
NORTH CAROLINA REPORTS 

VOL. 248 

CASES ARGUED AND DETERMINED 

I N  T H E  

SUPREME COURT 

OP 

NORTH CAROLINA 

SPR>ING TERM, 1958 

FALL TERM, 1958 

REPORTED BY 

JOHN M. STRONG 

RALEIGH 
BYNUM PRINTING COMPANY 

PRINTERS TO T H E  SUPREME COURT 
1 9 5 8  



CITATION OF REPORTS 

In  qu l~ t ing  f rom the reprinted Reports counsel will ci te always the  mar-  
gins1 ( i . e . ,  t he  original)  paging, except 1 N. C. and  20 N. c., wl~iclt  a r e  
rcpaqwl thtoughont, without rnnrginnl paging. 

Rule 02 of t he  Supreme Court  i s  a s  follows: 
Inasmuch ns al l  the  volumes of Reports prior to  t he  63rd have been re- 

printed by the  State,  with the  number of the  volume instead of the name of 
the  Reporter, c o ~ ~ n s c l  will ci te thc  volumes prior to  63 N. C., a s  follows: 

1 and  2 Martin,  
Taylor,  arid ConL 1 . .  N ' C  

. . . . .  1 IIay\vood " 2 " 

2 IIapwuud . . . . .  " 3 " 

1 a n d  2 Car.  L a w  I . Ilepusitury arltl " 4 ' 
IY. C. Term 

. . . . .  I M u r p l ~ e y .  " 5 " 

2 Murplley . . . . . .  " 6 " 
3 Xfurpliey . . . . . .  t‘ - L i  

1 1Iawl;s . . . . . . .  " 8 " 
2 FIawlts . . . . . . .  " 9 '. 
3 II:lwlts . . . . . . .  " 10 .' 
4 H a w k s .  . . . . . .  " 11 " 
I Devereux Law . . . .  " 12 L Q  

2 J k v e r e ~ l s  Law . . . .  " 13 ' I  

3 J k v e r e u s  L a w .  . . .  " 14 " 
4 Devereux Law . . . .  " I.-) " 
1 D e v e r c ~ ~ x  Equity . . .  " 1G " 

2 J)cwrenx Equity . . .  " 17 " 

1 I k v .  u~lcl But. Law . . " 18 " 
2' I k r .  : ~ n d  Hat. 1,aw . . " 1s) u 

3 ~ l l d  4 I k r .  and 
" 20 " 

I .  1 ,  1 - . 
. .  i 1 k v .  u t ~ d  Hilt. Eq. " 21 '. 

8 Iredell  Law . . . .  a s  30N. O. 
9 Iredell  1 . a ~  . . . .  31 

10 Iredell  Law . . . . "  32 " 
11 Iredell  Law . . . .  " 33 " 

. . . .  " 

. . . .  .. 
12 Iredell  Law " 34 
13 Iredell  Law " 35 
I Iredell  Equity . . .  " 36 " 

.. . . . "  2 Iredell Equit'y 37 
3 Iredell  Equity . . .  " 38 " 
-1 Iredell Equity . . .  " 3') 4 '  

.. . . . . .  5 Iredell Equj1.v 40 
. . . . .  r; Iredell Equity 41  " 

7 Iredell  Equity . . .  " 42 " 

. . .  S Iredell  Equity " 43 " 

Busbee I.:Iw . . . . .  " 44 .. 
.. I<usbee I3qnit.v . . . . "  45 

1 .Jot~cts T.n\r. . . . . "  4b " 

.. . . . . . .  2 .JOIIL'S I.:I\v. 47 

.. . . . .  :<.Jones I,:t\v. " 48 
4 Jones T,an- . . . . .  - 49 - 

.. . . . . .  .5 .Jones Law " 50 
(i J o t ~ c s  T.n\v. . . . .  " G 1  " 
i .Jonc>s l a w .  . . . .  " T,:! " 

.. . . . . .  8 .Tones T,a\v " 63 
1 . J ~ ~ I I P S  Eq11ity . . . .  L‘ 5 ,  6. 

2 I k v .  :itid l?al. I<:(]. . .  " 22 " 2 . 1 r 1 n t ~ s l 3 q u i t y .  . . .  " * 7 5  " 
" 6) ' '  1 l i  1 ,  . . . .  -a '. 1 ., ., .To~!css ICqnity . . . .  " 5G " 

" r- ' 6  2 1 J . . . .  " 24 " I ,1(1n(,s Equity . . . .  a i  
" 6)- . . . .  3 I lv(lrll l .uw . . . . .  - * I  " .i J o ~ ~ r s  E q l ~ i t y  " 58 " 

. . . . .  I I ~ w l e l l  I.:I\v " 2 0  " 
'i 4,- 6 .  5 1rr.tlell I.aw . . . . .  - (  

.. 
(i .iot~c\s Eqni!y . . . .  " 59 " 

. . .  1 ant1 2 TT'instr~~l " 60 " 

d lrc!drll Law . . . . .  " 28 I'liiliil~s Law . . . . .  " 61 " 

7 I I ~ ~ ! I  ~ , a \ v .  . . . .  2:) " 1 ~ * t ~ i ~ l i l ~ s  ~ q u i t y  . . . .  62 u 



JUSTICES 
OF T H E  

SUPREME COURT OF NORTH CAROLINA 

SPRING TER31, 196H-FALL TERM, 19511 

CHIEF JUSTICE: 

J. WALLACE WINBORNE. 

ASSOCIATE JUSTICES: 

EMERY B. DENNY, WILLIAM H. BOBBITT, 
JEFF.  D. JOHNSON, JR., CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR .  
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W. A. DEVIN, M. V. BARNHILL. 
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CLAUDE L. LOVE, F. KENT BURNS, 
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JUDGES 
UF THE 

SUPERIOR COURTS OF NORTH CAROLIXA 

FIRST 1)IVISION 
Strmc' Diutrirt . I  ddrrsa  

.... C I I I ~ S T E ~  R. J l o ~ : e ~ s  ....................... .. ........ I4'irst ............... ......... 1 'oinj(x~l;. 
........ ......... ...................................... J1a1.c.01.v C. PATL Swontl .. . \ Y : I S ~ I ~ I I X ~ O I I .  

.......................... ................................ WII.LIA>I J. B u s n r  ...Thirc\ ( ; ~ v ~ n v i l l c .  
IIEXRI. L. STEVENS, JR  ............................... Foui-th ........................ \V;LIXU\V. 
CLIFTOK L. ~ ~ O O R E  ................................... F i f t l ~  ........................... I:~lrg:l \v. 

.... ............. JOSEPH W. PARKER ................................... Sixth .......... 1Vi11dso1'. 
WALTER J .  BOKE ............................... .. ...... S ! > T ~ , I I , ~ ~ I  ....................... S ; ~ s l ~ v i l l ( -  

......................... .......... .................... J. Paur ,  FRIZZEI.T,E .. i l t l  I IIill. 

SEC'OSD DIVISIOK 
......... ......... ........................... HANII.TOX H .  13onc;oon ....... Sint11 ~ , I ~ I ~ ~ S ~ ) I I I ~ : : ,  

~ ~ I L L I A M  T. BICI~ETT .............. .. ............... -11. 
C r . a n 7 s o ~  1,. WII.I,IAALS .......................... . . .Elercnth  .................... Srlnfortl. 

. . . . .  ... . . . . . . . . . . . . . .  HINAN R.  CI..\RI< .......................... .. \ f l  ..12tiyt,'ll ( !~~ i l l t~ .  
................. .................. R11-~osn B. MALI,AR~ .......... .. -I 11 Tabor c2itt.y. 

C. TV. HALL ................................................. F o ~ w t e e n t l ~  ................. Durham. 
................. J,EO CARR ....................................................... F i f t e v ~ ~ t h  , . .B i~ r l i~~g t f im.  

.............................. .................... H E ~ R Y  -4. J ~ C I ~ I X N O N ~  Simteen th Lnmherton. 

THIRD J)IVISIOS 
.......... ............ AI.I,ES 11. (;\\ .YX .................. .... Sr~n1ii'1'11t11 ..I(~itls\.ilicl. 

................. W.~I.TEI: E. ( 'R ISSMAK ........................... . . . . l ' : i f l i t ~ * ~ ~ ~ ~ h  311~11 l'oint. 
.... ................. I,. ~ ~ I C I I A R D  PRF:VER ..................... ........... Eighteenth ( ; r e i ~ i ~ s l ) o ~ ~ ~ ,  

............................ FRANK M. ARXISTROXG .oy. 
..... ................... .................. F. Dos.s~.n Prr~r . r .~rs  .. 'I'wen~tieth I { o ~ I < ~ I I ~ I ~ ; I I I I .  

......................... ............. T.~I.TER E. .TOEIXSTON, ,TI: rTw~nty-I.7irst \ V i ~ i ~ t o ~ i - S ; l l ( ~ ~ ~ i .  
...... .......... I~L'RERT E. OLIVE .................... ........ ' ~ \ V e l l ~ t ~ - ~ O ~ O l l ( ~  ~ ~ ~ ~ ~ ~ 1 1 ~ ~ 0 1 ~ .  

ROEERT )I. CT.k>r  RILL^ ................................. T\vcn~t,v-!l'l~ir(l ............ Xwl  11 Wi l i < ~ ~ d ~ o s o .  

ID( ~ R T H  n I v I s m N  
..... . I .  FIXASK HI.SI<ISS .................................... ' e n t y - 1 r t 1 1 . .  1:111~ils\.illc.. 

.T.\uRs C .  FAR~IIIXG ................................... 'L3\venty-Fifth .......... . .J .C~IIO~I. ,  
F7r,.iscrs 0. CLARKSON ................................ T\vemty-Sixth ............. C h a r l o t t ~ ,  
IXr-GH R. C A ~ I P R E I . ~  .................................... Twenty-Sixth ............ ( 'Iia rlol to, 
1'. C. ~ ' R O S E B E R G ~ R  .... ....................... \ \ - 1  ill. .... . ( ~ i l ~ t ~ I l i : l .  
ZEB TT. NETTLES .......... .. .............. .. .. . . . . .  ' \ ~ 1 1 - 1  . . . . . . .  .i~Ii(s\.illl~. 

r .  J. WII.I, I'mss. .JR ........................ .. ...... .... I \ \ - e n t y - S i ~ ~ ~ l l ~  . . . . . . . .  . . \ I ;II .~oII.  
r 7 (:EORC.I: R.  I'.\~OS:: ................... .... d 11il't iiktl~ ................... I W  11k1 ill. 

SPECIAL JUDGES. 
(:l~:ol:ol.: 31. FUI.S.I~.\I~- ................................................................................. 'l'ill~1llll~tl. 
SI.SIE SJT.\I:I- ..................... .. ....... .... ...................................................... Reidsvillt~, 
J .  B. CRAVKS. J R  ................... ... ............... .III!OII. 
W. REID TIIO~IPSOS ..................... .. ............................................................ I ' i t t ~ l ~ o ~ , ) .  

EMERGENCY JUDGES. 
II. Hal-1.c SISK ............................................................................................ I ;I~l.l'II,~I,,,~~,,. 
7Y. 11. 9. HI-RG\ \ . ) -~  .................. ... ............................................................ ~Vo.o111:111~1. 
(>. I<. K~~roc. r<s .  .TI: ............... ... .... ........ ...................................... I.';~ycl illc 

: A p p o i ~ ~ t e d  1.5 . t ~ ! v i l  195s up011 wsigv~afio~~ o f  N ~ I C O I I I I  n.  S ~ ~ ~ ~ ~ ~ i l  
2 .4llpoi11tcd 1 6  June 1 9 5 8  to succeed .I. A .  K O I I ~ ~ ~ I U ,  drccaced. 
.: Appointed 16 June 1958 upon resignatim of D a n  I<. 31,101y. 

i v  



SOLICITORS 

EASTERN DIVISION 

Name District Add?,ess  
WATXER W. COHOOX .................................. F i t  ............................ Elizabetl  City. 
HUBERT E. MAY .......................................... Second ......................... Nashville. 
ERSEST R. TTI.EI~ ........................................ Third ........................... Roxobel. 
W. JACK HOOKS ......................................... Fourth ......................... Smithfield. 
ROBERT D. ROUSE. JR. ................................ Fifth ............................. Farmville. 
W . ~ T E R  T. BRITT ........................................ Sixth ............................ Clinton. 
LF:STER V. CHALMERE, JR. .......................... Sewnth  ....................... Raleigh. 
JOHN J. BUKSEY. JR. .................................. Eighth ......................... Wilmington. 
MAURICE E. BRASWELL ................................ Ninth ........................... Fayetteville. 
WILLIAM H. MURDOCK ................................ Tenth ........................... Durham. 

WESTERN DIVISION 

HARVEY A.  L ~ P T O X  ....................................... Eleventh ..................... Winston-Salem. 
HORACP: R, Kon.z-m~'i .............................. Twelfth ....................... Greensboro, 
hf. G. BOYET'I.E .............................................. Thirteenth .................. Carthage. 
GRADY B. S ~ T T  ......................................... Fourteenth ................. Gastonia. 
Zcs A.  M o ~ x r s  ........................................... Fifteenth .................... Concord. 
B. 1'. F.+LLB. JH ............................................. Sixteenth .................... Shelby. 
J. AT.T.IE HAYES ......................................... S e n t e e n t h  .............. North Wilkesbol.o, 
C. 0. RIDISGS ......................................... E i l i t n t l  ................ Forest City. 
ROBKRT S. SWAIX .......................................... e t e e t l  1 ................ Asheville. 
T ~ ~ u n ~ : u s  D. BRYSON, J R  ........................... Twentieth .............. .Bryson Ci ty .  
CA.~RI.I;S M. XEATEE .................................... Twenty-first ................ Elkin. 



SUPER1011 COURTS, FALL TLCKRI, 1938. 

FIRST DIVISION 

FIRST DISTRICT 
J u d g e  R u n d y  

Camclen-Sept. 2 2 ;  Nov. 3 t .  
Chowan-Sept. 8 ;  Sov .  24. 
Currituck-Sept. 1 ;  Oct. 6 t .  
Dnre--Oct. 20. 
Gates-Oct. 1 3 ( A ) .  
Panquotank - Sept. 1 s t ;  Oct. 1 3 t :  NoV. 

10 ' ;  Dec. I t  ( 2 ) .  
Perquimann-Oct. 27. 

SECOND DISTRICT 
J u d g e  Stevens 

Beaufor t -Se~t .  I t ;  Seut.  15';  Oct. 1 3 t ;  
NO". 3.; Dec. i t .  

Hyde-Oct 6 :  Oct. 2 7 t .  
Martin-Aug. 4 1 ;  Sept.  22'; NOV. 1 7 t  ( 2 ) ;  

Dec. 8. 
Tyrrell-Aug. Z Z t ;  Sept. 29. 
Washington-Sept. 8' ; Nov. 107. 

THIRD DISTRICT 
J u d g e  3100~0 

('arteret-Oct. 1 3 t ;  Nov. 3 t .  
Craven-Sept. 1 ( 2 ) ;  Sept. 2 9 t  ( 2 ) ;  Oct. 

? i t ;  ( A ) ;  Nov. 1 0 ;  Nov. 2 4 t  ( 2 ) .  
Pamlico-Aug. 4 (21 .  
Pitt-Aug. 1 8  ( 2 ) ;  Sept. 1 5 7  ( 2 ) ;  Oct. 6  

( A ) ;  Oct. 2 0 t ;  Oct. 2 7 ;  Nov. 1 7 ;  Dec. 8. 
FOURTH DISTRICT 

J u d g e  P a r k e r  
Duplin-Aug. 2 5 ;  Sept. I t ;  Oct. 6';  h'ov. 

3 * ;  Dec. l t ( 2 ) .  
Jones-Sept. 2 2 ;  Oct. Z i t ;  Nov. 24. 
Unslo\\.-July 1 4 t  ( A ) ;  Sept.  2 9 ;  Nov. lot 

( 2 ) .  

I S v .  S v ~ t .  Xt ( 2 )  ; Sept.  ? O C ;  0<.I, h t  ( 2 )  ; 
C k l  ?i* I ? ) ,  S O V .  l i t  1 2 1 ;  Dec. I* ( 2 1 .  

I 'en~ler-Sel~t.  1 : ;  Sclit. 2 2 ;  Ocl. :Ot; 

S t  (21 .  
S a s h  - A u g .  1 R ' ;  Scpt.  S t ;  Sept.  2 2 t ;  

Srp t .  211'; ?Ot  ( 2  I ;  Sov .  1 7 * ( 2 ) ;  Ucc. 

SECOND DIVISION 

NINTH DISTRICT 
J u d ~ e  WlUiam~ 

F~.anhliii-Sept. 1 5 7  ( 2 ) ;  Oct. 13 ' ;  Sov .  
2 4 t  ( 2 ) .  

Oranvlll-July 2 1 ;  Oct. 6 t ;  Xov. 1 0  ( 2 ) .  
Person-Seut. 8 ;  Sept. 2 9 t  ( A )  ( 2 ) ;  Oct. 

2 i .  
Yance--Sept. 2 9 ' ;  Nov. 3 t .  
\\'arren--Scpt. 1'; Oct. 207. 

TENTH DISTRICT 

... . . -." 
.jug. 4 7 ;  ~ u g .  11'  ( 2 ) ;  'A&. 2 f t ;  S e p t  1. 
( 2 ) ;  sep t .  l t  ( A )  ( 2 ) ;  Sept.  1 5 t  ( 2 ) ;  Sept. 
?!I* ( A )  ( 2 1 :  Ort .  6 t  ( '2) ;  Oct. 2 0 t  ( 2 ) ;  Oct. 
"* ( A )  ( ? ) ;  NOV. 3 t  ( 2 ) ;  Nov. 17'  ( 2 ) ;  
Xov. l i t  ( A )  ( 2 ) .  Dec. 8'. 

ELEYENTH DISTRICT 
J ~ ~ d p e  Mallard 

Harnetl-Aug. 1 1 7 ;  Aug. 25* ( A ) ;  Sept.  
S t  ( A )  ( 2 ) ;  Oct. 6 t  ( 2 ) ;  Nov. 10. (A) ( 2 ) .  

Jollnston-Aug. 1 8 ;  Sept. 2 2 t ( 2 ) :  Oct. 2 0 ;  
S o v .  3 t  ( 2 ) ;  Dec. 1 ( 2 ) .  

I,ce-July 28'; A u g .  4 t ;  Sept. 8'; Sept. 
l:,t; 0c.t. 2 7 * ;  Nov. 1 7 t .  

TWELFTH DISTRICT 
J u d g e  Hall 

~'un~berli ln<l-Aug. 4 t ;  Aug. 11.; Aug. 25' 
i 2 1 :  Sept. S t  Sept. 22' ( 2 ) ;  Oct. 6 t  ( 2 ) ;  

-- -. . .- - .- 

O C ~ .  ~ ' n t ( 2 ) ;  N O ~ .  3 * ( 2 1 ;  SOL, z i t  1 2 ) :  L)CC. 
8'. 

Hoi<c-Aug. 1 8 :  S O Y .  1 7 .  
THIRTEESTH DISTRICT 

J u d g e  Carr 
131atl~11-(>~t. 20;;  Sov .  l i l t .  
Brui~sw~ck-Sept .  1;; Oct. 1 3 t .  
('oloinbus-Segt 1 '  ( 2 ) ;  Sept.  '"2$ ( 2 ) ;  

Oct. l i * ;  Oct. Z i t  ( 2 ) ;  S o v .  17. ( 3 ) .  
FOURTEENTH DISTRICT 

.Judge McKinnon 
Uurl~nm-.July i *  ( A )  1 2 ) ;  3 1 1 1 ~  2 8  ( 2 ) ;  

.Zug. ? 5 * ;  Sept. I t ;  Sepl. 9' ( 2 ) ;  Srp l .  29' 
1 2 ) ;  Ocl. 1 3 t  ( 2 ) ;  Occ. 2 7 %  ( 2 ) ;  S o v .  1 0 i  
1 2 1 ;  S u v .  24 ( 2 ) ;  Dcc. 5'. 

b'I FTEESTH DrSTRICT 
.Judge Hobgood 

.9l:~1~1a11rc-.Tu1y 1 4 t  ( A ) ;  J u l y  ? S t ;  .\rig. 
11- ( 2 ) ;  Sept.  S t  ( 2 1 ;  Qct. 13* (2); S o v .  
l o t  ( 2 ) ;  Dec. 1'. 

'hathnm-Aug. 25:; Or t .  6 ;  Oct. 2 7 t ;  
Nov. 3 ;  Nov. 24. 

Orauge-Aug. 4 * :  Sept. 2 2 t  ( 2 ) ;  Dcc. 8. 
SISTEESTH DISTRICT 

J u d g e  R l c k e t t  
1:oheson-July :t ( A ) ;  h u g .  11'; A11fi. 

2:)t Scspt. 1' ( 2 ) ;  Sept. 1 s t  ( 2 ) ;  Oct. ti t  ( 3 1 ;  
Oct. 20: ( 2 ) ;  Nov. 10;  1 2 ) ;  Nov. 34'.  

Srotlancl-July 21;;  A U S .  1 8 ;  Scpt. :S t ;  
Soy .  3 t  Dec. 1 ( 2 ) .  



COURT CALERDAN. vii 

HEY E N T E E S T H  D I S T R I C T  
J u d g e  Cl l saman 

Casaell-Xov. 10 '  ( A ) ;  Dec. It. 
Rockinphum-Sept, 1' ( 2 )  ; Sept.  2 2 t ( A )  

( 2 1 ;  Oct. 1 3 t ;  Oct. 20' ( 2 ) ;  Nov. 1 7 7  ( 2 ) ;  
l i re.  8'. 

Stokes-Sept. 2 9 . ;  Oct. Ct. 
Surry-July i t  ( 2 ) ;  Seut.  15'  ( 2 ) ;  Nov. 

X t  ( 2 1 ;  Der. 1 ( A ) .  

E l C i H T E E S T H  D I S T R I C T  
H r l ~ e d u l e  A-Judge A n n s t r o n g  

Guil. C~..-July i ' ;  J u l y  21.; Aug. 25': 
Sept. I t ;  Sept.  h *  ( 2 1 :  Sept.  29' Oct. 6' 
( 2 1 ;  O r l .  20'. So \ . .  3': S o v .  1 0 t  ( 2 )  Nov. 
2.4.; Drc. 1'. 

Guil. H. P.-.July 14. ' ;  Sept.  22.; Oct. 27';  
Dee. 8'. 

S c l ~ e d u l e  R J u d e e  Phl l l lns  
Guil. Gr.-Srpt. b t  ( 2 ) :  Sept.  2 2 t  ( 2 ) ;  

Oet.  C t  ( 2 ) ;  ( k t .  2Ut ( I ) ;  S o v .  l i t  ( 2 ) .  
(:uil. H. l'.--Sel~t. S t  ( A ) ;  Oct. 1 8 t  ( A ) ;  

S o v .  27  ( 3 ) .  

N I S E T E E S T H  1)ISTRICT 
.Judge . l a l ~ n s t o ~ ~  

('abar~,un--Auk? 1b': Au*.. 2 b t ;  Oct. 6 ( 2 ) ;  
Xov. S t  ( A 1  ( 2 ) .  

hlonlgomery-July i ( A ) ;  SepL. 2 2 t ;  
S e i ~ t .  2 9 ;  Oct. P i  ( A ) .  

t l a ~ ~ d ( > l p h - J u l y  143 ( A ) :  Sept. 1.; Nov. 
Bt I ? ) :  Nov. 24:; De(, .  I *  ( 2 ) .  

Rowan-Ski)t, S ( 2 1 ;  Ocl.  2 0 t  ( 2 ) ;  Nov. 
17'. 

-- 
T\VENTI&TH 1)IWTRICT 

J u d g e  Ollve 
Anson-Sept, 12 ' ;  Sept.  2 2 t ;  Nor,  l i t .  
.\loove-AUK. 11. ( A ) ;  S r p L .  I t  ( 2 ) :  S o v  

10. 
Ric~hmoncl-July 14 ' :  J u l y  ? I t ;  Sept. 29. ;  

Ocl. C t ;  Dec. I t  ( 2 ) .  
Stanly-July 7 ;  Oct. I::t ( 2 ) ;  Xov. 24 
Union-Aue. 1st ( A ) ;  Aup. 2 3 ;  Oct. 27 

(21. 
T\VENTY-FIRST I)II.JTHICT 

J u d g e  Gumblll  
I 'or~yth-July i t  ( 2 ) :  J u l y  2 1  ( 2 ) :  Aug. 

s t # ;  Seut.  1  1 2 ) :  Sept.  X t  ( A )  ( 2 ) :  Sepl.  
2 L t  ( 2 ) :  Or t .  6 ( 2 1 ;  Oct. 2 0 t  ( 2 ) ;  S o v .  3 
( 2 ) ;  S o v .  1 7 t  ( 2 ) ;  Dee. 1  ( 2 ) ;  Dec. I t  ( A )  
( 2 ) .  

TWENTY-SECOND DIBTRlCT 
J u d g e  C~WSII 

Alexander-Sepl. 22. 
Duvidson-Aug. 1 8 ;  Sept.  8 t ( 2 ) ;  Oct. G t ;  

St)\.. 1 0  ( 1 ) ;  Dec. 8 t .  
Daoie-July 2 8 :  Seot .  2 9 t :  Nov. 3. 
lredell-A&. 2 5 ;  ~ e p l .  I t :  Oct. 1 3 t ;  Oct. 

2 i l  ( 2 ) :  S o v .  2 4 t  ( 2 ) .  
TWENTY-THIHI)  DISTRICT 

d u a l ~ e  Preyer 
Alleyhnny--AUK 2 6 ;  Sept.  29. 
Aehe-Sept. 8 t :  0r . t .  20'. 
Wilkew-July 21:  A U K .  1 1  ( 2 ) :  Sept. 1s t  

( 2 ) ;  Oot. 0 ;  Ort .  L i t  ( 2 1 ;  Nov. 1 0 ( A )  lbx. 
I .  

Ya~llcin-Sept. I * :  S u v .  IOt ( 2 ) ;  Nov, '24, 

TIYESTY-FOUHTH 1)ISTHICT 
.Judge Campbel l  

Aver\'--.Iul~ 7 ( - 4 1  1 2 1 :  O<,t. 1 3  ( 2 1 .  
ll:~diuot~--July 21 * ;  A u y .  2 2 t  ( 2 1  : Sepl.  

29':  Orl. P i t ;  Dei,. 1': Dac. Xt. 
Jlitvheli-July Ih: ( A , :  Sept.  R ( 2 ) .  

Oct. 20'; Xov. 2 4 t  ( A )  ( 2 ) .  
Gaston-July * T * :  Aug. J t ( A )  1 2 ) ;  Segt.  

I S * :  Ort .  Gt ( 2 ) .  Kov. 10 '  ( 2 ) :  Dee. l t ( 2 ) .  
Lincoln-Sept. 1 ( 2 ) .  

T W E S T Y - E I G H T H  1)ISTRICT 
J u d g e  Moore 

Runcombe-July i* ( A )  ( 2 ) ;  J u l y  2 1 t  
( A ) :  J u l y  2 8 t  ( 3 ) :  Aug 1 8 t  ( A ) ;  Aug. 
I S * ;  Aug. 2 5 t  ( 3 ) ;  Sept.  1 5 t  ( A ) ;  Sept.  
l h * ;  Sept.  2 2 t  ( 3 ) ;  Oct. 13'  ( 2 ) ;  Oct. 20 t 
( A ) ;  Oct.  2 i t  ( 3 ) ;  Nov. li* ( A )  ( 2 ) ;  Nor .  
1 7 t ;  Nov. 2 4 t  ( 3 ) .  

T W E N T Y - S I S T H  1)ISTRICT 
.Judge Husklne  

Hendcvxon-Oct. 1::; S o v .  l i t  ( 2 ) .  
McDowell-Sept. 1 ( 2 ) ;  Sept.  2 9 t  ( 2 1 .  
Polk-Aug. 25. 
Rutherford-SepL. l S t b  ( 2 ) ;  S o v .  3 ' t t Z ) .  
Triinaylvania-Oct. 20 ( 2 ) ;  Dec. I t .  

T H I R T I E T H  D l n T R I C T  
~ I I Q K H  I'11rt11lng 

Cherokee-July ? I :  So\'. :: 1 2 )  
c l a y - ~ e p t .  29. 
Graham-Sept. 1. 
Hnywood-July i ;  S e ~ l t .  1 B t  ( 2 ) ;  Sw. 

l i  ( 2 ) .  
Jilckson-Ort. R ( 1 ) .  
Macon-July 28:  1)e.. . I ( 2 1 .  
Swain--.July 1 4 :  O(.I. 20 .  

-. . .. . - 
t Ind ica tes  jai l  a n d  civil t e rm.  
( 2  I I n ( l i c ;~ tes  n u m b e r  of  weeks  of t e r m :  

S o  n u n i i ~ e l ~  in<lirulr~n one  ; V P P I <  t r rn i .  
$ l ~ i ~ l i v i ~ l e s  ~ i o t i - l ~ ~ ~ ~ y  renil .  



UNITEL) STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern District-Dox GILLIAM, Judge. Tarboro. 
Middle District-JOHNSON J. HAYES, Judge. Greensboro. 
Western District-WILSOX WARLICK, Judge. Newton. 

EASTERN DISTRICT 

Tems-District courts are  held a t  the time and place as  follows: 
Raleigh, Civil term, second Monday in March and September; Crim- 

inal term, fourth Monday after the second Monday in March and 
September. A. HAND JAMES, Clerk, Raleigh. 

Fayetteville, third Monday in March and September, MRS. IAII,.! C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. LLOYD S. SAWYER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Scp- 
tember. MRS. MATILDA H. TURXER, Deputy Clerk, New R c m .  

Washington, sixth Monday after the second Monday i n  March and 
September. MBS. SALLIE B. EDWARDS:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUPI'G, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in  R1arc.h and 
ninth Monday after second Monday in September. J. Dor(.~..\s 
TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 

JCLIAN T. GASICILI., U. S. Attorney, Raleigh, N. C. 
SAMUEL A. HOWARD, Assistant U. S. Attorney, Raleigh, N. C. 
IRVIN B. TUCKER, JR., Assistant U. S. Attorney, Raleigh, N. C. 
LAWRENCE HARRIS, Assistant U. S. Attorney, Raleigh, N. C. 
M ~ s s  JANE A. PARKEB. Assistant U. S. Attorney, Raleigh, N. C. 
B. RAY COHOON. United States Marshal, Raleigh. 
A. HAND J n m s ,  Clerk United States District Court. Raleigh. 

MIDDLE DISTRICT 

Tonis-District courts are  held a t  the time and place as follows: 
Durham, fourth Monday in September and fourth Monday i n  llarvh. 

HERMAS A. SMITH, Clerk, Greensboro. 
Greensboro, first Monday in June and December, second Jlo~idily i u  

January and July. HERMAN A. SJLITII, Clerk; MYRTLE D. SORB, ('liirf 
I%?pnty ; T.ILI.IAX HAKI<KADER, Deputy Clerk : JIRs. RI; . I~II  I<. 
MITCIIELL, Deputy Clerk: MRS. RI~'JIJ STARR, Deputy Clerk:  >In. 
JAMES M. NEWMAS, Chief Courtroom Deputy. 

Rockingham, second Monday in March and September. I ~ I . ; I : N A S  l\. 
SMITH. Clerk, Greensboro. 

Salisbury, third Monday in April and October. HERMAS .I. SMI ,XH,  
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. TI~,n\r,\s A. 
SMITH, Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. HER.\I.\Y A. SJ I I IH ,  
Clerk, Greensboro; Srrrs Lrox R r i x ~ a n s e ~ .  Deputy Clerk. 
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CXITED SrI'.\TE8 COGRTS. 

OFFICERE 

JAMES E. HOLMHOU~ER, United Sta tes  District  Attorney, Greensboro. 
LAFAYETTE WILI.IAMS, Assistant U. S. District  Attorney, Yadkinville. 
JOHN HALL, Assistant U. S. District  Attorney, Greensboro. 
H. VERNON HART. Assistant U. S. District  Attorney, Greensboro. 
MISS 'EDITH HAWORTH, A~SiStant  U. S. Dlstrict  Attorney, Greensboro. 
Wu. B. S o ~ w s ,  United Sta tes  Marshal, Greensboro. 
HERMAN A. SMITH, Clerk U. S. District  Court, Greensboro. 

WESTERN DISTRICT 

Term-District  courts a r e  held a t  the  t ime and  place a s  follows: 
Asheville, second Monday in  May and  November. Trros. E.  R t i o u ~ s ,  

Clerk; \VILJ,IA~! A. LYTI.E, Chief Deputy Clerk; V m s ~  E. B.~TI . I . : I  I ,  

Deputy Clerk; M. LOUIME MORISON, Deputy Clerk. 
Charlotte, first Monday in April and  October. E I  \.A McI<sI(,H I .  

Deputy Clerk, Charlotte. GI.ESIS S. GANM, Deputy C l e r l ~  
Statesville, Third  Monday in  March and September. A s s r x  Air~..l<- 

HOLDT, Deputy Clerk. 
Shelby, th i rd  Monday in  April and th i rd  Monday in October. THOS. 

E.  RHODEB, Clerk. 
Hryson City, fourth Monday in Mny and November. T11os. E. R~ror)~t's, 

Clerk. 
OFFICERS 

JAMES M. BALEY. JH.. United States Attorney, Asheville, N. C. 
WILLIAM J. WAGGUSER, Ass't. U. S. Attorney, Charlotte, N. C. 
l I \ ( i l I  b:. ~ ~ O . \ T E I ~ ' I J ,  Ass't. U.  s. A t t v r u ~ y ,  Asherille. R'. ('. 
ROY A. HARMON, United Sta tes  Marshal, Asheville, N. (:. 
Taos .  E. HHODES, Clerk, Asheville, N. C. 



LICENSED ATTORNEYS 

I, Edward L. Cannon, Secretary of the Board of Law Examiners of the  
State of North Carolina, do certify that  the following named peraons have 
duly passed wribten examinzxtions of the Board of Law Examiners as  of 
the 9th day of August, 1958: 

....................................................... -%LLSBROOK, RICHARD BROWN 0 k  Hapids 
.................................................................................... BALL, RICHARD EDWARD Raleigh 

.............................................................. BAREFOOT, NAPOLEON BONAPARTE W ilmington 
...................................................................... BARNIIILC, HENRY GRADT, JB. Whi takers 

......................................................................... BATTLE, FRED GORDON, JR. (;reensboro 
.............................................................................. BEMHER, NATHANIEL LEE Plymol~th 

............................................................................ BELL, CALVIN WARNER R o c k  Mount 
BENNETT, THOMAR STEPHEN ................................................................ o r h a d  City 

............................................................ BLADES, LEI~UEL SHOWECL, I11 Elizabeth (!ity 

BRILEY, WILLIAM FRAZIER ............................................................................ R l ~ r l i ~ ~ t o n  
..................................................................................... URITT, WILLIAM EARL i r111ollt 

BROOKS, LEONARD HOWARD ................................................................................. Wi1so11 
........................................................................ BROC'GHTON, HOWARD CHALK H e r t f o d  

................................................................ RROWNE, HERRERT HOWARD, JR. St8t(wille 
...................................................................... BUCKNER, DAVID ERNEST, JR. Grwnsboro 

BUTLER, JESSE LEWIS, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Clinton 
CAFFREY, WILLIAM DAXIEL ............................................................................... I h r h a m  
CAMPRELL, CARLYLE, JR. ..................................................................................Chnrlotte 

.................................................................. CANNOX, HUBERT NAPOLEON, JR. Davidson 
............................................................................ CASES, HUGH GRATTAN, JR. Charlotte 

CASPER, CHABLIE BARNES .......................................................................... S w  London 
CHERRY, THOMAS LESLIE .................................................................................... Ahoskie 

...................................................................................... CIIESS, 'SAMMIE, J R  I Point 
CIIRIST CRRIST ......................................................................................................... Tryon 
CLARK, GILES ROBERTSON ...................................................................... Elizabrthtown 
CLARKSON, FRANCIS OSUORNE, J R .  ...................................... L h a r l o t t e  

............................................................................ COBR, LAURENCE ARTHUR h a  Hill 
COMER, JOHN FITZQERALD ............................................................................ Gre~nsboro 
Coi~or.~', JAMES HALREHT, JR. ..................................................................... Greenehoro 
CREASY, THOMAS CIAIRORKE, JR. .................................................................... (:harlotte 

.............................................................................. CRF~CH,  WILLIAM AYDEN Smithtielcl 
DAGEXHART, LARRY JONES .......................................................................... Fayet te~i l le  
I)avro, EDWARD JOSEPH .............................................................................. Fayettevillc? 
DEAN, CHARLIE LOUIS, JR. ................................................................ F u q  Springs 
DEARMON, EDD WOLFE, JR. ........................................................................... :har lot te  
DESISON, RICHARD L I N D S E ~  .............................................................. W i n s t o n - l e m  
Dowi~rno, HAROLD DEAN .......................................................................... F t t e v i l l e  
EI,LIS, JAMES MILTON .......................................................................................... Tarboro 
14:rsas1c, LUTHER JOSEPH, JR. ...................................................................... N Bern 



LlCENSEL) ATTORNEYS. 

...................................................................................... EVANS, DAVID Sa\. .~ls I Idgh 
ETANB. ROBERT l\IA\l-b:n ......................... .. ........... .. 

.............................................................................. FISHER, ROBERT WAYSE Canton 
.............................................................................. FLYTIIE, JOBEPII JOH Y sox ( : O I I \ Y ~ Y  

...................................... F o u ~ s ,  DANIEI, WATSOS .. 
F R O ~ Y ,  OAKLEY CAI,U\VE:I.L ................................................................. Greensboro . . .  
GAGE, GASTON I I E ~ I P ~ I I I . ~ ,  .............................................................................. Charlytte 

.......... GAINER, ROBERT ED\\'ARD ..................... ....... -uia 
......................... ..................... GODETTE, FRANKIJN T)EI.ANO Rooslr:v~r.~ .. J v e l ~ , X k  

GOLDING, JAMES NOBLE ........................................................................................ T r ~ o u  
GRIQG, WILLIAM HUMPHREY ............................... .. .................................. I h ~ i r l e  
GRUBB, ROBERT IAY, .TR. ............................................................................... I ~ x i n g t o n  
Hahrnrc~<, GEORGE W11.sox ................... ........ ........................................ J ~ t t  imore 
HARRIS, ARXOI.~  MAS ...................................... .. Springs 
HERIUSG, DARITJS H.,  JR.  ................................. .. ........................................... ~ h e r d r c n  
HILL, KARL NEIMANN, JR. ...................... .. .................................................. (:harlotte 
HILT.L.:I~, WII.LIALI EIJGICNE: .............................................................................. Charlotte 
HARTEI., ARTHUR PAUI., JR. ............................................................................. 1)11r11am 

................................ HINSON, ROEIN ~,EDRE.CTER ............................ ...... R o k i n ; ' f ~ a ~ ~  
Honsow, WADE MARTIN .................................................................................... Boonville 
HOLMES, EDWARD S I I ~ T O N  ........................................................................... I.rrnlisvillc 
NOMERI.EY, T R O ~  CLIFTON, Jrt .  ................................................................... .(:herryville 
HUDSON, JOHN RANDOI‘PH, JR. ..................................... ... ................................. Rrevi~rd 
HUNTER, OLIN REID ...................................... ..ilk 
ISAACSOX, HENRY HARRI s ........................................................................... .(; rc~nsborv 
KINLAW, HILLIARD EURE ...................................... h e n  
KINTZ, GEORGE JEROME ....................................................................................... h11'11am 
KIRKMAN, WILLIAM HUGH ............................................................................ I;~.~rIington 
KORXEGAY, ALTON WADE ................................................................................ Ilal~ig11 
LEE, RICHARD REUREN ................................................................................ ~Iooreshoro 
LEE, WILLIAM O ~ B O R N E ,  .TK. ..................................................................... ~ . I I I T I ~ C I . ~ O ~ I  

LEWIS, JOHN GRAY, JR. ............................................................................... S t a ~ ~ s v i l l c  
IAITTLE, ROBERT EUGENE, 111 ........................................................................ W;jd~sboro 
LOMAX, HENRY CLYDE ...................................................................................... Charlotte 
MAREADY, BIILY FE'RANK ................... ... ................ k n v i l l e  
MARKS, BENJAMIN SANFORD, JR. .......................................................... r t ~ n s h o r o  
MILLIKEN, JOHN ROWE ........................................................................................ IIonroe 
MORGAN, RONALD CI.AIIKI': ...................................... ..I 

McCaa~rr.4, CORNKI.IUS ICIICICNII .................................................................... Charlotte 
MCCRACKEN, WILLIAM TIGNAL .................................................... Henderson 
McDax~r:~,, LESLIE HR[JCK .......................................................................... i n  T~ake 
McNEII.~,, BOBBY BVBNS ..................................................................................... Racford 
NOOE, CIIARLES J 0 1 1 2 8 0 N  ....................................... .ille 
ODES, WII.LIABI KEI.I.AAI, JR. ..................... ... ............... .tlshoro 
~ ' I I L I . L ~ ~ ' H ,  (:liAlL4M QLBEIW, Jlt. ..................................................................... Rrarsa\v 



xii LTCI1:NSED ATTORNEYS. 

PENDLETON, DON MII.TON ..........................................................................................\' ale 
........................................................................... Pow-, WILLIE ARTIIIJR, JR. Draper 

...................................... F~AMSEY, JAMES EDWAHU ..ale 
............................... ................................ RANKIN, THOMAS MIXAHGO ... Reidsvi l l~ 

................................. RANBUELL, ANNE SIIEA ..... ..ari11;1 
...................................... RANSUPLI., PHLI.I.IP C I . I I . . ~ N  W r i n a  

........................................ ................... ~ N B L ) E L I . ,  WII.I.IA~I ( ~ . ~ K I . A z ~ ~ ) ,  ,TH. ... Varilla 
............................................................................ Rroubro~u,  JAMES BK'L'IIII:~. Hillsboro 

RIDDI.E, ROBEEL' ELIWAKU ....................................... A s  Hill 
...................................... RIWH, J A M E S  EAKLII:, .IN. -te 

Rottsrcrfj, PAKKS AI.I.~:& .................... .. .......... .. ...... 
................................................................................. ROSSEK, HEIVKI. ' ~ ' I I ~ L I A S  Hamlet 

........................................................................ ROWE, AWPHIIK ROOBI.:V~:I:C Aberdeen 
.......................................................................... RYALB, GRANVII.I.E AI.ON%O l ~ i l l i ~ ~ g t o ~ ~  
....................................... S A ~ N ~ I ~ N Q ,  GEORGE WII.MON .asville 

........................................................................ SELVKY, EKNYS,I' (!I.A$WON, .TK. ~ 1 1 ~ 1 0 ~ k  
~IIEI.BY, STIIAK'I' ....................................... -1 Elill 
SIIOWI', W I I . I . I . ~ ~ I  ] \ IAI~(~us  ..................................................................... Greensboro 
SUITH, C:I.I.UE, .JK. ................................. ..... 
SMITH,  JAM^ FUN ~ 1 . 1 ~  ...................................... -1otte 
S ~ ~ K T H ,  WLI.BLIK RI'I'CII IE, .TK. ........................ ........ ........................ a';lyC?tte~illf' 

.................... ................ SSYOEK, K K I T I I  SPI.KI.ISU .. .. 
SQUIKES, ~ D \ V A K I ,  AKNOI.I) ....................... .. ..................................................... Burgaw 
ST~:WAKT, H O ~ K T  I)KA 1i11: ...................... .. ...... .. ............................................ C.'llarIotte 
STKOI'PE. .lo11 s ( : K I W I  \vP:I.I.. .TK. ........................ .. .......... .. ............................ H i ~ l i ~ r y  
SI~YI,I.E, WII.I,IAM W A Y N E  ............................................................................... Marion 
TA) LOK, ('OOPKK E1.1.l~. .I K. ...................................... -!I 

TAYLOL:, .lo11 N I ) l ( ' l i W ~  ....................... ... ................................................. Morgantou 
TI IOJIAS,  W11.1.1.4~ .IOS~:PII ............................. .. .......................................... 4sheville 
TIIOL\&LIKG, .losr:rti ( ' ~ ~ 1 . 1  1.1': ................................................................... C l ~ e r r y ~ i l l e  
TISON, ~ % C . N . I A M I N  ' I ' I I O ~ I P S O N .  111 ................... ........ ..... ..... -1otte 
'I'ovs. ~ I E K K E W I '  I,o(~AN, JK.  .................................................................................. Shelby 
TKAIIS, M'AI.I)I:K Im:, JY\. Hi11  Point 
I ' ~ I I  I K(:JI,  1 " ~ v . u  M~oMI,:  ................... .. .................. -0 
Mr.41.8~.1<. ( ; . \ I  l ' l l b . ~  S l ~ l i l , . ~  ...................................... -to11 
Wlc;ci~.\s. I ~ I ~ . I I A K U  . \ ~ ~ K I ~ N Z I I < :  .................................................................. 
W11.1.1.4ivsun. hIa:.c:o~ \ I  KI.~SICI.T., JI:. ................................... ... ........ Waynesville 
WII .I .S,  .I . A ~ I C : \  K~I:I..I: I, ..................... ........ ....... -0 

Mrll.su\. 11.~~u1.u ~ C I . : I U  ....................... .. ................................................................ Dunn 
WI NTI,:KS. HOI:YK'I, I rb:~,: p i  Lake 
Y A I : I ~ ~ K U I I ( : I I .  ( : I I  AKI.I~:S 1111.1.. .TK. ........................................................ I ~ n i s b u r g  

(:ivru over  IUY Ilantl :~lrtl l l ~ r  sr:il uf t l ~ c ~  Board of 1,aw Ex-aluiners this 30th 
c1:1y ol' No\ e~ulwr. 195s. 

(Opt, I ( , I . ~ I .  S ~ , \ I , )  I.:I)\\..~I?II I,. CAX sos, Sc?c*reta~.,tl 
Hucc~d of /,all' R , r a n t i ~ ~ e r ~ ,  
Stcftr  of Tort11 ('oroli?~n. 
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SPRING TERM, 1958 

(Filed 19 March, 19.58) 

1 .  Divorce and Alimony 10 $6- 
-4 judgment in an a e t i o ~ ~  for dirorce :rllowi~ip nliuionj, or a judgment 

in a11 action for n1inion.v wi t l~o~i t  tlirorce. does not t ~ r m i n s t e  tilth action, 
but s~icli action remains peiitli~~:: lor ~uotions for modification or enforcc- 
ment of the provisions for t~limony, and tlie jurisdiction of the court 
over the parties contin~ies for the purlwse of such  notions ripon notice 
without service of new process. r r w  though neither party is a rt..rirle~lt 
of this State a t  the tinle of s ~ r v i c c  of snc.11 notice. 

2. Judgments Ij 18:  Courts 2- 
Once the jurisdiction of n court attaches, i t  exists for all time until 

tho cause is fully ant1 com~letely deter~uinctl. 

3. Courts $j 2: 1)ivorcc and r2lin1ony 16 M- 
A decree for nlimony wliicli prorides that  the liusb~uid should 1my. in 

addition to a stigulntetl sum per month, ;I designated percentage of his 
gross income above a certnitl ~11111, is not aEected by tlie fact that the 
hrisband thereafter moves to n state hnring a colnmunity property law 
uuder which half of his e:~rniugs belong to his wife and remarries, since 
such decree is governed by and innst be interpreted in accordalice with the 
l a m  of the state rendering it. 

4. Divorce and Alimony 8 11- 
The amendment to G.S. 50-11 by tlie 1 ! ) X  S r s s i o ~ ~  l.n\vs is uot ngpli- 

cable to decrees for alin~ony reudrred prior to llle efl'rctive date of the 
statute. 

I'.\RKKII, .I., took tiv pttrt ~ I I  tlw co~~*id t~r :~ t ion  or  11ccihion of thi* (VIW. 
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-APPEAL by defendant from wil l iar t ls,  J . .  at hlarch 1957 Civil Te rn ,  
of DVRHAM. 

Civil action for allowance of aliinony without divorce pursuant to  
provisions of G.8. 50-16, heard March 5 and 6, 1957, upon petition 
of defendant for niodification and clarification of judgment of Martin, 
S. J . ,  dated 3 September, 1953, as S o .  669 a t  Fall Term 1957, and 
carried over to Spring Term 1958. 

Upon the conclusion of the licaring the parties agrwd that  the 
court might take all matters in controversy under advisement, and 
make findings of fact and conclusions of law, and render judgmcnt 
thereon out of term and out of the district. 

And "upon tlie adnlissions in the pleadings, tlie evidence adduced 
by the parties upon thc hearing and stipulations of counsel, and the 
record, the court" nlade findlngs of fact and conclusions of law and 
upon facts found and conclusions of lam-, entered judgment :IS follows: 

"1, * * ' The original summons was issued undcr date of E'eb- 
ruary 13, 1952, and a t  that time, both plaintiff and defendant were 
reeitlcnta of Durhanl County, Kor t l~  Carolina. 

"2. * " Y under datc of &larch 3, 1952 an interlocutory order for 

subsistence and counsel fecs was entered herein by Honorable R.  Hunt 
Parker. Judge presiding. 

"3. The cause came on for final Ilearing before Honorable Grover 
A. Martin, Judge presiding, on September 3, 1953, a t  which time a 
jury trial having been waived, the court found the facts to be as 
alleged in plaintiff's complaint and entered judginent awarding sub- 
sistence and counsel fees to tile plaintiff and awarding plaintiff cus- 
tody of the minor cliildrcn horn of the marriage. hTo exceptions were 
noted to  this judgment by either party and there was no appeal taken 
therefrom. 

"4. The material portions of said judgnlent of Septenlber 3, 1933, 
no\\- in controversy, are contained in the numbered paragraphs thcre- 
of, which read as follows: 

'1. That defendant pay to the plaintiff on or before the first clay 
of each and every calendar niontl~ hereafter, beginning September 1, 
1953. the minimum sun1 of $250.00 or 20510 of his gross income, which- 
ever is greater, for t l ~ c  >upport and maintenance of herself. 

'2. That  defendant pay to the plaintiff on or before t l ~ c  first day 
of each and every calendar month hereafter, beginning September 1, 
1953. the mlnilnu~u sum of $50.00 for each child, or 5% of his gross 
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illcome for eacli child, whiclie~~er is greater, for the support and main- 
tenance of eacli of the two c!iildrcn born of the marriage of plaintiff 
and defendant. 

'3. Tha t  defendant shall furnish to plaintiff on or before the first 
day of .April of each year, beginning April 1, 1954, a true copy of his 
Federal Income Tax Return for the p i~ced ing  calendar year, au- 
thenticated by a certified public accountant, lawyer or other person 
preparing 6:1me for defendant. and if defendant's gross income, with- 
out adjustments, as shown on said tax return for the preceding year 
exceeds the sum of $14,000, a sum equal to 20% of the excess over 
$14,000 divided by 12, shall be added to eacli monthly payinent due 
plaintiff under paragraph 1 above, for the next ensuing 12 months, be- 
ginning with the first day of April of the then current year, and a 
sum equal to five percent of such excess divided by 12, shall be added 
to  eacli iuonthly payment due plaintiff for each child under paragraph 
2 above, for the next ensuing 12 months beginning with the first day 
of April of the then current year. I t  is the intent of this paragraph 
to provide for the paynicnt to the plaintiff of any deficiency whicli 
may be found to  exist in favor of plaintiff and the children when 
the amounts due them under paragraphs 1 and 2 for the year in 
question, are calculated on a percentage of gross income basis, as 
sct forth in said paragraphs, and all sums paid under this paragraph 
shall be considered in discharge of the remainder of defendant's ohli- 
gation for the previous year only.' 

"5. Following the entry of thc aforesaid judgnient, the plaintiff 
instituted an action against the defendant in the Superior Court of 
Durham County, N. C., on October 30, 1953, for an absolute divorce 
upon the grounds of two years separation; the defendant accepted 
service of summons in said action * * " and filed a verified answer 
therein ' " * admitting all of the allegations of the complaint. The 
action was tried * " " and upon affirmative answers by the jury to  
the issues submitted by the court, judgment of absolute divorce was 

,a1 judgment contained the provision entered on said date, * * * 'd 
tha t  'this judgment be entered without prejudice to  the rights of the 
plaintiff and her minor children under the terms of tha t  certain judg- 
ment entered in an action pending in this court entitled "Beryl Kin- 
ross-Wright Y. Vernon Kinross-Wright," dated September 3, 1953 and 
signed by Hon. Grover A. ?tl,ar.tin, Judge presiding, which said judg- 
inent shall remain in full force and effect.' 

"6. The defendant had requested plaintiff to bring an action against 
him for absolute divorce: he knew tha t  the aforesaid action com- 
menced on Octobcr 30. 1953, n-as to bc instituted before the summons 
wa.: in fact filed; and he agrrcti to and later paid all court costs and 
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attorneys' fees in connection therewith. 

"7. Tlie defendant moved his residence from Durham, Korth Car- 
olina, to Houston, Texas, in January of 1953, and following the en- 
try of tlic aforesaid absolute divorce decree, in November of 1953, 
tlie defendant niarried one Marjorie Stout on December 19, 1953. 
The ])laintiff, 13ery1 Kinross-IVriglit, has not re-marricd. 

"8. The ternis incorporatccl in thc judgment entered herein, dated 
Scpteniber 3, 1953, had bccn tlie subject of correspondence between 
the defendant, I~ic : i t t o ~ m y  :tilt1 plaintiff's attorney prior to  the entry 
of said juclgment, and u n t l t ~  date of July 29, 1953, defendant wrote 
to  his attorney and told hi111 illat lie agrccd to paragraphs I ,  2 and 
3 of tlw judgment. Dcfcntlnnt also said in this letter: 

t -  - 1 his would iiir:m, ac 1 untlerstand it, that my wife gets $250 per 
n~onth  and my children $100 per rnontli. Wlien my gross income rises 
above $14.000, niy wife ant1 cl~ildrerl togetlwr get a straight 30%. 
This would mean, for exanil)lc, that if illy gross income rose to $20,000. 
lily family would get $6,000 per annunl, which waul(! be a n ~ a r k r d  
incrcasr. ' 

"9. l;ollo\ving the entry of haid judg~nent of Scptcnibcr 3, 1953. 
defcnd:~nt coin~ncnced inuking the p i y n ~ c n t s  due thereunder, and for 
f l ~ c  reniainder of the year 1953, beginning as of Septerubcr 1, 1933, 
d c f c ~ ~ d ~ n t  paid to the plaintiff tlic minimum aggrcgatt sum of $330 
tluc undcl* paragraphs 1 and 2 of said judgnient. 

"10. During the year 1954, defendant paid to plaintiff the niiniinu~n 
aggrcLgntc ~ L U N  of $350 cac l~  month due under paragraphs 1 and 2 of 
s:litl jutlg~ncnt. Defendant also conipliecl with the remaining require.- 
iilentz of laid judg~neiit \\-it11 rcspcct to life insurance policies and 
p:Lyluchllt of counsel fcc,.. 

"11. During the year 1955, dcftmdnnt paid to phintiff tlie inini- 
niuni :tggrcgatc suin of $350 each montli, payable under tlie provi- 
>ion$ of pnragrapl~s 1 and 2 of said judgment, and some time prior 
to Septcmher 13, 1933, tlcfcntlant mailed to plaintiff a certified copy 
of l~ig Fet1er:il Incolnc Tax Heturn for the taxable year 1954, u-hicli 
sho\ved t l ~ n t  dcfcntlant's gross income, without adjustiiients, for the 
ytb:ir 1934 w:t $20,808.34. Defendant deducted from this figure thc 
\ L U I I  of $6,221.69 for business expenses, leaving a total of $14,586.65, 
or nil csccss of $386.65 over $14,000. Thirty percent of this excess 
was $175.99 of \vl~irli clcfcwlant paid to the plaintiff the sum of 
$102.69, representing 7/12tl1 of tlic amount already accrued, accord- 
ing to  defendant's c.nlculation, over and above the $350 per month 
niininiuni paynwnt-. n-11icl1 were in:idc in the year 1954. Defeiitl;int 



X. C,.] SPRING TERM, 1958. 5 

tliercnfter, acting upon advice of counsel, declined to  make any fur- 
ther pny~ncnts to the plaintiff other than the minimum sums set forth 
in paritgrnplis 1 and 2 of the judgment, and has made no such pay- 
mmts to  t J l h  date. 

"12. Defendant's gross income, without adjustments for the year 
19.X. \\.:i~ in amount of $25,698.78. 

"13. The plaintiff is n British subject and is not an American citi- 
zen. She returned to her former home in London, England, in June 
1934, taking with her the two children horn of the marriage of plain- 
tiff find defendant, and shc has resided there ever since. Plaintiff has 
applied for a visa on which to  return to United States and has testi- 
fied that shc intends to  return to  this country about August of 1957; 
t h n t  she will bring the children with her; and that shc intends that 
a11 of them shall becolnc American citizens. 

"14 Tlic defendant iq a naturalized hnicrican citizen and reside> 
in Ilouston. Texas. He is employed by the School of Medicine of Buy- 
lor I'nivcrbity a t  a salary of approximately $13,000 per year. De- 
fcnd:int ih n licensed physician, specializing in psychiatry, and in 
~irltlitlon to ills duties with Baylor University, he practices his profes- 
.Ion tor 111s own account from which lie realizes n gross income of at 
le:~bt $12,000 to $13,000 annually. Defendant is furnished an office 
ant1 .ecretary by Baylor University, and he is reimbursed for certain 
tr:i\.cll expenses which lie is required to make in connection with hir 
~)rofc*sion and eniploymcnt. Defendant incurs certain other expenseb 
111 t onnection with his profession which are not reimbursed. For thv 
y(s:i~- 1954, lic deducted from his gross income of $20,808.34, the suln 
of $6,221.69 for business expenses for purposes of his Federal Income 
T:tx Return, leaving a balance of $14,586.65 as his net income after 
:~cljustnlents. For the tax year 195.5 defendant deducted from his grost 
inconic of $25,698.78, the sum of $7,578.36 for business expenses, leav- 
lng n net income, after adjustments, as shown on hi& income tax re- 
turn for that  year, in the amount of 318,120.42. 

"13. By his second wife, the forincr 3larjorie Stout, the defendant 
ha- one child, Elizabeth Kinross-Wright, who was born January 28, 
3956. Defendant's prescnt wife is a qualified psychologist, and a t  the 
times undcr consideration hrre, 1954 and 1955, she was gainfully em- 
ployed. 

"16. Defendant made a gcneral appxrancc in this action under 
dutc of February 20, 19.57, and filed a 'Petition for Modification and 
Clarification' of the aforesaid judgment of September 3, 1953, con- 
tending that  in view of thc 1955 Amendment to  G.S. 50-11, plaintiff 
ic no longer entitic11 to pnyncnts of aliniony in any amount under 
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said judgment; that in any event, the court should exercise its discre- 
tion to relieve defendant of any further payments for her own sup- 
port and maintenance thereunder; that  in the alternative, that  the 
term 'gross income1 as used in said judgment be re-defined to exclude 
vxpenditures made in the ordinary course of petitioner's practice as 
a physician and not to  include income which, under the community 
property laws of Texas, will be the income and property of his wife; 
that the date on which defendant is required to  furnish a certified 
copy of his income tax return to  plaintiff be changed from April 15th 
to hIay 15th; and that  the court grant the defendant such further 
modification and clarification of said judgment as it may deem just 
:md equitable. 

"17. The plaintiff filed a demurrer to defendant's said petition ~ n -  
tlcr date of hlarch 1, 1957, alleging that  this court is without juris- 
diction to  modify or clarify the former judgment; that  the 1955 
.Amendment to  G.S. 50-11 does not affect said judgment; and that  
clefendant's petition does not allege his financial inability to  comply 
with the judgment nor that  the plaintiff and the minor children 
ilwarded support and maintenance payments thereunder are not in 
need of same. 

"18. Under date of February 21, 1957, plaintiff made a general ap- 
pcarance ir, this action and filed her petition alleging the failure of 
the defendant to coinply with the judgment of September 3, 1953, 
with respect to  the payment of 30% of his gross income in excess of 
$14,000 annually, and asked that  the court ascertain the amount due 
])laintiff by defendant under said decree and that  the defendant be re- 
quired to pay reasonable counsel fccs to  plaintiff's attorney for sew- 
ices rendered subsequent to  September 3, 1953, and that  judgment 
he rendered therefor. 

"19. On the date scheduled for the hearing on the aforesaid peti- 
tions, hIarc11 5, 1957, defendant filed a special appearance and motion 
to dismiss plaintiff's petition, alleging that  this court is without juris- 
diction to  consider the same and grant the relief sought for the reason 
that plaintiff is no longer a resident of North Carolina nor of the 
United States; that the defendant is a resident of Texas; that tlic 
children of the marriage are no longer domiciled in North Carolina; 
and that the judgment of absolute divorce obtained by plaintiff in 
S o ~ ~ e m b e r  1953, bars any further action by the plaintiff in this cause. 
Tlmeafter, and on the samc date, March 5, 1957, defendant filed 
answer to plaintiff's said petition, denying the material allegations 
thereof and renewing his prayer for relief as set forth in his own 
~)etition for modification and clarification. 
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"20. Plaintiff and defendant were each properly served with notice 
of the hearing to  be held herein on March 5, 1957, and each appeared 
in person with counsel a t  the hearing. 

"21. The matter of the custody of the two minor children born of 
the marriage of plaintiff and defendant is not in controversy in this 
proceeding. The defendant was granted the right and privilege to visit 
with said children a t  all reasonable times both in the interlocutory 
and final decrees entered herein. Plaintiff has never denied defendant 
this right of visitation. Defendant did not avail himself of this privi- 
lege, however, between the time he moved to Houston, Texas in Jan. 
of 1953 and June 1954 when plaintiff returned with the children to 
her home in England. Defendant knew that  plaintiff contemplated 
taking the children back to England, and he raised no objection to 
this. Defendant writes to  the children on their birthdays and a t  Christ- 
mas, and he sends them each a check for $20.00 on their birthdays 
and a t  Christmas making a total of $40.00 a year for each of them. 

"22. Because of the lower living costs, plaintiff and the two chil- 
dren arc able to maintain a higher standard of living in England on the 
$350.00 per month which defendant has been paying pursuant to  the 
judgment of September 3, 1953, but the $100.00 per month allocated in 
said decree for the support and maintenance of the children is not 
adequate for their support, and plaintiff spends the greater portion 
of all the money paid to  her for the support of the children. Plaintiff 
is not employed, and she feels that  she should devote her time to the 
care of the children. 

"23. Defendant has not alleged nor offered any evidence tending 
to show that  he is not financially able to  co~uply with the terms of 
the judgment of September 3, 1953, and there is no evidence before 
the court to  show that  the amounts required to  he paid under said 
judgment are unreasonable nor unnecessary to support the plaintiff 
and the children in a manner comlnensurate with defendant's station 
in life. 

"24. Defendant's gross income without adjustments for the year 
1954 was $20,808.34; the excess of this sun1 over $14,000 was $6,808.34 
and thirty percent of this latter figure was $2,042.50. Defendant paid 
to plaintiff $102.69 of this amount leaving a balance of $1,939.81, no 
part of which has been paid. 

"25. The excess of defendant's gross income without adjustment* 
($25,698.78) over $14,000 for the year 1955 was $11,698.78; thirty 
percent of this latter figure was $3,509.63. no part of which has hecn 
paid by defendant to  the plaintiff. 



8 IK THE SVPREME COURT. [248 

"26. The defendant in failing to pay the balances set forth in the 
two imincdiately preceding paragraph  acted in good faith and upon 
itdvicc of counsel, and defendant is not in willful contempt of this 
rourt. 

"27. Since tlic rendition of the judgment of September 3, 1953, the 
date for filing Federal income tax returns has been changed froni 
3Iarcli 15th to '4pril 15th. 

"28. Since Septcinber 3, 1953 plaintiff's attorncys, Dul)rec, \\7c:ivcr 
S: 3lontgoinery of R:tleigli, Sortl i  Carolina, have rendered valuable 
services to plaintiff in connc~ction with this litigation, said services 
consisting of volui~iinous coi~rcspondcncc~, legal rc~earch,  cxtend((l nc- 
gotiations with tlcfcntlant's couneel, prcparation of pleadings, con- 
ferences with plaintiff. attendance upon hearings and preparntions 
of legal briefs. Said services Iiave required a t  least 24 days, and the 
C O L I I ~  finds tlic rrasonal)le value thereof to be $1200.00. Plaintiff's 
wunscl h a w  also incurrccl out-of-pockct cxpenscs in this connection 
for such itcins a< telephone. photo-copying, trar-cl :ind transcript of 
tcctiniony in the aniount of $82.40." 

Upon tllc forcgo~ng fincling* ot fact the court ~n:lcl(b the fo1lonln~:- 

" I .  This court II:I* juridiction of the persons of plaintiff :tnci dc- 
f c d a n t .  

"2. The lurisdiction ot thi? court having att:tchetl a t  a time when 
Iwth plaintiff and drfcndant were r e d r n t a  of Durhitnl County, S o r t h  
C'arollna, and the acation in it, naturc being onc of which continuing 
jurisdiction la cxcrciccd, such jurisdiction was not thcreaftcr divwtcd 
l)y thc rc~noval of the 1)nrtics froin Durham County. 

"3. The fuct that the plaintiff' i~ :I non-resident alien docs not di- 
~-cbst t11c court of jurisdiction. 

"4. T l ~ c  judgment of Scptembcr 3. 19.53 dircctcd payment of inoney 
I q -  t l ~ c  defendant to tlic 1)lnintiff and he thereupon became indcl~ted 
to the plaintiff nee the install inrnt~ cainc due. When the dcfend:int 
I)ecame in al.rcars in the payment of the installnients, this court on 
])laintiff's alq)lir.ation has thc right judicially to  detcrinine the amount 
tluc and enter its judgment accordingly. 

" 5 .  The judginent of Septcniber 3. 1953 was not affected by the 
19.55 :tmenclnient tu G.S. 30-11 nor by the decree of absolute divorce 
ohtnincd by plaintiff on Sovcinbcr 9, 1953. 

"6. T l ~ e  jnt:gilicnt of Prptc~~nber 3, 1953 is to bc construed accor~l- 
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ing to the laws of Sorth Carolina and without regard to  the coln- 
111unity property l a w  of the State of Texas where defendant now re- 
sides. 

"7. Paragraphs 1, 2 and 3 of said judgment arc to be construed in 
thc light of the circumstances of the partics as of the date of its ren- 
dition unaffectcd 1)y any changc in the nltirital status or residence of 
the parties subwluent to that datc~. 

"8. Paragraphs 1 and 2 of said judglnent requirc payment by de- 
fcn11:int t o  plaintiff of a total of thirty percent of his gross income 
for support of plaintiff and thc minor children, but a minimum pay- 
lnent of $350.00 per month in any event. Paragraph 3 of the judgment 
provides the method by which defendant's gross income may be ascer- 
tained and when the percentage payments of the excess of the grosb 
income over $14,000 are to  be paid. This paragraph must be read in 
thc light of the circumstances of the parties as of the time of the ren- 
dition of the judgment unaffected by any subsequent change in d ~ -  
fcntlant's marital status or thc community property laws of Texas. 

"9. When said judgnlent is so construed, it follows that the de- 
fendant is Indebted to  plaintiff in the amount of the unpaid balance 
of thirty percent of the excess of his gross income over $14,000 for 
thc year 1954, or $1,939.81, with interest thereon from March 1, 1955, 
the date on which tlic last installment of said indebtedness becairle 
dlic; and defendant is indebted to plaintiff in the amount of thirty 
~wrcent of the excess of his gross income over $14,000 for the year 1955. 
or $3,509.63 with intcrcst thereon from l larch 1, 1956, the datc 011 

u-hich the last instnllliient of said indebtedncss became clue. 

"10. Defendant id not entitled under his pleadingb nor under the 
]:in. to any retroqmtivc modification of the judgment of September 
3 .  1953 as to any amount already accrued and dye thereunder, nor ab 

to the mctliod of ascertaining same, but plaintiff is entitled to judg- 
111cnt therefor to he cnforccahle by the issuance of esecution. 

"Lpon the basis of the foregoing conclusions of law it is no\\- 

'*ORDERED, ADJUDGED AND DECREED as follows: 

"1. That the plaintiff's (sic defendant's) petition for modification 
and clarification filed herein under date of February 20, 1957 be, 
and the same is 1:creby denied as a matter of lam and in the discre- 
tion of the court, and that plaintiff's demurrer thereto be and the samc 
i~ hereby sustained. 

" 2 .  That defcndant's speci:ll npl)carancc and  motion to  dismiss filcd 
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herein under date of March 5, 1957 be and the same is hereby over- 
ruled. 

"3. Tha t  pursuant to  her petition filed herein under date of Febru- 
ary 21, 1957 that  plaintiff have and recover of the defendant the sum 
of $1,939.81 with interest thereon a t  the rate of six percent per annum 
from March 1, 1955; that  plaintiff have and recover of the defendant 
the sum of $3,509.63 with interest a t  six percent per annum thereon 
from March 1, 1956; and tha t  plaintiff have and recover of the de- 
fendant the costs of this action accrued t o  the date of entry of this 
judgment which costs shall include the sum of $1200.00 payable to 
Dupree, Weaver & Montgomery, attorneys for plaintiff, for services 
rendered and the sum of $82.40 payable t o  Dupree, Weaver & Mont- 
gomery, attorneys for plaintiff in reimbursement of out-of-pocket ex- 
pcnses incurred by said attorneys in connection with this litigation. 

"4. That  this judgment be enforceable by the issuance of execution, 
but said remedy shall be without prejudice to any other remedies avail- 
able to  plaintiff under the laws of this or any other State for the cn- 
forcement hereof." 

Defendant excepts to certain findings of fact and to certain r.on- 
clusions of law, and t o  the rendition and signing of judgment. and 
:~ppeals to Supreme Court and assigns error. 

l h p r e e  & Weaver,  for Plaintiff, Appellee. 
-11. J&hael Gordon, of the Teras Bar, Everett, Everett R. E9;erett 

for Defendant, Appellant. 

WINBORNE, C. J.: In  the light of the facts found as hereinabove 
set forth, appellant, defendant, states in brief filed herein, as involved 
on this appeal, several questions, among which are: 

1. "Was it  within the court's jurisdiction and discretion to entertain 
chis litigation?'' The answer is "Yes". See Barber v .  Barber, 216 S .C .  
232, 4 S.E. 2d 447; Finance C'o. v. Trust Co., 213 N.C. 369, 196 S.E. 
340; Land Bank v. Davis,  215 K.C. 100, 1 S.E. 2d 350; Barber v. 
Barber, 217 N.C. 422, 8 S.E. 2d 204. 

I n  the first Bu~.ber case, supra, this Court said: "An action in court 
is not ended by the rendition of a judgment, but in certain respects i t  
is still pending until the judgment is satisfied * " " Motion affecting 
the judgment but not the merits of the original controversy may be 
made in the cause " * * This is particularly true of judgments allow- 
ing alimony in divorce actions and in actions for alimony without di- 
vorce, in which it  may not be said that  the judgment is in all respects 
final * * * Such actions are always open for motions in the cause to 
determine the amount of arrearage and to obtain the remedies pcr- 
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n~ittcd by statute for the enforcement of the order for alimony. It was 
not required that a new summons be served upon the defendant. No- 
tice of motion under the statute was sufficient. This notice was duly 
scrved." 

The Court continues: "It appears from this record, as stated, that 
the defendant is in court and is subject to its jurisdiction, on notice 
to hear and determine motions in the cause. R a n t  of jurisdiction of 
the court in such matters may not be challenged by special appearance. 
The right of the plaintiff to make the motion may not be thus ques- 
tioned." 

Indeed the second Barber case, supra, establishes that the proper 
procedure for recovering arrears in alimony payments is by motion 
in the cause. The Court there held that  "An order for the payment 
of alimony is res judicata between the parties, but is not a final judg- 
ment, since the court has the power, upon application of either party, 
to modify the orders for changed condition of the parties." 

Defendant, however, contends that  the Barber cases are not con- 
trolling because the wife there was still a resident of North Carolina. 
This would not seem to make a difference. For once jurisdiction of rt 

court attaches it exists for all time until the cause is fully and corn- 
pletely determined. See Michigan Trust  Co. v. Ferry, 228 U.S. 346, 
33 S. Ct. 550 57 L. Ed. 867, where Justice Holmes, writing for the 
Court, stated: "Ordinarily jurisdiction over a person is based on the 
power of the sovereign asserting i t  to seize that  person and imprison 
hini to await the sovereign's pleasure. But when that  power exists 
a n d  is asserted by service a t  the beginning of a cause, or if the party 
submits to  the jurisdiction in whatever form may be required, we dis- 
Imse  with the necessity of maintaining the physical power, and at- 
tribute the same force to the judgment or decree whether the party 
wrnain within the jurisdiction or not. This is one of the decencies of 
civilization that no one would dispute." 

2. Did the court err in holding that  Texas Community Property 
J,nw has no applicability, even though defendant has been a Texas 
weident since January 1953? While there seems to be a paucity of 
tlecided cases on this subject, appellee cites and relies upon two cases 
:nvolving property settlement agreements incident to  divorce actions 
wliich reject the applicability of the Community Property Law. They 
arc ( I )  Alexander v. Alexander, 64 F .  Supp. 123, affirmed 158 F. 2d, 
429, Cert. Den. 330 U.S. 845, 67 S. Ct. 1086, 91 L. Ed. 1290; Head- 
note 3 in 158 F. 2d, 429, epitomizes the opinion there. It is this: 
'.Where defendant was required by a Missouri separation agreement, 
:rpprovecl by a divorce decree, to  pay plaintiff a percentage of de- 
Ecndant's annual gross income in excess of a specified amount, and 
~ l ( l f c n t i n n t  thercafter remarried and moved to Texas, where one-half 
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of the earnings of a husband belong to wife, defendant could not in- 
voke Texas law to reduce his gross income by one-half in computing 
:mount  due plaintiff under agreenlent and all computations werc re- 
quired to be made undcr Jlisaouri law." 

The Court speaking thereto had this t,o say: "This being a Jlis-  
souri contract, i t  must be pimunlcd that when the parties used the 
term 'gross income' thcy illcant and understood 'gross income' as tha t  
tcnn is understood in A~lissouri and under Missouri law t,llere can be 
no doubt what appellnnt's incoine was, for instance in 1943, under 
thc hlissouri la\\- had hc 1.cmarriect in Missouri * * *. 

"Of course, he could go to Texas, but. when he did he did not take 
the contract with him. I t  remaincd in Missouri, so to  speak, a hlis- 
souri contract subject. to AIissouri law, and subject to  the interprrta- 
tion undcr tha t  law. His rcmovnl to  Texas did not change a Missouri 
contract into a Texas contract. His obligations under the contract 
still depended under the law of ?rIissouri, the place where the contract 
n-as made. When lie exccutcd this contract in Missouri, he fixed his 
liability under t,he canopy of the Missouri law, and he remains there- 
under until the performance of the contract is con~pleted." 

The provisions of the separation there are strikingly similar t,o the 
judgment in t.lic present case in that  i t  provided that  the defendant 
supply a copy of the incomc tns A u r n  for the purpose of computing 
tlclf~ndant'$ gross incolne. 

The second cnsc is .lvthrcr 2'.  d r t h z w  (California) 305 P. 2d. 171, 
\\.here the husband was to pay a percentage of his "earnings". Head- 
note 1 reflects the ruling of the Court: "In property settlement agree- 
~ u e n t  making the 'earnings' of the husband the measuring stick by 
wliicll to determine anlount to be paid for support of wife and chil- 
dren, quoted n-ord was ~lsccl to indicate amount produced, and not 
what inight bc lcft aftc.1 tltduc.ting conimunity interest of husband's 
wcond wife." 

The reasoning in tllesc tn-o cases, Ale.ronder v. i l l e s a n d c r ,  s ~ p r c r ,  
and A r t h u r  v. . l r thuy?  s u p r i ~ ,  appears to be sound, and may well be 
:ipplictl with app1'0v:~l to  th(3 f:tctual situation in the inst,ant case. 

3. Another question is this: "Was the court free to disregard the 
I955 aincnd~ncnt to G.S. 30-11:'" An affirmative answer to this qucs- 
tion is found in t l ~ e  case of K:cyfield v. R a y f i e l d ,  242 S . C .  691. 89 
S.E. 2d 399, ol~inion by Ptr,.X,er. J. I t  in ata'ted tha t  "Thc nnic~~ltlmcnt 
to G.S. 50-11 by thc General Assembly in 1955 Session Laws, Chapter 
872, by its express language. is not applicrlble to  defendant's judgment 
for subsistcncc rcndered ill 1941." I t  is notcd tha t  t,he amendment be- 
came effective January 1, 1956. And in inst'ant case t,he judgment was 
1.endcred in 1953. Henccb the amendment is inapplicable here. e c  also 
1-011- 7'. Ymv. 243 S . C .  79. 89 S.E. 2d 867. 
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All authorities cited and relied upon by appellant have been con- 
sidered. 

Moreover, other questions raised by appellant have been duly con- 
sidered, and do not appear to present new principles. Hencc express 
treatment of them in this opinion is not deemed necessary. 

For reasons stated the judgment from which appeal is taken is 
.1ffilllled. 

PARKER. .J., took no part in thc considerntion or decision of thi- c a s .  

EARL WILLIAMS, S l ) ~ r r s r s ~ ~ u ~ r o ~ t  oi. .rnk: ESTATE ov ROIIEIVI. EARL Wrr.r.~.isrs, 
I)ECEASF:I) v. FULTON JIcSWATS. CARL .JESSUP, HARRY W0BIRT.E ASD 

JACK WOJIBT'D. 
(Fi led  1 9  March, 1958) 

1. Segl igence g 4f- 
The owner of property is liable to an  invitee for injuries caused by 

dangerous conditions which a r c  kno~vn ,  or which should have been 
known, by the  property o\vnclr :111(l which a r e  nnkno1v11 ant1 I I I ) ~  to be 
anticip:tted by the  invitee. 

2. Same- 
An invitee is  not a mere licensee bu t  is one wlro goes n1)on tlre 1)rop- 

erty of another by express or implied invitation. 

3. Boat ing - Evidence held  insufficient to show nrgligcnce on  part of 
owners  of beach i n  breaching d u t y  t o  hv i t ee .  

Defendants, under permit from the Department of Conse r~a t ion  and 
Development, operated certain concess io~~s on a lake owned and oper- 
a ted  by the  S ta t e  a s  one of i t s  parks. G.S. 113-8. PlaintiR's intestate 
mas iujured when struck by a boat while intestate was ewiurning in 
the waters of the  lake. There was  no evidence that  intestate entered 
the waters from the  beach owned by defendants or t h a t  he intended to 
llse such beach, nor evidence tha t  defendant owners l ~ a d  designated tlre 
area  for  sniniming, but to the  contrary, i t  did appear that  the Sta te  
regulations did not permit owners of beaches to erect any sign iir the 
waters in the lake o r  to mark or  cha r t  any area  prohibited to boats. 
H e l d :  The evidence fails to support  plaintiff's allegation of negligence 
of defendant owners in failing to \Yarn intestate of t1:lnger from boats. 
or  e \ en  that  intestate was an  invitee of tlefcndants. 

In tes ta te  was  fntallr  inJuretl when struck by a 1)ropeller of a coln- 
inercial boat, carrying ])asse~igers for  hire, while intestate was s~viul-  
n ~ i n g  in tlre waters of a lake owned by the State.  Pla in t id  allegrd thnt 
the owner of the  boat was  negligent in entrusting it to an  i ~ n n ~ a t n r e  
and reckless master.  H e l d :  In  the  absence of any evidence to support 
the allegations a s  to the careless and reckless na tu re  of the bent master, 
recovery cannot be predicated upon such theory. 

A pc'rson operating a boat in waters frcqnented by bathers or otller 
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boats is under duty to rnaiutai~l such lookout as  a reasonnbly prudent 
person would maintain to discover and avoid injury to others lawfully 
wing  the waters, and is chargeable with the knowledge which such 
lookout would disclose, but in the absence of some warning to the con- 
trary, the duty of lookout is limited to objects on or above the surface 
of navigable waters. 

5. S a m o N e g l j g e n c c  Is no t  presumed from t h e  mere  fact of injury. 
Intestate was killed when struck by the propeller of a commercial 

boat owned by one defendant and operated by him on a State Lake 
under license from the Department of Conservation and  Development. 
The evidence further tended to show that  the injury was inflicted near 
a barrel-type buoy placed in the lake by the Department. The evidence 
failed to disclose the speed of the boat or whether intestate was sub- 
merged a t  the time of the injury, or whether intestate was hidden fronl 
view by the buoy, etc. Held: The evidence is insufficient to show that 
the injury resulted from negligent speed of the boat or the failure of 
the boat captain to maintain a proper lookout. 

APPEAL by defendants from Frizzelle, J., September 1957 Tern1 of 
SAMPSON. 

Plaintiff seeks compensation for the death of his intestate asserted 
to have been caused by the negligent acts of defendants Womble and 
Jessup, the employce and agent of defendant McSwain. Defendants 
denied the asserted negligence and pleaded contributory negligence. 
The jury answered the issues of negligence in the affirmative, contribu- 
tory negligence in the negative, and fixed the amount of plaintiff's 
damages. Judgment was entered on the verdict and defendants ap- 
pealed. 

Butler & Butler for plaintiff appellee. 
Hester & Hester, Nance, Barringtoil ck Collier, and Rudolph G. 

Singleton, Jr .  for defendant appellants. 

RODMAN, J.  Upon the conclusion of plaintiff's evidence, defendants 
made appropriate nlotions to nonsuit, electing not to  offer any evi- 
dence. Their motion was overruled. The exception then taken is here 
urged as a ground for reversing the judgment. 

The evidence on which plaintiff relies to support the verdict comes 
nl1110st entirely from admissions made in the answers of defendants. 
The facts disclosed by the evidence may be summarized as follows: 

Robert Earl Williams, plaintiff's intestate, his eighteen-year-old 
3011, finished high school in July 1954. He was a healthy, smart, and 
intelligent boy, six feet one inch in height, and weighed 160 pounds. 
On the forenoon of Sunday, 25 July 1954, he was swimming in White 
Lake. He died as a result of injuries sustained when struck by the 
1)r.op~ller of a motorboat. White Lake, one of the "Carolina bays," is 
owned by the State, G.S. 146-7, operated as one of the State's parks 
pursuant to G.S. 113-8. The Department of Conservation and De- 
velopment, acting under G.S. 146-8, promulgated regulations appli- 
cable to \Trhite Lake. Thc  regulation^, after reciting the statutory 
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authority under which they were promulgated, recite: ". . . all public 
use shall be in accordance with the following State Lakes Regulations 
which are herewith legally posted. The purpose of these regulations 
is the coordination of all uses of the State Lakes in order to  promote 
the best use for the most people." 

Defendants Wonible owned property on the lake known as Gold- 
ston's Beach. There they operate certain concessions including a bath- 
house. They rent dressing rooms and bathing suits to  patrons. Gold- 
ston's Beach is a popular resort having a large patronage. Defendants 
Womble, under permit from the Department of Conservation and De- 
velopment, have erected and maintained a pier into the lake. The 
lake is much used for swimming and boating. 

Defendant McSwain is the owner of a motorboat which was, in 
July 1954, operated for him by defendant ,Jessup. This boat is used 
to t.ransport passengers on the lake. Defendants Womble permitted 
McSwain to dock his boat a t  their pier t o  receive and discharge pas- 
sengers. For the exercise of this privilege McSwain paid Womble 25% 
of the gross revenue from thc operation of his boat. There were no 
signs on tho Womble pier announcing the fact that motor boats dock- 
ed there. 
tances from bathers and other boats. Reckless operation of a boat or 
operation of a boat in such manner as to endanger other person is pro- 

Other beaches and concessions were operated by owners of other 
properties fronting on the lake. Some of these beaches and conses- 
sions adjoined the property of the defendants Womble. 

Among the regulations issued by the Department were Nos. 20, 
21, and 22, which provide: 

"Regulntion No. 20. BOATS. WHERE PROHIBITED. Except 
to leave or go to dock, pier, or other landing place, no motor boat 
shnll be operated within a designated or marked safety zone. When 
within the safety zone, ewry motor boat shall be under full control. 
\Then within the safety zone, every motor boat shall be operated a t  
its ininiinum operating speed and shall leave and go to dock, pier, 
or other landing place on a course parallel to and immediately adja- 
cent to dock, pier, or other landing place, except as provided in 
Regz~lation S o .  31. WATER SKIING, surfboarding, etc. 

''Regulation iYo. 21. PER3IISSION TO LAND REQUIRED. No 
commercial boat shall dock or land a t  any pier without first having 
obtained written permission to do so from the owner thereof. No private 
boat shall dock or land at any pier without first having obtained per- 
mission to do so from the owner thereof. 

"Regzrlntion No. 22. RECKLESS OPERATION PROHIBITED. 
All boats must a t  all times be operated a t  safe speeds and at safe dis- 
tances from bathers and other boats. Reckless operation of a boat or 
operation of a boat in such manner as :to endanger other person is pro- 
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hibitcd. No person under tlie influence of intoxicants shall operate a 
boat." 

Plaintiff alleged: About 10:OO a.m. on 25 July 1954 his intestate 
wa* s~viiiiining at C;olctston's Beach "in an area between the pier and 
buoys erected by tlie North Carolina Department of Conservation & 
Development and designated a s  a swimn~i i zg  area b y  the d e f e n d a n t s  
when and where a Criss(sic) Craft Motor boat owned by Fulton Mc- 
Swain, and operated by Carl Jessup, an employee of defendants, with 
paying passengers thereon and while in the reguIar course and scope 
of his employment as driver of said commercial motor boat and as a 
coninion carrier, hauling passengers for hire, ran into plaintiff's intes- 
tate, striking him with tlie propeller and killing him." (Italics sup- 
plied.) 

McSmain, answering this allegation of tlie complaint, admitted: 
"Robert Earl Williams was s\vimlning in tlie waters of \Vliite Lake in 
an area between the Goldston Pier ant3 buoys placed and maintained 
by the North Carolina Department of Conservation and Develop- 
nicnt, and that while so doing he was struck by a motor boat owned 
by Fulton hIcSwain and operated by Carl Jessup." Except for the 
admission thus made, the quoted allegation of plaintiff was denied by 
blcSwain. Defendants Womble admitted: "Robert Earl Williams was 
swimming in tlie waters of White Lake in an area between tlie pier 
erected by these answering defendants under permit with tlie North 
Carolina Depart~nent of Conservation and Development and near 
buoys which had been erected and which were maintained by the 
Xortli Carolina Department of Conservation and Development and 
that while so doing he was struck by a inotor boat operated by Carl 
Jessup . . ." Otherwise the defendants \T'ornblc denied tlie quotcd alle- 
gation of plaintiff. 

Plaintiff alleged and defendants admitted tliat they had not roprd 
off or marked by buoys or otherwise any route for boats t o  use in 
approaching or leaving Womble's pier. Regulation No. 32, promulgated 
by the Department, prohibits the erection of any structures or buoys 
except upon the issuance of a permit by the Department. Tlie com- 
pi:lint alleges and the case on appeal states that  the deceased was 
,ctruck by the propeller of the McSwain boat. I t  is admitted that  the 
injuries thus inflicted resulted in death. The buoys put out by the De- 
partment in 1954 were floating barrel type. The buoys were about 75 
feet beyond the end of tlie Wonible pier. 

The complaint particularizes the negligence of defendants in this 
nianner: (1) Carl Jessup "proceeded from the pier towards the buoys 
in a careless, reckless and negligent manner, under the circu~nstances 
and without keeping a proper lookout for bathers within the bathing 
nrcn and witli n lwctlless and wanton d~srcgnrd of the rights and safety 
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of said bathers"; (2) he was negligent in operating the boat a t  a speed 
greater than was reasonable and prudent under the circumstances 
and conditions then existing and contrary to and in violation of the 
regulations promulgated by the Department of Conservation and De- 
wlopment;  (3) he operated the boat where he well knew bathers were 
likely to be and were swimming; (4) he operated the boat a t  a speed 
and in a manner so tha t  he could not observe swimmers in the water for 
a distance In which said motorboat could be stopped; (5) he operated 
the boat without keeping a proper and careful lookout; (6) he was 
a minor under eighteen years of age, had been operating a boat for 
two years, defendants knew that  he was of a careless and reckless 
nature, was not mature, and was not a fit and suitable person t o  oper- 
ate a commercial speed boat on White Lake; (7) defendants failed 
to erect signs on the premises warning bathers tha t  boats operated 
In the swimming area. 

The allegations are an~plc  to support the verdict in plaintiff's favor; 
but i t  is not sufficient merely to allege negligent conduct. Plaintiff 
has the burden of offering cvidence to  support his allegations. Hence 
the crucial question in t h i ~  case: I s  there any evidence t o  support any 
of the allegations of negligence? If so, whicl~? 

Plaintiff argues that  the defendants Womble are liable because of 
their failure to warn their invitec, plaintiff's intestate tha t  McSwainls 
motorboat docked a t  their pier, that  he should keep a lookout for it, 
and upon its approach shoulcl give way to it. To maintain this posi- 
tion, plaintiff must shon that his intestate was in fact an invitee of 
defendants Womblc. 

"The law imposw liability on the owner of property for injuries 
sustained by an invitec which are caused by dangerous conditions 
known, or which should have been known, by the property owner but 
which are unknown and not to be anticipated by the invitee." Hnrris 
v Depurtment Stores Co., 247 N.C. 195. 

"A possessor of land is subject to liability for bodily harm caused 
to  business visitors 1)y n natural or artificial condition thereon if, but 
only if, he 

" ( a )  knows, or by the  cxercisc of reasonable care could discover, 
the condition \rhich, if k11on.n to him, he should realize as involving 
~ t n  unreasonablc risk to them, and 

" ( b )  has no reason to believe that  they will discover the condition 
or realize the risk involved therein, and 

" (c )  invites or permits t11c.m to enter or remain on the land without 
exercising rtasonable care 

' O  ( i )  to make the condition reasonably safe, or 
' +  (ii) to give a warning adequate to enable them to avoid the harm 

without relinquiql~ing any of the services which they are entitled to 
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receive, if the possessor is a public utility." Restatement Torts, sec. 343. 
"An invitee is one who goes upon the property of another by the 

express or implied invitation of the owner or the person in control. A 
license implies permission and is more than mere sufferance; an invi- 
tation implies solicitation, desire, or request." Jones v. R.R., 199 N.C. 
1, 153 S.E. 637; i ldams zl.  E n k n  Corp., 202 N.C. 767, 164 S.E. 367; 
Pafiord v. Constrziction Co., 217 N.C. 730, 9 S.E. 2d 408; 65 CJS ,508; 
38 Am Jur  754. 

The evidence in this case discloses that  plaintiff's intestate was 
injured in one of the State's public parks under the control and 
management of a State agency. True the evidence shows the defendants 
Womble provided facilities by which persons might make use of and 
enjoy the recreational opportunities provided by the State; but Womble 
was not the only person who provided these facilities. There is evidence 
that others provided similar facilities. There is no evidence that  plain- 
tiff's intestate entered the waters of White Lake from the bathing 
beach maintained by Womble. There is no evidence that plaintiff's 
intestate ever intended to make use of Womble's bathing beach. It 
is alleged, but there is no evidence to  support the allegation, that  the 
place where plaintiff's intestate was injured was designated by defen- 
dants as a swimming ayea. The evidence is that  the buoys were put 
out by the Department of Conservation and Development. 

The regulations did not permit defendants Womble to erect any 
sign in the waters of White Lake or to mark or chart any area pro- 
hibited to  boats in their use of White Lake. The right to  so act was 
reserved by the Department. To  impose liability on Womble, i t  was 
necessary to show not only thnt plaintiff's intestate was an invitee 
or licensee of Womble and had entered a place under the control or 
supervision of Womble, but the use of this area was hazardous and 
that plaintiff's intestate could not reasonably be expected to  know 
and appreciate and understand the hazard. The evidence does not 
disclose the size of the McSwain boat. The fact that  i t  was engaged 
regularly in carrying passengers would indicate that  i t  was of sub- 
stantial size. Regulations promulgated by the Department required 
motorboats, when approaching or leaving a pier, to  do so on a course 
parallel with the pier and to be operated a t  a minimum speed. I t  is 
alleged, but there is no evidence to  show, thnt the injury was inflicted 
by a boat departing from \Vomble's pier. There is not the slightest 
suggestion in the evidence that  plaintiff's intestate could not or did 
not see this motorboat. The evidence offered by plaintiff fails to dis- 
close any breach of duty on the part of the defendants \Voinhle to 
plaintiff's intestate. Because of that  failure Womble's motion to  non- 
suit, should have been allowed. 

Plaintiff asserts that McSwain was negligent in numerous respects. 
Docs the evidence which has been introduced support any of these 
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allegations? I t  is alleged that Jessup, captain and master of McSwain's 
Loat, was "of a careless and reckless nature and was not mature and 
was not a fit and suitable person to operate a commercial speed boat on 
IYhite Lake . . ." This allegation was denied. Plaintiff offered no cvi- 
dence to support it. It is alleged that the boat was being operated a t  
a speed greater than was reasonable and prudent. The record is barren 
of any evidence as to the speed of the boat. 

One who operates a boat in waters frequented by bathers or other 
boats is obligated to maintain such lookout as a reasonably prudent 
person would exercise to discover and avoid injury to  others lawfully 
uting the waters. The operator is chargeable with the knowledge which 
such a lookout would disclose. Did Jessup, as master of the boat, fail 
to maintain a proper lookout as plaintiff alleges? The record furnishes 
no answer unless it  be found in the fact that the boy was struck by 
tlie propeller of the boat. The evidence is that the injury was inflicted 
near a barrel-type buoy. Was the bather hidden from view by this 
l~uoy? The fact that  he was struck by the propeller indicates that  he 
was submerged a t  the time of the injury. Did the boy swim under 
water from behind the buoy into the path of the approaching boat? 
One can, on this record, only speculate as to whether a proper lookout 
would have disclosed thc youth in the path of the boat. Without some 
warning to the contrary, the duty of those in charge of a boat to  main- 
tain a lookout is limited to objects on or above the surface of navigable 
waters. 

Plaintiff's intestate, as n citizen of the State, had a right to  bathe in 
\Vhite Lake and enjoy thc recreational facilities provided by the State. 
NcSwain, tlie owner of a motorboat licensed by the Department of 
Conservation and Development, likewise had a right to  operate his 
hoat on thc waters of White Lake and to provide boat rides to  other 
citizens of the State who preferred that form of recreation to  swim- 
ming. Each was chargeable with the duty of acting as a reasonably 
prudent man under misting conditions. The burden rested on the 
plaintiff to  establish fault on the part of defendants proximately caus- 
ing the injury. \Ire think thc language of Brogden, J., is appropriate 
to the picture painted by this record. He said: "This t~st imony creates 
a legal fog of such Ion. risibility as to prevent the watchful and alert 
eye of the law from discovering liability for actionable negligence." 
..ldums 2'.  Enkci Corp., supra; TYhitson v. Frances, 240 N.C. 733, 83 
S.E. 2d 879: Smith v. Oil Corp.. 239 N.C. 360, 79 S.E. 2d 880; Sowers v. 
I\l(lrley. 235 N.C. 607, 70 S.E. 2d 670; Mitchel l  v. Mel ts ,  220 N.C. 793, 
18 S.E. 2d 406; Pack 2). drrman,  220 X.C. 704, 18 S.E. 2d 247. 

The Lotion to  nonsuit made by defendants Jessup and McSwain 
was soundly lodged and should have been allowed. 

The judgment is 
Reversed. 
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WICSOX RANDDATJJ,. 

(Filed 1 9  March, 1958) 

It is  unlawful for the driver of a vehicle along a servient highway 
to fail  to stop and yield the right of way as  required by stop signs (111lp 
erected, but such failure is not contributory negligence per sc, but is 
only evidence upon the issue to be considered ~ r i t h  other fncts adduced 
by the evidence. G.S. 10-158(a). 

S a m e  
The operator of a vehicle along the dominant highway is under no 

duty to anticipate that the operator of a r e h i d r  nlong the servient 
highway will fail to stop a s  required by statute, ant1 in the absence of 
anything which gives or should give him notice to the contrary, he is 
entitled to assume and act upon the assumption, evcw to the last moment, 
that  the operator of the vehicle on the servient l~igllway will stop I J ~ -  
fore entering the intersection. 

Same-- 
The driver of a vehicle along the dominant highway does not I I ~ I - e  

the absolute right of way in the sense that  he is not bound to esercisc 
ordinary care in regard to vehicles traveling along the serrient high\v:~y. 

Automobiles 8 39- 
While physical facts a t  the scene of the accident may tend t o  indi- 

cate excessive speed in proper instances, when plaintiffs rely upon the 
physical facts and other evidence of a circumstantial nature, they must 
establish attendant facts and circumstances which reasonably warrant 
the legitimate inference of r~ctionable negligence from the facts rrtah- 
lished and not such as  ~nercbly raise a conjecture or speculation. 

Automobiles 8 3- 
Negligence is not presumed from the rurre fact of injury. 

Automobiles 5 42g- Evidence held t o  disclose contributory nrgli- 
gence a s  matter  of law on part of motorist entering intersection 
from servient highway. 

The evidence disclosed that defendwlt n a s  traveling along the domi- 
nant  highway and had linowledge that stop signs had been erected 
before the intersection along the servient highway, that he saw the 
car driven by plaintiff's' intestate, on his right, approaching the inter- 
section, and that immediately upon seeing that  car euter the inter- 
section, he applied his Ijrakes, skidded some 14 feet and struck inte- 
tate's car with such force as to 1<11ocli it ngaiiht a tree in the sontlwnst 
corner of the intersection, throwing the securely fastened front seat of 
the car out and throwing intestate some 18 feet to the r ig l~ t  of his cur, 
and pushing defendant's car into intestate's car on its right nli to its 
windshield, etc. Held: Irresliective of any l~egligence on the part of 
defendant, the eridence discloses that intestate could have see11 tlefw- 
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ilant's car approaching and that intestate drove directly into tlw inter- 
section across its path, constituting contributory negligence b~rr ing  re- 
covery its a matter of law. 

7. Antonlobiles @ 4 7 5  

Where the evidence discloses tlmt defendant, traveling along tlw thm- 
inant highway, immediately pnt on his brakes upol~ seeing the cnr t f 
l~laintiffs' intestate enter the intersection from the servient Iiigliway, 
the evidence is insufficient to present the issue of last clear c.llal~cc~, 
since it does not clisclose that defendant, after he saw or bp the c w a r -  
cise of due care should have seen that intestate mns not going to yivltl 
the right of way, then had sufflcient time to hare avoided the c.oll1sio11. 

APPEAL by plaintiffs from P a d ,  J., January Term 1958 of WILSON. 
Civil action to  recover damages for an alleged wrongful death. 
From a judgment of nonsuit entered a t  tlie close of plaintiffs' cri- 

tlcncc, plaintiffs appeal. 

Lucas, Rand ck Rose, iVaotni LC. Morris and Gardner, Connor & Lee 
for Plaintiffs, Appellants. 
Thorp $ Thorp and Brouyhton & Broughton for Defendant, Appellee. 

PARKER, J .  The collision, in which plaintiffs' intestate, a inan 61 
years of age, was killed, occurred about 7:30 a.m. on 27 February 1957 
within thc intersection of Rock Ridge Road and of Bullock Scllool 
Road (also called tlie old Raleigh Road) a t  a place called Stott's 
Crossroads. Rock Ridgz Road is a hard-surfaced highway running 
generally nortll and soutli: the width of the hard-surfaced part  of this 
highway north of the intersection is 19 feet, south of i t  20 feet. Bul- 
lock School Road is a hard-surfaced liigllway running generally north- 
\vest and southrast: the width of the hard-surfaced part  of this high- 
Tvay is 18 feet. There are Highway Stop Signs on Bullock School Road: 
one on this road as i t  intersects Rock Ridge Road from the \vest, and 
one on i t  as it intersects the same road on the east. The Stop Sign on 
the southwesterly side of Bullock School Road facing eastbound traffic 
is approximately 34 feet from the centcr of the interscction of tllcse 
l~igliways. 

Plaintiffs' intestate was driving a 1957 Plyinouth nuto~llohile, pruc- 
tically new, in an easterly direction on Bullock Scl~ool Road, and 
was approaching the intersection a t  Stott's Crossroads a t  tlic time 
the defendant driving a 1954 Plymouth auton~obile on Rock l?idge 
Road in a soutlierly direction was approaching the same intersection. 
Plaintiffs' intestate was alone, and so was the defendant. In  thc col- 
lision plaintiffs' intcbtate was killed. The only living eym-itnew to 
the collision n-as the defendant. 

Plaintiffs introduced in evidence a written statement iiiadc by the 
defendant, the relevant part of which is: "I was en route to  school 
trnvr,lling south on a rural p a ~ e d  road known as the Rock Ridge Road. 
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I was alone. The weather was cloudy, road dry and visibility good. 
The road was of asphalt construction, open country district and speed 
limit 55 miles per hour. As I approached Stott's Crossroads of which 
old Raleigh Road intersects, I saw a vehicle to  my right heading east. 
At this time I cannot say definitely how many feet I was from the 
intersection. The other car was much nearer the intersection a t  this 
time than my car. I am well acquainted with this intersection as I 
travel i t  each day and know that  there is a stop sign on the road the 
other car was travelling before entering intersection. I cannot say if 
the other car stopped or slowed up. It started into the intersection 
and I immediately applied brakes. My vehicle went into a solid skid. 
The front of my car struck the adverse vehicle in its left side. The 
force of impact knocked the other car up against a tree in the south- 
east corner of intersection. My  car came to a stop beside the other 
car entangled it  in its left side. I walked around to  the other car and 
saw a man lying on the ground a few feet from the right side of the 
adverse car. . . . My vehicle was in good mechanical condition, good 
brakes and steering gear." 

Aaron Etheridge, who arrived a t  the scene shortly after the collision, 
testified for plaintiff: "The 1954 Plymouth was pushed into the 1957 
Plymouth between the wheel of the 1957 Plymouth up to  its wind- 
shield, especially on the right-hand side. The 1954 Plymouth was 
pushed into and inside of the 1957 Plymouth up to  the windshield of 
the 1954 Plymouth . . . . The righthand front of the 1957 autonlobile 
was up against this oak tree. The oak tree was slightly mashed into 
the Plymouth, or the fender, rather, and the headlight was pressed 
against the tree and wrapped around the tree." Etheridge saw the dead 
body of plaintiffs' intestate lying 13 feet from the right side of the 
1957 Plymouth. The seat of this car mas between tlie body and the 
car. There was no front seat in the 1957 Plyinoutli when lie looked 
into it. 

The left side of tlie 1957 Plyniouth was torn all to  pieces: it was 
"just bent almost flat." I t s  frame, wliicli is a little heavier than an 
average car because it is a box frame, was bent, and its whole side 
panel, door, steering column, steering wheel, front fender and floor- 
board were pushed in and wrinkled up. The 1957 car had other damage. 
The 1957 Plymouth had a door with a safety catch, which locks the 
door when it  is pushed to. A witness said: "When the door is closed 
on this car you can't open that door unless you move the handle. 
You can't hardly knock it open. . . . The seat shown on the ground 
was a t t a c h ~ d  to the floor of the car. It had some brackets in the floor 
and the seat is attached to the brackets. It has eight steel rivets hold- 
ing the mechanism of this bottom of the seat that  moves the seat up 
and down. This mechanism is ~ttachecl to the brackets in the seat and 
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is held by eight steel rivets . . . . Thcy were broken off." The right- 
hand door of the 1967 Plynlouth was bent by the seat hitting the 
door, when it went out of the car. 

This is the testin~ony of Aaron Etheridge as to the skid marks he 
saw a t  the scene immediately after the collision: "I saw heavy skid 
marks on the Sinls-Rock Ridge Road running from north to  south - 
they were on the right-hand side. I would say that  the easterly skid 
mark was approximately 18 inches from the center line of the Rock 
Ridge-Sims highway. They bore slightly to  the left. I measured the 
heavy skid inarks and they were 44 feet long starting from where i t  
started skidding a t  to the center of the intersection. The straight 
skid marks were 44 fect long and bearing slightly to  the left of the 
straight line on this highway. There were other skid marks there. 
Where the heavy skid marks stopped, some more skid curved right 
on around to this tree. . . . The straight skid marks ended near the 
center of the intersection. I measured the skid marks from the point 
where the straight skid marks stopped to the cars tha t  were a t  the 
tree, and they werc 54 feet long." 

At  a point about 200 feet north of the intersection therc is an em- 
bankment approximately 7.8 feet higher than the intersection and 
approximately 3.8 feet higher than the Rock Ridge Road a t  that  point, 
which embankment diminishes in height to the intersection. There are 
approximately one or two pecan trees pretty close to  the embankment, 
and three, four or five pecan trees there. Between the embankment 
and the highway is a road ditch. On the southwest side of Bullock 
School Road ncar the intcrsection is a tobacco barn, on the southeast 
side of this road as i t  approaches the intersection is a frame store. 

Plaintiffs' second assignnicnt of reror is (to the entry of the judg- 
permit Aaron Etheridge and Floyd Nichols to testify that  the Bul- 
lock School Road ~ccommodated more vehicular traffic than the Rock 
Ridge Road, and that several school busses crossed this intersection 
every school day. 

Plaintiff's second assignment of error is to the entry of the judg- 
ment of involuntary nonsuit a t  the close of their evidence. 

Plaintiffs' evidence shows tha t  facing their intestate, as he drove a 
1957 Plymouth automobile easterly on Bullock School Road, and 
approached the intersection of this highway with Rock Ridge Road, 
n-as a Highway Stop Sign on the southwesterly side of Bullock School 
Road approximately 34 feet from the center of the intersection of 
these two highways. The time was 7:30 a.  m. The weather n-as cloudy, 
road dry and visibility good. 

By the express provisions of G.S. 20-l58(a) it was unlawful for 
plaintiffs' intestate to fail to  stop the automobile he was driving in 
obedience to this Highway Stop Sign, and yield the right of way to  
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defendant's autoinobilc approaching tlie intcrsection on Rock Ridge 
Road, tlie designated main travelled or through highway. This statute 
further provides, "No f'lilure so to  stop, however, shall bc considered 
contributory negligence per se in any action a t  law for injury to  per- 
son or property; but tlie facts relating to sucli failure t o  stop inay be 
considered with the other facts in the case in determining whether 
the plaintiff in sucli action was guilty of contributory negligence." 

This Court said in IIau'es v. Refining Co., 236 N.C. 643, 74 S.E. 2d 
17: "The operator of an automobile, traveling upon a designated main 
traveled or through higliway and approaching an intersecting high- 
way, is under no duty to anticipate tha t  tlie operator of an automo- 
bile approaching on such intersecting highway will fail to  stop as rr- 
quired by tlic statute, and, in the absence of anything which givcs 
or should give notice to  the  contrary, he will be entitled t o  assume 
and to act upon tlie assumption, even to the last moment, tha t  the oper- 
ator of tlw automobile on tlie intersecting highway will act in obedi- 
ence to the statute, and stop before entering such designated highway." 

This Court also said in Blalock v. Hart, 239 N.C. 475, 80 S.E. 2d 
373: "Ho\vcvcr, the driver on a favored highway protected by a sta- 
tutory stop bign (G.S. 20-158) does not have the absolute riglit of way 
in the senbe 11c is not bound to  exercise care toward traffic approacli- 
ing on an intersecting unfavored highway. It is his duty, nothwith- 
btallding his favored position, to  observe ordinary care. . . ." 

I s  the cvidcnce of the plaintiffs, considered most fitvorably in their 
behalf, sufficient to carry the case to the jury tha t  the defendant, who 
wah on tlir cloniinnnt, through highway, failed to  exercise ordinary 
care toward traffic approaching on an intersecting highway, wliicll 
had on it a Higlway Stop Sign? 

As dcfend:tnt approached the intcrsection, he saw an autoniobile, 
\v l i~cl~ plaintiffs' intestate was driving, approaching the intcrsection 
on Bullock Scllool Road from the west headed east. Tliere is no evi- 
dence as to  the speed of the automobile driven by plaintiffs' intestate, 
nor i* there any evidence as to whether tliis automobile stopped or 
slou-cd up before entering tlic intcrsection. When this car entered the! 
intersection, the defendant immediately applied his brakes, and his car 
went into a solid skid. After the collis~on there were heavy skid marks 
44 feet long from where defcndantJs car started skidding to tlie center 
of tlie intersection whcrc the collision 01-curred. Certainly, there is no 
c~videncc tentling to show that defendant failed to keep a reasonably 
careful lookout, and to kccp looking, for as soon as the 1957 Plymouth 
entcrcd the intersection he applied his brakes. The enibankmcnt to de- 
fendan t '~  right and tlie trees on and near tlic cnlbankment did not 
prevent defendant fro111 seeing the approaching 1957 Plymouth. 

S o  rycx i tncsw~ testified as to tlie ~ p c c d  a t  which defendant's auto- 
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mobile was bcing operated. However, plaintiffs contend tha t  the solid 
skid inarks 44 feet long, tllc curving skid inarks 54 feet long from the 
place wliere tlie solid skid marks stopped to where the two automobiles 
stopped, the damage to tlie 1957 Plymouth with the front part  of 
defendant's autoluohile in it up to  the windshield, the ejection of 
plaintiffs' intehtatc and the front scat through the 1957 Plymouth's 
rlght door, w11icl1 liab 9 safety catch, and other physical facts, permit 
n reasonable infcrcncc that defendant was driving a t  a speed greatcr 
than was reasonable and prudent under tlic conditions then cxisting, 
and was not kccping his automobile under reasonable control, and this 
is furtlier true because their excluded e~ idcncc  tends to show that  Bul- 
lock School Road acconnnodated more vehicular traffic than tlic Rock 
Ridge Roiicl, itnd several school busses crossed the intersection every 
scliool day. In  aupport of tlicir contention plaintiffa cite this statrincnt 
from ddco.~! 21. .-lustin and McIntyre v. .lzistin, 235 N.C. 591, 70 S.E. 2d 
837: "Thc inipact and dcbtructive results of the collision itself could 
properly be regarded as  tending to indicate csccbsivc speed. 'There are 
a few physical f a d s  which speak louder than some of the witnesses.' " 

This Court >aid in Whitson c. Frcuzces, 240 N.C. 733, 83 S.E. 2d 879': 
"\I7hen, in a case such as this, tlie plaintiff must rely on the physical 
facts and other cvidenw which is circumstantial in nature, he must 
cstablibh attendant facts and circumstances which reasonably warrant 
the inference that the death of his intestate was proximately caused by 
the actionable negligcnce of tlie defendant." 

Tlie plaintiffs, to carry their case to the jury against the defendant 
on the ground of actionable negligence, must offer evidence sufficient 
to take tlie case out of the realm of conjecture and into tlie field of 
legitimate inference from established facts. Pnrlier v. TVilson, 247 
N.C. 47, 100 S.E. 2d 258. 

"An inference of negligence cannot rest on conjecture or mxiise." 
Sowers v .  diarley, 235 N.C. 607, 70 S.E. 2d 670. 

Negligence is not presumed from the mere fact that  plaintiffs' intes- 
tate was killed in the collision. Robbins v. Cmuaford, 246 N.C. 622, 
99 S.E. 2d 852. 

Therc is no evidence as to what speed defendant's autoinobile iiiust 
have been travelling, when it hit the 1957 Plyn~outli automobile on 
its left side, to go into tlie 1957 Plymoutli automobile up to the wind- 
shield of defendant's automobile, nor as to the strength of the side 
of the 1957 Plymouth automobile to resist the impact of such a blow 
;is it rcccived. Viewing the evidence of plaintiffs, including the exclud- 
cd evidence, in its light most favorable to  them, we find no support 
for any reasonable inference tliat defendant was operating his nuto- 
nlobilc under the circumstances then cxisting at  a speed greater than 
was rcasonnhlc and proper, or tliat lie wns not kccping his autoinohile 
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under reasonable control, or that there was any negligence on his part, 
which was a proximate cause of the collision and resulting death of 
plaintiffs' ~ntestate.  

There is no evidence that plaintiffs' intestate stopped a t  the High- 
way Stop Sign. The sole evidence on this point is the defendant's state- 
ment offered in eviclcnce by plaintiffs: "I cannot say if the other car 
stopped or slowed up." The only reasonable conclusion that  can be 
drawn from tlie evidence is that plaintiffs' intestate, whether he stopped 
a t  the Highway Stop Sign or not, failed to exercise due care to  yield 
the right of way to defendant's automobile approaching the intersec- 
tion on tlie doininant highway, and whicli he could have seen approach- 
ing the intersection if he liad looked to his left - the defendant saw 
him-, but instead negligently drove tlie 1957 Plymouth automobile 
directly into the intersection across tlie path of defendant's approach- 
ing automobile. Irrespective of the defendant's negligence, if any, un- 
questionably tlie negligence of plaintiffs' intestate was a proximate 
cause of tlie collision. Tliis suffices to  bar recovery herein. Edens v. 
Freight Camers ,  247 N.C. 391, 100 S.E. 2d 878; Robbins v. Crawford, 
supra; Badders v. Lassiter, 240 N.C. 413, 82 S.E. 2d 357; Edwards v. 
Vaughn and Mims v. Vaughn, 238 N.C. 89, 76 S.E. 2d 359; Morrisette 
v. Boone Co., 235 N.C. 162, 69 S.E. 2d 239; Matheny v. Motor Lines, 
233 N.C. 673, 65 S.E. 2d 361; Reeves v. Staley, 220 N.C. 573, 18 S.E. 
2d 239. 

The defendant in liis answer pleaded as a defense contributory neg- 
ligence of plaintiffs' intestate. Whereupon, plaintiffs filed n reply plead- 
ing the last clear chance or discovered peril doctrine. Dowdy v. R .  R .  
and Burns v. R .  R., 237 N.C. 519, 75 S.E. 2d 639; Ingram v. Smoky 
Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337. Such doctrine is 
not applicable to  tlie evidence in the instant case. The evidence is in- 
sufficient to support a jury verdict that the defendant, after he saw 
or by the exercise of clue care should have seen that plaintiffs' intestate 
was not going to yield him tlie right of way, then had sufficient time 
to enable him in the exercise of due carc to have stopped his automo- 
bile, or othcrwisc to  have acted, so as to avoid the collision. 

What the Court said in Hoz~ston v. Monroe, 213 N.C. 788, 197 S.E. 
571, is applicable lierc: "In the circumstances thus disclosed by the 
record, we are constrained to llold that the demurrer t o  the evidence 
should h a w  been sustained, if not upon the principal question of 
liability, then upon the ground of contributory negligence." 

The judgment of involuntary nonsuit entered below is 
-4ffirmed. 
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STATE OF NOHTH CAROLISA EX REI. NORTH CAROLINA UTILITIES 
COMXISSION V. NEW HOPE ROAD WATER COMPANY, AND L. L. MC- 
LICAN, d.b.n. J.IcLEAN COMMUNITY WATEJI SYSTEM. 

(Filed 1 9  March, 1 9 5 8 )  

On appml from the Utilitie% Colu~nission the courts hare jurisdiction 
to determine whether the Conlmission had statutory authority to enter- 
tain the proceedings and jurisdiction to enter the order. G.S. 62-26.10. 

8. Utilities Comnission § 2-- Sale of r ight  to tap into private water  main 
for  service by niunicipalit) does not constitute owner a public utility. 

Respondents 'onstructetl a water main from the end of the municipal 
lines to their properties for better use of such properties and also per- 
witted others to tap into tlie lines laterally upon the payment of a 
fee, and the municipality. upon written statement that  the right to tap 
in had been lmrcllased, installtvl meters and furnished water to the 
purchasers direct, respondents owning no laterals between the point 
where the taps were made ill their lines and the residences or other 
buildings served thereby. Held:  Respondents were not selling water to 
a n y  one, a t   an^ time, for compensation or otherwise, and were not public 
utilities within the meaning of G.S. 62-65 (*e) 2, and therefore the Utili- 
ties Co~nmission had no jurisdiction to order respondents to improve 
their facilities so as  to proride an adequate supply of water. 

APPEAL by the Utilities Comnlission from Froneberger, J., a t  Chain- 
bers in Gastonia, North Carolina, 24 October 1957. From GASTON. 

This is an appeal from a judgment rendered by his Honor P. C. 
Froneberger, Resident Judge of the Twenty-Seventh Judicial District, 
reversing an order of the Xorth Carolina Utilities Commission (here- 
inafter called Commission), requiring the respondents to apply to  the 
Commission for a Certificate of Public Convenience and Necessity 
and to enlarge and improve their facilities for furnishing water to 
tlie general public. 

The facts pertinent to this appeal are as follows: 
1. The Now Hope Water Company (hereinafter called New Hope) 

is a corporation formed over thirty years ago by sixteen families re- 
siding on the New Hope Road, southeast of the city limits of Gastonia. 
The corporation was originally formed by these families for the pur- 
pose of constructing a 6-inch water line from the corporate limits of 
the City of Gastonia along the New Hope Road to the North Car- 
olina Orthopedic Hospital. New Hope later built several lateral lines 
extending from its 6-inch line. Shortly after the 6-inch line was in- 
.jtalled, the corporation installed from the end of its 6-inch line, which 
ended a t  what is known as Armstrong Circle, a real estate develop- 
ment located across the New Hope Road from the Orthopedic Hos- 
pital, a 2-inch line to the E. P. Lewis Property, which property lies 
l~rtween the Orthopedic Hoapital and the property referred to here- 
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inafter ns the hfcLean property. New Hope for many years sold taps 
nt $150.00 each; later the tap fee was reduced to $100.00 each. New 
Hope expcndcd approximately $18,000 to $20,000 in constructing its 
lines ant1 h:is had no income except from the sale of taps. It now has 
a surp lu~  of a1)proximately $2,000. 

2. Ahout 2.7 or 30 years ago, R. C. McLean, the father of the re- 
spondent J,. L. JlcLean, trading as McLean Community Water Sys- 
tcni (11orcln:ifter callctl McLean), paid New Hope $,500.00 for the 
1,iglit to cxtcmrl the 2-inch line from the Lewis property t o  his own 
pren~isek. u tli&mcc of approximately one mile. Between the Lewis 
jwopcrty and the cnd of the McLean 2-inch line, there are 32 houses, 
:ill of n-1iic.l Imve tap-ins on the McLean line. With the exception of 
:tbout two I~ouses, which wcrc built before the death of R. C. McLean. 
L. I,. 3LkLcan either built the houses and put the water in them or 
sold tap-in* nlong the line in order that  the people might have water 
~ ~ r v i c e .  McLcan 11as liad no income from his line except from the sale 
of taps for which he ha.; charged $150.00 each. His line cost approxi- 
mately $5,000. 

3. I t  twcn t l ~ c  uniforni practice of New Hope and McLean to 
give the purchaser of a tap a statement or letter to  that  effect, which 
tile purvha>cr used in applying t o  the C ~ t y  of Gastonia for the instal- 
lation of t l ~ c  tap and the meter. The City of Gastonia has made these 
in&llation*, furnished water to the purcl~asers, and collected for it 
monthly. These respondents own no line or laterals between the point 
wlicrc the taps arc made in their respective lincs and the residences or 
other h~~ilcllngs served pursuant thereto. 

4. The evidence in tile hearing before the Utilities Commissioner 
pursuant to  the order to show cause. supports the findings of fact 
of the Co~nrnissioner (1) that  New Hope and McLcan have sold tap- 
ins to all applicants applying therefor; (2) that the water lines of 
these respondents are not sufficient to furnish tllc purchasers of thc 
taps sold bv thein an adequate supply of water; and (3) that  the in- 
adequacy of the pipeline facilities has created a serious health prob- 
lem among these water users. 

Other crucial findings of fact are as follows: 
( a )  That New Hope "is a corporation and owns pipeline facilities 

cxtrntling nlong Ncw Hupc lioad eastwardiy from the City of Gastonia 
to t l ~ c  Pcrry Lewis farm, it distance of approximately two miles, with 
wrtain laterals extending therefrom, for furnishing water to the gcn- 
era1 public for compensation. " " "" 

(b )  McLcan "is now, and has been for niany years, the owner of 
water mains or pipeline facilities extellding along New Hope Road 
ws t  of Gnstonia from the Pcrry Lcwis farm eastwardly for a distance 
of mow than onc niilc. :tnd n Inic ra1 fro111 -aid line southnarclly from 
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New Hope Road along McLcan Avenue, a distance of several liun- 
drcd feet, for furnishing water to the general public for compensation." 

The Commissioner concluded as a matter of law that  both New 
Hope and McLcan are public utilities within the meaning of GS 62- 
65(e) and reco~nniended that they be ordered to  apply t o  the Utilities 
Colnlnission for Certificates of Public Convenience and Necessity as 
rcquired by law, and further recommend that  they "forthwith and 
within 90 days froni tlic date of this order enlarge and improve their 
facilities for furnisliing water to  the general public for compensation 
t o  the extent that such facilities will provide an adequate supply of 
water to meet tlic needs and requirements of the customers receiving 
water from said facilities and will remove any danger or threat to  the 
licdth of the water users from these facilities." 

The Commission entcrcd nn order accordingly. The respondents filed 
exceptions to the pertinent findings of fact, conclusions of law and to 
the order, which were overrulccl, and they appealed to  the Superior 
Court upon siniilar exceptions. 

Judge Froneberger heard this niattm in Chambers on the exceptions 
of the respondents, and ciwh of them. His Honor sustained the excep- 
tions and reversed the order of tlie Con~nlission; and further held that 
the facts found by thc Colnmilssion and excepted to  by the respondents 
do not constitute thcsc respondents public utilities as defined in the 
Statutes of North Carolina, and dismissed the proceeding. The Com- 
inission appeals, assigning error. 

Attorney General Pattoit, -4sst. d t t o m e y  General P. Kent Bums, 
for the State, appellat~t .  

It 'm. H .  Abernnthy, 1ienl.y Whitesides, for defendant McLean, a p -  
pellee. 

Htryh W .  Johilson, for defendant, A-ezc Hope, appellee. 
Dssxr, J. The sole question for decision on this appeal is whether 

or. not the respondents arc public utilities within the meaning of GS 
62-65(e) 2, wliicli reads as follows: "The term 'public utility,' when 
uscd in this article. includes persons and corporations, or their lessees, 
trustees and recei~crs  now or hereafter owning or operating in thia 
State equipment or facilities for: Diverting, developing, pumping, im- 
pounding, distributing or furnishing water to or for the public for 
coinpensation." 

The Commission has no jurisdiction over these respondents unless 
they are public utilities within the meaning of GS 62-65(e) 2. GS 62-27. 
?rloreover, the General Asscmbly has vested in the courts of this Statc 
the power to review proceedings before the Commission and to de- 
termine whether or not the appellants have bcen prejudiced because 
t l ~ c  CommisAon'h findings, inferences,  conclusion^ or decisions are, 
:unong othw things, in c w c + ~  cf the btatutory autho~ity or jurisdic- 
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tion of the Commission, or unsupported by competent, material and 
substantial evidence. GS 62-26.10. 

While it is apparent from the evidence that these respondents liave 
sold taps to all persons applying therefor, they had no choice in the  
matter if they are public utilities. Halifax Paper Co. v .  Sanitary 1)i.s- 
trict, 232 N.C. 421, 61 S.E. 2d 378. 

I n  the last cited case, i t  is said: "A public utility, whether publicly 
or privately owned, 'is under a legal obligation to serve the members 
of the public to whom its use extends, impartially and without unjust 
discrimination * * A public utility must serve alike all ~vlio are  
similarly circumstanced with reference to its system, and favos can- 
not be extended to one which is not offered to  another, nor can a priv- 
ilege given one be refused to anather.' 43 .h1. Jur., 599; 51 C .J.. 7. 
This is in accord with our decisions. Public Service Co. v .  Power Co., 
179 N.C. 18, 101 S.E. 593; Solomon v .  Sewerage Co.. 133 N.C. 11-1. 43 
S.E. 536; Griffin v. Water  Co., 122 N.C. 206, 30 S.E. 319." 

In  73 C..J.S., Public Utilitiesl section 2, page 993, it is said: "It has 
been stated that the true criterion by which to  determine whether a 
plant or system is a public utility is whether or not the public may en- 
joy i t  of right or by permission only (Johnson Ci ty  v. Milligan Utilzty 
District, 38 Tenn. App. 520, 276 S.W. 2d 748; Junction Water  Co. v. 
Rzddle, 108 N.J.Eq. 523, 155 A 887; Richardson v. Railroad Comnzis- 
sion, 191 Cal. 716, 218 P 418; Springfield Gas Co. v .  Springfield, 292 
111. 236, 127 N.E. 739) * * " and an attempt to  declare a company or 
enterprise to be a public utility where i t  is inherently not such, is, 
by virtue of the guaranties of the federal Constitution, void wherever 
it  interferes with private rights of property or contract * * * and the 
question whether or not a particular company or service is a public 
utility is a judicial one which must be determined as such by a court 
of competent jurisdiction." 1Yatato7iwn Co. v .  Erb, 34 Idaho 209. 200 
P 348. 

The case of Austin, et a1 v .  Ci ty  of Louisa (Court of Appeals of 
Kentucky), 264 S.W. 2d 662, was filed for a declaration of rights against 
the City of Louisa, the Louisa Water Commission, and three individ- 
uals, Lonnie Boggs, H. T.  Kerns and Con Limmings. The individuals, 
Boggs, Kerns and Limmings, as well as the plaintiffs, owned hon~es 
on Inez Road, just east of the City of Louisa. Some time in 1949 thc 
appellees, Boggs, Kerns and Lin~mings, built a t  a cost of $1,500 a pri- 
vate water line from their homes to  a water main in the City of Louisa. 

Subsequently, Bobbs and his associates permitted neighbors t o  tap  
onto the line in question, until a t  the time the action was brought ap- 
proximately 22 families in all were using it. Each neighbor who tapped 
onto the line paid the original builders $100.00 and signed a contract 
whereby he or she agreed not to hold the original 1)uilders responslhle 
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for loss of service. I n  addition, each person agreed to share the ex- 
pense of maintenance. The taps and meters were installed by the 
Water Departnient of the City of Louisa. The City of Louisa sold 
water through tlie private line and collected therefor. 
-1 Mlr. Griswold paid the $100.00, signed the contract and construct- 

ed a tap line from tlie original one to his house. He then permitted the 
plaintiff Austin to tap his lateral line and obtain service without pay- 
ing the tap fee of $100.00 or signing the contract required by the 
original builders of the line. The Court said: "Any rights appellants 
may have had to receive water depended necessarily upon the will- 
ingness of Boggs, Kerns and Limmings to permit appellants to  tap 
onto the private line. + " " 

*'Sor do we feel that appellants have any grievances against Boggs, 
Kerns and Limmings which are cognizable a t  law. Clearly, the latter 
persons, are not, as appellnnts contend, operating a public utility so 
as to bring them within the regulatory jurisdiction of the Public Serv- 
ice Commission. Thc fce of $100 and the additional conditions in the 
contract. signed by some twenty or more neighbors who were permit- 
ted to use this limited line, represent a reasonable means of spreading 
the cost of construction and maintenance of the line. Moreover, the 
three men have meters installed in their homes and pay the city for 
the water used by them, just as any user within the city would be re- 
quired to do. I t  is obvious that this is not a case of distribution of 
water 'for compcnsation' by Roggs and associates, KRS 278.010(d). 
as would make the Boggs line a public utility." 

.%ctlon 278.010, Kentucky Revised Statutes, reads as follows: "(3) 
'Utility' means any person, except a water district organized under 
Chapter 74 or a city, who owns, controls, operates or manages any 
facility used or to be used for or in connection with: (d) The divert- 
ing. developing, pumping, impounding, distributing, or furnishing of 
water to  or for the public, for compensation." The legal effect of this 
statute is identical with our own. 

In Overlook Developnzent Co. v .  Public Service Commission, 101 
Pa.Super.Ct. 217, 306 Pa. 43, 158 A 869, it was held that a land com- 
pany which plotted a tract of land owned by it for development pur- 
poses, sold lots and contracted with n water company for a supply 
of water through the inain constructed by the land company a t  its own 
expense and owned by it, did not engage in thc business in supply- 
mg water to the public by reason of the fact that i t  permitted those 
o whom it sold lots and several neighboring owners to connect with 

its main and bc scrved with water through i t  by the water company. 
The Court further held: " " " " The mere fact that  this water main 
lwcame a facility of the water company did not destroy the private 
chnrncter of thc main, nor  render it sul , j (~t  to use by the water com- 
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pany in supplying water to the public generally, or to any portion of 
the public as such. If this be not so, then one cannot construct a water 
main on his own land, connect it with a main of a public service com- 
pany, and receive service through i t  from the company without im- 
pressing it with a public use which would require him to permit any 
other person in the neighborhood who might desire service from the 
company, to connect with his main. * * A public utility may be coin- 
pelled under proper circumstances to extend its facilities to accom- 
modate the public, but the private property of an individual cannot 
be appropriated for that purpose without due process and without 
making or securing con~pensation." See -4nno: Public Utility-Inci- 
dental Service, 18 ALR 764; 93 ALR 248; 132 ALR 1495. Cf. Allen 
v. Railroad Commission, 179 Cal. 68, 175 P 466. 

In  our opinion, the mere fact that these respondents own the respec- 
tive water lines or mains described hcrcinabove, and that such lines 
:ire used by the City of Gastonia for selling water for compensation, 
does not support the findings of fact to  the effect that  the respondents 
are engaged in selling water to the general public for compensation 
within the meaning of GS 62-65(e) 2, and are, therefore, public utili- 
ties. The respondents have not sold water to any one, a t  any time, for 
compensation or otherwise. Moreover, the City of Gastonia can only 
furnish water service through these private lines to  a party who has 
purchased a tap from the owners thereof. The City has no right to 
sell n tap on these lines, neither does i t  have the right to install one 
without permission of the respective owners thereof. Consequcntly, 
we hold that these respondents are not public utilities within the 
incaning of the provisions of the above statute. Hence, the judgment 
of the court belon. is 

-4ffirined. 

WALTER CVRRlS v. ERNEST 1'. WILLIAMS, RICHAHL) A.  WILLIAMS. 
A MINOR, A N D  ERNEST 1,. WILI;IAJIS, C ~ A I ~ D I A N  AD I . W E ~ I  FOR RICHARD 
.2. WJT.LIAMS, A N r ~ o n .  

(Filed 1 9  March, 1 9 5 8 )  

A luotorist is guilty of negligence as a illutter of law if he fails to 
stop in obedience to 11 red traffic light as  required by nmunicipal ortli- 
nnnce, G.S. 20-100, and such llegligence is actionable if i t  proxinlntcly 
muses the death or injury of another. 

2. Negligence jS 10- 
Nonsuit on the ground of contributory negligelice is proper when and 

oiily when the evidence, taken in the light nlost favorable to plaintiff, 
c~stablishes plaintiff's contributory negligence so clearly that no other 
reasonable inference or cont~liisinn may be drawn therefrom. 
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3. Automobiles tj 17- 
The  fac t  t h a t  a nlotorist enters an  intersection facing a green traffic 

control signal does not  relieve hi111 of the  duty to maintain a proper 
looliout, keep his vehicle under reasonable control, and  operate i t  a t  a 
speed and  in such manner a s  not to endanger or be  likely to endanger 
others upon the  highway, but nevertheless, he  may assume and  ac t  upon 
the  assunlption t h a t  motorists facing the red light will observe the  rules 
of the  road and  s top  in obedience to  the  traffic signal. 

4. Same- 
Whether  a motorist entering a n  intersection faced with a green traffic 

control signal is guilty of contributory negligence a s  a mat ter  of law in 
failing to look for  traffic 011 the  intersecting s t ree t  depends upon whether 
such failure was  a p r o s i i n a t ~  cause of the  collision with a c a r  entering 
the  intersection against  the  red traffic light, and nonsuit  for  such failure 
is proper only if h e  could o r  should have seen t h a t  t he  other c a r  would 
not stop in obedience to the red light in time to  have avoided the  col- 
lision. 

5. Automobiles § 42g- Evidence held not to show contributory negli- 
gence as a matter of law on part of motorist in failing to see that 
motorist facing red light would not stop. 

The  evidence tended to sliow tliat plaintiff entered the  intersection 
while the  traffic control signal facing him was  green, and  t h a t  t he  f ront  
of his c a r  s t ruck the  right side of defendant's car ,  which entered the  
intersection f rom plaintiE's left  while the  traffic control signal facing 
him was  red, and t h a t  the  collision occurred approximately iu the  center 
of the  intersection. Held: Soth\vitlistanding evidence tha t  plaintiff inain- 
tained no lookout fo r  traffic along the  intersecting street ,  t he  evidence 
does not war ran t  the  sole conclusion t h a t  defendant was  operating his 
ca r  in such nlanner a s  to pu t  plaintiff on notice tliat defendant would 
not stop in obedience to  the  signal in t ime for  plaintitf' to have avoided 
the  collision had plaintiff loolietl, ant1 therefore t he  evidence does not 
disclose contributory nrgligence a s  a mat ter  of law, but  the  issue was  
properly submitted to the  jury. 

A P F E ~ L  by defendant (Richard A. Williams) from Burgzcyn, E. J., 
December Term, 1957, of XASH. 

Civil action growing out of a collision that occurred Sunday, De- 
cenibcr 9, 1956, between 9:45 and 1O:OO a.m., within the intersection 
of Grace Street and JVcstrrn Avenue, Rocky Mount, N. C., between 
a Clie\rolet car, owned and operated by plaintiff, and a Studebaker 
car, olwrstcd by Ricllard A .  Villiams, now sole defendant herein. 

Pla~ntiff alleged that Richard *4. Killiams was operatmg the Stude- 
baker :tq agcnt for Erncst L. \T'~lliams, originally a defendant herein; 
but the issue rai.d by dcfcntiants' denial of this allegation was 
answcrcd against plaintiff. 

Plaintiff's action was instituted April 29, 1957. Richard A. Wil- 
liams was tllen twenty ycars of age. Originally, he was represented 
herein hy guardian ad l l te in .  He became twenty-one on Xovember 14, 
1957, and tllereupon assumed the defense of the action. 
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The jury found tha t  plaintiff's injuries and damage were caused 
by the negligence of defendant; tha t  plaintiff was not contributorily 
negligent; and that  plaintiff was entitled to recover $10,000.00 for 
personal injuries and $499.00 for damages to his car. 

From judgment, in accordance with the verdict, defendant excepted 
and appealed, assigning errors. 

Valent ine  R. Valentine for  plaintiff, appellee. 
Dupree & Weaver ,  L)az!id R. Cockrttan and Wa l t e r  Lee  Horton,  Jr., 

for defendant ,  appellant. 

BOBBITT, J. No question is raised as to the sufficiency of the evi- 
dence to support the finding that  defendant was guilty of actionable 
negligence; but defendant stresses his contention tha t  the evidence, 
considered in the light most favorable to plaintiff, established tha t  
plaintiff, as a matter of law, was guilty of contributory negligence. 
On this ground, he insists tha t  the court erred in denying his motion 
for judgment of involuntary nonsuit. 

Plaintiff was driving south on Grace Street. Defendant, accompa- 
nied by his wife, was driving west on Western Avenue. Thus, defen- 
dant approached the intersection from plaintiff's left. 

On May 10, 1956, the City of Rocky Mount, a s  authorized by 
GS 20-169, adopted an ordinance providing for the regulation of 
traffic a t  this intersection by automatic traffic control signals. The  
automatic traffic control signal device was installed and in operation 
prior to and a t  the time of the collision. 

Section 2 of the ordinance, in pertinent part, provided: "(c)  When 
a green signal light is shown traffic shall proceed on tha t  street; when 
tlie amber signal light appcara all vehicles which have not yet reach- 
ed tlie street intersection shall stop a t  the intersecting street as  mark- 
ed by the police department. Vehicles which have crossed the street 
line a t  tlie time the amber light appears shall proceed across the in- 
tersection. When a red or amber light is shown no vehicle shall cross 
tlie street line as marked in the street by the police Department. (d)  
When tlie green light is shown vehicles shall immediately proceed 
across the street in the direction indicated by said light." 

The ordinance provided that "it shall be unlawful for any person 
to  disobey such a signal." 

"Since the ordinance is designed to guard the safety of persons 
using the public streets of the municipality, a motorist is negligent 
as a matter of law if he fails to stop in obedience to a red traffic light 
as required by the ordinance, and his negligence in tha t  particular 
is actionable if it proximately causes the death or injury of another." 
C o x  v .  Fretght Lines, 236 K.C. 72, 72 S.E. 2d 25; Troxler v .  Mo tor  Lines, 
240 S . C .  420. 82 P.E. 2d 342. 
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There was no evidence (1) as  to  where, if a t  all, the police had 
marked the line(s) a t  which vehicles should stop, and (2) no evidence 
tha t  either motorist was confronted by an amber light. 

There was plenary evidence to  the effect that,  as plaintiff approached 
and entered the intersection, the signal light was green for traffic on 
Grace Street and red for traffic on Western Avenue. Indeed, defendant 
frankly testified that  he started into the intersection when the signal 
light facing him was red. 

Other features of the factual situation are as follows: 
The collision occurred on a fair, sunshiny morning, in a residential 

district. The intersecting streets, each paved and thirty feet wide, 
were straight, level and dry. There was nothing on the northeast 
corner to obstruct plaintiff's view of westbound traffic on Western 
Avenue or to  obstruct defendant's view of southbound traffic on Grace 
Street. Both drivers, on account of past use thereof, were familiar 
with the intersection. 

The cars collided approximately in the center of the intersection. 
As plaintiff expressed it, "it was pretty much in the main cross where 
I was struck at." Defendant crossed directly in front of plaintiff. The 
impact was between the front of plaintiff's car and the right side 
of defendant's car. After the impact, both drivers lost control. Plain- 
tiff's car went 76 feet, stopping in the yard of the house located on 
the southwest corner. Defendant's car went a total distance of 176 
feet, first striking the south curb of Western Avenue, west of the 
intersection, and thereafter coming to  rest on the north side of West- 
ern Avenue. 

The only evidence as to the speed of the cars was as follows: Plain- 
tiff testified that he "was not going very fast-not over 15 or 20." 
Defendant testified that,  as he approached and entered the intersec- 
tion, he "was going about 20 miles per hour, maybe a little more." 

Plaintiff testified: "I was going south on Grace Street under a 
green light and I observed the broadness of a street ahead view and 
I saw nobody coming anywhere . . ." Also: "I was looking ahead of 
me as I entered that intersection. My  range of vision extended the 
breadth of the street and there was no one in my range of vision a t  
that time." Also: "I had not seen this other car a t  all until I was hit." 

Defendant testified: "I did not see Rlr. Currin's car before this 
collision." 

These excerpts from plaintiff's testimony, elicited on cross-exam- 
ination, are emphasized by defendant: '(At the speed I was going I 
could have stopped my car in ten feet. If I had seen the man coming 
I could have. I did not see him coming. I was looking down the road, 
but my cross-view would have given me some distance." Also: "Q 
You did not look to your left nor your right? A No. I didn't look 
sideways. I was looking forward." 
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Judgment of involuntary nonsuit on the ground of contributory 
negligence should be granted when, and only when, the undisputed 
evidence, taken in the light most favorable to plaintiff, establishes 
plaintiff's contributory negligence so clearly that  no other reasonable 
inference or conclusion may be drawn therefrom. Wright v. Pegram, 
244 N.C. 45, 92 S.E. 2d 416; Dennis v. rllbemarle, 243 N.C. 221, 90 S.E. 
2d 532. 

I n  Wright v. Pegram, supra, Higgins, J . ,  states the rule as estab- 
lished by prior decisions as follows: ". . . a nlotorist facing a green 
light as he approaches and enters an intersection is under the con- 
tinuing obligation to maintain a proper lookout, to  keep his vehicle 
under reasonable control, and to operate it a t  such speed and in such 
manner as not to endanger or be likely to  endanger others upon the 
highway. (Citation) Severtheless, in the absence of anything which 
gives or should give him notice to  the contrary, a nlotorist has the 
right to  assume and to act on the assumption tha t  another motorist 
will observe the rules of the road and stop in obedience to a traffic 
signal." Cox v. Freight Lines, supra; Hyder v. Battery Company, Inc., 
242 N.C. 553, 89 S.E. 2d 124; Troxler v. Motor Lines, supra. 

But  the mere fact that  nlaintiff failed to look to observe traffic 
conditions on Western Avenue east of the intersection is insufficient 
to establish that  plaintiff was contributorily negligent as  a matter 
of law. \JThetlier such feilure to look was a ~rox imate  cause of the 
collision depended upon whether, if he had looked, what he would or 
should have seen was sufficient to put him on notice, a t  a time when 
plaintiff could by the exercise of due care have avoided the collision, 
that  defendant would not stop in obedience to the red light. Defen- 
dant was chargeable with notice of what, he would have seen had he 
exercised due care to keep a proper lookout. Marshburn v. Patterson, 
241 N.C. 441, 85 S.E. 2cl 683; Pmith v. Buie, 243 N.C. 209, 90 S.E. 2d 
514. 

In  I-lytler v. Battery Company, Inc., supra, this Court decided that,  
notwithstanding plaintiff had the green light when he entered the in- 
tersection, the evidence that  defendant's truck was approaching along 
tlie intersecting street a t  40 to 50 miles per hour was sufficient to wnr- 
rant the submission of t t ~  issue of contributory negligence. I n  Wright 
v. Pegram, supra, this Court decided that ,  where plaintiff had the 
green light when he entered the intersertion but defendant was ap- 
proaching along the intersecting street a t  35 to 40 miles per hour, the 
evidence did not establish contributory negligence as a matter of law. 
I n  Troxler v. Notor  Lines, supra, where plaintiff alleged tha t  defen- 
dant Letier entered tlie n~tersection on the green light, the demurrer 
of this defendant was sustained because the complaint alleged no 
facts sufficient to put this defendant on notice tha t  her codefendant 
would not orwy the rcd traffic control signal iacing him on the inter- 
sect~ng street. In ('0.1. U. Proight L i n ~ s ,  supra, the decision was that  
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the issue of contributory negligence was for submission to  the jury 
in accordance with appropriate instructions as indicated therein. The 
factual situation in Ward v. B o d e s ,  228 N.C. 273, 45 S.E. 2d 354, is 
readily distinguishable. 

While Marshburn v. Patterson, supra, involved a failure of defen- 
dant to stop in obedience to n stop sign rather than a red traffic con- 
trol signal, the reasoning underlying decision impels a like result in 
the present case. I n  Murslzburn v. Patterson, supra, the evidence was 
conflicting. There was evidence tha t  the driver on the servient street 
"was going unusually fast . . . was going too fast to  stop . . . The 
speed ~ v a s  from 50 to  60 m.p.h." On the other hand, there was evidence 
that  the car on the servient street was traveling a t  a speed of only 
25 to 30 miles per hour. The operator of the  Xlarshburn vehicle, which 
was proceeding on the dominant street, testified that,  as he approach- 
ed the intersection, he did not look either to the right or to the left. 
This Court held tha t  thc evidence to the effect that  the speed of the 
car traveling on the servient street was only 25 to 30 miles per hour 
raised for jury determination (1)  whether the driver on the dominant 
street Ivas put on notice that the driver on the servient street would 
not obey t!ie stop sign and yield the right of way;  and if so, (2)  whether 
the driver on the dominant street was then a sufficient distance away 
to reduce his speed and avoid the collision. 

Under the evidence here presented, we cannot say that  the only 
reasonable inference or conclusion that  may be drawn therefrom is 
that  defendant was operating his car in such manner as to put plain- 
tiff on notice, a t  a time when plaintiff could by the exercise of due 
care have avoided the collision, that  defendant would not stop in 
obedience to the red light. We conclude tha t  it was proper to submit 
the jssue of contributory negligence to  the jury. 

Other assignments of error brought forward and discussed in appel- 
lant's brief relate to (1) alleged prejudicial questions and comments 
1)y the presiding judge, and (2)  features of the charge. Each of these 
asigninents has been carefully considered, but none discloses error 
deemed sufficiently prejudicial to  warrant a new trial. 

In  connection with the charge, the court erred in defendant's favor 
when he instructed the jury, in substance, that  the failure of a motor- 
ibt to stop in obedience to a red traffic light, as required by the ordi- 
nance. " i q  not negligence per se, or in itself, but is some evidence there- 
of vhich may be considered with other facts in the case in determin- 
mg whether or not he was negligent." It is noted tha t  the provisions 
of GS 20-l%(a) relate to a failure to stop in obedience to a stop 
sign. ,4s indicated above, the violation of a valid ordinance requiring 
a motorlit to stop in obedience to a red traffic control signal is negli- 
gence per se. 

No error. 
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BLANCHE IVEY LUCAS v. CLIFFORD LESLIE WHITE AND WIFE, MARION 
D. WHITE;  LAWRENCE A. FREEMAN A X D  JESSE 11. DUNSCOMB. 

(Filed 1 9  March, 1 9 5 8 )  

1. Pleadings § 24:  Trial 8 231- 

Plaintiff must make out his cause according to the allegations of the 
complaint, and a fatal variance between the allegation and proof com- 
pels nonsuit. 

2. Automobbies § 1 5 -  

-4 motorist driving on his right side of the highway may assume that 
vehicles approaching from the opposite direction will observe the rules 
of the road and remain on their right side of the center line, and while 
the right to rely upon such assumption is not absolute. i t  does obtain 
unless there is something to put him on notice that  the driver of an 
approaching car is in a helpless condition or for some cause will not r e  
main on his right side of the highway. 

3. Automobiles 5 41c- Allegations and evidence held not  to  disclose 
anything t o  put driver on notice tha t  approaching car  wonld not re- 
main on  i ts  side of the  highway. 

Plaintiff's allegation and evidence were to the effect that  she was 
riding a s  a passenger in a car driven by the appealing defendant on its 
right side of the highway, and that  a car approaching from the opposite 
direction suddenly swerved to its left over the center of the highway 
and collided with the car in which plaintiff was riding. There was evi- 
dence that the approaching car had been wobbling from one side of the 
highway to the other prior to the collision, but plaintiff's allegations were 
to the effect that i t  had proceeded in an unswerving line in i ts  lane 
of trarel until halted by the collision. Held: Disregarding the evi- 
dence a t  variance with the allegations, there was no evidence of any- 
thing to put the defendant on notice that  the driver of the other car 
would not observe the rules of the road until it was too late for defen- 
dant to have avoided the collision, and nonsuit was proper. 

4. .4utomobiles 5 40: Evidence 9 42a- 

A statement by defendant driver to plaintiff upon his visit to her in 
the hospital after the accident that "he felt like it  was partly his fault," 
is l ield a legal conclusion, determinable alone by the facts. 

APPEAL by plaintiff from Moore (Clifton I,.) J., a t  September 1957 
Term, of NEW HANOVER. 

Civil action to recover for personal injuries sustained by plaintiff 
2s result of alleged actionable negligence of defendaat Jesse H. Duns- 
comb,--who is the only defendant in court. 

The record of case on appeal discloses without controversy tha t  
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a collision occurred about 2:16 A.M., on September 4, 1955, between 
an  automobile operated by defendant Dunscomb, in which plaintiff 
was riding, and traveling south along S. Front Street, in the city of 
Wilmington, North Carolina, and an automobile operated by one 
Freeman, alleged to be an agent of defendants White, hereinafter re- 
ferred to  mainly as the White car or vehicle, and occasionally as the 
Freeman car or vehicle, traveling north along said S. Front Street. 

Upon trial in Superior Court plaintiff, Blanche Ivey Lucas, testified 
in pertinent part as follows: " * * * Jesse Dunscomb * * had a blue 
Oldsmobile convertible * * * We were driving south on South Front 
Street, and I looked up and saw this car wobbling meeting us, as I 
saw the lights. It was raining some but not as much as it  had been, 
and the street was wet from the rain. The vehicle approaching us was 
going north and the lights were wobbling, or weaving. I noticed it  
wobbling or weaving by the lights * * * The approaching vehicle was 
about 275 feet from our car when I first noticed it  wobbling. I was 
sitting on the front seat of our car. When I noticed that, I moved up 
on the edge of the seat so I could see it  clearly, and as i t  got closer, 
about 100 feet closer, I looked a t  Jesse and said 'Look out'. When 
the approaching car was 100 feet from us i t  was wobbling across the 
line, and I saw he would hit us if something was not done. I turned 
to Jesse and said 'Look out, Jesse', and I turned around and by the 
time I turned around my head went in the windshield. I was looking 
a t  Dunscomb when I told him to look out, and he did not respond 
or answer. He was looking straight ahead * * * he did not put on 
his brakes. The brakes were not applied a t  all on his car before the 
collision. He did not turn his vehicle to  the right to  avoid striking 
this other car coming down on his side of the road; if he had, he 
would have had plenty of room to get off on the shoulder. He  was driv- 
ing right close t o  the white line. There were no cars parked on the 
right-hand side of the road along there. There were no obstructions 
up ahead that  would prevent Mr. Dunscomb from seeing the other 
vehicle approaching. I saw it  clearly. Mr. Dunscomb did not blow 
his horn a t  any time. There were no cars coming on our right-hand 
side of the road right opposite us. He did not turn to  either direction 
to  avoid a collision. 

"Our car was going about 30 miles an hour. He  did not slacken 
speed. In my opinion, the approaching car was going about 45 miles 
an hour. When the two cars collided my head went in the windshield 
and it  knocked me backwards and my head was cut open * * * I was 
carried to  the hospital. 

"Mk. Dunscomb, the defendant, visited me about 10 o'clock the 
Sunday morning after the accident. I was in my room in the hospital. 
Mr. Dunscomb told me he was sorry it  had to happen, and he almost 
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Lncas v. WHITE. 

rather it was liim than me, and tha t  he felt like i t  was partly his 
fault. M y  brother was in the room * " * and he heard the conversa- 
tion between us." 

Then on cross-examination plaintiff continued: "I alleged, 'Despite 
the  fact tha t  he saw or by the exercise of due care and diligence 
should have seen the approach of the said Dunscomb vehicle on the 
said wet street, that  operator of said White vehicle continued to drive 
said White vehicle northwardly a t  an unabated speed of 35 miles per 
hour or more.' In  article 22 of this amended complaint, I allege as 
follows: 'Until its forward progress was halted or changed by colli- 
sion with the said Dunscomb vehicle the said Whi te  vehicle proceeded 
northwardly at  a n  unabated speed i n  an z~nswerving line of travel 
i n  the said southbound traffic lane of  the said highway.' (Emphasis 
supplied) Tha t  is my signature to the original complaint * * * That  is 
my signature on the amended complaint. We were in the southbound 
traffic lane on the right side of the road, and they crossed over the 
white line. When I first saw the White vehicle * * * it was wobbling. 
When it turned into our lane it was not running in a straight line. 
I n  the complaint I swore i t  was traveling in a straight line or it 
would have hit us directly in front; it had to come in some to get us. 

"I do not know how many feet a car will travel in a second when 
it is running 35 miles per hour. i n  my direct examination, I said it 
was running around 45, I guess. He  started across the white line into 
our line when he was about 100 feet away. I said Mr. Dunscomb's 
car was going around 30 miles an hour. He  was in a 35 mile travel 
zone. I did not see anything on the left as these cars were meeting 
to prevent that  approaching car from turning back into his nortli- 
bound lane if lie had wanted to. There was no car traveling on our 
lcft side, or right side, a t  that  time. We had passed the intersection 
of Alabama Street. I don't remember a place marked off for cars to  
pass on the west side of the street. I don't remember a house thcre 
with n concrete wall or coping by the edge of the street. I liad known 
Pgt. Dunscornb for a year and liad been going with liim for some 
t m e .  After tlie wreck me did not go together very long." 

C. E. Mason, of police department of city of Wilmington, as wit- 
ness for plaintiff, testified in pertinent part:  " * * * On the night in 
question I was called to South Front Street where an accident had 
ta lxn  place * * * Mrs. Lucas was still 111 Dunscomb's car when we 
got thcre " * * The Dunscomb car was within his right lane on the 
road that  night. I would say i t  was a foot and a half or two feet from 
the white line. The other vehicle was a11 in the south-going lane ex- 
cept po~sihly the right rear wheel, which was on the line * " * There 
is a lane for parked cars on each side of the road. W711en I arrived a t  
the scene " * * I do not recall there being any parked cars on the 
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,right-hand side of the road. " " * The accident happened north of 
the intersection of Alabama Avenue." 

And this witness testified that  " * * * the White car was in con- 
tact with the Dunscomb car on the left of the Dunscomb car and 
more to the left of the White car then to  the right of it." 

Defendant Dunscomb, reserving exception to  denial of his motion 
for judgment as of nonsuit, entered when plaintiff first rested her 
case, as witness for himself, testified: "* * * The night of September 
4, 1955, I was driving south on South Front Street, and it was rain- 
ing, and this other automobile was traveling north on South Front 
Street in a norinal manner. I t  was going straight down the north side 
of the road. I was on the right side of the road. The other car was 
traveling t o  my left. I was driving and this other automobile within 
a few feet suddenly swerved into my lane of traffic * * * there was 
no time for me to do anything. I noticed i t  was in my lane of traffic 
and a t  the same time the accident happened, I was in the process of 
putting on my brakes when the accident happened. I attempted to  
turn to the right at  the same time. Mrs. Lucas was riding in the car 
with me. The left front end of the oncoming car struck the left front 
of my automobile. I was traveling about 30 miles an  hour. My lights 
were burning and visible. I went to  see Mrs. Lucas in the hospital, 
but do not recall making a statement to her tha t  I felt i t  was partly 
my fault. Mrs. Lucas did not claim to me tha t  i t  was my fault * *." 

Then on cross-examination, defendant Dunscomb continued: "I can't 
say the exact distance the Freeman car was from my car the time I 
first saw it, possibly 400 or 500 feet, maybe more. I observed nothing 
unusual about its approach. I had i t  in my view all the time. There 
was nothing whatever peculiar or unusual about its approach until i t  
suddenly swerved into my lane of traffic. It swerved into my car. 
(Witness then read paragraph 22 of the answer, admitting the alle- 
gations of paragraph 22 cf the complaint). Then continuing, the wit- 
ness said: "It (the oncoming car) didn't wobble. It was not running 
straight down the southbound lane * * * I t  turned suddenly into the 
eouthbound lane of traffic when i t  was approximately 100 feet away. 
From that  point i t  proceeded in an unswerving line directly down the 
southbound lane. At the time I knew there was going to be an  acci- 
dent, I attempted to  turn and put on brakes, but a t  tha t  time the 
accident happened." 

And, continuing, the witness further stated: "I recall htrs.  Lucas 
saying 'Look out, Jesse', she had no sooner got the words said than 
the collision happened. We noticed i t  in my lane a t  the  same time 
she said, 'Look out, Jesse.' I don't recall making any statement to  
her, or in her presence, or in the presence of her brother, of i t  being 
partly my fault. There was no way for the accident to  be my fault 
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* I deny making such statement * * " My automobile must have 
been a couple of feet to  the right of the white line a t  the time of the 
collision * * as close as I can remember the White vehicle was en- 
tirely on my lane a t  the point of the collision * * *." 

Defendant then offered without objection paragraphs (or articles) 
20, 21, 22, 23, 25, 28, and 19 of the amended complaint. 

At  the close of all the evidence motion of answering defendant for 
judgment as of nonsuit was allowed, and from judgment entered in 
accordance therewith plaintiff appeals to Supreme Court, and assigns 
error. 

Lonnie B. Williams, Otto K. Pridgen, 11, Clayton C. Holmes for 
Plaintiff Appellant. 

Isaac C. Wright for Defendant Appellee 

WINBORNE, C. J.: Appellant states this as the question involved 
on this appeal: "Is nonsuit proper where evidence tends to  show that  
defendant observed or should have observed an approaching vehicle 
weaving across the road and in the left-hand lane and made no effort 
to  avoid the collision although he could have done so?" In  the light 
of the allegations of the complaint, paragraph 22, the answer is Yes. 

Plaintiff must make out her case according to her allegations, that  
is, secundum allegata. The court cannot take notice of any proof un- 
less there is a corresponding allegation. And where there is a material 
variance between the allegation and proof, such defect may be taken 
advantage of by motion for judgment as of nonsuit. Brady v. Beverage 
Co., 242 N.C. 32, 86 S.E. 2d 901, citing Whichard v. Lipe, 221 N.C. 53, 
19 S.E. 2d 14. Wilkins v. Finance Co., 237 N.C. 396, 75 S.E. 2d 118; 
Lyda v. Marion, 239 N.C. 265, 79 S.E. 2d 726; Andrevs v. Bruton, 
242 N.C. 93,86 S.E. 2d 786, znd numerous other cases cited therein and 
annotated thereon. 

Applying this principle to  the evidence shown in the record, and 
eliminating the evidence a t  variance with the allegation, there is no 
evidence of negligence by defendant as a proximate cause of the in- 
jury of which complaint is made. 

In this connection it is provided by statute, G.S. 20-148, that  "driv- 
ers of vehicles proceeding in opposite directions shall pass each other 
to the right, each giving to  the other a t  least one-half of the main 
traveled portion of the roadway as nearly as possible." Hoke v. Grey- 
hound Corp., 226 N.C. 692, 40 S.E. 2d 345. 

The plaintiff's allegation and evidence tends to show that defend- 
ant was driving on his right side of the highway, a t  a lawful and 
moderate rate of speed, thirty miles per hour in a thirty-five mile 
zone, had the car under control, and, :is in Jlorgcln v. Saztnders, 236 
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K.C. 162, 72 S.E. 2d 411, after his car was struck by hhe White car, 
it still remained on the right side of the highway near the center line. 

Indeed, this Court has declared in many cases "that the driver of 
an automobile who is himself observing the law (GS 20-148) in meet- 
ing and passing an automobile proceeding in the opposite direction 
has the right ordinarily to assume that  the driver of the approaching 
automobile will also observe the rule and avoid a collision." So wrote 
Devin, C. J., in Morgan v. Saunders, supra, citing Shirley v. Ayers, 
201 N.C. 51, 158 S.E. 840; James v. Coach Co., 207 N.C. 742, 178 S.E. 
607; Hancock v. Wilson, 211 N.C. 129, 189 S.E. 631; Guthrie v. Gock- 
ing, 214 N.C. 513, 199 S.E. 707; Brown v. Products Co., Inc., 222 N.C. 
626, 24 S.E. 2d 334; Hoke v. Greyhound Corp., 227 N.C. 412, 42 S.E. 
2d 593. 

While the right of a motorist to assume that a driver of a vehicle 
coming from the opposite direction will obey the law and yield one- 
half the highway, or turn out in time to avoid collision, and to act 
on such assumption in determining the manner of using the road is 
not absolute, there is nothing in the record on this appeal to  show, 
or to put defendant on notice, that  the driver of the White car was 
in a helpless condition or from any cause unable to  turn his automobile 
to the right of the center of the road in passing the Dunscomb car. 

Lastly, in respect to the alleged remark made by defendant to  plain- 
tiff, a t  the hospital, which he denies, "that he felt like it  was partly 
his fault," we find it said in Austin v. Overton, 222 N.C. 89, 21 S.E. 
2d 887, opinion by Stacy, C. J., speaking of a similar remark in that 
case, "Even so, the conclusion is a legal one, determinable alone by 
the facts." 

I n  accordance therewith the statement if so made by defendant 
to  plaintiff in hospital in the instant case is not sufficient, standing 
alone, to make out a case for the jury. 

Hence the judgment ns of nonsuit is 
Affirmed. 

J.  W. BRYANT, JR. v. ATLANTIC COAST LINE RAILROAD COMPANY 
( 0 ~ 1 ~ 1 S . 4 ~  DEFEXDAST),  A S D  WHITE CONSTRUCTION COMPANY (AD- 

DITIOKAL DEFESDAST) . 
(Filed 19 March, 1958)  

Master and Servant g m a :  Torts g 6- 

An employee injured while engaged in his duties in interstate com- 
merce cannot sue the railroad employer and a third person tort feasor 
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in the same action, nor may the railroad employer file a cross-action 
against such third person tort feasor upon allegations of indemnity and 
primary and secondary liability, since there is no common legal right in 
the action under the Federal Employers' Liability Act and the right of 
action against the third person tort feasor. 

APPEAL by plaintiff and by defendant, Atlantic Coast Line Railroad 
Company from Fountain, S. J., a t  March 1957 Civil Term of EDGE- 
COMBE. 

Civil action to  recover for personal injuries. 
The original action was begun 19 May,  1956, against defendant, 

Atlantic Coast Line Railroad Company only, under the Federal Em- 
ployers' Liability Act to recover damages for personal injuries as  
proximate result of negligence. On 16 June, 1956, plaintiff was allowed 
to  file an amendment to his complaint so as to bring in as additional 
defendant White Construction Company, for whom summons was is- 
sued and served. 

The plaintiff amended complaint by striking all of it, and inserting 
in lieu thereof an entire complaint, of which these are pertinent alle- 
gations: 

"5. That  as plaintiff is informed and believes, a t  said time and 
prior thereto, the defendant, Atlantic Coast Line Railroad Company, 
was an interstate railroad, engaged in interstate commerce, and using 
its said property and equipment in interstate commerce subject to the 
requirements of the Federal Employers' Liability Act. 

"6. Tha t  on the day in question the weather was somewhat cloudy 
and a light misty rain had been falling for some time prior to the 
time tha t  the plaintiff was engaged in switching defendant Atlantic 
Coast Line Railroad Company's train cars onto the side track be- 
longing to  White Construction Company. 

"7. That  after the plaintiff had switched out and placed certain cars 
belonging to  the defendant railroad onto the side track belonging to  
White Construction Company and placed a hand brake on the rear car 
left on the White Construction Company track as required by the de- 
fendant railroad, the plaintiff started down the side ladder of the de- 
fendant Atlantic Coast Line Railroad Company's train car and the 
plaintiff's foot was on the second or t l~ i rd  grab iron from the bottom 
when the plaintiff's foot slipped because of some foreign oily, slick sub- 
stance negligently permitted to be on said grab irons. 

"8. Tha t  the defendant, Atlantic Coast Line Railroad Con~pany,  
and the White Construction Company owed the plaintiff the duty to 
keep the right of way for the side track free of all commodities, rub- 
bish, trash, or other objects which might prove a danger to those en- 
gaged in railroad operations on said side track, and the TT7hite Con- 
struction Company was negligent in leaving near said side track a 
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car mover, said car mover being a type of pinch or crowbar with a 
Fulcrum built on the end of i t  and used by said White Construction 
C o q s n y  t o  pinch cars along the track to the point desired. 
"9. T h t  14s n result of tlie negligence of the defendant railroad in 

allowing said foreign oily, siick substance to be on the grab irons, 
making i t  hazardous and unsafe for tile plaintiff to go about his em- 
ployment, :he plaintiff's foot slipped and caused him to lose his hand- 
hold which caused the plaintiff to fall from tlie defendant railroad's 
train car and when plaintiff fell to the ground, the plaintiff's right 
foot struck a car mover which had been negligently left too near the 
side track belonging to White Construction Company by the said 
White Construction Company or its agents or employees, where it 
was dangerous and constituted a hazard to defcndant railroad's em- 
ployees who were switching defendant railroad's train cars, causing 
the plaintiff's right foot to turn over when i t  struck the said car mover. 

"10. That as a direct and proxiinate result of the negligence of the 
defendant, -4tlantic Coast Link Railroad Conipany, and White Con- 
struction Con~pany in nct providing the plaintiff with safe equipment 
and a clear area to work the plaintiff was severely and permanently 
injured in x manner to  be hereinafter described." 

Defendant Railroad Company, answering the complaint, denied the 
material allegations of negligence, and pleaded as a cross-action against 
defendant White an alleged ''side track" or indemnity contract, as 
f 0llo\vs : 

"AND FOR A FURTHER ANSITTER AND DEFENSE and by 
way of CROSS-ACTIOE' against White Construction Company, this 
defendant says: 

"1, On July 14, 1953, said corporation entered into a sidetrack 
Agreement with this defendant, the original of which will be present- 
ed when the same becomes necessary during the trial of this case; but 
paragraph 8 (e) of said agreement is as follows: 'The Industry agrees 
to  keep the right of way for said sidetrack free of all cornmodities, 
rubbish, trash or other objects which may prove a danger to those 
engaged in the operation of said railroad; and will indemnify the rail- 
road from all claims and demands which may be made against it by 
reason of any loss, damage or injury growing out of, or caused by 
the failure of the industry to  keep the right of way for said sidetrack 
free from obstructions and objects as aforesaid.' 

"2. Tf'hite Constrution Company violated the terms of the aforesaid 
agreement in that  it failed to keep the right of way of its sidetrack 
free of objects which may prove a danger to those engaged in rail- 
road operations on said track; but, to  the contrary, left its car mover 
so close to the track tha t  it constituted a hazard to those so engaged; 
and, as a result thereof, plaintiff received such injuries as he did re- 
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ceive. A car mover is a type of pinch or crowbar with a fulcrum built 
onto the end of it and is used to  pinch cars along the track to  the 
point the White Construction Company wished them to be placed. 

"3. Under the terms of the aforesaid agreement the White Construc- 
tion Company undertook to indemnify this defendant against loss 
arising out of said company's failure to keep said car mover in a safe 
place. So that, if plaintiff is entitled to  recover of this defendant, the 
liability of this defendant would be secondary to the liability of the 
White Construction Company." 

Defendant White demurred to the complaint of plaintiff, and also 
to  the cross-action of defendant Railrcad Company. Upon hearing on 
these demurrers the presiding judge (1) overruled the demurrer of de- 
fendant White to  the con~plaint of plaintiff, and allowed said defen- 
dant time to answer or otherwise plead; and (2) sustained the demur- 
rer to  the cross-action of defendant Railroad Company-adding, "but 
this judgment shall not be prejudicial to the rights of the defendant 
Atlantic Coast Line Railroad Company under its alleged agreement 
with the defendant White Construction Company so far as future 
proceedings may be concerned." 

To this judgment, the record shows "Atlantic Coast Line Railroad 
Company, and the \lThite Construction Company excepted," and that  
"This is plaintiff Bryant's Exception No. 1. This is defendant ACL'a 
Exception No. 1." 

Defendant White then answered the complaint, denying any negli- 
gence on its part, and setting up as further answer and defense, and 
as a plea in bar of the plaintiff's alleged cause of action lack of juris- 
diction to bring the answering defendant into an action under Federal 
Employers' Liability Act, intervening negligence of Railroad Com- 
pany, and contributory negligence of plaintiff. 

Defendant White for a fourth answer and defense, and as a cross- 
action in favor of White Construction Company against its co-de- 
fendant, Atlantic Coast Line Railroad Company, averred primary- 
secondary liability, and asked that appropriate issue be submitted to  
that  effect. 

Defendant Railroad Company then answered the cross-action, set- 
ting out substantially the same allegations as in its original cross- 
action against defendant White. White replied to this answer of Rail- 
road Company, pleading as res judicata the matter set up in defend- 
ant Railroad Company's answer a t  March Term 1957, when judg- 
ment was rendered on White's demurrer. 

The cause coming on for hearing, upon the plea in bar of defendant 
White Construction Company to plaintiff's alleged cause of action, 
and the court being of opinion that the plea in bar should be allowed, 
so adjudged and dismissed thz action as to  defendant White Construc- 
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tion Company. T o  this judgment plaintiff and defendant Railroad 
Company excepted, (Exception No. 2 as to  each), and appeal to  Su- 
preme Court assigning error. 

Fountain, Fountain, Bridgers &. Horton for Plaintiff Appellant 
Ms. V .  Barnhill, Jr., Leggett & Taylor, F .  S. Spruill for A C L  RR 

Company, Appellant. 
Whi te  and Aycock for Defendant Appellee, Whi te  Construction Com- 

pany e 

WINBORNE, C. J.: I n  the light of contentions set fourth in joint 
brief of appellants, plaintiff and defendant Atlantic Coast Line Rail- 
road Company, the determinative question raised on this appeal seems 
to  be whether this Court should now reverse its decision rendered in 
1944 in the case of Wilson v. Massagee, 224 K.C. 705, 32 S.E. 2d 335. 
As to  this, i t  is interesting to note that  a t  tha t  time and in tha t  case 
another railroad was taking opposite position to  tha t  now taken in 
present case. But  be tha t  as i t  may, while we have here a personal 
injury action, and there a wrongful death case,-and while here plain- 
tiff, having brought his action under Federal Employers' Liability Act 
against the defendant Railroad Company, and now seeks in same 
action to  recover of White Construction Company under common law, 
the principle applied in Wilson v. Massagee, supra, is the same, and 
this Court adheres to its decision there. 

I n  tha t  case, supra, this Court said: " * * * as against the original 
defendant, the right of plaintiff to  sue for the alleged wrongful death 
of her intestate arose only by virtue of the statute, G.S. 28-173 * * * 
The right of action given under this statute, G.S. 28-173, did not exist 
a t  common law, and rests entirely on the statute * * * 

"On the other hand, as against the Southern Railway Company the 
right of plaintiff to sue for the alleged wrongful death of her intestate, 
who a t  the time of his injury and death was employed in the inter- 
state operations of the Railway Company, arose exclusively under and 
by virtue of the Federal Employers' Liability Act, 45 USCA, sections 
51-59 * * * 

"While before this Federal Employers' Liability Act was passed 
by Congress, the liability of common carriers by railroad engaged in 
interstate commerce for injuries to, or death of their employees while 
engaged in such comnierce was governed by the laws of the several 
states, the Act took possession of the field of liability in such cases and 
superseded all State laws upon the subject (citing cases). 

"Thus the  right of plaintiff to sue the original defendants for damages 
for the death of her intestate arose upon an entirely separate and dis- 
tinct statute from tha t  under which he1 right to sue the railway com- 
pany arose. The plaintiff has no right, under the Federal Employers' 
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Liability Act, to sue and maintain an action against the original de- 
fendants. Nor does she have any right, under the State statute giving 
right of action for wrongful death, to suc and maintain an action against 
the railway company. Hence, plaintiff did not have a common legal 
right of action against the original defendants and the railway com- 
pany." 

It is noted tha t  the court reserved to defendant Railroad Company 
rights under its alleged agreement with White Construction Company 
"so far as  future proceedings may be concerned." 

For reasons stated the judgment from which appeal is taken is 
Affirmed. 

ROBERT P. CALD\TFXL A S D  WIFE, DOROTHY G. CALDWELL. AR-D omEns 
ON 11LIIALI; OF THE.\ISISI,\.ES A S D  ALL O1'IIT:It PARTIES O l V S I . U G  LOTS ~ O S .  1 
T I I R O I G I I  I;), 1XCI.CSIYE. O F  TI IE  HAHIIIE'I HASSA ESTATE: LANDS A S  S H O W N  

O S  PIAT O F  S'A\IK RECORDEL) JS 1 ' 1 . ~ ~  BOOK 3 AT I'ADE 116 I N  THE OFFICE O F  

THE REGISTER OF DEEDS FOR GASTON COUNTY, WHO NAY COME IN AND BE 

araoti PAIiTIES PI.AlSTIFF, D. AxXIE B E I I ~ A E  BRADFORD AKD I lER HUS- 
I I A S D ,  WITLIAJI 0. BRADFORD. 

(Filed 19 March, 1958) 

1. Appeal and Error 5 22- 
A sole esception tu the judgment and assignment of error that the 

court erred in signing the judgment and in his conclusions and findings 
of fact for that they were against the weight of, and not sustained by, 
the evidence, is a broadside assignment of error unsupported by escep- 
tion, which dow not present for  review the competency or suflicierlcy of 
the evidence upon which the findings a re  based. 

2. Deeds § 16b- 
Where the owners of contiguous lots sign an agreement making the 

lots subject to residential restrictions, and thereafter, because of the 
change in character of the neighborhood, the owners of 8.5 per cent of 
the properts subject to the restrictions esccute a release from and 
revocation of such restrictions, a court of equity may refuse to enjoin 
the riolation of the residential restric8tions on the ground that the en- 
forcenlent of the restrictions would btl unjust aud inequitable. 

APPEAL by plaintiffs from Crissman, J., August Civil Term, 1957, 
of GASTON. 

Plaintiffs seek to enjoin defendants from using certain of their prop- 
erty for business purposes in violation of an alleged valid and enforce- 
able restrictive covenant. 

A jury trial was waived; and the parties agreed "that the Court 
hear this matter, find the facts and render judgment thereon." 



N. C.] SPRING TERM,  1958. 49 

The hearing was "upon the complaint and the answer . . . , asked 
t o  be taken as and deemed to be affidavits by the respective parties, 
together with the exhibits attached . . ., and upon the agreed statement 
of facts." 

The court's findings of fact include the following: 
"3. Tha t  the character of the community in which the lots in con- 

troversy are located had undergone a change in tha t  Wilkinson Boule- 
vard has become a business area instead of a residential area. 

''4. . . . that ninety (90%) per cent of the owners of more than 
eighty-five (85%) per cent of the property which was allegedly re- 
stricted, released, waiv?d, and revoked said restrictions by signing 
tha t  agreement (defendants' Exhibit A )  . . . and tha t  said agreement 
. . . constituted a cancellation by agreement of said owners. 

11-  o. . . . that  there are now and have been a t  all times since the plain- 
tiffs acquired Lots Nos. 2 and 3 . . ., 3 tourist homes in the lots re- 
ferred to . . .; tha t  one tourist home has cabins adjacent thereto and 
used in connection therewith and that said tourist homes have been 
openly operated and that  the plaintiffs have acquiesced in the operation 
of snid tourist homes for years prior to the institution of this action; 
and that said tourist homes constitute businesses and were in viola- 
tion of said restrictive covenants. 

"6. That  the restrictions contained in the plaintiffs' E X H I B I T  A 
are not beneficial to  the property described in the Complaint, but, on 
the contrary, are detrimental and injurious due to  the fact tha t  said 
property is much more valuable as business property than i t  is as resi- 
dential property. 

"7. . . . tha t  said property has been designated as 'neighborhood 
trading' zone under the 'Zoning Ordinance for the City of Gastonia' 
a s  adopted on the 24th day of October, 1950. 

"8. . . . tha t  i t  would be unjust and inequitable to require the en- 
forcement of the purported restrictions for that  the lots of the defen- 
dants are valuable as business property, and that  its value as business 
property is much greater than its value as residential property." 

The agreed statement and the exhibits disclose, inter alia, the facts 
set out below, which are stated to  explain the significance of the court's 
said findings. 

Plaintiffs own Lots 2 and 3, and defendants own Lots 14 and 15, as 
shown on recorded map (dated August 24, 1929) of the Harriet Hanna 
Estate property. 

The map, although referred to repeatedly, was not included in the 
record on appeal. Presunlably, Lots 1-15, inclusive, as shown thereon, 
front on Highway 29 (Wilkinson Boulevard) and consist of contiguous 
lots numbered consecutively, e.g., Lot 1 adjoins Lot 2, Lot 2 adjoins 
Lot 3, etc. 
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"There are more than 25 numbered, and several unnumbered, lots" 
shown on said map; but the record does not indicate the location of 
the numbered lots (other than Lots 1-15, inclusive), nor does it indi- 
cate the location of the unnumbered lots. 

Plaintiffs rely upon their Exhibit A, a recorded agreement dated 
February 28, 1939, which, according to its recitals, was executed by 
the owners of Lots 1-15, inclusive, whereby the parties agreed to bind 
themselves, their heirs, executors, administrators and assigns, "to re- 
strict and they do hereby restrict" Lots 1-15, inclusive, as shown on 
said map, to  use for residential purposes only. This agreement sets 
forth that i t  is made "in consideration of the purchase of Lot No. 13 
. . . by Van A. Covington, and others, and for valuable considerations." 
According to recitals thtrein, "certain parties (had) started to erect 
a warehouse on Lot No. 13 . . . and the owners of the other lots . . . 
objected," and thereupon the owner sold Lot 13 "to S. M. Stewart, 
Trustee for himself, and others." In  respect of Lot 13, this agreement 
was executed by "S. 14.  Stewart, Trustee." It was not executed by 
Van A. Covington or other person identified as a beneficial owner of 
Lot 13. 

The recitals in said agreement of February 28, 1939, were erroneous 
in two respects, viz.: 

1. Lot 2, one of the lots now owned by plaintiffs, was then owned 
by Harry F. McArver. He did not sign the agreement nor was he 
named therein as a party. 

2. "A triangular portion of said Lots 14 and 15" was then owned by 
Lillian McLean Mason. She did not sign the agreement nor was she 
named therein as a party. The record does not reveal the location, 
dimensions, etc., of said "triangular portion of said Lots 14 and 15." 

On February 16, 1956, when this action was commenced, the de- 
fendants "owned the residue of Lots 14 and 15"; but ('the defendants, 
under mesne conveyances, now hold record title to that triangular 
portion as a valuable part of their property on Wilkinson Boulevard 
in the City of Gastonia." 

When the case was heard, plaintiffs owned Lots 2 and 3, of which 
Lot 2 was never subject to the restriction or purported restriction, and 
defendants owned Lots 14 and 15, of which the said "triangular por- 
tion" was never subject to the restriction or purported restriction. Pre- 
sumably, Lots 4-13, inclusive, lie between plaintiffs' Lot 3 and de- 
fendants' Lot 14. 

Defendants' Exhibit ,4 is a recorded agreement dated October 27, 
1955, executed by "all of the . . . owners of Lots 1 through 15, with 
the exception of the plaintiffs herein," whereby they did "absolutely 
and forever, revoke, terminate, cancel and render null and void" the 
agreement of February 28, 1939, "insofar as said Agreement relates 
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t o  the restriction of said Lots Nos. 1 to  15, inclusive, for the use of 
residential purposes only," and provided that said agreement "shall 
be binding upon and shall inure to the benefit of the undersigned and 
their respective heirs, distributees, personal representatives, succes- 
sors and assigns." The parties to  defendants' Exhibit A set forth there- 
in facts that impelled them to make and execute said agreement, in- 
cluding facts tending to show that the property had undergone a radi- 
cal, substantial and fundamental change in character, that  is, from 
residential property to  business property. 

The court adjudged that plaintiffs were not entitled to  the injunctive 
relief sought, dismissed the action and taxed plaintiffs with the costs. 

Plaintiffs excepted and appealed. 

L. B. Hollowell and Verne E.  Shive for plaintiffs, appellants. 
0. A. Warren and Wade  W .  Mitchem for defendants, appellees. 

BOBBITT, J .  Plaintiffs' only exception is "to the signing and enter- 
ing of the . . . Judgment"; and plaintiffs' only assignment of error is 
"that the Court erred in signing the judgment, . . . and in his conclu- 
sions and findings of fact, upon the evidence for that they were against 
the weight, and not sustained by, the evidence." 

To  the extent plaintiffs' assignment of error purports to challenge 
the court's findings of fact it is not supported by exception. Moreover, 
i t  is broadside. It does not present for review the competency or suffi- 
ciency of the evidence upon which the findings of fact are based. 
Whether the findings of fact support the judgment and whether error 
of law appears on the face of the record are the only questions pre- 
sented by plaintiffs' exception, appeal and assignment of error. Wed-  
dle v .  Weddle,  246 N.C. 336, 98 S.E. 2d 302, and cases cited. 

We pass, without decision, whether plaintiffs' Exhibit A was suffi- 
cient, as of February 28, 1939, to impose upon Lots 14 and 15, except 
said "triangular portion," a residential use restriction, enforceable by 
the owner of Lot 3, one of the two lots now owned by plaintiffs; for, 
assuming the validity of such restriction as of February 28, 1939, on 
legal principles discussed fully in Shuford v .  Oil Co., 243 N.C. 636, 
91 S.E. 2d 903, and cases cited, the said findings of fact fully support 
the judgment. 

Since all owners of Lots 1-15, inclusive, except plaintiffs, executed 
the agreement of October 27, 1955, defendants' Exhibit A, plaintiffs' 
declaration, set forth in the caption, to  the effect that  this action was 
instituted on behalf of lhemselves and all other parties owning Lots 
1-15, inclusive, "who may come in and be made parties plaintiff," 
would seem unrealistic. 

Affirmed. 
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THE CITY OF HENDERSONVILLE v. SALVATION ARMY, A N D  ANY U N -  

KNOWN PERSOXS W H O  AJAY IIAVE A S  IS'L'EREST Ix THE XOTES, SECURITIES, 
LIENS ASD OTHER EVIDESCES OF ISDEDTEDNESS MEXTIONED IR' THE COMPLAINT. 

Judgments  5 25: Municipal Corporations 8 34: Part ies  5 10- 
Where the proceeding foreclosing a street assessment lien upon serrice 

by publication is in all respects regular on its face, and the municipality 
purchases a t  the foreclosure, and thereafter conveys the property, mo- 
tion in the cause to set aside the judgment on the ground of defective 
service should not be heard without the joinder of the purchasers of 
the land, who are the real parties in interest, since the ultimate relief 
must demnd upon the recovery of the land from the purchasers, who 
mould have no recourse against the city if their title should prove invalid. 

APPEAL by plaintiff from Campbell, J . ,  a t  November Term, 1957, of 
HENDERSON. 

Motion in the cause by tlie defendant to  set aside judgments and 
proceedings in a foreclosure suit for alleged want of jurisdiction. 

The suit was brought in 1940 to foreclose city paving assessment 
liens against a lot belonging to  the defendant. The plaintiff, relying 
on service by publication, obtained judgment by default decreeing 
tha t  the lot be sold by a commissioner. At  the sale the lot was bid i r  
by the plaintiff City of Hendersonville. Following confirmation, the  
commissioner conveyed the lot to the City by deed dated 20 Novem- 
ber, 1940, duly registered in the Public Registry of Henderson County. 
Thereafter, by deed dated 18 September, 1943, the  City sold and con- 
veyed the lot to  Charles J. McFndden and wife, Eva J. McFadden. This 
deed was filed for registration 4 October, 1943, and is duly recorded. 

The motion in the cause was filed by the defendant in April, 1957. 
It was heard by the clerk after notice to the plaintiff City of Hender- 
sonville. No notice or process of any kind was served on tlie J lcFad-  
dens, and they have made no appearance. The clerk entered judgment 
denying the motion. On appeal to tlie Superior Court, Judge Campbell 
found facts as follows: 

"1. Tha t  summons was issued in this cause in favor of the plaintiff, 
Ci ty  of Hendersonville v .  Salvation Ar7t~y,  on the 12th day of March 
1940, and tha t  a printed form Complaint verified by the Mayor of 
Hendersonville with his facsimile signature stamped thereon, was 
filed on the same date as the issuance of summons. (Italics added.) 

"2. Tha t  the said complaint contained the allegation, that  tlie de- 
fendant was a nonresidcnt of the State of North Carolina and could 
not after due diligence be found within the State of North Carolina, 
and thereupon the Clerk entered an Order which was stamped with 
the facsimile signature of Geolge IT7. Fletcher, Clerk of the Superior 
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Court of Henderson County, directing that  service of summons be 
had by publication, according to law. (Italics added.) 

"3. Tha t  no affidavit to obtain service by publication was filed other 
than contained in the complaint. 

"4. Tha t  a t  the time of the institution of the  said suit there were 
located in the State of North Carolina more than twenty posts, cita- 
dels and offices of The Salvation Army, and one of said citadels and 
offices was located in Asheville, Buncombe County, Korth Carolina, 
the adjoining County to Henderson; that  upon the foregoing facts from 
the record in this cause the court is of the opinion that  no due diligence 
on the part  of the plaintiff or the Sheriff was exercised in an effort to 
serve the defendant with summons personally as required by law." 

On the facts found the court concluded tha t  the defendant xvas 
never served "with summons as contemplated and required" by law, 
and tha t  the court "acquired no jurisdiction of the Salvation Army 
. . ." Judgment mas entered reversing the clerk and decreeing that the 
judgments and all proceedings in the foreclosure suit be set aside. 
From this judgment the plaintiff appeals. 

Arthur  B. Shepherd and B. A .  IVhitmire for plaintiff, appellant. 
Carl IV. Greene and Guy W e a v e r  for defendant ,  appellee. 

JOHNSON, J. Aside from court costs, the plaintiff City of Hender- 
sonville has no pecuniary interest in the outcome of this proceeding. 
The land which it purchased a t  the foreclosure sale has been sold and 
conveyed to McFadden and wife. If the title acquired by them should 
prove invalid, they have no recourse on the City. Wihn ing ton  v .  N e r -  
n c k .  234 N.C. 46, 65 S.E. 2d 373; Tul-pin 21. Jackson  C o u n t y ,  225 N.C. 
389, 35 S.E. 2d 180. Accordingly, the 3lcFaddens are now the real 
parties in interest. Yet they were neither pleaded into the case nor 
given notice of the proceeding below. 

In this state of the record the AicFaddens would not be bound by 
the outcome of the instant proceeding, nor would the final adjudication 
of this phase of the proceeding affect title to  the land as against the 
McFaddens. However, since the defendant's single purpose and ulti- 
mate objective can be nothing short of recovery of the land from the 
lIcFaddens, we think they should be pleaded into the case and, with 
title to the land placed in issue, given an opportunity to defend before 
the instant challenge to  the foreclosure proceeding is finally adju- 
dicated. The forcclobure proceeding, including service by publication, 
being regular on its face (Brown  v. D o b y ,  242 N.C. 462,87 S.E. 2d 9211, 
the 3lcFaddens may call to thcir aid defenses which are not available 
to  the plaintiff City. Harrison v. Hargrove,  109 N.C. 346, 13 S.E. 939; 
S. c., 120 N.C. 96, 26 S.E. 936; Glisson v. Glisson, 153 K.C. 185, 69 S.E. 
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55; Rauds v .  Henries, 172 N.C. 216,90 S.E. 140; Livestock Co. v .  Atkin- 
son, 189 N.C. 250, 126 S.E. 610; Graham v. Floyd, 214 N.C. 77, 83, 197 
S.E. 873. See also Grady v .  Parker, 228 N.C. 54,44 S.E. 2d 449; Parker 
v .  Trust Co., 235 N.C. 326,69 S.E. 2d 841; Doyle v .  Brown, 72 N.C. 393; 
McIntosh, North Carolina Practice arid Procedure, Second Ed., Sec. 
1715. 

We have not overlooked the decisions in Monroe v .  lViven, 221 X.C. 
362, 20 S.E. 2d 311, and Harrison v .  Hargrove, supra (109 N.C. 346), 
wherein this Court did not challenge piecemeal procedure similar to 
that sought to be followed by the defendant in this case. However, in 
a case like this one we think the ends of justice require that the entire 
controversy, including the question of title to the land, should be 
adjudicated in a single trial or hearing. See Glisson v .  Glisson, supra 
(153 N.C. 185). See also Whi te  v .  Whi te ,  179 N.C. 592, 103 S.E. 216, 
wherein Clark, C .  J., speaking for the Court in a case factually simi- 
lar to the instant one, said, a t  bottom of page 601: "We think the 
present owner of the property, the Protestant Episcopal Church, as 
devisee of Mrs. White, should have been a party defendant." 

We intimate no opinion as to the merits of the ruling below. The 
judgment is vacated without prejudice to either side. The cause will 
be remanded for proceedings as herein directed. Let each party pay 
half the costs. 

Remanded. 

J.  C. MOBLEP 

1. False Imprisonment 

v. JESSE BROOME AND A. R. EDISOS. 

(Filed 19 March, 1958) 

A cause of action for false imprisonment is barred after the expira- 
tion of one year from plaintiff's release from custody bg the giving of 
bond, nothwithstanding that  the criminal prosecution in which the arrest 
took place is not terminated until less than one gear before the institu- 
tion of the action. G.S. 1-64(8). 

2. Assault and  Battery § 3- 
A civil action for  assault and battery incident to an unlawful arrest 

is, apart  from the false imprisonment, barred by the lapse of one gear 
from the alleged assault. 

3. Limitation of Actions § 18- 
While ordinarily the bar of the statute of limitations is a mised ques- 

tion of law and fact, where the bar  is properly pleaded and all the facts 
,with reference thereto a re  admitted, the questio~i of liinitation becomes a 
matter of law. 
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APPEAL by plaintiff from Huskins, J., a t  October Civil Term, 1957, 
of GASTON. 

Civil action for false imprisonment and assault. 

Upon the call of the case, the court took up for consideration the 
defendants' motion for judgment on the pleadings. I n  the course of the 
hearing, these facts were admitted by the parties: 

"1. That on the 6th day of June 1953, the defendants, Jesse Broome 
and A. R. Edison, were police officers in the Town of Dallas, North 
Carolina, and in their capacity as such officers, arrested the plaintiff 
and put him in jail, charging him with being publicly drunk, with 
assaulting the defendants, and with resisting arrest. 

"2. That  the plaintiff, J. C. Mobley, made bond the following day, 
that  is, the 7th day of June 1953; that  the said J. C. Mobley remained 
free on bond until his trial and conviction in the Superior Court a t  
ithe October 1953 Term, a t  which time he was again locked up for 
about one-half day; that  a t  that  time he again made bond and re- 
mained out on bond until the final decision of the Supreme Court on 
the 1st day of July 1954, following which he was completely dis- 
charged. 

"3. That the plaintiff was tried in the Recorder's Court in the Town 
of Dallas, convicted of all three charges, and appealed to the Superior 
Court of Gaston County. 

"4. That  a t  the October Term of 1953 of the Superior Court of 
Gaston County, the plaintiff was tried and acquitted by the jury on 
the charge of public drunkenness, but convicted by the jury on the 
charge of assault on the officers (the defendants in this case) and 
upon the charge of resisting arrest, and was sentenced to serve a total 
of nine months on the roads. 

"5. That the plaintiff J. C. Mobley appealed to  the Supreme Court 
of North Carolina, and on the 1st day of July 1954, the Supreme Court 
reversed the conviction as the same fully appears in 240 N.C. 476. 

"6. That thereafter, on November 24, 1954, the plaintiff instituted 
this action against the defendants for false imprisonment and assault, 
. . . 

"7. The plaintiff, through his counsel states in open court that  he 
prosecutes this action on the theory that  i t  is the (sic) action for false 
arrest, false imprisonment, and an assault upon him by the officers, 
the defendants in this case, and not upon the theory of malicious prose- 
cution or abuse of process." 

Upon the foregoing agreed facts, the court concluded that  the plain- 
tiff's cause of action is barred by the statute of limitations of one 
year (G. S. 1-54), duly pleaded by the defendants. Judgment was 
entered dismissing the action, from which the plaintiff appeals. 
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Ernest R. Warren and Hugh W. Johnston for plaintiff, appellant. 
Mullen, Holland & Cooke for defcntdants, appellees. 

JOHSSON, J .  "False Imprisonment is the illegal restraint of one's 
person against his will. It generally includes an  assault and battery, 
and always, a t  least, a technical assault." Hoffman v. Hospital, 213 
N.C. 669, 670, 197 S.E. 161. "A false arrest is one means of conmitting 
a false imprisonment, . . ." 35 C. J. S., p. 502. 

"The right of action for false imprisonment accrues a t  the begin- 
ning of the imprisonment but does not become complete until the 
termination thereof, the tort being regarded as divisible." 35 C. J .  S., 
p. 577. 

By the tveight of authority, an action for false imprisonment will 
lie irrespective of the termination of the prosecution in which the im- 
prisonment occurred. 35 C. J .  S., p. 577; 25 C. J. p. 528. Cf. Jackson v. 
Parks, 216 X.C. 329,4 S.E. 2d 873. I t  is otherwise as to malicious prose- 
cution. Taylor v. Hodge, 229 N.C. 558, 50 S.E. 2d 307. 

I n  the case a t  hand, the plaintiff's right of action for false imprison- 
ment accrued a t  the time of his unlawful arrest. His cause of action 
was complete when he was released from custody by the giving of 
bond, and limitations then began running. His cause of action for 
false imprisonment was completely barred a t  the end of one year 
therefrom, by virtue of G. S. 1-54 (3 ) .  This is so notwithstanding the 
criminal prosecution in which the arrest took place continued mith- 
in the limitations period. The pendency of the criminal prosecution in 
nowise affected or tolled the running of the statute of limitations. 
Dusenbury v. Keiley, 8 Daly 537, 58 How. Pr .  286, affirmed 85 N. Y. 
383, 61 How. Pr.  408; 35 C. J .  S., p. 578. 

Any right of action the plaintiff may have had for assault and bat- 
tery, apart  from false imprisonment, in connection with the arrest 
on 6 June, 1953, mas also barred by the one-year statute of limitations, 
G.S. 1-54 ( 3 ) ,  before the commencement of the instant action on 24 
November, 1954. 

Ordinarily, the bar of the statute of limitations is a mixed question 
of law and fact. But  where the bar is properly pleaded and all the 
facts with reference thereto are admitted the question of limitations 
becomes a matter of law. P u n i n  v. Currin, 219 N.C. 815, 15 S.E. 2d 
279; Ezcbank v. Lyman, 170 N.C. 505, 87 S.E. 348. See also Perry v. 
Southern Surety Co., 190 K.C. 284, 129 S.E. 721; Butts v. Screus, 95 
N. C. 215. Here the admitted facts show tha t  the plaintiff's cause of 
action was barred before the action was instituted. The ruling below 
so holding will be upheld. 

Affirmed. 
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STATE v. THURMAN L E E  P I T T  

(Fi led  1 9  March, 1 9 5 8 )  

1. Intoxicating L iquor  § 9 b  
Upon defendant's plea of not guilty to an  indictment under G.S. 18-18, 

the Sta te  has  the  burden of proving beyond a reasonable doubt de- 
fendant's possession of alcoholic beverages upon which the  Federal or 
Sta te  t ax  had not been paid, and that  the beverages contained alcohol 
esceeding 14 per cent by volume. 

2. Intoxicating L iquor  § 9d- 
Evidence that  whislcy belonging to defendant was  found on defendant's 

premises, tha t  the whislry was  not ABC whisky, together with stipula- 
tions that  the  containers bore no stamps, is  sufficient to be submitted 
to the  jury in a prosecution under G.S. 18-45. 

3. Same- 
Testimony tha t  the  beverage found in defendant's possession was 

whisky is sufficient to show tha t  the alcoholic content of the  beverage 
was more than 14 per  cent by volume. 

4. Cr iminal  L a w  8 80- 
The fact  t ha t  a witness testifying a s  to a competent admission of 

defendant identifies himself a s  a prohntion officer does not i n  itself 
render the testimony incon~petent on the  ground tha t  t he  jury might 
infer from the position of the  witness tha t  defendant had been convicted 
of a criminal offense in some other case. 

5. Intoxicating Liquor  8 Qc- 
I t  is  competent for  a witness who has  testified that  he has  had e s -  

perience in examining whislry and that  he could tell the  difference be- 
tween ABC whisky and whisky not sold in ABC stores, to testify that  
the whis1t;r in question was not ABC whisBy, the weight of the testimony 
being for  the jury. 

6. Intoxicating Liquor  8 9f- 
While the beverage must contain alcohol esceeding 14 per ceut b~ vol- 
ume in order to warrant  conviction under G.S. 18-48, a n  instruction in 
one instance t h a t  t he  alcoholic content must !.E 14 per cent or more will not 
be held for  prejudicial error when a l l  the  e ~ i d e n c e  is to the effect that  
the beverage contained more than 14 per cent of alcohol by volume, i t  being 
apparent t ha t  the instruction could have neither misled nor confused 
the jury. 

7. Sarne- 
The failure of the  court to define the  term "prima facie evidence" in 

charging upon the  presunlption arising when containers of alcoholic 
beverage do not bear the S ta t e  or  Federal stamps, held not prejudicial 
in the  absence of request. 

8. Criminal  L a w  8 107- 
The failure of the  court  to charge on a subordinate, a s  distinguished 

from a substantive, fea ture  of the  case will not be held for prejudicial 
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error in the absence of request for such instruction. 

Johnson, J., dissents. 

APPEAL by defendant from Bundy, J., October, 1957 Term, EDGE- 
COMBE Superior Court. 

This criminal prosecution originated before the recorder's court 
and upon arraignment the defendant demanded a jury trial. Where- 
upon the case was transferred to  the Superior Court of Edgecombe 
County. I n  the superior court the grand jury returned the following 
bill of indictment: 

"THE JURORS FOR T H E  STATE upon their oath present, 
Tha t  Thurman Lee Pitt ,  late of the County of Edgecombe, on 
the 31st day of August, in the year of our Lord one thousand nine 
hundred and fifty-seven, with force and arms, a t  and in the coun- 
t y  aforesaid, unlawfully and willfully did have in his possession 
alcoholic beverages upon which the taxes imposed by the laws of 
llle Congress of the United States and by the laws of the State 
of North Carolina had not been paid, against the form of the 
statute in such case made and provided and against the peace 
and dignity of the  State. May,  Solicitor." 

The State called three witnesses. Two ABC officers testified they 
procured a search warrant for the defendant's premises, which consist- 
ed of a store on the ground floor and living quarters on the second 
floor. The officers saw the defendant pick up three bottles behind his 
building. Two pints of whisky were found a t  the place where the de- 
fendant had picked u p  the other bottles. I n  the  living quarters of the  
building the officers found two one-half gallon fruit jars and one pint 
bottle of whisky concealed in a t rap under a linoleum rug. An empty 
bottle and a funnel with the odor of whisky were also found in the 
living quarters. The officers testified the jars and the bottle containing 
the whisky had no stamps indicating the taxes had been paid. One 
of the witnesses, over objection, testified tha t  he had been an  ABC 
officer for more than 11 years and that, he could identify ABC whisky; 
and tha t  the whisky found in and about, the defendant's premises was 
not ABC whisky. 

Jimmy hliles, a witness for the State, over objection testified tha t  
he was a probation officer; tha t  he had a conversation with the de- 
fendant about the whisky here involved and the defendant admitted 
i t  was his. The court denied the motion to strike and also denied the 
defendant's motion for a mistrial based on the probation officer's testi- 
mony. From a verdict of guilty and judgment thereon, the defendant 
appealed. 

George B. Patton, Attorney General, Claude L. Love, Assistant At- 
torney General, for the State. 
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Weeks & Muse, By: T. Ch.andler Muse, for defendant, appellant. 

HIGGINS, J. For the benefit of law enforcement officers and the 
profession, the bill of indictment is set out in full because of the ac- 
curacy with which i t  charges an offense under G. S. 18-48. The plea 
of not guilty placed upon the State the burden of proving beyond a 
reasonable doubt all essential elements of the offense: (1) Possession; 
(2) the Federal or State tax had not been paid, G. S. 18-48; (3) alco- 
holic content exceeding 14 per cent by volume, G. S. 18-60. The de- 
fendant contends the State's evidence is insuffiicent to  prove any of 
these essentials and that  a verdict of not guilty should have been 
directed. 

1. The whisky was found concealed in a t rap in the defendant's 
living quarters. He  admitted to  the officers and to  the State's witness 
Miles that  i t  belonged to  him. Evidence of possession, therefore, was 
sufficient. 

2. One of the officers testified he had been an ABC officer for more 
than 11 years, during which time he had had experience in examining 
whisky and tha t  he could tell the difference in ABC whisky and 
whisky not sold in ABC stores. "I can smell of i t  and tell the differ- 
ence. . . . It (the whisky introduced in evidence) is not ABC whisky." 
This evidence was competent. I t s  weight was for the jury. It is stipu- 
lated that  the containers bore no stamps. This evidence was sufficient 
to  go to the jury and to  support the finding the taxes had not been paid. 

3. The State offered evidence tha t  the beverage found in the de- 
fendant's possession was whisky. It was introduced in evidence and 
inspected by the jury. For the  reasons stated in the case of State v. 
May, decided today, this evidence is sufficient to show the alcoholic 
content was more than 14 per cent. 

Over objection, the State's witness James E. Miles, testified: "1 
am a probation officer. . . . I have had occasion to talk with the de- 
fendant, on the 10th of this month. . . . He stated to  me that  a gallon 
and three pints of whisky was found a t  his house . . . and that  it was 
his." 

The defendant moved to strike this evidence and when the motion 
was denied, he moved for a mistrial and excepted to  the court's re- 
fusal to grant the motion. The defendant insists the probation officer's 
testimony with respect to  his conversation with the defendant was 
equivalent to  telling the jury the defendant had been convicted of a 
criminal offense in some other case and was in fact equivalent to 
offering evidence of defendant's bad character. The answer is that the 
probation officer testified only tha t  the defendant admitted his owner- 
ship of the whisky found in his house and introduced in evidence. The 
defendant had made the same admission to the officers and the ad- 
mission was already in evidence without objection. The record does 
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not disclose the reason for the probation officer's conference with the 
defendant, and the evidence the witness was a probation officer served 
to  identify him. His evidence related solely to the whisky involved in 
the case. Tha t  i t  conveyed to the jury any other meaning is entirely 
speculation. 

The defendant assigns as error the admission of the officers' evi- 
dence that  the whisky involved was "nontaxpaid"; tha t  the testimony 
was the statement of a conclusion. At first the court sustained the 
defendant's objection and refused to admit such evidence, with the 
comment, "Better qualify hiin a little more." After the witness testi- 
fied he knew the difference b e h e e n  whisky sold in ABC stores and 
whisky made illegally and not under government supervision, the 
officer was permitted to say, "I t  is not ABC whisky." See State v. 
Merm'tt, 231 K.C. 59, 55 S.E. 2d 804. 

The defendant assigns as error the charge of the court to the effect 
tha t  the State must prove the alcoholic content of the beverage to be 
14 per cent or more. However, the court had read G. S. 18-60 and 
stated the alcoholic content must he more than 14 per cent. The other 
statements in the charge to the effect that  the alcoholic content must 
be 14 per cent or more could neither have confused nor misled the 
jury. There was no evidence tha t  the alcoholic content was 14 per 
cent and no more. The court further charged: "The law says tha t  a 
container which does not bear either a revenue stamp of the Federal 
Government or any of the Boards of the State of North Carolina shall 
constitute prima facie evidence that  the taxes have not been paid." 
The court did not define the term, "przma facze evidence." Technically, 
the court should have done so. However, the oversight, in the absence 
of a request, is not deemed sufficient to constitute reversible error. Fail- 
ure to  charge on a subordinate - not a substantive - feature of a trial 
is not reversible error in the absence of request for such instruction. 
State v. Stevens, 244 N.C. 40, 92 S.E. 2d 409; State v .  Wallace, 203 
N.C. 284, 165 S.E. 716. 

The defendant's attorneys have been diligent in their efforts to  pro- 
tect his rights. The record, however, fails to show error of substance. 

No Error. 
Johnson, J. dissents. 

STATE r. J O E  T. MAT 

(F i l ed  1 9  March,  1 9 5 8 )  

1. Intoxicating 1,iquor 8 Qa- 
Under G F. 18-2 the I:-nrrant o r  indictment should charge  the  unlawful 

possession o r  s:~le of i ~ ~ t o s i c n t i n g  l iquors;  under G.S. 18-48 i t  should 
charge  the  unlawful possession of alcoholic bererages upon which the 
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taxes imposed by law have not been paid; under G.S. 18-50 it should 
charge the unlawful possession for sale, or sale, of illicit liquors. 

2. Intoxicating Liquor 8 9d- 
Testimony of witnesses that 21 pint bottles containing "whislry" were 

found on defendant's premises is sufficient to be submitted to the jury 
and support a finding that  the alcoholic content of the liquid was in 
escess of 14 per cent by volume within the purview of G.S. 18-60, since 
whisky means an alcoholic beverage distilled from grain with an alco- 
holic content of from 50 to 68 per cent by volume. 

3. Intoxicating Liquor § 9c- 
Testimony based on taste, sight, and smell is admissible to  show 

alcoholic content of a liquid. 

APPEAL by defendant from Sink, E. J., October, 1957 Term, PITT 
Superior Court. 

This criminal prosecution originated in the Municipal Recorder's 
Court of the City of Greenville upon an affidavit and warrant which 
charged the defendant (1) with the unlawful possession of intoxicat- 
ing liquors on which the taxes levied by the Congress of the United 
States and by the State of North Carolina had not been paid; and 
(2) the unlawful possession of "said nontaxpaid liquor . . . for the 
purpose of sale." From a conviction and judgment, the defendant ap- 
pealed to the Superior Court of Pi t t  County. Trial in the superior 
court resulted in a conviction on both counts. From a judgment im- 
posing a fine of $250.00 on the first count and 20 months imprison- 
ment on the second count, the defendant appealed. 

George B. Patton, Attorney General, Harry W .  McGalliard, Ass't. 
Attorney General, for the State. 

Martin L. Cromartie, Jr., Weeks  $ Muse, B y :  Cameron S. Week: 
and T .  Chandler Muse, for defendant, appellant. 

HIGGINS, J. This case comes here from a county in which ABC 
stores are operated. The warrant on which the defendant was tried 
is a part of the record and is before us. The first count charges the 
unlawful possession of intoxicating liquors on which the taxes had not 
been paid. The question whether the count charged an offense under 
G.  S. 18-2 or under G. S. 18-48 was neither raised in the superior court 
nor here. The superior court treated the charge as having been laid 
under G. S. 18-48 (the ABC Act). The section makes unlawful the 
possession of alcoholic beverages on which the Federal and State taxes 
had not been paid. Alcoholic beverage is defined as any beverage con- 
taining more than 14 per cent alcohol by volume, G. S. 18-60. The sale 
or possession of intoxicating liquors is made unlawful by G. S. 18-2 
(the Turlington Act). Intoriratinq liquor is defined as any beverage 
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containing one-half of one per or more of alcohol by volume, G. S. 18-1, 
Possession for sale or sale of illicit liquors is made unlawful by G. S. 
18-50. 

To be accurate, therefore, a warrant or indictment should charge: 
(1) Under the Turlington Act, G. S. 18-2, the unlawful possession o r  
sale of intoxicating liquors: (2) Under the ABC Act, G. S. 18-48, t he  
unlawful possession of alcoholic beverages upon which the taxes im- 
posed by the laws of the Congress of the United States or by the laws 
of this State had not been paid: (3) Under the ABC Act, G. S. 18-50, 
for the unlawful possession for sale, or sale, of illicit liquors or the sale 
of any liquors purchased from the county stores. The Turlington Act 
is still in force in this State, except as modified by the ABC Act. State 
v .  Welch, 232 N.C. 77, 59 S.E. 2d 199; State v .  Barnhardt, 230 N.C, 
223, 52 S.E. 2d 904; and the two acts must be construed together. At- 
tention is called to the wording of thc different statutes and to what. 
this Court has said about them in the cases herein cited, with the hope 
that hereafter warrants and bills of indictment may be drawn to fit 
the offenses intended to be charged. State v. Harrelson, 245 N.C. 604, 
96 S.E. 2d 867; State v. Poe, 245 N.C. 402, 96 S.E. 2d 5 ;  S. v .  Tillery, 
243 N.C. 706,92 S.E. 2d 64; State v .  Ritchie, 243 N.C. 182, 90 S.E. 2d 
301; State v .  Hill, 236 N.C. 704, 73 S.E. 894; State v .  McLamb, 235 
N.C. 251, 69 S.E. 2d 537; State v .  Welch, supra; State v. Merritt, 231 
N.C. 59, 55 S.E. 2d 804; S.  v .  Barnhurdt, supra; S. v .  Peterson, 226 
N.  C. 255, 37 S.E. 2d 591 ; State v .  iMc.Veil1, 225 N.C. 560, 35 S.E. 2d 
629; State v .  Fields, 201 N.C. 110, 159 S.E. 11. 

The defendant's assignments of error Nos. 6 and 7 present the ques- 
tion of the sufficiency of the evidence to go to the jury. The particu- 
lar contention is that the evidence was insufficient to warrant the jury 
in finding that the beverage contained more than fourteen per cent 
alcohol by volume. 

The witnesses testified that 21 pint bottles containing whisky were 
found in the defendant's grocery store--19 of then1 concealed in a 
trap under the stove, and two concealed in a trap behind a table. The 
bottles did not bear stamps hdicating the Federal or State tax had 
been paid on the contents. The bottles and contents were identified, 
introduced in evidence, and examined by the jury. The officers testi- 
fied the bottles contained whisky. Was the evidence sufficient to sup- 
port the finding the alcoholic content was in excess of fourteen per 
cent by volume? 

" 'Whisky' is a generic term with a very definite, special, well-de- 
fined, and well-known meaning, common in the United States, as de- 
noting an ~tlcoholic beverage . . . distilled from grain, with a specific 
gravity corresponding approximately to an alcoholic strength of forty- 
four to fifty per cent by weight and fifty to fifty-eight per cent by 
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volume." 48 C.J.S., Intoxicating Liquors, Sec. 13, p. 145. 
Testimony based on taste, sight, and smell is admissable to  show 

alcoholic content. 78 ALR 439; State v. Fields, supra; State v. Buck, 
191 N.C. 528,132 S.E. 151; State v. Sigmon, 190 N.C. 684, 130 S.E. 854. 
I n  addition to the officers' evidence that  the beverage was whisky, the 
jury made its own inspection. 

The court charged the jury: "The defendant contends that  this evi- 
dence should not satisfy you beyond a reasonable doubt tha t  the alco- 
holic or nontaxpaid beverage within the contemplation of the statute, 
has 14 per cent alcoholic content by volume. . . . The  State . . . con- 
tends to the contrary, that  the samples that  have been offered and 
tha t  you have been permitted to  smell, see and examine, . . . should 
satisfy you tha t  i t  (alcoholic content) is greatly in excess of 14 per 
cent . . . Whether i t  (alcoholic content) be found by a chemist or by 
some other technical process is not necessarily material. It is material 
tha t  you be satisfied beyond a reasonable doubt tha t  this was alcoholic 
beverage as provided by the statute. . . . 

"If you feel satisfied as to  either or both charges beyond a reasonable 
doubt, you would render a verdict of guilty and if you have a reason- 
able doubt as to either or both charges, as to such charge or charges, 
. . . it wouId be your duty to  say not guilty." 

There may be some very technical objection to  the language of the 
charge, but the evidence and issues were simple and there is nothing 
to indicate the jury was misled or confused. 

On the second count (unlawful possession for sale), the court placed 
upon the State the burden of proving the intoxicating liquors contained 
14 per cent of alcohol by volume. The statute placed upon the State 
only the burden of proving the defendant unlawfully had illicit liquors 
in his possession for sale. The charge certainly was as favorable as 
the defendant had any right to  expect. The evidence was ample to go 
to the jury and to sustain the verdict and judgment. 

?So Error. 

STATE v. ARTHUR JACKSOS ROACH 

(Filed 19 March, 1958) 

1. Criminal Law 8 97- 
Argument of the solicitor, in contradictiorl of the testinlony of tlr- 

fendant's witnesses as  to his good character, that  the solicitor could 
have gotten a t  least one hundred people to come and testify as to 
defendant's bad character, is improper as  permitting the solicitor to 
impeach defendant's credibility and defendant's substantire evidence of 
good character by witnesses the solicitov could have called bnt did not. 
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2. Criminal Law 9 163- 
When a grossly prejudicial argument is the subject of timely objec- 

tion, even in a prosecution for a misdemeanor, i t  should appear with 
reasonable certainty that  its harmful effect has been removed, and in 
this case mere instruction of the court for the jury not to consider the 
improper argument is held not to render i t  harmless in view of i t s  
grossly improper character and the subsequent argument of the solicitor. 

APPEAL by defendant from Burgwyn, E. J., September, 1957 Crim- 
inal Term, GASTON Superior Court. 

Criminal prosecution upon a bill of indictment charging the defend- 
ant with the unlawful operation of a motor vehicle upon a public high- 
way. The jury returned a verdict of guilty. From the judgment tha t  
the defendant pay a fine of $100.00 and the costs, he appealed. 

George B. Patton, Attorney General, Claude L. Love, Assistant At- 
torney General, for the State. 

Gaston, Smith and Gaston, By: Harley B. Gaston, for defendant, 
appellant. 

HIGGINS, J. The defendant was arrested by a highway patrolman 
about dark on April 28, 1957. The arresting officer followed the defend- 
ant on Highway No. 29 for a distance of three-tenths-mile, saw him 
cross over the center line in the four-lane highway, pull back to the 
extreme right lane, then cross to  a sandwich shop on the left side of 
the highway. After examining the defendant's driver's license, the pa- 
trolman said he smelled alcohol on the defendant's breath. "He said 
he had not been drinking, but he was a diabetic; tha t  the doctor would 
not allow him to  drink. . . . I called Patrolman Burris by radio, and 
when he came, we both talked to Mr. Roach and told him we were 
arresting him for driving under the influence. M y  opinion is that  he 
was under the influence. . . . The reason that  I called Mr. Burris was 
that  I figured I needed more than just myself to  take it  to  court since 
he had beaten an officer before (acquitted) and two officers were better 
than one. . . . I found no intoxicants on him." Patrolman Burris cor- 
roborated the arresting officer to  the extent that  a t  the time he arrived 
he smelled alcohol on the defendant's breath and, "my opinion is that  
he was definitely under the influence." 

The defendant testified he had just left Ranlo about ten minutes 
before his arrest and that he had not been drinking. Mr. Moton testi- 
fied he saw the defendant a few minutes (about 10) before his arrest; 
that  he did not smell any liquor on the defendant's breath. '(He was 
as normal as he is now. My  opinion is that  he was not under the in- 
fluence of alcohol." Mr. Wise was with Mr. Moton and gave evidence 
to  the same effect. A number of witnesses testified to  the defendant's 
good character. 
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During the argument to  the jury the solicitor made this statement: 
"They talk about me not bringing in any witnesses to  testify about the 
defendant's bad character. I tell you I could get a number of people, 
a t  least one hundred, to come in here and testify to  his bad character." 

The presiding judge stated tha t  he had not been listening to  the 
solicitor's argument. However, when the defendant informed the court 
of the above argument, "the court instructed the jury not to consider 
it." 

Concluding his argument, the solicitor said: "A man I say to  you 
isn't worthy of belief in this case. I say to you that-sincerely that  I 
!say he's not worthy of belief in this case; and I 'm glad he's sitting 
here in this courtroonl and can hear me say it, because I 'm saying it, 
and I mean i t  when I say it." 

The defendant did not object to  the last remarks a t  the time they 
were made and the court did not caution the jury with respect to them. 
Apparently the exception was entered after verdict. 

The evidence with respect to the defendant's intoxication was sharp- 
ly conflicting. Two officers testified they smelled alcohol on the defend- 
ant's breath and in their opinion he was "under the influence." The 
defendant protested his innocence a t  the time of his arrest and testi- 
fied thereto on the trial. Two nlen saw him three miles from the place 
of his arrest and ten minutes before tha t  event. Both testified they 
talked with him. They did not detect alcohol on his breath and he was 
as  normal as he is now. Five men testified to  his good character-none 
to  the contrary. I n  the argument the solicitor, who is authorized by 
the Constitution to speak for the people of the State, told the jury: 
"I tell you I could get a number of people, a t  least one hundred, to 
come in here and testify to his bad character." 

The solicitor had the right to argue the defendant's evidence was 
not worthy of belief, but the arguinent should have been based on the 
contradicting evidence of the officers or on the defendant's demeanor 
upon the stand. It was improper for the solicitor to  base the argument 
on the one hundred witnesses whom he might have called, but did not 
call. 

So manifestly improper was the solicitor's statenlent it is doubtful 
whether the harmful effect was reinoved by direction not to consider 
it. The further arguments of the solicitor, though unobjected to until 
after verdict, serve to  rekindle any flame left unextinguished by the 
court's attempt a t  correction. To  permit the solicitor to  impeach the 
defendant's good character by a hundred viitnesses he could have call- 
ed not only weakened the defendant's testimony as a witness, but 
robbed him of substantive evidence of his innocence. State v. Wortham, 
240 N.C. 132'81 S.E. 2d 254; State I:. .lIinton, 234 S . C .  716, 68 S.E. 2d 
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844. When a grossly prejudicial argument is the subject of timely ob- 
jection, even in a misdemeanor, i t  should appear with reasonable cer- 
tainty its harmful effect has been removed, otherwise the victim should 
be permitted to  go before another jury. The line of demarcation between 
legitimate and illegitimate debate has been discussed in the following 
cases and many others therein cited: Stute v. Smith, 240 N.C. 631, 83 
S.E. 2d 656; State v. Barefoot, 241 N.C. 650, 86 S.E. 2d 424; State v. 
Dockery, 238 N.C. 222, 77 S.E. 2d 664; State v. Hawley, 229 N.C. 167, 
48 S.E. 2d 35; State 21. Little, 228 N.C. 417, 45 S.E. 2d 542. 

For reasons here indicated, the defendant is awarded a 
New Trial. 

IN THE MATTER OF THE FORECLOSURE: OF JOHN G. HARDIN, JR. 
JOHN G. HARDIN, JR., APPELLANT 

JAMES 0 .  MOORE, T K C S ~ E E  AND MARSH LBND COMPANY, APPELLEES 

(Filed 19 March, 1958)  

1. Appeal and  Error 5 4 9 -  
In  the absence of a n  exception to any finding of fact, the facts set 

forth in the court's findings must be accepted a s  established. 

2. Appeal and  Error § 19- 
A statement that a certain procedural step was taken, appearing only 

in the assignment of error and not supported by the record, cannot be 
advanced as  the basis for a legal contention. 

3. Mortgages § 33b- 
The discretionary power of the clerk to refuse to accept an upset bid 

unless the bidder also gave compliancc~ bond, G.S. 45-21.27(b) is not 
~rroperly presentetl by ;~ll(~g;ltions setting up equitable grounds for en- 
joining foreclosure or wntirmntion, G.S. 43-21.34. Further, whether a n  
appcnl nould lie frtr~u crlcli refusal of the clerk, qrtatre? 

APPEAL by John G. Hardin, Jr. ,  from Dan K. Moore, J., August 12, 
1957, Civil Term of R~ECKLEXBURG. 

This appeal is from a judgment dismissing "the purported or at- 
tempted appeals" of John G. Hardin, Jr., from actions of the clerk re- 
lating to the foreclosure of a deed of trust. 

At a foreclosure sale on March 18, 1957, by James 0. Moore, Trustee, 
under power of sale in deed of trust executed by John G. Hardin, Jr., 
and wife, Hilda A. Hardin, which secured an indebtedness t o  &rsh 
Land Company, the ildministrator of Veterans Affairs became the 
last and highest bidder a t  $8,232.31. The trustee, in his report thereof, 
requested the clerk to  "require compliance bond in addition to upset 
bid deposit in the event of an upset bid." 
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On March 25, 1957, John G. Hardin, Jr., the mortgagor, by "Geo. 
Fitzgerald, Atty.," filed an upset bid of $8,693.93 and deposited 
$461.62 with the clerk in con~pliance with GS 45-21.27(a). The clerk, 
without requiring a bond conditioned on conlpliance with said upset 
bid, ordered a resale. 

At the resale on May 6, 1957, the $8,693.93 bid of John G. Hardin, Jr., 
was the last and highest bid; and the trustee so reported. 

On May 13, 1957, Harry F. Luecke, by "Geo. Fitzgerald, Atty.," filed 
an upset bid of $9,178.63 and deposited $484.70 with the clerk in com- 
pliance with GS 45-21.27(a). The clerk, without requiring a bond con- 
ditioned on compliance with said upset bid, ordered a second resale. 
(On May 15, 1957, the clerk refunded to John G. Hardin, Jr., the 
$461.62 deposited on March 25, 1957. The receipt therefor was signed 
in behalf of John G. Hardin, Jr., by "Geo. Fitzgerald, Atty.") 

At the second resale, on June 17, 1957, the $9,178.63 bid of Harry 
F. Luecke was the last and highest bid; and the trustee so reported. 

On June 25, 1957, John G. Hardin, Jr. ,  attempted to  file an upset 
bid and to make the deposit required by GS 45-21.2i(a) ; but the clerk, 
under GS 45-21.27(b), required that he give bond conditioned on his 
compliance n-ith his attempted upset bid. John G. Hardin, Jr., refused 
to  give such compliance bond; and, on account of such refusal, the 
clerk refused to accept the attempted upset bid and deposit. 

Thereupon, on June 25, 1957, George L. Fitzgerald, as attorney for 
John G. Hardin, Jr., filed with the clerk a notice of appeal from the 
clerk's said refusal to accept his attempted upset bid and deposit. In 
substance, this notice set forth that the clerk's "judgmentJ1 was "con- 
trary to law and evidence" in that ( I )  the amount of the Luecke bid, 
$9,178.63, was "totally inadequate and . . . far less than the reasonable 
market value of said property"; (2) if all the money he (the mortgagor) 
had paid had been properly applied by Marsh Land Company no de- 
fault would have occurred; and (3)  certain usurious charges had been 
made by Marsh Land Ccmpany. 

No upset bid (other than Hardin's said attempted upset bid) was 
made; and on July 2, 1957, the clerk ordered the trustee to make a 
deed to Harry F. Luecke, his heirs or assigns, upon payment of his 
$9,178.63 bid. 

On July 16, 1957, George L. Fitzgerald and Harrell & Fitzgerald, 
as attorneys for John G. Hardin, Jr. ,  filed with the clerk a notice of 
appeal from said order of July 2, 1957, repeating therein the grounds 
stated in said notice of June 25, 1957, and setting forth in addition 
that  the clerk's order of July 2, 1957, was "premature and illegal" be- 
cause "an appeal is now pending to the Superior Court from a prior 
order of the Clerk . . . dated June 25, 1957." (Italics added) 
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On August 12, 1957, James 0 .  Moore, Trustee, and Marsh Land 
Company, through counsel, under special appearance, moved that  "the 
attempted or purported notices of appeal in this proceedings by John 
G. Hardin, Jr., be quashed, vacated or set aside," on the ground that  
"the purported notices of appeals, and each of them, . . . were not . . . 
given or served on J a n m  0. Moore, Trustee, and Marsh Land Com- 
pany, or either of them within ten (10) days from the date of the 
filing of the purported notices of appf>als, and that  notices were not 
waivcd by the said James 0. Moore, Trustee, or Marsh Land Com- 
pany." 

The said motion was heard by Judge Muore a t  term time. Counsel 
for appellant and appellees were present and participated in the hear- 
ing. 

The court, "finding as facts from the record in this proceedings that  
the notices of appeal by the Appellant dated the 25th day of June 1957 
and the 16th day of July 1957, . . . were not, and neither of them, was 
served on the Appellees cr either of them, as provided in and required 
by Section 1-272 of the General Statutes of North Carolina, and that  
service of such notices h3s not been waived by either of the Appellees," 
allowed tlie motion and dismissed "the purported or attempted appeals 
of tlie Appellant, John G. Hardin, Jr. ,  dated the 25th day of June 
1957 and the 16th day of July 1957, respectively." 

John G. Hardin, Jr. ,  excepted and appealed. 

Narrill &. Fitzgerald for appellant. 
Helms, Mulliss, McMillan & Johnston and Wm. H. Bobbitt, Jr., for 

appellees. 

PER CURIAM. Appellant's sole assignment of error is that  Judge 
Rloore should not linve signed said judgment because "a copy of each 
appeal was mailed to R .  Paul Jamison, attorney for respondents, and 
receipt of same was acknowledged in open court." 

There is no exception to any of the court's findings of fact. Weddle 
v. TPeddle, 246 S . C .  336, 98 S.E. 2d 302. Hence, we must accept as 
established the facts set fort11 in the court's findings. I n  re Estate of 
Cogdill, 246 N.C. 602,99 S.E. 2d 785. 

The statement, quoted above, appears only in appellant's assignment 
of error. Nothing in tlie record supports it. Thus, there is no basis for 
consideration of appellant's contention that,  under GS 1-585 and 1-586, 
the mailing of notice of appeal to counsel and his receipt thereof is 
sufficient t o  constitute compliance with GS 1-272. 

I t  is noteworthy that appellant, in his attempted or purported ap- 
peals from the clerk, did not assert as grounds therefor that  the bond 
required exceeded the limitation specified in GS 45-21.27(b), or that  
the clerk did not have authority to require such bond, or that  the 
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clerk abused his discretion in making the requirement. The grounds 
asserted, if established, would seem to bear upon whether appellant, 
had he brought an action under GS 45-21.34, would be entitled to  equit- 
able remedies referred to therein. 

It is noted that the clerk made no formal order on June 25, 1957. 
We simply refused to accept or recognize an upset bid unless the bid- 
der gnw a compliance bond required as authorized by GS 45-21.27(b) 
in addition to  the cash deposit required by GS 45-21.27(a). Quaere: 
Does an appeal lie from such refusal? It is further noted that  the clerk's 
order, directing the trustee to execute and deliver a deed to Luecke, 
is dated July 2, 1957, and that the said purported notice of appeal 
therefrom is dated July 16, 1957, and mas filed with the clerk on July 
16, 1957. 

Affirmed. 

JIART HrST r. IVAN BRTAST DAVIS, POLLY McCCLLEZJ DAVIS ASD 

THE WILSON D,III,T TIMES, ISC.. a SORTH CAROLIRA CORPORATIOS. 

(Filed 1 9  March, 1968) 

1. Appeal and Error g 19- 4 

The rules governing appellate procedure are  mandatory, and when 
appellant fails to comply, the appeal may be dismissed. 

2. Same- 
An assignment of error must show what question is intended to be 

presented without the necessity of paging through the record to find 
the asserted error, and a mere reference in the assignment of error to 
the record page where the asserted error may be discovered is not suffi- 
cient. 

3. Appeal and Error 4 5 -  
Where it  is determined that the asserted agent was not negligent. 

nonsuit as  to the party sought to be held liable upon the doctrine of 
vexpo?~deat  superior cannot be harmful. 

APPEAL by plaintiff from BUXDI-, J . ,  December 1957 Civil Term of 
W I L S O ~ .  

Plaintiff seeks compensation for injuries sustained when struck by 
an auton~obile driven by defendant Ivan Davis. She alleges: The 
automobile was owned jointly by the individual defendants, used for 
family purposes, and was, at  the time complained of, engaged in the 
joint business of the defendants Davis; Ivan Davis, an employee of 
the corporate defendant, was a t  the moment of her injury engaged 
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in the business of his en~ployer; her injuries were due t o  the negligent 
manner in which he operated the automobile. 

Answers were filed by the individual defendants and by the corpor- 
ate defendant. Each denied any negligence on the part of Ivan Davis, 
the driver. Each pleaded contributory negligence on the part of plain- 
tiff. Each denied that  Ivan Davis was an agent, servant, or employee 
of the corporate defendact. 

When plaintiff rested, defendants moved for nonsuit. The motion 
was allowed as to the corporate defendant but denied as to  the indi- 
vidual defendants. An exception was properly noted t o  the allowance 
of the motion to  nonsuit as to the corporate defendant. Individual de- 
fendants then offered evidence. At the conclusion of all of the evidence 
they renewed their motion to nonsuit. The motion was overruled, and 
issues as to the negligence of the defendant Ivan Davis, liability of 
Polly Davis, contributory negligence, and damages were submitted 
to the jury. The first issue reading: "Was the plaintiff injured by the 
negligence of the defendant Ivan Bryan Davis, as alleged in the Com- 
plaint?" was answered in the negative. The other issues were not 
answered. Judgment was entered dismissing the action as upon non- 
suit as to the corporate defendant and in conformity with the verdict 
as to the individual defendants. Plaintiff excepted and appealed. 

George H .  Windsor for plaintiff appellant. 
Gardner, Connor & Lee for defendants I van  Bryan Davis and Polly 

JlcCullen Davis, appellees. 
Taylor, Allen & Warren, attorneys for defendant The Wilson Daily 

Times,  Inc., appellee. 

PER CURIAM. Defendants Davis moved to dismiss the appeal for 
failure to comply with our rules prescribing the method of preserving 
exceptions and presenting assignments of error. 

Plaintiff assigns error in this manner: "ASSIGNMENT # I :  EX- 
ceptions 1 (R  p 1 8 ) ,  2 (R p 2 3 ) ,  3 (R pp 23-24),  4 (R p % ) ,  5 ,  6 
(R  pp 26-27),  7 ,  8, 9 (R  p 27) .  

"Errors relate to the undue and improper limitations and restrictions 
imposed by the Court on plaintiff in examination of witnesses and ex- 
clusion of offered evidence going to the negligence of the defendant 
Ivan Davis." 

"ASSIGNMENT # 6 ,  EXCEPTIONS 26 (R p 58)) 27, 28 (R pp 
59-60) ,  29,30 (R p 6 1 ) ,  31 iR p 6 2 ) , 3 2 ,  33 ( R  p 6 3 ) .  34, 35 (R pp 
64-65 ) , 36, 37 (R  111) 65-66) ,  38 (R p 6 6 ) ,  39, 40 (R pp 67-68).  

"Errors relate to the charge of the Court pertaining to  Issue # 1. 
The Court did not properly explain the law, burden of proof. The 
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Court did not explain the applicability of the law of negligence to the 
evidence before the Court, as required by GS 1-180." 

Rules covering appellate procedure in this Court appear as Appendix 
1 in Volume 4A of the General Statutes. They are also published in 
221 N.C. Reports, p. 544, et  seq, the rules are mandatory, and when ap- 
pellant fails to comply, he may anticipate a dismissal. Tillis v .  Cotton 
Mills, 244 N.C. 587,94 S.E. 2d 600; Baker v .  Clayton, 202 N.C. 741,164 
S.E. 233; Pruitt v .  Wood, 199 N.C. 788, 156 S.E. 126; Culvert v .  Car- 
starphen, 133 N.C. 25. 

Under the rules, asserted error must be based on an appropriate ex- 
ception, and the errors relied on must be properly assigned. See Rules 
19 and 21. We have repeatedly said that these rules require the as- 
signment of error to  show what question is intended to be presented 
for consideration without the necessity of paging through the record 
to find the asserted error. A mere reference in the assignment of error 
to the record page where the asserted error may be discovered is not 
sufficient. Lowie & Co. v. Atkins, 245 N.C. 98, 95 S.E. 2d 271; Arm- 
strong v. Howard, 244 N.C. 598,94 S.E. 2d 594; Allen v. Allen, 244 N.C. 
446,94 S.E. 2d 325; Steelman v .  Benfield, 228 N.C. 651,46 S.E. 2d 829; 
Seed Co. v .  Cochran &. Co., 203 N.C. 844, 165 S.E. 354; Greene v .  
Dishman. 202 N.C. 811, 164 S.E. 342. These cases demonstrate the in- 
adequacy of plaintiff's assignments of error as they relate to  her appeal 
from that  portion of the judgment denying plaintiff's right to recover 
from the individual defendants. The motion to dismiss is allowed. 

Plaintiff's exception and assignment of error as i t  relates to the judg- 
ment of nonsuit is in proper form and complies with our rules. It is, 
however, not necessary to consider an exception and assignment of 
error when it is apparent that the error, if any, is harmless. Liability 
of the corporate defendant is predicated on the doctrine of respondeat 
superior. It has been determined that the asserted agent was not negli- 
gent, and plaintiff is bound by that adjudication by the dismissal of 
her appeal. Since liability of the master or employer can only rest on 
a finding that the agent or employee was negligent, no harm can come 
to plaintiff by adjudging the cvidence insufficient to establish the as- 
serted agency. 

As to  the individual defendants the appeal is 
Dismissed. 
As to the corporate defendant the judgment is 
Affirmed. 
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I s  THE MATTER OF THE WILL OF LUKIE L. TENNER, DECEABED. 

(Filed 1 9  March, 1 9 5 8 )  

Wills 5 13- 
In those instances not coming within the esceptions enumerated in 

the statute, the marriage of the testator after the esecutioli of the will 
re-iokes it in toto and not only to the extent necessary to perinit the 
widow to share in the estate. G.S.  31-5.3. 

APPEAL by propounders from Pless, J., November 1957, Schedule 
-4, Civil Term of NECKLENBURG. 

Caveat by the widow to  the will of her deceased husband, Lukie L. 
Tenner. 

All the evidence showz these facts: On 3 March 1951 Lukie L. Ten- 
ner duly executed his will devising and bequeathing in fee simple all 
his property to his two brothers, Sol Tenner and Albert Tenner, with 
a provision that  if either be dead a t  the death of the testator his share 
shall go to  the survivor, and appointing them, or the survivor, execu- 
tors of his will. On 25 November 1951 Lultie L. Tenner married Willie 
Mae Irby Tenner. Lukie L. Tenner died 27 July 1957. On 28 -August 
1957 the executors named in the will tendered the will of Lukie L. Ten- 
ner duly executed on 3 March 1951 for probate, and it was duly admit- 
ted to probate in common form. On 12 September 1957 Willie Mae Irby 
Tenner filed a caveat to her husband's will, alleging that,  pursuant to  G. 
3. 31-5.3, it was revoked by her husband's subsequent marriage to her. 
No children were born of the marriage. Lukie L. Tenner left surviving 
a t  his death his two brothers named in his will, two sisters, and the 
issue of a deceased sister. 

The widow having given bond, pursuant to  the provisions of G. S. 
31-33, the clerk of the Superior Court transferred the proceeding to  
the Superior Court for trial and issued citations to the interested parties. 

Three issues were submitted to  the jury. I n  answer to  these issues 
the jury found that  the paper writing offered for probate as the last 
will and testament of Lukie L. Tenner, deceased, was duly esecuted 
according to law; that subsequent to the execution of his xi11 Lukie 
L. Tenner married Willie Mae Irby Tenner; and tha t  the paper writ- 
ing offered for probate, and each part  thereof, is not the last mill and 
testament of Lukie L.  Tenner. 

From judgmmt in accordance with the verdict, the propounders 
appeal. 

Weinstein and Muilenburg for Propounders, Appellants. 
Ralph 17. Ridd and Archibald C. Rufty for Caveator, Appellee. 

PER CURIAJI. G.S. 31-5.3 provides that "a will is revoked by the 
subsequent marriage of the maker, except as follows. . . ." The two 
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exccptions set forth in the statute do not apply in the instant proceed- 
ing. 

The contention of the propounders is that when a man marries a 
woman subsequent to making his will, tha t  G. S. 31-5.3 does not re- 
voke the will in its entirety, but revokes it only to  the extent necessary 
to permit the wife to share in his est,ate as if her husband had died 
intestate, and otherwise his will is to remain in full force and effect. 
Pursuant to  their theory of the law, they assign as errors the failure 
of the court to  submit an issue to the jury as to  such partial revoca- 
tion of the will; the failure of the court to  instruct the jury tha t  "un- 
der the evidence in this case the entire will should not be revoked but 
only so much thereof should be revoked as may be necessary to  
allow the caveator to share in said estate to the extent provided by 
law i f  the testator had died intestate, otherwise the provisions of the 
will shall remain in full force and effect as written and attested to"; 
the court's submission to the jury of the  third issue "Is said paper 
writing offered for probnte, and each part  thereof, the last will and 
testament of Lukie L. Tenner, deceased?"; and the court's instruction 
to  the jury on the third issue to  the effect that  if the jury should find 
from the evidence that  Lukie L. Tenner married Willie Mae  Irby 
Tenner subsequent to thc execution of his will, the jury should answer 
the third issue No. 

The object of G. S. 31-5.3 is set out as plainly as language can do  
it. The statute provides that  a person's subsequent marriage ipso facto, 
with certain exceptions, revokes all prior wills made by such person. 
The statute does not provide for any partial revocation, as contended 
by the propounders. Sinclair v. Travis, 231 N. C. 345, 353, 57 S. E. 
2d 394, 400; Potter v. Clark, 229 N. C. 350, 49 S. E. 2d 636; I n  re 
Will of Coflield, 216 K. C. 285, 4 S. E. 2d 870; I n  re Will of Watson, 
213 S .C.  309, 195 S.E. 772; iMoore v. Moore, 198 N.C. 510, 152 S.E. 
391 ; In re Will of Bradford, 183 N. C. 4, 110 S. E. 586; Means v. Ury, 
141 S. C. 248, 53 S. E. 850. See Sawyer v. Sawyer, 52 N. C .  134; Wins- 
low 2,. Copeland, 44 N. C. 17. 

All of the propounders' assignments of error are overruled. I n  the 
trial below we find 

No Error. 

JOHS H. FORTNER v. MEDFORD DEITZ 

(Filed 19 March, 1958) 

APPEAL by plaintiff from Huskins, J. ,  a t  October-November 1957 
term of SWAIX. 

Civil action to  recover for personal injury sustained by plaintiff as 
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result of alleged negligence of defendant. 
Plaintiff testified in substance that  he entered into an oral contract 

with defendant by which defendant was to  level off and build service 
station site for plaintiff and his brother,-defendant to  furnish bull- 
dozer for which plaintiff was to  pay defendant $2.00 a truck load of 
dirt. One McMahan was sent by defendant to  do the work. On 7 May, 
1956, McMahan had ridden the bulldozer about an hour with plaintiff 
and showed him how to operate it. And next morning plaintiff was 
out on the job before anyone else. Later McMahan came and told 
plaintiff to get up on the bulldozer, and he did so. He  couldn't start 
it. One Cagle, a worker there, started i t  for him and, though he had 
no experience in doing so, plaintiff began t o  operate it  back and forth 
leveling dirt, and that  bank gave way and the dozer started over; but 
the brakes would not stop it. Plaintiff also testified that  he knew that  
the bulldozer is a dangerous instrument in the hands of somebody who 
doesn't know how to operate i t ;  that  he was inexperienced in operating 
i t ;  that  he did not know how to operate i t ;  that  even so, he got up on 
it  and tried t o  operate i t ;  and that  he doesn't remember just what did 
happen. 

From judgment as of nonsuit entered a t  close of his evidence, plain- 
tiff appeals to Supreme Court and assigns error. 

T. M. Jenkins, R. B. Morphew for Plaintiff Appellant. 
Williams and Williams for Defendant Appellee 

Per Curium. The only assignment of error present,ed for decision 
on this appeal is based upon exception to entry of judgment as of non- 
suit. 

Taking the evidence offered upon trial below, as shown in the record 
of case on appeal, in the light most favorable to  plaintiff, as is done in 
testing its sufficiency to withstand motion for judgment as of nonsuit, 
there is lack of evidence from which actionable negligence is shown, or 
may be inferred. Indeed it is speculative as to  what caused the acci- 
dent. 

But if i t  should be conceded that there is evidence of negligence on 
the part of defendant, the evidence clearly establishes, as a matter 
of law, contributory negligence of plaintiff. No new principle of law 
is involved. Hence the judgment as of nonsuit is 

Affirmed. 

D. E. WILSOX v.  JOSEPH BROWN KENNEDY 
AND 

MRS. D. E. WILSOS V. JOSEPH BROWN KESSEDY AND D. E. WILSON, 
ADDITIONAL DEFEXDAKT. 

(Filed 2 6  March, 1 9 5 8 )  
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1. Automobiles fj 48- 
On defendant driver's claim against plaintiff's driver for  contribution 

in the event of recovery by plaintiff passenger, defendant is entitled to 
have the evidence tending to support the claim reviewed in the light 
most favorable to him in passing on motion to nonsuit, and nonsuit should 
not be allowed thereon if defendant's evidence, when so viewed, supports 
the allegations for contribution. 

8. Antomobiles Q 17- 
G.S.  20-158(k) deals only with red and green lights a t  intersections 

outside of municipal corporate limits and is inapplicable to a traffic 
light within a municipality having red, green and amber lights. 

3. Evidence f j  2- 
The courts will not take judicial notice of municipal ordinances. 

4. Automobiles fj 17- 
Where the municipal ordinance governing traffic control signals hav- 

ing red, green and amber lights is not introduced in evidence, the different 
signals will be given that interpretation which a reasonably prudent 
operator of a motor vehicle should and would understand and apply; 
when a motorist is faced with the red traffic light, he is required to stop, 
when faced by the amber light, he is warned that red is about to appear 
and that  it  is hazardous to enter, the amber light being for the purpose 
of affording a motorist who has entered on the green light an oppor- 
tunity to clear the intersection before the cross traffic is invited to enter. 

5. Same- 
A green traffic signal does not guarantee safe passage through an 

intersection, but the driver entering a n  intersection while faced with the 
green light must nevertheless exercise the care of a reasonably prudent 
person under similar conditions. 

6. Automobiles Sfj 42g, 4- Evidence of plaintiffs negligence i n  entering 
intersection controlled by trafflc lights held t o  t ake  issue of contribu- 
tory negligence t o  jury and  present r ight  t o  contribution. 

Plaintiff driver and plaintiff passenger were proceeding south on a 
two-lane street into an intersection controlled by traffic signals having 
red, green and amber lights. Defendant's car entered the intersection 
from plaintiffs' right from the southernmost lane of the six-lane inter- 
secting street. In  plaintiff passenger's action against defendant i t  was 
established that her injuries resulted from defendant's negligence. Com- 
putations from testimony as  to the speed a t  which plaintiff's car was 
being driven and the distances involved permitted inferences that plain- 
tiff entered the intersection after the amber light had appeared or that  he 
entered the intersection even after the light had turned red. Held: The 
evidence was sufficient to be submitted to the jury on the question of plain- 
tiff driver's negligence, which, if found in the affirmative, would consti- 
tute contributory negligence barring his recovery against defendant, and 
wohld entitle defendant to contribution in the payment of the claim of 
plaintiff passenger, and judgment of nonsuit on the claim for contribution 
is reversed, and a new trial is awarded in plaintiff driver's action for 
failure to submit the issue of contributory negligence. 



76 I N  T H E  S U P R E N E  COURT. [248 

APPEAL by defendant Kennedy from Froneberger, J., December 
1957 Civil Term, GASTON. 

This litigation grows out of the collision between a Ford automobile 
owned and operated by plaintiff D. E .  Wilson and a Nash automobile 
owned and operated by defendant Kennedy The collision occurred 
about 3:00 p.m., Sunday, 22 January 1956, a t  the intersection of Frank- 
lin and Linwood Avenues in Gastonia. 

Franklin Avenue. (US .  Highway 29) runs east and west. It is sixty 
feet wide and is divided into six lanes for vehicular travel, three lanes 
for eastbound traffic and three for westbound traffic. I t  is intersected 
by Linwood Avenue, which is thirty-six feet wide. Linwood Avenue 
runs about fifteen degrees east of north; hence the intersection is not 
a right angle. 

East  and west traffic on Franklin Avenue is separated by a double 
yellow line painted on the highway. On the west side of the intersec- 
tion this yellow line terminates in a concrete "island" about thirty feet 
long, the eastern end of which is twenty-two feet west of the projection 
of the western line of Linwood Avenue a t  the intersection. Just east 
of the concrete island is a crosswalk indicated by lines painted on 
the highway. 

A line is painted on the highway to  indicate the inside or northern- 
most lane for eastbound traffic. At and prior to  the collision this lane 
was occupied by a large truck. A Chevrolet station wagon owned by 
P. E. Zachary occupied the middle eastbound lane. Defendant Ken- 
nedy, headed east, was using the south or outside lane of Franklin 
Avenue. 

Linwood Avenue north of the intersection is a two-way highway, 
one for southbound traffic, the other for northbound traffic. 

Movement of traffic across the intersection is regulated by traffic 
lights. There are four of these lights, so placed as t o  be readily observ- 
able to  motorists traveling in each direction. The lights are arranged 
on a 50-second cycle, i.e., a red interval, then a green i n t e r~a l ,  then 
an amber interval, then back to  red. Green-amber shows half of the 
50-second cycle, and amber takes 2% seconds of that  interval. When 
green or amber is showing, red shows to opposing traffic at the inter- 
section. 

It is alleged that the traffic lights were installed and maintained in 
conformity with an ordinance of Gastonia. No evidence was offered 
to  support that  allegation. An employee of the electric department of 
Gastonia testified that  he supervised the lights, and to the time in- 
tervals. 

Plaintiff Wilson was traveling south on Linwood Avenue. He was 
driving. His wife was sittlng on the front seat with him. His brother 
and sister-in-law were in the back seat. The Wilson car was traveling 
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a t  a speed estimated by plaintiff and his witnesses a t  15, 20, or 25 
m.p.h. The intersection is a 35-mile speed zone. The collision occurred 
in the southwestern quadrant of the intersection. The Ford was then 
in the southbound lane of Linwood Avenue and in front of the two 
southernmost eastbound lanes of traffic on Franklin Avenue. 

Wilson, alleging that  the collision n-as due to  the negligent opera- 
tion of Kennedy's car, seeks compensation for personal injuries and 
property damage. Mrs. Wilson, his wife, and a passenger in the Ford, 
seeks compensation for personal injuries. They allege tha t  defendant 
was operating his vehicle a t  an excessive rate of speed, in excess of 
35 ni.p.h., tha t  he failed to maintain a proper lookout, tha t  they, the  
plaintiffs, entered the intersection with a green light and were prac- 
tically through the intercection when Kennedy, disregarding the traf- 
fic lights, entered the intersection and ran into them. Kennedy denied 
all allegations of negligence. He  asserted the collision was due solely 
to  the negligence of the operator of the Ford in failing to  keep a proper 
lookout, operating a t  an unlawful rate of speed, and in total disre- 
gard of traffic lights, the Ford having entered the intersection when 
the traffic light warned its operator not to do so. Kennedy asserted 
tha t  Wilson by his negligence contributed to  the injury sustained by 
Mrs. Wilson, and that  he, Kennedy, was entitled to  contribution. He  
also alleged tha t  the collision was caused solely by the negligence of 
Wilson, operator of the Ford, and asserted a claim against him for 
damages to  the Nash. On motion of Kennedy, Wilson was made an 
additional defendant. Wilson answered Kennedy's pleadings and denied 
any  negligence on his part. He  reasserted the allegations of negligence 
on Kennedy's part  as alleged in his (Wilson's) suit against Kennedy, 
and by way of counterclaim asserted his right to recover his damages 
as  asserted in his original suit. The causes were consolidated for trial. 
At the conciusion of defendant's evidence the court allowed the mo- 
tion of additional defendant Wilson to nonsuit Kennedy's claim for 
contribution and Kennedy's counterclaim. He  did not submit an issue 
of contributory negligence by Wilson, but submitted the cases to the 
jury on issues relating only to the negligence of defendant Kennedy 
and damages. The jury answered the issues as to defendant's negligence 
in the affirmative and assessed damages in each case. Judgments were 
entered for each plaintiff on the verdicts. Kennedy's counterclaim and 
cross-action were dismissed by nonsuits in the respective judgments. 
Defendant Kennedy excepted and appealed. 

Ernest R. Warren and Helms, Mulliss, McMillan & Johnston for 
D. E: Wilson, appellee. 

Carpenter & Webb for defendant Joseph Brown Kennedy, appellant. 

RODYAN, J .  Defendant's exceptions do not present any question 
which involves the right of the plaintiff h l r ~  Wilson to  compensation 
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in accord with the verdict in her case. His exceptions present only the  
asserted negligence of D. E. Wilson, operator of the Ford, (a)  as a 
basis for contribution for payment of the judgment obtained by Mrs. 
Wilson, (b)  as a bar to recovery by Wilson, the operator, of his claim 
for damages, (c) as the basis for liability by Wilson to defendant for 
damages to Kennedy's car as asserted in the counterclaim. 

When the court allowed the motion of the additional defendant, 
Wilson, to  nonsuit Kennedy's claim for contribution to  compensate 
Mrs. Wilson for the injurics she sustained in the collision, it determin- 
ed and adjudged that Wilson, the operator of the Ford, did not negli- 
gently contribute to th,? collision and the injuries sustained by Mrs. 
Wilson. If Wilson was not negligent in producing or contributing t o  
the collision, there could. of course, be no negligence which would de- 
feat Wilson's claiin for damages; if, however, Wilson is chargeable 
with negligence proximately contributing to  the collision, i t  bars Wil- 
son's right to recover from Kennedy and entitles Kennedy to contri- 
bution for payment to  Mrs. Wilson. 

On Kennedy's claim for contribution he was, as t o  Wilson, a plain- 
tiff, Xomh  v. Johnson, 246 N.C. 179,97 S.E. 2d 773, and as such is en- 
titled to  have the evidence in support of his claim viewed in the light 
accorded plaintiffs in passing on motions to  nonsuit. If the evidence, 
when viewed in the light most favorable to  him, supports his allega- 
tions, its weight and credibility was for the jury. 

Since Linwood Avenue crosses Franklin Avenue a t  an oblique angle, 
the distance through the intersection is somewhat in excess of the 
width of Franklin Avenue. There is evidence that  the right front of 
the Ford and the left front of the Nash were damaged in the colli- 
sion. This fact and the other testimony as to  the location of the ve- 
hicles a t  the moinent of impact would tend to indicate that  the Ford 
had traveled perhaps as much as 50 or 55 feet across the intersection a t  
the moment of impact. At a speed of 15 m.p.h., as fixedby the opera- 
tor of the Ford, it was traveling 22 feet per second; a t  a speed of 25 
m.p.h., a permissible inference from other testimony, i t  was traveling 
approximately 37 feet per second. At either speed he could traverse 
the intersection in less than four seconds. 

Kennedy testified that  he saw the light on his street turn green be- 
fore lle reached the intersection, and that he proceeded into the inter- 
section on a green light. To his left, traveling in an easterly direction 
x a s  the Zachary station wagon and the truck. They had reached the 
intersection ahead of him and had stopped a t  the crosswalk for a red 
light; but there is evidence to  the effect that  they had started to  move 
eastwardly before Kennedy reached the intersection. Zachary, operator 
of the Chevrolet station wagon occupying the center lane for east- 
bound traffic, testified: 
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"When the Nash entered into the intersection, the traffic signal was 
green. It had been green for some period of time prior to the Nash 
entering the intersection. It had been green a t  last four seconds, 
and possibly as much as six or seven seconds." 
Mrs. Zachary, an occupant of the station wagon testified: 
"At the moment of the oollision the traffic light was green for traf- 
fic traveling east on Highway #29. It had been green approximate- 
ly five seconds. After the collision, the two automobiles scooted 
over to  the corner of the intersection together, the southeast cor- 
ner." 

The evidence is uncontradicted to the effect that when the traffic light 
shows green on either Franklin or Linwood, i t  would show red on the 
other. Nor is i t  contradicted that  when the green is followed by amber, 
it would continue to show red on the other avenue. 

On the testimony the jury might find that  Kennedy had a green 
light for four or five seconds before the collision. At a speed of 15 
m.p.h. Wilson would have traveled in four seconds more than 85 feet 
after the light showed red on Linwood Avenue and 150 feet or more 
after the amber light first showed on Linwood Avenue. Since Wilson 
had only traveled 50 or 55 feet or thereabouts in the intersection when 
the collision occurred, the jury could find that  the red light came on 
before Wilson reached the intersection and that  the amber light came 
on when he was 100 feet or more north of the intersection. 

True this evidence is sharply in conflict with Wilson's evidence that  
he entered the intersection on a green light. But if the evidence offered 
is sufficient to  show negligence on the part of Wilson, Kennedy is en- 
titled to have a jury ascertain the facts. There is other evidence which 
a jury might find sufficient to establish Wilson's negligence. 

Since the jury can find from the evidence that  Wilson entered the 
intersection when confronted with either a red or amber light, would 
that  fact permit a jury to find that Wilson was negligent? This case 
is unlike Currin v .  Williams, unte, p. 32, and Cox v. Freight  Lines, 
236 N.C. 72,75 S.E. 2d 25. I n  this case no statute gives interpretation or 
legal effect to  the traffic lights. G.S. 20-158(c) is confined to red and 
green lights a t  intersections outside of municipal corporate limits. It 
makes no reference to  amber lights and can have no effect here since 
this intersection is within the corporate limits of Gastonia. What the 
ordinances of Gastonia provide is speculative. The evidence does not 
disclose. We cannot take judicial notice of municipal ordinances. S v. 
Clyburn, 247 N.C. 455. 

Unaided by statute or ordinance, the meaning and force to  be given 
t o  the traffic light a t  this intersection is that  meaning which a reason- 
ably prudent operator of an automobile should and would understand 
and apply. Coach Po. v. F d t z ,  246 N.C. 523. Traffic signals of the kind 
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here described are in such general use that it is, we think, well known 
by motor vehicle operators that  a red traffic light is a warning tha t  
the highway is closed in order to  permit those using the intersecting 
highway safe passage through the intersection. Hence, prudence dic- 
tates tha t  he should stop The meaning of the amber light is likewise 
recognized. It cautions but not in the positive tones of the red light. 
It warns tha t  red is about to appear, and that  i t  is hazardous to  enter. 
I t  affords those who hare  entered on the green light the opportunity 
to proceed through tlie intersection before the crossing traffic is invited 
to  enter. Jackson 2,. C a m p  c f  Broux Pwduce Co., 88 S.E. 2d 540 (Ga.) ; 
Blashfield Automobile Law, sec. 1040, perm. ed. The green light indi- 
cates that  the motorist may proceed. It does not guarantee safe pas- 
sage through tlie intersection. The driver accepting the invitation 
iiiust continue to esercise tlie care of a reasonably prudent person under 
similar conditions. 

With these iiieanings n-hich the jury could apply to  the traffic lights 
and the evidence on wliich a jury could find tha t  the Ford entered the 
intersection when warned not to  do so by a red light or when cautioned 
not to do so by an amber light, it was for the jury to  determine wheth- 
er Wilson's conduct was negligent and a proximate cause of the colli- 
sion and resulting injuries. Wright v. Pegram, 244 N.C. 45, 92 S.E. 2d 
416; Hyder v. Battery CO., Inc., 242 hr.C. 553, 89 S.E. 2d 124; Cox v. 
Freight Lines, supra. 

If the jury determines that Wilson's negligence proximately contrib- 
uted to the collision and injuries, tha t  negligence would (1) entitle 
Kennedy to  contribution for the payment of the judgment which Mrs. 
Wilson has obtained, and (2) defeat any claim which Wilson might 
have for injuries to his vehicle. If the jury answers the issue of Wil- 
son's negligence in the negative, he is entitled to  have the jury fix the  
amount of his damages. 

Since the jury has ascertained, in an action in which Mrs. Wilson, 
the defendant Kennedy, and Wilson, the operator of the Ford, are all 
parties, tha t  Kennedy negligently operated his motor vehicle, which 
was a t  least one of the causes of the collision, i t  necessarily follows 
that  Kennedy is not entitled to  recover of Wilson on Kennedy's count- 
erclaim. 

The judgment fixing defendant's liability to  Mrs. Wilson as  ascer- 
tained by the jury is affirmed. The judgment dismissing defendant's 
claim for contribution is reversed. The judgment imposing liability on 
defendant Kennedy for damages to plaintiff D. E. Wilson is erroneous. 

As to plaintiff Rlrs. D. E. Wilson--Affirmed 
As to  additional defendant D. E. Wilson-Reversed 
As to  plaintiff D. E. Wilson-New Trial. 
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J. W. GRIFFIN v. .I. V. BLAR'KESSHIP, TRADISG AS A. P. BLANKENSHIP 
ESGISEERING COJIPSNT, ASD ERNEST B. WILSON 

(Filed 2 6  March, 1 9 5 8 )  

1. Negligence 9 19b(l ) -  
Cpon motion for nonsuit in an action to recover for personal injuries 

negligently inflicted, the evidence must be considered in the light most 
favorable to plaintiff to determine its sufficiency to carry the case to 
the jury on the question of actionable negligence. 

2. Kegligence § 1- 
The operator of a bulldozer in grading land and clearing i t  of stumps 

and brush is under legal duty to exercise that degree of care which a 
reasonably prudent person would exercise to avoid injuring persons hav- 
ing a legal right to be near the machine. 

3. Negligence 9 17- 
In  order to recover damages for an injury on the ground of negligence, 

plaintiff' must prove not only negligence, but must also prove by the 
greater weight of the evidence that  such negligence was the proximate 
cause or one of the proximate causes of the injury. 

4. Negligence § 9- 
Foreseeability is an integral factor of proximate cause. 

5. Kegligence lQb(1)- Evidence held insufficient f o r  jury on issue of 
negligence on  par t  of operator of bulldozer. 

Plaintiff's evidence was to the effect that he had contracted for the 
use of a bulldozer and operator to grade and clear a street of stumps and 
brush, the street being partially on his land, and that  while he was stand- 
ing svme 10 feet off the right of way, a sapling, which was being pushed 
along by the bulldozer with a pile of other saplings, brush and rubbish, 
hit a stump and was thrown against plaintiff's leg. There was no evi- 
dence that the bulldozer was operated negligently or in a n  unusual or 
improper manner, or facts or circumstances from which such negligence 
could be legitimately inferred. Held: The evidence fails to establish 
either negligence or proximate cause on the part of the operator of the 
bulldozer. 

APPEAL by plaintiff from Craven, Special Judge, October 7 Special 
Civil Term 1957 of IV~ECKLENBVRG. 

This is a civil action to recover for personal injuries sustained by 
the plaintiff as a result of the alleged negligence of the defendants. 

Plaint.iff and his wife owned a small tract of land in Mecklenburg 
County near Toddville Road on Pinebrook Circle. The land adjoins 
a tract owned by Mr. C. E .  Burke. Plaintiff and Mr. Burke decided 
to open a street along their boundary line forty feet wide, twenty feet 
on plaintiff's land and twenty feet on Burke's land, for a distance of 
approximately 600 feet, leading from Pinebrook Circle. Plaintiff caused 
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his property along the proposed street to  be divided into building lots, 
and had the proposed street surveyed and staked out by a professional 
surveyor. 

The plaintiff contracted on behalf of himself and Mr. Burke with 
a representative of the defendant A. V. Blankenship Engineering Com- 
pany, hereinafter called Blankenship, to  grade the street with a bull- 
dozer. Blankenship was to  furnish a bulldozer and an operator to  do 
the work for $10.00 an hour. It was understood that  the street was t o  
be cleared by the owners, or a t  least the timber was to  be cut down be- 
fore the grading was to  be done. The stumping, clearing away of limbs, 
small bushes, etc., including the grading, was to be done by Blanken- 
ship. 

The bulldozer and equipment were sent to  the premises in question 
on 11 May 1956. The defendant Ernest B. Wilson was the operator 
of the bulldozer. The plaintiff had pointed out to  Mr. Wilson the 
stakes showing the boundaries of the street sometime prior to  the day 
the grading was begun. Just  before the work actually started, the 
plaintiff said t o  Mr. Wilson, "Now we have this timber and all, and 
I have a lot over here and I would like to  push this rubbish over on 
it." Mr. Wilson said, "We won't push it  over on that  lot, i t  will damage 
your trees. We will push i t  up and burn it." It was agreed that  the 
stumps, trees, and rubbish that  had been left in the street area would 
be pushed into a pile in the middle of the street and burned. The plain- 
tiff thereafter set fire to  the pile of rubbish and assisted in burning it. 
Meantime, Mr. Wilson was proceeding to push treetops and other rub- 
bish upon the pile of burning rubbish. 

Mr. Ted S. Lewis had cut the trees in the street area and it  was 
understood that  in return for his labor he was t o  have all the merch- 
antable timber. After setting fire t o  the pile of rubbish, the plaintiff 
and Mr. Lewis watched Mr. Wilson finish up a t  the end of the street 
next to  Pinebrook Circle. The bulldozer was then headed towards the 
dead end of the street. The plaintiff said to  Mr. Lewis, "If you want 
to  save that  timber on the other end we better go down and throw it  
out. If we don't i t  will be pushed up and burned." The plaintiff and 
Mr. Lewis crossed the street that  was being graded, now called Burke 
Drive, and went into the woods a distance of approximately twenty 
feet and were about 250 feet from Pinebrook Circle and about 350 feet 
from the dead end of the street. The plaintiff saw some poison ivy 
hanging from the trees. Being allergic to  poison ivy, he stepped back 
towards the street about five feet. He t,estified, ('1 could hear the bull- 
dozer running, making right much noise. There were trees around me 
* * * trees all over the whole place. Quite a few clusters of trees, stand- 
ing. * * * As I stood about 15 feet in the woods from the edge of the 
road, I was looking out into the road * * * I could see the operator but 
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couldn't see the dozer. I could see through the cluster of trees. I could 
see the man sitting on the dozer. * * * AS he came on down, I stood 
there* * * looking * * * I could see him, the driver, as the dozer moved 
on down. In  a few minutes something hit me, my leg, and knocked me 
to the ground. * * * There was a blade on the front end of the dozer. 
The dozer was sitting to  east of the center of the street and back 
toward the dead end of the street from me. At the time the tree hit 
me it  was right across from me * * * When the tree hit me I was 
knocked to the ground. It hit my left leg below the knee * * * As I 
was on the ground I saw the tree. The stunlp end of the tree hit me, 
i t  had been sawed off * * * the sawed-off end next to  me was 4 to  5 
inches in diameter, the trunk end. The pole or tree extended from 
where I was lying to  the front of the blade of the bulldozer." The acci- 
dent occurred about one and one-half hours after the work was started. 
The bulldozer was stopped immediately after the accident. 

Plaintiff offered in evidence the adverse examination of the defend- 
ant Wilson, the operator of the bulldozer a t  the time of the accident. 
He testified, "It was a pine tree that hit Mr. Griffin in the leg. The 
bulldozer came in contact with the top end of the pine tree. The pine 
tree was about four inches through a t  the trunk end. It was sticking out 
there about eight or ten feet, I would say. But I don't know how long 
it  was because most of it was under the trees I was pushing. * * It 
was just in the pile of trees * * on the bottom of the pile * * and 
the trunk was sticking out. I had not completed my stumping a t  the 
time. * * * The blade of my dozer was 11 feet 6 inches wide, and the 
dozer was 8 feet wide. * * * I was on a D-7 Caterpillar * about 
five feet from the ground * * *. Sitting down my eyes were about eight 
feet from the ground * * *. I could see the left end of the blade on the 
ground, but not to  the right. You sit on the back end of the Caterpillar. 
I have never measured the length of the Caterpillar but i t  is about 18 
feet long * * *. On the right-hand side you can see the top of the blade 
a t  the end. * * * I did not see the pine tree because i t  was dragging 
along beside the tractor. It hit a stump * * * It was out to  the side of 
the tractor * * * . I t  was not sticking out from the tractor and blade 
* * ++. It was dragging back and come off of something there in this 
open place where Griffin was standing and, when it  hit the stump, 
it  flew around like that and hit Griffin. * * *" Q. "Before it  hit the 
stump and as it was dragging, was it dragging along parallel with the 
tractor?" A. "No, it was not dragging along parallel with the tractor 
when it hit the stump. The stubble and stuff was along back here, I 
guess, I did not see it. If it had been sticking straight out, I would 
have seen it. It came out from behind the stubble against the single 
stump, bounced, slid over and hit Griffin. It bounced out of the right 
of way when it left the stump. * * * The pile of brush I was pushing 
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when they got off the right of way was bigger than the tractor * * * 
they were around 50 feet from the dozer when they actually got off the 
right of way. * * * As I came up, Mr. Lewis walked back, about twice 
the distance that  he was, somewhere in the neighborhood of ten to  
twelve feet from the right of way. * * * At the time the tree hit Mr. 
Griffin, he was somewhere around * * " six or eight feet * * * I would 
say, off the right of way. * " * I first knew that the pole that struck 
hlr. Griffin was attached to my equipment when it  flew out and hit 
him." 

The evidence of this witness further tends to  show that  when the 
tractor was stopped, its blade was about even with Mr. Griffin. He  
testified, "I jumped off the tractor and took one step and was to Mr. 
Griffin * * * At the time the pine pole was still attached to the brush 
heap in front of the blade. From the end of the blade to the end of the 
pole was approximately eight feet. I later pushed the pole and other 
rubbish into the pile after we got Mr. Griffin to  the car." 

At  the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed and the plaintiff appeals, 
assigning error. 

Richard M. Welling, for plaintzff, appellant. 
Kennedy, Covington, Lobdell & Hickman, Eugene M. Anderson, Jr., 

for defendants, appellee. 

DENNY, J. This appeal turns on whether or not the plaintiff's evi- 
dence, when considered in the light most favorable to him, as it  must 
be when considering a motion for judgment as of nonsuit, is sufficient 
to  carry the case to the jury on the question of actionable negligence. 
Williamson v. Clay, 243 N.C. 337, 90 S.E. 2d 727, Singletary zl. Sizon, 
239 N.C. 634,80 S.E. 2d 676; Hughes v. Thayer, 229 N.C. 773, 51 S.E. 
2d 488; Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209. 

The plaintiff devotes a substantial part of his brief in arguing that  
the defendant operator of the bulldozer was not an employee of the 
plaintiff. Therefore, he contends that  both the defendant operator and 
his employer, the owner of the equipment, are responsible to the plain- 
tiff for the injuries he sustnincd, citing Hodge v. Illc(;trirc, 235 S.C.  
132, 69 S.E. 2d 227. 

It is not necessary to  determine whether the operator of Blanken- 
ship's bulldozer was an employee of the plaintiff or of Blankenship if 
the plaintiff's evidence is insufficient to  establish actionable negligence 
against the defendant Wilson. "Actionable negligence exists only where 
one whose acts occasion injury to  another owes to  the latter a duty 
created either by contract or by operation of law which he has failed 
to  discharge. There must be an act or omission by which a legal duty 
or obligation to the complaining party is breached and there must be 
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a causal connection between the breach of duty and the injury." True- 
love v. R.R., 222 N.C. 704, 24 S.E. 2d 537. 

The operator of the bulldozer on the occasion involved herein, owed 
to the plaintiff the duty t o  exercise due care in the operation and 
manipulation of the bulldozer. 

In  Butler v. Allen, 233 N.C. 484,64 S.E. 2d 561, this Court said: "The 
due care required in fixing responsibility for negligence is the rule of 
the prudent man. The stacdard is always that  care which a reasonably 
prudent man should exercise under the same or similar circumstances. 

1 1  . . . 
To recover damages for an injury, i t  is not only necessary to  prove 

a negligent act but i t  is equally necessary to  show by the greater 
weight of the evidence that  such negligent act was the proximate cause 
or a proximate cause of the injury. 

An integral factor necessary to  constitute proximate cause is fore- 
seeability. Cranfield v. Winston-Salem, 200 N.C. 680, 158 S.E. 241; 
Mclntyre v. Elevator Co., 230 N.C. 539, 54 S.E. 2d 45. 

In the case of Osborne v. Coal Co., 207 N.C. 545, 177 S.E. 796, i t  is 
said: "Foreseeable injury is a requisite of proximate cause, and proxi- 
mate cause is a requisite for actionable negligence, and actionable neg- 
ligence is a requisite for recovery in an action for personal injury neg- 
ligently inflicted." Beach v. Patton, 208 N.C. 134, 179 S.E. 446; Butner 
v. Spease, 217 N.C. 82, 6 S.E. 2d 808; Brady v. R.R., 222 N.C. 367, 23 
S.E. 2d 334; Hiatt  v. Ritter, 223 N.C. 262, 25 S.E. 2d 756; Watkins v. 
Furnighing Co., 224 N.C. 674, 31 S.E. 2d 917; Aldridge v. Hasty, 240 
N.C. 353, 82 S.E. 2d 331. 

There is no evidence on this record which tends to  show that  the de- 
fendant Wilson operated the bulldozer negligently or in an unusual or 
improper manner, or that in its operation there were any facts or cir- 
cumstances from which negligence on his part may be legitimately 
inferred. Gant v. Gant, 197 N.C. 164,148 S.E. 34; Rockey v. Ernest, 367 
Pa.  538, 80 A 2d 783. 

In our opinion, the evidence does not show facts sufficient to  war- 
rant the inference that  the operator of the bulldozer could reasonably 
have foreseen that  the sapling, which was being pushed along with a 
pile of other saplings, brush and rubbish, would fly out and injure the 
plaintiff, who was standing in the woods and off of the right of way. 
Osborne v. Coal Co., supra; Gant v. Gant, supra. Consequently, we 
hold there was no error in sustaining the motion for judgment as of 
nonsuit. 

Affirmed. 
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AGNES E .  GOLDBERG v. UNITED LIFE AND ACCIDENT INSURANCE 
COMPBNY, CONCORD, NEW HAMPSHIRE.  

(Filed 2 6  March, 1 9 5 8 )  

1. Assault and Battery 8 P- 
No words, however violent or insulting, justify a blow. 

2. Homicide 9 7- 
Where one person voluntarily and unlawfully strikes another, and 

the person so struck falls and hits his head, resulting in a fatal con- 
cussion, the death is a homicide. 

3. Insurance § 39- 
Plaintiff's evidence tended to show that insured was voluntarily and 

unlawfully struck by another, causing insured to fall and hit his head 
upon the floor, resulting in fatal  hemorrhage. Held:  Plaintiff's evidence 
discloses death from homicide within the exclusion provision of the 
double indemnity clause sued on, and therefore nonsuit was correctly 
entered in her action to recover double indemnity. 

4. Wial § 24a- 
Where defendant's affiirmative defense is established by plaintiff's own 

evidence, nonsuit may be entered. 

APPEAL by plaintiff from Pless, J., st 4 November, 1957, Term of 
MECKLENBURG. 

Civil action to recover upon double indemnity provisions of two 
life insurance policies issued by the defendant to Herman P. Goldberg, 
who died of a fractured skull following a fall to the floor after being 
assaulted and struck by Dr.  V. A. Black. 

Each policy insured the life of Herman P. Goldberg in the amount 
of $10,000 and contained a stipulation for double indemnity of $10,000, 
in terms as follows: "The United Life and Accident Insurance Com- 
pany, upon receipt of due proof of the death of the Insured while said 
policy and this agreement are in force, promises to pay DOUBLE 
INDEMNITY.  . . , in the event that  such death should result directly 
and independently of all other causes from bodily injury effected solely 
through external, violent, and accidental means . . . provided such 
death shall not have resulted from homicide, . . . " (Italics added.) 

The face amount of each policy was paid by the insurance company 
to the widow, Agnes E. Goldberg, in the total amount of $20,000, but 
the company refused to make payment under the double indemnity 
provisions, and thereupon this action was instituted. 

The plaintiff in her complaint alleges generally that the death of 
the insured "resulted directly and independently of all other means 
from bodily injury effected solely through external, violent, and acci- 
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dental means," within the meaning of the policies. And, specifically, 
she alleges: 

"9. That  on or about January 14, 1955, Herman P. Goldberg was 
a t  the Elks Club in the City of Charlotte, State of North Carolina, . . . 

"10. That on said date, one Dr. V. A. Black struck the said Herman 
P. Goldberg in the face with his hand or fist. 

"11. That  the said Herman P. Goldberg, immediately thereafter and 
as a result thereof, fell to  the floor, his head striking the said floor and 
causing a fracture of the skull and a sub-dural hemorrhage. 

"12. That as a result of said injuries the said Herman P. Goldberg 
died on Jan. 14, 1955." 

The defendant by answer denies that the insured met his death by 
accidental means within the coverage of the policies, and by way of 
affirmative defense alleges that  the death of the insured resulted from 
homicide, a cause of death expressly excluded from the double indem- 
nity insuring agreements. 

The plaintiff's witness Harry McKinnon testified as follows: 
"I was a t  the Elks Club on January 14,1955, a t  the time Mr. Gold- 

berg was injured. I was a t  one end of the room with my back 
towards the parties concerned. I entered the building just a short 
while before the incident, passed through the building into the 
back end of the receiving counter. While I was standing there I 
heard a conversation being carried on and all of a sudden a noise 
and when I turned around I saw Mr. Goldberg a t  an angle to 
the floor approximately hitting the floor. His head bounced off the 
floor. His whole body struck it, too. I had talked with Mr. Gold- 
berg when I walked in as a matter of greeting." 

On cross-examination the witness McKinnon testified: 
"The incident took place in the club room, which is in the base- 
ment floor, . . . At the time I saw Mr. Herman Goldberg and Dr. 
V. A. Black, they were in some manner of discussion; . . . Dr. Black 
and Mr. Goldberg were in proximity of each other. After I had 
passed and gone on, I did hear some words and then heard a 
noise and after that  I turned around. To the best of my knowl- 
edge, after I turned around I saw Mr. Goldberg fall to the floor. . 
I heard the terminology 's.o.b.' used. It came from the vicinity 
of where Mr. Goldberg was. Immediately after I heard the words 
's.o.b.,' I heard the noise and scuffle. When I heard the noise or 
scuffle, I turned around and saw Mr. Goldberg practically a t  the 
floor. His head hit the floor. I went over to the place where Mr. 
Goldberg and Dr. Black were immediately after it happened. I 
heard Dr. Black say that Goldberg called him a 's.o.b.,' and that 
he would hit any man that did. According to my testimony, I did 
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not indicate that  anyone called anyone a s.0.b.; however, the 
terminology was used. I did not set: anyone strike anyone; liow- 
ever, I did hear the noise. Whether he was struck or pushed or 
what have you, I don't know. I did hear the term 's.0.b.' used. I 
think Dr.  Black generally did state tha t  he (Goldberg) called 
him a 's.0.b.' and that  he did hit him." 

Dr.  Albert A. Kossove, a medical expert who was present a t  the 
autopsy, testified in par t :  

"The autopsy revealed the cause of his (Goldberg's) death. The 
findings were tha t  there was a rather large fracture of the skull 
in the occipital or back of the head region and tha t  there was ex- 
tensive subdural hemorrhage as well as hemorrhage in the spaces 
of the brain called ~ntra-ventricular hemorrhage. M y  opinion as 
to the cause of the injury is tha t  he received a strong blow on the 
head or the head striking any hard object." 

At the close of the plaintiff's evidence, the defendant's motion for 
judgment as of nonsuit was allowed. From judgment entered in nc- 
cordance with this ruling, the plaintiff appealed. 

Alvin A. London and Richard L .  Kennedy for plaintiff, appellant. 
Pierce, Wardlow, Knox & Caudle for defendant, appellee. 

JOHNSON,  J .  Conceding, without deciding, tha t  the plaintiff's em- 
dence in some aspects is sufficient to show prima facie tha t  the insured 
met his death through accidental means within the insuring provisions 
of the policies, even so, the evidence discloses conclusively that  the 
insured met his death by homicide as the  result of being struck by 
Dr.  Black. True, i t  may be inferred that  Dr .  Black was incited to 
action by the insulting language of the insured and tha t  in striking 
the blow he had no intent to kill. Nevertheless, the rule is that no 
words, however violent or insulting, justify a blow. Lewis v .  Fountam, 
168 N.C. 277, 84 S.E. 278; Palmer u. R.R. 131 N.C. 250, 42 S.E. 
604; 6 C. J. S., Assault and Battery, Sec. 91, p. 943. And death having 
resulted from the voluntary, unlawful act of Dr .  Black, i.e.; an assault 
and battery, i t  was death by "homicide" within the meaning of the 
exception clauses of the polities. 40 C. J. S., Homicide, Sec. 58; 29 C. 
J., p. 1150. See also S. v. Knight, 247 N.C. 754 102 S.E. 2d 259; S. zl. 
Hovis, 233 N .  C. 359, 64 S. E .  2d 564; United L ~ f e  & Accident Ins .  Co. 
v. Prostic, 169 Md.  535, 182 A. 421. These things appearing as the only 
reasonable inferences deducible from the testimony received in cvi- 
cence, the judgment of nonsuit entered below will be upheld on 
the ground tha t  the defendant's affirmative defense of homicide waq 
established as a matter of law by the plaintiff's evidence. Where a de- 
fendant's affirmative defense is so established, nonsuit may be cn- 
tered. Hedgecock v .  Ins. Co., 212 N.  C.  638, 194 S. E. 86; Butler v. 
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Ins. Co., 213 K. C. 384, 196 S. E .  317; Thomas-Yelverton Co. v. Ins. 
Co., 238 N. C. 278, 77 S. E. 2d 692; Jarman v. Offutt, 239 N .  C.  468, 
80 S. E. 2d 248. 

In  Hedgecock t i .  Ins. Co., supra, a t  p. 641, the rule is stated this 
way: "When the plaintiff offers evidence sufficient to  constitute a 
prima facie case in an action in which the defendant has set up an 
affirmative defense, and the evidence of the plaintiff establishes the 
truth of the affirmative defense as a matter of law, a judgment of 
nonsuit may be entered." 

.Affirmed. 

J. A. SHINGLETON v. S O R T H  CAROLINA W I L D L I F E  RESOVRCES 
COMMISSION ASD C. A .  MANNING. 

(Fi led  2 6  March,  1955) 

1. Ejec tmen t  5 15- 

In  a n  action fo r  recovery of land and  for  trespass, plaintiff  has  t he  
burden, upon defendant's denial, of proving both his t i t le and the  tres- 
pass of defendant. 

2. S a m c  
I n  a n  action fo r  the recovery of land. plaintiff must  rely upon the  

strength of his own tit12 and prove same by one of t he  methods recognized 
by law. 

When the  S t a t e  is  not a par ty ,  t i t le is  conc lus i r e l~  presumed to  be out 
of t he  Sta te ,  G.S. 1-36, but  there  is no presunlption in favor  of ei ther 
par ty  to  t he  action, and  plaintiff remains under bnrden of showing title 
in himself. 

4. d d v e r s e  Possession 5 15- 
A deed is  color of title only for  t he  land clrsignated and tlescribed in it. 

5. E jec tmen t  § 17- 
Where,  in a n  action to recover land, plaintiff relies, a s  a link in his 

chain of title, upon a coxnmissioner's deed in tax  foreclosure, but  fails  to 
offer in evidence the  judgment roll in such foreclosure proceeding, there 
is a hicctirs in plaintiff's chain of title, and  nonsuit is  proper. 

Iton.\~. \s ,  J., tooli no p a r t  in the consideration o r  decision of this case. 

&APPEAL by plaintiff from Xorris, J., a t  October 1957 Term, of 
PENDER. 

Civil action to recover land, and for trespass thereon. 
Plaintiff alleges in his complaint that the North Carolina Wildlife 

Resources Commission is the successor in interest, title and claim 
to the North Carolina Department of Conservation and Developn~ent; 
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and the defendant C. A. Manning is its employee; that  plaintiff is the 
owner and in possession of a ninety-two acre tract of land, in Topsail 
Township, Pender County, North Carolina, and more particularly de- 
scribed as therein set forth. 

And plaintiff further alleges in his complaint that  defendants claim 
some interest in said lands and are trespassing thereon, and interfer- 
ing with possession of plaintiff in manner stated to his damage, and, 
thereupon, prays judgment that  he be declared the owner of said land; 
that  defendants be enjoined from trespassing thereon; and that  he 
recover as damages an amount specified and for cost and general relief. 

The defendant North Carolina Wildlife Resources Commission de- 
murred to  the con~plaint upon grounds that  i t  is a State agency and 
cannot be sued, and the demurrer was sustained and action dismissed 
as  t o  it. 

Defendant C. A. Manning also demurred to the complaint upon 
grounds stated. However, the court overruled his demurrer, and gave 
him time to answer. 

And, answering, this defendant, Manning, admits the allegation of 
the complaint that  the North Carolina Wildlife Resources Commis- 
sion is the successor in interest, title and claim of the North Carolina 
Department of Conservation and Development; and that  he is its 
employee. But, for lack of sufficient information, defendant Manning 
denies the allegations of plaintiff as to his ownership and possession 
of the lands described in the complaint; and denies that  he has tres- 
passed upon lands of plaintiff. On the other hand, he admits "that the 
defendant North Carolina Wildlife Resources Commission claims an 
interest in said lands, and as employee and agent of said Wildlife Re- 
sources commission in the capacity of Refugee Assistant, he has had 
the supervision and control of the said lands described in article third 
of the plaintiff's complaint." Defendant Manning also denies other 
allegations of the complaint. 

I n  Superior Court, plaintiff stipulated that  "his 92-acre claim of 
land as set forth in his complaint herein lies entirely within the bound- 
aries of the claim of the North Carolina Wildlife Resources Commis- 
mission as set out by map of L. B. Hopkins, dated April 4, 1941." 

Upon trial in Superior Court, plaintiff offered in evidence three deeds 
under which he claims that he, and those under whom he claims, had 
open, notorious, and continuous adverse possession for sufficient length 
of time to ripen title: First: A deed from R. A. Nixon and others to 
H. C. Congleton, dated may 29, 1905, recorded June 17, 1905, in Book 
44, page 297. The court held that this deed does not constitute color 
of title, but admitted it in evidence. Exhibit A. 

Second: A deed from Nick Congleton, Fannie Congleton, F .  L. Bat- 
son, Rlinn~e Batson, IT. F. Blake and Cary Blake, grantors, t o  Neuse 
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Lumber Con~pany,  dated " day of August, 1917," probated Sep- 
tember 4, 1917 and recorded September 1917, in Book 110, page 379, 
of Pender County Registry. Exhibit B. 

Third: A deed from L. R. Bradshaw, Commissioner, pursuant to a 
judgment of the Superior Court of Pender Court in an action entitled 
"Pender County v. Neuse Lumber Company, Inc., to  J. A.  Shingleton," 
(who is the plaintiff), dated and filed for registration April 27, 1955. 
Exhibit C. 

Plaintiff, appellant, claims that  the several descriptions in these 
deeds cover the land in question, and tha t  the parties thereto have 
had sufficient possession to ripen title in him, and to support a finding 
that  the deed, Exhibit C,  conveyed to him title in fee. This is contro- 
verted by defendant. 

Motion of defendant for judgment as of nonsuit a t  close of plain- 
tiff's evidence was allowed. And from judgment entered in accordance 
therewith plaintiff appeals to  Supreme Court and assigns error. 

I. C. Wright for Plaintiff Appellant 
Attorney General George B. Patton for the State of *Vorth Carolina 
Corbett & Fisler for Defendant Appellee 

WINBORNE, C. J. Did the trial court err in granting judgment as 
of nonsuit? This is the determinative question on this appeal. Perti- 
nent decisions of this Court dictate negative answer. 

When in an action for the recovery of land, and for trespass there- 
on, defendant denies plaintiff's title and defendant's trespass, nothing 
else appearing, issues of fact arise both as to title of plaintiff, and 
as to trespass of defendant,-the burden of proof as to each being on 
plaintiff. Mortgage Co. v. Barco, 218 N.C. 154, 10 S.E. 2d 642; Smith 
v. Benson, 227 N.C. 56, 40 S.E. 2d 451; Locklear v. Ozendine, 233 
N.C. 710, 65 S.E. 2d 673; Williams 2).  Robertson, 235 N.C. 478, 70 
S.E. 2d 692; Meeker v. Wheeler, 236 N.C. 172, 72 S.E. 2d 214; Cherry 
v. Warehouse Co., 237 N.C. 362, 75 S.E. 2d 124; Pouell  v. Mzlls, 237 
N.C. 582, 75 S.E. 2d 759; Skipper v. Yozc, 238 N.C. 659, 78 S.E. 2d 
600; Sorman  v. Williams, 241 N.C. 732, 86 S.E. 2d 593; Jones z?. 

Tz~rlington, 243 N.C. 681, 92 S.E. 2d 75; Hayes u .  R i c a ~ d ,  245 K.C. 
687, 97 S.E. 2d 105; Scott v. Lewis, 246 N.C. 298, 98 S.E. 2d 294. 

Indeed, in such action plaintiff must rely upon the strength of his 
own title. This requirement may be met by various methods which 
are specifically set forth in Mobley v. Griffin, 104 N.C. 112, 10 S.E. 
142, and applied in numerous cases,-some of the late ones being Lock- 
lear v. Oxendine, supra; McDonald v. McCrumnzen, 235 N.C. 550, 70 
S.E. 2d 703; also Meeker v. Wheeler, supra. 

?Iloreover, in all actions involving title to real property, title is 
conclusively presumed to be out of the State unless i t  be a party to  
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the action, G. S. 1-36, but "there is no presumption in favor of one 
party or the other, nor is a litigant seeking to recover land otherwise 
relieved of the burden of showing title in himself." Moore v. Miller, 
179 N.C. 396, 102 S.E. 627; also Smith v. Benson, supra, and Loclclear 
v. Oxendine, supra. 

I n  the light of such presumption, plaintiff in the present action, 
assuming the burden of proof, has elected to  show title in himself 
by adverse possession, under known and visible lines and boundaries 
and under color of title, which is one of the methods by which title 
may be shown I n  pursuing this method a deed offered as color of 
title is such only for the land designa1,ecl and described in it. David- 
son v. Arledge, 88 N. C. 326; Smith v.  Fite, 92 N. C. 319; Barker v. 
R.R., 125 N.C. 596 34 S.E. 701; Johnston v. Case, 131 N.C. 491, 42 
S.E. 957; Smith v. Benson, supra; Locklear v. Oxendine, supra. 

Indeed the principle prevails in this State tha t  several successive 
possessions may be tacked for the purpose of showing a continuous 
adverse possession whew there is privity of estate or connection of 
title between the several occupants. See Loclclear v. Ozendine, supra; 
Ralnsey v. Ramsey. 224 N.C. 110, 29 S.E. 2d 340: Meeker 11. Wheeler., 
supra. 

Plaintiff, relying upon adverse possession of predecessors in his 
chain of title, offers a deed to the Neuse Lumber Company, Inc., and 
then he offers a deed to  himself from a commissioner, purporting to  
act under authority of judgment in a tax foreclosure proceeding. But  
the judgment roll in such proceeding is not offered in evidence. This 
creates a break in plaintiff's chain of title. Kelly v. Kelly, 241 N. C. 
146, 84 S.E. 2d 809. I n  this Kelly case i t  is stated: "In the instant case. 
neither the interlocutory judgment of foreclosure nor the final decree 
of confirmation of sale pursuant thereto, was introduced in the trial 
below. The failure to  introduce such documents left a break in de- 
fendants' chain of title. The action should have been nonsuited." See 
also Kelly v. Kelly, 246 N.C. 174, 97 S.E. 2d 872. 

However, this will not preclude plaintiff from bringing another 
action if the facts in r e s p t ~ t  to the tax foreclosure are accordant 
with law. 

Hence this Court expresses no opinion as to other matters presented 
on this record. 

Affirmed. 

RODMAN, J., took no part in the consideration or decision of this case. 
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G. W. NAGLE, JR. V. HERBERT BOSWORTH 

(Filed 2 6  March, 1 9 5 8 )  

Bills and Sotes  8 IS : Trial 5 Bld- 
I11 this action on a note, defendant set up the affirmative defense of 

material alteration. The case was submitted to the jury on the two issiies 
of execution of the note and the amount of recovery. I ie ld :  An instrnc- 
tion that the burden of proof oc the flrst issue was on plaintiff to prove 
clue esecution of the instrument and on defendant to prove his defense 
of material alteration niust be held prejuclicial as  tending to confuse the 
jury. 

BOBBITT, J., concurs in result. 

APPEAL by defendant from Farthing, J., a t  December 1957 Regular 
Civil Term of BUNCOMBE. 

Civil action to recover on promissory note. 
Plaintiff alleges in his complaint that on or about 15 June, 1955, 

and for value received, defendant executed and delivered to  him a cer- 
tain promissory note bearing said date in the sum of $3,324.00, copy 
of which is attached to complaint, payable 1 January, 1956, and bear- 
ing interest from date a t  the rate of six per cent per annum; and that 
the whole of said note is due arid payable after repeated demands 
and payment refused. 

Defendant, answering, denies the material allegations as set forth 
in the complaint, and for further answer and defense, and by way 
of counterclaim for affirmative relief, defendant avers and says: That 
prior to 15 June, 1955, plaintiff and defendant were operating together 
as a partnership under an oral agreement; that  on said date plaintiff 
and defendant signed a written dissolution of this partnership where- 
by defendant executed to  plaintiff a note in the amount of three hun- 
dred twenty-four ($324.00) Dollars as consideration for the release 
of all plaintiff's rights to the assets of the partnership; and that on 
said date defendant handed to plaintiff $387.50 cash, which belonged 
to defendant, and requested that  plaintiff deposit the same to defend- 
ant's account a t  the Bank of Asheville; that plaintiff agreed to do 
so, but that plaintiff took said sum of money and wrongfully con- 
verted it to his own use and failed and refused, and continues to  fail 
and refuse to  deliver same to defendant or to  deposit the same in the 
bank to credit of defendant. 

And "4. That defendant is advised, informed and believes, and so 
alleges, that the plaintiff has altered the note which the defendant 
issued to the plaintiff on June 15, 1955, as aforesaid, by adding the 
words 'Three Thousand' immediately before the words 'Three Hun- 
dred Twenty-Four' and by adding the figure '3' immediately pre- 
ceding the figures '$324' on said note; that plaintiff made said altera- 



94 IN THE SUPREME COURT. [248 

tions on said note with the fraudulent intent and design to  wrongfully 
deprive the defendant of his money. 

"5. That  in truth and in fact the defendant is not indebted to the 
plaintiff, but rather plaintiff is indebted to  the defendant in the sum 
of $53.50, together with interest on the same from June 15, 1955. 

"Wherefore, this answering defendant prays the court as follows: 
"1. That  the plaintiff take nothing by this action and that the 

same be dismissed. 
"2. That  the defendant have and recover of the plaintiff the sum 

of $53.50, together with interest from June 15, 1955, until paid " * *." 
Upon trial in the Superior Court the following proceedings were 

had : 
Plaintiff identified, and offered testimony tending t o  prove the  

execution by defendant and delivery to plaintiff of a paper writing 
purporting to be a pron~issory note under seal, for one-half interest 
in property of a partnership existing between them, all as alleged 
in the complaint, payment of which is due, and refused by defendant. 
And after offering the paper writing in evidence plaintiff rested his 
case. 

Defendant, thereupon reserving exception to  denial of his motion 
for judgment as of nonsuit then made, testified and offered evidence 
tending to support the averments and the counterclaim set forth in 
his answer. 

The case was submitted t o  the jury upon these two issues which 
the jury answered as indicated. 

"1. Did the defendant execute and deliver to the plaintiff for val- 
uable consideration a note in the amount of $3,324.00, as de- 
scribed in the complaint? Answer: Yes. 

"2. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer : $3,324.00." 

Defendant tendered two other issues pertaining to  his counterclaim, 
which the c ~ u r t  refused to  submit. 

Defendant excepted to  judgment on the verdict rendered, and ap- 
peals to  Supreme Court and assigns error. 

Williams & Williams, William C. Morris, Jr., for Plaintiff Appellee 
il lclean, Gudger, Elmore R. Martin for Defendant Appellant. 

WINBORNE, C. J. Among the assignments of error defendant, ap- 
pellant, stresses for error several portions of the charge, particularly 
with respect t o  the burden of proof,-all of which it would seem arise 
out of the difficulty in submitting the case on the first issue as it  re- 
lates to  both allegations of the complaint, and as affirmative defenses 
of defendant, upon the first issue, that  is, upon one issue rather than 
two or more. For instance, the court stated: "Now, ladies and gentle- 
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men of the jury, the court will mention burden of proof t o  you. The 
burden of proof on the first issue, on the first part of it, is on the 
plaintiff * * * (emphasis inserted)." Just what is meant by the phrase 
en~phasized, is not clear, for the issue is not divided into parts. 

And, again, defendant points to these instructions: "Now, if the 
plaintiff has satisfied yon from the evidence, and by its greater weight, 
that the defendant did execute this note and deliver i t  to  the plaintiff, 
in the amount of $3,324.00, as described in the complaint, then the 
plaintiff makes out what we call a prima facie case in his favor and 
shifts the burden of proof then over to  the defendant. The defendant 
must then go forward to satisfy you from the evidence, and by its 
greater weight, that he insists and contends here the note was altered, 
materially altered, a material alteration in this note, and the court 
charges you that  where a negotiable instrument is materially altered 
without the assent of all parties liable thereon i t  is avoided, except 
a s  against the party who has himself made, authorized or assented 
t o  the alterations, and subsequent endorsers." And again, "So if the 
defendant has satisfied you from the evidence and by its greater weight 
that  there was a material alteration in this note, as the defendant in- 
sists and contends, then it  would be your duty to  answer that  issue 
No." 

Considering these portions of the charge it  is problematical as to 
whether an average citizen would be able to  differentiate the dual bur- 
den of proof, thus set forth, upon the single issue. Therefore, this 
Court is of opinion and holds that  the exceptions so pointed out are 
meritorious, and that a new trial is in order. I n  so ordering, it is sug- 
gested that separate issues as to  affirmative pleas set up in defendant's 
answer, and supported by evidence, be submitted. 

For reasons stated, let there be a 
Kew Trial. 
BOBBITT, J. concurs in result. 

O'DELT. HILL A s n  J. C. HILL v. ROBERT L. DAWSOX, SR. Asn ZODIE 
CTSSISGHAJI aso W. S. CUNNISGHAlI, GARXISIIEES. 

(Filed 26 March, 193s) 

Attachment 11- 
Where plaintitfs recover judgment against defendant in the main 

action, in which the garnishees are  served, G.S. 1-440.22, and there is no 
attack upon the ralidity of the attachment nor demand for a jury trial 
for dissolution of the attachment, G.S. 1-410.36, plaintiffs are  entitled to 
summary judgment on the undertaking signed by defendant and one of 
the garnishees for the release of the property from the attachment, th r  
property having been sold and being incapable of delivery in lrincl to 
plaintiffs. 
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APPEAL by Zodie Cunningham and husband W. S. Cunningham, 
Garnishees, from Stevens, J., November Term 1957 of LENOIR. 

Civil action to recover $1,092.21, with interest, for groceries and 
merchandise sold and delivered by plaintiffs to the defendant Robert 
L. Dawson, Sr., during the years 1954 and 1955, which amount is due 
and unpaid. 

In  the year 1956 the defendant Robert L. Dawson, Sr., was a ten- 
ant on the farm of Zodie Cunningham, and husband W. S. Cunning- 
ham. He had 7 to 8 acres of tobacco. Dawson was to receive one-half 
the tobacco crop, less what amount was due the Cunninghams. After 
the institution of the action and the filing of their complaint plaintiffs 
secured from the Clerk of the Superior Court of Lenoir County, pur- 
suant to the provisions of G. S. 1-440.10 et seq., an order to attach 
and safely keep all the property of Robert L. Dawson, Sr., within 
the county of Lenoir, which is subject to attachment, or so much 
thereof as is sufficient to satisfy the plaintiffs' demand, together with 
the costs and expenses. At the time of the issuance of the original 
order of attachment the said Clerk, pursuant to G.S. 1-440.22, issued 
a summons to Zodie Cunningham and husband W. S. Cunningham, 
as garnishees. Zodie Cunningham and husband W. S. Cunningham 
filed an answer to the summons of garnishment. On the day of the 
issuance of the order of attachment the Sheriff of Lenoir County made 
a return to the court on the order of attachment that in execution of 
the order of attachment he had levied on one Farmall Cub Tractor 
and approximately 8,000 tobacco sticks of ungraded tobacco, esti- 
mated to be about 18,000 pounds of tobacco, and on the same day, 
pursuant to G.S. 1-440.24, he served on the garnishees a notice of levy 
in the garnishment proceeding upon any and all property held in 
their possession for the account, use, or benefit of the defendant 
Robert L. Dawson, Sr. On 4 September 1956 Robert L. Dawon,  Sr., 
and Zodie Cunningham gave an undertaking in the amount of $2,100.00, 
in the usual form, for the return of the property seized by the sheriff 
by virtue of the order of attachment. This undertaking recites a t  its 
beginning: "Whereas, the Sheriff of Lenoir County, under this process, 
has taken from the defendant the defendant's share of all that tobacco 
cultivated and harvested by the defendant as tenant on the lands of 
Zodie Cunningham and husband, W. S. Cunningham." 

The only evidence offered by the defendant and the garnishees was 
the testimony of W. S. Cunningham. On direct examination Mr. Cun- 
ningham was asked, "How much was sold from Mr. Dawson, Sr.'s 
portion?" He replied: "In different places. September 24, 1956, he 
sold 742 pounds for net $386.60. This was another one, I presume 
it was later, some they date and some they don't; 1262 pounds brought 
$679.25. This one on September 20th he sold 2260 pounds brought 
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$1151.70. October 3rd he sold 470 pounds for $255.65. On October 4th 
he sold-that's one they taken in some-232 pounds brought $107.65. 
October 8th he sold 2020 pounds for $1088.20. On October 8th, 298 
pounds for $159.25. October 8th, sold 2086 pounds $1,060.60. That  was 
all of his tobacco." He was then asked on direct examination, "You 
were entitled to  how much of that?" The court sustained plaintiffs' ob- 
jection to  the question. The garnishees excepted, but there is no an- 
swer to the question in the record. There is no evidence in the record 
that Dawson owed the Cunninghams anything. 

The parties stipulated that  the tobacco seized under the order of 
attachment has been sold, and is incapable of delivery in kind to  the 
plaintiffs. 

Upon issues submitted to them the jury found that  the defendant 
Robert L. Dawson, Sr., was indebted to  the plaintiffs in the amount 
of $1,092.21, with interest from 1 November 1955, and that  the fair 
market value of the property seized by the sheriff by virtue of the 
order of attachment on the day of seizure was $4,889.10. 

From a judgment that  the plaintiffs have and recover from the de- 
fendant Robert L. Dawson, Sr., the sum of $1,092.21, with interest 
from 1 November 1955, and that plaintiffs have and recover of the 
defendant Robert L. Dawson, Sr., and Zodie Cunningham on their 
undertaking for the return of the property seized by virtue of the 
order of attachment the sum of $2,100.00, to be discharged upon the 
payment of $1,092.21 with interest from 1 November 1955, together 
with the costs of this action, the garnishees Zodie Cunningham and 
W. S. Cunningham appeal. 

Jones, Reed & Griffin, for plaintiffs, appellees. 
Lamar Jones, for defendants, appellants. 

PER CURIAM. The record states W. S. Cunningham and Zodie Cun- 
ningham appealed. The judgment does not provide for any recovery 
against W. S. Cunningham. He  is not an aggrieved party He  has 
nothing to appeal from. 

There is no evidence in the record that Robert L. Dawson, Sr., did 
not owe the full amount the plaintiffs sued for as an honest, just 
debt. The judgment recites that  the defendant did not move before 
any one to  dissolve the order of attachment, did not file any affidavit 
or offer other evidence alleging any defect entitling him to  have the 
order of attachment dissolved, and made no demand for a jury trial 
for dissolution of the attachment, as provided in G. S. 1-440.36. 

Upon judgment in their favor in the principal action, the plaintiffs 
were entitled to summary judgment in this action on the bond execu- 
ted by the defendant Robert L. Dawson, Sr., and Zodie Cunningham, 
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and taken for their benefit herein. G. S. 1-440.46(d). See Moore v.  
Humphrey, 247 N.C. 423, 101 S.E. 2d 460. 

All t,he assignments of error have been considered, and are overruled. 
I n  the trial below we find 
No Error. 

CHARLES J. AHRENS v. LUTHER C. ROBEY 

(Filed 26  March, 1 9 5 8 )  

Appeal and Error 9 46- 
The discretionary ruling of the trial judge in setting aside the verdict 

as  being contrary to the weight of the evidence is not reviewable on appeal 
in the absence of abuse of discretion. 

APPEAL by plaintiff from Craven, Special Judge, a t  16 September, 
1957, Regular "B" Civil Term of MECKLENBURG. 

Civil action for libel. 
Issues were submitted to  and answered by the jury as follows: 
"1. Did the defendant write concerning the plaintiff the words in 

substance, as alleged in the Complaint? Answer: YES. 
"2. If so, were they true? Answer: NO. 
"3. What damages, if any, is the plaintiff entitled to  recover of 

the defendant? h n s w r  : $2,000.00." 
The defendant, through counsel, moved the trial judge to  set aside 

the verdict as being contrary to  the weight of the evidence. The judge, 
"in his discretion," allowed the motion and entered judgment setting 
the verdict aside and directing that  the case be tried de novo. The 
plaintiff appeals. 

Ralph C. Clontz, Jr. ,  for plaintif, appellant. 
Morgan, Bywly LP. Post and Dotson ( 3 .  Palmer for defendant, ap- 

pellee. 

PER CURIAILI. The discretionary ruling of the trial judge in setting 
aside the verdict as being contrary to the weight of the evidence is 
not reviewable on appeal in the absence of abuse of discretion. Here 
there is no evidence of such abuse. Therfore the appeal will be dis- 
missed. Goodman v. Goodman, 201 N.C. 808, 161 S.E. 686; In re Will 
of Hargrove, 207 S .C.  280, 176 S.E. 752; Hawley v. Powell, 222 N.C. 
713,24 S.E. 2d 523; Tl'ard 21. Cruse, 234 N.C. 388, 67 S.E. 2d 257; Wil- 
lianzs v. Stunzpf, 243 S.C.  434, 90 S.E. 2d 688. 

Appeal Dismissed. 
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HANNA DOTSON WHITE A N D  EARL C. WHITE, JR., EXECUTORS OF THE 
LAST WILL AND TESTAMENT OF EARL C. WHITE, SR., DECEASED, V. 
HANNA DOTSON WHITE, WIDOW; EARL C. WHITE, JR. AND WIFE, 
PAULINE FURR WHITE; SHIRLEY WHITE BENFIELD AND HUB- 
RAND, DR. ROBERT H. BENFIELD; RICHARD DOTSON WHITE, 
UNMARRIED ; EARL BRENT WHITE, MINOR ; JENNIE GLYNN WHITE, 
MINOR; CYNTHIA DOTSON WHITE, MIXOR; LAURA ELLEN BEN- 
FIELD, MINOR, ROBERT HANEY BENFIELD, MINOR; AND ALL OTHEB 
PERSONS WHOSE NAMES ARE UNKNOWN I N  BEING OR WHO MAY BE I N  BEING AT 
OR PRIOR TO THE TIME O F  THE DEATH OF HANNA DOTSON WHITE AND 

W H O  HAVE OR M A T  HAVE AN INTEREST I N  THE ESTATE OR ASSETS OF EARL 
C. WHITE, SR., DECEASED. 

(Filed 26 March, 1958) 

APPEAL by guardian ad litem for minor defendants and by guardian 
ad litem for unknown persons, from Moore (Dan K.), J., December 
2, 1957, B Term, MECKLENBCRG Superior Court. 

Civil action hy the executors for interpretation and construction 
of the Last Will and Testament of Earl C. White, Sr., Deceased. The 
cause was heard upon the verified pleadings, motions, stipulations, 
including the will. 

Judge Moore made detailed findings of fact, stated his conclusions 
of law, and thereon adjudged that  the testator in the will, "devised 
and bequeathed absolutely and in fee simple forever to  his wife, 
Hanna Dotson White, all of the property described in his will with 
the exception of 35 shares of stock in Carolinas Auto Supply House 
which he bequeathed to his daughter, Shirley White Benfield, and 35 
shares of stock in Carolinas Auto Supply House which he bequeathed 
to his son, Richard 1)otson White." The executors were directed "to ad- 
minister and distribute the estate" accordingly. 

Each guardian ad litem excepted to the judgment, and appealed. 

Samuel M. Millette and Paul B. Guthrey, Jr., for Guardians ad 
Litem, appellants. 

E. McA. Currier, for defendant, appellees. 
Lelia M. Alexander, for plaintiff, appellees. 

PER CURIAM: The appellants assign as error the court's adjudica- 
tion that  it was the intent of the testator to  devise and bequeath to  his 
wife, Hanna Dotson White, in fee simple, all the property mentioned 
in his will except 70 shares of stock specifically devised equally be- 
tween his daughter, Shirley White Benfield, and his son, Richard Dot- 
son White. The will and the court's interpretation of i t  are parts of 
the record, and before us. The appellants conceded on the argument, 
and correctly so, that for them and those whom they represent t o  have 
any interest in the estate and, therefore, any standing in court, i t  
would be necessary to construe the will as conveying a life estate only 



100 I N  T H E  SUPREME COURT. [248 

t o  Hanna Dotson White, with the contingent remainder to  the testa- 
tor's three children, Earl C. White, Jr., Shirley White Benfield, and 
Richard Dotson White, with final devisees and legatees to  be deter- 
mined by the call of the roll a t  the death of the life tenant. The will 
does not permit of the interpretation appellants seek to  have the court 
place upon it. I n  no event does the will create a contingent remainder. 
The appellants, therefore, have no interest in the estate, contingent 
or otherwise. They are not parties aggrieved by the adjudication. 

The judgment of the Superior Court of MECKLENBURG County is 
Affirmed. 

STATE v. JOHNSON H. CHURCH 

(Filed 26 March, 1968) 

APPEAL by defendant from Nettles, J., December Term 1957 of 
CALDWELL. 

The defendant was tried and convicted in the Recorder's Court of 
Caldwell County upon a warrant charging him with the illegal pos- 
session of twenty-six 16 oz. cans of beer and six pints of taxpaid whis- 
key. From the judgment imposed the defendant appealed to  the Su- 
perior Court where he was tried de novo on the original warrant. 

The State's evidence tends t o  show that  on 4 October 1957, two 
law enforcement officers, armed with a search warrant which was 
read to  the defendant, proceeded to search a one-room cinder block 
building in the City of Lenoir. I n  the room there was a commercial 
type ice box and a breakfast room table and there was one plate 
and one fork, but no k ~ i f e .  There were no cooking utensils and no 
clothing except what he was wearing a t  the time. There was a TV 
set but i t  was not hooked up. There was no merchandise there for 
sale. There was a three-quarter bed in the place. The offiqers found 
twenty-four pints of beer on ice and six pints of whiskey in another 
ice box. The defendant told the officers that he was living in the room. 

The State's evidence further tends to show that  over a period of 
several weeks while the premises were being watched by an officer, 
defendant had spent the first part of the night in this building but 
would leave and go to his home on Underdown Avenue; that  he never 
spent a full night in this building during that  period. 

The defendant testified that  the beer and whiskey belonged to him; 
that  both were for his own use and that he was living there a t  the 
time the place was searched. That he and his wife were estranged a t  
the time and he was not living with her a t  his home on Underdown 
Avenue. 

The jury returned a ~ e r d i c t  of guilty. Judgment was imposed on 
the verdict and the defendant appeals. assigning error. 
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Attorney General Patton, Ass't. Attorney General McGalliard, for 
the State. 

W. H. Strickland, for defendant. 

PER CURIAM. The State's evidence was su5cient to carry the case 
to the jury and to support the verdict. The determinative question to 
be decided by the jury was whether or not the room where the liquor 
was found was a t  the time being occupied as living quarters by the 
defendant. This question was fully and clearly presented to  the jury 
in a charge free from error. It involved a question wholly within the 
province of the jury and the jury accepted the State's version. Under 
the charge, the verdict of the jury was made to turn upon the posses- 
sion of the six pints of whiskey (not the beer), and whether or not 
the place where it was found was the home of the defendant. 

No prejudicial error in the trial below has been made to appear. 
No Error. 

ZEYLAND McKINNEY AXD WIFE, RACHEL McKINNEY v. H. M. MORTON 
AND WIFE, SALLIE MORTON. 

(Filed 2 6  March, 1 9 5 8 )  

Boundaries 7- 
Plaintiff may not take a voluntary nonsuit in a processioning proceed- 

ing. 

APPEAL by defendants from Froneberger, J., a t  September 1957 
Term, of MITCHELL. 

Processioning proceeding for establishment of true location of divid- 
ing line between lands of petitioners and lands of respondents as set 
forth in pleadings filed. 

Petitioners were permitted to submit to judgment as of voluntary 
nonsuit. Defendants excepted thereto, and from judgment signed ap- 
peal to Supreme Court and assign error. 

R. W. TVilson, for petitioners, appellees. 
G. 13. Bailey, W. E. Anglin, for defendants, appellants. 

PER CURIAM. Where, in s processioning proceeding, the only real 
controversy is as to the true location of the dividing line between the 
lands of the petitioners and of the respondents the cause should not 
be dismissed as in case of nonsuit. See Cornelison v.  Hammond, 225 
N.C. 535, 35 S.E. 2d 633; Brown v. Hodges, 230 N.C. 746, 55 S.E. 2d 
498; Plemnzons v. Cutshall, 234 N.C. 506, 67 S.E. 2d 501, under 
authority of which the judgment of voluntary nonsuit entered below 
is hereby 

Reversed. 
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LOUISE LASSITER v. NORTHAMPTON COUNTY BOARD O F  ELECTIONS 

(Filed 9 April, 1958) 

1. Constitutional Law § 3- 
Where a constitutional amendment stipulates t h a t  its provisions 

should be indivisible and tha t  the  whole of the  amendment should 
stand or  fal l  together, the  adoption of a subsequent amendment, pred- 
icated upon the original amendment a s  amended, substituting one 
new section and containing language implicitly recognizing the  other 
sections of the  article a s  then written, has  the effect of incorporating 
and adopting anew the other sections and provisions of the articles 
a s  then appeared, freed of t h e  indivisibility clause of the  original 
amendment. 

2. Constitutional Law § % 

Our State Constitution is a limitation and not a g ran t  of power, 
and the  General Assembly has all  political power not prohibited i t  
by the Constitution. 

3. Constitutional Law § 20: Elections g 2c- 
The provisions of G.S. 163-28 requiring all  persons applying for 

regiBtration to be able to  read and write any section of the Constitu- 
tion a s  a n  educations1 qualification to the right to  vote, is authorized 
by Article VI of the State  Constitution, and,  since it  applies alike t o  
all  persons who present themselves for registration to vote, i t  makes 
no discrimination based on race, creed or  color, and therefore does 
not conflict with the 14th, 16th or  17th Amendments to  the Consti- 
tution of the  United States. 

APPEAL by plaintiff from Paul, J., a t  August 1957 Term, of NORTH- 
AMPTON. 

Civil proceeding predicated upon denial by the Registrar of Sea- 
board Voting Precinct, Northampton County, North Carolina, of ap- 
plication of plaintiff, Louise Lassiter, 41 years of age, for registration 
as a voter in said precinct for the reason that  she, the plaintiff, failed 
to  submit to  an educational test required by General Statute 163-28 
amended, of the State of North Carolina. 

Counsel for petitioner and counsel for respondents, being of opinion 
that the resolution of this controversy depends upon a question of 
law, and, having waived a jury trial in the cause, consented that the 
court might hear and resolve said matter upon an agreed statement of 
facts, stipulate the following: 

"1. That  the petitioner herein, to wit, Louise Lassiter, is a Negro, 
is now a resident of Seaboard Voting Precinct of Northampton County, 
North Carolina, has been such resident continuously for more than 
18 years, and was such resident on the 22nd day of June, 1957. 
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"2. That the said Louise Lassiter is of voting age, to wit, being 
more than 21 years of age and that she was of such voting age on and 
before the said 22nd day of June, 1957. 

"3. That the said Louise Lassiter is not now one of the persons 
excluded from eligibility to register and vote within the contemplation, 
meaning and intent of Section 163-24, of General Statutes of North 
Carolina, and was not on the 22nd day of June, 1957, within any of 
the categories of persons excluded from registration and voting by 
said statute. 

"4. That the said Louise Lassiter, by virtue of her continuous resi- 
dence in and claim of continuous residence in the aforesaid Seaboard 
Precinct, Northampton County, North Carolina, is not eligible to 
register as a voter in any other precinct in the State of North Caro- 
lina. 

"5. That the said Louise Lassiter is not now registered and never 
has been registered as a voter for the purpose of voting in the said 
Seaboard Precinct, nor in any other voting precinct within the State 
of North Carolina, nor in any other town, city or State. 

"6. That on the 22nd day of June, 1957, the said Louise Lassiter, in 
due and normal course and within the hour limits prescribed, present- 
ed herself to the duly appointed and acting registrar of the said Sea- 
Board Precinct, to wit, Mrs. Helen H. Taylor, and requested to be 
registered as a voter for and in a special election scheduled to be held 
on July 13, 1957, for the voting citizens of Northampton County. 

"7. That upon presenting herself to the said registrar, the said 
Louise Lassiter subscribed to the oath generally and usually required 
of applicants for registration. 

"8. That following the taking of and subscribing to said oath the 
said registrar, to wit, Mrs. Helen H. Taylor, presented to the said 
Louise Lassiter a printed copy of the Constitution of the State of 
North Carolina and requested and required of the said Louise Lassiter 
that she read certain designated sections thereof. 

"9. That the said Louise Lassiter declined and refused to read the 
proffered sections of the said Constitution, or any other section there- 
of, as a prerequisite to her being registered as a voter, for that the 
said Louise Lassiter contended and asserted and still contends and 
asserts that such requirement of reading said Constitution was and 
is unlawful, the same being in violation of the Constitution and laws 
of the State of North Carolina, and the Constitution and laws of the 
United States. 

"10. That the said registrar, to wit, Mrs. Helen H. Taylor, upon 
the declining and refusing of the said Louise Lassiter to read the 
proffered sections of the Constitution of North Carolina, then and 
there refused to register and did not register the said Louise Lassiter 
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upon the ground that she, the said Louise Lassiter, failed t o  meet one 
of the prerequisites for registration, namely, reading any section of 
the Constitution of North Carolina in the English language. 

"11. That  on the same day of refusal of registration to  her, upon the 
ground hereinbefore set forth, to  wit, on the 22nd day of June, 1957, 
the said Louise Lassiter gave written notice to the said registrar of 
appeal from said denial of registration by said registrar to  the Board 
of Elections of Northampton County. 

"12. That  on the 28th day of June, 1957, the appeal of the said 
Louise Lassiter from the denial of registration by the aforesaid regis- 
trar was heard by and before the Board of Elections of Northampton 
County, sitting and convened as a body and administrative board 
in the Courthouse building of Northampton County, in Jackson, North 
Carolina. 

"13. Tha t  the said Board of Elections of Northampton County, 
being duly constituted and convened, as aforesaid, heard and enter- 
tained the aforesaid appeal of the said Louise Lassiter de novo. 

"14. Tha t  in said hearing and as a part of said hearing t o  determine 
the eligibility of the said Louise Lassiter t o  register as a voter, the 
said Board of Elections requested of the said Louise Lassiter tha t  
she read certain designated sections of the Constitution of North 
Carolina from a printed copy of said Constitution supplied her. 

"15. Tha t  the said Louise Lassiter declined and refused the said 
Board's request and requirement that  she read the proffered sections 
of said Constitution, or any other section thereof, as a prerequisite 
to her being registered as a voter, for that  the said Louise Lassiter 
contended and asserted and still contends and asserts that  such re- 
quirement of reading said constitution was and is unlawful, and the 
same being in violation of the Constitution and the laws of the State 
of North Carolina, and the Constitution and laws of the United States. 

"16. That  the said Board of Elections, upon the said Louise Lassiter's 
failing and refusing to read the proffered sections of the said Consti- 
tution, or any other sections thereof, issued a written order and di- 
rected that  the said Louise Lassiter be denied registration as a voter 
in the Seaboard Precinct, upon the ground that  she, the said Louise 
Lassiter, failed to  meet one of the prerequisites for registration, name- 
ly, reading any section of the Constitution of North Carolina in the 
English language. 

"17. That  on the 28th day of June, 1957, the said Louise Lassiter 
filed and caused to be filed with the Board of Elections of North- 
ampton County a written notice of appeal from said Board's denial 
of registration as a voter to the Superior Court of Northampton 
County. 
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LASSITEB 2). BoAW OF ELECTIONS. 

"18. That on the 5th day of July, 1957, the appeal of the said 
Louise Lassiter from the said Board in said matter to the aforesaid 
Superior Court was docketed in said Superior Court. 

"19. That the said Louise Lassiter, because of her lack of educa- 
tional qualifications, on June 22, 1957, and continuously since said 
date until the present date, is unable to and has failed and refused to 
write or read, or attempt to write or read, any section of the Consti- 
tution of North Carolina, or any section of the Constitution of the 
United States in the English language. 

"20. That aside from her failure, refusal and inability to read or 
write any section or sections of the Constitution of North Carolina, 
or any section or sections of the Constitution of the United States 
in the English language, the said Louise Lassiter meets the other 
statutory qualifications for eligibility to be registered as a voter in 
Seaboard Precinct, Northampton County, North Carolina. 

"21. That this cause is duly before the Superior Court of North- 
ampton County a t  this term in conformity with Chapter 163 of the 
General Statutes of North Carolina for trial or hearing and decision 
of the matters herein involved." 

Upon these stipulations and applicable law petitioner through her 
counsel moved the court for directed verdict and finding in her favor. 
The motion was denied. 

Petitioner through her counsel then made special request that the 
court make and enter the following finding of fact and conclusions 
of law, to wit: 

"FINDING OF FACT 
"That the Registrar of Seaboard Precinct of Northampton County 

and the Board of Elections of Northampton County failed and re- 
fused to register petitioner Louise Lassiter as a qualified voter upon 
the ground that the said Louise Lassiter failed and refused to read 
or write any section of the Constitution of North Carolina, as requir- 
ed by North Carolina General Statutes, Section 163-28, as amended. 

"CONCLUSIONS OF LAW 
"1. That the requirement by the Registrar of Seaboard Precinct 

and by the Northampton County Board of Elections, in application 
of the provision of Sertion 163-28 of General Statutes of North Caro- 
lina, as amended, that the said Louise Lassiter be able to read or 
write any section of the Constitution of North Carolina, as a pre- 
requisite to being registered as a qualified voter is unlawful, the same 
being in violation of Article VI, Section I of the Constituticm of North 
Carolina, and in violation of the 14th, 15th, and 17th Amendments 
to the Constitution of the United States. 
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"2. Tha t  the said Louise Lassiter is entitled to  be registered as a 
qualified voter in Seaboard Precinct of Northampton County free of 
and without regard to  any requirement of reading or writing any sec- 
tion of the Constitution of North Carolina as a prerequisite to  such 
registration." 

This special request for finding of f:ict and conclusions of law was 
denied. 

Thereupon, Judge Paul, presiding a t  August 1957 Term, entered 
judgment in which it  appears that  "After reading and considering 
the agreed facts, and after hearing argument of counsel for the plain- 
tiff and the defendant, the court is of the opinion that  under said 
agreed facts plaintiff is not entitled to be registered as a qualified 
voter in Seaboard Township, Northampton County, North Carolina, 
for that  said plaintiff does not meet the requirements of Chapter 163, 
Section 28, of the General Statutes of North Carolina" and "it is 
therefore ordered, adjudged and decreed that  plaintiff is not entitled 
to be registered as a qualified voter in Seaboard Precinct, Northamp- 
ton County, North Carolina, and that  plaintiff's prayer for relief as 
set out in her notice of appeal to  this court be, and the same is hereby 
denied * *." 

To the entry and signing of the foregoing judgment, plaintiff ex- 
cepts and assigns a group of exceptions, and appeals to  the Supreme 
Court of North Carolina, and assigns error. 

Taylor & Mitchell, James R .  Walker, Jr., for plaintiff, appellant. 
E. N. Riddle, Fletcher & Lake, for defendant, appellee. 
Attorney General Patton, Assistant Attorney General Ralph Moody, 

Amicus Curiae 

WINBORNE, C. J. The immediate question on this appeal is this: 
I s  plaintiff, upon the agreed statement of facts, entitled to register 

for voting without meeting the test of reading and writing any sec- 
tion of the Constitution of North Carolina in the English language, 
as required by General Statutes 163-28 as amended? The trial court 
was of opinion that  plaintiff is not so entitled to  register. This Court 
concurs in this ruling. 

General Statutes 163-28 as amended by 1957 Session Laws of North 
Carolina, Chapter 287, Section 1, effective 12 April, 1957, under 
caption "Voters must be able to  read and write; registrar to  adminis- 
ter section," declares that  "Every person presenting himself for regis- 
tration shall be able t o  read and write any section of the Constitu- 
tion of North Carolina in the English language," and that  "it shall 
be the duty of each registrar to administer the provisions of this sec- 
tion." 
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And in the same act, 1957 Session Laws, Chapter 287, the General 
Assembly of North Carolina made provision (1) for appeal to County 
Board of Elections from registrar's denial of registration, G.S. 163- 
28.1; (2) for hearing de nouo upon such appeal before County Board 
of Elections, G.S. 163-28-2; (3) appeal from judgment of County 
Board of Elections to Superior Court, and hearing thereon; and (4) 
appeal from judgment of Superior Court to Supreme Court, G.S. 163- 
28.3. 

The plaintiff applied for registration and refused to submit to, and 
qualify for the educational test-that is, either to read or write any 
section of the Constitution of North Carolina as related in the fore- 
going stipulation of facts. And for this reason, and this reason alone, 
she was not admitted to registration. 

At the outset she contends that the above provisions of G.S. 163-28 
are unconstitutional by reason of conflict with the suffrage provisions 
of the Constitution of North Carolina. 

I n  this connection it is appropriate to trace the history of Article VI, 
of the Constitution of North Carolina, omitting sections not necessary 
to inquiry in hand. 

Beginning with the Constitution of the State of North Carolina 
"done in convention at  Raleigh, the sixteenth day of March in the 
year of our Lord one thousand eight hundred and sixty-eight, and of 
the Independence of the United States the ninety-second," the per- 
tinent provision as to "suffrage and eligibility to office" is contained 
in Article VI, as amended by the Constitutional Convention of 1875, 
to read as follows: 

"Section 1. Every male person, born in the United States, and every 
male person who has been naturalized, twenty-one years old or up- 
ward, who shall have resided in the State twelve months next preceding 
the election, and ninety days in the county in which he offers to vote, 
shall be deemed an elector. But no person, who upon conviction or 
confession in open court, shall be adjudged guilty of a felony or of 
any other crime infamous by the laws of this State, and hereafter 
committed, shall be deemed an elector, unless such person shall be 
restored to the rights of citizenship in a manner prescribed by law. 

"Sec. 2. Registration of Electors: It shall be the duty of the Gen- 
eral Assembly to provide, from time to time, for the registration of 
all electors, and no person shall be allowed to vote without registra- 
tion, or to register, without first taking an oath or affirmation to sup- 
port and maintain the Constitution and laws of the United States, 
and the Constitution and laws of North Carolina not inconsistent 
therewith * ." 

Thereafter the General Assembly of 1899 passed an act entitled 
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"An Act to  Amend the Constitution of North Carolina," P.L. 1899, 
Chapter 218, abrogating Article Six of the Constitution of North Caro- 
lina, and proposing a substitute thereof, to  be submitted a t  the next 
general election on May 1, 1899, but i t  was not so submitted. How- 
ever, the General Assembly, a t  its adjourned session of 1900, passed 
another act, Chapter 2, Laws of Adjourned Session 1900, entitled "An 
Act Supplemental to  an Act entitled 'An Act to  Amend the Constitu- 
tion of North Carolina,' ratified February twenty-first, eighteen hun- 
dred and ninety-nine, the same being Chapter two hundred eighteen of 
the Public Laws of eighteen hundred and ninety-nine" reading as fol- 
lows : 

"The General Assembly of North Carolina do enact: 
"Section 1. That  Chapter 218, Public Laws of 1899 entitled 'An 

Act to  Amend the Constitution of North Carolina,' be amended so as 
to  make said act read as follows: 'That Article Six of the Constitution 
of North Carolina be and the same is hereby abrogated, and in lieu 
thereof shall be substituted the following Article of the Constitution 
as an entire and indivisible plan of suffrage, 

'Article VI  
'Suffrage and Eligibility to  Office 

'(Section 1)  Every male person born in the United States, and 
every male person who has been naturalized, twenty-one years of 
age, and possessing the qualifications set out in this Article, shall be 
entitled to  vote a t  any election by the people of the State, except as 
herein otherwise provided. 

'(Sec. 2) He shall have resided in the State of North Carolina for 
two years, in the county six months, and in the precinct, ward, or 
other election district, in which he offers to  vote, four months next 
preceding the election: Provided, that  removal from one precinct, 
ward, or other election district, to another in the same county, shall 
not operate to  deprive any person of the right t o  vote in the precinct, 
ward or other election district from which he has removed until four 
months after such removal. PITO person who has been convicted or who 
has confessed his guilt in open court upon indictment, of any crime, 
the punishment of which now is, or may hereafter be, imprisonment 
in the State's Prison, shall be permitted to  vote, unless the said person 
shall be first restored to  citizenship in the manner prescribed by law. 

' (Sec. 3) Every person offering to  vote shall be a t  the time a legally 
registered voter as herein prescribed, and in the manner provided by 
law, and the General Assembly of North Carolina shall enact general 
registration laws to carry into effect the provisions of this Article. 

'(Set. 4) Every person presenting himself for registration shall be 
able t o  read and write any section of the Constitution in the English 



N C.] SPRING TERM, 1958. 109 

language; and before he shall be entitled to vote, he shall have paid 
on or before the first day of May, of the year in which he proposes 
to vote, his poll tax for the previous year, as prescribed in Article V, 
Section 1, of the Constitution. But no male person, who was, on Janu- 
ary 1, 1867, or a t  any time prior thereto, entitled to vote under the 
laws of any State in the United States wherein he then resided, and 
no h e a l  descendant of any such person shall be denied the right t o  
register and vote a t  any election in this State by reason of his failure 
to possess the educational qualifications herein prescribed: Provided, 
he shall have registered in accordance with the terms of this section 
prior t o  December 1, 1908. 

(The General Assembly shall provide for the registration of all 
persons entitled to vote without the educational qualifications herein 
prescribed, and shall, on or before November 1, 1908, provide for the 
making of a permanent record of such registration, and all persons 
so registered shall forever thereafter have the right to vote in all 
elections by the people of this State, unless disqualified under Sec- 
tion 2 of this Article: Provided, such person shall have paid his poll 
tax as above required. 

'(Sec. 5) That this amendment to the Constitution is presented and 
adopted as one indivisible plan for the regulation of the suffrage, 
with the intent and purpose to so connect the different parts, and to  
make them so dependent upon each other, that the whole shall stand 
or fall together * * .' " 

Section 9 declares that if a majority of votes be cast a t  the next 
general election in favor of this suffrage amendment, i t  shall go into 
effect on July 1, 1902. 

And machinery is provided for submitting the question to a vote 
of the people, and for determining and declaring the result of the 
election, and the certification and enrollment of the amendment among 
the permanent records of the office of Secretary of State. 

The act was in force from and after ratification-June 13, 1900. 
The amendment to the Constitution was submitted to and approved 

by the qualified voters of the State a t  the next general election, and 
became Article VI of the State Constitution, and enrolled as required 
January 25, 1901. 

Since the adoption of amendment last above mentioned, Article VI 
of the Constitution has been amended as follows: 

(1) The next General Assembly a t  its 1919 session, passed an act, 
Chapter 129, entitled '(An Act to Amend the Constitution of the State 
of North Carolina," which amended Sections 2 and 4 of Article VI as 
follows: ((IV. By striking out the first sentence of Section 2 of Article 
VI, and substituting therefor the following: (He shall reside in the 
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State of North Carolina for one year and in the precinct, ward or 
other election district in which he offers to vote, four months next pre- 
ceding the election,' " and 

"V. By striking out of Section 4 of Article VI the following: 'And 
before he shall be entitled to vote he shall have paid, on or before 
the first day of May in the year in which he proposes to vote, his 
poll tax for the previous year as prescribed in Article V, Section 1, 
of the Constitution.' " And the act declared that amendments IV and 
V as just stated be considered as one amendment and submitted to the 
voters of the whole State a t  the next general election. However, this 
was not done. But at  the extra session of 1920 the General Assembly 
passed Chapter 93 of the Public Laws of that session entitled: "An 
act to amend Chapter 129 of the Public Laws of 1919, and to further 
amend the Constitution of the State of North Carolina" as follows: 
"Section 1, Chapter 129 of Public Laws of 1919 be and the same is 
hereby amended so as to hereafter read as follows: 'Sec. 2. That  the 
Constitution of the State of North Carolina be and the same is hereby 
amended in manner and form as follows " * " .' 

"IV. By striking out that part of the first sentence of Section 2 of 
Article VI ending with the word 'election' before the word 'provided', 
and substituting therefor the following: 'He shall reside in the State 
of North Carolina for one year and in the precinct, ward or other 
election district in which he offers to vote, four months next preceding 
the election.' 

"V. By abrogating the following requirement of Section Four of 
Article VI: 'And before he shall be entitled to vote he shall have paid, 
on or before the first day of May in the year in which he proposes to 
vote, his poll tax for the previous year as prescribed by Article Five, 
Section 1, of the ConstitutionJ and by abrogating the following proviso 
a t  the end of Section Four, Article VI: 'Provided such person shall 
have paid his poll tax as above required.' " 

Moreover, the act, Chapter 93, Public Laws Extra Session 1920, 
declared that these amendments IV and V be considered as one amend- 
ment and subnlitted to the qualified voters of the whole State a t  the 
next general election. This was done, and the amendments were adopt- 
ed and then enrolled by the Secretary of State on January 8, 1921. 

The next amendment was proposed by the General Assembly 1945 
Session Laws, Chapter 634, as follows: "Sec. 2. That  Section 1 of 
Article VI of the Constitution of the State of North Carolina be 
amended to read as follows: 'Section 1. Who May Vote. Every person 
born in the United States, and every person who has been naturalized, 
21 years of age, and possessing the qualifications set out in this Article, 
shall be entitled to vote at  any election by the people of the State, ex- 
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cept as herein otherwise provided.' " This act repeals all laws and 
clauses of laws in conflict with its provisions. And the General Assembly 
authorized the submission of the amendment to  the qualified voters 
of the State in the next general election. This was done, and the amend- 
ment was adopted, and then enrolled by the Secretary of State on 
December 10, 1946. 

Lastly, the General Assembly a t  its 1953 session, Chapter 972, 
passed an act, the terms of which re-wrote the first sentence Section 
2 of Article VI, so as to  reduce the length of residence for voting in 
a voting precinct. And this was submitted to the qualified voters of 
the entire State a t  the 1954 general election and adopted, and then 
enrolled December 8, 1954. 

Otherwise Article VI remained as adopted in 1902, as above recited. 
The appellant contends that  the indivisibility clause is a "built-in 

extinguishment of the entire 1902 amendment," and, that,  as a re- 
sult, the suffrage provisions are relegated to Article VI as it  appears 
in the Constitution of 1868 as amended by the constitutional conven- 
tion of 1875, and, hence, there is no constitutional authority for the  
General Assembly to enact '2.5. 163-28. But attention is directed to 
the 1945 amendment for such authority. 

I n  this connection we find in 16 CJS 67 Constitutional Law, Sec- 
tion 26, this pertinent declaration of principle: ['As the latest expres- 
sion of the will of the people a clause in a constitutional amendment 
will prevail over a provision of the Constitution or earlier amendment 
inconsistent therewith, for an amendment to  the Constitution becomes 
a part of the fundamental law, and its operation and effect cannot 
be limited or controlled by previous constitutions or laws that  may 
be in conflict with it." 

So, irrespective of the questions now raised, as to  the validity of 
the provisions of the 1902 amendment, and as to  the effect thereof 
upon the provisions of Article VI  of the Constitution of 1868 as amend- 
ed by the Constitutional Convention of 1875, when the General As- 
sembly came to consider the proposed amendment of 1945, Article 
VI then factually appeared intact and unchallenged. Therefore the 
provisions of the 1945 amendment must be considered in the light of 
this fact. Thus, when, as to  who may vote, the General Assembly de- 
c h e d  that  "Every person born in the United States, and every person 
who has been naturalized, 21 years of age, and possessing the qualifi- 
cations set out in this article shall be entitled to  vote * * ," the 
clause "possessing the qualifications set out in this article," was in- 
tended to mean, and was made certain by, the qualificatjons appear- 
ing upon the face of the Article VI, so unchallenged. And one of those 
qualifications was set forth in Section 4 of Article VI wherein i t  was 
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required that "Every person presenting himself for registration shall 
be able to read and write any section of the Constitution in the Eng- 
lish language." 

"In the absence of constitutional inhibition part or all of an exist- 
ing statute may, by specific and descriptive reference thereto, be in- 
corporated into another statute." 82 CJS 123, Statutes Sec. 70(b). 

Indeed, under such circumstances, "the provisions of a law which 
lapsed or has been repealed may be made a part of a new statute by 
referring to the law in general terms and without incorporating such 
provisions at  length; reference may be made to an act which is re- 
pealed and succeeded by the act making the reference for the purpose 
of adopting provisions of the succeeded act; and repealed acts, some 
of which are invalid, may be adopted by reference for purposes of 
identification. The validity of the referring act is unaffected when 
it is complete within itself when read in the light of the matter so 
identified," 82 CJS 124, Statutes Sec. 70 (b). 

And this Court in Lutz Industries v. D k i e  Home Stores, 242 N.C. 
332, 88 S.E. 2d 333, opinion by Parker, J., declaring that "Unless pro- 
hibited by constitutional restrictions, reference statutes are frequently 
recognized as an approved method of legislation to avoid encumber- 
ing the statute books by unnecessary repetition," has applied the 
principle. 

I n  this light, the 1945 amendment so proposed and later adopted 
had the effect of incorporating and adopting anew the provisions as 
to the qualifications required of a voter as set out in Article VI, freed 
of the indivisibility clause of the 1902 amendment. And the way was 
made clear for the General Assembly to act. 

In this connection, a doctrine firmly established in the law is that  
a State Constitution is in no matter a grant of power. All power which 
is not limited by the Constitution inheres in the people, and an act 
of a State legislature is legal when the Constitution contains no prohi- 
bition against it. 11 Am. Jur. 619-Constitutional Law. 

The Constitution of North Carolina, Article 1, Sec. 2, declares: 
"All political power is vested in, and derived from the people; all 
government of right originates from the people, is founded upon their 
will only, and is instituted solely for the good of the whole." 

Moreover, it is noted in Guinn v. United States, 238 US 347, 59 
L.ED. 1340, that Chief Justice White of the Supreme Court of the 
United States, said: "No time need be spent on the question of the 
validity of the literacy test, considered alone, since as  we have seen, 
its establishment was but the exercise by the State of a lawful power 
vested in it, not subject to our supervision, and, indeed, its validity 
is admitted. Whether this test is so connected with the other one re- 
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lating to the situation on January 1, 1866, that the validity of the 
latter requires the rejection of the former, is really a question of State 
law; but in the absence of any decision on the subject by the Supreme 
Court of the State, we must determine i t  fo'r ourselves." 

In this respect, the statute, then Section 5939 of Consolidated Stat- 
utes, later G.S. 163-28, was the subject of judicial interpretation by 
this Court, in the ca~se of Allison v .  Sharp, 209 N.C. 477, 184 S.E. 27, 
decided 26 February, 1936. And the Court, in opinion by Clarkson, J., 
held it to be constitutional. 

And the provisions of G.S. 163-28 apply alike to all persons who 
present themselves for registration to vote. There is no discrimination 
in favor of, or against any by reason of race, creed, or color. Hence 
there is no conflict with either the 14th, 15th or 17th Amendments to 
the Constitution of the United States. 

For reasons stated, the judgment from which appeal is taken is. 
Affirmed. 

MARY K. SHAVER v. FLOYD N. 

(Filed 9 April, 1 9 5 8 )  

1. Judgments 9 ma-  
All judgments a r e  in  Peri during the term, 

judgments, the trial court may open, modify 
tion any judgment rendered during the term. 

SHAVER 

and, except a s  to  coneent 
or vacate of i ts  own mo- 

2. Judgments Q 27c- 
A judgment, which upon its face is void, may be vacated by the court 

ex mero motu a t  any time. 

3. Judgments  9 ma- 
The trial court has the inherent power a t  any time, upon motion or  

eo mero motu, to  amend judgments by correcting clerical errors or s u p  
plying defects so a s  to make the record speak the truth, but  after the 
term, such power must be exercised with great caution and may not be 
extended to the correction of judicial errors so a s  to  make the judgment 
different from that  which was actually rendered. 

4. Judgments  9 27d- 
A judgment which is regular upon the face of the record but irregular 

in fact requires evidence aliunde for  impeachment and ia voidable and 
not void, and ordinarily may be attacked only by motion in the cause 
made by a party to the action or persons in  privity with a party, and 
strangers to the judgment or  intermeddler^ who have no justiciable 
grievance should not be permitted to armail the judgment. 
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5. Judgments 8 ma- 
The trial court is without power, statutory or inherent, to initiate on 

its own motion proceedings to vacate an irregular roidable judgment 
after the lapse of the term at which it was rendered. 

6. Judgments 5 Ma- 

A judgment regular upon the face of the record is presumed to be 
valid until the contrary is ahown in a proper proceeding. 

7. Process f3- 
An amicus curiae may not assume the place of a party in a legal action, 

and is not a competent person under G.S. 1-98.4 to make the jurisdictional 
affldavit for service by publication. 

PARKER, J., dissenting. 

APPEAL by plaintiff from Bickett, J., Regular Judge holding the 
Courts of the Fourteenth Judicial District, a t  Chambers in the City 
of Durham, 6 September, 1957. From DURHAM. 

Haywood & Denny for plaintiff, appellant. 
E. C.  Bryson, Amicus Curiae. 

JOHNSON, J. This is a proceeding initiated by the presiding Judge 
on his own motion for the purpose of opening a judgment of absolute 
divorce rendered a t  the May Term, 1946, of the Superior Court of 
Durham County in the case entitled "Mary K. Shaver v. Floyd N. 
Shaver." The cause was heard below on special appearance of the plain- 
tiff, Mary K. Shaver (Carpenter), and motion to quash the attempted 
service of notice by publication on her. 

This is the fourth appeal to this Court involving efforts to vacate 
the judgment of divorce. 

In  Carpenter v. Carpenter, 244 N.C. 286, 93 S.E. 2d 617, Stanley 
M. Carpenter, the second husband of Mary K. Shaver (Carpenter), 
instituted an action to have his marriage annulled on the ground that 
the divorce obtained by his wife was a nullity because of fraud and 
collusion practiced on the trial court by the parties to the divorce ac- 
tion. The plaintiff Carpenter alleged that the wife having sworn falsely 
in her pleadings and a t  the trial that she and her former husband had 
lived separate and apart for two years before the commencement of the 
divorce action, the court failed to  acquire jurisdiction of the cause 
(G.S. 50-6), and that therefore the decree of divorce was void and of 
no effect. The Carpenter attack failed, however, because the alleged de- 
fects nowhere appeared on the face of the record; whereas all the 
necessary jurisdictional facts did appear of record, thus requiring 
evidence aliunde to establish Carpenter's allegations. This being so, 
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the judgment a t  most was voidable and not void. Accordingly, i t  was 
not subject to  collateral attack by Carpenter in his independent action. 
Thus the Carpenter collateral attack failed. 

Next, we had for consideration an appeal wherein Carpenter had 
moved directly in the Shaver v. Shaver cause to  vacate the judgment 
on the same grounds alleged in his independent action. Both Shavers 
appeared specially and moved to  dismiss on the ground that  they had 
not been served properly with notice of the motion. The lower court 
overruled the motion. This Court noted that  Carpenter, not being 
party or privy to  the divorce action, was not a competent person to 
challenge the decree. The ruling below was reversed by this Court 
under ex mero motu application of the well established rule that  
strangers to  the record ordinarily have no standing on which to  base 
an application to vacate a judgment. Shaver v. Shaver, 244 N.C. 309, 
93 S.E. 2d 614. 

Carpenter's third effort to vacate the judgment was by a second 
motion in the Shaver v. Shaver cause, made while the proceedings in- 
volving his first motion were on appeal t o  this Court. After the appeal 
was taken, Carpenter through counsel moved in the cause that  the 
trial court proceed upon its own motion to  inquire into the validity 
of the judgment and declare it  null and void. Again, attorneys for 
the Shavers appeared specially and moved to dismiss the Carpenter 
motion on the ground that  the purported service of notice on them by 
publication, both of them being nonresidents of North Carolina, was 
invalid and that  the court had not acquired jurisdiction over them, 
and hence that  the court was without power to  open the judgment. 
The motions to  dismiss were overruled. Both defendants excepted and 
appealed to  the Supreme Court. Notwithstanding the appeal, which 
rendered the court functus oflicio to  deal further with the merits of 
the cause pending appeal, the presiding Judge entered an order citing 
the plaintiff, Mary K. Shaver (now known as Mary K. Carpenter and 
as Mrs. Stanley M. Carpenter), and the defendant, Floyd N. Shaver, 
to  appear and show cause why the original judgment of divorce should 
not be declared null and void and vacated for alleged fraud and collu- 
sion practiced on the court by the Shavers. The court directed that  no- 
tice of the show cause order be served on the original parties by publica- 
tion. Again, they specially appeared by counsel and moved to quash 
the order and proceedings for want of jurisdiction of both parties and 
subject matter. The motions to  dismiss were not ruled upon. The court 
proceeded to hear the matter, principally on ex parte affidavits pre- 
sented to the court in Chambers by counsel previously appearing for 
Stanley M. Carpenter, then recognized by the court as appearing 
amici curiae. On the evidence presented, the trial court found facts and 



116 I N  THE SUPREME COURT. [248 

entered judgment declaring the divorce judgment void ab initio and 
decreeing that it be vacated. On appeal to this Court, the judgment 
below was reversed. We did not reach the merits of the case. The re- 
versal was rested on procedural grounds - that the trial court was 
functus officio to deal with the merits of the case pending appeal t o  
this Court. Shaver v .  Shaver, 244 N.C. 311, 93 S.E. 2d 615. 

We come now to consider the fourth proceeding instituted for the 
purpose of vacating the judgment - the proceeding from which the 
instant appeal comes. 

On 13 June, 1957, Judge Williams, then presiding over a criminal 
term of Superior Court, entered an order opening the original divorce 
case. The order, entered ex mero motu by Judge Williams, contains 
these recitals: (1) that a number of affidavits had been presented 
to the court by the district solicitor, alleging in gist that the plaintiff 
and the defendant did not live separate and apart during the two- 
year period before the commencement of the action as alleged in the 
complaint, but on the contrary, that the parties in fact lived together 
as man and wife during extended periods of time, both during 1944 
and 1945; (2) that if the matters alleged in the affidavits are true, 
the allegations of the complaint in the divorce action and the admis- 
sions in the answer are false and were used by the parties for the pur- 
pose of perpetrating fraud and collusion on the court, in representing 
that they had lived separate and apart for the requisite two-year period, 
when in fact they had not, and that therefore the court never acquired 
jurisdiction of the divorce action, and the judgment entered therein 
is void and should be set aside; (3) that a t  the March, 1957, .Term 
of Superior Court the grand jury returned a true bill charging the 
plaintiff, Mary K. Shaver (Carpenter), with the crime of bigamous 
cohabitation following her purported marriage to Stanley M. Carpen- 
ter after the entry of the foregoing judgment of divorce; (4) that the 
c o u ~ t  is "of the opinion that the questions raised as t o  the validity of 
the judgment of divorce . . . , and as to whether a fraud has been per- 
petrated upon the court, shculd be resolved and set a t  rest . . .," but 
that the plaintiff and the defendant should be heard, or given an op- 
portunity to appear before entering a final order as t o  the validity 
of the judgment. And thereupon it was ordered and decreed by the 
court that the plaintiff and the defendant appear before Judge Wil- 
liams a t  the courthouse in Durham on 27 June, 1957, a t  2:30 o'clock 
p.m., "or as soon thereafter as the matters can be heard, and show 
cause" why the judgment of divorce entered 27 May, 1946, should 
not be "vacated, set aside and declared null and void for failure of the 
court to acquire jurisdiction of the subject matter of the action." The 
order directed that a copy be served on the plaintiff and on the de- 
fendant. 
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The clerk's fiat directing the Sheriff of Durham County to  serve 
the order on the plaintiff and defendant was returned with the nota- 
tion that  neither party, after diligent search, could be found in Dur- 
ham County. Deputy Sheriff Mangum by separate affidavit stated 
that in his investigation and inquiry in trying to  serve the order he 
learned that both parties resided outside of the State, the plaintiff, 
Mary K. Shaver, a t  1269 Federal Drive, Montgomery, Alabama; and 
the defendant in Leesburg, Lake County, Florida. 

On 28 June, 1957, during a term of criminal court, Judge Williams 
entered an order continuing the hearing until 5 September, 1957, and 
ordering that  the plaintiff and the defendant be served by publication 
as provided by G.S. 1-99.2. On the same date, Judge Williams entered 
another order, finding that the assistance of counsel "in the further 
investigation and presentation of this matter" is necessary, and di- 
rected that  E. C. Bryson, Esq., of the Durham Bar, be "appointed 
friend of the court to  assist the court in the further investigation and 
presentation of this cause." 

On 2 July, 1957, E. C. Bryson as friend of the court filed an affi- 
davit pursuant to  G.S. 1-98.4, alleging the facts in respect to  the open- 
ing of the judgment by the entry of the order t o  show cause, and 
averring that, after due diligence, personal service of the order could 
not be had upon either the plaintiff or the defendant in the State of 
North Carolina. Based on this affidavit, the clerk entered an order 
directing that  notice of the order to  show cause be served on the plain- 
t iff  and the defendant by publication in the Durham Morning Herald, 
as provided by G.S. 1-99.2. Notice, directed to  the plaintiff and t o  the 
defendant, in compliance with the provisions of the statute, was pre- 
pared and signed by the clerk, notifying them of the entry of the 
show cause order, and requiring them to appear before the Judge of 
the Superior Court on 5 September, 1957, and show cause why the 
iudglnent of divorce entered 27 May, 1946, should not be vacated and 
'set aside. Printer's affidavit, in compliance with G.S. 1-102, was filed 
shotr,ing that  the notice was published in the Durham Morning Herald 
for four successive weeks, beginning 4 July, 1957. The record also 
shows that  copies of the order to show cause and all relevant orders, 
affidavits, and documents were mailed to  the out-of-state addresses of 
the parties, and also to  the firm of Haywood and Denny, attorneys, of 
Durham, who had appeared for the plaintiff in a prior motion in this 
cause (244 N.C. 309). 

On 5 September, 1957, the matter came on for hearing before Judge 
Bickett, Judge holding the 2 September Civil Term of Court. Counsel 
for the plaintiff, Mary K. Shaver, filed a special appearance and mo- 
tion t o  dismiss on the ground "that the court has not, in this pro- 
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ceedings, properly acquired jurisdiction over the person of the plain- 
tiff," for that "the process under which acquisition of jurisdiction of 
the person of the plaintiff has been attempted is deficient, and the 
court does not have jurisdiction." At t,he hearing, all the orders, pro- 
ceedings, and affidavits hereinbefore referred to were introduced in 
evidence by E. C. Bryson, friend of the court, and A. J. Gresham, As- 
sistant Clerk of the Superior Court, testified that all papers, orders, 
and proceedings referred to had been duly filed in the office of the 
Clerk of the Superior Court as provided by G.S. 2-42. 

Upon consideration of the evidence, and after argument of counsel, 
Judge Bickett overruled the motion to dismiss and entered an order 
decreeing that "both the plaintiff, Mary K. Shaver, and the defendant, 
Floyd N. Shaver, have been properly served with all process, and are 
properly and legally before the Court, . . ." To the foregoing ruling 
and order, the plaintiff excepted, and appealed. 

The presiding Judge of the Superior Court may, within established 
limitations, open or vacate a judgment on his own motion. During a 
term of court, all judgments and orders are deemed to be in fieri. There- 
fore, during the term any judgment or order, except one entered by 
consent, ordinarily may be opened, modified or vacated by the court 
on its own motion. Hoke v. -Atlantic Greyhound Corp., 227 N.C. 374, 
42 S.E. 2d 407; Cook v. Telegraph Co., 150 N.C. 428, 64 S.E. 204. 
Also, a judgment which upon its face is void may be vacated by ex 
mero motu action of the judge a t  any time. Deans v. Deans, 241 N.C. 
1, 84 S.E. 2d 321; Mills v. Richardson, 240 N.C. 187, 81 S.E. 2d 409; 
Carter v. Rountree, 109 N.C. 29, 13 S.E. 716; McIntosh, North Caro- 
lina Practice and Procedure, 2d Ed., Sec. 1713. See also 30A Am. Jur., 
Judgments, Sections 693 and 697. Furthermore, the court has inherent 
power to amend judgments by correcting clerical errors or supplying 
defects so as to make the record speak the truth. The correction of 
such errors is not limited to the term of court, but may be done a t  any 
time upon motion, or the court may on its own motion make the cor- 
rection when such defect appears. S. v. Maynor and Maynor v. Tart, 
226 N.C. 645, 39 S.E. 2d 833; Strickland v. Strickland, 95 N.C. 471; 
S. v. Warren, 95 N.C. 674; Walton v. Pearson, 85 N.C. 34. But this 
power to correct clerical errors and supply defects or omissions must 
be distinguished from the power of the court to modify or vacate an 
existing judgment. And the power to correct clerical errors after the 
lapse of the term must be exercised with great caution and may not be 
extended to the correction of judicial errors, so as to make the judgment 
different from what was actually rendered. Bisanar v. Suttlemyre, 193 
N.C. 711,138 S.E. 1 ; hfann v. Mann, 176 N.C. 353,97 S.E. 175; Creed 
v. Marshall, 160 N.C. 394, 76 S.E. 270. 
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A judgment regular upon the face of the record, though irregular 
in fact, requires evidence aliunde for impeachment. Such a judgment 
is voidable and not void (Carpenter v. Carpenter, supra (244 N.C. 286) ; 
Card v. Finch, 142 N.C. 140, 54 S.E. 1009; McIntosh, North Carolina 
Practice and Procedure, 2d Ed., Sec. 1713)) and may be opened or 
vacated after the end of the term only by due proceedings instituted 
by a proper person. Moore v. Packer, 174 N.C. 665, 94 S.E. 449; Doyle 
v. Brown, 72 N.C. 393; McIntosh, North Carolina Practice and Pro- 
cedure, 2d Ed., Sec. 1715; 30A Am. Jur., Judgments, Sec. 713. The 
procedural remedy is by motion or petition in the cause and not by in- 
dependent action. Collins v. Highway Commission, 237 N.C. 277, 74 
S.E. 2d 709; Fowler v. Fowler, 190 N.C. 536, 130 S.E. 315; McIntosh, 
North Carolina Practice and Procedure, 2d Ed., Sec. 1715; 30A Am. . 
Jur., Judgments. Sec. 713. Ordinarily, the persons entitled to have an 
irregular voidable judgment opened or vacated are the parties thereto 
or persons in privity with them. Shaver v. Shaver, supra (244 N.C. 
309) ; McIntosh, North Carolina Practice and Procedure, 2d Ed., Sec. 
1715. See also 30A Am. Jur., Judgments, Sec. 747. In  Card v.  Finch, 
supra (142 N.C. 140) a t  p. 148, it is said: "Persons who are not parties 
or ~ r iv i e s  and do not, upon the record, appear to be affected, will not 
be'heard upon a motion to vacate a judgment. They have no status 
in Court. No wrong has been done them by the Court." If the parties 
and privies are content to permit a judgment to stand, considerations 
of sound public policy require that strangers to the record or inter- 
meddlers who have no justiciable grievance to be righted should not 
be permitted to assail the judgment. Shaver v .  Shaver, supra; 30A Am. 
Jur., Judgments, Sec. 643. 

We know of no power, statutory or inherent, vested in the Superior 
Court which authorizes it to initiate on its own motion proceedings to 
set aside an irregular voidable judgment after the lapse of the term 
a t  which i t  was rendered. 

In  the instant case we have a judgment of more than ten years 
standing. It is regular upon its face. The Superior Court of Durham 
County was without power to initiate on its own motion proceedings 
to vacate the judgment. Rather, i t  was the duty of lthe court to in- 
dulge the legal presumption that the judgment is valid. A judgment 
regular upon the face of the record is presumed to be valid until the 
contrary is shown in a proper proceeding. G.S. 1-221; Card v. Finch, 
Suva ;  McIntosh, North Carolina Practice and Procedure, 2d Ed., Sec. 
1713. 

Moreover, it is to be noted that an amicus curiae may not assume 
the place of a party in a legal action. Nor may he take over the manage- 
ment of a suit. And he has no right to institute proceedings therein. 
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He takes the case as he finds it. 3 C. J. S., p. 1049. It follows that the 
amicus curiae was not a competent person under G.S. 1-98.4 to make 
the jurisdictional affidavit for service by publication on the plaintiff, 
Mary K. Shaver. The affidavit made by him is a nullity. Without it, 
there was no valid service on Mary K. Shaver. Her motion to quash 
should have been allowed. Temple v. Temple, 246 N.C. 334, 98 S.E. 
2d 314; Nash County v. Allen, 241 N.C. 543, 85 S.E. 2d 921; Comrs. 
of Roxboro v. Bumpass, 237 N.C. 143, 74 S.E. 2d 436. 

We have given consideration to the argument made by the amicus 
curiae to the effect that the facts of this case take i t  out of the general 
rule which requires that a direct attack on a voidable judgment may be 
made only by a party or privy. We have considered his contention that 
the proceedings below were instituted by the presiding Judge, not in 
the interest of any individual but solely for the purpose of protecting 
from fraud and subversion the processes of the administration of jus- 
tice. The amicus curiae says in his brief that "The integrity of the 
judicial process and the public welfare demand that there be a hearing 
of this matter on the merits . . ." On this premise the able amicus 
curiae reasons that the proceedings initiated by the court below should 
be approved and that the courbinstigated investigation should be per- 
mitted to go forward to final hearing. We cannot accept the premise 
or the arguments based thereon. If this judgment of divorce is subject 
to attack by the amicus curiae appointed for that  purpose, then other 
judgments, and any number of them, are subject to be attacked the 
same way. If we approve the appointment of this amicus curiae for 
the performance of the duties assigned him by the court, then other 
amici curiae, and any number of them, may be appointed in like cases 
to work over any number of divorce judgments of long standing, or 
any other judgments, for that matter, in which i t  is suspected that 
fraud was perpetrated on the court. The practice could lead to a serious 
weakening of the rule that a motion in the cause directly attacking a 
judgment may be made only by a party to the action or by one in 
privity with a party. Moreover, to  approve the unprecedented pro- 
cedure adopted below would be a step toward undermining the integrity 
of personal and property rights acquired on the faith of judicial pro- 
ceedings, as well as the public interests involved in the finality and 
conclusiveness of judgments. 

If in the instant case the "integrity of the judicial process" stands 
in need of vindication from alleged fraud and false swearing, the 
court and the district solicitor, acting as an officer of the court, have 
a t  their command criminal remedies by which the infractions may be 
ferreted out and punished. These criminal remedies would seem to 
furnish all the means of relief needed for adequate vindication of the 
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integrity of the Superior Court of Durham County. 
The order appealed from is reversed. The cause will be remanded 

with direction that  the order to show cause and all subsequent pro- 
ceedings based thereon be vacated and set aside. 

Reversed and Remanded. 

PARKER, J., dissenting: The order to  show cause made by Judge 
Williams of his own motion on 13 June 1957, a copy of which he order- 
ed served upon the plaintiff and the defendant, reads in part as fol- 
lows : 

"There having been presented to  the undersigned Clawson L. Wil- 
liams, Judge presiding over the June 10, 1957 Criminal Term of the 
Superior Court of Durham County a number of affidavits by the 
Honorable W. H. Murdock, Solicitor, and the Court having examined 
said affidavits, said affidavits having stated and alleged that  the 
plaintiff in this cause, Mary K. Shaver (later and now known as Mary 
K. Carpenter and as Mrs. Stanley M. Carpenter), and the defendant, 
Floyd N. Shaver, did in fact reside and live together as husband and 
wife for extended periods of time during 1944 and 1945 and were 
generally regarded by friends and acquaintances during such periods 
as living together as husband and wife; and i t  appearing further t o  
the Court from the complaint, answer and judgment entered in the 
above cause that the plaintiff alleged and the defendant admitted that  
they had separated January 1, 1944, and had continued to live separate 
and apart thereafter, and at no time had resumed the marital relation- 
ship existing between them, and that  the action for divorce a vinculo 
on the basis of two years' separation of the parties was instituted 
&fay 10, 1946; that  an answer admitting all allegations of the com- 
plaint was filed by the defendant on May 18, 1946; and that  judgment 
of absolute divorce was entered May 27, 1946; and i t  further appear- 
ing to  the Court that if the matters and things alleged in the affidavits 
presented to  the Court are true and correct, that  the allegations of the 
complaint and the admissions of the answer are false and untrue, 
and have been employed for the purpose of perpetrating fraud and col- 
lusion upon the Superior Court of Durham County, and that  the judg- 
ment of divorce a vinculo heretofore entered in this cause is void and 
of no effect and should be vacated and set aside for the reason that  his 
Honor Henry A. Grady, Judge presiding of (sic) the May 1947 Civil 
Term of the Superior Court of Durham County, was without authority 
to  enter said judgment, the said Court not having acquired jurisdiction 
of the subject matter of said action, the parties to  said action not hav- 
ing lived separate and apart for two years next preceding the institu- 
tion the action as required by law, and it  further appearing to  the 
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Court a t  the March 1957 Term of Durham County Criminal Court 
the Grand Jury returned a true bill charging the said Mary K. Shaver 
(now known as Mary K. Carpenter and as Mrs. Stanley M. Carpenter) 
with the crime of bigamous cohabitation as the result of her purported 
marriage to Stanley M.  Carpenter, and the Court, of its own motion, 
based upon the affidavits presented t o  i t  and upon the bill of in- 
dictment hereinbefore referred to, being of the opinion that  the ques- 
tions raised as to the validity of the judgment of divorce herein re- 
ferred to, and as to  whether a fraud has been perpetrated upon the 
Court, should be resolved and set a t  rest by the parties to  said action, 
and it  appearing to  the Court that the plaintiff and defendant should 
be heard, or given an opportunity to  appear, before entering a final 
order as  t o  the validity of the judgment of divorce herein referred to." 

The majority opinion states: '(The record also shows that copies of 
the order t o  show cause and all relevant orders, affidavits, and docu- 
ments were mailed to  the out-of-state addresses of the parties, and 
also t o  the firm of Haywood and Denny, attorneys, of Durham, who 
had appeared for the plaintiff in a prior motion in this cause." Mary 
K. Shaver had full knowledge of the order to  show cause, because 
Emery B. Denny, Jr .  appeared for her in the lower court, and the firm 
of Haywood and Denny appear for her in this Court. 

The record shows that on 14 June 1957 Judge Williams entered an 
order commanding that his order t o  show cause entered by him on 
13 June 1957 be served on Floyd N. Shaver in Leesburg, Lake County, 
Florida. The record shows that  this order was properly served on 
Floyd N. Shaver on 17 June 1957 by the Sheriff of Lake County, 
Florida. 

Therefore, the record shows tha t  Mary K. Shaver and Floyd N. 
Shaver had full knowledge of the order entered by Judge Williams 
of his own motion on 13 June 1957. 

The common law conceded to all its courts the power to vacate its 
judgments. The Superior Court of North Carolina is a court of record 
of general jurisdiction, which also exercises equity jurisdiction. The 
power of the Superior Court to  vacate its judgments, within proper 
limitations, is an inherent power vested in it, independent of statute, 
and it  may be exercised by the Superior Court on its motion. Fowler 
v. Fowler, 190 N.C. 536, 130 S.E. 315; Freeman on Judgments, 5th Ed., 
Vol. I, Sec. 194; 49 C. J. S., Judgments, p. 478. 

"The fact that a judgment was obtained through fraud or collusion 
is universally held to constitute a sufficient reason for opening or va- 
cating such judgment either during or after the term a t  which it  was 
rendered. . . . Fraud practiced on the court is always ground for vacating 
the judgment, as where the court is deceived or misled as to  material 
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circumstances, or its process is abused, resulting in the rendition of a 
judgment which would not have been given if the whole conduct of 
the case has been fair." 49 C.J.S., Judgments, Sec. 269. The rationale 
of the rule is that  a court of justice necessarily has the inherent power 
of its own motion to  keep its records clear of fraud or collusion prac- 
ticed upon the court itself. 

I realize that  i t  seems to be the prevailing rule that  the authority 
of a court to  set aside a judgment for fraud after the term a t  which the 
judgment was entered is usually limited t o  cases where the fraud 
was extrinsic and collateral to  the matter tried, and not a matter a t  
issue in the trial. 49 C.J.S., Judgments, Sec. 269; Freeman on Judg- 
ments, 5th Ed., Sec. 233. 

Judge Williams' order t o  show cause was based on the alleged 
grounds of fraud and collusion. The term "collusion," as applied to  
divorce proceedings, has been accurately defined t o  be "an agreement 
between a husband and wife to  procure a judgment dissolving the 
marriage contract, which judgment, if the facts were known, the court 
would not grant." Doeme v. Doeme, 96 App. Div. 284, 89 N. Y. Supp. 
215. Collusion in a divorce case is a particular type of fraud, perpe- 
trated not upon the other spouse, but upon the court itself before 
whom the divorce is sought. 

The question of collusion in this divorce case was extrinsic and 
collateral to  the matter tried, and was not a matter a t  issue in the 
trial. If it  should be considered that  the decision in Carpenter V .  

Caqmzter, 244 N.C. 286, 93 S.E. 2d 617, bars the Superior Court 
of Durham County of its own motion from proceeding to investigate 
the question as t o  whether the divorce was procured by fraud which 
was a t  issue in the trial, it does not preclude that  court of its own mo- 
tion from investigating and determining whether the divorce decree 
was procured by collusion of the parties perpetrated upon the court 
itself. 

The State has an interest in the proper maintenance of the marital 
status of its citizens, and public policy forbids that  the parties shall 
enter into any collusion to bring about a judicial dissolution of their 
marriage. Collusion between the parties to  a divorce proceeding will 
ordinarily bar the granting of a decree of divorce. See Annotations 
in 2 A. L. R., pp. 712-714 and 109 A. L. R., pp. 848-849, where many 
cases are cited. 

One group of cases hold that  for reasons of public policy the courts 
will exercise their power and set aside a divorce decree, if collusion 
is clearly proved, and if proper application for relief is seasonably 
made. These courts stress the fact that  relief is granted because of 
the interest of the state in suits for divorce, and not for the sake of 
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the equally guilty parties. Other courts in a number of collusion cases 
have refused to grant relief in accord with the equitable principle 
that  one who was himself a party to the collusion is not entitled to  
have it set aside for collusion. These cases where relief is granted 
and relief is denied are cited in Annotations 157 A. L. R., pp. 76-79, 
9. Collusion as fraud, and 22 A. L. R. 2d pp. 1333-1334, 18. Collusion 
as fraud. See also Annotations 2 A. L. R., pp. 714-717, and 109 A. L. R., 
pp. 849-854, as to vacation of a divorce decree for collusion a t  the 
instance of a party guilty of collusion. 

In  this proceeding the Superior Court below was not acting upon 
application of any person, but was acting of its own motion to ascer- 
tain if the divorce decree obtained in this case had been procured by 
fraud or collusion perpetrated by the parties upon the court itself. 
I n  my opinion, the Superior Court of Durham County has the inherent 
power of its own motion to hear and determine whether in rendering 
this divorce decree i t  did so because of collusion practiced by the 
parties upon the court itself, and that  in doing it, i t  is acting to  pre- 
serve the purity of its proceedings, and in the interests of the state, 
which is concerned with the preservation of the marriage relations of 
its citizens, and the court of its own motion is not precluded from 
doing so by the power of the criminal law to punish, if the criminal 
law has been violated. 

The Supreme Court of the United States, in an opinion by Mr. 
Justice Holmes, said in Michigan Trust Co. v. Ferry 228 U.S. 346, 57 
L. Ed. 867: 'LOrdinarily jurisdiction over a person is based on the 
power of the sovereign asserting it to  seize that  person and imprison 
him to await the sovereign's pleasure. But when that power exists 
and is asserted by service a t  the beginning of a cause, or if the party 
submits to the jurisdiction in whatever form may be required, we 
dispense with the necessity of maintaining the physical power, and 
attribute the same force to the judgment or decree whether the party 
remain within the jurisdiction or not. This is one of the decencies of 
civilization fhat  no one would dispute. It applies Ito Article 4, Section 
1, of the Constitution, so that  if a judicial proceeding is begun with 
jurisdiction over the person of the party concerned, i t  is within the 
power of a state to bind him by every subsequent order in the cause." 

I think that the Superior Court of Durham County had jurisdiction 
over the parties in the order to show cause entered by the court of its 
own motion. The parties had full knowledge of the order to show cause. 
I vote to affirm Judge Bickett's order. I do not agree with the state- 
ment in the majority opinion directing "that the order to show cause 
and all subsequent proceedings based thereon be vacated and set 
aside." 
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SLOAN 9. LIGHT CO. 

In  Patrick v .  Patrick, 245 N.C. 195, 95 S.E. 2d 585, this Court af- 
firmed an order of the Superior Court of Lenoir County entered a t  
the May Term 1956 setting aside and declaring void a judgment of 
absolute divorce entered a t  the April Term 1929. 

In my opinion, the order to show cause entered by the court of its 
own motion should be heard on its merits to determine whether the 
divorce decree was obtained by collusion between the parties perpe- 
trated upon the court itself. If the order to show cause should be per- 
mitted by this Court to be heard on its merits on collusion, and if 
the divorce decree were vacated, we have full power to review the 
judgment of the court below. 

ROBERT P. SLOAN, ADMINI~TUTOB OF THE ESTATE OF JOE R. SLOAN, DE- 
CUBED v. CAROLINA POWER AND LIGHT COMPANY. 

(Filed 9 April, 1958) 

1. Electricity 8 7: Evidence 8 5& 
The National Electrical Safety Code, which has not been approved by 

the General Assembly and thus does not have the force of law in thie 
State, is incompetent as  evidence, and is properly excluded when offered 
a s  proof of safety clearance requirements between a power line and a 
telephone line. 

a Trial 8 22a- 
On motion to nonsuit, the evidence is to be considered in the light most 

favorable to plaintiff, aud he is entitled to every reasonable inference to 
be drawn therefrom. 

8. Negligence 8 17- 
Negligence is not presumed, but in the absence of evidence to the 

contrary, it  will be presumed that  defendant exercised due care. 

4. Electricity § 7- 
In the absence of evidence to the contrary, i t  will be presumed that  

defendant electric company maintained proper clearance between its 
wires and those of a telephone company. 

5. h'egligence 8 lOb(1)- 
Sonsuit is proper wbere plaintiff does not offer evidence to support 

his allegations of actionable negligence. 

6. Electricity § 7- Evidence held insufficient t o  support allegation that 
defendant was negligent i n  failing t o  maintain proper clearance be- 
tween telephone line and  i ts  power lines. 

Plaintiff's intestate was a member of a crew stringing a new telephone 
line. The old telephone line ran beneath defendant's power lined. Intestate 
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was electrocuted while pulling a new wire over the old telephone lines 
when one of the old wires came in contact with defendant's energized 
wire. The evidence tended to show that the pulling of the new wire over 
the old telephone lines would cause the old lines between adjacent poles 
to vary several feet in height and "jump up and down." Plaintiff sought 
recovery on the theory that  defendant was negligent in failing to main- 
tain proper clearance between its energized lines and the old telephone 
lines. There was no evidence a s  to the clearance between the lines prior 
to the accident, but plaintiff introduced evidence that  there was a clear- 
ance of only six or nine inches between the lines after the accident, when 
the new telephone wire was still hanging over the old telephone lines. 
Held:  Nonsuit was proper, since the evidence a s  to the clearance af ter  
the accident, particularly in view of the fact that  plaintiff's evidence 
tended to show that the operation in which intestate mas engaged changed 
the clearance between the wires, has no probative force a s  to the clear- 
ance prior to the accident. 

7. Evidence § 2& 
While a factual situation proven to exist is assumed to continue in  

existence until there is proof to the contrary, ordinarily such presumption 
does not run backward, and proof of the existence of a condition a t  one 
time raises no inference that  such condition existed prior to that  time. 

APPEAL by plaintiff from Pless, J., September 16 "A" Term 1957 
of MECKLENBURG. 

This is a civil action instituted on 22 May 1956 for the alleged 
wrongful death of plaintiff's intestate on 18 August 1955. 

On the above date the defendant maintained a power line consist- 
ing of three wires diagonally across the "Y" intersection of N.C. 
Highway No. 742 a t  its junction with U. S. Highway No. 52, approxi- 
mately one and one-half miles north of Wadesboro, North Carolina. 
Two of these wires were energized and carried approximately 1 2 , O  
volts of electricity; the third wire was a neutral. The neutral wire 
was strung 42 inches below the two energized wires on the poles on 
either side of the telephone lines hereinafter described. The energized 
lines had sagged until the elevation of the power wires above the 
surface of the paving a t  the point of crossing was as follows: the 
neutral wire 21 feet 3 inches; one energized wire 21 feet 2 inches; the 
other energized wire 21 feet 9 inches. The telephone wires were located 
beneath the power wires, but there is no evidence as to their elevation 
from the ground or what space existed between them and the power 
wires before their position was disturbed by the operation of pulling 
the new telephone wire over them, as hereinafter described. 

Plaintiff's intestate was an employee and member of the line crew 
of the North Carolina Telephone Company. He was 23 years of age 
and experienced in line work, having worked two years for Southern 
Bell Telephone Company and eighteen days immediately prior to 
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his death for the North Carolina Telephone Company. 
The telephone company was constructing a new line for its own 

purposes alongside and near the southern margin of N. C. Highway 
No. 742 a t  its "Y" junction with U. S. Highway No. 52. Highway No. 
52 in the area involved runs in a northwesterly direction from Wades- 
boro, while Highway No. 742 runs substantially east and west. 

On the morning of 18 August 1955, the  telephone crew, of which 
plaintiff's intestate was a member, went t o  the scene under the  super- 
vision of and accompanied by one Comer, as foreman, to  string and 
attach the wires for the new telephone line, which were t o  replace 
the old line. Comer, without calling attention to  the existence of the 
nearby power line, or to the condition of the wires crossing each other 
a t  tha t  point, or any mention of danger due to the presence of the  
power line, without any instruction or caution to  use conventional 
protective equipment, merely told the men to  put the new wire on the 
new poles, and immediately left the scene and did not return until 
after the accident, which occurred between ten and eleven o'clock a.m. 

I n  doing the work, a roll of new wire on a reel was placed near the  
base of a new telephone pole approximately 70 feet east of the old 
telephone line. The old line ran along the western side of U. S. High- 
way S o .  52; the new line was t o  run westwardly on the south side of 
N. C. Highway No. 742. Plaintiff's intestate and one Lockhart Deese 
took the wire a t  the reel and began to  pull i t  along the route the  new 
line \vas to  be constructed. When they reached the old line they tried 
to  throw the new line over the old line but were unable to  do so. They 
then caused another member of the crew to climb a telephone pole 
in the old line, designated as pole 2-A, which was located 26 feet north- 
west of the point where the new line was to cross over the  old line, 
and throw the new line over and across the old line which consisted 
of six wires, two of which ended on a 10-foot cross-arm on the pole; 
this pole was located 33 feet 10 inches southeast of the point where 
the power line crossed over the  telephone wires. When Deese and 
plaintiff's intestate, Joe R. Sloan, had pulled the wire a distance of 
approxinlately 160 feet, a telephone wire on the old line came in con- 
tact with the power line and ran along the old telephone line to  the  
nen- line and electrocuted Sloan. Deese was knocked unconscious. 
Sloan had on leather gloves; Deese was barehanded, but Deese was 
a t  the end of the line, while Sloan was pulling the line between Deese 
and the point where the line crossed over the old telephone wires. 

Deese testified, " * * * I did not know the power line was * out 
there. If I had I never would have put my hands on that  wire t o  pull 
i t Y * *  I would have known tha t  by pulling that  wire over there would 
hare  been a dangerous thing * * * i t  was liable to cause those wires 
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to  whip together." This witness further testified that he could have 
seen the power line if he had looked, but that he did not look. 

Archie A. Thomas, an employee of the telephone company and 
who was handling the reel and was knocked down by the current a t  
the time plaintiff's intestate was killed, testified, "1 knew the power 
wires were there. I could not keep from seeing them. They were right 
out there in the open. There were no trees or any obstructions a t  all 
there in the whole area. * If we had foreseen after we looked a t  
the wires out there the distance between the power lines and the 
telephone wires, we would not even have worked on the line. We 
would not have even touched those telephone lines if we had thought 
there was any danger in those telephone wires from the distance they 
were from the power lines coming in contact with the electric wires 
overhead. Yes, I looked and saw that there was clearance but 
I did not know how much. If i t  had looked to me like i t  would have 
been dangerous I would not have strung the wire a t  all. " * As con- 
ditions existed before these wires were pulled across up there, there 
was no current flowing from the power wire to the telephone wires 
and to the new telephone wires. If there had been I would have felt 
it. Whatever caused the electricity to get on i t  was the result of 
what those boys were doing pulling that wire." 

This witness further testified that it is customary when stringing 
new wire to take a rope and pull the wire by the rope instead of com- 
ing into direct contact with the wire. "I do not know why i t  was not 
done in this instance." Ropes were available for that purpose but were 
not used. 

The evidence further tends to show that the cross-arm on the tele- 
phone pole between the point where the new line was being pulled 
over the old telephone line and the power line was 10 feet long and 
about 20 feet above the ground. The cross-arm was listing or in a 
cocked position before and after the accident. Five of the six wires 
on the telephone line were on the westerly side of the cross-arm. The 
western end of the cross-arm was lower than the other end "by 6 
inches or so." The pole mas split a t  the top. 

The evidence was in conflict as to whether one could observe from 
the ground how much space existed between the power line and the 
telephone wires where they crossed. The testimony was to the effect, 
however, that after the accident there was a clearance of from 6 to  
9 inches between the lines, with the new line still hanging over the 
old telephone line. Before the telephone crew returned to work on the 
new line, the old line that passed under the power line was cut down. 

The plaintiff introduced the adverse examination of Walter F. 
Harper, Division Engineer for the defendant, who, among other things, 
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testified, "This was a primary circuit. We needed a neutral t o  take 
care of and conduct any unbalanced ampheres that  might be in the 
line on back to the source. It is necessary to have that  sort of neutral 
to  have a power line. It did n3t make any difference where this neu- 
tral was located. I do not know of any practice in my experience 
either with the Carolina Power & Light Company or with any other 
electric company where the neutral is positioned on a pole with refer- 
ence to  the primary line as a means of protecting people or things from 
coming into contact with the wire maintained overhead. I don't know 
of any such case anywhere. The neutral is never used as a safety 
means of protection from contact with primary wires. We don't do 
anything to mark a neutral so that  the public would know the neutral 
from a hot wire. * * Our company also has other types of lines, 
t,ransmission lines that  carry the neutral on the very top of either 
the pole line or the steel tower line above the primary conductors. It 
is a common practice for Duke Power Company to put the neutral 
on top. I know of nothing in the literature that  indicates a neutral 
wire should be positioned as a guard wire to  safeguard people or 
things that come in contact with energized wires. * * The question 
of clearance is in any direction, whether laterally or vertically or 
smash-wise in any direction." 

This witness also testified, "The two primary conductors were 
on the end or almost on the end of an eight-foot cross-arm which 
would be * * about 4 feet from the center of the pole-not quite 4 
feet." 

The plaintiff's evidence further tends t o  show that  the neutral wire 
was fastened t o  the poles about 42 inches below the cross-arms; that  
wires fastened to cross-arms tend to sag more than wires which are 
fastened to the poles. Mr. Harper further testified with respect to 
a question as to  what would cause a telephone line to  be higher a t  one 
time than a t  another. He  said, "It would be high one second and low 
the next. That would occur, of course, over in the span beyond pole 
2-A across the road (this telephone pole was between the point where 
the wire was being pulled over the old line and the point where the 
old telephone line passed under the power line). That  is the place 
where it  would jump up and down and that  may occur two or three 
spans away jumping up and down three, four or five feet depending 
on how much slack was in the wire and depending on how these fel- 
lows (Deese and Sloan) were pulling it." The evidence is to  the further 
effect that  defendant had no notice that  a new telephone line was be- 
ing constructed in this particular area. This witness testified also 
that there was "nothing to obstruct the view of anybody if they had 
looked from seeing the exact condition of the power line in the exact 
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relation to the telephone lines. There was nothing to obstruct the view. 
It was all out in the wide open." Mr. Harper inspected the power 
line the next day after the accident, a t  which time the old telephone 
line had been cut down. 

It was stipulated that plaintiff's intestate, Joe R. Sloan, was an 
employee of the North Carolina Telephone Company; that  both were 
subject to the North Carolina Workmen's Compensation Act, and that 
compensation has been paid as provided by law. It was further stipu- 
lated that the power lin? which crossed over the old telephone line a t  
the place in question was constructed after the telephone line was 
built; that plaint,iffls intestate died as a result of electrocution on 18 
August 1955. 

At the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was sustained, and from the judgment 
entered the plaintiff appeals, assigning error. 

Richard M. Welling, Ernest S. DeLaney, Jr., for plaintiff, appellant. 
Taylor, Kitchin & Taylor, Carswell & Justice, and A. Y. Arledge, 

for defendant, appellee. 

DENNY, J. The plaintiff's assignments of error Nos. 1, 2, 3 and 4 
are directed to the refusal of the court below to permit plaintiff to 
introduce in evidence Section 233, Table 3, page 69, of the National 
Electrical Safety Code, issued 15 August 1949, by the United States 
Department of Commerce, Bureau of Standards, which the plaintiff 
contends contains the clearance requirements between a power line 
carrying 12,000 volts and a telephone line. The defendant did not con- 
cede the correctness of the plaintiff's contention and objected to the 
introduction of the Code as well as the proffered evidence based thereon. 
These objections were sustained. 

In Lutz Industries v. Dixie Home Stores, 242 N.C. 332, 88 S.E. 2d 
333, Parker, J., in speaking for the Court, pointed out that in the 
1954 Cumulative Supplement to 20 Am. Jur., Evidence, page 111 
(now in 1957 Cumulative Supplement to 20 Am. Jur., Evidence, page 
129), it is written: "With the apparent exception of one jurisdiction 
(Alabama), safety codes which have been issued by governmental 
departments or commissions, or promulgated by voluntary associa- 
tions, for their informative value and not as regulations having the 
force of law, are not admissible to prove the truth of the statements 
therein contained." 

I t  was also pointed out in the above opinion that in Anno:-Evi- 
dence--Safety Codes, 122 A.L.R. 644, at  page 646, it is said: "That the 
general rule against admission in evidence, in negligence actions, of 
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safety codes or rules is restricted to codes or rules not having the 
force of law is shown by decisions in various cases involving safety 
rules enforceable as laws." Lutz Industries v. Dixie Home Stores, 
supra; Mississippi Power & Light Co. v. Whitescarver (C.C.A. 5th), 
68 F 2d 928; Grant v. Libby, McNeill & Libby, 160 Wash. 138, 295 
P 139; Anno:-Evidence-Safety Codes, 122 A.L.R. 644. 

In  the case of Mississippi Power & Light Co. v. Whitescarver, supra, 
it was held that the National Electric Safety Code (apparently simi- 
lar to the Code now under consideration), issued by the United States 
Department of Commerce, Bureau of Standards, had been properly 
excluded from evidence in the action to recover from the electric 
company for the accidental electrocution of the plaintiff's decedent. 
I t  had been conceded that the code had no compulsive force-that 
no 1a.w required i t a n d  the Court pointed out that  i t  represented 
merely the opinion of the compilers, and that "its preface states that 
as to many matters there are conflicting views and that especially 
many changes had been made in this edition touching line construc- 
tion and that there would be future growth and development, and 
criticism is invited." The Court said: "It thus appears from the book 
itself what we should have known anyway, that i t  deals not with an 
exact science or mathematical or factual certainties, but with a con- 
troversial and developing science in which opinions may vary and 
experience work great changes. Books in such a field are like medical 
works rather than like almanacs, mathematical tables, approved his- 
tories, census compilations or weather reports. They are a t  last only 
the expert opinions of the authors, delivered not under oath nor sub- 
ject to cross-examination, without opportunity to qualify or explain 
them, and really without certainty that the author still adheres to 
the opinions expressed when the book was written." 

In Lutz Industries v. Dixie Home Stores, supra, certain provisions 
of the National Electrical Code, as approved by the American Stand- 
ards Association, with respect to the installation of electric wiring in 
buildings, had been given the force of law by our General Assembly. 
But,, there is nothing in the record before us to indicate that  any 
approval has been given to the National Electrical Safety Code by 
our General Assembly with respect to the subject under consideration 
that would give the Code the force of law in this jurisdiction. Hence, 
the rulings of the court below in excluding the offered section of the 
National Electrical Safety Code and the proffered evidence based 
thereon are sustained. 

In our opinion, the only additional question raised on this appeal 
that merits discussion is whether or not the court below committed 
error in sustaining the defendant's motion for judgment as of nonsuit. 
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In considering a motion for judgment as of nonsuit, the evidence is 
to  be considered in the light most favorable to  the plaintiff and he is 
entitled to  every reasonable inference to  be drawn therefrom. Atkina 
v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209. 

The plaintiff contends that the defendant negligently constructed 
and maintained its power line; that  the defendant allowed its power 
line, which consisted of two energized wires and a neutral, t o  cross 
too close to the telephone lines a t  the intersection where plaintiff's 
intestate was killed. There is no evidence whatever tending to show 
the actual or approximate clearance between the telephone wires 
and the power wires a t  the intersecting point before the accident. This 
would seem to be the crucial defect in the plaintiff's evidence. There 
is evidence of the distance of separation after the accident, but not 
before. Ordinarily, without evidence to the contrary, the inference 
would be that  the defendant had provided proper clearance. 

As stated in 65 CJS., Negligence, Section 204, page 954, e t  seq., 
"Negligence on the part of the defendant, as a general rule, is never 
presumed but is a matter for affirmative proof. * * * the presump- 
tion is in favor of innocence or performance of duty and against the 
existence of negligence, and in the absence of affirmative proof it  will 
be presumed that  defendant or his servants were not guilty of negli- 
gence but exercised due care with respect to  the thing or condition 
which caused the accident." Martin v. United States (US.  Court of 
Appeals, D.C.C.), 225 F 2d 945; F. 1Y. Woolworth Co. v. Williams 
(Court of Appeals, District of Columbia), 41 F 2d 970; Bush v. Harvey 
Transfer Co., 146 Ohio St. 657, 67 N.E. 2d 851; Atlantic Coast Line 
R.R. Co. v. Brown, 82 Ga.App. 889,62 S.E. 2d 736; Yeary v. Holbrook, 
171 Va. 266, 198 S.E. 441. 

A nonsuit is proper where the plaintiff does not offer evidence to  
support his allegations of actionable negligence. 

In Insurance Ass'n. v. Motors, Inc., 240 N.C. 183, 81 S.E. 2d 416, 
Bobbitt, J., in speaking for the Court, said: "Ordinarily, in a negli- 
gence case, i t  is incumbent upon plaintiff to  allege and prove facts 
constituting actionable negligence; and, when the evidence fails to  
disclose actionable negligence as alleged, nonsuit is proper. Conjecture 
and surmise will not suffice." 

I f  it be conceded that the power clearance between a 12,000-volt 
power line and a telephone line is six feet, as contended by the plain- 
tiff, no evidence was offered to substantiate his allegation that a proper 
clearance did not exist before the employees of the telephone company 
pulled the new wire over the old telephone wires. 

Evidence was introduced tending to show the height of the wires 
of the defendant power company from the ground after the accident, 
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and there is no contention that the contact with the power line changed 
the position of such wires in any respect. Likewise, evidence was in- 
troduced as to the height of the telephone pole located 33 feet 10 
inches southeast of the power line and the wires attached to the 10- 
foot cross-arm. The evidence shows that  the next telephone pole to  
the northn-est of the power line was 245 feet, making the telephone 
poles 278 feet 10 inches apart a t  the span involved; that  the power 
line poles were 384 feet apart a t  the power line span involved. However, 
there is no evidence as to the sag of the power wires in relation to  the 
sag in the telephone wires before the accident. The plaintiff's evidence, 
except that  of Thomas and Harper, hereinabove set out, is unequivo- 
cally to  the effect that  by observing the power and telephone lines 
from the ground, the distance of the clearance between the power wires 
and the telephone wires could not be ascertained. 

Ordinarily, "where a particular state of things is once proven to 
exist, it is often said that there is a presumption of continuance in 
that state without change * * *." Stansbury, North Carolina Evidence, 
section 237, page 491. 

Conceding that a factual situation once proven is presumed to con- 
tinue in existence unless there is proof to  the contrary, the existence 
of a condition a t  the time of an accident is not presumed to have ex- 
isted prior thereto, and particularly when the accident resulted from 
an operation that  the evidence tends t o  show changed the condition 
and that such change was the proximate cause of the injury or one 
of the proximate causes thereof. Any inference or contention that the 
telephone mires were in the same location or condition before the 
accident as they were afterwards, must be predicated on evidence of 
such location or condition prior to  the accident. The general rule in 
this respect is stated in 31 CJS, Evidence, section 140, page 789, as 
follows: "As a general rule mere proof of the existence of a present 
condition or state of facts or proof of the existence of a condition or 
state of facts a t  a given time, does not raise any presumption that  the 
same condition or facts existed a t  a prior date, since inferences or pre- 
sumptions of fact ordinarily do not run backward." 

Likewise, in the case of Liverpool & London & Globe Ins. Co. v. 
Xebraska Storage Warehouses (C.C.A. 8th) ,  96 F 2d 30, i t  is said: 
c i  * + + that while a given condition, shown to exist a t  a given time, 

may be piesulned to have continued, there is not, on the other hand, 
any presun~ption that  it existed previous to  the time shown." 

In our opinion, the evidence on this record is not sufficient to  show 
actionable negligence on the part of the defendant. 

We express no opinion on the questions argued in the defendant's 
brief relating to insulated negligence and contributory negligence. 
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The judgment of the court below is 
Affirmed. 

NORTH CAROLINA BOARD O F  PHARMACY v. W. RONALD LANE T/A 
LANE'S BROOKLYN PHARMACY AKD JOHN W. BALDWIN. 

(Filed 9 April, 1 9 5 8 )  

1. Controversy without Action 2- 
Where the parties submit an action to the court upon a n  agreed state- 

ment of facts, the facts agreed constitute the sole basis for decision. 

2. Constitutional Law § 12: Pharmacy 8 1- 
The General Assembly, in the exercise of the police power of the State, 

may regulate the practice of pharmacy. 

3. Pharmacy 1- 

G.S. 90-71 and G.S. 90-72, which relate to the same subject matter, are  
to be construed in pari materia. 

G.S. 90-71 and G.S. 90-72 proscribe the dispensing and selling of drugs, 
a s  well a s  the  compounding physicians' prescriptions, by persons not 
licensed a s  pharmacists o r  assistant pharmacists, except under the im- 
mediate supervision of a licensed person, and therefore, i t  is immaterial 
to the application of the statute that an unlicensed person, in dispensing 
a drug to a customer on prescription in the absence of a licensed pharma- 
cist or assistant pharmacist, merely takes the designated number of 
tablets prepared by a manufacturer from a large container and removes 
them to a small container and delivers them to the customer. 

The fact that  an unlicensed person, in the absence of any licensed 
pharmacist or assistant pharmacist, in dispensing drugs on a prescription 
to a customer, has access by telephone to licensed pharmacists in other 
stores owned by the same employer, does not render his dispensing the 
drugs pemissible under the statute, since the  proviso of the s tatute  m 
quires that  he act in  the immediate physical presence of a licensed phar- 
macist or assistant pharmacist and under his personal supervision and 
direction. 

6. Injanctions 8 4g- 
Ordinarily, injunction will not lie to prevent the perpetration of a 

crime. 

Where a statute expressly provides that the violation of its provisions 
should constitute a misdemeanor and also provides that  the acts therein 
proscribed might be enjoined, the contention that  the violation of a n  
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injunction issued under the statute would subject the offender to punish- 
ment for  a criminal offense without the constitutional safeguards of in- 
dictment, trial by jury, etc., is untenable, since the punishment for viola- 
tion of the injunction would be for violating a n  order of the court and 
not punishment for a crime. Constitution of North Carolina, Art. I, Sea. 
12 and 13. 

8. Judgments  8 l 7 b  
Where an action is instituted to enjoin definite acts proscribed by stat- 

ute, the injunction issued in the action should be limited to the acts de- 
flned, and further provision enjoining defendants from doing any act in 
violation of the statute is too broad and should be stricken therefrom. 

APPEAL by defendants from Morris, J., October Civil Term, 1957, 
of NEW HANOVER. 

Civil action to enjoin defendants from continuing certain acts alleg- 
ed to constitute violations of GS 90-71 and GS 90-72. 

A jury trial was waived. The parties submitted the case upon an 
AGREED STATEMENT OF FACTS, which, in material part, was 
as follows: 

"FIRST: . . . the plaintiff North Carolina Board of Pharmacy is 
. . . the duly constituted agency of the State . . . for the purpose of 
regulating the practice of Pharmacy in . . . North Carolina, . . . and 
as such agency is authorized to  sue in its name. 

"SECOND: At all times herein referred to, the defendant W. Ronald 
Lane . . . owned and operated a drugstore known as Lane's Brooklyn 
Pharmacy, wherein he employed the defendant John W. Baldwin for 
the performance of certain duties and services in the prescription de- 
partment thereof as assistant to and under the direct control of regis- 
tered pharmacist R. E. Miller. . . . The defendant W. Ronald Lane 
also owned and operated two other drugstores, to wit, Lane's Miarket 
Street Pharmacy, and Lane's Lake Forest Pharmacy, all . . . located in 
the City of Wilmington, North Carolina. For the purpose of perform- 
ing the functions of compounding and dispensing prescriptions, selling 
drugs and medicines, and complying with the laws relating to the 
practice of Pharmacy, . . . the defendant W. Ronald Lane, as owner 
and operator of the said three drugstores . . . , employed three registered 
pharmacists in full and complete charge of the prescription de- 
partments of these three stores on a schedule of work so that there 
were a t  least two registered pharmacists on duty in a t  least two of 
the said drugstores a t  all times who could be contacted by telephone 
or by messenger delivery, for consultation and assistance concerning 
any prescription to be compounded or otherwise filled in any one 
of the said three stores, but that on the occasions mentioned in the 
complaint, none of the said registered pharmacists, or any others, 
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were contacted with regard to the 'prescription' on which this action 
is based. 

"THIRD: Under and by virtue of Chapter 90 of the General Stat- 
utes of North Carolina, the plaintiff North Carolina Board of Phar- 
macy has delegated to it by the General Assembly of North Carolina 
the duties and authority set forth therein, including the duty to carry 
out the purposes and to enforce the provisions of the said Chapter 90. 

"FOURTH: Neither the defendant W. Ronald Lane nor the de- 
fendant John W. Baldwin are, or have ever been, either registered 
pharmacists or assistant pharmacists, within the meaning that the 
said terms are used in the said Chapter 90 . . .; but the defendant 
John W. Baldwin, prior to 5 August 1954, had had over 14 years' ex- 
perience in filling and compounding prescriptions as an aid to and 
under the supervision of registered ph:-zrmacists in the said Brooklyn 
Pharmacy. 

"FIFTH: The 'prescription' which was presented to the defendant 
John W. Baldwin on 5 August 1954 and on which this action is based, 
and referred to in paragraph 5 of the complaint as amended, is as 
follows: 

ROBERT T. PIGFORD, h4.D. 
1015 Murchison Building 

Wilmington, N. C. 
Reg. No. 3900 Phone 2-1636 
Name Mr. Allen Forrest No. 
Address Delco, N. C. 
Rx. CN 758089 8-5-54 

Luminal gr SS 
#30 

1 tab 2-3 times a day for nervousness 
Have This Prescription Filled By 
a REGISTERED PHARMACIST a t  
the Drug Store of your choice. R.T.P. M.D. 

"SIXTH: The defendant John W. Baldwin, who was not then a 
registered pharmacist, or assistant registered pharmacist, and who 
was acting as the agent, servant, and employee of the defendant W. 
Ronald Lane, while the registered pharmacist was temporarily off 
the premises, received the above set forth 'prescription' for the pur- 
pose of supplying the tablets called for therein, and did then and 
there take from a large size container labeled with the trade name of 
the said tablets and containing a larger quantity of tablets the num- 
ber of tablets called for by the said prescription, put the said specified 
number of tablets in a smaller container which was then delivered 
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to the Lcustomer,' and received the purchase money from the 'custo- 
mer.' 

"SEVENTH: The 'prescription' mentioned in paragraph 6 above 
did not have to be compounded or prepared from a combination of 
ingredients, but consisted of tablets which had been previously pre- 
pared by the manufacturer thereof, and which tablets were themselves 
ready for delivery to and use by the ultimate consumer except for 
removal from their container. 

"EIGHTH: The facts set forth in paragraphs 6 and 7 above, with 
relation to the occurrence on 5 August 1954, are the same facts as 
occurred 'at various other times' referred 60 in paragraphs 5 and 6 
of the complaint as amended; and on none of the occasions referred 
to in the complaint, and on which this action is based, did the defend- 
ants, or either of them, have to compound, or prepare by mixing 
various ingredients, the items called for by the said 'prescription,' 
but merely removed the prescribed number of tablets called for in the 
said prescription by their trade name from the stock bottle ready pre- 
pared by the manufacturer and delivered them to the ultimate con- 
sumer in the quantity specified on the said prescription. 

"As to the tablets called for in the prescription set forth in para- 
graph 5 above, they are a drug within the meaning of the use of that 
term jn Sections 90-71 and 90-72 of the General Statutes of North 
Carolina. 

"NINTH: With relation to the acts set forth in paragraphs 6, 7 
and 8 above, the defendant W. Ronald Lane T/A Lane's Brooklyn 
Pharmacy, as employer of the defendant John W. Baldwin, caused or 
permit,ted the said acts to be done by his said employee. 

"TENTH: The defendant W. Ronald Lane T/A Lane's Brooklyn 
Pharmacy, employed and had on the payroll of the said Brooklyn Phar- 
macy, one or more registered pharmacists who were then and still 
are duly certified by the plaintiff as qualified to practice pharmacy 
in the State of North Carolina, but who were not, a t  the time of 
the above set forth acts, present on the premises of the said Brooklyn 
Pharmacy. 

"ELEVENTH: The facts set forth in the foregoing paragraphs 6, 
7 ,8 ,9  and 10, with regard to the 'filling' of prescriptions and operations 
of drugstores constitute a course of conduct which has, from time to 
time, over a period of many years, been the common practice in a 
great many of the drugstores throughout the State of North Carolina. 
The plaintiff has taken action in cases coming to its attention in which 
i t  could be established that such a course of conduct was being fol- 
lowed. 
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"TWELFTH: The facts above set forth in paragraphs 6, 7, 8, 9, 
10 and 11 constitute all of the facts upon which the plaintiff North 
Carolina Board of Pharmacy contends that the defendants violated 
the Laws of the State of North Carolina with relation to practice of 
Pharmacy and on which this action is based." 

Upon these facts, and conclusions of law based thereon, the court 
entered judgment as follows: 

"NOW, THEREFORE, upon the foregoing findings of fact and 
conclusions of law, I T  IS ORDERED, DECREED AND ADJUDGED 
that the defendants W. Ronald Lane T/A Lane's Brooklyn Pharmacy 
and John W. Baldwin be, and they are hereby restrained and enjoined 
from employing others than licensed pharmacists to perform such 
services as are hereinbefore set out or performing any thing or act 
in violation of the provisions of General Statutes, Chapter 90. (Our 
italics) 

"IT IS  FURTHER ORDERED, DECREED AND ADJUDGED 
that the costs of this action be taxed against the defendants." 

Defendants excepted and appealed, assigning errors. 

Bailey & Dixon for plaintiff, appellee. 
J. H. Ferguson for defendants, appellants. 

BOBBITT, J. The agreed facts, on which the case was submitted, con- 
stitute the sole basis for decision. Eason v. Dew, 244 N.C. 571, 94 S.E. 
2d 603; Edwards v. Raleigh, 240 N.C. 137,81 S.E. 2d 273; Greensboro 
v. Wall, 247 N.C. 516, 522, 101 S.E. 2d 413. Do these facts support 
the court's conclusions of law and judgment? 

Statutory provisions regulating the practice of pharmacy in North 
Carolina comprise GS Ch. 90, Art. 4. 

"Where the practice of a profession or calling requires special knowl- 
edge or skill and intimately affects the public health, morals, order, 
or safety, or the general welfare, the Legislature may prescribe reason- 
able qualifications for persons desiring to pursue such profession or 
calling, and require them to demonstrate their possession of such 
qualifications by an examination on the subjects with which such pro- 
fession or calling has to deal as a condition precedent to the right to 
follow such profession or calling." S. 21. Ballance, 229 N.C. 764, 770, 
51 S.E. 2d 731, and cases cited. 

Unquestionably, the General Assembly, in the exercise of the police 
power of the State, may regulate the practice of pharmacy. 17A Am. 
Jur., Drugs and Druggists Sec. 13; 28 C.J.S., Druggists Sec. 2. As to  
this, decisions in other jurisdictions are in full accord. S. v. Collins 
(N.M.1, 297 P. 2d 325; Louisiana Board of Pharmacy v. Smith, 65 
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So. 2d 654; Beeman v. Board of Pharmacy (Mich.), 35 N.W. 2d 354; 
Rosenblatt v. Board of Pharmacy (Cal.), 158 P. 2d 199; Stewart v. 
Robertson (Ariz.), 40 P. 2d 979; Ex parte Gray (Cal.), 274 P. 974; 
Reppert v. Utterback (Iowa), 217 N.W. 545; S. v. Wood (S. D.), 215 
N.W. 487; Tucker v. Board of Pharmacy, 217 N.Y.S. 217; S. v. Ham- 
lett (Mo.), 110 S.W. 1082; S. v. Hovorka (Minn.), 110 N.W. 870; 
Board of Pharmacy v. Cassidy (Ky.), 74 S.W. 730; 8. v. Heinemann 
(Wis.), 49 N.W. 818; State Board of Pharmacy v. Matthews, 197 
N.Y. 353, 26 L. R. A. (N.S.) 1013; People v. Roemer, 153 N.Y.S. 323; 
S. v. Kumpfert (La.),  40 So. 365; S. v. Forcier (N. H.), 17 A. 577; 
S. v .  Foutch (Tenn.), 295 S.W. 469, 54 A. L. R. 725; Commonwealth 
v .  Zacharias (Pa.),  37 A. 185. 

In Thomas v. Board of Pharmacy, 152 N.C. 373, 67 S.E. 925, and 
McNair v .  Board of Pharmacy, 208 N.C. 279, 180 S.E. 78, in which 
the plaintiff, in his efforts to obtain license, sought a writ of mandamus 
to require the Board of Pharmacy to perform certain acts, the con- 
stitutionality of the legislation was not challenged. However, in 
Thomas v. Board of Pharmacy, supra, Clark, C. J., said: "The selling 
of drugs is an important matter to the health and lives of the public. 
The Legislature has carefully guarded it, by the provisions to be 
found in Rev., 4471-4490." 

Nothing appears in the record to indicate that either defendant a t  
any time sought to obtain license as a registered pharmacist or assis- 
tant pharmacist. Defendants' assignments of error, purporting to at- 
tack broadside the constitutionality of GS Ch. 90, Art. 4, are without 
merit. GS 90-85.1, the only specific provision challenged by defendants, 
is considered below. 

Defendants1 primary position is that the practice engaged in by 
Baldwin, the unlicensed employee, and caused or permitted by Lane, 
the employer-owner, of which the specific transaction of August 5, 
1954, is typical, does not violate GS 90-71 and GS 90-72. 

GS 90-71, in pertinent part, provides: 
([It shall be unlawful for any person not licensed as a pharmacist 

or assistant pharmacist within the meaning of this article to conduct 
or manage any pharmacy, drug or chemical store, apothecary shop or 
other place of business for the retailing, compounding, or dispensing 
of any drugs, chemicals, or poison, or for the compounding of phy- 
sicians' prescriptions, or to keep exposed for sale a t  retail any drugs, 
chemicals, or poison, except as hereinafter provided, or for any per- 
son not licensed as a pharmacist within the meaning of this article 
to compound, dispense, or sell a t  retail any drug, chemical, poison, 
or pharmaceutical preparation upon the prescription of a physician 
or otherwise, or to compound physicians' prescriptions except as an 
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aid to and under the immediate supervision of a person licensed as a 
pharmacist or assistant pharmacist under this article. Provided, that 
during the temporary absence of the licensed pharmacist in charge of 
any pharmacy, drug or chemical store, a licensed assistant pharmacist 
may conduct or have charge of said store. And i t  shall be unlawful 
for any owner or manager of a pharmacy or drugstore or other place 
of business to cause or permit any other than a person licensed as a 
pharmacist or assistant pharmaeist to compound, dispense, or sell 
a t  retail any drug, medicine, or poison, except as an aid to and under 
the immediate supervision of a person licensed as a pharmacist or 
assistant pharmacist." 

G.S. 90-72 provides: 
"If any person, not being licensed as a pharmacist or assistant phar- 

macist, shall compound, dispense, or sell a t  retail any drug, medicine, 
poison, or pharmaceuticsl preparation, either upon a physician's pre- 
scription or otherwise, and if any person being the owner or manager 
of a drugstore, pharmacy, or other place of business, shall cause or 
permit anyone not licensed as a pharmacist or assistant pharmacist to 
dispense, sell a t  retail, or compound any drug, medicine, poison, or 
physician's prescription contrary to the provisions of this article, he 
shall be deemed guilty of a misdemeanor, and fined not less than 
twenty-five nor more than one hundred dollars." 

The General Assembly has prescribed the requirements an appli- 
cant must meet to become licensed as a registered pharmacist. G.S. 
90-61, G.S. 90-63; G.S. 90-64. With two exceptions (G.S. 90-61, G.S. 
90-64), not relevant here, a person eligible therefor must submit to 
and pass an examination prepared and furnished by the Board of 
Pharmacy "as to his qualifications for registration as a licensed phar- 
macist." G.S. 90-61. 

After January 1, 1939, the Board of Pharmacy had no authority 
to issue "an original certificate to any person as a registered assistant 
pharmacist"; but a person registered as an assistant pharmacist prior 
to that date was permitted to continue to practice as such registered 
assistant pharmacist. G.S. 90-63. (Note: Ch. 52, Public Laws of 1921, 
provided for the licensing of registered assistant pharmacists. How- 
ever, except as to those who were licensed as registered assistant phar- 
macists prior to January 1, 1939, this provision was eliminated by Ch. 
402, Public Laws of 1937, now G.S. 90-63.) 

The fact that Baldwin, prior to August 5, 1954, had had over four- 
teen years' experience in filling and compounding prescriptions as an 
aid to and under the supervision of registered pharmacists, is beside 
the point. This is not a proceeding to establish his right to be licensed 
as a registered pharmacist or assistant pharmacist. 
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Since i t  was agreed that the tablets called for in the prescription 
"are a drug within the meaning of the use of that  term" in G.S. 90-71 
and 90-72, we put aside as irrelevant the fact that  the tablets were 
prescribed by the trade name of the manufacturer and that  all Bald- 
win did was to remove tablets from the duly labeled stock bottle, 
place them in a small container and deliver them to the ultimate con- 
sumer. 

G.S. 90-71 and G.S. 90-72, which relate to  the same subject matter, 
are to  be construed i n  p a n  materia. S. v. Hill, 236 N.C. 704, 73 S.E. 
2d 894, and cases cited. 

These statutes, when so construed, provide that  i t  shall be unlaw- 
ful (G.S. 90-71) and a misdemeanor (G.S. 90-72) for any person not 
licensed as a pharmacist or assistant pharmacist t o  compound, dis- 
pense or sell at retail any drug, etc., upon the prescription of a phy- 
sician or otherwise, "or to  compound physicians' prescriptions except 
as an aid to and under the immediate supervision of  a person licensed 
as a pharmacist or assistant pharmacist under this article." G.S. 90-71. 
(Our italics) Although the punctuation is inexact, we think i t  clear 
that  the exception (italicized words) applies to  dispensing drugs and 
selling drugs a t  retail as well as to  compounding physicians' prescrip- 
tions. This view is supported by this further provision: "And i t  shall 
be unlawful for any owner or manager of a pharmacy or drugstore 
or other place of business to  cause or permit any other than a person 
licensed as  a pharmacist or assistant pharmacist t o  compound, dis- 
pense, or sell a t  retail any drug, medicine, or poison, except as an aid 
to  and under the immediate rupervision of a person licensed as a 
pharmacist or assistant pharmacist." G.S. 90-71. 

Defendants contend that, notwithstanding no registered pharmacist 
was present in person, Baldwin should be deemed "under the imme- 
diate supervision" of registered pharmacists, namely, the registered 
pharmacists then on duty in Lane's other stores, whom he could con- 
tact by telephone or by messenger for advice and directions. This 
contention poses the basic question for decision. 

If defendants' said contention were accepted, the unlicensed per- 
son, in deciding whether he needed the advice or directions of a reg- 
istered pharmacist, would necessarily be the sole judge of his own quali- 
fications and competency. The exception relating to  an unlicensed per- 
son contemplates that  his service is to  be rendered "as an aid to" 
as well as "under the immediate supervision of" a licensed pharmacist. 
G.S. 90-71 contains a proviso "that during the temporary absence of 
the licensed pharmacist in charge of any pharmacy, drug or chemical 
store, a licensed assistant pharmacist may conduct or have charge 
of said store." The construction contended for by .defendants would 
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write into the statute a provision i t  does not contain, namely, a pro- 
vision to the effect that during the temporary absence of the licensed 
pharmacist an unlicensed person may conduct or have charge of the 
store. 

Moreover, the legislative history of G.S. 90-71 evinces the legisla- 
tive intent. The original act, Ch. 355, Sec. 3, Public Laws of 1881, 
used these words: "except under the supervision of a registered phar- 
maceutist, . . ." The amendment of 1905, Ch. 108, Sec. 4, Public Laws 
of 1905, introduced the present provision: "except as an aid to and 
under the immediate supervision of a person licensed as a pharmacist." 
(Our italics) 

In State v. Mullenhofl (Iowa), 37 N.W. 329, the statute "forbid 
any one not a registered pharmacist to dispense medicine, except as an 
aid to, and under the supervision of, a registered pharmacist." Beck, 
J., writing the opinion, states: "The nonregistered clerk may, under 
the law, aid the pharmacist under his supervision. This implies that  
the clerk shall assist the pharmacist, who shall supervise the clerk's 
work. I t  seems to us that the pharmacist must have 'immediate per- 
sonal direction and supervision' of the work." This decision (1888) in- 
dicates that  our interpretation of G.S. 90-71 has been associated with 
the words presently used therein for :it least seventy years. 

Our conclusion, in agreement with the court below, is that the 
statute makes i t  unlawful for an unlicensed person either to com- 
pound or to dispense or to sell a t  retail any drug, either upon a phy- 
sician's prescription or otherwise, unless he acts i n  the immediate 
physical presence of a licensed pharmacist or assistant pharmacist 
and under his personal supervision and direction. 

Having determined that Baldwin, the unlicensed employee, and 
Lane, the employer-owner, by engaging in the practice typified by 
the specific transaction of August 5, 1954, acted in violation of G.S. 
90-71 and G.S. 90-72, we consider defendants' remaining contention. 

The said acts of the defendants, unlawful under G.S. 90-71, are 
criminal offenses (misdemeanors, punishable by fine) under G.S. 90-72. 
Plaintiff seeks no relief for what has been done but seeks to restrain 
defendants from continuing such unfawful practice in the future. I s  
plaintiff entitled to such injunctive relief? 

"Ordinarily, injunction will not lie to prevent the perpetration of 
a crime." Fayetteville v. Distributing Co., 216 N.C. 596, 5 S.E. 2d 
838. The established general rule is that there is no equitable juris- 
diction to enjoin the commission of a crime. Mills v. Cemetery Park 
Corp., 242 N.C. 20, 28, 86 S.E. 2d 893; Dare County v. Mater, 235 
N.C. 179, 181, 69 S.E. 2d 244; Clinton v. Ross, 226 N.C. 682, 688, 40 
S.E. 2d 593, and cases cited; Matthews v. Lawrence, 212 N.C. 537, 
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538, 193 S.E. 730; Hargett u. Bell, 134 N.C. 394, 46 S.E. 749. 
Plaintiff bases its right to  injunctive relief on G.S. 90-85.1, which 

provides : 
"The Board of Pharmacy may, if i t  shall find that  any person is 

violating any of the provisions of this article, and after notice to  such 
person of such violation, apply to  the superior court for a temporary 
or permanent restraining order or injunction t o  restrain such person 
from continuing such illegal practices. If upon such application, i t  
shall appear to the court that  such person has violated, or is violating, 
the provisions of this article, the court may issue an order restrain- 
ing any further violations thereof. All such actions by the Board for 
injunctive relief shall be governed by the provisions of article 37 
of the chapter on 'Civil Procedure': Provided, such injunctive relief 
may be granted regardless of whether criminal prosecution has been 
or may be instituted under any of the provisions of this article." 

Defendants challenge this statutory provision, as applied to  future 
criminal acts, as unconstitutional. Their contention is that  punishment 
for violation of such injunction upon the basis of findings of fact 
made by the court without a jury would in effect constitute punish- 
ment for a criminal offense, thereby depriving them of the constitu- 
tional safeguards of indictment, trial by jury, etc., to  which they are 
entitled under Art. I, Secs. 12 and 13, Constitution of North Carolina. 

I n  Matthews v. Lawrence, supra, where the plaintiff (Board of 
Photographic Examiners) sought t o  enjoin the defendant from prac- 
ticing photography, no statute authorized the plaintiff to  enforce the 
statute by civil action for injunction. I n  Mills v. Cemetery Park Corp., 
supra, heard on demurrer, the allegations were held insufficient to  en- 
title plaintiff to  enjoin defendant's alleged practice of law without a 
license, a criminal offense under G.S. 84-4 and G.S. 84-10; but i t  is 
noted that  G.S. 84-7 conferred upon solicitors, not upon private indi- 
viduals, the right to  bring an action (in the name of the State) for 
injunctive relief. (Compare: Seawell, Attorney-General, v.  Motor Club, 
209 N.C. 624, 184 S.E. 540, where the unauthorized practice of law 
was enjoined.) I n  Clinton v. Ross, supra, i t  was held that  G.S. 160-179, 
a part of the Zoning Act, G.S. Ch. 160, Art. 14, mas not a statute of 
general application but authorized a suit in equity t o  restrain the 
erection, maintenance, or repair of any building, structure, or land 
used "in violation of this article or of any ordinance or other regula- 
tion made under authority conferred thereby." It is noted that  the 
authority for injunctive relief conferred by G.S. 160-179 differentiates 
the decision in Elizabeth Citg v. Aydlett, 200 N.C. 58, 156 S E  163, from 
the earlier decision, Elizabeth City v. Aydlett, 198 N.C. 585, 152 S.E. 
681. It is noted further that the violation of the Raleigh Zoning Ordi- 
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nance wars enjoined in Raleigh v. Morend, 247 N.C. 363, 100 S.E. 2d 
870, upon authority of G.S. 160-179. 

This is a civil action, expressly authorized by G.S. 90-85.1; and 
we hold that the validity of G.S. 90-85.1 is not impaired by the fact 
that the same acts that would constitute wilful violations of the in- 
junction would also constitute a basis for criminal prosecutions. The 
contentions now made by defendants were so fully considered and 
answered in Board of Medical Examiners v. Blair (Utah), 196 P. 221, 
that we quote with approval this excerpt from the opinion of Gideon, 
J., viz.: 

"It may be conceded that the power to enjoin the threatened com- 
mission of ordinary crimes has never been recognized by the courts. 
But we are here dealing with the right or power of the Legislature 
t o  enact and to provide means for the enforcement of regulations 
looking to the health of the community. If no other or worse results 
would or could follow the violation of the penal provisions of a stat- 
ute than the arrest and punishment of any one violating such provi- 
sions, it might well be that the Legislature would not have the authori- 
t y  to provide a remedy by injunction. As indicated, the statute was 
enacted, not to provide a means of punishing those violating its pro- 
visions, but to protect the community from what, in the judgment 
of the Legislature, was or might be detrimental to the public health. 
The  power of the court, while not often called into force, to prevent 
such an injury, has been repeatedly recognized in the decisions of 
the courts of this country. The authority is recognized by the quota- 
tion from Allopathic State Board of Medical Examiners v. Fowler, 
50 La. Ann. 1358, 24 South. 809, by this court in the Freenor Case, as 
follows: 

"'The General Assembly, having the authority to attach prior 
conditions to the practice of medicine, was vested with the right to 
enforce enactments on that subject by prescribing penalties for vio- 
lations of the same, either by fine, by imprisonment, or by civil reme- 
dies.' 

"See, also, (Citations). 
'(If i t  be insisted, as it is, that the violation of the injunction may 

result in the imprisonment of the defendant, the punishment would 
not be for the violation of a statute, but for violating an order of the 
court. As concisely stated by the Supreme Court of Indiana in State 
v. Roby, supra, at page 189 of 142 Ind., a t  page 152 of 41 N.E. (33 
L. R. A. 213, 51 Am. St. Rep. 174): 

" 'It is further contended that, in case of the violation of an injunc- 
tion under the civil remedy part of the act, the court might fine the 
defendant for contempt, for disobeying the order of injunction, and 
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that would make him liable to double punishment. The statement of 
the proposition furnishes a sufficient answer thereto. In that case he 
would not be punished for crime, but for contempt of court.' " 

See, also, 43 C. J. S., Injunctions Sec. 124; 28 Am. Jur., Injunctions 
Sec. 149; S. v .  Jewett Market Co. (Iowa), 228 N.W. 288. 

In  Fayetteville v .  Distributzng Co., supra, where the right to in- 
junctive relief was upheld as authorized by G.S. 160-179, a part of the 
Zoning Act, G.S. Ch. 160, Art. 14 Seawell, J., referring to the conten- 
tion that criminal prosecution provided an adequate remedy a t  law, 
said: "It (criminal prosecution) is not intended, nor is it adequate, 
to protect society or the individuals or groups within it, or persons 
within a congested territory, from acts which expose them to special 
danger or which constitute a menace to the safety, health, and wel- 
fare of the community, although indeed these acts may incidentally 
become violations of law. In  order to adequately deal with these evils 
a resort to the police power should mean more than merely setting 
in motion that highly specialized vehicle of its exercise-the criminal 
law-since in many instances this must be found inadequate to sus- 
tain the power. The fact that an act from which such injury may 
come, either to a private citizen or to the public a t  large, is denounced 
either in an ordinance or in the law as criminal does not immunize i ts  
author from other appropriate remedy. . . . Equity is invoked, not t o  
prevent a crime, but to maintain a right." (Our italics) 

I t  is noteworthy that Oh. 229, Session Laws of 1947, now G.S. 90- 
85.1, was enacted for the reasons indicated by this preamble: 
"WHEREAS, the illegal practice of pharmacy involving the use of 
many dangerous drugs and the internal use of these drugs and medi- 
cines by the public is eminently dangerous to the public health and 
welfare, and such illegal practice is hereby declared to be against 
public policy." It is quite evident that the General Assembly did not 
consider criminal prosecution an adequate remedy for the protection 
of the public health and welfare. 

Whether the practice engaged in by Baldwin, the unlicensed em- 
ployee, and oaused or permitted by Lane, the employer-owner, of 
which the specific transaction of August 5, 1954, is typical, was in 
violation of G.S. 90-71 and G.S. 90-72, was the only question presented 
to and decided by the court below. Hence, the portion of the judg- 
ment reading, "or performing any thing or act in violation of the pro- 
visions of General Statutes, Chapter 90," is too broad and should be 
stricken therefrom. S. v .  Jewett Market Co., supra. It is so ordered. 
As so modified, the judgment of the court below is affirmed. 

Modified and affirmed. 
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McEWEN FUNERAL SERVICE, INC. v. CHARLOTTE CITY COACH 
LINES, INC. 

(Filed 9 April, 1 9 5 8 )  

1. Evidence 8 2: Automobiles § 17- 
The courts will not take jndicial notice of municipal ordinances, and 

therefore when municipal ordinances regulating the right of way a t  in- 
tersections a re  pleaded only by code number and not introduced in 
evidence, the rights of the parties will be determined in accordance with 
applicable State statutes and the rule of the reasonably prudent man, 
notwithstanding the ordinances a r e  set out in the briefs. 

2. Automobiles 7- 
Fundamental to  the right to operate any motor vehicle is the rule 

of the prudent man declared in G.S. 20-140, requiring a motorist to operate 
his vehicle with due care and circumspection so  a s  not to endanger others. 

3. Automobiles § 17- 
G.S. 20-158(c), prescribing the right of way a t  intersections controlled 

by traffic control lights, applies only to such lights outside of towns and 
cities, but  cities a re  not denied the authority to regulate the movement of 
traffic a t  street intersections. G.S. 20-158(b). 

4. Automobiles 8 6- 
The violation of statutory rules of the road designed to provide for 

human safety is negligence per se unless the statute provides that  its 
violation shall not constitute negligence a s  a matter of law. 

5. Automobiles § 17- 
Even though the municipal ordinance governing the use of intersec- 

tions controlled by traffic control signals is not introduced in evidence, 
the use of traffic lights a t  intersections is general and the meaning of 
the lights well understood, and such signals will be obeyed by a reason- 
ably prudent person; the red light gives warning of danger, and a green 
light or "go" signal i s  not a command to go, but is a qualified permission 
to proceed lawfully and carefully in the direction indicated. 

8. W e - -  
The statute giving ambulances on emergency duty the right of way 

a t  intersections does not relieve the operator of a private or public 
ambulance of the duty to exercise due care, and does not require a 
motorist to yield such ambulance the right of way until the motorist 
hears and comprehends its siren or warning sound, or should have heard 
and understood its meaning in the exercise of the care of a reasonably 
prudent person. G.S. 20-156 ( b )  , G.S. 20-125 (b)  . 

7. Automobiles 5 41- Where evidence does no t  show t h a t  driver heard 
o r  should have heard warning siren, it fails t o  show negligence in 
tailing t o  yield r igh t  of way to ambulance. 
The evidence tended to show that  a n  ambulance on emergency duty, 

with its siren sounding a t  "peak" was traveling north along a four-lane 
street, and entered an intersection with another, more heavily traveled, 
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four-lane street, against the red light, that a car traveling east and a 
cab traveling west along the intersecting street stopped, but that de- 
fendant's bus, traveling west in the northern lane of the intersecting 
street with its view obstructed by the stationary cab, etc., proceeded 
into the intersection with the green light and struck the right side of 
the ambulance in the northeastern part of the intersection. Held: In  the 
absence of evidence that  the operator of the bus heard or  should have 
heard and comprehended the warning of the siren, the evidence fails to 
show negligence on the part  of the operator of the bus. The fact that  
the other vehicles along the intersecting street had stopped, notwith- 
standing that  they were facing the green light, is not evidence that the 
bus driver heard o r  should have heard the warning siren when i t  is 
not made to appear that such other vehicles stopped because of the 
warning siren. 

PARKER, J., concurs in result. 
JOHNSON, J., dissenting. 
BOBBITT, J., concurs in dissent. 

APPEAL by plaintiff from Pless, J., November 18, 1957, Term of 
MECKLENBURG. 

In  the forenoon of 19 November 1956 there was a collision a t  the 
intersection of McDowell and Fourth Streets in Charlotte between 
a n  ambulance owned by plaintiff and a bus owned by defendant. 
Plaintiff seeks to recover for the damages done to its vehicle. It al- 
leges Charlotte had adopted and there was in force a t  the time of the 
collision an ordinance designated as ch. 2, art. 11, sec. 17(a) which 
i t  pleaded by title but without stating its contents. It alleged that 
the collision was due to defendant's negligent failure to yield the 
right of way as required by GS 20-156 (b) , GS 20-155 (b) , and opera- 
tion prohibited by GS 20-140. 

Defendant admitted the collision and the adoption of the ordinance 
referred to in the complaint. It denied the asserted negligence and 
pleaded contributory negligence by plaintiff in entering an intersec- 
tion where the view was obstructed, operation in a careless and reck- 
less manner a t  a high and illegal rate of speed and in disregard of 
the warning given by a red traffic light at  the intersection. It avers the 
violation of the provisionv of GS 20-155(a), GS 20-156, and sec. 24(c) 
of the code of Charlotte. The provisions of the ordinances pleaded 
are not set out. 

At the conclusion of plaintiff's evidence, defendant moved for non- 
suit. The motion was allowed, and plaintiff appealed. 

McDougle, Ervin, Horack & Snepp, for plaintiff, appellant. 
Lassiter, Moore and Van Allen, for defendant, appellee. 
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RODMAN, J. The evidence, when viewed in the most favorable 
light to  plaintiff, tends to establish these facts: 

Fourth Street is a very heavily traveled street. It is a major traffic 
artery of the City of Chsrlotte. It is a four-lane highway, that is, two 
lanes move in an easterly direction and two lanes in a westerly direc- 
tion. No parking is permitted on this street. At and prior to the cdli- 
sion, defendant's bus was traveling west on Fourth Street. 

McDowell Street runs north-south. Traffic on it is likewise heavy, 
but not as heavy as on Fourth Street. I t  is also a four-lane street. 

A traffic light with red and green lenses to regulate the flow of 
traffic across the intersection was in operation a t  the time of the colli- 
sion. At the southeastern intersection was a grill which obstructed 
the vision down East Fourth Street of those traveling north on Mc- 
Dowel1 and likewise obstructed the vision of those on East Fourth 
Street of traffic on South McDowell Street. This building was separated 
from the vehicular portion of the streets only by the sidewalks of Fourth 
and McDowell Streets. The width of the sidewalks is not shown nor 
is the width of Fourth or McDowell Streets disclosed by the evidence. 
There was nothing on the lot a t  the southwest intersection to obstruct 
the view on West Fourth Street. 

The ambulance was equipped with red flashing lights and a siren 
controlled by foot pedal. "The siren was mounted under the hood 
of the ambulance. The red lights were in the grill one on each side, 
one on the right and one on the left under the main headlamps. That  
was in front of the ambulance." 

Plaintiff's vehicle, in response to an emergency call, was traveling 
north on McDowell Street. In  the block south of Fourth Street the 
ambulance was traveling 35 m.p.h.-the maximum speed under the 
congested traffic conditions. It was in the easternmost lane of Mc- 
Dowel1 Street. The operator was familiar with the physical conditions 
a t  the intersection. One of the operators of the ambulance, the only 
witness testifying as to how the collision occurred, said: "As we ap- 
proached the intersection of Fourth and McDowell with the siren on 
the very highest peak, the red lights flashing, we noticed that we had 
a congested intersection. We entered the intersection in the middle of 
McDowell Street, which is a four-lane street. We were centering 
the road, trying to get as close to the center of the intersection as pos- 
sible. We approached the intersection, knowing that we had a red 
light facing us which we could see approximately a block before we 
got to the intersection, with the congested intersection ahead as we 
could see, we slowed the vehicle to approximately 20 miles an hour 
entering the intersection. We noticed that as we approached the in- 
tersection there was a car, a car to the left headed east on Fourth 
Street which stopped. We noticed on the other side of the intersection 
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on McDowell Street, headed South the cars were stopped facing us. 
As we pulled into the intersection we saw this Yellow Cab stop a t  
the intersection of Fourth and McDowell coming west and everyone 
was stopped and looked as if we had clearance t o  go through. I told 
Mr. Smith, who was driving, that  i t  looked like we had a clear road 
to go ahead. We proceeded to go through the intersection. About the 
middle of the intersection, and as we approached the intersection after 
our car had pulled out into the street we noticed a bus coming on 
the righthand lane on Fourth Street going west. As we pulled under 
the red light of Fourth Street on the way through the intersection, the 
bus struck us on the right side. . . . We were in the left center lane 
as we approached the intersection. When we were behind this grill, 
we jumped over and got in just about the center of the road. As we 
approached the intersection this is on the left side, I saw this taxicab 
come to  a halt even with the intersection. He  was back even with the 
intersection about like this. We did not notice the bus until we got 
in the intersection right a t  the red light. We could see the bus moving 
up from behind the cab on the righthand side lane next to  the curb 
. . . Having a blind corner, we tried to  center the intersection as  much 
as possible . . . as we pulled to  the center of McDowell Street and ap- 
proximately to  the end of the grill, to  the back of the grill, I could 
see the front of the taxicab. I could see the front of the taxicab stop. 
Prior to that time, I was completely blind as to  what traffic was going 
on Fourth Street. The light was green t o  that  traffic. . . . My vision 
down Fourth Street was obstructed as far as seeing further than the 
taxicab a t  the point where the ambulance is now. I could not see any 
further than the crosswalk going across Fourth Street on the eastern 
side of this intersection until I got to  the point that  the ambulance 
is now I could see the cab. It stands to  reason that  if I could not see 
them, they could not see me." 

What is the law applicable to the factual situation here presented? 
The provisions of the ordinances referred t o  in the pleadings are 

not in the record. Plaintiff, in its brief, quotes the provisions of the 
ordinance referred to  in the complaint. As there quoted i t  merely ex- 
empts vehicles of the pulice department and ambulances from the 
provisions of the city's ordinances regulating the operation and park- 
ing of motor vehicles. We are not informed as to  the provisions of the 
ordinances which by the section quoted in the brief are made inap- 
plicable to  police vehicles and ambulances, nor are we given any in- 
formation as to the provisions of the ordinance, sec. 24(c) ,  pleaded by 
defendant. The rights of the parties are, therefore, to  be determined 
by ascertaining applicable State statutes and the conduct t o  be ex- 
pected of the reasonably prudent operator of a motor vehicle under 
the conditions existing a t  the time and place of this collision. 
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By 1937 the number of motor vehicles operating on our streets and 
highways had increased to such proportions that the Legislature felt 
compelled to deal with the problems arising from their use. The cap- 
tion to c. 407, P. L. 1937, recites the purpose, inter alia, "TO REGU- 
LATE T H E  OPERATION OF VEHICLES ON HIGHWAYS; TO 
PROVIDE PENALTIES FOR T H E  VIOLATION OF THIS ACT, 
AND TO MAKE UNIFORM T H E  SUBJECT MATTER THERE- 
OF." The provisions of that Act with the modifications made by 
subsequent Legislatures are now incorporated as art. 3 of c. 20 of the 
General Statutes. Part  9 deals with equipment requisite to lawful use 
of the highways. Part  10 prescribes the rules of the road for vehicles 
lawfully using the highways. 

Fundamental to the right to operate any motor vehicle is the rule 
of the prudent man declared in G.S. 20-140, that he shall operate 
with due care and circumspection so as not to endanger others by 
his reckless driving. Subject to this broad qualification, provisions are 
made to determine priorities in the use of intersecting highways. G.S. 
20-155 announces the rule with respect to intersections not covered 
by other rules. Mallette v. Cleaners, 245 NC 652, 97 SE 2d 245. 

The Legislature took recognition of the fact that  all highway inter- 
sections are not of equal importance because of the density of traffic 
on one highway as compared to the flow on an intersecting highway. 
Hence a rule was prescribed for this situation requiring operators of 
motor vehicles on a servient highway to stop in accordance with signs 
commanding them to do so. G.S. 20-158(a). This rule was supple- 
mented in 1955 by the provisions of G.S. 20-158.1. To meet situations 
not adequately provided for in G.S. 20-155 and 20-158(a) traffic lights 
were authorized with priorities determined by the color of the light 
exhibited to the motorist. G.S. 20-158(c). This statutory provision 
with respect to traffic lights is limited to those lights outside of towns 
and cities, but cities are not denied the authority to regulate the move- 
ment of traffic a t  street intersections. G.S. 20-158(b). 

The violation of statutory rules of the road designed to provide for 
human safety is either negligence per se, Currin v. Williams, ante, 
p. 32, Troxler v. Motor Lines, 240 N.C. 420, 82 S.E. 2d 342, Mor- 
gan v. Coach Co., 225 N.C. 668, 36 S.E. 2d 263, or the basis on which 
a jury can find negligence if the statute declares its violation shall 
not constitute negligence as a matter of law. G.S. 20-158(a) so de- 
clares. 

The force and meaning of the traffic lights described in this case 
are not on the record declared by State statute or city ordinance. The 
intersection being within the corporate limits, G.S. 20-158(c) has no 
application. The force and effect of the traffic light, if any, as fixed by 
an ordinance of the City of Charlotte does not appear. We cannot 
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take judicial notice of the provisions of municipal ordinances. S. v. 
Clyburn, 247 N.C. 455. 

The use of traffic lights is so general and the meaning of each color 
so well understood that one who operates his motor vehicle in disre- 
gard of these well-understood meanings cannot be said to be a pru- 
dent person; one who operates in accord with these meanings is not 
to be condemned for so doing. "A red light is recognized by common 
usage as a method of giving warning of danger. . . ." Weavil v. Trading 
Post, 245 N.C. 106, 95 S.E. 2d 533. "A green or 'go' signal is not a 
command to go, but a qualified permission to proceed lawfully and 
carefully in the direction indicated." Hyder v .  Battery Co., Inc., 242 
N.C. 553, 89 SE 2d 124. 

The statute which declared the rules of the road and fixed priorities 
a t  intersections granted a conditional priority to certain vehicles used 
for emergency purposes. S. 118 of that Act, now G.S. 20-156, provides: 
"The driver of a vehicle upon a highway shall yield the right-of-way 
to . . . public and private ambulances when . . . operated upon official 
business and the drivers thereof sound audible signal by bell, siren or 
exhaust whistle. This provision shall not operate to relieve . . . a . . . 
public or prlvate ambulance from the duty to drive with due regard 
for the safety of all persons using the highway, nor shall i t  protect 
the driver of any such vehicle from the consequences of any arbi- 
trary exercise of such right-of-way." 

No duty rests on the operator of a motor vehicle making normal 
use of a highway to yield the right of way to another vehicle on an 
emergency mission until an appropriate warning has been directed 
to him, and he has reasonable opportunity to yield his prior right. 
The audible sound which the statute, G.S. 20-156(b), requires is 
such a sound as was in fact heard and comprehended, or should have 
been heard and its meaning understood, by a reasonably prudent 
operator called upon to yield the right of way. Balthasar v .  Pacijic 
Electric R .  Co., 202 P 37, 19 ALR 452; Russell v .  Nadeau, 29 A 2d 
916; Baltimore Transit Co. v. Young, 56 A 2d 140; 60 C.J.S. 924; 5A 
Am. Jur. 416. 

The Legislature, in prescribing practical warning devices for use 
on motor vehicles, drew n distinction between vehicles making normal 
use of the highway and those engaged in emergency uses. For normal 
use, a horn audible for 200 feet under normal conditions was deemed 
adequate, G.S. 20-125(a) ; but something different and manifestly 
with a more authoritative voice and greater volume was expected of 
vehicles on emergency errands. G.S. 20-125(b). A violation of this 
statutory provision is a crime. G.S. 20-176. 

The mere statement that the ambulance approached the intersec- 
tion "with the siren on the very highest peak," without further evi- 
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dence to show that defendant's driver heard or should have heard 
and, as a prudent operator, appreciated the demand to yield, is insufE- 
cient to establish the asserted negligence. There is no evidence that 
i t  was in fact heard. To the contrary such evidence as there is indi- 
cates that the siren was in fact not heard by the operator of defendant's 
vehicle. 

Concededly, the vision of the driver of each vehicle was obstructed 
until he was in, or practically in, the intersection. Plaintiff argues 
that defendant's driver should have heard because southbound traffic 
on McDowell Street stopped. Two answers may be given to that: (1) 
that they were confronted by a red traffic light forbidding them to 
move; (2) that their vision of plaintiff's vehicle was not obstructed. It 
argues that  traffic on West Fourth Street headed east, although i t  
had a green light, did not move. But the evidence discloses that their 
view down McDowell Street was, unlike that of defendant's driver, 
unobstructed. It is a fair inference that they saw plaintiff's vehicle 
approach and for that reason stopped. It is argued that the cab on 
East Fourth Street headed west also stopped a t  the edge of the inter- 
section. It does not appear that it stopped because of the sound. It 
may have stopped because its driver saw the ambulance approach, or 
for some other reason. The evidence offered failed to establish a viola- 
tion of the provisions of G.S. 20-156(b). 

The collision occurred in the northern portion of the intersection. It 
is manifest that the vehicles entered the intersection a t  approximately 
the same time, as that phrase is used in the statute. Negligence in 
that respect has not been established. Taylor v. Brake, 245 N.C. 553, 
96 S.E. 2d 686; Bennett v. Stephenson, 237 N.C. 377, 75 SE 2d 147; 
Freeman v. Preddy, 237 N.C. 734, 76 S.E. 2d 159; S. v. Hill, 233 N.C. 
61, 62 S.E. 2d 532. In  evaluating the action of defendant's driver and 
the asserted violation of G.S. 20-140, it must be borne in mind that he 
was in the northernmost lane of East Fourth Street. Traffic was heavy. 
He had a green light indicating his right to proceed through the in- 
tersection. In accepting the invitation without notice that it was dan- 
gerous to do so, defendant did not violate the provisions of the reck- 
less driving statute. 

Plaintiff, having failed to prove a violation of any of the statutory 
provisions alleged, has failed to establish defendant's negligence as 
a proximate cause of the collision. This renders unnecessary considera- 
tion and discussion of the asserted negligence of the driver of plain- 
tiff's vehicle. 

Affirmed. 

PARKER, J., concurs in result. 
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JOHNSON, J., dissenting. As I interpret the majority opinion, i t  
holds that  the plaintiff's case fails because there was no evidence 
tending to show that  the sound of the siren was loud enough to justi- 
fy the inference that  the bus driver heard, or should have heard, the 
signal in time for him, "as a prudent operator," to  have yielded the 
right of way. True, no witness testified as to  the approximate dis- 
tance the siren was heard or should have been heard ahead of the 
ambulance and eastwardly along Fourth Street as i t  approached the 
intersection going north on McDowell Street. However, the evidence 
does disclose that  the siren was "on the very highest peak" and that  
the traffic light in front of the ambulance was showing red. This means 
that traffic on the side street, Fourth Street, had the green light. Not- 
withstanding this, a car going east on Fourth Street pulled up a t  the 
intersection and yielded the right of way to the ambulance. Similarly, 
a taxi going west on Fourth Street pulled up on the other side of the 
intersection and yielded the right of way to the ambulance. The fore- 
going evidence, i t  seems to me, is sufficient to  justify the inference 
that the driver of the bus should have heard and heeded the siren in 
time to yield the right of wag, as did the other two motorists on 
Fourth Street. Conceding, as suggested in the majority opinion, that  
the other two motorists may have seen the ambulance approaching 
and relied on their senses of sight in yielding the right of way, even 
so, this is only one of two permissive inferences, the other being that  
the motorists approaching on Fourth Street first heard the siren and 
relied on their senses of hearing as they made ready to stop and yield 
the right of way. All things considered, I think it  was a case for the 
jury. My  vote is to  reverse the nonsuit. 

BOBBITT, J., concurs in dissent. 

THEAON C. PERRELL, ADMINISTRATOR OF THE ESTATE OF 0. R. PERRELL, 
DECEASED, v. BEATY SERVICE COMPANY, INC. AND L. L. LEDBET- 
TER, TREASURER OF THE CITY OF CHARLOTTE. 

(Filed 9 April, 1958)  

Municipal Corporations 8 31- 
Chapter 406, Session Laws of 1951, (G.S. 20-280) does not apply to a 

judgment based on injuries sustained prior to the effective date of the 
statute. 

Same-- 
Chapter 279, Public Laws of 1935, (G.S. 160-200(35) ) is an enabling 

act which authorizes, but does not compel, municipalities to require, a8 
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a condition precedent to the operation of taxicabs over the streets of 
the city, that each operator furnish a policy of insurance or surety bond 
conditioned upon such operator responding in damages on account of 
any injury to persons or damage to property resulting from the opera- 
tion of such cabs. 

A deposit of cash or securities by one person in compliance with an 
ordinance making such deposit a prerequisite to the right to operate 
taxicabs under a specifled trade name over the streets of the city, im- 
poses liability in regard to the  operation of a cab under such trade name 
by any driver to the same extent a s  though the driver had made the de- 
>posit. 

4. Municipal Corporations Q 36- 
The rule8 applicable to statutes apply equally to the construction and 

interpretation of municipal ordinances, and when the language of a n  
ordinance is clear and unmistakable, there is no room for construction, 
and the plain language of the ordinance must be given effect. 

6. Municipal Corporations Q 89- 
The municipal ordinance in question, passed under the enabling act 

of 1935, G.S. 160-200(35), requirw each taxicab operator to  deposit in- 
surance, surety bonds, o r  cash or  securities, conditioned upon the pay- 
ment of a flnal judgment in favor of any person injured by the operation 
of a cab over the municipal streets. Held: Cash or securities deposited 
for the operation of cabs under a stipulated trade name, flled with the 
municipality under a n  agreement pursuant to the ordinance, does not 
cover a flnal judgment for injuries to  a garage mechanic from the negll- 
gent operation of the cab while on private garage premises. 

6. Pleadings Q 20 %- 
Where it afflrmatively appears from the facts alleged in a pleading 

tha t  plaintiff has no cause of action against defendants, judgment sus- 
taining defendants' demurrer and dismissing the action is proper. 

APPEAL by plaintiff from Dan K .  Moore, J., September 30, 1957, 
Civil B Term, of MECKLENBURG. 

Civil action to collect a judgment for $3,500.00 plus interest and 
costs obtained by plaintiff's intestate January 7, 1954, in a prior 
personal injury action entitled "0. R. Perrell v. James Pearl Ross," 
after jury trial a t  January 4, 1954, Extra Civil Term, Mecklenburg 
Superior Court. 

Defendants demurred to the complaint, specifying as ground of ob- 
jection that  the facts alleged, including the facts disclosed by the 
attached appendices, by reference made a part of the complaint, are 
insufficient to constitute a cause of action, in that  it appears therefrom 
that the obligation of the judgment (Appendix A)  upon which this 
action is based is not within the condition of the agreement (Appendix 
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E) between Beaty Service Company, Inc., and L. L. Ledbetter, Treas- 
urer of the City of Charlotte. 

After hearing, the court entered judgment, which sustained de- 
fendants' demurrer to  the complaint, dismissed the action and ordered 
that  plaintiff be taxed with the costs. 

Plaintiff excepted and appealed. 

Carpenter d% W e b b  for plaintiff, appellant. 
McDougle, Ervin, Horack & Snepp for defendant Beaty  Service 

Company, Inc., appellee. 
John D .  Shaw for defendant L. L. Ledbetter, Treasurer of the C i t y  

of Charlotte, appellee. 

BOBBITT, J. The question drawn into focus by the demurrer is 
whether plaintiff is entitled t o  require payment of said judgment (Ap- 
pendix A) by L. L. Ledbetter, Treasurer, out of cash or securities 
deposited with him by Beaty Service Company, Inc., hereinafter called 
Beaty, under agreement (Appendix E )  dated July 26, 1938, between 
Beaty and L. L. Ledbetter, Treasurer. If this question is resolved in 
favor of plaintiff, the complaint alleges facts sufficient to  constitute 
a cause of action; otherwise, i t  does not. 

The said judgment was based on a verdict which established inter 
alia that  0. R. Perrell was injured by the negligence of James Pearl 
Ross as alleged in the complaint. 0. R. Perrell alleged that  he was 
injured May 22, 1948, in Beaty's garage, where Perrell, an employee 
of Beaty, was a t  work as an automobile mechanic; that  Ross drove 
an automobile into said garage for the purpose of having Perrell 
"install a banner on the front bumper and . . . check the mechanical 
condition of the automobile"; and that,  while Perrell was lying under 
said automobile, engaged in checking or repairing it, Ross got into 
said automobile and operated i t  (negligently) in such manner as to  
run over and injure Perrell. Issues of negligence, contributory negli- 
gence and damages, raised by the pleadings and submitted to  the jury, 
were answered in favor of 0. R. Perrell. 

No question is presented as to  whether 0. R. Perrell, then an em- 
ployee of Beaty, received or was entitled to  receive an award under 
the Workmen's Compensation Act. 

It is sufficiently alleged that  the automobile operated by Ross when 
Perrell was injured was a "Red Top Taxi," and that  Ross was per- 
mitted to  operate i t  on the streets of Charlotte because covered by 
the cash or securi.ties deposited by Beaty with L. L. Ledbetter, Treas- 
urer, under the agreement (Appendix E) of July 26, 1938. 

The crucial question is whether a judgment based on injuries t o  
0. R. Perrell, Beaty's employee, caused by Ross' negligent operation 
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of the taxicab on Beaty's private garage premises, is payable out of 
Beaty's deposit. 

It is noted that the mandatory provisions of Ch. 406, Session Laws 
of 1951, now G.S. 20-280, do not apply to a judgment based on in- 
juries sustained on May 22, 1948. 

The relevant statute is the enabling act, Ch. 279, Public Laws of 
1935, now codified as part of G.S. 160-200, Subsection 35, which con- 
ferred upon municipal corporations the power to  require "the operator 
of every . . . taxicab . . . engaged in the business of transporting pas- 
sengers for hire over the public streets" to "furnish and keep in effect 
for each . . . taxicab . . . so operated a policy of insurance or surety 
bond . . . to be conditioned on such operator responding in damages 
for any liability incurred on account of any injury to  persons or 
damage to  property resulting from the operation of any such . . . 
taxicab . . . to be filed with the governing body . . . as a condition 
precedent to the operation of any . . . taxicab . . . over the streets of 
such city or town." 

The cash and securities were deposited by Beaty and accepted by 
L. L. Ledbetter pursuant to an ordinance of the City of Charlotte, 
adopted September 2, 1936, and amended on July 13, 1938, and on 
January 7, 1942, identified in the complaint as Ch. 2, Art. XII I ,  of 
the Code of the City of Charlotte, 1946. The parties have stipulated 
that the appendix to appellant's brief is a true and correct copy of said 
ordinance; also, that Ch. 3, Art. I ,  of said Code, entitled "Taxicabs 
and Ambulances," contains this definition: "(k)  Street: Street shall 
mean and include any street, alley, avenue or highway within the City 
Limits of the City of Charlotte and within a radius of five miles be- 
yond such City Limits as the same may now exist or may be hereafter 
extended." They have stipulated further that  these ordinances were in 
effect on May 22, 1948, and may be considered as if set forth in the 
complaint herein. 

It is first noted that the authority of the City of Charlotte to  enact 
said Ch. 2, Art. XIII ,  depended solely upon said 1935 enabling act. 
Prior thereto, a similar ordinance was declared invalid. S. v .  Gulledge, 
208 N.C. 204, 179 S.E. 883; also, see S. v. Sassem, 206 N.C. 644, 175 
S.E. 142. Thereafter, an ordinance enacted under its authority was 
declared valid. Watkins 2 1 .  Iseley, 209 N.C. 256, 183 S.E. 365. 

Ch. 2, Art. XII I ,  consists of Secs. 67, 68, 69, 70 and 71. 
Sec. 67, captioned "PUBLIC LIABILITY AND PROPERTY DAM- 

AGE INSURANCE OR BONDS REQUIRED," in pertinent part, 
provides: "No person shall operate . . . any taxicab over the streets of 
the City of Charlotte without first taking out and keeping in full 
force and effect a t  all times n policy or policies of insurance. . . or 
providing a x r e t y  bond or bonds . . . or depositing cash or securities 
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with the City Treasurer . . . to be approved by the City Council to 
cover damages for injury . . . and for property damage . . ." in 
specified amounts. "Said insurance, surety bond or bonds, or the de- 
posit of cash or securities shall be conditioned upon the payment of 
any final judgment rendered on account of any personal injury or 
property damage caused by any taxicab while operating o n  a n y  of 
t h e  streets of the City of Charlotte by or under the direction of such 
person." (Our italics) 

Sections 68 and 69 relate, respectively, t o  specific requirements when 
an  applicant undertakes to comply with the ordinance by providing 
(1) an insurance policy or policies, or (2) a surety bond or bonds. No 
provision thereof relates to coverage. 

Section 70, captioned "REQUIREMENTS WITH REFERENCE 
TO T H E  DEPOSIT OF CASH OR SECURITIES," in pertinent part, 
provides: "Any person . . . who desires to deposit cash or securities 
in lieu of liability insurance or . . . a surety bond or bonds . . . as a 
condition precedent to the operation of any such taxicabs on the streets 
of the City of Charlotte shall deposit with the City Treasurer . . . 
cash or securities approved by the City Treasurer . . ." in specified 
amounts. "Such deposit shall be accompanied by a contract . . . to  be 
approved . . . providing that such deposit has been made to  guarantee 
the payment of any final judgment obtained by any person as a re- 
sult of injury or damage resulting from the negligent operation of 
any . . . taxicab for which said deposit has been made within t he  l imits  
hereinafter provided." (Our italics) (Note: It is obvious that  the 
word "herein" rather than "hereinafterJ1 expresses the intended mean- 
ing; and we think it clear that t h e  l imi t s  referred to are those specified 
in Sec. 67, namely, $5,000.00 for injury t o  any one person, $9,500.00 
for injury to two or more persons in any one accident and $500.00 for 
property damage.) "Persons desiring to make the deposit herein pro- 
vided for and on behalf of other persons, firms or corporations, may 
do so on the same basis of deposit as above set forth, provided such 
person desiring to make the deposit of cash or securities for other 
persons are (sic) to adopt a trade name for the taxicabs for which 
they are to  deposit cash or securities," with further requirements as 
to  identification of the taxicab(s) for which the deposit of cash or 
securities is made. 

Sec. 71, captioned, "INSURANCE, BOND, OR DEPOSIT LIABLE 
REGARDLESS OF OPERATOR. (a)  Any policy of insurance sub- 
mitted hereunder, and every bond or deposit of cash or securities 
herein provided for shall be conditioned upon the payment of any 
final judgment recovered by any person as a result of the negligent 
operation of any vehicle or taxicab permitted to operate hereunder, 
within the limits herein provided no matter by whom operated or 
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driven a t  the time of the injury or damage. (b) . . ." 
With further reference to said enabling act, Ch. 279, Public Laws 

of 1935, now codified as part of GS 160-200, Subsection 35, it is noted: 
1. It imposed no requirement or obligation but merely conferred a 
power, to be exercised if the legislative body of a municipal corporation 
saw fit to do so. 2. It speaks only of "a policy of insurance or surety 
bond," containing no reference to a deposit of cash or securities on 
like condition. 

It is clear that: (1) Except ns otherwise provided by the ordinance, 
Ross had a legal right to operate a taxicab over the streets of the 
City of Charlotte without providing by insurance policy, surety bond 
or deposit of cash or securities for the payment of damages caused 
by his negligent operation thereof. (2) The deposit of cash or securities 
by Beaty was made to comply with the requirements prescribed by the 
ordinance as prerequisite to Ross' right to operate a taxicab over the 
streets of the City of Charlotte. (3) The cash or securities deposited 
by Beaty have the same status as if deposited by Ross for the pur- 
poses stated in Beaty's agreement (Appendix E )  of July 26, 1938. 

Appendix El while referred to as a single agreement, consists of 
two instruments executed by Beaty and dated July 26, 1938. 

The first of these instruments provides: "The undersigned (Beaty) 
having deposited money or securities under ordinance of September 
2nd, 1936, relating to taxicabs, or the amendment thereto of July 13, 
1938, as a cash surety bond for certain taxicabs, owners and drivers 
does hereby agree that such deposit is made to guarantee the payment 
of any final judgment secured as the result of negligence against the 
owner, operator, driver of (sic) lessee of any taxicab bonded by the 
undersigned, said judgment to be paid out of said funds under the 
terms of this ordinance and the undersigned adopts the Trade Name, 
Red Top Taxi for the purpose only of insuring and complying with 
the ordinance of the City of Charlotte relative to taxicabs, and here- 
by consents and agrees that the said City Treasurer shall pay any 
final judgment within the terms of said ordinance, secured against 
the driver, operator, lessee or owner of either one, as the result of the 
operation of an automobile on the streets of Charlotte bearing said 
trade name and the undersigned's name as bondsman as provided in 
said ordinance, no matter by whom the particular car was operated 
a t  the time; and further agrees that such deposit shall remain with 
said City Treasurer until a final determination by judgment or other- 
wise, of all claims arising as the result of the operation in the City 
of Charlotte of any such motor vehicle under said ordinance, or 
amendments." 

The second of these instruments, captioned "ADDITIONAL 
AGREEMENT RELATIVE TO CASH BOND DEPOSIT O F  
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BEATY SERVICE COMPANY, INC., WITH T H E  CITY TREAS- 
URER RELATIVE TO TAXICABS," in pertinent part, provides : 

"In order to eliminate any possible misinterpretation of the fore- 
going agreement, the undersigned (Beaty) specifically covenants, 
contracts and agrees with the City of Charlotte and L. L. Ledbetter, 
Treasurer . . . , that  the cash deposit . . . now on hand, plus an addi- 
tional sum . . . this day deposited, . . . shall be held by said Treasurer 
t o  guarantee the payment of any final judgment hereafter secured as 
the  result of claims or suits now outstanding which arose and e x k t  
a s  the result of the operation of taxicabs in the Ci t y  of  Charlotte 
under the name of Silver Streak Cab under ordinance o f  September 
2, 1936, and u p  to July 1 ,  1938, as well as to pay any final judgment 
secured as the result of the negligent operation of any taxicab by 
any person in the City of Charlotte hereafter under named (sic) of 
Red Top Cab under the provisions of the amending ordinance of July 
13, 1938; said sum . . . shall be held and paid out by the said City 
Treasurer under the terms, provisions and conditions of the ordinance 
of September 2,1936, and the amendment of July 13,1938. (Our italics) 

"The undersigned (Beaty) further contracts and agrees . . . that 
this additional agreement shall be taken and considered as a part 
of the ordinance of July 13, 1938 as fully and completely and binding 
as  though written i n  said ordinance." (Our italics) 

It is apparent that the primary purpose of the second instrument 
was to make plain that Beaty agreed that  his deposit was to cover 
the operations of Silver Streak taxicabs up to July 1, 1938, but not 
thereafter. It was specifically agreed in the first instrument as well 
as in the second that Beaty's deposit was to cover the operation of 
Red Top taxicabs. 

Appellant emphasizes the words in the second instrument, "to pay 
any final judgment secured as the result of the negligent operation 
of any taxicab by any person in the City of Charlotte hereafter under 
named (sic) of Red Top Cab," while appellees emphasize the words 
in the first instrument, ('as the result of the operation of an automobile 
on the streets of Charlotte." But when these instruments, which em- 
body the agreement, are considered together, we think they manifest 
one clear intent, namely, that the deposit was made solely t o  comply 
with the requirements of the ordinance. It cannot be reasonably in- 
ferred that the City of Charlotte intended to require or that Beaty 
intended to agree that the deposit should be held for payment of any 
final judgment except such as was within the coverage required by 
the ordinance. 

What did the ordinance require? 
Section 67 explicitly provided: "Said insurance, surety bond or bonds, 

or the deposit of cash or securities shall be conditioned upon the pay- 
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ment of any final judgment rendered on account of any personal 
injury or property damage caused by any taxicab while operating on 
ang of the streets of the City of Charlotte by or under the direction of 
such person." (Our italics) 

Whether the City of Charlotte could have prescribed a broader 
condition under the 1935 enabling act is beside the point. Suffice to say, 
Beaty's deposit was made to comply with the requirements of the 
ordinance enacted by the legislative body of the City of Charlotte. 
Apparently, the City Council took the view that since the insurance, 
surety bond or deposit was required as a condition precedent to the . 
operation of a taxicab on the city streets, i t  was appropriate that i t  
should be conditioned for the payment of damages for injury to per- 
son or damage to property only when operated (negligently) on the 
city streets. 

The rules applicable to statutes apply equally to the construction and 
interpretation of municipal ordinances. I n  re O'Neal, 243 N.C. 714, 
92 S.E. 2d 189. The relevant rules of construction are stated by 
Johnson, J., in Cab Co. v. Charlotte, 234 N.C. 572, 576, 68 S.E. 2d 
433. As stated succinctly by Walker, J.: "Where the language of a 
statute or ordinance is clear and its meaning unmistakable, there is 
no room for construction, but we merely follow the intention as thus 
plainly expressed." S. v. R .  R., 168 N.C. 103, 82 S.E. 963. 

As to Sec. 70, which relates to specific requirements when an appli- 
cant undertakes to comply with the ordinance by the deposit of cash 
or securities, no provision thereof is sufficient to manifest an inten- 
tion that the condition on which cash or securities are deposited is 
different from that explicitly prescribed in Sec. 67 when an applicant 
undertakes to comply with the ordinance by providing an insurance 
policy or surety bond. These words, quoted from Sec. 70, are em- 
phasized by appellant: "Such deposit shall be accompanied by a con- 
tract . . . providing that such deposit has been made to guarantee the 
payment of any final judgment obtained by any person as a result of 
injury or damage resulting from the negligent operation of any vehicle 
or taxicab for which said deposit has been made within the limits here- 
inafter (sic) provided." The purpose of the contract was to identify 
the person who made the deposit, the cash or securities deposited and 
the taxicab(s) for which the deposit was made; and, in our opinion, 
the provision requiring such contract was not intended to enlarge the 
condition explicitly prescribed in Sec. 67. 

Moreover, we do not think i t  can be reasonably inferred that Sec. 
71 ( a ) ,  quoted above, was intended to enlarge the condition explicitly 
prescribed in Sec. 67. The purpose of Sec. 71 was to make i t  plain 
that the insurance policy, surety bond or deposit, filed or made as re- 
quired by Sec. 67, was for the payment of a final judgment regardless 
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of the identity of the particular operator of the taxicab a t  the time 
injury or damage is caused by the negligent operation thereof. 

On this appeal, i t  is unnecessary to define precisely what is meant by 
"operating (a  taxicab) on any of the streets of the City of Charlotte." 
Suffice to  say, the conclusion reached is that  the injuries sustained by 
0. R. Perrell on Beaty's private garage premises, while engaged in the 
inspection or repair of the taxicab, under the circumstances alleged 
by 0 .  R. Perrell in his complaint against Ross, cannot be considered 
as having been caused by the taxicab "while operating on any of the 
streets of the City of Charlotte" within the meaning of that  phrase 
as used in said ordinance. 

I t  is noted that Mitchell v. Great Eastern Stages (Ohio), 42 N.E. 
2d 771, and Jones v. Eppler (Okla.), 266 P. 2d 451, cited by appellant, 
deal with distinguishable factual situations. 

For reasons stated, we affirm Judge Moore's judgment. It is noted 
that  the judgment sustained the demurrer and dismissed the action. 
This was correct, for it appeared affirmatively from the facts alleged 
that  plaintiff has no cause of action against these defendants. Adams 
v. College, 247 N.C. 648, 655, 101 S.E. 2d 809, and cases cited. 

Affirmed. 

JOHN M. GOULDIN, 111, NON COMPOS MENTIS, BY ROBERT M. WILEY, 
GUARDIAN, V. INTER-OCEAN INSURANCE COMPANY. 

(Filed 9 April, 1958) 

1. Insurance 8 13c- 
Insurer waives a forfeiture provision of the policy when it, with 

knowledge of the pertinent facts upon which insurer might declare for- 
feiture, engages in acts, declarations o r  a course of dealing inconsistent 
with intention to enforce the forfeiture and leads insured honestly to 
believe that it  will not insist upon forfeiture and that  the insurance is 
still in force. 

2. Sam- 
While knowledge is a prerequisite to waiver, an insurer is charged 

with knowledge not only of the facts disclosed, but also of such other 
facts as  would have been discovered by reasonable inquiry which an 
ordinarily prudent person would have made upon the facts disclosed. 

3. Sam- 
Insurer is presumed to be cognizant of data in the official flles of the 

company received in formal dealings with insured. 

4. Same-- 
Ordinarily, where insurer denies liability for a loss on one ground, 
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with knowledge of another ground of forfeiture, insurer is estopped to 
assert such other ground if insured has acted upon the reasonable belief 
that such other ground would not be asserted. 

8. Waiver 5 2- 
Waiver is a mixed question of law and fact, but when the facts a re  

determined or are  all  one way, waiver is a question of law. 
6. Insurance 5 SO- Evidence of insurer's waiver of forfeiture fo r  mis- 

representations i n  applications held sufficient fo r  jury. 
Insured obtained the policies of heal1 h and accident insurance sued on 

without disclosing previous hospitalization for barbiturate intoxication. 
After issuance of the policy insured was hospitalized for reasons which 
included drug intoxication, and upon his proof of claim for hospital bene- 
fits under the policies, insured, in answer to a question a s  to whether 
he had had this disease before, stated, "Yes, * * * 1952 ( ? ) .  Check claim 
records with your company," and this claim was processed and paid. 
Insured had filed no claim for the 1952 hospitalization. Thereafter, in- 
sured suffered disability from a gunshot wound, and insurer denied claim 
therefor on the ground that the injuries resulted from attempted suicide, 
s o t  covered by the policy, and filed answer denying liability solely on 
this ground. Later,  insurer filed supplemental answer setting up the  for- 
feiture for misrepresentations in the applications for the policies, main- 
ly for failure to disclose the 1962 hospitalization. Insured had expressly 
waived provision of law regarding confidential communications between 
physician and patient. Held: The evidence is sufficient to justify, though 
not to require, a n  affirmative answer to the issue of waiver by insurer, 
and  therefore the court properly denied plaintiff's motion for a peremp- 
tory instruction and submitted the issue of waiver to the jury. 

7. Trial  § 29- 
Where the evidence bearing upon a n  issue is  susceptible to diverse in- 

ferences, the court properly refuses motion for a peremptory instruction 
thereon. 

8. Evidence 5 20% : Insurance 5 S9-- Collateral pleading containing 
self-serving declarations is  incompetent as evidence. 

Insurer, after filing answer denying liability on the ground that the 
injuries sued on resulted from insured's attempted suicide and were 
not within the coverage of the policies, made affidavit-motion to be al- 
lowed to file a n  amended answer on the ground that  i t  had just discover- 
ed misrepresentations 111 the applications for the policies warranting for- 
feiture. Insured's guardian asserted waiver of the forfeiture provisions. 
Held: The affidavit-motion was a collateral pleading containing self- 
serving declarations of a conclusory nature on the crucial question of 
insurer's knowledge, based in large part  on hearsay and presented in a 
form that deprived plaintiff of his right of cross-examination, and the 
collateral pleading was incsmpetent a s  evidence and its admission was 
prejudicial. 

9. Appeal and  E r r o r  5 1- 
Where new trial is awarded upon one assignment of error, questions 

raised by other assignments of error relating to matters that may not 
recur on retrial, need not be decided. 
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APPEAL by plaintiff from Fountain, Special Judge, and a jury, a t  
September-October Term, 1957, of WILSON. 

Civil action on two health and accident insurance policies, tried 
upon the following issues, answered by the jury as indicated: 

"1. Did the plaintiff suffer loss resulting directly and independ- 
ently of all other causes, from accidental bodily injuries, as alleged 
in the complaint? Answer: Yes. 

"2. Did the plaintiff make false representations of material facts 
in his applications for the insurance policies described in the com- 
plaint, as alleged in the answer? Answer: Yes. 

"3. Did the defendant waive its right of forfeiture for false and 
material representations in the applications for the policies sued on 
as alleged in the reply? Answer: No. 

"4. What amount, if any, is the plaintiff entitled to  recover of the 
defendant? Answer: None." 
The court entered judgment upon the verdict in favor of the de- 

fendant, and the plaintiff appealed. 

Battle, Winslow & Merrell for plaintiff, appellant. 
Robert M. Wiley, Guardian, I n  Propria Persona. 
Gardner, Connor & Lee, for defendant, appellee. 

JOHNSON, J .  The two insurance policies in suit were issued in 1955, 
one in January, the other in June. On 31 August, 1955, the plaintiff 
was injured by a gunshot blast which ranged upward through the 
front of his forehead. As a result of the injury he has been declared 
non compos mentis. The claim filed by his guardian was denied on the 
ground the shooting was an attempted suicide. The policies exclude 
suicide or any attempt thereat. The guardian instituted this action, al- 
leging that  the injury was of accidental origin. The issue raised by 
the defendant's denial and plea of attempted suicide was resolved by 
the jury in favor of the plaintiff. As to  this issue, the first one, no 
question is raised by the appeal. 

The second issue relates to  the question of false representations in 
the applications for the policies. The defendant by supplemental an- 
swer alleged, and a t  the trial evidence was offered tending t o  show, 
that the plaintiff failed to  disclose in the applications that  he was 
hospitalized in 1952 for treatment for barbiturate intoxication. The 
defendant set up and relied on plaintiff's failure t o  disclose this and 
other previous illnesses as misrepresentations materially affecting the 
insurance risk, and on the issue raised by the plaintiff's denials, the 
trial court gave the jury a peremptory instruction in favor of the in- 
surance company. To  this instruction no error is assigned. I n  fact, 



I N  T H E  SUPREME COURT. 

no phase of the trial relating t o  the second issue is challenged by the 
appeal. 

The case was fought out below over the third issue, that  of waiver. 
All assignments of error brought forward by the plaintiff relate t o  
that  issue. 

The plaintiff moved the court for a peremptory instruction in his 
favor on the issue of waiver. The motion was denied. This ruling is 
the subject of the first assignment of error. 

The plaintiff contends that  the evidence shows conclusively that  
the insurance company by its acts and conduct in dealing with the 
plaintiff waived its right of forfeiture. He  insists that the evidence 
discloses that  the company had knowledge of the misrepresentations 
before he suffered the gunshot wound now in suit; and that  after re- 
ceiving such knowledge the company had dealings with the plaintiff 
in processing a claim filed by him for a previous sickness and hospital- 
ization and paid the claim, thus treating the policies as still being 
in effect and leading the plaintiff to  regard himself as still insured, 
thereby waiving the company's right to cancel the policies. As further 
evidence of waiver, the plaintiff points to  the fact that  when the in- 
stant claim was later filed, the company denied liability on the sole 
ground of attempted suicide, without mention of any right i t  may 
have had to cancel the policies for previous misrepresentations. 

The insurance company contends, on the other hand, that  the evi- 
dence was insufficient to justify the action of the court in submitting 
the issue of waiver, and for that  reason the company insists that  any 
error committed by the court in the trial of the issue of waiver should 
be treated as harmless. 

These, in summary, are the essential principles of law applicable 
to the issue of waiver: 

"In general, any act, declaration, or course of dealing by the insur- 
er, with knowledge of the facts constituting a cause of forfeiture . . . 
which recognizes and treats the policy as still in force and leads the 
person insured to regard himself as still protected thereby will amount 
to a waiver of the forfeiture . . . and will estop the insurer from in- 
sisting on the forfeiture or setting up the same as a defense when sued 
for a subsequent loss. Such waiver may be inferred from acts as well 
as from words. Acts of an insurance company in recognizing a policy 
as a valid and subsisting contract, and inducing the insured to act in 
that belief and incur trouble or expense, is a waiver of the condition 
under which the forfeiture arose." 29 Am. Jur., Insurance, Sec. 832. 

In Hicks  v. Insurance Co., 226 N.C. 614, a t  p. 617, 39 S.E. 2d 914, 
i t  is said: "Waiver of the forfeiture provision in a policy of insurance 
is predicated on knowledge on the part of the insurer of the pertinent 
facts and conduct thereafter inconsistent with an intention to  enforce 
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the condition. I n  Coile v. Corn. Travelers, 161 N.C., 104, 76 S.E., 622, 
quoted in Paul v. Ins. Co., 183 N.C., 159, 162, and in Arrington v. Ins. 
Co., 193 N.C., 344, it is said: 'A course of action on the part of the 
insurance company which leads the party insured honestly to  be- 
lieve that by conforming thereto a forfeiture of his policy will not 
be incurred, followed by due conformity on his part, will estop the 
company from insisting upon the forfeiture, though it  might be claimed 
under the express letter of the contract.' Ins. Co. v. Eggleston, 26 U.S., 
577; Ins. Co. v. il'orton, 96 U S  ,234." See also Robinson v. Brotherhood, 
170 S .C.  545, 87 S.E. 537. 

'&As a general rule, in order to waive a policy provision or a forfeiture, 
there must be a prior knowledge of the circumstances, a waiver being 
the intentional relinquishment of a known right and requiring both 
knowledge of the existence of the right and an intention to  relinquish 
it. Although the courts are quick to  protect an insured or beneficiary, 
the element of knowledge is considered a fair element to  impose for 
the protection of the insurer." 16 Appleman, Insurance Law and Prac- 
tice, p. 613. 

"Knowledge of facts which the insurer has or should have had con- 
s t~tutes  notice of whatever an inquiry would have disclosed and is 
binding on the insurer. The rule applies to  insurance companies that  
whatever puts a person on inquiry amounts in law to 'notice' of such 
facts as an inquiry pursued with ordinary diligence and understanding 
mould have disclosed." 16 Appleman, Insurance Law and Practice, 
p. 817. 

Ordinarily, an insurance company is presumed to be cognizant of 
data in the official files of the company, received in formal dealings 
with thc insured. Hicks v. Ins. Co., supra, (226 N.C. 614) ; Robinson 
v. Brotherhood, supra (170 N.C. 545). 

"An adjustment of a loss with knowledge of grounds of forfeiture 
has been deemed a waiver of the forfeiture, in the absence of any pro- 
vision to the contrary." 29 Am. Jur., Insurance, Sec. 784, p. 670. See 
also Cab Po. v. Casualty Co., 219 N.C. 788, 15 S.E. 2d 295. 

"Thus, if the company pays certain small losses on a policy, i t  
waives any defense of which it  has knowledge and is estopped there- 
after to rely upon such defense in future losses." 16 Appleman, In-  
surance Law and Practice, p. 945. 

In 29 Am. Jur., Insurance, Sec. 871, p. 667, i t  is stated: "There are 
many cases asserting the rule that  where an insurer denies liability 
for a loss on one ground, at the time having knowledge of another 
ground of forfeiture, i t  cannot thereafter insist on such other ground 
if the insured has acted on its asserted position and incurred prejudice 
or expense by bringing suit, or otherwise." See also Parker v. Ins. Co., 
143 N.C. 339, 55 S.E. 717. 
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Waiver is a mixed question of law and fact. When the facts are 
determined, and are all one way, it becomes a question of law. Hicks 
v. Ins. Co., supra, (226 N.C. 614, a t  bot. p. 619). 

As previously pointed out, when the policies here sued on were ap- 
plied for in January and May, 1955, the plaintiff failed to disclose 
that he had been hospitalized for barbiturate intoxication in 1952. 
It was this nondisclosure of facts that the insurance company relied 
on at  the trial and urged as its chief ground for forfeiting and cancel- 
ling the policies. And i t  appears from the judge's charge on the issue 
of forfeiture that the jury's verdict in favor of the insurance company 
was based on the plaintiff's failure to disclose the facts in respect t o  
his hospitalization in 1952. 

The evidence on which plaintiff relies to show that the company 
waived its right of forfeiture may be summarized as follows: 

1. After the policies were issued to the plaintiff in January and June, 
1955, he was hospitalized a t  the Medical College of Virginia Hospital, 
Richmond, from 22 July until 11 August, 1955. When he was dis- 
charged a t  the end of this period, he filed claim with the company for 
hospital benefits under the policies. In  the claim papers the plaintiff 
furnished to the defendant a statement of his physician, Dr. Foster, 
that the plaintiff had been treated during the stated period of hospital- 
ization for " (1) Psychoneurosis, anxiety reaction, (2) acute brain syn- 
drome, drug intoxication," and that his first symptoms appeared "sev- 
eral weeks prior to July 22, 1955." On the blank filled in and signed 
by the plaintiff as a part of the proof of claim, he answered questions 
as follows: 

"8. Have you ever had this disease before? Yes. Give dates. 
1952 (?). Check claim records with your company. 

"9. What medical attention have you had during the past five 
years? Above." 

I t  is admitted in the plaintiff's pleadings that he filed no claim for 
the 1952 hospitalization. The plaintiff, in explanation of the foregoing 
statement, "1952 ( ? )  Check claim records with your company," offer- 
ed evidence that he had previously been insured by the defendant 
under a similar policy, issued to him in 1949, but which lapsed in 1953 
when he was called into Naval service; that while this policy was in 
force, he filed claims in 1950 and 1951 which were paid. The evidence 
discloses that the 1950 claim was for hospital expenses at  Medical 
College of Virginia Hospital when he was treated for epididymitis, 
and that the 1951 claim was paid for hospital expenses during the 
month of August for treatment a t  Carolina General Hospital, Wil- 
son, N. C. for "(1) follicular tonsilitis, (2) Vincent's pharyngitis, 
probably due to chloromycitis therapy." 
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The claim for hospital treatment from 22 July to 11 August, 1955, 
was processed and paid by the defendant before the plaintiff sustained 
the gunshot injury now in suit. 

2. In  his application for insurance dated 18 January, 1955, the 
plaintiff expressly waived all provisions of law forbidding physicians 
who had attended him from disclosing knowledge or information ac- 
quired by them. 

3. Following the plaintiff's gunshot wound on 31 August, 1955, his 
guardian filed with the company claim for the hospital benefits and 
disability compensation fr'om 1 September, 1955, now sued for. The 
claim was received by the defendant 10 October, 1955. On 1 November, 
1955, the company by letter to the plaintiff's guardian denied liability 
"because of the manner in which the alleged accident was sustained." 
The guardian requested a more specific explanation of the grounds 
upon which liability was denied. The company replied on 8 November, 
1955, stating that "The company's denial of this claim was based on 
information to the effect that this was an attempted suicide," a risk 
not covered by the policies. 

The record discloses these further facts: (1) On 11 January, 1956, 
this action was instituted for hospital expenses and compensation al- 
legedly due under the policies; (2) On 28 February, 1956, the de- 
fendant filed answer denying liability on the sole ground "that the 
injuries to the plaintiff resulted in an attempted suicide on the part 
of the plaintiff"; and (3) that in September, 1956, the defendant filed 
supplemental answer setting up its equitable defense for cancellation 
of the policies because of material misrepresentations, the substantial 
one being failure to disclose that the plaintiff was hospitalized in 
1952 for barbiturate intoxication. 

The plaintiff directs attention to his claim papers of 11 August, 
1955, wherein he replied "Yes" to the question whether he had ever 
had barbiturate intoxication before, and gave the date of the former 
attack as "1952 (?)." This, the plaintiff contends, fixed the defendant 
with knowledge of the basic facts in reference to his previous hospital- 
ization in 1952, and that the disclosure was adequate to put the de- 
fendant on inquiry which, if pursued with ordinary diligence, would 
have led to a discovery of all related facts; and that being charged 
with notice of the nature of the plaintiff's hospitalization in 1952, 
the company proceeded to process and pay the claim of 11 August, 
1955, thus treating the policies as still being in effect and leading the 
plaintiff to regard himself as still insured. The plaintiff insists that 
this line of evidence, together with other evidence tending to show 
that the defendant, until long after the suit was instituted, denied the 
instant claim on the sole ground of attempted suicide, established his 
defense of waiver as a matter of law, and that therefore he was en- 
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titled to  a peremptory instruction in his favor on the issue of waiver. 
The defendant, on the other hand, takes the position tha t  the evi- 

dence is not sufficient to  support a finding of waiver, and insists tha t  in 
no event does the evidence point to such finding as the only reasonable 
inference. I n  support of these contentions, the defendant points to  the 
plaintiff's statement in his claim papers indicating tha t  the facts in 
respect to his former hospitalization for barbiturate intoxication could 
be found by checking his "claim records with your company." Since 
the plaintiff's claim record with the company disclosed no former 
hospitalization for barbiturate intoxication,' the company insists tha t  
the plaintiff's answers as given were misleading and were not reason- 
ably calculated to put the defendant on notice as to  the former hos- 
pitalization. The company takes the position i t  was charged with no 
notice beyond what its claim files disclosed, and tha t  since the files dis- 
closed nothing as to any former treatment of the plaintiff for barbit- 
urate intoxication, the  company in no aspect of the evidence was 
charged with notice in respect to the former hospitalization. 

The plaintiff's counter contention is that  the statement in the claim 
papers, "Check claim records with your company," may reasonably 
be interpreted as  a mere inadvertence and lapse of memory in reference 
to claims filed by him under his first policy with the company, which 
was in force from 1949 to  1953, and that, his amplifying statement may 
be treated as mere surplusage. And when so treated, he insists tha t  his 
claim statement contains the unqualified answer of "Yes" to  the  ques- 
tion whether he had previously had the disease of barbiturate in- 
toxication, with date given as "1952 (? ) . "  These facts, appearing, in 
evidence, taken from documents in the possession of the defendant, 
the plaintiff insists were sufficient to fix the defendant with notice of 
his 1952 hospitalization. 

Vpon consideration of the foregoing arguments of the parties, we 
are constrained to the view tha t  the relevant evidence, if believed, is 
sufficient to justify, though not to require, an affirmative answer, favor- 
able to the plaintiff, on the issue of waiver. This being so, we conclude 
that  the presiding Judge properly denied the plaintiff's motion for 
a peremptory instruction and submitted the issue of waiver as being 
controlled by open issues of fact to be determined by the jury. The 
rule is that  where the evidence bearing upon an  issue is susceptible of 
diverse inferences, it is i n ~ p r o ~ e r  for the presiding judge to  give the 
jury a peremptory instruction. Fertilizer Works v. Cox, 187 N.C. 654, 
122 S.E. 479; Brooks u. Mill Po., 182 N.C. 258, 108 S.E. 725. Cf. Com- 
mercial Solvents v. Johnson, 335 N.C. 237, 69 S.E. 2d 716. 

However, the plaintiff is entitled to a new trial because of the ad- 
mission of incompetent evidence offered by the defendant. Over the 
plaintiff's objection, the defendant was allowed t o  offer in evidence 
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and to read to the jury the defendant's motion for leave t o  file its sup- 
plemental answer. This motion is in form an affidavit d Wade A. 
Gardner, one of the defendant's attorneys. The motion alleges in gist: 
(1) that when the defendant filed its answer in February 1956, i t  
denied the material allegations of the complaint and set up the defense 
of attempted suicide; (2) that thereafter, and on 12 June, 1956, de- 
positions of certain witnesses were taken in Richmond, Virginia; (3) 
that upon the taking of the depositions "the defendant, through its at- 
torneys, learned for the first time certain facts and information ma- 
terial to an adjudication of the rights and liabilities between the parties 
hereto, by way of testimony given by the witnesses and by way of 
inspection of medical records, all of which facts and information the 
defendant and its attorneys were ignorant of until such time" (Italics 
added.) ; and (4)  that "additional facts and information are contained 
in the defendant's proposed supplemental answer, which is hereto at- 
tached." 

The supplemental answer was filed, and the case was tried upon it. 
I n  it the defendant alleged for the first time its defense of forfeiture 
for failure of the plaintiff to disclose in his applications material facts 
respecting his health, including his hospitalization for barbiturate in- 
toxication in 1952. When the Gardner affidavit-motion is considered in 
the light of the pleadings and the other evidence in the case, i t  is 
clear that the material facts referred to in the affidavit, of which it 
is asserted the defendant was ignorant until June, 1956, were the 
facts respecting the plaintiff's hospitalization in 1952. It thus appears 
that the facts asserted in the affidavit went to the very heart of the 
issue of waiver: The crucial question of fact presented by the issue 
was whether, as contended by the plaintiff, the defendant was charged 
with knowledge of the 1952 hospitalization when it processed and 
paid the small hospital claim in August, 1955, or whether, as contended 
by the defendant and as stated in the Gardner affidavit, the company 
remained ignorant of these crucial facts until the depositions were 
taken in Richmond in June, 1956. 

The affidavit-motion was a collateral pleading, containing various 
self-serving declarations of a conclusory nature, based in large part 
on hearsay, and was presented in a form that  deprived the plaintiff 
of his right of cross-examination. The document was inadmissible. 
See Stansbury, North Carolina Evidence, Sections 35 and 140. I ts  re- 
ception in evidence must be held prejudicial. Its harmful effect was 
likely accentuated, rather than removed, by the court's later instruc- 
tion as follows: 

"I instruct you now that that  document was admitted in evidence 
as not substantive evidence but it is offered and admitted in evidence 
or admitted in the case only as evidence of the defendant in explana- 
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tion of the defendant's failure to allege as a defense in the action 
what i t  now contends to have been a false and material representa- 
tion in the two applications, that  is the applications of January and 
May 1955, the policies now sued on. Of course, it is for you t o  say 
from all of the evidence what the facts are in that  regard, but the mo- 
tion is not substantive evidence, i t  is not evidence of the truth of the 
things alleged therein, but was only offered for the purpose o f  the de- 
fendant's explanation, if you find that i t  does constitute a n  explanu- 
tion why they did not raise that  defense in the original answer filed 
but raised it only in the supplemental answer which was permitted 
by the Court to be filed a t  a later time." (Italics added.) 

For the error indicated, the plaintiff is entitled to a new trial. Since 
the questions raised by the plaintiff's other assignments of error may 
not recur on retrial, we refrain from discussing them. 

New Trial. 

GUY M. BEATY, MRS. GUY M. BEATY, GUY M. BEATY, JR., MILDRED 
BEATY, ROY W. BEATY, AND J. WILLIAM BARNETTIC, PATBNERS DO- 
ING BUSINESS AS GUY M. BEATY & COMPANY. v. INTERNATIONAL 
ASSOCIATION OF EEAT & FROST INSULATORS & ASBESTOS 
WORKERS. SHEET METAL WORKERS INTERNATIONAL ASSOCIA- 
TION, UNITED ASSOCIATION OF PLUMBERS & STEAMFITTERS, 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, 
INTERNATIONAL HOD CARRIERS & LABORERS UNION, G. G. RAY 
COMPANY, A COBPOUTION, AND J. 8. JONES CONSTRUCTION COM- 
PANY, A CORPORATION. 

(Filed 9 April, 1958)  

1. Appeal a n d  Error § 98: Associations 8 5: Constitutional Law § 24: 
Process § 11- 

G.S. 1-97(6), permitting service of process on unincorporated associa- 
tions by service on the Secretary of State, is constitutional and meets the 
requirements of due process, and held further, assertion to the contrarg 
was abandoned by reason of the failure to advance any argument in  sup- 
port thereof. Rule of Practice in the Supreme Court No. 28. 

2. Appeal a n d  E r r o r  8 4 9 -  
Findings of fact of the trial court are conclusive on appeal when sup- 

ported by evidence. 

3. Associations § 5: Constitutional Law § 24: Process § 11- 

The constitutions and bylaws of defendant nonresident labor unions, 
introduced in evidence, togelher with affidavits of witnesses, held s u a -  
cient to support the court's findings that defendan~t unions exercised such 
control and supervision over their local unions operating in this State in 
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furtherance of the objectives of the defendant unions as  to constitute 
doing business in this State by defendant unions in performing in this 
State the acts or some of the acts for which they were formed, and judg- 
ment that  defendant unions were subject to service of process under G.S. 
1-97(6), is affirmed. 

APPEAL by defendant unions from Moore (Dan K.), J., December 
9, 1957 Civil Term of MECKLENBURG. 

Plaintiffs seek damages for the asserted wrongful acts of defendants. 
The complaint alleges in substance that defendant G. G. Ray Com- 
pany, subcontractor for J.  A. Jones Construction Company, in July 
1956 contracted with plaintiffs t o  install all insulation for the heating 
and air conditioning work on a project known as West Gate Shopping 
Center near Asheville, then under construction by Jones Construction 
Company; that defendants other than the corporate defendants, are 
unincorporated labor organizations or unions engaged in North Caro- 
lina in representing employees and collecting dues therefor; that plain- 
tiffs' employees directed to perform the work contracted for with Ray 
Company were not members of and did not pay dues to any of the 
defendant unions and were unwilling to become members of the de- 
fendant unions; shortly after plaintiffs began work pursuant to the 
contract with Ray Company, defendant unions threatened a strike 
which would halt substantially all work on the entire West Gate Shop- 
ping Center project; that said strike was threatened by defendant 
unions to coerce and compel the corporate defendants to demand and 
require plaintiffs' employees against their will to join and pay dues 
to defendant unions and to prohibit any except members of defendant 
unions from working on said project; that corporate defendants suc- 
cumbed to the pressure and coercion so exerted and, to avert the strike 
so threatened, terminated and prohibited plaintiffs from performing 
their contract with Ray Company. 

Summons for defendant unions issued on 19 December 1956. Service 
was had on the Secretary of State who promptly mailed a copy of 
the summons and a copy of the complaint duly verified to the general 
headquarters of each of the defendant unions a t  its regular ofice in 
Washington, D. C. 

Each union filed a motion dated 18 January 1957 to dismiss the 
action for lack of service of process. The motions recognized that 
service was made pursuant to the provisions of G.S. 1-97(6). Each 
motion avers: ". . . that the service of process on it, pursuant to the 
provisions of said Statute, is ineffectual for the purpose of bringing 
it into Court, for the reason that said International Association is not 
engaged in doing business in North Carolina nor engaged in the per- 
formance of any of the acts for which it is organized within the State 
of North Carolina." The motions also assert that G.S. 1-97(6) violates 



172 IN T H E  SUPREME COURT. [248 

the due process clause of the Fourteenth Amendment to the Constitu- 
tion of the United States. 

Copies of the constitutions and bylaws of defendant unions and 
affidavits by officials of defendant unions and by former members 
were filed with the court. The court, after considering the evidence 
submitted, made findings of fact. On the facts found it  concluded that  
defendants were amenable to process in North Carolina. Defendant 
unions excepted to  the findings of fact made by the court, to  the re- 
fusal of the court to make findings requested by them, to  the order 
overruling their n~otions, and appealed. 

Blakeney & Alexander and Ernest W .  Machen, Jr., for plaintiff,  
appellees. 

Robert G. Sanders and J .  C. Sedberry, for defendant, appellants. 

RODMAN, J. Based on the evidence which the parties submitted, 
the court found these facts: 

"(1) That each of said defendant Unions has established and now 
maintains subordinate local units in this State, called Local Unions. 

"(2)  That  the provisions of the Constitutions and By-Laws of the 
said defendant Unions indicating the nature and organizational struc- 
ture of the defendant Unions and defining the connections between 
said Unions and their local units are as set. forth in the affidavits filed 
by the plaintiffs, including the exhibits attached thereto. 

" (3) That  each of the defendant Unions had and exercises complete 
dominion and control over the activities of its local units and through 
such units performs in this State the purposes and objects for which 
each defendant Union was formed. 

"(4)  That  each defendant Union is, and a t  all times material to  
this action, has been engaged in supervising and directing the activi- 
ties of its agents, and local units in the State of North Carolina, which 
activities include the making of contracts with employers in North 
Carolina, and dealing with employers relative to  wages, hours and 
working conditions of their employees who are members of said Unions 
in North Carolina. 

" ( 5 )  That each of the defendant Unions is, and a t  all times material 
hereto has been, engaged in collecting money, through its local units, 
in the form of initiation fees, dues and assessments from its members 
in North Carolina, and in general, guiding, controlling, directing and 
supervising the activities and actions of its agents and local units in 
the State of North Carolina." 

The motions assert that  our statute, G.S. 1-97(6),  permitting service 
of process on the Secretary of State as process agent for unincorporated 
associations does not accord with the constitutional requirement of 



N. C.] SPRING TERM, 1958. 173 

due process and is therefore void. No argument is advanced in sup- 
port of this assertion, perhaps because controlling decisions so effect- 
ually dispose of the assertion. McGee v. International Li fe  Ins. Co., 
355 U.S. 220, 2 L ed. 2d 223, 78 S Ct. 199; International Shoe Co. 
v. Washington, 326 U.S. 310,90 L ed. 95,66 S Ct. 154, 161 A.L.R. 1057; 
Hess v. Pawloski, 274 US 352, 71 L ed. 1091 ; Lunceford v. Association, 
190 N.C. 314, 129 S.E. 805. Under our Rule 28, this position is deemed 
abandoned. 

This leaves for consideration two questions: (1) I s  there any evi- 
dence to  support the court's findings, and (2) Do the findings support 
the judgment? 

As noted in the findings of fact, copies of the constitutions and by- 
laws of the various Internationals were filed with the court. It is ap- 
parent from these constitutions and bylaws that each of the Interna- 
tionals seeks to  accomplish the same objects. For that  reason it  will 
suffice, without unduly lengthening this opinion, to  refer to  some of 
the provisions in the constitution of the International Association of 
Heat and Frost Insulators and Asbestos Workers, the first named de- 
fendant. The preamble to the constitution declares the object of the 
International Association "shall be to assist its membership in securing 
employment, to  defend their rights and advance their interests as 
working men. . . ." The constitution provides the International "shall 
have supreme ruling authority and supervision over all its affiliated 
Local Unions." It is granted legislative, executive, and judicial power. 
Applicants for membership shall subscribe to a form provided by the 
International. All persons except employers, inspectors, or foremen 
who work in the practical installation or erection of insulating ma- 
terials are eligible for membership. Applications for membership must 
be made in duplicate with one copy going to the local and one to  the 
general office of the International, "for investigation, registration, and 
issuance of membership book designating therein member's proper 
classification." An applicant cannot be accepted by the local union 
without the consent of the International, and must be a member of 
the local to be a member of the International. The president of the 
International "shall preside a t  Local Union meetings when he so de- 
cides. He shall be the official Business Representative and Chief Or- 
ganizer of the International Association. He  shall be an ex-officio mem- 
ber of all Local Union Committees and Boards. He shall have authori- 
t y  to  audit Local Union finances and to suspend Local Union officers 
and appoint their successors pending hearing by General Executive 
Board or Convention." A bookkeeping system is furnished local unions 
by the International. Locals are forbidden to use any other system. 
Organizers appointed by the International president "shall organize 
unorganized Asbestos Workers into Local Unions under International 
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law and perform such other duties as are assigned them by the General 
Office." The International prescribes the minimum initiation fee for 
membership in a local and the percentage thereof going to the Inter- 
national. Members "in good standing" receive an International official 
receipt itemizing all the monies paid by them to  the local union. Sus- 
pended members "shall not attend Local meetings nor work with the 
.tools. (Emphasis supplied) Suspended members seeking reinstatement 
shall meet all Local Union requirements and in addition shall pay a 
reinstatement fee of Ten Dollars ($10.00), which fee shall be payable 
t o  the General Office." "Local Unions are subordinate branches of the 
International Association and as such can be reorganized, suspended 
or disbanded with charter revocation by action of the General Execu- 
tive Board or Convention." "Local Unions as subordinate branches of 
the  International Association can only exercise local autonomy in mat- 
ters upon which the International Constitution and By-Laws are 
silent." "Local Unions must prohibit contracting, subcontracting, lump 
work, or piece work in our trade under penalty of charter revocation." 
The form of the bargaining agreement is prescribed by the Internation- 
al and cannot be modified or changed by the local without the assent 
of the International. 

I n  addition to  the constitutions the court had affidavits from former 
union members. A former member of the first-named defendant swore: 
". . . this Union supervises and directs the activities of its agents, rep- 
resentatives, organizers and Local Unions in the State of North Caro- 
lina, in the making of contracts with employers in North Carolina, 
i n  dealing with employers relative t o  the wages, hours and working 
conditions of their employees who are members of this Union in North 
Carolina. . . ." Affidavits containing substantially similar factual state- 
ments were made with respect to  the other union defendants. These 
affidavits may have been regarded by the court as having particular 
significance when examined in the light of the affidavit of Edward F. 
Carlough, general secretary-treasurer of the Sheet Metal Workers. His 
affidavit states: "The International is not a labor union in the sense 
that  i t  represents members for purposes of collective bargaining with 
their employers for their wages, hours, and conditions of employment. 
The International is the policy-making, rule-making, and administra- 
tive body, but there are smaller unincorporated associations, known 
a s  local unions, which have voluntarily affiliated with the Internation- 
al." Prohibition of the right of nonunion artisans t o  labor in the con- 
struction of West Gate Shopping Center may have been regarded, by 
the  International unions, as a matter of policy. Each of the Interna- 
tional unions filed an affidavit by one of its principal officers. Perhaps 
the court took note of the fact that  neither the Asbestos Workers nor 
the Sheet Metal Workers denied the tortious conduct charged to them 
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in the verified complaint. The affidavit filed on behalf of the Electrical 
Workers establishes that i t  is a party to one collective bargaining 
agreement touching the work of its members in North Carolina, and 
that i t  is presently appealing the results of an election held under the 
Federal Labor-Management Relations Act of 1947 arising with respect 
to employment in North Carolina. 

There is, we think plenary evidence to support the findings of fact 
made by the court; and the facts found, supported as they are by the 
evidence, are conclusive on appeal. Ewing v. Thompson, 233 N.C. 564, 
65 S.E. 2d 17; Bangle v. Webb,  220 N.C. 423, 17 S.E. 2d 613; Schoenith 
v. Mfg. Co., 220 N.C. 390, 17 S.E. 2d 350. 

The facts found show that defendants are performing in this State 
the acts or some of the acts for which they were formed. This is all 
the statute requires. This essential fact was not found to exist in the 
cases of Youngblood v. Bright, 243 N.C. 599, 91 S.E. 2d 559, and Staf- 
ford v. Wood, 234 N.C. 622, 68 S.E. 2d 268. 

The facts found would suffice in a suit against a nonresident corpora- 
tion to establish that it was doing business in this State and hence 
amenable to service of process here. Harrington v. Steel Products, 244 
N.C. 675,94 S.E. 2d 803 ; Harrison v. Corley, 226 N.C. 184, 37 S.E. 2d 
489; Highway Corn. v. Transportation Corp.. 225 N.C. 198,34 S.E. 2d 
78; Ruark v. Trust Co., 206 N.C. 564, 174 S.E. 441; h n c e f o r d  v. Asso- 
ciation, supra; Bankers' Holding Corp. v. Maybury, 275 P 740, 75 A. 
L.R 1237; Steinway v. Majestic Amusement Co., 179 F 2d 681, 18 A. 
L.R. 2d 179, and annotations 198; American Cities Power & Light 
Corp. v. Williams, 74 NYS 2d 374; Industrial Research Corp. v. Gen- 
eral Motors Corporation, 29 F 2d 623; Mas v. Orange-Crush Co., 99 
F 2d 675. 

International unions with charter provisions similar to the ones here 
considered have, through their control and dominance of local unions, 
been held, in well-considered cases in other States, to be doing business 
in places other than the place of their residence. Edgar v. Southern 
R y .  Co., 49 S.E. 2d 841 (S.C.) ; Spica v. I n t e m t i o n a l  Ladies Garment 
Wkrs.' Union, 130 A 2d 468 (Pa.) ; International Union of Op.  Eng. 
v. J. A. Jones Const. Co., 240 S.W. 2d 49 (Ky.) ; Oil Workers Inter- 
nat'l Union v. Superior Court, 230 P 2d 71 (Cal.). 

This case does not present the question as to who is an appropriate 
process agent and hence the sufficiency of service on an officer of a 
local union to bring the International into court. The cases cited by 
appellants in support of that proposition are not here pertinent. 

Affirmed. 
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GUY M. BEATY, MRS. GUY M. BEATY, GUY M. BEATT, JR., MILDRED 
BEATY, ROY W. BEATY AND J. WILLIAM BARNETTE PARTNERS, DO- 
ING BUSINESS A S  GUT M. BEATY & COMPANY T. SHEET METAL WORK- 
ERS INTERNATIONAL ASSOCIATION, ROSS & WITMER, INC., A 
CORPORATION, SOUTHEASTERN REALTY COMPANY, A CORPORATION. 

(Filed 9 April, 1958) 

APPEAL by defendant union from Moore ( D a n  K.), J., December 9, 
1957 Civil Term of ~IECKLENBURG. 

Blakeney & Alexander and Ernest V7.  Machen, Jr., for plaintiff, ap- 
pellees. 

Robert G. Sanders and J.  C. Sedberry, for defendant, appellant. 

PER CURIAM. This is a companion suit to  Beaty  et al. v. Inter- 
national Association of  Heat & Frost Insulators & Asbestos Work- 
ers, ante, 170. It grows out of acts of defendant touching plaintiff's 
contract to  do certain work in Charlotte. Defendant union, as in 
that case, moved to quash the service of process. The court made iden- 
tical findings of fact on substantially the same factual situation as 
there portrayed. The decision in that case is controlling here. 

Affirmed. 

I n  THE MATTER OF THE ESTATE OF WINNIE ANN IVES, DECEASED, T. B. 
IVDS, ADMINISTRATOR. 

(Filed 9 April, 1958) 

1. Executors and  Adnlinistrators 9 21- 
Where there is dispute a s  to the proper distribution of funds i n  the 

hands of the administrator, he may properly petition the court, upon 
notice to the interested parties, for the advice and instruction of the 
court in the matter. 

2. Death 8 3- 
Action for wrongful death exists in this State solely by virtue of 

statute. G.S. 28-173, G.S. 28-174. 

3. Death 8 9- 

While only the personal representative may maintain an action for 
wrongful death, the recovery is not an asset of the estate in the usual 
acceptation of the term, but the personal representative holds the r e  
covery as  trustee for  the distributees of the estate who a r e  the real 
parties in interest. G.S 28-173. 
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4. Actions 8 & 
The common law maxim that  a person will not be allowed to take 

advantage of his own wrong has been adopted a s  public policy in this 
State. 

6. Same: Death 8 9- 
The right of a person to share in the distribution of recovery in an 

action for wrongful death will be denied where the death of the decedent 
is caused by such person's negligence. 

6. Death § 10- 
An administrator, provided he acts in good faith and exercises the 

care of an ordinarily prudent man, has the right to compromise the 
statutory right of action for wrongful death with the person liable, 
either before or after the action is brought, and the money received in 

, settlement stands on the same basis a s  if i t  had been recovered by action. 

7. Actions § 5: Death § 9- Where settlement fo r  wrongful dea th  is made 
on basis of a distributee's negligence, such distributee will not  be  
permitted t o  share therein. 

Intestate, while riding a s  a passenger in an automobile owned and 
driven by her son, was killed in a collision. The administrator and the 
son's insurer compromised claim for wrongful death in consideration 
of the release by the administrator from all claims and demands against 
the son and insurer arising out of the accident. The policy provided that  
insurer might make such investigatim, negotiation and settlement of 
any claim or suit a s  it deemed expedient. The son's answer to the ad- 
ministrator's petition did not allege that  he had sued the driver of the 
other car involved in the collision or that he had made any claim or 
demand against such driver for damage to hie automobile. Held: Not- 
withstanding the absence of any finding that the son was negligent, 
and notwithstanding that the release stated that all  parties released 
denied liability, i t  is manifest that  the settlement was paid a s  compen- 
sation on the basis that the son, by his wrongful act, neglect or default, 
was responsible for intestate's death, and therefore the son, even though 
he did not know of the release, will not be permitted to share in the 
settlement. 

APPEAL by Sam B. Ives from Stevens, J., September Civil Term 
1957 of LENOIR. 

Petition by T. B. Ives, administrator of the estate of his mother, 
Winnie Ann Ives, deceased, for advice and instruction. 

Winnie Ann Ives came to her death as the result of injuries received 
in the collision of an automobile, owned and operated at the time by 
her son, Sam B. Ives, and in which she was riding as a passenger, with 
another automobile having a housetrailer attached operated by one 
Jeffrey, a nonresident of this state, on U. S. Highway No. 258 about 
10 miles south of Kinston. 

Winnie Ann Ives died intestate on 31 January 1954, and on 29 July 
1954 letters of administration were issued to her son, T. B. Ives, by 
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the Clerk of the Superior Court of Lenoir County. 
At the time of the collision Sam B. Ives was the insured under a 

public liability insurance policy covering his automobile, issued to  
him by Farm Bureau Mutual Automobile Insurance Company of Co- 
lumbus, Ohio, which was in full force and effect. The policy limited 
liability to $10,000.00 for each person, to $20,000.00 for each accident, 
and to $500.00 for funeral expenses for each person. 

The policy contains these provisions: 

"COVERAGE F - Bodily Injury Liability 

"To pay on behalf of the Insured all sums which the insured 
shall become legally obligated to pay as damages because of bodi- 
ly injury, sickness or disease, including death a t  any time result- 
ing therefrom, sustained by any person, caused by the accident Ztnd 
arising out of the ownership, maintenance or use of the automobile. 

'(COVERAGE G - Medical Payments 

"To pay all reasonable expenses incurred within one year 
from the date of accident for necessary medical, surgical, ambu- 
lance, hospital, professional nursing and funeral services, to  or 
for each person who sustains bodily injury, sickness or disease, 
caused by accident, while in or upon, entering or alighting from 
the automobile if the automobile is being used by the Named In- 
sured or with his permission." 

The policy contains this further provision: 
"As respects the insurance afforded by the other terms of this 

policy under coverages E and F the Company shall: 
"(a)  Defend any suit against the Insured alleging such injury, 

sickness, disease or destruction and seeking damages on account 
thereof, even if such suit is groundless, false or fraudulent; but 
the Company may make such investigation, negotiation and set- 
tlement of any claim or suit as i t  deems expedient." 

Following his appointment as administrator of the estate of Winnie 
Ann Ives, and in his capacity as such, T. B. Ives and the Farm Bureau 
Mutual Automobile Insurance Company entered into negotiations for 
a compromise settlement of all claims which he as administrator had, 
or might have, against Sam B. Ives for the death of his intestate re- 
sulting from injuries received by her, while a passenger in Sam B. 
Ives' automobile operated by him, when it had a collision with the 
Jeffreys' automobile. As a result of these negotiations the Insurance 
Company paid to T. B. Ives, as administrator, $6,500.00 under Cov- 
erage F of the policy, and $500.00 under Coverage G of the policy, 
and T. B. Ives, as administrator, executed and delivered to the In- 
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surance Company the following Release, of which we copy only the 
relevant parts : 

"RELEASE OF ALL CLAIMS 

"FOR AND I N  CONSIDERATION OF the payment to me/us 
of the sum of ($6500.00) - - Sixty-five Hundred and No/100 - - 
Dollars and other good and valuable consideration, I/we, being 
of lawful age, have released and discharged, and by these presents 
do for myself/ourselves, my/our heirs, executors, administrators 
and assigns, release, acquit and forever discharge Sam Ives, Jr., 
and any and all other persons, firms and corporations of and 
from any and all actions, causes of action, claims, demands, dam- 
ages, costs, loss of services, expenses, compensation, and all con- 
sequential damage or. account of, or in any way growing out of, 
any and all known and unknown personal injuries and death and 
property damage resulting or to result from accident that occurred 
on or about the 31st day of January, 1954, a t  or near U. S. High- 
way 258, 10 miles south of Kinston, North Carolina. 

IRRELEVANT PARAGRAPH OMITTED 

"I/we understand that this settlement is the compromise of a 
doubtful and disputed claim, and that  the payment is not to  be con- 
strued as an admission of liability on the part of the persons, firms 
and corporations hereby released by whom liability is expressly 
denied. 
"This release contains the ENTIRE AGREEMENT between the 
parties hereto, and the terms of this release are contractual and 
not a mere recital." 

Winnie Ann Ives was a widow a t  the time of her death. She left 
surviving her four sons, T.  B. Ives, Walter Egbert Ives, John Lewis 
Ives and Sam B. Ives, who are her sole heirs a t  law, and each of whom 
was more than 21 years of age a t  the time of her death. 

No funds or property came into the hands of the administrator, 
except the $7,000.00 in mollay lrom the settlement with the insurance 
company. From this $7,000.00 the administrator has paid attorneys1 
fees and other small amounts, has made advancements to Walter Eg- 
bert Ives, John Lewis Ives and himself, and now has left of the $7,000.- 
00 the sum of $2,273.64. 

The administrator by petition requested the court to advise and in- 
struct him as to how the $7,000.00, less attorneys' fees and the costs 
of administration of the estate, shall be disbursed. 

Sam B. Ives filed an answer to the petition of the administrator. At 
the hearing of the petition and answer by the Clerk of the Superior 
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Court of Lenoir County, the administrator and Sam B. Ives were rep- 
resented by counsel. The facts found by the Clerk relevant to  this ap- 
peal have been set forth above. Upon the facts as found by him the 
Clerk adjudged that Sam B. Ives is not entitled to  share in the $7,000.00 
paid by the Insurance Company, and that  the net proceeds from this 
sum be divided equally between T. B. Ives, Walter Egbert Ives and 
John Lewis Ives. To which judgment Sam B. Ives excepted, and ap- 
pealed t o  the Judge of the Superior Court. 

The appeal came on to be heard before the Honorable Henry L. 
Stevens, Jr., Judge Presiding a t  the September Civil Term 1957 of 
the Superior Court of Lenoir County. Judge Stevens, after considering 
the entire record, including the evidence, the findings of fact, conclu- 
sions of law and judgment of the Clerk, and the argument of counsel 
on both sides, adopted as his own the findings of fact and conclusions 
of the Clerk, and entered judgment affirming the Clerk's judgment. 

From which judgment Sam B. Ives appealed t o  the Supreme Court. 

White & Aycock and Harvey W. Marcus for Sam B. Ives, Respond- 
ent, Appellant. 

Sutton & Greene for T. B. Iaes, Administrator, Petitioner, Appellee. 

PARKER, J. The petitioner has adopted the proper procedure t o  se- 
cure judicial direction as to  the method of distribution of the $7,000.00 
paid to him by the Farm Bureau Mutual Automobile Insurance Com- 
pany. I n  re Estate of Poindexter, 221 N.C. 246, 20 S.E. 2d 49; I n  re 
Estate of Mizzelle, 213 N.C. 367, 196 S.E. 364; I n  re Stone, 173 N.C. 
208, 91 S.E. 852. 

At common law no action would lie t o  recover damages for the 
wrongful death of a person. Armentrout v. Hughes, 247 N.C. 631, 101 
S.E. 2d 793. The first innovation upon the common law, in this respect, 
was brought about by the enactment of 9 and 10 Vict., Ch. 93, which 
authorized recoveries in such cases. This statute is commonly called 
Lord Can~pbell's Act, because he, who had the rare distinction of hav- 
ing been successively Lord Chief Justice and Lord Chancellor of Eng- 
land, was its author and mainly instrumental in its adoption. Hartness 
v. Pharr, 133 N.C. 566, 45 S.E. 901. I n  North Carolina a right of 
action to recover damages for wrongful death is given by G.S. 28- 
173, and 28-174, and therefore in this jurisdiction the action for wrong- 
ful death exists only by virtue of these statutes. Lamm v. Lorbacher, 
235 N.C. 728, 71 S.E. 2d 49. 

G.S. 28-173, "Death by wrongful act; recovery not assets; dying 
declarations," reads in part: "The amount recovered in such action is 
not liable to  be applied as assets, in the payment of debts or legacies, 
except as to  burial expenses of the deceased, but shall be disposed of as 
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provided in this chapter for the distribution of personal property in 
case of intestacy." 

This Court said in Lamm v. Lorbacher, supra: "The right of action 
is for the personal representative of the deceased only. 'The right of 
action for wrongful death, being conferred by statute a t  death, never 
belonged to the deceased, and the recovery is not assets in the usual 
acceptation of the term.' Rroadnax v. Broadnu ,  160 N.C. 432, 76 S.E. 
216; Hood v. Telegraph Co., 162 N.C. 92, 77 S.E. 1094; 28 N.C. Law 
Review 106." 

This Court said in Hartness v. Pharr, supra: "It must be borne in 
mind that  whatever the varying forms of the statutes may be, the  cause 
of action glven by them, and also by the original English statute, was 
in no sense one which belonged to  the deceased person or in which he 
ever had any interest, and the beneficiaries under the law do not claim 
by, through, or under him, and this is so although the personal repre- 
sentative may be designated as the  person t o  bring the action. Baker 
v. R. R., 91 N.C., 308. The latter does not derive any right, title, or 
authority from his intestate, but he sustains more the relation of a 
trustee in respect to  the fund he may recover for the benefit of those 
entitled eventually to  receive it, and he will hold i t  when recovered 
actually in that  capacity, though in his name as executor or adminis- 
trator, and though in his capacity as personal representative he may 
perhaps be liable on his bond for its proper administration. Baker v. 
R. R., supra." 

I n  an action to recover damages for wrongful death the  real party 
in interest is the beneficiary under the statute for whom recovery is 
sought, and not the administrator. Davenport v. Patrick, 227 N.C. 
686, 44 S.E. 2d 203. 

"It  is a maxim of law, recognized and established, that  no man shall 
take advantage of his own wrong; and this maxim, which is based on 
elementary principles, is fully recognized in courts of law and equity, 
and, indeed, adn i t s  of illustration from every branch of legal proce- 
dure." Broom's Legal Maxims, Tenth Ed., 191. 

This maxim embodied in the common law, and constituting an  essen- 
tial part thereof, is stated in the text books and reported cases. It has 
its foundation in universal law administered in all civilized lands, for 
without its recognition and enforcement by the courts their judgments 
woulti rightly excite public indignation. This maxim has been adopted 
as public policy in this state and we have decided in many cases insti- 
tuted to  recover damages for wrongful death tha t  no beneficiary under 
the statute for whom recovery is sought will be permitted to  enrich 
himself by his own m-rong. Davenport v. Patrick, supra; Pearson v. 
Stores Corp., 219 N.C. 717, 14 S.E. 2d 811; Goldsmith v. Samet, 201 
N.C. 574, 160 S.E. 835; Harton v. Telephone Co., 141 N.C. 455, 54 S.E. 
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299; Davis v. R. R. 136 N.C. 115, 48 S.E. 591. The right of a person 
otherwise entitled to receive the money paid for wrongful death, or to  
share in the distribution of such a sum paid, will be denied where the 
death of the decedent was caused by such person's negligence. Daven- 
port v. Patrick, supra; Goldsmith v. Samet, supra. 

An administrator sui juris has the power, provided he acts in entire 
good faith without any fraud, and exercises the care of an ordinarily 
prudent person, to compromise a purely statutory cause of action for 
wrongful death. McGill v. Freight, 245 N.C. 469, 96 S.E. 2d 438; 16 
Am. Jur., Death, Sections 53 and 159; 25 C.J.S., Death, pp. 1146-7. 
This necessarily implies that he may compromise and settle claims 
arising under a statute giving a cause of action for wrongful death 
with the person liable, either before or after the action is brought. 

In re Stone, supra, was a proceeding to  determine whether the com- 
pensation for wrongful death of an employee of a railroad company 
killed while engaged in interstate commerce was to  be apportioned 
according to  our statute of distribution. The money received was paid 
by compromise to the administratrix without action. The Court said: 
'(The net sum received by the administratrix under the compromise 
and settlement with the railroad company stands on the same basis as 
if it had been recovered by action." 

G.S. 28-173 gives a cause of action, "when the death of a person is 
caused by a wrongful act, neglect or default of another, such as would, 
if the injured party had lived, have entitled him to an action for dam- 
ages therefor. . . ." u 

A liability of the insurance company under Coverage F of the policy 
was to pay on behalf of Sam B. Ives, its insured, all sums which the 
insured shall become legally obligated to pay as damages for the death 
of a person arising out of the use of his insured automobile. The policy 
provided that  under Coverage F "the company may make such in- 
vestigation, negotiation and settlement of any claim or suit as i t  deems 
expedient." 

I t  is manifest from the findings of fact that  the insurance company 
paid the administrator $6,500.00 as compensation for his intestate's 
death in consideration of the administrator releasing, acquitting and 
forever discharging Sam B. Ives, its insured, and itself, from any and 
all actions, causes of action, claims and demands against its insured, 
and itself, by the administrator on account of his intestate's death, 
which claims and demands necessarily must have been made on the 
ground that Sam B. Ives, its insured, by his wrongful act, neglect or 
default was responsible for his intestate's death. Although there is 
no finding of fact that Sam B. Ives was negligent in the operation of 
his automobile, and although the release states that  all parties released 
from liability deny liability, and though there is no finding of fact 
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that Sam B. Ives knew of the settlement, public policy and the law 
will not permit him to enrich himself as a beneficiary in the distribu- 
tion of the very sum of money paid by his insurance company to the 
administrator to release, acquit and forever discharge him of any 
cause of action, demand or claim against him by the administrator 
for the wrongful death of his intestate. 

These facts are significant: Sam B. Ives filed an answer to the ad- 
ministrator's petition alleging he was not negligent, and that his 
mother's death was caused by the sole proximate negligence of the 
driver of the other automobile. I t  is reasonable to infer that in the 
collision Sam B. Ives' automobile was damaged. However, he has no 
allegation in his answer that he had sued the other driver, or that  he had 
made any claim or demand against such driver for damage to his 
automobile. At the hearing below the administrator testified: Sam B. 
Ives did not, and offered no evidence. Sam B. Ives makes no conten- 
tion that the settlement should be upset, but contends that  he should 
share in its proceeds. 

Sam B. Ives in his brief quotes a dictum from the case of Legette 
v. Smith, 226 S. C. 403, 85 S.E. 2d 576, which dictum cites first Minu- 
sian v. Aetna Life Ins. Co., 295 Mass. 1, 3 N.E. 2d 17. The Mtinasian 
case is no authority for the question presented in the instant proceed- 
ing, because in that case the plaintiff had a property right as beneficiary 
in a policy of life insurance on the life of his wife, and the question 
was how far culpability for her death deprived him of that property 
right. See Arnold v. Jacobs, 319 Mass. 130, 65 N. E. 2d 4. 

The crucial findings of fact necessary to decide this appeal are 
amply supported by the stipulations of the parties and the evidence, 
and these findings of fact support the judgment. 

The judgment of Judge Stevens is 
Affirmed. 

STEPHEN J. PHILLIPS v. PAUL GILBERT AND JACK WHALEY. 

(Filed 9 April, 1 9 5 8 )  

1. Pleadings !j 2 8 -  
A motion for judgment on the pleadings is in the nature of a demurrer 

ore tenus and should be allowed if the answer admits every material 
averment of the complaint and fails to set up any defense or new mat- 
ter sufficient to constitute a defense to plaintiff's claim. 

2. Wills § 33d- Where lands are devised in  passive trust for life of 
testator's son with remainder in fee to trustee, the remainder is 
not conditionrtl. 
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The will devised the lands in question to be held in trust for the  bene- 
fit of testator's son during the son's natural life and a t  the son's death 
to the trustee in fee simple. Held: No duty was imposed upon the 
trustee in regard to the estate, but the trustee mas the holder of the 
bare legal title under a passive trust, and upon the death of testator's 
son, the remainder vested in the trustee in fee and the trustee was en- 
titled to immediate possession, notwithstanding his failure to qualify as  
trustee of the son under the will and failure to manage t h e  property for 
the son's benefit, the vesting of the remainder not being conditionetl 
upon the rendering of any service by the trustee. Therefore, the gnard- 
ian for the son may not claim a lien on the property for monies expended 
by him for the medical care and funeral expenses of the son. 

3. Trusts § 1%- 

In a passive trust the legal and equitable titles a re  merged in the 
beneficiary and the beneficial use is converted into legal ownership, 
but as  to an active trust, the title remains in the trustee for the pur- 
poses of the trust. 

4. Estates  9 9e- 
Where the guardian of the life tenant executes a reutal agreement 

for the land upon a share-crop basis, and the life tenant dies prior to 
the time the rent for the year accrues under the  terms of the agreement, 
the rent due thereunder becomes the property of the remainderman. 

APPEAL by defendant Paul Gilbert from Frizzelle, J., January 20 
Special Term 1958 of JONES. 

This is a civil action instituted on 29 August 1957 by the plaintiff 
for the inmediate possession of the 123-acre farm described in the 
complaint, and for the landlord's part of the proceeds arising from the 
sale of crops by the tenant occupying said farm during the 1957 crop 
year. 

The facts pertinent to this appeal are as follows: 
1. Edward 12. Stanley died testate in Jones County, North Carolina 

on 18 November 1935. His last will and testament was duly probated 
in the office of the Clerk of the Superior Court of Jones County on 19 
November 1935, and in Item 2 thereof he devised the land involved 
herein as follows: "I give and devise a11 the lands owned by me wher- 
ever it may be situated to  my friend Stephen J .  Phillips as Trustee to  
be held in trust for the benefit of my beloved son Herbert H.  Stanley, 
during the natural life of my said son and a t  his death to  my said 
friend Stephen J .  Phillips in fee simple." 

2. George R.  Hughes who was named executor in the will declined 
to  qualify and Ebb Noble was duly appointed administrator c.t.a., 
d.b.n. Stephen J. Phillips named as trustee in the will never asserted 
any control as trustee or otherwise with respect to  the devised property 
during the life of the life tenant. 

3. On 24 May 1937, W. N. Gilbert was appointed by the Clerk of 
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the Superior Court of Jones County as guardian for Herbert H. Stan- 
ley, who had been declared non compos mentis by the court, and 
W. I?. Gilbert entered upon his duties as such guardian. 

4. That upon tlie death of W. N. Gilbert on 28 January 1948, Paul 
Gilbert was substituted as guardian for Herbert H. Stanley and served 
in that capacity until the death of Herbert H .  Stanley on 28 December 
1956. Following the death of his ward, Paul Gilbert filed his final ac- 
count and was discharged. 

5. Paul Gilbert, while acting as guardian for Stanley, the incompe- 
tent, rented the lands owned by his ward to Jack Whaley for the 
crop year 1957, upon a share-crop basis, the tenant to pay one-third 
of all crops made to the guardian of Herbert H. Stanley, subject to  
the payment of one-third of the fertilizer bills by the guardian. 

6. The defendant Paul Gilbert set up a counterclaim in his answer 
alleging that while he was guardian of Herbert H. Stanley he had 
expended the sum of $2,690.85 on his ward for hospital, doctors bills, 
medicines, funeral expenses, travel expenses, etc., during his ward's 
last illness, in excess of what he had received as guardian of his ward, 
and prayed that he recover said amount from the plaintiff and that  
said judgment be declared a lien on the property superior to  any rights 
of tlie plaintiff. 

7. The defendant Paul Gilbert also set up as a bar to  plaintiff's right 
of possession the failure of the plaintiff to qualify as trustee under 
the provisions of the will. Therefore, he alleges, the plaintiff has for- 
feited his right to  the title and possession of said premises and is 
estopped thereby from prosecuting this action. 

The court below, on motion of the plaintiff, rendered judgment on 
the pleadings, and held that  the plaintiff is the owner of and entitled 
to the immediate possession of the lands in controversy, and that he 
is likewise entitled to the sum of $1,595.15, representing the funds on 
deposit in the First Citizens Bank and Trust Company, realized from 
the sale of crops produced by Jack Whaley upon the lands described 
in the complaint, which sum had been placed in said bank by agree- 
ment of the parties pending the outcome of this action. 

,Judgment was accordingly entered and the defendant Paul Gilbert 
appeals, assigning error. 

Jones, Reed & Griffin, for plaintiff, appellee. 
Larkins (e: Brock, for defendant, appellants. 

DENNY, J. The appellant poses three questions on this appeal: 
1. Was the plaintiff entitled to  judgment on the pleadings? 
2. I s  the plaintiff the owner of and entitled to  the immediate pos- 

session of the property described in the complaint? 
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3. I s  the defendant entitled to a lien on the property described in 
the complaint to the extent of $2,690.85 for moneys expended by him 
for doctor, medical, hospital and funeral expenses on behalf of and for 
Herbert H. Stanley, life tenant and only son of Edward R. Stanley? 

As we construe the record before us: there is no controversy between 
the parties with respect to the material facts involved. The rights of 
the parties, therefore, must be determined, as a matter of law, in light 
of these undisputed facts. 

A motion for judgment on the pleadings is tantamount to or in the 
nature of a demurrer ore tenus. McIntosh, North Carolina Practice & 
Procedure, 2nd Edition, section 1261, page 702; Erickson v. Starling, 
235 N.C. 643, 71 S.E. 2d 384; Raleigh v. Fisher, 232 N.C. 629, 61 S.E. 
2d 897. Such motion should be allowed where the answer admits every 
material averment of the complaint and fails to set up any defense or 
new matter sufficient to constitute a defense to plaintiff's claim. Raleigh 
v. Fisher, supra; Smith v. Smith, 225 N.C. 189, 34 S.E. 2d 148, 160 
A.L.R. 460; Mitchell v. Strickland, 207 N.C. 141,176 S.E. 468; Pridgen 
v. Pridgen, 190 N.C. 102, 129 S.E. 419. 

The appellant seriously contends the plaintiff is not the holder of 
the title to the premises described in the complaint and is, therefore, 
not entitled to possession thereof. In  support of this view the appellant 
contends that, the devise to the plaintiff was subject to the implied 
condition that he accept the trust and manage the trust property for 
the benefit of Herbert H .  Stanley; that, in failing to comply with this 
implied condition, he is not entitled to take the property as remainder- 
man under the provisions of the last will and testament of Edward R. 
Stanley, citing 57 Am. Jur., Wills, section 1523, page 1034, et seq.; 
Kirkland v. Narramore, 105 Mass. 31, 7 Am. Rep. 497. 

There is nothing on the face of the will of Edward R. Stanley indi- 
cating that the testator required or expected anything of the designtvted 
trustee, except to hold the bare legal title t o  the property for lthe bene- 
fit of his son during his son's life. Moreover, a t  his son's death the de- 
vise of the lands to Stephen J. Phillips was not conditioned upon serv- 
ices rendered or any other condi,tion, but simply to his "friend Stephen 
J. Phillips in fee simple." 

I n  Kirkland v. Narramore, supra, the will of Abigail W. Carpenter 
contained bequests to her brothers ttnd sisters. Then followed this 
clause: "I hereby appoint Franklin Narramore, of Goshen, as trustee, 
to take and keep the above legacies, the income of which he shall ap- 
propriate to their comfort so long as they live. After their decease, 
what remains I bequeath ko the above trustee." This was followed by 
other bequests: a residuary legatee was named and an executor, other 
than the trustee. The testatrix died; the executor proved the will and 
settled the estate. All the legatees survived the testatrix; but before 
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the estate was settled Narramore died, not having given bond as 
trustee, nor assumed the duties of the office, and no letters of trust had 
been issued or applied for under the will. Kirkland was appointed 
trustee and acted as such during the lives of the brothers and sisters; 
when all of them died, the administratrix of Narramore claimed the 
balance of the estate in the hands of the trustee as a legacy to Narra- 
more. The residuary legatee claimed the balance of the corpus of the 
trust. The Court held that  there was a presumption that  the legacy was 
given to Narramore in his character of trustee, and on the implied 
condition that he would accept the trust. The Court said: "Narramore 
must have done something under his appointment, in order t o  comply 
with the condition and entitle himself to the legacy ' * *. But he died 
without doing anything, not making even an attempt to become trustee. 
Consequently his administratrix is not entitled to  the legacy." 

We think the above case is distinguishable from the one before us. 
The will clearly required the trustee to  become custodian of ithe be- 
quests, to  keep them and the income therefrom to be appropriated by 
the trustee for the comfort of the brothers and sisters of lthe testatrix 
"so long as they live." Clearly this was an active trust. Finch v. Honey- 
cutt, 246 N.C. 91, 97 S.E. 2d 478; Pilkington v. West, 246 N.C. 575, 
99 S.E. 2d 798, and cited cases. 

I n  Pilkington v. West, supra, where real properhy had been con- 
veyed to a trustee, for the purpose of preserving the property described 
therein for the use and benefit of Eva Morgan Pilkington for her na- 
tural life, we held the trust to  be passive; that  i t  was execuked by the 
statute, G.S. 47-1, and that  Eva Morgan Pilkington and her husband 
could convey the property in fee simple. 

In  a passive trust the legal and equitable ltitles are merged in the 
beneficiary and the beneficial use is converted into legal ownership, 
but as t o  an active trust, the title remains in the trustee for the pur- 
poses of the trust. Akin v. Bank, 227 N.C. 453, 42 S.E. 2d 518; Deal V. 
Trust Co., 218 N.C. 483 11 S.E. 2d 464; Fisher v. Fisher, 218 N.C. 42, 
9 S.E. 2d 493; Bank v. Sternberger, 207 N.C. 811, 178 S.E. 595. 

I n  the last cited case this Court, in pointing out the distinction be- 
tween "a simple, passive or dry trust," and "a special or active trust," 
quoted with approval from Perry On Trusts and Trustees, 7th Edition, 
Volume 1, section 18, page 14, the following: "Trusts are divided into 
simple and special trusts. A simple trust is a simple conveyance of 
property to  one upon trust, for another, without further specifications 
or directions. I n  such case, the law regulates the trust, and the cestui 
que trust has the right of possession and of disposing of the property, 
and he may call upon the trustee to execute such conveyances of the 
legal estate as may be necessary. A special trust is where the special 
and particular duties are pointed out to be performed by the trustee. 



188 Ih'  THE SUPREME COURT. [248 

In  such cases he is not a mere passive agent but has aotive duties t o  
perform, as when an estate is given to a person to sell, and from the 
proceeds to  pay the debts of the settler." 

I n  our opinion, on the first question posed, the plaintiff was entitled 
to judgment on the pleadings and we so hold. 

On the second question, we are constrained t o  hold that  since the 
testator imposed no duties upon fhe trustee, the will created only a 
passive 'trust, and the failure of the trustee to  undertake t o  assume 
and exercise duties not imposed upon him by the terms of the will, does 
not affect his rights as remainderman under the provisions of the will. 
Hence. the second question under consideration must be answered in 
the affirmative. 

I t  is regrettable that, Herbert H. Stanley did not leave a sufficient 
estate to pay the bills incurred by his guardian during the ward's last 
illness; however, Herbert H.  Stanley never bad anything more than a 
life estate in the premises involved in this action, and upon his death 
the life estate was extinguished and t,he title t o  the premises passed 
to the plaintiff in fee simple, free from the obligations of the life tenant, 
except as to  the rental agreement for (the 1957 crop year. It follows, 
therefore, that since the rent for lthe crop year 1957 did not accrue 
under the t e r m  of the agreement until after the death of the life ten- 
ant, such rent became the property of the owner of the reversion, t o  
wit, the plaintiff. Tmst Co. v .  Frazelle, 226 N.C. 724, 40 S.E. 2d 367; 
In re Estate of Galloway, 229 N.C. 547, 50 S.E. 2d 563. Hence, the 
third question posed must be answered in the negative. 

I n  view of the conclusions we have reached, the judgment of lthe 
court below is 

Affirmed. 

STATE v. HERBERT DEW. 

(Filed 9 April, 1968)  

1. Disorderly Conduct § 1: Public Dninkenness § 1- 
There is no general law ir, this State making public drunkenness a 

crime. That part of G.S. 18-51 relating to public drunkenness pertains, 
under the doctrine of ejusdem generis, to public drunkenness a t  athletic 
contests and other similar places; G.S. 14-334 relates to conduct which 
is both drunken and disorderly; G.S. 14-275 relates to disturbing re- 
ligious congregations; and G.S. 14-33.5 is, in effect, seventeen different 
local statutes, each pertaining to a relatively small group of counties. 

2. Statutes 8 7- 
A statute proscribing public drunkenness, followed by seventeen sub- 
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sections, each of which prescribes a different punishment for the county 
or counties named in the subsection, is not a general law, but is, in 
effect, a series of local acts combined into one s tatute  for convenience. 
The legislative intent that the statute should be regarded a s  a local one is 
indicated by the history of the statute and the classification made by 
the Legislature itself. 

8. Constitutional Law 88 11, 19: Public Drunkenness 8 1- 
The General Assembly, i,n the exercise of its police power, may enact 

local statutes making proscribed acts, such a s  public drunkenness, crim- 
inal offenses in the localities stipulated, provided the local statutes 
apply alike to all  persons within each locality specified. The distinction 
is noted between local statutes in derogation of the general law appli- 
cable to the entire State and exemptions of particular localities from 
the general law. 

APPEAL by State of North Carolina from Bundv, J., a t  October 1957 
Term, of EDGECOMBE. 

Criminal prosecution upon warrant charging defendant with being 
in intoxicated condition in a public place in town of Tarboro-the third 
or more times within a period of twelve months, contrary to the stat- 
utes in such cases made and provided, etc., heard in Superior Court 
on appeal thereto from judgment of Recorder's Court for Edgecombe 
County. 

At January Term 1957 the jury returned verdiat of Guilty. De- 
fendant made motion to set aside the verdict, upon the ground that 
the punishment provided in G.S. 14-335, subsection 12, applied only 
to Craven, Edgecombe and Lenoir Counties, and is in contravention of 
the general law and the Constitution under the decision in S. v.  Fowler, 
193 N.C. 290, and under Article 1, section 7, of the Constitution. 

The cause being continued from term to term came on for hearing 
a t  October 1957 Term of Superior Court, upon motion above set forth 
and in arrest of judgment upon the ground stated; and the judge pre- 
siding being of opinion that General Statute 14-335 is unconstitutional 
and void in contravention of Article 1, section 7, of the Constitution 
of North Carolina, and that defendant's motion is well taken, entered 
order that the judgment be arrested and defendant discharged. 

The Solicitor for the State excepts to the foregoing judgment, and 
appeals to Supreme Court and assigns error. 

Attorney General Patton, Assistant Attorney General T. W. Bruton 
for the State 

Weeks & Muse for defendant, appellee. 

WINBORNE, C. J.: The question involved on this appeal, as stated 
by the At,torney General for the State of North Carolina, is this: "Is 
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G.S. 14-335 (12) unconstitutional and in contravention of Article 1, 
Section 7, of the North Carolina Constitution, and in contravention of 
the General Law of the State with respect to the punishment for public 
drunkenness?" A review of decided cases leads to a negative answer. 

In  this connection the ruling of the trial court appears to have been 
based upon decision in the case of S. v. Fowler, 193 N.C. 290, 136 S.E. 
709, wherein i t  was held that  a five-county statute pertaining to illegal 
possession of whiskey was void for that it was contrary to the general 
law throughout the State in that  respect. But the Attorney General 
takes the position, and we hold rightly so, that  there is no general law 
making public drunkenness a crime. It therefore follows that the rul- 
ing in S. v. Fowler, supra, is inapplicable here. 

Apparently there are four statutes in respect to public drunkenness. 
The First, G.S. 14-335- the one under which the case in hand origi- 

nated, provides, in pertinent part, as follows: "Local: Public Drunk- 
enness. If any person shall be found drunk or intoxicated on lthe pub- 
lic highway, or a t  any public place or meeting, in any county, town- 
ship, city, town, village or other place herein named, he shall be guilty 
of a misdemeanor, and upon conviction shall be punished as is provided 
in this Section * '. 

"12. I n  Carteret, Craven, Edgecombe, Johnston, Lenoir and Lincoln 
Counties, by a fine for the first offense, of not more khan fifty dollars 
($50.00), or imprisonment for not more than thirty days; for the 
second offense within a period of twelve months, by a fine of not more 
than one hundred dollars ($100.00), or imprisonment for not more 
than sixty days; and for the third offense within any twelve monthsr 
period such offense is declared a misdemeanor, punishable as a mis- 
deseanor within the discretion of the court." 

The Second, G.S. 18-51, is captioned: "Drinking or offering drinks 
on premises of stores and public roads or streets; Drunkenness, etc., 
a t  athletic contests or other public places." As to this, it is unnecessary 
to quote the text, for, as the Attorney General points out, under the  
doctrine of ejusdem generis, the latter part of the statute would apply 
to any place similar to  an athletic contest,-hence there is a difference 
between the two statutes. 

The Third, G.S. 14-334, relates to public drunkenness and disorder- 
liness-making it unlawful for "any person t o  )be drunk and dilsorder- 
ly in any public place * * . " To be guilty, the person must be both 
drunk and disorderly. See S. v. Myrick, 203 N.C. 8, 164 S.E. 328. Hence 
this statute differs from the statute violation of which defendant stands 
charged. 

The Fourth, G.S. 14-275, relates to disturbing religious congregations. 
For the reasons given there seems to be no general law in North 
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Carolina, other than G.S. 14-335, relating rto drunkenness "on the 
public highway, or a t  any public place or meeting ' ' ' ." 

But defendant contends that  G.S. 14-335 is itself a general law, and 
tha t  sub-section 12 thereunder is void as being in conflict with the 
other sections of the statute. He  bases his contention on the fact that  
78 counties are included within the statute and by weight of numbers 
it  becomes a general law. This does not follow, for there are seventeen 
different sub-sections of the statute, each of which prescribes a dif- 
ferent punishmenlt, and each includes one or more counties. Thus there 
is no uniformity among the several counties. This in effect divides the 
one statute into seventeen different statutes each pertaining to  a rela- 
tively small group. 

A brief history of G.S. 14-335 discloses the following: The first en- 
actment was in 1897, Public Laws Chapter 57, which provided that  
the punishment be a fine of not less than ten dollars or imprisonment 
not exceeding thirty days. This enactment applied only to  Buncombe, 
Transylvania, and Henderson Counties; in 1899, Public Laws Chapters 
87, 208, and 638, the counties of Graham, Madison, and Dare were 
added and the punishment was reduced to five dollars or not more than 
twenty days; also in 1899, Public Laws 608, a punishment of not more 
than fifty dollars or not more than thirty days was enacted to  apply 
60 Rutherford, Gaston, Mecklenburg, Haywood, and Cleveland Coun- 
ties; Public Laws 1901, Chapter 447, added Poplar Branch Township, 
Currituck County, and provided a fine of not less than ten nor more 
than fifty dollars, or imprisonment not to  exceed thirty days; Public 
Laws 1903, Chapter 116, added Fruitville Township to Poplar Branch 
Township; Public Laws, 1903, Chapter 758, inserted Pungo, in Pantego 
Township, Beaufort County and provided for a fine of not less than 
five dollars nor more than fifty, or imprisonment not less than fifteen 
days; Public Laws 1903, Chapters 124 and 523, added Macon and 
Stanley Counties and provided for fine not to  exceed fifty dollars or 
not more than thirty days. 

These laws were codified in the Revisal of 1905 under Section 3733: 
"Public Drunkenness. If any person shall be found drunk or intoxicated 
on the public highway, or a t  any public place, or meeting in the coun- 
ties of Dare, Graham, Buncombe, Henderson, Jackson, Wake, Warren, 
Ashe, Stanly, Madison, Gaston, Cleveland, Haywood, Macon, Catawba, 
Lincoln, Mecklenburg, or Rutherford, or in Poplar Branch and Fruit- 
ville Townships, Currituck County, or a t  Pungo in Beaufort County, 
or shall become drunk and engage in boisterous and disorderly conduct 
on any public highway in either Moore, Richmond or Scotland coun- 
ties, he shall be guilty of a misdemeanor and be fined not exceeding 
fifty dollars, or imprisoned not exceeding thirty days." 

Thereafter various amendments were added until the codification of 
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the Consolidated Statutes of 1919 wherein the statute was broken down 
into seations similar to the present, G.S. 14-335. And thereafter more 
amendments were added and have been codified in the present revised 
volume of the General Statutes, including the Supplement. From the 
time of the 1919 codification of the Consolidated Stakutes the Legisla- 
ture has called the present G.S. 14-335 a local statute. This is strong 
indication of the legislative intent that this is to be a local statute rath- 
er than general. The history of the statute indicates that  the Legis- 
lature intended to enact piecemeal local legislation and that  these were 
combined into one large statute merely for convenience since they 
were related in subject matter. 

Having resolved the question of there being no general law in con- 
flict with G.S. 14-335, the question now arises whether the Legislature 
has the right to enact local legislation on public drunkenness under 
its police powers. There is a line of cases in North Carolina squarely 
in point, all of which hold that as long as the local statutes apply alike 
to all persons within th& locality, i t  is a valid exercise of the police 
powers. 

A representative case is S. v. Moore, 104 N.C. 714, 10 S.E. 143. It is 
there stated: "The police power of the State is the authority, vested 
in the Legislature by the Constitution, to enact all such wholesome and 
reasonable laws, not in conflict with the fundamental laws-the Con- 
stitution of the State and of the United States, (together with laws made 
in pursuance of it-as they may deem conducive to public good * * 
7 Cush. 84. The question being whether the law-making branch of the 
State governmenjt has exceeded the limits of its power, as defined in that  
instrument, it is the duty of the courts to resolve every doubt in favor 
of the validity of the law, and to presume that it was passed in good 
faith to remedy * * some evil not reached or corrected by previous 
legislation * * * 

"The statute then comes within the definition of a public local law. 
Such laws, if they operate uniformly and subject all persons who come 
within the defined locality and violate their provisions to indictment 
in the same way and to the same punishment are not repugnant to ,the 
Constitution of North Carolina. S. v. Muse, 20 N.C. 463; S. v. Cham- 
bers, 93 N.C. 600. But the objection that the prohibition is restricted 
to particular counties is met by a decision of our Court that is more 
directly in point. In S. v. Joyner, 81 N.C. 534, this Court held a statute 
constitutional that made it indictable for any person, except a manu- 
facturer, to sell intoxicating liquors in the county of Northampton, and 
declared the manufacturer guilt,y of a misdemeanor if he sold less than 
a quart, because it did not discriminate in favor of or against any citi- 
zen in the State. In 8. v. Stovull, 103 N.C. 416, a provision in the act 
incorporating an agricultural society, that i t  should be unlawful for 
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any person to sell, or offer for sale, any liquors, tobacco or other re- 
freshments within one-half miie of the ground of said society during 
the week of their annual fair, except persons doing regular business 
within the prohibited territory, was held consistent with both Secs. 7 
and 31, Art. 1 of the Constitution." 

Other cases to the same effect are: S. v. Joyner, 81 N.C. 534; S. v. 
Stovall, supra; S. v. Barrznger, 110 N.C. 525, 14 S.E. 781; S. v. Barrett, 
138 N.C. 630, 50 S.E. 506. 

Therefore, under the authority of these cases the statute, G.S. 14-335 
(12), is valid because it  pertains to  all alike in the six counties men- 
tioned. But defendant contends these cases have been modified or 
abandoned in later cases, naming, among others, S. v. Fowler, supra; 
S. v .  Felton, 239 N.C. 575, 80 S.E. 2d 625; Taylor v. Racing Asso., 
241 N.C. 80, 84 S.E. 2d 390. 

However, these cases sustain the earlier cases rather than overrule 
them. For example in the Fowler case, supra, the Court specifically 
said that under the police power there can be classification so long as 
i,t is not arbitrary, but that i t  is not a question of valid classification 
when the purported exercise of the police power on a local level is in 
derogation of the general law which was designed to act throughout 
the State. In  making the distinotion between the police powers and 
the privileges and immunities clause of the State Constitution (Art. 1, 
Sec. 7 ) ,  the Court said: "The principle" (of no separate emoluments or 
privileges) "it should be understood, was not designed t o  interfere 
and does not interfere with the police power of the State, the object of 
which is to  promote the health, peace, morals, and good order of the 
people, to  increase the industries, to  develop its resources, and to add 
to its wealth and prosperity * ++ * Legislation of this character is a 
necessity; but in the exercise of the police power classification must be 
natural, not arbitrary; i t  'must always rest upon some difference which 
bears a reasonable and just relation to  the act in respect to  which the 
classification is proposed, and can never be made arbitrarily and with- 
out any such basis'. * * * *." 

.Use, in Taylor v. Racing Association, supra, an action to  abate the 
public nuisance of dog-racing which had been given legislative sanc- 
tion by a special act pertaining t o  Morehead City, one of the parties 
contended that khe Barrett, Barringer, Stovall and Joyner cases, supra, 
sustained the proposition that  the Legislature could enact such local 
legisl~ation. There Bobbitt, J. ,  speaking for the Court, disoussed these 
cases and concluded that  they were not controlling in a situation where 
there was a general law governing the subject matter of the special act, 
saying: "It is immediately apparent that  &he Joyner, 8toval1, Moore, 
Burrin yer, and Barrett cases concerned skatutes imposing prohibitions, 
restrictions and burdens in certain localities, not in conflict with any 
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general criminal st:ttute dealing with the same subject matter. They 
dlo n.at in any sense grant lthe residents or [any person, firm, association 
or corporation in such locality any exemption or privilege not enjoyed 
throughout Ithe Stake. Where so unders+ood, there is no conflict between 
these decisions and the decision in the Fowler claw * " *." 

In  conclusion lthis Court holds that,  since there is no general law in 
conflict with G.S. 11-335, reliating to  public drunkenness on a public 
highway or meetling place, the statute G.S. 14-335 (12) is not olbjection- 
able as being in violation of Article 1,. Section 7 .  of the Conditution of 
3'orth Carolina. I t  does not confer any speclial enlolumenits or privi- 
lege;~ ot l ier~i~se covered by general law. T~ICY-efore, the General Assem- 
bly may enact local legidatlion on publlc drunkenness ulnder i b  police 
power so long as there is no arbitrary or ~measona~ble classification. 

For reasons stated the judgment fro111 n-hich appeal is taken is 
Reversed. 

HELEN W. SJIITH v. JOHN B. SMITH - i s n  JIISSIE 31. SJIITH. 

(Filed 9 April, 19.58) 

1. Controversy 1s-ithout Action 8 2- 

Where the parties stipulate the  fact- nlwn which the court should 
render judgment, the stipulated facts constitnte the hole basis for de- 
cision, and the couvt is not permitted to infer other or additional facts. 

2. Tenants in Common 8 10-- 
Where one of t ~ o  tenants in common ctrurrys his interest to a third 

 part^, such third partr  becomes a tenilnt in ~OI I I I I IOI I  with the other. 

3. Partition 9 la- 
The existence of trnaucy in commou ia prereq~~ibite to partition. G S. 

46-1, G.S. 46-3. 

4. Partitions § C- 

In order for reciproc%l deeds esecntrtl 1); each tenant in connuon to 
the other t,o constitute a voluntary partition of the 1:lnda. intent to 
lxtrtitioi~ mnat appear either on the face of t l ~ e  dreds or otherwise. 

3. &?me: Husband and Wife § 1 C  
l)eeds executed by tellants in COIUIIIOL~ for the lmpclse of effecting a 

\ .~~lru~' tary pnrtitioii. convey no ti'tle, ant1 tlierefore, if a deed from one 
trnant to the o t l ~ r r  is executed pursuant to :I pian for partition, the 
wife uf .the granter reliant would take I I I ~  iuterrxt by  virtue of the deed. 
tivell tl~uugll she is .:11s1i nnmed as  grautrr and errn though the deed states 
that it  creates an estate by the entirety in rhe grnnters. 

6. I'artition # I c ( 3 ) -  
llhe esis ten~ tJ of J lifr e.;t;lte, e jeu tlio11q11 it lw in faxor of oue crf the 
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tenants in common, does nlot preclude partition of the remainder among 
the tenamts in common. G.B. 46-23. 

7. Appeal and Error § 49- 
Where the facts 'before the court are  insufficient to sustain the judg- 

ment, the cause must be remanded. 

APPEAL by plaintiff from Crissman, J., Ocitober 1957 Term, GASTON 
Superior Coufit. 

Speoial proceeding before the clerk for sale for pairtiition of a de- 
scribed traclt of lland which the petitioner #alleged she and the respon- 
dent, John B. Smitlh, held as  tenants in c~ommon, subjecit to  the life 
estate of Minnie M. Smith "in rthe four-room house and lot located on 
said property." The respondent, John B. Smith, by ansver, admitted 
$hi& Minnie M. Smith held a life estate in the described lands buit de- 
nied the petitioner owned any interest trherein. By way of funther de- 
fense, John B. Smith alleged the !tract of land involved came to him 
by inheritance from his fa~ther, and thak the pditioner's name was 
inserted in his deed by mistake. 

Aflter determitning ithalt ilsaues of fant lyere raised by the pleadings, 
the olerk tlransferred the proceeding to the civil issue docket for trial 
in term. 

The parties stipulated: 

"1. Lt is stipu1,ated and agreed hhat Benja,n~m Franklin Smith 
purchased (the liands involved in (this mather from J .  Sidney Smith, 
et all by deed dlated July 21, 1906, md reoorded in Book 83, page 
193, in the office of the Register of Deeds for Gashon County, 
North Oa~olina. 
"2. I t  is atipulahed and agreed +hat Benjamin Fiianklin Smi~th left 
as his heirs his widow, Minnie >I. Smith, and two sons, Frank 
Rhyne Smith and John B. Smlith. 
"3. It is further stipulaked and agreed thait by deed daked April 
23, 1933, Frank Rhyne Smith and wife, Clalthryn K. Smith, con- 
veyed all their interest in the Estake of Benjamin Franklin Smith 
t o  Minnie M. Smith. 
"4. It is stipula~ted and agreed that  by deed dated September 15, 
1949, John B. Smith and wife, Helen W. Smith, conveyed a por- 
tion of the lands originally owned from Benjamin Franklin Smith 
to Minnie M. Smith by deed recorded in Book 546, page 467, in 
the  aforen~entioned Regisitry. Said deed bears no revenue stamps 
and recites a consideration of '$1.00, Love and hffection, Deed of 
Gift.' 
"5.  I t  is further stipulated and agreed that by deed dated Sep- 
tember 15, 1949, Minnie >I. Smith, widow, conveyed a portion of 
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the lands originally owned by Benjamin Franklin Smihh, being 
the portion involved in this controversy, to J. B. Smith and wife, 
Helen W. Smith, by deed recorded in Book 546, Page 468, in the 
aforementioned Registry. Said deed states a consideration of 
'$1.00, Love and Affection, Deed of Gift,' and bears no revenue 
stamps. Said deed further states afher the names of J. B. Smith 
and wife, Helen W. Smith, 'creating an estate by entirety.' Said 
deed further states that the grantor, Minnie M. Smith, reserved 
a life estate in the four-room house, and the lot upon which i t  is 
situated. 
"6. It is stipulated and agreed that on the date that the petition 
in this matter was filed, the petitioner's name was Helen W. Smith, 
but that on the date the petition was served, the said Helen W. 
Smith had remarried, and that her married name is Helen W. 
Schelper." 

Petitioner testified that  she and the rtvjpondent, John B. Smith, were 
married on August 6, 1949. Her further testimony related to matters 
not pertinent to the question determinative of $his appeal. 

The parties waived a jury trial and submitted the controversy to the 
judge for determination. The court entered the following judgment: 

"The Court finds the following facts: 

"That the land involved in this controversy is land which was 
inherited by J .  B. Smith from his father, Benjamin Franklin 
Smith; that said deed from Minnie Smith to J. B. Smith and wife, 
Helen IT. Smith, which states that it creates an estate by the en- 
tirety does riot do so; thzt a portion of the land involved in said 
controversy i- subject to the life estate of Minnie M. Smith, who 
is still living, and, as to that portion of said lands, said suit was 
brought preinnturely ; 
"Now, therefore, it ic ORDERED, ADJUDGED AND DE- 
CREED, baced upon the foregoing findings of fact, that said John 
R. Snnth is the solc owner of the lands involved in this controversy, 
subject to the life estate of Minnie M. Smith, as set out in said 
deed and that thc plaintiff be taxed with the cost." 

From the judgment? the petitioner appealed. 

Alnz 1,. Chi lden  for petitioner, appel lant ,  
Ernest R. I.l'co.j.en, Julius T .  Sanders, for defendants ,  appellees. 

HIGGINS. J. The petitioner initiated this special proceeding for the 
purpose of having a described parcel of land sold for partition be- 
tween her and the regpondent, John B. Smith, alleged to be tenants 
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in common, "subject to the life estate in the four-room house and lot 
. . . which life estate belongs to Minnie M. Smith." 

The respondents, by answer, denied the tenancy in common and 
alleged the petitioner had no interest in the land which descended to 
the respondent, John B. Smith, by inheritance from his father. The 
respondents alleged that the name of Helen W. Smith was inserted 
in the deed from Minnie M. Smith by mistake. The respondents ad- 
mitted, however, that Minnie M. Smith has a life estate in the land. 
In the further answer and defense, the respondents pleaded other mat- 
ters not material to a decision of the case. 

The parties stipulated: "By deed dated September 15, 1949, Minnie 
M. Smith, widow, conveyed a portion of the lands originally owned 
by Benjamin Franklin Smith, being the portion involved in this con- 
troversy, to J. B. Smith and wife, Helen W. Smith. . . . " It is further 
stipulahed: "Said deed states a consideration of '$1.00, Love and Affec- 
tion, Deed of Gift.' . . . Said deed further states after the names of 
J. B. Smith and wife, Helen W. Smith, 'creating an estate by entirety.' " 

The deeds referred to in the stipulations are not in the record and 
there is nothing to indicate they were introduced in evidence. The only 
evidence actually introduced was the testimony of the petitioner that 
she and the respondent, J .  B. Smith, were married on August 6, 1949, 
and thnt she thereafter turned over to her husband cer,tain sums of 
money which were used in drilling a well and making repairs on the 
house. "John B. Smith did not ever tell me my name had got on that  
deed by mlstake. I t  was my understanding that was the way fhe deed 
was supposed to be made, otherwise I wouldn't have married him, 
and that is the reason I put my money in the property." 

I t  may be noted the rights of the petitioner to an accounting for 
iinprovements put upon land under the belief she held title is not an 
issue raised by the pleadings in this case. The petitioner's evidence does 
not bear on the issue whether the petitioner and John B. Smith are 
tenants in common. I t  may be noted also that if the petitioner's conten- 
tion is correct thnt dhe deed created an estate by entirety, a divorce 
would be necessary to convert such estate into a tenancy in common. 
There is no evidence and no stipulation of a divorce. The stipulation 
does not go beyond the fact that she remarried. Therefore, the court's 
judgment, which is excepted to, must stand or fall on the stipulations. 

The stipulations constitute an agreed statement of facts in the cause. 
Decision must be based on the facts agreed. The court is not permitted 
to infer other, or additional facts. Sparrow v .  Casualty Co., 243 N.C. 
60, 89 S.E. 2d 800; Auto Co. v. Ins. Co., 239 N.C. 416,80 S.E. 2d 35. 

The court decided (1) the land involved was inherited by John B. 
Smith from his father; (2) the deed from Minnie M. Smith to J. B. 
Smith and wife. Helen W. Smith, which states i t  creates an estate by 
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entirety dloes not do so; and (3)  the proceeding is prematurely in&- 
tuted as to that part of the land in which Minnie 11. Smith holds a 
life estrate. 

The stipulsuti~om are sufficient to show hhat in 1906 Benj~amin F rmk-  
lin Smith acquired a tiiaot of land and a t  his death he lefit a widow, 
Minnie M. Smihh, and two sons, Frank Rhyne Smit~h land the respon- 
dent, John B. Smith, as his heirs at  law. Fpank Rhyne Smilth conveyed 
all his interest rto his mother, Minnie 14. Smi~th. The result was she 
and John B. Smith held the Benjanin Frankliin Smith lands as tenants 
in common, lsubjw~t Ito her dower interest. On September 15, 1949, John 
B. Smith ,and wife, Helen, by deed, conveyed a portion of the lands to 
Minnie M. Smith. The deed recliltes a consideration of "$1.00, Love land 
hffeotion, Deed of Gift." The stipulation c~ontains no deslcription of 
trhe land, but refars to the regis6ry where the deed ia recorded. On &he 
same day and folr .the same stated considera~tion, Minnie M. Smith 
conveyed to John B. Smith and wife, Helen TV. Smith, the lands in 
controversy. "Said deed funther states after the names of John B. 
Smith and wife, Helen W. Smith 'creating an estate by entirety.' " It 
must be noted the stipulakion says Minnie 31. Smith conveyed the 
land in controversy ko John B. Smith land wife, Helen W. Smihh. The 
~0111% held Jahm B. Smith inhenited it from his faither. Tlhe nourt held, 
also, thak Miinnie's deed did not convey an estate by mhirehy ito Helen. 
Whait esltate, if any, i t  did convey is not decided. The crucial question 
is, did it oreate a tenancy in conm~on? Such a [tenancy is the foundation 
upon which partition is based. G.S. 46-1 and 46-3; Loclcleair v. Martin, 
345 lT.C. 378, 96 S.E. 2d 24; M u r p h y  1).  Smzth, 235 N.C. 455, 70 S.E. 
26 697; Gregorz~ zl. Pinnix, 158 S.C. 147, 73 S.E. 814. 

We apprehend hhe difficulty in the case arose by reason of the at- 
tempt on (the part of the count to  treat Ithe deeds of September 15, 1949, 
as a voluntary partiltion of the property held by Minnie M. Smith and 
John B. Smith as tenants in common. What, if anytiling, the deeds 
dion- beyond cthe stipulated facts is unknown Seirt~her the tnial court 
nor this is permitted to guess. The facts srtipulalted are insufficiemt to 
show the deeds were intended by the parties to be a voluntrary partition 
of their lands. It seemfs thlat in order  to show the deeds were executed 
pursuant to a scheme or plan to divide lmds held by henlancy in com- 
mon, there must be evidence to that effcwt on the face of tlhe deeds, or 
the intent must otherwise appear. Morton zl. Lzinzber Co., 154 N.C. 
278, 70 S.E. 467. 

If i t  should be determined the deeds are partition deeds, the pdi -  
tioner would derive no title. '*Accordingly, a deed made by one ten- 
ant in common to a cotenanlt and the latter's spouse in piantitioning 
inherited lland or land held as  a tenanry in coininon. does not create 
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an estate by the entirety or enllarge the marital righk of tlhe spouse 
as previously fixed by law." Elledge v. Welch, 238 N.C. 61, 76 S.E. 2d 
340; Sutton v. Sutton, 236 N.C. 495, 73 S.E. 2d 157. Cionsequently, i f  

the deed to Jahn B. Smitih and Helen W. Smith w~as a p&ition deed, 
it makes no difference whether the name of Helen W. Smith wais in- 
serted by design or by mistake. In neither event dlid she \acquire any 
title. 

The trial clourt erroneously held khe partlition proceeding mas pre- 
m~arturely broughh by reason of bhe autrshanding life estate of Minnie 
RI .  Smith in a part af rthe lland. G.S. 46-23 provides: "The exidence of 
a life estate in any l~and slhlall not be a bar to a isale far partition of 
the remlaindrer or reversion thereof, . . ." Bunting v. Cobb, 234 N.C. 
132, 66 S.E. 2d 661 ; Moore v. Baker, 222 S . C .  736, 24 S.E. 2d 749; 
Baggett v. Jackson, 160 N.C. 26, 76 S.E. 86. 

The petibioner's exception to judgmenlt is well tiaken. The f ads  
before {the court were insufficient to sustain the judgment. for the rea- 
sons herein painted out. The cause is renllanded to ithe Superior Court 
of Gaston County for further hearing. 

Remmded. 

VIOLA KEIILAMS, EMPLOYEE v. CrlrROLIW,4 JLETAL PRODUCTS, ISC., 
EMPLOYER; AKD YEW YORK MUTUAL CASUALTY INSURASCE COM- 
PANY, CARRIER. 

(Filed 9 April, 19.S)  

1. Master and Servant $j SSb(1)- 
I n  figuring the maximum award under the Compensation Act, the 

award must be calculated in the ascending scale until the maximum 
is  reached, and then the miaximum controls rather bhan the calcula- 
tion; in  figuring the minimum award the rule for calculating 6he award 
is observed in the descending scale until the minimum is reached, and 
there the award stops and the minimum controls rather than the calcu- 
lation. 

2. Sam- 
Under the provisions of G.S. 9 7 4 1 ( u ) ,  a~wards for partial disability 

are  subject to the minimum fised in G.S. 97-29 in like manner a s  awardc. 
for total disability, and therefore the weekly payments of an award 
for partial diqabi l i t~ should not be lew than the $8 minimun fised by 
the statute. 

3. Same- 
Prior to bhe amendment of G.S. 97-31(t) by Ch. 1396, Session L a n s  of 

1957, a n  award for partial disability must be based on a percentage of 
the weekly wage for the entire period of 200 weeks rather than a per- 
centage of the number of weekly payment.. 



200 I N  T H E  SUPREME COURT. [248 

4. Master and Servant 8 87- 
The Workmen's Compensation Act must be liberally comtrued to the 

end that  its benefits shall not be denied upon technical, narrow and re- 
stricted interpretation. 

APPEAL by plaintiff employee from Craven, 8. J., October 7, 1957, 
Special Civil Term, MECKLENBURG SUPERIOR COURT. 

This proceeding originated before the North Carolina Industrial 
Commission upon a claim for compensation for injury resulting from 
an industrial accident on September 2, 1953. All jurisdictional facts 
were stipulated. Defendants admitted liability and paid compensation 
during temporary total disability. The controversy before the Indus- 
trial Commission involved (1) the date of maximum recovery, and 
(2) the amount of compensation for permanent partial disability. The 
hearing commissioner found the plaintiff, employee, attained maximum 
recovery on March 8, 1955, and that as a result of the accident she 
suffered a ten per cent permanent partial disability to her right leg. 
The commissioner, based on her weekly wages and per centum of dis- 
ability, made an award to  her of $2.76 per week for 200 weeks, be- 
ginning February 14, 1955. Upon her appeal and application for re- 
view before the full commission upon specific errors assigned, the full 
commission adopted the findings of fact, conclusions of law, and award 
made by the hearing commissioner. Upon her appeal, the superior court 
overruled all her exceptions and affirmed the award. The plaintiff ex- 
cepted and appealed. 

Robert L. Scott, for plaintiff, appellant. 
Carpenter & Webb, 
By: L. B. Carpenter, for defendants, appellees. 

HIGGINS, J. The hearing commissioner determined the plaintiff's 
average weekly wages before the accident amounted to $46.00. Under 
the provisions of G.S. 97-31(p) she would have been entitled to 60 
per cent of her average weekly wages, or $27.60, if the loss of the 
use of her leg had been total. But inasmuch as she lost only 10 per 
cent of the use of her leg she was entitled to weekly payments of only 
ten per cent of the $27.60, or $2.76. The award required the payment 
of that amount for a period of 200 weeks. On appeal, the commission 
and the superior court affirmed the award. 

The real controversy in this case turns on the interpretation of the 
language in G.8. 97-31 ( t )  as the subsection was written a t  the date 
of the injury: "The compensation for partial loss . . . shall be such 
proportion of the payments above provided for total loss as such par- 
tial loss bears to total loss." The plaintiff contends the commission 



N. C.] SPRING TERM, 1958. 201 

made the correct determination as to the weekly wages, ($46.00) and 
of the 60 per cent thereof ($27.60), and the per cent disability (10%) ; 
and the number of weeks the disability is deemed to  continue (200). 
However, she contends the commission fell into error by awarding her 
only $2.76 per week instead of $8.00 as required by G.S. 97-31(u): 
"Weekly compensation payments referred t o  in this section shall aU 
be subject to the same lin~itations as  to maximum and minimum as set 
out in G.S. 97-29." (emphasis added) Section 97-29 fixed the minimum 
weekly payment at $8.00. Her contention is, the proper award should 
have required the payment of $8.00 per week for 200 weeks. 

The defendants are satisfied with the award and they do not object 
to the method used by the commission in fixing it  a t  $2.76 per week 
for 200 weeks. They do object to  the application of the $8.00 weekly 
:minimum rule. They contend the minimum as provided in Sec. 97-29 
applies only to  total disability. The contention is quite correct, but 
G. S. 97-31 provides for partial disability and subsection (u)  provides 
the weekly compensation payments thereunder shall all be subject 
to the minimum fixed in Sec. 97-29; and we must look to that  section 
for the minimum, and for nothing more. The defendants further con- 
tend the application of the $8.00 weekly minimum was never intended 
in a case like this for the reason that the plaintiff would receive the 
same award per week for her 10 per cent disability as she would re- 
ceive had her disability been 29 per cent. The contention is quite cor- 
rect. On the other hand. if her weekly wages had been $150.00 and 
her disability 33-1/3 per cent, she would receive just the same-the 
maximum $30.00-as if her disability were fixed a t  any point above 
33-1/3 per cent. 

The inevitable effect of any minimum is to permit the same award 
for ninor injury as for a greater one up to  the point where the award 
is equal to  the fixed minimum. Under the maximum and minimum pro- 
visions the rule for calculating the award is observed in the ascending 
scale until the maximum is reached-and there the award stops and the 
maximum controls rather than the calculation. I n  precisely the same 
way the rule for calculating the award is observed in the descending 
scale until the minimum is reached-and there i t  stops and the 
minimum controls rather than the calculation. The effect of a max- 
imum and minimum provision is t o  fix a ceiling above which, and a floor 
below which, an award may not go. The maximum and minimum provi- 
sions do not enter into the mathematical steps in making the calcula- 
tion. However, when the calculation is made, the maximum and mini- 
mum provisions come into play to control the award only t o  the ex- 
tent that it must not exceed $30.00 (as of 1953) or i t  must not fall be- 
low $8.00. 

A stronger argument for sustaining the amount of the award can 
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34e mlade ourt by giving G.S. 97-31 (it) (m of 1953) a different interpre- 
tahim. Thah is, by baking 10 per cent, of bhe number of weekly pay- 
ments rather tihlm 10 per c& of ithe amiount of one moh paymenit. In 
other words, as contended, the award ,should be $27.60 per week for 
20 weeks rather than $2.76 per week for 200 weeks as usctually fixed 
by the commission. The tots1 would be the same. 

In thlis owe the difference in the m&hod of determining the amount 
of the award, whehher $2.76 per meek for 200 weeks or $27.60 per 
week for 20 weeks, becomes impontant t o  lthe parties only by reason 
of the applicability lof t$he $8.00 minimum weekly payment provision 
of G.S. 97-31 and G.S. 97-29 construed together. 

The method of calculating tJhe award by lapplying &he per cenh of 
disabilihy 60 the weekly wages rdher  th~an to  ,the number of weekly 
payments during which the disabiilirty is presumed to oontinue has 
been specifioally approved by this Oourt in hhe case of W a t t s  v. Brewer, 
243 N.C. 422, 90 S.E. 2d 764. While ;the weekly award of $4.92 in rLh& 
oase was not disturbed, the question of the applicability of the $8.00 
weekly minimum wm not raised and not digcussed. No ciase h~as been 
called to our athention vhere the appliclabilirty of the $8.00 minimum 
rule under G.S. 79-31 hlas been presented. 

In  the oam of Andreu-s v. Princeville, 245 N.C. 669, 97 S.E. 2d 110, 
this Chuat, in a per curium opinion, wirthourt discussing the fiachs, ap- 
ipmved #an award in a death oase of $8.00 ,per week when the monhhly 
wages of the specilal police officer amounted (to $5.00, or a lithle more 
than $1.25 per week. 

The reasoning thak ithe minimum weekly award in this case should 
control is fuhher supported by  the decision of Clark v. Portland Gen- 
eral Electric Co.. a decision of the Ninith Circuit Count of Appeals, 
reported in 111 Ped. 2d 703. There tihe count was considering an award 
under the Longshoremen's and Harbor Workers' Gompensahion Act 
(Gh. 18, 33 USC-4) which provided bhah compensat>ion for disabiliity 
should not exceed $25 00 per week nor be lfis than $8.00 per week. 
The oourt upheld the contenition of the appelllanit employee thak an 
ampa.rd ;to him for a pantial, permanenit diaabiliky could not be less 
than $8.00 per week for the reason that disa~bility means itoctal, par- 
tial, permanent, or itemporasy, and was not limited to rtotal disabiliity 
a$  contended for by the employer. 

The North Carolina Workmen's Compensaition A& seems tio have 
hem taken in the mlain from tlhe Longsho~~emen's A d .  Morris v. Chev- 
rolet Co., 217 N.C. 428, 8 S.E. 2d 484. 

The plainhiff's injury occurred on September 2, 1953. This Court 
has said the per cent of the disalbility must be applied rto the weekly 
payments and not to the number of payments. which mulst remain 
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constant. However, since the plaihiff's injury, the Legislature, by Ch. 
1396, Smion Laws of 1957, amending G.S. 97-31(,t), has miade the 
per cent  of disability applicable to "periods of payment." However, 
as the Act was wri~tten as of the date of tihe plaiinhiff's injury, we 
trhink the wo~ding permitked, if niat required, tihe aonstru&ion given 
i t  in W a t t s  v. Brewer supra. The oounts must give lthe Workmen's 
Compensaition Aot liberal mmtruction "to tlhe end that, rthe benefirts 
thereof shall nat be denied upon technioal, narrow, and restricted in- 
terpretation." Hardv v. Small, 246 N.C. 581, 99 S.E. 2d 862; Johnson 
v. Hosierw Co., 199 N.C. 38, 153 S.E. ,591. 

If we adhere to fhe decision in W a t t s  v. Brewer, supra, we must 
conclude the commission was correct in requiring ithe playmenb .to 
be made for 200 weeks. It seems inevitable then rtrhait the $8.00 mini- 
mum be ~ q p l i e d  Oo the weekly paymenhs. The indu~trilal worker who 
earns high wages and whose injury is serious is limited by the mfaxi- 
mum provided in G.S. 97-29, notwithstanding the fiarot 6hat the award, 
according tio the formul~a, would be muoh higher. As a means of evening 
the burdens resulting from industrial acoidenb the worker of low in- 
oome Is given Qhe benefit of the minimum. A6ter all, one of the purposes 
of the Workmen's Compensatilon Act is t o  relieve against hardship 
rather than to afford full compensartim for injury. The fixing of maxi- 
mum and minimum awards in industry ie a mmpmmise. In  this mse 
the plaintiff benefits by the minimum. Her assignnenrt of error Nlo. 3 
that her ~veekly award should have been $8.00 instead of $2.76 is 
sustained. For ,the reasons herein stated, the judgment below is set 
atside. The Superior Court of Mecklenburg Counrty will remand $he 
calse to the North O a r a h a  Indu~t~rial  Commiissian fior an amendment 
bo itis award striking out $2.76 and substituting $8.00 bherefor. 

Reversed and remanded. 

W. A. KANU<PP am WIPE, NELLIE KANUPP v. T. L. LAND AND WIFE. 
MAUDE LAND, J. P. BRADSHAW (SINGLE), MRS. ANNIE LORAIN 
BEAOH AXD HUSBAND, W. ROY BEACH, FRED GIBSON AND WIFE; 
JOHNSIE GIBSON, JOE MINTON A K D  WIFE, FL0Ft.A MINTON, LEE 
G. TOMLINSON AXD WIFE, MILS. L E E  G. TOMLINBON, A. L. PEA31SON 
A N D  WIFE, MXS. A. L. PEARSON, ARTHUR KINCIAID AND WIFE, RUTH 
KINCAID, ROBERT L. CLONTZ ASD WIFE, MRS. ROBERT L. CLONTZ. 

(Filed 9 -4pri1, 1955) 

1. Highways 8 15- 
1G.S. 136-69 merely gives bo the a w w r  of p r~pen ty  who is without rea- 

sonable access to a public road the nighit to  establish a cartway across 
the lands of others npon payment of compensation, but  imposes no d u b  
upon him to esercisc that right. and therefore the owner of land adjacent 
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KANUPP V.  LAND. 

the public highway cannot maintain a proceeding to establish a cartway 
across his own lands arid thus force owners of lands away from the 
highway to acquire such right. 

a. Same-- 
The right to establish a cartway to a public road under the provisions 

of G.S. 136-69 obtains only a t  the instance of owners of property with- 
out reasonable access to a public road, and if reasonable access exists, 
there is  no right to establish a cartway under the statute. 

3. Same: Judgments @ 32- 
A judicial determination that  a road to a public highway abutting 

the lands of all  the parties should be kept open is binding on the parties 
and precludes subsequent proceedings among the same parties or their 
privies to establish a cartway under G.S. 136-69, since i t  establishes that  
a way of ingress and Egress subsists. 

APPEAL by plaintiffs from Froneberyer, J., January 1958 Term of 
CALDWELL. 

This proceeding was begun by filing a petition with the clerk of 
the Superior Court. It alleges in brief: Defendants Land in 1946 
purchased a tract of thirty acres from defendant Bradshaw; subse- 
quent to  their purchase t!ley constructed a road across the remaining 
property of Bradshaw, conntxting Lands' property with the State 
Highway known as the Connelly Springs Highway; this road crosses 
the property of plaintiff, also purchased from Bradshaw; Annie Beach 
is the devisee of R. B. Bush; the properties of plaintiffs and defendants 
abut on the road constructed by defendants Land; the road terminates 
a t  Lands' property; when plaintiffs and defendants purchased, it was 
contemplated and understood that a legal roadway would be estab- 
lished along the dividing line between J. P. Bradshaw and R. B. Blush; 
no such road has been established; there is no public road or way of 
right furnishing a means of ingress from and egress to the highway 
available to the parties, which fact makes necessary the establishment 
of a cartway as provided by G.S. 136-68 and 136-69; defendants Land 
have constantly "encroached" on the properties of plaintiffs and now 
claim an area forty feet in width across plaintiffs' property. 

The prayer is that a jury of view go on the lands of plaintiffs and 
defendants and lay off and establish a cartway along the line dividing 
the properties known as the J. P. Bradshaw and R. B. Bush lands. 

Defendants Clontz, Bradshaw, and Land filed answers. These an- 
swers denied the right of plaintiffs to call on the court to establish a 
cartway for the benefit of answering defendants. I n  support of their 
denial they allege: Defendant Bradshaw and R. B. Bush were adjoin- 
ing landowners, who, desirous of selling their properties in smaller 
parcels, constructed a road twenty feet wide, half on the Bradshaw 
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land and half on the Bush property; this road extended from the Con- 
nelly Springs Highway to the thirty-acre tract thereafter purchased 
by defendants Land from defendant Bradshaw; subsequent to  Land's 
purchase and the dedication and construction of the road in contro- 
versy, plaintiffs purchased from defendant Bradshaw. 

The defendants Bradshaw and Land, as an additional defense, plead 
an estoppel by judgment rendered in the Superior Court of Caldwell 
County in an action entitled Mr. a n d  Mrs. T .  L. L a n d  v. W. A. K a n u p p  
a n d  Mrs. W .  A. K a n u p p ,  wherein the dedication and right to  use the 
road were put in issue. 

No pleadings were filed by the other defendants. 
When the cause was heard by the clerk, the judgment roll in the 

action of L a n d  v. K a n u p p ,  pleaded as an estoppel, was offered in evi- 
dence. The pleadings in that astion put a t  issue the right of the plain- 
tiffs therein to  use a road twenty feet in width extending from the 
Connelly Springs Highway to the thirty-acre tract which the plain- 
tiffs therein (defendants Land) had purchased from J. P. Bradshaw. 
The judgment rendered in that  action provided: "That the defendants 
shall keep open and leave open the present road as is now located from 
plaintiffs' residence to the Connelly Springs Highway henceforward 
and not interfere with traffic thereon. . . . I t  is FURTHER ORDERED 
that  plaintiffs shall not trespass upon property of the defendants here- 
in." This judgment was consented to  by the parties to  the action and 
by their respective counsel. 

The clerk concluded that plaintiffs were estopped by the prior judg- 
ment and dismissed the action. Plaintiffs then appealed t o  the Superior 
Court in term. Judge Froneberger, upon the call of the case for trial, 
"after reading pleadings and hearing statement from counsel," 
concluded that the judgment of the clerk should be affirmed. He there- 
upon affirmed the judgment rendered by the clerk and dismissed the 
action. Plaintiffs appealed. 

W .  H .  S t r i ck land  for plaintzff appe l lan t .  
T o w n s e n d  & T o d d  f o r  d e f e n d a n t  appellees.  

RODMAN, J .  A property owner who has no reasonable access t o  his 
property and for that  reason 17 denied the beneficial use thereof may 
file his petition with the clerk of the Superior Court and, upon a show- 
ing of necessity and payment of the damages sustained, have an ease- 
ment imposed on the land of his neighbor to  provide the isolated prop- 
erty owner reasonable access to  a public road. G.S. 136-69. 

The statute merely accords a right to  the property owner who is 
without reasonable access to the public road. It imposes no duty on 
him to exercise that  right. Compensation for the servitude imposed by 
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establishing a cartn-ay is a c~ondi~tion precedent LO acquisition. Gavis 
v. Burd, 229 N.C. 343, 49 S.E. 2d 625. 

Kanupps, plaintiffs, are not here seeking a cartway across the prop- 
erties of Lands and the other defendants. They seek to reverse the 
datutory process: they seek the aid af the cowt ,to compel bands m d  
the other defendants bo acquire a cartvay across plaintiffs' property. 
The st,atute does not accord plaintiffs this right; nor can defendants be 
compelled to accapt a cahway in ~ b s t i t u t i o n  for an easeinen6 present- 
ly owned by them. Andrews v. Lovejoy, 247 N.C. 554. 

Also essential rto the establishmnenrt of a cantway is absence of reason- 
able access to the public road. If reasonable access exisrtis, plaintiffs 
me not entitled $0 have a cartway established. G.S. 136-69; Garris v. 
Byrd, supra; Waldrop v. Ferguson, 213 N.C. 198, 195 S.E. 615; 
Collins v Patterson, 119 N.C. 602; Plimmons v. Frisby, 60 N.C. 200; 
Burgwyn v. Lockhart, 60 N.C. 264. 

Prior to the inuti~tution of this proceeding, it had been judicially 
ddmmined rthak ~hhe road f~orn  the property of defendlank Lm it0 the 
Chnnelly Springs Highway &all be kept open, and bhe traffic thereon 
shall noct be interfered with. Plaintiffs here allege bh~a~t ithe propmties 
of all defendarh abut cm that road. No defendlant suggesk that  it 
does not provide remonable axcess ,to a public mad. To &he clontrapy, 
answering defendants insist trhat the voad so required to  be kept open 
does provide  them with reasonable access tio a (public road. Present 
plaintiffs Kanupp and present defendhntis Land were before the Su- 
perior Court of Caldwell Gunky with their positions reversed when 
the court was oalled upon to ddermine 6he rightt to use &he mad pro- 
viding access to the highway. The ooullt, having juridicition of the 
parties and of the quegtion pesenited, answered $he question and ad- 
Judged in effect that Lands and others had the right to use the road 
which provided them aocess to the public highway. The judgmenit tihen 
rendei-ed is conclusive land binds tlhe panties. Gaither v. Skinner, 241 
K.C. 532. 85 S.E. 2d 909; Cannon v .  Cannon, 223 N.C. 664, 28 S.E. 
2d 240; Current v. Webb, 220 N.C. 425. 17 S.E. 2d 614; Clinard v. 
ICernersvilLe, 217 N.C. 686, 9 S.E. 2d 381; Leary v. Land Bank, 215 
K C .  501, 2 S.E. 2d 570. 

Since it had been determined that one of bhe essential elemn& req- 
uisiite t,o the estaibllshmenrt of a cartway did noct exist, tJhe o m h  cor- 
rectly adjudged (tihat plaintiffs were not enrti6led ho mlaintain the adion 
for a cartway. 

Plaintiffs do not pratend ho seek hhe aid of the court in llocaking bhe 
boundaries of the road declared to exist lby the judgment entwed in 
the action of Land v. Kanupp. The provisionis of c .  3% of tihe General 
Stntutcs mould be availsble bo determine the llocation of the road) de- 
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scribed in hhah judgment; but plaintiffs cannot ask for hhe lcwation 
of mmething whi~c~h tlhey deny exilsrtis. Nesbitt v. Fairview Farms, 239 
N.C. 481, 80 S.E. 2d 472; Wood v. Hughes. 195 X.C. 185, 141 S.E. 
569; Parker v. Taylor, 133 N.C. 103. Plaintiffs do not seek damages 
for a trespass by defendiants Land. 

A f f i m d .  

T H E  WALTEIR TURNER COFFEE COMPANY, ISCORPORATED, V. MAS- 
WEEL H. THOMPSON AXD JAMES G. LIPE, T/D/A THOMPSON-LIPE 
COMPANY. 

(Filed 9 April, 1958.) 

1. Appeal and Error § 50- 
I n  injunction proceedlings the Supreme Court is not bound by the 

findings of fact  of the trial court, but nevertheless the presumption 
is in favor of such findings, and appelllant must rlsqign and show error. 

2. Injunctions 8- 
The court has the sound discretion to diswlve a temporary re- 

straining order when plaintiff's whole equity is denied in the answer, 
certainly when it  does nat affirmatively appear that plaintiff is threat- 
ened with irreparable injury or that he does not have an adequate 
remedy at law. 

APPEAL by plaintiff from Set t les ,  J., November 1957 Term, CALD- 
WELL Superior Court. 

Civil adion (1) for recovery of a penalty for alleged unlawful use 
of trade-marks; (2) for mandatory order requiring defend& 6o mr- 
render "all trade-marks and designls, duplicaks, or irniitaitiom" be- 
longing to hhe pllaintiff; (3) for temporary restraining order against 
the use of any product bearing "the Bademasks and dwigns" of the 
plainitiff. Upon the verified complaimrt, treated as an affidlavit, the 
m u h  issued a temporary reskraining order. 

By verified answer, hhe defendants s& up t$he defenee that under a 
contract they had w i ~ h  Walter D. Turner $hey obtiained .trhe legal right 
Ito the use of the trade-marks, designs, a h ,  and lthalt Walter D. Turner 
had organized the plaintiff cqorar t im and iatltemp~ted .to amign to it 
right4 talready assigned to t~he defendants; and hhat the ruttemplted as- 
signment was for the purpose of defeating &he defendanh of .their 
righitis under rbhe conrtrach; that the inoorporators are lt~he members of 
Walter D. Turner's family; that he is bhe owner and organizer, and 
the corporation is his alter ego. 

By reply, tihe plaintiff alleged i t  was not a party to the cononrtract 
and tlhat the same was void for uncentainty, and for other realsons. 



208 I N  T H E  SUPREME COURT. [248 

After hearing, the court dissolved the restraining order without find- 
ing, or a request for finding, facts. The plaintiff excepted and appealed. 

W. H .  Strickland, Alfred R. Crisp, for plaintiff, appellant. 
Williams Br Whisnunt ,  for dejendants, appellees. 

HIGGINS, J. The contract set up by +,he defendants is discussed in 
the case of Thompson v. Turner, 245 N.C. 478, 96 S.E. 2d 263. We re- 
frain from further discussion of the merits in order that  neither party 
may be prejudiced a t  the final hearing. This Court is not bound by 
the findings of fact made at the trial below; it  ". . . nevertheless in- 
dulges the presumption that  the findings of the hearing judge are cor- 
rect, and requires the appellant to assign and show error . . ." Huskins 
v. Hospital, 238 N.C. 357, 78 S.E. 2d 116. 

We have a right to  assume the trial court dissolved the order in 
the exercise of a sound discretion. ". . . 'whether the court will dissolve 
an injunction on hearing the answer only, or will order the bill t o  
stand over for proofs, much must depend upon the sound discretion 
of the judge who is t o  decide the question.' . . . 'But i t  is also a well 
settled rule that when by the answer the plaintiff's whole equity is 
denied, and the statement in the answer is credible and exhibits no 
attempt to  evade the material charges in the complaint, . . . an in- 
junction . . . will be dissolved.' " Lance u. Cogdill, 238 N.C. 500, 78 
S.E. 2d 319. (authorities cited) 

In  this case it is ex~reinely doubtful whether the complaint can be 
so construed as to allege either the plaintiff is threatened with irrepar- 
able injury, or that it does not have an adequate remedy a t  law. Arey 
v. Lemons, 232 N.C. 531, 61 S.E. 2d 596; Oil Co. u. Mecklenburg 
County, 212 N.C. 642, 194 S.E. 114. 

The order of the Superior Court from which this appeal is taken is 
Affirmed. 

MAXWELL H. THOMPSON AXD JAMES G. LIPE T/D/A THOMPSON-LIPE 
COMPANY r. D. WALTER TURNER.  

(Filed 9 April, 1958)  

Contempt of Court + 
Evidence in this case l d d  to support the trial court's finding that  d e  

fendant had wrongfully and knowingly disobeyed a perpetual injunction 
theretofore issued in the cause against defendant, and judgment sentenc- 
ing defendant to jail for  thirty days for contempt is affirmed. 
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T ~ o w p s o x  v. TURNEB. 

APPEAL by defendant from Ff.oneberger, J., a t  January Term 1958, of 
CALDWELL. 

Contempt proceeding in civil action wherein the court had previous- 
ly entered a permanent order of injunction against the defendant. 

The court in attaching the defendant for contempt entered judg- 
ment in pertinent part as follgws: 

". . . upon the return of an order directing the defendant t o  show 
cause why he should not be attached for contempt, the plaintiffs and 
the defendant being present in person and by attorney; and being 
heard upon affidavits filed by both plaintiffs and the defendant, and 
upon argument of counsel; and upon such hearing the Court finding 
as a fact the following: 

"The defendant was Lperpetually enjoined and restrained from sell- 
ing coffee, tea and other specialties and from aiding or assisting others 
to  do so, and from violating the good will clause of his said contract 
in any other respects within the counties of Alexander, Ashe, Avery, 
Burke, Caldwell, McDowell, Mitchell, Watauga, Wilkes and Yancey,' 
said judgment having been signed by his Honor H. Hoyle Sink, Judge 
presiding at the April-May 1956 Term of the Caldwell County Su- 
perior Court. Upon appeal by the defendant to  the Supreme Court of 
North Carolina, no error was found in the judgment of the Court be- 
low, the case being reported in 245 N.C. 478. 

"The defendant willfully and knowingly disobeyed said perpetual 
injunction when he aided and assisted in the organization of a corpora- 
tion known as T H E  WALTER TURNER COFFEE COMPANY, 
INC., said corporation having been chartered July 29, 1957, and now 
being engaged in selling coffee within the territory set out above in 
competition with the plaintiffs. 

"The defendant, on or about September 16, 1957, willfully and 
knowingly disobeyed the perpetual injunction when he solicited orders 
for Million Dollar Coffee from Mrs. Carl Aldridge, Mrs. B. J. Hovis 
and Corbett Johnson, merchants doing business in Avery County, 
North Carolina, one of the counties in which the defendant was re- 
strained from selling coffee, tea and other specialties. 

"The defendant, on or about the 10th day of October, 1957, will- 
fully and knowingly disobeyed said perpetual injunction when he per- 
sonally sold and delivered one dozen bags of Million Dollar Coffee t o  
Mrs. R. A. Harrison, a merchant doing business in Ashe County, North 
Carolina, one of the counties in which the defendant was restrained 
from selling coffee, tea and other specialties. 

"The defendant, on or about the 11th day of October, 1957, willfully 
and knowingly disobeyed the perpetual injunction when he sold and 
delivered four dozen bags of Million Dollar Coffee to  Mr. K. H. Good- 
man, a merchant doing business in Ashe County, North Carolina, one 
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of the oounties in which the defendant was restiiained from selling 
coffee, tea land &her specialties. 

"The defendant has will~fully and knowingly disobeyed said per- 
petual injunction by aiding and assistring Hal E d m i n h ,  President 
of T H E  WALTER TURNER COFFEE COMPAKY, INC., in selling 
coffee within the cterrihory set out, above land by sharing the a u b o -  
bile expenses with agents of T H E  WALTER TURNER COFFEE 
COMPANY, INC. 

"The Court finding as a fact thak hhe fdefmdant has willfully dis- 
obeyed hhe perpdual injunction of hhis (hurt in t~he mannejr above 
set f h h ,  IT IS THEREFORE ORDERED AND ADJUDGED trhait 
lthe defendant is in contempt of Count m d  the defendant is hereby 
s & n d  rto be confined in *he common j ail of Oaldwell County, North 
Carolina, for la period of bhirty (30) days." 

The defendant excepkd sepamtely b each of the foregoing findings 
of faat and also to trhe entry of the judgmenlt, and appealed to bhis 
Cbwt, assigning errors. 

TI7. H.  Str ickland and  A l f r e d  R. Crisp,  for appel lant .  
TVilliams & W h i s n a n t ,  for appellees. 

PER CURIAM. A study of the rewrd diiscbses itillat crucial, esisenhial 
filndiags of fact made by the tniail Judge are wpponted by ithe evidence, 
and ~ h @ t  hhese findings support the judgrnenrt. The record is free of 
reversible error. The judgment will be upheld. 

Affirmed. 

GRACE GOFORTH RIDDLE x-. WILLIAM WILDE ASD ABN1IT.R WILDE, 
HBRBnRT LUNSFORD AND HIS GUARDIAN AD LITEJI, CARL LUNSFORD. 

(Filed 9 April, 1988) 

Appeal and Error § 3- 
Upon special appearance by additional defendant6 joined under G.S. 

1-240, and  motion by them to dismiss for want of valid service, the court 
ordered new process to be served upon them. Held:  The judgment did 
not attempt to adjudicate the validity of the previous service, nor was 
the efficacy of the new p r o c e s  then justicable, and therefore @he order 
affected no subetantial right of the additional defendants and their ap- 
peal therefrom is dismissed. 

APPEAL 'by Herbert Lunsford and Gar1 Lunsford, guardi~an ad lihem, 
from Froneberger, J., Ootober Term 1957, of MADISON. 

This appeal is from Judge F~rmeberger's ordw of O ~ ~ r  30, 1957, 
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"That a new summons be issued by the Clerk of the Superior Court 
of Madison Counlty, and that said summons, itogetller wilth a copy of 
the original summons, complaint, answer, cross-aotion, order dated 
November 2, 1956, making said Herbert Lunlsford a party defendiant 
in the above-enkitled ahtion, and a copy of bhis order, be served upon 
lthe said Herbert Lunsford and hlis Guardian Ad Lihem, Cad Lunsford." 
(Our ~italios) 

On May 23, 1956, on la public highway in Madison County, plaintiff 
sustained personal injuries whm !tihe oar in whrich she w w  riding, then 
operaked by Herbert Lunsford, collided wilth a car openratedl by Wil- 
liam Wdde. 

On July 26, 1956, plaintiff instituted tihis acltion against William 
Wilde and Abner Wilde, the father of Wilham Wilde and the (owner 
of the aar he was lopeurahing. 

The Wildes answered, alleging, inter alia, a cross-action against 
He~bert, Lunsford for amtriburtion land moving thak Herbert Lunsford 
be joined as !an ddiitionlal defendamt under G.S. 1-240. 

On November 2, 1956, Judge PEe;ss m d e  Herbent Lunslford 'a pahy 
defendfant and ordered thak pmcm be served on (him. 

On June 24, 1957, Judge Netitles, based on recitals hhart the only 
p i w  service on Herbent Lunsford, tmo wit, service Ion hplil  27, 1957, 
mas defeotive because "n~crt oom~pleted upon said defendant within 
90 days from trhe date of iissu~ance (Jianuary 19, 1957) lor from bhe 
date of the last notation on said summons (no notraition)," appointed 
Qasl Lunsfmd, h6s fahher, a s  gumdian ad litem for Herbert Lumford. 
and ordered that la new summons be issued for service u p m  Herbert 
Lwsforrd and upon Carl Lumford, his gu~d i i an  ad l b .  

Pursuant tho Judge Ne;titld ~order, a summonls issuied on July 1, 1957, 
Sor -1 Lunsford, was served July 9,1957; a s e p a ~ a k  summom ilssued 
July 1. 1957, for Herbert Lumfiord, was mturned u n ~ M ;  another 
summons issued July 13, 1957, for Her'bmt Lunslford, bearing the  no- 
tiation "alias tsummm," wtas r&urned umsrved ; aalolther summons is- 
sued August 23, 1957, for Herbert Lunsford, bearing rthe notation "alias 
\summons," was served on Herbent Lunsford on August 28, 1957, to- 
gether with aopies of "ordws, cornpillainh and answer. . . ." 

Oar1 Lunsford, guardian lad litem, and Herb& Lumford, under 
special appearances, separaiely ohallenged the validity of the  pur- 
pmted service. Oar1 Lunsfiord, guladian ad litem, mtoved Ithat the pur- 
parted service on him be qu~ashed. Ea& moved "Thai hhe summons 
band cms-action relating to  Herbert Lunsford~, be abarted land dismis- 
sed." 

Confronted by this state of affairs. Judlge Froneberger )signed the 
order of October 30, 1957, which, in pertinent part, is quoted above. 
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Herbert Lunsford, and Carl Lunsford, guardian ad litem, excepted 
and appealed. 

Williams & Williams and Bruce J .  Brown for defendants Herbert 
Lunsford and Carl Lunsford,  appellants. 

Uzzell & DuMont  for defendants Wil l iam Wilde  and Abner Wilde, 
appellees. 

PER CURIAM. Judge Froneberger made no ruling a s  to whetiher ;the 
purported service previously made on Herbert Lunsford and on Carl 
Lunsford, guardian ad litem, was sufficient to  confer jurisdiction. In- 
stead, he ordered that new process be issued and served. 

If the service previously made was sufficient to  confer jurisdiction, 
the order and service pursuant thereto would not adversely affect ap- 
pellants. 

If,  as appellants contend, the purported service previously made was 
void, the order for new process, to implement Judge Pless' order of 
November 2, 1956, was appropriate; for, under G.S. 1-240, the original 
defendants, who alleged that, if liable a t  all, they and Herbert Luns- 
ford were liable as joint tort-feasors, were entitled, upon motion, "at 
any time before judgment is obtained," to "have the other joint tdrt- 
feasors (Herbert Lunsford) made parties defendant." 

The process ordered by Judge Froneberger, being new process, will 
have the same status as if i t  were the first process issued to  implement 
Judge Pless' order of November 2, 1956. Whether this new process, 
if served, would be subject to successful attack, either on the ground 
that the appointment of Carl Lunsford as guardian ad litem is defec- 
tive or otherwise, would be for consideration in the light of conditions 
then existing, without prejudice on account of Judge Froneberger's 
order. 

On account of appellants' failure to show that  they are presently 
aggrieved by an order adversely affecting any substantial right, their 
appeal from Judge Froneberger's said order is dismissed. 

Appeal diemissed. 
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STATE r. MAGGIE HAIRSTON. 

(Filed 9 April, 1958) 

Intoxicating Liquor § 9d- 
Even though the quantity of intoxicating liquor found upon search of 

defendant's apartment was less than one gallon and therefore not suffi- 
cient to make a prima facie case of possession for sale, evidence that 
varieties of beverage were 2vailable in the apartment, that  a number 
of different bottles had been opened and the contents of a number of them 
partially consumed, together with evidence that  a number of persons 
were present a t  the apartment late a t  night, and that  a number of two- 
ounce glasses were found in a pan of water in the sink, etc., is held suffi- 
cient to take the case to the jury upon the charge of possession of liquor 
for the purpose of sale. 

APPEAL by defendant from Preyer, J., January 1958 Term, DAVID- 
SON SUPERIOR COURT. 

This criminal prosecution originated in the Davidson County Court 
upon a warrant charging the defendant with the unlawful possession 
of illicit liquors for sale. Upon a verdict of guilty and judgment there- 
on, the defendant appealed to  the Superior Court of Davidson County. 

At the trial in the superior court the defendant introduced evidence 
tending to show the following: At  about 10:30 a t  night, two boys, one 
15 years of age, went to Apartment No. 1 on Dixie Street in Lexington. 
A colored man who had been drinking came to  the door and another 
colored man came out of the door, staggering, and left. A colored wo- 
man brought a paper bag containing two cans of beer and delivered i t  
to the boys, for which they paid eighty cents. The police officers picked 
up the boys, obtained a search warrant for the first apartment, which 
belonged to the defendant. They made the search a t  about 12:30 a t  
night. In  the front room w r e  two women and a man, and in the 
kitchen four nicn were sitting around a table. All the occupants were 
colored except one white inan ~n the kitchen. One of the men had half 
a can of beer; another had a "shot" glass (about two ounces) con- 
taining some kind of beverage. Two pints of London Dry  Gin were 
in a "sack" in the front room. In the apartment the officers also found 
two hottles of Gordon's Dry  Gin, one full and the other containing 
about two ounces; two pints of Bourbon whisky, one full and the other 
about seven-eighths full; and cne bottle of Vodka about three-fourths 
full ;  and seven cans of beer, six of Rudweiser and one of High Life, 
were all found in the apartment. I n  a pan of water in the sink were 
six or seven two-ounce glasses. The unbroken bottles had unbroken 
stamps and the other bottles had broken stamps, indicating the tax 
had been paid on the contents. The amount of liquor in the house did 
not exceed one gallon. 
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One of the boys who bought the beer, the only one who testified, 
said the defendant was not the woman who made the delivery and 
took the money. 

The defendant's motion for a directed verdict of not guilty was de- 
nied. The jury returned a verdict of guilty and, from the judgment 
inlposed, the defendant appealed. 

George B .  Patton, Attorney General 
Ralph Moody, Assistant Attorney General, for the State. 
Stoner and Wilson, B y :  J .  Lee Wilson, for defendant, appellant. 

PER CURIAM. The only question raised by the appeal is the d c i e n c y  
of the evidence to make out a case for the jury. While the quantity of 
liquor found in the defendant's apartment was not sufficient t o  make 
out a prima facie case she had i t  for sale; nevertheless, the varieties 
of the beverage available in the apartment, evidence that  a number 
of different bottles had been opened and the contents partially con- 
sumed, the time of the night and the number of persons present, the 
number of two-ounce glasses, together with other facts and circum- 
stances, taken together constitute sufficient evidence to sustain the 
jury's finding. 

No Error. 
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S. PEIRSON V. AMERICAN HARDWARE MUTUAL INSURANCE COM- 
PANY. 

(Filed 16 April, 1958) 

1. Insurance 8 43b- 
There is a distinction between a garage liability policy which doe8 

not specify any particular vehicle insured and a n  ordinary liability 
policy covering loss or damage resulting from the operation of a specMed 
vehicle, but under a group liability policy i t  would seem essential that 
insurer know the identity of insured so as  to determine the nature and 
extent of its risks and the premiums to be charged. 

2. Insurance 8 1- 
Where insured declares upon the policy a s  written without seeking ref- 

ormation, the rights of the parties must be determined in accordance 
with its terms, and par01 evidence is incompetent to ra ry  its terms as  to 
the parties insured or the risks covered. 

3. Evidence 8 6- 
I t  is a matter of common knowledge in the business and commercial 

world and among people a t  large that  the letters "DBA" mean "doing 
business as." 

4. Insurance 43d- 
Where a garage liability policy states that the insured is a partnership, 
evidence tending to show that  insured in addition to the partnership was 
also a n  individual business of which one of the partners was the sole 
proprietor, is properly excluded, since the written policy is conclusively 
presumed to express the contract it  purports to contain. 

5. Partnership 8 la- 
A partnership is an association of two or more persons to carry on as  

co-owners a business for profit. G.S.  59-36. 

6. Insurance 8 43b- 
In  a suit to recover medical payments under a garage liability policy 

naming the insured a s  "Peirson-Neville Co. and S. Peirson and Co.," a 
partnership, it  is error for the court to esclude evidence that a t  the 
time of the accident in suit the vehicle was used principally in the busi- 
ness of "5. Peirson and Co." 

In  a n  action to recover medical payments under a garage liability 
policy insuring a partnership, submitted under agreement of the parties 
that the court should hear the evidence and find the facts, the failure 
of the court to make clear and definite findings a s  to whether the car 
was used principally in the separate individual business of one of the 
partners, and whether its use on the occasion in suit by such partner 
for a purely social purpose, during which his wife was injured in a n  
accident, was covered by the definition of hazards in the insuring agree- 
ments of the policy, requires remand of the cause for further hearing. 



216 IN T H E  SUPREME COURT. [248 

8. Appeal and Error 8 21- 
An exception to the judgment presents the question whether the facts 

found support the judgment. 

9. Appeal and Error § 4 9 -  
Where the facts found by the lower court are insufficient to support 

its judgment, the cause must be remanded. 

BOBBITT, J., concurring in result. 
DENNY AND RODNAN, JJ., concur in concurring opinion. 

APPEAL by plaintiff from Paul, J., December Term 1957 of HALIFAX. 
This is an action on a garage liability policy of insurance t o  recover 

the amount of money paid by the plaintiff S. Peirson for necessary 
medical expenses rendered t o  his wife, whose injuries were allegedly 
caused by accident within the policy period, and the payment of which 
expenses is allegedly covered by the terms of the policy. 

When the action came on for trial, counsel for both parties entered 
into a stipulation, which was written in the minutes of the court, waiv- 
ing a jury trial, and agreeing that  the court find the facts and render 
judgment thereon. The court, after finding the facts, being of the opin- 
ion that  in respect of the accident necessitating the medical payments 
sued for, the plaintiff was not insured within the terms of the policy, 
and is not entitled to recover, adjudged that  the plaintiff recover noth- 
ing and that  the defendant go hence without day and recover its costs. 

From the judgment rendered, plaintiff appeals. 

Dickens & Dickens for plai.ntifl, appellant. 
Battle, Winslow & Merrell b y  J. Brian Scott for defendant, appellee. 

PARKER, J Prior to  the trial of this case the parties stipulated and 
agreed as follows: 

One. The defendant in this case is American Hardware Mutual In- 
surance Company, formerly Hardware Mutual Insurance Company of 
Minnesota: the American Hardware Mutual Insurance Company is 
the proper defendant to  this action and before the court, and i t  has 
not been prejudiced or misled by reason of any improper identification. 

Two. On 10 April 1953 there was outstanding a valid policy of de- 
fendant's garage liability insurance providing for the payment of medi- 
cal bills up to a limit of $2,000.00, which might be incurred within one 
year from the date of accident. The name of the insured shown in the 
policy is as follows: "S. Peirson and N. G. Neville DBA: Peirson- 
Neville Co. and S. Peirson and Co.," and the named insured is "Part- 
nership." 

Three. On 10 April 1953 the plaintiff S. Peirson, while driving a Ford 
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Station Wagon, was involved in an accident in which his wife sustained 
injuries for the treatment of which he paid $807.90. These expenses 
were incurred within one year after the accident. 

Four. This Ford Station Wagon was the individual property of S. 
Peirson, and registered in his name. The accident occurred while plain- 
tiff, his wife, and their daughter were leaving a social gathering a t  
Woodlawn Lake Club. 

Five. If S. Peirson was an insured under the terms of the policy and 
within the protection afforded by the policy, in reference to  the acci- 
dent alleged in the complaint. then the defendant is liable to  him in 
the amount of $807.90. 

These are the material findings of fact by the Trial Judge: 
One. John H. Bland was a salaried employee of defendant with 

authority to submit written applications of persons desiring insurance, 
which applications were to be approved or rejected by defendant. While 
so employed, and about 14 October 1952, Bland took a written appli- 
cation for insurance from S. Peirson for S. Peirson and N. G. Neville, 
doing business as Peirson-Neville Co. and S. Peirson and Co. The ap- 
plication was mailed to the defendant, who forwarded the policy to  
Bland, and by him it was delivered to the plaintiff. The policy is in 
evidence. 

Two. .4t all times relevant to this action S. Peirson was a partner 
with N. G. Neville, doing business as Peirson-Neville Co.: S. Peirson 
did business under the name of S. Peirson and Co. These facts were 
known to Bland, who submitted the application for insurance. There 
was no evidence that  the defendant was informed that  S. Peirson indi- 
vidually did business as S. Peirson and Co. 

Three. On 10 April 1953 plaintiff, while driving a Ford Station 
Wagon, was involved in an accident in which his wife sustained in- 
juries for the treatment of which plaintiff paid $807.90 within one year 
after the accident. 

Four. Thc Ford Station Wagon was the individual property of S. 
Peirson, and registered in his name. I t  did not belong to any partner- 
ship named as an insured in the policy, and was not being operated 
for business connected with any such partnership. 

Upon these findings of fact the court being of the opinion that,  in 
respect to  the medical payments made by plaintiff, he was not insured 
within the terms of the policy, entered judgment that  the plaintiff re- 
cover nothing. 

While plaintiff has nine assignment.. of error in the record. he 
has directed his argument in the brief t o  only five: the first four as- 
signments of error he discusses in his brief deal with the exclusion of 
evidence, and the fifth challenges the correctness of the judgment 
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tha t  the plaintiff recover nothing, for the reason tha t  in respect to  
the  accident t o  his wife he was not insured within the terms of the 
policy. 

Plaintiff contends tha t  the court erred in excluding the testimony of 
S. Peirbon tha t  the Ford Station Wagon was used primarily and princi- 
pally in his business known as S. Peirson and Co., and that  he was 
the sole owner of S. Peirson and Co. The defendant objected to  the 
questions tha t  would have elicited this testimony, the objection was 
sustained, and plaintiff excepted. The answers were written into the 
record. 

Plaintiff excepted to the exclusion of the following testimony by 
John H. Bland, which was placed in the record: "That a t  the time this 
policy was sold t o  Mr. Peirson he knew Mr.  Peirson owned one 1952 
Ford Station Wagon; tha t  he knew that  t l i ~ s  automobile was used 
primarily and principally in the business of S. Peirson and Co.; tha t  
a t  tha t  tiine he knew of one 2-ton truck tha t  was used by Mr. S. Peir- 
son in t l ~ e  operation of S. Peirson and Co.; that  to  his knowledge these 
autonlobiles were registered in the name of S. Peirson, and tha t  he 
knew of no automobiles registered in the name of S. Peirson and Co.; 
that  a t  the tiine this policy was written i t  was being written t o  cover 
the operation of two businesses, one business being the partnership 
of S. Peirson and N. G. Neville, t /a  Peirson-Keville Co., and S. Peir- 
son doing business as S. Peirson and Co., being a sole proprietorship 
owned by 8. Peirson; tha t  he knew the 1952 Ford Station Wagon was 
used primarily in the business of S. Peirson and Co.; tha t  these were 
the intentions of S. Peirson and John H. Bland, but tha t  he cannot 
testify that, such were the intentions of the defendant company in re- 
gard to the policy issued." Plaintiff further excepted to  the exclusion 
of testimony of Bland to  the effect that,  a t  the time he went over the 
provisions of the policy with Peirson, the understanding was tha t  the  
vehicle registered in the name of S. Peirson was covered. 

The policy in the instant case is designated by the defendant as a 
"National Standard Garage Liability Policy," and does not specify 
any particular automobile. The distinction between such a policy and 
an ordinary automobile liability policy is pointed out in Hardware 
Mutual Casztnlty Co. v. Wendlinger, (4th Cir.) 146 I?. 2d 984, as fol- 
lows: "The policy is called an 'automobile garage liability policy'; 
and it will be noted tha t  the primary risk assumed by the policy is 
the liability of the  assured for operations of the garage business. Auto- 
niobiles are included because they are necessary features of the busi- 
ness; but the policy does not specify or describe any particular auto- 
mobile. I n  this respect this form of policy is to  be sharply differen- 
tiated from the ordinary automobile liability policy which covers 
liability for loss and damage resulting from the operation of a particu- 
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larly named and described automobile anywhere in the United States 
and Canada." By reason of the risks in a Garage Liability Insurance 
Policy, and its purpose, it seems essential that  the insurance company 
know the identity of thc insured so as to determine the nature and 
extent of its risks and the premiums to be charged. 

Plaintiff contends that  there is an ambiguity in the name of the in- 
sured, and that the court erred in not permitting him to show the 
identity of S. Peirson and Co. as being a sole proprietorship owned by 
him, and that  S. Peirson being the sole owner was a party insured. 

Plaintiff's suit is upon the policy as written. Wright v. Ins. Co., 244 
N.C. 361, 93 S.E. 2d 438; Burton v. Ins. Co., 198 N.C. 498, 152 S.E. 
396. His complaint has no allegation that the contract of insurance 
should be reformed because of fraud or mutual mistake, and he prays 
for no such relief. 

This Court said in Floars v. Ins. Co., 144 N.C. 232, 56 S.E. 915: "It 
is also accepted doctrine that  when the parties have bargained together 
touching a contract of insurance, and reached an agreement, and in 
carrying out, or in the effort to carry out, the agreement a formal 
written policy is delivered and accepted, the written policy, while it  
remains unaltered, will constitute the contract between the parties, 
and all prior parol agreements will be merged in the written instru- 
ment; nor will evidence be received of prior parol inducements and as- 
surances to  contradict or vary the written policy while it  so stands as 
embodying the contract between the parties. Like other written con- 
tracts, it may be set aside or c~rrected for fraud or for mutual mis- 
take; but, until this is done, the written policy is conclusively pre- 
sumed to express the contract it purports to contain." 

I n  Graham v. Ins. Co., 176 N.C. 313, 97 S.E. 6, this Court said: "The 
written policy accepted by plaintiff stands as embodying the contract, 
and the rights of the parties must be determined by its terms until the 
contract is reformed by the Court." 

This Court said in Burton v. Ins. Co., supra: "The question, then, is 
whether a contract of insurance can be reformed and enforced as re- 
formed without appropriate allegation, issue, or prayer for relief. The 
identical question was considered by this Court in Britton v. Insurance 
Co., 165 N.C. 149, 80 S.E. 1072. The Court said: 'But the reformation 
is subject to the same rules of law as applied to all other instruments 
in writing. It must be alleged and proven that  the instrument sought 
to be corrected failed to cxpress the real agreement or transaction be- 
cause of mistake common to both parties, or because of mistake of one 
party and fraud or inequitable conduct of the other.' " 

Plaintiff offered in evidence the policy of insurance. The policy pro- 
vides that  the declarations are made a part of the policy. I n  Item 1 of 
the Declarations of the Policy the "name of insured" is stated "S. Peir- 
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son and N. G.  Neville DBA: Peirson-Neville Co. and S. Peirson and 
Co." I n  the same Item is stated "The named insured is partnership," 
and this the parties stipulated. 

I t  is a matter of general knowledge in the business and commercial 
world and among people a t  large that  the letters "DBA" are common- 
ly used to mean "doing business as." Webster's New Collegiate Dic- 
tionary, (2nd Ed.) ,  d. b. a., page 1000; S. v. Dowling, Mo. App., 202 
S.W. 2d 580. 

The policy states, as the parties stipulated, in plain and unambiguous 
words that "The named insured is partnership." This the plaintiff, 
without appropriate allegation in his complaint and prayer for relief, 
seeks to alter and change and add words to by reforming i t  to  read "The 
named insured is partnership," and S. Peirson, or individual, or a word 
or words of similar import. 

American Mut. Liability Ins. Co. v. Condon, 280 Mass. 517, 183 
N.E. 106, was a suit in equity wherein the plaintiff, an insurance com- 
pany, sought from three defendants, William F., David, and James 
Condon, alleged to be doing business under the firm name of W. F. 
Condon and Sons Company, an accounting for premiums due under 
a policy of automobile liability insurance. Under the heading Declara- 
tion:: in the policy, in Item I thereof the "name of insured" is stated 
as "K. F. Condon and Sons Company," and in Item 3 it is stated that  
the "insured is corporation." From a final decree adjudging William 
F. Condon to be indebted to the plaintiff in the sum of $329.85, with 
interest, and ordering execution to issue, he appealed. He contended, 
among other things, that  there was no contract of insurance binding 
him hecause the policy referred to the insured as a corporation. I n  
affirming the final decree the court said in part: "The statement in the 
policy that the insured is a corporation did not preclude a finding upon 
evidence that the defendant under the name in which he did business 
was thc insured named in the policy. It was permissible for the plain- 
tiff to show that the erroneous description of W. F. Condon and Sons 
Company as a corporation was inserted in the policy by mistake, that  
the parties were not mistaken as to the identity and character of the 
insured, and that the defendant as an individual doing business under 
that naine was in fact the party making the contract of insurance and 
intended by both parties to be insured under the policy." 

In  Webster's New Collegiate Dictionary, (2nd Ed.),  partnership is 
defined as "the relation existing between two or more competent per- 
sons who have c.ontracted to join in business and share the proceeds." 
G.S. 59-36, ltnder the Article "Uniform Partnership Act." defines a 
partnership as "an association of two or more persons to  carry on as 
co-owners a business for profit." 

As plaintiff's suit is upon the policy as written, which states that  
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"the named insured is partnership," the written policy is conclusively 
presumed to express the contract it purports to contain, and the court 
properly rejected the testimony of S. Peirson and John H. Bland tend- 
ing to show that S. Peirson and Co. is not a partnership, but is S. Peir- 
son doing business under the trade name of S. Peirson and Co. 

Although the court properly rejected this evidence, i t  found as a 
fact that at all times relevant to this action S. Peirson was a partner 
with N. G. Neville, doing business as Peirson-Neville Co., and S. Peir- 
son did business under the name of S. Peirson and Co., and these facts 
were known to Bland, who submitted the application for insurance. 
In  other word*, the court found from evidence it rejected that S. Peir- 
son and Co. was not a partnership. 

The defendant contends that under Item I of the Declarations in 
the policy it is stated "the named insured is partnership," and that 
the policy under Insuring Agreements, 111. Definition of Insured, 
states in plain and unambiguous words "This policy does not apply: 
. . . (b) to any partner, employee . . . or additional insured with respect 
to any autolnobile owned by him. . . ." Therefore, the defendant 
argues, since S. Peirson was a partner in the named insured in the 
policy, and since the Ford Station Wagon was S. Peirson's individual 
property, and registered in his name, the Ford Station Wagon is ex- 
cluded from the coverage of the policy. 

The plaintiff contends that the provision in the policy relied upon 
by defendant is in conflict with the provisions under Insuring Agree- 
ments, Definition of Hazards, Division I - Premises - Operations - 
Automobiles, reading as follows: "The ownership, maintenance or use 
of the prenliees for the purpose of an automobile dealer, repair shop, 
service station. storage garage or public parking place, and all opera- 
tions necessary or incidental thereto; and the ownership, maintenance 
or use of any automobile in connection with the above defined opera- 
tions, and the occasional use for other business purposes and the use 
for non-business purposes of (1)  any automobile owned by or in 
charge of the named insured and used principally in the above de- 
fined operations, and (2) any automobile owned by the named in- 
sured in connection with the above defined operations for the use of 
the named insured. a ~ a r t n e r  therein. an executive officer thereof. or 

1 * 
a member of the household of any $uch person." Therefore, as 'the 
plaintiff argues. these provisions being in conflict are ambiguous, and 
the policy must be construed liberally in respect to the persons insured 
and strictly with respect to the insurance company. 

This action is brought under coverage C of the policy, which pro- 
vides for medical payments not to exceed $2,000.00 incurred within 
one year from the date of accident for bodily injury, "caused by ac- 
cident, while in or upon, entering or alighting from any automobile 
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which is being used by the named insured. . . . if insurance for such 
use is afforded under coverage A." Coverage A is for bodily injury 
"caused by accident and arising out of the hazards hereinafter defined." 
Insuring Agreements, Definition of Hazards, Division I ,  of the policy 
is quoted in the paragraph above, and provides coverage for "the 
on-nership, maintenance or us? cf any automobile in connection with 
the above defined operations, and the occasional use for other business 
purposes and the use for non-business purposes of (1) any automobile 
on-ned by or in charge of the named insured and used principally in  
the above defined operations." I n  respect to  the use of the Ford Sta- 
tion Wagon there is no finding of fact by the court, except the finding 
that  the Ford Station Wagon "was not being operated for business 
connected with any such partnership." Plaintiff did not except to  this  
finding of fact. Reading the court's findings of fact contextually, this 
finding would seem to refer to the operation of the automobile a t  the  
time Mrs. Peirson was injured. However tha t  may be, the court made 
no clear and definite finding of fact tha t  this automobile was, or was 
not, used principally in the operations set forth in Insuring Agreements, 
Definition of Hazards, Division I of the policy. The court was in error 
in excluding the testimony of S. Peirson and John H. Bland tending 
to show that  the Ford Station V7agon was used principally in the busi- 
ness of S. Peirson and Co. 

The court has made no findings of fact sufficient to determine as t o  
11-llether or not the operation of the Ford Station Wagon a t  the time 
Nrs .  Peirson was injured is covered by the provisions of Insuring 
-%greements, Definition of Hazards, Division I - Premises - Operations 
- .4utomobiles. If the court had made findings of fact and a conclu- 
sion of law favorable to plaintiff in this respect, then would be present- 
ed for decision the question as to whether the provisions of the policy 
under Insuring Agreements, 111. Definition of Insured, which states 
"This policy does not apply: . . . ( b )  to  any partner, employee . . . or 
additional insured with respcct to any autornobilc on-ned by him . . ." 
when considered in connection with the provisions of Insuring Agree- 
ments, Definition of Hazards, Division I - Premises - Operations - 
Sutomobilns, creates, or does n ~ t  create, an ambiguity in the language 
of the pollcy. If the court had made findings of fact and a conclusion 
oi  law unfavorable to  plaintiff in this respect, then would be presented 
the question as to whether or not the plaintiff had any protection un- 
der the provisions of the policy. 

Plaintiff's exception to the judgment presents tlie question as to 
whether the facts found support the judgment. Best v. Gnrris, 211 N.C. 
305. 190 S.E. 221. In  our opinion. tlie facts found by the court are insuffi- 
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cient to support its judgment, and the action is remanded to the Su- 
perior Court of Halifax County for further hearing. 

Remanded. 

BOBBITT, J., concurring in result: I concur in the i m m e d i a t e  result 
of the decision, namely, that the case be remanded for explicit findings 
of fact as to  whether the Ford station wagon was used principally in 
the business operations of S. Peirson & Co. Otherwise, my views 
differ from those expressed in the Court's opinion. 

The action is by S. Peirson, an individual. He asserts no right as 
partner in Peirson-Keville Co. or as partner in S. Peirson & Co. Nor 
does he seek to alter or reform the policy. The sole basis for his claim 
is that 8. Peirson & Co. is not a partnership, but a business of which 
he is sole owner; and that the Ford station wagon was used principally 
in the business of S. Peirson & Co, but occasionally for non-business 
purposes. 

My view is that the policy was intended to cover automobiles own- 
ed by and used principally in the business of S. Peirson & Co., and 
that this coverage is not affected by the fact that S. Peirson & Co. 
was erroneously described as a partnership. The controlling in ten t ,  as 
I see it ,  was to  provide coverage for S. Peirson & Co. Whether such 
business was a sole proprietorship, partnership or corporation was in- 
cidental. 

If S. Peirson & Co. had been described as a sole proprietorship when 
in fact it was a partnership, involving a greater number of persons, 
perhaps an argument might be made that the erroneous description 
was material to the risk; but when described as a partnership when 
in fact it was a sole proprietorship it would seem tha t  the risk would 
be less, certainly no greater, than that contemplated by the insurer. 

I cannot agree that a policy issued to provide coverage for both 
Peirson-Neville Co. and S. Peirson & Co. should be held to  provide 
coverage only for Peirson-Neville Co. solely because S. Peirson & Co. 
was erroneously described as a partnership rather than as a sole pro- 
prietorship. 

Denny and Rodman, JJ., ooncur in concurring opinion. 
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MARY ELIZABETH ALFORD, ADMIXISTRATRI~ or THE ESTATE OF C H D L E 8  
S. ALFORD, JR., DECEASED r. TEXTILE INSURANCE COMPANY, A 
CORPORATIOX. 

(Filed 16 Spril ,  1968) 

1. Constitutional Laws 8 17: Contracts g 1- 
Freedom to contract is both a personal and a property right within 

the protection of the Constitution, and although the General Assembly 
may impose restraints thereon for the public good, freedom of contract 
is the general rule anti restraint the exception. 

2. Insurance g 4 8 -  
Provision in a liability policy that  insurer might negotiate and settle 

any claim or suit was not proscribed or rendered void under the 1947 
statute, G.S. 20-227; further, the 1933 act, G.S. 20-279.21, does not indi- 
cate that prior to that date liability insurers were prohibited from 
settling claims. 

3. Sam* 
A liability insurance carrier ma1 settle par t  of multiple claims arising 

from the negligence of its insured, eren though such settlements result 
in preference by exhausting the fund to which a n  injured party whose 
claim has not been settled might otherwise look for payment, provided 
the insurer acts in good faith and not arbitrarily, and the burden is upon 
a claimant whose &aim is rrot paid in  full because of prior payments made 
by insurer in settlements of other claims, to allege and prove bad faith 
on the part of insurer. 

4. Same- 
A liability insurance carrier is liable for interest for that amount of 

the recovery which is within the limits of liability of the policy from the 
date the judgment is rendered against insured until payment of i ts  liabili- 
ty by insurer. 

5. Costs g h 
Where plaintiti recovers a part of the claim asserted in the action, 

the costs shonlti be taxed against defendant. 

PARIGX, J., dissents. 

APPEAL by plaintiff froin Stevens, J., November 1957 Term of LENOIR. 
Plaintiff seeks to recover $5,000 with interest from 10 October 1955. 

Her claim has as its base a judgment obtained by plaintiff against Mel- 
vert Washington a t  the October 1955 Term of Lenoir Superior Court. 
See dlford v. washing to?^, 244 N.C. 132,92 S.E. 2d 788, for background 
for the judgment. The parties waived jury trial and submitted the 
questions in dispute to the court upon an agreed statement of facts. 

Briefly, the facts agreed upon are: On 14 June 1952 an automobile 
owned by Melvert Washington ran into an automobile operated by 
George Edward Cauley. The collision mas caused by Washington's 
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negligence. Cauley's automobile was thrown against and broke an elec- 
tric light pole and the wires suspended therefrom. There were eight 
people in the Cauley vehicle. Plaintiff's intestate was electrocuted in 
his attempt to rescue the occupants of the Cauley vehicle from the 
perilous position created by n'ashington's negligence. The policy is- 
sued by defendant on Washington's automobile obligated it, subject 
to the limits therein set out, to pay on behalf of its insured all sums 
which the insured was legally obligated to pay as damages for bodily 
injuries or death resulting from the operation of the insured's motor 
vehicle. The limits of liability set out in the policy were $5,000 for 
each person and $10,000 for each accident. Each of the occupants of 
the Cauley automobile sustained personal injuries resulting from the 
negligence of defendant's insured. Defendant made payments in settle- 
ment of the occupants' claiins on dates and in ainounts as follows: 
George W. Cauley, 8 July 1952, $475; J .  B. Cauley, Jr., 29 July 1952, 
$400; Edmund Watson, 29 July 1952, $150; Allen T .  Cauley, 29 July 
1952, $300; J .  B. Cauley, Sr.. 29 July 1952, $2,500. Negotiations for 
settlement of the claim of another occupant, Sally B. Cauley, were be- 
gun shortly after 14 June 1952, but settlement was deferred pending 
receipt of complete medical reports, and was consumnlated 4 December 
1952 by the payment of $3,000. The record does not disclose what dis- 
position, if any, has been made of the claims of the other two occu- 
pants of the car. The total amount paid by defendant to the occupants 
of the Cauley automobile in settlement of their claims for personal 
injuries resulting from the negligence of its insured amounted t o  
$6,825. Releases from liability in favor of Melvert Washington were 
obtained in consideration of said payments. On 18 September 1952 
plaintiff brought her action against Washington for damages for the 
wrongful death of her intestate. Judgment was rendered in that  action 
in favor of plaintiff and against defendant's insured a t  the October 10, 
1955 Term of Lenoir Superior Court. Damages in the sum of $25,000 
were assessed. Defendant appealed. The judgment was affirmed in an 
opinion filed 23 May 1956, illford v. Washington, szrpm. On 21 June 
1956 defendant paid the clerk of the Superior Court $3,175 to be ap- 
plied as credit on that judgment. I n  addition it  paid to the clerk the 
costs in the case of Alfo~d,  Administratrin: v. Washington. The remain- 
ing portion is unsatisfied. The amount paid by defendant to  the occu- 
pants of the Cauley car plus the amount paid to  the clerk of the Su- 
perior Court for credit cn plamtiff's judgment aggregate $10,000, the 
limit of liability fixed in the policy for each accident. The $3,175 paid 
bv defendant to the clerk for credit on plaintiff's judgment was sub- 
sequently paid to  her without prejudice to her right now asserted. 

Vpon the facts agreed, the court adjudged that plaintiff recover of 
defendant the sum of $3,175 with interest from 10 October 1965 to 
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21 June 1956 to  be credited with the said sum of $3,175 paid by de- 
fendant to  the clerk of the Superior Court of Lenoir County on 21 .June 
1956; and that  said sum, when so paid, should be in full and com- 
plete discharge of defendant's liability under its policy. It taxed t,he 
costs of the action against plaintiff. She excepted and appealed. 

Jones, Reed  dl. Griffin for plaintiff appellant. 
W h i t e  & Aycock  for defendant  appellee. 

RODMAN, J. Plaintiff predicates her right to  recover the sum of 
$5,000 instead of the $3,175 paid into court on the theory tha t  she 
was a beneficiary of the insurance policy issued by defendant; tha t  
the Legislature had prescribed tlie form of liability policies which 
might be issued, and the forms so prescribed did not, as she puts it, 
"vest in the insurance carrier the arbitrary and e x  parte right to  make 
settlement fnr personal injury with one or more of the persons in- 
jured in one accident, to the prejudice of another injured in the  same 
accident, and that such settlements as are made by a liability carrier, 
are a t  its own risk." 

The statute relating to automobile liability insurance in effect when 
the policy here sued on was issued is G.S. 20-227. 

The policy issued by defendant to Washington provides: "Defense, 
Settlement, Supplementary Payments: As respects the insurance af- 
forded by the other terms of this policy under coverages A and B the 
company shall: ( a )  defend anv suit against the insured alleging such 
injury, sickness, disease or destruction and seeking damages on ac- 
count thereof, eJen if such suit is groundless, false or fraudulent; b u t  
the company  m a y  m a k e  such invest igat ion,  negotiat ion and settle- 
ment  of a n y  c la im or suit a s  it deems expedient." (Emphasis supplied.) 
Coverage A provides for bodily injury liability and coverage B for 
property damage liability. 

The case therefore presents these questions: I s  the policy provision 
which authorizes tlie company to  make settlement void? If not, who 
had the burden of establishing arbitrary action by the insurance com- 
pany in making settlement with others injured by the insured's negli- 
gence? Plaintiff asserts that the 1953 Act redefining "motor vehicle 
liability policy," (G.S. 20-279.21), which specifically authorizes in- 
surance companies to insert in their policies a provision according 
them the right to  settle claims with a deduction from the total of con- 
tract liability, if made in good faith, is clear indication tha t  until 
1953 insurance companies had no right to make settlements with some 
of numerous claimants when the effect thereof would be to reduce the 
amount which an injured person could recover under the policy. 

We do not agree with the contention that the 1953 Act which con- 
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tains a provision expressly authorizing insurance companies to make 
settlement with claimants is any indication that  prior to  that  date 
liability insurers were prohibited from settling with some of several 
claimants for the protection of their insured. 

If the quoted policy provision is prohibited, i t  must be done by in- 
ference. There is no express language to  that effect. 

In  an examination of the 1947 Act (G.S. 20-227) to  ascertain if the 
quoted policy provision authorizing the insurer to  make settlement was 
prohibited, we must bear in mind the fundamental rights of free men 
to con~tract. As said by Walker,  J., in Stephens v. Hicks, 156 N.C. 239, 
72 S.E. 313; "Parties are entitled to contract according to their free 
will. They make contracts for themselves and not by legislative com- 
pulsion. The freedom of the right to  contract has been universally 
considered as guaranteed to  every citizen." 

"The privilege of contracting is both a liberty and a property right. 
Furniture Co. v. Armour, 345 Ill. 160. The right to  contract is recog- 
nized as being within the protection of the Fifth and Fourteenth 
Amendments to the Constitution of the United States (citing authori- 
ties) ; and protected by state constitutions. ' I t  has been held that  the 
right to make contracts is embraced in the conception of liberty as 
guaranteed by the Constitution.' . . . 'Included in the right of personal 
liberty and the right of private property-partaking of the nature of 
each-is the right to make contracts for the acquisition of property.' " 
Morris v. Holshouser, 220 N.C. 293, 17 S.E. 2d 115; 11 Am. Jur. 1153. 
The Legislature has the power to  impose reasonable restrictions on 
the right to contract when the restrictions imposed are conducive to  
public good. As said by Mr. Justice Butler in Advance-Rumley 
Thresher Co. v. Jackson, 287 U.S. 283, 77 L ed 306, 53 S Ct. 133, 87 
-1LR 285: "But freedom of contract is the general rule and restraint 
the exception. The exercise of legislative authority to  abridge it  can 
be justified only by the existence of exceptional circumstances." 

With these general principles in mind we look a t  the 1947 statute 
(G.S. 20-227). I t  is important to  recall that  one was not required t o  
have liability insurance in order to operate an automobile. That  was 
a matter of choice with the individual; and by far the greater pro- 
portion of those who purchased liability insurance did so for their pro- 
tection. True, if the owner of an automobile negligently injured another 
and was unable to respond in damages to  the extent of $5,000, his 
right to operate in the future could be suspended. But such operator 
could have his right to operate restored by filing with the Commis- 
sioner of blotor Vehicles a policy in the form prescribed by G.S. 20-227, 
or by filing with the Conmlissioner proof that a satisfactory bond had 
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been given, or by making an adequate deposit of cash or securities, 
or by filing a self-insurance certificate, G.S. 20-252. 

The statute required an explicit description of the motor vehicle 
covered by tlie policy and protection for all persons using the motor 
veliicle with the consent of the owner. It was mandatory that the policy 
"insure the insured or other person against loss from any liability im- 
posed by law for damages . . . because of bodily injury to  or death 
of any person . . . subject to a limit exclusive of interest and costs, 
with respect to each motor vehicle, of five thousand dollars because of 
bodily injury to  or death of one person in any one accident, and sub- 
ject to the limit for one person, to the limit of ten thousand dollars be- 
cause of bodily injury to or death of two or more persons in any one 
accident, and to a limit of one thousand dollars because of injury to  
or destruction of property of others in any one accident." 

"Every policy shall be subject to  the following provisions which 
need not be contained therein: (a )  The liability of any insurance 
carrier to  the insured under a policy beconies absolute when loss or 
damage covered by the policy occurs, and tlie satisfaction by the in- 
sured of a judgment for the loss or damage shall not be a condition 
precedent to the right or duty of the carrier to make payment on 
account of the loss or damage. . . . (dl  Cpon the recovery of a judg- 
ment against any person for loss or damage if the person or the dece- 
dent lie represents was a t  the accrual of the cause of action insured 
against the liability under the policy, the judgment creditor shall be 
entitled to  have the insurance money applied to  the satisfaction of 
the judgment." 

It may be conceded that the Legislature intended to provide pro- 
tection for those injured by the negligence of an operator of a motor 
vehicle; but certainly onc cannot read the statute and say that  pro- 
tection was not likewise to  be afforded the insured. The provisions 
quoted make it lnanifest that  such protection was required. 

By express language liability attaches to  the insurer a t  the very 
moment the insured becomes !iable. Insurer is not required to  await 
the rendition and satisfaction of a judgment by the insured as a con- 
dition precedent to its duty to make payment on account of loss or 
damage. There is, we think, significance in the words loss or damage 
rather than payment of a judgment; and when a judgment is obtained, 
the creditor shall be entitled to  have lhe insurance money applied to  
the satisfaction of the judgment. Certainly tlie Legislature never 
contemplated n race between ciainiants to see who should obtain the 
first judgment 

Here the liability to the parties n-it11 wllom settlement was made 
is expressly stipulated. They have equality in right under the policy 
t ~ ~ n  if not rqur~lity in rmount of claim under the policy. Suppose 
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instead of settling with these clain~ants without litigation insurer had 
required them to bring suit before making payment, and because of 
the refusal to compromise, they brought suit and obtained judgments 
in amounts either fixed by a jury or by consent. They would, we think, 
under the express language of the statute have a right t o  have their 
judgments paid even though they knew that plaintiff might subse- 
quently bring a suit and might subsequently obtain a judgment against 
Washington and defendant. 

Those injured by the negligence of the insured derive their right 
against the insurer from the insured and can assert no greater rights 
against the insurer than the insured could assert. Peeler v. Casualty 
Co., 197 N.C. 286, 148 S.E. 261; Sears v. Casualty Co., 220 N.C. 9, 
16 S.E. 2d 419; 46 C.J.S. 112; 8 Appleman Ins. L. & P., sec. 4811; 5A 
Am. Jur. 117. 

The law imposes on the insurer the duty of carrying out in good 
faith its contract of insurance. The policy provision giving the insurer 
the right to effectuate settlement was put in for the protection of the 
insured as well as the insurer. It is a matter of common knowledge 
that fair and reasonable settlements can generally be made a t  much less 
than tile financial burden imposed in litigating claims. It is for this 
reason that courts have consistently held that an insurer owes a duty 
to its insured to  act deligently and in good faith in effecting settlements 
within policy limits, and if necessary to  accomplish that  purpose, to  
pay the full amount of the policy. Liability has been repeatedly im- 
posed upon insurance companies because of their failure t o  act dil- 
igently and in good faith in effectuating settlements with claimants. As 
matters now stand, Washington has an unsatisfied judgment standing 
against him for something in excess of $21,000. Suppose the insurance 
carrier had not made settlement with the other claimants but had 
fought their claims t o  the bitter end, and as a result plaintiff had ob- 
tained the first judgment and had been paid the full amount of in- 
surer's liability to any one person of $5,000; what assurance was there 
that Washington would not be confronted with judgments aggregating 
far more than the present amount of plaintiff's judgment against him. 
If the insurer had failed to make these settlements, and judgments for 
greater amounts had been obtained against its insured; i t  would, we 
think, be liable to  Washington for such amounts as the judgments ex- 
ceeded the amounts for which the insurer could have settled. Lumber 
Co. I * .  Ins. Co., 173 N.C. 269, 91 S.E. 946; State Automobile Ins. Co. 
7 ) .  Y o r k .  104 F 2d 730; Wilson v. Aetna Casualty & Surety Co., 76 A 
2d 111; Douglas 2 ' .  Pnited States Fidelity R: G. Co., 127 A 708, 37 A.L. 
R. 1477; Hal l  v. Prefered dccident Ins .  Po.. 204 F 2d 844, 40 A.L.R. 2d 
162, and annotations; 45 C.J.S. 1069; 5.4 Am. Jur. 115. The liability 
so imposed on the insurer n-ould not, we think, be affected or diminished 



230 I N  T H E  SUPREME COURT. [248 

by the question of solvency or insolvency of its insured. Southern Union 
Fire & Casualty Co. v. Nom's, 250 S.W. 2d 785; Schwartz v. ,Vorwich 
Union Indemnity Co., 250 N.W. 446. 

It is not necessary in this case to  determine whether the insurer is 
liable for mere negligent failure to  settle or whether it  is requisite to  
show good faith in failing to  make settlement; nor is i t  necessary now 
to interpret the 1953 Act,, G.S. 20-279.21, as relating to  the bona fides 
of an insurer conducting negotiations and effecting settlements of 
claims made by the insurer. At  the time this cause of action accrued, 
one who asserted arbitrary action on the part of the insurer had the 
burden of alleging and establishing the asserted bad faith. Lumber Co. 
v. Ins. Co., supra. Plaintiff has neither alleged nor offered proof of the 
assertion here made that  the insurance company acted arbitrarily in 
making settlement. 

When and how to settle claims arising under an automobile liability 
policy can readily become a problem with many sides. Particularly 
is this true when numerous persons are making claims against the 
insured. An article entitled "Preferential Settlement" which discusses 
many of these problems appears in 70 Harv. L. R. 27. 

The courts which have been called upon to consider the question 
are in agreement that  an insurer may settle part of multiple claims 
arising from the negligence of its insured, even though such settle- 
ments result in preference by exhausting the fund to which the in- 
jured party whose claim has not been settled might otherwise look for 
payment. Bruyette v. Sandini, 197 N.E. 29 (Mass.) ; Bennett 1;. Con- 
rady, 305 P 2d 823 (Kan.) ; Stolove v. Fidelity & Casualty Co.. 282 
N.Y.S. 263; Bartlett v. Travelers' Ins. Co., 167 A 180 (Conn.) ; Wil- 
liams' Adm'x v. Lloyds of London, 280 S.W. 2d 527 (Ky.) ; 46 C.J.S. 
126. Nor may a court require the insurance company to pay the fund 
into its register for ratable distribution among claimants. Turk v. Gold- 
berg, 109 A 732 (N.J.). 

Since plaintiff has not alleged or offered to prove that  the settlements 
made were not in fact made in good faith, and therefore a fraud on her 
rights, i t  follows that the payments had the effect of exhausting the 
fund to the extent of those payments; and the balance is the limit 
of defendant's liability. It is not controverted that  this is $3.175. De- 
fendant was obligated to  pay that  amount in October 1955 when 
judgment was rendered establishing the liability of its insurer. It 
elected not to  pay the sum until June 1956. Plaintiff was therefore 
entitled to interest on that  sum as adjudged by the court. 

Plaintiff, having succeeded as to  part of the claim which she as- 
serted against the defendant, was entitled to  judgment awarding her 
riot only the interest but her costs. The judgment is erroneous to the 
extent that  i t  taxes plaintiff with the costs. The cause is remanded t o  
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the Superior Court of Lenoir County in order that the judgment may 
be reformed so as to tax defendant with the costs of the action. 

Remanded. 

PARKER. J., dissents. 

C. L. MAST, 31. W. SETZER, EARL ELLIS AND FRITZ LOVINS, TRUSTEES 
USDER A DEED TO TRUSTEES OF THE HAPPY VALLEY GOSPEL CHURCH 
T. W. S. BLACKBURN, MRS. ZORA BLACKBURN, P. G. McGEE, PAUL 
BLACKBVRN, WILLIE MILLER, R. A. MILLER, AND VERNA M. 
FIELDS. 

(Filed 16 April, 1958) 

The death of trustees without provision in the instrument for the ap- 
pointment of their successors does not terminate the trust, since a trust 
does not fail for want of a trustee. 

2. Trusts 8s 9, 20- 
9 trustee holds the bare legal title for the purposes of the trust, and 

therefore the sole heir a t  law of the survivor trustee can a t  most convey 
the bare legal title, but cannot administer the trust or use the t rust  prop- 
erty for his own benefit, and therefore his deed to trustees designated by 
him to carry out the trust is ineffectual as  an appointment of successor 
trustees. 

a. Trusts 5 4- 
Prior to Chapter 12.55, Session Laws of 1953, (G.S. 36-18.1) a clerk of 

the superior court had no power to appoint successor trustees of a charit- 
able trust, such authority being vested solely in the superior court and 
not in the respective clerks thereof. G.S. 36-21. 

4. Trusts §§ 9, 14a- 
The appointment by the clerk of successor trustees of a charitable 

trust in ex parte proceeding prior to the eff'ective date of G.S. 36-18.1, 
is yoid. aud such appointees may not maintain a n  action to restrain others 
from interfering with their asserted rights as  trustees, but successor 
trustees may be appointed by the judge of the superior court nunc pro 
t w c  under G.S. 36-21 or by the clerk under G.S. 36-18.1. 

APPEAL by defendants from Froneberger, J., January Term 1958 of 
CALDWELL. 

The plaintiffs instituted this action to restrain the defendants from 
interfering with the alleged rights of plaintiffs as trustees of the prop- 
erty hereinafter described. 

It appears from the record that the Reverend Reuben Coffey, of 
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Burke County, North Cwolina, on 19 October 1832, conveyed to Wil- 
liam Davenport and Elijah Coffey (trustees), both of Wilkes County, 
S'orth Carolina, a one-acre plot of land in Wiikes County (now Cald- 
well County), "in consideration of the Christian Love and respect 
which he hath and bears toward all denominations of Professed Chris- 
tians who believe in the doctrine of the Protestant religion and in the 
articles of the Christian faith hath bargained and conveyed in (trust) 
the lot of land hereinafter described and the Meeting house thereon 
as a place of public worship for all denominations above mentioned 
to the said William Davenport and Elijah Coffey, Trustees." The de- 
scription of the lot is given by metes and bounds. 

In  the habendum of the deed this language appears: "And the said 
Reuben Coffey doth hereby bind himself his heirs and assigns well 
and truly to warrant and forever defend the aforesaid lot of land with 
its appurtenances unto them the said William Davenport and Elijah 
Coffey, in trust (for th? purposes above mentioned) their heirs and 
assigns forever free and clear from all claims and incumbrances of 
him the said Reuben Coffey his heirs and assigns forever." 

The above deed was duly recorded in Book 0, page 152, in the office 
of the Register of Deeds of Kilkes County, North Carolina. 

William Davenport and E!ijah Coffey, trustees, having died, and 
no successor trustees having been appointed, Edmund W. Jones of 
Caldwell County, on 16 April 1873, executed a deed, as the sole heir of 
one of the trustees, William Davenport, to William B. Coffey, the 
Clerk of the Baptist Church using the property a t  the time, and to his 
wccessors in office, "all the right, title, claim and interest which he 
thc said Edmund W. Jones possesses in the said lot of ground * * *" 
This deed contained a recital of the purposes for which the original 
trust was created and was duly recorded on 12 March 1879 in the 
office of the Register of Deeds of Caldwell County. 

The plaintiffs in this action filed an ex parte proceeding in the Su- 
perior Court of Caldwell County, before the Clerk, in 1946, in which, 
after reciting the contents of the Reuben Coffey deed, they alleged, 
among other things, that about six years prior thereto, certain persons, 
being the petitioners and others, finding that the former church build- 
ings had passed into disuse by reason of their age, raised funds t o  
huild a church on the lot in~olved herein, such church to  be used by 
all denominations in accordance with the express terms of Reuben 
Coffey, as defined in his deed to IVilliarn Davenport and Elijah Coffey, 
trustees. 

The petitioners prayed that they be named as trustees of the Happy 
\-alley Gospel Church, for the purposes of carrying out the trust creat- 
ed and set up in the deed from the Reverend Reuben Coffey to  Wil- 
liam Davenport and Elijah Coffey in 1832. 
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On 23 October 1946, the Clerk of the Superior Court of Caldwell 
County purported to appoint these petitioners as trustees for the pur- 
poses set forth in the petition. 

TYhen the present cause came on for hearing, it was agreed that his 
Honor might hear the matter n-ithout a jury and render judgment on 
the verdict. No evidence was introduced other than the pleadings and 
the exhibits. The defendants moved for judgment as of nonsuit; motion 
denied; exception. The plaintiffs moved for judgment on the pleadings; 
motion allowed; exception. 

The court below held that "the deed by Rev. Reuben Coffey to  the 
grantees named as trustees creates a charitable or religious trust, and 
that the original grantee trustees having died, without the appoint- 
ment of successors, it was the office of the Clerk of the Superior Court 
under the provisions of General Statutes of N. C. 36- to  appoint the 
trustees to  succeed the original trustees who had died." Whereupon, 
the court further held that, the judgment approving the petitioners as 
trustees "is valid, and must be so considered, unless and until a mo- 
tion shall be made in the original special proceeding in which the 
judgment of appointment was made, to set the judgment aside"; that 
such order cannot be attacked collaterally. 

From the judgment entered, the defendants appeal, assigning error. 

Hal B. Adarns, for plaintiff, appellees. 
L. H. Wall, for defendant, appella~lts. 

DESKS, J .  I t  would seem that this appeal requires the determina- 
tion of two questions: (1) Did the use of the words, "unto them the 
said William Davenport and Elijah Coffey, in trust (for the purposes 
above mentioned), their heirs and assigns forever," appearing in the 
habendurn of the deed, clothe Edrnund \.Iv. Jones, the sole heir of Wil- 
liam Davenport, one of the trustees in the Reuben Coffey deed, with 
power to convey a good title to  the premises involved? (2) Did the 
Clerk of the Superior Court of Caldwell County have the authority 
on 23 October 1946 to appoint the plaintiffs as trustees, pursuant t o  
the request in the ex parte proceeding brought before him? 

In our opinion, the use of the words. "their heirs and assigns," in 
the l~nbendum of the deed executed by the Reverend Reuben Coffey 
on 19 October 1832, to William Davenport and Elijah Coffey, trustees, 
for the purposes therein expressed, did not make Edmund W. Jones a 
trustee of the property or give him the right to administer the trust, 
or to transfer the property to anyone else with power to  carry out the 
purposes of the trust. unless directed to do so by a court of competent 
jurisdiction. 
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The death of original trustees, without any provision in the instru- 
ment creating the trust for the appointment of their successors, will 
not terminate or destroy a trust. Lassiter v. Jones, 215 N.C. 298, 1 
S.E. 2d 845. 

The general rule with respect to such trusts is succinctly stated in 
Scott on Trusts, Volume 1, section 101, page 752: "The principle that  
equity will not allow a trust to fail for want of a trustee is clearly 
established. Where a trust has once been created and the trustee dies, 
become insane or subject to some other legal incapacity. or resigns or 
is removed, the trust does not fail, but a new trustee will be appointed." 
Benevolent Society v. Orrell, 195 N.C. 405, 142 S.E. 493; Lassiter V .  
Jones, supra; Cheshire v. First Presbyterian Church, 221 N.C. 205, 
19 S.E. 2d 855; 90 C.J.S., Trusts, Section 217 (a) ,  page 151; 54 Am. 
Jur., Trusts, Section 122, page 106. 

We hold that Edmund W. Jones, a t  most, held only the bare legal 
title impressed with the trust, but that he never possessed the right t o  
administer the trust or to use the property for his own benefit. If indeed 
Edmund W. Jones was the sole heir of William Davenport, and Wil- 
lian Davenport survived his co-trustee, then title vested in him pend- 
ing appointment by civil action in the nature of a bill in equity in the 
superior court of a successor trustee or trustees. Cameron v. Hicks, 
141 N.C. 21, 53 S.E. 728, 7 L.R.A. (NS) 407; Scott on Trusts, Volume 
1, seation 101.1, pQe 753. 

It follows, therefore, that the deed from Edmund W. Jones, as 
sole heir of William Davenport, to William B. Coffey, Clerk of the 
Baptist Church, and his successors in office, which Baptist Church was 
using the property a t  the time, conveyed to Coffey no greater interest 
in the trust property than Jones held. Furthermore, nothing appears 
on this record to indicate that William B. Coffey or any of his suc- 
cessors asserted or have undertaken to assert any right, title or interest 
in the property that has ripened into a good title by adverse pos- 
session or otherwise. Hence, we hold that neither Coffey nor any of 
his successors in office had the legal or equitable right to administer 
the trust created by the Reuben Coffey deed. 

-4s to the second question posed, i t  appears that on 23 October 1946, 
the clerk of the superior court had no power to appoint a successor 
trustee or trustees, except in cases where the former trustee or trustees 
had resigned. G.S. 36-9. 

The provisions of G.S. 45-9 are not applicable to the facts involved 
herein. Cheshire v. First Presbyterian Church, supra. The powers grant- 
ed in G.S. 36-21 are vested in the superior court and not in the  respec- 
tive clerks thereof. 

S o t  until our General Assembly enacted Chapter 1255 of the Ses- 
sion Laws of 1953. mas the clerk of the superior court given the power 
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to appoint a successor trustee or trustees in a situation like that  under 
consideration. If follows, therefore, that  the order of the Clerk of the 
Superior Court of Caldwell County, purporting to  appoint these plain- 
tiffs as trustees to  carry out the purposes of the trust created in the 
Reuben Coffey deed of 1832, was a nullity. 

Even so, the superior court, in a civil action, in the nature of a 
bill in equity, may appoint new trustees or appoint the plaintiffs as 
trustees. n m c  pro tunc (Cheshire v. First Presbyterian Church, supra), 
if the necessary parties are before the court, or trustees may be ap- 
pointed by the Clerk of the Superior Court of Caldwell County, pur- 
suant to  the provisions of Chapter 1255 of the Session Laws of 1953, 
now codified as G.S. 36-18.1. 

The controversy involved in this litigation should be terminated 
without further delay. Representative trustees should be appointed and 
should not come from any one particular group or denomination. The 
purposes of the trust and the limited value of the property involved 
would not seem to  justify controversial litigation or any serious diffi- 
culty in procuring the appointment of trustees satisfactory to  all in- 
terested parties. 

I n  light of the conclusions we have reached, the motion for judg- 
ment as of nonsuit should have been oustained, and the ruling to  the 
contrary is 

Reversed. 

CALDLAW. ISC. ,  A NORTH CAROLINA CBRPORATION, BY S .  W. HINSOK, T/A 
CHARLOTTE HEATING 8 AIR CONDITIONIXG COMPANY v. 
HAROLD J. CALDWELL. 

(Filed 16 April, 1958) 

1. Actions 8 8- 
An action for breach of duty imposed by law arising upon a given 

state of facts is ex delicto and in tort and not ex contractu for a debt. 

2. Corporations 8 12- 
A judgment creditor of a corporation whose judgment is unsatisfied mag 

bring suit in the name of the corporation only for the purpose of collect- 
ing a debt due the corporation, G.S. 55-143, and a n  unliquidated claim 
against an officer of the  corporation to recover damage8 for tortious 
breach of trust by such officer in his dealings with the corporation arises 
ex del icto and is a n  action in tort, and the statute does not authorize 
a judgment creditor to maintain such suit in the name of the corpora- 
tion against such officer. 
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3. dppeal and Error g 2- 
Where i t  appears on the face of the record proper that the conlplaint 

fails to s tate  a cause of action, the Supreme Court will take cognizance 
of such defect ez mcro motrr and dismiss the action. 

APPEAL by plaintiff from Pless, J., October 21, 1957 A Civil Term, 
NECKLENBURG SUPERIOR COURT. 

Civil action instituted on January 26, 1956, in the name of Caldlaw, 
Inc., ( a  corporation) by Charlotte Heating & Air Conditioning Com- 
pany, ( a  proprietorship) under the provisions of G.S. 55-143. At  the 
time the action was brought the proprietorship had an unsatisfied 
judgment against the corporation whose charter had been suspended 
for failure to file reports with the Commissioner of Revenue. The 
sheriff was unable to  find assets of the corporation sufficient to  satisfy 
an execution on the judgment. 

.As a basis for the action. the judgment creditor alleged the defendant 
u-as vice president and one of the directors of the corporation and tha t  
he had dealt with the corporation and had used its credit and assets in 
completing the purchase of an airplane, having title thereto transferred 
from himself to  the corporation, and upon completion of the sale, had 
the corporation transfer title to tlie ultimate purchaser to whom he 
sold at  a profit. The corporation sustained no loss but the appellant 
contends it should have had ail, or a t  least a part  of the profits on the 
transaction. Paragraph 14 of the conlplaint alleged: 

"14. The defendant Harold J. Caldn-ell, by the acts hereinbefore 
alleged, violated his duty to the plaintiff corporation as  its Vice 
President in that  he effected a profit of $14,448.40 through the 
use of the corporation and its assets, and caused no par t  of the 
s ime to arcrue to t h e  benefit of the corporation, but instead caused 
all of said profit to accrue to his own use and benefit." 

The plaintiff asked for judgnlent against the defendant for the 
amount of profit realized in the purchase and sale of the airplane; 
that tlie judgment in favor of the proprietorship be satisfied and a 
receiver be appointed for the corporation to administer the excess of 
wch recovery. 

The defendant, by anelver. :2dniitted that  he was vice president and 
director of the corporation a t  the time of the purchase and sale of 
the airplane; tha: he transferred title to the corporation for its benefit 
with the consent and approval of all directors for the purpose of en- 
hancing the corporation's credit, and that in doing so he acted in good 
faith. He  especially denied any breach of trust or the use of the corpor- 
ation's name or any of its funds for his own benefit. The defendant 
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inoved for nonsuit a t  the close of the plaintiff's e~idence,  and renewed 
the motion a t  the close of all the evidence. The motion was denied. 

Among the issues submitted to and answered by the jury was the 
following: 

"4. Did the defendant, in violation of his fiduciary duty as an 
officer of Caldlaw, Inc., take and appropriate to his own use a 
profit realized from the purchase and resale of said aircraft? 
",4nswer : No." 

The jury having answered Issue No. 4 in favor of the defendant, 
the judgment was entered therein that  the plaintiff recover nothing. 
From the judgment comes this appeal. 

Robinsoi~, Jones & Heusom, for plazntijf, appellalzt 
Porter B. Byrum, for defendant, appellee. 

HIGGISS, J. At the threshold of this case we are confronted with 
the question whether a judgment creditor can maintain an  action in 
the name of the judgment debtor corporation against one of its officers 
upon the ground tha t  he con~n~i t t ed  a breach of trust in the use of 
corporate credit and assets for his own private gain. The plaintiff 
states in his brief: "This is not a creditor's bill but is brought under 
G.S. 55-143 in effect a t  the time of the transaction . . . to  collect debts 
on-ed the corporation by a third person." 

Sssuming the appellant's allegations are true, and tha t  the evidence 
is sufficient to establish them, the defendant's obligation t o  the corpora- 
tion is ex delicto, in tort. It arises, if a t  all, by operation of law be- 
cause of the fiduciary relationship of the parties. Is an undetermined, 
unlitigated cause of action for breach of trust a debt within the  mean- 
ing of G.S. 55-143? " . . . he (sheriff) or the judgment creditor may 
elect to satisfy such execution. . . out of any debts due the corporation; 
and it is the duty of any agent or person having custody of any evi- 
dence of such debt to deliver it to  the officer, . . . with a transfer to the 
o,ficer in writing, . . . and notice to the debtor, shall be a valid assign- 
ment thereof, . . ." (emphasis added) 

"Ordinarily, the term 'debt' does not include the obligation aris- 
ing on account of a tort committed, although the term has been con- 
strued in certain connections 2s including a claim based on tor t ;  and 
i t  has been held that  when a claim in tort  is reduced to, or liquidated 
by, a judgment i t  becomes fixed and certain, and is as much a debt 
as if it had been recovered on a promise. On the other hand, in some 
jurisdictions, the courts have made a distinction between liability 
cz contractu and liability ex delicto, or in tort, and have held tha t  a 
claim arising from a wrong, or ez delicto, is not a debt even when it 
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has been reduced to judgment, the question depending largely upon 
tlie context in which tlie word is used." 26 C.J.S. 6. 

An action based on a clailu for unliyuidated damages, until reduced 
to judgment liquidating the amount of the claim, is not a debt under 
this section (G.S. 28-61). Suskin v. ~Maryland Trust Co., 214 N.C. 
347, 199 S.E. 276. 

I n  a stockholder's derivative suit t o  recover from the directors and 
officers the damages which they caused a corporation to  suffer by un- 
lawfully distributing a portion of the corporation's profits under a 
by-law alleged to be illegal, the action for unliquidated damages was 
not a debt within this section. Healey v. Reynolds Tobacco Co., 48 F. 
Supp. 207. 

"A debt is something due from one person, the debtor, to another 
called the creditor, and may be created by simple contract or evidenced 
by specialty or judgment according t o  the nature of the obligation giv- 
ing rise to it." Silk Co. v. Spinning Co., 154 N.C. 422, 70 S.E. 820. 

"While breach of a duty imposed by statute or by express contract 
is ex contractu, the breach of duty imposed by law arising upon a given 
state of facts is a tort. Hodges v. R.R., 105 N.C. 170. i ln action for 
damages for breach of duty in the latter case is an action for tort. 
Bond v. Hilton, 44 N.C. 308; Willian~son v. Dickens, 27 N.C. 259." 
Solomon v. Bates, 118 N.C. 311, 24 S.E. 478. 

Careful examination of G.S. 55-143 discloses the term "debts" is 
used in a restricted sense. Any agent or person having custody must 
deliver any evidence of such debt to  the officer with a transfer to the 
officer in writing and notice t o  the creditor shall be a valid assignment 
thereof. Nothing in the statute gives authority to  a creditor to  main- 
tain an action in the name of the corporation for the recovery of dam- 
ages for tortious breach of trust by officers in their dealings with the 
corporation. If one creditor can maintain such an action, so can another, 
and one suit would not terminate or settle the full liability. A single 
creditor's interest would extend no further than the recovery of a 
sufficient amount to satisfy his judgment. The law provides a different 
method of settling the corporation's differences with its officers re- 
sulting from a breach of trust. Hence the complaint shows on its face 
that  in no view of the case can the plaintiff maintain this action. 

"When . . . the complaint fails to  state a cause of action, that  is a 
defect upon the face of the record proper, of which the Supreme Court 
on appeal will take notice, and when such defects appear the court will 
ez mero motu dismiss the action." Fuquay Springs v. Rowland, 239 
N.C. 299. 79 S.E. 2d 774; Aiken v. Sanderford, 236 N.C. 760, 73 S.E. 
2d 911; Dare County v. &later, 235 N.C. 179, 69 S.E. 2d 244; Hopkins 
21. Bamhardt, 223 N.C. 617, 27 S.E. 2d 644. 

"We have repeatedly held that  where a complaint states no cause 
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of action such a defect is not waived by answering. The defendant may 
demur ore tenus, and, furthermore, this Court may take notice ex mero 
motu of the insufficiency of the complaint in this respect. If the cause 
of action, as stated by the plaintiff, is inherently bad, why permit him 
to proceed further in the case, for if he proves everything that  he alleges 
he must eventually fail in the action. Garrison v. Williams, 150 N.C. 
674, 64 S.E. 783; Watson v. Lee County, 224 N.C. 508, 31 S.E. 2d 
535; Aiken v. Sanderford, 236 N.C. 760, 73 S.E. 2d 911, where the 
cases are cited." Ice Cream Co. v. Ice Cream Co., 238 N.C. 317, 77 
S.E. 2d 910. 

This disposition makes it unnecessary to consider any other questions 
raised by the appeal. S. W. Hinson, t /a Charlotte Heating & Air Con- 
ditioning Co., will pay the costs of this appeal. 

-4ction Dismissed. 

FRBSK W. DIXON, H. KEITH DISON. AKD JIBRGARET D. TUTTEROW, 
ADMISISTRATRIX OF THE ESTATE OF D. V. DISON, DECEASED, V. VIRGINIA 
L. DIXON, INDIVIDUALLY, VIRGINIA L. DISOX, EXECUTRIX OF ERROL 
P. DIXON, DECEASED, AND FRANK GRIGGS. 

(Filed 16 April, 1958) 

1. Pleadings 8 % 

-4s a general rule, if the causes of action alleged in the complaint a r e  
not entirely distinct and unconnected, if they arise out of one and the 
same transaction, or a series of transactions forming one dealing and 
all tending to one end, if one connected story can be told of the whole, 
they may be joined in order to determine the whole controversy in one 
action. G.S. 1-123. 

The complaint alleged that  the heirs of an estate agreed that  one of 
them should manage the estate for the benefit of all, that the trustee 
heir mishandled the properties, and in a purported sale of one of the 
pieces of realty, conveyed the property to a third person who reconveyed 
to the wife of the trustee heir. Plaintiff prayed for an accounting of the 
entire estate and that  the deed in question be set aside or for a full ac- 
counting of the increases, rents and profits from such property. Hem: 
The complaint is not demurrable for misjoinder of causes of action, since 
the complaint alleges a series of transactions forming one course of deal- 
ings tending to a single end. 

APPEAL by plaintiffs from Stevens, J., a t  September 1957 Term, of 
LENOIR. 

Civil action for an accounting, heard upon demurrer to  the complaint 
for that there is a misjoinder of causes of actions. 
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Plaintiffs alleged in their complaint substantially the following: 
That plaintiffs and defendants are devisees, or personal representatives 
of devisees as allegcd, under the will of Mamie T .  Dixon, who died 
testate in 1936; that plaintiff Frank W. Dixon and defendant Errol 
P. Dixon were the duly qualified executors of said estate; that  follow- 
ing the closing of the administration of Mamie T.  Dixon estate the 
heirs and devisees mutually agreed that Errol P .  Dixon would continue 
to  handle the funds and properties and other interests of said heirs in 
and to the said Mamie T. Dixon estate for and on behalf of all the 
said heirs or representatives; that  defendant Errol P. Dixon lived in 
the town of Kinston where most of the properties were located, and 
the plaintiffs were non-residents; that  thereafter and for a period of 
years the said Errol P. Dixon undertook to handle the properties as 
agent or trustee for the benefit of the heirs; and that  i t  has come to 
the attention of the plaintiffs that  Errol P .  Dixon is mishandling the 
said properties and is not allotting t o  the plaintiffs their proportionate 
shares in the estate. 

And it  is further alleged in paragraph 6 of the complaint: 
"6. That  during the month of July 1948, and prior thereto, the heirs 

named aforesaid had agreed among themselves to a sale of certain 
properties lying and being in the City of Kinston, known as the 'Busy 
Bee Cafe Building' and known and more particularly described as 
follows: * *. 

"That these plaintiffs, and as they are advised, informed and believe 
and upon such information and belief allege, the other heirs of Mamie 
T. Dixon, authorized the said Errol P. Dixon as their representative 
and agent to  negotiate for the sale of said properties on their behalf. 
Tha t  the said Errol P. Dixon reported to  these plaintiffs and the others 
that he had a sale for said building for approximately $18,000, and 
the plaintiffs, together with the other heirs, agreed to sell a t  said figure 
and were later informed by the said Errol P. Dixon that  he was unable 
to  complete said sale, but could sell the properties to Speros Maroules. 
Tha t  the said heirs agreed to a sale to the said Speros Maroules a t  
the original figure and executed a deed which was forwarded to them 
by the said Errol P. Dixon and returned the same to the possession of 
the said Errol P. Dison as their agent and representative. That  said 
deed to Speros 3Iaroules was dated August 10, 1948 and was ultimate- 
ly delivered and placed on record in Book 246, page 47 in the office of 
Register of Deeds of Lenoir County, but that  the said instrument was 
not filed for record until October 9, 1948. Tha t  subsequently these 
plaintiffs were informed by the said Errol P. Dixon that he could only 
get $15,000 for said properties, and had sold the same, and it was not 
until years latcr that  these plaintiffs discovered that  said deed was not 
filed until October 9. 1948: snd that they also then discovered that  
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the said Speros hlaroules and wife had, by deed also dated August 10, 
1948, re-conveyed the same Busy Bee Cafe properties to  Virginia Lee 
Dixon, the wife of Errol P. Dixon, and one of the defendants herein. 
That the said Virginia Lee Dixon was a t  all times aware of the trans- 
actions aforesaid and of the circumstances and conditions under which 
the same was to  be sold, and knew of the relationship between these 
parties. That  the sale of said properties by said Errol P. Dixon to 
Speros illaroules and the reconveyance of the properties to  the said 
Virginia Lee Dixon was contrary to the understanding and intention 
of these plaintiffs, and the others having an interest therein. That  short- 
ly prior to, or a t  the time of the purchase of said properties by the said 
Virginia Lee Dixon, the said Errol P. Dixon withdrew or used from 
the funds of the said Mamie T .  Dixon estate, the sum of $6,000 which 
forined and constituted a part of the purchase price of said properties, 
when conveyed to the said Virginia Lee Dixon. That  the said Errol 
P. Dixon was without authcrization or right to  so utilize said funds, 
and that the same were used without the consent or permission of the 
other heirs and were, in fact, the funds and moneys of these plaintiffs 
and others for which they are entitled t o  of all of the proceeds, rents, 
profits, and increase resulting from said transactions. That  these plain- 
tiffs, and as the plaintiffs are advised, informed and believe and upon 
such information and belief allege, they and the other heirs of Mamie 
T. Dixon are in fact and in equity the owners of a proportionate inter- 
est in said Busy Bee Cafe to  the extent of the amount of their funds 
which were utilized in the purchase thereof, all as represented in said 
$6,000 so withdrawn from the estate funds and used for such purposes. 
That  these plaintiffs and the other heirs are entitled to  an accounting 
on said properties for all rents and profits therefrom and if said plain- 
tiffs and the other heirs are not in fact and in law entitled to  an in- 
terest in said properties as aforesaid, that  they are entitled to  have 
said $6,000 repaid into the funds of said estate with interest thereon 
from the date of its removal, and are entitled to  have determined and 
paid into said estate the amount of any increase in valuation of said 
properties from the date of its purchase until said amount is repaid 
in proporation to  the amount which said $6,000 represents as part of 
the purchase price therefor." 

The plaintiffs further allege that  they have repeatedly asked for 
an accounting by defendant Errol P. Dixon and that all the necessary 
books and information are in his hands. 

"Wherefore, plaintiffs pray: 
"(1)  For an order issued by this court to the said Errol P. Dixon 

to produce a t  the trial of this cause all records, accounts, and inven- 
tories of said estate; 
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"(2) For a complete and full accounting to be made of said Mamie 
T. Dixon Estate; 

" (3) For a judgment against the defendant Errol P. Dixon for such 
money as may be shown to be due by him to the plaintiffs, and for 
judgment declaring such interest as the plaintiffs may show themselves 
to have in the Busy Bee Cafe Building properties, and transferring to 
them the legal record title thereto as their interest may appear, or for 
a full accounting of the increases, rents and profits on said properties 
since the date of its purchase, and for the reimbursement in payment 
to these plaintiffs by the defendants of such share thereof as they 
may show themselves entitled to; and 

"(4) For such other and further relief as the plaintiffs may show 
themselves entitled to upon the whole cause." 

Defendant Errol P. Dixon, having died testate naming Virginia L. 
Dixon as executrix of his will, and she, having qualified as such, was 
made defendant in this action to the end that a complete determina- 
tion of the controversy can be made. 

Thereupon Virginia L. Dixon, Executrix of Errol P. Dixon, de- 
ceased, demurred to the complaint for that: "1. There is a misjoinder 
of causes of action in that the complaint attempts to join (a)  an ac- 
tion for setting aside a deed with (b) an action for an accounting for 
rents and profits due by an agent in the handling of real property. 2. 
The two said causes of action are separable and severable.'' 

The cause being heard upon the demurrer, it was sustained by the 
court. Plaintiffs excepted thereto, and appeal to Supreme Court and 
assign error. 

TVallace & Tt'allace, Il'hite R. A?/cock, D. L. Ward, for plaintiffs, ap- 
pellants. 

Dau*son $ C'owper, Marion A. Parrott, for defendants, appellees. 

WINBORNE, C. J.: This is the determinative question on this appeal: 
Does the complaint in this action contain a misjoinder of causes of 
action? 

In the light of applicable statute, G.S. 1-123, as interpreted and ap- 
plied by this Court, the answer is "No." Bedsole v. Monroe, 40 N.C. 
313; Fisher v. Trust Co., 138 N.C. 224, 50 S.E. 659; Chemical Co. v. 
Floyd, 158 N.C. 455, 74 S.E. 465; Bundy v. Marsh, 205 N.C. 768, 172 
S.E. 353; Barlcley v. Realty Co., 211 N.C. 540, 191 S.E. 3 ;  Bellman v. 
Bissette, 222 N.C. 72, 21 S.E. 2d 896; Owen v. Hines, 227 N.C. 236, 
41 S.E. 2d 739; Erickson v. Starling, 233 N.C. 539, 64 S.E. 2d 832. 

The general rule, deducible from these decisions of this Court per- 
taining to the statute, G.S. 1-123, is that, if the causes be not entirely 
distinct and unconnected, if they arise out of one and the same trans- 
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action, or a series of transactions forming one dealing and all tending 
to one end, if one connected story can be told of the whole, they may 
be joined in order to determine the whole controversy in one action. 
See Owen v .  Hines, supra. 

Testing the allegations of the complaint in the instant case by this 
rule, the series of transactions alleged form one dealing, and a con- 
nected story of the whole is told-all tending to one end-an account- 
ing by Errol P. Dixon as agent or trustee for the heirs in the handling 
of the properties entrusted to him for their and his benefit. 

Hence the judgment sustailiing the demurrer must be, and it is 
hereby 

Reversed. 

LOLA STEELJIAS BATTS v. JOHN NATHANIEL BATTS. 

(Filed 16 April. 1958) 

1. Pleadings § 30- 
A motion to strike irrelevant or redundant matter from a pleading is 

made as  a matter of right when made in apt time. 

2. Pleadings 8 81- 
The test upon motion to strike allegations fro111 a pleading on the ground 

of irrelerancy or redundancy is whether the pleader has the right to 
introduce in evidence the facts to which the allegations relate. 

8. Appeal and  E r r o r  § 47- 
The denial of a motion to strike, even though the motion is made in 

apt time, will not be disturbed on appeal unless the matter objected to 
is irrelevant or redundant and unless its retention in the pleading will 
cause harm or injustice to the moving party. 

4. Divorce and  Alimony 5 12- 
Where, in an action for alimony without divorce under G.S. 50-16, the 

complaint contains allegations of indignities, cruelty or abandonment 
surticient to sustain an order for subsistence pendente lite, demurrer en- 
tered upon the hearing of plaintiff's application for reasonable subsistence 
and counsel fees pending the trial, is properly overruled. 

3. Divorce and  Alimony § Sc- 
Where, in a n  action for alimony without divorce, there a re  allegations 

of indignities and cruel treatment in a chain of connected events for a 
period of some eleven years subsequent to the marriage and again from 
the period beginning some thirty-five years subsequent to the marriage 
and lasting for the three years prior to the institution of the action, 
motion to strike the allegations relating to the prior period should be 
allowed as  being too remote in point of time to be material or relevant 
to the controversy, and further the cause is remanded with direction that  
plaintiff be granted reasonable time to redraft the complaint to s tate  the 
cause of action in a plain and concise manner. G.S. 1-122. 
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APPEAL by defendant from Burgwyn, Emergency J., a t  December 
1957 Term, of NASH. 

Civil action instituted 4 September, 1957, for alimony without di- 
vorce under G.S. 50-16, heard upon application of plaintiff before 
Judge holding a term of Superior Court, for allowance for reasonable 
subsistence and counsel fees pending the trial and final determination 
of the issues involved in the action. 

Plaintiff, in her "petition and affidavit," containing forty-five para- 
graphs, and covering twenty mimeographed pages of typewriting, al- 
leges acts of cruelty and indignities inflicted upon her by defendant, her 
husband, dating back as far as 1918, the year she and he were married. 
In  addition she alleged coercion and fraud imposed upon her by de- 
fendant compelling her to transfer to  him her interest in certain prop- 
erty owned jointly by them- all of which she alleges and contends 
rendered her condition intolerable and life burdensome. I n  her prayer 
for relief she prays only for subsistence penden te  l i t e  and counsel fees. 

Defendant in apt time moved to strike every material allegation 
of the petition on the ground of irrelevancy, redundancy, and imma- 
teriality, in that  they were either too remote in point of time, or they 
concerned qlleged irrelevant property dispute between the parties. 

Defendant,, In addition, demurred to the petition on the ground that  
the allegations of it failed to  state a cause of action, and on ground of 
misjoinder of causes of action. 

Upon hearing, the court overruled the demurrer, sustained a por- 
tion of the matters sought to  be stricken, and overruled other parts. 
.4nd, the court, "finding for the purpose of this application, after hear- 
ing the proof offered by both sides, that  the material facts alleged in the 
petition and affidavit are true, and being of opinion that  in law plain- 
tiff is entitled to  such allotment," ordered "that pending the trial and 
final determination of the issues involved in this action, defendant shall 
pay into the office of the Clerk of Superior Court of Nash County for 
the use and subsistence of the plaintiff the sum of $300.00 per month, 
and the further sum of $400.00" attorney's fee, "which sums are found 
by the court to  be a reasonable allotment for such subsistence and 
counsel fees." 

Defendant excepted (1) to judgment overruling defendant's demur- 
rer, (2)  to  ruling of the court to strike in each and every case in which 
the court overruled the motion to strike, and (3) to  order allowing 
plaintiff alimony pentlentc l i t p ,  and attorney's fees. 

Defendant also gave notice that  he would apply to Supreme Court 
for certiorari within the time and in manner prescribed by the Rules 
of Court as to rulings on motions to  strike. 

And defendant also appeals to  Supreme Court, and assigns error. 
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Cooley & Maul for plaintiff,  appellee. 
L. L. Davenport ,  John 111. King,  I .  T .  Valentine, Jr., for defendant, 

appellant. 

WINBORNE, C. J.: The motion to strike for irrelevancy and re- 
dundancy is governed by G.S. 1-153. It provides, in pertinent part, 
that  "if irrelevant or redundant matter is inserted in a pleading, i t  
may be stricken out on motion of any person aggrieved thereby" and 
"when the allegations of a pleading are so indefinite or uncertain that  
the precise nature of the charge or defense is not apparent, the court 
may require the pleading to be made definite and certain by amend- 

, Here the defendant, having made motion to strike in apt  ment * * * " 
time, it is made as a matter of right. See Lutz  Industries, Inc., v. Dixie 
Home Stores, 242 N.C. 332, 88 S.E. 2d 333, and cases cited. 

"The test is, does the pleader have a right to introduce in evidence 
the facts to which the allegation relates? If so, the motion should be 
denied; if not, it should be allowed." Lutz  Industries v. Dixie Home 
Stores, supra, citing Daniel v. Gardner, 240 N.C. 249, 81 S.E. 2d 660. 
However, "the denial of the motion to strike, made in ap t  time, 'is not 
ground for reversal unless the record affirmatively reveals these two 
things: (1) Tha t  the matter is irrelevant or redundant; and (2) that  
its retention in the pleading mill cause harm, or injustice to  the moving 
party.' " Hinson v. Bri t t ,  232 N.C. 379, 61 S.E. 2d 185. 

In  the light of these principles, a perusal of the complaint in instant 
case discloses that acts complained of began shortly after the marriage 
of plaintiff and defendant in 1919, and culminated in this action in 
1957. The first allegation of cruel treatment and rendering of indigni- 
ties in point of time was in 1919; then in 1930s; then 1954; then 1955; 
and finally 1957. There is, thus, a connected chain of events from 
1919 to 1957 with the exception of a period of years between the 1930s 
and 1954 when there are no allegations of specific acts. However there 
are allegations of general abuse with no dates specified scattered 
throughout the complaint. 

So there seems to  be sufficient allegation of indignities, cruelty, or 
abandonment from 1954 to 1957 upon which the judge could base his 
judgment of subsistence pendente  lite. Hence the demurrer was prop- 
erly overruled. 

We are of opinion, however, tha t  the allegations as to acts from 
1919 to  1930s are too remote to be material and relevant to this con- 
troversy. And, hence. they should be stricken from the complaint. In-  
deed, this Court feels constrained to reverse the rulings of the judge 
by which such allegations are retained in the pleading for the final 
hearing, and "to remand the cause with direction tha t  plaintiff be 
granted a reasonable time in which to  reform and redraft her com- 
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plaint," so as to  contain "a plain and concise statement of the facts 
constituting a cause of action, without unnecessary repetition" as re- 
quired by G.S. 1-122. See Parker v .  White, 237 N.C. 607, 75 S.E. 2d 
615. Daniel v. Gardner, supra. 

Nevertheless, as the hearing was before the judge on application 
for allowance of subsistence and counsel fees pending final hearing, 
the pleading is sufficient to  support the allowance of subsistence and 
counsel fees pendente lite. See Cameron v. Cameron, 232 N.C. 686, 
61 S.E. 2d 913. 

Modified and Affirmed. 

STATE v. ROBERT (BOB) KEY. 

(Filed 16 April, 1958) 

1. Bastards § 6- 
The evidence in this prosecution of defendant for willful failure t o  

provide support for his illegitimate child is held sufficient to take the 
case to the jury, and testimony of the mother of the prosecutrix was ad- 
missible for  the purpose of corroboration. 

2. Bastards &? 7- 
I n  this prosecution of defendant for willful failure to support his illegi- 

timate child, an instruction that  the jury might take judicial notice that  
the normal period of gestation is seven, eight, nine, nine and onehalf ,  
or ten months, i s  held not prejudicial in view of the evidence in this case. 

APPEAL by defendant from Craven, S. J., December 1957 Term, 
WILKES SUPERIOR COURT. 

Criminal prosecution upon a bill of indictment charging the defend- 
ant with the unlawful and willful failure t o  provide support for his 
illegitimate child. 

The prosecuting witness testified the defendant came to  the school 
where she was a pupil, called for her about one o'clock in the afternoon. 
She left with him in his pickup truck. During the hour she was out 
he had intercourse with her, as a result of which she became pregnant; 
and that  she never had intercourse with any other person. She first 
stated the act took place November 1, 1956, then changed to Novem- 
ber 1, 1955. She later stated the act took place in November, 1955. 
The child was born August 22, 1956. On the date of the trial, 1957, the 
prosecutrix was 18 years of age-the defendant a married man with 
two children. There was evidence that  demand had been made of the 
defendant to  support the child and that  the demand had been refused. 

The defendant testified in his own behalf. He  denied having inter- 



N. C.] SPRIKG TERM, 1958. 247 

course with the prosecutrix. However, he admitted that  he gave her 
a wrist watch for Christmas, 1955, and that  he furnished some provi- 
sions for the family a t  that  time. A boy 15 years of age testified that  
in November, 1955, he saw the driver of the school bus in the act of 
intercourse with the prosecutrix. Corroborating evidence was offered 
both by the State and the defendant. From a verdict of guilty and 
judgment thereon, the defendant appealed. 

George B. Patton, Attorney General, Claude L. Love, Assistant At- 
torney General, for the State. 

Julius A.  Rousseau, Jr., H. J. Whicker, ST., for defendant, appellant. 

HIGGINS, J. The evidence made out a case for the jury. Motions 
for a directed verdict were properly denied. The evidence of the mother 
of the prosecuting witness was admissible for purpose of corroboration. 

The defendant's assignment of error No. 10 involves the following 
part of the court's charge: 

"If you find from the evidence and beyond a reasonable doubt 
that Robert Key had sexual intercourse with this girl, . . . about 
the first of November, or thereabouts, and within a reasonable 
period of gestation, t,hat is, within approximately seven, eight, or 
nine months and nine and a half or ten months prior to  the birth 
of the baby (which period of time the members of the jury and 
the court can judicially notice is the normal period of gestation), 
. . . find that he was the father of the child and that  no other 
person was, (it, of course, being impossible for two men t o  be the 
father of the same child) and if you further find that  being the 
father of the child that  he subsequently, . . . failed and refused to 
provide adequate support and gave only $5.00 or some such 
amount, then I charge you it would be your duty, if you find all of 
those t o  be the facts, t o  return a verdict of guilty as charged. 
"If, however, you find that  he was not the father of the child, or 
if upon considering all the evidence you have a reasonable doubt 
as to  whether he was the father of the child, i t  would be your duty 
to  give him the benefit of that doubt; and . . . return a verdict of 
acquittal or not guilty; or . . . if you find that he is the father 
of the child, but . . . did not willfully, intentionally, refuse to  sup- 
port the child, then, likewise, i t  would be your duty, giving him 
the benefit of the doubt,, to  ret'urn a verdict of acquittal or not 
guilty." 

The defendant especially objects to  that  part of the charge which 
states in substance that the court and jury may judicially notice that  
the normal period of gestation is seven, eight, nine, nine and one-half, 
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or ten montl~s. In  support, of the objection, the defendant cites the case 
of State v. Forte, 222 N.C. 537, 23 S.E. 2d 842; "And it is a matter of 
common knowledge that the term of pregnancy is ten lunar months, 
or 280 days." 

The evidence is to  the effect the defendant had intercourse with the 
prosecutrix one time. She fixed the date of this act as November 1, 
1956, immediately changed to November 1, 1955, and, another time 
in her testimony said the act occurred in November, 1955. She testified 
that y a s  her only act of intercourse with any person. The defendant 
testified that he never, a t  any time, had intercourse with the pkosecut- 
ing witness. 

The jury resolved the sharply conflicting evidence against the de- 
fendant. No doubt, his admission on cross-examination weighed heavi- 
ly against him and induced the jury to  find for the State. So unusual 
it is for a married man to go to  the home of a 16-year-old girl whom 
he had seen only twice before to  present her a wrist watch as a Christ- 
mas present that  the jury failed to  believe his story. 

In  view of the evidence in the case, the court's charge is not deemed 
prejudicial. The record fails to  disclose any valid reason why the ver- 
dict and judgment should be disturbed. 

No Error. 

NAN MATTOX HERNDON v. JACK DENNIS HERNDON. 

(Filed 16 April, 1965) 

Divorce and Alimony § 12: Judges § 2a- 
The resident judge of the district has the jurisdiction to hear and LIP- 

termine motion for reasonable subsistence and counsel fees p e n d c t ~ t e  
lite in an action for alimony without divorce. G.S. 50-18. 

APPEAL by defendant from Bickett, J., in Chambers, October 22, 
1957, a t  Raleigh, County of WAKE. 

Civil action for allotment of subsistence and support without di- 
vorce, and for reasonable subsistence and counsel fees pendente lite. 

Upon a hearing the resident judge of the Superior Court, Tenth 
Judicial District, a t  Raleigh, N. C., finding from the pleadings and 
affidavits that plaintiff-and defendant were married on 28 December, 
1956; that defendant separated himself from plaintiff on 22 July, 
1957, and that he has since failed to provide plaintiff with necessary 
subsistence according to his means and station in life, entered an order 
for subsistence and counsel fees, and retained the cause subject to 
further orders of the court. 
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Defendant excepted thereto, and appeals to Supreme Court and as- 
signs error. 

Charles M. Griwn, J. Harold Griffin, for plaintiff, appellee. 
Emanuel & Enzanuel, for defendant, appellant. 

PER CURIAM: The only assignment of error presented on this ap- 
peal is based upon exception to the order entered, and to the signing 
thereof. 

The record discloses that  this action was instituted, and has been 
prosecuted thus far, in accordance with provisions of G.S. 50-16. Hence 
the resident judge of Superior Court was empowered to make the or- 
der from which appeal is taken. See Olham v .  Oldham, 225 N.C. 476 
35 S.E. 2d 332. Therefore, the order is 

Affirmed. 

R. T. CAUDLE T. HERBERT E. SWANSON ASD WIFE, ELIZABETH L. 
SWANSON. 

(Filed 30 ,4pril. 1968) 

1. Evidence 8 46d- 
Witnesses with special practical knowledge of the cost of n~a te r i a l s  

and  labor in the construction of houses of like value and  who had seen 
and a re  familiar with the house constructed for  defendants by plaintiff', 
may testify, upon the conrt's finding t h a t  they a r e  esperts,  a s  t o  their  
opinion of the reasonable coat of the construction of defendants' house, 
their  testimony being based on facts known and observed by them and 
not upon hypothetical questions. 

2. Evidence 8 4 9 -  
Testimony of experts will not be admitted except in case of necessity 

where tile proper undrrstanding of the  facts in issue requires scientific 
or  specialized lmowleclgc or  experience, but when such testimony is neces- 
sary  and is properly admitted, objection thereto on the ground tha t  i t  
invades the province of the jury is untenable. The distinction is noted in 
cases of opinion evidence by nonespert  witnesses. 

3. Trial 8 4956- 
Where the jury nnsvers  the  issues upon sharply conflicting evidence 

and the verdict is snpported by competent evidence and there is nothing 
to show that  the  amount awarded was  the  result of bias or  prejudice, 
the  trial  court  may refuse motions to set  aside the verdict for  inadequate 
award and on the  ground tha t  the verdict was not supported by sufficient 
evidence, and, upon its  opinion t h a t  the  award  is inadequate, increase 
the amount of the award  with consent of defentlsnts, the motions being 
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addressed to the discretion of the court and there being nothing in the 
record tending to show abuse of discretion. 

4. Judgments  § l'ib: Appeal and  Error § '20- 
Ordinarily, the judgment lnust follow the verdict. Kerertheless, the 

trial court has bhe power, with the consent of defendants, to increase 
the amount of the verdict, and such additur is not prejudicial to plaintiff 
when plaintiff thus receives more than awarded by the jury and an amount 
not less than a reasonable jury might award him on the sharply con- 
flicting evidence. The additur does not infringe plaintiff's right to trial 
by jury as  guaranteed to him by Art. I, Sec. 19, of the Sorth Carolina 
Constitution. 

3. Constitutional Law P- 

A party may waive his right to trial by jury. 

6. Constitncional Law 23- 
The provision of the 7th Amenclnient to the Constitution of the United 

States guaranteeing the right of trial by jury applies only to the federal 
courts and not to the state courts. 

APPEAL by plaintiff from Pq-eyer, J., 23 September Term 1957 of 
FORSYTH. 

Civil action to recover upon an alleged oral contract to  construct 
a dwelling house upon a cost plus basis. 

Plaintiff's evidence in support of the allegations of his complaint 
shows the following facts: Plaintiff, a resident of Forsyth County, has 
been constructing residential and commercial buildings for 15 years. 
I n  March 1956 the defendants, who are husband and wife and resi- 
dents of Forsyth County, had plans for the construction of a home, 
and contacted plaintiff as to  building it. After preliminary conversa- 
tions plaintiff and the defendants entered into an oral agreement, 
whereby plaintiff was to  furnish the materials and labor, and build 
the home according to the defendants' plans, excluding the digging of 
a well, and the furnishing and installing of plumbing fixtures, heating 
and bathroom tile, for the sum of $800.00, plus the actual cost of the 
construction of the home in materials and labor, and plus $1.75 an 
hour for plaintiff's labor on the home, which was to  be added t o  its 
cost. During the course of construction the defendants ordered a num- 
ber of changes made in their plans, which plaintiff obeyed. The build- 
ing of the home was completed ahoul 15 September 1956. On 20 Decem- 
ber 1956 plaintiff furnished the deferidants a w i t t en  itemized statement 
of account showing that the cost of materials and labor for the con- 
struction of their home, plus $800.00 for his services, was $15,091.99, 
and that the defendants had paid on the account $4,700.00. This ac- 
count did not include any charge for plumbing fixtures, heating and 
bathroom tile. The defendants refused to pay the account, and plain- 
tiff filed notice$ and claims for materialmen's and laborers' liens. 
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The defendants' evidence in support of the allegations of their an- 
swer shows these facts: Plaintiff and the defendants entered into an 
oral agreement that  plaintiff would furnish the materials and labor and 
build a home for them according to their plans a t  a cost not t o  exceed 
$13,000.00, plus $800.00 for supervising the construction. Nothing was 
said by the parties when the contract was entered into in respect to  
who would arrange for the purchase of plumbing fixtures, a furnace 
for the home and bathroom tile. The defendants paid for the plumbing 
fixtures in their home $1,289.41, for the tile work $855.00, and for 
heating and guttering $955.00, and paid plaintiff on account $4,700.00, 
and they contend that  they were indebted t o  plaintiff a t  the most in 
the sum of $13,800.00, less these amounts. 

The defendants further alleged in their answer that  if i t  should be 
found that the contract betwee; them and the plaintiff had no definite 
limitation as to  the cost of the construction of their home, that  the 
~ a r t i e s  contracted in contem~lation of law that  the cost of the home 
ivould be only those costs rlasonably necessary to  be incurred in its 
construction. The defendants offered evidence to  show that  during the 
construction of their home they made no change in their plans, and 
that  the fair cost of its construction as it  stood when completed was 
from $13,000.00 to $14,500.00, exclusive of any fee to  the builder. 

The defendants in their answer admitted "that as much as $5,991.33 
may be due the plaintiff herein, which sum the defendants are pre- 
pared and have heretofore offered to pay and now offer t o  pay." 

The following issues were submitted to  the jury, and answered as 
appears: 

"1. Did the plaintiff enter into an oral agreement with the defend- 
ants Swanson t o  construct a house on a cost plus basis, as alleged 
in the Complaint? Answer: KO. 
"2. What amount, if any, is the plaintiff entitled t o  recover of the 
defendants Swanson? Answer: $6,192.00." 

After the verdict had been accepted by the court, the judge, with 
the consent of the defendsnts, added to the recovery $500.00, and sign- 
ed a judgment that  the plaintiff have and recover from the defendants 
the sum of $6,692.00, together with the costs of this action, and the 
cost of filing plaintiff's liens for labor and materials. 

From the judgment entered plaintiff appeals to this Court. 

Clyde C. Randolph, Jr. ,  for plaintitf, appellant. 
Eugene H. Phillips for defendants, appellees. 

PARKER, J. There is no exception to  the issues submitted t o  the 
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jury. The jury found by their answer to  the first issue that  the plain- 
tiff had no contract as contended for by him to build the defendants' 
home. The trial court in its charge to  the jury on the second issue, 
which is what amount, if any, is the plaintiff entitled to  recover of 
the defendants, declared and explained the law arising on the evidence 
if the jury found that the contract between the parties was as con- 
tended for by the plaintifi, did likewise if the jury found that  the con- 
tract between the parties was as contended for by the defendants, and 
then instructed the jury that  if they found "by the greater weight of 
the evidence that  there was no meeting of the minds on either of the 
two types of contract alleged, why then Mr. Caudle would be entitled 
to an amount which you find it was reasonably worth to  build such a 
house as this one about which this suit was brought." To  this part of 
the charge plaintiff has no exception. 

Edward Shelton, a witness for the defendants, testified in substance 
as follows: For ten years he has been continuously engaged in Forsyth 
County in constructing homes of a value between $12,000.00 and $18,- 
000.00. During this time it has been necessary for him to  keep informed 
as to  the costs of materials and labor in building various types of 
homes, and he is familiar with the costs of such construction for the 
year 1956. He  saw the defendants' home while i t  was being built, and 
did some masonry work on it. He  saw and went through their home 
after i t  was completed. At this point in his testimony the trial court 
held that he was an expert in the construction of homes of a value less 
than $20,000.00. He  was then asked if he had an opinion satisfactory t o  
himself, based upon his examination of the defendants' home, and upon 
his knowledge and experience in building matters, as t o  the fair and 
reasonable cost of constructing the defendants' home, including every- 
thing that  is in it, exclusive of the fee to  the builder, during the year 
1956. Over the objection and exception of the plaintiff, he was per- 
mitted to  answer that  he had such an opinion. He  was then asked what 
his opinion was, and over the objection and exception of the plaintiff 
he was permitted to answer he thought i t  could be built for $13,000.00 
to $14,000.00 construction costs. Plaintiff assigns as error the admis- 
sion of this evidence over his objection and exception. 

Paul Flynt, another witness for tht: defendants, testified that  he had 
been a building contractor for 8% years, that  in 1956 he was primarily 
engaged in building homes in Forsyth County, was acquainted with 
the costs of labor and materials going into home construction during 
that year, and had examined the defendants' home and had looked a t  
the plans. The court held that  he was an expert in the construction of 
residential dwellings. He  was then asked if he had an opinion satisfac- 
tory to  himself, based upon his examination of the defendants' home, 
and upon his knowledge and experience as a builder, as to  the fair 
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and reasonable cost of constructing the home in its entirety in the year 
1956, exclusive of any fee to the builder. Over the objection and excep- 
tion of the plaintiff he was permitted to answer that he had such an 
opinion. He was then asked what his opinion was, and over the objec- 
tion and exception of plaintiff he was permitted to answer $14,000.00 
to $14,500.00, exclusive of any fees or profits to the builder. Plaintiff 
assigns as error the admission of this evidence over his objection and 
exception. 

Plaintiff excepted to the ruling of the court holding that Edward 
Shelton is an expert in the construction of homes of a value less than 
$20,000.00. However, he states in his brief that he has abandoned his 
assignment of error based on the exception to  such ruling. Plaintiff did 
not except to the court's ruling holding that  Paul Fllynt is an expert in 
the construction of residential dwellings. 

"A witness experienced in a building trade, and who is shown to 
have had sufficient opportunity for observation, and to be adequately 
qualified to form a judgment as to the matter of which he undertakes 
to speak, may testify as to his inferences or judgment as to matters in 
his particular department. The statement may relate to various mat- 
ters connected with the construction, condition, or repair of buildings, 
sulch as the east of a house or other building. . . ." 32 C.J.S., Evidence, 
pp. 326-327. See Zbid, p. 129. 

This is said in 20 Am. Jur., Evidence, Sec. 833: "The determination 
of the cost of certain repairs or construction is necessarily a matter of 
estimate by a person qualified in the class of work in question and 
is consequently a proper subject of opinion testimony, when given by 
properly qualified witnesses. Builders, contractors, or architects are 
competent witnesses on questions of the cost of construction or repair 
of buildings." 

In  Younce v .  Lumber Co., 155 N.C. 239, 71 S.E. 329, plaintiff's al- 
leged damages were measured by him between the contract price of 
sawing the timber into lumber, and what he contended was the cost 
of doing so. The defendant offered, as a witness on the cost of doing 
the work, a man who had 18 or 20 years of experience in the sawmill 
business, and was so engaged in 1906 and 1907, the year in which the 
breach of agreement is alleged to have occurred, and had manufactured 
lumber in some smooth and some rough land in Rutherford County. 
The trial court excluded this evidence. In  awarding a new trial this 
Court said: "We think his Honor erred in excluding the evidence. It 
is true the witness had never been on this particular land, but he had 
expert knowledge of the cost of sawing and manufacturing lumber 
upon both smooth and mountainous lands in Rutherford County. I t  
was proper for him to state the average coat of sawing and manufactur- 
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ing lumber as a fact in his experience to be considered by the jury and 
given such weight as in their opinion it  was entitled to." 

I n  Sikes v. Paine, 32 N.C. 280, the Court said: "On questions of 
science, or trade, and others of a similar character, persons of skill 
are permitted to  give their opinions in evidence. . . . I n  all these 
cases of science and skill the opinion of the witness is admitted as evi- 
dence, upon the ground that  he is conversant with the business to which 
he is called to  testify, and has, therefore, peculiar knowledge concern- 
ing it." 

I n  Denson v. Acker, 201 Ala. 300, 78 So. 76, plaintiff sued the de- 
fendant for the price or value of repairs done upon defendant's house. 
Defendant denied tha t  there htad been any agreement as to the price 
of the work to  be done, and contended that  he had paid in part and 
in other part tendered to  plaintiff the full value of the repairs. From 
a judgment for plaintiff, the defendant appealed. I n  its opinion the 
Court said: "In view of defendant's contention that  he had no express 
contract with plaintiff in regard to  the work done, the witness Mann, 
a contractor of long experience and acquainted with values in his 
line in the neighborhood where the work was done, was competent t o  
give his opinion as to  the reasonable value of the work and material 
contributed by plaintiff to  the repair of defendant's house, and this, 
in substance, is what the witness was allowed to testify." 

I n  Borough of Atglen v. Pennsylvania Public U.  Com'n., 174 Pa. 
Super. 149, 100 A. 2d 138, i t  is said: "The testimony of properly quali- 
fied experts as to  the probable cost of construction is competent evi- 
dence and, if believed, may afford substantial basis for a judgment." 

The evidence shows that  Edward Shelton and Paul Flynt had 
special knowledge of the cost of materials and labor for the construc- 
tion of a home of the value of defendants' home in Forsyth County 
during the year 1956. Their knowledge of the cost of labor in con- 
structing a home must necessarily be based upon the number of hours 
of labor that  would be required to  build such a home. This was a sub- 
ject outside the ordinary realm of human experience. The only prac- 
tical method of showing the cost of construction of defendants' home 
was by means of opinion evidence by persons of specialized knowl- 
edge or experience in that  particular business. Both witnesses had 
seen and were familiar with defendants' home after i t  was completed. 
Their opinion as to  the cost of its construction was based on facts 
known and observed by them. They were not answering hypothetical 
questions. The court properly allowed them to  express their opinion 
as  to  the cost of construction of defendants' home to aid the jury in 
weighing and considering the evidence in the final determination of 
the case, because they possessed on this subject a superior knowledge 
and experience to  co-ordinate and weigh the facts within their own 
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knowledge so as to  draw the correct and proper opinion therefrom as 
t o  the cost of construction, as one without such special knowledge 
could not. 

Plaintiff contends this evidence should have been rejected because 
it invades the province of the jury. This Court iq  Patrick V .  Treadwell, 
222 N.C. 1, 21 S.E. 2d 818, quotes this language from 20 Am. Jur., 
p. 653: " 'Opinion testimony of experts is only admissible in cases of 
necessity, where the proper understanding of facts in issue requires 
some explanation of those facts or some deduction therefrom by per- 
sons who have scientific or specialized knowledge or experience. Such 
testimony does, in a broad general sense, encroach upon the province 
of the jury; and when it  relates to matters directly in issue, i t  should 
not be admitted unless its admission is demanded by the necessities of 
the individual case.' " 

In  Stansbury's North Carolina Evidence, p. 238, i t  is said: "Ex- 
ceptions to the rule are recognized where the question is one of mental 
capacity or condition, habits of temperance or the reverse, solvency 
or insolvency, identity, handwriting or value. Here opinion evidence 
is admitted or excluded without regard to  whether it  touches the very 
issue for the jury." W o o d  v. Ins. GO., 243 N.C. 158, 90 S.E. 2d 310, 
relied on by the plaintiff, is distinguishable. The opinion evidence 
held there to be inadmissible was that of non-expert witnesses. The 
assignments of error as to  the admission in evidence of the opinion of 
Edward Shelton and Paul Flynt as to  the cost of construction of the 
defendants' home are overruled. 

Plaintiff's sole assignment of error to the charge is that the court 
instructed the jury that defendants offered the evidence of Paul Flynt 
and Edward Shelton "in support of their contention, that the amount 
claimed by the plaintiff was too high." This assignment of error is 
overruled. 

The trial court denied plaintiff's motions to set aside the verdict 
as being contrary to the greater weight of the evidence, and as a mat- 
ter of law for the reason that there is insufficient competent evidence 
to support the verdict, and plaintiff excepted. The judgment then re- 
cites "and the court being of the opinion that the amount of the dam- 
ages as awarded by the jury are inadequate, and that judgment should 
be rendered in the plaintiff's favor in the additional sum of $500.00, 
and the defendants having consented thereto, . . . i t  is ordered . . . that 
the plaintiff recover of the defendants . . . the sum of $6,692.00, to- 
gether with the costs . . . ." 

The evidence offered by plaintiff and the defendants was in sharp 
conflict. There is sufficient competent evidence to support the verdict. 
Plaintiff's motions to set aside the verdict for the reasons assigned 
were addressed to the sound discretion of the trial judge, and in the 
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absence of a showing of abuse of discretion by the trial judge his re- 
fusal of such n~otions will not be disturbed on appeal. G.S. 1-207; 
Frye  & Sons, Inc. v. Francis, 242 N.C. 107, 86 S.E. 2d 790; Walston V .  
Greene, 246 N.C. 617, 99 S.E. 2d 805. There is a vital distinction be- 
tween mere inadequacy in a verdict when the evidence is in sharp 
conflict, and such inadequacy as would indicate a verdict was the re- 
sult of bias and prejudice. And we must bear in mind that  the trial 
judge participated in the trial, saw and heard the witnesses, and 
knew what took place, much of which cannot be preserved in any 
record. While the judgment recites the trial court was of opinion tha t  
the amount of damages awarded was inadequate, he did not exercise 
the power of discretion rested in him to set the verdict aside on that  
ground, and, in our opinion, it cannot be said that  his refusal was an 
abuse of his discretion. 

Plaintiff excepted to the judgment, and contends that the trial judge 
in signing a judgment, that  he recover from the defendants, with their 
consent, $500.00 more than the jury awarded him in answer to  the 
second issue, deprived him of his right to a jury trial as guaranteed 
to him by Article I ,  Sec. 19, of the North Carolina Constitution. 

This Court said in Cohoon v. Cooper, 186 N.C. 26, 118 S.E. 834: 
"Indeed, the court had the power to reduce the verdict of its own 
motion so long as the plaintiff, the party in whose favor it was render- 
ed, did not object." This Court held in Hyatt v. McCoy, 194 N.C. 760, 
140 S.E. 807, that  the judge could not reduce a verdict in favor of 
plaintiff from $10,000.00 to $8,000.00 without his consent. See Isley v. 
Bridge Co., 143 N.C. 51, 55 S.E. 416. Such remittitur practice with 
the plaintiff's consent has been followed for many years by the courts 
in this State. It would seem that  such procedure does not deprive a 
defendant of his constitutional right to have a jury assess the damages 
he must pay, because he will pay less under such procedure than the 
amount which a jury awarded by its verdict against him, and he will 
pay no more than a reasonable jury might award against him. 

In  the instant case the trial judge in his discretion refused to set 
the verdict aside. By the additur procedure adopted, the plaintiff, by 
consent of the defendants, receives no less, but in fact more, than the 
jury awarded him by its verdict, and he  receives no less than a reason- 
able jury might award him on the sharply conflicting evidence in the 
case. 

Under the remittitur procedure, part of what the jury awarded the 
plaintiff is taken away from him with his consent. Under the additur 
practice, the whole of what the jury awarded is upheld, and something 
in addition is given to the plaintiff, with the defendants' consent, and 
the departure from what the jury actually did is consented to  by the 
party prejudiced by such departure. 
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If the arguments used to uphold the reinittitur practice, a s  not de- 
priving a defendant of his constitutional right to a jury trial are sound, 
then corresponding arguments used to sustain tlie additur procedure 
would also seem to be sound. To say that  the arguments upholding 
the reinittitur practice are sound, while the corresponding arguments 
advanced to sustain the additur procedure are not sound, necessarily 
leads to the absurd conclusion tliat a plaintiff has a greater right to 
a jury verdict, determining tlie amount of his recovery, )than a defend- 
ant.  I t  may be suggested that  the additur practice deprives a defend- 
ant  of his constitutional right to a jury trial. The obvious answer to 
tliat contention is that the defendant can m i v e  that  right, which he 
does wlie11 hc consents to pay the additur, just as a plaintiff waives 
his corlstitutional right, when he consents, to a reinittitur. In  this 
State the parties to a civil action have a right to waive a jury trial. 
Sort11 Carolina Constitution, Art. IV, Sec. 13; G.S. 1-184; Bartlett v. 
Hopkins,  235 N.C. 165, 69 S.E. 2d 236; Keith v. Silvia, 233 N.C. 328, 
64 8.E. 2d 178. See 11 Am. Jur., Cons. Law, Sec. 119. 

The cases seem to  be in conflict on the question of the power of 
the trial court to increase the amount of the verdict over either party's 
refusal to consent to tlie additur. I11 an annotation in 56 A.L.R. 2d, 
pp. 221-226, are set forth cases from many jurisdictions holding that  
under the particular facts involved that  the trial court did not have 
the power to increase the verdict over eithcr party's refusal to con- 
sent to  the additur. In  the saiue annotation, pp. 226-231, are set 
forth many cases from many jurisdictions holding that  under the 
circu~iistances involved the trial court could increase the amount of 
the verdict. 

In  Il'inn v. Finch, 171 S . C .  272, 88 S.E. 332, it was held that  in a 
buyer's action for damages fur breach of warranty in the sale of a 
horse, where the jury, on an i>sue subn~itted, returned a verdict for 
the buyer for $125.00, a judgment that  the seller surrender the buy- 
er's unpaid note for the horse, and that such surrender should satisfy 
the damages, and that  the buyer surrender the horse to the seller, was 
held, on plaintiff's appeal, erroneous, in that  it was not germane to 
and did not follow the verdict. The Court said: "It  is a cardinal rule 
tliat the judgment must follow the verdict, and if the jury have given 
a specified sum in an action for damages, the Court cannot increase 
or dec~ease the amount, nor can it change the substance of the ver- 
dict; the remedy for any error committed by the jury being a new 
trial." The sole authority cited to support the statement is Black 
on Judgments (2 Ed . ) ,  Sec. 142. The Court closes its opinion with 
this language: "Since this opinion was prepared, the parties have 
agreed that  the amount of the recovery may be credited on the note, 
and this n-ill be done in the court below and provided for in the judg- 
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inent, the costs to be paid by the defendant." It nowhere appears in 
this case that  either party consented to the judgment, and the sectior. 
cited from Black on Judgments is entitled "Judgment must follow 
the verdict," and the section does not refer to  a case where one of 
the parties consents to the change. I n  the opinion the Court said the 
trial court cannot decrease the amount of the ~ e r d i c t ,  but this is in 
conflict n-it11 what this Court has said, a s  set forth above, when the 
plaintiff consents to the decrease. Obviously, Winn zl. Finch is not 
authority for the question before us, where the defendants consented 
to the additur. 

G'ensel v .  Halvorson, 248 Jlinn. 527, 80 N.W. 2d 854, was decided by 
tile Supreme Court of nlinnesota on 25 January 1957. Plaintiff was 
a passenger in a car driven by defendant Roemer, which collided 
with another car driven by defendant Halvorson. Plaintiff brought 
suit for $56,000.00 for personal injuries sustained in the collision. The 
jury returned a verdict for plaintiff in the sum of $3,000.00, after which 
he moved in the alternative for a new trial on the issue of damages, 
and in the event of a denial, fur a new trial on all the issues. The trial 
court ordered that the motion be denied on condition that  each de- 
ft~ndnnt consent to an entry of judgment in the sun1 of $9,830.92 against 
thein jointly, and otherwise the motion for a new trial on all the  
issues was to be granted. Both defendants consented to the entry of 
judgmc,nt in the increased amount. Plaintiff appealed on the ground 
t l ~ n t  the use of additur constituted an infringement upon his constitu- 
tional guamntce of a jury trial. Judge Murphy speaking for a unani- 
~uous  court, after stating that  remittitur has been established state 
~)ractice for a long time, and after stating that even if Dimick v. 
Sch ied t .  293 11.8. 474, 79 L. Ed. 603, which was a 5 to 4 decision, with 
3Ir. .Justice Stone disscnting, and Chief ,Justice Hughes, and Mr. Jus- 
tic? I3~mcleis and Mr. Justice Cardozo concurring in the dissent, is 
tl~c. law in the Federal Courts, they were not required to follow it, be- 
cause .4inend. VII to thr  U.S. Constitution guaranteeing trial by 
j w y  in sujts a t  common law in the U.S. Courts is not binding upon 
t l ~ ~  >tat('<, has this to say about additur in a scholarly and exhaustive 
o1,inion: "An tximination of authorities from ot>her jurisdictions indi- 
cntc.; ~ n r y i n g  T .~cT~-s  as to the validity of additur. S e w  Jersey and 
\\7:isl~ingt~n linvc !~cld additur to be within the power of the trial 
c .o~~r t .  f ; i l . ( 7 ~ ~ , 1 ~  1:. Ill irlgslron'l~, 90 N.J. 1,. 490, 101 A. 243; Clnusing zl. 
K c t ~ l i i ! ~ ~ , .  1" Kash .  67, 224 P. 573. -1dditur is non- provided for by 
s t ; l tu i~.  in V7:~sllington. RCY. Code of Washington, Scc. 4.76.030. Rhode 
Is1:1ni1 11:1.~ a rtatutc n-llich requires the trial court to permit the losing 
l'nrty to conmlt to an additur before it can grant a new trial for in- 
:~cicquar:- of tl:~mncee. Public 1 ,nm of Rhode Island 1939-40, c. 946. 
ST. 1 .  S(w- Y01.1i l~n- :  11cld additur to bc constitl~tional, at  least n.lien 
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the damages are increased to the highest amount awardable as a mat- 
ter of law. O'Connor v. Papertsian, 309 N.Y. 465, 131 N.E. 2d 883. 
hIassachusetts, Illinois, and Delaware hold that  additur is within the 
power of the trial court when liquidated damages are involved. Clark 
v. Henshaw Motor Co., 246 Mass. 386, 140 N.E. 593; Yep Hong v. 
TV~lliams, 6 Ill. App. 2d 456, 128 N.E. 2d 655; Rudnick v. Jacobs, 
9 W. W. Harr.  169, 39 Del. 169, 197 A. 381. California and Pennsyl- 
vania hold additur to be beyond the power of the trial court. Dorsey v. 
Barba, 38 Cal. 2d 350, 240 P .  2d 604; see, Raymond L. J. Riling, Inc. 
v. Schuck, 346 Pa.  169, 171, 29 A 2d 693, 694. Wisconsin permits the 
trial court to give the plaintiff the option of accepting the lowest 
itinount of damages a fair-minded jury ~ o u l d  probably allow or to 
have a new trial, Rlsch v. Lawhead, 211 Wis. 270, 248 N.W. 127, or 
~t can give the defendant the option to be assessed the highest amount 
of dainages a fair-minded jury would probably allow or to have a new 
trial. See, VcCauley v. International Trading Co., 268 Wis. 62, 71, 
66 X.?TT. 2d 633, 638. Khile it 1s apparent there is a wide area of dis- 
agreement among the authorities as to this issue, we think that  the 
better authority, a; expressed by N r .  Juqtice Stone's dissent in Dimick 
21.  Scllzedt, slipra, aq well as n reasonable appraisal of Minn. Const. 
art .  I ,  Sec. 4, in the light of recognized practice in this state, compels 
the conclusion that the practice of uslng additur is in the interest of 
the sound adininistrat~on of justice and tha t  in the case before us the 
trial court was within its constitutional power in raising the amount 
of dainages with the consent of the defendant. This practice avoids 
the necessity of a new trial with its accompanying expense and delay. 
23 Calif. I,. Rey. 536, 537. I t  does not prejudice the plaintiff's interests 
any inore than the use of re~nitt i tur prejudices those of defendant. 
44 Tale  I,. J. 318, 324. Under the practice the plaintiff receives more 
than the jury did award him. and if the damages as increased are 
still inadequatc, the plaintiff may appeal on that  ground, Rule 59.01 (5) 
of Rules of Civil Procedure, a t  which time the appellate court will 
have the benefit of the trial court's judginent as to what may consti- 
tute an adequate verdict. To the extent that Mohr v. Williams, 95 
1Iinn. 261, 104 S . W .  12, 1 L.R.A., S . S . ,  439, holds t o  the contrary, it 
is hereby overruled." 

-1s plaintiff points out in his brief the Supreme Court of the United 
States held in Dimick v. Schiedt, supra, a 5 to  4 decision, that  additur 
l'ractice was contrary to the 7th Amend. to  the U. S. Constitution 
guaranteeing jury trials in the courts of the United States. I t  is well 
scttled tha t  the 7th Amend. to  the U. S. Constitution applies only to  
the  federal courts and not to the state courts. Furniture Co. v. Baron, 
243 S . C .  502. 91 S.E. 2d 236; St. Lollis & S. F. R. Co. v. Brown, 241 
U.S. 223. 60 L. Ed. 966; Pearson v. 17eu:dall, 95 U.S. 294, 24 L. Ed. 
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436; 31 Am. Jur., Jury,  p. 554; new 31 Am. Jur., Jury,  1). 15. The dis- 
senting opinion of Mr. J u t i c e  Stone in tlie l l i v~ i ck :  case-a convincing 
and closely reasoned opinion s ~ p p o r t ~ e d  by ample nulthority, and con- 
curred in by three eminent jurists-clearly points out tha t  the reasons, 
for denymg the power of a federal court t o  follow the additur practice, 
would require a liolding denying the power of a federal court to  fol- 
low the remittitur practice. ?lie majority opinion evades this issue 
by pointing out tliat the power of a federal court, with regard to the 
remittitur practice, was not involved in the Dimiclc case, though rec- 
ognizing tliat the Supreme Court had previously approved the exercise 
of such power. Later in U.  S. v. Kennesaw Mountazn Battlefield Ass'n., 
5 Cir., 99 B. 2d 830, certiorari denied, 306 U.S. 646, 83 L. Ed. 1045, a 
condemnation suit where a judgment was entered on a verdict increased 
from $9,000.00 to $16,000.00 by an additur, required by the District 
Judge and consented to  by the United States, a unanimous court up- 
held the judgment. The Circuit Court held that  the guarantees of 
the 7th Amendment did not apply to a conden~nation proceeding. I t  
is also held that  the D l n ~ i c k  case was not controlling. The Court said: 
"That case, decided as i t  was by a closely divided court, is authority 
only for its own facts, and those facts are not present here. Those 
facts as shown by tlie opinions of the Circuit Court of Appeals, and 
of the Supreme Court, were that  the trial was attended with serious 
error for which a new trial ought to have been granted a t  common 
law..  . ." 

In  Mnrko ta  2). East  Ohio G a s  Co., 154 Ohio St. 546, 97 N.E. 2d 13, 
(14 Feb. 1951), tlie Supreme Court of Ohio, in a well reasoned and 
learned opinion for a unanimous court by Judge Taft ,  which declined 
to follow the reasoning of the majority opinion in the Dimick case, 
holding that it was not binding upon them, with regard to  the ques- 
tion as to  whether the additur pracltice is in conflict with Section 5, 
Article I, of the Ohio Constitution, providing that  "The right of trial 
by jury shall be inviolate," said: "The practice of ordering an additur, 
with the assent of a defendant. to increase an inadequate verdict not 
influenced by passion or prejudice or otherwise tainted by prejudicial 
error, ib supported by judicial precedent. Cnited S ta tes  v. Kennesaw 
Alountnin Battlefield Ass'n., 5 Cir., 99 F. 2d 830, certiorari denied, 
306 U.S. 646, 59 S. Ct.  587, 83 L. Ed. 1045. See Krass v. American 
Buh-cries Co. ,  231 Ala. 278, 164 So. 565; Rudniclc v. Jacobs, 9 W .  FIT. 
Haw. 169, 39 Del. 169, 197 A. 381: Gnflveu 1, .  Illingstr-orth. 90 S.J. 
1,. 490. 101 A. 243: Cltrirsinq 2 1 .  k'ershnir. 129 Kash .  67, 224 P 573: 
Clark v. Henshau' Motor  Co., 246 Mass. 386, 140 N.E. 593; Secreto v. 
Cnrlantler, 35 Cal. h p p .  2d 361, 9.5 P 2tl 476: Rlnckmore 11. Rvertnnn. 
43 Cal. App. 2d 280. 110 P. 2d 723. 728; note, 13 North Carolina Law 
Review. 514; note. 44 Law Journal. 318, 323 r t  seq.: 66 Corpus 
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,Juris Secundum, Kew Trial, Sec. 207, page 512; Scott's Fundamentals 
of Procedure in Actions a t  Law, 126 et seq. . . . M y  conclusion is that  
where the amount of a verdict is inadequate but not so inadequate as 
to indicate passion or prejudice and such verdict is not otherwise 
tainted with error, a new trial may be denied on condition tha t  the de- 
fendant assents to  an  increase in the amount of the verdict to  an 
amount which is more than the least tha t  a reasonable jury would 
have awarded. I believe that  this rule, just as does the practice with 
rejpect t o  reinittitur, will frequently enable the trial court or a re- 
viewing court to  acco~nplish substantial justice, without awarding a 
new trial where a new trial might otherwise be required." 

-411 plaintiff's assignments or" error as to  the admission of evidence, 
and as .to the charge, are without merit. A study of the whole con- 
flicting evidence offered by the parties shows that  the trial judge did 
not con~mit an abuse of discretion in refusing, on plaintiff's motions, 
to ac t  the verdict aside. The verdict tha t  the plaintiff is entitled to  
recovcr of the defendants $6,192.00 stands without change. If we 
should hold that  the court lacked the power, without plaintiff's con- 
sent, t o  sign the judgment tha t  plaintiff, with the defendants' con- 
sent, should recover from the defendants $500.00 more than the jury 
awarded him, we would be required to  remand the case for a judgment 
upon the verdict in the sum of $6,192.00, which would mean a loss to  
the ])laintiff of $500.00. Plaintiff has had one jury trial free from error. 
He ha- no right to two jury trials. The additur procedure followed here, 
with the defendants' consent, in no way infringed upon plaintiff's 
right to a trial by jury as guaranteed to him by Article I, Sec. 19, of 
the Sor th  Carolina Constitution. 

No Error. 
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Ix THE MATTER OF THE WILL OF JOSE'PH E. STIMPSON, DECEASED. 

(Filed 30 April, 1958) 

1. Executors and Administrators § 24: Judgments  3%- 

A family agreement for the settlement and distribution of an estate, 
approved and confirmed by the court, becomes a contract between the 
parties and is to be interpreted, in accordance with rules governing con- 
tracts generally, to ascertain the intent of the parties as  gathered from 
the entire instrument wit11 regard to the situation of tlie parties a t  the 
time the consent judgment was entercd and the motives ancl the results 
sought to be accomplisl~ed. 

9. San~e- Family agreement for  distribution of estate held not t o  deprive 
widow of her  share in the  personalty under her  dissent f rom will. 

The widow filed her dissent to the probated will. Thereafter, caveat 
l~roceedings were instituted, and tho~igh the widow was a party by cita- 
tion, she disclaimed ally interest in the litigation, since it  could iiot in 
any way impair her rights. Later, the parties entered into n consent 
jutlgment for tlie distribution of the estate in accordance with a family 
agreement. Held: Provision in the agreeinent tliat the Ividon. assented to 
the payment of the value of her do\vt>r as  contemplated by the agreement 
am1 accepted mid settlement in relinquishment of all further claim in 
and to the estate referred solely to her right of dower and did not re- 
linquish her right to share in the personalty, i t  being apparent that the 
widow signed the agreement solely for the purpose of permitting the 
lnntls to be sold, and that there \\ah no intent that she should surrender 
the rights accruing to her under her [lissent from the will. 

3. Dower § 8e- 
At  ~oiumon law a nitlon hnd 110 right to l~ossessiou of the land of her 

husband until her dower was assiguetl. and courts of law did not permit 
her to recover the rental value of the land a s s i g n ~ l  as  dower prior to 
:rssignment, althongh in equity when the property \vas rented. ?lie was 
;illowed n pro~ort ionate  part of the rents received. 

Where the \\itlow ant1 heirs enter into a family agreement for tlie sale 
of the realty ant1 the 1)a;uleilt to the widow of the cash value of her 
tlowey, the nitlow is obligated to llny her ~roport ionate  part of the cost 
of slibdividinp and selling the land, and is not elltitled to rents or interest 
ill the absence of any evidence to show that  sale was delayed in order 
that rents might accrue or tliat rents collected were retained by the heirs. 

APPEAL by Minnie Murray Stimpson from Bone, J., January 1958 
Assigned Civil Term of WAKE. 

Joscph E. Stin~pson died testate 11 Pempteinber 1955. He left surviv- 
ing 1iii11 his widow, Minnie Murray Stimpson, the appellant. and six 
children, viz., Eupl~ia  Stiii~pson Sorwood, Ronda Stimpson Echols, 
Reba Stimpson Dull, Elizwhetil Fay Stimpson, ,Joann Stimpson, and 
Joacpli E. Stimpson, J r .  The last three named are minors. 
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The will of Joseph E. Stiinpson was filed for probate in Wake Coun- 
t y  by Reba Stimpson Dull, therein named as executrix and trustee. She 
qualified as executrix, Appellant in apt time filed her dissent to the 
will. Thereafter, on 30 December 1965, Euphia Stimpson Norwood and 
Ronda Stjmpson Echols filed a caveat to the will. Citation thereupon 
issued to the widow as well as to the heirs. Appellant, in response t'o 
the citation, filed an anaver "not denying" the allegations of the ca- 
veat. She prayed that the court render such judgment as it found 
proper. 

The caveat was heard a t  the  February Term 1957. The jury an- 
swered the issue submitted to them in favor of the propounders. Judg- 
ment was entered on the verdict. The judgment taxed the c~ost of the 
probate proceeding including attorneys' fees for propounders and ca- 
veators against the estate. Mrs. Norwood and Mrs. Echols, the cavea- 
tors, excepted to the judgment probating the will and gave notice of 
a,ppeal. Immediaitely thereafter an agreement was submitted to the 
presiding judge by the terms of which caveators would withdraw their 
appeal, cavcators would participate in the distribution of the estate, 
the land would be sold, and the ~vidotv's dower paid in cash rather 
than by allotinent in kind, ;\Ire. Dull would file a final account, make 
settlenient as executrix and would resign as trustee. This agreement 
was signed by the three adult children, by the widow, the executrix, 
the guarclian ad litem for the three minors, and the attorneys for the 
respective parties. Judge Carr, the presiding judge, approved and con- 
firmed the proposed family settlement, finding that  it was fair and 
equitable to the minors. 

Acting in conformity ~ i t h  the approved agreement, petitioners pro- 
ceeded to subdivide and sell tlie realty. On 26 October 1957 they filed 
:I report .shorving sales aggregating $33.350. On 25 h'ovember 1957 
an order \!--as entered confirnling the sales as reported. On the same 
day the trustees filed a report cf receipts and disbursements. The only 
receipts shown on the report are from the sales of realty. The report 
s1lon.i clisl~ursenients to the widow and children aggregating $27,203.47 
ancl ot!ler clisl~ursernents of $6,146.53. The latter sum includes $2,795.54 
incident to the subdivision and sale of the realty. The remainder of 
tlie $6.146..53 is composed of inheritance taxes amounting to $34.50, 
and 53,116.80, costs incident to the probate of the will. Petitioners de- 
ducted iron1 the sale ])rice of the land 82,795.54, the costs incident to 
wh\i\.itling and selling tllc property, and computed the value of ap- 
pellant's don-rr in the balance. The valuc of her dower so computed 
nlnounts to $8,384.13. This amount n.as tendered appellant in settlc- 
nlent of all of her rights in the estate of her deceased husband. She 
refused to accept it as full sett!ement, asserting (1) her right to onc- 
scyentli of the net proceeds of the personal estate of her deceased hus- 
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Land, (2) dower co~nputed on the gross sale price of the  realty with- 
out deduction of the  expenses of subdividing and  selling, and ( 3 )  the  
rental value of her dower or interest on the value thereof fro111 the  
date  of her husband's death until paid. 

Tlie trustees thereupon filed a petitlon in the  Superior Court assert- 
ing their interpretation of the family settlement agreement approved 
and iilade a n  order of the  court in .February 1957. They wked  the 
court t o  advise them. Attached to  and niade a pa r t  of the petition 
is the  judgment establishing the  n-ill, the family sett len~ent agreenlent, 
the  report of sales, order confirming the  sales, and account of the 
trustees. Notice was served upon tlie heirs and the  widon-. She nnswer- 
cd and admitted the factual allegations of the  petition. She reiterated 
the  position taken when tlie tender was made by the tru.5tee- s s  her 
statelllent of her legal right by ~Tirtue of her dissent and the fninily 
cettleiilcnt agreement. She further alleged t h a t  after tlie judgment 
was entered establishing the  will, counsel representing the c:i\-eators 
and propounders presented her with the fanlily settleinent qreeii ient  
wit11 the  request t ha t  she sign the same as evidence of her cowent,  in- 
forming her tha t  she would. by signing. waive none of the rights ac- 
cruing to her by her dissent from the  will; and "that  the  only Ixwpose 
for \\-l~icti she n.as asked to sign the  family settleinent and agreenlent 
n-as to  secure to her the  allotment of her dower in cash rather than 
the laying off of a par t  of the land . . ."; t ha t  she signed the :igreeliient 
I)ased on the  representations 2nd assurances so made and given. She 
does not in her answer pray ior reformation. K O  other answers have 
been filed. The  matter  was heard by  Judge Bone who innde findings 
of fact. H e  found tha t  the j u d p e n t  and family settlenient agreement 
were consented to  by  all parties. H e  rocited the  sixth section of the  
judgnient in his findings of fact, found tha t  appellant received 
no :-hare in the distribution of the  personalty of her deceasccl Ilwlmnd; 
" that ,  except for tlie signing of the  said family settlement nncl ngree- 
went ,  tlie dissent of Slianic Mur ray  Stinipson to tlie n-ill of .Joseph 
E. dtiliipson has a t  no time bccn withdrawn or set aside." He made 
no findings with respect to thc. occupancy of the land f~~o i i i  tlle date 
of Mr .  Stimpson's death to  the  day  of sale. He made no finding-. with 
rvqwct t o  rent  of said land. I i t  rol~clutied tha t  appellant. hy -_igning 
the agrecinent and consenting to the judgment dismissing ~LI I -c~ i to r s '  
alqwal, waived her right to  m y  1)art of the pcrsonal estate of l ~ e r  de- 
ccnscd husband; that  the  ilietl~od of computing her doncr  t~~iiployed 
hy pcbtitioners was correct: tlie anlount tendered was in fact t he  cor- 
wct anlount owing to  her, and ~ t l judgcd  tha t  the  payment of aaitl sum 
would bc a full and coinl,lete tliscliargc of any claim which s l ~ e  lnight 
havc again.st the estate of her I iu~hand  or tlie trustees. 
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(;. E:rd TT'eaver and TI'. Gale Parker appellee-trustees in propria 
persotla. 

.411e1r La,ig.ston for r ~ s p o n d e n t ,  appellant. 

I i o u ~ ~ s .  .J. Appellant does not assign as error the failure of the 
court to ixake findings of fact wit'h rcspeot to her allegations which 
might forni the basis for reformation or avoidance of the provisions of 
thc Inlnily .~ettlement. Her assignments of error are all predicated on 
the t!lt,,si+ that the agreement and consent judgment are valid but 
that tllc court has misinterpreted and inisconstrued tha t  agreement. 
A deterinination of appellant's rights rests upon the assignnlents of 
error wliicli she has preserved. 

Tlic judgment dismissing caveators' appeal and establishing the 
rights of tlie parties was entered by consent. It thereby became a con- 
tract hetween the parties. Houghton v. Harris, 243 N.C. 92, 89 S.E. 
2d 860; Sp~wi l l  zl. .\-ixon, 238 K.C. 523, 78 S.E. 2d 323; Lee v. Rhodes, 
227 S . C .  240, 41 S.E. 2d 747. 

Court. do not presume to makc contracts for parties. They only 
intelyrrt n-lien controversy arises as to the meaning of the language 
c1losc.n 11y the parties to expres3 their agreement. The rules which courts 
11al.e e ~ o l ~ e t l  for the interpretation of contracts are applicable to  con- 
acnt jurlginents. Rand v. Wilson Coun ty ,  243 N.C. 43, 89 S.E. 2d 781; 
C'arpo~ter  v. Carpenter, 213 N.C. 36, 195 S.E. 5. 

.A contrart results when there is a meeting of the minds for the 
set t len~mt or adjustment of asserted or disputed rights and obli- 
gations. The words chosen by the draftsman selected to reduce the 
agrccnlen: to writing are merely vehicles to make visible the mutual 
int,cn~tion of the parties. Interpretation is, t,herefore, the ascert.ainment 
of tlint intent. To  do so, the entire agreement must be examined wit11 
an unrlcrstanding of the result to be accomplished and the situation 
of thc~ pn~,ties a t  tlie moment the contract is made. DeBruhl v. High- 
way C'OIH. .  245 N.C. 139, 95 S.E. 2d 553; Bozcles v. Bowles, 237 X.C. 
462. 75 S.E. 2tl 413; R.R. v. R.R., 236 N.C. 247, 72 S.E. 2d 604; Hill 
v. k'rcight C'nrriers, 235 X.C. 705, 71 S.E. 2d 133; McCorkle v. Bea t t y ,  
226 S.C.  338, 38 S.E. 2d 102 ; M c d d e n  v. Craig, 222 N.C. 497, 24 S.E. 
2d 1 ; L ~ c t ~ b e r t o n  21. Hood, Comr., 204 N.C. 171, 167 S.E. 641. 

Scction 6 of the agreement quoted in the findings of Judge Bone is 
thc portion of the contract expressly binding on the widow. I t  provides: 
"That Minnie Murray Stimpson, widow of the late Joseph E. Stimp- 
son, has signified to the Court her willingness to  accept her dower 
interclt in the estate of Joseph E .  Stimpson as contemplated by the 
proposc~rl family agreement and settlement, and does hereby accept 
said settlement; relinquishing all further claim in and to the estate 
of said Joseph E .  Stimpson." 
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The last clause of tlie quoteci section is asserted to bar her right in 
the distribution of the personal estate. I t  may be conceded that this 
phrase, standing alone, is susceptible of tlie construction wliicli ap- 
pellees put on i t ;  but when the entire contract is read with an appre- 
ciation of the rights and relationship of the respective partics to the 
action, such an interpretation would, in our opinion, do violence to 
the real intent of the uarties. 

\Ye point to  son^ of the factors wliicli lend us to that col~clurion. 
First, we must bear in mind that the l)rinlc object of tlie contract was 
to settle a lawsuit ~vhicll could not in any TT-ay iiiipair tile 1ig11ts of 
tlie wiclow. True, she n-as, by tlic service of the citation, a lxirty, but 
a mere nominal party. Her nnzn-vr had disclainled any intere.5t in the 
litigation. Her riglits accrued n-lien she dissented from tile will, which 
v-as prior to the filing of tlic cavcat. Hcr riglits fixed by statute could 
only be taken from her by her act. Judge Bone expressly finds that 
she has not withdrawn lier ctissent or waived her riglits, unlcss she 
did so by her signature to the agrecnm~t.  

As u hasis for Judge Carr's findings to bind the parties by the con- 
sent judgment, tlie opening paragraph reads: "That all legatees, dev- 
isees and heirs a t  law of the !ate Joseph E. Stimpson, together with 
the Executrix and Trustee n a n d  in the will of said Joseph E. Stiinpson, 
are before tlie Court and are partles to tliis proceeding, either as pro- 
pounders or caveators of the will of said Joseph E. Stimpson." Ap- 
pellant, tlie dis,centing widow, did not fit either of these catcgorie~ The 
omission of her name or status was natural and apparently deliberate, 
because lier consent mas not material to x settleinent of the 1)ending 
litigation. As to that she w:is a inere observer. 

The agreement recites that the real estate on which the dwelling 
n a s  situate represented the greater portion of the total value of tlie 
estate, tlie personalty making "a small fraction of the total value of 
the estate"; that the widow l i d  tllssented and was not bound by the 
will; that the will as probated made t n o  bequests of $10, devised the 
dwelling house to Mrs. Stnnpson during widowhood and the residue 
of the estate to a trustee for the benefit of testator's three minor chil- 
drcn, and "that irrespective of the t e r m  of said will relatlng to said 
testamentary trust for the benefit of said minor children, when the 
dower riglits of the said w ~ d o ~ v  are alloitetl and asbigned to her, which 
rights must include the dwelling house and other outbuildings situated 
on the aforementioned land, the residue of said land and other items 
comprising the estate of said testator will be greatly diminished in 
value, and made impractical for farming purposes or other business 
operations for the purpose of providing incoine as contemplated by the 
terms of testator's will, t l~erebp conlpclling the Trustee, as appointed 
by said will, to invade m d  <ell or otl~ern-ise dispose of such residue, 
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after allotment and assignment of dower, a t  a depressed value in order 
to effectuate the purposcs of said trust as set forth in testator's will." 
Then follows the statement that  tlie best interests of the minors will 
be served by a sale of the real estate and the allotment of the widow's 
dower in cash. Kowhere is thercl a suggcstion that the widow will bene- 
fit by sale of the land and allotment of her dower in cash. 

Xo fair interpretation of a contract can be made without taking 
recognition of the motives which ordinarily prompt people to  surrender 
valuable rights. They do not normally do so unless they expect some 
benefit to accrue to them. Clement v. Clement, 230 N.C. 636, 55 S.E. 
2d 459. 

The contract further stipulated that  Mrs. Dull, the executrix, should, 
as soon as practicable, file with tlie clerk of the Superior Court of 
Wake County a final account as executrix indicating the completion 
of the administration of the estate of Joseph E .  Stimpson, and that  
she should immediately resign as trustee under the mill. Successor 
trustees were named. 

The executrix could not complete the administration of the estate 
without paying to the widow her share in the personal property after 
the debts and costs of administration had been paid. The record does 
not disclose what personal property came into the hands of executrix. 
Her final account, if one has been filed, is not included as a part  of the 
record. We have no information as to the costs and expenses of admin- 
istering the estate. On the oral argument i t  was indicated tha t  the 
personalty might amount to a substantial sum. Appellant's "child's 
share" would of course be chargeable with debts of the estate and the 
costs and expenses of adminis~ering the estate but not including any 
cost incident to the probate and caveat proceedings. When the execu- 
trix filed her final account, i t  was her duty to then pay to the parties 
entitled thereto their respective shares in the surplus. No provision 
was made to exclude the widow upon an accounting by the executrix. 
Tha t  would have been a logical place for such a provision. 

When we examine the entire agreement in the light of the purpose 
to be accomplished, with recognition of the position of )the parties, we 
reach the conclusion that  the agreement, so far as it related to Mrs. 
Stimpson. dealt only with the method of alloting her dower, and did 
not constitute a sale, transfer, or forfeiture of her right to participate 
in the distribution of the personal estate. 

The agreement provides for the allotment of the widow's dower by 
payment of the cash value rather than by allotment of specific real 
estate. 

,4t conmon law a widow had no right to the possession of the land of 
her husband until her dower was assigned. Williamson v. Cox, 3 N.C. 
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4 :  Webb  v. Boyle, 63 N.C. 271: Fishel v. Browning, 145 N.C. 71; Tay-  
lor v. Xeadows, 169 N.C. 124, 85 S.E. 1. 

Courts of law therefore held that a widow n-as not entitled to dam- 
ages or the rental value of the land assigned as dower prior to assign- 
ment. Szttton v. Burrows, 6 N.C. 79; Spencer v. TT'eston, 18 N.C. 213; 
1-annoy 2 1 .  Green, 206 N.C. 77, 173 S E. 277. In  equity when the prop- 
erty was rented, the widow was entitled to have allotted to  her a 
proportionate part  of the rents received. Campbell v. Murphy, 55 N.C. 
357. The heir is not, however, chargcxable as a trustee with a duty of 
renting for the benefit of the widow. He  is chargeable only w ~ t h  the 
rents received while dealing with t l ~ e  property in good faith or the 
reasonable value of the premises occupied by him. I n  re Gorham, 177 
S.C. 271, 98 S.E. 717; Gay  v. Erum S. Co., 234 S.C. 378, 67 S.E. 2d 
290; 17 A Am. Jur.  429, 430. 

The record in this case is barren of any evidence that the heirs 
have received any rents or tllst they occup~ctl the real estate to the 
exclusion of the widow. There ic no buggestion that  there was any bad 
faith in delaying sale of the real estate from February 1957 until 
October 1957. In  the absence of any evidence to show that the sale 
n-as delayed in order that rents mglit  accrue and that  the rents col- 
lected were retained by tlie heirs, tlirl widow would not be entitled to  
charge the heirs with the payment of rent or have interest colnputed 
on the value of her dower. 

We think ~t a fair and necessary inference from the f a m ~ l y  settle- 
ment agreement providing for a sale of tlie real estate and the allot- 
ment of dowm in cash that t l i ~  widow is obligated to pay her propor- 
tionate part of tlie costs of subd~viding and selling the property. 

As we understand the record, the only ~ t e m s  deducted from tlie gross 
sale price are the actual expenses incident to tlie sale. Since appellant 
i> not entitled to rents or interest or danlagcs and is only entitled to 
have dower allotted in tlic net proceeds of the sale, it follows that the 
nlethod of computing her dower is the correct metllod and the amount 
tendered is the amount which she is entitled to reccive for dower, but 
payment of tliat sun1 cannot defeat her right to  participate in the dis- 
tribution of the personalty. and if settlement has been made with the 
trustees by the executrix, she is entitled to call upon them to  pay over 
to her her proportionate part of tlie 1)ersonal estate. 

Error and remanded. 
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EDWARD D U F F  THOMAS, J I ICHSEL A. THOJIAS, GEORGE W. THOMA4S, 
111. BY THEIR SEST FRIESD, ELEBSOR D. THOl\friS v. GEORGF: W. 
THOJIAS, J R .  

(Filed 30 April, 19%) 

1. Bctions @ 2- 

Nonresidents h a r e  the right to bring a n  action in our courts a's one of 
the  privileges guaranteed to citizens of the several states. Article IV,  Sec- 
tion 2, of the  Constitution of the United States.  

2. Parent and Child 8 b 
Where parents of minor cliiltlren have beell divorced aucl custody of the 

children has  been awarded to the mother, the  minor children by a n e s t  
friend may sue  the fa ther  for  -1111port. 

3. Divorce and Alimony § 2036- 
Where the s ta tu te  of the s ta te  rendering n divorce decree provides that  

order f o r  the  support  of the millor children of the marriage might there- 
af ter  he modified for change of conditions, such coult  has  power to modify 
rlie order on such ground r w , ~ ~ t l l t \ *  of whether the decree itself so pro- 
vides. 

4T Constitutiondl Law @ 26- 
While a valid decree of di\.orce entered in another s ta te  must be given 

fnll fa i th  and credit and is conchiGve a s  to a l l  matters therein adjudicat- 
ed, including i ts  provisions for the custody and support  of minor children 
of the marriage,  the  full  fa i th  and credit clause does not require that  i t  
be more conclusive in the  s t a t e  of the forum than in the  jurisdiction 
where rendered, and thereforl, where the s ta te  rendering the  decree has  
power to modify i ts  provision.j for  support  for  change of condition, snch 
modification by the  s ta te  of the forum is not precluded. Ar t i ck  IT, Sec- 
tion 1, of the  Constitution of the United States. 

5. Divorce and Alimony s g  2076, 21- 
Where the laws of the s ta te  rendering decree of divorce with provision 

for support  of the minor children of the marriage permit modification of 
the provision for  support for chnnge of condition, a petition filed for  
the  minor nonresident chiltlrell by the divorced wife, a s  their  n e s t  friend, 
against the resident fa ther  for increase in the  amonnt of allowance upon 
allegations of change of condition. prates a canse of action, and our  courts 
have jnrisdiction of the action upon personal service of the resident father.  

6. Divorce and Alimony 15- 
S o  agreement or contract lwtween l~usband  and wife will serve to de- 

prive the court  of i t s  inherent and statutorF anthority to protect the in- 
terests and provide for the welfare of the minor children of the  marriage. 

. ~ P P E . ~ L  by plaintiffs from Bone,  J . ,  January Civil Term 1958 in 
1 y . 4 ~ ~ .  

This is a civil  action instituted by Edward Duff Thomas, Michael 
A. Thomas, and George W. Thomas, 111, residents of the State of Vir- 
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ginia, through tlieir next friend, Eleanor D. Thomas, their mother. 
Eleanor D. Thoinas and their father, the defendant, George Mr. Thomas, 
Jr . ,  were divorced by a decrec entered In the Eighth Judicial District 
Court of tlie State of Nevada, in and for the County of Clark, on 15 
December 1947. The defendant is now a resident of Wake County, 
Sort11 Carolina. 

The Sevada  decree awarded custody of the three minor children 
born of tlie inarnage to their mother, Eleanor D. Thomas, and ordered 
the defendant, George IT'. Tholuas, Jr . ,  to pay to the plaintiff for the 
suppoi t a i d  maintenance of  aid children the sun1 of $150.00 per rnonth 
until said children reach their majority, in accordance with a separa- 
tion agreenicnt theretofore entered into by and between the parties, 
~vliich agreement was approwd and incorporated in the decree. The 
Sevacla court reserved the right to modify its decree. 

The complaint in this action alleges that a t  tlie time the Nevada 
decree was entered, the plaintiffs herein were respectively nine, seven, 
and five years of age; that they are now nineteen, seventeen, and fif- 
teen years of age; that because of the increased age of said plaintiffs, 
the increase in the cost of food, clothing, rent, and other necessary 
expenses incident to the suj)port and education of the plaintiffs, the 
sun1 of $150.00 per month allowed in the decree of the Eighth Judicial 
District Court of the State of Kevada is insufficient to provide for 
the education, support and maintenance of the  l~laint~iffs. 

It is further alleged in the complaint tha t  the defendant has an 
annual income of $30,000, and the plaintiffs pray that  the defendant 
be required to pay to Eleanor D. Thomas, for the support and mainte- 
nance of the plaintiffs and for the purpose of defraying the cost of 
tlieir education, the sun1 of $450.00 per month, t o  be continued until 
the plaintiffs have completed their eduwtion or until the further orders 
of the court. 

The defendant demurred to the complaint on the ground: (1) tha t  
the Superior Court of Wake County does not have jurisdiction of 
the parties or of the subject matter, for that,  among other things, the 
plaintiff* are residents of J'irginia and the action is a n  attempt to 
modify tlie Nevada decree; and (2 )  that there is no allegation in the 
coiiiplnint that defendant has dcfaultc~d or failed to comply with the 
3-evada decrec, etc. 

The court helow sustained the demurrer, and the plaintiffs appeal, 
assigning error. 

.-I. I,. Punington. Jr. .  for plaint i f fs .  
E ~ t l t r n ~ r e l  tP. En~nnuel  for de fendant .  

D ~ s s u .  J .  \Ye concur in the view expressed by the appellants in 
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their brief that the questions involved in this appc~ll  are as follon-s: 
"1. Does the Superior Cowt of \Take County have jurisdiction of 
this action? 2. I s  this action barred by Article IT, Section 1 (full fait'll 
and credit clause) of the Constitution of the Vnited States? 3. Does 
a complaint by nonresident children of divorced l~arents,  acting through 
a next friend, against tlic father, a resident of \Take County, Sor th  
Carolins, for an increase in sul,port and ~nainlenance heretofore de- 
creed in an action b e t ~ e e n  tli? father and mothcr by a Yevada court, 
whicli reserves the right to anlend tlie decree, state a cause of action?" 

Sonresidents have the right to bring an action in our courts as one 
of t h e  prisilegc g11sr:tntccd to citizens of tlie several States by tlic 
Conatitu~ioil or' the United Stfltcs. &Article I T ,  Section 2. Howlc v. EX- 
press, Inc., 237 S . C .  G G T ,  7.; S.1.3. 2d 732; Banl,: v. dppleyad ,  238 S .C .  
145, 77 S.E. 2d 783. 

\171icre parents of minor chiltiren have been divorced and custody 
of the children has been awartlcd to the mothcr, the ininor children 
by a ncst friend inay sue the father for support. Greur v. Green, 210 
S . C .  147, 185 S.E. 651; Pickclsime~ 2;. Critcher, 210 X.C. 779, 188 
S.E. 313; Bryant v. Bryant,  212 S . C .  6, 192 S.E. 864; Jlnknn v. Rcad, 
240 9 . C .  641, 83 S.E. 2d 706. 

It follows, ~t~herefore, tha t  unless the relief sought must be obtained 
in the forum where the original order for the support and maintenance 
of these plaintiffs n-as entered, our courts do have the right to adjudi- 
cate tlic question of adequate support for these plaintiffs. 

We think it is immaterial on this appeal whether these plaintiffs were 
or yere  not present in the  Nevada court when their custody was award- 
ed to their mother, Eleanor D. Thon~as,  and the order was entered 
requiring thcir father, t'he defendant herein, to contribute $150.00 per 
month for their support. The q~iestion of custody is not involved in this 
action. Moreover, the statutory law in hTevada provides: " * * ". 1 Pro- 
vided, that in actions for divorce the court may, during the pendency 
of the action, or a t  the final hearing or a t  any time thereafter during 
the minority of any of the children of the marriage, make such order 
for the custody, care, education, maintenance, and support of such 
ininor children as may seem necessary or proper, and may a t  any 
time modify or vacate the same." Statutes of Nevada, 1947, Chapter 
70, Section 1. 

In  27 C.J.S., Divorce, section 322 ( a ) ,  page 1237, i t  is said: "A 
statute authorizing the modification of a decree as to  the support of 
ininor children becomes a part of the decree, whether mentioned there- 
in or not." 

I s  the Superior Court of Wake County barred by the full faith and 
wedit clause of the Consltitution omf the Unitled States, Art.icle IV,  Sec- 
tion 1, from granting the relief sought by these plaintiffs? 
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I11 17X ,1111. Jw. .  Di~.orce ant1 dcparation, section 861, page 48, we 
find this statciucnt : "Statutes often p r o ~ i d e  that thc allowance for tlie 
nininien:\ncr> c;f cllild~en may,  at ::cy time after the decree, be nn- 
n~dlctl, varictl, or liiodificil on apl)licntion by either of tlie parties. Alore- 
over, tile power to inodiiy suc!~ an a\\-ard has been recognized in cases 
\vliicli do not refer to tlie statutes a5 tlic basis of the pon-er. Even 
tliougli circmiistnnces m ( > h  that an award of aliinony could not be 
modified, the court 111ny iiiodify an an-ard of child support." 

Liken-isc, in 17.4 A i l l l .  ,Jur., Divorce and Separation, section 982, 
page 16,5, it is said: "A court, when nclopting as its onm a decree of 
another State for sliii1ony or child support, has the power to modify 
tlie foreign decwe indirectly by ordering that the husband pay more 
or less than was required by thp foreigi~ decree, where both States have 
the power to modify decrees. " " " 

"It is true that one State cannot directly inoclify the provisions of 
:L divorce decrw of a sister State relating: to child support. However, 
the State, upon gaining jurisdiction of tlle husband in personam, may 
enter a new order for child support n-liicli increases the ainount tha t  
mould have been payable prospectively under the divorce decree where 
the divorce court l ~ a s  tlie povver to clo so; and the State iiiay declare 
that in this respcct tlic decree of the divorce court shall be superseded 
by the new order. The full faith and wedit clause does not forbid this 
result: the foreign decree has no constitutional claim to a greater ef- 
fect outside the Statc than it has n-itllin the Statc." Lopez t ; .  Avery  
(F la . ) ,  66 So. %d 689; Goodnzcn zl. Goodt)za~t, 15 N.J. Xlisc. 716, 194 
A 866. 

Both Nevada and North Carolina 1i:lve statutory authority for the 
~nodification of decrees for the support of a minor child or children. 
Statutes of Nevada, 1947, Cliapter 70, section 1; General Statutes of 
North C:irolina, 50-13. 

In  Loper 2 1 .  A4~1ery, supra ,  Dorothy .lvery Lopez, the plaintiff, and 
tlie defendant wcrc ninrried in  florid:^ in 1943. I n  1945 the parties 
spparatetl and in Decenibcr 1945 the husband instituted an action 
for divorre in the State of Missouri. The wife, who was still a resident 
of Florida, pcrsonnlly defended the suit. h property settlement was 
mtered into and esecuted in Florida. L7nder the t,erms of the agree- 
i i i c ~ ~ t  the wife n-as granted ccinplete care and custody of tlie minor 
son l)orn of the iu:trriagc, and tlie husbnnd agreed to pay to the r ~ i f e  
thc sun1 of $100.00 nionthly solcly as support inoney for the child. I n  
32arcll 194G the Missouri C O I I ~ ~  approved the separation agreement 
in its final decree of di\-owe. 

I n  .4lwil 195% tlic plaintiff filed a coniplaint in the Circuit Court 
of Duval County. Florida, the county in n-hich she n-as then residing 
with hrr minor chilti, for the entry of an order moclifying tlie terms 
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and conditions of tlie settlement agreement, and the final decree of 
the 3Ii.ssouri court confirming the same, as far as they pertained 'to 
suppo~.t iiloney for tlie chiid. I n  the petition the wife alleged the above 
facts and alieged further that due to the increase in the cost of living, 
the increased age of the minor son, and the fact that  the father's an- 
nual inconie had increased appreciably since the execution of the agree- 
ment, the sum of $100.00 a month for the support of the child was 
grossly inndequate; that the Missouri decree had not been amended 
and prnyecl that the court establish the Missouri decree as a Florida 
decree. 

The defendant husband, while temporarily in Florida on vacation, 
wae personally served with process. Subsequently, he filed a motion to  
dieiniss the complaint upon the grounds that the Florida court was 
without jurisdiction over the subject matter and the defendant, and 
that the petition failed to state a claim upon which relief could be 
granted. The trial court grantcd the motion. On appeal, the Supreme 
Courr, of Florida reversed the ruling, and said: "Broadly stated, the 
rule in respect to foreign judgments and decrees is tha t  one State may 
not lnoilify or alter the judgment or decree of a sister State, because 
under the provisions of Section 1, Article IV, of the United States Con- 
stitution, full faith and credit must be given to it as it stands. How- 
ever, from a study of the decisions i t  will be seen that upon one theory 
or another the courts of many of the States have permitted suits to  
readjudicate the extent of parental liability for support of minor 
children dunliciled within the State, even when a provision for child 
support has been incorporated in a prior sister State's decree. While 
recognizing the general rule that foreign decrees as a class are res judi- 
catn of the mntkers involved for all time in the future, the  courts make 
a distinction in respect to orders or decrees for child support when by 
t,he law of the State of rendition such orders are subject to  change. 
Decrees for child support and custody are usually regarded, in fact, 
as heing iinperinanent in character, and hence, by their very nature, 
are res j(cdicatn of the issues only so long as the facts and circumstances 
of the parties remain the same as when the decree was rendered. Good- 
mnn ?'.  Goodman, 194 A 866, 15 N.J. RIisc. 716; Setzer v. Setzer, 251 
W i e .  234, 29 N.W. 2d 62; Turnage v. Tyler ,  183 Miss. 318, 184 So. 52, 
and authorities hereinafter cited. Compare Minick v. Miniclc, 111 Fla. 
469. 149 So. 483. * * * 

"Tile l a x  of ?\Iissouri is that the terms and conditions of a decree 
for child support rendered in that State are subject to revision in that 
jurisdiction upon proof of n change in circunlstances of the parties. 
L a n d t r ~ ~  21 .  Landau,  Jlo.App., 71 S.W. 2d 49; Kel ly  v. I M l y ,  329 Mo. 
992. 47 SIT'. 2d 762. 81 A.L.R. 875; sec. 452.070, hIo.Rev.Stat. of 1949. 

"Hence, the full faith and credit clause does not stand as a consti- 
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tutional bar to this ~ u i i .  \\%a: Sl ia~ouri  could do by TT-ay of 11iaking 
new provisions for support payments, Florida may also do;  for the  
decree has no con.htutiona1 c l a i i ~  to a more conclusire or final cffect 
in the state of the for11111 than ir has in the jurisdiction ~ r l ~ e r e  rendered. 
People of Slate of S e w  1-ork ox rcl. Hulz'ey v. IIali.eu, 330 U.S. 610, 
67 S.Ct. 903, 91 L.Ed. 1133. See also Setzer z'. Scfzer, supra; Tzirnage v. 
Tyler, supra; Geary v. (;ecc,.y, 102 S e b .  511, 167 S . W .  778, 20 A.L.R. 
809; Goodman v.  G O O ~ I H ~ I ~ I ,  strprn." 

In  the case of Good~,itrn zl. C;ootlt!ltrn, suprn ,  tlle clccree of separation 
Iiad bcen cntercd in Se\v Yorli State, where the 1)lnintifi and her minor 
child still resided. The defcndmt husband was living in New Jersey 
~ r l ~ e n  the action for an i~creaae  in the allowance for support was in- 
stituted in t!int State. The defendant had fully coinplied ~ i t h  the New 
Tork decrcc n-it11 respect to the support of his minor child. Personal 
service on t h e  defendant wns obtained in Kew Jersey. A motion was 
nlacie to strike the petition on the ground that  the court was without 
jurisdiction to grant tlie relief' <ought. On the identical yuestior, before 
us, the Court of Chancery of S e n  .Jersey said: "So far as jurisdiction 
over the defendant is concern:d, thc cause of action differs in no re- 
spect from a creditor's cause of action for collection of an ordinary 
debt. " " * 

"The common-law obligation of a man to support his wife follows 
him wherever he goes, and if he conies to  Kcw .Jersey he is 1ia.hle also 
for the support of hip children under our statutory provisions. If this 
court secures jurisdiction over his person, or seizes his property located 
in this State, it may enforce both of these obligations against his per- 
eon or his property as tlie case may be, whether wife or children be 
domiciled in New Jersey or el~ewhere. 'State boundaries do not make 
court barriers.' Gasteiger 2,. Gnsteiger, 136 -4 497, 498, 5 N..J. Misc. 
315, 317. * * * 

"If the decree has any res jutlicnta cffect with respect to  the amount 
of the award, such effect did r?ot s u r ~ i v e  a substantial change in the 
circun~stances of the parties after its entry, so tha t  the petitioner is 
not foreclosed in her action under the doctrine of res jttdicata or eke-  
tion of remedies." 

This action does not involve an attempt to procure a judgment for 
accrued and unpaid sums due, under a foreign decree, or for a judgment 
directing the defendant t o  pay tlie future installments as they become 
due under such decree, as was i he case in Willard 21. Rodman, 233 N.C. 
198, 63 S.E. 2d 106 and Lockman 2 , .  Lockn~an, 220 N.C. 95, 16 S.E. 
2d 670. 

Moreover, in the case of Story Z J .  Story, 221 N.C. 114, 19 S.E. 2d 
136, this Court said: "Xo agreenlcnt or contract between husband and 
wife will serve to  deprive the court of its inherent as well as statutory 
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authority to  protect tlie interests and provide for the welfare of infants. 
They may bind themselves by separate agreement or by a consent 
judgment; " " * but they cannot thus withdraw children of the mar- 
riage from the protective custody of the court. " * * I n  such case the 
welfare of the child is the partmount consideration to which even pa- 
rental love must yield and t h ~  court will not suffer its authority in 
this regard to be either withdrawn or curtailed by any act of the 
parties." Bishop v. Bishop, 245 N.C. 373, 96 Q.E. 2d 721. 

In  light of tlie authorities cited herein, we hold that the Superior 
Court of Wake County does have jurisdiction to consider and adjudi- 
cate the question of adequate support for the plaintiffs. However, the 
Nevada decree is binding on our courts under the full faith and credit 
clause of the Constitution of the United States unless the plaintiffs 
show such changed conditions and circumstances as to justify an in- 
crease in the allowance made by the Nevada court. 

Therefore, the first question inust be answered in the affirmative ; 
the second in the negative; and the third in the affirmative. 

The ruling of tlie court below is 
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HARRIET LAWSON, ADMIXISTRA'TRIX O F  T H E  ESTATE OF CLEO LAWSON, 
DECEASED, V. THE NORTH CAROLINA STATE HIGHWAY AND PUB- 
LIC WORKS COMMISSION. 

(Filed 30 April. 1958.) 

1. State § 3a- 
The State may be sued in tort only in those instances in which it has 

waived its sovereign i m m u n i t ~  by statute. 

2. Same: Master and Servant § 30a- 
Action to recover for the wrongful death of a prisoner assigned to 

work under the supervision of the State Highway and Public TVurlis Com- 
mission may be maintained under the State Tort Claims Act, G.S. 143-291, 
the sole remedy not being under the Workmen's Colnpensation Act. Q.S. 
97-10, G.S. 97-13(c). 4 s  to the effect of the amendment to G.S. 07-l.?(c) 
by Session Laws of 1937, quaeve? 

3. State § 3b-- Cause of action held based upon negligent act within pur- 
view of State Tort Claims Act. 

This action for wrongful death was instituted to recorer for the elec- 
trocution of a prisoner while n-orlring under the supervision of a State 
prison guard. The stipulations and findings were to the efYect that  the crew 
was worliing in renloring tr+es and brush blown along the hig11na.r by a 
llnrricane, that  the guard s h ~ ~ u l d  have reasonably foreseen that  members 
of the crew might come into contact with a lire n i r e  in the performance 
of the work, and that the guard failed to ascertain whether the prisoners 
could work in safety In the area to which he assigned them. H e l d :  The 
cause was based upon a negligent act within the purview of G.S. 143-291 
prior to the 1933 amendments, rather than negligent omission, the guard's 
on~issions in respect to faililig to ascertain whether the prisoners could 
work in safety in the area being but the circumstance of the negligent act 
in putting them to work in the area of hidden danger. 

APPEAL by plaintiff from Folcutaz;~, J., October Term, 1957, of 
GREENE. 

Proceeding before the Korth Carolina Industrial Cori~inisaion to  
recover under Tort Claims Act (G.S. Ch. 143, Art. 31) for the death 
of Cleo Lawson, allegedly caused by tllc negligence of L. R .  Barefoot, 
defendant's employee. 

The stipulations, and the findings of fact made by Commi::' -loner 
Ransdell, quoted below, disclobe the factual situation. 

STIPULATIONS 

"I. That  the accident giving rise to this claim occurred on the east 
side of Highway KO. 258, two miles north of Snow Hill on October 
18, 1954, a t  about 9:15 a.m. 

"2. That  on said date L. R .  Barefoot was an eiuployee of the State 
Highway & Public Works Conmission, which is an  agency of the State 
of North Carolina, and that  said employee a t  the times complained 
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of in this proceeding was acting within the scope of his employment. 
"3. That  Harriet Lawson is the duly qualified, appointed and acting 

administratrix of the estate of Cleo Lawson, deceased, whose death 
gives rise t,o this claim. 

"4. That plaintiff's claiin n-as filed with the Industrial Coininission 
on March 2, 1955. 

"5. That  a t  the time of his death, Cleo Lawson was a prisoner as- 
signed to work under the supe~vision of the State Highway & Public 
MTorks Coniinission; that L. 1:. Barefoot was in charge of the work 
crew to which Cleo Lawson was assigned on October 18, 1954. 

"6. That Cleo Lawson died on October 18th 1954, and that  his death 
n-as caused by his electrocutioq." 

FIXDIXGS OF FACT 

" I .  Tliat October 18, 1954 was on a Tuesday following Hurricane 
Hazel on the preceding Friday; that L. R. Barefoot was a guard at  
Prison Camp #204, where Cleo Lawson was a prisoner; that  on the 
clay in question L. R. Barefoot left the prison cainp with the prisoners 
assigned to work under his supervision; that  their work that day was 
to consist of removing trees, brush, and otlier debris from tlie high- 
ways which had been placed thereon by Hurricane Hazel. 

"2 .  Tliat Cleo Laxson was the water boy for the crew working under 
the supervision of L. R .  Barefoot; that  soinetirnes he performed otlier 
tasks and it was not unusual for !iim to assist the otlier prisoners in 
the Work they were all trying to acconiplisl~ and which had been as- 
5igned thein; that  a few minutes prior to his death Cleo Lawson had 
Iwcn and secured water for the crew to which he was assigned and had 
finished giving the other prisoners a drink of water; that he then went 
to the east side of Highway $23.8 and dar ted to helping Lovelace Pear- 
son, n fellow prisoner, to clear a tree limb from the side of the road; 
that n-liile engagrd in these duties lie came in contact with an energized 
1)owc.r line, resiilting in immediate death by electrocution. 

"3. Tliat L. R. Barefoot n-as aware of tlie fact tha t  electric wires 
~ w r e  d o ~ m  on or near the highway as :t result of the winds fro111 Hur- 
ricane Hazel prior to the tinle work was begun on October 18, 1954; 
that  notwithstanding this fact !ie did not contact the power companies 
t o  ascertain that the elcct14city n-as shut off from these wires during the 
prriod the highway was being cleared; t)llat he instructed the prisoners 
under his supervision to be on the alert for electric wires; tha t  Cleo 
T>nwson was working under t h t  instruction, direction, and supervision 
of tllc said L. R. Barefoot a t  the time of his death. 

"4. That  L. R .  Barefoot wa:; negligent in not ascertaining tha t  the 
prisoners under his supervision could work in safety, he having knowl- 
edge that electric wires were down in the vicinity in which they nrere 
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working; tliat his negligence in not calling the power companies and 
requesting them to switch the electricity from tlie wires which were 
down was the proximate cause of the death of Cleo Lawson, without 
contributory negligence on the part  of the plaintiff or the person in 
whose behalf the claim is asserted. 

"5.  (Facts relating solely to  amount of award.)" 

Upon tliese facts and his conclusions of law, Commissioner Ransdell, 
the hearing Commissioner, "ORDERED tha t  defendant pay plaintiff 
t h e s u m  of $6,000 in full settlement of all her rights by reason of the 
death of Cleo Lawson." 

Upon review, the full Commission, overruling defendant's exceg- 
tions thereto, adopted as its own the said findings of fact and the con- 
clusion> of law and affirmed said award. 

Upon appeal to the superior court, defendant brought forward its 
exceptions to said findings of fact and to the conclusions of law. After 
heanng, the court entered judgment, which after recital of the prior 
proceedings, concluded in these words: 

"And the Court being of the opinion tliat the North Carolina Work- 
men's Coinpensation Act, Chapter 97, Article 1, of the General Statutes 
of Sort11 Carolina, provides an  exclusive remedy against the State for 
accidental injury or death of a prisoner arising out of and in the course 
of the einployment to which he had been assigned. 

"And tlie Court being further of the opinion tha t  there can be no 
recovery against the State under the Tort Claims Act for a negligent 
omission; that  the negligence of L. R.  Barefoot, if any, was a negligent 
omission rather than a negligent act as required by the Tort  Claims 
Act;  

"And the Court further being of the opinion that  the exceptions of 
tlie defendant relative to  these two issues should be sustained; and 
it appearing to  the Court that  the defendant has abandoned all other 
exceptions ; 

" I T  I S  S O W ,  THEREFORE,  CONSIDERED, ORDERED,  AD- 
JUDGED AND D E C R E E D  that  defendant's exceptions relative to 
these two issues be and they are hereby sustained; it is F U R T H E R  
COXSIDERED, ORDERED,  ADJUDGED A N D  D E C R E E D  tha t  
this cause be and the same is hereby remanded to  the North Carolina 
Industrial Con~mission to be dismissed by it." 

Plaintiff excepted and appeaded. 

Harvey E. Beech and Whzie & Aycock for plaintiff, appellant. 
Attorney-General Patton, Assistant Attorney-General U700ten and 

Parks  H. Zcenhour, Member of Staff, for defendant, appellee. 
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BOBBITT, J. The court below did not rule on defendant's esceptions 
to findings of fact. I t  appears that,  a t  the hearing in the superior court, 
defendant abandoned all exceptions except those directed to the two 
questions of law upon which the court based its judgment. Hence, as 
the case comes to us, vie inust consider the facts to be as set out in the 
stipulations and findings of fact. 

Defendant's contention that plaintiff's sole remedy is under the 
Workinen's Coinpensation Act, G.Y.  Ch. 97, Art. 1, requires considera- 
tion of G.S. 97-13(c) and G.S. 97-10, the specific provisions on n-hich 
defendant relies. 

The Worknien's Coinpensation Act "contains elements of a mutual 
concession between the employer and employee by which the question 
of negligence is eliminated. 'Tonrad v. Foundry Co., 198 S . C .  723, 
153 S.E. 266. I ts  provisions re!ate csplicitly to employees, employers 
and employinent. G.S. 97-10, in pertinent part, provides: "The rights 
and remedies herein granted to an employee where he and his employer 
have accepted the provisions of this article, . . . shall exclude all other 
rights and remedies of such cmploycc, his personal representative, 
. . . as against his employer a t  conmon lan-, or otherwise, on account 
of . . . injury, 10s. of service, or death." 

"Negligence cannot be imputed to the sovereign, and for this reason, 
in the absence of statute, no prjrate action for tort can be maintained 
against the State." (Our italics) S r a l ~ s  v. Winston-Salem, 189 hT.C. 
469, 127 S.E. 543. T l ~ u s ,  in the absence of statute, it was held that  a 
prisoner, injured by the ncgligcnce of the overseer under whom he mas 
placed, had no cause of action against the State, his sole remedy being 
against the overseer as an individual. Clodfelter v .  State, 86 K.C. 51; 
Moody v. State Prison, 128 N.C. 12, 38 S.E. 131. I t  is noted that G.S. 
28-173, which created the statutory cause of action for wrongful death, 
applies only to causes of action  here the injured person, if he had 
lived, could have recovered. Thus, plaintiff's right to recover on account 
uf the death of her intestate rests solely upon statutes whereby the 
State has waived its sovereign immunit'y. 

A prisoner is not an employee as defined by G.S. 97-2(b).  He is not 
a person "engaged in an einplnyment undcr any appointment or con- 
tract of hire or apprenticeshi]:, express or implied, oral or written." 
Raker v. State, 200 S . C .  232. 156 S.E. 917; Moore v. State. 200 N.C. 
300, 156 S.E. 806: also, see Alliance Co. 21. State Hospital. 241 S .C.  
329, 85 S.E. 2d 386. Indeed, when the word "employee" was defined 
by Ch. 120, Sec. 2ib1, Public Lan-s of 1929, Sec. 14(c) of said 1929 Act 
explicitly provided: "This act shall not apply to  State prisoners nor 
~t,o C0unt.y convicts." Sec. 14 (c i  of the 1929 Act was stricken out by 
Ch. 295, Public Laws of 1941, mhich substituted therefor t~he provi- 
sions now codified as G.S. 97-13(c). 



C; S. 97-13 ( c )  conferred linlited riglit- upon prisoners zn a specitrl 
clnsstficatzon, to  n-it, those msigned lo  nork undcr the ~ u p e ~ ~ i c l o n  of 
the State Highway and Public TT70rks Conimission, in t h ~  event the\- 
suffered "accidental injury arising out of and in the course of the ein- 
ployment to whch . . . assigned " KO provision was inadr fur otll,>r 
prisoners. 

While G.S. 97-13(c) is not free from ambiguity, we a-sunie, for 
present 1)ui7poses, that its provisions pernutted $he e~t~ablishment of 2 

claim for the burial expenses  of a prisoner whose death oocurred n l ~ l t .  
a prisoner. 

With knowledge, actual or prowrncd, of the linlited rights thercrto- 
fore conferred upon pikoners in tliis gpecial classification, the General 
Assembly of 19,51 enacted the Tort Claims Ad. Ch. 1059, P-ion Imi 
of 1951. L t  did not except any prisoners from its prorisione. I n  G o d d  7 '  

Highway Com. ,  245 K C. 350, 95 S E 2d 910, this Court held that a 
prisoncr not in said special clmsificat~on was entitled t o  recover under 
the Tort Cla~nw hclt. 

Defendant's contention that,  becduse of Cr P. 97-10, pnsonerq in 
the favored classification have only such rights as are conferred hr 
G.S 97-13(c) while other prisoners, uninlpeded by G.S. 97-10, have 
the full benefit of the Tont Claims .4d is not, in our opinion, in reason- 
able accord with the intenrt of hhe 19.51 General Assembly Moreover. 
if it be conceded that  the word "employee" as used in G.S. 97-10 could 
be enlarged by interpretation t o  include a prilmner, this conetrurtion 
would bring about a conflict between Cr S 97-10 and the stiatutory 
rig11~t.s expressly ccmferred by the Tort Claiinus Act I n  ,such n a e ,  the 
Tort Claims Act would prevail. It provides: ",411 lnxs and clauses of 
l~aws in conflict with tthis Act are heroby repealed." 

Dcfcndant directis our attention to C'h 809, Seesion Laws of 1957, 
which amends G S. 97-13(c) by adding thereto the  following: "The 
p-o\.isloim of G S 97-10 shail apply to prisoners and discharged prik- 
oners cnt~tled to  compensation under t l ~ i s  subsection and too the State 
in the same nmnncr ais said\ Section alpplies to employees m d  e~nplo~.-  
ers " 

Thc 1937 Act reflects t~he interlit~on of the General Assembly of 19.57. 
Apparently, although ithe reason therc>for is obscure, the 1957 General 
Ameinblly concluded tha t  prisone1;s at nork on an assigned task should 
be denied rights conferred by the Tort C l a i m  Act on other pri~oncrs. 
Be t h t  as i t  may, n-c are concerned vitih the intent of the 1957 Gen- 
eral Awmhly  at the tiiuc it enaclted tlic Tart C1:tinus Act. and on that 
question the 1957 Act casts no light. 

Defendant's further contention is that plaintiff cannot recowl. 1111- 
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der the Tor t  Claims Act because Barefoot's negligence, if any,  con- 
sisted of omissions, not acts. 

Plaintiff's right to recover dcpentls upon the provisions of G.S. 143- 
291 prior to the 1955 aniendments. She was entitled to  recover if the 
death of her intestate was caused by the  negligent act  (s )  of a designat- 
ed State employee while acting within the  scope of liis employment 
and there was no contributory negligence on the par t  of her intestate. 
Flynn v. Highway Corn., 244 S . C .  617, 94 S.E. 2d 571 ; also, see Tucker 
v. Highway Corn., 247 K.C. 171, 100 S.E. 2d 514. 

I n  the Flynn case, t he  alleged negligence was t h e  failure t'o repair 
a hole in the  highway caused by ordinary public travel. Recovery 
wa,s denitd. I n  the  Tucker case, "The a8ccident. ocfcurred during tha t  
55-day period when the law permitted recovery 'when the claim arose 
as tlie result of a negligent act or ornission on the par t  of a Sta te  em- 
ployee.' " Chapters 400 and 1361, Session Laws of 1955. 

Plaintiff's intestate "n-as working under tlie instruction, direction 
and supervision o f .  . . Barefoot c the designated State einployeej a t  the  
time of liis death." True ,  liis +pecial job was that  of water boy; but 
when not so engaged he perforlnecl other tasks and gave assistance to  
the other prisoners. 

\YIiile the findings of fact :.atablislied Barefoot's negligent failure 
to  ascertain whet'her t'he prisoners under his supe i~++ion  could work 
in safety in the area to n-liicli lle assigned them, his on~issions in this 
respect constit,uted the circuiiwtances under which he acted, not the  
cause of Lawson's death. The basis of plaintiff's claim is Barefoot's 
act ,  in tlie light of such circumstances, in putting the prisoners, includ- 
ing I.awson, to work in an  a w a  of hidden danger when he should have 
reasonably foreseen tliat they iiiiglit and probably would unx-ittingly 
collie in contact with a live wire. I n  our view, the findings support the 
Cloiiiniission's composite conclusion of fact and law, set forth in i ts  
Conclusions of Law,  tha t  the negligence of Barefoot was the  proximate 
cause of Lawson's death. 

Greene v. Board o f  Educntiou. 237 X.C. 336, 75 S.E. 2d 129, and 
1 , ~ o n  & Sons v. Board of Ed~lc.ation, 238 X.C. 24, 76 S.E. 2d 553, in- 
volvtd proceedings under G.9.  143-291 et seq., where injury was in- 
flictcti by the negligent operation of a school bus. I n  each, ])laintiff 
recovered. The  driver's failure ro exercise due care to  observe the  child 
in front of the  bus (Greene case) or the  the  autoniobile behind the bus 
ILyon case) did not proximately cause the  injury or damage. The 
fact t ha t  the driver operated the bus under such circumstances was 
the negligent act  tliat proxiniately caused the  injury or damage. 

For the reasons stated,  plaintiff's assignments of error to  the  court's 
~'ulings are  sustained. The juclg~nent of the court below is reversed and 
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the cause remanded for the entry of judgment iinplemenlting the Conn- 
niission'~ said award. 

Rc~ereed  and reimnded. 

STATE v. DOROTHY ROBINSON 

(Filed 30 April, 195s.) 

1. Criminal Law 8 1 3 b  
A defendant has the right to appeal from a domestic relations court 

to the superior court from a judgment putting a suspended sentence into 
eRect, and upon such appeal the matter should be heard de  nouo, but sole1.r 
npon the question of whether there has been :I violation of the terms of 
suspension. G.S. 15-200.1. 

2. Bastards  9 9: Criminal Law § 135- 
A doniestic relations court has authority, upon conviction of a de- 

fendant for wilful refusal to support her illegitimate child to suspend 
sentence upon condition that defendant pay a stipulat6d sum per -seek 
into conrt For the sulrpo~l  of the child. G.S.  49-'7, G.S. 49-5. 

3. Criminal Law 9 136- 
Whether defendant has violated cloilditions of suspension of sentence 

i\ not an  issue of fact for the jury but ia a question of fact for the 
judge to be deteriuined in the exercise of liis sound discretion 

I11 order for tlie jndgi. to put into effect a snslwnded sentence, it is not 
rrqnired that  riolation of' the teruls of snsprnsion be proven beyond a 
reasonable doubt but only that  the eridence he sncli a s  to reasonably 
satisfy thr  judge, in the exercise of his sound discretion, that defendant 
hat1 violated a condition of suspension without la\\-ful excuse, the credi- 
bility of the witnesse~ and the evaluation ant1 the weight of their testi- 
mony being for the judge. 

3. Appeal and Error 8 46: Criminal Law 5 165- 
While the fintlings of fact and judgn~ent upon the lreari~lg of ~vliether 

n suspended sentence shonld be put into effect are  to be deterinined in 
the sound discretion of tlie court, and tlw exercise of such discretion is 
not rrvienable in the absence of gross abuse, the exercise of such discre- 
tion inq~lies conscientious judgment and not arbitrary action. 

The conrt neetl not find that tleft.ntlanr's violation of conditioi~ of 
suspension of csecutio?i \vas milf~il, all that is required being that the 
court find that tlcfentlnnt 1i:ld riolaretl a valid condition of suspension 
and that such violation was \ ~ i ! l l ~ u t  lawftil excuse, but  ~vlien the court fails 
to find sl~ecific facts supporting thix conclusion that  the riolation was 
without lawful excuse, there is insufficient predicate for the order putting 
the suspended sentence into effect. 
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7.  Criminal Law 8 169- 
When the findings of fact of the court are  insufficient to support its 

order putting into effect a slispended sentence, the cause must be re- 
n~anded for specific findings. 

APPEAL by defendant froiii Johnston, J., 23 September 1957 Crim- 
inal Term of GUILFORD, High Point Division. 

From a judgment putting into effect a suspended sentence the de- 
fendant appeals. 

George B. Patton, Attorney General, and Harry W .  iLIcGnlliard, 
dssistant Attorney General, for the State. 

Morgan, Byerly & Post for Defendant, Appellant. 

PARKER, J. On 17 August 1954 the defendant, Dorothy Hobinson, 
pleaded Guilty in the Doinestic Relations Court t o  a warrant charg- 
ing her on 9 August 1953 with wilfully neglecting and refusing to sup- 
port and maintain her bastard child, Juanita Robinson, age 10 years, 
a violation of G.S. 49-2. The judgment of the court was that  the de- 
fendant be coimnitted to the common jail of Guilford County for a 
term of six months, and the lail sentence was ordered suspended for 
a period of five years upon the condition, among others, that  the de- 
fendant pay into court the sum of six dollars per week, beginning on 
23 -August 1954, for the support and maintenance of her ba-tarcl child, 
Juanita Robinson. 

On 22 February 1955, on 23 August 1955, on 20 Septeniber 1955, 
on 6 December 1955 and on 10 January 1956 the defendant was brought 
before the Domestic Relations Court for failure to  make the payments 
of six dollars a week for the support of her daughter, Juanita Robin- 
son, and each time she was in arrears in such payments, but the jail 
sentence was not put into effect. 

On 23 July  1957 the defendant was again brought before the Do- 
mestic Relations Court on a I-apias. After hearing the evidence the 
court found that  the defendant had paid into court only $95.00 since 10 
January 1956 for the support of her daughter, Juanita Robinson, and 
was now $379 00 in arreais, and that  such failure to  make the weekly 
payments was wilful and intentional. Upon such findings of fact the 
court put into effect the six months jail sentence. The defendant ap- 
pealed to  the Superior Court. 

. i t  the hearing in the Superior Court the State offered evidence to  
this effect: On 23 ,July 1957 the defendant was in arrears in her weekly 
~.>ayments for the support of her daughter, Juanita Robinson, in the 
amount of $379.00. Juanita Robinson has lived for years with her nia- 
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ternal grandmother, Susie Robinson. Dorothy Robinson does not stay 
with her mother, but lives in a home of her own. The money paid by 
the defendant into tlie Domestic Relations Court was given to  Susie 
Robinson for the support of Juanita Robinson. Susie Robinson had to  
support Juanita Robinson out of her own money. Susie Robinson testi- 
fied: "I do not know wliether she (Dorothy Robinson) has been work- 
ing regularly since January 1956. I think she has been paying me 
about what she could . . . I lost my husband M a y  17, and he was sup- 
porting me and her." 

At the close of the State's evidence, the trial judge stated the fail- 
ure of the defendant to comply with the condition of the suspended 
sentence to  make the weekly payments for the support of Juanita Rob- 
inson constituted a violation of the condition to make such weekly pay- 
ments, whether such failure was wilful or not wilful. Whereupon, the 
defendant offered no evidence. The defendant then requested the court 
to find as a fact that the failure of defendant to  make tlie weekly pay- 
ments of six dollarb per week was not n-ilful. The court refused the re- 
quest, stating that it would make no finding as to wliether the failure 
to make the weekly payments was wilful or not wilful. The defendant 
excepted. 

Judge Jolinston's judgment, after finding tlie facts as to the defend- 
ant's plea of guilty to the warrant, and tlie judgment entered upon 
such plea, and that  thereafter she was before the Domestic Relations 
Court on several occasions, and that  on 23 July 1957 the Domestic Re- 
lations Court made tlie findings and activated the jail sentence, which 
are set forth above, contains this recital: "This Court further finds as 
a fact that  tlie defendant has violated tlie terms of this suspended sen- 
tence, and has not made the weekly payments as provided, and on 
July 23, 1957 was in arrears in the sum of $379.00 under the terms of 
said judgment." Whereupon, Judge Jolinston put the six months jail 
sentence into effect. 

Defendant has two assignments of error. One, the court erred in re- 
fusing defendant's requested finding of fact that defendant's failure 
to make the weekly payments cf six dollars was not wilful, and in stat-  
ing that  licr failure to  niake such payments constituted a violation of 
the condition upon n-liich the jail sentence was suspended, wliether 
wilful or not wilful. Two, an esception to the judgment. 

G.S. 15-200.1 gave the defendant th13 right to  appeal to  the Superior 
Court from the judgment of the Domestic Relations Court putting the 
six months jail sentence into effect, and provides that  upon such ap- 
peal the matter shall be heard tJe nozlo, but only upon the question of 
whether or not there has been n violation of the terms of the suspended 
sentence. 5'. v. Dnz ,~s .  243 N.C. 754, 92 S.E. 2d 177. 

Defendant states in her Irria>f she "does not challenge the original 
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Judgment entered by the Domestic Relations Court of Guilford County 
suspending sentence upon the conditions specified." The Domestic Re- 
latlons Court had express statutory authority to suspend the jail sen- 
tence upon the express condition that the defendant pay six dollars a 
n-eek into court for the support of her bastard child, Juanita Robinson. 
G.S. 49-7 and G.S. 49-8; S. v .  Howser, 232 N.C. 414, 61 S.E. 2d 98. 

Whetl~er the defendant has violated the condition t o  make weekly 
payments for the support, of her child, Juanita Robinson, upon which 
the sentence of iinprisonment was suspended, presents a question of 
fact for the judge, and not an issue of fact for a jury. S. v. Barrett, 243 
N.C. 686, 91 S.E. 2d 917; S. v .  Everztt, 164 N.C. 399, 79 S.E. 274. 

In the instant case the burden of proof is on the State to show by 
ev~dence that the defendant has violated the condition of the judg- 
ment to make weekly payments of six dollars for the support of her 
daughter, Juanita Robinson. S. v.  Sullivan, 227 N.C. 680, 44 S.E. 2d 
81. \There a judgment was suspended, and the defendant was required 
to appear at each criminal term for the next two years, and show that 
he has demeaned himself as a good law-abiding citizen, this Court has 
said the defendant "assumed the obligation of showing, to  the satisfac- 
tion of the court, from time to time," a compliance with the judgment. 
S.  v .  Everitt, supra. 

Where a sentence in a criminal case is suspended upon certain valid 
conditions expressed in the sentence imposed, the prisoner has a right 
t o  rely upon such conditions, and so long as  he complies therewith Ll~e 
suspension should stand. I n  such a case he carries the keys t o  his free- 
dom in his willingness to comply with the court's sentence. 

When a judgment is suspended in a criminal action on certain valid 
conditions, the proceeding to determine whether a condition has been 
violated, ordinarily, is a matter to  be determined by the sound discre- 
tion of the judge. S. v.  Everitt supra; S. v.  Greer, 173 N.C. 759, 92 
S.E. 147: P. 2). Pelley, 221 N.C. 487,20 S.E. 2d 850; S v.  Love, 236 N.C. 
344, 72 P.E. 2d 737; S. v. Davis, supra. 

The alleged violation by the defendant of a valid condition upon 
n-liich a 5entence in a crlminal case was suspended need not be proven 
beyond a reaisonable doubt. Manning v .  U .  S., 5 Cir., 161 F. 2d 827; 
Slayton z>. Corn., 185 Va. 357, 38 S.E. 2d 479; Murphy v.  Lawhon, 
S h e ~ i f f .  213 hIiss. 513, 57 So. 2d 154; Blayloclc v .  State, 88 Ga. App. 
880. 78 S.E. 2d 537; Bryant v.  State, 89 Ga. App. 891, 81 S.E. 2d 556; 
People 2). Kuduk. 320 Ill. App. 610, 51 N.E. 2d 997, 1000; People v. 
I,ondon. 28 Cal. App. 2d 395, 82 P. 2d 619, 620; People v. Sweeden, 
116 C:a1 --Ipp. 2d 891, 2.54 P. 2d 899; MrI,e?nore v .  State, 170 Miss. 641, 
155 So. 415, 416. 

-411 that is required is that the evidence be such as to reasonably sat- 
isfy the  iudge in the exercise of his sound discretion that the defendant 
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has violated a valid condition upon which tlie sentence was suspended. 
S. v. Everitt, supra; S. 2,. Pelley, supra; S. v. Marsh, 225 N.C. 648, 36 
S.E. 2d 244; S. v. Davis, supra; Manning v. I;. S., supra; Slayton v. 
Conz., supra; Murphy z.. Lazchon, Sheriff, supra; Pritchett v. U.  S.,. 
4 Cir., 67 I?. 2d 244; Xeelcy v. I - .  S., 5 Cir., 151 F. 2d 533; Spears v. 
State, 194 Ark. 836, 109 LIT. 2d 926. 

I n  determining whether tlie evidence warrants the revocation of a 
suspended sentence, the credibility of the witnesses and the evaluation 
and weight of their testimony. are for the judge. S. v. Johnson, 230 N.C. 
743, 55 S.E. 2d 690; S. t.. SInrsh, supra; Slayton u. Corn., supra; 
Pritchett v. U.  S., supra; C'ullolrny v. State, 201 Ark. 542, 145 S.W. 
2d 353. 

This Court said in S. 2 . .  Dnzbis, supra, speaking of a hearing as  t o  
\rllether a suspended sentence ~houlcl be put into effect: "Ordinarily, 
in llcarings of this character. the findings of fact and the judgment en- 
tered thereupon are niatters to  hc determined in the sound discretion 
of the court, and tlie exercise of that  discretion in the absence of gross 
abuse cannot be rcvien-ed 11ere." 

I n  13rcrns 2'. I!. S., 287 V. S. 216. 77 1,. ed. 266, in affirming an order 
rcvoking probation, Cllief Justice Hughes said for the Court: "The 
question is simply ~\-licthcr thcrc l ~ a s  been an abuse of discretion and 
i~ to be clcternlined in accortlance n.ith faniiliar principles governing 
the exercise of judicial discretion. Tha t  exercise implies conscientious 
judgment, not arbitrary action. The Styria 21 .  M o r y n n ,  186 U. P. 1, 9, 
46 I,. ed. 1027, 1033, 22 S. (.'t. 731. I t  takes account of tlie law and the 
particular circ.uni~tnnces of the caw and 'is dirccted by the reason 
and conscience of the judge to  a just result.' Langncs v. Green, 282 
U. S. 531, 541, 75 L. ed. 520, 326, 51 S. Ct'. 243. TThile probation is 
a matter of grace, the pvobationer is entitled to  fair treatment, and 
is not to  he made the victim of whim or caprice." 

I n  tllc casc of E x  pwfe .-llts(l,ci. 50 Fla.  24, 39 So. 481, 111 Am. St. 
Rep. 102, 7 Ann. C:w. 88. thc Court held that if tlie violation of, or  
11011 conipliance with tlie condition or conditions of the pardon be shown 
to  the satisfaction of the court without any legal rcxeon or excuse there- 
for, the convict shall bc rcn~andcd to  custody and ordered to  have the 
original scntmce imposcd upon him duly exccutcd, or so much thereof 
as has not been already served 1)y him. A like opinion was expressed 
in E.r partc Rirllcy, 3 Okl. Cr. 350, 106 P. 549. 26 L.R.A., N.S., 110. 
Sce S. 1 1 .  Tl'olfcr, 53 l l i n n .  135. 54 3 . W .  1065. 

In  Rex 21. Aickles, 1 Leach C. C. 390, 168 English Reports, Full Re- 
print, 297, the defendant n-as conl-ictcd of simple grand larceny, and 
received judgment of transportation t o  America for seven years. He 
afterwards received his 3lajesty's pardon "on condition of transporting 
hiinself beyond tlie was for thc same term of years, within fourteen 
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days from the date of liis discharge." The case states: "But on farther 
evidence, i t  appeared that the prisoner had, a t  the time of his dis- 
charge, a real intenttion t o  quit the  kingdain within the time, but tha t  
he had been prevented from carrying it into execution by the distress 
of poverty and ill health; and the Court being of opinion, Tha t  these 
impediments, if true, ainounted to a lawful excuse, the Jury found a 
verdict, Not Guilty.'' 

In  S, v. Johnsou, supra, which n-as an  appeal from a judgment re- 
voking a suspension or stay of execution and enforcing the original 
sentence, the Court stated it was unnecessary for the Court to  express 
a n  opinion as to n-liether when a court pronounces a sentence in a 
criminal action and suspends or stays its execution on a specified con- 
dition, it cannot subsequently revoke the suspension or stay and en- 
force the sentence for a breach of the condition on the part  of the de- 
fendant unless such breach be wilful, because the evidence produced 
by the State a t  the hearing was sufficient to show that  the defendant 
possessed complete capacity to  support his cliild according to the terms 
prescribed by the court from the time of the entry of the original order 
in Xovember 1947, dow11 to the summer of 1948, and sustained the find- 
ing that the defendant's violation of tlie specified condition was wilful 
in character. 

After a diligent scarcli we have found no case, and counsel in the 
case lia\-e referred us to none, which holds that a court cannot revoke 
a suspcxision of sentence in a criminal case, and enforce the sentence 
for a breach of the condition on the part of the defendant unless such 
breach is wilful. Based upon the reasoning and language of the cases 
n-e have cited above, it is our opinion that all that is required to revoke 
a suspension of a sentence in a criniinal case, and to put the sentence 
into effect is that the evidence shall satisfy the judge in the exercise of 
his sound discretion that the defendant has \.iolated, without lawful 
excuse, a valid con&tion upon which the sentence was suspended and 
that thc judge's finding. of fact in the cwrcise of his sound discretion 
arc to that effect. 

The r.sception to the judginent cl~allenges the sufficiency of the find- 
ings of fact by the jutlge to support his judgnient putting the six months 
jail sentence into effect. Bai l ry  zl. Baile!~. 243 S.C. 412, 90 S.E. 2d 
696; R o ~ d  v. U o ~ d ,  233 X.C. 754, 71 S.E. 2d 53. 

The l ime  finding of fact by the judge "that the defendant has violat- 
ccl the terms of this suspended sentence, 2nd has not made the weekly 
payments as pro\-icled. and on July 23, 1937 n-as in arrears in the sun1 
of $379.00 under tlie terms of said judginent" is insufficient to sul~l>ort 
tlic judgment putting tlie six inonth3 jail sentence into effect. 

I t  is ordered that the judgment putting the six months jail sentelire 
into effect he v:icntecl, nnd this proeeedi~~g is relnanded for further hear- 
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ing for the judge, in the exercise of his sound discretion, to  determine 
as to whether or not the failure of the defendant to  make the weekly 
payments for the support of her daughter, Juanita Robinson, was with- 
out lawful excuse. The judge's findings of fact should be definite, and 
not mere conclusions. S.  v. Davis, sztpra. 

Remanded. 

AJIERICAN EQUITABLE ASSURSNCE COMPANY OF NEW TORK ; 
GREAT AMERICAN INSURL41\;CE COMPANY ; HARTFORD FIRE IN- 
SURkVCE COMPANY ; THE CONTINENTAL INSIJRANCE COMPANY ; 
a m  VIRGINIA F I R E  & MARINE INSURANCE COMPANY, ORIGINAL 
PLAINTIFFS, (AND CHARLES D. ,4RTHUR, INTERVESOR), V. CHARLES 
F. GOLD, COMMISSIONER OF ISSL-RANCE, HENRY L. BRIDGEIS, I. MILLER 
WARREN, CHARLES F. GOLD, BERRY C. GIBSON AND CURTIS H. 
FLBNAGSN, CONSTITUTING THE BOARD OF TRUSTEES OF THE SORTH 
CAROLINA FIREMEN'S PEXSIOS F ~ D ;  THE NORTH C-4ROLINA FIRE- 
MEN'S ASSOCIATION; C. R. PURYEAR AND RAT E. SCOTT, DE- 
FESDANTS. 

(Filed 30 April, 1958.) 

1. Declaratory Judgment  Act 8 2- 
Insurance companies collecting and transmitting to the Commissioner 

of Insurance funds under the provisions of the Firenlen's Pension Fund 
Act (Chapter 1420, Session Laws of 1957), and alleging irreparable in- 
jury in that no procedure is provided for the recovery of funds paid un- 
der the Act in the event i t  should be determined that the Act is uncon- 
stitutional and in that some of their competitors were refusing to col- 
lect and account for such additional premiums, thus putting plaintiffs 
a t  a competitive disadvantage, etc., are authorized to maintain an action 
under the Declaratory Judgment Act to test the constitutional it^ of the 
statute. G.S. 1-233, G.S. 1-254, G.S. 1-264, G.S. 1-26.5. 

2. Same: State  Q Sa- 

The Board of Trustees of the North Carolina Firemen's Pension Fund 
is not an agency of the State, and an action attacking the constitution- 
ality of the statute creating the Pension Fund (Chnpter 1420. Session 
Laws of 1967) is not an action against the State, since, although the 
Commissioner of Insurance and the State Treasurer receire and trans- 
mit funds under the Act, their duties a re  solely custodial and ministerial, 
and the State has no interest in or control over such funds. 

3. Constitutional Law § 4- 

Parties who collect from their customers and tmnsmit certain funds 
to a specified agency in compliance with s t a t u t o r ~  requirement rather 
than risk the heavy penalties prescribed by the statute for failure to 
do so, and who allege irreparable injury in that the statute contains no 
provision for the recovery of such funds in the event the statute should 
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be declared unconstitutional, and in that some of their competitors were 
refusing to comply with the statute, thus putting plaintiffs a t  a com~peti- 
tive disadvantage, etc., may maintain an action attacking the constitu- 
tionality of the statute. 

WISBORSE, C. J., took no  part in the consideration or decision of this case. 

.\PPEAL by plaintiffs from Bickett, J., November, 1957 Civil Term, 
V-.~KE SUPERIOR COURT. 

This action was instituted under G.S. 1-253,-257 for the purpose of 
having the court pass on t'he constitutionality of Chapter 1420, Session 
L a m  of 1957 - the Korth Carolina Firemen's Pension Fund Act. The  
plaintiffs are five insurance conlpanies authorized to do business in 
Sor th  Carolina and now engaged in writing all types of fire and light- 
ning insurance coverage in this State. The defendant Charles I?. Gold 
is Colnn~issioner of Insurance of Korth Carolina. The defendants Henry 
L. Bridges, I. Miller Warren, Charles F .  Gold, Berry C. Gibson and 
Curtis H. Flanagan constitute the Board of Trustees of the North 
Carolina Firemen's Pension Fund. The defendant North Carolina Fire- 
men's Association is a private ~ o l u n t a r y  group composed of firemen? 
both regular and voluntt,er. The defendant C. R. Furyear is a regular 
full tiine paid fireman of the City of Raleigh. The defendant Ray E. 
Scott is n volunteer fircnlan of the Town of ,4pes, rated Rural Class 
-1 by the Southeastt~rn 17ndcrn-ritws Association. The dffendants Pur- 
year and Scott are designated rcprcsentatives of all firemen in their 
respective classes. 

The plaintiffs, in crucial substance, allege the Firemen's Pension 
Fund Act requires that:  (1) All purchasers of firc and lightning in- 
surance in protected areas must pay an additional one per cent of 
the premium to the insurer to  be transmitted to the Comnlissioner of 
Insurance, who, in turn must pass it on to the State Treasurer who 
shall be the custodian of the fund and shall disburse it to  eligible fire- 
men on the vouchers signed by two trustees of the fund. Purchasers 
of fire and lightning insurance from "farmers mutual fire associations" 
are not required to  make the payments. (2 )  A number of insurance 
companies in competition with the plaintiffs are treating the Pension 
Fund Act as invalid and unconstitutional, and are refusing and will 
continue to  refuse to collect and account for the additional premiums 
to  the great financial disadvantage and irreparable injury of the plain- 
tiffs. Insurance agents writing policies for a number of different com- 
panies are necessarily giving preference to the companies that  refuse 
to require the payment of the additional charge. This practice results 
in a daily loss of business and is placing the plaintiffs a t  a competi- 
tive disadvantage, thereby causing them irreparable injury for which 
thc law does not provide a remedy. (3) The Pension Fund Act gives 
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special pr~vileges and einoluments to  certain firemen only, to  the ex- 
clusion of other fireinen and other employees, and delegates to  Soutli- 
eastern Underwriters A4ssociation, a private organization, the right to 
classify towns and rural fire districts and determine eligibility for par- 
ticipating In the fund without fixing standards for the classification. The 
Act d~scriin~nntes againsc the plaintiffs in favor of farmers mutual fire 
insurance coillpaiz~es-plaintiffs' competitors-in tha t  they are exempt 
fro111 tlw provwons of tlie Act. (4) The Act is in violation of Article I, 
Section3 7 and 31, ,lrticle 11, Section 14, and Article V, Section 3, of 
the Con>titution of Sortl i  Carolina, and of the 13th and 14th Amend- 
nienta to the Constitution of the United States. ( 5 )  The duties assigned 
to the Commissioner of Insurance and to the Treasurer of North Car- 
olina are ministerial only and require them to transmit and disburse 
tlie fund to private persons of a special class, and that this action is, 
therefore, not agaiiist the Stare. (6)  Tlie Pension Fund Act does not 
provide any ~netliod for tlie recovery of money paid by the plaintiffs 
under the provisions of the Act. (7) The plaintiffs have complied and 
are conlplying x i t h  the provisions of the Act for tlie reason tha t  they 
prefer not to incur the danger of the heavy penalties provided for non- 
compliance. By  this action they seek to settle the uncertainty and 
turbulence in tlie business of providing fire and lightning insurance 
in protected areas brought about by the attempt of the plaintiffs t o  
comply with tlie h c t  and a retusal on tlie part  of other companies so 
to do, to tlie great competitive disadvantage and loss of business to  
tlie plaintiffs. 

The complaint contains other material allegations as well as ampli- 
fication of those here summarized. The plaintiffs invoke the equitable 
power of the court to determine by declaratory judgment the consti- 
tutionality and validity of Chapter 1420, Session Laws of 1957, and 
nllcge that a speedy hearing t o  that end is in the public interest. 

Tlie defendants filed a demurrer asking the "complaint" be dis- 
niissed on five grounds: ( I )  The plaintiffs are not the real parties in 
interwt and do not have the legal capacity to  maintain this action. 
(2) Tlicrc is a defect of parties defendant in tha t  Puryear and Scott 
and the Kortli Carolina Firemen's Association have no interest in 
tlie subject-matter of this actisn. (3) That  the complaint fails to  state 
facts sufficient to constitute a cause of action in tha t  no tax has been 
assessed or collectcd. or liability fixed against the plaintiffs. (4) The 
court has no jurisdiction to  entertain this action against the State 
n-hich has not consented to be sued. ( 5 )  The court is without jurisdic- 
tion to determine by declaratory judgment the matters set out in the  
complaint. 

Upon the hearing. the court sustained the demurrer and entered a 
judgment disinissing the action. The plaintiffs excepted and appealed. 
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Joyner & Howison, B y :  W .  T .  Joyner, Jr., 
Allen & Him, B y :  Arch T .  Allen for plaintiffs, appellants. 
George B .  Patton, Attorney General, T .  W .  Bruton, Assistant At-  

torney General, Ehringhaus & Ellis for defendants, appellees. 

HIGGINS,  J .  The defendants challenge (1) the right of the plain- 
tiffs to maintain this action; (2) the jurisdiction of the court to hear 
i t ;  and (3) the sufficiency of the complaint to state a cause of action. 

The Uniform Declaratory Judgment Act, Article 26, Chapter 1, 
provides: "Courts of record within their respective jurisdictions shall 
have power to declare rights, status, and other legal relations, whether 
or not further relief is or could be claimed." (G.S. 1-253). "Any per- 
jon . . . whose rights, status, or other legal relations are affected by 
a statute . . . may have determined any question or construction or 
validity arising under the . . . statute . . . and obtain a declaration of 
rights, status, or other legal relations thereunder." (G.S. 1-254). "This 
.Irticle is declared to be remedial; its purpose is to settle and to afford 
relief from uncertainty and insecurity with respect to rights . . . and 
it is to be liberally construed and administered." (G.S. 1-264). The 
plaintiffs' allegations (taken as true for the purpose of testing the de- 
murrer),  therefore, qualify thein as "persons" authorized to bring this 
action. (G.S. 1-265). 

Under the broad terms of the Declaratory Judgment Act the plain- 
tiffs have the right to challenge the constitutionality of the Pension 
Fund Act in the superior court unless jurisdiction is withdrawn by 
some contrary provision of l a v  The defendants contend the plaintiffs 
cannot maintain this action for that  it is in fact against the State 
and the State has not consented to be sued. At this stage of the pro- 
ceeding i t  does not appear that  the Board of Trustees of the North 
Carolina Firemen's Pension Fund is such an agency as rendered this 
an action against the State. While the Governor and the Insurance 
Con~missioner are ex officio members of the board, the majority of its 
meinhers are not selected by any State agency. The Secretary of the 
North Carolina Firemen's Association is an ex officio member of the 
hoard. The remaining two members are elected by the Firemen's Asso- 
ciation. The two officials of the State constitute a minority of the 
board members. The secretary and the two members selected by the 
Firemen's Association control. The duties assigned to the con~missioner 
of Insurance and to the Treasurer appear to be ministrant in character. 
These officers have no discretion with respect to disbursements. They 
receive and transmit funds tha t  do not belong to the State and in which 
the State has no interest,, and over which ilt has no control. The  interest 
or rights of the State n ~ u s t  be involved here in order to constitute this 
an action against the State. "An action against a coinmission or hoard 
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created by statute as an agency of the State where t h e  interest or 
r ights  of t h e  S ta te  are direct ly  a f fec ted  is in fact an action against the 
State." (emphasis added) Prudential  Ins .  Co .  v. Unemploynzent  C o m -  
petlstrtion C o m n ~ i s s i o n ~  217 N.C. 495, 8 8.E. 2d 619. I t  does not now 
nppewr that  this is :m &ion against the State. The allegations are 
sufficient to show the court has jurisdiction of the cause. 

Tlic Firenien's Pension Fund Act does not provide machinery by 
wliicll the payments required under it may be recovered in the event 
it is determined they are exacted in violation of constitutional guaran- 
ties. The plaintiffs' allegations of irreparable injury are sufficient to  
present that  question as one for decision by the court. The *4ttorney 
(;eneral's brief on behalf of thc appellees contains the following frank 
statement: L'Most all taxpayers find themselves in something of the 
dilemma which is suggested by the plaintift's here. I t  is virtually ini- 
possible to  secure a deterinination of a sales tax liability, for instance. 
without going to  the same type of trouble and without subjecting one's 
self to  untold complications just as  is argued by the plaintiffs now." 

We think the Uniform Declaratory Judgnlent Act provides a means 
of testing the validity of the statute here called in question. The  plain- 
tiffs have appealed to the equitable powcr of the court to grant relief 
wlicre w legal reniedy docs not exist, or is inadequate. "When public 
officials act in accordance ~ ~ - i t h  and under color of an Act of the Gen- 
rrnl Assembly, tllc coilstitutionality of such statute may not be tested 
in an action to  enjoin enforcement tliweof ~trlless i t  is alleged and 
jlion-n hy plaintiffs t l ~ a t  such enforcelllent will cause them to  suffer 
personal, direct and irrcparable injury. A\-elcwan v. Comrs .  of T7ance. 
supra ,  and cases cited; Hood.  C o n ~ r .  of R a n k s ,  zl. R e a l t y ,  Inc. ,  suprn:  
also. see Amicl i  v. Lancas fer ,  228 K.C. 157, 44 S.E. 2d 733. The rule 
a s  stated was fully recognized, not impaired, in Sumnlrell v. Racing 
d s s o . ,  239 N.C. 591. 80 S.E. 2d 638, and in T a y l o r  v. Racing -4sso.. 
241 K.C. 80 ,84  P.E. 2d 390. It has been frequently pointed out that 'the 
courts will not declare void an Act of the Legislature unless the ques- 
tion of its constitutionality is presently presented and it is found neces- 
sary to do so in order to  protect rights guaranteed by the Constitution.' 
T w n e r  1 ) .  Reidsz~i l le ,  224 N.C. 42, 46, 29 8.E. 2d 211; S. v. L~ceders .  
214 X.C. 558, 200 S.E. 22." F0.x v. Comrs .  of D u r h a m ,  244 N.C. 497, 
500, 94 S.E. 2d 482. TT'hilc the principles of Ian. in the foregoing cases 
:ire stated con~crscly  to  the propositions hcre involved, hotvevcr they 
:\re no less authoritative. 

conclude tllc plaintiffs' allegations are sufficient t o  require they 
slioul~l he ansn-cred to t l ~ c  end the issues thus presented map be heard 
aiid passed on by tlle supcrior court. In  order that  neither party may 
be prejudiced n l ~ e n  the case is heard on the merits, we have discussed 
tlic facts alleged and the law involved only to thc extent deemed neces- 
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.;ary for decision on the present appeal. The  petition of Charles D. Ar- 
tllur does not allegc facts sumcicnt to entitle him to int'ervene as a 
1)wt' l ' lx in~~ff  in this cause and his application to do so was properly 
cItmic.11. Tl:e judgnlent of the Superior Court of Wake County sustain- 
ing the demurrer, hon.cver, is 

Reversed. 

\\'ISBORXE, C. J . .  took no pa r t  in the  consideration or decision of this 
cnye. 

HARDWARE JIUTCAL INSURANCE COJIPAST O F  T H E  CAROLINAS, 
I N C .  (AXD GEORGE R.  BATCHELOR,  ISTLR\ENOR) V. CHA4RLES F 
GOLD. COM~~~.:ISSIOSER OF IXSURAXCE ; H E S R T  L. BRIDGES,  I. MILLER 
WARREN.  CHARLES F. GOLD, B E R R Y  C GIBSON A N D  CURTIS  H .  
FL.IN.%GAN, C O \ S T I T b T I X G  I I I E  BOARD O F  TRLSTEEB OF THE NORTH CARO- 
: r\-a FIRE\I~S'S PESSIOU F U S D ;  T H E  NORTH CAROLINA F I R E M E W S  
A \ W ~ L ~ T I O X ;  C. R. PURTEAR ASD R A T  E. SCOTT. 

(Filed 30 Spril ,  19.58.) 

.~ITE.AL by plaintiffs from Bickett, J., Sovember,  1957 Civil Term, 
\VAE(E Superior Court. 

l'lie plaintiff is a Sort11 Carolina corporation authorized to  write 
all t y ) c s  of fire and lightning insurance coverage in North Carolina. 
'Thy cicfcndants and tlie quest'ions i n v o l ~ e d  in this case are identical 
with those involved in Assurance Co. zl. Gold, ante 288. Only the  
1)Iaintiff and the  intervenor are  different. 

AlllcrL & I i i p p ,  B y :  Arch T .  dllen,  
Joyner & Howison, By :  W .  T .  Joyr~er,  Jr., for plaintiffs, appellants. 
(ieorge B. Patton, Attorney General. 
7'. 1V. Bruton, Assistant Attorney General, 
Ehrinyhaw & Ellis for defendants, appellees. 

['En CIJRIAV: Decision in this case is governed by the decision of 
.l~rzerlc.c~~~ Equitable Assurance Company of S e w  York, et als., v. 
C'lmrlts I;. Gold. Commissioner of Znslirance, et als., ante, 288. 
L-pon t l i r ~  authority of tha t  case, the order denying the petition to  inter- 
~ ~ n c  I- ;iffirlncd, and the judgnlent sustnlning tlle demurrer is 

I i c v e ~  sed. 

l \ .~nhorne,  C. J.. took no part in the consideration or decision of 
this case. 
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WILLIAM S. BIZZELL v. GREBT -4MERICAN INSURANCE COMPANY. 

(Filed 30 April, 1958. ) 

1. Appeal a n d  Er ror  8 6: Constitutional Law 8 4- 
Ordinarily, the courts mill not pass upon the constitutionality of a 

statute in an action in which there is no actual antagonistic interest be- 
tween the parties, or where i t  appears that the parties a re  as  one in 
interest, and desire the same relief. 

2. Actions S 3: Courts § 2- 
Whenever in the course of litigation it  beconles apparent that there 

is an absence of a genuine adversary issue between the parties, the court 
should withhold the esercise of jurisdiction and dismiss the action. 

3. Appeal and E r r o r  8 2- 
The Supreme Court will take judicial notice that a party defendant 

in the case under consideration is a party plaintiff in another case heard 
on appeal the same week. 

4. Appeal and  E r r o r  8 6: Constitutional Law § 4- 
In  this action attacking the constitutionality of a statute, demurrer of 

certain defendants was allowed, and it  appeared that  the remaining de- 
fendant was a party plaintiff in another action in which such party at- 
tacked the constitutionality of the statute for like reasons asserted by 
plaintiff in the instant case. Held: I t  appearing that no actual antagonis- 
tic interest exists between the parties and that  both parties desire the 
same relief, the action is dismissed. 

WISBORNE, C. J., took no part  in the consideratian or decision of this case. 

APPEAL by defendant from Sharp, Special Judge, a t  10 February, 
1958, Civil Term of WAKE. 

Civil action to  test the conctitutionality of the Firemen's Pension 
Fund Act, Chapter 1420, Session Laws of 1957, codified as G.S. 118- 
18 through 118-37, heard below on motion for judgment on the plead- 
ings. 

The Act creates a pension plan for certain eligible firemen in North 
Carolina. The plan is to be financed in part by a charge of 1% of the 
premiums on fire and lightning insurance on property "in areas where 
fire protection is available." The Act requires the charge to  be passed 
on t o  the purchasers of insurance in the form of an additional charge 
for insurance 

The plaintiff, William S. Bizzell, obtained a policy of fire insurance 
from the defendant, Great Ainerican Insurance Company. The policy 
insured the plaintiff's home located in the City of Raleigh. The In- 
surance Company required the plaintiff to pay, pursuant to  the Fire- 
men's Pension Fund Art .  a charge of 1% of the fire and lightning 
insurance premium in addition to the regular premium. The additional 
charge amounted to fifty cents. 
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Thereafter, the plaintiff instituted this action, alleging that  the Fire- 
men's Pension Fund Act is unconstitutional on five specific grounds, 
and demanding refund of the additional premium charge of fifty cents. 

In  addition to the Great American Insurance Company, the follow- 
ing mere made parties defendant: Charles F. Gold, Commissioner of 
Insurance, who is charged by the Act with the duty of collecting from 
the insurance companies the additional charges made for the benefit 
of the Pension Fund; the five individuals who constitute the Board of 
Trustees of the Pension Fund, namely: Henry L. Bridges, I .  Miller 
Warren, Charles F. Goid, Berry C. Gibson and Curtis H.  Flanagan; 
C. R.  Puryear, a paid fireman from the City of Raleigh, as class rep- 
resentative of all paid firemen in North Carolina; and Ray E. Scott, 
as class representative of all volunteer firemen in the State. 

All the defendants except the Great American Insurance Company 
filed a demurrer to  the complaint. The demurrer was directed to  pro- 
cedural and jurisdictional aspects of the case rather than to  the merits 
of the constitutional attack made upon the Act in the complaint. 

On 18 December, 1957, by order of Judge Bickett, Resident Judge 
of the Tenth Judicial District, the demurrer was sustained, and the 
action x a s  dismissed as to the demurring defendants. There was no 
appeal from the order. 

Thereafter the Great American Insurance Company, which had 
originally answered the complaint, filed an amendment amplifying 
the allegations of the answer and setting forth additional facts respect- 
ing some of the allegations of the complaint previously admitted. The 
answer as amended makes only technical denial of the plaintiff's alle- 
gations wherein it  is averred that  the Act is unconstitutional. 

Next, the plaintiff moved for judgment on the pleadings. At the 
conclusion of the hearing on the motion, the presiding Judge, being of 
the opinion that  no issue of fact is raised by the pleadings and that  the 
challenged statute is unconstitutional for the reasons set out in the com- 
plaint, entered judgment declaring the -4ct unconstitutional and void. 
From the judgment entered, the defendant appeals. 

Bailey & Bason for plaintiff.  
Joyner & Howison and Allen & Hipp for defendant. 
Attorney General George B .  Patton, Assistant Attorney General 

T .  TV. Bruton, and Ehringhaus & Ellis, Amici Curiae. 

JOHNSON, J. Ordinarily, the courts will not pass upon the consti- 
tutionality of a statute in an action in which there is no actual antag- 
onistic interest between the parties, or where it  appears that  the 
parties are as one in interest and desire the same relief. U.  S. v. John- 
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son, (1943) 319 U. S. 302,87 L. ed. 1413; Chzcago & Grand Trunk Rad-  
way Co. v. Wellman, (1892) 143 U. S. 339, 36 L. ed. 176; C. I .  0. z.. 
McAdory, (1945) 325 U S .  472, 89 L. ed. 1741; Moritz v. United Breth- 
rens Church, 244 App. Div. 121, 278 N.Y.S. 342. 

I n  C. I. 0, v. McAdory, supra, it is said: "The court will not pass 
upon the constitutionality of legislation in a suit which is not adver- 
sary, Bartemeyer v. Iowa, 18 Wall. 129, 134-5; Chicago & Grand Trunk 
R. Co. v. Wellman, 143 U. S. 339; Atherton Mills v. Johnston, 269 U. S. 
13, 15; Cogman v. Breeze Corps., 323 U. S. 316, 324, or in xliich thei-e 
is no actual antagonistic assertion of rights." 

Whenever in the course of litigation i t  becomes apparent that there 
is an absence of a genuine adversary issue between the parties, the 
court should withhold the exercise of jurisdiction and disiniss the action. 
U.  S. v. Johnson, supra; Burton I,!. Realty Co., 188 N.C. 473, 126 S.E. 
3. See also Tryon V .  Pouser Co., 222 N.C. 200, 22 S.E. 2d 450: Parker 
v. Bank, 152 N.C. 253, 67 S.E. 492; Greensboro v. Wall, 247 K.C. 516, 
101 S.E. 2d 413 1 C.J.S., Actions, Sec. 1 f. ( 7 ) ,  p. 944; 14 I m .  Jur., 
Courts, Sec. 49; Ibid, Sec. 173. 

This record impels the  conclusion that the instant action, as one to 
test the constitutional ralldltv of the Firemen's Pension Fund Act, 
lost its advcr~ary  character whcn the original defendants n 110 demurred 
were let out. 

In  support of this conclusion it suffices to point to these crucial facts: 
The defendant Great -4inerican Insurance Company is one of the 
plaintiffs in an action institute? in the Superior Court of K a k ~  County 
on 26 August, 1967, by five Insurance companies for the purpo;.e of 
testing the constitutionality of the Firemen's Pension Fund -4ct. The 
case is now before this Court on appeal, and is being decided by opinion 
filed simultaneously with this opinion. Thc companion case, entltled 
"dmerican Equitnble Ass~iranci. Company of n'ew York, and others v. 
Charles F.  Gold, Commissioner of Insurance, and others," joins as de- 
fendants the same persons who as original parties defendant in the 
instant action were let out wilen their demurrer was sustainerl. The 
allegations of the complaint attacking the constitutionality of the Act 
are substantially the same in the companion case as in the instant case. 
*41so, it is noted that  in the cahe a t  bar, in answering the plaintiff's 
allegations of unconstitutional:ty, the defendant makes what it terms 
only "technical and forn~al  denial thereof." And this "technical and 
formal" denial is prefaced by the averment that  the defendant is of 
the opinion that the statute "1s probably unconstitutional . . . and will 
be so declared by the courts for the reasons set forth in the complaint, 
. . ." Moreover, the defendant appellant in its answer alleges that  it 
"is in the position of a stakeholder" and offers, if requested to  do so, 
to pay the amount of tlic. additional charge claimed by the plaintiff 
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into court, to be paid out as directed by the court upon final determina- 
tion of the cause. And in its prayer for relief, the defendant prays, not 
that the statute be upheld, but only tha t  "the court take jurisdiction 
of this matter and determine the validity and constitutionality of the 
Firemen's Pension Fund Act." 

I t  is further noted that the attorneys who appeared amici curiae in 
this Court also appeared in a similar capacity in the court below. The 
record indicates that  these attorneys, who had previously represented 
the demurring defendants, were invited by both the plaintiff and the 
defendant to  appear antici curiae, subject to the permission of the 
court, and participate in the hearing on the motion for judgment on 
the pleadings. In  response to the invitation, and with the permission 
of the court, the atrtorneys appeared a t  the hearing, but, as was their 
right, they took the position that  the court was without jurisdiction 
to pass on the constitutional questions, and limited their arguments to  
procedural and jurisdictional phases of the case. Similarly, in this 
Court the nwici  curiae brief and the amplifying'oral argument were 
limited in scope to the same procedural and jurisdictional matters, and 
did not go to the merits of the constitutional questions attempted to be 
p l t s~n ted .  These fringe nmici cu,m'ae appearances have contributed 
nothing of substance toward giving t,he case a genuine antsagonistic 
character. 

K e  deeiu it proper to state that  the record here discloses no sug- 
gestion of collusion on the part of any of the parties or attorneys. On 
the contrary, the case appears to  have been instituted in the utmost 
good faith for the purpose of obtaining a speedy decision of a question 
vitally affecting both private and public rights. And the case as insti- 
tuted against all the original parties presented a genuine justiciable 
question for the court. I t  was only when the case was dismissed as 
to the tlcmurring defendants by order of Judge Bickett, with no appeal 
being noted by the plaintiff, tha t  the case lost its adversary character. 
The record on appeal does not disclose whether the presiding Judge 
was apprised of the fact that the defendant Great American Insurance 
Company was a party plaintiff in the companion case heretofore men- 
tioned. The record in that  case discloses that  i t  was previously heard 
by Judge Bickett on demurrer and had been on appeal to this Court 
inorc t!ian a month before Judge Sharp heard the instant case. How- 
ever, 1)otli cases were heard in this Court the same day, on call of cases 
froni ilie Tenth District. Thus we are charged with judicial notice 
that thc Great American Insurance Company, defendant in the instant 
case, i.. n plaintiff in the other case, and being charged with such notice, 
we take cognizance of all the nntural and reasonable inferences deduci- 
ble t h ~ ~ ~ f r o i n :  and when these facts and inferences are considered with 
the fact.- disclosed hy the record in the instant case, it is manifest that  
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as between the plaintiff and the defendant there is no actual antag- 
onistic interest and that both parties desire the same relief, namely, 
that  the Act be declared unconstitutional. 

Since no real controversy is \resented by the case, the action will be 
dismissed. This will be done notwithstanding the plaintiff is suing for 
refund of the fifty cents additional premium collected by the defendant 
pursuant to  the Firemen's Pension Fund Act. In  this connection i t  is 
worthy of note that  the companion case which is being decided simul- 
taneously herewith is now set to provide the means necessary for a 
prompt testing of the validity of the Firemen's Pension Fund Act. 

The judgment rendered below will be treated as erroneous and set 
aside; and the action will be dismissed. Let each side pay its own costs. 

Sction Dismissed. 

WISBORNE, C. J., ,kook no par t  in the consideration or decision of this 
case. 

JOHN 0. SMITH v. MYRTLE IRENE K I S S E S  SMITH 

(Filed 30 *4pril, 1955. ) 

1. Contempt of Court § 3: Divorce and  Alimony § 20- 

Where the husband introduces evidence that  his failure to pay sums 
for the support of his minor child in accordance with decree of court 
was due to his financial inability, judgment confining the husband for 
wilful failure to comply with the order without any finding in respect 
to his ability to pay during the time of his alleged delinquency, must be 
set aside and the cause remanded, since in such instance the finding that 
the husband's failure to make the payments was wilful and deliberate 
is not supported by the record. 

2. Contempt of Court 3 7- 
Wilful failure and refusal of a party to make payments for the support 

of his child in accordance with decree of court is civil contempt, and 
the court may order him into custody until he shows compliance or is 
otherwise discharged according to lan-, G.S. 3-8. G.S. 5-4, limiting 
sentence of confinement for a period not exceeding thirty days, is not 
applicable. 

BOBBITT, J., concurring in result. 
JOIISSON, J., joins in concurring opinion. 

APPEAL by plaintiff from Oltve, J., a t  February 3, 1958 Term, of 
RANDOLPH. 

Contempt proceedings in civil action for absolute divorce heard on 
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order to plaintiff to show cause why contempt order should not issue 
for willful refusal to  pay support for his minor child pursuant to  con- 
sent judgment. 

The case was here on former appeal reported in 247 N.C. 223, 100 
S.E. 2d, 370, where the factual situation is described. On that appeal 
the Court found that the order attaching plaintiff in contempt is fatal- 
ly defective in that  it was not supported by a finding of fact that  the 
conduct of plaintiff in failing or refusing to make the payments re- 
quired by the former order of the Court was willful. And the case was 
remanded for further proceedings. 

On rehearing before Olive, ,J., pursuant thereto, plaintiff and de- 
fendant were present and represented by counsel, and each offered 
written evidence. 

Plaintiff, in affidavit filed 13 February, 1958, reiterated statement 
made by him in his affidavit of 30 September, 1957, that he is unable to  
pay more than $44.22 per month out of his total earnings for the support 
of his child. and again moved that the amount for the support of his 
child be reduced to the sum of $44.22 per month, and also prayed that  
he be not adjudged in contempt of court. 

And the record (1) shows that  the judge failed to take note of the 
motion to reduce the amount of payments, and (2) fails to  show any 
finding of fact one way or the other in respect to plaintiff's ability to  
pay during the time of his alleged delinquency. 

However, the judge found as a fact that  plaintiff arbitrarily and in- 
tentionally failed and refused to pay the amount he had agreed to pay, 
and concluded that his failure so to do was willful, and thereupon it 
was adjudged that plaintiff is in contempt of court therefor. Pursuant 
thereto the judge ordered plaintiff into the custody of the sheriff and 
that he be confined in the county jail of Randolph County until he 
shall have shown compliance with the orders of the court for the pay- 
ment of arrears, and not be otherwise released. 

To judgment in accordance therewith plaintiff excepts, and appeals 
to  Supreme Court and assigns error. 

Ottway Burton, Don  Davis for plaintiff,  appellant. 
Ferree & Anderson for defendant, appellee. 

WINBORNE, C. J.: Plaintiff appellant challenges the judgment from 
which appeal is taken upon the grounds that  the trial judge erred, first 
in failing to make finding of fact in respect to  his, plaintiff's, inability 
to pay more than he has paid, and second, in ordering imprisonment 
of plaintiff as specified. 

The first point on which the challenge is made, as above stated, is, 
in the light of established principles set forth in decisions of this Court, 
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well taken. See Y o w  v. Y o w ,  243 N.C. 79, 89 S.E. 2d 867, in which 
in opinion by Parker, J., i t  is said: "The lower court has not found 
as a fact that  the defendant possessed the means to  comply with the 
orders for payment of subsistence pendente lite a t  any time during 
tihe period when he was in default in such paymen~t~s. Therefore, the 
finding that  the defendant's failure to  make the payments of subsis- 
tence was deliberate and willful is not supported by the record, and 
the decree committing him to imprisonment for contempt must be set 
aside," citing L a m m  v. Lamm, 229 N.C. 248, 49 S.E. 2d 403; Smith- 
wick v. Smithwick, 218 N.C. 503, 11 S.E. 2d 455; Berry v. B e v y ,  215 
N.C. 339, 1 S.E. 2d 871; Faughan v. I'aughan, 213 K.C. 189, 195 S.E. 
351; West  v. West ,  199 K.C. 12, 153 S.E. 600. 

These cases sustain the same proposition that  if the husband gives 
evidence on his inability to pay, there must be finding of fact by the 
court in respect thereto. And in the instant case there is such evidence. 

Now we turn to the ~econd ground upon which plaintiff appellant 
challenges the judgment below as above set forth. 

I n  this connection we find it said in 12 Am. Jur. 392, Contempt, 
Sec. 6, tha t  "Proceedings for contempt are of two classes- namely, 
Criminal and Civil. Criminal contempt proceedings are those brought 
to preserve the power and vindicate the dignity of the court and to 
punisli for disobedience of its orders. Civil contempt proceedings are 
those instituted to preserve and enforce the rights of private parties 
to  suits and to compel obedience to orders and decrees made for the 
benefit of such parties. The former are criminal and punitive in their 
nature, and the government, the courts. and the people are intereqted in 
their prosecution. The latter are civil, remedial and coercive in their 
nature, and the parties chiefly interested in their conduct and prosecu- 
tion are those individuals for the enforcement of whose private rights 
and remedies the suits xere  instituted " * * It is, however, a civil, 
and not a criminal, contempt for a person to fail to  comply with an 
order of a court requiring him to pay money for his wife's support 
* * *  7 ,  

We find hiat in Dyer zl. Dyer,  213 N.C. 634, 197 S.E. 157, this Court 
had before it  the point now considered. There this Court held that  the 
defendant's "contention that the court was without power to  make an 
order, the effect of which might be to  confine him in jail for more 
than thirty days, is without merit," c~t ing Green v. Green, 130 N.C. 578, 
41 S.E. 784, and Cromartie v. Comrs., 85 N.C. 211. 

And then the Court went on to say: "Criminal contempt is a term 
applied where the judgment is in punishment of an act already accom- 
plished, tending to interfere with the administration of justice. C.S. 
978" (now G.S. 5 - I ) ,  "Civil r onteinpt is a term applied where the 
proceeding is had 'to preserve and enforce the rights of private parties 
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to sluts and to  compel obedience to orders and decrees made for the 
benefit of such parties.' 12 Am. Jur., Contempt, Sec. 6. Resort to  this 
proceeding is common to enforce orders in the equity jurisdiction of 
the Court, orders for the payment of a l~mony,  and in like matters. I n  
Xorth Carolina, such proceeding is authorized by statute, C.S. 985," 
(now G.S. 5-8). 

-And the Court continued by saying: "The contempt with which we 
are  dealing in the  present case falls wilthin the latter category and is 
unaffected by C.S. 981," (no11. G S. 5-4), "prescribing a thirty day 
limit to imprisonment for contempts fa l l~ng within the provisions of 
preceding sections," citing Green v. Green, supra; C ~ o m a r t z e  v. Comrs., 
yqwra; Thompson v. Onley .  96 S . C .  9, 5 S.E. 120. 

Moreover, the Court ndded that  "one who is iiliprisoned for con- 
tempt in an al~niony case need not serve indefinitely. There are other 
proceedings under which he might obtain his discharge upon a proper 
showing. Under this proceeding, lion-ever, such relief may not be given." 

The language used in D ~ c r  z!. Dyer ,  supra, seems clear and under- 
standable. However confusion arises by reason of what is said in the 
qliort Per ( ' u r i n m  opinion in Basnlght v. Basulght ,  242 N.C. 645, 89 
S.E. 2d, 259. This was a contempt proceeding in a civil action for sub- 
sistence under G.S. 50-16. The trial court, "on facts found, concluded 
and adjudged that  the defendailt is in contempt of court for willful and 
contumacious failure and refusal to make payments to his wife in com- 
pliance with a former order of the court. The judgment decrees that  
the defendant be confined in jail 'until he shall have complied' with 
the order, 'or until he is otherwise discharged according to law.' " De- 
fendant appealed. And the opinion in Supreme Court is as follows: 
"Two members of the Court, Winborne and Higgins, J.J., not sitting, 
hut n-ith Devin, Emergency Justice, participating in lieu of Winborne, 
J . .  and the Court being of the unanimous opinion that the judgment 
entered below is erroneous in directing tha t  the defendant be committed 
to jail for an indefinite period rather than for thirty days, a s  pre- 
scribed by statute, G.S. 5-4, but with the six sitting members of the 
Court being evenly divided in opinion whether prejudicial or reversible 
error otherwise has been s h o \ ~ i ~ ,  the judgment below will be modified 
so as to limit the defendant's confinement in jail to thirty days. Sub- 
ject to this modification the jlldgment is affirmed in accordance with 
the precedents which require a majority vote to overthrow a judgment 
of the Superior Court." 

Reference to the original record in the D y e r  case reveals the fact 
that  the question involved on appeal was whether the refusal to pay 
alimony was civil or criminal contempt. And in the Basnight case the 
question involved was whether the lower court had found sufficient 
facts to hold defendant in contempt. It did not present the question a s  
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to the nature of the contempt, whether civil or criminal. However, the 
proceeding was brought under G.S. 5-1 (4), thereby limiting the scope 
of remedy to find and thirty day imprisonmen;t. 

In  the instant case on former appeal decision turned upon the con- 
clusion that  the order attaching plaintiff in contempt was fatally de- 
fective in that  i t  was not supported by a finding of fact tha t  the conduct 
of the plaintiff in failing or refusing to make the payments required by 
the former order of the court was willful. Therefore the holding there 
is not interpreted as undertaking to rule on the kind of contempt in- 
volved. 

The facts in Dyer and Basn~ght  cases, as in case in hand, make for 
civil contempts. And the Dyer case is not referred to in the Basnight 
case, nor is it differentiated or overruled. 

Therefore, this Court is now constrained to  follow the decision in 
the Dyer case, and to hold that  the judgment in case in hand in respect 
to confinement in jail is corrert. Error in this respect is not made to  
appear. 

The case will be remanded for further proceeding, however, for 
error pointed out. 

Error and Remanded. 

BOBBITT, J. ,  concurring in result: I agree .that t h e  cause ehould be 
remanded for necessary findings of fact relating to the alleged con- 
tempt and also to defendant's motion first made in his affidavit of 
September 30, 1957, that  the amount of the payments previously order- 
ed should hc reduced. 

lIoreover, I accept as correct the broad distinction between civil 
contempt and criminal contempt set forth in the per curiam opinion 
in Dyer v. Dyer, 213 N.C. 634, 197 S.E. 157, and cases cited; but I deem 
it appropriate to indicate what I consider a further distinction of im- 
portance 111 this and similar cases. 

In  my opinion, t o  the extent the defendant is presently able to  pay, 
but wilfully fails or refuses to  pay, the amount now overdue, im- 
prisonment would be for civil contempt. In such case, the limitations 
of G.S. 5-4 would not apply; but the defendant could be lawfully con- 
fined for such length of time as such wilful contempt continued. To  the 
extent the defendant is not presently able to pay the amount now over- 
due, a different question is presented. I n  such case, the question is 
n-hether he was able to pay a t  the  time the payments became due and 
then wilfully failed or refused to  make such payments. I n  the latter 
case, the punishment would be for "an act already accomplished," tha t  
is, a past rather than a present and continuing contempt. His wilful 
disobedience in the past to  the order of the court, as distinguished 
from his present wilful disobedience to  the order of the  court, would, in 
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my opinion, constitute a criminal contempt for n-hich the permissible 
punishment would be that  prescribed by G.S. 5-4. 

It is noted tha t  in Dyer v. Dyer, supra, the court found as a fact 
that  defendant's "continued refusal to pay alimony was wilful." 

Johnson, J., joins in concurring opinion. 

L. J. PEOPLES, PI,AINTIFF, A S D  SEW PARTY PLAISTIFF: MRS. RAFAELA D. 
PEOPLES, EXECUTRIS O F  THE LAST WILL AXD TESTAMENT O F  L. J. 
PEOPLES, v. UNITED STATES FIRE INSURAXCE COMPANY, A 
CORPORATIOH, AND R. 0. PE4RCE. 

(Filed 30 April, 1938.) 

1. Appeal and Error s 1- 
Where appellant is given notice of a motion and appears a t  the time 

and place designated for the hearing of the case in its regular order a t  
a regular term of court, aud participates in the hearing and agrees that  
the judge might sign judgment after term, all without raising the ques- 
tion whether the motion was required to be in writing, he will not be 
heard on appeal to raise this question. 

2. Trial 8 2 0 -  
Where the facts a re  not controverted, the rights of the parties upon 

such facts are  questions of law, and the court may enter judgment there- 
on in accordance with the rights of the parties without the intervention 
of the jury. 

8. Agriculture s 2- 

Where a tenant procures and pays for a p o l i c ~  of hail storm insurance, 
nothing else appearing, the iandlord's statutory crop lien for advance- 
ments, G.S. 42-15, does not extend to the fund paid by insurer under the 
policy after damage to the crop by the risk covered. 

4. Judgments 8 17a- 
Where the tenant, upon the uncontroverted facts, is entitled, as  a mat- 

ter of law, to the proceeds of a crop insurance policy paid into court by 
insurer, free from the landlord's crop lien for advancements, the court 
has authority to order that such fund be delivered to the tenant. G.S. 1-508. 

APPEAL by plaintiff from Hobgood, J., a t  November-December 1957 
Term, of FRANKLIN. 

Order signed 17 January, 1958. 
Civil action begun 3 September, 1957, to  recover for advances made 

by plaintiff L. J. Peoples to  his tenant, the defendant R. 0. Pearce, 
heard upon motion of said defandant for an  order directing the Clerk 
of Superior Court of Franklin County to  pay to him the balance of 
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funds in hands of said Clerk derived from hail insurance policy NO. 
C-1305, issued by United States Fire Insurance Company. 

From the pleadings and agreed statement of case on appeal, sub- 
stantially the following appears in the record on appeal: 

For the year 1957 the relationship of landlord and tenant existed 
between plaintiff, L. J. Peoples, and defendant, R .  0. Pearce, in respect 
to certain land of plaintiff- on which said defendant was to  grow 
tobacco and other crops, on crop sharing basis- and plaintiff Peoples 
to  make, and did make advancements in money and in kind to  Pearce 
to  enable him to plant, cultivate and harvest the crops. 

Plaintiff alleges the amount of advancements to  be approximately 
$3,000. 

Defendant Pearce secured, and corporate defendant issued its policy 
insuring the crop of tobacco upon the lands above described. against 
loss from certain hazards, including hail storm, while the crop was in 
the field and before harvesting- which policy staked upon its face tha t  
said Pearce was a tenant of said plaintiff. 

On 26 August, 1957, the s a d  crop of tobacco on the lands of plain- 
tiff, so insured hy corporate defendant was damaged by hail to the 
extent of approxini:itely $4,000. Thf  corporate defendant admitted 
liability therefor. 

Plaintiff in coniulaint filed herein seeks to establish landlord's lien 
on tlie proceeds of the hail insurance so effectuated by defendant 
Pearce for advancements made, and obtained temporary restraining 
order against defendants enjoining them, pending hearing on the cause, 
from issuing, paying or receiving proceeds from said insurance policy 
in respect to hail loss. And plaintiff prays that  he recover of defendants 
or either of them for advancements made with respect to  said tenancy, 
as above related, and for his Iylterest therein, for cost, and such other 
and further relief to  which he may be entitled. 

The corporate defendant, in answer filed, admitting liability, re- 
quested pernission to deposit the proceeds from said policy in office 
of Clerk of Superior Court of Franklin County; and defendant Pearce 
deinurred to the coinulaint. 

Plaintiff Peol)les died before hearing on the order granting temporary 
injunction ant1 his esecwtrix was nlacle party plaintiff. 

T l ~ e  resident judge heard the n~otions herein and the demurrer. The 
demurrer was overruled. Thc Icmporary injunction was dissolved, and 
tlie corporate defendant was ,rermittcd to deposit the proceeds froin 
thr  insurance policy as rc quested, and the Clerk was directed to pay 
defendnnt Pearce d l  thc procccds from the insurance policy except 
$3,000, the nn~ount of allcgctl ~dvancements,  without prejudice to  him 
to apply ~t :my tiiiie for payment of the residue of said fund. I n  apt  
time defendant Penrce filed answer raising issues of fact. 
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On 5 November, 1957, defendant Pearce gave notice tha t  he would 
apply to resident judge in Chambers on 16 November, 1957, for an 
order that  he be paid the balance of the funds so deposited in the 
Clerk's office. The hearing on this matter was postponed from time to 
time until heard on 4 December, 1957. A t  the  hearing on this motion 
defendant Pearce put in evidence, apparently without objection, the 
note given by him for the premium due on said insurance policy and 
the policy. By  consent the court took the matter under advisement, i t  
being agreed in open court that  judgment might be signed and entered 
by the court a t  any time thereafter. 

And on 17 January, 1958, the judge entered order in which after 
further reciting: (1)  Tha t  the cause was heard in its regular order on 
the calendar a t  the November-December Term of Franklin County 
Superior Court, before Honorable Hamilton H.  Hobgood, Judge of the 
Superior Court assigned to and holding the courts of the Ninth Judi- 
cial District, and presiding a t  said regular term, upon the motion of 
defendant K. 0. Pearce for release to  him of the funds held by the 
Clerk of Superior Court under order entered in this cause; and (2) tha t  
the court having carefully considered the pleadings, the argument of 
rounsel regarding said iiiotion, and the hail insurance policy issued to  
It. 0. Pearce and his note for the premium therefor, which were offered 
as exhibits by R. 0. Pearce, and being of opinion tha t  the defendant 
R. 0. Pearce is entitled to have the balance of funds in the hands of 
the Clerk of Superior Court paid to  him without further delay, it was 
ordered that  the balance of ..;aid funds be paid to  defendant R. 0. 
Pearce, to  which order plaint~ff excepted, and appealed to Supreme 
Court, and was "allowed twenty days in which to  file specific excep- 
tions" to the order, and to make up and serve case on appeal. 

And the record shows that plaintiff specifically excepts to the order 
entered 17 January, 1958, for that :  

" I .  The court was without authority to  sign the Order * * * 
"2. The court failed to find facts * * * 
"3. The order as signed was not based upon proper findings of 

fact as required by law * * " 
"4. The order was entered contrary to  law * * * , " and assigns 

same as error, and appeals to  Supreme Court. 

Gai ther  M. B e a m ,  Ehr inghnus  & El l i s  for plaintif f ,  appel lant .  
J o h n  F.  M a t t h e w s  for d e f e n d a n t ,  appellee. 

WIXBORNE, C. J . :  Plaintiff, appellant, in brief filed, without speci- 
fying the exception to which m y  particular question is related, pre- 
sents argument in respect to four questions: 

First: "Should the defendant Pearce's motion upon which the final 
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order herein was based have been denied for the reason that  i t  was not 
in writing'?" In  this connection the record discloses (1) that  defendant 
Pearce gave notice to plaintiff lhat he would at certain time and place 
apply to judge of Superior Court for an order to  pay to him the balance 
of the fund arising from the hail insurance, and (2) that  plaintiff ap- 
peared a t  the time and place for the hearing of the case in its regular 
order on the calendar a t  a regular term of court, and participated in 
the hearing, and agreed that  the judge might take the case under ad- 
visement and sign judgment a t  any time thereafter. And the record is 
silent as to whether the motiori was or was not in writing. And it does 
not appear thlah any point was made by plaintiff in respeclt thereto. 
Under these circumstances the point will be deemed waived and may 
not now be successfully presented. 

Second and Third are these. "Should issues of fact be tried by the 
judge when trial by jury has not been waived? Does the order herein 
from which plaintiff appealed find sufficient facts in compliance with 
provisions of G.S. 1-185:''' I n  this connection the issues of fact raised 
by the pleading in this cause relate to  matters far afield from the mat- 
ter affected by the order. 

On this record it  is not controverted that  defendant Pearce secured 
hail insurance on the tobacco crop grown by him on plaintiff's land, 
and paid the premium therefor, that the fund ordered paid into the 
clerk's hands was proceeds for damage to the tobacco crop by reason 
of hail. I t  is not contended that  plaintiff had anything to do with tak- 
ing out the insurance or paying for i t ,  or that i t  was intended to cover 
plaintiff's interest in the crop. I n  fact it is made to appear in the record 
on appeal that plaintiff opposed the idea of insuring the crop when it  
was suggested by Pearce. 

Hence the determinative question on this appeal is one of law, tha t  
is: Where tenant procures and pays for policy of insurance against 
damage to tobacco crop by hnil storm, and the crop is so damaged, 
nothing else appearing, does the landlord on whose land the crop is 
growing have statutory crop licm for advancements, G.S. 42-15, on the 
fund paid under the policy to  cover the hail damage? Decisions of this 
Court provide negative answer. See Butts v. Sullivan, 182 N.C. 129, 
108 S.E. 511, where these headnotes reflect the decision of this Court: 

"I.  The possession and title to  all crops raised by a tenant or cropper 
in the absence of a contrary agreement, are deemed vested in the land- 
lord until the rent and advancements have been paid. 

"2. The interest of the tenant in the undivided crops, and housed 
in the landlord's barn, is insurable. 

"3. Where the undivided crop of the landlord and tenant has been 
housed in the latter's barn, and while insured by the tenant for his 
sole benefit has been destroyed by fire, and the insurance company has 
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paid the loss, in the landlord's action the tenant is entitled to  the full 
amount of the loss so paid; and the question as to  the validity of the 
policy and the extent of the landlord's interest in the crop does not 
arise." 

Fourth: "Whether the court erred in signing and entering of the or- 
der herein from which plaintiff appealed." In  this connection it is pro- 
vided by statute in this State tha t  "When it is admitted by the plead- 
ing or examination of a party that  he has in his possession or under 
his control any money or other thing capable of delivery, which, be- 
ing the subject of litigation, is held by him as trustee for another party, 
or which belongs or is due to another party, the judge may order i t  de- 
posited in court, or delivered to such party with or without security, 
subject to further direction of the judge." G.S. 1-508. 

Testing the factual situation in case in hand by this statute, it is 
apparent tnat  Judge Hobgood had the authority to  make the orders 
in question in respect to the fund derived from the hail insurance on 
the tobacco crop. 

After careful consideration of the matters presented on this appeal 
error in them is not made to  appear. 

Affirmed. 
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PRESLEP E. BROWN LUMBER COMPANY, INC. v. TEXTILE BANKING 
COMPANY. 

(Filed 30 April, 1 9 5 8 . )  

1. Chattel Mortgages a n d  Conditional Sales 5 1: Partnership § 1- 
A contract under which the vendor retains title to raw materials to be 

used by the purchaser in the manufacture of articles, with provision 
that  the purchaser should sell the articles manufactured and that  upon 
sale the vendor should own the proportionate part of the accounts receiv- 
able or cash realized from the sale, is a conditional sale and does not create 
u partnership. 

2. Assignment 85 1, 2- 
A conditional sale of raw materials to be used by the manufacturer in 

its business, with provision that  the manufacturer lnight sell the manu- 
factured goods, in which event the seller should be entitled to a pro- 
portionate part  of the accounts receivable, o r  in the event of a cash 
sale, to the cash paid, constitutes an equitable assignment of accounts 
recei~-able and cash realized by the manufacturer pursuant to the contract. 

3. Assignment 2: Chattel Mortgages and Conditional Sales 5 11: Reg- 
istration § 1- Registration is not  notice a s  t o  instruments not  
authorized to be  registered. 

Where a registered contract for the sale of raw materials to be used 
i11 the manufacture of articles provides for retention of title in the sell- 
er, but that the nlanufacturcr might sell the finished goods, in which 
event the seller should be entitled to a proportionate part  of the accounts 
receivable or cash realized from such sale, held,  upon sale by the manu- 
facturer the seller's lien on the specific goods is immediately terminated, 
and the equitable assignment of tlie accounts receivable is not within 
the protective provisions of G.S. 47-20 nor 47-23, and the contract being 
registered prior to the enactment of Ch. 504, Session Laws of 1957, its 
provisions a r e  not applicable, and therefore the registration of the con- 
tract does not constitute notice of the equitable assignment. 

4. Brokers and  Factors 5 1- 
By statutory definition a factor advances money to manufacturers or 

processors. G.S. 44-70. 

5. Assignment § 3- 
h factor taking an assignment of accounts receivable from tlie manu- 

facturer has priority over an equitable assignee of such accounts in a 
registered instrument when a t  the time of the registration of the equit- 
able assignment there was no statutory prorision authorizing its registra- 
tion. 

.SPPEAL by plaintiff from Crissman, J., January 1958 Civil Term of 
WILKES. 

W .  H .  McElwee, W .  L. Osteen, and M a x  F .  Ferrea for plaintiff, ap- 
pellant. 

McLennan & Surratt for defendant, appellee. 
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RODMAN, J. This appeal is from a judgment sustaining a demurrer 
to the complaint for failure to state a cause of action. 

The facts alleged may be suimnarized as follows: Plaintiff, a domes- 
tic corporation, is engaged in the manufacture of "dimension stock, in- 
cluding core stock." (Core stock is the base to  mhich veneer is applied 
to make furniture.) 

Lucas National is a domestic corporation with its principal office 
in Randolph County. I t  manufactures bedroom furniture. 

Defendant is a New Tork banking corporation domesticated here 
and operates under the supervision of the Commissioner of Banks. De- 
iendant engages here in "the banking and factoring business, factoring 
accounts throughout the State." I t s  factoring business in this State is ex- 
tensive amounting to several million dollars each year. 

On 28 June 1955 Lucas Kational entered into an agreement with 
plaintiff. a copy of which is attached to and incorporated by reference 
as a part of the complaint This agreement recites the business in which 
each of the parties was engagvd, the impoverished financial condition 
of Lucas National, and because of tha t  condition plaintiff's unwilling- 
ness to sell core stock to Lucar: Sational on credit, but a willingness 
to consign core stock to the value of $12,000 to be used by Lucas Na- 
tional in the manufacture of bedroom furniture. The agreement then 
provides : 

"It is further s t i ~ u l a k d  tha t  when and if said finished ~ r o d u c e  is 
sold, that the party of the first part  shall be the owner of a portion of 
the Accounts Receivable for said finished product which is represented 
by the value of the Core Stock sold in said product and notice is given 
to all pcrsolls, firms and corporations, that  the accounts receivable rep- 
resented by the sale of said finished product is on-ned in part  by the 
])arty of the first part, the said proportion of said accounts receivable 
ivhich is owned by the party of the first part being determined by the 
value of the Core Stock contained in the finished product for which 
-aid arcounts receivable is ow\.ned. I t  is further s t i ~ u l a t e d  tha t  when 
-aid accounts receivable is paid or in the event said finished product 
1s sold for cash, that  the funds derived from said accounts receivable 
or said cash sale, shall belong to the party of the first part  and be its 
property until the amouct reycscnted by the Core Stock is paid to  
tile party of the first part from jaid moneys received from said accounts 
rweivnblc or cash sale, it being distinctly understood tha t  the party 
of the seco:ld part 1s not the owner of said funds but tha t  the party of 
the second part is collecting sald funds as the agent of and on behalf 
of the party of thc first part and is retaining said funds in trust  a s  the 
agent of and for the psrty of the first part ,  the said party of the 
-econd part having no interest in said funds which are represented by 
the sale of the Core Stock which formed an integral part  of the furni- 
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ture but is holding said funds for transmittal to the party of the first 
part." 

Based on the agreement plaintiff alleges: ". . . that the title t o  the 
Core Stock was to remain in the plaintiff throughout the entire manu- 
facture of the furniture and the title to the accounts receivable from 
the sale of the furniture the plaintiff's Core Stock was to remain in 
the plaintiff until the amount due for the Core Stock had been paid 
. . ."; the agreement between p!aintiff and Lucas National was properly 
recorded in Randolph County, and defendant had, by reason of such 
recordation, constructive notice of said agreement, and with this con- 
s t ruc t i~e  notice procured an assignment from Lucas National of ac- 
counts receivable, the property of plaintiff, arising from the contrac- 
tual rights between it and Luca,s National; that  defendant had collect- 
ed these accounts, refused to  pay the same to  plaintiff, and was in- 
debted to it in the sum of $6,081.66, the balance owing by Lucas Na- 
tional to plaintiff under the agreement of June 1955. 

The agreement does pot contemplate a partnership between the 
parties by which each should contribute to  the production of a com- 
pleted article. It is an agreement to sell the raw materials, the title to 
remain in vendor until paid for. I t  is a conditional sales contract sub- 
ject to the provisions of G.S. 47-23. 

The agreement provides that  Lucas National is to  sell the furniture 
made 11-it11 the core stock. Lucas National has the right to  determine 
the time and place of sale, to  fix the sale price, and how it  should be 
paid-either in cash or on credit. When so sold, plaintiff's lien or claim 
to the core stock immediately terminated. Discount Corp. v. Young, 
224 K.C. 89, 29 S.E. 2d 29; R.R. v. Sirnpkins, 178 N.C. 273, 100 S.E. 
418; Etheridge v. Hilliard, 100 N.C. 250; Bynum v. Miller, 89 N.C. 393. 

When the furniture was sold, a contractual obligation arose requir- 
ing the purchaser to  pay the nurchase price-a mere chose in action. 
The most that  plaintiff could claim under the agreement of 28 June 
1955 with respect to  accounts accruing from subsequent sales was a 
right to >eek the aid of a court to  compel Lucas National t o  comply 
with its contractual obligation and pay for the core wood or assign 
to  plaintiff the proportion owing to him from the sales made of the 
furniture. His was a right to  an equitable assignment. I n  Restatement 
of the Law of Contracts it is said in sec. 154 (2) : "An assignment of 
a right expected to arise under a contract or employment not then ex- 
isting is operative only as a promise by the assignor t o  assign the right 
and an authorization t o  the assignee to enforce it, but neither imposes 
a duty upon the obligor nor precludes garnishment by the obligee's 
creditors." 

The summary there made accords with judicial decision. Wike v. 
Guaranty Co., 229 N.C. 370, 49 S.E. 2d 740; Taylor v. Barton-Child 
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Co., 117 N.E. 43; Re i17elson, 72 ALR 850; Maier v. Freeman, 53 Am. 
St,. Rep. 161; 6 G.J.S. 1067. 

An equitable assignment is not within the protective provisions of 
G.S. 47-20 nor 47-23. As noted by Pearson, C. J.: "There is a marked 
difference between what may be the subject of a grant and the subject 
of an executory contract." Mastin v. Marlow, 65 N.C. 695. Not until 
1945 did the Legislature deem it  proper to provide for constructive 
notice of the assignment of an account receivable, c. 196, S.L. 1945, 
now incorporated as Art. 14 of c. 44 of the General Statutes. That 
statute was by express language limited to  '(a presently subsisting right 
to the present or future payme~lt of money-(a) Under an existing con- 
tract." Not until 1957 was it possible in this State t o  give constructive 
notice of the assignment of an account to  accrue under a contract to 
be subsequently made, c. 504, S.L. 1957. The amendment to  the 1945 
statute became effective 1 May 1957. This action was instituted in 
March 1957. Defendant was not by the recording in Randolph County 
of the agreement of 28 June 1955 between plaintiff and Lucas National 
notified of plaintiff's claim to accounts payable to  Lucas National. 
Chandler v. Cameron, 229 N.C. 62, 47 S.E. 2d 528, with annotations 
appearing 3 ALR 2d 577 et seq. 

The complaint alleges defendant's business is banking and "factor- 
ing accounts." By statutory definition a factor advances money to 
manufacturers or processors, G.S. 44-70. Defendant's factoring busi- 
ness in this State, according to plaintiff, amounts to  several million 
dollars a year. Fairly interpreted, the complaint says defendant pur- 
chased and took an assignment of the accounts, but it acquired title 
thereto subject to plaintiff's claim because of the constructi~e notice 
imposed by recording the agreement between it and Lucas National. 
Since the recordation was not notice and did not affect defendant's 
right to purchase, it follows that the judgment sustaining the demurrer 
is 

Affirmed. 

STSTE 7'. LIVINGSTON BROWN 

(Piled 30 April, 1958.) 

Criminal Law 8 118: Intoxicating Liquor 9 9g- 
In a prosecution under an indictment charging unlawful possession of 

intoxicating liquors contrary to the form of the statute, a verdict of 
"guilty of possession" without reference to the indictment is not sufficient 
to support judgment, and upon defendant's appeal from judgment im- 
posed, a tienire de 1202j0 must be ordered. 
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APPEAL by defendant from Hall, J., a t  December 2, 1957, Term, of 
RANDOLPH. 

Criminal prosecution upon two bills of indictment: 
No. 2434, a true bill found a t  June Term 1957 of Randolph County, 

charging tha t  "Livingston Brown, late of the County of Randolph, on 
the 23rd day of April, A.D. 1957, with force and arms, a t  and in the 
county aforesaid, did unlawfully and willfully purchase, have on hand 
and possess intoxicating liquors," contrary to the form of the statute. 

And No. 2547, a true bill found a t  December 2 Term 1957, of Ran-  
dolph County, charging: "That Livingston Brown, late of said county 
of Randolph, on the 21st day of September, A.D. 1957, with force and 
arms, a t  and in said county, did unlawfully and willfully purchase, 
have on hand and possess intoxicating liquors," etc., contrary to the 
form of the statute. 

And the record on appeal contains two warrants issued out of and 
returnable to  Recorder's Court of Randolph Court, one on 23 April. 
1957, charging that  "at and in said county on or about the 23rd day of 
April. 1937, Livingston Brown did unlawfully and n~illfully possess, 
possess for the purpose of sale, one pint of non-taxpaid liquor against 
the form of the statute * * *" and the other on 21 September, 1957, 
charging "that a t  and in said county, on or about the 21st day  of Sep- 
tember, 1957. Livingston Browu did unlawfully and willfully transport 
and possejs for purpose of sale 894 gallons of non-taxpaid liquor 
against the form of the statute" etc. 

And the record shows (1) tha t  in the Recorder's Court defendant 
requested a jury trial and the case was sent over to  the Superior Court 
for trial on the bills of indictment above recited. 

(2) Tha t  "defendant Livingston Brown, through his attorney, Ott- 
way Burton, enters a plea of not guilty to the specified indictments in 
these two cases." 

(3) "Jury and Verdict No. 2547- The properly impanelled jury of 
12 freeholders of Randolph County returned a verdict in No. 2547 as 
follows: Guilty of possession; not guilty of possession for sale." 

(4)  "Jury and Verdict No. 2434-- At the close of the  State's evidence 
the court orders a verdict of not guilty." 

(5)  "Judgment No. 2547- Thertwpon judgment was pronouncwl 
upon lthe defendant as follows: The defendant is t o  be confined in the  
common jail of Randolph County for the  term of 7 months and assign- 
ed to  work the roads under the direction of the State Highway and State 
Prison Department, to commmce a t  the termination of sentence in 
No. 2448." 

And in statement of case on a p p d  served by defendant, to which 
the Solicitor for the State agrrcs, refwring to  the charges in cases KO. 
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2434 and 2547, i t  is stated: "In the Recorder's Court of Randolph 
County, the defendant demanded a jury trial a s  to  these charges and 
the cases were bound over for the December 2, 1957 Criminal Term 
of Randolph County Superior Court, when the bills of indictment for 
the two charges were returned as true bills and the defendant tried by 
consolidating of the two cases." 

The defendant, through his attorney, entered a plea of not guilty 
to both cases. At the close of Ihe Stat,els evidence No. 2434 was dis- 
missed on motion of nonsuit, and in No. 2547 the trial court dismissed 
the count of transportation, (not charged in the bill of indictment). 
From a jury verdict of guilty of possession (No. 2547) and the sent- 
ence imposed, the defendant appeals to the Supreme Court and as- 
signs error. 

Attorney General Patton, .lssistant Attorney General Harry W .  
M'cGalliard for the State. 

Ottway Burton, Don  Dacis for defendant, appellant. 

WII~BORNE, C. J . : I t  appears upon the face of the record proper that  
the verdict is insufficient to support a judgment. S. v. Lassiter, 208 
S .C .  251, 179 S.E. 891. See also S. v. Shew, 194 S.C.  690, 140 S.E. 
621; 8 . v .  Barbee, 197K.C.  248, 148S.E.  249. 

In  the Lassiter case, supra, the defendant was charged in the second 
count "with having and possessing a quantity of intoxicating liquor 
against the form of the statute," and the jury returned a verdict of 
"Guilty of possession." This Court, in opinion by Stacy, C. J. ,  had 
this t.o say: "The verdict is not sufficient to  support a judgment ' * + 

It neither alludes to the warrant nor uses language to  show a convic- 
tion of the offense charged therein." 

Moreover, in the Lassiter case the Court further declared: "Had 
the verdict been 'guilty of possession as charged in the second count,' 
or simply 'Guilty as charged in the second count,' the situation would 
have been different, but when the jury undertakes to  spell out its ver- 
dict without specific reference to the charge, as in the instant case, it 
is essential that  the spelling be correct," citing S. v. Parker. 152 N.C. 
790, 67 S.E. 35. See also S. v. Ellison, 230 N.C. 59, 52 S.E. 2d 9. 

And in the Shew case, supra, the verdict was "Guilty of receiving 
stolen goods," and the Court palled attention to a similar verdict, in 
almost exact language, in the case of S .  v. Whitaker,  89 N.C. 472, 
where, speaking to the insufficiency of the verdict as a basis for judg- 
ment, in opinion by Ashe, J., the Court said: "It is not sufficiently re- 
sponsive to the issue: and whenever a verdict is imperfect, informal, in- 
sensible, or one that is not responsive to the indictment, the jury may 
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be directed to reconsider it with proper instructions as to the form in 
which it should be rendered * * * But if such verdict is received by the 
court and recorded, i t  would be error to pronounce judgment upon it. 
The most regular course would be to set aside the verdict and order 
a venire de novo." See also S. v. Parker, supra. 

Moreover, in the Barbee case, supra, the verdict, after naming de- 
fendants, was "guilty of having car in their possession knowing i t  to  
have been stolen." Speaking thereto, this Court said: "Viewed in the 
light of the evidence, and the charge of the court, the verdict would 
seen1 to be defective or insufficient t,o support a judgment, as i t  is not 
responsive to the indictment * * * It is not found tha t  the defendants 
received the car in question knowing a t  the time tha t  the same had 
been feloniously stolen or taken * * * ." ,4nd the Court held tha t  "on 
the record as i t  now appears, the appealing defendant is entitled to  a 
venire de novo." 

I n  the instant case the verdict "Guilty of possession" is without 
specific reference to the charge, and is inwfficient to  support a judg- 
ment;  and defendant is entitled to  a venire de novo. S v. Lassiter, sztpra. 

Venire de novo. 

STATE v. LIVINGSTON BROWN. 

(Filed 30 April, 19.58.) 

1. Criminal Law § 118: Intoxicating Liquor § 9g- 
9 verdict of "guilty of transporting and illegal possession," without 

reference to the bill of indictment, is insufficient to support judgment 
for illegal possession of intoxicatirig liquor. 

2. Indictment and  Warran t  § 20: Intoxicating Liquor 8 9g- 
Defendant cannot be convicted of illegal transportation of intosicating 

liquor unless sucli charge is contained in the bill of indictment under 
which he is tried. 

APPEAL by defendant from Hall, J., December Term 1957 of RAF- 
DOLPH. 

Criminal actions consolidated for trial. 
The defendant was charged In a warrant dated 31 M a y  1957, re- 

turnable to the Recorder's Court of Randolph County, with transport- 
ing, possessing, and possessing for the purpose of sale, six gallons of 
nontax-paid liquor. I n  the second warrant, dated the same day  and re- 
turnable to the same court, the  defendant mas charged with having 
in his possession for the purpose of sale one and one-half gallons of 
nontax-paid liquor. 



When these cases came on for hearing in the Recorder's Court, the 
defendant demanded a jury trial and the cases were transferred to  the 
Superior Court for trial. 

At  the December Term 1957, two identical bills of indictment were 
found, charging tha t  the defendant on the 31st day of M a y  1957 did 
unlawfully and wilfully purchase, have on hand and possess intoxicat- 
ing liquors, contrary to  the form of the statute in such cases, made and 
provided, etc. One of these cases was numbered 2448, the other 2449; 
the cases were consolidated for trial. 

The record discloses that,  "Tile defendant Livingston Brown, through 
his attorney Ottway Burton, enters a plea of Not Guilty to  the specified 
indictments in these two cases." 

The State offered ample evidence to support the charge of transport- 
ing and illegal possession of intoxicating liquors, although neither bill 
of indictment charged the defendant with transporting or n -~ th  the 
possession of intoxicating liquors for the purpose of sale as did one 
of the original warrants 

The record further discloses that  a t  the close of the State's evidence 
the court ordered a verdict of not guilty in case No. 2449. 

I n  case KO. 2448 the jury returned a verdict as follows: "Guilty of 
transporting and illegal possession. Not guilty: possession for sale." 

The court pronounced judgment as follows: That ,  "the defendant 
be confined in the common jail of Randolph County for the term of 
12 months and assigned to work the roads under the direction of the 
State Highway and Prison Department." 

The defendant appeals, assigning error. 

ilttorney General Patton, Assistant Attorney General LlfcGaLliartZ 
for the State. 

Ottway Burton, Don DnzGs for defendant, appellant. 

PER CURIAM. The assignments of error brought forward on this 
appeal are without merit and are overruled. Even so, the Court, ex 
nzero motu,  takes cognizance of the fact that  the verdict is not sufficient 
to  support the judgment. I t  neither alludes to the bill of indictment 
nor uses language to  show the conviction of the offense charged therein. 
Therefore, on authority of S. u. Brown, ante. 311, and for the rcaqons 
stlated therein, a venire de novo is ordered. 

Moreover, if the Solicitor desires to  t ry  the defendant for transport- 
ing, as well as for the unlawfd possession of intoxicating liquors, he 
must obtain an indictment charging the defendant with the unlawful 
and wilful transportation of intoxicating liquors, contrary to law. No 
such charge is contained in the bill of indictment under which the jury 
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purported to convict liiin of illegally transporting intoxicating liquors. 
T'enire de Xozlo. 

STATE v. JIARIOS LEE K E Y .  

(Filed 30 April, 19.58. ) 

Bills and Notes § 19- 
The signing of a blank check form does not constitute the instrument 

a check, and ~vhere, in a prosecution under G.S. 14-107, defendant testi- 
fies that he signed a blank check, that he did not authorize anyone to fill 
it  out in any amount, and that  he did not know by whom or when i t  was 
filled out, a n  instruction to the effect that  i t  was immaterial whether 
there was any writing on the check other than the signature a t  the time 
of delivery, must be held for prejudicial error as  depriving defendant 
of the defense that what he signed was not a check. 

APPEAL by defendant from Sink, E. J.. Kovemher Term 1957 of H . ~ R -  
NETT. 

Criminal prosecution upon n warrant charging the defendant with 
drawing, making, uttering, issuing and delivering to Coats Grocery 
a worthless clieck, in violation of G.S. 14-107. 

Plea: Kot Guilty. Verdict: Guilty in the manner and form charg- 
ed in the warrant. 

From the judgment pronounced against him defendant appeals. 

George B .  Pat ton ,  At torney  General, and T .  W .  Bruton,  Assistant 
Attorneg General, for the  State.  

Young  Taylor  &: L a m m  for de fendant ,  appellant. 

PARKER, J .  The State's evidence tcnds to sliow these facts: Defend- 
a n t  was in the store known as  Coats Grocery, and told Joseph S. Coats 
to  fill out a check for wliat he cwed him, and he would sign it. Joseph 
S. Coats filled out a blank check so tha t  it read: 

((No. 
Dunn, N. C. June 27,1956. 

T H E  COMMERCL4L BANK 
Pay  to  the Order of Coats Grocery - - - - $1399.00 
Thirteen Hundred Ninety-Nine and no/100 Dollars." 

When the check was filled out, the defendant signed it ,  and gave it 
back to  Coats. Upon presentation a t  the bank, the check was not paid, 
for t~he reason hhat the  defendant on 27 June 1956, and thereafter, 
had neither sufficient funds on deposit in or credit with the bank to 
pay the check upon presentation. 
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The defendant's evidence tends to sliow these facts: When he signed 
the blank check there was nothing written on it except his name. He  
does not know who filled out the amount payable on the check, or when 
it was filled out. He  did not aiithorize anyone to fill the check out in 
the amount of $1,399.00, or a I y  other amount. 

The defendant assigns as error this part of the charge: "Gentlemen, 
that it is immaterial if he signed it ,  whether there was any writing 
on it or not, if he signed a blank check and gave i t  to the Coats Gro- 
cery for the payment of a debt or for the payment of money for any 
purchase whatsoever, knowing a t  the time that  he did not have money 
in there to meet that check and you so find beyond a reasonable doubt, 
that he would nevertheless be guilty." 

The offense condeinned by G.S. 14-107 is "the giving of a worthless 
check and its consequent disturbance of business integrity." S v. White, 
230 N.C. 513, 53 S.E. 2d 436. 

G.S. 25-192 defines a check as "a bill of exchange drawn on a bank 
payable on demand." 

G.S. 25-133 defines a bill of exchange as "an unconditional order 
in writing. addressed by one person to another, signed by the person 
giving it, requiring the person to whom it is addressed to pay on de- 
mand or a t  a fixed or determinable future time a sum certain in money 
t o  order or to  bearer." 

"A check is a bill of exchange, and may more particularly be de- 
fined as a written order on a bank or banker, purporting to be drawn 
against a deposit of funds, for the payment, a t  all events, of a sum of 
money to a certain person therein named, or to  him or his order, or to 
bearer, and payable on demand." Trust Co. v. Bank, 166 N.C. 112, 
81 S.E. 1074. 

In  People v. Sichols,  391 I l l .  565, 63 N.E. 2d 759, the defendant 
pleaded guilty to  a bill of indictment charging him with forgery of a 
check, which instrument the mdictment set out in haec verba: 

''NO. . . . . . . . . . .  

Second National Bank of Jionmouth, 111. 
70-625 

;\lonmouth, Ill., Oct. 1, 1940 
Pay  to the 
Order of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ..$3.93/100 
Three and 93/100 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dollars 
For.. . . . . . . . . . . . . . . . . . . . . . . . . . .  J. B. Clark 

7 
Member 

Federal Reserve 
System." 
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The Court said: "A check is defined as a draft or an order upon a bank 
purporting to  be drawn upon a deposit of funds, for the payment of a 
certain sum of money to a certain person named therein, or to  his or- 
der or to  bearer. Econonlg Fuse &? Mfg. Co. v. Standard Electric Mfg. 
Co., 359 Ill. 504, 194 X.E. 922. An instrument is not a check if i t  does 
not appear from the face of the paper t o  whom i t  is payable. Equitable 
Trust Co. v.  Harger, 258 Ill. 615, 102 N.E. 209; Geske v. State Bank of 
Heyworth, 273 Ill. App. 294. . . . Since an accusation charging a crime 
is the foundation of the proceeding in a criminal case, without which 
no conviction can be sustained, the court will not, when the insufficiency 
of the charge is brought to its attention before final judgment, affirm 
the conviction. People v. Wallace, 316 Ill. 120, 146 N.E. 486. . . . The 
indictment being wholly insufficient to sustain the conviction, the judg- 
ment and sentence based thereon are erroneous, and cannot be sus- 
tained. The judgment of the circuit court of Mercer County is reversed." 

According to the defendant's testimony, the instrument he signed 
did not contain a promise or order to pay any sum in any amount, nor 
did it state to whom it was payable. He  did not authorize anyone t o  
fill it out in any amount. He did not know by whom or when it  was 
filled out. If his evidence is accepted as true by the jury, what he signed 
was not a check, and he is not guilty of the offense charged against 
him in the warrant. 

The charge of the court assigned as error, to the effect, that  if de- 
fendant signed an instrument, it is immaterial whether there was any 
writing on ~t or not, and if he delivered it  to  Coats Grocery knowing 
ak the time that  he did not have money in the bank t o  meet it, and 
the jury so find beyond a rea;sonable doubt, defendant would be guilty, 
is erroneous as a matter of law, destroyed the defendant's defense that  
what he signed mas not a check, and entitles him to a 

New Trial. 

8T.4TE r. ISAAC DAVIS 

( Filed 30 April, 1958.) 

There is no statutory requirement that indigent defendants charged 
with a crime less than a capital felony must hare court appointed counsel, 
and in the absence of a request for counsel and in the absence of any 
showing that counsel is essential to a fair trial. the appointment of 
counsel rests in the sound discretion of the trial judge. G.S .  15-4.1. 

2. Criminal Law § 145: Habeas Corpus 5 2- 
Where defendant does not request appointment of counsel and does not 
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serve case on appeal or cause his appeal to be docketed in order that  it  
might be heard on the record proper, or apply for a writ of certiorari to  
preserve the right of review a t  the next succeeding term of the Supreme 
Court, a judge of the Superior Court is thereafter without power to en- 
large the time for service of case on appeal, and an order doing so upon 
a petition for lfabeccrv covptis is ineffective. 

3. Habeas Corpus 5 2- 
.hi order entered ill 2 lrabearv corpus proceeding appointing counsel for 

defendant and allowing him time therefrom to perfect his appeal after 
time for perfecting appcal had expired, and purporting to arrest the judg- 
ment, will be reversed upon review by certiorari, no prejudicial error 
appearing upon the face of the record proper, and the original sentence 
remains in effect, although defendant should be given credit for time 
spent in confinenlent since the entry of the order purporting to arrest the 
judgment. 

4. Criminal Law 98 149, 173: Habeas Corpus $i &- 
The strict enforcelllent of the rules governing appeals does not preclude 

rights under the Post Conviction Hearing Act, G.S.  15-217, nor the right 
to petition for a writ of certiorari to review orders entered in a habeas 
corpus proceeding. 

CERTIORARI allowed upon petition of Solicitor for the State to  review 
the order of Burgwyn, Einergency Judge, entered on 13 Xovember 1957. 

The defendant was tried and convicted a t  the Jlarcli Term 1956 of 
the  Superior Court of JJ-AKE COCXTY on a bill of indictment charging 
him with breaking and entering. The bill of indictment had been re- 
turned a t  the February Term 1956 of said court. The defendant was 
sentenced to a prison tern1 of not less than five nor more than seven 
years in Central Prison and assigned to  work under the supervision of 
the State Highway and Public Works Commission. He  gave notice of 
appeal to the Supreme Court and was authorized to  appeal as a pauper. 
H e  was allowed fifteen days in ~vhich to  serve his case on appeal and the 
State n-as allowed ten days thereafter to  file exceptions or serve coun- 
tercase. 

No case on appeal liaving been served on the Solicitor within the 
fifteen days allowed. and the [ime for serving such case not having 
been extended, his Honor Hamilton Hobgood, Judge Presiding a t  the 
May Criininal Term 1936 of the Superior Court of Wake County, or- 
dered that the defendant be committed to prison in accordance with 
the original judgment. Conmiltment was issued on 7 M a y  1956. 

At  the November Term 1957 of Wake Superior Court, Judge Burg- 
wyn in a habeas co,p l is  proceeding entered an order appointing coun- 
sel for the defendant, allowing him twenty days from the signing of 
the order to perfect hi3 appeal. and purporting to arrest the judgment 
theretofore entered. 
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No case on appeal was serve11 on the Solicitor during the time allow- 
ed by said order. Hence, on 30 January 1958, the Solicitor for the  
State filed a petition for a writ of certiorari and docketed the record 
proper in this Court in order that the Court might review Judge Burg- 
wyn's order. We allowed the petition on 11 February 1958. 

Attorney General Patton, Assistant Attorney General Bruton for 
the State. 

Carl E. Gaddy, Jr., for defendant. 

DENNY, J .  I t  appears that the defendant was without counsel when 
he was convicted and sentenced on the charge of breaking and entering 
a t  the March Term 1956 of the Superior Court of Wake County. There 
is no showing that the appointment of defense counsel was essential 
to a fair trial in the Superior Court, or that  the appointment of coun- 
sel was requested. S. v. Hackney, 240 N.C. 230, 81 S.E. 2d 778. 

There is no statutory requirement in this jurisdiction that indigent 
defendants not accused of capital felonies must have court appointed 
counsel. S v. Hedgebeth, 228 N.C. 259,45 S.E. 2d 563; S. v. Cruse, 238 
S .C.  53, 76 S.E. 2d 320. Cf. S. v. Simpson, 243 N.C. 436, 90 S.E. 2d 
708, and see G.S. 15-4.1. 
.l. defendant has the constitutional right to be represented by coun- 

sel and to have counsel assigned, if requested, when the circunlstances 
are such as to  show apparent necessity for counsel to protect his rights. 
But in tlic absence of a request therefor, the propriety of providing 
counsel for a person accused of an offense less than a capital felony, 
rests in the sound discretion of the trial judge. S. v. Hedgebeth, supra; 
In re Taylor, 230 N.C. 566, 53 S.E. 2d 857; S. v. Hackney, supra. See 
People v. Logan, 137 C.A. 2d 331,290 P 2d 11, where numerous author- 
ities from many jurisdictions are cited. 

The fact that  Judge Hobgood ordered the sentence imposed a t  the 
March Term 1956 into effect a t  the May Term 1956, after finding as 
a fact that  the defendant had not served his case on appeal within 
the time allowed by the court, did not prevent the defendant from hav- 
ing his appeal docketed in the Supreme Court for review of the record 
proper. But since the defendant did not request the appointment of 
counsel, and did not cause his appeal to be docketed in order that  i t  
might be heard on the record proper, nor apply for a writ of certiorari 
a t  the Fall Term 1956, a judge of the superior court was thereafter 
without power to  enlarge the time for serving case on appeal. S. V .  

Il'alker, 245 N.C. 658, 97 S.E. 2d 219, and cited cases. 
The present case demonstrates the necessity for the strict enforce- 

ment of our rules relating to  appeals. For example, the defendant in 
this case waited approximately twenty months before raising any 
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objection to  his trial and conviction or to  the judgment imposed. Then 
when judgment was purportedly arrested on 13 November 1957, and 
counsel was appointed for him and he was given twenty days in which 
to  serve his case on appeal, there is nothing before us t o  indicate that  
he made any effort to prepare or serve such case. Hence, it would 
seem clear that  if the State had not applied to  this Court for a writ of 
certiorari to have the order of Judge Burgwyn reviewed, the matter 
would not now be before us. 

A careful review of the record proper reveals no prejudicial error on 
its face. Therefore, the order of Judge Burgwyn is held to  be ineffective 
to arrest the original judgment. It will, therefore, remain in full force 
and effect as entered a t  the March Term 1956. However, the defendant 
should be given credit on his srntence for any time spent in the Wake 
County jail since the entry of the order purporting to arrest the judg- 
ment. 

The necessity for the enforcement of our rules governing appeals 
in no way constitutes an encroacl~ment on the rights of a defendant 
which come within the purview of our Post Conviction statute, Chap- 
ter 1083, Session Laws of 1951, codified as G.S. 15-217 through and 
including G.S. 15-222, or the right to  petition this Court for a writ 
of certiorari to  review orders entered in a habeas corpus proceeding. 

The order of Judge Burgwyn is 
Reversed. 

MRS. RAY S. ALLEN v. THOMAS W. SEAT, JR,  -%DMINISTRATOR C.T.A. OF 

MARY CROSS COX, DECEDEST. 

(Filed 30 April, 1x8.) 

1. Executor3 and Administrators # 15d: Quasi Contlxts § 2- 
Where plaintiff declares on n special contract to pay for personal serv- 

i u ?  rrntlrretl and also a l l ege  in detail the sellices which were accepted 
and that they were rensonahly \\orth a stipnlated amount, the allega- 
t1trn4 are wficient, upon failure to establish the special contract alleged, 
~ I I  go  to the jury on qcctr~~tctr~ )/to lrit. 

2. Executors and Administrators § 15d- 
The presumption that personal services rendercd one kinsman by 

another are  gratuitous does not estend to personal services rendered a 
firkt t.onsin once relnored \rh131 the persons a re  not of the same household 
so that the person rendering the services has to moye to the recipient's 
residence for the purpose of ministering to her. 

3. Limitation of Actions 1 5 -  
A plea of the statute of limitations is ineffectual in the absence of fac- 
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tua l  allegation showing the lapse of time between the date  the  cause 
of a(.tion ~ I C C ~ I I W ~  i i i~d the (late on 11-hicli it was institutecl. 

APPEAL by plaintiff froin Rousseazi, J .  October, 1957 Term, ROWAN 
Superior Court. 

Civil action to recover $40.00 per week for services and accommo- 
dations the plaintiff alleged she agreed to, and did, provide for the 
defendant's testatrix under a zpecial contract - the payment to be 
made out of the latter's estate. The plaintiff also alleged in detail 
the service* which the teztatrix accepted, and tha t  they mere reason- 
ably worth more than $40.00 per wc>ek. 

The defendant denied the contract and all other material allega- 
~tions of the complaint, and as a plea in bar alleged, "That any claim 
existing in favor of the plaintiff for services rendered the deceased 
was barred by the three-year and six-year statutes of limitations, and 
same are pleaded by this defendant as a bar to any recovery by the 
plaintiff." 

The court subnlitted tlle foilowing issue which the jury answered 
as indicated : 

"In wliat amount, if any, is the defendant indebted to  the plaintiff? 
Answer: None." 
From the judgment in favor of tlie defendant, tlie plaintiff appealed. 

b'rnhatn -11. ( 'adtot1 for plaintiff appel lant .  
John C ' .  Kesleg for de fendant  appellee. 

I-II~L~ISS, J. The 1)lmntift based her cause of action on a special 
contract. However, upon failure to establish the special contract her 
coinplaint contained sufficient allegations to permit her to go to the 
jury on quuntzim werlizt. Thornzer V .  M a i l  Order Co. ,  241 N.C. 249, 
85 S.E. 2d 140; Ja~t~erso tz  21. Logan.  228 N.C. 540, 46 S E. 2d 561; 
TVrlght 2,. Ins .  Co . ,  138 S .C .  488, 51 S.E.  5 5 ;  S t o k e s  v. T a y l o r ,  104 
N.C. 394, 10 S.E. 566. 

Tlie court submitted only t l i ~  issue based on the value of the serv- 
ices, evidently upon the ground the evldence was insufficient to show 
tlle special contract. On this iswe the judge charged: 

"Xow, as I stated a lnoment ago, where one kinsman moves in- 
to the. home of another kinsman there is a presumption of fact 
that the services rendered by the kinsman to another kinsman 
were given gratis, tha t  is, free, but that  is not a conclusive pre- 
sumption; that can be rebiitted, and i f .  . . you find by the greater 
weight of tlie evidwce that Mrs. Cox received services under 
ccrtain c i r c u l ~ ~ ~ t a n c r ~  and conditions, and find that  she expected 



N. C.] SPRISG TERM, 1958. 323 

to pay Mrs. Allen for the services and Mrs. Allen expected her to 
pay, then i t  is a case of srriving a t  whatever her services were 
reasonably worth; . . . 

"You cannot go back now and award any suin of money to 
Mrs. Allen beyond three years from the time Mrs. Cox died." 

The plaintiff's assignment cf error No. 17 challenges the quoted 
portion of the charge insofar as it relates to the presumption that  
services rendered to a kinsman by a kinsman are gratuitous. "The 
general rule that  the performance of valuable services for one who 
knowingly and voluntarily accepts the benefit thereof raises the im- 
plication of a promise to  pay, is subject to the inodification that ,  when 
certain faililly relationships ex~st ,  services performed by one member 
of the family for another, within the unity of the family, are pre- 
sumed to have been rendered in obedience to a moral obligation and 
without expectation of compensation." Francis v. Francis, 223 N.C. 
401, 26 S.E. 2d 907 (citing numerous cases). See also, Twiford v. Wa- 
terfield, 240 N.C. 582, 83 S.E. 2d 548; Dills v. Cornwell, 238 N.C. 
435, 78 S.E. 2d 167; Stewart v. Wyrick, 228 N.C. 429, 45 S.E. 2d 764; 
Coley v. Dalrymple, 225 N.C. 67, 33 S.E. 2d 477; Landreth v. Morris, 
214 K.C. 619, 200 S.E. 378; TYnnkler v. Killictn, 141 N.C. 575, 54 S.E. 
540; Callahan v. Wood, 118 N C. 752, 24 S.E. 542; Williams v. Barnes, 
14 N.C. 348; Mordecai's Law Lectures, 2d ed., 119. 

In  the case a t  bar the plaintiff and the testatrix were first cousins 
once removed. Prior to 1947 the former lived in S e w  Jersey and the 
latter in South Carolina. In that  year the testatrix moved to the 
plaintiff's apartment in New Jersey where she remained until her 
death in 1956. Prior to 1947, insofar as the evidence discloses, the two 
had never been menlbers of the same household. The court's charge, 
therefore, that  services by a kinsman to a kinsman are presumed to 
be gratuitous was entirely to:, broad and all-inclusive. Kinship in 
this case, according to  the authorities cited, and many others, was 
insufficient to raise a presumption that services rendered were gra- 
tuitous. In  the charge the court committed error prejudicial to the 
plaintiff. 

The plaintiff's assignment No. 18 challenges the applicability of 
thc plea of the statutes of limitations quoted in full in the statement 
of facts. The form and sufficiency of the plea were not debated either 
in the briefs or on the argument. However, we call attention thereto 
in view of the assignment of clrror. The essence of such a plea is a 
factual allegation showing the lapse of time between the date the 
cause of action accrued and the date on which it was actually insti- 
tuted. When the facts showirig the lapse of time are pleaded, the 
pleader becomes entitled to the benefit of the plea as a matter of law. 
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" . . . the plea is not good if i t  merely states tha t  the party pleads 
the statute of limitations . . . he must go further and state the facts 
constituting the defense." Bank v. Warehouse, 172 N.C. 602; Jackson 
v. Thomas, 211 N.C. 634, 191 S.E. 327; Pipes v. Lumber Co., 132 N.C. 
612, 44 S.E. 114; Lassiter v. Roper, 114 N.C. 17, 18 S.E. 946; Turner 
v. Shuffler, 108 N.C. 642, 13 S.E. 24;3; Pope v. Andrew, 90 N.C. 401; 
McIntosh on Practice and Procedure, 2d ed., Vol. 1, sec. 372, p. 211. 

The plaintiff alleges that  eLrors were coininitted in the exclusion 
of certain testimony and docu~nents tending to  show a special contract. 
Some of these assignments are not without merit, but since they may 
not arise on another trial we refrain from discussing them. For the 
error in the charge, the plaintiff is awarded a 

New Trial. 

.- 
IR'  THE MATTER OF J O A N  BEATRICE JIcWHIRTER. 

( F i l ~ d  30 April, 1955.) 

1. Appeal and Error 5 19- 
Exceptions which appear nowhere in the record except under the as- 

signn~ents of error a re  i~wffectnnl, since an escegtion ntnst be duly noted 
a t  the proper time. 

2. Appeal and Error 5 22- 
Where no exceptions are  taken to the admission of evidence or to the 

findings of fact, or, if taken, are  not preserved, it  will be presumed that 
the findings are supported by competent evidence and they a re  binding on 
appeal, and the appeal presents only whether the facts found and conclu- 
sions of law support the judgment and whether error appears on the 
face of the record. 

3. Infants § 22-- Court nlny properly award custody of child to respond- 
ent as against child's father when the best interests of the child so 
require. 

Upon petition of the father for the custody of his daughter, findings 
of fact to the effect that petitioner had made no concrete attempt to visit 
his daughter for a period of approximately six years and that his only 
attention to her during this period was the payment of the monthly sums 
stipulated by order of court upon conviction of abandonment, that re- 
spondent had been given custody of the child by its mother after the 
separation of petitioner and the child's mother, that the child's n~otller 
hail named respondent guardian of the child and willed her property in 
trust for the child, and that the best interests of the child clearly re- 
quired that  she be allowed to remain in the home of respondent, support 
judgment of the court awarding custody of the child to respondent. 
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APPEAL by petitioner from Preyer, J., September Term 1957 of WAKE. 
The petitioner, J .  H .  D. 31cTTThirter, instituted this proceeding in 

tlie Domestic Relations Couit for Raleigh and Wake County for 
the custody of liis daughter, Joan Beatrice McWhirter, frequently 
called ('Diane." 

The petitioner, a wido~ver with two children, and Christine Barker 
(now deceased) were married on 17 August 1944. They lived together 
as  husband and wife until 9 December 1948, a t  which time they 
separated. Joan Beatrice RlcWhirter was born of this marriage on 
19 August 1948. When tlie patitimer and liis wife separated, his wife 
took the infant daughter. 

From the judgment of the Domestic Relations Court awarding cus- 
tody of Joan Beatrice McTYhirter to  the respondent, Hattie Mae Wil- 
liams, the petitioner appealed to the Superior Court of Wake County. 

At  the hearing in the Superior Court, his Honor heard the matter, 
without objection of the petitioner or respondent, without a jury, 
both on oral testimony and affidavits filed by the respective parties, 
and found the facts and made his conclusions of law, the pertinent 
parts thereof being as follows: 

"That when Joan B. 1IcTT-hirter was an infant of approximately 
three months of age, J .  H. D. McWliirter and Christine McWhirter 
were separated, a t  which time Christine McWhirter and the respondent, 
Hattie Mae Williams, commenced keeping house together. 

"Tliat Joan B. ;LIcWhirter since her infancy lived continuously in 
the house rvith her mother and Hattie Mae Williams until her mother's 
death in September of 1956, and since that  time she lived with Hattie 
J Iae  Williams, who she regards as and calls her mother. 

"That upon the death of Christine McWhirter, she named Hattie 
Mae Williams guardian of Joan B. hIcWliirter, and willed her prop- 
erty to Hattie Mae TVilliams in trust for Joan B. McWhirter. 

"That J .  H. D. 3IcTYhirter made no concrete attempt to  visit or 
see hie daughter, Joan B. ?tlcTTl~irter, for a period of approximately 
six years ending shortly after the death of Christine McWhirter in 
September of 1956; that during this six year period, the only support 
made by J .  H .  D. 3IcTYhirter was $25.00 per month paid under order 
of the Domestic Relations Coi~rt  following a conviction of abandon- 
ment and inadequate support; that the said J. H. D. McWhirter sent 
neither presents nor anything else whatsoever to his child during this 
six year period. 

"That the respondent, Hattie Mae VTilliams, is a person c?f excellent 
character, and that she is a fit, suitable and proper person to have the 
care, custody and contrcl of Joan Beatrice McWhirter; that Hattie 
JIae IYilliams hns a proFer, suitable and comfortable home, that she 
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is giving Joan Beatrice McWiirter such care as to promote her best 
welfare, interest and development. 

"That Joan Beatrice McWhirter does not want to  leave her present 
home, and has shown anxiety and turmoil over the possible dissolu- 
tion of her present family relationship; that  her best interest and wel- 
fare clearly require that  she be allowed to remain in the home of the  
respondent, Hattie Mae Williams. 

"That J .  H. D. h4cWhirter and his present wife are people of ex- 
cellent character and have a suitable and proper home; tha t  i t  would 
be proper for Joan Beatrice McWhirter to visit in their home. 

"Upon the foregoing facts, the court concludes as a matter of law: 
"I. Tha t  Hattie Mae Williams is a fit, suitable and proper person 

to have the care, custody and control of the said Joan Beatrice Mc- 
Whirter. 

"2. Tha t  by his conduct duiing the six year period ending shortly 
after September of 1956, the petitioner neglected the welfare and in- 
terest of his daughter, ,Joan Beatrice hIcWhirter, and by so doing 
waived his usual right to her custody." 

Based on the foregoing findings of fact and conclusions of law, judg- 
ment was entered awarding the custody of Joan Beatrice McWhirter 
to Hattie hlae Williams, and making provision for the infant to  visit 
in the home of her father a t  ccrtain fixed times. 

The petitioner appealed to  the Supreme Court. 

Sam J. Morris for petitioner. 
JIannin y & Fulton for respondent. 

PER CURIAM. The petitioner sets out nine assignments of error 
purportedly based on a like number of exceptions. However, these ex- 
ceptions appear nowhere in the record except under the assignments 
of error. Such exceptions are ineffectual since an assignment of error 
inust be supported by an exception duly noted a t  the proper time. 
Hnrnette v. f1700dy, 242 N.C. 424, 88 S.E. 2d 223. 

Even so, where no exceptions have been taken to  the admission of 
evidence or to the f indinp of fact, or if takcn but not preserved, such 
findings wiil be presumed to be supported by competent evidence and 
u-ill be bind~ng on appeal. James v. Pretlozc, 242 N.C. 102, 86 S.E. 2d 
759. 

Therefore, this appeal  present,^ only these questions: (1) Are the 
facts found and the conclusions of Ian. made in the court below suf- 
ficient to support the judgment, and (2) does any error appear on 
the face of the record? Go1dsbo)o v. R.R., 246 N.C. 101, 97 S.E. 2d 486. 

We hold that  the findings of fact are sufficient to  support the con- 
clusions of law and the judgment entered pursuant thereto. Further- 
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more, an examination of the record discloses ample evidence to sup- 
port his Honor's findings of fact. Therefore, the judgment of the court 
below is 

Affirmed. 

STATE v. DR. P. H. LEE. 

(Filed 30 April. 1958.) 

1. Abortion § 3- 
Conflicting evidence in this prosecution for violation of G.S. 14-43 keld 

sufficient to be submitted to the jury. 

2. Criniinal Law g 107- 
Where corroborative evidence is properly restricted upon its admission, 

the failure of the court in its charge to esplnin the difference between 
substantive evidence and corroborative evidence will not be held for error 
in the absence of special request. 

3. Criminal Law 8 lo& 
Failure of the court to derine "rea~onnble doubt" will not be held for 

error in the absence of special request. 

APPEAL by defendant from Rousseau, J., October 1957 Term of 
CABARRCS. 

At torney  General Pat ton ,  . lssistant At torney  General Love, and 
R .  T .  Sanders of staff for the  State.  

Llewellyn and JIcKenrie for de fendant ,  appellant. 

PER CURIAM. Defendent was indicted on a charge of attempting 
to produce an abortion by Joan Porter in violation of G.S. 14-45. Mrs. 
Porter testified that  she employed defendant and paid him $35 to  
cause her to abort. She was then four or five months pregnant. Her de- 
~cription of what defendant did is sufficient to  constitute the crime 
of which defendant was charged. 

Defendant admitted he was employed and treated Mrs. Porter. He 
denied the employment was for the purpose charged, testifying he 
did not discover his patient was pregnant, and tha t  the  treatment 
given was to correct the position of her womb and not to produce an 
abortion. 

The conflict in testimony b e t w e n  patient and physician was for the 
jury. The motion to  nonsuit was properly overruled. I t  is not argued 
in the brief and is ribnndoned. Rule 28, 221 N.C. 563. 
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A police officer testified to statements made to  him by Mrs. Porter 
which detailed her e~nployment of defendant, the purpose of the em- 
ployment and the treatment given. The court admitted this evidence, 
telling the jury a t  the time the evidence was admitted that  i t  was 
offered for the purpose of cxroboration and was not substantive 
evidence. The court did not, in its charge, explain the difference be- 
tween substantive evidence and corroborative evidence. Defendant 
made no request for such an in3truction. The failure to make reference 
in the charge to the difference between substantive evidence and cor- 
roborative evidence and to  define each of these terms is not ground 
for exception. Rule 21, 221 N.C. 558; S .v. McKinnon,  223 N.C. 160, 
25 S.E. 2d 606; S. v. Johnson, 218 N.C. 604, 12 S.E. 2d 278. 

No request was made to define the term "reasonable doubt." The 
failure to define the words "reasonable" and "doubt" does no violence 
to G.S. 1-180. S. v. Hammonds.  241 N.C. 226, 85 S.E. 2d 133; S. v. 
Ammons,  304 N.C. 753, 169 S.E. 631: S.  v. Steadman, 200 N.C. 768, 
158 S.E. 478. 

The charge of the court fairly presented the question a t  issue to  the  
jury. Our examination of the record and the assignments of error fails 
to disclose any error in the trial prejudicial to  defendant. 

Affirmed. 

ELIAHOZT L E V Y  V. EZR.4 JIEIR. 

(Fi led  30 April, 1938.) 

Pleadings § 4- 

Whether  the  colnplaint should be  verified is  optional with plaintiff 
nnless some s t a tu t e  requires verification a s  R condition to t he  mainte- 
nance of the  action, G.S. 1-144, and  in a11 action on n pronlissory uote veri- 
fication is  not  required, a n d  therefore a n  attelnpted verification, which i s  
:I ~ i ~ ~ l l i t y ,  cmmcrt defeat  t he  action, al though in such instanee defendant 
is not required to  verify h is  answer.  G.S. 1-146. 

. ~ P P E A L  by plaintiff from Sink, E'. J., October 1957 Civil Term 
(Second) of WAKE. 

Plaintiff seeks to  recover the dollar equ i~a len t  of 450 dinars, the  
>um specified in a promissory note given by defendant to  plaintiff in 
Bagdad in August 1947. Attached to tlie colnplaint is an affidavit by 
Krnnctll 11. Stark as attorney in fact for plaintiff. This affidavit is in 
the form prescribed for a party to tlie action who desires to verify 
tlic same, G.S. 1-145; but does not meet the requirements of a verifi- 
cation 11y an agent or attorney, G.S. 1-146. 
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Defendant moved to dismiss the action for lack of proper verifica- 
tion. The original complaint alleged that plaintiff was a resident of 
New York County, State of New York. Plaintiff was allowed to  
amend to allege that he was a resident of Israel. The court, after hear- 
ing the parties on the motion to dismiss, adjudged that  the complaint 
had been improperly verified end thereupon dismissed the action a t  
plaintiff's cost. Plaintiff appealed. 

Everett Everett & Everett for plaintiff, appellant. 
Emanuel & Emanuel for defendant, appellee. 

PER CURIAM. A pleading must be subscribed by a party or his at- 
torney. The complaint fi!ed in this case meets this statutory require- 
ment. Whether plaintiff verifies his complaint is optional with him 
unless some statute requires verification as a condition to  the maint- 
enance of the action. G.S. 1-144. No statute requires verification to  
maintain an action on a promissory note. Since plaintiff can maintain 
his action without verifying the complaint, an attempted verification. 
which is a nullity, cannot defecit that right. Reynolds v. Smathers, 87 
N.C. 24; McNair v. Yarboro, 186 N.C. 111. As the verification does 
not meet the requirement of the statute, G.S. 1-146, defendant is not 
required to  verify his answer. 

Reversed. 

MER'ER LEE MOODY, sr HER NEXT FRIESD, WALTER CLYDE MOODY, v. 
RPDELL W. MASSES Ano JAMES REVELL. 

(Filed 30 April, 1958.) 

Automobiles @ 4 3 -  
In  this action by a passenger in one car against the drivers of both 

cars involved in a collision a t  an intersection, the evidence ie held suffi- 
cient to be submitted to the jury on the theory of the concurrent negli- 
gence of both drivers, and motion to nonsuit made by one of them on 
the ground that any negligence on his purt was insula~ted by the negli- 
gence of the other, was properly refused. 

APPEAL by defendant 3lassey from Sharp, J., and a jury, a t  18 Nov- 
ember Civil Term, 1957, of WAKE. 

Civil action by plaintiff to recover damages for personal injuries 
resulting from an intersection collision. 

The collision occurred about 12 miles west of Rocky Mount where 
Highway #95 is intersected by a county road. The defendant Massey 
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was going east on Highway #95; the defendant Revel1 north on the 
county road. Both roads are paved. Stop signs a t  the intersection made 
Highway #95 the dominant, through highway, and the county road 
the servient road. Therefore, as the two vehicles approached the inter- 
section, the car driven by the dcfendant RIassey was on the favored 
highway as designated by the stop signs. The plaintiff was a passenger 
in the Massey car. The case was tried upon the following issues, an- 
swered by the jury as indicated: 

"1. Was the plaintiff injured and damaged by the negligence of de- 
fendant Rudell W. Massey, as alleged in the Complaint? 

Answer: Yes. 
"2. Was the plaintiff injured and damaged by the negligence of de- 

fendant James Revell, as alleged in the Complaint? 
Answer: Yes. 
"3. What amount, if any, is the plaintiff entitled to recover? 
-4nswer : $3,844.00." 
From judgment upon the verdict against both defendants, the de- 

fcndant Massey appeals. 

Bunn & Bunn for the p1ainti.q. 
Clem B. Holding for the dejendnnt M a s s e y .  

PER CURIAM. The single question presented by the appeal is whether 
the trial court erred in denying the defendant Rlassey's motion for 
judgment as of nonsuit. His chief contention is tha t  the evidence dis- 
closes tha t  any negligence chai geable to him was insulated as a mat- 
ter of law by the intervening negligence of the defendant Revell. How- 
ever, our study of the record leaves the impression the evidence was 
wsceptible of diverse inferencw and that there was plenary evidence 
of actionable negligence as to  both defendants. We conclude tha t  the  
trial court properly submitted the case to the jury on the theory of 
concurrent negligence of both drivrrs. The verdict and judgment ~vill 
be upheld. See Blalock zl. H a r t .  239 ?rT C. 475, 80 S.E. 2d 373; Hawes 
L ? .  Refining Co., 236 S . C  643, 74 S.E. 2cl 17. 

S o  Error. 

F. L. TAYLOR a s ~  LUMBERNEN'S MUTI'AL CASUALTY COMPANY v.  
E. 31. HUNT. 

( Filed 30 April, 19.78.) 

. ~ P P E A L  by plaintiffs and by defendant from Craven, S .  J., a t  Sep- 
tember 1957 Term, of ~ IOORE.  
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Civil action originally instituted by plaintiff F. L. Taylor to  recover 
for personal injuries, and property damage allegedly sustained by him 
in a collision about 10 A.M., on 10 November, 1955, between a motor 
vehicle operated by him, and one operated by defendant, as result of 
negligence of defendant. 

Defendant answering denies material allegations of the complaint 
and pleads contributory negligence of plaintiff, and interposes a 
counterclaim for personal injuries, and property damage allegedly 
sustained by him in said collision, as result of negligence of plaintiff 
Taylor. Plaintiff in reply denies material allegations of the counter- 
claim, and sets up plea of contributory negligence. 

On an appeal from the refusal of the lower court to allow motion 
to strike, this Court in opinion reported as Taylor v. Hunt, 245 N.C. 
212, 95 S.E. 2d 589, ruled that,  since plaintiff F. L. Taylor had ac- 
cepted compensation under the Workmen's Compensation Act, the 
action, which had been instituted within six months of the injury, 
could not be maintained in thc name of plaintiff F. L. Taylor unless 
the complaint disclosed that the action was instituted in the name of 
the employee by either the employer or insurance carrier. 

Thereafter, Lumbermen's Mutual Casualty Company, insurance 
carrier of the employer of F. L. Taylor, was, by its consent, made a 
party plaintiff to the action to prosecute same in name of F. L. Tay-  
lor by it as insurance carrier under provisions of G.S. 97-10, and to  
that  end it adopted the complaint filed by F. L. Taylor. 

And defendant Hunt  answering the complaint so adopted, adopts 
and reasserts all the allegations of his answer theretofore filed to  the 
original complaint, to which plaintiffs replied, denying in material 
aspects the averments of the answer and plead contributory negligence 
of defendant. 

The case coming on for hearing, and being heard, a t  September 
Term 1957, of Superior Court, in accordance with stipulation of at- 
torneys for the parties, was submitted to the jury on evidence ad- 
duced. Of the six issues so submitted, the first was as to whether plain- 
tiff Taylor was injured and damaged by the negligence of defendant 
Hunt as alleged in the complaint, and the fifth was as to whether de- 
fendant Hunt was injured and damaged by the negligence of plaintiff 
Taylor as alleged in the answcr and counterclaim. 

The jury answered each of t!lese two issues "No". And the jury did 
not answer the issues as to contributory negligence of plaintiff as al- 
leged in the answer, or as to any of the three issues as to  damages. 

Thereupon the court entered judgment tha t  plaintiffs recover noth- 
ing against defendant by reason of matters and things alleged in the 
complaint; and that  defendant recover nothing of plaintiff F. L. Tay-  
lor on the counterclaim set up in the answer of defendant. 
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To judgment so entered, and to  the signing thereof, both plaintiffs 
and defendant except and appeal to  Supreme Court, and assign error. 

H .  F. Seawell Jr., David H .  Armstrong for plaintiffs, appellants. 
W .  D. Sabiston, Jr., for defendant. 

PER CURIAM. The record of case on appeal discloses tha t  there were 
only two eye-witnesses to  the collision of motor vehicles here involved- 
-the plain'tiff F. L. Taylor, and defendant E. JI. Hunt.  And careful 
consideration of their testimony reveals conflicting accounts of the  
accident and events immediately preceding. 

Thus the evidence is in conflict as to speed of the cars or motor ve- 
hicles, as to  their position on the highway a t  the moment of impact, 
a s  to  the skidding of defendant's car, and as to whether defendant ran 
off the highway and on to the shoulder on his side just prior to the  
collision. 

Now as to Plaintiff's Appeal: These appellants group and present 
for consideration forty-five assignments of error, based upon excep- 
tions of like number. Of these ten are abandoned by reason of failure 
of supporting argument in brief. Rule 28 of Rules of Practice in Su- 
preme Court. And all other aqsignmmts of error have been carefully 
considered, and prejudicial error is not made to  appear. Indeed, there 
is evidence to  support the issues submitted to  and answered by the 
jury. No new principle is involved. 

And as to  Defendant's Appsal: While defendant assigns as error 
alleged failure of trial judge to  charge the jury, a s  required by G.S. 
1-180, in respect to the fifth issue, it is stated in his brief tha t  he was 
content to  settle with the "draw verdict" of the jury; but if plaintiffs 
are entitled to a new trial, so 1s he. Therefore, the Court finding no 
error on plaintiffs' appeal, takes defendant a t  his word, and makes 
like decision on his appeal. 

Each party will pay cost of his statement of case on appeal, and 
of briefs filed, and each will pay one-half remaining cost of the appeal. 

On Plaintiffs' Appeal: S o  Error. 
On Defendant's Appeal: No Error. 

h'EWRE' CIAARESCE COCRIIAS Y. CCRTIS E. POWERS. 

(Filed 30 April, 1968.) 

APPEAL by defendant from Olive, J., February, 1958 Term, RANDOLPH 
Superior Court. 
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Civil action for alienation of affections and criminal conversation. 
The complaint and answer raise issues of fact as to  which each party 
int rduced evidence. The wire of the  plaintiff testified als a witness for 
the defendant. 

The jury answered all issues in favor of the plaintiff and from the 
judgment on the verdict the defendant appealed. 

Ot toway  Bur ton ,  D o n  Dav i s  for plaintiff, appellee. 
Ferree & Anderson, Seawell & Seazcell, B y :  H .  F .  Seawell,  Jr., for 

defendant ,  appellant. 

PER CURIAM: Separate issues as to  alienation of affections and rrs 
to  criminal conversation, as we11 as actual and punitive damages, were 
submitked to the jury. The evidence was sufficient to sustain the ver- 
dict. The assignments of error in the admission and exclusion of testi- 
mony are lacking in merit. 

While the charge to  some extmt fails to draw a distinct line between 
damages that  may be awsrded for alienation of affections and damages 
tha t  may be awarded for criminal conversation, nevertheless the jury 
answered both issues for the plaintiff; and inasnluch as only one issue 
of actual damages was submitted, the slight deviation in the charge 
as to what damages may be swarded under the one or the other is 
deemed harmless. No reason appears why the result of the trial should 
be disturbed. 

No error. 

STATE r. ERSEST ROOSEVELT ST. CLSIR 

(Filed 30 April, 1938.) 

APPEAL by defendant from Olive,  J., January Term, 1958, of CABAR- 
R I 3 .  

.-lttorncy-General Pat ton  and .-lssistant Attorney-General Love  for 
the State.  

Lleulellyn R' lMcKenzie for defendant ,  appellant. 

PER CURIAM. Appellant, cliarged with the operation of a motor 
vehicle upon a public highway while under the influence of intoxicants 
in violation of G.S. 20-138, was tried and found guilty a t  August Term, 
1956; and the prayer for judgment was continued until October Term, 
1956. 
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I n  S. v. St.  Clair, 246 N.C. 183, 97 S.E. 2d 840, no error was found 
in defendant's trial and conviction a t  August Term, 1956. I n  S. v. St. 
plair, 247 N.C. 228, 100 S.E. 2d 493, an error in the prior opinion, 
?elating solely to the judgment, was corrected; and the judgment pro- 
nounced in superior court a t  October Term, 1956, to wit, that  the de- 
fendant pay a fine of $100.00 and costs, was upheld as the final judg- 
ment in the cause. 

The present purported appeal is based solely on defendant's ex- 
ception to Judge Olive's order tha t  the judgment pronounced a t  Octo- 
ber Term, 1956, be "docketed tgainst the defendant Ernest Roosevelt 
St. Clair." Obviously, no appeal lies from an order which merely 
recognizes and orders docketed a judgment theretofore declared final 
by this Court. 

Appeal dismissed. 

STATE v. A.  E. PERRY. 

1. Constitutional Law 5 29: Grand Jury  § 1- 
The systematic exclusion of persons of defendant's race from the grand 

jury returning the indictment against defendant is a denial of defendant's 
right to the equal protection of the laws required by the Fourteenth 
Amendment to the I'nited States Constitution and also "the law of the 
land" clause of the Stare Constitution, Art. I, Sec. 17. 

2. Constitutional Law 8 2 6  

Due process of la\\ is secwed against state action by the Fourteenth 
Amendment to tile 17:iited States Constitution. 

3. Indictment and  Warran t  § 1% 
,111 objection to an inclictrrient based on defects and irregularities in the 

drawing or organization of the grand jury must be taken by motion to 
quash the indictment made before the jury is sworn and impaneled to 
try the issue, mid if not so taken, is deemed waived. G.S. 9-26. 

4. Same: Constitutional Law s29: Grand Jury  §I- 
The burden of proof is upon the defendant to establish the racial dis- 

crimination alleged in his motion to quash the indictment. 

5. Same-- 
Upon motion to qnash the indictment on the ground of racial discrimi- 

nation in selecting the grand jury, the defendant must be given reason- 
able time and opportunity to investigate the matter of racial discrimina- 
tion, since due process of law requires that  he be given his day in court, 
the next ~iiuwi~ing the defendants took the \~0nian  to the lio11se of a friend, 
the fncts in eucli p;lrticular case. 
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6, Same- Upon facts of this case defendant was clepilved of opportunity 
to  procure evidence in  support of alleged racial discrimination i n  
selection of grand jury. 

Defendant was represented by counsel from another county, and on the 
day the indictment was returned counsel mored, before pleading, to quash 
the indictment on the ground that members ot defendant's race had been 
systematically excluded from the gmnd jury and prayed for inquiry in 
the matter. Two days later, upon the call of the case, defendant renewed 
his motion, upon affidavit of one of the attorneys upon information and 
belief that members of defendant's race had been excluded from the jury 
panel, and requested time and opportunity to investigate the matter. The 
trial court found a s  a fact that no evidence had been offered in support 
of the motion to quash escept the affidavit of counsel, and denied the 
motion, and the trial proceeded. l l c l d :  I'pon the facts in this case, de- 
fendant was denied a reasonable opportunity ant1 time to investigate and 
produce e v i d e ~ m ,  if any existed, in respect to rarial discrimination, and 
the judgmentt and verdict a re  reversed and the cause remanded. 

7. Indictment and  Warran t  8 14- 
If the court, upon supporting evidence and proper finding, should quash 

the indictment on the ground of racial discrimination in the grand jury 
panel, defendant would not be entitled to his discharge, but should be 
held until an indictment against him can be found by a properly con- 
stituted grand jury. 

APPEAL by defendant f l ~ m  C'larkson, J., October 1957, Mixed Term, 
of UNION. 

Criminal prosecution on a bill of indictment charging the defendant 
A. E. Perry on 4 October 1957 in Union County with using drugs and 
instruments with intent thereby to  procure the miscarriage of Lillie 
Mae Rape, a pregnant woman. 

Prior to pleading to the bill of indictment, the defendant moved to  
quash it, for reasons which will be set forth in the opinion. The trial 
court denied the motion to quash. Whereupon, the defendant pleaded 
Not Guilty. The jury returned a verdict of Guilty. 

From a judgment of inlprisonment the defendent appeals. 

George B. Patton, Attorney General, T. W. Brziton, Assistant At- 
torney General, and Ralph Moody, Assistant Attorney General for 
the State. 

Taylor & Mitchell for defendant, appellant. 

PARKER, J. The defendant is a negro doctor. The bill of indictment, 
which charges that  the offense was committed in Union County on 4 
October 1957, was found on 28 October 1957 by the grand jury of 
Union County a t  the October 1957, Mixed Term, Union County Su- 
perior Court, which convened on the day the indictment was found. 

The defendant on 28 Octobpr 1957, in due season, before pleading 
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to the bill of indictment, (S. v. Linney, 212 N.C. 739, 194 S.E. 470; 
S. v. Speller, 229 N.C. 67, 47 S.E. 2d 537), filed a written motion to  
quash the bill of indictment, for the reason that  negroes because of 
their race have been syst~ematically excluded from serving upon grand 
juries of Unlon County for a long period of time, and tha t  negroes be- 
cause of their race were excluded from serving upon the grand jury 
of Union County a t  the term of court when the bill of indictment was 
found, and that such systematic exclusion of members of the defendant's 
race from the grand juries of Union County, and particularly from 
the grand jury that  found the bill of indictment against him, is a vio- 
lation of his rights guaranteed to hini by the due process and equal 
protection clauses of the Federal Consf,itution, and by Art. I ,  Sec. 17, 
of the State Constitution. The motion to quash prayed tha t  an inquiry 
be had in order that  the defendant's rights may be adequately protect- 
ed and that  the court cause process to be issued as necessary to  per- 
mit the defendant to investigare the alleged violation of his constitu- 
tional rights. 

On 28 October 1957, the day the bill of indictment was found, the 
trial court ordered a special venire of 50 persons from Anson County 
to  appear in court on 30 October 1957, from which a trial jury was to  
be selected in tlie case. 

On 30 October 1957 tlie State announced it was ready to proceed 
with the trial. Whereupon, counsel for the defendant stated to  the 
court, that  before entering a plea to  the indictment, they renewed the 
motion made on 28 October 1957 to  quash the indictment for the reas- 
ons set forth in the motion, and requested that they be given time and 
opportunity to inquire into the alleged systematic exclusion of negroes 
froin grand jury service in Union County. I n  support of the motion to  
quash, counsel for the defendant presented to the court an affidavit 
made by Samuel S. Rlitchell, a negro lawyer of counsel for the defend- 
ant. This is a summary of the material parts of the affidavit: The de- 
fendant is a negro. He has made inquiry, and is informed, and be- 
lieves upon such information, tha t  the grand jury which indicted the  
defendant was un1awfu:ly constituted for that negroes solely because 
of their race have been systematically excluded from serving on grand 
juries of Union County for many years. All of counsel for the defend- 
ant are nonresidents of Union County, and need opportunity to  inquire 
into the matter of such exclusion, and to gather evidence to  present t o  
the court on the matter. Counsel for the defendant then stated to  the  
court that in order to substantiate their motion to  quash i t  was neces- 
sary for the defendant to adduce evidence of such systematic exclu- 
sion of negroes from grand jury service in Union County, and they re- 
quested they be given an opportunity to present such evidence. The  
trial court ~nquired: "Is that all?" Counsel for defendant replied: 
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"That's all, yes, your Honor." The trial court then found as a fact 
that  no evidence had been offered on the motion to  quash, except the 
affidavit of Samuel S. Mitchell, and denied the motion to quash. To 
such denial the defendant excepted. The court then asked the defend- 
an t  how did he plead to  the indictment. Counsel for defendant replied 
Not Guilty. The trial then proceeded. A jury was selected, sworn and 
empaneled from the special venire of Anson County. The trial jury 
found the defendant guilty, and from a sentence of imprisonment he 
appeals to this Court. 

For over 50 years the United States Supreme Court has adhered 
to the view that  valid grand jury selection is a constitutionally pro- 
tected right. Reece v. Georgia, 350 U.S. 85, 100 L. Ed. 77. 

The indictment of a negro defendant by a grand jury in a state court 
from which members of his race have been systematically excluded 
solely because of their race is a denial of his right to  the equal protect- 
ion of the laws required by the Fourteenth Amendment to  the United 
States Constitution. Reece v. Georgia, supra; Shepherd v. Florida, 
341 U.S. 50, 95 L. Ed. 740; Cassell v. Texas, 339 U.S. 282, 94 L. Ed. 
839: Patton v. Mississippi, 332 U.S. 463, 92 L. Ed. 76, 1 A.L.R. 2d 
1286; Sorris v. Alabama. 294 U.S. 587, 79 L. Ed. 1074; Rogers v. Ala- 
bama, 192 U.S. 226, 48 L. Ed. 417; Carter v. Texas, 177 U.S. 442, 44 
L. Ed. 839; Strazider v. West Virginia, 100 U.S. 303, 25 L. Ed. 664. 
See Hernandez v. Texas, 347 US.  475, 98 L. Ed. 866pe r sons  of hlex- 
ican descent. 

A like conclusion is reached in North Carolina by virtue of our de- 
cisions on "the law of the land" clause embodied in the Declaration of 
Rights, Art. I, Sec. 17, of the North Carolina Constitution. Miller v. 
State, 237 N.C. 29, 74 S.E. 2d 513; S. v. Speller, supra; S. v. Peoples, 
131 N.C. 784, 42 S.E. 814. 

This Court held in S. v. Peoples, supra, which was decided in 1902, 
that  the exclusion of all negroes from a grand jury solely by reason 
of their race, which finds an indictment against a negro, denies him 
the equal protection of the laws in violation of his constitutional rights, 
and that  a motion to quash the indictment would properly lie in such 
a case. 

Art. I, Sec. 17, of the North Carolina Constitution states, "no per- 
son ought to be . . . in any manner deprived of his . . . liberty . . . , 
but by the law of the land." "The law of the land and due process 
of law are interchangeable terms." Eason v. Spence, 232 N.C. 579, 61 
S.E. 2d 717. 

"The words of Webster, so often quoted, that by 'the law of the 
land' is intended 'a law which hears before it condemns,' have been 
repeated in varying forms of expression in a multitude of decisions." 
Pouqell v. Alabama, 287 US. 45, 77 L. Ed. 158, 84 A.L.R. 527. 
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Due process of lam is secured against state action by the words of 
the Fourteenth Amendment to the United States Constitution. Betts 
v. Brady, 316 U.S. 455, 86 L. Ed. 1595. 

The Court said in Holden v. Hardy,  169 U.S. 366, 389, 42 L. Ed. 
780, 790: "This court has never attempted to define with precision the 
words 'due process of law,' nor is i t  necessary to do so in this case. It 
is sufficient to  say that  there are certain immutable principles of justice 
which inhere in the very idea of free government which no member of 
the Union may disregard, as that no nlan shall be condemned in his 
person or property without due notice and an opportunity of being 
heard in his defense." 

An objection to an indictment based on defects and irregularities in 
tile drawing or organization of the grand jury must be taken "before 
the jury is sworn and impaneled to try the issue, by motion to  quash 
the indictment, and if nct so taken, the same shall be deemed to  be 
waived." G.S. 9-26; 8. v. Gales, 240 N.C. 319, 82 S.E. 2d 80;  Miller 
v. State, supra. 

The question presented for decision by defendant's assignment of 
error to the denial by the court of his motion to  quash the indictment 
is whether or not the court denied the defendant and his counsel a 
reasonable opportunity and time to  investigate, prepare and present 
to the court cvidence, if such existed, in support of the allegations of 
the motion to quash the indictment. 

The burden of proof is upon the defendant here to  establish the 
racial discrimination alleged in his motion to  quash the indictment. 
ilkins v. Texas, 325 U.S. 398, 89 L. Ed. 1692 ; F a y  v. New York, 332 
U S .  261, 91 L. Ed. 2043; ;11iller v. State, supra. 

On 13 October 1957 the defendant mas arrested on a warrant charg- 
ing him with the same offense for which he was indicted by the grand 
jury. .it a preliminary hearing on the warrant 18 October 1957 he 
was hound over to the Superior Court, which convened on 28 October 
1957 for a two weeks term for the trial of criminal and civil cases. 
G.S. 7-70. 

Lillie hIae Rape is a white woman. The defendant is a negro doctor. 
On 28 October 1957 the defendant filed a written motion for removal 
of his case from Union County for a fair trial. G.S. 1-84. On the same 
day the judge, acting under the authority vested in him by G.S. 1-86, 
instead of removing the case to  another county ordered a special venire 
of 50 jurors from Anson County to appear in court on 30 October 1957 
from which the trial jury was to be selected. On 29 October 1957 de- 
fendant's counsel filed a written motion requesting a continuance of 
the trial to  a later term to  enable them adequately to  investigate and 
prepare the defendant's defense On 30 October 1957 the special venire 
was in court, the court denied the motion for a continuance, and the 
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motion to quash the indictment, and the trial began. 
All of defendant's counsel are nonresidents of Union County. Tlic 

State did not controvert the allegations of racial discrimination con- 
tained in the motion to quash and in the affidavit of Samuel S. Mitchell. 
We recognize that the allegations of racial discrimination in the motion 
to quash the indictment and in Mitchell's affidavit are in general terms, 
and state no specific facts. However, if defendant and his counsel were 
denied by the court a reasonable opportunity and time to investigate 
the matter of racial discrimination, it would seem that  they would not 
be able to state in the motion to  quash and in Mitchell's affidavit spe- 
cific facts of racial discrimination, nor offer evidence to that  effect, if 
such facts existed. The trial judge made no findings of fact as t o  the 
alleged racial discrimination in the composition of the grand jury. 

Allegations in a motion to quash an indictment, because of racial 
discrimination practices in sel-Ling a grand jury panel, challenge an 
essential element of proper judicial procedure - the requirement of 
fairness on the part of courts in trying persons accused of crime. How- 
ever, "it cannot lightly be concluded that officers of the courts disre- 
gard this accepted standard of justice." Akins v. Texas, supra. 

Whether a defendant has been given by tlie court a reasonable time 
and opportunity to investigate and produce evidence, if he can, of 
racial discrimination in the drawing and selection of a grand jury 
panel must be determined from the facts in each particular case. After 
a careful examination of all the facts in the instant case, it is our 
opinion that  the trial court denied the defendant a reasonable oppor- 
tunity and time to investigate and produce evidence, if such exists, 
in respect to the allegations of racial discrimination as to the grand 
jury set forth in tlie motion to quash and in the supporting affidavit 
of Samuel S. Mitchell. Whether tlie defendant can establish the al- 
leged racial discrimination or not, due process of law demands that 
he have his day in court on this matter, and such day he does not 
have, unless he has a reasonable opportunity and time to investigate 
and produce his evidence, if he has any. 

The judgment and verdict below are reversed, and the case is re- 
manded for further proceedings. I n  the Superior Court the defendant 
will have the opportunity to  present the evidence, if any, that he may 
have as to the alleged racial discrimination in the grand jury panel. 
If the trial court a t  such hearing then finds there was no racial dis- 
crimination, the trial will proceed on the present indictment. If the 
trial judge then finds there was racial discrimination in the grand jury 
panel, and quashes the indictwent, the defendant is not to be dis- 
charged. H e  will be held until m indictment against him can be found 
by an unexceptionable grand jury. S. z'. Speller, supra. 

Reversed. 
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STATE v. GEORGE H. WILKINS 

(Filed 7 May, 1958.) 

dutomobiles 8 75: Criminal Law 18, 134- 
Where defendant is tried on appeal to the Superior Court upon the 

original warrant, and it is not clear from the record whether the war- 
rant  was amended before or after trial in the inferior court so a s  to  
charge that  the prosecution was for a second offense, the Supreme Court, 
cx nzero motu, will set aside the judgment and remand the cause. 

APPEAL by defendant from Johnston, J., a t  September 9, 1957, Crim- 
inal Term of GCILFORD- Greensboro Division. 

Criminal prosecution upon a, warrant issued out of the Municipal 
County Court, Criminal Division, Guilford County, charging that  de- 
fendant "did unlawfully and wilfully drive a vehicle upon the high- 
way while under the influence of intoxicating liquor, narcotic drugs, 
200 block of West Wendover -Avenue, Greensboro, North Carolina." 

The record shows: (1) Tha t  upon trial in said hlunicipal-County 
Court, the court found as its  verdict the defendant to  be guilty. And 
from judgment imposed by said court defendant appealed to Superior 
Court of Guilford County, Greensboro Division, for a trial de novo 
therein as provided by lrw. 

(2)  That  in Superior Court, prior to  plea and selection of jury, the 
State, upon motion of Assistant Solicitor, was permitted to  amend the 
warrant to  charge this as a second offense of the crime charged. 

(3)  That  there appears in the record not only what purports to be 
original warrant charging the offense for which the criminal prosecu- 
tion is begun, but what purports t o  be an original warrant charging 
the crime as a second offense. 

(4) That  the jury returned a verdict of "Guilty as charged." 
( 5 )  That  it is stipulated (a)  tha t  when the original warrant was 

docketed in Superior Court there appeared upon the face of it, and 
in the handwriting of the Solicitor of the Municipal-County Court in 
the City of Greensboro, the following words: "This being a second 
offense of driving a vehicle under the influence of intoxicating liquor 
upon a public highway"; (b)  tha t  there is an entry in the minutes of 
Superior Court, relating to this case, and signed by the presiding judge 
which recites the verdict of the jury as being "guilty of operating a 
motor vehicle upon the public highway while under the influence of 
intoxicating liquor." 

(6) Judgment pronounced. 
(7)  Defendant appeals to  Supreme Court, and assigns error. 

Attorney General Malcolm B. Seawell, Assistant Attorney General 
Love for the State. 
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Robert S .  Cahoon, George W .  Gordon for defendant, appellant. 

PER CURIAM. On account of conflict in the record as to the charge 
for which defendant was tried, and as to verdict of the jury, this Court 
ex nzero motu sets aside the verdict returned and judgment rendered, 
and remands the case for furt!~er proceeding on the warrant as i t  ap- 
peared before the amendment, unless i t  shall be determined by the 
court that  t r ~ e  warrant was amended before trial in Municipal-County 
Court, and, if so amended, then to be tried upon warrant as amended. 

I n  respect to subsequent proceeding, attention is called to  the case 
of S.  v. White ,  246 N.C. 587, 99 S.E. 2d 772, and cases cited. 

Remanded. 

STATE v. HUDSON GRANT. 

(Filed 7 May, 1958.) 

Arrest and  Bail § 3: Criminal Law § 79: Narcotics 3 2: Searches and 
Seizures § 1- 

Where the victim of an assault and robbery points out defendant to an 
officer as  being one of his assailants, the officer has the duty to arrest de- 
fendant, G.S. 15-40, G.S.  15-41, and to search his person, and upon a 
separate prosecution of defendant for possession of a narcotic drug, G.S. 
90-88, based upon marijuana cigarettes discovered on the person of de- 
fendant upon the search, the evidence thus obtained is competent upon 
the court's finding that the officer had reasonable ground to believe that 
a felony had been committed, notwithstanding defendant's conviction of 
the lesser offense in the prior prosecution for assault and robbery. 

APPEAL by defendant from Seawell, J., August Criminal Term 1957 
of CUMBERLAND. 

This is a criminal proceeding tried upon an indictment charging 
that the defendant did unlawfully, wilfully, and feloniously have in 
his possession and under his control a narcotic drug, to wit, marijuana, 
in violation of G.S. 90-88. 

The State's evidence discloses that about 3:30 a.m. on 28 July 1957, 
Police Officer C. B. Morrison, of the City of Fayetteville, was investi- 
gating a case of assault and robbery. He  was accompanied a t  the time 
by the victim of the assault. As they were proceeding along Washing- 
ton Avenue in the City of Fayetteville, they observed the defendant 
walking along the street. The victim of the assault identified the de- 
fendant as being one of the participants in the assault on him. The 
defendant was immediately ariested and as a result of a search then 
made of his person, it was found tha t  he had in his possession a num- 
ber of marijuana cigarettes. 
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The jury returned a verdict of guilty as charged, and the defendant 
appeals, ass~gning error. 

At torney  General Pat ton ,  Assistant At torney  General Bruton  for 
the State.  

S e a ~ y  A .  Carroll for defendant ,  appellant. 

PER CURIAM. The defendant argues that  the officer had no right 
to  search him because the arrest was made without a warrant and was, 
therefore, illegal and void. This constitutes the defendant's assignment 
of error No. 1. 

When the defendant challenged the legality of his arrest in the trial 
below, the court, in the absence of the jury, heard the evidence relat- 
ing to the circumstances under which the arrest was made, and found 
as a fact tha t  the officer had reasonable grounds to believe tha t  a 
felony had been committed. 

If the officer had the right to arrest the defendant, the defendant 
concedes he had the right to  search his person, and items found in the 
search mould be admissible in evidence against him. 

We hold that, upon the evidence adduced in the trial below, the 
officer not only had the right but the duty to arrest the defendant 
on the occasion in question, when the victim in the assault and rob- 
bery charge pointed out the defendant to the officer as being one of 
his assailants. G.S. 15-40 and G.S.15-41. The defendant was there- 
after indicted for assault and robbery, tried and convicted of the lesser 
offense. 

-4 careful examination of the remaining exceptions and assignments 
of error leads us to the conclusion that  no error prejudicial to the de- 
fendant was committed in the trial below. 

K O  Error. 

(Filed 21 May, 1958.) 

1. Criminal Law § 9- 
On motion to nonsuit, the  evidence must be considered in the light 

most favorable to the  State,  giving it every reasonable inference fairly 
to be drawn therefrom. 

2. Criminal Law § 101- 
If there is  more than a scintilla of competent evidence to support  the 
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allegations in the war ran t  or  indictment, i t  is  the court's duty to submit 
the case to the  jury. 

3. Same-- 
When the State's evidence is conflicting, some tending to incriininate 

and some tending to exculpate the defendant, i t  is sufficient to repel a 
motion for  judgment of nonsuit, and must be submitted to the jury. 

The fact t ha t  a confession introduced in evidence by the Sta te  con- 
tains exculpatory statements does not justify nonsuit, since the jury is 
not compelled to believe the whole of the  confession, but  may, in their 
sound discretion, believe a p a r t  and reject a par t .  

5. Homicide § 3- 
A person is legally accountable if the direct cause of a person's death 

is the na tu ra l  result  of his criminal act. 

6. Criminal  L a w  !j 9- 
When two or  more persons aid and abet each other in the con~mission 

of a crime, a l l  a r e  principles and equally guilty irrespective of any previous 
confedcration or  design. 

5.  Same- 
Mere presence, even with the intention of assisting, cannot be said to 

be aiding and abetting, unless the  intention to assist, if necessary, is  in 
some way communicated to the  nctual perpetrator of the crime. 

8. Criminal  L a w  § 101- 
Circumstantial evidence is a n  accepted instrumentality in the ascer- 

tainment of t ru th  and is sufficient to take  the issue of guilt  to the jury 
if i t  tends to prove the  fac t  in issue or  reasonably conduces to tha t  con- 
clusion a s  a fairly logical and legitimate deduction, and thus raises more 
than a mere suspicion or conjecture. 

9. Criminal  L a w  § 72- 
I n  the  absence of a charge of conspiracy, incriminating statements 

made by each defendant not in the presence of the other a r e  competeet, 
respectively, only against  the defendant making the statements.  

10. Homicide § 8a- 
Manslaughter is  generally divided into voluntary and involuntary man- 

s laughter ;  involuntary manslaughter is  where death results uninten- 
tionally, so  f a r  a s  the  defendant is  concerned, from a n  unlawful ac t  on 
his pa r t  not amounting to a felony, or  from a lawful ac t  negligently done, 
the  killing being without malice. 

11. Homicide § 85- Circumstant ia l  evidence of defendants '  gu i l t  of 
homicide he ld  sufficient t o  b e  submit ted  t o  t h e  jury. 

The State's evidence tended to show tha t  both defendants and a wom- 
an, a l l  highly intoxicated, went to the home of one of the defendants 
about midnight, where the \vomnn was pu t  to bed, t ha t  about 5 :00 o'clock 
the nes t  morning the defendants took the woman to the house of a frientl, 
where more drinks were taken, t h a t  while a t  this house the  woman fell 
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off a cot and groaned, but also that  a woman was heard to yell twice 
for help, with evidence tending to show that the yells came from this 
house, that  about 8:30 in the morning defendants took the woman from 
the house to a car in the yard, supporting her under her arms, drove 
about a mile, and put her out on a country road and left her, that  the 
woman was discovered lying in a rut  in the road shortly after 2:00 in 
the afternoon, and that  she was taken to the hospital where she died 
between 3:50 and 4:00 the same afternoon. There was medical expert 
testimony that  deceased had numerous bruises on her body, that  death 
resulted from laceration of her liver and intestine, that  the laceration 
of the liver occurred two to twelve hours prior to death, and that  such 
injury could not likely have resulted from her falling off a cot. There 
was in evidence, also, a statement by one of defendants, referring to the 
time they were a t  the house of the friend, that  "that is where i t  h a p  
pened." Held: The evidence was sufficient to permit, but not to compel, 
reasonable and legitimate inferences that  the death of deceased was the 
result of a terrible beating, and that if only one defendant beat her, 
the other was present aiding and abetting in the beating, and therefore 
was sufficient to be submitted to the jury as  to both defendants upon 
a n  indictment charging manslaughter. G.S. 15-144. 

HIGGINS, J., dissenting. 

APPEAL by defendants from Seawell, J., November Criminal Term 
1957 of CUMBERLAND. 

Prosecution upon a bill of indictment charging the defendants James 
Madison Horner and William Gordy on 28 September 1957 with felon- 
iously slaying and killing Sarah Moultrie Lindsay. 

Both defendants pleaded Not Guilty. The jury returned a verdict 
that  both defendants were guilty as charged. 

From judgments of imprisonment of both defendants, both defend- 
ants appeal. 

George B. Patton, Attorney General, Claude L. Love,  Assistant A t -  
torney General, and R. T .  Sanders, S t a f f  Attorney for the State. 

Nance, Barrington & Collier b y :  Carl A .  Barrington and Rudolph 
G .  Singleton, Jr., for James Madison Horner defendant, appellant. 

Seavy A .  Carroll for W i l l i a n ~  Gordy defendant, appellant. 

PARKER, J. The State offered evidence. The defendants offered none. 
Each defendant assigns as error the denial by the court of his motion 
for judgment of nonsuit made a t  the close of the State's evidence. 

These motions challenge the sufficiency of the State's evidence, con- 
sidered in the light most favorable to the State, and giving to  the State 
the benefit of every reasonable inference fairly to  be drawn therefrom, 
to carry the case to the jury. S .  v .  Kelly,  243 N.C. 177, 90 S.E. 2d 241. 

If there is more than a scintilla of competent evidence to  support the 
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allegations in the warrant or indictment, it is the court's duty to  sub- 
mit the case to  the jury. S. v. Kelly, supra; S. v. Davenport, 227 N.C. 
475, 42 S.E. 2d 686. 

When the State's evidence is conflicting-some tending to incrimi- 
nate and some to  exculpate the defendant-it is sufficient to  repel a 
motion for judgment of nonsuit, and must be submitted t o  the jury 
S. v. Robinson, 229 N.C. 647, 50 S.E. 2d 740; S. v. Edwards, 211 N.C. 
555, 191 S.E. 1. 

A jury is not compelled to believe the whole of a confession. The 
twelve are the triers of fact, and may, in their sound discretion, be- 
lieve a ,>art and reject a part. S. v. Mangum, 245 N.C. 323, 96 S.E. 2d 
39; S. v. Henderson, 180 N.C. 735, 105 S.E. 339; S. v. Ellis, 97 N.C. 
447, 2 S.E. 525; S. v. Overton, 75 N.C. 200. 

The State's evidence tends to  show the following facts: Between 2:00 
and 3:00 o'clock on the afternoon of Saturday, 28 September 1957, 
Mrs. Margaret Faircloth saw Sarah Moultrie Lindsay, a white woman, 
lying in a wheel rut in a little sand road some three miles west of the 
corporate limits of the City of Fayetteville. This road is not main- 
tained by the State. It is a remote woods area. The weather was cold, 
and i t  was raining. Mrs. Faircloth stopped her car, got out, walked t o  
where Sarah Moultrie Lindsay was lying in the wheel rut, and asked 
her who left her there. She raised her head a second or two, and asked 
for water. Mrs. Faircloth got in her car, drove away, and called the 
Sheriff's Office in Fayetteville. 

About 2:55 p.m. two Deputy Sheriffs from Fayetteville, with Mrs. 
Faircloth, arrived a t  the scene. Upon arrival they saw Sarah Moultrie 
Lindsay lying in a wheel rut in this little sand road. She was alive. The 
ground around the body was torn up with footmarks and handmarks, 
and on the ground were three blood spots about 10 feet apart. She had 
on a dark dress which was up around her waist. She was nude from her 
waist down. One shoe was off her foot, and about 1Y2 to 2 feet from a 
blood spot. The other shoe was on her foot. A woman's purse was lying 
about 10 feet from her body. She shook her head, and tried to talk, 
but the offlcers could not understand her. Her entire chin was bruised 
black, one eye was swollen and almost closed with a little blood in its 
corner, her arms were bruised, and she was bloody between her legs. 
The officers called an ambulance, and sent her to  the Cape Fear Hospi- 
tal, where she died between 3:50 and 4:00 o'clock the same afternoon. 

The body of Sarah Moultrie Lindsay, shortly after her death, was 
sent to the morgue of the North Carolina Memorial Hospital in ChapeI 
Hill, where some 17 to 18 hours after her death Dr. William W. Forrest, 
held by the court to  be a medical expert in the field of pathology, con- 
ducted an examination and autopsy of her body. After the clothes 
were removed from her body, the examination disclosed the following 
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bruises on her body: a bruise in the front part of the scalp measuring 
2% inches in greatest diameter, a bruise on the left upper eyelid meas- 
uring about an inch and extending over the nose with a hemorrhage in 
the white of the eye, a bruise on the lower lip, a bruise on the chin 
measuring 2 inches in diameter, 33 bruises on the right arm, 36 bruises 
on the left arm, a bruise on the left breast 6 inches in diameter, 9 
small bruises on the abdomen, 23 bruises on the right leg-the largest 
of which was 4 inches in greatest diameter, 21 bruises on the left leg 
-the largest of which was 4 inches. Clotted blood was on her thighs. 
When the body was opened, about a quart of blood was found in the 
abdominal cavity that  came from a tear in the liver on its bottom 
front surface measuring 2 inches in length and 2 inches in depth, and 
from a tear in the laree intestine next to  the liver. Dr .  Forrest testified 
the liver is the large% organ in the body sitting in the right upper 
abdomen, and is normally protected by the lower ribs. This woman's 
liver was a little larger than usual, and it stuck down a little below 
the ribs. The examinition disclosed she had aspirated her stomach con- 
tents into her lungs. No fractures of any bones were found. An examina- 
tion of the liver microscopically showed around the edges of the lacera- 
tion a considerable amount of inflammation, indicating that  the lacera- 
tion of the liver was several hours old from the time the laceration oc- 
curred until she died, maybe 2 or 3, or maybe 10 or 12 hours. An analysis 
of the body's blood for its alcoholic content showed she had enough 
alcohol to be intoxicated. Dr.  Forrest's opinion was tha t  the laceration 
of the liver and the laceration of the intestine were the real causes of 
Sarah hloultrie Lindsay's death, with the other factors being contribu- 
tory. On cross-examination Dr. Forrest testified: "I stated in my 
autopsy report that  i t  was apparent this woman had received numerous 
blunt force injuries, the most serious of which was the laceration of 
the liver with hemorrhage into the peritoneal cavity and that  the blood 
on the thighs and the perineum apparently came from the colon." H e  
also testified on redirect examination : "I think it would be very unlike- 
ly for a person to  have her liver lacerated upon rolling off an ordinary 
cot or bed. I have plus that  my experience of nine years in pathology; 
having seen many lacerations of the liver, I have never seen one re- 
sult from a Derson falline out of bed." " 

The State introduced in evidence, without any objection, a state- 
ment made by the defendant Horner on the afternoon of 1 October 
1957 in the office of the Sheriff of Cumberland County in the presence 
of three deputy sheriffs, the substance of which follows: Shortly after 
dark on 27 September 1957 he was a t  the Crystal Drive-In on 301 
South Street, Fayetteville, when a car drove up. Clyde Taylor was driv- 
ing the car, and in it were the defendant Gordy and Sarah Moultrie 
Lindsay, who "was over in the car on the seat or on the floor." Gordy 
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told him they had a woman in the back seat of the car, he could not 
tell him who she was. He (Horner) went and looked a t  the u-oman, and 
told them they had better get her somewhere, and get her to bed. About 
11:OO or 12:OO o'clock that  night they carried her to his (Homer's) 
house, and put her to bed. Clyde Taylor went back to town. He  and 
the defendant Gordy stayed with the woman in his apartment until 
5:00 o'clock a.  m. He  was very high. He  and Gordy were in a double 
bed in his apartment, and the woman was in a cot in his apartment. 
At 5:00 o'clock a. m. on 28 September 1957 they carried the woman 
to the home of Eunice Hall. (Other evidence in the record shows that  
the home of Eunice Hall is about a mile, or a little less, from the place 
in the road where Mrs. Faircloth and the two deputy sheriffs saw 
Sarah Moultrie Lindsay lying between 2:00 and 3:00 o'clock that after- 
noon). All three went in the Hall home. He identified himself to Eunice 
Hall, who was cooking breakfast. Gordy and the woman took some 
drinks of whiskey out of a bottle they had left, and he took one drmk. 
While the Hall woman was still cooking, the woman went over, laid 
down on a cot, and soon rolled off the cot onto the floor. She moaned 
and groaned. He  then noticed she had on no breeches, and that she 
had started bleeding, blood trickling down her legs. He  and Eunice 
cleaned her up, and placed her on the cot. He and Gordy took her out 
of the house, placed her in the car and carried her down "the side 
road where she was later found." When they got there, "they started to 
put her out of the car . . . , she started raising cain and said he couldn't 
leave her." He  gave her a shove, ran and got in his car, and they 
drove off. I t  was 8:15 to 8:30 in the morning. He and Gordy went to 
the White House on Robeson Street, where they got beer. They stayed 
there some 30 or 40 minutes, and went back to the home of Eunice Hall. 

The defendant Horner had a 1951 Plymouth automobile. On the 
Monday following the date of the death of Sarah Moultrie Lindsay, 
Deputy Sheriff Baxley exanlined this car. It had a new seat cover on 
the front seat. Next day, Tuesday, Basley went to  where Horner work- 
ed,, 'and told him they wanlted to ta lk  wit11 him a t  the office. Horner 
got in his car, and as they drove in the drivewal a t  the courthouse, 
Baxley said: "I imagine you know why we picked you up?" Horner 
replied, "Yes, I have been expecting i t ;  I saw you out a t  the car yes- 
terday." Horner said he had the seat cover changed Saturday. The 
Lindsay woman died that  Saturday. I n  the Sher~ff's office Baxley told 
Horner tha t  they knew he and Gordy had been with Sarah JIoultrie 
Lindsay on Friday night and Saturday morning, the date of her death. 
Horner replied: "Yes, told me that  he and his brother Billy Horner, a 
Taylor boy and Billy Gordy carried her to  his house about 11:OO 
o'clock, put her to bed there; that they all came back to town, other 
than Taylor. They messed around the drive-in a nhile on Gdlespie 
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Street, Crystal Drive-In, and that he and Billy Gordy went back to 
the house and they stayed there until 3:00 or 3:30 in the morning, 
and that they then taken her and went to the home of Eunice Hall. 
And he says, 'That is where it  happened.' I imagine it is two miles from 
the house of Horner to  the house of Eunice Hall." 

On the same afternoon that  the defendant Horner made a state- 
ment, the defendant Gordy made a statement t o  Deputy Sheriff, Mrs. 
L. L. Guy, which was admitted without objection, and the substance 
of which is as follows: On Friday night 27 September 1957, about 8:00 
p. m., he and Clyde Taylor were at the Crystal Drive-In. They had 
been drinking vodka, and bought whiskey. There they got up with Dink 
Horner and the defendant Horner in another car. They then went to  
the Flamingo Bar on Gillespie Street, where they had several beers. He  
and Dink Horner left in his car, drove around town, and went back to 
the Crystal Drive-In. The defendant Horner came back to the Crystal 
Drive-In. He  bought more whiskey. Clyde Taylor came back to the 
Crystal Drive-In "pretty well drunk." He  said he spent the night 
riding around either with the defe~dant  Horner or Clyde Taylor, and 
then added he and the defendant Horner spent the night a t  the home 
of Eunice Hall. 

On the following day the defmdant Gordy made another statement 
t o  Mrs. L. L. Guy, which was admitted without objection. The sub- 
stance of it follows: After telling about considerable drinking on this 
Friday night by Clyde Taylor, the defendant Horner, himself, and 
others a t  various places, using 3 cars, he said Clyde Taylor got him a t  
the Crystal Drive-In, and said: "Let's go." Here it became confusing 
t o  him. They got into Clyde Taylor's car, and Taylor drove off. He  
does not know whether they left the Crystal Drive-In, or how far they 
went. Anyway, they stopped, and put the wonian in the car. They 
rode around, and lie must have passed out, because they reached Eunice 
Hall's house about 3:00 o'clock a. m. He remembers their shaking him. 
H e  took a couple of drinks, went out of the house, and got in the back 
of  the defendant Horner's car. The woman was in the car. This was 
about 8:00 o'clock a. m. They left Eunice Hall's house, and the next 
thing he remembered the defendant IIorner was telling him to lets go 
and get the beer. This was a t  the White House. The defendant Gordy 
was shown the pocketbook found a t  the place Sarah hloultrie Lindsay 
was lying in the road, and identified it as belonging to her. On cross- 
examination Mrs. Guy testified that  Gordy said when he made his first 
statement to  her, he had been drinking the night before and things were 
very hazy in his mind as to  what had occurred, and he was not abso- 
lutely sure of what he was saying. When lie made his second statement, 
he said he had been drinking. 

On 27 and 28 September 1957 James Huggins was living almost 
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straight across the road from the home of Eunice Hall. The distance be- 
tween their houses is about 350 feet. On Saturday morning, 28 Septeni- 
ber 1957, he got up to go to work a t  6:30 o'clock. Not too long before 
this time he heard a noise, got up, and went out on his front porch. I t  
was dark. He  heard a woman holloing, and it came from straight across 
the road, and that  house is Eunice Hall's. This woman was holloing, 
"Help, somebody help me." He  heard the woman's voice calling three 
times. There was a light on in the back of Eunice Hall's house, and it 
looked like an automobile was sitting in the yard. He stayed on his 
front porch not over a couple of minutes. On cross-examination lie 
testified there are three houses close to Eunice Hall's house, and he 
couldn't be sure from which house the noise was coming. 

On Saturday morning C. C. Chapman, who lives about 35 yards 
from Eunice Hall's house, got up about 8:00 o'clock to prepare break- 
fast. .4t this time he saw two men drag a woman out of Eunice Hall's 
house. She looked to him like she was drunk. The two men were hold- 
ing her up under the arms, and he saw the two men drag her from the 
door to the edge of the porch. He  did not then see Eunice Hall. The 
men and the woman were white. The men's backs were to him, and 
he did not recognize either of the men. His coffee was percolating, he 
turned from the kitchen window, and did not see them any more. He 
moved into the house where he was living on the third of March. He  
saw Eunice Hall later that morning. On cross-examination C. C. 
Chapman said he saw two men take hold of the woman's arms, and drag 
her to a parked car. On redirect examination he testified, "on the morn- 
ing of the 28th of September, 1957, before 6:30 a.m., there was no one 
screaming or holloing at my house a t  all." On recross-examination he 
said he got up about 8:00 o'clock a.m.; he slept soundly all night, and 
did not know what was happening before khat, time. 

William Allen and his wife live in a house about 50 or 60 feet from 
the house of Eunice Hall. They were a t  home on 27 and 28 September 
1957. On Saturday morning, 28 September 1957, they got up between 
7:30 a. m. and 8:30 a. m. That morning Mrs. Allen saw the defendant 
Homer',. car in Eunice Hall's yard. She does not know when his car 
left that morning. She saw his car there in the yard later when the 
ambulance went after Sarah Moultrie Lindsay about 2:00 o'clock p. m. 
When the ambulance passed, Eunice Hall went to the Allen home. Wil- 
liam Allen said before lie got up this Saturday morning he heard cars 
going in and out and doors slamming. No one did any screaming or 
holloing for help in the Allen house that night or morning. 

The State did not call Eunice Hall as a witness. 
A person is legally accountable if the direct cause of a person's 

death is the natural result of his criminal act. S. v. Knight, 247 N.C. 
754, 102 S.E. 2d 259; S. v. Minton, 234 N.C. 716, 68 S.E. 2d 844. 
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I t  is thoroughly establisliect law in this State that,  without regard 
to any previous confederation or design, when two or more persons 
aid and abet each other in the coinn~ission of a crime, all are principals 
and equally guilty. S. v. Kelly, supra; S. v. Spencer, 239 N.C. 604, 80 
S.E. 2d 670; S. v. Gosnell, 208 K.C. 401, 181 S.E. 323; S. v. Donnell, 
202 N.C. 782, 164 S.E. 352; S. v. Beal, 199 X.C. 278, 154 S.E. 604; S. 
21. Hart ,  186 X.C. 582, 120 S.E. 345; S. v. Jarrell, 141 N.C. 722, 53 S.E. 
127. 

Mere presence, even with the intention of assisting, cannot be said 
to be aiding and abetting, unless the intention to assist, if necessary, 
was in soine way coinil~unicated to the actual perpetrator of the crime. 
S. 2,. Kelly, suprn; S. v. Ham, 238 N.C. 94, 76 S.E. 2d 346; S. v. Holland, 
234 N.C. 334, G7 S.E. 2tl 273; S. t i .  Johnson, 220 K.C. 773, 18 S.E. 2d 
3.58. 

The State's evidence is circumstantial. This Court in S. 2. Cash, 219 
S .C.  818, 15 S.E. 2d 277, quoted Merrimon, C. J., in S. 1) .  Bmckville, 
106 S .C.  701, 11 S.E. 284, a?  follows: "Circuinstantial evidence is not 
only a rccognlzed and accepted instrumentality in the ascertainment 
of truth, but it is essential, and, when properly understood and applied, 
11ighly satisfactory in matters of the gravest moment." 

The rule in respect to the sufficiency of circuinstantial evidence to 
carry the case to  the jury is stated in S. v. Stephens, 244 N.C. 380, 93 
5.E. 2d 431, as follows: "We are advertent to the intimation in some 
of the decisions involving rircunlstanti:tl evidence that to withstand 
a motion for nonsuit the circumstances must be inconsistent with inno- 
cence and inust exclude every reasonable hypothesis except that of 
guilt. We think the correct rule is given in S. v. Simmons, 240 N.C. 780, 
b3 S.E. 2d 904, quoting from S. v. Johnson, 199 K.C. 429, 154 S.E. 730; 
'If there be any evidence tending to prove the fact in issue or which 
rea~onably conduces to  its conclusion as a fairly logical and legitimate 
deduction, and not inerely such as raises a suspicion or conjecture in 
regard to it, the case should be submit,ted to the jury.' " 

Thc  statements made by the defendants were not inade in the prea- 
cnce of each other, and, therefore, what each one said is to be con- 
s~dered against the one making the statements, and not against the 
other. Horner said Gortly and h i i n d f  were \I-it11 Sarah BIoultrie 
Lindsay in his apartincnt from 11:OO or 12:OO o'clock a t  night until 
about 5:00 a.  in. on 28 Septcinber 1957, wllen they carried her to the 
home of Eunice Hall. Gordy said tlwy reached Eunice Hall's house 
with the woman about 3:00 o'clock that morning. Both said they drove 
an-ay from Eunice Hall's house in a car with the woman in it about 
8:00 o'clock t l ~ a t  morning. C. C. Cllapnlan testified that he lived about 
35 yards from Eunice Hall':: Iiouee, and that about 8:00 o'clock this 
morning he Law two men drag a ~voinan out of Eunice Hall's house to 
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a parked car. Jaines Huggins testified that he lived straight across 
the road from the house of Eunice Hall, about 350 feet away, and that 
not too long before 6:30 this morning lie was out on his front porch, 
and heard a woman holloing from straight across the road, "Help, 
somebody help me." H e  heard the woman's voice calling three times. 
On Tuesday following the woman's death Horner told Deputy Sheriff 
Baxley that Gordy and he carried the Lindsay woman to Eunice Hall's 
house about 3:00 or 3:30 a. m. after their staying in his apartment 
with her some 4 hours, and "that is where it happened." Horner said 
he and Gordy took the Lindsay woman out of the house, placed her 
in the car and carried her down "the side road where she was later 
found." Horner also said, when they got there "they started to put 
her out of the car . . . , she started raising cain and said he couldn't 
leave her." He  further said he gave her a shove, ran and got in the 
car, and they drove off. The officers found a woman's purse lying about 
10 feet from the Lindsay woman, when they found her in the road. 
Gordy identified this purse as belonging to her. Horner said that  after 
putting the woman out in the road, they went to the White House, 
got beer, stayed there some 30 or 40 minutes, and went back to the 
Eunice Hall house. Mrs. William Allen, who lived about 50 or 60 feet 
from Eunice Hall, testified she saw Horner's car in Eunice Hall's yard, 
when the ambulance went after the Lindsay woman about 2:00 p, in. 

Between 2:00 and 3:00 o'clock on tlie afternoon of this day the 
Lindsay woman was found lying in the road in a dying condition. 
She was dead a t  or before 4:00 o'clock on the same afternoon. An 
examination and autopsy of her body the next day showed numerous 
bruises on her body, including 9 small bruises on the abdomen, and a 
tear in her liver and a tear in the large intestine next to the liver. Dr .  
Forrest, a medical expert in the field of pathology, who conducted 
an examination and autopsy of the  body, gave it as his opinion that 
the real cause of lier death wa~s the laceration of the liver and tlie 
laleeration of the inteeltine. He also said lie tliaught it was very un- 
likely for a person to have her liver lacemted upon rolling off an ordin- 
ary cot or bed. The body had no bone fractureq. Dr .  Forrest also 
testified that a microscor~ic examinattion of the edges of the  laceration - 
of (the liver indicated that it was sever:~l llours old from the time the 
laceration occurred until she died. 

In  our opinilon, the evidence, clonsidered in the light most favorable 
to the State, permits, but does not compel, the reasonable and legiti- 
mate inferences that from a t  least about 3:00 a m  4 0  about 8:00 a. in. 
on Saturday. 28 September 1957, Eunice Hall, the two defendanlts and 
Sara11 bloulltrie Lindaay were the only ones in the house of Eunice 
Hall, that the I,ind>ay woman was di-unk, that thedc while hot11 de- 
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fendants were present, one or both gave her a terrible beding, caus- 
ing her t o  cry out "Help, somebody help me," and Ithat if only one 
defendant beak her, {the other defendant wm presenk aiding and abet- 
ting in the beating, hhat among the blows &ruck were blows 60 her 
abdomen causieng lacerations of her liver and  intesltine next to the 
liver, and t h d  ltihese laoerationls were bhe d i ~ e c t  cause of  he^ death 
about 4:00 p.m. that afternoon. 

M'anslaughter is generally divided into volunhry a d  involunbry 
manslaughter. S. v. Durham, 201 N.C. 724, 161 6.E. 398; 40 C.J.S., 
Homicide, Sec. 37. Tlhis Court said in S. v. Hovis, 233 N.C. 359, 64 
S.E. 2d 564: "Inwlunikary manslaughter has #been defined ito be, 'Where 
death results uninten~ionally, so far as the defendant is concerned, 
from an unlawful aot on his pant nat iamunting to a felony, or from 
a lawful axt negligently done.' " The unlawful killing of a human 
being wihhout malice is manslaughter. S. v. Street, 241 N.C. 689, 86 
S.E. 2dr 277. The indic6ment chsarges n1ansBaughkr. G.S. 15-144. We 
conclude lthat the &ate, considering its evidence in the light m& 
favorable t o  It, offered sufficient evidence of all the esential elements 
of manslaughter against both defendants to  withstand eaoh defendant's 
motion for judgmenh of nonsuit. 

There are no assignments of erpor as  to tihe admission or  exclusion 
of evidence. The other ~assignments of error are formal, and are over- 
ruled. 

No Error. 

HIGGINS, J., dissenting: This is one of &he few, occasions in which I 
find i t  impossible to agree with my brethren. The evidence in the case 
discloses that on Friday night, SerTJtenilber 27, 1957, just d t e r  dark, the 
defendant Horner was at a drive-in lthearter in Fayetteville. At that  
time one Clvde Taylor drove up. In  the car with him were the defend- 
ant Gordy and a woman who was lying in the seat or on the floor of 
the car. Gordy said he could not tell Horner who she was. The defendb 
ant Horner looked a t  her and said hhey h~ad better get her somewhere 
and get her to  bed. Thereafter, ithey ;took her to Horner's house and pult 
her to  bed. Taylor left. About five next morning the defendants ,hook 
her to Eunice Hall's house. Eunice was up, getting breakfast. The three 
did more drinking. What took place thereafter is stadtd fully in the 
Court's opinion. 

It seems to be the theory of the State that somewhere, probably a t  
Eunice Hall's houst:, the defendants administered to Sarah Lindsay 
a terrible beating which finally caused her death; that the call, "Help, 
someone help me," heard in the vicinity, not only came from the Hall 
house but it came from the deceased because of a beating she was 
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then receiving; and, further, that  the beating was being administcrcd 
by the defendants. The State successfully asked the jury to  find the 
above without calling the one person apparently in a position to  know 
firsthand what happened-Eunicc Hall. The State says its theory is 
supported by Horner's statemcnt: "Therc (the Hall house) is where 
it happened." Where what happcncd? Horncr didn't say. The officer 
didn't ask him. According to the Statc's evidence one thing certainly 
did happen a t  the Hall house-an obesc woman with an enlarged 
liver fell off a cot and aftcr the fall, "she groaned and groaned." 

One of the State's witnesses testificd that  about eight o'clock on 
Saturday morning two men dragged a woman from the Hall house 
towards a car. However, further questioning elicited the following: 
"What I saw the incn doing was hclping tlic woman off the porch." 
Thereafter, the defendants-Horner driving-took the woman to the 
place where she was found about six hours later and put her out of 
the car. After they put her out, "she started to  raise cain and said 
they couldn't leave her, and she tried t o  get back in the car." Horncr 
shoved her back, got in the car and drove off. Such is the State's evi- 
dencc, gained in part by interrogation of tllc defendants, but nonc the 
less the State's evidence. That  a woman should "raise cain" and 
should try to gct back in thc car with two mcn who had terribly hcatcn 
her presents a picture that is a little too mucl~ out of focllj for my 
mental gallery. 

The first time Horncr saw thc woman shc was either lying on 
the back   eat or on the floor of Taylor's car, "passed out." Taylor 
and Gordy werc also in the car. What injuries she had received, if 
any, or how she had received thrm prior to the time Horner first saw 
hcr does not appear. Gordy could not tell Horncr who she Wac;; and 
Taylor, thc owncr of the car, was not called to testify. Therc is not 
,z particlc of cvidencc that  citlier defendant laid a violent hand on 
Sarah Lindsay, cxcept Horncr. Thc cvidenrc indicates all Ilc dirl was 
to shove hcr away whcn shc tried t o  gct back in the car. 

The most suspicious thing in the caw, ho~vcver, mas Horner's rc- 
~iloval of the seat covers of his car to get rid of thc bloodstains. This 
occurred after i t  becamc known that  Sara11 Lindsay had died. MJhen 
asked about it, he told thc officers and showed them the old seat covcrs. 
I t  is understandable, that  aftcr such a night, lic would want to rcn~ovc 
the bloodstains. But, aftcr all, tlic in~port~aiit and thc unanswered qucs- 
tion is how the injury occurred that caused thc blood. Where, nhcn, 
Lon- thc fatal injurics wcrc received, thc cvidencc does not di?closc. 
Tlic answers are in the realm of speculatioll and guces. Had she hccn 
injured when Taylor and Gordy appeared with her a t  the drive-in? Was 
she injured by the fall from the cot? What happened to her during 
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the six hours between the time the defendants left her and the time 
she was discovered still alive, are unanswered questions. "True it is, 
the evidence seems to point an accusing finger a t  the defendant as 
the perpetrator of the crime, and to excite suspicion, somewhat strong- 
ly perhaps, of his guilt, but it apparently leaves too much to surmise 
or assumption to support a conviction." The foregoing are the words of 
the late Chief Justice Stacy in the case of State v. Harvey, 228 N.C. 
62, 44 S.E. 2d 472. They fit this case. 

I can agree the defendants' conduct in putting this woman out in 
the rain was shabby indeed, but to say the evidence supports man- 
slaughter is too much for me. I vote to reverse. 

W. J. BLACKWELL v. HOWARD RAY L E E  and BOBBY GLOVER 
AXD 

WARREN G TART v. HOWARD RAY LEE ASD BOBBY GLOVER. 

(Filed 21 May, 1958.) 

1. Automobiles s 37: Evidence 4 6 -  
Testimony that there were no obstructions on the highnay a t  tlw scene 

of the accident escept a sign post a t  the south shoulder is conipetent 
when it  refers solely to the presence or absence of any physical object 
or condition that might have a tmdrncy to obstruct the driver's riew. 
and is, therefore, a statement of fact by the nitness. Principles of law 
relating to the competency of opinion evidence as  whether an identified 
object was sufficient to obstruct the driver's view are  inapposite. 

2. Automobilrs § 40: Evidence 3 4 2 ~ -  

Testimony of a stntelnent ~uiltle by olw plaintiff tending to substantiate 
one defendant's version of the ~~c.c.itlrnt is coiupetent ns substantit-e evi- 
dence in furor of such defenclant. but is properly excluded ns to t l ~ e  otht.1. 
plaintir and the other defendant. 

3. Evidence 3 17- 
. On cross-er ;uui~~at ioi~ of plaintil'fa' witness, he testified as to :I st:tte- 

ment made by one l~laintifl. and on ~wlirect esanlination plaintiffs' co1111- 
sel were l~ermitted to ask leading questions for the purpose of eliciting 
testimony that the \vitness hat1 told plaintiffs' connsel a somewhat dif- 
ferent version of the nd~nission. I l ( , l d :  It  \vas within the tliscretion of 
the trial conrt to perlllit the le:~tling :.lnrstions on redirect examination 
of their adverse nitncss for tlic 1)urposr of refreshing the rwollection 
of the witness without offending the rule thtlt a party may not impeach 
his o\vn witness. and further in the inst;~ut (,asp the witness's response 
to the leading q l ~ e s t i o ~ ~ s  did not impair his prior testimony on that partic- 
ular subject. 
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4. Evidence 88 22, 30a- 
The use of photographs in cross-cxnmining a witness in regard to his 

testimony a s  to the width of the shoulders of the road held not objec- 
tionable a s  in effect admitting the photographs as  substantive evidence, 
and under the circumstances of this case was not prejudicial. 

5. Automobiles § 13- 
An instruction on the right of a lnotorist to assume that an approach- 

ing vehicle would yield one-half the highway in passing held not objec- 
tionable in limiting such right to a motorist himself observing the re- 
quirements of the statute, when such instruction, considered in context, 
is to the effect that a motorist is not entitled to rely on such assumption 
if such motorist was himself then driving on his left side of the highway 
and was thereby contributing to the hazard and emergency that existed 
immediately prior to the collision. G.S.  20-148. 

APPEAL by defendant Lee from ~ o u n t a i n ,  Special Judge, September 
Civil Term, 1957, of HARNETT. 

Two civil actions, consolidated (by consent) for trial, growing out 
of a head-on collision that  occurred October 30, 1956, about 7:15 a. m. 
on the Bunnlevel-Erwin Highway, between a 1953 Mercury, owned 
and operated by defendant Lee, and a 1950 Mercury, owned and 
operated by defendant Glover. 

Plaintiffs, passengers in Lee's car, instituted separate actions to  
recover damages for personal injuries, alleging that  the collision and 
their injuries were caused by the joint and concurrent negligence of 
Lee and Glover. 

I n  each con~plaint, the allegations relating to negligence are iden- 
tical. Each plaintiff alleged, inter alia, that  each defendant "did 
operate his . . . automobile t,o the left of the center lane (sic) of said 
highway and in fact was operating said . . . automobile on the wrong 
side of said highway." 

The evidence, to the extent necessary to  understand the legal ques- 
tions presented, is set forth in the opinion. 

I n  each case, three issues, (1)  as to the alleged negligence of Lee, 
(2) as to the alleged negligence of Glover, and (3) as to damages, 
were submitted. All negligence issues were answered in favor of plain- 
tiffs. The jury awarded dainages of $6,000.00 in the Blackwell case 
and of $25,000.00 in the Tart case. 

Judgnients against defendants, jointly and severally, were entered. 
These judgments were based on the verdicts and were in accordance 
therewith with this exception: I n  the Tart case, "by and with the 
consent of counsel for the plaintiff in open court given, the court in 
its discretion reduced the amount of recovery to $15,000.00." 

Defendants excepted and appealed. Later, Glover abandoned his 
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appeal. Lee, now sole appellant, assigns error in respect of (1) rulings 
on evidence, and (2) tlie court's inst,ructions to  the jury. 

Doffermyre  & Stewart for plaintiffs, appellees. 
Dupree & Weaver  and Wnlter Lee l iorton,  Jr., for defendant Lee., 

appellant. 

BOBBITT, J. The Bunnle~el-Erwin Highway runs east-west. Lee 
was going west towards Bunnlevel. Glover was going east towards 
Erwin. 

There was evidence tending to show these physical facts: The paved 
portion of said highway was 21 feet wide. The center was marked by 
a broken white line. There was a shoulder of approximately 11% feet 
on each side of the paved portion. The collision occurred "about the 
center line," approximately opposite a sign post located on the south 
shoulder some 6 to 8 feet from the south edge of the pavement. It was 
raining. The road was wet and slick. Approximately 100 yards east 
of the sign post, the liigliway curved; and this curve, when proceeding 
west. was to  the driver's left. Approximately 200 yards west of the 
sign post, the higllway cumed; and this curve, when proceeding east, 
wa. to the driver's left. Between these two curves there was a straight- 
away of approximately 300 yards. A driver, coming out of either curve, 
could see straight down the road for this distance. After the collision, 
the front of each car was on the south side of the p a ~ e d  portion of 
the higli~vay, the Glo~c'r car headed southeast and the Lee car headed 
southwest. 

Only two witnt,sscs testified as to  what occurred on the occasion of 
t l ~ c  rollision, namely, defendant Glover, called by plaintiffs as an ad- 
verw witness, and defendant Lee. Plaintiff Blackwell did not testify. 
P1:mtiff Tart's testimony related wholly to injuries and damagcs, he 
I~:~virip been asleep wl~cn the collision occurred. 

(;lover testified, in substance, as fo1lo~-s: His car, traveling east, 
I\-::. n 11olly in his right (south) lane a t  all times until. immediately 
h t i u ~  L' the impart, 11e al)plitd his brakes; and this caused a portion of 
his car to skid into the north lane. He was approximately 50 yards 
from the sign post wllen 11c observed the Lee car coming around the 
curve in its left (south) lane. Thereafter, the Lee car "veered" to its 
right (north) lane and then cut back to its left and into tlie south 
1:me iinmediatcly bcforv tllc collision. 

T,cc. testified, in suhtanc-e, as follo~vs: His car, t r a~e l i ng  west, was 
n llolly in his right (nort l~)  lane of the highway until lie reached the 
scent of collision. The Glover car "was corning out of this other (west) 
curvc," in its left (north) lane, when he first saw it. He (Lee) was 
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then in the straightaway. The Glover car was on Lee's right (north) 
side of the highway. Immediately, he took his foot off the gas t o  give 
the operator of the Glover car time to cross back to his (right) side 
of the highway. "It did not cross back but continued on my side of 
the road going further over t o  the north side." When the cars were 
1.30-200 feet apart, Lee sounded his horn and applied his brakes; but 
Glover continued to approach in the north lane. When the cars were 
some 15 feet apart, Lee "put on full brakes and veered to  the left to  
try to get out of his way to the south side of the road." At  the same 
time, Glover "put on brakes and veered hard to the south1'-towards 
Glover's right side of the highway. Lee testified: ". . . a t  the point of 
impact I was across the center line. I intentionally operated my auto- 
 nob bile t o  the left of the center line.'' Lee cut to  his left because '(to 
cut to the right (he) would have been almost certain that  (he) would 
have a ditch job and possibly a collision so (he) took t o  the left. (He) 
~ e e r e d  to  the left sharply, turned to the left so as t o  get (him) by this 
oncoming (Glover) car. At the time (he) cut to  (his) left the other 
car had not started to  get back on its right." 

Glover estimated Lee's speed a t  60 t o  70 miles per hour, his own 
at 30-35 miles per hour. Lee estimated Glover's speed a t  50-55 miles 
per hour, his own a t  40-45 miles per hour. Lee testified that  he had 
slowed down to approximately 20-25 miles per hour '(at the time the 
cars came together." 

We consider seriatim the assignments of error brought forward by 
iippellant in his brief. 

Assignments of error 3, 7 and 11, based on Exceptions 3, 7 and 12, 
relate to  testimony, admitted over objection, to  the effect that  there 
were no obstructions on the highway or on either shoulder except the 
sign post on the south shoulder. Appellant contends that this testi- 
oiony, referred to  as the opinion or conclusion of the witness, was in- 
colt~petent as an invasion of the province of the jury, citing, inter alia, 
E e l m  v. Carter, 210 N.C. 291, 186 S.E. 321, and Wood v. Insurance 
( 0.. 243 N.C. 158, 90 S.E. 2d 310. I n  addition, appellant cites cases 
to the effect that the opinion rule does not preclude "a shorthand state- 
nirnt of the facts," and then argues that  the challenged testimony does 
not fall within this excepion to the general rule. 

T l ~ e  cases cited are readily distinguishable when t b  evidence now 
c11:lllenged is considered in the context of the entire factual situation. 
All the evidence disclo~es that the Glover and Lee cars constituted the 
O I I ! ~  traffic on the straightaway prior to  and a t  the time of the col- 
Ii>ion. I t  was not n 5ituation where, for example, there was evidence 
rrinting to a sign, a barricade, a tree, or other physical object, and 
t!ie testimony was directed to  whether the described object aTas or 
w ~ s  not sufficient to obstruct the driver's view or travel. The gist of 
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the testimony here challenged is simply that n o  phl~sical object was 
involved. The word "obstruction," in the context used, simply referred 
to the presence or absence of any physical object or condition that 
might have a tendency to obstruct, not to whcthcr an identified object 
or condition was sufficient to  obstruct the driver's view or travel. More- 
over, there is no evidence that  any object or physical condition hav- 
ing a tendency to obstruct the driver's view or travel was involved. 
Hence, these assignments of error lack merit and are overruled. 

Assignments of error 4, 5 and 6, based on exceptions of like num- 
ber, relate to testimony of Grady, admitted, over appellant's objec- 
tion, on redirect examination by plaintiffs' counsel. 

Grady, the investigating State Highway Patrolman, was offered 
as a witness by plaintiffs. When cross-examined by appellant's coun- 
sel, he testified that  he had heard (plaintiff) Blackwell make a state- 
ment to the effect that  the Lee car was on its riglit side of the road, 
traveling approximately 45 miles per hour, then slowing down to 25 
or 30 miles per hour; and that  Lee, after blowing his horn, "slowed 
down and cut to his left to  avoid a head-on collision with the Glover 
car." There was no contention that Blackwell's declarations were a 
part of the res gestae. 

This testimony was properly admitted against plaintiff Blackwell 
and in favor of defendant Lee as substantive evidence, the admission 
,of a party. Hobbs v. Coach Co., 225 N.C. 323, 34 S.E. 2d 211; XaLmon 
v. Pearce, 223 N.C. 587, 27 S.E. 2d 647; Stlansbury, North Carolina 
Evidence, Sec. 167. The court correctly instructed the jury thah this 
testimony was not to be considered against plaintiff Tart or against 
defendant Glover. 

The court, in i6s discrdion, pcr~nittcd plaintX's counsel, on redirect 
examination of Grady, to  refer to :t conversation beltween plaintiffs' 
counsel and Gvady the previous night and to ask leading questions for 
the punpose of eliciting teetilnony to the effect tihat Blackwell's decla- 
rations, as related by Grady to j)laintiffs' counsel, were \somewhat 
different, less damaging t o  Blackwcll, than Blackwell's declarations 
as rella.ted by Grady in his testimony. 

Careful consideration of Grady's answers to these leading ques- 
tions leaves the impression that  plaintiffs' counsel failed to  achieve 
the desired result; for we find nothing in Grady's answers that  appre- 
ciably impairs the testimony Grady had previously given when cross- 
examined by appellant's counsel. 

The following excerpt from the opinion by Ervin, .T., in S. v. Tilley, 
239 N.C. 245, 79 S.E. 2d 473, sums up the legal principles applicable 
here: "The trial judge has the discretionary power to  permit a party t o  
cross-examine his own witness for a legitimate purpose. (Citations) 
Accordingly, the trial judge may let a party cross-examine his own 



N. C.] SPRING TERM, 1958. . 359 
- -- 

BLACKWELL 9. LEE AND TART 9. LEE. 

witness, who is hostile or who surprises him by his testimony, for the 
purpose of refreshing the recollection of the witness and enabling 
him to testify correctly. (Citations) In  so doing, the trial judge may 
permit the party to call the attention of the witness directly to state- 
ments made by the witness on other occasions. (Citations) But the 
trial judge offends the rule that a witness may not be impeached by 
the party calling him and so commits error if he allows a party to cross- 
examine his own witness solely for the purpose of proving him to be 
unworthy of belief. (Citations) " 

It is quite clear that plaintiffs' counsel, by the leading questions 
now considered, was not attacking the general character of Grady 
solely for the purpose of proving him to be unworthy of belief. Rather, 
i t  would seem that he was undertaking to refresh his recollection by 
inquiry as to prior statements made by Grady on the particular sub- 
ject of Blackwell's declarations. Indeed, plaintiffs relied in substan- 
tial measure on Grady's testimony in respect of other phases of the 
case. 

Aside from the fact that Grady's answers in response to these lead- 
ing questions did not impair his prior testimony on the particular 
subject of Blackwell's declarations, we think it was permissible for 
the court, in its discretion, to permit the leading questions and the 
answers elicited thereby. 

Assignments of error 12, 13 and 14, based on Exceptions 13, 14 and 
15, relate to the use of a photograph or photographs by plaintiffs' 
counsel when cross-examining appellant. 

On cross-examination, appellant testified that he "would say the 
shoulders are about five or six feet in width." This was in conflict 
with Grady's testimony that each shoulder was 11% feet in width. 
Later, also on cross-exalnination, appellant testified: "I don't know 
if it is a t  least 11y2 feet from here to that little ditch. Eleven feet 
is a pretty good distance. I didn't measure it, but I don't think that 
it was 11 feet, but I didn't measure it. I would think it was a smaller 
distance than ten feet. I would not say that the whole road, including 
the two shoulders, was not 43 feet wide." 

Preceding the questions and answers to which these assignments 
relate, appellant had testified that he had enough shoulder so that two 
cars could pass and be clear of each other on this highway, "if the 
shoulder had been flat." The challenged questions and answers con- 
cerned further inquiry as to whether the north shoulder was "flat across 
like the surface of the liighway." "Q. Do you see anything that is a 
llollow or rough on that shoulder? Come out here and show it to the 
jury." Objection by appellant; overruled; Exception No. 13. (No an- 
swer) ('Q. Point out on that photograph what kept you from that. Let 
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the jury scc it, please sir." Objection by appellant; overruled; Exccp- 
tion No. 14. '(A. There is nothing on that  shouldcr or roadbed." Latcr, 
in further cross-examination: "Q. What does that  photograph show; 
does that  indicate a ditch which you referred to?" Objection by ap- 
pcllant; ovcrrulcd; Exccption No. 15. "A. Yes sir, tha t  indicates the 
ditch." 

The record on appeal contains no photographs. Moreover, the record 
docs not show that  the photograph to which plaintiffs' coun-cl refcucd 
was identified, offered in evidence or exhibited to  the jury. 

Appellant's contcntion is tha t  tlic cross-examiner's use of a photo- 
graph "to contradict or impeach the spoken testimony of a witness" 
is in effect the  use thereof as substantive cvidencc. The flaw in ap- 
pcllant's contention is that,  cxccpt for thc i~nplication ari*ing from 
appellant's prior answer, "if the shoulder had been flat," thcre is 
nothing in appellant's testimony, or in tlie testimony of any other wit- 
ness, to  the effect that  the north shouldcr was o t h c m i ~ c  than flat 
from tlic pavement to  the ditch that  constituted thc north cdgc thcrc- 
of. Appellant testified: "I say that  I would have run into a ditch on 
tlic right cvcn though the shoulder was 11 fect wide and level." Undcr 
t l~cse circumstances, crror, if any, in the cross-cxaminer'o u w  of the 
pl~otograph(s) may not be considered prejudicial. 

-4ssignments of crror 28 and 29, bawd on Exceptions 29 am1 30, 
rclatc to  thc following cxccrpts from the charge: 

"Xon-, if the defendant Lec was observing the rule of the mtld and 
if lie acted upon tlic assumption tha t  Glover would yield t o  him one- 
lialf of the main-traveled portion of t l ~ e  roadway and i f  relying upon 
that assu~nption and in the absence of noticc to  the contrary, hc pro- 
ceeded as he did, and if after noticc to the contrary, that i z ,  if thc 
conduct and driving of the dcfendant Glover was such as to put ],in] 
on noticc, tha t  is, to  put  Lce on noticc that Glover would not yield, 
or was not likely to yicld Lee's side of tlic road to  Lec, then Lcc was 
charged only with the duty, hut with that duty, of doing what a pcr- 
son of ordinary prudcncc when s indar ly  situated, charged with 3 

like duty, would 11avc done. And if under those circumstance; it rcason- 
ably appeared to a person of ordinary prudence tha t  the iafebt thing 
to do was to turn left, then tha t  act of turning left would not con- 
5titutc ncgligcncc on his part." (Our italics) Exccption 29. 

"On tlic othcr hand, if the defendant Lec was not liimiclf o 1 ~ 1 1 , -  
Ing t h c  requirements of the statute, and if hc himself v as partly nt 
fault, tlien, of course, he was not entitled to rely on any such a*sump- 
tion; and furtlicrmorc if lie, that is the dcfcndant Lee, waq driving to 
tlie left side of the road and tlien drove back to  his right and thcn 
cut, across in front of Glover while Glover's conduct was such as not 
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to give notice to Lee that Glover would not yield to Lee his half of 
tlle road, then, of course, under those circumstances the defendant Lee 
would not have been justified or permitted by  the t e r m  of the stnt~rte 
to turn to  the left of the road." (Our italics) Esccytion 30. 

Appellant contends that  this portion of the second instruction, " l f  
the clriendant Lee was not himself observing tlic requirtments of the 
statute. and if he lli~nself was partly at  fault," erroneously deprived 
lrm of hi? legal right to assume, unless and until he llad notice to 
the contrary, that  Glover would yield to him his one-11:~li of the niain- 
tr:tvc.led portion of the I~iglnvay. 

In -upport of this contention, appellant relies on ('ox v. Freight Lines, 
236 S.C. 72, 72 S.E. 2d 25, wherein this Court disapproved t l ~ e  un- 
qunl~fietl etaten~ents in the o1)inions in Groonze v. Davis, 215 K.C. 510, 
2 S.E. 2d 771, and Swinson u. ~Yance, 219 N.C. 772,15 S.E. 2d 284, to  the 
effect "that the r~glrt to rely on a right of way created by positive legis- 
l:itlon :ind to asbulne that otllcr users of the highway will obey the 
Inn- m d  exercise ordinary care is rertricted to tliose motorists who 
:wc tl~emselvec absolutely free from negligence." 

TIIP three cited cases involved intersection collisions. I n  the Groome 
and So-rnson cases, this Court llad held that  a motorist on a dominant 
Iiyli\\wy by traveling at  :in unlawful speed forfeited his right to  as- 
m m r  that a motorist on the servient highway would stop in obedience 
to t l ~ e  -top sign. In  tlie Cox case, where an nutonlatic signal device 
: t t  a 5t1cet intersection ~ v u b  involved, this Court held that ,  if defendant 
:\l)pro:tc'l~ed and entered t l ~ e  interscction on the green light, the  fact 
t11:tt Iw wa* traveling a t  unlawful speed did not, as a matter of law, 
\I ork a iorfeiture of his right to  assume that the motorist on the inter- 
srcting street ~ ~ o u l d  stop in obedience to the red light, but tha t  de- 
ftw1:tnt'. negligence was to be determined on the basis of whether he 
cstwi.rtf due care under all the circumstances. To  hold otherwise, as 
c.sp~,c--rd by Ervin, ,J., would require "that a nlotorist be penalized 
for 11i- negligence, even though i t  bears no causal relation whatever 
to tltr occurrence under judicial investigation," and "that the negli- 
gcncr oi R niotorist, however inconsequential it may be, can nullify 
~)oGti\  tA legislation aptly designed to protect hu~nan  life and limb 
:\t l~ipliway intersections." Nothing stated herein should be construed 
:L> i~upairing or modifying the principles of law declared in the Cox case. 

Preceding the quoted instructions, the court read G.S. 20-148, which 
provide.: "Drivers of vehicle* proceeding in opposite directions shall 
1'33- t :wli other to the right, each giving to  the other a t  least one-half 
of the main-traveled portion of the roadway as nearly as possible." 
Then the court discussed this statutory rule, explaining in considerable 
clc~tnil the circumstances under which a driver who was himself observ- 
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ing the rule had the right to  assume and act upon the assumption that  
lbhe driver of the other vehicle would also observe the rule and turn to 
his right, if necessary, so that  the two vehicles could pass each other 
in safety in the manner prescribed by statute. To  these instructions 
appellant did not except. Then followed the quoted instructions. 

The true meaning of the instruction, "if the defendant Lee was not 
himself observing the requirements of the statute, and if he himself was 
partly a t  fault," must be considered as relating solely to the particular 
rule that was then the subject of the court's instructions. The gist of 
the instruction, in the context of the charge and of the evidential facts, 
is that  plaintiff was not entitled to rely on the assumption that  Glover 
would turn to  the right and get on his one-half of the main-traveled 
portion of the highway if a t  that time appellant was driving on his 
left side of the highway and thereby contributed to  the hazard and 
emergency that existed immediately prior to the collision. When so 
understood, there was no error in the instruction; for if appellant was 
negligent in this respect, such negligence did bear a causal relation 
to  the collision. 

The court's instructions, as related to the particular statutory rule 
under consideration, are supported by decisions dealing with analogous 
factual situations. Lucas v. White, 248 N.C. 38, 102 S.E. 2d 387, and 
cases cited. Indeed, the court's instructions are substantially in accord 
with the rule as stated by Winborne, J. (now C.J.), in Hoke v. Grey- 
hound Corp., 227 N.C. 412, 42 S.E. 2d 593. 

Assignments of error 15, 26, 27, 28. 29 and 30, based on Exceptions 
16, 27, 28, 29, 30 and 31, may be disposed of without elaboration. 

These assignments are listed in appellant's brief under the caption, 
"The Court erred in failing to  charge the jury on essential features 
of the evidence and the applicable law." While appellant does not 
cite authority or focus attention on any specific assignment, his argu- 
ment is generally to  the effect that  the court failed to explain and ap- 
ply satisfactorily the provisions of G.S. 20-148. An examination of 
the charge does not disclose error in this respect. Moreover, appellant 
has failed t o  show prejudicial error in respect of any matter involved 
in this list of assignments. 

No error. 
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VICTOR BERTON WAGSER, JI3SSI.2 LEE W11,SOS ASI) CARL WIXFREI) 
WILSON, CO-EXECUTORS TSDEH THE 1YII.I. O F  LOVE HOSBAIER, DE- 
CEASED; JESSE RAY HOSBAIER, SR., ASI) WIFE, ESTER VERONA 
HONBSIER: JESSE RAY HOSBAIER, JR. ,  ASD WIFE, ELLA LOUISE: 
BURR HONBAIER: SADIE IDA HOXBAIER SHEPHERD ASD H r s -  
RANI, BASTER CLAY SHEPHERD ; KATIE ESTER HONBAIER 
SHOAF ASD H ~ ~ U A N U ,  WIT.LIAM CLAY SHOAF : NIPiSIE FRANCES 
HONBAIER BURLESOS ASD HI'SHAAD, r. S. BI7RI,ESON, JR.  ; DORA 
HOSBAIER GREESE ASI) HK.SUASD, .J. EDWART) UREENE; T'I\'IAN 
RAY DEAL BARSETTE: ASD Hr SRASD, ASDREW RAHNETTE, SR. : 
IDA RACHRT, QREESI.: TILLEY ASD H t s n a s ~ .  ARTHUR WAYNE 
TILLET;  MARS E D S h  GREENE P H I F E R :  RATII*: LEE GREENE 
SWARISGES . \ \ D  111-CIIIASD. MARSHALT. L. SWARINGEN; TOZ/IRIIE 
IIEE HONBAIER. SR.. A S U  RIFE., PANSY HOSBAIER: TOMMIE LEE 
HONBAIER, JH.,  AS^ WIFE, BETTY BELL HOSBAIER;  K-4TIE HOS- 
BAIDR WAGSHR A S D  HI~SHASD, VIC.TOIR BERTON WAGNEIR, INDIVID- 
GALLY; NASCY LEE WAGSER THOJIPSIOX ASD HUSBAXD, WILLIAM 
T. THOMPSOS: XlISSIE HOSBAIER WARREN A N D  HUSBAND, C. R. 
WARRES;  A1)l)IE IIOSBAIER LYERLY a s u  HIWAND, GERRY .J. 
LYERLY ; CLARA LIOSBAIER TAYLOR ASD IIUSBAND, JAMES HASKEL 
TAYLOR. ASD CARI. W I S F R E D  WILSON, INDIVIDUALLY, AND WIFE, 
FRANCES WILSOS, r .  STEPHEN WAYSE HONBAIER, VERONA 
RATE SHOAF, WILI,I.IJ[ C'T,AY SHOAF. JR.,  TERRY WAYNE BURLE- 
SON, P.4TSY ASN BI'HI.ESON, JACK DOSALD BURLESON, JAMES 
EDWARD 1,OVE GKEESE,  ASDREW BARNETTE, JR., CURTIS 
BARNETTE, SP1,VIA BARSE!TTE, MART ANNE COVENO, B. R. 
PHIFER,  JR.. GREGORY CARLTOS IIOSBAIER, CAROLYN FAY 
WAGNER #JOIlXSTOS, A S B  VICKI L T S S  THOMPSON, ALL O F  W H O M  

ARE JIIXOHS; ASD JI 'I .IAS C. .JOHSSTOS, 111 SUASL) OF CAROLYN FAY 
WAGSER JO1ISSTOS; T l l E  r .seoss IBSrE OR TIIE I'NBOKN LINEAL DEB- 

CENDASIS OF T I I E  D I O O D  OF JESSE RAT HOXBBIER, SR., DORA HON- 
B h I E R  GREESE.  TOJIJIII.: T,EE I-IOXBAIICR, SR., AXD KATIE HON- 
B.kIER WBGNER: A N D  TIIF. 17XBORV ISSI-F OK TI IE  UXUORN LIXEAL DES- 

~ E S D A S T S  OF TIIK H I O O D  OF XIISSIE HOSBAIER WARREN; ADDIE 
HOSBAIER T,YERT.S, CTARA HOSRATER TAYT.OR A N D  CARL WIN- 
FRED WI1,SOS. 

(Filed 21 JIuy. 1958.) 

1. Appeal a n d  E r r o r  a 21- 
An exception to the signing of the jr1(1#1nent presents the single ques- 

tion whether the fttrta fonntl by the c-onrt below a re  sufticient to sup- 
port the judgment. 

2. Executors a n d  Administrators 9 2 6  
Family agreements for the settlelnent of a n  estate to adjust family 

differences and controrersies nre favored by the law and a r e  valid and 
binding when approved by the court, but  e evert he less family agreements 
will not be allowed to urnend or revoke a will solely because of dissatis- 
faction of the devisees with its provisioris. 
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3. Same- 
The rule that  the law looks with favor upon faitlily agreements tlocs 

not prevail if the rights of infants are  unfavorably affected. 

4. Same- Family agreement for settlement of estatc approved in this 
case. 

Under the will in question the present raluc of the amount rht. 
grandchildren of testator and contingent beneficiaries would ullimatcly 
receive, under one construction, was some 22 per cent of the value of the 
estate. Certain of the children of testator were preparing a caveat, alld 
thereafter a family settlement was agreed to and signed by all the 
beneficiaries who had reached their majority, under which 6ettlenwnt 
the grandchildren and contingent beneficiaries would hare 5 per cent irf 
the estate set aside in a trust fund for their benefit. I l r l d :  I t  appearing 
that  i t  was extremely doubtful that the will would withstand a caveat 
based on the ground of mental incapacity of testator a t  the time of exem!- 
ing the instrument, and that if the will were set aside all the contingc.nt 
beneficiaries and the grandchildren except one, who hat1 signed the aprct-  
ment, would receive nothing, the decree approving the family settlcn~cl>t 
upon appropriate findings and conclusions, is affirineil. 

APPEAL by minor defendants by and through their rcipectivc gunr.tl- 
ians ad litem from Olive, J., March Term 1958 of ROWAK. 

This is an action instituted on 24 February 1958, for the purpnx 
of obtaining the court's approval of a fanlily scttlcmcnt agreement. 

Love Honbaier, a citizen and resident of Rowan County, North 
Carolina, died on 26 October 1956, leaving a last will and testamerit 
dated 23 November 1953. This last will and testanlent was probated 
in common form in the office of the Clerk of the Superior Court ai 
Rowan County; the pertinent parts thereof read as follows: 

"2nd. My executors are authorized and directed t o  sell all of the  
personal property which I am seized and possessed of a t  the time of my 
death and collect all money due my estate and divide same, aircr 
the provisions mentioned in the foregoing paragraph have been com- 
plied with (the payment of debts), equally anlong my heirs hcrem- 
after named; and in making this bequest I am not unmindful of my 
beloved wife's rights to  dower and a year's allowance as provided hy 
law. (The wife of the testator died 14 November 1957.) 

"3rd. I hereby authorize and direct my executors hereinafter named 
to divide all of my real estate among my children Ray, Tommie, Lee, 
Addie, Minnie, Katie, Clara, Dora and my grandson, Carl Wilson, 
son of my deceased daughter, Nellie Gray Wilson. It is my will and 
desire that  my said real estate not be sold for a division among the 
aforementioned persons, but that  same shall be divided equally and 
that  each shall receive an equal share in valuation of my said real 
estate; and that  when same is equally divided among my said above- 
named children and grandson, they shall hold their share for their 
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natural life, and if any of the above-named persons should die without 
issue, then his or her sharc shall be dividcd equally between my heirs, 
otherwise sainc is to  bc cqually dividcd ainong their heirs at their 
death." 

The testator's personal cstate a t  the time of the hcaring was valued 
at $14,873.37, and his sewn tracts of land, consisting of approximately 
600 acres, a t  $91,850.00. 

This cause came on for hcaring before his Honor and it  was agreed 
in open court that the right of trial by jury was waived and that this 
act,ion should be heard by the court both as t o  the law and the facts. 
Thc facts found, pertinent to a decision, are hereinafter stated. 

That all partics in esse and those in posse who have or might in 
thc futurc havc any intcrcst or claim in thc cstate of Love Honhaicr, 
have voluntarily become parties to this action or have been made 
parties thereto; that  all parties in esse but not sui juris, as well as 
thosc in posse, are duly rcprcsented by guardians ad litem who have 
filed answers in their behalf; and the court held, "That all parties in 
interest are duly and propcrly before the court in such a manner as 
to be bound by thc dccrcc of court and are properly rcpre~ented by 
counsel in the action and a t  this hearing." 

The court further found, "That there is a bona jide dispute ainong 
tlic devisees of Love Honbaier as to  the mental capacity of the said 
testator a t  the time of the exccution of his will; that  Jesse Ray Hon- 
baicr, Clara Honbaier Taylor and Tommie Lee Honbaier, Sr., Addie 
Honbaier Lyerly and Minnie Honbaier Warren, fivc of the devisees, 
have threatened to file a caveat to  the said will; that local and out- 
of-town attorneys havc been consulted and are now ready to file a 
caveat on the basis of the testamentary incompetency of testator to  
execute the said will; that  on the advice of such attorneys thc threaten- 
ing caveators have activc support of more than 30 witnesses who will 
tcstify to  the mental incompetency of the said Love Honbaier at the 
time he made his will; that  the dispute revolving around the testator's 
testamentary capacity is a bona fide dispute and that  the parties 
thereto are making adverse contentions in good faith; that the de- 
termination of the rights of the parties by litigation would be long, ex- 
pensive and wasteful; that  the result of the trial in Superior Court 
would be uncertain; that  the losing parties would doubtless appeal to  
the Supreme Court; that  further trials might be necessary before 
reaching a conclusion to  the caveat issue, if litigated; 

"That if said caveat proceedings were begun i t  would act as a con- 
stant barrier to  the establishment of family harmony; that  the trial 
of said case would undoubtedly attract wide attention and publicity 
and mould tend to expose to public gaze intimate family affairs which 
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should be guarded within the family circle; that s ~ c h  a trial would 
further disrupt and tend to destroy the peace, honor and dignity of 
the family, resulting in the embarrassment and humiliation of the 
members thereof; and that such a trial would plunge the family into 
litigation which would, without question, extend for a long period of 
time and be attended by an enormous ainount of expense, uncertainty 
and risk. 

"That if the caveat proceedings were successful and the will of the 
testator were set aside, the eight named devisees would receive the 
full estate of the testator, share and share alike under the laws of 
the intestate succession; that  in such an event, all minor parties to 
this action and all parties to  this action in posse would receive noth- 
ing; that  the greatest risk of receiving nothing in the caveat proceed- 
ings would be taken by such minor parties and parties in posse. 

"That tlie language used by testator in paragraph 3 of his will 
raises legal doubt as to the title to all of tlie land embraced in the 
testator's estate; that said language is susceptible of two interpreta- 
tions, one of wliich will vest the title to all of testator's land presently 
and the other of which will delay the ultimate vesting until the suc- 
cessive deaths of all of the eight named devisees." 
' The parties to the proposed family settlement agreement seek to  

have the court authorize the Clerk of the Superior Court of Rowan 
County, North Carolina, to  appoint a commissioner to sell the testa- 
tor's real estate, subject to  confirmation of the respective sales by 
the said Clerk of the Superior Court, and to authorize the commis- 
sioner to make conveyances of title, free and clear of all restrictions 
or complications of testator's will. 

It is further provided in tlie family settlement agreement: 
"That the commissioner, after payment of the costs of each and 

every sale as taxed by the Clerk of the Superior Court of Rowan 
County, shall pay over to  the Wachovia Bank and Trust Company 
as  trustee, immediately upon the filing of tlie commissioner's final re- 
port, five per cent (55%) of all of the money remaining in his hands, 
which five per cent ( 5 % )  shall constitute a part of the corpus of the 
trust herein provided for." 

It is likewise provided that tlie executors be required to pay in to  
the trust fund five per cent of any of the amounts remaining in their 
hands as co-executors a t  the time of filing their final report, which 
five per cent shall constitute a part of the corpus of the trust provided 
for in the family agreement. 

"That the said trust together with all accruing income shall be 
known and designated as the 'Children's Fund' and the said trustee 
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shall pay out and distribute thc 'Children's Fund' from time to  time 
as follows: 

"Upon the death of any one of the following persons, namely: (1) 
,Jesse Ray Honbaier, Sr., (2) Dora Honbaier Greene, (3) Katie Hon- 
baier Wagner, (4) Minnie Honbaier Warren, (5) Addie Honbaier Lyer- 
ly, (6) Tommic Lee Honbaier, Sr., (7) Clara Honbaier Taylor, (8) 
Carl Winfred Wilson, the trustee shall pay from the Children's Fund 
an amount equal to 12.5% of the value of the said Children's Fund a t  
the date of death of the first to die of the named eight persons, which 
said payment shall be to  the lineal issue of the first deceased, per 
stirpes; but should there bc no such lineal issue of said first deceased, 
then said trustee shall divide said amount into equal parts, the num- 
ber of parts being determined by the number of above-named per- 
sons having lineal issue a t  the date of death of the fimt t o  die of the 
named eight persons, and each equal part as so determined, shall be 
divided, and paid to, the respective lineal issue, per stripes. (There- 
after, as the deaths of thc remaining devisees occur, 1/7th, 1/6th, etc. 
shall be distributed in the manner above set out.) 

"That the said commissioner and the said co-executors shall pay 
absolutely to .Jesse Ray Honbaier, Sr., Dora Honbaier Green, Addie 
Honbaier Lyerly, Minnie Honbaier Warren, Tommie Lee Honbaier, 
Sr., Katie Honbaier Wagner, Clara Honbaier Taylor and Carl Win- 
fred Wilson, immediately upon the filing of the commissioner's final 
report and the co-executors' final settlement, respectively, all of the 
remainder of the moneys in their hands, share and share alike, pro- 
vided, however, the money payable by the said commissioner t o  the 
said eight named persons shall be subject to  the just debts, costs and 
other liabilities of the said estate of the said Love Honbaier." 

This proposed family settlement has been signed by all the seven 
living children of Love Honbaier, as well as by Carl Wilson, the son 
and only child of Nellie Gray Wilson, the deceased daughter of the 
testator. The agreement has likewise been signed by all the other 
twelve grandchildren of Love Honbaier, except two who are minors 
and represented by guardians nd litem. The respective spouses of 
those signers of the agrecrnent who are married have also signed the 
agreement. 

The findings of fact s ~ t  out the life expectancy of each of the chil- 
dren of the testator and of the grandson, Carl Wilson. The life expectan- 
cy of these eight devisees average 27.23 years. The court found as a fact, 
"That with an average life expectancy of 27.23 years, the named 
eight devisees would be entitled, under the Annuity Tables in G.S. 
8-47 and on the basis of a 6% return, to  receive as their part in the 
real estate of the testatot 787h, or all but 22% if the vilI were not set 
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aside; that  22% tlierefore of the value of the testator's real estate 
is the maximum that the issue of the named eight could receive under 
said will; this 22yh interest of the issue is subject t o  being defeated 
altogether in the event the caveat proceedings are carried to  a suc- 
cessful conclusion; that tlie preservation and establishment of a cer- 
tain w m  equivalent to  574, of the value of the testator's lands a t  an 
carly date under the fnniily settleriient agreement is more desirable 
frorrl tlie standpoint of the issue of the named eight than the anticipa- 
tion of an uncertain 22% at a date possibly years in the future when 
some conclusive adjudication might be made regarding the respective 
right. of the issue living and in posse, inter se, and after extended 
and expensive litigation and depreciation in property values." 

The court further found, "That the execution and the judicial im- 
plementation of tlie said family settlement agreement will prevent 
dis5ipation and waste of the estate of Love Honbaier and will more 
nearly accomplish the primary objects and effectuate the real inten- 
tion. of the testator than could be accomplished by a rejection of said 
family cettlement agreement and a relegation of the parties to  bitter 
family ztrife and long drawn-out litigation." 

Whereupon, the court entered judgment approving the family settle- 
ment agreement :md directing the guardians ad litem appointed in 
this action to  sign the agreement on behalf of all persons represented 
by them; and the court further entered tlie necessary orders to  carry 
out the terms and provisions of the family settlement agreement. 

From the judgment entered, tlie guardians ad litem appeal. 

Graham M.  Carlton, TY. T.  Shuford, Paul G. Stoner, and J .  Lee 
Wilson. attorneys for plaintiffs, appellee. 

Charles E. Willimns, Jr., T .  II .  Sziddarth, Jr., and H~tber t  E.  Olive, 
Jr.. y~cctrdians ad litem, for appellants. 

I)ESST, J.  The only exceptions in the record are those noted by 
t l ~ e  guardianc crtl litem to  the signing of tlie judgment. These excep- 
tions prewnt the single question whether the facts found by the court 
below are ~ufficient to  support the judgment. Merrell v. Jenkins, 242 
N.C. 636. 89 S.E. 2d 242; K ~ a u e r  v. Paint Co., 240 N.C. 328, 82 S.E. 
2d 113; Paper Co. v. Sanitarg District, 232 N.C. 421, 61 S.E. 2d 378; 
Hedwirte v. ('lodfelter, 226 N.C. 366, 38 S.E. 2d 203. 

"F:rrnily agreements looking to the advantageous settlement of 
estates or to the ndjustn~ent of family differences, disputes or contro- 
versiec. when approved by the court, are valid and binding. They are 
bottomed on a sound public policy which seeks to  preserve estates and 
to promote and encourage family accord. Spencer v. McCleneghan, 
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202 S . C .  662, 163 S.E. 753; In re Estate of Wright, 204 N.C. 465, 168 
S.E. 664; Reynolds v. Reynolds, 208 N.C. 578, 182 S.E. 341; Bohannon 
2%.  Trotrtran. 214 N.C. 706, 200 S.E. 852; Scliouler, Wills, Executors 
and Adminl~trators (6d),  sec. 3103." Redzcine v. Clotlfelter, supra; 
Fish 2%. Hftnson, 223 N.C. 143, 25 S.E. 2d 461; Bailey 2). Mclain,  215 
X.C. 150 1 S.E. 2d 372; In re Tl'ill of McLelland, 207 N.C. 375, 177 
S.E. 19. Tcce v. Hzcks, 191 N.C. 609, 132 S.E. 560. 

.A ~vd1 i~ not an instrument, however, to  be amended or revoked at 
the initanvc of devisees who are merely dissatisfied with its provisions 
Rice 2'. T r v ~ t  CO., 232 N.C. 222, 59 S.E. 2d 803. 

The rule that  the law looks with favor upon fanlily agreement:: 
does not preyail ~f the rights of infants are unfavorably affected. In 
re Reyrro ldh.  206 N.C. 276, 173 S.E. 789. Ordinarily, the rights and 
intere~t  o i  infants are the guiding star in determining the reasonable- 
ness and \-alidity of such instruments. Redzcine v. Clodfelter, supra. 
However, a; stated in Tise v. Hicks, supra, "Family settleinents * * * 
when fa~rl j -  made, are favorites of the law. * ' * They proceed from 
n deicire on the part of all who participate in them to adjust property 
rights, not upon strict legal principles, however just, but upon such 
terms ac nil1 prevent posslble family dissentions, and will tend to 
strengthen the ties of family affection. The law ought to, and does 
respect -uch settlements; it does not require that they shall be made 
in accord wltli strict rules of law; nor will they be set aside because 
of objections hased upon mere technicalities." 

I t  is not practical, in the instant case, to set out all the findings of 
f:wt found by the court below. These findings, conclusions of law, 
:~nd the judgment of the court, cover 39 pages of the record. However, 
upon a careful review of the record, i t  is evident that it is extremely 
cloubtful that Love Honbaier possessed sufficient mental capacity to  
make a will on 23 November 1953. 

The amount of the trust fund set up for the grandchildren would 
seem to be rather small; even so, all thirteen of them, except two who 
we  minors. have signed the agreement. There can be no doubt about 
the legal right of the seven living children of Love Honbaier, and his 
eleven grandchildren who are sui jrtris, to  bind themselves by the 
propoced family settlement. Hunter v. Trust Co., 232 N.C. 69, 59 S.E. 
2d 213. Furthermore, in light of the doubtfulness of the last will and 
testament of Love Honbaier to withstand a caveat, i t  would seem to 
I)e for the hest interest of the minors in esse, as well as for those in 
posse, who me represented by guardians ad  litem in this action, to 
Rpprove the proposed family settlement agreement. 

In  the case of Bailey v. MTilson, 21 N.C. 182, Gaston, J., in speaking 
for the Court, said: "It is objected that  the agreement of compromise 
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was wholly voluntary, and that  a court of Equity will not enforce its 
specific execution. Where there is a fair doubt as to  the rights of 
parties, an agreement entered into without fraud, for the compromise 
of those rights, is not a voluntary agreement, and is a fit subject for 
the jurisdiction of a court of Equity. * * * Such arrangements are up- 
held by considerations, affecting the interests of all the parties, often 
far more weighty than any considerations simply pecuniary." 

The judgment of the court below is in all respects 
Affirmed. 

JIARGARET E. HARDY FINKE AND HUSBAND, ROBERT A. FINKE, m n  
J. A. JONBS, TRUSTEE, V. FIRST-CITIZENS BANK AND TRUST COM- 
PANY, EXECUTOR AND TRUSTEE; HARRY L. HARRIS AND WIFE, HAZEL 
HARDY HARRIS; R. H. HARDY A N D  WIFE, DOROTHY MURRILL 
HARDY; ELSIE HARDY THIEL AND HUSBAND, W. J. THIEL;  LVL,4 
HARDY PRIVETTE AND HUSBAND, W. B. PRIVETTE; MARY HARDY 
SOUDERS AND HUSBAXD, R. G.  SOUDERS; E. A. HARDY AND WIFE, 
CARRIE R9Y HARDY, AND MOLLIE ELIZABETH HARDY, WIDOW. 

(Filed 21 May, 1958.) 

1. Wills g 31- 
In  the construction of a will, the general pervading purpose o f  the 

testator as  gathered from the instrument considered as  a whole must 
be given effect, and minor inaccuracies or inconsistencies must be recon- 
ciled to the dominant purpose if possible b~ any reasonable construction 
and otherwise they must yield to the general purpose as  expressed in 
the writing. 

2. Wills 8 SSd- tTltimate beneficiaries held no t  entitled t o  demand pay- 
ment  of corpus of t r u s t  during life of widow, since such payment 
would defeat dominant purpose of testator fo r  h e r  support. 

The will in suit devised testator's homeplace to his widow for life and 
provided that the residue of the estate be held in trust for the pi~rpose 
of preserving a home for testator's wife nnd children during her life, 
with provision that the widow might change her residence a t  the expense 
of the trust if she should desire, that a proporlionate part  of the income 
from the trust be paid to the widow monthly, and that the rest of the 
income be paid to the children, with further provision that  each child, 
upon arriving a t  the age of 23 years, upon demand, should be entitled 
to his proportionate part  of the corpus of the estate. At the time of 
testator's death all of his children were 25 years of age or over. Held: The 
dominant purpose of testator was to provide for his widow during her 
lifetime. and since this purpose would be defeated if the entire corpus 
of the trust should be paid over to the children during the widow's life, 
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none of the  chi ldre~l  i s  entitled to the pngluent of his share  of the rorprl* 
of the t rus t  upon demand prior to the  death of the  widow. 

HIGGIXS, J . ,  dissents. 

APPEAL hy plaintiff, Margaret E. Hardy Finke, from Fountain, 
Special J d y e ,  a t  October Term, 1957, of GREEXE. 

Civil action involving construction of the last will and testament 
of Herman F. Hardy. 

The plaintiff, Margaret E. Hardy Finke, is one of seven surviving 
children of the testator. She brings this action for the purpose of re- 
quiring the First-Citizens Bank and Trust Company, Trustee under 
the will, to  bet apart  and convey to her a one-seventh part of the trust 
estate in accordance with Item 11, Sec. 4 of the will. 

Answerrz filed by the defendants point to inconsistent provisions ap- 
pearing in the will and raise questions requiring interpretation by the 
court to  determine the testator's intent. 

The essential facts are set out in the judgment, ~ h i c h ,  in pertinent 
part, is as follows: 

". . . and the plaintiffs and defendants, through their respective 
counwl, having agreed in open court to  waive a jury trial and agreed 
tha t  the Judge could find the facts, make its conclusions of law and 
render judgment thereon. No oral evidence was offered. The parties 
in open Court stipulated as follows: 

"1. That Herman F. Hardy died on April 26, 1947, leaving a last 
will and tebtament which was duly admitted to probate on April 30, 
1947, by the Clerk of the Superior Court of Greene County, North 
Carolina, which said will is as follows: 

(Preliminary recitals omitted as not being pertinent.) 

"ITEM I .  I bequeath to my beloved wife, hlollie Elizabeth 
Hardy, to  be hers absolutely, my household furniture and other 
tangible personal property used in connection with my residence 
a t  the time of my death, including pleasure automobiles and petty 
cash, but excepting stocks, bonds and other securities and choses 
in action, and also excepting agricultural implements. 

"ITEM 11. The rest, residue, and remainder of m y  estate, of 
every nature and wherever situated, I bequeath and devise to the 
First-Citizens Bank and Trust Company, Trustee, however, for 
the periods of time and for the purposes and uses hereinafter set 
forth as follows: 

"1. To  preserve my residence a t  the time of my death as  a 
home for my wife and children during the lifetime of my wife: 
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out of the general funds of my estate to pay tase-, ~ n - u r a n ~ c  
premiums, repair bills, and other expenses necessary to  keep t1.c) 
house and grounds in proper condition according to the judgnient 
of my wife. If my wife shall desire to change her re-idenec, then 
my trustee, a t  her written request, shall sell or lease the same in 
the way and on the terms that it shall deem best, and apply ail 
or as much of the proceeds as shall be necessary to the purchase 
or lease of another residence, according to the wishes of my wife, 
adding any surplus resulting from such sale or lease to the gener~l  
funds of my estate. After the death of my wife, t h ~ s  reildence, 
or the one substituted therefor, shall be treated as part of my 
general estate. 

"2. To hold, manage, exchange, convert, sell, convey, lease, inl- 
prove, invest, reinvest and keep the residue of my estate investid 
in such stocks, bonds, or other securities or properties a; sha2 
from time to time be approved by the trustee. 

"3. To pay over to my wife one-eighth (1/8) of the net in- 
come from my estate, in monthly installments as nearly equal a. 
possible during her lifetime. After the death of my wife, to trear 
the part of the trust estate set aside for her benefit ac a part ci 
the residual estate hereinafter disposed of. 

"4. The residue of my estate shall be held by my trujtee belt- 
in named equally, for the benefit of all my children. Such of my 
children as have reached the age of twenty-five (25) years a t  the 
time of my death, if they so demand, shall be entitled to have 
paid over and conveyed to  him or her, his or her prop~rtionate 
part of my estate, both real and personal; and as my renlainicg 
children shall arrive a t  the age of twenty-five yearq, thcy shall 
likewise be entitled, if they shall so demand, to have thew 1x0- 
portionate part of my estate, both real and personal, paid over 
and conveyed unto them by my said trustee. 

"5. So long as any part of my estate, real or perqonal, IS held 
in trust by my trustee herein named for the benefit oi either of 
my children under this will, such child shall receive tho  nct in- 
come paid to him or her only by said trustee. 

"6. The share held in trust for any child of mine dying ~ i t h  
issue or issues surviving shall be held for the benefit of such issue 
or issues; and as each of such issue or issues shall become of age, 
he or she shall receive a proportionate part of the share held for 
his or her parent; the share of a child dying without iswe shall 
be merged with the shares of my other children. 
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"7. If a t  any time the income from this trust estate, together 
with their income from other sources, shall not be sufficient for 
the support of my wife, and for the support of my children, thcn 
I authorize my trustee to  use enough of the principal for thesc 
purposes, to the end that this trust estatc might be of t l ~ p  greatest 
good to my wife and children. 

"8. I do hereby fully authorize and cmpower my tru- tcv here- 
in named, a t  any and all times during the continuancc oi  this 
trust, in order to  properly protect, operatc, managc, finauct., and 
refinance the trust estate in its hands, to borrow inonex. and -c- 
cure the same by deed of trust or inortgagc, if nccc - - JY~ ,  to  qcll 
and convey by deed in fee simple, any part of thc tru-r  c-tatc, 
either real or personal, in its hands, either publicly or pur-atcly, 
and to do any and all other things necessary and p~oper  to be 
done in its discretion for tlw best intcrest and protection of my 
said estate. 

"ITEM 111. I do hereby constitute and appoint the First-Citi- 
zens Bank and Trust Company my lawful executor, to all intents 
and purposes, t o  execute this my last will and testament, accord- 
ing to  the true intent and meaning of the same, and ever3- part 
and clause thereof, hereby revoking and declaring utterly ~ o i d  
all other wills and testaments by me heretofore made. 

"IN WITNESS WHEREOF, I, the said Herman F. Hardy, do 
hereunto set my hand and seal, this the 20th day of January, 1942. 

HERMAN F. HARDY iSE.2Li 

(Attestation clause omitted as not being pertinent) " 

"2. That  the First-Citizens Bank and Trust Company, Esecutor 
and Trustee named in said will, duly qualified as Executor before 
the Clerk of Superior Court of Greene County, North Carol~ns,  on 
April 30, 1947, and entered upon its duties as such Executor in which 
capacity i t  is now serving as Executor and Trustcc under t h c  terms 
of said will. 

"3. That  Mollie E .  Hardy, widow of the testator, is now 73 .cars 
of age, and is now living in the home referred to in Item 11, subsection 
1 of the will of said testator which is being and has been maintained 
by the said First-Citizens Bank and Trust Company as Execuhr and 
Trustee out of the general funds of the estate of said testator as 
directed by said testator under the provisions of said item of said will. 

"4. That said testator left surviving his widow and the following 
children, to  wit: Hazel Hardy Harris; R. H. Hardy, Elsie Hardy 
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Thiel; Lula Hardy Privette; Mary Hardy Souders; E. A. Hardy and 
Margaret Hardy Finke; that all of said children are now living and 
their respective husbands and wives are parties to this action. 

"5. That since the institution of this action the plaintiff Robert A. 
Finke, husband of the plaintiff Margaret E.  Hardy Finke, has died, 
and the said plaintiff Margaret E. Hardy Finke is now unmarried and 
is now residing with her mother, Mollie Elizabeth Hardy, widow, in 
the homeplace or residence referred to in Item 11, subsection 1 of the 
said last will and testament of H. F.  Hardy, deceased. 

"6. That the decd of trust referred to in article 18 of the plaintiffs' 
complaint from Margaret E.  Hardy Finke and husband, Robert A. 
Finke, to .J. A. Jones, Trustee, securing a note payable to First-Citi- 
zens Bank and Trust Company in the sum of $2,000.00, which con- 
stituted a lien on the interest of the said Margaret E. Hardy Finke 
on the lands described in article 16 of the plaintiffs' complaint has 
been paid and satisfied, and the said J .  A. Jones, Trustee, is no longer 
a necessary or proper party to this action. 

"7. That this action was brought by the plaintiff Margaret E. Hardy 
Finke for the purpose of having her interest in the estate of H.  F.  
Hardy, deceased, set apart unto her, under the provisions of Item 
IV (sic) of said Will. That all the devisees under said will, except the 
said Margaret E. Hardy Finke, through their counsel announced in 
open court that it was their desire that all of said properties remain 
intact and in the hands of the First-Citizens Bank and Trust Com- 
pany, Executor and Trustee, until the death of Mollie Elizabeth Hardy, 
widow of said testator, and that in their opinion such was the pur- 
pose and intent of said testator. That the First-Citizens Bank and 
Trust Company, Executor and Trustee under said will, in its answer 
herein filed and in open court requested that  the Court interpret and 
construe the will of the said testator and direct it as Trustee as to  its 
duties in regard thereto as trustee thereunder. 

"8. That  prior to the institution of this action an action was insti- 
tuted before the Clerk of Superior Court of Greene County, under the 
provisions of G.S. 35-2 for the purpose of determining whether or not 
Margaret E. Hardy Finke was incompetent for want of understanding 
to manage her own affairs; that upon hearing before a jury it was 
found by the jury that the said Margaret E. Hardy Finke for want 
of understanding by reason of mental weakness and mental defect to 
be incompetent to manage her affairs and a judgment was entered 
on these findings of the jury to  that effect, and Garland E.  Waters 
was appointed trustee of the said Margaret E. Hardy Finke as pro- 
vided by G.S. 35-2. That since said action another action has been 
instituted in the Superior Court of Greene County and it has been 
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found that  the said Margaret E.  Hardy Finke does now have suffi- 
cient mental capacity to  handle her own affairs and is qualified to 
continue this action and that the said Margaret E .  Hardy Finke is 
now sui juris and has adopted and ratified all former proccedings had 
by her herein. 

"9. That on the date of the death of Herman F. Hardy, testator, all 
of the children of said testator were twenty-five years of agc or more, 
and that all parties having any interest in the subject matter are 
properly before the Court and bound by this decree. 

"10. That the principal assets of said estate in the hands of the Exc- 
cutor and Trustee, consists of the real property described in article 
16 of the plaintiffs' complaint (a  farm containing 466.63 acres more 
or less) and farming implements and equipment used in connection 
with cultivation of crops grown upon the same. 

"11. That  i t  was stipulated and agreed by counsel for all parties 
that  judgment herein by this Court could be rendered and signed out 
of term and out of this district. 

"That upon the foregoing stipulations and upon a consideration of 
the Last Will and Testament of Herman F. Hardy, deceased, the 
Court finds and concludes that  i t  was the intention of the testator 
that the trust estate established by his last will should remain intact 
and handled by the Trustee named in his will, during the life of 
Mollie Elizabeth Hardy, and that it was his intention that  plaintiff 
not be permitted as a matter of right to  require a conveyance to  her 
of her interest in the estate, as provided in Item IV of said will, dur- 
ing the lifetime of her mother. 

"IT IS NOW THEREFORE, CONSIDERED, ORDERED, AD- 
JUDGED AND DECREED, upon careful consideration of the said 
will as a whole, that  i t  was the intention of Herman F. Hardy by his 
last will and testament herein set forth to  devise and bequeath his 
property to the First-Citizens Bank and Trust Company as Trustee, 
to the end that  the trust estate should be held and handled by the 
said Trustee during the life of Mollie Elizabeth Hardy, wife of said 
testator, and upon her death to  be held or distributed as provided in 
said will among his living children or their issue surviving, as provided 
in Item I1 of said mill. Said First-Citizens Bank and Trust Company 
is directed to continue to handle said property as Trustee, as provided 
by said will until the death of Mollie Elizabeth Hardy. I T  IS FUR- 
THER ORDERED AND ADJUDGED that the plaintiffs' prayer for 
relief be, and the same is hereby denied, and the costs of the action 
will be taxed against her." 

From the judgment entered, the plaintiff appeals. 
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Owens dl. Langley and Jones, Reed & Griffin for plaintiff, appellant. 
Wal lace  & Wallace and Wi l l i am  F .  Simpson for defendant  First- 

Cit izens B a n k  and Trus t  Company ,  appellee. 

J o ~ x s o s ,  J .  The trial court in construing the will concluded that 
the testator's dominant intent was to care for his surviving widow, 
hlollie Elizabeth Hardy, and tha t  in order to carry out this intent 
the trurt e-tate must be held intact by the Trustee during the life of 
the widon, notnithitanding the inconsistent provisions appearing in 
Item 11. Sec. 4, of the will, to  the effect tha t  as and when a child 
arrive< at tlie age of twenty-five, he or she shall then be entitled to 
a one-.eventh part of the corpus of the trust estate. The ruling of the 
court btlon la su1)ported in principle by nulnerous authoritative de- 
cision> of this Court. 

In  .4k.~clrcrler v. S ~ r m m e y ,  66 N.C. 577, 582, it is said: "The general 
and leading intention of tlie testator must prevail where it can be col- 
lected from thc n ill itself; and particular rules of construction must 
yield something of their rigidity if ntlcessary to  effect this purpose." 

In  H c ~ I I ~ ( ~ ) L  v. Price, 84 N.C. 86, 88, Smith, C. J. ,  speaking for the 
Court, raid: "A leading principle in the interpretation of wills is to 
ascertain and recognize the general pervading purpose of the testator, 
and to iuhordinate thereto any inconsistent special provisions found 
in it." 

In Hulct v .  Jones, 173 N.C. 550, 92 S.E. 601, it was held, notwith- 
standing a conflict of language, that  the will, when construed as  a 
whole. dtvlo>ed s dominant intent on the part of the testator to  divide 
his &ate equally among his children. The Court said: "It  is also a 
rule of construction that  the dominant idea pervading the whole will 
must control, and that  ininor considerations must yield if in conflict 
with i t ;  and it may well be said of the will before us, as was said in 
Lassiter 2.. Il'ood, 63 N.C. 363: 'It is apparent tha t  the leading pur- 
pose of the testator was to make all his children equal. The purpose 
of the te-tator, as gathered from the will, is always t o  be carried out 
by the court, and minor considerations, when they come in the way, 
must yield. Espccially is this so when the purpose is in consonance 
with justice and natural affection.' " 

I n  Raincs v. Osborne. 184 N.C. 599, 601, 114 S.E. 849, 850, it is said: 
"In the con-truction of a will, the predominant and controlling pur- 
po5e oi t l ~ e  testator must prevail when ascertained from the general 
provision- of the will over particular and apparently inconsistent eu- 
pression5 to  ~vhich, unexplained, a technical force is given." 

I n  C a n i ~ o n  v. Cannon,  225 N.C. 611, 619, 36 S.E. 2d 17, Stacy, C. J. ,  
,.peaking for the Court, said: "The clentral consideration is the general 
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purpose of the will. Holland v. Sntith, 224 N.C. 255, 29 S.E (2d) 
888. The object of all construction is to arrive a t  the intent and pur- 
pose as expressed in the writing, looking a t  the instrunlent from its 
four corners, and to effectuate this intent and purpose without esces- 
sive regard for minor inaccuracies or inconsistencies. Krites 1 , .  Plott, 
supra (222 N.C. 679). These latter variations are to  be reconciled, if 
reasonably accomplishable within the limits which the law pre.scribes, 
otherwise they must yield to the general purpose as  expressed in the 
writing. Carroll v. Herring, 180 N.C., 369, 104 S.E., 892." 

See also Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 356; Hullbard 
v. TPiggim, 240 N.C. 197, 81 S.E. 2d 630; 37 Am. Jur., Wills. Scc. 1137; 
Coflield v. Peele, 246 N.C. 661, 100 S.E. 2d 45. 

Here it is noteworthy that  a t  the time of the death of tlic testator 
all his children were twenty-five years of age or over. Yet he left his 
will unchanged, with various provisions indicating a dominant intent 
that  his widow should be cared for during her life out of the trust 
estate created by the will. I tem 11, Sec. 1, provides that  thc Trustee 
out of the trust funds shall preserve and maintain the residence for 
the widow during her life. This item also provides that  the w i d o ~  may 
changc hel. rcsidence a t  the expense of the trust if shc so deGire3. Sec- 
tion 3 of the same item provides tha t  the Trustcc shall pay onc-eighth 
of the net income of the trust to the widow in monthly in~tallnlcnts 
for life. Also, by section 7 of this item the Trustcc is given power 
to  draw upon the corpus of the trust  for the support of the wclon- if 
the income is not sufficient for tha t  purpose. 

If the plaintiff is entitled to receive her share of the corpu- lluring 
the life of her mother, then the other six children are entitled to the 
same treatment, and if all the children should demand their 4iares, 
tlic trust estate would be wiped out. Kothing would remain with 
n-hicli to maintain the residence for the widow or provide for her 
uplieep and support. I n  short, to  parcel out the corpus of the trust 
cstatc under the construction urged by thc phintiff would destroy the 
trust and render inoperative sections 1, 3, and 7 of Item 11. On the 
other hand, the trial court's construction of the will docs not destroy 
or make inapplicable any item of the will. Thc children will get their 
shares of the trust property under the provisions of Itcnl 11, Sec. 4. 
The time of enjoyment is nlerely delayed until the death of the widow. 
?\Ianifestly, this construction comports with the doininant intent of 
the testator as expressed in the will. 

The judgment below is 
Affirmed. 

HIGGINS, J., dissents. 



IN THE SUPREME COURT 

JOSEPH C. GLENN, BY HI8 NEXT FRIEND, MRS. NORA G. GLENN, V. THE 
CITY O F  RALEIGH, NORTH CAROLINA, A MUNICIPAL CORPORATIOR.. 

(Filed 21 May, 1958.) 

1. Appeal and E r r o r  0 0 -  

A decision on a former appeal constitutes the law of the case in re- 
spect to the questions therein presented and decided, both in subsequent 
proceedings in the trial court and on subsequent appeal upon substan- 
tially the same evidence. 

2. Municipal Corporations 8 12- 
Where a city receives a net income in a substantial amount from the 

operation of one of its parks maintained as  a part of its recreational 
and amusement program, the fact that  its overall budget requirements 
for its entire recreational programs shows a deficit does not alter the 
fact that  the operation of the park imports a pecuniary advantage to 
the city so a s  to exclude the application of governmental immunity in its 
operation. 

3. Same-- 
Where part  of a municipal park is used for revenue-producing con- 

cessions and attractions, the fact that  another part of the park contains 
a picnic-recreational area opened to the public free of charge, does not 
affect the doctrine of governmental immunity, and a person injured in 
the picnic area through the negligence of a lnunicipal employee while 
acting in the discharge of his duties is not precluded from recovery by 
the governmental immunity doctrine, it  being inferable from the record 
that the picnicking facilities of the park were substantial factors in 
drawing patrons for the revenue-producing concessions and that the 
several areas of the park were merely parts of a composite whole. 

4. Trial 8 21 M- 
Where defendant introduces no evidence and does not move for non- 

suit until after argument to the jury has begun, the failure of the court, 
in the exercise of its discretion, to treat the motion as  having been aptly 
made renders the motion ineffective. 

5. Municipal Corporations 5 12- 
Where all  of the evidence on the question of governmental immunity 

raises but the single inference that  the doctrine is inapplicable to the 
facts, the court may instruct the jury to find in support of such inference 
if the evidence is found to be true. 

(I. Appeal and Error § 39- 
The burden is on appellant to make it  appear not only that the ruling 

complained of is erroneous, but also that the error is material and preju- 
dicial. 

APPEAL by defendant from Phillips, J. ,  and a jury, a t  2 September 
Civil Term, 1957, of WAKE. 

Civil action in tort by the plaintiff to recover damages for personal 
injuries alleged to have been sustained by him a t  Pullen Park in the 
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City of Raleigh as  the result of being struck by a rock thrown by a 
power grass mower of the rotary type. 

The pIaintiff was injured on the afternoon of 14 May,  1953. He 
and a group of his high school friends had gone to Pullen Park, a 
public park maintained by the City of Raleigh, to  have a picnic sup- 
per. The plaintiff was sitting on a picnic table when hit on the head 
by the rock. The power mower was cutting grass about 50 or 60 feet 
from where the plaintiff was sitting. I t  was being operated by an em- 
ployee of the City. The rock weighed about 6y2 ounces. The plain- 
tiff's skull was fractured and he was seriously, painfully, and perma- 
nently injured by the blow. 

It was stipulated and admitted by the defendant that  the mower was 
owned by the City of Raleigh and was being operated by Walter L U C ~ S  
in the scope and course of his employment by the City. 

Issues were submitted to and answered by the jury as follows: 
"1. Was the plaintiff injured by the negligence of the defendant, 

a s  alleged in the Complaint. Answer: YES. 
"2. What amount of damages, if any, is the plaintiff entitled to rc- 

cover of the defendant? Answer: $25,000.00." 
From judgment on the verdict the defendant appeals. 

Paul  F. Smith for defendant, appellant. 
Douglass & McMillan for plaintiff, appellee. 

JOHNSON, J .  This case was here a t  the Spring Term, 1957, on de- 
fendant's appeal from a verdict and judgment in favor of the plain- 
tiff. The decision, upholding the ruling of the lower court in denying 
the defendant's motion for judgment of nonsuit but granting a new 
trial for errors committed by the trial court in charging the jury, is 
reported in 246 N.C. 469, 98 S.E. 2d 913. 

The chief contention urged on this appeal, as on the former one, 
is that  the City of Raleigh is immune from liability to the plaintiff 
under application of the doctrine of governmental immunity. The de- 
cision on former appeal resolved this question against thc  City. This 
being so, its contention now made must be viewed in the light of the 
rule that  a decision of this Court on former appeal constitutes the law 
of the case in respect to  the questions therein presented and decided, 
both in subsequent proceedings in the trial court and on subsequent 
appeal upon substantially the same evidence, Mnddor v. Brown, 233 
N.C. 519, 64 S.E. 2d 864; Hayes v. Wilmington, 243 N.C. 525, 91 S.E. 
2d 673. On former appeal the Court's decision as to  the question of 
governmental immunity is staked in crucial par t  by Parker, J., as 
follows: 
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"Condering plaintiff's evidence in the light most favorable t o  him, 
and disregarding defendant's evidence which tends to  establish another 
and a different state of facts, or which tends to  impeach or contradict 
his evidence, which we are required t o  do on motion for judgment of 
nonsuit (Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209; 
Singletary v. Nixon, 239 N.C. 634, 80 S.E. 2d 676)) i t  is our opinion 
that  the net revenue of $18,531.14 for the fiscal year 1 July 1952 to  
30 June 1953 received by the city of Raleigh from the operation of 
Pullen Park for that  period, which was used by the city for the capi- 
tal  maintenance of the park area, building items, paying salaries, buy- 
ing fuel, em., (the evidence that  the $18,531.14 was spent in the amuse- 
ment area only is the defendant's evidence), was such as t o  remove it, 
for the purposes of the consideration of a motion for judgment of non- 
suit, from the category of incidental income, and to import such a 
corporate benefit or pecuniary profit or pecuniary advantage to  the 
City of Raleigh as t o  exclude the application of governmental immuni- 
ty. The required inferences from plaintiff's evidence as set forth in the 
Record are sufficient to  protect him from a nonsuit on this ground." 

The crucial evidence on which the defendant was denied govern- 
mental immunity on former trial and appeal was the testimony of 
City Manager Carper to  the effect that for the fiscal year 1952-1953 
the City of Raleigh collected net revenue of $18,531.14 from its opera- 
tion oi Pullen Park, As to  this, Carper's testimony was the same on 
retrial I n  fact, the evidence bearing on both the question of govern- 
mental ~mmunity and the issue of actionable negligence was essen- 
tially t he  -sine a t  both trials. This is conceded by the defendant in its 
brief by this statement: "Factually, the evidence in the second trial 
doe> not materially differ from the evidence a t  the first trial. For that  
reason the defendant will not contend in this appeal, if the Court's 
rulings on the admission and exclusion of testimony were correct, that  
there wab insufficient evidence of negligence on the part of the defend- 
ant's servant. It will contend that  there was an improper admission 
and exclusion of evidence; that the Judge's charge was not in con- 
forinlty with law; and that  the defendant was not liable for the negli- 
gence oi its bervant in the operation of any part of Pullen Park, but 
in any e ~ e n t ,  that  i t  was not liable for the negligence of its servant 
in an area of the Park for which no charge was made for use by the 
public " 

The tlefendant makes a two-fold argument in urging that  the former 
dcci~ion leaves open the question of governmental immunity. 

F ~ r s t .  the defendant points to  the fact that the record on former 
appeal discloses that  whereas City Manager Carper's testimony as to  
net rcue)lrte of $18,531.14 was heard by the jury, his further testimony 
:IS t o  the o~errtll  costs of operating the City's entire recreation program 
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and all its park facilities was given in the absence of the jury. The 
record on former appeal discloses that  Mr. Carper (witness for the 
plaintiff) testified on cross-examination, in the absence of the jury, 
that  the City spent $90,024.95 on maintenance of all parks and $68,- 
223.00 for its entire recreation program. On retrial, Carper's testimony 
as  t o  the foregoing items of expense was received in evidence in the 
presence of the jury without objection. However, since these items 
were excluded from jury consideration on the first trial, the defendant 
assumes that  the law of the case respecting the question of governmental 
immunity was established by the former decision solely on the basis 
of consideration of the factor of net revenue derived by the City from 
Pullen Park, with no consideration being given to the factor of overall 
costs of operating the City's recreation and park programs. Since the 
evidence of this latter factor of costs was before both the Judge and the 
jirry on retrial, the defendant now contends that both factors should 
I)e considered together, and that  when the item of net revenue from 
Yullen Park is considered in relation to  the overall costs of operating 
the City's recreation and park programs, the question whether the 
doctrine of governmental immunity applies in this case is cast in a 
different hght than on the former appeal. The defendant insists that  
when due consideration is given the factor of overall costs amounting 
to  some $158,243.95, the item of $18,531.14 net revenue from Pullen 
Park constitutes only "incidental income," insufficient in amount t o  
exclude application of the doctrine of governmental immunity, within 
tile meaning of the rule stated by the Court on former appeal. 

In  considering the foregoing contention of the defendant we take 
note of these facts disclosed by the evidence: Pullen Park embraces 
:ti1 area of about 42 acres. On one side of the Park is an area of about 
three acres where revenue-producing concessions and amusements are 
located. among which are the swimming pool, the merry-go-round, a 
sinall tram which takes passengers around a loop, and concession stands 
where foocl and drinks are sold. City Manager Carper testified that 
"The gross receipts from these four operations for the year July 1, 
1952 to June 30, 1953, were . . . $42,640.94. The net return on these 
operation. for that period, . . . was $20,765.55." The rest of the Park 
i.; devoted for the most part to  use-free public recreation facilities, 
such as ball fields, playgrounds, parking areas, picnic areas with tables, 
fireplace* and shelters for picnicking. There is also a lake in the Park. 

We conclude that  the item of $18,531.14 received as net revenue 
flom the Park, when considered in connection with the overall budget 
requirements for the operation of the City's entire amusement and 
lecreation programs, constitutes receipts over and beyond "incidental 
income," and "imports such a corporate benefit or pecuniary profit or 
pecuniary advantage to  the City of Raleigh 3s to  exclude the applica- 
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tion of governmental immunity," within the meaning of the decision 
on former appeal. The court below correctly so ruled. 

Scxt ,  the defendant contends that  even if i t  be held that tlre City's 
irnmunity from tort liability is lost by reason of the large amount of 
net revenue derived from the Park, even so, the lost immunity should 
be restricted to  the three-acre amusement area where the revenue was 
produced, with the doctrine of governmental immunity continuing to 
apply in the picnic-recreation area which was open to  the public free 
of charge. The contention is untenable. On this record i t  is inferable 
that  the picnicking facilities of the Park were substantial factors in 
drawing patrons into the Park and that  the picnickers furnished sub- 
stantial patronage for the revenue-producing concessions and attrac- 
tions in the amusement area of the park. The use of the picnic and 
amusement areas by the patrons of the Park  is so interrelated that  
these areas may not be treated separately in applying the doctrine 
of govcrnn~ental immunity. It would be an unnatural application of 
this doctrine to say tha t  there is no governmental imnlunlrj- a t  the 
swimming pool or a t  the merry-go-round or a t  the train or at the con- 
cession stands, but tha t  innnunity does apply with all its rigor 111 thc 
surrounding picnic area and a t  the table where the plaintiff was in- 
jured. The trial court properly treated the several areas of the Park 
as  a composite whole in determining the question of gorwnmental 
immunity. 

I t  is noteworthy to observe that  on retrial the defendant pre3ented 
its defense of governmental immunity in a different procedural man- 
ner than on former trial. At  the first trial, the defense of governmental 
immunity was raised by motion for judgment as of nonsuit. On re- 
trial, the defendant was permitted to amend its answer and plead 
governmental inlmunity by way of further defense. At the close of 
the plaintiff's evidence, the defendant did not move for judgment of 
nonsuit. I t s  counsel announced tha t  the defendant would offer no evi- 
clencc, and dld not move for nonsuit. The case proceeded and counsel 
for the plaintiff made one argument to  the jury, the first of two argu- 
ments for thc plaintiff. Whereupon the jury was excused on request 
of counsel for the defendant. Counsel then moved "for judgment of 
nonsuit for the record a t  the close of all the evidence in the case," 
requesting the court in the exercise of its discretion to  treat the mo- 
tion as having been made seasonably a t  the close of the widcnce. 
Plaintiff objected. Whereupon the court denied the motion. Counsel 
for defendant then addressed this inquiry to  the court: ". . . your 
Honor: I mas wondering whether or not that,  as I understand now, the 
Court is actually passing on the motion for judgment of nonsuit, and 
not doing it on the grounds of when it was made." The court replied: 
"I am passing on the motion as now made." Defense counscl then rc- 
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quested the presiding Judge to rule as a matter of law on its plea of 
governmental immunity. The Judge intimated that  such ruling was 
unnecessary since he intended to give the jury a peremptory instruc- 
tion on the question of governmental immunity. However, on further 
request of defense counsel, the Judge ruled as a matter of law, in 
the absence of the jury, that  upon the evidence adduced the City is 
not immune from liability under the doctrine of governmental im- 
munity. and later, in his charge to  the jury, the presiding Judge gave 
a peremptory instruction in favor of the plaintiff on the question of 
governnlental immunity. 

Since the trial court did not, in the exercise of its discretion, treat 
the defendant's motion for nonsuit as having been made a t  the close 
of the eyidence, the defendant's motion later made did not serve t o  
raise the question of governmental immunity. G.S. 1-183. See also 
Brutorz r. Light Co., 217 N.C. 1, 6 S.E. 2d 822. Cf. Temple v. Temple, 
246 S . C .  334, 98 S.E. 2d 314. However, no harm came to the defendant 
from the delay in moving for nonsuit. This is so because the defend- 
ant's plea of governmental immunity was adequately ruled upon by 
the trial Judge, both in his direct ruling in the absence of the jury in 
response to  the defendant's request for such ruling, and also in his 
peremptory instruction to the jury. We find no prejudicial error either 
in the foregoing ruling of the court or in the peremptory instruction. 
Ordinarily, where, as here, on the question of governmental immunity, 
all the evidence points in the same direction, with but one inference 
to  be drawn from it, an instruction to  find in support of such inference, 
if the evidence is found to be true, will be upheld. See Commercial 
Solvents c. Johnson, 235 N.C. 237, 69 S.E. 2d 716. The defendant's ex- 
ceptions to the trial court's ruling and to his peremptory instructiou 
oi tile question of governmental immunity are overruled. 

IYl~ile the assignments of error chiefly urged on this appeal relate 
to rulings on the question of governmental immunity, the defendant 
has txought forward in its brief numerous other assignments relating 
to rulincr on the admission and exclusion of evidence and to the court's 
instructions given the jury. These assignments have been examined 
wit11 care. They present no new question requiring discussion. We find 
in then; no error of sufficient moment to justify a new trial. Verdicts 
and judgments are not to be set aside for mere error and no more. To 
accomplish this result it must be made to appear not only that the 
ruling complained of is erroneous, but also that it is material and 
prejudicial and that a different result likely would have ensued, with 
the hurden being on the appellant to show this. S. v. Rainey, 236 N.C. 
738,74 S.E. 2d 39; Call v. Stroud, 232 N.C. 478'61 S.E. 2d 342; Wilson 
v. Lu~rthe~.  CO., 186 N.C. 56, 118 S.E. 797. 



384 I N  THE SUPREME COURT. [248 

Prejudicial error has not been made to appear. The verdict and 
judgment will be upheld. 

No Error. 

STATE r. .JOHNNIE D. KNIGHT, JR. 

(Filed 21 May, 1958.) 

1. Homicide § 26- 
The evidence in this case tending to show that defendant brutally ss- 

saulted his rictim in a n  attempt to commit the crime of rape, inflicting 
wounds causing death, i a  kcld sufficient to be submitted to tht. Jury nn 
the issue of defendant's guilt of murder in the Arst degree. 

2. Kidnapping § 1- 
Eridenee tending lo shorn that after defendant had brutall) assanltetl 

his victim, he rcmored her from her home while she was in a d,ring 
condition and hid hcr body in a wood, in an attempt to cover up and 
blot out the cvidcnce of his crime, is insufficient to show a taking and 
carrying away of the deceased a s  an element of the crime o f  kidnapping, 
even though she n x s  still a l i re  when he took her out of the car in the 
,\roods. 

3. Homicide 8 27- 
Where the c\-itlencc is sr~fficient to be submitted to the jury  on tltc 

theory of tlcfendant's guilt of murdering his victim in an attempt t c l  
commit thc crime of rape, but is insufficient to show defentiant'fi gnilt 
of the crime of kidnapping, a n  instruction that defendant nould be guilty 
of murder in the flrst degree if the jury should And that  the mnrder was 
perpetrated in the attempt to  commit the crime of rape or in the com- 
mission of the felony of kidnapping, must be held prejudicial as per- 
niitting the jury to rest its rerdict on a theory not snl)pnrtwl hy the 
evidence. 

4. Criminal Lsw g100- 
Where the court snbmits the question of defendant's guilt on one theory 

s ~ ~ p p o r t c d  hy the cridence and also on another theory whir11 is not s u p  
ported by thc evidence, and it  is impossible to ascertain wl ie th~r  the 
verdict of the jury rested on the nnsnppnrted theory, n n e ~  rri:il mnrt  
he awarded. 

3. M n i n a l  Law g 154-- 
On appeal from conviction of n capital felony, the Suprenit Court will 

take cognizance c.r 1wr0 I I ~ O ~ U  of prejudicial error appearing on the 
rword even though such error is not assigned by defendant. 

6. Homicide g 2511- Evidence held to require submission of question of 
defendant's guilt  of murder  i n  t h e  second degree. 

The State's eridence tended to show that  defendant, who was deaf 
and dumb, entcred R house in which a woman was alone, wrote a proposal 
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of sexual intercourse on a note, that she became scared, tried to make 
him leave and hit him, and that thereupon he brutally and fatally as- 
saulted her, but did not try to hare  intercourse with her. Held: While the 
evidence is sufficient to support the theory of murder committed in the 
attempted perpetration of the felony of rape, it  also supports the in- 
ference that  defendant did not intend to commit rape but sought to have 
intercourse with his victim on a voluntary basis, and that  his assault 
upon her was precipitated when she struck a t  him while she was trying 
to drive him from the house, and therefore it  is the duty of the court 
upon such evidence to submit the question of defendant's guilt of murder 
in the second degree, in addition to the question of defendant's guilt of 
murder in the first degree, or not guilty. 

5. Criminal Law § 10- 
If there is any evidence or if any inference can be fairly deduced there- 

from tending to show defendant's guilt of a less degree of the crime 
charged, it  is  the duty of the court, under appropriate instructions, to 
submit that  view to the jury. 

PARKER, J., concurs in result. 

APPEAL by defendant from Bzrndy, J., and a jury, a t  August Term, 
1957, of NASH. 

Criminal prosecution upon a bill of indictn~ent charging the de- 
fendant with the murder of Mrs. Myra Brown Manning. 

The jury returned a verdict of guilty of murder in the first degree, 
without recommendation of life imprisonment. Judgment was pro- 
nounced imposing the death sentence, from n-hich the defendant ap- 
peals, assigning errors. 

Attorney General Patton and Assistant Attorney General Moody 
for the State.  

TI.'. 0. Rosser and W .  0. Warner for the defendant, appellant. 

JOHNSON, J. The first assignment of error challenges the trial 
court's ruling in denying the defendant's motion for judgment as  of 
nonsuit as to the charge of first degree murder. The assignment brings 
into focus the evidence on which the State relies. It is summarized in 
pertinent part  as follows: 

The deceased, Myra Brown Manning, aged 43, lived with her hus- 
band and two sons just beyond the corporate l in~i ts  of the Town of 
Bailey in Nash County. The defendant, Johnnie D. Knight, Jr., is a 
deaf and dumb Negro, who worked a t  various odd jobs in the vicinity 
of Bailey. His age is not shown, but he is referred to  as  a man. He  
went to school from 1939 to 1946 and reached the sixth grade. One of 
the defendant's odd jobs was feeding hogs for Unus Peel in a pasture 
located a short distance back of the Manning home. 
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Mrs. Manning's husband worked for Farmer Brothers, whose place 
of business was about a mile from the Nanning Home. She usually went 
for him in the family car when work was over in the afternoon, but 
on the afternoon of 5 March, 1957, she did not go for him. At  about 
5:40 p. m. Rayborn Manning, her son, arrived home and found the 
car was not there. I n  the house he found signs of an  apparent struggle: 
his mother's glasses were lying on the table. Shoe marks were on the 
floor, marks were on the wall, and the rug in the bedroom was turned 
sideways. Her shoes were there, but were "a little ways apart." The 
bedspread was turned back, and what appeared to  be black knee 
prints were on the bed, and his mother's hair net was lying on the 
bed. A piece of note paper, balled up, was lying on the corner of the 
bedspread. Rayborn left the house and located his father a t  a nearby 
store. They went to the home of Mrs. Manning's sister. The car was 
not there, so they returned home after calling peace officers. The hus- 
band and the officers described in detail the signs they found in the  
Manning home. They testified to  the same conditions found earlier 
by the son and, in addition, tha t  bloodstains were seen a t  various 
places and that  the fire poker was in the wood box upside down with 
indications i t  had been used as a weapon. The family car was gone 
from the back yard. Searching parties were organized and went out 
from the horne. Later that night the dead body of Mrs. Manning was 
found near the town dump heap, some 25 or 30 yards beyond where 
the car was stuck in the mud on the side of a dirt road. Mrs. Manning's 
body showed she had been cut, beaten. mutilated and killed in a shock- 
ing manner. 

A large work-shoe track was found near Mrs. Manning's body. The 
witness Jack Griffin measured the width and length of the track. The 
heel appeared to have left tlie imprint of the brand of the shoe. Next 
morning, when Johnnie Knight went down to  feed the hogs back of 
the Manning 1101ne. Griffin saw him and after he left went out and 
measured his tracks and found they had the same measurements and 
brand imprint as tlie track found near the body of Mrs. Manning. 

Later in the day. the defendant was taken into custody by Sheriff 
Womble. He  was taken to the Bailey Police Department. I n  his pocket 
were found a ham-khll knife with blood on it. a pencil and notebook, 
and some cards on which were pictures of naked white women. Tha t  
night (6 March, 1957 1 ,  in the city jail in Rocky Mount Sheriff Womble 
and S. B. I. Agent Kilson examined the defendant by the method of 
having him write notes in the form of ansnws to  written cluestions. 
The defendant was examined again by the same method on 12 i\larch, 
1957. Each time he confessed killing Mrs. Manning. 

The evidence disclose< that  both confessions were made under cir- 
cumstances rendering them competent and admissible, and justifying 
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the inference tha t  they were voluntarily made under application of 
rules applied in numerous decisions of this Court. See 8. v. Rogers, 
233 N.C. 390, 64 S.E. 2d 572; S. v. Whitener, 191 N.C. 659, 132 S.E. 
603. Two confessions later made by the defendant were excluded, for 
failure to  show to  the satisfaction of the court tha t  they were vol- 
untarily made. 

I n  his confessions of 6 and 12 March the defendant stated in part:  
tha t  he knew Mrs. Manning was alone in the house; tha t  he knocked 
on the front door and got into the house; that he went there "to t ry  
to  f... her"; that  by means of a written note-the one found on the 
bedspread-he made a proposal of sexual intercourse to  Mrs. Man- 
ning; that she got scared and tried to make him leave the house; that  
he struck her with the fire poker and also cut her throat with his 
knife, and then wrapped a towel around her neck and put  her in the 
Manning family car parked behind the house; that he drove the car 
out to  the place where it was found near the town dump heap, pulled 
PISrs. Manning out, and left her in the woods about 50 feet beyond the 
car, where she was later found; tha t  she was not dead when he took 
her out of the car. The defendant later went with the officers and 
pointed out where he left the car, showed them how he pulled Mrs. 
Manning out of the car, pointed out a spot of blood on the ground 
where the body had been found, and found for them in a nearby corn- 
field a piece of towel with bloodstains on it. 

Dr .  John Chamblee, who examined the body to  determine the cause 
of death, testified in part  as follows: 

"The first finding on the head was a deep cut on the back left side 
of the head which was approximately 2% inches long and went through 
all of the layers of the skull down to  the bone. . . . It was a ragged 
type of wound. I n  my opinion tha t  wound n-as made from a blow by 
a blunt instrument rather than a cut from a eharp instrument. . . . It 
(referring to  throat wounds shown on a photograph) shows a gaping 
wound in the center of the throat just below the level of the voice 
box. Tha t  mound entered into the windpipe, cu t  into the  windpipe.. . . 
-4 number of cuts and bruises were also found on the body and on 
the throat there were several light cuts. They were through the skin 
but did not go deeper than the skin. They were criss-crossed across 
her throat about three of them approximately six inches long, . . . 
-41so on the left side of the throat a t  the lower part  of the throat there 
was a stab type ~ o u n d .  . . . Aleo there was a large bruise on the 
left side of the jaw. . . . There was a bruise across the bridge of the 
nose, a big bruise surrounding the right eye, a smaller bruise a t  the 
corner of the left eye, and there were three bruises on the outer surface 
of the left forearm. There n-as a large bruise on the right shoulder, 
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. . . There were two bruises on the inner surface of the right thigh 
approximately the size of a silver dollar, . . . On examination of the 
left hand there was a deep cut across the fingers tha t  was to  the bone 
on the index and middle finger. . . . There was a deep cut between the 
thumb and the index finger into the palm of the hand on the fatty 
part  of the  palm next to the thumb and there were several light cuts 
across the palm of the hand. They were not clean through the skin 
but they were shallow cuts made, in my opinion, with a sharp instru- 
ment. Coming back to  the largest wound in the center of the throat, 
. . . it was kind of a rounded wound like someone had cored i t  out. 
The wound was open. . . . I examined her to  see whether she had 
been raped and my examination and lab tests ruled out rape. I n  my 
opinion Mrs. Manning's death was caused from loss of blood from 
the cuts on her throat and the cuts on the back of her head. She bled 
to death." Dr .  Chamblee further test$ified tha t  the cut wounds "could 
have been made with an instrument like" the defendant's knife which 
was offered in evidence; and tha t  "the blow on her head could have 
been produced by such an instrument as" the fire poker exhibited to  
the witness. 

I t  is manifest tha t  the State's evidence was sufficient to carry the 
case to  the  jury on the issue of murder in the first degree and to  justify 
the inference tha t  the deceased was killed by the defendant in the at- 
tempt to  perpetrate the felony of rape. The motion for judgment as  of 
nonsuit was properly overruled. 

However, a new trial must be awarded for errors in the charge. The 
record discloses that  the trial Judge instructed the jury tha t  i t  should 
return one of three verdicts, to  wit: (1) guilty of murder in the first 
degree as charged in the bill of indictment; (2) guilty of murder in 
the first degree with recommendation tha t  the punishment be im- 
prisonment for life in the State's Prison; or (3) not guilty. 

The presiding Judge, being of the opinion tha t  all the evidence on 
which the State relied tended to show a murder committed in the per- 
petration or attempted perpetration of either the felony of rape or 
of kidnapping, submitted the case to the jury under the felony-murder 
statute, G.S. 14-17, which provides in part  as follows: "A murder . . . 
which shall be committed in the perpetration or attempt to  perpetrate 
any arson, rape, robbery, burglary or other felony, shall be deemed 
to be murder in the first degree. . . ." (Italics added.) 

The jury was instructed tha t  depending on how i t  found the facts 
to be from the evidence, under application of the law as given the jury 
by the court, it could find the defendant guilty of murder in the first 
degree upon the ground tha t  he killed the deceased in the perpetration 
or attempt to perpetrate either or both of the crimes of rape or kid- 
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napping. As previously noted, the evidence was clearly sufficient to  
carry the case to the jury on the issue of murder committed in the 
attempted perpetration of the crime of rape. However, we are con- 
strained to the view that the evidence does not justify the inference 
that  the killing was committed in the perpetration or attemped per- 
petration of the felony of kidnapping. True, the defendant stated in 
his confession that  the deceased was still alive when he took her out 
of the house and that she was also alive when he pulled her out of 
the car near the dump heap. It is further noted that  he stated in his 
confession that he killed her in the "wood," meaning where he left 
her near the dump heap. But the record is silent as to  what additional 
blows, if any, the defendant struck the deceased after taking her 
mutilated body out of the car in the woods. And all the evidence of sub- 
~ t a n c e  on which the State relies tends to  show the defendant attempted 
to force the deceased to have sexual intercourse with him and that  
while she was defending herself and trying to  drive him from her home, 
she was subjected to  a murderous assault with a fire poker and a hawk- 
bill knife, and that she was in a dying condition when the defendant 
took her from the house. The doctor who later examined the body, 
after describing deep cut wounds on her head and about her throat, 
said she bled to death. I n  his confession the defendant stated that  he 
hit her with the poker and cut her a t  the house. The gash wound on 
the back of her head, which the State contends was administered with 
the fire poker, went through to the skull bone. Signs of loss of much 
blood were found in the house. The defendant in his confession said 
he tried to  mop it  up with towels before taking her out of the house. 
And the evidence discloses that  in the back seat of the car where she 
was placed by the defendant i t  "was bloody all over inside . . . just 
like you had . . . sprayed the whole automobile." 

The evidence relating to  the defendant's acts and conduct in carry- 
ing the deceased from her home and hiding her in the woods is in- 
sufficient to  show a taking and carrying away of the deceased as an 
element of the crime of kidnapping. S. v. Witherington, 226 N.C. 211, 
37 S.E. 2d 497. See also S. v. Streeton, 231 N.C. 301, 56 S.E. 2d 649. 
On the contrary, the reasonable inference deducible from this phase 
of the evidence is that  the defendant in removing the deceased from 
the home was trying to cover up and blot out the evidence of his 
murderous assault and attempt a t  rape. It thus appears that  the in- 
struction as given by the trial Judge permitted the jury t o  rest its 
wrdict on a theory not supported by the evidence, namely that  of 
kidnapping. We have no way of knowing whether the jury did or 
did not rest its verdict on the theory of kidnapping. Therefore, since 
the instruction was calculated to prejudice, and may have prejudiced, 
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the defendant, it must be held for error. See S. v. Alston, 228 N.C. 
555, 46 S.E. 2d 567; 24 C.J.S., Criminal Law, Sec. 1922, pp. 1019 and 
1020; 41 C.J.S., Homicide, Sec. 427a, pp. 287 and 288. While the error 
is not assigned by the defendant, nevertheless, since we are here deal- 
ing with a capital case, we take cognizance of the error ex mero motu. 
I n  S. v. McCoy, 236 N.C. 121, 71 S.E. 2d 921, this Court, speaking 
through Valentine, J., said: "In this enlightened age the humanity 
of the law is such tha t  no man shall suffer death as  a penalty for 
crime, except upon conviction in a trial free from substantial error 
and in which the constitutional and statutory safeguards for the pro- 
tection of his rights have been scrupulously observed. Therefore, in 
all capital cases reaching this Court, i t  is the settled policy to  examine 
the record for the ascertainment of reversible error. (Citing authori- 
ties) If, upon such an examination, error is found, i t  then becomes 
the duty of t!le Court upon its own motion to  recognize and act upon 
the error so found. . . . This rule obtains whether the prisoner be prince 
or pauper." 

Our study of the record also brings into focus a phase of the evi- 
dence which seems to require further consideration of the Judge's 
charge to  the jury. I n  the defendant's confession we find he made 
statements inconsistent with those relied on by the State to support 
its theory of murder committed in the attemped perpetration of rape. 
The statements which are a t  variance with the rape-murder theory 
are in substance as follows: that  he had known Mrs. Manning about 
a year; that  he had been to her house before; that  he went to  the door 
on this occasion, knocked, and was admitted. After getting inside, he 
said he wrote the note making the proposal of sexual intercourse; that 
rhe note was written on the notebook pad he had in his pocket; that in 
this manner he said "he asked her for some"; that  she said "no," and 
tried to  hit him; that  he then cut her. He further said he did not t ry  
to have sexual relations with Mrs. Manning. While the greater vol- 
ume of the confession-testimony may tend to support the State's the- 
ory of murder committed in the attempted perpetration of the felony 
of rape, nevertheless the foregoing line of testimony, if believed, is 
sufficient to  support the inference that  the defendant had no intent to  
rape Mrs. Manning but sought only to  have intercourse with her on 
R voluntary basis, and that his assault upon her was precipitated when 
she struck at him while she was trying to drive him from the house. We 
are constrained to the view that  this line of evidence, when tested by 
authoritative decisions of this Court, required that  the jury be per- 
mitted t o  consider a lesser degree of homicide than murder in the first 
degree. 
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It is true, as the State contends in its brief, that  i t  is rarely the case 
where the felony-murder statute, G.S. 14-17, applies that  the jury 
should be permitted to  consider a lesser degree of homicide than mur- 
der in the first degree. "If, however, there is any evidence or if any 
inference can be fairly deduced therefrom, tending to show one of the 
lower grades of murder, it is then the duty of the trial court, under 
appropriate instructions, to submit that  view to the jury." S. v. Spivey, 
151 N.C. 676, 686, 65 S.E. 995; S. v. Miller, 219 N.C. 514, 14 S.E. 2d 
522; S. v. Perry, 209 N.C. 604, 184 S.E. 545. See also S. v. Streeton, 
supra (231 N.C. 301). 

We conclude that  the foregoing evidence, and other testimony of a 
corroboratory nature, was sufficient to justify, though not require, the 
inference of a lower degree of homicide than murder in the first degree, 
namely, murder in the second degree, and that the trial court erred in 
not so instructing the jury. 

For the errors pointed out the defendant is entitled to  a new trial. 
It is so ordered. 

New Trial. 

PARKER, J., concurs in result. 
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JA4MES M. BULMAN v. SOUTHERN B.4PTIST CONVENTION. 

(Filed 21 May, 1958.) 

1. Appeal and  Error 5 19- 
Where the exceptions appear in the record only under the assignments 

of error, they a re  ineffectual, since the rules require that  assignments of 
error be based upon exceptions preriously noted, and the rules a re  
mandatory and will be enforced ex mwo motv. Rules of Practice in the 
Supreme Court, Nos. 19(3) and 21. 

2. Appeal a n d  Error § 21- 
An exception and assignment of error to the judgment presents for 

review the single question whether the facts found support the conclu- 
sions and judgment, and does not bring up for reriem the findings of fact 
or the evidence upon which they a re  based. 

3. Process 3 8d- 
Findings of fact to the effect that defendant nonresident corporation 

was not doing business in this State, had no property here, and that  the 
cause of action did not relate to any contract or tort committed in this 
State, held to support the court's conclusion that the defendant was not 
subject to service of process by service on the Secretary of State. 

APPEAL by plaintiff from Johnston,  J., a t  12 Kovember Civil Term, 
1957, of GUILFORD (Greensboro Division). 

Civil action by the plaintiff to  enjoin certain officers of the Southern 
Baptist Convention from performing the ordinary duties of their offices, 
upon the alleged ground tha t  they were improperly elected in disregard 
of the Bylaws of the Convention. 

The case was heard below on special appearance and motion of the  
defendant to  quash the purported service of process, upon the ground 
that  the defendant has never engaged in such business or activity in 
the State of North Carolina as would subject it to the jurisdiction of 
the courts of the State. 

The trial court, after hearing evidence offered by both sides, found 
facts and made conclusions of law as f o l l o ~ ~ ~ :  

"FIXDIKGS O F  FACT. 

"1. The plaintiff is a citizen and resident of Rowan County, North 
Carolina. The instant action was initiated in the Superior Court of 
Guilford County on the 26th day of August, 1957, by the filing of a 
complaint alleging that  the officers of the defendant Southern Baptist 
Convention were improperly elected and tha t  if they are allowed t o  
carry out their duties as officers of the said Southern Baptist Conven- 
tion, tha t  the plaintiff will suffer irreparable damage. 

"2. Service of process on the defendant was sought to  be made by 
serving the Secretary of State of North Carolina on 22 September, 
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1957, as agent for the defendant. The summons was directed to: 'The 
Sheriff of Wake County. You are commanded to summon Hon. Thad 
Eure, Secretary of State of North Carolina, Raleigh, North Carolina, 
for service upon Southern Baptist Convention.' 

"3. The defendant is a foreign corporation organized and existing 
under the laws of the State of Georgia and having its principal office 
located in Nashville, Tennessee. The defendant has not procured a cer- 
tificate of authority from the Secretary of State of North Carolina to  
transact business in this state; it has never been licensed to do busi- 
ness in this state, nor has it  applied for domestication herein. The de- 
fendant has never designated, selected, or authorized anyone to act 
as a process agent or officer for it in North Carolina. 

"4. The defendant Southern Baptist Convention is a general organi- 
zation of Baptists in the United States and its territories existing to  
promote Christian missions a t  home and abroad and other objects 
such as Christian education, benevolent enterprises and social services 
which said defendant may deem proper and advisable for the further- 
ance of the Kingdom of God. The Convention is independent and sov- 
ereign in its own sphere, but does not and will not claim or attempt to 
exercise any authority over any other Baptist body, whether church, 
auxiliary organization, association or convention. 

"5.  The Southern Baptist Convention does not now and has not in 
the past owned any property in the State of North Carolina, either 
real or personal, and does not have any local agent in the State of 
n'orth Carolina. Any property in the State of North Carolina which is 
owned by a Baptist organization belongs either to  the local churches 
or to some corporation such as the Southeastern Seminary or the Sun- 
day School Board. 

"6. The Southern Baptist Convention does not have any bank ac- 
count in the State of North Carolina and does not collect monies with- 
in the State. The funds n-hich are donated to  the work of the Southern 
Baptist Convention come through the North Carolina Baptist Con- 
vention. a separate and independent corporation organized and exist- 
ing undcr the laws of the State of North Carolina. The amounts con- 
tributed to the Southern Baptist Convention by the North Carolina 
Baptist Convention are decided upon by said North Carolina Baptist 
Convention and the Southern Baptist Convention has no control over 
the amounts or over the monies contributed until the funds are re- 
ceived in the offices in Kashville, Tennessee. 

"7. The Southern Baptist Convention is a general organization to 
ivhich various Baptist Churches belong, the organization being for the 
purpose of carrying into effect the benevolent intention of the various 
Baptist constituents by organizing and directing a plan for eliciting, 
combining and directing the energies of the denomination for the propa- 
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gation of the Christian gospel. The Convention meets once each year, 
elects its officers, hears reports from the various boards and committees, 
makes recommendations for allocation of funds, and promulgates plans 
for the coming year. 
"8. The Southern Baptist Convention has a t  no time, nor does it  now: 

" ( a )  Maintain any office or place of business within the State of 
North Carolina. 
" (b)  Have or maintain a listing in any telephone, business, city, 
or other directory within said state. 
" (c )  Maintain any employees or agents within said state. 
"(d)  Own, lease, possess, or otherwise control or use any property 
or facilities of any type or kind within said state. 

"9. No officer, director, nor any managing or local agent of the de- 
fendant resides or performs duties on behalf of the defendant in the 
State of North Carolina. KO one is authorized to  or does make con- 
tracts or representations for or on behalf of the defendant in North 
Carolina. The cause of action alleged by the plaintiff does not arise 
out of any contract made in the State of North Carolina or to be per- 
formed within this State. 

"10. The defendant has not transacted or done business in the State 
of North Carolina nor been present therein. Any activities and contacts 
of its representatives within this State are irregular, isolated, casual 
and insubstantial items; they are t r i ~ i a l  and purely incidental to  the 
general promotional and directory act i~i t ies  carried on by the de- 
fendant." 

"1. No personal service of process and complaint has been made 
upon the defendant, or any of its officers or agents. The defendant 
has entered a special appearance solely for the purpose of making its 
motion. 

"2. The defendant has not transacted or done business in the State 
of North Carolina, nor has it been present within the State through 
its officers, agents, or in any other manner. The activities and contacts 
of the defendant within the State have been casual, incidental and 
insubstantial, and have not been such as would make it  reasonable and 
just under traditional concepts of fair play and substantial justice to  
subject the defendant to suit in the courts of this State under the 
circumstances of this case. Defendants's activities and contacts in this 
State have been insubstantial and negligible in quantity and the cause 
of action alleged in the complaint does not arise out of nor is i t  con- 
nected with such activities. .4t no time has the defendant transacted 
any substantial part of its ordinary business in this State. 
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"3. The cause of action alleged in the complaint does not arise out 
of any contract made in North Carolina, or to be performed in North 
Carolina. 

"4. The cause of action alleged in the complaint does not arise out 
of any business solicited in North Carolina by mail or otherwise. 

"5. The cause of action aIleged in the complaint does not arise out 
of the production, manufacture or di~tribution of 'goods' by the de- 
fendant with the reasonable expectation that  such 'goods' were to be 
'used or consumed' in North Carolina and were so 'used or consumed.' 

"6. The cause of action alleged in the complaint does not arise out 
of tortious conduct in North Carolina. 

"7. The attempted service of summons and complaint on the de- 
fendant is invalid and should be quashed and set aside. The action 
should be dismissed for want of jurisdiction over the person of the de- 
fendant." 

Upon the foregoing findings of fact and conclusions of law, the court 
entered judgment decreeing that  the attempted service of process on 
the defendant be quashed and set aside and that  the action be dis- 
missed for want of jurisdiction of the court over the defendant. 

From the judgment entered, the plaintiff appeals. 

William W. White, Jr., for plaintiff. 
McLendon, Brim, Holderness & Brooks, and C. T. Leonard, Jr., for 

the defendant. 

JOHNSON, J. This appeal is predicated in the main upon assign- 
ments of error to  the effect that  the trial court erred in making the cru- 
cial findings of fact and conclusions of law. By Assignments Yos. 1 
to  6, inclusive, the plaintiff attempts to  challenge the sufficiency of 
the evidence to  support Findings of Fact Nos. 3, 5, 6, 8, 9, and 10. By 
Assignments Nos. 7 to 15, inclusive, he attempts to challenge the re- 
fusal of the court to adopt nine findings tendered by him. By Assign- 
ments Nos. 16 to  22, inclusive, the plaintiff attempts to  challenge 
separately each of the seven conclusions of law made by the court. 

The foregoing assignments of error, 22 in number, are not supported 
by exceptions previously noted. The exceptions appear in the record 
under the assignments of error. This is not in compliance with our 
rules. See Rules 19 (3) and 21, Rules of Practice in the Supreme Court, 
221 N.C. 544. 

The infraction of rules here presented is similar to  that in Holden v. 
Holden, 245 N.C. 1, 95 S.E. 2d 118, from which we quote: ('The appel- 
lant in his case on appeal undertakes to set out six assignments of 
error based on a like number of exceptions. However, the exceptions 
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appear nowhere in the record except under the purported assignments 
of error. Such exceptions are worthless and will not be considered on 
appeal." 

T o  like effect ie the decision in Rigsbee v. Perkins, 242 N.C. 502, 504, 
87 S.E. 2d 926, 927, where it  is said: "Thus it  is manifest that  the as- 
signment of error on which the appeal is predicated is not supported 
hy an exception. And the rule is that only an exception previously 
noted in the case on appeal will serve to present a question of law for 
this Court to  decide. S. v. Gordon, 241 N.C. 356, 85 S.E. 2d 322; Moore 
v. Crosswell, 240 N.C. 473, 82 S.E. 2d 208. The function of the assign- 
ments of error is to  group and bring forward such of the exceptions 
previously made and noted in the case on appeal as the appellant de- 
sires to preserve and present to  this Court. Swts v. Ins. Co., 241 N.C. 
483, 85 S.E. 2d 602; Dobias v. White, 240 K.C. 680, 83 S.E. 2d 785. 
-4n assignment of error, as in the case at hand, not supported by an 
exception comes to naught and r i l l  be disregarded." 

See also Szrits v. Insurance Co., 241 X.C. 483, 85 S.E. 2d 602, where 
it  is said: "The appeal seems to be predicated in the main upon assign- 
ments of error to  the effect that the court erred in making findings of 
fact Nos. 5, 13, 18, and 20. But these assignments are not supported 
by exceptions previously noted as required by our rules. See Rules 19 
131 and 21, Rules of Practice in the Supreme Court, 221 N.C. 544. 

"When it  is claimed that findings of fact made by the judge are not 
supported by competent evidence, a litlgant nho  would invoke the 
right of review must point out specifically the alleged error. This he 
ims t  do by esception. The assignment of error alone will not suffice. 
TVorsley v. Rendering Co.. 239 S.C. 547, 80 S.E. 2d 467; Donnell v. 
Cox, 240 N.C. 259, 81 S.E. 2d 664. 

.'The function of the assignment of wrors is to group and bring for- 
n-ard such of the  exceptions pre~iously iiiade and noted in the case on 
appeal as the appellant desires to preserve and present to  the Court. 
Jloore v. Crosswell. 240 K.C. 473, 82 S.E. 2d 208; Dobias v. White, 
240 N.C. 680, 83 S.E. 2d 785: Rn~r-1s 21 .  Lzipton, 193 N.C. 428, 137 S.E. 
175. Therefore an ass~gninent of error not supported by an exception 
will be disregarded. Moore zq. C~mw.rell, supra; Donnell v. Cox, supra; 
S. 2). Gordon, ante, 356. This rule is luandatory and will be enforced 
ex mero motu." 

See also Putnam v. Pttblrcntions. 245 S .C.  432, 96 S.E. 2d 445; 
Jloore v. Crosswell. 240 S .C.  473, 82 S.E. 2d 208. 

I n  the instant case, the only exception cognizable under our rules is 
the general exception to the judgment. This brings here for review the 
single question whether the facts found support the conclusions and 
judgment. I t  does not bring up for review "the findings of fact or the 
evidence on which they are based." Hoover v. Crotts, 232 N.C. 617, 
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H I N C H E R  2). HOSPITAL CARE Asso. 

61 S.E. 2d 705; Bailey v. McPherson, 233 N.C'. 231, 63 S.E. 2d 559; 
Greene v. Spivey, 236 N.C. 435, 73 S.E. 2d 488. It is manifest tha t  the 
findings of fact support the conclusions and judgment. 

The judgment below is 
-4ffirmed. 

D. J. HINCHER r. THE HOSPITAL CARE SPSOCIATION, INC. 

(Filed 21 May, 1938.) 

1. Trial § 22b- 
Defendant's evidence which is not a t  variance with plaintiff's evidence 

but which tends to explain and clarify it, may he considered on motion 
to nonsuit. 

2. Trial s 24a- 
When the plaintiff offers e~ idence  sutficient to constitute a gvimu facie 

case in a n  action in which the defendant has set up an affirmative de- 
fense, and the evidence of the plaintiff establishes the truth of the af- 
firmatire defense as  a matter of law, a judgment of nonsuit may be en- 
tered. 

3. Insurance 8 38- Evidence held to  show t h a t  operation was for  pre- 
existing condition within exclusion clause of hospital insurance. 

Plaintiff instituted this suit to recover medical expenses for a goitre 
operation performed subsequent to the date of the hospital policy sued 
on. Plaintiff testified to the effect that she had visited her doctor on sev- 
eral occasions prior to the application for the hospital policy in suit and 
had suffered similar symptoms both before and after making the appli- 
cation, but that  the doctor did not tell her until af ter  the policy was 
issued that she had a goitre. Deposition of the doctor, introduced by de- 
fendant, was to the effect that the goitre condition, for which the opera- 
tion was performed, had its inception prior to the date of the application. 
Held:  Plaintiff's evidence, together with defendant's eridence in clarifl- 
cation and explanation thereof, but not in contradiction therewith, estab- 
lishes as a matter of law that  the operation was for a condition which 
existed prior to the effective date of the policy, and therefore was within 
the exclusion clause of the policy. 

4. Trial 8 SO- 
Ordinarily, where all the e~ idence  bearing upon a n  issue points in the 

same direction, with but one inference to be drawn from it, an instruction 
to find in support of such inference, if the eridence is found to be true, 
is proper. 

. ~ P P E A L  by defendant from Crissnzan, J.! and a jury, a t  January 
Civil Term, 1958, of WILKES. 
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Civil action to recover for hospital and surgical benefits under a 
certificate of insurance of the Blue Cross type. 

The plaintiff sued to recover for hospital and surgical expenses cov- 
ered by the insuring clauses of the certificate. The defendant denied 
liability, relying upon exclusion clauses which provide that  none of 
the policy benefits will be available to any person hospitalized or 
operated upon ('for any condition, disease. or injury which existed on 
or before the effective date" of the certificate. 

The defendant alleged that  the plaintiff's surgical operation was due 
to a condition existing on the effective date of the certificate. This 
plea, by way of affirmative defense, presented the only controverted 
issue in the trial below. 

The evidence bearing on the issue may be summarized as follows: 
The plaintiff made application for the certificate on 10 November, 
1955. It became effective 1 January, 1956. On 4 May, 1956, while the 
certificate was in full force and effect, the plaintiff was admitted to  the 
Davis Hospital in Statesville and underwent surgery for a goitre con- 
dition. She incurred hospital and surgical bills totalling $343.80, which 
the defendant has refused to pay. 

On cross-examination the plaintiff testified: "I know Dr. Warner of 
Statesville; he was connected with the Davis Hospital in Statesville. 
Dr. Warner saw me with regard to my illness, my physical condition, 
but I don't recall the first time that  he did see me. I didn't know to 
keep the dates and so I didn't keep the dates. He saw me in September, 
1955, but I can't recall whether he saw me on the 10th day of September, 
1955. As a matter of fact, I don't recall whether lie saw me three 
times in September, 1955, or not. I didn't keep the dates, but I do re- 
call going to Davis Hospital in September, 1955. I don't recall how 
many times I had seen Dr. Warner before I mas admitted to the Davis 
Hospital in September, 1953, but I don't recall the number of times. 
I didn't keep the dates and therefore I don't know whether I saw Dr. 
Warner twice in October, 1955, or not. I can't recall offhand whether 
I saw Dr. Warner twice during October, 1955; I mean I have seen him 
a lot. I don't know whether it  was twice during the month of October, 
1955. . . . I won't say whether it was six times prior to  November, 
1955, because I don't know. . . . I saw Dr. Warner before I signed 
the application but I don't recall how many times I saw him before 
I signed it. . . . Well, I had seen him more than one time prior to  Nov- 
ember, 1955, but I won't say how many times because I didn't recall 
how many times, . . . 

"When I went to the hospital on hIny 4, 1956, a t  the time they oper- 
ated during that  stay in the hospital, they operated on my neck, that  
is all I know. I don't know whether I had a goitre. A goitre is what the 
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doctor was supposed to have operated for. That is what he told me he 
operated for. (Italics added.) 

"Well, I have had a choking for a long time and headaches and I 
still have it, and have had that  choking for some time. I have never 
been to the doctor with a goitre in my throat. I have never went to  him 
with intentions of saying that  I had a goitre because I never had 
thought that I ever had and I still don't. I still have the choking and 
am not any better; in fact, I am worse than I was before the operation. 
When I went to  see Dr. Warner the first time in September, 1955, I 
complained to the doctor of nervousness and recurrent choking and 
tightness in my throat and that I had trouble swallowing. I won't re- 
call the date because I don't know, but I have told him that  several 
times when I would go to  him because it was right. He is the doctor 
and I did not know what I had except I knew I had a headache and a 
choking and that  is all I knew. I just told the doctor how I felt and 
he made some examinations and had two metabolism tests made and he 
made a blood count and urinalysis and other tests and they ran several 
tests on me. I don't know exactly when my choking started because I 
didn't know I would have to keep the dates, but I had this choking 
feeling when I first went to see Dr. Warner. When the doctor took this 
goitre out in May, 1956, he did not tell me when it  had started and he 
did not tell me when I first came to see him in September, 1955, that  
I had a goitre." (Italics added.) 

At the close of the plaintiff's evidence the defendant moved for 
judgment as of nonsuit. Motion overruled. Defendant excepted. 

The defendant offered the deposition of Dr. W. A. Warner, taken by 
the plaintiff. I n  essential part it is as follows: 

Direct examination by Mr. Osteen: "My name is W. A. Warner and 
I am a physician practicing a t  Davis Hospital in Statesville. I am en- 
gaged in the general practice. 

"I know Dorothy J. Hincher and I have examined this woman. I 
first saw her on September 10, 1955, and have had occasion to  examine 
her since that  time. I examined her on May 4, 1956, and have examined 
her a number of times since that  time. She is still under my care. 

"When I first saw Mrs. Hincher on September 10, 1955, she was 
complaining of nervousness, recurrent bouts of choking, tightness in 
her throat, trouble swallowing. She stated she had had no previous 
goitre history and that  there had been no weight loss, no increased ap- 
petite, etc. Physical examination revealed blood pressure of 136/84, 
pulse 84. Examination of the thyroid, I thought, was diffusely enlarged, 
non tender, freely movable. It was my feeling a t  this time that  the pa- 
tient had a goitre and in all probability the goitre was toxic. She was 
instructed to return September 16, 1955, a t  which time she stated she 
felt terrible. She had been nervous all week with frequent headaches. 
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She was hospitalized then and the following studies were done: B M R  
was + 1  and the repeat examination was +3. Blood cholesterol was 117 
mg.%. All other laboratory work including complete blood count, 
urinalysis, sedimentation rate and Wasserman were normal. At  that  
time I asked Dr.  John Rosser, member of our surgical staff, to  examine 
her thyroid gland. His opinion as written on the consultation sheet 
was 'Thyroid gland slightly enlarged but not enough to cause symp- 
toms, i t  would seen1 to  me. I advise observation and conservative ther- 
apy for the time being.' 

"I also asked Dr.  J. R. Stewart, who was our otholaryngologist, to 
laryngoscope Mrs. Hinclier t o  find out whether ithis thyroid was com- 
pressing her throat. She was therefore laryngoscoped on September 
22nd and no pathology was visualized. Because all studies indicated 
this thyroid was non-toxic, patient was discharged on medical care. I 
next saw her on October 8, 1955, when she stated she felt better. I 
next saw her on October 29, 1955, when she said she continued to  feel 
better in most ways, that  is her headaches were less frequent. She stated 
she was still quite nervous, was still having choking and smothering 
spells. It was felt that  there was no change in the physical examination 
a t  this time. She was next seen on November 14, 1955, when she said 
she had a splitting headache for the previous two days and tha t  her 
nervousness was worse. She was seen again December 3, 1955. Her 
symptoms were essentially the same as on the previous visit. She was 
seen again on the next day when she said she had had a headache for 
the previous week. . . . 

"I next saw her on January 28,1956, when she complained of nervous- 
ness and trembling hands. Her next visit was on February 11, 1956, 
when she stated she had had a migraine headache all week, tha t  she 
was unable to  sleep and was 'choking again.' I next saw her on March 
3, 1956, when she stated she had been feeling better until 2 or 3 days 
prior to  the visit. Since then she had been more nervous than usual. 
She returned to my office on March 1.5th complaining of a generalized 
headache. 

"I next saw her on April 7, 1956, a t  which time she stated her head- 
ache u-as still persisting. She was next seen April 23, 1956, again with 
another headache. She thought her nervousness was less a t  tha t  time. 
She stated she was again 'choking' in her throat. I next saw her on 
M a y  4, 1956, when she said she was feeling worse. It was her feeling 
that her 'choking' had now reached :L stage where 'I cannot stand i t  
any longer.' She was hospitalized on that date. Laboratory studies a t  
that time showed a h a 1  metabolism of +3,  normal urinalysis, blood 
count, serum calciuni 9.4 mg.% and a serum cholesterol of 223 mg.%. 
At this time I referred her to Dr.  Paul Lanier Ogburn, another surgeon 
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on our staff. H e  thought her thyroid was enlarged but i t  was also his 
feeling that  the thyroid was non-toxic. On May 9, 1956, I recorded in 
the progress notes: (Continues to  have choking, smothering, tension 
headaches. Patient is a severe Psycho-neurotic, but I still feel that  a 
subtotal thyroidectomy would be justified on the basis tha t  she may 
have some obstructive tissue.' Consequently, she was scheduled for 
surgery on M a y  14, 1956, and a subtotal thyroidectomy was done. At 
tha t  time i t  was found that  each thyroid lobe was approximately two 
times normal size with the left lobe being slightly larger than the right. 

"The headaches, nervousness, could have come from conditions other 
than goitre trouble; in fact, she has continued to have headaches since 
her surgery. I thought she had a goitre the first time I saw her back 
in September, 1955, but a t  that time that  i t  was relatively dormant. 
Based on my findings and my examination of Mrs. Hincher, I have an  
opinion satisfactory to  myself and based on a reasonable medical cer- 
tainty tha t  the goitre was present prior to January 1, 1956, and that  
i t  was dormant or non-toxic. After January 1, 1956, i t  was my feeling 
tha t  Mrs. Hincher became worse in the last two or three months prior 
to her surgery. It was my feeling tha t  her goitre had probably increas- 
ed in size. 

"A goitre condition is not comparatively a simple condition to diag- 
nose. A toxic goitre is relatively easy to diagnose, but a simple colloid 
goiter causes symptonls by mechanical obstruction and as  such can- 
not be measured accurately externally. Based on my findings, on my 
examination of RIrs. Dorothy J. Hincher, I have an opinion satisfactory 
to myself based on a reasonable medical certainty as to whether or not 
the goitre condition could possibly not have existed prior t o  January 
1, 1956, and it is my opinion that  the goitre did exist prior to  January 
1, 1956, but probably increased in size several months prior to  her 
surgery." 

Cross Examination: "The condition for which she was admitted to  
Davis Hospital on M a y  4, 1956, was substantially the same physical 
condition tha t  I found upon my seeing Mrs. Hincher the first time in 
September, 1955. I n  other words, she had nervousness, choking, tight- 
ness in the throat, trouble with swallowing, and these were the symp- 
toms which I have specified and described and she had those symptoms. 
I n  my opinion, Mrs. Hincher had this goitre when I first saw her in 
September, 1955. The operation which was performed was done by Dr.  
Ogburn and he removed the goitre during the hospital admission of 
May 4, 1956." 

At  the close of all the evidence, the defendant renewed its motion 
for judgment as of nonsuit. Motion denied. Defendant excepted. 

The defendant in apt  time tendered in writing the following request 
for special instruction: "Gentlemen of the jury, I charge you that if 
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you believe the evidence in this case and find the facts to  be by the 
greater weight of the evidence as all the evidence tends to  show, it  will 
be your duty to answer the first issue YES." Request denied. Defendant 
excepted. 

The following issue was submitted to the jury and answered as indi- 
cated: "Was the hospitalization and the surgical operation upon the 
plaintiff due t o  a condition existing as of the effective date of the 
certificate? Answer: NO." 

The parties having stipulated that  the plaintiff should recover the 
sum of $343.80 in the event the issue should be answered in her favor, 
judgment was entered in accordance with the stipulation. The defend- 
ant appeals. 

Claude V. Jones fo r  appellant. 
W. H. McElwee and TV. L. Osteen for appellee. 

JOHNSON, J. The defendant's chief assignments of error challenge 
the rulings of the trial court in denying its motion for judgment as of 
nonsuit and in refusing to give the jury the peremptory instruction as 
requested by the defendant. 

"Defendant's evidence which is not at variance with plaintiff's evi- 
dence but which tends to  explain and clarify it, may be considered on 
motion to  nonsuit." Robbins v. Crawford, 246 N.C. 622, 99 S.E. 2d 852. 
See also Nance v. Hitch, 238 N.C. 1, 76 S.E. 2d 461, and cases there 
cited. 

It is also established by our decisions that,  "When the plaintiff offers 
evidence sufficient to constitute a prima facie case in an action in 
which the defendant has set up an affirmative defense, and the evidence 
of the plaintiff establishes the truth of the affirmative defense as a mat- 
ter of law, a judgment of nonsuit may be entered." See also Thomas- 
Yelverton Co. v. Ins. Co., 238 N.C. 278, 77 S.E. 2d 692; Goldberg v. 
Ins. Co., 248 N.C. 86, 102 S.E. 2d 521. 

I n  the instant case it is apparent that  various phases of the testi- 
mony of Dr. Warner, given as a witness for the defendant, harmonize 
with and tend t o  explain and clarify tht: plaintiff's testimony, without in 
any manner contradicting it. And when the plaintiff's testimony is con- 
sidered in connection with the clarifying phases of the defendant's evi- 
dence, i t  is manifest that  the defendant's affirmative defense is estab- 
lished as a matter of law by the plaintiff's evidence. We conclude, 
therefore, that the ruling of the trial court in denying the defendant's 
motion for judgment as of nonsuit must be held for error and reversed. 
This being so, it is not necessary to  discuss a t  length the question 
whether the court also erred in denying the defendant's request for a 
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peremptory instruction. Ordinarily, where all the evidence bearing 
upon an issue points in the same direction, with but one inference to  
be drawn from it, an instruction to find in support of such inference, 
if the evidence is found to be true, is proper. Commercial Solvents v .  
Johnson, 235 N.C. 237, 243, 69 S.E. 2d 716, 721. Here it  is manifest 
that  the defendant was entitled to  a peremptory instruction. For cor- 
rect form of instruction, see Shelby v. Lackey, 236 N.C. 369, 72 S.E. 
2d 757; Peek v. Trust Co., 242 N.C. 1, 11, 86 S.E. 2d 745, 753 ; Rhodes 
v. Raxter, 242 N .  C. 206,210, 87 S.E. 2d 265, 268; Commercial Solvents 
v. Johnson, supra. 

The judgment below will be 
Reversed. 

IDELL H. COCKMAN v. CURTIS E. POWERS. 

(Filed 21 May, 1968. ) 

1. Automobiles 8 19: Negligence 14 1/6- 
One who is required to act in a n  emergency is not held by the law to 

the wisest choice of conduct, but only to such choice as  a person of ordi- 
nary care and prudence, similarly situated, would have made. 

2. Same-- 
One cannot escape liability for acts otherwise negligent because done 

under the stress of a n  emergency if such emergency was caused, wholly 
or in material part, by his own negligent or wrongful act. 

3. Automobiles § 47- Evidence held insuttlcient t o  show negligence on  
par t  of defendant who was acting in sudden emergency. 

Plaintiff's evidence tended to show that she called defendant late a t  
night after her husband had gone to work on the night shift  and insisted 
that  defendant come to her home to talk with her in regard to reemploy- 
ing her in his plant, that  defendant drove up in the driveway and she 
came out and sat  on the edge of the back seat with her feet in the open 
door, and that  while they were talking plaintiff's husband suddenly a r -  
rived, jerked plaintiff's arm, that she jerked back and fell in the car, 
that plaintiff's husband, cursing and threatening defendant, threw some- 
thing a t  him and started around the car toward defendant, and that  while 
plaintiff's husband was thus subjecting him to physical and verbal attack 
defendant started the car and backed out of the driveway, that  in some 
manner plaintiff caught in the door of the car and was dragged to her 
injury. Held: The evidence discloses that defendant was required to act 
in a sudden emergency, and upon plaintiff's evidence. was without fault 
in causing the emergency, and therefore the evidence fails to disclose 
negligence on his par t  under the circumstances. 

4. Trial 5 22a- 
Plaintiff must recover, if a t  all, on the basis of the evidence offered, 
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and while on motion to nonsuit, the evidence must be considered in the 
light most favorable to plaintiff, no facts or inferences may be drawn 
from the evidence predicated upon a disbelief of her testimony. 

APPEAL by plaintiff from Phil l ips ,  J., Sovember 25, 1957, Civil 
Term, of RAPU'DOLPH. 

Personal injury action. 
Plaintiff alleged tha t  the injuries she received on Sunday, November 

11, 1956, shortly after midnight, were proximately caused by the de- 
fendant's negligent operation of his 1956 Mercury (4-door) automobile. 

-4t the close of plaintiff's evidence, the court, upon defendant's mo- 
tion, entered judgment of involuntary nonsuit. 

Plaintiff excepted and appealed. 

Hamlnond  dl: W a l k e r  for plaintiff ,  appel lant .  
M o s e r  & Moser  and Vazryhn. Hudson ,  F u r e l l  & Carter  by  R a l p h  M. 

S t o c k t o n ,  Jr., for  de fendant .  appellee. 

BOBBITT, J. Plaintiff's testimony is the only evidence as  t o  the  
cause and circumstances of her injuries. Since the only question is the  
sufficiency of plaintiff's evidence to  survive defendant's motion for 
judgment of nonsuit, a close examination of plaintiff's testimony is re- 
quired. Her testimony, summarized in part and quoted in part, is set 
out below. 

Plaintiff lived with her husband, Clarence Cockman, and their 10 
and 1-year old sons, some three i d e s  south of Asheboro. She was em- 
ployed, and had been for some six months, as a sales clerk in an Ashe- 
boro store; but before this employment she had worked for defendant 
"at  different jobs a t  the Poners Poultry Company in Asheboro for 
about a year." 

On Saturday, November 10. 1956, plaintiff and her husband "had 
had an argument," and her husband was mad when he left home. H e  
was to be a t  work from midnight until 7:OO a.m. and was not expected 
home until around 7 or 8 o'clock on Sunday morning. Plaintiff's 10- 
year old son was spending the n-eek-end away from home. Only plain- 
tiff and her I-year old son, who ~ v a s  asleep, were a t  home; and plain- 
tiff "didn't expect anyone else to  come to  (her) house tha t  night." 

Under these circumstances, "the early morning of November 11, 
1956," plaintiff telephoned defendant. She located him a t  his place of 
business in Asheboro. I n  response to  her statement tha t  she wanted 
to  see him and talk to  him about work, defendant told her he had been 
asleep, "that he didn't r a n t  to  come that  night, or something on t h a t  
order," but mould come on Sunday morning. Plaintiff insisted t h a t  she 
had to  see him then. Thereupon, defendant consented to  come to  plain- 
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tiff's house; and some 20 to 25 minutes after the telephone conversa- 
tion defendant drove his 1956 Mercury from the public road into the 
private driveway a t  the Cockman home and parked. The Cockman 
driveway is a "car route wideJJ and leads straight to the "car house." 
When parked, the back end of defendant's car was "about two car- 
lengths or probably more, from the roadway." 

When plaintiff heard defendant drive up and park, she went out to  
defendant's parked car. She had told defendant she would meet him 
there. Defendant did not get out of his car, nor did he open the front 
door. H e  opened the (right) back door, which opened a t  the rear tow- 
ards the front; and plaintiff "got in and sat on the edge of the seat 
on the right side." Her feet and legs were "in the door-like, call i t  the 
running-board." Plaintiff ~ v a s  attlred in "her lounging pajamas, 2-piece, 
red and trimmed in white, wlth long sleeves and long pants." 

In  her testimony on direct examination, plaintiff didn't "think that  
the headlights or parking lights were onJJ7 on defendant's car, and didn't 
"think that  the motor was running," when she went out to  the car or 
during her conversation with defendant in the car. On cross-examina- 
rlon, she was positive that the lights were out;  and her testimony as to  
defendant's having "started up" the car, referred to below, tends to  
confirm her thought that  the motor was not running. 

I n  the car, defendant seated in the front seat under the steering 
wheel and plaintiff seated on the back seat on the right side "as when 
she got in the car," plaintiff and defendant talked "a few minutes." 
The gist of their conversation was tha t  plaintiff was dissatisfied with 
her job as sales clerk in the -1sheboro store and "asked if she could 
go back to  work a t  (defendant's) poultry company." 

The midnight conference terminated abruptly when plaintiff's hus- 
band, "a big man physically." drove up, stopped in front of the house, 
and \vent straightway to  rhe parked Mercury. 

Plai~~t i f f ' s  husband, cursing, jerked plaintiff by her hand or arm. 
Plaintiff "jerked back from h i n ~  and . . . fell in the foot-board of the 
car." As plaintiff struggled to get up, her husband gave attention to  
defendant. Defendant remained seated in the front seat, under the 
steering wheel. Plaintiff "saw his (her husband's) head pass and it 
xvas in the front towards Mr. Powers." She "imagined" that  her hus- 
band n-as "in a terrible state." She testified: "My husband threw some- 
thing at  3Ir.  Powers and cursed him and threatened him; I couldn't 
say what he said when he threatened him: I can't recall. H e  said some- 
thing similar to 'I will kill you,' but he was talking SO fast I couldn't 
i~nderstand." Earlier, she had testified: "My husband got out of the 
c:tr and came up to the car I was in;  he commenced cursing, talking 
fas t ;  I can't exactly repeat what he was saying; I couldn't say he was 
clirqing me or Mr. Powers; I don't know whether I could repeat what 



406 I N  THE SUPREME COURT. [248 

was said but he just said, 'g-- d---,' and all such as that ;  he raised his 
voice and there was all kind of vulgar talk." 

I n  this dilemma, under physical and verbal attack by plaintiff's hus- 
band, defendant "started up" his car and backed out of the driveway. 
I n  so doing, the car "jolted" and plaintiff was thrown out. I n  some 
manner, she was caught in the door and dragged 6-8 feet. Defendant 
did not linger to ascertain the extent of her injuries or to  render assis- 
tance. 

Plaintiff alleged that defendant and Cockman "engaged in an argu- 
ment"; that  defendant started and backed his car, suddenly and with- 
out warning to her, "just as the plaintiff was attempting to  get out of 
the car"; and that  "the right rear door of the said Mercury automobile 
caught plaintiff and threw her to  the ground." Her testimony shows a 
violent assault by Cockman on defendant, not an argument between 
them. Also, her testimony was that  she was thrown out of the car un- 
der these circumstances: "I was getting up from the foot-board when 
the car jerked; I was not sitting but I was down, my head was not 
down; I was trying to  get up to  get out; I was not flat on my back, I 
was not on my side, I was kind of in a sitting position." However, the 
variance between plaintiff's allegations and her testimony is not the 
basis of decision. 

It would seem, accepting plaintiff's testimony, tha t  plaintiff's hus- 
band did not correctly appraise the innocent purpose of plaintiff's 
meeting with defendant or the subject of their conversation. Be that  
as i t  may, the impression is indelible that plaintiff's husband's words 
and actions were such that  defendant had reasonable ground to believe 
that  he was in danger of suffering serious bodily harm or even death 
a t  the hands of his assailant. It is clear that,  in starting and backing 
his car, he acted under circumstances of emergency. I n  fact, it is ap- 
parent that  neither plaintiff nor defendant was then concerned with 
what the other was doing or might do. Rather, each was concerned with 
what plaintiff's husband was doing or might do. 

Decision requires the application of well settled legal principles to  
a factual situation somewhat different from any heretofore considered 
by this Court. Indeed, despite diligent research, no decision in any 
jurisdiction involving a similar factual situation has come to our at- 
tention. 

The doctrine of intervening negligence, Riddle v. Artis, 243 N.C. 
668, 91 S.E. 2d 894, and cases cited, as ordinarily applied, does not fit 
the present factual situation. The assault by Cockman on defendant 
did not intervene between defendant's act and plaintiff's injury. On 
the contrary, i t  preceded defendant's act and was the cause thereof. 
Plaintiff's testimony is explicit that defendant started and backed his 
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car while he was under violent attack by Cockman. Thus, defendant's 
act intervened between Cockman's wrongful act and plaintiff's injury; 
and the question is whether defendant's act may be considered a negli- 
gent act proximately causing plaintiff's injury. Butner v. Spease, 217 N. 
C. 82,88,6 S.E. 2d 808, which cites Scott v. Shepherd, 2 B1. 892 (Squib 
case). 

"One who is required to  act in an emergency is not held by the law 
to  the wisest choice of conduct, but only to  such choice as a person of 
ordinary care and prudence, similarly situated, would have done." 
Stacy, C. J., in Ingle v. Cassady, 208 N.C. 497, 181 S.E. 562; Simmons 
v. Rogers, 247 N.C. 340, 348, 100 S.E. 2d 849, and cases cited; 38 Am. 
Jur., Negligence Sec. 41; 65 C.J.S., Negligence Sec. 17. 

The only reasonable inference that  may be drawn from plaintiff's 
testimony is that  defendant, under the circumstances, was required 
t o  act instantly, without opportunity to  reason or to  reflect, to protect 
himself from serious bodily harm; and that  the threats and violence of 
plaintiff's husband were of such nature that  defendant's attempt to  
leave the premises as quickly as possible cannot be considered doing 
what an ordinarily prudent man would not have done under the same 
or similar circumstances, Moreover, it would seem that  the threats and 
violence of plaintiff's husband were of such nature as to  destroy wholly 
defendant's capacity to  make inquiry or observation as to  plaintiff's 
position following her tussle with her husband in the back of defend- 
ant's car. 

True, one cannot escape liability for acts otherwise negligent be- 
cause done under the stress of an emergency if such emergency was 
caused, wholly or in material part, by his own negligent or wrongful 
act. Brunson v. Gainey, 245 N.C. 152,95 S.E. 2d 514, and cases cited; 38 
Am. Jur., Negligence Sec. 41: 65 C.J.S., Negligence Sec. 17(e).  

On the basis of plaintiff's testimony, can it  be fairly said that  the 
sudden emergency with which he was confronted was caused, wholly 
or in material part, by defendant's wrongful conduct? 

If it  were our function to weigh plaintiff's testimony, i t  might, in 
some respects, impose an undue burden on credulity. Suffice to say, we 
must accept plaintiff's testimony a t  full face value in passing upon 
the legal sufficiency of the evidence to  survive the motion for nonsuit. 

It appears from plaintiff's testimony that  her husband's rage and 
violence, without allowing either plaintiff or defendant an opportunity 
to explain the wholly innocent character of their meeting, was the 
sole cause of the emergency situation in which defendant acted. She 
testified that  she hadn't given a thought "to whether there would be 
trouble a t  (her) house if (her) husband returned that  night." 

As to  defendant, be it  remembered that plaintiff is quite positive 
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tha t  defendant came to her house on this occasion reluctantly, be- 
cause of plaintiff's insistence and for the sole purpose of discus- 
sing plaintiff's request for re-employment a t  defendant's place of 
business. There is nothing in plaintiff's testimony to  the effect that 
there had been any prior relationship between plaintiff and defendant 
except that  of employee and employer, which had terminated some 
six months previously, or that  defendant knew that  plaintiff was alone, 
or that she and her husband had quarreled, or that  the purpose of their 
meeting was other than that  stated by plaintiff in her telephone con- 
versation, or that his conduct after arrival involved any improper or 
wrongful act on his part, or that he had reason to  anticipate sudden 
and unexplained violence on the part of plaintiff's husband if he 
were a t  home or came to  his home. Accepting plaintiff's testimony, the 
most that can be said is that  defendant was indiscreet in going to 
plaintiff's home or in not refusing to talk with plaintiff under the 
circunlstances described in her testimony. 

Accepting plaintiff's testimony, it may be that  she, with knowledge 
of facts she did not communicate to defendant, set the stage for the 
sudden emergency by arranging for defendant to  come to  her home 
under conditions known to her but not communicated to defendant. 

We conclude that  the sudden and critical emergency in which de- 
fendant acted was not caused by any wrongful act of defendant but 
wholly by the violence of plaintiff's husband. If plaintiff set the stage 
therefor, this cannot avail her in her action against defendant. 

If it be considered that  this is an unrealistic appraisal of the factual 
situation, our answer is tha t  plaintiff's testimony has made it  so. 
Plaintiff must recover, if a t  all, on the basis of the evidence offered. 
While the evidence must be taken in the light most favorable to  lai in- - 
tiff, we are not a t  liberty to  base decision on facts or inferences pred- 
icated upon disbelief of her testimony. 

Affirmed. 
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1. Associations 8 5- 
A t  common law unincorporated labor unions, having no existence 

separate and distinct from its members, cannot sue or be sued as  a legal 
entity. 

2. Same: Process § 7 % - 
An unincorporated labor union doing business in North Carolina by 

performing acts for which i t  was formed can sue and be sued a s  a sepa- 
rate legal entity in the courts of this State, and may be served with process 
in the manner prescribed by statute. G.S. 1-69.1, G.S. 1-97(6). 

8. Process § 7 % - 
Where an unincorporated labor union makes a special appearance and 

moves to dismiss on the ground of want of valid service, the court, upon 
request, should hear the evidence, find the facts and decide whether or 
not the defendant is doing business in this State by performing any 
of the acts for which it  was formed and had failed to appoint a n  agent 
upon whom due process eonld be served, and upon an adjudication that  the 
service of summons under G.S. 1-97(6) was valid, without finding the 
facts, the cause must be remanded. 

4. Appeal and E r r o r  8s 6, 55- 
Where, on appeal from order overruling defendant's motion to dismiss 

on the ground of want of valid service on defendant labor union and order 
overruling demurrer of defendant labor union and individual officers, 
who were personally served, the cause is remanded for proper adjudica- 
tion of the motion to dismiss, the questions of lan- raised by the demurrer 
and the question whether a temporary restraining order was properly 
issued in the cause, will not be determined, since if i t  should be decided 
upon the further hearing in the lower court that the union had not been 
properly s e r ~ e d  with process, the other questions would be moot. 

APPEAL by defendant from Pless, J., 26 August 1957 Term of R ~ E C K -  
LENBURG. 

Action by plaintiffs, who are owner-operators of their equipment 
in the employment of Akers Motor Lines, Inc., and are members of, 
and represented by, the defendant Union as their exclusive bargaining 
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representative under the Kational Labor Relations Act, to  restrain 
the defendant Union, and its agents, from enforcing the seniority pro- 
visions of a collective bargaining agreement entered into by and be- 
tween the Akers Motor Lines, Inc., and the defendant Union for its 
members, which contract allegedly takes away from plaintiffs their 
seniority rights as employees of the Akers RIotor Lines, Inc. 

On 19 August 1957 the plaintiffs had the clerk of the Superior 
Court of Mecklenburg County to  issue in this action a summons ad- 
dressed to  the sheriff of that  county commanding him to  serve it  upon 
Local Union 71, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL-CIO; A. L. Gunter and 
Edward Hargett, the defendants named in the action. The sheriff 
made his return on the same day showing that he had served the sum- 
mons upon the defendants A. L. Gunter and Edward Hargett, and de- 
livered to  them copies of the summons and the complaint. 

On the same date the plaintiffs had the Clerk of the Superior Court 
of Mecklenburg County to issue a summons addressed t o  the Sheriff 
of Wake County for service upon the Secretary of State of North 
Carolina, who in the summons is designated "statutory process agent" 
of the defendant Local Union. The Sheriff of Wake County, as shown 
by his return on the summons, served it on the Secretary of State of 
North Carolina on 20 August 1957 by leaving with him copies of the 
summons, the complaint and an order to show cause. 

On 19 August 1957 J. B. Craven, Jr .  Judge presiding over a term 
of Superior Court in Mecklenburg County, issued an  order to  show 
cause, based upon the complaint filed herein, commanding the de- 
fendants to appear before Judge Dan K. Moore a t  the Mecklenburg 
County Courthouse a t  10:OO a. m. on 26 August 1957, and show cause. 
if any they could, why a temporary injunction should not be issued 
against the defendants, restraining them, among other things, from 
carrying out the present provisions of the collective bargaining con- 
tract between the defendant Local Union and the Akers Motor Lines, 
Inc., insofar as it adversely effects any seniority right of the plaintiffs. 

On 26 August 1957 the defendant Local Union made a special ap- 
pearance by its counsel before Judge Pless presiding over the 26 August 
1957 Term of Mecklenburg County Superior Court, and moved that 
the action against it be dismissed on the ground that no service of 
process had been made upon it, and the court had acquired no juris- 
diction over it, and that Judge Pless find the facts upon which he 
based his ruling on the motion to dismiss. 

I n  an order dated the same day, though apparently rendered 30 
September 1957, Judge Pless denied the motion to dismiss. I n  denying 
it, he found no facts, and there is nothing in the record to show that 
he heard any eridence, or that the parties offered any evidence, es- 
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cept tha t  there is in the record the complaint, and the summons above 
referred to, and except the order of Judge Pless issuing a temporary 
injunction against the defendants, until the further orders of the 
court. Judge Pless' order issuing the temporary injunction states that  
the matter came on t o  be heard upon Judge Craven's order to  show 
cause, and then his order states: "and being heard, and i t  appearing 
to the undersigned, and being found as  facts, that  the defendants have 
been properly served with process, tha t  the defendants are present and 
before the court." This order is dated 26 August 1957, though i t  ap- 
pears from the record that  with the consent of all parties the court 
reserved its rulings, and entered the order out of term on 30 September 
195 7. 

It seems from the record that  with the consent of the parties, Judge 
Pless rendered all his rulings on 30 September 1957, and out of the 
term, though all bear date 26 August 1957. 

On 29 October 1957 the Secretary of State of Xorth Carolina made 
a certificate to the effect that on 21 August 1957, he forwarded copies 
of the summons, complaint, and order to  show cause served upon him 
to the  defendant Local Union a t  5100 North Tryon Street, Charlotte, 
North Carolina, its last known address, and that his letter to  i t  con- 
taining the copies of the papers served upon him has not been re- 
turned t o  him, though his return address was upon the envelope. 

On the day tha t  the Local Union made its motion to  dismiss the 
action against it, all the defendants filed a demurrer to  the com- 
plaint upon three grounds: one, the court has no jurisdiction of the 
subject of the action, two, there is a defect of parties defendant, three, 
the complaint does not state facts sufficient to constitute a cause of 
action. On the same day tha t  Judge Pless entered an order denying 
the Local Union's motion to dismiss the action against it, he incorp- 
orated in the same order a ruling overruling the demurrer. 

From the order denying its motion to dimiss  the action against 
it, the  Local Union appeals. From the order overruling the demurrer 
to  the complaint, and from the order issuing a temporary injunction, 
all the defendants appeal. 

Pierce, Wardlow, Knoz &. Cnudle for Plaintiffs, Appellees. 
Robert S. Cahoon for Defendants, Appellants. 

PARKER, J. It seems apparent tha t  all of Judge Pless' orders and 
decrees, though dated 26 August 1957, by consent of the parties were 
signed by him on 30 September 1957 out of term. The record states 
that  the first notice of these decrees and orders had by any of the 
defendants was when defendants' counsel received on 2 October 1957 
n let,ter from plaintiffs' counsel enclosing copies of these decrees and 
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orders. Judge Pless signed the defendants' exceptions and appeal en- 
tries on 9 October 1957. 

The Local Union assigns as  errors the refusal of Judge Pless to  
dismiss the action against it for the reason that no service of process 
has been had upon it, and it  is not before the court, and that  Judge 
Pless did not find the facts in respect to the motion. 

The complaint alleges that the Local Union is an unincorporated 
labor union, which represents employees and collects dues therefor in 
the State, with its principal office and place of business in Mecklen- 
burg County, and that  A. L. Gunter and Edward Hargett are officers 
and agents of it, and residents of the State. 

At common law unincorporated labor unions, having no existence 
separate and distinct from its members, cannot sue or be sued as a 
legal entity. Stafford v. Wood, 234 N.C. 622, 68 S.E. 2d 268. 

An unincorporated labor union doing business in North Carolina 
by performing acts for which it  was formed can sue and be sued as 
a separate legal entity in the courts of this State, and may be served 
with process in the manner prescribed by btatute. G.S. 1-69.1; G.S. 
1-97(6) ; Construction Co. v. Electrical Workers Union, 246 N.C. 481, 
98 S.E. 2d 852; Stafford v. Wood, supra. 

The Local Union in making its motion t o  dielniss the action against 
it, asked the court to  find the facts upon which it  based its ruling on 
the motion. Judge Pless found no facts on this motion to  dismiss, 
and thereby committed error. 

This Court said in Youngblood v. Bright, 243 N.C. 599, 91 S.E. 2d 
559, in respect to  whether an unincorporated labor union is subject to  
suit under the provisions of G.S. 1-97(6) ; '(It was necessary to  de- 
cision that the court consider evidence and find the facts as to  whether 
defendant Union was doing business in North Carolina by perform- 
ing acts in this State for which i t  mas formed. Whether the facts 
alleged in the verified complaint, as to the presence and activities 
of defendant Union in North Carolina, if found to  be true, would con- 
stitute doing business in this State within the meaning of G.S. 1-97(6), 
is a question not now before us." 

There is nothing in the record to show that the Local Union, if do- 
ing business in this State by performing any of the acts for which 
it  was formed, has failed to  appoint an agent upon whom process can 
be served. I t  is ordered that  the order denying the defendant Union's 
motion to  dismiss the action against i t  be vacated, and the motion 
to  dismiss is remanded for further hearing, so that  the court below 
can hear evidence, find the facts, and decide as t o  whether or not the 
defendant Union has been properly served with process, and is or is 
not subject t o  suit as a legal entity under the provisions of G.S. 1-97(6). 

Construction Co. 2). Electrical Workers Union, supra, relied upon by 



K. C.] SPRING TERM, 1938. 413 

plaintiff is distinguishable. From evidence introduced in the case, and 
from defendant's joint answer introduced in evidence in the case, it 
clearly appears .that the defendant Local Union is an unincorporated 
labor union, which is doing business in Xorth Carolina by perform- 
ing acts for which it was formed. 

If upon a further hearing the court below should decide that the 
defendant Union has not been properly served with process, or is not 
subject to suit as a legal entity, the questions of law raised by its de- 
murrer to the complaint, and the question as to whether a temporary 
injunction should be issued against it, its officers and agents, are moot 
questions. This Court said in Poore v. Poore, 201 N.C. 791, 161 S.E. 
532: ('It is no part of the function of the courts, in the exercise of the 
judicial power vested in them by the Constitution, to give advisory 
opinions, or to answer moot questions, or to maintain a legal bureau 
for those who may chance to be interested, for the time being, in the 
pursuit of some academic matter." Therefore, the order overruling 
the defendant Union's demurrer and the temporary restraining order 
issued against it, its officers and agents, are vacated. 

The defendants A. L. Gunter and Edward Hargett were properly 
served with process. They have made no motion to  dismiss the action 
against them. They assign as error the overruling of their demurrer- 
which is a joint demurrer with the defendant Union-to the complaint, 
and they further assign as error the order temporarily restraining them 
and the defendant Union. 

These are the only references to the defendants Gunter and Hargett 
in the complaint: They are officers and agents of the defendant Union 
and residents of the State. The temporary restraining order does not 
inention their names. There is nothing in the record to show what 
offices they hold in the Union, and nothing to show what acts, if 
any, they have done in respect to the matters and things alleged in 
the complaint. As they have been made parties apparently only be- 
cause they are alleged to be officers and agents of the defendant Union, 
we deem it proper to vacate also the order overruling their demurrer 
and the temporary injunction against them as agents of the defend- 
ant Union. 

If upon a further hearing it should be determined, after the court 
hears the evidence and finds the facts, that the defendant Union has 
been properly served with process, and is subject to suit as a legal 
entity under the provisions of G.S. 1-97(6), then the demurrer to the 
complaint and the order to show cause against it, its officers and agents 
will not present moot questions, and can properly be adjudicated by 
the court below. 

Error and Remanded. 
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L. SNEED HIGH, SDMISISTRATOR, r. -4TLANTIC COBST LINE RAILROAD 
COMPBNY. 

(Filed 21 May, 1958.) 

1. Appeal a n d  Er ror  § 51- 
The evidence must be taken in its entirety in determining its sufficiency 

to overrule motion for nonsuit entered a t  the close of all  the evidence. 

Whether the evidence is sufficient to require its submission to the 
jury is a question of law. 

3. Trial Ma- 
On motion to nonsuit, the court does not pass upon the credibility of 

the witnesses or the weight of their testimony, but must take the eri- 
dence favorable to plaintiff as  true and resolve all  conflicts of testimony 
in plaintiff's favor. 

4. Railroads 4- Evidence held sufficient t o  be submitted to  jury on 
question of railroad's negligence and not  t o  show contributory negli- 
gence a s  a mat te r  of law. 

The evidence tended to show that  defendant railroad company main- 
tained a crossing of its tracks by a narrow private road, that the road 
made a 90 degree turn about 20 feet from the tracks and crossed the 
tracks a t  right angles, that  from the turn to the nearest track was about 
20 feet and the grade up to the tracks approsim~tely 20 per cent, that  
intestate, who was familiar with the crossing, stopped his car 20 feet from 
the crossing and then 5 feet from it, that both intestate and his wife look- 
ed and did not see a train, that defendant's south-bound train could h a ~ e  
been seen for only 600 feet from the crossing, that  it  was coasting 60 
miles an hour downgrade, that  the engineer failed to blow his whistle 
or ring the bell a t  the whistle post some 800 feet from the crossing, and thnt 
the engine hit the rear of the car just before it had cleared the crossing. 
Held: The evidence was sufficient to be submitted to the jury on the 
issue of the negligence of the railroad company and does not disclose 
contributory negligence on the part  of intestate barring recoyery as  a 
matter of law. 

5. Segligence l9c- 
Nonsuit on the ground of contributory negligence may not be entered 

unless the testimony tending to prove contributory negligence is so clear 
that no other conclusion can he reasonably drawn therefroni. 

APPEAL by defendant from Senwell, J., September, 1957 Term, 
CUMBERLAND Superior C'0~1l.t. 

Civil action t o  recover damages for wrongful death of plaintiff'? 
intestate alleged to have been caused by the actionable negligence of 
the defendant. Issues of negligence, contributory negligence, and dnin- 
ages were answered in favor of the plaintiff. From the judgment 011 

the verdict, the defendant appealed. 
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Sanford, Phillips, McCoy & Weaver, Wood & Spence for defendant, 
appellant. 

Clarlc & Clark By: J. B. Clark, Jr., for plaintiff, appellee. 

HIGGINS, J. The sole question of law presented by this appeal is 
whether the evidence, taken in its entirety, was sufficient to survive 
the defendant's motion for nonsuit entered a t  the close of all the evi- 
dence. Ward v. Smith, 223 N.C. 141, 25 S.E. 2d 463; White v. Lacey, 
245 N.C. 364, 96 S.E. 2d 1; Murray v. Wyatt, 245 N.C. 123, 95 S.E. 
2d 541. 

Whether the evidence is sufficient to  require its submission to the 
jury is a question of law. The court does not pass upon the credibility 
of the witnesses or the weight of their testimony. "It takes it  for 
granted that  the evidence favorable to  the plaintiff is true, and re- 
solves all conflict of testimony in his favor." B m d y  v. Powell, 229 N. 
C. 707, 51 S.E. 2d 307. 

The evidence introduced a t  the trial disclosed that  plaintiff's in- 
testate was killed by defendant's south-bound freight train a t  a grade 
crossing just south of Hope Mills in Cumberland County. The acci- 
dent occurred a t  seven o'clock, p. m., on May 9, 1955. For more than a 
year the plaintiff's intestate had been employed as a section hand on 
the defendant's double track line. He  lived in a company house less 
than one-fourth mile north of the crossing. From the intestate's house 
and another company house near it, a dirt road (apparently the only 
outlet) ran south, parallel to  the tracks and on the railroad's right 
of way. The road made an abrupt turn to  the left and crossed the 
tracks a t  a right angle. From the turn to  the nearest track a t  the cross- 
ing was about 20 feet, and the elevation up to  the tracks was approxi- 
mately 20 per cent. The crossing was wide enough for only one car. 
I n  driving a car upgrade to  the crossing, the hood obstructed the view 
both of the approach and the tracks so that  care was necessary in 
negotiating the crossing. The defendant built the crossing and main- 
tained it. 

From the crossing, the approaching train could be seen for a little 
more than 600 feet. Beyond that  point the approach was concealed 
by a cut and by a growth of timber. Approximately 200 feet further 
north around the curve there was a whistle post intended as a warn- 
ing for those seeking to use the crossing. 

The plaintiff, with members of his family, including his wife, at- 
tempted to negotiate the crossing when the defendant's train, consist- 
ing of 98 freight cars powered by one or more electric units and diesel 
engines, struck the rear of the car just before it completed the crossing. 
At the time, the train was drifting a t  60 miles per hour and making 
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very little noise. There was evidence from an en~ployee of the rail- 
road who was sitting on his porch near the whistle post that  the  
n-histle did not blow a t  the post, but did blow an instant before the  
accident. The evidence was conflicting as to whether the train was 
late or on time. 

According to the wife, \vho was in the car beside the plaintiff's in- 
testate, he stopped about 20 feet from the track, looked both ways, then 
moved up the grade until the bumper was about five feet from the 
west track and stopped a second time. " R e  looked both ways, we 
didn't see no train and so we pulled on up on the crossing and started 
across, that  is when . . . we seen the train and that  is when i t  struck 
us. . . . The train struck the left rear part of the automobile." 

The plaintiff's intestate was familiar with the location of the whistle 
post and had the whistle blown it is a permissible inference the addi- 
tional warning would have kept him from entering upon the track 
until the train had passed, or could have caused him to  speed up suf- 
ficiently to  have cleared it  ahead of the train. The short distance in 
which the train could be seen (600 feet), its speed (60 miles per hour), 
its silence (drifting), and especially the failure to  blow the whistle 
or ring the bell which the whistle post indicated ought t o  have been 
done approximately 200 feet before the train came into view, with 
other attendant circumstances constituted sufficient evidence to  go t o  
the jury on the question of defendant's negligence. 

The defendant urgently contends even if the evidence be held suf- 
ficient on the question of negligence, nevertheless it  shows plaintiff's 
intestate was contributorily negligent as a matter of law. Parker v. R. 
R.. 232 N.C. 472, 61 S.E. 2d 370, and cases there cited. See also, Bum- 
qnmer v. R.R., 247 N.C. 374, 100 S.E. 2d 830; Faircloth v. R.R., 247 
S.C. 190, 100 S.E. 2d 328 ; Jones 21. R.R., 235 K.C. 640, 70 S.E. 2d 669. 

We think the case a t  bar can be distinguished from those relied 
on by the defendant in which the driver of the vehicle was held guilty 
of contributory negligence as a matter of law. In  this case the driver's 
view to the north was limited to  approximately 600 feet. The speed 
of the drifting train, its silent movement, the steep grade from the 
road to the tracks necessitating low gear and slow movement, the 
narrow crossing, all serve to  emphasize the need for notice which the 
sounding of the whistle a t  the post would have given while the speed- 
ing train was yet out of sight. The difficulty of the approach required 
more time than is necessary for an ordinary grade crossing. Never- 
theless, without this additional notice the car almost cleared the track 
and an instant more would. perhaps, have avoided the accident. "A 
judgment of involuntary nonsuit cannot be rendered on the theory 
that  the plea of contributory negligence has been established . . . 
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unless tlie testimony tending to prove contributory negligence is so 
clear that  no other conclusion can be reasonably drawn therefrom." 
Bundy v. Powell, supra, and cases cited; Dosher v. H z ~ l t ,  243 N.C. 247, 
90 S.E. 2d 374. 

The wife of the intestate testified she was sitting by her husband; 
that  he stopped the car 20 feet from tlic crossing and then stopped five 
feet from i t ;  that both looked and did not see the approaching train. 
" . . . the court mill not sustain n motion for judgment of involuntary 
nonsuit for tlic reason plaintiff's evidence tends to show that  he failed 
to  keep a proper lookout when the evidence in respect tlicrcto is con- 
flicting." Mwshburn v. Patterson, 241 N.C. 441, 85 S.E. 2d 683. 

This case, on both questions involved-negligcnce and contributory 
negligence-falls within that  twilight zone which separates cases in 
which the court may say with assurance that jury questions arc prc- 
sented and those in which with equal assurance i t  may say the cvi- 
dence was insufficient. We are inclined to the view tha t  the cvidencc 
was sufficient to repel the motions for nonsuit, and in submitting the 
case to  the jury, there was 

No Error. 

MRS. IRENE PERKINS ISLEY, v. W. F. ISLET & COMPANY, 1 s t ' :  11115. 
JIARY Rl3LLE LI;)WIS ISLEY, INDIVIDUALLY ; blRS. MARY RICTiTX 
LEWIS ISLEY, EXECUTRIX OF TI IE  ESTATE: O F  W. I?. ISI,EY, ~ I . V I ~ . M I : D ;  
HOWARD G. STRUNKS; HARRY L. HOLTOS. 

(Filed 21 May, 1958.) 

Corporations § 19- 
Plaintib's evidence llcld insufficient to sustain her allcgatiws t h t  t h e  

individnal defendants, who held controlling intercsl in defendn~lt ~ l o s c  
corporation, conspired together and paid themselves mreasonable and 
unconscionable salaries, thereby dilninishing the a ~ n o u ~ i t  n~t l i lablr  for 
diridencls, and that defendant corporation had failed to distributr its 
earned surplus to the stockholders, thereby depriving plnintiff of tlivi- 
(lends, there being no evidence as to the salary paid any iiitlividn:~l nffi- 
cer or tending to show what services such officers pcrformc.d. 01. t l ~ a t  
tlie corporation had retained assets in excess of tliosc necdcd t o  con- 
tinue operations. 

-APPEAL by plaintiff from Olizle, J., Septcnibcr 9, 1957 Civil Tcmi of 
GUILFORD. 

Plaintiff seeks to  recover compensatory and punitive daniages from 
the individual defendants for an asserted fraudulent conspiracy to dc- 
prive her of her proportionate share of the earnings of corporate dc- 
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fendant and to  conlpel tlie corporate defendant to pay from its sur- 
plus and earnings dividends on its capital stock. The action was begun 
25 November 1955. 

The complaint in substance alleges: W. I?. Isley & Company, a 
North Carolina corporation, was created in 1935 with an  authorized 
capital stock of 500 shares of a par value of $100 per share. It was 
authorized to  and did begin business when 75 shares were subscribed 
and paid for. No additional stock has been issued. Plaintiff owns 34 
of the 75 shares which are outstanding. The remaining shares are own- 
ed by the individual defendants in proportions unknown to plaintiff. 
Plaintiff served as a director until 1940 when she resigned. The  indi- 
vidual defendants now constitute the board of directors. W. I?. Isley 
was also a director until his death in October 1954. 

On 31 July 1955, the end of the corporate defendant's fiscal year, it 
had total assets of $20,036.53. The net worth of the corporation was 
$17,191.80, giving the stock a book value of $229.22 per share. A cash 
dividend of 10% was declared. The last previous dividend was in 
1940 when a like 10% was declared. During the fiscal year ending 
with July 1955 the corporation paid salaries to  salesmen in the amount 
of $3,445, to officers in thc nlnount of $6,340, and other office salaries 
in the amount of $2,550. I t  had a profit for that  year of $1,440.96; for 
the year ending with July 1954, a profit of $48.51; for the year end- 
ing in 1953. a n r t  loss of $1,448.24; for the year ending in 1952, a profit 
of $2,378.97; an(l for the year ending in 1951, a net loss of $157.17. 

W. F. Islcy & Comp:tny is "a close corporation" operated by tlie 
~ x t j o r i t y  ihareliolders for their own benefit and profit. The individual 
d e f t d a n t .  L L ~ h o  hold controlling interert in stockholders' meetings 
:1nd in dirwtors' meetings have conspired to defraud the plaintiff of 
hrl illale In the cmnlngs in the defendant corporation by unreasonable 
:inti ~ ~ n c m v i o n a b l e  salarics to themselves, thereby showing a sii~aller 
1 1 ~ 1  11rofit for distribution to the stockholders and also by failing to 
dist~,lbute thc varnetl surl)lus to the stockholders." 

k h h  defendant answered. The answers admit plaintiff's stock owner- 
hill!) and t l ~ a t  individual defendants are the remaining stockholders 
and :Ire (11rwtors of tlic corporation. They allege they have acted 
l~our~stly and in good faith for the best Interests of the corporation and 
its htlareholders; they have annually examined the corporation's needs 
and 1l:~vc. not declnrccl div~dcnds because the assets are needed to con- 
tinuc operation. T1lc.y allege that a substantial part  of the officers' 
sal:~ries referred to in tlie coiiiplaint in fact represent wages paid to 
t l ~ t ~  officer< n.110 spcnt a inaterial part  of their time in the company's 
F I I O ~ F  i ~ ~ f o r l l i i r i g  m:m~al  labor nlanufacturing its products. 

A t  the conclusion of plaintiff's evitlencc the court sustained the 
111ot1ons of dcfcnd:wts to nonsuit. 
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1sr.m v. Isrm 6: Co. 

Robert H. McNeely lor plaintiff, appellant. 
John R. Hughes for defendant, appellees. 

PER CURIAM. Plaintiff offered no evidence to show the nature or 
character of the business in which the corporate defendant was en- 
gaged, nor did she offer any evidence to  show the volume of sales in 
any year, the manufacturing costs, inventories of raw materials or 
manufactured products. She offered no evidence from which the court 
or jury could ascertain what salaries had been paid to any officer. The 
evidence merely showed total salaries paid. She offered no cvidencc 
tending to show that the salaries paid to  the officers, salesmen, or 
other office employees were not reasonable. There is no evidence to  
show what services they performed nor how cfficient or inefficient they 
were in the performance of their duties. She offered the minute books 
and financial reports prepared for the corporation by certified public 
accountants. These records show that  the directors, a t  the end of cach 
fiscal year, carefully considered the financial condition of the company 
and its probable fiscal needs for the coming year. The records disclose 
that  the company's accountant and financial counselor advised against 
the payment of dividends, because all of the corporation's assets were 
needed to continue operations. The earnings records do not disclose 
a consistent capacity to  produce income. If $7,500 was sufficient for 
corporate needs in 1935, it would seem reasonable to  require twice 
that  capital investment for the same volume of business in 1955. Con- 
ceding that plaintiff alleged facts sufficient to withstand a demurrer, 
it is apparent plaintiff's testimony fails to  require submission of issues 
to  a jury. Gaines v. Mfg. Co., 234 N.C. 331, 67 S.E. 2d 35.5. Both 
crllegata and probata are necessary. 

-4ffirmed. 
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SOUTHEASTERN BAPTIST THEOLOGICAL SEMINARY, ISC. r. WAKE 
COUNTY AND THE TOWN OF WAKE FOREST. 

(Filed 21 May, 19%. ) 

Appeal and Error § 49- 
Where, in the submission of a coutroversy to determine whether cer- 

tain of plaintiff's properties a re  exempt from taxation (G.S. 105-296(4) ) ,  
there is conflict betweeu the agreed statement and an exhibit attached 
as  to the nature and use of certain of the properties and the relationship 
of the occupant to plaintiff, and as  to other properties, the facts agreed 
a r e  insufficient to determine with definiteness the taxable status of such 
properties, the cause mnst be remanded for further proceedings. 

DENNY, J., took no par t  ill the coi~siderat~ion or  decision of this case. 

WINBORNE, C. J., COIICIIL'S ill iw111t. 

APPEALS by plaintiff and defendants from Fountain,  Special Judge, 
December Special Civil Tenn,  1957, of WAKE. 

Controversy witliout action submitted under G.S. 1-250 relating to 
the taxable status of properties, consisting of sixteen separate units, 
located in the Town of Wake Forest and identified only by street ad- 
dress. 

Wake Forest College, 1)lnintiff'h predecessor in ownership, had list- 
ed these propertiw regularly for a number of years for tusation by 
Wake County and the Town of Wake Forest and had paid the ad 
valorem taxes :wessed thereon. For 1957, over plaintifi's objection, 
these properties were listcd by defendants; and plaintiff paid under 
protest the tases assessed thcwon. 

Plamtiff seeks to recover the amounts of 1957 taxes paid by it to 
defendanth, contending that G.S. 105-296(4) ,  enacted under authority 
of -4rticle V, S c ~ t ~ o n  5 ,  C'on>titution of X o r t l ~  Vnrolllia, cren~pts  t l~c>e 
properties from taxation. 

Tlie court \wlu\v lield tllnt kis off-cai~pus residence buildings ~ e n t e d  
froln p1:~intiff :ind occupicd a5 residences by administrative officers or 
faculty n i c n i l m ~  were c~senipt, but that the agreed facts n-ere insuffi- 
cient to slio~v that the re111:rining ten properties n ere exempt 

Plaintiff and dcfcndunt* cxceptcd :md appealed fro111 judglnent in 
:icco~ clnncc~ wit11 said ruling. 

~ Z J o r d e c ( ~ ~ .  AI I i l l~  (t Parker. for. p l a m t ~ f l ,  appellant. 
'I1ho?~zns -1. IZrrnXs and TT7rlghf '1'. 1)ln.on. Jr., for de fer~dant  W a k e  

Cfount?j,  appelltrlit. 
J .  ('. K e e f w  for t l c fo i t lnn f  Tozrsn of W a k e  Forest.  appellant. 
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PER CURIAM. G.S. 1-250 requires tha t  the parties "agree upon a 
case containing the facts on which the controversy depends." The 
present submission does not comply with this requirement. 

The agreed statement of facts sets forth that  "there are buildings 
on each unit, and the buildings thereon are presently used as residences 
exclusively by the officers, instructors, students and their families of 
said Seminary, have been so used since the acquisition of title; and 
the occupants pay reasonable rentals to the Seminary, the names, 
amount of rent and the relationsl~ip, if any, of the occupant of each 
property to the Seminary being as set forth in Exhibit 'A' hereto a t -  
tached." Exhibit B, an attached map, shoivs the location of each unit 
except "312 Falls Rd." 

An examination of Exhibit A shows: (1) "312 Falls Rd. House re- 
moved, New Trailer Park now occupies site. Eleven trailer coaches now 
using park. Rental $12.50 per month each. All residents are students"; 
(2)"309 West Ave. Unoccupied"; (3) "102 S. Wingate (and) 106 S. 
Wingate. Both buildings removed, Seminary Cafeteria now occupies 
these lots"; (4) "303 Pine St. Barrack. Removed November 1956. Ya- 
cant Lot"; and (5) "203 N. Wingate. House removed. Area now used 
as Seminary Parking Lot." I t  is noted that 102 S. Wingate and 106 
S. Wingate, referred to in (3) above, are listed as separate units in 
tlie agreed statement. 

If Exhibit A is correct, there are no buildings "presently used as 
residences exclusively by the officers, instructors, students and their 
families of said Seminary," on any of the six properties referred to in 
t,lie preceding paragraph. The agreed statement and Exhibit A are in 
conflict. 

As to each of the remaining ten properties, Exhibit A shows the 
street address thereof, the name of the "renter," the relationship of 
t l ~ c  .'rcnterV to the institution, e.g., "Student," "Adm. Officer," "Facul- 
ty." and the amount of rent paid by each "renter" to plaintiff. 

Sr i ther  tlie agreed statement nor Eshihit .-I provides any descrip- 
tive data as to any residence building or the number of occupants or 
their rclationship to the "renter," or as to the relationship, if any, be- 
twc,c.n the present use of thcse properties and plaintiff's educational 
prog::im, or as to the availability for like use of other properties or' 
])laintiff now recognized by defendants as tax-exempt, or as to any 
otI~(rr  facts which might bear upon the tasable status of these al- 
lcgctlly exempt properties. 

Obviously: the conflict between the agreed statement and Exhibit 
A makes it impossible to pass on the six properties involved in such 
ronflict. Moreover, tlie agreed facts are insufficient to determine with 
definiteness the taxable status of the remaining ten properties; and, 
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since the cause must be remanded, we deem it appropriate to  vacate 
the judgment of the court below in its entirety, without aplwoving 
or disapproving any of the rulings on which the judgment was based. 

If the parties so desire, they may submit an agreed statement set- 
ting forth with particularity in respect of each of the sixteen proper- 
ties "the facts upon which the controversy depends" as required by 
C7 S. 1-250. 

The cause mill be remanded for further proceedings. This is in ac- 
cord with the procedure in Guilford College v. Guilford County, 219 
S . C .  347, 13 S.E. 2d 622, where the facts were set forth in greater de- 
tail than in the present agreed statement. 

Judgment vacated and cause remanded. 

DENNY, J . ,  took no part  in the consideration or decision of this case. 

~YIXBORNE, C.J., concurs in result. 

C,LTDE H. HUTCHINS r. 17.'. HORACE CORBETT, WILBUR R. CORBETT, 
.OD WADDELL A. CORBETT, T/A CORBETT PACKBGE COMPANY. 

(Filed 21 May, 1055.) 

dutomobiles § 42d- 
Evidence tending to show that the driver of a tractor-trailer on ;I  

four-lane highway, separated into two east-bound and two n-rst-t)o~u~tl 
lanes, was traveling west and, in attempting to turn around on tho \yest- 
bound lanes, had driven the tractor so that  it was headed ex51 in tile 
south lane for west-bound traffic, with the trailer completely blorliin~: 1)otll 
west-bound lanes, and that  plaintiff, traveling a t  a lawful spc .~!  ;~n t l  
blinded by the lights of the tractor, struck the side of the trailrr, 18 11r . l r l  
not to show contributory negligence as a matter of law on tllc ])art of 
plaintiff. 

APPEAL by defendants from Hall, J.,  November, 1957 Civil Term, 
DURHAM Superior Court. 

Civil action for personal injuries alleged to have been cawed by 
the actionable negligence of the defendant. The main defense relied 
upon by the defendant is the contributory negligence of the plaintiff. 

The evidence disclosed the following: On August 8, 1956. a t  about 
10: 15 p. m., the plaintiff was driving his automobile westerly on High- 
way No. 70 near Durham. No. 70 is a four-lane boulevard typc paved 
highway, the two north lanes for west-bound traffic, and the two south 
lanes for east-bound traffic. with a strip between the north and south 
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lanes. It is the by-pass around Durham. As the plaintiff passed over 
the crest of a hill (going west) he saw in front the lights of a vehicle 
shining in his direction which he thought were in the south lane (for 
east-bound traffic). He  was blinded by the lights. " . . . the next thing 
he knew he heard his wife 'holler,' 'Lookout, Honey,' whereupon he 
applied his brakes and 'it just smacked me, . . .' " The plaintiff was 
driving within the speed limit. 

The driver of the defendants' tractor-trailer, intending t o  travel 
Highway 70A into the City of Durham, had inadvertently passed the 
point where i t  turned off. He  attempted to turn back to the intersection 
for the purpose of going into town. He had completed the turn to  the 
extent that  the cab was in the left lane for west-bound traffic, but 
headed east, and the body of the tractor-trailer extended a t  about a 
45-degree angle, completely blocking both lanes for west-bound traf- 
fic. The trailer body was "of wood, the color of painted barns . . . and 
faded." The plaintiff was severely injured. 

Issues of negligence, contributory negligence, and damages were 
submitted to  the jury and answered for the plaintiff. From the judg- 
ment on the verdict, the defendants appealed. 

Reade, Fuller, Newsom & Graham, By: F. L. Fuller, Jr., for de- 
fendants, appellants. 

E. K. Powe for plaintiff, appellee. 

WINBORNE, C .  J. Plaintiff, the appellant, stiates in his brief filed 
the evidence show contributory negligence as a matter of law? There 
is no evidence the plaintiff was exceeding the speed limit or otherwise 
violating safety laws. Should he have seen the trailer which com- 
pletely blocked his road in time to  have avoided running into it? The 
circumstances clearly make the question one for the jury. I n  discus- 
sing the law of the case, nothing need be added to what this Court has 
said in Burchette v. Distributing Co., 243 N. C. 120, 90 S. E. 2d 232; 
and Wilson v. Webster, 247 N.C. 393, 100 S.E. 2d 829. 

No Error. 

IN 'JIIE MATTER OF THE CUSTODY OF CATHY C.iSDICE DAVIS A N D  KAREN 
JILL DAVIS. 

(Filed 21 May, 1968.) 

3 .  Courts 8 1- 
Where a motion for a bill of quia timet is made to enjoin defendant 
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from litigating the matter in another court, an adjudication wlrly that  
plaintiff would not be bound by any order mhich such other P~IIIIT might 
render in the premises constitutes a mere advisory opinion antl i i  chrron- 
eous, it being no part of the function of the courts to give at1vikr1r.y opin- 
ions or to answer moot q~~es t ions .  

2. Appeal a n d  E r r o r  $, 
While ordinarily questions not determinative of the appc~al n i l l  not bc 

decided, when a question of pure law is in controversy, t l i ~  Supreme 
Court may, in the exercise of its supervisory jurisdiction, detcrniint. the 
question in order to avoid protraction of the litigation. 

8. Injnnctions $, 

Ordinarily, a n  injunction will not be granted where there i, a full, 
adequate and complete remedy a t  law, which is a s  practical and ~ f t i ~ i e n t  
as is the equitable remedy. 

4. Courts $, 2- 

If a court finds a t  any stage of the proceedings that it is n i t h o ~ i t  jnris- 
diction, i t  is its duty to take proper notice of the defect, antl stay, cluasli 
ur dismiss the suit. 

Order was issued in the superior court of one co111ity adjutlicating the 
right to custody of the children of the parties. Tl~eleaf ter ,  defeudant in- 
stituted proceedings in the domestic relations court in anotllcr county 
for modification or change of the decree. Plaintiff moved in t l ~ e  first 
action for a bill of qriia trmet to restrain defendnnt from prow(.uting tlie 
action in the domestic relations court. Ifeld: An adequate lrg.11 remedy 
is available to plaintiff by motion in the domestic relations conrt to tlis- 
miss the proceeding if tliat court is without jurisdiction, a1111 t l r~reforc  
the remedy of injunction n-ill not lie. Neither a bill of peace n o t  n I ~ i l l  
of q ~ i r a  titnet applies to the factual situation i11 thic case. 

-\PPEAL by Mrs. Barbara R .  Davis from H a l l ,  J., 15 0ctohr.r 1957 
Civil Term of DURHAM. 

C h  17 July 1957 Charles R .  Davis and his wife, Barbara K .  Davis, 
n-ere living in a state of separation, without being divorced. They had 
T K O  children born of the marriage: Cathy Candice Davis aged four 
years and Karen Jill Davis two years old. Charles R .  Davis n.as re- 
siding in Durham, and Barbara R.  Davis was residing wit11 thc two 
children in Charlotte. On tliat datc Charles R .  Davis, pursuant to the  
provisions of G. S. 17-39, filed a petition requesting the issuanrc of a 
m i t  of habeas corpus to  determine the custody of Cathy Candice 
Davis and Karen Jill Davis, addressed to the Honorable Clarenrc \V. 
Hall, Resident Judge of tlie Fourteenth District-the Durham Di~t r ic t .  

On the same day Judge Hall issued :t w n t  of hnbeas corptta, ad- 
dressed to  the Sheriff of Alecklenburg County and Barbara R. Davis, 
commanding them t o  have Cathy Candice Davis and Karan Jill Davis 
before him in the Superior Court courtroom in Durham a t  10:OO o'clock 
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a.  m. on 30 July 1957, there to  receive. abide by and perform such 
order* a d  may be made by him. 

Judge Hall heard the matter in the courtroom in Durham on 30 
and 31 July 1957. Charles R. Davis and Barbara R. Davis and the 
children were present in person, and each parent was represented by 
counsel. After hearing the parties a t  length Judge Hall on 31 July 
1957 entered an order awarding the custody of the tn70 children to 
the mother, but providing in the order that  the father should have 
the cldtlren one week out of each calendar month. KO appeal was 
taken. 

On 30 September 1957 Barbara R .  Davis filed a petition with tlie 
Donie>tlc Relat~ons Court of Charlotte, in whicli she stated the sub- 
stance of Judge Hall's order, and then alleged that  when Charles R.  
Day15 returned tlie two children to  her on 10 August 1957 and on 14 
September 1957 from a one-week visitation with him, the children 
were sick and upset, and required immediate medical attention. She 
prayecl that  the court inquire into the matter, and, for the best in- 
terests of the children, abolish the provision in Judge Hall's order 
that Cl~arles R .  Davis shall have the children one week out of each 
calendar month. 

On 8 October 1957 counsel for Charles R .  Davis, filed in the Su- 
perior Court of Durham County a motion for a bill quia timet, in 
which he alleges that a copy of the petition filed by Barbara R .  Davis 
with the Domestic Relations Court of Charlotte was served on him 
on 3 October 1957, and prays that the court issue an order restraining 
Barbara R. Davis, her counsel, and tlie Judge of the Domestic Rela- 
tions Court of Charlotte from hearing the matter until the same can 
bc heard in the Superior Court of Durham County on 15 October 
1957 before Judge William Y. Bickett, who was presiding over the 
October Civil Term 1957 of Durham Superior Court. On the same day 
Judge Bickett signed an order commanding Barbara R. Davis to  ap- 
pear before hini on 15 October 1957, and ordering tha t  Barbara R. 
Davi.?, and her counsel, be restrained from a hearing of the petition 
a d d r e ~ 4  to  the Domestic Relations Court of Charlotte, until the 
motion for a bill qztia timet can be heard. 

Judge Clarence IT. Hall was presiding over Durham Superior Court 
on 1.5 October 1957. On that  date Charles R. Davis, and his counsel, 
and Barbara R .  Davis, and her counsel, agreed that the motion for a 
1)ill yzm tzrnet, which Judge Bickett had made returnable before him 
on that date, should be heard by Judge Hall. Upon the hearing Judge 
Hall made what his order calls findings of fact to this effect: Charles 
Ii. Davis is not required to appear before the Domestic Relations 
Court of the city of Charlotte on the 16th of October, or any other 
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date, pursuant to  the notice and petition heretofore served on him, 
as  that court is without jurisdiction to  hear and pass on the petition 
filed with it  by Barbara R.  Davis, and that  the Superior Court of Dur- 
ham County is the only and proper jurisdiction to pass upon the cus- 
tody of the children by virtue of the order signed by him on 31 July 
1957. Whereupon, Judge Hall adjudged that  "Charles R.  Davis shall 
not be bound by any order of the Domestic Relations Court of the 
city of Charlotte in Mecklenburg County respecting the custody of 
Cathy Candice Davis and Karen Jill Davis, minors, from this date 
forward." 

From Judge Hall's judgment on 15 October 1957 Barbara R. Davis 
appeals. 

William W. White, Jr., for Barbara R. Davis, appellant, 
Blackwell M. Brogden for Charles R. Davis, appellee. 

PARKER, J. It is by no means certain that the Domestic Relations 
Court of the city of Charlotte will ever make any order respecting 
the custody of the two infant daughters of Charles R.  Davis. Judge 
Hall in his order of 15 October 1957 did not restrain Barbara R. Davis, 
her counsel, and the Judge of the Domestic Relations Court of the 
city of Charlotte from hearing the petition of Barbara R. Davis, but 
made what his order calls findings of fact, and merely rendered an 
advisory opinion that  "Charles R.  Davis shall not be bound by any 
order of the Domestic Relations Court of the city of Charlotte in 
Mecklenburg County respecting the custody of Cathy Candice Davis 
and Karen Jill Davis, minors, from this date forward." I n  rendering 
this advisory opinion, Judge Hall committed error. 

This Court said in Poore v. Poore, 201 N.C. 791, 161 S.E. 532: "It 
is no part of the function of the courts, in the exercise of the judicial 
power vested in them by the Constitution, to  give advisory opinions, 
or to answer moot questions, or to  maintain a legal bureau for those 
who may chance to  be interested, for the time being, in the pursuit of 
3ome academic matter." 

To find that Judge Hall committed orror in rendering an advisory 
opinion, without more, would leave the crucial question of whether 
the Judge of the Superior Court of Durham County should restrain 
Barbara R. Davis, her counsel, and the Judge of the Domestic Re- 
lations Court of the city of Charlotte from hearing her petition filed 
with it unsettled, and would, probably, result in an effort by Charles 
R. Davis in the Superior Court of Durham County to  obtain an in- 
junction, as requested in his bill quia timet. Ordinarily, questions 
not determinative of the appeal are not decided, but in this instance 
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me feel justified in expressing our opinion under the facts here. It is 
a pure question of law. For G similar procedure on our part see DeBiwhl 
v. Highway Commission, 245 N.C. 139, 95 S.E. 2d 553. 

This Court said in Hardware Co. v. Cotton Co., 188 N.C. 442, 124 
S.E. 756: "There is a bill known as quia timet. 'A bill quia timet is in 
the nature of a writ of prevention and is entertained as a measure of 
precaution, justice, and to forestall wrongs or anticipated mischiefs, 
as where a guardian or other trustee is squandering an estate, or where 
one in possession of property which another unjustly claims is likely 
to lose the evidence of his title by delay in asserting and testing the 
hostile claim. Bailey v. Briggs, 56 N.Y. 407, 415.' Words and Phrases, 
p. 452. Fittichauer v. Metropolitan Fire Proofing Co., 61 Atl., 746, 748, 
70 K.J. Eq., 429." 

McIntosli '~ N. C. Practice and Procedure, 2d Ed., Sec. 2470, states: 
"Bills qziiu timet were known in the old equity practice as a preventive 
remedy, so named from the fear of the party that  future probable 
injury might be done to his rights in property. It was distinguished 
from a bill of peace by the purpose in view, the bill of peace being to 
prevent vexatious litigation, and a bill quia timet to prevent future 
litigation hy removing existing causes or difficulties. Two forms of this 
bill were used to  preserve evidence, and a third to quiet title by re- 
moving a cloud which might affect it." Sections 2471, 2472, 2473 and 
2474 of McIntosh's work discuss the use of t'his bill to preserve evi- 
dence, to quiet title, and statutory changes. See also 30 C.J.S., Equity. 
1). 363, as to hills quia timet. 

A bill qziici timet does not apply to  a factual situation such as we 
have here. 

There is an equitable remedy known as a bill of peace to  prevent 
vexatious litigation and a multiplicity of suits, but under the facts here 
such a bill has no application. Harduyare Co. v. Cotton Co., supra; 
19 Am. Jur., Equity, Sec. 81, entitled "Repeated or Continuing Wrongs; 
Rill of Peace."; McIntosh, Ibid, Sec. 2469. 

Charles R. Davis, by what he calls a bill quia tinzet, seeks to  re- 
strain Barbara R. Davis, her counsel, and the Judge of the Domestic 
Relations Court of the city of Charlotte from hearing the petition 
filed in that court by her, on the ground that court has no jurisdiction 
to pass on the question of the custody of his children by reason of 
Judge Hall's order of 31 July 1957. 

Ordinarily, an injunction will not be granted where there is a full, 
adequate and complete remedy a t  law, which is as practical and effi- 
cient as is the equitable remedy. Whitford v. Bank, 207 N.C. 229, 
176 S.E. 740; Clinton v. Ross, 226 N.C. 682, 40 S.E. 2d 593; Armstrong 
v. Armstrong, 230 N.C. 201, 52 S.E. 2d 362; Cotton Mills Co. v. Duplan 
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Corp., 245 N.C. 496,96 S.E. 2d 267; 43 C.J.S., Injunctions, pp. 450-453. 
If a court finds a t  any stage of the proceedings, that it is without 

jurisdiction, it is its duty to  take proper notice of the defect, and stay, 
quash or dismiss the suit. Henderson County v. Smyth ,  216 N.C. 421, 
5 S.E. 2d 136; 21 C.J.S., Courts, p. 176. "This is necessary, to prevent 
the court from being forced into an act of usurpation, and cornpellcd 
to give a void judgment. . . . So, ex necessitate, the court may, on 
plea, suggestion, motion, or ex mero motu,  where the defect of juris- 
diction is apparent, stop the proceeding." Branch v. Houston, 44 N.C. 
85. 

Charles R. Davis, if his position is sound that  the Domestic Rela- 
tions Court of the city of Charlotte has no jurisdiction, is not entitled 
to  the equitable relief of an injunction as prayed for in his motion, 
for the simple reason that  he has a full, adequate and complete rrlnctly 
a t  law, which is as practical and efficient and as prompt in its adminis- 
tration as an injunction, by making a motion in the Domestic Rela- 
tions Court of the city of Charlotte to disrniss the petition filed in that  
court by Barbara R. Davis for lack of jurisdiction. 

The appellee Charles R .  Davis will be taxed with the costs. 
Error. 

VERNELL B.  BENNETT ASD HER HUBBAND, JAMES hI. BENNETT v. 0. L. 
CAIN, ADMINISTRATOR OF TIIE ESTATE OF GEDDIE I?. CAIN, DECEASED, 
ASD 0. L.  GAIN, I X D ~ Y I D ~ A L L Y  AXD HIS WIFE, HESB-4 C S I N ;  A. B. GAIN 
ASD WIFE, IiILLIAN C A I S  : HILARY T.  CAIN ASD WIFE, ISABEL CAIN:  
R U T H  C. BALLENGER, W'IDOW; SELJIA IEEGAN AXD HUSRAND, ROBERT 
REGAN;  LUCAS C A I S  \Tan WIFE, HERMA CAI?;: ELYIN C A I S  .in 

WIFE, SARAH CAIR'; J I INXIE  ,4LLEN A N D  rrr-sn.isn. .T. E. AI,T,I;:N: 
NELSON COBLE ASD WIFE, P E T E  C O R L E :  JIARGARET P A I T  .\SD 
HTSBAND, F'ELTON P A I T :  PAUL COBr,F: Asn WIFI'. LOCISE CORLIC : 
EULA MAE D S V I S  A N D  H ~ S B A X D ,  J O S E P H  DAVIS;  HARVEY COBLE 
ASD WIFE, MRS. HARVEY COBLE;  EXPIE C 4 I S  ASD WIFE, IIIL.l 
CAIN;  EUNICE CAIN;  J U L I U S  CBIN AR'U WIFE. VERNICE C S I N ;  
HARVEY CAIN A N D  WIFE. SALLIE GAIN;  F. C. CAIN AND V'IFE, RITA 
CAIN : WESLEY BRITT,  SISGLE ; PEGGY RATLEY, NIXOR ; L A V E R S  
BRITT,  MISOR; J O E  BRITT,  M I X O R  ASD WIFE, LINDA BRITT,  M I X O X :  

H I L D A  B. ELLIS,  MISOIL ASD ~ I ~ S B A X D ,  EDWARD ELLIS ,  XINOR; A X D  

AT.1. I T S K N O W N  HEIRS I S D  DISTnlBUTEES O F  GEDDIE F. GAIN, D~c%tsrzn. 

(Fi led  21 May, 1988.) 

1. Adoption § l- 
Statu tes  dealing with adoption and crentiug rights to  succession in an 

adopted child ordinarily will be given prospective effect only under the 
general  ru le  t ha t  s ta tu tes  in derogation of the  common lnw will be str ict-  
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ly construed, but where the statute expressly provides that  its  provision^ 
shall apply to adoptions whether granted before or after the effective date 
of the act, there is no occasion for interpretation, and the act applies to 
the devolution of estates of those dying intestate after the passage of the 
act, regardless of the date of the decree of adoption. 

'2. Same: Descent and  Distribution § 6- 
Under the provisions of sec. 6, Chapter 813, Session Laws of 1955, an 

adopted child is entitled to inherit property from the brother of the adopt- 
ing parent, notwithstanding that tlie decree of adoption was entered 
prior to the passage of the statute. G.S. 28-149, G . S .  29-1, G.S. 48-23. 

8. Descent and  Distribution 8 1- 
The Legislature has the power to determine who shall take the properly 

of a person dying subsequent to tlie effective date of a legislative act. 

APPEAL by defendants from Mallard, J., Koveniber 1957 Term of 
BLADEN. 

Clark, ('lark & G'radjj for plaintiff, appellees. 
Hester and Heste-r for defendant, appellants. 

RODMAN, J. Vernelle B. Bennett (hereafter referred to as plaintifi) 
was adopted for life by n'innie Cain Beard and husband by decree of 
the Superior Court of Curnberland County on 13 February 1923. Mrs. 
Beard died 22 July 1955. She had no natural descendants. Plaintiff 
was her only adopted child. 

Geddie F. Cain, a brother of Mrs. Beard, died intestate in Bladen 
County in June 1956. 0. L. Cain, a brother of Geddie F. Cain, is ad- 
ministrator of his estate. The remaining defendants are a brother and 
n e p h e ~ s  and nieces of Geddie F .  Cain. 

Plaintiff asserts that as the adopted child of Minnie Cain Beard, 
deceased, she is entitled to share in the estate of Geddie F. Cain. De- 
fendants deny plaintiff's asserted right. 

The measure of plaintiff's right is found in the statutes regulating 
adoption, descent and distribution. Adoption, the creation of the arti- 
ficial but legal relationship of parent and child, was not known to the 
common law. Our first statute authorizing and regulating adoptions 
mas ratified 3 March 1873. Under that  Act, as under the present 
statute, the relationship was created by decree of a court upon a peti- 
tion properly filed. The Act permitted adoption for minority or for 
life of the adopted child. When the adoption was for life, the peti- 
tioner was accorded the privilege of permitting the adopted child to 
inherit from him. But the Legislature did not give the adopting parent 
the privilege of investing his adopted child with unlimited succession 
rights. Sec. 3, c. 155, Laws 1872-73; Revisal 177; C.S. 185; Love v. Love, 
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179 N.C. 115, 101 S.E. 562; Grimes v. Grimes, 207 N.C. 778, 178 S.E. 
573. 

Tlie adoption did not constitute a revocation pro tanto of a will 
previously made by the adopting parent. Sorrell v. Sorrell, 193 N.C. 
439, 137 S.E. 306. The adoption did not vest in the adopting parent 
any right to inherit from the adopted child. Edwards 21. Y e a ~ b y ,  168 
N.C. 663, 85 S.E. 19. 

Not until 1941 did the Legislature make a material change in that 
portion of the adoption statute which prescribed the right to suc- 
cession to property on death. The Legislature, in 1941, made numerous 
amendments to the adoption statute. Among other amendments it 
provided: ". . . where adoptions are for life succession by, through, 
and from adopted cliildren and their adoptive parents shall be the 
same as if the adopted children were the natural, legitimate children 
of the adoptive parents. . . . Further, for all other purposes whatso- 
ever n child adopted for life and his adoptive parents shall be in the 
same legal position as they would be if he had been born t o  his adopt- 
ive parent$." That  Act further provided that  an adopted child could 
not inherit from liis natural parents or natural kin except when neces- 
sary to prevent the property from escheating. Sec. 4, c. 251, P.L. 1941. 
But this enlargement of our adoption statute granting tlic right t o  
take by unlimited inheritance was, by the express provision of sec. 
8, restricted to adoptions occurring subsequent to  15 March 1941, the 
date of ratification. Phillips v. Phillips', 227 N.C. 438, 42 S.E. 2d 604. 

The 1947 Legislature dealt with adoption proceedings, descent and 
distribution in three separate packages. C. 832 amended the Statute 
of Descent5 by adding three rules. Rule 14 so added provided: "An 
:idopted child shall be entitled by succession or inheritance t o  any 
real property by, through, and from its adoptive parents the same 
as if it were the natural, legitimate child of the adoptive parents." 

A like change was made in the Statute of Distribution by c. 879. 
Tlie attempt to rewrite the adoption statutes proved abortive since 

c .  885 of the Session Laws of 1947 contained no enacting clause and 
lience had no validity. In  re Advisory Opinion in  re House Bill No. 
65, 227 N.C. 708, 43 S.E. 2d 73. 

Tlie 1949 Legislature duly enacted the adoption statute which was 
approved but not enacted by the 1947 Legislature. C. 300 S.L. 1949. 
Tliis ~ t a tu t e ,  incorporated as c. 48 of the General Statutes, with modi- 
fication~ and amendments made by the 1953, 1955, and 1957 Sessions, 
is the statute law of this State relating to adoption as it exists today. 

Were the rights accorded adopted children by the 1947 and 1949 
1.rgislatures to  inherit as if they were the natural, legitimate children 
of their adoptive parents applicable to adoptions occurring prior to  
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the ratification of those Acts or did the Leigslaturc intend to make all 
three of the statutes apply only to those who wcre adopted subsequent 
to  the effective dates of those Acts? Wlicn this question was presented 
to the Court, it was called upon to ascertain legislative intent by ap- 
plying well-recognized rules for statutory construction. 

Statutes dealing with adoption and creating rights of succcbsion to 
property in an adopted child are in derogation of the common lam. 
Hence they are strictly construed. Grimes v. Grimes, supra; Ward v. 
Howard, 217 N.C. 201, 7 S.E. 2d 625. Applying this rule, the Court, in 
TYilson v. Anderson, 232 N.C. 212, 59 S.E. 2d 836, 18 ALR 2d 951 (re- 
hearing denied, 232 N.C. 521, 61 S.E. 2d 447) reached the conclusion 
that i t  was not the intent of the Legislaturc that those adopted prior 
to the statutory changes should take more than was permitted a t  the 
time of the adoption. 

That the Court reached the correct legislative intent is, we think, 
evidenced by the fact that no change was made by the Legislaturcs 
of 1951 or 1953. 

The 1955 Legislature, by c. 813, again amended the statutes of des- 
cent and distribution and the statute regulating adoptions and in each 
instance provided in substance that  the adopted child should havc 
the same right to  inherit by, through, or from the adoptive parent as 
if he were the legitimate child of the adoptive parent. G.S. 28-149, 
G.S. 29-1, and G.S. 48-23. Sec. 6 of the 1955 statute expressly provides: 
"The provisions of this Act shall apply to  adoptions, whether granted 
before or after the effective date of the Act," and sec. 9 declared tho 
effective date 1 July 1955. Here then is explicit language by the Legis- 
lature that  the right of an adopted child to  take property as a result 
of intestacy occurring subsequent to 1 July 1955 should be govcrncrl 
and controlled by the statutes of descent and distribution in effect on 
1 July 1955. There is no occasion for interpretation. 

The power of the Legislature to  determine who shall take the prop- 
erty of a person dying subsequent to  the effective date of a legislative 
act cannot be doubted. Rutherford v. Green, 37 N.C. 121; Woodard v. 
Blue, 103 N.C. 109; LVelson v .  Hunter,  140 N.C. 598; In  re Morris K c -  
tate, 138 N.C. 259; Edzuurds v. Yearby ,  supra; Corporation Corn. 1.. 

Dunn,  174 N.C. 679, 94 S.E. 481; Rhode Islnnd Hospital v. Douy1ito)i. 
187 N.C. 263, 121 S.E. 741; Trust  Co. v. Shelton, 229 9.C. 150, 48 S.13. 
2d 41; Wilson v. Anderson, supra; Bradford v. Jolznson, 237 N.C. 572, 
75 S.E. 2d 632; Ostrander zl. Preece, 103 ALR 218; Irvmg Trust  Po. v. 
D a y ,  314 U.S. 556, 86 L ed 452. 

Both the adoptive parent and her brother 111 whosc property plaiii- 
tiff asserts a right died subsequent to  thc ratification and effective 
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date of tlie 1955 statute. This statute gave plaintiff the riglit to  parti- 
cipate in tlic division of the Cain estate. 

Affirnled. 

STATE v. LLOYD HANCOCK. 

(Filed 21 May, 795s.) 

1. Automobiles 5 39- 
The physic111 facts a t  the scene of a collision may speak lontler than 

Irstin~ony of \vitnesses. 

The wilful, \vanton, or intentional violation of a safety statute, or the 
inadvertent or unintentional violation of such statute \vhen accompanied 
by rec.l;lessnrss :~~nonnting to a thonghtless disregard of consequences 
o r  a lleedlc~ss indifference to the safety of others, constitutes culpable 
r~egligence, but the inndvertent or unintentional violation of a safety 
statute. standing nlonr, does not constitute culpable negligence. 

3. Automobiles 5 59-- Evidence of culpable negligence held insufficient 
to  In= submitted t o  t h e  jury i n  this  prosecution for  manslaughter. 

The State's evidence tended to show that defendant was driving his 
car a t  a lawful speed, and the pltysical facts tended to show that  he was 
operating it  on his right side of the highway. The only evidence to the 
contrary was the testimony of one wiiness, who was following one of 
the cars iuvolred in the collision, to the effect that he saw the defendant's 
car approacl~ing from the opposite direction 011 its left side of the high- 
\ \ :~y ,  that the preceding car then swerved left, and that defendant's car 
then swerved to its right, resulting in a head-on collision, all within a 
tlistnuce of approxin~ntely 50 feet while the cars were traveling, respective- 
ly. npproxiniately 45 and 50 miles per hour. Held:  The evidence fails to 
show an i~~t rn t ionnl ,  wilful, or wanton riolntion of G.S. 20-146, or an 
t~nintentional violation of this statute accompanied by heedless indifter- 
tbncar to the rights and safety of others, and therefore nonsuit shonld hare  
been entered in this prosecntion of defendant for mnnslaugl~ter. 

APPEAL by defendant from C a n ,  J., October Term 1957 of LEE. 
This is :L crilninal action. The defendant was tried upon a bill of 

indictliient c1i:rrging hill1 with the felonious slaying of Flonnie Godwin 
Fisller. 

The State's witness, Willard Phillips, testified that  he was traveling 
south 011 Higliwny No. 1 on tlie day in question, about four car lengths 
beliind the Chevrolet car occupied and driven by Flonnie Fisher; tha t  
the Chrvrolet was tr:~vcling about 50 miles per hour. "I had to  slow 
down. * * * There was a lot of traffic and I could not get around it. 
+ + *  After I had followed the car approximately two miles, I somehow 
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noticed her height. She was a fairly short woman. And then I turned 
and glanced back :tt the csr  :il~ewd of 111c and when I looked a t  her 
I saw this other car meeting us 011 our side of tlie road; on tlie right 
side, * * * in the riglithand lane headed south, and about the time 
I noticed it, <he swerved to 11rr left. * * * " He further testified that 
when Flonnie Fisher swerved to the left on meeting the defendant in 
the Lincoln car on her r ight- l iu~d side of tlie road (defendant's left- 
hand side of the road),  the defendant swerved to his right and the 
t ~ o  cars met headon about tlie ccnter of the highway. "When she 
swerved to the left the Lincoln car and the Chevrolet were about 50 
feet apart. * * " When I first s:c\v tlic Lincoln car it was only 50 feet 
from her, close to  50 feet." 

After the collision the Chevrolct c : ~  c a m  to rest almost directly 
across the highway, headed e ~ t .  wit11 its rear wheels resting on the 
center line of the highway rind 4 f e d  and 3 inches of the Chevrolet 
automobile was on the we*t side of the highway. The Lincoln car 
came to  rest with its right front wheel off the pavement on the eastern 
side of the highway hcndrd in u nor.tlie:isterly direction with the rear 
portion of the car occupying tlir rentral portion of the eastern half of 
tlie highway, or the north-bound lane thereof. 

The defendant testified 111:lt hc n c w r  turned left across the center 
line of the highway nnd tl~::t I i i $  csr eollided with the Fisher car when 
he was about to meet anti ])ass anotlirr. car, and that  the Fisher car 
pulled out from behind in $11 cffort to overtake and pass the car the 
defendant was meeting. 

The jury returned n vtw11ct of guilty :IS charged. From the judg- 
ment imposed, the defendnnt appeals, assigning error. 

DENNY, ,J. The defendant's 7th and 23rd assignments of error arc 
directed to  the failure of the trial court to allow his motion for judg- 
ment as of nonsuit, interposed a t  the close of tlie State's evidence and 
renewed a t  the close of all the evidence. 

Exclusive of the testinio~iy of the witness Phillips, all the other 
ei.idence of the State and of the defendant tends to show tha t  the col- 
lision occurred not in tlie center of the highway but in the eastern 
lime thereof, the defendant's proper lane. Neither does the record con- 
tain any evidence tending to show any physical facts by way of tire 
rnarks or debris in the highway to indicate that the Lincoln car, driven 
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by the defendant, was on the wrong side of the highway immediately 
before or a t  the time of the collision. On the contrary, the physical 
facts tend to show otherwise. Sometimes, physical facts a t  the scene 
of a collision speak louder than the tcstirriony of a witness or witnesses. 
Powers v. Sternberg, 213 N.C. 41, 195 S.E. 88; S. v. Hough, 227 N.C. 
596, 42 S.E. 2d 659; S. v. Blankenship, 229 N.C. 589, 50 S.E. 2d 724. 

Moreover, there is no evidence that the defendant's car was being 
driven a t  an excessive rate of speed. The State's evidence is to  the 
effect tha t  Flonnie Fisher was driving hcr car about 50 miles per hour 
and never decreased her speed before the collision. The defendant 
testified that  a t  the time of the collision he was traveling about 40 t o  
45, not over 50 miles per hour. This 1s the only evidence disclosed by 
the record as t o  the speed of the defendant's car. 

It is clear, therefore, that  if the Chevrolet was being driven south 
a t  50 miles per hour, and the Lincoln car was being driven north from 
40 to 50 miles per hour on its wrong side of the highway, as testified 
t o  by the witness Phillips, then the Lincoln car crossed back to its 
proper side of the highway and the collision occurred within less than 
one-half of a second from the time the witness testified he first saw 
the Lincoln car. Certainly this evidence would be, under our decisions, 
without any probative value if the witness had testified as to  the speed 
of the Lincoln car rather than as to  its location on the highway. Flem- 
ing v. Twiggs, 244 N.C. 666. 94 S.E. 2d 821; S. v. Becker, 241 N.C. 
321, 85 S.E. 2d 327. 

The witness Phillips further testified that  he was traveling 50 
miles per hour, following the Fisher car: that  he "whipped out to  miss 
the wreck * I turned right to  avoid the collision. * * * I did not 
see the automobile driven by Mrs Fisher traveling on the left-hand 
side of the road a t  the time the collision occurred." 

In  S. v. Cope, 204 N.C. 28, 167 S.E. 456, Stacy, C. J., speaking for 
the Court, said: "The violation of a statute or ordinance, intended and 
designed to prevent injury to  person. or property, whether done in- 
tentionally or otherwise. is negligence per se, and renders one civilly 
liable in damages, if its violation proxi~nately result in injury to  
another; for, in such case, the statute or ordinance becomes the stand- 
ard of conduct or the rule of the prudent man. * * * 

"An intentional, wlful  or wanton wolation of a statute or ordinance. 
designed for the protection of human life or limb, which proximately 
results in injury or death, is culpable negligence. * * * 

"But an unintentional violation of a prohibitory statute or ordin- 
ance, unaccompanied by recklessness or probable consequences of 2 

dangerous nature, when tested by the rule of reasonable prevision, is 
not such negligence as inlports criminal responsibility. * * * 
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"However, if the inadvertent violation of n prohibitory statute or 
ordinance be accompanied by recklessness or probable consequences 
of a dangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to s thoughtless disregard of consequences or 
a heedless indifference to tlie safety and rights of others, then such 
negligence, if injury or death proxiniately ensue, mould be culpable and 
the actor guilty of an assault or ~nnnslanghter, and under some cir- 
cumstances of murder. * " "." 

I n  S. v. Stunsell, 203 K.C. 69, 164 S.E. 580, the defendant was oper- 
ating his automobile on tlie wrong side of tlie road, a t  an unlawful rate 
of speed, while intoxicated. 

I n  the case of S. v. Spivey, 230 S . C .  375, 53 S.E. 2d 259, the evi- 
dence tended to show that the defendant was intoxicated and that the 
collision between his a u t o ~ n o b i l ~  and that of a motorcycle, resulting 
in the death of tlie cyclist. occurred 011 the defendant's left side of 
the highway. 

In  S. v. Goins, 233 N.C. 180. 61 S.E. 2d 289, tlie defendant was 
operating his autonlobile on the left side of the highway a t  an unlaw- 
ful rate of speed on n blind curve. 

In  each of these additional cases the reqmt ive  defendants operated 
his automobile ( I )  on the left-hand side of tlie road; (2) a t  an un- 
lawful rate of speed; or (3)  in such nianncr as to  disclose a reckless 
disregard of consequences or a heedless indifference to the rights and 
safety of others; or (4) wlrile under tlie influence of an intoxicant. 
S. v. Jessup, 183 N.C. 771. 111 S.E. 523; S.  v. Wooten, 228 N.C. 628, 
46 S.E. 2d 868; S. 1,. S w i m e y ,  231 N.C. 506, 57 S.E. 2d 647; S. v. 
Bournais, 240 N.C. 311, 82 P.E. 2d 115: S. 1 , .  Phelps, 242 N.C. 540, 89 
S.E. 2d 132. Cf. S. 1 ' .  Smith, 238 N.C. 82, 76 S.E. 2d 363 and S. v. 
Norris, 242 N.C. 47, 86 S.E. 2d 916. 

The rule in the application of the law with respect to an intentional 
or unintentional violation of a safety statute is simply this: The viola- 
tion of a safety statute wliich rrsults in injury or death will consti- 
tute culpable negligence if the ~ io la t ion  is wilful, wanton, or intentional. 
But, where there is an unintentional or inadvertent violation of the 
statute, such violation standing d o n e  does not constitute culpable 
negligence. The inadvertent or unintentional violation of the statute 
must be accompanied by recklessness of probable consequences of a 
dangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless disregard of consequences or 
of a heedless indifference to the safety of others. S. v. Miller, 220 N.C. 
660, 18 S.E. 2d 143. 

I n  our opinion, the evidence disclosed on tliis record fails to show 
an intentional, wilful. or wanton violation of G.S. 20-146, or an 
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unintentional violation of this statute accompanied by such reckless- 
ness or irresponsible conduct, or heedless indifference to  the rights and 
safety of others, as to  import criminal responsibility. S. v. Cope, supra. 

The ruling of the court below on the motion for judgment as of 
nonsuit is 

Reversed. 

HAROLD BARRETT AND JIMMY PERSON, OX BE1IAI.F O F  THEMSELVES A S D  
ON BEHALF O F  OTHER PERSONS SIMILARLY SITUATED W I T H  A CObIbION OR O E S -  

ERAL INTEREST, V. CITY OF FAYET'PEVILTIE, NORl'H CAROLINA. 

(Filed 21 May, 1958.) 

A signature written by another a t  the request or with the consent of 
the person whose signature i t  purports to be, is effective. 

2. Municipal Corporations W 3- 

Where i t  appears from the evidence that  some of the signers of a p e  
tition for a referendum on the question of annexation of territory by a 
municipality also affised the names of their spouses to the petition, but 
that  each spouse did and does regard and adopt such signature as  his or 
her own, such signatures should be counted, and when the petition, in- 
cluding such names, contains the names of more than 15 per cent of the 
qualified voters of the territory sought to be annexed, attempted annera- 
tion of such territory by the municipality without a referendum is inef- 
fective. Q.S. 160-446. 

APPEAL by defendant from Nimoclcs, J., April Term 1957 of CUMB- 
ERLAND. 

The plaintiffs seek to restrain the defendant City of Fayetteville, 
its officials, agents, servants and employees, from exercising any gov- 
ernmental control or jurisdiction over the area described in the com- 
plaint, which area the said City purported to annex by ordinance on 
11 October 1956. 

The pertinent facts as stipulated by the parties and found by the 
court are as follows: 

1. That a t  the regular meeting of the City Council of Fayetteville 
held on Monday, 20 August 1956, a petition was filed by about 535 
residents for the annexation by the City of Fayetteville of the con- 
tiguous territory described by metes and bounds in the complaint. At  
said meeting it was ordered by the City Council that  a public hear- 
ing be held on the question of such annexation a t  the regular meeting 
of the City Council on Monday, 24 Septenlbcr 1956. 
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2. That  notice of such hearing was duly advertised, and a t  the meet- 
ing on 24 September 1956 a petition was filed pursuant to  the provi- 
sions of G.S. 160-446, purportedly signed by 213 persons opposing 
such annexation and requcsting a referendum. The petition was re- 
ferred to a committee composed of one person seeking the annexation 
of the area, one person seeking a referendum, and the City Clerk, to  
ascertain whether 15% of the qualified voters resident in the area 
had signed the petition requcsting a referendum, and the matter was 
continued until the regular nlecting of the Council on 11 October 1956. 

3. That  a t  the meeting hcld on 11 October 1956, the City Council 
made findings as follows: ( a )  Tha t  583 qualified voters were resident 
in the area proposed to bc annexed. (b )  Tha t  15% of said number is 
87.45. (c) Tha t  213 names were on the petition requesting a referen- 
dum filed with said City Council a t  the meeting held on 24 September 
1956; tha t  93 of these names were not registered voters; tha t  12 of 
these names were persons who lived outside the area under considera- 
tion for annexation; tha t  13 of these names urere not actually affixed 
by the 13 persons named, leaving 95 names on the petition requesting 
a referendum unquestioned. 

4. That  a t  said meeting on 11 October 1956 and before final action 
on the question of annexation, proponents of annesation filed an affi- 
davit of 15 persons whose names appeared on the petition requesting 
a referendum, asking that  their names be withdrawn from said peti- 
tion and the withdrawal of these names was allowed by the City 
Council, leaving 80 names. Whereupon, the City proceeded to  adopt 
an ordinance annexing the area involved. 

5. The court found these additional facts: Tha t  a t  said meeting on 
11 October 1956 and before final action on the question of annexation, 
affidavits were filed by 12 of the parties whose names had been affixed 
to the original petition requcsting a referendum, by others (and whose 
names had been eliminated by the City Council), asking that  their 
names be counted on the petition opposing annexation and requesting 
a referendum for reasons set forth in said affida1,its; that  if counted 
tlicse 12 would increase the number of names to 92. 

6. That  of the 15 persons asking by affidavit that  their names be 
mithdra~vn from the petition requesting a referendum, only 14 ~hould  
be 1vit1idran.n and one, James Barfield, should not be allowed as he 
had asked in one affidavit that  his name be counted and asked in 
another affidavit that his name be withdrawn. Deducting 14 names 
from the 95 counted leaves 81 names. 

7. That  of the 12 persons appearing on the petition requesting a 
referendum who asked by affidavit tha t  their names be counted, 9 
should be counted; that  adding the 9 names that should be counted to 
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the 81 names, made a total of 90 names appearing on the prtition 
requesting a referendum, that  should be counted. 

8. The court found that when the proper names were counted and 
deducted as aforesaid, 90 names remained, which is more than 15% 
of 583, the number of qualified voters resident in the area involved; 
that the petition signed by more than 15% of tlie qualified voters 
resident in the area proposed to be annexed was duly filed pursuant 
to the provisions of G.S. 160-446. 

Upon the foregoing findings of fact, t11e court concluded as n niat- 
ter of law that  a petition was signed by more than 15% of the quali- 
fied voters resident in the area proposed to be annexed a t  the adver- 
tised meeting of 24 September 1956 and that  therefore tlie City Coun- 
cil was without authority to adopt the ordinance annexing the con- 
tiguous territory in question and that  said annexation is illegal. Wliere- 
upon, the court entered judgment out of term on 31 Decenibrr 1957 
declaring the ordinance void and of no binding force or effect, and 
permanently restrained the City of Fayetteville from esercising any 
governmental authority or control over said area. 

The defendant appeals, assigning error. 

D. S.  Car ter ,  J f acKae .  Cobb  & Berry f o ~  pl tr iut i , f l ,  appellees. 
Rober t  H .  D y e  for de fendant ,  appellant. 

DENNY, J .  The defendant assigns as error tlie findings that nil:e 
of the twelve persons whose names were placed on the original peti- 
tion by someone other than by the persons named should be counted 
as valid signatures, and that  90 names appearing on the original pe- 
tition requesting a referendum should be counted. 

Each one of the nine persons referred to  above filed an affidavit wit11 
the City Council of the City of Fayetteville on 11 October 1956 setting 
forth tha t  his or her name was signed to the petition in opposition 
to the annexation of the area involved by the City of Fayrtteville, by 
his wife or her husband, as the case might be, in his or her presence, 
and a t  his or her instruction, direction, and request: that at  tlie time 
of signing and a t  the present time, he or she did and does regard and 
adopt such signatures as his or her own; that tlie affidavit wns given 
for the purpose of having the City Council of the City of Fayrtteville 
count his or her signature in checking said petition. 

I n  80 CJS., Signatures, section 6, page 1291, et seq., it is said: "Gen- 
erally, a signature may be made for a person by the hand of another, 
acting in the presence of such person, and a t  his direction, or request, 
or with his acquiescence, unless a statute provides otherwise. -4 signa- 
ture so made becomes the signature of the person for who111 it is made, 
and i t  has the same validity as though written by him." 
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I n  this jurisdiction it  is permissible for one to sign his name by 
himself "or sign by the adoption of his name as written by another, or 
he may make his mark, even though he may not be able to  write him- 
self." Lee v. Parker, 171 N.C. 144, 88 S.E. 217. But the signature, if 
written by another, must be made a t  the request or with the consent 
of the person whose signature it  purports to  be. Lee v.  Parker, supra. 

Likewise, in S. v. Abernethy, 190 N.C. 768, 130 S.E. 619, Stacy, C. 
J., speaking for the Court, said: "Not only may the signature be any- 
where, unless otherwise provided by statute, but it is also permissible 
in the absence of an enactment controlling the matter, for the maker 
either to  sign the instrument by affixing his on-n signature, or to adopt 
a signature written for him by another." See also Devereux v. McMa- 
hon, 108 N.C. 134, 12 S.E. 902, 12 LRA 205. 

I n  light of the pleadings, stipulations, affidavits, and minutes of the 
City Council of the City of Fayetteville, as appear of record, the 
findings to the effect that the respective names of the nine persons 
whose names had been signed to the original petition requesting a 
referendum, by another, should be counted, thereby making a total 
of 90 names on the petition which should be counted, are amply sup- 
ported by the evidence and such findings, as well as the conclusions 
of law based thereon, must be upheld. 

Thus it  appears that  the area in controversy cannot be annexed by 
the City of Fayetteville unless and until a majority of the qualified 
voters in the area proposed to be annexed cast their ballots in favor 
of such annexation in an election called and conducted as prescribed 
by statute. Rheinhardt v. Yancey, 241 N.C. 184, 84 S.E. 2d 655. 

The judgment of the court below is 
Affirmed. 

JOHN JACOB PETERSON v. MoLEAN TRUCKING COMPANY. 

(Filed 21 May, 1958.) 

.4utomobiles § 54a: Master and Servant 8 41- 
Under the terms of the contract in question, lessor was  to provide 

personnel and equipment for  tr ips authorized by lessee's franchise, the 
drivers to be under complete control of the  lessee's supervisor and tlke 
vehicles to be marked with lessee's identification on such trips. Plaintiff, 
an  employee of lessee, mas injured on a tr ip under lessee's franchise. The 
driver mas paid by lessor, bu t  lessee was  required by the  contract to re- 
imburse lessor for  his wages. Held: The driver, on the t r ip  in question, 
was a n  employee of lessee, and plaintiff, having recovered conlpensation 
of lessee under the Workmen's Compensation Act, may not mrlintain a n  
action against  lessor a t  common law a s  a third person tor t  feasor. 
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APPEAL by plaintiff from Preyer, J., First Week of September 23, 
1957 Term of FORSYTH. 

Civil action to recover for personal injury and property damugc 
as result of alleged negligence of one Richard Dewey Brower, 11 August, 
1955, in operation of a tractor-trailer in which plaintiff was riding, on 
Virginia State Highway 100, approximately five miles south of Pulas- 
ki, Virginia,-he, tlie said Brower, being a t  the time an alleged em- 
ployee of defendant,-allegedly driving said tractor-trailer under t l ~ c  
supervision, direction and control of defendant-in manner stated. 

Defendant, in answer filed, denies in mati1rial aspect the a1leg:i- 
tions of the complaint. 

And for further answer sets up three further defenses. 
Plaintiff replies. 
After the pleadings were filed the parties made stipulations of fuci. 

And thereupon defendant moved that  tlie artion be dismissed for t h l  
the admissions set fort11 in the pleadings and in tlie stipulations sliou : 

I . * * * "  That  the allegedly negligent driver stood in no such rela- 
tionship to  defendant as to make the doctrine of respondent superior 
applicable." 

2. * * * ' 'that the present action is barred by tlic provisions of Chap- 
ter 97 of the General Statutes of North Carolina, being the Workmen's 
Compensation Act, and in particular Sections G.S. 97-9 and 97-10 
thereof for that" ( a )  "the allegedly negligent driver falls within thc 
class granted immunity from common law actions such as this" * " * 
and (b)  "defendant clearly falls within the class granted inmunit?- 
from common law actions such as this"; 

3. * tha t  "no issue based upon the doctrine of respondeat superior" 
is left "to be submitted to  the jury for that it is established as a mat- 
ter of law that  defendant cannot be held litlble for the negligent act$ 
set forth in the complaint"; 

And 4. For that under the admission so stated "no cause of actiou 
exists against defendant." 

The stipulations of the parties are substantially tliese: 
A t  the time of the injury in question the p l a i n t 3  was riding in 

a tractor-trailer unit leased from defendant by Carolina Motor Es- 
press Lines, Inc., hereinafter referred to as C N X ,  and driven by one 
Richard Dewey Brower. Plaintiff was the head driver of the unit 
and Brower was his assistant. 

Plaintiff was employed by CMX, a bankrupt corporation in rtL- 
ceivership with Earl R. Cox as Receiver. 

Defendant, hereinafter referred to  :is IIcLean, is a North Carolina 
corporation ~ ~ ~ l i i c l i  has a contract with Ehrl Cox as Receiver, whereby 
the Receiver "agrees to employ McLean Trucking Company to manage 



tlic prol)crtics and opcrittions of Carolina RIotor Express Lines, Inc.," 
in consideration of $11,000 per month. 

Under thc terms of the working agreement between the two corpora- 
tions, RIcLean was to provide personnel and equipment for CRIX 
operations. All drivers for C N X  were originally trained by hIcLean 
but separate seniority lists for the drivers were maintained and, once 
trained, the C M X  drivers m-ere under complete supervision of a C M X  
hupcrvisor; \\-liereas RIcLcan drivers were under direction and control 
of :t McLean supervisor. When the employment of a driver was trans- 
ferred from onc corporation to  the other, he mas placed a t  the bottom 
of the seniority list. CRIS  business records, personnel files, payrolls, 
tax rccords, equipment, and certain of its employees were maintained 
scparately from those of McLean. C h l X  and RIcLean operated under 
scparate franchises issued by the Interstate Commerce Commission 
and T\IcLcan had no authority to  operate over the route assigned to 
CRIX. At the time of the accident the unit was being operated under 
C M X  franchise and was so marked. 

Plaintiff was originally a driver for hIcLean, but had been trans- 
ferred to C M X  approxinlately one year prior to the accident. And as 
to cmploynient status of Brower a t  the time of the accident, i t  is 
stipulated that  "on August 1,  Brower requested through the McLean 
supervisor that  he be transferred to  ChlX.  Bromer was told that  the 
request would be taken up with the supervisor of drivers for CMX. 
Thcreafter, on or about August 2, 1955, Brower mas assigned to  trips 
by the CRIX supervisor, and he had made two or three trips for C M X  
as an assistant driver prior to the date of the accident. Brower was 
never notified that he was a permanent employee of CMX." The ac- 
cident occurred August 11, 1955, after plaintiff and Brower had been 
operating the unit together on the C M X  route since August 7, 1955. 
"During a11 of thesc trips bcginning August 7, 1955, both Brower and 
Peterson mcrc acting in accordance with instructions of the CATS 
s~~pcrvisor." 

Plaintiff was on the payroll of C h i X  and Brower was on the pay- 
roll of RlcLean; but "11cLcan charged the entire amount disbursed 
to or for Brower on account of said trips to special accounts set up 
and maintained to set apart all expenses incurred in C h l X  operations 
in accordance with usual practices. The amount so disbursed to Brower 
by McLean was reimbursed to RIcLean by CMX." 

Under a leasc agrecnlent between CRIX and RIcLean, McLean 
agreed to lease certain trucks and equipment to CRIX, the possession 
and control of which was to be vested exclusively in CMX. And it 
mas to furnish all services and supplies necessary to operate the prop- 
erty, including "all wages and charges against wages for all persons 
roncerned in opcration, maintenance, direction, or otherwise concerned 
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with said property" and "any and all losses and expenses arising from 
the method or manner of the operation and maintenance of said prop- 
erty by the lessee." 

Plaintiff has applied for and received benefits under the Workmen's 
Compensation Act through CMX, and now sues McLean a t  common 
law. 

The determinative question, therefore, as stated by appellee, is: 
Whose employee was Brower a t  the time he injured plaintiff? 

The cause heard, out of term, with the consent of the parties, and 
upon the pleadings and stipulations made, and upon said motion by 
defendant, the trial court being of opinion that  "plaintiff has no cause 
of action or remedy a t  common law against the defendant" so ad- 
judged, and dismissed the action a t  the cost to  plaintiff. 

Plaintiff excepted to  the entering of the judgment, and appeals to  
Supreme Court and assigns error. 

Clyde C. Randolph, Jr., Robert L. Stljers for plai~l t i f l ,  appellant. 
Spry, White c t  Hanzricb, Deal, Hutchins R. Afinor for defendant, 

appellee. 

WINBORNE, C. J.: Plaintiff, the appellant, states in his brief filed 
on this appeal that matters relating to proof of negligence and dam- 
ages are not presented for review, but that  "the question is simply this: 
Do the admitited facts bar the plaintiff's action as a matter of law?" 
The answer is "Yes". For, basically, on this question there arises, as 
stated by defendants appellees, the question as to "whose employee was 
Brower a t  the time he injured plaintiff?" The admitted facts shown 
in the record of case on appeal respond "CMX". 

The answers to  these questions are found in the opinions of this 
Court in the  cases of: Wood v. Miller, 326 N.C. 567, 39 S.E. 2d 608; 
Brown v. Truck Lines, 227 N.C. 65, 40 S.E. 2tl 476; Both v. McCord, 
232 N.C. 678, 62 S.E. 2d 61. See also illcG'il1 2 ,  Freight. 245 N.C. 469, 
96 S.E. 2d 438. 

All these involved agreements are strikingly silnilar to the agrtwnent 
here in hand: (1) Whereby lessor-owner leased truck and drivers to  
lessee; (2) Provisions whereby lessee took complete control of truck 
for the particular trip involved; (3) Stipulation that  the lessee would 
attach its identification mark on the truck, and (4) specifying the 
above with particularity. 

Indeed, as stated in Wood v. Miller, supra: "The relationship be- 
tween the driver of the truck and the defendant is determinable, in 
the main, from the terms of the trip lease agreement. This is a ques- 
tion of law under applicable principles of law." And the Court then 
goes on t o  say: "It is generally held that the relationship of master 
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and scrvant is created whcn the employer retains the right to  control 
and direct thc manner in which the details of the work are to  be execu- 
ted and what the laborer shall do as the work progresses," citing and 
quoting from opinion in Hayes v. Elon College, 224 N.C. 11, 29 S.E. 
2d 137. 

I n  thc light of these applicable principles, the admitted facts point 
unerringly to  the conclusion that  CMX, the lessee, expressly assumed 
direction and control of the operation of the truck in question for the 
duration of the term of the lease. And while it is true tha t  McLean 
was to pay Brower, it appears tha t  i t  was to be reimbursed therefor 
by CMX. Such an arrangement does not nullify the legal effect of the 
action of C M S  in assuming the control and direction of the operation 
of the truck and responsibility to  the public for its operation. See 
Shnpiro v. Winston-Snlenz. 212 N.C. 751, 194 S.E. 479; also Wood V .  

Miller, supm. 
For reasons statcd the judgment from which appeal is taken is 
Affirmed. 

HAZEL IJAMES .\so IXVSnAND, HOWARD I.J.4JIES. VSDINE JACKSON 
AND HVSBAND. ELLIS JACKSON; HILDRETH HA?:EY AND H178R.\KD, 

CLAY HANEY: C. WAYLAND SWAIM: DARRELL B.  SWAIhl ASD 

WIFE. BERTHA SWAIM: A N D  HOMER LEE SWAIJI. BY DARRELL B. 
SWAIM, ATTORXEY IS FACT. 2). WILLIAll SHERlfAS SWAIhf AND WIFE, 
JANICE A. SWATJI. 

(Filed 21 May, 1938.) 

A consent judgment must be interpreted in the light of the matters in 
controversy in the proceeding and the purposes the parties thereto intend- 
ed to accomplish by it. 

2. Partition 8 4f- 
Prior to partition, one tenant in common conveyed his interest in fee 

to another tenant by deed without the joinder of his wife. In the parti- 
tion by the commissioners and in the consent judgment entered nfter 
exception to the report, i t  appeared that  the grantee tenant was allottrd, 
in addition to his own share, the share of the grantor tenant, but that the 
share of the grantor tenant was identided solely to make certain which 
land would be subject to the dower of the wife of the grantor tenant if 
she survived him. Held: The mere identification in the commissioller's 
report and in the consent judgment of the share of the grantor tenant 
cannot have the effect of reinvesting the grantor tenant with any interest 
in the land. 

APPEAL by plaintiffs from Sharp, S. J., January, 1958 Civil Term, 
GIJILFORD Superior Court (High Point Division). 
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I n  this civil action the plaintiffs allege i11 substance, (1) they are 
the owners and entitled t o  possession of lots Nos. 1 and 11 described 
in the proceeding for the partition of the A. B. Swaiin lands; (2) the 
defendants are in the wrongful possession and have wrongfully re- 
ceived the rents and profits; (3) the defendants claim an interest 
in the lots which constitutes a cloud upon the plaintiffs' title. They 
ask tha t  they be declared to  be the owners and be placed in possession; 
tha t  they have an accounting and have the cloud removed. 

The defendants, by answer, assert tha t  they are the owners in fee 
of the two lots; that  they are rightfully in possession and have been in 
the exclusive possession for approximately tliirt y years. 

The parties admit the following: A. 13. Swaiin died intestate in the 
year 1926, leaving him surviving Deby Swaim, his widow, and the 
following six children as his heirs a t  law: Rlabel Weir, Cora Welch, 
Homer Swaim, Sherman Swaim, h4arir Moore, and Cay Sn-aini Powell. 
The widow died prior to December, 1927. 

On January 29, 1927, Homer L. Swaim, by wnirmty deed, conveyed 
a 1/6 undivided interest in the described lands to W. S. (Sherman) 
Swaim. The parties stipulated the deed conveyed tlie grantor's interest 
in the fee. On December 23, 1927, Mabel Weir and Corn Welch insti- 
tuted a proceeding against Estelle S w i m ,  IIoiner Swaim, Sherman 
Swaim and wife, Marie Moore and husband, Cay S w i m  Powell and 
husband, and Sherman Swaim, administrator of 9. B. Swaim, for the 
partition of the A. B. Swain1 lands. IIomer S\vaini was alleged to be 
a nonresident of the State of North C':uolinn Process on him was 
served by publication. 

The petition alleges: " . . . that  each of said parties is seized in 
fee and possessed of 1/6 undivided inter~.,st i11 enld lands, save and cs- 
cept the  said Homer Swailn, who has con~c~yci \  his l / G  u n d i ~ i d r d  in- 
terest by deed to  the said Sherman S n a ~ i n  111 \vliicli deed thc haid 
Estelle Swairn (wife of Homer) did not join nnci by  ~ . i r tue  oi tllc bnid 
deed the said Sherinan Swaiin is now tlic o\vn('l of 1/3 undtvidt4 in-  
tercst in said premises." 

The commissioners appointed for the purpose iilnde partition of t l ~ e  
lands. Tracts Nos. 6 and 7 were allotted to Shcnnan Sn-aim as his o a n  
1/6 in value by inheritance. Tracts Nos. 3 and 11 were allotted to  13. 
L. Swaim (Homer) and Sherman Swaim. These two tracts represent- 
ed the 1/6 in value whicli Homer Swain1 had inherited but whicli lie 
had conveyed to Sherman by deed referred to in tlie plaintiffs' com- 
plaint and in the petition for partition, and in the order appointing 
the commissioners. 

Exceptions were filed to  the commissioners' report and thereafter a 
consent judgment was entered and signed by the clerk on August 14, 
1929. I n  the consent judgment tracts Nos 1 2nd 5 were eschanged one 
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IJAMES v.  SWAIM. 

for the other. Otherwise, the consent judgment left the allotment as 
lllade by the commissioners. Five of the six children of A. B. Swaim 
signed the consent judgment. Homer alone did not sign. The consent 
judgment contained the following: "It is, therefore, by and with the 
consent of the parties, ordered, adjudged and decreed by the court 
that (1) Tracts #1 and #11 be allotted to  H. L. Swaim, a deed to 
which has heretofore been executed by H.  L. Swaim to  W. Sherman 
Swaim, without the joinder of his wife, Estelle Swaim, and which is 
more definitely and particularly described as follows:" (Here follows 
the description of Tracts Nos. 1 and 11). 

Both H. L. (Homer) Sxaim and his wife, Estelle Swaim, died prior 
to the institution of this action. The plaintiffs are the heirs a t  law 
of Homer Swaim. The parties stipulated the special proceeding for 
partition was regular and that each defendant was properly before the 
court. 

The trial court entered judgment from which is here quoted that  
part pertinent to decision on this appeal: 

"This Cause being regularly calendared for trial a t  this term 
of Court and coming on for hearing, counsel for both plaintiffs 
and defendants request the Court to  rule upon the legal effect of 
the consent judgment dated August 14, 1929, in the special proceed- 
ing attached to both the complaint and the answer, entitled Mabel 
Weir, et al, v. Estelle Swaint, et al., it being conceded by plaintiffs 
and defendants that if the consent judgment did not convey title 
to Tracts 1 and 11 of the A. B. Swaiin Estate t o  H.  L. Swaim in 
derogation of the deed dated January 29, 1927, from Homer L. 
Swaim to W. S. Swaim, which deed is recorded in Book 554, a t  
page 165, in the Office of the Register of Deeds of Guilford County, 
N. C., that the defendants in this action are the owners of and en- 
titled to  the possession of the land described in the complaint in 
this action by virtue of the deed dated January 29, 1927, from Homer 
L. Swaim to W. S. S w i m ,  which deed is recorded in Book 554, a t  
page 166, in the Ofice of the Register of Deeds of Guilford County, 
and is attached to the amended complaint as Exhibit A, and that  
the action should be dismissed. " + + 

"After considering the pleadings and stipulations, the arguments 
of counsel, the Court is of the opinion, and so holds, that  the con- 
sent judgment in the special proceeding entitled Mabel Weir, et al., 
2). Estelle Swaim, et al., throughout recognized the validity of the 
aforesaid deed from Homer L. Swaiin to  W. S. Swaim; that the effect 
of said judgment was illerely to segregate and identify the portion 
of the estate of A. B. Swaim to which Homer L. Swaim would have 
been entitled had he not conveyed away his interest to  W. S. Swaim, 
and to identify the lands which night a t  some future date become 



subject to  tlie dower interest of Eetellc or Stella Swaim, wife of 
Homer L. Swaim." 
The court adjudged tha t  the defendants arc the owners in fee oi 

the two lots; that  the plaintiffs liavc no interest therein. From the 
judgment, tlie plaintiffs appealed. 

D. C.  M c R a e ,  Haworth  82 Riggs, b y :  J o h ~ l  I iaworth ,  for plaintiffs, 
appellants. 

Y o r k  & Y o r k ,  By:  C. A.  I 'ork, J T . .  joy defendants, appellees. 

HIGGINS, J. For the purposes of this appeal, the parties agree the 
judgment below is correct unless the consent decree in the partition 
proceeding operates as a conveyance of Lots Nos. 1 and 11 to Homer 
L. Swaim. Thc decree must be interpreted in the light of the matters 
in controversy in the proceeding and the purposes the parties thereto 
intended to  acconlplish by it. 

Prior to thc institution of the partition proceeding the plaintiffs' 
ancestor, Homer L. Swaiin, had sold and conveyed by deed all his in- 
terest in the A. B. Swaiin estate to Sherman Swaim. The parties stipu- 
late this deed conveyed the grantor's interest in fee. However, Homer's 
wife, Estelle Swaiin, did not sign the d t d .  Hcncc her inchoate right 
of dower did not pass by the deed. 

Two of the heirs of A. B. Swaini, Mrs. Weir and Mrs. Welch, insti- 
tuted the partition proceeding for the purpose of having each tenant's 
share allotted according to his interest, 1/6 each to Mabel Weir, Cora 
Welch, Marie Moore, and Cay  swain^ Powell; and 1/3 to Sherman 
Swaim. Sherman acquired 1/6 by inheritance and 1/6 by Homer's deed. 
I n  drafting tlie petition and thc orders pursuant thereto, the parties 
and their counscl realized that  Estclle Swaim. Homer's wife, not having 
signed his deed, would bc entitled to dowcr in Hoiner's share should she 
survive him. The provisions in the petition, order for partition, the 
report of the colnlnissioners were all so drawl  as to  separate and 
identify tha t  part  of the estate which Sherman acquired under Homer's 
deed in order tha t  tlie land to  which Estelle's dower might attach. 
in the event she survived Homer, n o i ~ l d  bc identified and the other 
tracts be entirely free from her claim. 

The commissioners made due report of their partition and allotment 
of shares. Exceptions were filed to  the report. The parties thereupon 
entered the consent decree involved here. The decree served to change 
the report of the commissioners only to the extent that  tract No. I ,  
allotted to  Mrs. Moore, was re-allotted to  H. 1,. Swaim and Sherman 
Swaim, and tha t  tract No. 5, allotted to  them, was re-allotted t o  Mrs. 
Moore. The 1/6 interest which Sherman inherited from the estate 
was allotted as tracts Nos. 6 and 7. 
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The sole purpose of the partition proceeding was to sever the unity 
of possession and fix the boundaries of the respective shares and allot 
to each his share in accordance with his interest in the whole. Homer 
Swaim had made a deed. His interest was gone. Nothing in the pro- 
ceeding suggests an intent on his part to  buy back into the estate or 
an intent on the part of any tenant in common to  sell or give, or re- 
store to  him any interest therein. The whole proceeding manifests 
a clear intent to  the contrary. Edwards v. Batts, 245 N.C. 693, 97 S.E. 
2d 101; Elledge v. Welch, 238 N.C. 61, 76 S.E. 2d 340; Duckett v. 
Lyda, 223 N.C. 356, 26 S.E. 2d 918; Martin v. Bundy, 212 N.C. 437, 
193 S.E. 831 ; Valentine v. Granite Corp., 193 N.C. 578, 137 S.E. 668. 

The course of conduct of all parties to  the consent decree serves to  
confirm the defendants' contentions that  Homer Swaim retained no 
part in his father's estate. The record fails to disclose any move by 
Homer Swaim or his heirs to  assert any claim under the partition 
decree until the plaintiffs brought this suit on March 28, 1957, more 
than 27 years after the decree was entered, and almost 30 years from 
the date he sold and conveyed his interest. 

The plaintiffs cite Keen v. Parker, 217 N.C. 378, 8 S.E. 2d 209, 
as authority for their contention the partition deed operates as a 
conveyance, notwithstanding no words of conveyance are used. Ex- 
atnination of that  opinion will disclose that  a number of questions arose 
in the proceeding: indebtedness, validity of deeds, etc. The parties set- 
tled their differences by mutual concession, arranging payments and 
cancellations of certain conveyances, and signed the judgment ac- 
cordingly. On the other hand, in this case Homer was out of the state 
and out of the estate. He neither claimed nor conceded anything. 

The decision of Judge Sharp is fully sustained by many decisions 
of this Court, among them: Edwards v. Batts, supra; McLamb v. 
Weaver, 244 N.C. 432,94 S.E. 2d 331 ; Elledge v. Welch, supra; South- 
erland v. Potts, 234 N.C. 268, 67 S.E. 2d 51; Wood v. Wilder, 222 N.C. 
622, 24 S.E. 2d 474. 

For the reasons here assigned, the judgment is 
Affirmed. 

STATE v. D O N A L D  E U G E N E  COURTNEY.  

( Filed 4 June, 1958. ) 

1. Assault and Battw). ii 17: Raptx 5 9- 
A verdict of guilty of assault on a female is n pcru~issable verdict 

under an  indictment for rape. 
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2. Assault and  Bat teiy 8 4- 
G.S. 14-33 relates only to punishment and creates no new offense. 

3. Assault and  B a t t e ~ y  !j 7- 
I n  a prosecution of a male person for assault upon a female, the pre- 

sumption is that the defendant is over 1S gears of age, with the burden 
upon defendant to show a s  a matter of defense, relevant solely to punish- 
ment, that he was not over 16 years of age a t  the time the otiense was 
committed, if this be the case. 

4. Assault a n d  Battery 8 11- 
An indictment for assault upon :i femalc need not charge that de- 

fendant was over 16 years of agp a t  the time of the al'lcged assault in 
order to support punishment a s  for general misdemeanor, since the 
age of the defendant is no part of the offense hut relates solcly to punish- 
ment. 

5. Indictment and  Warran t  § 9- 

An indictment must allege every essential element of the offense i t  
purports to charge. 

6. Criminal Law § 32- 
A plea of not guilty puts in issue cvery essential elenlent of the crime 

charged. 

7. Assault a n d  Battery 5 12- 
Where the indictment contains no averment that  defendant was over 

16 years of age a t  the time of the alleged assault, defendant's plea of 
not guilty, without more, does not put in issue whether he was over 18 
years of age a t  the time the odensc w : ~ s  cwnimitted. 

8. Assault and  Battery Q 17- 
Ordinarily, whether a defendant was m e r  IS years of age s t  the time 

the offense was committed, so a s  to \varr;~nt ~unishment  as  for a general 
misdemeanor upon conviction of defendant of assault upon a female, is 
for the determination of the jury and not the court, and may be appro- 
priately determined upon a sel)ar;itt~ iss~ie, with presumption that  de- 
fendant was over 18 years of age hcing cvidencc for the consideration 
of the jurg upon the question. 

9. Same-- 
When a male clrfendaut, (luring the progress of his trial on an indict- 

ment charging an assault on a femalc or a more serious crime embracing 
the charge of assault on a female, testifies that he was more than 15 
rears  of age a t  the time of the assa~i l l ,  and there is no el-idence or con- 
tention to the contrary, the collateral issue as  to defendant's age need 
not be submitted to or answered by the jury in order for the rerdict 
of guilty of assault upon rl, female to  warrant punishment as  for a gen- 
eral misde~neanor. 8. v. Orirne ,~ .  226 N.V. 523, modified to this extent. 

P A R K I ~ ,  J. ,  dissenting. 

HICG~SS, J., ~on(~1iis  in dissent. 
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APPEAL by defendant from Pless, J., December 2, 1957, Regular 
Criminal Term, of MECKLENBURG. 

Criminal prosecution on indictment charging that  defendant, on 
the 7th day of November, 1957, "did unlawfully, wilfully, and felon- 
iously rape, ravish and carnally know Shirley Allen, a female, forcibly 
and against her will," etc. 

Verdict: "Guilty of assault on a female." 
Judgment, imposing a prison sentence of not less than 12 nor more 

than 18 months, was pronounced. 
Defendant excepted and appealed. 

Attorneg-General Patton and Assistant Attorney-General McGal- 
liard, for the State. 

Amon M. Butler, James B. Ledford and L. Glen Ledford for de- 
fendant, appellant. 

BOBBITT, J. The only exceptive assignment of error is that the 
verdict does not support the judgment. Defendant contends that, 
since there was no jury finding that  he was a man or boy over 18 
years of age a t  the time of the alleged assault, the maximum legal 
sentence was a fine not in excess of $50.00 or imprisonnlent for a 
term not in excess of 30 days. 

According to the agreed case on appeal, the undisputed evidence 
was that  the alleged assault occurred November 7, 1957, the date 
alleged; and defendant testified (December 2, 1957), on direct exam- 
ination by his own counsel: "I am 19 years old. . . . Yes, I was in 
the armed services for 17 months and 25 days. I have an honorable 
discharge." 

The precise question is whether, under these circumstances, defend- 
ant's testimony as to  his age eliminated the necessity for a jury de- 
termination that he was over 18 years of age a t  the time of the alleged 
assault. 

The verdict, "Guilty of assault on a female," was a permissible 
verdict and was accepted. Decisions to the effect that when a jury 
returns an informal, insensible, or a repugnant verdict, or one that is 
not responsive to the issues submitted, they may be directed by the 
court to retire and reconsider the matter and bring in n proper verdict, 
do not apply. See S. v. O a t h ,  241 N.C. 175,84 S.E. 2d 880; S ,  z.. Perry, 
225 N.C. 174, 33 S.E. 2d 869. Defendant does not challenge the ac- 
ceptance of the verdict or any other feature of the trial. 

I t  is noted further that we arc not concerned with a situation sllcll 
as that considered in S. 1,. I l rou~n,  n u t € ,  811, lo3 S.E. 2d 341, and caabcxr 

cited, where the verdict returned and accepted was insufficient to k r l p -  

port the pronouncement of any judgment. 
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Section 3620, Revisal of 1905, provided: "Assault, punishment for. 
I n  all cases of an assault, with or without intent t o  kill or injure, the 
person convicted shall be punished by fine or imprisonment, or both, 
a t  the discretion of the court: Provided, that where no deadly weapon 
has been used and no serious damage done, the punishment in assaults, 
assaults and batteries, and affrays, shall not exceed a fine of fifty dol- 
lars or imprisonment for thirty days; but this proviso shall not apply 
to cases of assault with intent to  kill, or with intent to commit rape." 

By Chapter 193, Public Laws of 1911, the General Assembly amend- 
ed said Section 3620 by adding a t  the end thereof the following: ''or 
to  cases of assault or assault and battery by any man or boy over 
eighteen years of age on any female person." As so amended, said Sec- 
tion 3620 was brought forward and codified as Section 4215, Consoli- 
dated Statutes of 1919. 

CS 4215 was amended by Chapter 189, Public Laws of 1933, re- 
lating to  the competency of communicated threats in certain assault 
cases where the defendant's plea is self-defense. As so arnended, CS 
4215 was brought forward and codified as Section 14-33, General Stat- 
utes (Volume 1)  of 1943. Section 14-33, General Statutes of 1943, was 
rewritten by Chapter 298, Session Laws of 1949; and as rewritten the 
relevant statutory provisions are now codified as Section 14-33 of the 
General Statutes (Volume 1B) as recompiled in 1953. 

Ch. 193, Public Laws of 1911, amending Revisal, Sec. 3620, was first 
construed in S. v. Smith, 157 N.C. 578, 72 S.E. 853. The indictment, 
which contained no allegation as to  the defendant's age, was for an 
assault with intent to  commit rape. The verdict was, guilty of "assault 
and battery on Lillian Whitson-the defendant Turner Smith being 
over eighteen years of age." The judgment imposed a 2-year prison 
sentence. After serving thirty days, the defendant, in habeas corpus 
proceedings, urged as ground for immediate discharge that,  absent an 
allegation that  he was more than eighteen years old, the maximum law- 
ful sentence was thirty days. This Court found no error in the order 
discharging the writ and remanding the petitioner to  custody. 

These specific holdings in S. v. Smith, supra, have been followed 
consistently by this Court: 

1. The said 1911 Act "was not intended to create a separate and 
distinct offense in law, to be known as an assault and battery by a 
man, or boy over eighteen years of age, upon a woman," for "it was 
always a crime for a man, or a boy over eighteen years of age, to  
assault it woinan." As dated succinctly by Barnhill, J., (later C. J . ) ,  in 
S.  v. Jackson, 226 N.C. 66, 36 S.E. 2d 706: "G.S. 14-33 creates no 
new offense. I t  relates only to  punishment." 

2. The presumption is that the male person charged is over 18 
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years of age; and the fact, if i t  be a fact, that  he is not over 18 years 
of age, relevant solely to punishment, is a matter of defense. S. v.  
Lewis, 224 N.C. 774, 32 S.E. 2d 334, and cases cited. I n  8. v. Morgan, 
225 N.C. 549, 35 S.E. 2d 621, and in S. v. Herring, 226 N.C. 213, 37 
S.E. 2d 319, i t  is stated that the burden of establishing this defense 
rests on the defendant. 

3. Since it  is not an essential element of the criminal offense, i t  is 
not required that  the indictment allege that  the defendant was a male 
person over 18 years of age a t  the time of the alleged assault. S. v. 
Jones, 181 N.C. 546, 106 S.E. 817; S. v. Lefler, 202 N.C. 700, 163 S.E. 
873. 

Prerequisite to  its validity, an indictment must allege every essen- 
tial element of the criminal offense i t  purports to  charge. S. v. Jordan, 
247 N.C. 253, 100 S.E. 2d 497; S. v. Greer, 238 N.C. 325, 77 S.E. 2d 
917, and cases cited; 27 Am. Jur., Indictments and Information Sec. 
54; 42 C.J.S., Indiotments and Informaltion Sec. 100. 

A plea of not guilty puts in issue everg essential element of the 
crime charged. 8. v. McLamb, 235 N.C. 251, 256, 69 S.E. 2d 537, and 
cases cited; 14 Am. Jur., Criminal Law Sec. 268; 22 C.J.S., Criininal 
Law Sec. 454. 

Although not an essential averment, if in fact the indictment charges 
that  the defendant is a male person over the age of 18 years, as in 
S. v. Lewis, supra, and other cases, i t  may be considered, nothing 
else appearing, that the defendant's plea of not guilty is a denial of 
this nonessential averment; but where as here the indictment does not 
so charge it  cannot be said that  the defendant, simply by his plea of 
not guilty, puts in issue whether he was over 18 years of age at the 
time of the alleged assault. 

In  S. v. Lefler, supra, Adams, J., quotes the following from S. v. 
Smith, supra: "It is best, and certainly safe, that  the court should 
require the jury under a special issue submitted to  find the facts neces- 
sary to  determine the grade of the punishment; . . . and if i t  is found 
that he (the man or boy) was over eighteen years of age a t  the time 
the offense was committed, he may be punished as for an aggravated 
assault, whether his age is stated in the indictment or not." 

Whether a deadly weapon was used, whether serious damage was 
done, whether there was an intent to kill, whether there was an in- 
tent to  commit rape, relate directly to the defendant's conduct in re- 
lation to the alleged assault; but whether he was then a man or b o y  
ol1er  18 years of age relatt- ~olcly t o  t l ~ c  defendant's personal s t t ~ t u s  
a t  the time of the alleged assault. 

Whether defendant was over 18 years of age is a collateral matter, 
 holly independent of defendant's guilt or innocence in respect of 
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the assault charged; and it would seem appropriate, as pointed out by 
Walker, J., in S. v. Smith, supra, that this be determined "under a 
special issue." Unless the necessity therefor is eliminated by defend- 
ant's admission, this issue must be resolved by a jury, not by the court. 
S. v. Lefler, supra; S. v. Grimes, 226 N.C. 523, 39 S.E. 2d 394; S. v. 
Terry, 236 N.C. 222, 72 S.E. 2d 423. And, upon the trial of such issue, 
the presumption that defendant was over 18 years of age a t  the time 
of the alleged assault is evidence for consideration by the jury. S. v. 
Lefler, supra; S. v. Lewis, supra; S. v. Grimes, supra. 

Appellant relies principally on S. v. Grimes, supra; and candor 
compels the admission that this decision, based largely on S. v. Lefler, 
supra, tends in some measure to support his contention. 

I n  S. v. Lefler, supra, the indictment did not charge that  the de- 
fendant was a male person over the age of 18 years, but did charge 
that he "did unlawfully, wilfully and feloniously beat and wound 
one Dora Shoe, she being a female, by throwing her body upon the 
Bank of South Yadkin River, and thereby seriously and permanently 
injuring the said Dora Shoe . . ." The jury's verdict mas "Guilty of 
simple assault." The judgment imposed a prison sentence of 12 months. 

Neither the evidence nor the judge's charge was included in the 
record on appeal. Absent the evidence and charge, this Court surmised 
that the verdict "signified an assault without the use of a deadly 
weapon or without the infliction of serious injury." Whether the de- 
fendant, during the trial, contended that he was not over 18 years 
of age, does not appear; nor does it appear that the court, in instruct- 
ing the jury, submitted for their cons~deration and determination 
wl~etlier defendant was over I8 years of age a t  the time of the alleged 
assault. It would appear that the skeleton record on appeal caused 
such uncertainty as to the significance of the verdict as to cause this 
Court, "in the absence of n finding as to the defendant's age," to 
award a new trial. 

In S. v. Grimes, sugm. the defendant was first tried in the Record- 
er's Court and therrafter in superior court on a warrant charging simply 
tllitt he unlawfully and wilfully assaulted Mrs. J. C. Perkins, a female. 
The State's evidence tended to show that defendant, on a Rocky 
Mount Street, a t  nighttime, beat Mrs. I'erkins and caused her face 
to bleed. The defendant testified, denying that he was in any way 
involved in the alleged assault. While he did not testify directly as 
to his age, he did testify that he had been in the Maritime Service of the 
United States Government for five or more years. The jury returned 
:t verdict of "Guilty of an assault on a female as charged in the war- 
rant." After verdict, the court, over defendant's objection, allowed 
the solicitor's luotion to aniend the warrant so as to charge that de- 
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fendank was "a male person over the age of 18 years"; and thereupon 
the court imposed a prison sentence of 18 months. 

The opinion by Stacy, C. J., states: "Hence, to take the case out of 
the general rule and place it  in the exception, the jury should de- 
termine in its verdict, specifically or by reference to the charge, the 
circumstances of aggravation which make the offense a general mis- 
demeanor. S. v. Lefler, supra; S. v. Lewis, supra." (Our italics) (Note: 
"Charge" is used in the sense of accusation by warrant or indict- 
ment, not in the sense of instructions to  the jury.) The opinion con- 
cludes: "There was no error in allowing the solicitor to  amend the 
warrant, as this was a matter resting in the sound discretion of the 
trial court. S.  v. Brown, 225 N.C. 22, 33 S.E. 2d 121. Coming as it  did, 
however, after verdict, the amendment was ineffectual to  supply the 
deficiency of the jury's finding. So, conforming to the precedent of the 
Lefler case, supra, the present cause will be remanded for another 
hearing. Venire de novo." 

The ruling that  the court had the power, in its discretion, to allow 
said amendment to  the warrant implied that the warrant as amended 
did not charge a different criminal offense from that of which the de- 
fendant had been convicted in the Recorder's Court. S. v. Cooke, 246 
'N.C. 518, 98 S.E. 2d 885, and cases cited. 

I n  S. v. Grimes, supra, the verdict established that  the defendant 
was guilty of the criminal offense charged in the warrant, t o  wit, an 
:~ssault on a female. Assume that,  absent an admission that  he was 
over 18 years of age a t  the time of the alleged assault, punishment for 
:L general misdemeanor could not be imposed unless and until a jury 
found that  he was over 18 years of age. Ordinarily, the illegality of 
the judgment does not vacate the verdict; but the established prac- 
tlce 1s to set aside the judgment and remand the cause for proper 
judgment on the verdict. S. v. Robinson, 245 N.C. 10, 95 S.E. 2d 126, 
and  cases cited; S.  v. Graham, 224 N.C. 347,30 S.E. 2d 151; S. v .  Tvson, 
223 K.C. 492, 27 S.E. 2d 113; 8. v. Palmer, 212 N.C. 10, 192 S.E. 896; 
S. v. Smith, 174 N.C. 804, 93 S.E. 910. 

I t  seems appropriate to call attention to  the cases discussed below. 
In S. v. Stokes, 181 N.C. 539, 106 S.E. 763, the indictment charged 

t11:it defendant assaulted one Jessie Brown, "she being a female over 
the age of eighteen years of age." It did not allege that  the defendant 
\\.as a. male person or that  he was over eighteen years of age. Upon 
defendant's pIea of "guilty of assault on a femaIe," a prison sentence 
of three months was imposed. This Court found no error in the judg- 
~nent .  

I n  S. v. Jones, 181 N.C. 546, 106 S.E. 817, where the indictment 
ch:trged an assault with intent to commit rape, the jury returned a 
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verdict of "Guilty of an  assault on a fen~ale." The judgment imposed 
a prison sentence of two years. The defendant excepted and moved to 
arrest the judgment on the ground that  the bill did not allege that  
he mas a male person over 18 years of age. Commenting on this ex- 
ception, Hoke, J. (later C. J.) said: "The proof clearly showed that  
the defendant was over eighteen a t  the time of the alleged assault, and 
on the trial no question was made as to that fact." The opinion con- 
cludes: "On the record, there has been no error shown that  would justi- 
fy the Court in disturbing the results of the trial, and the judgment 
of the court below is affirmed." 

In  S. v. Kiziah, 217 N.C. 399, 8 S.E. 2d 474, the indictment was for 
rape. I t  was not alleged that  defendants were male persons over the 
age of 18 years. The verdict was "Guilty of assault upon a female." 
The judgment, as t o  each defendant, imposed a prison sentence of 
18 months. Both defendants were married men. One defendant testi- 
fied that  his codefendant was 25 years of age. This Court found no 
error, specifically holding that  the instructions t o  the jury, which did 
not refer to  the age of either defendant, were correct. 

I n  S. v. Morgan, 225 N.C. 549, 35 S.E. 2d 621, the indictment was 
for an assault with intent t o  commit rape. The jury returned a verdict 
of "Guilty of an assault on a female, he being a male person over the 
age of 18 years," and judgment imposing a prison sentence of 18 
months was pronounced. The defendant, excepted to  the court's refusal 
to  give this special instruction: ". . . if you should find that  there was 
no intent to commit rape, and no deadly weapon used and no serious 
bodily harm done, you may return a verdict of a simple assault." Aftcr 
noting that  this request for special instruction was not made in apt 
time, Schenck, J., stated that  the exception to the failure to givcl ~ u c h  
instruction was untenable "for the further reason that  all the evidence, 
both of the State and of the defendant, was to the effect that the per- 
son assaulted was a female and the defendant was a male pcrson. The 
burden of showing that  the defendant was under 18 years of age is 
a defense and rested on the defendant. S. v. Smith, 157 N.C. 578, 72 
S.E. 853. There was no evidence to this effect, and for this additional 
reason the court was not required t o  give same." 

In  S. v. Jackson, supra, in separate indictments, i t  was charged that  
defendant, a male person over 18 years of age, did assault (1 )  Mrs. 
Earl Walker, a female person, and (2) Mrs. E. L. Jackson, a female 
person. A nol. pros. was entered t o  the indictment charging that de- 
fendant assaulted Mrs. Jackson. To the indictment charging that  de- 
fendant assaulted Mrs. Walker, the defendant tendered and the court 
accepted a plea of guilty of simple assault. The judgment imposed a 
prison sentence of two years, "suspended upon payment of $100.00 
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into the Office of Clerk of Superior Court for use and benefit of wife 
and $50.00 on the 25th of September and monthly thereafter." Upon 
appeal, the judgment was stricken and the cause remanded for proper 
judgment. Decision was not predicated on the fact that the judgment 
imposed a prison sentence of two years but on the ground that  the de- 
fendant, having excepted to the judgment and appealed therefrom did 
not consent to the conditions upon which the sentence was suspended. 

In S. v. Dickey, 228 N.C. 788, 44 S.E. 2d 207, the defendants, in 
separate bills of indictment, were charged with assault with intent 
to commit rape. As to defendant Logan, the verdict was "Guilty of 
an assault on a female." As to defendant Logan, the judgment imposed 
a prison sentence of "not less than 12 nor more than 18 months." The 
record contained no evidence as to the age of defendant Logan. This 
Court found no error in the judgment. 

In  S. v. Grimes, supra, referring to the Stokes, Jones, Morgan and 
Jackson cases, the opinion makes two observations: (1) that the 
question then considered "was not in focus, or mooted," in said cases; 
and (2) that "in all these cases the bills were for more serious offenses 
or more aggravated assaults." 

In S. v. Faison, 246 N.C. 121, 97 S.E. 2d 447, where defendant was 
tried upon an indictment charging assault on a female with intent to 
commit rape, he, the defendant, being a male person over the age of 
18 years, the jury's verdict was "Guilty of an assault on a female." 
A prison sentence of two years was imposed. The defendant did not 
testify. According to the State's evidence, he was a hotel waiter; but, 
except as the evidence relating to his employment and conduct im- 
plied, there was no testimony as to his age. A prison sentence of two 
years was imposed. In  a per curium opinion, this Court found no error. 

In S. v. Robbins, 246 N.C. 332, 98 S.E. 2d 309, where defendant was 
tried upon an indictment charging assault with intent to commit rape, 
the jury's verdict was "Guilty of assault upon a female." A prison 
sentence of two years was imposed. In the trial, defendant testified 
he was 24 years of age. This Court, in opinion by Winborne, C. J., 
held there was no error "in the judgment from which appeal is taken." 

In the Faison and Robbins cases, and in the Stokes, Jones, Kiziah, 
Morgan, Jackson and Dickey cases, referred to above, the defendant 
did not assign as error the jury's failure to make a specific finding 
that the defendant was a man or boy over 18 years of age. Even so, 
the established practice of this Court is to take notice, ex mero motu, 
of defects appearing on the face of the record proper; and the verdict 
and judgment are essential parts of the record proper. G.S. 7-11; 
Gibson v. Insurance Co., 232 N.C. 712, 62 S.E. 2d 320, and cases cited. 

Here, as in S, v. Robbins, supra, the defendant, testifying at  the 
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trial, stated that  he was over 18 years of age. There was no evidence 
or contention to the contrary. H e  does not now contend that  he was 
not over 18 years of age a t  the time of the alleged assault nor does lie 
seek a jury determination of that  issue. He  contends that ,  zlthough 
the verdict should stand, the judgment imposing the prison sentence 
of 12-18 months is unlawful; and tha t  the cause should be remanded 
for a judgment imposing a fine not exceeding $50.00 or imprisonment 
not exceeding 30 days; and the sole reason assigned is that  the jury 
failed to make a specific finding on the uncontroverted collateral issue 
relating to his age. 

Under the circumstances, we think that the collateral issue as  to  
his age was eliminated by his own testimony. For present purposes, i t  
is sufficient to say tha t  the unqualified statements (quoted above) 
in S. 2,. Grimes, supra, are modified to  this extent, namely, tha t  when 
a male defendant, during the progress of his t'rial on an indictment 
charging an assault on a female or a more serious crime embracing 
the charge of assault on a female, testifies tha t  hc was ovcr 18 years of 
age a t  the time of the alleged assault and tfhere is no cvidenccl or con- 
t'ention to the contrary, the collateral issue as to defendant's age need 
not be submitted to or answered by the jury. His testimony, under 
such circumstances, relating to  such collateral issue, relevant solely 
to punishment, must be considered an admission on which thc court 
may rely in the trial of the cause and in pronouncing judgliiwt. 

No error. 

PARKER, J., dissenting: The bill of indictment did not chargc that 
the defendant was a male person over :l8 years of age. Tllc verdictn 
was "Guilty of an assault on a female." 

This Court said in S. v. Jones, 227 N.C. 47, 40 S.E. 2d 458: '' . . . 
verdicts and judgments in criminal cases ought to be clear and free 
from ambiguity tx uncertainty. The matters involvcd - the enforce- 
ment of the criminal law and the liberty of t l ~ c  citizcn - arc, n.o~,tlrg 
of exactitude." 

"The judgment and sentence (in a crinlinal case) must he respon- 
sive to, and in accord with, the  verdict of the jury, or the finding of 
the court, where the trial is by the court without a jury; and if the 
jury, by their verdict have determincd the character of thc crime, the 
court cannot go back of i t  to  any fact of record to  aid its sentence, 
since i t  is the verdict which gives validity and effect to the judgment 
so far as the character of the  crime is concerned." 24 C. J. S., Criminal 
Law, Sec. 1579 ( a ) .  

A court cannot lawfully pronounce sentence for an offense higher 
in degree or grade than tha t  of ndiich the dcfcndant wak convictc~cl. 



N. C.J SPRING TEKAI, 1958. 457 

6. v. Pulrr~w, 212 N.C. 10, 192 S.E. 896; 24 C.J.S., Criminal Law, p. 98. 
In  the Pulmer case the verdict a s  to  Edgar Palmer was "guilty of 
siniple assault." The judgment as to Edgar Palmer was: "The jury 
having returned a verdict of simple assault against the defendant 
Edgar Palmer, the court finds as a fact from the evidence in the case 
t l u t  said xiinple assault on the part  of Edgar Palmer inflicted serious 
injury to tlle person of Ernest Bowers, the court finds as a fact that  
tile injuries sustained by the defendant Ernest Bowers, a t  the hand of 
ICtlgar Palmer, to-wit, a broken jaw, serious cuts and lacerations and 
l)rui,ses on the head and face, were serious injuries within the meaning 
uf  the la\\: 'rherefore the judgment of the court is that  the defendant 
bc confined in the common jail, . . . , for a period of four (4)  months." 
'I'l~is Court found no error in the trial, but remanded the case for a 
proper judg~nent, for the reason that  upon conviction of a simple as- 
sault the court could not impose a sentence for more than 30 days, 
or inflict. a fine for more than fifty dollars. 

I n  S. c.  Lef l e r ,  202 N.C. 700, 163 S.E. 873, the defendant was in- 
ciicted f o ~  an assault and battery upon Dora Shoe, a female, thereby 
seriously and per~nanently injuring her. He  was convicted of a simple 
:~ssault, and was sentenced to imprisonment for a term of 12 months. 
'L'l~c Court said: "It  was not necessary to aver that  the 'man or boy' 
:it the tinw of the assault was 'over eighteen years old'; the age of 
tile assailant is a matter of defense. S.  v. Smith, 157 N.C. 578; S. v. 
Jones. 181 S .C .  546. This does not imply, however, that  the jury is 
not required to determine the defendant's age. . . . As pointed out in 
t l ~ e  same case (S. v. Smith, 157 N.C. 578) there is a presumption of 
llis capacity-a presumption tha t  he is over the age of eighteen; and 
i l l  t l ~ e  absence of evidence contra the jury would be justified in reach- 
ing this conclusion. But the presumption is only evidence and even 
i f  tllcre is no testimony in rebut'tal it remains evidence for the con- 
sidcration of thc jury. . . . In the present case the verdict was, 'Guilty 
of simple assault.' This may have signified an assault without the 
I I W  of a cleadly weapon or without the infliction of serious injury. To  
justify tile sentence imposed the defendant must have been over the 
age of eighteen years, and as to this there is no finding by the jury. 
If lie was over eighteen years of age the punishment would not be re- 
s t r i c td  to a fine of fifty dollars or imprisonment not exceeding thirty 
(LL~s, although a deadly wcapon was not used and serious injury was 
iiot inflicted. I n  the absence of a finding as to the defendant's age, we 
~ n u s t  award a new trial." 

In  S.  V. Grimes, 226 N.C. 523, 39 S.E. 2d 394, the warrant charged 
the defendant with "assault on Mrs. J. C. Perkins, a female." Verdict: 
"(;uilty of an assault on a female as charged in the warrant." After 
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verdict and before judgment, the solicitor moved to amend the war- 
rant so as to  charge an assault on a female by a man or boy over 
eighteen years of age. Objection by defendant; overruled; exception. 
Judgment: 18 months on the roads. The Court said: "Here, the verdict 
pronounces the defendant guilty of an assault on a female, simplicitor. 
No deadly weapon was used and no serious damage was done. Whether 
the permissible punishment is restricted, or in the discretion of the 
court, depends upon the age and sex of the defendant. These must ap- 
pear in order t o  support a judgment as for an aggravated assault. S. v. 
Smith, 157 N.C. 578, 72 S.E. 853. . . . Generally, in charges of assault 
or assault and battery with varying degrees of aggravation, the jury 
may convict of the assault or assault and battery and acquit, in whole 
or in part, of the circumstances of aggravation. Citing authority. 
Questions of jurisdiction and limitation of punishment are dependent 
upon the offense charged and the plea of the defendant or the finding 
of the jury. Citing authority. To  this general rule, however, there seems 
to be a t  least one exception. When a 'man or boy over eighteen years 
old' commits an assault or assault and battery on 'any female person,' 
even though no deadly weapon be used and no serious damage is done, 
the case is regarded as a general misdemeanor and the punishment 
is in the discretion of the court. Citing authority. Hence, t o  take the 
case out of the general rule and place i t  in the exception, the jury 
should determine in its verdict, specifically or by reference to  the 
charge, the circumstances of aggravation which make the offense a 
general misdemeanor.'' The Court held that  there was no error in al- 
lowing the solicitor to amend the warrant as i t  was a matter within 
the sound discretion of the trial court, but coming as it  did after ver- 
dict, the amendment was ineffectual to  supply the deficiency of the 
jury's verdict. So conforming t o  the precedent of the Lefler case, supra, 
the case was remanded for a venire de novo. 

In  S. v. Terry, 236 N.C. 222, 72 S.E. 2d 423, the warrant charged 
the defendant with an assault on a female. The defendant entered 
a plea of guilty as charged, and was remanded to jail for judgment 
a t  a later day during +he term. Two days after the defendant's plea 
of guilty was entered, the court permitted the solicitor, over the de- 
fendant's objection, to amend the warrant so as to  allege that  the de- 
fendant was over eighteen years of age a t  the time of the assault. The 
court found as a fact from the testimony of the defendant's mother 
and from the physical appearance of the defendant "that the defend- 
ant was 23 years of age a t  the time of the assault." Judgment: Im- 
prisonment for two years. This Court held that  the sentence was in 
excess of that  permitted by law for the offense originally charged in 
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the warrant to  which warrant the defendant pleaded guilty, set it 
aside, and ordered a new trial upon the warrant as amended. 

In S. v. Smith, 157 N.C. 578, 72 S.E. 853, the defendant was in- 
dicted for an assault with intent to commit rape. A sentence of im- 
prisonment for two years was upheld on the ground that the verdict 
was guilty of an assault and battery upon a woman, the defendant 
being a t  the time of the assault over eighteen years of age. 

In  S.  v. Lewis, 224 N.C. 774,32 S.E. 2d 334, the warrant charged that  
the defendant, a male person over the age of eighteen years assaulted 
one Ila Mae Holmes, a female person. Verdict: "Guilty as charged 
in the warrant." A sentence of imprisonment for two years was sus- 
tained on the ground that  the jury found by reference to  the charge 
in the warrant the circumstances of aggravation which made the 
offense a general misdemeanor. 

In  S. v. Morgan, 225 N.C. 549,35 S.E. 2d 621, the indictment charged 
the defendant with an assault to commit rape upon one Margaret 
Wilson, a female. Verdict: Guilty of an assault upon a female, the 
defendant being a male person over eighteen years of age. A sentence 
of imprisonment for eighteen months was upheld. A similar verdict 
was rendered in S. v. Efird, 186 N.C. 482, 119 S.E. 881. 

In the following cases where the indictments did not charge that  
the defendants were male persons over eighteen years of age, and 
the verdict did not find that  the defendants were male persons over 
eighteen years of age, sentences of imprisonment for assault on a fe- 
male person in excess of thirty days were upheld. S. u. Jones, 181 N. 
C. 546, 106S.E. 817; S. v. Kiziah,217N.C. 399, 8 S.E. 2d474;  S. v. 
Dickey, 228 N.C. 788, 44 S.E. 2d 207; S. v. Robbins, 246 N.C. 332, 98 
S.E. 2d 309. 

In S. v. Faison, 246 N.C. 121, 97 S.E. 2d 447, the indictment charged 
an assault on a female with intent to  commit rape, he, the defendant, 
being a male person over eighteen years of age. Verdict: Guilty of 
an assault on a female. A sentence of imprisonment for two years was 
upheld. 

I n  S. v. Stokes, 181 N.C. 539, 106 S.E. 763, the indictment did not 
charge that the defendant was a male person over eighteen years of 
age. Plea: Guilty of an assault on a female. A sentence of imprison- 
ment for three months was sustained. 

As the majority opinion correctly states, in the Stokes, Faison, Jones, 
Kiziah, Dickey and Robbins cases, the respective defendants did not 
assign as error a sentence in excess of that  authorized by G.S. 14-33, for 
the reason that  the verdict did not find that  the defendant was a male 
person over eighteen years of age, either by specific words in the ver- 
dict, or by a verdict of guilty as charged, when the indictment charged 
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that  the defendant was a male person over eighteen years of age. 
What shall we do with these contradictory cases in our Reports? 

The majority opinion states that  S. v.  Grimes, supra, should be modi- 
fied to  this extent, that  when a male defendant testifies in such cases 
that  he is over eighteen years of age a t  the time of the assault, and 
there is no evidence to  the contrary, the issue as to defendant's age 
need not be submitted to  or answered by t,he jury, for the reason that 
i t  is an admission by the defendant upon which the court can rely. 
With such a holding, I do not agree. 

If a person is tried on a warrant charging him with operating an 
automobile while intoxicated, i t  being a second offense, and the verdict, 
is simply guilty of drunken driving, can a sentence in excess of thc 
punishment for a first offense be upheld, if the defendant in his trial 
testified that  he had been convicted before of a similar offense? In 
S. v. Cole, 241 N.C. 576, 86 S.E. 2d 203, the warrant charged the dc- 
fendant with operating a motor vehicle on a public highway whde 
under the influence of intoxicating liquor, this being a second offense. 
J. H. Hatcher, a State Patrolman, testified without objection: "This 
is the second offense of driving under the influencc of liquor. He (the 
defendant) plead guilty on the first offense, approximately two years 
ago." The defendant did not testify, and offered no evidence. It seems 
that  the evidence that  i t  was defendant's second offense of drunken 
driving was not denied. Verdict: "Guilty." The Court said: "The judg- 
ment entered is stricken and the cause remanded for proper judgmmt. 
I n  remanding the cause for the stated purpose, we observe that, while 
there is allegation and evidence that  defendant had been adjudged 
guilty of violating G.S. 20-138 on a prior occasion, this feature was in 
no way submitted to  or passed on by the jury. Hence, the verdict can- 
not be regarded as a conviction of a second offense within the meaning 
of G.S. 20-179. It is well established that  'where a statute prescribes 
a higher penalty in case of repeated convictions for similar offenses, 
an indictment for a subsequent offense must allege facts showing that  
the offense charged is a second or subsequent crime within the con- 
templation of the statute in order to  subject the accused to the higher 
penalty.' S.  v. Miller, 237 Y.C. 427, 75 S.E. 2d 242, and cases cited. 
'Whether there was a former conviction or not was for the jury, not 
for the court.' Clark, J.  (later C.J.), in S. v .  Davidson, 124 N.C 839, 
32 S.E. 957; G.S. 15-147." 

Article I, section 13, of the North Carolina Constitution, guarantees 
to every person charged with crime the right t o  a trial by jury, and, 
upon a plea of Not Guilty, provides that the defendant shall not be 
convicted of any crime but by the unanimous verdict of a jury in open 
court. It is the verdict of the jury which gives validity and effect to  



N. C . ]  SPRING TERM,  1958. 46 1 

the judgment as to the characler of the crime which the defendant 
has committed. The jury by its verdict in the instant case, to-wit, 
"guilty of an assault on a female" has determined the character and 
degree of the offense and the maximum punishment. A sentence of 
imprisonment based on this verdict cannot exceed thirty days. G.S. 
14-33. The sentence here is imprisonment for eighteen months: a 
sentence not authorized by the jury's verdict. I n  my opinion, the Court, 
is not empowered by law to go back of the verdict into the record to 
uphold a sentence of imprisonment of the defendant of eighteen months, 
which imprisonment is for an offense higher in degree or grade than 
that of which the jury convicted him. Where will such a holding lead 
us? Doesn't i t  impair, if not destroy, a person's constitutional right 
to a trial by jury? 

A sentence of imprisonment for a simplc assault on a female in W- 

cess of the maximum limit fixed by G.S. 14-33 does not vacate the 
verdict, but requires that  the case bc remanded to the lower court for 
a proper judgment, as authorized by the statute. S. v. Robinson, 245 
N.C. 10, 95 S.E. 2d 126; S. v. Austin, 241 N.C. 548, 85 S.E. 2d 924; 
S. v. Marsh, 234 N.C. 101, 66 S.E. 2d 684; S. v. iMalpass, 226 N.C. 
403, 38 S.E. 2d 156; S. v. Graham, 224 N.C. 347, 30 S.E. 2d 1-51.  

I think tha t  this case should be remanded to  the lower court for it 

proper sentence upon the verdict. In  my opinion, this is a .nunrlcr 
legal position than awarding a new trial. 

In  my judgment, the cases set forth above sustaining scntcncm of 
imprisonment for more than thirty days for assault on a female, w l ~ c n  
the verdicts did not find by specific words in the verdicts, or by ref- 
erence t o  an averment in the indictments, that  the defendants wwc 
over eighteen years of age a t  the time of the assault, are wrong in 
upholding the sentences, and on tha t  specific point should be ov~rm~lctl .  

In  the Stokes case, supm, and in the Faison case, szsp~a! the picas 
were guilty of an  assault on a female. I think the Court was in error 
in sustaining the sentence of imprisonment of three months in t h  
Stokes case, and the sentence of two years imprisonment in the Fnison 
case, on the ground tha t  the sentences were not supported by the pleas. 

I take my stand squarely and firmly on the constitutional ground 
that  no person ought to be in any manner deprived of his libert,y, but, 
by the law of the land, North Carolina Constitution, Article I ,  s e e  
tion 17, and tha t  the law of the land requires tha t  a judgment and 
sentence of imprisonment must be responsive to, and in accord with, 
the verdict of the  jury. 

I am aut'horized to say that  Justice Higgins conc411r,c in this tlis- 
senting opinion. 
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DAN NICHOLBS v. SALISBURY HARDWARE AND FURNITURE CO. 

(Filed 4 June, 1958.) 

1. Dedication 3 % 

Intrut  is essential to the dedication of land to the public by the owner, 
and while such intent may be inferred from the circumstances without 
a formal act of dedication, such circumstances must be unmistakable 
in their purpose and decisive in their character, and mere use by the 
public of the land for ingress and egress has no tendency to establish 
a dedication. 

2. Same- Evidence held insufficient t o  show dedication of alley t o  the 
public. 

The evidence tended to show that  a n  alley owned by plaintiff had been 
used by the public generally for a period of over thirty years for ingress 
and egress and that the city worked the alley so that  trucks could get 
in and out, but also that the receiver for plaintiff's predecessor in title 
sold the adjacent land subject to an easement in the land in question in 
favor of named persons, that  the city sued plaintiff for ad valorem taxes 
on the alley and that plaintiff paid the taxes to the city and county 
thereon, and that when plaintiff advised the city not to use the land 
except for the police and fire departments, the city stopped all other 
uses until permission for such other uses was granted. Held: The evi- 
dence is insufficient to show a dedication of the alley to the public. 

3. Easements .% 
A party asserting an easement by prescription has the burden of prov- 

ing all the elements essential to its acquisition, including that his use 
of the easement was continuous and uninterrupted for twenty years and 
was adverse or under claim of right, and a permissive use of another's 
land canliot ripen into an easement by prescription regardless of length 
of time. 

4. Same- 
Use of another's land will be presumed permissive until the contrary 

is shown. 

5. Limitation of Actions 3 7- 
When a statute of limitations has begun to run, no subsequent disabili- 

ty will stop it, and ordinarily the mere appointment of a receiver will 
not toll the statute unless the circumstances a re  such that such appoint- 
ment precludes the institution of suit. 

6. Sam- 
Where a receiver has full authority to institute suit, his appointment 

will not suspend the running of the statute of limitations against the 
rstnte. G.S. 1-.707.4. G.S. 5.7-145. 

7. Easements 3 3- 
Defendant's evidence tended to show the open and notorious use of an 

alleyway for a period of more than thirty years except for a short time 
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when a sewer mas laid, that such use was begun prior to the appoint- 
ment of a receiver for plaintiff's predecessor in title and had been con- 
tinuous up until the institution of this action to remove the cloud on 
title, in which plaintiff averred that defendant claimed an estate or in- 
terest in the land adverse to plaintiff. Held:  The evidence is sufficient to 
be submitted to the jury on the question whether defendant acquired 
a right of way over the land by prescription. 

JOHKSON, J., concurring in part and dissenting in part. 

RODMAN, J., dissenting. 

BOBBITT, J., concurs in dissent. 

APPEAL by defendant from Rousseau, J., September 1957 Term of 
ROWAN. 

Statutory action to  quiet title to a strip of land fronting 10 feet 
on Church Street, Salisbury, North Carolina, and extending back be- 
tween parallel lines for a depth of 200 feet. 

The complaint alleges that  plaintiff is the owner in fee and jn pos- 
session of this strip of land, which is described by metes and bounds, 
and tha t  the defendant asserts a claim adverse to  his interest of an 
easement over this land for purposes of ingress and egress to its adja- 
cent property, which constitutes a cloud upon his title. Wherefore, 
plaintiff prays tha t  he be declared the owner in fee of this land, free 
from any claim of the defendant. 

The defendant in its answer denies tha t  plaintiff is the owner in fee 
and in possession of this land, and asserts tha t  plaintiff has merely 
described in his complaint "one of Salisbury's most established public 
alleys." For a further answer the defendant pleads two defenses. One, 
a dedication of this land by its owners to  the public a t  large, and an 
acceptance of the dedication by the public generally, and the city of 
Salisbury, which kept up the alley and subsequently pavcd it. Two, 
if this strip of land be declared not a public alley, then the defendant 
has acquired by prescription an easement for purposes of ingress and 
egress over i t  by a continuous adverse user for more than 20 years. 

Plaintiff's evidence tends to show the following facts: In 1920 W. 
F. Snider was living in a residence on a large lot owned by his wife 
and himself on the corner of West Innes and Church Streets in the 
city of Salisbury. The lot extended back about 200 feet to a ware- 
house of the defendant that  was there a t  that  time. There was no 
alley on this lot a t  the time. There was no way to cnter the lot from 
the corner of Innes Street down to  the defendant's warehouse on Church 
Street. Sometime after 1920 different parties bought the lot and houses, 
cleared off the houses, and subdivided the lot. The alley was placed on 
the lot after the Sniders sold it. 
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On 1 April 1922 W. F. Snider and wife conveyed to Frank R .  
Brown by deed properly recorded o.n 4 May 1922 a part of their lot. 
Tlie lot conveyed to Brown fronted 76.5 feet on Church Street, and 
part of its descriptton is as follows: "Thence with Church Street South 
47 deg. 45 niin \Vest 76.5 feet to  a stake in line of Church Street, cor- 
ner Salisbury Hardware and Furniture Company (the defendant) ; 
thence with line of Salisbury Hardware and Furniture Company South 
42 deg. 45 min. East 200 feet to  a stake." The description of the lot 
conveyed to Brown mnbraccs the strip of land, which is the subject of 
this action. 

011 18 April 1922 Rlnric E. Kenerly and her husband by deed, prop- 
erly recorded on 20 April 1922, conveyed to Frank R.  Brown lot 8 of 
the W. F Snider lmperty ,  which fronted 17.5 feet on Church Street, 
and adjoined on its East side the lot Brown had purchased from the 
Sniders. 

On 6 September 1924 Frank R. Brown and liis wife by deed, properly 
recorded on 9 September 1924, conveyed these two lots to Brown In- 
surance & Realty Company. 

A t  the September 1926 Teriki of tlie Superior Court of Rowan County, 
in the case of Sam Carter et al. v. Peqwetual Building & I,oan Asso- 
ciation, Brown Insz~rance & Realty Company et al., P. S. Carlton was 
appointed perrnanrnt Receiver of the Brown Insurance & Realty Coin- 
pany. 

By virtue of an order entered a t  tlie Septembc~ 1927 Term of Rowan 
Superior Court, P. S. Carlton, Receiver of Brown Insurance & Realty 
Company, conveyed by two separate deeds dlated 1 O h b e r  1927, 
wliicli are recorded, all of the two lots held by him as  Receiver to the 
Post PuLlisliing C!onq)any, and to James A l .  Davis and wife, exctpt 
tlie strip of land wliicli is tlie subject of this action. The deeds to the 
Post Publishing Coiupany, and to Janleh &I. Davis and wife, except 
in full in the record. The summary of the deed to the Post Publish- 
ing Coinpany in the rtwxd does not show tlie granting of an easement. 
The surnrriary of tlie decd to James 31. D:ivis and ~ i f e  contains this 
language from the deed: "Also an casenient or right of way over tlie 
following described lot: Beginning at  a stake on tlie East side of 
Church Street 204 feet Poutli 47 deg. W ~ s t  froin the South corner of 
t l ~ e  intersectton of Innes and Church Streets. corner Salisbury Hard- 
ware & Furniture Company; thence with line of Salisbury Hardware 
8: Furniture Coiripany South 42 deg. 45 n ~ i n .  East 100 feet to a stake; 
tlience North 47 deg. 45 niin. East 10 feet; thence Kortlirvest and 
parallel with Innes Street 100 feet to  C:liurch Street; thence South 47 
deg. West with Church Street 10 feet to the beginning." The strip of 
land upon which this easement is granted is the strip of land which 
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is the  subject of tliis action. However, the s t r ~ p  of land wliicl~ is the  
subject of this action runs back fro111 Cliurcll Street 200 feet, and this 
easement runs back froin Church Street 100 feet. 

A t  the M a y  1935 Term of Rowan County Superior Court, P. S. 
Carlton. as Receiver, filed a report stating that 11e held several liouses 
and lots free fro111 enc~unbrances,  except tnxt's, and,  in 1iis opinion, 
this property should be advertised for sale privately. 

By  viltue of a n  order entered a t  tlicl May 1936 T e ~ m  of tl12 Rowan 
County Superior Court, P. S. Carlton,  receive^*, conveyed to  plaintifl 
by deed dated 26 h l a y  1936, and recorded on 14 September 1937, the  
strip of land which is tlie subject of this action. The  description of this 
strip o i  land in thls deed is t h r  baiiir nb that  used in the Receiver's 
deed to  Jaines M. D a w  and wifc ill granting tlle~ii a n  eascnient over 
it.  T h i i  deed btates tha t  this strip of land is "subject, llowever, to the 
easements or rights of way for tlic purpose of ingress, egress and re- 
gress in,  to. upon or over said lot heretofore conveyed by F. R.  Brown, 
or Brown Insurance ck Realty Coiiipany, or P. Y. Cnrlton, Receiver, 
to Post  Publishing Company of (sic) J n ~ ~ i r s  11. Davis and wife, Re- 
becca Dams.  or others, as will appear by referencr to the deeds, con- 
veyances or written contracts l~eretofo~x. luade." 

The plaintiff testified in substance on d ~ r e c t  exanlinntion: T h a t  lie 
bought this strip of land nt a n  auction salt', paying for i t  a valuable 
consideration, and tha t  Mr .  Linn Bernliurdt, president of the  defend- 
ant ,  was present a t  the  sale. This is tlitl ~ u h t n n c e  of his testimony on 
cross-examination: The  s t r y  of lnnd was p a ~ w l  wllen lie bought it. 
H e  does not know wliat use was made of this alley before he bought 
it.  Tha t  he paid P. S. Carlton, the 1iec4verl  $260.00 for this alley and 
2 lots in another par t  of thc city. Hr did not pay any taxes on this 
alley to  the  city or county, until thc city surd 11im for taxes on it 
about 1952. The defendant began uslng the alley in 1948 when i t  
made a parklng lot, and entrance into t11c lot H r  doesn't know what 
i t  did before then. H e  knew tha t  people in automobiles, delivery trucks, 
expresb trucks and people on foot I i a r~ .  used tlw alley since 1936. The 
plaintiff v a *  recalled as a witness, and testifid in substance: The tax 
suit wa* for taxes on this strip of lancl. Ht. paid tlitl judgment for taxes. 
H e  has continued to pay tnsea on it ainct. the  tax suit. H e  has paid 
county tax+ on tliis strip of land S o  on(> has 1)nid taxes on it since 
he bought it. 

P l a i n t 3  introduced 111 evidence the jutlgnirnt roll of n suit insti- 
tuted by the  city of Salisbury against hinl and his wife on 9 March 
1950 in the Superior Court of Rowan County. This judgment roll 
consisted of the  summons, complaint, judgnient and final report and 
settlement of the  commiss~oiier. The  s\111111ions was served on tlie de- 
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fendants on 10 March 1950. The complaint alleges that  the defend- 
ants are the owners of the strip of land, which is the subject of this 
suit, and describes it  by metes and bounds, using the same descrip- 
tion as in the deed of P. S. Carlton, Receiver, to the plaintiff, which is 
the same description used in plaintiff's complaint here, and then al- 
leges that  the defendants are indebted to the city for ad valorem taxes 
on this strip of land from 1936 to 1949, inclusive, in the principal 
sum of $272.18. Judgment was entered against the defendants on 25 
August 1952 in the principal sums of $272.18 and $49.96, and a com- 
missioner was appointed to  sell the property. On 11 October 1952 the 
commissioner reported to the court that the defendants had paid all of 
the taxes, interest and costs due under the judgment. 

About the time the above taxes were paid, the city of Salisbury 
had been using this alley to collect garbage and trash from several 
stores on Main and Innes Streets. On 6 October 1952 plaintiff wrote 
the city manager a letter requesting that  this alley not be used by 
the city, except by the police and fire departments, unless it obtained 
permission from him. On 7 October 1952 the city manager of Salisbury 
wrote a letter to  the stores on these streets and to the defendant, in 
which was copied plaintiff's letter to the city, requesting them to  have 
their trash placed a t  the curbline of West Innes Street or Main Street 
for collection, and stating, should there be any modification of plain- 
tiff's decision, he would communicate with them. 

The city manager testified in substance: When the city received 
plaintiff's letter, i t  immediately stopped using the alley. Plaintiff sub- 
sequently gave the city permission to use it, and the city did so. He 
was city manager from July 1949 to  January 1955. The city did not 
maintain the alley so far as he knew. 

Defendant has a deed for a lot fronting on Church Street. I t s  cor- 
ner on the North comes to  the edge of the paving on the alley. 

The defendant offered evidence substantially as follows: 
Testimony of Delmar Goodman. He  has worked for defendant since 

2 October 1929. The alley was paved before he began work there. The 
defendant and its customers have been using this alley continuously 
since 1929 for delivering and using merchandise. There is a ramp a t  
the back of defendant's building which connects with the alley. The 
doorway on the ramp was used by defendant's trucks for loading and 
unloading. 

Testimony of R. L. Bernhardt, Jr., secretary-treasurer of defendant. 
He has been employed by defendant since 1937. His grandfather and 
father were presidents of the defendant. The defendant, its employees 
and customers have been using this alley every day since 1924 up to  
the present, except a short time when a sewer line was laid. On cross- 
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examination he said the defendant had no deed for the alley, it had 
"no scrap of paper" from plaintiff authorizing it  to use it. 

Testimony of Henry Bernhardt, president and general manager of 
defendant. He is 32 years old, and cannot remember when the de- 
fendant did not use the alley constantly. The defendant does not have 
any deed or agreement that i t  can use the alley. 

Testimony of Henry Hobson. He knows the defendant has used the 
alley for the last 25 or 30 years. Substantially similar testimony was 
given by Paul Reynolds and W. D. Kizziah. 

Testimony of J. T.  Graham. He has been a customer of defendant 
since 1920. I n  1920 there was an alley, but he can't say it was the 
alley, which is tJhe subject of this suit. As a customer of defendant, 
he has used the alley. 

Testimony of J. H. Weant. He worked for the city of Salisbury for 
33 years, beginning work in 1919. He was street superintendent. He 
knew the alley before it was paved. For the city, he kept i t  worked with 
a road machine belonging to the city, so trucks could get in and out. 
The alley was paved by the Hedrick Paving Company. The city had 
a shop back in there for several years. The city used the alley going 
to and from its shop. The defendant and the public used the alley. 
People parked their cars back in there. The stores back in there used 
the alley. J. H.  Weant's testimony does not show who paid for paving 
the alley. 

Testimony of John Hoffman, 84 years old. He used the alley to go 
back and forth to the defendant's place of business from the time he 
was a small boy up to the present. The public used the alley ever since 
he was big enough to know anything. 

Testimony of R.  L. Roseman, 76 years old. He used the alley since 
1923 up until the past few years to go to the defendant's place of 
business, and to the rear of two other stores. The public generally used 
the alley since 1918 or 1919. 

Testimony of J. H.  McKenzie, Postmaster of Salisbury. The public 
generally has used the alley since the early 1920s to  the present. He 
used it  in going back and forth to defendant's place of business. On 
cross-examination he said he did not think the alley was used before 
an auction sale of the Snider property. 

Testimony of Charlie Neal. There are two or three alleys there. One 
on each side that  you go in on. He used both alleys over a period of 
years, and has seen the public use them. 

Testimony of Julian Smith. He  handled freight through the alley 
to  most all the stores from 1930 to  1941. Everybody used the alley. 

Testimony of Harris Strickler. He  has used the alley for 25 years. 
Testimony of Charlie Wilhelm, a police officer of the city of Salis- 
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bury for 35 years. The public has been using the alley since 1923. 
The court submitted the following issue to the jury: "Is the plain- 

tiff the owner and in the possession of the land described in the com- 
plaint and in a deed from P .  S. Carlton, Receiver, to  the plaintiff, 
registered in book of deeds 234, page 294?" The jury under a per- 
emptory instruction answered the issue, Yes. 

From a judgment entered in accordance with the verdict the de- 
fendant appeals. 

Hayden Clement and D. A. Rendleman for plaintiff, appellee. 
Nelson Woodson for defendant,  a.ppellnnt. 

PARKER, J. The defendant assigns as error the refusal of the trial 
court t o  submit to  the jury the following issue tendered by i t :  ( 'Is 
the property described in the complaint a public alley, as alleged in 
the answer?" The defendant further assigns as error this part of the 
charge: "The court holds as a matter of law upon the evidence that  
the alleyway in controversy is not a public road." 

The defendant asserted in its answer that the plaintiff, or his pred- 
ecessors in title, dedicated this alley lo the public a t  large, and an 
acceptance of the dedication by the public generally and by the city 
of Salisbury, which kept up the alley, used it, and paved it. 

There is no evidence in the case of any express dedication of the 
alley to some proper public use, and of a formal acceptance of the 
alleged dedication. There is no evidence of any sale of land with 
reference to  a map or plat showing this alley. The question we are 
faced with is whether there is any evidence to  sustain the defendant's 
allegations in its answer of a dedication by the owner, or owners, of 
the strip of land in controversy as a public alley, and of an acceptance 
of the dedication. 

It is familiar learning that  the owner of a strip of land can dedi- 
cate i t  as an alley t o  the public, and the intention to  dedicate may, 
in a proper case, be inferred from the circumstances without a formal 
act of dedication. 16 Am. Jur., Dedication, p. 363; Anno. 58 A. L. R .  
240-241. 

The intention of the owner to set apart land for the use of the 
public is the foundation and very life of every dedication. Milliken v. 
Denny,  141 N.C. 224, 53 S.E. 867. I n  this case the Court quotes with 
approval from Washburn on Easements, 3rd Ed. p. 188, as follows: 
"The acts and declarations of the landowner indicating the intent to  
dedicate his land to the public use must be unmistakable in their 
purpose and decisive in their character to have that  effect." 

This Court said in Tise v. Whitaker ,  146 N.C. 374, 59 S.E. 1012: 
"It is well understood with us that  the right to  a public way cannot 
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be acquired by adverse user, and by tha t  alone, for any period short 
of twentv vears. It is also established that  if there is a dedication " " 

by the owner, completed by acceptance on the part  of the public, or 
by persons in a position to act for thenl, the right a t  once arises, and 
the time of user is no longer material. The dedication may be either 
in express terms or it may be implied from conduct on the part  of 
the owner; and, while an intent to dedicate on the part  of the owner 
is usually required, it is also held that the conduct of the owner may, 
under certain circumstances, work a dedication of a right of way on 
his part, though an actual intent to  dedicate may not exist. These 
principles are very generally recognized and have been applied with 
us in numerous and well considered decisions." 

The case of Summerville v .  Duke Power Co., 4 Cir., 115 F. 2d 440, 
was an  action to  recover damages for the closing of a street or alley 
in the city of Charlotte, North Carolina. The Court said: "It is clear 
that there was no dedication by the owner of the strip of land in 
controversy as a public street or alley. The mere fact that  it was 
used by the occupants of the houses on the property as a means of 
ingress or agress has no tendency to establish such dedication, nor 
does the fact that its use by the public was permitted." 

"The owner's intention to dedicate some particularly described land 
to a public use must be clear. I t  may be manifested by his affirmative 
acts whereby the public use is invited and his subsequent acquiescence 
in such use, by his express assent to, or deliberate allowance of, the 
use, or merely by his acquiescence therein. . . . I n  order to estal~lish 
a dedication, the acts and declarations of the owner must not be 
inconsistent with any dedication." 16 Am. Jur., Dedication, Sec. 20. 

From the authorities which we have cited i t  seems clear that  no 
owner of this strip of land, which is the subject of this action, has 
done anything from which a clear intent, unmistakable in purpose, 
to dedicate this strip of land to  the public can be drawn or inferred. 
The fact tha t  P. S. Carlton, the Receiver, in 1936 acting under an 
order of the court, sold and conveyed this strip of land to  plaintiff, 
and stated in the deed tha t  it was "subject, however, to  the easements 
or rights of way for the purpose of ingress, egress and regress in, 
to, upon or over said lot heretofore conveyed by F. R. Brown, or Brown 
Insurance & Realty Company, or P. S. Carlton, Receiver, to Post 
Publishing Company of (sic) James M. Davis and wife, Rebccca 
Davis, or others, a s  will appear by reference to the deeds, conveyances 
or written contracts heretofore made," is inconsistent with any dedi- 
cation to the public of this strip of land, while i t  was in his possession 
as Receiver. It would also seem from this statement in the deed that  
F. R .  Brown and Brown Insurance & Realty Company also granted 
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easements of ingress and egress over tliis strip of land, which is in- 
consistent with any dedication to the public of this strip of land by 
him or the corporation. W. F. Snider and wife conveyed a lot em- 
bracing this strip of land to F. R. Brown, who, in turn, conveyed it 
to  Brown Insurance & Realty Company. There is no evidence from 
which it  can be inferred that  the Sniders dedicated tliis strip of land 
to the public. The mere fact that  plaintiff permitted the public, in 
company with others having an easement, to use this strip of land, 
has no tendency to establish a dedication by plaintiff. The fact that 
plaintiff has paid taxes to the city and county on this strip of land 
since 1936 tends to negative any alleged intent on his part to dedicate 
it  t o  the public. Annotation L. R. A. 1916B, p. 1175 et seq. The fact 
that  the city of Salisbury sued plaintiff for ad valorem taxes on this 
strip of land, and collected them, and is still collecting taxes from 
plaintiff on it, tends to show there has been no dedication and accep- 
tance. Lee v. Walker,  234 N.  C. 687, 68 S.E. 2d 664; 16 Am. Jur., 
Dedication, Sec. 80; Annotation L. R.  A. 1916B, p. 1175 et seq. When 
the city received a letter from plaintiff in 1952 requesting it  not to  
use this strip of land, except for the police and fire departments, the 
fact that  i t  immediately stopped using it  tends to show no dedica- 
tion and acceptance. This stoppage of use of this alley by the city, 
and its suit for taxes on this alley tends to show a permissive use of 
the alley by the city, and not a use by a claim of right by reason of 
a dedication and acceptance. The alley was paved by the Hedrick 
Paving Company, but there is no evidence as to who had it done, or 
who paid for the paving. The fact that J .  H. Weant for the city work- 
ed the alley so trucks could get in and out, under all the facts here, 
is not sufficient to permit an inference that there has been a dedica- 
tion and acceptance of this alley. 

Dedication is an exceptional and peculiar mode of passing title 
to an interest in land. The Supreme Court of California in Ci ty  and  
County of Sun Francisco v. Grote, 120 Cal. 59, 62 P. 127, 128, 41 
L.R.A. 335, 65 Am. St. Rep. 155, said: "It is not a trivial thing to take 
another's land, and for this reason the courts will not lightly declare 
a dedication to  public use." 

The assignments of error as to  the court's holding as a matter of 
law upon the evidence that  the alley is not a public alley, and to its 
refusal to submit an issue in respect thereto, are overruled. 

Defendant assigns as error the part of the charge to the jury in 
which the court stated it  held as a matter of law upon the evidence 
in the case that  the defendant has no easement in the alley, and fur- 
ther assigns as error the refusal of the court to submit this issue timely 
tendered: "Is the defendant the owner of an easement over the prop- 
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erty described in plaintiff's con~plaint, as alleged in the answer?" 
Defendant claiming a right of way by prescription over the strip 

of land which is the subject of controversy, has the burden of proving 
all the elements essential to its acquisition. Williams v. Foreman, 238 
N. C. 301, 77 S.E. 2d 499; McCracken v. Clark, 235 X. C. 186, 69 S.E. 
2d 184; Perry v. White, 185 N. C. 79, 116 S.E. 84. 

Defendant must show, anlong other things, not only that  i t  used 
a way over this land continuously and uninterrupted for twenty years, 
but also that  such use was adverse or under a claim of right. Williams 
v. Foreman, supra; Chesson v. Jordan, 224 K.C. 289, 29 S.E. 2d 906; 
Hemphill v. Board of Aldermen, 212 N.C. 185, 193 S.E. 153; Tise v. 
Whitaker, supra. 

A mere permissive use of a way over another's land, no matter how 
long continued, cannot ripen into an easement by prescription. Wil- 
liams v. Foreman, supra; U7eciver v. Pitts, 191 N.C. 747, 133 S.E. 2. 
"Permissive use is presumed until the contrary is made to appear." 
Speight v. Anderson, 226 N.C. 492, 39 S.E. 2d 371. 

Defendant's evidence tends to show that it, its employees, and 
customers have been using this alley every day since 1924 up to the 
present, except a short time when a sewer line was laid. Plaintiff in 
his complaint alleges upon information and belief "that the defendant 
claims an estate or interest in said land adverse to the plaintiff, and 
that said alleged claim of the defendant is based upon an easement 
for the purpose of ingress and egress over said lands." Plaintiff, on 
cross-examination, said he alleged the above in his complaint. It would 
seem that  plaintiff has alleged that  the defendant is claiming an 
easement in this alley under a claim existing in its favor independent 
of all others. Stanley v. Mullins, 187 Va. 193, 45 S.E. 2d 881. 

Plaintiff contends that  if there has been any adverse use of this 
alley by defendant, i t  has not been a continuous adverse use for 20 
years, for the reason that the appointment of the Receiver in 1926 
stopped the running of any adverse use by the defendant. 

I t  is well recognized law in this jurisdiction from the earliest times 
that when the Statute of Limitations has begun to run, no subsequent 
disability will stop it. Pearce v. House, 4 N.C. 722; Mebane v. Patrick, 
46 N.C. 23; Chancey v. Powell, 103 N.C. 159, 9 S.E. 298; Copeland v. 
Collins, 122 N.C. 619, 30 S.E. 315; Cameron v. Hicks, 141 N.C. 21, 
53 S.E. 728; Holmes v. Caw, 172 N.C. 213, 90 S.E. 152; Caskey v. 
West, 210 N.C. 240, 186 S.E. 324; Battle v. Battle, 235 N.C. 499, 70 
S.E. 2d 492. 

Ordinarily, the mere appointment of a receiver will not suspend 
the running of the Statute of Limitations, but the Statute of Limita- 
tions may be tolled where the circumstances are such that his appoint- 
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ment in effect precludes the bringing of suit. 54 C.J.S., Liinitation 
of Actions, Sec. 249(c) ; 34 Am. Jur., Limitation of Actions, Sec. 249. 
See Annotation 21 A. L. R. 961, where it is stated, with cases cited, 
tha t  "as a general rule, the  mere appointment of a receiver will not 
suspend the running of the Statute of Limitations against an action 
on a debt due from the insolvent.'' 

I n  O'Connell v. Chicago Park District ,  376 Ill. 550, 34 X.E. 2d 
836, 135 A. L. R.  698, it was held that the possessions of successivt~ 
adverse holders of chattels may be tacked in determining the period 
of limitations. The Supreme Court of Illinois had this to say as to 
the effect of the appointment of a receir~er on the running of the Ski- 
tute of Limitations: "The cause of action 1ia.iing once accrued, t11t. 
statute began to  run a t  once, because the possession was wrongful 
from the outset, and no subsequent deniand and refusal could start 
i t  afresh. W a t k i n s  v. Madison  County T w s t  & Deposit Co.  siprcr. 
The  appointment of a receiver did not stop its running. Houston Oil 
Co. of Tezns  V .  Brown, Tex. Civ. App.. 202 S .K.  102, cer t i o~wl '  denit~cl. 
250 U S .  659, 40 S. Ct. 9, 64 L. Ed. 1194; 4 Cook on Corporations. 7111 
Ed., p. 3367, section 871. The statute runs against the right of action, 
not against the  holder thereof. Hooker v. East  Riverside Irrigation 
District, 38 Cal. App. 615, 177 P. 184." See also 2 C. J .  S., .4dvelw 
Possession, p. 730. 

P. S. Carlton, Receiver of Brown Insurance L! Realty Coliil)any, 
had express statutory authority, G.S. 55-148, to "deniand, sue for. 
collect, receive and take into his possession all the goods and chattels. 
rights and credits, moneys and effects, lands and tenements, books. 
papers, choses in action, bills, notes, arid property of every description 
of the corporation" of which he was Receiver. This st:ltute is no\\. 
codified as  G.S. 1-507.2. 

The defendant's evidence tends to  show its adverse use of this 
strip of land since 1924. At  tha t  time a cause of action accrued ill 
behalf of the owner of this strip of land by reason of sucli :dvcr.;r 
use. Brown Insurance & Realty Con~lmny became the on-ner of this 
strip of land on 9 September 1924, and owned it when it went inlo 
Receivership in 1926. The cause of action by reason of such advrrsr 
use by the defendant having accrued in behalf of Brown Insulmctb 
& Realty Company before the appointment of its Keceirw, tlle 31)- 

pointment of its Receiver did not stop the running of sucli adverst. 
use. 

After a careful examination of the evidence. we think that the 
question of whether the defendant has acquired a right of way over 
this strip of land by prescription should be determined by :i jury. 
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The defendant on that  question is awarded a 
New Trial. 

JOHKSON, J., concurring in par t  and dissenting in part:  I concur in 
the conclusion tha t  the evidence justifies a jury trial on the issue of 
prescription. Also, I am of the opinion that  the evidence is sufficient 
to carry the case to  the jury on the issue of dedication. 

RODMAN, J., dissenting: The law with respect to the acquisition of 
an casement by adverse user is clearly and concisely stated in Henry 
1 1 .  Fnrlou?, 238 N.C. 542. As there shown by copious citations, user 
alonc is not sufficient; the owner must be put on notice of the adverse 
character of the use. 

The language of Clarkson, J., in R.R. v. Ahoskie, 202 N.C. 585, is 
I think, appropriate to  the facts shown by this record. He  said: "Neigh- 
borly conduct either on the part  of a person or corporation ought not 
to  be so construed as  to take their property, unless i t  has such probative 
force as to  show adverse user for twenty years. Much of defendant's 
cvidence is in the nature of omissions by plaintiff railroad company 
in not being unneighborly and chasing trespassers off its property. The 
fact that  this was not done, cannot be held for acquiescence or adverse 
uscr on the part  of defendants. This goes too far, and we cannot agree 
to this . . ." 

The evidence as summarized in the opinion of the majority is plen- 
ary to show use of the alley by defendant and any others who desire 
to  use, but nowhere have I been able to  discern any evidence tending 
to show that  defendant's user was different in character from that of 
the other citizens of Salisbury. The only difference tha t  I have been 
able to  discover is that  the defendant probably used the alley more 
frequently than the other witnesses i t  produced to testify to the  fact 
of user. To  my mind this evidence negatives the idea of adverse pos- 
session even more than it negatives the idea of dedication; but, if ad- 
verse, did not the permissive use by others interrupt defendant's pos- 
> d o n  and prevent it f ~ o m  acquiring by adxrerse possession? G.S. 1-40. 

It does not seem to me tha t  the complaint which alleges a shadow 
presently cast on plaintiff's title can be interpreted as indicating the 
cloud has been in exhtence for more than twenty years. M y  vote is to 
sffirm. 

BOBBITT, J., conc\irs in dissent. 
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1. Boundaries 8 12: Municipal Corporations 9 25b- 
A deed to property adjacent to a street, executed between private 

corporations, containing a recital that for the purpose of the description 
the street is 100 feet wide, is insufficient as  a description showing the 
location of the street, and in reference proceedings to locate the bound- 
aries of the street, the introduction of such deed in eridence does not 
affect the referee's finding that  there was no map, plan or description 
introduced in evidence showing the location of the street. 

2. Appeal and  E r r o r  5 41- 
The introduction in eridence of two private acts by plaintiffs which 

had not been pleaded, but which refer to two other private acts properly 
pleaded and introduced in evidence b~ defendarits. mill not be held for 
prejudicial error when it  appears that the adverse parties were not taken 
by surprise by the introduction of the unpleaded acts and that the fail- 
ure to plead them was not material. 

3. Municipal Carporations 5 2 5 6  
I n  a reference proceeding to establish the boundaries of a municipal 

street, a flnding a s  to the width of the street, which finding relates to 
the actual width of the street a s  then in use, and a finding that  the 
municipality had not occupied or used the locus in quo for street purposes. 
which findings a re  in accord with the eridence as  to the width of the 
street in actual use a t  that  time, cannot be held for error. 

The private act in question provided that  the principal streets in 
the municipality should be 100 feet wide, and appointed commissioners 
to lay out streets. Held: The presumption that  the public officers per- 
formed their duty will not of itself supply proof that a disputed strip 
of land along one of the principal streets was actually located withiu 
the 100 feet boundary of the street a s  surveyed and laid out by the com- 
missioners. 

5. Public Offlcers 5 7a- 
The presumption that  a public officer has performed his duty cannot 

be used as  proof of an independent and material fact. 

6. adverse  Possession 5 14- 
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ipnl street by encroacliing upon or obstructing the same in any \wy,  
G.S. 1-45, does not apply when the evidence fails to sho\v that the muni- 
cipality had any title or rights in the loct1.9 it! quo. 

7. Injunctions 8 3- 
Injunction will lie to prevent a municipality from taking possession 

of plaintiffs' land for the purpose of paring the same as  a street, since 
if the municipality has no right or title thereto, no judgment could r e  
store to plaintiffs the strip of land with its buildings on i t  in its original 
character, and therefore plaintiffs would suffer irreparable injury if the 
threatened seizure of the property were not enjoined. 

8. Reference Q 10- 
On appeal from the referee's report, the judge of the superior court 

has authority to amrm in whole or in part, amend, modify, or set aside 
the report of the referee, or make additional findings of fact, and enter 
judgment on the report as amended. G.S. 1-194. 

9. Appeal and Error Q 4 9 -  
The findings of fact of the referee, supported by competent evidence 

and approved by the trial judge, as  well as additional findings made by 
the judge upon the hearing and supported by competent evidence, a re  
binding on appeal. 

10. Same- 
Where the crucial findings of fact made by the referee and approved 

and confirmed by the judge are  supported bg competent legal evidence 
and support the conclusions of law made by the referee and confirmed 
by the judge, the judgment supported by such findings and conclusions 
of law will be upheld. 

APPEAL by defendants froin McKeithen,  S. J.. 18 February 1957 
Term of CZ'MBERLAND. 

Civil action by 20 plaintiffs, who separately own more than 20 lots 
on the East side of Gillespie Street in the city of Fayetteville, against 
the city of Fayetteville, its mayor, and the members of its city council, 
to restrain permanently the defendants from entering upon and putting 
the State Highway and Public Works Coininission in possession of 
a strip of land along the Eastern edge of wlmt is now used as Gillespie 
Street, and to haye the claim of the city of Fayetteville tha t  it owns 
this strip of land removed as a cloud upon their respective titles. 

The land in dispute is a long. narrow strip of land along the West- 
ern edge of the several properties of the several plaintiffs, and along 
the Eastern edge of the land which has heretofore been used and 
occupied by the city of Fayetteville as Gillespie Street. The Western 
line of the strip of land in dispute is the Eastern edge of the present 
conmete sidewilk, and the Eastern edge of the street paving where 
no concrete sidewalk exists. The Eastern line of said strip of land in 
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dispute is a line shown as "Right of Way on East side" on a map en- 
titled "Encroachments on the East side of Gillespie Street, April 29, 
1952." 

On 13 October 1952 Judge Chester R. Morris signed a temporary 
injunction against the defendants, and on 21 November 1952 he con- 
tinued such order in effect until the final hearing of the action. At the 
December Special Term 1952 of court! Judge W. H.  S. Burgwyn or- 
dered a compulsory reference, and appointed Henry -4 McKinnon, Sr., 
of the Robeson County Bar, referee. The referee had hearings in the 
city of Fayetteville on 16 March 1953, on 23 March 1953, and on 
30 June 1953. At such hearings the part'ies were represented by counse:. 

The referee filed his report with the court on 21 May 1955. 

HIS FINDINGS OF FACT SUbIMARIZED. 

One. As stipulated by the parties, plaintiffs are the owners of the 
lots described in their complaint, subject to  any rights of the city of 
Fayetteville. 

Two. Paragraph I1 of Chapter XXV of the Private Acts of the Gen- 
eral Assembly of North Carolina, Session 1783, is as follows. This 
paragraph is copied verbatim. The substance of this paragraph rele- 
vant to this action is that  after the passage of this Act the town of 
Cambleton (sic) shall be called Fayetteville, and James Gillispie 
(so spelled in the Act) and six other named persons are appointed 
con~missioners to lay out streets in the town, that  the principal streets 
be 100 feet wide, and all other streets as wide as the particular situa- 
tion of houses and lots will admit. Paragraph V of said Act is as fol- 
lows. This paragraph is copied verbatim. The substance of this para- 
graph material here is that the commissioners shall cause to  be made 
an exact survey and a plan in which shall be mentioned all streets, 
which plan shall be returned to the next session of the Assembly, and 
:t copy thereof lodged in the secretary's office, and a copy lodged with 
the Clerk of Cumberland County, or with the directors hereinafter 
mentioned. 

Three. Chapter X X S I I  of the Private Acts of the General hsseuhly 
of North Carolina, Session 1784, refers to the Act of 1783, and enacts 
as follows. It is quoted verbatim. It states in substance that  whereas 
the persons named by the 1783 Act have surveyed and laid off six 
principal streets and two squares in the town, as fully appears by u 
plan thereof returned to the last session of the Assembly and lodged 
in the secretary's office, therefore, be it enacted that  the principal 
streets are confirmed and established agreeable to the said plan. 

Four. There is no plat, map or plan in evidence showing the six 
principal streets and two squares n-liich the 1784 9c t  states was re- 
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turned t o  the last session of the .4ssembly, and lodged in the secre- 
tary's office. 

Five. There is not in evidence any map, plan or description showing 
the location, description or width of Gillespie Street as surveyed and 
laid out by the legislative acts of 1783 and 1784. 

Six. There is not in evidence any map, plan or description showing 
the location, width or description of Gillespie Street as surveyed, laid 
off or adopted a t  any time by the city of Fayetteville, except maps 
made after 1 January 1952. 

Seven. The street extending in a Southerly direction from Market 
Square in the city of Fayetteville is now, and has for a long time 
been called Gillespie Street. The street extending in a Northerly direc- 
tion from Market Square is now, and has for a long time been called 
Green Street. The first street crossing Gillespie Street South of Market 
Square is Russell Street, though there is an alleyway or narrow street 
called Franklin Street entering Gillespie Street on its West side be- 
tween Russell Street and Market Square. South of Russell Street, 
Gillespie Street is intersected on its East side by Holliday Street, and 
farther South is intersected on its West side by Blount Street, and on 
its East side, opposite Blount Street, by Campbell Avenue. Farther 
South. Pond Street intersects Gillespie Street on its East side. 

Eight. The strip of land in dispute is on the East side of what has 
heretofore been used as Gillespie Street and is South of Holliday 
Street, crosses Campbell Avenue and Pond Street, and extends some 
distance South of Pond Street. 

Kine. The center line of the first block of Gillespie Street, South 
of Market Square, and the center line of the first block of Green Street 
North of Market Square, i f  said center line of Gillespie Street were 
extended in a Northerly direction, and the center line of Green Street 
were extended in a Southerly direction, would not constitute a straight 
line, but would intersect a t  an angle Nortli of Market Square in such 
a manner that  if said center line of Green Street were projected 
Southwardly into Gillespie Street, i t  would enter Gillespie Street West 
of the center line of Gillespie Street, and would continue farther West- 
wardly the farther South it  was extended. 

Ten. Gillespie Street South of Market Square to Russell Street is 
100 feet wide between the property lines, and has been that width for 
inany years. 

Eleven. The center line of Gillespie Street, as i t  is now laid out 
and paved to a point just North of Blount Street and Campbell Avenue, 
coincides with the center line of Gillespie Street as now claimed by the 
defendants. 

Twelve. At n point just North of Blount Street and Campbell 
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Avenue the center line of Gillespie Street, as i t  is now laid out and 
paved, veers a t  a slight angle to the West of the center line of Gillespie 
Street as now claimed by the defendants - the center line as now 
claimed by the defendants being an extension in a straight line of the 
center line of the first block of Gillespie Street South of Market Square. 

Thirteen. Until a short time prior to the  institution of this action, 
which is less than two years, thc defendants have not occupied, used, 
or attempted to  use for street purposes the disputed strip of land. 

Fourteen. The city of Fayetteville has not acquired by prescription 
or adverse possession the disputed strip of land. 

Fifteen. The plaintiffs have not proved title to the disputed strip 
of land by prescription or adverse possession, and the title of plain- 
tiffs t o  the lots as described in the  complaint is by virtue of the owner- 
ship of said lots as stipulated by the parties. 

Sixteen. The city of Fayetteville has no rights in or to  the disputed 
strip of land. 

Seventeen. On 12 July 1952 the city of Fayetteville gave the fol- 
lowing notice to such of the plaintiffs as had erected structures on the 
disputed strip of land: "The North Carolina State Highway and Pub- 
lic Works Commission being about to pave Gillespie Street to a width 
of 72 feet, leaving 14 feet on each side for sidewalks and utility lines, 
the City Council of the City of Fayetteville a t  its meeting on 2 July 
1952, directed notice t o  bc givcn all owners of property abutting on 
Gillespie Street whose structures encroach thereon t o  remove the same 
from this 72 foot area within thirty days from the receipt of this 
notice and all other encroachments within six months from the re- 
ceipt hereof, and that  if they arc not removed within such respective 
periods then they will be rcinovcd by the City a t  the expense of the 
abutting property owners." 

Eighteen. The plaintiffs will bc irreparably damaged, if the city of 
Fayetteville executes its statement to remove all structures of plain- 
tiffs on this disputed strip of land, unlcss the plaintiffs removed them 
within the periods set forth in the  city's notice. 

HIS  COXCLVSIONS O F  LAW. 

One. The city of F:iyettcvillc does not hold title to the disputed 
strip of land in trust for thc use and benefit of the public, and has no 
rights to  it. 

Two. Plaintiffs are entitled to an injunction restraining the defend- 
ants from putting or attempting to put the State Highway and Public 
Works Commission in possession of the disputed strip of land, and 
from removing the structures of plaintiffs thereon. 
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DECISION OF REFEREE. 

The plaintiffs are entitled to  an injunction permanently restraining 
the defendants from entering upon the disputed strip of land, and from 
putting or attempting to put the State Highway and Public Works 
Commission in possession of it, and from interfering with the owner- 
ship of it. 

The defendants filed 16 exceptions to the referee's report. 
The action came on to be heard up011 the referee's report a t  the 18 

February 1957 Term of Court before Judge McKeithen. Counsel for 
the parties in open court waived a jury trial, and agreed that  the 
Judge could render judgment out of term and out of the judicial dis- 
trict. Judge McKeithen rendered his judgment on 23 October 1957. 

His judgment states that after hearing counsel on both sides, and 
after considering all of the defendants' exceptions to the referee's 
report, and after having studied the evidence, i t  appeared to the court 
that the referee's report and findings of fact are correct and based 
upon competent evidence, and the law applicable thereto, except as 
modified in the following manner. 

One. Defendants' exceptions 1 and 3 are allowed to the extent of 
showing that  Gillespie Street from Market Square to Russell Street 
is a distance of two blocks, with Franklin Street intersecting Gillespie 
Street from the West a t  a point between Russell Street and Market 
Street. 

Two. The referee should have found from the evidence the existence 
of Chapter CXXX of the Private Acts of the Assembly of North Caro- 
lina, Session 1821, and of Chapter L I  of the Private Acts of the As- 
sembly of North Carolina, Session 1822, which Acts were introduced 
in evidence by plaintiffs, and the court modified the referee's findings 
of fact by finding as a fact both Private Acts. The judgment sets forth 
verbatim the Preamble and Paragraphs I, I1 and I11 of the 1821 
Private Act, which is entitled "An Act for the better regulation of the 
Town of Fayetteville." The Preamble of the 1821 Act states in sub- 
stance that the report of the commissioners acting under authority of 
an Act passed by the Assembly in 1783 for laying out the principal 
streets in the town of Fayetteville has been lost so that  the true width 
and extent of said streets are not correctly ascertained, and difficulties 
have occurred in the collection of taxes for the town. The relevant 
parts of Paragraphs I, I1 and I11 of said Act appoint five named com- 
missioners t o  lay out streets in the town of Fayetteville with as little 
injury to the owners of lots and houses as may be, and that  the streets 
be of such number, length, course and width as the commissioners may 
think best adapted for the purpose. The Act further provides that 
the commissioners shall cause an exact survey to be made of the town, 
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and a plan tlicrcof, sctting forth, aillong otlier things, the streeta, which 
plan sliall be rcturncd to the nest session of the Assembly and deposited 
in the sccrctary's officc, and one copy thcreof deposited with the Clerk 
of the Cumbcrland County Court, and onc copy deposited with the 
cominissioners appointed for thc gorcrnllmlt of the town The judg- 
ment sets fort11 vcrbatini the 1822 Private Act, which is an . k t  amend- 
ing the 1821 Private Act above set forth. The Prcamble to the 1822 
Privatc Act states in substance that  the con~n~issioners appointed by 
the 1821 Privatc Act have found it inipracticable to effect a surrey of 
the town to h a w  i t  returnablc to  the present session of the .\ssembly, 
and the powers vested in the conimissioners by the second section of 
the 1821 Privatc Act arc too extensive and large to be compatible with 
the liberal and iinpartial spirit of our forin of government The rele- 
vant parts of thc 1822 Private Act provide for the appolntnlent of 
an  additional coininissioner, and give the commissioners tint11 the 
next session of tllc Asscnlbly to  make return of the plan of the town 
as by them surveyed. Judge McKeithcn found as a fact that there 
was no evidencc of any report or plan n ~ a d e  pursuant to, or under 
the authority of, tlic two Private Acts of 1821 and 1822, req~ectively. 

Three. Paragraph 13 of thc referee's findings of fact is niodified by 
striking out tlic words "or attempted to use." Another part of the 
referee's report is modified by inserting "second block" for "first block." 

Four. Defendants' Exception Kumbcr 11, sub-paragraphs ib)  and 
(c) as to  thc failurc of the referce to find two facts, is su~tained, and 
the referee's report is modified by thc following additional finding of 
facts n ~ a d c  by tlic court as requcstcd by defendants. One The West 
side of Gillespic Strect is a straight linc throughout its entire length 
as presently locntcd. Two. Thcrc arc no structures encroaching on 
the Wcst side of that strcct ns prcscntly located. 

Fivc. Defendants' Esception Xninher 12 as to the referee'. failure 
to find a certain fact is sustaincd, and tlie referee's report is inodified 
by the court's finding of the rcqucsted fact as follows: That until a 
short timc prior to  thc institution of this action the entire wd th  of 
Gillespie Street as claimed by thc city of Fayetteville n-2.- not re- 
quired for usc as a etrcet. All other csccptions of the defendant- werc 
overruled. 

,Judge hlcKcithcn in his judgnicnt approved and confirmed the 
referee's conclusion:: of law as correct and bascd on findlngi of fact 
supported by coinpctent evidence. 

Whereupon, Judge hlcIicithen xpprorc.d :tnd confirmed tlie referee's 
report, as modified by Ilim. and p~nnancnt ly restrained the defendants 
from entering npon the lands of the plaintiffs as described in their 
colnplaint, being that property of the r t q w c t i ~ c  plaintiffs on Gillespie 
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Street in the city of Fayetteville, East of the present concrete sidewalk 
where there is a concrete sidewalk, and East of the present paving 
where there is no sidewalk. 

From the judgment the defendants appeal. 

Pittman & Staton and Sanford, Phillips, McCoy & Weaver for 
plaintiffs, appellees. 

J. 0. Tally, Jr. and Robert H. D y e  for defendants, appellawts. 

PARKER, J. The defendants assign as error the referee's findings 
of fact numbered five and six, which were approved by the Judge, 
that there is not in the evidence any map. plan or description show- 
ing the location, description or width of Gillespie Street, as surveyed 
and laid out by the commissioners appointed by the Private Acts of 
the General Assembly of North Carolina, Sessions 1783 and 1784, and 
that there is not in the evidence any map, plan or description show- 
ing the location, width or description of the same street tts surveyed, 
laid off or adopted a t  any time by the city of Fayetteville, except maps 
made after 1 January 1952. The defendants contend that  these find- 
ings of fact are not correct for the reason that  they introduced in evi- 
dence a deed from the Cape Fear Manufacturing Company to Electric 
Motor Repair Company, Inc., dated 6 January 1944, and recorded, 
conveying a certain lot, which is described as "beginning a t  a stake 
in the Eastern margin of Gillespie Strect, for the purpose of this de- 
scription Gillespie Street is 100 feet wide. . . ." A study of the evi- 
dence shows tha t  the two above findings of fact are correct, and the 
language of the above deed between two corporatioils in no way con- 
tradicts the  exact language of these findings of fact. This assignment of 
error is overruled. 

The defendants assign as error the plaintiffs' introduction in evi- 
dence of the Preamble and Paragraphs I, I1 and I11 of Chapter CSXX 
of the Private Acts of the General Assembly, Session 1821, and Cliap- 
ter LI of the Private Acts of the General Assembly, Session 1822, for 
the reason tha t  these two Private Acts were not pleaded. G.S. 1-157. 
The defendants pleaded, and introduced in evidence Chapter S S V  of 
the Private Acts of the General Assembly, Session 1783, and Chapter 
XXXII of the Private Acts of the Gencral Asscmbly, Session 1784. 
Both of the Private Acts introduced by plaintiffs have referrnc~,  one 
directly and the other indirectly, to  the 1783 and 1784 Acts introduced 
by defendants. The defendants make no issue as to the existence or 
terms of the two Private Acts introduced by plaintiffs, and there is 
nothing in the record to show that defendants were taken by surprise 
by these two Acts. Even if wc concede that the two Acts introduced 
by plaintiffs are Private Acts (Winborne v. APackcy, 206 N.C. 554, 
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174 S.E. 577; Bolick v. Charlotte, 191 N.C. 677, 132 S.E. 660; but 
see 41 Am. Jur., Pleading, p. 296), and their admission in evidence 
technical error, we think that  upon a constderation of the whole record 
in the instant case, such admission would not justify a new trial. See 
Reid v. R. R., 162 N.C. 355, 78 S.E. 306. This assignment of error 
1s overruled. 

The referee found as a fact that  Gillespie Street, South of Market 
Square to Russell Street, is 100 feet in width between the property lines, 
and has been that  width for many years. This finding of fact was ap- 
proved by the Judge. Defendants assign as error that  the court did 
not find that  Gillespie Street is 100 feet in width for its entire length. 
The finding of fact patently refers to  the actual width of Gillespie 
Street as i t  appears today, and has appeared for many years, and the 
notice given on 12 July 1952 by the city of Fayetteville t o  certain 
of the plaintiffs t o  remove structures upon the alleged strip of land, 
shows that Gillespie Street as it appears today is not 100 feet in width 
for its entire length. This assignment of error is overruled. 

The referee found as a fact that  "until a short time prior to  the 
institution of this action, less than two years, the defendants have not 
occupied, used, or attempted to use for street purposes the disputed 
strip of land." Defendants excepted to this finding. The Judge modified 
this finding of fact by striking out the words "or attempted t o  use," 
and approved the finding of fact as modified by him. This assignment 
of error is overruled, for the reason that this finding of fact approved 
by the Judge, as modified by him, is supported by competent evidence. 

The defendants assign as errors the follo~ving two findings of fact 
of the referee, which were approved by tlie Judge: One. "The city of 
Fayetteville has not acquired by prescription or adverse possession 
the disputed strip of land." Two. "Tlie city of Fayetteville has no 
rights in or to the disputed strip of land.'' The defendants also assign 
as error the referee's conclusion of law, approved by the Judge, that 
"tlie city of Fayetteville does not hold title to the disputed strip of 
land in trust for the use and benefit of thc public, and has no rights 
to the disputed strip of land." These assignments of error are overruled. 

Tlie defendant3 contend, under the above assignments of error, that 
Chapter XXV of the Private Acts of the General Assembly, Session 
1783, appointed James Gillespie and six other named persons to  lay 
out streets in the tow-n of Fayetteville, and tliat the principal streets 
shall be 100 feet wide. Tliat Chapter S X X I I  of the Private Acts of 
the General Assc~nbly, Session 1784, states tliat the conlmissioners 
named in the 1783 Act h a w  surveyed and laid off six principal streets 
as fully appears by :L plan thereof, and provides that the principal 
streets are cunfirlncd :in(! catnblislied agreeable to the plan. The de- 
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fendants contend tha t  there is a presumption of law tha t  the  com- 
missioners appointed by the 1783 Act laid off Gillespie Street to  a 
width of 100 feet, and they cite in support of their contention Quinn v. 
Lattimore, 120 N.C. 426, 26 S.E. 638; Fraaier ZJ. Gibson, 140 N.C. 
272, 52 S.E. 1035; Kirby v. Bonrd of Education, 230 N.C. 619, 5Ei S.E. 
2d 322; and In  re Housing Azithom'ty, 233 N.C. 649, 65 S.E. 2d 761. 

Indulging the presumption tha t  the commissioncrs appointed by the 
1783 Act discharged their duty by surveying and laying out Gillespie 
Street with a width of 100 feet, such presumption will not, of itself, 
supply proof of the material and substantive fact that  the disputed 
strip of land in the  instant case was actually located within the 100 
feet in width of Gillespie Street as surveyed and laid out by the com- 
missioners. Belk v. Belk, 175 N.C. 69, 77,94 S.E. 726, 730; U .  S. v. Ross, 
92 US. 281, 23 L. Ed. 707; Sabariego v. Maverick, 124 U.S. 261, 31 
L. Ed. 430; U.  5'. v. Carr, 132 U S .  644, 33 L. Ed. 483; 20 Am. Jur., 
Evidence, Sec. 175. See S. v. Minnn, 219 N.C. 212, 13 S.E. 2d 247. 

In  U.  S. v. Ross, supra, the Court said: "Because property was cap- 
tured by a military officer and sent forward by him, and because 
there is an unclaimed fund in the  Treasury derived from sales of 
property of the same kind as tha t  captured, because omnia praesumun- 
tur rite esse acta, and officers are presumed to have done their duty, it 
is not the law tha t  a court can conclude tha t  the property was deliver- 
ed by the miltary officer to  a treasury agent, tha t  i t  was sold by him, 
and tha t  the proceeds were covered into the Treasury. The presump- 
tion tha t  public officers have done their duty, like the presumption of 
innocence, is undoubtedly a legal presumption; but i t  does not supply 
proof of a substantive fact. . . . Nowhere is the presumption held to 
be a substitute for proof of an independent and material fact." 

Under these assignments of error the  defendants contend tha t  Gil- 
lespie Street is a public street, and no person can acquire title to any 
part of it by occupancy thereof, or by encroaching upon or obstructing 
the same in any way. G.S. 1-45. However, the findings of fact of the 
referee, supported by competent evidence, and his conclusion of law- 
all of which are approved and confirmed by the Judge-are that the 
city of Fayetteville does not hold title to  the disputed strip of land in 
trust for the use and benefit of the public, and has no rights to it. 
Therefore, this strip of land is not a public street. 

Defendants assign as errors the finding of fact that plaintiffs will be 
irreparably damaged if thc city of Fayettevillc carries out its promise 
or threats, and the conclusion of law that  plaintiffs are entitled to 
injunctive relief. This finding of fact and this conclusion of law were 
approved and confirmed by the  Judge. The threatened removal of 
plaintiffsJ structures and buildings from the disputed strip of land by 
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the defendants, who have no title to, or riglit in it, so that this dis- 
puted strip of land can be paved as a part of Gillespie Street, will 
mean, if not enjoined, that no judgment a t  law can restore to  plaintiffs 
this strip of land with the buildings on it in its original character. The 
finding of fact, approved by the Judge, is supported by competent evi- 
dence. Such an injury will be deemed irreparable, so as to warrant 
injunctive relief. Clinton v. Ross, 226 N.C. 682, 40 S.E. 2d 593; 28 
Am. Jur., Injunctions, Secs. 48 and 150. 

When the action came on to be heard on exceptions filed by the 
defendants to the referee's report, Judge McKeithen had authority 
to  affirm in whole or in part, amend, modify, or set aside the report of 
the referee, or he could make additional findings of fact and enter 
judgment on the report as amended by him. G.S. 1-194; Quevedo v. 
Deans, 234 N.C. 618, 68 S.E. 2d 275; Keith v. Silvia, 233 N.C. 328, 
64 S.E. 2d 178. It is manifest from a study of the judgment of the 
learned Judge, who is now deceased, that lie carefully considered and 
passed upon all the exceptions filed by the defendants to  the referee's 
report, and the evidence, and gave in his judgment his own opinion 
upon the facts and the law. 

I n  Kenney v. Hotel Co., 194 N.C. 44, 138 S.E. 349, Stacy, C. J., said 
for the Court: "It is settled by all the decisions on the subject, with 
none t o  the contrary, that the findings of fact, made by a referee and 
approved by the trial judge, are not subject to review on appeal, if 
they are supported by any competent t4ridence. Dorsey v. Mining Co., 
177 N.C., 60. Likewise, where the judge, upon hearing and considering 
exceptions to a referee's report, makes different or additional findings 
of fact, they afford no ground for exception on appeal, unless there is 
no sufficient evidence to  support them, or error has been committed 
in receiving or rejecting testimony upon which they are based, or 
some other question of law is raised with respect to said findings.'' To 
the same effect see Wade v. Lutterloh, 196 N.C. 116, 144 S.E. 694; 
Crown Co. v. Jon.es, 196 N.C. 208, 145 S.E. 5 ;  Moore v. Brinkley, 200 
N.C. 457, 157 S.E. 129; Thompson 2,. Hood, Comr. of Banks, 203 N.C. 
851, 166 S.E. 311; Wilson zl. Allsbrook, 205 N.C. 597, 172 S.E. 217; 
Maxwell, Comr. of Revenue, v. R.  R., 208 N.C. 397, 181 S.E. 248; 
Buncombe County v. Cain. 210 N.C. 766, 188 S.E. 399; Wilkinsorz v. 
Coppersmith, 218 N.C. 173, 10 S.E. 2d 670; Biggs v. Lassiter, 220 N.C. 
761, 18 S.E. 2d 419; Troitino v. Goodmw, 225 N.C. 406, 35 S.E. 2d 277. 

The crucial findings of fact niade by the rzferee, and approved and 
confirmed by the Judge, are supported by competent legal evidence, 
and these findings of fact support tlic conclusions of law lnade by the 
referee and confir~netl by thc Judge, and these findings of fact and 
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conclusions of law support the judgment rendered by the Judge. Hence, 
the judgment will be upheld. 

The city of Fayetteville and the State Highway and Public Works 
Commission are both clothed with the power of eminent domain. This 
decision is not to  be considered to  prevent in any way either from 
seeking to condenln this strip of land under such power, if considered 
necessary in the public interest. 

Affirmed. 

STATE v. PHILLIP COOKE, LEON WOLFE, GEORGE SIMKINS, JR., 
JOSEPH STURDIVENT, SAMUEL MURRAY AND ELIJAH H. HERRING 

(Filed 4 June, 1958.) 

1. Criminal Law 8 26- 
Conviction by a court without jurisdiction to hear and determine the 

question of guilt or innocence of defendants is a nullity and will not 
support a plea of former jeopardy in a subsequent trial upon a valid 
charge in a court having jurisdiction. 

8. Same: Indictment and Warran t  $j 13- 

When facts constituting double jeopardy do not appear from the alle- 
gations of the bill or warrant, the defense may not be taken advantage 
of by motion to quash. 

3. Criminal Law §§ 16,s- 
Where judgment of the superior court on appeal from a municipal 

county court is arrested for want of jurisdiction because of amendment 
to the warrant in the superior court, the defendants may thereafter be 
tried upon a new warrant in the municipal county court. The superior 
court when sitting in the county in question was without original juris- 
diction in the trial of misdemeanors. G.S. 7-64, 

4. Indictment and Warran t  § 13- 
A motion to quash on the ground that  the court was under duty ru 

take judicial notice of a Federal decision establishing a defense to prose- 
cution, is properly denied, since a motion to quash may not rest upon 
matters aliunde the record. 

5. Trespass § 9- 
The invasion of property in the possession of another is a crime under 

our laws, the severity of the punishment being measured by the charac- 
ter of the entry. 

6. Same- 
In  a prosecution for criminal trespass, the State mag either show that 

the property was in the actual possession of another or that such other 
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had right to possession, which by operation of law implic~s j~osscssion. 

5 .  Trespass 10- 

Where the uncontroverted e~ idence  tlisclosrs (hat the proprrty was in 
the physical possession of the corporation named in the warrant and 
that  defendants took possession over the protests of the rvwporation's 
agent in charge, with nothing in the State's evidence showing or tending 
to show any right to enter on the part of defendants after having been 
forbidden to do so, nonsuit is properly denied, the burden heing upon de- 
fendants to establish that  they entered m d e r  a bona fidr hclicf of right, 
and that  such belief had a reasonable foundation in fact 

8. Srllools $j§ 412, 6 b  
A city school administrative unit is a governmental agency separate 

and distinct from the city, and such administrative unit, having acquired 
more land than presently needed for school purposes, has legislative 
authority to lease the surplns, G.S. 115-126(5), either for a puhlic or a 
private purpose so long as  it  exercises its discretion in good faith. 

9. Schools § 6b- 
Where a city school administrative unit leases surplus l~roperty not 

then needed for school purposes by an instrument stipulating that its 
use should be for a public or semipublic purpose, the law will presnmc 
the parties intended and contemplated use of the propertr withont un- 
lawful discrimination because of race, color, religion or other illcgal 
classification. 

10. Contracts 1% 

The parties will be presumed to hare used language cff~clriating a 
lawful purpose rather than one which is unlawful. 

11. Constitutional Law 20-- 

Where the operator of a golf course is charged with making w l)ril,lic 
or semipublic use of the property, i t  cannot deny the use o f  tho property 
to Negro citizens solely because of race. 

12. Criminal Law § 31- 
A court cannot take judicial knowledge of facts found a t  anothcr tiiuc 

by another court in  another action, the judgment roll in srirh former 
action not being introduced in evidence. 

13. Constitutional Law § 1: criminal  Law 123: Trespass 8 10- 

Defendants in this prosecution for trrhspass moved to set aside the 
verdict on the ground that i t  had been established by a Federal court 
in a civil action in which defendants and the corporate owner of the 
property were parties, that  defendants had a legal right to enter lipon 
the land. The judgment roll in the Federal action was not introdwed 
in evidence. Held: The State court cannot take judicial notice that the 
particular facts constituting the basis of this prosecution for trespass 
were the basis of the adjudication in the Federal court, and therefore 
defendants were not, as  a matter of right, entitled to have the verdict 
set aside. 
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14. Judgments g 8 a  
Since the defendants in this prosecution for trespass did not introduce 

in evidence the judgment roll in a civil action between defendants and 
the corporate owner of the property, the question of whether the Fed- 
eral decision precluded prosecution under the doctrine of collateral estoppel 
was not presented. Whether the doctrine of collateral estoppel would 
have applied had the judgment roll been introduced in evidence, quaere? 

APPEAL by defendants from Fountain, S. J., February 3, 1958 Crim- 
inal Term of GUILFORD (Greensboro Division). 

On 2 December 1957 a warrant issued from the Greensboro Muni- 
cipal-County Court for Phillip Cooke, charging that on 7 December 
1955 he "did unlawfully and willfully enter and trespass upon the 
premises of Gillespie Park Club, Inc., after having been forbidden 
to enter said premises." 

Similar warrants were on the same day issued for each of the other 
defendants. 

Defendants moved in the Municipal-County Court to  quash the 
warrants. Their motions were overruled. They then entered pleas of 
not guilty. The court, after hearing the evidence, found each defend- 
ant guilty and imposed sentence. Defendants appealed to the Superior 
Court. 

Attorney General Seawell and Assistant Attorney General Moody 
for the State. 

Annie Brown Kennedy, Harold L. Kennedy, William A. Marsh, Jr . ,  
and C. 0. Pearson for defendant appellants. 

RODMAN, J. The cases were, without objection, consolidated for 
t.rial in the Superior Court. 

Before pleading to the merits in the Superior Court, defendants re- 
newed their motions to  quash as originally made in the Municipal- 
County Court. The motions made in apt time were overruled by 
the court. 

Before considering the merits of the cases, we must ascertain if 
defendants were properly called upon to answer the criminal charges 
leveled against them. The motions to quash assign three reasons why 
defendants should not be called upon to answer the allegation that 
they violated the criminal laws of the State of North Carolina. 

8. v. Cooke, 246 N.C. 518, 98 S.E. 2d 885, is relied upon for two of 
the three reasons assigned. An examination of that case is necessary 
to assay the merits of the motions. The crime with which defendants 
stand charged is a misdemeanor punishable by fine of $50 or imprison- 
ment for thirty days, G.S. 14-134. The Municipal-County Court has 



jurisdiction of the offense charged. In  December 1955 these defend- 
ants were charged in warrants issuing froin that court with trespassing 
on the property of Gillespie Park Golf Pozirse. Tlicy mew convicted 
and appealed to  the Superior Court. That  court's jurisdiction of the 
cases then before it was derivative and not original. I n  the exercise 
of its derivative jurisdiction, i t  was confined to  an inquiry as to the 
truth of the charges contained in the warrants issu~ng from the Munic- 
ipal-County Court. It could not, in the exercise of that jurisdiction, 
try defendants for a different crime. Ncverthclese, the warrants were 
amended in the Superior Court to charge defendants with a trespass 
on the property of Gillespie Park Golf Club. Inc. Dcfcndants were 
convicted of the crime charged in the suncndcd warrants. Defendants 
appealed their conviction to  this Court. W e  held tha t  thc amended 
warrant, by substituting another property owner, charged a dif- 
ferent crime from the crime originally charged, and for that  reason the 
Superior Court could not, in the exercise of its derivative jurisdiction, 
try defendants on the new criminal charge. 

Since the conviction by a court without jurisdiction to hear and 
determine the guilt or innocence of defendants kyas a nullity and thc 
sentence imposed void, defendants could thereafter he tried when 
properly charged in a court having jurisdiction. S. v. Hicl;s ,  233 N.C. 
511, 64 S.E. 2d 871, cert. den. 342 U S .  381, 96 1,. Ed. 629. It i.: mani- 
fest there is here no double jeopardy. Green v. United States, 355 U S .  
184, 2 L. Ed. 2d 199, on which defendants rely. has no application to 
the facts here presented. Double jeopardy is a valid dcfense when 
established by the facts. N. C. Constitut~on, Art. I, see. 17; S. v. Mans- 
field, 207 N.C. 233, 176 S.E. 761. Where not disclosed by allegations 
of tlie bill or warrant, i t  is not a ground to quash. 

I n  closing the opinion in the previous appeal, thc writer, author of 
the opinion, said: "Defendants may, of course, now be tried under tlic 
original warrant since the court was without authority to allow thc 
amendment changing the crime charged: or they may bc tried on 
bills found in the Superior Court for tlie criine atteinpted to be charged 
by the amendment." 

The last clause of tha t  opinion is also rclied on in the motion to 
quash. The statement, accurate as to most of the counties of the Stntr,  
is inaccurate with respect to  Guilford and the other counties enuincr- 
ated in the proviso to G.S. 7-64. The Legislature, in the cxercisc of 
its discretion, has denied t o  the  Superior Court sitting in Ihr couniics 
named in the proviso to  G.S. 7-64 the right to  oxercisc concurrent juris- 
diction with inferior courts in the trial of misdenicanors. Because of 
tlie limitations so imposed on the jurisdiction of tlie Superior Court 
of Guilford County, i t  could not exercise original jurisdiction of thc 
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crime charged, namely, trespass after being forbidden, and if defend- 
ants were to be prosecuted for the trespass 1)resently charged, the prose- 
cution had to originate in a court inferior to the Superior Court. This 
is 111nde clew in the concurring opinion of Justice Parker, who said: 
"I t  see111s plain that a verdict of conviction or acquittal on the war- 
r:mts jn this case ns drawn would not be n bar to the new warrnnts in 
the folxi to wllicl~ they Kere changed by the an~endmenta." 

The third and final reason assigned for quashing the warrants is 
the refusal of the court to take judicial notice of a judgment in a suit 
113' defendants against the City of Greensboro, thc Greensboro City 
Bonrcl of Education, and Gillespie Park Golf Club, Inc. (Simkins 21. 

( ' i t y  of Greensboro, 149 F Supp. 562) which adjudged the plaintiffs 
in that  suit l i d  been denied the privilege of using the property in- 
volved in tllltt litigation because of their color or race. A inotion to 
quash is a prol1cr nlethod of testing the sufficiency of the warrant, in- 
forlnation, or bill of indictment to charge a criminal offense. I t  is not 
a means of testing the guilt or innocence of the defendant with respect 
to ;l cr i~ne properly charged. "The court, in ruling on the motion, is 
not 1)ermittecI to consider extraneous evidence. Therefore, when the 
defect must be established by evidence aliunde the record, the motion 
must be denied." S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 663; Richard- 
son v. State, 4 S.W. 2d 79; 27 Am. Jur., 695. 

Since none of the reasons nor all combined sufficed to sustain the 
motion to quash, the court correctly overruled the motion and put de- 
fcndants on trial for the offense with which they were charged. 

To invade property in the possession of another is a crime under 
our laws. The severity of the punishnlent for such invasion is measured 
by t l ~ e  cliaracter of thc entry. But  the essential ingredient in the 
crime is possession by tlle person named in the warrant. If the pos- 
scsbion is actual, the State need only establish that fact, but if the 
State fails to est:lblish actual possession, it must establish a right to 
possession which by operation of law implies possession. S. v. Clyburn, 
217 K.C. 455; 8. 21. C'ooh.e, w p m ;  S. v. Baker, 231 N.C. 136, 56 S.E. 
2d 424. 

I>efendants do not controvert the fact that the corporation named 
in the warrant had pllysical possession of the property nor do they 
deny that over the protest of the agent of the corporation they took 
possesbion. The conduct depicted and not denied would suffice to con- 
vict defendants of a forcible trespass. G.S. 14-126. It could easily 
have resulted in n serious breach of the peace. The State did not, how- 
ever, charge them with that  offense. It charged only the less grave 
offense of entry after being forbidden. As a defense to tha t  charge, it 
is sufficient for dcfrndants to establish that they entered under a bona 
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fide belief of a right to  so enter, which belief had a reasonable founda- 
tion in fact. S. v. Faggart, 170 N.C. 737, 87 S.E. 31; S. v. Wells, 142 
N.C. 590; S. v. Fisher, 109 N.C. 817, but the burden is on the defend- 
ant to establish facts sufficient to  excuse his wrongful conduct S. V .  

Durham, 121 N.C. 546; S. v. Wells, supra. There was nothing in the 
State's evidence showing or tending to show any right on the part of 
defendants t o  enter after having been forbidden to do so. Hence the 
court correctly refused to allow defendants' motion for nonsuit. 

Defendants offered in evidence a lease dated 19 April 1949 from 
the Board of Trustees of the  Greensboro City Administrative Unit t o  
Gillespie Park Golf Club, Inc. This lease recited that the property 
therein described had in 1947 been leased to  the City of Greensboro 
so that the city might operate a golf course thereon, that Greenshoro 
had agreed to cancel its rights under the lease, that lessor was of the 
opinion that  i t  would not need the property for school purposes dur- 
ing the next ensuing five years and "since a nine hole golf course has 
been laid out thereon, the Board of Trustees is of the opinion that  i t  
is advisable t o  lease the property to  the Golf Club in order that  its 
use as a golf course may be continued during the term of this lease, 
such use being, in the opinion of the Board of Trustees, a public or 
semipublic use." The lease was for a period of five years a t  a rental 
of $1000 per annurn, but with a provision rtha;t lessor might cancel upon 
sixty days' notice if the property was needed for school purposes or 
if lessor desired t o  sell. An extension agreement was put in evidence 
extending lessee's term. The asserted trespass occurred during the ex- 
tended term. 

There is evidence that  lessee had, during its term, expended more 
than $100,000 in enlarging the course from a nine-hole course to  an 
eighteen-hole course, constructing a club house, and making other 
improvements. Defendants offered in evidence bylaws adopted by 
lessee. The only two which may have any pertinency to this action are 
sections 1 and 2 of article 1. They provide: "SECTION 1-Member- 
ship. Membership in this corporation shall be restricted to  members 
who are approved by the Board of Directors for membership in this 
Club. There shall be two types of membership; one, the payment of a 
stipulated fee of $30.00 or more, plus tax, shall cover membership 
and greens fees. The other type of membership shall be $1.00, plus 
tax, but this type of member shall pay greens fees each time he uses 
the course. The greens fees and the amount of membership fees may 
be changed by the Board of Directors a t  any time upon two-thirds vote 
of the members of the Board. SECTION 2-Use of Golf Facilities. 
The golf course and its facilities shall be used only by members, their 
invited guest, members in good standing of other golf clubs, members 
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of the ( h r o l i ~ ~ a  Golf Association, pupils of the Professional and his 
invited guests." 

Tlic City Administrative Unit, a governinental agency separate and 
distinct from the City of Greensboro, had no authority to operate 
recreational facilities which were not in some way related to the oper- 
ation of the public school system. The Legislature created both Coun- 
ty arid City Administrative Units "for purposes of school adminis- 
tration." ( i .6 .  115-4. The Administrative Unit, having acquired more 
land than was presently needed for school purposes, had legislative 
nuthority t.o lease tlie surplus. G.S. 115-126(5), Cline v. Hickory, 207 
N.C. 125, 176 S.E. 250; 38 Am. Jur .  169. I n  the exercise of its discre- 
tion it could in good faith lease for a public or a private purpose. Prior 
t o  its lease to Gillespie Park Club, i t  had leased the property to the City 
of Greensboro. The City had apparently used i t  for recreational pur- 
poses and had erected a golf course thereon. When tha t  lease terminat- 
ed, the school authorities leased to a private corporation, but in their 
lease were careful to  state that  lessee was taking and would use it 
for public or semipublic purposes, namely, the operation of a golf 
course. Having expressly declared that  the use which the lessee would 
make was a public or semipublic use, the law will presume the parties 
intended and contemplated that  the property should be used without 
unlawful discrimination because of race, color, religion, or other il- 
legal classification. "It is an elementary rule of construction that  
parties will be presumed to  have used language effectuating a lawful 
purpose rather than one which is unlawful." Beasley v. R.R., 145 N.C. 
272; fiewterry v. City of Andalusia, 57 So. 2d 629. Since the operator 
of the golf club was charged with making a public or semipublic use 
of tlie property, it could not deny the use of the property to  citizens 
simply because they were Negroes. This Court gave definite recogni- 
tion to the principle of equality of treatment as between whites and 
Negroes nearly three quarters of a century ago. Puitt  v. Comrrzissioners. 
94 N.C. 709. 

I)awson u. Mayor and City Council of Baltimore City, 220 F 2d 
386; Lawrence v. Hancock, 76 F Supp. 1004; Tate v. Department of 
Conservation and Development, 133 F Supp 53; Culver v. City of 
Warren, 83 N.E. 2d 82, cited and relied upon by appellants are but 
applications of an established legal principle to the factual situations 
found to exist in each of those cases. This case in no wise questions 
the soundness of the legal principles there enunciated. 

Since the decision in Brown v. Board of Education, 347 U.S. 483, 98 
1,. ed. 873, 74 S C t  686, separation of the races in the use of public 
property cannot be required. Judge Fountain expressly charged the 
jury that  defendants could not be discriminated against because of 
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color. He  charged: "Now as t o  that  question which arises upon the 
evidence, I instruct you then, ladies and gentlemen of the jury, that  
under the law as determined by the United States Court and as pro- 
nounced by them, the Gillespie Golf Club, Inc., by leasing the land 
from the City of Greensboro to  use as a golf course was subjected to  
the same obligations as the City of Greensboro would have been had it 
operated a golf course itself. It was subjected to  the same rights as 
the City would have had, the same obligations and same responsibili- 
ties; that  is t o  say, the law would not permit the City and, therefore 
would not permit i t s  lessee, the Gillespie Park Golf Club, Inc., to dis- 
criminate against any citizen of Greensboro in the maintenance and 
operation and use of a golf course. I t  could not exclude either defend- 
ant because of his race or for any other reason applicable to them alone; 
that is to  say, they were entitled to  the same rights to  use the golf 
course as any other citizen of Greensboro would be provided they com- 
plied with the reasonable rules and regulations for the operation and 
maintenance and use of the golf course. They would not be required 
to comply with any unreasonable rules and regulations for the opera- 
tion and maintenance and use of the golf course." 

It will be observed that  Judge Fountain, in his charge, treated the 
lease as though it  were made by the City of Greensboro in the exercise 
of one of its corporate functions. I n  fact the lease was made by the 
echo01 unit which had no duty or right to operate a golf course but 
which voluntarily provided for public use. 

The court further charged: "If the corporation organized and known 
as the Gillespie Park Golf Club, Inc., if i t  maintained property and 
operated and used it  for a golf course belonging t o  the City of Greens- 
boro and if the defendant was a resident of the City of Greensboro, 
then he had the same right t o  become a member of the golf club as any 
other resident of Greensboro, if he was a member of another golf 
club which had a reciprocal agreement with the Gillespie Park Golf 
Club to permit members on one course or members of one club play- 
ing on the other course, then such defendant and each of them had the 
saiile right or had the right to  play upon the Gillespie Park Course. If 
the defendants, or either of them, were guests of some members of 
the Gillespie Park Golf Club, then they had a right to  play upon 
that course. 

"In other words, ladies and gentlemen of the jury, they had the 
same right under the laws as interpreted by the United States Courts 
to  play on the golf course as any other citizen of the City of Greens- 
boro provided they complied with the reasonable rules and regulations 
designed for the orderly maintenance and use of the golf course by the 
citizens of Greensboro." 
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He  further charged, after stating defendants' contentions with rc- 
spect to  their right to play: "I instruct you, incinl~crs of the jury, if a 
party entering upon the land has a legal right to do so, of course 11t. 
may not be convicted of a trespasn." 

Defendants moved to set aside the verdict of guilty. As thc basis 
for their motion they rely on Si,,~kins c.  City  of Greensboro, s ~ p r u ,  de- 
cided by the United States District Court in ?\larch 1957. Although 
defendants had the record in that  case identified, they did not offcr 
i t  in evidence. It is not a part of tlic record prcsentcd to  us. Our knowl- 
edge of the fact's in that  casc ic liniited to what appears in the pub- 
lished opinion. 

Examining the opinion. it appears that tcn l)co])lc, sis of whon~ :ire 
defendants in this action, sought injunctive relicf on thc asstrt.ion that 
Negroes were discriminated against and were not permitted to play 
on what is probably t.he 1)ropcrt.y involved in this casc. I\:($ do not 
know what evidence plaintiffs produced in that action. I t  is. I~owcver, 
apparent from the opinion that niwli evidence was prcscntcd to .ludge 
Hayes which was not beforc the Superior Court ~vhen dcfencliintn n r re  
tried. It would appear from the opinion that tlie cntry jnvol~c!(l i11 

this case was one incident on which plaintiffs tllcrc relicd to ~ ~ i p p o ~ t  
their assertion of unlawful discrimination, but it is nianifcst from t,lie 
opinion that  that  was not all of the evidence ~rli ich ,Judge Hayes had. 
We are left in the dark ;is to other incidents happening prior or suh- 
sequent to the conduct litre complained of, which niight tend lo sup- 
port the assertion of unlawful discrin~ination. On t l ~ e  facts prc,~cntcd 
to him, Judge Hayes issued an order enjoining i x c i ~ t l  discrimination 
in the use of the golf course. Presumably that ordci ha:: and is hcsi:~g 
complied with. No assertion is hcrc made to  tlie contrary. 

To support their motion, defendants say in thrsir brjcf: "Thiit to 
allow the verdict to  stand would amount to a collateral wttac,li on t l ~ e  
Federal decision." The inere assertion that  a court of t l ~ i s  State 11as 
not given due recognit'ion to a judgment rcntlcrccl by on0 of our Fed- 
eral courts merits serious consideration. 

The State challenges thc assertion tha t  thrrv has becw an attark,  
collateral or otherwise, on the judgment rendered by the District Court. 
It rnaint'ains that  the questions to be answered are thvse: (1) Shot~ld 
a court take judicial knowledge of facts found a t  another time by 
anot,her court in another action; and if this ql~estion be answered in 
tlle affirmative, (2) is thc State, in a criminal proncc~ution, concluded 
by facts found in a civil action to  which it is not a par ty? 

Since defendants for reasons best known to t h r n ~ d v c ~  elected not to 
offer in evidence the record in the Federal court caw, it is a~)parc~nt  t t ~ a t  
the first question propounded must be am\\-ered. Unless wc are to de- 
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part fro111 previous adjudications by this Court and similar decisions 
by the Federal courts and the courts of sister States, the answer to 
that  question must be no. 

Speaking with respect to judicial notice, Chief Justice Marshall said: 
"The looseness which would be introduced into judicial proceedings 
would prove fatal to the great principles of justice, if the judge might 
notice and act upon facts not brought regularly into the cause. Such 
a proceeding, in ordinary cases, would subvert the best established 
principles, and overturn those rules which have been settled by the 
wisdom of ages." li. S. v. it'zlson, 7 Pet. 150, 8 L. ed. 640. 

Mr. Justice hllller said: "f hile it  is certainly true that  the pendency 
of a suit in one court is not a defense, though it  may sometimes be 
good in abaten~ent,  to another suit on the same cause of action in 
another court of concurrent jurisdiction, i t  may be considered as 
established that when s judgment is recovered against the defendant 
in one of those courts, if it is 3 full and complete judgment on the 
whole cause of action, it may be pleaded as a defense t o  the action in 
that court where it is pending and undecided. Neither court would 
be bound to take notice of the judgment in the other court judicially." 
Schuler v. Israel. 120 U.S. 506, 30 L. ed. 707. To like effect see S. v. 
McMilliam, 243 K.C. 775, 92 S.E. 205; Reid v. Holden, 242 N.C. 408, 
88 S.E. 2d 125; Hampton 2,. Pulp Co., 223 N.C. 535, 27 S.E. 2d 538; 
Daniel v. Bella?rzy. 91 N.C. 78; Bluthenthal v. Jones, 208 U.S. 64, 52 
L. ed. 390; Willinnls-Pemj 11. Reeder, 17 N.W. 2d 98; Naffah v. City 
Daposit Rank, 13 h 2d 63; Belye~c v. Bornan. 41 So. 2d 290; James v. 
Unknown Trustees, Etc., 220 P 2d 831; Swali v. Department of Labor 
d;: Industries, 210 P 2d 560; par id^ v. Caterpillar Tractor Co., 48 F 
2d 166; Morse v. Lewis, 54 F 2d 1027; Helms v. Holmes, 129 F 2d 
263; Atlantic Fruit Co. 2,. Red Cross Line, 5 F 2d 218; Polzin v. Na- 
tional Co-op Refiner!/ Ass'n., 266 P 2d 293; Divide Creek Irrig. Dist. 
v. Hollingsworth, 72 F 2d 859, 96 A.L.R. 937, with annotations; White 
v. Central Dispensary & Emergency Hospital, 99 F 2d 355, 119 A.L.R. 
1002; Robinson 11. Baltimore & 0. R. Co.. 222 U S .  506, 56 L. Ed. 288; 
31 C.J.S. 627; 20 Am. Jur. 102. 

Because the judgment in the case of Simkins u. Greensboro was not 
in evidence, the court had no knowledge in a legal sense of any facts 
there determined, and could nmke no pronouncement of law with re- 
spect to facts which were not in evidence. Judge Hayes' published 
opinion was available. That  opinion is :t declaration of the law on the 
facts which Judge Hayes found. 

Since the court was not required to take judicial notice of the judg- 
ment in the civil action, we are not called upon to determine the effect 
which sl~ould 11ave been given if offered in evidence. 
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When the doctrine of collateral estoppel should be applied is not 
always easily solved. I n  Van Schuyver v .  State, 8 I?. 2d 688, it was held 
tha t  a judgment in a civil action between prosecuting witness and de- 
fendant which determined the ownership of domestic fowl could not 
be used by the defendant in a cri~ninal action to estop the State from 
prosecuting him on a charge of larceny. Similar conclusions have been 
reached in other jurisdictions with respect to the ownership of prop- 
erty, State v. Hogard, 12 Minn. 293; People v .  Leland, 25 N.Y.S.. 943; 
Hill v. State, 3 S.W. 764 (Tex.) 

I t  is said in the annotaitioa to  Mitchell v. State, 103 Am. St. Rep. 17: 
"When the previous judgment arose in a case in which the state or 
commonwealth was the prosecutor or plaintiff and the defendant in 
the case a t  bar was also the defendant, and the judgment was with 
reference to  a subject which is material to the case a t  bar, the doctrine 
of res judicata applies. (citations) But  where the judgment t o  wlrich 
i t  is sought t o  apply the doctrine of res judicata was rendclcd In a 
civil proceeding to  which the state was not a party, or in a criminal 
proceeding to  which the defendant in the case a t  bar was not a party, 
the doctrine of res judicata does not apply. (citations)" 

The Supreme Court of the United States has recognized and applied 
the law as there announced to  differing factual situationh. Compare 
U. S. v .  Baltimore & 0. R. Co., 229 U .  S. 244, 57 L. Ed. 1169, and 
Williams v. N.  C., 325 U S .  226, 89 L. ed. 1577. Other illustrations rnay 
be found in: S. v .  Dula, 204 N.C. 535, 168 S.E. 836; Wnrren v .  171s. ( 'o. ,  
215 N.C. 402, 2 S.E. 2d 17; Powers v .  Davenport, 101 N.C. 286; S. v .  
Boland, 41 N.W. 2d 727; People v .  McKenna, 255 P.  2d 452; S v. 
Momow, 75 P. 2d 737; S. v.  Cornwell, 91 A. 2d 456; S. v .  Greenbwg, 
109 A. 2d 669. Extensive annotations appear as a note to Green v. 
State, 87 A.L.R. 1251; 30A .4m. Jur.  518. Defendants were not, a-. a 
matter of right, entitled to have the verdict set aside. 

The exceptions to  the admission and exclusion of ev~dence have beer] 
examined. We have found none which indicates prejudicial error or 
appears to  warrant discussion. 

We find 
No error. 
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I?? TIIE  MATTER O F :  STATE O F  NORTH CAROLINA ON RELATIONSHIP 
O F  THE EMPLOYMENT SECURITY COhlMISSION OF NORTH CAR- 
OLINA v. HENNIS FREIGHT LINES, INC., Box 612, WINSTON-SALEM. 
NOKTTI ('.zKoI.Is.~, EMPLOYER SO. 42-35-025, DOCKET NO. 925. 

(Filed 4 June. 1!%8.) 

1.  Master nnd Servanr 5 5 8 -  
Whether a person is an employee or an independent contractor within 

the meaning of tlle X. C. Employment Security Law must be determined. 
by direction of the statute. according to the rules of the common law. 
G.S. 96-8(g) ( 1 ) .  

2. Master and  Servant $3 02- 

Findings of fact of the Elnployment Securlty commission a re  con- 
clusive on the courts when the findings a re  supported by competent eri- 
dence. G.S. 00-4(m). but findings of the Commission to the extent that 
they a r e  not supported by competent evidence a r e  not conclusive. 

3. Master and  Servant § 5 8 -  
Whether the lessor driver, or an employee of the lessor driver, is an 

employee of the lessee under a trip-lease agreement in interstate com- 
merce is to be determined b y ' t l ~ e  provisions of the lease agreement and 
is a question of law. 

4. Carriers § 3- 

An interstate carrier is liable in dalnages for injuries to third persons 
caused by the negligent operation of equipment leased by i t  under a lease 
agreement for a trip in interstate commerce under lessee's franchise. 

5. Master and  Servant § 5 8 -  

In determining who a r e  "employees" within tlle N. C. Employment 
Security Act, consideration is to be given to tlw interpretation placed 
n l m  the federal statute bp the Supreme Court of the TTnited States. 

6. Same- 
Where an interstate carrier leases a motor vehicle for a trip under its 

franchise by agreement stipulating that lessor should furnish the equip- 
nlrnt and pay the driver's salary and fully maintain and service the 
equipment, in consideration of a lump sum payment, the driver of such 
leased vehicle, whether he be the lessor owner or an employee of the 
lessor owner, is not 311 employee of the lessee within the meaning of the 
S. ('. ICn~l)loylncut Sec~u'ily Act. 

APPEAL by plaintiff from Johnston, J., September 2, 1957, Regular 
Civil Tern], of GUILFORD, Greensboro Division. 

Proceeding in accordance with procedure prescribed by Employnlent 
Security Law, G.S. Ch. 96, commenced by notice issued April 20, 
1954, to deter~nine n-hether Hcnnis E'rcight Lines, Inc., hereinafter 
called Ilennis, is liable for additional contributions alleged to be due 
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under said statute for the calendar years 1950. 1951, 1932 :ml  the first 
three quarters of 1953. 

Hennis is a cominon carrier of freight in interstnttl conimcrce under 
an  I.C.C. franchise. It is an employing unlt under said E~nployn~ent  
Security Law. As sucli, it reported and paid all contril~utions due on 
wage> paid to  employees on its payroll, including the optlrators of 311 
motor tractors and trailers owned by it or 1c;iatd 1,- it on a pcrnlanent 
basis. 

It conducted a part  of its business, fro111 timc to tinle, by thc use of 
tractors and trailers which it obtaintd froill ~ x r i o u s  owners under 
trip-lease agreements. Each sucli leace containcti the following provi- 
sions : 

"LESSOR (owner) HEREBY (a )  Leases and delivers to t l ~ c  Lessee 
the following described motor vehicle(s) for the duration of n singltl 
outbound (return) trip to be used by Lrascc in tramporting propcrty 
from to  over routes (specify) :\lid I\-arrants that 
he or i t  is the legal onner of the veliicle and equipiucnt described as 
follows: (description of vehicle) (b)  Agrecs that during the term of 
this agreement, the Lessor shall fully maint:~in, service and lieep tllc 
~ e h i c l e ( s )  described in good repair, provide all gas, oil, tires and o t l w  
equipment necessary and pay driver'(s) salary. (c)  Warrants (1) that 
driver(s) furnished with such motor vehiclc(s) is (art,) competent 
and qualified to operate said equipment, anti meetb a11 of the require- 
~nen ts  of all applicable laws, rules and regulations: (2)  that the said 
equipment is in a good state of repair, anti (3 )  n~ectb all t l ~ e  require- 
ments of all applicable State and Federal laws, rule2 and ~tgulntions 
of the Interstate Comn~erce Comniission and the Public Servict) Coni- 
mission of the States in, into or tlirougl~ uliich it is operated. ( d )  
Agrees that  the Lessee shall not be liable for any loss or daniugc to or 
destruction of said leased vehiclc(s) wliilc it i b  boing operated by or 
is in the care and control of driver(>) furnislicd by tlw Lessor. (ei  
Agrees to indemnify Lessee against ( I  ) :my lobs resulting from thc 
injury or deatli of such driveris) arid (2)  any lors or daliingr rcsult- 
ing from the negligence, incolnpetence or dlshonc>ty of such driver(s) 

"LESSEE (Hennis) HEREBY (a )  i \ g r t ~ s  tllat during the term of 
this lease, the said vehicle(s) shall be boltlly :md esclusivrly under thc 
direction and control of the Lessee who >hall :wswiie full conmon cnr- 
rier responsibility (1) for loss or danugc to c.:\~<go trun+orttvl in such 
nlotor vehicle, and (2)  for the operation of sucli vcliicle 

" IT  I S  MUTUALLY AGREED tllat t l~is  ngreenlent allall cover 
the period of time from the conlmencenient of loading the motor vc- 
hicle(s) to  the termination of the unloading. 

"The Colllpensation to  be paid by Idessce to the Ixssor for t l ~ c  l tmc 
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of the vehicle(s) described herein shall be the sum of $ which 
amount shall constitute full and complete payment by Lessee for all 
equipment and materials supplied, maintenance and operating ex- 
penses, wages of driver (s) ,  all taxes, insurance, including social securi- 
ty,  workmen's compensation and withholding tax." 

Hennis, as required by the Interstate Commerce Commission, clas- 
sified and entered upon its records as "Purchased Transportation" all 
payments made by it  to  such lessors. The tax auditor, upon whose in- 
vestigation and report this proceeding was instituted, ascertained that  
in certain instances the lessor to  whom Hennis made payment as stipu- 
lated in the lease had eight or more employees and hence was subject 
to  the Federal Unemployment Tax Act. In such instances, he made no 
claim that  Hennis was obligated for contributions under the Employ- 
ment Security Law based on any portion of the amount paid by Hennis 
to the lessor-operator or on any amount paid by such lessor as com- 
pensation to  his drivers. The claim for additional contributions relates 
solely t o  instances of "Purchased Transportation" where the particular 
lessor had less than eight employees and hence was not subject t o  the 
Federal Unemployment Tax Act. 

The alleged basis of this claim for additional contributions is that  
such lessor-operator and the driver(s) furnished by such lessor were 
employees of Hennis within the meaning of the Employment Security 
Act. Hence, the contention is that Hennis must make contributions 
based on the amount of wages paid by the lessor to  the driver(s) fur- 
nished by him or, in case of a lessor-operator, the amount t o  which 
he would have been entitled as wages for his services as driver. 

Hennis contended, and now contends, that such lessors were inde- 
pendent contractors; and that  neither the lessor nor persons employed 
by him to operate his equipment were en~ployees of Hennis within 
the meaning of the Employment Security Law. 

A transcript of evidence taken a t  hearings held May 12, 1954, and 
October 13, 1954, before a deputy commissioner, was filed with the 
Employment Security Commission, hereinafter called Commission. The 
Commission (Chairman) heard the matter on said record on December 
10, 1956. Prior t o  decision, Hennis filed with the Commission its re- 
quest for findings of fact and its request for conclusions of law. On 
April 19, 1957, the Commission (Chairman) filed its opinion No. 925. 
Upon its findings of fact and conclusions of law it  adjudged that  Hen- 
nis report and pay the said claim for additional contributions, together 
with interest thereon. The controversy relates solely to  whether Hennis 
is liable for such additional contributions. If liable, there is no con- 
troversy as to the amount of the claim. 

Hennis filed exceptions to  the failure of the Commission to  make 
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findings of fact and conclusions of law as tendered by it ,  and excepted 
to  this portion of the Commission's finding of fact No. 3, us not $111)- 

ported by competent evidence, via. : 
"All such vehicles and drivers, while on trip-lease trips are dispatcli- 

ed and controlled by the dispatchers of the company. During tlie t w i i  
of such trip-lease the vehicle is under the exclusive direction and con- 
trol of the company which assumes full common-carrier responsibility 
for loss or damage to cargo being transported and also assumes full 
responsibility for the operation of such vehicle. The driver of such 
trip-lease vehicle, whether the owner-lessor or a driver furnished by 
such owner-lessor, is subject to  the exclusive control of tlie company 
while operating such vehicle under such trip-lease agreement; that is. 
the company has the right under its agreement with the lessor to con- 
trol such drivers in the perforniance of t l~eir  duties, inasinucli as it 
has exclusive control of such vehicle." 

On June 7, 1957, the Commission considwed and overruled cacli and 
all of Hennis' exceptions and declared said opinion to be its final 
opinion. Thereupon, Hennis appealed to the superior c o u ~ t ,  bringing 
forward each and all of the exceptions theretofore filed to tlir Com- 
mission's said opinion. 

The court held tha t  the Commission erred in overruling Hennis' 
exception to the portion of the Commission's finding of fact No. 3 
quoted above, and tha t  the remaining facts found by the Commission 
did not justify the Commission's conclusions of law or its order. There- 
upon, the court reversed the Commission's final order of June 7, 1957, 
adjudging "that the drivers of motor vehicles operating under trip- 
lease agreements, as described in the record, were not employees of 
Hennis Freight Lines, Inc., for the purpose of contributions under the 
North Carolina Security Law, and tha t  Hennis Freight Lines, Inc., 
is not liable for the payment of contributions upon wages paid such 
drivers by the Lessors of motor vehiclcs operating under trip-lcwee 
agreements for the years in question." 

The Commission excepted to said judg~ricnt and nppealrd. 

R. B. Over ton ,  D. G. Ball  and R. B .  Billings for plaintiff, appel lnut .  
York 19 B o y d  and A. W .  F l y n n ,  Jr., f o ~  de fendant ,  appellee. 

BOBBITT, J. The question for decision is this: Arc tlie drivers of 
vehicles so leased (whether the owner or n third party employed by 
him), during the term of the lease, employees of Hennis, or art. tliry 
independent contractors or employees of intlqwndent contractors, un- 
der the Employment Security Law? 
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Ch. 424, S.L. 1949, made these material changes in Sec. 96-8 of the 
General Statutes of 1943: 

First: G.S. 96-8(g) (6) ,  prescribing certain statutory criteria for 
determining whether an individual was an employee of an employing 
unit, the so-called ABC test, was stricken in its entirety. The statu- 
tory criteria so stricken was the basis of the following decisions: 
Employment Security Com. v. Monsees, 234 N.C. 69, 65 S.E. 2d 887; 
Employment Security Com. v. Distnbuting Co., 230 N.C. 464, 53 S.E. 
2d 674; Unemployment Compensatzon Com. v. Insurance Co., 219 
N.C. 576, 14 S.E. 2d 689; Unemployment Compensation Corn. v. In-  
surance Co., 215 N.C. 479, 2 S.E. 2d 584. 

Second: G.S. 96-8(g) (1) was rewritten. As rewritten, i t  was codi- 
fied as G.S. 96-8(g) (1) of the Gcneral Statutes of 1950, which pro- 
vides: " 'Employment' means service performed . . . including service 
in interstate commerce . . . for wage or under any contract of hire, 
written or oral, express or implied, in which the relationship of the 
individual performing such service and the employing unit for which 
such service is rendered is, as to such service, the legal relationship of 
employer and employee. Provided, however, the term 'employee' in- 
cludes an officer of a corporation, but such term does not include (1) 
any individual who, under the usual common-law rules applicable in 
determining the employer-employee relationship, has the status of an 
independent contractor or (2) any individual (except an officer of a 
corporation) who is not an employee under such common-law rules." 

Thus, whether the individuals here concerned are employees of 
Hennii or are independent contractors or employees of independent 
contractors must he determined according to the rules of the com- 
mon law. 

I n  Peamon 2,. Flooring Co., 247 N.C. 434, 101 S.E. 2d 301, and cases 
cited, this Court has discussed the distinction between an cmployee and 
an independent contractor and the various elements which ordinarily 
tend to identify either the employee relationship or the independent 
contractor relationship. 

Appellant relies largely upon the Commission's findings of fact. I t  
asserts: first, that  the portion of finding of fact No. 3, quoted above, 
is supported by competent evidence; second, the Commission's findings 
of fact, to which Hennis did not except, independent of said portion 
of No. 3, support the legal conclusion that the drivers were employees 
of Hennie. 

Unquestionably, if the Commission's findings of fact are supported 
by competent evidence, such findings of fact are conclusive and the 
court is bound thereby. G.S. 96-4(m) ; Employment Security Com. v. 
Simpson, 238 N.C. 296, 77 S.E. 2d 718, and cases cited. 
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Apart from said portion of No. 3, the Coinn~ission's findings of fact 
set forth the respective obligations of the parties under the lease agree- 
ment. Nothing in the findings of fact or in the evidence suffices to 
show that  the relationship was in fact different from that establ~slled 
by the terms of the lease agreement. If said portion of finding of fact 
No. 3 is interpreted to show a different relationship, to  that extent i t  
is not supported by competent evidence. Since the lease agreement de- 
termines the relationship, a question of law is presented. Wood v. Xil-  
ler, 226 N.C. 567, 39 S.E. 2d 608. 

The hybrid nature of these trip-lease agreements has caused much 
litigation. I n  reality, contrary to the Biblical admonition, a driver, 
employed and furnished by the lessor, must serve two masters. In  
Hill v. Freight Carriers Corp., 235 N.C. 705, 71 S.E. 2d 133, Barnhill, 
J. (later C. J . ) ,  reviewed in detail the provisions of a lease agreement 
quite similar to that here involved. The conclusion was that,  as he- 
tween the lessor and the lessee, in respect of mutual contractual rights 
and liabilities, one to the other, the lessor had the status of independent 
contractor. (See Newsome zl. Surratt. 237 N.C. 297, 74 S.E. 2d 732) 
bu t ,  as between the franchise carrier and its consignor, consignee, and 
third parties generally, the person who actually operated the rehicle 
(whether the owner or a third party employed by him) was the :;er- 
vant or employee of the franchise carrier. 

An interstate carrier, which exercises its franchise rights by trans- 
porting its freight in leased equipment under leases such as that here 
involved, is liable in damages for injuries to third parties caused by 
the negligent operation of such equipment in the prosecution of such 
carrier's business. Wood v. Miller, supra; Motor Lines v. Johnson, 231 
N.C. 367, 57 S.E. 2d 388; Eckard v. Johnson, 235 N.C. 538, 70 S.E. 
2d 488; Hill v. Freight Carriers Corp., supra; A-ewsome v. Surrutt, 
supra. 

Moreover, with reference to the Workmen's Con~pensation Act, this 
Court has held: 1. The dependents of a lessor-operator, engaged in 
transporting freight for the lessee, an interstate carrier, under authori- 
ty of the lessee's I.C.C. franchise and license plates, were entitled to  
recover death benefit compensation from the lessee. Brown v. Truck 
Lines, 227 X.C. 299, 42 S.E. 2d 71. 2. The dependents of the lessor's 
driver, under like circumstances, were entitled to  death benefit com- 
pensation from the lessee. Roth v. McCord, 232 N.C. 678, 62 S.E. 2d 
64. 3. The dependents of an assistant driver, aboard a tractor-trailer, 
then operated under like circumstances by the lessor, were entitled 
to  death benefit compensation from the lessee. McGill v. Freight, 245 
N.C. 469, 96 S.E. 2d 438. See also, Peterson v. Trz~cking Co., ante, 
439, 103 S.E. 2d 479. 
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In  the decisions cited in the two preceding paragraphs, it was held 
that  the operator (whether the owner or his en~ployee) while operating 
the leased equipment in furtherance of the business of the franchise 
carrier, was an employee of the franchise carrier in respect of hazard> 
to  which he and the public were subjected by reason of such operation. 
I n  such case, the interstate'carrier is exercising its franchise rights by 
use of the services of the operator; and on this ground, and also on 
the ground of public policy, the interstate carrier has the liability of 
an employer for what occurs while the leased equipment is so operated. 
However, when we deal with a matter unrelated to what occurs during 
the operation of the leased equipment, the status of the operator is to 
be determined by whether the lessor is an independent contractor 
under the terms of the lease agreement. Hill v. Fwight Carriers Colp.. 
supra. 

I n  the present case, no question arises as to the liability of the 
franchise carrier to a consignor, consignee, or third parties generally, 
on account of the operation of such leased equipment. Nor is there 
any question relating to the liability of the franchise carrier to  the 
driver or his dependents under the Workmen's Compensation Act or 
otherwise in respect of injury or death caused by hazards to  which the 
driver was subjected while exercising Hennis' franchise rights. The 
sole question here is whether, under the lease agreements, the com- 
pensation paid to  such drivers, whether the lessor-operator or those 
employed by him, may be treated as wages paid by Hennis as an em- 
ployer t o  its employees. 

An "employer" (G.S. 96-8 ( f )  ) is required to make "contributions" 
in prescribed amounts (G.S. 96-9 (b)  ) to the Unemployment Compen- 
sation Fund (G.S. 96-6) on "wages" (G.S. 96-8(n) ) for "employ~nent" 
(G.S. 96-8(g)) for each calendar year in which the employer is sub- 
ject to the statute. (G.S. 96-9(a) ) .  An "employer" as defined by G.S. 
96-8(f),  prior to  the 1955 Act referred to below, was an "employing 
unit" (G.S. 96-8(e)) which, inter alia, "has, or had in employment," 
eight or more individuals. 

Because of their interrelation, as stated by Barnhill, J. (later C. . J . )  
in Unemployment Compensation Corn. v. Trust Co., 215 N.C. 491, 2 
S.E. 2d 592: ". . . in interpreting our act serious consideration is to be 
given to the construction placed upon the Federal Statute by the ad- 
ministrative agency charged with its execution." d fortiori, serious 
consideration is to be given to the construction placed upon the fed- 
eral statute by the Supreme Court of the United States. 

Prior to the Act of Congress, "To extend and improve the employ- 
ment compensation program," enacted September 1,1954,68 Stat. 1130, 
the provisions in respect of federal "Employment Taxes" applied only 
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to an employer of "eight or more." Internal Revenue Code of 1939, 
53 Stat. 187, Sec. 1607(a). The 1939 provision, brought forward 
in the Internal Revenue Code of 1954, Sec. 3306 ( a ) ,  under the caption, 
"Federal Unemployment Tax Act," 68A Stat. 447, enacted August 16, 
1954, was amended by said Act of September 1, 1954, by striking out 
"eight or more" and inserting in lieu thereof "4 or more." See USCA 
(1948), Title 26, Sec. 1607(a) ; also USCA (1955), Title 26, Sec. 3306 
( a ) ,  and annotations. Hence, the lessors, here concerned either as drivers 
or as employers of drivers, were not subject to the Federal tax during 
the relevant period, to  wit, 1950-1953. Nor were they subject to our Em- 
ployment Security Law, which applied only to an employer "of eight 
or more." G.S. 96-8(f). To conform to the federal statute, G.S. 96-8(f) 
was amended by Sec. 3, Ch. 385, S.L. 1955, so as to  apply to an em- 
ployer of "four or more." 

It is noted that  a taxpayer, under the federal statute, was and is 
entitled to  a credit, up to 90 per centum, of the amount of contribu- 
tions paid by him into an unemployment fund maintained during the 
taxable year under an approved unemployment compensation law of 
n state. USCA (1948), Title 26, Sec. 1601; USCA (1955), Title 26, 
Sec. 3302. 

Moreover, Sec. 96-8(f) (6) of the General Statutes of 1950, appli- 
cable to  the relevant period, provided: "Any employing unit not an 
employer by reason of any other paragraph of this subsection, for 
which, within any calendar year, services in employment are or were 
performed with respect to which such employing unit is or was liable 
for any federal tax against which credit may or could have been taken 
for contributions required to be paid into a State Unemployment Com- 
pensation fund; . . ." An employing unit within this definition was an 
"employer" within the meaning of G.S. 96-8(f). 

Under the rules of the common law, whether such lessor was an inde- 
pendent contractor did not depend upon whether he had eight em- 
ployees or more. These statutory provisions provide the explanation 
for the tax auditor's decision to treat a lessor who had eight or more 
employees as an employer liable for contributions under the Em- 
ployment Security Law. 

In  Harrison v. Greyvnn Lines, Inc., 331 U.S. 704, 67 S. Ct. 1463, 91 
L. Ed. 1757 (1947), the United States Supreme Court considered 
whether such lessor-drivers and their drivers were employees of the 
interstate carrier (lessee) or independent contractors, within the mean- 
ing of the federal act. Under the particular lease agreements there 
involved, the interstate carrier had and exercised a t  least as great 
a control over such lessor-drivers and their drivers as Hennis had 
and exercised under the facts of the present case. It was held that such 
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lessors were independent contractors and tha t  the interstate carrirr 
was not liable for the payment of the federal tax on account of com- 
pensation they received while operating the leased equipment in the 
prosecution of the business of the interstate Carrier. The court, in 
opinion by Mr.  Justice Reed, said: "But we agree . . . that where thr. 
arrangements leave the driver-owners so much responsibility for in- 
vestment and management as here, they niust be held to be independ- 
ent contractors. These driver-owners are small businessmen. They on-ti 
their own trucks. They hire their own helpers. . . . I t  is the total situ- 
ation, including the risk undertaken, the control exercised, the oppor- 
tunity for profit from sound management, that  marks these driver- 
owners as independent contractors." 

Harrison v. Greyvan  Lines, Inc., supra, was decided June 16, 194'7. 
Prior to  June 14. 1948, Sec. 1607(i) ,  of the Internal Revenue Code. 
provided: "The term 'employee' includes an officer of a corporation." 
On tha t  date, Congress amended Sec. 1607(i) by inserting before the. 
period the following: ", but such term does not include (1) any indi- 
vidual who, under the usual common-law rules applicable in determin- 
ing the employer-employee relationship, has the status of an inde- 
pendent contractor or (2) any individual (except an officer of a cor- 
poration) who is not an employee under such common-law rulesJ1. 62 
Stat. 438; USCA (1948), Title 26, Sec. 1607(i);  USCA (1955). Titlr 
26, Sec. 3306(i). As noted above, G.S. 96-8(g) (1) was amended 1)y 
Ch. 424, S.L. 1949, to conform to  said federal statute. 

Appellant cites G.S. 96-8(e),  which defines "employing unit." As  
rewritten by Ch. 322, S.L. 1951, G.S. 96-8(e) contains this sentence: 
"Each individual e~nployed to  perform or to assist in performing tlir 
work of any agent or employee of an employing unit shall be deemed 
to be employed by such employing unit for all the purposes of this 
chapter unless such agent or employee i s  a n  employer szibject t o  t h e  
t a x  imposed b y  t he  Federal Unemp loymen t  T a x  Ac t ,  w11eth.r sucl~ 
individual was hired or paid directly by such employing unit or by 
such agent or employee, provided the employing unit had actual or 
constructive knowledge of such work." While the quoted sentence hat\ 
appeared in Sec. 19(e ) ,  Ch. 1, P.L. 1936, Extra Session, and in Sec. 
96-8(e),  of the General Statutes of 1943, the italicized words n-tml 
inserted by the 1951 Act. 

In  our opinion, the quoted sentence has no hearing upon the status 
of the employee(s) of a lessor unless it is first determined that  the 
lessor himself is an agent or employee of the lessee rather than an in- 
dependent contractor. I n  Texas  Co .  v. Niggins,  118 F. 2d 636, it was 
held tha t  an independent contractor was not covered as an employee 
under the federal Social Security Act, 42 USCA, Sec. 301 et seq. Judge 
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Ixarned Hand said: "A persuasive reason for this conclusion, a t  
least in the case a t  bar, is that  Congress could scarcely have meant a 
illan doing a business like Thomas's to enjoy the benefit of unemploy- 
inent allowances; and if he was not an 'employee,' his four assistants 
xcre not; the servant of a servant may be the master's servant, but the 
w v a n t  of an 'independent contractor' is not." 

The lease agreement discloses a business venture by the lessor. The 
obligations and risks he assumes do not arise from an employee status. 
-4t his own expense, he provides "all gas, oil, tires and other equip- 
ment." He  furnishes the driver(s) and pays his salary. Ordinarily, he, 
not Hennis, must bear the loss if his equipment is damaged or destroy- 
ed. Hill v. Freight Carriers Corp., supra. He is obligated to  indemnify 
Hennis against loss incurred on account of the driver's injury or death 
and loss resulting from the negligence, incompetence or dishonesty of 
the driver. These are substantial commitments. It must be assumed 

era- that they affected materially the amount stipulated as the conz'd 
tion to be paid by the lessee to  the lessor. 

"I t  seems untenable, in the absence of legislation for that  purpose, 
to claim that  any part  of compensation paid for transportation in- 
volving the use of a truck and the service of its operator can be segre- 
gated and designated as  (wages'." Commercial Motor Freight v. Eb- 
~r'ght, 143 Ohio St. 127, 54 N.E. 2d 297. Rather, the stipulated lcase 
consideration constitutes full payment, in a lump sum, for the use of 
the vehicle, the services of the driver(s),  and all other commitments 
assumed by the lessor under the lease. 

As stated by Barnhill, J. (later C. J.) in Hill v. Freight Carriers 
Corp., supra: "While 'exclusive supervision and control' of the ve- 
hicle mas vested in the defendant for the purpose of meeting the re- 
quiremcnts of the I.C.C., actual possession or custody thereof was 
retained by plaintiff. It was to  be operated by one of his choosing and 
in the selection of whom defendant had no part. Immediate control 
and supervision as to  speed, manner of operation, hours of work. and 
thc like necessarily remained with plaintiff." 

It is inescapable, in view of the lessor's obligations under the lease, 
that  the driver, in many respects, was subject to the direction and con- 
trol of the lessor. Aside from matters pertaining to the maintenance 
of equipment, the driver was subject to discharge by the lessor, not 
by Hennis; and the lessor, if he elected to do so, could replace hini by 
another qualified driver of his own selection. 

Moreover, the driver's employment agreement as to compensation, 
tenure, and in all respects, was with the lessor. He  had no contractual 
relationship with Hennis relating to  his employment or compensation. 
So far as appears, the extent of the lessor's obligation to the driveris) 
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in respect of compensation was unknown to Hennis. In  fact, nothing 
wlas paid by Hennis 60 any driver as wages or otherwise; nor was he 
obligated to pay any such driver. 

We conclude: 1. No part of the indivisible lease consideration paid 
by Hennis to  a lessor who opera6ed his own equipment under such 
lease mlay be considered as wages paid by an employer to his employee. 
As to  their contractual rights and lilabilities, inter se, the lessor wst.s an 
independent oontracitor. 2. No part of the amount paid by the lessor. 
an independent contractor, to  employees of his own selection, for s 
period ithat included the lterm of trhe lease, may be considered wages 
paid by Hennis as am employer t o  its employees. The oonclusion stated 
resulks in affirmance of the judgment of the court below. 

Affirmed. 

ARTHUR 0. ADAMS, NEXT FRIEND GEORGE LIXDSAT ADAJIS. Y I \ O I :  1'. 

STATE BOARD O F  EDT'CATIOS. 

(Filed 4 June, 1968) 

1. S h t e  g 3- 
The findings of fact of the Industrial Commission under the State Tort 

Claims S c t  a r e  conclusive if supported by competent eridewe. G S. 14::- 
293. 

2. Negligence § 11- 
Contributory negligence is such a n  a& or omission on the part of the 

plaintiff amounting to a want of ordinary care which eoneels with suuw 
negligent act or omission on the part  of the defendant so as to constitute 
the act or omission of the plaintiff a proximate cause of Che injnry con1 
plained of. 

3. Negligenc e§ 5- 
Proximate cause is a cause which in natural and continuous sequence. 

unbroken by any new and independent oause, produced the plaintitf'a 
injuries, and wibhout which the injuries would not have occurred. and fronl 
mhich a (person of ordinary prudence could have reasonably forsren thar 
such a resultfi or some similar injurious result, n a s  probable nntler the 
facts as they existed. 

4. Negligence 8 ll- 
I n  order for contributory negligence to bar plaintiff's reeorery, de- 

fendant has the burden of proving not only that  plaintiff was guilty of 
contributory negligence but also that such contributory neglig~nce \\:IS 
a proximate cause of the injury. 

6. Negligence 1 2 -  
An infantt bebween the ages of seven and fourteen is presumed iwapilble 

)of contirbutory negligence, but the presumption is rebuttable. 
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(i. Same- 
The test for determining contributory negligence of a minor is whether 

rhe child acted a s  a child of its age, capacity, discretion, Itnowledge and 
esperience would ordinarily have acted under similar circumstances. 

5.  Same: State  5 3+ Evidence held insufficient to  support conclusion 
tha t  minor was guilty of contributory negligence. 

The evidence tended to show that  the janitor of a school was operating 
a power mower on the playground in the morning before classes had 
started, during a period when pupils were allowed and accustomed to 
play, although the mower was not ordinarily used during play periods, 
that the mower was being operated after the guard covering the blade 
had been removed and that claimant, an eleven-year-old boy, while play- 
ing tag with two schoolmates, ran in the direction of the mower, closely 
pursued by his two companions, that  notwithstanding the noise of the mo- 
tor he did not see it  until he was about 3 feet from it, approaching i t  from 
its side and rear, and that he slipped on the wet grass and skidded into 
the revoking blade. Held:  The failure of the minor to heed the noise of 
the motor and turn sooner may not be inferred as  a proximate cause of 
his injuries under the circumstances, since he had no notice or knowledge 
of the dangerous and exposed condition of the blade and might have 
escaped injury had not his foot slipped on the met grass, and the evidence 
is insufficient to support the finding of the Industrial Commission that  
the minor's contributory negligence barred recovery under the State 
Tort Claims Act. 

.\PPEAL by defendant from Preyer, J., a t  January Civil Term, 1958, 
of GUILFORD (Greensboro Division). 

Proceeding instituted before the North Carolina Industrial Com- 
mission under the State Tort Claims Act (Ch. 143, Article 31, General 
Statutes of hTorth Carolina as amended) to recover for personal in- 
juries to the plaintiff. 

All the evidence was offered by the plaintiff. The hearing Commis- 
sioner found these material facts: 

"1. Tha t  on September 22, 1954, the infant plaintiff, whose twelfth 
birthday was on October 14, 1954, was a regularly enrolled pupil in 
tdie fifth grade of Sumner School in Guilford County, . . . 

"2. Tha t  on the date above set forth . . . Eugene Evans was the 
duly appointed and constituted janitor for said school; . . . 

"3. Tha t  a part  of Eugene Evans' regular duties was to mow the 
grass on the school grounds; tha t  he did this work with a power lawn 
mower; tha t  the engine which propelled this mower and its equip- 
ment was a large Stratton motor which developed seven or eight 
horsepower; tha t  this motor was on top of a metal casing; that  this 
metal casing was mounted on four rubber wheels; that  there was a 
trailer attached to the rear of said casing which was mounted on two 
rubber wheels; tha t  the operator of said mower sat on a raised seat 
on the top of said trailer; that  this seat was about the same height 
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as the top of the motor on the metal casing; that the blade on the 
mower was a t  the front of the metal casing; that  it was of the whirl- 
wind type with a rotary blade and cut a swath of about thirty inches; 
tha t  said mower, when in operation, moved a t  a speed about the same 
as  a normal walking rate and made the nozse of a small nzotorcycle; 
tha t  this mower was originally equipped with a metal guard about 36 
inches long and 6 inches wide which covered the entire top and front 
of the rotary blade; that thls guard was adjustable according to the 
type of ground being mowed; that i t  protected the blade from bushes 
and other objects and also acted as  a shield from said blade; that 
some time prior to September 22, 1954, this metal guard was taken 
off of the mower so that  the motor could be repaired, and was never 
replaced; that  said mower had been used to cut the grass on said 
school grounds since 1947, and that  September 22, 1954, was the first 
or second day on which it  had been so operated during said time with- 
out the guard thereon. (Italics added.) 

"4. That  on the date hereln complained of the infant plaintiff, George 
Lindsay Adams, and his two friends, William Paskhal, age 11 and 
Jimmy Hamilton, age 10, were carried to  the Sumner School in a reg- 
ular school bus; that  they arrived a t  said school a t  about 8 a.m., and 
got out of the bus a t  the usual stop on a circular driveway a t  the rear 
of the main school building; that  they first went to their room and 
put their books up and then came back to the grounds a t  the rear of 
the school building to play chase, the infant plaintiff being chased by 
his two friends; that a t  said time the power lawn mower described in 
the preceding paragraph was being operated by Eugene Evans on a 
part of the area included in the playgrounds of said school, said part 
being a strip of land about 107 feet wide between the circular drive- 
way and a public highway on the side of said school grounds; that 
between the circular driveway and the place where said mower was 
being operated there was a drainage ditch and just beyond that  there 
was a terrace about 12 or 14 inches high; that  the land behind the 
school building was higher than the land where the mower was being 
operated; tha t  the chase began behind the school building and pro- 
ceeded in the general direction in which the mower was being operated, 
although somewhat to  the rear thereof; that  the grass being cut by 
thc mower a t  said time was high but did not conceal the mower or the 
operator thereof; that the infant plaintiff and his two companions 
crossed the circular driveway, went over the drainage ditch and ter- 
race and came in on the right side of said mower; that the mower was 
then about 40 or 50 feet from the terrace; that  the infant plaintiff had 
heard the noise made by the mower in operation but did not see the 
mower until he was about three feet from i t ;  tha t  he then attempted 
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to make a right turn to avoid colliding with the front end of said 
mower, and as he did so his right foot slipped on the grass and slid 
under the right end of said mower, coming in contact with its revolv- 
ing rotary blade, thereby causing the injury to his said foot herein 
complained of; and that George Lindsay Adams was falling when 
Eugene Evans first saw him. 

"5. That  it  was customary for the pupils to  play on the playgrounds 
of Sumner School a t  the time herein complained of, and that  Eugene 
Evans was aware of that fact. 

"6. That a t  the time of said accident, the infant plaintiff was an 
average boy, having the normal capacity and experience of n child 
of his age. 

"7. That as a result of said accident abovc described, the infant plain- 
tiff was caused t o  suffer great bodily pain and mental anguish; that he 
was hospitalized for 7 or 8 days and was thereafter treated for his 
injury for a number of months; that  he wore a cast on his injured 
foot for two or three months; that said injury did not reach the end 
of its healing period until approximately one year after said accident; 
that he suffered a 35 per cent permanent physical disability to said 
foot; and that  by reason of said accident, the infant plaintiff, George 
Lindsay Adams, has been damaged in the total amount of $2500.00. 

"8. That  as herein set forth, Eugene Evans, while acting within 
the scope of his employment, was negligent, and such negligence was 
one of the proximate causes of said accident and the resulting damages 
suffered by the infant plaintiff. 

"9. That as herein set forth, the infant plaintiff, George Lindsay 
Adams, was negligent, and such negligence was one of the proximate 
causes of said accident and the resulting damages suffered by him." 

The hearing Commissioner made conclusions of law in pertinent 
part as follows: 

"1. That Eugene Evans, janitor for the Sumner School, while act- 
ing within the scope of his employment was negligent in operating 
the power lawn mower, with the guard removed therefrom, on the 
playground area of said school a t  the time and under the circumstances 
herein described, and such negligence was one of the proximate causes 
of said accident and the resulting damages suffered by the infant 
plaintiff." . . . 

"2. That  the infant plaintiff, George Lindsay Adams, was negligent 
in failing to  keep a proper lookout so he could observe said lawn 
mower after he had been warned of i ts presence by  the noise of its 
motor, and in failing to reduce the speed a t  which he was running a t  
the time and under the circumstances herein described, and that such 
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negligence was one of the proximate causes of said accident and the 
resulting damages suffered by him." . . . (Italics added.) 

"3. That  notwithstanding the negligence of Eugene Evans, the jani- 
tor for Sumner School, the plaintiff is not entitled to recover herein, 
in that  George Llndsay Adams' contributory negligence was likewise 
;t proximate cause of the accident giving rise hereto and the resulting 
damages suffered by him, and such contributory negligence is fatal 
to plaintiff's claim." . . . 

"In view of the decision reached in this case, i t  becomes unnecessary 
to decide the question as to whether Eugene Evans was a State em- 
ployee or a County employee a t  the time herein complained of." 

Based upon the foregoing findings of fact and conclusions of law, 
the hearing Commissioner entered an order denying the plaintiff's 
claim against the defendant and taxing the plaintiff with the costs. 

The plaintiff appealed to the Full Commission, where all the find- 
ings, conclusions, and the order of the hearing Commissioner were 
adopted and affirmed. 

From this decision the plaintiff appealed to  the Superior Court. 
There the court on review of the plaintiff's exceptions and assign- 
ments of error and after hearing the arguments of counsel, concluded 
that "the Findings of Fact  made by the Full Commission are sup- 
ported by competent evidence and are correct, except for that portion 
of the Findings of Fact  which finds the plaintiff minor guilty of con- 
tributory negligence, and that the Conclusions of Law of the Full Com- 
mission based upon said Findings of Fact are correct, except tha t  por- 
tion of the Conclusions of Law which finds the plaintiff minor guilty 
of contributory negligence and tha t  the said award of the Full Sort11 
Carolina Industrial Commission denying the plaintiff compensation on 
t,he ground tha t  he was guilty of contributory negligence should be 
reversed, . . ." Whereupon judgment was entered in accordance with 
the foregoing conclusions. The decree points out and sustains such of 
the plaintiff's exceptions and assignments of error as the court deemed 
necessary to eliminate the Commission's findings and conclusions as  
to  contributory negligrncc of the plaintiff. The judgment further de- 
crees tha t  the cause be remanded to  the North Carolina Industrial 
Commission for findings as t o  whether the school janitor, Eugene 
Evans, was a State employee a t  the time of the injury sustained by 
t3he plaintiff, with further direction tha t  no costs be taxed against the 
plaintiff. 

The defendant excepted to thc judgment as entered and appealed 
to this Court. 
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Attorney General Patton, Assistant Attorney General Love, and 
Charles D. Barham, Staff Attorney, for the defendant, appellant. 

Smith, Moore, Smith, Schell & Hunter for plaintiff, appellee. 

JOHNSON, J .  The Tort Claims Act provides that "the findings of 
fact of the Commission shall be conclusive if there is any competent 
evidence to support them. . . ." G.S. 143-293; Bradshaw V .  Board of 
Education, 244 N.C. 393, 93 S.E. 2d 434. 

Necessarily, then, decision turns on whether there is any compe- 
tent evidence to  support the Industrial Commission's finding and 
conclusion that  the plaintiff was contributorily negligent in bar of 
recovery. 

The question thus posed requires a recurrence to  these fundamental 
principles of law: Contributory negligence is such an act or omission 
on the part of the plaintiff amounting t o  a want of ordinary care 
concurring and cooperating with some negligent act or omission on 
the part of the defendant as makes the act or omission of the plaintiff 
a proximate cause or occasion of the injury complained of. Moore v. 
Iron Works, 183 N.C. 438, 111 S.E. 776; Elder v. R. R., 194 N.C. 617, 
140 S.E. 298; Wall v. Asheville, 219 N.C. 163, 13 S.E. 2d 260; Holder- 
field v. Trucking Co., 232 N.C. 623, 61 S.E. 2d 904. Proximate cause 
is a cause which in natural and continuous sequence, unbroken by 
any new and independent cause, produced the plaintiff's injuries, and 
without which the injuries would not have occurred, and from which 
a person of ordinary prudence could have reasonably foreseen that  
such a result, or some similar injurious result, was probable under 
the facts as they existed. Hall v. Coble Dairies, 234 N.C. 206, bot. p. 
214, 67 S.E. 2d 63, 68; Mclntyre v. Elevator Co., 230 N.C. 539, 54 S. 
E. 2d 45; Ellis v. Refining Co., 214 N.C. 388, 199 S.E. 403. It is essen- 
tial that in order to  establish contributory negligence, the defendant 
must show negligence on the part of the plaintiff as a proximate cause 
of the injury. Bre'wster v. Elizabeth City, 137 N.C. 392, 49 S.E. 885; 
Constn~ction Co. v. R.  R., 184 N.C. 179, 113 S.E. 672; Constmictiow 
Co. v. R. R., 185 N.C. 43, 116 S.E. 3 ;  Davis 2'. Jefl~eys, 197 N.C. 712, 
150 P.E. 488; Stephenson v Leonard, 208 N.C. 461, 181 S.E. 261. There 
fore, the negligence of the plaintiff and its proximate cause must con- 
cur and be proved by the defendant, and a failure to  establish proxi- 
mate cause, although negligence be proved, is fatal to  the plea. Brew- 
ster v. Elizabeth City, supra. 

The rule obtains in this jurisdiction that  in determining whether 
a child is contributorily negligent in any given situation n prima facie 
presumption exists that  an infant between the ages of seven and four- 
teen is incapable of contributory negligence, but the presumption may 



512 IK THE SUPREME COZI'RT. [243 

be overcome. The test in determining whether the child is contribu- 
torily negligent is whether it acted as a child of its age, capacity, 
discretion, knowledge and experience would ordinarily have acted 
under similar circumstances. Caudle v. R. R., 202 N.C. 404, 163 S.E. 
122. See also Walston v. Greene, 247 N.C. 693, 102 S.E. 124; Annota- 
tions: 107A. L. R. 4; 174 A. L. R. 1080. 

I n  Rolin v. Tobacco Co., 141 N.C. 300, 314, 53 S.E. 891, the Court 
said in speaking to the question of contributory negligence respecting 
an eleven year old boy who was injured while a t  work: "Within cer- 
tain ages, courts hold children incapable of contributory negligence. 
We do not find any case, nor do we think it sound doctrine, to say 
that  a child of twelve years comes within that  class. Adopting the 
standard of the law in respect to criminal liability, we think that a 
child under twelve years of age is presumed to  be incapable of so 
understanding and appreciating danger from the negligent act, or 
conditions produced by others, as to  make him guilty of contributory 
negligence. Mr. Labatt says: 'The essential and controlling conception 
by which a minor's right of action is determined with reference to  the 
existence or absence of contributing fault, is the measure of his re- 
sponsibility. If he has not the ability to foresee and avoid the danger 
to which he may be exposed, negligence will not be imputed to him 
if he unwittingly exposes himself to danger. For the exercise of such 
measure of capacity and discretion as he possesses, he is responsible.' 
. . . 'Between seven and fourteen a child is prima facie incapable of 
exercising judgment and discretion, but evidence may be received 
Ito show capacity.' T. C .  & C.  Co. v. Enslen, 129 Ala., 336, 346. . . . 

"In regard to the alleged contributory negligence of the plaintiff, 
he should have instructed the jury in accordance with the principles 
announced by the authorities herein cited. The jury could take into 
consideration the age, intelligence and knowledge of the plaintiff 
in regard to the machine and his capacity to know and appreciate 
the danger." 

I n  Hollingsworth v. Burns, 210 N.C. 40, 185 S.E. 476, a boy of 
twelve skating in the street was hit by a car which admittedly was 
being operated in a negligent manner. Devin, J. (later C. J.), speak- 
ing for the Court, said: "Here the plaintiff was just twelve years of 
age and was engaged with other boys in a childish game, on roller 
skates, on or near a connecting street which was ordinarily not much 
used. . . . 

"The courts recognize that  the love of play is instinctive in child- 
hood, and that children may be expected to  act as children and upon 
childish impulses. One who possessed profound knowledge of the 
characteristics of human conduct said, long ago: 'When I was a 
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child, I spake as a child, I understood as a child, I thought as a child: 
but when 1 became a nlan. I put away childish things.' I Cor. 13-11. 
The law wisely takes into conaiderat~on the fact that  a small boy will 
I ~ r t ~ c  only ~thc uadcre:audiilg n n d  the thought of a child, not that  of a 
man." 

The Commission's conclusory-finding that the plaintiff is barred 
of recovery by his own negligence is predicated on these inferences 
deduced from the plaintiff's evidence: 

"That the infant plaintiff. George Lindsay -%dams, was negligent 
in failing to keep a proper lookout so he could observe said lawn 
mower af ter  he had been warned of i t s  pyesence b y  the noise of its 
motor, and in failing to  reduce the speed a t  which he was running a t  
the time and under the circumstances herein described, and that  such 
negligrncc was on(. of t l ~ v  prosilnatc causes of said accidmt and  thc  
resulting damages suffered by him." (Italics added.) 

It thus appears that  the two elements of negligence found against 
the plaintiff, namely, failure to keep a proper lookout and failure 
to  slow down, are predicated on the finding that  the plaintiff failed 
to  take timely heed of the noise made by the motor. I n  so limiting 
the elements of negligence found against the plaintiff, the Commis- 
sion appears to  have understood and made allowance for these basic 
features of the game of chase: that the chief objective of the person 
being chased is to  avoid being caught or tagged by his pursuer, and 
that  much of the strategy of the one pursued, especially when about 
to be caught, is to  elude his pursuer by dodging, shifting, or sidestep- 
ping; and that  the game requires the person chased to do much of his 
top speed running while looking back, with eyes on his pursuer, so 
as to be prepared to dodge and shift when about to  be tagged. Thcre- 
fore, since the Commission has limited the elements of negligence 
found against the plaintiff to  failure to  keep a proper lookout and re- 
duce speed after being warned of the presence of the mower by the 
noise of its motor, the pivotal question for decision is: May negli- 
gence as a proximate cause of the plaintiff's injury be inferred from 
the plaintiff's failure to give earlier heed t o  the sound of the motor 
by turning sooner to  avoid contact with the mower? 

The only finding of the Commission as to  how much noise the 
motor made is as follows: I t  "made the noise of a small motorcycle." 
This finding is based on the testimony of witness Evans, who was 
operating the mower. He testified as follows: "The motor makes much 
noise. It is a two-cylinder motor and makes almost as much fuss as 
one of those small motorcycles." No one testified as to  how far the 
motor could be heard. William Paskhal testified: "1 was behind them 
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(the plaintiff and J i m n ~ y  Hamilton) when George (the plaintiff) tried 
to  cut around the lawn mower. I could hear the lawn mower but I 
was not paying attention to it. I reckon the lawn mower was three 
or four feet from George when George cut to  his right. That  is the 
first time I saw the lawn mower." The plaintiff testified as follows 
on cross-examination: "I really don't know why I didn't hear the 
lawn mower before I got that  close to it. I was running with two 
other boys and I didn't see the lawn mower until I was about three 
feet away. I don't know why I was that  close to  the lawn mower be- 
fore I saw it. I heard the lawn mower but I just didn't see it." It 
thus appears tha t  the evidence, as well as the conclusory-finding of 
the Commission, is indefinite and speculative in respect to  how much 
noise the motor made and how far i t  could be heard under existing 
conditions. 

I n  further considering the question whether contributory negligence 
may be inferred from the plaintiff's failure to  attempt to  turn sooner 
from his course, in heed of the noise of the motor, these additional fac- 
tors disclosed by the evidence appear to be relevant: 

1. The plaintiff and his companions. William Paskhal and Jimmy 
Hamilton, were a t  play on the school playground during a regular 
play period, when the lawn mower was not supposed to be in operation. 
I t  was the practice of the school janitor to  mow the grass on the play- 
ground only when the children were attending classes, and not to  
mow while they were a t  play. The janitor knew that some of the 
children came to school early, as did the plaintiff and his companions 
on this particular morning, and engaged in play before the first bell 
rang in the mornings. On the morning in question, because the weather 
had been hot and dry and the grass was tough, the janitor, contrary 
to  his usual practice, said he took the machine out on the playground 
to mow while the dew was on the grass. 

2. When the boys came out of the school building to  begin their 
game of chase, they started near the circular driveway back of the 
school building. The playground lay out in front of them. The ground 
sloped downhill to  a drain ditch. Beyond the ditch the ground sloped 
up and over a mound or terrace. The janitor was over behind the ter- 
rncc operating the power mower. The plaintiff took the lead. He  was 
followed first by William Paskhal and then by Jimmy Hamilton. When 
they crossed the ditch and approached the terrace, the plaintiff was 
still in front, closely followed by William, but all three were close to- 
gether. The uncontradicted testimony of a11 the boys is that  they did 
not see the power mower until after they passed over the terrace. The 
Commission found on the testimony of witness Evans that  he was 
operating the mower about 40 or 50 feet beyond the terrace. He  
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was sitting on the trailer. J i n m y  Hamilton said as  he approached 
the terrace he could see only the janitor's head "over the mound or 
hill." The plaintiff said t>hat after crossing the ditch "the only thing 
he saw was the janitor." Operator Evans said: "The first time that I 
saw George (the plaintiff) he was falling under the machine. . . . I 
didn't see the other boys until they all piled up. . . . If I had been 
looking in their direction I probably would have seen them; but I 
was looking in the direction to  which I had started. I was looking 
straight ahead where I was mowing." 

3. The evidence tends to  show tha t  the chase had reached high 
pitch when the boys approached and went over the terrace near 
where the mower was in operation. It is inferable tha t  the plaintiff 
was about to be caught. All three boys were within three or four 
steps of each other. Their natural excitement a t  this stage of the 
game made them less heedful of outside noises, and furnishes plausible 
explanation why the plaintiff was close upon the mower before he 
attempted to turn and avoid colliding with it. 

4. Thc plaintiff did not run into or trip over the mower. On the 
contrary, he slipped on the wet grass and skidded into the revolving 
hladc. All the evidence tends to show tha t  after crossing the terrace, 
the plaintiff approached the mower a t  an angle from the -ide and 
rear. Suddenly finding himself close to the machine, he attempted to  
shift around from the side toward the front, and in doing so his foot 
slippcd on the grass and he slid into the front side of the mower, coming 
into contact with the revolving blade. The plaintiff testified in part:  
"Tlle first time I saw the lawn mower we were close to it. I glanced 
ouer there ( lnd  snzc ~ t ,  and I whirled around. . . . I had scen the lawn 
mo1wr before, bilf I don't know ushat condition i t  was In. I turned 
to my right aftcr I first saw the lawn mower about three feet away 
fro111 me to  get back up the hill and out of its way. The grass was wet; 
Iny foot slipped and the lawn mower was on top of my foot. The 
gr:w thcre waq about two and a half fcet high." (Italics added). I t  is 
noted that the  Commission found tha t  the grass "was high but did 
not conceal thc mower or the operator thereof.'' Further explanation 
hy thc plaintiff on cross-examination: "I saw i t  and then turned to 
nly rigl~t.  When I turned to my right, my foot slid out from under 
111e. I approac.hed the lawn mower from the side. . . . After I Gaw it, 
I turned to  my right. The grass was slick and I slid. Tha t  w a y  when 
my ankle got caught in the blade." 

Jimmy I-Iamilton testified in part:  "I was behind George, and 
George fell over and we fell on top of him. . . . We sort of came to- 
gether at  right angles, I guess. . . .We fell over George and not on the 
lawn mower." 
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This line of test~mony, showing that the plaintiff slid into the 
machine after slipping in the tall wet grass, tends to  minimize further 
tlie probative force of the evidence relied on by the defendant to  
show negligence on the part of the plaintiff. It also brings into bold 
relief, as bearing further on the question of proximate cause, the ele- 
ment of negligence on the part of the defendant's janitor in operating 
the mower with the revolving blade completely exposed. He  said he 
was operating the machine for the first or second time with the whirl- 
wind rotary blade exposed, without the protective metal guard that 
fitted over the top and front of the blade. He  said the safety guard 
which was left off "keeps the machine from throwing things out and 
i t  keeps things from conzing into contact with the blade from the 
outside." (Italics added.) 

The plaintiff and his playmates liad no notice or knowledge of the 
dangerous, exposed condition in which the lawn mower was being 
operated. Moreover, it is inferable that, if the plaintiff's pivot foot had 
not slipped on the wet grass. he would have made his turn in safety. 
This being so, can it be said that in failing to heed the noise of tlie 
motor and turn sooner, tlie plaintiff, eleven year old boy, should 
have reasonably foreseen injurious results? We think not. 

Under all the attending circun~stances, we conclude that  negli- 
gence as a proximate cause of the plaintiff's injury may not be predi- 
cated upon or inferred from his conduct as disclosed by the evidence 
in this case. 

I n  this view of the case it  is immaterial that tlie judgment entered 
below indicates tliat the court overruled the Con~mission's findings. 
(1) that  the high grass failed to obscure tlie mower from the vision 
of the approaching plaintiff, and (2  1 that t l ~ c  plaintifl' was an averagr 
boy having normal capacity and experience of a child of his age. 
Conceding, without deciding, that these findings are supported by 
the evidence. even so, the opinion prevails that the evidence here is 
insufficient to  support the finding and conclusion that the plaintiff 
by his own negligence is barred of recovery. The court below cor- 
rectly so held. The judgment entered is free of prejudicial error and 
will be upheld. 

Affirmed. 
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IN THE MATTER OF JAMES D. GILLILAND, A PRACTICING A.L.TORSEY OF WAB- 
RENTOH, WARREN COUNTY, NORTH CAROLINA. 

(Filed 4 June. 1958.) 

1. Attorney and Client 9 9- 
There are  two methods by which an sttorney nl:ry Iw disbarred, the 

one judicial and the other legislative. 

2. Same- 
Disbarment proceediugs are in the nature of :I c i ~ i l  action rather than 

a criminal prosecution. 

8. Sam- 
The 1937 amendment to G.S. 54-28 providing that t l ~ e  Council of the 

North Carolina State Bar  should have power to formulate rules of pro- 
cedure governing disbarment proceedings which shall conform as near 
as  may be to the procedure provided by law for hearings before referees 
in compulsory references, relates to the formulation of rulw of procedure 
incident to hearings before the Council or the Trial Couiniittee 2nd uot to 
procedure upon appeal to the Superior Court. 

4. Jury § 5- 
Where the right to trial by jury of issues of fact arisiug oon the plead- 

ings is given by statnte, waiver of such right will not be presumed or 
inferred. 

5. Attorney and Client 8 9- 
Failure of respondent in disbarment proceediugs to demand jury trial 

and tender issues incideut to his appeal from the Trial Committee to 
the Council and from the Council to the Superior Court does not waive 
his right to trial by jury in the Superior Court of the issues of fact 
raised by the pleadings, since neither G.P .  84-28 uor the rilles and regu- 
lations of the xorth Carolina State Bar  contain any pl~~visions sufficient 
to deprive the respondent of the right to trial by jury in the Superior 
Court expressly granted by the statute. 

6. Same- 
The refusal of respondent's motion upon appeal to the State Bar  Couu- 

cil to have the proceediugs reulanded to the Trial Committee for the con- 
sideration of additional evidence cannot be prejudicial wlreii the trial in 
the Superior Court is by jurg upon the written evidruce in the cause, 
which includes the additional evidence introd~~ced in the hearing before 
the Council. 

APPEAL by respondent, James D. Gilliland, fro111 Mullnrd, J., Spe- 
cial November Civil Term, 1957, of WARREK. 

Action comrncnced October 23, 1956, by the North Carolina State 
Bar, sometimes referred to as complainant, for the disbarment of re- 
spondent, a member thereof. 

The Council of the  Sort11 Carolina State Bar appointed three of 



~ t s  illembers as 3 Trial Coin~ii~ttcc to hcnr 2nd determine the issues 
arising on complninunt's ?t:itc~uvnt of clw~gc~* and ~cspondent's answer. 

Three specific chnrgrs were niadc. Chargc I related to respondent's 
conduct with referei~ce to  the Lynch dn-orce case. Charge I1 related 
to respondent's conduct n-it11 icfcrencc to tlw Wortham divorce case. 
Charge I11 related to reepo~id~nt 's conduct (1) with reference to  
notices sent to debtors concerning accounts receivable placed in re- 
spondent's hands for collection, (2)  with reference to the solicitation 
of professional busin~ss tlirougl~ thc iuedium of a collection agency 
controlled by respondent, and (31 with reference to  the purchase by 
said collection agency of the relnaining accounts receivable of an in- 
solvent corporation, respondent being the attorney for the receiver 
from whom such purchase was madc. 

On December 7-8, 1956, a hearing was conducted by the Trial Com- 
mittee. Evidence was offered by complainant and by respondent. On 
March 22, 1957, after the evidence had been transcribed, the Trial 
Committee heard arguments. On hlarch 27, 1957, the Trial Commit- 
tee filed its report. 

The Trial Committee, based upon its findings of fact, recommended 
that Charge I Ijc dismiscd. (Tllc~caftes,  only Charges I1 and 111 were 
involved.) 

-4s to  Chargcs I1  2nd 111. thc Trial C ( O I I I I I I I ~ ~ C C  nladc extensive find- 
ings of fact. I ts  "Conclusions" \\-ere as follows: 

"That upon tllc foregoing findings of fact as to  counts I1 and 111, 
the Committee finds that  the actions and conduct of the said James D. 
Gilliland herein set out were and are in violation of law and in direct 
violation and contravention of the Canons of Ethics of the North 
Carolina State Bar in that  the said Gilliland hns: (a )  committed 
criminal offenses showing professional unfitness; (b) has been guilty 
of unlawful deceit, fraud and unprofessional conduct; (c) has violated 
the Canons of Ethics duly adopted and promulgated by the Council 
of the North Carolina State Bar:  (d)  has by such conduct brought 
the legal profession and the courts into disrcpute: and (e) that  he is 
an unfit person to continue in the practice of Inn. in the State of North 
Carolina." 

Thereupon, the Trial Committee rccoinmendcd to the Council that 
respondent be disbarred. 

Respondent, in 63 exceptions. cl~allenged the findings of fact, "Con- 
clusions" and recommendation of the Trial Committee. Also, in sepa- 
rate motions, he moved that  thc Council "remand and recommit this 
matter t o  the Trial Committec" (1) for the purpose of separating and 
distinguishing between its findmgs of fact and conclusions of law, 
and (2) for the purpose of correcting crross in material testimony and 



N. C.] SPRING T E R M ,  1958. 519 

for reconsideration by the Trial Committee on the basis of the cor- 
rected testimony. Exhibits, consisting of the affidavit of Julius Baneet, 
who had testified a t  the hearing, and copies of certain documents 
constituting portions of the record in the receivership proceedings, 
were attached t o  the  motion last mentioned. 

On April 12, 1957, the Council heard the matter "upon the Report 
of the Trial Committee," upon respondent's exceptions thereto, and 
upon respondent's said motions. 

The Council denied respondent's said motions t o  remand and recom- 
mit to  the Trial Committee, but  admitted to  the record "for con- 
sideration by the Council" the  exhibits tendered by respondent. 

The Council then denied and disallowed "each of the Exceptions 
of the Respondent," and adopted and affirmed, "escept for the words 
'as of November 5, 1954' appearing on line 5 .  1)agc 12. of the Report 
of the Trial Committee," the "Findings of Fact and Conclusions of 
Law of the Trial Colnmittee," and then ordered that  the respondent 
be disbarred from and after April 12, 1957. -4s directed by the Council, 
the President of the North Carolina State Bar signed n judgment of 
disbarn~ent. 

Respondent, "reserving all iiiotion~ and cxrcptions lieretofore 
taken," excepted to  said judgment and appealed therefrom to the 
Superior Court of Warren County. I n  addition, lie brought forward 
the 63 exceptions he had theretofore made to thc report of the Trial 
Committee. 

I n  the superior court, at October Civil Term, 1957, by separate 
motion then filed. respondent nioved that tlie court "remand and 
recommit this matter to  the Council of the  S o r t h  Carolina State Bar  
for consideration by the Trial Committee of new e~idence  admitted 
by the said Council correcting previous prejudicial testimony before 
the said Committee, which said new evidence has never been con- 
sidered by the Trial Committee." This motion. "in the discretion of 
the Court," was denied. 

At said October term, complainant moved for inlmediate trial, but 
the court, upon respondent's objection, denied said motion. The court 
then ordered "that this cause be . . . set peremptorily for trial a t  the 
next term of Superior Court of Warren County, either special or reg- 
ular, that  is held for the trial of civil cases." 

At the Special November Civil Term, 1957, when the cause came 
on for trial, coliiplainant moved that  "the Court proceed to hear all 
matters relative to this proceeding without the intervention of a jury, 
the respondent having failed to comply with tlie law relative to pre- 
serving his exceptions by tendering issues and demanding the right 
to have this matter heard by the jury." Thereupon, respondent moved 



"that 11c be allowcd ;I trial 1 ) ~ -  jury of tlic issues of fact arising upon 
the plcadi~~gl;  in this ~i~attclr ." ;ind t(1n(Icrrd issues lie dceined appro- 
l'riate. Tlic court :lllo~\-cd e~o~iil~l;~inwnt's said motion and denied re- 
spondent's said inotioa, to 1~11icl1 rulings rcspondcnt excepted. 

Thereupon, the court. after rcl.ic\\-ing the evidence, made findings of 
fact and conclusions of law substantially in accord with those set 
forth in the report of t l ~ c  Trial Comniittco and thereafter adopted by 
the Council. The court cntered judgment disbarring respondent from 
tllc practice of Inn: in t,he State of North Carolina. Respondent ex- 
cepted and appealed. 

H o w y  E.  Fishrr .  1f-ill1n111 P. 3Itryo oud  Edl iw-d  L. C a n n o n  for 
complainant ,  appellec. 

R o b e r t  S .  Cnhoon c111d C a d  E. G n d d y ,  Jr. .  for  ~ e s p o n d e n t ,  appel lant .  

BOBBITT, J .  .it the Iieariiig at Noveinbcr Special Civil Term, 1957, 
"It  was admitted tha t  no issurs had been tendered by respondent and 
no request or dcinand lnadc hy liiin for trial by jury, before the Trial 
C o ~ n n ~ i t t c r  or Col~ncil." So far as thc record discloses, the question 
as to w l ~ c t l ~ c i  rcspoudcnt Iyits entitled to a jury trial was not raised 
until coinplainant ~l iadc i t *  said   notion at said tcnn. 

This question is presented: Did rcspondcnt, by his failure to de- 
mand jury trial and tender issues incident to his appeals from the 
Trial  Conmittcc to tllc C'ouncil and from tlic Council to  the Superior 
Court, waive or forfeit tile statutory r~glit t o  3 jury trial expressly 
conferred by (: 8. 84-28'? 

As statcd by Stacy. C. , I . :  "Tl~crc  arc tn o mcthods by which an 
attorney ]nap bc disbarred: I .  Tile one judicial. t Citations) 2. The 
other legislative. (Citations)" I I I  IY  Tl'cst. 212 S . C .  189, 193 S.E. 134. 
Here, as ~n t l ~ c  lIvcst caw. tllc, Icgi>l:~ti~.r. ~ ~ l c t l > o d  alone ha. hecn pur- 
sued. As rtattd I)y Stacy, ('. ,I.. in t l ~ c  11-cbt case: "The proceeding 
partakes of tllc nature of a civd action, rather than that of a criminal 
prosecution. (Citations) " 

The statute now codified as G.S. 84-28 is Sec. 11, Ch. 210, Public 
Laws of 1933, as  amended by Scc. 3. C11. 51. Public Laws of 1937. 

In  the 1933 -4ct, one provision of Section 11 stated, "upon appeal 
to  the Judge of thc Superior Court, the accnscd shall have the right 
to  have his cause heard by a jury," but tlir last sentence of Section 11 
provided, "In hearings before t!lc Council (or coinm~ttee) and in all 
appeals the procedurc shall conform as near as may be to the pro- 
cedure now provideT-by law for Ilealings upon the report of referees 
in references by consent." Referring to  tlicse provisions, Stacy, C. J . ,  
in I n  re  Parker ,  209 N.C. 693. 184 S.E. 532. observed. "It  is well set- 
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tled that,  in consent references, the partics waive t l ~ c  r igl~t  to 1i:lve 
any of the issues of fact passed upon by n jury." M7iilc noting that 
the validity of said Section 11 was challrngrd as iitwying n right to 
trial by jury in disbarment proceedings in violatiol~ of Article I, 
Sec. 19, Constitution of Sort11 Carolina, the rwersal of tliv judgn~ent 
of dislbarment in the POI-kei-  case w i s  put 011 o t l i t ~  grou1u1-. 

The 1933 Act, as indicated, contained an espriAs:: ])revision as to 
proceedings "in hearings before the Coluicil (or com~i~i t tee)  and i n  
all appeals . . ." (Our italics) This was stricktw by tlic 1937 Act, 
which, in respect of appeals, provided: "I'pon such fil)l)eul to the 
Superior Court the accused attorney shall have tlir rigl~t to a trial 
by jury of the issues of fact arising on the pleadings, but such trial 
shall be only upon the written evidence t a l i t ~  before t l ~ r  trial com- 
mittee or council." 

True, the 1937 -4ct pro~.icIcd t h t  tlw Coimil  (01' r o l u ~ ~ ~ i t t e e )  "shall 
formulate rules of procedure yol~erning t h r  trial of any such person 
which shall conforln na near 3s may be to tlw procedure now provided 
by law for hearinga before referees in colnpulsory references." (Our 
italics) Too, it provided that "such rules shall provide," i n t e ~ .  a h ,  
"for a complete record of the proceedings for purposes of appeal to 
the Superior Court." Obviously, without such record, there could 
be no trial in the superior court "11po11 the writttw evidence taken be- 
fore the trial conmlittee or council." 

Considered in contest, Ive think the provision for t l ~ c  formulation 
of rules of procedure refers to procedure incidtwt to I~earings before 
the Council (or committee). not to procedure incidrnt to appeals 
from the Council (or committee) to the superior court. This provi- 
sion appears in the same sentence that  confers upon the Council (or 
committee) the jurisdiction to hear nnd detenninc t l ~ c  cl~nrges made 
and provides that  the Council (or colurnittee) "111:17. invoke the pro- 
cesses of the courts in any case in which the\- d c m  it desirable to do 
so." Moreover, the succeeding sentence, in addition to the reyuire- 
lnent tha t  a complete record of the proceedings be lnndr requires that  
the rules "shall provide for notice of the nature of the c*hnrges and an 
opportunity to  be heard." -411 of these provisions refer clearly to pro- 
cedure incident to proceedings nnd licnr~ng:: hcfow the Council (or 
committee). 

Apparently, the Council so intcrprctcd G.S. 84-28 when it ndopted 
the "Rules and Regulfitions of the North Cnrolinn State Bar." 205 
X.C. 854; 221 N.C. 581. .Article I S  tl~creof ri>lutos to "Discipline and 
Disbarment of Attorneys." Section 2 of Article I S ,  containing sub- 
sections ( a )  through ( w i .  1)urports to set fort11 ill detail the procedure 
in disbarment proceedings. S o  provision t!lclrt~of p u r l ~ r t s  to provide 
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that  a respondent's right to  a jury trial is waived or forfeited if he 
fails to demand a jury trial and tender issues incident to  his appeal 
from the Trial Committee to  the Council or from the Council to the 
superior court. Nor is there any provision that  the procedure in re- 
spect of appeals from the Council (or committee) to  the superior 
court shall conform as near as may be to  the procedure now provided 
by law for appeals in compulsory references. 

It is noteworthy that  said Rules and Regulations, not G.S. 84-28, 
provide for successive hearings before a Trial Committee and the 
Council. They provide that  the initial hearing shall be before a Trial 
Committee which shall file its report with the Council, to which the 
respondent may file exceptions; and that the Council shall consider 
said report and determine the matter "upon the record of the said 
hearing." Subsection ( k ) ,  which so provides, also provides that  "no 
testimony or evidence will be taken by the Council and none heard 
other than such as is contained in the record filed by the committee 
which conducted the hearings.'' Subsection (1) providcs that the Couti. 
cil, a t  any time before entering its final judgment, may, upon respond- 
ent's motion, remand the cause to the Trial Committee to  hear newly 
discovered evidence and then make further findings in the light of 
all the evidence. 

Subsection (n)  provides that "said respondent may appeal, as pro- 
vided in chapter 210, Public Laws, 1933." from an adverse judgment 
of the Council, by giving notice thereof as provided. The only provi- 
sions relating to  an  appeal from the Council t o  the superior court 
implyzng procedural requirements to  be met by respondent are set 
forth in Subsection (01, which provides: "Thc record on appeal to 
the Superior Court shall consist of the statcment and notice and 
s l isw~r,  if any, and the transcript of the evidence, and the findings 
of fact and recommendations of the committee, and the findings and 
conclusions of the Council thereon, as well as the exceptions, if any, 
filed to the report of said committee by the respondent, and the 
judgment of the Council thereon and the assignments of error therein, 
as contended for by the respondent." 

"It is a general rule, since the right of trial by jury is highly favor- 
ed, that  waivers of the right are always strictly construed and are 
not to be lightly inferred or extended by implication, whether with 
respect to  a civil or a criminal case. There can be no presumption of 
a waiver of trial by jury where such a trial is provided for by law. 
Thus, in the absence of an express agreement or consent, a waiver of 
the right to a jury trial will not be presumed or inferred. Indeed, 
every reasonable presumption should be made against its waiver." 
31 Am. Jur., Jury See. 44; 50 C.J.S., Juries Sec. 110. 
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Consideration of the foregoing ililpels tlw conclusion, and we so 
hold, that  neither G.S. 84-28 nor tlie Rules and Regulations of tile 
North Carolina State Bar contain any provision sufficient to deprive 
respondent of the right expressly conferred by G.S. 84-28, upon all- 
peal from the Council, to  a trial by jury on tlic written evidence of 
the issues of fact arising on tlie pleadings. 

Assignments of error, such as those directed to tlic colnl)ctency of 
testimony, need not be considered. ,4s to  these, the judge presiding 
a t  the jury trial will make his rulings when tlic evidence is offered. 

We deem it appropriate to consider now respondent's assignments 
of error to  the refusal of the Council to allon- respondent's motions 
to remand and recolnmit to  the Trial Com~ilittee and to tlie refusal 
of the court to allow respondent's motion to rcnland to the Council 
with direction to recomniit to the Trial Coniliiittec for consideration 
of evidence admitted and con>iclt.i.td by tlle Council contrary to thc 
provisions of said Subscction (k  ) . 

The matters set forth in tllc vxliit)its :~ttuclled to respondent's mo- 
tions were material as to Cl~argc ITI(3) .  The evidence before the 
Trial Committee tended to sl~o\v tliat tht. collection agency, allegedly 
controlled by respondent, was tlie highest bidder on August 7, 1954, 
when the receiver offered for sale ut public auction the uncollected 
accounts receivable of Warrcnton Grocery Conipany ; that  this sale 
was not confirnled until Novciiibcr 6. 1954; and tliat on October 30, 
1954, prior to  confirmation, the collection agency sold an interest in 
said accounts to  one \I'esson, n former salesman of the insolvent com- 
pany, who had indicated to tlie receiver that lie was considering mak- 
ing an increased bid for snid :~ccounts. This evidence tended to  sup- 
port the finding of the Trial Committee that respondent, while at-  
torney for the receiver, and beforc confirlnntion of tlic sale to tlic 
collection agency, n-liicl~ 11c controllcd, "did \vilfully stifle any in- 
creased bid on thc snid accounts." A~nong tllc exhibits attached to 
respondent's motions was n copy of the court ordw in tlie receiver- 
ship proceedings from wliicli it alqwars that tlic salc to the collec- 
tion agency was confirmed on October 2, 19.54, nnd that the collection 
agency's transaction with \Yc+son ~ r u s  ?S rltrrls n f te r  t h e  confirmation 
of sale. 

The Council, on April 12. 1957. \ v l ~ c ~ i  it cousidc~wl respondent's 
motions, deleted the spccific finding t h t  tllc ~wcivcr ' s  sale was con- 
firmed "on November 5 ,  1934"; and tlwreul)on, csccpt in this particu- 
lar, the Council adoptcd tlic l'rinl Conimitttlc'h findings of fact. 

While the Council might ~ 1 1  have remanded and reco~nmitted the 
cause to the Trial Comniittee for its consider:~tion of the exhibits a t -  
tached to respondent's motions and for further findings of fact in the 
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light of such evidence, in view of present dec,ision as to  respondent's 
right t o  jury trial we do not see that  respondent is prejudiced by its 
failure t o  do so. Under the circumstances here disclosed, a remand 
and recommitment to the Council and thence to  the Trial Committee 
would seem a circuitous, needless and futile course. 

As the case now stands, the exhibits attached to respondent's mo- 
tions, by order of the Council, are now a part of "the written evidence." 
Hence, respondent will have the full benefit thereof upon his trial 
by jury in the superior court. The jury trial will be upon "the written 
evidence" in the cause, not the findings of fact made by the Trial 
Committee and adopted by the Council. 

Error in the order denying respondent's right to  a jury trial re- 
quires tha t  the judgment,, based on the court,'s findings of fact, be 
vacated; and that  the cause be remanded for trial by jury. I t  is so 
ordered. 

Error and remanded. 

T. C. WILLIAMS, JR.  AND MOTORS INSURANCE CORPORATION v. SOS- 
SOMAN'S FUNERAL HOME, INC., AND WII,IAIAM E. MILLER. 

(Filed 4 June, 1958. 

1. Automobiles 8 17- 
Where a collision occurs a t  an intersection controlled by a t r a a c  

light within a municipality so that  G.S. 20-158(c) is inapplicable, and 
the municipal ordinance is  not introduced in evidence, the rights of the 
parties will be determined upon the basis that  motorists must give the 
lights their well-recognized meaning and give that obedience to them 
which a reasonably prudent operator would gire. 

2. Evidence 8 6-- 
A party must establish that  he belongs to the privileged class in order 

to be entitled to rely upon a statutory privilege. 

3. Automobiles § 17- 
If the driver of an ambulance believes bona fide that he is operating 

the vehicle on an emergency trip and gives the warning required by 
statute, he is accorded the statutory privilege and is entitled to rely 
on the assumption that  other motorists hearing and understanding the 
sound of his siren will yield the right of way. 

Notwithstanding the unequivocal testimony of certain witnesses that  
they heard the siren of the ambulance operated by defendant for a dis- 
tance of some several blocks, the testimony of other witnesses, equally 
unequivocal, that they did not hear the siren until the ambulance was 
within a few feet of the intersection, is some evidence that  the siren was 
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not in fact sounded in time to provide a naiwin:: to 1)laintitP motori-it XU- 

proaching along the il~rerset.tinp street. 

3. Same- 
Provision of an ordinilnw lwrniitting ambiil;il~ces on e~nergency duty, 

giving proper warniug, to proceed past red or stop signals after slowing 
down as may be necessary for operation, grants the privilege ollly when 
the ambulance can proceed with wfcty to others who hare a legal invi- 
tation to use the intersection. 

6. Automobiles g 41g- 
In this action by s moloi'ist c.l~tering an intersectio~i while facetl \\pith 

the green traffic light to rec.oYer for clamages :ind injnries received in 
a collision with an amhiil;incc entering the intcrsec.tion with its sircn 
sounding and its red lights fliishing, nonsuit 011 the jiround that the :IIII .  

bulance had the right of way H S  a matter of law is properly d e n i d  M'II(W 
the evidence is conflicting as  to whether plaintiff motorist could or 
should have heard the siren in time to hare  yielded the right of nny a n d  
as  to the speed a t  whicli the ;imbulance entered the interswtiol~. 

7. Automobiles 8 17- 
The duty of a motoris;, cren though entering an intersec4tion wliilc 

faced with the green trsttic light, to use ordinary care and ~llainfain n 
proper lookout, is not to be measured by the duty of a nlotorist tra~ersin:: 
a railroad crossing, and although a motorist traversing an intt.rsection 
must be vigilant and is c~harged with the duty of noting traffic along tlie 
intersecting street which x reasonably prudent man would see ~ inder  the 
circumstances, he is nnt rrquired to anticipate negligence 011 tlle part 
of other drivers. 

8. Automobiles 88 42g, 4+ Evidence held not t o  sl?ow contributory 
negligence as a m a t t w  of law on par t  of motorist, entering intersec- 
tion with green light, in failing to  yield right of way to amhulancc. 

The evidence tended to show that plaintiff entered an intersection 
within a municipality at  H lawful speed while facetl with the green traflir 
light and that he did not hear the siren of an tl~nl~nlance approacllin:: 
from plaintiff's right along the intersecting street until the :~mbiilancc 
mas a short distance f m n  the intersection. that he looked for approacli- 
ing traffic a t  four to eight car lengths from the intersection, and thot 
the ambulance struck plaintiff's ~ e h i c l e  on its right. There was c~ idence  
that obstructions obscured the view between the ~eliicles until they were 
within 40 or 50 feet of the intersection, and that, although the ambulance 
had its red lights flashing and its siren sounding. the warning was not 
heard by certain witnesses until the ambulance was within a few feet of 
the intersection. Held: The e~idence  fails to shon- contributory negligence 
on the part  of plaintiff as  a matter of law, and a11 iiisti'iiction that if 
plaintiff was within range where he could have lienrtl tlie siren had 
he been listening he would be deemed to hay(, hrai.11 that which he 
should have heard, hut refusing to charge that tht, l'ni1111.e of plaintiff to 
have looked for approaching traffic along the interzrcting street a t  a time 
when such vigilance would have been effective, cons~iri:tecl contribiitory 
negligence as  a matter. of law, is without error. 
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Jorisso~c, J., took no part in tlir consideration or derisiorl of this c:lse. 

APPEAL by defendants from Phzllzpa, J.. 11c~cc~nil)c~r 2, 1957 Regl~lar 
Civil Term of CASWELL. 

This action grows out of a collision of niotor vehiclea occurring 
about 1 :00 p.m. on 5 July 1956 a t  tlie intersection of King and Concord 
Streets in Morganton. Plaintiff Williams was the owner and operator 
of a Chevrolet automobile. \Yilliams sustained per3onal injuries. His 
automobile was damaged. l lo tors  Insurance Corporation, as a colli- 
sion insurance carrier on JVilliams' automobile, con~plied with the pro- 
visions of its policy and asserted its right as subrogee. Sossoman's Fu- 
neral Home was the owner of a Cadillac anibulance, tlie other 11iotor 
vehicle involved in the collision. Defendant Millw \\-as the driver of 
the ambulance. 

King Street lies in a north-south direction. I t  is intersected by Con- 
cord Street, which lies in an east-west direction. Each street is thirty- 
two feet wide. The intersection is in a residential area. Hanging over 
the center of the intersection is an ordinary traffic light with the usual 
green, yellow, and red lenses. R i l l i a~us  was driving in a southwnrdly 
direction on King Street a t  a speed of 20-25 rn.p.11. Tlic anlbulance 
was proceeding eastwardly on an asserted emergclncy call. I t s  speed 
is in controversy. Defendants' evidence tends to fix its speed a t  30 1n.p. 
11. or less while plaintiffs' evidence describes it as:  "It was really coming 
pretty fast," and "at least 50 m.p.h." Defendant Miller testified the 
mnbulance was equipped with five red lights, three on the top and one 
on each fender. I n  addition to the red lights the alnbulance had a siren 
which, according t o  the testimony for defendant>, could be heard by 
occupants of other automohiles who had their windows down five or 
six blocks away. Defendants' evidence was that the red lights and 
siren Tere put in operation when the ambulance started on its journey 
a block and a half from the point of colli~ion. Plaintiff and the oth& 
occupants of his vehicle testified tha t  they heard no sound of siren until 
the ambulance was within 30 or 40 feet of the intrl~sertion. There was 
additional testimony for plaintiff by witnessr~ in n ~)osition to hear 
that  they did not, hear the siren until the  ambulnncc n-:is within a fen 
feet of the intersection. 

At the northwest intersection of King and Concord is :in rnibnnk- 
nirnt some three feet high and shrubbery which obstruct the view of 
oycrators of motor vehicleb traveling as the Cl~evrolct and a~nbularice 
were traveling until one reached a point about 40 to 50 fert from the 
intersection a t  which time a driver could we 50 yards down tlw inter- 
secting street. 

The collision occurred in the so~~t l iwrs t  quadrant of the intersection. 
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Tlic front of the aint)ulancc o t ~ ~ ~ c k  the right siclc of the Chevrolct hc- 
tween thc front door and t l ~ c  rear h ~ m p c r .  The Clievrolet was struck 
with such force that it was knocked against and l~rokc a fire hydrant 
a t  the southeast corner of the intc~wction. 

The Chcvrolct approached and cntcrcd tllc intersection when the 
traffic light sliomcd green on King Street. 

Plaintiffs charge negligencc against defendants in tliat (1) Miller 
operated his vchicle in a carcles:: and reckless manner; (2) l l ~ l l e r  
failed to hccd t l ~ c  red traffic light and yield the right of way to plain- 
tiff; (3)  Riillcr attempted to tra17cree the intersection a t  an unlawful 
rate of speed; (4) Miller failcd to lice13 and maintain a reasonable and 
proper lookout for other traffic. 

Dcfcndants dcnied all alleg~tions of negligencc, and as a furtl~er dc- 
fensc plraded that  Miller was operating a duly authorized ambulance 
on an emergency mission, that he was operating the vchicle carefully 
and prudently, that proper warning signals were being given, and l ~ r -  
suant to  provisions of an ordinance of Morganton and G.S. 20-1.33, 11e 
was not required to stop for thc red light but was accorded pnority 
in crossing thc intersection. They also pleaded contributory ncgligcnce 
on the part  of plaintiff in failing to kccp a proper lookout and in fail- 
ing to yield the right of way to the ambulance. The negligencc asscrt- 
cd as a defense was also cl~argcd by defendants as the basis for a coun- 
terclaim for damages to tl,r anibulance. 

Tlic jury found plaintiff \\.as injured by the negligence of defendants, 
tliat lie was not contributorily negligent, and assessed both property 
and personal injury dnrnagcb The issues relating to the counterclaiin 
wcrr not answered. Judgnlcnt \\-as entered on the verdict. Dcfcndantj 
excepted and appealed. 

D. Emerson Sca~borouglt t r ~ i d  H .  Clnu Henu-ic for  plaintiff, appellees. 
Smith,  Moom, Swith, Sc.ltell & I l~o l te r  for  rlejendnnt, appellnnts. 

Ro~11.m.  J .  13y inotioub to  ilon,suit defendants cliallengc tlic nght 
of plaintiffs to recover. The reasons assigned are: (1) Defendant's 
vehicle was "an authorized clnergency vehicle" on an emergency er- 
rand, and as such, given by statute and ordinance priority in the right 
to  use the intersection and the right to travel a t  a speed made unlaw- 
ful as to other vehicles. They merely exercised the rights accorded the 
ambulancc, and negligenw cannot be predicated on the rsercise of legal 
rights. (2) Williams, operator of the Chevrolet. \\-as contributorily neg- 
ligent in f a )  failing to yield the right of way to defendant'% whicle 
and (1)) in failing to  maintain a reasonable and proper lookout for 
cnlergency and other w h ~ c l e s  on the  intersecting Ilighn-xy. 



This collision occurred in a inunicipality, Hence tlie provisions of 
G.S. 20-l58(c),  relating to traffic lights outside of to\vns, has no al)l)li- 
cation. No ordinance of l lorganton declaring tlie cousrquences of :\ 

failure to heed the light was offered in evidence. Tlic operators of t l ~ c b  

motor vehicles were, therefore, to interpret the signals and give that 
obedience thereto wliicll a reasonably prudent opera to^, would givc. 
Wilson  v. Kennedy ,  248 K.C. 74. 

The use of these lights is too general ancl n-ell-known to raise any 
doubt as to meaning of each color and what is espwttd of an operator 
when confronted with a red light. It tells I h l  t o  stol). &fendants rec- 
ognize this meaning and ordinary application. They concede for tht. 
purpose of this appeal Williams had tlie green light arid hliller, the 
red or stop light. But they say the red did not tell Rlillrr to stol) be- 
cause ( a )  the State statute, G.S. 20-156. gave ll i l ler the rigl~t of 
way, and (b)  hlorganton's ordinance declared autl~orized elnergrncy 
veliicles may "proceed past red or stop signal or stop sign but only 
after slowing dovin as may be necessary for operation." 

These laws do accord n privilege, but to esercier the p~ivilege one 
must establish that he belongs to the privileged class. As said in 35 
C.J.S. 185: "As a general rule, in an action or 1)rocrc.ding to enforce 
or establish an  eseniption right the burden i~ on liini who seeks to en- 
force or establish it." Applications of the rule are illustrated in S a b i t ~ r  
v. Gill.  229 N.C. 599, 51 S.E. 2d 1 ; Hutldersot~ 1 ) .  Gill, 229 N.C. 313. 
49 S.E. 2d 754; S. 2:. Kellll, 186 N.C. 365, 119 S.K.  755: S. v. Sinlutotis. 
143 N.C. 613; S z1 Hayne ,  88 N.C. 625: S. 1 , .  Roqq.  (i N.C. 319; Il'il- 
l iams v. Branson, 5 S .C .  417; Oak ley  v. -4Ueghary ('orinty, 193 A 316. 

For the purpose of this appeal we may, as tlir parties and trial 
court apparently did, treat "official business," wlivn apl~lied to privatr 
automobiles, as meaning a trip made when the opcrator of the vehicle 
bona fide believes :in emergency exists wliicli  quires c,speditio~~s 
movement. If the driver in fact has such belief :inti 111t.ets tlle statutory 
test by giving ~r-anling, lie is accorded tlic neccwary privilegt,. The 
audible sound required by the statute is o w  1ie:ird nnd understood 
or which should have been heard and its ~nraning undtwtootl by n 
reasonably prudent operator called uporl to yield tlltl right of \v:ty. 
Funeral Service zt. Coach Lines, 248 N.C. 146. 

Notwithstanding the unequivocal evidence froni I\-it11esst.s for dc- 
feridants that  they heard the siren when tlie ambulanc~c began its jour- 
ney and continued to hear it until t l i ~  moment of the impact, tlie 
equally unequivocal testimony of the occupants of t l ~ r  Cl~rvrolet  nnct 
another witness just a few feet from the intersection that they did not 
hear the siren until the ambulance was within a few feet of tlie inter- 
section is some evidence that the siren was not in fact sounded in tiniC 
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to provide a warning to the plaintiffs. Carruthers v. R.R., 218 N.C. 
49, 9 S.E. 2d 498; Johnson v. R.R., 205 N.C. 127, 170 S.E. 120; Ed- 
wards v. R.R., 129 N.C. 78. 

With this discrepancy in the evidence, the court could not, as a mat- 
ter of law, hold that  Miller had complied with the terms of the statute 
and was entitled to the right of way. 

It is true, as defendants say, that  the ordinance of Morganton which 
permits ambulances to "proceed past red or stop signals" does not re- 
quire the siren to be sounded, but it does limit their right to proceed 
"only after slowing down as may be necessary for operation." This 
necessarily means, we think, that the special privilege can only be 
exercised when the ambulance can proceed with safety to others who 
have a legal invitation to use the intersection. To  give it any other in- 
terpretation would change an ordinance intended to facilitate the safe 
movement of vehicles across intersecting highways into a trap for 
those invited to  enter. 

With the burden of proof on defendants to establish they belonged 
in the privileged class described in the statute and ordinance, the court 
could not, a s  a matter of law, hold tha t  they had the prior right to 
use the intersection. If they did not have such right, plaintiffs were 
not, a s  a matter of law, negligent in accepting the invitation extended 
to them by the green light. 

The assertion tha t  the evidence establishes without contradiction 
that Williams failed to exercise the vigilance of a reasonably prudent 
driver is also raised by exceptions to the charge and is discussed in 
that connection. 

The motion to  nonsuit was properly overruled and the issue of con- 
tributory negligence was properly submitted to the jury. 

Assignments of error 8, 9, 10, 11, 12, 13, 14, and 15 question the ac- 
curacy and sufficiency of the charge as it relates to the duty of an 
operator to look for the movement of other vehicles a t  intersections 
and the duty of an operator of an ordinary vehicle to  yield the right 
of way to  emergency vehicles. 

The court, in charging the jury, gave as the basic rules applicable 
to the rights and duties of plaintiff Williams, the law as stated in 
Cox v. Freight Lines, 236 N.C. 72, 72 S.E. 2d 25, and Hyder  v. Bat tery  
Co., 242 N.C. 553, 89 S.E. 2d 124. The jury was told tha t  notwith- 
standing a green trafic light faced the operator of a motor vehicle, he 
could not go forward blindly, but was required to  use ordinary care. 
to n1:tintain a proper lookout, to  keep his vehicle under reasonable con- 
trol, and to drive his vehicle a t  a speed reasonable and prudent under 
existing conditions. Dealing specifically with the duty to  yield the 
right of way to emergency vehicles, the court charged: "Regardless of 
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whether the plaintiff actually heard the siren, if you find from thc 
evidence tha t  the siren was audibly sounded and tha t  the plaintiff 
was within range where he could have heard the siren had he been 
listening, then the plaintiff will be deemed to  have heard that which 
he should have heard and tha t  which a reasonably prudent person cs- 
ercising due care would have heard. 

"The operator of an  authorized emergency vehicle, being the dc- 
fendant Miller in this case, while on an emergency call, ha3 the right 
to proceed upon the assumption tha t  when the required 5ignal by 
siren is given, that  other users of the highway will yield the right of 
way." 

We think the court correctly measurc3d the rights of an operator of 
an emergency vehicle and the duty of the driver of an ordinary ve- 
hicle t o  respect that right. 

Williams testified that  when three or four or five car lengths from 
the intersection, hc observed the traffic light was green. Hc continued 
to observe it until he entered the intersection and so long as he could 
see the light, it remained green. On cross-examination defendants 
sought to  show that  Williams' attention was on the traffic light t o  the 
exclusion of traffic on the streets. I n  response to  questions asked, lie 
said that  he looked for approaching traffic. Repeated questions led 
him to  estimate the places a t  which he looked or attempted to  look a t  
four to eight car lengths from the intersection. Defendants point to  the 
fact tha t  vision down the intersecting street was obstructed until the  
driver reached a point estimated a t  30 to  50 feet from the intersection. 
They contend that  to look eight car lrngbhs-100 feet or more. they 
say- from the intersection would avail nothing. Such attempt to 
look would, as iz matter of law, fail t o  meet the standard of tlie pru- 
dent man and tlie court erred in not so infonning the jury imtead of 
leaving i t  to thcl jury to measure defendants1 conduct undrr tllr rules 
which i t  had glvcn. 

The rule applicable t o  the duty of a ~notorist  confronted n 1t1t n 
green light is not to  be measured by the duty of one t ravers~ng ;1 rail- 
road crossing. A railroad crossing is itself notice of danger ( ' o l~ ,no , ,  
v. R.R., 153 N.C. 322; 69 S.E. 251; Quinn v. R.R., 213 K.C 48. 193 
S.E. 85. The traveler knows trains do not normally stop a t  highway 
crossings, and from the nature of the operation are not expected to 
stop. Reasonable prudence dictates the traveler should take precaution 
to  see tha t  he can cross in safety before entering the crossing. 

Automobiles, unlike trains, may be stopped in comparatively short 
distances. They are not confined to a single line of movement Of 
course the motorist must, as the court charged, be vigilant. H e  must 
remain alert and see and heed those things which a prudent driver 
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would see and guard against, but he is not required to anticipate negli- 
gence on the part  of other drivers. Jackson v. McCoury ,  247 N.C. 
502; S immons  v. Rogers, 247 N.C. 340; Wil l iamson v. Randall ,  248 
N.C. 20; H y d e r  v. Bat tery  Co., supra. 

We think the court's charge correct, when read as a whole, and no 
error was committed in permitting the jury to determine whether on 
all the evidence II'illiams was reasonably vigilant in the operation 
of his vehicle. 

We interpret the ordinance of Morganton authorizing the chief of 
police to designate aiiibulances which may be used as emergency ve- 
hicles a6 empowering him to license specific vehicles for that purpose 
and not to  authorize him to  grant blanket authority to some person 
to  operate any vehicle as an ambulance in an emergency. Sound reason 
would seem to exist for the interpretation we place on it. Presumably 
he would not authorize or license a particular vehicle that  was not 
properly and adequately equipped both to handle patients and to 
warn other operators of its approach when used in an emergency. All 
of the ordinances are not in the record, and we do not know what 
standards were nrescribed in order to  obtain authorization. The con- 
stitutionality ofAthe ordinance is not here challenged. 

The e~ idence  which defendants offered with respect to  the authority 
to  operate emergency vehicles by Sossoman's Funeral Home does not 
appear to  be directed to this specific vehicle but to vehicles in general. 

But conceding that due authority had been given to operate this 
particular vehicle in emergencies, the ordinance, as noted with respect 
to the motion to nonsuit, does not, as we )read it, do more than permit 
its operator to disregard the red light when he can do so  with safety. 
The charge dealing wit11 the duty of the drivers to exercise due care 
in the operation of their vehicles was, we think, sufficient to cover tlii? 
uhase of the case. 

Our examination of the assignments discloses no prejudicial error. 
No error. 

JOHSSON. J., took no part  in the consideration or dec.ision of this case. 

I X  THE Y.411ER OF THE ASSESSMEXT OF ADDITIONAI. INCOME TAKES AXD ISTEREST 

AGAIXST VIRGINIA-CAROLINA OHEMICAL CORPORATION, RICH- 
MOND, VIRGINIA, FOR T H E  FISCAL YEARS ENDED .JU~YE 30. 1g52 AXn JI-iY1: 
30, 1 x 3 .  

(Filed 4 June, 1958.) 

1. Taxation 29- 

Depreciation is the wearing out or tjl;s~!escence of property, the use- 
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ful  life of which may be estimated with reasonable certainty; depletion 
is the exhaustion of a natural resource, and the time within which hid- 
den resources, such as  mineral deposits and oil, will be eshausted is 
highly speculative. Therefore, the law makes a distinction for income 
tax purposes between deductions for depreciation and for depletion. 

2. Sam- 
Prior to the 1953 amendment to G.S. 1%-145, the statute permitted 

a reasonable allowance for depletion without requiring that  it  should 
be calculated on percentage of cost, and the 1963 amendment made manda- 
tory that which was permissible before. 

3. Taxation 8 23%- 
The responsibility for interpreting a tax statute is  placed on the Com- 

missioner of Revenue, G.S. 105-264, and the Attorney General's opinion 
in regard thereto is advisory only. Constitution of North Carolina, 
Article 111, Sec. 14 ; G.S. 114-2. 

4. Taxation $ 29- Petitioner held t o  have properly based depletion of 
mines o n  percentage of income i n  accordance with federal practice. 

For the years prior to 1954 petitioner on its income tax returns based 
deductions for depletion of its phosphate mines on percentage of income, 
using the same method i t  used in its federal tax returns. G.S. 105-142. 
After the expiration of the tax period involved, the Commissioner of 
Revenue advised petitioner that the percentage of income method was not 
allawed by the statute, G!S. 105-147, and assessed additional taxes based 
upon depletion figured on percentage of cost. ITeZd: In  the absence of 
law or regulation to the contrary, the taxpayer's method of accounting 
and the federal practice control, and the Commissioner was without 
authority to make the retroactire regulation increasing petitioner's tax. 

APPEAL by the Virginia-Carolina Chemical Corporation from Sharp, 
S. J., November, 1957 Civil Terin, WAKE Superior Court. 

This cause was hcard in the Superior Court upon petition to review 
decision No. 13 of the Tax Review Board affirming an assessment by 
the Con~missioncr of Revenue against the appellant for additional in- 
come taxes for the fiscal years ending June 30, 1952, and June 30, 
1953. (G.S. 143-306, et  seq.) 

On April 5, 1955, the Comn~issioner of Revenue notified appellant 
that  additional income tax was proposed for each of the years bc- 
ginning July 1, 1947 through July 1 ,  1954, in the total amount of 
$20,495.31. The appellant taxpayer objected to the proposed assess- 
ment and requested a hearing. The Commissioner's amended decision 
upon the hearing recites: "This assessment was made pursuant to the 
provisions of G.S. 105-159, G.S. 105-160 and G.S. 105-241.1 and is 
based in part upon the report of the Federal Revenue Agent for the 
fiscal years June 30, 1947 to  June 30, 1951 and upon office audits of 
this Department for the fiscal years ended June 30, 1952, 1953 and 
1954. . . . 
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"It is therefore directed tha t  the assessn~ent of the additional tax 
and interest for each of the income years in question be and the same 
is hereby fully sustained." 

The Tax Review Board, upon taxpayer's petition and after hearing, 
made findings of fact, among them: 

"3. Tha t  Board finds tha t  prior to the amendment to  G.S. 105- 
147 (8) by the General Assemhly of 1953, depletion allowances, 
in the case of mines and other natural deposits, were required to  
be computed by using the original cost of the deposits and the 
cost of developing such deposits not otherwise deducted, or the 
book value of such assets as the amount to be recovered by a 
taxpayer over the estimated life of said assets. The Board further 
finds tha t  percentage of income depletion is computed without 
reference to the original cost or the book value of the assets being 
depleted and tha t  said percentage of income depletion was not 
authorized by law until July 1,  1953." 

The Tax Review Board affirmed the Comn~issioner's decision. The 
taxpayer paid the tax under protest and appealed to  the Superior 
Court of Wake County. By consent, trial de novo was had upon the 
record certified by the Tax Review Board, supplemented by the oral 
testimony of Mr. W. H. Hughes, J r .  The Superior Court made the fol- 
lowing findings of fact: 

"1. Tha t  Virginia-Carolina Chemical Corporation, a Virginia Cor- 
poration, is required to  determine its income tax liability in ac- 
cordance with the provisions of G.S. 105-134 I1 (1) .  
"2. Tha t  in determining the company's net income, subject to ap- 
portionment in this State, the company is permitted a deduc- 
tion for depreciation and depletion allowances with respect to 
certain assets owned by the company during its income year. 
"3. Tha t  prior to March 4, 1952, there had been no administra- 
tive practice on the part  of the Commissioner of Revenue or his 
agents whereby percentage depletion was allowed as  a deduction 
in determining net income and tha t  there had been no formal 
rule or regulation adopted or promulgated by the Commissioner 
of Revenue authorizing the use of percentage depletion method 
in determining the deduction allowed for depletion. 
"4. Tha t  there is no reasonable relation between actual depletion 
and percentage of gross income depletion in the case of mines and 
other natural deposits. 
"5.  That  for the income tax years ending June 30, 1948 through 
June 30, 1953 the petitioner claimed as a deduction on its Xorth 
Carolina income tax returns an  item for depletion of its phosphate 



534 I N  T H E  SUPREME COURT. [248 

mines; that  the incoine tax returns filed by the petitioner for 
these years did not reflect the accounting method used in arriv- 
ing a t  the amount claimed for depletion; and that  for these in- 
come tax years the petitioner computed its depletion upon the 
basis of percentage depletion method. 
"6. I n  the case of this petitioner's returns the Coinn~issioner of 
Revenue, because of the lack of auditing facilities, accepted them 
without making n detailed audit of the depletion deductions. 
"7. That  for the income tax years ending ,June 30, 1952 and 
June 30, 1953 the Comnlissioner of Revenue by reason of thc 
disallo\vnnce of the use of percentage incoine depletion issued an 
assessment against the petitioner in the total amount of $12,195.64 
principal and $3,123.47 interest or a total of $15,319.11, and on 
.June 12, 1957 the petitioner paid under protest the sum of $15.- 
319.11 t o  the Department of Revenue." 

The court affirmed the decision of the Tax Review Board, and sus- 
tained the assessment. The taxpayer brought the case here upon its 
exceptive assignments which raised questions ( I )  whether the findings 
are supported by competent evidence, and (2)  whether the facts found 
support the judgment 

George B. Patton, Attorney General, Basil L. Shewill, Assistant At- 
torney General, for the State. 

C'harles F. Hlnnchnrd for T'iryinia-Cnrolina ('hemicnl Corporation, 
appellant. 

IIrr:c~r\.s, J .  The taxpayer is a foreign corporation. I n  connection 
witli, and as a part  of its business during the years involved, it operat- 
cd 3 large phosphate inme in Florida and a s~naller one In Tennessee 
-2ltliough a substantial part  of its other business was carried on in 
North Carolina, no phosphate mining was done here. This controversy 
in\-olves the depletion allowance the taxpayer is entitled to deduct 
from its gross income on account of its phosphate mining operation.. 

I11 the taxpayer's 1-cturn~ tlie deductions for depletion, tliough not 
qwcifically detailed, were based on percentage of income. The Coni- 
missioner of Revenuc contended such deduction was not permitted 
under Kortli Carolina law. He levied the additional tax based on cost. 
Thc ndd~tional tax involved here represents the difference in the 
method of determining deduction for depletion - whether on percent- 
age of income as contended by the taxpayer, or on percentage of cost 
as  contended by the Commissioner. 

In  order properly to interpret the North Carolina statutes here in- 
volved, i t  is necessary to keep in mind the distinction between de- 



N. C.] SPRING T E R M ,  1958. 535 

preciation and depletion. Depreciation is the wearing out or obsoles- 
cence of property such as buildings, machinery, etc., used in a trade 
or business. Such property is in the open, subject to inspection, and 
its useful life may be estimated with reasonable certainty. On tlic 
other hand, depletion is the exhaustion of a natural resource. Tlre 
amount of the original deposit is hidden from sight and necessarily 
is unknown. The percentage of thc whole which is withdrawn in any 
year is, therefore, a "guesstimate." U.  S. v. Ludley ,  274 U.S. 295. 
For a full discussion, see Mertens, Law of Federal Income Taxation, 
sec. 24. The time when a building and a machine may be replaccd 
and the cost of replacement can be estimatcd within reasonable limits. 
The time when a mineral deposit will he exhausted or a well will 
cease to produce is highly speculative. Mineral and oil taken from the 
earth cannot be replaced. I n  the case of mines, their use is an exhaus- 
tion of a capital asset. The law makes a distinction, therefore, hc- 
tween deductions for depreciation and for depletion. 

Our statute, G.S. 105-147, provides: "In computing nct incomc tlrcrc 
shall be allowed as deductions the following itcms: 

"8. A reasonable allowance for depreciation and obsolescencc of 
property used in the trade or business shall be measured by t l ~ c  
estimated life of such property; and in case of mines, oil and gas 
wells, other natural deposits and timber, a reasonable allowarlcc 
for depletion. The cost of property acquired since January first, 
one thousand nine hundred and twenty-one, plus the additions 
and improvements, shall be the basis for determining the amount 
of depreciation, and if acquired prior to that date the book valuc 
as of that  date of the property shall be the cost basis for dc- 
termining depreciation. 
"In cases of mines, oil and gas wells, and other natural deposits, 
thc cost of dewlopment not otherwise deducted will be allowcd 
as depletion, . . . 
"In case the federal government determines depreciation or de- 
pletion of property for income tax purposes upon the basis of 
book value instead of original cost, the depreciation allowcd 
under this article shall be upon the same basis." (emphasis addcd) 

The emphasis is added for the purpose of pointing out that dednv- 
tion on basis of percentage of cost is applicable to  depreciation arid 
not to depletion. A reasonable allowance is provided for depletion. 
There is no requirement it should be on the basis of cost. 

The respondent virtually concedes as much in his brief: "Tlrc 
language of  the above-quoted statute was not so clearly worded as 
to be compietely frec of doubt as to its meaning. However, both ap- 
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pellant and appellee agree tha t  the gist of the statute, as it applies 
to the Virginia-Carolina Chemical Corporation tax for the years in 
question, is tha t  the  taxpayer is to be allowed a reasonable allowance 
for depletion." (emphasis added) 

The taxpayw for the years prior to  June 30, 1954, based its dcduc- 
tions for depletion on percentage of income. I t  must be conceded, 
liowever, the returns did not show how the taxpayer calculated the 
deduction. The taxpayer used the same method, that is, percentage 
of income, in filing both its State and Federal tax returns. Although 
the Commissioner proposed t o  levy additional taxes for the years 
prior to .June 30, 1954, based on percentage of cost rather than on 
percentage of income, nevertheless, in his final administrative deci- 
sion he receded from his position for all years except those ending 
June 30, 1952 and June 30, 1953. The following explanation is given 
in the respondent's brief: "In summary, there were no rulings prior 
to 1952 by the Dcpart~nent  of Revenue concerning depletion allowances. 
The correct analysis of the actions of the Department with respect 
to the three or four returns which ha? indicated for years prior to 
1952 tha t  percentage depletion had been taken as a deduction is that 
the Department of Revenue simply did not have sufficient auditors to 
pursue the matter, and the amounts involved were so small as to 
render investigation by the Department unprofitable, unless the Fed- 
eral Bureau of Internal Revenue had indicated an adjustment should 
be made." 

It is understandable why for practical reasons the North Carolina 
Department of Revenue should rely upon the tax returns accepted by 
the Federal Internal Revenue Service for a proper reflection of t a s -  
able income upon foreign corporations. I t  would seem the Commission- 
er's choice was limited to the following: (1) He  could rely on the rc- 
turn of the taxpayer; (2)  he could send accountants and experts to 
l~lor ida and Tennessee to examine the mines; or. (3)  he could accept 
t h  tl(+mnination made by the United States Internal Revenue Serv- 
icc~, since the inttwsts of both governments were identical-collection 
oC taxes. Recognizing tl~c. necessity for following the last method, our 
(icneral Assembly enacted G.S. 105-142: 

"The net inroinc of a taxpayer shall be computed in accordance. 
with the n~ethod of accounting regularly employed in keeping thc 
books of such taxpayer, but such method of accounting must be 
consistent with respect to  both income and deductions, but i f  
in any case such method does not clearly reflect the income, the 
computation shall be made in accordance with such method as in 
the opinion of the Coinmissioner does clearly reflect the income. 
but shall follolo ns nenrlg as  practicnble the federal practice, un- 
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less contrary t o  the context and in f en t  of this nrticlc." (rrnpl~asis 
added) 

The rccord in this case indicates that on FC~YLINY 25, 1952, for 
thc first time, the Commissioner of Revenue officially inquircd into the 
incthod of determining deplction allowance permitted unrlrr Sort11 
Carolina law by addressing to thc Attorney Gencral ttic following 
inquiry : 

"It  has been the practice of this Department in the past to follow 
the Federal Department in its treatment of deplction methods and 
rates to be used by taxpayers in determining thc deductihlc amounts 
on their income tax returns. 

"The Federal Department permits several basic methods of which 
cost or fair market value is one, and perccntagc of gram income 
another, (The Federal Code, sec. 114,b). The pcrccntagc mctliod has 
been permitted for oil and gas propertics and for mining of rrarious 
metals and minerals for some years." 

* I *  

"The Commissioner will appreciate . . . your opinion a5 to wlrcthcr 
or not this Department can statutorily permit dcplction on a basis 
other than cost or book value." 

The Attorney General's reply to the Conimissioncr's incluiry is not 
in the record and consequently is not subject to our interpretation. 
However, the record does contain the Coininissioncr's interpretation 
in the form of two letters he addresscd to the taxpayer. The firbt lct- 
tcr, dated December 1, 1954, containcd thc folfowing: "An opinion 
of the Attorney General's office, rendered in l l a rch ,  1952, ruled that 
it was improper under existing statutes to allox percentage deplction 
for North Carolina tax purposes. The Xorth Carolina L~gislnture 
did, however, enact such a statute to apply to tax rcturns filed sul~sc- 
quent to June 30, 1953. I n  view of the aforcmcntioncd circumstances, it 
is requested that  you furnish this office with the amount of d~plction 
determined a t  'cost' for each of the two ycars ending 6-30-52 and 
6-30-53." 

The second letter, dated January 20, 1955, containcd thr following: 
"The Attorney General advises that  its opinion, as cxpresscd in lct- 
ter of March 4, 1952, relative to depletion, is still in ordcr in that per- 
centage of incoine depletion could not h a w  bccn allowod under tllc 
provisions of our Statute prior to  thc amendment wliicll hrcamc cf- 
fective June 1, 1953, which provided for thc nllowwncc of percentage 
depletion for the mining of certain specific minerals. We would likc 
to point out, however, that the Coininissioncr has administraiivcly 
accepted returns where percentage of income deplction \\as d r d ~ ~ c t c d  
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for the years ending prior to  the Attorney General's ruling, but has 
consistently disallowed percentage depletion for the period interven- 
ing between the date of the ruling a8nd the date of the amendment 
to the law. Under the circumstances the Department is holding that 
percentage of income depletion would not be permissible for the years 
cnding June 30, 1952 and June 30, 1953." 

Whether the Conmissioner properly interpreted the Attorney Gen- 
eral's views is immaterial insofar as decision here is concerned. The 
responsibility of decision was placed on the Commissioner. -4s of the 
date involved, G.S. 105-264 provided: "It shall be the duty of the 
Comn~issioner of Revenue to construe all sections of this sub-chapter 
iiilposing . . . income or other taxes." (For subsequent amendments. 
see Ch. 1350, Session Laws of 1955; and Ch. 1340, Session Laws of 
1957.) The Attorney General's opinion was advisory. ilrticle 111, 
Sec. 14, Constitution of North Carolina; G.S. 114-2; Lawrence 2'. Shuu., 
210 N.C. 352, 186 S.E. 504. 

I t  is conceded the Commissioner did not pronlulgate any rule or 
regulation with respect to  the method by which reasonable allowance 
for depletion might be determined unless his letters of December 1,  
1954, and January 20, 1955, may be so construed. These letters were 
written long after the expiration of the tax period here involved, 
after the taxpayer had made its returns and calculated and paid the 
t:~s in accordance with its own system of accounting and the method 
sanctioned by the "federal practice." This our State law permitted. 
In  the absence of his own ruling to tht: contrary, in effect a t  the time, 
t l ~ e  Commissioner was without power t o  make a retroactive regulation 
increasing appellant's tax. 

Analysis of the statutes in effect during the periods here involved 
lcads t o  the conclusion tha t  the cost method of determining deduc- 
t iom applied alone to  property subject to depreciation and obsoles- 
ccnce, and did not apply to  phosphate mines which were subject not 
t u  :~llowance for depreciation, but for depletion. Under the specific 
l)rovisions of North Carolina law the taxpayer was permitted to cal- 
c111:ite the deduction according t o  its own system of accounting, fol- 
lowing the Federal practice. This view is supported by amendment 
to G.8. 105-147, Ch. 1031, Session Laws of 1953, which provided: 
"Eotwithstanding any other provisions of this section, the allon-ances 
for depletion . . . in the case of certain mines and other natural de- 
posit:, . . . shall be a certain per centuin of the gross income from the 
~)roperty during the taxable year . . . (including phosphate rock) 
. . ." The amendment seems to  have made mandatory tha t  which was 
~wrl~~iss ible  before-percentage of income depletion. The amendment 
was passed a t  the  first session of the General Assembly following the 
Attorney General's letter to  the Con~missioner. The timing of the 
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amendment and its contents strongly suggest it mas intended as n 
legislative interpretation of existing law which the Conlmissioncr had 
misinterpreted. The Session Laws of 1955, Ch. 1331, further itmcnded 
G.S. 105-147 by providing: "The basis for determining thc allownncc 
for depletion shall be the book value of the property in all cases in 
which the Federal Government uses hook value to dctcrminc the 
deduction allowance by it for depletion under the provisions of thc 
Internal Revenue Code of 1954." The Revenue Code, Sections 11 and 
12, provides for depletion of certain property on the hasis of cost. 
However, Section 613 specifically provides that the allowance for dc- 
pletion of phosphate mines shall be upon the basis of pcrccritagc of 
income. 

The appellee on the argument conceded that the court's fintling of 
fact S o .  3 must be sustained in order to affirm the judgment. 'l'l~c 
essence of the finding is that  prior to March 4, 1952, the Cornmissioncr 
of Revenue had neither established an administrative practice nor had 
promulgated any rule or regulation authorizing the taxpaycr to use 
percentage of income as a method of determining its depiction allow- 
ance. The answer is the taxpayer did not need a rule or regulation of 
the Con~n~issioner permitting it to determine its deduction for tlcplc- 
tion on the basis of percentage of income. The law gave t h ~  permis- 
sion. In  the absence of law or regulation to the contrary, tllc tas-  
payer's method of accounting and the Federal practicc controlled. 
Both provide for depletion on the basis of percentage of incomc. The 
Con~missioner did not contend and the court did not find that 1)cr- 
centage of income would provide an unreasonable deduction for  tlc- 
pletion. The record is clear that the Colilmissioner levied t l ~ c  atldi- 
tionai tax upon the theory that  the State law did not permit t11c tlc- 
duction on the percentage of income basis but, on the contrary, rc- 
quired the deduction to be made on the basis of cost-a mi.5takcn vicw 
of the law. 

The evidence is insufficient support for the court's finding S o .  3. 
The Commissioner was without authorit,y to levy the addition:il tns .  
The judgment of the Superior Court of Wake County is 

Reversed. 

ROBERT L. DAVIS I11 AND WIFE ANNIE S. DAVIS, MARGARET IJAYIS 
ALLEN AND HURBAND, W. A. ALLEK. . ~ N D  J A N I E  DAVIS GRIFb'IX, 
UNMABBIED, V. FRANCIS MILLARD GRIFFIAT, Mi. A. ALLEN I l l ,  A x n  

FRANCES MARION ALLEN, MINORS, A S D  THE UYRORY SEXT 01. Rrmn 
KIN OF R O B E R T  L. DAVIS 111, T I r s  usuonx  X E X T  01; n ~ o o r ~  r i r ~  ( IF  
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MARGARET DAVIS ALLEN, AND TIrE UR'BORN NEST OF BLOOD KIN OF 
JANIE DAVIS GRIFFIN, APPEARING HERE BY THEIR GUARDIAN AD LITEM, 
SAM B. UNDERWOOD, JR.  

(Filed 4 June, 1958.) 

Partition 3 4a- 
I n  this proceeding for partition of a number of tracts of land, peti- 

tioners asserted title in fee simple in an undivided portion of each tract 
and a life estate in an undivided portion of each tract, with remainder 
in fee to defendants, minors and unborn children represented by guardian 
ad litem, but there was no allegation as  to defendants' interest, and the 
will under which the nature of such interest could be determined was 
not set out. Held: Judgment for actual partition as  prayed must be set 
aside and the cause remanded for reformation of the pleadings and the 
finding of necessary facts. 

PARKER, J., took no part  in the consideration or decision of this case. 

APPEAL by defendants from Bundy, Resident Judge, Third Judicial 
District, in Chambers, March 29, 1958. from PITT. 

Special proceeding for actual partit~on of land, heard in Superior 
Court upon appeal by guardian ad litern of defendants from judgment 
of Clerk of Superior Court for partition as prayed. 

From judgment of Bundy, Resident Judge, holding that  Clerk of 
Superior Court had jurisdiction to grant the relief sought in the peti- 
tiol;, and confirming in all respects the judgment of Clerk, defendant 
guardian ad litem appeals to  Supreme Court arid assigns error. 

Lewis & Rouse for plaintiff, appellc~es. 
Underwood & Everett for defendant, uppellants. 

WINBORNE, C. J. The order of pa~tihion signed by the Clerk ap- 
pears to  have been based upon the record of appointment of guardian 
ad litem, and pleadings. 

There are no findings of fact. 
Hence, i t  is appropriate to analyze the record and pleadings to as- 

certain if they are sufficiently definite and accurate to  justify the 
coticlusion reached by the Clerk. They do not appear to be. 

I n  the caption of the petition Robert L. Davis I11 and wife, Annie 
S. Ilavis, Margaret Davis Allen and husband, W. A. Allen, and Janie 
Davis Griffin, unmarried, are named petitioners and Francis Millard 
Griffin, W. A. Allen I11 and Frances Marion Allen, minors, and the 
unborn next of blood kin of Margaret Davis Allen, the unborn next 
of blood kin of Janie Davis Griffin and the unborn next of blood kin 
of Robert L. Davis 111 are named as defendants. 
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And in paragraph 1 of the petition it is set forth that  defendants 
W. A. Allen I11 and Frances Marion Allen are minors and reside 
with their parents W. A. Allen and Margaret Allen, and Francis Mil- 
lard Griffin is a minor and resides with his mother, Janie Davis Griffin. 

It is set forth in paragraph 2 of the petition (1) that  Robert L. 
Davis 111, Margaret Davis Allen and Janie Davis Griffin own ( a )  
a fee simple interest in some undivided portion of each tract of land 
hereinafter described fifty-seven tracts, and (b)  a life estate in some 
undivided portion of each tract of said land, and (2) that "the de- 
fendants herein named own a remainder in fee of the undivided por- 
tion of each and every tract hereinafter described in which the peti- 
tioners, Robert L. Davis 111, Janie Davis Griffin, and Margaret Davis 
Allen own a life estate." 

I t  is also set forth in said paragraph 2 of the petition that the lands 
in which the petitioners Robert L. Davis 111, RIargaret Davis Allen 
and Janie Davis Griffin own a portion in fee simple and a portion 
in life estate, with remainder in fee to  "the defendants, herein named. 
in that  portion in which said Robert L. Davis 111, Margaret Davis 
Allen and Janie Davis Griffin own a life estate are described" as 
therein set forth. Then follows description of each of the fifty-seven 
tracts, and as to  each tract the interests petitioners own are set forth. 
For example, after the description of the first tract it is stated that 
"the petitioners own a fee simple interest in two-fifths undivided in- 
terest in this tract of land and a life estate in three-fifths undivided 
interest in said tract of land." But there is no allegation as to de- 
fendants' interest. 

And it  is set forth in paragraph 3 of the petition that  petitioners. 
naming them, are of full age, and that  defendants W. A. Allen 111. 
Frances Marion Allen and Francis Millard Griffin are minors with- 
out general or testamentary guardian. 

I n  paragraph 4 of the petition it  is set forth that  "petitioners * * " 
desire to  hold their interest in said lands in severalty or as tenants in 
common in fee simple to  the extent that their interests in all the said 
tracts of land entitle them to hold and desire to  hold the remainder 
of said tracts of land as by life estate affected wi th  the revnainder and 
contingencies as to which each of said tracts i s  now affected; and that 
the nature and quantity of tracts of land, described in paragraph 2 of 
the petition are such that an actual division thereof can be made 
among the aforesaid tenants in common. (Emphasis supplied) But the 
"contingencies" are not described. 

"Wherefore, the petitioners pray: 
"First: That  the court appoint a guardian ad litem to represent 

said minors and unborn next of blood kin of Margaret Davis Allen. 
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the unborn next of blood kin of .Janie Davis Griffin, and tlic unhorn 
next of blood kin of Robert L. Davis 111. 

"Second: That  commissioners be appomted to allot to the petit~ou- 
ers (naming them), as tenants in common, in fee simple, so many 
~ndividual tracts of land as their interest in all of said tracts entitle 
them to hold separately and apart from the tracts in which they own 
a life estate. 

"Third: That the costs incurred in this proceeding be taxed against 
the petitioners. 

,'Fourth: For such other and further relief to which they may be 
entitled under the law." 

And the petition for the appointment Guardian ad litem, showeth 
t o  the court the purpose of the procecding, rrnding in part "so that  
the petitioners would hold in severalty or as tenants in common in 
fee so much of said lands as their undivided interest in fee simple in 
all of the tracts of land described in the petition filed in this cause 
would justify, and would hold the other tracts by life estate with 
remainder in fee pursuant to  the terms of the last will and testament 
of R. L. Davis." But the provisions of the will are not set out in the 
record. 

And the record discloses that  Sam B. Underwood, ,Jr.. has been 
duly appointed guardian ad litem of minor defendants, Francis Millard 
Griffin, W. A. Allen 111, and Frances Marion Allen, and of the unborn 
next of blood kin of Robert L. Davis 111, Margaret Davis Allen and 
Janie Davis Griffin, in this proceeding, and authorized and directed 
to  appear and defend the same on the iuinors' hchalf as such guardian 
ad litem, and that  he accepted the appointment and agreed to act 
faithfully and diligently in said capacity. 

The guardian ad litem, answering in pertinent part, aver, "that 
except as herein admitted the allegations of paragraph 2 oi the peti- 
tion are denied; it being specifically admitted that under the will of 
the late R. L. Davis, who died testate in Pi t t  County, and which said 
will is duly of record in the office of thc Clerk of Superior Court of 
Pi t t  County in Kill  Book 6, a t  page 535, certain lands or interests 
therein were devised to  the five childrcn of the late F M Daws, 

. Here the question arises as to  "what intcwt-" .  Does namely + * + " 
the will shed light? But it  is not here! 

Here follo~vs genealogical data affecting the five children of thc late 
F .  11. Davis. (and) it  is further admitted that  subsequent to  the dent11 
of R. L. Davis the late F. M. Davis, together with his n-~fe, Lucy B. 
Davis, executed deeds for certain interests in the lands hereinafter 
described, as will more fully hereinafter appear." 

Then there follows "admissions with respect to variou- parcels of 
land herein described ' * * ": 
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"Tract No. 1 " " * known as the Marlboro Farm, devised by the 
will of R. L. Davis to  the five children of F .  M. Davis for their lifetime 
in equal shares, and upon the death of Frances Marion Davis his one- 
fifth share therein passed in fee to  his brother and three sisters, so 
that  a 3/60 undivided interest in the said tract of land was then held 
in fee by Janie Davis Griffin, a 3/60 undivided interest in fee was 
held by Margaret Davis Allen, and a 3/60 undivided interest was 
held by Robert L. Davis 111; and upon the death of Virginia Elizabeth 
Davis her one-fifth (12/60) share therein passed to Janie Davis Grif- 
fin, Margaret Davis -411en and Robert L. Davis 111, in the propor- 
tion of a 4/60 undivided interest t o  each, and that  the share in fee 
which had passed to the said Virginia Elizabeth Davis upon the death 
of Frances Marion Davis likewise passed in the proportion of 1/60 
to the said Janie Davis Griffin, Margaret Davis Allen and Robert L. 
Dnvis 111, so that the said Janie Davis Griffin, Margaret Davis Allen 
and Robert L. Davis 111, by virtue of ' the terms of the will of R. L. 
Davis and the deaths, as aforesaid, of Frances Marion Davis and 
T-irginia Elizabeth Davis, now own each an 8/60 undivided interest 
in fee: a total of 24/60 undivided interest in fee, in this tract of land, 
together with a life estate in the remaining 36/60 (3/5) undivided 
interest. in the said tract of land." (Emphasis supplied) 

But if these two decedents only took a life estate under the will 
of R. L. Davis, how could any interest pass from them on their death? 
Indeed, there does not appear in the said answer any admission as to 
who owns t8he remainder in the 36/60 share, or the terms and condi- 
tions under which the remaining interest is held. 

Then follows description of the fifty-seven tracts of land, with nd- 
mission only as to interest owned by petitioners. 

;lnd for further answer and as an affirmative defenset the guardian 
ad litem avers and says: 

"1. That. G.S. 41-11 provides for a sale, lease or mortgage 'where 
there is a vested interest in real estate and a contingent remainder 
ovcr to persons who are not in being, or when the contingency has not 
happened which will determine who the remaindermen are' but that 
such statute makes no provision for an actual partition or division 
such as is sought by petitioners in this proceeding, and that  no statu- 
tory aut'hority exists for the kind of partition contemplated and de- 
sired hy petit,ioners in this proceeding. 

"2. While it is admitted that the lands described in the petition 
are extensive in quantity and are made up of various types of improved 
and unimproved lands, the partitioning of such lands in the manner 
sought by the petition so as to have all of said tracts held in fee by 
,Tnnie Davis Griffin, Margaret Davis Allen and Robert L. Davis 111, 
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and all of the other tracts of land held by life estate of the said Janie 
Davis Griffin, Margaret Davis Allen and Robert L. Davis 111, with 
the remainder over to their next of Blood kin, is not provided for by 
statute nor by the common law, and such lack of authority and failure 
of the court to  have jurisdiction to grant the relief sought is specific- 
ally pleaded in bar of the petitioners' right to h a w  the relief sought 
in this proceeding." 

In  the light of the admissions and denials set out in the answer, 
and the plea as hereinabove set forth, it would seem that  for a proper 
consideration of the questions presented, this Court should have the 
benefit of acquaintance with the terms and conditions of the will of 
R. L. Davis,-and as to who are the remaindermen, and as to  who 
are "next of blood kin" of petitioners and otherwise as the term is 
used in this proceeding. 

Hence the judgment will be set aside and the cause remanded t o  the 
end that  perhaps the pleadings may be reformed, or hearing had, and 
facts found and conclusions made as to  justice appertains, and the 
law directs. 

I n  future proceedings the parties may find it less confusing to con- 
sider only a tract selected as typical of each group of like factual 
situation. 

The petitioners will pay the costs of this appeal. 
Remanded. 

Parker, J., took no part in thc consideration or decision of this case. 

ST.4TE V. ALONZO NEAL. 

(Filed 4 June, 1958.) 

1. Homicide 9 8a- 
Involuntary manslaughter is the unlawful killing of a human b e i ~ ~ g  

unintentionally and without malice, but proximately resulting from the 
commission of a n  unlawful act not amounting to a felony, or some act 
done in an unlawful or culpably negligent manner, and where fatal con- 
sequences of the negligent act were not improbable under all the facts 
existent a t  the time. 

2. Same-- 
Culpable negligence is such recklessness or carelessness, resulting in 

injury or death, a s  imports a thoughtless disregard of consequenccls or 
a heedless indifference to the rights and safety of others. 
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3. Homicide § 23-- Evidence held sufficient t o  support conviction of 
involuntary manslaughter. 

The evidence, considered in the light most favorable to the State, 
tended to show that defendant and his son-in-law, in an intoxicated con- 
dition, were walking to defendant's home late a t  night, that defendant 
came into his house and asked his wife for a gun and shell, that he took 
the gun and went back out of the house and that in just a matter of 
minutes his wife heard a shot. There was testimony of defendant, with 
corroborating evidence, to the effect that defendant saw something mov- 
ing just beyond his yard, thought it  was a piece of paper or a prowler, 
fired, and then discovered that he had shot his son-in-law inflicting fatal 
injury. Held: The evidence is sufficient to be submitted to the jury and 
sustain a verdict of guilty of involuntary manslaughter, since it dis- 
closes acts on the part of defendant importing a thoughtless disregard of 
consequences or a heedless indifference to the rights and safety of others. 

-APPEAL by defendant froni Johns ton ,  J., a t  Deccniber 2, 1957, Crim- 
inal Terni GUILFORD Superior Court, Greensboro Division. 

Criminal prosecution upon a bill of indictinent charging clefcndant 
with the crime of murder in tlie first degree of Lucian Graves,-a 
true bill having been found a t  October 21 Criininal Terni, 1957. 

Vpon the call of the case for trial, defendant being present and 
represented by counsel, tlie Solicitor for tlie State announced in open 
court tliat the State does not desire to put defendant on trial for first 
degree murder, but asks for a verdict of murder in tlie second degree 
or such verdict as the evidence and the law in this case may warrant. 

The defendant through his counsel entered a plea of not guilty. 
I n  Superior Court the Solicitor for the State and counsel for de- 

fendant stipulated that  the deceased, Lucian Graves, came to his 
death as a result of a gunshot wound in his abdomen on the 22nd 
day of September, 1957; and tliat the shooting of Lucian Graves oc- 
curred in Guilford County outside tlie city of Greensboro, North 
Carolina. 

Howard Richardson, brother-in-law of deceased Lucian Graves, 
each a son-in-law of defendant, as witness for the State testificd on 
direct examination, briefly stated, as follorvs: "I saw Alonzo S e a l  a t  
his home back on September 22, 1957, a little while before sundown 
* Y * Me and Alonzo went together to Alt. Zion to Isle!.'- Sweet 

Shop. \Yliile we were there Lucian Graves came * * * around 9 :30 " * " 
.After nie and Alonzo Neal got to the Sweet Shop, around 7:30, we set 
al.ound the fire a while,-drank beer, a couple of beers or two. We did 
nothing else. When Lucian got tliere, we set around and talked. Lucian 
bouglit me a beer * " * I didn't see Alonzo drink any " " * I couldn't say 
how many beers Alonzo Neal drank, I have no idea. Lucian drank 
beer. I don't know how inany lie drunk. I seen liini drink one. I stayed 
a t  tlie Sweet Shop until around 12:30 or 1 o'clock when they closed 
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* * "  All three of us were still together a t  tha t  time. We left together 
* * *  going * * " down to Neal Town to Seal 's  home " " * I was going 
t o  get one of the boys to  carry nie home * * * Lucian * * * usually 
spends the night * * * a t  Alonzo's house * * " The three of us were 
walking when we left the Sweet Shop * * * Alonzo " * " stopped and 
said he had to  go out in the woods. And me and Lucian Graves kept 
on down the road * * * I stopped a t  the club house and Graves kept 
on going * * * The point where Alonzo went out in the woods is about 
half-way between Mt .  Zion and Neal Town. It 's  about 200 yards or 
better from Neal Town to the club house where I stopped * * * The 
club was open and I reckon I stayed there about 30 minutes or better. 
After I left the club house I went down to Alonzo's. I did not see 
Alonzo in the meantinie between the time that  he dropped off there 
in the woods and the time I went in the club house. I did not see Lu- 
cian Graves, the deceased, from the time I left him there a t  the club 
liouse. When I left the club house and got to Alonzo's, the first per- 
son I saw was Alonzo. H e  was standing on the porch, I think * * * 
When I walked up to the porch * * * he said he had shot Lucian and 
'come on with me to get an ambulance.' I went with h i n ~  I saw Lucian 
laying out in the yard, close by the porch; lie was on his back. 1 
saw the wound in his stoiiiach, in front part of him. H e  was conscious. 
I remember him saying, 'Somebody help me.' That 's  all I understood 
liiin to say. After going for the ambulance, I returned to Alonzo's 
home * * * He was saying nothing then." 

And tlie witness Richardson further testified substantially as fol- 
lows: Returning after midnight, tlie three of thein walked down Huf- 
fine Mill Road until they reached a dirt road leading toward Neal 
Town. I t  is a winding road along n h l c l ~  there are several liouses,- 
the settlenlent being known as Keal Town. The road runs about a 
mile or 21 mile and a half into that settlement. The road forks, and 
a t  the fork to  thr: left tlie last liouse is that of Alonzo Neal. The road 
ends a t  the citv dump. And during tho times the witness had visited 
tlm-e he had SIWJI  papers strewn over the lawn. 

There i~ evidence tending to show that defendant's liouse faces 
5outl1; that the front porcll is on the soutli side; that tthere is a drive 
conilng into tlic home froln the east and makes a lititle circle in the 
yard and goes Imck into tlie little road; that there is a telephone l~o le  
on Seal 's  proprrty ap~)rosimately f o ~ t y  feet from the house; that a 
C R I )  n a ?  found 100 feet from the corner of  the porcl~, lust ahout where 
the l ~ t t l r  drive c o n w  l ~ a c k  into the drive; tha t  about tlie point where 
tlie cal) was found there n-a:: a large spot or puddle of blood: and 
that there was :i trail of blood from tlie cap up to about two fret from 
the porch, wlierc there were several splotrhes of blood. 
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And the officer testified that  defendant did not tell him that he owned 
the land where the cap and blood were found. 

There is evidence tending to show tha t  the wound in deceased's 
stomach about the belt line was blown all open * * * seemed to be 
about two or three inches in diameter,-with intestines hanging down. 
And in this connection there is evidence that the gun used by defend- 
a n t  had a "poly-choke" on it, and that  "the choke on the gun deter- 
mines the  pattern of the shell when i t  is fired, and, if fired a t  close 
range, the whole shot goes into the object which i t  hits." 

The witness Richardson further testified in pertinent part:  "* * * 
When I got down to  Alonzo's house I * * * saw Alonzo standing on 
the  porch. He  did not have that  weapon (indicating) in his hand * * * 
Alonzo said to  me '1 shot Lucian, get an ambulance.' He  also told me 
that he saw what he thought was a piece of paper that  was in the 
yard. He also told me that  prowlers had been around his house a t  
night on previous occasions and that he shot to frighten them away if 
they were there " * " He also told me that  he did not know i t  was 
Lucian when he fired * * " and that  after he fired * * * and saw what 
was then a human he ran to it and discovered i t  was Lucian." 

And there is evidence tending to  show that defendant made other 
statements to the officers: (1) The first time a t  the hospital that "he 
had gone to bed and some time after had gone to sleep he heard his 
dog barking; that he had heard them barking on three or four oc- 
casions before and thought there were prowlers around the house, so 
he got his shotgun and went out on the porch and saw something 
move and he shot the moving object, and * * * went out and found 
that  i t  was Lucian; that  he went back to  the house and told his wife, 
'Lord, I have shot Lucian.' " 

(2)  Later a t  his house defendant stated "that he had been making 
his rounds and was coming in to his home down this driveway and 
saw something move out in the grass and he went in his house and 
asked his wife for the shotgun and a shell, and she got his gun and 
gave him a 16-gauge shell that  wouldn't fit, and he said 'This don't 
fit, get me another shell.' He  said she got a 12-gauge shell, the only 
two he had, and he put that  in the gun and went back out in the 
yard and * * * saw this object moving by the driveway, and didn't 
bring the gun to  his shoulder, but * * * just picked i t  up and fired * * " 
from his waist. He  said he thought the object was a piece of paper, 
something moving * * " he was firing a t  * * * tha t  after he shot a t  
what he thought was a piece of paper * * * he realized then tha t  he 
had shot Lucian and Lucian was asking for help and he helped him 
get back up to  the edge of the porch, and then went in the house and 
asked his wife to call an ambulance." 
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And there is evidence without objection tha t  "his wife said in his 
presence tha t  he had not been home, that  he had not been to  bed, 
tha t  he came into the house and asked for the gun and shell; that 
she got the gun and the shell and he went back out of the house and 
in just a matter of minutes she heard a shot. T h a t  statement was 
made by his wife * * * before he told * * * tha t  he had been out mak- 
ing his rounds." 

There is also evidence that the deceased when last seen by the wit- 
ness Richardson on the road, "he was pretty heavily under the in- 
fluence of beer." 

The officer testified that defendant when seen a t  the hospital, to 
which deceased was taken, "seemed to  be pretty well under the in- 
fluence of something"; tha t  "even so, he was calm." 

And the witness Richardson, under cross-examination, testified "* 
I have frequently visited in the home of Alonzo Neal. On those oc- 
casions I have seen the deceased " while I was there * * Dur- 
ing the times I have seen him visiting in the home of Alonzo Neal I 
have never heard any quarrels between them * never heard of 
any trouble between them. It seems so that  Lucian Graves enjoyed 
the use of Alonzo Neal's home * * Lucian Graves and his wife are 
divorced. His  wife is living elsewhere." 

The case was submitted to  the jury under charge of the court. and 
tlie jury for its verdict finds the defendant Guilty of hlanslaughter. 
And to judgment pronounced and entered, defendant excepts and ap- 
peals to  Supreme Court, and assigns error. 

A t t o r n e y  General M a l c o l m  B. Seawell,  Assis tant  A t t o r n e y  General 
M o o d y ,  and  Richard T .  Sanders,  S t a f f  .-lttomey, for t h e  S ta te .  

H a ~ r l l  R. Stnnlell for  t l r fendant ,  appel lant .  

\YISBORSE, C. .I. \YI)ile defendant, through his counsol, brings 
forward and presents on this appeal several assignments of error based 
upon exceptions taken during the course of the trial and to portions 
of the charge, tlie one most stressfully urged for error relates to denial 
of his inotions for judgnient as of nonsuit. 

I n  this connection, involuntary manslaughter is defined to be the 
unlan-ful killing of a l~unlan being unintentionally and without innlice 
but proximately resulting from tlie conimission of an unlawful act 
not ainounting to n felony, or some act done in an unlawful or cul- 
pably negligent iiinnner, and where fatal consequences of the negligent 
act were not improbable under all tlie facts existent a t  the time. S. 21. 

TT'illiums, 231 S.C. 214, 36 S.E. 2d, 574, and cases cited. Indeed. as 
stated in S 2'. Roirnt)~ee,  181 K.C. 535,  106 S.E. 669, "Culpable neg- 
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ligence under the criminal law is such recklessness or carelessness, 
resulting in injury or death, as imports a thoughtless disregard of 
consequences or a heedless indifference to the safety and rights of 
others." 

In the light of these principles, applied t o  the evidence in case in 
hand, taken in the light most favorable to  the State, as is done in 
considering motions for judgment as of nonsuit, G.S. 15-173, the Court 
is of opinion and holds that a case for the jury is properly made t o  
appear. 

The circumstances under which the shooting occurred as reflected 
by the various statements made by defendant t o  officers are sufficient 
t o  import "a thoughtless disregard of consequences, or a heedless in- 
difference to the safety and rights of others." 

The matters to  which other assignments of error relate have been 
given due and careful consideration, and in them prejudicial error is 
not made to appear. They require no express treatment. 

Hence in the judgment from which appeal is taken, there is 
No Error. 

H. 1,. WIIiLIFORD V. SOUTHERN FIRE INSURANCE COMPANY. 

(Filed 4 June, 1938.) 

1. Insurance 13- 
Where a policy of insurance sets forth the manner of computing loss 

corered thereby, such procedure must be followed in computing the loss. 

I. Insurance 8 5% 
Where a policy of crop-hail insurance provides that the amount 

recoverable should not exceed a stipulated sum per acre without regard 
to the value of the crop, the procedure provided in the policy for figuring 
lose thereunder must be followed, and an instruction charging that the 
measure of damages would be the difference between the market value 
of the crop immediately before and immediately after damage by the 
risk corered, must be held for error. 

3. Appeal and Error  9 31- 
The fact that plaintiff's evidence relates to an inapplicable theory of 

liability does not justify nonsuit, since plaintiff is entitled to have an 
opportunity to produce, if he can, evidence establishing liability upon 
the correct theory. 

APPEAL by defendant from Hall ,  J., October Term 1957 of DURHAM. 
This is a civil action instituted by the plaintiff against the defend- 

ant Sout,hern Fire Insurance Company to recover under the provisions 
of an annual percentage crop-hail insurance policy, No. H 24323, 
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issued by the defendant to  the plaintiff, for damages allegedly caused 
by hail and wind on 11 August 1955, in a storm which was designated 
by the United States Weather Bureau as Hurricane Connie. 

The policy of insurance was in full force a t  the time the alleged 
damage was sustained and covered 8.5 acres of tobacco. The crop 
was insured in the sum of $300.00 per acre or a total of $2,550.00. 

The plaintiff alleges that on 11 August 1955, a t  approxin~ately 10:OO 
fi.m., the  8.5 acres of plaintiff's tobacco covered by the aforesaid 
policy of hail insurance were badly damaged by hail and concomitant 
wind. Tha t  as a result thereof the plaintiff's tobacco crop on the said 
8.5 acres suffered a loss of approximately 33-1/3 to  50 per cent of 
the value of said tobacco. Tha t  the hail alone damaged the plaintiff's 
tobacco to  a greater extent than 5 per cent which is the  minimum re- 
quirement for a covered loss under the terms and provisions of the 
policy. 

The jury answered the issues submitted as follows: 
"Was the plaintiff's tobacco on the 81/2 acres covered by the terms 

of Sourthern Fire Insurance Policy S o .  24523 damaged to the ex- 
tent of 5% or more by hail only? 

"Answer : YES. 
"What amount, if any, is the plaintiff entitled to recover of the 

defendant? 
"Answer: $769.50 with interest from October 19, 1955." 
The defendant appeals, assigning error. 

Bryant ,  Lipton,  Strayhorn d? Bryant  for plaintiff, appellee 
Joyner d? Howison for defendant,  appellant. 

DENNY, J. The following provisions contained in the insurance 
policy under consideration must be considered in the disposition of 
this appeal: 

1. "Determination of Loss. Unless otherwise provided, the anlount 
payable hereunder shall not exceed the same percentage of the in- 
surance applying per acre a t  date of loss as the ascertained percentage 
of insured loss per acre a t  such date, but not exceeding the actual loss 
sustained by the insured. 

2. "Special Conditions (Additional perils.) On any insured acre of 
tobacco, this insurance covers loss by * * " wind when such wind is 
simultaneously accompanied by hail in an amount sufficient to damage 
the tobacco to the extend of 570 or more by hail only. 

3. "Loss adjustment: tobacco. I n  determining any insured loss on 
tobacco, insurance shall apply only to marketable, comn~ercial leaves. 
The individual leaf shall be the unit of measurement of loss. If adjust- 
ment is made before the tobacco is topped, such adjustment shall be 
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based on an average leaf production for mature plauts of not less than 
20 leaves. * * Forty punctures, each puncture approximately 3/4 
square inch in area or the equivalent thereof shall constitute the total 
destruction of one leaf. If a leaf is severed a t  or near the stalk by a 
peril insured against, such leaf is totally destroyed. If a fractional 
part of one leaf is destroyed by either punctures or breakage the loss 
shall be in proportion. If loss occurs after harvesting has begun, the 
insured shall leave untouched in every damaged field not less than 30 
consecutive plants for each acre, said plants not to  be left on terrace 
row, outside row, or the ends of a row." 

In  the determination of any loss under the provisions of the policy 
of insurance involved in this appeal, it must first be determined what 
percentage or amount of the original coverage was in effect a t  the time 
the loss occurred. There is no dispute in respect t o  this provision. I t  
is conceded that one-fifth, or 20 per cent, of the crop of tobacco grown 
on the 8.5 acres of tobacco covered by the policy had been harvested 
on the date of the alleged loss. Therefore, only 80 per cent of the 
original coverage of $300.00 per acre was in effect on the date of the 
alleged loss, to wit $240.00. 

In  45 C.J.S., Insurance, section 979, page 1168, it is said: "In the 
absence of statute, the method of computing the loss under a policy 
of hail insurance, and the extent of insurer's liability therefor, is gov- 
erned by the provisions of the policy. If the policy is an open one, the 
extent of liability is measured by the actual amount of damages sus- 
tained; but, if the policy is valued, as where i t  fixes the value of the 
crop per acre and provides for payment of the loss on the basis thereof, 
insured may recover on that basis, regardless of the actual value of 
the crop destroyed; and in this connection i t  is the uncertainty of 
amount which distinguishes the open from the valued policy." 

The policy under consideration is what is known as a "valued poli- 
cy." I t  fixes the amount recoverable not in excess of a certain amount 
per acre without regard to the value of the crop. The policy having 
fixed the amount of insurance recoverable, it deals with percentages 
of loss to  the crop to be ascertained in the manner set out in the policy. 
There being no contention that  the tobacco crop of the plaintiff was 
worth less than $240.00 per acre a t  the time of the alleged damage by 
hail and wind, the plaintiff would be entitled to recover that  portion 
per acre which the ascertained percentage of the damage or loss per 
acre would bear to the amount of insurance in effect per acre. Or, to 
put it another way, if the jury should determine that  the crop was 
damaged by hail to the extent of 5 per cent or more, and that  the hail 
and wind accompanying the hail storm caused a loss of 33-1/3 per 
cent of the crop, the plaintiff would be entitled to  recover one-third of 
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the $240.00, or $80.00 per acre, multiplied by the number of acres in- 
~ o l v e d .  Glandon v. Farmers' Mutual Hail Ins. Ass'n. of lowa, 211 
1on.a 60, 232 N.W. 804; Lee v. ,Vationul Liberty Ins. Co. of America 
(Dist. Court, N.D. Texas),  35 F Supp. 898; LYational Liberty Ins. Co. 
v. Herring Nat .  Bank (C.C.A. Texas),  135 S.W. 2d 219; Twin Ci ty  
Fire Ins. Co. v. Grindstaff (C.C.A. Texas),  152 S.W. 2d 845: Insurance 
of ATorth America v .  Mathers (C.C.A. Texas),  31 S.W. 2d 1095; In-  
surance Law and Practice, by Appleman, Volume 6, section 3888, page 
246; Anno.-Hail Insurance-Construction, 4 -4.L.R. 1300; 35 A.L.R. 
268; 129 A.L.R. 1070. 

The defendant assigns as error the refusal of the court below to 
sustain its motion for judgment as of nonsuit, interposed at  the close 
of plaintiff's evidence and renewed a t  the close of all the eritlence. 

It  will be observed that the jury was instructed to the effect tha t  
the measure of damages to be ascertained on the second issue "would 
be the difference between the market value of plaintiff's tobacco crop 
immediately before the damage by hail or by hail and winds simul- 
taneously accompanied by hail, if you find that it was so clamaged, 
and its value immediately thereafter." 

The defendant excepts to and assigns as error that portion of the 
charge quoted above. The exception is well taken and muqt he sus- 
tained. 

The amount recoverable under this policy, as we hare  !)eretofore 
pointed out, is not to  be measured by tlie difference in the market 
value of the tobacco immediately before the alleged loss I)!. l m l  and 
wind and its market value immediately thereafter; the amount re- 
coverable, where the loss is less than total, is tlie percentage of loss 
per acre which such per cent bears to  the amount of insurance per 
acre. Glandon v. Farmers' Mzitzial Hail lnsurnnce Ass'n. of Ioula, supm. 

I t  must be conceded that in computing loss under a policy of in- 
surance, the manner of computing such loss, when set out in tlie policy, 
must be followed. Andrews v. Insurance Co., 223 S . C .  383, 27 S.E. 
2d 633; Zibelin I ) .  Insurance Co., 229 N.C. 367,50 S.E. 2d 290: Firlelztg- 
Phenix Fire Ins. Co. v. Henry,  248 Ky. 818, 60 S.W. 2d 111: (;lnndon 
tl. Farmers' .Muf1~n2 Hazl Insurance Ass'n. of Iowa, supra. 

In  A n d r e w  v. Inszirance Co., supra, the court below cll'lrged the 
jury in effect that the measure of damages would be the difference 
in the reasonable market value of the airplane immediately before 
the fire and the reasonable market value thereof immediately there- 
after. The defendant excepted to and assigned as error thl.: instruc- 
tion by the court and appealed. This Court buotained the a,-ignment 
of error for the reason that the insurance policy upon n-hlch tile 
action was bottomed prescribed the measure of recovery for loss of 
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the inbured's aircraft. Likewise, the policy under consideration on 
this appeal prescribes the manner and method to be followed in 
ascertaining the percentage of loss. 

I n  view of the theory upon which the case was tried below, i t  is 
apparent that  much inadmissible evidence was admitted. Tha t  being 
so, the plaintiff in our opinion is entitled to have an opportunity to 
produce, if he can, evidence establishing the percentage of loss to  
liis tobacco crop a t  the time of the alleged loss, to  be ascertained in 
substantial conformity with the manner prescribed in the policy. 
Hence, the ruling of the court below on the motion for judgment as  
of nonsuit will be upheld. Early v. Eley, 243 N.C. 695, 91 S.E. 2d 
919, and cited cases. 

Since there must be a new trial, we deem it unnecessary to discuss 
the appellant's additional assignments of error as they may not re- 
cur on the next trial. 

New Trial 

W. R. BTERLT, C o a r h m s ~ o n ~ ~  v. R. G .  DELK. 

(Filed 4 June, 1958.) 

1. Judicial Sales § 7- 
The remedy to compel the purchaser a1 a judicial sale to comply with 

his bid is by motion in the cause, and ordinarily the court will dismiss 
ex i?~r ro  motu an independent action brought by the commissioner to 
compel the purchaser to comply with his bid. 

2. Abatement and Revival 3- 
where jurisdiction of the court has attached as  to the parties and the 

subject matter in a n  action, which action remains pending for the pur- 
pose of granting relief thereafter sought by an independent action, the 
court will ordinarily dismiss the independent action ea? mero motz~ in 
order to preserve orderly procedure and avoid multiplicity of suits and 
save costs. 

APPEAL by plaintiff from Olive, J., a t  March Term, 1958, of RAN- 
DOLPH. 

Controverky without action to determine whether upon the facts 
agreed the defendant, high bidder a t  a judicial sale, may be required 
to pay the purchase money in compliance with his bid. 

The instant action, instituted in Randolph County, is ancillary to 
an action previously instituted and still pending in Guilford County 
-High Point Division-entitled "Ida Grace Taylor v. Fred M. Tay- 
lor." 

In  the Guilford County case the plaintiff wife brought suit against 
her husband for alimony without divorce and for counsel fees, under 
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G.S. 50-16. The action was instituted 4 October, 1956. The plaintiff 
alleged in her complaint that the defendant n-as a nonresident of the 
State of North Carolina, and that  after due diligence personal service 
could not be obtained upon him within the State. On the day the 
action was instituted, the clerk entered an order directing that  the 
defendant be served with summons by publication. The .;sine day 
the clerk also issued a warrant of attachment, directed to the Sheriff 
of Guilford County, commanding him to attach the property of the 
defendant found in his county. The writ was returned under date of 
6 October, 1956, signed by the Sheriff of Randolph County. chowing 
that it was executed by him tha t  day by levying upon the defendant's 
interest in a specifically described lot located in the City of Asheboro, 
Randolph County. The lot, as shown by the record i11 the case on 
appeal, was and is held and owned by the plaintiff and the defendant 
a3 tenants by the entirety. The notice of summons by publication 
recites that  the defendant was allowed until 24 Novembe~.  1956, t o  
appear and plead to the con~plaint. However, on 18 October, 1956, 
after the notice had appeared in only two weekly issues of the news- 
paper, an order was entered by the presiding judge, awarding the 
;)laintiff a pendente lite allowance of $150 a month and counsel fees 
of $150. 

Yo  appearance has ever been inade by or for the defendant. 
On 10 June, 1957, the czse again caiile on for hearing before the 

presiding Judge, who found that the defendant had failed and neg- 
lected to make any of the payments required by the foriller order. 
M'hereupon judgment was entered for the total of all pact due instal- 
inents, to  wit, $1,200. 

On 10 July,  1957, Recident Judge Crissinan, on motion of the plain- 
tiff, entered an order appointing ITT.  B. Hyerly. Jr . ,  conimi+ioner. with 
power and direction to sell, for the salisfaction of the money judg- 
ment in favor of tlie plaintiff, the lot located in Asheboro. on-ned by 
tlie plaintiff and the clefendant as an  estate by the entirety. After up- 
:et bids and two resale.; conducted by the commissioner. R. G. Delk 
l~ecame the last and highest bidder for the lot a t  a price of $1.750. The 
-ale was confirrued to him by order of Judge Crissman enteied on 1 
March, 1958, and on 5 Narch.  1958, deed was tendered purchaser 
Delk by the conmissioner. He cleclinecl to accept the deed and re- 
iused to pay the purchase price, contending tha t  the deed as tendered 
him by the con~n~is~ ioncr  was invalid because the Superlor Court of 
Guilford County had no authority to order a sale of the lot o ~ n e d  by 
the plaintiff and the ckfcndant as an estate by the entirety 

Thereupon, the instant actlon n-as inbtituted in the Superlor Court 
of Randolph County ai a controversy without action, under G.S. 1- 
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250, between commissioner Byerly as plaintiff and purchaser Delk 
as defendant. The facts agreed, as submitted to the court by the par- 
ties, embrace a copy of the judgment roll in the Guilford County case 
and other relevant facts as hereinbefore stated in substance. 

When the agreed case came on for hearing before Judge Olive, he 
concluded that  the Superior Court of Guilford County was without 
authority or jurisdiction to  order a sale of the property owned by 
Ida Grace Taylor and Fred M. Taylor as tenants by the entirety. 
Accordingly, judgment was entered permitting purchaser Delk to 
rescind his contract to purchase the lot and taxing the plaintiff com- 
missioner with the costs. From the judgment so entered, the plaintiff 
commissioner appeals. 

Haworth & Riggs for plainti f f ,  appellant. 
N o  coi~nsel contra. 

J o ~ s s o s .  J. It is established by authoritative decisions of this 
Court that where the purchaser a t  a judicial sale fails to  comply with 
his bid, ordinarily the remedy is by motion in the cause, and not by 
independent action. On such motion the jurisdiction of the court is 
broad enough to  give either the purchaser or any other interested 
party the relief which the situation as presented requires. The pro- 
cedure by motion in the cause provides expeditious relief, prevents 
multiplicity of suits, and saves costs. If an independent action is 
brought, ordinarily the court ex mero motu  will dismiss it. Wilson,  
Ex Parte. 222 N.C. 99, 22 S.E. 2d 262; Marsh v. Xinzocks, 122 K.C. 
478, 29 S.E. 840; Long v. Jarratt, 94 N.C. 444. 

In  Lo,,g 21. Jarratt, supra, a purchaser a t  a judicial sale assigned 
his bid. The assignee paid the purchase price but died before deed 
.cr-as executed. His administrator and heirs a t  law instituted an inde- 
pendect action to compel execution of the dced. Merrimon, J., speak- 
ing for t h e  Court, said: "The Court ought not, and will not, in another 
proceeding or action, take jurisdiction of the same parties and the 
same silbject matter, and do therein what ought properly and regular- 
ly to be done in the incomplete proceeding. The law requires consist- 
ency in procedure, and in the exercise of jurisdictional authority. I t  
avoids and prevents confusion and multiplicity of actions in respect 
to  t!ie same cause of action, and i t  will not allow its purpose in these 
respect:, to be defeated by the consent, assent, or inadvertence of par- 
ties. Hence i t  will not tolerate the inconsistency and practical absurd- 
ity, of suspending or stopping an action before i t  is completed, and 
do x h a t  ought legitimately to he done in it, in another and distinct 
action. 

"Therefore, when the Court sees its jurisdiction, already attached 
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as  to  the same parties and the same subject matter, in a former 
action not yet ended, interfered with by another subsequent action, 
in respect of a matter that  ought properly to  be considered and de- 
termined in the former action, the Court ought, ex mero ntotu, to  re- 
fuse to proceed in respect to such matter, and send the parties com- 
plaining, to seek their remedy and relief in the former and proper 
action, and if the subsequent action has reference to such matter 
only, i t  ought a t  once to be dismissed, as  haying been improvidentfly 
brought. . . ." 

I n  Marsh v. Nimocks, supra, i t  is said: "In a proceeding to sell 
land for assets the court of equity has all the powers necessary 
to  accomplish its purpose, and when relief can be given in the pend- 
ing action it must be done by n motion in the cause and not by an  
independent action. The latter is allowed only where the matter has 
been closed by a final judgment. If the purchaser fails to comply 
with his bid, the remedy is by motion in the cause to  shon. cause, etc., 
and if this mode be not pursued, and a new action is brought, the  
court ex mero motu will dismiss it. This course is adopted to avoid 
the multiplicity of suits, avoid delay, and save costs. Hudson v .  Coble, 
97 N.C. 260; Petillo ex parte, 80 N.C.. 50; ;1Imo11 V.  Miles. 63 N.C., 
564,. . ." 

The  judgment rendered below will be treated as  erroneous and 
set aside; and the action will be dismissed. 

It is unnecessary to  discuss serious procedural irregularities dis- 
closed by the judgment roll in the Guilford County case. 

Action dismissed. 

EFTHIMIOS MARIAKAKIS A ~ D  VIRGIXIS JISRIAKBKIS v. S. D. JEN- 
SINGS,  R. G. HASCOCK ASD 11. J.  PHIPPS, TRUSTEE. 

(Filed 4 June, 1958.) 

Injunctions S- 
Where the findings of fact of the conrt establishing the primary equity 

are supported by evidence, and defendants are fully protected b~ the pro- 
visions of the order continuing the injunction, and harm might result to 
plaintiffs from dissolution, order continning the temporary restraining 
order to the final hearing mill be affirmed. 

APPEAL by defendants Jennings and Hancock from C'arr, J., in 
Chambers, Graham, N. C., April 5, 1958, of ORANGE. 

Civil action to restrain defendants from exercising power of sale 
in a second deed of trust conveying r m l  property as security for a 
certain note executed by one J .  C. Parsons,-subject to  which plain- 
tiffs purchased the property. 
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A temporary restraining order was issued by Hobgood, J., with 
order t o  show cause before Carr, J., why same should not he con- 
tinued to final determination of the action. 

Ypon hearing on verified pleadings, treated as affidavits, and other 
affidavits filed, Carr, J., made findings of fact tending to show issues 
raised as to whether defendants may lawfully declare payment of 
the note in default, and concluded "that under the facts and circuin- 
stances shown by the evidence in this case it would be harsh, unjust, 
oppressive and inequitable for defendants to proceed with the fore- 
closure," and thereupon ordered that  the temporary order of injunc- 
tion be continued to final hearing on the issues raised in the plead- 
ings and the evidence in the case, subject to right of defendants to  
more to have the restraining order vacated, if the installments of 
interest as required by the note held by defendants are not paid ac- 
cording to  terms of the note as they fall due, and requiring bond in 
the amount of $1,000.00 to indemnify defendants from damages tha t  
they may sustain, if upon final hearing the issues be determined 
against plaintiffs. 

Defendants Jennings and Hancock except thereto, and appeal to 
Supreme Court and assign error. 

Henry A.  Whitfield for plaintiff, appellees. 
IVilliam S. Stewart for defendant, appellants. 

PER CURIAM. It appearing from the record (1) tha t  the findings 
of fact made by the judge, who heard the case, are supported by evi- 
dence; (2) that  defendants are fully protected by the provisions of 
the order continuing injunction, hence no harm can come to defend- 
ants, and (3) that  harm can come to plaintiffs by foreclosure sale; 
this Court holds that  the order from which appeal is taken should 
be, and is 

Affirmed. 

L. M. POLL4NDER A X D  C. P H I L L I P S  RUSSELL v.  EDWIN J. HAMLIN, 
ROLAND GIDUZ, NEWS LEADER COMPANY, INC., AND T H E  NEWS, 
INC. 

(Filed 4 June, 1968.) 

Pleadings 1 9 b  
Demurrer fo r  misjoinder of parties and causes is  properly overruled 

when the  complaint, properly construed, contains but  one cause of action 
fo r  the  wrongful capture and control of defendant corporation by the  
individual defendants, and the  allegations with respect to mismanage- 
ment and audi t  of the books do not s ta te  causes of action for which re- 
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lief is presently sought, but merely point to the necessity for court con- 
trol of the corporation if the relief sought in the action is obtained. 

APPEAL by defendants from Will~a:m, J., September-October 1957 
Term of ORANGE. 

Defendants appeal from an order overruling a demurrer predicated 
on the asserted misjoinder of parties and causes. 

The complaint alleges plaintiffs and individual defendants agreed 
to  form a corporation in which each would have an equal share. Pur- 
suant to this agreement, defendant Kews Leader Company was in- 
corporated in 1954. Russell was elected president, Pollander, vice 
president, Hamlin, treasurer, and Giduz, secretary. Thereafter Giduz 
and Hamlin conspired to seize control of the corporation. Pursuant 
to  this conspiracy, they purported to call a meeting of the stock- 
holders to adopt bylaws and elect directors. At the time fixed in the 
notice, the individual defendants and an agent of theirs claiming to 
represent The News, Inc., a corporation owned and controlled by 
Hamlin, held a meeting and, by a vote of thre? t o  two, elected direc- 
tors and placed individual defendants in cont~ol .  The News, Inc. is 
not a shareholder in Xews Leader Company, Inc. and had no right 
t o  vote or participate in a meeting of stockholders of News Leader 
Company, Inc. Defendants, by virtue of the control so wrongfully 
obtained, are using the corporation for their personal benefit, trad- 
ing with themselves. and haye brought Sews  Leader Company. Inc. 
t o  an insolvent condition. They have refused the request for an audit 
of the company's books. Plaintiffs pray that  the meeting a t  which 
defendants obtained control of News Leader Company, Inc. be de- 
clared void and that a receiver be appointed to  take control of its 
assets with authority to audit its affa~rq and investigate the wrongs 
assertedly done it by its codefendants. 

William S. Sfezrart for  plam tzff .  appellees. 
J. 0. LaChj ld  for  defendant, appellants. 

PER CURIAM. We read the complaint to state but one cause of 
action: the wrongful capture and control of defendant News Leader 
Company, Inc. by the remaining defendants. The relief sought is to 
free i t  from tha t  control and place it in the hands of the court (re- 
ceivership) where its rights and obligations may be investigated and 
determined. The allegations with respect to inismanagement and audit 
of the  books are not stated as causes for which relief is presently 
sought but merely to  point to  the necessity for court control when 
released froul c:il)ti~it\-. 

Affirmed. 
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STATE v. ROOSEVELT BARTON. 

(Filed 4 June, 1958.) 

Homicide § 25- 
Evidence that  defendant intentionally shot the deceased with a deadly 

weapon, thereby proximately causing his death, raises the presumption 
that the killing was unlawful and was with malice, and is sufficient to 
warrant and support a verdict of guilty of murder in the second degree. 

APPEAL by defendant from Si)nocks, J., October Criminal Term, 
1957, of ROBESON. 

Criminal prosecution for the murder of John H. Blanks, also known 
as Jackie Lowry. 

The solicitor announced that the State would not ask for a verdict 
of guilty of murder in the first degree, but would ask for a verdict of 
guilty of second degree murder. 

Upon the ~ e r d i c t ,  "Guilty of Second Degree Murder," judgment, 
imposing a prison sentence, x a ;  pronounced, from which defendant ap- 
pealed. 

-4ttoiwey-General Searell  and Assistant dtto~ney-General Bruton 
jor the State. 

Huckett R^ Weinstein for defendatit, appellant. 

PER CURIAM. Defendant's only assignment of error is that  the 
court erred in overruling his motion for judgment of nonsuit. 

The only evidence was that offered by the State, which included 
plenary evidence that  defendant intentionally shot the deceased with 
la deadly weapon, to wit, a 32 pistol, and thereby proximately caused 
his death; and, if the jury found the facts to be as this evidence tend- 
ed to ello\\-, presumptions that the killing (1) was unlawful, and (2) 
was with malice, arose. S .  v. I\langwn, 245 N.C. 323, 96 S.E. 2d 39, 
and cases cited. Since this evidence was sufficient to warrant and sup- 
port a verdict of guilty of murder in the second degree, defendant's 
motion for judgment of nomuit was properly overruled. 

No error. 

RALPH FRAZIER ET vx v. SUBURBAN RULANE GAS COMPANY, 
INCORPORATED. 

(Filed 4 June, 1958.) 
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Appeal and Error § 51- 
Both competent and incompetent evidence nlust be cousidered on ap- 

peal in determining the sufficiency of t-he evidence to overrule nonsuit. 

Petition by defendant to rehear the above-entitled cause which was 
decided by this Court on November 27, 1957, and is reported in 247 
N.C. 256, 100 S.E. 2d 501. 

The petition was allowed and briefs were invited on two questions: 
(1) I n  answering a hypothetical question, did the  expert witness base 
his opinion upon assumed facts not in evidence'? (2) If such evidence 
should be held to be incompetent or without probative value, is there 
enough evidence left to carry the case to the jury? 

Larru S. Moore for defendant, petitioner. 
Max F. Ferree, TI'. I,. Osteen, TV. H. ~lIcElwee for plaintiff, respond- 

ent. 

PER CURIAM. The defendant appellant's brief in the original hear- 
ing contained the following: "No evidence was offered by the de- 
fendant . . . and the defendant appealed, seeking a reversal of the 
court below in submitting the case to the jury. . . . The appellant only 
appeals on the correctness of the court's ruling in submission of this 
case to  the jury and is not seeking a new trial." 

The plaintiff's evidence elicited by hypothetical question and answer 
was fully discussed in the original opinion. If the defendant's excep- 
tion t o  the question and answer were valid they would entitle it not 
t o  a reversal, but to a new trial which its attorney of record says i t  
does not want. 

This Court has said many tiines over that  on motion for nonsuit 
all the evidence in the case, both competent and incompetent, must 
be considered and given weight for reasons stated in Early v. Eley, 243 
N.C. 695. 91 S.E. 2d 919, and the many cases there cited. After due 
consideration, no reason appears why the former decision should be 
disturbed. The defendant will pay the costs. 

Petition Dismissed. 

E T  & WXC TRANSPORTATION COMPANY, A CORPORATIOX, V. JAMES S. 
CURRIE,  C o ~ r a l ~ s s l o s ~ ~  OF R E ~ E S V E  O F  'THE ST.~TE O F  KORTH CABOLINA. 

(Filed 30 June, 1938.) 
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1. Taxation § 38c- 
The proper procedure for a taspayer to determine liability for a tax 

is to pay the t a s  under protest and sue to recover such payment. G.S. 
105-267. 

2. Taxation §g 28, 8 9 -  

There is a clear distinction made by statute between a n  excise tax 
imposed on domestic and foreign corporations for the privilege of trans- 
acting business within the State, and an income t a s  on net corporate 
income based on a past fact of earued net profits. G.S. Chapter 103, 
-4rt. 4. 

3. Constitutional Law § 27: Taxation § 2 G I n c o m e  tax on corpora- 
tion engaged in interstate transportation is no t  direct burden on  com- 
merce. 

An income t a s  imposed under G.S. 103-134, G.S. 106-136, on a foreign 
corporation engaged esclusively in interstate commerce does not impose 
a burden on interstate commerce in contravention of Art. I, sec. 8, of 
the Constitution of the United States. since no tax is imposed if such 
corporation should have no net inconle earned within North Carolina 
by reason of its interstate business, and the t a s  is imposed only upon 
that portion of its net income \vhicli is reasonably attributable to its in- 
terstate business done or performed within the borders of the State, 
without any discrimination against the taspayer either in the admeas- 
urement of the t a s  or the means for enforcing it, and the tax not being 
upon the franchise to engage in interstate business within the State. 

4. Constitutional Law 24- 
The term "law of the land" as used in -4rt. I, sec. 17, of the State Con- 

stitution, is synonymous with "due process of law" as used in the Fed- 
eral Constitution. 

5. Same: Taxation 5 29- 
The imposition of an income t a s  under G.S. 103-134 and G.S. 103-130 

upon a foreign corporation engaged esclusively in interstate commerce 
in regard to its operations within the State, which corporation rents a 
number of t e rmin~ls  and maintains a number of delivery trucks a t  such 
terminals in this State, and employs a number of residents in the State 
and engages in systematic and continuous business herein, is not in 
violation of due process of law, Art. I, sec. 17, of the State Constitu- 
tion, Fourteenth Amendment to the Federal Constitution, there being 
IIO discrimination in the imposition of the tax. 

RODMAS, J., tool< no part in the consideration or decision of this case. 

APPEAL by plaintiff from Hnll ,  J., October 1957 Regular Civil Term 
of WAKE. 

Civil action against the Coinmissioner of Revenue of the State of 
North Carolina to recover taxes paid under protest. 

The action was heard upon an agreed stipulation of facts, the parties 
by their attorneys having in writing w a i ~ e d  a jury trial. A summary 
of the agreed stipulation of facts follows: 



562 I N  THE SUPREME COYRT. [248 

One. Plaintiff, a Delaware corporation, with its principal office in 
Johnson City, Tennessee, is a common carrier of freight for compen- 
sation by motor vehicles in interstate commerce only betneen the 
States of North Carolina, South Carolina, Virginia, Georgia and Ten- 
nessee, except that  in the State of Tennessee it also engages in intra- 
state business. All of its interstate business is authorized, permitted, 
supervised and directed under the jurisdiction of the Interstate Coin- 
merce Commission in accordance with the Federal Motor Carrier Act 
of the Congress of 1935, and amendments thereto (U. S. C. -I., Title 
49, Sec. 301 et  s eq . ) ,  and the Commerce Clause of the Federal Con- 
stitution (U. S. Const., Art. I ,  sec. 8, 1 3 )  ) .  I t s  intrastate business in 
Tennessee is under the jurisdiction of the Tennessee Public Service 
Commission, I t  has no offices in North Carolina, except such as are 
incident to its motor freight terminals, which are necessary for its 
interstate operations in this State. I t  has never been domesticated 
in North Carolina. I t  has never been authorized by h'orth Carolina 
to  do intrastate business. All of its business in 9 o r t h  Carolina is now, 
and always has been, exclusively interstate in character. 

Two. The purpose of the action is to recover from the defendant in- 
come taxes in the sum of $15,812.80 paid to  the State of North Caro- 
lina under protest by plaintiff. 

Three. The income taxes, which the defendant required the plain- 
tiff to  pay, were levied pursuant to the provisions of G S Ch. 105, 
Art. 4. and in particular Sections 105-134 and 105-136 of said chapter 
and article. 

Four. Plaintiff owns no real estate in Korth Carolina, but rents and 
maintains freight terminals in various places in the State solely for 
its interstate operations. These terminals are manned by elnployees 
of plaintiff, who usually live in the State, and whose duties pertain 
only to its interstate activities. Plaintiff hauls into North Carolina 
interstate freight only by its interstate motor vehicles. Plaintiff owns 
no personal property in North Carolina, except pickup and delivery 
trucks, together with furniture, fixtures and equipment necessary for 
its terminals. These pickup and delivery trucks are llcensed in Sor th  
Carolina. When freight is received a t  its various terminals in the 
State, it is delivered to the consignees, either direct from the inter- 
state motor vehicles, or in delivery trucks stationed a t  the respective 
terminals. I t s  delivery trucks pick up interstate freight fronl its custo- 
mers destined for or consigned to  points or parties outside of North 
Carolina, and take i t  to  its terminals. There such freight is billed and 
loaded into its interstate trucks, and transported to destinations out- 



N. C.] SPRING TERM, 1958. 563 

side of North Carolina. Usually when a full truckload of freight is 
shipped to or from any customer in North Carolina, its interstate 
trucks go to the customer's place of business. Sometimes such truck- 
loads go by the terminals when it is too late to  deliver the  freight a t  
night, or to  get started, or when a Sunday or a holiday intervenes. 
I n  the case of less than truckload shipments, its pickup trucks gather 
freight from its customers for assembly into full truckloads a t  its 
various terininals in the State. These pickup trucks act as a part  of 
its interstate shipments of freight. Plaintiff does not handle any pure- 
ly intrastate shipments of freight in n'orth Carolina. The only freight 
plaintiff handles is that  which either originates outside of North 
Carolina, or is destined outside of the State. 

Five. During its fiscal year from 1 July 1954 to 30 June 1955, plain- 
tiff paid rentals on its terminals in North Carolina in the amount of 
$21,911.00. During its same fiscal year, it paid in Korth Carolina the 
following taxes: 

Gasoline Taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$38,868.00 
Truck License Taxes . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 6,294.00 
Personal Property Taxes . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 394.00 
N. C. Unemployment Taxes . . . . . . . . . . . . . . . . . . . . .  $ 3,338.00 
Int'angible Property Taxes . . . . . . . . . . . . . . . . . . . . . . . . .  .$ 60.00 

. . . . . . . . .  Total Taxes Paid in North Carolina $48,954.00 

During the same fiscal year, plaintiff paid substantial rentals and taxes 
in other States in \ h i c h  it operated, except in the State of Virginia. 
During its fiscal years ending 30 June 1955 and 30 June 1956, the 
interstate motor vehicles which plaintiff operated were largely based 
and taxed in Tennessee, and used Tennessee license plates in its opera- 
tions under reciprocal agreements between Tennessee and the other 
States in which i t  operated, by which the interstate motor vehicles 
are to be taxed and licensed in the carrier's domicile or principal place 
of business. Cnder the  reciprocal agreement between North Carolina 
and Tennessee, plaintiff, for its fiscal year ending 30 June 1955, paid 
license plate taxes to Tennessee for its interstate motor vehicles in the 
sum of $71,886.38. During its fiscal year from 1 July 1955 to 30 June 
1956, plaintiff paid the same rentals on its terminals in Korth Caro- 
lina, and substantially the same amount of taxes in North Carolina, as 
i t  did during its preceding fiscal year, and also paid substantial rentals 
and tsxes in other States in which it operated, except Virginia, and 
license plate taxes to Tennessee on its interstate trucks in the amount 
of $78,589.00. 
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Six. On 31 August 1954 defendant requested in writing that plain- 
tiff furnish him certain information, and explain why it had not filed 
state income tax returns. On 9 September 1954 plaintiff furnished in 
writing the information requested, and stated it  was not subject to in- 
come tax to  North Carolina. On 7 October 1954 defendant wrote plain- 
tiff that as Commissioner of Revenue of the State of North Carolina 
he proposed to assess and levy a tax upon its income pursuant to  G.S., 
Ch. 105, and demanded that it furnish him from its books and records 
information whereby the amount of such tax might be determined. 

Seven. On 3 ,January 1955, a t  plaintiff's request, a hearing was held 
in defendant's office, a t  which plaintiff presented evidence, and con- 
tended it was not subject t o  the payment of income tax to North Caro- 
lina. On 17 June 1955 defendant rendered a decision directing plain- 
tiff to  file state income tax returns. 

Eight. On 28 June 1955 plaintiff filed state income tax returns for 
the years ending 30 June 1950 through 30 June 1954. 

Nine. On 29 June 1955 defendant made an assessment against the 
plaintiff for state income tax as follows: 

Year ending 30 June 1950 . . . . . . . . . . . . . . . .  $ 4,265.23 
Year ending 30 June 1951. . . . . . . . . . . . . . . . . . . . . . .  $ 3,706.09 
Year ending 30 June 1952 . . . . . . . . . . . . . . . . . . . . . . . .  $ 1,735.20 
Year ending 30 June 1953 . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 3,872.89 
Year ending 30 June 1954 . . . . . . . . . . . . . . . . . . . . . . . . .  $ 890.44 

Defendant by letter notified plaintiff of this assessment. 
Ten. On 5 July 1955 plaintiff paid under protest to defendant the 

taxes set forth in paragraph nine. 
Eleven. On 25 July 1955 plaintiff made a demand in writing upon 

defendant for a refund of the above taxes paid, with interest thereon, 
but defendant refuses to  make a refund. 

Twelve. On 19 July 1955 defendant made a further assessment 
against plaintiff for state income tax in the ainount of $1,045.86 for a 
period of time from 1 January 1949 to 30 June 1949. Plaintiff paid 
defendant this tax under protest, and defendant refuses its demand to 
refund it. 

Thirteen. On 23 September 1955 defendant made a further assess- 
ment against plaintiff for state income tax for its fiscal year ending 
30 June 1955 in the amount of $295.00. Plaintiff paid defendant this 
tax under protest, and defendant refuses its denland to refund it. 

Judge Hall, after considering the stipulations of facts and argu- 
ments of counsel, being of the opinion that the taxes assessed by the 
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defendant, and paid by plaintiff under protest were properly assessed 
and collected, rendered judgment tha t  the plaintiff recover nothing 
from the defendant, and be taxed with the costs. 

From the judgment plaintiff appeals. 

Harkins, Van Winkle, Walton & Buck and Cox, Epps, Powell & 
Weller for plaintiff, appellant. 

George B. Patton, Attorney General, and Basil L. Sherrill, Assistant 
A t t o r n e ~  General for defendant, appellee. 

PARKER, J. Plaintiff has adopted the proper procedure to have de- 
termined the validity of the taxes assessed against it, which it paid. 
G.S. 105-267; Bzichan v. Shazc, Comr. of Revenue, 238 N.C. 522, 78 
S.E. 2d 317. 

According to the agreed stipulation of facts, the taxes, which are 
the subject of this suit, were imposed and collected under the provi- 
sions of G.S. 105-134 and G.S. 105-136, which sections appear under 
Chapter 105 of the General Statutes, Article 4, "Schedule D. Income 
Taxes," as said sections were in full force and effect prior to  the amend- 
ments and supplements to The Revenue Act enacted a t  the 1957 Ses- 
sion of the General Assembly. Session Laws of North Carolina 1957, 
Chapter 1340. 

Chapter 105 of the General Statutes is designated "Taxation." Of 
this Chapter, Article 1, is designated "Schedule A. Inheritance Tax"; 
Article 2, "Schedule B. License Taxes"; Article 3, "Schedule C. Fran- 
chise Tax"; Article 4, "Schedule D. Income Tax"; Article 5, "Schedule 
E. Sales Tax"; Article 6, "Schedule G. Gift Taxes"; Article 7, "Schedule 
H. Intangible Personal Property." 

While the towns, cities and counties in North Carolina impose ad 
valorem taxes on real and personal property of individuals, firms and 
corporations, the State of Korth Carolina does not. 

The general purpose of Chapter 105, Article 4, "Schedule D. Income 
Tax," is expressed in G.S. 105-131, as follows: "To impose a tax for 
the use of the State government upon the net income in excess of the 
exemption herein allowed . . . ( a )  of every resident of the State;  (b )  
of every domestic corporation; (c)  of every foreign corporation and 
of every nonresident individual having a business or agency in this 
State or income from property owned, and from every business, trade, 
profession or occupation carried on in this State." 

G.S. 105-134, 11. Foreign Corporations, provides: "Every foreign 
corporation doing business in this State shall pay annually an income 



566 I N  THE SUPREME COURT. [248 

tax equivalent to six per cent of a proportion of its entire net income, 
to  be determined according to the following rules." The rule followed 
by the defendant here is set forth in paragraph 3 of G.S. 105-134, and 
provides that  "the total income of suc.11 corporation shall be appor- 
tioned to  North Carolina on the basis of the ratio of its gross receipts 
in this State during the income year to its gross receipts for such year 
within and without the State," and G.S. 105-134,3, ( a ) ,  further pro- 
vides that "the words 'gross receipts' as used in this subsection shall 
be taken to  mean and include the entire receipts for business done by 
such company." 

G.S. 105-136 provides a basis for ascertaining the net inconie of every 
corporation engaged in the business of operating a steam, electric 
railroad, express service, telephone or telegraph business, or other form 
of public service, when such company i.: required by the Interstate 
Commerce Comn~ission to keep records arcording to its standard clas- 
sification of accounting. This statute further provides hour the net 
revenue within this State of such a corporation from operations shall 
be ascertained, when the business of sucli a corporation is in part with- 
in and in part  without the State. I t  also provides that from the net 
operating income thus ascertained shall be deducted uncollectible rev- 
enue, and taxes paid in this State for the income year other than in- 
come taxes. G.S. 105-136 further provides: "For the purposes of this 
section the words 'interstate business' shall mean, as to transportation 
companies, operating revenue earned within the State by reason of the 
interstate transportation of persons or property into, out of, or through 
this State. . . ." 

The appellant makes no contention that the amounts of the income 
taxes assessed against it, wliich it paid, are incorrect. I t  contends that 
these income tases were not lawfully assessed and collected froin it 
on two grounds. One. The statutes under which these income taxes 
were assessed and collected froin it constitute a burden on interstate 
commerce, and violate tlie Coiimerce Clause of the Federal Constitu- 
tion. Two. The  collection of sucli income taxes violates the due pro- 
cess phrase of tlie 14th aniendnient to the Federal Constitution, and 
also Art. I, Section 17, of the North Carolina Constitution. 

Chapter 105, Article 3, is designated "Schedule C. Franchise Tax." 
Section 105-114 of this article esplicitly states the nature of this t a s :  
"The taxes levied in this article upon ptmons and partnerships are for 
tlie privilege of engaging in business or doing the act nanled. The tases 
levied in this article upon corporations are privilege or excise tnseq 
levied upon: . . . ( 2 )  corporations not organized under the laws of this 
State for doing business in this State and for the benefit and protec- 
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tion which such corporations receive from the government and laws 
of this State in doing business in this State." 

A comparison of Chapter 105, Article 3, "Schedule C. Franchise Tax," 
and Chapter 105, Article 4, "Schedule D. Income Tax" indicates a 
clear legislative intent to differentiate between these two types of 
taxes, for a clear distinction has been made by the General Assembly 
of this State between an excise tax imposed on domestic and foreign 
corporations for the privilege of transacting business within the State, 
and an income tax on net corporate income, which is based on a past 
fact of earned net profits. The agreed stipulation of facts clearly shows 
that  the taxes assessed and paid in the instant case were imposed on 
that part of plaintiff's net income earned within Korth Carolina by 
reason of its interstate business, and fairly attributable to its inter- 
state business done or performed within the borders of the State of 
North Carolina. The statutes under which these taxes were assessed 
against plaintiff in precise words preclude a contention that  it was the 
legislative intent that the taxes assessed and paid here were excise or 
privilege taxes. 

When we consider a claim of immunity from taxation, we must come 
to  grips with realities, not shadows. The taxes assessed and collected 
in the instant case are not in form nor in substance taxes on inter- 
state commerce; nor are they taxes on gross income, nor are they 
franchise taxes. The taxes here assessed a t  a nondiscriminatory rate, 
and paid, were imposed upon that part of plaintiff's net income earned 
within North Carolina by reason of its interstate business, and reason- 
ably attributable to  its interstate business done or performed within 
the borders of the State of Kart11 Carolina. If plaintiff should have no 
net income earned within Sort11 Carolina by reason of its interstate 
business, and reasonably attributable to its interstate business done 
or performed within the borders of the State of Korth Carolina, it could 
not be required to pay income tax to the State of North Carolina. 

I n  discussing the Commerce Clause of the Federal Constitution, 
-4rticle I, section 8, ( 3 ) ,  we deem this language in Freeman v. Hewit, 
329 U S .  249, 91 L. Ed. 265, pertinent: "The power of the States to  
tax and the limitations upon that power imposed by the Conlmerce 
Clause have necessitated a long, continuous process of judicial adjust- 
ment. The need for such adjustment is inherent in a federal govern- 
ment like ours, where the same transaction has aspects tha t  may con- 
cern the interests and involve the authority of both the central gov- 
ernment and the constituent States. The history of this problem is 
spread over hundreds of volumes of oul. Reports. To  attempt to  harm- 
onize all tha t  has been said in the past mould neither clarify what 
has gone before nor guide the future. Suffice it to say tha t  especially 
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in this field opinions must be read in the setting of the particular cases 
and as the product of preoccupation with their special facts." 

I n  considering the question before us for decision, we must remein- 
ber that when Chief Justice Marshall presided over the United States 
Supreme Court, there was no such thing in this nation as an income tax. 

We find this language in U .  S. Glue C'o. V .  Town of Oak Creek, 247 
U. S. 321, 62 L. Ed. 1135: " . . . in Pet-k R. Co. v. Lowe, (decided hIay 
20th last) 247 U. S. 165, 38 Sup. Ct. Rep. 432, (62 L. Ed. 1049), wr  
held that  the Inconie Tax Act of October 3, 1913, chap. 16 . . . , when 
carried into effect by imposing an assessment upon the entire net in- 
come of a corporation, approximately three-fourths of which was de- 
rived from the export of goods to foreign countries, did not amount to 
laying a tax or duty on articles exported within the meaning of Article 
I, section 9, cl. 5 of the Constitution. The  distinction between a dl- 
rect and an indirect burden by way of tax or duty was developed, 
and i t  was shown tha t  an income tax laid generally on net incomes, not 
on income from exportation because of its source or in the way of 
discrimination, but just as i t  was laid on other income, and affecting 
only the net receipts from exportation after all expenses were paid and 
losses adjusted and the recipient of thfl income was free to use it as he 
chose, was only an indirect burden. . . . h tax upon tlie net profits har 
not the same deterrent effect, since it does not arise a t  all unless 3 

gain is shown over and above expense:: and losses, and the tax cannot 
be heavy unless the profits are large. Such a tax, when imposed upon 
net incomes from whatever source arising, is but a method of distrib- 
uting the cost of government, like a tax upon property, or upon fran- 
chises treated as property; and if there be no discrirninat~on against 
interstate commerce, either in the admeasurement of the tax or in the 
means adopted for enforcing it, it constitutes one of the ordinary and 
general burdens of government, from which persons and corporations 
otherwise subject to tlie jurisdiction of the States are not exempted by 
the Federal Constitution because they happen to  be engaged in com- 
merce among the States.'' 

In  Grazles v. S e w  York, 306 U S .  466, 83 L. Ed. 927, 120 A.L R. 
1466, it was held that  the imposition by the State of Kew York of a 
nontliscriininatory income tax on the salary of plaintiff, an employee 
of the Home Owners' Loan Corporation, an instrunlentality of the 
Federal Government, did not place an unconstitutional burden on t11e 
Federal Government, where Congress has not conferred on the salaries 
of such instrumentality an inmiunity from state taxation. The Court- 
said: "And when tlie national governnlent lawfully acts through a 
corporation which i t  owns and controls, those activities are goTrPrn- 
mental functions entitled to wliatever tax immunity attaches to those 
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functions when carried on by the government itself through its depart- 
ments. . . . The present tax is a nondiscriminatory tax on income ap- 
plied to  salaries a t  a specified rate. It is not in form or substance a tax 
upon the Home Owners' Loan Corporation or its property or income, 
nor is i t  paid by the corporation or the government from their funds. 
I t  is measured by income which becomes the property of the taxpayer 
when received as compensation for his services; and the tax laid upon 
the privilege of receiving it is paid from his private funds and not from 
the funds of the government, either directly or indirectly. The theory, 
which once won a qualified approval, tha t  a tax on income is legally 
or economically a tax on its source, is no longer tenable." The Court's 
opinion closes with these words: "The immunity is not one to  be im- 
plied from the Constitution, because if allowed it would impose to  
an inadmissible extent a restriction on the taxing power which the 
Constitution has reserved to the state governments." See Soltero v. 
Descartes, 192 Fed. 2d 755. 

Plaintiff relies upon Spector Mofor  Service, Inc. v. O'Connor, 340 
U.S. 602, 95 L. Ed. 573. The basis of the decision in that  case was not 
the fact tha t  the foreign corporation was solely engaged in interstate 
commerce, but was that  a tax, measured by the net income received 
from business transactions within the State of Connecticut, which tax 
as  construed by the Connecticut Court, attached solely to the franchise 
of petitioner to do interstate business, even though it be fairly appor- 
tioned and nondiscriminatory, may not be imposed on the privilege of 
engaging in business in Connecticut that is exclusively interstate in 
nature. The Connecticut Supreme Court, Spcctor Motor Service v. 
Walsh,  135 Conn. 37, 61 A.  2d 89, construed its statute as "a tax or 
excise upon the franchise of corporations for the privilege of carrying 
on or doing business in the state, whether they be domestic or foreign." 
The United States Supreme Court manifestly accepted this construc- 
tion by the Supreme Court of Connecticut as controlling its interpre- 
tation of the state statute. In  Memphis Xatural Gas Co. v .  Stone, 335 
T I .  P. 80, 92 L. Ed. 1832, the Court said: "As we are bound by the con- 
struction of the state statute by the state court, it is idle to  suggest that 
the tax is on 'the pririlege of engaging in interstate business.' " Since 
t he  tax imposed in the Spector case was for the privilege of engaging 
in interstate commerce, it violated the Coininerce Clause of the Fed- 
eral Constitution. 

The Court in the majority opinion in the Spcctor case pointed out 
that "the question whether a state may validly inakc interstate com- 
nlerce pay irs way depend? first of all upon the  constitutional channel 
through which it attempts to do 50." The Court further on in the ma- 
jority opinion uses this significant language: "The State is not pre- 
cluded from imposing taxes upon other activities or aspects of this 
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business which, unlike the privilege of doing interstate business, are 
subject to the sovereign power of the State. Those taxes may be im- 
posed although their payment may conle out of the funds derived from 
petitioner's interstate business, provided the taxes are so imposed that  
their burden will be reasonably related to the powers of the State and 
nondiscriminatory.'' 

The language of the United States Supreme Court in the Spector 
case shows tha t  the tax imposed in that  case is entirely different from 
the tax imposed in tlie instant case. The incidence of the present tax 
is that  part of plaintiff's net income earned within North Carolina by 
reason of its interstate business, and reasonably attributable to its in- 
terstate business done or performable within the borders of North 
Carolina, and not upon the franchise of plaintiff to  engage in inter- 
state business in North Carolina. 

Defendant further relies on Railway E.cpress Agency, Inc. v .  Virginia, 
347 U.S. 359, 98 L. Ed. 337, and quote3 this part of the majority opin- 
ion: "It is enough to say tha t  we recently have ruled tha t  local inci- 
dents such as  gathering up or putting down interstate commodities as 
an integral part  of their interstate movement are not adequate grounds 
for a state license, privilege or occupation tax." That  case is dis- 
tinguishable froin the instant case, in that it involved a privilege tax 
and the formula imposed for assessment. I t  does not mention income 
taxes, nor does it abandon the local incident theory. Almost the closing 
words of the majority opinion are: "We think we can only regard this 
tax as being in fact and effect just what the Legislature said it was- 
a privilege tax, and one that cannot he applied to  an exclusively in- 
terstate business." In  addition, plaintiff's business in North Carolina, 
as shown by the agreed stipulation of facts, is more than the gather- 
ing up or putting down interstate commodities. 

Plaintiff also relies upon the relatively recent case of Conz. of Penn- 
sylvania v .  Eastman Kodak Co., 385 Pa.  607, 124 A. 2d 100. Tha t  case 
is distinguishable. The Court said: "Notwithstanding the fact that  
the Act seeks to inipose what it calls a property tax, i t  is clear that 
the tax, a t  least as far as the present defendant is concerned, is an 
excise tax for tlie privilege of doing business in Pennsylvania." 

As stated in the Spector case in the United States Supreme Court, 
tha t  Court has consistently struck donn,  under the Coinmerce Clause 
of the Federal Constitution, states taxes upon the privilege of carry- 
ing on a business that is exclusively interstate in character. 

I n  Wisconsin v .  Almnesota N i n .  R. dlfg.  Co., 311 U .  S .  452, 85 L. Ed. 
274, the nmjority opinion said: "The Cominerce Clause is invoked. But 
i t  is too late in the day to  find offense to that Clause because a state 
tax is imposed on corporate net incollie of an  interstate enterprise 
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which is attributable to earnings within the taxing state, Matson Nav. 
Co. v. State Bd. of Equalization, 297 U. S. 441, 80 L. Ed. 791." Four 
judges dissented for the reason stated in the dissenting opinion in Wis- 
consin v. J. C. Penney Co., 311 U. S. 435, 85 L. Ed. 267, 130 A. L. R. 
1229. The dissenting opinion in the Penney case, written by Mr. Justice 
Roberts, was based in part on the fact that  the tax exacted was not 
called an income tax, and had been "held by the highest court of 
Wisconsin not to be an income tax but an excise upon a privilege." 
The dissenting opinion has this statement: "The respondent admitted- 
ly receives income in Wisconsin. No one questions the power of Wis- 
consin t o  lay a tax upon the receipt of that income." The majority 
opinion in the Wisconsin v. Penney case says: "For many years, cor- 
porations chartered by other states but permitted to  carry on business 
in Wisconsin have been subject to  a general corporate income tax act 
on earnings attributable to their lTTisconsin activities. The state has, 
of course, power to impose such a tax. United States Glue Co. v. Oak 
Creek, 247 U. S. 321, 62 L. Ed. 1135, 38 S. Ct. 499, Ann. Cas. 1918E 
748; Underwood Typewriter Co. u. Chamberlain, 254 U. S. 113, 65 L. 
Ed. 165, 41 S. Ct.  45." 

I n  Underwood Typewriter Co. v Chamberlam. 254 U. S. 113, 65 
L. Ed. 165, the Court said: "This tax is based upon the net profits 
earned within the  state. That  a tax measured by net profits is valid, 
although these profits may have been derived in part, or indeed main- 
ly, from interstate commerce, is settled." 

I n  Memphis Natural Gas Co. v. Stone, supra, the State of Mississippi 
imposed a state franchise tax measured by the value of capital used, 
invested or employed in the State, upon a pipeline company, a part of 
whose pipeline passes through the State but which does no intra- 
state business and has never qualified therefor under the laws of the 
State. The Menlphis Xatural Gas Company is a Delaware corporation 
which owns and operates a pipeline for the transportation of natural 
gas. The line runs from the Monroe Gas Fieid in the State of Louisiana 
through the States of Arkansas and llississippi to Memphis and other 
points in the State of Tennessee. Approximately 135 miles of the pipe- 
line lie within Mississippi; a t  two points within that State there are 
compressing stations. I t  was stipulated that the Gas Company has 
never engaged in any intrastate commerce in Jfississippi; that  it has 
only one customer within the State, the hlississippi Power and Light 
Company, to  which it sclls gas from its interstate line a t  wholesale 
from several delivery points; that the Gas Company has never quali- 
fied under the laws of Mississippi to do intrastate business within 
tha t  State;  tha t  i t  has no agent for the service of process and tha t  it 
has no office within the State;  and that its only employees and repre- 
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sentatives in Mississippi are those necessary to  maintain the pipeline 
and its auxiliary appurtenances. The Gas Company has paid all ad 
valorem taxes assessed against its property in Mississippi pursuant to 
the State law. The Supreme Court of the State of Mississippi in 201 
Miss. 670, 29 So. 2d 268, approved the imposition of the tax and con- 
strued tlie state tax as "an exaction . . as a recompense . . . protec- 
tion of . . . the local activities in maintaining, keeping in repair, and 
otherwise in manning the facilities of the system throughout the 135 
miles of its line in this State." The attack on the Mississippi statute 
was tha t  i t  violated the Commerce Clause of the Federal Constitu- 
tion by putting a tax on the commerce itself. The Court's opinion, after 
reviewing many of its prior decisions, and after citing in a note to  its 
opinion its cases in whiclz local incidents formed a sound basis for tax- 
ation by a State of a foreign corporation doing interstate business, af- 
firmed the decision of tlie Supreme Court of Mississippi, and closed its 
opinion with these words: "The Mississippi excise has no more effect 
upon the commerce than any of the instances just recited. The events 
giving rise to this tax were no more essential to the interstate com- 
merce than those just mentioned or ad valorem taxes. We think that  
the state is within its constitutional rights in exacting compensation 
under this statute for the protection it affords the activities within its 
borders. Of course, the interstate comiiierce could not be conducted 
without these local activities. But that fact is not conclusive. These 
are events apart  from the flow of commerce. This is a tax on activities 
for which the state, not the United States, gives protection and the 
state is entitled to compensation when its tax cannot be said to be an 
unreasonable burden or a toll on the interstate business." 

In  JIempizis  ~ Y a t u r a l  G a s  Co. v. Beelm.  315 U. S. 649, 86 L. Ed. 
1090, Chief Justice Stone, speaking for the Court, said: "In any case, 
even if taxpayer's business were wholly interstate commerce, a non- 
discriminatory tax by Tennessee upon the net income of a foreign 
corporation having a con~inercial doi~ilcile there, . . . , or upon net 
income derived from within the state, citing numerous cases, is not 
prohibited by the conniierce clause on whicli alone taxpayer relies. 
Many cases are cited." I n  a note to the opinion of the United States 
Supreme Court in the Spector case, it is said that  "any suggestion in 
that  opinion (the Beeler case) as to the possible validity of such a 
tax if applied to  earnings derived zr,holly from interstate commerce 
is not essential to the decision in the case." (Einphasis ours). I n  the 
instant case the income taxes imposed on plaintiff were not on its 
whole income derived from ~nters ta te  commerce, but only on t i n t  
part  of its net income earned within the State of North Carolina by 
reason of its interstate business, and rensonably attributable to its 
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interstate business done or performed within the borders of the State 
of North Carolina. 

I n  McGoldrick v. Berwind-White Coal Min. Co., 309 U. S. 33, 84 
L. Ed. 565, 128 A. L. R. 876, the Court said: "But it  was not the pur- 
pose of the commerce clause to  relieve those engaged in interstate com- 
merce of their just share of state tax burdens, merely because an inci- 
dental or consequential effect of the tax is an increase in the cost of 
doing the business. Citing authority. Not all state taxation is to  be 
condemned because, in some manner, it has an effect upon commerce 
between the states, and there are many forms of tax whose burdens, 
when distributed through the play of economic forces, affect inter- 
state commerce, which nevertheless fall short of the regulation of 
the commerce which the Constitution leaves to  Congress. A tax may 
be levied on net income wholly derived from interstate commerce." 

Atlantic Coast Line R. Co. v. Daughton, Sorfolk Southern R. Co. V. 
Daughton, Seaboard Air Line R. Co. v. Daughton, Southern R. Co. v. 
Daughton, 262 U. S. 413,67 L. Ed. 1051, were appeals by complainants 
from decrees of the District Court of the United States for the Eastern 
District of North Carolina, dismissing the bills filed to enjoin the en- 
forcement of an income tax by the State of North Carolina, The appli- 
cable income tax law in North Carolina a t  that  time, as stated in the 
opinion, was as follows: "The Constitution of North Carolina (art. 5, 
sec. 3, as amended January 7, 1921) authorizes the general assembly 
t o  tax incomes a t  a rate not exceeding 6 per cent. The Income Tax Act 
of March 8, 1921 (Revenue Act, chap. 34, Schedule D, sections 100- 
904, as amended by chap. 35, Public Laws 1921), laid upon corpora- 
tions a tax equal to  3 per cent of the entire net income as therein de- 
fined, and upon individuals a progressive tax not exceeding that per- 
centage. For the purpose of ascertaining the taxable income the statute 
divides taxpayers into three classes,-individuals, ordinary corpora- 
tions, and public service corporations (including railroads). The sta- 
tute, in terms, taxes only net income. For railroads and other public 
service corporations required to keep accounts according to the method 
established by the Interstate Commerce Commission, it makes those 
accounts the basis for determining the 'net operating income' (Sec. 
202, as amended) ; and it directs that, in order to ascertain the 'net 
income,' there shall be deducted from the net operating income, ( a )  
uncollectable revenue; (b)  taxes for the income year, other than in- 
come taxes and war profits and excess profits taxes; (c) amounts paid 
for car hire. Tifillether the statute is unconstitutional, because it fails 
to  include among the deductions from income allowed public service 
corporations the capital charges, including other rentals paid, is the 
main question for decision.'' The appellants conceded that taxation 
of the net income of an interstate carrier does not violate the Com- 
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merce Clause. The State conceded that taxation of gross receipts 
would be void as burdening interstate commerce. The decision of the 
District Court was affirmed. In  its opinion the United States Supreme 
Court said: "Under the conlmerce clause it is essential that a state 
tax shall not directly burden interstate commerce and that  it shall not 
discrin~inate against interstate commerce. With these essentials the  
North Carolina Act complies. It is not assessed on gross receipts. Cit- 
ing authority. It does not discriminate against interstate commerce. 
For the  taxable net Income of other public service corporations which 
are wholly intrastate is determined also without allow~ng capital 
charges as a deduction. Tha t  there is no basis for the c la in~ that the 
commerce clause is violated by the burden resulting from the aggre- 
gate of the several North Carolina railroad taxes was settled in 
Southern R. Co. v. W a t t s ,  260 U.S. 519, ante 375, 43 Sup, Ct. Rep. 192, 
(67 L. Ed. 375)." The third headnote in the case as reported in 67 
L. Ed. 1051 is: "The imposition of a lax by a state upon the net in- 
come of an interstate railroad from operations within the  state, with- 
out allowing deduction for payments of interest and rent, which a re  
in fact capital charges, does not violate the interstate commerce pro- 
vision of the Federal Constitution." 

The Supreme Court of California, sitting in banc, in Wes t  Pub .  Co. v. 
JIcColgan, 27 Cal. 2d 705, 166 P. 2d 861, upheld in a learned and con- 
vincing opinion the right of the State of California to collect an in- 
come tax from the West Publishing Company, which was engaged in 
interstate commerce, and had not qualified to  do intrastate business in 
California, based on the West Publishing Company's net income de- 
rived within the State. The judgment of the California Supreme Court 
was affirmed by the Supreme Court of the United States on 10 June 
1946, 328 U.S. 823, 90 L. Ed. 1603, and a rehearing was denied by i t  
on 14 October 1946, 329 U. S. 822, 91 L. Ed. 699. To the same effect 
see the elaborate and scholarly opinions in Fontenot v. John  I .  H a y  
Company,  228 La. 1031, 84 So. 2d 810; and in State v. A\-orthulestern 
States Portland Cement Co., Minn. , 84 9 .W.  2d 373. In  the 
last case on 6 January 1958 probable jurisdiction was noted by the 
United State Supreme Court. 355 U S .  911,2 L. Ed. 2d 272. For n com- 
ment on the Wes t  Publishzng Company case, the case of Jienzphis 
Sa t z iml  Gas Co. v. Stone. and the Spector case in the United States 
Supreme Court, see Kraus, The Imphcations of the Specfor Motor 
Service Case, 56 Dickinson Law Review 107-115. 

There is no challenge here that  the provisions of our Incon~e Tax 
,4ct pertinent to  the question before us are discriminatory against in- 
terstate commerce, nor are the amounts of the income taxes imposed 
on plaintiff assailed, nor the method of computation of such taxes. 

In  the light of the legislative intent, as well ae the carefully re- 
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stricted impact of our Income Tax Act as it is applicable to plaintiff, 
and by virtue of the authorities above set forth, we can only conclude, 
t h a t  the PIJorth Carolina statutes, under which the income taxes were 
ilnposed on plaintiff in the instant case, do not constitute a burden on 
interstate commerce, and do  not violate the Commerce Clause of the 
Federal Constitution. 

Plaintiff's second and last contention is that  the collection of the 
income taxes from plaintiff violates "the due process of law" phrase 
of the 14th amendment to the Federal Constitution, and "the law of 
the land" phrase of Art. I, Sec. 17, of the  North Carolina Constitution. 

"The term 'law of the land' (as  used in Art. I, Sec. 17, of the State 
Constitution) is synonymous with 'due process of law,' a phrase ap- 
pearing in the Federal Constitution and the organic law of many 
states." S. v. Ballance, 229 N. C. 764, 51 S.E. 2d 731, 7 A. L. R. 2d 407. 

On the question of due process of law the United States Supreme 
Court in upholding the assessment for local ad valorem taxes of vessels 
owned by a carrier engaged in interstate commerce and used within 
the taxing State, where such assessment is based on the ratio between 
the total number of miles of the carrier's lines in Louisiana and the 
total number of miles of the entire line, said in Ott  v. Mississippi Valley 
Barge Line Co., 336 U S .  169, 93 L. Ed. 585: "The problem under the 
Cominerce Clause is to determine 'what portion of an interstate organ- 
ism may appropriately be attributed to  each of the various states in 
which it functions.' Citing authority. So far as due process is concerned 
the only question is whether the tax in practical operation has rela- 
tion to opportunities, benefits, or protection conferred or afforded by 
the taxing State. Citing authority. Those requirements are satisfied 
if the tax is fairly apportioned to the commerce carried on within 
the State. There is such an apportioninent under the formula of the 
Pullman Case. Moreover, tha t  tax, like taxes on property, taxes on 
activities confined solely to the taxing State, or taxes on gross receipts 
apportioned to the business carried on there, has no cumulative effect 
caused by the interstate character of the business. Hence there is no 
risk of multiple taxation. Finally, there is no claim in this case that  
Louisiana's tax discriminates against interstate commerce. I t  seems 
therefore to square with our decisions holding that  interstate com- 
merce can be made to pay its way by bearing a nondiscriminatory 
share of the tax burden which each State may impose on the activities 
or property within its borders." 

In  Miller Bros. Co. v. Maryland, 347 U. S. 340, 98 L. Ed. 744, the 
Court said: ". . . due process requires some definite link, some mini- 
mum connection, between a state and the person, property or trans- 
action it seeks to tax.'' 

The agreed stipulation of facts sliows that plaintiff engages in sub- 
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stantial income producing activities in North Carolina. Plaintiff rents 
and maintains freight terminals in various places in the State for its 
interstate operations, for which terminals i t  paid in rent for its fiscal 
year ending 30 June 1955 the sum of $21,911.00, and a similar rent for 
its fiscal year ending 30 June 1956. It owns and operates pickup and 
delivery trucks in North Carolina for use a t  its terminals, and owns 
furniture, fixtures and equipment in its terminals in North Carolina 
for use in its business in North Carolina. I t s  delivery trucks pick up 
interstate freight from its custonlers in North Carolina destined for 
or consigned to points or parties outside of North Carolina, and take 
such freight to  its terminals in North Carolina. When freight is re- 
ceived a t  its various terminals in North Carolina, it is delivered t o  
the consignees, either direct from the interstate vehicles, or in delivery 
trucks stationed a t  tlie respective terminals. I ts  terminals in North 
Carolina are manned by its employees, who usually live in North Caro- 
lina. The agreed stipulation of facts does not state the nuinber of 
such employees in North Carolina, nor the total amount of their 
salaries, nor the number of plaintiff's terminals in North Carolina, nor 
the nuinber of its delivery trucks a t  its terminals in North Carolina, 
nor the amount of money it receives in North Carolina for bringing 
in or carrying out freight. However, i t  would seem from a considera- 
tion of the entire agreed stipulation of facts that  the number of plain- 
tiff's employees a t  its terminals in North Carolina, their salaries, the 
number of its delivery trucks there stationed, and the money it col- 
lects in North Carolina in its business, are considerable. The State of 
Xortll Carolina provides a place and opportunity for plaintiff's em- 
ployees in North Carolina to solicit business, and make contracts for 
plaintiff in North Carolina to carry freight for its residents out of 
North Carolina, and they undoubtedly made such contracts for plain- 
tiff, in competition with other interstate carriers by railroads, express, 
etc., operating in North Carolina. The State of North Carolina protects 
plaintiff's business transaction< and property within its borders, for 
instance, against vandalism, larceny, etc., and maintains courts in 
mliich plaintiff can enforce payment for the transportation of articles 
it brings within this State to its customers here, and for the transpor- 
tation of articleb which it carries out of this State for residents here. 
The business of pllaint(iff carried on in North Carolinla was neither ir- 
regular nor casual. It was systematic and continuous throughout tlie 
periods of time in que3tion. There are incidents in the carrying on of 
plaintiff's business taking place in North Carolina, and only here, for 
which the State of North Carolina affords protection received from 
no other State, or the Vnited States. Nor can any other State give 
that protection. 

The activities of the International Shoe Company in the State of 
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Washington, as described in International Shoe Co. v. Washington,  326 
U. S. 310, 90 L. Ed. 95, 161 A. L. R. 1057, which served as the consti- 
tntional basis for the imposition of the tax there involved, were, it 
seems, in substance no more extensive than the activities of plaintiff 
in North Carolina. 

I n  Memphis  Saturn1 Gns Co. v. Stone, supra, we have stated the 
facts of that  case, as they appear in the United States Supreine Court 
Reports. Certainly the business acts of the Gas Company in Jlississippi 
in that  case are not greater than the business acts of plaintiff in Yorth 
Carolina. I n  the Gas Company case the United States Supreme Court 
said: "There is no question here of Due Process. The Gas Company's 
property is in the taxing state where the taxable incidents occurred." 

The activities of the West Publishing Company in California, where 
it had not qualified to  do intrastate business, as set forth in Wes t  Pub- 
lishzng Co. 2,.  McColgnn, supra, do not seem to  be more extensive 
than the activities of plaintiff in North Carolina. See also Fontenot v. 
John I .  H a y  Company,  supra. See also McGee t'. Internotlonnl Life 
Ins. Co., 355 U.S. , 2 L. Ed. 2d 223, where the Court held that it 
1s sufficient for purposes of due process that  a suit against a nonresi- 
dent not served with process within the forum State is based upon a 
contract which has substantial connection with that  State. 

In  the collection of the income taxes from plaintiff in the instant 
case, we find no violation of "the due process of law" pro~is ion of the 
14th amendment to the Federal Constitution, and of "the law of the 
land" provision of Art. I, Sec. 17, of the North Carolina Constitution. 

Under our dual system of government, the exercise of the taxing 
power is equally essential to the United States and to  the constituent 
States. Under the facts of this case we conclude tha t  i t  is clearly mani- 
fest tha t  the State of North Carolina has the right t o  collect the non- 
discriminatory income taxes imposed on plaintiff, which taxes were 
imposed solely on tha t  part  of plaintiff's net income earned within the 
State of North Carolina in its interstate business, and reasonably at-  
tributable t o  its interstate business done or performed within the bor- 
ders of this State. 

The judgment of the trial court is 
.4ffirined. 

R o D ~ I . ~ N ,  J., took no part in the consideration or decision of this case. 

B R T A X T  S. THOJIPSOS - 4 S D  n w E ,  MAE 11. THOMPSOK, v .  SEABOARD 
AIR L I S E  RSII.RO.4D COMPASS.  

i Filed 30 June. 195s.) 
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1. Pleadings § 22- 
The trial court may permit a pleading to be amended a t  any time 

provided the amendment does not modify or change the cause of action 
or deprive defendant of a fair opportunity to present his defense. G.S. 
1-163. 

2. Railroads § 1% 

A railroad comlmny has a right to change the elevation of differexc 
portions of its right of way to suit its conr-enience, and its acts in doing 
so cannot impose liability upon it  to abutting land owners. 

3. Municipal Corporations 3 2 5 h  

The right of the State to control public ways has been delegated in 
regard to streets to municipalities, G.S. 160-222, and when a city acts 
for public convenience under the authority granted i t  in raising or low- 
ering the grade of a street, any di~ninution of access from abutting 
1)roperty is danw lrtn a bsque it1 juria. 

4. Same: Railroads § 13- 
The fact that a street is established across railroad tracks subsequent 

to the location and construction of the railroad does not diminish the 
character of the street as  a public way, and after the street is established 
the railroad has no nlore right to impair or prevent its use than any 
other property owner I\-ould have to change the grade or interfere with 
the use of the strert.  

5. Railroads 3 1- 
While a railroad company is given authority to construct its tracks 

across public ways, it may not construct its tracks or change the grade 
of the tracks uulrss it restores the street to a useful condition. G.S. 60- 
3 i ( 6 ) ,  G.S. 60-43. 

6. Sanre: Eminent  Don~ain  & 

If a railroad cou~pany, in the perforinance of its duty to restore a 
street to ;I useful contlitioi~ after it  has changed the elevation of its 
tr;~rl;s a t  the street crwaing, is required to go beyond the railroad right 
of wily ant1 cl~ungr the grade of the street, and such change of grade 
i~upi~ i r s  I I ~ C C ~ S P  to the strert of an abutting property owner, the railronrl 
~ O I I I ~ J ~ I I I . ~  ~ n r ~ s t  V ; I ~  cu~nlwnsation to sucli abutting owner for thp resulc- 
ine ( l i i ~ ~ i ~ ~ r l t i o n  in value of the land. 

7. J l o ~ ~ i c i p i ~ l  ('orporations # 3.3: Railroads 3 15- 
If :I rnilroatl colupany in cl~anging the grade of a street beyond its 

right uf way, incident to  the restora1:iou of the street after changinz 
the elev:~tion of its trarks at  a grade crossing, asserts the municipality' 
g o v r n ~ n ~ e ~ ~ t a l  inmnnity in changing the grade of the street beyond its 
right of way. it 111nst plr:ld the facts 1vhic11 would relieve it of liability 
ou this ground. G.S. 1-1:G. 

8. Sam(,: Pleadings # 22- 
Tliii. actio~t was institntetl against a railroad colnpany by an abuttiiig 

property o\vnrr to recover compensation for the diminution in value of 
liis property rc~sulring from impairment of access to the street incident 
to t l ~ r  ~ . h n ~ ~ g t ,  iu zr:~tlr of the street beyond the right of may of the rail- 
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road company. Plaintiff alleged that the acts of the railroad company 
were unlawful. Held: 9 n  amendment charging that the change of grade 
was for the benefit of the railroad company is immaterial when the rail- 
road company fails to allege or prove that its acts in changing the grade 
of the street were done under the governmental immunity of the city, 
and therefore the court had the power to allow the amendment during 
the trial. 

9. Municipal Corporations § 25b: Railroads 8 15-- Evidence held in- 
sufficient to show tha t  change of grade of street  was made under 
immunity of city. 

Evidence that a railroad company for its own purposes changed the 
elevation of its tracks a t  a grade crossing, that incident to its duty to 
restore the street to usefulness as  a public way, it was required to 
change the grade of the street beyond its right of way, and that the 
municipality merely gave the railroad company permission to perform 
the work in accordance with the railroad company's plans and specifi- 
cations, is held to disclose that the change in grade was for the benefit 
of the railroad and was not a function of the city nor done for the city's 
benefit, and, therefore, is insufficient to support the defense that the 
railroad company, in changing the grade, was clothed with the povern- 
mental immunity of the city. 

HIGGISS, J., dissenting. 

=~PPEAL by defendant from JIcKeithen, 5 .  J.. October 7.  1957 Term 
of RICHMOND. 

Plaintiffs are the owners of property abutting on what they desig- 
nate in the complaint as Bridges Street and Railroad Street. This 
action was brought to recover damages done to that  property by clos- 
ing Railroad Street and changing the grade of Bridges Street. 

Hamlet is an important junction point for defendant. I ts  main 
north-south line intersects its Wilmington-Charlotte line there. The 
intersection is a t  right angles. Defendant has a right of way 200 feet 
in width. Prior t o  1955, interchange between the main linc and the 
\\'ilmington line was by what the parties call "old wye." 

Bridges Street runs southwardly through the town and crosses old 
n-ye and the main line a t  grade. The parties stipulated "that for many 
years prior to  1955, Bridges Street was and has a t  all times subsequent 
thereto been and now is a public street in Hamlet. . ." I t  was also 
Apulated tha t  the railroad; including old wye, was laid out and in 
operation before Bridges Street was established. 

Plaintiffs are the owners of two tracts of land fronting on Bridges 
Street. On the tract on the west side they had erected two buildings. 
This tract and the buildings erected thereon are partly within and 
partly outside defendant's right of way. Plaintiff's other tract lies on 
the east side of Bridges Street. I t s  southern boundary is the northern 
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line of defendant's right of way. A three-story brick building is situate 
on this tract. 

In  1955 defendant concluded tha t  it should relocate its wye so as 
to lengthen the arc and thereby reduce the acute curve existing in the 
old wye. To  acconlplisli tliis i t  was necessary to  make a fill on de- 
fendant's right of way. The elevation of the new wye necessitated 
raising Bridges Street a t  the new intersection. The fill also closed tvhat 
plaintiffs designated in their complaint as Railroad Street. The answer 
denied there was any such street and asserted that the use of tliis area 
by the public was with the  permission of tlie railroad. Defendant pre- 
pared detailed plans of the proposed vhanges which i t  transmitted to  
the governing authorities on 7 June 1955 with the request that the 
totvn issue "a permit to  proceed with the construction of this connect- 
ing track across Bridges Street. . . upon the terms outlined herein." 
Permission t o  do the proposed work was granted on 22 June 1955. 

The work was done in accordance with plans prepared and submitted 
by the railroad to  the town. The point where the new wye crosses 
Bridges Street is 58 feet north along Rridges Street from the old wye 
crossing. Bridges Street was raised 3.48 feet a t  the new intersection 
This put the new intersection .6 foot higller than the old intersection 

The northern line of defendant's right of way is approximately 50 
feet north of the  new wye. Plaintiffs' property is north of the right of 
way. The elevation of Bridges Street was raised a t  its intersection with 
the northern line of tlie right of way 3.69 feet. The fill was continued 
in Bridges Street beyond the right of way line. At a point 25 feet 
north of the right of way a fill of 2.95 feet was made, and 25 feet be- 
yond that point a fill of 1.86 feet was made. The amount of fill con- 
tinued to decrease and terminated a t  a point 96 feet north of the 
right of way line, or about 146 feet northwardly from the point where 
the new wye crosses Bsidges Street. The  point where the  fill terminates 
is near thc northern corners of plaintiff3' property. The  railroad pared 
the area of tlir stseet in ~ l i i c l i  it had placed tlie fill. I t  placed curb 
and gutter in accordance with the t e r m  of its letter to the town re- 
questing pt~iiiiseion to make the change. 

Sections 7 and 9 of the Complaint read: 
"7. That  about the iiiontli of 1955, the defendant, its 

agents, s e n a n t s  and eniployees, entered in, onto and upon Railroad 
Street, filled the sanic with dirt to the extent of about three feet 
deep on the Hamlet Avenue end, and to the extent of about eight 
feet deep on tlie Bridges Street end fronting plaintiffs' property, l a d  
a railroad track thereon and appropriated the entire street to its es- 
clusive w e  and has been and still is using the saine as a railroad track 
and has completely blocked the entrance to  plaintiffs' property from 
R:~ilroad Street. That in nddition to filling in and blocking off Rail- 
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road Sweet the defendant, its agents, servants and employees, en- 
tered in and upon its intersection with Bridges Street to  a depth of 
some 8 feet a t  the  intersection, and defendant wrongfully extended 
said f i l l  ior some . . . . . . .  feet along Bridges Street towards the Nortli- 
east for a distance of practically the entire frontage of plaintiff's 
property thereby practically burying plaintiffs' brick buildings and 
cutting off access to the same from said street except by ladders or 
otherwise. " 

"9. That defendant's entry in, on, and upon said streets and its 
approprintion and use of the same as aforesaid, has been done wrong- 
fully and unlawfully in violation of plaintiffs' right to have said streets 
left open, all without permission of plaintiffs, against their will, and 
over their protests, to their great hurt, injury and damage. That the 
aforesaid acts of the defendant herein complained of, are not only 
wongful and unlawful and for the use and benefit of the defendant, but 
amounts to a, taking of plaintiffs' property and appurtenances thereto 
by defendant, thereby practically destroying the value of plaintiffs' 
said property without any compensation or tender of compensation to 
plaintiffs therefor." (Italics added.) The italicized words were in- 
serted by amendment after the evidence had concluded. 

Defendant denied the allegations of sections 7 and 9. It supple- 
mented its denial of the facts alleged in section 7 by asserting: "This 
defendant says in connection therewith that the filling referred to 
was wholly on its own right. of way and within its property rights, 
and thn: it has not wrongfully trespassed upon the plaintiffs' prop- 
erty or their rights." I t  supplemented its denial of the facts alleged 
in sect,ion 9 by asserting: ( ( i t  has not taken any of the property of 
the plaintiffs and has confined its construction efforts within its own 
right of way and in 1)roviding facilities for the public to cross its 
tracks." 

The parties stipulated a t  the trial tha t  the boundaries between the 
respective properties n-ere as indicated on a map prepared by court- 
appointed surveyors, and that the plaintiffs were the owners of the 
lands claimed by them as so shown. They further stipulated: "The 
damages now sought in this action are limited t o  such as  flowed 
from defendant's alleged changes of Bridges Street; and no claim is 
now made by the plaintiffs for any damages resulting from any al- 
leged change that  may have been made of any other street." 

The court subnlitted issues which n-ere answered by the jury as 
follows: 

"1. Did the defendant, Seaboard Air Line Railroad Company, raise, 
or cause to be raised. the eleration of Bridges Street abutting the 
property of the plnintiff? 

"Answer: Yes 
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"2. If so, was the property of the plaintiffs damaged as a result 
of said elevation? 

"Answer: Yes 
"3. If so, what amount of damages, i f  any, are the plaintiffs en- 
titled t o  recover? 
"Answer: $30,000.00." 
The court instructed the jury to answer the first issue in the af- 

firmative. Judgment was entered on the verdict in favor of plaintiffs 
and defendant appealed. 

Douglass & McMillan m2d Jones & Jones for plaintiff,  appellees. 
B y n u m  & B y n u m  and 1-crrser, McIntyre .  Henry & Iiedgepeth for de- 
fendant,  appellant. 

RODNAN, J .  While defendant brings forward 130 assignments of 
error, we think the basic question involved is presented by three of 
these assignments: (1) Permitting the ainendnient to  the colnplaint 
after the presentation of the evidence; (2) the motion to  nonsuit; and 
(3 )  the court's instruction to the jury to answer the first issue in the 
affirmative. 

A trial court may permit a pleading to be amended a t  any time 
unless the amendment in effect modifies or changes the cause of action 
and deprives defendant of a fair opportunity to  assemble and present 
his evidence relative to the matters asserted in the amendment. G.S. 
1-163. 

To  determine the materiality of the ainendlnent we examine the 
pleadings without the ainendinent to ascertain what issues arise on 
the pleadings. If the issues raised by the amended pleadings assert a 
different right of action presenting different issues, then the amend- 
inent is material, and defendant is entitled to an opportunity to pre- 
pare its defense and offer evidence on the issue so raised. Did the 
phrase "and for the use and benefit of the defendant," inserted in 
section 9 of the complaint add anything to the invasion of plaintiffs' 
rights as originally asserted? The answer to the question is found in 
the law which determines the motion to nonsuit and the propriety of 
the instructions with respect to  the first issue. 

What  wrongful act was charged in the coinplaint and what defense 
did defendant assert? The basis of asserted liability is found in sec- 
tion 7 of the complaint. It alleges defendant took possession of two 
public streets in Hainlet on which plaintiffs' property abutted and, 
by fills in these streets, denied plaint~ffs acress thereto. Defendant 
denied this allegation. The denial raised two questions: ( a )  were the 
areas public streets, and (b )  did defendant make the fill? I n  addition 
and as  an affirmative defense i t  asserted that the fill was made on its 
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right of way in the laxful  use of its property and in providing facili- 
ties for the public to cross its tracks. 

When the case came to trial the parties by stipulation eliminated 
issues originally raised ( a )  as to  plaintiffs' title to the area for which 
plaintiffs assert a right to  recover, (b )  the location of the line sepa- 
rating the right of way from the land owned absolutely by plaintiffs. 
(c) the nature of the area which plaintiff designated as Bridges Street, 
defendant conceding that  it was a public way although established 
after the railroad mas constructed, (d)  tha t  no liability existed for 
work done in the area designated as Railroad Street (presumably for 
the reason that  i t  was not a public street but a way used with the 
permission of the railroad which i t  could terminate a t  any time.) The 
stipulation which the parties made reduced the issues touching liabili- 
t y  raised by the complaint as originally drafted to this fundamental 
question: Did defendant change the grade of the street abutting plain- 
tiffs' property outside and beyond the right of way? Viewed in the 
light of the stipulation, plaintiffs' claim, and the court's charge, this 
\vas the issue submitted to and answered by the jury. 

The fact tha t  the  grade of Bridges Street was changed from a 
point south of the new wye to a point northwardly and outside of 
the right of way and across the front of plaintiffs' property is not 
controverted; nor is it controverted tha t  the work was done by a 
contractor secured and paid by defendant. 

Defendant insists that these admitted facts do not establish liability 
because (1) i t  had the right to  make such fills on its right of way 
as it deemed appropriate in the conduct of its business; (2) in the 
esercise of its rights it could change the grade a t  Bridges Street with- 
in the bounds of its right of way;  (3) the  change in the elevation of 
Bridges Street within the right of way necessitated a change in the 
elevation beyond the right of way if the public was not to  be deprived 
of the use of Bridges Street where i t  crossed the right of way;  (4) the 
town had the right to  change the grade of the street for public benefit 
and as it authorized or permitted defendant to  change the grade, the 
permission so granted immunized defendant from liability. 

An analysis of defendant's position is necessary to pass on its as- 
signments of error. Legal principles pertinent to the questions raised 
are, we think, well settled. 

Defendant had a right to change the elevation of different portions 
of its right of way to suit its convenience. No liability exists for such 
changes. Bnnkley v. R.R.. 135 K.C. 654. That  right is not here con- 
troverted. 

Control of public n-ays (highways, streets, and navigable waters) 
is ~ e s t e d  in the sovereign, the State, and subject to constitutional 
limitations, the Legi;lntiu.e may regulate the location, width, eleva- 
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tion, and use of these mays. Clayton v. Tobacco Co., 225 N C. 563, 
35 S.E. 2d 691; Guano Co. v. Lumber Co., 168 N.C. 337, 84 S.E. 346; 
Dalton v. Brown, 159 X.C. 175, 75 S.E. 40; Butler v Tobacco C'o., 152 
N.C. 416, 68 S.E. 12; Elizabeth Ci ty  v Banks,  150 N.C. 407. 64 S.E. 
189; S. v. Yopp,  97 N.C. 477. The Legislature, in the exercise of its 
discretion, may delegate to  a municipality or other agency its power 
t o  regulate and control for public use st,reats. and highways. ( i t b  Co. 2 , .  

Shaw, 232 N.C. 138, 59 S.E. 2d 573; Suddreth 2 ) .  Charlotte, 223 N.C. 
630, 27 S.E. 2d 650. The Legislature has authorized municipalities to 
control streets with the right to  "make such in~provenlents thereon 
as it may deem best for public good . . . and regulate, control, iicense, 
prohibit, and prevent digging in said street. . ." G.S. 160-222. 

When a city acts for public convenience under the authority grant- 
ed it by the Legislature and raises or lowers the grade of a street, 
any diminution of access by an abutting property owner i; ilamnum 
absqzie znprza. The abutting property owner can neither prevent the 
change by injunction nor recover damages for the diminished value 
of his property, when the work is done in conforinity with plans cle- 
signed to promote public convenience. Sanders z'. R.R., 216 S .C .  312, 
4 S.E. 2d 902; Jenkins v. Henderson, 214 N.C. 244, 199 S.E. 37; 
Calhotin v. Highway C'ovz., 208 X.C. 424, 181 S.E. 271: Wood 2'. 
Land Co., 165 N.C. 367, 81 S.E. 422; Jones v. Henderson. 1-17 N.C. 
120; Tate  v. Greensboro, 114 N.C. 392; Wright t'. TYiLmingtott. 92 N.C. 
160; Meares v. Wilmington, 31 N.C. 73; 18 Am. Jur.  841, 842. 

The fact that  Bridges Street, where it crossed defendant'; right of 
way, was established subsequent to  the location and construction of 
the railroad did not diminish its character as a public way. The rail- 
road, after the street was established had no more right to mpair  or 
prevent its use than any other property owner would have to change 
the grade or interfere with the use of a street constructed by n city 
over his land. Presumably the railroad was duly compensated for the 
impairment of its property rights when the street was e~tL~l)lislietl. 
R.R. v. Goldsboro, 155 N.C. 356, 71 S.E. 514. 

Legislative sanction is necessary before a railroad may occupy 
a public way. Edmonds v. B. & 0. R.R. Co., 114 U.S. 453, 29 L. Ed. 
216; Butler v. Tobacco Co., supra; S .  v .  R.R., 153 N.C. 559. 69 S.E. 
621; Pedrick v. R.R., 143 N.C. 485; 44 Am. Jur. 301, 74 C.J.S. 512-513. 
Because of the benefit accruing t o  the public in the operation of rail- 
roads, the Legislature has granted to them the power to condemn pri- 
vate property, G.S. 60-37(2), and to construct their road5 across 
public ways, but with the mandate to "restore the. . . street. . . thus 
intersected or touched, to  its former state or to  such state ns not un- 
necessarily to  have impaired its usefulness." G.S. 60-37(6). This pro- 
 isi ion is supplemented by G.S. 60-43 nhich again commnnds rail- 
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roads, when crossing established roads, to "so construct its works as 
not to impede the passage or transportation of persons or property 
along the same." This provision, inserted in the Act of 1852 incor- 
porating the Western Railroad, was codified as a part  of the public 
laws of the State in the Revised Code, c. 61, sec. 30. Similar provi- 
sions are to be found in the charters issued by the Legislature to 
railroads during the early part  of the nineteenth century. 

Xot~ i ths tand ing  the legislative authority and municipal approval 
for a public service corporation to use a street or highway if the 
use is such as to  iinpose an additional burden or effect a taking of 
the property of an abutting owner, con~pensation must be paid. 

Where a railroad accepts the benefits of statutory authorization 
and changes the grade of a street or highway i t  must assume and 
comply n-it11 the burden imposed and restore the street to a useful 
condition. If, to meet the burden so imposed, it becomes necessary 
to go heyond the railroad right of way and change the grade of a 
street! t.hereby impairing access of an abutting property owner, com- 
pensation must be paid for the diminution in value resulting from 
the denial of access. 

The ru!e has been repeatedly applied to  situations factually simi- 
lar to tl!i- c:m. Powell zl. R.R.,  178 N.C. 243, 100 S.E. 424; Bennett v. 
R.R.. IT0 S . C .  389,87 S.E. 133; Kirkpatrick v .  Traction Co., 170 N.C. 
177, 87 .S.E. 232; Brown v. Electric Co., 138 N.C. 533; Moore v .  Pozrer 
Co., 163 S . C .  300, 79 S.E. 596; Clayton v .  Tobacco Co., supra; Pitts- 
burgh C.C. & St .  L. R y .  CO. v. Atkinson, 97 N.E. 354; Zehren v. Mil- 
waukee Electric Railway & Light Co., 41 L.R.A. 575; Williantette Iron 
Works  t.. Oregon Railway & Wavigation Co., 29 L.R.A. 88; Baltimore 
&: 0. R. Co. zl. Kane, L.R.A. 1916 C 433; S .  B .  Penick & Co. v .  A7ew 
York C'rnt .  R. Co., 111 F 2d 1006; Cincinnati, N. 0. & T.  P. R y .  Co. v. 
City  of C'hattnnooga, 64 S.W. 2d 196 (Tenn.) ; Chesapeake & 0. R v .  
Co. v. TI-adsworth Electric M f g .  Co., 29 S.W. 2d 650 (Ky.) ; Shrader zl. 
Clecel(o;d. C. ,  C .  ck S t .  L. R. Co., 89 N.E.  997 (Ill.) ; Jordan v. Ci ty  
of Be7?lrood: 26 S.E. 266 (W.Va.). Sotes,  22 -1.L.R. 171, 172; 1 Elli~ot~t 
Roads & Streets 4th Ed, see. 554. 

The complaint charged the defendant with changing the grade of 
Bridges Street with resulting damage to plaintiffs. Such a change by 
an  ind i~ idua l  or private corporation is unlawful. An answer which 
denies making the change puts only that question a t  issue. If defendant 
mould juetify his conduct with governmental immunity he must plead 
the facts TT-hich would relieve him of liability. G.S. 1-135; Cohoon zj. 
Swain, 216 N.C. 317, 5 S.E. 2d 1 ;  Raynor v. R.R., 129 N.C. 195 
(eviction from train for failure to co~nply with rules) ; Burris v .  Bush. 
170 3.C.  394, 87 S.E. 97 (slander) ; Sig?non v .  Shell. 165 N.C. 682. 
81 S.E. 739 (false arrest) ; Lee v. E w e ?  82 N.C. 428 (discharge in 
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bankruptcy) ; Smith v .  Lunlber Co., 140 N.C. 375 (estoppel by judg- 
ment) ; Smith  v .  A7ewberry, 140 N.C. 385 (accord and satisfaction) : 
Rountree v .  Brinson, 98 N.C. 107 (usury] ; White  v .  Logan, 240 N.C. 
791, 83 S.E. 2d 892 (payment.) 

I t  is manifest that  the answer to section 7 of the complaint where 
the wrongful change of grade is alleged is nothing more than denial. 
It merely asserts that  the filling was confined to  the right of way and 
hence not unlawful. But  plaintiffs were not complaining of tha t  fill. 
It was the fill beyond the right of way which plaintiffs made the 
base for their claim for damages. 

Apparently defendant recognized the necessity of pleading justifi- 
cation for the work i t  did. However, it merely said it "has confined 
its construction efforts within its own right of way and in providing 
jacilities for the public to cross i ts  tracks." I t  may well be doubted 
whether this is sufficient allegation to be supported by evidence tha t  
in making the fill outside of the right of way defendant was acting 
not in its own behalf but only as agent of the town of Hamlet. If not 
sufficient, no issue was presented and certainly the amendment was 
in~material. 

The appeal ought not, however, to  be determined by a technical 
question of pleading. We treat, therefore, the plea as sufficient. It 
is not enough, however, to  plead facts constituting a defense. There 
must be evidence to support the plea and when the plea is a confes- 
sion and avoidance or affirmative defense the burden of proof is on 
him who would relieve himself from liability. TYhite v .  Logun. supra; 
Tl'ells v .  Clayton, 236 N.C. 102: 72 S.E. 2d 16; Joyce v .  Sell: 233 N.C. 
585, 64 S.E. 2d 837; Gibson v .  Ins. Co., 232 N.C. 712, 62 S.E. 2d 320; 
MacClure v. Casualty Co., 229 N.C. 305, 49 S.E. 2d 742: Williams v. 
Ins. Co., 212 N.C. 516, 193 S.E. 728; Wilson z'. Casualty Co.. 210 N.C. 
585, 188 S.E. 102; Rumbough z'. I7nprov~ment CO., 109 W.C. 703. 

Treating the plea of governmental i~nmunity as adequately made, 
the only remaining question is: Was there any evidence to support 
tha t  plea? 

The evidence without contmdiction establishes these, and only these 
facts: 

(1)  Defendant for its convenience wished to  relocate its wye. To 
do so in conformity wit11 its wishes would necessitate a fill on its 
right of way. 

( 2 )  The fill would terininate a t  the edge of t,he right of way in an 
einbankment more than three and one-half feet above the street a t  
that point. Such an embankment would a t  least prevent all vehicular 
traffic on Bridges Street in a southwardly direction. 

, 3 )  S o t  wishing to violate the statutes (G.S. 60-37 (6) and 60-43) 
prohibiting railroads croeing public ways from interfering with the 
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public right to use streets, the railroad planned a way for the public 
to mount the embankment it  proposed to construct, thereby permitting 
the public to  continue to use Bridges Street. 

(4) The proposed method called for the construction of a fill outside 
of the right of way. This fill materially impaired plaintiffs' access to  
the street ( a  taking of their property. Hedrick v. Graham, 245 X.C. 
249, 96 S.E. 2d 129). 

(5) The plans so prepared were submitted t o  the town by an offi- 
cial of the railroad in a letter reading: "I am enclosing herewith a 
blue print of our drawing No. 16084, which shows a proposed con- 
nection track to  be constructed in the northeast angle of the Main 
track crossing a t  Hamlet. The construction of this connecting track 
will inl-olre the crossing of Bridges Street with an additional track, 
also the relocation of an existing unpaved road on the Railroad's 
right of way. Our plans for constructing new concrete curb and gutter 
and paving this portion of Bridges Street in a manner satisfactory to  
the City of Hamlet and to relocate and surface with a mixture of 
sand and gravel tlie existing unpaved road also in a manner satis- 
factory to the city. Will you please let me have a permit to  proceed 
with the construction of this connecting track across Bridges Street 
and the unpaved road upon the terms outlined herein. . . . " The town, 
replying to this letter, said: "Your letter of June 7, 1955, file No. 
43850 Spl., asking the Town's permission to raise the grade on the 
northeast side of Bridges Street where the proposed track crosses 
Bridges Street and that you propose to  construct curb and gutter 
this portion of Bridges Street and that you will relocate and surface 
n-ith a mixture of sand and gravel this street in a satisfactory man- 
ner to the city. This letter will grant you permission to proceed with 
this work as outlined above." 

(6) The work was done in a careful manner and in accord with 
the plans submitted to the town. 

(7) The work was done by the railroad or its contractor and not 
by the town. The work was supervised by the engineers of the rail- 
road and not by the town. 

I t  is patent that the change in tlie grade in Bridges Street was for 
the benefit of the railroad. Manifestly, permission was sought to  
avoid a complaint and action by the town to prevent defendant from 
proceeding n-ith its work in Bridges Street. Defendant was not cloth- 
ed with governmental immunity in the work done outside of its right 
of way. It follows that no error exists with respect to  the exceptions 
discussed. 

We have examined each of the other assignments but find none 
which is deemed prejudicial or which requires discussion. 

No Error. 
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HIGGINS, J . ,  dissenting. I t  is concedd the changes in elevating the 
defendant's taacks were inade as a nmtiter of rigbit upon Ghe dcfendkmt's 
own property. it is likewise conoeded ,the work done in elevating Bridges 
St~reet in the Town of Hamlet was within the limits of the town's right 
of way for street purposes. X e  may assume the Town oompen-mted the 
owner of the  land when it acquitred t,he easenwn't. An ra-einent for 
street purposes contemplate+ and includes the right t o  imke  such 
changes in the grade fie inlay be necessaiy to accommodate public 
t ~ a v e l  so b n g  #as ithe boundaries of the easement are not enlarged. 

The Railroad Company exercised its conceded right to elevate its 
tracks. It became the duty of the Town and the defendant to provide 
a suitable crossing. The Town had the right to  elevate Bridges Street 
for that  purpose and it  could exercise the right by having the work 
done by its own employees or by letting the work to  contract, or by 
authorizing the Railroad Company to do it. Whether the Town paid 
much or little, or nothing, to the Railroad Company to have the work 
done does not enlarge the liability, and certainly does not create 
liability when none previously existed. In  the absence of allegation 
and proof the work of elevating the street was negligently done, there 
is no liability. I vote to reverse. 

I s  THE MATTER OF THE WILL OF J E R R Y  31. THOMPSON, DECEASED, 

(Filed 30 June,  l9SS. 1 

Undue influence to render a n-ill invalid must  be of a kind which oper- 
a t e s  on the  mind of the  testator a t  the very t ime the  will is  made, and 
causes i t s  esecution. 

3. Wills 230 
Since undue influence is frequently employed su r rep t i t i ons l~  and is 

chiefly shown by i t s  result, wide lati tude must be  allowed in the in- 
troduction of evidence upon the issue. and a s  a general rule m y  eri-  
clence which tends to show an  oppor t i l n i t~  and disposition to exert  
undue influence, the  degree of susceptibility of the  testator,  or  a result  
indicatire of the exercise of nndne influence. is  competent unless pro- 
scribed by some rule of law. 

Testimony of c n ~ e a t o r  that  n h e n  she  came to see her 31-year-old 
fa ther  less than two years prior to his execution of the paper writing, 
he did not recognize her,  is held conlpetmt on the issue of undue influence 
a s  tending to establish the mental  condition of testator and his suscepti- 
bility t c~  influence, as \\ell a i  on the issue of mental  capacitr .  
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4. Same: Evidence 8 32- 
The rule prohibiting an interested party f r o n ~  testifying as  to a trans- 

action with decedent does not preclude a caveator from testifying as  
to his opinion of the mental condition of testator. 

5. Evidence 8 42c: Wills 8 B c -  
Testimony of declarations by propounder, the sole party interested in 

sustaining the paper writing, tending to show that he procured an attor- 
ney to draw the will he wished testator to sign, that he objected to the 
other children of testator inquiring about the matter, and as  to his 
financial transactions with testator, i s  lrcld competent, regardless of 
when made, a s  declarations or admissions against interest on the issue 
of undue influence. 

6. Appeal and  E r r o r  8 41- 
The refusal of the cowt  to strike certain testimony, even though such 

testimony be technically incompetent, cannot justify a new trial when 
its admission is not sufficiently prejudicial as  to have affected the result. 

7. Same-- 
The admission of evidence cannot be held prejudicial when evidence 

of the same import is admitted without objection. 

8. Wills § 23c- 
Evidence to the effect that testator kept large sums of money on his 

person or in his possession a s  the result of influence exerted by pro- 
pounder that  banlis were unsafe, is held, in view of the other facts and 
circumstances adduced by the evidence, properly admitted upon the 
issue of undue influence. 

9. Wills 88 2 3 % ,  23b- 
Testimony of a disinterested party that some time after the execution 

of the will in suit testator stated that he had made no will, is compe- 
tent upon the issue of mental capacity, but not upon the issue of undue 
influence. Nevertheless. when there is only a general objection to its 
admission and no request that  it  be restricted to the issue of testa- 
mentary c a p a c i t ~ ,  its general admission will not be held for error. 

10. Wills 8 23c- 
Testimony of a disinterested witness of a declaration made by testa- 

tor, even though made a number of months af ter  the execution of the 
writing, tending to show coolness in the relationship of testator and 
propounder, is competent upon the issue of undue influence when it 
tends to throw some light on the state of mind of testator a t  the time 
of executing the instrument, there being other independent and sub- 
stantive evidence of undue influence. 

11. Appeal and  E r r o r  § 41- 
The refusal to strike testimony ordinarily is not prejudicial when 

other testimony to the same import has theretofore been admitted with- 
out objection. 

12. Appeal and E r r o r  8 40- 
A new trial will not be awarded for mere technical error, the burden 

being upon appellant not only to shorn error but to show that the al- 
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leged error was prejudicial in amounting to the denial of some substan- 
tial right. 

APPEAL by propounder Alack B. Tl~ompson from Williams, J., Sep- 
tember 1957 Civil Term of ALAMANCE. 

Issue of devisavit vel non. 
Jerry hl. Thompson, a citizen and resident of Alamance County, 

died in that  county on 20 July 1956 a t  the age of 86 years, leaving 
him surviving twelve children, all of whom are adults. 

On 25 July 1956 a paper writing, dated 19 October 1954, purport- 
ing to  be the last will of Jerry M. Thompson, was admitted t o  pro- 
bate in common form by the procurement of Mack B. Thompson, a 
son of Jerry M. Thompson, who was named therein as executor. On 
26 July 1956 letters testamentary were issued to him. 

The paper writing purported to bequeath to  a daughter two dol- 
lars, to ten sons and daughters fifty dollars each, and to bequeath and 
devise all the remainder of the property, real, personal or mixed. to  
Mack B. Thompson in fee. 

An issue of devisavit vel non was raised by a caveat to  the alleged 
will filed on 27 July 1956 by ten of the sons and daughters of Jerry 
M. Thompson. A son, Kirk Thompson, did not join in filing the ca- 
veat, but testified in the trial, "I have aligned myself with my sisters 
in the caveat proceeding." Alleged mental incapacity and undue in- 
fluence are the grounds upon which the caveat is based. 

The issues submitted to  the jury, with its answers thereto, are as 
follows : 

"1. Was the paper writing offered for probate as the last will and 
testament of Jerry &I. Thompson signed and executed according 
to law? Answer: YES. 
"2. If so, did the said Jerry M. Thompson have the mental capa- 
city sufficient to make a will? Answer: YES. 
('3. If so, was the execution of said paper writing procured by 
undue influence? Answer: YES. 
"4. Is  the paper writing propounded by Mack Thompson and 
others and every part thereof the last will and testament of 
Jerry M. Thompson, deceased? Answer: NO." 

From a judgment on the verdict the propounder appeals. 

B. F. Wood, M.  Glenn Piclcard and Sanders & Holt for propounder, 
appellant. 

Clarence Ross and P. TV. Glidewell, Jr., for caveators, appellees. 

PARKER, J .  The propounder has 185 assignments of error. The 
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first assignments of error discussed in his brief are based upon his 
exception to the submission of the third issue to  the jury, and upon 
his exception to the refusal of the court to give peremptory instruc- 
tions in his favor on each issue. The court gave a peremptory instruc- 
tion in his favor on the first issue. The jury answered the second issue, 
"Yes." The discussion in the propounder's brief is, therefore, restricted 
to the refusal of the court to give peremptory instructions in his favor 
on the third and fourth issues. 

Caveators offered evidence tending to shorn the following facts: 
Jerry M. Thompson was 85 years old in December 1954. His wife died 
in 1935. From then until his death on 20 July 1956, he continued to 
live in his home in Burlington. When he died he had twelve living 
adult children. From 1943 to 1954 he had roomers in his home, and 
a daughter, Marcre Thompson Haith "was in and out living there." 
During the same time his daughter, Doretha Thompson Bahadur, 
who was then living in Burlington, saw her father two or three times 
a day, and frequently spent the night at his home. His daughters, 
Lovelia Thompson Cobb and Zonie Thompson Holt, who lived in 
New York, visited him several times a year. A son, Kirk Thompson, 
lived with him in his home from December 1953 until his death. A 
daughter, Cordell Thompson Clayton, who lived from 1950 to 1956 
in Burlington and New York, stayed with her father several times 
in 1953 and 1954 for periods of two or three weeks to  two months. His 
son, the propounder Mack B. Thompson, lives in Burlington. His 
other children live outside of North Carolina. 

I n  early 1953 Jerry M. Thompson fell from his backdoor step to  
the basement twisting his spine, and there was a hole in his intestines. 
He  was in a hospital from 16 to 24 February 1953. After his return 
home from the hospital, he moved around on two canes. I n  September 
1954, he was very feeble and senile. He  was forgetful, and didn't 
know people. His mental condition was bad. He would forget he had 
eaten, and where he was. He  was highly nervous. 

I n  October 1954 Jerry M. Thompson, Mack B. Thompson and 
Iyalter D. Barrett, a lawyer, came into the office of the Sheriff of 
Alamance County in the courthouse. When they came in, Mack B. 
Thompson had his father by the arm. Walter D.  Barrett had a paper. 
The paper was put on a desk. A chair was pulled up, and Jerry M. 
Thon~pson sat down. In the Sheriff's office the paper was not read 
to  Jerry M. Thompson. Mack B. Thompson said to his father, "here, 
sign this." Jerry M. Thompson was nervous and pretty feeble, and 
it  took him a long time to sign his name. Nack B. Thompson took 
his father away. A Loy boy was there. 

The purported will bears the names of Walter D. Barrett and 
John H. Loy as subscribing witnesses. The evidence of the subscrib- 
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ing witnesses, offered by the propounder, is to this effect: On 19 
October 1954 Jerry 31. Thompson, who was alone, saw Walter D. 
Barrett in the Alanlance County Courthouse, and asked him to draft 
his will, telling him what he wanted put in it. The will was drafted 
by Barrett In the Patrol office in the courthouse in the presence of 
Jerry 31. Thompson. The same day the will was signed in the Sheriff's 
office by Jerry M. Thompson, and by Walter D. Barrett and John H. 
Loy as subscribing witnesses. 

Lovelia Thompson Cobb came from h'ew York to visit her father 
during the Christmas Season 1954. He was upset, and she and her 
father tned,  without success, to locate a paper he had signed. On 
tha t  visit she saw Mack B. Thompson a t  her father's home, and 
asked hiin, "what was the paper papa was trying to get from l~iin?" 
He  replied: "Some papers. We destroyed the papers." She asked hiin. 
"what papers did you destroy?" He replied: "None of your business 
. . . Mind your own g. d. business, this is between papa, ine and 
Barrett. I got 13arrett for papa and he is not a drunkard, and if he 
is a drunkard, he is a good lawyer and I know what I am doing. I will 
pay papa the $4,000.00 n-hen I get it. . . . Barrett is a drunkard hut 
he was a good lawyer and he does my dirty work." 

Doretha Thompson Bahadur testified that  the first time she linen 
of the p>aper her father signed in the courthouse mas five days after 
his death, and tha t  she asked Mack 13. Thompson was that  tlie 
same paper he had in the hospital. Mack B. Thompson replied: "You 
see what I done. 1Iind your own damned business, or I put the 
Justice of the Peace on you, Mr.  Harden." 

Cordell Thompson Clayton testified that  in 1954 she asked Mack 
B. Thon~pson, what was the paper he tried to get their father to  sign. 
and he replied: "Sone of your g. d. business. You all are too g d 
meddlc~ome. You got yours; ain't that  enough?" 

While Jerry 31. Thompson was in tlie hospital in February 19.53. 
Alack B Thompson brought him beer to drink, and on two occasiom 
had a paper in his hand, and was asking his father to  sign it. Jerry 
I f .  Thompson made no answer because he was doped. 

During 1953 and 1954 Mack B. Thompson brought whisky, wine 
or beer to his father once or twice a neck. I n  the spring or summer 
of 1954 Doretha Thompson Bahadur found her father and Walter D. 
Barrett at Mack B. Thompson's place of business, where he sells 
beer, wine, groceries, gas. oil, etc. Mack B. Thompson was there. Bar- 
rett was drunk, and her father was n-eaving. Mack B. Thompaori 
called her vile names. She carried her father away. 

I n  passing upon the questions as to  whether tlie trial court coin- 
initted error in submitting tlie issue of undue influence. and coinmitted 
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error in refusing to give a peremptory instruction on that  issue in 
the propounder's favor, we have not deemed it  necessary to  state 
the propounder's evidence contra on that issue. Neither is it neces- 
sary to  state all of the caveator's evidence. 

The rationale of the doctrine of undue influence sufficient to  avoid 
a will is that  influence is exerted by various means of a kind that so 
overpowers and subjugates the mind of the testator as t o  destroy his 
free agency, and to make him execute a will, which, although his, in 
outward form, is in reality not his will, but the will of another person, 
which is substituted for that  of the testator. I n  re Will of Kemp, 234 
N.C. 495, 67 S.E. 2d 672; I n  re Will of Turnage, 208 N.C. 130, 179 
S.E. 332; I n  re Mueller's Will, 170 N.C. 28, 86 S.E. 719; I n  re Abee's 
Will, 146 N.C. 273, 59 S.E. 700; Marshall v. Flinn, 49 N.C. 199. 

The undue influence which renders a will invalid must be of a 
kind which operates on the mind of the testator a t  the very time the 
will is made, and causes its execution. Page on Wills, Lifetime Ed., 
Vol. 1, sec. 191, where many cases are cited; 94 C.J.S., Wills, pp. 1071- 
1073. "It is not material when the undue influence was exercised, if 
i t  was present and operating on the mind of the testator a t  the time 
the will was executed." 57 Am. Jur., Wills, sec. 353. 

Undue influence is frequently employed surreptitiously, and is chiefly 
shown by its results. When the issue of undue influence is raised, the 
question presented is usually one of the effect of a long course of con- 
duct upon the mind of the testator a t  the time the will is made, and 
the evidence by which it is established is usually circumstantial. In  
re Will of Lomax, 226 N.C. 498, 39 S.E. 2d 388; In re Stephens' Will, 
189 N.C. 267, 126 S.E. 738; I n  re Tt'ill of Everett, 153 N.C. 83, 68 
S.E. 924. 

I n  the Lomax case, speaking of evidence to show undue influence in 
a will case, the Court said: "Almost necessarily the proof must cover 
a multitude of facts or circumstances going into the pattern, in the 
making of which the evidence of many witnesses may have separate, 
but interrelated, parts, shading from light to heavy. We cannot judge 
of the importance of the bit of mosaic being laid a t  the time or the 
part of the pattern being woven except in connection with the whole 
design." 

In  Page on Wills, Lifetime Ed., Vol. 2, sec. 812, i t  is written: "Evi- 
dence which tends t o  prove or disprove the subordination of the will 
of testator to others must, except in estreme cases, take a very wide 
range. Evidence which shows an opportunity and disposition to exert 
undue influence, the degree of susceptibility of testator to undue in- 
fluence, and a result which indicates that  undue influence has been 
exerted, are all admissible." 
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IS HE WILL OF TIIOUPSOX. 

Lovelia Tl-.ompson Cobb testified that  she came home to see her 
father in 1953 after his fall in January or February 1953. He was then 
84 years old. When she then saw him a t  his home, she gave this 
testimony as to his condition: "He stayed in bed a good deal after 
1953, but he wasn't disabled so he couldn't get in and out. He was 
tired and he rested a great deal. When I came in, Papa didn't recog- 
nize me." Propounder assigns as error the refusal by the court, on 
his motion, to strike out this testimony. In  his brief he objects to these 
words: "Papa didn't recognize me." This assignment of error is over- 
ruled. Because the strength or weakness of mind of a testator and 
his susceptibility to influence are important in determining whether 
undue influence was exerted, the mental and physical condition of 
Jerry M. Thompson, together with his age, less than two years prior 
to  the signing by him of the challenged paper writing, is, under an 
issue of undue influence, a proper subject for consideration by the 
jury, and evidence tending to show such condition is admissible. I n  
re Will of Ball, 225 N.C. 91,33 S.E. 2d 619; I n  1.e Stephens' Will, supra; 
I n  re Will of Hinton, 180 W.C. 206, 104 S.E. 341; McDonald v. Mc- 
Lendon, 173 N.C. 172, 91 S.E. 1017; Linebarger v. Linebarger, 143 
N.C. 229, 55 S.E. 709, 10 Ann. Cas. 596; 94 C.J.S., Wills, secs. 233 and 
246; 57 Am. Jur. Wills, secs. 356 and 396. This evidence was also com- 
petent on the second issue of mental capacity to  make a will, and 
i t  was not too remote in point of time. I n  re Will of McDowell, 230 
K.C. 259, 52 S.E. 2d 807; In  re Wzll of Kestler, 228 N.C. 215, 44 S.E. 
2d 867; I n  re Will of Brown, 194 N.C. 583, 140 S.E. 192. The fact 
that  Lovelia Thon~pson Cobb was prohibited by G.S. 8-51 from testi- 
fying as to  any transactions and communications with her deceased 
father, did not make incompetent her testimony, based on her obser- 
vations, as to his mental and physical condition, and her opinion 
"Papa didn't recognize me." Although she did not testify that  her 
father was of unsound mind, this evidence was admissible for the 
jury to  consider as a basis for the inference that  Jerry M. Thompson 
on the day he signed the challenged paper writing was lacking in the 
testamentary capacity necessary to  make a will, or on such day, if 
he did have testamentary capacity, he was in such mental and physi- 
cal condition as to  be susceptible to the influence of Mack B. Thomp- 
son. "Witnesses prohibited from testifying to personal transactions 
or communications ~ i t h  a decedent, by reason of their relation to  
the action or the interest which they may have in its outcome, are 
not thereby excluded from giving their opinion as to  his mental con- 
dition." I n  re Will of Brotcn, 203 N.C. 347, 166 S E. 72. See Goins z!. 
McLoztd, 231 W.C. 655, 58 S.E. 2d 634; In re TPill of Brown, 194 N.C. 
583, 140 S.E. 192; Rakestraw v. Pratt ,  160 X.C. 436, 76 S.E. 259; I n  
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re Will of Fowler, 159 N.C. 203 74 S.E. 117; McLeary v. Nornzent, 
84 N.C. 235. 

Lovelia Thompson Cobb testified that when she came home during 
Christmas 1954, she saw Mack B. Thompson, her brother, at  her 
father's home, and asked him what paper her father was trying to 
get from him. He replied: "some papers. We destroyed the papers." 
She asked him, "what papers did you destroy?" He replied: "None 
of your business." She then added: "Why would you have your law- 
yer to  take Papa's papers? Papa has a lawyer. Papa didn't want 
Mack's lawyer for a lawyer and he told Mack not to bring him 
there." She then testified Mack B. Thompson used these words when 
she asked him about getting this paper. "Mind your own g. d. busi- 
ness, this is between Papa, me and Barrett. I got Barrett for Papa 
and he is not a drunkard and if he is a drunkard, he is a good lawyer 
and I know what I am doing. I will pay Papa the $4,000.00 when I 
get i t  and none of you (a  vile word omitted) can make me pay it 
before. All of you are a bunch of b- and low-down cows. . . . 
Barrett is a drunkard, but he was a good lawyer and he does my 
dirty work." Plaintiff assigns as error the refusal of the court, on 
his motion, to  strike out these words: "Why would you have your 
lawyer to take Papa's papers? Papa has a lawyer. Papa didn't want 
Mack's lawyer for a lawyer, and he told Mack not to  bring him 
there," but in his brief he complains only of the last sentence quoted. 

Mack B. Thompson is the sole beneficiary under the purported will 
for all practical purposes - his eleven brothers and sisters were given 
only nominal sums-and he is the only person interested in sustain- 
ing the paper writing as the will of his father. Such being the case, 
his declarations or admissions are binding as against interest, and 
admissible no matter when made, on the issues of undue influence 
and testamentary capacity. Anno. 167 A.L.R., p. 64 et seq.; 57 Am. 
Jur., sec. 426. "The admission of a legatee is evidence against the will 
where he is the sole beneficiary under it." I n  re Will of Fowler, 156 
N.C. 340, 72 S.E. 357. 

Even if we concede that the statement "Papa didn't want Mack's 
lawyer for a lawyer and he told Mack not to bring him there" is tech- 
nically incompetent and should have been stricken out, i t  is our 
opinion that  the failure t o  strike it out is not, under all the evidence 
before us, sufficiently prejudicial to  require a new trial. The statement 
not to  bring Barrett there patently refers to  the home, and all the 
evidence is to  the effect that  the purported will was drafted by Bar- 
rett in the Alanlance County Courthouse, and signed there by Jerry 
M. Thompson and the subscribing witnesses. 

Propounder assigns as error the court's pernlitting Doretha Thonlp- 
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son Bahadur to testify, over his objection and exception, that  Barrett 
was drunk, when she saw him and her father, who was weaving, a t  
Mack B. Thon~pson's place of business in the spring or summer of 
1954. We cannot see how this evidence was prejudicial to the pro- 
pounder, because his sister, Lovelia Thompson Cobb, testified that  
the propounder said, "Barrett is a drunkard." 

Propounder has some thirty-eight assignments of error to the ad- 
mission in evidence, over his objections and exceptions, of countings 
of Jerry M. Thompson's money, while he was alive, and after he mas 
dead, or to  the refusal of his motions to strike it out. That evidence 
is to  this effect: When Jerry RI. Thompson was carried to  the hospitaI 
in February 1953 after his fall, black B. Thompson said in the hos- 
pital, "I will undress him." There was a wallet in Jerry hl. Thomp- 
son's pocket, and Doretha Thompson Bahadur removed it. Mack B. 
Thompson grabbed it, saying "give i t  to me." She gave the wallet to 
Richard Moore, who was there. Tha t  in September 1954 Jerry hl. 
Thompson had money in his closet, in his pocket, and in his money 
belt, and Lovelia Thompson Cobb, in the presence of her sister, Dore- 
tha Thompson Bahadur, counted the money in her father's bedroom. 
and it  amounted to  approximately $13,700.00. That during Christmas 
1954 Lovelia Thompson Cobb, in Doretha Thompson Bahadur's pres- 
ence, counted her father's money on the bed in his room, and it amount- 
ed to some $10,000. That in August 1954 his money was counted, when 
Jerry M. Thompson and two of his daughters were present. That  after 
Jerry M. Thompson's death, his money on his person and under his 
mattress was counted in the presence of seven people, including Mack 
B. Thompson's wife and daughter, and it amounted to  $3,427.62. In 
September 1954, after the money was counted, Doretha Thompson 
Bahadur told Mack B. Thompson: "You have Father all bluffed up 
like the banks are going busted like they were before and you  ill 
not let Papa put his money in the bank because you say the banks 
are going bankrupt and you are trying to  get a-hold of some of it  and 
say the Government would get him for income tax if he put the money 
in the bank." She then testified: "He struck a t  me and called me all 
kinds of w-, cows, and b----." That  Mack B. Thompson further 
said: " Don't put in no bank, keep it  right here." 

Considering the principle of law that  evidence which tends to  prove 
or disprove the subordination of the will of a testator t o  others must, 
except in extreme cases, take a very wide range, we think that,  in 
view of all the circumstances, together with the declarations or ad- 
missions of the propounder, the evidence of Jerry M. Thompson keep- 
ing large sums of money in his house or about his person, the amount 
of which was correctly ascertained by counting it, was properly ad- 
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initted for the consideration of the jury in passing on the third issue, 
as tending t o  show the susceptibility of Jerry 31. Thompson to the 
influence of the propounder. 

Propounder assigns as error the admission in evidence, over his 
objections and exceptions, of statements made by Jerry M. Thomp- 
son about two weeks before his death to  David Hunter, his first 
cousin and friend, who was 81 years old. David Hunter's testimony 
as to  these statements by Jerry M. Thompson is substantially as 
follows: He, Jerry Jl. Thompson, had made no will. What little he 
had, he wanted divided up b e t ~ e e n  his children, as they had helped 
him make it. Tha t  when he died, he didn't want any mess over what 
he had. That  Mack B. Thompson had enough now: he hardly ever 
saw him. Propounder cites no authority to support his contention. 

The declarations of Jerry 11. Thompson made some 21 months after 
the execution of the challenged paper writing to  David Hunter to the 
effect that  he had made no  ill, and wanted what he had divided up 
between his children, were not too remote in point of time (In re Will 
of Kestler, supra), and were competent and properly admitted in evi- 
dence for the consideration of the jury on the second issue as to  testa- 
mentary capacity, but they were not competent, on the instant record, 
on the third issue of undue influence. I r  re Will of Kestler, supra; I n  
re TVellborn's Will, 165 K.C. 636, 81 S.E. 1023; Rakestraw v. Pratt ,  
supra; I n  re Burns' Will, 121 N.C. 336, 28 S.E. 519; Barker v. Barker, 
36 N.J. Eq. 259; Purser v. McSair,  153 Ga. 405, 112 S.E. 648; House- 
vznn v. Voak, 167 Ga. 122, 121 S.E. 119; 94 C.J.S., Wills, sec. 52; 
57 Am. Jur., Wills, sec. 124; .Ann. 107 Am. St. Rep. pp. 463-465, 
where many cases are cited. See also Reel v. Reel, 8 N.C. 248; Howell 
v. Barden, 14 N.C. 442; Patterson v. Wilson, 101 N.C. 584, 8 S.E. 229; 
I n  re Shelton's Will, 143 X.C. 218, 55 S.E. 705; Linebarger v. Line- 
barger, supra; I n  re Will of Fowler, 159 N.C. 203, 74 S.E. 117; I n  re 
Bailey, 180 N.C. 30, 103 S.E. 896; I n  re Will of Ball, supra; Stans- 
bury's N. C. Evidence, sec. 163, Declarations of a Testator. 

Propounder did not request the court to restrict this evidence to 
the second issue of testamentary capacity, but objected generally to 
its admission. I n  re Will of Hinton, supra. 

The Court said in I n  re Tt'ill of I'el.tlerton, 198 N. C. 746. 153 S.E. 
319; "The mere fact that the alleged testator had expressed a desire, 
when admittedly sane. (emphasized here) to  leave no will, because he 
thought the law would settle his estate fairly, could hardly be con- 
sidered, on the present record, as evidence of mental incapacity a t  a 
later date, when a paper-writing, purporting to be a will, was exe- 
cuted in due form as such." This statement in no n a y  conflicts with 
 hat we have said above. 
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The declaration of Jerry M. Thompson to  David Hunter, made 
some 21 months after the signing of the challenged paper writing, 
that  Mack B. Thompson had enough now: he hardly ever saw him, 
is competent for the consideration of the jury upon the issue of un- 
due influence - there being in the record independent, substantive 
evidence tending to show undue influence exercised by Mack B. 
Thompson over his father in the execution of the purported will - as 
tending to show the relations and feelings between Jerry M. Thompsoti 
and his son, Mack B. Thompson, as bearing upon the state of Jerry 
M. Thompson's mind toward Mack R. Thompson a t  the time lie 
signed the challenged paper writing bequeathing and devising all of 
his property to him, except nominal sums of money bequeathed to 
his other eleven children. Annotation 79 A.L.R. 1471 e t  seq., where 
many cases are cited. 

Propounder assigns as error the refusal of the court, on his motion. 
to strike out Doretha Thompson Bahadur's statement to Walter Bar- 
rett, "Mack owes Papa $4,000.00." As Lovelia Thompson Cobb had 
previously testified that Mack B. Thompson said to  her, "I will pay 
Papa the $4,000.00 when I get it and none of you (a  vile word omitted) 
can make me pay it before," it would seem that the refusal of the 
court to strike out this statement was not harmful to the propounder. 
If harmful, it certainly does not justify a new trial. 

Mack B. Thompson did not testify as a witness in the case. 
Upon the evidence in the case the four issues submitted were proper, 

and the trial court correctly refused to give peremptory instructions 
in propounder's favor on any issue, except the first issue. 

While the court in the beginning of the charge gave a brief recital 
of the history of allowing the owner of property to dispose of it after 
death by will, i t  is not perceived how this harmed the propounder. 

Propounder has not shown that  any of the evidence objected to, 
or any of the evidence which the court refused to strike out on his 
motions, is sufficiently prejudicial to him to justify a new trial. Tech- 
nical error is not sufficient to disturb the verdict and judgment. The 
burden is on the appellant not only to show error, but to show preju- 
dicial error amounting to the denial of some substantial right; or to 
phrase i t  differently, to  show that  if the error had not occurred, there 
is a reasonable probability the trial might have been materially more 
favorable to him. Johnson v. Heath, 240 N.C. 255,81 S.E. 2d 657; Col- 
lins v. Lamb, 215 N.C. 719, 2 S.E. 2d 863; In  re Will of Craven. 169 
N.C. 561,86 S.E. 587. 

All of propounder's assignments of error brought forward in his 
brief have been carefully studied, and all are overruled. 

No Error. 
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JONATHAN H. WOODY ASD FIRST NATIONAL BSNK & TRUST COM- 
PANY I N  AHEVILLE v. MAUDE B. PICKELSIMER, INDIVIDUALLY AND 

-4s EXECUTRIX OF THE LAST WILL AND TESTAMENT OF JOSEPH H. PICKEL- 
SIJIER, DECEASED: C. W. PICKELSIMER, LEILA J. ENGLISH. RUTH 
PICKELSIMER POWELL, R. JOHN PICKELSIMER, CHARLES J .  
PICKELSIMER, JAMES B. PICKELSIMER, LEWIS P. HAMLIN, JR., 
RACHEL HAMLIN FREEMAN, PERRY HAMLIN, ELIZ.4BETH RAM- 
SEUR BERTHOLD, FLORA DUCKWORTH WHITSETT, W. W. DUCK- 
WORTH, CLARENCE E. DUCKWORTH, R. J. DUCKWORTH, J. FRANK 
DUCKWORTH, ROBERT H. DUCKWORTH, HELEN DUCKWORTH 
RrSSELL AND C. FEmT LYDA. 

(Filed 30 June, 1958.) 

1. Pleadings 5 19c- 
4 pleading must be liberally construed, giving the pleader the benefit 

of every reasonable intendment and presumption therefrom, and a plead- 
ing must be fatally defective before it  will be rejected as  insufficient. 

2. Executors and Administrators Q 1 2 b  
Where a n  executris sells stock in which she owns a life estate as  

beneficiary under the will, and the executrix has the power to sell the 
stock absolutely in her representative capacity, the sale of the stock will 
be referred to the power, and the purchaser will get absolute title when 
the purchase is made in good faith for full value, and where the plead- 
ings and evidence a re  sutficient to raise the question a s  to whether the 
purchaser was dealing with the executrix in her representatire capacity 
and acted in good faith, paying full value, the issue should be submitted 
to the jury in the purchaser's action to confirm the sale. 

5. Sam* 
The duties and obligations of a n  administratrix continue until the 

administration is complete, and her private sale of choses in action of 
the estate is ralid if made in good faith. 

4. Appeal a n d  Error 9 46: Pleadings Q 22- 
Ordinarily, a motion to amend is addressed to the sound discretion 

of the trial court and its ruling thereon is not reviewable on appeal, but 
when the denial of the motion is based upon an erroneous holding as  a 
matter of law a s  to the scope of the issues raised by the pleadings and 
a s  to the legal effect of the testimony, the denial of the motion is re- 
viewable and must be held for error. 

5. Executors and  Administrators § 12b- 
Where a corporation transfers the ownership of shares of stock upon 

its books upon a n  endorsement by a n  executrix, the corporation is fixed 
with knowledge of the will and its contents, and that the executrix, indi- 
vidually, owned only a life estate in the stock when this appears from 
the will, but since the executrix, in her representative capacity, has the 
power to sell the stock a t  private sale, the corporation may not be held 
liable by the owners of the remainder in the personalty when a t  the 
time the corporation had no reasonable ground to believe that  the exe- 
cutrix intended to misapply the proceeds of sale. 
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APPEAL by plaintiffs and defendants, other than Maude B. Pickel- 
simer and R. J .  Duckworth, froin Cai/tpbell,, J.? December 1957 Terln. 
of TRANSYLVANIA. 

Civil action originally instituted before tlie Clerk of Superior Court 
by Jonathan H. Woody and Transylvania Trust Company, plaintit%. 
against Maude B. Pickelsinier, widow, and others, heirs of Joseph 
H. Pickelsimer, deceased, seeking, among otlier things, the confirnia- 
tion of sale by Maude B. Pickelsinler to Jonathan H. Woody in 
October, 1946, of 62 shares of the capital stock of Transylvania Trust 
Company owned by J .  H. Pickelsinier a t  the time of his death, as A 
valid and effective sale and transfer of all interest in said stock to 
said Woody. 

The record discloses tliat question having arisen as to wlietlier this 
was then a special proceeding before the Clerk, and the Clerk having 
disqualified himself on account of being related to  some of the defenri- 
ants, and the case appearing on the calendar for the April Term 19.77 
of Superior Court, and counsel for plaintiffs and for defendants having 
agreed tha t  since the Clerk had disqualified himself the case is prop- 
erly before the Superior C,ourt, the presiding judge entered an order 
that  the case be retained upon the Superior Court docket of Transyl- 
vania County for such action as may be deemed appropriate. 

It is admitted in the pleadings: ( l j  Tha t  Joseph H. Pickelsirner 
died in November 1941, leaving a last will and testament n-hich ha- 
been duly admitted to probate in Transylvania County, Item #3 of 
wliicl~ provides as  follows: "Item Three. I further give and bequeatll 
unto my said beloved wife, hIaud Bell Pickelsinier, all profits, rents. 
dividends, bonuses or other incorne or profits which may arise 01. he 
derived from any stock in, or bonds of, the Cascade Power Con1pnn~- 
and the Brevard Light and Power Conipany or any otlier corporation 
or co-partnership which I may have an interest in a t  the time of 111y 
death, for the term of her natural life. I t  being my desire and will tllat 
my said wife shall have the full right and power to vote any and a11 
stock or share in any corporation or partnership in which I may be 
interested a t  the time of my death. And upon the death of niy sai(1 
wife, i t  is my will and desire tliat all my said stock in said corpor3- 
tions or co-partnerships be equally divided anlong all illy heirs. per 
capita and not per stirpes." 

(2)  Tha t  the defendant Maude B. Pickelsimer is a citizen and rwi- 
dent of Transylvania County, Xorth Carolina, and is the duly sp- 
pointed qualified and acting Executrix of tlie Last Ki l l  and Testa- 
ment of Joseph H. Pickelsimer, deceased. 

(3) T h a t  the defendants named in the caption, otlier tllnn Nautie 
B. Pickelsimer, are the heirs a t  law of the said Joseph H. Pickel,' qlnler, 
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deceased, of stated collateral relationships,-he having left no lineal 
descendants. 

(4) That defendant l l aude  B. Pickelsimer is the widow of Joseph 
H. Pickelsimer, deceased, and is the legatee named in Item 3 of his 
said will,-and as such is entitled to a life estate in all stock in cor- 
porations owned by him a t  the time of his death. 

(5) That  a t  the time of his death Joseph H. Pickelsimer was the 
owner of 62 shares of the common stock of the plaintiff Transylvania 
Trust Company of the par value of $100 each. 

-4nd i t  is alleged in the complaint in pertinent part as follows: 
1. "XI. That  in the Fall of 1946 the plaintiff Jonathan H. Woody be- 

came interested in purchasing the controlling interest in the said 
Transylvania Trust Company and approached the defendant Maud 
B. Pickelsimer and offered to purchase the 62 shares of stock owned 
by the Estate of said Joseph H. Pickelsimer, deceased, which passed 
to the said defendant under the terms of Item Three of the will of 
said Joseph H. Pickelsimer as set forth in paragraph V hereinabove 
for the sum of $26,320; that  the said sum offered by the plaintiff 
Jonathan H. Woody represented the par value of said stock plus 
accumulated earnings thereon and an extra value for said stock as 
tbe controlling interest in said corporation, and amounted to  con- 
siderably more than the book value of said stock; that  the defendant 
Maud B. Pickelsimer represented to  the said plaintiff Jonathan H. 
Woody that  she was the owner of said stock and had the right to  sell 
the same, and accepted the offer of the plaintiff Jonathan H. Woody 
and assigned the said 62 shares of stock in the Transylvania Trust 
Company to said plaintiff Jonathan H. Woody and the same were 
transferred to  his name on the books of the said corporation on or 
about the first day of November, 1946." 

2. That  "the sale which the said defendant Maude B. Pickelsimer 
made of said 62 shares of stock to  said plaintiff Jonathan H. Woody 
was a most desirable and advantageous one, both for the life tenant 
and the remaindermen." 

.4nd plaintiff prays, inter alia: 
"2. That  the sale of the 62 shares of common stock in the Transyl- 

vania Trust Cornpany made by the defendant Maud B. Pickelsimer 
to  the plaintiff Jonathan H. Woody be ratified and confirmed. 

"3. That  the defendant Maud B. Pickelsimer, individually and as 
Executrix of the Last Will and Testament of Joseph H. Pickelsimer, 
deceased, be required to bring in to  this Court the sum of $26,320.00 
received from the sale of the stock as hereinabove set forth, and sub- 
mit the same to the jurisdiction of this court for its orders concern- 
ing the reinvestment thereof in such securities and form as the court 
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may decree, to  be held on like terms and conditions as the said stock 
which was sold." 

Defendant Maude B. Pickelsimer and other defendants in separate 
answers deny the material aspects of these allegations of fact so al- 
leged in the complaint, and do not admit matters of law alleged. 

And upon the trial in Superior Court plaintiff offered evidence 
tending to show (1) that,  while Mrs. Maude B. Pickelsimer claimed 
to  own, and represented to  plaintiff Woody that  she did own, the 62 
shares of stock in Transylvania Trust Company of which her deceased 
husband Joseph H. Pickelsimer died possessed, and the heirs had 
made no contention otherwise, she in fact only owned such interest 
therein as was bequeathed to her under Item 3 of the will; and that 
hence in order to pass to  plaintiff Woody the whole of said stock, which 
he offered to purchase, i t  was necessary to  the transfer thereof to sign. 
and she did sign the certificates in her capacity as executrix of the 
last will and testament of Joseph H. Pickelsimer; (2 )  that the adinin- 
istration of the estate of Joseph H. Pickelsimer has not been closed, and 
is still open and unsettled; (3) that  the price paid by plaintiff Woody 
was more than book value, and is fair and reasonable; (4) that at 
the time the sale was made the stock certificates evidencing the stock 
out of which the said 62 shares were held, mere in the name of either 
J. H. Pickelsimer, or J. H. Pickelsimer and his brother C. Mr. Pickel- 
simer, one of the defendants, and were deposited in safety deposit box 
in the bank, and that  plaintiff Woody did not see them until some 
time after the transaction was closed, nor was he informed thereof. 

Upon motion of defendants C. W. Pickelsimer and others, other 
than Maude B. Pickelsimer and R. J .  Duckworth, for leave to  amend 
their pleadings, they were allowed in the court's discretion to  file 
a further answer and counterclaim, and to join First National Bank 
& Trust Company in Asheville as a party defendant to  this action. 

I n  said further answer and counterclaim said defendants, other 
than Maude B. Pickelsimer and R. J .  Duckworth, "for the purpose of 
presenting facts arising since this action was commenced and to pre- 
sent issues necessary for a full determination of the action" it is al- 
leged (1) that  in 1957 the plaintiff Transylvania Trust Company 
merged into the First National Bank & Trust Company in Asheville, 
a national banking corporation; (2) that upon facts substantially as 
alleged in the complaint they, the said defendants, own the remainder 
in the 62 shares of stock in Transylvania Trust Company, here in- 
volved, after t'he life estate of Maude B. Pickelsimer; (3)  that  ( a )  as 
set forth in paragraph X, subsequent to the transfer of the 62 shares 
of said stock to Jonathan H. Woody, the plaintiff, Transylvania Trust 
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Company declared Stock dividends on three occasions of loo%, 50% 
and 33 1/3%, respectively, upon its outstanding stock, and 186 ad- 
ditional shares of stock were thus received as dividends upon the 62 
shares originally transferred to the plaintiff Jonathan H. Woody, and 
said block of stock thereby increased to  248 shares; (b)  that ,  as set 
forth in paragraph X I :  "Defendants are informed and believe, and 
so allege, tha t  on or about the first day of July,  1957, plaintiff Transyl- 
1-ania Trust Company underwent a merger or consolidation into the 
First National Bank and Trust Company in Asheville, a national 
banking corporation with its principal office located in Asheville, North 
Carolina, and in connection with such merger or consolidation the 
stock of Transylvania Trust Company was exchanged on the basis of 
6% new shares for each old share, so tha t  the block of 248 shares of 
stock referred to in the preceding paragraph has now been exchanged 
for 1550 shares of stock in the surviving corporation." (c) That ,  as 
set forth in paragraph X I I I ,  "The block of stock heretofore described 
consists of negotiable instruments in which these defendants have a 
remainder interest, and the rights of these defendants might be per- 
manently destroyed, and these defendants irreparably damaged, if 
such stock were negotiated to a bona fide purchaser without proper 
endorsement to protect the interests of the remaindermen." 

.4t the close of all the evidence the record shows these proceedings 
were had: 

1. The court requested counsel for plaintiff to  state what, if any, 
issue there now remained in the case for presentation to the jury. 
The plaintiff, Jonathan H. Woody, thereupon in ap t  timc tendered 
the following issue and requested tha t  i t  be submitted to the jury: 
"Did the plaintiff Jonathan H. Woody purchase the 62 shares of 
stock of the Transylvania Trust Company described in the conlplaint 
from the defendant Maude B. Pickelsimer, individually and as exe- 
cutrix of the Estate of Joseph H. Pickelsimer, in good faith and for 
fair  value, and without notice of any facts making the transfer of 
said stock wrongful?" The court refused to submit the issue tendered, 
and to  the court's refusal thereof plaintiff Jonathan H. Woody objects 
and excepts. 

2. Upon motion of the First National Bank & Trust Company of 
Asheville judgment as of nonsuit is sustained "without prejudice to 
 he defendants a t  any time in the future to  seek relief from the bank." 
The First National Bank & Trust Company objects and excepts to 
the qualification of the order of nonsuit in respect to said bank made 
a part  of the order in the following words "without prejudice to the 
defendants in apt time in the future to seek relief from the bank," and 
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in open court gives notice of appeal to the Supreme Court for errors 
assigned and to be assigned. 

And "The defendants, other than Maude B. Pickelsimer and R.  J .  
Duckworth, object and except to the granting of the motion of non- 
suit as to the First hTational Bank & Trust Company in Asheville, and 
give notice of appeal to  Supreme Court. 

At the conclusion of all the evidence: (1) Motion of defendant 
Maude B. Pickelsimer for judgment as of nonsuit was allowed, "With 
out prejudice to the plaintiffs to bring such appropriate action against 
her as they may be advised." "To the action of the court in sustain- 
ing said motion, the plaintiffs in apt  tirile object and except, and like- 
wise the defendant Maude B. Pickelsimer objects and excepts." 

The court thereupon submitted to the jury this issue, which the 
jury answered as indicated: 

"1. Are the heirs a t  law of Joseph H. Pickelsimer the owners of 
the remainder interest, following the deatli of Maude B. Pickelsimer. 
in the bank stock described in the complaint? Answer: Yes." 

To  the submission of this issue the plaintiffs in apt time object and 
except, etc. Thereupon the court entered the following judgment: 

"This cause corning on for trial and being tried a t  the December 
1957 Term of Superior Court for Transylvania County, North Caro- 
lina, before the Honorable Hugh B. Campbell, Judge Presiding, and 
a jury, upon the complaint and upon the counterclaim of the defend- 
ants other than Maude B. Pickelsimer rind R. J .  Duckworth, and nlo- 
tions for nonsuit having been allowed as appear of record as to  the 
defendant Maude B. Pickelsimer and the plaintiff First National 
Bank & Trust Company in Asheville. and the following issue havlng 
been presented to the jury and answertsd by the jury as follows: ( A i  
above stated). 

"It is now therefore ordered, adjudged and decreed as against the 
plaintiff Jonathan H. Woody: 

"1. That  the heirs of Joseph H.  Pickelsimer are the owners of a 
remainder interest, following the deatli of Maude B. Pickelsimer, in 
62 shares of the capital stock of Transylvania Trust Company and 
all increase thereof since November 1, 1946, by way of stock divl- 
dends of Transylvania Trust Company and by way of stock received 
in exchange therefor in the consolidation of Transylvania Trust Com- 
pany into First llriational Bank and Trust Company in Asheville, now 
amounting to  one thousand five hundred fifty (1,550) shares of the 
capital stock of First National Bank anti Trust Company in Asheville, 
a national banking corporation, such shares to be distributed to the 
heirs of Joseph H. Pickelsimer in accordance with Item Three of the 
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will of Joseph H. Pickelsimer, following the death of Maude B. Pickel- 
simer. 

"2. That the plaintiff Jonathan H. Woody be, and he is hereby 
mandatorily enjoined and required to endorse or cause to  be endorsed 
upon certificates representing one thousand five hundred fifty (1,550) 
shares (to the extent he now has that  number of shares) of the capi- 
tal stock of First National Bank and Trust Company in Asheville, a 
national banking corporation, the following endorsement: 'This cer- 
tificate represents an estate for the life of Maude B. Pickelsimer, re- 
mainder to the heirs of Joseph H. Pickelsimer as prescribed by the 
will of Joseph H. Pickelsimer.' 

"3. That the plaintiff Jonathan H. Woody be, and he is hereby 
permanently enjoined from transferring any stock in First National 
Bank and Trust Company in Asheville standing in his name or bene- 
ficially owned by Jonathan H. Woody until the requirements of the 
foregoing paragraph 2 have been carried out. 

"4. That  the plaintiff Jonathan H. Woody report and account to 
this court and to the defendants in this action, other than Maude B. 
Pickelsimer and R. J. Duckworth, for the due performance of the re- 
quirements of this judgment. 

"5. That the defendants have and recover of plaintiff Jonathan H. 
Woody their costs of suit to be taxed by the Clerk." 

To the entering and signing of the judgment plaintiff Jonathan H. 
Woody objects and excepts, and in open court gives notice of appeal 
to the Supreme Court, and assigns error. 

Defendants, other than Maude B. Pickelsimer, gave notice of ap- 
peal to Supreme Court from the judgment, and so much of the judg- 
ment as limits the relief granted these defendants to the stock in First 
National Bank & Trust Company in Asheville which Jonathan H. 
Woody now has. 

Morgan, W a ~ d  R. Brown, Ramsey R. Hill for plaintiff, Jonathan N. 
Woody. 

ddavzs R. Adams for plaintiff, First .\-ational Bank (e. Tntst Corn- 
pan y in Asheville. 

Lewis P. Hamlin, Jr., Thomas R. Eller, Jr., for defendant, heirs 
other than R. L. Duckworth. 

Potts R. Ramsey for J laz~de R. Pickelsimer. 

WINBORNE, C. J . :  Appeal by plaintiff, Jonathan H. Woody. 

At the outset attention is again directed to Rules 19 (3) and 21 of 
the Rules of Practice in Supreme Court- Appendix 1 of Volume 4A 
of the General Statutes; also 221 N.C. 544. and see early case Pruitt 21. 
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Wood, 199 N.C. 788, 156 S.E. 126, and late case Hunt v. Davis, 248 
N.C. 69, 102 S.E. 2d, 405, and many intervening cases. Many of the 
assignments of error in the main are deficient. However enough are 
preserved to present determinative questions. 

Among the assignments of error presented on this appeal, appellant 
Jonathan H. Woody points to Woody's exception number 21 to the 
refusal of the trial judge to  allow motion for leave to  amend his com- 
plaint to  allege that plaintiff, Jonathan H. Woody, purchased the 
stock in controversy from Maude B. Pickelsin~er individually and 
also as Executrix of the will of Joseph II. Pickelsimer, in order that  the 
pleadings might conform to the evidence introduced by the plaintiffs, 
and the evidence introduced by all the parties. The motion t o  so 
amend was refused "for that  the court is of opinion that  such amend- 
ment was contrary to the testimony of Jonathan H. Woody, and that  
the testimony of said plaintiff showed that  he purchased the stock 
from Maude B. Pickelsimer, individually and not as executrix, even 
though the stock certificates were thereafter endorsed by 3laude B. 
Pickelsimer in her capacity as executrix." 

True the plaintiff said he was dealing with Mrs. Pickelsi11,er indi- 
vidually. But under the circumstances of this case, how he wat nego- 
tiating with her is a conclusion of lam. His evidence tends to  -:, :w 
he was purchasing and paying approximately $27,000 for 62 shares 
of stock and not for a life estate therein of a person then about sevcn- 
ty years of age. To complete the full sale, i t  was necessary that Maudr 
B. Pickelsimer execute the transfer in her capacity as Executrix of 
the will of Joseph H. Pickelsimer. 

Hence in the ruling so made, this Court is constra~ned to hold there 
is error upon two grounds: 

First: Considering the complaint: Both the statute, G.S. 1-151, 
and the decisions of this Court require that  the pleading be liberally 
construed, and that  every reasonable intendment and presumption 
must be in favor of the pleader. A pleading must be fatally defecti~ e 
before it  will be rejected as insufficient. Ins. Co. v. XcCraw, 215 N.C. 
105, 1 S.E. 2d, 369; Dickensheets v. Taglor, 223 S .C .  570, 27 S E. 
2d 618, and cases cited. 

Applying this principle in testing the sufficiency of the compla - -  
in present case, we are unable to  say that in no view is a cause I : 
action stated as against Maude B. Pickelsimer as Executrix of the 
mill of Joseph H. Pickelsimer in respect to the validity of the sale 
of the stock in question. 

"The rule is, that  where one has both an estate in and a power 
over property, and does an act which may be referred either to  the 
execution of the power or to the exercise of his nghts as owner, i t  
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will be presumed tha t  the act  is done by reason of his ownership; 
still if a conveyance is made which cannot have full effect except by 
referring i t  to  an execution of the power, though some estate would 
pass by reason of the ownership, the conveyance will be referred to  
the power." Matthews v. Grif f in ,  187 K.C. 599, 122 S.E. 465. See also 
-4nnotation in 91 -4.L.R. a t  page 472; also dnno. 127 A.L.R. a t  page 
248. 

And in the Mattkews case, supra, Hoke, J., speaking for the Court, 
had this to  say on the subject: "It  is now very generally accepted 
tha t  the question is largely one of intent, and the instrument will be 
upheld as a valid execution of the power where, on its entire perusal. 
the intent to  exercise the power can be plainly inferred, and tha t  per- 
tinent facts i n  pais may be resorted to in aid of such interpretations." 

In  the light of this principle the allegations of the complaint are 
susceptible of the interpretation tha t  in any event Maude B. Pickel- 
simer individually had an  interest in the stock in question, and as 
executrix had the power to sell the interest of the estate therein. 

The question then arises did Maude B. Pickelsimer, as Executrix 
of the will of Joseph H. Pickelsimer, have the power to sell, and as- 
sign the stock in question. In  this respect, this Court held in Felton v. 
Felton, 213 N.C. 194. 195 S.E. 533, (1)  that until the settlement and 
distribution of an estate, the administration is incomplete and the 
duties and obligations of the administratrix continue, and (2)  that pri- 
vate sale of choses in action by executor or administrator, if made in 
good faith, is valid. Hence exception Xumber 24 to the granting of mo- 
tion for judgment as of nonsuit as to Maude B. Pickelsimer appears to 
be well taken. 

Secondly: Ordinarily motion to  amend a pleading, under the cir- 
cumstances here stated, is addressed to the sound discretion of the 
trial court, and his ruling thereon, made in the exercise of such dis- 
cretion, is not reviewable on appeal; but it is error for the trial court 
to  rule thereon as a matter of law without the exercise of discretion. 
See Tickle v. Hobgood. 212 N.C. 762, 194 S.E. 461, and cases cited. 

However, since it is held that  the complaint states a cause of 
action, as above set forth, this ruling becomes harmless. 

The case should h a ~ e  been presented to a jury under appropriate 
instruction on pertinent issues as  to  validity of sale alleged in the 
complaint. For failure to do so, there must be a new trial on plaintiff's 
appeal. 

Now as to  the Appea l  b y  defendants, other than Maude B. Pickel- 
sinzer and R. J .  Dnckworth, from judgment as of nonsuit as to First 
Xational Bank cPc Trust Company in Asheville: 

Regardless of what  the reason was for the nonsuit, this Court is 
of opinion and hold.; that the further answer and counterclain~ of 
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these defendants fails to state a cause of action against the First Na- 
tional Bank & Trust Company in Asheville,- a defect upon the face 
of the record proper requiring dismissal in Supreme Court ex mero motu 
in the absence of an assignment of error. Fuquay Springs v. Rowland, 
239 N.C. 299,79 S.E. 2d 774. 

In  this connection, this Court in Wooten v. R.R., 128 N.C. 119, 38 
S.E. 298, opinion by Montyo~nery, J., had this to say: "After mature 
consideration of all the cases cited and the text in law books to which 
our attention has been called, our opinion is: 

"First: That  where a transfer of stock of a corporation is made on 
its books by an executor, the corporation is fixed with a knowledge 
that there is a will, and is chargeable with a knowledge of its con- 
tents to the same extent as if the officers had actually read it. 

"Second: That, notwithstanding such knowledge of the contents of 
the will, the executor may, even with intent to convert to his own use 
the money, sell and transfer such stock to a purchaser under the cor- 
poration's supervision, and that even though the stock be specifically 
bequeathed in the will, without liability on the part of the corpora- 
tion unless i t  has a t  the time of the transfer reasonable ground to be- 
lieve that  the executor intends to misapply the money, or is in the 
very transaction applying it to his own private use." 

Hence the appeal by defendants name, in this respect will be dis- 
missed ex mero motu. 

Lastly the matter of Appeal by First National Bank & Trust Com- 
pany in Asheville from ruling of the court limiting the effect of the 
judgment as of nonsuit becomes moot and will be dismissed since 
the counterclaim against the Bank is dismissed. 

For reasons stated above (1) On plaintiff's appeal there will be 
a New Trial; (2) Appeal of defendants, other than Maude B. Pickel- 
simer and R. J. Duckworth, is dismissed, and (3) Appeal by First 
National Bank & Trust Company is dismissed as now moot. 

Plaintiff Woody's Appeal-New Trial 
Defendants' Appeal-Disn~issed 
Bank's Appeal-Moot 
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CHRISTOPHER J. THOMAS v. C.4TA4WBA COLLEGE. 

(Filed 30 June, 1958.) 

1. Master and  Servant § 8f- 
The measure of damages for wrongful discharge is the actual damage 

snstained on account of breach of the contract of employment by such 
wrongful discharge, which is the difference between the agreed compen- 
sation and the amount the employee earns or by reasonable effort could 
earn during the contract period. 

2. Same 
Where the contract of employme~lt p ro~ides  for payment of salary for 

one year subseqnent to discharge for cause, such employee is entitled 
to such terminal pay, and, in addition thereto, any amount he earns 
from other employment during that year. 

3. Sam- 
Where the contract of employment p ro~ides  for payment of salary 

for one year after dismissal for cause, a disrharged employee must elect 
whether he mill maintain that the discharge was in violation of the 
contract of employment and sue for the resulting damages, or whether 
he will treat the discharge as  a termination of employment for cause 
under the contract, ir, which event he is entitled to the terminal pay 
thereunder, and when, with knowledge, he accepts his salary checks for 
the year after notification of dismissal, he acquiesces in the employer's 
contention that the dismissal was for cause under the contract and may 
not thereafter maintain an action for 1rrongf111 discharge. 

4. Election of Remedies $ 1- 
Where there a re  inconsistent rights or remedies arailable to a party, 

his choice of the one is an election not to pursue the other. 

APPEAL by plaintiff from Tt'illiants, J., September Civil Term, 1957, 
of ORANGE. 

Civil action to  recover damages for alleged wrongful discharge. 
On former appeal, Thomas v. College Trustees, 242 N.C. 504, 87 

P.E. 2d 913, the decision related solely to a motion by plaintiff for 
leave to  inspect certain documents. 

Defendant is a nonprofit educational corporation. The Synod of 
the Evangelical and Reformed Church elects the members of the Board 
of Trustees, defendant's governing body. Defendant operates Catawba 
College, located in or near Salisbury, North Carolina, a coeducational 
college promoted and supported by said religious denomination. 

Plaintiff's employment as a member of the faculty of Catawba Col- 
lege, to  wit, Professor of 3lusic, was terminated as of February 23, 
1952. by action of the Board of Trustees. Plaintiff was first employed 
in this capacity for the academic year 1943-1944. Under successive an- 
nual contracts, he was FU rm~loyed  each academic year thereafter. A t  
20 - '745 
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the t h e  his employnient was terminated, his contract for tlie academ- 
ic year 1951-1952 was in effect. 

While the 1951-1952 contract related specifically to that academic 
year, plaintiff's status, in respect of his right to permanent or con- 
tinuous employment, was defined in defendant's tenure policy. 

Defendant's bylaws provided : 
"Academic tenure of n~elnbers of tlie faculty shall be governed by 

the principles outlined in the Statement of Tenure as drafted and 
adopted by the Association of American University Professors and 
subsequently approved by the Association of Sinerican Colleges." 

The statement of tenure referred to in defendant's bylaws provided: 
" ( a )  After the expiration of a probationary period teachers or in- 

vestigators should have permanent or continuous tenure, and their 
services should be terminated only for adequate cause, except in the 
case of retirement for age, or under estruordinary circunistances I)e- 
cause of financial exigencies. 

"In the interpretation of this principle it is understood that the 
following represents acceptable academic practice: 

II  . . .  
"(4)  Termination for cause of continuous appointment, or the dis- 

missal for cause of a teacher previous to the expiration of a term ap- 
pointment should, if possible, be considered by both a faculty com- 
mittee and the governing board of the institution. I n  all cases where 
the facts are in dispute, the accused teacher should be informed before 
the hearing in writing of the charges against liiin and should have the 
opportunity to  be heard in his own defense by all bodies that  pass 
judgment upon his case. He  sliould be permitted to  have with him 
an  adviser of his own choosing who may ac t  a s  counsel. There ~ h o u l d  
be a full stenograpliic record of the Iiearing available to the parties con- 
cerned. I n  the hearing of charges of incompetence tlie testiniony 
should include that of teachers and other scholars, either from his own 
or from other institutions. Teachers on continuous appointn~ent who 
are dislnissed for reasons not involving lnoral turpitude should receive 
their salaries for a t  least a year from the date of notification of dis- 
tnissal whether or not they are continued in their duties a t  the insti- 
tution." 

Plaintiff's contract contained this provision: 
"ESPRIT DE C'ORPS. Party  of tlie second part (plaintiff) agrees 

to support the general objectives of Catawbs College, to  give priniary 
consideration to the intellectual, moral, and spiritual development of 
the students; to support the administrution; and together, faculty 
and students, to build :in esprit de carp> second to none." 

The Board of Truqtees by letter ol' .January 25, 1952, notified 
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plaintiff tha t  charges against him had been made to  the Board of 
Truetees, wherein i t  was charged tha t  plaintiff had breached his con- 
tract with Catawba College, particularly the paragraph quoted above, 
and specifically tha t  plaintiff r a )  had been disloyal to the administra- 
tion of Catawba College, (b )  had made slanderous statements to  
students, faculty members and others reflecting upon the institution 
itself and officials thereof, and (c)  tha t  he had made consistent ef- 
forts among students and faculty ineinbers to incite unrest, suspicion 
and lack of confidence in the institution, its Board of Trustees, and 
its administration, thereby damaging the college's good name and 
defaming the character of certain of its officers. 

The said notice to plaintiff contained this paragraph: 
"In accordance with the rule of tenure previously adopted by the 

Board of Trustees, a hearing has been set for Thursday, February 7, 
1952, a t  10:OO A.M. a t  the Yadkin Hotel, a t  which time evidence 
with respect to the above charges will be heard by a body composed 
of members of the trustees and faculty who will sit in judgment on 
your case and thereafter render their decision. I n  this session you will 
have the opportunity to  testify in your own behalf and will be per- 
mitted to  have with you an adriser of your own choosing who may 
ar t  as your counsel. A full stenographic record of the entire proceed- 
ings will be kept." 

-4 hearing committee of ten members was constituted. It consisted 
of the Chairman of the Board of Trustees, and four other Trustees 
and five faculty members, appointed by said Chairman. 

The hearing on February 7, 1952, was conducted in accordance with 
tbe  North Carolina practice and procedure in a judicial hearing. Judge 
W~lson Warlick, one of the members from the Board of Trustees, pre- 
sided. Evidence was offered in support of the charges and by Dr.  Tho- 
mas (plaintiff) in support of his denial thereof. Stahle Linn, Esq., as 
counsel for Catawba College, and Clarence Kluttz, Esq., as counsel for 
Dr .  Tlloinas, examined and cross-examined the witnesses. 

The committee's report is dated February 15, 1952. (Note: The 
committee, a t  said hearing, heard charges against Dr .  Thomas, Mrs. 
Thomas and Dr.  Hadley; and its report related to these three indi- 
v~duals.)  After reciting the events preceding the hearing and the pro- 
cedure followed, and after quoting the charges (set out above), the 
report contained these findings: 

"After hearing all of the evidence and argument based thereon, 
your corninittee, following a full discussion, returns as their individual 
and collective findings of fact, 'That each charge is sustained against 
each individual named,' in tha t  each individual named therein, John 
C. Hadley, Christopher . J .  Thoinns and Mrs. Christopher J. Thomas. 
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"Severally breached tlie contract entered into with Catawba Col- 
lege as is embraced in the first charge. 

"2. That  each individual charged, likewise from the evidence, show- 
ed a disloyalty t o  the administration of Catawba College. 

"3. That  each individual charged made slanderous statements to 
students, faculty members, and others as appears in the evidence, re- 
flecting upon the institution and the officials thereof. 

"4. That  each individual made many consistent efforts among stu- 
dents and faculty nien~bers to incite unrest, suspicion and lack of 
confidence in the institution, its Board of Trustees, and its adminis- 
tration, damaging thereby the good name of the College and defam- 
ing the character of certain of its officials, all of which is reflected by 
the vote of the individuals comprising the Hearing Commission." 

Nine members of the conlmittee, to  wit, tlie five from the Board of 
Trustees and four of the members from the faculty, voted in favor of 
the report. One member from the faculty voted contra. 

The committee attached to its report a stenographic report of the 
entire proceeding, including the evidence, as reported by the official 
court reporter for tlie United States District Court for the Western 
District of North Carolina. 

A copy of the comnlittee's said report, including a transcript of the 
proceeding, was forwarded to Dr. Thomas by the Secretary of the 
Board of Trustees with his letter of February 15, 1952, a copy of 
wliicli was sent to  N r .  Kluttz. This is an excerpt from said letter: 
"The original of this report will be duly filed with the Board of 
Trustees of Catawba College a t  its regular meeting on February 19, 
1952, a t  the college. I n  tlie event that you should wish to  be heard 
on this matter before the Board of Trustees, you should appear be- 
fore said Board a t  2:00 o'clock P.M. on February 19, 1952, at the 
time of its regular meeting." 

Although notified of his right and opportunity to  appear before 
the Board of Trustees and be heard in opposition to  the charges and 
to t l ~ e  committee's report, plaintiff, after consultation with his coun- 
sel, did not appear either personally or by counsel. 

By letter of February 20, 1952, the Board of Trustees advised Dr. 
Thornas of tlie action taken a t  its meeting on February 19, 1952, . 
quoting t h ~ s  excerpt from the minutes: "The Board of Trustees of 
Catawba Co!lege received and thoroughly discussed the report of the 
Hearing Corninittee. A unanimous vote sustains the charges preferred 
against Christoplier J. Thomas, Professor of Music, and hereby ter- 
minates his services with Catawba College as of February 23, 1952. 
Fztrther, as provided in the tenure policy of the college his salary 
shall be contin~retl for one year from dote of t h i s  notice. Payments 
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thereunder are to  be made in accordance wi th  the standard pap sche- 
dule of the college." (Our italics) 

Plaintiff's employment was terminated as of February 23, 1952. 
Thereafter, he had no connection with Catawba College. 

Plaintiff instituted this action on July 16, 1954. Meanwhile, de- 
fendant issued to plaintiff, as directed by its Board of Trustees, and 
plaintiff received, endorsed and accepted, checks aggregating $4,175.00, 
plaintiff's salary for the year following notification of dismissal. The 
last of these salary payments, a check for $289.52, bearing the nota- 
tion "FISAL PAYMENT," was issued February 21, 1953. 

Plaintiff's allegations, apart from allegations referred to in the 
opinion, may be summarized as follows: 

1. Prior to the hearing on February 7, 1952, Mr. Linn refused Mr. 
Kluttz's request that  the charges be made more definite and specific; 
and plaintiff learned for the first time "the alleged conduct of the 
plaintiff relied upon as grounds for his dismissal" when evidence was 
introduced a t  the hearing. 

2. The evidence offered a t  the hearing as to  plaintiff's statements 
and conduct did not support the charges made against him, for that 
the statements attributed to him and relied upon as grounds for dis- 
charge ( I  I were true, (2) were privileged, whether true or false, and 
(3) were uttered in good faith upon information deemed reliable, 
whether true or false. 

3. The academic members of the hearing committee "were biased 
against him and determined to vote for his dismissal regardless of his 
innocence because of fear of reprisals against them" by A. R. Keppel. 
President of Catawba College; the hearing committee refused to al- 
low plaintiff an opportunity to  show "their lack of impartiality"; and 
'*the Trustee members of the Committee were motivated solely by one 
thought: to  render a decision which would best serve the interests 
of the college and, rightly or wrongly, felt that  as between the plain- 
tiff and its President the welfare of the College required that  the 
plnintiff be discharged, regardless of fault." 

4. His discharge was without adequate cause, was not for age, and 
was not for financial exigencies, but was in breach of defendant's 
contract with plaintiff. 

Plaintiff prayed (1) "that for purposes of this and subsequent suits 
between the parties for accrued salary, the discharge of the plaintiff 
be adjudged wrongful," (2) that  he recover all unpaid salary to  date 
of trial. (3) that he recover punitive damages in the amount of 
$50,000.00, and (4) that he recover costs. 

.lnsxering, defendant alleged, in summary, that plaintiff's dia- 
charge was for adequate cause, in good faith, and after hearings in 
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strict compliance with paragraph (a )  (4) of the statement of tenure; 
and that  plaintiff was estopped to maintain this action for alleged 
wrongful discharge by his acceptance of his salary for the year fol- 
lowing his dismissal. 

A t  the conclusion of plaintiff's evidence, the court, allowing de- 
fendant's motion therefor, entered judgment of involuntary nonsuit 
and dismissed the action. Plaintiff excepted and appealed. assigning 
errors. 

Barnie  P. Jones and W .  R. Dal ton ,  Jr., for plaintiff, appel lant .  
M c L e n d o n ,  Brim, Holderness  & Brooks.  C .  T.  Leonard ,  Jr., and 

L i n n  & L i n n  for de fendant ,  appellee. 

BOBBITT, J. NO evidence was offered to  support plaintiff'? further 
allegations that  defendant, after plaintiff's discharge, made statements, 
false, wilful, malicious or otherwise, to  prospective employers of plain- 
tiff, and thereby interfered with plaintiff's efforts to obtain other em- 
ployment; and no evidence was offered to  support plaintiff's allega- 
tions tha t  the Board of Trustees acted "maliciously, tortiously and 
wilfully" to  carry out a preconceived and deliberate scheme to ruin 
plaintiff. Indeed, a witness for plaintiff testified that  each niember of 
the Board of Trustees was "a man of outstanding reputation and 
character" and undertook t o  serve the college in the capacity of Trus- 
tee "with absolute faithfulness and honesty" and in obedience to what 
he conceived to be his conscientious duty. Without further comment. 
we pass from these unsupported allegations of the complaint. 

The Board of Trustees terminated plaintiff's employment as of 
February 23, 1952. Conceding the power of the Board of Trustees 
to  discharge him, thus severing his connection with Catawba College, 
plaintiff denies the right  of the Board of Trustees to  discharge him 
otherwise than for "adequate cause." He contends that "adequate 
cause" for his discharge did not exist. Hence, he contends he was 
discharged wrongfully. 

Consideration of the record leaves the in~pression that  the proceed- 
mgs before the hearing committee anti Board of Trustees were in 
good faith and in substantial compliance with paragraph ( a )  (4 )  of 
the tenure policy. However, the basis of decision, stated belon., rend- 
ers unnecessary the discussion or decision of questions raised as to  
whether the action of the Board of Trustees w h e n  rendered was a final 
determination that plaintiff's dismissal was for "adequate cause." 

Plaintiff had full notice and knowledge that his dismissal was based 
on the determination by the hearing committee and the Board of 
Trustees that  "adequate cause" for his dismissal existed. Moreover, 
he had full notice and knowledge that  the reeolution of the Board of 
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Trustees, quoted in the notification of dismissal, contained this pro- 
vision: "Further, as provided in the tenure policy of the college his 
salary shall be continued for one year from date of this notice. Pay- 
ments thereunder are to  be made in accordance with the standard pay 
schedule of the college.'' Thus, he was advised plainly that the $4,- 
175.00 paid to him during the year following notification of dismissal 
was paid to him as salary. 

Obviously, the provision in paragraph (a )  (4) of the tenure policy, 
regarding payment of salary for one year following notification of 
dismissal, is applicable only when "adequate cause" for dismissal has 
been determined after proceedings conducted in accordance with its 
terms; and, in such case, the payment of the discharged employee's 
salary for one year is both the measure and the limit of defendant's 
obligation. I t  does not bear upon the respective rights of the parties 
in case of wrongful discharge in breach of contract. I n  the latter case 
the discharged employee's remedy is an action to recover damages for 
defendant's breach of cont,ract. 

The wrongful discharge of plaintiff by defendant, if such occurred, 
would constitute a breach of defendant's contract with plaintiff and 
give rise to a cause of action in favor of plaintiff and against de- 
fendant; but in such action the measure of the damages recoverable 
would be the actual loss or damage sustained on account of the breach. 
The masinlum amount recoverable would be the difference, if any, 
between the agreed compensation and the amount plaintiff earned 
or by reasonable effort could earn during the contract period. Smith 
v. Lumber Co., 142 N.C. 26, 54 S.E. 788; Czirrier v. Lumber Co., 150 
N.C. 694, 64 S.E. 763; Croom v. Lumber Co., 182 N.C. 217, 108 S.E. 
735; Consfruction Co. v. Wright, 189 N.C. 456, 127 S.E. 580; Hall v. 
Trust Co., 200 N.C. 734, 158 S.E. 388; Robinson v. McAlhaney, 216 
K.C. 674. 6 S.E. 2d 517; 35 Am. Jur., Master and Servant Secs. 54 
and 57: 56 C.J.S., Master and Servant Sec. 59. 

Thus, if plaintiff elected to  acquiesce in his dismissal by the Board 
of Truct~ees, as expressed in its resolution, he was entitled thereunder 
to salary payments aggregating $4,175.00 for the year following noti- 
fication of his dismissal and, in addition, was entitled to  whatever he 
earned from other employment during that  year. On the other hand, 
if plaintiff elected to  treat his dismissal as wrongful and sue for dam- 
ages for breach of contract, and obtained other employment in which 
he earned compensation equal to or in excess of his compensation as 
3, member of the faculty of Catawba College, his recovery would be 
limited to nominal damages. 

If plaintiff were wrongfully discharged, he could elect to  pursue 
either course but not hoth; for his rights and remedies under the al- 
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ternatives available t o  him were essentially different and inconsistent. 
"The whole doctrine of election is based on the theory tha t  there 

are inconsistent rights or remedies of which a party may avail him- 
self, and a choice of one is held to  be an election not to  pursue the 
other." Quoted by Hoke, J. t later C.J . ) ,  in Xachine Co. z.. ( h i n g s ,  
140 N.C. 503, 53 S.E. 345, this statement expresses succinctly the well 
established rule in this jurisdiction. Surratt v. Insurance Agency, 244 
N.C. 121, 93 S.E. 2d 72, and cases cited. 

Plaintiff made his election when he accepted, endorsed and collect- 
ed the salary checks aggregating $4,175.00, paid as  directed by the 
resolution of the Board of Trustees, for the year following notification 
of his dismissal, The law will not permit him now to assert different 
rights or pursue a different remedy. Perhaps, when he made his elec- 
tion, his impression was tha t  he could and would earn equal or greater 
compensation in other employment. Be tha t  as i t  may, having made 
his election, whether he earned more or less than $4,175.00 from other 
employment during the year following notification of his dismissal 
has no bearing upon his right to  maintain this action for alleged wrong- 
ful discharge. 

Having reached the conclusion tha t  plaintiff's said election consti- 
tutes a complete bar to  his right to  maintain this action, the judgment 
of nonsuit is affirmed. 

Affirmed. 

WINNIFRED MACBRIDE THOMAS r. CSTAWRA COLLEGE. 

(Filed 30 June, 1058) 

APPEAL by plaintiff from Williams, J.. September Civil Term, 1957, 
~f h . 4 4 ~ ~ ~ .  

Barnie P. Jones and JTJ. R. Dalton, Jr . ,  for plaintiff, appellant. 
McLendon, Brim, Holderness R. Brooks, C. T. Leonard. Jr., and 

Linn R. Linn for defendant, appellee. 

PER CURIAM. Civil action to  recover damages for alleged wrong- 
ful discharge, consolidated for trial, by consent, with similar action 
by Christopher J. Thomas (plaintiff's husband) v. Catawba College, 
ante. 609. 

Plaintiff was :i member of the faculty of Catnwba College, to wit, 
a Teacher of Piano, with the academic rank of -4ssociate Professor. 
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Under her contract for the academic year 1951-1952, her salary was 
$3,000.00. 

The inaterial facts are essentially the same as stated in the Chris- 
topher J. Thomas case. Plaintiff's employment was terminated by the 
Board of Trustees as of February 23, 1952. The resolution of the 
Board of Trustees, quoted in the notification of dismissal, contained 
this provision: "Further, as provided in the tenure policy of the col- 
lege, her salary shall be continued for one year from date of this notice. 
Payments thereunder are to be made in accordance with the standard 
pay schedule of the college. 

Thereafter, plaintiff received, endorsed and collected checks ag- 
gregating $3,000.00, paid to  her, as directed by the Board of Trustees, 
as salary for the year following notification of dismissal. The notation, 
"FINAL PAYMENT," was on the last check, a check dated February 
21, 1953. for $210.48. 

For reasons stated in opinion in the Christopher J. Thomas case, the 
judgment of nonsuit, entered by the court below a t  the close of plain- 
tiff's evidence, is affirmed. 

Affirmed. 

T .  W. POE R- SONS, I S C ,  r. T H E  U S I V E R S I T T  O F  NORTH CAROLINA. 

(Filed 30 June. 1958.) 

1. Arbitration and Award S 1- 
The requirement of an arbitration agreement that  the arbitrator 

should render his decision not later than thirty days from the date of 
closing the hearings does not require the delivery of the award to the 
parties within the time specified, i t  being sufficient if the arbitrator signs 
his award and it is received by the arbitration tribunal within the time 
limited. 

2. Same- 
Ordinaril.v, any person \vho has a dispute with another person may 

submit the dispute to arbitration without the joinder of all the parties 
who have a joint interest in the matter. 

3. Arbitration and Award S 4- 

Arbitrators are  not bound to clecitle according to law when acting 
within the scope of their authority, and may malie an award according 
to their notion of justice without assigning any reason, and therefore in 
the arbitration of a construction contract upon controversy based on al- 
leged defect in the materials or faulty workmanship resulting in the 
leakage of a number of sho \~ers ,  the actual number of showers iarolved 
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and when the defects were reported by the owner to the contractor a re  
addressed solely to the arbitrator. 

4. A14bitration and Award § 7- 
Where controcersg between the owner and the contractor as  to the 

contractor's liability for leakage In showers in the building. allegedly 
due to defect in materials or faulty workmanship, is submitted to arbi- 
tration, the award of the arbitrator within the scope of the inquiry is 
conclusire on the parties, notwithstanding any errors on the part of the 
arbitrator in regard to the law or facts, and, the subcontractors not 
being parties, i t  will be assumed that  the liability of the contractor alone 
was within the scope of the agreement, and the arbitrator properly omits 
any decision as  to the liability of subcontractors. 

APPEAL by plaintiff froin Hall, J . ,  a t  October 1957 Regular Term, 
of DURHAM. 

Civil action to  vacate and set aside arbitration award. 
I t  is admitted in the  pleadings in this action (1)  that  the parties 

hereto entered into a contract for the construction of a men's dorn~i-  
tory on the campus of the  University of Korth Carolina on the 5th 
day of June, 1950, and tha t  the building was accepted by the de- 
fendant on or about the 17th day of May,  1952, subject to the guaran- 
tee set out in full in the agreement to arbitrate, hereinafter set forth; 
( 2 )  tha t  thereafter a controversy arose between the parties concerning 
certain alleged defects in the construction of said building; and (3) 
tha t  thereafter on 8th day of February, 1957, the parties entered into 
a written contract whereby the controversy was submitted to arbi- 
tration, in manner and form following: 

"AMERICAN ARBITRATION ASSOCIATIOX ADAIISISTRA- 
TOR 

Commercial Arbitration Tribunal 
"IN T H E  MATTER O F  THE ARBITR-4- ) 
TION BETWEEN- 1 
T H E  UNIVERSITY O F  NORTH CAR- ) 
OLINA, Owner, and 1 

) SUBMISSION 
T.  W. Poe 6: Sons, Contractor 1 
Men's Dormitory (Cobb Dormitory) 1 
Code 1620, Item 8 1 
Aetna Casualty 6: Surety S-29161 \ 

"We, the undersigned parties," plaintiff and defendant. "hereby 
agree to  submit to  arbitration under the Cominercial Arbitration Rulcs 
of the American Arbitration Association the following Controversy: 

"To determine the responsibility for defective baths constructed 
under contrect by T. IT. Poe & Sons, Inc.. of Durham, North Carolina, 
hereinafter referred to as contractor, for and on behalf of University 
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of North Carolina, Chapel Hill, North Carolina, hereinafter referred 
to as owner, and which party shall absorb the expense of rebuilding 
the same. Separate contracts were let by owner for plumbing, wiring, 
and heating. After the building had been completed, leakage appeared 
in a number of showers, and this controversy involves the question as 
t o  which of the contractors, if any, was responsible for said leakage. 
Owner has caused repairs to be made a t  total cost to  it of $11,139.40. 
Owner contends that contractor failed to deliver building to second 
party in first-class operating condition in accordance with plans and 
specifications referred to in above contract, and contractor having 
thereby guaranteed materials and workmanship for a period of twenty- 
seven months after acceptance of the building and defects in some 
of said showers having been discovered prior to the expiration of 
said period, owner relies upon Addendum No. One, Article 58 of said 
contract. said Article reading as follows: 

" 'GrARANTEE. The Contractor shall deliver the building to 
the owner complete and in first-class operating condition in every 
respect. in accordance with the plans and specifications. He  shall 
guarantee the materials and workmanship for a period of ttventy- 
seven months after the acceptance of the building. If, during the period 
covered by the guarantee, any defects should show up due to defec- 
tive materials or faulty workmanship or negligence or want of proper 
care on the part  of the contractor, his subcontractors or employees, 
the contractor shall furnish such new materials as are necessary and 
repair an?- defects as required, a t  his own expense, upon notice from 
the On-ner or the Architect of the existence or discovery of such dc- 
fects or evidence of faulty workmanship.' 

"We further agree that the above controversy be submitted to i lr-  
bitratorts'~ selected from the Panels of Arbitrators of the American 
Arbitration Association. 

"We further agree tha t  we will faithfully observe this Agreement 
and the Rules and tha t  we will abide by and perform any Award 
rendered pursuant to  this Agreement, and that a judgment of t b  
Court having jurisdiction may be entered upon the Award." 

(Signatures Omitted) 

"DIRECTIOSS:  
"1. This Submission, when signed by the parties, must be filed 

with the -American -4rbitration Association, and the adnlinistration 
fee paid. as provided in the Rules, in order to institute proceedings 
under the Rules. 

"2. This Submission i3 generally applicable, but as the legal require- 
ments for a valid .ubmission vary under different arbitration lawe 
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i t  is necessary for the parties to  ascertain the provisions of the ap- 
plicable law before using this Submission Form." 

That  thereafter the Arbitrator conclucted a hearing on 19th day 
of March, 1957, and thereafter made an award as follows: 

"AMERICAN ARBITRATION ASSOCIATION ADMINISTRATOR 
COMMERCIAL ARBITRATION TRIBUNAL 

RECEIVED 
April 18, 1957 

Charlotte, N. C. Tribunal 
"In the Matter of the Arbitration 
between- 
University of North 
Carolina, Chapel Hill, AWARD OF ARBITRATOR 
N. C. and 
T .  W. Poe & Sons, 
Durham, N.  C. 

"(I)  The undersigned Arbitrator, having been designated in ac- 
cordance with the Arbitration Agreement entered into by the above 
named Parties, and dated February 8, 1957, and having been duly 
sworn and having duly heard the proofs and allegations of the Parties, 
Award, as follows: 

"1. I find tha t  the University of North Carolina shall not be held 
liable for the expense and cost and repairing defective work in twelve 
(12) bathrooms in Cobb Dormitory a t  University of North Carolina, 
Chapel Hill, North Carolina. 

"2. I further find that  the General Contractor, T. W. Poe & Sons of 
Durham, North Carolina, who built Cobb Dormitory shall reimburse 
the University of North Carolina in the amount of $11,139.40 as de- 
tailed in letter dated June 24, 1956, to  1'. B. Turner, Engineer, Budget 
Bureau, Raleigh, North Carolina, by J. S. Bennett, Director of Opera- 
tions, University of North Carolina. 

"3. Each party shall pay one-half of the Administrative fee and 
expenses. 

(s) LOCIS H.  ASBURY. Jr .  
"Dated: April 17, 1957." 

The cause came on for hearing in Superior Court. 
A jury trial was waived, and i t  was agreed between counsel for 

plaintiff and defendant to submit the matters in controversy to  the 
presiding judge t o  hear the evidence, find the facts, make conclusions 
of law thereon and enter judgment in accordance therewith. 

Thereafter, on 18 October, 1957, the matter was called for trial 
before Hall, Judge presiding, who, after evidence had been presented, 
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and argument of counsel, made findings of fact and conclusions of 
law, and entered judgment, all as follows: 

"(1) Tha t  this is a civil action instituted by the plaintiff against 
the defendant for the purpose of setting aside and vacating an Award 
of an arbitrator rendered in favor of the defendant and against the 
plaintiff growing out of a controversy between the parties concerning 
certain alleged defects in the construction of a men's dormitory on 
the campus of the University of North Carolina a t  Chapel Hill; 

"(2)  That  on the 8th day of February, 1957, the plaintiff and the 
defendant entered into a written contract whereby they agreed to 
submit said controversy to  arbitration under the commercial arbi- 
taation rules of the American Arbitration Association; that  said Agree- 
ment contains the  following provision: 

" 'We further agree that we will faithfully observe this Agreement 
and the Rules and that  me will abide by and perform any Award 
rendered pursuant t o  this Agreement and that  a judgment of juris- 
diction of the court having jurisdiction may be entered upon the 
Award.' 

"(3)  That  pursuant to notice in substantial compliance with the 
commercial arbitration rules of the American Arbitration Association, 
a hearing was held on March 19, 1957, in Chapel Hill, North Carolina, 
before Louis H. Asbury, Jr., one of the panel of arbitrators of said 
American Arbitration Association, a t  which hearing the plaintiff was 
represented by Mr. E. 0. Poe and Mr. A. AI. Sprague, and the de- 
fendant was represented by Mr.  J. S. Bennett, Mr. M. J. Hakan, Mr. 
Giles Horney, and Mr. Frank B. Turner. 

"(4) Based upon the evidence adduced a t  said hearing, the arbi- 
trator rendered an  Award in favor of the defendant and against the 
plaintiff in the amount of $11,139.40, which said -4ward is dated April 
17, 1957, and was received in the Charlotte Office of the American Ar- 
bitration Association on April 18, 1957, and transmitted by mail to 
each of the parties hereto on the 24th day of April 1957, a copy of 
which was actually received by the plaintiff on the 26th day of April 
1957. 

"(5)  That  in said Agreement to  submit the controversy to arbi- 
tration the question submitted to the arbitrator was to determine the 
responsibility as between the plaintiff and the defendant for defec- 
tive baths constructed by the plaintiff for the defendant in the men's 
dormitory a t  Chapel Hill, hereinbefore referred to. Tha t  in said Agree- 
ment attention was called to Article 58 of said contract, which stipu- 
lated tha t  the 'contractor shall guarantee the building to  the owner 
complete and in first class operating condition in every respect, in 
accordance with the plans and specifications. H e  shall guarantee the 
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materials and worknianship for a period of 27 months after the ac- 
ceptance of the building. If ,  during the period covered by the guaran- 
tee, any defects should show up due to defective materials for faulty 
workmanship or negligence or want of proper care on the part of the 
contractor, sub-contractors or employees, the contractor shall furnish 
such new materials as are necessary and repair any defects, as re- 
quired, a t  his own expense upon notice from the owner or the arclii- 
tect of the existence or discovery of such defects or evidence of faulty 
workmanship.' 

"(6) That  said building was accepted by the defendant on the 17th 
day of May 1952, subject t o  the guarantee set out in full in the 
next preceding paragraph thereof. That plaintiff was advised orally 
and in writing long before the expiration of the 27 montlls guarantee 
period that  certain of the baths in sald dormitory were leaking, due 
to defective materials or faulty worknianship. 

"(7) Tha t  the Award was rendered by the arbitrator w t h m  the 
time specified by tlie commercial arbitration rules of the American 
Arbitration Association; the award is within the terms of the ques- 
tion submitted to him for arbitration; the arbitrator did not esceeii 
his authority in rendering the Award set out in the record, and the 
same is supported by sufficient evidence 

''From the foregoing findings of fact, the court concludes as a mat- 
ter of law that the Award of the arbitrator should be in a11 respects 
approved and confirmed. 

"It is, therefore, upon motion of George B. Patton, Attorney Gen- 
eral of North Carolina and counsel for the defendant, Considered, 
Ordered, Adjudged and Decreed that the Award of Louis H. Asbury, 
Jr., arbitrator, dated April 17, 1937, to the effect that the plaintiff 
should pay to the defendant the sum of $11,139.40 be and the same 
is hereby in all respects approved and confirmed. 

"It  is further Ordered, Adjudged and Decreed that the defendant 
have and recover of the plaintiff the suin of $11,139.40, together with 
the costs of this action, to be taxed by the Clerk." 

The plaintiff objects and excepts to the signing of the judgnlent, 
and t o  the findings of fact Nos. 1 tlirougli 7, and to the conclusions 
of law, and assigns other error. 

C.  H o r t o n  Pop ,  Jr . ,  for plaintiff, appel innt .  
M a l c o l m  B. Seawel l ,  -4t torney G e n e r a l ;  C l a u d e  L. Lozle. ,4ssistant 

A t t o r n e y  Genera l :  Char les  D. R a r h a ~ v .  S taf f  =Lttorney for d e f e n d a n t ,  
nppellee. 

WINBORNE, C. J . :  '1Vhile tlie plaintiff 3ppellnnt presents i~lany 3 3 -  

signments of error the  determiniltion of rile appeal turns upon tile 
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answer to  two questions: (1) Was the award of the arbitrator timely 
rendered within the meaning of Section 40 of Rule VIII  of the Com- 
mercial Arbitration Rules of the American Arbitration Association 
under which the controversy was submitted by the plaintiff and the 
defendant? 

(2)  I s  the award within the terms of the submission of the contro- 
versy to  arbitration? 

As to  the first question: I t  is not controverted that  under appli- 
cable rules (1) "the arbitrator shall render his award promptly and, 
unless otherwise agreed by the parties, or specified by law, not later 
than thirty days from the date of closing the hearings"; (2) that in 
the present case the hearings before the arbitrator closed on March 
19, 1957; and (3) that,  consequently, the time for rendering the award 
expired April 18, 1957. 

Moreover, the award shows on its face that i t  was signed by the 
arbitrator and "dated April 17, 1957," and "received April 18, 1957 by 
the Charlotte, N. C., Tribunal of the Commercial Arbitration Tribu- 
nal of the American Arbitration Association Administrator. 

Vpon these facts there arises the basic question as to  whether the 
award was thereby "rendered" within the meaning of the rule specified. 
This Court is of opinion, and holds that  i t  was so rendered. 

It is contended by appellant that  the delivery of the award to the 
parties, to  which Section 44 relates, is a part of the "rendering" of 
the award, and that  until i t  is so delivered the rendering of i t  is not 
complete. This position is untenable. Section 44 of the Rule specifies 
that  the "parties shall accept as legal delivery of the award (a )  the 
placing of the award or a true copy thereof in the mail by the tribu- 
nal clerk, addressed to  such party a t  this (? )  last known address * * * 
or ( c )  by the filing of the award in any manner which may be pre- 
scribed by law." 

Thus the "rendering" and the "delivery" are provided for in sepa- 
rate sections of the rule. Time limit is specified as to "rendering", 
but there is no such limitation as to  "delivery" of the award. If i t  
had been intended that  the time h i t  should apply to  both i t  would 
have been natural and easy to  say so in express language. 

Indeed in this State, as corollary, the Uniform Arbitration Act 
taeabs the "making" of the award and the "delivery" of the award to  
the parties as two separate and distinct provisions. See G.S. 1-551 and 
G.S. 1-557. 

As t o  the second question: Whether the award is within the terms 
of the submission of the controversy to  arbitration, it is appropriate 
to  look t o  applicable well established principles of law. In  Farmer v. 
Wilson, 202 N.C. 775, 164 S.E. 356, opinion by Brogden, J., this Court 



624 IS  THE SUPREME COURT. [248 

declares tha t  "All courts agree that the submission to  an award is 
the foundation upon which the interpretation and validity of the arbi- 
tration and award is built. This premiling idea was expressed by 
this Court in Geiger v. Caldwell, 184 K.C. 387, 114 S.E. 497, in these 
words: 'Turning to the authorities, WI: find it settled that tlie suh- 
mission furnishes the source and prescribes the lirnits of the arbitra- 
tors' authority, without regard to  the form of the submission. The 
award, both in substance and in form, must conform to the submis- 
sion, and the arbitrators are inflexibly limited to  a decision of the 
 articular matters referred to  them * * * A subn~ission is in itself a 
contract, or agreement, or so far partakes of its nature as to be aub- 
stantially within the principle applicable to contracts as 'tlie basis 
of the arbitration and award is tlie submission,' " citing cases. Indeed, 
the Court added: "The an-art1 must be interpreted in the light of the 
submission." 

Moreover as to  the parties involved it is generally held that  any 
person who has a dispute with another person may submit to an arhi- 
tration, and i t  is not necessary to  join all the parties who have a 
joint interest in the matter. 

I n  this connection it is stated in 6 C.J.S. Arbitration and Award, 
Sec. 9, p. 157, that  "One of several persons jointly interested in the 
subject matter of a controversy may submit the same to  arbitration 
so as to  bind himself without the joinder of the others, but he cannot 
bind the others not joining in the submission except by special au- 
thority." 

While in the instant case the agreenient to submit to arbitration 
states tha t  separate contracts were let by the owner for plunibing, 
wiring, and heating, and that  this controversy involves the question 
as t,o which of the contractors, if any, was responsible for the leak- 
age-  the plumbing contractor is not a party to  the submissiou and 
cannot be bound by any award made. Therefore it will be assumed 
that  plaintiff was acting for itself. I t  will not be assumed that  the 
parties intended to  do a vain thing. 

Moreover, the agreement concedes that after tlie building had been 
completed leakage appeared in a number of showers. As to how many 
there were, and when they were reported by tlie owner to  the contrac- 
tor, are matters addressed solely to the arbitrator. Indeed it has been 
frequently said that arbitrators are not bound to decide according 
to  law when acting within the scope of their authority, "being the 
chosen judges of the parties and a law unto themselves, they may 
award according to their notion of justice and without assigning any 
reason." See B~!yso~ 1 ' .  H ~ r n ' o n .  222 S . C  17. 21 S.E. 2d 836; Pattot) 2'. 

Garrett, 116 S . C  547. 21 S.E. 679. 
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In  the Patton case it  is said: " * * * If an arbitrator makes a mis- 
take, either as to law or fact, i t  is a misfortune of the party, and 
there is no help for it. There is no right of appeal, and the court has 
no power to revise the decisions of 'judges who are of the parties' 
own choosing.' An award is intended to settle the matter in contro- 
versy and thus save the expense of litigation. If a mistake be a suffi- 
cient ground for setting aside an award, it opens the door for coming 
into court in almost every case; for in nine cases out of ten some mis- 
take either of law or fact may be suggested by the dissatisfied party. 
~ h u s  * * * arbitration instead of ending would tend to increase liti- 
gation." See also King v. Mfg. Co., 79 N.C. 360; Keener v. Goodson. 
89 N.C. 273; Heizenstein v. Hahn, 107 N.C. 156, 12 S.E. 43; Hurdle v. 
Stallings, 109 N.C. 6, 13 S.E. 720; W y a t t  v. R.R., 110 N.C. 245, 14 
S.E. 683; Henry v. Hilliard, 120 N.C. 479, 27 S.E. 130; Mayberry v. 
Mayberry, 121 N.C. 248,28 S.E. 349; Ezzell v. Lbr. Co., 130 N.C. 205. 
41 S.E. 99; Millinery Co. v. Ins. Co., 160 N.C. 130, 75 S.E. 944. 

Under these authorities an award cannot be set aside for lack of 
evidence and the parties are bound by the award even though it might 
seem unjust t o  them. 

Indeed "The general rule is that  errors of law or fact, or an erroneous 
decision of matters submitted to  the judgment of the arbitrators, are 
insufficient to  invalidate an award fairly and honestly made." 3 -Am. 
Jur.  Arbitration and Award, Sec. 135, p. 958. Such is the situation in 
present case. There is no suggestion of fraud or wrong doing. 

All assignments of error have been given due consideration and. 
in the light of the above, ground for disturbing the award as made is 
not made to appear. Hence the judgment from which appeal is taken is 

Affirmed. 

STATE OF NORTH CAROLINA, ES REL. NORTH CAROLINA UTILITIES 
COJIIIISSIOR', v. YOUNGBLOOD TRVCR LINES, INC., ET AL. 

(Filed 30 June, 19-58.) 

1. Carriers § % 

The bnsic distinction between a regular route common carrier and an 
irregular route common carrier is that the former is a carrier with 
scheduled operations over a restricted and defined route while the latter 
is a carrier with unscheduled operations within a designated territory 
but wllolly unrestricted as to route. 

2. Same- 
An irregular route common carrier has  no legal right to compel a 

regular route carrier to interchange intrastate freight, but such inter- 
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change of freight between them must be based on an agreement, and in 
the absence of such agreement roluntarilg made by the carriers and 
submitted by them to the Utilities Commission, the Commission has no 
jurisdiction of the subject matter. 

Where joint petition of an irregular route truck carrier and a regular 
route truck carrier for permission to interchange freight is denied except 
as to points of pickup and delivery not. on the regular route of any other 
carrier, and only one of the petitioning carriers appeals from judgment 
of the Superior Court affirming the order of the Utilities Couumission, 
the nonappealing carrier is bound by the decision, and therefore the de- 
cision must be affirmed on appeal of the other carrier, since it  could 
not be given authority to interchange freight without violating the pro- 
visions of the order a s  to the nonappealing carrier. 

APPEAL by Youngblood Truck Lines, Inc., from Moore (Dan K.) ,  J . ,  
Sovember 15, 1957, Schedule B, Civil Term, of R ~ C K L E N B L - R G .  

Proceeding before the North Carolina Utilities Commissiorl com- 
menced June 4, 1956, by joint petition of Youngblood Truck Lines, 
Inc., and Colonial Motor Freight Line, Inc., filed "as provided in Re- 
vised Rule 44 of the Rules of the North Carolina Utilities Commis- 
sion." 

Petitioners attached to their petition a copy of their agreement to  
interchange a t  Charlotte and Winston-Salem, North Carolina, freight 
having origin, destination and entire transportation within Xorth Car- 
olina, with provisions for joint rates and division of revenue. They 
alleged that  the proposed interchanges were in the public interest, pro- 
viding better service t o  shippers, and prayed that  the Commission ap- 
prove their interchange agreement. 

The matter came on for hearing on September 20, 1956, upon said 
petition and answers filed in behalf of seven protesting regular route 
common carriers. 

At  said hearing, the Conmission permitted petitioners to amend 
their original petition by adding two new paragraphs. I n  this amend- 
ment, petitioners alleged, in substance, that on and prior to  ,January 
1, 1947, Youngblood, a t  points within its franchise, regularly and 
freely, as expediency and service demanded, interchanged intrastate 
freight with Colonial, and that such free interchange continued until 
1952 when the Commission promulgated original Rule 44 and ordered 
petitioners to  cease and desist. Also, the Commission permitted peti- 
tioners to  add to their original prayer for relief the following: "That 
if necessary and proper the certificate or franchi'se of Youngblood 
Truck Lines be amended to permit a continuance of free inte~changc 
which cxistecl prior 'to the inception of the Truck Act." 

After consideration of the evidence offered a t  said hearing, the Coin- 
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mission filed its order, which sets forth its findings of fact, conclusions 
of lawr, general conclusions, and thereafter its specific order, all of 
which comprise 44 pages of the record. 

The Commission's specific order provides: 
"IT IS, THEREFORE,  ORDERED,  ADJUDGED AND CON- 

CLUDED by the Commission, as  follows: 
"(1) That  Youngblood and Colonial be, and they are hereby al- 

lowed to  interchange freight in intrastate commerce by establishing 
through routes and joint rates as to the regular route operations of 
Colonial, provided the traffic or freight interchanged between Young- 
blood and the regular route operations of Colonial originates a t  or 
is destined to  points in North Carolina not on any route of a regular 
route carrier of general commodities; provided, further, that  a copy 
of such interchange agreement with respect to these points is filed 
with the Commission. 

"(2) That  Youngblood and Colonial have no right to interchange 
freight because of any operational practices during the qualifying or 
critical period of the Grandfather Clause, such rights as well as their 
nature, extent and frequency having never been brought to  the atten- 
tion of the Commission until the petition of Youngblood filed on Jnn- 
uary 31. 1955, and long after the effective date of the Truck Act of 
1947, or after October 1, 1947. 

" ( 3 )  That  Youngblood and Colonial having not asserted their rights 
under the Grandfather Clause within the time required by tha t  clause, 
no rights of interchange can now be claimed under the Grandfather 
Clause. 

"(4)  That  as to the irregular route operations of both Youngblood 
and Colonial, no authority of law exists which would permit these 
two common carriers of freight by motor vehicle t o  establish through 
routes and joint rates and interchange freight in intrastate commerce. 

"(5)  That  as to the regular route operations of Colonial and the 
irregular route operations of Youngblood, there exists no need for 
such interchange of freight in intrastate commerce; such interchange 
would not be in the interest of the public, and the Commission does 
not approve such interchange except insofar as stated in paragraph 
(1) hereof. 

"(6) Tha t  Youngblood having participated in the hearing in which 
Rule 44, as Revised, was established and not having appealed from 
the establishment of such Rule, i t  is estopped from now contesting 
the validity of Rule 44, as Revised. 

"(71  That  the Commission for good cause shown and in its dis- 
cretion does not approve the interchange of freight in intrastate con]- 
merce sought in this proceeding. 
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"(8) That  this petition, or application, on the part of both Young- 
blood and Colonial be, and the same is hereby disnlissed." 

Youngblood appealed from the Commission's order t o  the superior 
court, challenging many findings and statements therein and provi- 
sions of its specific order by 83 exceptions. 

Colonial did not except to or appeal from the Conlmission's order. 
After recitals the judgment of Judge Moore was as follows: "IT IS  

ORDERED, ADJUDGED AND DECREED that  the exceptions of 
Youngblood Truck Lines, Inr., and each and every one of them, be, 
and the same are hereby overruled, and Order of the North Carolina 
Utilities Commission dated the 20th day of March, 1957, be, and the 
same is hereby affirmed.'' 

Youngblood, but not Colonial, excepted and appealed. I n  addition 
to  its exception t o  the judgment, Youngblood excepted separately t o  
the action of the court in overruling each of the 83 exceptions it  had 
filed to  the Commission's order. On appeal, Youngblood sets forth 92 
assignments of error. 

Additional facts, relevant t o  this appeal, are stated in the opinion. 

TYilliams & Williams for Yozmgblood Truck Lines, Inc., appellant. 
Attorney General Patton and Assistant Attorney General Burns 

for the North Carolina Utilities Commission. 
J .  Ruff in Bailey for Fredrickson Motor Express Corp., Miller Motor 

Express, Inc., and Helms Motor Express, Inc. 
Bunn  & Bunn  for Overnite Transportation Company and Thurs- 

ton Motor Lines, Inc. 
Allen & Hipp for Great Southern Trucking Company and Bottonzs- 

Fiske Truck Lines, Inc. 

BOBBITT, J. The franchises of both Youngblood and Colonial were 
issued pursuant to  Sec. 7, Ch. 1008, Session Laws of 1947, codified as 
G.S. 62-121.11, the so-called Grandfather Clause of the Truck Act of 
1947. 

Under its franchise, Youngblood is an irregular route common car- 
rier, with headquarters a t  Fletcher, North Carolina, having authori- 
ty  to  transport general commodities, except those requiring special 
equipment, over irregular routes on and west of U. S. Highway No. 1. 

Under its franchise, Colonial is both a regular route conmon car- 
rier and an irregular route common carrier, with headquarters a t  High 
Point, North Carolina. As a regular route common carrier, i t  is au- 
thorized t o  transport general commodities, except those requiring spe- 
cial equipment, over a defined route, between Winston-Salem and 
Fayetteville. As an irregular route common carrier i t  has like authori- 
ty over irregular routes in defined areas both east and west of U. S. 
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Highway No. 1. I t s  irregular route territory and that of Youngblood 
overlap in a large area, including what is generally regarded the Pied- 
mont section of North Carolina. 

Petitioners alleged that Colonial was a duly franchised "regular 
route common carrier of motor freight in interstate and intrastate 
commerce." They made no reference in their petition to  Colonial's sta- 
tus as an irregular route common carrier. Even so, their petition pray- 
ed approval of an agreement providing for interchange between Young- 
blood and Colonial without limitation or restriction. 

The basic distinction between a regular route common carrier and 
an irregular route common carrier is that  the former is a scheduled 
operation over a restricted and defined route while the latter is an 
unscheduled operation within a designated territory but wholly unre- 
stricted as to  route. The rules and regulations of the Commission de- 
fine these terms in detail. See Utilities Commission v. Truck Lines, 
243 N.C. 442, 91 S.E. 2d 212. 

Regular route common carriers and irregular route common car- 
riers complement each other in serving the public interest. The service 
rendered by both is required to  provide transportation service by truck 
to all shippers. If the petition were allowed, the result would be as 
follows: Youngblood and Colonial, in respect of irregular route opera- 
tions, could provide transportation of intrastate freight by unscheduled 
operations and without restriction as to route over the greater part 
of North Carolina. Too, in handling by interchange with a regular 
route common carrier freight originating a t  or destined to points out- 
side it,s territory, Toungblood could pick up and deliver shipments 
on the route of another regular route common carrier. Thus, if the 
petition were allowed, petitioners would be permitted t o  handle selec- 
tively shipments now available to  a regular route common carrier in 
its required scheduled operations along its restricted route. I n  view of 
the basis of decision, stated below, we make no decision as to  whether 
the evidence supports the Commission's finding of fact and conclu- 
sion that  i t  would not be in the public interest to  grant the authority 
sought by petitioners. 

Original Rule 44, effective July 1, 1951, is quoted in full in Utilities 
C'om. v. Fox, 236 N.C. 553, 73 S.E. 2d 464. 

Revised Rule 44, promulgated April 30, 1953, is quoted in full in 
rtilities Cont. v. Truck Lines, supra. 

The ultimate question presented on second appeal in Utilities Corn. 
v. Fox,  239 N.C. 253, 79 S.E. 2d 391, was whether Fox, an irregular 
route common carrier, could continue to interchange interstate freight 
as it had done prior to January 1. 1947. Apparently, the question as 
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t o  whether Fox had asserted rights based on the Grandfather Clause 
in apt time was not raised. 

Sec. 24(2) of the Truck Act of 1947, codified as G.S. 62-121.28(2), 
in pertinent part ,  provides: " (2)  Tha t  except under special condition,- 
and for good cause shown every common carrier by motor vehicle 
authorized to  transport general commodities over regular routes shall 
establish reasonable through routes and joint rates, charges, and clas- 
sifications with other such common carriers by motor vehicle, a n d .  
wi th  the approval o f  the Commission, m a y  do so wi th  irregular route 
common carriers b y  motor vehicle, common carriers by railroad and/or 
express and/or water." (Our italics) 

It is noted that  Revised Rule 44, in substantial part ,  is in accord 
with Sec. 24(2) of the Truck Act of 1947. See also Sec. 25 of the  
Truck Act of 1947, codified as G.S. 62-121.29. 

I n  Utilities Com. v .  Truck Lines, supra, Youngblood filed a petition 
for authority to  interchange freight with Helms Motor Express, Inc., 
a regular route common carrier. Allowing protestants' motion, the 
Commission dismissed the proceeding for want of jurisdiction of the 
subject matter on the ground tha t  the following jurisdictional defects 
were disclosed by the pleadings and the record: (1) tha t  Helms Motor 
Express, Inc., was not a petitioning party to the proceeding, and (2 1 
tha t  petitioner did not allege tha t  Helnls blotor Express, Inc., had 
made, or was desirous of making, an interchange agreement with the 
petitioner. 

This Court affirined the judgment of tlie superior court insofar as 
said judgment affirmed the Commission's order dismissing tlie proceed- 
ing for want of jurisdiction of the subject matter. 

As indicated, the original petition was based squarely on Revibecl 
Rule 44; and therein the petitioners sought a determination that  tlie 
proposed interchanges of intrastate traffic and joint rates would be in 
the public interest. The purport of their amendment, allowed and 
made a t  the hearing on September 20, 1956, is that,  independent of 
the Commission's finding as to the public interest, they were entitled 
as  of right, under the Grandfather Clause, to do what their original 
petition prayed tha t  tlie Commission allow them to  do. 

On this appeal, for the reason stated below, i t  is unnecessary to de- 
termine whether Youngblood and Colonial, or either of them, had 
interchange rights under the Grandfather Clause as asserted in their 
amendment, or the nature and extent of such rights, if any ;  nor is it 
necessary t o  determine whether by delay in asserting such rights, if 
any, or by notice of and acquiescence in Revised Rule 44, they, or 
either of them, are precluded from asserting such rights. 

We recognize I'tditles C'om. 21 .  T m c k  L,ines, S Z I ~ C I ,  as autliority for 
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these propositions: (1) an irregular route common carrier has no legal 
right t o  compel a regular route common carrier to  interchange intra- 
state freight; (2) interchange between such carriers must be based 
on an agreement; and (3)  in the absence of such interchange agree- 
ment, voluntarily made by such carriers and submitted by them to 
the Commission, the Commission has no jurisdiction of the subject 
matter. 

We are confronted by this situation. The joint petition of Young- 
blood and Colonial, based on their agreement, was sufficient to invoke 
the jurisdiction of the Commission. The Commission did not approve 
the interchange of freight in intrastate commerce sought by petitioners. 
It dismissed their petition. However, the Commission, under Revised 
Rule 44(2),  allowed Youngblood and Colonial to  interchange freight 
in intrastate commerce to  the extent set forth in paragraph (1) of 
the Commission's order, quoted in the statement of facts. 

Colonial, which did not except or appeal, is bound by the Com- 
mission's order. The proceeding involves only rights of interchange 
between Youngblood and Colonial. Such rights are interdependent and 
must stand or fall together. Since Colonial cannot interchange with 
Youngblood except to  the extent allowed in paragraph (1) of the 
Commission's order, i t  follows that  Youngblood cannot interchange 
with Colonial otherwise than to  this extent. 

On the basis stated in the preceding paragraph, the judgment of 
Judge Moore is affirmed. 

Neither the order of the Commission nor the judgment of the su- 
perior court, in respects challenged by Youngblood, may be considered 
as precluding Youngblood from asserting the positions taken by it 
on this appeal in other proceedings, if any, in which these questions 
arise. 

Affirmed. 

WILLARD ROBERT SLEDGE v. BRYCE WAGONER. P. E. HODGES AND 
J. BERNSRD PSRKER. T/S BUS TERMINBL RESTAURANT AND 
MODERN GRILL. 

(Filed 30 June, 1958.) 

1. Xegligence 8 4f- 
-4 person entering a pllblic restaurant to make a purchase is an invitee. 

2. Negligence § 4- 

The proprietor of a restaurant or store is no t  an insurer of the safety 
of his customers entering upon direct or implied invitation, but is under 
the legal duty to his patrons to exercise ordinary care to keep his prem- 
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ises, and all parts thereof to which persons lawfully present may go. 
in a safe condition for the nse for  which they are  designed and intended. 
and to give warning of hidden dangers or unsafe conditions in so far  
a s  they can be ascertained by reasonable inspection and superrision. 

3. Negligence § 5- 

While foreseeability is an essential element of prosimate cause. forr- 
seeability does not import that  the tortfeasor should hare been able to 
foresee the injury in the precise form in which it occurred, but onlp that.  
in the exercise of reasonable care, consequeuces of a generally injurious 
nature might have been espected. 

4. Negligence 5 4- Evidence held sufficient fo r  jury on  issue of neg- 
ligence causing fall  of customer when his clothing caught on pro- 
t ruding rod of magazine rack. 

The evidence tended to show that  a customer of a restaurant entered 
same by a swinging door, that table and chairs prevented the door from 
being opened fully. 50 th:~t  bhe custon~rr  had to sidle tllrongll. ,11111 

that  the cuff of his trousers caught on a wire protruding some 4 inchr< 
from the floor and one-half inch from a wire rod magazine rack, which 
was standing against the wall not over 4 inches from the door facinq. 
causing the customer to fall to his injury. There was testimony that iul- 
mediately after the injury the manager stated that  he ought to hare  
moved the magazine rack before somebody got hurt. Held:  The evidenc? 
was sufficient to be submitted to the jury on the iwue of negligence and 
did not disclose contributory negligence as  a matter of law. 

5. Negligence § 19c- 
Nonsuit on the ground of contributory negligence may be allowed when, 

and only when, no other inference is reasonably deducible from the plam- 
tiff's evidence. 

APPEAL by plaintiff from Phil l ips .  J.. a t  Sovember Term, 1957. of 
RANDOLPH. 

O t t w a y  B u r t o n  a n d  D o n  D a v i s  for plaintif f ,  appe l lan t .  
Janzes B. Love lace  f o r  d e f e n d a n t s ,  appellees.  

JOHNSON, J. This is a civil action to recover damages for persona: 
injuries sustained by the plaintiff as a result of falling on the floor of 
the defendants' restaurant. 

The case comes here on appeal from ludglnent as of nonsuit entered 
on motion of the defendants a t  the close of the plaintiff's evidence. 

The defendants' restaurant is located in the Union Bus Ternlinal in 
the City of High Point. The plaintiff entered the restaurant for t l ~ e  
purpose of making a purchase. He  entered through a swinging door 
leading from the waiting room into the grill. An upright magazine 
rack was standing with back to the wall just inside the door on t h e  
plaintiff's right as he entered. The  rack was made of wire rod ma- 
terial. It stood not more than four inches back from the door facing 
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where the door pushed open. A table and some chairs close behind 
the swinging door kept i t  from opening full width and required the 
plaintiff t o  enter by stepping sidewise through the small opening of 
the door. After doing this, and upon taking his first step forward toward 
the serving counter, a snag on the magazine rack caught in the plain- 
tiff's trouser leg, causing him to  trip and fall and sustain a painful, 
disabling injury t o  one of his knees. While lying on the floor the 
plaintiff discovered the snag which caused him to trip: i t  stuck out 
from the bottom of the rack about half an inch, and was only about 
four inches up from the floor. 

This in material part is the plaintiff's narrative of the occurrence: 
"After getting off work, I went from the furniture shop to the bus 
terminal in High Point . . . and went into the bus terminal grill for 
a little lunch around 12:30. . . . There is a door from the waiting room 
into the restaurant which is on the east side of the restaurant. . . . 
The door . . . is a hinged door which swings both ways, i. e., if one is 
inside the grill pushes to enter the waiting room, and vice versa to  
enter the grill from the waiting room. . . . On the north jamb of the door 
along the wall north of the door there is a combination magazine and 
newspaper rack sitting along the wall. This . . . rack is made of a 
sort of heavy wire rod material with frames upright. The wire rods 
are about a quarter or three-sixteenths of an inch in diameter. In  the 
newspaper rack on the day in question there were newspapers and 
magazines both located in the rack. I would estimate the magazine and 
newspaper rack to  be 3 feet. The  magazine and newspaper rack was 
not over 4 inches at the most back from the door facing. (Italics add- 
ed.) 

". . . I came into the grill from the east side, went in, ordered some 
coffee and drank a couple of swallows. I then asked the manager, Mr. 
Wood, if I might check my bus schedule. I went to  check the bus 
schedule a t  the ticket office and about that  time a bunch of buses 
came in and there was a crowd in the waiting room and I started t o  
enter back into the grill, using the swinging hinge door. I opened the 
door, pushing in, . . . Something behind the door hit, I sidled around 
t o  get in and as I went to  make my step that  magazine and newspaper 
rack caught my trousers, tripped me, and throwed me on my right knee. 

"The floor of the bus terminal grill is a concrete floor and my whole 
weight fell on my right knee on the concrete floor. What had caught 
my trousers was a snag on the magazine and newspaper rack. The 
little snag which caught my trousers was about one-half an inch down 
on the bottom of the magazine rack as I entered in, going into the 
grill. As I went t o  make my step, it caught me in the cuff of my over- 
alls leg and tripped me over and caused the injury to my knee. I 
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fell, grabbed my leg, and turned over on my left hip; then I looked 
to see what had tripped me. . . . The magazine rack . . . was pulled 
into the path of the door. Mr. Wood then came out and wanted to 
know if I was hurt. I told him my leg was hurt, that  my knee was 
hurting me pretty badly. He told me  he ought to have moved that 
magazine rack before somebody got h u ~ t .  He then moved the nlaga- 
zine rack and carried i t  out-that is the last time I saw the magazine 
rack. Mr. Wood said he was going to dispose of the magazine rack." 
(Testimony as to  nature and extent of the injury omitted as not be- 
ing pertinent t o  decision.) (Italics added.) 

Cross Examination: ". . . This is not the first occasion I had been 
in the restaurant; I have been in there every day. I went through 
both the doorway that leads from the hall as well as the doorway that 
leads from the waiting room; on different occasions. . . . I never noticed 
what type of lights there were in the Bus Terminal Restaurant; how- 
ever, i t  was well lighted. . . . The rack located in the Bus Terminal 
Restaurant on September 3, 1955, had a snag on it  on the end which 
caught my trouser leg. The table behind the door (hinged swinging 
door) which I used to enter the grill after checking on my bus schedule 
was a table fixed for two people but there were three chairs around 
it  on that  day. . . . 

"I did notice the magazine and newspaper rack because I turned 
around as I grabbed my leg (after falling) and I turned on an angle 
and saw it. It was as far as from the witness chair to the jury bos, 
which is about 8 feet. At the time I was sitting up a t  an angle on my 
elbows, and I could see the rack 8 feet away from me, and from that 
distance I saw a little snag. The snag extended beyond the upright, 
the main upright outside the frame and I saw it with the good eyes 
I have. . . . I did not notice any newspapers extending over the end 
of the rack, they were all inside the rack. 

"After I had been to see thc ticket agent, I pushed on the swinging 
hinged door, opening toward the restaurant. When I pushed on it, it 
opened just far enough for me to sidle in. . . . I could have used another 
door down the hallway, which I wouldn't have to sidle in and there 
was nothing obstructing it, if I chose to go around that  way. . . . I 
did not stump my toe over the magazine and newspaper rack. I did 
not knock the rack don-n. It was pushed around in the doorway as I 
went by; not with iny toe. I pulled the rack with my pants cuff. As 
I sidled in, I was noticklg the door, not noticing the rack, but I knew 
the magazine rack was there. . . . I could open the door 24 inches from 
the door facing to  the corner of the table. . . . 

". . . The part of my trousers which caught in the rack was the cuff 
of my overalls. I had rolled my overalls up to make a cuff. That is 
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the manner in which I worked a t  my job at  Tondinson's. . . . hly  
cuff was up because i t  was too long. . . . Q. When you went in there 
and got caught some way you were not watching how you got caught? 
-4. No sir. I was watching the door I was going in but i t  caught my 
trousers leg just the same. . . . I estimate the snag on the newspaper 
rack which tripped me to  be half an inch and I am pretty good in 
guessing measurements. I stated tha t  the height of the snag above 
the floor was about four inches from the floor. . ." 

The plaintiff was an invitee. Lee v. Green R. C'o., 236 N.C. 83, 72 
S.E. 2d 33; Coston v. Hotel, 231 N.C. 546, 57 S.E. 2d 793; Paford v. 
Construction Co., 217 N.C. 730, 9 S.E. 2d 408. 

The proprietor of a restaurant, like an occupant of any building 
used for ordinary business purposes, who directly or by implication 
invites others t o  enter his place of business, is not an insurer of the 
safety of customers while on the premises, but is under the legal duty 
to  his patrons to  exercise ordinary care to keep his premises, and all 
parts thereof t o  which persons lawfully present may go, in a safe 
condition for the use for which they are designed and intended, and 
to  give warning of hidden dangers or unsafe conditions in so far as 
can be ascertained by reasonable inspection and supervision. Revis v. 
Orr, 234 N.C. 158, 66 S.E. 2d 652; Lee v. Green R. Co., supra; Watkins 
t i .  Taylor Furnishing Co., 224 N.C. 674, 31 S.E. 2d 917. See also Cope- 
land v. Phthisic, 245 N.C. 580, 96 S.E. 2d 697. 

Those entering a restaurant, store, or other like business establish- 
ment during business hours for the purpose of making purchases or 
transacting business "do so a t  the implied invitation of the proprietor, 
upon whom the law imposes the duty of exercising ordinary care (1) 
to  keep the aisles and passageways where customers are expected to 
go in a reasonably safe condition, so as not unnecessarily to  expose 
the customer to danger, and 12'1 to  give warning of hidden dangers 
or unsafe conditions of which the proprietor knows or in the exercise 
of reasonable supervision and inspection should know." Lee zl. Greene 
& Co.. supra. 

I n  Fanelty v. Jexelers, 230 X.C. 694, 699. 55 S.E. 2d 493, 496, 
Ervin, J., speaking for the Court, said: "It was undoubtedly the legal 
duty of the defendant in its capacity as a storekeeper to exercise ordi- 
nary care to keep the entryway to  its shop in a reasonably safe con- 
dition for the use of customers entering or leaving the premises, and 
to warn them of hidden perils in the entryway known to it or ascer- 
tainable by i t  through reasonable inspection and supervision." 

The evidence in this case when analyzed in the light of the control- 
Iing principles of law is sufficient, we think, to make out a prima facie 
case of actionable negligence for the jury. 
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The closest question in the case is the factor of foreseeability. The 
test of foreseeability as an element of proximate cause does not re- 
quire that  the tortfeasor should have been able to  foresee the injury 
in the precise form in which it  occurred. "All that  the plaintiff is re- 
quired t o  prove on the question of foreseeability, in determining proxi- 
mate cause, is that  in 'the exercise of reasonable care, the defendant 
might have foreseen that  some injury would result from his act or 
omission, or that  consequences of a generally injurious nature might 
have been expected.' " Hart 7,. Curry,  238 N.C. 448, 78 S.E. 2d 170. 
Riddle v .  Artis, 243 N.C. 668, 91 S.E. 2d 894. See also McIntyre  v. 
Elevator Co., 230 N.C. 539, 54 S.E. 2d 45; Hall v .  Coble Dairies, 234 
N.C. 206, 67 S.E. 2d 63; Boone v. Railroad Co., 240 N.C. 152, 81 P.E. 
2d 380. 

Tested by the foregoing rule, i t  is manifest that the plaintiff's testi- 
mony justifies the inference that  the defendants should have foreseen 
that  consequences of a generally injurious nature would likely result 
from their conduct in leaving the magazine rack so near the door, in 
or near the edge of tlie obstructed passageway leading into tlie res- 
taurant, with a snag of the type described by the plaintiff, in the na- 
ture of a hidden peril, sticking out from the side of the rack near the 
floor. The crucial evidence bearing on this phase of the case is the 
statement made by the manager of the restaurant to the effect that 
"he ought t o  have moved that  magazine rack before somebody got 
hurt." This statement with other corroboratory evidence suffices to 
make the question of foreseeability one for the jury. 

We find no substantial merit in the defendants' contention that 
they are entitled t o  nonsuit on the ground of contributory negligence 
as a matter of law. Nonsuit on the ground of contributory negligence 
may be allowed when, and only when, no other inference is reasonably 
deducible from the plaintiff's evidence. Donlop v. Snyder, 234 K.C. 
627, 68 S.E. 2d 316; Caughron v. Walker ,  243 N.C. 153, 90 S.E. 2d 
305; Mallette o. Cleaners, 245 N.C. 652, 97 S.E. 2d 245; Bridgers v. 
Wiggs.  245 N.C. 663, 97 S.E. 2d 119. The evidence as to this phase 
of the case is too inconclusive to  justify the inference that the plain- 
tiff was contributorily negligent as a matter of law. 

The judgment as of nonsuit entered below is 
Reversed. 
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CITY OF WINSTON-SALEM V. SOUTHERS RAILWAY COMPANY. 

(Filed 17 September, 1958) 

1. Municipal Corporations 86- 

A statute authorizing the city to require a railroad company, a t  its 
own expense, to construct and repair overpasses and street crossings is 
a delegation to the city of a part of the State's sovereign police power. 

2. Constitutional Law Q 11- 
The police power is inherent in sovereignty and is not dependent 

upon any constitutional grant. 

3. Same- 
The police power is subject to all  constitutional limitations which 

protect basic property rights, and therefore must be exercised a t  all 
times in subordination to Federal and State constitutional limitations 
and guarantees. 

4. Same- 
The police power extends only to such measures as  a re  reasonably 

calmlated under the existing conditions and surrounding circumstances 
to accomplish a purpose falling within the legitimate scope of the police 
power. without burdening unduly, upon the particular facts of the case. 
the person or corporation affected. 

The police power cannot be placed within Axed definitive limits, but 
its extent must be determined upon the facts and circumstances of each 
particular case by application of the principle that the regulation or 
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burden imposed must be reasonable in its operation as  to the persons 
whom i t  affects and must not be unduly oppressive. 

6. Same-- 
While the extent of the police power does not expand or contract, 

what is within the police power a t  one time may not be within that 
power a t  another time. and vice versa, when there is a chauge of con- 
ditions so that  a different conclusion is impelled in applying the con- 
stant test of reasonableness to the changing factual situation. 

7. Evidence 5- 
The courts will take judicial notice of the fact that passelleer and 

freight traffic by motor vehicle has greatly incrrwwl in r e w l t  years, 
that aid to municipalities in financing the maintenance and con<truction 
of streets has been prorided, and that  the impact of motor vehicnlar 
transportation on the business of the rails has undergone a w s t  change 
since the expansion of the Federal and State systems of public 111chmays. 

8. Constitutional Law § 15: Railroads s 3- 
Where no factor of public safety is involved, the police po\\er uiay not 

be invoked to require a railroad company to rebuild an overpa:- .b over R 

street in furtherance of the public convenience where neither the loca- 
tion of the railroad nor its use for train operations is a reasonably re- 
lated causative factor in producing the public inconvenience =ought to 
be remedied. 

9. Same: Municipal Corporations § 38% : Mandnmus 6 221- Ordinance 
requiring railroad company t o  reconstruct overpass held unconsti- 
tutional. 

This action was instituted for mandamuv to compel a railr~)ad conl- 
pany to reconstruct, a t  its own expense, its overpass over n n~uuicipal 
street in accordance with a municipal ordinance adopted pursuant to a 
statute delegating to the municipality the power to require a railroad 
company to construct and repair overpasses within the city I Ch. 282, 
Sec. 54, Private Laws of 1927). The allegations and uncontroverted spc- 
cia1 facts shown in evidence disclosed that  when a street of the city 
was originally constructed the railroad company, a t  its on n expense, 
built a n  overpass for its tracks, that  the abutments of the overpass were 
sufficiently wide to present no danger to the traveling public along the 
street, but that the city, largely for the purpose of relieving traffic con- 
gestion in other parts of the city, proposed to huild a new intercity 
thoroughfare, which would make a n  X crossing with the old srreet under 
the overpass, necessitating a large increase in the span of the 4,verpase. 
Held: The public safety is not involved, and the public convenience to 
be served was not brought about by any conditions a t  or along the rail- 
road right of way, and therefore the ordinance as  applied to the fact-: 
of this case amounts to an unreasonable exercise of the police power and 
an invasion of the railroad company's property rights in riolation of 
Article I, Section 17, of the Constitution of Sorth Carolina. 

PARKER, J., took no part in the consideration or decision of this cnse 

APPEAL by defendant from Johnston,  Resident Judge of the Twenty- 
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first Judicial District of the Superior Court, in Chambers a t  the 
Courthouse in M7inston-Salem, 24 July, 1957. From FORSYTH. 

Joyner & Howison; Wi l l iam T .  Joyner, Jr.; Deal, Hutchins & Minor 
and Wil l iam C.  Bennett ,  Jr. for defendant, appellant. 

Ratc l i f f ,  Vaughn,  Hudson, Ferrell & Carter; Ralph M.  Stockton,  
JY.; and Robert G. Stockton for plaintiff, appellee. 

JOHKSON, J. This is a civil action by plaintiff, City of Winston- 
Salem, for writ of mandamus t o  compel the defendant, Southern Rail- 
way Company, to rebuild a t  its entire expense the overpass trestle 
where the railroad tracks cross over Northwest Boulevard, in accord- 
ance with an ordinance adopted by the City Board of Aldermen on 
15 April, 1957. 

Northwest Boulevard was established as a city street in 1922. I t  
was laid out t o  pass under the tracks of the Southern Railway Com- 
pany a t  a point where its roadbed was on top of an embankment some 
twenty feet high. I t  was thus necessary that  an excavation be made 
through the embankment under the tracks. This required the erection 
of an overpass trestle to span the opening over the new street. The 
City requested the railway company to  build the trestle, and i t  did 
so a t  its own expense, although the City paid for the excavation work. 

The txestle has been in use since 1923. The City is now demanding 
that  the railway company rebuild the trestle in extended length, to  
accommodate the opening of a new street, known as Broad Street Ex- 
tension. laid out to intersect and cross Sorthwest Boulevard under 
the  tre>tle, so as to  make an X crossing under the trestle. The abut- 
mente of the present trestle are about 36 feet apart. The present 
street. 34 feet wide, passes between these abutments. The city ordi- 
nance >ought to  be enforced in this action requires a horizontal clear- 
ance of not less than 62.5 feet. To  comply with the ordinance would 
require the complete rebuilding of the trestle a t  an expense to  the 
railway company of approximately $57,000. Also, it would necessitate 
the apliiopriation of considerably more of the railway right of way. 

The ordinance requiring the railway company to  rebuild the trestle 
was enacted by the Board of Aldermen of the City in the exercise of 
power granted the City in its Charter, Ch. 232, Sec. 54, Private Laws 
of 1927. which provides tha t  the City "shall have the power to  re- 
quire" any "railroad company . . . a t  its own expense, to construct. 
maintam and repair . . . crossings a t  grade, over or under its streets. 
. . ." By this charter provision the General Assembly delegated to 
the City a quantum of the State's sovereign police power. Brewer zl. 
T-alk. 204 N.C. 186, 167 S.E. 638; 11 Xn1. Jur., Constitutional Law. 
Section., 255 and 256. 
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The City alleges that  dangerous traffic congestion exists "on West 
Fifth Street, on Broad Street from Fifth Street to West End Boule- 
vard and Seventh Street, on West End Boulevard from Broad Street 
and Seventh Street to  Reynolda Road, on Reynolda Road from West 
End Boulevard and extending some distance North of its intersec- 
tion with Northwest Boulevard, on Northwest Boulevard for some 
distance westwardly from Reynolda Road, on Northwest Bouievard 
from Chatham Road to Reynolda Road"; that existing conditions 
"cause(s) serious delay in traffic flow and constitute(s) a hazard t o  
the public safety and welfare of the citizens of Winston-Salem," and 
that  i t  is necessary for the public safety and public welfare to extend 
Broad Street northwardly to  join with Thurmond Street a t  North- 
west Boulevard as proposed, so as to provide a north-south intercity 
thoroughfare extending from Corporation Parkway in the southern 
part of the City to Coliseum Drive in the northern part of the City, 
a distance of approximately 2.71 miles; that the present railroad 
trestle over Northwest Boulevard is inadequate to  accommodate the 
increased flow of traffic that  will be produced by the proposed exten- 
sion of Broad Street; that, on the contrary, the present trestle will 
unreasonably and dangerously impede and obstruct traffic and will 
constitute a danger to the public, and that  it is necessary in the in- 
terest of public safety and welfare that  the trestle be rebuilt by the 
railway company in accordance with the demands of the City. 

The defendant by answer denied that  the plaintiff is entitled to  
the relief sought. Among other defenses set up by the defendant are 
these: 

1. That  the trestle is now completely adequate for the purposes of 
the railway company, and as i t  presently exists causes no danger to 
the public or to the defendant. 

2. That  there is no public necessity for a new overpass as contem- 
plated by the ordinance. However, if public necessity be found, the 
need is not caused by any action of the defendant, but is caused solely 
by the increase in highway traffic and by the growth of the City of 
Winston-Salem. 

3. Compliance with the ordinance will impose upon the defendant 
heavy, unjustified expense, and will be of no benefit to the defendant; 
that the benefits, if any, from the proposed project will accrue only 
to members of the vehicular traveling public, including the chief 
competitors of the defendant, the trucks and busses; and that the re- 
quirements of the ordinance will amount to  the taking of the defentl- 
ant's property without just compensation and without due process of 
law. 

4. That the provision of the Charter of the City of Winston-Salem 
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quoted in the complaint and relied on by the plaintiff as authorizing 
its demand upon the railway company is arbitrary, unreasonable, and 
unconstitutional, in tha t  i t  would deprive the defendant of its property 
without due process of law, in violation of the Fourteenth Amend- 
ment of the United States Constitution and Article I, Section 17, of 
the North Carolina Constitution. 

5. Tha t  the provisions of the ordinance likewise are arbitrary, un- 
reasonable, and unconstitutional, in that they would deprive the de- 
fendant of its property without due process of law. in violation of the 
Fourteenth Amendment of the United States Constitution and Article 
I, Section 17, of the North Carolina Constitution. 

Voluminous evidence was offered by each side in support of its 
allegations and contentions. 

Upon facts found by the trial court, substantially in accord with 
the  plaintiff's allegations but with no reference being made to the 
special facts shown in evidence and relied upon by the defendant rail- 
way company, the court entered judgment allowing the City's re- 
quest for wmnda~nus and decreeing that  the railway company be re- 
quired ' (a t  its sole expense" to  reconstruct the trestle over Northwest 
Boulevard as directed in the ordinance of 15 April, 1957, with direc- 
tion tha t  work begin within sixty days after the date of the judgment, 
and that the project be completed within 280 working days thereafter. 
From the judgment so entered, the defendant railway company ap- 
pealed. 

The railway company takes the position that  the charter provision 
under which the ordinance was enacted does not grant unlimited pow- 
er to  the  City, and tha t  the attempt to require the company to  bear 
the expense of rebuilding the trestle under the facts and circumstances 
of this case is an  unreasonable and unconstitutional exercise of the 
power delegated to the  City in the Charter. The defendant predicates 
its claim of unconstitutionality upon uncontroverted special facts 
shown in evidence or of which the courts may take judicial notice, 
which it contends factually distinguish the instant case from the de- 
cisions cited by the City, and take the  case out of the principles re- 
lied upon by the City as authority to  sustain the validity of its ordi- 
nance. 

The railway company's contentions must be viewed in the light of 
the basic proposition tha t  the police power is a reserve power, and 
not a grant derived from or under any constitution, which may be ex- 
ercised for the promotion of the public safety, the general welfare, 
and the public convenience. 

Nevertheless, the railway company is entitled to  have its conten- 
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tions resolved in the light of these equally well-established general 
principles : 

1. Tha t  the police power is subject to all the constitutional limita- 
tions which protect basic property rights, and therefore must be ex- 
ercised a t  all times in subordination to Federal and State constitu- 
tional limitations and guarantees. Clinnrd v. Winston-Salem, 217 
N.C. 119, 6 S.E. 2d 867; Brewer v. Valk, supra (204 N.C. 186) ; 
Clinton v. Oil Co., 193 N.C. 432, 137 S.E. 183; S. v. Whitlock, 149 
N.C. 542, 63 S.E. 123; S. v. Williams, 146 K.C. 618, 61 S.E. 61. 

2. Tha t  the accepted standard by which the validity of all exercise 
of the police power is tested is tha t  the power extends only to such 
measures as are reasonable under all existing conditions and surround- 
ing circumstances. 11 Am. Jur. ,  Constitutional Law, Sec. 302. See 
also Austin v. Shau*, 235 N.C. 722, 71 S.E. 2d 25; Shuford v. Waynes- 
ville, 214 N.C. 135, 198 S.E. 585; Burger v. Smith, 156 N.C. 323, 72 
S.E. 376. 

3. Therefore, when the exercise of the police power is challenged 
on constitutional grounds, the validity of the police regulation pri- 
marily depends on whether under all the surrounding circumstances 
and particular facts of the case the regulation is reasonable; that  is, 
whether it is reasonably calculated to  acconlplish a purpose falling 
within the legitimate scope of the police power, without burdening 
unduly the person or corporation affected. 11 Am. Jur., Constitutional 
Law, Sec 302. See also Cab Co. v. Shaw, 232 N.C. 138, 59 S.E. 2d 
573; Turner v. S e w  Bern, 187 N.C. 541, 122 S.E. 469; S. v. Bass, 171 
N.C. 780, 87 S.E. 972. In short, it must appear that  the regulation 
or burden imposed is reasonable in its operation as  to the persons 
whom it affects, and it inust not be unduly oppressive. East Side Levee 
& Sanitary D i d .  v. East St. Louis & C'. Ry., 279 Ill. 123, 116 N.E. 
720; 11 Am. Jur., Constitutional Law, Sec. 302. What  constitutes an  
unreasonable interference wit11 or burden upon private property in 
the exercise of the police power is a matter for which there is no fixed 
formula or all-einbrncing test. I t  is a matter resting in human judg- 
ment, ordinarily to be determined on principles of natural justice in 
the light of all the relevant facts, circumstances, and conditions in 
each particular case. See Bonnett v. l'allim, et  al., 136 1%. 193, 116 
N.W. 885; 11 Xni Jur. ,  Constitutional Law, Sec. 304. Necessarily, 
then, a police regulation valid in its application to  one set of facts 
may be invalid as to another. Xashville C. c t  St. L. R. Co. v. Walters, 
294 U.S. 405, 79 L. ed. 949. 

4. Since the police power of the  State has not been. and by its 
nature cannot he, placed within fixed definitive limits, it may be ex- 
tended or restricted to meet changing conditions, economic as well as 
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social. Accordingly, a matter under specific regulation or burden iin- 
posed by exercise of the police power a t  a previous time does not 
necessarily operate as a fixed testing device for the exercise of the 
police power a t  a later date. Miller v .  Board o f  Public Works,  195 
Cal. 477, 234 P. 381; Hall v .  Johnson, 87 Ore. 21, 169 P. 515. There- 
fore, what was a t  one time regarded as an improper exercise of the 
police power may now, because of changed conditions, be recognized 
as a legitimate exercise of that power. Elizabeth Ci ty  v .  dyd le t t ,  201 
N.C. 602, 161 S.E. 78; Miller v .  Board of Public Works ,  supra; 11 
Am. Jur., Constitutional Law, Sec. 253. Similarly, a police regulation 
or measure, although valid when promulgated, may become unreason- 
able and confiscatory in operation as a result of later events or changed 
conditions. Nashville C.  & St .  L. R .  Co. v .  Walters, supra. As to this, 
the logic of the thing is, not that  there is any expansion or any re- 
traction of the basic principles underlying the police power, but 
rather that  the changed conditions as they arise bring the subject 
matter in question within the operation of approved testing principles 
of reasonableness or remove it  therefrom. See Chastleton Corp. v .  
Sinclair, 264 U S .  543, 68 L. ed. 841; Abie State Bank v. Bryan, 282 
U.S. 765, 75 L. ed. 690; Taylor v .  Baltimore & 0. R. Co., 138 W .  Va. 
313, 75 S.E. 2d 858; Hubbell Bank v .  Bryan, 124 Neb. 51, 245 N.W. 
20; Realty Revenue Corp. v. Wilson, 181 N.Y. illisc. 802, 44 N.Y.S. 
2d 234; Vigeant v .  Postal Telegraph Cable Co., 260 Mass. 335, 157 
N.E. 651; Fort Wor th  & D. C. R y .  Co. v .  Welch,  147 Tex. Civ. App. 
634, 183 S.W. 2d 730; Atlantic Coast Line R. Co. 21. I vey .  148 Fla. 
680, 5 So. 2d 244. 

I n  Abie State Bank v .  Bryan, supra, i t  is stated that "a police 
regulation, although valid when made, may become, by reason of 
later events, arbitrary and confiscatory in operation . . ." In  Realty 
Revenue Corp. v .  Wilson, supra, i t  is said: "Contrary to what per- 
haps may be a popular impression, the constitutionality of laws de- 
pends, not upon abstract theories of philosophy, but upon a very 
practical application of laws to facts, and a statute which is valid as 
to  one set of facts may be invalid as to  another, and one which is 
valid when enacted may become invalid by change in the conditions 
t o  which i t  is applied . . ." In  Vigeant v .  Postal Telegraph Cable Co., 
supra, i t  is said: "A change in economic conditions may render void 
a statute valid at its enactment . . ." In  Atlantic Coast Line R. Co. v .  
I vey ,  swpra, it is stated: "It  is well settled that  a statute valid when 
enacted may become invalid by change in conditions to which it is 
applied. . . ." 

The decisions cited by the City of Winston-Salem uphold State 
statutes and municipal ordinances which imposed upon railroads the 
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whole or a part  of the expense of (1) improving, altering, and re- 
building crossings a t  grade; (2) eliminating grade crossings by means 
of underpasses or overhead bridges; and (3) altering and rebuilding 
existing underground and overhead crossing facilities. 

A study and analysis of the decisions relied on by the City dis- 
close tha t  in most of the cases the  factors justifying the financial 
burdens imposed on the railroads in making the crossing improve- 
ments were considerations of public safety and public convenience- 
the protection of the traveling public from the dangers of grade cross- 
ing accidents and the inconveniences caused by traffic interruptions 
a t  heavily traveled crossings-with greater emphasis being placed 
on the factor of public safety. 

I n  Durham v. R. R. (1923)) 185 N.C. 240, 117 S.E. 17, tlie City of 
Durham applied for a writ of mandamus to compel three railroad 
companies (Southern Railway Co., Norfolk & Western Railway Co., 
and Seaboard Air Line Railroad Co.) to eliminate an existing grade 
crossing on Chapel Hill Street in the industrial section of the City, 
by building a street underpass under the tracks of the three railroads. 
The lower court entered judgment allowing the w i t  and requiring 
the railroad conipanies to eliminate t h ~  grade crossing. On appeal to 
this Court the judgment below was affirmed. Decision turned priinari- 
Ig on considerations of public safety, bvith the factor of public con- 
venience being treated as a subordinate matter: Chapel Hill Street 
is one of the main streets for traffic in the City of Durham, connect- 
ing the northern and southern portions of the City. At that  time i t  
was the inain thoroughfare leading froin Durham to Chapel Hill. The 
three defendant railroads had tracks crossing the street a t  grade, 
over which were operated both freight and passenger trains. Within 
a radius of approxin~ately 800 yards of the grade crossing were located 
the freight depots of all three defendants, large tobacco plants and 
factories, ice and power plants, flour mills, and hosiery mills, all of 
which depots and inclustries were served with spur tracks over which 
were operated frequently, day and night, passenger trains, freight 
trains, and switching engines. The  record of a traffic count, unchal- 
lenged by the railroads, showed tlie follou-ing volume of traffic passing 
over the grade crossing daily: An average of about 4,000 pedestrians 
and bicycles, over 500 horse-drawn vehicles, more than 2,000 pas- 
senger automol)iles, more than 350 delivery wagons, over 100 heavy 
truckb, and over 200 street cars. I t  was alleged in the complaint and 
admitted in the answer t l ~ a t  several accidents had occurred a t  the 
grade crossing in w11icl1 people, aninials, and vehicles had been in- 
jured, and that t h e  crossing was dangwous to  the traveling public. 
The City also alleged tlmt street traffic was seriously interrupted 8nd 
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impeded by numerous trains and switching engines blocking the cross- 
ing, both day and night. In  speaking to the factor of public safety, 
the  Court said (bot. p. 243) : ". . . I t  is traversed by thousands of people 
daily, and the question whether or not the public safety demanded 
elimination of the grade crossing was one in the legislative power of 
the governing authorities of the city of Durham, and their decision 
is conclusive and final, unless i t  was shown tha t  i t  is clearly oppres- 
sive or amounts to abuse of their discretion." (Italics added.) The 
Court said further (bot. p. 248): "The State, in the exercise of the 
police power, may authorize a city to  require a railroad company to 
construct a t  its own expense such viaducts over its tracks a t  street 
crossings as may be necessary for the  safety and protection o f  the  
public." (Italics added.) I n  the case a t  hand, the City's proposed 
project which requires lengthening and rebuilding the overhead trestle 
is not a grade separation project, nor, a s  hereinafter explained, i s  it 
one made  necessary b y  considerations of public safety.  Moreover, it 
is significant that  in the Durham case the railroads made no attempt 
t o  show that the ordinance requiring them t o  eliminate the grade cross- 
ing a t  their expense was unreasonable. I n  fact, the  railroads offered 
no evidence a t  the hearing in Superior Court. Therefore, the prima 
facie presumption in favor of the validity of the city ordinance pre- 
vailed, entitling the City of Durham to the writ of mandamus  to en- 
force the ordinance, and this Court so held. I n  the instant case, the 
record discloses voluminous evidence tending to show tha t  the chal- 
lenged ordinance is unreasonable and oppressive under all the facts 
and circumstances of the case. 

In  R. R. 21. Goldsboro (1911), 155 N.C. 356, 71 S.E. 514, the rail- 
road occupied with its tracks the chief street of the City of Goldsboro. 
The right of way, 65 feet on each side of the roadbed, embraced the 
whole of what is known as  East and West Center Streets, which ex- 
tend north and south the entire length of the City. The right of way 
was acquired originally about 1835, and the town built up on both 
sides, with the buildings facing the tracks. The City under charter 
authority instituted a system of grading its streets. I n  pursuance of 
this work the roadbed of the railroad on Center Street was left from 
6 to 18 inches higher than the grade of the streets on each side of 
the tracks and of the streets which crossed East and West Center 
Streets at  right angles. This condition seriously interrupted and men- 
aced the safety of traffic crossing the tracks from one side of Center 
Street to the other. The City passed an ordinance requiring the rail- 
road to lower its roadbed 30 as to make it level with the city streets 
on each side. The plaintiff railroad instituted an action to enjoin the 
cnforcrmcnt of the ordinance, alleging it to be unconstitutional. The 
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lower court denied plaintiff's application for injunction, and plaintiff 
appealed. This Court treated the constitutional question as properly 
raised, resolved the question in favor of the City, and affirmed the 
judgment of the lower court. The decision upholding the validity of 
the ordinance was rested on interpretation of a provision of the Char- 
ter of the railroad granted by act of the General Assembly of 1833, 
which provided that whenever the tracks of the railroad company in- 
tersected and crossed "any public or private road" established by law, 
the railroad should "be so constructed as not to impede the passage 
of travelers" on such road. The Court construed this provision as 
applying not only to roads and streets laid out and existing when the 
railroad was built, but also to  new roads and streets thereafter opened 
(Cf. S. v.  Wilmington & Weldon R. R. Po., 74 N.C. 143), and held 
that the ordinance requiring the railroad company to lower its tracks 
from 6 to 18 inches a t  the points where the cross streets passed over 
the railroad tracks was a lawful exercise of police power conferred on 
the City in its Charter. I t  thus appears that  in the Goldsboro case 
the basic, controlling facts were entirely different from those in the 
instant case. I n  that  case, in addition to  the crucial provision in the 
railroad company's Charter, there was a direct relation between the 
necessity for lowering the tracks and the promotion of both the public 
safety and the public convenience. I n  the instant case, the element 
of public safety usually involved in railroad crossing cases is entirely 
niissing; and the need for promoting the public convenience derives 
from the necessity for relieving traffic congestion, principally in other 
areas of the City, not caused in any manner by the location of the 
railroad tracks. 

I n  Shreveport v. Kansas City S .  G .  R. Co. (1929), 167 La. 771, 120 
So. 290, 62 A. L. R. 1512, suit was instituted to  compel the railroad 
company to remove piers supporting an overhead bridge from the 
paved portion of the street. It there appeared that  the piers rendered 
the street unsafe for travel, and the factor of public safety was the 
controlling consideration in upholding the lower court in requiring 
the railroad company to remove the piers. 

I n  Windsor v .  Delaware & Hudson Canal Co. (1895), 36 N.Y.S. 
863, affirmed 155 N.Y. 645, 49 N.E. 1105, abutments on the highway 
supporting an overhead bridge for twenty years were required to  be 
set back to a point where they would not be a traffic menace or impair 
the usefulness of the highway. The abutments were only 13 feet 2 
Inches apart. Manifestly, the factor of public safety was the con- 
trolling consideration in the decision. 

I n  Chicago, Milwaukee & St.  Paul Ry. Co. v. City  of  Minneapolis 
(1914), 232 U.S. 430, 58 L. ed. 671, the railroad company was re- 
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quired to  construct a bridge to carry its tracks across a canal dug 
by the City to  connect two lakes, used by the public for boating and 
recreation. Here the controlling factor was that  of public convenience. 
The opening of the canal through the railroad right of way for the 
accommodation of those traveling by small boats was treated on the 
same footing as if the opening had been for a new street. 

I n  Missouri Pac. R y .  Co. v. City  of Omaha (1914), 235 U.S. 121, 
59 L. ed. 157, the railroad company was required to  build a viaduct 
over its tracks a t  a street crossing a t  a cost of $80,000, to support street 
railway traffic as well as ordinary street traffic; whereas the cost of 
a bridge adequate for ordinary traffic would have been only $30,000. 
Decision of the lower court requiring the company to pay all the 
costs was upheld upon considerations of public safety, though it  is 
stated in the opinion that  "it may be that  it would be more fair and 
equitable to require the street railway company to  share in the ex- 
pense of the viaduct . . . but there is nothing in the statute requiring 
the municipality to divide the expense of such improvement. . . ." 

In Erie R. R .  v. Board of  Util i ty Commissioners (1921) 254 U S .  
394, 65 L. ed. 322, the railroad company was required t o  separate 15 
grade crossings in the City of Patterson, N. J., by carrying 14 of 
the crossings under and one over the railroad, a t  a cost of $2,000,000. 
The street railway company using three of the crossings was required 
to  pay 10% of the costs of changing these three crossings. Considera- 
tions of public safety appear to  have been the controlling factor in 
justifying the imposition upon the railroad company of the principal 
costs of these improvements, notwithstanding few accidents were 
shown to have occurred at the crossings. The Court dealt a t  some 
length with the element of potential dangers. We quote from the 
opinion: "If we could see that  the evidence plainly did not warrant 
n finding that  the particular crossings were dangerous, there might 
be room for the argument that the order was so unreasonable as to 
be void. The number of accidents shown was small, and if we went 
upon that  alone, we well might hesitate. But the situation is one that 
always is dangerous. The board must be supposed to have known the 
locality, and to have had an advantage similar to  that  of a judge who 
sees and hears the witnesses. The courts of the state have confirmed 
its judgment. The  tn'bunals were not bound to await a collision that 
might cost the road a sum comparable to the cost of the change." 
(Italics added.) 

I n  Atchison, Topeka & Santa Fe R y .  Co. v. Public Utilities Com- 
mission of  California (1953), 346 U.S. 346, 98 L. ed. 51, there were 
two cases consolidated for hearing. I n  the first case, the State Public 
Utilities Commission required the enlargement of two existing rail- 
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road underpasses. These underpasses were constructed in 1914. When 
first constructed, their chief utility was to  facilitate access to  a gar- 
bage reduction plant. The street on which they are located is now 
one of the main thoroughfares of the City of Los Angeles, and the 
grade separations are in one of the principal industrial districts of 
the City. The street a t  the approaches to  each underpass is 60 feet 
wide but narrows to 20 feet, with vertical clearance of less than 14 
feet, a t  the underpass. The underpasses thus present traffic bottlenecks. 
The improvement project as  required by the Coinmission calls for 
the enlargement of each to a width of 33 feet. "The Commission found 
tha t  $569,355 of the costs was attributable to the presence of the rail- 
road tracks and tha t  the railroad should pay 50% of this amount 
and the city 5070." In  the second case, the Commission's order re- 
quired that  a grade crossing be replaced by an  underpass where con- 
biderable congestion was occurring when the crossing was blocked by 
trains. I t  was made to  appear tha t  when the crossing was blocked by 
trains, "38 or more vehicles may back up in each of three lanes, 
causing a 'backlash' on San Fernando Road, 820 feet distant." Minor 
accidents had occurred a t  the crossing. 'The total costs of the project 
were estimated a t  $1,493,200. Tlie Commission ordered that  50% be 
borne hy the railroad, 25% by Los Angelrs County, and 1211.F each 
hy the cities of IJos Angeles and Glendale. On appeal, the railroad 
company resisted the apportionment of any part  of the costs of the 
projects, nlainly upon the ground that  i t  would derive no benefits from 
the improvements. Tlie benefit theory n.as dismissed sunlniarily by 
the Court, and it was held tha t  since it was the presence of the rad- 
road's tracks in the streets tha t  created the necessity of constructing 
grade separations in the interest of the public safety and public con- 
venience, the railroad company was not in position to complain be- 
c a u c  it would receive no special benefits from the improvements. 

In  Hurotigh of Sayrevzlle u. Pennsvlvtrnza R. R. Co. t 1957). 44 
S. J. Super. 172, 129 A. 2d 895, the railroad company n-a< required 
to bear the expense of rebuilding a bridge where a city street crossed 
over the tracks, the old bridge being too narrow for large comulercial 
vehicles, such as busses and trucks with substantial overhang. to  pass 
one another on tlic bridge. It 1s manifest that the controlling consid- 
crationq justifying imposition upon the railroad of the costs were 
factors of both public safety and publi~, convenience. 

I n  C'arolinn & S. TV. Ry. Co. v. Torol of Lincolnton (1929), 33 F. 
2d 719, the railroad company was required, chiefly upon considerations 
of public safety, to  replace a wooden bridge over the railroad tracks 
w ~ t h  a steel one, the old brldge being located ~ i t h i n  the town fire 
district. 
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The basic pattern of the foregoing decisions relied on by the City 
is that where impelling considerations of safety or convenience of 
the traveling public require alterations or improvements a t  a grade 
crossing, or that  the grade crossing be eliminated entirely by carrying 
the tracks over a public way or the public way over the tracks by 
bridge, the duty of making the required alterations or improvements, 
or of providing the necessary bridge, ordinarily devolves upon the 
railroad company. The basis of this rule is the superior nature of the 
public's right to the safe and unimpeded use of streets and highways. 
Erie R. R. v. Board of Ut i l i t y  Commissioners, supra (254 US. 394, 
65 L. ed. 322). The thread of decision seems to be that  if the opera- 
tion of the railroad, either a t  grade level or upon a particular type 
of elevated overhead support for its tracks, interferes materially with 
the public safety or with the public convenience in the exercise of the 
superior right of the public t o  use the public way, then the railroad 
company, being regarded in law as the agency causing the dangers 
or inconveniences, is charged with a legal duty t o  remedy the situa- 
tion and may be required to make alterations and changes of its 
crossing facilities. R. R. v. Minneapolis, 115 Minn. 460, 133 N.W. 
169, Ann. Cas. 1912D, 1029; Erie R. R. v. Board of Uti l i t iy  Commis-  
sioners, supra. However, the legal duty imposed by law on railroad 
companies and enforced by exercise of the police power in most of 
these crossing cases relates to  the elimination of dangers and incon- 
veniences to the traveling public which may be said to  be of the com- 
pany's own making in the sense that  the railroad is located so as 
to  interfere with the superior right of the traveling public to the use 
of the public way. And, where the police power is invoked to require 
a railroad company to pay for a crossing improvement in furtherance 
of public safety, the exercise of the power usually relates to  measures 
designed to eliminate specific dangers a t  the crossing, to  prevent or 
minimize crossing accidents. Similarly, where the police power is 
invoked to promote the public convenience, the exercise of the power 
usually relates to  ineasures providing for the removal of conditions 
which unduly interrupt and impede the free movement of traffic at 
the crossing. 

I n  the instant case the need for rebuilding the trestle is not brought 
about by any existing dangerous condition a t  the crossing, nor by 
any conditions which unduly interrupt and impede the free move- 
ment of traffic a t  the crossing. This is not a grade separation case. 
There is not now and never has been a crossing a t  grade a t  the place 
where Northwest Boulevard and the tracks of the railroad intersect. 
As previously noted, Northwest Boulevard was opened in 1923. At 
that  time the tracks of the railroad ran along its right of way atop 
an embankment about 20 feet high. The street was opened by exca- 
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vating through the embankment, thus necessitating the erection sf 
the present railway trestle t o  span the opening over the street. There 
has never been and cannot now be any danger t o  the traveling public 
because of the existence of the tracks along the trestle over the 
present street. The trestle has never been and is not now an obstruc- 
tion t o  vehicular traffic on Northwest Boulevard. As to  this, the evi- 
dence nowhere discloses any element of danger. The record discioses 
no evidence of any accident a t  the trestle or anywhere in its vicinity. 
True, the City's evidence discloses that  the present underpass is not 
wide enough to  accommodate the full width of the proposed new 
street which is to intersect and cross the present street under the 
trestle a t  an oblique angle so as to  make the proposed S crossing 
under the trestle. Therefore, unless the opening under the present 
trestle is widened, the new street will have to  be reduced in width 
a t  the approaches to  the present abutments. This would create on the 
new street a bottleneck a t  the approaches to  the underpass and make 
for a hazardous situation for motorists approaching the underpass on 
the new street. But this situation of possible danger would be en- 
tirely of the City's making in its attempt to eliminate traffic con- 
gestion, originating principally in other areas of the City, by estab- 
lishing a north-south intercity thoroughfare to  accoininodate traffic 
t o  be diverted and rerouted into it  from outlying areas. Thus, in the 
case a t  hand the need for rebuilding the trestle is t o  promote the 
public convenience by providing a new street, and the need for open- 
Ing the new street is to  provide a necessary link in the proposed in- 
tercity thoroughfare, designed to relieve traffic congestion brought 
about by reason of the increase in motor vehicular traffic, and not by 
any conditions a t  or along the railroad right of way tending to in- 
terrupt or impede the free movement of traffic a t  the crossing. Hence 
the need for the new trestle is not brought about by the location cf 
the railway roadbed or by the operation of trains thereon. 

We do not apprehend the better reasoned decisions relied on by the 
City to  stand for the proposition that  where, as here, no factor of 
public safety is involved, the police pourer may be invoked to require 
n railroad company to  rebuild a crossing facility in furtherance of 
the public convenience, where neither the location of the railroad nor 
its use for train ooerations is a reasonablv related causative factor 
in producing the public inconvenience sought to  be remedied, and 
where the project required of the railroad company is part of a pro- 
gram of extensive street improvements, designed to relieve traffic 
congestion in nowise caused by the location of the railroad. See 
Xushville C. R. St.  L. R. Co. v. T-t'alters, m p r a  (294 U.S. 403, 79 L. ~ d .  
949) and cases there cited. 

While numerous decisions hold that a railroad company may not 
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be relieved of the expense of making crossing improvements because 
i t  will derive no benefit from the improvement, nevertheless, in most 
of the cases cited by the City it  is manifest that  the company stood 
to benefit substantially from the overpass, underpass, or other im- 
provement required to  be constructed. The benefits accruing to the 
railroads came in the form of minimized crossing accidents and re- 
duced tort liability of the companies. The improvements also facil- 
itated faster movement of trains and shifting operations in congested 
areas. See Durham v. R. R., supra (185 N.C. 240); Erie R. R. v. 
Board of Ctilities Commissioners, supra (254 U.S. 394, 65 L. ed. 322). 

True, in some of the cases there was no direct benefit to  the rail- 
road from the crossing improvements, as in Cincinnati, I. & W. R. 
Co. v. Connersville (1910), 218 U.S. 336, 343, 344, 54 L. ed. 1060, 
1064,1065,31 S. Ct. Rep. 93, where 6he railroltd was required t o  build a 
trestle to  accommodate the opening of a new street through its road- 
bed embankment. However, in this and other like cases decided or 
based on precedents established during the earlier days of railroading, 
before the development of our present State and Federal systems of 
improved highways, when vehicular traffic operated within short dis- 
tance limits and served as important feeders for the railroad com- 
panies, the railroads shared substantially with the general public in 
the benefits of improved crossing facilities, in that  the improved facil- 
ities tended to speed up the movement of vehicular traffic as feeders 
for the rails. Moreover, since practically all common carrier freight 
and passenger traffic moved by rail, the costs of these crossing im- 
provements, under sanction of the regulatory agencies, were built 
into the rate structures and were passed on, first to the shipping pub- 
lic, and then to  the ultimate consumers of the products moving by 
rail. And since these built-in costs were susceptible of being passed on 
to the ultimate consumers so effectively, the imposition upon the rail- 
road companies of the financial burdens of making crossing improve- 
ments comported entirely with basic principles of fairness, and were 
conceived to impose no undue burdens upon the railroad companies. 

But conditions hare changed. The benefits and conveniences derived 
by the vehicular traveling public from improved crossing facilities 
are no longer shared to any appreciable extent by the railroads. The 
horse-drawn vehicles which in the early days of railroading served 
as great feeders and suppliers of business for the railroads have van- 
ished from the scene. And, the impact of motor vehicular transporta- 
tion on the business of the rails has undergone a vast change since 
the expansion in recent years of our State and Federal systems of 
public highways and the concurrent development of the processes of 
mass production of improved motor vehicles. These vehicles - pas- 
senger automobiles, long and short-haul busses, and large van type 
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motor trucks - are part  of the country's fabulous motor transporta- 
tion system which, operating both as  private and public carriers of 
passengers and freight on our nationwide improved system of public 
highways, in recent years has taken from the railroads large volumes 
of their former business. These motor vehicles are now real compet- 
itors of the  rails. No longer do they scwe to any appreciable extent 
as  feeders for the rails. They take their commodities and passengers 
to  final destination. They are handling a large percentage of both 
short and long-haul freight tha t  otherwise would move by rail. 

Under the ordinary competitive conditions now prevailing between 
the rails and motor transport where, a s  here, the railroad company de- 
rives no direct benefit from the proposed crossing improvement, the 
imposition on the company of the costs of the  project may not ordi- 
narily be justified to any degree on the theory tha t  the cods will be 
absorbed in the rate structure and passed on to  the  general public. 
This is so because rail rates, like other competitive price structures, 
are subject now in a real sense to  the aconomic law of diminishing re- 
turns. And by reason of prevailing conditions under which the rails 
are in a losing competitive fight for business with other modes of 
transportation, the costs of crossing improvements may not be built 
into the rate structures and passed on effectively t o  the shipping public 
as in former times. Besides, and assuming arguendo tha t  the costs of 
these improvements might still in some instances be absorbed in rail- 
road rate structures and passed on to  the ultimate consumers, even 
so, there would be an  element of basic unfairness in such process 
where, as here, the company stands to  receive no direct benefit from 
the project, since the costs would fall only on consumers of goods and 
on passengers moving by rail, in exoneration of the vast volume of 
commodities and passengers moving by n~otor  and other competitive 
modes of transportation. 

The competitive position of the defendant Southern Railway Com- 
pany has not escaped the general impact of the rise and development 
of motor vehicular transportation. Since 1923. when the present trestle 
was built, the railway has lost the greater part  of its passenger traffic 
to competitive modes of travel, principally to private automobiles and 
public busses. During the period mentioned, while the volume of 
freight of this particular railway company has not decreased, i t  has 
not kept pace with the tremendous industrial and commercial de- 
velopment of the areas of the South in which i t  operates. Obviously, 
this lag is due mainly to the great volumes of traffic moving by com- 
petitive motor transport in, out, and through the areas served by the 
defendant railway. 

Thus, the situation here presented is one in which the ra i l ray  com- 
pany is being ralleti upon to pay for a street improvement project 
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which will be of no benefit, direct or indirect, to  i t ;  whereas all the 
benefits will flow to its competitors, the owners and operators of all 
types of motor vehicles. 

There are other changed conditions which bear upon the reason- 
ableness of the proposition here presented: 

1. Since 1928 there has been an increase in the number of registered 
motor vehicles in Forsyth County from 16,895 to 72,420. The popu- 
lation of the City of Winston-Salem in 1920 was 48,395. The present 
population of the City is approximately 110,000 persons. 

2. I n  the year 1928 the amount of ad valorem taxes on automobiles 
and trucks collected by the City of Winston-Salem was $48,350.65. 
That  amount has increased until in 1955 it was $230,661.03, and in 
1956, $240,376.91. 

3. I n  the year 1956 the City of Winston-Salem received as its por- 
tion of gasoline taxes imposed by the State of North Carolina and 
allotted t o  the City under the provisions of the statute commonly 
known as the Powell Act (Ch. 260, S. L. 1951, now codified as G.S. 
136-41.2 and 136-41.3), the sum of over $300,000 for the construction 
and maintenance of public streets in the City of Winston-Salem other 
than State highways. Since 1956, the City has received comparable 
amounts of revenue from the same sources. 

The more than one-half million dollars derived yearly b j  the City 
of Winston-Salem from these ad valorem and gasoline tax sources 
furnishes a lucrative source of revenue, logically subject t o  earmark 
for street improvement projects like this one, that  was not available 
when the trestle was built in 1923. It is also noteworthy that  these 
sources of revenue were not available to  the cities and towns of the 
State when the decisions of this Court were rendered in R. R. v. Golds- 
boro, supra (1911), and in Durham v. R. R., supra (1923)) wherein 
the Court recognized in dealing with the fact situations there present- 
ed the principle of requiring railroad companies to pay all the costs 
of crossing projects. 

In  Austin v. Shau: (1952) supra, (235 N.C. 722), the Court, in deal- 
ing with principles evolved from the early grade elimination cases, 
recognizes the need for flexible application of these principles to meet 
the exigencies of changed conditions. I n  the Austin case the question 
for decision was the validity of a contract between the City of Char- 
lotte and the Southern Railway Company which provided a compre- 
hensive plan for the elimination of a large number of grade crossings 
within the City and other incidental alterations and improvements, 
a t  an overall cost of five million dollars, one-half of which was to be 
contributed by the Federal Government, with the City and the rail- 
way company furnishing the other half in equal parts. The City's 
contribution of $1,250,000 was made available by bond issue approved 
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by the qualified voters of the City. The contract was challenged in a 
taxpayer's suit on the ground that  the proposed contribution of the 
City toward the completion of the planned improvements would con- 
stitute an illegal expenditure of public funds of the City, for that 
the City had full power and authority to  require the railway com- 
pany to eliminate the grade crossings in the City a t  its own expense. 
The contract was upheld in the lower court. On appeal, this Court 
concluded, in an opinion written by Chief Justice Devin, that the 
principles applied in the cases cited by the plaintiff taxpayer (which 
included the cases chiefly relied on by the City of Winston-Salem 
in the instant case) were not so inflexible as to render invalid the 
action of the City of Charlotte in joining with the railway company 
in the proposed cooperative plan to separate grade crossings and 
make other improvements according to the terms of the contract. The 
judgment of the lower court upholding the contract was affirmed. 

As bearing further on the faotor of changed conditions, we take 
note of a growing legislative trend throughout the country to relieve 
the railroads of some or all of the costs of making crossing improve- 
ments. For example, see these decisions involving crossing improve- 
ments where the enabling legislation under challenge in each instance 
provided that  a substantial portion of the costs be paid by the State 
agency or municipality requiring the improvement to  be made: 
Chicago. Burlington, and Quincey Railroad Co. v. Nebraska (1898), 
170 US .  57 42 L. ed. 948, 18 S. Ct. 513; Chicago, Milwaukee .dl. St.  
Paul Ry. Co. v .  Ci ty  of  Minneapolis (1914) supra (232 U.S. 430, 58 
L. ed. 671;) I n  re Elimination of Grade C'rosszng (1931), 124 Ohio 
St. 406, 179 N.E. 139; Nashville, Chattanooga & St.  Louis R y .  Co. v. 
Walters ( 1935), supra (294 U S .  405, 79 L. ed. 949) ; I n  re Elimina- 
tion of Existing Highway-Railroad Crossing (1938), 254 App. Div. 
412, 5 X.Y.S. 2d 946; Lyford v. New York (1944), 140 F .  2d 840; 
Chicago Junction R y .  Co. v. Illinois Commerce Comm., (1952), 412 
Ill., 579, 107 N.E. 2d 758; Atchison, Topeka & Santa Fe Ry. Co. v. 
Public crtilities Commission (1953), supra (346 U.S. 346, 98 L. ed. 
51) ; Department of Highways v. Pennsylvania Pziblic Utility Comm. 
(1955), 179 P. Super. 376, 116 A. 2d 855. 

It is noteworthy that in Durham v. R. R., supra (185 N.C. 240), 
wherein this Court upheld the lower court in requiring the defendant 
railways to pay all the costs of a grade separation in downtown Dur- 
ham, while the case was pending on appeal in this Court the General 
Assembly ratified Chapter 160, Public Laws of 1923, which provided 
in section 19 that  on grade separation projects on State highways the 
State Highway and Public Works Commission should pay one-half 
the costs of the project and the railroads the other half. This statute 
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as presently codified, G.S. 136-20 (b) ,  retains the fifty-fifty allocation 
provision. 

Also, under the Federal Aid Highway Act of 1944, 58 U.S. Statute 
a t  Large, 841, Ch. 626, Sec. 5 (b ) ,  railroads are required to pay for 
underpasses and overpasses where Federal money goes into the proj- 
ects only in proportion to  the benefits received, and in no case in 
excess of ten per cent. I n  view of the difficulty of determining bene- 
fits in each particular case, the Federal Bureau of Roads promulgated 
a regulation, defendant's Exhibit 21, which fixed the railroad's liabili- 
ty  a t  ten per cent in all cases where an existing grade crossing is 
eliminated by the construction of an overpass or underpass, and re- 
lieving the railroad from all liability where an existing grade crossing 
is not eliminated. Manifestly this was done on the theory that  where 
an existing grade crossing is eliminated, the railroad gets ten per cent 
of the benefit from such elimination and the vehicular traveling public 
ninety per cent, and where no existing grade crossing is eliminated 
but a new road or street opened, the railroad gets no benefit and the 
traveling public gets all the benefit. Therefore, if Federal money were 
being used in the Broad Street Extension project, the railway com- 
pany would be required to  pay nothing, since a new street is being 
opened and no grade crossing is being eliminated. As i t  is, the project 
is on neither the State nor the Federal system of highways. Hence, 
decision rests solely on the validity of the challenged city charter 
provision, as applied to  this case. 

The uncontroverted special facts shown in evidence or of which the 
courts may take judicial notice, as herein pointed out, disclose changed 
economic conditions bearing favorably on the financial condition of 
the City but unfavorably on that of the railway company, and factual- 
ly distinguish the instant case from the decisions cited by the City 
and bake ithe case out of the principles relied upon by it as autho~ity 
to sustain the validity of its ordinance. 

Upon consideration of these special facts and all the surrounding 
circumstances of the case, we conclude that  the ordinance of the c ~ G  
of Winston-Salem requiring the defendant railway company to pay 
the entire expense of rebuilding the trestle amounts to an unreason- 
able exercise of the police power, amounting to  an invasion of the 
company's property rights in violation of the constitutional guarantee 
provided by the "law of the land" or "due process" section of the 
Constitution of North Carolina. Article I, Section 17. See Transporta- 
tion Co. v. Currie, Comr. of Revenue, 248 S . C .  560 (4th headnote), 
104 S.E. 2d 403. See also S. v. Ballance, 229 X.C. 764, 51 S.E. 2d 731, 
7 A.L.R. 2d 407. 

It necessarily follows that  the section of the Charter of the City 
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of Winston-Salem (Section 54, Ch. 232, Private Laws of 1927) under 
which the  ordinance here sought t o  be enforced was enacted, is un- 
constitutional and void, as applied to the facts of this case. The judg- 
ment allowing the City's request for mandamus is vacated, and the 
cause will be remanded to the court below for the entry of judgment 
in accord with this opinion. 

Error and Remanded. 

PARKER, J . ,  took no part in the consideration or decision of khis case. 

BYRON W. FRSNKLIS AND 1IARIETT.L G. FRANKLIN. A K D  KIRBY 
.TONES A N D  GLADYS .T. JONES r. THOMAS H. FArLKNER A N D  

EVELYN 0. FAULKNER. 

(Filed 17 September. 1958.) 

1. Boundaries $j 1- 
In  construing the description in a deed, the intent of the parties a s  

ascertained from the words employed, in accordance with the general 
rule for the construction of deeds, wills or contracts, must be given effect. 

2. Sam- 
Settled rules of construction will be npplied to the language of an in- 

strument in ascertaining the intent of the parties. 

3. Same- 
In  ascertaining the intent of the parties from the language of a n  

instrument all  the words used are  presumed to have a meaning selected 
for the purpose of displaying the user's intent. 

A general description will iiot enlarge a specific description when the 
latter is in fact sufficient to identify the land which it  purports to con- 
vey, and a general description will prevail over a specific description 
only when the specific description is ambiguous and uncertain. 

5. Boundaries 5 % 

Where a conflict exists in the descril~tion of property between a call 
for a natural object and a course or a distance or course and distance, 
the call for the natural object will prevail. 

6. Sam- 
A known line of another tract. or a ditch, or a road is a natural object 

which will control course and distance. 

7. Same- 
Where the call in a deed is specific as  to distance, but a quadrant of 

the course is omitted, such specific description cannot be held void for 
uncertainty when the missing quadrant of the course is supplied with 



N. C.] FALL TERM, 1958. 657 

certainty by a call to a uatural object. In  this case by calls from the 
northwestern corner of the lot along the northern line of the lot and 
from the eastern terminus of such northern line with an established lane. 

PARKER, J., took no part in the consideration or decision of this case. 

Appeal by defendants from Parker, J., February 1958 Term, of 
CRAVEN. 

Plaintiffs alleged ownership of a parcel of land specifieally de- 
scribed in the complaint and a claim of title thereto by defendants 
which constituted a cloud thereon. 

The defendants denied plaintiffs' ownership. They alleged they 
were the owners of all of Lot 3 in Trent Acres as shown on a map 
made in February 1946, which lot was conveyed to them in July 1954. 

The parties waived jury trial. They stipulated: 
"1. That  both plaintiffs and defendants claim from a common 

source, to  wit, conveyances from and out of J .  S. Miller and wife, 
Mattie S. Miller; 

''2. That the eastern boundary of Lot #3 extends to  Wilson's Creek 
as shown and designated on map made and prepared by Albert R. 
Bell, dated July 7, 1951, entitled 'Plan of Trent Acres, 3 miles South 
of New Bern, North Carolina,' recorded in Public Registry of Craven 
County in Map book #5 a t  page 28, and that the southern boundary 
of Lot #3 extends to Trent River, as shown on the aforesaid map, and 
that  the aforesaid boundaries as shown on said map, dated July 7, 
1951, are the identical boundaries as shown on a previous map pre- 
pared by Albert R.  Bell, dated February, 1946, entitled 'Plan of Trent 
Acres, 3 miles South of New Bern, Korth Carolina,' and recorded in 
the Public Registry of Craven County in Map Book #2 a t  page 115; 

('3. That a11 references in conveyances from and out of J .  S. Miller 
and wife, Mattie S. Miller, a comnlon source of title for both plain- 
tiffs and defendants, shall be construed to apply to  the road drawn 
and designated on map by Albert R. Bell, dated July 7, 1951, as afore- 
said beginning a t  Point A in the northern portion of Lot #3 and ex- 
tending southward, then eastward, to the west boundary of Lot #2A, 
as shown on said map prepared by Albert R. Bell, dated July 7, 1951, 
the courses and distances of which are set forth thereon under the 
following designation: 'Courses and Distances, A to B.' " 

The deed from J .  S. Miller and wife, Mattie S. Miller, to Mary E. 
Angell and husband, Nelson P. Angell, dated 15 February 1950, which 
is the basis of defendants' claim of title to the land in controversy, 
describes the property conveyed by this language: '(A certain lot or 
parcel of land lying and being situated in Craven County. North 
Carolina, No. 8 Township, and in that certain subdivision known and 
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designated as Trent Acres, a plan of which was prepared by Albert 
R.  Bell, February, 1946, and is duly recorded in office of the Register 
of Deeds of Craven County in Map Book 11, page 117; and being a 
part  of Lot No. 3 according to said plan; and being described as fol- 
lows: 

"Beginning a t  a stake a t  the Northwest corner of Lot No. 3 and 
running thence S 61 deg. 40' and with the Northern line of Lot No. 3, 
141 feet to  a stake; thence 8 2 deg. 38', 30 feet to the Western line 
of the 20-foot lane on the edge of the  highland; thence with the West- 
ern line of the said lane to  the Western line of Lot No. 2 ;  thence 
with the line of Lot No. 2 to the river; thence westwardly along the 
said river front to  the southwest corner of Lot  No. 3 as  shown on said 
map; thence North 13 deg. 501, 374 feet to  the point of beginning. 

"The intention of this deed is to  convey all of Lot No. 3 except the 
small corner a t  the northeastern corner, which is reserved by the  
parties of the first part  for making a turn into the  20-foot lane here- 
tofore referred to." 

The  map recorded in Book I1 referred t o  in the  deed from Miller 
to  Angel1 shows the main road leading from the subdivision to New 
Bern. This road is the  northern boundary of Lots 5 and 6. Lot 4 is 
south of Lot 5, and Lot 3, south of Lot 4. Lot 2 is east of Lot 3, and 
Lot 1 is east of Lot 2. Wilson's Creek forms the eastern boundary of 
Lots 5, 4, and 3. The creek makes a turn ,to the  east a t  the  line divid- 
ing Lots 3 and 2, and then forms the northern boundary of Lots 2 and 
1. Wilson's Creek is a tributary of Trent River, which forms the south- 
ern boundary of Lots 3, 2. and 1. The western boundary of Lots 5, 
4, and 3, is a 20-foot lane extending from the main road southwardly 
to Trent River. This 20-foot lane is intersected a t  a point 400 feet 
southwardly from the main road by another 20-foot lane which sepa- 
rates Lots 4 and 3. The southern line of Lot 4 is shown as running 
south 61 deg., 40' east to  Wilson's Creek. The southern line of the  
20-foot lane separating Lots 4 and 3, which is the northern line of 
Lot 3, is shown as parallel with the southern line of Lot 4. The 20- 
foot lane separating Lots 3 and 4 extmds eastwardly to a "20- . . . 
lane on edge of high ground." The intersection of the two lanes is 
shown as 170 feet eastwardly from the northwest corner of Lot 3. 
The lane along the highland is in proximity t o  but  west of Wilson's 
Creek. I t  extends southwardly to  the western line of Lot 2. The map 
recorded in Book I1 does not show the courses of the 20-foot lane 
which extends southwardly from Lot 4 to Lot 2. It merely shows tha t  
i t  is on the edge of the high ground. 

On 7 July 1951 Bell, draftsman of the 1946 map .  >:lpplemented th:tt 
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map by a map recorded in Map Book V a t  page 28. This is the map 
referred to  in the stipulation. A note on the supplementary map reads: 
"Lots 1 & 2 have been subdivided into 4 parts as shown on this map. 
Access is provided by the 20-foot road, the courses & distances of 
which are shown above." Shown above that notation are the courses 
and distances of the 20-foot lane extending southwardly from the 
lane dividing Lots 4 and 3 to a point near the confluence of Trent 
River and Wilson's Creek. 

The land claimed by plaintiffs lies between Wilson's Creek and the 
20-foat lane, the courses and distances of which are sh t ed  on the map 
of 1951. Plaintiffs base their claim to the land on a deed from Miller 
to  them dated 27 November 1954. This deed admittedly covers the 
land in controversy. 

Upon the stipulations and exhibits the court adjudged plaintiffs the 
owners of the land in controversy. Defendants excepted and appealed. 

Lee & Hancock jor plaintiff, appellees. 
H. P. Whitehurst and Warren S. Perry for defendants, uppellants. 

RODMAN, J. What property did Miller convey to Angel1 by the 
deed of 15 February 1950? The answer is determinative of the appeal 
and must be found by ascertaining the intent of the parties to that 
instrument. 

When courts are called upon to interpret deeds or other writings, 
they seek to  ascertain the intent of the parties, and, when ascertained, 
that  intent becomes the deed, will, or contract. I n  determining the 
intent they call to  their aid principles which have been so consistently 
applied as to  be described as settled rules of construction. Griffin v. 
Springer, 244 N.C. 95, 92 S.E. 2d 682 ; Davis v .  Brown, 241 N.C. 116, 
84 S.E. 2d 334; Stephens Co. v. Lisk, 240 N.C. 289, 82 S.E. 2d 99; 
Whitson v. Barnett, 237 N.C. 483, 75 S.E. 2d 391 ; Sugg v. Greenvzlle, 
169 N.C. 606, 86 S.E. 695; Credle v. Hays, 88 N.C. 321. 

It is a well-established rule that the intent of a party is to be ascer- 
tained by the words he chooaea. All of the words used are presumed to 
have a meaning selected for the purpose of displaying the user's in- 
tent. Morris v. Morris, 246 K.C. 314, 98 S.E. 2d 298; DeBruhl v. 
Highway Comm., 245 N.C. 139, 95 S.E. 2d 553; Callaham v. Arenson, 
239 N.C. 619, 80 S.E. 2d 619; Marks v. Thomas, 238 N.C. 544, 78 S. 
E. 2d 340; Hornaday v. Hornaday, 229 N.C. 164, 47 S.E. 2d 857; 
Sharpe v. Isley, 219 N.C. 753, 14 S.E. 2d 814; Whitley v. Arenson. 
219 N.C. 121, 12 S.E. 2d 906: Dicks 21. Young. 181 N.C. 448, 107 8.E. 
220; R. R.v. R. R.. 147N.C.368. 
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It is equally well settled that  a general description will not enlarge 
a specific description when the latter is in fact sufficient to identify 
the land which i t  purports to convey. Only when the attempted spe- 
cific description is ambiguous and uncertain will the general prevail. 
Young v. Asheville, 241 N.C. 618,86 S.E. 2d 408; Moore v. M'hztley, 234 
N.C. 150, 66 S.E. 2d 785; TYhzteheart v. Grubhs, 232 S .C .  236, 60 S.E. 
26 101; Lee v. McDonald, 230 N.C. 517, 53 S.E. 2d 845; L e w s  v. Furr,  
228 N.C. 89,44 S.E. 2d 604; Von Herff v. Richardson, 192 K.C. 595,135 
S.E. 533; Potter v. Bonner, 174 S . C .  20. 93 S.E. 370; Carter v. White, 
101 N.C. 30. 

Where a conflict exists in the description of property between a call 
for a natural object and a course or a distance or course and distance, 
the call for the natural object will prevail. Trust Co. v. hfzller, 243 
N.C. 1, 89 S.E. 2d 765; Cherry v. V'arehouse Co., 237 N.C. 362, 
75 S.E. 2d 124; Lance v. Cogdill, 236 N.C. 134, 71 S.E. 2d 918; 
Brown v. Hodges, 233 N.C. 617, 65 S.E. 2d 144; Lumber Co. v. Bern- 
hardt, 162 N.C. 460, 78 S.E. 485; Sherrod v. Battle, 154 N.C. 345, 70 
S.E. 835; Bowen v. Lumber Co., 153 N.C. 366, 69 S.E. 258; Bowen v. 
Gaylord, 122 N.C. 816; Safret v. Hartman, 52 N.C. 199; Hough v. 
Home, 20 N.C. 369; Slade v. .Veal, 19 N.C. 61; Cherry v. Slade, 7 
N.C. 82; Pollock v. Harris, 2 N.C. 252; u. Reatty, 2 N.C. 376. 

A known line of another tract is a natural object which will control 
course or distance. A ditch or a road is a natural object. Brown v. 
Hodges, supra; Hough v. Home, supra. 

Appellants in their brief say they "rest their case on the fact tha t  
i t  1s surely the  intention of Miller and wife, grantors of Angel, to  
convey 'all of Lot No. 3.' I t  is so stated in uncontradictable terms 
tha t  i t  was their intention so to do." 

Contrary to appellants' assertion the deed itself negatives any idea 
that grantors intended to convey all of Lot 3. By express language they 
convey "parcel of land . . . being a part of Lot No. 3 according to  said 
plan; and being described as follows:" (Iftalics added.) Then follo~vs 
the  specific description of the part  of Lot 3 which is conveyed. Follow- 
ing this specific description grantors say: "The intention of this deed 
is t o  convey all of Lot No. 3 except . . " (Italics added.) 

Appellants arrive a t  their asserted uncontradictable intent to con- 
vey all of Lot 3 by this reasoning: One quadrant is missing in each 
of the first two calls. The absence of these cornpass points renders 
the  specific description void. Hence, in effect, the specific description 
is stricken from the deed. I t  would then read: "The intention of this 
deed is to  convey all of Lot No. 3 except the small corner a t  the north- 
east corner . . ." Nexi they say this exception is too indefinite to  admit 
of identification and must therefore be disregarded. There would then 
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be left in the deed only this descriptive language: "The intention of 
this deed is to  convey all of Lot No. 3." 

It is apparent that  the argument must fail unless the premise is 
well founded tha t  the specific description is inadequate to  identify 
the property conveyed. The answer to  tha t  inquiry is dependent on 
the factual situation. These admitted facts appear: 

1. The northwest corner of Lot 3 is a t  the intersection of two 20- 
foot lanes. 

2. The northern line of Lot 3 is the southern boundary of one of 
these 20-foot lanes. 

3. The northern line of Lot 3 extends from its northwest corner 
soubh 61 deg. 40' east to Wilson's Creek, more than 200 feet distant from 
the northwest corner. 

The call in the deed in controversy is: "Beginning a t  a stake a t  the 
Northwest corner of Lot No. 3 and running thence S. 61 deg. 40' 
and with the Northern Line of Lot No. 3, 141 feet to a stake . . ." 
(Italics added.) Since the call is with the northern line of the lot, i t  
necessarily follows that  the missing quadrant is east. The point where 
tbis line terminates is definitely fixed a t  141 feet. Hence there is and 
can be no doubt as to  the location of the first call in the description. 
4. A 20-foot lane crosses the eastern portion of Lot 3, extending 

from Lot 3 to Lot 2. This lane or road is a t  the edge of the highland 
and was in existence when the deed was made to Angell. This road 
or lane runs in a southwardly direction. The stipulation is tha t  the 
courses of this road as shown on the map made in 1951 were in fact 
the courses of the road as i t  existed in February 1950. 

5 .  The western line of the road on the edge of the highland, the 
terminus of the second call in the description, is 170 feet S 61 deg. 
40' east of the northwest corner of Lot 3. 

6. A course south 2 deg. 38' east from the terminus of the first call 
intersects the western line of the 20-foot lane on the edge of the high- 
land. This is the place called for in the description. The course given 
to a natural object is a mere pointer. The natural object called for, 
the  road, is admitted. The course given accurately points to the 
designated place. The missing quadrant on the call S. 2 deg. 38' 
is supplied. Turning a t  141 instead of 170 would enlarge the inter- 
section of the two lanes so that  one traveling from the main road to  
Lot 2 would have a more convenient approach. 

7. Having arrived a t  "the western line of the  20 foot lane on the 
edge of the highland" in accord with directions given in the deed, there 
is no difficulty in following the road called for in the Miller-Angel1 
deed and the remaining courses there given. 

Since that  part  of Lot 3 which Miller conveyed to iingell is, when 
considered in the light of stipulated facts, eufficiently described for 
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identification, i t  follows tha t  effect must be given to  the intent there 
declared. The land in controversy was not conveyed by the deed of 
February 1950 from Miller to Angell. Hence the judgment is 

Affirmed. 

PARKER, J., t800k no part in the considerstion or decision of this case. 

VERNON WESLEY HILL v. RICHARD B, E'ARKER. TRADING AS PARKER 
MOTORS. AND LEON THOMAS. 

(Filed 15 September, 1958. ) 

1. Pleadings § 28- 
-4 motion for judgment on the pleadings is in the nature of a demurrer 

and presents the question whether the facts alleged in the adversary's 
pleading, together with all fair inferences of fact to be drawn therefrom, 
taken a s  true, a re  sufficient in law to constitute a cause of action or 
defense. 

Defendant's motion for judgment on the pleadings is improperly grant- 
ed if the complaint in any respect or to any extent is sufficient to state 
a cause of action. 

3. Same: Sales § 27-Complaint held sufficient to  s ta te  cause of action for  
breach of express warranty. 

Plaintiff's allegations were to the effect that defendants represented 
that  the car purchased by plaintiff mas in first class condition and new 
except for slight use as  a demonstrator, that in fact the car had been 
involved in a wreck resulting in permanent damage to the vehicle. that 
the representations as  to the condition of the vehicle mere false, made 
with knowledge of their falsity for the purpose of inducing the plaintiR 
to purchase the vehicle, and that  plaintiff in fact relied upon the rep- 
resentations to his damage, and that  the conditional sale contract. 
signed in blank by plaintiff, was filled in as  to the purchase price arid 
allowance for trade-in. in figures a t  variance with the oral agreement 
of the parties, etc. Held:  The complaint is sufficient to state a cause of 
action for breach of espress warranty, and therefore defendant's IUO- 

tion for judgment on the pleadings was erroneously allowed, irrespective 
of whether the complaint was sufficient to allege also a cause of action 
for false warranty, or for failure of consideration. or for rescission. 

4. Same: Attorney and Client § 3- 
Where a complaint is sufficient to allege one cause of action, the fact 

that plaintiff's attorney stated that the nature of the cause of action 
was for a relief not supported by the allegations. does not justify tlie 
granting of defendant's motion for judgment on the pleadings. 

PARICER, J., took no part in tlie consideration or decision of this case. 
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APPEAL by plaint,iff from Pcrrker, J. ,  at  March 10, 1958, Civil Tern, 
of CARTERET. 

Charles W. Stevens for plaintif, appellant. 
C'. R. Wheatly, Jr., for defendants, appellees. 

JOHNSON, J .  Civil action to  recover damages for alleged wrongs 
committed by the defendants in connection with the sale of an auto- 
mobile to the plaintiff. After the jury was empaneled and the plead- 
ings were read, the court upon inquiry was informed by the plaintiff's 
attorney that  the action "is brought for rescission" of the conditional 
sale contract. Thereupon counsel for the defendants moved for judg- 
ment on the pleadings. The motion was allowed and the action was 
dismissed. The question for decision is whether this ruling was correct. 

"A motion for judgment on the pleadings is in the nature of a de- 
murrer. . . . I t s  function is to  raise this issue of law: Whether the mat- 
ters set up in the pleading of an opposing party are sufficient in law 
to constitute a cause of action or a defense. . . . When a party moves 
for judgment on the pleadings, he admits these two things for the 
purpose of his motion, namely: (1) The truth of all well-pleaded 
facts in the pleading of his adversary, together with all fair inferences 
to be drawn from such facts; and (2) the untruth of his own allega- 
tions in so far as they are controverted by the pleading of his adver- 
sary." Erickson v. Starling, 235 N.C. 643, 656, 71 S.E. 2d 384, 393. 
"Moreover, if good in any respect or to any extent, a plea will not be 
overthrown by motion for judgment on the pleadings." Burton v. 
Reidsville, 240 N.C. 577, 581, 83 S.E. 2d 651, 654. 

Here, then, the defendants' motion for judgment on the pleadings 
has put to  test the legal sufficiency of the complaint to  state a cause 
of action. 

These in pertinent part are the crucial facts alleged by the plaintiff: 
"2. That  the defendant Richard B. Parker . . . is now, and was a t  

the times hereinafter alleged, trading and doing business under the 
name of Parker Motors. 

"4. That on the 14th day of January 1956 the defendant Parker 
Motors, through its co-defendant Leon Thomas, who was duly author- 
ized t o  and was acting as agent and salesman for Richard B. Parker, 
trading as Parker Motors, offered to sell and the plaintiff agreed to 
buy a new Ford 1956 Parklane Tudor Wagon . . . with all equipment 
and extras attached thereto a t  the time, at a stipulated and agreed 
price of $2797.53, with a credit thereon of $1249.15 for a 1956 Ford 
Truck . . . traded and delivered to  the defendant Parker Motors by 
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the plaintiff as down payment on the purchase price of the Ford 
Parklane Tudor motor vehicle above referred to, and the balance of 
$1548.38 to  be financed in equal monthly installments, and the plain- 
tiff agreeing to  pay the usual and custon~ary costs of financing the 
balance due. 

"5. That  the defendants, prior to concluding the above stated trans- 
action, and as a direct inducement for the plaintiff to  buy, expressly 
stated to the plaintiff tha t  the . . . Motor Vehicle above described was 
a new 1956 model and in A#l condition, and had only been operated 
by the defendanh as a demonstrator for a short time, and upon the 
further representation by the defendants that  said . . . Motor Vehicle 
was fully warranted and guaranteed against defects in workmanship 
and material for a period of Ninety (90) days or 4,000 miles, the 
plaintiff accepted delivery of same and undertook to conclude t h e  
transaction as outlined in Paragraph 4 of this complaint. 

"6. That  the plaintiff, a t  the time of purchasing the Parklane Tudor 
Motor Vehicle ( i t  being Saturday afternoon) advised the defendants 
he (plaintiff) was contemplating leaving the following Monday for 
a trip to  New York, tha t  lie desired to drive the motor vehicle on the 
trip and would be out of the  County, and away from home, for soine 
little time, whereupon, the defendants, without filling out and com- 
pleting the Conditional Sales Contract a t  the time and in accordance 
with the agreement enumerated in paragraph 4 of this complaint, re- 
quested the plaintiff to sign the . . . Contract in blank, the defendants 
assuring the plaintiff that the . . . Contract would be filled out in all 
respect to  conform to  the agreement as aforesaid, and that plaintiff 
would receive a copy of the transaction on his return to  Carteret Coun- 
ty ,  and relying on said assurances and representations of the defend- 
ants, the plaintiff signed the . . . Contract in blank and delivered s a n e  
to  the defendants. 

"7. T h a t  while driving the said Parklane Tudor motor vehicle to 
New York and return the plaintiff noticed a swing or disalignment of 
the rear end thereof . . . nevertheless, plaintiff continued on his trip 
and shortly thereafter returned to his home in Carteret County; that 
the swing and disalignrnent of the  rear end of the motor vehicle . . . 
was gradually becoming worse, and was causing the tires thereon to 
wear out beyond any usual and ordinary degree, and out of all pro- 
portion to  tha t  caused by ordinary and usual driving. 

"8. T h a t  promptly after returning to  Carteret County, the plaintiff' 
drove the motor vehicle . . . to  the garage owned and operated by the 
defendant Parker Motors and described in detail to  Richard B. Parker 
the defects then apparent to  plaintiff, whereupon the plaintiff was in- 
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fionned by said Parker that  all p q e r  adjusrt~mnts and alignmenh 
would be made  to said motor vehicle and t11a.t everyhhing would be 
tall right. 

"9. That the plaintiff conhinued tio h~ave droulble with ,the rear end 
of the motor vehicle in question, and iafher several t;lipe to the garage 
of Parker Motions, and after sevmal promises by Richlard B. Parker 
that every~hing would be adjusted ito plaintiff's entire sahisfacticun, the 
defects have gradually grown worse instead of behter, and said . . . 
m~cltor vehicle since delivery ko plaintiff hias never operated . . . as a 
new motor vehicle in A#l condiltion should operate, and ithe plaintiff 
alleges $hart as a new motor vehicle it  ils now and bas been worthless 
since i'ts delivery t o  pllainkiff. 

"10. That  later, after returning home from New York, the plaintiff, 
not having received copy of the kransao6ion enhered imbo on the 14th 
day of Jfanuary 1956, made inquiry of Parker Motors (at  its office) 
as to why plaintiff had not received copy of the transaction, and was 
given a 'Car Invoice' by Parker Motors showing the listings thereon 
to  be wholly and totally a t  variance with the agreement made cover- 
ing the transaction of January 14, 1956. . . . 

"11. That having received the 'Car Invoice' aforeslaid, the plainltiff 
became suspicious and upon further inquiry, discovered that  the de- 
fendants, without the knowledge or consent of the plaintiff, had 
schemingly, wrongfully and fraudulently filled out the blank spaces of 
the Conditional Sales Contract, which the plaintiff had signed in 
blank on the 14th day of January 1956, to  represent a sales price for 
said Ford Parklane Motor Vehicle of $3103.72, with a credit thereon 
of only $1092.84 for the Ford Truck traded in by plaintiff, which sum 
of $1092.84 was credited by defendants to  the balance due on said 
Ford truck instead of a down payment, whereas, the total sales price 
as agreed upon a t  the time the transaction was consummated on Jan- 
uary 14th 1956 was $2797.53, with a trade-in allowance on said Ford 
Truck of $1249.15, and plaintiff is advised, informed, believes and 
alleges that  said . . . Contract, with the incorrect figures placed there- 
in, was, on the 16th day of ,January 1956, or a few days thereafter, 
delivered and transferred by Parker Motors to the First-Cit~zens 
Bank & Trust Company, of Morehead City, who purchased the same, 
and as plaintiff is advised and believes the said Bank became a holder 
thereof in due course and for value. 

"12. That immediately after plaintiff discovered that the Condi- 
tional Sales Contract had ~vrongfully been filled out by the defendants 
as aforesaid, at  a whole and total variance with the original contract 
of purchase and sale of January 14, 1956, the plaintiff contacted 
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Richard B. Parker and asked for an explanation for the divergence and 
variance from the sales agreement as originally made, whereupon, 
plaintiff . . . was informed by Richard B. Parker that  the Bank held 
the papers, but that the whole transaction would be properly adjusted 
with the plaintiff to  his . . . entire satisfaction, which the defendant 
. . . Parker, or his co-defendant . . . Thomas, have failed to do. 

"13. That  the plaintiff having received notice from the Pirst-Citi- 
zens Bank Sr: Trust Company, Morehead City, that  i t  held the Con- 
ditional Sales Contract, and fully relying on the defendants to  adjust 
the matter t o  conform to  the original contract, made payments to 
the said Bank totaling $437.00, but on account of the things herein- 
before and hereinafter alleged, the plaintiff refused to  make any further 
payments on the . . . Contract, whereupon, the Bank demanded pos- 
session of the . . . Motor Vehicle under the terms of said . . . Contract, 
and the . . . vehicle described therein was delivered by the plaintiff 
to the Bank as holder in due course and for value, to  forestall claim 
and delivery proceedings threatened by the Bank against the plaintiff 
for the possession of said motor vehicle. 

"14. That  the defendants, prior to  the consummation of the con- 
tract of sale on January 14, 1956, falsely and fraudulently represented 
t o  the plaintiff that  the Ford Parklane Tudor Motor Vehicle was 
a new 1956 model and in A#l condition; that as a demonstrator it 
had been properly adjusted in all respects and only slightly and mod- 
erately used by the defendants as a demonstrator; that  said represen- 
tations were in fact false, and were made by both defendants with 
their full knowledge of their falsity, and for the express purpose of in- 
ducing the plaintiff to purchase said motor vehicle; that plaintiff in 
fact believed and relied upon the representations as aforesaid of the 
defendants and purchased said motor vehicle believing it  to be new 
and in A#l condition. 

"15. That  said Ford Parklane Tudor Motor Vehicle was not at the 
time of purchase by the plaintiff a new motor vehicle, nor was it in 
A#l condition either materially or mechanically, as expressly repre- 
sented by the defendants; that said motor vehicle while in the pos- 
session of the defendants, and prior to consummation of the sale to 
plaintiff on January 14, 1956 the said motor vehicle had been in a wreck 
or collision by being driven backward by one of Parker Motors sales- 
men or agents into a steel or iron post, causing serious and permn- 
nent damages to  the rear end and side, pushing the lefthand rear fen- 
der into the body and buckling the body to the door, permanently 
damaging the left side of the body, knocking one of the rear lights off, 
also ruining the rear bumper requiring new bumper and rear lights. 
and causing inability to  raise or lower the rear lefthnnd window glass. 
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and otherwise seriously and permanently damaging said motor vehicle, 
thereby necessitating the placing of said motor vehicle in a body re- 
pair and paint shop and garage by the defendants for extensive repairs 
and new paint job on the lefthand side, and thereafter forever taking 
said motor vehicle out of the new car class, all of which was peculiar- 
ly known to  the defendants, and without any knowledge thereof on 
the part  of the plaintiff until sometime after he had made the purchase, 
as said defects were latent, and not visible to any casual observer, but 
said defendants carefully and schemingly undertook to cainouflage 
all the defects with the express purpose and desire to show off said 
motor vehicle as a new one. 

"16. Tha t  on account of the acts, words and conduct of the defend- 
ants, . . . there has been a total failure of consideration on account of 
the plaintiff failing to receive a new motor vehicle in A#l condition, 
and thereby the plaintiff has sustained actual damages in the sum of 
$1686.15; tha t  on account of the acts, words and conduct of the de- 
fendants, . . . the plaintiff has sustained special damages for loss of 
time, inconvenience, vexation, embarrassment, humiliation, and other- 
wise in the  sum of $1,000.00 ; . . . ." 

It is manifest tha t  the plaintiff has alleged a cause of action for 
damages for breach of express warranty. Potter v. Supply Co., 230 
N.C. 1,  51 S.E. 2d 908; Walston v. Whitley & Co., 226 N.C. 537, 39 
S.E. 2d 375; Hodges v. Smith, 158 N.C. 256, 73 S.E. 807; Wrenn v. 
Morgan, 148 N.C. 101, 61 S.E. 641. This being so, we are not con- 
cerned with whether the complaint also superadds a cause of action 
for false warranty. See Vaughan v. Exum, 161 N.C. 492, 77 S.E. 679; 
Machine Co. v. Mck'ay, 161 N.C. 584, 77 S.E. 848. See also Wrenn v. 
Morgan, supra; 46 Am. Jur., Sales, Sec. 734. Nor are we concerned 
with whether the complaint alleges other causes of action, including 
one based on total failure of consideration on the hypothesis that  the 
automobile was worthless and unfit for the purpose for which it was 
sold. Pool v. Pineh~irst, Znc., 215 N.C. 667, 2 S.E. 2d 871: T17illiams v. 
Chevrolet Co., 209 N.C. 29, 182 S.E. 719; Swift &' Co. v. dydlett, 192 
N.C. 330, 135 S.E. 141. 

It may be conceded tha t  the complaint fails to state a cause of 
action for rescission. See Machine Co. v. Bullock, 161 N.C. 1, bot. p. 
11, 76 S.E. 634, 638; Machine Co. 11. Feezer, 152 N.C. 516, 67 S.E. 
1004; M a y  v. Loomis, 140 N.C. 350, bot. p. 358, 52 S.E. 728, 731. Even 
so, the fact that  the plaintiff's attorney stated that  the action is one 
"for rescission" does not on this record justify dismissal on motion for 
,judgment on the pleadings. Where, a s  here, a good cause of action is 
alleged and khe plaintiff has not been put to an election, an inexact 
designation by his attorney of the nature of the cause of action will 
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not be treated as ground for dismissal. Bailey v. McGill, 247 N.C. 
286, 100 S.E. 2d 860. See also Newkirk v. Porter, 240 N.C. 296, 82 
S.E. 2d 74; S. v. Barley, 240 N.C. 253, 81 S.E. 2d 772. 

The judgment below is 
Reversed. 

PARKER, J., took no part in the consideration or decision of this case. 

C. S. STRICKLAND, W. P. LONG AND RONALD THARRINGTON v. 
FRANKLIN COCSTY, B. W. YOUNG, N. E. FAULKNER, J. I. WEL- 
M N ,  R. B. JIAT .zrn NQRRIS COI~IJINS, CO~~~IISSIOP;ERS O F  FRANKLIN 
COUSTY. 

(Filed 17 September, 1958.) 

1. Statutes 9 6- 

A statute niay be valid a s  to one set of facts and invalid as  to another. 

2. Taxation 9 3-- Bonds of spcial tax district held not  obligations of coun- 
ty  within constitutional provision relating t o  increase of county debt. 

Provisions in an act authorizing the issuance of school bonds by a 
special bond t a s  district of a county that the county might pay from 
county funds any part  of the principal and interest of said bonds (Chap- 
ter 1078, Session Laws of 1957) will be construed in pari materia with 
the general statute, G.S. 115-109, with the result that  the bonds issued 
under the special act may not be paid in any part out of county funds 
unless and until payment be assumed by the county under the procedure 
outlined in the general statute and in conformity with the constitutional 
limitations, and therefore the special act is not unconstitutional per ,ye 
nor unconstitutional in its application to the particular facts of the case 
i~ permitting a n  increase of indebtedness of the county in excess of two- 
thirds of the amount by which the county's outstanding indebtedness 
had been reduced duriug the preceding fiscal year. Constitution of North 
Carolina, Article V, Section 4. 

3. Statutes  3 5d- 
In enacting a special act it will be presumed that  the General Assembly 

was advertent to a former general act on the same subject and that the 
later statute was enacted in the light of and in reference to the former 
act, and the two statutes must be construed in pari materia.  

Appeal by plaintiffs from Clark, J., holding the courts of the Xinth 
Judicial District, at Chambers in Louisburg, 27 March, 1958. From 
FRANKLIK. 

This is a taxpayers' suit to enjoin the issuance by the defendants 
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of proposed school building bonds in the amount of $350,000 for im- 
provements and neT buildings a t  Mills School in the Town of Louis- 
burg, as approved by vote of the people in an election held in the 
special tax district in which the school is located. 

The record discloses these facts: 
1. The defendants propose to issue the bonds under the provisions 

of Ch. 1078, S. L. 1957, which applies to  Franklin County only. 
2. Pursuant to  this statute and in reliance upon the procedure pre- 

scribed by it, the Board of Education of the County created a special 
bond tax district, designated as "The Louisburg Township Special Bond 
Tax District of Franklin County," the boundaries of which are co- 
terminous with the boundaries of Louisburg Township. 

3. On petition of the Board of Education, the Board of County Com- 
missioners caused a special election to be held in the District, per- 
mitting the voters of the District to  vote "For" or "Against" the pro- 
posed bond issue and the levying of a sufficient tax for the payment 
thereof. 

4. At  the speoial election so held a majority of the votes cast were 
in favor of the bond issue and the tax levy. The returns have been 
duly canvassed and declared. 

5. The County Board of Education and the Board of County Com- 
missioners have complied with the procedural requirements of Ch. 
1078, S. L. of 1957, respecting all matters in connection with the crea- 
tion of the special tax district and the election held on the question 
of the issuance of the bonds. 

6. It is proposed to issue the bonds in the name of Franklin Coun- 
ty, to seal them with the county seal, and to cause them to be signed 
by the Chairman of the Board of County Commissioners and attested 
by the Register of Deeds of the County. 

I t  is proposed that  the following provisions, among others, will be 
incorporated in the bonds: "The County of Franklin . . . hereby 
promises to pay . . . from the proceeds of taxes levied ad valorem on 
taxable property within The Louisburg Township Special Bond Tax 
District of Franklin County as now constituted, . . . 

"This bond is issued by virtue of and in pursuance of Chapter 1078 
of the Session Laws of 1957, for the purpose of acquiring, erecting, 
enlarging, altering and equipping school buildings, including a gymna- 
sium, agricultural buildings, shop, cafeteria . . . and purchasing sites 
therefor a t  the Mills School situated in the Town of Louisburg in said 
District.  . . . The issuance of this bond and the contracting of the in- 
debtedness evidenced thereby have been authorized at an election duly 
held in The Louisburg Township Special Bond Tax District of Frank- 
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lin County and resolutions of the Board of Commissioners of Frank- 
lin County duly adopted. . . . 

"This bond and the interest thereon are payable exclusively out of 
taxes to be levied in The Louisburg Township Special Bond Tax Dis- 
trict of Franklin County and the full faith and credit of the said Dis- 
trict and the taxing power of the said County as applicable to said 
District are hereby irrevocably pledged for ,the punctual payment 
thereof." 

7. Ch. 1078, Sec. 6, S. L. 1957, provides tha t  any bonds issued pur- 
suant to it: "shall be made payable exclusively out of taxes t o  be 
levied in such district, except t h e  board of c o u n t y  commissioners m a y  
p a y  f r o m  c o u n t y  f u n d s  a n y  part o f  t h e  principal and interest  of said 
bonds,  . . ." (Italics added.) 

8. I n  the preceding fiscal year which began on 1 July, 1956, and 
ended on 30 June, 1957, the outstanding indebtedness of Franklin 
County was reduced from $128,000 to  $122,000, and during the inter- 
val from 1 July, 1957, to  the date of the hearing in March, 1958, the 
indebtedness of the county was further reduced $1,200; that the ques- 
tion of the issuance of the bonds has not been submitted to the voters 
of the entire county, and the defendants do not propose to  submit it 
t o  them. 

9. The plaintiffs are residents and taxpayers of Louisburg Township. 
10. The gravamen of the complaint is (1)  tha t  by virtue of the 

clause in Sec. 6,  Ch. 1078, S.L. 1957, which provides tha t  the Board 
of County Commissioners "may pay from county funds any part  of 
the principal and interest of the bonds," any bonds issued under the  
Act will pledge, or purport to  pledge, the faith and credit of Franklin 
County and will be, or purport to  be, debts of Franklin County, pay- 
able in such part  and to  such extent as the Board of Coinmissioiiers 
of Franklin County shall from time to time determine, from any and 
all funds of Franklin County, including funds other than taxes levied 
upon property in the Special Tax District; (2)  tha t  the proposal to  
issue the bonds has not been submitted to the voters of the entire 
county; and (3) since the proposed issue far exceeds the amount by 
which the outstanding indebtedness of the county was reduced during 
the preceding fiscal year, the issuance of' the bonds as contemplated by 
the defendants is and would be in excess of their authority and would 
be contrary to the  provisions of Article V, Section 4, of the Consti- 
tution of North Carolina and, further, that  the bonds, if issued, would 
be illegal and invalid and the levy and the collection by the defend- 
ants of any tax upon the properties of the plaintiffs for the payment 
of the bonds would be unlawful and in excess of the authority of the 
defendants, and would constitute a taking of the property of the 
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plaintiffs, and others similarly situated, contrary to the law of the 
land, in violation of Article I, Section 17, of the Constitution of North 
Carolina, and without due process of law, in violation of the provisions 
of the Fourteenth Amendment of the Constitution of the United States. 

The court below upon facts agreed and facts found, substantially 
as hereinbefore set out, made conclusions of law in substance as fol- 
lows: (1)  tha t  the Board of Commissioners of Franklin County, un- 
der authority of Cli. 1078, S. L. 1957, and the proceedings duly had 
pursuant to  the Act, has the power and authority t o  issue the bonds 
for the purposes stated; (2)  tha t  the bonds will be issued by the Board 
of County Commissioners on behalf of the Louisburg Township Spe- 
cial Bond Tax District of Franklin County, to be payable exclusively 
out of taxes to  be levied in such District; (3) tha t  the Board of Coun- 
t y  Commissioners has the power to levy annually and collect a special 
tax, ad valorem, on all taxable property in the special bond tax dis- 
trict sufficient t o  pay the bonds, principal and interest, as same be- 
comes due and payable; (4) that  the bonds, when issued and sold, 
will not be debts of Franklin County but will be valid obligations of 
The Louisburg Township Special Bond Tax District of Franklin 
County only, and shall be payable exclusively out of taxes to  be levied 
in such District; (5) that the issuance and sale of the  bonds and the 
levy and collection of the special tax annually, ad valorem, on all 
taxable property in the special tax district sufficient to  pay the prin- 
cipal and interest of the bonds as same shall become due and payable 
will not be unlawful and will not constitute a taking without due pro- 
cess of law or contrary to the law of the land of the property of the 
plaintiffs and others similarly situated. 

Judgment was entered dissolving the temporary order of injunction 
and dismissing the action. From the judgment so entered, the plain- 
tiffs appeal. 

Fletcher & Lake for plaintiffs, appellants. 
Edward F. Yarborough for defendants, appellees. 

JOHNSON, J .  The special act which authorizes the issuance of these 
bonds provides tha t  "they shall be made payable exclusively out of 
taxes to be levied in such district, except the board of county com- 
missioners may pay from county funds any part of the principal and 
interest of said bonds, . . ." (Sec. 6, Ch. 1078, S.L. 1957) (Italics 
added.) 

The plaintiffs rest their appeal primarily upon the provision of the 
statute italicized above, and contend that the bonds will be debts of 
Franklin County by virtue of this provision. They urge that this pro- 
vision when interpreted in context is valid and imports a mandatory 
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meaning, requiring that the bonds must be paid with general county 
revenue if tax colleotions in the special tax district prove ta be insuffi- 
cient, or that without such insufficiency the statute expressly authorizes 
the county commissioners to  use general county funds on a permis- 
sive, discretionary basis for the payment of the bonds, and that in 
any or either event, the bonds, if issued, will be debts of the county. 
From this premise the plaintiffs reason: that since the proposal has 
not been submitted to  a vote of the people of the entire county, and 
since the amount of the proposed bond issue exceeds two-thirds of 
the amount by which the outstanding indebtedness of the county was 
reduced during the preceding fiscal year, the defendants have no 
authority to issue the bonds, being prohibited from doing so by 
Article V, Section 4, of the state Constitution, which in material part 
is as follows: 

"The General Assembly shall have the power . . . to authorize 
counties and municipalities to contract debts and pledge their 
faith and credit for the following purposes: (The enumerated 
purposes do not include acquisition, construction, or alteration of 
school buildings.) . . . For any purpose other than these enumerat- 
ed . . . the General Assembly shall have no power to authorize 
counties or municipalities to contract debts, and counties and 
municipalities shall not contract debts, during any fiscal year, to 
an amount exceeding two-thirds of the amount which the out- 
standing indebtedness of the particular county or municipality 
shall have been reduced during the next preceding fiscal year, 
linless the subject be submitted to a vote of the people of the 
particular county or nlunicipality . . ." 

The plaintiffs rely on the well-established doctrine that  a statute 
may be valid as to one set of facts and invalid as to another. Sashville, 
C'. & St.  L. R. Co. v. TValters, 294 U.S. 405, 79 L. ed. 949. The gist of 
the plaintiffs' argument is that the statute is unconstitutional because 
of its application to the special facts of this case, which they assert 
are outside the purview of the statute. 

A careful study of the case leaves the impression that the major 
premise upon which the plaintiffs' line of reasoning rests is erroneous. 
Therefore, we are unable to accept as valid the conclusions urged by 
them. 

The plaintiffs have failed to give due consideration to the provi- 
sions of Article 12, Chapter 1372, Session Laws of 1955, which permits 
the assumption by counties of school district indebtedness. Article 12 
of this statute is now codified as G.S. 115-109 to  115-111. The provi- 
bions of G.S. 115-109 pertinent to decision here read as follows: 

"Method of Assumption; validation of proceedings. - The 
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county board of education, with the approval of the board 
of commissioners, and when the assumption of such indebtedness 
is approved a t  an election as hereinafter provided, if such elec- 
tion is required by the Constitution, may include in the debt 
service fund in the school budget all outstanding indebtedness 
for school purposes of every city, town, school district, school 
taxing district, township, city administrative unit or other poli- 
tical subdivision in the county (hereinafter collectively called 
'local districts'), lawfully incurred in erecting and equipping school 
buildings necessary for the school term. The election on the ques- 
tion of assuming such indebtedness shall be called and held in 
accordance with the provisions of Article 9 of chapter 153 of the 
General Statutes, known as 'The County Finance Act', insofar 
as the same may be made applicable, and the returns of such 
election shall be canvassed and a statement of the result thereof 
prepared, filed and published as provided in the County Finance 
Act." 

Since Article 12 of the general act of 1955 and Sec. 6 of the special 
act of 1957, under which the instant bonds are to be issued, deal with 
the same general subject, to wit: assumption by counties of school dis- 
trict indebtedness, these statutory provisions must be regarded as in 
pari materia (Cab Co. v. Charlotte, 234 N.C. 572, 68 S.E. 2d 433; 
Carr v. Little, 188 N.C. 100, 123 S.E. 625; 82 C.J.S., Statutes, Sec. 
369), and it  is presumed (1) that  the earlier general act was known 
to  the Legislature when i t  enacted the later special act, and (2) that 
the later statute was enacted in the light of and in reference to the 
former general statute on the same subject. 50 Am. Jur., Statutes, Sec. 
354. 

We conclude that  when the provision which directs that  the board 
of county commissioners ''may pay" the bonds from county funds is 
considered in pari materin with the prior general act of 1955, which 
establishes a statewide policy with reference to  assumption of school 
district indebtedness by counties, i t  must be treated as intended to 
fit into and be governed by the provisions of the earlier general sta- 
tute. And when this provision is so considered in pari materia with 
the general statute, i t  may be given operative effect entirely within 
the purview of the general act and in complete harmony with the rest 
of the special act. 

Accordingly, the statute of 1957 under which the instant bonds are 
to be issued is not unconstitutional or invalid per se. Nor is i t  uncon- 
stitutional or invalid in respect to  its application to  the particular 
facts of this case. The bonds when issued will be debbs only of the 
special tax district, payable, as provided in the act, "excluslively out 
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of taxes to  be levied" in the district. The bonds will not be debts of 
Franklin County and may not be paid in any part out of county 
funds, unless and until payment be assumed by the county under the 
procedure outlined in G.S. 115-109, and in conformity with appli- 
cable constitutional limitations. 

The principle is well established that the County may act as agent 
far the Special Tax District in the issuance of the bonds as provided 
in the special act applicable to this case. See Commissioners v. Boring, 
175 N.C. 105, 95 S.E. 43. 

The judgment below is 
Affirmed. 

MRS. RAYMOND ADAMS, DR. C. T. JOHKSON, H. D. JONES A N D  MISS 
MARY McEACHERN, 11vorv1~ua~r.r A N D  AS TRUSTEES OF FLORA MAC- 
DONALD COLLEGE, a CORPORATIOX, V. FLORA MACDONALD COL- 
LEGE, A CORPORATIOX. 

(Filed 17 September, 1968.) 

1. Injunctions !?J S- 
Upon the hearing of a motion for continuance to the final hearing of 

the temporary restraining order issued in the cause, the court has no 
jurisdiction to adjudicate the merits of the controversy, and the facts 
found by the trial court will be vacated and set aside insofar a s  they 
relate to the merits and will be treated as  having no binding effect ex- 
cept insofar as  they support the court's ruling in denying injunctive 
relief pendente lite. 

2. Appeal and  Er ror  5 1- 
The jurisdiction of the Supreme Court is derivative, and where the 

court below has no jurisdiction, the Supreme Court can acquire none 
by appeal. 

3. Appeal and  E r r o r  5 6- 
Wherr, pending appeal from order dissolving a temporary restraining 

order, the act sought to be restrained has been done, the appeal becomes 
academic and the Supreme Court will express no opinion as  to the merits 
of the moot questio~i presented by the appeal. 

Appeal by plaintiffs from It7illian~s, J., assigned to and holding the 
Courts of the Sixteenth Judicial District, a t  Chambers in Sanford by 
consent, March 22, 1958. From ROBESON. 

Civil action by plaintiffs for permanent injunction t o  restrain the 
defendant, Flora Nacdonald College, its Trustees. officers, and agents 
from executing a proposed agreement merging and consolidating Flora 
Macdonald College, Presbyterian Junior College for Men, and Peace 
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College into a single new corporation which is to  operate a four-year 
co-educational college a t  Laurinburg. 

The plaintiffs are trustees of Flora Macdonald College. Most of 
the background facts set out in the complaint are substantially the 
same as those alleged by the plaintiffs in a former action between the 
same parties, summarized in the opinion on appeal in that  case re- 
ported in 247 N.C. 648, 101 S.E. 2d 809. 

The corporate status of Flora Macdonald College is alleged in the 
instant complaint substantially as in the former complaint. I n  gist, 
i t  is that  the College is controlled by the Fayetteville, Wilmington, 
and Orange Presbyteries through a board of trustees elected by and 
responsible t o  those Presbyteries. It is further alleged in the instant 
complaint that  on July 13, 1955, the Presbyterian Synod of North 
Carolina adopted a resolution looking t o  the estzcblishment of a co- 
educational college in Eastern North Carolina, by the consolidation 
and merger of Flora Macdonald College, now operated a t  Red Springs, 
Presbyterian Junior College for Men, a t  Maxton, and Peace College, 
Raleigh; that  thereafter the three Presbyteries which control Flora 
Macdonald College adopted a resolution approving and authorizing the 
three-college merger as proposed by the Synod of North Carolina. On 
June 26, 1957, the Synod by resolution called upon the three colleges 
to  execute an agreement of consolidation which by its terms would con- 
solidate the three colleges into a single corporation and co-educational 
college, t o  be located in Laurinburg, North Carolina. 

The plaintiffs further allege: 
"14. Peace College has now definitely refused to enter into the said 

proposed merger, and has refused to execute said proposed merger 
agreement, and said Peace College is now definitely out of the pro- 
posed merger of the said three colleges, and it  will continue to  operate 
in Raleigh as a separate entity; and with said Peace College out of 
the said proposed merger, which contemplated the merger of all three 
colleges - Peace, Flora Macdonald and Presbyterian Junior College 
for Men, the said Trustees of Flora Macdonald College are, never- 
theless, threatening to and are about t o  and will, if not enjoined from 
so doing, wrongfully and unlawfully execute said proposed merger 
agreement and thereby will cause said Flora Macdonald College to 
suffer irreparable injury and damage with no adequate remedy a t  law." 

"16. . . . the defendant has threatened, and i t  now threatens, to, and 
i t  is about to  cause injury to  the plaintiffs and the said Flora Mac- 
donald College, and do irreparable damage by its threatened unlawful 
conduct of proceeding to execute said invalid merger agreement, in 
violation of the action of the three Presbyteries in providing for a 
merger of the three said colleges, whereby the present operation of 
Flora Macdonald College would be discontinued forthwith; and the 
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Chairman has called a meeting of the Board of Trustees of Flora 
Macdonald College for such unlawful purpose. 

"17. Petitioning the Court that  this Complaint be treated as an 
affidavit, the plaintiffs, through their attorneys, move the Court that  
the Court issue an Order forthwith restraining and enjoining the de- 
fendant and its trustees, officers, representatives, agents and employees 
from executing or undertaking to execute any merger or consolidation 
agreement or instrument as referred to hereinbefore and restraining 
and enjoining the defendant and its trustees, officers, representatives, 
agents and employees from performing or undertaking to perform any 
act that  would transfer, impair or affect title to any of the defendant's 
property, . . . (or) in anywise interfere with or affect . . . Flora Mac- 
donald College in its maintenance and operation or tend to do so or 
purport to  do so, all in order that  this matter may be kept in status 
quo until the final determination of this action, the Court notifying 
the defendant t o  appear before the Court on a date and a t  a time 
and place to be fixed by the Court, or as soon thereafter as the Court 
may hear the defendant, to show cause, if any, why the temporary re- 
straining order should not be continued in full force and effect until 
the final determination of this action or In lieu of such restraining order 
why a temporary injunction should not be issued by the Court for the 
same purpose, the same to be in full force and effect until the final 
determination of this action.'' 

The prayers for relief are for (1) a temporary restraining order as 
applied for in Paragraph 17 of the complaint; (2) that the temporary 
order of injunction be contmued until the final determination of the 
action; (3) for permanent injunction, forever enjoining the defendant, 
its trustees and agents. from merging or consolidating Flora Mac- 
donald College with any other college, or otherwise abandoning the 
College and its maintenance and operation; and (4) for general relief. 

On February 10, 1958, the day the action was instituted, the plain- 
tiffs obtained a temporary restraining order forbidding the defendant 
from executing the proposed consolidat~on agreement. The case came 
on for hearing before Judge Williams on March 1, 1958, upon (1) the 
plaintiffs' motion for continuance of the temporary order until final 
deternlination of the cause, and (2) the defendant's counter motion 
that the temporary order be dissolved. Upon consideration of the 
affidavits and documents submitted by the plaintiffs and the defend- 
ant, and the arguments of counsel, Judge Willianis made extensive 
findings of fact and conclusions of law, and entered judgment not 
only denying the plaintiffs' niotion for continuance of the restraining 
order, but also finally adjudging that the plaintiffs were not entitled 
to permanent injunct~r-e relief, and dismissing the action. From the 
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judgment so entered, the plaintiffs appealed, and moved the trial 
court for supersedeas pending appeal. The motion was denied. 

Varsert McIntyre, Henry & Hedgpeth and Douglass and McMillai~ 
for plaintiffs, appellants. 

Smith, Leach, Anderson & Dorsett for defendant, appellee. 

JOHNSON, J. The matter of determining finally whether the de- 
fendant, Flora Macdonald College, and its Board of Trustees were 
authorized to execute the consolidation agreement was not within the  
scope of the hearing below. The only question before the court was 
whether the temporary order restraining execution of the agreement 
should be continued so as to preserve the status quo until final adjudi- 
cation of the case. It necessarily follows that the court erred in con- 
cluding and adjudging as matters of finality (1) that  the defendant 
and its Board of Trustees were authorized to execute the consolida- 
tion agreement, (2) that the plaintiffs were not entitled to the perma- 
nent injunctive relief demanded, and (3) that  the action should be 
dismissed. Therefore, the judgment appealed from, except as it denies 
the plaintiffs' motion for injuncltive relief pendente lite and dissolves 
the temporary restraining order previously issued, will be vacated and 
set aside, and the facts found and conclusions made by the court will 
be deemed and treated as having no binding effect, except insofar as 
they support the court's ruling in denying injuncltive relief pendentr 
lite. See Buchanan v. Vance. 237 N.C. 381, 75 S.E. 2d 240; Mosteller z .  
R. R., 220 N.C. 275, 17 S.E. 2d 133; 43 C.J.S., Injunctions, Sec. 2.53. 
Since the court a t  the hearing below was without jurisdictional authorl- 
t y  to  finally adjudicate the question whether the defendant and its 
Board of Trustees were empowered to  execute the consolidation agree- 
ment (21 C.J.S., Courts, Sec. 15 ( b ) ) ,  this Court upon the record as 
presented is without jurisdiction to  decide the question. The jurisdic- 
tion of the Supreme Court is derivative, and where the court below 
has no jurisdiction, the Supreme Court can acquire none by appeal. 
Temple c. Temple, 246 N.C. 334, 98 S.E. 2d 314; Baker v. 1-arser, 
239 N.C. 180, 79 S.E. 2d 757; Spaugh v. Charlotte, 239 K.C. 149, 79 
S.E. 2d 748. 

We also take note of admissions made by counsel for both sides 
during the argument here to  the effect that after the temporary re- 
straining order was dissolved and pending appeal the defendant exe- 
cuted the consolidation agreement sought to be restrained. Thus, the 
act which the trial court refused to  restrain pendente lite has been 
consummated. Therefore, since a court cannot restrain the doing of 
an act which has been consummated, the question presented by this 
appeal, namely, whether the trial court erred in denying injunctive 
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relief pendente lite, hm become academic. In accord with many author- 
itative decisions of this Court, we express no opinion as to the merits 
of the moot question thus presented by the appeal. Topping v. Board 
of Education, post, 719, m d  cases there aited. 

I n  Medlin v. Curran, 243 N.C. 691, 692, 91 S.E. 2d 713, it is said: 
"Decisions of this Court uniformly hold that where pending an appeal 
to this Court from an order dissolving a temporary restraining order, 
the act sought to be restrained has been consummated, question as to 
whether defendants should have been restrained pending final hearing 
becomes academic, and the appeal will be dismissed." 

I n  Austin v. Dare County, 240 N.C. 662, 663, 83 S.E. 2d 702, i t  is 
said: "It is quite obvious that a court cannot restrain the doing of that  
which has been already consummated." 

For the reasons previously indicated, we express no opinion respect- 
ing the validity of the consolidation agreement as executed by the 
defendant pending the appeal. Unless and until this question is pre- 
sented by proper pleadings to the lower trial court and is ruled upon 
by i t  in this or another action wherein all necessary parties are be- 
fore the court, i t  is not given for this Court to express an opinion one 
way or the other. 

Error and Remanded. 

J. W. GRIFFIN v. G. L. TURNEIR AND WIFE. AMELI-4 S. TURNER; WILLIE 
E. TURNER AND WIFE, ETHEL W. TURNER; E. R. TURNER (UN- 
MARRIED) ; ODETTE T. WEBB AND HUSBAND, L. G. WEBB ; H. D. TURN- 
ER AND WIFE, MAUDE B. TURNER; OLIA T. SPRUILL AND HUSBAND, 
PHILLIP SPRUILL; BESSIE T. HYATT AND HUSBAND, T. D. HYATT; 
C. P. TURNER AND WIFE, MAIDIE TURNER. 

(Filed 17 September, 1958.) 

1. Executors and  Administrators § 8: Descent and  Distribution 5 1- 
Upon the death of a person intestate, title to  his lands vests in his 

heirs and not his administrators. 

2. Executors a n d  Administrators § 13a- 
An administrator has no power as  such to convey the lands of the 

estate. 

3. Principal and Agent 8 12a- 
The rule that  where a person purports to act as  agent for another he 

impliedly warrants his authority to bind his principal, does not apply 
when the person dealing with the agent knows that  the agent in fact 
has no authority to act  in the premises. 
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4. Executors a n d  Administrators 8 30a- 
Neither the administrators executing a written authorization to an 

agent to sell lands of the estate, nor the agent in executing a contract 
to sell pursuant to such authority, a re  liable to the purchaser on an im- 
plied warranty of authority when the instruments themselves disclose 
that they were acting in their representative capacities, since their want 
of authority is apparent upon the face of the instruments. 

5. Executors and  Administrators 1Sa- 
Administrators having a n  interest in the estate as  heirs who contract 

in their representative capacity to sell lands of the estate a re  bound by 
the contract insofar as  their individual interest in the lands is concerned. 

APPEAL by plaintiff f ~ o m  Stevens, J., May 1958 Term, of GATES. 
Plaintiff filed his complaint to compel defendants, the children of 

E. F. Turner and their respective spouses, to convey thirty acres of 
land inherited from their father pursuant to an asserted authorization 
and a contract pursuant thereto as follows: 

"To: Mr. L. G. Webb, Gatesville, N. C. 
"You are hereby authorized and empowered to serve as agent of 

the undersigned, Administrators of the estate of E. F. Turner, de- 
ceased, in the matter of negotiation looking toward sale of the wood- 
land of E. F. Turner Estate (description immaterial) containing 
thirty (30) acres, more or less. 

"As such agent you are authorized to contract, confer with and 
to make contract with any person, firm or corporation whom you may 
think to be interested in purchasing said lands and, upon completion 
of sudh negotiation and upon indication by you of readiness to cul- 
minate such contract as you consider desirable and for the best in- 
terests of such estate we obligate to execute and deliver fee simple and 
warranty deed for the above described lands. 

"This 6th day of April, 1956. 
(s) W. E. Turner 
(s) George L. Turner 

Admrs. E. F. Turner Estate." 

"$10.00 
"Received of J. W. Griffin Ten and 00/100 ($10.00) Dollars as de- 

posit and evidence of good faith on purchase of the E. F. Turner 
estate (description omitted), containing thirty (30) acres, more or 
less. Balance of said agreed purchase price of One Thousand and 
seventy five (1075.00) Dollars is to be paid in cash, or equivalent, 
upon tender of good and sufficient fee simple deed to said Griffin from 
the heirs a t  law of said E. F. Turner and their respective husbande 
and/or wives. 



680 I N  T H E  SUPREhiE COURT. [248 

"This 11th day of April, 1956. 
(s) L. G. Webb 

Agent for G. L. Turner and 
Willie E. Turner, Admrs. 
E .  F. Turner Estate." 

"Witness: 
(s) W. S. Privott" 

Plaintiff alleged defendants refused to comply with the assertedly 
authorized contract. 

L. G. Webb, husband of a child of E. F. Turner, answered and ad- 
mitted the execution of the writings as set out in the complaint. He  
asserted he acted in good faith but only as agent for the administra- 
tors in dealing with plaintiff and offered so far as was in his power 
t o  comply. 

Defendants W. E. Turner and G. L. Turner admitted the execution 
of the paper addressed to  L. G. Webb dated 6 April 1956. They deny 
that they thereby became personally obligated or that  L. G. Webb 
had authority to  bind them personally. They admitted they refused 
to convey. 

The remaining defendants representing six of the eight children of 
E. F. Turner denied the execution of the paper writings and denied 
any authority on the part of their codefendants t o  bind them. 

Plaintiff was permitted to amend his complaint t o  allege that  sub- 
sequent to  the refusal to  convey defendants had entered and cut and 
removed timber from the land described in the writings sued on, to  
the value of $20,077.20. The prayer of the complaint was amended to 
seek damages for the asserted value of the timber cut in addition to  
a decree for specific performance. 

Defendants moved for nonsuit a t  the conclusion of the evidence. 
The motion was allowed. Plaintiff appealed. 

LeRoy & Goodwin for plaintiff, appellant. 
Mr. S. Privott for defendant appellee, L. G. M'ebb. 
Worth & Horner for all defendants other than L. G. Webb.  

RODMAN, J. Plaintiff offered evidence sufficient to  establish the 
execution of the writings of 6 April and 11 April, a demand for per- 
formance, and defendants' refusal to  convey. He  likewise offered evi- 
dence tending t o  show tha t  subsequent to  the institution of the aotion 
defendants had cut and removed timber. Xo evidence was offered to  
show that  the defendants other than L. G. Webb, W. E. Turner, and 
G. L. Turner, authorized the execution of the paper writings on which 
plaintiff relies. 

Plaintiff, in his brief filed here, concedes that the judgment of non- 
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suit is correct as to  the defendants other than the defendants Webb 
and W. E. and G. L. Turner. This concession, correctly made, leaves 
for decision these questions: (1) Are defendants Webb and Turner 
liable for breach of an implied warranty of authority t o  convey the 
interest of their codefendants, and (2) I s  plaintiff entitled to enforce 
the contract as to the shares of defendants W. E. and G. L. Turner. 

The answer to  the first question is found by an examination of the 
writings on which plaintiff predicates his right to  relief. These writ- 
ings show that  Webb was acting as agent for the administrators. I t  
was the administrators who appointed Webb as their agent. In  the 
writing of 6 April there is nothing which purports to assert authority 
to act for the heirs individually. Plaintiff knew that  Webb was acting 
only as agent for the administrators. H e  knew that  the paper which 
appointed Webb as agent came from the makers as administrators 
and not as agents for the heirs. 

Title to real estate, upon the deatrh of an owner, vests in the heirs 
and not in the administrators. The personal representative has no 
power as such t o  convey. Parker v. Porter, 208 N.C. 31, 179 S.E. 28; 
Floyd v. Herring, 64 N.C. 409. Plaintiff was aware of this fact when he 
paid his ten dollars to Webb. The receipt given by Webb calls for pay- 
ment of the balance of the purchase price when good and sufficient 
deed was tendered by the heirs a t  law and not by the administrators 
for whom Webb acted. 

Plaintiff does not assert that  any express warranty of authority 
existed to bind the heirs. His position is that when one contracts as 
an agent to  convey land, the law will imply a warranty of authority 
t o  act. The law does imply a warranty when the party with whom the 
contract is made does not know the true facts and does not know 
that in truth and in fact the person sought to be bound is lacking in 
authority. When, however, the person who claims to be protected 
knows that  the person in whose name and behalf the contract is made 
in fact has no authority to  act, the law will not imply a warranty to 
act. It would be palpably unjust t o  create a fiction for the benefit of 
one who acted with knowledge of facts which are a t  complete variance 
with the proposed fiction. Hence, we have heretofore held that  when 
one contracts as administrator to convey land, who has no personal 
right therein, he is not Iiable on an implied warranty because the 
heirs a t  law are not bound by the contract. Hedgecock v. Tate, 168 
N. C. 660, 85 S.E. 34, Ann. Cas. 1916D 449. For the same reason a 
guardian who contracts to convey the property of his ward is not 
liable on an implied warranty of authority. Leroy v. Jacobosky, 136 
N.C. 443, 67 L.R.A. 977. These cases but illustrate the principle which 
finds full support in numerous other cases. Joyner v. Crisp, 158 N.C. 
199, 73 S.E. 1004; Love c. Harris, 156 N.C. 88, 72 S.E. 150; Hite z .  
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Goodman, 21 N.C. 364; Potts v .  Lazarus, 4 N.C. 180; Fuller v .  Melko, 
76 A 2d 683 (N.J.) ; 3 C.J.S. 117 and 118; 2 Am. Jur. 249. 

Application of the law to the facts of this case brings a negative 
answer to  the question propounded with respect to  the liability of de- 
fendants on the asserted implied warranty to  represent the heirs. 

This leaves for determination the force and effect of the writings 
with respect to the shares of the defendants W. E. Turner and G. L. 
Turner. 

As noted above, the reason for denying the implication of a war- 
ranty is knowledge that  the contracting party has neither right nor 
the power to act, but the law is well settled that  when one enters into 
a contract i t  will be presumed that  he did so in good faith and will, 
so far as lies in his power, comply with his contract. 

So when one purporting to  act in a representative capacity contracts 
to convey, the law will imply that  so far as his individual interest in 
the property is concerned he has authority to  act in his representative 
capacity. Woody  v .  Pickelsimer, 248 N.C. 599, illustrates the rule. If 
he would exclude individual responsibility he should do so by clear 
and express language. Bessire & Co. v .  Ward ,  209 N.C. 266, 183 S.E. 
534; Banking Co. v. Morehead, 116 N.C. 410; Banking Co. v .  More- 
head, 116 N.C. 413. 

It is said in 24 C.J. 153: "In the absence of some power contained 
in the will, or of authority derived from statute or an order of court, 
neither an executor nor an administrator has any power whatever to  
sell the real estate of a decedent. An unauthorized conveyance may 
be enjoined a t  the suit of heirs or devisees, and a deed made b y  the 
representative without authority i s  void, except as i t  m a y  operate to 
pass his own interest i n  the land as heir or devisee, and cannot effecrt 
the rights of other heirs or devisees who seasonably undertake to  as- 

such rights." (Italics supplied) See also 33 C.J.S. 1286. 
"The deeds to  the railroad company, under which complainant 

claims, were executed by three executors and they contained covenants 
of warranty by them in their representative capacities. One of the 
executors was the widow of the deceased owner of the lands and under 
the will she took a half interest therein. The deeds were void as exe- 
cutors' conveyances because no authority to make them had been pro- 
cured from the court having jurisdiction; but they nevertheless oper- 
ated as conveyances of the widow's individual interest." Runnels v .  
Rozce, 145 F 296. 

I n  Parks v. Knox, 130 S.W. 203 (Tes.),  the court said: "But as- 
suming that  the conveyance of Boyd and Mrs. Parks, in which they 
undertook to transfer the land in controversy to  Beard and Ezell, was 
void in so far as it operated upon any title held by them as executors 
of the estate of W. S. Parks, i t  does not follow that  i t  was ineffectual 
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for any purpose. Mrs. Parks was not only an executrix, but a joint 
owner of the land described in her deed; and while she might not be 
able to transfer any title, acting in her fiduciary capacity, because 
she had none, her deed would nevertheless invest her grantees with 
such interest as she owned in her individual right." 

Mofitt v. Rosencrans, 69 P 87 (Cal.), involved the validity of a 
lease and option executed by plaintiff as executrix. The court said: 
". . . plaintiff's testator died seised of the land in question, leaving a 
will under which she is the sole beneficial owner of the land in ques- 
tion, and, as she was not empowered by the court 'to sell the land, her 
contract with the defendant was binding on her personally." 

Dial v. Martin, 37 S.W. 2d 168; Shaw v. Clements, 1 Call (Va.), 
429; Phillips v. Hornsby, 70 Ala. 414; Millican v. McNeill, 21 L.R.A. 
(N.S.) 60, furnish other illustrations of the application of this salu- 
tary rule. 

On the facts developed a t  the trial defendants W. E. Turner and 
G. L. Turner are, as to their respective one-eighth interest, bound by 
their contract. 

As to the defendants W. E. Turner and G. L. Turner: Reversed. 
As to remaining defendants: Affirmed. 

STATE O F  NORTH CAROLINA AND CURRITUCK COUNTY BOARD OF 
COMMISSIONERS UPON RELATION OF MARY MAGDELINE WILLIAMS, 
A MINOR, BY HER NEXT FRIEND, MARY E. WILLIAMS V. LINDSEY L. 
DOWDY, DEPUTY SHERIFF; L. L. DOZIER, SR., SHERIFF; NATIONAL 
SURETY CORPORATION, A BODY CORPORATE ; AND AMBRIGAN MOTOR- 
ISTS INSURANCE COMPANY, A BODY CORPORATE. 

(Filed 17 September, 1958.) 

1. Assault and Battery 88 2, 3- 
I n  this action for assault through malice or gross negligence, de- 

fendant did not allege that  he shot plaintiff through accident or mis- 
adventure, but alleged that  plaintiff was injured a t  some other time and 
in some other manner than as  set forth in the complaint, and that  de- 
fendant had no connection with the injury whether it  was brought about 
by accident or other means. Held:  Defendant's allegations negatived the 
theory of injury by accident or misadventure as  a defense in behalf of 
the defendant, and therefore a n  instruction presenting the defense of 
accident or misadventure is erroneous. 

2. Same- 
In  this action instituted by a worker against defendant landlord to 

recover for assault through malice or gross negligence, defendant alleg- 
ed that  plaintiff was injured a t  some other time and in some other man- 
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ner than a s  set forth in the complaint, and further alleged that  a t  the 
time in question, a s  some other workers approached him in a menacing 
manner, he Ared one shot into the ground. Defendant's evidence was to 
the effect that  the shot was recovered from the ground and identified as  
having been fired from his gun. Held: In the light of defendant's allega- 
tions, the plea of self-defense mas not raised. and an instruction present- 
ing this defense to the jury must be held prejudicial, 

3. Trial § 31b- 
It is error for the trial court to charge the jury a s  to material matters 

not raised by the pleadings or supported by the evidence and contained in 
rhe issues. 

4. Appeal and Error 8 21- 
The failure of appellant to preserre exception to the refusal of the 

trial court to set aside the verdict and grant a new trial, or failure to 
except to the signing of the judgment, does not warrant dismissal of the 
appeal, since the appeal itself constitutes an exception to the judgment. 

APPEAL by plaintiff from Morris, J., January Civil Term, 1958 of 

This is a civil action instituted t o  recover for personal injuries al- 
legedly inflicted upon Mary M. Williams, a minor, by her duly ap- 
pointed next friend, Mary E. Williams, against the defendants L. L. 
Dozier, Sr., Sheriff of Currituck County, Lindsey L. Dowdy, Deputy 
Sheriff in said County, and their respective bondsmen. 

The plaintiff Mary M.  Williams alleges that  on 18 June 1957 she 
and sundry other laborers and workers were assembled in a potato 
field in Harbinger, near Granby, in Currituck County, North Caro- 
lina, and while in said field the defendant Lindsey L. Dowdy wilfully 
and maliciously, or through reckless and gross negligence and indiffer- 
ence, assaulted plaintiff with a deadly weapon, to  wit, a pistol, and 
did then and there shoot plaintiff with said pistol, resulting in and 
inflicting upon plaintiff serious and permanent injuries. 

It appears from the evidence and the answer of the defendant 
Dowdy tha t  these workers were cmployed by him to  pick up potatoes; 
that  on the occasion involved, while plaintiff and the other workers 
were waiting t o  be paid, he discovered that they had stolen and were 
attempting to  carry away on the truck used in transporting the work- 
ers, some seven fertilizer bags of potatoes; that  notwithstanding his 
presence and removal of the potatoes from the truck, some of the 
workers made further attempts to remove some of said potatoes from 
the field. Dowdy's criticism of the conduct of the group, as alleged in 
his answer, "resulted in some of the group advancing toward the de- 
fendant Dowdy in a threatening manner, indicating an intention and 
intent to  do hi111 violence, whereupon the defendant Dowdy ordered 
the approaching persons to discontinue their advance, threats and in- 
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dication of violence, which they refused to do, whereupon, the defend- 
a n t  Dowdy drew the pistol which he was carrying and regularly car- 
ried as Deputy Sheriff and shot i t  one time into the ground near the 
defendant's feet for the purpose of preventing an assault upon him- 
self. Tha t  thereupon those in the advancing group discontinued their 
attempt to  do violence to the defendant and dispersed." As a further 
answer and defense the defendant Dowdy alleges tha t  he remained 
in the field for some time; tha t  there was no outcry by anyone, and 
nothing said about anyone being injured; he therefore alleges tha t  
plaintiff was injured a t  some other time and place than tha t  alleged 
in the complaint. Tha t  said injury came about through the negligence 
or unlawful conduct of the plaintiff, or was brought about by forces 
with which these defendants are in no way connected and over which 
they had no control, and for which they are in no way responsible, or 
by accidental or other means with which these defendants were not 
connected. 

The plaintiff's evidence tends to  shorn that the defendant Dowdy 
fired his pistol into the truck and tha t  Mary 11. N7illiams was struck; 
tha t  the bullet went through her left hand and her left thigh. 

At  the conclusion of the evidence for the plaintiff, counsel for the 
defendant Dozier and his surety moved for judgment as  of nonsuit. 
The motion was allowed and the plaintiff entered no exception thereto. 
Counsel for the defendant National Surety Corporation, surety on 
defendant Dowdy's official bond as Deputy Sheriff, moved for judg- 
ment as of nonsuit and the motion was denied. 

The defendants' evidence tends to  show tha t  the defendant Dowdy 
fired his pistol into the ground in the manner and for the purpose al- 
leged in his pleadings. 

.4t the conclusion of all the evidence, the defendant National Surety 
Corporation renewed its motion for judgment as of nonsuit. The mo- 
tion was allowed. No exception. 

Issues were submitted to  and answered by the jury as follows: 
"Was the plaintiff Mary 14. Williams wilfully and maliciously as- 

saulted and injured by the defendant Lindsey L. Dowdy, as  alleged 
in the  complaink? Answer: No. 

"Was the plaintiff Mary >I. Williams injured by the negligence 
of the defendant Lindsey L. Dowdy, as  alleged in the complaint? 
Answer: No. 

"What amount of damages, if any, is the plaintiff Mary  M .  Wil- 
ljams entitled to  recover of the defendant Lindsey L. Dowdy? An- 
swer : 1 1  

From the judgment entered, the plaintiff appeals, assigning error. 
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Romallus 0. Murphy, Taylor & Mitchell for plaintiff, appellant. 
LeRoy & Goodwin for defendant, Dowdu. 

DENNY, J. I t  is apparent from the facts revealed on this record 
that the defendant Dowdy a t  the time of the alleged shooting was 
acting in the capacity of a landlord and not in the capacity of a deputy 
sheriff. 

The plaintiff's assignments of error Nos. 11, 12, 13 and 14 are based 
on exceptions to the court's charge to  the jury. 

The foregoing assignments of error are directed to and embrace 
those portions of the charge pertaining to accident or injury by mis- 
adventure and self-defense. The plaintiff contends that such charge 
was not warranted by the pleadings, the issues, or supported by the 
evidence. 

The defendant Dowdy's answer expressly alleges that  the plaintiff 
was injured a t  some other time and in some other manner than that 
alleged in the complaint and that the defendants had no connection 
with it, or that the injury was brought about "by accident or other 
means with which these defendants were not connected." This would 
negative the theory of injury by accident or misadventure as a de- 
fense in behalf of the defendant Dowdy. 

The plaintiff likewise excepted to the charge on self defense. The 
defendant Dowdy alleges in his answer that he fired one shot into 
the ground near his feet for the purpose of preventing an assault upon 
himself by certain members of the group of workers. It is not con- 
tended that the minor plaintiff was among the members of the group 
advancing on him. Moreover, the defendant Dowdy testified that the 
bullet which he fired into the ground was later taken from the ground 
and turned over to the State Bureau of Investigation, together with 
his pistol, and an agent of the State Bureau of Investigation testified 
that the bullet turned over to the Bureau by the defendant Dowdy 
had been fired from Dowdy's gun. Therefore, in our opinion, the plead- 
ing of the defendant Dowdy with respect to the circumstances under 
which he fired his gun, in light of the other allegations in his answer, 
may not be construed as one of confession and avoidance upon which 
the plea of self-defense with respect to the minor plaintiff's injuries 
may be based. Neither do we think the evidence of the defendant 
Dowdy would support such a plea if it had been alleged. 

It is error for the trial court to charge the jury as to material mat- 
ters not raised by the pleadings or supported by the evidence and 
contained in the issues. Worley v. Motor Co., 246 N.C. 677, 100 S.E. 
2d 70; Bank v. Phillips, 236 N.C. 470, 73 S.E. 2d 323; Childress v. 
Motor Lines, 235 N.C. 522, 70 3.E. 2d 558; Farrow v. White, 212 K.C. 
376, 193 S.E. 386. 
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In  the instant case, the court instructed the jury to  the effect tha t  
if i t  were satisfied from the evidence and by its greater weight that  
on the 18th day of June 1957 the defendant maliciously and wilfully, 
as those terms had been explained to be, and without justification 
fired his pistol in the direction of the plaintiff and others, and the plain- 
tiff suffered injury as alleged, then it  would answer the first issue yes, 
"unless you find from the evidence that  the injuries which plaintiff 
sustained, if any you find she did sustain, was the result of an acci- 
dent or misadventure, as those terms have been explained and de- 
fined to  you to mean, or unless you find that  the defendant would 
have been justified in firing the shot under the principle of self-defense, 

, likewise, if the plaintiff as that term has been defined to you * * * .  
has failed to  satisfy you from the evidence and by its greater weight 
that  the defendant wilfully and maliciously assaulted her and injured 
her, then it  would be your duty to  answer the first issue NO." 

In  light of the pleadings, issues, and evidence involved on this 
record, we think the court committed error in its charge to  the jury 
with respect to accident or misadventure and self defense. Hence, the 
plaintiff is entitled to  a new trial and it  is so ordered. 

The motion of the defendant Dowdy to  dismiss this appeal for that  
the plaintiff failed t o  preserve her exception to the refusal of the 
court below to set aside the verdict and grant a new trial, and upon 
the further ground that  the plaintiff did not except to the signing of 
the judgment, is overruled. 

This Court has repeatedly held that  an appeal itself constitutes 
an exception to  the judgment. Bishop v. Bishop, 245 N.C. 573, 96 S.E. 
2d 721, and cited cases. 

New Trial. 

JOHNS-MANVILLE SALES CORPORATIOR' (AND ASY OTHER CBEDITOBS 
O F  TOWNSEND BUILDERS SUPPLY, INC., J O I N I N G  HEREIN, OR ON BE- 

HALF O F  ALL CREDITORS O F  TOWNSEND BUILDERS SUPPLY, INC., A8 
THE COURT MAY REQUIRE) v. P. C. TOWNSEND, P. T. NEWTON AND 
ESTELLE McK. TOWNSEND, DEFENDANTS, AND W. ALLEN COBB, 
TRUSTEE, AS HE MAy ALIGS HIMSELF EITHER -4s PARTY PLAINTIFF OR DE- 
FENDANT. 

(Filed 17 September, 1958.) 

Bankruptcy !j 2: Corporations 8 1 s  
Where a corporation has  been placed in bankruptcy, r ight t o  insti tute 

action under G.S. 55-56, (pr ior  t o  the  effective da te  of Ch. 1371, Session 
Laws of 1955) to recover f rom officers and stockholders for  fraudulent 
withdrawal,  depletion and  appropriation of the  assets of the  corpora- 
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tion, vests in the trustee in bankruptcy, and creditors of the corporation 
may not maintain such action even after refusal of the trustee to insti- 
tute suit, since the creditors' remedy is by petition to the court of bank- 
ruptcy for a n  order compelling the trustee to bring such suit. 11 U.S.C.A., 
Bankruptcy, Sec. 110. 

On writ of certiorari to review order of Hobgood, J., allowing mo- 
tion to strike allegations of the complaint. entered a t  October Civil 
Term, 1957, of C o ~ m l s v s .  

Civil action brought by the plaintiff, creditor of Townsend Builders 
Supply, Inc., of Whiteville, North Carolina, now in bankruptcy, against 
P. C. Townsend. P. T .  Newton and Estelle McK. Townsend to recover 
of them the amount of the plaintiff's claim against the bankrupt corp- 
oration, on the ground of alleged fraudulent withdrawal, depletion, and 
appropriation of the assets of the corporation by the defendants. The 
male defendants are officers and directors of the defunct corporation, 
and the feme defendant is a stockholder. The Trustee in Bankruptcy, 
W. Allen Cobb, is joined as a nominal party defendant. 

These in summary are the pertinent allegations of the complaint: 
That during or about the months of April and August, 1955, the 
plaintiff sold and delivered to  Townsend Builders Supply, Inc., merch- 
andise of the sum and value of $1,210.79, no part of which has been 
paid; that  claim for the full amount has been duly filed with the 
Referee in Bankruptcy, and it  has been approved and allowed. 

Tha t  during the months of March, April and May, 1956, and prior 
thereto, the defendants Newton and Townsend conspired together to  
defraud the creditors of the corporation and to misappropriate and 
wrongfully convert to their own use, and to the use of their respective 
wives, the assets of the corporation, and then place the corporation in 
bankruptcy; that  in pursuance of the conspiracy so formed, the de- 
fendant P. C. Townsend, acting in concert and collaboration with the 
defendant Newton, misappropriated in excess of $30,000 in cash money 
belonging to the corporation and concealed same by depositing it 
under various assumed and fictitious names in banks located outside 
of his home county, and in various safe deposit boxes; that  prepara- 
tory to  filing a petition in bankruptcy, the defendants Newton and 
Townsend withdrem- the best and most collectible accounts receivable 
belonging to the corporation, totalling more than $40,000, and misap- 
propriated and concealed same, intending thereby to collect the ac- 
counts for themselves and to deprive the bankruptcy court of these 
assets; that  the aforesaid assets, and others, were fraudulently omitted 
from the schedule of assets of the corporation in the bankruptcy pe- 
tition filed in the District Court by the defendants P. C. Townsend 
and P. T. Newton; that several sizable asseta were converted jointly 
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by  P. C. Townsend and wife, Estelle Townsend, and placed in prop- 
erty owned jointly by them. (Reference t o  the allegations describing 
in detail the numerous wrongful acts of concealment and conversion 
complained of is omitted as not being pertinent to decision.) 

That  Townsend Builders Supply, Inc., has been adjudged a bank- 
rupt in proceedings now pending in the United States District Court, 
Eastern Division of North Carolina; "that none of the assets of said 
bankrupt are available for the satisfaction of the indebtedness sued 
for herein; . . . that  the Bankruptcy administration of the assets . . . 
will not result in full payment to  the plaintiff of the amount owed 
to i t . .  . ." 

"That plaintiff has made request upon W. Allen Cobb, Trustee, to 
institute suit on behalf of all creditors for the matters and things al- 
leged herein, . . .; That  the Trustee in Bankruptcy has reported that 
the w e t s  of the corporation have been exhausted and liquidated and 
tha t  t.he net proceeds in his handls available for general creditors is only 
approximately 50% of bheir claim. . . . That  bhe said W. Allen Cobb, 
Trustee, has failed and declined to institute this suit on behalf of plain- 
tiff or other credihors similarly siltuated." 

The defendant moved to strike the allegations of paragraphs 4 
through 35, which contain all the material allegations of the com- 
plaint, upon the ground that  the right to  bring the action is vested 
in the Trustee in Bankruptcy, and that the Superior Court of Colum- 
bus County is without jurisdiction to  proceed in the cause. The trial 
court entered an order allowing the motion. The plaintiff excepted 
and filed a petition for certiorari pursuant to the provisions of Rule 
4 ( a ) ,  Rules of Practice in the Supreme Court, 242 N.C. 766. The 
petition was allowed. 

Powell & Powell for plaintiff, appellant. 
J. K .  Burns and Varser, Mclntgre, Henrg & Hedgepeth for defend- 

ants P. C .  Townsend and P. T .  Newton, appellees. 
Proctor & Proctor for defendant Estelle McK. Townsend, appellee. 

JOHNSON, J .  The action is brought under G.S. 55-56 as written 
prior t o  the effective date of Ch. 1371, Session Laws of 1955, known 
as the Business Corporation Act, which became operative 1 July, 1957, 
and is now codified as G.S. 55-1 through 55-175. 

G.S. 55-56 of the old Corporation Code provided: "In case of fraud 
by the officers, directors, managers, or stockholders, in a corporation. 
the court shall adjudge personally liable to creditors and others in- 
jured thereby the officers, directors, managers, and stockholders who 
were concerned in the fraud." 



690 I N  T H E  SUPREME COURT. [248 

It may be conceded that the provisions of the foregoing statute 
provide a right of action against the defendants, officers, directors and 
shareholders of the corporation, for their alleged fraudulent acts and 
conduct. 

However, before the instant case was instituted, the United States 
District Court in bankruptcy proceedings had acquired jurisdiction of 
the assets of the corporation. And an action like the instant one under 
G.S. 55-56 against the defendants for the frauds alleged is a valuable 
asset of the bankruptcy estate. In  effect, it is an action to recover 
assets of the corporation for the benefit of all its creditors. Necessarily, 
then, we take cognizance of 11 U. S. C. A., Bankruptcy, Sec. 110, by 
the terms of which the Trustee in Bankruptcy has the superior right, 
and is the proper party, to  sue on behalf of the creditors. See Dean v. 
Shingle, (Cal.) 246 P. 1049; Kahle v. Stephens, (Cal.) 4 P. 2d 145. 
I n  8 C. J. S., Bankruptcy, Sec. 337, p. 1092, i t  is said: "The right of 
suit for the liability of a breach of duty in the fiduciary relationship 
of the officers and directors of a corporation which inheres in the 
corporation, may be maintained by its trustee in bankruptcy, even 
though solely for the benefit of creditors; thus an action against the 
officers or directors for losses resulting from . . . fraud, or mismanage- 
ment must be brought by the trustee." 

The failure or refusal of the trustee to bring suit does not, nothing 
else appearing, empower a creditor to do so. "The general rule is that  
the failure or refusal of the trustee to  bring and prosecute an appro- 
priate action to set aside a fraudulent transfer does not entitle a credi- 
tor to do so. Ample means are placed in the hands of creditors to en- 
able them to  inform the court of the necessity of any particular pro- 
ceeding for the purpose of recovering property fraudulently trans- 
ferred. A creditor is not without remedy where the trustee refuses t o  
bring suit. He  is entitled to petition the court of bankruptcy for an or- 
der compelling the trustee to  bring suit. The trustee must then comply 
or suffer removal from office." 6 Am. Jur., Bankruptcy, Sec. 1169, p. 
1253. See also Annotation, 158 A. L. R. 1274, 1276; GLenny v. Langdon, 
98 U.S. 20,25 L. ed. 43; Trimble v. Woodhead, 102 U.S. 647, 26 L, ed. 
290. 

It thus appears that  the plaintiff's remedy after refusal of the 
Trustee to  institute action was and is to  petition the United States 
District Court for a.n order compelling the Trustee to  bring suit. The 
plainltiff's failure to  pursue its remedy in the District Count precludes 
maintenance of the instant action. 

We intimate no opinion as to whether the plaintiff might re-insti- 
tute and maintain an action if the bankruptcy court should refuse to 
require the Trustee to institute the suit. See, however, Annotation, 
158 A. L. R. 1274, 1286, and 6 Am. Jur., Bankruptcy, Sec. 1169. 
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The decisions of this Court cited and relied on by the plaintiff are 
factually distinguishable. 

The judgment of the court below is 
Affirmed. 

W. F. WALSTON AND WIFE, WILHELMINA P. WALSTON v. RUSSELL E. 
TWIFORD, SUBSTITUTE TRUSTEE, AND CHARLES BUXTON SMALL, 
ADMINISTRATOR OF THE ESTATE OF MATTIE A. PICOT, DECEASED. 

(Filed 17 September, 1958.) 

1. Mortgages 5 1- 
A mortgage is a conveyance by a debtor to his creditor, or to some 

one in trust for him, as  a security for the debt. 

2. Mortgages B 27- 
A mortgage which purports to secure the payment of a debt has no 

validity if the debt has no existence. 

8. Mortgages 9 9- 
A mortgage must identify the obligation secured, and nothing which 

is not therein stipulated will be included. 

4. Same: Mortgages 27- Stipulation in mortgage t h a t  debt  should be  
extinguished upon death of mortgagee is valid. 

The mortgage in question secured a note in a specified sum with pro- 
vision tha t  upon the death of the payee of the note, any amount remain- 
ing due thereon should be deemed a gift to mortgagors, and that  there- 
upon the note and deed of trust should be marked paid and satisfied 
by the personal representative of the payee. Held:  While the provision 
is not good a s  a gift or a s  a testamentary disposition of the balance, i t  is 
valid as  a part  of the contractual obligation agreed upon by the parties 
when the loan was negotiated, and therefore the mortgagors are  en- 
titled to restrain the trustee and the personal representative of the payee 
from foreclosing the instrument. 

APPEAL by plaintiffs from Stevens, J., May 1958 Term, of PASQUO- 
TANK. 

The facts are not in controversy. It appears from the stipulations 
of the parties and the findings of the court: On 27 March 1952 plain- 
tiffs borrowed from Mattie A. Picot, mother of the feme plaintiff, the 
sum of $6,500. The debt thus created was evidenced by note and se- 
cured by deed of trust contemporaneously executed to  W. C. Morse, 
Jr., conveying real estate in Pasquotank County. Mrs. Picot died 22 
April 1957. Defendant Small has been duly appointed administrator 
of her estate and defendant Twiford has been duly substituted as 
trustee. The note and original deed of trust have been misplaced or 
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lost and cannot be discovered after diligent search. Mrs. Picot was 
the owner of the note a t  her death. Plaintiffs paid the interest on the 
note to  27 March 1953 but have made no other payments. 

Plaintiff seeks to  perpetually enjoin a threaiened foreclosure, as- 
serting that  by the terms of the loan agreement the debt has been dis- 
charged and there is no longer a subsisting obligation secured by the 
deed of .trust. Defendants assert that  they are entitled to  and ask for 
a judgment in the sum of $6,500 with interest from March 1953 and 
foreclosure of the deed of trust for the purpose of enforcing payment. 

The first paragraph of the deed of trust gives its date and names 
the parties. Plaintiffs are there designated as grantors, LIorse as 
trustee, Mrs. Picot as holder. 

Following this paragraph the deed of trust provides: 
"WITNESSETH: THAT WHEREAS, grantors herein called maker, 

is indebted t o  the holder in the sum of SIXTY FIVE HUNDRED 
AND 00/100 DOLLARS, which indebtedness is evidenced by note 
or notes of even date herewith, via: 

"AMOUNT-$6500.00 
DATE DUE--Interest from January 20, 1952, a t  five per cent, 

payable every six months. 
"said note bearing intarest from Jan. 20, 1952 a t  the rate of five per 
cent per annum, payable semi-annually; and WHEREAS, lthe grantors 
desire t o  secure to the holder thereof the payment of the principal and 
interest of said note and of each and every note given in renewal or 
curtailment, thereof, and to secure the performance of the covenants 
and agreements herein contained, by a conveyance of the property 
hereinafter described: " 

Then follows a paragraph granting and conveying the land in fee 
to  Morse, the trustee. Following the description of the property con- 
veyed is this provision: "It is specially agreed and understood by and 
between the grantors and the said Mattie A. Picot that  any balance 
of either the principal or interest due on the amount herein secured 
a t  the time of the death of said Mattie A. Picot, such amount is here- 
with positively to  be treated, deemed and considered a gift to said 
grantors by said Mattie A. Picot, or her estate and neither her per- 
sonal representatives, heirs a t  law, next of kin or any other person 
or persons shall have any interest, right or title in such unpaid bal- 
ance, and title shall vest in such balance immediately upon the death 
of the payee, in grantors herein, and the note secured by this deed 
elf trust together with deed of trust shall be marked paid and satis- 
fied by the personal representative of the payee." 

Following the above-quoted provision are the usual provisions of 
a deed of trust, including the habendum, provision that  if the makers, 
grantors, shall pay the debt and comply with their covenants the in- 
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strument shall be null and void, but upon failure to  comply the trustee 
may foreclose and sell to pay the debt, including the cost of making 
sale. The deed of trust contains covenants to  keep the buildings on the 
premises insured for the protection of the holder of the note and to 
keep the taxes thereon paid. 

The court, being of the opinion that  the quoted provisions were in- 
effectual and void, adjudged that  plaintiffs were not entitled to en- 
join a sale and that  defendants recover the sum of $6,500 with interest 
and authorizing the substitute trustee to  forec1o.e. Plaintiffs excepted 
and appealed. 

J. W. Jennette for plaintiff, appellant. 
Small & Small for defendant, appellees. 

RODMAN, J.  "A mortgage is a conveyance by a debtor to his credi- 
tor, or to some one in trust for him, as a security for the debt." Robin- 
son v. Willoughby, 65 N.C. 520; Wntlcins v. Williams, 123 N.C. 170; 
Wilson v. Fisher, 148 N.C. 535. 

"A mortgage which purports t o  secure the payment of a debt has 
no validity if the debt has no existence." Bradlzanz v. Robinson, 236 
N.C. 589,73 S.E. 2d 555; Saleeby v. Brown, 190 S .C.  138,129 S.E. 424; 
Stevens v. Turlington, 186 N.C. 191, 119 S.E. 210; 36 Am. Jur.  717 
and 718. 

Since by definition a mortgage is a conveyance of property to se- 
cure the obligartion of the mortgagor, i t  is necessary for the mortgage 
to  identify the obligation secured. As said by Stacy, J. (later C.J.) : 
"An agreement to  secure one or more obligations must be confined 
to those intended to be secured by the parties to  the contract, for 
nothing not within the contemplation of the parties will be included 
in any such agreement." Belton v. Bank, 186 N.C. 614, 120 S.E. 220; 
Garrett v. Stadiem, 220 N.C. 654, 18 S.E. 2d 178; Harper v. Edwards, 
115 N.C. 246, citing Jones on Mortgages; 36 Am. Jur. 726 and 727; 
59 C.J.S. 155. 

The mortgage or deed of trust here in question adequately describes 
the obligation of the grantors. There is no intimation or suggestion 
that  the note recited in the deed of trust was in any way a t  variance 
with the terms of the obligation as set out in the deed of trust. 

Decisive of this case is the question: Is the provision of the contract 
valid which terminates liability of the mortgagors for any unpaid 
balance existing a t  Mrs. Picot's dea$h. The question has, we think, 
heretofore been answered by this Court in Moore v. Brinkley, 200 
N.C. 457, 157 S.E. 129. Reference to the record in that  case discloses 
.tihat the obligation which the Court was called upon to construe provid- 
ed: "And the said Mrs. C. F. Bell covenant's and agrees that  at her 
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death all property owned by her of every kind and description, both 
real and personal property, shall become the absolute property of the 
said W. R. Brinkley and wife, Lillie M. Brinkley, their heirs and 
assigns, forever. 

"And the said Mrs. C. F. Bell further covenants and agrees to re- 
lease them absolutely from any and all indebtedness they may be 
under to her or her estate a t  the time of her death." 

Speaking with reference to that contractual obligation, the Court, 
in a per curium opinion, said: "This contract is valid and enforceable 
against the plaintiff." Fawcett v. Fawcett, 191 N.C. 679, 132 S.E. 796, 
cited by the Court, sustains the decision. Recognition of the validity 
of such a contractual provision is impliedly if not expressly given in 
Jones v. Norris, 147 N.C. 84. 

The decisions of this Court upholding the provisions of contracts 
similar to the one involved in this case are in accord with the con- 
clusions reached by the majority of the courts in other jurisdictions. 

Miller v. Allen, 90 N.E. 2d 251 (Ill.), was an action in which plain- 
tiff sought foreclosure of a purchase money mortgage given to Mary 
E. Miller. Plaintiff was the administrator of Mary Miller. There as 
here the parties were unable to find among the effects of the deceased 
the note which the defendants had executed. The deed of trust recited 
i t  secured the payment of a note in the sum of $5,975, payable a t  
the rate of $40 per month. Incorporated therein was the following 
provision: "no interest is being charged. Should mortgagee die be- 
fore such payments are completed, the said note of this mortgage 
shall be considered as fully paid on the death of the mortgagee." The 
trial court in that case, as here, held the provision invalid and of no 
force and effect because of " (a)  lack of consideration; (b) that no 
valid gift inter vivos was made; and (c) that it was not a valid test- 
amentary disposition. . ." The appellalte court, in reversing the trial 
court, said: "In a review of the cases in other jurisdictions it appears 
that the weight of authority favors the validity of an agreement con- 
temporaneous with a debt or legal obligation to the effect that the 
obligation be extinguished or terminated by the death of a creditor 
or obligee. This is fundamentally on the basis that the agreement con- 
stitutes a valid and enforceable contract as between the parties." 

In  Hollis v. Hollis, 24 A 581 (Maine), one of the provisions of the 
note and mortgage was: "Now, if the said Susan Rand should die 
before this note is paid, then this deed & note are null and void, and 
the said Susan Rand is never to transfer this deed." The court held 
that upon the death of Susan Rand "the ~nortgage then became void." 
Kline v. McElroy, 296 S.W. 2d 664 (Mo.) ; DeLapp v. Anderson, 203 
S.W. 2d 389 (Ky.) ; Farmer v. Farmer, 77 S.E. 2d 415 (Va.) ; Jones v. 
Darling, 95 S.E. 2d 709 (Ga.) ; I n  re Smith's Estate, 58 N.W. 2d 378 
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(Iowa) ; Brock v. Lueth, 4 N.W. 2d 285 (Neb.) ; Dillard v. Dillard, 
269 S.W. 2d 769 (Mo.) 

We perceive no sound reason why we should overrule our prior de- 
cisions. The provision is good not as a gift, not as a testamentary dis- 
position, but as a part of the contractual obligation agreed upon by 
the parties when +he loan was negotiated. It appears from the evidence 
th& Mrs. Pic& went to live with her daughter and her husband, mort- 
gagors, a t  or about the time the loan was negotiated. She remained with 
them until her death. Although she had the right to compel payment 
of interest or principal during her lifetime, only one payment of in- 
terest was made. By express language set out in mortgagors' contract 
the note and deed of trust were to be marked paid and satisfied 
upon Mrs. Picot's death. 

Reversed. 

STATE v. JACK FRANKLIN AND FRANK THOMAS KEITH. 

(Filed 17 September, 1958.) 

1. Criminal Law 8 72- 
Where prosecution of two defendants for the same offense a re  con- 

solidated for trial, testimony of statements made by one of them tending 
to incriminate both defendants, is competent solely against the defendant 
making the declarations and should be excluded a s  to the other defendant 
upon his objection thereto. 

2. Criminal Law 5 90-- 
Testimony competent as  against one defendant but incompetent for 

any purpose a s  against the other defendant should be excluded as  to 
such other defendant upon his general objection even in the absence of 
a request a t  the time that its admission be restricted. The rule requiring 
that  where evidence is competent for a restricted purpose the objecting 
party must request a t  the time that  its purpose be restricted, applies 
when the evidence is competent for one purpose but not for all purposes 
against the objecting party, and does not apply when the evidence is in- 
competent for any purpose against the objecting party. Rule of Practice 
in the Supreme Court No. 21. 

3. Criminal Law 8 162- 
Error in overruling appellant's objection to the admission of evidence 

is not cured by a n  instruction of the court in the charge that such evi- 
dence should not be considered against appellant, there being no reference 
in the charge to the prior ruling and no instruction that the jury should 
disabuse their minds of any and all  prejudicial impressions lodged by 
the incompetent evidence. 

PARKER J., took no part  in the consideration or decision of this case. 

APPEAL by defendant Jack Franklin from Sharp, Special Judge, 
M'arch Criminal Term, 1958, of BUNCOMBE. 
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Criminal prosecution on bill of indictment containing two counts, 
(1) forgery of a check, and (2) uttering a forged check, violations 
of G.S. 14-119, and G.S. 14-120. Both counts relate to  a check for 
$16.00. 

The State offered plenary evidence tending to show that  the signa- 
ture, purporting to  be that of the maker, was a forgery, and that 
Frank Thomas Keith, the payee, endorsed the check and cashed it  
a t  the bank on which it was drawn. The State's contention, as to 
appellant, was that  he forged the name of the purported maker and 
delivered the check to Keith to be cashed. 

Verdict: Guilty on both counts. 
Judgment: On first count, a prison sentence of not less than five 

nor more than seven years; and on second count, a prison sentence 
of not less than five nor more than sewn years, the sentence on second 
count to  commence on expiration of sentence on first count. 

Defendant Jack Franklin excepted and appealed, assigning errors 

Attorney-General Seauell and Assistant Attorney-General McGaI- 
liard for the State. 

John C. Cheesborough for defendant, appellant. 

BOBBITT, J. Appellant is the only person charged in the bill of 
indictment appearing in the record; and the agreed case on appeal 
states that  "defendant Jack Franklin and codefendant Frank Thomas 
Keith were charged, upon a bill of indictment, as appears in the 
record, . . ." As to Keith, no indictment appears in the record. How- 
ever, counsel for appellant, with commendable candor, stated on oral 
argument that  Frank Thomas Keith was indicted in a separate bill 
conbaining identical charges and {that, each defendant having pleaded 
not guilty, the cases mere consolidated and tried together. 

I n  S. v. Kerley, 246 N.C. 157, 161, 97 S.E. 2d 876, the applicable 
rule is stated as follows: "Where two or more persons are jointly 
tried, the extrajudicial confession of one defendant may be receiwd 
in evidence over the objection of his codefendant(s) when, but only 
when, the trial judge instructs the jury that  the confession so offered 
is admitted as evidence against the defendant who made it but is not 
evidence and is not to be considered by the jury in any way in de- 
termining the charges against his codefendant ( s ) .  S. v. Bennett, 237 
N.C. 749, 753, 76 S.E. 2d 42, and cases cited. While the jury may 
find i t  difficult t o  put out of their minds the portions of such confeq- 
sions that  implicate the codefendant(s), this is the best the court can 
do; for such confession is clearly cornpetent against the defendant 
who made it." 

This occurred, according to the record, during the direct examinn- 
tion of Officer Holland: 
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"Q Whlat did he (Keith) say a~bout it? OBJECTION. OVER- 
RULED. EXCEPTION (No. 1) BY DEFEXDANT FRANKLIN. 
A He said that  Jack Franklin gave him the check and told him to 
go get it oashed. Q Did he tell you who had written lthe oheck? OB- 
JECTION. OVERRULED. EXCEPTION (NO. 2) BY DEFEND- 
ANT FRANKLIN. A He said that  Jack Franklin wrote the check 
a t  his home - a t  Keith's home." On cross-examination, Holland testi- 
fied that  Franklin was not present when Keith made these statements. 
Thereupon, Franklin's counsel moved that  all of this evidence be 
stricken out as to Franklin. According to the record, the court's only 
response to the motion was: ('COURT: There is nothing in the record 
as to Jack Franklin." Exception (No. 3) was taken to the court's 
failure to instruct the jury not to consider Holland's testimony as evi- 
dence against Franklin. 

This occurred, according to the record, during direct examination 
of Officer Moffitit: '(Q What, if anything, did Keith tell you? OBJEC- 
TION BY DEFENDANT FRANKLIN. SOLICITOR: That is as 
to  Keith, admitted only as to Keith. A Keith said that  Jack Franklin 
was sitting in their kitchen, that  is in Keith's kitchen, and w o t e  this 
check for $16.00, and he took it to the First National Bank in West 
Asheville and had it cashed. OBJECTION. OVERRULED. EX- 
CEPTION (No. 4) BY DEFENDANT FRANKLIN." (Note: There 
is no contention that Franklin was present when Keith made these 
statements.) 

While the comments by the court and solicitor raise serious ques- 
tions as to whether the record accurately reflects the court's rulings, 
the quoted excerpts from the record require the interpretation that 
Franklin's objections were overruled; and, according to the record, 
no instruction was given when this evidence was received or a t  any 
time during the reception of evidence to the effect that it was not 
admitited as to Franklin but was for consideration only as against 
Keith. 

Patently the testimony of the officers as to what Keith told them 
concerning Franklin's actions and statements, was wholly incompe- 
tent as to  Franklin; and Franklin's objections to  this testimony should 
have been sustained. S. v. Green, 193 N.C. 302, 136 S.E. 729. The 
prejudicial impact of this testimony on Franklin's case is apparent. 
(Note: Neither Keith nor Franklin testified a t  the trial.) 

The State contends that, since this testimony was competent against 
Keith, appellant's general objection is insufficient to support his ex- 
ception. This contention is based on the portion of Rule 21, Rules of 
Practice in the Supreme Court, 221 N.C. 558. which reads: ". . . nor 
will it be ground of exception that evidence competent for some pur- 
poses, but not for all, is admitted generally, un les  the appellant asks, 
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a t  the time of admission, that its purpose shall be restricted." 
We are constrained to hold that the quoted rule refers to  a factual 

situation where the evidence is competent for some purpose, but not 
for all, against the objecting defendant, e.g., for the purpose of cor- 
roborating or contradicting the testimony of a witness. I t  was so ap- 
plied in S. v. Hawlcins, 214 N.C. 326, 199 S.E. 284; S. v. Sutton, 225 
N.C. 332, 34 S.E. 2d 195; S. v. Petry, 226 N.C. 78, 36 S.E. 2d 653; 
S. v. Gentry, 228 N.C. 643, 46 S.E. 2d 863, cited by the State, and in 
numerous other cases. It has no application when, as in this case, the 
evidence is not competent for any purpose against the objecting de- 
fendant. 

Frankness compels the admission that  S.  v. Casey, 212 K.C. 352, 
193 S.E. 411, cited by the State, supports the State's contention. I t  
is noted that  S. v. Hendrichx, 207 N.C. 873, 178 S.E. 557, the only 
case cited in S. v. Casey, supra, to support the ruling, involved a single 
defendant against whom the evidence in question was competent for 
the purpose of impeaching the defendant's testimony. No reference 
was made to S. v. Green, slupra, where it  was held that  testimony as 
to  statements made by his codefendant should, upon general objection, 
have been excluded as against appellant. I n  S. v. Green, supra, the 
State made, and ithe court rejeoted, the clontention that  appellant's 
general objection did not afford a sufficient basis for appellant's excep- 
tion t o  the admission of evidence wholly incompetent as to  him. On 
the particular point now considered, the rule adopted by this Court 
is in conformity with S. v. Green, supra; and S. v. Casey, supra, to  the 
extent in conflict with S. v. Green, supra, and the present decision, is 
overruled. 

Even so, the State contends that  the error, if any, was cured by the 
instruction given in the charge. It appears that, after reviewing the 
testimony, including that  of Officer Holland relating to  what Keith 
had told him, the court, towards the end of the charge, gave this in- 
struction: ('Now, members of the jury, in considering the guilt or 
innocence of the defendant Franklin, you will not consider as againrt 
Franklin any statements made by the defendant Keith to  the officers. 
Now, any statements which Keith made to the officers, you may con- 
sider as against the defendant Keith, but in passing upon the guilt 
or innocence of Franklin, you will consider only the evidence tending 
to show the statements which he made t o  Officer Moffitt himself." 
(Note: While Moffitt's testimony tended to show that  Franklin had 
made incriminating statements, the prejudicial effect thereof fell far 
short of the prejudicial effect of the statements which, according to 
the officers, were made by Keith.) 

If Franklin's objections had been sustained, this instruction would 
be entirely correct; but the record, which imports verity, confronts 
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us with the fact that  Franklin's objections had been overruled and 
the testimony admitted without limitation or restriction. 

It is quite plain rthslt the learned trial judge was well aware that 
the officers' testimony as to  what Keith said was wholly incompetent 
as against Franklin. Presumably, she was under the impression that  
Franklin's objections thereto had been sustained; but the record, by 
which we are bound, shows clearly that  Franklin's objections had 
been overruled. 

I n  the quoted instruction, no reference is made to the court's prior 
rulings on Franklin's objections. I n  this respect, i t  differs from a case 
where an erroneous ruling is subsequently and specifically reversed 
and the jurors instructed to disabuse their minds of any and all prej- 
udicial impressions lodged by bhe incompetent evidence. Compare 
8. v. Choate, 228 N.C. 491, 46 S.E. 2d 476. Here the instruction as to 
the officers' testimony as t o  what Keith told them and the court's prior 
rulings on Franklin's objections thereto stand in irreconcilable conflict. 

Conflicting instructions in a charge, if material and prejudicial, 
necessitate a new trial. Owens v. Kelly,  240 N.C. 770, 775, 84 S.E. 
2d 163, and cases cited. The reasoning underlying these decisions sup- 
ports equally the proposition that  a new trial should be awarded when, 
in relation to  material and prejudicial testimony, an irreconcilable 
conflict exists between the court's rulings whereby incompetent evi- 
dence is admitted and an instruction in the charge appropriate as 
incident to  the sustaining of objections to  such incompetent evidence. 

If Franklin had been tried separately, the testimony of the officers 
as to  whak Keith said would not, under the rule then applicable, have 
come before the jury a t  all. The evidence, being competent against 
Keith, came before the jury trying Franklin's case solely because the 
two cases had been consolidated for trial. The incompetency of this 
evidence as to  Franklin was not altered by the consolidation. He  was 
entitled t o  have his objections sustained and an explicit instruction 
t o  the jury that  such testimony was not to be considered by the jury 
in any way in determining the charges against him. 

Defendant's assignment of error, directed to  the refusal of the 
court to  allow his motion for judgment of nonsuit, is without merit; 
but, for the reasons stated, defendant is entitled to  a new trial 

New trial. 

PARKER, J., took no part in !the consideration or decision of this case. 

AUDREY S. ROACH v. PYRAMID LIFE INSURANCE CQMPAKY. 

(Filed 17 September, 1958.) 
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1. Insurance § 13a- 
Where a provision ill an insurance policy is susceptible of two inter- 

pretations, one i~uposing liability and the other escluding it upon the  
facts of the particular case, the provision will be construed against the 
insurer. 

2. Insurance § 38- 
Since gasoline in a jet plane is essential to its operation, where a jet 

plane crashes and insured is struck with gasoline from the plane and 
fatally injured as  a result thereof, the injury results from being struck 
by a plane within the terms of the policy. 

3. Trial 5 29- 
Where the evidence is not controverted aud is sufficient to make out 

a case, a peremptory instructioll that  if the jury believes the evidence 
and finds the facts to be a s  all  the evidence tends to show, to answer 
the issue in  the affirmative, otherwise in the negative, will be upheld. 

APPEAL by defendant from Morris, J., January Term 1958, of PER- 
QUIMANS. 

This is an action instituted by the plaintiff, the widow of J. Van 
Roach, as beneficiary in an accident policy issued to him by the de- 
fendant. 

There is no dispute as to the policy being in force a t  the time of the 
accident complained of, or as t o  the amount involved under the ternls 
of the policy, to  wit, $2,250.00. The sole question is whether Mr. 
Roach's death was caused by an injury within the meaning and in- 
tent of the following provisions of the policy: "If such injury shall be 
sustained * * * (c) by being struck, knocked down or run over by 
* * * airwlane." 

The eGdence in sum and substance is as follows: Mr. Roach was 
the head mechanic for the Perquimans County Board of Education 
in the maintenance of school buses used in Perquimans County, in 
its garage located on the grounds of the Perquirnans County High 
School near Hertford in said County. 

Mr. Roach and his helper, Preston Morgan, were working in the 
garage on the morning of 21 February 1957. A Navy jet plane hit 
the ground about 200 yards or more from the school garage, i t  then 
bounced about six or seven feet above t,he ground and remained at 
that  elevation until i t  crashed into the garage. When it  hit the garage 
i t  exploded, and fuel and oil in the plane spread over everything 
and the building burst into flames. Mr. Roach and Mr. Morgan were 
the only persons in the garage. hfr. Morgan was horribly burned but 
survived. Mr. Roach, in addition to  receiving second and third de- 
gree burns over eighty per cent of the : m a  of his body, head and ex- 
tremities, suffered a cut two or three inches long on the back of his 
head. The accident occurred about 10:OO o'clock a.m. on 21 February 
1957 and Mr. Roach died about nine hours later. 
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The physician's certificate of death submitted to  the defendant 
described the accident which caused the insured's death as follows: 
"Jet plane hit garage and exploded, hitting Mr. Roach with burning 
fuel." 

The jury answered the issues in favor of the plaintiff. Judgment 
was accordingly entered for $2,250.00 with interest. The defendant 
appeals, assigning error. 

John H .  Hall for plaintiff, appellee. 
Carroll R. Holmes for defendant, appellant. 

DENNY, J. The appellant presents two questions for our considera- 
tion and determination. (1) Did the court below commit error in re- 
fusing to  sustain the defendant's motion for judgment as of nonsuit, 
interposed a t  the conclusion of plaintiff's evidence and renewed a t  
the close of all the evidence? (2) Did the court err in giving perelup- 
tory instruction t o  the jury? 

Whether the court erred in refusing to grant the defendant's nlo- 
tion for judgment as of nonsuit depends upon whether or not the in- 
sured's death was the result of an accident covered by the terms of 
the policy and insured against. 

The undisputed facts revealed by this record support the conclusion 
that  the insured's death resulted from being hit or struck wilth burn- 
ing fuel from an airplane which exploded when the plane hit the build- 
ing in which the insured was a t  work. 

It is the general rule that  where a provision in a policy of insurance 
is susceptible of two interpretations, when considered in light of the 
facts in the case, one imposing liability, the other excluding it, the 
provision will be construed against the insurer. Jones v. Casualty Co., 
140 N.C. 262, 52 S.E. 578; Manning v. Insurance Co., 227 N.C. 251, 
41 S.E. 2d 767; Electric Co. v. Insurance Co., 229 N.C. 518, 50 S.E. 
2d 295. 

I n  the last cited case the defendant issued its policy to  protect the 
plaintiff's cargo against loss or damage while in transit. Among other 
provisions, the policy insured the plaintiff "against loss or damage 
directly caused by fire, * * * collision of the conveyance on which 
the goods are carried * * * , derailment, overturning of trucks or col- 
lapse of bridges." 

The cargo was packed on plaintiff's truck, with four crates of elec- 
tric heaters protruding above the top of the truck. While in transit 
the truck was driven under an overhead concrete bridge and the 
four topmost crates of heaters were damaged to the extent of $215.48 
when they collided with the underside of the bridge, 

At the hearing in the trial court, the facts were stipulated and the 
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court held that  the policy in suit did not cover the stipulated damages 
or loss and dismissed the action. Upon appeal to this Court the de- 
fendant relied solely upon the phrase in the policy, to wit, "collision 
of the conveyance on which the goods are carried," contending that  
the damage to  the cargo was not the result of a collision of the vehicle 
on which the goods were being transported, hence the loss was not 
covered by the policy. We reversed and held that  on the record sub- 
mitted judgmenlt should have been entered for the plaintiff. Stacy, 
C. J., speaking for the Court, said: "The heart of a conltract is the in- 
tention of the ~a r t i e s .  which is to be ascertained from the ex~ressions 
used, the subject matter, the end in view, the purpose sought, and the 
situation of the parties a t  the time." 

I n  Bolich v. Insurance Co., 205 N.C. 43, 169 S.E. 826, the policy 
covered the plaintiff against injury, among other things, from ''the 
burning or explosion of an automobile." The automobile involved had 
been overheating. Plaintiff drove the car into a garage and requested 
a mechanic to examine the car and see what was wrong with ilt. The 
mechanic filled the radiator with water and got into the car; he stepped 
on the starter, and the exhaust in the motor blew UD. There was a 
terrific combuktion in the motor when the mechanic *stepped on the 
starter, followed by a sudden emission of hot water from the radiator, 
which struck the plaintiff in the face, about the eyes, and caused 
bodily injury. The plaintiff recovered a verdict in the trial court and 
the defendant appealed from the failure of the trial court to sustain 
its motion for judgment as of nonsuit. Upon appeal, this Court held 
that  the injury was compensaible under the provisions of the policy. 

I n  our opinion, since the gasoline in the jet plane was essential to  
its operation, and %he insured was struck with the gasoline from the 
plane and fatally injured as a result thereof, such injury was within 
the risks against which the insured was covered by the provisions in 
his policy, and we so hold. This interpretation, in addition to our own 
decisions cited herein, finds support in Barnes v. Great American In- 
surance Co., 60 Ohio App. 114, 19 N.E. 2d 903, Industrial Casualty Co. 
v. Alspaugh (Ind.), 44 N.E. 2d 321, and Horne v. Life  &. Casualty 
Insurance Co. of Tenn., 62 Ga. App. 21, 7 S.E. 2d 407. 

The facts in the cases cited and relied upon by the appellant are 
distinguishable from those in the present case. 

The second assignment of error is based on the defendant's excep- 
tion to the following instruction to the jury: "Gentlemen of the jury, 
I instruct you that  if you believe the evidence in this case and all of 
i t  and find the facts to be as the evidence and all of i t  tends t o  show 
by its greater weight, the burden being upon the plaintiff to  so satisfy 
you, you would answer this issue 'Yes'; in the second column or second 
line you would answer '$2,250.00, with interest.' " 



N. C.] FALL TERM, 1958 

I n  connection with the foregoing instruction, the court added, "Of 
course, if you do not believe the evidence and do not find the factis to  
be as the evidence and all of i t  tends to  show by its greater weight, 
then you would not answer the issue YES, but would answer i t  NO." 

The plaintiff's evidence in this case is not controverted, and where 
such evidence is sufficient to  make out a case, as i t  is in the present 
action, a peremptory instruction will be upheld. Stewart v. Jaggers, 
243 N.C. 166, 90 S.E. 2d 308; Commercial Solvents, Inc. v. Johnson, 
235 N.C. 237, 69 S.E. 2d 716. 

I n  the trial below we find 
No Error. 

RICHARD CHARLES BELL v. MIS's LUCY LAQEY, LPliRRY CECIL 
CHRISTOPHER AND VINCENT WALTER CHRISTOPHER. 

(Filed 17 September, 1958.) 

1. Torts § 6- 
,Right of contribution between joint tort-feasors who are in pari delicto 

did not exist a t  common law but is purely statutory and is dependent 
upon the terms and conditions of the statute. G.S. 1-240. 

2. Same- 
A party injured as  a result of negligence of joint tort-feasors may 

sue any one of them separately, or any or all of them together. 

8. Same: Automobiles §g 35, 4 8 -  

When a party elects to sue one joint tort-feasor but not others, those 
not joined are  not necessary parties and plaintiff cannot be compelled 
to pursue them, but the original defendant may have them joined under 
G.S. 1-240 for the purpose of determining liability as  between themselves 
and may file a cross-action against them, even though the plaintiff may be 
delayed thereby in securing his relief, but the original defendant v a y  
not rely upon any liability to plaintiff of an additional defendant he 
has brought into the action and must recover on his cross-action, if a t  
all, upon the liability of such additional defendant to him. 

4. Same- 
Where plaintiff sues all joint tort-feasors and states a cause of action 

against all of them, the defendants may set up as  many defenses and 
counterclaims as  they may have arising out of the causes of action set 
out in the complaint, G.S. 1-137, G.S. 1-138, but they may not maintain 
cross-actions for damages as  between themselves which involve affirma- 
tive relief not germane to plaintiff's action, even though the counter- 
claims arise out of the same transactions upon which plaintiff's action 
is bottomed. 

PARKER, J., took no part  in the consideration or decision of this case. 
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APPEAL by the defendants Larry Cecil Chrietopher and Vincent 
Walter Christopher from Craven, Special Judge, July "A" Term 
1958 of BUNCOMBE. 

This action was instituted on 18 April 1958 by the plaintiff against 
Miss Lucy Lacey and the appellants as codefendants, in which the 
plaintiff is seeking damages for personal injuries from the defendants, 
as a result of an automobile collision between cars operated by Miss 
Lacey and the defendant Larry Cecil Christopher, which collision the 
plaintiff alleges caused the car owned by Vincent Walter Christopher 
and driven by Larry Cecil Christopher, to  be propelled into the car 
driven by the plaintiff, resulting in damage to the car plaintiff was 
driving and serious personal injuries to him. 

An examination of the record in $his case reveals that the plaintiff's 
car was being driven in an easterly direction on U. S. Highway No. 19, 
which is a 4-lane highway, in the extreme southern lane thereof; that 
immediately prior to the collision the Christopher car was being 
operated in a westerly direction on said highway, in a northern lane 
thereof, and the Lacey car was being dliven in a southerly direction, 
coming out of a private driveway from the Bennett & Felmet Service 
Station, located on the north side of U. S. Highway No. 19, in Bun- 
combe County, North Carolina. 

The defendant Miss Lacey filed a cross-action for contribution 
against her co-defendants, as provided in G.S. 1-240. 

The appellants filed what is denominated a "reply to the answer of 
Miss Lucy Lacey," and set up a cross-action and counterclaim, seek- 
ing to  recover property damages and for personal injuries against their 
co-defendant Miss Lacey. Miss Lacey moved to strike the cross-action 
and the counterclaim of her co-defendants, the appellants herein, and 
the motion was allowed. The defendants Chrietopher appeal, assign- 
ing error. 

Harkins, Van Winkle, Walton & Buck for appellee. 
Williams & Williams for appellants. 

DENNY, J. This appeal presents for determination this question: 
May one or more of the original defendants in a tort action, growing 
out of an automobile collision, maintain a cross-action against an 
original co-defendant for damages arising out of the same collision? 
According to the decisions of this Court the answer must be in the 
negative. 

At common law, no right of contribution existed between or ammg 
joint tort-feasors who were in pari delicto. The right is purely statu- 
tory with us and its use necessarily depends upon the terms and pro- 
visions of the statute. G.S. 1-240; Potter V. Frosty Morn Meats, Inc., 
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BELL v. LACEY. 

242 N.C. 67, 86 S.E. 2d 780; Tarkington v.  Printing Co., 230 N.C. 354, 
53 S.E. 2d 269; Evans v .  Johnson, 225 N.C. 238, 34 S.E. 2d 73; Wil-  
son v .  Massagee, 224 N.C. 705,32 S.E. 2d 335, 156 A.L.R. 922; Godfrey 
v. Tidewater Power Co., 223 N.C. 647,27 S.E. 2d 736, 149 A.L.R. 1183. 
The purpose and intent of the statute is to permit defendants in tort 
actions to litigate mutual contingent liabilities before they have ac- 
crued. Evans v .  Johnson, supra; Lackey v .  R.R., 219 N.C. 195, 13 
S.E. 2d 234; Mangum v .  R.R., 210 N.C. 134, 185 S.E. 644. The pro- 
vision for 6his procedure was m~ade so tlhat all matiters in conltriversy 
growing out of the same subject of action may be settled in one action, 
Read v.  Roofing Co., 234 N.C. 273, 66 S.E. 2d 821; Evans v .  Johnson, 
supra; Freeman v .  Thompson, 216 N.C. 484, 5 S.E. 2d 434, and such 
procedure is permissable, although a plaintiff in the action may be 
delayed in securing his remedy. iMontgomery v .  Blades, 217 N.C. 
654, 9 S.E. 2d 397. 

When negligence is joint and several, the injured party may elect 
to sue either of the joint tort-feasors separately, or any or all of them 
together. Jones v .  Elevator Co., 231 N.C. 285, 56 S.E. 2d 684; Godfrey 
v. Tidewater Power Co., supra; Charnock 2). Taylor, 223 N.C. 360, 
26 S.E. 2d 911,148 A.L.R. 1126; W a t t s  v .  Lefler, 194 N.C. 671, 140 S.E. 
435; Raulf v. Light Co., 176 N.C. 691, 97 S.E. 236; Hipp v .  Farrell, 
169 N.C. 551, 86 S.E. 570. 

When a plainttiff elects to sue one or more joint tort-feasors, but 
not all of them, the others are not necessary parties and plaintiff can- 
not be compelled to pursue them. Denny v .  Coleman, 245 N.C. 90, 
95 S.E. 2d 352. Nor can an original defendant in such action use G.S. 
1-240 to compel plaintiff to join issue with a defendant he has not 
elected to sue. In  such case, if an original defendant avails himself 
of the provisions of the statute for contribution, he cannot rely upon 
any liability of the party he has brought in to the original plaintiff, 
but must recover, if a t  all, upon the liability of such party to him. 
Charnock v .  Taylor, supra. 

This Court has uniformly held that  where all the joint tort-feasors 
are brought in by a plaintiff and a cause of action is stated against 
all of them, such defendants under our statutes, G.S. 1-137 and G.S. 
1-138, are permitted to set up in their respective answers as many de- 
fenses and counterclaims as they may have arising out of the causes 
of action set out in the complaint. However, they are not allowed to 
set up and maintain cross-actions as between themselves which in- 
volve affirmative relief not germane to the plaintiff's action. Wrenn v .  
Graham, 236 N.C. 719, 74 S.E. 2d 232. This is so, notwithstanding the 
fact that  the defendants' claim for damages may have arisen out of 
the same set of circumstances upon which the plaintiff's action is 
bottomed. 
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The cross-action sought t o  be maintained by the appellants herein 
is not germane to  the plaintiff's cause of action, and in no aspect is 
i t  essential to  a coniplete determination of the plaintiff's cause of action. 

I n  M o n t g o m e r y  v. Blades ,  supra,  Del l in ,  J .  (later C.J.) ,  in speaking 
for the Court, said: "The general rule seems to  have been established 
by the decisions of this Court tliat one defendant, jointly sued with 
others, may not be permitted to  set up in tlie answer a cross-action not 
germane to the plaintiff's action. A cause of action arising between de- 
fendants not founded upon or necessarily connected with the subject 
matter and purpose of the plaintiff's action should not be engrafted 
upon tlie action which the plaintiff has instituted. In  order that a 
cross-action between defendants may be properly considered as a 
part  of tlie niain action, it must be founded upon and connected with 
the  subject matter in litigation between the plaintiff and the defend- 
ants (citing numerous authorities). 

"Section 602 of the Consolidated Statutes (now G.S. 1-222) pro- 
vides that 'judgmcnt may be given for or against one or more of sev- 
eral plaintiffs, and for or against one or more of several defendants, 
and it may detcrniine the ultinlate rights of the parties on each side, 
as between tlieinsclres.' This permits the determination of questions 
of primary and secondal.- liability h tween  joint tort-fensors, but 
it may not be understood to authorize the consideration of cross- 
actions between defendants :is to niatttbrs not connected with the 
subject of the plaintiff's action." 

The decision in J l o n t g o t n e r y  2;. Blades ,  supra,  with respect to cross- 
actions, has bcen upheld and cited with approval in many cases, among 
ltheni being, S c h n e p p  L ' .  Richardson ,  222 N.C. 228, 22 S.E. 2d 555; 
M o o r e  v .  Masseng i l l ,  227 S . C .  244, 41 S.E. 2d 635, 170 A.L.R. 147; 
H o r t o n  v.  P e r r y ,  229 S . C .  319, 49 8.E. 2d 734; Fleming  v. L i g h t  Co., 
229 N.C. 397, 50 P.E. 2d 45;  Clothi)zg S tore  I ) .  E l l is  S t o n e  Co., 233 
N.C. 126, 63 S.E. 2d 118; Il'renn v. G'rtrham, szipra; W h i t e  v.  Keller ,  
242 N.C. 97, 86 S.E. 2d 795; Amusenzent  Po .  v. T a r k i n g t o n ,  247 N.C. 
444, 101 S.E. 2d 398; C l a r k  u. Freight  ('arriers, 247 N.C. 705, 102 
S.E. 2d 252. 

On tlie othcr hand, where the plaintiff does not bring his action 
against all the joint tort-feasore, and an original defendant sets up a 
cross-action against n third party and has him brought in a5 an  
additional party defendant, under the provisions of G.S. 1-240, for con- 
tribution, such original defendant nialces himself a plaintiff as to the 
additional party defendant. IVrenn v. G r a h a m ,  szipra. 

Ordinarily, sucli additional party defendant has no cause of action 
stated against liinl escept tliat asserted in the cross-action and set 
out in the cross-complaint. Hence, the additional party defendant is 
under no obligation to answer any allegations in the original corn- 
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plaint, but only those alleged against him in the cross-complaint. Con- 
sequently, in answering such cross-complaint, the statutes give him 
the right to  set up his defenses or to assert a counterclaim for affirma- 
tive relief against his co-defendant who filed the cross-complaint 
against him. The plaintiff in such an action runs the risk of having 
this method of procedure used whenever he elects (to sue less than all 
the  joint tort-feasors involved in the alleged tortuous act. 1Yorris v .  
Johnson, 246 N.C. 179, 97 S.E. 2d 773; Grant v .  McGraw, 228 N.C. 
745, 46 S.E. 2d 849; Powell 1).  Smith, 216 K.C. 242, 4 S.E. 2d 524. Cf. 
Morgan v. Brooks, 241 S . C .  527, 85 S.E. 2d 869. 

The ruling of the court below, striking out the appellants' cross- 
action, must be upheld. Even so, they may institute an independent 
action against their co-defendant, Miss Lacey, if so advised. 

Affirmed. 

PARKER, J . ,  took no part in the c~~nsiderat~ion or decision of this case. 

MACRICE JIcCRSTEIR, EMPLOYEE, 2;. STONE & WEBSTER ENGINEER- 
ING CORPORATIOX, EMPLOYER, A N D  ROYAL INDEMNITY COMPANY, 
CARRIER. 

(Filed 17 September, 1958.) 

1. Master and Servant § 4 3 -  
The requirement of the Workmen's Compensation Bct that claim for 

injury compensable thereunder should be f l l d  within one year of the 
accident, G.S. 97-24, is a condition annexed to and forming a part of 
the right to maintain a claim for compensation and not a statute of 
limitations, and therefore an amendment enlarging the time, Chapter 
1026, Sec. 12, Session Laws of 195.5, is not applicable to claims existent 
a t  the time of the enactment of the amendment. 

2. Limitation of Actions 8 3- 
While amendments enlarging a statutory period of limitation a re  ap- 

plicable to all causes of action not barred a t  the time of the enactment 
of the amendment, as to statutes prescribing a time limit annexed to 
and forming a part  of the right to maintain an action or proceeding, 
an amendment enlarging the time can apply only to rights of action or 
claims arising after the enactment of the amendment. 

APPEAL by plaintiff from Paul, J., a t  12 December, 1957, Civil 
Term, of HALIFAX. 

Everett, Everett & Everett for plaintiff, appellant. 
Smith, Moore, Smith, Schell & Hunter, and Stephen Milliken for 

defendants, appellees. 
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JOHNSON, J .  This is a proceeding under the Workmen's Compen- 
sation Act to  determine the liability, if any, of defendants on a claim 
filed by Maurice McCrater. 

The plaintiff sustained a compensable injury on 7 April, 1955. At  
tha t  time G.S. 97-24 provided: 

" (a )  The right to  compensation under this article shall be for- 
ever barred unless a claim be filed with the  Industrial Corninission 
wit,hin one year after the accident. . . ." 
G.S. 97-24 was amended by Ch. 1026, Sec. 12, S. L. of 1955, where- 

by the time for filing claim was extended t o  two years. The amenda- 
tory act, ratified 17 May,  1955, became effective 1 July, 1955. 

The  plaintiff filed claim 30 July,  1956, which was more than one 
year but less than two years after the date of his injury. Thus the 
crucial question before the Industrial Coinmission was whether the 
1955 amendment had the effect of extending to two years the time 
within which the plaintiff had the right to  file claim. The Co~nmission 
concluded tha t  the amendatory act may not be given retroactive effect, 
and tha t  therefore the one-year statute in effect a t  the time of the 
injury applies and has the effect of defeating the plaintiff's claim. 
From this ruling the plaintiff appealed to the Superior Court. There 
the  decision of the Cominission was affirmed. From judgment so de- 
creeing, the plaintiff appeals to this Court. 

The requirement that  claim be filed within the  time limited by G.S. 
97-24 has been construed by this Court to  be a condition annexed to 
and forming a part  of the right to maintain a claim for compensation, 
and not a statute of limitations. Winslout v. Carolina Conference 
Association, 211 X.C. 571, 191 S.E. 403; Lineberry v. Mebane, 218 
N.C. 737, 12 S.E. 2d 252. 

It is noteworthy that the construction placed on the time liinitation 
in the Workmen's Compensation statute (G.S. 97-24) harmonizes with 
this Court's construction of tlie time limitation in our wrongful death 
statute, G.S. 28-173, as it was written prior to the amendatory act of 
1951, Ch. 246, Sec. 1, S. L. of 1951, now codified as G.S. 28-173 (re- 
written) ; and Ch. 246, Sec. 2, S. L. of 1951, now codified as G.S. 
1-53(4). Up to the time of tliese amendments, the Court had consist- 
ently held that, the time limitation in the statute was not a statute 
of limitations, but rather a condition precedent to maintenance of 
an action. Colyal- V .  Motor Imes ,  231 K.C. 318, 56 S.E. 2d 647. and 
cases thcrein cited. The effect of the amendinents of 1951 was to re- 
move from the n-rongful death act the time limitation and make the 
act subject to the statute of liinitations of two years, G.S. 1-53(4).  

The distinction between a time limitation being a substantive right 
or a matter of procedure is discussed in 34 4111. Jur., Linlitation of 
Actions, Section 7, as follows: 
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"A statute of limitations should be differentiated from conditions 
which are annexed to a right of action created by statute. A statute 
which in itself creates a new liability, gives an action t o  enforce it 
unknown to the common lawr, and fixes the time within which tha t  
action may be commenced, is not a statute of limitations. It is a 
statute of creation, and the commencement of the action within the 
time i t  fixes is an indispensable condition of the liability and of 
the action which i t  permits. The time element is an inherent element 
of the right so created, and the limitation of the remedy is a limita- 
tion of the right." 
See also this discussion of principles in 58 Am. Jur. ,  Workmen's 

Compensation, Section 33 : 
"In harmony with the established principle that legislative enact- 

ments, in the absence of a clearly expressed intent to the contrary, 
will be deemed to be prospective, and not retrospective, workmen's 
con~pensation acts have been held not to apply to  injuries which 
occurred before the law went into effect. On the same principle it is 
held tha t  an amendment of the statute in respect of a matter of 
substantive right does not apply to  existing injuries, . . ." 
To like effect is the following statement of principles taken from 

the annotation in 82 A.L.R. 1244: 
"As regards an injured employee, the time to  be considered in 

determining whether a case is within the earlier or later provisions 
of the workmen's compensation act in relation .to the compensation 
recoverable is the time of the injury. The right of the employee to 
compensation arises from the contractual relation between him and 
his employer existing a t  tha t  time, and the statute then in force 
forms a part  of the contract of employment and determines the sub- 
stantive rights and obligations of the parties. No subsequent amend- 
ment in relation to the compensation recoverable can operate retro- 
spectively to  affect in any way the rights and obligations prior 
thereto fixed." 
And so i t  is, under application of the principles discussed and ap- 

plied in T.trinslow v. Carolina Conference Association, supra and 
Lineberry v. Mebane, supra, tha t  the plaintiff's inchoate right to com- 
pensation arose by operation of law on the date of the accident. But  
his substantive right to con~pensation was not fixed by the simple 
fact of injury arising out of and in the course of his employment. The 
requirement of filing claim within the time limited by G.S. 97-24 
was a condition precedent to his right to compensation. Necessarily, 
then, the element of filing claim within the time limited by the sta- 
tu te  was of the very essence of the plaintiff's right to  recover compen- 
sation. This time limit as fixed by the statute as i t  existed on the date 
of the accident, being a part  of the plaintiff's substantive right of 
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recovery, could not be enlarged by subsequent statute. Any attempt 
to  do so would be to  deprive the defendants of vested rights. 

The plaintiff cites and relies upon a line of decisions of this Court 
of which these are illustrative: Waldrop v. Hodges, 230 N.C. 370, 53 
S.E. 2d 263, and Alpha ikfzlls v. Engine Co., 116 N.C. 797, 21 S.E. 
917. The cited cases stand for the proposition that  where statutes 
prescribing time limitations within which particular rights may be en- 
forced relate to remedies only, and not to substantive rights, ordinari- 
ly the legislature has the power to enlarge the time necessary to con- 
stitute the bar of limitation, and to make it applicable to  existing 
causes of action, provided such change is made before the cause of 
action is barred under the pre-existing statute of limitations. I n  the 
decisions relied on by the plaintiff the Court was dealing with pure 
statutes of limitations and amendments thereto which did not act on 
the substantive rights of the parties, but only affected the remedies. 
I n  such cases it is well settled that  the time within which an action 
may be brought may be enlarged as t o  pending causes not barred, and 
that  such legislatioi; IQ not deemed retroactive and does not impair 
vested rights. 34 Am. Jur., Limitation of Actions, Sec. 29. But the 
foregoing principle does not fit this case. Here, as we have seen, com- 
pliance with the time limitation fixed by G.S. 97-24 has been con- 
strued by this Court as a condition precedent to  the right to recover 
compensation. It is an inseparable part, of the plaintiff's substantive 
right of action. Winslozu v. Carolina Conference Association, supra. 

The Winslow case also distinguishes the workmen's compensation 
cases cited by the plaintiff from other jurisdictions. I n  practically all 
the cited cases the courts in construing statutes which fixed the time 
limitation for filing claim construed the statutes as regular statutes of 
limitations rather than as conditions precedent t o  the right to com- 
pensation. These decisions, being squarely a t  variance with our de- 
cisions in Winsloul v. Carolina Conference Association, supra, and 
Lineberry v. Mebane, supra, are unauthoritative. 

The judgment below is 
Affirmed. 

CLYDE O'NEAL GILLIKIN, BY HI8 NEXT FRIEND, LOLA GILLIKIN, v. 
RICHBRD GILLIKIN. 

(Filed 17 September, 1958.) 

1. Pleadings 5 7 jfi - 
A plea in bar is one which denies plaintiff's right to maintain the 

action and, if established, will destroy that action, and ordinarily it 
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is for the trial judge to determine in its discretion whether in the cir- 
cumtances of the particular case a plea in bar should be disposed of 
prior to trial on the merits. 

2. Compromise and Settlement: Judgments gi 32- 
Whether a plea in bar is based upon a compromise and settlement or 

upon the doctrine of re8 jndicata, the burden of establishing such plea 
is upon defendant, and defendant must establish all facts necessary to 
support the plea. 

3. Same-- 
In this action instituted by a minor by his next friend, defendant set 

up as  a plea in bar a consummated compromise and settlement pursuant 
to judgment entered in a n  ex parte proceeding. Defendant, without offer- 
ing any evidence, moved to dismiss. Held:  Judgment dismissing the action 
upon the plea in bar without evidence or findings of fact as  to whether 
the settlement had been consummated by the payment of the sum stipu- 
lated, is erroneous, and the question of whether the judgment in the 
ex pa& proceeding can be attacked collaterally by plaintiff' is not pre- 
sented. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Parker, J., June Term, 1958, of CARTERET. 
Plaintiff, by next friend, instiltuted this action on January 21, 1956, 

to  recover damages for personal injuries sustained April 18, 1954, 
when plaintiff was 17 years old, allegedly caused by the negligence 
of defendant. 

By answer, defendant denied negligence and pleaded plantiff's con- 
tributory negligence; and, as a plea in  bar, alleged tha t  all matters 
in conltroversy had been compromised and settled by defendant's pay- 
ment of $7,000.00, which had been authorized and directed by a judg- 
ment of January 27, 1955, signed and entered by the resident superior 
court judge of the  district. 

By reply, plaintiff denied defendant's allegations as to the alleged 
compromise and setitlement; and, as to  the proceeding in which the pur- 
ported judgment of January 27, 1955, was entered, plaintiff alleged 
(1) tha t  the petition therein was filed without his knowledge or con- 
sent, and, as he was advised and believed, without the knowledge, 
consent or acquiescence of his next friend, Lola Gillikin, and (2) 
that  the proceeding was instituted contrary to  the course and prac- 
tice of the courts, tha t  it did not vest the court with jurisdiction 
over the plaintiff or subject matter, and that  all orders and decrees 
entered therein, however designated, were void. (Note: The reply 
was verified by Lola Gillikin.) 

When the case was called for trial, "defendant moved to dismiss 
the action for tha t  the plaintiff is estopped by the judgment entered 
under date of the 27th day of January 1955, by A. H. James, Clerk, 
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Superior Court of C a h r e t  County, approved by his Honor, J .  Paul 
Frizzelle, Resident Judge, Fifth Judicial District, in a proceeding en- 
titled, 'In the Matter of Clyde O'Neal Gillikin, by his Next Friend, 
Lola Gillikin.' " 

After examining the original papers comprising the proceeding in 
which the judgment of January 27, 1955, was entered, the court, "be- 
ing of the opinion and so finding that  this act,ion was an attempt to 
collat,erally attack said judgment of January 27, 1955," entered judg- 
ment allowing defendant's said motion and dismissing the action. Plain- 
tiff excepted and appealed. 

Jones, Reed & Griffin for plaintiff, appellant. 
R .  E. Whitehurst and C. R .  Wheat ly ,  Jr., for defendant, appellee. 

BOBBITT, J. '(A plea in bar is one that  denies the plaintiff's right 
to maintain the action, and which, if established, will destroy the 
aotion." McIntosh, N. C. Practice and Procedure, Sec. 523; Bank v. 
Evans,  191 N.C. 535, 132 S.E. 563. 

If the alleged compromise and settlement is established, plaintiff's 
action is barred; but, i t  should be noted, defendant pleads in bar a 
consummated compromise and settlement. 

Ordinarily, i t  is for the trial judge, in the exercise of his discretion, 
t o  determine whether in the circumstances of a particular case a plea 
in bar is to be disposed of prior to  trial on the merits of plaintiff's al- 
leged cause of action. McAuley  v. Sloan, 173 N.C. 80, 91 S.E. 701; 
DeLoache v. DeLoache, 189 N.C. 394, 127 S.E. 419; Bright v. Hood, 
Comr. of  Banks,  214 N.C. 410, 419, 199 S.E. 630. 

The only question now presented for decision is whether the judg- 
ment of dismissal was warranted by what appears on the face of the 
proceeding in which the judgment of January 27, 1955, was entered. 

Oates v. Texas Co., 203 N.C. 474, 166 S.E. 317, and cases therein 
cited, to which appellee calls attention, relate to  compromise judg- 
ments entered in settlement of a minor's pending civil action. I n  such 
case, the court adjudges that  the party plaintiff recover a specified 
amount from the party defendant. 

Unlike Oates v. Texas Co., supra, and similar cases, the judgment 
of January 27, 1955, was not entered jn a civil action, that  is, "an 
ordinary proceeding in a court of justice, by which a party prosecutes 
another party for the enforcement or protection of a right" or for "the 
redress or prevention of a wrong." G.S. 1-2; G.S. 1-6. It was entered 
in an ex parte special proceeding. G.S. 1-3. Defendant was not a party 
thereto. The judgment of January 27, 1955, does not purport to  be a 
judgment against defendant. 

I n  his petition in the special proceeding, petitioner set forth reasons 
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why "it would be well for him to  accept the proposed settlement," 
and prayed "that judgment enter authorizing settlement of his claim 
on the basis of $7,000 over-all payment." The judgment of January 
27, 1955, purports to  confer authority for the proposed settlement. 
But, until i t  is first established that a compromise and settlement 
has been consummated in accordance with the provisions of the judg- 
ment of January 27, 1955, we do not reach questions relating to  the 
validity of the judgment or t o  the legal procedure by which it  may 
be attacked. 

It follows that  the judgmenlt, standing alone, whatever its validity 
and however it  may be attacked, does not constitute an estoppel. To 
establish his plea in bar, defendant must show a legally authorized 
and consummated compromise and settlement. Defendant's plea in 
bar, whether considered as a plea of estoppel by compromise and set- 
tlement, Winkler v. Amusement Co., 238 N.C. 589, 598, 79 S.E. 2d 
185, or as a plea of res judicata, Reid v. Holden, 242 N.C. 408, 411. 
88 S.E. 2d 125, or a combination of both, is an affirmative defense. 
Hence, it is incumbent upon defendant to  establish all facts necessary 
to support such plea. 

True, defendant alleged that, subsequent t o  the entry of the judg- 
ment, he paid $7,000.00 into the office of the clerk of the superior court. 
But, in the hearing on defendant's motion to  dismiss, defendant offer- 
ed no evidence. Moreover, the record contains no stipulrwtion or admis- 
sion relating to  what, if anything, transpired in relation to  the con- 
summation of the alleged compromise and settlement; and the court, 
in the judgment dismissing the action, made no findings of fact rela- 
tive to  these material matters. 

It is noted that  the special proceeding contains a supplemental or- 
der, bearing the same date as the judgment, providing for the payment 
of various items "from the aforesaid compromise settlement of $7,000 
set out in the Judgment in this cause." Neither the judgment nor the 
supplemental order specifies who is t o  pay or who is to receive the 
said $7,000.00. The supplemental order does provide that,  after the 
specified disbursements have been made, the balance is to  be deposited 
in the office of the clerk "to the credit and for the use and benefit of 
the infant, Clyde O'Neal Gillikin, until such time as guardian may 
be appointed to  take over said funds and otherwise represent the in- 
terest of the ward as by law provided and under statutes controlling." 

Upon the present record, no decision is made or opinion expressed 
as to  the validity of the judgment of January 27, 1955, or as to the 
legal procedure by which it  may be attacked. 

Upon the facts then before tihe court as disclosed by the record 
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before us, tlie judgment dismissing plaintiff's action was erroneous 
and should be vacated. It is so ordered. 

Error and remanded. 

PARKER, J., took no plart. in the consideration or decision of this case. 

XIELROSE COSNER v. MART CONSER RIIILET, ESECUTRIX OF THE ESTATE 
OF MRS. LILLIE CONKER. 

(Filed 17 September. 1958.) 

1. Trusts 8 2a- 
A grantor may not engraft a trust npon his ileed in fee simple by 

1)arol agreement entered into a t  the time of or prior to the execution of 
his deed. 

2. Same: needs 5 4: Frauds, Statute  of, § 9- 
The rule that the recited consideration in a deed is not contractual 

and may be rebutted by parol, cannot be extended to permit the con- 
veyance or rese r~a t ion  of real property by parol. 

3. Same- 
The grantor may not show that  his deed in fee simple absolute was 

mnde in consideration of grantee's promise not to dispose of the land or 
any part thereof by deed or by will so as  to deprive grantor of his right 
of inheritance, since the effect of such parol agreement would be to 
limit the fee simple deed to a conreyancv of only the beneficial or equit- 
able title for life, \\-it11 reservation of t h r  rei~iain~der in grantor, or con- 
veyance of the remainder to grantee as  trustee for her children, in con- 
tradiction of the express provisions of the deed. 

APPEAL by plaintiff from Farthing, J., January Term, 1958, of 
RUTHERFORD. 

Civil action wherein plaintiff seeks to  recover $1,000.00 as damages 
for alleged breach of contract. 

Plaintiff is one of the thirteen children of J. A. Conner and wife, 
Mrs. Lillie Conner. J. A. Conner, owning lands in Rntherford County, 
died intestate in 1936. I n  1938, incident to  a division of said lands, 
tlie children of J .  A. Conner and their spouses, including plaintiff 
and his wife, executed and delivered a deed to Mrs. Lillie Conner 
whereby, for a recited consideration of "$10.00 and other valuable con- 
siderations," they conveyed to Mrs. Lillie Conner in fee  simple a 
tract of 259.25 acres. 

Mrs. Lillie Conner died .June 8, 1956, "leaving a last will and 
testament, which has been adjudicated as such by the Superior Court 
of Rutherford County." It mas stipulated that  plaintiff is not a bene- 
ficiary under said will. 
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Plaintiff alleged that his mother, by executing said last will and 
testament, breached her contract with plaintiff, which contract, as 
alleged by plaintiff, was as follows: 

"8. That . . . defendant's testate . . . contracted and agreed with 
the plaintiff that  if he would sign and execute said deed of conveyance 
she would not convey said property or any part thereof by will or 
other conveyance during her lifetime, but would leave the same for 
division between plaintiff and his said brothers and sisters upon her 
death. 

"9. That the plaintiff relied upon said contract and agreement on 
the part of the defendanlt's testate as herein alleged and signed and 
executed said deed on said express condition that  defendant's testate 
would carry out said contract and agreement and otherwise plaintiff 
would not have signed and executed said deed of conveyance." 

Testimony offered by plainttiff, tending to show that  Mrs. Lillie 
Conner, prior to  the execution and delivery of said deed, had agreed 
orally as alleged in the complaint, was excluded. 

The admitted evidence related to  the reasonable market value of 
the 259.25 acres on June 8, 1956, the date of Mrs. Lillie Conner's 
death. 

At the conclusion of plaintiff's evidence, the court, allowing defend- 
ant's motion therefor, entered judgment of involuntary nonsuit. Plain- 
tiff excepted and appealed, assigning errors. 

Don C. Young for plaintiff, appellant. 
Hamrick & Jones for defendant, appellee. 

BOBBITT, .J. We pass, without discussion or decision, appellee's 
contention that the excluded evidence was insufficient t o  support a 
finding that  Mrs. Lillie Conner made an oral agreement with plain- 
tiff as alleged; for, in our view, the testimony tending to show such 
oral agreement, being in direct conflict with plaintiff's deed, is in- 
competent. 

A well established rule is stated by Hoke, J. (later C. J.), in this: 
oft-quoted excerpt from his opinion in the case of Gaylord v. Gaylord, 
150 N.C. 222, 227, 63 S.E. 1028: "Upon the creation of these estates 
(parol trusts), however, our authorities seem to have declared or 
established the limitation that  except in cases of fraud, mistake or 
undue influence, a parol trust, to arise by reason of the contract or 
agreement of the parties thereto, will not be set up or engrafted in 
favor of the grantor upon a written deed conveying t o  the grantee 
the absolute title, and giving clear indication on the face of the instru- 
ment that  such a title was intended to pass." (Italics added) 

In  Loftin v. Kornegay, 225 N.C. 490, 35 S.E. 2d 607, Denny, J., 
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says: "A parol agreement in favor of a grantor, entered into a t  the 
time of or prior to  the execution of a deed, and a t  variance with the 
written conveyance, is unenforceable in the absence of fraud, mistake 
or undue influence. (Citations) To  permit the enforcement of such 
an  agreement would be tantamount to  engrafting a parol trust in 
favor of a grantor upon his deed, which purports t o  convey the abso- 
lute fee simple title to the grantee. A p a r d  trust in favor of a grantor 
cannot be engrafted upon such a deed. (Citations)" Later cases in 
accord: Vincent v. Corbett, 244 N.C. 469, 94 S.E. 2d 329; Lamm v. 
Crumpler, 240 N.C. 35, 81 S.E. 2d 138; Jones v. Brinson, 231 N.C. 63, 
55 S.E. 2d 808; Bass v. Bass, 229 N.C. 171, 48 S.E. 2d 48; Poston v. 
Bowen, 228 N.C. 202, 44 S.E. 2d 881. 

Plaintiff's contention that  the excluded evidence was competent as 
tending t o  show the true consideration for the execution of his deed is 
untenable. The applicable rule is stated by Devin, J. (later C. J.), in 
Westmoreland v. Lowe. 225 N.C. 553, 35 S.E. 2d 613, as follows: 
"While it  frequently has been said that  the recital of consideration 
in a deed is not contractual and like other receipts is prima facie only 
of payment, and may be rebutted by parol, Barbee v. Bnrbee, 108 
N.C. 581, 13 S.E. 215; Smith v. Arthur, 110 N.C. 400, 15 S.E. 197; 
Pate v. Gaitley, 183 N.C. 262, 111 S.E. 339; Bank v. Lewis, 201 N.C. 
148, 159 S.E. 312, this rule may not be extended to authorize the 
admission of psrol evidence t o  contradict or modify the terms of a 
deed, or to pennit the conveyance or reservation of real property by 
parol. Campbell 21. Sigmon, 170 N.C. 348, 87 S.E. 116; Price v. Har- 
rington, 171 N.C. 132, 87 S.E. 986; Walters v. Walters, 172 N.C. 328, 
90 S.E. 304; Whedbee v. Ruffin, 189 N.C. 257, 126 S.E. 616." 

Here the alleged oral agreement purports to modify and contradict 
the crucial contractual provisions of the deed, namely, the provisions 
whereby the plaintiff conveyed his interest in the 259.25 acrcs t o  Mrs. 
Lillie Conner in fee simple. The alleged oral agreement, by placing an 
absolute restriction upon Mrs. Conner's right to dispose of this land 
or any part thereof by deed or by will, is wholly inconsistent with fee 
simple ownership. The gist of the alleged oral agreement is that,  in 
contradiction of the express provisions of the deed, the only beneficial 
or equitable title acquired by Mrs. Conncr was a life estate, and that  
the remainder in fee was reserved by the grantors or that the legal 
title t o  such remainder vested in Mrs. Lillie Conner solely as trustee 
for her children. 

Plaintiff, by his deed, having conveyed his interest in the land t o  
Mrs. Lillie Conner in fee simple, cannot recover on an oral agreement 
to  the effect that  he did not do so. 

In  view of the stated basis of decision, we do not reach the question 
as t o  whether, under other factual situations, the statute of frauds, 
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G.S. 22-2, is applicable to  an agreement not to  deprive a person, by 
will or otherwise, of the portion of the promissor's estate or of the 
interest in a specific tract of land to which he would be entitled as heir. 

Affirmed. 

JAMES E. CURTIS V. WHITE CADILLAC-OLDS, INC. 

(Filed 17 September, 1958.) 

1. Contracts 8 21- 
Allegations and evidence to the effect that plaintiff delivered his old 

car to defendant dealer and received a credit memorandum to be applied 
on a new car to be delivered by defendant about February, that  plain- 
tiff waited until June, and upon failure of defendant to deliver the new 
car demanded payment of the credit memorandum, which defendant re- 
fused, tend to establish a contract, breach by failure to perform, and 
the right of plaintiff to rescind, entitling plaintiff to recover his con- 
sideration or its value, but no special damage, no special damage having 
been alleged. 

2. Trial § 2 2 h  
Upon motion to nonsuit, defendant's evidence a t  variance with or in 

contradiction of plaintiff's e~ idence  will not be considered. 

3. Contracts § 26- 
Where plaintiff's allegations and evidence establish his right to rescind 

a contract for breach by defendant, evidence as  to the value of the chose 
given defendant a s  consideration is competent, plaintiff being entitled 
to recover his consideration or its value. 

PARKER, J., took no part in the consideration or decision of this case. 

Plaintiff's appeal from Stevens, J., May, 1958 Term, PASQ~OTANK 
Superior Court. 

Civil action to  recover $1,416.53, "or some other large amount," 
the value of plaintiff's equity in a 1955 Cadillac delivered to  the de- 
fendant as a down payment on a new model, of a designated body 
type and color combination. The defendant gave the plaintiff a credit 
memorandum for the above amount to be applied on the new car "to 
be delivered around February, 1957." 

The plaintiff offered evidence tending to show he waited for thc 
new Cadillac until June, 1957 and upon failure of the defendant to 
deliver it, he demanded payment of the credit memorandum. This de- 
mand the defendant refused, except at a discount of $500.00. In the 
meantmime, the plaintiff purchased another automobile. He brought 
this action upon the ground the defendant had failed to  perform the 
contract and by retaining his old car i t  had become unjustly enriched 
a t  his expense in the amount of the credit memorandum or some other 
large amount. He offered evidence lof the reasonable market value of 
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the old car a t  the time i t  was delivered to the defendant. This the 
court excluded. 

The  defendant, by answer, admitted the contract substantially as 
contended by the plaintiff, but alleged the failure t o  carry it out was 
entlrely the plaintiff's fault;  that  the credit memorandum was for an 
amount greatly in excess of the  actual value of the old car and was 
intended only as a trade-in allowance on the new one; that  the de- 
fendant has been, and is now, willing to  allow plaintiff or his assignee 
the full amount of the memoranduni on a new 1957, or even a new 
1958 Cadillac. 

At the conclusion of all the evidence the court entered judgment of 
con~pulsory nonsuit, from which the plaintiff appealed, assigning as 
error (1) the exclusion of evidence of the value of his car, and (2)  the 
entry of judgment of compulsory nonsuit. 

M. B. Simpson for plaintiff, appellant. 
LeRoy & Goodwin, W. C.  Morse, Jr., for defendant, appellee. 

HIGGINS, J. The  plaintiff alleged and offered evidence tending to show 
(1) a contraat, (2)  a breach by failure to  perform, (3)  the right of the 
plainttiff to rescind. Hutchins v. Davis, 230 N.C. 67, 52 S.E. 2d 210. I n  
such event the plaintiff is entitled to recover his consideration or its 
value. Brannon v. Wood, 239 N.C. 112, 79 S.E. 2d 256. Vnder his 
pleadings he can only recover the  consideration paid or its value, not 
having alleged other damages. Price ZJ. Goodman, 226 K.C. 223, 37 
S.E. 2d 592. 

I n  passing on the allegations and evidence on the question of non- 
suit, we do not consider defendant's side of the case for reasons fully 
stated by Justice Walker in the case o! Carter v. Carter, 182 N.C. 
186, 108 S.E. 2d 765: "We may add tha t  when the allegations in the  
case are threshed out it may finally appmr  that  the plaintiff's allega- 
tions are not sustained, and that  she is rightly not entitled to any re- 
turn, either legal or equitable. But  as there was a peremptory dismissal 
of the case, we are not dealing with the actual facts, but with the 
plaintiff's allegations in her complaint." 

I n  this case the  plaintiff's allegations state a cause of action which 
the evidence offered tends to support. The evidence excluded was 
pertinent t o  the inquiry. The judgment of nonsuit entered in the 
court below is 

Reversed. 
PARKER, J., took no part in the considerahion or decision of this case. 

COP SMITH v. ROCHESTER AMERICAN INSURANCE COJIPAXP. 
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(Filed 17 September, 1958.) 

Insurance 8 19c- 
The policy in suit covered loss by fire of tobacco, the property of others, 

while in the custody of insured warehouseman. Tobacco purchased by 
plaintiff a t  a regular sale for resale was destroyed by fire while on the 
warehouse floor. Held:  The policy does not permit the technical construc- 
tion that it  covered tobacco held for sale but not for resale, and plaintiff 
is entitled to recover. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Parker ,  J. ,  February, 1958 Term, PITT 
Superior Court. 

Civil action to recover on an insurance policy issued by the defend- 
ant to the Dixie Warehouse to  cover loss by fire "on leaf, loose, scrap 
and stem tobacco, the property of others, while in the custody of the 
insured for auction and until sold a t  auction." The policy required the 
insured to  keep records and to report all sales and resales. The premium 
was based on the gross receipts. 

The evidence disclosed the plaintiff, a "pin hoolter," purchased 
1,500 pounds of leaf tobacco a t  a regular sale on October 20, 1956. 
He left the tobacco on the floor of the insured, intending to re-work 
i t  and resell it a t  the next regular auction on Monday, October 23. 
However, on the night of the 20th the warehouse and its contents 
burned. 

The defendant moved for nonsuit on the ground the insurance cov- 
ered the tobacco held for sale, but not for resale. The Judge, sitting 
as a small claims court, found appropriate issues for the plaintiff 
and rendered judgment for the value of the tobacco. The defendant 
appealed. 

J a m e s  & Spe iqh t  for  d e f e n d a n t ,  appel lant .  
M .  E. C a v e n d i s h ,  L. TV. G a y l o r d ,  Jr . ,  for  plaintif f ,  appellee. 

PER C U R I A M .  The purpose of insurance is to insure. The language 
of the policy here involved does not require and does not permit the 
narrow and technical construction contended for by the defendant. 
The evidence was sufficient to  warrant the ,Judge in finding the issues 
and rendering judgment for the  plaintiff. 

Affirmed. 

PARKER, J. ,  took no part in the considerahion or decision of this case. 

EARL TOPPING v. HFDE COUNTY BOARD OF EDUCATION, C O N B I ~ T I N ~  

OF GRATZ SPENCER, CHAIRMAX, WALTER LEE GIBBS AND CRAW- 
FORD CAHOOS,  MEMBER^, .4ND TOMMIE GAYLORD, SECRETARY GI? 
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THE SAID BOARD AXD SUPERINTEXDEKT OF PCBLIC INBTRUCTION OF HTDE 
COUNTY. 

(Filed 15 September, 1968.) 

Appeal and Error 8 6- 
Where, pending appeal, the act which plaintiff sought to restrain has 

been done, the appeal from the denial of a temporary restraining order 
becomes academic, and the appeal will be dismissed. 

APPEAL by plaintiff from Paul, Resident Judge of the Second Judi- 
cial District, in chambers a t  Washington, North Carolina, on 24 
March 1958. From HYDE. 

Civil action by plaintiff, a resident freeholder and taxpayer of 
Hyde County, t o  restrain the Hyde County Board of Education, its 
mernbers, and Tommie Gaylord, Secretary of the Hyde County Board 
of Education and Superintendent of Public Instruction of the County, 
from entering into a contract for the erection of a consolidaited High 
School building to  be known as the M,attlamuskeet High School, heard 
upon an order to  appear and show cause why a temporary restraining 
order should not be issued. 

After hearing the evidence Judge Paul denied plaintiff's motion for 
a temporary restraining order, and the plaintiff appeals. 

LeRoy Scott for plaintiff, appellant. 
0. L. Willian~s for defendants, appellees. 

PER CURIAM. During the argument before us counsel for plaintiff 
and defendants admitted that  pending the appeal the defendants have 
already entered into the conltract, which the plaintiff seeks to  enjoin. 
Since the contract has been made, a court cannot restrain the making 
of it. The question whether Judge Paul should have enjoined the 
making of the contract is now academic. Therefore, in accord with 
many decisions of this Court, the appeal will be dismissed. Efird v. 
Comrs. of Forsyth, 217 N.C. 691,9 S.E. 2tl466; Austin v. Dare County, 
240 N.C. 662, 83 S.E. 2d 702 ; Medlin v. Curran, 243 N.C. 691, 91 S.E. 
2d 713; Wallcer v. Moss, 246 N.C. 196, 97 S.E. 2d 836; Archer v. Cline, 
246 N.C. 545, 98 S.E. 2d 889. 

Appeal Dismissed. 

FLORENCE HUDSON. MOTHER ASD JOE HIJDSON, FATHER, NEXT-OF-KIX OF 

STANLEY HUDSON, DECEASED EMPLOYEE; PLAINTIFFS, I-. WHITFORD 
MOTOR COAIPANY. EMPLOYER AXD GREAT AMERICAN INDEJIKITY 
GORIPANT, CARRIER; DEFENDANTS. 

(Filed 15 September, 1968.) 
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APPEAL by defendanb from Parker, J., May Civil Term, 1958, of 
CRAVEN. 

Defendants' appeal is from a judgment affirming the Industrial Com- 
mission's award of compensation in a proceeding under the Work- 
men's Compensation Act, G.S. Ch. 97, Art. 1. 

Findings of fact and conclusions of law, made initially by the hear- 
ing Commissioner, together with award based thereon, were adopted, 
upon defendants' appeal, by the full Commission; and, upon defend- 
ants' further appeal, the court entered judgment affirming the award. 
Upon this appeal from said judgment, defendants assign as error the 
overruling of their exceptions to designated findings of fact and con- 
clusions of law and the affirmlance of the award. 

Wilkinson & Ward for plaintiffs, appellees. 
I. Weisner Farmer and White & Aycock by Harvey W. Marcus for 

defendants, appellants. 

PER CURIAM. The only question presented by defendants' assign- 
ments of error is whether there is any competent evidence t o  support 
the full Commission's findings of fact and conclusions of law to the 
effect that  Stanley Hudson's death on January 11, 1956, was by acci- 
dent arising out of and in the course of his employment by Whitford 
Motor Company. After careful study of the record, we conclude that  
this question must be answered in the affirmative. Hence, the judg- 
ment must be and is affirmed. Champion v. Tractor Co., 246 N.C. 691, 
99 S.E. 2d 917; Watgon v. Clay Co., 242 N.C. 763, 89 S.E. 2d 465, and 
cases cited. 

Affirmed. 

HOWARD BOWEN v. HARRY CALVIN AYERS. 

(Filed 17 September, 1958.) 

APPEAL by defendant from Moore, J., and a jury, a t  January Term, 
1958, of MARTIN. 

Civil action by plaintiff for alleged alienation of his wife's affections, 
tried upon the following issues, answered as indicated: 

"1. Did the defendant, Harry Calvin Ayers, maliciously alienate 
the affections of the plaintiff's wife, as alleged in the complaint? 
Answer: YES. 

"2. If SO, was the wrongful act or acts of the defendant accompa- 
nied by fraud, actual malice, recklessness, oppression, or other wil- 
ful and wanton aggravahion? Answer: YES. 
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"3. What actual damages, if any, is the plaintiff entitled to re- 
cover of t.he defendant? Answer: $1,000.00. 

"4. What punitive damages, if any, is the plaintiff entitled to  re- 
cover of the defendant? Answer: $500.00." 
From judgment entered upon the verdiclt, the defendant appeals. 

Pritchett & Cooke and Critcher & Gurganzis for defendant, appel- 
lant. 

Griffin & Martin and Peel & Peel for plaintiff, appellee. 

PER CURIAM. The defendant's assigninents of error have been ex- 
amined with care. They involve only the application of established 
(prinlciples of law which need no fultther elaboration or discussion. 
Neither reversible nor prejudicial error has been made to appear. The 
trial and judgment will be upheld. 

No Error. 

STSTE v. JOE SPRUILL. 

(Filed 17 September, 1938.) 

APPEAL by defendant from Stevens, J., March Term, 1958 of 
CHOWAN. 

The defendant was tried upon a bill of indictment charging that  he 
did unlawfully, wilfully, and feloniously receive certain stolen goods, 
t o  wit, a quantity of cigarettes of a value in excess of $100.00, know- 
ing a t  the (time that  the cigarettes had been stolen. 

The jury returned a verdict of guilty, and from the judgment im- 
posed the defendant appeals, assigning error. 

Attorney General Seawell, Asst. Attorney General Bruton for the 
State. 

Robert B. Lowry, MclMullan, Aydlett & White  for defendant. 

PER CURIAM. The defendant's sole assignment of error is based 
on his exception to  the refusal of the court below to  sustain his mo- 
tion for judgment as of nonsuit. 

A review of the evidence leads us t.o the conclusion that  i t  was suffi- 
cienlt t o  warrant its submission to  the jury. Hence, the ruling of the 
court below is 

Affirmed. 
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KATIE H. WHITE v. DICKERSON, INCORPORATED. 

(Filed 24 September, 1958.) 

1. Highways A 4- 
A contractor removing a n  old bridge preparatory to constructing a 

new one is under positive legal duty to exercise that degree of care which 
a reasonably prudent man would use, considering all of the circum- 
stances of the case, to warn the traveling public of the danger, notwith- 
standing that he is doing the work under a contract with the State High- 
way and Public WorBs Commission. 

2. Negligence 1- 
Due care is that  degree of care which a reasonably prudent man would 

esercise under the facts and circumstances of the particular case. 

3. Highways § 4- Evidence held sufficient t o  be submitted t o  jury on  
issue of contractor's negligence i n  failing to  warn  of danger  of high- 
way under  construction. 

Plaintiff's evidence tended to show that defendant contractor had re- 
moved an old bridge over a canal pursuant to contract with the State 
Highway and Public Works Commission, that fog a t  this particular 
locality and a t  this time of year was to be expected, that the barricade 
across the road was only some three or four feet from the edge of the 
canal, had no reflector lights on it, and was unpainted except for the 
top plank, where the paint had faded, that  only one flambeau mas burn- 
ing, five or six feet from the lip of the canal, that the amber blinker light 
on the f a r  side of the canal could not be seen because obscured by the 
barricade, that  defendant had permitted mud to spill on the highway, 
making it slick, and that when plaintiff', who had been looking out the 
side to aid her husband in driving, exclaimed, "there's a light," he put 
on his brakes and skidded into the canal, resulting in the injury. There 
was evidence that another motorist traveling in the same direction short- 
ly prior to the aecidenlt had skidded into the barricade, anid evidence that 
neither plaintiff nor her husband knew the bridge was out, and that 
they did not see the detour sign, barricade sign and a 10 mile speed 
limit sign placed, respectively, 750 feet, 420 feet, and 120 feet from the 
canal. H e m :  The evidence is sufficient to  warrant submission of the issue 
of the negligence of the contractor to the jury. 

4. Negligence A 7- 
Whether the conduct of a third party or independent agency insulates 

the negligence of defendant is to be determined in accordance with 
whether the intervening conduct is a new and independent cause, break- 
ing the sequence of events put in motion by the original negligence of 
defendant, and whether such intervening act and resulting injury is one 
that the author of the primary negligence could have reasonably fore- 
seen and expected. 

5. Negligence 5 9- 
Foreseeability as  an element of proximate cause does not import that 

the particular injury should have been foreseeable, but only that  conse- 
quences of a generally injurious nature might have been expected. 
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6. Highways 5 4- 
Evidence tending to show that the driver of the car in which plaintiff 

was riding had reduced his speed to some 10 or 15 miles per hour be- 
cause of heavy fog, that both he and plaintiff were watching the road 
intently because of the fog, and that  when they saw the burning flam- 
beau some six feet from the lip of the canal, where the bridge was out, 
the driver applied his brakes but slid into the cnntil on \yet inud de- 
fendant had pennittwl ta accnmulute on the highway, i s  licld insufficient 
to show intervening negligence on the part of the driver insulating as  
a matter of law the negligence of defendant contractor. 

7. Automobiles § 50- 
The question of whether the negligence of the driver will be imputed 

to plaintiff' passenger under the doctrine of joint enterprise is not pre- 
sented when the defendant does not plead such defense. 

8. Automobiles 5 4 9 -  

Evidence that  the driver had impaired eyesight because of a cataract of 
one eye, together with expert testimony that a t  the time the driver was 
capable of driving a n  automobile in a normal manner without serious 
difficulty as  regards vision, does not require the submission of the issue 
of contributory negligence of the passenger in riding in the car with 
such driver. 

9. Same- 
Evidence that  a passenger in a n  autonlobile was carefully watching 

and looking ahead to aid the driver of the car in going through heavy 
fog, that  the car was traveling 10 to 15 miles per hour, and that when 
she saw a burning flambeau, she cried out and the driver immediately 
put on his brakes, but skidded into a n  open canal, where the bridge had 
been removed, is held insufficient to require submission of the issue of 
contributory negligence of the passenger in failing to exercise due care 
for her own safety and warn the driver of the unlighted warning signs 
erected by defendant, which she did not see because of the fog. 

BOUBITT, J., dissenting. 
RODMAN, J., concurs in  dissent. 

APPEAL by defendant from M o o r e ,  J., February Term, 1958 of 
BEAUFORT. 

Oivil action t o  recover damages for personal injuries. 
The jury found by its verdict that  the plaintiff was injured by the 

negligence of the defendant, and awarded damages in a substantial 
amount. 

From a judgment on the verdict, defendant appeals. 

Willc inson & W a r d  f o r  p la in t i f f ,  appel lee .  
R o d m a n  & R o d m a n  for  d e f e n d a n t ,  appe l lan t .  

PARKER, J. Defendant assigns as errors the denial of its motions 
for judgment of nonsuit made a t  the close of plaintiff's evidence, and 
renewed a t  the close of all the evidence. 
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On 16 December 1956, and prior thereto, defendant was engaged, 
under contract with the State Highway and Public Works Commis- 
sion, in the construction of a bridge over a canal on State Highway 
#99 a t  a point in Washington County about one mile northwest of the 
Beaufort County line. This is a hard-surfaced highway running be- 
tween the towns of Pantego and Plymouth. On 16 December 1956 
defendant had removed the old bridge on the highway over the canal, 
and had constructed a tempo~ary detour road and detour bridge over 
the canal for traffic. This detour was t o  the left of the highway, when 
one travels from Pantego to Plymouth. The canal was about 25 feet 
wide and about 12 feet deep, where the bridge on the highway was 
out. A highway running along the bank of the canal intersected 
Highway #99 a t  a 65 to 70 degree angle east of the bridge being con- 
structed, which is on the side toward Pantego, alt the identical spot 
where the temporary detour road leads off from the highway on the 
opposite side. 

About 15 or 20 minutes before 7:00 o'clock on Sunday morning, 16 
December 1956, plaintiff and her husband, W. T. White, left their 
home in Pantego in their 1949 Chevrolet t o  go to  Plymouth on High- 
way #99 to visit their son. They did not know that  the bridge over 
the canal on this highway was out. Their car was in good condition. 
Plaintiff ws~s 67 years old, and her husband 73. 

When they left home, there was no fog. As they approached the 
line between Beaufort and Washington Counties, they ran into fog 
on the road. As they approached the place where the bridge over the 
canal was out, i t  was so foggy one could not discern too much day- 
light. It is about 11 miles from Pantego to where the bridge was out. 
J. H. Williams, Safety Engineer for the defendant and one of its 
wiltnesses, testified on cross-examination: "I had seen prior to  that  
(16 December 1956) that  the area had a tendency to become foggy 
around those water-courses. The amber light is one of the best we 
can get, the best we have been able to obtain to  shine through fog. 
We used the amber light on that  side (the Plymouth side) because 
as fall progressed me realized that  we would have fog." W. J. Starr, 
resident engineer of the State Highway and Public Works Commis- 
sion, who had jurisdiction over the construction work of the bridge 
over the canal and was a witness for defendant, testified on cross-ex- 
amination that  he was familiar with the area where the bridge over 
the canal was out and that  ''it is especially likely to  have fogs on 
account of the water-courses that  run through it. Fog is anticipated 
by everybody." 

Plaintiff's husband was driving their car, and she was riding on the 
front seat. She had good vision. Her husband testified: "My vision on 
the morning of the 16th of December 1956 was fairly good. I could 
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see well enough to  drive an automobile, and drive i t  well." On 20 
January 1955 he had successfully taken the examination for an opera- 
tor's license. 

Plaintiff testified on direct examination: "I was keeping a sharp 
lookout because of the fog. I did not see any light or any sign up 
the road any distance from the place that  we later fell int.0 the canal. 
I saw a light just seconds before the car which my husband was driv- 
ing ran into the canal. I said, 'Oh, there's a light,' and he put on brakes 
and discerned i t  rut the same time. . . . I could tell my husband applied 
the  brakes t o  the car, because he stood right up in the car onto the 
brakes. I felt tha.t the car was skidding with him on the brakes. No. I 
did not see the barricade as the car i; which I was riding hit it.   he 
next thing I knew I was in the canal, out of the car. I was thrown out 
of the car across a loe." On cross-examination  lai in tiff testified: "I 

u 

know we had t o  slow down t o  just a creep whe; the  fog was thick, 
and we think we were not making over 10 to  15 miles an hour. . . . 
Afiter we left Pantego and ran into this fog, we discussed together about 
driving slowly and carefully because of the  restricted vision. I mas 
watching and he was driving. We were discussing the fog and having 
t o  take our time t o  get through it. He  had his lights on. The lights 
were good . . . I was not able t o  see anything ahead in the flow of 
the light; I was watching out the side. I could see out the side win- 
dow the edge of the road and I was telling him, and we were driving 
slow. I was looking ahead too, as  well as the  side. . . . I was looking 
out ahead and also looking out my side down a t  the edge of the pave- 
ment to  see tha t  $ ~ e  did not go too far to  the  righit or the left. . . . 
If these signs that  are lined up here against the wall of the courthouse 
were in place along the side of the highway on my side of the automo- 
bile, I do not think tha t  I could have seen them under the foggy con- 
ditions prevailing unless one of them had been where there mas not 
a streak of fog, but not a t  thak bridge or for nearly a mile before we 
reached the bridge." 

As plaintiff's husband approached the canal, the  ground fog began 
to  cloud up his windshield. He  testified on direct examination: "I run 
my windshield wipers and t h a t  gave me a view in front and a watch 
down the road. I could see down the road with tha t  and fog on the 
side. I did not look for the sides because I knew i t  was foggy. . . . I 
was looking ahead. Before I got to  this place tha t  I later ran into, 
I did not see any signs a t  all; no lights until I got right close to  the 
bridge. I suppose i t  would be about 40 feet from the bridge, when I 
saw a light on the side, and I knew there was a filling station ahead. 
The filling station w a  just beyond the bridge over on the right. I t  is 
on the south side of the highway. I heard my wife cry out to  me; she 
says 'There is a light.' I put on brakes, and about the time I put on 
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brakes, I discerned a barricade ahead of me. Of course, I applied 
brakes heavier and locked the wheels so she just skidded right on 
up to  the barricade, pushed i t  over, rolled down the barricade in the 
bottom of the ditch." After he got out of the canal, he saw two flares 
siltting on the right side of the road on the Pantego side. They were 
not burning. He  testified on cross-examination: "I was driving about 
30 to 35 miles per hour when I come in the fog, but when I got near 
the  thick fog coming out of the canal, I had t o  blow my speed of 
course. I slacked up my speed, and when I saw the light, I saw the 
barricade, you might say, just an instant after I saw the light, and 
I put on my brakes sufficient t o  stop. I pushed the barricade into the 
canal. . . . M v  wife could see on her side and I could see on mine, 
only directly ahead; that  is all. The windows were up. . . . I did not 
see a smudge pot tha t  had been knocked over into the canal by my 
automobile. . . . when I discovered the barricade was just across the 
ditch, and I proceeded t o  stop and the roads were so slippery I could 
not make it. She skidded right on in it. . . . I could not see anything 
on the side on account of the fog." 

Jack Ahearn is Assist.ant Chief of Police in Belhaven, and lives in 
Pantego. About 5:30 or 5:45 on Sunday morning 16 December 1956, 
he was driving his car on Highway #99 from Pantego t o  Plymouth, 
carrying three huntem from t o  take a plane a t  Edenton. 
Plaintiff and her husband about two hours later travelling on the 
same highway ran through the barricade into the canal. Ahearn did 
not know the bridge over the canal was out. This is his testimony on 
direct examination: "I was right on the bridge before I saw anything. 
I saw tha t  one flare t o  the  left of the barricade. Tha t  is the only thing 
I observed in approaching the barricade was the one flare. As I ap- 
proached the barricade, i t  was kind of slick. There was mud and grass 
that, had been packed (there, and when I saw the light I applied my 
brakes, and I skidded into the barricade itself then. I don't think I 
knocked i t  completely down, but I tore i t  up and i t  was flimsy. I got 
out of the car after I hit it. I believe ilt was just plain lumber with 
plain boards just nailed up there. I believe there were three crossboards 
tha t  were nailed up there. . . . They were not painted. There were not 
any signs on the boards. After I got out of the car I could see how 
close I had come to going into the canal. I would say I was about six 
inches from the end of the pavement where i t  dropped off there. I 
would say those boards I have described were erected about 3 or 4 
feet from the edge of the canal. . . . We tried to put  past - part  of 
the  barricade was down, and we tried t o  put i t  back up, and we just 
left  there; done the best we could with it. There was not any light 
visible from that ,  blinker there which says 'Open Trench,' or one 
similar t o  it, a s  you approached this detour from the Pantego direc- 
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tion." H e  testified on cross-examination: "There was a pretty heavy 
fog . . . I would say I could see 35 to  50 feet in the fog, not clearly, 
but I could see enough to  drive. . . . I did not knock it  (the barricade) 
completely down; I believe I did break one board, the bottom board. 
. . . I said there was a light there t o  khe left. It was burning when I 
left because we moved it  over in the middle of the barricade when we 
left, and out to  the front. . . . I thought the light should be in front 
of the place where i t  was broken. Tha t  was where the danger point 
was. . . . I would say I was there ten minutes fixing the barricade I 
ran into." 

Roy Jackson and Eddie Jones in Jackson's oar went over (this road 
seven days a week going from Pantego to Plymouth t o  their work 
in a pulp mill in Plymouth. They passed over this road about 10:20 
p. m. on Saturday, 15 December 1956, and again the next morning 
about 8:20. There was mud on the highway on the Pantego side, ex- 
tending according to Jackson 30 or 40 feet, and according to Jones 50 
or 60 feet, from the barricade a t  the canal where the bridge was out. 
This mud was not so deep, but where the trucks were driven hauling 
dirt i t  was wet, a lot of tracks. According t o  Jackson lthe barricade 
was about 8 t o  10 feet from the edge of the oanal, according t o  Jones 
5 or 6 feet. There was no sign marked "Road Closed." There was a 
blinker light on the side of the canal facing Plymouth, which was not 
visible from the Pantego side, because of the way the boards were laid 
on the barricade. On the Saturday night they passed over the detour, 
according t o  Jones, only two lights were burning on the Pantego side 
of the oanal: one right by the  barricade a t  the canal and the other 
near lthe detour bridge sitting on some dirt. They were pot-type flares. 

Raymond Keech was driving on the highway on Sunday morning, 
16 December 1956, and came up to the canal when plaintiff's husband 
was getting out of it. H e  helped get plaintiff out of the canal. When 
Keech arrived there was only one light burning on the Pantego side. 
This light, which was a pot light, was Ito the left of the barricade a t  
the edge of ithe hard-surfaced part of the highway. Someone was 
lighting up lights, after plaintiff was taken out of the canal. He saw 
no sign marked "Road Closed" with red refleotors on it. The blinking 
light on the Plymouth side could not be seen on the Pantego side. 

Earl Swindell passed over the detour seven days a week going to 
work in (the pulp mill in Plymouth. The blinker light on the side of 
the canal facing Plymouth could be seen as one approached the canal 
froin the Plymouth side, hut not from the Pantego side. According to 
his testimony the barricade was about 3 or 4 feet from the edge of 
the canal. He  testified on cross-examination: "The detour sign did 
not have any light to it, and the '10 miles per hour' sign did not have. 
and the barricade had one. It was sitting right down there close to  it." 
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Ruth Marie Tooley lives about 300 yards from where the bridge 
over the canal was out. According t o  her testimony the barricade a t  
the canal on the Pantego side was made of three planks six or eight 
inches wide nailed on 2 x 4's. The top plank was painted with black 
and white stripes, but the paint had faded. There was no paint on the 
lower two planks. The painting on these planks was done after plain- 
tiff's husband's car went into the canal. 

Ernest Rose, who married plaintiff's sister, lives one-half a mile from 
the scene. He  went there the morning plaintiff was injured, and looked 
to  see what lights were burning on the Pantego side. He saw only one 
burning when he got there. This light was on the edge of the hard 
surface of the highway, between that  and the detour sign, 5 or 6 feet 
from the lip of the canal. H e  saw dirt on the hard-surfaced part of 
the highway on the Paatego side out from the barricade a t  the canal. 
He  testified: "When they cleaned out the canal where they were go- 
ing t o  put the bridge, they loaded i t  on trucks with a dragline or 
clamshell right along there and they spilled a lot, of course, loading 
trucks. There was quite a bit of dirt there." 

Plaintiff in an amendment t o  her complaint alleged that  there were 
three signs and a barricade on the Pantego side of the canal: One 
sign marked "Detour Ahead" placed about 750 feet from the canal; 
another marked "Barricade Ahead" about 420 feet from the canal; 
and a lthird lettered "Speed 10 m. p. h." about 120 feet from the canal. 

On the Plymouth side of the canal there was a filling station, and 
oars on the detour had t o  get very close to  its tanks. For that  reason, 
according to defendant's evidence, a blinker light wais put Ithere, which 
iits evidence tends t o  show could be seen from both sides of the canal 
for a t  least a mile before plaintiff was injured. 

Carl Gilchrist, a State Highway Patrolman and witness for the de- 
fendant, arrived a t  the scene between 8:00 and 8:30 a. m. the morn- 
ing plaintiff was injured. When he arrived, he saw only one flambeau 
burning. Tha t  was on the Pantego side near where the pavement was 
broken. The others he saw were not burning. 

Defendant's evidence as t o  the warning signs on the road, the burn- 
ing of flambeaus or pot lights a t  the time of plaintiff's injury, as to  
the location of the barricade on the Pantego side of the canal and its 
condition with reflector lights and paint, and as to  plaintiff's husband's 
stdement as to  the speed he was driving, are in sharp conflict with 
plaintiff's evidence. 

Plaintiff suffered serious injuries by reason of the car in which she 
was riding running into the canal. 

Though the old bridge over the canal on State Highway #99 was 
removed by defendant contractor under a conltract with the State 
Highway and Public Works Commission, i t  is well sdtled law under 
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our decisions tha t  tlie defendant was under a positive legal duty to  
exercise reasonable care to warn travellers on the highway of the fact 
tha t  the bridge over the canal on the higlirvay had been removed, creat- 
ing a c h a m  in tlie highway, and to protect them against injury there- 
from. Reasonable care is the  degree of care demanded by the facts 
and circumstances of the particular case. It is the ordinary care n-hicli 
a reasonably prudent inan would use, considering all the circumstances 
of Ithe case, in the discharge of a duty owing to another. Presley v. 
Allen & Co., 234 N.C. 181, 66 S.E. 2d 789; Cozinczl v. Dickerson's, Inc., 
233 N.C. 472, 64 S.E. 2d 551 ; Furlough I). Highway Com?nzsszon, 195 
N.C. 365, 142 S.E. 230, rehearing denied 196 N.C. 160, 144 S.E. 693; 
Evans v. Construction Co., 194 N.C. 31, 138 S.E. 411; Hughes v. Las- 
siter, 193 N.C. 651, 137 S.E. 806. 

Defendanit had actual knowledge prior to  16 December 1956-the 
day plaintiff was injured-that the area around the canal had a ten- 
dency to  become foggy, and tha t  as the fall progressed there mould be 
fog around the canal. Tha t  is the testiinony of J. H. Williams, its 
Safety Engineer and witness on cross-examination. Mr. J. Starr, resi- 
dent engineer of the State Highway and Public Works Con~mission, 
and a witness for defendant, testified on cross-examination tha t  he 
was familiar with the area where the bridge over Ithe canal was, and 
tha t  "ih is especially likely t o  have fogs on account of the water-courses 
tha t  run through it. Fog is anticipated by everybody." J. H.  Williams 
further testified on cross-examination that the amber light is "the 
best we have been able to obtain to  shine through fog. We used the 
amber light on tha t  side (the Plymouth side) because as fall progressed 
we realized tha t  we would have fog." Yet with this knowledge de- 
fiendanlt did not put an amber light on tlie Pantego side of the canal, 
and, according to  plaintiff's evidence, so constructed the barricade 
on the Plymouth side of the canal as t o  prevent the amber llght there 
from being seen on the Pantego side. Plaintiff's evidence tends to  show 
tha t  on the morning she was injured defendant had only two lights. 
pat-type flares, burning on the Pantego side of the canal, one by the 
barricade a t  the canal and the other near the detour bridge sitting on 
some dirt. According to  plaintiff's evidence the barricade on the Pante- 
go side was placed about 3 or 4 feet from the edge of the canal, had 
no reflector ligbts on it, and was unpainted, except for the top plank, 
where the paint had faded. Defendant in clearing out the canal, where 
i t  was preparing to  put the new bridge, loaded the dirt and mud from 
the canal on trucks with a dragline or c~lamshell, and spilled a lot of 
i t  on the highway on the Pantego side. l'hls mud a t  the time of plain- 
tiff's injury was wet, and extended from the barricade on the highway 
toward Pantego froin 30 ;to 60 feet. Jack Ahern, a witness for plaintiff, 
who nearly ran into tlie canal on the Pantego side about two hours 
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before the car in which plaintiff was riding did run through the barri- 
cade into the canal, testified: "As I approached the barricade, it was 
kind of slick. There was mud and grass lthat had been packed there, 
and when I saw the light (a flare) I applied my brakes, and I skidded 
into the barricade itself then." Plaintiff and her husband did not know 
tha t  the bridge over the canal on the highway Tvas out, until the car 
in which they were riding ran into the canal. 

Considering the evidence in the light most favorable to  plaintiff, 
a s  we are required to do on defendant's motion for judgment of non- 
suit, i t  is sufficient, in our opinion, to  support a legitimate inference 
tha t  defendant, because of the fog in the area of the canal which i t  
knew existed, failed t o  exercise reasonable care to  warn plaintiff and 
her hulsband by adequate lights of the danger ahead due to the re- 
moval of the  bridge over the canal, so tha t  they in the exercise of or- 
dinary care could see the barricade a t  the canal and the detour road 
and avoid injury, in erecting an  unpainted barricade, except for lthe 
faded and painted top plank only 3 or 4 feet from the edge of the 
canal, in permitting mud to accumulate by reason of its work a t  the 
canla1 and to  extend 30 to 60 feet from the barricade on the Pantego 
iside, t h a t  would cause cars to skid when t h e  brakes were applied, and 
tha t  the defendant in the exercise of ordinary care might have fore- 
seen tha t  because of its negligence some injury might result to people 
travelling on the highway in the fog. 

Defendant further contends that  if defendant was negligent in any 
way, its negligence was insulated by the intervening negligence of 
plaintiff's husband, the  driver of the car in which she was a passenger. 

The principle of intervening negligence is so well established, and so 
accurately stated in our decisions, tha t  i t  would be supererogatmy to 
rephrase it. 

This Court said in Butner v. Spease, 217 N.C. 82, 6 S.E. 2d 808: 
"The test by which the negligent conduct of one is t o  be insulaked as 
a matter of law by the independent negligenit act of another, is reason- 
able unforeseeability on the part  of the original actor of the subsequent 
intervening act and resultant injury." 

"The test laid down by all these writers, by which to  ddermine 
whether the intervening act of an  intelligent agent which has become 
the efficieut cause of an injury shall be considered a new and inde- 
pendent cause, breaking the sequence of events put in motion by lthe 
original negligence of the  defendant, is whether the intervening act 
and the resultant injury is one tha t  the author of the primary negli- 
gence could have reasonably foreseen and expected." Harton v. Tele-  
phone Co., 141 N.C. 455, 54 S.E. 299. 

"This doctrine of insulating the negligence of one by the subsequent 
intervention of the active negligence of another really belongs to the  
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definition of proximate cause." Butner 2). Spease, supra. Foreseeability 
as an essential element of nroxiinate cause does not mean that the de- 
fendant is required to  have been able to fo~esee the injury in the 
exaot form in which it  occurred. Riddle v .  Artis, 243 N.C. 668, 91 S.E. 
2d 894. "All that  the plaintiff is required to  prove on the question of 
foreseeability, in determining proxinmtcl cause, is that  in 'the exercise 
of reasonable care, the defendant might have foreseen thak some in- 
jury would result from his act or on~ission, or that  consequences of a 
generally injurious nature might have been expected.' " Hart  v. Curry, 
238 N.C. 448, 78 S.E. 2d 170. 

Considering the evidence in the light most favorable t o  plaintiff, 
i t  permits the fair inference that  plaintiff's injuries were ithe natural 
and probable consequence of defendant's negligence, and that  defend- 
ant  might have foreseen in the exercise of reasonable care, in the ligh~t 
of the attending circun~stances then and there existing, and particu- 
larly in the light of the fog zround the canal which it knew existed on 
the morning plaintiff was injured, (that consequences of a generally in- 
jurious nlature might have been expectcd to  persons travelling on the 
highway. The trial court very properly refused to hold that  the negli- 
gent conduct of defendant was insulated as a matter of law by (the 
indenendant act of another. 

The court below was correot in overruling the m~otions for judgment 
of nonsuit. 

Defendant next assigns as error the refusal of the trial c o u ~ t  to sub- 
mit t o  the jury the following issue: "Did the plaintiff by her own neg- 
ligenoe cont,ribut,e to her injuries, as alleged in the answer?" 

Plaintiff's husband in his testimony stated three times that  the 
oar he was driving is my car. Plaintiff said on direct examination that 
the car was a 1949 Chevrolet, "which wsts mine and my husband's." 
This is the sole evidence in the Record as to  any joint ownership of 
the car. The pleadings of the parties have no allegation, or even 
reference, as to  the ownership of the car. Defendant does not allege 
as a defense thak plaintiff and her husband were engaged in a joint 
enterprise, or that  plaintiff controlled or had a right to  control the 
operation of the car, or had authority over the driver, or was directing 
or controlling the operation of the car, and that  the driver's negligence 
was imputed to  her. 

I n  Matheny 2;. hlotor Lines, 233 N.C. 681,65 S.E. 2d 368, the Record 
on file in the office of the Clerk of this Conrt shows that  the defendant 
in its answer alleged as a defense that  plaintiff and her husband were 
engaged in a joint enterprise, and her husband was driving a car in 
which plaintiff owned a one-half initerest as her agent, and that  the 
operation of the car was under the joint control ,of plaintiff. I n  James 
v. R. R., 233 N.C. 591, 65 S.E. 2d 214, the defendant pleaded as one 
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of its defenses that  plaintiff and the driver of the car in which he was 
injured had joint control of the car in carrying out a joint enlterprise. 
I n  Harper v. Harper, 225 N.C. 260, 34 S.E. 2d 185, the defendant al- 
leged as a defense that  if he was negligent in any respect, his negli- 
gence was imputable to Mrs. Harper, the owner of the automobile, 
who was present, possessing the right t o  direot and control the opera- 
tion of the automobile. I n  Jernigan v. Jernigan, 207 N.C. 831, 178 S.E. 
587, defendant in its answer set up the defenses of sudden emergency, 
joint enterprise and contributory negligenae, and an  issue of whether 
the plaintiff and the defendant were engaged in a joink enterprise was 
submitted t o  the jury. 

This Court said in Bruce v. Flying Service, 234 N.C. 79, 66 S.E. 2d 
312: "To be sufficient, a plea of contributory negligence must aver a 
state of facts to  which the law Ataches negligence as a conclusion." 

"A plea or answer which seeks )to avoid liability beoause of the 
negligence of a third person must allege facts which in law would allow 
such person's negligence to  be imputed t o  plaintiff. Thus, in an action 
against a third person for injuries in a collision to  a passenger in a 
vehicle driven by another, a plea of contributory negligence must al- 
lege that  plaintiff owned or controlled the vehicle or had auhhority 
over the person driving it." 65 C. J. S., Negligence, p. 933. 

Therefore, the question of whether the negligence of plaintiff's hus- 
band, if any, was imputable t o  plaintiff, because she testified the car 
"was mine and my husband's" and had an equal right to direclt and 
control its movement and were engaged in a joint enterprise, is not 
presented for decision, for the simple remon that  defendant has plead- 
ed no such defense in its answer. 

These are in substance the entire allegations of defendant's answer 
as to contributory negligence on the part of plaintiff: Plaintiff by her 
own negligence and want of care contributed to her injuries in that, 
one, she, with full knowledge of her husband's defective vision due to 
cataracts, voluntarily rode as a passenger in a car driven by hiin un- 
der weather condiltions which greatly restricted visibility even for 
those wilth normal vision, and two, she failed t o  observe and to call 
her husband's attention t o  the various signs erected by defendant on 
her side of the highway, giving notice of the reduced speed required, 
the danger and detour ahead, and in failing to take any precaution 
for her own safety. 

Dr. J. B. Hawes, a witness for plaintiff, testified that  he examined 
plaintiff's husband 23 February 1956, and found that  he had a cata- 
ract developing in his right eye and had no trouble with his left eye. 
Dr. Hawes next saw him in October 1956plaintiff was injured 16 
December 1 9 5 6 a n d  testified, "at the time of my Ootober examina- 
tion Mr. White (plaintiff's husband) was capable of driving an auto- 
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mobile in the normal manner and without serious difficulty as regards 
vision." Defendant offered no testimony as to  Mr. White's eyes or 
vision. Defendant in its brief makes no conftention that  Rlr. White's 
vision was impaired-the word cataracts is not mentioned. 

I n  our oninion. there is no evidence in the Record before us t'end- 
ing to suppbrt defendant's allegations that  plaintiff was guilty of con- 
tributory negligence in riding in a car driven by her husband, who had 
impaired sighlt because of caharacts, and we are fortified in our posi- 
tion by defendant's failure to make any such contention in its brief. 

We have set forth the evidence in great detail as to what plaintiff 
did for her own safetv as she and her husband travelled down the 
highway in the fog toward the canal. She was carefully waltching and 
looking ahead, the car was slowed down as i t  entered the fog in the 
area of the canal, ,she eaw the flare near the barricade, and called t o  
her husband "Oh, there's a light," her husband heard her cry, and 
immediately put on his brakes. The car skidded on the mud defendant 
had permitted ~AJ accumulahe in front of the barricade and through 
the barricade into the canal. It would seem that  there is no evidence 
to  show tha t  plaintiff failed in any respect under all the faots and cir- 
cumstances then and tihere exishing >to exercise ordinary care for her 
own safety. The trial court properly refused t o  submit the issue of 
contributory negligence tendered by defendant. 

The other assignments of error, which have not been brought for- 
ward in defendanh's brief, are formal. 

In the $rial below we find 
No Error. 

BOBBITT, J., dissenking: I n  pleading contributory negligence, de- 
fendant alleged: 

"C. That  if defendant was in any particular negligent, which is 
again emphatically denied, plaintiff by her own negligence and want 
of care caused or contributed to such injuries as she received in that,  
(1) . . . , and (2) she failed to  observe and to call her husband's atten- 
tion to the various and sundry signs erected by defendant on her side 
of the highway, giving notice of the reduced speed required, the danger 
and detour ahead, and in failing t o  take any precaution whatever for 
her own safety, which contributory negligence and want, of care on 
plaintiff's part is expressly pleaded in bar of any recovery herein." 

I agree that  defendanit's motion for judgment of involuntary non- 
suit was properly overruled. However, in my view, when the evidence, 
including that  offered by defendant as well as that  offered by plaintiff, 
(1) as to &he speed of the car, (2) as to warning signs along the ap- 
proach t o  the detour, and (3) as to  plaintiff's undertaking to observe 
for her husband conditions along her (right) side of the highway, is 
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conslidered in the light most favorable to  defendant, an issue as to  
plaintiff's alleged contributory negligence should have been submitted. 
I n  my opinion, failure to  submit the cont,ributory negligence issue was 
prejudicial error for which a new trial should be awarded. 

RODMAN, J . ,  concurs in disssent. 

ETHEL LIT2 ROYALL, WILLIAM C. CARR ASD FRANCES E. CARR v. 
C.4RR LUMBER COMPANY, INC. 

(Filed 24 September, 1958.) 

1. Corporations 8 27- 
The superior court has authority, in the exercise of its discretion, 

under G.S. 66-125(a) (4), to order the liquidation of a corporation upon 
application of a stockholder alleging that  the corporation had been oper- 
ating a t  a loss and that to allow it  to continue operations would deplete 
its assets and seriously damage the shareholders. 

2. Sam* 
Where, upon a hearing of a n  application for liquidation of a corpora- 

tion upon grounds set forth in G.S. 55-125(a) ( 4 ) ,  there is no request 
for findings of fact and the court orders the liquidation of the corpora- 
tion without making specific findings, it  will be presumed that the court 
accepted as  true for the purposes of the order the facts alleged in the 
complaint, used as  an application for receivership. 

3. Appeal and Er ror  6 4 0 -  

Where there is no request for findings of fact and the court makes no 
specific findings, it  will be presumed that the court accepted as  true 
for the purposes of its order the facts alleged in the pleading which sup- 
port the order. * 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by interveners from Pless, J., Resident Judge of the Twenty- 
ninth Judicial District, a t  Chambers in Marion, June 21, 1958. From 
TRANSYLVANIA. 

Civil action by minority group of shareholders to liquidate the de- 
fendant corporation, heard below on motion of intervening sharehold- 
ers to vacate order appointing receivers. 

The defendant is a solvent corporation, organized and existing under 
the laws of North Carolina. For many years it has been engaged in the 
lumber manufacturing business, with office and principal place of busi- 
ness in Transylvania Counlty. The plaintiffs own 13.8% of the out- 
standing common stock and the interveners own 78.3% thereof. 

The aotion was instituted May 19, 1958, on which day the defendant 
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was cited to appear before Judge Farthing and show cause why the 
court should not order liquidation and appoint a receiver to hake over 
the #assets of the corporation in accordance with lthe allegations and 
prayers of the complaint. 

The show cause order came on for hearing June 3, 1958, in Hender- 
sonville, when and where Judge Farthing enkred an order containing 
these essential recitals and adjudications:". . . during the hearing the 
parties having announced that the motion (for liquidation and receiver- 
ship) should be granted by consent, and that Ralph H. Ramsey, Jr. 
and Monroe M. Redden be appointed receivers, IT IS THEREFORE, 
BY CONSENT AND I N  T H E  DISCRETION OF T H E  COURT, 
ORDERED, ADJUDGED AND DECREED that  Ralph H. Ramsey, 
Jr .  and Monroe M. Redden be, and they hereby are appointed perma- 
nent receivers of the defendant coqmration with aulthority to take over 
the assets of the defendanlt and liquidate ithe same in the manner pro- 
vided by law; . . ." The consent stipulation appearing below the Judge's 
signature was signed by Thomas R. Eller, Jr. and Redden, Redden & 
Redden, as arttorneys for the plainhiffs, and by Ramsey & Hill and 
Anthony Redmond, as attorneys for the defendant,. 

Thereafter, Henry F. Garr and other shareholders filed petition and 
motion requesting leave to intervene in the oause, and moved the 
court to vacate and aet aside the foregoing order enkred by Judge 
Farthing, on the ground that  the consenting parties had no authority 
to consent to the order on behalf of the defendant corporahion. 

The interveners' peti'tion and motion were presented to Judge 
Farthing on June 6, 1958, and were continued by him with direction 
that the mtutrter be heard before Judge Pless, Resident Judge. When 
the cause came on for hearing before Judge Pless on June 21, 1958, 
an order was entered permitting tihe petitioners to intervene. Following 
this, the motion to vacate the order of Judge Farthing was taken up 
for hearing and was heard lpon the plaintiffs' complaint, the inter- 
veners' petition, and affidavits filed by both sides. At the conclusion 
of the hearing, an order was entered in essential part as follows: 
". . . after reading the verified complaint and all the affidavits filed by 
the parties and giving due consideration thereto and Ito the arguments 
of counsel, the Court is of the opinion that the said order appointing 
Receivers should not be vacated or modified; It is, therefore, ORDER- 
ED,  ADJUDGED AND DECREED that the motion of petitioners 
to vacate, set aside, or modify the order of Hon. James C. Farthing 
be, and the same is hereby denied." 

From the order so entered, the interveners appeal. 

Hantlin & Hayworth, Potts & Ramsey, and Ward & Bennett for  
petitioners, appellants. 
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Thomas R. Eller, Jr., and Cecil J. Hill, f o r  the receivers. 

JOHNSON, J .  The only errors assigned by the appellants are (1) 
that the court erred in refusing to  allow the motion to vacate the con- 
sent order on the ground that  the consenting parties had no authority 
to  consent, and (2) that  the court erred in signing the judgment sus- 
taining the consent order. 

It is not necessary for us to decide whether the consenting parties 
had authority to  consent to the order of Judge Farthing placing the 
corporation in receivership. This is so for the reason the order expressly 
recites i t  was entered in the discretion of the couit, and under appli- 
cable statutes the court had full discretionary power and authority to 
enter the order. These are the applicable statutes: 

1. "The superior court shall have pourer to liquidate the assets and 
business of a corporation in an action by a shareholder when i t  is 
established that:  . . . (4) Liquidation is reasonably necessary for the 
protection of the rights or interests of the complaining shareholder." 
Ch. 1371, s. 1, P. L. 1955, now codified as G.S. 55-125 ( a )  ( 4 ) ,  1957 
Cumulative Supplement. 

2. "When a corporation. . . is in imminent danger of insolvency,. . . 
a receiver may be appointed by the court under the same regulations 
that are provided by law for the appointment of receiver3 in other 
cases; . . ." G.S. 1-507.1. 

True, Judge Farthing's order contains no findings of fact in sup- 
poi~t of the decrcc placing the corporation in rcceivership. Scvcrthe- 
less, where, as here, an order appointing receivers is made without 
~pecific findings of fact and without any request for findings, it will 
be presumcd that the judge accepted as true for the purposes of the 
order the facts alleged in the complaint, uscd as an npplicatlon for re- 
ceivership. See Whitehead v. Hale, 118 N.C. 601. 24 S.E. 360; McIn- 
tosh, North Carolina Practice and Proccdure, Second Edition, Sec. 
2258. Here, the complaint contains allegations that ( I )  ". . . the de- 
fendant has not sold any lumber acquired or manufactured by i t  
in several years a t  an over-all profit; that  all over-all operaltions have 
hecn at a substantial 1o.s to t lw  d c f ( ~ ~ l : u ~ f  ,in(! t h  q)c~ration* now in 
progress continue to  deplete the assets of the company in the sum of 
approximately $10,000 per month, and if allowed to continue will de- 
rtrop the value of the assets and seriously damage the stockholders," 
12) That  in thc year 1957 thc corporation sustained a nct op~rat ing 
loss of more than $96,900, and for the fir<t four months of 1958 a like 
loss of more than $45,000; and (3) "That because of the nlanner in 
which the company has been operated t)y those now in cliargr it is in 
imminent danger of becoming insolvent; . ." the foregoing allegations 
and others of like tenor snficc to uphold Judge Farthing's discretionary 
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order placing the corporation in receivership, and sustain Judge Pless' 
ruling in refusing $to set tlie order aside. 

The proceedings below, of course, are without prejudice to the  rights 
of the interveners to  pet,ition the court, if so advised, to  discontinue 
liquidation of the corporation under G.S. 55-128 (1957 Cuinulative 
Supplement.). 

Affirln~l.  

PARKER. .J., took no part in the consideration or decision of this case. 

CATHERISE RAINES PITTi\lBK; CALVIN T. PITTMAK A N D  WIFE, 

MARJORIE A. PITTMAN; ROBERT PITTMAN AND WIFE, DORIS B .  
PITTMSX: AXD BERNICE PITTMAN PAINTER AND HUSBAND, ROB- 
ERT W. PAINTER v. NELLIE WOLFE COLE PITTAMAN: WADE 
HAI,J,. JR.. ADMTNISTKATOR OF THE E S T A ~ E  OF ARCHIE PITTMAN, DE- 
t r ~ s ~ u :  J .  GERALI) COWAX. TRI STEF.; A N D  WACHOVIA BANK A s n  

'I 'WITYT C'OhIPAST. 

(Filed 2-1 September, 1958. ) 

1. Abatement and Revival ff 8- 
'rhe pendency of a prior action between the same parties for the same 

canw in a State court of competent jurisdiction \\-~rlis an abatement of 
;I ~u1,wqnent action either in the same court or in another court of the 
St:itr having like jurisdiction. 

5. Abawment and  Revival S 8- 
Ordinarily, the test to drttwnine whether an action should be abated 

on the ground of the pendency of a prior action is whether there is :I 
~ ~ ~ b c t a n t i a l  itlentily as to the parties, siib.it.rt matter, issues inrolretl. 
: I I ~  relief demanded in both the actions. 

The pentlrl~ry of a proceetling before the clerli to remove a n  administra- 
trix on the gronnd that the administratris was not the true widow of 
tile deceased is not ground for the abatement of a subsequent action in- 
~ o l v i n g  title to lnnd dependent upon whether the administratrix acquired 
title by sn~~vivorship in an estate by the entireties, since, even though 
i ~ n r  issue ic colnmon to both, the parties, the subject matter, and the 
wlirf t lcru;~~~tlrd a w  not t l ~ e  inme. and in one tho f w t s  zre fonn(1 1)y 
thr cierli and in the other the facts  miist bc found by a jury. 

.loll \ C O N  .:VIJ ~'AI:J;I.:I:, .J..J.. tOOli 1111 part in the ronsideration or decision of 
I his I.:ret.. 

APPI-.AI, by delt~ndant Ncilic IYolfc Colr Pittinan from ( ' larkson,  J., 
>I:irch. 1958 "A" Conflict Civil Term, Br KCOMBE Superior Court. 

'l'il(3 j ~ I : i ~ n t i f f ~  brought this civil action to  recover certain specifical- 
ly dc.-rnbt>tl land and to remove a cloud upon the title thereto. They 
allcgt~ tt1:it .41~liie Pittmnn dictl intostate on September 29, 1955, seized 
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and possessecl of the described lands, and that  they thus became the 
owners as his widow and heirs a t  law. They further allege that the 
defendant Nellie Wolfe Cole Pittman is claiming an interest in certain 
real estate, "to-wit the title thereto in fee simple, based upon survivor- 
ship as between husband and wife in an estate by the entireties, where- 
as in truth and fact no such estate ever existed." 

The defendants are Nellie Wolfe Cole Pittman, Wade Hall, Admin- 
istrator of the Estate of Archie Pittman; J. Gerald Cowan, Trustee; 
and Wachovia Bank & Trust Company, beneficiary in a deed of trust 
on record against the lands involved. The defendant Nellie Wolfe Cole 
Pittman entered ''special appearance and answer" in which she denied 
the material allegations of the complaint; and as a further defense 
and plea in abatement alleged (that a t  the time this action was insti- 
tuted there was an action pending "between the same parties, or to 
which the additional secondary parties joined herein could be joined, 
which involves the subject-matter to  be determined herein, to-wit: As 
t o  whether Nellie Wolfe Pittman is the lawful widow of .4rchie Pitt- 
man, Deceased, and trhe sole owner of the land . . ." 

At the trial the defendant, in support of her plea, introduced the 
record of a proceeding before the clerk showing a mo6ion and affidavit 
filed by the plaintiff Catherine Raines Pittman, challenging the right 
of Nellie Wolfe Cole Pittman to qualify and act as administratrix of 
the estate of Archie Pititman, and asking that  she be removed on the 
ground that  she had falsely claimed t o  be his widow. After hearing, 
the clerk found facts and entered an order canceling the letters of 
administraltion and appointing the defendant Wade Hall as  adminis- 
traitor. On appeal to  the superior court (the judge remanded the cause 
to the clerk for further findings. The removal proceeding is still be- 
fore the clerk. 

,4t the hearing on the plea in abatement in this case Judge Clarkson 
entered an order that  the plea "be and the same is hereby overruled 
and denied." The defendant Nellie TVolic Cole Pittman excepted and 
appeaIed. 

Sanford W. Brown f o ~  defendant, appellant. 
W. Y. Willcins and H. Kenneth Lee, 
By: H. Kenneth Lee for plaintiffs, appellees. 

HIGGINS, J. "The pendency of a prior action between the sarnc 
parties for thc same causc in a State court of competent jurisdiction 
works an abatement of n subsequent action either in the same court 
or in another court of the State having like jurisdiction." McDowell v. 
Blythe Bros., 236 N.C. 396, 72 S.E. 2d 860. "The ordinary test for dc- 
termining whether or not the palties and causes are the same for the 
purpose of abatement by reason of the pendency of the prior action 
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is this: Do  the two actions present a substantial identity as t o  parties, 
subjecrt matter, issues involved, and relief demanded?" Cameron v. 
Cameron, 235 N.C. 82, 68 S.E. 2d 796. 

The purpose of the proceeding before the clerk was to  determine 
whether the administratrix should be removed. If i t  be determined 
there are parties, in the legal sense, to s removal proceeding, the chil- 
dren, heirs a t  law of the intestate, are not parties in any sense, The 
parties are not the same, the subject matter is not the same, the re- 
lief demanded is not the same. T h a t  one of the  issues (even though a 
vital one) is common to hot11 proceedings does not work an abatement 
of this action. I n  the removal proceeding the clerk finds the  facts. Ap- 
peal from his findings must be heard "by the Presiding Judge . . . in 
his appellate capacity by review of the record . . ." I n  Re S a m ,  236 
N.C. 228, 72 S.E. 2d 421, (citing numerous cases) ; In Re Estate of 
Jolznson, 232 N.C. 59, 59 S.E. 2d 223, and cases cited. I n  this case 
the jury finds the facts. The foregoing authorities fully sustain Judge 
Clarkson, and his order in the Superior Court is 

Affirmed. 

JOHNSON AND PARKER, . J J . ,  took no part  in the considerntion or de- 
rision of this case. 

HA41'TJE J .  CARROW. HELEN .J. TREMHOLM, MARY SIMMOKS .I 
JENKINS,  LATHAM .J. CAPEHART, EVELYN J .  HACKSEY, NORJ1.i 
-1. ROSS Axn C.KA('I.: .I. HOW1.X I.. ST1,VESTF:R DAVIS. 

(Filed 21 Septen~her,  1938.) 

1. Adverse Possession a li- 
Adverse possession of ln~rds  for t n . 1 ~ 1 ~ -  gears  without color or  fl)r 

seven years under color of n deed or  g ran t  will ripen into title. 

Z. Adverse Possession § 15-- 

Color of t i t lr  is ;r l)i~lwi' \vriting which lu~rpor t s  to convey Innd bn'  
wlricl~ falls to do h o .  

8. Sarne- 
Where t h r  t l r s ~ ~ i p t i o ~ r  in a deed is insr~fficient to identify the lun!l, 

the 11rwl CXII I IOI  01)er:1te a s  color. 

\Vh:rt a r e  tlir bunntlorirs of i~ trnct of land is a qnestion of lalnr. Where 
1111.y nrv locatc~tl on t l ~ c  gront~tl  is 3 question of fact. 

,5. Rounditries 5 9- 
A dertl is \-oitl for vagrtrnc3sh ( I ; '  tlrscription nnless i t  identifies thr. 

1;rntl songilt t o  br conve.vetl co~uplettb within itself or bp reference to  
soilii. bOlll'(.(. fro111 ~ I I ~ c I I  tile (lefi(~it~n(.,v ill the description may be supplied 
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0. Adverse Possession 8 23- 
The burden is upon the p a ~ t y  clailning title by adverse possession for  

seven years under color to flt the description in his deeds to the land he 
claims under them, and when the parties waive a jury trial and claim- 
ant 's  evidence fails to fit the description in his deeds to the land claimed, 
judgment against claimant will be affirmed. 

APPEAL by defendant fro111 ilfoore, J., June, 1958 Civil Term, 
BEIAUFORT Superior Court. 

Civil action in which plaintiffs claiim ownership and right to PO+ 
session of three specifically described lots in Washington Heights, 
Beaufort County. 

The defendant admitted yosses~ion and claimed ownership by vir- 
tue of seven years adverse possession under color of two deeds from 
E. 13. Jefferson and wife, the first dated October 20, 1942, and the 
second dated January 14, 1943. The second deed was executed to 
correct the description in the first. 

The parties waived a jury trial. They stipulated: (1) The plaintiffs 
have a good record title dating back t o  a grant from the Crown in 
1719; (2 )  the defendant and his predecessor in t,itle have been in 
adverse possession for more than seven years. Upon the stipulations 
and evidence introduced, the court found as a fact the descriptions in 
the defendant's deeds were insufficient to  identify the land, and adjudg- 
ed the plamtiffs to be the owners and entitled to possession. Defendant 
appealed. 

.I. I ) .  Pnul. Wi lk inson  u n d  T+'r~rd for defetirlant, nppellnnt. 
R o d w o n  'C. Rodnznn for p la in t~ f l s ,  nppellees. 

HIGGIXS, J .  Adverse possesbion of lands, Lindsay  v. Carswell,  240 
N.C. 45, 81 S.E. 2d 168, for 20 years will ripen into title. Evere t t  u. 
Sandelson.  238 N.C. 564, 78 S.E. 2d 408. The defendant offered no 
evidence of adverse possession for that period. Adverse posscssion 
under color of a deed or grant will ripen into title in seven years 
Tnrst ('0. 7 '  -lliller, 243 N.C. 1, 89 S.E. 2d 765. Defendant's ndverw 
pos-?>$ion for that  period is admitted. The question is: Did he hold 
under color of title? 

Color of title is a paper writing which purports to convey land 
Imt fails to do so. Trus t  Co. v. Parker,  235 N.C. 326, 69 S.E. 2d 841. 
I iowe\w,  i f  the failure arises from the insufficiency of the description 
to identify the land, then the wilting cannot operate as color. Powell 
11. Mzlls, 237 S . C .  582, 75 S.E. 2d 759; K a t z  v. Dnughtrey ,  198 N.C. 
393, 151 S.E. 879; Fnrmer v. Eat t s ,  83 N.C. 387. 

What the boundnries of n tract of land are, is a q ~ ~ e ~ t i o n  of Inw 
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Where they arc located on the ground is a question of fact. Brooks v. 
Woodruff, 185 N.C. 288, 116 S.E. 724; Tatem v. Paine, 11 N.C. 64. 
To  give effeat to  his possession, the defendant must fit the descrip- 
tion in his deeds to  the land lie claims under them. X decd is void 
for vagueness of description unless it identifies with certainty thc land 
sought to be conveyed. The identification must he complete in thc 
deed itself, or the deed must pomt to some source from which the de- 
ficiency in thc description may be supplied. Williams 21. Robertson, 
235 N.C. 478, 70 S.E. 2d 692; Cathey v. Lumber Co., 151 N.C. 592, 
66 S.E. 580; Edmundson v. Hooks, 33 S . C .  373. 

I n  his attempt to  fit the description in his deeds to  the lot;: claimed, 
the defendant offered the testimony of a surveyor. To  repeat even in 
substance his evidence relating to  the difficulties he encountered in 
attempting t o  follow the descriptions in either or both deeds, and t o  
enclose a traot of land, would serve no useful purpose. The dcscrip- 
tions, taken separately or together, fail to enclose a tract of land. They 
refer t o  nothing which supplies the deficiency. The second dced rccites: 
"This deed is intended to correct the description in ithe f i d  dced) 
. . . upon discovery that  the description . . . is probably erroncous." 
Of the description in the second decd, the defendant ha- this t o  say 
in his brief: "The able judgc below wa. stcercd off the correct line of 
reasoning by thc confusion inc1ucc.d hy the obvious errow in the so- 
called deed of correction . . ." 

The stipulation of the partics placed upon the defendant fthe burden 
of showing his adverse possession under color of his deeds. JIcPherson 
v. Willzams, 205 N.C. 177, 170 P.E. 662. The judge sitting as a court 
and jury found lie had not carricd that hurdcn. The rccord as it  comes 
to  us fully j~i.tifics the findmg. 

Affirmed. 

.JOHNSON and PARKER, JJ . .  took no part  i11 the considcration or dc- 
cision of this case. 

AII3A S. KOVACS v. GEORGE A. BREWER, SR. 

(Filed 24 September, 1938.) 

Infants 821 : Constitutional Law 5 2%- 
Where decision of the Supreme Court of North Carolina affirming 

judgment awarding to the resideut paternal grandfather the custody 
of a minor child of parents divorced in another state, notwithstanding 
a former decree of the court of such other state, is vacated by the Su- 
preme Court of the United States and the cause remanded for clarifica- 
tion of the question whether the decision was based on changed condi- 
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tions since the foreign decree or upon the ground that our Court was 
not bound to give the foreign decree full faith and credit, the cause 
 nus st be remanded to the Superior Court for final judginent bnsrd on 
the facts ns i t  may And them to be. 

PARKER. J. ,  not sitting. 

On mandate from the Supreme Court of the United States, 356 
U. S. , 2 L. ed. 2d 1008. 

This proceeding was instituted on 23 February 1956, pursuant to  
G.S. 50-13. t o  determine a dispute concerning the cushody of the 
minor child of parents who were divorced in the State of New York. 
The Xew York Court, on 17 January 1951, awarded custody of the 
minor child involved to her paternal grandfather, George A. Brewer, 
Sr., who l i ~ e d  in Gaston, Northampton County, North Carolina. 

I n  November 1954 the petitioner applied to  the Supreme Court of 
the State of Kew Yorlr for a modification of its former decree. The 
hearing was held and the New York Court entered a decree a ~ a r d i n g  
rustody t o  the petitioner. 

I n  the prcceeding instituted in this State, the petitioner based her 
right to custody on the modified decree entered in the New York Court 
in 1954. A t  the hearing in the Superior Court the judge found, among 
other things, that  the condition of the health of the respondent had 
greatly improved within the past year; that  general conditions in his 
home had also improved; and further found that  the petitioner was un- 
fit to  have the custody of her child; that  the respondent was a fit and 
suitable person to have the custody of the child; that  i t  nrss for the 
best inberest of the child to remain in the custody of the respondent. 
The court further concluded as a matter of lam that the North Caro- 
lina court was not bound by or required !to give effect to  the modified 
decree of the Sew York Court, the minor child, Jane Elizabeth Brewer, 
having resided in North Carolina continuously since 1951. Judgment 
wns en te rd  awarding custody of the aforesaid child to  the respondent. 
The pet>itioner appealed, assigning error. 

The judgment of lthe lower court was upheld by this Court a t  the 
Spring Term 1957, reported in 245 N.C. 630, 97 S.E. 2d 96. The peti- 
tioner applied t o  the Supreme Court of the United States for writ 
of certiorarz. which was granted on 14 October 1957. The Supreme 
Court of the United States vacated the judgment of this Court and 
remanded for clarification of the question as to  whether decision was 
based on changed conditions since the New York decree was modified. 
or upon the ground thalt the North Carolina court was not bound to 
give full fai~th and credit to the modified New York decree awarding 
custody of the child to  the petitioner. 

Since this c;ise was remanded by the Supreme Court of the United 
State., it ha< been sugg~sted to the Court ~thn~t the father of the minor 
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child, who had bccn bwoviding support not only for his minor cl~ild 
but to  a considerable extent for tlic rcspondcnt also, has died and tha t  
the child has bcen voluntarily q~lrrendered by tllc respondent to the 
petitioner, and that  she is now residing in the State of New York 
and tha t  all niatters involvcd in t l ~ e  proceeding :LIT noiv academic. 

Sglvester R Haimoff, of the Sw 1-ork Bar, Sanford. Phillips, Mc- 
Cozi & Wetrz'er for pctitio~lcr. 

(;a!/ d? dlidrlctfc a n d  Eric .\.oi.flert foi i ~ s ~ ~ o r ~ r l o l t .  

PER CURIAM. The judgment herctofore entered i~ this proceeding 
hy this Court is vacated and set aside, and the cause is remanded to 
the Superior Court for final judgruent Imsed on the facts n i  it may 
find them to be. 

Remanded. 

PARKER, , J . ,  not sitting. 

ST.tTE V. R.\LI'H DOUGIAS BTERS. 

C'r in~ i~~a l  ILIW 131- 
Upon ccrtiornri to revieu sentt.nc.rz iliipoeed npon defendant, it ap- 

pearing that  but a single s ~ w t c l ~ r e  n-as ~~tiposctl Iqmn sewra l  consolidated 
indictments, that the sentence \.i,~s in e v e s  of the rnasilnuni for such 
offense, xnd that sentences upon other indicl~nents were made to begin 
a t  the expiration of the first sentence. t h e  rases a re  remanded f o r  proper 
judgmeuts uuder authority of S. a. .l u s t i / / ,  241 N.C. 548. 

PARKER, J., tool< no part in the c*ol~sitl(~ri~tion or decision of this case. 

Cer t~orar i  upon pctition of defendant Ralph Douglaz Byers to re- 
view sentences inlposed upon him 111 Supenol. Court of Davidson 
County a t  August Term 1955, contciltl~~lg only that  thc st'ntences 
were excessive. 

The Attorney General of thc State of Sort11 Carolina : ~ n ~ w c ~ i n g  
the above petition, sets forth these facts, sup!)ortcd by certified copies 
of warrants, bdls of indictment, and judgnwnti. of the court, pertinent 
thereto, 3s follows: 

1. Tha t  the defendant, Ralph Douglas Ryors, was apprellcnded, 
indicted, brought to  trial, convicted and sentenced by the Superior 
Court of Forsyth County, July Term 1955, lo  a. term of not less than 
15 nor more than 18 years in the Statc's Prison in cases NOR. 9938, 
9939 and 99-10, consolidated for judglncnt, upon n plea of guilty to 
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three charges of robbery with firearms, and to a teriu of not less than 
three nor more than 5 years in the State's Prison 111 cases Nos. 9941, 
9942, 9943 and 9944, consolidated for judgn~ent, to Iun consecutively 
with the sentence imposed in the consolidated  case^ of Kos. 9938, 9939 
and 9940, upon a plea of guilty to three charges of larceny, receiving, 
and store breaking. And in acco~dancc therewith coinn~it~nents were 
issued by the Deputy Clerli of Superlor Co1u.t of Forsyth County on 
the 29th day of .July, 1955. 

2. That  the defendant, Ralph Douglas 13ycrs. was further apprehend- 
ed, indicted, brought to trial, convictccl nncl >cntenced by the Superior 
Court of Davidson County, August T e r ~ n ,  1935, to a term of not 
less than 10 nor more than 12 years in the State's Prison in cases 
Nos. 7491. 7492 and 7493, consolidated for judgment, upon a plea of 
guilty to t h e e  charges of auto theft a t  tlie cspiration of the sentence 
in the case* Sos .  9941, 9942, 9943 cnd 9944, consolidated for judg- 
ment, in the Superior Court of Forsyth County as above set forth, 
nnd to a tern of not lcss t l ~ a n  10 nor ~ r ~ o r e  than 12 years in the State's 
Prison in cases Nos. 7494 and 7493, consolidated for judgment, to be- 
gin a t  the expiration of the sentence imposed in cases Nos. 7491, 7492 
nnd 7493 of the Superior Court of Davidson County, upon a plea of 
guilty t o  two charges of robbery with firearms. And comn~itments to 
the State's Prison were issued by the Assistant Clerk of the Superior 
C'onrt of Daviclson County on the 25th day of August, 1955. 

3. The defendant is not questioning the legality of his trial and con- 
viotion upon any of the charges hereinabove set forth. But  the con- 
tention is t11at the sentence of not less than 10 nor more than 12 years 
imposed in the consolidated cases of Nos. 7491, 7492 and 7493 of 
the Superior Court of Davidson County is excessive in that the masi- 
n m n  term of ilnpriboninent on tlie charges of larceny of an auton~obile 
i~ 10 years. G 3. 14-70. And, hence, the beginning of the indeterminate 
wntence in the con*olidated cases Nos. 7494 and 7495 of the Superior 
Court of Davidson County, is indefinite. 

PER CURIN. In the light of the above r i~ i tn t ion  of the record, 
the cases will be remanded to the Superior Court of Davidson County 
to the end that  proper judgments in each of the two consolidated cases 
may he entered under the authority of, and in conforn~ity with de- 
cision in P. 1 1 .  i lust in.  241 N.C. 548, 85 S.E. 2d, 924. 

Remanded. 

PARKER, J., tool; no part in the consideration or decision of t.his case. 
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MRS. W. L. HUTCHISON, CHARLES L. HUTCHISON AND WIFE. GLADYS 
S. HUTCHISON, PLAIXTIFFS, V. CAROLINA AND SOUTHERX PROCES- 
SING COMPANY, DEFENDANT. 

(Filed 24 September, 1938.) 

Injunctions 8 4b- 
Order denying application for a temporary order restraining defendant 

from continuing to operate its plant on lands contiguous to lands owned 
by plaintiff's, demanded on the ground that such operation constituted 
a nuisance, aflirmed on authority of Hzcskitla v. Hospital ,  238 N.C. 357. 

PARKER, J., not sitting. 

APPEAL by plaintiffs from Dan I<. Moore, J., April Term, 1958, of 
GASTON. 

Civil action wherein plaintt,iffs allege that  the operation of de- 
fendant's processing plant constiltutes a nuisance; and plaintiffs seek 
(1) damages, and (2) a permanent injunction to abate the alleged 
nuisance. 

After notice and hearing, .the court signed an order denying plain- 
tiffs' application for "a temporary order . . . restraining the defendant 
. . . from continuing to operate its plant and maintain such nuisance 
on the land contiguous to the land of these plaintiffs . . ." 

Plaintiffs' appeal is based upon their cxception to this interlocutory 
order. 

Hugh W. Johnston, for plaintiffs, appellants. 
Sidney J. Stern and Mullen, Holland & Cooke for defendant, ap- 

pellee. 

PER CURIAM. The affidavits offered and considered a t  the hearing 
afforded sufficient factual basis for the court, in its discretion, t o  
deny plaintiffs' application that  defendant be restrained pending final 
determination of the cause. Hence, the order is affirmed. 

The applicable legal principles are fully stated in Huskins  r .  Flospi- 
tal, 238 N.C. 357, 78 S.E. 2d 116. 

Affirmed. 
PARKER, J., not sitting. 

RICHARD ROBINSON, KATIE FULTON ASD JIARGUERITE FITCHETT, 
\-. ANDREW SAMPSON. 

(Filed 24 September. 193s.) 

APPEAL by plaintiffs from Friszelle. J.: February, 1958 Civil Term. 
NE\V HANOYER Superior Court. 
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Civil artion to remove cloud from the title to specifically described 
lands. Plaintiffs allege (1) they, uncle and aunts, inherited the lands 
as heirs at law of Gertrude Green, deceased; (2)  the defendant falsely 
claims he is the illegitimate son of Gertrude Green and that  the land 
descended to him upon her death intestate; and (3) the defendant's 
false claim constitutes a cloud upon the plaintiffs' title which they 
ask the court to  remove. The defendant denied plaintiffs' claim of 
title and asserted his sole ownership as the illegitimate son of Gertrude 
Green, deceased. The parties agrecd upon the proper issue, the burden 
of proof, and the right to  open and conclude the argument. 

After hearing the evidence the jury rendered a verdict for the de- 
fendant. The court entered judgment declaring him the owner of the 
land and entitled to the immediate possession. From the judgment, 
the plaintiffs appealed. 

Taylor d;. Mitchell, for plaintiffs, appellants. 
Marsden Bellamy, George Rountree, Jr., for defendant, appellee. 

PER CURIAXI. Tlie plaintiffs bring forward numerous assign1nent.s 
of error based on t,he admission of evidence and the court's charge. 
These we have examined and we find them without merit. 



APPENDIX 

AMENDMENT T O  THE CANONS O F  ETHICS 
Airlend Article S-C n1)j)earing 221 K.C. Reports, 606, "C"' by re- 

writing the sanic: to road as follows: 

"It shall \x dcc111c.d unethical and un1)rofcssional for any at -  
torney who is, or has been, a prosecuting officer, or k)rcsiding 
Judge, or Recorder, or Vice-Rccordcr in any Court inferior to 
the Supreme Court, or in any Federal Court, to accept profcs- 
4onal e~nployment in any matter of a Civil or Crim~rinl nature, 
growing out of any matter or thing which is, or has been in any 
may connected with the office of such prosecuting officcv, Judge, 
or Recorder, or Vice-Recorder, during his incumbency." 

NORTH CAKOLINA-Wake County 

I ,  Edward L. Cannon, Secretary-Twasurer of The i\'orth Carolins 
State Bar, do hereby certify tha t  thtl foregoing amenc11nt.nt to the 
Canons of Ethics of the Ruleb and Regulations of Tlie Korth Carolina 
State Bar  is dldy adoptcd by The North Carolina Statc Bnr in that  
the said Council did by resolution a t  rcgular quarterly ~ ~ ~ c e t ~ n g  adopt 
said alileildnlent to said Rules and Rqg~lations.  

Given over illy hand and the seal of The North Carolina ,'.late Bar, 
this the first day of March, 1958. 

(s) EDWAItD L. CANi'iOK, Serretary 
The Worth Carolina State Bnr 

The Court is of tlie opinion that its approval is not ~wlrlired as a 
to~ldition prccvdent to  the promulgation of canons of cthic5 by the 
Council of The Forth  Carolina State Bar. Lcl t l ~ e  forcg~illg amend- 
ment to the canons of ctllics of Tllc Sort11 C'a~wlina S t ~ t ~ t  Hx, to- 
gether mitli tlic certifivatc of Edward I,. Canno~i,  Sccre~:iry, bc pub- 
lidled in tlie forthconling voluiiic of the Reports. 

This 30th dny of June, 1958. 
RODl lAS .  .I. 

For t h e  Court 
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AMENDMENTS TO RULES AND REGULATIONS OF THE 
BOARD O F  LAW EXAMINERS. 

(1) Anicn(1 tlic li111rs govcl~iing ndl~~iesion to the prwtice of law 
in tlic State of Sortl i  Csrolinu nppcar~ng 243 N. C. Reports, 785 
through and including 794, nu follon-s: 

(a )  A~nend Rulc 4, page 786, line 8, by adding a conma after the 
word "Carolina" and dcletillg tlic rcnlnindcr of the sentence 
after tlie word "Carolina" ancl substituting in lieu thereof the 
following: "and tlien upon his satisfying the Board that, he has 
complied wit11 tlicsc Rulcs, liccnsc sl~all  be issucd to him with- 
in six nlontl~s of llis csainination." 

(1)) Anic~nd Rulc 8, page 788, line 12, by deleting tlie word "re- 
quired". 

( c )  h i e n d  Kulc 8, pagc 788, lines 12 and 13, by delcting the words 
"ancl any fivc of tlie optional subjects and insert in lieu thereof 
the words .'upon mliicli hc will be examincd". 

(d )  Alnend Rulc 9, pagc 788, line 34, by deleting the word "rc- 
quired". 

(e) Amend Rule 9, page 788, line 35, by deleting tlie words "a td  
on five of thc optional subjccts". 

( f )  Anlcnd Rule 12, page 790, Leginning on linc 9 aftcr thr: period 
in said line and deleting all of the remainder of the said para- 
graph through the period after tlie word ('Trusts", line 24. 

(g)  Amend Rule 12, pagc 790, bcginning with line 25 and delcti~ig 
all of lines 25, 26 and 27 bcginning with tlie word "Applicants" 
and through the pcriod, linc 27. 

Anlend Rule 12, pagc 790, linc 28, by deleting tlie wold> ..lo be 
given in August, 1958, and tlicrcaiter" appearing betn.ccii tlic 
word "c~xaininations" and tlic ~vosci "will" on said linc. 

Amend Rule 14, page 791, bcginning on line 13 by dclcting the 
following: "Affidavits and other material furnished by an a],- 
plicant shall not be conclusive upon the Board as to the facts 
therein stated;" and insert in lieu thereof the following: "No 
certificates, affidavits or other material furnished by the appli- 
cant shall be conclusive upon the Board as to thc facts statcd 
tl~erein or as to other rcprcscntations made thereby; and". 

Anlend Rule 16, pagc 792, line 5, by inserting after the word 
"exun~ination," the words "in tlie discretion of the Board,". 
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(k) Amend Rule 16, page 792, line 10, by deleting the word "iin- 
mediately" and i n ~ e r t  in lieu tl~ereof the words "within eight 
years". 

(1)  Arnentl Rule 16, page 792, line 27, by deleting the sentence be- 
ginning on said line and continuing through the period after the 
word "final" on line 31. 

(m) Amend Rule 16, page 792, line 34, by adding the following 
sentence: "An applicant under this rule of admission by 
comity shall be bound by the actions and decisions of the Board, 
which actions shall be in the sole discretion of the Board and 
it. actions on such applications shall be final." 

NORTH CAROLINA-WAKE COUNTY 

I, Edwnrrl I,. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing Rules of The Board 
of Law Examiners and Rules and Regulations of Thy Kortli Carolina 
St:&! Bar have been duly adopted by the Council of The North Caro- 
lina Stnte Bar a t  a regular quarterly meeting of said Council. 

Given over my lland and the heal of The North Carolina State Bar,  
t,his thc 1.t (lay of Rlarch, 1958. 

( s )  EDWARD L. CANNON, Secretary, 
The North Carolina State Bar. 

After examining the forrgoing 'Rules of The Board of Law Exam- 
incrs si; adopted by the Council of The North Carolina State Bar, it 
is n ~ y  opinion that the same complies with a permissible interpretation 
of Chapter 210, Public 1,aws 1933, and a~nendments thereto-Chapter 
84, Cienerul Statutes. 

'I1Ili> 30th day of ,June, 1958. 
( P )  ,J. WALLACE WINBOKNE, 

Chief ,Justice of The Supreme Court 
of North Carolina. 

Tipon the foregoing certificate, it is ordered that the foregoing Rules 
of 'l'lrr board of Law Examiners and the Rules and Regulations of 
Tllc North Carolina State Bar be spread upon the minutes of the 
Sul~rcwe Cocrt and that they be published in the forthcorning volume 
of tile Heports as provided by the Act incorporating The North Caro- 
lina State Bar. 

Tl~i.  30th clay of June, 1958. 
(s) RODMAN, J. 

For the Court. 
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B B C  Whislirg -- See In tos ic~ t ing  
Liquor. 

Abatement a JI rl Rerival-P~nding 
action, B$jcrl)l v. Dcllz, 333; Pitt- 
man v. Pittman, 738. 

.\bortion-S. v. Lcc, 327. 
Academic Questions-Wherc question 

has become moot. appeal will be 
dismissed, Adams v. Gollegc, 674 ; 
Topping v. Board of Education, 
719; action may not be maintained 
when parties have no antagonistic 
infterests, Bicxell o. Ins. CO., 304. 

Accident-In this civil action for as- 
sanlt, ple~dings held not to raise 
defenses of self-defense or acci- 
dent or misadventure, Ti'illianls 2;. 

Dowdy, 638. 
Acvident Insurance--See Insurance. 
Accounts Receivable-Equitable as- 

isignment of a m n ' t s  xeeivable, 
even though registered, is not good 
a s  against subsequent actual as- 
signment of #@he accounts, Lumber 
Co. v. Banking Co., 308. 

Actions-Right of non-resident to 
maintain action, Thomas v. Thomas, 
269; moot question&, Bixe l l  v. Ina. 
Co., 294; ae t im based on plain- 
tiff's own wrong, I n  rc Estate of 
Ives, 176; distinction between ac- 
tion on contract and in tort, Cald- 
law, Znc., v. Caldwell, 23.5 ; actions 
for wrongful death see Death; un- 
der Declaratory Judgment Act, see 
Declaratary Judgmenlt Act ; joinder 
of causes, Dhow v. Dixon, 230; in- 
dependent action will not lie to 
compel purchaser a t  judicial sale 
to comply with bid, Byerlu v. Dcllc, 
363; vendency of prior action as 
grounu for abatement, Pittman v. 
Pittman, 738; Bgerly v. Delk, 553 ; 
actions for negligent injury against 
the State under Tort Claims Act, 
see State;  particular actions see 
pnrticular titles of actions. 

Active Trusts-Pl~illips o. Gllbrt.t, 
183. 

- - 
Id 

btlditur--Trial court map refuse ruo- 
tion to set aside verdict as  con- 
trary to evidence and then allow 
additur with consent of dcfendant, 
Crr~rdlc a. Szcnnsorr, 24% 

.\tl~~~issions--Admissin11 of defendant 
t41iat "he felt like it  wax partly his 
fault" held not admission of ncgli- 
gencc, L ~ r n a  v. White, 88. 

.itlolrtion--6c?11tctt v. Caiir, 4%. 

. i t 1  wrse  Posses.si.on-01' pub1 ic. ~ ~ ; r y s ,  
Ifall c. Pa~r t tcv i l l c ,  171 : trolor of 
title, Slrir~glcton v. Wildlife Cort~., 
89 : Vnrroto v.  Davis, 740, 

.Itlvisol.y Opinion - Constitatio~~ality 
of statute will not be deteruincd 
ill i~ction in which there is no gcn- 
nine itdrcrsary issue between the 
pai*ties, I<ixcll c. I n a u r o ~ ~ c c  Go., 
294. 

Affirmative Defense - Kousuit on, 
fhldberg v. I ~ ~ ~ ~ i r a n c c  Co.. 86. 

.\yrecxl Facts--Are sole basis for dc- 
cision. Board of Pharn~ar!/ 1:. L a w ,  
131; Smith v. Smith, 194; where 
facts are insufficient to sustain 
jutlginent, cause must be remand- 
ed, Sntit11 v. Smith, 194. 

.iq*iculture - Landlord's lien, Pco- 
idea v. Zus. Go., 303. 

Aitlers and Abettors - N. c.  Ilorico~, 
:;42 

-Lirplane--Person struck by gasoline 
from plane held struck by plane 
withi~i coverage of accident poli- 
cy,  IZou1*11 v. It~surance Co. ,  699. 

llcolmlic Beverage--See Intosicatin:: 
Thy~or.  

.iliniony-See Divorce aud Aliulony. 
Alteration - Of note, Nagle v. Rob- 

1cortl1, 93. 
.i~nbulances-Right of way, f i ' unou l  

Service v. C'oacl~ Lines, 146; Wil- 
liams v. Funeral Honw, 524. 

Amendment - Warrant may not bc 
amended in superior court t,9 charge 
different offense, S. v. IPilb:i~#s, 340  ; 
aluenilment of pleadings, Z'hon~pson 
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a s  to  clefentlant's had caliiirncler 
held prejudicial, S. 11. Roach, 62. 

Arrest  - Action f o r  false imprison- 
tnent based on a r r e s t ,  dloblel/ v. 
l{root)ir8, .74 : right of officer to  a r -  
rest wiitllcrut warrant .  S. t'. Oruiil, 
341. 

Assigtk~uenls of' E r ro r  - A,s ign~nen t  
itself inust sliow qnestion inte~~clctl  
to be  presented, Hliuf  v. Daaix, G!) ; 
esceptious n~hicli  nppear only url- 
d e r  i ~ s s i y t ~ n ~ e n t  of er ror  a r e  inef- 
fectual, Itr 1.r Mr. l I~ l~ir~trr ,  32:: 
1:1tltt,ai1. I:. Wapfixt ('ortz'rwlioii, 392 ; 
sole exception to jntlg~nent floes not 
present findings fo r  rwiew,  ll'aq- 
1tc.r t-. I f o ~ r b u i ( ~ t ~ ,  363 : Ilitlniai~ I T .  

I:tt]ttixl Cot12't~ritiori. 992 ; sufliciency 
of esceptionx and  assignments of 
er ror  to  fiutliugs of Sad, Caldirc.11 
7:. I~r~atl fort l ,  4S : 111 1.c' Mc l l i h i r to ,  
324; appeal itself is exception to 
j~idginent.  Tl'illircttza I . .  I)oic'd?/, 683 : 
S n p r e ~ n e  Coiirt mill rake cogniz- 
mice of er ror  ta.r iirt'ro 111o111 on ap-  
pert1 from twnviction of capital  fel- 
ony, 8. 1 ; .  Iit~iqlt l ,  384. 

.lssoc~i:ltions -Service on. .l/aiYi~i c. 
I~rotlrc'rltoc~tl, 409; R~rcl!/  v. Asl~ca- 
tris Il'or~l;c.r's, 170. 

&\tt; lcl~nient-  I f i l l  I-. I)atr.uot~, 9.7, 
. \ t t o r ~ ~ e y  and  Cl ie~~t - - i \p ln ) in t~~~e~ i t  of 

c ~ ) r n ~ s r l  for t lefen~lant vliarged with 
lc% t han  capitnl felony res ts  in 
the  discretion of the  tr ial  judge, 
6. 11. Dtrris, 318 : scope of a t tor-  
ney's anthority,  Ilill ti. Parl.'rr, O W ;  
disbartnent, Irt I T  Gillilatld, ,517. 

. lnton~obiles -- Accitlelits a t  gr i~t le  
c,rossings, see Railroads : breach of 
\varranty in sa le  of n~~ tomob i l e .  
Ilill 7.. I'arh-rr, GOY: ('rtrlis v. Cad- 
i l l t rc4lr l~  Co., 717 : tlue care  in gen- 
eral ,  Fttiterrtl IIonzc o. Coaclc Lincs,  
1-10: p ;~ss ing  rellicles t r awl ing  in 
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opposite direction, L Z L C ~ S  v. Il'llitr, 
3s ; Xlarkrrell v. Tire, 354 ; intersec- 
tions, Williams v. Randall ,  20;  
Tl'ilxot~ o. h'ennrd?~, 74; C w r i n  v. 
Tl'illium, 32 ; F ~ r n c r a l  IIonw v. 
Coach Linrx. 146; ll'illianlx v. F I I -  
~ r c ~ ~ u l  I lor~~c ' ,  524 : sudtlen emergen- 
cy. Cot-~IMII v. P o ~ r r r s ,  403; par-  
ties, Aell r .  I,occs)~, 503: rompe- 
tency of evidence, Rlack~ccl l  I*. Lcf ,  
354; physical facts, S. I.. Iln)lcorl:, 
432 ; TVillitrntson r. Rai~rltrll, 20 ; 
admissions, IIUCUR 2'. Tl'lr itc, 38 : 
suffiriency of evidence and nonsllit, 
L,nc.ax o. ll'lr ite, 38 ; F w n r ~ v l  Ilolrlr. 
v. Couc+l~  line.^, 140 ; Il'illianln v. 
E'rcnc.rnl lionle, 524; II~rtcl1in8 c. 
Corbc'tt, 4 2 :  Il'illitrntson 1'. Rand- 
all, '70 ; ('lerrin c,  Il'i1liU?l?8, 32 : 
Mood]/ v. Mnuurl~, 329: priests and 
passengers, Cfock?nan 2'. I'o?crr.s, 
403 : lYilsorr v.  Ke~?ncd!/, 74 : Rf11 I;. 
I,fcc.c'!/, 503 : TYhite 2'. ~ i c k f r ~ o ) l ,  
723 : r e s p o ~ ~ d e n t  snperior, Pctrreow 
2,. T~.~lc~lc~rtrj  C'o., 439: culpable nex- 
ligence, 8. t'. IIanc~oc8k, 432 : tlrllnlr- 
en dr i \ ing ,  S ,  v. Tl'ilIii118. 340. 

Bad  Checks-Sig~ing of blank check 
cannot  be  basis of p r o s w ~ ~ t i o n  for  
issuing bad check, 8. I.. I??!], 316. 

I3anl;rnptcy - Scelcx Gorp. 2'. Town- 
uend, 687. 

Bastards  - N. c. Kc.!/, 240: S. v. Rob- 
insoti, '782. 

Rathers- In ju ry  to bnther in Mate- 
owned lake  when hit by hoat. Il'il- 
linnts v. IUcS~cuin, 13. 

Rill of (Jllia Timet-111 I c n f I ~ i 8 ,  423. 
Hills :11lt1 Sotes-In nction on note 

reriticn tion is  not rcqniretl alltl 
therefore void verification is  not 
fa ta l ,  L(>c:/ v. Mrir ,  328; inbtruc- 
tions, A'uglc a. Rok1r01 tli, 03 ; 
I Y O ~ ~ I I I W S  c l l ~ l i ~ ,  S. I * .  Zt'C!/, 330. 

Blank Chwli-Signing of blank check 
cannot he basis of prosecr~t io~l  tor 
issuing bad check, 8. 1'. Icc'!~. 

Boating-Willtams z'. AZcNtruiti, 13. 
Bonds-Plaintiff held entitled to  sum- 

mary judgment o11 ~mtlcrtnking in 
attachment,  Hi l l  v. Duicnon, 95:  
bonds of speci:~l  t,l\r tliitrict held 

not  obligation of corln1.r within 
constitntional provision relating to 
increase of county d ~ b l ,  St,-icakland 
2'. Franklin Conw tll, 668. 

Ro~~nt l i l r ies  - Frrcnklin I-. Fn?tllmcr. 
6.76 ; Af(oh-inncjt v, . l l ~ r t o n ,  101 : 
('(rrroir 1'. Dazin, 740. 

l31~1e11 of Wnrrnnty  - In  snle of 
automobile, If i l l  I*. Prcrkv~., 602: 
('lcvtix 17. Cndillnc-Oltlx, I I I ~ . ,  717. 

1';ridgw - Evidence of contractor's 
neg1iyenc.e in 1':1iling to maintaill 
proper warning s i g l ~ s  on highway 
~ l n t l r r  r o n s t r ~ ~ c t i o n  held s~ifficient. 
Il'lritc, v. Diclioxon, Ine., i23. 

1i1,irfs--Conlention not s ~ ~ p p o r l ~ l  by 
record will not he considered, 111 

IT l fnrdin,  00. 
I t~wkers  nnd l!'artoi%--l,~rt~ibo ( '0.  z'. 

R(/~tlii?/{/ ('(I., 308. 
T:~~lltlozer - Srg1igenc.e in operntioll 

of, (;riffirl 2:. Hlanb'cwahip, ST. 
I l ~ ~ r t l e n  of I'ronf - Instrnchtions on 

b u r t l t ~ ~ ~  of proof heltl coninsing, 
S(egI(~ z'. I:odirorth, !I:{ : party as- 
sert iug privilrge n ~ n s t  show he  
cwnes within st:~twtory esception. 
Ti7illiun?x 7.. IJrcno~crl Ifonif,, 524; tle- 
fendimt h:~s hnrtlen of introducing 
evit1r11c.e in sllpport of plea in ba r  
ant1 1)leii of w n  jirtlicwtu. Oillikin 
I*. Ci l l ib ' i~~,  i 1 0 ;  court  need not find 
thnt  b1~1c.11 of cwntlition of sus- 
l tr i~siou \r:is n i l fn l  in order to sup- 
port  rerocation of suspension, but 
1 l 1 w l  fitit1 111:it hr rach was  without 
lil1~f111 escnae, S ,  v. Robijrson, "8. 

1;11r(le11 I I ~  Showing Error--G'Irnn c. 
I:ctlf,iylr, XiS: 111 I,(, I17ill of 1'11on1p- 
so,/, 5SS. 

(':ills - T o  n :~ ln lx l  c~l~jec ts ,  F I ' u I I ~ ~ -  
lin 1.. I ~ ' u I I ~ ~ ' I I o I ~ ,  0.76. 

( ' :~nnl -- Evitlencr of contractor's 
negligmce in f i~ i l ing  to  ~ n i ~ i n t a i n  
proper warning signs on highway 
luntler c o n s t r w t i o ~ ~  held sufficient. 
11'11 itc v. Dirkoson ,  Inc.., 723. 

('nrriers--1,e:rse of nnot l~er ' s  vehicle, 
En?plo~ln~ont  Bccwrit!~ Conl. 2'. 

I1rci!/llt / ,~IICR, 597: I ' r t c v ~ ~ n  2:. 

Trtcc.!:i~t!/ Po., 439; r r w l a t i o n  and 
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control, Titilitics Com a. I'r.uc7c 
Lines, 623. 

Cartway-Right to establish cartway 
to public road, Iianicpp v. Land, 
203. 

Certiorari-Where sentence is in ex- 
cess of maximum, cause must bc 
remanded, S. v. Byo.8, 744. 

Character Evidence - .4rgument of 
solicitor that  he could have pro- 
cured witnesses to testify a s  to de- 
fendant's bad character held prej- 
udicial, S. v. Roach, 63. 

Charge - See Instructions. 
Charitable Trusts-Power to appoint 

successor trustees, Mavt v. BZack- 
hum, 231. 

Chattel Mortgages and Conditional 
Sales-Lirn~bcr Co. v. Railking Co., 
308. 

Check-Signing of blank check can- 
not be basis of prosecution for is- 
suing bad check, S. v. Ivey, 316. 

Circumstantial Evidence - Of speed, 
Ti7ilZiamsoii v. Ra~tdaZl, 20; of 
guilt of homicide held sufficient, 
S. v. Horner, 342. 

Clerks of Court - Requiring com- 
pliance bond for upset bid, III re 
H a r d i ~ ~ ,  66;  power to appoint suc- 
cessor trustees, Maxt u. Hlackbur~t, 
231. 

Color of Title--See Adverse Posses- 
sion. 

Commerce - Railroad employer 8nd 
third person tort feasor may not 
be joined in ;in action under Fed- 
eral k:inplo>-ers' Jiability Bct, 
Hruattt 1;. R. R., 42;  liability of 
lessor and  lessee to driver of truck 
under trip-lcnse agreement, Peter- 
son v. T ~ x c k i r ~ g  Co., 439 ; whether 
driver of truck under triglease 
agreement in interstate commerce 
is employee of lessor within mean- 
ing of Employment Security Law, 
Employment Securit?~ Comm. v. 
Breight Lines, 496; income tax on 
corporation engaged in interstate 
transportation is not direct burden 
on commerce, Trartuportation Co. v. 
Curric, 360. 

Comn~on Knowledge--Courta will take 
judicial notic~e of matters within 
mnnlon knowledge, Pcirvon v. I n -  
.~ttrartcc Po., 2'1s ; Witcuto~t-Salcm a. 
A'. R., 637. 

Compenwtiou Act-See Master and 
Servant. 

Complii~nce Bond-For upset bid, Irb  
r?  I I /od i~ t ,  66. 

Con~pro l~~is r  iiud Settlement -- Right 
of insnrer to settle claim. Alford o. 
I ~ r x c t r ~ a ~ ~ w  Cr). ,  "24; burden is on 
party pleading settlement to prove 
it, Gillikiu v. Oillikiv, 710. 

Concurring Xeglipence-Evidence of, 
held s~iftichient for jury, dloody u. 
Nasxe!~, X29. 

Conditional Salrs-See Chattel Mort- 
gages and Conditional Sales. 

Consent dudgn~ents-See Judgments. 
Consider;rtiol~ - Different considera- 

tion n ~ a y  not be shown by parol 
when its elYect is to contradict 
estate cwnvryed by deed. Corutcr 
v. R i d l f ~ ,  714. 

Constit~itio~it~l Law - Bonds of spe- 
cial tau district held not obligation 
of county within constitutional 
provision relating to increase of 
county debt, St,Jcklartd c.  Frarik- 
I i r ~  ('out~ty, 668; supremacy of Fed- 
eral Constitution, S. 1;. Cookc, 484; 
persons who may attack constitu- 
tionality of statute, Ivucrrar~ce Co. 
a. Gold, 2'88: Bi-sell c. I1t.9. Co., 
294 ; a~ntwdments, Luxsitcr r.  Hoard 
of Elct  tto~ts, 102 ; legislative pow- 
ers, Laaxitfr u. Hoard of Elr.rtio~l.r, 
102 ; police power, 8. c. I ) ~ t r ,  188; 
li7irt.uto~~-Snler,~ v. R. R ,  637; 
K o a d  of l'har 11~ac.y c. I,a~ip, 134; 
Derso~~ill itntl civil rights, dlford 
v. 111s C'o., 224; Tl~omas r. Tl~om- 
ox. %!I; cqnal protection and ap- 
l i t i  of laws, Lass~tev v. 
Hoard of Elcc.tio~ls, 102; 6. 1;. Dcu), 
188: R. 1%. ('ooXc, 481: dur process, 
I3rnt.v rq. lsbcvtos TT'orkers, 170; 
N. c.  I'( I 1 !I. 334 ; Tmnsportation 
Po 11. ( ' u ~ I  i ~ .  560; full faith and 
rrcvlit, 7'lcom~h c. Tlronlaa, 269 ; 
Iiocacs c. RI rrrc r,  742 : interstate 
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commerce, Transportutio?? CO. 1,. 
C'nrrie, 560 : constitutional rights 
of persons accused of crime, S. 2.'. 
Perr!~, 334 : S. u. Davis, 318. 

Contempt of Court-Piinishme~rt for 
violating injunction is not pnnish- 
ment for crime, even though act 
of violation constitutes criminal 
offense, Board of Pkartnacll c. 
Lane, 134: civil conteinpt, Stnit11 c, 
8tnit11, 29s. 

Ccntinuance-Of temporary restrain- 
ing orders. see Inju~rctions. 

Colitraetors - Expert witness may 
testify as  to cost of construction 
of house, C'andle c. Sfcannon, 249: 
agreements for arbitration of con- 
troversy, see Arbitration a n (1 
Award : evidence of contracLtol*'s 
negligence in failing to maintain 
proper n-arning signs on highway 
under consrruction held sufficient, 
Tfhite 2,. Dickerson, Z w . ,  723. 

Contracts - Of employment, see 
Master and Servant ; agreements 
for arbitration, see Arbitration 
and Award : construction, S, c. 
Cooke. 484 : performance or  breach 
Ciirtix v. C'adillac-Olds, Znc., 717. 

Coi~tribution -- Where plaintiff sues 
all  joint rortfeasors, defendants 
may not litigate cross-actions as  
between themselves, Bell 1.. I,ac~rl/, 
703. 

Contributory Segligence-In the op- 
eration of motor vehicle, see Anto- 
iuobile~: i ~ ~ f a n t  between ages of 7 
and 14 is incapable of contributory 
negligence, Srlams c. Board of Ed- 
~rcation. 333 : nonsuit for contribu- 
tory negligence, Ci~rriri 2,. Wil- 
liams, 39: High v. R. R.. 414 ; 
Rledge 2%. Il'rigoner, 631 : Wltitr 1;. 
Dickerson, Inc., 723. 

Controversy Without Action-\\'lie~~e 
facts agreed a re  ins~iffic~irnt, the 
cause will he relnal~ded, Senainar~l 
v. Wake C'orr/ztl/, 420: fucts agreed 
constitute +ole basis for decision, 
Board of Pliurmacy I?. f,nne, 134: 
Smith 2.'. S~ni th ,  194. 

Corporations-Only t r ~ ~ s t e r  in bank- 
ruptcy may cue ottict'rs for wrollg- 

f ~ i l  depletion of assets, So lcs Co1.p. 
2'.  To~ct~~vend, OK7 ; tliv~idenils, Ixlrll 
1.. Ixlc~ll h Oo., 417 ; jutlgnient credi- 
tor  nay bring suit ill corporation'\ 
nume only for debt t h e  corpora- 
tion, Caldlaio, Znr.., e. Caldzcell, 
235 ; dissolution, Roll01 v. I,itmbfJr 
Co.. 735. 

('orroboralire Evitlel~cr--Conrt need 
riot esplaiu the difference between 
s~tbstmtive and corroborative evi- 
dence in the absence of request, 
N. v. Iier, 327. 

('c rts-Alfovrl v. I ~ R .  Co., 224. 
('ounwl-Appointment of counsel for 

defendant charged wi'tli less than 
capltnl felony rests in the discre- 
tion of the trial judge, S. 2.. Davis, 
:)18; scope of attorney's authority, 
Itill 21. I'arlcer, 66% disbarment, 
Z n  IY  f;illiland, 517. 

('ountirs--Bonds of specinl t a s  dis- 
trict held not obligation of connty 
tvithin constitutional provision re- 
Intiug to increase of connty debt, 
Stric.klan(1 v. Franklin County, 
00s. 

( 'o~irts -- Qnia tiinet, In  re Davis, 
42:: ; j~iristliction ill general, Kin- 
row-ll'righ t v. Kinvoss-Wrig11 t, 1 ; 
Hi:,-cll 1.. Ins. Co.. 294 ; In  re 
Ihvix, 423 ; warrant lnng not be 
n l ~ ~ r ~ ~ t l e t l  in superior court to 
rllnrge different offensc~, S. G. Wil- 
lii~rn, 340; court limy permit coun- 
4el to ask leading questions, Rlack- 
?wll 1'. IN(,, 3.74 ; exercise of dis- 
cretion iiiil~lies conscientious judg- 
ment ant1 I I O ~  nrbitrnry action, 8. 
1'. Robinxon, 282 : contempt of 
colirt, see Colltempt of Court;  wn7- 
er to nppoint sliccessor trustees, 
Afuxt 17. Rluckbirrn, 231. 

('riminn1 Law - I'nrticular offenses 
see partic~ilar titles of crimes ; 
:~itlrrs and abettors, S. o. Iiontev, 
342; jnrisdiction, R. 2.'. Cooke, 45.3; 
8. v. Tl'ilkins, 340; former jeopar- 
dy. R,  v. Coolie, 48: ; judicial no- 
tice, S ,  V. Coolie, 48.7 ; burden of 
proof. 8. c. Coitvtnr!~, 447; admis- 
sions, R. c. HoriicvS. 342; S. v. 
I.'ranlt~lin, 69.7 ; evidence obtained 
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by unlawful nteans, N. 11. Orarrt, 
341 ; cltnracter evidence, 8. u. Pi t t ,  
55 ; evide~tce cwn~petrnt for rc- 
strictcxl purpose, S. n. E'~'urrklitt, 
605; ; ~ r g ~ u ~ i e t ~ t ,  8. I ; .  120ucal~, 63 ; 
uonsuit. 8. u. l lo~.rro. ,  341' : instrnc- 
tio~is, S. ti. I,w, 325; R. c .  I ' i t t ,  37 ; 
S.  v. Iiriiykt, 384; ~ e r d i c t ,  S. U. 
B r o l c ~ ~ ,  X I 1  ; N. u. Brolc~r ,  314 ; 
severity of sentenve, 8. ti. H ~ c ~ c s ,  
544 ; repeated otfc~~ses,  S. n. IVil- 
kir18, 340; suspt~~liled sentenw, S.  
v. Rohi trw~r ,  1'RL'; cailse on appeal, 
S.  u. I>avix, 318 ; r o  tiornri, 8. ti. 

Ilauix, 318 ; excelrlio~~s i ~ u d  assigli- 
nients of error, S. v. Iirtight, 384 ; 
har~uless and prejudicial error, 
S.  u. I iri iyl~t ,  384; S. u. E'rnr~klin, 
603; S .  u. Rouc.11, 64;  review of 
discretio~titry orders, S. u. Robiri- 
8011, 2s'; cleterluii~atio~i i111ti dis- 
position of cause, S. c. Itobirr~o,t, 
1'SL'; 8 .  L?. H ~ o x ,  744; l'ost Cow 
victiou Hearing Act, S u. Uutiiu, 
315. 

Criu~inal Tresyass-See T r ~ p a s s .  
('roll Hail 111surance - 1,;ludlord's 

crop lie11 does not extend to fullds 
pait1 by insurer under policy of 
hail i t ~ s u r a ~ ~ c e  obttrined by tenant, 
1'c.oplcx u. Iriarrru~cc~c. ('o., 303 ; 
coluputatio~~ of loss w d e r  provi- 
sions of policy, \\'llliford u. 111- 
a u w  11 cc- Co., 5-19, 

Crow-Actions - Where plaintiff sues 
all joint tortfeasors, defe~~tlants  
I I I : I ~  nut litigitte cross-actions a s  
be tweet^ t l ~ e ~ ~ ~ s e l v e s ,  /:ell u. Luccy,  
70:;. 

C'rossi~:gs-.iccitIr~~ts itt grade cross- 
iugs, see liailroads. 

C'ulgable ;\'egligence--8, u. I l e r~cc~~ck ,  
432; S. 21. 3'c2ul, 344. 

1)uluages-Trial court nlay refuse 
ulotiou to set aside verdict as  con- 
trary t o  evidence and then illlo\\' 
additur with consent of clcfeutlant, 
Caudle v. Smrruoti ,  249. 

"1)Bh"-Means doing business as, 
I'cJir.sorb v. I t ~ a ~ o ~ u t ~ c ~ !  Co., 215. 

Deadly Weapon -- l'resuml~tion aris- 
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Uirevtrwl Verdict--Court may direct 
verdict in proper instalices, Hircc~lccr 
v. H o ~ p i t a l  Cam Asso., 395; per- 
twptory  instruction held proper,  
12oat.11 v Itrsrlrancc Co., GL19. 

1)is;lbility - Awards for  par t ia l  dis- 
ability a r e  snbject  to  nlini111m11 
fixed by Con~ l re l~sa t io~ i  .let, lid- 
ltrtlls v. J lc tu l  lJr,odrrcta, 199. 

1 )isbarluent - See Attorney and 
('lient. 

I) iscrrt ioi~itry Order - Setting aside 
verdict )is beiug contrnry to weight 
of evitlei~ce not reviewable, A ~ I I , ~ I Y  
v. l:obt'!/, 98 ; esercise of cliscrc- 
tit111 implies co~~sc i en t ious  judg- 
1ne11t a n d  11ot arb i t rary  action, 8. 
L?. Robiteso~~, 282. 

1) iscr i iu ia~t ion  - Educational q w l -  
ification fo r  registration of voters, 
L t ~ s s i t o  v. Uonrd of Electioles, 102 ; 
sys ten~at ic  exclusion of persons of 
tlefenclilnt's race froin g r a i ~ d  jury 
is tlenial of  equal protectioll of 
1;1ws, and  defendant is  entitled to  
oly)ortunity to  procure evidencde of 
such discrimination, S. v. I'crr.]~, 
334: prosecution of Segroes for  
tresljass on golf course, S. 2;. Cookc,, 
4%. 

1)isortlerly Col~chlct -- 8 v .  1)c7tc, 1SS. 
1)ivorce and  Alin~oi~y-Fnll  f a i t h  and 

crrtlimt to forc.igu jntlginent a\vard- 
ing wstc~t ly  of Ininor cliild resi- 
t le l~t  l~c re ,  l iorucs  2). Rr~r~c ' e . ,  742; 
i11ii11ony without divorce,  butt<^ G. 

l i t r  tfs, 243 ; : ~ l i ~ n o i ~ y  l~endente  iite, 
Iicrftx v. Ktittx, 24::; IIcr~rtdorr c. 
I l t~ r~~rdoe~ ,  248; n~otlification of tle- 
c r w s  fo r  :I l i r ~ ~ o t ~ y ,  R i ~ r o 8 . ~ - 1 1 ~ r i ~ I 1 1  
1,. l i i r~  1.08s- ll'rigle t ,  1 ; decree of di- 
vorce ;is :~ffecting right to  alilnony, 
Ihid:  jurisdiction to awtrrd custody 
of cl~il t lren,  I l ' l ~o r~us  v. Tleotuus, 
%ti!): ci~forc ing decree for  support, 
Smitle v. Stlzitle, 298. 

1)octrilir of Las t  Cllenr Chalice - 
l l~il l iutr~xor~ v. Itlrredall, 20. 

"Iloing Busiliess i n  this State" - 
Within purview of s t a tn~ te  allthor- 
i z i ~ ~ g  service 011 nonresident ilssn- 
c.i;ltion by ser~ic .e  ~ I I  Secretary of 
Stiite, I I c a t ~  V .  .4..;b(,xt08 TVorIic~.s, 

1)onble .Jeop;~rtly - - n'ht.11 f~1c.s con- 
st i tuting tloublr ,jtvq~;~rtly t i 1 1  1101 
alppear fro111 \ Y ~ I I , I Y I I I ~ ,  I I I O I ~ I I I I  10  
qnnsh will I I I I ~  lir. S. 1 ' .  i'oolic.. 
is.?. 

I)o\ver -- 1 1 1  / , I '  \\.ill of h'tirupxw. 
282. 

Ihsenlent  - Right lo  establi.11 cdrt-  
way to public road, I i o / r u ~ l ~  c. 
I,ulid, 203 ; crealion by 11rcscrip- 
lion, Szcllolv c. Fecr nztrce c' ('o.. 4Wl. 

Ikiucational (2u;iiific.ation-l'or regis- 
trat iou of voters, L c t s ~ i t t ~ .  r. h'ocled 
of Elcctio~ea, 102 

I+xtinent-Burden of proof. S11irrgl~- 
 tor^ v. Il ' i ldli~e Corritri., b!l. 

Election of R e ~ u e d i w  - l'l~uc~rcrs c .  
Thorrlan, 609. 

Elec:tioi~s - ()11:11ification of elec- 
tors, I,aasitc,/' c. IEour,d o? 1;lvc- 
tiorca, 10%. 

l h ~ i a e n t  D o i ~ ~ a i ~ ~ - l ' l l o t t ~ ~ ~ ~ o ~ ~  c. K.H., 
.?57. 

Eniployer a l ~ d  Einployee-See J las ter  
a n d  Se rvan t ;  action by f a r u  n-orli- 
rr fo r  u s sm~l t  by  landlord. IIYil 
I,'UIIL.Y t!. Doer<Iu, W 3 ,  
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Employers' Liability Act -- Railroad 
employer and third person tort 
Seasor may not be joined in an ac- 
tion under, Brya~t t  t.. R. R., 42. 

Hntireties - Estates by, deed to 
tenant in co~wmon in voluntary 
partition cannot create estate by 
entireties, Smitlt, v. Sniitlt, 194 

Equal Protection and Application of 
Laws - L a s ~ i t e r  t.. B o a ~ d  of h'lec- 
tions, 102; S. a. Cookc*, 485; sys- 
tematic esclusion of persons of de- 
fendant's race from grand jury is 
denial of equal protection of la\\ s, 
and  defendant is entitled to op- 
portunity to prwure evidence of 
such diwrimination. S. 1.. Prrr!,, 
334. 

Equitable Liens - Equitable asqign- 
ment of accountb receivable, elen 
though registered, is not good ns 
against subsequent actual assign- 
ment of the accounts. I,trnzbrr Co. 
v. Bnnkiny Go., 308. 

Equity - When enfurcenlent of re- 
strictions would be unjust, equity 
will not enjoin violation, Caldtcell 
v. Bradford, 48; equitable assign- 
ment of accounts receirable, even 
though registered, is not good as  
a g a i n ~ t  subsequent actual assign- 
ment of the accounts, Lrtnlber Co. 
2'. Bunkiny Co , 30s. 

Estates - Allotment of income be- 
tween life tenant and remainder- 
man, Phillips v. Gilbert, 183. 

Estates by Entireties-Deed to ten- 
an t  in common in voluntary par- 
tition cannot create estate by en- 
,tireties, Smith a. Sntitlr, 194. 

Evidence - In  crimiual nctious see 
Criminal Law and particular titles 
of crimes; in particular civil ac- 
tions see particular titles of ac- 
tions ; judicial notice, l'tineral 
Service G. Coach Lines, 1-46; Peir- 
son a. IIM. Co., 213 : Winston-Scr- 
lem v. R. R., 637; statutory es-  
ceptions, 1Villia1na r .  E'rtnrrul 
Home, 524 ; transactions with de- 
cedent, I)& re T i l l  of Tlronlpaun, 
.58S; competency of pleadings in 

evidence, Gorrldin v. Inr  Co., 162 ; 
photographs, Hlacbkn'ell v. Lee, 
2.54 ; Electrical Safety Code, Sloun 
v. Liyht Co., 125; admissions, In 
r r  Hvill of Tl ton~p~on.  .788: Rlack- 
wcl[ r. I,( .( , ,  Xi4: IIill 7.. Parker, 
OG!! : opiniol~ trstiu~orly, Hlac.klrell 
v. Lee, 3.54: Candle 7.. S'zrunuon, 
4 9  : inlpeaching own witness. 
Hluc~krrell c .  Lee, 254 : different 
consitleri~tiou may not be sho\vu 
by parol whrn its efl'wt is to con- 
tradict estate con~eyrd  by cleecl, 
C'onner 1.. Ridley. 714 : harmless 
: I I I ~  prejudicial error in the ad- 
nlis<ion or exclusion of evitlmce, 
8. r. Franklin, 695. 

Ex Delicto-Action to rtrover from 
corporate officer for lortious breach 
of trust is ex tlrlicto and not a 
debt within lueuning of B S. 5.;- 

Ex Mero RIotn-Suprenle Colirt will 
take cognizancr of error ex mero 
motu on appenl fro111 cwl~vivtion of 
capital felony, S. c. Kni!/t~t, XW. 

Ex Post Facto Statntes-F:ulargir~g 
tirue limit for~uing pirrt of right to 
maintain action does 11ot upply to 
claims arising prior to enactment, 
McC~'nter G. h's')tj/inwri~tj/ Gorp., 
,707. 

Exceptions-Sufficiel~cy of exceptions 
and assignments of error to fir~tl- 
ings of fact, ( ' u ldn~l l  r. I:radfo~d, 
48 ; I n  re M ~ l l ~ l ~ i ~ ~ t r ~ ~ ,  325 ; excep- 
tions which appear only under ah- 
sigumerlt of error a re  ineff'ect~lal, 
In 1.r McTVI~irter, 324 ; Hnlw~tcn r. 
Buptist Gonuentiow, 392 ; sole ex- 
ception to judgment does not pre- 
sent findings for revieu, Wtrj~ncr. 
v. Honbaier, 363 ; Bwlnzun 1.. Hap- 
tivt Convcntion, 392; appeal itselt 
is exception to juilguent, IVilliarn~ 
v. D o ~ d l t ,  GS3 ; Supren~e Court i l l  
take cognizance of error ex mrro 
motu on appeal fro111 c011viction of 
cnpital felony, S v .  Kntght, 384. 

Executors and Ad~uinistrators - ('01- 
lectiou of assets. In r r  Estatc~ of 
Icos, 176: sale c~f :~hheth of estiltt,, 
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Woody v. Piclcelsimer, 599; Grif- 
fin v. Turner, 678; claims for per- 
sonal services rendered deceased, 
Allen v. Seay, 321; distribution of 
estate, I n  r e  Estate of Ices, 176; 
I n  re  Will of Btimpson, 262 ; Wag- 
ner v. Honbaier, 364; personal 
liabilities of personal representa- 
tive, Gripin v. Turner, 678. 

Expert Witnesses-May testify a s  to 
cost of construction of house, 
Caudle v. Swanson, 249. 

Factors - Factor taking assignment 
of accounts receivable has priority 
over equitable assignee of such ac- 
count, Lumber 00. v. Bankhg Co., 
308. 

Facts - Findings of, see Findings 
of Fact. 

Facts Agreed - Are sole basis for 
decision, Board of Pharmacy v. 
Lane, 134; Smith v. Smith, 194; 
where facts agreed a r e  inguficient, 
the cause will be remanded, Sem- 
inary v. Wake County, 420; Smith 
v. Smith, 194. 

Imprisonment - Yobley v. 
Broome, 54. 

False Pretense - Signing of blank 
check cannot be basis of prosecu- 
tion for  issuing bad check, S. v. 
Ivey, 316. 

Family agreement - For settlement 
of estate, Wagner v. Honbaicr, 
363; held not to  deprive widow of 
her share in personalty under her 
dissent from will, I n  re  Will of 
Stimpson, 262. 

Farm Worker-Action by farm work- 
e r  for assault by landlord, 1Vil- 
Zianm v. Dowdy, 683. 

Pederal Courts-Whether federal de- 
cision precluded prosecution under 
the doctrine of collateral estoppel 
held not presented, S. v Cooke, 
483. 

Federal Employers' Liability Act - 
Railroad employer and third per- 
son tort feasor may not be joined 
in an action under, B ~ u a n t  G. R.R., 
43. 

Findings of Fact-Sufficiency of es- 

ceptions and assignments of error 
to, Caldwell v. Bradford, 48; I n  
r e  McWhirter, 324 ; sole exception 
to judgment does not present find- 
ings for review, Wagner v.  Hon- 
baier, 363; Bulman v. Baptist Can- 
vention, 392 ; where no findings are  
in record and no request for find- 
ings, i t  mill be presunled that  the 
court found facts supporting order, 
Royal1 v. Lumber Co., 733; in the 
absence of exception thereto, find- 
ings will be taken as true, I?, 1.e 
Hardin, 66 ; findings in injunction 
proceedings a re  revienal~le, Coffco 
Co. v. Thompson, 207 ; where facts 
a r e  insumcient to support judg- 
ment, cause must be remanded, 
Peirsoit v. I n ~ u r u n c e  120, 216 ; 
where findings a re  insuffirient to 
support revocation of bubpension 
of sentence, cause must be remand- 
ed, S. v. Robinw~?,  282; of referee 
conclusive when supported by evi- 
dence and approwd by trial judge, 
Hall v. Fayette~iZle, 474; of Em- 
ployment Security Commission con- 
clusive when supported by evi- 
dence, Enzplopaewt Security Comnt. 
v. Freight Ei~tcs, 4%; of Indus- 
trial Commission under T o  r t 
Claims -4ct conclusive if support- 
ed by evidence, Adams z'. Board 
of Educatioqt, 506. 

Fire Insurance-Policy held to cover 
tobacco held on warehouse floor 
for resale a s  well as  tobacco held 
for sale, Smi t l~  D. In8wa11cc Co., 
718. 

Firemen's Pension Fund - Parties 
held entitled in proceeding under 
Declaratory Judgment Act to de- 
termine validity of Firemen's Pen- 
sion Fund Act, A8surance Co. v. 
Gold ,  Conw. of I ~ z s u ~ , a ~ m ,  288. 

Foreign Corporations - Defendant 
nonresident corporation held not 
doing business in this State for 
purpose of service of process, Bul- 
man v. Baptist Convention, 392. 

Forei,gn Judgments - Our court has 
jurisdiction to modify decree for 
support of children for change of 
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condition. Thonlax I?. Thomae, 261 : 
full  fa i th  and  credit  to  foreign 
judgment awarding custody of 
niinor child r ~ s i d e n t  here, Rovacs 
v. Hrc3rcer, 742. 

F'oreseeability -- As element of prox- 
imate cause, Griffin 2'. Hlankcn- 
 hip, 81 : Sled!je r. Il'a!jorrer, 631 : 
li71ritc 1'. Dicker-sow, Itic.. 7'7.7. 

Forfeiture - Evideuce of insurer's 
waiver of forfeiture for  u~isrepre-  
sentntion in a p g l i c a t i o ~ ~  for  acci- 
dent  policy held sutficient to be 
submitted to jury. Gortlrlirc ,I:. I n -  
a r o ~ ~ t r c c ~  Co., 161. 

Former Jeopardy - Conriction by 
cour t  witllout jurisdiction will not 
suplwrt plea, S. 2' ('ookc, 4S.i. 

Fr:~uds ,  S t a tu t e  Of - Contracts af -  
fecting realty, ( ' ~ I I I I ~ ~ I  .Y I:.  R i t l l r ~ ,  
714. 

Freedom T I )  Co~ltract---Allfot.tl G. 111- 
s r t r m w  C'o., 224. 

I W l  F : ~ i t h  and  Credit--Our court  
I ~ a s  jurisdietioii to modify decree 
f o r  s ~ ~ p p o r t  of children for  change 
of condition, Tlronme 2'. Tlromas, 
209 : full  f a i t h  : ~ n d  credit  to for-  
eign jndgment a w u ~ d i n g  custody 
of n1i11or child resitlent here, Ko- 
i.nc*.u L,. B ~ ~ i r e r ,  742. 

(:arage Li:rbil i t~ Policy - Pr*irsoo z.. 
It1xtc11111c.c~ Co., 2l.j. 

G:lsolinr - Person s t ruck by gaso- 
line fro111 plane held s t ruck by 
p1;111e within coverage of accident 
policy, Koac.h c.  Iuarct~rrrcc~c ('o., 
G ! ) ! ) .  

Oest;ltion - I n s t r u r t i o ~ ~  a s  to period 
I I ~  gestation lieltl not prc.jntlicsial, 
S.  r. Iic,!i, 246. 

Gif ts  - -  Stipulation ill ~uortg: . :~ge t l ~ ; ~ t  
debt shonltl be  estinguislied upon 
tle:~th of mortgagee is v;llitl. ll'crl- 
stort r .  T~r i fo rd .  691. 

Golf C'ol~rses -- Prosecution of S e -  
groes fo r  trespass on golf course, 
S. c. Cookc, 45.7. 

C:overmnental I m ~ n u n i t y  -- Held not 
applicable t o  ~nun ic i l ) ;~ l  1):1rk hn r -  
ing rerenue p ro t lnc~ i~~g  ccol~c*essions. 

~ 

Glenn v. I:alci!jlt, 378 : evidence 
held insufficient to  s h t w  t l ~ t  
change of grade  of street  by rail-  
rand colupany incident to change of 
tracks was  done r~ntler goverrr- 
111enta1 in~inuni ty  ol' city, l'konrp- 
aotr. v. R. K., 577: actions under 
S t a t e  Tor t  C l n i ~ n s  ;\ct see State.  

Grade  Crossings -- Accidents a t ,  s r e  
Railroads. 

G m d e  of S' treets-Ihidrnce held in- 
snlficient to show tha t  change of 
g r i ~ d e  of street  by railroad cunl- 
pnny incitlent to  change of trucks 
was done ~ u l d e r  gor6.rnnirntal i n -  
~ u n n i t y  of city, Tltonr1)xott c. I?.' It., 
577. 

Grand J u r y  -- S. 1.. P~ , I , ! I ,  :::{4, 
Habeas  Corpus-$. I.. I)uri.x, XIS. 
Ha i l  Storin Insurance -- I . a~~d lo rd ' s  

carol> lien does not extend to fnntls 
]?aid by insurer under policy of 
hail  insurance o b t o i n ~ l  by tenant,  
l'c80pl('s v. ItlslrNlrcc~~ Co. .  303 ; con1- 
putation of loss mt l e r  1)rorisions 
of policy, 1l~illifoi.d r. I ~ c s r r ~ ~ u r ~ c ~ ~  
Co., 349. 

H:lrn~less and  l 'rejntlici;~l Error-  - 
Subinission of q ~ i e s t i o ~ l  of tlefentl- 
:lilt's guil t  on  theory not srq)port- 
trd by evidence is p r e j ~ ~ t l i c i i ~ l ,  S. r .  
ICtri!jlrt, 384 : nebv t r ia l  will not be 
 warded fo r  Illere tec11nic:ll error,  
111 r e  l17ill of T11oritp.so~r. X S ;  ill 

t he  adnlission o r  esc.lnsion of evi- 
tleilce, S. v. J 'w~rl; l i t~,  GI).;. 

Health Insurance-Srr  Insurnncr.  
EIigli\vays - T s e  of :~l~toolnobilra : ~ n d  

law of the  roatl, see i \n ton~ubi les ;  
w tab l i shn~en t  of c : i r t n a s ,  Iicl~rcrpp 
1'. I ~ t r d ,  203: liability of (.ontrut.- 
lor fo r  injury to n~otor is ts  on 11igI1- 
bv;ly llnder constructio~r.  Il-/I it(, r .  
I)ic,kct.sot!, 723. 

f-lon~icitle - J I a ~ ~ s l ~ i n g l l t t ~ r  ill opera- 
tion of au to l~~ob i l e ,  see Autonlo- 
l ~ i l e s ;  l ~ o n ~ i c i d e  in general, (;oltl- 
b f > ~ y /  t'. 111s. C'o., 86 :  s. r:. l f o r~ tc ,~ . ,  
:I42 : ~nz~nslaughter ,  S. 1 . .  Norctt~r. 
342: S. V. Scol .  .?-I4 : snflicirncy of 
evitleol~c.e and  nonsi~i t .  S. 1 . .  Ilot.~c<~i.. 
342; 8. 1,. Jini!/lct, %Q4: S. I:. Sc'o1, 
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344 ; S, v. I,'clrtotr, :',XI; instruc- 
tions on murder  in first degree, 
S. v. Knight, 384;  instructions on 
less degrees of crime, ibid. 

Hospital Insurance - ISvidence llrltl 
to  show tha t  operation was  for  
pre-existing condition within e s -  
clusion clause, U i ~ ~ c h c r  c. Hoapitcfl 
Care l suo. ,  397. 

Hnsband and  Wife  - 1j:states by en- 
tireties, Smith  v. Smith,  194. 

Illegitiniate Children - Prosecutions 
fo r  failure to  support ,  see Bas- 
tards.  

Illicit 1,iquors - See I~?tosicati l lg 
1,icluor. 

11nl)uted Negligence-Il'11 itc v. Dick- 
o s o ~ r ,  Itlc., 723. 

Incou~e  T a s  - 1)epletion of  nines in 
con~guting,  I t r  r e  Ssscssr~~e)r t  of 
Z'ures, .381 ; inconle tax  on corpor- 
ation engaged in interstate trans- 
portatin11 is  not direct  burden on 
coinlnerce, T~.anapo~.tatio~b Co. a. 
(:iir~.ie, 560. 

1ntlel)endent Actio~ls-Will not lie to 
c ~ m y e l  1)nrchasrr  a t  judicial ,?ale 
to  con~ply with bid, U!jcr.ly v. Dclli, 
5.53. 

I n c l e l ) r ~ ~ d e ~ ~ t  Contrwctors - Within 
~ n e i u l i ~ ~ g  of E ~ n l h y ~ n e i i t  Security 
I.;I\v, X t r~p lo ! j~~~o i t  Sccuvity Co~tatr~. 
c. IJreiylrt Lirtcs, 496. 

Ir~tlic.t~nent and  W a r r a n t  - Kequi- 
sites ;ind snffiviency of inil ictn~ent 
or \v;irrant for particular offenses, 
s r r  part icular titles of cr imes;  
c l ~ r g e  of c r i ~ n e ,  N. c. COUI tlic!j, 
447: u ~ o t i o ~ l s  to cluash, S. v. Pcr.r(j, 
334: R. v. (!ookcr, 484: proof of guilt 
of crime chargerl. 5'. v.  13t.otcr1, 314. 

Ir!tlnstrial C'on~n~ission - See Master 
i~n t l  Servant :  hearings under Tor t  
( ' l i ~ i n ~ s  . k t ,  see State. 

I~~fants--Het\veen ages of 7 and  14 
ir~cnpable of contributory negli- 
genre, Idnrrlu v. l j o t r ~ ~ l  of Erlrirn- 
tioil, 506 : juriscliction to  deternl- 
ine custody, Kovuca v. Brctrc,~., 
742 ; IIL rc  V ~ I l ~ l ~ i t ~ t ~ r ,  324. 

Injunctions - When enforrenient of 
restrictions would be  ~i i i jns t ,  c~quity 

-- . . . . . . . - . . - - . . . -. - - -. . .. . . - - - - 

\\.ill not e n j o i ~ ~  ~ i o l a t i o n .  ('rrldrrcll 
1.. U~~ndforrl .  4S : punishn~ent  for  
violation of injunction. T ~ I ~ ~ I I ~ Y O I Z  
c. Trrmet., 208; adequate rcn~rtly a t  
Inw and i r rqmrable  injury i l l  -en- 
eral ,  I l r  r e  Dntiia, 423 : Iloll  c. 
1-'nucttecill,c, 474 ; enjoin i~lz  viola- 
tion of s ta tu te  o r  ordinancr. I~oc r t~ l  
of Pl~nrnrar.!~ v.  I,u)rc, 1 3 4 :  ~ n j o i n -  
ing prosecution of nc t io i~ .  III I T  

Davix, 423 ; continuance i ~ n d  tiisso- 
Intion of temporary or(1~1.r. I'offce 
v. Tlrompson, 207 ; JIaricikn7;is ti. 

.lc?r~r irrgs, 556 ; J dame r .  College, 
ti74 ; HI[  tclr ilr801f v. f J r ' o c c ~ a i ~ ~ y  C'O., 
7-16. 

Instrncrions-It is e r ror  f t ~ r  court to 
c.llitrge iIS to llliltel'iill Illiltters llot 
raised by pleatlirics. 1l.illitr11la c. 
I)i,lcd,/j, 683 ; pe r tup to ry  i ~ ~ s t r ~ c -  
tion held pro1)er. IZo~t.lr 1'. I118to.- 
U I I ~ Y ~  f 'o., (;99: Ifi1rc11c.1, c. Ifoapital 
C'ar.c2 l s ao . ,  397 ; p e r e l ~ ~ p t n r y  in- 
struction can not be given upon 
conflicting evidence. (:ortltlitl t.. 111- 

a u ~ ~ t i r c c  C'o., 161 ; court  need not de- 
fine r r a s r ~ ~ ~ a b l e  doubt. or charge or 
rsp la in  the difiere~lce lwtwern sub- 
s t m t i v e  a ~ ~ d  corroborative e v i d e ~ ~ c e  
iu the  absence of request, N. c.  I,cc3, 
:3%7; instrnction a s  ~ I I  ~wricld of 
gestation held not 111~j11dici;~l .  S. 
v. Zicg, 246; instrnc.tion (111 burdrn  
of proof held confusing. .VuyIc z'. 

I ; o s~ ro~~ t l i .  !I:{: evidence hrltl to r r -  
clnire rn l j~ i~iss ion of defend;ri~t's 
gnilt of nlnrtler in secvnd degree, 
h'. c, Ii11i!j11t, 38-4. 

I l~sula t ing  St~g1igenc.e J;vi:lrncr. of 
concnrriuc iiegligrnce held suffi- 
cient for jllry, . l loot l~~ 2'. Jftrsacu. 
329 ; evi11e11r.e licltl not to sl:o\v in- 
su la t i~ i f i  n r ~ ~ l i g c n c t ~ ,  11-/lit(, ?'. 1)icl;- 
crson, 723. 

II!SIIRI!I~~ - l ' i l r t i ~ s  hel(1 eut! t l td  in 
procet'ding 11 n (1 e 1. I h3cI:i ra tory 
. Judgn~ent  . \ c s t  to t le t r r~~i i l re  vali- 
tlity of Fi~wnt ,n ' s  I ' c ~ ~ s i o l ~  l~'u1id 
Act. ,I x a c r ~ ~ l ~ ~ r t ~  C o .  1.. f;oltl. ('01121'. 
of I t~aur~ntrw,  2S8 : l a ~ ~ d l o r d ' r  carol) 
lien does not cs t rn t l  to funds  p i id  
by insurer n ~ ~ r l e r  policy of 11~1il in- 
surance obtniuetl by tennnt. 1'c.o- 
/,1cs c. Ilcsl,l~cllrf~e Cr,.. ::03 : con- 
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struction and  operation of poli- 
cies in general, Peirson u. Ins.  Co., 
213 ; IVilliford v. Ins.  Co., 649; 
Roaclr v. Ins.  Co., 699: waiver and  
forfeiture, GouZdin v. Ins.  Co., 161 ; 
fire insurance, Smith v. Ins .  Co., 
718: accident insurance, Roach v. 
In8. Co.. 699; Goldfierg v. Ins.  Co., 
86:  hospital insurance, Hincher  v. 
fIo.sprta2 Care Asno., 397; au to  
i n s ~ ~ r a n c e ,  Pezr.son v. Ins.  Co., 213: 
Alford v. Into. Co., 224; hai l  and 
windstorm insurance, TVilliford v. 
Ins .  Co.,  549. 

Interchange of Freight - Between 
common carriers,  Utilities Cont- 
missron v. Trtick Lines, 623. 

Intersections - See Automobiles. 
In ters ta te  Commerce - Railroad em- 

ployer and  th i rd  person tor t  fea- 
s o r  mag not be joined in a n  action 
under Federal Employers' Liability 
Act, Br!/urit v. R. R., 42;  liability 
of le5sor and  lessee to driver of 
truck under trip-lease agreement, 
Pet (  r ~ o n  c. Trricking Co., 439 ; 
whether d r i r e r  of truck under 
trip-lease a g r w ~ n e n t  in interstate 
commerce is employee of lessor 
within meaning of Euployment  Se- 
curity Law, I?t)~plo!~nze~)t Security 
Colnni. I ) .  Frcaiylr t LLII es, 496 ; in- 
come tax on corporatiou engaged 
in interctdte trar~sportation is  not  
direct bnrtlen on comuerce, Trans- 
portutroi~ Co. P. Crr~.rir, 360. 

I ~ i t r r r e n i n g  Segligence--Evidence of 
concnrrin:: negligence held suffi- 
cient for  jury, Voodu v. Masseu, 
329 : el  idrnce of intervening neg- 
l igrncr heltl insnfficient t o  raise 
i.-ne. I l~lrrtc~ 1.. nrc81,0..uo~~. Itlc., 723. 

Inlo\icnting Licluo~ -- S. L.. lIay,  60 : 
,S. c P ~ t t ,  27 : S 1, H a ~ ~ i i l t o n ,  213: 
S. c. Rrozcn, 311: S. c. B ~ o i c n ,  314. 

In i i tees  - In jury  to bather  in State- 
owned lake when hi t  by boat, Wil- 
Zianbs v. . l f tS~ca i~ t ,  l:: ; person en- 
tering a public restuunlnt to make 
a purchace is a n  1111 itee. Sledge z'. 

TVagoner, 631. 
Involuntary JInn.;l.~r~:hter -- See 

Homicide. 

I ~ r e g u l a r  Judgnlent - S h a r e r  v. 
Slracer, 113. 

"lrregulnr Ronte Carrier"--l'tilitira 
Conirnixsion i3. Trrtck Lines, 62.5. 

I r re lernnt  and Redundant Matter 
Jlotionq to strike,  Ruttn 1.. Katts, 
243. 

Issues-W11ere both esecaution o f  iu- 
s t r u ~ n e n t  and alteration \ \ere anb- 
mitted under one issue. ir~strncstion 
on b n r d w  of proof held confusing, 
Kagle 23. Hox~corth, 93. 

Jeo~ardg-Conv ic t io~~  by court a i t h -  
out jnriadiction will not support 
plea, 8. I?. Coolie, 48.7. 

J e t  Plane -- I'ersou struck by gaso- 
line from plane held strnck by 
plane \ r i t l~ in  ('overage of accitler~t 
policy, Rocic.11 v. I n x i ~ r o n w  Po., 
699. 

Joinder of (';~usrs--Di.roir 1.. 1)ison. 
239. 

Joint  Tortfeasors -- Where plaintitr 
sues all  j t r i ~ ~ t  tortfeasors, tlefentl- 
ants  III:I)- not litigate cross-actions 
a s  b e t \ v e r ~ ~  tl lc~~usrlrra.  Hf.11 2.. 

L,ore!~, 703. 
Judges-Jutlgr I I I . I ~  not ex I I I P ~ C )  1110- 

ti1 u f t n  1~1.111 \scale irregular 
j u d g m e n ~ ~  h'hurc v I?. h'lrur('r, 113 ; 
r e s i d e ~ ~ t  jr~dges h a r e  juristlic~tion 
to hear 111olion fo r  a l i~uony pen- 
(lente lite. IIer,rdon o. IIc'r)tdon. 
248: eserciar of discretion implies 
conscie~~t ion> judgment and not a r- 
bitrary action, S. c. Robinso~r. 282. 

Judgments-1Iotion fo r  jutlgnlent on 
pleadings her Pleacliugs : consc~lt  
j u d g u ~ e ~ ~ t ~ .  III rv 1l7ill of Btinrpxon, 
26";  Ijtr)nc3r 1.. S~rtrinr. 443: con- 
formity of judgment to pleadings 
and  proof. Hoard of Phurtmzc!~ 1'. 
L(trrc,, I34 : ('trctdlr 1'. Atcanson, 24!) : 
Peoples e. Ins.  Co., 303: prmaesa 
:rnd ~ ~ o t i c e ,  Iii~rross-lVriyht u. Rill- 
rows-lI~rirl11 t. 1 : ~uodification or  cor- 
rection by t r ia l  court. Shaz'or r'. 
S l ~ a c e r ,  113; a t tack of judgment>, 
Henderso~tcil le v. Sal ra t io?~ Arrrrl~. 
3 2 :  Shaver v. Shaver,  113: judg- 
ments a s  b a r  to subsequrnt action. 
Iiu~rrcpp 1.. Land, 203 : S. I ? .  ('oolic. 



484; Crillil;i~t, c. Gilliki~t.  730: tllll 
fa i th  a n d  (.redit t o  foreign j l~dg-  
ment awarding cnstocly of ~ n i n o r  
child resident here,  h'ocnr x c. 
Brf rwr ,  742; our  conr t  has  jnris- 
diction t o  modify decree fo r  Qllp- 
por t  of children fo r  change of con- 
dition. Thontns I'. Thonin?, 269; 
where sentenre is in excess ot  m a s -  
imnm, ciause ninst be  r e n ~ a ~ l d e d ,  
S. e. Ryc'rs, 744: euceptioll to jndg- 
ment  o r  signing of judgment. 
('nldirfll 2.. Bradford.  48: W'ago~tcr 
c. Hotlhaitr ,  363; B~rlmntt c. Bap- 
tint Concottioil, 392: appeal itself 
is  e ~ c e p t i o n  to  jndgment. TVillinnln 
1,. Dotvdy, 683 : jndgments appeal- 
able, Riddlc c. Tl'ildc. 210. 

Judicial  Xotice--C'or~rts will not  t ake  
jndicial notice of m n ~ ~ i c i p a l  ordi- 
nances, Wilxorc 17. Kelt 11 cdy. 74 : 
Fillrwnl Rcrricc u. Poarlr J,itlrs, 
146; courts will take  j~ id ic ia l  no- 
tice of nlatter  within common 
knowledge, Pciraolt c.  Iltarr1v)tcc 
Po., 215: 1Vi1rutoit-8nlo1t c. R. R., 
637; Supreme C o i ~ r t  will t ake  ju- 
tlic*ial notice t ha t  par ty  defendant 
in one r a se  is  par ty  plaintiff' in 
a n o t l ~ e r  vase, K ixc l l  t7. I I I ~ ~ I I  nrtcc 
Po., 294. 

J~ id i c i a l  Sales-IS~~forcing co inp l i a~~ce  
with bid, Hgcrl!! r .  Drlk. 55.7, 

Jurisdiction -- .\ction in which ali- 
mony without divorce is allowed 
reniains pending fo r  ~ n ~ l i f i c a t i o n  
o r  enforcen~ent  of prorisions for 
alimony, Ki1tro.ua-ll'~.irfltt ti. Kill- 
ross-Wrigl~ t ,  1 ; when R conr t  finds 
it is  without jurisdication. it should 
dismiss the  a c t i o ~ ~ ,  I I ~  1 ( Dncis, 
423: secx, also, Courts. 

Jury-Right to t r ia l  by jury 011 clues- 
tion of law, l'coylfx ('. I I ~ ~ I I I I I I I ~ Y ~  
Po.. :103: waiver of jury tr ial ,  III 
rt, Gillilatid, 517. 

Kidnapping - 8. r ,  Ii11i(j11t. XM. 
Idahor Ilnions - Scrvi(.e of proceqs 

on nnincwrpnratcd labor nilion by 
service on Secretary of State,  
Reat!/ o. Asbcxtos Workos ,  370: 
Martin c. Hrotltcr~lrood. 409. 

Lakes - In jury  to bather ill Btate- 

o\vnetl Inlie \vlie~i h i t  by boat. Wil- 
lint~ix e. 3lcRtc.o ill. 13. 

I,nntllord and  Tennnt - Landlord's 
crop lien does not estend to fund 
paid by i n s w e r  under lmlic*.~ of 
I ~ n i l  insnrance obtained hy tenant,  
Pcoplcs a. I I I S ~ I I ~ I ? ~ ~  Po. ,  :W:. 

I x s t  Clear Chance - lTvillirrnraoiz v. 
R(ci1rlrtl1, 20. 

1 . a ~  of the Case - Ol(w11 1.. I:crlrigk, 
375, 

"1,aw of the  I . a n d " - T ~ ~ n ~ r s ) ~ o ~ ~ t n t i o ~ ~  
Co. ,c. Ctcrvic. ,560. 

I . n \~ i i  JIower-Injury to school child 
slipping 11 n (1 e r power niower 
-4danfx c. Ron1.d of A'd~crc~tio~t, 306. 

1.t~ading Questions - ('oust nlay per- 
init coi~nsel  to  ask  leading ques- 
tions, Rlarktc.ell e. 1,r.c.. X.74. 

1.css Degrees of Crime - Evidence 
held to  require subniiasioi~ of de- 
fendant 's  guil t  of murder  in second 
degree, S. c. Ki~igl t t ,  384. 

Licensee-Injury to ba ther  in State- 
owned lake when hit  1)y boat, TPil- 
lianls v.  McStcaii~~, 13. 

Tiicenses-Dispensing o r  ac.lling drugs 
by person not  licensed, Roard of 
Plrarmac!~ v. Lailc, 134. 

Liens - Landlord's crop lien docs 
not  extend to  funds  paid by in- 
su re r   under policy of hail insurance 
obtained by tenant,  Peop1c.u z!. III- 
.r#rni)rc~ C'o.. 303. 

TAfe Tenant  -- Respective rights of 
life tenant i ~ n d  remainderman in 
rents,  P1tillip.u c. Crilhc'r'f, 183. 

Limitation of Actions - Statutory 
cllanpes in periocl of liniitatioa, 
-1lcCt~rlf~1. c. +!:'rtyi~rro~i~i(l ('o., 707 ; 
rlisnhilities. A-ir1101.~ P .  El t~~ .~ l i t u rc  
Co.. 462 : pleatlings, A l l r t~  r.  A'ea~, 
321 : qnrstions of fac t  and law, 
.lloblc!j c. H ~ ~ o o ~ t r r .  .74. 

Imcal Law - There  bein% no :.en- 
era1 Ixw iu;~l<ing puhlic t l r n ~ ~ l < ~ n -  
ness a crime. Ioral s ta tu tes  .;elat- 
ing thereto a r e  w l i d ,  8%. I . .  L)rc!., 
188. 

Magazine Rack - IAability of r rs -  
t an ran t  proprietor fo r  fall  of cna- 
tonwr. Elcdgcm c. TVa!/oitrr,. 6:21. 
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3Ianda1nus-TVittsto1r-RaIc?1~ v. R. R., 
637. 

Manslaughter -. See Homicide; in 
operation of Auto~nobile,  see Anto- 
mobiles. 

3Iari jnana Cigarettes - Found on 
tlefentlrtnt a f t e r  lawful a r r e s t  held 
competent in evidence, S. v.  Grant,  
341. 

Marriage - Revokes pr ior  will in 
ttrto, I11 re  TYill of Tenner,  72. 

Jln.ter and  Servant  -- Action by 
f a rm worker f o r  assaul t  by land- 
lord. TVilliarns s. Dowdy, 683; ac- 
t ion fo r  ~ n o n g f u l  discharge, Thorn- 
a8 v. College, 609; Federa l  Fm- 
plogers' Liability Act, Ht.var~t v. 
I t .  R . 4:; : S. C. Workmen's Cam- 
p e ~ l w t i o n  Act, Kellatnv v. Metal  
Ptwtl~tctv Co., 100: La tc..son u. High- 
1 ~ 1 1 1  C'omwz., 276 ; Pef ersow v. 
TI  cickitrrj ('o., 439 : J l t  Cra ter  v. 
A'nr]i~fr r rirf{j C'o., 707 : Employment 
Security Act, Einplo~lwaent Securi- 
11, C'o~lrm. u. Frci!jR t Lines, 496. 

JIent:~l  ( 'apacity - Competency of 
t e s t i n i o ~ ~ y  of t rans :~ct ions  with de- 
cedent, I n  1 e Will of T l ~ o n ~ p s o n ,  588. 

Nines -- 1)epletion of mines in corn- 
pnting income taxes, I n  ,-(: dssess- 
rnrnl of Tares ,  531. 

Jlisndventnre - I n  this action fo r  
civil :~xs:tult. pleadings held not  t o  
r i ~ i s r  defenses of self-defense o r  
at.citlmt o r  ~niswclreutnre, Wil- 
litrmx t'. Dnlc.tl!l. 683. 

Moot ()nestions -- Cons~titutionality 
of s t a tu t e  will not be  determinecl 
in i~et ion  in which there i s  no  
genuine atlversary issue between 
t l r ~  parties, Bi::cll v. Insurance  
Co., 294 : where qws t ion  is mmt ,  
nppei~l  will be  disniissetl. Adams v. 
Co21c!]c8, 674 ; To]~pin!/ v. Board of 
Btltlvulion, 7l!) ; clnestion which 
might become moot n p o ~ i  second 
hearing will not be determined, 
J lar l i f r  1.. Hrotlrcr~lroorl, 409. 

Jlortpages - I'rorision tha t  deed of 
t ru s t  should be cancelled l ~ p o n  
drnth of payer  is valid, 717trlaton r.  
l ' t c i fo~d,  691 : upset bids. In  r e  
II(irdin, 60. 

Motions - For  jntlgment on plead- 
ings, see Pleatlings; motions to 
strilie, set1 Pleatlinqs ; review of 
orders on ~ n o t i o ~ ~ r  t o  str ike,  see 
Appenl and  Er ro r  ; n~ot inns  to non- 
snit ,  see Nonsl~i t  ; motion to qn:i911 
will not lie fo r  mat ters  nlitrnrlc 
t he  record, S. v. COoliI', 48.7 ; tr inl  
court  may refuse motion to  set  
asicle verdict a s  c tn t rn ry  to  evi- 
dence and  then allow atlditnr with 
consent of tlefentlnnt, C'n?trllc v. 
Swtrnson, 249. 

JIotor T'ehicles - See Antoniobilcs. 
Mower - In jnry  to  school child slip- 

l ~ i n g  under power mower. A (lams 
v.  1:onvrL of Etlvrntiott, 500. 

Xunicipal Corporations - .4nnesa- 
tion of terri tory,  Bnrrct: v. Fati- 
cttevill(', 430 ; governn~enta l  inl- 
n ~ o n i t y  fo r  tortr ,  Olrnn 1' Ralei1171, 
375: street., Hall  2,. Ftr.~icftcsille, 
474 : T l ~ o n r p ~ o n  I.. R. R.. 577 ; po- 
lice poner \ .  I'c~rrcll r .  Sowc ' e  Po., 
153 : T17r r~s ton -Sa l rn~  L*. R. R., OR7 ; 
pnblic i~nprovements,  I lordctson- 
srllc v. Soltxfiotr A t n r ~ ~ ,  52 ; sa le  
of r ight t o  t ap  into p r i ~ a t e  water  
mnin f o ~  wrvice  by ninnicipality 
doe.; not con\t i tnte owner n public 
t i t  1 trlifrr v ('rnm?rrisnion 1'. 

H'rrtcr ('ft.. 27:  drtl iwtion ant1 ntl- 
Terse use of alley, Kicl~olan v. 
F~rrni tco  I, Po., 4@2. 

Nunicipal Ortlinances - C o w t s  will 
n o t  take  jl~tlicinl notice of, Tl'tlaon 
v. Keltncd)l, 74 ; Fnnrr  a1 SI w i r e  
v C'oaclt I ~ c R ,  140. 

Narcotics - S. 7.. Gratrt, 341. 
Sat ionnl  Electric:~l Safety Code-Is 

i~ l co~nge ten t  , I <  e~ i t l en re ,  Slonn v. 
Llglrt Co., 127. 

Natura l  Objects - Calls to, F ta t tk-  
Ztn 1'. I~'ct~rll;t~c~r, 6.50. 

S e g l i g e ~ ~ c e  - In operati )n  of motor 
whic le ,  see Auton~trbilrs ; action 
fo r  negligent in jury  against  the  
Sta te  nnder Tor t  Claims Act, s e r  
S t a t e ;  due  ca re  in general, Orif- 
j i r r  v. Rlanl;c.trship, 81 ; T171rltr r .  
DitWraov, 723; injuries to  in- 
vittles. Tl~rllln?na ?. Mfh'wnitr, 1::: 
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Sltdgc I - .  U'agoncr, 031 ; p r o ~ i -  
mate cnnse, Adanis 2'. Roavd of Rd- 
ucation, 506 ; intervening negli- 
gence, White v. Diclicrsoit, 723 ; 
foreseeabilitp, Sledf~c v. TTagoner, 
631 ; White v. Diclieraow, 723 ; con- 
tributory negligence in general, 
Arlnmx 17. Board of Bdtwation, .TOG: 
contribiitoq negligence of minors, 
Arlnrns v. Board of Education, 606: 
sudden emergency, Cocliman 2;. 

Potrrrx, 403; presumptions nnd 
burden ef proof, Briffhi c. nlanli- 
c~ixltip, 81 ; Rloan v. Light Go., 12.7; 
Adart18 v. Board of Ed~rcntion, 500; 
no~~si l i t ,  Griffin a. Blawkemhip, 81 ; 
Sloar~ v. Light Co., 125; Cirrrin v. 
Trilliarns, 32;  High v. R. R.. 414; 
Slr dgc o. Il'agoner, 8.71 ; culpnble 
negligence. S. v. Ha~cocl i ,  432; 8. 
v. Nt ul, 544. 

Negroes - Educational qnnlificntion 
for registration of voters, 1,axsiter 
2'. Roard of Elections, 102; systr- 
matic exclusion of persons of de- 
fendant's race from grand jury is 
denial of equal protection of I n w ,  
and defendant is entitled to op- 
port~icity to procure evidence of 
slich tjiscrimination, S. 11. Perry, 
331; p~osecution of Kegroes for 
trespass on golf course, R. 1,. Cookc, 
4 s .  

Pionresidents - Jiny sue in courts 
of this State, Thoman v. Tlrornnff, 
269. 

R'onsnit - For vnrinnce, 1,zrcaa 2:. 

TT7hitc., 3 : sufficiency of evidence 
and nonsnit in  actions for negli- 
gence, see Segligence; in actions 
for negligent operation of auto- 
~not~iles, see Automobiles ; in ac- 
tions in ejectment, see Ejectment : 
sufficiency of evidence is qliestion 
of law, High v. R. R., 414; motion 
for nonsuit after argiment to jury 
hnq beg1111 is too late, Glcan o. 
Rulcigh, 378; plaintiff' may not 
take voli~ntary nonsuit in proces- 
sioning proceeding, .VcKin?~el/ v. 
Morton, 101; on  nol lion to non- 
suit, evidence is to be considere11 
in the light most fnrorable to plnin- 
tiff, Bloafl v. T,iglrt Po., 12.5; Ili!jk 

v. R. R., 411 : n o  facts or inferences 
may be tlrn~vn fro111 tlte eridencc 
pretlicatetl lipon disbelief of plain- 
t i f f "~  evidencde, I'OV~;?IIOI~ v. Po?~PJ 'R ,  
403 ; tlefendunt's evidence a t  va- 
riance with thnt of plaintiff not 
co~~sideretl  on niotion, C1?wtia 
Cadillat4ltl.u, Zit('.. 517 ; defendant's 
evidence tending to esplain and 
clu14f.v plaintift's evident~e may be 
cousirlere(1 on motion to nonsuit, 
ICii~c.kc~. v. Hospital Care Aabo., 
397 ; esculpatory statements in- 
trotlwetl by Stnte do not justify 
nonsuit, 8. v. IIortrcr, 342 : Supreme 
Court will not allow nonsuit b ~ -  
cause evidence relates to innppli- 
cable theory, since plaintiff' is en- 
titled to opportunity to prove case 
ilntler npplicnble theory, Il'illiford 
v.  Isnrrancw Co., 349; both compe- 
tent nnd i ~ ~ c o m p t e n t  evidence 
~rlliht be c o n s i d e r ~ l  on appeal from 
ortlers on ntotions to nonsuit, 
hlra:icr v. (;as Co., 5.79; nonsuit 
Inny be entered on affirmative de- 
fense when establishetl by plain- 
tifl's eviclence, Qolrlbery v. In -  
x~rra~icc ('%, YO; Ilinvlter v. Hoa- 
pitcil Par(* ACYO., 397 : for contribu- 
tory negligence, C'tirrin 17. Tl'il- 
lian~x. 32;  IIiyk T .  It. R., 411: 
S l f d ~ c  t*. 1l7a.uoner, 0 3  ; Wlritc~ v. 
l)ic.licrxo~~, Ivc., 723. 

Sontuxp~ilitl 1,iqnor - See Intoxicnt- 
ing r,iqlior. 

S. C'. Stnte R:lr--1)isbnrment pro- 
ceedings, In r e  Oillila?td, 517. 

S .  C. Worlituen's Con~lwnsntion Act 
--See Muster nntl Srrv:lnt. 

Sotcs - See Bills nnrl Notes. 
Sotice - Sotice, witl~ont service of 

,process, is snfficient for nlntion for 
~notliticntio~~ or enforcen~ent of nli- 
~uony, Kinroas-ll'ri!llrf v. Iiinro88- 
M7ri!jlit, 1. 

Nuisnrlces - Ortlcr to restrain oiler- 
astion of busiltesu on ground of 
nuisance, I l~r td~iaon  2:. I1rocr,xainy 
Co., 740. 

Objections -. Where evidence compe- 
tent against one tlefendnnt is in- 
c.o~tpetmt for m y  pnrpose against 
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other defendant, general objection, 
without motion to restrict the evi- 
dence, is sufficient, S ,  c. I ' r a ~ ~ k l i n ,  
695. 

Opinion Evidence - Expert witness 
may testify as  to cost of ronstruc- 
tion of house, Cactdlc v. Strflrlsolz, 
219 ; witness may testify there 
were no obstructions on highway 
a t  scene, Rlac.ku;clZ v .  Lee,, 354. 

Ordinances - Courttl; will not take 
judicial notice of rnnnicipal ordi- 
nances, Wilson v .  Kolr tcdy ,  74;  
Fltncral Rcrvice v. Coach I , ~ I I P S ,  
146. 

Overpasses - Ordinance requiring 
railroad to reconstrnct overpass 
held unconstitutional. Tl7irrston-Sa- 
Icna v. R. I?., 637. 

Parent and Child - Prosecutions for 
failure to support illegitimate chil- 
dren, see Bastards ; adoption, sce 
Adoption ; court may award custo- 
dy to person other than father 
when best interests of child rr- 
quire, It /  rc McWlrirtcr, 324; liabi- 
lity for snpport of child, Tltotrtaa 
v .  T I ~ o m a s ,  269 ; court mnst find 
that failure to make payments far 
support of minor child was wilful 
in order to attach defendant for 
contempt, S m i t h  v .  Smit11, 208. 

Pari  Jlateria - Construction of sta- 
,tute, Stric~li la~id v. F r a / ~ l i l / / /  C O I I I L -  
t! / ,  868. 

Parks - Governluental immunity 
held not applicable to municipal 
park having revenue producing 
concessions, Glac 11 v .  Raleigk,  378. 

I'arol Evidence - Different consid- 
eration may not be shown when its 
effect is to contradict estate con- 
reycd by decd, Cor~ncr  v.  Ridlev,  
712. 

Partial Disability--Awards for par- 
tial disability are  subject to mini- 
mum fised by Colnpcnsation Sct ,  
Kcl la~r ts  u. . lfctal Pr.odrrc3ts, 199. 

Parties - Railroad employer and 
third person tort feasor may not 
be joined in :m action under Fed- 
eral Employers' Liability Act. 

/ : I  ~jnict r .  R. R., 12;  joinder of ad- 
t l i l io~~al  p ~ r t i r s ,  Hcvdersonvil le  v. 
Sulrntiorr -11 tr1y. .72. 

l%~.tition - Srtrifh v. Nmith, 194 ; 
1)nria c. G I  tffirr, 339 ; I jnmes  t'. 

Sl( at11t. 44:'B. 
lJart nrr4iil)--Pr it X O J I  2'. Itlk. CO., 213 ; 

1 , 1 r i 1 1 h o  ('0. u. I ianki l~q  Co., 308. 
I':~scivt> Trncts - I'llilliya 2'. Gilb tr l ,  

1%. 

I ' c ~ ~ t l e ~ ~ c y  of A\.\ctioli-dation in which 
alimony without divorce is allow- 
cd remains pending for modifica- 
tion or enforcement of provisions 
for alimony, Rinross-Wright v .  
K i r ~ r o s x - l i ' r t ~ l ~ f ,  1 ; pendency of 
prior action as  ground for abate- 
~nent. Ptttrnotr v. Pi t tmnv.  738. 

l'rremptorg Instruction-Cannot be 
given upon conflicting evidence, 
(7ottldt11 v .  1 1 1 ~ r o a n c e  Po., 161 ; in 
these casrs held proper, Roacll u. 
Irr.otrr~nrrc c v  ('0.. 699 : Hirtcher a. 
IIosprtal ('arc . I  xso., 397. 

Period of Gestation - Instruction a s  
to period of gestation held not  
prejndicinl, S. v. Key, 246. 

Personal Services - Cousin render- 
ing personal services may recover 
on quantum meruit, Allwr v. Seuy,  
3.21. 

Petitions - Signatures of petitionel Y 

for referendum, B a r w t t  v .  Fay-  
ct tcri l lc ,  436. 

Pliarmacy - Board of Pl~arntacy  b. 
L a ~ t c ,  134. 

1'hotogral)hs - May be uked \\hen 
cross-esamining witness, BlackwdL 
0. l,ct., 3.54. 

I'hysicaal FatTs -- .it acane of a d  
dent, 1Villic~r11uot~ v. R m d a l l ,  20 ; 
S. v .  lfatrc~ock, 432. 

Pla~l r s  - Pcrbon struck by g a s o l i ~ ~ e  
from l)Iall(~ hrld struck by 111anr 
wit11i11 cwreragc of accident policy, 
Root 11 c .  I r t ~ r ~ r ~ a ~ ~ t  c Co., 699. 

Plceclings - Self-sen ing declaration 
iu collateral plcading held iucompe- 
Ic~tt aq evidence, Go~rlditr v .  Irt- 
\ I I I - ~ I I ~ ~  Co. .  161; pleading of eta- 
tule of limitation\, iee Limitation 
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of Actions; where plaintir sues all 
joint tortfeasors defendants may 
not litigate cross-actions a s  be- 
tween themselves, Bell v. Lace!,, 
703; joinder of causes, Di.ron T.  

Dixon. 239; veriflcatio~i, Lev?/ 1'. 

Meir, 328 ; pleas in bar, Gillikir~ 
v. Gillikin, 710; demurrer, Dixon 
v. Dixon, 239; Pollatider t i .  Ham- 
lin, 657 : Woodu v. Pickelsimer, 
599; Pennell v. Service Co., 153; 
amendment of pleadings, Thomp- 
son v. R. R., 377;  wood.^^ a. Pickel- 
simer. 399; variance, Lucas v. 
Fki te ,  38 ; jud-aent on pleadings, 
Phillips v. G-ilbert, 183 ; Hill v. 
Parker. 662; motions to strike, 
Butts r. Batts, 243. 

Pleas in Bar  - Defendant has bur- 
den of introducing evidence in sup- 
port of plea in bar, Gilliki?~ t5. Gi l -  
likis. 710. 

Police Power - State nlay regulate 
practice of pharmacy, Board of 
Pl iar?nac~ c. Lane, 134 ; ordinance 
requiring railroad to rebuild over- 
pass held unconstitutional under 
facts of this case. Witzntott-Sulrt,~ 
r .  R. R .  637. 

Power Mower -- Injury to school 
child slipping nuder, Ad(cms G. 
Doartl of Bducatio~i, 506. 

Prescriptio~~i: - Dispensing or sell- 
ing drugs by person not licensed, 
Board of Pltuwnacl~ c. I~alte, 134. 

Presumptions - Negligeuce is not 
presumed from mere fact of in- 
jur.r, W~llruma v. McSrruitr, 1 3 ;  
Il'illiat~mu~t v. ICutrdull, 20 ; Slout~ 
2'. Lbyk l ('o.. 12.5 ; pres~l~ lq~t ion  that 
factual bituation proven to exist 
continues to evist does not ruu 
backward. Sloan v. Liylrt Co., 125; 
no presumption that personal xerv- 
ices rendered by firht cousin were 
gratuitous. Blletr v. 8t.u.11, 321 : pre- 
sumption that public ofliicial has 
performed duty is not proof of in- 
dependent fact, Hall 1.. Pal~r t te -  
ville, 474 : from irlter~tionnl liilli~lg 
with deadly weapon. S. I,. Hnt toll, 
5.59 : rrhere no findings a re  in 
recortl and no recluect for fi~~dings. 

it will be presunied that the court 
forlnd facts snpporting order, 
Rol~al  v. Tmmber Co., 735. 

1'rinc.ipal anil Agent - Liability of 
employer for negligent driving by 
employee see Automobiles : liabili- 
ty of agent to third person, Griffi~i 
I,. T w ~ i e r ,  678. 

Prisoners - Right to recover under 
State Tort C l a i m  Act for negli- 
gent injury, I,aicsot? v. Higlb~al l  
Commissio?i, 276. 

Process - Notice, without service of 
process, is sufficient for rnotion for 
modificution or enforcement of ali- 
mony, Kiwrosv-1Yriql~t v. Kinrose- 
Mrt.iylit, 1 ; service by publication, 
Shaver v. Slbauer, 113; service on 
~ ~ o ~ ~ r e s i d e ~ i t  corporations, Hzllman 
v. Haptist Convetition, 392 ; service 
011 assuciations, Hraty v. Asbevtov 
Ti70l.l;etY?, 1 70 ; Martin a. Broth er- 
hood, 409. 

Processioning Proceeding - IJlaintilT 
may not take vol~uitary nonsuit 
in processioning proceeding, Mr.- 
Ki,i,rey v. Movton, 101. 

I'roxiniate Cause - Foreseeability as 
elen~eiit of, Griffioi c. l:la~iketrsltip, 
81 : Nlc,tl!je c. liia!jot~ct., C31 ; lVlrite 
2'. D i ~ l i e / . ~ ~ ~ ? i ,  Inc., 723. 

Public. Coi~wliience - 4 s  within po- 
lice power, Witzstotr-Salem c. R. R., 
037. 

Public l)runkenness - There being 
110 general law i ~ i a l i i ~ ~ g  public 
drunkenness n criiue, loctil stn- 
tutes relating thereto a r r  valid. 
8. c.  Dew, 188. 

Public Golf Course - I'rosecution of 
Negroes for trespnss 011 golf course, 
S. v. Coolie, 455. 

Public Ofticerb - Pres~unptio~l  that 
ofticer has performed his duties, 
Zfull v. Fayc ttraille, 474. 

Public Ctility - Sale of right to tap 
into prirale \later rnniu for service 
by municipality tloes not constitute 
owner 81 pnblic ntility, T7tilttirr 
Co?tf?,t ixniotr 1.. Il'a tot ('0.. 27. 

l 'kil~li(~:~ tion - S(lrvi(ae 1)y. S h a u  t. v. 
81111 i -v tS ,  11 3. 
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Pnnishnlent - Warrant ~ ~ l u s t  cllarge 
that offense was second offense in 
order to sustain inorensed pllnish- 
ment, 8. v. TVill;itts, 340. 

(>uantum JIeruit - Cousin render- 
inx personal serrices Illily recover 
on qnantilm meruit, dllor v. Scau, 
321. 

Ques l~ i~ l  - Notion to quash will nat 
lie for niutters alit~trd(' the record, 
S. v. Cookc, 483. 

Qnia Tinlet - 111 rv Dat'is, 493. 
Rxlcial Discri~nination - Edwational 

qualification for registraltion of 
voters, Lussitcr v. Ronrd of Elcc- 
tio~tx, 102; systen~ntic exclusion of 
persons of defendant's race frnm 
grand jury is denial of eqtlal pr* 
tection of laws, and defendant is 
emtitled to opportunity to procure 
evidence of such discrimination, 
P. o. Pcrty, 334; lwosecution of 
Srhgroes for tri~spass on golf course, 
8. v.  Coolic, 483. 

Ilnilronds - C'ros\ing and under- 
passes, \l'i~retort-Saktrr a. R. R., 
637 ; accidents n t crossings, I I iq l~  
v. R. IZ., 414; rights of way, 
l'kompeorr o. R. It., 377. 

Itiipe - R.  r. Coto trtvy, 447. 
Real l'arty in lntcrest - Ilcrrdcrsott- 

r>illc v. Nrrlvcr tin11 dl')u!/, 32. 
Re;~sonnblc 1)oubt -- Conrt need not 

define re;isonablr do~tht,  in the ah- 
hwce of rcqut~st, M. o. IAY, 325. 

Ileccivcrs - Alrl~oiutn~eut of rrveircr 
;IS tolling statute of li~niti~tions, 
Niclroluu v. E'tct trrtttr~~ Po., 46'7. 

Receivership - Superior Conrt has 
autl~ority lo order liquidation of 
corpomtion operating a t  a loss, 
Rollall v. Ltrmbo Co., 733. 

Record - Contention not supported 
by record \\il l  not be considered, 
Irc IT IInt.ditr, 66; in habeas corpus 
proceedings, judge may not extend 
tiuw for perfwtinq al)peal, S. v.  
L)a viu, 318. 

Iiefcrence - Ifal l  o. k'u~e t tez ; i l l c ,  
454. 

Referemluil~ - - Signatures of peti- 

tioners for, 13ar'rctt v. Fa~ictteoille, 
436. 

liegistration - Ltcnibcr C o .  v.  Rairk- 
irt!/ Co., 309. 

"ltrgnli~r Rontr Cnrrier" -- Utilities 
t'otrtrrtiauio~t o. Tt*~ick I,ivc,n, 63.5. 

l t ~ ~ ~ ~ a i ~ l d e r ~ ~ ~ i ~ n  - Res1)ectivt' rights 
of life tenant and re~nainderunn 
in reuta, Plrillip~ v. Oi lb ( ' l ' f .  183. 

Iten~and -- Where facrs found a re  
insufficient to sustain jxlyment, 
cause must be ren~anded, Nriritl~ v. 
S i~~i t l t ,  1114 ; l'cirso~t I?. l!?mrattcc 
( ' I ) . ,  21.7 ; w11ere f l i~cl i~~gs :I rfx insuf- 
f l c ie~~t  to snl~port revoc.:rtion of 
suspension of sentence, C:IIIW u ~ u s t  
be ren~iu~dcul, S. c. Robiuxoii, 282; 
where f;ic.ts agrc'ed are i~~sntficient, 
the cause will be reu!nndrtl. Ycm- 
irrnr.!/ o. T C ' u P c  Corirrt!~. 420 : reuand 
for reforn~at iol~ of pleadi~lgs, Dacis 
v. Oriffirc, .i30. 

H w t s  -- Iiespective rights of life 
tenant t u ~ d  re~ilt~intleru~n:~ in rents, 
I ' / ~ i l l i ~ ~ . ~  0. f;ilbwt, 183. 

ltepeated Oflenses - Wclrr,lnt u u s t  
v11;irge that obense was second 
of'fensc in order to sustain irlcreas- 
~d l ~ ~ ~ i ~ i s l ~ i ~ ~ e ~ i t ,  S. O. Il'ilkin~, 3-10. 

1i1.s Juclicata - See Judgments. 
I<csitlel~t .Judges - Hare  jurisdiction 

to hear motion for nliulony por- 
dcrrto lit(., IIct~ttdv~r 11. Ilc~~rftlotf, 
24s. 

Itvhidc~i~tii~l lli~strictions - When 
cuforcci~lc~lt of restrictions \voultl 
It11 lu~just,  ecluity \rill not  enjoin 
rioli~tion, Cult1u:c'll c. 1:r'udfo~-(1, -IS. 

Hwt;lurant -- Liitbility of proprietor 
for fall of customer, S[c~l(jc? v. 
Il'cc!lo~to~, 631. 

I<rstruiuillg Ordt~rs -- Contiuu;~nce of  
tc~l~l)oritl.y, SCH 111ju11ctions. 

1tcstric.tions - W l ~ r n  enforcen~eut of 
restrictions would be unjust, equity 
\rill not elljoin violation. C u l d ~ ~ l l  
c. I~r~ccdfor~d, 48. 

Iiifllt of Wzty - See Autouobiles ; 
er i t l e~~ce  held insufficient t o  show 
t11;lf  c.11a11ge of xracit. om€ street 
11y ~ ,a i l ro ;~d  coi1111i111y i ~ ~ c i d ~ i ~ t  'to 
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change of tracks was done under 
governmental immunity of city, 
T l t o ~ ~ t p s o u  v. R. R., 357. 

Safety Code - Xatioi~al Electrical 
Safety Code is inconq)ctent as  evi- 
dence, Rloclrr v. Ligllt Co. ,  125. 

Sales - Curt i s  v. Cadillnc-Olds Co., 
717 ; I f i l l  v. I'aulor, 682. 

(.;chool Bonds - Of special tax dis- 
trict held not ol~ligation of co1111ty 
within constitntional provision re- 
lating to inc-rease of county debt, 
8tricl;lmrd c. F r a n l z l i ~ ~  Countu,  
668. 

Schools - Lease of property, 8. v. 
Cookc,  4%. 

Searches and Seizures - 9. v. Orall t ,  
341. 

Second Otiense -- Warrant niust 
charge that otiense was second 
otiense in ostler to sustain increas- 
ed punishment, S. v. ll'ilkins, 340. 

Secretary of State- Service of pro- 
carss on ~lnincorporated labor union 
by service on Secretary of State, 
Brat!/  v. Asbes tos  lt'orkcrs, 170 ; 
l l a r t i ~ r  v. B~.otIrerliootl, 409 ; de- 
fendant nonresident corporation 
held not doing bnsiness in this 
State for purpose of service of pro- 
c8ess, Httlntnrc u. Bapt i s t  Cor~acrt- 
t i o ~ r ,  392. 

Self-Ikfense--In this civil a ~ t i o n  for 
assault p lead i~~gs  l~eltl not to raise 
tlefenses of self-defense or accident 
or niisadventure, Il'illiantu v. 
I)orrd!l, 683. 

Pelf-Serving Urclamtio~is - In col- 
lwlrral pleading held incomgetent 
>IS evidence, Oortltl in c. I~ietr  r u ~ r c e  
Vo., 161. 

Sentelice -- Where sentence is in es- 
cws of ~nwsimunl. cause must be 
remanded, S. v. Buers ,  744. 

S e r ~ i c e  - B y  lmhlication. S l t u i x ~ ~  r ,  
S l ~ u ~ c r ,  113: service of process on 
~lnincorporwted labor nnion by 
scrvice on Secretary of State, 
H ~ a t ! l  2.. .Isbratox l l 'orkcrs .  170 ; 
Afnrtin c'. Rrot l ro . l~ood ,  409. 

Service of C'asc on Appeal-In ha- 

beas corpus proceeding judge niny 
not extend time for perfeering ap- 
peal, S.  v. D a d s ,  318. 

Rervient Highway-See  automobile^. 
Settlemei~t -- Right of insurer to 

settle claim, I l f o r d  v. Inszirarzce 
Cio., 224. 

RLgnatures - Harrct t  v .  f 'ul jct tcvi l le ,  
436. 

Signing of Judgment-Exception to 
judgment or signing of judgment, 
Caldwell  v. B r a d f o r d ,  48. 

Signs - E~idence  of colitractor's 
negligence in failing to maintain 
proper warning signs on highway 
under construction held sufficient, 
W h i t e  v .  Diclzeraon, I t i f . ,  723. 

Solicitor -- Argument of solicitor 
that  he could have procured wit- 
nesses to testify as  to defeadant's 
bad character held prejudicial, S. 
v. Roach ,  63. 

Sovereign Immunity - Action for 
negligent injnry against the State 
under Tort Claims Act, >re State; 
held inapplicable to mu~~icipal  
parks having revenue producing 
concessions, Glenn v. Ralerqlc, 378; 
change of street grade by railroad 
in changing grade of tracks held 
not done under city's imuiunity, 
Tholitpson v .  R. R . ,  .i77. 

Speed - See Automobilea. 
State - Injurx to balher in Stnte- 

owned lake when hit by bout, W i l -  
l iams  t r .  U c S w i i n ,  13 ; whether 
federal decision precluded prose- 
cution under the doctrine of col- 
lateral estoppel held not l)resented, 
R. v. Coolce, 48.5; claim. against 
the State, Assurance C o .  c .  G o l d ;  
L a w s o n  v.  Hiylazcay Comnr., 276; 
.4dants v. Hoct1~1 of Ed~cr,atror~,  .:OC;. 

Slatutes - Constitutionality of sta- 
tute nlill not he d e t e r n ~ i n d  in ac- 
tion in nhic.11 there is !lo ;.cnnine 
adversary issue bet wee^^ tllc par- 
ties, Bix;cll c. I n u u r a ~ ~ c r ~  C'o., 294; 
constructioii in puri ~ ~ t n t r ~ , i a ,  
Str ickland c. I I ~ I  C o u ~ ~ t u ,  
688 ; special and general statutes, 
S. ti. Dew, ISS; statute enlarging 
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time limit forniiag part of right 
to maintain action does uot apply 
to claims arising prior to enact- 
men't, Mecrater 2'. Rurliwfering 
Corp., 707. 

Statutory Exceptions - Party as- 
serting privilege must shm,  he 
comes within, Willinnla t7 .  Fnneral 
H m e ,  524. 

Stock - Sale of by esecutris, l l y o o r l ~ ~  
1.. Pickelsiwaer, 599. 

Stop Signs-See .411toiucrbiles. 
Street kssessmemt - Foreclosure of 

lien, Hendersonzlille v. Sulvuticm 
 arm^, 52. 

Streets - Establisl~luent of' bound- 
aries of streets, Hall u. >'u~etteville, 
454;  evidence held illsufficient to 
show that  cl~ange of grade of street 
by railroad company incident to 
rhange of tracks was done under 
governmental iinn~nnity of city, 
Tiro)t~psori v. R. R., . i i i .  

finburissiu~~ of C ~ ~ ~ t r o v e r s y  - W11ere 
facts itgreed are  insufficient, the 
u:~rise xvill be re111;111(lvd, Svrtri)rflty 
7.. TVukr. Cocinf~/. 420. 

Successor T13nstres - Power to ap- 
p o i ~ ~ t .  Muxt v. Hlfcc~l~brrrir, 2 3 1 .  

Sriddeu Emergeucy - Segligeuce of 
persou acting in sudden euier#enc2y, 
('of LIIIU tr I - .  I'olwr.8, 403. 

Srun~nt~ry .Tl~dguient - Plaintiff held 
1~11ti tletl to ~nmnlary  judgment on 
111rtlrrt:l1;111:: ill ntt:wlilnent, HIII r .  
nu 1r.uc,11. 9;. 

SIIIIIIIIULIS - See Process. 
S ~ ~ l w r i o r  ('11111.1 - See Courts. 
S r ~ e  I - Will take jutlicial 

notic+ tl1:11 pxrty tlefentlant in one 
c.:isr is I~ar ly  plaintiff i11 another 
c:~se. Ki::cll 11. I~rnrrr'nrtce Co., 294;  
s r i s ~ r y  jurisdiction, 171.  1.c 

nu !.is. 42:: : jurisdictiou :rnd re- 
vie\v, w e  Appwl :r11(1 I<:~w)r, C'riul- 
i11:11 r,a\v. 

ings are  insufficient to support r e  
vocation of suspension of sentence, 
cnnse mnst be remanded, 8. v. Rob- 
i n s ~ ? ,  282 ; court need not find that 
breach of condition of suspension 
was wilful in order to support re- 
vocation of suspension, but must 
find that  breach was without law- 
fol excuse, S. v. Robinson, 282. 

Tax Foreclosure - Where plaintiff 
in ejectment relies on tax deed, he 
must introduce judgment roll in 
addition to commissioner's deed, 
Sl~ingleton v. Wildlife Commission, 
89. 

Taxation - Limitation on increase 
of debt, Stricklar~d v. Franklin 
Colrnty, 668;  income taxes, In  re 
A~sessmmt  of Taxes, 531;  Tru~rs- 
portation Co. v. Currie, 560;  action 
to recover tax paid under protest, 
I'ramportutzon C'o. v. C'urvie, 560. 

Tasicabs - Insurance or bond o i  
taxicab operator held not to cover 
injury to person in private garage 
under ordinance in this case, Per- 
rell v. Ser-ctce Co., 153. 

Telephone Liue - Injury to em- 
ployee stringiug new telephone 
line under p w e r  line. SIonr~ v. 
Liykt Co., 125. 

Temporary Restraining Orders - 
Continuance of, see Injunct ious. 

Tenants in Conlrnolr - Partition, see 
Partition ; conveyance by tenaut, 
St~ritlr v. Smith, 194. 

Theory of Trial - Governs al~peal, 
lJool~lr~s rl. Irrxctr.urrcf, Co., 303. 

r .  Iobt~cco - Policy held to cover to- 
II:LCY.IJ held on warehouse floor for 
rc~salr ;IS well :IS tobacco held for 
s:ile. 8tr~ilk 7:. I n x ~ r t u r c ~ ~ ~  Co., 538. 

Torts - Action for nt,gligent injury 
;~x:linst the State under Tort 
C'lain~s Act, bee State:  p a r t i c ~ ~ l a r  
tort< see Segligence, Trespass, 
hnto~~iobilrs,  and particular titles 
of torts: contribution and joinder 
of ioiut tort feasors, Hryarrt v. 
I? .  A'., 43 : 1J(211 c. llnce!/, 703. 

'I'r;~lhc. Lighth -- See Autoniobiles. 
'I'r,:~lls;~c.tiol~s -- With decedent, co~n-  
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petency o f  testimony o f ,  In 1.c Will 
of Thompson, 588. 

Trespass - S. v. Cookc, 484. 
Trial - Trial o f  criminal actions see 

Criminal L a w ;  trial o f  particnlar 
actions see particular titles o f  ac- 
tions; questions of  law and o f  fact,  
Peoplcs v. Ins. Co., 20.5; Higk 2;. 

R. R., 414 ; nonsuit, Glen?r v. Ra- 
leigh, 378; Sloan v. Light Co., 125; 
High v. R.  R., 414; H i ~ i c i t r ~ ~  v. 
Hospital Care Asso., 397; Curtis v. 
Cadilhc-Olds Co., 717 ; Cockma?~ v. 
Powers, 403; Lucas v. Wkitc ,  38;  
Goldberg v. Ins. Go., 86;  directed 
verdict and peremptory instruc- 
tions, Gouldin v. Ins. Co., 162; 
Hiaclicf~ v. Hospital Care Aaso., 
397; Roach v. I?is. CO., 699 ; in- 
structions, Williamu v. Dolcdu, 683 ; 
Saglc v. Bouworth, 93 ; motions to 
set aside verdict, Cattdle v. Sicurc- 
son, 249. 

Trip-Lease Agreement - O f  vehicle 
in interstate commerce, Peto.sou v. 
Trucking Co., 439 ; whether driver 
of  truck under triplease agreement 
in interstate conimerce is employee 
of  lessor within meaning o f  13n- 
ployment Security Law, B~rlplou- 
~ncu t  Security Conam. v. Freight 
L i w s ,  496. 

Trusts - Ultimate beneficiaries held 
not entitled to  demand payinelit o f  
corpus so as to defeat l i fe  income 
of  the widow, Finkc v. T, ccat Co., 
370; par01 trusts, Crr~c~cov v. I t i d l c ~ ,  
714; successor trustees, Maat v.  
Hluckbrcvn, 231 ; merger o f  legal 
iind equitable titles, IJlrtllipx a. 
Gilbert, 183. 

Turlington Act - See Intoxicating 
Liquor. 

Underpass - Ordinance requiring 
railroad to reconstruct overpass 
lleld unconstitutional, Il'r~rato~c-Sa- 
It 111 v. R.  R., 637. 

Cndue Influence - In  esecution o f  
will, I I L  vc 1V111 of Tlrompaort, 2%. 

Unious - Service o f  process on un- 
incorporated labor union by service 
on Secretary of  State, I l ~ a t ~  U .  

Asbestos TVo~+xrs, 150; Martin v. 
Brotheri~ood, 409. 

Upset Rid - Compliance bond for, 
In rc Havdirc, 66. 

IJtilities Comnlission - -  Petition 
for interchange o f  freight, Utilities 
Commission v. Truck Lima, 625;  
Jurisdiction over private water 
n~ains ,  r'tilities Conam, v. Water 
Co., 27. 

Variance - Retween allegation and 
proof, Lucas v. White ,  38. 

Verdict - IXscretionary order set- 
ting aside verdict as being contrary 
to weight o f  eITidence not review- 
able, Ai~vctis v. Robpu, 98;  trial 
court may refuse motion to  set 
aside verdict as contrary to  evi- 
dence and then allow additur with 
consent o f  defendant, CaudZc v. 
Su~anson, 249 ; verdict o f  guilty o f  
illegal possession, without referen- 
ces to  indictment or warrant, is 
insufficient to  support judgment, 
S. v. Brotm,  311 ; S. v. Broux ,  314 ; 
court may direct verdict in proper 
instances, Hi~iclrrv v. Hospital Care 
daso., 397 ; peremptory instruction 
held proper, Roue11 v. Insuratwe CO., 
(399; of  assault on a female, 5'. v.  
Courtney, 447. 

Verification - In  action on note 
verification is not required and 
therefore void verificeation is not 
fatal, Idcv!~ u. Mcir*, 3%. 

\.aid dudgmcnt -- Sliuvc'r c. Sliaecr, 
113. 

\yclluntary Manslaughter S e e  
I-Iomicide. 

Voluntary Sonsuit - Plaintiff may 
not take voluntary nonsuit in  pro- 
cessioning proceeding, ~ V c K i ~ t t t e ~  
v. Movto~r, 101. 

Voters - Educational qualification 
for registration o f ,  Lassitcr- v. 
Iloavd of kJlcctioi~s, 102. 

IVaiver - Evidence o f  insurer's 
waiver of  forfeiture for inisrrpre- 
bentation in  appliwtion for accident 
policy held suflicieiit to be subrnit- 
ted to  the jilry, Gouldin c. In- 
sco.a~~cc Co., 161 ; \\aiver o f  jury 



trial. I I I  ve Gilliland, 517. 
Warehowe - Policy held to corer 

tobacco held on n- rehouse floor 
for repale a s  well as  tobacco held 
for sale, S m i t l ~  v. I l t ~ r ~ ~ w l c e  Go., 
718. 

Warnings - Evidence of contractor's 
negligence in failing to maintain 
proper n arning signs 011 highway 
under construetion lwld sufficient, 
Wlrzte c. Dickersort, I IW. ,  723. 

Warrant - See Indictmeut and War- 
ran t :  warrant may not be amended 
in superior court to charge differ- 
ent otfense, S. v. IViZkins, 340. 

Warranty - Breach of warranty in 
sale of automobile, Hill v. Parker ,  
662 : C'rirtis v. Cadillac-Oldu, Inc. ,  
717. 

Water Main - Sale of right to tap 
into priraie water nmia for service 
by municipality does not consti- 
tute owner a public utility, Ctil i-  
tie8 C o ~ ~ ~ i t ~ i s s i o i r  1%. ll'a tev Co. ,  27. 

Wl1i4g -- See Iniosieating 1,iqnor. 
Widow - Right to dower, see Dower. 
Wills - Family ngree~uent for dis- 

tribution of estate held not to de- 
prive ~vitlow of lwr share in per- 

solialty wider her dissent from 
will, In 1.e W i l l  of R ~ ~ I ) I ~ Y O I I ,  "2; 
re roca t io~~ by subseql~ent marriage, 
I ~ L  ?.e TT7ill o f  T e w w r ,  72 ; undue 
influence, I I I  re W i l l  of T l ~ o m p s o ~ r ,  
388; mental capacity, i b i d ;  cow 
struction, Bilrkc v. T r u ~ t  CO.. 370: 
estates in trust, Pirillips o. Gilbert ,  
18'3: Firtke o. T ~ v i s t  GO., 370: stip- 
ulation in mortgage that tld)ts 
should be estinguisllecl u p o ~ ~  death 
of mortgagee is valid, ITulxto)~ v. 
I'lciford, 691. 

Witnesses - Expert witness may 
testify a s  to cost of construction of 
house, Caudle v. Stcanson, 249 : 
witness may testify there were uo 
obstructions on 11ig11wa.r a t  scene, 
Rluckxelt  c. Lee,  334 ; Competency 
of testimony of' transactions with 
decedent, Ijt 1.e ll'ill o f  Tlro)npuo??, 
8 :  testimony of derlarations 
competent upon issne of n~entnl  
capacity, Itt ve Ii'ill o f  Tltotl~psort, 
388; court may permit c o ~ u ~ s e l  tu 
: ~ l <  leading qnestior~s of witness, 
l'laclitwll I* .  I,ec~. 354. 
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ANALYTICAL INDEX. 

ABATEMENT AND REVIVATI. 

§ 3. Pendency of Prior  Action in General. 
Where jurisdiction of the court has nttached a s  to the partie@ and the 

subject matter in a n  action, which action remains pending for the purpose 
of granting relief thereafter sought hy mi i~~dependent  action, the court 
mill ordinarily disniiss the independent action e.r were motzc in order to 
preserve orderly procedure and avoid mnltiplicity of snits and save costs. 
Ruerly e. Delk,  6.58. 

The pendency of a prior action betwee11 the suiue parties for the same 
cause in a State court of competent juristlictio~l works a n  abatement of a 
subsequent action either in the same court or in :inother court of the State 
having like jurisdiction. Pittman v. Pitttnan. 738. 

g H. Pendency of Pr io r  Action - Identity of Actions. 

Ordinarily, the test to determine wlietl~er an action should be abated 
on the ground of the pendency of a prior action is whetlter there is u 
srtbstmtial identity a s  to the parties, subjwt matter, issues involved, and 
relief demanded in both the actions. Piftn~utr r. Pi t tn?ai i .  738. 

The pendency of a proceeding before the clerk to remove an ntlministrn- 
trix on the ground that  the :tdministratrix was not the true midow of the 
deceased is not ground for the abalemr>nt of a subsequent action involving 
title to  land dependent upon whether the administratrix acq~iiretl title by 
snrvirorship in a n  estate by the entireties, s i ~ ~ c e ,  even t l~ongl~  one issue 
is common to both, the parties, the subject u~atter.  :1ni1 the relief den~anded 
nre not the same, and in one the facts a re  for~ntl by the vlerk ant1 in the 
other the facts must he found by a jnry. Ibid. 

ARORTIOS. 

3. Causing Miscarriage of o r  Injury to  Pregnant Woman. 
Conflicting evidence in this prosecutiol~ for violation of G . S .  14-4.7 hrld 

sufficient to be snbmittect to the jury. P. 1'.  IN?,  327. 

ACTIONS. 

2. Right of Konresidents t o  Maintain Action in this  State. 
Sonresidents have a right to il~stitutc~ ;in clctiorr in this State as  one of 

the privileges guaranteed to citizens of the s r r r ra l  st:ltrs. 'I'ho~)rux 1;.  Tl~oman, 
269. 

§ 3. Moot Questions. 
Whenever in the course of l i t i g ~ ~ t i o l ~  it beconies apparent that there is 

a n  absence of a genuine adversary issue betweell the parties, the court 
should withhold the eserrise of jurisdiction and d i s~ l~ iss  the i ~ ~ t i o ~ l .  Bi??ell 
G. IHS. C'o., 294. 

8 5. Where Pluintiff's Own Wrong is Hasis for  Cause of Action. 
The common law ~nasi lu tlmt 3 persou will not be allo\vetl to take ad- 



vantage of his own wrong has been adolrtcd as  l~ublic. policy in this State. 
111 re Estate of I w s ,  176. 

Where settlement for wrongful death is made 011 basis of a distrihutee's 
negligence, such distribntee will not be ycwiitted to share therein. Ibid. 

# H. Distinction Between Actions on Contract and  in Tort. 

An action for breach of duty imposed by law arising upon a given state 
crf facts is c s  dclicto and in tort and not c.r co/itt~ac~tti for a debt. Caldlazc, 
Jirc. v. Caldtccll, 233. 

1. Nature, Construction end Operation of Statutes in  General. 

Statutes dealing with adoption and creating rights to succession in an 
;~tlopted child ordinarily will be given prospective effect only under the general 
rule tha t  statutes in derogatioil of the common law will be strictly construed, 
but where the statute expressly provides that its provisions shall apply to 
adoptions whether granted before or after the effective date of the act, there 
is no occasion for interpretation, and the act applies to the derolutinn of 
estates of those dying intestate af ter  the passage of the act, regardless of 
the date of the decree of adoption. Rotnctt G. Caitr, 428. 

ADVERSE EJOSSES~SION. 

# 14. Advcrw I'OSSCLS~OII of Public Ways. 

The rule t h a t  indi\idunls n~ny  not acquire titlc to any l ~ r t  of a nl~~nivipal 
street by encroaching upon or obstructing the wine in any way, (:.S. 1-47, tltws 
not apply when the evidence fails to show that the mi~nicipality had any 
title or rights in the locws ilr q~to. Ifall G. Pa~cttcci l lc ,  454. 

r j  15. Color of Titlc. 

A\ deed ih color o f  title only for the h n d  tlwigll:lterl and dewrihed in ir. 
r\'lti~tr/lcto)r v. Wildlife Contn~., SD. 

Color of title is a paper writing which purltorts to couvey land b11t which 
1:lils to do so. ( ' a ~ m w  v. Davis, 740. 

Where the description in a deed is in~ufficicnt to icleutify the land, the 
tlcecl cannot operate as  color. Ibid. 

# 1 .  Pcriod St-cessirry t o  Ripen Title b) Adv~1'6c 1'0s~cb4on. 

.idverse pnssession of lands for twenty years without color or for s r v a  
years luider color of a deed or grant will rilwn into title. Cat.t.otc c. D a c t ~ ,  
7-10. 

3 Z3. Suft'iciency of Hvidence, Nonsuit and 1)irectcd Verdict. 
'L'lle burden is upon the party claiming title by adverse posses*ioi~ for 

seven years under color to fit the description in his deeds to the land he 
da ims  under them, and when the parties waive a jury trial and c1;liruant's 
evidence fails to fit the description in his deeds to the land claimed, judg- 
ment again<t claim:tnt will be aftirlurtl. Ca~.t.orc c. Daciu. 740. 
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AGRICULTURE. 

a 2. Lirn for  Supplies and Advancements. 
Where u tcnunt procures and pays for a policy of hail storm insurance, 

nothing else appearing, tlie landlord's statutory crop lien for advancements. 
G.S. 42-15, does not estend to the fund paid by insurer under the policy 
after damage to the crop by the risk covered. People8 v. Ins .  Co. ,  303. 

APPEAL AND ERROR. 

1. Nature and  Grounds of Appellate Jurisdiction. 
Where new trial is awarded upon one assignment of error, questions raised 

by other assignments of error relating to matters that may not recur o n  
retrial, need not be decided. GouWin v. Ins .  Co., 163. 

U'l~ere appellant is given notice of a motion and appears a t  the time and 
place designated for the hearing of the case in its regular order at a regular 
term of court, and participates in the hearing and agrees that the judge 
tuigl~t sign judgment after term, all without raising the question whether 
the motion was required to be in writing, he will not be heard on appeal to 
raise t(his question. Peoples  2;. Ins .  Co. ,  303. 

The jurisdiction of the Supreme Court is derivative, and where the court 
below has no jurisdiction, thc Supwu~e  Court can acquire none by appeal. 
At1anl.v c. College, 674. 

W 2. Supervisory Jurisdiction of Snprrme Court and Matters Cognizable 
E x  Mero Motu. 

Where it appears on the face of the record proper that the couplaint fails 
to state a cause of action, the Supreme Court will take cognizance of such 
tlrfect e r  r~cero ntotu and dismiss the action. Crrltllnw, I t ~ c . ,  v. Caldzwl l ,  28.7. 

The Supreue Court mill take judicial notice that a party defendant in 
th r  case under consideration is a party plaintiff' in another case hrard on 
appeal the same week. B i x e l l  v. Ins.  Co . ,  294. 

While ordinarily questions not dcterminative of the appeal wilI not be 
decided, whcn a question of pure law is in controversy, the Supreme Court 
umy, in the exercise of its supervisory jurisdiction, determine the question 
ilk o r ~ l r r  to avoid protrnction of the litigation. I n  r e  Dauis, 423. 

3. Right to  Appeal and Judgments  Appealable. 

['pun special appearance by additional tlefendnnts joined under G.S. 1-240, 
and motion by them to dismisf for want of valid service, the court ordered 
ue\\ process to be served upon them Ilcl t l :  The jndgnwnt did not attempt 
to adjudicate the validity of the previous service, lior was the efficacy of 
the rierv prwcss then justiciable, and therefore the order affected no sub- 
stautial right of tlie additional defendants and their appeal therefrom is 
tlis~uissed R i d d l e  v. Wil t l e ,  210. 

6. Moot Questions and  Advisory Opinions. 
Ortlinalily, the courts will 11ot pass upon the constitutionality of a statute 

in an action in which there is no actual antagonistic interest between tht. 
parties, or where ift appears that the parties are  ns one in interest, and de- 
sire the same relief. hi,-:el l  v. Irts. Co. ,  294. 

Where, pending appeal from order dissolving a temporary restraining 
order, Ihe act sought to be restrained has been clone, the appeal becoues 
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academic and t l ~ v  Suprrnie Court will esgr*s no opinion as  to the ~ueri ts  
of tlie n~oot  (111ehtioll presented hy the appe;~l. 4 tlnitr u c. Collcgc, 674 : I'oppirry 
v. Roarrl of 1;defc~r tiorr, 719. 
d qrles1io11 which n ~ a y  become ~noot ,  tlrge~lding npon the adjutlic.atio~~ of 

:rt~crtl~rr qncstion involrt~tl, will lw reserved for decision when nece55ary 
to the tletcrmi~~ation of the ;7ppe;ll 3 1 ~ 1  till c .  Rtotkci leoc~tl, 409. 

$ 10. F o r m  of and  Sccessity for  Objcetions, Exceptions and dssign- 
merits of Error. 

.hi ;~ssi;niiitwt of error niwt ht, based o11 an rwxption appearing ot 
rccord, m ~ d  when the record Icails to show that a certain procedural stel) 
had bee11 taken, n rccdtation that  such step hail been taken, appearing 
solely ill the assignn~ent of error, c;inl~ot be advanced as  the basis for a 
legal conclusion. I r t  I T  IIar~lirc. 66. 

The rules governing appellate procedure are  mandatory, and when ap- 
pellant fails to comply, the appeal may be clisn~issed. Hiott v. Dacia, 69. 

An as~ignment of error nilwt show what question is intended to be pre- 
sented withont the necessity of paging through the record to find the awerted 
error, and a Inere referencc i r  the assignment of error to the record page 
wl1e1.e the :tbserted error may be discovered is not sufficient. Zbid. 

Escelrtio~is which ilppear nowhere in the record escept under the assign- 
ments of error a re  ineffectual, since till esccytion must be duly noted a t  the 
l)roper time. 111 I.(. .If('Wli itVc'r, 32-1 ; 13lelnlarl a. Baptist Con vcntio)!, 39". 

# 20. L'a~tics I h t i t l e d  t o  Object and  Take Exception. 

An i ~ t l d i t ~ ~ r  to the R I I I O I I I I ~  of recovery by the trial court with the consent 
of defendant is not prrj~ldicis! to plzintiff, and he may not object thereto 
on t h r  ground that tllc ~ e r d i c t  should h a w  heen set aside for inadeqnate 
;I \v;~ rtl. ( 'nwik c. Swnrcxo~r, L'1!). 

The f ; t i l ~ ~ r e  of a1q)rllnnt to preservp exception to the refusal of the trial 
w n r t  to set asitlc. the verdict and grant  a new trial. or failure to escsept 
to the signing of thc jndgrnc~t ,  (lops not warrant tlic;~nissal of tlie appeal, 
vince the a p l w l  itself c40nstitnte.; ;in esc'eption to t h t ~  jndgment. Wtlllanls 
v. I)ofrd!/, 683 

5 22. ObjtvAions, Hxceptions and  Assignnwnts of Error to Pindingy of 
Fact.  

A sole escel~t io~l  to tho jntlxmcnt :lnd nssignn~ent of error that the court 
rrrod in signill;: ;he jntlgu~crlt and in his conc111sio11s and findings of f:~(:t 
for that they wcw :rgwinsr th?  weight of, ant1 not siistained by, the evitlenrc, 
is ;I Irro:idside :tssignn~ent of error 1ulsnl)l~)rtetl by exception, nhiclt does 
not. present for rc3view the clmpetcw4y or sufticiency of the evidence upon 
!\-llit.ll thv filltlillg~ arc1 1);lst~I. ('alrllrcll I,,. Braiifor~rl, 48. 

\\rhprc no rxcq)tiu~ls arc  taken to the admission of evidence or to the 
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findings of fact, or, if taken. a re  not preserved, it will be presumed that the 
findings a re  sugp)rted by competent evidewe and they $\re  binding on ap- 
peal, nntl the appenl presents only wl~ether the f w t s  f o ~ u ~ t l  nntl conclusions 
of law support the judgn~ent and whether error appeurs on the face of thr  
record. III re YcTl'lrirte~., 324. 

38. Effect of Fai1ut.e to Discuss Exceptions and  Aasignmcmts of Error  
i n  t h e  Brief. 

@ 39. Presumptions and Burden of Showing Error. 
The burden is on nppellnl~l to mnke it appear not only that the ruling 

cwmplained of is erroneous, hrit also ~ I I H I  the error is nlnterinl and preju- 
dicial. GI/  I?]? C,  Rtrl~i!jlr. 3 3 .  

a 40. Harmless imd Prejudicinl EITOI* in Geneval. 
A new trial will not be :tnarAed for mere twhuicnl error, the burden beiug 

nlml apl~ellant not ouly to show error b11l to &on. that th r  alleged error 
\vas prejudicial in a111c11111tinu to t l ~ c  tlouittl of' solne sril~sti~ntinl right. In re 
I17rll of Tltonzl~sor~. 5hS. 

# 41. Harmless and 1'1.rjudicinl Er ror  in Admission o r  Exclusion of 
Evidence. 

The introductiou i r ~  evidence of t n o  private ncts which hat1 not  bren 
pleaded, but  which r?fer to two other private acts properly plratletl and in- 
troduced in evidence. will not be l~cltl for prejudit-ial error wheu it appears 
t h i ~ t  the ztd~erse lmrties 1Yer.I not ti~ken by surprise by the inlroilnctio~i of 
the unpleatled ncts : I I N ~  that the fi~ilnrc to plerltl tht.111 W:I% n r~ t  111aterial. 
U u l l  v. I'a!ietteeille, 454. 

'lke refnsal of the corut t u  strike certain testin~ony. eve11 111o11gh SIWII 
testimony be technicully incoulgrtent, cantlnot justify a ne\v trial when its 
:~tlu~issir~n iq not sufficiently prejutlicinl its to 11ilvtb affected the result. III vr. 
I i ' i l l  of Tlroi~tpso~r, 5SS. 

l'hr udn~icsion of evit1enc.e cannot be Ilc~ld prej~~tlicinl wlwn cvitlenrcb of 
the s:llue import is atlu~ittetl without objection. Ibid. 

The refuqal to strike testin~ony ordinarily i. not prejudicial when othcr 
trstin~on)- to the snnlr ii111)11rt has thc~rrtofore bwn ~ ~ t l ~ n i t t c d  witho~it objec- 
tion. Ibitl. 

45. Error Cured by  Verdict. 
Where it is determi~~ed that the asserted ilgent was not negligent. nonsuit 

:IS to the party sought to be held linblr Iipon the tloc2trine of ~ ~ ~ r p o ~ r d e a t  
xrrperio, cannot be l~ilrmfal. 1i111rt c. Durin. 69. 

a 46. Review of Discretionary Matters. 
The discretionary ruling of the t r i i~ l  jridge in setting aside the vertlicr 

;IS being contrary to the weight of the evidence is not reviewablt. on nppeal 
in the abscnce of nbnse of tliscretio~~. Alrr~'118 I.. Kob?l/, 98. 

The esercisc of tliscretion implies c~ol~sc~it~~rtioud ~ I I ~ ~ I I I P I I ~  a~l t l  not nrbi- 
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trary action. S. v. Robiwson, 182. 
Ordinarily, a motion to amend is addressed to the sound discretion of 

the trial court and its ruling thereon is  not reviewable on appeal, but when 
the denial of the motion is based upon a n  erroneous holding as a matter of 
law a s  to the scope of the issues raised by the pleadings and a s  to the legal 
c4frct of the testimony, the denial of the motion is reviewable and must be 
held for error. Woody v. Pickchimer, 599. 

# 47. Review of Orders Relating to Pleadings. 
The denial of a motion to strike, even though the motion is made ill ap t  

time, will not be disturbed on appettl unless the matter objected tn is irrel- 
n-ant or redundant and nnless its retenttion in the pleading will w n w  
harm or injustice to the moving party, but when the matter is irrelwrrnt 
m i l  p ~ ~ j n d i c i a l ,  the denial of motion to stribe mill be reversed. Rnttx L;. 

Ratts, 243. 

49. Revicw of Findings o r  Judgment  on Findings. 
In the absence of an exception to any finding of fact, the fact* sf.1 forth 

iu the court's findings must be accepted a s  established. In  m I lnrd in ,  66. 
Wl~cre there is no request for findings of fact and the court makcw no 

qrcific findings, i t  will be presumed that the court accepted as  true for 
the puipcwes of its order the facts alleged in the 1)leading which support t11e 
order. Royal1 c. Lumber Co., '73.5. 

Findings of fact  of the trial court are  conclusive on appeal when supported 
hy evidence. Baaty v. Asbestos Tl'orkers, 170. 

Where the faots before the court a r e  insutficient to su~stain the judgment, 
tlie cause must be remanded. Smitlb v. Smith, 194; Pcirson v. Ins. Co., 215. 

Where, in the submission of a contiwersy to  determine whether certain 
of plaintiff's properties a r e  exempt from taxation (G.S. 105-296 (4), there 
is conflict between  the agreed statement and a n  exhibit attached a s  to the 
nature and use of certain of the properties and the relationship of the oc- 
cupant to plaintiff', and a s  to other properties, the facts agreed a r e  insufti- 
eient to determine with definiteness the taxable status of such properties 
the cause must be remanded for further proceedings. Seminary v. Wnkc 
( 'orol t~,  Forest, 420. 

The fiudings of fact of the referee, supported by competent e r i d r n t * ~  and 
approved by the trial judge, as  well a s  additional findings made by the 
judge upon tlie hearing and supported by evidence, a re  binding OJI appeal. 
If all  u. Fullctirvillc, 474. 

Whrrt. the crucial findings of fact nlatle by the referee and approwl  and 
confirmed by the judge are  supported by competent legal evidence a n d  snp- 
port the conclusions of law made by the  referee and confirmed by the judge, 
the judgment supported by such f indiq:~ and conclusions of law will he 11p- 
held. Ibid. 

5 30. Review of Injnnction Proceedings. 
In  injunction proceedings the Supreme Court is not bound by the findings 

of fact of the trial court, but nevertheless Ihe presumption is in favor of 
such findings, and appellant must assign and show error. Coffcc Co. v. 
Tl~ompso~t, 207. 
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5 51. Review of Judgment on Motions fo r  Nonsuit. 
The evidence mnst be t a k w  in its entirety in determining its snfticiencp 

to over~wle rucltion for  onsu suit entered a t  the close of all the evidence. Ili!/lt 
1:. R. R., 414. 

The fact thnt plnintitf's evidence reli~tes to nn inapplicable theory of 
liability not justify nonsuit, since plaintiff is entitled to have an oppor- 
tunity to prodlice. if he ran, evidence establishing liability up011 the correct 
theory. IVilliforrl 2:. Ins .  Co., 549. 

Rot11 compc>te~~t ant1 i~tcompetent evidence must be consitleretl on appeal 
in determining tlte s~iftkiency of the evidence to overrlile ~lonsuit. Frn:icv I?. 

Con Co. ,  539. 

5 60. Law of the Case and Subsequent Proceedings. 

A decision on a former appeal constitutes the law of the case in respect 
to the questioris therein p reser~ t t~ l  and decided, both in subsequent proceed- 
i t~gs in tlte trig11 court and on subsequent ilppeal upon substantially the snnie 
evidence. 0 l r 1 1 t ~  c.. Rnlciqlr, 378. 

ARBITRATION AND AWARD. 

W 1. Arbitration Agreements. 
The requirement of an arbitration agreement that the arbitrator should 

reuder his dccision not later than thirty days from the date of closing the 
hearings does not require the delivery of the award to the parties within the 
tilne specified, it being suffic4ent if tlte arbitrator signs his award iind i t  is 
rewived by tllr arbitration tribunal within the time limited. Poe & Sons 2,. 

T ' ) t i ~ : e r ~ i t ? ) .  817. 
Ordiunrily. any person who has a dispute with another person may sub- 

mit the dispute to arbitration without the joinder of all the parties who 
hare a joint interest in the matter. Ib id .  

4. Proceedings by Arbitrators. 
Arbitratoru a re  not bound to decide according to law when acting within 

the scope of their authority, and may make an award according to their 
notion of ju'tice without assigning any reason, and therefore in the arbi- 
tri~tion of n constructiot~ co~~t r : , c t  upon controversy based on alleged defect 
in the materials or fnulty workmanship resulting in the leakage of a number 
of sliower4. t h e  act11i11 nwnber of ~howers  involved and when the defects 
\\ere reported by the owner to the contractor are  addressed solely to the 
arbi t r i ~  tor Poe & Soria 5. U ? ~ i v e r s i t u ,  617. 

a 7.  Cor~clusiveness and  EfPect of Award. 
Where cwntroversy between the owner and the contractor as to the con- 

tmctur's liability for leakage in showers in the building, allegedly due to 
defecl in ~n t~ te r ia l s  or fnulty workmanship, is submitted to arbitration, the 
a\v:rrtl uf tlw arbitrator within the scope of the inquiry is conclusive on the 
parties, rrotwitl~standing ally errors on the part of the arbitrator in regnrd 
to the la\\ of fact., and, the subcontractors not being parties, it will be as- 
autued that the 1itlbilit.v of th.1 contractor alone wns within the scope of the 
agrcAtblurllt, 311~1 the arbitrator properIy omits any decision as  to the liability 
of *nl)cwntructors. Poe & Sons 2;. Universi tu,  617. 



780 ANALYTICAL IKDES. [248 

S. 3. Right of Officer to Arrest Without  Warrant .  
When tlie victim of an assault and robbery points out defendant to an 

ntficer a s  being one of his assailants, the officer has the duty to arrest de- 
fcndant \vithont a \v;lrrwnt ant1 search his person. notwithstandin that 
defendnut is later convicted only of the misdemeanor. S. v. Grant ,  341. 

ASSAYLT 9 S D  BATTERY 

8. Civil Actions fo r  Assault. 
A civil actiou for assaiilt and hatters incident to an unlawful arrest is, 

apart  from the false imprisonment, barred by the lapse of one year from 
the alleged assault. Mobley v. Kroonre, 64.  

In this action for assault through malice or gross negligence, defendant 
did not allege that he shot plaintiff through accident or misadventure, but 
alleged that  plaintiff was injured a t  some other time and in some other 
manner than a s  set  forth in the complaint, and that  defendant had no con- 
nection with the injury whether it  was brought about by accident or other 
means. H e l d :  Defendant's allegations negatived the theory of injury by 
accident o r  misadventure a s  a defense in behalf of the defendant, and there- 
fore a n  instruction presenting the defense of accident or misadventure is 
erroneous. TiTilZianw v. D o ~ r l ! ~ .  6S8. 

In  this action institnted by a worker against defendant landlord to re- 
cover for ass;iult through malice or gross negligence, defendant alleged that 
plaintit'f n-as injured a t  some other time and in some other manner than 
a s  set  forth in the complaint, and fnrther alleged that  a t  the time in ques- 
tion. as  some other \vorkeis approached him in a lneuacing manner, he fired 
one shot into tlic ground. Defendant's eridence was to the effect that the 
s l ~ o t  was recovered f ~ o n l  the ground and identified as  having been fired from 
his gun. Hcld:  I n  the light of defendant's allegations. the plea of self-de- 
fense \v;is not raised, ancl an instrnction presenting this defense to the jury 
ntnst bc held prejudicial. I b t d .  

3 1. ('rinlh~al Assault in Gcnera1. 

S o  \\ords, ho\vc\ver ~ i o l e n t  or insnlting. ji~stify n bloiv. G o l d b e ~ y  c. Z i t \ .  Co. ,  
>Ci. 

d.9. 1-4-33 rt,l:ltes only to ~wnishment nnd creates no  new offense. S. D .  
Co~crt ir  c!l, 447. 

I11 :I lirosccution of a m;~lc person for assault upon n female, the presuiup- 
i i 0 1 1  is tlult t l ~ e  t1cfentl;lut i.; c w r  IS years of nge. x i th  the bnrt1e:i npoll 
11efend;ult to sliow as n matter of defense., relevant solelr to punishment, 
that lle n-as not over IS years of n g c  a t  tlie time the offense was committed, 
if this be the case. 8. c. Cuurtitc!r.  447. 

$j 11. lndictlncnt and Warrant.  

.\n indictincnt for asslnlt  upon a female need not charge that  defendant 
~ v a s  over 1s p a r s  of age a t  the time of the. alleged assault in  order to sup- 
port l>unislmcnt as  for a general misdemennor, since the age of the de- 



ft.nfli1~1i is no 1)iil'i of the f~fl 'e l l*~ blit relates solely to l)ullislllllctit. +q, 0. 

('o!ct,tr~c.$ 447. 

$ 12. I 'rrslui~l~tions r~ncl Llurdrn of Proof. 
Where lhc intlic.t~~lellt contni~is no nverment that defelldant was 11r.cr 18 

yeiirs of agrt a t  the tilnc of the alleged assault, defendant's plra of not 
gnilty, \vithont   no re, does not put in issue whether he was over I d  years 
of age ;it tlrc time the offeilse was committed. S. 2). Cowtltey,  447. 

9 17. Ve~*dict and l 'unishn~cnt .  
Ordinarily, \\-l~ethcr a defendant was over 1s years of age a t  the time the 

offense \VRS co~r~iuitted, 40 as  to wa:rant punishment as  for a genrral inis- 
de i~~eanor  nlwn conviction of defendant of assault upon a female. is for 
the r l c t r r~ l~ iu i~ t io i~  of the jury and not the court, and may be appropl.iately 
tlcte~~ntinetl npo11 ;i separilt? issue, with presumption that defendant Tvas 
over IS  years of age being evidence for the consicleration of the j u r ~  upon 
the question. S. c.  Co~rt.t~tc!j, 447. 

U'l~rn a n ~ r l e  defendant, during the progress of his trial on an indictment 
( ~ l ~ a r g i ~ i g  an assault on a female or a more serious crime embracing the 
charge of ;~ss,lult OII a female, testifies that  he was more than 14 years of 
a g e  a t  the t ime of the assaiilt, and there is no evidence or contention to the 
~ o n t r a r ~ ,  the collateral issne as  to defendant's age need not be 5ubmitted 
to or ans\vcrrd by the jury in order for the verdict of giiilty of assault upon 
a fen1;ile to \\;irrant pmiishment as  for a general misdemeanor. S. r. Grimes, 
226 S.C. 323, modified to this extent. Ibid. 

.\ rcrclict of guilty of assault on a female is a permissible ver(1ic.t on 
an indictment for rape. I b i d .  

9 1. Rights ; I I I I ~  Intet'ests .assignable and Transactions C o n i t i t u t i ~ ~ g  
Assignn~cnt. 

.\ ~v~tltlition:ll s;llt? of rn\v ~~ln te r ia l s  to be used by the manufacturer in its 
hr~si~less. nit11 provision that the ~nanufacturer might sell the manufactured 
g o ~ ~ I s ,  in w l ~ i c l ~  cvrnt 1-11? seller should be entitled to a proportiouate part of 
111e accounts receivable, or in the event of a cash sale, to the cash paid, con- 
stitutes ; u ~  equitable assignment of accounts receivable and cash realized 
hy  the nlani~fncturer purswnt  to the contract. Lztntber Co. 2;. Barflii~rg ('0.. 308. 



serred on it  by service on the Secret;~ry of State when it is doine busi- 
ness in this State. Hectty e. S s b o ~ t o s  Ii'o~~lic~t~+, 170; Mavtitt e. Rrotk~vltood, 
409. 

ATTACHJIEST 

§ 11. Liabilities on Defendant's Bond. 
Where plaintiffs recover jnc lgn~e~~t  :\gainst defendal~t in the main action, 

in which the gnrnishees a re  served, G.S. 1-440.22, and there is no attack 
upon the validity of the attxcl~ment nor demand for a jury trial for dis- 
solution of the attachment, G!S. 1-440.36, plaintiffs a re  entitled to summary 
jndgment on the undertaking signed by defendant and one of the garnishees 
for the release of the property from the attachment, the property having been 
sold aud being incapable of delivery in kind to plaintiff's. Hill  c. Datrson, 9.7. 

AlTORNET A X )  CLIENT 

(i 8. Scope of Authority of Attorney. 
Where a complaint is sufficient to allege one cause of action, the fact that 

plaintiff's attorney statcxl that thc nature of the cause of action was for a 
relief not supported by the allrgations, does not justify the granting of (le- 
fendant's motion for j~ tdg~nent  on the pleadings. Hill  c. Pavker, 662. 

Q 9. Disbarment Procedure. 

There a r c  two methods by which nn atlorney may be disbarred, the nne 
judicial and the other legislative. It1 t.c Cil l i la~rd ,  515. 

1)isbarruent proc.cledings a r r  iu the nature of a civil action rather than a 
r r iu ina l  prosecut ion. Ibid. 

The 193'7 amendment to G.S. 84-28 providing that the Council of the North 
Carolina State Bar  should have power to formulate rules of procedure gor- 
erning disbarment proceedings which shall conform a s  near as  may be to 
the procedure provided by law for hearings before referees in compnlsors 
references, relates to the formulation of rules of procedure incident to hear- 
ings before the Council o r  the Trial Colnruittee and not to procedure upon 
appeal to the (Superior Court. I b i d .  

Failnre of ~ e ~ l h ~ l l t l ~ n t  in disbarinent procec'dings to demand jury trial and 
tender issum incident to his appeal from the Trial Committee to the Conncil 
ant1 from the Connril to the Superior Court t l o ~  not waive his right to trial 
by jnry in tllc Superior Court of thc issues of fact raised by the pleadings, 
since neither G.S. 84-2s nor the rules and regulations of the Nortll Carolina 
Stale Bar  rontain any provisions sufficient to deprive the respondent of the 
rig111 to trial by j i~ ry  in Ihe Superior Conrt expressly granted by the sb tu te .  
Ib id .  

The ~efus:tl of reslnn~lent 's nwtion upon appeal to the Strtle Bar  Council 
to 11aw the. 1:rweedinrs relnandd to the Trial Committee for the co~~sidera-  
tion of additional evidence cannot he prejudicial when the trial in the Su- 
pc~rior ('onrl is bs jury upon the written e~ idence  in the cause, which in- 
rlr~des tlw ntltlitional evidence imtrodnc-d in the hearing before the Council. 
Ib id .  
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§ 6. Safety Statutes and Ordinances i n  General. 
The violation of statutory rules of the road designed to provide for human 

safety is negligence per sr unless the statute provides that  its violation shall 
not constitute neglipmce as  a matter of law. Fmernl Service v. Coach Lincs, 
146. 

7. Attention to Road, Look-Out and Due Cart- i n  Gmrra l .  
Fundamental to the right to ol~erate any motor vehicle is the rule of the 

prudent man declared in G.S. 20-140, requiring a motorist to operate his 
vehicle with due care and circumspection so as  not to endanger others. 
Fttneral dervice v .  Coach Li??cs, 146. 

Ij 18. Right Side of Hoad and Passing Vehicles Traveling in Opposite 
Direction. 

A mornrist driving on his right side of the highway may assume that ve- 
hicles approaching from the opposite direction will observe the rules of 
the road and remain on their right side of the center line, and while the 
right to  rely upon such assumption IS not absolute, i t  does obtain unless there 
is something to put him on notice that the driver of a n  approaching car is  
in a helpless condition or for some cause will not remain on his right side 
of the highway. Lucas v. White, 38. 

An instruction on the right of a motorist to assume that  an approaching 
vehicle would yield one-half the highway in passing held not objectionable in 
limiting such right to a motorist himself observing the requirements of the 
statute, when such instruction, considered in context, is to the effwt that a 
motorist is not entitled to rely on such assumptian if such motorist was him- 
self then driving on his left side of the highway and was thereby mntribut- 
ing to the hezard and emergency that  existed immediately prior to the col- 
lision. Blackwell v. Lee, 384. 

§ 17. Right of Way a t  Intersections. 
I t  is unlawful for the driver of a vehicle along a servient highway lo fail 

to stop and yield the right of way a s  required by stop signs duly erected, 
but such failure is not contributory negligence per se, but is only evidence 
upon the issue to be considered with other facts adduced by the evidence. 
G.IS. 20-158(a). Williams v. Randall, 20. 

The operator of a vehicle along the dominant highway is under no duty 
to anticipate that the operator of a vehicle along the servient highway mill 
fail to stop as  required by statute, and in the absence of anything which 
gives o r  shocld give him notice to the contrary, he is entitled to assume 
and act upon the assumption, even to the last moment, that the operatar of 
the vehicle on the servient highway will stop before entering the intersec 
tinn. Ibid. 

The driver of a vcliicle along the dominant higli~vay does not have the 
absolute right of way in the seiise that hc is not bound to exercise ordinary 
care in regard to vehicles traveling along the servient highway. Ibid. 

G.S. 20-158(c) deals only with red and green lights a t  intersections out- 
side of municipal corporate limits and is inapplicable to a traffic light within 
a municipality having red, green and amber lights. Wilson, v. Kennedy, 74.  

A motorist is guilty of negligence as  a matter of lam if he fails to stop in 
obedience to a red traffic light as  required by municipal ordinance, G.S.  
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20-169, and such negligence is actionable if i t  prosin~ately causes the death 
or i n j u q  of another. Cuvrin u. Willmm, 32. 

The fact that  a motorist enters a n  iutersection facing a green traffic con- 
trol signal does not relieve him of the duty to maintain a proper lookout, 
lieep his ~ e h i c l e  under reasonable control, and operate it a t  a speed and in 
such manner as  not to endanger or be likt.1~ to endanger others 11pol1 the 
l i ighwa~.  bat nevertlieless. he may assume and i ~ c t  upon the assumption that 
motorists facing tlie red light will observe the ~ u l e s  of the road ant1 rtop in 
obedience to the traffic signal Ibad. 

Whether a motorist entering an intersection fuced with a green traffic con- 
trol signal is guilty of contributory negligence as  a matter of law in failing 
to look for  traffic on the intersecting street depends upon whether cnc l~  fail- 
ure wn< a proximate cause of tlie collisio~~ with a car entering the inter- 
section against the red traffic light, and nonsuit for such failure is proper 
only if he could or should have seen that the other car would not stop in 
obedience to  the red light in time to have aloided the collision. Ibid. 

Where the municipal ordinance governing traftic control signals having r d ,  
green and nmber lights is not introduced iu evidence, tlie ditferent signal6 
will be given that interpretation which a reasonably prudent oppmtor of a 
motor ~ e h i c l e  should and would understand nud apply: when a motorist is 
faced with the red traffic light, 11e is required to stop, when fuced b~ the 
amber lignt, he is warned that  red is about to appear and that it is l~azard-  
ous to enter, the auber  light being for the purpose of affording :L motorist 
who ha9 catered on the green light an opportunity to clear the intersection 
before the c ~ o s s  traffic is invited to enter. Irrlso?c. v. ICe~~rrc'd!/, 54: E'u~tttrl  
Ilonw r .  ( ' ou (  11 1,1111 A ,  146 : l 1 7 t 1 1 ~ ( m 5  P .  I '~IWI (11 1Io11rt~. 524. 

A green traffic signal does not guarantee sxte passage througlr :in inter- 
section, but the driver entering an intersection while faced wit11 tlw green 
light mnat ncrertl~eless exercire the care of :I reasonably prudent person 
under similar ccmditions. Wzlson v. Iiemed!i, 54. 

ET en though the municipal ordinance go\ e r ~ ~ i n g  the llse of intersections 
controlled by traffic control signals is not introduced in evidence, the use of 
tmffic 11ghts a t  intersections is g'ncral and the nleaning of the lights nell 
understood, and such signals will be obeyed by a reasonably prudent person; 
tlie red light gives warning of danger, and a green light or "go" signal is 
not a conl~nand to go, but is a qualified permission to proceed la\~fnl ly and 
cnrefnlly in the directiou indicated. Fuwe~ a1 I i o ? ~ ~ r  7.. Coaclt Li~ccs. 1-10, 

Tl1e statute giving ambulances on emergenc3y thlty the right of \\:IT. a t  
intersecticm does not relirve the operator of u p r i ~ u t e  or public an~bulanc~e 
of the duty to exercise due care, and does not require u inotorisf to yield 
snch ambulnuce the right of way until the niotorist hears and co~~ll)rehends 
its siren or ncrning sound, or should h a ~ e  11e:lrd nnd untlnstood its nlealr- 
in:: in tile r \ e r c i ~ c ~  of the rare  of n renhon:~bl.~ p ~ n t l r ~ ~ l  ] W I W ~ I I  Ihrd: 11 illt(o~l, 
v. FN?ILI a1 Home, 524. 

G.S. 20-15S(c), prescribing the right of n a y  a t  intersections contn~lled by 
trnthc cwrlrc~l lights, appliw only to swll  light> ontritle of ttr\v~l.: ;111tl ritic. 
but cities arc. not denied tlie authoritr to regulate the 11101 enlent of traffic 
a t  street intersections. G.S 20-15S(b). Ibid. 

If the tlrivcr of a n  ambulance belie\es Oolrcc fide that I I ~  is operating the 
vehicle on an emergency trip :'nd gives tlie uarnmg required by statute. lle 
is accorded the statutory 1)rivile~r and is tbntitletl to rely OII the a s s u n ~ p t i o ~ ~  
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that other ruotorists hearing and understanding the sound of his siren will 
yield the right of way. lVilllam8 v.  Funeral Home, 524. 

Notwithstanding the unequivocal testimony of certain witnesses that they 
heard the sircn of the ambulanre operated by defendant for a distance of 
some several blocks, the testimony of other witnesses equally unequivocal, 
that they did not hear the siren until thc ambulance was within a few feet of 
the intersection. is some evidence that the siren was not in fact sounded 
in time to provide a warning to plaintiff motorist approaching along the 
intersecting street. I b i d .  

Provision of a n  ordinance permitting ambulances on emergellcy dnty, giv- 
ing proper w ~ l n i n g ,  to proceed past red or stop signals after slowing down 
as  niay be ncceqLaiy for operation, grants the privilege only when the ambu- 
lnnce can proceed with safety to others who have a legal invitation to use 
the intersection. I b i d .  

The duty of a motorist, even though entering an intersection while faced 
with the green traffic light, to use ordinary care and maintain a proper look- 
out, iq not to be lueasured by the duty of a motorist traversing a railroad 
crossing, and although a inotorist traversing an intersection must be vigilant 
and is charged with the duty of noting trafflc along the intersecting street 
which a reasctnably prudent Inan would see under the circumstances, he is 
not reqnlred t o  anticipate ~~egligence on the part  of other drivers. I b i d .  

li 19. Sudden Emergency. 
One who ie required to act in an emergency is not held by the law to the 

wisest choice of conduct, but only to  such choice a s  a person of ordinary care 
and prudence, Gmilarly situated, would have made. Locknzan u. Potcers, 403. 

One cannor escape liability for acts otherwise negligent because done under 
the s t rew of an emergency if such emergency was caused, wholly or in ma- 
terial part,  l t ~  his own negligent or wrongful act. I b i d .  

W 36. Pleadings and  Part'ies. 
Where plaiuriff sues both joint tort-feasors, neither may mnintain cross- 

action against the other for affirmative relief not gernlane to plaintiff's 
action. Bell a. Luce?~, 703. 

9 30. F V e s u ~ ~ ~ p t i o n s  and Burden of Proof. 
Negligence is not presuniecl from the mere fact of an accident. Williantson 

2'. K a ~ r d u l l ,  20. 

37. Relevancy and Competency of Evidence i n  General. 
Trstimolq that there were no obstructions on the highway a t  the scene 

of the accidcnt except a sign post a t  the south shoulder is competent when 
it refers ~ o l e l j  to the presence or  absence of any physical object or condi- 
lion that might have a tendency to obstruct the driver's view, and is, there- 
fore, a staten2ent of fact by the witness. Principles of law relating to the 
competency of opinion evidence as  whether a n  identifled object was suffi- 
cient to o b t r u c t  the driver's view are  inapposite. Bluclitrell v. Lee, 354. 

5 39. Ph~slcwl Facts  a t  Scene. 
The physical facts a t  the scene of a collision iuay swnli louder than testi- 

mony of witnesses. 8. v. Hamock, 436. 
While physical facts a t  the scene of the accident may tend to indicate er- 

cessive speed in proper instances, when plaintiff relies upon the physical 
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AUTOMOiBILE1S - Continued 

facts and other evidence of a circumstantial nature, he must establish at- 
tendant facts and circwmstnnces which reasonably warrant the legitimate 
inference of actionable negligence from the facts established and not such 
as  merely raise a conjecture or spwnlation. Willianzson v. Randall, 20. 

§ 40. Relevancy and Con~yetency of Declarations and Admissions. 
A statement by defendant driver to plaintiff upon his visit to her in  the 

hospital after the accident that  "he felt likr it  was partly his fault," is held 
a legal conclusion, determinable alone by the facts. Lucas v. White, 38. 

Testimony of a statement made by one plaintiff tending to substantiate 
one defendant's version of the accident is competent a s  substantive evidence 
in favor of such defendant, but is properly excluded a s  to the other plaintiff' 
and the other defendant. B1ncliu;sll v. Lee, 354. 

9 41c. Sufficiency of Evidrnce a n d  Nonsuit on Issue of Negligence in 
Failing t o  Stay on Right  Side of Highway. 

Plaintiff's allegation and evidence were to the effect that she was riding 
as  a passenger in a car  driven by the appealing defendant on its right side 
of the highway, and that a m r  approaching from the opposite direction sud- 
denly swerved to its left over the center of the highway and collided with 
the car in which plaintid was riding. There was evidence that  the approach- 
ing car had been wobbling from one side of the highway to the other prior 
to the rollision. but plaintiff's allegations were to  the effect that  i t  had pro- 
ceeded in an unswerving line in its lane of travel until halted by the colli- 
sion. Hcld: Disregarding the evidence a t  variance with the allegations, there 
was no evidence of anything to put the defendant on notice that  the driver 
of the other car would not observe the rules of the road until i t  was too 
late for defendant to have avoided the collision, and nonsuit was proper. 
Lucas v. White ,  38. 

a 41g. Sufficiency of Evidence of Negligence in Failing to Yield Right  
of Way a t  Intersection. 

Where evidence does not show that driver heard or should have heard 
warning siren, it fails to show negligence in failing to yield right of way 
to ambulance. I'rotcrul ZIon~e c.  Conch Lincs. 146; Willianas v .  Funeral Home, 
.-,%4. 

a 42d. Nonsuit for  Contributory Negligcmcr in  Hit t ing Stopped o r  Park-  
ed Vehicle. 

Evidence tending to show that the driver of a tractor-trailer on a four- 
lane highway, separated into two east-bound and two west-bound lanes, was 
traveling west and, in attempting to turn around on the west-bound lanes, 
had driven the tractor so that  i t  was headed east in the south lane for west- 
hound traffic, with the trailer completely hlocking both west-bound lanes, and 
that plaintiff, traveling a t  a lawful speed and blinded by the lights of the 
tractor, struck the side of the trailer, is held not to sholw contributory negli- 
gence a s  a matter of law on the part  of plaintiff. Hutchins v. Corbett, 422. 

# 4%. Nonsuit fo r  Contributory Negligence i n  Failing t o  Yield Right  
of Way a t  Intersection. 

Evidence held to disclose contributory negligrnce a s  matter of law on part 
of motorist entering intersection from servient highway. TVilliamson v. Raw- 
dull, 20. 
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Evidence held not to show coutributory negligence a s  a matter of law ou 
part of motorist in failing to see that motorist facing red light would not 
stop. Currill. v. Wil l iams,  32. 

EXlidence held not to show contributory negligence as  a matter of law on 
part of motorist, entering intersection with green light, in failing to yield 
right of way to ambulance. W i l l i a n ~ ~  v. Funeral Home, 524. 

4 .  Sufflciency of Evidence of Concurring Negligence and Nonsuit for  
Intervening Negligence. 

In  this action by a passenger in one car againqt the drivers of both cars 
involved in a collision a t  a n  intersection, the evideuce i a  held sufficie~~t to 
be submitted to  the jury on the theory of the collcurrent negligence of both 
drivers, and motion to nonsuit made by one of them on the ground that 
arly neglgcnec on his part was insulated by the ~~egligence of the other, ~vds  
properly refused. T1700dy v. Nauseu, 329. 

§ 44. Sufflciency of Evidence to Require Submission of Contributory 
Negligence t o  Jury. 

Evidence of plaintiff driver's negligence in enteriug intersection held snffi- 
d e n t  to take the issue of contributory negligence to the jury and present 
right to contribution in defendant driver's cwss-actiou in plitintiff passen- 
ger's action. TVilso?~ v. Iierinedy, 74. 

46. Sufficiency of Evidence t o  Require Submission of ISSIIC of Last 
Clear Chance. 

Where tine evidence discloses that defendant, t rnve l i~~g  along the donlinant 
highway. immediately put on his brakes u p o ~ ~  seeing the ctir of p1aintiR.s 
intestate enter the intersection from the servient highway, the evidence is 
insufficient to present the issue of last clear chance, since it  does not disclose 
that defendant, after he saw or by the exercise of due cilre sl~ould have see11 
that intestate was not going to yield the right of way, theu had sufticient 
time to have avoided the collision. TVilliatnsotr r .  Rtr~~tlull ,  20. 

a 47. Liability of Driver to  Guest o r  Passenger. 
Plaintiff's evidence tended to show that she called defendant late a t  night 

after her husband had gone to work on the ~ l i g l ~ t  shift  and il~sisted that dt.- 
fendant come to her home to talk with her in regard to rc.employing her in 
his plant, that defendant drovc up in the driveway and she came out anti 
sa t  on the edge of the back seat with her feet iu the open door, and that 
while they were talking plaintitr's husband suddenly arrived, jerked plain- 
tiff's arm, that she jerked back and fell in the car, that  plaintifl's husband, 
cursing and threatening defendant, tllrew so~uething ut him and started 
around the car toward defendmt, and t11:lt while plaintiff's husband was thus 
subjecting him to physical and verbal attack d e f e ~ ~ d a n t  started the ear and 
backed out of the driveway, that  in some manner plaintiff caught in the door 
of the car and was dragged to her injnry. I Ic ld :  The evidence discloses t l ~ t  
defendant was required to ac t  in a sutltleu elucJrgencay, mid upon plai~~tift 'h 
evidence, was without fault in  causing the emergency, and therefore the 
evidence fails to disclose negligence OIL hi.: p:trt uutler the circ~u~~st :u~ces.  
C'ot k m a n  o. Powem, 403. 

§ 48. Actions by Guests o r  Passengers, Parties and Contribution. 
On defendant driver's claim against plaintiff's c l r ive~ for contr ib~~tion in 
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the event of recovery by plaintiff passenger, defendant is entitled to  ha\c  
the evidence tending to support the claim reviewed in the light most fa1 or- 
able to him in passing on pleintiff driver's motion to nonsuit, and nonsuit 
should not be allowed thereon if defendant's evidence, when so r ~ w w d ,  s n l ~  
ports the allegations for contribution. Wilson v. liorrrcd?/, $4. 

Where plaintifl' sues both joint tort-feawrs, nrit1ic.r may ~u;titit;lin c.ross- 
action against the other for affirmative relief not germane to plaintift"~ 
action. Bell v.  lace^, 703. 

§ 49. Contributory h'egligence of Guest o r  Passcngcr. 
Evidence that the driver had impaired eycsiglit because of catardct of onc 

eye, together with espert testimony that  a t  the time the driver was cayi~hlc 
of driving a n  autonlobile in n normal manner without seriouq difficulty ;IS 

regards vision, does not require the submission of the issue of contributory 
negligence of the passenger in riding in the car with such driver. Whrtc, c. 
Dickerson,  Inc. ,  723. 

Evidence that a passenger in an antonlobile mas carefully wdtching .uld 
looking ahead to aid the driver of the car in going through heavy fog, that 
the car was traveling 10 to 15 miles per hour, and that  when she saw a 
burning flambeau, she cried out and the driver immediately put on his brakes, 
but skidded into a n  open canal, where the bridge had been removed, is 11cld 
insufficient to require submission of the issue of contributory ncgligencc of 
the passenger in failing to exercise due care for her own safety and warn 
the clrirer of the nnlighted warning signs erected by defendant, which shc 
did not see because of the fog. Ib id .  

cj 50. Xegligence of Driver Imputed t o  Guest o r  Passenger. 

The question of whether the negligence of the driver will be impute11 to 
plaintiff' passenger under the doctrine of joint enterprise is not presented 
when the defendant does not plead such defense. I1711ite v. dicker sot^. THC., 723. 

i 

# 94a. IVho AIY Employers within Doct14nc of Respondeat Superior. 

Under the ternis of the contract in question, lessor was to provide person- 
tie1 and gnipment  for trips ~a~thor ized  by lessee's franchise, the drivers to 
I)e under complete control of the lessee's supervisor and the vehicles to be 
marked with lessee's identification on such trips. Plaintiff, an eu~plorcr of 
lcssee, was injured on a trip under lessr?e's franchise. The d r i v ~ r  xvai p;tirl 
by lessor, but lessee was required by the contract to reimbumf. lessor for 
his wages. IIeltl: The driver, on the trip in question, was a n  einploycc~ o S  
lc ssee, and plaintifi, having recovered compensation of lcssee under The IVorli- 
nten's Con~pensntion Act, may not maintain an action against Ic;s~>r :I[ coi11- 
nlon 1:tw as a third person tort feasor. Petcrscat~ v. 7'txrlii1ty C'o.. 4:?9. 

9 50. Assault and  Homicide--Culpable Segligcncc. 
The wilful, wanton, or intentional violation of n safety srz3t1:tr. or thc 

inadvertent or unintentional violation of such statute wlien a ~ ~ l ~ ~ l p a r l i e d  
b~ reclrlessness amounting to n thoughtless disregard of conseqnencw or i1 
heedless indifference to the safety of others, constitutes cu1l)able ne$,.li=cnce, 
bnt the innclvertent or unintelltionnl violation of a safety statute. btnndii~g 
alone, does not constitute culpable ncgligencc?. S. e. IIancock, 436. 



3 30. Sufficiency of Evidence and Nonsuit in Hon~icidr I'mwcwtions. 
Kvidence of culpable negligence l~elcl insnflicicnt to 11e h u l ) n ~ ~ r t ~ d  to  the 

jury in this prosecution for mansleughtcr. S. c. Houc'otli, 432. 

# 75. Punishment for Drunken Driving. 
Warrant mnst progcrly charge that offense ~ v a s  scco11t1 c ) ~ ~ ( ~ I I ~ c  in urder 

to support hcavier sentence. S. v. IVilkius,  340. 

BANKRUPTCY 

# 2. Title and Rights of Trustee. 
Where a corporation has been placed in bnul.rrul~tcy, rig111 to i ~ ~ i l ; t l l t e  

action under G.S. 65-56, (prior to the effective elate of C'h. 1:171, St>,;-i1)11 J . i~ \ \ s  
of 19.55) to recover from officers and stockholders for fricudnlrl~t \virhtlra\v;kl, 
depletion and appropriation of the assets of the cwrl,or;ition. vt-t* I r i  1l1e 
trustee in bankruptcy, and cre&itors of the corporation I I I ~ I S  not n i i ~ i l ~ ( i ~ i l ~  
such action even after rt.fus;ll of the trustee to institute w i t ,  siwt, tht '  (.r(&di- 
tors' remedy is by petition to the court of bankr11ptc:y for a n  ot~li.r c'o~~!l)rll- 
ilig the trustee to bring such suit. 11 U.S.C.A., Bankruptcy, Sw. 110. S(t1r.s 
co1.p. v. Toz~izscnrl, 687. 

BASTARDS 

3 6. Sufficiency of Evidence and Nonsuit in I'rosccutions for Willful 
IJailure to Support. 

The evidence in this prosecution of defendaht for \villful failure r o  11ro- 
vide support for his illegitimate child is licld snfficirut to take the ~ : , I s I~  to 
tile jury, and testimony of the mother of the yrosec.utris \\.;IS ii(!~ni.\slble for 
the purpose of corrobol.ation. S. v. Kry ,  216. 

g 7. Instructions. 
111 this l ~ r e ~ s c ~ u t i o u  of  (I?fwdi~ut for \viIlf111 f;1i111w to S I I ~ ~ ~ I I I I ~ ~  1 :  ... !!l( ,xit-  

i ~ ~ u ~ t t ,  child, an instruvtio~i that ti161 j ~ i r y  111ig11t t;~l<tx j11<ii(.i;11 ~ ~ o t i ( , t ~  t 1 , i 1 1  1 1 1 ~ '  
uormal period of gestation is seven, eight, nine, 11i11r aurl on!,-i1.i: . or 1 ( 3 1 1  

~uontlis, zs helrl not p r e j ~ ~ d i c i ; ~ l  in vie\v of the cri(1enc.e ill this c:rv. .\'. r'. I<r f ! j ,  

246. 

BILLS AND NOTES 

# I S ? $ .  Instructions, Issues and Verdict. 
In this action on n note, defendant set u11 the atlirn~;~ti\-c tl~ft.~!.-? crf 111;~-  

terial alteration. The case was submitted to the jnl'y 011 tile i-.,~lc-s ,rf 
c~recution of the note and the amount of recovery. Iiclltl: AII i~~slr!:r.:ioi~ t11;11 
the burden of proof on the first issue was on plaintiff to prove el~irb i .scr:i~~ ion 
rrf the instrllment and on defcwlant to prove his defense of u~i~lcr i :~!  irltcra- 
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BILLS ,4511 NOTBS--COI? tinvted. 

tion must be lielcl prejudicial as  tending to confuse the jury. Kogle  c. Bos- 
worth, 93. 

§ 19. Elements and  Essentials of OUense of Issuing Worthless Check. 
The signing of a blank check form does not constitute the instrument a 

check, ant1 where, in a prosecution under G!S. 14-107, defeudant testifies t11a t 
he signed a blank check, that he did not authorize anyone to fill it out in 
any amomit. and that  he did no: know by whom or when it was filled out, an 
instructior~ to the effect that  it  \vas inmaterial whether there was any vri l -  
in# on the check ut.11er than the signature at  the tinle of tlelivery, u~nsr lw 
lielil for prejudicial error as  depriving defendant of the clrfense that \$11;1t 
he signed was not a check. S. v. I v e ~ ,  316. 

A person operating a boat iu waters frequented by b;~tliers or other boats 
is under duty to ulaiutain such lookout ;IS a reasonably prudent gersuu 
would rriaintiiin to discover 2nd 'avoid injury to others lawfully usil~g the 
waters, : ~ n d  is chargeable with the knowledge which such lookout would dis- 
close, 1)ut ill the absence of wine \varning to tlie contrary. the tlnty of l o ~ l i -  
out is limitrd to objects on or above the surface of narigable waters. Wil- 
l iams  v. McS~cai .n ,  13. 

Evidence held insufficient to show negligence on part of owners of beach 
in failing to warn bather of danger from boats. Wil l iamv c .  McSw'ain. 13. Eri-  
dence held insufficient to shorn negligence on part of boat n ~ ; ~ s t r r  cv~usiup 
injury to bather. Ibitl.  

BOUNDARIES 

§ 1. Genernl Rules - General and  Specific Descriptions. 
In  consrrning the description in a deed, the intent of the partieb a s  ascer- 

tained from the words emploq-d. in accordance with the general rule for 
the con.-rruction of deeds, wills or contracts, lullst be given effect. F t n ) ~ l i l r l ~  r .  
E'azt l l c ~ ~ c r .  6.56. 

Settled rules of constructim will be applied to the language of an instru- 
ment in ascertaining the intent of tlie parties. Ib id .  

In ascertaining the intent of the parties from the language of an instru- 
ment all the words used a re  presumed to hare  a meaning selected for the 
purpose of dieplaying the user's intent. Ib id .  

A general description will not enlarge a bpecific description when the lat- 
ter is in fact sufficient to identify the land which it  purports to couvey, t ~ r ~ t l  
a general description will prevail over a specific &scription only \vhvn tile 
specitic description is ambiguous and uncertain. Ib id .  

5 2. Course and  Distance and  Calls t o  Xatural Objects. 
Where a conflict exists in the description of property belweeu a call for 

a natural object and a course or a dislance or course and distance, the call 
for the natural object will prevail. Frankl in  v .  Faulkner ,  666. 

A known line of another tract, or a ditch, or a road is a nntnral ohjrc, 
which will control course ;1nd distance. Ib id .  

Where tlie call in a deed is qmi i ic  as  to distance, but :t quatlr;~ut of tilt. 
course ir omitted. such sl)eritic description canriot he lleld roid for uncer- 
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tainty when the missing quadrant of the course is supplied with certainty 
by a call to a natural object. Ibid. 

7. Nature and Scope of Processioning Proceedings. 
Plaintiff may not take a voluntary nonsuit in n procesrioning ltrocwding. 

Mch-ittneu 2;. Mortor?, 101. 

8. Processioning Proceedings - Questions of Law and of Fact. 
What a r e  the boundaries of a tract of land is a qncstion of law. Whrbre 

they a re  are  located on the ground is a question of fwct. ITctr.rorc' c. 110 ria. 540. 

Ij 9. Sufficiency of Description and  Admissibility of Parol  Evidrncc,. 
A deed is void for vagueness of description nn1ei;s it idelltifie\ tht- land 

sought to be conveyed complete within itself or by reference to holnr wr1l'c.e 
from which the deficiency in the description may be bupplird. C ~ I  1orr r .  Z)acla, 
740. 

BROKEIRS AND FACTORS 

cwsors. G .  6. 44-54. Lun~ber  Co. c. Llalrlci~ry Co., 30s. 
By statutory definition a factor advances money to inanufacturcrs or pro- 

cessois. G.S. 44-70. Lutllber Co. w. Baukimg Co., 308. 

C A R R I E R S  

2. State Regulation and  Control. 
The basic distinction between a regular route eolnmon carrier and an ir- 

regular route common carrier is that the former is a carrier with s c l ~ ~ ~ i u l e t l  
operations over a restricted and defined route while the latter is il tarrier 
with unscheduled operations withill a designated territory but wholl,~ u11- 
restricted a s  to route. Utilities C m .  0. Tmclc Lines, 623. 

An irregular route common carricr has no legal right to compel a regular 
roiite carrier to interchange in t rask te  freight, but such interchange of 
freight between them must be based on a n  agreement, and in the absence 
of snch agreement voluntarily made by the carriers and submitted by  them 
to the Utilities Commission, the Commission has no jurisdiction of the cinb- 
jwt  matter. Ibid. 

Where joint petition of an irregular route truck carrier and a regular route 
truck carrier for permission to interchange freight is denied except as  to 
points of pickup and delivery not on the regular route of any other carricr, 
and only one of the petitioning carriers appeals from judgment of the Su- 
perior Court affirming the order of the Utilities Commission, the nonappeal- 
ing carrier is bound by the decision, and therefore the decision must be af- 
firmed on appeal of the other carricr, since i t  could not be given authority 
to interchange freight without violating the provisions of the order as to 
the nonappealing carrier. Ibid. 

# 3. Lease of Vehicle of Another Carrier. 
.in interstate carrier is lieble in damages for injuries to third persons 

caused by the negligent operation of equipment lensed by it  under a lease 
agreement for a trip in interstate commerce under lessee's franchise. Eln- 
ployntent Securitu Corn, v. Freight Lines, 496. 



792 .4NA41,YTICAI, INDEX.  1248 

C H A T T E L  M O R T G A G E S  A N D  C O N D I T I O N A L  SALES 

3 1. Form, Requisites and ('onstruction in General. 
.\ contrnc2t uncles which (1.c vendor retains title to raw materials to bc 

nwtl by t l ~ r  ~ ~ n r c l ~ a s e r  it1 the tuar~nfacture of articles, with provision tllar 
the 1)urch:kst~r qho~~lt l  sell the :irticles ~ ~ ~ a ~ l u f a c t u r e d  and that upon sale the 
\ e ~ ~ d o r  ~ h o ~ i l t l  IJ\VII the proportionatc part of the accounts receivable or vuhl! 
realized from llie sale, is n contlitional sale and doeh not creute a pnrtl~er- 
ship. I , I I / I ~ ~ P I .  C'o. v. Hn/tl;irtc~ Co., 808. 

11.  ;\gcwc.y of 31ol.tgagor to Scbll and ICstoppel of Mortgagee to  Assert 
k i n .  

\\'here :I registet~etl coirtr:~ct for t1.e s:11(, of raw u~alerials to be used in 
Ole n ~ a t i u f : ~ c t ~ ~ r e  of :~rticles plwvitles for retention of title in the seller, but 
1h:kt the m:ltluf:~ci~n'er ~ n i g l ~ t  sell the finished g o d s ,  in \vhich event the seller 
s11o11ld be c~ltitletl to ;I proportionatc pnrt of the nccounts rweivable or cash 
re;~lizecl frcm \ I I ~ I I  sale, lrc~ltl, upon salt> by the inannfacturer the seller's 
l i w ~  1111 tire tprcilic gotrtls is iii~lnctliatrly t e r i l ~ i ~ ~ n t ~ l ,  and the equitable :IS- 
s i g t r t ~ ~ n ~ r  of Ihr ~~t~cont l t s  receivable is not within the protective prorisious 
of ( i . 3 .  47-20 11or 47-23, nntl the vontruvt being registered prior to the enact- 
n~en:  of ('h. ,704. S e s s i o ~ ~  I,:~\vs of 1937. its provisions are  not applicnble. aud 
therefore rile ~ ~ r u i s t ~ x t i o ~ l  of the contract docs not cons t i t~~te  notice of tl~t, 
(qnil:~I)le i t + s i ~ : i ~ t ~ t ~ n t .  f,11t111wt. Co. v. 13u11ki?1!/ Po,, :308. 

C O M P R O M I S E  A N D  S E T T L E M E N T  

a 1. Sul)winnc-y of Federal Constitution and Jkcisions. 
11111 ioir to set ilsitle the verdict in a ~)rostu.otion of N e g r t ~ s  for trespass 

on the g s o n ~ ~ d  that it 11;1tl I)eetr rst:lblisht.tl by a Fetleri~l C'ourt in :I civil 
:~c.tiott i l l  \\.l~ic.h tlefe~~tl:it!ts :111tl rlw coqroriite owner of the 1rrtrl)erty n-rw 
pi~lltirs, that t1ef~ntla1lt.s l~citl 11 Itq:~l right to enter nlum the I : I I I ~ .  Irc'ld 1)rol)- 
crly 1.efnsrc1 wlwn t l ~ ~  jntlgi~~~etit role in the  Fwleri~l action was not intro- 
tlkwrtl i l l  rvic1rlic.e. M. 1'. Pookcb. 1S4. 
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I11 this action attacking the constitutionality of a statute, CIc>mu~.r~r of C'CW 

tain defendants was allowed, and i t  appeared that the remaining defenilant 
was a party plaintiff in anothw action in which such party attaclted t l ~ r  
constitutionality of the statute for like reasous asserted by plaintiff in  tho 
iustant case. Hclcl: I t  appearing that no aetnal anti~gonistic i n t ~ ~  eht C\ ist\ 
between the parties and that both parties desire the same relinf, the .~ction 
is dismiused. B b x l l  v. Ins.  Co., 284. 

g 8. Amendments. 
Where a constitu,t,ional amendment stipulates that its provisio~~s s l~ot~l i l  hc 

indivisible and that the whole of the amendment should stand or fall tn- 
gether, the adoption of a subsequent amendment, 1)rcdicated upou the  oriy- 
inal amendment as amended, substituting one nwv section aud cmt i~ i i~ ing  
language implicity recognizing the other sedio~rs  of tliv articlc, 8.: :11rt1 ivrit- 
ten, has the effect of incorporating and adopting anew tlie ot l~er  src*tions a11t1 
provisions of the articles a s  then appeared, freed of the indirisihility clause 
of t,he original amendment. I ~ ~ ~ s i t c i ~  v. 13oa1.d o f  filcc.tio?cs, 102. 

g 6. Legislative Powers in General. 
Our State Constitution is a limitation and not a graiit of po\\er. d11t1 t l ~ e  

General Assembly has all  political power not prohibited it  by the Conbtitu- 
tion. L a a s i t w  v. Board o f  Elect ioas,  102. 

g 11. Police Power i n  General. 
The General Bssembly, in the exercise of the 11olicr lwn'cr, I I I ~ I , ~  ~ I I ~ I C ~  lordl 

ststntes prnscrihing public clrtinkc~~ness. A. 1.. I ) (  if. ,  lSX. 
The police power is inherent in sovereignty and is not d r l ~ e ~ ~ d e ~ ~ t  U ~ N J I I  

any constitntional grant. Wiva~ton-Salem v. R. IL, 637. 
The polic? power is subject to all constitutional limitation* nlric~li l)rotclct 

hasic property rights, and therefore must be exercised a t  all times iu huhor- 
dination to Federal and State constitutional limitations rurd gunraritw-. I b i d .  

The police power extends only to such measures a s  a r e  ret lm~ably c~iilcn- 
latecl under the existing conditions and surroundil~g circnm*tance.; to a(#- 
complish a purpose falling within tlie legitimate scwe of the polic+r l)onw, 
without burdening unduly, upon the particular facts of thc case, the lwrsou 
or corporatiou afiected. Ibid.  

The police power cannot be placed within fixed clcfiniti\e lin~it*. h t ~ t  its 
extent must br  determined upon the facts and circit~nstanc.e~ of ciic.11 pdr- 
ticular case by application of the principle that the regulation or b11rdr11 ~ I I I -  

posed must be reasonable in its operation as  to thc~ persons wl~om it affects 
and niusr not be unduly oppremive. Ibzd. 

While the extent of the police power th~es not eul)nllcl or cr~t~tract ,  \vl~:lt 
is within the police power a t  one time niay not be within That poncr nt 
another time, silt1 vice versa, wheu there is H of ~v~llditinns so that a 
different conclusion is impelled in applying tllc const:~ut twt  of reabol~ablc- 
nrss to the changing factual situation. I h i d .  

3 12. Police Power-Regulation of Trades and Professions. 
The General i\ssembl,v, in the exercise of the police pomw of tlrc Stwtc, 

Inxy regulate the practice of phnrmacy. Bawd o f  ~ l r c c m n c ~ !  v. Lauc,  134. 

g 13. Police Power - Public Conveniencc. 
Where no factor of public safety is iilrolved, the police po\ver may ~ ~ u t  
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CONSTITUTIOSAL TAW-C'o~ttinf~ed. 

be invoked to require a railroad company to rebuild an overpass over a 
street in furtherance of the public convenience where neither the location 
of the railroad nor its use for train operations is a reasonably related causa- 
tive factor in producing the public inconrenience sought to be remedied. 
~~~~~~~~~~Salem v. R. R., 637. 

5 15. Personal and  Civil Rights i n  General. 
Freedom to contract is  both a personal and a property right within the 

protection of the Constitution, and although the General Assembly may ilu- 
pow restraints thereon for  the public good, freedom of contract is the general 
rnlr and restraint the exception. Alford v. Ins. Go., 224. 

Sonreqidents have the right to bring a n  action in our courts a s  one of the 
pritilegek guaranteed to citizens of the several states. Article IT', Section 2 ,  
of the Constitution of the United States. Thomas v. Thomas, 269. 

Si 20. Equal  Protection, Application and Enforcement of Laws and  Dis- 
crimination. 

The pro\i<ion of G.S. 163.23 reclniring all person% applyit~g for rr"iilr.1 
tion to be able to read and write any section of the Constitution as  an edn- 
cational qualification to the right to vote, is authorized by Article V I  of the 
State Constitution, and, since it  applies alike to all  persons who present 
themsel\e< for registration to rote, i t  makes no discrimination based on race, 
rrertl or color. and therefore does not conflict with the 14th, 15th or 17th 
Amendments to the Constitution of the United States. Lassitrr 2,. Board of 

p : l ~ c  t c o t / r .  102. 
The (:enera1 Assembly, in the exercise of its police pawer, may enact loco1 

statute< making proscribed acts, such as  public drunkenness, criminal offensrs 
in the localities stipulated, provided the local statutes apply alike to all per- 
eons nithi.] each locality spt~ified. The distinction is noted between local 
stntutec in derogation of the general law applicable to the entire State and 
e\etnptic~ni of particular localities from the general law. S. v. Dew, 188. 

Where rile operator of a golf course is charged with making a public or 
srmipnllic use of the pro pert^, i t  cannot deny the use of the property to 
Negro ritiyen\ solely because of race. S. v. Cooke, 484. 

§ 24. \Vhat Constitutes Due Process. 
(; S. I-RT(6) permitting service of process on unincorporated associ:itions 

by .en i(,e on the S e c ~ e t a r r  of State is constitutional ; ~ n d  meets the requirfs- 
ments of due process. Beatu v. Asbestos Workers, 170. 

I)ue procow of law is secured against state action by the Fourteenth Amend- 
ment to tile I'nited States Constitution. S. v. Perry, 334. 

The term "law of the land" a s  used in Art. I, see. 17, of the State Consti- 
tution, i i  rynonymous with "due process of law" as  used in the Federal Con- 
s t i t n t i o ~ ~ .  Trurrrpor tation Co. v. Currie, 560. 

Irnpo-itic~n of income tax  on corporation engaged in interstate tmnspor- 
tation in ratio which its business in this State bears to its total business does 
not \ io1:rtr t l w  process. there being no discrimination in the imposition of 
the tau. Ibitl. 

a 26. Full Fa i th  and  Credit t o  Foreign Judgments. 

Whilr a valid decree of divorce entered in another state must be given full 
faith : ~ r ~ t l  vretlit ant1 is conclusive a s  to a11 lnntters therein adjudicated, in- 
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cluding its provisions for  the custody and  upp port of minor children of the 
marriage, the full faith and credit clause does not require that it he more 
c.onclusive i11 the state of the forum than in the jurisdiction where rrnderecl, 
and therefore where the state rendering the decree has power to modify its 
provisions for support for change of condition, such modification by the state 
of the forum is not precluded. Article IV,  Section 1, of the Constitution of 
the United States. Thomas v. Thomas, 269. 

Where decision of this Court affirming judgment awarding to the resident 
paternal grandfather the custody of a minor child of parents divorced in 
another state, notwithstanding a former decree of the court of such other 
state, is vacated by the Supreme Court of the rni ted States and the cause 
remanded for clarification of the question whether the decision was based 
on changed conditions since thc foreign decree or upon the ground that our 
Court was not bound to give the foreign decree full faith and credit, the 
cause must be remanded to thc Superior Court for final judgment based on 
the facts as  it may find them to be. Kovacs ?;. H t m x r ,  '742. 

3 27. Burden on Inters tate  Commerce. 
An income tax imposed on a corporation engaged in interstate traihporta- 

tion is not a direct burden on commerce. Tvat?dportation Co. v.  C'tcvric, 560. 

9 29. Constitutional Rights of Persons Accused of Crinie - Right to  
J u r y  Trial. 

The systematic exclusion of persons of defendant's race from the grand 
jury is a denial of defendant's constitutional right to the equal protection 
of the laws, and the deprivation of an opportunity to procure evidence of 
such discrimination requires reversal. S. v. Perry, 334. 

§ 82. Constitutional Rights of Persons Accused of C18ime - Riglit t o  
Counsel. 

There is no statutory requirement that  indigent defendants charged with 
a crime less than a capital felony must have court appointed counsel, and 
in the absence of a request for counsel and in the absence of any showing 
that coiinsel is essential to a fair  trial, the appointwent of counsel rests in 
the sound discretion of the trial judge. S. 2;. Davir, 318. 

CONTEMPT O F  COURT 

3 3. Civil Contempt. 
Where the husband introduces evidence that his failure to pay .ullla for 

the support of his minor child in accordance with decree of court was due 
to his financial inability, judgment confining the husband for wilful failure 
to comply with the order without any finding in respect to his ability to pay 
during the time of his alleged delinquency, must be set aside and t l ~ e  cause 
remanded, since in such instance the finding that the liueband's failure to 
make the payments was wilful and deliberate is not sul~ported by thc record. 
Stnit71 a. Smit71, 298. 

9 7. Punishment for Contempt. 
Wilful failure and refusal of n parts  to make payments for the ;.ul)port 

of his child in accordance with decree of court is civil contempt, and the 
court may order him into custody until he s h o w  compliance or is other~vise 



t l jc i~l~a~ged ~ ( v . o ~ . d i n ~ :  1 0  lnw. G.S. 3-8, G.S. 5-4, limiting sentence of confinc- 
nwnl for :I I ) (  I iotl not e\cw%iing thirty days. is not applicable. Rn~ilh v. Rntitlr, 
29%. 

CONTRACTS 

6 12. ('onst ~ v c t i o n  ant1 0l)erntion of Contracts i n  G e ~ ~ c ~ ~ a l .  
'l'l~e partit- \rill be presun~rd to have used language effectuating a lawful 

pnrpow rath:.r tlmu one which is nnlawful. A'. v. Cooke, 484. 

2 .  Prrformanrc,  Substantial Performance and Breach. 
.Zlleputic,n~ : ~ n d  evidewe to the effect that plnintiff delivered his old car 

to tlrfendant dealer aud rec~eived 3 credit memorandum to be applied on a 
ne\\ car to be delivered by defendant about February, that plaintiff waited 
~ n ~ t i l  June. und upon failure of defendant to deliver the new car demanded 
p a ~ ~ n e n t  of thr credit memorandum, which defendant refused, tend to estab- 
li41 a contract, breach by failure to perform, and the right of plaintiff to 
rewind. entitling plaintiff to rccvler his consideration or its value, but no 
special damage, no special ilainnge having been allegetl. Curtis  v. Cadillnc- 
0111.~, I I N .  . 71 7. 

6 2ti. Compc~tcnry and Relevancy of Evidence. 

Where pI:lintin"s allegations and evidence establish his right to rescind 
a contrart for breach by defendant, widelice as  to the ralue of the chose 
give11 ilefenil:~ct as  consideration is competent, plaintiff being entitled to re- 
co\6.1. his con,itlrr:~tion or its value. C~tr t i a  v. Cadillac-Oldu, Inc. .  717. 

CONTROVERSY WITHOUT ACTION 

a 2. Statement of Facts, Hearings and  Judgment. 
\Were t l ~ c  pxrtiw snbnlit :II! action 1 0  the choiirt upon an agreed statemrnt 

of fucts, ti,(. fwrs agreed constitute the sole basis for decision. Houvtl of 
I'hurmncu c. Lunc,, 134. 

Where tliv parties stiynlute the f;icts upon which the court should render 
jndynie~~t .  thr, stipulatetl facts constitute the sole basis for decision, and the 
con1 t is not 1~ I lnittetl to i ~ ~ f e r  other or ndditivnal facts. S~nitlr v. Rmith, 194. 

CORPORATIONS 

6 13. Liability of Offirrrs to  Corporation for  Wrongful Depletion of 
.4\*14. 

\Yhrw :I cc,rporalion 11:1s been placed in bankruptcy, right to institt~te 
n c t i o ~ ~  wider (;.S. 55-56, (prior to the effwtive date of Ch. 1371. Session Laws 
of l!).?.i) to rct.ovrr froin oficei% ant1 stockholders for fraudulent withdrawal, 
dtyleticm nncl appropriation of 1he assets of the corporation, vests in the 
tru\tce in b:~nkruptcy, and c~eilitors of the corporation may not maintain 
~ 1 1 ~ 1 1  :iction e l m  after rcbfnsal of the trustee to institute suit, since the credi- 
t o ~ h '  reuledy i~~ by petition to the court of bankruptcy for a n  order compelling 
the trubtee to brinv sntbh suit. 11 U.S C A ,  Banlrrnptcg, Sec. 110. Sales Cor)). 
1.. To11'118f nd, 687. 
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8 19. Dividends. 
Plaintiff'c evidence ]held insufficient to sustain her allegations that the iri- 

dividual defendants, who held controlling interest in defendant close corpora- 
tion, conspired together and paid themselves unreasonable and unconscionable 
salaries, thereby diminishing the amount available for dividends, and that 
defendant corporation had failed to distribute its earned surplus to the 
stockholders, thereby deprbing plaintiff of dividends, there being no evi- 
dence as  to the salary paid any individual officer or tending to show wlmt 
services such officers performed, or that  the corporation had retained assets 
in excess of those needed to continue operations. Ise lq l  T:. Zsele!~ R Co., 417. 

Q 25. Actions. 
A judgment creditor of a corporation whose judgmen,t is unsatisfied may 

bring suit in the name of the corporation only for the purpose of collecting 
debt clue the corporation, G.R. 55-143, and nn unliquidlated claiii~ against 2111 

officer of the corporation to recover damages for tortious breach of trust by 
such officer in his dealings with the corporation arises ex  del ir to and is nil 
action in tort, and the statute does not authorize a judgment weditor to 
uiaintuin such suit in the name of the corporation against slich officer. Cnld- 
lace., Znc. z.. C'aldwell, 233. 

5 27. Dissolution. 
The superior court has authority, in the exercise of its discretion, under 

G.S. 56-125(n) ( 4 ) ,  to order the liquidation of a corporation upon applica- 
tion of a stockholder alleging that  the c o w r a t i o n  had been operating a t  n 
loss and that to allow i t  to continue operations would deplete its assets and 
seriously damage the stockholders. Royall u. Lumber  Co., 735. 

Where, upon a hearing of an application for  liquidation of n corporatioil 
upon grounds set forth in G.S. 55-125(a) ( 4 ) ,  there is no request for And- 
itigs of fact and the court orders the liquidation of the corporatioil without 
runking specific findings, i t  will be presumed that  the court accepted as  true 
for the purpcses of the order the facts alleged in the complaint, wed as nn 
application for receivership. Zbid. 

COSTS 

5 2. Recovery as Matter of Right by Successful  part.^. 
Where plaintiff recovers a part  of the claim asserted in the nction, the 

costs should be taxed ngninst defendant. Alford v.  Itis. Co.. 224. 

COURTS 

5 1. Nature and Functions in General. 
Where a motion for a bill of quia t imet  is made to enjoin defendant from 

litigating the  matter in another court, an adjudication solely that plaintiff 
wonld not be bound by any order which such other court might render in 
the premises constitutes a mere advisory opinion and is erroneous, it  being 
no part of the function of the courts to give advisory opinions or to answer 
moot cjuestions. In r e  Davis,  423. 

g 2. Jurisdiction of Courts in General. 
Once the jurisdiction of a court attaches i t  exists for all time nntil the 
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cause is fully and co~upletely determined. Kitrrosu-Wright v. Kin!.o.sn-ll'riylrt, 
1. 

Whenwer in the course of litigation it hccomes apparent that there is nn 
absence of :I genuine adversary iss~le between the parties, the court should 
withhold the exercise of jurisdiction and dismiss the action. R i x c l l  c. 1118. Co., 
294. 

If a c m r t  fintls ;kt 8n.v stag? of the proceedings that it is without juris- 
diction, it is its duty to take proper notice of the defect, and stay, quash or 
dismiss the suit. I I L  re DUCIN, 423. 

CRIMINAL LAW 

9. Aiders and Abettors. 
When two  or more persons .?id ;lnd abet each other in the commissioii of 

a crime, all a re  principals and g u a l l y  guilty irrespwtive of any previous 
caonfederation or design. S. 1%. Hnrner, 34%. 

Mere presence, even with the intention of assisting, cannot be said to be 
aiding and ahettillg  inl less the in t~n t ion  to assist. if necessary, is in some 
way communicated to the actual perpetrator of the crime. I b i d .  

§ 16. Jurisdiction - 1)egme of Crime. 
In those counties excepted from the statute, the Superior Court does not 

have original, concurrent j~wisdiction of misdemeanors. S. v. Cooke. 485. 

18. Jurisdiction on Appeal to Superior Court. 
The warrant may not be amended in the Superior Court to charge that 

offense was a second oft'ense, and where it  is not clear from the record 
whether the warrant was so amended before or after trial in the inferior 
court the cause must he rem:r:!ded. S. v. Wilkins, 340. 

9 26. Plca of Fernier Jeopardy. 
Convicrion by a court without jilrisdiction to hear and determine the 14nt.s- 

tion of guilt or innocence of defendants is a nullity and will not support a 
plea of former jeopardy in a subsequent trial upon a valid charge in a 
court having jurisdiction. S. c. Cookf ,  483. 

The question of former jeopardy cannot be raised by motion to quash 
when the fncts constituting doublc. jeopardy do not appear on the facc of 
the indictment. I b i d .  

3 31. Judicial Notice. 
A court cnnnot take judicial knowledge of facts found a t  another time by 

another 'ourt in another action, the judgment roll in such former action 
not being introduced in evidence. S. 0. Cookc, 485. 

3 33. Burden of Proof and Pwswnpt,ions. 
A plea of not guilty p ~ i t s  in issue every essential element of the crime 

charged. S. v. Cofcrtrtcg, 447. 

5 72. Admission and Declarations. 
In  the absence of a charge of conspiracy, incriminating statements made 

by each defendant not in the presence of the other a re  competent, respective- 
ly, only against the defendan1 making the statements. S. v. Homer, 342. 
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Where prosecution of two defcndiults for the same offense a re  consolidated 
for trial, testimony of statements made by one of them tending to incriui- 
inate both defendants, is competent solely against the defendant making the 
declarations and should be excluded as  to the other defendant upon his oh- 
jection thereto. S. v. Franklin, 695. 

8 79. Evidence Obtained by Unlawful Means. 
Where arrest is made by offlcer without warrant on reasonable grounds 

to believe defendant had committed n felony, narcotirs found or1 defeudant's 
person a re  competent in evidence. S. 2'. Dra~zt. 341. 

§ 80. Evidence of Character of Defendant. 
The fact that a witness testifying os to a competent admission of defendant 

identifies himself as  a probation officer does not in itself render the testi- 
mony incompetent on the ground that the jury might infer from the posi- 
tion of the witness that  defendant had been corlvirtecl of a criminal otfense 
in some other case. S. c. Pitt, 57. 

§ 90. Sdmission of Evidence Competent POI. Restricted Purpose. 
Testimony competent a s  against one defendant but i~~conipetent for any 

purpose as  against the other defendant should be excluded as  to such other 
defendant upon his general objection even in the absence of a reqi~est a t  the 
time that its admission be restricted. The rule requiring that where evidence 
is competent for a restricted pulrpose the objecting party must request a t  
the time that  its purpose be restricted, applies when the evidence is coinpe- 
tent for one purpose but not for all purposes against the objecting party, 
and does not apply when the evidence is incmupetent for any purpose against 
the objecting party. S. c. Franklin, 693. 

§ 97. Argument and  Conduct of Counsel and Solicitor. 
Argument of the solicitor, in contradiction of the testimony of defendant's 

witnesses a s  to his good charscter. that the solicitor could have gotten a t  
least one hundred people to come and testify a s  to defendant's bad character, 
is improper a s  permitting the solicitor to impeach defendant's credibility 
and defendant's substantive evidence of good character by witnesses the 
solicitor could have called but did not. d. v. Roach, 63. 

§ 99. Consideration of Evidence on Motion t o  Nonsuit. 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State, giving it every reasonable inference fairly to be 
drawn therefrom. S. v. Homer, 3.12. 

§ 101. Sufficiency of Evidence to  Overrule Sonsuit. 
If there is more thau a scintilla of competent evidence to support the alle- 

gations in the warrant or indictment, it is the court's duty to submit the case 
to the jury. 8. v. Homer, 342. 

When the State's evidence is contlicting, some tending lo incriminate a r ~ l  
some tending to exculpate the defendant, it is sufficient to repel a motion for 
judgment of nonsuit, and must be submitted to the jury. Zbid. 

The fact that  a confession introduced in evidence by the 'State contains 
exculpatory statements does not justify nonsuit, since the jury is not com- 



ANALYTICAL INDEX. 

pelled to  believe the whole of the confession, but may, in  their sound discre- 
tion, believe a part and reject a part. Ibid.  

Circumstantial evidence is a n  accepted instrumentality in the ascertain- 
ment of truth and is suficient to take the issue of guilt to the jury if i t  
tends to prove the fact in issue or reasonably conduces to that conclusion 
a s  a fairly logical and legitimate deduction, and thus raiser more than a 
mere suspicion or conjecture. Ibid.  

5 106. Instructions o n  Burden of Proof and Presumptions. 

Failure of the court to define "reasonable doubt" will not be held for error 
in the absence of special request. 8. v. Lee, 327. 

13 107. Instructions - Statement of Evideiice and  Application of Law 
Thereto. 

The failure of the court to charge on a subordinate, a s  distingullred from 
a substantive, feature of the case will not be held for prejudicial error in 
the absence of request for such instruction. 8. v. Pitt, 57. 

Where corroborative eviderice is properly restricted upon its admission, 
the failure of the court in its charge to  explain the difference between snb- 
stantive evidence and corroborative evidence will not be held for error in the 
absence of special request. S. v. Lee, 327. 

8 100. Instructions on  Less Degrees of Crime. 
If there is any evidence or any inference can be fairly deduced therefrom 

tending to show defendant's guilt of a less degree of the crime charged, i t  
is the duty of the court, under appropriate instructions, to submit that  view 
to the jury. S, v. Knight, 384. 

5 118. SuWciency and  Effect of Verdict. 
I n  a prosecution under a n  i~d ic tment  charging unlawful po~sewion of in- 

toxicating liquors contrary to the form of the statute, a verdict of " g ~ ~ i l t y  
of possession" without reference to the indicbment is not sufficient to sup- 
port judgment, and upon defmdant's appeal from judgment inil~c~.;eci, a w u i r e  
de ~ o v o  must be ordered. S. v. Brown, 311. 

-4 verdict of "guilty of transporting and illegal pssessiou." without ref- 
erence to thc bill of indictment, is illsufficient to support jadgmrnt for illegal 
l>ossession of intoxicating liquor. S. v.  R ro lm, 314. 

1 Motions in  Trial Court  t o  Set  Aside Verdict or for  New Trial fo r  
Error of Law. 

Defendants in this prosecutien for trespass moved to set a-idr thc verdict 
on the ground that  it  had been established by a Federal court in a civil 
action in which defendants and the corporate owner of the property ~ v e r c  
parties, tkat defendants had a legal right to enter upon the 1a11d. The j~idq- 
ment roll in the Federal a c t i o ~  was not introduced in evidence. Meld: The 
State court cannot take judicial notice that the particular fact. vonst i t~~t ing 
the basis of this proseclition for trespass were the basis of the adjudication 
in the Federal court, and therefore defendants were not, ns a niatter of right, 
entitled to have the verdict set aside. 8. v. Cookc, 484. 

5 181. Severity of Sentence. 
Vpon ccrtioruri to review sentences imposed upon defendant. it :rpgearing 
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that but a sifigle sent twv was iinposcd upon severul cv~nsolldatc*d i11dit:t- 
ments, that  the sentence w;is in excess of the masimu~n for sllcsh offcnse, 
and that  sentences upon other indic.tments were made to begin a t  the expira- 
tion of the first sentence, the cases m e  remanded for proper judgments under 
authority of S. v. Atratin, 241 N.C. 548. S. v. Buers, 744. 

3 134. Sentence for Repeated Offenses. 
Where defendant is tried on appeal to the Superior Court upon the origi- 

nal warrant, and it is not clear from the record whether the warrant was 
amended before or after trial in the inferior court so a s  to charge that the 
prosecution was for a second offcnse, the Supreme Court, cc  mcro motu, will 
set aside the judgment and remand the cause. S. v. Willciua, 340. 

3 135. Suspended Sentences nna Executions. 
A domestic relations court has authority, upon conviction of $1 d ~ ~ f c n d m t  

for wilful refusal to support her illegitimate child to suspcntl urwtpnc8e upon 
condition that  defendant pay a stipulated sum per week into court for the 
support of the child. S. v. Robiv~son, 282. 

3 136. Revocation of Suspension of Sentence. 
A defendant has the right to appeal from a domestic relation> w u r t  to 

the superior court from a judgurnl putting a suspended scntellce into cn'cct, 
and upon such appeal the matter sl~ould be heard dc wocn, but solely 11pon 
the question of whether there has been a violation of the term- of ,uspen- 
sion. S. v. Robinson, 282. 

Whether defendant has violated conditions of suspension of sentet1c.e is 
not an issue of fact for the jury but  is a question of fact for thc judge to 
be determined in the exrrcise of hi; sound discretion. 8. v. Rmbluaori, 242. 

In  order for the judge to put into en'ect a suspended sentenc~,  it is not re- 
quired that  violation of the tcr~rls of suspension be proven beyond a reason- 
able doubt but only that the evidence be such as  to reasonahlr iatisfy the 
judge, in the evercise of hi.; sounrl tliqcrction, that defendant had violated 
a condition of suspension, withaut lamful e ~ c u s e ,  the credibility of the wit- 
nesses and the evaluation and the \vei:ht of their testimony heing for the 
jndge. Ibid. 

The court necd not find that tlefrntlant's riolation of a condition of sus- 
pension of execution was nilfnl, all that is requilwi heing thsr t 1 1 ~  eonrt 
find that defendant had riolatctl a valid condition of swpension and t l ~ a t  
s~icll  violation \i7as without lawtul eucwr, but when the court filili; to find 
specific facts supporting the conchqion that the riolation wac; nithorlt law- 
ful excuse, there is insufficient predicate for the order putting the su~pentled 
sentence into effect. Ibid. 

§ 147. Case on  Appral. 
9 Superior Court judge does not h n \ r  the power to cnlargr tilt, tilur fo1. 

wrvice of cast on appeal upoli tlw I wrilig of a writ of 1tabcnu toi.pllr,  8. v .  
Ihvis ,  318. 

8 149. Ccvtio~w*i. 
The strii.: enforcr~ncwt of the R111c.s 11f Court governing ; i~ )p (~~ t l s  rlocss not  

prc.clude the right to petition fo r  cc~.tinvar.i to review orders entered in 
kahcna corpcr.~. R. v. Daeis, 318. 
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fi 154. Secessity for  and Form a n d  Requisites of Exceptions and As- 
signments of Er ror  in General. 

On appeal from conviction of n capital felony, the Supreme Court will 
take cognizance rs nwro motrl of prejudicial error appearing on the record 
eveu tl~ougit snch error iq not nss iped  by defendant. S. v. Knight, 354. 

§ 101. Harniless and Prejudic4al E r r o r  i n  Instructions. 
Where the conrt submits the qnestion of defendant's guilt on one theory 

supported by the evitlel~ce : ~ n d  irlso on another theory which is not supported 
by the evidence, and it is i~npc*csible to ascertain whetlrer the verdict of the 
jury rested on the unsnpportecl theory, a new trial must be awarded. S. 2;. 

Kniylat, 384. 

5 162. Harmless and 1'rc.judicbial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 

Error  in overruling :~ppellnnl's objection to the admission of evidence is 
not cured i,y an instr~~ct ion of the court in the charge that  such evidence 
should not be considered ngain<t appellant, there being no reference in the 
charge to the prior ruling nntl no instruction that  the jury should disabuse 
their minds of any and :)I1 pr~jntlicial impressions lodged by the incompe- 
tent evidenc c* S. I;. F'r~c~rl;lit/. 695. 

a 16% W a ~ ~ n l e s +  itnd I '~v. i~~il i r ia l  Er ror  in  Argunlent of Counsel and 
Solicitor. 

When :I gross1 1)rejntlicinl argument is the subject of timely objection, 
even in a prosecutivn for a misden~eanor, i t  should appear with reasonable 
cwtainty tr~:it its 11:1rmf1il rffevt hilb been removed, ant1 in this case mere 
iushnc2tivn of t l ~ e  I . O I I I I  ~ I I Y  t l ~ e  jnry not to consider the improper argnn~ent  
i s  held not tc render it 11:11m1less in view of its grossly improper c11:lrarter 
:tnd tlre s~ibswlueut a1gluuent c~f thcb solicitor. S. v. Ronclc. 64. 

167. Review of Findings and l ) iec~et ioni~ry Orders. 
While the findings of fact slid jwlgment upon the hearing ol' whethr~r n 

s~is[~errdrd seritenc2e sl~onltl he put into e f t k t  a r e  to be determined in the 
so1111t1 discrction of the court, :ml the eserc!ise of such tliscretion is not re- 
virw:it)le in the absence of grcSss ~ ~ b n s e .  thtk exercise of sw11 discretion inl- 
plirs c.o~~.;r.ic.~rtio~~s Jntlgn~el~l :~nt l  ]lot i1rbitr:rr.v action. N. I:. Robiniiot~, 28". 

169. r>c,tcwnination and 1)isposition of Cause. 

putting illto effect :I snslrrl~tlec! selrlencc., thr muse Innst be remanded for 
specific findiugs. S. v. Robr I I W I I ,  28". 

that but s single srute~rcr \r:m in~poscd ngorl heyera1 consolidated indict- 
tuents, thar ihe sentence \\:IS in excess of the masimum for such offense, 
ant1 that sentences upon other indictments were made to begin a t  the expira- 
lieu uf the fimt sel~teuc~r, the c:!srs a r e  rc~uanded for proper judgments under 
:t~~tlrority of 8. 7.. Austitc. 241 N.C'. 248. S. L., H!I(,~s. 744. 

ff 173. Post Convic*tion Htharing Art. 

7'11~ strict el~forctwent of the rules govenling appt.als does not preclude 
r igt~ts  11nc1er t11(>  Post ('o~tvi(.Iioi~ Hwring Art. 8. 7.. 1)w~is. 31s. 
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DEATH 

a 3. Nature and  G~*ounds of Action f o ~  Wrongful 1)rath. 
Action for wrongful death exists in this State  solely by virtue of statute. 

I I L  re  Estate of Ivcs,  176. 

a 6. Expectancy of Life and Ihmapes  - Con~promise. 
An administrator, provided he acts in good faith and exercises the care 

of an ordinarily prudent man, has the right to compromise the statutory 
right of action for wrongful ckatli with the person liable, either before or 
after bhe action is brought, and the money received in settlement stands on 
the same basis as  if it had been recwvered by action. In. rc  Extntc of Ives,  176. 

kj 8. Distribution of Recovery for  W ~ ~ o n g f u l  Death. 
While only the personal represeiitntive may maintain an action for wr.ong- 

ful death, the rwovery is not nil asset of the estate in the usual awepta- 
tion of the term, but the personal rclwesentative holds the recovery a s  trustee 
for the distributees of the estate wlio a re  the real parties in intercrt. I v  I c 
E ~ t a t e  of Ivcs,  176. 

'l'he right of a distributee t o  s11art> in the recowry for wrongful dwlh  
on a settlement of a claim therefor will be denied where the action or the 
settlement IS based upon negligcance of such distributee as  a proximate cause 
of the death. I b i d .  

DECLARATORY JUDGMENT ACT 

kj 1. Nature and Grounds of Rrmrdy. 
Insurance companies collectin; :lnd (i',lnsmitting to b11r Commissioncr of 

Insurance funds under the provisions of the Firemen's Prnsion l h n d  Act 
(Chapter 1420, Session Laws of 1937), and alleging irreparable injury in 
that no procedure is provided for. the recovery of funds paid under the Act 
in the event it  should be determinctl that the Act is unconstitntional and in 
that  some of their competitors wcrc refusing to cc>llect and ac.c:ount for 
hiich additional premiums, thus pntthig plaintiffs a t  a competitiw disttdran- 
rage, etc., a re  authorized to i n a i n t a ; ~ ~  1111 action under bhe Dccalaratory .Jndg- 
ment .4ct to test the co~istitntionality o f  the statute. Ssaurancc~ C'o. v. Gold ,  
288. 

DEDICATION 

1.  Acts Constituting 1)rcliciition. 
Intent is csscntial to the d~di(.atini! of Innd to the ~ l ib l ic  by the ~ W I I I T ,  and 

while such intent mzy be inferred fro111 the circumstances without s formal 
act of dedication, such circw~nstanc~~s must be unmistakable in their purpose 
and decisive in their chnracter, mid nwre use by the public. of the land for 
ingress and egress has no ter1rlenc.y to c~stablish a dedication. Niclrols z, b'ro.ni- 
trcre Co., 462. 

F3~idence in this case helcl insnffic.ic~nt to show dedication of al1r.r to the 
public. Ib id .  

DEEDS 

9 8. Consideration. 
The rule that the recited co11sid.wtio11 in a deed is not col~tractml 11nd 
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ma1 be rebulted ,by parol. (w11101 be extended to permit the conveymlce or 
reservation of real property bg parol. Conner v. Ridley, 714. 

g 19. Restrictive Covenants. 
Where thc owners of contipuous lots sign an agreement making the lots 

subject to residential restrictions, and thereafter, because of the change in 
character of the neigllborllood, the owners of 85 per cent of the property 
snbjeet to the restrictions e x t ~ u t e  a release from and revocation of such 
rwtrictions, a court of equity mny refuse to enjoin the violation of the resi- 
dential restrictions on the ground that  the enforcement of the restrictions 
ww~ld  be unjust and ineclnitable. Caldwell o. Bradford, 48. 

DESCENT AND DISTRIBUTION 

5 1. S a t u r e  of Descent and  Distribution in General. 
The General Asse~ubly has puwcr to prescribe who shall take property of 

a person dying intestate subse~luent to the enactment of the statute. Be~iitc.tt 
v. Cuiw, 428. 

U~IJI I  dettt11 of persou inteslate. his lands descend to his heirs nt law. 
Clriffin c. Tlrrrter, 678. 

§ 5. Adopted Chilclren. 
linder the pro,isions of sec. 6. Chapter 813, Session Laws of 19.7.5, an 

adopted chid is w t i t l ~ l  to inlwrit property from the brother of the ndulbt- 
iug parerlr, notwitl~st:~~~cling that the decree of adoption was entered prior to 
t11e pn-:gcU of the sl:ltnte. 1r1~et1 c. Cain, 425. 

There ir: nu general 1 a ~  in this State making public tlrunlrenness n cri~r~t. .  
Tha t  picrt of  1i.S. l S J 1  relating to public drunlien~iess pertains, under the 
tl~c.tr.i~lr of I ; I I X ~ ( ~ I I ~  ! / c ' ~ ~ c , t . i . v ,  t o  lbnblic tlrunltenness a t  nthletic culltests :1i1(1 
ritl~rr s imihr  places: G . S .  I4-:$:;4 relates to conduct which is both ilrn~ilirn 
autl disordthrly ; G.'S. 14-275 rrlates to disturbing religious congreg:~tions: 
a~ l t l  (;.S. 14-::Xi :s, in rfl'ect, seventeen (1iRortwt local statutes, e:~ch l w r t : ~ i ~ ~ -  
i11g I 1 1  :t rel:~tively SIII:I 11 gr011p 01. cuunties. S .  v. I ) f > ~ r .  188. 

DIVORCE AND ALIMONY 

I$ 1G. .llinlony Without 1)ivorc.c. 
Whew. ill UII  :~c t io i~  for aliu~ouy witllont divorce. there a re  allegatio~is of 

i~ldig-~litie.. aud cruel t r ratu~ent  in n chain of coul~ected events fur a period 
of s o u r  rlerc-11 y m r s  snbseqneut to the marriage and again from the periutl 
begil~uir~g s t m r  thirty-live years subseql~ent to the n~arr iage ant1 lasting for 
tllr three. years prior to the instittition of the action, motion to strilir the 
:~llrg:'iitic~lls reluting to ,the 1)rior period shonld be allowed a s  being too re- 
mole i u  ~ I J ~ I I L  III' t i ~ u r  to br nialerial or relev:u~l to the controversy, and further 
the c.allse is remanded with direction that plaintiff be granted reasonable 
ti111r to redraft t l ~ c  complaint to s tatc  the c:111st. of' :rcliou in ;I ~rlnin anti c.011- 

qisr rnnnr~cr. H u l f x  1,. But ts ,  243. 
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18. :\limony Pendente Lite. 
Where, in an action for alimony withoul divorce under G.S. 50-16, the 

complaint contains allegations of indignities, cruelty or abandonment sum- 
cient to sustain an order for subsistence pewdente W e ,  demurrer entered 
upon the ilearing of plaintiff'% application for reasonable subsistence and 
counsel fees pending the trial, is properly overruled. Batts  v. Batta, 243. 

The resident judge of the district has the jurisdiction to hear and deter- 
mine motion fcr  reasonable subsistence and counsel fees pendepste lite in a n  
action for alimony without divorce. Herndow v. Herndon, 248. 

8 19. Modification of Decrees fo r  Alimony. 
A judgment in an action for divorce allowing alimony, or a judgment in 

an action for alimony without divorce, does not terminate the action, but 
such action remains pending for motions for modification or enforcement of 
the provis~ons for alimony, and the jurisdiction of the court over the parties 
continues for the purpose of such motions upon notice without service of 
new procws, even though neither party is a resident of this State a t  the 
time of s e r ~ i c c  of such notice. Kinross-Wright v. Kinross-Wright, 1. 

A decree for alimony which provides that the husband should pay, in ad- 
dition to a stipulated sum per month, a designated percentage of his gross 
income abo\e a certain sum, is not affected by the fact that  the husband 
thereafter mores to a s tate  hnving a community property law under which 
half of his earnings belong to his wife, and remarries, since such decree is 
governed br and must be interprctcd in accordance with the laws of the state 
rendering it. Zbid. 

!W. I)twsre of Divorce a s  Affecting Rigllte to Alimony. 
The :~rr~endment to G.S. 50-11 br the 1955 Session Laws is not applicable 

to ctecrws for alimony rendered prior to the effective date of the statute. 
l i i~~t.ox.r-l l '~ iq l i  1 t.. Kiwrons-TYriyI~t, 1. 

9 212. Jurisdiction to  Decree Custody iind Support of Minors. 
No agrreruc:lt or contract between husband and wife will serve to deprive 

the court ot its inherent and statutory authority to protect the interests 
and provide for the welfare of the minor children of the marriage. Tl~o~utrs  
v. Tltontu8, 269. 

Where t h ~  statute of the stute rendering a divorce decree provides that 
order for thc support of the minor children of the marriage nlight thereafter 
be modified for change of conrlitions, such court has power to modify the 
order on such ground regardlesf oC whet he^ the decree itself so provides. Zbiti. 

Where the l a w  of the state rendering decree of divorce with provision 
for support of the minor children of the marriage permit modificatiol~ of 
the provisic~n for support tor change of condition, a petition filed for the 
~ u i ~ i o r  nonlesident children by the divorced wife, as  their next friend, against 
the resident father for increase in the amount of allowar~ce upon allegations 
of c11:lnge of condition, states a cause of action, and our eourts have jnrib- 
tlic*tioxl of  he action upon personel service of the resident father. Zbid. 

5 23. Support of Minors - Enforcing Decrees. 
Where the hurband iutroduccs evidence that his failure to par  suuls for 

the support of his minor child in accordance with decree of court wns clnr 
t o  Ilis financial inability. jnclgment confining the hnsbi~ntl for wilful fni111re 
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to con~ply wit11 the order without any flnding in respect to his ability to l)ay 
during the tiwe of his alleged delinquency, must be set aside and the cause 
remanded, since in such instame the finding that the husband's failure to 
lnake the payments wlas wilful and deliberate is not supported by the rccord. 
S t ~ ~ i t l ~  v. S m i t h ,  298. 

D O W E R  

5 1. Nature and Incidents. 
At conlmon law a widow had n o  right to possession of the 1n11tl of her 

husband until her dower was assigned, ant1 courts of law did nor pern~it  her 
to recover the rental ra lue of the land assigned as  dower prior to asqiqn- 
ment, although in equity when the property mas rented, she was allo\red a 
proportionate part of the rents received. In 1.c W i l l  o f  St inzpwlt .  262. 

5 8. Allotment by Agreement Between Widow and Heirs. 
Where tht. widow and heirs enter into a fanlily agreement for thc, M I ( ,  of 

the realty a:id the payment to the widow of the cash value of her dower, the 
widow is obligated to pay her proportionate part of the cost of subdividing 
and selling the land. and is not entitled to rents or interest in the ~ b s m c r  
of any evidence to show that scle was delayed in order that rents migl~t  ac- 
crue or that rents collected mere retained by the heirs. I I I  V P  71'111 of St imp-  
son, 2 6 2  

E A S E M E N T S  

5 4. Cl'eation by Prescription. 
A party asserting an easement by prescription has the burdcn of 1)roviug 

a11 the elements essential to its acquisition, includi~lg that hi% rise of the  
casement mas continuous and uninterrupted for twenty years and nrah ad- 
verse or 1111der claim of right, and n permiwive use of another'h land ci~n-  
not ripen into a n  easement by ~)rcscriptiol~ regardless of 1eng:h of t iu~e.  
YicAols v. Fu1'1iiturc Co., 462. 

Use of another's land will be presumed pernlissive until the contricry is 
shown. Ib id .  

Defendant's evidence tentltd to show the open and notorious use 01 an 
alleyway for a p e r i d  of more than thirty years excelrt for a zhort t i n ~ e  
when a sewer was laid, that such use was begun prior to the appointnlcnt 
of a receirer for plaintiEqs predecessor in title and had heen mntinnons 111) 
nntil the institution of this action to remove the cloud on title, in which 
plaintiff averred that defendant claimed a n  estate or interest in the land 
adverse to plaintiE. H e l d :  The evidence is sufficient to he snbmitted to the 
jury on the question whether defendant acquired a right of way o v ~ r  the 
land by prescription. Ib id .  

E J E C T M E N T  

8 7. P l ~ a d i n g s  and B W ~ C I I  of l'roof. 
I n  a n  action for recovers of ltintl and for trespass. plaintiff has the 1)11r- 

den. upon defendant's denial, of proring both his title and the trespass of de- 
fendants. Shi i z ! j l c io~~ c. Ir i ld l r fc  C'omm., 89. 
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I11 a n  action for the recovery of land, plaintiff must rely upon the strength 
of his owl title and prove same by one of the methods recognized by law. 
Ib id .  

When the State is not a party, title is conclusively presumed to be out of 
the State. G.S. 1-36, but there is no presumption in favor of either party to 
the action, anc! plaintifP remains under burden of showing title in himself. Ib id .  

8 10. Sufficiency of Evidence a n d  Nonsuit. 
Where, in an action to recover land, plaintiff relies, as a link in his chain 

of ,title, upon a commissioner's decd in tax foreclosure, but fails to offer in 
evidence the judgment roll in such foreclosure proceeding, there is a hiatit8 
in plaintiff's chain of title, and nonsuit is proper. Sl~lngle ton  v. Il'ildlife 
C r m r n . ,  8!). 

ELECTION O F  REMEDIES 

a 4. .Acts Constituting Election and Effect of Election. 
Where there a r e  inconsistent rights or remedia available to a party, his 

c*lloic.c. of Lhe one is an election not to pursue the other. Thornan v. College, 609. 

ELECTIONS 

2. Qualification of Electors - Education. 
Tlie pronsions of G.S. 163-28 requiring all  persons applying for registra- 

tivn to be able to read and write any section of the Constitution as  a n  edu- 
c a t i o ~ ~ a l  qualification to the right to vote, is authorized by Article V I  of the 
State  Consritution, and, since it  applies alike to all  persons who present 
tl~nnselves for registration to vote, i t  makes no discrimination based on race. 
creed or color, and therefore does not conflict with the 14th, 15th or 17th 
Amendments to the Constitution of the Cnited States. Ltzssiter v. IZoat'd o f  
EZection.~, 102. 

ELECTRICITY 

§ 6. 'Condition of Wires, Poles and Equipment. 
T l ~ e  Sational Electrical  safety Code, which has not been approved by the 

General .4sscmbly and thus does not have the force of law in this State, is 
incompetent as  evidence, and is properly excluded wheii offered ns proof of 
safety clearance requirements between a power line and a telephone line. 
Sloun v. Light Co., 125. 

111 the aoscrice of evidence to the contrary, it  will be presumed that de- 
f r ~ d n n t  electric company maintained proper clearniice between its wires and 
tliose of a telephone company. Ib id .  

Evidence held insufficient to support allegation that defendant was negli- 
gent in failing to maintain proper clearance between telephone line and 
its Iwbver lines. Ib id .  

EMINENT DOMAIN 

3. d c t s  Constituting "Taking" of Property. 
I f  a railroad company, in the performance of its d u t ~  to restore a street 



to a useful condition after it has changed the elevation of its rrackh a t  the 
qtreet crossing, is required to go beyond the railroad right of \\ay and c11a11ge 
the grade of the street, and such change of grade impairs access to the street 
of an abutting property owner, the railroad coinpany must pay w~ul~rnsa t ion  
to such abutting owner for the rwulting diminution in value of the 1:11111. 
TAompsott v. R. R., 577. 

ESTATES 

§ 4. Allotment of Income nctwecn Life  Tenant and Remaindrrmrn. 
Where the guardian of the life tenant executes a rental agreelnent for the 

h n d  upon a share-crop basis, and the life teuant dies prior to the time the 
rent for the year accrues under the terms of the agreement, the rent due 
thereunder becomes the property of tlie remainderman. Phillips z. (;tlb/'~ t ,  183. 

EVIDENCE 

§ 1. Judicial Notice of Statutes  and  Ordinances. 
The courts will not take judicial notice of municipal ordinances. I ' u ~ ~ r r n l  

Swvice v. Coach Lines, 146. 

3. Judicial Xotice of Matters Within C o n ~ ~ n o n  Knowledge. 
I t  is a matter of common knowl2dge in the business and c o ~ m e r c i a l  uorld 

and among people at  large that the l e t t e ~ s  "DIi.1" mean "doing bu-1ncs3 as." 
Pt~ruott v. Ins. Co., 213. 

The courts will take judicial notwe of the fact that passenger and f r e ~ g h t  
traffic by motor rehicle has greatly increased in recent )ear*, that aid to 
n~nnicipalities in financing the maintenance and 'onstruction of streets has 
been provided. and that the impact of motor 1 el~icular tranqmrtntion on the 
business of tbe rails has undergone a vast change cince the expnnsion of the 
Federal and State systems of public highwajs. Tl'instuu-Saltnt t K R., 637. 

(j 4. Presumptions and  Statutory Exceptions. 

A party must establish that  he belongs to the privileged vlah, ill order to 
be entitled to rely upon a statutory privilege. Williants 2;. F ~ r t r o ~ a l  lfonlc, 524. 

# 11. Cornn~unications 01. Transactions with Decedent. 

The rule prohibiting a n  interested party from testifying as  to a tlanhaction 
\\.it11 a deccdect does not prwlwle a caveator from testitying a- to hia opin- 
ion of the mental capacity of testator. I n  rc  Will of l'ltonzpso~r, 236. 

(j W .  Competency of Plcadings in  Evidence. 
Insurer, after filing answer denying liability oil the grouud [hat the in- 

juries sued on resulted from irlsured's attempted suicide and \\-ere not \virl~- 
in the coveixge of the policies, made affidavit-motion to be allowed to file 
: ~ n  ;rmended arlsncr 011 the ground that it lmd just cliscovcred iuisrc.l)rcsel~ta-- 
tions in the applications for the ~wlic:ies w ~ r r a n t i n g  for fe i t~~re .  Il~s~~rc!tl's 
pn;lrdian assertc4 \vaiver of tlw forfeiture provisions. 1lr:ld: l ' l ~ e  affitli~vjt- 
~ n o t i o l ~  \ w s  a collateral pleading containing self-serving declarations of :I 

vonclusory nature on the crucial cluestion of insurer's kno\vledge, basetl ill 
1;lrge part on hears:iy and 111.es~llt~ti in a form that deprived ~jlaintitt' of his 
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right of c r o ~ ~ - e s a ~ l ~ i n n t i o ~ ~ ,  ant1 the collaternl pleatling .rvils incwulwtent nr 
cvit1enc.e nntl its i~du~iwion w:w preji~dicial. (:orrldirr z?. Znw. Co., 102. 

a 22. Photographs. 
The use of photographs in cross-examining a witness in regard 10 his 

testiu~ony iir to the width of the shoulders of the road lield not objectioni~ble 
:is in edecst ndn~itting the photographs as  subrti>ntive evidence, : ~ n d  ~uitlcr 
I11e c i r c ~ l u ~ s ~ ~ ~ ~ . c . e s  of this case was not prejudic.ial. Rlacktccll n. I , w .  3.74. 

W Z5. Accounts, Ledgers and  Private Writings. 
The Su1ioni.l 15lectricnl Sntety Ctde, w h i d ~  hns not bee11 : ~ p p r o r d  by 

the Grneri~l A-en~bly and t h w  does not hnve the force of law in this Stnte. 
is incolnprtent i14 evitlenoe, and is properly excluded w h ~ n  c>fieretl ns proof 
of aitfety c l m ~ a n c e  r e c l ~ i i r ~ ~ n r r t s  1)etweca a power line mtl >I te lepho~~e line. 
filotrrr o. 1,rgkt ( 'o . ,  1%;. 

a 29. Admissions by Parties o r  Attorneys. 
A statement IJJ. defentlu~lt driver to plai~ltiff upon his visit to her in the 

I~ospiral after the ;~ccident that ''lw felt like it was partly his fault," is 
110ld a legal curwlnsion, tletrr~ninable altme by the facts. Lucao v.  White.  38. 

.1111uih~io11~ by the sole prol>o1111~1t~1. te~mling to 41uw nndue influe~we on hi< 
part are  con~ptferrt regilrtlle~s of nht 11 made as  drclnrations ngainst interest. 
111 w Will of lllromp*orr, 58S. 

Testimony of a htatelnent 1:mile by one plaintiff tending to snbstantinte 
one tlefer~c:,~~~t'k version of thc cccitlerit iu conlpetent as substantive evidence 
i l l  fa%or of such tlefenduut, but ih properly esrlu(let1 iis to the other pluintifl 
:111tl the other tleferltlant. H1uc.kir.c 11 r. Ides, 334. 
.i stateu~c.nt of an attorney that the nature of the action was for a relief 

not snpporred by the nllegutions is not binding OII the pilr:y. Ilill 2;. Par.k(~r,  
G W .  

35. Opinion Testi~nony in General. 
Testiwouy that there were IN obstructions on the I~ighway a t  the scene 

ol the i~c.ciclent except LI sign post a t  the south shonlder is co~uyetent when 
it refers solely to thr  preselicr or absence of any physical object or coudi- 
tion t l ~ t  ruiglrt have a tentlrnc:; to obstrnct the driver's view, and is, there- 
f4)rr. ;L st:iren~er~t of fact by the nitntas. Principles of law relating to the 
(v~n~peter~cy of opinion evidenw :IS whether a n  identitled object was sntticient 
to ol)struc.r t l ~ e  driver's view a x  inapposite. Blacliirell 2;. Lee, 354. 

a 39. Opinion J1:videnc.r of Value and  Cost. 
W i t n ~ s i . s  with special prncticr.1 knowledge of the cost of lnaterials and 

labor in thcb construetiol~ of houses of like value and who had seen and 
a re  tamilixr with the house const~ucted for defendants by plaintiff, may 
testify, up or^ the court's finding that they are  experts, as  to their opinion 
of the re:wonttble cost of the csnstructiun of defelldantk house, their testi- 
1110ny bc~ing bzseil on facts ltrluwn and obberre(1 by them ant1 ncrt upon hypo- 
thetical cjnektiuns. Cu~rtllc a. S 'KUIZY~?L,  249. 

a 42. Expert Testimona - Invasion of Province of July.  
Testimony of esperts will not be aclnlitted except in case of necessity where 

the proper u~itierstanding of the facts in issue requires scientific or sprcialized 
li~~owletlgv or e ~ p e r i r n c ~ ,  hut ~ h ~ n  siirh testiinoug is neressilrg and is p r o p  



-4S-iLY TICAL INDEX. 

erly admitred, objection thereto on the ground that it  invades the province 
of the jury is untenable. The distinction is noted in cases of opinion eridenw 
by nonesport witnesses. Caztdle v. Swanaon, 249. 

§ 64. Rule t h a t  Party May Not Impeach Own Witness. 
On cross-examination of plaintiffs' witness, he testified as  to :i st:ltelucnt 

made by one plaintiff, and on redirect examination plaintiffs' counsel were 
permitted to ask leading questions for the purpose of eliciting testinlony that 
the witness had told plaintiffs' counsel a somewhat different version of the 
admission. Held: I t  was within the discretion of the trial court to pernlit 
the leading questions on redirect esamination of their adverse witness for 
the purpose of refreshing the recollection of the witness without offending 
the rule that  a party may not impeach his own witness, and turther in the 
instant case the witness's response to the leading questions did ucrt impair 
his prior testimony on that particular subject. Blach-well v. Lcc, 354 

EXECUTORS AND ADMINISTRATORS 

6. Title To a n d  Control of Assets. 
L*pon the death of a person intestate, titltl to the lands vestb ill llia 11cii.s 

i ~ n d  not his administrators. GriQin v. Turner,  678. 

§ 8. Collection of Assets. 
An administrator, provided lie acts in good faith and exercises :lie care of 

an ordinarily prudent man, has the right to compromise the statutory right 
of action for wrongful death with the person liable, either before or xflclr 
the action is brought, and the money received in settlement stand* on the 
same basis a s  if i t  had been recovered by action. 111 1.c l h t u t e  01 I c t s .  176. 

9 11. Sale of Assets of Estate. 
Where a n  executrix sells stoclr in wl~icli she 013 11s a life csbtatc nh bcilrti- 

ciary under the will, and the executrix htts the power to sell the atocl\ ab- 
solutely in  her representative capacit3-, the sale of the stock \I-ill bc referred 
to the power, and tlie purchaser will get absolute title when the purchase 
is made in good faith for full value, and where the pleadings and exiclence 
;ire suflicient to raise the question as to whether the purchaser was dealing 
with the executrix in her representative capacity and acted in good faith, 
paying full value, the issue should bc submitted to the jury in tlie l~nrcliaser's 
action to confirm the sale. TVoodg v. Pickelsimer, 599. 

The duties and obligations of a n  administratrix continue until the aduiu-  
istration is complete, and her privatc sale of choses in action of the estate IS 

valid if made in good faith. Ib id .  
Where a corporation transfers the ownership of slimes of stock npoll its 

books upon a n  endorsement by a n  executrix, the corporation is fised with 
knowledge of the will and its contents, and that  the executrix, iudividuall>, 
owned only a life estate in the stock when this appears from the will, but 
since the executrix, in her representative capacity, has the power to sell the 
S t ~ l i  a t  private sale, the corporation may not be held liable by the owners 
of the remainder in the personalty when at the time the corporation had 
no reasonable ground to believe that  the euec,utrix intended to miaapplg the 
proceeds of sale. Ibid. 
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An administrutor has no power as  such to convey the lands of the estate. 
f f r i f f i t b  c.  I ' ccr r~er~ ,  678. 

Atllninisrrators haviilg an interest in the estate as  heirs who contract in 
their representat i~e capacity to sell lands of the estate a re  bound by tlle 
roiltract inwfar as their individual interest in the lnnds is concerllrtl. Zb i t l .  

a %a. ( ' IH~II~s  fo r  I'ers011a1 Serviceb Renderetl Ikreaurtl. 
Where plu~~ttitf '  clwlares 011 a special contract to puy for personal ser! ices 

rendered and itlw alleges in detail the services which were a c ~ e p t t d  and that 
they were rcl,.co~ldbl) worth a stipulated amom~t,  the allegatioi~s a re  sufti- 
cient, upon f ~ i l u r r  tc) establish the special contriwt nlleged, to go to the 
jury on ~ I I W I ~ I I I I I  W W I  ) ( i t .  dllw O. S r u ~ ,  321. 

Tlle presumption that personal services rendered one kinsmau by another 
are  g ra tu i tou~  doe\ not extend to perhonnl services rendered a first cousin 
once remobeil \ \he~r  the persons a r r  not of the s a u e  household so that the 
person renderiuy the s e n  ices has to nlove to the recipient's residence for the 
pnr'lnoae of iuil~i~ter;ilg to her. I b i d .  

29. I)iatributiol~ of &;state - Actions t o  Obtain Advice of Court. 
IVhere therc is tlihl)ute a s  to the prc111c.r distribution of funds in the hililds 

of the adminictrator, he nlity proper13 petition the caourt, upon notice to the 
interested parties, fol. the atlvit e nntl ini.tr~~ction ( ~ f  the cwnrt in the nlatter. 
1 8 1  1.c .  1,'aturv of Z c t x ,  176. 

A family ugreelneilt for the set~lei~leilt  ant1 distribution of tin estate, ap- 
pruvecl anc! cw~ilirluetl by the court, becomes a contract between the parties 
and is to l ~ t .  interpreted, ill uccorcl;lnce with rules governing cul~ti~ac.ts gen- 
erally, to .?scertuirl thr  intent o f  t ! ] ~  parties a s  gathered from the en,tire in- 
s t rwl~ent  ivi~l! regard to the situatiol! of the parties ut the ,time the couseut 
jntlgn~ent w:is e~lteretl und the motives and the results sought to be accomp- 
lislted. 111, 1.t. \ \ ' i l l  of S t i w l p a o ~ ~ ,  2GZ. 

The witlow filed her dissent to the probated will. Thereafter, caveat gro- 
ceediilgs were instituted, und though the widow was u party by citation, she 
disclainled t t ~ y  iuterest in the litigatiou, since it  could not in any way im- 
pair her rights. Later, the p u t i c s  entered into a consent judgment for the 
tliklributio~~ uf the estate in accorclance with u family agreement. Held: Pro- 
vision in t m  agreement that the widow assented to the payment of the value 
of her dower. as  con'templatecl by the agreement and accepted said settlement 
in relinquishment of all  further claim in and to the estate referred solely to 
her right of dower and did not relinquish her right to share in the personalty, 
it being apparent that the widow signed the agreemen't solely for the pur- 
pose of perwitting the lands to be sold, and that  there was no intent that she 
shor~ld surreuiler the rights accruing to her under her dissent from the will. 
I h i t l .  

I~'au1il~ agreements for the acttlen~ent of an estate to adjust family diff- 
erences and controversies are favored by the law and are  valid and bind- 
iug when approved by the court, but nevertheless family agreements will 
nut be allo\vtul to uniend or revoke a will solely because of dissatisfaction 
of the devisees with its lwovisions. Wuf/ner v. Honbaier,  3134. 
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EXECUTORS AND ~ D M I N I S T R L ~ T O R ' S - C ~ ~ ~  t inued.  

The rule that  the law looks with favor upon family agreements does not 
prevail if the rights of infants a re  unfavorably affected. Ibid.  

Family agreement for settlement of estate approved in this case. Ibid.  

# 85. Personal Liabilities of Personal Representative. 
Seither the administrators executing a written authorization to an sgeut 

to sell lands of the estate, nor the agent in executing a contract to sell pur- 
suant  to such authority, a r e  liable to the purchaser on a n  implied warranty 
of authority when the instruments themselves disclose that  they were aoting 
in their representative capacities, since their want of authority ii; apparent 
upon tlhe face of the instruments. G r i f f i n  v. Tu~.ncr,  6%. 

FALSE IMPRISONMENT 

2. Limitations. 
-4 cause of action for false ilnprisonment is barred after the expiratin11 of 

one year from plaintiff's release from custody by the giving of bond, not- 
withstanding that  the criminal proswution in which the arrest took place 
is not terminated until less thzn one year before the institution of the action. 
.l.lobleu v. Broome, 54. 

FRAUDS, STATUTE O F  

# On. Contracts Affecting Realty i n  General. 
The grantor mag not show that his deed in fee simple absolute was nlsdc 

in consideration of grantee's promisc not to dispose of the land or any part 
thereof by deed or b~ will so as  to deprive grantor of his right of inheri- 
tance, since the effect of such par01 agreement mould be to limit t,he fee 
simple deed to a conveyance of only the beneficial or equitable title, or to 
rest  the remainder in the grantee as  trustee for her children, in contradic- 
tion of the express prorisions of the deed. (7owzcr v. IZidle?l, 714. 

GRAND JURY 

# 1. Qualiftcation and Selection of Grand Jurors. 
The systematic exclusion of persons of defendant's race from the grand 

jury returning the indictment against defendant is a denial of defendant's 
right to the equal protection of the laws required by the Fourteenth Amend- 
ment to the United States Constitution and also "the law of the land" clause 
of the State Constitution, Art. I, Sec. 17. S. v. Per?-v, 334. 

Upon defendant's motion to quash for discrimination in selection of grand 
jury, defendant is entitled to opportunity to procure evidence in  support 
of motion. Ibid.  

HABEAS CORPTJS 

# P. To Obtain Freedon1 f r ~ m  Unlawful Restraint. 
Where defendant does not request appointment of counsel and does not 

serve case on appeal or cause his appeal to be docketed in order that it 
might be heard on the record proper, or apply for :L writ of c e r t i o r a ~ i  to 
preserve the right of review a t  the next succeeding term of the Supreme 



ANALYTICAL INDEX. 

Court, a judge of the Superior Courl is thereafter without power t c ~  rnldrge 
the time for service of case or. apwnl, and a n  order doing so upon a petition 
for habeas corpus is inetiective. S. v. Davis, 318. 

An order entercd in a Iruhcaa co~pux p ~ w e e d i ~ ~ g  uppointin:: collnsel for 
defendant and allowing him time therefrom to perfect his a l q m l  aftcr time 
for perfecting appeal had espired, and purporting to arrest Lhe judgment, 
will be reversed upon review by cci t io~ur i ,  no prejudicial error appearing 
upon the face of the record proper, and the original sentence remains in  
effect, although defendant should bc given credit for time spent in cbonfine- 
ment since the entry of the order purporting to arrest the judgment. Ibrd. 

9 4. Appeal and Review. 
The strict enforcement of the rules governing appeals does nor preclude 

rights under the Post Conviction Hearing Act, G S .  15-217, nor t h e  right to 
petition for :I writ of cevtioravi to rcriew orders entered in a habeas corpus 
proceeding. S. v. Davis, 318. 

HIGHWAYS 

§ 7. Highways Under Construction, Signs and Warnings. 
A contractor removing an old bridge preparatory to construvting :i rlew 

nne is under positive legal duty to exercise that  degree of care nhicah (1. 

reasonably prudent man would use, considering all of the circn~n~tanccu of 
tlie case, to warn tlie traveling public of the danger, notwithstanding that 
lie is doirig the work under a contract with the State Highway and Public 
Works Commission. White v. Diclcerson, Inc., 723. 

Dvidence held sufficient to be submitted to jury on issue of neg1igwc.c of 
contractor in failing to maintain proper signs and warnings of fact that 
bridge was out. Ib id .  

Evidence tending to show t l ~ a t  the driver of the car in which plaintiff 
was riding had reduced his speed to some 10 or 15 miles per hour hecanso of 
heavy fog, that both he and plaintiff was watching the road intently be- 
cause of the fog, and that  when they saw the burning flambeau wmc six 
feet from the lip of the canal, where the bridge was out, the driver .~pplied 
his brakes but slid into the canal on wet mud, is held insufficient to hhow 
intervening negligence on the part  of the driver insulating as a matter of 
I:LW the negligence of defendant contractor. Ibid.  

g 12. Nature and Grounds of Right  to Establish Cartway. 
G.S. 136-69 merely gives to  the owner of property who is without reason- 

able access to a public road tho right to establish a cartway across t h e  lands 
of others upon payment of compensation, but imposes no duty upon l~ im to 
cxercise that right, and therefore the owner of land adjacent the pnhlic 
highway vannot maintain a proceeding lo establish a cartway across his 
o\vn lands and thus force on7ncrs ol lands, away from tlie highway to ac- 
clnire such right. Kanupp v. Land, 203. 

The right to establish a cartway lo  a l~ublic roatl under t l ~ c  provisions of 
G.S. 136-69 obtains only a t  thc inst:,ncc of owners of property without rea- 
sonable access to a public road, and if reasonable nccess exists, there 1s no 
right to establish a cartway under the statute. I b i d ,  

A judicial determination that r i  road to a lmblic highway al~utting the 



lands of all  the parties should be kept open is binding 011 the parties and 
precludes subsequent proceedings anlong the same parties or their privies to 
establish a cnrtway under G.S. 136-69, since it establishes that  a way of 
ingress snd egress subsists. Ib id .  

HOMICIDE 

§ 1. Homicide i n  Qcne~al .  
Where one person voluntarily and ~ ~ n l ~ w f u l l y  strikes another, and the 

person so struck falls and hits his head, resultiug in a fatal concussion, the 
death is a homicide. Goldberg v. 111s. Co., 36. 

A person is legally ac~conntnble if the direct cause of a person's death is 
the natural result of his criminnl act. R. v. H o w e l , ,  342. 

a 6. Manslaughter. 
Manslaugllt~r is generally divided into voluntary and involuntary man- 

slaughter; in~~r lun tnry  mnnslaugl~tev is where death results unintentionally. 
so f a r  a s  the defendant is concerned, from an unlawful act on h b  part  not 
amounting to a felony, or fro111 a lawful act negligently done, the killing 
being wichout malice. S. v. Homer, 342. 

Involuntary manslaughter is the nnlawful killing of a human being unin- 
telltionally and without malice, but proximately resulting from the commis- 
sion of a n  uulawful apt not amounting to a felony, or some act done in an 
unlawful or culpably negligent manner. and where fatal consequences of 
the negligent act were not improbable under a11 the facts existent a t  the 
time. S .  v. Nral,  544. 

Culpable negligence is such recklessness or carelessness, resulting in in- 
jiiyv or death, as  imports a thoughtless disregard of consequences or a heed- 
les indifference to the rights and safety of others. Ibid. 

fj 30. Sufflriency of Evidence and Nonsuit. 
Circumstantial evidence of defeudant's gnilt of homicide held sufficient 

to  be submitted to the jury. S. v. Hornel; 312. 
The evidence in this case tentling to show that defendant brutally as- 

s a n l t d  his victim in an attempt to commit the crime of rape, inflicting 
wounds causing death, is held sufficient t o  be submitted to  the jury on the 
issue of defmdant's guilt of murder in the first degree. S. v. Knight, 384. 

1ividenc.c. held sufficient to support convictiou of involuntary manc;laughter. 
8. ?i. Neal, 544. 

I4vidence t!mt defendant iutentionally shot the deceased with a deadly 
weapon, thereby prosilnately causing his death, raises the presumption that 
the killing was ilnlawful and was with malice, and is sufficient to warrant 
nud support a \erclict of guilty of mnrder in the second degree. 8. v. Barton,  
5<i9. 

a 24. Instructions on Murder in First Degree. 
Where the evidence is sufficimt ta be submitted to the jury on the theory 

o f  defendant'., guilt of murdering his victim in an attempt to commit the 
crime of rape, but is insufficient to show defendant's guilt of the crime of 
kiduapping, an instruction that defendant would be guilty of murder in the 
first degree if the j11ry should find that the murder was perpetrated in the 
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attempt to commit the crime of rape or in the columission of the felony of 
kidnapping, must be held prejndicial as permitting the jury to rest its rer- 
tlic4t on a theory not sul~portecl hy tile evidence. S. v, Knight, 384. 

5 28. Instructions on Less Degrrrs  of ClVinie. 
The State's evidence tended to show that defendant, who was deaf and 

dumb, entered a house in which a woman was alone, wrote R proposal of 
sexual intercourse on a note, that she became scared, tried to make him 
leave and hit him, and that  thereupoi~ he brutally and fatally assaulted her, 
but did not try to have intercourse with her. Hold: While the evidence is 
sufficient to support the theory of murder committed in the attempted pcr- 
petration of the felony of rape, it  also ~uppor t s  the inference that dcfend- 
ant did not intend to commit rape but sought to have intercourse with his 
victim on a voluntary basis, and that  his assault upon her was prwipitated 
when she struck a t  him while she mas trying to drive him from the house, 
and therefore i t  is the duty of the court upon such evidence to submit the 
question of defendant's guilt of murder in the second degree, in addition to 
the question of defendant's guilt of murder in the first degree, or not guilty. 
N. v. Kniyht,  384. 

HUSBAND AND WIFE 

9 14. Creation of Estates by Entireties. 
Deeds executed by tenants in common for the purpose of elfecting a vol- 

ui~tary partition, convey no title, and therefore if a deed from one tenant to 
the other is executed pursuant to a plan for partition, the wife of the grantee 
tenant would take no interest by virtue of the deed, even though she i s  also 
named as  grantee and even though the deed states that i t  creates an estate 
by the entirety in the grantees. S m i t l ~  u. Smith, 194. 

INDICTMENT AND WARRANT 

9 9. Charge of Crime. 
An indictment must allege every essential clen~ent of the on'cnse i t  pur- 

ports to charge. 8 .  v. Coiirtneu, 447. 

14. Time of Making Motion t o  Quash. 
An objection to a n  indictment based on defects aild irregularities in the 

drawing or organization of the grand jury must be taken by motion to quash 
the indictment made before the jury is sworn and impaneled to try the isane, 
m d  if not so taken, is deemed waived. 8, v. Pevru, 334. 

Upon motion to quash the irdictment on the ground of racial riiscriuiina- 
tion in selecting the grimd jnry, the defendant must be given reasonable 
time and opportunity to investigate the matter of racial discrimination, 
*iiice due process of law requires that he be given his day in court, and what 
is a reasonable time and opportunity must be determined from thr  fac:ts in 
each particular case. I b i d .  
tj 15. Natme and  Grounds of Motion to Quash. 

The burden of proof is upon the defendant to establish the racial discrrim- 
ination allcgcd i11 his motion to quash the indictment. 8 .  v. Pcrru, 334. 

But such discrimination is ground for quashal. I b i d .  



When facts constituting double j(opart1y (lo not appear from the nllega- 
tions of the bill or warrant, the tlefcnw may not be taken advantage of b~ 
motion to quash. S. v. Cooke, 484. 

A motion to quasi1 on the ground that the court was under duty to take 
judicial notice of a l'ederal decision estal~lishing a defense to prosecution, is 
properly denird, 411c.e :l Iuotioi~ to qn:~rh iuay nirt rest upon matters nli~rr~rlv 
the record. Ibitl. 

16. Effect of Qllasllal o r  Msmissal. 
If the court, lipon supporting evidence :mtl proper finding, should clun-11 

the indictment on the ground of racial discrimination in the grand jury panel, 
tlefendant would not be entitled to his discharge, but should be held until 
an indictment against him can be tonntl by n properly constituted grand jury. 
N. a. P ~ r r ~ j ,  :1:14. 

5 17. Proof of Guilt of Crime Charged. 
1)efendaut cannot be convicted of illcgnl transportation of intoxicating 

liq11or 1111le\\ unch charge is co!~tnined in tlw bill of indictulent l~nder  which 
he is tried. S. I,. Rromr, 314. 

INFANTS 

Q 8. Jurisdiction to  Determine Custody. 
Where dwision of this Conrt affirming judgment awarding to the resi- 

dent ya<trr n:~] grandfather the cnstocly of a minor child of parents divorced 
in another ct:~te, notwitl~stautli~~:: a former decree of the court of such other 
state, is \~icilted by the S u p r e c ~ t ~  Court oL' the United States and the cause 
ra~~i:~ndecl for c.laritication of the. qnfstion whether the decision was based on 
cl la~~ged conditions siuce the foreign decree or upon the ground that our 
Churl was ~ f u t  bou~ltl to give thc foreign decree full faith and credit. the 
canw mu\t be rrmanded to the Superior Court for final judgment bnsecl on 
the fact< xs  it may fiud them to be. fCoz;acs n. Brezoev, 742.  

Q 9. Right to Custody. 
Upon petition of the father for the custody of his daughter, findings of 

fact to t l ~ e  effect that petitioner had made no concrete attempt to visit his 
daughter for a pt~riod of approximately six years and that his only attention 
to 11rr during this  period was the payment of the monthly sums stipulated 
by order of court upon conviction of abandonmenlt, that  respondent had been 
given custody of the child by its mother after the separation of petitioner 
and t h ~  i-hilcl's mother, that the rhild's mother had uamed respondent guard- 
ian of the chiltl and willed her propenty in trnst for the child, and that  the 
b-1 i l~trre\ ts  of the child clearly required that  she be allowed to remain 
in the home of respondent, support judgment of the court awarding custody 
of the child to respondent. I n  re  McWhirter, 321. 

INJUNCTIONS 

S 3. Nature of Remedy - Adequate Remedy a t  Law and  Irreparable 
Injury in General. 

Ordinarily, ail injnnotion will not be g~xntet l  where there is n full, ade- 



qnnte and complete remedy a t  1;1\r, whic.11 is :IS pr:rctical ant1 efficient as  is 
the equitable remedy. Ztr re Dur:i.v. 423. 

Injunction will lie to prevent a nr~~~ricipnlity from taking possession of 
plaintiffs' land for the purpose of paving the same a s  a street, siuce if the 
~n~ulicipality has no right or title thc reto. no judgment could restore to plain- 
tilts the strip of land with its builtlings on  it ill its original cliaructer, ant1 
therefore plaintiffs ~rortld anfter irreparable injury if the threnterretl s e i z ~ ~ r e  
of the property were 11ot en.joir;ed. Hull r. E'al/ettet+lle, 474. 

5 4. Enjoining Violation of Statute  o r  Ordinance. 
Ordinar~ly. injunction \\ill not lie to pl'evel~t t l ~ e  perpeir:~lion of n cri~nc.. 

Roc1t.d of Plrcrt~mac.!~ e .  f,trtrca. 134. 
Where R ~ t a t u t e  expressly provides that the violation of its provisions 

should constitute a n~isdemr:~nor and also provides that the avts therein 
proscrihrcl might be enjoined, the contenition tlrut the violation of on injnne- 
tion issued under the stntntr no111tl subje?t bhe offender to p~inishment for 
:I criminal offense w i t l l o ~ ~ t  rlrc constitutional safegu:~rtls of intlirt~nent, trial 
by jury. etc., is untenable, s inw the pnnisl~ment for violation of the injnnc- 
tion woulA be for violating :III order of the conrt ant1 not p~lnislln~ent for a 
c~rime. Constitution of Sort11 Carolina, Art. I. S e c ~ .  12 nnil 13. Ibid. 

1 1 .  Enjoining I n d t u t i o n  o r  E'rosecution of Civil Acution. 
Order \ \a% issued in the Sr~perior Court of one counly adjudicating the 

right to custody of the chiltlrrn of the parties. 'Fl~ereafter, defentlant insti- 
tuted proceedings in the dolne?tic relations cunnt in i~lrother county for rnodi- 
fication or change of the tlrcarer. Plaintiff I I I O \ ( J ~  ill the first action fol. n 
bill of quiu timet to restrai:~ defendant fro111 prosec.ntiny the action in the 
clomestic relations court. IIr'ltl: An n d e q ~ ~ a t e  leg11 remedy is available to 
plaintiff by motion ill t l ~ r  domestic 1~1:ltionh cwurt to tlis~~riss the proceeding 
if that court is without jnrisdiction, and therefore the remedy of injunction 
nil1 not lie. Seither a bill of pefice nor a bill of rluiir t i~jrrt  applies to the 
factual sitnation in this cusc. I t r  re Davix, 423. 

13. Continuance, Modification and  Dissolution of Temporary Orders. 
The court has the sonnd discretion to tlissolve 11 temporary restraining 

order when plaintiff's wl~ole eq11ity is dunietl in the nlrswer. wrtainly when 
it does not affirmatirely appear that plaintiff iu tl~reateuetl with irreparable 
injury or that he does not I n r e  :in atleqnale re~nedy a t  law. Coffee Co. c. 
T110mpso11, 207. 

Where the findings of fact of the court estnhlishi~rg the primary equity 
:Ire supported by evidence, and defentlants a re  fully protected by the pro- 
\isions of the order coutinning the inju~wtiou, ant1 harm lnigllt result to 
;)lnintMs from dissolntion. order col~tinni~rg tlw telnporary restraining order 
io the final hearing nil1 be afirmctl. JIat.ial,~zliis 1.. Jrtrni,rrjs, 556. 

Upon tine bearing of a luotion for continunuce to tlre final hearing of the 
te~uporarr  rebtraining order isaued in the earlse. the court 11ns no jurisdiction 
to adjud~cate  the merits of the coutroversy, and tlre facts f o ~ ~ n d  by tlre trial 
court will be racated and set ~ s i d c  insotar :IS they reltite to the merits and 
will be treated a s  having no binding effect escept insofar as  they support 
the court's ruling i a  denyiug i n j ~ i n ~ t i ~  e r 4 i r f  pc't~di ~ f t r .  lite. 4 ilrrw1.u 1.. College, 
Gi4.  



Order denying al)l)lication for a teinporitry ordtxr restraining defendant 
from continuing to opcrate its plant on lands coi~tiguons to lands owned by 
plaintiffs, demanded on the ground that such operation constituted a nuis- 
ance, affirmed on authority of Ifrrbki~rs  z'. Iloxpitnl, 23s N.C. 357. Hfitchinso~t 
v. Processing Co., 746. 

INSIJRANCE 

Ij 13a. Construction and Operation of Policy in  General. 
Where insured declares upon the policy as  written without seeking re- 

formation, the rights of the parties must be determined in accordance with 
its terms, and par01 cridencc is incompetent to vary its term8 as to the 
parties insured o r  the risks covered. Peirson v. Ins. Co., 215. 

Where a policy of insurance sets forth the uianncr of computing lobs cov- 
ered thereby, such procedure must he lollo\~crl in computing the loss. 1Yilli-  
fwd v. Ins. Co., 540. 

Where a provision in an insurance policy is suwq)tible of two interpre- 
tations, one imposing liability and the ot l~cr  ewluding it upon the facts of 
the particular case, the l~rorision will Ile constnled against the insurer. 
Roach 5. 1118. Co., 699. 

Ij 1% Waiver of Forfeiturr.  
Insurer waives a forfeiture provision of the 1)oIivy when it, with knonrledgr 

of the pertinent facts upon \vhich insurer might clecldre forfeiture, engages 
in acts, derlarations or n co11rs1~ ot dealing inconsistent with in'tention to en- 
force the forfeiture and leidz insnrtd honestly to believe that  it  will not 
insist upon forfeiture and t h ~ t  the insurance is still in force. GouZdi~~ C. 

1128. GO., 161. 
While knowledge is a prerequisitn to w n i ~ e r ,  :ln insurer is charged with 

lrnowledge not only of the facts discloscvl, but also of such other facts a s  
would have bee11 discovered hy reasonable inquiry which a n  ordinarily pru- 
dent person would h a w  made upon the facts disclosed. Ibid. 

Insurer is presnlnetl to be cognizant of data in the official files of the com- 
pany received in formal dealings with insured. Ibid. 

Ordinarily, where illsurer denies liability for a loss on one ground, with 
lc~iowledge of another ground of forfritnrc, iusnrer is estopped to assert 
huc.11 other ground if insured has acted nlrcm the reasonable belief that such 
other ground would not be asserted. Ibid. 

3 19c. Construction of M r e  Policieb a s  to Proyrr ty lnawed.  
The policy in suit covered loss by fire of tobacco, the property of others, 

while in the custody of inslired \varehonsen~an. Tobacco purchased by plain- 
titf a t  a regular sale for resale was destroyed by fire while on the warehouse 
floor. Beld: The policy does not permit the technical construction that it  
covered tobacco held for sale but not for res:~le, aud plaintiff is entitled to 
recover. Smith v. Ins. Co., 718. 

g 38. Accident Insurance - Construction of IDolicy a s  to Risks Covered. 
Since gasoline in a jet plane is csscntial to its operation, where a jet 

plane c r a s h ~ 3  and insured is struck n-ith gasoline from the plane and fatally 



injured a s  n result thereof, the injury results from being s trr~ck by a plane 
within the terms of the policy, l2ocfc.l~ c. 1H8. Co., 699. 

5 39. Accident and Health Insurcuic~ - Conditions, F:xclusions and 
Forfeitures. 

Plaintiff's evidence tended l o  show that insured was voluntarily a l ~ d  1111- 
lawfully struck by another, causing insured to fall and hit his head upon 
the floor. resulting in fatal Ilcmorrl~rlge. ZIeld: Plai~~tif l ' s  evidence tliscloses 
death from homicide within the e s c l u s i o ~ ~  provision of the double indemnity 
clause sued on, and therefore nonsuit was correctly entered ill her oction 
to recover double indemnity. Qoldbery v. ZHS. Co. ,  80. 

Evidence of insurer's waiver of right to declare forfeiture for misrepresen- 
tation in application held sufficient to  be submitted to jury. Zbid. 

Evidence hold to show that operation was for pre-esisting condition with- 
iu esclusion clause of hospital insuralwe. Hiw11(,1~ 1'.  IIo~pit(11 C ~ I Y ,   AX.^., 397. 

$ 43d. S u t o  Insurance - Pcrsons Covered. 
There is a distinction between a garage liability policy whicl~ does not 

5pecify an7 particular vehiclc insured and an ordinary liability policy cov- 
ering loss or damage resulting from the operation of a specified vehicle, but 
uuder a group liability policsy it  v7ould seem essential that insurer know the 
identity of insured so a s  to determine the nature and estent of its risks and 
the premiums to be charged. Peirvon v. Ins. Co., 213. 

Where a garage liability policy states that the i n s u r d  is a partnership. 
evidence tending to show that insured in addition to the partnership was 
also a n  individual business of which one of the partners was the sole pro- 
prietor, is properly excluded, since the writtell policy is conclusively pre- 
sorued to espress the contract it purports to contain. Zbid. 

I n  a suizt to recover medical payments under a gurage liability policy nam- 
ing the insured a s  "Peirsou-Neville Co. and S. Peirsou and Go.," a partner- 
ship, i t  is error for the court to exclude evidence that a t  the time of the 
accident in suit the vehicle was used principally in the bnsiness of "S. Peir- 
son and Co." Zbid. 

§ 48. Rights of Third Persons Against Insurer. 
Provision in a liability policy that  insurer might negotiate and settle any 

'him or suit was not proscribed or rendered void under the 1947 statute, 
G.S. 20-227; fcrther, the 1933 act, G.S. 20-279.21, does not indicate that  prior 
to that date liability insurers were prohibited f r o u ~  settling claims. Alfwd 2;. 

IHS. Co. ,  224. 
h liability insurance carrier may settle part o f  n~nltiple claims arising 

f r o u  the negligence of its insured, even though snch settlements result in 
preference by eshausting the fuud to whioh an injured party whose claim has 
not been scttled might otherwise look for payment, provided the insurer acts 
iu good faith and not arbitrarily, and the burden is npon a claimant whose 
claim is not paid in full becunsc of prior payment made by insurer in settle- 
ments of other claims, to allege : w l  prove bntl faith on the part of insurer. 
Zbid. 

A l i ab i l i t~  insurance carrier is linble for interest for that amount of the 
rec-oreq whicl~ is within the l i ln i t~  of liability of the policy from the date 



the judgment is rendered ag:?inst insured ~ ~ n t i l  payment of its liability by 
insurer. Ibid.  

§ 62. Construction and  Olwration of Hail and Windstorm Insurance. 
Where a policy of crophail insurance provides that thch amount recoverable 

should not exceed a stipulated s u n  per acre without rrgard to the value of 
the crop, the procedure provided in the policy for tiguring loss thereunder 
must be followed, and a n  instruction charging that  the measure of damages 
would be the difference between the market valiie of the crop immediately 
before and immediately after clamage by the risk covered, must be held for 
error. Williford v. Ins. Co., 549. 

INTOXICATING LIQUOR 

g Qa. Ilrdictnient and Warrant.  
IJnder G.S. 15-2 the warrant or indictl~itwt sho~lltl c l~arge the unlawful 

possession or sale of intoxicating liquors; under G.S. 38-48 it  should charge 
the unlawful possession of alcoholic bever,~pes llpon which the taxes imposed 
by law have not been paid; nnder G.S. 18-50 it slioiild charge the unlawful 
possession for sale, or sale, of illicbit~ liquors. 8. c. M u y ,  60. 

§ Qb. Presumptions and  Bumlea of Proof. 
Upon defendant's plea of ilot guilty to an indictment under G.S. 18-48, the 

State has the burden of proving beyond a reasonable doubt defendant's pos- 
session of alcoholic beyerages npon which the F ~ l e r s l  or ,State tax had not 
been paid, and that  the bever~ges contained alro1101 exceeding 14 per cent 
by volume. S. v. Pit t ,  57. 

§ 9,. Competency and  Relevancy of Evidence. 
I t  is compelent for a witnew who has testified that he has had experience 

in examining whisky and that  he  could tell the difference between ABC 
whisky and whisky not sold in ABC stores, to testify that  the whisky in 
question was not S B C  whisky, the weight of the testimony being for the 
jury. S. v. Pi t t ,  37. 

Testimony based on taste, sight, and smell is admissible to show alcoholic 
content of a liquid. 8. v. M a y ,  60. 

g 9d. Sufficiency of Evidenw a n d  Nonsuit. 
Evidence that  whisky belonging to defendant was found on defendant's 

premises, that  the whisky was not ABC whisky, together with stipulations 
that  the contp.iners bore no stamps, is sufficient to be submitted to the jury 
in a prosecution under GJS. 18-48. 8. c. Pit t ,  57. 

Testimony that the beverage found in defendant's lmhession was whisky is 
sufficient to show that the alcoholic content of the bererage was more than 
14 per cent by volume. Ibid. 

Testimony of witnesses that 21 pint bottles containing %hisky" were 
found on defendant's premises is sufficient to br  submitted to the jury and 
support a flnding that the alcoholic content of the liquid was in excess of 
14 per cent by volume within the pumiew of G.S. le-60. since whisky means 
an alcoholic beverage distilled from grain with an alcoholic content of from 
50 to 55 per cent by volume. S. 21. M a y ,  60. 
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I'lven tlloiigh the clnsntity of intosicating liquor found upon search o f  de- 
fendant's apartment was less tlian one gallon and therefore not sufficient to 
make a prima fnric rAase of possession for sale, evidence that varieties of 
heverage mere available in the apartment, that a nuinber of different bottles 
had been opened and the contents of a number of them partially c.on.umed, 
together with evidence that a numbel of persons were present a t  the apart- 
ment late at  night, ant1 that a nuinber of two-o~uice glasses were f~11i11d in 
a pan of water in tlie sink, etc., i s  held sufficient to take the cake t o  the 
jury npon the charge of possession of liquor for Ihr pilrpose of ualc. S. r.  
Ilnireto,~, 213. 

8 Df. Instructions. 
While the beverage niust contain alcohol esceeding 14 per cr111t l ~ y  v11ln11lc 

in order to warrant conviction under G.S. 18-49, an instruc-tioil in one in- 
stance that the alcoholic content inust be 14 per cent or more \I ill not he 
held for prejudicial error when all the evidence is to the effect that the 
heverage contained more than 14 per cent of alcohol by rohlme, it I~c.ill:: all- 
parent that  the instruction could have neither misled nor confused thc jury. 
P. v. Pit t ,  57. 

The failure of tlie court to clcfiue the term "pr tm(~  facic evidence" in ( I ~ r g -  
ing upon tlie pres~~mption arising when containers of almholic belerage do 
not hear the State or Federal stamps, Itcld not prej~~dicial  in the a l ~ w x  
of request. Ibid. 

§ 9g. Verdict and Judgment. 
In a ~wosecution ~ulider ail indictment charging unla\vful possession of 

intoxicating liquors contrary t~ tlie form of the statute, a verdict of "guilty 
of possession" without reference to tlie indictment is not sufficient to sap- 
port judgment, and upon defendant's appeal from judgment imposed a wrr ivc  
d r  1rot.o must be ordered. S. u. Brouw. 311. 

A verdict of "guilt? of traasporting and illegal possession," without rcfer- 
ence to the bill of indictment, is insufficient to support judgment for illrgal 
possession of intosicating liquor. S. v. Brown, 314. 

Defendant cannot be convicted of illegal transportation of intoxicating 
liqiior unless such charge is contained in the bill of indictment under nhich 
he is tried. Ibid. 

JUDGES 

§ 2a. Powcm and Jurisdiction of Resident Judges. 
The resident judge of the district has the jurisdiction to hear and de- 

termine motion for reasonable subsistence and counsel fees pendente lite in 
i111 :retion far aliuioiiy without divorce. Herndoiz .t.. Hcr.r?do~i, 248. 

JUDGMENTS 

5 3 M. Construction and Operation of Consent Judpnents .  

A family agreement for the settlement and distribution of a n  estate, ap- 
proved and confirmed by the court, bccomes a contract between tlie parties 
and is to be interpreted, in accordance with rules governing contracts gen- 
erally, to ascertain the intent of the parties as gathered from the ei~t i re  
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instrument with regard to the situation of the parties a t  tlie time the con- 
sent judgment mas entered and the motires and the results sought to be 
accomplished. In  re T i l l  of Stimpson, 262. 

A consent judgment must be intcrpreted in the light of the matters in 
controversy in the proceeding and the purposes the parties thereto intend- 
ed to accomplish by it. Zjtrttre~ v. Srcaim, 443. 

5 17b. Conformity to  Verdict, Proof and Pleadings. 
Where a n  action is institutecl to enjoin definite acts proscribed by statute, 

the injunction issued in tlie action should be limited to tlie acts definetl, and 
further prorision enjoining defendants from doiiig any act in r idat ion of 
tlie stature is too broad and should he stricken therefron~. Board of Plrntrnc~r.!~ 
1,. Lane. 1:34. 

While the judgment must ordinarily follow the rerdict. the trial m n r t  
has the power, with tlie conPent of defendant. to increase thr  aulonnt of 
the rer t l~ct .  Ca~rdlc r .  R~raitno?a, 240. 

Where the tenant, npon the uncontrore~ted facts, is entitled, as  a nlat(er 
of law, to the proceeds of a crop insurance policy pnitl into ciourt by il~uurer, 
free from the landlord's crop lien f o ~  atlvanceu~ents, the court 113s authority 
to order that suc2h fund be delirered to the tenant. G.S. 1-508. Peopltx c. 
I~LY. Co., 303. 

5 18. Process, Notice and  Jurisdiction. 
A w n r t  renilerlng ;I jndplnent for a l in~ol~y  has juristlictiou to n~otlify it* 

tlecree for change of conditior~ or to e~ l le r t>~in  a petition for clariticatioil 
without serricc of nen- process. ereu thouglr neither party is a reuitlent a t  the 
time of serrice of notice o t  petition. h ' int~~s-l l ' r igl t t  z'. Iii~c~~ox~-ll'ri!/ltt. 1. 

# Boa. Jurisdiction of n i a l  Court t o  Modify o r  Correct Judgment. 
All judgments a re  i r~  fieri (luring the terni, and, except as to conseut jntlp- 

ments, the trial couat way  ope^^. n~odify or rncate of its o\vu inotio~! :111y 
judgment rendered during tlie term. Shaver 1;. Sltaz;er, 11:Z. 

The trial court has the inliercnt power a t  any time, upon motion or cx 
mero rnotu, to amend judgments by correcting clerical errors or supplyillg 
defects so aa to n~al ie  the record speak thr  truth, but after the term, s11c.11 
power must be exercised with great caution a i ~ d  niay not be extentled to 
the correction of judicial errors so a s  to uialir the judgment different fro111 
that which was actually rendered. Ibid. 

The trial court is without power, statutory or inherent, to initiate on ils 
own motion proceedings to vacate an irregular voidable j~idgn~eiit  after the 
lapse of the term a t  which if vat; rtndered. Ibitl. 

5 23. Procedure t o  Attack and Set Aside Judgn~ent .  
Where the proceeding foreclosing a street assessment lien npm serrire by 

publication is in all respects rrgular on its face, and the municipality pur- 
chases a t  the foreclosure, and thereafter conveys the property, motion in the 
cause to set aside the judgment on the ground of defective serrice shonld not 
be heard without the joinder of the purchasers of the land, who a re  the renl 
parties in interest, since the ultimate relief must depend upon the recovery 
of the land from the purchasers, who would hare  no recourse against the 
city if their title should prore invalid. Hentlel-~oktvillt' z'. Rnlrtstiott A m l ! ~ ,  52.  
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A judgment, which upon its face is void, may be vacated by the court 
t r r r / t l t w  trlr~t~r a t  any time. R11a~'cr 2;. S l t a ~ c r ,  113. 

A judgment wllich is regular upon the face of the record but irregular in 
fact requires evidence ci1i1111dc for impeachment and is voidable and not void, 
anti ordinarily may be attacked only by motion in the cause made by a party 
to the action or persons in privity with a party, and strangers to the judg- 
111ent or nl(ermeAd1ers who have no justiciable grievance should not be per- 
~uitted to assail the judgment. Ibid. 

A jud-merit regular upon the face of the record is l~wsulnetl to be v<~litl 
until the contrary is shown in a proper proceeding. lbitl. 

2 Judgtucl~t a s  B a r  to  Subsequent Action in Gcncml. 
A Jl~tlicial determination that a load to a 1)nblic. I~igl~\vay albultillg the 

I ~ n d s  of all tllc parties should be kept open is bintlin:: on the partieu and 
~ ) r r c l ~ ~ t l e s  subsequent proceedings nn~ong the snn~e  parties or their privies 
to establish a cartway under G.S. 136-69, since it establishes that a way of 
i n g r e ~ s  and egress subsists. Iialiupp a. Lalid, 203. 

Since the defendants in this prosecution for treup~.;s did not introduce 
in evidence the judgment roll in a civil action between defendants and the 
corporate owner of the property, thc question of whether the Federal deci- 
sion precluded prosecution under the doctrine of collateral estoppel was not 
presented. Whether the doctrine of collateral estol~pel would have applied 
had the judgment roll been introduccd in evidence, r/rtrrcre? S. v. Cookc, 484. 

Tlw Ibnrden of establishing R plea of 1 . ~ 8  i~rdiccctu ;I. ;I ha15 to the action ib  

011 tlrfendilni. and when the plea is not establiqliecl by the pleadings, order 
disnlish~ng the action without hearil~g evidence or finding the facts, is error. 
~ ~ i l l i l ~ i n  2;. Gilliki?~, 710. 

JUDICIAL SALES 

# 7. Title, Rights and Obligations of Purchaser. 
Thr ~wnedy to con~pel the ~ u r c l ~ a s e r  a t  a judicial sale to comply with his 

hid is by motinn in the cause, 2nd ordinarily the cowt will dismiss ez mero 
itrotrc a n  independent action brought by the commissioner to compel the pur- 
~ ~ I I ; I S P Y  to conll~ly wit11 his bid. R!io.7]/  c. Dell;, .XI 

JURY 

# 7. \\'aiwr and I4nfolvrn1ent of Riglit t o  Jury Trial. 
Where the right to trial by jnry of issues of fact arising on t,he pleadings 

is given by statute, waiver of such right will not be presumed or inferred. 
III rc Gillilnlid, 517. 

KIDNAPPING 

s 1. S a t u r e  and Elcments of the  Offense. 
Evidence tending to show that after defendant hat1 brutally assaulted his 

victim, he removed her from her hcme while she was in a dying condition 
21nd hid her body in a wood, in an attempt to cover up iilltl blot out the evi- 
dence of his crime, is insufficient to shorn a taking and carrying away of 



the deceased us  an elenlent ,)f the c ~ i l u e  of Bidnapping. even t h o ~ ~ g h  she was 
still alive \vhen left in the wood. S. n. K ~ t i g l ~ t .  8%. 

LIMITATION O F  ACTIONS 

15 3. Statutory Cllnnges in  Period of Ihni tat ion.  
While amendlnents enlarging a statutory period of limitation are applicnble 

to a11 cnnsw of action not barrid t ~ t  the time of the ennct~uent of the :11nent1- 
ment. a& to 4tatntes prescribing a time l i~ui t  annexed to alltl forming :i p ; ~ r t  
of the right to ~naintain an action or proceeding, an anlent1111er11 w~lurrir~:. 
the time cxrl apply only to rights of action or clailus arising : ~ f t r r  tht. erl:tc.t- 
nlent i ~ f  the an~rn(ln~ent .  V r C t . a t e t .  r .  E t~r / r ) t c>e~ . i~~r /  Corp. ,  707. 

§ 7. Disabilities. 
When a statute of li~uitations has beg1111 to run, no s~tbsfqnent tlis:~hilily 

will stop it. and ordinarily the mere u p p o i n t ~ n e ~ ~ t  of :t rereiver will not 11111 
the strttnte 11cless the rircnlnstance~ are  such that sucah : ~ p p o i l ~ t ~ n e l ~ t  ])re- 
clntles the institution of suit. Nicl~olu- n. I.'rci'nitttr~e Co.. 46.'. 

Whrn a receiver 11:1s full authority to institute suit. his al)poi~rl~r~enI \\'ill 
not suspt'ntl the running of l imi ta t io~~s  against the estnte. Ibitl. 

8 15. Pleadings. 
h plea uf the statute of limitatiws is inetfectnal in the nbsenca of t':ic.taa! 

al'legiltiun showing the lapse o i  time between the ilute the c:1we of :1cli011 
ac3cr~wtl :1n(1 the date on which it  was instituted. A l l r t ~  r .  h'fw!~. X I .  

1 .  Questions of Law and Fact ,  Nonsuit and Dirwted Verdict. 
While ordinarily the bar of the statute of lin~itntions is n 111ixec1 ql~rstion 

of law r~ntl fact, \vl~ere the bar is properly plencletl :rnd all the facts wit11 
~ , e f r r e f ~ ( ~  thereto :)re nd~nitted, the (111estio11 of li111it:11io11 1)er0111es :I 111:1ttt>r 
.of Ian-. 3lobEey 1:. R r o o n ~ r ,  54. 

MANDAMUS 

8 2 1 .  Jlinisterial or Legal Dut). 
Railroad held not under dnt!. to ~econstrnct overpass in con~pli:~nct~ with 

ordinance and tna,rda)nrcx \voul,l not lie. II'i~r.uto~r-Scllr,ttt I-.  K. R. .  637. 

MASTER AND SERVANT 

5 sf .  dct ions for Wrongful Discharge. 
The measure of damages for wrongful tliscltarge is the ac3 t~~nl  tlan~nge sus- 

tained on aceount of breac.11 ui the contract of e~nployn~ent hy snc.11 \\'roll;:- 
ful discharge., which is the tli!Tert>nce between the agreed con~pens;~tit~n :ind 
the amount the employee earns or by rt.ason:tble etfort coi~ltl ~ : I ~ I I  (11iri11:: 
the contract period. T ~ I ~ I I I ~ I Y  C. Collegc,  GOS. 

Where the cwntr:~cT of en~ployn~ent provides for payment of' salary for one 
year subsqurn t  to discharge for cause. such en~gloyee is entitled to sncali 
terminal p:~y. and, ill ;~t lc l i t io~~ thereto. any cllnount he rnrns from other em- 
~ loyment  durin:: that year. I b i d .  

Where the rontrnct vf c>mploy~nrt:t provides for paylurnr of salary for 



one year after dismissal for cause, a discharged employee must elect krhetlier 
he will maintain that the discharge \ \as  in violation of the contract of em- 
ployment nnd sue for the resulting damages, or whether he will treat tlie 
tliscliarge as  a termination of employment for cause under the contract, in 
which event he is entitled to the terminal pay thereunder, and \\lien, with 
knowledge, he accepts his salary checks fo r  the year after notification uf dis- 
missal, he acquiesces in the employer's contention that the dismisal  mas for 
cause under the ~wntract  and may not thereafter maintain a n  action for 
wrongful discharge. I b i d .  

3 23a. Construction and  Operation of B'ederal Employers' Liability .lcL 
in General. 

An employee injured while engaged in his duties in interstate comluerce 
cwmot sue the railroad employer and a third person tort feasor in the same 
:retion, nor may the railroad employer file a cross-action agaiiizt suc l~  third 
person tort feasor upon allegations of indemnity and primary and aecondary 
liability, since there is no common legal right in the action under the Federal 
Employers' IJiability Act and the right of action against the third person 
tort feasor. Kr!jnnt v. R. R., 43 

5 37. Constrnction of Compensation Act in  Gencral. 
The Workmen's Compensation Act must be liberally construed to the end 

that its benefits shall not be denied upon technical, narrow and restricted 
intelyretation. A-cllan~s v. Mctal Products, 199. 

3 3%. "Employees" Within Coverage of Act in  Ge~wral .  

Action to recover for tlie wrongful death of a prisoner assigned to \vorl< 
under the supervision of the State Highway and Public Works ( 'ouln~i\~ion 
may he maintained under the State Tort Claims Act, G.S. 143-201. the sole 
remedy not being nnder the Workmen's Compensation Act. (;.S. !ji-10, G.S. 
37 13 c )  . IAI xoi t  P .  H i ! / 1 1   ray ('~III?., 276. 

4 .  Compensation Act - Right of Action Agtrinst Third Prrson Tort- 
Feasor. 

IYndcr the ternis of the contract in question, lessor \ \as  to pro) itle lwrwn- 
nel and equipment for trips authorized by lessee's franchise, the driters t o  
he under complete control of the lessee's superrisor and tlie vehicles to he 
marked with lessee's identification on such trips. Plaintiff', an einplovc~c of 
lessee, was injured on a trip under lessee's franchise. The driver \ \ a *  paid 
by lessor, but lessee was required by the contract to reimburse les-or for his 
wages. Hcld: The driver, on the trip in question, was an employee of le-ee, 
and plaintiff. having recovered compensation of lessee under the Wc~rl~meii's 
('ompens~lion Act. may not maintain an action against lessor at  ~omni011 law 
as  a third pelson tort feasor. Pcteciolr c. TrucPivg Co. ,  139. 

5 43. Compensation Act - Kotice and Filing of Claim. 

The r ~ ~ i i i r e m e n t  of the \ ~ o r k m ~ l l ' ~  'ompensation Act that clainl for injury 
~ w n ~ ~ ~ e n s a h l c ~  therenuder shonld hc filed within one 3 ear of the awident, G.S. 
97-24. is a caondition annexed to and forming a part of the right to mdintain 
a claim for compensation and not a statute of limitations, and therefore an 
anicndment enlarging the time, Chapter 1026, Sec. 12, Sewion Ian-4 of 19.53, 



is not applicable to claims existent a t  the time of the enactment of the 
amendment. McCrater v. Engineering Corp., 707. 

§ 53b(l). Compensation Act - Amount of Recovery for  Injury. 
In  figuring the maximum award under the Compensation Act, the award 

must be calculated in the ascending scale until the maximum is reached, and 
then the maximum controls rather than the calculation; in figuring the mini- 
mum award the rule for calculating the award is observed in the desceuding 
scale until the minimum is reached, and there the award stops and the mini- 
nlunl controls rather than the calculation. Kellatnv v.  Netal Products, 190. 

Under the provisions of G.S. 97-31(u), awards for partial disability a re  
subject to the minimum fixed in G.S. 97-29 in like manner as  awards for 
total disaDility, and therefore the weekly payments of an award for partial 
clisahility should not be less than the $8 minimum fixed by the statnte. Ibi t l .  

Prior to the amendment of G.8. 97-31(t) by Ch. 1396, Session I,aws ut' 
1957, an award for partial disability must be based on a percentage of the 
weekly wage for the entire period of 200 weeks rather than n percentage of 
the num;ber of weekly payments. I b i d .  

§ 68. Employees Within Coverage of Employment Security Act. 
Whether a person is a n  employee or  an independent contractor within the 

meaning of the N. C. Employment Security Law must be deteru~inetl, by di- 
rection of the statute, according to the rules of the con~n~on 1:1w. Rmplo!/)tiott 
Security  con^. v. Freight Lines, 496. 

Whether thc lessor driver, or an employee of the lessor driver, is an enl- 
ployee of the lessee under a trip-lease agreement in interstate cwmmerce is 
to be determined b) the provisions of the lease ngrrenlent and i. :I rlne\tio~l 
of law. Ibi t l .  

111 determining n h o  a re  "employees" within the S. C. Employnlent Swnrily 
Art, consideration is to be given to the interpretation placed upon the fet1rr:ll 
statute hy thc Supreme Court of t i c  United States. Zbltl. 

Where a n  interstate carrier. leases a motor vehicle for a trip uuder its 
franchise by agreemeut stipulating that lessor should furnish the equipment 
and pay the clriver's sa1ar.v and fuily maintain and sen-ice the equipment, 
in consid?mtiou of a liuiip sum payment. the driver of such leasetl vehicle, 
whether he be the lessor owner or a n  employee of the lessor onner, is not 
an employee of the lessee within the meaning of the S. C En~plopn~eul Secnri- 
ty Act. Ibzd.  

5 62. Appeals from Enlplognient Security Commission. 
Findings of fact of the Enlploy~nel~t Secnrity Con~mission are  ronrlnsive ou 

the courts when the findings are  supported by cou~petent evitlen(3r. O.S. 
96-4(m), but findings of the C%mn~ission to the extent that they a r e  not 
supported by competent evidence are  not conclr~sive. B?nplo!lnlc~r~t Rwttr.itp 
Corn. u. Pwigltt I,irrc>s. 4%. 

MORTGAGES 

1 Nature and  Requisites of Instrument ill General. 
A mortgage is a conveyance by a debto). to his creditor, or ro sonits one in 

trust for him, a s  a security for the debt. TVnlsto)t c. T~riford,  691. 
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9 9. Partirs and Debts Secured. 
A mortgage must identify the obligation secured, and nothing which is not 

therein stipulated will be included. TValstol~ 2;. Tlcifot.rl, 601. 

9 27. Payment and Satisfaction. 
-4 mortgage which purports to secure the payment of a debt has no validity 

if the debt has no esistence. Walvton v. Twifovd, 691. 
The mortgnge in question secured a note in a specified sum with provision 

that upon the death of the payee of the note, any amount remaining due 
thereon should be deemed a gift to mortgagors, and that thereupon the note 
and deed of trust should be marked paid and satisfied by the personal repre- 
sentative of the payee. Held: While the provision is not good a s  a gift or 
as  a testamentary d i swi t ion  of t h ~  balance, it  is valid a s  a part of the coli- 
tractual obligation agreed upon by the parties when the loan was negotiated, 
and therefore the mortgagors are  entitled to restrain the trustee and the 
personal representative of the payee from foreclosing the instrument. Ibid. 

33b. Upset Bids and  Resales. 
The discretionary power of the clcrk to refuse to accept an upset bid un- 

less the bidder also gave a compliance bond is not properly presented by 
;tllcgrltions setting up equitable grounds for enjoining foreclosure or con- 
firmation. I ~ L  vc Hardin.  66. 

MUNICIPAL CORPORATIONS 

§ 3. Annrration of Territory. 
Where it appears from the evidence that soine of the signers t ~ f  a petition 

for a referendum on the question of annesation of territory by a municipali- 
ty also affised the names of their spouses to the petition, but that each spouse 
did and docs regard and adopt such signature as  his or her own, such signa- 
tures should be counted, and when the petition, inclndiag such names, con- 
tains the names of more than 15 per cent of the qualified voters of the tewi- 
tory sought to be annesed, attempted annexation of such territory by the 
municipality without a referendum is ineffective. Ratwtt  c. Fa?lcttccillc, 436. 

9 12. Torts - Governmental Immunity. 
Where a city receives a net incomt- in a substniitial ilinou~it from the opera- 

tion of one of its parks maiutained as  a part o f  its recreational and amuse- 
ment program, the fact that its orcrall budget requirements for its entire 
recreational programs shows a deficit does not alter the fact that the opera- 
tion of the park imports a pecuniary advantage to the city so a s  to exclude 
the application of governmental immunity in its operation. Glenn v. Raleigh, 
378. 

Where part of a municipal park is used for r e ~ e i l n e - l ) r o l c n g  concessions 
and attractions, the fact that enother part ot the park contains a picnic- 
recreational area opened to the public free of charge does not affect the doc- 
trine of governmental immunity, and a person iiij~ired in the picnic area 
through the negligence of a mnnicipnl employee while acting in the discharge 
of his duties is not precluded from recovery by the governmental immunity 
doctrine, it  being inferable from thc record that the picnicliing facilities of 
thc park wrre snbstnntinl factors in drawing ~ n t r o n q  for the revenue-pro- 
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ducing eocccssions and that the several areas of the park were merely parts 
of a composite whole. I b i d .  

Where all of the evidence on the question of governmental immunity raises 
but the single inference that  the doctrine is inapplicable to tlie facts, the 
ceourt may instruct the jury to find in support of such inference if the evi- 
tlence is found to be true. I b i d .  

5 23b. Control and  Authority over Streets. 
h deed to property adjacent. to a street, executed between private corporn- 

tions, containing a recital that for the purpose of the description the street 
is 100 feet wide, is insufficient a s  a description showing the location of the 
street. and in reference proceedings to locate the boundaries of the street, 
the introduction of such deed in evidence does not affect the referee's find- 
ing that there was uo map, plan or descriptiou introduced in evidence show- 
ing the Iwation of the street. Hall v. Payefteville, 474. 

In a reference proceeding to establish the boundaries of a ~l~uuicipal  street, 
a finding as to the width of the street, which finding relates to the actual 
width of the street as then in use, and a finding that the n~unicipality had 
not occupied or used the Zocuv it& quo for street purposes, which findings 
a re  in accord with the evidence a s  to the width of the street in actn:il w e  
a t  that time, cannot be held for error. I b i d .  

The privlt? act iu question provided that  the princip:~l streets in the 
n~nnicipalitr should be 100 feet wide, and appointed commissiouers to lily 
out streets. Held: The presumption that  the public officers performed their 
duty will not of itself supply proof that  a disputed strip of land along one 
of the principal streets was actually located within the 100 feet boundary of 
the strert iw surveyed and laid out by tlie commissioners. I b i d .  

The fact that a street is established across railroad tr:lcks subseqnel~t to 
the location and constrnct io~~ of the railroild does not diminish the character 
of the sr;.,-r: ;I:; a public way, ixud after tlie street is established the railroad 
ha.; nc~ n1ol.e ri#ht to impair or prevent its use than any other property owner 
would have to change the grade or interfere with the use of the street. 
TIron?p.w~ L.. I:. R..  577. 

While :L railroad company is given authority to construct its tracks across 
pnblic. n.:~gs. it nu~y  not construct its tracks or change the gmde of the tracks 
unless it restores the street to a useful condition. l b i d .  

The ~ n c r e  fact that a city gives a railroad cornpilny permission to change 
the wade  of its tracks a t  a street crossing does not entitle the railroad to 
p l a ~ d  the  city's governmental immunity against daiuage to contiguous prop- 
erty res111tiny in the change in grade of the street necessary in tlle restorn- 
tion of the  street to useful condition. I b i d .  

5 36. Police Regulations in  General. 
The rules applicable to statutes apply cqually to the construction and in- 

teltpret;iriol~ of municipal ordinrnccs, and when the 1:ungnage of a11 ortlinancr 
is clear ant1 nnnlistali:~ble. there is no room for construction, ant1 the plain 
l;lltgn:~;.e of tlle ortlin:~nc.r must be given effect. l 'c~~rc~ll  r .  h'ervic.c Oo.. 15::. 

A st:itute authorizing the city to require a railroatl company. a t  its own 
expense. to construct and repair overpasses nnd street crossings is a dele- 
gation to tlir city of :I part of the State's sovereign police power. M7irrsfo.n- 
Salem c. R. R., 637. 
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8 38%. Police Power - Public Convenience. 
Ordinance requiring railroad company to re'onstiwct railroad overpass to 

relieve traffic congestion originating largely from other sections of city held 
unconstitutional as  applied to the facts of' the case. 1Vinsto)i-Palm r .  R. R., 
637. 

8 30. Police Power - Regulation of Taxicabs. 
Chapter 406. Session Lnws of 1951, (G.S. 20-280) does not apply to a juclg- 

ment based on injuries snstnil!ed prior to the effective date of the statute. 
Perrell v .  Service Co., 153. 

Chapter 279, Public Laws of 1936, (G.S. 180-200(.%) ) is an enabling act 
which authorizes, but does not compel, municipalities to  require, a s  a condi- 
tion precedent to the operation of taxicabs over the streets of the city, that  
each operator furnish policy of' insurance or surety bonds conditioned upon 
soch operator responding in damages on account of any injnry to persons 
or damage to property resulting from the operation of such cabs. Zbid. 

A deposit of cash or securities by one person iu coupliance with an ordi- 
nance making such deposit a prereqr~isitc to the right to operate taxicabs 
under a specifled trade name over the streets of the city, imposes liability 
in regard to the operatiou of a cab under such trade name by any driver to 
the same extent a s  though t h ~  driver had made the deposit. Zbid. 

The municipal ordinance in questiou, passed under the enabling act of 
1935, G.S. 160-200(36). requires each tasicab operator to deposit insurance, 
surety bonds, or cash or securities, conditioned 11yon the payment of a flnal 
judgment in favor of any person injured by the operation of a cab over the 
municipal streets. Held: Cash or securities deposited for the operation of 
cabs under n stipulated trade name, fllcul with the mnnicipality under an 
agreement pursuant to the ordinance, tlms not cover a final judgment for 
injuries ro a garage mechanic- from the ~legligent operation of the cab while 
on private garage premises. Zbid. 

84. Attachment of Lien for  Public In~proven~ents ,  Priorities and En- 
forcement. 

Where the proceeding foreclosing a street assessment lien upon service 
by publication is in all  respects regular on its face, ant1 the iuunicipality 
purchases a t  the foreclosure, and thereafter conveys the property, motion 
ill the cause to set aside the judgment on the ground of defective service 
should not be heard without the joinder of the purchasers of the land, who 
a re  the real parties in interest, since the ultimate relief must depend upon 
the recovery of the land from the purchasers. wllo w0111cl hare no recourse 
against the city if their title should prove invrtlitl. Hettdet~so~iz.illt~ u. Palva- 
tion Army, 62. 

NARCOTICS 

8 2. Prosecutions. 
Where the victilu of a n  nss;illlt :~iitl robbery points ont defendant to nn 

officer as  being one of his nssuiltrl~ls, the officer hus the duty to arrest de- 
fendant, G.S. 13-40, G.S. 13-41, and to search his person, and upon a sepn- 
rate prosecution of defendant ior pussession of a narcotic tlrug, G.S. $0-88, 
based upon marijunnn cigarettes tliseo\wetl 011 the prrsou of defendtint upon 



the search, the eridence thus obtaincd is competent upon the court's finding 
that  the osccr  had reasoneble ground to heliere that a felony had been com- 
mitted, notwithstanding defendant's conviction of the leseer offruse in the 
prior prosecution for assault nnd robber:.. S, v. Grant, 311. 

NEGLIGENCE 

Ij 1. Acts 01, Omissions ('onstituting Negligcl~ec in  General. 
Tlle ol~erxlor of a bulldozer In grading land and clearing i t  of stulnps ant1 

I,rn41 is under l(>xal duty to e\ewistb that d$.gree of care which a r e a s o ~ ~ b l y  
l ~ r u d m t  person would elercise to avoid injuring persons having a legal 
right to be near the machine. Gl-iffin v .  Blniil~ci~ship, 51. 

I)ue care is that degree of care which a reasonably prudent mnn would 
exercise under the facts and circun~htances of the particular case. TVhitc c. 
Diclzc~son, Inc., 723. 

Ij 41. Injuries to  Invitres. 
The owner of property is liable to an i n ~ i t e e  for injuries caused by dan- 

gerous conditions whicall a re  kno\vn, or xhich should have been lmown. by 
the property owner and which a re  nnknomn and not to be anticipated by 
the invitee. Williams v. McSicaiil, 13. 

An invitee is not a n ~ e r e  licensee but is one who goes upon the property of 
another by espress or implied invitation. Ihid. 

A person ellteriug a public restaurant to lnnke a purchase is an inritre. 
Slcdgc v. Waqo~rcr-, 631. 

The proprietor of a rehtanrant or store is not an insurer of the safety 
of his customers entering u ~ w n  direct or implied invitation, but is under 
the legal duty to his patrons to exercise ordinary care to keep his premises, 
and all  parts thereof t o  which persons lawfully present may go, in a safe 
condition Tor the use for which they are  designed and intended, and to 
give warning of hidden dangers or unsafe conditions in so fa r  as can he 
ascertained by reasonable inspect io~~ and s u p a ~ i s i o n .  Ibid. 

Evidence held sntticient for jury on issue of negligence caucing fall of 
customer when his clothing cnnglit on protruding rod of magazine rack. Ibid. 

Ij 5. Proximate Cause i n  General. 
Proximate cause is a cansc wliicl~ ill 11iitura1 and eontin~ious sequence, 

unbroken by any new and independent cause, produced the plaintiff's in- 
juries, and without wlrich the injuries would not hare  occurred, and f ron~  
which a person of ordinary prudence c.ould hare  reasonably foreseen that 
such a result, or some similar injurious rwult,  was probable under the facts 
;IS they existed. . i d a ~ m  r .  R o a d  of Edut atio~r, 506. 

Ij 7. Intervening Negligcncc. 
Whether the conduct of a third 11arty or indelwlltlent agency insulates 

the negligmce of defendant is to bc determined in accordance with whether 
the intervening conduct is n new and independent cause, breaking the up- 

queuce of events put in motion by the original negligence of defendant, and 
whether such intervening act and resulting injury is one that the author 
of the primary negligence could have reasonably foreseen and expected. 
Wltitc v. Diclie~.so/?, 723. 



g 9. Anticipation of Injury. 
Foreseeability is an integrnl factor of proxininte alnse. Oriffill 5, R l a ~ l i -  

c11 sh ip ,  81. 
While foreseeability is an essential element of prosiruate cause, i t  is not 

required that  the tortfeasor should have been able to foresee the injury in 
the precise form in which it occurred. but only that, in the exercise of rea- 
sonable care, consequences of a genwally injurious nature might have been 
expected. Sledge v. Wago)let., 631 : Whi te  v. Dirkc'rww, Inc., 723. 

11. Contributory Negligence of Persons 1njni8ed i n  General. 
Contributory negligence is such an act or omission on the part  of the 

plaintiff amounting to a want of ordinary care whicl~ concurs with some 
negligent act or omission on the part of the defendant so as  to constitute 
the act or omission of the plaintiff a proximate cnnre of the injury COIII- 

plained of. Adams v. Board o f  Educafiou, 306. 

12. Contributory Negligence of Minors. 
An infant between the ages of seven and fo~irteen is gresun~etl incapable 

of contributory negligence, but the pres~~mption is rebuttable. Adams I . .  
I:oard of Education, 506. 

The test for determining contributory negligence of :L minor is whether 
the child acted a s  a child of its age, capacity. discretion, knowledge and 
t~xperience \vould ordinarily have acted nntlrr similar circnnlst:~ncw. Zbid, 

# 14 3 6 .  Sudden Peril  o r  Enwrgency. 
A perbon is not held to the wisest choice of c30ndnct in a sudden emergency, 

but this doctrine does not apply if the eulergency is c a ~ ~ s e d  in whole or in 
purt by rlefmdant's own negligence or nroupfal act. Coc lma~l  v. P o ~ c ~ m ,  46% 

9 17. Presumptions and Burden of Proof. 
Plaintiff has the burden of proving negligence and p r o s i m a t ~  cause by 

the greater \-;eight of the evidence. (Iriff'itr v. Kla~rkennliip, 81. 
Negligence is not presumed, but in th r  absence of evidence to the contrary, 

it mill be presumed that  defendanl csercised due care. Aloan v. Light Co., 125. 
In order for contributory negligeuce to bar plaintiff's recovery, defendant 

has the burden of proving not only that plaintiff was guilty of contributory 
negligence bnt also that such contribntory negligence n:ls a proximate 
canse of trie injury. I d t r ~ t ~ s  c.. Board of Edrccafiorr, 606. 

W 1 9 b ( l ) .  Sufflcienc-). of B:viclenre of Negligrncv and Sonsui t  i n  General. 

Upon motion for nonsnit in :lu nctlon to rrco\rr  for lwl'honal injuries neg- 
ligently inflicted, the evidence must be considered in the light most fa,orable 
to plaintiff to determine ilh snfficiellcy to carry the case to the jury on the 
question of actionable negligence. B r i f l i ~ ~  r .  l?luttke~zultiy. S1. 

Plaintiti's evidence b a s  to the etYec.1 that lie had contracted for the uye 
CIL a bulldozer and operator to grade and clear a street of stumps and brush. 
the street being partially on his land, and that while lie was standing some 
10 feet off the right of way, a sapling, which was beiug pushed along by the 
bulldozer with a pile of other saplings, brush and rubbish, hit a stump and 
was thrown against plaintiff's leg. T l~ere  was no evidence that the bulldozer 
w1s operat& negligently or in :III ~unnsllal or improper manner, or facts or 
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circumstances from which such i~egligence could he legitimately inferred. 
HcM: The evidence fails to estahlish either negligence or proximate canse 
on the part  of the operator of the bulldozer. I b i d .  

Sonsuit is proper where p l a i ~ ~ t i t i  does not otier evidence to wpl)ort his 
allegations of actionable negligcmv. Sloarr a. J,ight Co . ,  125. 

8 10c. Nonsuit for Contributory Negligence. 
Nonsuit on the grmnd of contrihntorp negligence is proper when and only 

when the evidence, taken in the light rnosl favor~ble  to plaintiff, establishes 
plaintiff's contributory negligence so clearly that  no other reasonable in- 
ference or conclusion lnay be drawn therefrom. Curriit  z'. Williame. 32;  H i g h  
c.  12. R., 414; Slcdye  ti. Il'ngorrcr, 631. 

3 23. Culpablr Ncgligcnce. 
Tlie wilful, wanton, or i~~tcu t ion :~ l  ~ io la t ion  of H safety statute, or the 

ini~dvertent or unintentional violation of such statute when accouipanied 
by recklessness amounting to x tlionglitlers disregard of consequences or a 
l~cedless indifierence to the safety of others, constitutes culpable negligence, 
brvt the inadvertent or unintentional violation of a safety statute, standing 
irlone, does not cwnstitute culpnhle ncgligcnce. 8. z.. Hattcock,  432: S. 0. Neal ,  
344. 

P A R E N T  AND CHILD 

3. Liability for Sulqwrt. 
Where parents of minor c.11ilrlren have hrcn t l ivorc~l  and custody of the 

vliildren has been awarded to the mother, the minor children by a next 
friend may sue tlie father for mpport. T h o m a s  v. Thon~aa, 269. 

P A R T I E S  

8 10. Joinder of Additional Parties. 
Where a complete determination of an action cannot be had without the 

adjudiat iou of the rights of persons not parties to the action, such personr 
must be joineu. I I c r t d o w r t v i l l c  a. Balvatiotr Armg, 52. 

PARTITION 

8 l a .  1Ught to Partition in General. 
The esistencc of tenancy in common is prerequisite to partition. S m i t h  v.  

S t t ~ i t k .  10.1. 

8 l c .  (3). Partition Between Remaindernien. 
The existence of a life &ate, even though it bc in favor of one of the 

tenants in common, does not preclude partition of the remainder among the 
tenants in common. S m i t k  v.  Snzi tk ,  194. 

8 4a. Proceedings for Partition-Parties. 
In  this proceeding for partitior1 of a number of tracts of land, petitioners 

i~sserted title in fee simple in an undivided portion of each tract aud a life 
estate in a n  undivided portion of each tri~ct,  with remainder in fee to de- 
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fendants,  minors and unborn children represented by guardian ad litem, but 
there was no :~llegution a s  to defendants' interest, and the will under which 
the nature  of such interest could be determined was not se t  out. Held: J u d e  
nlent f o ~  w t n a l  parti t ion us prayed must be set aside and the cause re- 
mantlerl for r c fo rn~a t io~r  of the plr.:rtlirr::a and the  finding of necessary facts. 
Dnrix 1.. Oriffit!. .?39. 

a 4f. Par t i t ion  boceccli~igs-Operatio11 a n d  E f k c t .  
Prior ro p::rtiti~~n. one tenant in con~rncm conreyed his interest in fee to 

a n ~ ~ t l ~ e r  renarit by deed without the joincler of his wife. I n  the partition by 
the comulis.~ioncw untl in the consent judgment entered af ter  esception to 
the report. i t  ; r l~ l~ r i~ re t l  thnt the grantee ten;tnt \vas allotted, in addition to 
his oirn ahart,. the  sha re  of the  grantor  tenant,  but  that  the sha re  of the 
grantor tenant was itlentitietl solely to make certain which land would be 
s11hjec.t to thc~ (lower of the wife of the grantor tenant if she  survived him. 
Ileld: The mere identificatiou in the  commissioner's report  ant1 in the  con- 
sent jntlgrnrnt of the sha re  of the  grantor  tenant cannot h a r e  the effect of 
reinvestin:: the grantor  tenant with any interest in the land. Zjatnra v .  Sr ra i~n ,  
443. 

7. Par t i t i on  h) Exchange of Deeds. 
In  order for reciproc3al tleetls exccutetl by each tenant in comlnon to the 

other to cwnqtitnte ,I voluntary parti t ion of the lands, intent to partition 
must appear either on the  face of the deeds or otherwise. Smith v. Smztir, 194. 

1)eetls executed by tenants in con~rnon for  the  purpose of effecting a vol- 
nntary partition, convey no title, and therefore if n deed from one tenant 
to the orher is executed pursuant to a plan for  partition. the  wife of the 
grantee tenant \roulcl take  no interest by virtue of the deed, even though 
<he is also named 2.; grantee ~11d  even though the deed states tha t  i t  creates 
a n  evtate hy the  entirety in the grantees. I b i d .  

P A R T N E R S H I P  

a l a .  Definition. 
A partneruhip is a n  association of two or more persons to carry on a s  co- 

owners a b u ~ i n e s s  fo r  profit. Peirson v. Ins.  Co., 215. 
A contract under which the vendor retains title to raw nlaterials to be 

11setl by the  purchaser in the manufacture of articles. with provision that  
the purc.haser shonltl sell the  articles rnannfactured and tha t  upon sale the  
\entlor should o\ \n  the  proportionate p a r t  of the accounts receivable or  
cash realixrtl trom the  sale,  is  a conditional sa le  and does not create a par t -  
nerulrip I , t r r n b w  Co. v. Banki l~q Co., 305. 

PHARMACY 

1. Regula t ion a n d  Control. 
The General Assembly, in the esercise of the  police power of the  State,  may 

r e g ~ ~ l a t e  the  practice of pllarmacy. Board of Plrarmac2/ v. Lane, 134. 
G.S. 90-71 and G.S. 90-72, which relate to the same subject matter,  a r e  to 

be construed in par i  nlatevia. Ibirl. 
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G.S. 90-71 and G.S. 90-72 proscribe the dispensing ancl selling of drugs, a s  
well as  the compounding physicians' prescriptions, by persons not licensed 
a s  pharmacists or assistant pharmacists, escept under the immediate super- 
vision of a licensed person, and therefore, i t  is immaterial to the applica- 
tion of the s tatute  that an unlicensed person, in dispensing a drug to a cns- 
tomer on prescription in the absence of a licensed pharmacist or assistant 
pharmacist, merely takes the designated n~umher of tablets prepared by n 
nlanufacturar from a large container and removes them to a small container 
and delivers them to the customer. Ibid.  

The fact that an unlicensed person, in the absence of :my licensed phur- 
~uacis t  or assistant pharmacist, in dispensing drugs on a prescription to a 
caustomer, has acc'ess by telcplione to licensed pharmacists in other stores 
o~vned by the \ame emplorer, does not render his dispensing the drugs per- 
n~ihsible nndcr the .tatnte, since t1:e proviso of the statute requires that 
he act in the immediate physical presence of a licensed pharmacist or u5sih- 
tant pharmacist and under his personal sul~errision and direction. Ibid. 

PLEADINGS 

2. Joinder of ('auscs. 
As a general rl~lc, if thrt causes of action ;~llewtl ill t l ~ c  coinplai~rl arcs I I O ~  

entirely disti11c.t and unconnected, if they arise out of one and the same 
transaction, or i~ series of transactions forming one dealing and all tending 
to  one end, if one connected 4tor.v can he told of the whole, thqv may he 
joined in order to determine the whole controversy in one action. Dt%ot~  I;. 
nt~011, 239. 

Whether t h e  complaint shouldl be verified is optional with plaintiB ~ ~ n l e s s  
.olne statute. reclnires verification as  a condition to the maintenance of the 
;tction. G.S. 1-144. and in an action on a promissory note verification is nol 
t.eq11irei1. :lntl t l~c~rrfore an attempted verification. wl~ich is a nullity. c*annot 
defeat the nc::ic~~~. i~l t l~ongh in such instance defendant is not required to 
\.crify his awwrr .  I,PL:!/ 2;. Mcir ,  328. 

3 7 $ 6 .  Plws in Bar in General. 
.L p l w  in bar is one which denies plaintiff's right to maintain thv a~.tion 

:111d, if ehtablished. will destroy that  a c t i o ~ ~ ,  and ordinarily it  is for the trial 
j~:tlge to dcterinine in its discretion whether in the circumstancej: of the 
l~erticular case a plea in bar should be disposed of prior to trial on the merits. 
f;i/likLu u. flL1liki11, 71 0. 

8 1Db. Demuwcr for. MisJoinder of Parties ancl ('aukes. 
The complaint alleged that the heirs of an estate agreed that one of  tllc~u 

choulcl manage the estate for the benefit of all, that the trustee heir mis- 
handled the properties, and in a purportecl s:llc of one of the piece> of realty, 
c.onveyed the property to a third person who reconveyed to the ~ i f e  of the 
trustee heir. Plaintiff prajed for an accounting of the entire estate and that  
tile deed in question be set aside or for a full accounting of the increases, 
rents and l~rofits from such property. I l e l d :  The complaint is not dem~irrahlr 
f o r  lnisjoindcr of causes of action, since the complaint alleges a series of 
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transartions forniing one course of dealings tending to a single end. Diron 
v. Dixon. 239. 

Demurrer for misjoinder of parties and causes is properly overruled when 
the complnint, properly construed, contains but one cause of action for the 
wrongful capture and control of defendant corporation by the individual 
defeudanrs, and the allegations with respect to mismanagement and audit of 
the books do not state causes of action for which relief is presently sought, 
but merely point to the necessity for court control of the corporation if the 
relief sought in the action is obtained. Po1lande1- v. Hamlin ,  667. 

li 1911. Demurrer for  Fai lure t o  State  Cause of Action. 

A pleading must be liberally construed, giving the pleader the benetit of 
every reasonable intendment a.nd presumption therefrom, and a pleading m ~ s t  
he futallr defective before it will be rejected as  insufficient, li'oorl,i/ v. Pir.krl- 
s i n ~ e r ,  .i9!). 

5 20 $ 8 .  Form and Effect of Judgments  upon Demurrer. 

Where I t  affirmatively appcsrs from the facts alleged in a pleading thnt 
plaintifl has no cause of action against defendants, judgment sustaining tie- 
fel~clants' tlem~lrrer and dismissing the action is proper. Pr~.rell  r. Srrvirc, Po., 
1.73. 

22. Amendment by Permission of Trial Court. 

The trial court mag permit a pleading to be amended a t  any time pro~ideA 
the atuendment does not modify or change the cause of action or deprive de- 
feudin~l of nn opportunity to present his defense. Thompson w. R. R., 577. 

-4 defiial of a motion to amend will be reversed when the denial, although 
tlisc~retio~~ary, is based on all erroneous view of the law. Wood!] v. I'ir.kel8inzer, 
599. 

24. Vu14:ince Between Sl1eg:rtion and Proof. 

Plaintill' must make out his cause according to the allegations of the com- 
pluiut, and a fatal variance between the allegation ond proof compels 11011- 

suit. L~lcas  u. White, 38. 

5 2% S a t u r e  and Grounds for  Judgment  on  t h e  Pleadings. 

A motivn for judgment on the pleadings is in the nature of a demurrer 
 or^ trtuiu and should be allowed if the answer admits every material aver- 
ment of the complaint and fails to set up any defense or new matter suAi- 
cirnt to constitute a defense to plaintiff's claim. Phillips 0. Gilbe?,t, 153. 

A motion for judgment on the pleadings is in the nature of a demurrer and 
p r e s ~ u t s  the question whether the facts alleged in the adversary's pleading, 
together. with all fa ir  inferences of fact to be drawn therefrom, talien as  
t r r~e,  a re  suficirilt in law to constitnte a cause of action or defense. Hill 2;. 

Pu rker ,  662. 
Defendant's motion for judgment on the pleadings is improperly granted 

if the complaint in any respect or to any estent is sufficient to state a cause 
of ac,tion. Ihid. 
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3 30. Discretionary o r  Legal Right to  Have Matter Stricken from Plead- 
ing. 

A motion to strike irrelevant or redundant matter from a pleading is made 
as  a matter of right when made in apt time. Ratfs v. I:atts, 243. 

# 31. Grounds for Motion t o  Strike. 
The test upon motion to strike allegations from a pleading on the ground 

of irre1eTanc.y or redundancy is whether the pleader has the right to intro- 
duce in evidence the facts to which the allegations relate. Hatts c. h'atta, 243. 

In action for alimony without clivcrce, allegations of defendant's mistreat- 
nlent of plaintiff some twenty-four pears prior to the nlistreatnlent consti- 
tuting the basis of the action, held too remote to be competent and should 
have been qtriken on motion. Ibid. 

PRINCIPAL AND AGENT 

ti l2a.  Liabilities of Agcnt t o  Third Persons. 
The rule that where a person purports to act a s  agent for another lie im- 

llliedly warrants his authority to bind his principal, does not apply n he11 the 
lwrson dealing with the agent Iinows that the agent in fact has no authority 
io act in the premises. G i . i f f i ~  2;. Turtrcr, 6%. 

PROCESS 

(5. Service by Publication. 
An amiiwx curiae may not assume the place of a party in a Icgal action, 

and is not s competent person under G.S. 1-98.4 to make the jurisdictional 
affidavit for service by publication. Shaver v. Slrnco., 113. 

&I. Scrvicr on Nonresident Corporations. 
Findings of fact to the effect that defendant no~~resitlent c.orl)oratioi~ was 

not doing business in this State, had no property here, and that the cause of 
action did not relate to any contract or tort coiumitted in this State, lreld 
to support the court's c.onc.1usion thilt the defendant \ViIs not si11)j~c.t to service 
of process by service on the Sec.ret:iry of Stritr. Htl111~nrr v .  Buptivt Corzz;c~rtion, 
392. 

11. Swvicr on Associations and Societies. 
The constitulions ant1 bylaws of defendant nonresident labor ul l io~~s,  intro- 

duced in evidence, together with affidavits of witnesses, l~cld sufficient to snp- 
port the court's findings that defendant unions exercised s1ic.11 control and 
supervision over their local ~ulions operating in this State in furthera~tce of 
the objectives of the defendant unions as  to constitute doing husiness in this 
State by defendant unions it1 performing in this State the acts or some of 
the acts for which they were formed, and judgment that defendant unions 
were subject to service of pro-css under G . S .  1-07(6), is affirmed. Bcatu c. 
Asbestos Workers, 1'70. 

An unincorporated labor union doing business in North ( 'arol~na by per- 
forming acts for which it mas formed can sue and be sued as a separate legal 



entity in the courts of this State, and may be served with process in the 
manner prescribed by stiitute. .ldnrsti!r 2;. Rrothcrlcood, 4@). 

Where an unincorporated labor union makes a special r1ppearanc.c and 
mores to clifmiss on the gronud of want of valid service, the coi~rt ,  11pon rc- 
quest, should hear the e~idencv, find the facts and decide whether or not 
the defendant is doing business in this State by performing any of the acts 
for which it was formed and had f:uled to appoint a n  agent upon whom due 
process could be served, and ~g)on  adjudication that the service of summons 
under G.S. 1 - N ( 6 )  was valid, without tincling the facts, the cause must be 
remanded. Ibid. 

PUBLIC DRUNKENNESS 

g 1. S a t u r e  a n d  E l e n ~ c n t s  of the  Offense. 
There is no general law in this State making public dr~~nkeimcss a criiue. 

That par t  of G.S. 18-31 relating to public drunkenness pertains, under Ihc 
doctrine of cjuudem gcveri8, to public drunkenness a t  athletic contests aud 
other similsr places; G.S. 14-33 relates to conduct which is both drunken 
and disorderly ; G.S. 14-273 relates to disturbing religious congregations; and 
G.S. 14-333 is, in effect, seventeen (tifierent local statutes, each pertaining to 
:I relatively small group of cwnnties. S. v. Dcw,  188. 

The General Assembl~, ill the rse?ciw of its police powrr, may er1ac.t local 
statutes making proscribed arts, buch as  public drunkenness, criminal ofl'ensey 
in the localities stipulated, providctl the local statutes apply alike to all per- 
qonq within each locality sl~ecifit*tl. The distinction is uotpd betwwn loc.al 
statutes in derogation of the general law applicable to the entire State and 
exemptions of particular 1oc.nlitirs f ~ o m  the general law. Ibid. 

PUBLIC OFFICERS 

# 7a. P c r f o ~ m a n c e  of Public Ih t ics .  
'L'he prtw~mption that a public offic.er has performed his duty vaunot be 

used as  proof of an i~~drpentlent ;tntl u~ater ial  fact. Hall v. 1i'ayc8ttcaille, 47.1. 

RAILROADS 

3. Crossing* and Vndr~yass rs .  
Where no factor of l~ublic wfel:; is i~ivolved, the policcb pOWPr III;IS r ~ o t  

1jc invoked to require a rwilroad co~ul~iuny to rebuild an overpass over a strect 
in furtherance. of the public convenicuce where neither the location of the 
railroad nor its use for trail1 opvrittioits is a reasonably related causative 
f;ictor in p rod~~cing  the public incLon\ cwience sought lo bc remedied. I l ; inutm+ 
Snlorl t'. R. R..  637. 

g 4. drcidents  at  Crossings. 
Evidenc~ held sufficient to be ~lll)lllitt?il to jurs 011 question of rwilroatl's 

negligence nntl not to show c o ~ ~ t r i l ~ ~ ~ t o r y  negligence ;IS a matter of law. If i g l l  
r .  R. R., 414. 

3 15. Rights of Way. 
A railroad company has a right to change the elevation of different gor- 
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tions of its right of way to suit its convenience, and its acts in doing so can- 
not impose liability upon it  to abutting land owners. Thompson v. R. R., 577. 

The fact that  a street is established across railroad tracks subsequent to 
the location and construction of the railroad does not diminish the character 
of the street as  a public way, and after the street is established the railroad 
has no more right to impair or prevent i ts  use than any other property owner 
would have to change the grade or interfere with the use of the street. Zbid. 

While a railroad company is given authority to construct its tracks across 
public ways, it  may not (.on\trlwt its tracks or change the grade of the tracks 
unless i t  restores the strret to 3 useful condition. Ibid. 

If s railroad company, in the performance of its duty to restore a street 
t o  a useful condition after i t  has changed the elevation of its tracks a t  the 
street crossing, is required to go beyond the railroad right of way and change 
the  grade of the street, and such change of grade impairs access to  the street 
of a n  abutting property owner, the railroad company must pay compensation 
to such abutting owler for the resulting diminution in value of the land. I b i d .  

Mere permission given a railroad company by the municipality to change 
the grade of its tracks does not give the railroad the city's governmental 
immunity in changing the grade of the street. I b i d .  

RAPE 

5 28. Verdict and Judgment. 
A vertlict of guilty trf : ~ w r u l t  011 a female is n prrn~issible v~rr1ic-t n11tlc.r 

a n  indictment for rage. R.  I;. Cotrrt l~ey,  447. 

5 10. Review of Report-Duties and Powers of Court. 
Ou appeal from the referee's report, the judge of the superior court has 

authority to affirm in whole or in part, amend, modify, or set aside the rr-  
port of the referee, or make additioual findings of fact, and enter jntl, onlent 
on the report as amended. IIall z3. Fniie t te~i l l f , ,  474. 

REGISTRATION 

1 I n ~ t ~ ~ u m m t s  Required t o  Be o r  Which May Be Registered. 
Prior to the enactment of Ch. 604, Session Laws of 1957, there was no pro- 

vision for registration of an equitable assigi~ment of accounts receivable, and 
registration of wch equitable assignment could not constitute notice. J , i ( n ~ h v r  
00. 2'. Bankiny Co., 308. 

SALES 

5 23. Renieclirs of Purchnscr - Rrsciszion and Recovery of P u r r l ~ a s e  
Price. 

Allegations held sufficient to s tale  cnnse of action to rescind sale of car 
for breac.11 of contract by failing to deliver or tender the vehicle, entitling 
plwhauev to recover his old cxr snrrendered to seller in part consideration, 
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aud value of old car a t  time of delivery was competent in evidence. Cur t is  r .  
Cadillnc-Old*. I m ,  717. 

Cj 27. Remedies of Buyer--Actions and  Counterclaims for  Breach of 
Warranty. 

Complaint held sufficient to s tate  cause of action for breach of express 
warranty that car purchased by plaintiff' was practically new and in good 
condition. Hrll v. Paylor, 662. 

SCHOOLS 

Q (ib. School P1.opert.y-Sa,le and  Lease. 
A city school administrative unit is a governmental agency separate and 

distinct from the city, and such administrative unit, having acquired more 
land than presently needed for school purposes, has legislative authority to 
lease the surplus, G!S. 115-126(5), either for  a pnblic o r  a private purpose so 
long a s  i t  exercises its discretion in good faith. S. v. Cooke, 484. 

Where a city school administrative unit leases surplus property not then 
neetled for school purposes by a n  instrument stipulating that  its use should 
be for a public or semipublic purpose, the law will presume the parties in- 
tended and contemplated use of the property without unlawful discrimiiio- 
tion brcauce of race, color, religion or other illegal classification. Ibid. 

SEARCHES AND SEIZURES 

Q 1. N e c e 4 t y  for Warrant.  
Wliere the victim of an assault and robbery poiuts out defendant to an offi- 

cer as being one of his assailants, the officer has the duty to arrest defendant. 
G.S. 13-40, G . S .  15-41, and to search his person, and upon a separate prosecu- 
tion of defendant for possession of a narcotic drug, G.IS. 90-88, based upon 
marijuana cigarettes discovered on the person of defendant upon the search. 
the evidenct? thus obtained is competent upon the court's finding that the offi- 
cer had reasonable ground to believe that a felony had been committed, not- 
jkithstanding defendant's conviction of the lesser offense in the prior prose- 
cittion for a ~ c a u l t  and robbery. S. v. G I - u ~ t f ,  341.  

SIGNATURES 

A sign:tture written by another a t  the request or with the consent of the 
person ~~h0 . t .  signature it purports to be, is effective. Ilf lwett  v. Faurtteoille, 
436. 

STATE 

Q 3a. Claims Against the State in  General. 
The State may be sued in tort only in those instances in which it  has 

waived its s~vereign immunity by statute. L a m ~ o n  v. Highway Com., 276. 
Action to recover for the wrongful death of a prisoner assigned to work 

under the supervision of the State Highway and Public Works Commission 
may be maintained under the State Tort Claims Act, G.S. 143-291, the sole 



remedy not being under the Workmen's Conlpensation Act. (;.S. 97-10, G.S. 
!IT-13 (c )  . Ibid. 

The Board of Trustees of the Sort11 Carolina Firemen's I 'ensio~~ l k n d  is 
not a n  agency of the State, and an action attacking the const,itutionality of 
the statute creatiug the Pension F~und (( 'haptrr 1420. Srssion r.a\vs of 
1957) is not an action against the State, since, although the Commissiont~ of 
Insurance and the State Treasurer receive and transmit funds under the 
Act, their duties a re  solely custodial and ministerial, and the State has no 
interest in or control over such f~mds .  Aux~r~mtcc Co. 1;. G o l d .  288. 

$ 3b. Negligence of State  Enlployee and Contributory Negligtmce of 
Party Injured. 

This action for wrongful death was inst j t~~tet l  to recover for the electrocu- 
tion of a prisoner while working under the supervision of a State prison 
guard. The stipulations and findings were to the effect that the ere\\. wns 
\\-orking in removing trees and brush blown along the higll~nay by a I~nrr i -  
cane, that the guard should have reasonably foreseen that nwmhers of thv 
crew might rome into contact with a live \\ire in the performance of the 
work, and that the guard failed to ascertain whether the prisoners co11ld 
work in safety in the area to which he assigned them. Ilcld: The canscl was 
based upon a negligent act within the purview of (2,'s. 143-291 prior to the 
1955 amendments, rather than negligent omisaion, the guard's omissions in 
respect to failing to ascertain whether the prisoners could work in safety in 
the area ,being but the circumstance of th r  r~egligent act in p ~ ~ t t i n g  then~ to 
work in the area of hidden danger. I,nic.vo~~ I?. Rig11 ~ c a ! /  C'om.. 276. 

Evidence tending to show that school hoy. \vliile p1;1yinp taz. I 'AI I  lo\v:11~1 
:i power mower, chased by a companion, that when he saw thc mower 11c 
tried to tnrn but that his foot slipped so that his foot \vas craright in tllc 
lulguarded blade held to support conclusion o f  negligence and not to establish 
c~mtributory negligence as  a matter of law o n  the 1)nrt of the I)oy. . l r l~wn c. 
Honrd of Erlltcatiort, 506. 
# 3e. Appeal and Review of Procec-dings I-ntlcr Tort (llaims Act. 

The findings of fact of the Industrial Comnrission nntlrr thr Stw to Tort 
('laims Act ;Ire couclusive if snpportctl by competent evidence. .ldnmx c. 1:otrrd 
of Ed~tcatiou. 506. 

STATUTES 

# Jd. Construction of Statutes  i n  P a r i  Materia. 
In enacting ;i s lwia l  act it  will be presumed that t l ~ e  Gcne~xl  . \ . ; ~ ( . I I I I ) ~ ~  \\.;IS 

;rtlvertent to R former geueral act on the same subject and that the Inter 
st;ttute \vws enavtrtl in tthr light of ; m l  in ref~?renc.r 'to th4. fo r~ntv  i 1 1 ~ f ,  i11!<1 1 1 1 ~  
t\vo sta tnt:>s nlrlst be construed in pfl r i  irm tcr.itr. ,S't~'ic~liln ~trl 1'. I , ' I I I~I~ ;~~I I  ( ' O U I I  t y ,  
668. 

# 6. Const~.uction in Regard to  Constitutionalit). 
-1 statute may be valid as  to one set of facts and in\ alid N. to i ~ n o t l l ~ ~ r .  

St~~rc~lil~lifd r .  Franklin Cou~ft!l, 668. 
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series nf 1oc:tl ncts conibined into one statute for convenience. The legislative 
intent that the *tatute should be regarded a s  a local one is indicated by the 
hiutory of tile hratnte nud tllc classification nlntle by the 1,egislztture itself. 
8. P. m l c .  188. 

TAXATION 

3. Constitutional Limitation o n  Increase of Debt. 
School bonds of speoial tax tliat~~ict held not obligations of connty within 

constitutionttl liu~itution r)n increuse of debt, notwitl~stuncling provisioi~ of 
nss11111ption cf tlr111 hy county nntlrr certaiu conditions. Strickla~id z'. F t ~ ~ i i l i -  
lilt C'orltlt~j. 66h 

a 2336. ('onstrwc~tion and Operation of Taxing Statutes in  Generd.  
The respc~~~zil~ility for i l ~ t e r p r e t i ~ ~ g  a tus statute is placed on the C o m ~ i s -  

sioner of K c ~ \ e ~ ~ a r ,  G.S. 10.5-264 :t11(1 the Attorney General's opiniol~ in re- 
g:~rtl tllewto is :~<lvisory only. 1 1 1  1 (' A.w(wrnr)~t of Taxea, 531. 

2% Income Taxes. 
I)rpreci,ttion is the wearing out or obsolescence of property, the useful life 

of whicir may he estimated with wasonable certainty ; depletion is the es-  
h:lnstion of R naturtll resource, nntl the time within which hidden resources, 
suc~h :IS n: i i i (~r~l  deposit* 2111d oil, will be exhausted is highly speculative. 
Therefore. the law lnnlies a distinctic~n for i~icoine tax purposes between cle- 
tlnctions for del)recintio~l and for tlepletion. In  tse Assessmeiit of Tuxes, 531. 

l'rior to the 39.73 ainendnient to G.S. 104-147, the s tatute  permitted a rea- 
son:~ble allu\:r:nce for depletion without requiring that it  should be calcu- 
lated on percentage of cost, ant1 th r  19.53 amentlnient made mandatory that 
which was perini~sihle hefore. Ih id .  

1'etitionc.r held to have properly bi~sed depletion of mines on percentage 
(,I' income in ac:corclance with federal practice. Ibid. 

Tllere is it clear tlisti~~ctiori niade by statute between an escise tax im- 
posetl 011 ~lou~extjc. ant1 foreign corpclrutio~~s for the privilege of transacting 
ltusiness \vithi~i the State, and all income tux on net corporate income based 
(111 :I past f;~c.t (of ea1'11etl net profits. Tt ' r t~r .~~~ortut iw~ 6'0. r .  Cwrie, .500. 

111coluc. t u x  o11 corporatioil engi1getl i l l  interslute transportiition is not 
tlirrct blirtlw 01: coinnlerce. Ibi t l .  

'I'l~e impuciticon of an income tita uiitler G.S. 105-134 and 0.8. 105-130 upon 
:I foreign c .o~y~ra t ion  engaged exclusi~ely in interstnte commerce in regard 
tc~ it* operirtic~~l. 11 ithill the State. which corporation rents a n i ~ n ~ b e r  of terwi- 
11:tI. i ~ u d  m ~ i u t a i n \  n number of delivery trucks a t  such terininals in this 
Yt:~te, ant1 e~l~ploys ;l number of rrsitlents in the State and engages in syn- 
f t '~~ i , t t i c  i~nd  (.o~~tinnou* bu4nes* Itereill, is not in violat io~~ of due process ot 
I : I \ \ ,  Art. I .  wc. 17, of the State Constitution, Fourteenth Aiuendment to the 
I-'rtle~xl ( 'on~titutiun, there being no discrin~inntion in the iinposition of the 
tau.  Iblrl. 

8 38c. Recovery of Tax Paid Under Protest. 
The proper procedure for a taxpayer to dehrlnine liability for a tau is to 

pay the ras  under protest and sne to recover such payn~ent. Trnn,sportation 
( '0.  I ) .  C'ctrrie, 560. 
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TENANTS IN COMMON 

$ 10. Conveyance or Mortgaging by One Tenant; 
Where one of two tenants in common conveys his interest to a t h ~ r d  party, 

such third party becomes a tenant in common with the other. Smith r.  Snzitli, 
194. 

TORTS 

3 6. Right to Contribution Among Joint Tort-Feasors. 
An employee injured while engaged in his duties in  interstate eommerce 

cannot sue the railroad employer and a third person tort feasor in the same 
action, nor may the railroad employer flle a cross-action against such third 
person tort feasor upon allegations of indemnity and primary and secondary 
liability, since there is no common legal right in the action under the Fed- 
eral Employers' Liability Act and the right of action against the : h i d  pcr- 
son tort feasor. Bryant 9. R. R., 43. 

Right of contribution between joint tort-feasors who are in part dclic.to 
did not exist a t  common law hut is pnrely statutory and is del~rniit>irt 11pon 
the terms and conditions of the statute. IlclZ v. L n c i y ,  503. 
-1 party injured a s  a result of negligence of joint tort-feabors may s11c 

any one of them separa te l~ ,  or any or all  of them together. Ibtd 
When plaintiff sues all joint tort-feasors, none may litigate cross action 

against the other for  affirmatire relief not germane to plaintiff's action. Ibid. 

TRESPASS 

# !). Satore and Elements of Criminal T~wq>ass. 
The invasion of property in the possession of another is a c r i ~ u e  l~tltlcr 

our laws, the severity of the punishment being measured by the c h a r ~ c t e r  of 
the entry. S. v. Cooke, 484. 

In  a prosecution for criminal trespass, the State may either show that the 
property was in the actual possession of another or that such other had 
right to possession, which by operation of law implies possession. I b i d .  

# 10. F'rosecutions for Criminal Trespass. 
Where the uncontroverted evidence discloses that the property was ill 

the physical possession of the corporation named in the warrant and that 
defendants took possession over the protests of the corporation's agent i n  
charge, with nothing in the State's evidence showing or tending to show 
any right to enter on the part  of defendants after having been forbidden 
to do so, nonsuit is properly denied, the burden being upon defendant5 to 
establish that  they entered under a born f lde belief of right, and that sllc11 
belief had a reasonable foundation in fact. 8. v. Gooke. 4%. 

TRIAL 

20. Questions of Law and of Fact. 
Where the facts a r e  not controverted, the rights of the parties tlpm sucll 

facts a r e  questions of law, and the court may enter judgment thereon in 
accordance with the rights of the parties without the intervention of the 
jury. Peoples v. Ins. Co., 303. 
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Whether the evidence is sufficient to  require its submissio~i Lo tile jury 
is a question of law. High v. R. R., 414. 

!j 21 36. Necessity fo r  Motion to Nonsuit a n d  Rencwd.  
Where defendant introduc*es no evidence and does not move for nonsui,t 

until after argument to the jury has begun, the failure of the court, in the 
exercise of its discretion, to treat the motion as  haring becn aptly made 
renders the motion ineffective. Gleurl v. Raleigh,  378. 

Ij ZB. Consideration of Evidcmcc on Motion to Xonsuit. 
On motion to nonsuit, the evidence is to be considered in the light mogt 

favorable to plaintiff, and he is entitled to every reasonable inference to 
be drawn therefrom. Sloau v. Light Co., 125. 

On ntotiou to nonsuit, the cowt  does not pass upon the credibility of .the 
wit~iesses or the weight of their testimony, but must take the cvidence fav- 
orable to plaintifl as  t rue and resolve all conflicts of testimony in plaintiti's 
favor. Htgk v. R. R. ,  414. 

Defendant's evidence which is not a t  variance with plaintitf's evidence 
but which tends to explain and clarify it ,  may be considered on motion to 
nonsuit. H i w h e r  v. Hospital  Care  Asso., 397. 

lTpon motioil to nonsuit, defendant's evidence a t  variance with or in ccm 
tradiction of plaintiff's evidence will not be considered. Curtis  o. Cndillac- 
Oldu,  Inc. ,  717. 

Plaintiff must recover, if a t  all, on the basis of the evidence offered, and 
while on motion to nonsuit, the evidence must be considered in the light 
most favorable to plaintiff, no facts or inferences may be drawn from the 
evidence predicated upon a disbelief of her testimony. C o c k m n  v. Pozceru, 
103. 

9 Z3f. Nonsuit f o r  Variance. 
Plaintiff must make out his cause according to the allegations of the 

complaint, and a fatal variance between the allegation and proof compels 
nonsilit. Lucas v. White, 38. 

§ 24a. Nonsuit o n  Affirmative Defense. 
Where defendant's affirmative defense is established by plaintitRi own 

widenee, nonsuit may be entered. GoUbcrg v. Ins.  Co., 86. 
When the plaintifl offers evidence sufficient to constitute a primn f a d e  

vase in a n  action in which the defendant has set up a n  affirmative defense, 
m d  the evidence of the plaintiff establishes the truth of the affirmative de- 
fense as  a matter of law, a judgment of nonsuit may be entered. Hiiicltcr 
u. Hospital  Care  Asso., 397. 

3 29. Directed Vrrdict or I'n~cniptory Inst~uct ions.  
Where the evidence bcaring upon an issue is susceptible to diverhe in- 

frrences, the court properly refuses motion for a peremptory instruclion 
thereon. CrouMil? v. Ins.  Co., 162. 

Ordinarily, where all the evidence bearing upon an issue points in the 
hame direction, with but one inference to  be drawn from it, an instruction 
to find in support of such inference, if the evidence is found to be true. 
is proper. Hir~uher v. Hospital Cure Asso., 397. 
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Where the evidence is not controverted and is sufficient to make out 3 
case, a peremptory instruclion that if the jury believes the evide~ice ant1 
Bnds the facts to be as  all the evidence tends to show, to answer the issne 
iu the affirmative, otherwise in tile ~ t e g ~ t i v e .  will be upheld. Roach 7.. Z11.Q. 
Co., 6%. 

ji 3lb.  I n h t r ~ ~ t i o ~ ~ + S t t ~ t ~ ~ ~ ~ ~ ~ ~ i t  of E:vidrnw and  Applicatdon of Law 
Thereto. 

It is error for the trial conrt to chnrge the jnry as  to material n ~ r ~ t t e r s  
not r a i ~ w l  t ~ y  the pleatlings or \~il)portetl I)y tlw rritlence a n d  con(nine(1 in 
the issnus. TVi1lictn1.v ?'. D o l c f l ~ ,  0'3. 

ji %Id. Charge on  Burden of Proof. 
Where a single issne is submittetl, $1 rltarce that the burden was on plain- 

tiff on the issue to make out his case and on defendant to prove his i~f l i r~ns-  
rive (k fwbe  I I I I I \ ~  bt. Itel(1 pre.j11tli(4:11 i t \  tendit~g to ~ ( V I I ~ I I W  the jury Yo ;7 f  7. 

Rox~cor tk ,  !I:<. 

49%. Motions to Set  .4sidr Vc~r l i r t  for Inadequate o r  Excessive 
Award. 

Where the jury altswers the isslirs upon s l i n r p l ~  conflicting eviclence an(1 
the verdict is snpported by c-o~npetent evitlet~cr nntl there is nothiny to shov; 
that  the amount awartled \\.:IS the result of bins or prr jut l ic~,  the trial courr 
may refuse motiolis to set asitltb Ihe rerdic-t for inntleqnate a n a r d  and on 
the ground that the verdict was not supportrtl by sutkient  evidence. a t ~ d ,  
I l p m  its opinion that  the award is inntleqnnte, increase the amount of t t ~ r  
award with twlsent of tlefentlant, the n~ot io l~s  being ntltlressed to the dis- 
cretion of the conrt antl there bring nothing in the record tending to show 
a b ~ w  of tlist.retio~t. ( 'n~t t l l ( ,  I.. S~rttr tnoi~,  249. 

TRUSTS 

5 2n. Creation of Par01 Trusts. 
A grantor may not engraft a trust upon his deed in fee sinlple by pnrol 

agrwlnmt entered into a t  the tinte of or prior to the eyecution ot his dertl 
C O ? L ~ I P I  v. Ridley,  514. 

T h ~ w  the grantor may not contend that  the consideration for his deed in 
fee +itnplr \TI IS  the prolnihe of the <rantee to Itold the land for inheritance 
hg the grantee. since this would lilnit the fe? ccnlveyed by the deed. Ibiti. 

5 8. Incapacity, Death or Resignation of Trustee. 

The death of trustees without provision in the iustrnment for the appoint- 
ment of their successors does not terminate the trust, since a trust does  tot 
f:ril for want of u trustee. Mavt c. Rlach'brtrw. 2R1. 

5 9. Appointment of Successor Trusters. 
A trlistee holds the bare legal title for the purposes of the trust, antl 

therefore the sole heir a t  law of the survivor trustee can a t  most convey 
the bare legul title, but cannot udluinister the trnst or use the trust property 
for his own benetit, and therefore his deed to trustees designated by h i ~ n  
It)  carry out the trust is inetl'ectnnl as  >In nppoi~itn~ent of successor trustees. 
Alunt ?J. Rlac~li?)tt~vf, 2 3 1 .  



Prior to t ' h p t e r  12.5.7, Session Laws of 1473, (G .S .  BG-18.1) a clerk of 
t he  s n p e r i ~ , ~ .  court  I~ilil no po\vrl' to i ~ p p o i t ~ t  s ~ ~ c c e s s o r  trustees of a chari-  
table t rus t ,  aneh a~ i tho r i t y  beilrg v r s tu l  solely in the  s r~per ior  cwnrt :lnd I I O ~  

in the  rrspeciive c l e r l s  thereof. ( : .S .  36-21. I b i d ,  
The appointment by the  clerk of slwcessor trustees of a cl~arit:tblr t rus t  

iu e.r p a / , t <  procertliuy prior to  the e f w t i v e  (late of (:.S. 36-18.1, is roitl. 
: I I I ~  S I I C ~  r l p p o i n t ~ ~  111a.v not tua i~~t : l in  ~ I I I  a c t i o ~ ~  to reslrain others fro111 
interfering with their  :~ssr r te t l  r ights :IS trustees, hnt  sncvrssor trustees 
I I I : I ~  be n l ~ ~ ~ i ~ ~ t e t l  by t l ~ e  jntlge of t he  superior court ~ r r r i r c .  prfr t t i~r t .  under 
(:.S. 36-21 or by t he  clerk untlrr (:.R. 3G-18.1. Ibicl. 

g 13. Merge r  of Legal rand Equ i t ab l e  Titles. 
I n  a passive t rus t  the  legal ant1 equitable titles a r e  nlerged iu the  benefi- 

ciary and the  beneficial use is cc~uverted into I rg l l  onw?rsl~ip, but :IS to all 
nctive trnst ,  the  title r e ~ ~ ~ : l i t w  ill t he  t rns tw.  for  tllr 1~iirposes of the  t r l ~ s t .  
Plri l l ip .~ c .  t ; i l ber t ,  183. 

UTILITIES COMMISSION 

Kespontlwt. vonstrl~ctecl :I water main fro111 the  rntl of the  nlunicipal lines 
to their properties fo r  b r t t r r  11se of such properties a l ~ t l  ;tlso perluittetl others 
to t ap  into the lines later;lll.v 111n)11 the  payulrllt of :I f'rr, aud  the  mllnicipality, 
tipon writ ten s t a t e~ueu t  that t h r  right to tap  i l l  11:itl 11eeu pnrc,l~asrtl, illstalled 
meters and  furnished \ ~ ~ l t e r  to the  p u r c l ~ a w r s  d ~ r e c t ,  respolidents owning 
t ~ o  lateral.: bern-ren the  point where t he  taps  w r r r  ~ u a d e  in their  lines and 
the residences ur other buildiugs served thereby. I tc l t l :  Respontlrnts were 
not selling water  to  any our,  a t  any time, for  c u u l p e ~ l s a t i o ~ ~  o r  otherwise, and 
were not public utilities within the  m e a r ~ i l ~ g  of (:.S. 62-6.7 ( e )  2, and there- 
fore  the  Ctilities Commission ln t l  no jurisdiction to ort lr t  rrspontlents to  
i~nprove the i r  facilities so a s  to provide atlecln:~tr snl,glg of ~ v a t e r .  Ut i l i t i e s  
t'ottwn. c. W U I ~ I ,  Go., 27. 

An irregular route c o m n l o ~ ~  carr ier  has  110 Iegnl right to colnpel a regular 
route car r ier  to i n t c r c l ~ a ~ ~ g e  i l r t r i~s ta te  f r r i g l ~ l ,  b11t s w l l  iuterchange of 
freight be twre~ i  them nlust b r  basrtl on a11 agreement, uutl in the  absence 
of such agreement voluntarily made by t h r  carriers i u ~ d  s ~ ~ b l u i t t e d  by them 
to the  Utilitie. Commiss io~~ ,  the  Counuissio~l has  no j l~rist l ic~tioi~ of t he  ~111)- 
ject matter.  l ' t i l i t i rx  ( ' o t t i t ~ ~ .  t?, '1'1.trc.l; l,itir.x, 0'2.7. 

$ 5. A p p a l  and Review. 
On a p p w l  f r o u  t h e  r t i l i t i e s  Conin~isaion the  conrts have j~~r i sd i c t iou  to 

determine nhe the r  t he  C'onimissiou Ilatl st:rtntory a~i t l lor i ty  to entertain 
the  proceedings and  jr~rizdic.tic~u to ellrev t l ~ r  ot'tler. 1-ti1itir.s f'owuc. r.  Tl 'n te~ .  
('0.. 27. 

WAIVER 

Waiver iq n mixed q ~ ~ e s t i o u  of law and fact ,  b u t  wheu the  fncts a r e  de- 
terminetl o r  a r e  all o11e \Yay. waivrr  is 3 clnes t io~~ of I:Iw. Gotf ldi t t  1:. Ins. CO.,  
162. 



WILLS 

8 13. Revocation of Will by Subsequent bla~~r iage .  
I n  those instances not cQomi~~g within t l ~ e  esc8eptio~~s enumerated in the 

statute, the marriage of the testator after the e \~cu t ion  of the mill revokes 
it  in toto and not only to the e l t eu t  nwewil'g to  lwrn~it the wido\v to share 
in the estate. IIL 9.e Tl.111 of Ter~gio,, 73. 

5 2 l c .  Grounds of Invaliclit~ -Vndur Infl utwc'c'. 
TJndue inflnence which renders a will invalid is that influence exerted 

upon testator, bg any or various means, which so uveryowers and subjugates 
the mind of testator as to destroy his free agency, so that a t  the very time 
of executing the paper writing the will of another is substituted for that  of 
the testator. I n  rc Will of Z'Iro~~~p.so?r, 588. 

9 22b. Competency of Hvidcncc. on Question of Jlcwtal ('apmity. 
The rule prohibiting an intercstetl party from testitying as  to a trails- 

action with decedent does not preclude a c a ~ e a t o r  from testifying as to his 
opinion of the mental condition of testator. I t 1  1.c ll'rll of Thompson, 588. 

Testimony of a disinterested party that some time after the execution of 
the will in suit testator stated that  lie had I I I H ~ C  no \\ill, is competent upon 
1I1e issue of me~ltal  capacity, hut not upon l11r issne ot undue influence. Nev- 
ertheless, when there is only a general objection to its admission and no re- 
quest that it be restricted to the issue of testamentary capacity, its general 
admission \I ill not he held for error. Ibitl. 

3 23c. conqwtmcy of E\idenc-c. on  Question of Undue Influence. 
Since uudne influence is f l~yuent ly  ernl~ln.red surreptitiously and is chief- 

ly shown by its result, wide latitude must bc allowed in the introduction of 
evidence upon the issue, and a s  a general rule any e~ idence  which tends to 
show an opportunity and disposition to e l c r t  undue influence, the degree of 
susceptibility of tlw testator, or a result indicative of the exercise of undue 
influence, is cornp~tent unless proscaribed by home rule of law. It1 re Tl'ill of 
Tlr ompsorr, 388. 

Testimony of c a ~ c a t o r  that  \\hen she came to see her 84-year-old father 
less than two years prior to his execution of the paper writing, he did not 
lecognize her, 1x Ireld competent or1 the issue of undue influence as tending 
to establish the mental condition of testator and his susceptibility to in- 
tlnence, as  \veil as  on the issue of mental ca1bac.it.v. Ibzd. 

Testimony of declarations by propounder, the sole party interested in sus- 
taining the paper writing, tending to show that he procured an attorney 
to draw the will he wished testator to sign, that  he objected to the other 
children of testator inquiring about the matter, and as  to his financial trans- 
actions with testator, is IheU competent, regardless of when made, a s  declara- 
tions or admissions against interest on the issne of undue influence. Ibid. 

Ehidence to the effect that  testator kept large sums of money on his per- 
.on or  in his possession a s  the result of influence everted by propounder 
that banks were unsafe, is hcld, in view of tlw other facts and circumstances 
ndduced by the evidence, properly admitted 11po11 the issne uf undue influence. 
Ibid. 

Testimony of a disinterested witness of a declaration made by testator, 
even though made a number of months after the esecution of the writing, 
tending to show coolness in the relationship of testator and propounder, ts 
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cwupetent upon the issue of undue influenre when it  tends to throw some 
light on the state of mind of testator a t  the time of executing the instrument, 
there being other independent and substantive evidence of undue influence. 
Zbid. 

# 51. General Rules of Construction. 
In the construction of a will, the general perrading p ~ ~ r p o s e  of the testa- 

tor as  gathered from the instrument considered a s  a whole must be given 
effect, and minor inaccuracies or inconsistencies must be reconciled to the 
dominant purpose if possible by any reasonable construction and otherwise 
they must ~ i e l d  to tlie general purpose a s  expressed in the writing. Finkc  u. 
Trrtst Co . ,  370. 

5 ;Bd. Estate in Trust. 
The will devised the lauds in question to be held in trust for the beliefit 

of tehtator's son during the son's natural life and a t  the son's death to the 
trustee in fee simple. H e l d :  No duty was imposed upon the trustee in regard 
to the estate, but the trustee was the holder of bare legal title under a passive 
trust, and upon the death of testator's son, tlie remainder vested in the 
trnhtre in fee and the trustee \ \as  entitled to immediate possession, notn ith- 
standing his failure to qualify as  trustee of the son under the will and fail- 
nre to manage the property for the son's benefit, the vesting of the remainder 
not being conditioned upon the rendering of any service by the trustee. There- 
fore, the guardian for the son may not claim a lien on the property for 
monies expended by him for the medical care and funeral expenses of the 
\on. P l r ~ l l i p ~  v. Gilbert ,  183. 

L'ltimate beneliciaries held not cutitled to demand p~yiiient of corpus of 
trust during life of widow, since such payment would defeat dominant pur- 
pose of testator for her support. F h k e  v. Trust Co., 870. 
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GESERAT. STATVTES, SIECTIOSS OF. CONSTRT1:D 

1-36. When S ta t e  is  not :I party title iq cwnclnsively pres11111ed out of the  
State,  b11t there is I I O  p r e s u ~ ~ ~ p t i o ~ ~  i l l  favor of ei ther p :~ r ty .  Slrit?c/lc 
ton v. Wrltllrft~ Colrrtn., 80. 

1-45. Sra tu t r  does uot upply n ' l~eu e~vidtwce fails  to show that  tnnnici- 
~ t ~ l i t y  l ~ a t l  m y  title to locrls it1 quo. Hull  1.. Fa.fjf,tterillc. 171. 

1 3 4 ( 3 3 .  Action fo r  false a r r e s t  is barred  af ter  one year  f r o u ~  rele:~se f lmu  
custotly notn-it l~stauding tha t  c r i n ~ i t ~ a l  nctiou in \vhiclr a r res t  was  
mnde is uot t e r ~ u i ~ ~ a t e t l  until less t l ~ n i ~  year  f r o ~ n  in s l i t~ i t i o~ t  of a?- 
tion. Mohlc~l I . .  1jt.ooltrf'. .-A. 

1-69.1 ; 1 - 9 7 ( 6 ) .  Where  nn i~~eorpora t e t l  labor nnion nttacks validity of serv- 
ice, court  sl10111d titltl \ ~ - l ~ r t h t ~ r  it \ \ as  doing b u s i ~ ~ e s h  ill this s t a t e  a*  
predicate for  j udg~uen t  sustuiniug service. dfutYi~l 17. Rrotkerhood, 
409. 

1-97 to. 1. con~ t i t u t ionn l  ; n ~ d  s e n i c e  on nonrtlsident I n h r  nnion therenntler 

Cause r eu~anded  n i t h  direction thar 1)laiutiff be  grantecl reasonable 
time to r t d r a t t  cvu~p la in t  to s t a t e  t nuse in plnin a11i1 collcisr rutlll- 
ner. But ts  c. Butts, 243. 
Complaint alleging a series of traus;lctions f o r u ~ i n g  one course of 
dealing tendiu:: to one end is not t len~urrabl r  fo r  u~ i s jo i~~c le r .  Uison 
I - .  IILrott. 3 9 .  

I'arty relyillx on governlnrntal  i~nn~luni ty  I I I I I ~ ~  plead it. TIrowpno?l 
v. R. R., . X i .  
1-146. ( ' ( u l ) l i~ iu t  in :~c t ion  011 note is not requirrtl ttr h e  veriliecl. 
ant1 therefore ineft'ectnal rerification is not f , l t ;~ l .  T , c v ! /  c. dlfJir, 3%. 
Power of t r i ;~ l  court  to allow nn~ru(lnlent of p l r ~ l t l i n ~ .  T I ~ O ~ N ~ I S O I I  1'.  

X. R., 577. 
(:ourt may set aside, affirm ~uvdify  (11, a111end referee's repi~r t .  T r ~ l l  
c. E'a.f~etti~cillc, 474. 
1-137 ; 1-138. Where  ~ l i ~ i u t i f f  suea :ill joint tort-fruhora, one tlc- 

fendaut  may uot se t  up cross-ac.t io~~ against  another which t leuta~~t ls  
affirmative rrl irf  not gerulane to  p la in t i f t"~  action. Ht811 1%. I,u~Y!I. 703.  
1 - 2 4  4 1-i:, 111s11ra11ce c v ~ ~ ~ t l r : i ~ ~ i r \  l~elt l  entitlet1 10  I I I ~ I ~ I I ~ ~ I I I I  

acLtioti to test constitutionality of I< ' i r tme~~'s  I'rnsic~n I'luttl Art .  .4s- 
xiii.atict~ Co. v. (:old. 288. 

1-440.22 : 1-440.36. When p l a i ~ ~ t i t f s  recover jntlg~uent in ~n:l iu action i n  which 
garnishees were srrvc,d auti there is IIO nttuc.k nlwlll v;~litlity t ~ f  
t he  a t t achme~l t  or d e ~ u a ~ l d  fo r  jury tr ial ,  plaintiffs :Ire entitlrtl to 
summary judgment on ~u~ t l e r t ;~k i r lg  signed by tlrfrnt1;111t nut1 one 
of garnishees. Mill 1:. Dnrc'soti, $25. 

I-.7O'i.?: .;a-14% n'i:ru rweiver h ; ~ s  full :111rhority to iusti tule snil ,  his 31)- 
pointluent will not suslrei~d running of s ta tu te .  Sicrlrola.~ r .  I*'lc~.~litlrrr 
Co., 462. 

1-508. Court has  nnt i~or i ty  to order fuud paid to par ty  entitled thereto a s  
mat ter  of' In\\-. Pcolt1c.v 1'. Zrrs. Co.. XX:. 
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3-8; 3-4. Statutory limit of ~onfineulent for  period not exceeding thirty days 
is  not applicable to civil contempt. Sntitlr v .  Smi th .  298. 

7-64, Superior Court, when sit t ing in county exeingted from s ta tu te  has  
no original jurisdiction of misde~neanors.  8. 17. Cooke, 48.5. 

9-26, I'nder fac ts  of this case defendant \vas tleprivecl of opportunity to 
proc-urc evidence in support of alleged racial discrimination in selec- 
tmn of grand jury. 8. v .  P o r ~ ,  334. 

14-33. Relates only to punishment and creates no new offense. S. v .  Court- 
ucy ,  447. 

14-45. Conflicting evideuce held for jury in prosecution under this act .  
S. v. Lcc, 327. 

14-107. Signing hank check form does not constitute the instrunlent a check. 
S. 1:. IG.c!I, 316. 

1;--1.1 . \ l ) l ) t ) i~~tn~ent  of co~ inwl  for i~l(l igent (lefe11d:t11t charged with less 
t l ~ a n  capital  crime rests i11 discretion of court. S. v .  Daviu, 318. 

13-40; 15-41. Where victim of nn assault  and  robbery points out  defendant 
to officer a s  being one of assailants, the oflicer has  duty to ar res t  
him, and fact  that  defendant is  convic~tetl only of assault  does not 
render ar res t  unlawful, and therefore search of person of defend- 
a11t i s  autlioriatul. S. a .  Grant ,  341. 

15-1-14. C'ircunistantial evidence of defendants' guilt of homicide held sutti- 
cient to be submitted to jury. S. v .  H o t v o ,  343. 

1;-200.1. IM't~nd;~i!t has  right to appeal from clonlrstic rrlations court to 
superior court from judgment putting into effect suspended sclltence. 
8. o. Robiiruo~i, 2W2. 

16-217. 'Strict enforcement of rules governing ;il)l)cals does 11ot 1)reclude 
rights under Post Conviction Hearing Act. S. a. Dnaiu, 318. 

18-2; 18-48. Under 18-2 war ran t  should charge the unlawful possession of 
or  sa le  of intoxicating l iquors;  under 18-48 i t  should chargc un- 
la\yt'nl l)ossession of alcoholic beveragcs nptm \ ~ l ~ i c . l ~  taxes had not 
been paid:  under G.S. 18-50 i t  should c l ~ a r g c  ~lii lawfnl l~ossession 
for  sale. or sale, of illicit liquors. S. c. Ma!/,  60. 

18-48. I'pon defendant's plea of not guilty, Sta te  has  burtlen of showing 
1)tyoncl reasonable doubt defendant's possession of alcoholic hever- 
ages upon \vhicll tax  had not been paid and that  the  beveragcs con- 
tained alcol~ol exceeding 14 per cent by voluine. 8. v. P i t t ,  .5i. 

1 ; 14434 : 14-273 ; 14-333. There is no general s t ; ~ t ~ ~ t e  ~nakin:: l)ublic, 
d lw~kcnness  a crime, and  local ac t  relating thereto is valid. 6'. a.  Ucrr., 
188. 

18-60. Testimony that  liquid was  whiskey is sufficient to support finding * - 
t.11at i t  cwntained in excess of 14 per  t.ent. of :11cohol hy voluu~c,  since 
whiskey contains from ,50 to 58 per cent. illcohol by volume. 8. v .  
.+fa!/, 60. 

20-l?S(b) ; 20-136(b). Jlotorist is  not required to yield right of way to 
ambulance unless lie hears and comprehentls, or  should hear and 
comprehend, siren. Flotcral Servicoc v .  Coacli Lirtcu, 146. 
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20-140. Requires motorist to operate his vehicle wit11 due cure and circum- 
spection so as  not to endanger others. Funeral Service v. Coach Lines. 
146. 

20-146. Evidence held insufficient to  be subulitted to jury on issue of culp- 
able negligence in violating this section. 8. I?. Hancock, 432. 

20-148. Instruction limiting right to assume that  approaching motorist would 
yield one-half of highway to party who was himself ou right aide 
of highway held without error. Blackwcll v. Lee, 334. 

20-138(a). Failure to stop a t  dominant highway is not negligence or contri- 
butory negligence per se but only evideuce ulwn issue. Il'illiatrc.w?t v. 
Randall, 20. 

20-1.58 ( b )  . Municipalities have authority to maintain traffic control lights, 
Funeral Service v. Coach Lines, 146. 

20-158(c). I s  not applicable to traffic control lights within muuicipalities. 
%V~ZBO+L v. Kennedy, 74; Funeral Service 0. Coadr Lines. 146; Wil- 
liams v. Funeral Home, 621. 

20-169. Motorist is guilty of negligence or contributory negligence as  matter 
6f law if he fails to stop iu obedience to truffic cbolltrol signal. Ctir- 
rzn v. Williams, 32. 

20-227; 20-279.21. Liability insurer may settle par t  of ~uultiple claims even 
though such settlement results in preference. dlford 7.. Itrs. Cv., 224. 

20-280. Does not apply to judgment based on injuries sustaiued prior to 
effective date of statute. Prrrell  v. Service Co., 153. 

28-149 ; 29-1 ; 48-23. Adopted child is entitltd to inherit from brother of 
adopting parent notwithstanding that decree of adoption w:is en 
terecl prior to passage of statute. Bennett v. Cain, 428. 

28-173 ; 28-174. Actions for wrongful death a re  purely statutory ; where 
settlement for wrongful death is made on basis ou distribntee's ueg- 
ligence, such distributee will not be allowed to share in recovery. 
I n  re Estate of Ives, 176. 

31-53 In those iustauces not coming within exceptious euumeruled in 
the statute, subsequent marriage of testator revokes will in toto. 
In  ro Will of Te~ltier, 72. 

36-18.1; 36-21, Prior to 1963 statute, clerk of superior court had uo authori- 
ty to appoint successor trustees. Mast v. Blacl;brcr?~, 231. 

44-70. Factor advances money to manufacturer or processors. L~trnl~er  ('0. 

v. Banking Go., 308. 
43-21.27(b) ; 45-21.34. Discretionary power of clerk to refuse to accept up- 

set bid without compliance bond is not presented by attack of forr- 
(.lohure on equitable grounds. In  re Hartlirt, 66. 

46-1 ; 46-3. Existence of tenancy in mmn~ou is prerequisite to partition. 
Smith v. Smith, 194. 
Existence of life esbte ,  even thougl~ it  be in fayor of one of lteuauts 
in common does not preclude partition of renluinder. Smitlt v. Str~itli, 
194. 

47-23. Prior to 1957 Act there was no provision for registration of 
equitable assignment of accounts receivable and regis tr~t iou could 
not coustitute notice. Lumber Co. r. Banking Co.. 308. 
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49-7; 49-8. Domestic relations court has power to enter suspended sentence. 
8. v. Robinson,  282. 

30-11. 1956 amendment riot applicable to decrees for alimony renderrti 
prior to its effective date. Kinrosx-lVriy1rt v. Kint.088-TFrigkt, 1. 

50-16. Complaint alleging indignities, crnelty and abandonment sufficient 
to sustain alimony pendente Zite is not demurrable, bnt allegations 
of indignities ownrriny too remote in 1)oint of tinir to be basis of 
action should he stricken. Butt8 v. B a t t ~ ,  243. 
Resident judge of district has jurisdiction to hear application for 
alimony pendewte Zite. H e m d o n  v. Herndon,  245. 

52-16. Landlord's crop lien held not to extend to proceeds of hail insurance 
taken out by tenant. Peoples 1;. I n s .  Co., 303. 

55-56. When corporation has been placed in bankruptcy, right to institute 
action under this section vests in trustee in bankruptcy, and c r d i -  
tors cannot maintain such action even after refusal of trustee to 
do so. Bales Corp.  v. Townsend,  657. 

5 1 2 a )  4 )  Superior Court has authority in its discretion to order liqui- 
dation of corporation operating a t  loss. RwalE v. Lunzber Co., 735. 

55-143. Judgment creditor of corporation may bring suit in name of cor- 
poration only to collect debt due corporation, and statute does not 
authorize him to bring suit for  tortious breach of trust by corporate 
officers. Cald law,  Znc., v. Caldicell,  235. 

59-36. Partnership is association of two o r  more persons to carry on as  
co-owners a business for profit. Peiraon v. Zau. Co., 215. 

6'2-26 10. On appeal from Utilities Coruruiwion. cunrts hare jurisdiction to 
determine whether Commissioi~ lml  jnristliction to hear matter. 
Util i t ies  C ~ w w ~ i u u i o ~  V. W a t e r  Co., 27. 

62-65(2) 2. Commission held without jurisdiction o\er private water com- 
pany. Util i t ies  Comnaiuuion I - .  W a t e r  C'o., 27. 

84-25. Respondent in disbarment prwerdings held not to hare bvaived jury 
trial in superior court. Irr r e  Gil l i land,  517. 

90-71; 90-72. Are to be construed in pari m a t w i a ,  and proscribe the dis- 
pensing and selling of drugs as  well as  the compoimding of prescrip- 
tions by unlicensetl person not in prfimu2e of licensed pl1armac4st. 
Board o f  Plruvnznc!/ c. Tiatre, 134. 

96-4(m). Findings of Commissiou are  co~~cdlusive on courts when snpported 
by evidence. En~plo) /wwnt  Seorri t l /  Con!. v. F t ~ i r l k t  Litien, 496. 

96-S(g) (1). Rnlcs of ommoil  law tlatrriuinr \I-liether ~ w r s o ~ l  i\ enigloyec~ 
within meaning of statnte. I:tnplo!intei!t Secirrit!/ Cotn. 1'. Freight 
Lines,  496. 

97-24. Ch. 1026, sec. 12, Session Laws of 1937, is not applicable to claims 
es~istmt a t  the time of the euuotme~lit of the stiitute. JicCtsatrr  v. 
Engineering Co., 707. 

97-31(t). Prior to 1957 amendment award for partial disability must be 
based on percentage of weekly wage for entire period of PO0 weeks. 
Kel lams  v. Metal P I ~ ~ I L C ~ S ,  1?9. 

97-31(u) ; 97-29. Awards fur partial disability a re  subject to statutory 
minimum. Kel lams  v. Matul Prodrrctx, 199. 
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105-13-1; 10.5-130. Inco~ur tax ~ I I  corl)oration engaged in illreratate t ram- 
portation is not dire($ burdell on interstate commerce. Z'rcrr~xporta- 
t ion Co.  v. Currie,  360. 

103-147. lJetitionrr held to hare lnwperly based depletion of urine- on per 
(.ellrage of income in accordance with Federal practice. Ill ,( dsxcus-  
trtoct o f  Taxcx ,  631. 

106-264. Responsibility for inter1)reting tax statute is on Commis<ioner of 
Ilevenue, and opinion of Attorney-General is advisory only. 191 rc: 
.iusc7sumcrlt o f  Taxea ,  531. 

103-267. Proper proced~ire to determine liahility for tax is to pay the tax 
~ i n d ~ r  ])rotesf and such to recovery l)a;\ n ~ r n t .  1'1 a ~ s p o v t n i  1 0 1 1  Cn. r. 
( ' 1 1  rric,, 560. 

103-290(4). Where f ~ c ~ t s  agreed are  insufficient to determine with definite- 
ness the taxable s t a t u  of propertieh, cause 111ust be rema~tdrd. Sort- 
irlnr!t v. W a k e  Cot t l~ t t / ,  420. 

113-8. Operator of beach under C O I I ~ C ' S S ~ ~ I I   fro^ State held not shown by 
evidence to have been guilty of negligence causing cleat11 of smiin- 
mer. 117il l tan~~ v. MrSicoin,  13. 

1 4 -  Resl)onsil)ility for illtcrlrreting t i ~ v  statute is on Coiunli-\ioners of 
Rrre~mc,. and opiniori of , \ttor~~t'.v-Qc~llt~rt~l is advisory only. I I I  r e  As- 
nc,asntc7~~t of l'n.ccs, ,731. 

113-109. Ronds of spec4til tax district held ilot obligations of connty with- 
in constitntional 1)rovision relating to increase of county dctrt when 
Ch. 1078, SPSS~OII 1,aws 19.57 is construed in pnri ntutrriu with this 
statute. Stt-ic'1;lnrrrl u. Frartkli?? Gotcrit//, titis. 

113-1%6(3). City w11w1 ildnlinistrative unit has nlithority to leaae surl~liis 
land not presently 11eeded for school p~~rposcs.  S.  0. Cookc.  486. 

136-69. Gives right to cartway but does not ilupose duty to e ~ e r c i s e  that 
right; right exists only when there is no reasonable iicce\s to cart- 
way. Ga~i tcp l )  G. Lartd, 203. 

143-2!)1. Prior to l!Ki ; I U I P I I ~ ~ I I V I I ! ~ .  Callhe of n(ti011 11t+l<l bawd I I ~ N ~ J ~  ntxgli- 
g w t  itcat \vithiu l)ui-\~i~\f of T o ~ t  C'1;tim~ Ad.  1,ri1cw11 1 . .  1~1f1 /!1 i .~c .y  
Corn, 276. 

143-203. Evidence held i~~sufticic.nt to Sllpl)OI? Andi~~g tllat 1nino1. was guilty 
of contributory negligence. Adanla 17. I3oarrl of  Bditr.utior/. 506. 

160-200 ( 3 3 ) .  Antllorizt~s bllt t l t w  ]lot (mu[~el  ~n~inicil)aliti+ to require 
taxicab o l ~ ~ r a t o r s  to furnish insurance policies o r  bonds; hr1c11 policy 
does not cover i ~ ~ j u r i e s  to garage ~uecl~anic f r o ~ n  negligence in open-  
tiou of cab while ou pri\ ate giiragc premises. I'o.r.cll c. Sr't.~.ice Cu., 
153. 

160-222; 60-3i(ti) : 60-43. 1~:viclcnc-c 11eId insnfiic4cnt to *llcr\v that c+hange of 
grade of tracks, resulting in change of grade of street :o damage 
of abutting owners, was done' under gorermnental irniu~~uity of city. 
Thott l l )~o)t  21. R. R., 577. 
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CONSTITUTION OF XORTH CAROLINA, SECTIONS OF, CONSTRUED 
ART. 
I, secs. 12 and 13. Contention that violation of order enjoining criminal 

act would subject defendant to punishment for criminal offense 

I, sec. 17. 

without constitutional safeguards, held untenable. Board of 
Plrarmacu v. Lane, 134. 
Levy of income tax on corporation engaged in interstate trans- 
portation does not deprive corporation of property without due 
process. Trawvportatwte Co. v. Currie, 560. 
Ordinance requiring railroad company to reconstruct overpas? 
held unconstitutional on facts of this case. Winston-Balem 2;. 

R. R., 637. 
Under facts of this case defendant was deprived of opportunity 
to procure evicleilce in support of alleged racial discriniinir- 
tion in selection of grand jury. 8. v. Perrg, 334. 
Increase of verdict by court with consent of defendant does 
not infringe plaintitf"~ right to jury trial. Caudle v. Bwansori, 
249. 
Responsibility for interpreting tax statute is on Commissioner 
of Revenue, and opinion of Attorney-General is advisory only. 
Zx re  Assessneej~t o f  Taxes ,  531. 
Bonds of special tax district held not obligations of county 
within constitutional provision against increase of debt. Btrick- 
1a)id v. F r a n k l i ) ~  Coci~rtu, 668. 

Authorizes statutory provisions setting forth qualification of 
electors. Lassiter. u. Bocird of Educatiol~,  102. 
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CONSTITUTION O F  THE UNITED STATES, SECTIONS OF, COXSTRUED 
ABT. 
IV, see. 1. Where court rendering decree has jurisdiction to modify it 

for change of conditions, our courts have such power. Tlromas 
v. Thomas, 269. 

IV, sec. 2. Nonresidents have right to bring action in our courts a s  one 
of privileges guaranteed to citizens of several states. Thomas 
o. Thomas, 209. 

i'th Amendment. Applies 'bo Federal courts but not State courts. Caudlr v. 
Swanson. 249. 

14th Amendment. Levy of income tax on corporation engaged in interstate 
transportation does not deprive i t  of property without due pro- 
cess. Transpovtation Co. v. Currie, 560. 
Under facts of this case defendant was deprived of opportunity 
to procure evidence in support of alleged racial discrimination 
in selection of grand jury. 8. v. Perry, 334. 

14th, 16th, 17th Amendments to Federal Constitution. Statutory provisions 
setting forth educational qualification of voters applies to all 
persons equally and does not violate constitutional rights. Lassi- 
ter v. Board of Elections, 102. 

100-446. Electors may authorize other to sign for them petition for referen- 
dum. Rarrett  v. Faf/elte~-ille, 436. 

163-28. Educational qualificatioll of electors is constitutional. Laasiter v. 
Board of Electiovs, 102. 


