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CITATION OF REPORTS 

Rule 62 of the Supreme Court is  a s  follows: 
Inasmuch a s  all  the volumes of Reports prior to the 88rd have been re- 

printed by the State, with the number of the volume instead of the name of 
the Reporter, counsel mill cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, 
~ a y l o r ,  nnd ~ o o t  1 as C. 

1 IIaywood . . . . .  '- 2 " 

. . . . .  2 Haywood " 3 " 
1 and 2 Car. Law 

I k p s i t o r y  and . . " 4 " 
1;. C. Term 1 

I Xlurphey . . . . . .  " 5 " 

Zhlurphey . . . . . . I s  0 " 
8 Murpliey 6' - 6' . . . . . .  .. 1 Hawks.  . . . . . . ‘ I  8 
2 Hawks.  . . . . . .  " O '. 
3 Hawks.  . . . . . . "  10 " 
4 IInwlis . . . . . . .  " 11 " 

. . . .  1 Devereux Law " 13 " 

2 Derereus L a w .  . . .  " 13 " 
3 Derererls Lam . . . .  " 14 " 

4 Devereus L a w .  . . .  " 1; " 

1 Devereux Equity . . . "  10 " 

2 Devereux Equity . . . "  17 " 

1 Uer. and Bat. Law . . " 18 " 
:! IJev. and Bat. Law . . 6. 1s) * a  

3 and 4 Dev, and '. 2,) " 

1 Der. nnd Bat. Eq. . .  " 2 l  " 

2 Der. alnd Bat. Eq. . .  " 22 " 
1 Ireclell Lnm ' 6  "3 6. . . . .  
2 Iredell Law . . . . .  24 

6. .,- 3 Iredell Law . . . . .  -.J " 

4 Iredell 1 . n ~  . . . . .  1' 20 6. 

> Iredell Law . . . . .  " 37 " 
6 Iredell L a w .  . . . .  " 25 " 

7 Iredell Lam . . . . .  u 39 I‘ 

8 Iredell Law . 
9 Iredell Law , 

10 Iredell Law . 
11 Iredell Law . 
12Iredel l  Law . 
13 Iredell Lam . 
1 Iredell Equity 
2 Iredell Equity 
:: Iredell Equity 
4 Iredell Equity 
5 Iredell Equjtg 
6 Iredell Equity 
7 Iredell 1lCquit.r 
S Iredell Equity 

Busbee Lnw . . 
Busbee Equity . 
1 Jouee Law . . 
2 Jones Law . . 
3 Jones Lnw . . 
4 Jolleci I.nw . . 
5 Jones Law . . 
6 Jams Law . . 
i Jones Law . , 
S Jones Law . . 
1 Jones Equity . 
"Jones Equity . 
3 Joizes Equity . 
4 Jones Equity . 
5 Jones Equity . 
6 Jo~les  Equity . 
1 and 2 Winston 

Phillips Law . . 
Phillips Equity . 

In quoting from the repriwted Reports counsel will cite always the mar- 
ginal (Le., the orfginal) paging, except l N. C. and 20 N. c., which are 
repaged throughout, without marginal paging. 



JUSTICES 
OP TUB 

SUPREME COURT OF NORTH CAROLINA 

FALL TERM, 195&SPRING TERM, 1959 

CHIEF JUSTICE: 

J. WALLACE WINBORNE. 

ASSOCIATE JUSTICES: 

EMERY B. DENNY, WILLIAM H. BOBBITT, 
JEFF. D. JOHNSON, JR.,' CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR. 

EMERGENCY JUSTICES: 

W. A. DEVINl2 M. V. BARNHILL. 

AmORNEY-OENERAI.: 

MALCOLM B. SEAWELL. 

ASSISTANT ATTORNEYS-GENERAL: 

T. W. BRUTON, PEYTON B. ABBOTT, 
RALPH MOODY, KENNETH WOOTEN, JR., 
CLAUDE L. LOVE, F. KENT BURNS, 
HARRY W. McGALLIARD, BASIL L. SHERRILL.S 

SUPREME COURT REPORTER: 

JOHN M. STRONG. 

CLERK OF THE SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBHARIAN: 

DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICI: 

BERT M. MONTAGUE. 

1 Retired 31 January. 1 9 5 9 ,  succeeded by Clifton L. Moore. 
*Died February 18, 1959. 

Resigned 5 1  Octol~er. 19.58, sucreedpd by Lucius W. Pullrn. 



JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRBT DIVISION 
Name Dt8trict Addre88 

........................ ................. CIIESTER R. MOHHIS .......... First .,..Coinjock. 
....................... ................................. MALCOLM C. PAUL Second W a s h i n g t .  

........................... WILLIAM J. BUNDY .................................... Third Greenville. 
............................... ..................... HENRY L. STEVENS, JB Fourth War6aw. 

.... ...................... CLIFTON L. MOO RE^ .................................... Fift.h .. Burgaw. 
...................... JOSEPH W. PARKEB .............................. Sisth ..,Windsor. 

................ .................... WALTER J. BONE ..................... .. Sevenlth Nashville 
......................... J. PAUL FRIZZELLE ................................... Eighth Snow Hill. 

SECOND DIVISION 
HAMILTON H. HOBQOOD ............................ Nin,t.ll ........................... Louisburg. 
WILLIAM Y. BICICETT ................................ Tenth ........................... Raleigh. 

........................... ..................... CLAWSON L. WILLIAMS ...Eleven,th Sanford. 
HEMAN R. CLARK ....................................... Twelfth ....................... Fayetteville. 
RAYMOND B. MALLARD ............................. .ThMwuth  .................. Tabor City. 
C. W. HALL ............................................... Fourteenth ................. Durham. 
LEO CARR ........................................................ Fifteenth .................... Burlington. 
HENRY A. MCKINNON .............................. Sixteenth .................... Lumberton. 

TH1R.D DIVISION 
ALLEN H. GWTN ................................... .th . . . . . . . .  Reidsville. 
WALTER E. CRISSMAN ................................ E1ghteent.h .................. H i  Point. 
L. RICHARD PRErER .................................... Eighteenth ................. Greensboro. 
FRANK M. ARM~TRONQ ............. .. .......... Nineteent.h .................. Troy. 
F. DONALD PHILLIPS ................................ Twen~tieth ................... Rwkingham. 
WALTER E. JOHNSTON, JR ...................... .,..Twenty-First .......... Winston-Salem. 
HUBERT E. OLIVE ........................................ Twenlty-Smnd .......... Lexington. 
R O ~ E R T  JI. GAMBILL ............ .. .............. Tjvenlty-Third............N~rtb Wilkesboro. 

FOURTH DIVISION 
J. FRAXK HUSKINS ............................... .ville. 
JAMES C. FARTHINQ ................................ Twenty-Fifth ............. Lenoir. 
FRAXCIS 0. CLARKSON ................. .. .......... T w ~ t y 4 3 i ~ ~ t h  ............. Charlotte. 
HUGH R .  CAMPBELL .................................. Twentysixth ............. Charlotte. 
P. C. FRONEBERQER ...................................... Twenty-Seventh ........ Gast,onla. 
ZER V.. NETTLES2 ............................... W h e v i l i e .  
J.  WILL PI.ERS, J R  ................................... T w e n t y - n t h  .......... Marion. 
GEORGE B. PATTOS .................................. Thirtietl 1 ........ Franklin. 

SPECIAL JUDGES. 
GEORGE 1%. FOUSTAIN .............................. .. .............................................. Tarboro. 
SWIE SHARP .................................................................................................. Reidsville. 
J. B. CRAVEN, J R  ........................................................................................ Morganton. 
W. REID TIIOMPSOX ...................................................................................... Pittsboro. 

EMERGENCY JUDGES. 
H. HOYLE SIN< ............... .. ......................................................................... ~ r e e n s ~ o r o ,  
W. H. S. BUR(:WYX ........................................... .. ...................................... Woodland. 
Q. K. NIMOCKS, J R  ..................................... pile. 
ZEBULON V. NETTLES, 1 January, 1959.. ....................................... .ille. 

1 ~ppo%ted to the Supreme Court 2 February 1 9 6 9 ;  Succeeded on the Superlor Court by 
H. I. Mlntz.  

2 Sucooeded by TV, K. McLean 1 January 1959.  
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SOLICITORS 

EASTERN DIVISIOX 

Name District Addreed 
WALTER W. COHOON .............................. ....lizabeth City. 
HUBERT E. MAY ..................................... 1 .......................... Nashville. 
ERNEST R. TYLER~ ................................. .Third ............................ Roxobel. 
W. JACK H O O K S ~  ........................................ Fourth .......................... Kenly. 

............................. ROBEHT D. ROUSE, JR. ................................ Fifth Farm~i l le .  
WALTER T. B U I ~  ......................................... Six t l ~  ............................. Clinton. 
LESTER V. CHALYERS, JR. .......................... Seventh ......................... Raleigh. 

........................ JOHX J. BUHNEY, Jn. ................................ Eighth Wilmington. 
............................ MAUBICE E. BRASWELL ............................. Ninth layetteville. 

............................ ........................... W I L L I A ~  H. MURDOCK ....Tent1 Durhan~. 

WESTERN DIVISION 

HABVES A. 1 4 v p ~ o s  .................................... Elew11t11 ...................... Winston-Salem. 
HOBACE R. ICORNEGAY ........................... d e f t  ........................ Greensboro. 
M. G. BOSETTE ............................................ T l l i ~ ~ e e ~ ~ t h  .................... Cnrthage. 
GRADY B. STOTT ............................................ Fourteenth ................... Gastonin. 
ZEB. A. MORRIS ............................................ Fifteenth ...................... Concord. 
B. T. FALLS, JR ..................................... Sisteenth ..................... ~Shelby. 

................. J. ALLIE HAYES ...................................... t h  o h  Wilkesboro 
C. 0. RIDINGS~.. ....................................... ,,.Eighteenth ............. Forest C i v .  
ROBERT S. SWAIK ................................. .. .............. Asherille. 
THADDEOUS D. BRYBON, Jn.4 ...................... Twentieth ................ Brysoc City. 
CHARLES M. NEAVES ............................... T s t  ................. Elkin. 

I Succeeded 1 0  December 1 9 5 8  by TV. H. S. Burgwyn, Jr., Woodland. 
*Succeeded 1 January 1 9 5 9  by Archie Taylor. Lilllngton. 
$Succeeded 1 January 1 9 5 9  by Leonard Lowe. Foreat City. 
'Succeeded 1 January 1 9 5 9  by Glenn  W. Brown. Bryson Clty. 



SUPERIOR COURTS, SPRING TERM, 1959. 

FIRST DIVISION 

F I R S T  DISTRICT 
J u d g e  P a u l  

Cnmden-APr. 6. 
Chowan-Mar. 3 0 ;  Apr. 2 7 t .  
Currl tuck-Jan,  l 9 t ;  Mar. 2. 
Dare-Jan. 1 2 7 ;  May 25. 
Gates-Mar. 2 3 ;  May 1st. 
~ a s q u o t m k - J a n .  S t ;  Feb.  9 t ;  Feb.  

16' ( 2 ) :  May 4 t  ( 2 ) ;  J u n e  I *  ( 2 )  J u n e  

SECOND DISTRICT 
J u d g e  B u n d y  

Beaufort-Jan.  19.; J a n .  2 6 ;  Feb.  1 6 t  
( 2 ) ;  Mar. 9'; May 47 ( 2 ) ;  J u n e  S t :  J u n e  
22. 

Hyde-May 18. 
Martin-Jan. 5 t  ; 

>lay  2 5 t  ( 2 ) ;  J u n e  
Tyrrell-Apr. 20. 
Washington-Jan.  

3 0 7 ;  Apr. 27.. 

Mar. 
15 .  

12'  

1 6 ,  APT. 6 t  

; Feb. S t :  

( 2 )  ; 

Mar. 

T H I R D  DISTRICT 
J u d g e  Steven8 

Carteret-Mar. S t ;  Mar. 3 0 ;  Apr. 2 7 t ;  
J u n e  8  ( 2 ) .  

Craven-Jan. 5  ( 2 ) ;  Feb.  2 t  ( 3 ) ;  Mar. 
9 ( A ) ;  Apr.  6 ;  May 4 t  ( 2 ) :  May 2 5  ( 2 ) .  

Pamlico-Jan. 1 9  ( A )  ( 2 ) .  
F'itt--Jan. 1st ;  J a n .  26: Feb. 2 3 t  ( 2 ) ;  

Mar. 1 6  ( 2 ) ;  Apr.  1 3 t ;  Apr. 2 0 ;  May 1 8 ;  
3lay 2 5 t  ( A ) ;  J u n e  22. 

F O U R T H  DISTRICT 
J u t g e  NLntz 

Duplin-Jan. 1 9  ; Feb. S t  ( 2 ) ;  Mar. 91 
1 2 ) ;  Mar. 30';  Apr. 2 0 t .  

Jonea-Mar. 2 ;  May l l t .  

Onslow-Jan. 6  ( 2 ) ;  Feb.  2 8 ;  Mar. 287:  
May 1 8  ( 2 ) .  

Sampson-Jan. 26  ( 2 ) ;  Apr. 67 ( 2 ) ;  
27';  Ma? I t ;  J u n e  I t  ( 2 ) .  

F I F T H  D I S T R I C T  
J u d g e  P a r k e r  

New Hanover-Jan. 12';  J a n .  1st 
Feb.  S t  ( 2 ) ;  Feb.  23. ( 2 ) ;  Mar. 9 t  
Apr. 6'; Apr. 1 3 t  ( 2 ) ;  My' 4 t  ( 2 ) ;  
18.; May 2 5 t  ( 2 ) ;  J u n e  8  ; J u n e  1 5 1  

Pender--Jan. 6 ;  Feb.  2 t ;  Mar. 2 3 ;  
2:t - .  ,. 

S I X T H  D I S T R I C T  
J u d g e  B o n e  

Bertle-Feb. 9  ( 2 ) ;  May 11 ( 2 ) .  
Halifax-Jan. 26  ( 2 ) ;  Mar.  2 t  ( 2 ) ;  

?i; May 2 5 t  ( 2 ) :  J u n e  8.. 
Hertiord-Feb. 2 3 ;  Apr. 1 3  ( 2 ) .  

Northampton-Mar.  30  ( 2 ) .  
S E V E N T H  DISTRICT 

J u d g e  Fr lzze l le  
Edgecomb-Jan. 19';  Feb.  23' ( 2 ) ;  

Mar. 2 3 t  ( A )  ( 2 ) ;  Apr.  20'; J u n e  1 ( 2 ) .  
Nash-Jan. 5. ( A ) ;  J a n .  2 6 t ;  Feb.  2.; 

Mar. S t  ( 2 ) ;  Apr. 6*  ( 2 ) ;  May. 1st ( 2 ) .  
Wllson-Jan. 5 t  ( 2 ) ;  Feb.  9  ( 2 ) ;  Mar. 

9 t  ( A )  ( 2 ) ;  Mar. 23. ( 2 ) ;  May 4' ( 2 ) ;  
J u n e  1 5 t  ( 2 ) .  

E I G H T H  D I S T R I C T  
J u d g e  Morris 

Greene-Jan. S t ;  Feb .  2 3 ;  Apr.  27. 
Lenoir-Jan. 12.; Feb.  S t  ( 2 ) ;  Mar. 

1 6  ( 2 ) ;  Apr.  1st ( 2 ) ;  M a y  1st ( 2 ) ;  J u n e  
1 6 .  ( 2 )  - -  \-,. 

Wayne-Jan. 19';  J a n .  2 6 t  ( 2 ) ;  Mar. 
2 t  ( 2 ) ;  Mar. 30. ( 2 ) ;  May 4 t  ( 2 ) :  J u n e  
1 +  ( 0 ,  - 

SECOND DIVISION 

N I N T H  DISTRICT 
J u d g e  B l c k e t t  

Franklin-Feb. 2.; Feb.  1 6 t  ( 2 ) ;  Apr.  
2Ot ( 2 ) :  Map 11.. 

Granville-Jan. 1 9 ;  Apr.  6  (21 .  
Person-Feb. 9 ;  Mar. 23; ( 2 ) ;  May 25. 
Vance-Jan. 12 ' ;  Mar. 2' ;  Mar. 1 6 t ;  

J u n e  15';  J u n e  2 ? + .  
Warren-Jan.  5.; J a n .  2 6 t ;  Mar. S t ;  

N a y  4 t ;  J u n e  1'. 
T E N T H  DISTRICT 

J u d g e  Wfl l lams  
Wake-Jan. 5' ( A ) ;  J a n .  6 t  ( 2 ) :  J a n .  

1 2 t  ( A )  ( 2 ) ;  Jan.  19' ( 2 ) ;  Feb .  2 t  ( 2 ) ;  
Feb.  9 t  ( A )  ( 2 ) :  Feb. 16'  ( 2 ) ;  Mar.  2 t  
( 2 ) ;  Mar. 16'  ( 2 ) ;  Mar. 2 3 t  ( A )  ( 2 ) :  Mar. 
3 0 t  ( 2 ) ;  Apr.  13 '  ( A )  ( 2 ) ;  Apr.  1 3 7  ( 2 ) ;  
May 4' ( A ) ;  > l a y  4 t  (3; May 1st ( 2 ) ;  
June  I t  ( A )  ( 2 ) ;  J u n e  I *  ( 2 ) ;  J u n e  1st 
( 2 ) ;  J u n e  22' ( 4 ) .  

E L E V E N T H  DISTRICT 
J u d g e  Clark  

Harne t t - Jan .  5.; J a n .  1 2 t  ( A )  ( 2 ) ;  
Feb. 1 6 t  ( 2 ) :  Mar. 16';  Apr. 2 0 t  ( 2 ) :  
May 18.; May 2 5 t ;  J u n e  Rt ( 2 ) .  

Johnston--Jan.  1 2 t  ( 2 ) ;  Feb.  9 ;  Feb.  1 6  
( A ) ;  Mar. 2 t  ( 2 ) ;  Mar.  3 0 t  ( 2 ) ;  Apr.  13.; 
May 4 t  ( 2 )  ; J u n e  1 ;  J u n e  22.. 

Lee--Jan. ZG*; Feb.  2 t ;  Mar. 23'; May 
4 t  ( A )  ( 2 ) :  May 25. ( A ) .  

T I V E L F T H  DISTRICT 

( 2 ) ;  Apr.  277 ( A ) ;  M a y  4 t  ( 2 ) ;  May 18' 
( 2 ) :  J u n e  I t  ( 2 ) ;  J u n e  15'  ( 2 ) .  

Hoke-Jan. 5  ( A ) ;  Mar. 2 t ;  Apr. 27. 
T H I R T E E N T H  DISTRICT 

J u d g e  H J I  
13laden-Feb. 1 6 ;  Mar. 1 6 t ;  Apr.  2 0 ;  

May 18:. 
Brunswick-Jan.  1 9 ;  Feb .  2 3 t ;  Apr.  2 7 t ;  

May 1 1 .  
Columbus-Jan. 5 t  ( 2 ) ;  J a n .  26' ( 2 ) ;  

J la r .  2 t  ( 2 ) ;  May 4.; J u n e  15.  
F O U R T E E N T H  DISTRICT 

J u d g e  C a m  
Durham-Jan.  5.; J a n .  1 2 t  ( 2 ) ;  J a n .  

26.; Feh.  2 t  ( 2 ) ;  Feb .  16. ( 2 ) ;  Mar. 27  
( 2 ) ;  Mar. l G * ;  Mar. 23' ( 2 ) ;  Apr. 6 t  ( 2 ) ;  
4 p r .  20';  Apr.  2 7 t  ( 2 ) ;  May 11' ( 2 ) ;  M a y  
4 5 t  ( 2 ) ;  J u n e  6 ' ;  J u n e  15. ( 2 ) .  

F I F T E E N T H  DISTRICT 
J u d g e  McKlnnon 

Alamance-Jan. 5 t  ( 2 ) ;  Feb. 2 t  ( 2 ) ;  
J l a r .  2. ( 2 1 ;  Mar. 3 0 t ;  Apr.  1 3 t  ( 2 ) ;  May 
4'; May 1 s t  ( 2 ) ;  J u n e  8' ( 2 ) .  

Chatham-Jan.  2 6 t :  Feb .  2 3  ( A ) ;  Mar. 
1 6 t ;  a I ~ y  1 1 :  J u n e  I t .  

Orange-Jan. 1 s t ;  Feb .  23' Mar. 2 8 t  
Apr. 2 i r :  J u n e  2 2 t .  

S I X T E E N T H  DISTRICT 
J u d g e  Hobgood 

Rnbeson-Jan. S t  ( 2 ) ;  J a n .  19'  ( 2 ) ;  Feb.  
23: ( 2 ) ;  Mar. 9'; Mar. 23: ( 2 ) ;  Apr. 6. 

J u d g e  Mal la rd  ( 2 ) ;  Apr.  2 0 t ;  May 4 *  ( 2 ) ;  May 1st ( 2 ) ;  
Cumberland-Jan.  5.. ( 2 ) ;  Jan.  1 9 7  ( 2 ) ;  

Fob. 2. ( 2 ) ;  Feb.  1 6  ( 2 ) ;  Mar.  2 t  ( A ) :  2 t ;  Mar.  1 6 ;  Apr.  2 7 t ;  
Mar. 9'; Mar. 2.1.; Mar. 3Ot ( 2 ) ;  Apr. 13. 

vi 



vii COURT CALENDAR 

THIRD DIVISION 

S E V E N T E E N T H  DISTRICT 
J u d g e  P r e y e r  

Caawell-Feb. 2 3 7 ;  Mar. 23' ( A ) .  
Rockingham-Jan.  19'  ( 2 ) :  Mar. 2 t  ( 2 )  ; 

Mar. 16'; Apr.  1 3 t  ( 2 ) ;  May l l t ;  J u n e  
8' ( 2 ) .  

Stokes-Feb. 2';  Mar. 30'; Apr.  6 t ;  
J u n e  22. 

Surry-Jan. 5. ( 2 ) ;  Feb.  S t  ( 2 ) ;  Mar. 
2 3 :  Apr. 27. ( 2 ) ;  J u n e  1. 

E I G H T E E N T H  D I S T R I C T  
Schedule  A - J u d g e  Cr i ssman 

Guil. Dr.-Jan. 5. ( 2 ) ;  J a n .  1 9 t  ( 2 )  
Feb. 2' ( 2 ) :  Feb. 23' ( 2 ) :  Apr. 13: ( 2 ) ;  
May 11. ( 2 ) :  J u n e  8' ( 2 ) .  

Guil. H. P.-Feb. 9. ( A ) ;  Feb.  1 6 t ;  
Mar. 9.; Mar. 1 6 t  ( 2 ) ;  Mar. 30'; Apr.  2 7 t ;  
May 4 ' ;  May 25'. 

Schedule  B J u d g e  A r m s t r o n g  
Guil. Gr.-Jan. 5 t  ( 2 ) ;  Feb.  2 t  ( 2 ) ;  Feb.  

1 6 t ;  Feb.  2 3 t  ( 2 ) :  Mar. S t  ( 2 ) ;  Mar. 23.; 
Mar. 3 0 t  ( 2 ) ;  Apr.  1 3 t  ( 2 ) :  Apr. 2 7 t  ( 2 ) ;  
May 2 5 t  ( 2 ) ;  J u n e  8 t  ( 2 ) .  

Guil. H. P.-Jan. 5 t  ( A ) ;  J a n .  19.; J a n .  
2 6 t ;  May 1s t ;  J u n e  2 2 t .  

N I N E T E E N T H  D I S T R I C T  
J u d g e  Phi l l ips  

Cabarrus-Jan. 5.: J a n .  1 2 t :  Mar. 2 t  
( 2 ) :  l o r .  2 0  ( 2 ) :  J u n e  8 t  ( 2 )  , - .  ~, 

Montgomery-Jan. 19.; May 1st ( 2 ) .  
Randolph-Jan. 26'; Feb.  2 t  ( 2 ) ;  Mar. 

30';  Apr.  6 t  ( 2 ) :  May 2 5 t  ( A )  ( 2 ) :  J u n e  
22.. 

Rowan-Feb. 1 6  ( 2 ) ;  Mar. 1 6 t  ( 2 ) ;  May 
1 ( 2 ) .  

T W E N T I E T H  D I S T R I C T  
J u d g e  J o h n s t o n  

Anson-Jan. 12 ' ;  Mar. 2 t ;  Apr.  1 3  ( 2 ) ;  
J u n e  8':  J u n e  1 5 t .  

M o o r e k a n .  1 9 t ' ;  J a n .  26.; Mar. S t ;  Apr. 
27'; May 1 s t .  

Richmond-Jan. 5': Feb.  S t ;  Mar. 1 6 t  
( 2 ) :  Apr. 6'; May 2 5 t  ( 2 ) .  

Stanley-Feb. 3 t ;  Mar. 3 0 ;  May 117. 
Union-Feb. 1 6  ( 2 ) ;  May 4. 

T W E N T Y - F I R S T  DISTRICT 
J u d g e  Olive 

Forsyth-Jan.  5  ( 2 ) .  J a n .  1st ( 3 ) .  Feb. 
2  ( A )  ( 2 ) ;  Feb.  9 t  (3 ; ;  Mar. 2  ( 2 ) ; '  Mar. 
1 6 t  ( 3 ) ;  Apr. 6  ( 2 ) ;  Apr. 2 0 t  ( 3 ) ;  May 
l l t  ( A )  ( 2 ) ;  May 11 ( 2 ) ;  May 2 5 t  ( 2 ) ;  
J u n e  8  ( 2 ) ;  J u n e  1 5 t  ( A )  ( 2 ) .  

TWENTY-SECOND DISTRICT 
J u d g e  Gambi l l  

Alexander-Mar. 9 ;  Apr.  13. 
Davidson-Jan. 2 6 ;  Feb.  1 6 t  ( 2 ) ;  Mar. 

3 0 t  ( 2 ) ;  Apr. 2 7 ;  J u n e  I t  ( 2 ) ;  J u n e  22. 
Davie-Jan. 19';  Mar. 2 t :  Apr.  20. 
Iredell-Feb. 2  ( 2 ) ;  Mar. 1 6 t ;  May 1 8  

( 2 ) .  
T W E N T Y - T H I R D  D I S T R I C T  

J u d g e  Gwyn 
Alleghany-Jan. 2 6 ;  Apr.  20. 
Ashe-Mar. 30';  may 2 5 t .  
Wilkes-Jan. 1 2 t  ( 2 ) :  J a n .  26  ( A ) ;  Feb .  

1 6 t  ( 2 ) ;  Mar. 9' ( 2 ) ;  Apr. 2 7 t  ( 2 ) ;  J u n e  
1 ( 2 ) ;  J u n e  1 5 t  ( 2 ) .  

Yadkin-Jan. 5 ;  Feb.  2  ( 2 ) ;  May 11. 

FOURTH DIVISION 

T W E N T Y - F O U E T H  DISTRICT 
J u d g e  F a r t h i n g  

Avery-Apr. 2 7  ( 2 ) .  
Madison-Feb. 2 t ;  Feb.  2 3 ;  Mar. 2 3 t  

( 2 ) ;  May 25' ( 2 ) ;  J u n e  2 2 t .  
Mitchell-Apr. 6  ( 2 ) .  
Watauga-Jan.  1 9 ' ;  Apr.  20'; J u n e  8 t  

( 2 )  
Yancey-Mar. 2  ( 2 ) .  

T W E N T Y - F I l W H  DISTRICT 
J u d g e  Campbel l  

Burke--Feb. 1 6 ;  Mar. 9  ( 2 ) ;  J u n e  1 ( 2 ) .  
Caldwell-Jan. 1st ( 2 ) ;  Feb.  2 3  ( 2 ) ;  

Mar. 2 3 t  ( 2 ) ;  May 1 8  ( 2 ) ;  J u n e  1 5 t  ( A )  
( 2 ) .  

Catawba-Jan. 5 t  ( 2 )  ; Feb. 2  ( 2 ) ;  Apr.  
6  ( 2 ) ;  J u n e  1 5 t  ( 2 ) .  

TWENTY-SIXTH DISTRICT 
Schedule  A--Judge Clarkson  

Mecklenburg-Jan. 5. ( 2 ) ;  J a n .  1st ( 2 ) ;  
Feb. 27  ( 3 ) ;  Feb.  2 3 t  ( 2 ) ;  Mar. 9' ( 2 ) ;  
Mar. 2 3 t  ( 2 ) ;  Apr. 6' ( 2 ) ;  Apr.  2 0 t  ( 2 ) :  
May 4 t  ( 2 ) ;  May 1st ( 2 ) ;  J u n e  I t  ( 2 ) ;  
J u n e  15' ( 2 ) .  

Schedule  B - J u d g e  Froneberger  
Mecklenburg-Jan. 5 t  ( 2 ) ;  J a n .  1st ( 2 ) ;  

Feb. 2 1 ;  Feb.  9' ( 2 ) ;  Feb.  2 3 t  ( 2 ) ;  Mar. 
9 t  ( 2 ) :  Mar. 2 3 t  ( 2 ) ;  Apr.  6 t  ( 2 ) ;  Apr.  
2Ot ( 2 ) ;  May 4 '  ( 2 ) ;  May 1st ( 2 ) ;  J u n e  
I t  ( 2 ) ;  J u n e  1 5 t  ( 2 ) .  

T W E N T Y - S E V E N T H  D I S T R I C T  
J u d g e  McLean 

Cleveland-Jan. 2 0 ;  Mar. 2 3 t  ( 2 ) :  Apr.  
27  ( 2 ) .  

Indicates criminal  term. 
t Indicates civil term. 

No designation indicates mixed term. 
(A)  Indicates judge t o  be  assigned. 

Gaston-Feb. 2 t  ( 2 ) ;  Feb.  23. ( 2 ) ;  Mar.  
9 t  ( 2 ) ;  Apr. 6 t  ( A )  ( 2 ) ;  Apr.  20' May 
2 5 t  ( 2 ) ;  J u n e  8'. 

Lincoln-Jan. 1 2 ( 2 ) ;  May 11 ( 2 ) .  
T W E N T Y - E I G H T H  DISTRICT 

J u d g e  P leas  
Buncombe-Jan. 5' ( 2 ) ;  J a n .  1 2 t  ( A ) ;  

J a n .  1 9 t  ( 3 ) ;  Feb.  9 t  ( A )  L 2 ) ;  Feb.  9.: 
Feb.  2 3 t  ( 3 ) ;  Mar. 16.; Mar.  1 6 t  (A); 
Mar. 2 3 t  ( 3 ) ;  Apr. 13' ( 2 ) ;  Apr. 2 0 t  ( A ) ;  
Apr.  2 7 t  ( 3 ) ;  May 18.; May 1 8 i  ( A )  ( 2 ) ;  
J u n e  I t  ( 3 ) .  

T W E N T Y - N I N T H  D I S T R I C T  
J u d g e  P a t t o n  

Henderson-Feb. 9 ( 2 ) ;  Mar. 1 6 t  ( 2 ) ;  
May 4': May 2 5 t  ( 2 ) .  

McDowell-Jan. 5': Feb.  2 3 t  ( 2 ) ;  Apr.  
13.: J u n e  8  ( 2 ) .  

Polk-Jan. 2 6 ;  Feb.  2 t  ( A ) ;  J u n e  22. 
Rutherford-Jan.  1 2 t 0  ( 2 ) ;  Mar. S t * ;  

Apr. 2Ot*  ( 2 ) :  May l l t *  ( 2 ) .  
Transylvania-Jan.  2 6 t  ( A )  ; Feb. 2. 

( A ) ;  Mar. 30  ( 2 ) .  
T H I R T I E T H  DISTRICT 

J u d g e  H a e k i n s  
Cherokee-Mar. 3 0  ( 2 ) ;  J u n e  2 2 t .  
Clay-Apr. 27. 
Graham-Mar. 1 6 ;  J u n e  I t  ( 2 ) .  
Haywood-Jan. 5 t  ( 2 ) ;  E'eb. 2  ( 2 ) :  May 

I t  ( 2 ) .  
Jackson-Feb. 1 6  ( 2 1 ;  May 18. 
Macon-Apr. 1 3  ( 2 ) .  
Swain-Mar. 2  ( 2 ) .  

t Indicates jail a n d  civil term. 
( 2 )  Indicates number of week. of term; 

No number indicates one  week term. 
+ Indicates non-jury term. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern Dtstrict-DON GILLIAM, Judge, Tarboro. 
Middle District-JOHNSON J. HAYES, Jlldge, Greensboro. 
Western District-WILSON WARLICI~, JwBge,  Newton. 

EASTERN DISTRICT 

Terms-District courts are held a t  the time and place as follows: 
Roleigb, Civil term, second Monday in March and September; Crim- 

inal term, fourth Monday after the second Monday in March and 
September. A, HAND J A M R ~ ,  Clerk, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LIU C. 
HON, Deputy Clerk, Fayetteville. 

Ellizabeth City, third Monday after the second Monday in March and 
September. LLOYD S. SAWYER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H. T ~ R S E R ,  Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Monday in March and 
September. MRS. SALLIE B. EDWARDS:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
ninth Monday after second Monday in September. J. DOUGLAS 
TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 

JULUN T. GASKILL, U. S. Attorney, Raleigh, N. C. 
SAMUEL A. HOWARD, Assistant U. S. Attorney, Raleigh, N. C. 
IRVIN B. TUCKER, JR., Assistant U. S. Attorney, Raleigh, N. C. 
LAWRENCE HARRIS, Assistant U. S. Attorney, Raleigh, N. C. 
MISS JANE A. PARKER, Assistant U. S. Attorney, Raleigh, N. C. 
B. RAY COHOON, United States Marshal, Ra!eigh. 
A. HAND JASIES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Temns-District courts are  held a t  the time and place as follows: 
Durham, fourth Monday in September and fourth Monday in March. 

HERMAN A. SMITH, Clerk, Greensboro. 
Greensboro, Arst Uondny in Junc and December, second Monday in 

January and July. H r R L i s  A. SNI I  11, Clerk ; MYRTLE D. COBB, Chief 
I)rputg : LIT I I \ X  HAI:I~II.\I)EI~, Deputy Clerk ; AIRS. RUTH R. 
~I ITCHELL,  Delmty Clerli: >Ins. RLTH STARR, Deputy Clerk; MR. 
J a m s  If. Scwaras, Chief Courtroom Deputy. 

Rockingham, second Monday in March and September. HERMAN A. 
S~IITII ,  Clerk, Greensboro. 

Salisbury, third Monday in April and October. HEWAN A. SMITH, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. Hmazaa A. 
S ~ ~ I T H ,  Clerk, Greensboro. 

Willresboro, third Monday in May and November. HERMAX A. SMITH, 
Clerk, Greensboro; SUE LTON BUMGARNER, Deputy Clerk. 
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UNITED STATES COURTS. 

JAMN E. H O L ~ ~ O U ~ E B ,  United States DistriCt Attorney, Greensboro. 
LAWAYETTE WILLIAMII, Assistant U. S. District Attorney. Yadkinville. 
JOHN HALL, ~ s s i s t a n t  U. 9. District Attorney, ~reensddro .  
H. V ~ N O N  HART, Aeeirtant U. 9. District Attorney, Greeneboro. 
Mres EDITH HAWORTH, Assistant U. S. District Attorney, Greeneboro. 
WM. B. So~lcas ,  United States Marshal, Greensboro. 
H H ~ M A ~  A. SMITH, Clerk U. S. District Court, Greensboro. 

WESTERN DISTRICT 

Terms-District courts are  held a t  the t h e  and place as  follows: 
Asheville, second Monday in May and November. Taos.  E. RHODE~,  

Clerk; WILLIAM A. LYTLE, Chief Deputy Clerk; VERNE E. BABTLETT, 
Deputy Clerk; M. LOUIBE MOBIBON, Deputy Clerk. 

Charlotte, flrst Monday in April and October. BLVA MOKNIQHT, 
Deputy Clerk, Charlotte. QLENIS S. GAMM, Deputy Clerk. 

Statesville, Third Monday in March and September. ANNIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, third Monday in April and third Monday h October. Taos. 
E. RHODE6, Clerk. 

Bryeon City, fourth Monday in May and November. Tnoa. E, RHODEB, 
Clerk. 

OFF1CEIIS 
JAMES M. BALEY, JB., United States Attorney, Asheville, N. C. 
WILLIAM J. WAQOONEB, Ass't. U. S. Attorney, Charlotte, N. C. 
HUGH E. MONTEITH, Aus't. U. 8. Attorney, Asheville, N. 0. 
ROY A. HAEACON, United State8 Marshal, Asheville, N. C. 
THOB. E. RHODEB, Clerk, Asheville, N. C. 
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1. Appeal and Er ror  W 51- 

Where defendant introduces evidence, only the motion for judgment 
as of nonsuit made a t  the close of all  of the eridence is presented for 
review. 

2. Trial 8 22b- 
On motion to nonsuit, evidence offered by defendant which is faror- 

able to  plaintiff or not in conflict therewith, or which clarifies or es-  
plains plintiff 's evidence, will be considered. 

3. Negligence 8 19c- 
Nonsuit on the ground of contributory negligence should not be grant& 

unless the evidence, taken in the light most farorable to  plaintiff, rstab- 
lishes contributory negligence so clearly that no other reasonable in- 
ference can be drawn therefrom. 

4. Negligence W 11- 
Contributory negligence need not be the sole proximate cause of the 

injury in order to bar  recovery, but it  is sufficient if i t  contributes thereto 
as a proximatte cause or one of them. 

5. Automobiles § 5- 
If the owner of an automobile is riding therein as  a passenger and 

has the legal right to colntrol the operation of the vehicle by the driver. 
the negligence of the driver will be imputed to the owner-passenger, and 
i t  is immaterial whether the right to control is exercised or not. Further, 
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TEW ti. RUNNELR. 

tho right to exerciae such control may be inferred from the fact of the 
owner'e presence in the car. 

&me-- Evidence held t o  show contributory negligence a s  a mat te r  
of law on  par t  of owner-passenger under  t h e  doctrine of jmputed 
negligence. 

Evidence tending to show that the owner of an automobile instigated 
a trig and sat  ~t all times next to the driver of the car, that both the 
owner nnd the driver were intoxicated to such an extent that neither 
was competent to operate the automobile on a public highway, but no 
eridence that the owner was too drunk to know what was going on. 
that the owner reptvtted1.v insisted that the driver go faster and re- 
peatedly "stomped" his foot on the driver's foot, pushing the acceleraior 
down, and that the accident in suit resulted from the negligent opera- 
tion of the car a t  an escessive speed by the driver, is held to show mn- 
tributory negligence on the part of the owner as  a matter of law untlrr 
the doctrine of imputed negligence, and nonsuit in an action b~ the 
adlninistratris of the owner against the driver should have been entered. 

Negligence @ 10- 
Whether nonsuit should be granted on the ground of contribntor~. 

negligence must be determined in the light of the facts in each pnrticu- 
1ar case. 

PAUKEIL, J., not si.tthg. 

APPEAL by defendant from Moore (Dan K.), J., March Civil Term 
1958 of GASTON. 

This is a civil action brought by Mrs. Loren M. Tew, (the duly 
appointed administratrix of the estate of Loren M. Tew, deceased, to 
recover for the alleged wrongful death of the plaintiff's intestate, 
growing out of a head-on collision between the car owned by plain- 
tiff's intestate, allegedly driven by the defendant Louis Clayton Run- 
nels, and a 1936 Ford convertible being driven by Jackie Ray Jones, 
on Highway No. 150 in Crouse, North Carolina, about 9:30 a.m., 15 
Novcmber 1956. 

The evidcnce offered in behalf of the plaintiff is sufficient to estab- 
lish the fact that the manner in which the plaintiff's intestate's car 
was being driven a t  #the time of the head-on collision was the sole prox- 
imate cause of the collision. 

Thc plaintiff's evidence tends to  show that  Loren M. Tcw arrived 
a t  his home about 11:00 p.m. on Wednesday, 14 November 1956; he 
had been drinking but was not drunk. He stayed a t  home until about 
twelve o'clock that  night when he left in his 1957 Ford automobile, 
for which he had traded about three weeks earlier. When he left he 
said lie was going to a store. Mrs. Tew testified, "I do know of my 
own knowledge that lie would drive his car very fast a t  times and in 
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violation of the law. * When my husband would indulge in alco- 
holic beverages, he would also frequently drive his own car from lthc 
house. * Sometimes, he would &y gone all night and maybe all 
night and the following day. During those times, I wouldn't have any 
idea where he was, except that  I knew he left the house drinking 
and drivmg." 

Robert Smart, a Highway patrolman, testified that, the collision 
took place in the Town of Crouse and that, the speed limit was 35 miles 
per hour in the area where the collision occurred. That he arrived a t  
the scene of the accident approximately 15 or 20 n~inutes after the 
collision. This witness testified that  when he arrived a t  the scene of 
the collision, "I observed a 1957 Ford, Tudor Victoria, on the left 
side of trhe road, off the road down a slight embankment, and further 
up ithe road on the opposite side of the highway, I found a 1956 Ford, 
Tudor Convedible. Prior to  he collision, the 1957 Ford automobile 
was traveling towards Crouse, this is west, and the Ford convertible 
wss traveling esist. After the collision, the 1957 Ford automobile was 
sitting about eigh~t or ten feet off the pavement. There was glass and 
dirt and oil, an oily substance, looked to be like motor oil and water 
or somdhing mixed, in tlhe highway at that  location. There were 
black marks leading from this location where the oil and water was 
on the highway back at an angle across the center line back to - 
for 78 feet, back to the center line." 

This witness further testified th'ait he visilted the defendlant Run- 
nels at the hospital on the morning following the accident, around 
7:00 a.m.; that Mr. Runnels told him he was driving the car; that 
he had driven it. off and on all night. "He told me where all they had 
been and what t~hey did. He mid that they had been in Gastonia and 
south of Gastonia into the edge of South Carolina; that they had 
drunk beer in South Carolina, around - I don't recall the name of 
the town; that he m d  Jack Oanltrell and Mr. Tew had been out to- 
gether all night on a party; that  he had driven it sevrral times during 
the night, that they had taken time about driving; that Mr. Cantrell 
h'ad driven the car a lot that night. He st\ated that they had let Jack 
Cantrell ouh of the 1957 Ford a t  the Bypass Grill before the accident. 
He also stated thah they went to Riverside near Lincolnton and 
t u r n d  around after they had discharged Cantrell, and that  they 
were going to Cherryville. He said that  Tew had stomped his foot 
art many times during the night. * The other things he told me 
in the hospital, he said he had had a few drinks of beer that  morning 
but said he w u  not drunk. He said that Tew was drinking heavy." 

The Reverend Jack Cooke, a Methodist minister, arrived a t  the 
scene of the accident almost immediately after it occurred. His evi- 
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den= is to the effeut &hat the Tew oar was resting on ,the embankment 
in euoh manner ithait the rig& rear wheel of the oar wlas off the ground 
and was still spinning. The left door of the car was open. The defend- 
ant, Runnels was lying on the hard surface road. Mr. Tew was found 
with his buttocks and feet against the door opposite the steering wheel. 
The door was closed and his head was down in his arms toward his 
knees. Tho driver of a truck, who appeared a t  the scene about the 
same time this w i t n w  arrived, helped the Reverend Mr. Cooke re- 
move Mr. Tew from the car. They also removed Mr. Jones from his 
car; Mr. Runnels was the only one of lthe three who lapeed into con- 
sciousness and unconsciousness and was able to tell this witness his 
name. 

Jolmnie Boggs, a driver for Carolina Freight Oarriers, which firm 
also employed Loren M. Tew as a driver, testified, "I knew the late 
Loren Tew. I saw him on the morning of November 15, 1956. At that  
time I was going towards Cherryville, right there about - Oh, about 
a mile below Crouse *. I was going up to  Carolins (Freight Car- 
riers) in an automobile. I was driving my automobile. I was running 
wound 55 miles per hour. * I had seen the 1957 h r d  automobile. 
I t  passed me. After he passed me, he got on up the road. It was going 
in the same direotion I was. I saw Loren M. Tew in the 1957 automo- 
bile that  passed me. He was sitting with his back to the rigbt-hand 
door of the car. I t  looked to me he had his left leg lying up on the 
seat towards the d~iver ,  and he was looking back a t  me. I knew 
Louis Clayton Runnels, but I didn't recognize him driving the car. 
The Tew automobile p a d  me appr~ximat~ely a mile from the scene 
of the collision. There was a hill or so between us, and I would see 
him m he would go up and then down a hill. I saw him right up to 
the collision. except I didn't see the actual collision. I saw thc dust and 
whatnot from the collision. At the time the automobile owned by Tew 
passed me, I would say that it, was going prebty good. I would say 
maybe eighty miles per hour or more." 

On cross-examination, this witness tsstified that,  "Mr. Tew had 
on a Caro!ina Freight regular driver's oap . He was just turned 
around " I don't know whether he was looking at me or what he 
was looking a t  * . He was looking out the rear view window. Not 
out of the side. * I was doing about 50 or 55, and I would say that  
he was doing at least 80, and probably faster - could have been a 
little faster, I don't know. The car came by me pretty quick. It didn't 
get ouC of sight pretty quick. I watched hiin all the way down the 
long hill, and I would see him topping t,he other hills between me 
and the wreck. Yes sir, he was doing a t  least 30 or 35 miles an hour 
faster than I was going. He was out of my sight when he went off 
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the dip. When he would top it, I would see him again right up until 
the coll~ion." 

The defendant's evidence tends to show that  Loren M. Tew and 
two other drivers employed by the Carolina Freight Carriers, the 
defendant Runnels and Jack Cantrell, entered the Tew car shortly 
after midnight on the morning of 15 November 1956. Tew wanted 
them to go on a joy ride with him and see how fast his oar would 
run. Jack Cantrell was driving and they went immediaitely ,b get 
a pint of whiskey. Defendanlt Runnels testified he didn't remember 
where they went next, but did remember that  ait one time they were 
a t  Bob's Drive-In, which is in or near Maiden; that they were a t  
Bob's around 2:00 a.m. That, the next thing he remembered was be- 
ing in York, South Carolina, st Jay's Truck Stop, at about 3:30 a.m.; 
that they stopped there a couple of hours; that  he drove when they 
left there. Going back to Gastonia, they stopped once or twice be- 
cause Tew was sick and vomited; and then he kept moving his foot 
over and stomping his on the acceleraitor. He was doing that  because 
he wanted to go faster. He said, "Come on, let's open i t  up." They 
returned to Jack Cantrell's home about six or seven o'clock where 
they had breakfast about 8:30 a.m. In tihe meantime they had gotten 
a half pint of whiskey and they took only one drink ah Oantrell's 
house. This witness further testified, "During these periods that I 
remember during the night, I had been drinking, but I don't believe 
I was drunk, Loren Tew was definitely drunk. * I have not to my 
knowledge admitted to anyone tha t  I was driving the car. I can't 
swear that I wasn't driving the Tew car , I don't remember 
whether I was driving or not." 

The defendant's evidence tends to show that Runnels and Cantrell 
did all the driving during the night and until Tew and Runnels arrived 
a4 the Bypass Grill about 9:00 a.m., a few minutes before the colli- 
sion in which Tew suffered serious injuries and from which he died 
on 20 November 1956. 

Jack Cantrell testified that, while he was driving the Tew car, 
Tew kept insisting on testing the car to see how fast it would go; that 
he did drive it at a speed of 127 miles per hour on the road to  Gas- 
b n i a ;  that during the night they went to Newton, Kings Mountain, 
and to York, South Carolina. That  Runnels drove the oar from South 
Carolina to Dallas, North Carolina; that  he drove through Clover, 
South Carolina a t  100 miles per hour; that  Tew kept putting his 
foot on the foot of ,the driver of the car and pushing down on the 
accelerator and insisting that they drive faster. This witness further 
testified that, while Tew was ah his house for breakfast he made two 
telephone calls; that "he wasn't drunk * he was, I would say, 
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drinking a little heavier than we were." That  thereafter he drove the 
car and they returned to the Bypass Grill; thht Tew and Runnels . 
wanted him to go with them to Cherryville, buh he refused to do so 
and got in his car and left. But just before he left, Runnels and Tew 
got in Tew's car and Tew was under the steering wheel; that he 
stopped a t  the Hilltop Grill and he later saw the Tew car pass. "I 
would say Tew was driving." On cross-examination this witness testi- 
fied, "We drank two and a half pints of whiskey and four or five or 
six bottles of beer apiece that night in question. * We were having 
a good time. I was with my buddias. I was never drunk. * * Yes, 
Mr. Tew was in control of himself a t  the Bypass Grill when I last 
saw him." 

Issues of negligence, conbributory negligence, and dlamages were 
submitted to the jury. The jury answered the first issue "Yes," the 
second issue "No," and awarded damages. From the judgment en- 
tered the defendant appeals, assigning error. 

William J. Allran, Jr., Hugh W. Johnston, for plaintiff, appellee. 
Jonas & Jonas, Helms, Mulliss, McMillan &c Johnston, Wm. H. 

Bobbitt, Jr., hfullen, Holland & Cooke, for defendant, appellant. 

DENNY, J. The  ole question for determination is whether or not 
upon the evidence adduced in the trial below the defendant was en- 
titled to have his mation for judgrnenh as of nonsuit suhained on &he 
ground that  the plaintiff's int&ake was guilty of contributory negli- 
gence as a matter of law. 

The defendant offered evidence; (therefore, the only motion for 
judgmenlt as of nonsuit to be considered is .that made a t  the close 
of all the evidence. Atkins v. Transportation Co., 224 N.C. 688, 32 
S.E. 2d 209 ; Harrison v. R.R., 194 N.C. 656, 140 S.E. 598. 

In  considering such motion, we will not only consider evidence 
offered by the plaintiff but that  offered by the defendant whiclh is 
favorable to the plaintiff or not in conflict therewith, or when i t  may 
be used to clarify or explain the plainltiff's evidence. Simmons v. 
Rogers, 247 N.C. 340, 100 S.E. 2d 849; Keener v. Beal, 246 N.C. 247, 
98 S.E. 2d 19; Godwin v. Cotton Co., 238 N.C. 627, 78 S.E. 2d 772; 
Rice v. Lumberton, 235 N.C. 227, 69 S.E. 2d 543; Ervin v. Cannon 
Mills Co., 233 N.C. 415, 64 S.E. 2d 431; Bundy v. Powell, 229 N.C. 
707, 51 S.E. 2d 307. 

A nonsuit on the ground of contributory negligence should not be 
granted unless the plaintiff's evidence, taken in the lighlt most favor- 
able to him, so clearly establishes such negligence thet no ather rewon- 
able inference or conclusion can be drawn therefrom. Simmons v. 
Rogers, supra; Keener v. Beal, supra; Blevins v. France, 244 N.C. 
334, 93 S.E. 2d 549; Bradham v. Trucking Co., 243 N.C. 708, 91 S.E. 
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26 891; Singletary v. Nixon, 239 N.C. 634, 80 S.E. 2d 676. 
Even so, the negligence, if any, of the plaintiff's intestate to bar 

recovery need not be the sole proximate cause of his injury or deahh. 
It is sufficient if i t  conkributed to his injury or death as a proximate 
cause, or one of them. Blevins v. France, supra; Sheldon v. Childers, 
240 N.C. 449, 82 S.E. 2d 396; Tyson v. Ford, 228 N.C. 778, 47 S.E. 
2d 251; Bus Cn. v. Products Co., 229 N.C. 352, 49 S.E. 2d 623. 

I n  Harper v. Harper, 225 N.C. 260, 34 S.E. 2d 185, Barnhill J., 
later C.J., in speaking for the Court, said: "The owner of an aultomo- 
bile has the right to control and direct its operrttion. So then when 
tihe owner is an occupant of an automobile being operated by another 
with his permission or a t  his request, nothing else appearing, the negli- 
gence of the driver is impubble to the owner. (Citations omitted.) 
0 * * 

"Strictly speaking, the person operating wilth the permission or a t  
t'he request of the owner-occupant is not an agent or employee of the 
owner, but %he relationship is such that  t-he law of agency is applied. 

* ? l  See Anno: Automobile AccidentOwner's Presence, 50 A.L.R. 
2d 1281, et seq. 

I n  considering whether or not the negligence of the driver is im- 
putable to  the owner, the Court, in the above case, further said: "The 
tAst is this: Did the owner, under the circumstances disclosed, have 
the legal right to control the manner in which the automobile was 
boing operated - was his relation to its operation such that  he would 
hjave been responsible to a third pallty for the negligence of the driver? 
38 Am. Jur., 931. If the owner possessed the right t o  control, that he 
did not exeroise i t  is immaterial." Dillon v. Winston-Salem, 221 N.C. 
512, 20 S.E. 2d 845. 

The plaintiff's intestate, being the owner of the car, did not occupy 
the ordinarily favored position of a guest passenger. In 5A Am. Jur., 
Automobiles and Highway Traffic, seotion 578, page 587, et seq., it 
is said: "An inference may readily be drawn, from the fact of the 
owner's presence, that the automobile was being driven by his agent 
or that  he had some control over it, so as to render the owner liable 
for the driver's negligence." 

The evidence of the plaintiff and the defendant clearly points out 
that  the plaintiff's inksbate was the instigator and planner of the 
trip; that lie sat a t  all times next to the driver of the car and re- 
peatedly "stomped" his foot on the driver's foot and pushed down 
the accelerator; that he insisted over and over again through the 
night that  the driver go faster and faster. This evidence by the de- 
fendant's witnesses is not in conflict with the testimony of the plain- 
tiff's witnesses, but is in accord with it. There is a conflict in the evi- 
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dence as to whether or not the plaintiff's intestate or the defendant 
Runnels was driving the car a t  the time of the collision. This is not 
material on the present question. Plaintiff would not be enhitled to 
recover against the defendant on any aspect of the present case if tit 
the time of the accident her intestate wm driving ,the car. Therefore, 
the question posed is bottomed on whether or not the plaintiff is en- 
titled to recover on the facts revealed on the record, conceding that 
the defendant was driving the car a t  the time of the accident. 

The plaintiff is relying upon the case of Litnker v.  Bost, 247 N.C. 
298, 101 S.E 2d 31. In  that case no one contended that  Litaker owned 
the car in which they were riding, or had any control over it. More- 
over, there was evidence that Litaker was drunk at the time when the 
race was planned (just prior to the accident). This Court said: 
"Whether Litaker was contributorily negligent in riding in the Chrys- 
ler when driven by either Stewart or Watson Bost would depend in 
last analysis on whether he knew what was going on and had con- 
sciously committed himself to the assumption of the risk." We con- 
cluded that the issue with respect to conftributory negligence was 
properly submitted to the jury. See Bell t r .  Maxwell, 246 N.C. 257, 98 
S.E. 2d 33. 

We think that plaintiff's evidence and the defendant's evidence, not 
in conflict therewith, supports the inference that both the defendant 
Runnels and the plaintiff's intesfate a t  the time of the collision were 
under the influence of an intoxicating beverage to  such an exten~t that 
neither one was compebent to operate an automobile on a public high- 
way. However, there is no evidence to the effect that plaintiff's intes- 
tate was too drunk to know what was going on. S. v .  Gibbs, 227 N.C. 
677, 44 S.E. 2d 201. 

While the last cited case involved a criminal prosecution, i t  lays 
down a principle with respect 40 intoxication that is applicable in 
the present case. In the Gibbs case, one Blake Styles was apprehended 
by patrolmen while operating a truck on a public highway. He was at 
the time "highly intoxicated." The owner of the truck was present, 
riding wit'h Styles a t  the time. Hc was also "in a drunken condition." 
The Court said: "Defendant owned the truck and was present, riding 
thereon as a passenger, while it was being operated by Styles, who 
was then in an intoxicated condition. He, as owner, nothing else ap- 
pearing, had the right of control and could, at will, permit or forbid 
the use of the truck by another. He and his companion had traveled 
more thnn 30 or 40 miles and at  the time had liquor on the truck. 
Sufficient time had elapsed for him to discover Styles' condition and 
forbid his operation of the vehicle. 

"While there is testimony tending to show the defendant was in- 
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toxioated there is no evidence to the effect he was too drunk to be 
conscious of what was going on * *; or that defendant had sur- 
rendered or relinquished his righlt of control. * * 

"When an owner places his motor vehicle in the hands of an intoxi- 
cated driver, sits by his side, and permits him, without protest, to 
operate the vehicle on a public highway, while in a state of intoxica- 
tion, he is as guilty as the man a t  the wheel. Story v. U .  S., 16 F 2d 
342, cert. denied, 274 U. S., 739, 71 L.Ed. 1318; 5 Blash. Cyc. Auto 
L.&P., 67; 9-10 Huddy Auto Law, 30, 51; 5 A.J., 912." 

Kavanaugh v. Myers' ridministratria: (Ky. Appeal), 246 S.W. 2d 
451, supports the above view. In  that  case, the plaintiff's intestate was 
killed in a collision while riding in a car operated by the defendant 
Michael Kava.naugh, which oar belonged to Kavanaugh's father. There 
was evidence to the eff& that  plaintiff's intesbte, Kenneth Myers, 
and Kavanaugh, had been driving around and drinking intoxicating 
beverages for some time before the fatal accident. Plainltiff recovered 
in the lower court; on appeal, the Kentucky Court of Appeals said: 
"It is well settled in this jurisdiction that  a guest riding in an automo- 
bile with knowledge thak the driver is so intoxicated as to  cause him 
to be careless or indifferenit to his own safety or that of others, or 
incompetent to operate the car properly, is guilty of contributory 
negligence as a matter of law and assumes the risk incident to the 
operation of the car by a driver in that condition. (Citations omitted.) 

* In  W. F. Robinson & Son v. Jones, 254 Icy. 637, 72 S.W. 2d 16, 
19, we made this statement on the subjeot of drinking: 'It is known 
of all men that the drinking of intoxicating liquor, though it be not 
done to the extent of actual intoxication, begets a spirit of recltlessnes, 
and is respmsible for numerous accidents.' The evidence is overwhelm- 
ing that  decedent was riding in a car knowing full well that  the driver 
was drinking. More than that, Myers drank wilth young Kavanaugh 
and both drank to  the extent that they could feel the effects of their 
liquor. * * Each not only participated in every act performed by 
the other, but Myers either urged or approved the actions of Michael 
that brought about the accident. I t  is obvious that the drinking can- 
not be separated from the cause of the wreck. Under the circun~stances, 
Myers was guilty of contributory negligence which precludes recovery 
of damages for his death." See Schwartz v. Johnson, 152 Tenn. 586, 
280 S.W. 32, 47 A.L.R. 323; 5A Am. ,Jur., Aultornobiles and Highway 
Traffic, seotion 792, page 739. 

Whether a motion for judgment as of nonsuit should be sustained 
on the ground that the plaintiff is guilty of contributory negligence 
rts a rnatrter of law, presents in many c8-s a very difficult question. 
However, the decision on such motion must be made in light of the 
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facts in each particular case. When the defendant's motion is m con- 
sidered on the record before us, we hold that the plaintiff's inkatate 
was guilty of contributory negligence which precludes recovery of 
damages ;or his death. 

Reversed. 

PARKER, J., not sitting. 

HAJOCA CORPORATION v. R. M. BROOKS. 

(Filed 8 October, 1BS8.) 

1. Trlal  Q 58- 
When Ch. 1337, Session Laws of 1055, is made applicable to a particu- 

lar  county by groper remlution of its board of county commiseioners, 
the provision of t h e  strttute re la thy  to waiver of trial by jury, G.S. 1630.5, 
supplements G.S. 1-184 and is to be construtd in puri tnateria therewith 
so tiwt G.S. 1 - 1 6 ,  G.S. 1-186, and G.S. 1-187 apply equally to a "sniall 
claims action" under the 1955 statute. 

a. Sales Q P4- 
U,pon breach of material warranty, the purchaser niay either rescind 

and recover the purchase price, o r  affirm the contract and recover the 
damagea causecl by the breach of warranmty, but these remedies are  fl1- 
ternative and inconsistent, and  are  mutually exclusive. 

8. Sales !25- 
Ordinal-ily, the buyer waives and loses the right to rescind if, after 

he discovers o r  has reasonable opportunity to discover t h e  defect, he 
contiuues to use the chattel for his own purposes. 

4. Same-- Evldence held to show t h a t  purchaser waived his  r ight  to  
resclnd salc fo r  breach of warranty. 

Evidence tending to show that defendant purchased a heating and air  
conditioning unit, which was complete in itself and required only con- 
nection to outside wiring to put it  into operation, that the unit was 
installed i n  defendanlt's house, that the unit was unsatisfaotory because 
of defect in the automatic control, without evidence that the unit was 
unsatisfactory while in operation, and that defendant continued to use 
the unit af ter  the defect had been discovered and after the seller had 
ceased to make any etiort to remedy the defect, ant1 did not tender 
pwsession of the unlit back to the seller until some six months there- 
aflter. Held: The evidence does not support a Anding of total failure of 
consideration on the ground that the unit was worthless o r  Rndinys to 
the effect that  the purchaser was entitled to rescind and did rescind 
the  contract, the right to rewind having been waived by the contlnued 
use of the unit. Further, the legal effect of any notice of an election to 
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rescind prior thereto was nullifled by the continued possession of the 
unit for use by the purchaser and not merely pamasion in compli~nce 
with the purchaser's duty as bailee of the seller after rescission. 

Jormsox nut1 P ~ n m n ,  J .  J. not sitting. 

APPEAL by plaintiff from Craven, Special J., April 7th Special Civil 
Term, 1958, of MECKLENBURG. 

As to  plaintiff's action, there is no controversy. Defendant admit,ted 
that,  for supplies other than the heating and air conditioning unit, 
he owed plaintiff a balance of $616.37. 

The controversy relates solely to the heating and air conditioning 
unit; and the issues arise upon the defendant's counterclaim anti 
plaintiff's reply. 

This unit, sold by plaintiff to defendant, was delivered to defendant 
on or about Sepltember 14, 1955; and, upon delivery, defendant paid 
to  plaintiff the agreed purchase price of $962.06. 

The allegations of defendant's counterclaim, summarized, are thew: 
Plain6iff warranted the unit to be new, in good condition and free 
from all defects, but in fact it was defective and failed to operate 
properly both as a heating unit and as an air conditioning unit. When 
this was called to plaintiff's attention, agents of plaintiff inspected 
and repaired the unit but were never able to put i t  in proper operating 
order. Defendant "continued to call upon the plaintiff to repair the 
defech in ssid unit and hais requested it on numerous occasions to 
put  the  aid unit in the proper operating condition which the plain- 
tiff has failed and refused  to do." Other experienced heating and air 
conditioning repairmen, called on by defendant, undertook "to make 
said unit operate properly"; but "these said repairmen have likc- 
wise been unable to remedy the defects in said unit and said unlt 
has never operated properly or in a satisfactory manner." The unit 
will not operate properly and is wo~:hless; and, on account of failure 
of consideration, defendant is entitled to recover from plaintiff the 
amount paid by him to  plaintiff as purchase price therefor. And 
defendant alleged : '(10. Tha t  the def~nclan~t hereby tendens to  the ,pl'ain- 
tiff possession of said unit to be used by the plaintiff, and to  do what- 
ever i t  may desire with it." (h'ote: Defendant's pleading was verified 
December 21, 1956.) 

I n  reply, plaintiff denied defendanjt's allegations relating t o  war- 
ranty and to defects in the unit. I t  averred that any failure of the 
unit to operate properly was due to  faulty installation, with which 
plaintiff had no conneckion. In  addition, plaintiff averred tha t  "said 
equipment has been in opemtion in the defendant's home for a p e r i d  
of some 15 to 16 months and the defendan't has not a t  any time prior 
to the filing of his answer and cross-action tendered or sought to  have 
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said equipment returned to the plaintiff, . . ." 
The court below entered judgncnt rts follows: 
"The above-captioned civil action coming on for trial before the 

undersigned presiding Judge . . ., without a jury, and being heard 
by the undersigned Judge sitting as a jury; and the Court finding 
the f& to  be from the evidence and stipulations as  follows: 

"1. That  the plaintiff sold and delivered to the defendant various 
articles of plumbing, heating and air-conditioning supplies and, spe- 
cifically an automatic furnace and air-conditioning unit invoiced Sep- 
tember 14th ah a price of $982.06; 

"2. That  the defendant has paid the entire account sued on except 
for a balance remaining unpaid in the amount of $616.37; 

"3. That  the plaintiff warranted the air-condiltioning and heating 
unit, which will hereinafter be referred t o  as the 'unit,' to be new 
and in good oondition and free from all defects; 

"4. Tha t  said unit wm defwtive and failed to operate properly and 
would not and has not operated in a reasonably satisfactorily (sic) 
manner; that  the unit was defective in the inlternal wiring of the said 
unit so that  intermittently it  would cut itself off without apparent 
reason ; 

"5. That  by reason of the defect in said unit i t  was not reasonably 
suitable for the purpose of heating or of air-condiltioning the defend- 
ant's home; 

"6. Tha t  there was tt total failure of considcration; 
"7. That  the defendant rwcinded his contract and tendered thc 

defective unit back to the plaintiff; 
"8. Tha t  the unit was invoiced by the plaintiff t o  the defendant on 

September 14, 1955; that  the rescission was effected sometime in the 
Spring of 1956 and within a reasonable period of time after the unit 
was first placed into operation in the defendant's home, which home was 
not occupied by the defendant until sometime in the spring of 1956. 

"That upon the foregoing findings of fact the Court concludes that  
tt.he defendant is indebted to the plaintiff on the cause of action stated 
in the complaint in the amount of $616.37; that  the plaintiff is in- 
debted t o  the defendant on the countcr-claim s t a t d  in the further 
answer and defense in the ainounlt of $982.06, being the invoice price 
of the said defective unit; that  the plaintiff is entitled to take into 
his possession the said defective unit by reason of the rescission of 
the contraot and the said plaintiff is the owner of said defective unit 
and entitled to  havc the same; that  setting off the debt of the defend- 
ant  to  the plaintiff in the amount of $616.37 from thc amount due to 
the defendant n-hich is $982.06 leaves a balance due and owing to the 
defendant in the amount of $365.69. 
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"Now, therefore, I T  IS ORDERED, ADJUDGED AND DE- 
CREED that  the defendant have and recover of the plaintiff the sum 
of $365.69 and that, upon a payment of this judgment, the plaintiff 
be put into possession of the said defective unit." 

Plaintiff excepted and appealed, basing its assignments of error 
on exceptions to findings of fact 3 ,4 ,5 ,  6, 7 and 8, and to the judgment. 

Brock Barkley for plaintiff, appellant. 
Mason & Williamson for defendant, appellee. 

BOBBITT, J. It appears from the record and briefs that the trial 
w conducted by Judge Craven, wi6hout a jury, as a %miall claims 
mtion," for which provision is made by Ch. 1337, Session Laws of 
1955. When made applicable to a particular county by appropriate 
resolution of its board of county commissioners, the right to jury 
trial in such county may be waived as provided in said statute. To 
this extent, said statute supplements G.S. 1-184. Construing these 
statutes in pari materia, i t  is clear that  the provisions of G.S. 1-185, 
G.S. 1-186 and G.S. 1-187, relating rto procecdings upon waiver of 
jury trial under G.S. 1-184, apply equally when a jury trial is waived 
under said 1955 statute. 

There was ample evidence (to support the court's findings of fact 
as to  the alleged warranty and plaintiff's breach thereof. Originally, 
defendant had the right either to rescind and recover the $982.06 or 
to  affirm the contrad and recover the damages caused by plaintiff's 
breach of warranty. Hendrix v. Motors, Znc., 241 N.C. 644, 86 S.E. 
2d 448; Robinson v. Huffstetler, 165 N.C. 459, 81 S.E. 753; May v. 
Loomis, 140 N.C. 350, 52 S.E. 728; Poxers v. Rosenbloom, 143 Me. 
361. 62 A. 2d 531. These remedies, in respect of the baais for determin- 
ing defendant's recovery, alternaiive and inconsistent, are mutually 
exclusive. Williston on Sales, Revised Edition, Sec. 612. 

The judgment is predicated solely on the adjudication that defend- 
ant was entitled to rescind and did rescind his contract with plaintiff 
and defendant's recovery is that applicable in an action for rescission. 

Ordinarily, the buyer waives and loses the right t o  rescind if he 
continues to use the chattel for the purposes for which it was purchased 
and designed after he discovers or has reasonable opportunilty to dis- 
cover the defect. 46 Am. Jur., Saleis Sec. 765; 77 C.J.S. Sales Sec. 345 
(d)  ; Annobations: 77 -4.L.R. 1165, 1167; 41 -4.L.R. 2d 1173, 1177. 

In Hendrirc v. Motors, Inc. supra, this Court approved, as in accord 
with North Carolina decisions, the following excerpt from the opinion 
of Fzirches, J., in Manufactzrring Co. 11. Grnly,  124 N.C. 322, 323, 32 
S.E. 718, viz.: 

"The purchaser is not compelled in all cases to rcject thc propel-ty, 
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a t  once, upon its receipt; if i t  is machinery, he hm a reasonable time 
to  operate the machinery for the purpose of testing it. But  when this 
is done, and i t  is found 'that the machine or the machinery does not 
fill the specifications of the ~on t~ rac t  and warranty, he must then aban- 
don the contraot and refuse to accept and use the property; and if he 
does not do this, but coatinuea the possession and use of the property, 
he will be deemed in law t o  have accepted the property, and his re- 
lief then will be an action for damages upon the breach of the war- 
ranty." 

The evidence relevant to  defendant's right to rescind, considered 
in the light rnost favorable to defendant, tends to  show these facts: 

1. Time und method of installation. A new house was being con- 
structed for defendant. After delivery, the unit, crated, remained "for 
quite some time" on the porch. It was not uncrated until after Smith, 
'defendant's electrician, had installed the house wiring. Then, "some- 
one set i t  up in the basement." Smith, who connected the unit, ~testi- 
fied: "This was a complete unit in itself, requiring no work inside 
the unit, and all that  was necessary (to put it into operation was to  con- 
nect up the outside wiring." Defendant testified: "The furnace part 
of the unit was hooked up first, . . ." Later, lthe air conditioning part 
of the unit was connected; but there is no evidence as to when and by 
whom this conneotion was madc. 

2. Nature of defect. Defendant testified: ". . . every now and then 
the furnace would cult off and i t  wouldn't start u~p again until I had 
pressed two buttons on the furnace." Again: "It just c u t ~  off when 
it  ought nat do so, . . . Sometiimes i t  will run a week without cutting 
off and then sometimes ict will cut off two or three times a day. It cut 
off in the bitter cold spells of this past (1058) Winter and I woke 
up t o  a cold house." Again: ''This has been going on ever since we 
moved, both as to  heating and cooling. I t  acts worsc in extreme cold 
weather and repeatedly went off during the extreme cold weather last 
(1958) winter." Smith testified: "I t  would cut off and you would have 
to press the relay button t<o start it up again.'' 

3. As to tender. The unit "was turned on while the house was being 
built to help dry out the walls. It started to  give trouble a t  once.'' 
Between thcn, early in 1056, and May, 1956, when defendant moved 
into the house, neither plaintiff's representatives nor electricians em- 
ployed by defendant, despite repeated efforts, were able to  fix it. De- 
fendant testified: "These people from Hajoca came down to try to  
fix the furnace before I had moved in. They didn't come back after 
I had moved in, and I had t o  call Mr. Smith and those Laurinburg 
eleotric people to try to  fix the furnace when the Hajoca people didn't 
come hack." The last dealings between plaintiff and defendant were 
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in May, 1956. Defendant h t i f ied :  "I told them-Mr. Ottman-the 
furnace was no good and thrat I wanted a new unit or my money back 
and further, that I was not going to pay my bill until they did what 
was right. I also later told Mr. Jennings the same thing." Again: ". . . 
I told him (Mr. Ottman) then the unit did not work, was no good, 
and that  i t  should either be fixed by them or I wanlted a new unit or 
my money back. I also told him I would not pay my bill until this 
was done. He later (in May, 1956) sent some switches but these did 
no good." 

4. As to  retention and use. Defendant (April, 1958) testified: "I 
have used this heating and air-conditioning unit all of the time since 
it was installed. I do not have any other one to heat my house in 
Winker or to cool ilt in Summer. I am still using it, and it is in use 
a t  my house now." Upon oral argument in this Court, i t  was stated 
frankly by defendant's counsel that  defendant has continued to use 
the unit pending appeal. 

It is noted tha t  no complaint was made as to  the heating or air 
oonditioning provided by this unit while in  opcratzon. The defect re- 
lated solely to the automatic control. 

The evidence for defendant atends to show that until May, 1956, plain- 
tiff made several unsuccessful attempts to discover the clause of the 
defect In the automatic control and to remedy such defect. Defend- 
ant's retention and use of the unit until May, 1956, when plaintiff 
discontinued such efforts, would not bar defendant from electing then 
to rsscind the contract and demand the return of 6he purchase price. 

I n  May, 1956, defendant had discovered and was fully aware of 
.the defect in the automatic control. 

Appellee cites Rohland v. International Harvester Co. of America, 
182 Okla. 200, 76 P. 2d 1078, holding that  a purchaser does nlot waive 
his right 60 rescind 6he contract for breaoh of ~ m r a n i t y  "where rthe re- 
tention was a t  the instance and request of the seller and for the bene- 
fit of (the seller in his endeavors to remedy the defective machine XI 

that  it would properly perform the functions for which it was war- 
ranted and sold." See, 77 C.J.S., Sales 315(b). Application of this 
rule to the facts of the present case simply means that defendant's 
retention and use of the unit until May, 1956, did not constitute a 
waiver of his right to rescind the contract. 

We pass, without decision, whether defendant's statements to plain- 
tiff in May, 1056, were sufficient to  constitute ndice of an election 
;to rescind. 46 Am. Jur., Sales Sec. 763; 17 C.J.S., Contracts Secls. 434, 
435. It is noted that  defendant gave no notice that  he had discontinued 

. use of the unit or ithat he held it for plaintiff and subject to its in- 
struotions, It is noted further that defendant did not allege that he 
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had tendered possession of the unit to  plaintiff prior to lthe tender 
made in paragraph (10) of the counterclaim. If i t  be conceded that  
defendant gave sufficient notice of an eleotion to rescind, the legal 
effect thereof was nullified when he conftinued to use the unit for 
his own benefit and not merely in con~pliance with his duty as bailee 
of Iplaintiff. Annotations: 77 A.L.R. 1165, 1178; 41 A.L.R. 2d 1173 
1185. 

While defendant's evidence tends to show that the defect in the 
automatic control caused considerable inconvenience and dissatisfac- 
tion, the fact remains t4hat since May, 1956, the unit has been in opera- 
tion in defendant's home and has provided both he& and air condi- 
tioning for defendant. This continued use of the unit by defendant, 
for his own use and benefit, is wholly incon~isten~t with the concept 
that his possession was that of bailee of plaintiff. See Critcher v. Port- 
er Co., 135 N.C. 542, 47 S.E. 604. 

All that was required to put the unit in operation was to connect 
it with the outside wiring. Conversely, all that  was required to  dis- 
continue i t  from operation u-as to disconnect it from the outside wiring. 

Appellee relies strongly on Holland Furnace Co. v. Korth, 43 Wash. 
3d 618, 262 P. 2d 772, 41 A.L.R. Bd 1166, where it, was held,  in khe oir- 
cumstances t,hen considered, that the continued use of the furnace did 
not bar the remedy of rescission. Suffice to say, the opinion in thah 
case discloses a substantially different faotual situation. 

Our conclusion is that the evidence does noh support the finding 
(Xo. 6) that there was a total  failure of consideration, Cooley v. Stoef- 
per, 120 Ind. A. 617, 91 K.E. 2d 653, or the findings (Nos. 7 and 8) to 
the effect that defendant was entitled to rescind and did rescind the 
contract. Hence, a new trial is awarded. 

No question is presented as to the sufficiency of defendant's allega- 
tions or evidence to support s recovery of damagas for breach of war- 
ranty. See Hill v. Parker, 248 X.C. 662, 10-1 S.E. 2d 848. Even so de- 
fendant inny desire (to ask leave to amend his pleading so as to draw 
the pertinent issues into c l ea~w focus. 

New trial. 
JOHNSON AND PARKER, JJ., not. sitting. 

DAVID CLEELAND v. PENNY CLEELAND. 

(Filed S October, 1958.) 
1. Habeas Corpus a 3- 

Under Ch. .54B, Session Iinms of 1957, (G.S. 17-39.1) habeae corpus 
will lie to determine the right to custody of minor children irrespective 
of the marital status of the parties. 
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2. T d a l  8 4- 
Where a cause comes on t o  be heard a t  a time agreed upon, an appli- 

cant for a conidnuance should show that he has used due diligence and 
that a fair trial cannot be had because of circumstances beyond his 
control. G.S. 1-176. 

8. Same: Appeal and  Error 4 6  
Continuances a r e  nobfavored, and the act of the trial judge in grant- 

ing or denying a motion for continuance will not be disturbed in the 
absence of a showing of abuse of discretion. 

4. Same-- 
Where the trial court denies a motion for continuance made when the 

cause came on to be heard a t  the time agreed upon, upan findings sup- 
ported by evidence that respondent was unable to abtend the hearing 
because of being hysterical and intoxicated, no abuse of discretion is 
shown. 

5. Constitutional Law 8 IS:  infant^ 8 8: Divorce and  Alimony 8 % 

A decree of another s tate  approving a prior separation agreement be- 
tween the parties and awarding the custody of t h e  children of the mar- 
riage in accordance therewith does not preclude our court from hearing 
and determining the right to custody of such children and awarding 
their custody in accordance with the conditions then esisting some three 
years after the foreign decree, the court rendering the decree having 
authority to modify i t  for change of condition. 

6. Constitutional Law 2 0 -  
The full f,aith and credit clause of the Federal Constitution, .4rt. IV, 

see. 1, does not require the c o u ~ t s  of ,&his State to treat a s  Anal and 
conclnsirc an order of a sister state which is interlocutory in nature 
and can be niodified by the foreign court rendering the decree. 

PARIZEH. J., I I O ~  sitting. 

APPEAL by respondent from an order entered 26 April 1958 by 
Moore, J., a t  Chambers in PENDER. 

On 28 March 1958 petitioner David Cleeland filed a petition for 
a writ of habeas corpus to obtain custody of David and Paul Cleeland, 
minor children of petitioner and respondent, whose correct given name 
is Frances. 

Petitioner and respondent, then husband and wife residing in Vir- 
ginia, entered into a separation agreement in 1955. By the terms of 
this agreement respondent was given the custody of two children of 
the marriage and of Kenny K. Cleelnnd, a minor child of respondent 
by a prior marriage, adopted by petitioner. By the agreement peti- 
tioner n.a& obligated to make payments to  the mother for the support 
of the children. 

This separation agreement was followed in October 1955 by a di- 
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vorce a vzncdo decreed by the Chancery Court of Arlington County, 
Virginia, in an action instituted by the wife. That  decree provided that 
the former orders with respect to custody of the minor children should 
remain in effect. 

The writ issued upon the filing of the Mition. It was made return- 
able a t  Burgaw on 12 April 1958. Service was had on respondent 
31 March 1958. On the return date respondent requested a continuance. 
This request was granted and the oause was continued to 26 April. 

Respondent was not present during the hearing on 26 April but 
was represented by counsel. The court heard evidence, made findings of 
faot, and thereupon awarded custody of (the two children to petitioner, 
their father. Respondent made no exception's to the findings of fact. 
She excepted ed the judgment and appealed. 

Corbett & Fisler for petitioner, appellee. 
Rountree & Clark for respondent, appellant. 

RODMAN, J .  Respondent challenges the validity of Judge Moore's 
order on these grounds: (1) Habeas corpus is not available ,to de- 
termine the right to the custody of children whose parents have been 
divorced in another State; (2) refusal of her request for continuance; 
(3) Ithe Virginia decree awarding custody is entitled to full faith and 
credit and by reason thereof the courts of North Carolina are for- 
bidden to presently inquire into her right to custody. Respondent did 
not plead the Virginia decree as a defense. Apparently the force of the 
Virginia order was not raised in the court below. 

Prior (to 1957 habeas corpus could not be used to determine the 
right to the culstody of children whose parents had been divorced, 
I n  re McCormick, 240 N.C. 468, 82 S.E. 2d 406; but by legisllative 
act, c. 545, S.L. 1957, G.S. 17-39.1, the marital sta6us of parents is not 
now a factor in determining the procedure to obta,in custody of a 
child. Judge Moore had authority to grant the writ, hear the contro- 
versy, and award custody. 

To obtain a continuance of a cause to be tried at  a time agreed 
upon, the applicant should show that he has used due diligence and 
that a fair trial cannot be had beoause of circumstances beyond his 
control. G.S. 1-176. Continuances are not favored. S. v. Gibson, 229 
N.C. 497, 50 S.E. 2d 520. The granting or denial of a mohjon to  con- 
tinue is a matter in the sound discretion of the trial judge and will 
not be disturbed unless an abuse of discretion is made to appear. 
Furniture Co. v. Baron, 243 N.C. 502, 91 S.E. 2d 236; Cole v. Bryant, 
213 N.C. 672, 197 S.E. 160. 

Petitioner resides in California. The hearing had previously been 
conhinued at the request of respondent. The time for the hearing had 
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been fixed by consent. Petitioner was present for the hearing. Respon- 
dent was represented at the hearing by her attorney, W. E. Blake. 
Reports of the Welfare Departments of California and Pender Coun- 
ty ,  North Carolina, were put in evidence without objeation. Judge 
Moore found: "That the respondent was unable to attend the hear- 
ing in this matter because of being hysterical; that  she had been seen 
to take a drink on lthe day of the hearing and was staggering when 
she approached the courtroom, and because of her condition had to 
be hospitalized." I n  the agreed statement of the case on appeal i t  is 
said the hearing was held "in the absence of the respondent beoause 
of her physical inability to appear due to intoxication." 

Manifestly there was no abuse of discretion in refusing to grant 
respondent's request for another continuance. The f a d s  of this case 
do not approach the factual situation of Abernethy v. Trust Co., 202 
N.C. 46, 161 S.E. 705. 

Could Judge Moore inquire into the present status of the children 
and award custody so as to promote their best interests, or was he 
precluded from inquiring as to the present need's of the children be- 
cause of the divorce decree entered in Virginia in October 1955? 

The entire record in the Chancery Court of Arlington County, Vir- 
ginia, is not in the record here. Only the final decree awarding a di- 
voroe n vincldo was in evidence. The only portion of $hat decree re- 
lating !to the custody of the children reads: "IT IS FURTHER OR- 
DERED that  all former orders heretofore entered in this cause with 
respec6 to the care and custody and support and maintenance of David 
Keil Cleeland, Paul Eric Cleeland and Kenneth Kinsey Cleeland shall 
continue in full force and effect." Considering that  decree only, one 
could not tell who was given custody of the children. The provision 
of the Vlrginia decree is, however, supplemented by a finding made by 
Judge I\/loore without exception by respondent. ". . . that  prior to the 
divorce of the petitioner and respondent a Separation Agreement was 
entered iuto, which said Separation Agreement was later approved 
by the Circuit Court of Arlington County, Virginia; that  both the 
3eparat:on Agreement and the Divorce Decree, 1%-hich said Divorce 
Decree was entered in the Circuit Court of Arlington County, Virginia, 
awarded the custody of David Neil Cleeland and Paul Eric Cleeland 
t o  the respondent, Penny and/or Frances Cleeland . . ." 

The clear inference to be drawn from the finding made by Judge 
Moore is that  the Chancery Court merely accepted the declaration of 
the parties that  the mother wm in 1055 a fit and proper person to 
have the custody of the children, and their welfare would be promoted 
by such an award. There is no suggestion that  the Chancery Court 

. made any independent investiga,tion to  determine the fitness of either 
of the parties to  have custody. 
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The decree of the Chancery Court in October 1955 was a mere in- 
krlocutory decree. The Virginia statutes authorize courts which have 
awarded custody of children to make a new decree "as the circum- 
stances of the parents and the benefits of the children may require." 
Code of Virginia, 1950, c. 20-107 and 20-108. This power of the court 
to modify an award cannot be taken away by contract between the 
parties. Gloth v .  Gloth, 154 Va. 511, 153 S.E. 879, 71 A.L.R. 700. The 
Virginia courts exercise this power to modify custody awards so as 
to promote the welfare of the child. Judd v .  VanHorn, 195 Va. 988, 
81 S.E. 2d 432. 

Respondent and the children are residcnk of this State. North Car- 
olina has assumed responsibilities with respect !to children residing 
here. It seeks to  develop strong, law-abiding citizens who may be of 
service to  mankind. To accomplish these purposes it provides large 
suins for public education, health, and their general welfare. Where 
a person having cusltody of a child residing in this State so exercises 
that control as to prevent the accomplishment of the State's salutary 
objectives, thc courts of this State may step in and award custody 
to  a person or agency whioh will protect the child and promote its 
welfare. G.S. 110-21; In re Gibbons, 247 N.C. 273; Holmes v .  Sanders, 
246 N.C. 200, 97 S.E. 2d 683; Richter v .  Harmon, 243 N.C. 373, 90 
S.E. 2d 744; Sheehy 21. Sheehy, 107 A.L.R. 633; Eggleston v .  Landrum, 
23 A.L.R. 2d 696; ,IPitchell v. Davis, 12 A.L.R. 2d 1042; Wicks v .  Cox, 
4 A.L.R. 2d 1, land ann~tat~itions p. 41 at secl. 

The petition in this case asserted: ". . . the respondent is an unfit 
person to have the custody of said children due to  the fact that  she is 
a heavy drinker and living in adultery with another man to whom 
she is not married." 

Judge Moore found lthese facts: "That the respondent, Penny Clee- 
land, who now has tlic custody of minor children, David Neil Cleeland 
and Paul Eric Cleeland, has since the time of the divorce from the 
petitioner. lived principally in Pender County, North Carolina; that  
$ 1 1 ~  is an exccezivc drinker who periodically drinks to the extent of 
becoming irrational and a t  such timcs abuses said minor children; 
that since Christmas of 1957, up and until t.he 23rd day of .April 1958, 
she and her two children havc boen residing in the home of one, James 
Justice; that the only occupants of said home were the said James 
Justice, the respondent, and the two minor children, David Neil Clee- 
land, and Paul Eric Cleeland; that  since the commencement of this 
proceeding, to-wit: on the 23rd day of April 19,58, the respondent and 
the said James Justice were married; that since Christmas of 1957 
the respondent has been living in the house with said James Justice, 
cooking for liim and doing his laundry, and that  said house is not 
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of such size as to adequately accommodate the respondent and the 
said minor children; thah Jam= Justice is considered a regular drinker; 
that  because of the circwstancas surrounding the home in which said 
minor children are maintained, said children are now being socially 
ignored by the other children in the community." 

"That the petitioner herein is a fit and suitable person to have the 
custody of said David Neil Cleeland and Paul Eric Cleeland and 
that  it would be for the best interest for said minor children that  
their custody be awarded to the petitioner. 

"That khe respondent, Penny Cleeland and/or Frances Cleeland, 
because of her alcoholism, general behavior, and conduct, is an unfit 
person to have the custody of said children." 

The facts found were conditions existing a t  the date of !the hearing 
and just prior thereto. These findings must be accepted as true. They 
are supported by evidence, and no exception thereto was taken. 

If the parties had continued !to live in Virginia, its courts could, 
and no doubt would, upon a showing of facts as found by Judge Moore, 
have taken the children from the custody of respondent Gloth v. 
Gloth, supra; Nix v. Nzk, 186 Va. 14,41 S.E. 2d 345; Mullen v. Mullen, 
188 Va. 259, 49 S.E. 2d 349; Taylor v. Taylor, 182 Va. 602, 29 S.E. 
2d 833. 

The Virginia decree awarding custody to respondent was based on 
a contraot and condihions existing in 1955. The decree appealed from 
is based on conditions existing in 1958. 

The constitutional provision (Art. IV, s. 1) requiring full faith and 
credit to  be given to judicial proceedings of sister States does not re- 
quire North Carolina to treat as final and conclusive an order of u 
sister State awarding custody of a minor when the courts of the State 
making the award can subsequently modify the order or decree. iVezu 
York v. Halvey, 330 U S .  610, 19 L.ed. 1133. "The full faith and 
credit to which a judgment is entitled is the credit whioh i t  has in 
the State from which it is taken, not the credilt that under other cir- 
cuinstances and conditions it might have had." Morris v. Jones. 329 
US .  545, 91 L.ed. 488. 168 A.L.R. 656; Robertson v. Pickrell, 109 U. Y. 
608, 27 L.ed 1049. 

Since the Virginia decree awarding custody was subject to  modifi- 
cation when changing conditions so required, the Superior Court of 
Pender County where the children resided had authority to examine 
the conditions now existing and, with the welfare of the children as its 
guide, determine the present right to custody. I ts  findings of present 
conditions demonstrate the necessity for a change. The finding that 
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the father is a fit and proper person to have the custody is in no wise 
challenged. 

Affirmed. 

PARKER, J., not sitting. 

HENRY VANN COJIPAXY, INC. v. THERLO BBREFOOT A m  WIFE, 
RUBY BAREFOOT. 

(Filed 8 October, 1958.) 

1. Sales 9 27- 
Allegations in the complaint a s  amended to the effect that plaintiff 

traded motor vehicles with defendants, that the vehicle traded to plain- 
tiff wns thereafter seixecl and conflscatecl by the Federal Government, 
resulting in a total failure of consideration for the vehicle traded to 
defendants, and seeking to recover the value of the veliicle traded to 
defendants, arc lrcld suffioient to allege a cnuse of action for damages for 
breach cf implied warranty of title of the vehicle traded to plaintiff. 

Dven though the facts relating to a particular imt te r  a re  coiiti-overted 
in the pleadings, unless the controverted facts raise an issue "material 
to be tried," i.e. determinative of the rights of the parties, G.S. 1-200, 
it  is error to submit such issue. 

3. Same: Salcs $j 27- Where vehicle sold is seized and  conflecated by 
Federal  Government, purchaser is  not required t o  prove ground for 
seizure in  order  t o  recover. 

Plaintiff and defendnnts traded motor vehicles. The vehicle traded 
to plaintiff was thereafter seized and confiscated by the Federal Gorern- 
ment. Held: In  order to recover for breach of implied warranty of title, 
plaintiff was nab required to prove, as  the basis of the confiscation, thnt 
the vehicle had been used in the illegal transportation of intoxicating 
liquor, such issue being determinable solely aa provided in Federal 
statutes, and the submiss4on of such issue and the court's action in 
b ~ s i n g  judgment thereon is prejudicial error, entitling plain~tiff to a 
new trial. However, in order to recover for breach of implied warranty 
of title, plaintiff should allege and prore that the vehicle mas mnflscated 
by judgment of the Federal Court, and that  defendants' t i t le to the 
vehicle was divested prior to the trade. 

PARICER, J., not sitting. 

APPEAL by plaintiff from BONE, J., April Civil Term, 1958, of 
SAMPSON. 

Civil aotion to recover damages on account of alleged breach of irn- 
plied warranty of title. 
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VANN Co. v. BAREFOOT. 

Plaintiff's original allegations, summarized, are as follows: 
On December 13, 1954, defendants were the owners of a 1954 Ford 

Victoria, Motor No. U4NV 153435; and on said date S h e r w d  Bare- 
foat, defendants' minor son, w s  arrested by the Chief of Police of 
Benson, North Carolina, "while transporting nontax-paid whiskey on 
said car." Defendants, with knowledge (that '(the Federal Treasury 
Department was in search of said automobile for the purpose of con- 
fiscating" it, "conspired each with the other to trade said automobile 
in order that the Federal Government would not seize said automobile 
and confiscate same." Pursuant to said conspiracy, defendants, on 
February 23, 1955, traded said automobile to plaintiff and received 
from plaintiff a credit of $2,033.00 on a new 1955 pickup truck. P l i n -  
tiff mld the 1954 Ford Viotoria delivered to it by defendants; but 
thereafter the Federal Government located, seized and confiscated ih. 
Plaintiff refunded the purchase price paid by the purchaser. Plaintiff, 
"as a result of the conspiracy of the defendants in trading said auato- 
mobile," was damaged in the amount of $2,033.00 and in the additional 
amount of $125.00 on account of expenses incurred in securing and 
delivering the 1954 Ford Victoria to  the United States Treasury De- 
partment. 

An amendment to  the complaint alleged that the 1955 pick-up 
truck delivered by plaintiiff to defendanG in said ltrade had a value of 
$2.033.00; that there was a total failure of consideration; and that 
defendants were indebted to plaintiff in the amount of $2,033.00. 

Answering the original complaint, defendaah admi6ted that on De- 
cember 13, 1954, the 1954 Ford Victoria was being operated by their 
minor son; that their minor son was arrested on said date by the Chief 
of Police of Benson; and thait "said automobile was traded to the 
plaintiff for a truck and that  cerbain credit was allowed therefor." 
Answering the amendment, defendants admitted "that on February 23, 
1955, the defendant Therlo B. Barefoot traded vehicles with the plain- 
tiff." Defendants did not deny thait plaintiff had sold the 1954 Ford 
Victoria or that  the same was seized by federal officers; but, except 
as stated, the allegations of the complaint were denied. Defendants 
specifically denied that the 1954 Ford Viotoria was "subject to, or 
confiscated by the U. S. Government." 

The jury's verdict was as follows: 
"1. Did the plaintiff sell to the defendants the pickup truck de- 

scribed in the complaint and receive as payment therefor the 1954 
Ford Victoria automobile described in the complaint? Answer: Yes. 

"2. Was said 1954 Ford Victoria automobile used by defendants' 
son, Sherwood Barefoot, on December 13, 1954, in the illegal trans- 
portation of intoxicating liquors upon which the taxes due the United 



24 I N  T H E  SUPREME COURT. [249 

States Government had not been paid? Answer: No. 
"3. Was said aultomobile subsequently seized from plaintiff by 

the Federal officers and confiwated by judgment of the United States 
District Court? Answer: Yes. 

"4. What amount, if any, is plaintiff entitled to recover of the de- 
fendants? Answer ..... .." 

Judgment wsrs entered providing lthat plaintiff take nothing by its 
aotion and that defendante go without day and recover their costs. 
Plaintiff excepted and appealed, assigning errors. 

Butler & Butler for plaintiff, appellant. 
No counsel contra. 

BOBBITT, J .  The only evidence wm that  offered by plaintiff. All 
the evidence was to the effect that  the transaction of February 23, 
1955, was an even trade in which each vehicle was valued at $2,033.00. 

I n  charging the jury, the court gave peremptory instruction@ in 
plaintiff's favor on the first and third issues. As to the fourth issue, the 
instruction was as follows: "Now, if you have answered either one of 
the first three issues no, then you would answer the fourth issue 
'nothing;' but if you have answered all of the first three issues yes, and 
come consider the fourth issue, then if you believe the evidence 
and find the fact8 to be as all the evidence tends to  show, you would 
answer the fourth issue $2,033.00." 

As appears from the quded instruction and the judgment, the court 
held that plaintiff could not recover unless it established by jury ver- 
dict in this action that  the 1954 Ford Victoria was used by defendants' 
son on December 13, 1954, in the illegal transportahion of intoxicaking 
liquors upon which the taxas due the United States Government had 
not been paid. Moreover, i t  seems that plaintiff, when the original com- 
plaint was filed, had the same idea. 

Burt, while relying on certain of the facts originally alleged, plain- 
tiff, by amendment, based its c a w  of action on total failure of con- 
sideration. The complaint, as amended, apart from original allega- 
tions as to conspiracy and as to  what occurred on December 13, 1954, 
alleged that  plaintiff was entitled to  recover the reasonable marktllt 
value of the 1955 pickup truck delivered by it to  defendants because 
defendants had no title to the 1954 Ford Victoria they delivered to 
plaintiff as full purchase price for the 1955 pickup truck. Liberally 
con~strued, the c.onlplaint, as amended, alleged s cause of action for 
damages on account of defendlants' alleged breach of their implied 
warranty of title to  the 1954 Ford Victoria. Hodges v. Wilkinson, 111 
N.C. 56,15 S.E. 941; Martin v .  McDonald, 168 N.C. 232, 84 S.E. 258; 
46 Am. Jur., Sales sec. 403; 77 C.J.S. Sales w. 334; 1 Williston on 
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VANN Co. v. BAREFOOT. 

Salas, Revised Wition, sec. 218. Also, Me Hendrir v. Motors, Inc., 
241 N.C. 644, 86 S.E. 2d 448. 

Plaintiff, upon exceptions aptly haken, assigns as error, inter alia, 
(1) the submission of the second i sue ,  (2) the court's instructions re- 
lating thereto, and (3) the court's aotion in basing judgment thereon. 

True, defendants denied plaintiff's allegations relaking to facts re- 
ferred to in the second issue. In  this sense, the iwue was raised by the 
pleadings. But it was not an issue "material to be tried," G.S. 1-200; 
for final disposition of this case diid not depend upon the determina- 
tion of !this issue. Coulbourn v. Amstrong, 243 N.C. 663, 666, 91 S.E. 
2d 912, and casw cited. Whekher the 1954 Ford Victoria was subject 
to forfeiture on account of use in violation of federal stahutes was de- 
terminable solely as provided in federal statutes. 

Plaintiff alleged that defendanlb owned the 1954 Ford Victoria on 
December 13, 1954. Hence, in the factual situation dimlosed by this 
record, it was incumbent upon plaintiff to establish that thereafter, in 
legal proceedings binding upon defendants, defendants' tittle to the 
1954 Ford Viotoria was divested prior to  the trade on February 23, 
1955. 

By answering the third issue, "Yes," the jury found that  the 1954 
Ford Victoria was "subsequently seized from plaintiff by ithe Federal 
officers and confiscated by judgment of the United States District 
Court." (Our italics) The third issue goes beyond plaintiff's allega- 
tion. The allegatiu>n is thrvt "the Federal Government . . . seized and 
confiscated said au~tomobile." Plaintiff did nolt plead a judgment of 
the United States District Court. It is noted that  this aation was in- 
stituted May 2, 1955, and that  the judgment referred to W ~ I S  entered 
October 29, 1955, or thereafter. 

Plaintiff offered in evidence the portion of a judgment of the United 
States District Court in a cause entitled, "In re United States of Amer- 
ica v. One 1954 Model Ford Victoria Autom,obile, Motor No. U4NV 
153435, Henry Vann Company, Inc., Civil No. 441, Fayetteville Divi- 
sion," reading as follows: 

"Lt is, therefore, ordered, adjudged and decreed that the said 1954 
Ford Victoria, Motor No. U4NV 153435, be and the same is hereby 
condemned as forfeited to the United States of America and that 
Henry Vann Company, Inc. is not entitled to remission of forfeiture. 
It is further ordered that the United States Marshal for the Emtern 
District of North Carolina be authorized and empowered, and he is 
hereby directed, to deliver said motor vehicle to the Regional Com- 
missioner of Internal Revenue, Treasury Department, Atlanta, Geor- 
gia, or his authorized representative, upon payment by said Regional 
Commissioner of lthe storage chargee incurred on said motor vehicle.'' 
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Thus, while the portion of the judgment offered in evidence identifies 
the 1954 Ford Victoria as the vehicle "condemned as forfeited to the 
United States of America," whether mch forfeiture is based on what 
occurred prior to February 23, 1955, is not shown. Plaintiff did not 
offer in evidence the portion of the judgment of the United States Dis- 
trict Court containing that court% findings of fact nor did plaintiff 
offer in evidence any pontion of the record showing proceedings prior 
to judgment. 

Upon this record, we express no opinion as to the legal effect of said 
judgmenk upon the rights of the parties to this action. Suffice to say, 
neibher the third issue nor the portion of (the judgment offered in evi- 
dence was sufficient to establish that,  in legal proceedings binding on 
defendants, defendants' title t o  the 1954 Ford Victoria was diveslted 
prior to the *trade on February 23, 1955. 

For error in submlitting the second issue and in basing judgment 
thereon, plaintiff is entitled to a new trial. Prior thereto, hhe parties 
may desire to ask leave to amend so as to draw the determinative 
issues into clearer focus. 

New trial. 

PARKER, J., not sitting. 

ROBERT L. DAVIS I11 AND WIFE, ANNE S. DAVIS, MARGARET DAVIS 
ALLEN AND HUSBAND, W. A. ALLEN, A N D  JANIE DAVIS GRIFFIN,  
UNMARRIED, V. FRANCIS MILLARD GRIFFIN, W. A. ALLEN 111, 
FRANCES MARION ALLEN, AND MARGARET ELISABETH DAVIS, 
N I N O R ~ ;  THE UNBORN NEXT OF BLOOD KIN OF ROBERT L. DAVIS 111. 
THE UNRORN NEXT OF BLOOD KIN OF MARGARET DAVIS ALLEN, AND 

THE UNBOHN NEXT OF BLOOD KIN OF JANIE DAVIS G R I F F I N ;  ALL 
PERROXB N O W  I N  BEIKQ W H O  ARE OR MAY IN A K Y  CONTIKQENCY BECOME IN-  

TEREHTED A 8  NEAREST OF BLOOD KIN OF MARGARET DAVIS ALLEN, 
JANIE DAVIS GRIFFIN,  AND ROBERT L. DAVIS 111, IN THE TRACTS 

OB PARCELS OF LAND DEBCRLIIED I N  THE PETITION FILED I N  THIS PROCEEDINQ, 
A 8  COXTINOENT REMAINDERMEN, BUT WHO BECAUBE OF THE CONTINQENCY 

CANNOT BE ABCERTAINED AND ARE NOW UNKNOWN, A U  APPEARING HERE DY 
THEII~ GUARDIAN AD LITEM, SAM B. UNDERWOOD, J R .  

(Filed 8 October, 1968.) 

1. Partition la- 
Petirtioners, owning undivided interests in fee in eeveral t r a c b  of land 

and alao owning life estates in the balance of the undivided interests 
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in, the same t8mcts of land, with contingent limitation over to pereons 
not presently determinable, have the r i g w  a s  against the contingent 
remaindermen, ,to partition the several tracts so that  petitionere may 
hold some of the traots i n  fee and in common, a d  thus know the b u n -  
dariea of the real &ate owned by them in fee ctietinct from the  boun- 
daries of that  in which they own life estates with contingent reminder  
over. 

a. Same- 
A tenant in common is en,Wed as a matter of right to partition real 

eatate held in common to the end ,that he may have and enjoy his share 
therein in  severalty, G.S. 46-3, and a person owning a n  eatate for life 
may join in the proceeding. G.S. 46-24. 

APPEAL by respondent Sam B. Underwood, Jr., Guardian ad litem 
from Bundy, J., Resident Judge of Thfird Judicimal Distriot, in Cham- 
bers at Greenville, North Carolinla. 

Special proceeding for actual partition of 57 tract% of land, heard 
before Clerk of Superior Court of Pltt County from whose judgment 
appeal as aforesaid was taken to Bundy, J., as above stated. 

This proceeding was before this Court a t  Spring Term 1958,-the 
opinion then rendered is reported in 248 N.C., at page 539, 103 S.E. 
2d, 728. 

It is there stated that in the light of ithe admissions and deniala set 
out in the answer, and the plea as therein set forth, i t  would seem 
that for rt proper ~on~siderartion of the questions presented, this Court 
should have the benefit of acquaintance with the terms and conditions 
of the will of R. L. Davis; and as to who are the remaindermen, and 
as to  who are "next of blood kin'' of petitioners and otherwise as the 
term is used in this proceeding. Hence ,the judgmenlt from which appeal 
was then 'taken was set aAde and the cause remanded to the end that 
perhaps the pleadings might be reformed, or hearing had, and facts 
found and conclusions made as to justice appertains, and the law di- 
reds. 

The record discloses that (the parties, through their counsel, have 
stipulated, among other things, ithat the original petihion and the orig- 
inal answer as contained in the record on former appeal are correct. 
And, upon motion made in this Court, they are permitlted to consider 
same as a part of the record on this appeal, without being printed here- 
in. 

The record also disclosea by petition of petitioners that since the 
original petition was filed in (this proceeding there has been born to 
Robert L. Davis I11 and his wife Anne S. Davis a child, Margaret 
Eliwbebh Davis, who is without genenal or tesbmentary guardian in 
this State; that she is a necessary party and has be& named and 
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served by process as defendant in this proceeding; and that Sam B. 
Underwood, Jr., has been appointed guardian ad litem to defend her 
in this proceeding; and that  he has filed answer. 

The record shows that, the proceeding came on for hearing before 
the Clerk of Superior Court of Pi t t  County, North Carolina, on 6 
August, 1958, and was heard "upon evidence adduced, exhibits offered, 
admissions of counsel, and pleadings filed." The Clerk found facb  
and entered judgment which, with exhibits, covers more than fifty- 
five pages of the record on appeal,-far too extensive to be set forth 
in full in an opinion of the Supreme Court. Summarily stated, the 
facts found are these: 

The late R. L. Davis of Pith County who owned varying interests 
in fifty-seven tracts of land in Pitt  and Creene Counties, died leaving 
a last will and testament in which he devised t o  the five children of 
his brother F. M. Davis to wit: Frances Marion Davis, Virginia Eliza- 
beth Davis, Janie Davis (now Janie Davis Griffin), Margaret Davis 
(now Margaret Davis Allen) and Robent L. Davis I11 "share and 
share alike for their natural lives then to go to  the nearest of blood 
kin of each in fee simple." 

After the death of R. L. Davis, two of hhe children, Frances Marion 
Davis, and Virginia Elizabeth Davis, have died intestate, unmarried 
and without issue surviving, leaving as the nearest of blood kin to 
each the survivors of the five of them, t.he petitioners in this proceed- 
ing. At3 'a rwult lthe petitioners have a c q u i d  in fee varying inherests 
in the fifty-seven tracts in which khey also have life interests in the 
remaining interests of the several tracts. 

The Clerk finds that :  In  one group, consisting of 42 certain tracts, 
petitioners own a two-fifths undivided interest in fee. I n  a second 
group, consisting of eight certain tracts they own a four-fifths un- 
divided interest in fee. In  a third group, consisting of two certain tracts, 
they own a seven-tenths undivided interest in fee. In  a fourth group, 
consisting of four certain tracts, they own a one-fourth undivided in- 
terest in fee. -4nd fifth, in one certain tract they own 318/360th in- 
terest in fee. 

And the Clerk finds that  the petitioners own a life estate in the 
remaining fractional interests in all the tracts,-and that the remaind- 
er, after the life estate of ithe petitioners Robert L. Davis 111, Janie 
Davis Griffin and Margaret Davis Allen, was devised by the late R. L. 
Davis to the "nearest of blood kin" of the said petitioners respectively. 

And the Clerk finds that  as of this date the nearest of blood kin 
(1) of Robert L. Davis I11 is Margaret Elisrabeth Davis, his daughiter, 
(2) of Margaret Davis Allen are (a )  W. -4. Allen I11 and (b)  Frances 
Marion Allen, her son and daughter, and (3) of Janie Davis Griffin 
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is Francis Millard Griffin, her son, but tha t  who will be included in the 
class of nearest blood kin to each can be determined and ascertained 
only at the death of each life tenant, the respedive petitioners; and 
that,  therefore, as of this date, each of their respective children has 
a contingenlt remainder in a one-third undivided interest in each of 
the traats of land grouped in each of the five different categories as 
above stated. 

And $the Clerk further found: 
"FOURTEENTH: All of the parties to this proceeding are tenants 

in common or joint tenants of the lands described as aforesaid and 
that  the petitioners are entitled to the relief sought in ,this proceeding. 

"FIFTEENTH: That  an actual division and partition of the lands 
described as aforesaid can be made among and between the parties 
of this action according  to present values. 

"SIXTEENTH: That  the petitioners, tenants in common, and joint 
tenants have in their petition rzquested that the Commissioners allot 
their several shares owned by petitioners in fee simple to them in 
common as one parcel and that  suoh a division will not be injurious 
or detrimental to any co-tenant or joint tenant. 

"SEVENTEENTH: That  this Court has jurisdiction of this cause 
and i t  has the authoriity to grant the relief sought by petitioners." 

Therefore the Clerk "Ordered, Adjudged and Decreed that the peti- 
tioners as tenants in common or joint tenants of the lands described 
as aforesad are entitled as a matter of right to the partition of the 
lands so held in common to the end that  they might have and enjoy 
their share, owned in fee simple, in severalty. 

( 6  . that  the petitioners as tenants in common or joint tenants 
shall have allotted their several shares owned by the petitioners in 
fee simple to t,hem in common, as one parcel. 

I I * . .  that  the Commimioners hereinafter appointed by this Court 
shall allot to Robert L. Davis 111, Margaret Davis Allen, and Janie 
Davis Griffin, as life tenants with remainder over to the nearest of 
blood kin of the said Robert L. Davis 111, Margaret Davis Allen, and 
Janie Davis Griffin, the proportions in the said lands that  are so held 
by them tts life tenants, which said life estate with remainder over to 
the nearest of blood kin of each of the said petitioners shall be al- 
lotted to  them in common as one parcel. 

I I * . .  that Arch J .  Flanagan, A. W. Bobbitt and B. 31. Lewis 
be, and they are hereby appointed Commissioners to partition the 
lands as hereinabove described and as hereinabove set out and to allot 
t o  said tenants in common or joint tenants said lands as hereinabove 
set out. 

( ( * i t *  that if said Commissioners find it impossible otherwise to  
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partition said lands fairly and equitably that  they shall charge the 
more valuable dividends with such sums of money as they may think 
necessary to  be paid t o  the dividends of inferior value in order to 
make an equitable partition and within 60 days after notification of 
their appointment shall make to this court a full and ample report of 
their proceedings as by law provided." 

To  the foregoing order the defendant respondent Sam B. Underwood, 
Jr., guardian ad litem, excepted, and appealed to Superior Court. And 
being heard by Bundy, resident Judge of Third Judicial District, upon 
the "pleadings filed, exhibits offered, argument and admissions of 
counsel," and defendants contending that  the Clerk of Superior Court 
of Pitt County did not have jurisdiction to grant the relief sought by 
the petitioners and that  there is error in the judgment of the Clerk, 
the Judge entered order tha t  [tihe judgment of the Clerk be, and the 
same is "in all respects ratified, confirmed and approved." 

Defendants appeal to Supreme Court and assign error. 

Lewis & Rouse for plaintiffs, appellees. 
Underwood R. Everett for respon,dents, appellants. 

WINBORNE, C. J .  The appellant states, and rthe appellees agree, 
that  the question involved on this appeal ie substantially as follows: 

D o  the petitioners, owning in fec undivided interests in several tracts 
of land, and also owning life estates in the balance of the undivided 
interests in the same tracts of land, have the right, as against con- 
tingent remaindermen, to  partition tlhe several tracts of land so that  
petitioners may hold some ltracts in fee and in common, and the re- 
mainder of the tracts be held by them as life tenants with remainder 
over? 

The petitioners are not asking for a partition as between them- 
selves and the relnaindermen as to  the fracltional shares of real estate 
in which the petitioners as life tenant and the remaindermen are con- 
cerned. They are seeking a parlition separating these fractional in- 
terests from the fractional interest in which they have the fee- so 
that  they may know the boundaries of the real estate they own in fee, 
distinct from the boundaries of that in which they as life tenants 
and the defendants as contingent rcmaindermen are inferested. 

I n  the light of our statute pertaining to pa~ti t ion,  Chapter 46 of 
General Statutes, as interpreted by decisions of this Court, i t  is held 
that the question merilts an affirmative answer. 

In  this State pertaining t o  partition of real estate it is providcd by 
statute, G.S. 46-3, that "one or more persons claiming real estate as 
joint tenants or tenants in common may have partition by petition 
to the Superior Court." Such partition "shall be by ~pecial  proceeding. 
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and the procedure shall be the same in all reapects as prescribed by 
law in special proceedings except as modified" in the statute, G.S. 46-1. 

And it  is provided in G.S. 46-23 that  the existence of a life estate in 
any real estate shall not be a bar t o  a sale for partition of the remaind- 
er or reversion therof, and "for the purpose of partition the tenants 
in common or joint tenants shall be deemed seized and possessed as if 
no life estate existed." See Richardson v. Barnes, 238 N.C. 398, 77 S.E. 
2d 925, and cases cited. 

Therefore the proceeding, if adversary, must be instituted by a ten- 
ant in common against his co-tenant, deeming the remaindermen as 
"seized and possessed as if no life estake existed." Richardson v. 
Barnes, supra, and cases cited. 

Indeed a tenant in common is entitled as a matter of right to  par- 
tition of real estalte held in common, to the end that  he may have and 
enjoy his share therein in severalty. Barber v. Barber, 19.5 N.C. 711, 
143 S.E. 469, and cases cited. And, as held in Richardson v. Barnes. 
supra, a person owning an estate for life may join in the proceeding. 
G.S. 46-24. 

Therefore the judgment from which appeal is taken is affirmed. 
and the cause will be remanded t o  the Clerk of the Superior Court of 
Pi t t  County for further proceedings accordant ~ i t h  law. 

Affirmed. 

A. McDANIEL. JR.  v. REVEREND AUBREY T. QUAKENBUSH A m  

FRED WEAVER ET AL. TR~STEES.  ARD YATES HSRBISON. ET AT.. 

(Filed 8 October, 19.78) 

Pleadings 8 19e- 
If any portion of a complaint alleges facts sufficient to constitute a 

muse of action, or if facts sufficient for that pui-pose ran be reasonably 
and fairly gathered from it, the pleading is good a s  against demurrer. 

Pleadings 6 15- 
-4 deninrrer admits the trnth of all allegations of fact contained in 

the complaint and all inferences of fact nrbich may be reasonably drawn 
therefroni. 

Injunctions # 13-Whcre serious controversy exists ten~porary 
order t o  prewrve the  s tatus  quo will ordinarily be continued to the  
hearing on the  merits. 

1-pon the hearing of an order to show cause why a temporary re- 
straining order should not be continued to the final hearing, the merits 
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of the action a r e  not involved, and where the complaint alleges that  de- 
fendants a re  threatening to sell realty of the church in question and 
divert Its building fund pursuant to a n  election of the congregation im- 
pmperly called, the result of which was brought aboutt by undue in- 
fluence, coercive, or fraudulent means, the temporary arder restraining 
defenqants from transferring the real estate or expending any portion 
of the. church's building fund is properly continued until t h e  final hear- 
ing, although such restraining order would not preclude the church 
from thereafter holding a n  election bearing on the question or fro111 
approving or disapproving the action b k e n  a t  the election. 

4. Religious Societies 2- 

Where a church has no written consti~tutlon or bylaws, the manner 
of calling meetings for the purpose of ascertaining the will of the mem- 
bers of the church should be governed by the esitablished customs and 
practices of the church, and a majorilty of its membership, ordinarily, 
controls the right to the use and t;itle to the property. 

PABKEB, J., nat  slitting. 

APPEAL by defendants from Moore (Dan K.), J., March 29 Civil 
Term 1958 of CLEVELAND. 

This is a civil action instituted by the plaintiff on behalf of him- 
self and other members of the First Baptist Church of Kings Moun- 
tain, North Carolina, to restrain \the defendants from proceeding 
further pursuant t o  the result of an alleged illegal election held in 
said church on 23 October 1957; and from unlawfully diverting and 
using fhe building fund of said church, in the sum of $88,000, for a 
purpose other than that  for which i t  was specifically donated by the 
plaintiff and other members of the church; and further from dispasing 
of any church property until a final disposition of the cause. 

Among other things, i t  is alleged (1) that  during the moncth of Oc- 
tober 1956, the ohurch upon recommendation of the Board of Deacons 
held an election to determine whether or not the church would pur- 
chase 2.6 acres of land near the city limits of the City of Kings Moun- 
tain, on U. S. Highway 74, for the sum of $12,000 for the purpose of 
relocating the church on said 2.6 acres of land; that the purchase of 
said land was rejected by a unanimous vote of the congregation. (2) 
That,  thereafter, ten members of the church obtained an option and 
later purchased the 2.6 acres of land and offered i t  as a gift to the 
church, provided the church would dispose of its present property and 
build on the new site. (3) "That during the latter part of the year 
1957 the ten members aforementioned, who acquired an option on 
said property, together with the pasltor of the First Baptist Church, 
illegally and inlproperly called for a new elmtion to be held on Oc- 
tober 23, 1957, to determine whether or not the congregation of the 
First Baptist Church should accept the gift of 2.6 acres and relocate 
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the church thereon. This eleotion was not called by the Board of 
Deacons or the congregation or any other governing body of eaid 
church and, therefore, was contrary to  past precedents in regard t o  
oalling an election within the First Baptist Church of Kings Mountain 

, l  . (4) That  the Reverend Aubrey T. Quakenbush, pastor of the 
ohurch, during the months of September and Oatober 1957, acting 
with the authority of an "illegally elected Board of Deacons and using 
church funds and church bulletins, began an extensive and malicious 
camp&gn through lthe use of bulletins, t o  exert undue and fraudulent 
influence on the members of the congregation of the First Baptislt 
Church of Kings Mountain, to coerce the said members to  vote for 
relocating the said church." (5) "That on October 23, 1957 an elec- 
tion was held and 235 members voted to accept the gift of 2.6 acres, 
more or less, and relocate the church on that lot, and 163 members 
voted not to accept the gift and relocate the said church." (6)  "That 
since said eledion, 216 members of the First Baptist Church of Icings, 
Mountain, tog~ther  with this plaintiff, have indicated their desire to 
keep the church on its present location and t o  carry through with the 
plans previously made of constructing a new church on the present 
location." (7) "That since eaid eleotion, the First Baptist Church of 
Kings Mountain, through its governing bodies, has begun to make 
immediate plans toward relocating the old church and disposing of 
the assets belonging to said church." (8) "That if the dcfendants are 
allowed ,to proceed under the illegal elmtion of October 23, 1957; t o  
alter or destroy the present church building; or use the special build- 
ing fund collected as set forth herein as they now propose to use 
same, the plaintiff and all other members of the church will be caused 
irreparable damage." 

A temporary order restraining the defendants "from dispusing and 
transferring, in any manner, any of the real estate belonging to the 
First Baptist Church of Icings Mountain, North Carolina and * 
from disposing of and transferring, in any manner, the building 
fund of the First Baptist Church of Kings Mountain, North Car- 
olina," was entered on 18 January 1958. The court set a date for the 
defendants to  appear and show cause, if any, why the restraining 
order should not be continued to the hearing. I n  the meantime, the 
defendants filed a demurrer to the complaint on the ground that  the 
complaint does not state a clause of action. 

When this matter came on for hearing on the show cause order. the 
demurrer was overruled and the restraining order was continued until 
the final hearing. The defendants appeal, assigning error. 

Davis (e: Whi te ,  Kennedy,  Mahoney & 1lfzi11. Horn & Wes t  for 
plainiff appellees. 
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Mullen, Holland & Cooke for defendant appellants. 

DENNY, J. The appellanb a k g n  as error the overruling of their 
demurrer and the continuance of the restraining order until the final 
hearing. 

A demurrer to a complaint on the ground that  it does not state facts 
sufficient to constitute a oause of action should be overruled if the 
complaint, when liberally construed in favor of the pleader, alleges 
facte sufficient to constitute a oause of action. Or, to put it another 
way, if any portion of a complaint alleges faots sufficient to cons~ti- 
tute a cause of action, or if facts sufficient for that purpose can be 
reasonably and fairly gathered from it, the pleading will aurvive a 
demurrer. Bryant v. Ice Co., 233 N.C. 266, 63 S.E. 2d 547, and cited 
cases. See also Bailey v. Bailey, 243 N.C. 412, 90 S.E. 2d 696; Work- 
man v. Workman, 242 N.C. 726, 89 S.E. 2d 390; Batchelor v. Mitchell, 
238 N.C. 351, 78 S.E. 2d 240. 

A demurrer admits the tmth  of all allegetions of fact contained in 
the c~mpla in~t  and inferencas of fact reasonably drawn therefrom. 
Mills Co. v. Shaw, ComJr. of Revenue, 233 N.C. 71, 62 S.E. 2d 487; 
Read v .  Roofing Co., 234 N.C. 273,66 S.E. 2d 821; Stribbling v. Lamm, 
239 N.C. 529,80 S.E. 2d 270; Belch v. Perry, 240 N.C. 764, 84 S.E. 2d 
186. 

We are not dealing with the merits of this controversy but only 
with the allegations of the complaint. Furniture Co, v .  R.R., 195 N.C. 
686, 143 S.E. 242. However, whether the meeting on 23 October 1957 
was properly or improperly called, if the plaintiff can show upon 
the final hearing that the result of the election complained of was 
brought about by undue influence, coercive, or frauduleni means, as  
alleged, the eleotion should be set aside. 

The restraining order as we interpret it, reatrains the defendants 
from selling and transferring any of the real estate belonging to the 
First Baptist Church of Kings Mountain, North Carolina, and also 
forbids them from disposing, transferring, or expending any portion 
of the building fund of the church in connection with the relocation 
of the church, until the final hearing on this cause, unless otherwise 
ordered by the court. 

We do not interpret the order complained of to restrain t,he church, 
in any manner, from holding an election bearing on the question of 
the removal of the church, or any other qu&ion that may properly 
come before it, save and except in the respects enumerated herein- 
above. The church is free to approve or to  rescind tghe action taken 
on 23 October 1957, if i t  dmires to do so. 

Since it appears from the record that this Church haa no written 
conetitutivn or bylaws, the manner of oalling meetings for the pur- 
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pose of ascertaining the will of the members of the church should be 
governed by the customs and practices of the church as ,they have 
been observed and practiced through the years relating to such mat- 
ters. A majority of suoh membership, ordinarily, controls the right 
to the use and tible ,to church property. Reid v. Johnston, 241 N.C. 
201, 85 S.E. 2d 114; Diz v. Pruitt, 194 N.C. 64, 138 S.E. 412. There 
is no dodrinal departure involved in this aotion aa in Reid v. Johnston, 
supra. 

The rulings of the court below, overruling the demurrer and con- 
tinuing the restraining order until the final hearing, will be upheld. 

Affirmed. 

PARKER, J., not sitking. 

STATE V. JAMES R. W-QLKER, JR. 

(Filed 8 Ootober, 1958.) 

1. Indictment and Warrant fj 0- 
An indictment must charge each element of the offense of which de- 

fendant is accused with such cenbainty as to identify the offense and 
protect the accused from being twice put  in jeopardy for the same 
offease, enable the accused to prepare for trial, and enable the court 
to proceed to judgment. 

Whmile a n  indictment for a statutory offense is ordinarily sufficient 
if i t  follows the Language of the statute, if the statute characterizes 
the offense in mere general or generic terms or does not sufficiently de- 
flne the crime or  set forth all  i b  essential elements, the language of 
the statute must be supplemented (by other allegations so as  to set forth 
intelligently and explicitly every essential element of the offense. 

8. Indictment and Warrant 8 14: Criminal Law @ 121- 
Insufficiency of an indiotment l t ~  charge the commiseion of any crim- 

inal offense is properly presented by motion to quash, but may also be 
raised by motion in arrest of judgment, or the Supreme Court may take 
wgnizance of such defect ex mero motu. 

4. Elections fj 12- 
A n  indictment charging that  defendant unlawfully and willfully by 

his own boisterous and violent conduct dislturbed a named registrar 
while in the performance of her duties in examining a named applicant 
for registration, is insufficient, it being necessary that  the langnage of 
the statute, G.S. 163-196, be supplemented by averments particularizing 
the crime with sufficient certainty to protect the accused froni subse- 
quent prosecu,tions for the same offense. 

PABKEB, J., not sitting. 
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APPEAL by defendant from Momis, J., at March-April 1958 Term 
of NORTHAMPTON. 

Criminal prosecution upon a bill of indictment charging "that Jainea 
Robert Walker, Jr., late of the Cdunty of No~thampton, on the 12th 
day of May in the year of our Lord, One thousand nine hundred and 
fifty-six, with force and arms, aft and in the County aforesaid, did 
unl'awfully and willfully by his own boisterous and violent conduct 
disturb one Helen H. Taylor, a duly qualified, appointed and acting 
registrar for the May 1956 Democratic Primary for lthe voters of Sea- 
board Township in NoAhampton County while in the performance 
of her duties as such registrar, to wit: While examining one Mark 
Johnson, an applicant for registration against the form of the statute 
in such case made and provided and against the peace and dignity 
of the Sttrte." 

The record discloses that prior to  pleading to the bill of indicltment, 
defendant made motion to qussh the bill. The motion was overruled, 
and defendant excepted. This is Exception 1 in statemen$ of case on 
appeal. 

Upon motion of defendanb the court ordered the Solicitor for the 
State to file a bill of particulars. This was done. 

The oase was submitted to the jury upon evidence offered by the 
State- the defendant resting his cme without offering evidence. Mo- 
tion of defendant for judgment as of nonsuit wss denied. Exception. 

The jury returned a verdict of guilty as charged. Defendant *then 
moved in arrest of judgment, and for a new trial by reason of errors 
allegedly committed by the court during the progress of the trial. The 
motion wtts denied. Exception. And from judgment then pronounced, 
a jail sentence of four months, suspended upon certain condition@. de- 
fendant ~tppeals to the Supreme Court and assigns error. 

Attorney General Malcolm B. Seawell, Assistant Attorney General 
Ralph Moody, for the State. 

Taylor & Mitchell, and R. 0. Murphg lor defendnnt, appellant. 

WINBORNE, C. J. The bill of indictment under which defendant 
stands convicted is founded upon the statute G.S. 163-196, which 
provides that "Any person who shall, in connection with any primary 
or eleotion in this State, do any of the acts and things declared in this 
seotion to be unlawful, shall be guilty of a misdemeanor, and upon 
convictioi~ shall be fined or imprisoned, or both, in the discretion of 
the court." And the statute further provides that "It  shall he unlaw- 
ful)) . . ( I  (4) for any person to be guilty of any boisterous conduct 
so as ;to disturb any member of any elmtion or any registrar or judge 
of elections in the performance of his duties as imposed by law." 
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In  the light of the provisions of the statute, G.S. 163-196, this Court 
ie constrained to hold that  the bill of indictment here involved fails 
to panticularize the crime charged, and is not sufficiently explicit to 
protect the accused against subsequent prosecutions for the m e  
offense. S. v .  Scott, 241 N.C. 178, 84 S.E. 2d, 654. 

In  the Scott oase i t  is declared by the Court that  "the allegations 
in a bill of indictment must particularize the crime charged and be 
sufficiently explicit to  protect the  defendant against a subsequent 
prosecution for hhe same offense." 
Indeed i t  is stated in S. v .  Greer, 238 N.C. 325, 77 S.E. 2d 917, that  

"&he authorities are in unison that an indictment, whether rut common 
law or under a statute, to be good, must allege lucidly and accurately 
all the essential elements of trhe offense endeavored to be charged. 
The purpose of such consti~tutional provision is (1) such certainty 
in the &dement of the accusation as will identify the offense with 
which the accused is sought to be charged; (2) to protect the accused 
from being twice put in jeopardy for the same offense; (3) b enable 
the aocused to prepare for trial; and (4) to  enable the court, on con- 
viction or plea of nolo contendere or guilty, (to pronounce the serhxce 
according to the righb of the case," citing S. v .  Cole, 202 N.C. 592, 163 
S.E. 594; S. v. Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v .  Morgan, 
226 N.C. 414, 38 S.E. 2d 166; S. v .  Miller, 231 N.C. 419, 57 S.E. 2d 
392; S. v. Gibbs, 234 N.C. 259, 66 S.E. 2d 883. 

To  like effeot are decisions of this Court in cases both before and 
since the above summation of the prinoiple. Among these are: S. v .  
Raynor, 235 N.C. 184, 69 S.E. 2d 155; S. v.  Thorne, 238 N.C. 392, 78 
S.E. 2d 140; S. v. Strickland, 243 N.C. 100, 89 S.E. 2d 781; S. v .  
Burton, 243 N.C. 277, 90 P.E. 2d 390. 

And while i t  is a general rule prevailing in this State that  an in- 
dictment for a statutory offense is sufficient if the offense be chwged 
in the words of the statute, S. v .  Jackson, 218 N.C. 373, 11 S.E. 2d 
149, the rule is inapplicable where as here the words do not in them- 
selves inform the accused of the specific offense of which he is ac- 
cused, so as to enable him to prepare his defense or plead his con- 
viction or acquittal as a bar to further prosecution for the same of- 
fense, as where the statute characterizes the offense in mere general 
or generic terms, or does not sufficiently define the orime or set forth 
all its essential elements. In  such situation the shtutory words must 
be supplemented by other allegations which so plainly, intelligibly 
and explicitly set forth every essential element of the offense as to 
leave no doubt in the mind of the accused and the court as to the 
offense intended to be charged. S. v .  Cox, 244 N.C. 57, 92 S.E. 2d 413, 
and cases cited. See among ohhers S. v .  Watlcins, 101 N.C. 702, 8 S.E. 
346; S, v .  Whedbee, 152 N.C. 770, 67 S.E. 60; S. v.  Ballangee, 191 
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N.C. 700, 132 S.E. 795; S. v .  Cole, supra; S .  v .  Oibbs, supra; 8 .  v. 
Greer, supra; S. v .  Eason, 242 N.C. 59, 86 S.E. 2d 774; 5. v .  Harvey, 
242 N.C. 111, 86 S.E. 2d 793; S. v. Strickland, supra; S. v. Jordan, 
247 N.C. 253, 100 S.E. 2d 497. 

A defeot appearing in a warrant or bill of indiotment can be taken 
advantage of only by mation to quash, aptly made, or by motion in ar- 
reet of judgment. S. v. Lucas, 244 N.C. 53, 92 S.E. 2d 401. 

The mwt  appropriate method of raising the question as to whether 
the bill of indictment charges the commission of any criminal offense 
is by motion to quash. Yet motion in arrest of judgment may be 
used to the same end. S. v. Cochran, 230 N.C. 523, 53 S.E. 2d, 663; 
S. v .  Raynor, supra; 8. v. Thorne, supra; 8 .  v .  Scott, supra; S, v .  
Faulkner, 241 N.C. 609, 86 S.E. 2d 81. 

Indeed if the offene is not sufficiently oharged in hhe indictment, 
this Court, ex mero motu, will arrest the judgment. See S. v. Watkins, 
mpra; 8. v .  Thorne, nrpra; S. v. Stonestreet, 243 N.C. 28, 89 S.E. 
2d 734; S. v. Lucns, supra; S. v. Jordan, supra; S. v. Banks, 247 N.C. 
745, 102 S.E. 2d 245; S. v. Helms, 247 N.C. 740, 102 S.E. 2d 241. 

Applyi~~g these principles of law, the bill of indictment, here involv- 
ed, will be and i t  is hereby quashed. Hence verdiclt rendered and the 
sentence imposed are vacated. 

Bill Quashed- Judgment Vacated. 

PARKER, J . ,  not &thing. 

STATE v. DURWOOD REESE SWARINGEN A X D  
GEORGE LESLIE THOMAS. 

(Filed 8 October, 1958.) 

1. Criminal Law Q 82- 
Defendants' pleas of not guilty place the burden on the State of pror- 

ing beyond a reasonable doubt each essent.la1 element of the offenses 
charged. 

2. Criminal Law Q 108- 
In  the absence of a judicial admission, the assumption by the court 

that  any fact conltroverted by defendant's plea of not guilty has been 
established, is error, nstwitbtanding the expression of opinion may 
have been unintentional o r  inadventwt, and notwithstanbing the mnn- 
ner in which counsel examined the witnesses or argued the case to the 
jury. 

8. Automobiles Q 74 -  
In  prosecutions under G.S. 20-138 and G.S. 20-140, i t  is error for the 

court. in the face of defendants' pleas of not guilty, to assume in its 
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cbarge that it had been eetablished that one of the defendants was 
operating the mator vehicle at the time in quation. 

PABKER. J., not sitting. 

APPEAL by defendants from Crissman, J., March 3, 1958 Term of 
JONES. 

Defendant Swaringen was charged in a bill of indictment with (a )  
owatine: a motor vehicle while under the influence of intoxicating 
liquors in violation of G.S. 20-138, and (b)  careless and heedl& 
operdion of a motor vehicle in violation of G.S. 20-140. 

Thomas was charged in a bill of indictment wihh a violation of G.S. 
20-138 by aiding a& abetting Swaringen in the operation of a motor 
vehicle while Swaringen was under the influence of intoxicating liquors. 

The State submitted ,to a no1 prm as to the second count in the 
bill which charged Swaringen witih reckless driving in violation of G.S. 
20-140. The causes were consolidated. Each defendant entered a plea 
of not guilhy. The jury found defendanlts guilty. Judgment was en- 
tered on the verdick and defendants appealed. 

Attorney General Seawell and Assistant Attorney General McGal- 
liard, for the State 

Larkins & Brock for defendan.t appellants. 

RODMAN, J. The crime with which defendant Swaringen waa 
chwged consists of two essential elements: (1) driving a motor ve- 
hicle on the public highways, and (2) operation of such vehicle while 
under the influence of intoxicating liquors. 5'. v. Hairr, 244 N.C. 506, 
94, S.E. 2d 472. 

The criminal charge directed at defendant Thomas consists of 
these two elemenb plus the asserted fact that he aided and abetted 
in such operation. 

Defendants' pleas of not guilty put in issue each essential element 
of the crimes charged. S. v. McLamb, 235 N.C. 251, 69 S.E. 2d 537; 
S. v. Cuthrell, 233 N.C. 274, 63 S.E. 2d 549; S. v. Brown, 225 N.C. 22, 
33 S.E. 2d 121; S. v. Yow, 227 N.C. 585, 42 S.E. 2d 661. 

The State had the burden of establishing beyond a reasonable 
doubt each element of the crime. Proof must be made without in- 
timation or suggestion from the court that the controverted facts 
have or have not been established. G.S. 1-180. 

The assumption by the court that  any f a d  controverted by a 
plea of not guilty has been established is prejudicial error. S, v. 
Cuthrell, 235 N.C. 173, 69 S.E. 2d 233; S. v. Love, 229 N.C. 99, 47 
S.E. 2d 712; S.  v .  Snead, 228 N.C. 37, 44 S.E. 2d, 359; S. v. Minton, 
228 N.C. 15, 44 S.E. 2d 346; Ward v. Mfg. Co., 123 N.C. 248. 
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The fact that the expreseion of opinion was unintentional or inad- 
vertent does not make i t  less prejudicial. S. v. Canipe, 240 N.C. 60, 
81 S.E. 2d 173; Miller v .  R.R., 240 N.C. 617, 83 S.E. 2d 533; 8. v .  
Shinn, 234 N.C. 397, 67 S.E. 2d 270; S. v .  Simpson, 233 N.C. 438, 64 
S.E. 2d 568. 

Nor does the manner in which counsel examines the witnacraea or 
argues the case to the jury justify the court in assuming the existence 
of an essential fact. S. v. Ellison, 226 N.C. 628, 39 S.E. 2d 824. There 
must be tr judicial admission before the exi&ence of an essential ele- 
ment of a crime oan be stated as a fad. S. v. Hairr, supra. 

The State put on only one witnew who Wif i ed  he saw the car in 
operation. He swore three people were on the front seat, that Swarin- 
gen was driving, Thomas sat next to him, and the third person was 
on the extreme right. This witness expressed athe opinion that Swarin- 
gen was under the influence of intoxicants. There was other evidence 
tending to establish thah Swaxingen was in an intoxicated condition 
shortly after the automobile ran into a tree. There was evidence tend- 
ing to show a confession of Thomas tbat  he owned and had control 
of the automobile and permitrted Swaxingen to operate i t  with knowl- 
edge of haringen's  condition. The evidence offered by the State 
was ample to go to the jury and support a verdict of guilty. 

Defendants offered no evidence but relied on their pleas of not guilty 
and the presumption of innocence raised thereby. 

The court, after reading trhe statute, G.S. 20-138, told the jury: 
"Now in this case the defendant Swaringen was the driver of the 
vehicle, the m d o r  vehicle; he is charged with actually driving on a 
public highway while under the influence of some intoxict~ting bever- 
age; and the defendant Thomas is charged with being an aider or an 
abetter and charged as a principal, because of the situation." 

Defendants excepted to the foregoing charge. 
The &atanent in the quated podion that Swaringen was the driver 

of the vehicle wm emphasized when the court came to give the con- 
tentions of the State and of defendants. The State's contention was 
expressed in this manner: "Now, members of the jury, the State says 
and contends from this evidence that you should be satisfied beyond 
a reasonable doubt that the defendant Swaringen was under the in- 
fluence of an intoxicating beverage as he drove this motor vehicle 
across Highway 17 from a street in Maysville, and that  therefore you 
ought to return a verdict of guilky as to him . . ." 

The contentions of the defendante were stated thus: "Now, members 
of the jury, the defendants, on the other hand, say and contend that 
there isn't any evidence here that would be sufficient to satisfy you 
thah either one of them was under the influence to the point where 
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either their mental or physical faculties were appreciably impaired 
and cause them not t o  have the normal control . . ." 

It is true that  the court charged ,the jury that to convict i t  had to 
find beyond a reatanable doubt thrut defendant Swaringen was rtt the 
time charged driving Dhe automobile on a public highway, and that 
he had drunk a sufficient, quantity of intoxicating beverage to cause 
him to lose the normal control of his bodily or mental faculties; but 
a reading of the entire charge impels the conclusion that the only con- 
troverted fa& which the jury wrts expecrted to determine was whether 
Swaringen was under the influence of intoxicating liquors. 

Before Swaringen could be wnvioted the jury had to find, without 
an intimation or expression of opinion from the trial judge, that he 
was operating a motor vehicle on the highways. Since the jury has 
not found, on a charge free from a prohibited expression of opinion, 
that Swaringen was the operator of the motor vehicle, i t  follows that  
neither defendant has been properly convicted of the crimes charged 
in .the bills of indictment. 

New Trial. 

PARKER, J., not sitting. 

D. -4. ROERUCK v. THE CITY O F  NEW BERN, A MUNICIPAL CORPORATIOX, 
AND HON. C. E. HANCOCK, JUDGE OF MUNICIPAL RECORDER'S COURT, 
NEW BERN, NORTH CAROLINA. 

(Filed 8 October, 1958.) 

1. Mandamus 1: Constitutional Law Q 29- 
The provisions of G.S. 7-204 that  upon demand for a jury in prowc11- 

tions in a municipal recorder's court the cause should be tried in the 
same manner as actions before a justice of t h e  pmce upon like demand, 
establish a jury of six by reference to Article IV, Seotion 27, of the 
State Constitution, and G.S. 7-150. 

2. Same- 
Where a statute declares that criminal offenses below the grade of 

felony committed wbthin the corpomte limits of a municipality or with- 
in five miles thereof a re  petty misdemeanors within the jurisdiction of 
the municipal recorder's count, G.S. 7-190 (1) and (3), the State Con- 
stitution. Article I, Section 13, authorizes the legisla~ture to provide 
means of trial other than by conimon law jury. 

8. Courts 8 14: Criminal Law 8 1- 
Statutory provisions for a jury of twelve, applicable solely to ciril 

actions in a municipal recorder's court, G.S. 7-260, G.S. 7-252, cannot 
be invoked by a defendant in a criminal prosecution in such court a s  
the basis for demand for a jury of twelve in the face of s t a t u , t ~ s  estab- 
lish,ing a jury of six in  criminal prosecution in such coul't. 
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PABKEB a m  RODMAH, JJ.,  took no part in the welderation or decieion of 
this caw. 

APPEAL by plaintiff from Parker, J., May, 1958 Term, CF~AVEN SU- 
perior Court, 

Civil action for mandamus to compel the defendants to provide a 
jury of twelve for the trial of a criminal action (driving drunk) pend- 
ing against the plaintiff in the Municipal Recorder's Court of New 
Bern. It is stipulated bhe defendanit in the criminal &ion (the plain- 
tiff here) made a motion for a jury of twelve and the motion was de- 
nied. 

The recorder filed an answer in which he dated ". . . the sole mat- 
ter in controversy here is whether the jury shall be c o m p e d  of six 
or twelve men. . . . This answering defendant has . . . conoluded ithat 
the plaintiff is not enititled to a trial by a jury of twelve men, but by 
a jury of six men." 

The City of New Bern demurred on the ground that i t  had no con 
trol over the operahion of tihe muniaipal court. From a judgment dis- 
missing the action as to bobh defendanb, the plaintiff appealed. 

Charles L. Abernethv, Jr., for plaintiff, appellant. 
A. D. Ward for defendants, appellees. 

HIGGINS, J. Mandamus is an extraordinary remedy designed to 
enforce clear legal rights or to compel performance of ministerial 
duties enjoined by law. Hospital v.  Wilmington, 235 N.C. 597, 70 S.E. 
2d 833; Hayes v .  Renton, 193 N.C. 379, 137 S.E. 167; Person v. Watts, 
184 N.C. 499, 115 S.E. 336; State v. Justices, 24 N.C. 430. 

I n  this action it may be doubted whether ,the plaintiff's allegations 
are sufficient to entitle him, by mandamus, to challenge 'the jury of 
six in the municipal recorder's court or whether he should try his case 
and, if the decision is adverse, appeal to the superior court where pro- 
vision is made for trial by common law jury of twelve. If it be con- 
ceded that mandamus from the superior court is the proper remedy 
to compel a recorder's court to provide a lawful jury, the plaintiff is 
still in the woods until he shows the jury avail'able to him is an un- 
lawful one. 

The Munioipal Recorder's Court of New Rern was created pursuant 
to provisions of Anticle 24, Chapter 7, General Statutes. (G.S. 7-185 
to 7-217, inclusive.) The article refers to municipal recorders' courts. 
S&on 7-204 provides: "In all trials in the wur t  upon demand for 
a jury by the defendant or the prosecuting attorney representing the 
State, the recorder sthall t ry the same as is now provided in actions 
before a justice of the peace wherein a jury is demanded. And the 
same procedure as is now provided by law for jury trials before a 
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justice of the peace shall apply." 
The Constitution of North Carolina, Article IV, Section 27, and 

G.S. 7-150 provide: "When an issue of faot shall be joined before a 
justice, on demand of either party thereto, he shall cause a jury of 
six men to be summoned, who shall try the same." The jury in a 
municipal recorder's court, therefore, shall comist of six. The num- 
ber is determined by this reference with as much certainty as if actual- 
ly set out in Section 7-204. 

The legislature has declared, G.S. 7-190 (1) and (3) ,  that  criminal 
offenses below the grade of felony committed within the corporaie 
limits of the municipality or within five miles t,hereof are petty mis- 
demeanors. For wch o f f e w  Article I, Seation 13, of the State Con- 
stitution authorizes the legislature to  provide means of trial other 
than by (conamon law) jury. 

The plaintiff, however, atitempts to support his claim for a jury 
of twelve by invoking G.S. 7-250 and G.S. 7-252. The sections are 
part of Article 28 (G.S. 7-246 to 7-255, inclusive). The article refers 
exclusively to the civil jurisdiction of recorders' courts. Sedion 7-252 
provides: "The jury shall be a jury of twelve, and the trial shall be 
conduoted as nearly as possible as in the superior court." 

The reason for a jury of twelve in a civil acbion before a municipal 
recorder's court is made apparent by examination of G.S. 7-253, which 
provides for appeals in civil c a e s  from recorder's court t o  the superior 
court in term. The appeal is only "for errors assigned in matters of 
law, in the same manner as now provided for appeals from the superior 
court to the Supreme C o ~ ~ r t ,  with the exception that the record n ~ ~ y  
be typewritten instead of printed, . . . Upon such appeal the superior 
court may either affirm or modify the judgment of the recorder's court, 
or may remand the cause for a new trial." A jury trial is not avail- 
able in the superior court in a civil case. Therefore, a jury trial in the 
constitutiunal or common law sense (in a civil case) must be provided 
in the municipal recorder's court. It should be noted that  the proviso 
in Section 7-253 (trial de novo)  refers to appeals from the county 
recorder's court and not from a municipal recorder's court. The de- 
fendanlt's contention that  G.S. 7-252 must he resorted to for the pur- 
pose of determining the number required to constitute a jury in a 
criminal case is untenable. Applicable law provides for a jury of six 
and not twelve for criminal trials in the Municipal Recorder's Court 
of New Bern. 

We conclude, therefore, the recorder was correct in ordering a jury 
of six to try the case against the plainkiff. The judgment of the superior 
court dismissing this action is 

Affirmed. 
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PARKER AND RODMAN, JJ., tmk no part in  the consideration or de- 
&ion of ,hhia case. 

STATE v. JAMES C. CLENDON. 

(Filed 8 Ootober, 1958.) 

1. Criminal Law Q 181: Habeas Corpus Q 2- 
Where bills of ind,ictment for offenses each carrying a maximum im- 

primnment of ten years are m8olidated for judgment, G.S. 14-70, G.S. 
14-34, and on.ly me judgment Is entered thereon, sentence in excess of 
ten years is unwarran~ted, butt is not vdd ,  and when defendant has not 
served that  part of the sen'tence which is within lawful limits, he is not 
entitled to his discharge. 

2. Criminal Law 13 183, 16- 
Where sentence having a maximum in escess of that allowed by law 

is entered and thereafter sentence for another offense is imposed to b e  
gin a t  the expiration of the previous sentence, the muse will be re- 
manded for proper sentence in the flrst prosecution, giving defendant 
the  beneflt of  the time already served, and then remanded t o  the su- 
perior court of the county in which the second sentence was entered for 
the impwition of sentence ,to begin at the expiration of the flrst. 

Certiorari upon petition of James C. Clendon to review prison 
sentences imposed at the Ootober 1953 Term of the Superior Court 
of Madison County and the M m h  1958 Term of the Superior Court 
of CURRITUCK County. 

The petition, answer of the Attorney General, and certified copies 
of the records of the Superior Courb of Madison and Currituck Ooun- 
ties attached to and made a pert of the answer of the Attorney Gen- 
eral establish these facts: 

At the February 1953 Term of Madison Superior Court defendant 
was charged in a bill of indictment with larceny of property of a 
value of $400. Anather count in the bill charged him with breaking 
and entering. Defendant in open court entered a plea of guilty to each 
count. The counts were consolidated for the purpose of judgment. 
Whereupon the count entered judgment "that t~he defendant be con- 
f i n d  in the State's prison st hard labor for a period of not less than 
9 nor more than 15 years." Pursuant to this judgment commitment 
issued 23 February 1953. He is presently confined pursuant to this 
cornmi tment. 

At the March 1958 Term of Currituck Superior Court defendant 
was charged in a hill of indictment with an emape from the Maple 
Prison Camp of the SltEute Prison System where he was then serving 
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a sentence imposed upon a conviction of a felony. Upon trial had on 
defendant's plea of not guilty, the jury returned a verdict of guilty, 
whereupon judgment w a  rendered "that the defendant, be imprisoned 
in the State's Prison for the ,term of two years, to begin at the ex- 
piration of the 9-15 year sentence prisoner is now serving." 

Petitioner applied to Judge Clarkson of the Superior Court for a 
writ of habeas corpus, asserting in his petition his right to his dis- 
charge subtantially on the fa& as stated above. Judge Clarkson, 
by order dated 28 June 1958, denied the prayer without prejudice to 
prisoner's right to seek relief by applicrution for certiorari addressed 
to this Court. 

Attorney General Seawell and Assistant Attorney General Bruton, 
for the State. 

PER CURIAM. The prayer of petitioner is that this Court review 
the record and "issue an order directing that  petitioner be dischaxged 
from custody." 

The sentence i m ~ m e d  in Madison Oounrty is, as to the minimum 
time %he prisoner is ,io towe, within ithe l i m h  permitted by ~baitute; 
but the maximum -term set is beyond s b t u b r y  authorization. G.S. 
14-70, G.S. 14-54. The sentence imposed is nolt void in toto. Petitioner 
is not entitled to be released from custody. He has not served that 
part of the sentence which is within lawful limits. H a b w  corpus is, 
a,s Judge Clarkson held, not an appropriate means of correcting the 
errors of which prisoner can justly complain. S. v. Austin, 241 N.C. 
548, 85 S.E. 2d 924; S. v. Byers, 248 N.C. 744. Certiorari is the proper 
method to have the judgment corrected. 

The muse is remanded to the Superior Court of Mdi son  County for 
imposition of a sentence not in excess of sta.turtory autthsrization based 
on defendant's plea of guilty. The sentence imposed will be effective 
as of 23 February 1953 so that prisoner will have the benefit of the 
time already served. 

Vacating the sentence imposed in Madison County in 1953 makes 
uncertain the time when the senknce i m p e d  in Currituck is to begin. 
Upon the imposition of an authorized sentence in Madison County the 
c8ause will then be remanded to  Currituck for imposition of an ap- 
propriate sentence based on the verdict of guilty rendered at  the 
March 1958 Term of the Superior Court of Currituck County. 

Remanded. 
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MEARL N. TATUM v. EVELYN a. TIPPETT. 

(Filed 8 October, 1968.) 

APPEAL by plaintiff from Pless, J., Schedule "B" Term, 10 March 
1958, of MECKLENBGRG. 

Civil action to recover for personal injurie  allegedly sustained as 
a result of an automobile wreck on 30 July 1955. 

Some time during the afternoon of the above date the defendant 
drove her automobile to  the home of plaintiff on McClinhock Road, in 
the City of Charldte, for the purpose of visiting plaintiff. When she 
arrived, tne plaintiff was in bed with a heating pad on her neck and 
shoulders; she wais complaining about some aches. After vhiting for 
some time, the plaintiff suggested that  she must go to the grocery 
store. The defendant offered to take her and they left in defendant's 
car to go to the B & B Grocery on Central Avenue. The dtefendant was 
driving her car on McClintock Road where she was supposed to turn 
left into Iris Drive. The street was paved with asphalt and had loose 
rock and pebbles on i t ;  it had been raining and the street was wet. 
According to plaintiff's evidence, the defendant did not slow down, and 
almmt passed the int8ersectlion when she said, "Oh, I was supposed to 
turn here," and put on the brakes and the car swung around complete- 
ly to  the right and the left side of the car hit a telephone pole on 
McClintock Road. 

The evidence is conflicting as to plaintiff's injuries, especially as to  
whether or not her present condition was caused by injuries sustained 
in the automobile accident. 

The issues of negligence and damages were submitted to the jury, 
and the issue of negligence was answered in favor of the defe1idan;t. 

The plaintiff appeals, assigning error. 

McDou,gle, Ervin, Haracok & Snepp for plaintiff. 
Carpenter & Webb,  John G. Golding for defendant. 

PER CURIAM. We have carefully examined lthe plaintiff's excep- 
tiom and assignments of error and, in our opinion, no prejudicial e m r  
that would justify a new trial has been made to  appear. 

In  the trial below we find no error in law. 
No &or. 
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JOHNNIE STRICKLAND v. ROBERT LEE WILLIAMS 
AND ATHEA WILLIAMS. 

(Filed 8 October, 1968.) 

APPEAL by defend& Robert Lee Williams from Paul, J., a t  June 
1958 Civil Term of WILSON. 

Civil action to recover for personal injury and property damage 
as  result of automobile collision on 24 December, 1955, between the 
1951 Ford auton~obile owned and operated by plaintiff, and a 1950 
International pick-up truck owned by defendant Athea Williams and 
operated by defendant Robert Lee Williams. 

Plaintiff alleged in his complaint in substance that the collision 
was caused by actionable negligence of defendant Robert Lee Wil- 
lianzs; and defendants, answering, deny said allegations in the cam- 
plaint, and for further answer and new matter alleged as counkerclaim 
against plaintiff aver and say the collision was proximately caused 
by negligence of plaintiff to their damage in substantial amount. 

Plaintiff, replying, denies that he was negligent; and a.lm demurs to 
the cross-action. The demurrer was mstained. ,4nd the parties waived 
jury trial and agreed that the trial judge should find the facts and 
render judgment thereon. 

Thereupon the court found as a fact that, as proximate result of 
failure of defendant Robert Lee Williams to yield t o  plaintiff the right 
af way, plaintiff's automobile was wrecked and damaged in sum 
of $600.00, and plaintiff sustained personal injury and medical ex- 
penses in sum of $100.00; that plaintiff was operating his autoonobile 
in a reasonable and lawful manner and was not guilhy of any negli- 
gence which proximately claused the collision and damages resulting 
therefrom; but that Robert Lee Williams was not operating the truck 
as the agent, servant or en~ployee of Athea Williams, who was guilty 
of no negligence which proxinldely cautsed the collision and damages 
resulting therefrom. The court rendered judgment accordingly in favor 
of plaintiff and against defendant Robert Lee Williams, who excepts 
thereto arid appeals to  Supreme Coiirt. 

T a l m a d g e  L. iYarron for  p la in t i f f ,  appellee. 
Allen TB. Hnrrel l  f o r  d e f e n d a n f ,  appel lant .  

PER CURIAM. The only exception on this appeal is to the judgment. 
And the facts found are sufficient to and do support the judgment. 
Thus error is not made to appear. Hence the judgment from which 
appeal is taken is 

Affirmed. 
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MABLlL SMITH v. DICK MASON LUMBER COMPANY, INC. (ORIGINAL 
DEFEXDANT) AND PAUL QUEEN (ADDITIONAL DEFENDANT.) 

(Filed 8 Ootober, 1958.) 

APPEAL by original defendant from Sharp, 5. J., May-June 1958 
Civil Term of GASTON. 

The complaint alleges plaintiff, a guest of Paul Queen, was injured 
in a collis~on between Queen's truck and a truck of defendant lumber 
company, backed without adequate warning from a private entrance 
into the Gastonia-Dallas highway along which tihe Queen vehicle 
was traveling. The collision occurred about 6:30 a.m., 1 February 1957. 
The paved portion of the highway is 22 feet in width. I t  is alleged 
that  ttppella.ntls vehicle was without lights. I t  was rainy, foggy, and 
dark. Visibility wm limited to  50 feet according to plaintiff's testi- 
mony. Defendant's vehicle had been backed so as to occupy the en- 
tire width of the highway. Plaintiff seeks demages from the lumber 
company. 

Original defendant denied any negligence on its part causing injury 
to plaintiff but assented if in fact it was negligenlt, Queen was likewise 
negligent, entitling i t  to  contribution for any damages it was compelled 
to  pay. On its motion Queen wns made an additional defendant. 

Responding to appropriate issues, the jury found plaintiff was in- 
jured by the negligence of defendant lumber company, that  Queen did 
not contribute thereto, and the amount of plaintiff's damage. 

Judgment was entered in conformity with the verdiot. Defendant 
lumber company excepted and appealed. 

0. A. Warren and Whitener & Mitchem for plaintiff, appellee. 
Garland & Garland for defendant, appellant. 
L. B. Hollowell for additional defendant, appellee. 

PER CURIAM. The only error asserted is the refusal of appellant's 
motion to nonsuit. An examination of the record discloses evidence 
sufficient to support the verdict. Confliclts in the evidence were solved 
by the jury. No new legal question is presented. 

No Error. 
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MARY S. SKIPPER AND I ~ U S B A ~ ~ D  N. R. SKIPPER, K. C. SIDBC'RY and 
CHARITY SIDRURY, HIS WIFE; MURRAY G. JAMES, TBUSTEE, A N D  

WINSTON WILLIAMS A N D  OTHERS (THE HEIRS AT LAW OF TIXE UTE 
ELIJAH B. WILLIAMS), PETITIONERS V. E. I,. TOW AND WIFE MRS. E. 
L. TOW. AXD CIOERO YOW AXD \VIFE MRS. CICEIRQ Y@W, DEFENDAXTS. 

(Filed 15 Ootober, 1958.) 

1. Partition 9 4a- 
Petition far  partition should accurately describe the specific lands 

sought to be partitioned and should affirmatively make i t  appear that all 
parties who claim an interest in the property a re  before the court. 

2. Partition 9 Sa- 
Where respondents in a proceeding for partition deny that  petitioners 

own any inlterest in the land, the proceeding is converted into a civil 
action to try title. 

8. Ejectment 8 10- 
Where a prweeding for a partition is convented into an action to try 

tit le by respondents' denial that  petitioners own any intereslt in the land, 
petittioners cannot be nonsuited if tlheir evidence is sufficient to warrant 
a jury i11 Anding that  they own some interest in the land entitling them 
to the present righmt of poesession, and i t  is not required that  they estab- 
lish the exact interest claimed in their pleading. 

Plaintids seeking to establish ti~tle by showing a common source of 
title mrl a 'betiter tiltle from that source, must not only show that the 
parties trace their 'title to the  same person, but must also show title to 
[the same land from that source. 

8. Descent and  Distribution 8 1- 
Real property passes to collaiteral relations only in the absence of 

lineal descendants. 

6. Sam- 
Upmi proof or death there is a presumption that  deceased died intes- 

tate, but there is no presumption that  he died without lineal descendants. 

7. Same: Ejectment 8 9: Evidence 8 25%- 
A deed esecnted by il liister of the common souwe of title more than 

shirty years prior to its introduction in erldrnee, recilting bhnt the min- 
mon source of title was unmarrietl, that he died intestate seized of the 
land, and that his interest desceildetl to his brothers and sisters, is coni- 
petent under the ancient clocument rule to prove that the l ~ n d  descended 
t,o the collateral heirs of the common nncestor, ict affimatively appearing 
bhat a t  least sni11e who spoke through the recitals a re  dead and there 
being no suggestion that the instrument is s p u ~ i o ~ i s  or had been altered 
in any respect. 

8. Ejectment !j 10- 
Where plaintiffs in an nctlon to try title introduce evidence that the 

land descended to the collateral heirs of the common ancesbr, together 
with evidence of their inheritance from such collateral heirs and evidence 
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of defendan~ts' title Prom the  came source, the evidence is sufficient to be 
submitted to the jury on the question of inheritance and precludes non- 
suit if ylaintifl's' evidence is sufficient to identify the land as  the land 
i n  controversy. 

Boundaries Q 1- 
The Pact that  the descriptions in deeds forming the chain of title are  

not identical is not lnaltnrinl if the differing language may in fact At the 
smile body of land, and if i t  is apparemt from a n  examination of the de- 
scriptions in the several deecls that  the respective grantors intended to 
convey the idenetical land, effect will be given to that intent. 

10. Ejectment 8 10- 
Evidence that the (Liffening descriptions in the deeds in petitioners' 

chain of ti.tle did in fact descrilbe \the land in dispute, together with testi 
rnony of a surveyor that  the lands described in the respective descriptions 
corered substantially the tracts a s  described in the petitions, is sumcient 
to overrule iwpoudents' n~otion to nonsuit in an action to try title to the 
lnnd. 

11. Appeal and Error 8 51- 
Judgment of nonsuit cannot be sustained where the evidence is snfRcient 

to mnke out a prima facie case even though, in the absence of objection 
fto 'the evidence, all  of the  evidence tending to establish bhe amrmative of 
the issue is incompetent. 

PARKER, J., not witting. 

APPEAL by petitioners from Bone, J., March 1958 Term of ONSLOW. 

J .  T .  Gresham, Jr., Xere E. Day, Jr., and Arere E. Day for petitioner 
appellants. 

Beasleq Q' Stevens for respondent appellees. 

RODMAN, J .  This is a partition proceeding instituted 21 April 1958. 
A prior proceeding for the same purpose involving the same land re- 
sulted in an involuntary nonsuit which was affirmed on appeal. Skipper 
v. Yow,  238 N.C. 659, 78 S.E. 2d 600; 240 N.C. 102, 81 S.E. 2d 200. 

The petition alleges thait petitioners and defendants are the owners 
of a trac~t of land there described which, it is alleged, was surveyed by 
A. Cheney in July 1926. Following the description of the property al- 
leged to be owned by petitioners and defendants is this allegation: 
"That, the ownership of the defendants in said tract of land is subject 
to  numerous conveyances they have made from the above bounds, as 
petitioners are informed and believe, and also to final determination of 
the number and identity of the heirs at law of the late Dempsey Wil- 
liams, as to some of whom there seems b be some controversy and 
from two of whose heirs a t  law (as alleged, John Williams and Jane 
Williams Cuinmings) the late G .  S. Gray obtained a conveyance re- 
citing that  the inter& conveyed was 2/96 of the whole tract." It is 
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SKIPPER v. Tow, 

then averred: "Subject to conditions stated in the foregoing section 
of this petition . . ." Then follows an averment that defendants own 
31/48 of the land, petitioners K. C. Sidbury and wife own 77/256, 
Mary S. Skipper, 11/256, Winston Williams and others, the heirs a t  
law of ,the lmate E. B. Mrilliam, 1/96 of the land. 

The petition on its face presentds serious questions with respect to 
the power of the court to enter a decree dilwting partition. The peti- 
tion should describe the land owned by petitioners and defendants as 
tenants in common. Here by express language the petition negatives 
the idea that  defendants were at the time of the filing of the petition 
ouknants of all the land as to which partition was sought. What area 
petitioner amerts defendanhs presently crwn an interest in as cotenanlts 
is left in Ithe realm of speculation. Not only should the petition ade- 
quately describe the very land with respect to which cotenancy exists, 
but it should affirmatively appear that all parties who claim an undi- 
vided interest in the propedy are properly before the court before it 
proceeds to  direct partition. Alsbrook v. Reid, 89 N.C. 151; Ledbetter 
v. Gash, 30 N.C. 462; Richardson v. Barnes, 238 N.C. 398, 77 S.E. 2d 
925; Lockleair v. Martin, 245 N.C. 378, 96 S.E. 2d 24; 68 C.J.S. 140, 
145, 146; 40 Am. Jur. 52. 

Defendsnts did not eleot to challenge by appropriate motions the 
sufficiency of the petition. They answered and denied that  petitioners 
owned any interest in the land described. The answer had the effect 
of converting a special proceeding for partition into a civil action to 
try title. Murphp v. Smith, 235 N.C. 455, 70 S.E. 2d 697; Gibbs v. 
Higgins, 215 N.C. 201, 1 S.E. 2d 554. 

The burden is on petitioners (to esbablish that  they own Eome in- 
terest in the land which entitles them to the present right to powession, 
They do not have to establish that they are the owners of t3he exaclt 
interest claimed in their pleading. If the evidence is sufficient to  per- 
mit a jury to find that petitioners in f a d  own some ehare, (they arc 
entitled to have the issue of ownership submitted t o  the jury. 

Petitionem here elected to ast'ablish their title and right to possession 
by the sixth method enumerated in Mobley v. Griffin, 104 N.C. 112, 
that is, by tracing their title and defendants' title to  a common source. 
Petiltioners, to succeed, must establish not only that  the parties trace 
their titles to the same person but trace title to the same land to the 
same person. The trial court, when plaintiffs rested, was of the opinion 
that the evidence was insufficient, to  be submitted to the jury and 
therefore sustained defendants' motion to nonsuit. We are now called 
upon to answer the same questions stated in the opinions rendered on 
appeal in the prior proceeding, but the answers now given must be in 
the light of the evidence appearing in Ithe present record. 
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The land in controversy is situate on the Atlantic Ocean, having, 
according to petitioners' con~tention, a frontage on the ocean of approx- 
imately 9800 feet. It is situate between the ocean and Stump Sound. 
It IS, petitioners contend, the land originally owned by M. L. F. Redd, 
who on 19 March 1870, by deed recorded Book 31, p. 9, conveyed an 
undivided one-half interest tiherein to Elijah Williams. Petitioners 
assert (1) they are the heirs of Elijah Williams and acquired an un- 
divided intereet by descent, and (2) they have purchased additional 
undivided inter& from other heirs of Elijah Williams. T h u ~  they 
say they have traced their title to M. L. F. Redd. They assert that  
certain of the heirs of Elijah Williams conveyed to G. S. Gray and that  
defendants purchased %he Gray title. They assert that the only heir 
of M. L. I?. Redd conveyed to Gray and that  defendants acquired this 
interest from Gray. Thus they assert that they have edablished their 
title tracing back to Elijah Williams and his grantor, M. L. F. Redd, 
and have shown defendants' title, which they likewise trace back to 
their ancestor, Elijah William8 and also to Elijah Williams' ancmtor, 
M. L. F. Redd. The evidence must establish both the descent and iden- 
tity of property. If either fails, the n o m i t  was corrwtly entered. 

Reviewing the evidence to find the answer !to each q u ~ t i o n ,  we 
deal first wihh the question of descent. 

Petitioners offered parol evidence to the effect that, Mary S. Skipper 
and K. C. Sidbury were descendants of Henrietta Sidbury, who prior 
to marriage was Henrietita Williams. Henrietha Williams was a sister 
of Elijah Williams. 

Winston Williams is a grandson of Dempsey Williams. Dempsey 
Williams wm a descendant of John Williams. John Williams and Jane 
Williams Cummings are children of Dempsey Williams and grand- 
children of John Williams. There is no par01 evidence tending to &b- 
lish the relationship of John William to Elijah Williams. The parol 
evidence enumerates all of the dmendants  of 'Henrietta Sidbury. All 
except Mrs. Skipper have conveyed what they ~ e r t  is the land in 
controversy to K. C. Sidbury. He has conveyed to his wife, Charity 
Sidbury. 

The parol evidence is sufficient to establish that Mary S. Skipper 
and K. C. Sidbury and his grantors are collateral relations of Elijah 
Williams, but that fact does not suffice 'to show that they inherited 
the property of Elijah Williams. Real property passes to collateral 
relations only in the absence of lineal descendants. G.S. 29-1, Rules 
1, 3, and 5. Death being edablished, there is a presumption of law 
that  the deccased died inteatate. Barham v. Holland, 178 N.C. 104, 
100 S.E. 186, cited with approval in Skipper v .  Yow, 240 N.C. 102, 
81 S.E. 2d 200. There is, however, no presumption as to how the in- 
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heritance is c&. Did he leave descendants? That  is a question which 
must be established by proof. Murphy v. Smith, supra; Trust Co. v .  
Deal, 227 N.C. 691, 44 S.E. 2d 73. 

Petitioners, t o  establish inheritance by the brothers and sisters, re- 
ly on recitals contained in a deed which they offered in evidence. This 
deed, made by descendants of Henrietta Sidbury, a sister of Elijah 
Williams, to petitioner K. C. Sidbury conveys grantors' interest in 
land which is asserted to be bhe land now in controversy. The deed 
is dated 12 July 1926. Lt recites: "That, whereas, the late Elijah Wil- 
liams died in Onslow County on or about the day of , 1876, 
intestate and seized of a certain undivided interest in fhe tract of 
Beach and Marsh land hereinafter described, as by reference to deed 
from M. L. F. Redd to Eilijah Willia~m, recorded in Book 30, page 9, 
of the registry of deeds for Onslow Cmnty, will more fully appear; 
and, were=, the said Elijsh Williams was unmarried and his interest 
in said land hereinafter described descended to his next of kin, to wit, 
Kibty Ennett, wife of John S. Ennett; Henriett'a Sidbury, wife of the 
late Richard W. Sidbury; John Williams and Ben Willims, sisters 
and brothers respeotively, of said Elijah Williams . . ." 

Are the recitals in this deed competent as evidence which a jury 
could accept as establishing the f a d  that  Elijah Williams had no de- 
scendants but did have brothers and sisters who survived him? If so, 
petitioners have made a prima facie showing of inheritance to some 
interest in the land which Redd conveyed to their ancestor in 1870. 
Attention was directed to this question, but i t  was left unanswered in 
Skipper v .  Yow, 240 N.C. 102, 81 S.E. 2d 200. A ~ t h t i o n  was then 
pointly directed to the fact khak a material difference existcs between 
recibals in an ancient document and recitals in an instrument which 
fails to meet the qualifications requisite lb classify i t  as an ancient 
document. 

We reach the conclusion that  the recitals here in question are wm- 
petent evidence. It has been established by pard  evidence that the 
persons who made the declarations are the nephews, nieces, and great- 
nephews of the person with whom the relationship is asserted. They 
were qualified to speak with respect to family history. Ashe v .  Petti- 
ford, 177 N.C. 132, 98 S.E. 304. It affimakively appears that a t  least 
same of those who spoke through the recitals are dead. I t  is not sug- 
gested that  any controversy existed at the time they spoke with re- 
spect to $he faclts which entitled them to inherit from their uncle 
Elijah. The instrument containing the statement, was, when offered 
as evidence, more than thirty years old. No suggestion is made that. 
the instrument is spurious or has been altered in any respect. It meets 
the test of an ancient document. 

Our conclusion is supported by well-considered opinions elsewhere. 
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In Rollins v. Atlantic City R.R., 62 A 929, the recitals under consid- 
eration were in deeds and read: "She being the issue and heir a t  law 
of George Ashebridge"; and "Sarah Hastings is a widow and that she 
was for~nerly Sarah Richards, and the sister of Mary Ball who was 
the mother of Joseph Ball, deceased." The Supreme Court of New Jer- 
sey, after reviewing the authorities, reached the conclusion that the 
recitals in the deeds, ancient documents, were competent and sufficient 
to justify a finding in accordance with the facts recited. M o ~ e s  v. Chap- 
man, 280 S.W. 911, held competent and sufficient this language in a 
power of attorney: ' l .  . . for me and in my name and place and stead, 
~ t s  the father and sole heir of George Dyer, deceased, late a soldier 
In the Texas revolution . . ." Similar conclusions have been reached 
in Fielder v. Pemberton, 189 S.W. 873; Stin Pipe Line Co. v. Wood, 
129 S.W. 2d 704; Neustadt v. Coline Oil Co., 284 P 52; Kirkpatrick v .  
Tapo Oil Co., 301 P 2d 274. See also annohrttions 6 A.L.R. 1437; Jonas 
Commentaries on Evidence, 2d ed., 2057 and 2058; 32 C.J.S. 662 and 
689; 20 Am. Jur. 794. 

Petitioners offered in evidence a deed from John Williams and Jane 
Williams Curnmings to G. S. Gray. This deed dated 17 July 1926, 
like the deed from Sidbury to Sidbury referred to above, recites that 
Elijah Williams died in 1876, intestate, "and seized of a certain undi- 
vided interest in the tract of Beach and Marsh land hereinafter de- 
scribed, as by reference to deed from M. I,. F. Redd to Elijah Wil- 
liams, recorded in Book 31, page 9, of the registry of deeds for Onslow 
County . . ." It also recites that Elijah Williams was unmarried, that 
his mterest descended to his next of kin, tha't, the grantors were chil- 
dren and heirs a t  law of Dempsey William, and thak Dempsey Wil- 
liams was one of four children of John Williams. The description in 
this deed is identtical with the description in the deed from Sidbury 
to Sidbury. This deed from Williams and Cummings to Gray was offer- 
ed by patitianers as a link in defendants' title. 

Further to trace title by defendants' to  a common source, petition- 
ers offered a deed from Hill E. King and wife, Susan, to G. S. Gray. 
This deed is dated 28 June 1926. The description set out in that  deed 
is not verbatim the same ns in the deed from Williams and Cummings 
to Gray and the deed from Sidbury to Sidbury, petitioners, buh peti- 
tioners assert thalt in fact the description covers the identical land. 
That deed recites l i .  . . the share herein relemed and conveyed being 
the undivided share of said Susan R. King in said lands as the daugh- 
ter and only heir of M. L. F. Redd, decea~d . "  Petiitionens offered the 
will of G. 9. Gray, probated in 1931, which appointed R. N. Smmer -  
sill as executor and as trustee and authorized and empowered the exe- 
cutor and trustee to  sell and convey any of testator's real estate in 
the executor's discretion; and a deed from Summersill as trustee, 
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aclting pursuant to the authority given, to defendant E.  L. Yow. This 
deed, dated July 1946, conveys a tract of laad described by course 
and distance which adjoins lthe Atlantic Ocean and which is recited 
as "containing 356 acres more or less and being suMantially ithe same 
land as was conveyed to G .  S. Gray by Hill E.  King and Susan R. 
King . . ." 

Petitioners offered in evidence deeds to them from other parties 
who, according t o  the evidence, were heirs a t  law of Elijah Williams. 
We perceive no evidence in the record tending t o  locate the land de- 
scribed in these d h e r  deeds. They are not material to a determination 
of the appeal. 

Petitioners were entitled #to have an appropriate imue submitted 
to the july if, in addition to the evidence recapitulated above, the 
evidence is sufficient for a jury (to find that the land described in the 
petition for partition and hence the subjeclt of the controversy is with- 
in the boundaries set out in the deeds put in evidence. 

We cowider now the evidence offered to establish the fact of iden- 
tifty. Notwithstanding the recital of identity of lands, the dewriptions 
used in the deed from Sidbury to Sidbury and in the deed from Wil- 
liams and Cummings to Gray, which are identical, do differ from the 
detxription used in the deed fram Redd to Elijah Williams, recorded 
in Book 31, page 9. The beginning point in the lrutter deed is at the 
mouith of Muddy Creek. The next clall in that  deed goes to the sea. 
There is no call in that deed for Swash Creek. The other deeds begin 
a t  the sea. They do not refer to Muddy Creek but call for Swash 
Creek as a boundary. 

Notwithstanding lthe difference in beginning points and other de- 
scriptive language, the differing language may in faot fit the same 
body of land. 

If the grantors Sidbury, Williams, and Cummings, intended to con- 
vey the identical land described in the deed from Redd to Williams 
and thah fact is apparenit upon an examination of the deeds, effect 
will be given to that  intent. Franklin v. Faulkner, 248 N.C. 656; 
Benton v. Lumber Co., 195 N.C. 363, 142 S.E. 229; Quelch v. Futch, 
172 N.C. 316, 90 S.E. 259; Gudger v. White ,  141 N.C. 507. 

Petitioners did not, however, rest their case on the recitals in the 
deeds ;to establish the identity of the land conveyed by lthese deeds. 
Meriwether Lewis, a registered surveyor with more than thirty years' 
experience, testified without objection (1) that the land described in 
the deeds from Sidbury Sidbury, from Williams and Cummings 
to Gray, and from King to Gray were substantially the same tracks 
as described in the petition, and (2)  the description in the deed f r m  
Redd ta Williams and from Gray's executor and trustee to Yow cov- 
ered all but a small portion a$ the north end of thie land. 
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This testinlony was before bhe jury without objection. Credibility 
only was challenged. We are not now called on to  pa.w upon the comp- 
etency of this witness to testify and idenltify the lands in the manner 
described by him. Where #testimony sufficient if true to establish a 
fact at issue has been received in evidence without objection, a non- 
suit cannot be sustained even if the only evidence 'tending to establish 
the disputed fact is incompetent. Frazier v. Gas Co., 247 N.C. 256; 
Kientz v. Carlton, 245 N.C. 236, 96 S.E. 2d 14; Early v. Eley, 243 
N.C. 695, 91 S.E. 2d 919; Ballard v. Ballard, 230 N.C. 629, 55 S.E. 
2d 316. 

Since petitioners have offered evidence sufficient t o  justify a jury 
in finding that  petitioners and defendcants each traced title to the 
same source for differing fractional interest in the land in controversy, 
they were entitled 60 have an issue sub~niltted to the jury to determine 
their asser,ted title and hence cotenancy. Petitioners' ownership of an 
undivided interest was not defeated by failure to show who the other 
cotenants were or to show lthe share owned by each cotenant. 

To  avoid repetitious litigakion, attention is called to the fact that 
no judgment can be entered which will bind parties having an interest 
in the land in cont,roversy who are not now before the court. 

Reversed. 

PARKER, J., not ,sitting. 

STATE V. LESTER FRANCIS CALDWELL, JACK AYSCUE, D.4VID DEN- 
NIS QUICK. WILLIAM OLIVDR SPENCER, A N D  ARTHUR MOPI'ROE: 
BROWN, JR.  

(Filed 13 October, 1938.) 

1. Criminal Lam g 7- 
While each case must be decided on its own facts, if a police omcer 

or his agent, for  the purpose of prosecution, procures, induces or incites 
one to commlt a crime he otherwise would not commit except for the 
persuasion, encouragement, inducement and importunity of the oflicer or 
agent, the plea of entrapment is m d :  if the ofRcer or agent does noth- 
ing more than afford to the person charged a n  opportunity to commit the 
offense, such is not entrapment. 

2. Conspiracy 8 7- 
Where the indictment charges the defemlants named and "other person 

or persons to the State unknown," wit'h conspiracy to commit a criminal 
act, an imtruotion requiring the jury to And that a t  least two of the 
defendants named conspired together in order to  convict any of them. 
cannot be held for error, the instruction being favomble to defendants 
on this point. 



N. C.] FALL TERM, 1958. 57 

3. Criminal Law @ 7- 
Where the agent of the police twtifles that the idea of committing the 

unlawful act originated with defendants and that they freely accepted 
his assistance, with evidence for defendants in conflict therewith, the 
issue of entrapment is for the jury, and its verdict is conclusive thereon. 

JOHNSON AND PARKER, JJ., not sibting. 

APPEAL by Lester Francis Caldwell, William Oliver Spencer, and 
Anthur Monroe Brown from Nettles, J., March 10, 1958 Criminal 
Term, MECKLENBURG Superior Court. 

Criminal prosecutions upon two bills of indictment. The bill in 
No. 27985 oharged that  Lester Francis Caldwell, William Oliver Spen- 
cer, Arthur Monroe Brown, David Dennis Quick, and other person 
or persons 1t.o the State unknown, did unlawfully, wilfully, and felon- 
iously combine, conspire, confederate and plan together to wilfully, 
maliciously and wantonly injure the Woodland School building by 
the use of dynamite and other high explosives, etc. The bill in No. 
27990 charged that  Lester Francis Caldwell and Jack Ayscue did un- 
lawfully, wilfully, maliciously, wantonly, and feloniously injure and 
damage, and did attempt to injure and damage the Woodlcand School 
building by the use of dynamijte and other high explosives, etc. 

The State's principal witnem was Robert Lee Kinley who testified 
that Caldwell, Spencer and Brown were members of the Klan. "I 
joined the Klan in January, 1958. I went to Caldwell's with Arthur 
Brown and they wrote it up out there a t  Caldwell's house . . . At 
the time of or prior to the time I signed up I had talked to Officer 
Roes of the City Police about, the Klan, about joining it. As a result 
of the conversation with Officer Ross, I joined the Klan; it cost $9.00, 
wliich was paid by Chief Littlejohn of the Charlotte Police." Kinley 
tostifid that on February 5, he, Caldwell, Spencer, Brown, and two 
others made and burned a cross a t  the Woodland School in Mecklen- 
burg County. "After the burning of the cross there was a mnversa- 
tion between me and the other defendant's about the use of dynamite; 
Brown, Caldwell, Spencer, and Quick all wanted to ride back by the 
school and see what kind of activijty they had out there and they 
wanted to go in another autmnobile, so we went in my car . . . We 
parked there in front of i t  and the subject of dynamite came up, about 
bombing the school. Caldwell first brought it up. I did not make any 
suggestion about dynamiting the school, but Caldwell, Brown, Quick, 
and Spencer wantted to  throw i t  the following Wednesday night." 

The w i t n m  testified as here quoted and summarized, that he, Cald- 
well, and Spencer went to M1onroe in the witness's car to get dyna- 
mite. They were unsuccessful but the next day the witness and Cald- 
well went back to  Monroe where the witness furnished the money 
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and Caldwell paid 75c for two stick8 of dynamite. "On Saturday after- 
noon, February 15, I had notified the police we would take the dyna- 
mite to the school a t  this time. . . . After the dynamite was purchased 
in Monroe, I was with lthe dynamite until i t  was taken to the school. 
I couldn't afford to let i t  get out of my sight." 

Galdwell, Jack Ayscue and the witness drove to the schoolhouse in 
the witness's car. The officers were waiting and immediately arrested 
Caldwell and Ayscue, and recovered the dynamite with fuse and cap 
abtached. 

Frank Littlejlohn, Chief of Chiarldh Police, testified for cthe State: 
. . . "Kinley told me plans had been made for using mme explosive 
there on the night of February 12, . . . He said the Klan was unable 
to procure the dynamite for that  ocoasion which was postponed 'unltil 
he could procure come dynamite' . . . I never did make him any prom- 
ise of a reward for information concerning these defendants. . . . 

"The first time I had a conversation with Kinley . . . was in the 
early part of February; . . . Kinley had ak that time been to  m e  of 
sthe Klan meetings but I don't think he had paid his dues. The $10 I 
gave was for the purpose of paying his initiation dues into the Klan; 
. . . I had several in the organization." 

C. N. Ross of the Charlotte Police Department, testified: "It was 
at or about the time he (Kinley) joined the Klan that I did tell him 
that ,there was a reward of $1,000 for the arrest and conviction of per- 
sons in connection with the dynamiting here in Charlotte; that was 
before the cross burning which occurred February 5, . . . before ~the 
dynamite was taken by Kinley, Caldwell and Ayscue to the Wood- 
land School." 

The officers testified as to admissions by Caldwell and Spencer as 
to their purpose in using the dynamite a t  the school. The p u r p e  was 
publicity in aid of the campaign for membership in the Klan. 

Other evidence wais introduced by the State which is not repeated 
here. Only the evidence bearing on the defendants' pleas of entrapment 
is recited. 

In  Case No. 27985 the jury returned a verdict of guility against 
Caldwell, Spencer, and Brown, and not guilty as to Quick. In No. 
27990 the jury returned as to Caldwell a verdid of guilty of "an at- 
tempt to unlawfully, wilfully and maliciously to injure and damage 
the Woodland School building with the use of dynamite." A verdict 
of nat guilty was returned as to Ayscue. From the judgments pro- 
nounced on the verdicts, the defendan~ts appealed. 

Malco1.m B. Senwell, Attorney General, Harry W. McGalEiard, Ass't. 
Attorney General, for the State. 

Marvin I,. Ritch for defendant, Lester Francis Caldwell, appellant. 
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Henry E. Fisher for defendant, Arthur Monroe Brown, Jr., appel- 
lant. 

Hugh McAuley for clefendant, William Oliver Spencer, appellant. 
Francis M. Fletcher, Jr., Of Counsel for defendants on appeal. 

HIGGINS, J. The two c a e s  are inseparably linked together. The 
substantive offense is but part and parcel of the con~piracy. The ap- 
pellants, for their defenses, rely upon their pleas of entrapment. The 
courts generally hold that a verdid of not guilty should be returned if 
an officer or his agent, for the purpose of prosecution, procures, induces 
or incites one to commit a crime he otherwise would not commit but 
for the persuasion, encouragement, inducement, and importunity of 
the officer or agent. If the officer or agent d m  nothing more than af-  
ford to the p m o n  charged an opportunity to commit the offense, such 
is not entrapment. The courths do not attempt to draw a definite line 
of demarcation beltween what is and what is not entrapment. Each 
case must be decided on its own faah. This Court, in two recent cases, 
has stated the rule as it prevails in this jurisdiction: State v .  Jackson, 
243 N.C. 216, 90 S.E. 2d 507; State v .  Burnette, 242 N.C. 164, 87 S.E. 
2d 191. See also, State v. Kilgore, 246 NC. 455, 98 S.E. 2d 346; State v. 
Wallace, 246 N.C. 445, 98 S.E. 2d 473; State v .  Roles, 246 N.C. 83, 97 
S.E. 2d 476; State v.  Nelson, 232 N.C. 602, 61 S.E. 2d 626; State v .  
Love, 229 N.C. 99, 47 S.E. 2d 712; State v Godwin, 227 N.C. 449, 42 
S.E. 2d 617. 

Appellants contend that if this Court should hold the evidence of 
entrapment was not sufficient to entitle them to a direded verdict of 
not guilty, at let& they should be given a new trial for errors com- 
mitted in the court's charge. Particularly, the defendanh object to 
the following: ". . . or you may return a verdicrt of guilty as to any 
two of them in the con~piracy case, and not guilty as to the rest, or 
you m'ay convict all four of them, or you may return a verdict of not 
guilty as to  all four . . ." Preceding the foregoing as a part of the 
eame senjtence, ithe judge had instruated the jury they might return 
a verdid of guilty of conspiracy as to Brown, Quick, Spencer, and 
Caldwell, or "you may return a verdict of not guilty . . ." Directly fol- 
lowing the part of the charge to which objection was made, also in 
the same sentence, the court #aid: ". . . remembering that the burden 
is upon (the Sti-ite to satisfy you from the evidence in this case, and 
beyond a reasonable doubt as to  the guilt . . ." Actually the purport 
of the charge was more favorable than defendants were entitled to. 
I n  this reqec t  i t  must be remembered that  not only the four men 
named were indicrted for conspiracy with each other, but also with 
"other person or persons to the State unknown." 

There was evidence Ayscue, a fellow named Myers . . . "two other 
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fellows" attended a meeting, or at least were on hand on one occasion. 
There was evidence a man in Monroe gave instructions where the 
dynamite could be procured after Caldwell told him he wanted to  
bomb the Woodland School. Under (the bill any one of the four named 
could be convicted if he conspired with Ayscue or Myers or the man 
in Monroe or the "two other fellows," or any one of them. State v. 
Wynne, 246 N.C. 686, 99 S.E. 2d 923. Instead, the court required the 
State to move a defendant on trial must have conmired with cut least 
one of t i e  others on trial. The jury acquitited ~ A c k  and convicfed 
the ather three. There is no indication that  the jury misunderstood 
or drew any unwarranted conclusions from the judge's charge. 

Not only in the challenged part, but otherwise, the charge met all 
legal requirements. l'he court reviewed the evidence in detail, stmated 
the defendants' contentions fully, and applied the law ,to the evidence 
in the case. Especially with reference to the law of entrapment, the 
instruckions were carefully and aocurately stated. Taken as a whole, 
as i t  must be, the charge contains nathing of which the defendants, 
or either of them, may justly complain. 

The evidence in this case does not disclose a wholesome picture. 
Neither law nor public conscience will tolerake t.he use of dynamite as 
a means of settling racimal or other dimutes. And while the officers of 
the law are nat in&equently hard put 'to i t  to  ferret out crime, a t  the 
same time i t  is to  be regretted that  the police department, through its 
agent, took such an active part in the events which culminated in the 
arrest a t  the Woodland School. The agent, in his own car, made two 
trips from Charlotte t o  Monroe for the dynamite which was paid for 
from the money left after paying "initiation" dues. It was fashioned 
into a bomb--the agent assisted-and carried to  the school in his car. 
This, after he was told by a police officer, "there was a reward of 
$1,000 for the arrest and conviction in conneotion with dynamiting 
here in Charlotte." The conspiracy here involved originated after the 
agent was told of the reward. It may be he was directing part of his 
efforts toward the discovery of past bombings. It may be, however, 
the crimes here charged were an outgrowth of a larger plan which the 
agent, by virtue of his membership in the organization, had opportun- 
ilty to see develop. Anyway, the jury has accepted the view the plan 
t o  bomb the school originated with the defendants and that  they free- 
ly accepted the assistance of Kinley. The issues were of fact. The jury's 
findings are conclusive. I n  law there is 

No Error. 

JOHNSON AND PARKER .T.T., not sitting. 
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EVANGELINE KOUTRO HICKS v. LOTTIE M. KOUTRO, I S D I ~ I D ~ A L L Y .  
AND LOTTIE M. KOC'TRO, ADMINISTRATRIX C.T.A. OF THE WILI. OF V A S  
P. KOUTRO, A K D  BGAJIEMNON KOUTRO. 

(Filed 15 October, 1068.) 

1. Appeal and Error s 35- 
Where the judgment recites thalt the parties waived a jury trial, such 

recital is conclusive on the Supreme Court, and an esception to trial 
by the court on the ground th'at appellants had not maired trial by jury 
cannot be sustained. 

2. Appeal and Error § 39- 
Where ,there is nothing in the record to show that the judgment was 

entered out of term, the presumption of regularity prevails, and an es-  
ception on the ground that the judgment was entered out of tern1 and 
in chambers cannot be sustained. 

The court should not enter a fragmentary judgment settling part of 
the ease and leave part of the issues to be settled a t  a later date or in 
another action. eren though the parties consent thereto, since i t  is the 
du~ty of the court to dispose of all issues raised by the pleadings in the 
one action, the courts and the public having a n  in~terest in the finality 
of litigation. 

4. Wills s 4 4 -  
Whether a beneficiary is put to an election nnder the will is controlled 

by the intent of the testabor, and while this intent must be from 
the will, the value of the respwtive properties devised or bequeath& to 
the beneficiary and the value of bhe properties of the beneficiary disposed 
of by the mill, a re  attendant circumstances which well may be material 
on the question of intenst. 

A holding by the court thatt the doctrine of election is not applicable 
to the mill in question without any findings a s  to the value of the re- 
spective propedes  and without attempting to determine the testator's 
intent, is error, and on appeal the cause must be remanded for another 
hearing. 

PARKER, J., not si,tting. 

APPEAL in ,forma pauperis by the plaintiff from judgment entered 
on July 29, 1958 by Froneberger, J. 

Civil action in which the plaintiff alleged: (1) Van P. Koutro died 
on January 4, 1956, leaving a will in which the Citizens National Bank 
of Gastonia was named executor. (2)  The bank refused to qualify 
and the defendant, Lottie 11. Koutro, widow, qualified as administra- 
trix C.T.-4. ( 3 )  The administratrix C.T.A. has refused to  file inven- 
tories and a final account; has converted funds of the estate to her 
personal use; has permitted the defendant, Agamemnon Koutro, to 
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use funds belonging to the estate; has failed and refused to collect 
assets of the estate; has given to Agamemnon Koutro certain diamond 
and sapphire jewelry belonging to the estate. (4) The testator be- 
queathed personal property, including stocks and bonds and jewclry, 
to be equally divided-one-third to the plaintiff and one-third to each 
of the defendlants. (5) The teshtor  devised the following real estate 
to Lottie M.  Koutro in fee: One apartment house and lot on East  
Second Street; one house and lot on Eighth Avenue; one building and 
lot on East Airline Avenue; and one house and lot on We& Airline 
Avenue. The testator devised to  Agamemnon Koutro one building and 
lot on Ertst Chestnut Street and one building and lot on North Falls 
Street. To  the plaintiff, the testator devised one house and lot on South 
Willow Street. The foregoing properties he owned in fee. He also de- 
vised an apartrnenk house and lot on North Marietta Street and a 
vested remainder in a house and lot on West Walnut Street to  the 
plaintiff after a life estate t o  the widow, Lottie M. Koutro. The last 
two described properties-on Marietta Street and Walnut Street- 
the testator and his wife, Lottie M. Koutro, held as estates by the 
entireties. ( 6 )  By qualifying as Administqatrix C.T.A. and by taking 
under the will, and by placing encumbrances on certain property be- 
longing to ithe estate, Lottie hl. Koutro elected to  be bound by the will, 
and by accepting benefits under i t  she must give up her own property 
which the testator devised to the plaintiff; and t h d  the plaintiff is 
the owner of the property and interest therein devised to her. 

The foregoing is a summary of the presently material allegations 
in the plaintiff's cormplaint to which she attached a copy of the will. 
The plaintiff asked (1) for an accounting and distribution of assets; 
(2) for the delivery of lthe rings and jewelry by Agamemnon Koutro 
to  the co-defendant Administratrix C.T.A.; (3) for the appointment 
of a receiver to collect the rents froin the property belonging to the 
estate; and (4) for the con&ruation of the will to determine whether 
Lottie hl. Koutro had made an election to take under it. 

The defendants filed a joint answer in which khey denied all allega- 
tions summarized under (3)  above. They allege the jewelry described 
therein was given to the defendant, Agamemnon Koutro, prior {to the 
death of the testator. They allege also that Lottie M.  Koutro was nolt 
required to make an elwt.ion, and that  %he devise t o  the plaintiff by 
Van P. Koutro of the properties held 6y entireties be declared void, 
and that Lottie M. Koutro be declared the owner in fee. 

On July 25, 1958, the resident judge of the district enltered judgment 
in part as follows: 

"This cause, coming on to be heard, and being heard before the 
Honorable P .  C. Froneberger, Resident Judge of the Twenty-Seventh 
Judicial District, by consent of the parties and their counsel and 
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i t  appearing to tlie Court that  the parties have waived trial by a 
jury and have agreed that  the Last Will and Testament of the late 
Van P. Koutro shall be submitted to  the undersigned to determine 
whether or not the plaintiff is the owner of a house and lot locaked 
a t  307 North Marietta Street in the City of Gastonia, North Caro- 
lina, and whether or not the plaintiff has a rernainderman's interest 
in the house and lot siltuated a t  818 West Walnut Street in the City 
of Gastonia, North Carolina pursuant to the terms of the Last Will 
and Testament of said Van P. Koutro; and it  further appearing to  
the Court that  the parties, through their counsel, have agreed that 
all matters arising on the pleadings relative to the administration 
of the estate and the ownership of certain jewelry shall not be con- 
sidered by the Couh butt will be determined in a subsequent action 
brought by the plaintiff in the event such action becomes necessary; 
and it  further appearing to  the Court that the parties have agreed 
that 'Exhibit A' of the plainltiff's Complaint is a copy of the Last 
Will and Testament of Van P. Koutro and that  a t  the time of his 
death Van P. Koutro was the owner in fee simple of the following 
real estate"; . . . (Here follows descriptions substantially as alleged 
in !the complaint.) 

". . . Van P. Koutro and wife, Lottie 31. Koutro own the follow- 
ing property as  tenants by the entirety: House and lot on West 
Walnut Sltreot; house and lot on Marietta Street . . . 

"The Court having considered the foregoing agreed facts, admis- 
sions in the pleadings and argument of counsel, concludes that the 
doctrine of election is not applicable to this case," and that Lottie 
M. Koutro is the owner in fee of both properties held by the entire- 
ties. 
The plaintiff 'excepted b the judgmen$ on the following grounds: 
"1. The Court had no authority to enter said Judgment since 

issues of fact arose on the pleadings and plaintiff had not consented 
to a waiver of jury frial. 

"2. The Court had no authority to  entertain said cause or enter 
said Judgment out of term tilnle and in chambers since plaintiff had 
not consented to a waiver of jury trial. 

"3. The Court erred in entering the Judgment as appears of record 
in that said Judgment is fragmentary and does not dispose of issues 
raised on the pleadings. 

"4. The Court failed to find any facts in said Judgment. 
*** 
"6.  The Court failed to find as  a faot that  the defendant, Lottie 

RI.  Koutro qualified as Administratrix C.T.A. under the Will of 
Van P. Koutro. 

"7. The Court failed to  find as a faat that tlie defendant, Lottie 
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M. Koutro had claimed certain property namely the property on 
Oakland Avenue and Second Avenue and the property known a s  
146 West Airline Avenue as her own individual property and that  
she had executed a Deed of Trust on said property reciting in said 
Deed of Trust that said property was devised to her by Van. P. 
Koutro." 

8. The Court failed to conclude as a matter of law that Lottie M. 
Koutro had elected to take under the will and was estopped to as- 
sert title to the property devimsed to the plaintiff. 
The plaintiff excepted and appealed. 

Bell, Bradley, Gebhardt, and Delaney, By Ernest 8. DeLaney, Jr., 
for plaintiff, appellant. 

L. B. Hollou~ell, Hugh W. Johnston for defendant, appellees. 

HIGGINS, J. The judgment recites thle parties waived a jury trial. 
The Court is bound by the recital. Exception No. 1 is not sustained. 
There is nothing in the case to show the judgment was entered out of 
term. The presumption of regularity prevails. Exception No. 2 is not 
sustained. 

The question raised by the plaintiff's Exception No. 3 presents real 
difficulty. The pleadings raise issues of fact as to whether the Admin- 
istratrix C.T.A. has mismanaged the estate and whether a receiver 
should be appointed on that account. Can the court, by consenfit, enter 
a fragmentary judgment settling a part of the case and leave part of 
the issues to be settled a t  a later date or in andher  &ion? A judg- 
ment is conclusive as to all issues raised by the pleadings. When issues 
are presented it is the duty of the court to dispose of them. Parties, 
even by agreement, cannat try issues piecemeal. The courts and the 
public are interested in the finality of litigation. This idea is expressed 
in the Latin maxim interest reipublicae ut sit finis litium, that there 
should be an end of litigation for the repose of society. Horne v .  Ed- 
wards, 215 N.C. 622, 3 S.E. 2d 1. "The law requires a lawsuilt to be 
tried as a whole and not as fractions. Moreover, it contemplates the 
entry of a single judgment which will completely and finally determine 
ail the rights of the parties.'' Erickson v. Starling, 235 N.C. 643, 71 
S.E. 2d 384. "A party should bc required to present his whole cause of 
action a t  one time in the forum in which the litigation has been duly 
constituted." Jenkins v. Jenkins, 225 N.C. 681, 36 S.E. 2d 233; Jeffer- 
son v. Sales Corp., 220 N.C. 76, 16 S.E. 2d 462. "Appellate procedure 
is designed to eliminate the unnecessary delay and expense of re- 
repeated fragmentary appeals, and to present the whole case for de- 
termination in a single appeal from a final judgment." Raleigh v .  Ed- 
wards, 234 N.C. 528, 67 S.E. 2d 669. 

The judgment here involved shows the court passed on only one of 
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the issues and leaves others to  be determined a t  another time or "in a 
subsequent action brought by the plaintiff in the event such action be- 
comes necessary." 

The court, in the judgment, "concludes that the doctrine of election 
is not applicable in this case." The court makes no findings of fact 
upon which (the question of election may be determined. I t  appears 
from the will that the testator had acquired considerable property. 
By admission of the parties he devised four separate parcels with im- 
provements to his wife, Lottie M. Koutro, in fee. He devised two par- 
cels of land to his son, Agamemnon Koutro. He devised one lot and 
improvements to  his granddaughter, the plaintiff. All the foregoing 
he owned in fee. Another lot and improvements he devised to the plain- 
tiff in fee. Still anather lot with improvements he devised to the de- 
fendant, his wife, for life with remainder to the plaintiff. The two 
properties last dewribed were held by (the testator and his wife as ten- 
ants by the entireties. We know nothing of the value of the four tracts 
the testator devised to his wife. We know nothing of the value of the 
properties she acquired by survivorship. These unfound facts would 
be important on the question of election. The court should find what 
the defendant administratrix C.T.A. has done in carrying out the pro- 
visions of the will, and especially what she, as devisee, has done with 
respect  to the properties devised to her in fee. The question whether 
Lottie M. Kou~tro was put to  an election is controlled by the intent of 
the testator. This intent must be gathered from the will, but, the value 
of the properties conveyed a t  the time the will was made are attendant 
circumstances which well may be material on (the question of intent. 
Trust Co.  v .  Wove,  245 N.C. 535, 96 S.E. 2d 690. The court, in the 
judgment, does not attempt to determine t'he testator's intent, hut holds 
that the doctrine of election is not applicable. 

For the reasons here indicated, the judgment of the superior court 
is set aside and the case is remanded to the Superior Court of Gastun 
County for another hearing. 

Reversed and Rmanded.  

PARKER, J., not sitting. 

WILLIE WASHINGTON, BY HENRY WASHIXGTON, H I S  KEXT FRIEND 
v. WILLIE DAVIS, JR. 

(Filed 16 October, 1938.) 

1. Automobiles 84- 
I t  is the duty of a motorist in regard to a child on or near the traveled 

portion of a ertreet to we proper care with respgct to speed and contr~ l  
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of h.icl vehicle, maintain a vdgihnt lookout and give timely warning to 
a d d  injury, (3.9. 20-174 (e), recognizing the likelihood of the chbld's run- 
ning across the street in obedience to childish impulses, and the duty of 
the motoriat in this respect applies nat only to a child whom the motor- 
let sees but a'lm to a child whom a motorist should have seen in the 
exercise of reasonable vigilance, since he is charged with seeing wh:tt 
he could and shoiild hare  seen. 

The fact that  a child attempts to cross a street elsewhere thnn a t  a 
recognized crosswalk does not relieve a moborist of his duty to esercise 
proper care under the circumstances to avoid injuring the child, and 
it  is error for the court to charge the jury that the motor i~ t  would be 
iinder no afllrmative duty to yield the right of way to the child if the 
child was c r c ~ ~ s i n g  or attempting to cross a t  a place not a recognized crnss- 
walk. 

I t  ia the  duty of the court to charge upon a substantive and essential 
feature of the case arising on the evidence, even in the absence of re- 
quest for special instructions. G.S. 1-180. 

4. Automobiles g 4 6  
Error in an inetruction to the effect tlmlt a motorist would not be un- 

der amrmatire  dulty to yield the righ~t of way to a child if the place 
where the child was crossing or atteulpting to cross the street was not a 
recognized crosswalk, held not cured by a subsequent charge that, not- 
withstanding the law with regard t o  right of way, the motorist would be 
under duty to exercise proper precaution upon observing any child to 
avoid injuring him, since mch duty obtains not only to a child whom 
the motorist saw, but a1.w to a child whom .the motorist could and 
should have seen in the exercise of due care. 

JOHNSON A N D  PARKER, JJ., not sitting. 

APPEAL by plaintiff from Craven, Special Judge,  May 19 Civil Term, 
1958, of MECKLENBURG. 

Personal injury adion. 
On Ocltober 21, 1956, about 12:40 p.m. on Seaboard Street, a t  or 

near its intersection with Maxwell Street, in the City of Charlotte, 
an automobile operated by defendant collided with plaintiff, a four 
year old Loy. 

Seaboard Street, a narrow paved street running east-west, is (the top 
of a "T" intersection, being the south terminus of Maxwell Street. An 
embankment and railroad tracks are situated to the south of Seaboard 
Street. 

Plaintiff lived with his parents in an apartment house fronting on 
Seaboard Street, located a t  the northeast corner of said intersection. 
It was stipulated that Ithis was a residential district. G.S. 20-141(b)2. 

George Elliotrt's automobile was parked on the south side of Sea- 
board Street, headed east, across Seaboard Street from said apantment 
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house. Defendant was operating his oar, headed we&, along Seaboard 
Street. 

Plaintiff alleged: As plaintiff attempted to cross from the north 
side to the south side of Seaboard Street, he was struck and injured by 
defendant's w; and the negligence of defendant proximately caused 
plaintiff's injuries. 

Defendant alleged: As defendant proceeded lawfully, west, along 
Seaboard Street, plaintiff, who was completely concealed behind the 
Elliott car, ran from this position, in a northerly diredion, into the 
left, front fender of defendant's oar, an event which defendant could 
not reasonably foresee or avoid. 

Issues of negligence and of damages were submibted. The jury hav- 
ing answered the negligence issue, "No," judgment was entered in favor 
of defendant. Plaintiffff excepted and appealed, assigning errors relab 
ing solely to &he court's charge to the jury. 

Bell, Brudley, Gebhardt & DeLaney for plaintiff, appellant. 
John H. Small for defendant, appellee. 

BOBBITT, J. Plaintiff's evidence tends to show thak he was injured 
under these circumstances: On October 21, 1956, plaintiff was with 
Mrs. Streeter and her two daughters in the Streeter apartment, located 
in the apartmenlt house a t  the northeast corner of Seaboard and Max- 
well Streeb. Mrs. Streeter, with her daughters and plaintiff. were going 
to  ride with Elliott. Leaving her %partment, Mrs. Streeter crossed Sea- 
board Street with her eight year old draughster. Then her nine year 
old daughter crossed safely. Plaintiff, about ten feet behind the nine 
year old girl, attempted to orass. He came south, off of the (east) side 
of Maxwell Street nearest the Streeter apartment, towards the Elliott 
car. Plsaintiff had "almost crossed" in front of defendant's car when 
struck by its left front fender. The impact occurred "about the center 
of Seaboard Street, and just a slight bit west of the northern projection 
of Maxwell." Defendant's speed was 45-50 miles per hour. 

I t  is noted that defendant's evidence tends to show an entirely dif- 
ferent factual situation. 

Plaintiff assigns as error: 
1. The count's failure to instruct the jury "with respect to the duty 

imposed by law upon a motorist to avoid injuring children whom he 
may see, or by the exercise of reasonable care should see, on or near 
the highway." 

2. This excerpt from the charge, vie,: "If, however, you find that 
tbe child was not within a crosswalk, but instead the child was crosa- 
ing in the middle of the intersection or was crossing art m e  other 
place there that was not a recognized crosswalk where people crossed, 
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or if you find that the particular place where he was crossing, wherever 
you find i t  to  be, was not a crosswalk and was not used by people as 
a cmmwalk a t  an intersection, then as a necessary corollary of this 
principle of law I charge you that the defendant motorist would have 
been under no affirmative duty  to  yield the right of w a y  to  the said 
child." (Our italics) 

Immediately following t~he challenged excerpt, the court gave this 
further instruction: ['Notwithstanding what Ithe law may be with re- 
gard to right of way, I charge you [ t h ~ t  i t  was the duty of this defend- 
ant motorist to exercise due care to avoid colliding with any pedestrian 
upon the roadway and also hi8 duty to give warning by sounding the 
horn when he knew, or should have known in the exercise of ordinary 
due care, that  i t  was necessary for him to do so. And also I charge you 
i t  was his duty to exercise proper precaution, that is  to say ordinary 
due care, upon observing any child upon the street, if he did observe 
the child upon the street, so as to avoid injury to the said child." (Our 
italios) 

Since plaintiff, as a matter of law, was incapable of contributory 
negligence, Walston v .  Greene, 247 N.C. 693, 102 S.E. 2d 124, we are 
concerned only with (1) defendant's legal duty and (2) his alleged 
failure to exercise due care in the performance thereof. Barnes v .  Caul- 
bourne, 240 N.C. 721, 83 S.E. 2d 898. 

"It has been frequently declared by this Court to be the duty of 
one driving a motor vehicle on a public street who sees, or by the exer- 
cise of due care should see, s child on the traveled portion of the 
dreet or apparently intending to cross, to use proper care with respect 
to speed and control of his vehicle, the maintenance of vigilant look- 
out and the giving of timely warning, lto avoid injury, recognizing the 
likelihood of the child's running across the street in obedience to 
childish impulses and withourt circumep&.ion." Devin, J., (later C. J.) , 
in Sparks v .  Willis, 228 N.C. 25, 28, 44 S.E. 2d 343. 

"A motorist must recognize that children have less judgment and 
capacity to appreciate and avoid danger than adults, and that children 
are entitled to a care in propontion to their incapacity to foresee, to 
appreciate and to avoid peril." Parker, J., in Pope v. Patterson, 243 
N.C. 425,90 S.E. 2d 706, citing Sparks v .  Willis, supra, and other prior 
deoisions. 

If in fact plaintiff attempted to cross Seaboard Street elsewhere than 
in a legal or recognized crosswalk, such fact would not relieve de- 
fendant of his legal duty under lthe rule of law stated above. 

There was evidence which, if accepted by the jury, was sufficient 'to 
support a finding th'at defendant, by the exercise of due care, could 
and should have seen plaintiff as he attempted to cross from the north 
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to the south side of Seaboard Street. This was a substantive and 
essential feature axidng on lthe evidence, G.S. 1-180; and plaintiff was 
entitled, without special request therefor, to an instruotion applying 
the rule of law stated in Sparks v. Willis, supra, and in other cases, in 
respect of defendant's legal duty under such circumstances. Hawkins 
v. Simpson, 237 N.C. 155,74 S.E. 2d 331. We find nothing in the charge 
deemed sufficient to give plaintiff the benefit of this rule of law. 

The court wsis in error in instructing the jury that  defendant "would 
have been under no affirmative duty to  yield the right of way to the 
said child" if the place where plaintiff was crossing or attempting to 
cross was not a legal or recognized crosswalk. 
G.S. 20-l74(e) provides: "Notwithstanding the provisions of this 

section, every driver of a vehicle shall exercise due care to avoid 
colliding with any pedestrian upon any roadway, and shall give warn- 
ing by sounding the horn when necemary, and shall exercise proper 
precaution upon observing any child or any confused or incapacitated 
person upon a roadway." (Our italics) 

The duty to exercise due care to avoid colliding with any pedestrian 
upon any roadway clearly embraces the duty to see what the motorist 
reasonably could and should have seen; and the further provieions, to 
wit, that the motorist give warning by sounding a horn when necessary 
and that he exercise proper precaution upon observing any child or 
any confused or incapacitated person upon a roadway, must be held 
to relate to wbat the motorist reasonably could and should have seen 
as well as to whfat he actually saw. Bank v. Phillips, 236 N.C. 470, 73 
S.E. 2d 323. 

The error in the challenged excerpt cannot be deemed cured by 
the instruction given immediately therafter; for that  instruction was 
to the effect that it was defendant's duty to exercise proper precau- 
tion so as to avoid injury to the child if and when he actually ob- 
served the child upon the street. 

G.S. 20-174(e), as well as the rule of law stated in Sparks v. Willis, 
supra, and other cases, imposed upon defendant the legal duty to 
exercise proper precaution to avoid injury to the child if by Ithe exer- 
cise of reasonable care he could and should have observed the child 
upon the street. 

As to the rule in rwpect of sudden emergency, see Brunson v. Gainey, 
245 N.C. 152,95 S.E. 2d 514, and cases cited. 

For the errors wigned,  which we hold well taken, a new trial is 
awarded. 

New Itrial. 

JOHNSON AND PARKER, JJ., not eitting. 
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JOSEPH A. ABERNETHY, J. GLENN ABERNETHY, AND HAL T. ABER- 
NEl'HY, PARTNERS TRADING AND DOING BVSINE8S UNDER THE FIRM NAME 
OF ABERNETHY LUMBER COMPANY v. KENNETH G. NICHOLS 
rim MARY 8. NICHOLS. 

(Filed 15 October, 1958.) 

Judgments 8 27.- 
Findings, supported by evidence, to the effect that in an action against 

husband and wife arising out of business dealings between plaintiffs and 
the husband, the wife relied upon the husband's assurance that he 
would handle the matter, and that the wife has a ueritorious defense 
to the action against her, are held sufficient to support the court's order 
setting aside the judgment againet her for suprise and excueable neglect 
under (3.8. 1-220 upon her motion made within one year of the rendtition 
of judgment. 

JOHNSON AND PABXER, JJ., not sitting. 

APPEAL by plaintiff appellants from Craven, S. J., a t  April 7, 1958 
Special Term of MECKLENBURG. 

Oivil action to recover for materials furnished by plaintiffs to de- 
fendants for the erection of a dwelling on lands of defendants and to 
enforce hen therefor, heard upon motion of feme defendant Ito set 
aside as ,to her judgment by default. 

The rewrd shows order of Cravm, J., m follows: 
"This cause coming on to be heard and being heard before rthe 

Honorable J. B. Craven, Jr., Judge presiding a t  the April 7, 1958 
Special Civil Term of the Superior Court of Mecklenburg County, and 
being heard upon the motion of the defendant, Mary S. Nichols, that 
the default judgment heretofore entered in this cause against her be 
set aaide as to her for !the reason that the said judgment was entered 
against said defendant as the result of her mistake, surprise and ex- 
cusable neglect and that the said defendant has a meritorious defense 
to this action ; 

"And the court, based upon affidavits herein filed and upon oral 
argument by counsel for both sides, finds lthe following to be the facts: 

"1. That  summons was issued in this action on March 5, 1957, and 
service of same and a copy of the complaint was had on the defendant 
Miary S. Nichols on March 14, 1957. 

"2. That a default judgment was entered against h t h  defendants 
on April 15, 1957, which judgment on its face perfwts a lein in said 
amount against that property described as being all of Lot 1 in Block 4 
of Hobb Hills as shown on map l p r d e d  in Map Book 6, page 5, of 
the Mecklenburg Public Registry, which judgment is recorded in the 
civil minube book 88, page 98, and is docketed in judgment Book 21, 
page 27, all in (said registry. 

"3. That  upon being served with process, as described in paragraph 
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1 #above, the defendant Mary S. Nichols inquired of Ithe other defend- 
ant, her husband, Kenneth G. Nichols, as to why and for what r e m n  
she had been sued; that the other defondant, her husband, Kenneth G. 
Nichols, advised her to give the legal papers to him and he would re- 
lieve her of responsibility in the matter; that Mrs. Nichols complied 
with her husband's request and dismissed the matter from her mind; 
that Mrs. Nichols was advised, .some months later, that a defaultt 
judgment had been obtained against her. 

"4. That the debt out of which this cause of action arose was incur- 
red in the course of business dealings between the plaintiffs and the 
other defendanlt, Kenneth G. Nichols; that Mrs. Nichols did not en- 
ter into and had no part in the contract sued upon in this cause, and 
is not liable under the same. 

"5. That the defendant, Mary S. Nichols, filed her motion to set 
aside said judgment above described on March 11, 1958, less khan one 
year after the entry of Ithe said judgment against her. 

"As a result of the facts found, as set out above, the court concludes 
as a matter of law: 

"1. That the default judgment, above described, was entered against 
the defendant, Mary S. Nichols, 'as the result of her excusdble neglect. 

"2. That the defendant, Mary S. Nichols, has a meritorious defense 
to the cause of action alleged in the complaint herein filed. 

"It  is, therefore, Ordered, Adjudged and Decreed by this Court, in 
the exercise of its discretion, that lithe judgment heretofore entered in 
this cause again& the defendant, Mary S. Nichols, be and the same 
is hereby set aside; that said judgment, as to the defendant, Mary S. 
Nichols, is ordered to be stricken from Judgment Book 21, page 275, 
and from the Civil Minute Book 88, page 98; that the defendant, 
Mary S. Nichols, is granted thirty days from the date of this order 
to file answer or atherwise plead in this cause; that this case be placed 
on the trial docket that it may come on for trial in due time." 

"The plainttiffs object and except to the foregoing judgment, and 
+ * to that portion of findings of fact numbered 3, reading as fol- 
lows: 'that Mrs. Nichols was advised, some months later, that  a de- 
fault judgment had been obtained against her.' * to conclusion of 
law numbered 1 set forth in said Order or Judgment, and to the Order 
and Decree, the findings and rulings made therein; and to the Order 
setting aside said judgment as to Mary S. Nichols;" and plaintiffs 
appeal to Supreme Count and assign error. 

Sedberry Sanders d% Walker !or plaintiff, appellants. 
Whitlock, Dockery, Ruff R. Perry, by: James 0. Cobb for de- 

fendant, appellee. 
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FINANCE Co. v. &~~DONALD.  

WINBORNE, C. J.: Is  there error in the judgment from which plain- 
tiffs appeal? In the light of statute G.S. 1-220, under which appellee 
moves, and decisions of this C o u ~ t ,  Bank v. Turner, 202 N.C. 162, 
162 S.E. 221, Sikes v. Wentherly, 110 N.C. 131, 14 S.E. 511, and 
Nicholson v. Cox, 83 N.C. 48, the answer to the quesrtion is in the 
negative. 

It is provided by statute, G.S. 1-220, that: "The judge shall, upon 
suoh terms as may be just, a t  any time within one year after notice 
Ithereof, relieve a party from judgment taken against him through 
his excusable neglect ." That  is, if the party, moving timely, 
can show excusable neglect, and that he has a meritorious defense the 
judgment so taken may be set aside. See Dzinn v. Jones, 195 N.C. 354, 
142 S.E. 320; Van Hanford v. McSujain, 230 N.C. 229, 53 S.E. 2d, 84; 
Stephens v. Childers, 236 N.C. 348, 72 S.E. 2d, 849, and numerous 
other oasas. 

And this Court has held that  under G.S. 1-220 a wife's failure or 
negleot to file answer in a suit against her and hm husband, upon as- 
surances by her husband that  he will be responsible for and assume the 
defense of the action, is excusable neglwt. See Bank v .  Turner, supra, 
where the cases of Sikes v. Weatherly, supra, and Nicholson v. Cox, 
supra, are cited with approval. While the facts in these cases are not 
idmtical wi+h those in case in hand, the principle there applied is ap- 
plicable here. 

On Ithe authority of decisions in these cases, applied to facts of 
case in hand, the conduct of the feme defendant in relying upon her 
husband under the circumstances portrayed in the findings of fact is 
excueable neglect. And the finding of the Court thbt Mary S. Nichols 
has a meritorious defense to the cause of action alleged in the com- 
plaint appears (to be supported by competent evidence. Hence the 
judgment below must be affirmed. Therefore let i t  be so certified, to 
the end that Mrs. Mary S. Nichols may be allowed to aet up any de- 
fense she may have to the action of the plainftiffs. Nicholson v. Cox, 
supra. 

Affirmed. 
JOHNSON AND PARKER, JJ.,  not sitting. 

AUTO FINANCE COMPANY OF N. C., INC. V. PAUL J. McDONALD. 

(Filed 16 October, 1038.) 

Payment Q 9- 
Plaintiff sued on a a t e  and wndhtional sales mntmct for a car. De 

fendant offered in evidence title to the car marked paid and accompany- 
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ing letter from plaintiff etatdng that the colutra@t of purchase had been 
paid, but the note and contract remained in plaintiff's hands and were 
introduced in evidence by it. Held: The burden of proving payment a n s  
upon defendant, and rhe aotion being upon the note and cantrnct and not 
the title, defendant's possession of the title marked paid did not place 
the burden of going forward with the evidence upon plaintiff. 

JOHNSON AND PABKEB, JJ., not sitting. 

APPEAL by defendant from Pless, J., March 28, 1968 Regular Civil 
"B" Term, MECKLENBURG Superior Court. 

Civil aotion to  recover $3,297.60, balance of the purchase price due 
on a note and conditional sales contract for a 1955 Oldsmobilc. 

The parties agree on all matters except whether payment has been 
made. The plaintiff introduced the contract and note for the amount 
sued on. Their execution was admitted. The office manager of the 
plaintiff testified the full amount was due and unpaid. 

The defendant's wife testified she went to the plaintiff's office on 
June 24, 1955, and "paid then1 off in cash.'' She did not require sur- 
render of the note and contract and she did not get a receipt for the 
payment. However, the plaintiff sent by mail to the defendant the 
certifioate of title to the Oldsmobile with the notification, "Paid July 
20, 1955, Auto Finance Company, by W. B. Lattimer." Accompanying 
was a letter to the defendant, stating: "On June 24, you satisfactorily 
completed payment of your contract purchased by Auto Finance Com- 
pany. We are pleased to forward you attached your paid contract . . ." 
The title to  the Oldsmobile, but not the contract, accompanied the 
letter. 

The plaintiff contended, and Mr. Lattin~er testified, that the title 
and letter were sent by mistake. He further testified that  a t  the time 
the defendant purchased the 0ld.smobile he transferred a Buick as a 
trade-in on the Oldsmobile; that  the plaintiff also held a conditional 
sales contract on the Buick, on which a small balance was still due, 
and that  this small balance was liquidated in the saIes contract and 
note for the Oldsmobile. He  testified that  the title t o  the Oldsmobile 
was sent to  the plaintiff by mistake, the intention being to send the  
title to the Buick; that the form letter was intended to refer to the 
transaction involving the Buick, and not the Oldsmobile. 

Bath parties offered evidence tending to corroborate their respective 
contentions. The jury found the defendant was indebted to the plain- 
tiff in the sum of $3,297.60 and from the judgment accordingly, the 
defendant appealed. 

James B. Ledford, L. Glen Ledford for defendant, appellant. 
B. Irvin Boyle, J. J. Wade, JT., for plaintiff, appellee. 
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HIGQXNS, J .  One question only was in dispulte in the court below: 
Was the debt paid? The defendant admitted the execution and de- 
livery of the note and contract. The plaintiff had possession and in- 
troduced both in evidence. Defendant relied on the defense of pay- 
ment. 

The court charged the jury that the burden of showing payment 
was on the defendant. This the defendan't challenges upon the ground 
that the receipt froin the plaintiff of the title (not the note and con- 
traat) marked paid, together with the accompanying letter, placed 
upon the plaintiff the burden "of going forward with the evidence" 
and impeaching the receipt. 

This action was brought on the note and contract, and not on the 
title. The defendant's contention would have more weight if he had 
the obligation itself in his possession, marked paid. But the obligation 
upon which suit is brought was in the hands of the plaintiff and intro- 
duced in evidence. The burden of showing payment, therefore, was 
upon the defendant. "It is well settled thak the plea of payment is an 
affirmetive one, and the general rule is that the burden of sihowing pay- 
ment must be assumed by the party interposing it." White v. Logan, 
240 N.C. 791, 83 S.E. 2d 892; Builders Supply Co. v. Dixon, 246 N.C. 
136, 97 S.E. 2d 767; Davis v. Dockery, 209 N.C. 272, 183 S.E. 396; 
Collins v. Vnndiford, 196 N.C. 237, 145 S.E. 235; Swan v. Carawan, 
168 N.C. 472, 84 S.E. 699. 

The court's charge properly placed upon the defendant the burden 
of showing payment. 

No Error. 

.JOHNSON AND PARKER, JJ., not sitting. 

MATTIE ROBINSON BRICE, WIDOW; ALICE BUSH BRICE, WIDOW; 
EMMA LEE BRICE, WIDOW; WILLIE BRICE, ELIZABETH BRICE, 
DAVID BRICE, JR., S.4MUEL BRICE, JAMES T. BRICE AND DORO- 
THY LEE BRICE, CHILDREN OP' DAVID BRICE, DECEABED, EMPLOYEE, V. 
ROBERTSON HOUSE MOVING, WRECKING AND SALVAGE COM- 
PANY, EMPLOYER ; BITUMINOUS CASVALTY CORPORATION, CARRIER. 

(Filed 29 Ocltober, 1858.) 

1. Appeal and Error @ 2- 
The Supreme Court. in the exercise of its supervisory jurisdiction, has 

the power to Lwue any remedrial writs necessary to give it  general super- 
vision and control over the proceedings of the Inferior courts, Consti- 
tution of North Carolina, Article IV, section 8, and in proper instances 



N. C.] FALL TERM, 1958. 75 

it will gmnt certiorari to review an order of the superior court involving 
a matter of public interest in order to promote the expeditious adminis- 
$mition of justice. 

a. Master and  Servant 65d- 
The Industrial Commission is constituted the fact flnding body in pro- 

ceedings coming within Its jurisdiction, (3.5. 97-77, and review on appeal 
from Its judgment is limited to the legal questions of whether there is 
competent evidence to support its flndings and whether such flndings suy- 
port its legal conclusions, and the superior court cannot in any event 
coneider evidence on appeal for the purpose of flnding the facts for it- 
self, its power being limited to remand of the cause for proper findings 
if the flndings of the Commission are  insufficient to enable the court to 
determine the rights of the parties. 

8. Master and  Servant 8 58b(4) -  
The provisions of G.S. 97-90 that the Industrial Cornmisslion approve 

fees for attorneys implies the exercise of discretion and judgment by 
the Commission, and the superior court on appeal is without power to 
bear evidence upon the question and strike out the fee allowed by the 
Commission and approve a fee in a different amount. 

PARKER, J., not sitting. 

Proceeding under the North Carolina Workmen's Compensation 
Act, General Statutes, Chapter 97 as amended, coming before the 
Supreme Court of North Carolina by order on petition for certiorari 
filed by the Attorney General of North Carolina, J .  W. Bean, Chair- 
man of the North Carolina Industrial Commission, and the North 
Carolina Industrial Commission for judicial review of judgment of 
the Honorable Francis 0. Clarkson, Senior Resident Judge of the 
26th Judicial District of North Carolina, dated 21 March, 1958, 
striking out as inadequate award of the North Carolina Industrial 
Commission in resped to  attorneys' fees of $850.00, "fixed and allowed" 
for claimant's attorneys and in lieu thereof "approving and allowing" 
a fee of $1,931.37, and ordering same paid to said attorneys. 

The record of the proceeding, as certified to  this Court, shows tha t  
a hearing was had before Commissioner Frank H. Gibbs a t  Charlotte 
on 2 March, 1957, all parties being represented, a ~ t  which time the 
parties stipulated, and the bnlrnissioner found jurisdictional fach, 
and made conclusions of law as to employer-employee relationship 
between deceased employee and defendant employer a t  the time com- 
plained of, as to  injury by accident arising out of and in the course 
of his employment by defendant employer, resulting in his death on 
19 February, 1957, and as to the average weekly wage of employee, 
$34.88, a t  time of his death, by which award to beneficiary is de- 
termined. 

The record further discloses that  a t  said hearing three women were 
present or represented by a t tmeys ,  eaoh claiming to be the widow 
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of the deceased employee, but one of them present in person made 
no claim for compensation. One of the other two, Alice Bush Brice, 
was represented by Charles M. Welling and Elbert E. Foster, attor- 
neys of Charlotte, North Carolina. The hearing commissioner found 
facts on which lie concluded as a matter of law by way of award (1) 
that Alice Bush Brice is the widow of the deceased employee, and 
entitled to compensation payable by defendants for his death a t  the 
rate of $20.93 per week for a period of 350 weeks, beginning 19 Feb- 
ruary, 1957; and (2) after providing for payment by defendants of 
( a )  funeral benefit of $400.00, (b) all medical expenses, "when bills 
for the same shall have been submi~tted to and approved by the In- 
dustrial Commission," and (c) certain costs, the hearing commis. 
sioncr awarded (paragraph 6) "that a fee in the sum of $750.00 is 
hereby approved and allowed for the plaintiff Alice Bush Brice's at- 
torneys, and the same shall be deducted from the compensation here- 
in ordered paid said plaintiff and paid directly to  said attorneys." 
And accordingly an award was filed 29 July, 1957, and received 6 
August, 1957. 

Thereafter, on 9 August, 1957, Elbert E. Foster and Charles M. 
Welling, attorneys for Alice B. Brice, widow, came and objected and 
excopted to "paragraph 6 of the award as entered, allowing attorneys' 
fee to  them, on the grounds": (1) That said attorney fee allowed in 
the sum of $750.00 to said ahtorneys is grossly inadequate, entirely 
insufficient, unreasonable and contrary to  the course and practice of 
the Bar, and 

"(2) That  the said fee as allowed of $750.00 to said two attorneys 
for the professional services rendered said claimant in said case, where- 
in the sum of approximately $7,700.00 wss recovered by said claimant 
does not in any measure compensate said attorneys for the services 
rendered, the efforts expended, and the expenses incurred in perform- 
ing the legal services necessary to a successful conclusion of the mat- 
ter." 

Thereafter on 12 August, 1957, the hearing commissioner entered 
an order, in which it is found that  "it has been made to appear that 
fee of $750.00 is not adequate for the services rendered by said at- 
torneys, and that  a fee of $850.00 should be allowed in lieu of the 
fee theretofore approved." And, therefore, it was ordered "that the 
original opinion and sward filed in this cause on 29 July, 1957, be, 
and the same is hereby amended by striking out paragraph 6 in said 
award and inserting in lieu thereof the following: ' (6)  That a fee in 
the sum of $850.00 is hereby approved and allowed for the plaintiff 
Alice Bush Brice's attorneys, and the same shall be deducted from 
the compensation herein ordered paid said plaintiff and paid directly 
to said attorneys.' " And in accordance therewith the original award 
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was amended to that extent, but "in all other respects the said original 
award is unchanged and remains in full force and effect." 

Thereupon the said attorneys objected and excepted and appealed 
to the Full Commission on substantially the same grounds as herein- 
above shown, and requested a hearing in the usual course in Charlotte, 
N. C., "prior to the hearing before the Full Commission for the pur- 
pose of presenting evidence as to the reasonable value of services 
rendw:d and as to the course and practice of the Bar in connection 
with legal matters on a contingent fee basis, and that the Commis- 
sion make an award approving reasonable attorney fees in the sum 
of not less than $2,000.00 as a fair reasonable and adequate attorney 
fee commensurate with the legal services performed by them for the 
claimant, and which the claimant has heretofore on August 9, 1957, 
by letter to  the Commission requested that a fee of $2,000.00 be ap- 
proved for her attorneys and urges lthe Commission to so act." 

The record d m  not show .trhrut such preview hearing in Charlotte 
was held, but the record does contain affidavits of eleven licensed 
attorneys, members of the North Carolina State Bar and the Twenty- 
Sixth Judicial District Bar Association, practicing in Mecklenburg, 
each of whom stakes, among other things, his familiarity with the con- 
tingent fees oharged in said county, and what is the normal contingent 
fee charged by attorneys practicing there. 

The record shows that  said attorneys amended their objecrtions and 
exceptions to the attorneys fee as allowed and notice of appeal, by 
adlding thereto seven additional grounds for appeal and review, in- 
cluding charges, among ot,her things, that  Commission abused any 
discretion i t  had, and "~that in fixing and approving said fee acted 
unreasonably, arbitrarily and capriciously." 

The record also shows that the proceeding came on for review by 
the Full Commission on 12 December, 1957, and that  Commissioner 
N. F. Ransdell wrote opinion for the Full Commission. And in this 
opinion i t  is stated as follows: 

"The Commission has carefully, minutely, and thoroughly con- 
sidered the amount of work involved in the trial of *his cause. The 
Full Commission has carefully read and studied each and every affi- 
davit filed by members of the North Carolina State Bar and the 26th 
Judicial Bar Amxiation, lthe agreement and affidavit of plaintiff 
Alice Bush Brice, the affidavits of the appealing coumel, the l&ikr 
dated August 15, 1957, from Mr. Harry DuMont, attorney for the 
defendants, together with any and all other documentary matters 
contained in the Commission's file in this case. After carefully con- 
sidering these matters, together with the argument before the Full 
Commission of the attorneys representing the successful plaintiff, 
the Commission finds as a fact thait the fee in the amount of $850.00 
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heretofore approved by Commissioner Frank H.  Gibbs, who con- 
duoted the hearing of this matter in Charlotte, is a fair, just, ade- 
quate and reasonable fee." 

Li* It is ordered that  the few heretofore approved and allowed 
in this case be, and the same are hereby in all respecits approved and 
sffirrned. The motion on the pant of counsel for Alice Bush Brice 
is hereby denied. The defendants shall comply with the award of the 
Conlmission heretofore entered in this case." 

The attorneys objected and excepted and appealed to  Superior 
Court, assigning numerous exceptions, all pertaining t o  the award 
of attorneys fees as made by the Full Commission. 

The cause came on for hearing, and was heard before Judge Clark- 
son, as first above relarted, who made findings of fact purporting to  
relate t o  the whole case, more particularly that  "a fee of $850.00, 
which was fixed and allowed by the North Carolina Industrial Com- 
mission as a fee for the succemful claimant's attorneys is not adequate 
to compensate the claimant's attorneys for services rendered in this 
matter"; and that  "a fee amounting to 25% of the total recovery 
would be fair, just, reasonable and adequate fee for the services per- 
formed by said attorneys, on behalf of their client." 

Thereupon on 21 March, 1958, the Judge "ordered, adjudged and 
decreed that  the award of the Full Commission heretofore entered in 
respect to  attorney few fixed and allowed for the claiiuan~tls attor- 
neys is stricken as being an inadequate fee for said ahtorneys; that  
in lieu of said $850.00 a fee of $1,931.37 to attorneys Elbert E. Foster 
and Charles M. Welling be, and the same is hereby approved and 
allowed for all the legal services rendered and expenses incurred by 
said attorneys in representing the claimant Alice Brice in the above 
entitled cause, and said fee of $1.931.37 shall be deducted from the 
compensation due and ordered by the Industrial Commission paid 
by the defendanh to  Alice Brice and that  said sum of $1,931.37 shall 
be paid direcltly t o  said attorneys by the compensation carrier Bitu- 
minous Casualty Corpor&tion. 

l'* * * that  thils judgment be certified to  the North Carolina In- 
dustrial Commission a t  Raleigh, K. C., by the Clerk of this court. 

(1, * * that  the North Carolina Industrial Commission shall upon 
receipt of a certified copy of this judgment enter and promulgate an 
award of attorneys fee to  said appealing at~torneys consistent with 
this judgment and in the sum of $1,931.37." 

Thereupon the North Carolina Industrial Commission pmsed the 
following resolution : 

"Whereas, the Commission has received from the Clerk of the Su- 
perior Court, of Mecklenburg Counlty a certified copy of a judgment 
entered by the Honorable Francis 0. Clarkson, a Resident Judge of 
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the Superior Court of Mecklenburg County in the above-captioned 
case, in which Judge Clarkson vacates and sets aside the amount of 
attorneys' fee approved by the Commissioner who heard the case 
and subsequently approved by the Full Commission, and in said judg- 
ment directs (the Commission to amend the award in this case to ap- 
prove tzhe attorneys' fee in the amount specified in said judgment, 
which is much larger than the amount approved by the Commission; 
and 

"Whereas, the Commission has grave doubts that  a Superior Court 
Judge has jurisdiction or authority over attorneysJ fees as has been 
attempted to  be exercised in this case; 

"Now, therefore, be, and i t  is hereby resolved that  the Attorney 
General be requested to obtain a ruling and determination by &he Su- 
preme Court as to the authority in such matters, and the Honorable 
J .  W. Bern, Chairman of the Industrial Commission, be, and he is 
hereby authorized and empowered to execute in the name of the Com- 
mission any petition or other paper or docutnent necessary to effec- 
tuate this end." 

Pursuant thereto petition for writ of certiorari upon which this pro- 
ceeding is based was filed. 

The petitioners invoke the jurisdiction of the Supreme Court of 
North Carolina under the provisions of Article IV, Seation 8, of the 
Constitution of North Carolina, which gives the Supreme Court "the 
power to issue remedial writs necessary to give it a general supervi- 
sion and oontrol over the proceedings of the inferior courts"; and to 
hear and pass upon matters presenlted by their petition, and to g r a d  
the relief sought by reason of the provision of G.S. 97-86, and so on. 

,4nd petitions for writ of certiorari say in paragraph 6 of their pe- 
tition that they "are advised and believe and so allege: The judg- 
ment, findings of fa& and conclusions of law, signed and entered by 
the Senior Resident .Judge of the Twenty-Sixth Judicial District, in 
this cause, a certified copy of which is hereto attached as a part of 
the Record, is invalid, erronleous, void and of no effect, and should be 
so declared by this court for the reasons which follow: 

" ( a )  For that  the parties hereto are bound by the statutory remedy 
provided by the North Carolina Workmen's Compensation Act and 
this includes the approval of attorneysJ fees by the Commission; that 
in connection with the fees of physicians, which power of approval 
appears in the same Seckion (G.S. 97-90, as amended), this Court has 
passed on the matter in tihe case of Worley v. Pipes, 229 N.C. 465, 
saying: 'Thus it  is seen that the General Assembly has prescribed 
an adequate remedy by which any matter in dispute and incident to 
any claim under the provisions of the Workmen's Compensatkm Act 
mlay be determined and sletrtled.' 
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"(b)  For that the Trial Courk has misconstrued the scope of his 
Judicial Review and has illegally and erroneously heard this matter 
de novo, has made independent findings of fa& and conclusions of 
law, and has substituted hi@ judgment in place of and in lieu of the 
authority and judgment of the Commission, which is the body vested 
by statulte with the authority to make such approval and issue an 
award thlerefor. 

" ( c )  For that the findings of fact made by the Commission are 
binding upon the Trial Court if supported by any competent evidence 
and this is so even though the evidence might support a contrary find- 
ing and, therefore, the Trial Court had no authority to  substitute 
his own findings and his own evaluation of the amounlt of fees that  
should be approved for said attorneys. 

" (d l  For that the said Trial Court had no pourer or authority of 
law to order and command said Commission to peremptorily enter 
an award in accordance with the findings and judgment of said Trial 
Court and contrary to the approval of fees heretofore made by said 
Commission. 

" (e) For that the power of the Trial Court is limited to a review of 
arbitrary and capricious action on the part of the Commission and 
to a judicial determination as to  whether the Commission is operat- 
ing within the scope of its powers as fixed by Statute and in this con- 
nection it is recognized by petitioners that a proceeding can be re- 
manded to the commission for further findings or for further action 
by the Comn~ission in accordance with law but these petitioners do 
not believe that the Trial Court can pass upon a proceeding such 
as this rle novo and enter such judgment as to both the facts and 
approval of fees as lthe Trial Court sees fit. 

" ( f )  For that if said judgment is allowed to stand unreversed, it 
will mean that  the fixing of attorneys' fees in proceedings before the 
Commission ha19 been ,transferred from rthe Commission 60 hhe Superi- 
or Court and there will thuis resulrt a &isorganization of the whole 
system that has existed in the State for many years and there will 
be no fixed standards of measurement of same. 

"(g) That if said judgment is correct and if attorneys' fees can 
be fixed by a Superior Count Judge in proceedings before the Com- 
mission in this manner and without the free approval of the Commis- 
sion, as commanded by the Statute, then the profession and the people 
of the State are entitled to know of this change in system and this 
Court should so declare and give its approval." 

And petitioners in paragraph 7 allege that "this application is 
made in good faith and for the reason bhat the matters herein alleged 
as error and now excepted lto are matters of great public interest and 
further a quasi-judicial agency of the  State is entitled to know as 
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to how it shall proceed in the future." 
And the record shows that  the respondents as "the attorneys rep- 

resenting the successful claimant, Alice B. Brice," answering the 
petition filed, among other things admit that  "the jurisdiction of the 
Supreme Court of North Carolina to hear and determine qusstions 
under the provisions of Article IV, Section 8, of the Constitution of 
North Carolina, gives the Supreme Court of North Carolina 'the 
power (to issue any remedial writs necessary to give i t  a general super- 
vision and control over the proceedings of the inferior courts'; I t  is 
further admitted that  the petitioner is attempting to invoke the pro- 
visions of G.S. 97-86, Cumulative Supplement of 1957, in order to 
secure a review of the actions of the Superior Court of Mecklenburg 
County and that  the Industrial Commission passed a Resolution 
authorizing the petitioner to proceed in that manner, and that the 
Petition has attached to i t  a copy of the Resolution of said Com- 
mission." 

The Supreme Court allowed the petition to be docketed and heard 
at the Fall Term, 1958, with cases from the 26th District. 

'Attorney General Seawell, Assistant Attorney General Ralph Moody 
for petitioners, appellants. 

Elbert E. Foster, Charles M. Welling for respondents, appellees. 

WINBORNE, C. J. The Constitution of North Carolina, Article IV, 
Section 8, declares in pertinent part that  "The Supreme Court 
shall have the power to i s u e  any remedial wrilts necessary to give it 
a general supervision and control over the proceedings of the inferior 
courts." This provision has been invoked in many decisions of the 
Court, anlong which are: S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 
663, and Park Terrace v. Indemnity Co., 243 N.C. 595, 91 S.E. 2d 
584. 

In  the Park Terrace case, supra, i t  is said: ''This Court has gen- 
eral supervisory authority over the orders, judgments, and decrees 
of the Superior Courts of the State * * This is a prerogative which, 
in a proper case, when necessary to  promote the expeditious adminis- 
tration of justice, we will not hesitate to exercise." 

The North Carolina Industrial Commission, created under G.S. 
97-77, is primarily an administrative agency of the State charged 
with the duty of administering the provisions of the Workmen's Com- 
pensation Act, Chapter 97 of General Statutes. Hanks v. Public Utili- 
ties Co., 210 N.C. 312, 186 S.E. 252. 

In the event of disagreement, the Commission is to make award af- 
ter hearing. G.S. 97-83. 

The Commission or any of its members shall hear the parties and 
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their representatives and witnewes, on matters at issue, and shall de- 
t e r ~ u n e  the dispute in a summary manner. 

The award, together with a statement of the findings of f a d ,  rulings 
of law, and other matters pertinent to the question a t  issue shall be 
filed with the record of the proceedings. G.S. 97-84. Under this secrtion 
the Commission is made the fact finding body. The finding of facts 
is one of its primary duties. Beach v. McLean, 219 N.C. 521, 14 S.E. 
2d 515. 

Either party to the dispute may appeal from the decision of the 
Commission to the Superior Court "for errors of law". G.S. 97-86. 
And the Superior Court on such appeal has appellate jurisdiction to 
review an award of the Industrial Commission for errors of law. 
Thomason v. Cab Co., 235 N.C. 602, 70 S.E. 2d 706. 

The findings of fact of the Industrial Cominission are conclusive and 
binding on appeal when supported by competent evidence - even 
though there is evidence that would have supported a finding to the 
contrary. Tucker v .  Lowdermilk, 233 N.C. 185,63 S.E. 2d 109; Penland 
v .  Coal Co., 246 N.C. 26, 97 S.E. 2d 432. 

The procedure prescribed for hearing on appeal is summarized in 
Penland v.  Coal Co., supra, in this manner: "When an appeal is !taken 
from the Industrial Commission, the statute, G.S. 97-86, requires 
that a certified transcript of the record before the Commission be 
filed in the Superior Court (citing case). When the appeal comes on 
for hearing it is heard by the presiding judge who sits as an appellate 
court. His function is to review alleged errors of law made by the In- 
dustrial Commission, as disclosed by the record and as  presented to 
him by exceptions duly entered. Necessarily the scope of review is 
limited to the record as certified by the Commimion and to the ques- 
ltions of law therein presented1-citing case. 

And to the same effect this Court said in Thomason v. Cab Co., 
supra: ('In pas~ing upon an appeal from an award of the Induetrial 
Commission in a proceeding coming within the purview of the aat, the 
Superior Court is limited in its inquiry to  these two questions of law: 
(1)  Whether or not there was any competent evidence before .the com- 
mission to support its findings of fact; and (2) whether or not the 
findings of fact of the commission justify its legal conclusions and 
decision. Henry v. Leather Co., 231 N.C. 477, 57 S.E. 2d 760. The 
Superior Court cannot consider the evidence in the proceeding in any 
event for the purpose of finding the facrts for itself. Reed v. Lavender 
Rros., 206 N.C. 898, 172 S.E. 877; Ussery v. Cotton Mills, 201 N.C. 
688, 161 S.E. 307. If the findings of fact of the Industrial Commission 
are supported by competent evidence and are determinative of all 
the questions a t  issue in the proceeding, *the court mu& accept such 
findings as final truth and merely determine whether or not they 
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justify the legal conclusions and decision of the commission. Blevins 
v. Teer, 220 N.C. 135, 16 S.E. 2d 659; Rankin  v. Mfg.  Co., 212 N.C. 
357, 193 S.E. 389. But if the findings of fact of the Industrial Com- 
mission are insufficient to enable the court to determine the rights of 
the parties upon the matters in controversy, the proceeding must be 
remanded to the commission for proper findings. Young v .  Whitehall 
Co., 229 N.C. 360,49 S.E. 2d 797; Cook v .  Lumber Co., 217 N.C. 161, 
7 S.E. 2d 378; Farmer v .  Lumber Co., 217 N.C. 158, 7 S.E. 2d 376; 
Gowens v. Alamance County,  214 N.C. 18, 197 S.E. 538; Singleton v. 
Laundry Co., 213 N. C. 32, 195 E.E. 34." 

Indeed, i t  is succinctly dated in Evans v .  Lbr. Co., 232 N.C. 111, 
59 S.E. 2d 612, that "Neither this Court nor the Superior Court has 
the right 50 make an award pro or con upon the evidence which was 
submitted or which may be submitted before the Industrial Commis- 
sion'-citing cases. 

In the light of these applicable principles, ict is seen that the judg- 
ment in question is not in keeping with the practice and procedure in 
such case made and provided. Hence this Court is constrained to de- 
clare i t  null and void. 

This is such a matter of public interest that the Supreme Court 
finds it necessary to exercise its supervisory jurisdicdion-to promote 
the expeditious administration of justice. 

Finally i t  may be noted that while the claimant's attorneys set 
forth as one of the grounds for their appeal from award of the In- 
dustrial Commission that the .'Hearing Commissioner and the Full 
Commission * arbitrarily and capriciously fixed a fee *" the 
Judge of Superior Court did not so hold. And the statute, G.S. 97-90, 
requires t l ~ a t  "fees for attorneys, and physicians and charges of hos- 
pit& for services * * under this ~arbicle shall be mbjech to ithe approv- 
al 'of the commissi~on." And the wwd iiapprove" as used in decisions of 
this Court implies the exercise of discretion and judgment. Kev  v .  
Board of Education, 170 N.C. 123, 86 S.E. 1002; Harris v .  Board of 
Education, 216 N.C. 147, 4 S.E. 2d 328; Russ v. Woodard, 232 N.C. 
36, 59 S.E. 2d 351. 

Indeed, Black's Law Dictionary defines it " 'the act of approval' 
imports the rtct of passing judgment. the use of discretion and de- 
termination as R deduotion therefrom." 

The proceeding will be remanded to Superior Court for further 
orders in conformity with provisions of this opinion. 

Error and Rmnanded. 

PARKER, J., not sitting. 



IN THE SUPREME COURT. 

JOHN A. THOJIASSON, 0s BEHALF OF HIMSELF AND OTHEB PBOPERTT OWNEBS 
AND . I . A X P A ~ E I ~ ~  J R  1'111~ CLTY OF CHARLOTTE, N. C., V. JAMES S. SMITH, 
CLAUDE L. ALBEA, HERBERT H. BAXTBR, HERMAN A. BROWN, 
STEVE W. DELLINGER, MARTHA W. EVANS, ERNEST C. FOARD, 
W. EVERETT WILKINSON, AND THE CITY O F  CHARLOTTE, N. C. 

(Filed 29 October. 19b8.) 

1. Municipal Corporations 8 5- 
Section 6, Chapter 802, Session I ~ w s  of 19S7, authorizes the City of 

Charlotte to extend Its water and sewer lines into the area to be annexed, 
upon the approval of the voters of annexation, prior to  the time flxed by 
the s tatute  as the effective date of the annexation. 

a. Same: Taxation 8 5: Constitutional Law 8 23- Bonds for  extension 
of municipal service8 t o  territory to  be  annexed a r e  for  public purpose. 

A municipal corporation inay issue bonds and levy taxes to pay prin- 
cipal ctnd inlterwt thereon and use the proceeds to flmnce the extension 
of water and sewer facilities into a n  area to be annexed a t  a flxed fu- 
ture date after the residents of the area to be annexed have approved 
t h e  annexation and the citizens of the municipality have approved both 
the annexation and the issunnee of bonds, and such bonds a re  for a public 
purpose, and the t a r  imposed W h i n  the municipality prior to annexa- 
tion does not deprive the taxpayers of the city of property without due 
process of law. Fourteenth Amendment to the Constitution of the United 
States, Article I,  Seokicm 17, of the Constitution of North Carolina, G.S. 
160-239, G.S. 360-255, G.S. 160-238, Chapter 366, Sectdon 32(25), Public- 
Local Laws of 1939. However, bhe extension of the fire alarm system 
is properly limited to two males from  the present city limits under G.S. 
160-238. 

8. Municipal Corporations 8 8: Taxntion 8 9- 
Upon extension of the corporate limits of t~ mun~icipaliQ under legis- 

lative authority. the m ~ n ~ i c i w l i t y  acquires jurisdiction over the terri- . . 

tory annexed a i d  may levy and collect taxes on property enibraced with- 
in the annexation, notwithstanding that a part of the tases so collected 
may be used to pay municipal ind&tectness iocurred prior to the time 
of annexation, and in like manner the municipality may, under legisla- 
~Mve authority and upon approval of its voters, issue bonds to f l n a c e  
extension of mun,ioipal facilities to the territory to be annexed and levy 
taxes to pay same prior to the flxed date of annexation. 

4. Constitutional Law 8 10- 
Doubt a s  'to the canstitutionaLIty of a e h t u t e  awthorizing the impwl- 

tion of a tax, approved by +he voters, must be resolved in favor of the 
constitutionality of the statute and tax. 

PARKER, J., not sitting. 

APPEAL by plaintiff from Froneberger, J., a t  Chambers in Charlotte, 
North Carolina, 4 August 1958. From MECKLENBURG. 

The plaintiff, a ailbizen md resident of the City of Charlotte, North 
Carolina, instituted this ctction in behalf of himself and other prop- 
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erty owners and taxpayers in said city, seeking to enjoin the defendant 
City of Charlotte, its Mayor and City Council, from issuing Gcneral 
Obligation Bonds to finance the extension of water, sewer and fire 
alarm services into the territory to be annexed to  the City of Char- 
lotte, from and after 31 December 1959, prior to said date of annexa- 
tion. 

This cause was heard pursuant to stipulations entered into by the 
p a ~ i e a  by Froneberger, J., assigned to hold .the counts d the Twenty- 
Sixth Judicial District, without a jury. A jury hsaving been waived, 
the hearing was held at Chambers in Charlotte, North Carolina on 4 
August 1958, and i t  was agreed that  the court should find the facts 
and make its conchsions of law and enter judgment accordingly. The 
trial judge found the facts, made his conclusions of law and entered 
judgment, denying the plaintiff the relief demanded, except the de- 
fendants were enjoined from extending fire alarm service for more 
than two miles from the corporate limits of 'the city. 

On 23 May 1957 the General Assembly of North Carolina enacted 
Chapter 802 of the 1957 Session Laws, amending the charter of the 
City of Charlotte so as to provide for the extended boundaries of said 
city. The Act provided for an elmtion to be held on 15 July 1957 
among the qualified voters of the City of Charlotte and the adjacent 
territory proposed to be annexed to said city; and further providing 
that if the election carried, the cilty limits of said city should be ex- 
tended, as set out in the Act, from and after 31 December 1959. The 
special election was held and the extension of the city limits dulv ap- 
proved, and i t  is conceded that  the eleotion was properly called and 
conducted. 

The territory to be annexed pursuant to  said election comprises ap- 
proximately thirty square miles, so that  the area of the City of Char- 
lotte will be substantially doubled by said extension of the city limib. 
The area to be annexed has a density of population of 1,357 per square 
mile, or a total population of approximately 41,000. 

Section 6 of Chapter 802 of the Session Laws of 1957 provides: 
"Should said election carry, the City of Charlotte is hereb J authorized 
and empowered to plan for extending and to extend, municipal public 
works into the territory coming into the city limits by virtue of said 
election. The City of Charlotte is granted the right to acquire the 
necessary lands in connection with such public works and to acquire 
property in connection therewith by condemnation, if necessary, under 
the present, law governing condemnation of property within the present 
city limits of the City of Charlotte, which said law is hereby extended 
t o  cover such added territory." 

On 12 March 1958 the City Council of the City of Charlotte enact- 
ed an ordinance duly authorizing, subject to the approval of the 
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voters, the issuance of $1,301,000 water bonds, $3,265,000 sanitary 
sewer bonds, and $134,000 fire alarm system bonds, for the purpose 
of providing funds for enlarging and extending such services within 
and without the city limits, including the territory to be annexed; 
and providing for a sufficient tax to pay the principal and interest on 
said bonds to be annually levied and collected. At the same time, said 
Council also duly adopted a resolution calling for a special bond 
election on 26 April 1958, and approved notice of such special bond 
election and an official ballot. 

I t  is conceded that the election was duly called and conducted and 
that the qualified voters of the City of Charlotte approved the issuance 
of said bonds, including the levy of a tax to pay the interest and prin- 
cipal on s ~ ~ c h  indebtedness. 

The budget of the City of Charlotte for the fiscal year 1 July 1958 
to 30 June 1959, as adopted by the City Council of the City of Char- 
lotte on 16 July 1958, provides f'or the payment 'of approximately 
$62,158.00 in interest and bank commissions on said bonds during the 
current fiscal year. 

On 16 July 1958 the City Council of the City of Charlotte levid 
a tax on a11 real and personal property in said city in order to raise 
the funds necessary to meet said interest and bank commissions. The 
defendants admit they intend to issue said bonds for the extension of 
said services to the territory to be annexed prior to 1 January 1960, 
and mill, in addition to the tax heretofore levied to pay interest and 
bank conln~issions as hereinabove set out, levy a tax prior to 1 Jan- 
uary 1960 for the payment of principal and interest on said bonds. 

From the judgment entered the plaintiff appeals, assigning error. 

Taliaferro, Grier, Parker & Poe, Sydnor Thompson,  attorneys for 
plaintiff.  

John D. Shau., nttorney for defendants. 

DEXNT, J. The plaintiff contends that the City of Charlotte is 
without authority to issue bonds and to levy and collect taxes from 
the citizens of the city for the purpose of extending water and sewer 
facilities and its fire alarm system to an area which is, a t  present, 
not within the city limits and will not become a part of the city until 
1 January 1960. The plaintiff further contends that such expenditures 
would be in violation of both the Constitution of the United States 
and the Constitution of North Carolina, in that it would constitute 
the taking of property of the citizens of Charlotte without due pro- 
cess of law, and that such expenditures would not be for a public pur- 
pow. 

It would seem, therefore, that the question posed for determination 
is silnply ;this: May a municipal corporation, with legislative sanction, 
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issue bonds and levy taxes to  meet the required payment of principal 
and interest thereon, and use the proceeds therefrom to finance the 
extension of water and sewer facilities and a fire alarm system into 
an area which is to be annexed ;to ithe municipality a t  a fixed future 
date, after the residents of the area to be annexed have approved the 
annexation and the citizens of the municipality have approved both 
the annexation and the issuance of the bonds? 

We shall not undertake a seriatim discussion of all the appellant's 
exceptions. We shall, however, discuss the questions raised which are, 
in our opinion, essential to the proper disposition of the appeal. 

The briefs filed in connection with this appeal cite no case from 
this or any other state involving a factual situation similar to that  
presented on this record. Neither have we been able to find such a 
case. Even so, the general law authorizes a municipality in this State 
to establish and mainhain a sewer system. G.S. 160-239. A municipali- 
t y  is likewise authorized to maintain a waterworks system and to 
furnish water "to any person, firm or corporation desiring the same 
outside the corporate limits where the services can be made avail- 
able by the municipality * * * . " G S .  160-255 (1957 Cum. Supp.). 

G.S. 160-238 provides: "The governing body may provide, install, 
and maintain water mains, pipes, hydrants, and buildings and equip- 
ment, either inside or outside of the city limits, for protection against 
fire of property outside of the city limits, and within such area as the 
governing body may determine, not exceeding a boundary of two 
miles from the city limits, under such terms and conditions as the 
governing b d y  may prescribe. * * " 

Furthermore, the charter of the City of Charlotte, as adopted in 
Chapter 366, Section 32, Subsection (25), Public-Local Laws of 1939, 
authorizes the city, "To establish systems of sewerage and works for 
sewage disposal, and to extend and build the same beyond the corpor- 
ate limits when deemed necessary, to permit owners of residences or 
industrial plants outside the limits of the City of Charlotte to con- 
nect to the sewerage system of said City of Charlotte and to remove 
said sewage through its system as is now done for residents of said 
city, and to make such reasonable charges for such service as may be 
set by the city council; * * . " According to th'e testimony in the court 
below, approximately thirty-five per cent of the residents in the area 
to be annexed are presently served by the extension of the sewerage 
system of the City of Charlotte, and two-thirds of the homes in the 
area are supplied with city water through local water supply systems. 

Moreover, we interpret Section 6 of Chapter 802 of the Session Laws 
of 1957, amending the charter of the City of Charlotte, to give the 
city the authorilty to  extend its water and sewer lines into the area 
to  be annexed, and to do so prior to 1 January 1960. This Section 
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authorizes the City of Charlotte, in the event the election shall carry, 
to annex the involved area, "to plan for extending and to extend, mu- 
nicipal public works into the territory coming (not which has been 
annexed) ~ n t o  the city limits by virtue of said election." 

Section 6 also extends from the date of the ratification of the Act, 
being 23 May 1957, the law governing condemnation of property with- 
in the present city limits of the City of Charlotte to +he additional area. 

This entire Section was wholly unnecessary if i t  was not the legis- 
lative intent that the City of Charlotte should proceed immediately 
to provide these facilities within the area which is to become a part 
of the Oity of Charlothe on 1 January 1960. After an area is annexed 
to a municipality, i t  becomes a part of i t  and subjeot to all the debts, 
laws, ordinances and resolutions in effect on the date of the annexa- 
tion. This is expressly so provided by statute. G.S. 160 449. 

We #think it reasonable to assume that  the purpose in fixing 1 Jan- 
uary 1960 as the date on which the area to be annexed should become 
effeotive, was to give the City of Oharlotte a reasonable time to in- 
stall these facilities so that  they would be available to the residents 
of the area to be annexed a t  the time the annexation would become 
effective or R S  soon thereafter as practicable. 

In  light of the facts in this case, we are not impressed by the argu- 
ment that  the tax levy complained of constitutes a taking of the 
property of the citizens of the City of Charlotte wiltlthout due process 
of law, in violation of both the Constitution of the United States and 
the Constitution of North Carolina. The expenditure of funds for 
the construction of water and sewerage facilities by a municipality, 
outaside its corporate limits, if done pursuant to legislative authority, 
is for a public purpose and is not violative of the Fourteenth Amend- 
ment to the Constitution of the United States or of Article I ,  Scrtion 
17, of the Constitution of Korth Carolina. Rnmsey v. Commissioners, 
246 N.C. 617. 100 S.E. 2d 55: Charlotte v. Heath, 226 N.C. 750, 40 
S.E. 2d 600: Holmes v. Fayetteville, 197 N.C. 740, I50 S.E. 624. 

It is said in the last cited case, "If the defendant should attempt to 
pledge the faith of the city or to contract a debt or levy a tax for an 
enterprise conducted within the designated territory, the taxpayer 
would have ample remedy." Plaintiff contends that the foregoing 
statement should be construed as prohibiting the City of Charlotte 
from issuing the bonds involved in this action and from levying any 
tax in connection therewith. However, the plaintiff seems to have over- 
looked the fact that in addition to the legislative authority granted 
to the defendants, the qualified voters of ;the City of Charlotte have 
apnroved what the city is attempting to do. 

I n  the case of Dunn v .  Tew, et al, 219 N.C. 286, 13 S.E. 2d 536, 
the lands of the defendants were being sold for nonpayment of mu- 



N. C.] FALL TERM, 1958. 89 

nicipal taxes. The property was located in an area tha t  had been 
annexed by the plaintiff city and the defendants contended that  their 
property was not subject to  the full rate of tax levied, for that a part 
of the taxes would go toward payment of debts that were existing prior 
to the time of the annexation and from which the defendants derived 
no benefit. The holding of the Court is succinctly stated in lthe third 
headnote of the opinion as follows: "Where the corporate limits of 
a municipality have been extended by legislative act * * the mu- 
nicipality has jurisdiction over the territory annexed and may levy 
and colleot taxes on the property embraced therein, notwithstanding 
that the taxes so collected may be used to pay municipal indebtedness 
incurred prior to the time of the annexation *." 

Certainly the citizens in the area to be annexed by the City of Char- 
lotte will, beginning with the year 1960, be taxed (to pay for indebted- 
ness of the City of Charlotte, no part of which was expended for their 
benefit. G.S. 160-449. 

The General Assembly has expressly authorized the extension of 
these facilities in the event the election carried and the qualified 
voters of the Citty of Charlotte, with full knowledge tha t  the area in- 
volved would not be subject to  the levy and collection of taxes until 
on and after 1 January 1960, approved t.he bond issue to finance the 
extension of the public utilities of the City of Charlotte into the area 
of approximately thirty square miles, which area will by the expira- 
tion of time, without any further legal steps being taken by anyone, 
become a part of the City of Charlotte on the date fixed in its charter, 
to wit, 1 January 1960. Doubtless the provision for fhe extension of 
these water and sewer facilities prior to the effective date of the an- 
nexat.ion, may have had a material bearing on the result of the voting 
in this additional area, whioh is about equal to the area contained 
within bhe present corporate limits of the City of Charlotte. 

I n  the case \of Briggs v. Raleigh, 195 N.C. 223, 141 S.E. 597, the 
plaintiff undertook to restrain the City of Raleigh from issuing bonds 
which had been approved by the voters of the city. The proceeds from 
the sale of the bonds were to be used for the purpose of erccting build- 
ings, etc., on land donated by the State to be used for a State Fair 
to be aperaked within five miles of the City of Raleigh. This Court 
held the expenditures to be for a public municipal purpose and that  
i t  was within the power of the city to issue said bonds. Stacy, C. J., 
in speaking for the Court, said: "Where the question is doubtful, as 
i t  is here, and the Legislature has decided it one way and the people 
to be taxed have approved that  decision, i t  is the general rule of con- 
struction that  the will of the lawmakers thus expressed and approved, 
should be allowed to  prevail over any mere doubt of the courts." 

I n  the instant case, upon the findings of fact made by the court 
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below, and which are supponted by competent evidence, the court held 
that the plaintiff has not sustained his burden in showing that the 
legislative action u.pon which the defendants are relying is unconstitu- 
tional. The court further concluded as a matter of law that the issuing 
of bonds to extend lthe water and sewer systems as contemplated by 
the City of Charlotte, is not in violation of the Fourteenth Amendment 
to the Constitution of the United States, or of Seotion 17 of Article I 
or Section 3 of Article V of the Constitution of North Carolina. The 
court, however, held that  the City of Charlotte should be restrained 
from extending the fire alarm system beyond two miles from the 
present city limits, as provided in G.S. 160-238. Judgment was ac- 
cordingly entered. 

The judgment of the court below is 
Affirmed. 

PARKER, J., not sitting. 

MRS. JAMES R. STAMEY. JR., ADNINI~TRATRIX OF THE ESTATE OF JAMES 
R. STAMET, JR., DECEASED, PLAINTIFF, V. RUTHERFORDTON ELEC- 
TRIC MEMBERSHIP CORPORATION,  FENDA ANT, am BRAWLEY 
CONSTRUCTION COMPANY, ADDITIOXAL DEFEXDANT. 

(Filed 29 October, 1958.) 

Negligence g 16- 
The three year atatute of limitations applies to  a cause of action to 

recover for personal injuries negligently inflicted. G.S. 1-52(6). 

Pleadings g 
Even though the compldnt in a n  action to recover fa r  negligent injury 

fails to  s tate  facts sufiicient to  constitute a cause of action, a n  amend- 
ment, supplying the deficiency by alleging relevant facts connected with 
the transactions forming the subject of the original complaint, may be 
permitted under G.S. 1-163, no statute of limitahions being involved: 
an  ordor of the court striking the amendment as not permissible and 
sustaining demurrer to the complaint is error. 

Death 8 4- 
Under the 1951 amendment to G.S. 28-173 the two year statute of 

limitations is applicable to actions for wrongful dmth,  G.S. 1-53(4), and 
such limitation is no longer a condition annexed to the cause of actinn 
but a n  ordinary statute of limitabions. 

Urnitations of Actions Q ll- 
An amendment introducing a new cause of action does not relalte back, 

and the bar  of the statute of limitations must be computed as of the time 
of flling t h e  amended p l e a d m  rather than the time lthe action was ineti- 
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tuted, irrespective of whether the limitation i~ a condition annexed to the 
cause of action or an ordinary stakuate of limltwtions. 

5. Bame- 
Where the original complaint fails to  state facts sumcient to consti- 

tute a cause of action, a n  amendment supplying the deficiency consti- 
,tutea a new cause of action for the purpose of computing the bar  of the 
statute of limitations. 

6. Pleadings 8 8a- 
A cause of action conshts of the facts alleged in the complaint. G.S. 

1-122. 

7. Appeal and Error 60- 
A holding on a former appeal #at the complain,t as then drawn failed 

to state a cause of action becomes the law of the case. 

8. Death 8 4- 
Where the complaint in a n  action for wrongful death fails to state s 

cause of action, a n  amendme& thereafter flled, supplying the deficiencies. 
constitutes a new cause of action, and the two year statute of limita- 
dions must be computed from the date of death until the flling of the 
amendment 

9. Limitation of Actions g 1- 
The contention that a n  amendment constituting a new cause of action 

was filed after the bar of the statute of limitations was complete can- 
not be raised by demurrer or motion to strike, but can be presented 
only by answer. G.S. 1-16. 

PABKEB, J., not sitting. 

APPEAL by plainttiff from Pless, J., June 2, 1958, Schedule B Regu- 
lar Civil Term, of MECKLENBURG. 

On former appeal, the demurrer interposed by defendant in this 
Court to the amended complaint was sustained. Reference is made 
to the statement, of facts in Stamey v. Membership Corp., 247 N.C. 
640, 101 S.E. 2d 814, for the particulars as to prior proceedings in 
the case, and to the opinion of Parker, J., for a full summary of the 
allegations of the amended complaint. ("Defendant," as used herein, 
refers to Rutherfordton Electric Membership Corporation, the original 
defendant.) 

On March 20, 1958, Judge Craven, in his discretion, allowed plain- 
tiff's motion of March 7, 1958, and granted leave to plaintiff to amend 
her amended complaint. By amendmenk filed pursuant to Judge 
Craven's order, plaintiff (1) deleted the allegations of paragraph 11 
of each cause of action and substituted therefor new allegations re- 
lating to what occurred on the occasion of her intestate's injury, and 
(2) added to  each cause of action a new sub-paragraph, "12(j)," 
therein alleging, inter alia, that  defendant "did inform and advise the 
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plaintiff's intestate that the current on the occasion and at the place 
in question, in the old energized, 'live' and uninsulated wire, had been 
cut off, but . . . nevertheless did carelessly and negligently fail to cut 
off the high voltage of current, . . ." 

Defendant then filed its "DEMURRER AND MOTION TO 
STRIKE," directed to  the amended complaint, as amended in March, 
1958, the ground of objection being that it did not state facts sufficient 
to constitute a cause of aation. Defendant set forth, inter alia, the fol- 
lowing: "5. The matters appearing in paragraph 11 as amended and 
paragraph 12(j)  as amended constitute new matter and i t  affirmative- 
ly appears from the allegations of the complaint that more than two 
(2) years elapsed between the accrual of the cause of action of the 
plaintiff and the pleading of such allegations and the same are barred 
by the statute of limitations.'' 

After hearing thereon, Judge Pless entered an order containing these 
provisions: 

". . . In  paragraph 12(j) of the amendment the plaintiff for the 
first time, and more than two years after the death of plaintiff's in- 
testate, seek (sic) to inject into the case a completely new element 
of negligence by now alleging that  the defendant advised the plain- 
tiff's intestate that the current on the live wire had been cut off and 
that this had not been done. The Court is of the opinion that such 
amendment is tardy and the motion of the defendant to strike said 
paragraph 12(j)  is therefore allowed. 

"The Court is of the opinion, and so holds, that the remaining por- 
tions of the amendment to the Amended Complaint are not sufficient 
(to overcome the deficiencies stated by the Supreme Court, and ac- 
cordingly the demurrer of the defendant to said pleadings is hereby 
sustained. 

"The plaintiff is allowed thirty days from this date in which to 
file such additional pleadings or amendments as she may be advised." 

Preceding the quoted portions, the order of Judge Pless contains 
this statement: "Counsel for all parties and Judge Craven, himself, 
state that Judge Craven merely authorized the filing of said amend- 
ment without considering the merits and that  in so doing he did not 
rule upon the propriety or legal effect of same.'' 

Plaintiff excepted and appealed, assigning errors. 

Wm. H .  Booe and Carswell & Justice for plaintiff,  appellant. 
Carpenter & W e b b  for defendant Rutherfordton Electric Member- 

ship Corporation, appellee. 

BOBBITT, J. Plaintiff alleged, separat~ely, two causes of action. Her 
first cause of action is for personal injuries suffered by her intestate 
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from his injury on February 22, 1956, until his death on February 
26, 1956; and her second cause of action is for her intestate's wrong- 
ful death. Hinson v. Dawson, 241 N.C. 714, 86 S.E. 2d 585; Hoke v. 
Greyhound Corp., 226 N.C. 332, 38 S.E. 2d 105. 

We are of opinion, and so hold, that  the amended complaint, as 
amended in March, 1958, states facts sufficient to  constitute a cause 
of action. We need not determine whether the facts alleged in para- 
graph 11, as amended in March, 1958, standing alone, are sufficient 
t o  establish legal responsibility of defendant for the contact made with 
the "live" power line. 

While the allegations relating to defendant's negligence are identi- 
cal in both causes of action, bot,h before and after the amendments 
of March, 1958, the legal significance of these amendments in relation 
to  the first cause of action is different from their legal significance 
in relation to the second cause of action. Hence, each cause of act:on 
requires separate consideration. 

1. First cause of action. The three year statute of limitations ap- 
plies to  this cause of action. G.S. 1-52(5). I t  appears affirmatively that 
the amendments of March, 19.58, were filed within three years from 
the date of the intestate's injury. Hence, the question presenlted is 
whether these amendmenlts were permissible under G.S. 1-163. 

Unquestionably, the facts alleged in the amendments of hlarcli. 
1958, are material to the case. They relate directly (to plaintiff's right 
to recover from defendant on account of the intestate's injury on Feb- 
ruary 22, 1956, on the occasion referred to in plaintiff's prior plead- 
ings. While, for reasons stated below, we are of opinion that plaintiff, 
in the amendmenlts of March, 1958, for the first time stated facts 
sufficient to  constitute a cause of action, the cause of action then 
stated embraces relevant facts connected with the transactions form- 
ing the subject of her prior pleadings. Hence, absent the bar of an 
applicable statute of limitations, such new cause of action may be 
introduced by way of amendment of plaintiff's prior pleadings. Perkins 
v. Langdon, 233 N.C. 240, 63 S.E. 2d 565; Capps v. R. R., 183 N.C. 
181, 111 S.E. 533. 

The amendment approved in Perkins v. Langdon, supra, filed with- 
in three years of the accrual of the cause of action, permitted the plain- 
tiff to allege (a )  that the defendant covenanted not to sell the ware- 
house properties during the term of their three year lease, and (b)  
that he breached the covenant by selling after the end of the first year 
to a bona fide purchaser. I t  is noted that  a demurrer ore tenus in this 
Court to  the original complaint, which was silent as to  the matters 
alleged in said approved amendment, had been sustained in Perkins v. 
Langdon, 231 N.C. 386, 57 S.E. 2d 407. 

On authority of Perkins v. Langdon, supra (233 N.C. 240), and 
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cases therein cited, we hold that  the court erred in striking paragraph 
12 ( j )  of the first cause of action and in sustaining the demurrer thereto. 

2. Second cause of action. The two year statute of limitations ap- 
plies to this cause of action. G.S. (Vol. 1A) 1-53(4) ; G.S. (Vol. 2A) 
28-173, as amended by Ch. 246, Session Laws of 1951. 

"In the absence of statute otherwise providing, the general rule is 
that  an amendment introducing a new cause of action does not relate 
back to  the commencement, of the action, with respect to limitations, 
but is the equivalent of a new suit, so that  the statute of limitations 
continues to run until the time of the filing of the amendment,." 54 
C .  J. S., Limitations of Actions Sec. 281; 34 Am. Jur., Limitation of 
Actions Sec. 260. This is the established rule in North Carolina. Capps 
v .  R. R., supra, and cases cited therein. While a statute of limikations 
was not involved in Perkins v. Langdon, supra (233 N.C. 240), i t  is 
noted that  Johnson, J., quoting from Capps v. R. R., supra, recognized 
this limitation on the discretionary power of the court to allow amend- 
ments under G.S. 1-163. 

It appears that  the amendments of March, 1958, were filed more 
than two years from the date of the intestate's death. Nothing else 
appearing, this cause of action is vulnerable to a proper plea of the 
two year statute of limitations if plaintiff, in the amendments of 
March, 1958, for the first time stated facts sufficient to constituke a 
cause of action. 

While, as indicated below, a statute of limitations may not be 
pleaded by demurrer, i t  seems appropriate, for the guidance of the 
court and of the parties in further proceedings, that we consider and 
pass upon whether the cause of action alleged in the amendments of 
March, 1958, is a new cause of action. I n  this connection, ilt is noted 
that  this question was debated in the briefs and on oral argument on 
this appeal. 

A cause of action consists of the facts alleged in the complaint. 
G.S. 1-122; Lassiter v. R. R., 136 N.C. 89, 48 S.E. 642. The decision 
on former appeal, sustaining the demurrer to  rthe amended complaint 
"for the reason that the amended complaint considered in its entirety 
fails to allege a case of actionable negligence proximately causing the 
injury to, and death of, plaintiff's intestaite," became lthe law of the 
case. George v. R. R., 210 W.C. 58, 185 S.E. 431; Webb v. Eggleston, 
228 N.C. 574, 46 S.E. 2d 700; Glenn v. Raleigh, 248 N.C. 378, 103 
S.E. 2d 482; Hayes v. Wilmington, 243 N.C. 525, 91 S.E. 2d 673; 
Robinson v. MrAlhaney, 216 K.C. 674, 6 S.E. 2d 517. 

In George v. R. R., supra, and in TVebb v. Eggleston, supra, demur- 
rers had been smtained for the reason that the original complaints 
did not state facts sufficient to constitute causes of action. It was 
held that the amendments, if otherwise good and available, "would 
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relegate plaintiff to the position of having thereby for the first time 
strukd a cause of action against the demurring defendants." Devin, J .  
(later C. J.), in George v. R. R., supra, quoted by Barnhill, ,J. (later 
C. J.),  in Webb v. Eggleston, supra. 

I n  George v. R.  R., supra, referring to  the original complaint, Devin, 
J. (later C. J.) ,  said: "It  was not a defeotive statement of a good cause 
of action; i t  did not state facts sufficienft to constitute a cause of 
action." 

"As a general rule, and in the absence of statute otherwise provid- 
ing, where the original complaint or declaration states no cause of 
action whatever, an amendment made after the bar of the statute will 
not relate back, but will be regarded as the beginning of the action, 
in reckoning the statutory period of limitations." 54 C.J.S., Limita- 
tions of Actions Sec. 279 (b)  ; Marks v. St. Francis Hospital and School 
of Nurszng, 179 Kan. 268, 294 P. 2d 258; TYad3ell v. Woods, 160 Kan. 
481, 163 P. 2d 348; Bahr v. LLTntional Safe Deposit Co., 234 111. 101, 84 
N.E. 717; Fowler v. City of Seminole, 202 Okla. 635, 217 P. 2d 513; 
Murray v. McGelzee, 121 Okla. 248, 249 P. 700. 

In Ely v. Early, 94 N.C. 1, cited by appellant, the original com- 
plaint stated facts sufficient to constitute a cause of action; and this 
Court held that  the amendment "constijtuted a part of the plaintiff's 
cause of actio~l a t  first alleged." 

George v. R. R., supra, and Webb v. Eggleston, supra, are discussed 
and distinguished in Davis v. Rhodes, 231 N.C. 71, 56 S.E. 2d 43, 
where, upon the facts then considered, i t  was held (1) that  the original 
complaint was not demurrable for failure to allege faclts sufficient 
t o  constitute a cause of action, (2) that  the amendment merely par- 
ticularized prior general allegations of negligence, and (3) that the 
court was in error in sustaining the demurrer and in dismissing the 
aotion. 

"The question whether an amendment of a pleading states a new 
cause of action is not affected by whether the statute involved is an 
ordinary statut.e of limi,tations or a limitation which goes to  the ex- 
istence of the right itself." 54 C. J .  S., Limitations of Actions Sec. 
279(c), p. 324. I n  each instance, the ultimate determinative question 
is whether the amendment stts~tetes a new cause of action. 

But there is this distinction: In George v. R. R., supra and in Webb 
v. Eggleston, supra, decided when C. S. 160, later G.S. 28-173, prior 
to  the amendmenlts of 1951, was in effect, the one year limitation was 
an integral part of plaintiff's right of action, a condition precedent 
thereto. Accordingly, these actions were properly dismissed upon de- 
murrer when it appeared affirmatively from plaintiff's pleadings that  
a cause of action was first stated more than one year after the death 
of the intestate. However, since the enactment of Ch. 246, Session Laws 
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of 1951, the time within which a wrongful death action may be com- 
menced iu not an integral part of the right of action or a condikion 
precedent bhereto but is an ordin,ary (two year) statute of limitations. 

"The objection that the action was not commenced within the time 
limited can only be taken by answer." (Our italics) G.S. 1-15. I t  is 
not one of the grounds for demurrer specified in G.S. 1-127. "The 
statutes of limitations can never be taken advantage of by demurrer." 
Lewis v .  Shaver, 236 N.C. 510,73 S.E. 2d 320, and cases cited; Moody 
v .  Wike, 170 N.C. 541, 87 S.E. 350, and cases cited. It is equally krue 
%hiat, &sbutes of limitations clannQt be rtaken iadv~antiage of by mo- 
tion to strike. 

Although the reasons therefor are different in respect of each sepa- 
rartely stated cause of adion, as indicated above, we reach the conclu- 
sion that, as to both causes of action, defendant's demurrer should 
have been overruled and its motion to strike denied. Hence, the order 
from which plaintiff has appealed is vacated and the cause remanded, 
with direction that an order be entered in conf0rmit.y with the law as 
stated herein. 

Order vacated and cause remanded. 

PARKER, J . ,  not sitting. 

STATE EX REL EAST LENOIR SANITARY DISTRICT, PLAINTIFF V. T H E  
CITY O F  LENOIR, NORTH CAROLINA, EARL H. TATE, MAYOR, rNa 
JAMES BARGER, ALBERT CARPENTER, ARCHIE COFFEE. FRED 
M. DULA, PAUL PENDRY, JOE J. STEELE, F R I E  TORRENCE, COM- 
MIBSXONERS OF THE CITY OF LENOIR, NORTII CAROLINA, DEFENDANTS. 

(Filed 29 October, 1958.) 

1. Appeal and  E m r  Si 1- 
A correct judgment of the lower court will not be disturbed regardless 

of whether the lower court assigned the correct reasons therefor. 

2. Appeal and  Error h 
The Supreme Court will take note e.c mero motu of the failure of the 

complaint to state a cause of action. 

8. Actions 8 8- 
Before a party can invoke the jurisdiction of a court to redress or 

protect against a wrongful act done or threatened, he must allege that 
he is o r  will in some manner be adversely affected thereby and is tl111s 
the r w l  party in interest. G.S. 1-57. 

4. Constitutional Law 8 8- 
The Legislature has complete authority to create, control and dis- 
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solve cities, towns and other public corporations o r  other governmental 
agencies. 

6. Municipal Corporations 3: Sanitary 1)istricts g 2- 
A sanitary district is not a "municipality" within the meaning of 

G.S. 160-1, so  as  to prwlude a municipality from annexing territory 
within a sanitary district. 

6. S a m e  
The territory of governmental agencies or municipal corporations may 

overlap even when both h,ave the same general purpose. 

7. Sanitary Districts 8 2- 
A sandtary district exercises a governmental function in operating its 

water system to provide Are protection and kindred services; i t  acts in 
a proprietary capacity in providing water to its inhabibants for their 
convenience. 

8. Same: Municipal Corporations 8 & 
A public corporation formed by bhe merger or comlidatiion of two or 

more public col'pomtions succeeds to all the duties, obligations and 
assets of its previous parts ;  where the boundaries of one public corpora- 
tion a re  extended to take in part of the terlltory of another and each 
corporation contini~es its services and eswcises the function authoristul 
by the Legislature, there is no merger, and each continues to own and 
hold its property necessary for its corporate purposes, certainly in the 
absence of clear legislative mandate to the contrary. 

9. Sam* 
A sanitary district has no right to challenge the enlargement of the 

boundaries of a municipal corporation to include part of the territory 
of the sanitary district, since the mere enlargement of the city's bound- 
aries d o e  not appropriate the property of the district or deprive the 
district of its function of selling water transported through its niains to 
all its customers living in its district. 

PAKKER, J., not ,sitting. 

APPEAL by plaintiff from Froneberger, J., a t  Chambers in CALD- 
WELL on 3 July 1958. 

Plaintiff seeks to challenge the validity of the action of the City 
of Lenoir in the fall of 1957 by which it enlarged its boundaries. -4 
permanent injunction is likewise sought prohibiting defendants from 
levying taxes on property or business within the area annexed. 

As the basis for the relief sought, i t  is alleged: 
(1) Plaintiff is a sanitary district created pursuant to the provi- 

sions of G.S. 130-33 et seq. 
(2)  The City of Lenoir, a municipal corporation subject to the pro- 

visions of c. 160 of the General Statutes, on 23 September 1957 adopted 
a resolution Ito enlarge its corporate limits so as to  include a portion 
of the area in plaintiff's boundaries, and pursuant to  said resolution, 
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SANITARY DI~TBICT v.  LENOIR. 

caused a notice to  be published in a newspaper of the intent to annex 
the territory therein deecribed under the provisions of G.S. 160-145. 

(a) The description of the area to be annexed was not by metes and 
bounds as required by the statute and was in fact inadequate to de- 
ecribe any area. 

(4) The ordinance approving the annexation was adopted before 
the statutory notice had been published for the requisite time. 

(5) Plaintiff was not consulted nor had it given its permission to 
the annexation. 

(6) The maps required by G.S. 160-450 had not been filed. 
(7) Prior t o  the asserted annexation plaintiff had constructed a 

water line to serve people living within its boundaries. Part of the 
water line so constructed by plaintiff was within the area annexed. 

(8) Defendants, "by the annexation herein complained of unlaw- 
fully took said water lines" and "the purported annexation consti- 
tutes an unlawful taking of plaintiff's property without due process 
of law and an illegal and unlawful invasion of the rights of the plain- 
tiff." 

(9) A city has authority under G.S. 160-445 to annex contiguous 
areas only when "not a part of another municipality." 

Defendants answered. They asserted the annexation proceedings 
were had a t  the instance of the property owners residing in the area 
annexed, and the validity of the annexation proceedings. They denied 
the legal conclusions made by plaintiff and particularly denied that  
they had appropriated plaintiff's water mains or properties. 

The parties stipulated "that an Agreed Statement of Fact8 be pre- 
sented to the Court out of the District out of term, that  jury trial 
is  waived, and the Trial Judge is to determine the facts and conclu~ions 
of law, and render judgment." An agreed statement of facts was sub- 
mitted to the court. The court, reciting that  i t  acted pursuant to  the 
stipulation, made findings of fact which, while not in the language of 
the facts stipulated, were apparently intended as summary of the facts 
so stipulated. 

The court concluded as a matter of law: (1) the territory annexed 
was not a part of a municipality as that word was used in G.S. 160- 
445; (2) the advertisement of the proposed annexation was adequate 
to  comply with the requirements of the statute; (3) the description 
used in the advertisement was adequate to meet statutory require- 
menb;  (4) there is no legally constituted board of commissioners of 
plaintiff sanitary district. 

Based on the facts stated and conclusions drawn therefrom, the 
court dismissed the adion. Plaintiff, having excepted to the findings 
of fact, conclusions of law, and the judgment, appealed. 



N. C.] FALL TERM, 1958. 99 

Claud F. Seila and W. C. Palmer for plaintiff, appellant. 
L. H. Hall for defendant, appellees. 

RODMAN, J. We think i t  unnecesisary to compare the facte dated 
in the judgment with the faats stipulated to ascertain if indmeed there is 
a variance or a mere condensation of the agreed pitatement of fa&; 
nor is i t  necessary t o  pass on exceptions 2, 3, and 4 to the court's con- 
clusions of law. 

In  our opinion the case can properly be disposed of by considering 
the exception to the judgment. If the correct result has been reached, 
the judgment should not be disturbed even though the court may not 
have assigned the correct reasons for the judgment entered. 

A reading of the complaint immediately raises this question: Has 
plaintiff stated a cause of action? If not, it is our duty, ex mero motu, 
to take note of that fact. Caldlaw, Inc. v. Caldwell, 248 N.C. 235; 
Cotton Mills Co. v. Duplan Corp., 246 N.C. 88, 97 S.E. 2d 449; 
Ice Cream Co. v. Ice Cream Co., 238 N.C. 317, 77 S.E. 2d 910; Aiken 
v. Sanderford, 236 N.C. 760, 73 S.E. 2d 911; Watson v. Lee County, 
224 N.C. 508, 31 S.E. 2d 535. 

Before one can call on a court to redress or protect against a wrong- 
ful act done or threatened, he must allege that he is or will in some 
manner be adversely affected thereby. He must be the real party in 
interest. G.S. 1-57; In  re Pupil Assignment, 247 N.C. 413; Joyner v. 
Board of Education, 244 N.C. 164, 92 S.E. 2d 795; Lipe v. Bank, 236 
N.C. 328, 72 S.E. 2d 759; Thomas v. Insuranre Co., 222 N.C. 754, 
22 S.E. 2d 711; Insurance Co. v .  Locker, 214 N.C. 1, 197 S.E. 555; 
Monfils v. Hnzlewood, 218 N.C. 215, 10 S.E. 26 673; Rental Co. v.  
Justice, 211 N.C. 54, 188 S.E. 609; Bank v. Thomas, 204 N.C. 599, 
169 S.E. 189. 

Plaintiff bases its assertion of violation of its rights on two legal 
propositions: (1) Plaintiff and Lenoir are bath municipal corpora- 
tions. The statute does not permit defendant citjr to enlarge ilts bound- 
ary so as to include any portion of the area lying within plaintiff's 
corporate boundaries. (2) The enlargement of defendant's boundary 
resulh in a diminution of plaintiff's corporate limits and has the effect 
of transferring title to that portion of plaintiff's property, its water 
mains, lying within the area transferred to the new sovereign. 

Articles VII and VIII of the Constitultion give the Legislature com- 
plete authority to create, control, and dissolve cities, towns, and other 
public corporations or governmental agencies. Moore v. Board of Erlu- 
cation, 212 N.C. 499, 193 S.E. 732; Saluda v. Polk County, 207 N.C. 
180, 176 S.E. 298; Starmount Co. v. Hamilton Lakes, 205 N.C. 514, 
171 S.E. 909; Matthews v. Blowing Rock, 207 N.C. 450, 177 S.E. 429; 
University v. High Point, 203 N.C. 558, 166 S.E. 511; Highlands v. 
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Hickory, 202 N.C. 167, 162 S.E. 471; Lutterloh v. Fayetteville, 119 
N.C. 65, 62 S.E. 758. 

Exercising its constitutional authority, the Legislature ha.s made 
general provision for the creation, modification, and operation of nu- 
merous kinds of public or quasi-public corporations. In the codifica- 
tion of our statute law .these various agencies have been assigned their 
appropriate places dependent upon the funotions they exercise. Illus- 
trative: School District and School Administrative Units as govern- 
mental agencies are provided for in the chapter on education. G.S. 
115. Drainage districts, quasi-public corporations, Davenport v .  
Drainage District, 220 N.C. 237, 17 S.E. 2d 1, are provided for in the 
chapter on drainage. Housing facilities are provided for in the chapter 
on housing authorities, G.S. 157, counties as governmental agencies, 
c. 153, sanitary districts in the chapter dealing with health, G.S. 130. 
These districts have been defined as quasi-municipal corporakions. 
Paper Co. v. Sanitary District, 232 N.C. 421, 61 S.E. 2d 378. Cities 
and towns are provided for in c. 160 entitled "Municipal Corpora- 
tions." That  chapter does not purport to deal with sanitary districts 
or other quasi-municipal corporations. 

The Legislature of 1947 took note of the need to  provide some ready 
means by whioh cities mighat modify their corporate limits without 
awaiting the passage of some private ach. It enacted a general statute 
dealing with the problem. That statute is now incorporated as Art. 
36 of c. 160 of the General Statutes. The first section of the statute 
permits a city or town to annex contiguous territory which is "not 
embraced within the corporate limits of some other municipality." 
Does the word "municipality" as there used mean another city or 
town, or does it comprise sanitary districts and other quasi-municipal 
corporations? I t  is, we think, apparent that  the word was intended 
to mean cities and towns and is limited t o  that meaning. That fact is, 
we think, apparent from the caption of the act and its preamble. 

It is nat unusual for one governmental agency to occupy the same 
territory as another governmental agency, and this is particularly 
true when the governmental objects are not coequal and coextensive. 
Instances are not wanting where the same general purpose is to be 
accomplished. Drninage Commissioners v. Farm Association. 165 N.C. 
697, 81 S.E. 947. The town does not need t o  secure the approval of a 
sanitary district in order to enlarge its boundaries and cover the sani- 
tary district. On the other hand, a sanitary district may with, but 
only with, the consent of a municipality, occupy the same territory 
as  the city. G.S. 130-33. 

Plaintiff exercises under the statute creating i t  both governmental 
functions and proprietary rights. I n  operating a water system to pro- 
vide fire protection and kindred services i t  is acting in a governmental 
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capacity, Baker v. Lumberton, 239 N.C. 401, 79 S.E. 2d 886; Mabe 21. 

Winston-Salem, 190 N.C. 486, 130 S.E. 169; Mack v. Charlotte, 181 
N.C. 383, 107 S.E. 244. I n  supplying water to the individual inhabi- 
tants for their convenience, i t  was acting in a proprietary capacity. 
Hamilton v. Rocky Mount, 199 N.C. 504, 154 S.E. 844; Munick v. 
Durham, 181 N.C. 188,106 S.E. 665; Terrell v. Washington, 158 N.C. 
281, 73 S.E. 888. 

Where there is in effect a merger or consolidation of corporations 
and the surviving corporation succeeds to  all the duties and obliga- 
tions of the constituent parts which then cease to  exist, the survivor 
properly succeeds to the assets of the previous parts. It would be ex- 
pected lthat the Legislature would so provide. Green v. Asheville, 199 
N.C. 516, 154 S.E. 852; Vilas v. Manila, 220 U.S. 344, 55 L. ed. 491. 
31 S. Ct. 416. 

But where each corporation continues to survive and exercise the 
function authorized by the Legislature, each will continue to own 
and hold the propenty acquired and necessary for its corporate pur- 
poses. Certainly this is true in the absence of clear legislative man- 
date to  the contrary. 

The rule is well illustrated in the case of City of Winona v. School 
District, 12 Am. St. Rep. 687, 3 L.R.A. 46. There the town and the 
school district each owraked la public (sahiool q&em. The town bound- 
a rks  were enlarged so ias to include a sohiml house! lbelonging to defend- 
ant,. The third headnote, whiah sccunately summiarizes lthe decision, 
reads: "Where part of the territory of one municipal wqxmation is 
taken from i t  land annexed to another, the former cororponation &ins 
all irts property, including th& whimoh happens to fall within the limits 
of such other corporation, unless some other provision is made by the 
a& authorizing the separation." 

Without specific language to so indicate, we will not assume that 
the Legislature intended to permit a city to acquire property of a 
quasi-municipal corporatiorl by a mere enlargement of the citv's 
boundaries. The mere fact that a person is moved into a city bv R 
ohange of boundary does not deprive him or his vendor of the privi- 
lege of buying and selling watcr transported through the mains of 
the vendor. 

Plaintiff has not alleged facts permitting it to challenge the validity 
of the proceedings by which Lenoir undertook to enlarge its corporate 
limits. Turner v. Reidsville, 224 N.C. 42, 29 S.E. 2d 211; Utilities Com- 
mission v. Kinston, 221 N.C. 359, 20 S.E. 2d 322; Yarborough v. Park 
Commission, 196 N.C. 284, 145 S.E. 563. The judgment dismissing the 
action is 

Affirmed. 
PARKER, J., not sitting. 
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JOHN B. PRESSLEY v. LAWRENCE JAMES TURNER; GERALDINE 
MARKHAM, ALSO KNOWN AS CAROL BROOKS ; AND PARENTS' INSTI- 
TUTE, INC., A Coapoan~~on.  

(Filed 29 October, 10118.) 

1. Process 8 10- 
A nonresident who has the legal right to exercise contml over the 

operation of a motor vehicle a t  the time of the mlliruion in this State is 
subject to service of process under G.S. 1-106, neither ownership nor 
physical presence being Illecessary for valid service under the statutes. 

2. Master and  Servant 8 4a- 
The distinction between an independent contractor and a n  employee 

or agent is the right of the employer to exercise control over the manner 
in which the work is performed. 

That  the person doing the work determines the hours of work and is 
paid on a commission bash  ra'ther than a flxed salary, a re  not determina- 
tive of whether such person is a n  employee or a n  independent contractor 
but a r e  merely indicia to be considered with the other factors in de- 
termining the status of the parties under the contract. 

4. Same: Process 8 10- Nonresident held subject to service of pro- 
cess under  6.8. 1-105 under  doctrine of respondeat superior. 

Evidence and flndings to the efl'ect that  the person driving the car 
a t  the time of the collision was offlce manager for a nonresidenk corpora- 
tion, paid on a commission basis, that she flxed her own hours of work, 
but that the offlee was listed in the name of and maintained by the 
corporation, that the corpora'tion exercised control with reapect to the 
manner and way in which she discharged the duties of her employment, 
and that  she collected monies for the corporation in this State and re- 
mitted same to the corporation, and was acting in the course of her em- 
ployment a t  the time of the collision, lrcld sufficient to support judg- 
ment that  the nonrwident corporation was subject to service of process 
under G.S. 1-105. 

PARKEE, J., not sitting. 

APPEAL by defendant Parents' Institute, Inc. from Craven, S. J., 
March 10, 1958 Special Civil Term of MECKLENBURG. 

Plaintiff, a guest in a car owned and driven by defendant Turner, 
was injured in a collision ocicurring in Charlotte on 13 August 1957 
between the Turner automobile and an automobile owned and driven 
by Geraldine Markham, herein~fter referred to as Markham. Plain~tiff, 
asserting joint negligence, sued the operators of the two motor ve- 
hicles. Written interrogatories were submitted to defendant Markham. 
Based on the answers to the interrogartories plaintiff obtained leave 
to m e n d  his complaint and to make Parents' Institute, Inc., herein- 
after designated aa Institute, a parby defendant for that Markham was 



N. C.] FALL TERM, 1958. 103 

the agenlt or servant of Institute and Institute was liable under the 
doctrine of respondeat superior. 

Institute is a nonresident corporation with officers in New York City. 
Process issued for Instihte. Service was completed in the manner 
prescribed by G.S. 1-105. Institute thereupon entered a special ap- 
pearance and moved to dismiss, asserting that Markham was not its 
servant or agent but an independent contractor, i t  was not operating 
a motor vehicle in North Carolina, and for these reasons the statute 
authorizing service of process had no application. 

Judge Craven heard the evidence offered by the parties and found 
in substance these fads :  

"(1) That Geraldine Markham, also known as Carol Brooks, was 
employed by Parents' Institute, Inc., on or about May 18, 1957, to 
work for said company in Charlotte, Mecklenburg County, North 
Carolina, and other places in the State of North Carolina." 

(2) That  Markham was, a t  the time of the collision, operating one 
of the automobiles. 

(3) That  Markham "was placed in charge of an office located in 
Charlotte, North Carolina, that the rent on said office was paid by 
Parents' Institute, Inc., the telephone was listed in the Charlotte di- 
reotory for said office, that said office was also listed in the Charlotte 
City Directory, in the name of Parents' Institute, Inc." 

(4) That  the duties of Markham "consisted of office manager, and 
among other things, the hiring and training of personnel for said com- 
pany, the making of reports, the supervising of workers, the collection 
of moneys for said company in North Carolina . . ." 

(5) That  Markham "did hire and train personnel for said company, 
that she did collect monies for said company in North Carolina, and 
remit them to said company." 

(6) That Institute "did exercise control over the said Geraldine 
Markham, also known as Carol Brooks, with respect to the way and 
manner in which she was to discharge the duties of her employment 
for and wnth said Parents' Institute, Inc." 

(7) That  just prior to the collision Markham had been working in 
Institute's Charlotte office, that when the collision occurred, Markham 
waa on her way to pick up an employee of Institute and was travel- 
ing a direct route, and that at  the time of the collision Markham "was 
acting in the course of and in the soope of her employment. and was 
acting in the furtherance of the business of the said defendant Parents' 
Institute, Inc." 

(8) Institute regularly ran advevtisements in the Charlotte Observer 
advertising for employees to work for it in North Carolina. 

"(12) That Parents' Institute, Inc., was presenh and doing business 
in the State of North Carolina on August 13, 1957, and a t  the time 
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of said collision referred #to in the Amended Complaint, that on said 
date the s d d  company had employees working in the State of North 
Carolina, selling its products, to-wit: certain magazines and other 
publications, that eaid employees were collecting moneys in North 
Carolina a t  said time, and a t  the hime of the collision referred to in 
the Amended Complaint, a t  said time, Geraldine Markham, also 
known as Carol Brooks, was employed by and acting for and on be- 
half of said Parents' Institute, Inc., and in the furtherance of the 
business of said company." 
B d  on his findings, Judge Craven held that  Institute had been 

properly served and was before lthe court. Inst'itute excepted to the 
findings of fact and conclusions of law and appealed. 

Elbert E. Foster and Charles M. Welling for plaintiff, appellee. 
Kennedy, Covington, Lobdell & Hickman for defendant, Parents' 

Institute, Inc., appellant. 

RODMAN, J. By the express language of our statute, G.S. 1-105, 
the operation of a motor vehicle by a nonresident on the highways is 
the equivalent of the appointment of the Commissioner of Motor Ve- 
hicles as process agent for tlic nonresident. Neither ownership nor 
physical presence in the motor vehicle is necessary for valid service. 
I t  is sufficient if the nonresident had the legal right to exercise con- 
trol a t  the moment the asserted cause of action arose. Winborne v. 
Stokes, 238 N.C. 414, 78 S.E. 2d 171; Davis v. Martini, 233 N.C. 351, 
64 S.E. 2d 1 ;  Ewing v. Thompson, 233 N.C. 56-1, 65 S.E. 2d 17; Queen 
City Coach Co. v. Chattanooga Medicine Co., 220 N.C. 442, 17 S.E. 
2d 478; Wynn v .  Robinson, 216 N.C. 347, 4 S.E. 2d 884. The findings 
of fact suffice to suetain the service of process. 

Institute maintains that Markham was not an agent or servant but 
an independent contractor. The distinction between an independent 
contractor and a servant, employee, or agent h a  been clearly drawn 
In numerous recent cases. Pearson v. Flooring Co., 247 N.C. 434; Hinkle 
v. Lezington, 239 N.C. 105, 79 S.E. 2d 220; Perley 1). Paving Co., 228 
N.C. 479,46 S.E. 2d 298; Hayes v .  Elon College, 224 N.C. 11, 29 S.E. 
2d 137; Construction Co. v. Holding Corp., 207 N.C. 1, 175 S.E. 843; 
-4derholt v .  Condon, 180 N.C. 748, 128 S.E. 337. Tersely stated, thc 
test which will determine the relationship between parties where work 
is being done by one which will advantage another is: Who is boss 
of the job? Work done by one which benefits another is normally the 
result of a contract. The relationship existing between the worker, on 
the one hand, and the beneficiary, on the other, may be variously 
indicated as servant, agent, or employee, each of whom has the same 
legal relationship to the beneficiary of the work, or, on the other hand, 
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he may be called an independent  contractor. All who work do so by 
virtue of a contract. The servants, the agents, the employees, the 
executives are not independent. They are mbject to orders and under 
the control of the party for whom bhe work is being done; and bc- 
cause of the right to control, the doctrine of respondeat superior ap- 
plies. But when in faot the one doing the work is independent and free 
from control, the beneficiary is not responsible for the manner in which 
the work is done. 

Recognizing that  the right to control is the proper test to determine 
the validity of service of process, Institute contends two facts stated 
in its affidavit and not specifically challenged by the evidence for the 
plaintiff establish that Markham was an independent contrsctor. Thcse 
facts are: (1) Markham received no fixed salary, but was paid on a 
commission basis, and (2) Markham fixed her own hours of work. 
If it be conceded that these are facts, they do not singly nor in com- 
bination serve to  establish !the relationship of independent contractor. 
They are a t  most but signs which must be considered with other in- 
dicia to determine the true status of the parties. 

The fact that  Instiltute did not prescribe the hours that Markhnm 
should keep the office open, or when she should be out soliciting sub- 
scriptions to its magazines, or when her work should begin or termi- 
nate is, under the facts of this case, of little probative value. Certainly 
it is not unusual for &the manager of an office t o  establish his own hours 
of work, to determine when he shall be a t  his dosk, when he shall be 
out training personnel, or when he shall be enpaaged in promoting sales. 
A manager who prescribes his own and the janitor's hours of work 
is, in the eyes of the law, as  much a servant as the janitor so far as 
imposing liability on the employer for the manner in which thc task 
assigned is performed. 

Instiltute furnished blank receipts to  Markham for completion when 
money was paid to  her for magazines sold or for delinquent accounts 
collected. These receipts prepared by Institute designate her as "agent." 
Markham refers to herself LU ('manager" or "employee." The faot that 
the parties found a commission on monies received from sales or col- 
lections a satisfactory means of compensation ralther than a fixed 
salary is of no real moment. Celttainly it is not sufficient to overcome 
other evidence tending to establish agency with its inherent right to 
control. 

The evidence is, in our opinion, sufficient to sustain the findings of 
fact, and since the findings support the conclusions and judgment, it 
follows that the judgment is 

Affirmed. 

PARKER, J., not sitting. 
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BEULAH HATCHBR BEMONT v. WILLIAM L. ISENHOUR, JR. AXD 
MARJORIE D. ISENHOUR, T/A BLYTHE AND ISENHOUR. 

(Filed 29 October, 1968.) 

Master and  Servant 8 14- 
An employer owes the duty to a n  employee to exercise odimry care 

to provide a reasonably safe place to work and  reasonably safe ingress 
@nd egress. 

Negligence 9 41- 
An employee, in using the means provided by the employer a s d  the 

employer's contmcbar for ingress to the place of work, is not a licensee 
but  a n  iwitee, and t h e  cont,racbor engaged in  enlarging the building un- 
der rorvtract with the employer owes the duty to exercise the care of a 
reasonably prudent person not to render the entnance dangerous to those 
properly using it. 

Same-- Evidence held sufficient t o  be submitted to jury on  issue of 
negligence i n  failing t o  provide invitee sa te  place t o  walk and no t  t o  
show contributory negligence as mat te r  of law. 

Evidence tending to show that  bhe employer, while its building was 
being enlarged, designated the entrance to be used by employees, .that 
the contractor, in performing the work, had broken the concrete walkwag 
 to that  entrance and placed boards over the broken nreas, that  the 
end of a brace of 6he scaffolding protruded Borne 8 to 18 inches into t'he 
dooxway, and that platintiff employee, 'hurrying in the rain and (picking 
her way over bhe pmticms of the broken concrete along the boards, h i t  her 
bead on the projecting portion of the brace, with further evidence '&at 
several others #had entered just ahead of plaintdff without observing the 
projeoting brace, i8 held sufflofent to be submitted to the jury on the 
W e  of the contraator's negligence and not to disclose contributory negli- 
gence a s  a matter of k w  on the part  of $the employee. 

Negligence § 11- 
A pedestrian is required to exercise the care of a reasonably prudent 

man to amid being i n j u r d ,  the rule being conetant while tihe d q e e  of 
care variea with the exigenciee of bhe occasion. Whether lthe pedestrian's 
atten.tion was distracted is a factor in determining the question. 

PARKEU, J., not sitting. 

APPEAL by defendants from Pless, J., March 10, 1958 Regular Term 
of MECKLENBURG. 

Plaintiff, an employee of Rehabilitation & Spastics Hwpital Center 
a t  Charlotte, was injured as she entered the hospital on her way t o  
work. Her head struck a board extending into a doorway used by ein- 
ployees on their way t o  work. This board was placed by defendants 
as a part of a scaffold for use by brickmasons in work they had con- 
tracted for the extension and enlargement of the hospital. The work 
was done by defendants as independent contractors. The hospital was 
to funation while the contractors were a t  work. 

Plaintiff alleged her injuries were proximately caused by the negli- 
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gence of defendants. Defendants denied negligence causing injury 
and pleaded the affirmative defense of contributory negligence. Ap- 
propriate imuea were submihted to the jury and answered in favor of 
plaintiff. From a judgment in conformity with the verditct defendanb 
appealed. 

Harkey & Faggart for plaintiff, appellee. 
John H. Small for defendants, appellants. 

RODMAN, J. Defendants challenge plaintiff's right to recover by 
motions to nonsuit and by request for a direoted verdict on the issues 
of negligence and contributory negligence. The questions raised by 
the motions and by the request to charge are the same. They are: 
(1) Was plaintiff a mere licensee to whom the only duty owing was 
not to  willfuly or wantonly inflict injuries, or did defendants owe her 
the duty of exercising reasonable and ordinary care; (2) Does the evi- 
dence suffice to  show lack of ordinary and reasonable care on the 
part of defendants; and (3) Does the evidence necessarily lead to the 
oonclwion that  plaintiff failed to exercise reasonable care for her own 
safety? 

Plaintiff's employer owed her the duty of exercising ordinaiy care 
to  provide a reaisonably safe place to  work and reasonably safe ingress 
and egress therefrom. Bennett v .  Powers, 192 N.C. 599, 135 S.E. 535; 
Elliott v .  Furnace Co., 179 N.C. 142, 101 S.E. 611. Recognizing this 
obligation to its employees, the hospital arranged with the building 
contradors for periodic designation of ways that  persons entering 
the hospital might use with safety. By agreement ~ i t h  defendante 
the door to be so used was indicated by a notice posted on the hospital 
bulletin board. The door plaintiff entered was so designated and had 
been so used for two or three weeks prior to  her injury. 

To hold that defendant owed no more duty to  plaintiff than a prop- 
erty owner owes to a bare licensee would do violence to defendants' 
implied agreement not to render the designated way hazardous and 
would impose liability on the owner for failure to  perform its duty 
to its employees. Plaintiff entered the doorway because of her duty t o  
her employer. Her position with respect to defendants was a t  least 
that of an invi te .  Sledge v .  Wagoner, 248 N.C. 631; Lee v .  Green k 
Co., 236 N.C. 83, 72 S.E. 2d 33; Hahn v. Perkins, 228 N.C. 727, 46 
S.E. 2d 854; Paford v .  Cmtstlr~ction Co., 217 N.C. 730, 9 S.E. 2d 408; 
Brigman v .  Construction Co., 192 N.C. 791, 136 S.E. 125; Annota,tions, 
23 A.L.R. 1009. Defendmh owed plaintiff and &her employeas of the 
hospital a duty to  exercise the care of a reasonably prudent person not 
to render the entrance and passageway dangerous to those properlv 
using it. Harris v .  Department Stores CO., 247 N.C. 195; Sledge 1 1 .  
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Wagoner, supra: Copeland v .  Phthisic, 245 N.C. 580, 96 S.E. 2d 697; 
Revis 2). Orr, 234 N.C. 158, 66 S.E. 2d 652. 

The evidence from which it might be found that  defendants breached 
their duty is, we think, ample t o  require sublnission to a jury. The ac- 
cident occurred a t  8:30 a.m. on 5 February. It was raining. The grounds 
and walkways, except where paved, were muddy. A door frame had 
been set as an entrance to lthe new wing. It would provide entrance 
along the same passa.geway as the old door. The new door was six 
feet wide and seven feet high. I t  had been partially bricked in prior 
to  plaintiff's injury. To finish bricking and extending the wall of the 
wing, the bricklayers would need a scaffold. Late in the afternoon of 
4 February the contractor ereoted a scaffold which was entirely out- 
side of the doorway. This scaffoid was braced by two pieces of two 
by eight In the form of an X. The upper portion of one of these pieces 
of wood projeoted into the doorway some eight or ten inches, as testi- 
fied by defendants' superintendent of construction, or as much as 18 
inches, according to other witnesses. There was a concrete walk from 
the grounds leading to this doorway. The concrete was two feet wide 
and adjacent to  the side of the door nearest the scaffold. The projecting 
portion of the brace was over a portion of this concrete walkway. At 
or near the door the concrete walkway had been broken during the 
construction. Boards had been placed over these broken areas. 

Plaintiff was driven by automobile to the concrete walkway. She 
alighted some seven or eight steps from the doorway and on the con- 
crete walkway. She had no hat. She hurried to  enter lthe building to 
avoid getting wet. She was picking her way over the broken portions 
of the concrete and along the boards when her head struck the pro- 
jecting portion of the brace. That  the projecting board was of such 
character ar,d so placed as not to be readily discernible was shown 
by others who entered the same doorway just ahead of plaintiff. De- 
fendants had not given any sign of warning that  they had occupied a 
portion of the doorway which had been designated with their consent 
and approval for use by hospital employees. Whether the conduct of 
defendants sufficed to  meet the test of the reasonably prudent person 
was a question for the jury. 

Was plaintiff, as a matter of law, contributorily negligent? 
The rule defining the duty of a pedestrian to  exercise care for his 

safety is stated in W'atkins v. Raleigh, 214 W.C. 644, 200 S.E. 424. 
I t  is there said: "A person traveling on a street is required in the ex- 
ercise of due care to  use his faculties to discover and avoid dangerous 
defects and obst.ructions, the care required being commensurate with 
the danger or appearance thereof. (Citations) He is guilty of contribu- 
tory negligence if by reason of his failure to exercise such care he 
fails t o  discover and avoid a defect which is visible and obvious." 
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The care exercised or which should be exercised by a reasonably pru- 
dent man is standard while the degree of care which such person ex- 
ercises varies with the exigencies of the occasion. Diamond v. Service 
Stores, 211 N.C. 632, 191 S.E.  358. Dennis v .  Albemarle, 242 N.C. 263, 
90 S.E. 2d 532, illustrates an application of the rule where the injured 
person's attention was distracted. Here plaintiff had no reason t o  sus- 
pect a violation of the implied promise given her to keep the way 
safe for passage. The defect cannot be said to have been readily visi- 
ble and obvious-a fact demonstrated by evidence that  several others 
had entered just ahead of plaintiff without observing this projecting 
board. It was a t  a point where reasonably i t  could be anticipated at- 
tention would be given t o  the conditions under foot because of the 
broken pavement covered by loose boards. She had t o  pick and choose 
her way. The heavy rain caused her to move in a hurry. The question 
of pllaintiffb negligence was properly mbmitted to ithe jury. 

We have examined the other exceptions but find nothing of which 
defendants can properly complain. 

Affirmed. 

PARKER, J., not sitting. 

GEORGE THROWER, T~anrso  A S  BOIJIEVARU S V P E R ~ ~ A R I < E T ,  \.. COBLE 
DAIRY PRODrTCTS CO-OPERATIVE. I S C .  

(Filed 29 October, 195s.) 

1. Corporations § 26: Principal nnd Agent § 10- 
Evidence that  defendant corporation's w e n t  obtained the signatures 

of plaintiff's employws to invoices for prodncts delivered and, by the use 
of carbons, to additional invoices. which the agent lnter tiller1 in. and 
obtained payment for bath the genuine and spurious invoices, is sufficient 
predicate for liability of defendant corporation under the genernl rule 
that  the principal is liable for the fraud of its agent c o n i n ~ i t t ~ l  while 
acting within his authority. 

2. S a m o  
The purchaser of products, in permitting the seller's agent to deposit 

invoices, over the course of yoam, in a receptacle in the purchaser's 
ofice, is no; guilty of negligence barring recovery for the fraud of the 
seller's ngen: in thus presenting both genuine and spurious invoices, 
since the seller selected the agent, awl it is necessary to  trade iw1 com- 
merce that a party may rely on the. integrity o f  men. 

3. Evidence § 26- 
Where plaintlty den~anrls that defendant produce the original invoices 

for the purpose of ascert:~ining which carbon copies in plnintiff's posses- 
sion a le  geilulne and which sput-inus, and defendant states that the 
originals are  not available, defendant cannot complain of the introduc- 
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Trr~owEn v.  Darns PRODUCTS. 

tion of the carbons in evidence, since it is apparent that  defendant had 
within its power the means of establishing the matter if plaintiff were 
in error as  to which of the invoices are  genuine and which spurious. 

4. Damages 8 14- 
While the clamages must be astablished with reasonable certainty, it  

is not required that they be established with absolute certainty, and 
where plaintift' has paid both genuine nnd spurious invoices, the ascer- 
~tainrnent of the amount of the spurious invoices by taking the invoices 
for the less amount for those days during which both a genuine and a 
spurious invoice were paid, establishes the amount of damages with 
reasonable c e r t a i n t ~ ,  and is sufficient. 

PARKER, J., not sitting. 

APPEAL by defendant from Froneberger, J., December, 1957 Civil 
Term, GASTON Superior Court. 

Civil action to recover $21,200 which the plaintiff alleged (the de- 
fendant, through its agent and servant, Raymond Queen obtained by 
false pretenses from the plaintiff. The defendant denied that Queen 
was acting as its agent; that  if it, be found to the contrary, the "negli- 
gence and lack of care in tihe operation of his business and in his deal- 
ings with . . . Queen, . . . aided, abetted, and contributed" t o  any loss 
sustained by him. The parties waived a jury trial and stipulated the 
presiding judge "should hear the mabter, find the facts, and render 
judgment." 

The plaintiff's evidence in short summary tended to  show: During 
the time involved, the plaintiff operated a grocery store and market in 
the Town of Belmont. From August, 1953 to February, 1956 the plain- 
tiff purchased on open account from (the defendant corporation its 
milk and dairy produc6s delivered a t  his store. I n  these transactions 
Raymond Queen was the agent and employee of the defendant, ex- 
cept for about five months beginning April 21, 1954. In  connection 
with his deliveries, and as a means of keeping account of them, Queen 
made use of invoice tickets consisting of an original and one or more 
carbon copies. However, he employed the device of withdrawing the 
carbon paper from all except the first copy a t  the time he listed the 
purchases, and then reinserted the carbon for the other copies before 
he obtained the signature of (the plaintiff's employee whose duty i t  
was to approve the invoice. The result was an original ticket, one cor- 
rect carbon copy with the approval signature of the plaintiff's em- 
ployee, and one or more blank copies with the carbon signature of 
the employee. Thereafter Queen filled out the additional copy, or 
copies, showing fictitious deliveries. He then deposited all carbon 
copies, both genuine and spurious, in a receptacle in the plaintiff's 
office. At the end of each week he collected not only for the amount 
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showing the actual delivery, but for the amcmt  ellown on the spurious 
invoices. 

The plaintiff's evidence tended to show that only one delivery was 
made on Mondays, Thursdays, and Sundays. On many Mondays and 
Thursdays, and on one Sunday, Queen submitted and collected for 
more than one invoice. About once each month as many as two de- 
liveries were made on Wednesdays and Fridays. Frequently Queen 
submitted and collected for two or three invoices on Wednesdays and 
Fridays. No deliveries were acrtually made on Tuesdays, but Queen 
submitted and collected for invoices on that  date. The plaintiff offered 
in evidence all invoices (genuine and spurious) left with the plaintiff 
by Queen, a,nd plaintiff's checks in payment. 

The court examined all checkis and invoices, and made its determina- 
tion as to which were spurious. The court thus stalted its method of 
fixing the plaintiff's loss: "In arriving a t  the amount of loss sustained 
by the plaintiff the court has given the defendant the benefit of the 
invoices for the larger ainoun~t and in the computation of the said 
loss by the plaintiff has taken the invoices for Wednesdays stating 
the lesser an~ounts." A similar method wae followed in determining 
the loss for the other days for which invoices were submitted. 

The defendant did not offer any evidence. The court found the plain- 
tiff had paid $15,579.25 for milk producks not delivered, rendered 
judgment axcordingly, and the defendant appealed. 

Carpenter R. Webb ,  B y :  W i l l i a ~ n  B. W e b b  for defendant, appellant. 
E.  R .  Warren,  Whitener R. Mitchenz, By:  Basil L. Whitener,  By:  

W a d e  W .  Mitchenz for plaintiff, appellee. 

HIGGIWS, J .  The defendant presents three questions for review: 
(1) I s  the defendant responsible to  the plaintiff for the loss caused 
by Queen's falsification of the invoices? (2) I s  the plaintiff barred 
from recovery by his negligent failure to discover and prevent Queen's 
fraud? (3)  Did the court err in fixing the amount of the recovery? 

The evidence is amply sufficient to  support the court's findings that  
Queen was "an employee, agenlt, and servant of the defendant corpora- 
tion . . . was acting in the oourse and scope of his employment in 
dealing with the plaintiff and the controversy herein involved arises 
out of the acts of said Queen as agent, servant, and employee." The 
general rule is that  a principal is responsible to  third parties for the 
fraud of its agent while acting within his authority. "It is elementary 
that  the principal is liable for the acts of his agent, whether malicious 
or negligent, and the master for similar acts of his servant, which re- 
sult in injury to  third persons, when the agent or servant is acting 
within lthe line of his duty and exercising the functions of his em- 
ployment." Dickerson u. Refining Co., 201 N.C. 90, 159 S.E. 446. 
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"There is no reason that  occurs to us why a different rule should be 
applioable to cases of deceit from what lapplies to other torts. A colfpo- 
ration can only act through its (agents, and must be responsible for 
their acts. I t  is of the greatest public importance tha t  i t  should be 
so. If n manufacturing and trading corporation is not responsible for 
the false and fraudulent representations of its agents, those who deal 
with it will be practically without redress and the corporation can com- 
mit fraud with impunity." Peebles v. Patapsco Co., 77 N.C. 233. The 
master is liable for the unlawful or negligent acts of his servant if 
about the master's business, and if doing or attempting to do that  
which he was employed to do. Snow v. IIeRutts, 212 N.C. 120, 193 
S.E. 224. 

The evidence in this case shows the court found !the fraud was 
mnmit ted in the sale of defendant's products and in the padding of 
accounts its agent was authorized to collect. The defendant is liable 
for plaintiff's loss. 

The defendant here contends the plaintiff is barred from recovery 
by his own negligence in permibting Queen to deposit the invoices in 
s receptacie in plaintiff's office. This from his brief: "In permitting 
the practice to  continue for that period (2% years) the plaintiff chose 
to put his faith and trust in Queen. Such was not a faith and trust 
solicilted by the defendant." The argument is not persuasive. I t  ig- 
nores the fact that  Queen was selected and sent out by the defendant 
as its agent to sell and deliver, and collect for its products. "Where a 
loss is to be suffered through the misconduct of an agent, i t  should be 
borne by those who put i t  in his power to  do the wrong, rather than 
by a stranger." Bank v. Liles, 197 N.C. 413, 149 S.E. 377. There must 
be reliance on the integrity of men, or else trade or commerce could 
not prosper. Gray v. Jenkins, 151 N.C. 80, 65 S.E. 644; Machine Co. v .  
Bullock, 161 N.C. 1, 76 S.E. 634. The plaintiff's conduct in trusting 
Queen does not preclude the recovery. 

The defendant challenges the amount found by the court (acting 
as the jury) to  be plainltiff's loss by reason of Queen's fraudulent in- 
voices. I n  support of its assignment of error No. 18, the defendant 
offers the following in its brief: "Surely such testimony as that ad- 
mitted by the court over objection to the effect that  his milk bills 
were 'right around $2,500 s month' before Queen's arrest and 'around 
$1,500' after his arrest, furnishes no such foundation. Apart from its 
vagueness, this was a clear violation of the best evidence rule.'' There 
was also evidence that  in the year 1955 the plaintiff had an operating 
loss of $24,000, and tha t  on a smaller volume in 1956 (during which 
Queen made deliveries for only one month) the plaintiff showed a prof- 
i t  of $9,000. The evidence was offered without objection. The defend- 
ant cannot justly complain of the violation of the best evidence rule. 
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Queen gave the plaintiff carbon copies of all invoices, genuine and 
spurious. The plaintiff introduced them in evidence, together with the 
checks that  paid them. The evidence is that Queen kept the genuine 
originals and presumably settled with his employer on the basis of 
these only. The plaintiff demanded that  the defendant produce them. 
The demand was met with the statement they were not available. I t  
is fair to  assume, therefore, the defendant had within its power the 
means of ascertaining the amount of plaintiff's loss. Not only did 
defendant fail to produce the original invoices, i t  failed t o  offer any 
evidence. The plainkiff offered the admiision of Queen that he raised 
the tickets from $100 to  $125 per week in excess of his actual deliveries. 

I n  case o jury trial is waived, the court's findings of fact are con- 
clusive upon appeal, if there is evidence to support them. Burnsville v. 
Boone, 231 N.C. 577, 58 S.E. 2d 351. "The amount of damages must 
he established with reasonable, but nab with absolute certainty, . . . 
absolute certainty is not required; i t  is sufficient if a reasonable basis 
or computation is afforded, though the result be only approximate; 
. . ." 25 C.J.S., Damages, sec. 26(c),  p. 491. "However, where actual 
pecuniary damages are sought, there must be evidence of their exis- 
tence and extent, and some data from which they may be computed." 
Noru~ood 21.  Carter, 242 N.C. 152, 87 S.E. 2d 2; Story Parchment Corp. 
v. Patterson Parchnzent Paper Co., 282 U. S. 555; Eastnaan Kodak Co. 
v. Southern Photo Materials Co., 273 U. S. 359. 

The evidence furnished sufficient support for the court's finding as 
to  the amount of plaintiff's loss. The findings are sufficient to sustain 
the judgment. The defendant's assignments do not present error of 
substance. The judgment is 

Affirmed. 

PARKER, J., not sitting. 

STSTE V. ALLEN DENST. 

(Filed 29 October, 1938.) 

Homicide 29- 
The 1949 amendment to G.S.  14-17 does not create a separate crime of 

"murder in the first degree with reeommendation of mercy," but merely 
gires the jury, in the event it  convicts defendant of murder in the flrst 
degree, the unbridled discretion to recommend that the punishment should 
be life imprisonment rather than death, and therefore a n  inetruction, pur- 
suant ro statement of the solicitor, to the effect t k t  the charge of mur- 
der in the first degree was no longer in the case, but that  the charge of 
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murder in the first degree with recommendation of mercy was in the 
case, is prejudicial. 

PARKER, J., uot sitting. 

APPEAL by defendant from Preyer, J., a t  July 1958 Term of WILKES. 
Criminal prosecution upon a bill of indictment, charging defendant 

with the crime of murder in the first degree of one Boyden Richardson. 
The record discloses the following: "Solicitor: (May i t  please the 

Court, the defendant Allen Denny is charged here with murder in 
the first degree. At this time the State desires to try the case. The 
State will not ask for murder in the first degree under the statute, 
but will ask for a verdict of murder in the first degree with a recom- 
mendation of mercy.' (After discussion between the Court and defense 
counsel, Solicitor stated:) 'Gentlemen of the jury, at this time i t  ap- 
pears that maybe the State should clarify the matter somewhat and 
the State now states that the State will ask for a verdiot of guilty of 
murder in the first degree with a recommendation of mercy or a ver- 
dict of murder in the second degree or manslaughter as the evidence 
may warrant in the case, but the State is not asking for a verdict of 
murder in the first degree wilthout a recommendation which would 
mean that if he was convicted of murder in the fir& degree that  the 
Judge would have to impose a death sentence. The State is not asking 
for the death penalty in this case but rather for a verdict of guilty of 
murder in the first degree with a recommendation of mercy which 
would mean that  defendant mould not be eleotrocuted or gassed, or a 
verdict of second degree murder, or manslaughkr, as the evidence may 
warrant. Of course, that  can only be determined after the evidence has 
been heard by you, gentlemen of the jury.' " 

Plea: Not guilty. 
And upon the trial in Superior Court both the State and the defend- 

an t  offered evidence, and the case was submitted to the jury under 
the charge of the court. 

In  this connection the court after stating to the jury that the de- 
fendant in this case, Allen Denny, stands indicted on a bill of indict- 
ment which charges him with the capital felony of murder in !the fir& 
degree, charged the jury in part as follows: 

"The Solicitor, on the calling of this case for trial, announced in 
open court that  he would not seek a verdict of murder in the first de- 
gree a t  your hands, but would ask for a verdict of murder in the first 
degree with recommendation for mercy, or a verdict of murder in the 
second degree, or manslaughter, as the evidence and the facts m i & ,  
juetify, that  is the State is not seeking the deahh penalty in this caw 
but is asking that  you return a verdict of guilty of murder in the first 
degree with recommendation of mercy, which would mean life im- 
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primnrnent, or murder in the second degree, or manslaughter, as the 
facts may justify." Defendant excepts to this charge. 

And i t  is seen that  all through the charge the jury was given in- 
structions accordant with this theory;- and the jury returned the 
verdict of "(Guilty as charged) Guilty as charged of murder in the 
first degree with recommendation of mercy." Defendant moved (1) 
T o  set aside the verdict, (2) for a new trial, and (3) in arrest of 
judgment. The motions were wverally denied, and defendant excepts 
in each instance. 

The court entered judgment that  defendant be confined in the Cen- 
tral Prison in Raleigh for life. 

Defendant excepb thereto, and appeals to Supreme Court and as- 
signs error. 

Attorney General Seawell, Assistant Attorney General Love, for the 
State. 

J. H.  Whicker, Sr., Allen, Henderson & T17illiavas for defendant, 
appellant. 

WINBORNE, C. J. The record on this appeal discloses that  the case 
in hand was tried in Superior Court upon the theory that, in view of 
the stahenlent by the Solicitor, as above recited, "the charge of mur- 
der in the first degree is no longer in this case, but the charge of mur- 
der in sthe first degree with recommendation for mercy is in the case." 
The question then arises as to whether there is in this State any crime 
known to criminal law as "murder in the first degree with recommen- 
dation of mercy." The answer is "No." Recommendation by the jury 
pertains to punishment, and is not an element of murder in the first 
degree. 

In this connection, G.S. 14-17, as amended by Section 1 of Chapter 
299 of 1949 Session Laws of North Carolina, provides that "A murder 
which shall be perpetrated by means of poison, lying in wait, imprison- 
ment, starving, torture, or by any other kind of willful, deliberate 
and premeditated killing, or which shall be committed in the perpetra- 
tion or attempt to  perpetrate, any arson, rape, robbery, burglary or 
other felony, shall be deemed to be murder in the first degree and shall 
be punished with death: Provided, if a t  the time of rendering its ver- 
dict in open court, the jury shall so recommend, the punishment shall 
be imprisonment for life in the State's prison, and the court shall so 
instruct the jury. All other kinds of murder shall be deemed murder 
in the second degree, and shall be punished," etc. 

The proviso embraces the 1949 amendment, and has been the subject 
of discussion in several cases. S. v. McMillan, 233 N.C. 630, 65 S.E. 
2d 212; S. v. Marsh, 234 N.C. 101, 66 S.E. 2d 684; S. v. Simmons, 234 
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N.C. 290, 66 S.E. 2d 897; s. c. 236 N.C. 340, 72 S.E. 2d 743; 5. v.  
Dockery, 238 N.C. 222, 77 S.E. 2d 664; S. v .  Conner, 241 N.C. 468, 
85 S.E. 2d 584; S. v. Carter, 243 N.C. 106, 89 S.E. 2d 789; 5. v .  Adams, 
243 N.C. 290, 90 S.E. 2d 383; S. v .  Cook, 245 N.C. 610, 96 S.E. 2d 842. 

In  the McMillan case, supra, this Court said that "The language 
of this amendment stands in bold relief. It is plain and free from am- 
biguity and expresses a single, definite and sensible meaning, a 
meaning which under the settled law of this State is conclusively pre- 
sumed to be the one intended by the Legislature." And, continuing, the 
Court then declared: "It  is patent that  the sole purpose of the act is 
to give to the jury in all cnses where a verdiot of guilby of murder in 
the first degree shall have been reaohed, the right to recommend that  
the punishment for the crime shall be imprisonment for life in the 
State's prison * * No conditions are attached to, and no qualifica- 
tions or limitations are imposed upon, the right of the jury to so recom- 
mend. It is an unbridled discrdiona~y right. And i t  is incumbent upon 
the court to so instruct the jury. I n  this, the defendant has a substan- 
tive right. Therefore, any instruction, charge or suggestion as to lthe 
causes for which the jury could or ought t o  recommend is error suffi- 
cient to set aside a verdict ml~cre no recommendation is made." 

Thus the statute "commits the mabter to  the unrestrained discre- 
tion of the jury." S. v .  Marsh, supra, citing the Mcddillan case. To 
like effect are the holdings in above cited cases. 

In S. 21. Carter, supra, opinion by Johnson, J., i t  is stated: "Prior 
to 1949, the punishment for murder in $the first degree was death. A 
recommendntion of mercy by the jury meant nothing as bearing on 
the duty of the judge to impose punishment. The recommendation 
was treatcd as surplusage. The death sentence followed as a matter 
of course. I t  was so fixed by statute, G.S. 14-17. 

"But this has been changed. Now by virtue of Chapter 299 Session 
Laws of 1949, the statute (G.S. 14-17) contains a proviso which di- 
rects that 'if a t  the time of rendering its verdict in open court, the 
jury shall so recommend, !the punishment shall be imprisonment for 
life in thc State's prison, and the court shall so instruct the jury.' " 
And it is t!len declared that  "the jury now has discretionary right to 
reroininend 'imprisonment for life in the State's prison'. Now the 
recomnlend~ition when made may not be treated as surplusage. The 
recommendation has the salutary effect of mitigating the punishment 
from death to inlprisonn~ent for life, and the Act of 1949 expressly 
provides t h r t  the 'court shall so instruct the jury * * *.' It is not 
enough for the judge to instruot the jury that they may recommend 
life imprisonment. The statute now requires that, he go further and 
tell the jury what the legal effeot of such recommendation will be, 
i.e., that if they make the recommendation, i t  will mitigate the punish- 
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ment from death to imprisonment for life in the State's prison." To 
like effect are S. v. Adams, supra, and S. v. Cook, supra. 

It is fair to say that  the case of S. v .  Green, 246 N.C. 717, 100 S.E. 
2d 52, doubtless caused the procedure followed in this case. There the 
defendant was charged with rape, and the Solicitor for the State made 
this announcement a t  the outset of the trial: "The State will not ask 
for a verdict of guilty of t3he capital crime carrying the death penalty, 
but will ask for a verdict of guilty of rape, with the recommendation 
of life imprisonment or guilty of attempt to  commilt rape, as the facts 
and law may justify." The jury returned verdict of "Guilty of an as- 
sault with intent to  commit rape." 

And on appeal to this Court there was no exception t o  the state- 
ment of the Solicitor, and consideration of i t  was not essential to de- 
cision on matters presented. Hence no expression of opinion by this 
Court in respect thereto was then made. The statement of thc Solici- 
tor had been by-passed, so to  speak, by the verdict of the jury finding 
defendant guilty of a lesser offense than rape. 

For reasons stated herein the judgment in the instant case will 
be arrested, and a new trial ordered. 

New Trial. 

PARKER, J., not sitting. 

DELMAR STUDIOS O F  THE CAROLINAS, ISC., -4 COIIFORATIOX, V. 
J. E. GOLDSTON. 

(Filed 29 October, 1958.) 

1. Appeal a n d  Error 9 5 0 -  
Where the  findings of fac t  in injunction proceedings a re  supported 

by ample evidence, exceptions to the findings will not be sustained. 

2. Injunct ions  5 18- 
Where the sole purpose of the suit  is  to obtain injunctive relief, plain- 

tilT is entitled a s  a mat ter  of law to the continuance of the temporary 
restraining order to the hearing, notwithstanding the denial of the pri- 
mary equity in the answer, when the complaint sufficiently alleges the  
primary equity and tile eriilence ant1 f i n d i ~ ~ g s  malie i t  appear that  con- 
tinuance of the temporary order is necessary to protect plaintiff's right 
until the controversy can be determined upon its n~e r i t s ,  since in such 
instance the  dissolution of the temporary order would virtually decide 
the case upon the merit8 upon the hearing of the  order to show cause. 

PARKER, J., not sitting. 
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APPEAL by defendant from Pless, J., Regular Civil Term, 3 March 
1958, of MECKLENBURG. 

This is an aotion to rest& the defendant from competing with 
the plaintiff in 74 counties in Nonth Carolina, all of the State of South 
Carolina, and eleven counties in the State of Georgia, for a period of 
two years, from and after 25 January 1958, in violation of an agree- 
ment of employment entered into by and between the plaintiff and the 
defendant on 22 September 1956. 

The pertinent part of paragraph four of said agreement of ernploy- 
ment reads as follows: 

"The Photographer (the defendant) shall not, during the period of 
two (2) years next following the date of the terminakion for any reason 
of his employment with Delmar, directly or indireotly for himself or 
as the agent of, or on behalf of, or in conjunction with any person, 
firm, association or corporation except as the representative or in the 
employ of Delmar, engage in or become financially interested in the 
business of soliciting and procuring from schools within the Territory 
applications for photographs or yearbook contracts, or in the business 
of the taking of photographs in the fulfillment of any such contract, 
and it is hereby provided that if the Photographer shall violate or at- 
tempt to violate any provision of this Section 4, he may be enjoined 
in an action to be brought in any court of competenk jurisdiction and 
such action shall not be subject to the defense that  there exists an 
adequate remedy a t  law." 

The defendant terminated his employment by the plaintiff on 25 
January 1958. 

The complaint alleges that shortly after the defendant terminated 
his employment by the plaintiff, he became affiliated with Strawbridge 
Studios of Durham, North Carolina, a competitor of plaintiff, and 
began to solicit contracts from plaintiff's former customers, in viola- 
tion of the agreement between plaintiff and defendant. 

A temporary restraining order was issued on 17 February 1958 and 
the defendant was directed t o  appear before his Honor J .  Will Pless, 
Jr., Judge Presiding over the courts of !the Twenty-Sixth Judicial Dis- 
trict, a t  Chambers in Charldte, North Carolina, on Monday, 3 March 
1958, a t  10:OO a.m., and show cause, if any he has, why the restraining 
order should not be continued until the final hearing. 

The cause was heard on the date, hour, and a t  the place fixed in 
the temporary restraining order, upon the verified complaint, agree- 
ment of employment, and affidavits filed by the plaintiff and an affi- 
davit and verified answer by the defendant. 

His Honor, among other things, found that  the plaintiff is engaged 
in the field of selling and taking photographs, particularly in schools 
and colleges, and selling school annuals or yearbooks, in the !territory 
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in North and South Carolina and Georgia, as described in the com- 
plaint; that  i t  was .so engaged in 1956, 1957 and early 1958, and that 
i t  had contracts for photographic work in more than one thousand 
schools in the described territory in the school year 1957-1958; that, 
the compensation which defendant earned in the employ of the plain- 
tiff was substantial, being approximately $1,000.00 per month; that 
the plaintiff has a legitimate business interest to protect in the area 
described in the employment agreement; that the defendant is free 
under the terms of the agreement to return to the kind of photographic 
work he was doing before he entered the employment of the plaintiff. 

The court, upon these and other facts, held that  the restraining 
order should be continued until the final determination of the action 
on its merits. Judgment was entered accordingly and the defendant 
appeals, assigning error. 

Helms, Mulliss, McMillan & Johnston, Wm. H. Bobbitt, Jr., for 
plaintiff, appellee. 

E. K. Powe for defendant, appellant. 

DENNY, J. The question for determination on this appeal is whether 
or not the court below commibted error in continuing the temporary 
restraining order until the final determination of the action on its 
merits. 

The defendant's assignments of error numbered 1 through 8 are 
based on similarly numbered exceptions to the refusal of the court 
below to find facts as requested by the defendant. These assignments 
of error are without merit and are, therefore, overruled. 

Assignments of error numbered 9 through 15 are based on like num- 
bered exceptions to bhe court's findings of fact numbered 1, 2, 3, 5, 6, 8 
and 9, while assignment of error numbered 16 is based on an exception 
to the signing of the order continuing the temporary restraining order 
to the final hearine. 

There is ample evidence to support the findings of fact challenged 
by the defendant's exceptions and assignments of error. Hence, they 
are overruled. 

In Cobb v. Clegg, 137 N.C. 153, 49 S.E. 80, Walker, J., speaking for 
the Court, in pointing out the distinction between the old forms of 
common and special injunctions, said: "If the facts constituting the 
equity were fully and fairly denied, the injunction was dissolved un- 
less (there was some special reason for continuing it. Not so with a 
special injunction, which is granted for the prevention of irreparable 
injury, when the preventive aid of the court of equity is the ultimate 
and only relief sought and is the primary equity involved in the suit. 
In the case of special injunctions the rule is not to  dissolve upon the 
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coming in of the answer, even though it may deny the equity, but to 
continue the injunction to the hearing if there is probable cause for 
supposing that the plaintiff will be able ,to maintain his primary equity 
and there is a reasonable apprehension of irreparable loss unless i t  
remains in force, or if in the opinion of the murt it appears reasonably 
necessary to protect the plaintiff's right until the controversy between 
him and (the defendant can be determined. It is generally proper, when 
the parties are a t  issue concerning the legal or equitable right, to 
grant an interlocutory injunction to preserve the right in statu quo 
until the determination of the controversy, and especially is this the 
rule when the principal relief sought. is in itself an injunction, because 
a dissolution of a pending interlocutory injunction, or the refusal of 
one, upon application therefor in the first instance, will virtually de- 
cide the case upon its merits and deprive the plaintiff of all remedy 
or relief, even though he should be afterwards able to show ever so 
good a case." Scott v. Gillis, 197 N.C. 223, 148 S.E. 315; Boone v. 
Boone, 217 N.C. 722, 9 S.E. 2d 383; Lance v. Cogdill, 238 N.C. 500, 
78 S.E. 2d 319; Roberts v. Cameron, 245 N.C. 373, 95 S.E. 2d 899. 

We think, in light of the facts found by the court below, the plain- 
tiff was entitled to have the temporary restraining order continued 
until the final hearing as a matter of law, and we so hold. 

The judgment of the court below is 
Affirmed. 

PARKER, J., not sitting. 

HORACE ROBINSON AND WIFE, MARY K. ROBINSON, v. 
STATE HIGHWAY COMMISSION. 

(Filed 29 October, 1958.) 

1. Eminent Domain g 5-- 
Where a part of a tract of land is talien for highway purposes, the 

measure of damages is the differmce between t,he fair market value of 
the entire tract immediately before the taking and the fair market value 
of what is left after the taking. 

I n  ascertaining the difference between the fair market value of lantl 
immediately before and immediately after a partial taking, the value 
of the land taken and the value of the remaining land af ter  giving cou- 
siderahon to general and special benefits, if any, a r e  elements to be con- 
sider&, and i t  is error fa r  the count to instruct the jury that imt should 
lascertain ,the difference between the value of bhe land immediately before 
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ROBINSON 9. HIGHWAY COMMISSION. 

and immediately af ter  the taking and then subtract from this difference 
any general a d  special benefits. 

8. Eminent Domain Q 8- 
WMle uses to which the remaining lands a re  reasonably susceptible 

as a direct result of the location of the highway may be consider& in 
proper instances in determining general and special benefits, testimony of 
a witness a s  to his observation8 of sales made of unidentifled properties 
on similar highways under unidentifled circumetances mould seem im- 
pertinent. 

PABPER, J., not sitting. 

APPEAL by petitioners from Clark, J., May Civil Term, 1958, of 
WARREN. 

Special proceedings under G.S. 40-11 et seq., to recover compen- 
sation for the taking by respondent under G.S. 136-19 of an easement 
of right, of way, including the right to limit access thereto, over 15 
acres of a 76-acre tract of land owned by petitioner Horace M. Robin- 
son. 

The 15-acre portion was appropriated by respondent for the relo- 
oation, including la "clover-leaf" intemhange, of U. 5. Highway No. 1, 
Project #4950. It crosses the Robinson tract, separating 54.5 acres of 
the unappropriated portion from 6.5 acres thereof. 

Commissioners assessed the landowner's damages a t  $7,908.00. The 
clerk, overruling respondent's exceptions, entered judgment in ac- 
cordance with the report of the commissioners. Respondent excepted 
and appealed to the superior court. 

Upon trial in the superior court, the issue submitted and the jury's 
answer were as follows: 

"What sum, if any, is the Petitioner Horace M. Robinson entitled 
to recover of the Respondent, State Highway Commission, for the 
appropriation of that portion of the lands of the Petitioner described 
in the Petition, together with the damages, if any, 'to the remainder 
of Petitioner's lands described in the Petition, over and above all 
general and special benefits, if any, accruing to Petitioner's land by 
reason of the construction of the highway? ANSWER-$4220.00 Inc. 
Int. at 6%." 

The court entered judgment in accordance with the verdict. Peti- 
tioners excepted and appealed, assigning errors. 

Attorney-General Seawell, Assistant Attorney-General Wooten, H. 
Horton Rowztree, Member of Staff, and Kerr & Kerr, for the State. 

Gholson & Gh,olson and Banzet & Banzet for petitioners, appellants. 

BOBBITT, J. The applicable ru!e, well established, is stated by 
Ervin, J., in Proctor v. Highway Commission, 230 N.C. 687, 691, 55 
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S.E. 2d 479, as follows: "Where only a part of a tract of land is ap- 
propriated by the State Highway and Public Works Oommission for 
highway purposes, the measure of damages in such proceeding is the 
difference between the fair market value of the entire tract imrnediate- 
ly before the taking and the fair market value of what is left im- 
mediately after the taking. The items going to make up ithis difference 
embrace compensation for the part taken and compensation for in- 
jury to  the remaining portion, which is to  be offset under the terms 
of the controlling staltute by any general and special benefits resulting 
to the landowner from the utilization of the property taken for a high- 
way. G.S. 136-19; Highway Commission v. Hartley, 218 N.C. 438, 
11 S.E. 2d 314." Later cases in accord include Highway Commission 
v. Black, 239 N.C. 198, 79 S.E. 2d 778; Gallimore v. Highway Com- 
mission, 241 N.C. 350, 85 S.E. 2d 392; Statesville v. Anderson, 245 
N.C. 208, 95 S.E. 2d 591; Highway Commission v. Privett, 246 N.C. 
501, 99 S.E. 2d 61. 

Based on appropriate exceptions and assignments of error, petiltion- 
ers contend tha t  the court's instructions relating to the measure of 
damages were erroneous and prejudicial. The assignments are well 
taken. Tlhe final inslruction, par0icuJarly the third paragmph thereof, 
will suffice to point out the error. It was follows: 

"So I say in summary, members of the jury, you will arrive a t  a 
fair market value of the entire tract of land in question, immediately 
before the ltaking, under the rules that  I have given you, and also a 
fair market value of the entire tract immediately after the taking. 

"Now, if there is no difference between the two values, then, of 
course, the issue submitted t o  you would be answered 'None.' Or if 
you 'should find that the fair market value after the taking exceeds 
what i t  was before, of course the answer would be 'None,' 

"If, however, you find that  the fair market value of the entire tract 
of land is less after the taking than i t  was immediately before the 
taking, then to such a decrease in value you must give credit for any 
special or general benefit, under the rule that has already been ex- 
plained to  you, and subtract that from the difference that you arrive 
a t  as  between the before and after value, and then after having done 
that you must, or may add interest a t  the rate of 6% from the date 
of the taking of the property by the respondent, as being a sum, ad- 
ditional sum awarded to the petitioner for the delay in payment of 
the property taken, as an element of compensation." (Our Italics) 

General and special benefilts, if any, accruing to the landowner from 
the location and construction of the new highway are elements for 
consideration in determining the fair market value of what is left im- 
mediately after the taking. If an entire tract is taken, a landowner has 
nothing to which general and special benefilts might attach. 
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The instructions given are to the effect that the jury, having first 
determined the difference between the fair market value of the entire 
tract immediately before and immediately after the taking, was to 
subtract from such difference the value of general and special benefite, 
The value of general and special benefits, if any, is not to be sub- 
tracted from such difference; but, as heretofore stated, the general and 
special benefits, if any, were elements for consideration in determining 
lthe fair market value of what was left immediately after the taking. 

Respondent's emphasis upon the general and special benefits ac- 
cruing to Robinson in respect of his remaining 61 acres from the loca- 
tion and construction of the new highway indicates the prejudicial 
effect of the erroneous instruction. Indeed, one of re8pondent1s witness- 
es, on direct examination, was perrnitked tb testify, over abjection, as 
follows: "I have seen some of these properties on similar highways 
sell for phenominal prices, I thought, as compared with the prices they 
were sold a t  for farm land. Some were scld for industrial property. It 
has been mostly motels, filling stations, restaurants and occasionally 
a variety store." The testimony of this witness as to his observations 
of sales made of unidentified properties under unidentified circum- 
stances a t  what he considered "phenominal" prices would seem rather 
far afield from the issue before the jury. However, since there must 
be a new trial for error in the charge, we need not elaborate on the 
assignment of error directed by petitioners to  the reception of this 
testimony. 

New trial. 

PARKER, J. not sitting. 

JAMES LEONARD McFALLS v. CLARA LEE SMITH AND ROY LEE SMITH 

(Filed 29 Ootober, 1958.) 

1. Trial 8 10- 
Whether the evidence is su5cient to be submitted to the j u g  ie a 

question of law for the court. 

2. Negligence 8 lOb(1)- 
If the evidence in the light mwt favorable to the plaintiff, giving him 

the benefit of all permisslible inferences from It, tends to support all as- 
sen~tial elements of actionable negligence, then it is sufficient to eumive 
motdon to  nonsuit, ar demurrer to the wideme. 

Pkintitr's allegabions and evidence which are sufecient to support the 
lnferencw that plainbiff, at a time when the ligbts of mator vehiclea 
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were required to be sh'ining, gave the proper signal for a left turn, look- 
ed for and did not see the lights of any other vehicles which could be 
,affected by his movement, and that defendtint, failing to give warning 
of his intention to pass, crashed into the left side of plaintiff's vehicle 
w it was making the turn, ie held sufacient to be submitted to the jury 
on the issue of negligence. 

4. Trial 2- 
Equivocation in the evidence goes to its weight only and does not war- 

rant nomuit. 

PARKER, J., not sitting. 

APPEAL by plaintiff from Huskins, J., July, 1958 Term, MITCHELL 
Superior Court. 

Civil action to recover 'for personal injury and property damage 
alleged to have been caused by defendants' actionable negligence. 
The defendants denied negligence, pleaded sole and contributory neg- 
ligence on the part of the plaintiff, and set up a counterclaim. At the 
close of the plaintiff's evidence the court, on motion of the defendants, 
entered judgment of compulsory nonsuit from which the plaintiff 
appealed. 

G. D. Bailey and W. E. Anglin for plaintiff, appellant. 
Williams and Williams, By: William C. Morris, Jr., and James N. 

Golding for defendants, appellees. 

HIGGINS, J .  The only question presented by the appeal is the suf- 
ficiency of the evidence to go !to t,he jury. The question is one of law, 
always to  be decided by the court. Ward v. Smith, 223 N.C. 141, 25 
S.E. 2d 468. If the evidence in the light most favorable to  the plaintiff, 
giving him the benefit of all permissible inferences from it, tends to  
support all essential elements of actionable negligence, then ilt is suffi- 
cient to survive the motion to  nonsuit, or demurrer to  the evidence. 
Chambers v. Edney, 217 N.C. 165, 100 S.E. 2d 343; High v. R.R., 248 
N.C. 414, 103 S.E. 2d 498; Simmons v. Rogers, 247 N.C. 340, 100 
S.E. 2d 849. 

Plaintiff's testimony tended to show that  on January 26, 1958, he 
was driving a pickup truck south on Highway 26 in Mitchell County 
a t  around 5:45 p, m. "It was not completely dark and it  was not 
light. . . . I couldn't travel without headlights." Intending to turn 
left on Hall Town Road, he gave the required hand signal for about 
the last 100 feet as he approached the intersection. He  looked in his 
rear view mirror for traffic approaching from his rear. "I did not see 
lights behind me, nor ahead of me. I looked in the rear view mirror 
some more." The plaintiff's evidence further tended t o  show the road 
was straight t o  the north for more than three miles; and that  as he 
was making the left turn the defendant Roy Lee Smith's car, driven 
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south by the defendant Clara Lee Smith, approached from his rear, 
and without any warning crashed into the left side of his pickup 
truck, infliclting personal injury to  the plaintiff and damage to the 
truck. The inference is permissible the defendant, Clara Lee Smith 
was driving without lights, else he could have seen them in his mirror; 
that she failed to observe and heed plaintiff's signal that  he intended 
to make a left turn; and that she did not give a titnely signal of her 
intention to pass. 

It may be noted the complaint only by indirection alleges driving 
without lights as an element of negligence. The plaintiff, driving along 
the highway in the nighttime, was entitled to the notice the lighlts 
of a car approaching from the rear would give him in determining 
whether he oould turn in safety. It must be noted also the evidence 
is not without some equivocation. However, that goes to its weight, 
which is for the jury. Ward v .  Smith, 223 N.C. 141, 25 S.E. 2d 463. 

The plaintiff, on the showing made, was entitled to present his case 
to the jury. 

Reversed. 

PARKER, J., not sitting. 

TED R. NICHOLS v. ISAAC McFSRLAND. 

(Filed 29 October, 19.58.) 

1. Appeal and Error 19- 
An assignment of error that the court erred in permi,tting a witness 

"to testify as  shown by exceptions" of designated number, with reference 
to the page of the record, is insufficient, it being required that nn ns- 
signment of error detlnttely and clearly presenit the error relied on with- 
out compelling the Court to go beyond the assignment itself to learn 
what the qnmtion is. 

2. Appeal and Error @ 51- 
Where motion to nonsuit is renewed a t  the close of all of the evidence, 

,the correctness of the ruling on the last motion only is presented upon 
appeal. 

3. Appeal and Error 21a- 
An assignment of error to the court's ruling on motion to nonsuit is 

sufficient if it refers to the motion, the ruling thereon, the number of 
the exception, and the gage of the record where found. 

4. Appeal and Error § 19- 
The rules governing appeals a re  mandatory. 

PABKER, J., not sitting. 
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APPEAL by defendant from Crissman, J., April-May, 1958 Regular 
Civil Term, WILKES Superior Court. 

This civil action grew out of a street crossing motor vehicle acci- 
dent in the City of Durham. The plaintiff alleged his personal injury 
and property damage resulted from the defendant's adionable negli- 
gence. The defendant denied negligence on his part, filed a counter- 
claim for personal injury and property damage, allegedly resulting 
from the plaintiff's actionable negligence. Appropriate issues were 
submitted to and answered by the jury in favor of the plaintiff. From 
the judgment on the verdict, the defendant appealed. 

Hayes & Hayes, By: Kyle Hayes for defendant, appellant. 
Ralph Davis for plaintiff, appellee. 

HIGGINS, J. The appellant asks for a reversal of the judgment or 
a new trial on the basis of 12 assignments of error. We quote assign- 
ment No. 1 :  "The court erred in permitting the plaintiff to testify 
as shown by Exceptions Nos. 1 (R p ll), 2 ( R  p 12) and 3 (R p 12) ." 
Assignments Nos. 2, 3, 4, 6, 7, and 9 are in similar form. 

Rule 19(3) ,  Rules of Pracltice in the Supreme Court, 221 N.C. 554, 
555, as interpreted in the decisions of this Court, require: "Always 
the very error relied upon shall be definitely and clearly presenhed, 
and the Court not compelled to go beyond the assignment itself to 
learn what the question is." State v. Mills, 244 N.C. 487, 94 S.E. 2d 
324; Allen v. Allen, 244 N.C. 446, 94 S.E. 2d 325; Parsons v. Benfield, 
228 N.C. 651, 46 S.E. 2d 829; Porter v. Lumber Co., 164 N.C. 396, 80 
S.E. 443; Thompson v. R.R., 147 N.C. 412, 61 S.E. 286. The objection- 
able assignments in their present form would require the Court to 
undertake 2 voyage of discovery through the record to ascertain what 
the assignments involve. This the Court will not. do. Cecil v. Lumber 
Co., 197 N.C. 81, 147 S.E. 735. 

Assignmect No. 5 relartes to the refusal of the court \to allow the mo- 
tion for nonsuit a t  the close of the plaintiff's evidence. By introducing 
evidence after the court overruled the motion, the defendant waived 
his right to  insist on the motion. However, the defendanit renewed the 
motion a t  the close of all the evidence and thus preserved his right of 
appeal, but only upon the insufficiency of all the evidence to present 
a jury question. This right he has preserved by assignment No. 8, 
based on exception No. 13: "When the assignment of error is to the 
court's ruling on nonsuit, it is enough to refer to the motion, the ruling 
thereon, the number of the exception, and the page of the record 
where found." Allen v. Allen, supra. 

By assignment No. 10 the defendant raises the question whether 
the court, in the charge, gave undue emphasis to plaintiff's evidence 
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and contentions. The objection is not valid. The court's charge appears 
to be full, complete, and without favor. 

Evidence of defendant's actionable negligence was sufficient to go 
to the jury and to  support the verdict. Evidence of contributory negli- 
gence on the part of !the plaintiff does not appear as a matter of law. 
It is doubtful whether i t  was even sufficient to  require the submission 
of the issue to  the jury. The motion of nonsuit was properly denied. 

Assignments of error Nos. 11 and 12 are to  the refusal of the court 
to sat aside the verdict and to the signing of the judgment. They do 
not require discussion. 

Appeal from a final judgment of the superior court is a matter of 
right. This right is exercised with such frequency as makes mandatory 
adherence to the rules governing appeals. 

No Error. 

PARKER, J., not sitting. 

STATE v. ROBERT AARON GARNER. 

(Filed 29 October, 1958.) 

1. Criminnl Law 154.- 
An assignment of error not supported by an esception is ineffectual. 

2. Criminal Law 8 15+ 
When the charge read eontextually clearly presents the applicable 

prinoiples of law in such manner ns to leave no reasonable ground to 
believe that the jury was misinformed or misled, an assignment of error 
thereto mnnot be sustained. 

PARKER, J., not sitting. 

APPEAL by defendant from Clark, J., January Term, 1958, of 
GRANVILLE. 

Indicted for the murder of Murphy Ellis, defendant was put, on 
trial for second degree murder or manslaughter as the evidence might 
justify. 

The jury's verdict was "Guilty of Manslaughter." Thereupon, the 
court pronounced judgment impming a prison sentence of 15 years, 
from which defendant appealed, assigning errors. 

Attorney-General Seawell and Assistant Attornev-General Mc- 
Galliard for the State. 

Hugh M. Currin for defendant, appellant. 

PER CURIAM. There was ample evidence to suppoxk the verdict. 
Indeed, no question is raised as to the sufficiency of the evidence. The 
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assignments of error brought forward in defendant's brief, referred to 
below, relate solely to  the charge. 

Assignments 2, 3, 4, 5, 7 and 8, based on exceptions of like number, 
are directed t o  designated portions of the charge. Assignment 9, based 
on Exception 9, is directed to  the failure of the court to  instruct the 
jury as set out in this exception and assignment. Assignments 11, 12, 
and 13 are not supported by exceptions; hence, no question of law is 
presented thereby. Kigsbee v. Perkins, 242 N.C. 502, 87 S.E. 2d 926; 
S. v. Bn'tt, 225 N.C. 364, 34 S.E. 2d 408. 

Careful consideration of each of defendant's assignments fails to  
disclose prejudicial error; for the charge, when read as a composite 
whole, indicates clearly that  the applicable principles of law were pre- 
sented in such manner as to leave no reasonable ground to believe 
that  the jury was misinformed or misled. Hence, defendant's rtssign- 
ments are overruled. 

No error. 

PARKER, J., not sitting. 

JANET ANDERSON, BY HER NEXT FRIEND, OLEPA ANDERSON v. 
CHARLES LINDSAY LUTHER. 

(Filed 29 October, 1965.) 

1. Automobiles (3 41s- 
Evidence tending to show that  defendant motorist overtook and struck 

a bicyclist who was traveling in the same direction, one or two feet 
from the edge of her right side of the highway, is sufficient to be sub- 
mitted to the j u p ,  defendan,t's evidence in conflict not being considered 
in passing upon motion to nonsuit. 

2. Appeal and Error 8 3 b  
A contention not based on any exception or assignment of error will 

not be considered. 

PARKER, J., not sitting. 

APPEAL by defendant from Preyer, J., February Term, 1958, of 
DAVIDSON. 

Personal injury action in which the jury, having answered issues 
of negligence and contributory negligence in favor of plaintiff, award- 
ed damages in the amount of $1,500.00. 

Plaintiff was injured September 22, 1957, as the result of a collision 
on Highway 109, near Denton, between an automobile operated by de- 
fendant and a bicycle on which plaintiff was riding. Both vehicles were 
traveling south, the automobile overtaking the bicycle. 



N.C.] FALL TERM, 1958. 129 

The only evidence was tha t  offered by plaintiff. According to her 
testimony, she was riding on her right (west) side of the highway 
in a straight course, one or two feet from the edge of the pavement, 
when defendant's car overtook and struck her. Defendant, relying on 
testimony elicited on cross-examination of t<he investigating State High- 
way Patroln~an relating to physical conditions and to declarations of 
defendant, contended that  the collision occurred near the center of 
the highway and that  shortly before .the collision "the bicycle took 
to the left" into the path of defendant's car. 

Judgment wm entered in accordance with the verdict. Defendant ex- 
cepted and appealed. 

W. H.  Steed for plaintiff, appellee. 
Otway Burton and Don Davis for defendant, appellant. 

PER CURIAM. Assignments of error brought forward in defendant's 
brief are based on exceptions (1) to the overruling of his motion for 
judgment of nonsuit and (2) to  designated portions of the charge. It 
is quite plain that  the court's action in overruling defendanit's motion 
for judgment of nonsuit was correct; and careful consideration of each 
assignment directed to  a designated portion of the charge fails to dis- 
close prejudicial error. 

I t  is noted that defendant contends that the court erred in failing 
to charge the jury in certain respects set forth in his brief. However, 
the appeal presents no question of law relating to  these matters; for 
these contentions are not based on any exception or assignment of 
error. Rigsbee v .  Perkins, 242 N.C. 502, 87 S.E. 2d 926 ; Moore v .  Cross- 
well. 240 N.C. 473. 82 S.E. 2d 208. 

No error. 

PARKER, J., not sitting. 

J O S E P H  EUGENE DAVIS v. SANFORD CONSTRUCTION COMPANT, 
INC. AND HARTFORD ACCIDENT AND INDEMNITY COMPANT. 

(Fi led  29 October, 1958.) 

Master and Servant g 40j- 
Evidence held sufficient to support  the  Anding of I n d w t r i a l  Commission 

tha t  claimant had suffered a facial  disfigurement sufflcient to adversely 
affect claimant's appearance to such extent t ha t  i t  may be reasonably 
presumed to lessen his opportunity for  remunerative employment, ant1 
award  of corapensation therefor is  upheld. G.S. 97-31(v). 

L'ARKER, J., not sitrting. 
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APPCAL by defendants from Gwyn,  J., May 26, 1958 Civil Term of 
FORSYTH. 

Plaintiff, an employee of Sanford Construction Company, sustain- 
ed an injury resulting in the loss of two teeth. Plaintiff's right to  com- 
pensation for disfigurement resul'ting from the loss of his teeth was 
considered on a prior appeal, Davis v .  Construction Co., 247 N.C. 332. 

It wahs there held that an award could not be made under G.S. 97- 
31(w) for bodily disfigurement, but, if the evidence established a com- 
pensable facial disfigurement, an award could be made under G.S. 
97-31 (v)  . The cause was accordingly remanded "for further considera- 
tion consistent with the applicable law." 

On the remand the Commission, in March 1958, vacated its previous 
finding of faot #3 (See 247 N.C. p. 333) and substituted therefor this 
finding : 

"3. That plaintiff has suffered serious facial or head disfigurement 
for which compensation is allowable under the provisions of G.S. 97- 
31 (v)  ; that proper and equitable compensation therefor is $450.00." 
Based on the new finding the Commission concluded that plaintiff 

was entitled to compensation. It made an award in his favor. The 
finding and award were affirmed by the Superior Court. Defendants 
appeal from the judgment of the Superior Court. 

Leake and Phillips for plaintiff,  appellee. 
Adams, Kleemeier & Hogan for defendant appellants. 

PER CURIAM. Defendants recognize thalt the weight of the evidence 
is for the Commission, and findings of fact made by the Commission 
are conclusive when supported by any evidence. Their appeal is baised 
on the contention that there is no evidence to show a disfigurement 
sufficient to adversely affect the appearance of plaintiff to such an ex- 
tent  that it may be reasonably presumed to lessen his opportunity for 
remunerative employment. 

The hearing Commissioner saw and observed plaintiff when he 
testified. Pictures of plaintiff made before and after the injury were 
in evidence and before the full Commission when i t  made its findings 
of fact. The evidence available to the Commission was sufficient for 
i t  to find a facial disfigurement sufficient to reasonably lessen plain- 
tiff's opportunity for remunerative employment. We interpret the 
finding made by the Commission to have that  meaning although not 
expressed in those words. 

Affirmed. 

PARKER, J., not sitrting. 
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J. F. BOLES, SR., AND WIFE, ETTA ROLES; J .  F. BOLES, JR., AND w r m ,  
MILDRED BOLES; REUBEN T. BOLES AND WIFE, ODRIE BOLES; 
SPENCER 0 .  BOLES AND w r m ,  NELLIE BOLES; GLENN D. BOLES 
AND WIFE, EVELYN BOLES; J. CLINT DAVIS AND WIFE, JENCIIC 
DAVIS; AND FRANCIS P. KINNEY AND WIFE, FRANCES E. KINNEY, 
V. W. E. QRAHAM; W. E. GRAHAM, JR. ; JOHN H. GRAHAM; LEWIS 
9. GRAHAM; AND S. PAGE GRAHAM, t/a W. E. GRAHAM & SONS. 

(Filed 29 Ootober, 1958.) 

Appeal and Error 8 8- 
When, pending hearing upm demurrer for misjoinder of parties and 

m u m ,  some of plafnWs take a voluntary nonsuit obviating the grounds 
of that demurrer, the overruling of a demurrer 'thereafter filed for fail- 
ure of the complaint to atate a cause of action is not reviewable except 
by writ of certiorari. Rule of Pracbice in the Supreme Court No. 4 ( a ) .  

PARKER, J., not sitting. 

APPEAL by defendants from Johnston, J., Out of Term, July 29, 
1958, FORSYTH Superior Court. 

Civil action instituted by the plaintiffs in which they seek to 
restrain the defendants from operating a quarry upon the alleged 
ground that  i t  constituted a continuing trespass and nuisance. The 
defendants filed a demurrer upon the ground of misjoinder of parties 
and causes of action. Pending the hearing on the demurrer, the plain- 
tiffs, except Reuben T. Boles and Odrie Boles, took voluntary non- 
suits. The defendants filed a second demurrer upon the ground the 
complaint failed to  state a cause of aotion and, a t  the same time, moved 
that the plaintiffs be ordered to  make the complaint more definite and 
certain. The second demurrer and motion were overruled. The defend- 
ants excepted and appealed. 

Womble,  Carlyle, Sandridge & Rice, W a d e  M .  Gallant, Jr., for de- 
fendants, appellants. 

N o  counsel contra. 

PER CURIAM. The nonsuit removed the defendants' objections rais- 
ed by the first demurrer. They have abandoned their assignment of 
error based on the refusal of the court to  require the plaintiffs t o  make 
their complaint more definite. They now present for review only that  
part of the court's order overruling 'the second demurrer interposed in 
the superior court upon the ground the complaint failed to  state a 
cause of action. 

Appeal does not lie from an order overruling a demurrer in any 
case except where it  is interposed as a matter of right for misjoinder 
of parties and causes. Prior t o  ltrial on the merits, an order overruling 
a demurrer for failure to state a cause of action can be reviewed only 
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by writ of certiorari. Rule 4(a), Rules of Practice in the Supreme 
Court, 242 N.C. 766. The defendants are here prematurely. 

Appeal Dismissed. 

PARKER, J., not sitting. 

STATE v. CLYDE YORK. 

(Filed 29 Ootober, 1958.) 

APPEAL by defendant from Armstrong, J., a t  July 21, 1958 Term 
of FORSYTH. 

Criminal prosecution upon a bill of indictment charging defendant 
with the crime of subornation of perjury, G.S. 14-210, in the way and 
manner specified. 

Defendant, in open court, pleaded not guilty. 
The case was submitted to the jury upon evidence offered by the 

State, and by the defendant, under the charge of the court. 
Verdict: Guilty of subornation of perjury as charged in the bill of 

indictment in this case. 
Judgment: That  the defendant be confined in the State's prison a t  

Raleigh for a period of not less than seven nor more than ten years, 
to  be nssigned to do labor as provided by law. 

Defendant, through his counsel, excepts and appeals to Supreme 
Court and assigns error. 

Attorney General Seawell, Assistant Attorney General Harry W .  
McGalliard, for the State. 

S p w ,  White & Eiantrich: for defendant, appellant. 

PER CURIAM. Defendan.t, as appellant, presents for consideration 
on this appeal nineteen assignments of error based upon like number 
of exceptions taken during the course of the trial, and to matters oc- 
curring in Superior Court. I t  is noted, however, that  in nine cases the 
exception is to the action of the court in sustaining objections to quea- 
tions asked in behalf of defendant. In each of these instances the 
record fails to show what the answer of the witness would have been, 
so as to indicate its materiality. 
' 

After careful consideration the exceptions (1) t o  denial of motions 
for judgment as of nonsuit, aptly made, (2) t o  portions of the charge, 
(3) to remarks of the judge, (4) to the failure of the trial judge to 
charge the law in various aspects, and (5) to all others, error for 
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which lthe verdict and judgment below should be set aside is not 
made to appear. 

Hence in the trial below there is 
No Error. 
PARKER, J., not eitting. 

CARL F. SPAUGH, JR., AND WIFE, BETTY JO SPAUGH v. 
CITY OF WINSTON-SALEM. 

(Filed 29 October, 1958.) 

APPEAL by plaintiffs from Sharp, S. J., a t  June 16, 1958, Civil Term 
of FORSYTH. 

Civil action to recover for damage to home place of plaintiffs by 
reason of alleged pollution of air from the city's disposal plant. 

Defendant, answering complaint of plaintiffs, denies liability and 
pleads statute of limitations. 

Upon trial in Superior Court, on evidence offered by the respective 
parties, the case was submitted to the jury upon these issues, the 
first two of which the jury answered as indicated: 

"1. I s  the plaintiffs' cause of action barred by the 3-year statute of 
limitations, as alleged in the answer? Answer: Yes, except from June 
19, 1954. 

"2. Has the defendant damaged the home of the plaintiff by opera- 
tion and maintenance of its sewer system? Answer: No. 

"3. What amount, if any, is the defendant indebted to the plaintiffs 
because of temporary damages to plaintiffs' home from June 19, 1954 
through June 19, 19581 Answer ..... .. . . . . ." 

And, pursuant to the verdict so rendered, the trial court entered 
judgment that plaintiffs recover nothing of the defendant and that 
plaintiffs be taxed with the costs. Plaintiffs except thereto and appeal 
to Supreme Court, and assign error. 

Deal, Hutchins & Minor for plaintif, appellants. 
Womble, Carlyle, Sandridge R. Rice, Henry G. Barnhill, Jr., for 

defendant, appellee. 

PER CURIAM. The assignmenh of error brought up on this appeal 
relate only to the exclusion of testimony of male plaintiff, and of his 
father pertaining to matters not relevant and material to the issues 
raised by the pleadings. In  them prejudicial error is not made to ap- 
pear. Hence in the judgment below there is 

No Error. 

PARKER, J., not sitting. 
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SHERWOOD PE'RRY, ADMINISTUTOR or THE ESTATE OF JAME'S K. PEJbRY, 
DECEA~ED V. C. P. GIBSON. 

(Fi,led 29 October, 1938.) 

APPEAL by plaintiff from Clark, J., February Civil Term 1958 of 
FRANKLIN. 

This is a civil action t o  recover damages from the defendant for 
the alleged wrongful death of plaintiff's intestate. 

The defendant, a police officer of the Town of Franklinton, N0rt.h 
Oarolina, and oonrstable fm Franklinton Township, shot and killed 
plfailnhiff's intestate under Dhe ciroumstances set out in a former appeal 
in Zlhk case land reported in 247 N.C. 212, 100 S.E. 2d 341, where la new 
trial was granted. 

I n  the trial below the case was again submitted to the jury on the 
following issues: 1. Did the defendant wrongfully and unlawfully as- 
sault and kill the plaintiff's intestate, James K. Perry, as alleged in 
the complaink? 2. If so, what amount of damages, if any, is plaintiff 
entitled to recover of the defendant? 

The jury answered the first issue "No." The plaintiff appeals, as- 
signing error. 

Taylor & Mitchell for plaintiff. 
Charles P. Green, Alton T. Cummings for defendant. 

PER CURIAM. All of plaintiff's assignments of error are directed 
either to thc charge of the court as given or to  the alleged failure of 
the court to charge on pertinent aspects of the case. However, a care- 
ful examination of these assignments of error leads us to the conclu- 
sion that  no sufficient prejudicial error has been shown to justify 
another trial. Two juries have accepted the defendant's version of the 
facts and rendered verdicts on the crucial issue in his favor. 

In  the trial below we find 
No Error. 

PARKER, J . ,  not sitting. 

STATE v. CLEVELAND JONES. 

(Filed 5 November, 1958.) 

1. Rape 8- 

The act of carnally knowing and abusing any female child under the 
age of twelve years is rape; neither force nor intent are element8 of 
the offense. G.S. 14-21. 
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2. Same: Rape 8 1- 
The terms "carnal lrnowledge" and "sexual intercourse" a re  synony- 

mous and a re  effeclted in law if there is the slighttest penetration of the 
sexual organ of the female by the sexual organ of the male. Q.S. 14-23. 

3. Criminal Law 13 159- 
Assignments of error not brought forward and discussed in the brief 

a re  deemed abandoned. 

4. Criminal Law 13 162- 
Where the record does not show what the witness would have answered 

to questions asked on cross-examination, an exception to ,the exclusian 
of the testimony presents nothing for review. 

5. Criminal Law 13 32- 
The burden is on the State to offer evidence sumcient to establish the 

corpus delicti beyond a reasonable doulb't. 

6. Rape 13 10- 
Where the prosecuting witness, a female child under the age of twelve. 

twtifies that defendant had sexual intercourse with her, testimany of 
physicians that  the child was suffering from gonorrhea some six days 
after the alleged rape is competent in corroboration of the child's testi- 
mony that a male person had carnally known and abused her, notwith- 
standing the absence of evidence that defendarht had ganorrhea. 

7. Criminal Law 8 90- 
The general admission of evidence competent against defendant for 

a restrictive purpose will not be held for error in the absence of request 
by defendanmt a t  the time that its admission be restricted. Rule of Prac- 
tice in the Supreme Court No. 21. 

8. Rape 5 26- 
G.S. 15-169 and G.S. 15-1'70 are  applicable only when there is evidence 

tending to show that the defendant may be guilty of a lesser offense 
included in the crime charged, and where the State's evidence is positive 
as to each and every element of the crime of rape and there is no con- 
flict in the evidence relating to any element thereof or evidence that 
would warrant or support a finding that  defendant was guilty of a 
lesser offense, it  is not error for the court to limit the jury to a verdict 
of guilty of rape, guilty of rape with recommendation that  the punish- 
ment be imprisonment for life, or not guilty. 

9. Criminal Law F, 156- 

Exceptions and assignments of error to the charge on the ground that 
it  failed to declare and explain the law arising on the evidence given in 
the case, without poinfting out any particular matter arising on the 
evidenw concerning which the court failed to declare and explain the 
law, a r e  ineffectual, and further, in this case, the charge of the court 
was clear, full and explicit. 

10. Criminal Law 5 108- 
Where the court makes a plain and accurate statement of the testi- 

mony of each witness and states the contentions of the State and de- 
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fendant reepectively in regard thereto, the fact that the court does not 
state any contentions as to why the jury should or should not believe 
and accept the testimony of any of the State's witnesses, is not gwund 
for objection, since the court may appropriately leave to the respective 
counsel8 the making of contentions relating to the credibility of the wit- 
nessee and the probative value of ?he testimony. 

APPEAL by defendant from Paul, J., July Assigned Criminal Term, 
1958, of WAKE. 

Criminal prosecution on indictment for rape, charging in substance, 
that defendant on May 28, 1958, unlawfully and feloniously, did 
carnally know and abuse a named female child under the age of 
twelve years. 

The bill of indictment was returned a t  June 23rd Term. Thereupon, 
defendant being without means to employ counsel, the court appoint- 
ed Ellis Nassif, Esq., to represent him. The trial was a t  a later term, 
namely, that commencing July 7, 1958. The evidence consisted of 
that offered by the State. Defendant did not testify or offer evidence. 

The State's principal witness, the eight year old girl, testified that  
on Wednesday, May 28, 1958, about 9:00 a.m., she was alone in her 
apartment; that  her father and mother, with whom she lived, had 
gone to work; that defendant, who lived in the same apartment build- 
ing and whom she knew, entered her apartment, took off her under- 
pants, put her upon a bed, and there carnally knew and abused her; 
that she waa hurt, cried and called upon defendant to stop and to 
go home; and that defendant made no reply except to say "if (she) 
told i t  he was going to kill (her)." There was other evidence in cor- 
roboration. 

The jury returned a verdict of guilty of rape with the recommenda- 
tion that defendant be confined in the State's Prison for life. The 
court entered judgment, imposing a sentence of life imprisonment, 
from which defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney General Bruton, 
for the State. 

Ellis Nassij for defen.dant, appellant. 

BOBBITT, J. The act of "carnally knowing and abusing any female 
child under the age of twelve years" is rape. G.S. 14-21; S. v. Monds, 
130 N.C. 697, 41 S.E. 789; S. v .  Johnson, 226 N.C. 671, 40 S.E. 2d 
113. Neither force, 8. v. Johnson, supra, nor intent, S. v. Gibson, 221 
N.C. 252, 20 S.E. 2d 51, are elemenb of this offense. 

"The terms 'carnal knowledge' and 'sexual intercourse' are synony- 
mous. There is 'carnal knowledge' or 'sexual intercourse' in a legal 
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sense if there is the slightest penetration of the sexual organ of the 
female by the sexual organ of the male. I t  is not necessary that thc 
vagina be entered or that the hymen be ruptured; the entering of the 
vulva or labia is sufficient. G.S. 14-23; S. v. Monds, 130 N.C. 697, 41 
S.E. 780; 8. v. Hargrave, 65 N.C. 466; S. v .  Storkev, 63 N.C. 7 ;  Bur- 
dick: Law of Crime, section 477; 44 Am. Jur., Rape, section 3 ;  52 
C.J., Rape, sections 23, 24." S. v. Bowman, 232 N.C. 374, 61 S.E. 2d 
107; S. v. Reeves, 235 N.C. 427, 70 S.E. 2d 9. 

The State's evidence was positive as to each and every element of 
the crime charged in the bill of indictment. 

There are sixty-two assignments of error, based on sixty-five ex- 
ceptions. Only those brought forward in defendant's brief will be dis- 
cussed. The other assignments, plainly without merit, are deemed 
abandoned. S. v. Gordon, 241 N.C. 356, 362, 85 S.E. 2d 322. 

Assignments G and 7 relate to the court's action in sustaining the 
State's objections to questions asked by defendant's counsel in his 
cross-examination of the child's mother. Since the record does not 
show what this witness would have testified if permitted to answer 
these questions, S. v. Poolos, 241 N.C. 382, 85 S.E. 2d 342, there is 
nn need to set forth the reasons why we think these objections were 
properly sustained. 

Assignments 8 and 10, which we consider together, relate to the 
court's action in overruling defendant's general objections to ques- 
tions asked two qualified medical experts. 

The evidence tends to show that on June 3rd, six days after the 
alleged rapc, the child was first examined by Dr. McDowell, who sent 
her to St. Agnes Hospital where she was examined by Dr. Bradby; 
and that she remained in the hospital for treatment from June 3rd 
until June 10th. Dr. McDowell, based upon his clinical examination, 
and Dr. Bradby, based upon his clinical examination and upon labora- 
tory tests, testified that in their opinion the child was suffering from 
gonorrhea. Dr. McDowell testified that, on the average, it would 
take from three to five days for the disease to appear after a person 
had been contacted with gonorrhea. Dr. Bradby testified that in his 
opinion the child had been penetrated. 

It appears further that Dr. Bradby testified, without objection, 
both on direot and cross-examination, that  in his opinion the child 
had contraoted gonorrhea by sexual intercourse. 

Defendant's basic contention is that the evidence to  the effect that 
the child was suffering with gonorrhea on June 3rd was incompetent 
and prejudicial in the absence of evidence tending to show that de- 
fendant had gonorrhea. 

I t  was incumbent upon the State to establish the corpus delicti, the 
faat that a crime of ithe character charged had been conmitted. 8, v. 
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Cope, 240 N.C. 244, 81 S.E. 2d 773. Moreover, the State was required 
to offer evidence sufficient to establish this fact beyond a reasonable 
doubt. The doctor&' testimony, to which objection wae made, was ad- 
missible as tending to corroborate the testimony of the child as to lthe 
fact that a male person had carnally known and abused her. Malone v. 
State, 37 Ala. App. 432, 71 So. 2d 99. In 8. v. Edwards, 224 N.C. 577, 
31 S.E. 2d 762, this Court quoted with approval, and applied to the 
case before it, this statement from 22 C.J.S., Criminal Law Sec. 567: 
"The prosecution has the burden of proving the corpus cEelicti, that  is, 
that a crime has been committed, before the jury may proceed to in- 
quire ae to who committed it." 

It is mt a "&round of exception ith& evidence competent for =me 
purposes, but not for all, is admitted generally, unless the appellant 
asks, a t  the time of admission, that its purpose shall be restricted." 
Rule 21, Rules of Practice in the Supreme Court, 221 N.C. 544, 558; 
S. v. Sutton, 225 N.C. 332, 336, 34 S.E. 2d 195, and cases cited. Here, 
defendant made no request that  the dootors' testimony be restricted 
to corroboration of the child in respect of the corpus delicti. 

The only contention made by defendant in support of assignmenlts 
17, 53 and 54 is that the court erred in instruoting the jury that it 
could return one of only three possible verdicts: (1) guilty of rape, 
(2)  guilty of rape with recommendation that  the punishment be im- 
prisonment in the State's Prison for life and (3) not guilty. Defend- 
ant's contention calls for consideration of G.S. 15-269 and G.S. 15-170, 
the provisions of which are set out below. 

G.S. 15-169. "Conviction of assault, when included in charge.-On 
the trial of any person for rape, or any felony whatsoever, when (the 
crime charged includes an assault against the person, it is lawful for 
the jury to acquit of the felony and to find a verdict of guilty of as- 
sault against the person indicted, if the evidence warrants such findings; 
and when such verdict is found 'the court shall have power to im- 
prison the person so found guilty of an assault, for any term now al- 
lowed by law in cases of conviction when the indictment was original- 
ly for the assault of a like character." (Our italics) 

G.S. 15-170. ''Conviction for a less degree or an attempt.- Upon 
the trial of any indictment the prisoner may be convicted of the crime 
oharged therein or of a less degree of the same crime, or of an at- 
tempt to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime." 

An indictment for rape, as G.S. 15-169 declares, includes an assault 
against the person; and where there is evidence sufficient to  warrant 
such finding, the jury may acquit of the felony of rape and return a 
verdict of guilty of a lesser criminal assault. 

Thus, in S. v. Williams, 185 N.C. 685, 116 S.E. 736, where the in- 
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dictment was for rape, the State's evidence tended to show rape ac- 
complished by defendant's use of a pistol or gun. However, the de- 
fendant's evidence was that  lthe admitted act of sexual intercourse 
was by consent, that  he neither used nor had a pistol or gun, and that  
he used no force of any kind. On account of defendant's said evidence, 
i t  was heid that  the court erred in refusing to  give in substance the 
defendant's special request that  the jury be instructed to  the effect 
that  they could return any one of five possible verdicts, viz.: (1) 
guilty of rape, (2) guilty of assault with intent to  commit rape, (3) 
guilty of assault with a deadly weapon, (4) guilty of assault upon a 
female, the defendant being a male person over 18 years of age, and 
(5) not guilty, according to the jury's findings as to what occurred. 

But G.S. 15-169 and G.S. 15-170 are applicable only when there is 
evidence tending to show tha t  the defendant may be guilty of a lesser 
offense. S. v. Jackson, 199 N.C. 321, 154 S.E. 402; S. v. Smith, 201 
N.C. 494, 160 S.E. 577; S. v. Hairston, 222 N.C. 455, 23 S.E. 2d 885; 
S. v. Farrell, 223 N.C. 804, 28 S.E. 2d 560; S. v. Brown, 227 N.C. 383, 
42 S.E. 2d 402. These decisions relate to  criminal prosecutions and 
convictions for the crime of rape. In  the cases cited by defendant, 
none of which involves a prosecution and conviction for ithe crime of 
rape, the Court held the evidence sufficient to  warrant a finding that  
the defendant was guilty of a lesser offense. 

In  S. v. Hicks, 241 N.C. 156, 159, 84 S.E. 2d 545, where the crime 
charged, robbery, ex vi termini, included an assault on the person, this 
Court, citing earlier cases, said: "The distinotion is this: The necessity 
for instructing the jury as to an included crime of lesser degree than 
that charged arises when and only when there is evidence from which 
the jury could find that  such included crime of lesser degree was com- 
mitted. The presence of such evidence is the determinative factor. 
Hence, there is no such necessiky if the State's evidence tends to ishow 
a completed robbery and there is no conflicting evidence relating to 
elements of the crime charged. Mere contention that  the jury might 
accept the State's evidence in part and might reject ilt in part will not 
suffice." 

As stated above, the State's evidence was positive as to  each and 
every element of the crime charged in the bill of indictment. There 
was no conflict in the evidence relating to  any element of the crime 
charged. There was no evidence that  would warrant or support a find- 
ing that  defendant was guilty of a lesser offense. The carnal knowledge 
and abuse of the child was the only assault supported by evidence. 
Disbelief of the testimony of the child as t o  any essential element of 
the crime charged in the bill of indictment would not warrant a con- 
viction for a lesser offense but would require a verdict of not guilty. 
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Defendant's assignments to the court's said instructions lack merit 
and are overruled. 
In support of assignments 18-50, inclusive, which are based on all 

exceptions taken to the charge, defendant contends that the court 
failed to comply with G.S. 1-180 in that (1) i t  failed to declare and 
explain the law arising on the evidence given in the case, and (2) 
it failed to give equal stress to  the conteations of the defendant. These 
contentions are without merit. 

As to ( I ) ,  i t  is noted that  defendant does not attempt to point out 
any particular matter arising on the evidence concerning which the 
court failed to declare and explain the law. Indeed, an examination 
of the charge reveals that the court did not, as suggested by defendant, 
confine his instructions to a "general statement of legal principles," 
but clearly instructed the jury that i t  could return a verdict of guilty 
only if the State had satisfied them beyond a reasonable doubt as to 
the particular facts, stated in detail in terms of the evidence in this 
case, necessary to constitute the crime charged. 

As to (2) ,  defendant cites Brannon v. Ellis, 240 N.C. 81, 81 S.E. 
2d 196, and other cases, all involving entirely different factual situa- 
tions. I t  is noted that Denny, J., in Brannon 2). Ellis, supra, citing 
cases, points out that "a trial judge is not required by law to state 
the contentions of litigants to the jury." In reviewing the evidence, 
the court made a plain and accurate statement of the testimony of 
each witness. Nowhere does the court undertake to state any conlten- 
tions of the state as to why the jury should believe and accept the 
testimony of any of the State's witnesses. As to  contentions, he simply 
stated that the State contended that the jury should be satisfied from 
the evidence beyond a reasonable doubt that the facts were as testi- 
fied by the State's witnesses and that defendant contended that the 
jury should not be so satisfied. I t  was not inappropriate for the court 
to leave to counsel for the State and counsel for defendant, respective- 
ly, the making of contentions relaking to the credibility of the witnesses 
and the probative value of their testimony. 

A full and careful review of the record discloses no prejudicial error. 
Indeed, i t  appears that the case was fairly and well tried. 

No error. 

PARKER, J., not sitting. 
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BETTY MARIE MILLER FORD V. SECURITY NATIONAL BANK OF 
GREFuVSBORO, NORTH CAROLINA, GUARDIA~  FOR CHARLIE W. 
MILLER, INCOMPETENT, ALBERT W. MILLER, EFFIE MILLER BARE, 
JENNIE MILLER SMITH, AND BESSIE MILLER SMITH. 

(Filed 5 November, 1958.) 

1. Insane Persons 8 6: Paren t  and  Child g 8- 
A parent is under legal and moral obligation to support his minor 

children, which obligation is applicable to  both sane and insane parents, 
but this obligation normally terminates when the child reaches his ma- 
jority and ceases to be dependent. 

a. Insane Persons 8 6- Findings held t o  support order  fo r  advancement 
to adul t  children out  of estate of incompetent father. 

Findings to the effeet that  a n  incompetent was incurably insane, that 
his estate was greatly in e x c w  of any needs for his support, hospitaliza- 
tion and maintenance, that  his adult children were in dire financial 
need, and that advancements to them from their father's estate would 
operate for the better promotion and advancement in life of the children. 
support an order directing advancements to be made to the children out 
of the surplus estate of the i n c o m m n t ,  G.S. 33-20, G.S. 35-21, and such 
order will not be held erroneous for want of direction in the order se- 
curing the advancements from being wasted, G.S. 33-26, the finding that 

advancements would operate for the better promotion in life of the 
children, supported by evidence, being conclusive even though i t  should 
later tnrn out that the advancements were wasted, and i t  being a per- 
missible inference from the evidence and findings that the advancements 
would be used to aid the children, respectively, in the purchase of homes. 

PARKER, J., not sitting: 

APPEAL by defendant guardian from an order entered by Roz~s- 
seau, J., in Chambers on 8 Marclh 1958. 

Plaintiff instituted this proceeding in the Superior Court of Ashe 
County against her father, Charlie Mr. Miller, an incompetent, his 
guardian, Security National Bank, and her brother and sisters to have 
an advancement made to her from her father's estate pursuant to  
the provisions of G.S. 35-19 et  seq. The individual defendants. having 
first denied plaintiff's right to  have an advancement made, amended 
their answer and asked that  advancements be made to them. The 
guardian denied advancements should be made and asserted if awards 
were made they would be wasted, and for that reason should not be 
made. 

The clerk of the Superior Court, having heard evidence, made find- 
ings of fact which, abbreviated, are: 

Charlie W. Miller is and, h~m been for many years mentally in- 
competent. He is confined in a veteran's hospital. His mental condi- 
tion is permanent. H e  is unmarried and has made no will. Plaintiff 
and individual defendants, all of age, are his children and in the event, 
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of present death would be his heirs and distributees. 
The incompetent has assets held by his guardian in excess of $47,000 

and receives from the Veteran's Administration an annual income of 
$310.44, hospitalization, and custodial care provided without expense 
to the incompetent. These amounts are greatly in excess of any needs 
of the incompetent. 

Plaintiff is m,arried and has one child nine years old. She has been 
abandoned by her husband, has no home, and is, and, for some time 
past, has been, unable to  support herself and to  keep and provide a 
home for her child. She has been variously employed as a seamstress 
and a cook, earning approximately $30 to $35 per week. She is wholly 
without property and virtually without any funds whatsoever and 
in destitute financial circumstances. An advancement from the estate 
of her said father would operate for her better promotion and advance- 
ment in life. 

Effie M. Bare is living separate and apart from her husband, has 
no property of her own, and is living in a rented home and has and 
is supporting seven children, the youngest of whom is one year of age 
and the eldest of whom is fourteen years of age. She is receiving the 
sum of $69 per month from the Ashe County Department of Public 
Welfare for assistance in the support and maintenance of said children. 

Jennie Miller Smith owns no property and lives with her husband 
and four children in a rented house. 

Bessie M. Smith is a widow with three children. She has no prop- 
eerty and lives in a rented house. 

Albert W. Miller is married and has two children and has recently 
purchased a home on which he owes a balance of $5500 and owes at 
least $700 in other bills which he is financially unable to  pay. 

An advancement from the estate of their father will operate for the 
better promotion and advancement in life of defendants. 

Based on his findings, the clerk directed the guardian to  pay to  
each of the children, as an advancement the sum of $4,770.30. The 
total of this amount represents half of lthe assets held by the guardian. 
The  order does not restrict the use of the funds t o  the purchase of a 
home, but applicants had requested advancements for that  purpose. 
The guardian excepted to the order and appealed to  Judge Rousseau, 
resident judge. 

Upon a review of the evidence, Judge Rousseau adopted the findings 
of fact made by the clerk and thereupon approved the order of the 
clerk directing the guardian to make the advancement to each of the 
children. 

The guardian excepted to  lthe findings of fact and to the order di- 
recting an advancement to  each child and appealed. 
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Bowie, Bowie & Vannoy for petitioner, appellee. 
W. B. Austin for respondent appellees. 
Cooke & Cooke for guardian for Charlie W. Miller, Incompetent. 

RODMAN, J. The assignments of error do not challenge the im- 
poverished condition of the children nor the adequacy of the incompe- 
tent's estate to make the payments as directed without endangering 
his prior right to support. 

The guardian's position is that  the evidence demonstrates that  an 
advancement made to any child would be wasted unless properly se- 
cured by court order and for that  reason the paymenh ordered is not 
for the better promotion or advancement in life of any child and is 
not therefore authorized. 

While a parent is under a legal as well as a moral obligation to  
support his minor children, that  obligation normally terminaltes when 
the child reaches his majority and ceases to be dependent. Wells V. 

Wells, 227 N.C. 614, 44 S.E. 2d 31, 1 A.L.R. 26 905. 
This parental obligation was recognized as applicable t o  both sane 

and insane parents in Brooks v. Brooks, 25 N.C. 389. Ruffin, C. J., 
there said: "It is true, as we think, that  Ithe wife and children of a 
lunatic are entitled to maintenance out of the estate, according to 
their circumstances, after providing properly for the lunatic. The 
statute de prerogative regis, 17 Ed. 11, ch. 10, which provides that  
lunatics 'and their households' shall live and be maintained compe- 
tently from the issues of their estates, has not indeed been re-enaoted 
here; and for that  reason our Courts may not be authorized t o  extend 
the allowance to  collateral relations, or to  advancements to married 
children, as is done in England. I n  re Cotton and in re Hinde, 2 Mer., 
99." 

Whether the statute of 17 Ed. I1 was in fact merely declaratory of 
the common law which the courts had a right to  exercise withouk 
statutory authorization or whether the courts derived their authority 
from the statulte was again adverted to  in I n  re Latham, 39 N.C. 231. 
The decisions in these cases were perhaps the reason which caused the 
Legislature to  write as a part of our statute law what is now the first 
sentence of G.S. 35-20 and sections 22 to  27 of c. 35 of the General 
Statutes. They were enacted by the Legislature which adopted the 
Revised Code of 1854. Notwithstanding the statutes have been on 
our books for more than a century, we are now for the first time called 
upon to interpret the meaning of secs. 22 and 26. This absence of liti- 
gation speaks highly, we think, of the manner in which guardians 
and court officials have exercised the authority granted them. 

As first enacted, only surplus income could be used; but any doubt 
cast by Brooks v. Brooks, supra, as t o  the right to  use such surplus 
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income to  assist adult members of the incompetent's family was re- 
moved by sec. 10 of the original Act, now G.S. 35-22. I n  granting this 
authority to  the court, the Legislature declared that  advancements 
should not be made to persons who would probably waste ithem and 
granted the court authority to  secure the advancements so as t o  pro- 
tect the family of the person advanced. G.S. 35-26. 

In  1924 the Legislature broadened the authorilty given the court 
so as to  permit the use of either surplus income or surplus estate when 
the incompetent had neither wife nor children. This provision is now 
the last sentence of G.S. 35-20. In  1925 similar provision was made 
for the use of surplus estate for the better promotion in life of adult 
children when there was no one t o  whom the incompetent owed a 
legal obligation of support. G.S. 35-21. 

No one can doubt that  financial assistance would be of benefit t o  
the children of the incompetent occupying the economic status in life 
depicted by the evidence and the findings of fact. If their father were 
mentally competent, would he not aid them? If so, the court has the 
authority to use his money for that  purpose. 

The court, having reached the conclusion that  financial help should 
be given, was confronted with the problem of determining the time 
and manner and the amount. What finer thing could be done for these 
children of this incompetent veteran of World War I than to  assist 
them in acquiring a home? Our fundamental law recognizes the bene- 
fits accruing from home ownership. Within the limits provided, the 
homestead cannot be taken for debt. Constitution, Art. X, sec. 2. It 
can be conveyed only with the written assent of the wife. Art. X, 
sec. 8. It may be exempted from taxation to the extent of $1000. Art. 
V. sec. 5. 

The evidence demonstrates a need and a proper purpose. Will the 
moneys advanced be used wisely or will the recipients in fact waste 
the advancements from their father? Only time will tell. Neither clerks 
nor judges are infallible. All that is required is an honest and sincere 
effort to  ascertain the facts. If future events should demonstrate that  
the court made an erroneous finding, tha t  does not invalidate a fact 
found after a full hearing and sincere consideration of all of the evi- 
dence. 

The statute imposed a duty on the clerk and judge t o  ascertain the 
facts. Tha t  duty has been performed. No suggestion is made tha t  i t  
was not smcerely performed. Appellant challenges only the soundness 
of findings and the wisdom of the order. 

The evidence shows none of the applicants have accumulated any 
property. There is evidence of sexual promiscuousness by some appli- 
cants, but the evidence also indicates a t  least a part of the many diffi- 
cult problems confronting applicants in early life. 
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It cannot be said thalt the evidence leads to the sole conclusion that 
applioants are unworthy to presently receive a part of their father's 
estate, or if i t  is paid to them it will be wasted to their detriment, or 
tha t  their families will thereby be deprived of proper support. 

The facts have been ascertained. The evidence is sufficient to sup- 
port the findings, and the findings are adequate to justify the judg- 
ment. 

Affirmed. 

PARKER, J., not sitting. 

STATE v. WARREN HBRDING NEWTON. 

(Filed 5 November, 1968.) 

1. Criminal Law 9 10%- 
Where the court, in stating the State's contentions, makes a separate 

statenwit to the effect that there could be no other explanation of de- 
fendant's conduct than that  he was guilty of the ofKense charged, with- 
out any words indicating that such statement mas a further contention 
of the Rtate, the charge must be held for prejudicial error, notwithstand- 
ing that the court may have intended to make such statement a part 
of the statement of contentions. 

2. S a m e  
A statement of the court to the jury, upon the jury's request for f'ur- 

ther instructions, that the verdict need not be in writing but that the 
court had instructed the jury to return a verdict of guilty as  charged 
in the indictment, otherwise to specify the verdict, must be held for 
prejudicial error as  an expression of opinion by the court on the evi- 
dence. 

3. S a n i c  
An espression of opinion by the court upon the evidence, directly or 

indirectly, must be held prejudicial. 

PARKER, J.. not sitting. 

APPEAL hy defendant from WilLiums, J . ,  July Term 1958 of GRAN- 
VILLE. 

This is a criminal prosecution tried upon a bill of indictment charg- 
ing that the defendant did unlawfully and feloniously assault Mrs. 
Myrtle Setzer with a deadly weapon, to wit, a hammer, with the fe- 
lonious intent to  kill and murder the said Mrs. M y ~ t l e  Setzer, inflict- 
ing serious injury upon her not resulting in death. 

The State's evidence tends to show that late in the afternoon of 12 
June 1958 the defendant met Mrs. Myrtle Setzer a t  the store of Felix 
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Wilson on the Stovall Road near Oxford in Granville County, a dis- 
tance of about one-half mile from the home of the prosecutting witness. 
The prosecuting witness purchased groceries and drinks from Mr. 
Wilson. It was about dark, and the proprietor of the store suggested 
that  the defendant would take her home on his pick-up truck. The 
defendant then said, "Yes, Mrs. Setzer, I will take you on down by 
your house." The defendant took Mrs. Setzer to  her house; she got 
out, took her groceries into the house and the defendant took the drinks 
into the house. The defendant then took the prosecuting witness by the 
arm and forced her to get back in the truck and to go with him. They 
went to  a deserted house from which the defendant had recently 
moved, t o  draw some tomato planlk. After they had drawn the tomato 
plants and the defendant had put them in his truck, he tried t o  get 
her to go into the house. She refused and he hit her on the back of 
her head with a hammer, knocked her down, choked her into uncon- 
sciousness, and threw her into a nearby well. When she regained con- 
sciousness she found the chain to  the well bucket had been pulled up 
and that  a board had been placed over the opening of the well. She 
managed to climb out of the well and sought help a t  a nearby house. 

The defendant was arrested on the afternoon of 13 June 1958 and 
upon his arrest he said to the officers, "I reckon you all have found 
her. If you haven't you would not be over here looking for me * * 
I throwed (sic) her in that  old well over yonder where we moved from." 

The jury returned a verdict of guilty as charged in the bill of in- 
dictment. From the judgment imposed on the verdict the defendant 
appeals, assigning error. 

Attorney General Seawell, Asst. Attorney General Bruton, for the 
State. 

William T. Watkins, Royster & Royster for the defendant. 

DENNY, J .  Among the defendant's 26 assignments of error num- 
bers 20 and 25 involve instructions to  the jury. Assignment of error 
number 20 is directed to the following portion of the court's charge: 
"There could be no other explanation of his conduct there except the 
assault was made with a deadly weapon with the intent to  kill, and 
that  i t  constituted within the purview of the law and the statute, 
serious injury." 

While the above language was used while the court was under- 
taking to state the State's contentions, such statement is a separate 
and distinct sentence and is not preceded by the words, "The State 
further says and contends," or similar language, and while it  may have 
been the Court's intention to make this statement to the jury as a part 
of the State's contentions, i t  was not so stated. 
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Assignment of error number 25 challenges the instruction given to 
the jury under the following circumstances. The Sheriff informed the 
court that the jury wanted to ask a question. When the jury returned 
ta the courtroom, the court inquired whether or not i t  had agreed upon 
a verdiat. The foreman informed the court that it had not. The court 
then said, "Is there some information that you desire?" The foreman 
of the jury replied, "We understood that you wanted this in writing." 
The court then said, "No, not necessarily in writing, but I want you 
to specify your verdict. I instructed you you could return a verdict 
of guilty as charged in bhe Bill of indi'ctment, whlich cha~ge  was as- 
sault with a deadly weapon with intent to kill inflicting serious in- 
jury not resul.ting in death. Otherwise, specify it. Do you understand?" 

We think the foregoing instructions embraced in the assignments 
of error numbered 20 and 25 are susceptible of being interpreted by 
the jury as an expression or intimation on the part of the court to the 
effect that in its opinion the jury should return a verdict of guillty as 
charged. 

In S. v. Simpson, 233 N.C. 438, 64 S.E. 2d 568, Stacy, C. J., in 
speaking f ~ r  the Court, said: "It can make no difference in what way 
or manner or when the opinion of the judge is conveyed to the jury, 
whether directly or indirectly, by comment on the testimony of a wit- 
ness, by arraying the evidence unequally in the charge, by imbalanc- 
ing the contentions of the parties, by the choice of language in stating 
the contentions, or by the general tone and tenor of the trial. The 
statute forbids any intimlation of his opinion in any form whatever, 
it being the intent of the law to insure to each and every litigant a 
fair and impartial trial before the jury." S. v. Love, 229 N.C. 99, 47 S. 
E. 2d 712; S. v. Benton, 226 N.C. 745,40 S.E. 2d 617; S. v. DeGraffen- 
~ e i d ,  223 N.C. 461, 27 S.E. 2d 130; S. v. Maxwell, 215 N.C. 32, 1 S.E. 
2d 125; 8. v. Rhinehart, 209 N.C. 150, 183 S.E. 388. 

While there are other exceptions and assignments of error which 
are not without merilt, we deem i t  unnecessary to discuss them since, 
in our opinion, the defendant is entitled to a new trial, and it is so 
ordered. 

It must be conceded that the defendant's conduct toward the prose- 
cuting witness was unwarranted, indefensible and vicious. However, 
he is entitled to a trial free from prejudicial error. 

New Trial. 

PARKER, J., not sitting. 
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CITY OF WINSTON-SALEM, PETIT~ONER V. C. H. WELLS AND WIFE, 
AUGUST.4 H. WELLS, RESPONDENTS. 

(Filed 5 November, 1958.) 

Eminent Domain Q 5- 
Where petimtioner deposits into court the sum flxed by the commis- 

sionem as  just compensation and enters into possession, respondents 
mag ncrt accept such sum except as full payment, and therefore upon the 
later adjudication of the amount of compensation in a larger sum, re- 
spondents are entitled to interest on the full sum so adjudicated from 
the time petitioner took poersession until payment of compensation is made. 

PARKER, J., not sitting. 

APPEAL by respondents from Craven, S. J., May 26, 1958 Civil 
Term, FORSYTH Superior Court. 

The City of Winston-Salem instituted this proceeding before the 
clerk to acquire by condemnation for street purposes an easement over 
certain described lands of the respondents. The commissioners appoint- 
ed for the purpose determined the City should pay as just compensa- 
tion for the taking the sum of $2,860. The respondents filed exceptions 
to the report which were overruled by the clerk. From his order oon- 
firming the report, the respondents appealed to the superior court in 
term. The City paid into the clerk's office the sum of $2,860 and en- 
tered into possession on March 30, 1956. 

The jury in the superior court fixed the defendants' damage at  
$11,500. Pending decision on petitioner's motion to set the verdict 
aside as excessive, the parties stipulated: "The judge will enter a 
judgment for the principal amount of $10,000." Judgment as etipu- 
lated was entered July 18, 1958. The court held the respondents were 
not entitled to interest and so provided in the judgment. Respondents 
excepted and appealed. 

Deal, Hutchins & Minor, Bv Rov L. Deal for respondents, appel- 
lants. 

Womble, Carlyle, Sandridge & Rice, By: W. F. Woble for peti- 
tioner, appellee. 

HIGGINS, J. The only questions presented by this appeal are wheth- 
er the respondents are entitled to interest; and, if so, on what amount, 
and from what date. The petitioner deposited in the clerk's office 
$3,860 for the property taken. The respondents objected on the ground 
the deposit was inadequate. Subsequent trial and judgment sustained 
their contention and fixed the amount of just compensation a t  $10,000. 
The respondents could not have accepted the deposit without exposing 
themselves to the charge that they had settled the controversy. "True, 



N.C.] FALL TERM, 1958. 149 

the respondent was not obligated to accept the amount, but it was 
an offer subject to acceptance by her. And when she accepted it, the 
question of compensation was settled - and the purpose of the pro- 
ceeding accomplished." Highway Commission v.  Pardington, 242 N.C. 
482, 98 S.E. 2d 102. The deposit with the clerk was of no benefit to 
the respondents. It was intended by the City as payment in full. The 
respondents had to accept on that bmis or not a t  all. 

The case of DeBruhl v. Highway Commission, 247 N.C. 671, 102 
S.E. 2d 229, settles the question of interest. "On the facts before us, 
we hold as a matter of law that petitioners are entitled to  have the 
jury award them interest a t  the rate of six per cent from the day of 
the taking . . . on whatever sum they may find to be the fair market 
value of their property on the taking date, such interest to be deemed 
an additional sum awarded to petitioners . . . in payment of their 
property taken, as an element of the just compensation guaranteed 
to them by Article I, Section 17, of the North Carolina Constitution, 
and by the 14th Amendment to the United States Constitution." 

We conclude, therefore, the respondents are entitled to interest on 
$10,000 from March 30, 1956 - the date of the taking. The judg- 
ment of the Superior Court of Forsyth County will be modified in 
accordance with this opinion and, as so modified, is affirmed. 

Modified and Affirmed. 

PARKER, J., not sitting. 

ROBERT LEE TALLENT BY MARVIN TALLENT, Irrs SEXT FRIESD V. 

HELEN HOWARD TALBERT A N D  CHARLES JOE TALBERT. 

(Filed 5 November, 1968.) 

Automobiles 8 42h- Evidence held to disrlose contributory negligence 
as matter of law in making "U" turn without signal or lookout. 

Evidence tending to show that plnintiff, driving a farm tractor, made 
a "U" turn on the highway without giving signal and without ascertain- 
ing, during the last ninety feet of travel, whether a vehicle was approach- 
ing from his rear, and was struck by a car driven by the femme defend- 
an t  a s  it was attempting to pass, ie held to clisclose contributory negli- 
gence barring recovery as  a matter of law, G.S. 20-149, notwithstanding 
plaintiff's evidence of defendant's failure to sound her horn before at- 
tempting to pass as required by G.S. 20-154. This result is not affected 
by the fact that plaintiff was only fifteen years old and without much 
education, when his evidence discloses experience in operating tractors 
and his knowledge of safety requirements in such operation. 

PABKEB, J., not sitting. 
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APPEAL by plaintiff from Preyer, J., March 1958 Term of DAVIE. 
Plaintiff', a fifteen-year-old boy, seeks compensation for injuries 

sustained in a collision between a tractor driven by him and an auto- 
mobile driven by Mrs. Talbert, maintained as a family car by her 
husband, Charles Talbert. Plaintiff appeals from a nonsuit entered 
a t  the conclusion of the evidence. 

Peter W .  Hairston for plaintiff, appellant. 
Walser & Brinkley for defendant appellants. 
PER CURIAM. Viewed in the light most favorable to plaintiff, the 

evidence is sufficient to establish these facts: 
Highway U. S. 158 runs north and south. It is intersected by the 

Bakimore Road which runs eastwardly from the intersection. Both 
are paved. From the interseotion the grade ascends to the Pentecostal 
Church on the north side of the Baltimore Road and 300 feet from 
the intersection. A double yellow line extends from the intersection 
235 feet on the Baltimore Road. 

On the day in question plaintiff, driving a tricycle type tractor, 
traveled on the highway northwardly until he reached the Baltimore 
Road. Approaching the intersection, he indicated he would turn right 
by giving the statutory hand signal. He made the turn as indicated 
and proceeded along the Baltimore Road. The automobile was also 
proceeding northwardly on the highway. Plaintiff knew that it was 
following him but did not know that it also turned into the Baltimore 
Road. 

When plaintiff WM 210 feet beyond the intersection, he looked be- 
hind him to  see if there were other vehicles on the road. He neither 
saw nor heard any. He traveled ninety feet after looking, and without 
again looklng or giving signals of any kind, started to reverse his line 
of travel by making a "U" turn to his left. Ajt that  moment defendant 
also pulled to her left, intending to pass. The collision resulted. There 
ils no evidence with respect to the  peed of the tractor. The only direot 
evidence with respect to the speed of the car came from defendant, 
fixing i,t at 20 to 25 m.p.h. 

The tractor turned over and fell on plaintiff. It was lying about the 
center of the roal. The damage to i t  occurred when it &ruck lthe ground. 

Defendant's car stopped headed in a southeasterly direction with 
the front to  the left of the center of the road. The damage to  the car 
was negligible, consisting of a bent right fender with a hole in i t  and 
a broken right headlight. There were no skidmarks on the highway. 

Plaintiff had finished the fifth grade in school but was not an apt 
pupil and could do little more than write his name. He had been 
operating a tractor since he was ten years old and had previously 
operated tractors on the highways. 
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Conceding that  plaintiff's evidence that  he didn't hear the Talbert 
car is sufficient to  establish a violation of G.S. 20-149 and hence suffi- 
cient to  justify an affirmative answer to the issue of negligence not- 
withstanding defendant's positive testimony that  the horn was sound- 
ed, i t  is manifest that  plaintiff's admitted violation of G.S. 20-154 in 
turning without ascertaining that  he could do so in safety and with- 
out giving the required signal was a proximate cause of the collision. 
Bradham v. Trucking Co., 243 N.C. 708, 91 S.E. 2d 891; G r i m m  v. 
Wat son ,  233 N.C. 65, 62 S.E. 2d 538; Toney  v .  Henderson, 228 N.C. 
253, 45 S.E. 2d 41. 

Neither plaintiff's age nor lack of literary capacity sufficed, in view 
of his positive testimony with respect to  his experience in operating 
tractors and his knowledge of safety requirements in such operation, 
to  relieve him from responsibility for his negligence. 

A f f i r m d .  

PARKER, J. ,  not sitting. 

A. E. GIBSON, EMPLOYEE, V. KEY MOTOR COMPANY, EMPLOYER, AND 

TRAVELERS INSURANCE COMPANY, CARRIER. 

(Filed 5 November, 1958.) 

APPEAL by defendants from Frizelle, J., at April, 1958 Term d New 
H,anover. 

W h i t e  & Aycoclc, and Harvey  Marcus  for defendants ,  appellates. 
Addison Hewlett, Jr. and Lonnie B. Wi l l iams  for plaint i f f ,  appellee. 

PER CURIAM. This is an appeal from a judgment of the Superior 
Court affirming an award made by the Industrial Commission in a 
proceeding under the Workmen's Compensation Aot. 

The award is based upon findings that  the claimant, who was em- 
ployed by the defendant Motor Company as an automobile salesman, 
sustained a disabling injury to  his back while attempting to  push a 
used car to  start the motor preparatory to  demonstrating the car to  
prospective customers. 

A study of the record discloses that  the crucial findings of fact, all 
challenged by exceptions taken by the defendants, are supported by 
competent evidence. The defendants' other exceptions, relating mainly 
t o  evidentiary and procedural matters, have been examined and found 
to  be without substantial merit. The record is free of prejudicial error. 
The judgment is 

Affirmed. 
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EVALYN CARSON PE,RKINS v. SIDNEY E. PERKINS. 

(Filed 19 November, 1958.) 

1. Reformation of Instrumrnts  6 7- 
A deed absolute on its fo.ae cannot be converted into a mortgage with- 

out allegation and proof that  the clause of redemption was omitted by 
reason of ignorance, mistake, fraud, or undue advantage. 

a. Reformation of Instrumrnts  6 8- 
In order to correct a deed absolute on its face into a mortgage, plain- 

tiff must establish his case by clear, strong and convincing proof. 

3. Reformation of Instruments  W 6- 
,In order to maintain an action to reform a deed absolute on its face 

into a mortgage, the  party asserting the right must be the grantor in 
the deed or in privity with him. However, if the grantor has conveyed 
his entire interest, he is not a necessary party and the person succeed- 
ing to his equity may mnintain the action without his joinder. 

4. Trusts  6 2 L  
The party seeking to establish a resulting trust upan a fee simple deed 

must allege that  the deed was executed by a third party to the grantee 
with the understanding that the grantee would hold the property in 
trust for him and would convey same to him upon payment of a stipu- 
lated sun] or the performance of some specified act, and that  he had 
complied with the conditions ulpon which the egreement mas based, and 
mere allegation that  the grantee had agreed to hold the property in 
trust for him without setting forth the conditions of the asserted trust 
or the fncts and circumstances that led up to and created the trust re- 
lationship, is insufficient. 

5. Pleadings 6 10- 
A coui:tcrclaim is su;bslantially the allegatian of a cause of action 

on the pnr: of the defendant against the plaintiff, and i t  must set forth 
the facts constituting such cause with the same precision a s  if the cause 
were alleged in a complaint. 

6. Husband and Wife 6 6 :  Trusts  W 2a- 
Where the husband conveys, or has a third party convey, to his wife 

a tract of lailil without consideration, the transaction will be presumed 
a gif t  to the wife, and in order to establish a resulting trust in his 
favor, lie must rebut the presumption by clear, strong and convincing 
proof, and allegation u~ercly that the wife paid no consideration and 
had no financial interest in the property is insufficient. 

7. Reformation of Instrunlents 8 7- 

Where the party seeking to reform a deed absolute on its face into a 
mortgage, offers erider~cc that  the deed v.ns executed to the grantee 
in fee simple a t  his request, the court properly refuses to permit him 
to amend his pleading af ter  verdict so as  to allege that the redemption 
clause was onlitted from the deed by reason of ignorance or m u t u d  mis- 
take, since the evidence does not support such allegation. 
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8. Pleadings 8 22b- 
The court properly refuses to allow an amendment after verdict when 

the evidence fails to support the requested amendment. 

9. Husband and Wife 1) 5- 
A conveyance by the wife to the husband without complying with the 

statutory requirements of G.S. 52-12, is null and void. 

10. Pleadings 6 24- 
The admission of evidence upon an aspect of the case not supported 

by allegation is error. 

PARKER, J., mt sitting. 

APPEAL by plaintiff and defendant from Pless, J., June 2, 1958 
Regular "B" Civil Term of MECKLENBURG. 

This action was instituted by the plaintiff on 28 January 1957 to 
have a certain deed from the plaintiff to the defendant, dated 18 
September 1951 and filed for record on 19 November 1956 and re- 
corded in the office of the Register of Deeds of Mecklenburg County, 
in Book 1889, page 20, declared null and void and removed from the 
record as a cloud on plaintiff's (title. 

Facts alleged in the complaint which are necessary to  an under- 
standing of this appeal are as follows: 

The defendant, Sidney E. Perkins, and the plaintiff, Evalyn Car- 
son Perkins, were husband and wife when the deeds challenged here- 
in were executed. (However, according to the evidence introduced 
in the trial below they were divorced in the State of Alabama on 28 
May 1957.) 

The defendant conveyed the propenty in controversy, known as 
806 East Tremont Avenue, Charlotte, North Carolina, to his brother, 
Thomas P. Perkins, on or before 4 December 1948, which deed is 
duly recorded in the office of the Register of Deeds of Mecklenburg 
County, in Book 1439, page 436. 

Thereafter, on 17 August 1950, Thomas P. Perkins and his wife 
conveyed the property to  the plaintiff for a recited consideration of 
$100.00 and other valuable conside~~ations, which deed was filed for 
registration on 2 October 1950 and duly recorded in the office of the 
Register of Deeds of Mecklenburg County, in Book 1471, page 273. 

In  the acknowledgment of the deed dated 18 September 1951, which 
the plain~tifl alleges is a cloud on her title, the provisions of G.S. 52-12 
were not observed as required by the foregoing statute for the con- 
veyance of property from a wife to  her husband. 

The defendant answered, setting up defenses by way of counter- 
claims or cross-actions, that:  (1) the original deed from Thomas P. 
Perkins and wife (not parties to this action) to the plaintiff was 
adually a mortgage from the defendant to the plaintiff; (2) the 
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conveyance from Thomas P. Perkins and wife t o  the plaintiff waa 
executed with the understanding that  (the plaintiff would hold said 
property in trust for the defendant; (3) the plaintiff paid no con- 
sideration for the property; and (4) at no time has the defendant 
made a gift of lthis property to t,he plaintiff, neither has the plaintiff 
returned or reported the property for gift tax purposes. 

The plaintiff filed a reply to  the further answers and defenses in- 
cluding the cross-actions, and denied them in pertinent part. 

The plaintiff a t  the close of defendant's evidence demurred ore 
tenus to  the first, second, third and fourth further answers and de- 
fenses and counterclaims or cross-aations, for that:  

(1) With respect to the defendant's first further answer and defense 
by way of counterclaim or cross-action, (a )  there is nowhere alleged 
that the clause of defeasance or redemption was omitted from the 
deed from Thomas P.  Perkins  to Evalyn C. Perkins by reason of 
fraud, mistake, undue influence or ignorance on the par;t of the plain- 
tiff; ( b j  the instrument sought to be reformed and declared t o  be a 
mortgage is a deed absolute wherein the grantor therein is not a party 
to this action, and rthe defendant herein seeking t o  reform said in- 
strument was not a party to the instrument in question. 

(2) With respect to  the defendant's second further answer and de- 
fense by way of counterclaim or cross-aation, ( a )  no facts or sub- 
stantial allegations appear to show the court the conditions under 
which the plaintiff agreed to take title to the property in trust for 
the defendant, etc. 

(3) With respect to  the defendant's third further answer and de- 
fense, ( a )  only a conclusion is alleged with respect to  lack of con- 
sideration or inadequate consideration. No allegation is made t o  in- 
dicate what the consideration w a ~  or what adequahe consideration 
would have been. 

(4) With respect to  the defendant's fourth further answer and de- 
fense, ( a )  this defense wholly and fatally fails to state any declara- 
tion upon which relief can be granted. The pleadings clearly indicate 
that the defendant did not have title to the property in question. 

The court below overruled the demurrer ore tenus as to each of the 
four further answers and defenses by way of counterclaims or cross- 
actions. 

The following issues were submitted to the jury and answered as 
indicated: 

"1. Was the deed from Thomas P. Perkins and wife to  the plain- 
tiff, dated August 17, 1950, and recorded in the Mecklenburg Regis- 
t ry in Book 1471 a t  page 273 intended &s a mortgage from Sidney 
E. Perkins t o  the plaintiff? Answer: Yes. 
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"2. If so, was the redemption clause omitted therefrom by reason 
of ignorance or mutual mistake of the parties? Answer: Yes. 

"3. If so, what amount is Sidney E.  Perkins indebted t o  the plain- 
tiff under said mortgage? Answer: $3,000.00 with interest a t  4% 
from August 17, 1950. 

"4. I s  the plaintiff trustee of a resul'ting trust, in favor of the de- 
fendant, of the real property described in deed from Thomas P. Per- 
kins and wife to the plaintiff, dated August 17, 1950, and recorded 
in the Mecklenburg Registry in Book 1471, a t  page 273? Answer: 
No." 

Judgment was entered on the verdict except interest a t  six per 
cent was substituted in lieu of the four per cent awarded on the third 
issue, and bath the plaintiff and the defendant appeal, assigning error. 

Clayton and London for plaintiff. 
Peter H. Gems, for defendant. 

DENNY, J. We shall first consider the plaintiff's appeal. 
The plaintiff assigns as error the overruling of her demurrer ore 

tenus to the defendan,t's first further answer and defense by way of 
counterclaim or cross-action. 

The plaintiff is relying on two grounds for reversal of the ruling 
on her demurrer ore tenus. 

I t  is conceded that the deed from Thomas P.  Perkins and wife to 
the plaintiff is a fee simple deed on its face. It further appears from 
the defendant's evidence that  Thomas P. Perkins held the absolute 
fee simple title to  the property involved in this controversy a t  the 
time he and his wife executed the deed dated 17 August 1950, con- 
veying the property to the plaintiff. 

It is well settled in this jurisdiction that  a deed absolute on its face 
cannot be converted into 'a mortgage without allegation and proof 
that the clause of redemption was omitted by reason of ignorance, 
mistake, fraud, or undue advantage. Streator v. Jones, 5 N.C. 449; 
Bonham v. Craig, 80 N.C. 224; Egerton v. Jones, 102 N.C. 278, 9 
S.E. 2; Norris v. McLnm, 104 N.C. 159, 10 S.E. 1.10; Sprague v. Bond, 
115 N.C. 530,20 S.E. 709; Newton v. Clark, 174 N.C. 393, 93 S.E. 951; 
Williamson v. Rabon, 177 N.C. 302, 98 S.E. 830; Newbern v. Newbern, 
178 N.C. 3, 100 S.E. 77; Chilton v. Smith, 180 N.C. 472, 105 S.E. 1; 
Davenport v. Phelps, 215 N.C. 326, 1 S.E. 2d 824. 

In the last cited case, Stacy, C. J., speaking for the Court, pointed 
out ~thait Pearson, J., in delivering ,the opinion in Sowell v .  Barrett, 45 
N.C. 50, said: "Since Streator v. Jones, 10 N.C. 423, there has been 
a uniform current of decisions, by which these two principles are 
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established in reference to bills which seek to  correct a deed, absolute 
on its face, into a mortgage or security for a debt: 

"1. I t  must be alleged, and of course, proven, that  the clause of 
redemption was omitted by reason of ignorance, mistake, fraud or 
undue advantage ; 

"2. The intention must be established, not merely by proof of dec- 
larations, but by proof of facts and circumstances, dehors the deed, 
inconsistent with the idea of an absolute purchase. Otherwise, title 
evidenced by solemn deeds would be, a t  all times, exposed to the 
'slippery memory of wihnesses.' " 

Moreover, in order to correct a deed absolute on its face into a 
mortgage, ijt must not only be alleged and proven that  the clause of 
redemption was omitted by reason of ignorance, mistake, fraud or 
undue advantage, the quantum of proof in such case must be clear, 
strong and convincing. Davenport v. Phelps, supra; Ray v. Patterson, 
170 N.C. 226, 87 S.E. 212. 

The second ground upon which the plaintiff argues that her de- 
murrer should have been sustained is bottomed on the ground that 
the defendant was not a psrty to the deed under which t.he plaintiff 
holds the title, and, therefore, he has no legal or equitable right to 
have the deed reformed. We think this position is also well taken. 

I t  is said in Sills v. Ford, 171 N.C. 733, 88 S.E. 636, "A court of 
chancery cannot (for example) change an agreement between A & B 
into one between A b C. Bisphairn~s Pr. of Equity, section 468. * * 
The authorities are uniform in holding that the relief by reformation 
of a written instrumenlt will be granted to the original parties thereto, 
and to those claiming under or through them in privity. Eaton on 
Equity, p. 621; 24 A. and E. Enc. (2 Ed.),  p. 655, and note 87, and 
Adams v. Baker. 24 Nev. 162, in which oase it was held: 'In all cases 
of mistake in written instruments courts of equity will interfere only 
as between the original parties, or those claiming under them in privity, 
such as personal represent~tives, heirs, devisees, legatees, assignees, 
voluntary grantees, or judgment creditors, or purchasers from them, 
with notice of .the Fact. Story's Equirty Jurisprudence, sec. 165.' " 

We hold that  no privity exists between the plainltiff and the de- 
fendant under the facts revealed on the record before us. Hege v .  
Sellers, 241 N.C. 240, 84 S.E. 2d 892; Sills v. Ford, supra; Moore v. 
Moore, 151 N.C. 555, 66 S.E. 598. However, if privity did exist be- 
tween the plaintiff and the defendant, Thomas P. Perkins and wife 
would not be necessary parties since they conveyed their entire in- 
terest in the property to the plaintiff. Sills v. Ford, supra; Moore v. 
Moore, supra. 

In  view of the absence of any allegation in the defendant's plead- 
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ings t o  the effect that  the clause of redemption was omitted by ig- 
norance, mistake, fraud or undue advantage, together with the fact 
thait the defendant was not a party t o  the instrument he seeks to re- 

wrrw form, or in privity with the plaintiff in relation thereto, the den. 
ore tenus should have been sustained, and we so hold. 

The plaintiff assigns as error the overruling of her demurrer ore 
tenus to  the defendant's second further answer and defense by way 
of counterclaim or cross-action. The only allegation in this cross- 
action upon which the defendant bottoms his right to establish a parol 
trust in his favor is as follows: "That plaintiff agreed with the de- 
fendant to  hold the said property in trust for him, and to reconvey the 
same under the agreement, that  the said property was purchased 
wholly and completely from the funds of this defendant, and before 
he married the plaintiff, that  the conditions of the trust have been 
satisfied * * *." 

This allegation is not sufficient t o  warrant the submission of an 
issue pursuant thereto for the purpose of establishing a parol trust. 
If the defendant had alleged that  the deed was made to plaintiff with 
the understanding and agreement that she would hold the property 
in trust for him and would convey the same to him upon the payment 
of a certain sum or sums of money to her, or upon the performance 
of some specific act or acts upon which the agreement was predicated, 
and had further alleged that he had complied with the conditions 
upon which the agreement was based, he would have stated a cause 
of action. He does allege that  the conditions of the trust have been 
satisfied. What conditions? These he does not specify or disclose. 
The payment of the original purchase price by the defendant for the 
property in litigation before he married the plaintiff, is nothing more 
than the recital of facts which are neither pertinent to  nor challenged 
by the plaintiff in this action. 

It 1s essential in a case like this for ithe pleader to allege the facts 
and circumstances that  led up to  and created the trust relationship. 
Rhodes v. Jones, 232 N.C. 547, 61 S.E. 2d 725. 

"It is well settled that  the averments as to selt-off or counterclaim 
must be definite and certain. Vague, general, and indefinite allegations 
are not sufficient. The counterclaim is substantially the allegation of 
a cause of aotion on the part of the defendant against the plaintiff, 
and it ought to be set forth with * * precision and certainty." Bank 
v.  Hill, 169 N.C. 235, 85 S.E. 209; Bank v. Sorthcutt, 169 N.C. 219, 
85 S.E. 210; G.S. 1-135. 

In Smith v. McGregor, 96 N.C. 101, 1 S.E. 695, i t  is likewise said: 
"A counterclaim should be alleged with clearness and precision; its 
nature, and the consideration supporting ilt; when, I~ow, and where 
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it arose, should be stated with reasonable certainty. This the statute 
requires, and moreover, it is necessary to just and intelligent proce- 
dure. The ccunterclaim is substantially the allegation of a cause of 
action on the part of the defendant against the plaintiff, and it ought 
t o  be set forth with the same precision as i f  alleged in the complaint." 

Moreover, the defendant alleges in paragraph two of this cross- 
action that  the plaintiff paid no consideration whatsoever for said 
property when the same was purchased by the defendant; that she 
has no financial interest in the property and thalt he is entitled t o  
have the court find that  there is a resulting trust in his favor in the 
event the court should find that  the deed (to the plaintiff was not a 
mortgage. 

In  Carlisle v. Carlisle, 225 N.C. 462, 35 S.E. 2d 418, the husband 
had caused certain land to be conveyed from a third party to  his 
wife, who would hold title to (the land, which land was t o  be used for 
a campsite, for the joinit benefit of herself and the plaintiff, her hus- 
band, until a corporation could be formed and the property conveyed 
thereto. No corporation was formed, and the plaintiff and defendant 
separated. We held: "The plaintiff and defendant being husband and 
wife, the fact that the plaintiff paid the purchase price and caused 
title t o  be taken in his wife's name does not create a resulting trust in 
his favor fcr a one-half undivided interest in the land which he now 
claims; but, on the contrary, where a husband pays Ithe purchase 
money for land and has thc deed made to his wife, thc law presumes 
he intended it  t o  be a gift to the wife. (Citations omitted.) This pre- 
sumption, however, is one of fact and is rebuttable. * * * A married 
woman is under no legal handicap which would prevenlt her from en- 
tering into an oral agreement with her husband to  hold title to real 
estate for his benefit or for their joint benefit. Ritchie v. White, ante 
450. And to rebut the presumption of a gift to the wife, and to estab- 
lish a parol trust in his favor, no greater degree of proof is required 
than is required to  establish a parol trust under any other circum- 
stances. To rebut the presun~ption of a gift to the wife, and to eatab- 
lish a parol trust, the evidence must be clear, strong, cogent, and con- 
vincing." Bass v .  Bass, 229 N.C. 171, 48 S.E. 2d 48. 

I n  our opinion, the allegations in this cross-action are insufficient 
to withstand the demur re^ ore tenus, and the exception to the ruling 
below is sustained. 

It would seem that  the question of consideration and whether or 
not the defendant made 3, gift of this property to  the plaintiff are 
not pertinent matters, unless the defendant can establish a parol trust 
in his favor and rebut the presumption of a gift to  the plaintiff. These 
are matters determinable in an action to  establish a parol trust. We 
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hold that  the third and fourth purported cross-actions do not state 
or constitute causes of action. Therefore, the demurrer ore tenus as 
to them should have been sustained, and the ruling thereon in the 
court below is reversed. 

Defendant's Appeal 
The defendant assigns as error the refusal of the court below to 

permit him to amend his pleadings after verdict so as to allege that  
the clause of redemption in the deed from Thomas P. Perkins and 
wife to  \the plaintiff was omitted by reason of ignorance or mutual 
mistake. 

The court properly refused to allow this amendment. The defend- 
ant's evidence is insufficient to support such an allegation if it had 
been allowed. 

There is some evidence tending to show that the deed was given 
t o  the plaintiff ah the request of the defendant without any request 
on her part and was to  be held by her as security for certain indebt- 
edness owed by the defendant t o  the plaintiff. Even so, the defendant's 
evidence tends to show the conveyance was made in accord with his 
request. He testified, "I agreed to have this property conveyed to 
the plaintiff until I could pay her back and so t'hat she would be pro- 
tected in the event of my death, so that  if I should die while this 
property was in her name, she would be able to take it. I did this 
for her own protechion, so that  in the event of my dealth my adopted 
daughter would not be able to  contest any of plaintiff's right and 
to save her trouble. I left the deed recorded in her name even though 
I held a deed from her to the property. I t  is normal for any man who 
wants to leave his wife property s t  his death to  protect her from 
anyone else coming in and making a claim to it." 

The defendant further assigns as error the ruling of the court be- 
low, as a matter of law, that  the deed from the plaintiff to her hus- 
band, the defendant, during cove~ture, without complying with the 
statutory provisions of G.S. 52-12, is null and void. The ruling of the 
court below is in accord with the decisions of this Court and will be 
upheld. Davis v. Vaughn, 243 N.C. 486, 91  S.E. 2d 165; Honeycutt v. 
Bank, 242 N.C. 734, 89 S.E. 2d 598. 

The defecdant assigns as error the admission of evidence in the 
trial below, offered by the plaintiff, to establish certain indebtedness 
a s  being due from the defendant t o  the plaintiff when her pleadings 
contain no allegations setting forth either the amount or details as 
t o  such indebtedness. In  fact, as we interpret the complaint in this 
action, thc plaintiff seeks o d y  to remove the recorded deed from her 
to the defendant as a cloud upon her ,title to the property described 
in said deed. This assignment of error will be sustained. 
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In  light of the conclusions we have reached on both appeals, the  
judgment entered below is hereby set aside and the cause is rcmanded 
t o  the end that  judgment be entered seltting aside the deed dated 18  
September 1951 from the plaintiff to the defendant and which is re- 
corded in the office of the Register of Deeds of Mecklenburg County, 
in Book 1889, page 20, and removing the same as a cloud on plain- 
tiff's title to  the property described therein. 

However,, if the defendant desires to  pursue his efforts to establish 
a par01 trust in oonnwtion with the clonveyanw of the property in- 
volved from Thomas P. Perkins and wife to  the plaintiff, he must do 
so upon appropriate pleadings in this or in a separate action. Like- 
wise, if the defendant is indebted to  the plaintiff in any amount, by 
reason of the matters and things growing out of this controversy, 
then the plaintiff should accurately and concisely allege her cause of 
action in that  respect. ' 

Error and Remanded. 

PARKER, J., not sitting. 

CECIL NORMAN SMITH v. CITY O F  KINSTON, NORTH CAROLINA, 
A h1 UNICIPAL CORPORATION. 

(Filed 19 November, 1955. ) 

1. Negligence § 11- 
In  order to bar recovery it  is not necessary that  contributory negli- 

gence be the sole proximate cause of the injury, but i t  is sufficient fo r  
this purpose if i t  is one c.f the proximate causes thereof. 

2. Evidence 8 3- 
The courts will take judicial notice, as  facts within common knowledge, 

of the characteristics of a hurricane and that  a particular hurricane 
passing thmugh the State was of great intensity, wreaking destruction 
in the area through which it  passed. 

3. Dfunicipal Corporations Q 14a- Evidence held t o  disclose contributory 
negligence as matter  of law on  part  of motorist hi t t ing t ree  lying 
i n  t h e  street. 

Evidence tending to show that  plaintiff knew that  a violent hurricane 
had passed Ohrough the area less than three days previously, that plain- 
tiff was traveling along a street with his lights on dim shortly before 
day, and ran into a limb protruding from a large tree lying in the street, 
and that there was no other tramc or obstructions to plaintiff's view, 
i e  held to disclose contributory negligence barring recovery a s  a matter 
of law even if it be conceded that  the municipality was negligent in 
having its agents saw off the top of the tree and smaller limbs for the 
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purpose of opening up a lane of traffic, leaving the pointed limb about 
three feet from the ground in the street. 

4. Automobiles 8 7- 
Even in the absence of statutory requirement, a motorist must exer- 

cise the care of an ordinarily prudent person under like circumstances 
,to avoid injury, and in the exercise of such care, to keep a reasonably 
careful lookout and keep his vehicle under proper control. 

PARKER, J., not sitting. 

APPEAL by plaintiff from Bundy, J., a t  February 1958 Term of 
LENOIR. 

Civil action to recover for alleged personal injury "solely and 
proximately caused by the actionable negligence of defendant as 
alleged in his complaint." 

Defendant, answering the complaint, denies that  i t  was negligent 
in any respect alleged, and i t  pleads as contributory negligence the 
conduct of plaintiff under the existing circumstances in bar of plain- 
tiff's right to recover in this action. 

These matters appear of record to be uncontroverted: 
1. The city of Kinston, North Carolina, is now, and was a t  the 

times mentioned herein "a municipal corporation duly created, chart- 
ered, organized and existing under and by virtue of the laws of the 
State of North Carolina, with such powers and duties as are con- 
ferred by law." 

2. "In the exercise of the authority conferred upon it as a munic- 
ipal corporation under its charter and pursuant to the provisions of 
law pertaining to municipal corporations generally in this State," the 
city of Kinston "maintains streets and sidewalks within its corporate 
limits and that it has authority over and control and supervision of 
such streets and sidewalks in the manner and to the extent as author- 
ized and provided by law." 

3. "Shine Street is one of the streets of the city of Kinston and 
the right of conhrol and supervision of said street by said city and the 
duties of the city in respect to its maintenance are such as are im- 
posed by law." 

4. "On the 15th day of October, 1954, winds of hurricane strength 
and velocity occurred in and around the dreets of Kinston, and in 
fact all over eastern North Carolina as well as along the Atlantic 
Seaboard, i,t being a hurricane designated by the United States Weath- 
er Bureau as Hurricane Hazel." 

5. "Shine Street is one of the streets of defendant city, running ap- 
proximately east and west, and one of the trees blown down by said 
hurricane had set in or near the south edge of Shine Street just west 
of its interseetion with Tiffany Street, and this tree had blown in 
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such manner as to reach entirely across the vehicular portion of Sllinc 
Street so as to fall and lie in a northwestern direction from its base, 
completely blocking the street as to vehicular traffic." And "as soon 
as reasonable thereafter and prior to the time complained of, de- 
fendant's employees had with axes and saws cut away a sufficient 
portion of said tree so as to open approximately one-third of the ve- 
hicular portion of said street." 

6. And "On the 18th day of October, 1954, sometime shortly after 
6 o'clock A. M., plaintiff was driving his wife's 1954 Ford automobile 
eastwardly along the south side of East Shine Street and was ap- 
proaching the intersection of Shine Street and Tiffany Avenue." 

7. And "after traversing the intersect~on of Shine Street and Davis 
Street, an automobile so driven and operated by the plaintiff, as 
aforesaid, collided with (the' tree which had been blown down by 
Hurricane Hazel, and was lying on the south side of Shine Street," 
and "a limb of said tree pcnetrated the front of said automobile, and 
emerged through its left f r o ~ ~ t  door" * * as a result of which "plain- 
tiff received some injury." 

2 And upon the trial in Superior Court plaintiff offered in evidence 
portions of the pleadings tending to show the above matters. 

Moreover, plaintiff also alleges in his complaint "that the defendant 
City of Kinston knew or, by the exercise of reasonable care, should 
have known that the said Shine Street was obstructed as aforesaid, 
but notwithstanding the city of Kinston was negligent in thc follow- 
ing particulars and respects: 

" (a)  That the defendant carelessly and negligently failed to re- 
move or cause to be removed from said Shine Street the obstruction 
to travel along the southern portion of $aid street; 
"(b) That  the defendant negligently failed to maintain lights or 

other warning devices to indicate to persons using Shine Street that 
said street was obstructed and negligently failed to take any action 
to prevent injury to motorist using that street under said condition; 

" (c)  Thak the defendant carelessly and negligently permitted said 
street to remain obstructed contrary to the laws of the State of North 
Carolina and particularly G.S. 160-54." 

Defendant, for further defense, avers: That the injuries of which 
plaintiff complains "were solely and proximately caused by the carc- 
less, negliger~t and unlawful conduot of himself in that a t  said 
time and place, he," among other things, 

" (a)  was driving a motor vehicle upon a public highway careless- 
ly and heedlessly, in willful and wanton disregard of the rights and 
safety of others, and with reckless disreg~rd for his own safety, and 
without due caution and circumspection and at  a speed and in a 
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manner so as to be likely to endanger persons and property, and par- 
ticularly his own person and propenty; 

"(b)  Was operating a motor vehicle upon a public highway while 
under the influence of intoxicating liquor; 

"(c) Was operating a motor vehicle upon a public highway in a 
residential district at a rate of speed in excess of 35 miles an hour; 

"(d)  Was operating a motor vehicle upon a public highway a t  a 
speed greater than was reasonable and prudent in the circumstances 
in that  he knew, or by the exercise of reasonable diligence, would 
have known that as a result of Hurricane Hazel an unprecedented 
and unavoidable condition had existed and was then existing in Kin- 
ston and that such a condi'tion as did exist a t  the time and place com- 
plained of was likely to  be found on almost any street in the city 
outside the business district; and 

"(e) Was operating a motor vehicle upon a public highway a t  a 
a p e d  greater than that a t  whiclh he could stop within the radius of 
his headlights, assuming, though not admitting, light and atmospheric 
conditions a t  the time and place complained of to be as alleged by 
plaintiff." 

And also upon the trial in Superior Court plaintiff offered his own 
testimony and that of others substantially as follows: 

Plaintiff testified in pertinent part: " * I reside a t  Grifton, 
Route 2.. the accident. The night before it happened I was out 
with some friends until 11 :OO or 11:30, and went home; got up about 
5 or a little after to  pick up my brother-in-law to go squirrel hunting 
before we went to work, and I was going down Shine Street when 
this happened, roughly about 5:30 or 6 o'clock. As to the condition 
of light, i t  wasn't dark; i t  wasn't day. The condition of the automobile 
was good, the lights were on with the headlights on dim. 

"I was operating the car not over 30 miles per hour down Shine 
Street * somewhere near 30 * * When I realized it, I had hit 
something, something came through the car * * I did not see the 
tree or any portion of it before it struck my car. I was going east * * * 
The accident occurred Monday morning, the 18th of October, 1954. 
The hurricane occurred October 15 * * preceding the date of the 
accident. 

"The tree that I say I struck was on the portion of Shine Street 
about two-thirds of the way down the last block of Shine Street; it 
is a dead end there going west. The buildings on that entire block * * *  are used for residences. There might be one little store on the 
end. * * * At the end of the block where this tree was located * 
Shine Street comes to a dead end * * the limb * * * i t  was 8 or 
10 inches, roughly guessing, stuck right through the right headlight, 
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through the motor, through the steering gear, struck my knee and 
out the door As I went down Shine Street toward the place 
where the accident occurred, I did not see any lights or warning de- 
vices of any kind. There weren't any. There were no barriers erected 
of any kind I did not see the limb going through the car until 
i t  was in there * I don't remember any other limbs protruding 
westwardly." 

Then under cross-examination plaintiff continued in pertinent part: 
( ( * * *  I entered Shine Street a t  Main, that is Queen Street out here. 

It is nearly a quarter of a mile from Queen Street to where 
this tree was I went up that  street traveling with my dimmer- 
lights on. I didn't see a thing until I ran into the limb of that  tree. 
I did not know the tree was there until I hit it * * I never saw a 
thing until I hit i.t I did not have any drinks that  morning 
At the time of the accident I was not under the influence of alcohol 
* * *  11  

T.  R. Jones testified in pertinent part: "I live a t  511 E. Shine Street. 
My house is on the last block. I recall Hurricane Hazel that  went --' 
through there, and I recall the accident that  has been referred to 
in the testimony My house is about 200 yards from the tree 
that was blown down. I recall seeing the tree immediately after 
i t  was blown down; i t  went straight across the street a t  sort of an 
angle up Shine Street and they cut the top out so they could pass on 
the left, and on the side we live on they had the limbs cut pointing 
in this direction, toward Queen Street. They would cut off part of 
the limb and leave a naked limb 40 or 50 feet long from the trunk of 
the tree. This tree was like that before the accident. I saw the tree 
like that the day before; it was like that when I left and went t o  
work early that morning before I t  seems like before I went t o  
work they had just cut the tops out. With regard to  Hurricane Hazel 
it was the next day, I think I saw any cutting on the tree. The big 
limb that I referred to was cut a t  that time *." 

And the witness Jones continued: " * I did not see ithe accident. 
I was up in the yard I saw the car when i t  passed my house 

In my opinion it was going absut 30 miles per hour I did 
not hear any brakes squeal, I just heard i t  slam * It was dark; 
It wasn't day. When the car wen,t by, I saw that  the lights of it were 
on. I t  was bcing operated on the right-hand side of the road 
right straight along the right-hand side The color of the street 

was kind of dark, damp, just like the tree and the warehouse 
Going back to Hurricane Hazel we didn't get lights our- 

selves for three days." And in response to the question: ''Were any 
~lmudge pots or things of that  kind put up?", the witness continued: 
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"It was after the accident. I did not see any before the accident. I 
did not see any warning benches put out in the road until the time 
of the accident The trunk of the tree that blew down was pretty 
large-- I reckon about two feet through the bottom." 

Then the witness continued: "When the tree fell or blew down it 
was pointed back up sort of toward Queen Street * * * Relating to 
the ground * the trunk of the tree was up 3 or 4 feet from the 
pavement, The limb * * was just cleaned; they cut the branches 
off. I t  was kind of sharp a t  the end, sticking out that angle * * * There 
were small branches along that limb prior to  the accident and they 
had been trimmed off * * There were no other limbs out there the 
length of that large limb. They weren't as long as that There 
were no others extending down the street like i t  did." 

Then on cross-examination the witness Jones continued: " * 
He had plenty of room to go around it. I came around i t  there that  
day I don't know there were many trees down all over the city, 
and that  the City had Barrus Construction Company and the Tele- 
phone people removing trees day and night. I guess they did * * 
Electric lights were out on the street we lived on for three or 
four days I do 't know who trimmed the trees out in front SO 

people could get by. 1 .-idn't do it The limb that  I referred to 
had been cut off right sharp a t  the end, the top cut off." 

The witness Wilbur Nathaniel Croom, Sr., testified: "I live a t  505 
E. Shine Street, that is, the last block on the street * I saw the 
tree when it first fell down * From the time the tree blew down 
until Mr. Smith's car struck it, there were 110 lights or flares in the 
street * ." 

Then under cross-exnmination the witness was asked this question: 
"Q. There wasn't anything to keep anybody from seeing a tree in 
the street if they had on their automobile lights?", to which he re- 
plied: "A. I t  depends on what it takes to keep a person from seeing 
it. There wasn't anything between the driver of the automobile and 
the tree that I can recall; nothing to obstruct his view *." 

And John Henry Daughety testified: "I live a t  525 E. Shine Street 
* * *  My house is located a t  the corner of Shine and Tiffany * I 
recall Hurricane Hazel * On the second day after Hurricane Hazel 
there was some cutting done on the tree * before the accident. It 
was trimmed up I passed there every day I saw the auto- 
mobile right after the accident and the limb of the tree that  i t  struck 

* With respect to the tree and the heavier portions of the tree 
and the pavement the color was dark gray about the color of 
the tree, streets and everything mostly the same * * At that time 

I had been going all the way up and down Shine Street, before 
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the accident. Q. "Were any other trees blown down in that  Street?" 
A. "I think one more small cjne between Davis and Queen, but it didn't 
interfere with traffic much, I don't think." 

And on cross-examination the witness said: "I don't know of a 
single thlng in the world between Mr. Smith and that  tree from the 
time he turned the corner a t  Queen Street until he ran into it. Sorrle 
leaves were kind of yellow-brown, some of them shedded off * "." 

At the close of plaintiff's evidence, defendant moved for judgment 
of nonsuit. Motion was allowed and plaintiff excepted, and from the 
judgment appeals to  the Supreme Court and assigns error. 

Wallace R: IVallace, lYillia?n F.  Simpson for  plaintiff, appellant. 
Sutton (e: Greene for defendant, appellee. 

WINBORNE, C. J. Passing without deciding the question as to  
whether defendant was negligent as alleged in the complaint, i t  is 
manifest from the evidence (that plaintiff failed to  exercise due carr 
a t  the time and under the circumstances of his injury, and that  such 
failure on his part contributed to, and was s proximate cause of his 
injury and damage. It need not be the sole proximate cause. I t  is 
sufficient to defeat recovery if plaintiff's negligence is one of the proxi- 
mate causes of the injury. Moore v. Boone, 231 N.C. 494, 57 S.E. 
2d 783, rtnd many other cascs. 

A hurricane is defined as a storm of great violence or intensity, of 
which the particular characteristic is the high velocity of the wind. 
A hurricane is properly a circular storm in the nature of a cyclone. 
Black's Law Dictionary. 

And i t  is a matter of general knowledge that  "Hurricane Hazel" 
was of great and violent proportions, wreaking destruction upon build- 
ings, houses, and trees throughout the area in which it  occurred as 
hereinabove related. This is a fact of which the Court may properly 
take judicial notice. 

"Courts take judicial notice of subjects and faots of common and 
genepal knowledge." See Dowdy v. R.R., 237 N.C. 519, 75 S.E. 2d 
639, and cnses cited. 

I n  this connection the evidence in case in hand shows that plaintiff 
resided a t  Grifton, which is in North Carolina, eleven miles from the 
city of Kinston. And the evidence is that he was out with friends on 
the night before the accident. Hence it  may be fairly inferred that  
he knew of the hurricane a r ~ d  of the devastation wrought by it. And 
with thid knowledge at the time of the accident in question, he was 
driving his automobile a t  thirty miles per hour with lights dimmed 
to such Itn extent that  he did not see an obstruction of the sige of a 
tree two feet in diameter a t  the trunk in the street on his line of 
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travel, when his evidence shows there was nothing to prevent him 
from seeing. Moreover it  appears that  the lights of the city which 
had been put out of commission by the hurricane had not been re- 
stored to  service. Indeed, there was no other traffic on the street. 

Under these extraordinary circumstances, the evidence offered by 
plaintiff clearly shows that he was not exercising proper care for his 
own safety. 

And it  is a general rule of law, even in the absence of statutory re- 
quirement, that  the operator of a motor vehicle must exercise ordi- 
nary care, that is, that degree of care which an ordinarily prudent 
person would exercise under similar circumstances. I n  the exercise of 
such duty it is incumbent upon the operator of a motor vehicle to  
keep a reasonably careful lookout and to keep same under proper 
control. Marshall v .  R.R., 233 N.C. 38, 62 S.E. 2d 489. See also Pike  
v. Seymour, 222 N.C. 42, 21 S.E. 2d 884 in respect to  the statute G.S. 
20-129 and G.S. 20-131, pertaining to requirements as to  headlights. 

For reasons stated the judgment as of nonsuit entered below is 
Affirmed. 

PARKER, .?.. not sitting. 

(Filcd 19 November, 1958.) 

1. Judgments @ 88: Constitutional Law g 24- 
While public policy demands that every person have his day in court 

to assert his own rights or defend against their infringement, public 
policy cqually requires that there be an end to litigation when com- 
plainant has exercised his right and a court of competent jurisdiction 
has asccr!ained that the asserted iiwwion hns not occnrred. 

2. Judgments  g 8!Z- 
In  order for a party to be barred by the doctrine of res judicata, i t  is 

necessary not only that he should have had a n  opportunity for a hear- 
ing but also that the identical question must have been considered and 
determined adversely to him. 

8. Sam- Plaintiff, a f te r  unsuccessful litigation against one party, may 
not  seek t o  lit igate identical question i n  action against another. 

In a prior action by a corporation against insurer to  collect the pro- 
ceeds of a policy on the life of the conporation's deceased president, 
judgment was rendered for insurer upon adjudication that  the nssign- 
ment of the policy by the corporation to the wife of the president was 
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valid. This action was instituted by the corporation against the widow 
to recover from her the amount received from the proceeds of the policy 
on the ground that the assignment to her of the policy was void. Held:  
The identical issue a s  to the validity of the assignment was determined 
adversely to the corporation in the prior action, and the corporation Is 
not entitled to relitigate the same question in the subsequent action, 
notwithstanding the difference in the parties defendant. and the corpora- 
tion's demurrer to the widow's plea of re8 judicata and motion to strike 
the plea should have been overruled. 

PABKER, J., not sitting. 

APPEAL by defendant from Pless, J., June 16, 1958 Civil B Term 
of MECKLENBURG. 

This action was begun in June 1956 by Crosland-Cullen Company, 
a domestic corporation, to recover $15,000 paid to defendant by Philn- 
delphia Life Insurance Company, hereafter designated as insurer. 

The complaint alleges: Insurer, on 3 June 1947, issued its policy 
of insurance in the sum of $25,000 on the life of David B. Crosland, 
plaintiff corporation's president; i t  was named as beneficiary in and 
paid the premiums on the policy of insurance; on 31 October 1950 
insured and defendant, husband and wife, were president and secretary 
and two of the three stockholders and directors of plaintiff corpora- 
tion; on that  date defendant and her husband executed a separation 
agreement by the terms of which the husband obligated himself to 
make payments to defendant as there detailed; the separation agree- 
ment also provided that  defendant's stock should be transferred to 
her husband when he had completed payments as provided for, and 
she would resign as secretary of the corporation; it also provided that 
the policy of insurance to the extent of $15,000 should be assigned to 
defendant to  secure performance by the husband of its provisions; an 
assignment of the policy was accordingly made and filed with the 
insurer; the assignment was made solely for the benefit of the two 
officers, defendant and her husband, and was, therefore, ultra vires 
and void; the insured David B. Crosland died on 19 May 1953 a t  
which time insurer became obligated under its policy to pay $22,360.45, 
the face of the policy less a loan thereon; insurer paid $15,000 to  de- 
fendant with knowledge of plaintiff's assertion that the assignment 
was ultra vires and void, and paid the balance to plaintiff. 

After the complaint was filed, a receiver was appointed for plain- 
tiff corporation in another action instituted in Mecklenburg County. 
The receiver was on his motion made a party plaintiff. He  adopted 
the complaint theretofore filed by the corporation. 

Defendant answered. She admitted the execution of the separation 
agreement, issuance and assignment of the policy, death of the in- 
sured, and payment of $15,000 to her by insurer in accordance with 
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the provisions of the separation agreement, and the assignment. She 
asserted the validity of the assignment based on a valuable considera- 
tion. 

As a further defense and in bar of plaintiff's right to recover she 
pleaded a judgment rendered by the United States District Court for 
the Western District of North Carolina as  directed by the decision 
of the Circuit Court of Appeals for the Fourth Circuit in an action 
begun in December 1953 entitled Crosland-Cullen Company v. Phila- 
delphia Life Insurance Company, 234 F 2d 780. Plaintiff in that 
action sought to recover from the insurer the $15,000 i t  paid de- 
fendant. The basis of the claim was the invalidity of the assignment. 

Plaintiff demurred to the plea of res judicata for failure to  state a 
valid defense and moved to strike the plea. The demurre- L was sus- 
tained, the motion to strike was allowed, and defendant appealed. 

WiUiam H. Abernethp for plaintiff, a p p e l k .  
Carswell and Justice for defendant, appellant. 

RODMAN, J. Plaintiff's cause of action is based on the assertion 
that defendant, by virtue of a void assignment, has received from 
insurer monies which should have been paid to plaintiff, the benefi- 
ciary in the policy of insurance. 

Defendant admits receipt of the money pursuant to the provisions 
of the assignment. She affirmatively asserts that plaintiff's right to 
question the validity of this assignment has been foreclosed by a dc- 
Cree of a court of competent jurisdiction in an action brought by plain- 
tiff against the insurer. As a part of her plea of res judicata she at- 
taches a complete transcript of the record in the Federal court. 

That court said with respect to plaintiff's right to  attack the assign- 
ment: "These authorities require thc conclusion that in the instant 
case plaintiff corporation and its present stockholders, who received 
their stock from or through David B. Crosland, are estopped to ques- 
tion the validity of the assignment." Plaintiff does not question the 
binding force of the judgment in that action as a bar t o  her right to 
again question the validity of assignment where the insurer is a party. 
Its position is that  defendant was not a party to that  action, hence 
there is no mutuality and for that reason the judgment is not good 
as a plea of res judicata, is res inter nlios ncta, and could not be offer- 
ed in evidence and was, therefore, properly stricken. 

Devin, C. J., said: "Generally, in order that the judgment in a 
former aotion may be held to constitute an estoppel as res judicata 
in a subsequent action there must be identity of pariies, of subject 
matter and of issues. It is also a well established principle that  estop- 
pels must be mutual, and as a rule only parties and privies are bound 
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by the judgment. These rules are subject to exception." Light Co. v. 
Ins. Co.,  238 N.C. 679, 79 S.E. 2d 167. 

I s  this case an exception to the general rule of identity of parties 
and mutuality usually applied to determine the right to plead res 
judicata? Logic and decided cases call for an affirmatwe answer. 

Public: policy demands that every person be given an opportunity 
to have a judicial investigation of the asserted invasion of com- 
plainant '~ rights. "It is elementary and fundamental that every per- 
son is entitled to his day in court to assert his own rights or to de- 
fend against their infringement." Coach Co. v. Burrell, 241 N.C. 432, 
85 S.E. 2d 688. But public policy is equally as adamant in its de- 
mand for an end to litigation when complainant has exercised his 
right and a court of competent jurisdiction has ascertained that the 
asserted invasion has not occurred. Ludwick v .  Penny, 158 N.C. 104, 
73 S.E. 228. 

To make the plea effective it is necessary not only that the party 
have an opportunity for a hearing but that the identical question must 
have been considered and determined adversely to the colnplaining 
party. 

Where both of these factcrs exist, sound public policy dictates that  
the court should refuse permission for further litigation on that  ques- 
tion. 

Frequent application of this public policy is found in those cases 
where complainant, having failed to establish a wrong done by one 
primarily liable, thereafter seeks to hold another liable on the basis 
of respondeat superior or as  an indemnitor. The different results 
reached in Leary v. Land Bank, 215 N.C.  501, 2 S.E. 2d 570, Pinnix 
v. Griffin, 221 N.C. 348, 20 S.E. 2d 366, and Coach Co. v .  Burrell, 
supra; Garrett v.  Kendrick, 201 N.C. 388, 160 S.E. 349, and Morgan, 
v .  Brooks, 241 N.C. 527, 85 S.E. 2d 869, clearly illustrate the correct 
scope of the doctrine of res judicata. 

Current v .  Webb,  220 N.C. 425, 17 S.E. 2d 614, well illustrates the 
rule with respect to identity of issue. That action was one for wrong- 
ful death. The deceased and one Bangle were occupants of an auto- 
mobile involved in a collision with an automobile operated by Webb. 
Bangle brought suit in Mecklenburg County for personal injuries. 
Mrs. Current's administrator brought suit in Gaston County for 
wrongful death. Identical motions were made to dismiss in each case 
for the reason that  the defendant Webb was not a resident of the State 
and was not amenable to service of process. The motion in the Bangle 
case was heard first. The trial court there found that M'ebb was not 
a resident and hence not amenable to service of process. Thereafter on 
identical evidence the motion to  dismiss in the Webb case was heard 
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in Gaston. The trial court there found that  Webb was a resident, 
and hence subject t o  process. Both cases were appealed to this Court 
and heard a t  the Fall Term 1941. The Court, in its opinion, quoted 
Freeman on Judgments: "It is not necessary that precisely the same 
parties were plaintiffs and defendants in the two suits; provided the 
same subject in controversy, between two or more of the parties, 
plaintiffs and defendants in the two suits respectively, has been in 
the former suit directly in issue, and decided." The Court then pro- 
ceeded to say: "The judgment in the Bangle case, supra, was rendered 
upon the same preliminary motion as in this case. This motion square- 
ly presented for adjudication the status of defendant Webb, whether 
a resident of Georgia or North Carolina, whether exempt from the 
service of process under thc statute, or not. Thus the judgment was 
in the nature of a judgment i n  rem, by a court having jurisdiction 
not only of the parties and of the cause of action, but also of the res 
-the power and duty to determine the particular fact presented for 
adjudication. This fact the court conclusively established in that case. 
Its judgment as to  that  fact was binding upon the parties t o  that 
suit and upon all those who have an interest in the subject matter of 
the action under the maxim res judicata pro veritate accipitur." See 
also Dillingham v. Gardner, 222 N.C. 79, 21 S.E. 2d 898. 

Commercial Nut .  Bank v. Allauqay, 223 N.W. 167, involved t l ~ e  
validity of an assignment of a note. Defendant in that action executcd 
a note to Iowa Savings Bank. That  bank transferred and assigned it 
to Commercial National Bank as security for a loan made by the lat- 
ter bank to payee bank. Defendant paid his note to Iowa Savings, 
the payee bank, before maturity and when Commercial held posses- 
sion. Payee promised to subsequently deliver the note to defendant. I t  
failed to do so. A receiver was appointed for Iowa Savings and he 
brought suit against Commercial, challenging the transfer nnd as- 
signment of defendant's note for want of consideration and lack of 
authority of the officer making the transfer. That litigation was de- 
cided adversely to the receiver of Iowa Savings. The validity of the 
transfer was affirmed. Thereafter Commercial brought suit again& 
defendant Allaway. He  asserted the invalidity of the assignlnent by 
Iowa Savings for the samc reasons asserted by the receiver of t h t  
bank in its litigation against Commercial; and hence satisfaction of 
the note by his payment made to Iowa Savings. T l ~ c  Supreme Court 
of lowa held that the validity of the assignment had been previously 
adjudicated and could not thereaiter be questioned by the maker of 
the note. 

Israel v .  Wood Dolson Company, decided by the Court of Appeals 
of New York, 134 N.E. 2d 97, involvcrl the right of plaintiff to re- 
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cover damages from the defendant for inducing the breach of a con- 
tract of employment. I n  a prior action brought by plaintiff on the 
~~9eFted contract of employment la court of competent jurisdiotion had 
ascertained that the c o n k a d  of employment had not been breached. 
The court said: "Israel's second cause of action must fail if there was 
no such breach in his suit against Wood Dolson in a court of compe- 
tent jurisdiction. That court has found no breach and, under the prin- 
ciple mentioned above, plaintiff may not relitigate that issue. Our 
holding here is not to  be treated as adding another general class of 
cases to the list of 'exceptions' to the rule requiring mutuality of es- 
toppel. It is merely the announcement of the underlying principle 
which is found in the cases classed as 'exceptions1 to the mutuality 
rule." 

In  Coca-Cola Co. v .  Pepsi-Cola Co., 172 A 260, plaintiff sued to re- 
cover a reward offered by defendant "for information leading to the 
detection of any dealer substituting Pepsi-Cola for any other five 
cent drink." Plaintiff alleged that three named dealers had substi- 
tuted Pepsi-Cola for Coca-Cola. It claimed the reward. Defendant 
asserted that as to two of the named dealers it had been theretofore 
adjudged that  there was no substitution. Those adjudications were 
pleaded as res judicata. The court said: "The present defendant plead- 
ing res judicata was not a party to the former proceeding and the 
judgment in the former proceeding did not bind i t  so there is no mu- 
tuality. The present plaintiff, against whom the res judicata is plead- 
ed is alleged to  have been the unsuccessful plaintiff in the former pro- 
ceedings where the issues were alleged to have been identical with 
those here involved. We are not now passing upon the actual existence, 
as a fact, of the identity of the issues in the two proceedings, for that 
identity must be proven. But assuming the identity of the issues, we 
are of the opinion that a plaintiff who deliberately selects his forum 
and there unsuccessfully presents his proofs, is bound by such adverse 
judgment in a second suit involving all the identical issues already de- 
cided. The requirement of mutuality must yield to public policy. To 
hold otherwise would be to  allow repeated litigation of identical quee- 
tions, expressly adjudicated, and to allow a litigant having lost on a 
question of fact to reopen and re-try all the old issues each time he 
can obtain a new adversary not in privity with his former one." 

In  E. I. Du Pont de h'emours & Co. v. Richmond Guano Co., 297 
F 580, plaintiff sued to recovcr the value of fcrtillzcr converted by de- 
fendant. Defendant asscrted res judzcata alleging that plaintiff had 
previously brought a suit against a third party to whom defendant had 
sold the fertilizer for the purpose of recovering from tllat defendant 
the value of the fertilizer, and in that action it had bern determinc.i 
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that  plaintiff was not the owner of the fertilizer. Plaintiff insisted that 
defendant's plea of res judicata could not be sustained because of 
want of identity of parties in the two suits and hence lack of mutuali- 
ty. The court held the plea good. 

That  the plea is a valid defense under factual situations similar to 
the facts of this case has been repeatedly stated in well-considered 
opinions by other courts. Bemhard v. Bank of America, 122 P 2d 892; 
Gammel v .  Ernst & Ernst, 72 N.W. 2d 364; Jenkins v. A.C.L. R. CO., 
71 S.E. 1010 (S.C.) ; American Button Co. v .  Warsaw Button Co., 31 
NYS 2d 395; Sawyer v. City of Norfolk, 116 S.E. 245; Brobston v. 
Burgess, 138 A 849; Harding v. Carr, 83 A 2d 79; Hardware Mut. Ins. 
Co. v .  Vulentine, 259 P 2d 70; Eagle S. & B. D. Ins. Co. v. Heller, 
140 S.E. 314, 57 A.L.R. 490; Good Health Dcliry Products v .  Emery, 
112 A.L.R. 401; Riordan v. Ferguson, 80 F Supp 973; Bruszewski v.  
U. S., 181 F 2d 419; Perkins v. Benguet Consol. Mining Co., 132 P. 
2d 70; Hawley v. Davenport R. & N. W. Ry. Co., 45 N.W. 2d 513. 

The rule is similarly stated in encyclopedias and textbooks. 50 C.J.S. 
294; 2 Freeman, Judgments, 5th ed., p. 1319. 

The demurrer to the plea should have been overruled. The plea 
should not have been stricken. Defendant is entitled t o  offer the record 
in the Federal court to  foreclose plaintiff's right to attack the validity 
of the assignment. 

The Federal court passed only on the validity of the assignment. 
The complaint in this action only challenges the validity of the as- 
signment. Hence we are not called upon to interpret the assignment. 
The parties have not put in issue the amount which defendant is en- 
titled to retain by virtue of the assignment. 

Reversed. 

PARKER, J., not sitting. 

MARGARET FULLER PORTER V. THE CITIZENS BANK OF WARREN- 
TON, INC., MRS. ALICE SOUTHERLAND, TRADING AS T'tlE STYLE 
ISHOP, E. E. GILLAM, TRADING AS GILLAN AUTO COMPANY, AND 
J. B. MARTIN. 

(Filed 19 November. I!)%.) 

1. Divorce and Alimony 8 2 0 -  
A decree of divorce on the ground of two years separation in an action 

instituted by the wife terminates the wife's right to alimony without 
divorce under a prior decree. G.S. 50-11, as amended by Ch. 872, Session 
Laws of 1933. 
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2. Same: Appeal and  Error g 55: Attachment 8 &-- Where finding8 
a r e  insufficient t o  determine rights of parties, cause mus t  b e  re- 
manded. 

In  this special proceeding to determine the respective rights of the 
wife and an attaching creditor of the husband in funds depcaited in  
the hands of the clerk a s  surplus af ter  foreclosure sale of lands there- 
tofore held by the husband and wife by the entireties, the wife claiming 
such funds under provisions of a n  order entered on motion in the cause 
in her suit for alimony mnlring his share of the funds liable for the ali- 
mony therein decreed, the rewrd implied that the wife had remarried 
and that therefore an absolute divorce had been decreed. Held: In  the 
absence of flnclings sufficient to determine whether a decree of absolute 
divorce terminated the right to alimony under G.S. 60-11, as amended, 
judgment must be vacated and the cause remanded. 

PARKER, J., not sitting. 

APPEAL by respondent J. B. Martin froin judgment dated March 31, 
1958, entered by Clark, J., after hearing, by consent, in Chambers in 
Henderson, N. C. From WARREN. 

Special proceeding instituted October 2, 1957, by petitioner, "Mar- 
garet Fuller Porter, formeriy Margaret Fuller Comer, wife of Gco. S. 
Comer," under G.S. 45-21.32, t o  determine ownership of a fund of 
$9,382.34 dsposited July 20, 1957, with the Clerk of the Superior 
Court of Warren County by Frank Banzet, Trustee, under G.S. 45- 
21.31. 

The $9,382.34 so deposited was part of $17,795.00 paid to  Frank 
Banzet, Trustee, as purchase price for real estate sold in foreclosing 
a deed of trust dated February 14, 1053, executed and delivered by 
George S. Comer and wife, Margaret Fuller Comer, to  Frank Banzet, 
Trustee, securing an indebtedness to The Citizens Bank, Warrenton, 
North Carolina. 

The foreclosure sale was held June 26, 1957; and by deed dated 
July 12, 1957, Frank Banzet, Trustee, conveyed the real estate to  
the purchasers. 

On February 14, 1953, when they executed and delivered said deed 
of trust to Frank Banzet, Trustee, George S. Comer and Margaret 
Fuller Comer, then husband and wife, owned the real estate in fee 
simple as tenants by entirety. Petitioner (Margaret Fuller Porter, 
formerly Margaret Fuller Comer) used the real estate as her place of 
residence until she vacated the premises on or about July 1, 1957. 

The $9,382.34 was the bdance or surplus after payment by Frank 
Banzet, Trustee, of the debt secured by the deed of trust, the expenses 
of foreclosure, and these two items: (1) 8837.00 to petitioner, "in 
payment of alimony in arrears"; (2) $450.00 to Banzet & Banzet, 
attorneys for petitioner, "for attorneys' fees awarded them in the 
alimony caw." 
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The judgment of Judge Clark sets forth the s t ipulated facts consti- 
tuting the basis of petitioner's claim as follows: 

"1. In  the year 1956 an action for alimony without divorce was in- 
stituted in the Superior Court of Warren County by Margaret F. 
Comer (now Porter),  against her husband, George S. Comer, pursuant 
to  which an order for alimony pendente  lzte and counscl fees was 
rendered by Honorable Hamilton H. Hobgood, Resident Judge of the 
Ninth Judicial District. 

"2. The said George S. Comer departed this County in or about 
the month of February 1957, and since said date his whereabouts 
have been unknown. 

"3. On June 4, 1957, on i ~ o t i o n  of Margaret F.  Comer in said pend- 
ing cause, an order was entered by Honorable C. W. Hall, .Judge hold- 
ing the courts of the Ninth Judicial District, as follows: 

" '1. The interests estate and equity of the defendant George 
S. Comer in and to the real property described in paragraph 6 of 
plaintiff's motion, together with surplus of the sale thereof to 
which the defendant George S. Comer would otherwise be entitled, 
is secured to the plaintiff Margaret Fuller Comer for the satis- 
faction of the award of alimony heretofore entered by the Honor- 
able Hamilton H.  Hobgood and any person, firm or corporation 
having custody or control over the same shall pay to the plain- 
tiff the sum of $837.00 and shall pay to the firm of Banzet & 
Banzet, atkorneys, the sum of $450.00 and thereafter to  pay to  
plaintiff the sum of $351.00 on the 29th day of each month here- 
after commencing on the 29th day of June 1957, to be reduced by 
$75.00 per month so long as  the plaintiff shall occupy the premises 
described in paragraph 6 of plaintiff's motion. 

" '2. The Clerk of Superior Court of Warren County is directed 
to  file, index and cross-index in the Judgment Docket of Warren 
County the substance of this order insofar as the same pertains 
to  the surplus of any sale under foreclosure of the real estate de- 
scribed in paragraph 6 of plaintiff's motion to the cnd that all 
persons dealing with said surplus shall he hound by the terms of 
this order.' 

"4. Said order was issued without notice, actual or constructive, to 
said George S. Coiner, petitioner contending that notice was unneces- 
sary in view of the facts stated in paragraph 2 above." 

The judgment of Judge Clark sets forth the stzpztlnted facts con- 
stituting the basis of respondent J. B. Martin's claim as follows: 

"8. On July 10, 1957, an action was filed in the Rccordcr's Court of 
Warren County by J. B. Martin, trading as Martin's Pluinbing fi- 
Heating, against George S. Comer, and on said date a warrant of at-  
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tachment was issued by said Court against the property of said de- 
fendant. Pursuant to said warrant of attachment, the Sheriff of War- 
ren County, on July 20, 1957, attached the interest of said defendant 
in the surplus proceeds of the foreclosure sale referred to above, in 
the amount of $9,382.34, which on said date had been paid to  the 
Clerk of Superior Court of Warren County by Frank Banzet, Trustee. 
On September 26, 1957, judgment was entered in said action by the 
Recorder's Court of Warren County in favor of said plaintiff and 
against said defendant, George S. Comer, in the amount of $605.81, 
with interest on $583.85 from June 1, 1953 and interest on $21.96 from 
the date of said judgment, and for costs in the amount of $22.20. 
Said judgment was declared a specific lien on the funds in the hands 
of the Clerk of Superior Court which had been attached by the Sheriff 
pursuant to said warrant of attachment. Said judgment was on said 
date docketed in the Superior Court of Warren County and is re- 
corded in Judgment Docket 11, page 39. No amount has been paid 
on this judgment." 

The matter was first heard by the clerk upon the petition and the 
answer of respondent J .  B. Martin. Upon his findings of fact, sub- 
stantially in accord in respect of matters now material with the stipu- 
lated facts set forth in Judge Clark's judgment, the clerk made the 
following "Conclusions of Law," viz. : "1. The petitioner PIlargaret 
Fuller Porter is entitled to receive from the surplus of said sale, one- 
half thereof, to-wit: the sum of $5,333.21. 2. The Citizens Bank of 
Warrenton, Inc. is entitled to receive the sum of $426.97 in satisfac- 
tion of its judgment docketed in Judgment Docket No. 11, pages 35 
and 28. 3. The defendant E. E. Gillam, trading as Gillam Auto Com- 
pany, is entitled to receive the sum of $79.20 in satisfaction of the 
judgment docketed in Judgment Docket No. 9, page 446. 4. The de- 
fendant Mrs. Alice Southerland is entitled to receive the sum of $25.74 
in satisfaction of the judgment docketed in Judgment Docket No. 9, 
page 434. 5. The defendant J .  B. Martin is entitled to a specific lien 
on the share of the proceeds of George S. Comer. 6. The said George 
S. Comer is a necessary party to this action and it is hereby ordered 
that he be made such party hereto. 7. The Commissioner of Revenue 
of the State of North Carolina is a necessary party to this action and 
thus ordered that said Commissioner of Revenue be made party here- 
to. 8. The balance of the proceeds remaining in the hands of the Clerk 
of Superior Court of Warren County shall be paid to the petitioner 
Margaret Fuller Porter a t  the rate of $354.00 per month beginning on 
the 29th day of June 1957, the total accumulated installments to  be 
made after the said George S. Comer and Commissioner of Revenue 
are served process as provided by law." 
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According to the stipulated facts set forth in Judge Clark's judg- 
ment, the said judgments for $426.97, $79.20 and $25.74 were paid to  
The Citizens Bank of Warrenton, E. E. Gillam, trading as Gillam 
Auto Company, and Mrs. Alice Southerland, respectively, prior to the 
hearing by Judge Clark. 

According to the clerk's findings of fact, the Gillam and Southerland 
judgments were against petitioner alone and the bank's judgment 
was  against both George S. Comer and Margaret Fuller Comer. Pc- 
titioner alleged that  i t  had been adjudged that  George S. Corner was 
obligated as principal and that she was obligated only as surety in 
respect of the bank's jud-pent. 

Respondent J. B. Martin did not except to the clerk's judgment or 
appeal therefrom. Petitioner excepted to  "conclusions of law Nos. 5 ,  
6 and 7" and appealed to the superior court judge. 

The conclusions of law and judgment of Judge Clark were as fol- 
lows: 

"Upon the foregoing findings of fact, the Court is of the opinion 
tha t  the order of Honorable C. W. Hall, Judge, securing to  petitioner 
the estate and equity of George S. Comer constitutes a lien in favor 
of petitioner superior to the attachment and jud-went of the respon- 
dent J .  B. Martin, that petitioner is entitled to have paid to  her by 
the Clerk of Superior Court of Warren County alimony in the sum 
af $354.00 per month beginning as of the 29th day of June 1957, and 
tha t  so much of the judgment of the Clerk of Superior Court of War- 
ren County as is inconsistent herewith is erroneous. 

"It  is therefore, considered, ordered, adjudged and decreed as fol- 
lows: 

"1. The Clerk of Superior Court of Warren County is directed to  
pay from the surplus funds in his hands by reason of payment into 
Court by Frank Banzet, Trustee in the deed of trust executed by 
George S. Comer and Margaret F. Comer, dated February 14, 1953, 
recorded in the Public Registry of Warren County in Book 176, page 
13, the sum of $354.00 per month beginning as of the 29th day of June 
1957, and continuing until said fund is exhausted or the order of pay- 
ment for alimony in the action entitled 'Margaret Fuller Comer v. 
George S. Comer' is modified. 

"2. The respondent J. B. Martin, by virtue of his attachment and 
judgment recorded in Judgment Docket 11, page 39, in the office of 
the Clerk of Superior Court of Warren County, is entitled to  a lien 
on said fund after payment and satisfaction of petitioner's lien, if 
any part of said fund shall remain in the hands of the said Clerk of 
Superior Court." 

Respondent J.  B. Martin excepted and appealed. 
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Banzet & Banzet for petitioner, appellee. 
William W .  Taylor, JT., and Charles T, Johnson, Jr., for respondent, 

J .  B. Martin, appellant. 

BOBBITT, J .  It was expressly adjudged that the judgment obtain- 
ed by respondent J. R. Martin, pursuant to attachment proceedings, 
was a lien on George S. Comer's share of the $9,382.34 deposit. Wheth- 
er petitioner, by virtue of Judge Hall's order of June 4, 1957, entered 
in the separate action for alimony without divorce, has a lien thereon 
superior to Martin's lien, is the only question discussed in the briefs 
and on oral argument. 

The stipulated facts set forth in paragraphs numbered 1, 2, 3 and 4 
of Judge Clark's judgment provide our only information relating t o  
the separate action for alimony without divorce entitled "iMargaret 
Fuller Comer v. George S. Comer." Whether jurisdiction therein was 
obtained by personal service on defendant or otherwise is not dis- 
closed. Too, the record is silent as to whether George S. Comer an- 
swered the complaint or otherwise appeared in person or by counsel. 

Judge Hall's order of June 4, 1957, was entered, on motion of Mar- 
garet Fuller Comer, after the foreclosure sale had been advertised by 
Frank Brlnzet, Trustee, but prior to the date of sale. Whatever the 
provisions of Judge Hobgood's prior order, the order of Judge Hall 
provided that  "any person, firm or corporation having custody or 
control over" the share in the surplus, after payment of the secured 
debt and foreclosure expenses, to which George S. Comer would other- 
wise be entitled, "shall pay to the plaintiff the sum of $837.00 and 
shall pay to the firm of Banzet & Banzet, attorneys, the sum of 
$450.00 and thereafter to  pay to plaintiff the sum of $354.00 on the 
29th day of each month hereafter commencing on the 29th day of June 
1957, to be reduced by $75.00 per month so long as the plaintiff shall 
occupy the premises . . ." Whether the $837.00, referred to as ('in ar- 
rears," constituted payment to June 4, 1957, or to June 29, 1957, does 
not clearly appear. It does appear that the first of the monthly pay- 
ments of $354.00 each was to  fall due on the 29th day of June, 1957. 
Thus, disregarding the smail deduction on account of her occupancy 
until July 1, 1957, four payments of $354.00 each fell due prior to  
the institution of this special proceeding, to wit, the payments of 
June 29, 1957, July 29, 1957, August 29, 1957, and September 29, 
1957, a total of $1,416.00. 

I t  appears that Frank Banzet, Trustee, before he deposited the 
$9,382.34 with the clerk, paid from "George S. Comer's one-half of 
the net proceeds of sale" the items of $837.00 and $450.00, a total of 
$1,2S7.00. Thus, it appears that the s u r p l i ~ ~ ,  after payment of the 
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secured dcbt and foreclosure expenses, was $10,669.34; and that  the 
share to  which George S. Comer "would otherwise be entitled" was 
$5,334.67. (Note: The clerk's judgment fixes petitioner's share as 
$5,333.21.) 

It appears that  the judgments for $426.97, $79.20 and $25.74, re- 
spectively, a total of $532.91, were paid in accordance with the clerk's 
judgment. 

Thus, assuming the $1,287.00 paid on account of "alimony in ar- 
rears" ($837.00) and counsel fees ($450.00), and the $531.91 paid to  
satisfy the three judgments, and the four payments of $354.00 each, 
a total of $1,416.00, were properly charged against the share to which 
George S. Comer "would otherwise be entitled," there remained in 
said share on October 2, 1957, when petitioner instituted this special 
proceeding, a balance of $2,099.76, an amount substantially in excess 
of the arl~ount due respondent J. 13. Martin under his said judgment 
against George S. Comer. 

The record raises but does not answer questions of vital importance. 
I n  her pelition filed October 4, 1957, petitioner identifies herself as 
"Margaret Fuller Porter, formerly Margaret Fuller Comer, wife of 
Geo. S. Comer." She alleged: "On February.14, 1953, the petitioner 
( then M~trgaret Fuller Comer, wife of George S. Comer) and the said 
George S. Comer executed and delivered to Frank Banzet, trustee," 
etc. (Our italics) The stipulated facts refer to her as "Margaret F. 
Comer (now Porter)." George S. Comer left Warren County "in or 
about the month of February 1957, and since said date his where- 
abouts have been unknown." Judge Hall's order of June 4, 1957, mas 
entered "on motion of Margaret F. Comer. . ." 

While the fact may be otherwise, petitioner's identification of her- 
self, as well as other references to her, imply that  she was not the 
wife of George S. Comer on October 2, 1957, when she instituted this 
special proceeding. Did she, prior to October 2, 1957, obtain an abso- 
lute divorce from George S. Comer in an action initiated by her on 
t h e  ground of separation for the statutory period? If so, her right to 
alimony ceased and determined immediately upon the entry of such 
decree of absolute divorce. G.S. 50-11, as amended by Ch. 872, Ses- 
sion Laws of 1955. 

We deem it  inappropriate to discuss the questions raised as to the 
legal effect of Judge Hall's order of June 4, 1957, until the facts re- 
lating to petitioner's marital status as of October 2, 1957, are clarified 
and established. These facts may have legal significance determina- 
tive of the controversy between petitioner and iMartin, the only parties 
to this appeal. 

The judgment of Judge Clark is vacated and the cause remanded 
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for hearing tie novo in which n determination may be made as to 
whether a decree of absolute divorce has dissolved the bonds of matri- 
mony once subsisting between petitioner and George S. Comer and, 
if so, as to when, by whom and on what ground such action for abso- 
lute divorce was initiated. Upon further hearing, additional facts may 
be stipulated or otherwise estnblished relating to  material features of 
the separate action for alimony without divorce. 

It is noted that  the action for alimony without divorce was insti- 
tuted by Margaret Fuller Corner, now Margaret Fuller Porter, in 
1956, subsequent to  the effective date of said 1955 amendment of 
G.S. 50-11. Compare Yow v. You*, 243 N.C. 79, 89 S.E. 2d 867. 

Each party to  this appeal will pay one-half of the costs incident 
thereto. 

Judgmcnt vacated and cnusc remanded. 

PARKER, J., not sitting. 

F. A. FREEMAX v. HUBERT BENNETT. 

1. Evidence Q 1- 
The courts will take judicial notice of the dnte of the commencement 

of a term of the Supxior  Court and who is the presiding judge a t  such 
,term. 

2. Courts Q 8- 
Where appeal from a judgment of a justice of the peace is not flled 

in the Superior Court within ten days a s  required by G.S. 7-181, but  is  
Aled during the term a t  which the appeal would have stood regularly 
for trial had the record been timely flled, appellee's motion a t  the next 
succeeding term to dismiss the appeal presents, in like manner a s  a pe- 
tition for recordari, the question of fact whether the failure of the 
justicc of the peace to comply with the statute was caused by defend- 
ant's default, and when there is no evidence or flnding in regard thereto, 
judgment denying the motion is not supported by the record, and the 
cause must be remnnded. 

3. Appeal a n d  E r r o r  Q 49- 
While findings of the lower court are  conclusive when supported by 

evidence, and in the absence of exception to the Andings there is a pre- 
sumption that the findings a re  supported by the evidence and t h w  a r e  
conclusive, where there is a n  exception to each material finding of fact, 
such flndings cannot stand in the absence of evidence in the record tend- 
ing to support them. 

4. Appeal and Er ror  Q .3-- 
While the better practice may be for a pnrty to enter exception to the 
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granting of appellant's petition for writ of rccordurl, and present the 
esception on appeal from Anal judgment, an appeal lies immediately from 
judgment entered in the Superior Court denying appellee's motion to 
dismiss a purported appeal from n justice of the peace on the ground 
that  the record was not filed in the Superior Court in apt  time, or from 
the granlting of appellant's motion for a writ of recordari. Rule of Iprac- 
tice in the Superior Court8 No. 14. 

PAsr;Ea, J., not sitting. 

APPEAL by plaintiff from Thompson,  J., May 26, 1958, Civil Tern], 
of RANDOLPH. 

In  two civil actions tried before a justice of the peace, plaintiff 
obtained separate judgments for $200.00 and $50.00, respectively, 
plus interest and costs. On March 15, 1958, when said judgments were 
pronounced, defendant gavc notice of appeal in open court and fur- 
ther notice was waived. It appears from said judgments that  defend- 
ant  was present and testified, also that he was represented by counsel, 
in the trials before the justice of the peace. 

On May 26, 1958, in the superior court, plaintiff filed a written mo- 
tion in each case that  defendant's purported appeal be dismissed and 
the judgment of the justice of the peace affirmed. As the basis for each 
motion, plaintiff asserted that  the next term of Randolph Superior 
Court after March 15, 1958, convened April 7, 1958, but that  de- 
fendant had not docketed his appeal or filed any motion hased on al- 
leged excusable neglect. 

I n  each of his said motions, plaintiff asserted that  his judgment 
was docketed March 18, 1958, in the office of the Clerk of the Su- 
perior Court of Randolph County; that  execution was issued on 
March 19, 1958; that  on April 14, 1958, pursuant to said execution, 
the sheriff took into possession an automobile of defendant; and that  
thereafter, to  wit, on April 14, 1958, when defendant posted a bond 
to stay execution, the clerk signed an order staying further proceed- 
ings. 

Defendant filed no answer to plaintiff's said motions. 
I n  a single order, Judge Thompson denied plaintiff's said motions. 

The order is based on these findings of fact: ". . . and the Court find- 
ing as a fact tha t  the  defendant appellant did o n  the  14th  day  of April,  
1958, docket  his appeal from the  March  15, 1958, judgments entered 
b y  Wal t e r  V ,  Roberts ,  Justice o f  the  Peace; tha t  all fees t o  docket  
said appeals were paid on  this  da te;  t ha t  said cases were not  docketed 
prior t o  said date due t o  the  ill health o f  the  de fendant ,  and due t o  
remissness o f  counsel; it further appearing to  the  Court  t ha t  the  de- 
fendant  has a meritoriozls defense.  The Court further finds that  the 
next term of Superior Court held in Randolph County after the date 
of March 15, 1958, mas on April 7, 1958." 
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Plaintiff excepted, separately, to  each italicized finding of fact, 
and to the order denying his said motions, and appealed. 

Ottwav Burton and Don Davis for plaintiff, appellant. 
No counsel (in this Court) contra. 

BOBBITT, J .  We take judicial notice of the fact that  the next term 
of Randolph Superior Court after March 15, 1958, convened April 7,  
1958, ("the fifth Monday after the first Monday in March t o  con- 
tinue two weeks for the triai of civil cases only," G.S. 7-70, as amend- 
ed by Ch. 1373, Session Laws of 1955,) and that  the presiding judge 
was the regular superior court judge then holding the courts of thc 
Nineteenth Judicial District. 

Nothing in the record indicates that defendant moved a t  said April 
7th Term for a writ of recordari or otherwise brought to the attention 
of the presiding judge any matter relating t o  the status of his pur- 
ported appeals. 

I n  Electric Co. v. Motor Lines, 229 N.C. 86, 47 S.E. 2d 848, Win- 
borne, J. (now C. J.), reviews the statutes and cites the prior deci- 
sions of this Court relevant t o  the procedure for perfecting an appeal 
t o  the superior court from a judgment of a justice of the peace. 

Judge Thompson found as a fact that  defendant docketed his ap- 
peal during said April 7th Term, t o  wit, on April 14, 1958. However, 
plaintiff excepted specifically to  this finding of fact and to each of 
the other findings of fact upon which Judge Thompson's order was 
based; and the agreed case on appeal, signed by counsel for the re- 
spective p,zrties, does not include the evidence, if any, upon which 
these findings were based. 

Assuming defendant's appeal was docketed on April 14, 1958, the 
justice of the peace did not make a return to  the superior court and 
file with the clerk thereof the papers, proceedings and judgment in 
the case within ten days after defendant's notice of appeal in open 
court as required by G.S. 7-181. Had he done so, the appeal would 
have been docketed more than ten days prior to the con~mencement 
of said April 7th Term. Compare Electric Co. v. Motor Lines, supra. 
While docketing on April 14, 1958, if such occurred, would obviate 
the necessity of having the papers sent up under compulsion of a 
writ of recordari, there would remain for decision the question as to  
whether the failure of the justice of the peace to  comply with G.S. 7- 
181 was caused by defendant's default. This would present a ques- 
tion of fact for the court, determinable on the basis of the evidence 
presented, as in case of a hearing on a petition for writ of recordari. 

Nothing appears to  indicate that  defendant either pleaded or offered 
evidence tending to show that he was not in default in respect of the 
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failure of the justice of the peace to make return, etc., a s  required 
by G.S. 7-181. 

When a question of fact is presented for decision, the court's find- 
ings are conclusive on appeal if supported by competent evidence. 
Realty Co. v. Spiegel, Znc., 246 N.C. 458, 4G5, 98 S.E. 2d 871. More- 
over, i t  is presumed that  findings of fact are supported, hence con- 
clusive on appeal, unless challenged by appropriate exceptions. Wyatt 
v. Sharp, 239 N.C. 655, 658, 80 S.E. 2d 762. Even so, when, as here, 
each material finding of fact is challenged by specific exception, such 
findings cannot stand in the absence of evidence in the record tending 
to  support them. Scott R  ̂ Co. v. Jones, 230 N.C. 74, 52 S.E. 2d 219. 

While, upon this record, i t  appears that  the order of Judge Thomp- 
son cannot be sustained, the q u e s t i ~ n  arises as to whether plaintiff 
had the right of immediate appeal therefrom. This question was not 
discussed in plaintiff's brief. 90 brief was filed in behalf of defendant. 

Bynum, J. ,  in Perry v. Whitaker, 77 N.C. 102, stated: "An appeal 
lies from an order of the judge either granting or refusing to grant 
the writ (of recordori), . . ." In  accord: Collzns v. Gilbert, 65 N.C. 
135; Barnes v. Easton, 98 X.C. 116, 3 S.E 744; Hunter v. R. R., 161 
N.C. 503, 77 S.E. 673; S. c., 163 N.C. 281, 79 S.E. 610. 

Rule 14, Rules of Practice in the Superior Courts, 222 N.C. 574, 
577, in pertinent part, provides: "The Superior Court shall grant the 
writ of recordari only upon the petition of the party applying for it, 
specifying particularly the grounds of the application for the same. 
The petition shall be verified and the writ may be granted with or 
without notice; if with notice, the petition shall be heard upon answer 
thereto duly verified, and upon the affidavits and other evidence offer- 
ed by the parties, and the decision thereupon shall be final, subject 
to appeal as in other cases;. . . " See Barnes v. Easton, supra. 

The cases cited below either decide or contain expressions to the 
effect that  an immediate appeal does not lie from an order granting 
the writ of recordnri. 

1. I n  Merrell v. McHone, 126 X.C. 528, 36 S.E. 35, plaintiffs' ap- 
peal to  this Court was from a final judgmcnt in favor of defendant 
after trial on the merits in the superior court. Plaintiff had obtained 
a judgment before a justice of the peace. A superior court judge had 
denied plaintiffs' motion to dismiss defendant's purported appeal 
therefrom and had granted defendant's motion for writ of recordari. 
Plaintiffs excepted to this ruling but proceeded to  trial. This Court, 
upon plaintiffs' appeal from said final judgment, held tha t  the writ 
of ~ecordar i  had been properly issued. The opinion contains the fol- 
lowing: "No appeal lay from such refusal (Perry v. Whitaker, 77 
N.C. 102),  and it was properly entered as an exception. The final judg- 
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ment being against the plaintiff, i t  now comes up for review. Had the 
final judgment been in favor of the plaintiff, the exception would then 
have become immaterial, and an appeal unnecessary." The decision 
would seem to be direct authority only for the proposition that a plain- 
tiff m a y  except to such ruling and bring his exception forward on his 
appeal from a final adverse judgment after trial in the superior court. 

2. In  Taylor v .  Johnson, 171 N.C. 84, 87 S.E. 981, plaintiff's ap- 
peal to  this Court was from the denial of his motion in the superior 
court to  dismiss defendant's purported appeal from a judgment in 
plaintiff's favor rendered in the Harnett County Recorder's Court. 
It appeared that  the defendant had not docketed his appeal or movcri 
for recordari or certiorari within the prescribed time. While this Court 
stated that  the defendant's appeal should have been dismissed on 
plaintiff's motion, the decision was "Appeal disn~issed." The state- 
ment in the opinion, pertinent to  this feature of the case, is the fol- 
lowing: "Under our decisions i t  seems that  an appeal to the Suprerne 
Court does not lie from a ruling of this character, the better practice 
being to note an exception and proceed to a further disposition of the 
cause." (Our italics) No decisions are cited in support of the quoted 
statement. 

3. In  Bargain House v. Jefferson, 180 N.C. 32, 103 S.E. 922, plain- 
tiff obtained a judgment before a justice of the peace. Defendant did 
not docket his appeal or move for recordari within the prescribed 
time. Later, without notice to plaintiff, defendant obtained a writ of 
recordari. The hearing was on plaintiff's motion to dismiss the writ 
of recordari, which motion was denied and plaintiff appealed. This 
Court said: "The writ of recordari was improvidently granted, ancl 
the motion to dismiss should have been granted." However, the de- 
cision was "Appeal dismissed." The statements in the opinion, perti- 
nent to this feature of the case, are the following: ".4n appeal lies 
from the dismissal of an action, or of an appeal, for that is final, but 
it does not lie from the refusal to dismiss, for an exception should be 
noted and an appeal lies from the final judgment. Clements v .  R. R., 
179 N.C. 225. If the party loses, then the whole case will come up for 
review." The cited case (Clements v .  R. R.) did not involve an appeal 
from a justice of the peace. In  the superior court action, defendant 
entered a special appearance and moved to dismiss on thc ground 
that there had been no valid service of process. Plaintiff appealed 
from an order allowing defcndant1s said motion and dismissing the 
action; and, upon such appeal, the said order was reversed. 

4. In  Stewart v. Craven, 205 N.C. 439, 171 S.E. 609, plaintiff ob- 
tained a judgment before a justice of the peace. Defendant applied 
within the prescribed time for a writ of recordari, which was granted, 
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presumably without notice to  plaintiff. The hearing was on plaintiff's 
motion to  set aside the writ of recordari. Upon findings of fact, the 
superior court judge approved the issuance of the writ of recordari 
and denied plaintiff's said motion to have it set aside. Plaintiff ex- 
cepted and appealed. The decision was "Appeal dismissed." The opin- 
ion stated: "Lt was held in Perry v. Whitaker,  77 N.C. 102: No appeal 
lies from the refusal of the court below to  grant a motion to dismiss 
a petition for a writ of recordari." Further, the opinion quotes the 
excerpt from Merrell v. McHone, supra, quoted above. The opinion 
cites both Hunter v. R.R., supra, and Bargain House v. Jefferson, 
supra. Ad to whether an appeal presently lies from such order, i t  
would seem that  Hunter v. R .  R., supra, and Bargain House v. Jeffer- 
son, supra, are in direct conflict. 

It is noted that  Hunter v .  R. R., supra, cites Perry v .  Whitaker,  
supra, and also Barnes v. Easton, supra, in support of the proposition 
stated in the first headnote as follows: "An appeal presently lies 
from an order of the Superior Court granting a motion for a writ of 
recordari to a justice's court and directing that the cause be set down 
for trial de novo, and the trial judge should find and declare the facts 
ulpon which he based ;the order, when i t  is 'appealed from to  the Su- 
preme Court." 

It is noted further that Stewart v .  Craven, supra, cites Perry v. 
Whitaker,  supra, and hferrell v .  McHone, supra, in support of the 
proposition stated in the headnote as follows: "No appeal lies from 
the refusal of the Superior Court to  set aside a writ of recordari grant- 
ed in the cause." 

To resolve the conflict, it becomes necessary to examine closely the 
decision in Perry v .  Whitaker,  supra. 

It is first noted that Whitaker, plaintiff, obtained a judgment be- 
fore a justice of the peace against G. W. Perry and W. R. Perry, here- 
inafter called Perry, defendants. Apparently, contrary to the usual 
practice, the case is styled " W .  R .  Perry v. J.  I ) .  Whitaker" because 
Perry petitioned for writ of recordari and Whitaker answered and 
moved to dismiss Perry's petition. 

While not presently material, it is next noted that the first sentence 
in the winion of Bunurn, J., in the reprint, is: "This is a petition for 
a writ of certiorari." This is an error. I n  the original Report, the first 
sentence reads: "This is a petition for a writ of recordari." 

The followmg excerpt from the opinion of Bynum,  J., which in- 
cludes the portion quoted above, shows clearly the nature of the 
order held nonappealable, viz.: "An appeal lies from an order of the 
judge either granting or refusing to grant the writ, but no appeal lies 
where the judge has done neither the one nor the other, which is our 
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case. When the plaintiff filcd his petition, the defendant m o d  t o  dis- 
miss it, and upon the refusal of the judge to dismiss, he appealed to  
this Court. A refusal to  dismiss at that stage of the case was by  no 
means the same as or equivalent to granting the writ. Before final 
action, the judge desired, and it was his duty, to  ascertain the facts; 
hence he ordered the defendant to answer the allegations of the peti- 
tion. The defendant did answer, notwithstanding his appeal, denying 
many of the allegations of the pctition, and thus raising questions of 
fact for the decision of the court. But without awaiting the finding of 
the judge upon these issues or any judgment granting or refusing the 
writ, and without predicating any motion upon the petition and an- 
swer, the defendant prosecuted and relied upon his previous appeal. 
The appeal was precipitate and from no appealable order or judgment. 
Whether a writ of recordari ought to have been issued depends upon 
the facts. No facts are found by his Honor, and we cannot, therefore, 
see whether he ought or ought not to have issued the writ. But owing to 
the hasty appeal, his Honor was prevented from either finding tlic 
facts or giving a judgment granting or refusing the recordari." ( O w  
italics) 

The foregoing excerpt from the opinion of Bynum,  J., impels the 
conclusion that this Court in Perry v .  Whitaker,  supra, expressiy 
recogn~sed and declared that an appeal did lie from an order which 
either granted or refused a petition for a writ of recordnri. 

After considering our prior decisions, together with Rule 14, Huleo 
of Practice in the Superior Courts, supra, we are constrained to fol- 
low the rule stated in the first headnote in H w t e r  v. R.  R., supra. 
Hence, expressions in the later cases, whether dicta or the basis of de- 
cision, to  the extent in conflict therewith, may be considered as with- 
drawn as authoritative statements of this Court. However, this should 
be noted: If, with reference to a purported appeal by defendant from 
a judgment of a justice of the peace, defendant's petition for writ of 
recorclari is granted and plaintiff's motion to dismiss the appeal is de- 
nied, plaintiff m a y  reserve exception to  this ruling and bring it for- 
ward in the event he appeals from a final adverse judgment nftcr 
trial in the superior court. Ordinarily, this would be the better pmcticc. 

The order of Judge Thompson is vacated and the cause remanded 
to the end that a further hearing may be had on plaintiff's motion 
to dismiss defendant's said appeals and on such motions, if any, as 
defendant may see fit to  make relative to its right, if any, to trit~ls 
de novo in the superior court. 

Order vacated and cause remanded. 

PARKER, J.. not sitting. 
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STATE v. BROOKS WHEELER, WALTER ENGLISH, nr.us TONY GENO, 
AND MYRTLE OLIVER, ALIAS THELMA OLIVER. 

(Filed 19 November, 1958. ) 

1. Criminal Law 8 1 7 5 -  
The Post Conviction Hearing Act is not a substitute for appeal, but 

grovidcs procedure to determine a s  questions of law whsther petitioners 
were denied the right to be represented by counsel, to obtain witneoses 
and to have a fair opportunity to prepare and present their defense. 

$3. Same- 
While the Supreme Court is bound by the findings of fact made by the 

court below in proceed,ings under the Post Condotion Hearing Act if 
s u p ~ r t e d  by evidence, i t  is not bound by the court's conclusions of law 
baaed on the facts found. 

8. Same- 
Findings in a proceeding under the Post Conviction Hearing Act dis- 

closing that petitioners, although jointly tried, were not allowed to com- 
municate with one another prior to trial, and t h a t  their attempts to 
contact witnesses and friends were unsuccessful, held not to support the 
court's conclusion of law that  petitioners had not been denied any rights 
guaranteed to them by the Constitution of North Carolina, Art. I, sees. 
11 and 17, and the 14th Amendment to the Constitution of the United 
States. 

Where all  of the affirmative evidence tends to show that  sf ter  peti- 
tioners' arrest. their resmctive attempts to contact relatives and a ma- 
terial witness were thwarted by failure of an SBI agent to fulfll hi8 
promises to deliver the messages or find the witness, and the only evi- 
dence that any of petitioners actually got a message beyond the conflne~ 
of the jail was that  one of them was permitted to talk to her sister by 
phone, with testimony of the jailer that  he did not know whether the 
phone call was permitted before or after the trial, is held insufflcient to 
support the court's finding that petitioners were not denied the ~ l g h t  to 
communicate with counsel or friends. 

5. Ar r e ~ t  and Ball 8 7- 
Peraons confined to jail on criminal charges have the right to com- 

ulunicate with counsel an6 friends and reasonnble opportunity to eser- 
cise such right. G.S. 15-47. 

6. Constitutional Law 1 81- 
Due process of law implies the right and opportunity to be heard n 1 ~ 1  

to prepare for the hearing. 

7. Sam& 
Where three defendants a re  jointly indicted for an offense, they a re  

entitled to confer together as  to their joint defense to the joint charge, 
and each is entitled to know what facts and circumstances the others 
can contribute to the defense, and the denial of opportunity to exercise 
such right is a denial of their constitutional right to prepare for the 
hearing. 
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8. Criminal Law 9 173- 
Where i t  appears that three defendants indicted for a joint offense 

were not allowed to communicate with each other prior to trial, but 
were led into court, each without attorney, relative or friend, and con- 
fronted by the State's prosecutor, ready for trial with his investigators 
and witnesses, i t  cannot be held that petitioners waived their rights to 
prepare for their defense by failing to complain to the court a t  the time 
of their arraignment, notwithstanding that they were nlnture persons 
not altogether strangers to court proceedings. 

PAHKER, J., not sitting. 

Certiorari to review order of Bone, J., February, 1958 Term, ONSLOW 
Superior Court. 

This is a proceeding under the North Carolina Post Conviction 
Hearing Act, G.S. 15-217, et  seq. 

At the January Term, 1957, Superior Court of Onslow County, the 
petitioners were tried under a bill of indictment charging robbery with 
firearms. The offense is alleged to have occurred in Onslow County 
on November 9, 1956, within a few minutes of four o'clock in the after- 
noon. At the trial the victim identified petitioners Wheeler and Eng- 
lish as the men who entered her home and a t  the point of a pistol 
took from hcr $1,000 in cash and valuable jewelry. 

The State offered other evidence tending to identify the petitioner 
Oliver as the owner of and passenger in the getaway automobile, or 
one similar thereto; and, further, to place the petitioners and the auto: 
mobile in the vicinity of the victim's home near the time of the rob- 
bery. 

At the trial the petitioners were without counsel or witnesses. They 
did not testify. All were found guilty and prison sentences of 25 years 
for Wheeler and English and of 15 years for Oliver were imposed. 
They did not take exceptions during the trial. They did not appeal. 

In this proceeding the petitioners, seeking to have their conviction 
set aside, allege in substance: Immediately after arrest they were 
relieved of all valuables, including $300 from Wheeler and $140 from 
English. They were placed in different jails and moved from one 
county jail to another on numerous occasions between the date of the 
arrest on November 10, 1956, and date of the trial in January, 1957. 
They were not permitted to  see or communicate with each other, or 
with relatives or friends who were able and would have been willing 
to employ counsel to represent t,hem. They were forced to go to trial 
without counsel, without tiny opportunity to identify and interview 
witnesses, or to  have this necessary function performed for them. Two 
allegations of the petition and the solicitor's answer thereto are quoted: 

"5 .  That although the defendants, your petitioners, were accused 
of a jolnt crime they were not permitted to communirate with one 
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another; that the first they saw or in any manner communicated 
with one another was the day upon which they were put upon their 
trial." 

Answer: "That article five of the petition is admitted." 
"9. Your petitioner Walter English was arrested about one-thirty 

 clock, P. M. on November 10, 1956, near Rocky Mount, North 
.Carolina, together with the other two defendants, Brooks Wheeler 
and Myrtle Oliver; he was then put in the Rocky Mount City 
Jail; he was stripped of all money he had-about $140; he was 
then carried to the Onslow County Jail where he stayed for several 
days; immediately upon getting there he asked to use the telephone 
to call his sister, Mrs. Frances Crabtree, in Washington, D. C.; his 
request was denied; he then asked for paper to write a letter; the 
jailer said he had order from the Sheriff not to permit your peti- 
tioner to communicate with anyone; he was then taken to  Burgaw 
and put in the Pender County Jail where he stayed about two 
weeks; he again asked to be allowed to communicate with his sister 
in Washington; the jailer thereupon told your petitioner that he 
could not communicate with anyone; he again asked for paper and 
was again refused; he was then taken back to Jacksonville where 
he stayed for about two weeks; he was then carried back to the 
Pender County Jail; Mr. Thomas, the SBI officer, saw your peti- 
tioner while he was there; Your petitioner gave him the name of 
certain witnesses in Raleigh and asked him to interview these wit- 
nesses for him; Mr. Thomas said that he would do so, but he failed 
to interview them; your petitioner was later carried back to  Jack- 
sonville for trial; the first time he heard from his co-defendants 
was when he was brought to the Court Room for trial; your peti- 
tioner's money had been taken from him; he had not been allowed 
to communicate with his family; he went to trial penniless and was 
unable to secure counsel." 

Answer: 
"9. That as to the allegations contained in Article 9 of the pe- 

tition your respondent is without sufficient information to  form a 
belief and therefore the same is neither admitted nor denied." 
The petitioners testified according to and in amplification of the al- 

legations in the petition. They offered corroborating evidence by Harry 
Karagelen, the hatter, and by the manager and clerk of the Andrew 
Johnson Hotel in Raleigh and supporting exhibits from their records 
tending to show that English, alias Geno, was in Raleigh some time 
between 3:00 p. m. and 6:00 p. m. on November 9th. 

On the hcaring, the State called as witnesses J. P. Thomas, SBI 
agent, and Herbert Taylor, the Onslow County jailer. Thomas testi- 
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fled: "Geno gave me the name of Harry who operated a dry clean- 
ing place in Raleigh. I did not try to  find him; didn't think there 
was any such person; stated on former trial that  I was tied up with 
other matters and was too busy to  look for Harry's place." 

Taylor testified : "I am jailer in Jacksonville; defendants have 
been confined in Jacksonville jail a t  different times; don't know 
whether any attorney talked to them or not. Miss Oliver made a tele- 
phone call to her sister; can't say whether before or after the trial." 
The State offered transcript of the evidence taken a t  the trial. 

The court, therefore, had before it the verified petition, supporting 
affidavits, and evidence of witnesses, tending t o  support, in part a t  
least, the petitioners' allegations. On the other hand, the court had 
the verified answer of the solicitor, the testimony of Thomas and 
Taylor, and the transcript of the State's evidence a t  the trial. At the  
conclusion of the hearing the court entered findings of fact, conclu- 
sions of law, and judgment as follows: 

"1. The petitioners were arrested near Rocky Mount, North 
Carolina, on November 10. 1956, and subsequently charged with 
the armed robbery of Myrtle Conway in Onslow County about 
4:00 o'clock P. M. on Ncvember 9,  1956. A Bill of Indictment was 
returned against the defendants a t  the January Term 1957 of Ons- 
low County Superior Court charging the defendants jointly with 
the commission of said offense which is defined by G.S. 14-87. They 
were tried, convicted, and sentenced a t  said term of Court and a r e  
now imprisoned in the St& Penitentiary as the result of said trial. 

"2. At the time of the arrest of the petitioners the officers took 
from them their money and other personal belongings. 

"3. Petitioners being unable to give bond, were imprisoned con- 
tinuously from the time of their arrest until their trial. They were 
kept in separate jails and not allowed to communicate with one 
another. They were moved from jail to jail several times between 
the date of arrest and the date of trial. 

"4. Petitioners were not denied the right to cominunicate with 
counsel nor were they denied the right to  communicate with their 
relatives, but J .  P. Thomas, an agent of the State Bureau of Inves- 
tigation, was requested by petitioner, Brooks Wheeler to contact 
his brother, and although he promised to do so, did not contact him. 

"5. Petitioners were not denied the right to summon witnesses for 
their defense. They did not request that any witness or witnesses 
be summoned on their behalf. 

('6. Petitioner Walter English asked said J. P. Thomas to check 
on 'a dry cleaners in Raleigh where I had clothes' but said Thomas 
did not do so. Harry Karagelen, who operated a hat cleaning service 
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in Raleigh, North Carolina, would hafe testified that  on November 
8, 1956, a man, giving his name as Tony Geno, left a shirt, a suede 
jacket, and a pair of pants with him to be cleaned and returned 
the next afternoon, to the best of his recollec(tion, a t  about 2:30 or 
3:00 p. m. to  get them and they were not ready t o  deliver. 

"7. Petitioner Walter English told J. P. Thomas when interviewed 
on November 12, 1956, that  he and the other two petitioners left 
Raleigin some time during the afternoon of Friday, November 9, 
1956, and went to Columbia, South Carolina, and suggested that  
police officers in Columbia, South Carolina, and people a t  Club 
Diamond near that City might remember seeing them. 

"8. None of the petitioners were represented by counsel a t  their 
trial a t  the January Term 1957 of Onslow Superior Court. None of 
them requested the presiding judge to appoint counsel for defense. 
None of them made any complaint to the Court a t  that  time that  
they had been denied the privilege of communicating with counsel 
or  relatives or that they had not been given an opportunity to  have 
witnesses summoned for their defense. 

"9. All the petitioners are mature adult persons and petitioners 
English and Wheeler have been tried in Court for serious crimes 
several times before and upon conviction thereof have served pri- 
son sentences. 

"Upon the foregoing facts the Court concludes as a matter of law 
that none of the petitioners have been deprived of any rights guar- 
anteed to them under the Constitution of North Carolina, or under 
the Constitution of the United States. 

"NOW, THEREFORE, it is by the Court ORDERED, AD- 
JUDGED,  AND DECREED that petitioners are not entitled to  
any relief under the provisions of G.S. 15-217 et  seq., and further 
that  the petition be dismissed. This 8th day of March, 1958." 
The petitioners excepted and appealed. 

Malcolm B. Seawell, Attorney General, T. W. Bruton, Ass't. Attor- 
ney General, for the State. 

John U'. Hinsdale for petitioners, appellants. 
A J e f l e r ~  Bivina for Mvrtle Oliver, appellant. 

HIGGINS, J. By this proceeding the petitioners seek a new trial 
under the North Caro!ina Post Conviction Hearing ilct, claiming that 
during imprisonment and trial their fundamental rights under Article 
I, Sections 11 and 17, Constitution of North Carolina, and under the 
Due Process Clause of the 14th Amendment to the Constitution of 
the United States had been denied them. 

The Post conviction Hearing Act is not a substitute for appeal. I t  
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cannot be used to raise the question whether errors were committed 
in the course of the trial. The inquiry is limited to a determination 
whether the petitioners were denied the right to be represented by 
counsel, to have witnesses, and a fair opportunity to prepare and to  
present their defenee. Miller v. State, 237 N.C. 29, 74 S.E. 2d 513; 
C.J.S. 16A Sec. 579, p. 617 et seq., and cases cited; Am. Jur. 12, Sec. 
573, p. 267. The question whether these rights have been denied, is 
one of law. State v. Hackney, 240 N.C. 230, 81 S.E. 2d 778; State v. 
Gibson, 229 N.C. 497, 50 S.E. 2d 520; State v .  Farrell, 223 N.C. 321, 
26 S.E. 2d 322; State v .  Whitfield, 206 N.C. 696, 175 S.E. 93; State v- 
Garner, 203 N.C. 361, 166 S.E. 180. 

While this Court is bound by the findings of fact made by the court 
below if supported by evidence, it is not bound by that court's con- 
clusions of law based on the facts found. Miller v. State, supra. 

The petitioners were arrested together the day following the robbery 
and after arrest were deprived of all money and other personal effects, 
According to the court's finding, "being unable to give bond (petition- 
ers) were imprisoned from the time of their arrest until their trial. 
They were kept in separate jails and not allowed to  communicate 
with one another. They were moved from jail to jail several times 
between the date of the arrest and the date of their trial." 

In  Paragraph 9 the petitioner English alleges he was denied t h e  
right to phone or write his sister in Washington, D. C. "The jailer 
said he had orders from the sheriff not to permit your petitioner to 
communicate with anyone." The solicitor "neither admitted nor de- 
nied." The jailer and the sheriff did not answer. The only evidence in 
the record that either petitioner actually got a message beyond the  
confines of the jail was that Oliver was permitted to talk to her sister 
by phone and the jailer admitted he did not know whether that was 
before or after the trial. The attempt by Wheeler to get a message to 
his brother in Wake Forest by SBI Agent Thomas was thwarted by 
the failure of Thomas to deliver the message. The attempt of English 
to identify the haltter produced nothing except two unfulfilled promises 
made by SBI Agent Thomas to look for him. 

So the court's conclusion, "Petitioners were not denied the right t o  
communicate with counsel nor were they denied the right to commu- 
nicate with their relatives," is not supported by evidence. All affirma- 
tive evidence is to the effect that the opportunity was denied them. 
The rights of communication go with the man into the jail, and reason- 
able opportunity to exercise them must be afforded by the restraining 
authorities. In this connection attention is called to the provisions of 
G.S. 15-47: ". . . it shall be the duty of the officer making the arrest 
to permit the person so arrested to communicate with counsel and 
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friends immediakly, and &he right of such persons to communicate 
with counsel and friends shall not be denied." The denial of the oppor- 
tunity to exercise a right is a denial of the right. 

This Court realizes the difficulty attending any attempt to lay 
down and apply general rules dealing with such constitutional rights 
as are here involved. After all, each case must be decided on its own 
facts. I n  this particular setting, however, we think the court's find- 
ing of fact No. 3 is sufficient within itself to require that  the case go 
back for a new trial. The Sitate has elected to prosecute the three de- 
fendants In a single bill of indictment containing one count charging 
a joint offense. The victim testified as to  the identity of Wheeler and 
English as the actual perpetrators, and other witnesses offered testi- 
mony tending t o  show that  the three defendants were togather both 
before and after the offense. While the indictment does not contain 
a conspiracy count, nevertheless, we may assume the State empha- 
sized the petitioners' associa%ions together both before and after the 
robbcry as proof they acted together in committing the offense. Such 
being the background, evidence tending to show English was in RR-  
leigli a t  the time of the offense would tend materially to weaken the 
State's vase. 

I n  the light of the foregoing circumstances, i t  follows as a matter 
of course the three petitioners were entitled to confer together as to 
their joint defense to the joint charge. Each was entitled to know 
what facts and circumstances the others could contribute t o  the de- 
fense. The record shows this right was denied. Each mas given a sep- 
arate hearing. The bill of indictment charging a joint offense was 
not returned until the term at which the trial took place. Nothing 
in the record indicates either defendant was advised of the joint 
charge until the case was called for trial. The court's finding No. 3 
furnishes proof that  the right to prepare for trial was denied. Due 
process of law implies the right and opportunity to be heard and to 
prepare for the hearing. Holding v. Hardy, 169 US.  366, 16 C.J.S., 
p. 573; illooney v. Holohan, 294 U .  S .  103. 

Did the petitioners waive their rights by failing to conlplain to the 
court a t  the time of arraignment? Neither had been "allowed" to com- 
municate with the others since their arrest two months previously. As 
they were led into court they were confronted by the State's prose- 
cutor, ready for trial with his investigators and witnesses. Each de- 
fendant was in ignorance of what the others were able to offer in de- 
fense. Each was wi,thout an attorney, relative, or friend. I t  is scarcely 
surprising, therefore, that  all were overwhelmed a t  the prospect of 
facing trial upon a charge which carried the same maximum punish- 
ment as murder in the second degree. Even though they were mature 
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persons and the men not altogether strangers to court proceedings, 
nevertheless, their failure a t  the time of arraignmenlt to complain to 
the court was not a waiver of their constitutional rights. 

We suggest that i t  is the duty of officers of (the law, upon request, 
to  make a reasonable effort to notify relahives of persons held in jail 
charged with serious offenses. Likewise, persons jointly charged have 
the constitutional righmt, as a part of their trial preparations, to  confer 
together as to their joint defense. This ~ i g h t  is neither withdrawn nor 
abridged by reason of fear on the part of the investigating officers that 
from s conference they may evolve a bogus defense. 

We have admiration and respect for the able and painstaking judge 
who conduoted the post conviction hearing in this case. However, on 
the record as it comes to us we are unable to  join in the view that 
the petitioners' constitutional rights have been afforded them. We 
think the records and his own findings require decision to the contrary. 
For the reasons herein set fonth, it is ordered that the verdict and 
judgment be set aside and that there be a 

New Trial. 

PARKER, J., not sitting. 

CARL F. SPAUGH, SR., AND WIFE, OPAL SPAUGH v. 
CITT O F  WINSTON-SALEM. 

(Filed 19 November, 1958.) 

1. Appeal and Error 8 51- 
Where defendant introduces evidence, only the correctness of the 

denial of its motion for judgment of nonsuit a t  the close of all the evi- 
dence is presented for dccision. G.S. 1-183. 

2. Trial 8 231- 
Nonsuit is properly allowed whcn there is a material variance be- 

tween plaintiff's allegation and proof, and whether there is such f a h l  
rariance must be resolved in the light of the facts of each case. G.S. 
1-16s. 

8. Pleadings g 8a- 
9 cause of action ~ n s i s t s  of the facts nlleged in the complaint. G.S. 

1-122. 

4. Municipal Corporations s 14& 
Where plaintiffs sue for permanent damages to their lands resulting 

from the discharge of sewage into a stream by defendant municipality, 
and offer evidence that their land was being damaged therefrom, there 
is no variance between plnintiff's allegation and proof so as to justify 
nonsuit, notwithstanding that the court, upon defendant's evidence that 
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the nuisance would be abated by a detlnite date, submits the issue as 
to temporary rather than permanent damage. 

PARKER, J., riot sitting. 

APPEAL by defendant from Gwyn, J., April 21, 1958, Term, of 
FORSYTH. 

In  ,two separately stated causes of action, plaintiffs alleged the 
facts summarized in the following three numlbered paragraphs. 

1. The first cause of action relates to damages to  their home place, 
containing about 42 acres, located in Forsyth County, south of Win- 
&ton-Salem, about 100 yards from Salem Creek. The second cause of 
action relates to damages to a different tract, containing about 33% 
acres, located partly in Forsyth and partly in Davidson Counties, 
which includes a part of the bed of Salem Creek. The basis of each 
cause of action is the pollution by defendant of Salem Creek by 
emptying therein raw and partly and inadequately treated sewage. 

2. First cause of action. Their home place, by reason of the noxious, 
offensive and nauseating odors emanating from the sewage emptied 
by defendant into Salem Creek, had become unfit for use and human 
habitation. The acts of defendant created and mused a continuing and 
recurring nuisance, constituting a taking of their property, whereby 
ib market value was destroyed. Plaintiffs were damaged thereby in 
the ,sum of $25,000.00. 

3. Second cause of action. Plaintiffs had used the part of the bed of 
Salem Creek included in their 33% acre tract for many years for the 
purpose of pumping sand out of the creek and selling it to the public, 
principally for use in construction work. The sand in the creek 
bed on their property, by reason of said pollution of Salem Creek by 
defendant, had become unusable and unmarketable. On account of 
said continuing and recurring nuisance, constituting a taking of their 
property, plaintiffs were damaged in the amount of $5,000.00. 

Answering, defendant admitted (1) that its sewage disposal or 
treatment plant then in use had been in operation since 1926; and (2) 
that since August, 1956, it had been necessary, as a temporary measure 
only, to empty small and limited amounts of untreated sewage, from 
a new outfall sewer line, into Salem Creek. Defendant denied that 
plaintiffs' properties had been damaged as alleged. 

In  its further answer and defense, defendant alleged, in substance, 
that it h,ad become necessary, by reason of the extension of its city 
limits and the increase in population, to enlarge its sewage treatment 
facilities; that  it was then constructing a new and modern sewage 
treatment plant on land purchased for that purpose; that construc- 
tion thereof was commenced in 1956 and would be completed in May, 
1959, a t  which time all sewage collected by defendant would flow 
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through said plant and be treated in ti highly efficient and satisfactory 
manner; and that the use of the new outfall sewer line, through which 
a small and limited amount of untreated sewage flowed into Salem 
Creek, would cease upon completion of the new plant in May, 1959. 

I n  addition, defendant pleaded (1) G.S. 1-53, ithe two year statute 
of limirtacti~ons, in bar of plaintiffs' right to recover "for any and all 
such conduct on its part, and any damages therefrom which accrued 
or occurred more than two years prior to the presentation of claim 
therefor by plaintiffs on June 2, 1957"; and (2) Sec. 115 of the 
Charter of the City of Winston-Salem, requiring that all claims or 
demands against the City of Winston-Salem be presented within 90 
days after such claim accrued, in bar of plaintiffs' right to recover 
"for any and all such conduct on its part, and any damage therefrom 
which accrued or occurred prior to about the first day of April, 1957." 

Both plaintiffs and defendant offered evidence in support of their 
respective allegations. 

At the close of the cvidence, the court overruled defendant's mo- 
tion for judgment of involuntary nonsuit. Thereupon, the court sub- 
mitted the following issues, answered by the jury as indicated, to wit: 

"1. I s  the plaintiffs' cause barred by the three-year statute of lirni- 
tatlons, as alleged in the Answer? Answer: Yes, except from June 24, 
1954. 

"2. Has the defendant damaged th? home tract of the plaintiffs by 
operation and maintenance of its sewer system? Answer: Yes. 

"3. What amount, if any, is the defendant indebted to the plain- 
tiffs because of temporary damages to the home tract? Answer 
$1500.00. 

"4. Did the defendant damngc the sand producing lands of the 
plaintiffs by the operation and nwintenance of its sewer system? 
Answer: Yes. 

"3.. What amount, if any, is the defendant indebted to the plain- 
tiffs because of the temporary damngc to their sand producing lands? 
Answer: $1200.00." 

The court entered judgment in accordance with the verdict. De- 
fendant exccpted and appealed. 

Deal, Hutchins & Minor for plain t i f f s ,  appellees. 
IVo~nble, C'arlvle, Sandridge & Rice for defendant, appellant. 

BOBBITT, J. Defendant's only assignments of error are based on its 
exceptions to the overruling of its motions for judgment of nonsuit. 
The only motion to be considered is that made by defendant at. the 
close of all the evidence. G.S. 1-183; Murray v. ~ y a t t ,  245 N.C. 123, 
128, 95 S.E. 2d 541. 
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While the record is silent as to the ground(s) on which defendant 
based its motion for judgment of nonsuit when i t  was considered and 
overruled by Judge Gwyn, defendant asserts here a fatal variance 
between plaintiffs' allegata and probata as the ground on which its 
motion should have been allowed, citing Andrews v. Bruton, 242 N.C. 
93, 86 S.E. 2d 786, !and similar cases. The rule is well established tha t  
judgment of nonsuit is proper when there is a fatal variance between 
a plaintiff's allegata and probata. Whether the variance is t o  be deem- 
ed materlal (fatal) must be resolved in the light of the facts of each 
case. G.S. 1-168; Dennis v. Albemarle, 242 N.C. 263, 87 S.E. 2d 561. 

The gist of defendant's argument is that  plaintiffs alleged a cause 
of action to  recover permanent damages based on "a permanent and 
continuing and recurring nuisance upon the plaintiff's lands"; and 
that, since  lai in tiffs did not seek or allege damages of a temporary 
nature, the court erred in overruling defendant's motion for nonsuit. 

To  consider defendant's position in proper perspedive, i t  should 
be noted that  defendant did not bring forward any exception relating 
to what transpired prior or subsequent to the overruling of its mo- 
tion for judgment of nonsuit. Whether there was a fatal variance be- 
tween plaintiffs' allegata and probata was determinable a t  the con- 
clusion of all the evidence. Errors, if any, occurring thereafter, have 
no bearing upon the correctness of the court's ruling on defendant's 
motion for judgment of nonsuit. 

As stated by Barnhill, J. (later C. J.) ,  in Clinarcl v .  Kernersville, 
215 N.C. 745, 748, 3 S.E. 2d 267: "An action by a landowner against 
a municipality or corporation possessing the right of condemnation 
for the maintenance of a continuing nuisance which adversely affects 
the vaiue of plaintiffs' land is, by a demand for permanent damage 
either by the plaintiff or by the defendant, converted into an action 
in the nature of a condemnation proceedings for the assessment of 
damages for the value of the land or easement taken. The assessment 
of permanent damages for the maintenance of a continuing nuisance 
as here alleged and the payment of such damages vests the defendant 
with an eascinent entitling it to a continued use of the property in 
the same manner.') Whether permanent damages may be awarded 
does not depend upon the consent of both partics as in a similar 
aotion against a private m~anufacturing corpdration. Aydlett v. B y -  
Products Co., 215 N.C. 700, 2 S.E. 2d 881. 

A cause of action consists of the facts alleged in the complaint. 
G.S. 1-122; Lassiter v .  R. R., 136 N.C. 89, 48 S.E. 642. Plaintiffs al- 
leged damages to  their lands on account of the pollution of Salem 
Creek by defendant. True, plaintiffs alleged and sought to  recover 
permanent damages and offered much evidence in support of these 
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allegations. (Note: Defendant abandoned d l  its exceptions t o  the 
drnission of such evidence.) Nothing else appearang, plaintiffs were 
entitled to recover permanent damages for the panti~al taking of their 
Lands, vesting in defendant a permanent easement, in accordance 
with legal principles declared and applied in Clinurd v. Kernersville, 
supra; S.  c., 217 N.C. 686, 9 S.E. 2d 381, and in Eller v. Board of Edu- 
cation, 242 N.C. 584, 89 S.E. 2d 144; S. c., 244 N.C. 529, 94 S.E. 2d 
478. 

We need not determine whether plaintiffs, when all the evidence 
is oonsidered, were entitled to have submittedi an issue as to perma- 
nent damages. Suffice to say, there was no variance between plaintiff@' 
allegata and probata. 

Defendant, in support of its allegations, offered evidence tending to 
show that the damage, if any, to plaintiffs' lands caused by the pollu- 
tion of Salem Creek would be abated upon completion of its new 
and modern sewage treatment plant. The court, (not the jury,) ac- 
cepted such murances, and in reliance thereon limited plaintiffs' re- 
oovery to temporary damages. Nothing in the record suggests that  
this was done a t  the instance of pl~aintitis or that  plaintiffs a t  any 
time changed their theory of the act3on. RaOher, the clear imlplication 
is that  the oourt adopted defendant's (theory of the action and mb-  
m i t M  issues appropriate thereto. Under such circumstances, de- 
fendant may not, after trial, defeat plaintiffs' right to  reclover on 
the ground th,at they did1 not specifically allege and seek to recover 
temporary damages. 

Whether plaintiffs were entitled to  recover permanent damages or 
temporary damages, the basis of reoovery was the damage to their 
lands on account of the pollution of Salem Creek. When the court, 
under the circumstances here discl~osed, limited the ertent of plain- 
tiffs' recovery to temporary damages, it was not inappropriate for 
the court to proceed on the lhheory that  plaintiffs' allegations of dam- 
ages resulting f ~ o m  a permanent taking embraced a lesser claim for 
damages if plaintiffs were restricted by the oourt to the temporary 
d~arnages they sustained during a limited period. Virginzn Ry. & 
Power Co. v .  Ferebee, 115 Va. 289. 78 S.E. 556. 

City of Austin v .  Bush, Court of Civil Appeals of Texas, Austin, 
260 S.W. 300, and Ehlert v .  Galveston H .  R. S. A. Ry. Po., C m r t  of 
Civil Appeals of Texas, Galveston, 274 S.W. 172; cited by defendant, 
oontain datements to the effect that  a landowner is not entitled to  
have his cme submi~tted to the jury on an issue as  to  temporary dam- 
ages when his allegations assent permanent damages and nothing else. 
Since the cited oases are not controlling in this jurisdiction, we need 
not explore the factual distinctions between them and the case at 
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hand. In  City of Austin v, Bush, supra, these fiacts are IW: The 
landowner allegedr permanent damages on account of a nuieame wus- 
ed by the operation of the city's sewage disposal plant. The wurt 
submitted issues relating solely to permanent damages. The city, un- 
der i h  general denial, had offered evidence tending to show thwt 
it had abated the nuisance and that the matters of which the Iand- 
owner complained were occasioned by carelesness of its employees 
or by accident and\ were therefore temporary in character. The error 
for which a new trial was awarded was the m u r t ' ~  failure to submit 
to the jury an issue as to whether the alleged nuisance wais of a perm- 
anent or temporary character. 

True, as defendlant contends, citing Oates v. Mfg. Co., 217 N.C. 
488, 8 S.E. 2d 605, in actions to  reoover (temporary damages the rule 
as to the measure of damages is different from that applioable in 
actions to recover permanent damages. But plaintiffs, in addittion to 
their evidence relating to permanent damages, offered evidence rele- 
vant Ito temporary dmages ;  and i t  is presumed that  the count cor- 
redly instructed the jury as to the evidence and the memure of dam- 
ages relevant to the recovery of temporary damages. Moore v. 
Humphrey, 247 N.C. 423, 432, 101 S.E. 2d 460. 

Defendant brought forward nlo exception which, if allowed, would 
ms t i t u t e  a ground for a new trial. 11t would appear (that plaintiffs' 
recovery was not excessive. 

No error. 

PARKER, J., n.ot sitting. 

EAROLD L. BELL, A D ~ ~ I ~ I S T R A T O K  OF THE ESTATE OF MARCIA JEANETTE 
BELL, DECEASED r. J. BANKS HANKIN'S. 

(Filecl 19 Norember, 1958.) 

1. Death 8 & 
Right of action for wrongful death is sol el^ statutory, and the statute 

gives but one cause of action for damages for the deabh of a pemon, and 
ordinarily the administrator may not sue successively different parties 
upon allegations that  their wrongful acts, respectively, produced the 
death of his intestate. G.S. 28-173. 

2. Death 8 6: Executors and Adrninist~rators 8- 
A personal representative has the right to negotiate and compromise 

a statutory cause of action for wrongful death. 

3. Torts  8 9a: Physicians and Surgeons 8 14: Negligence 1& 
A negligent injnry gives rise to but a single cause of action for all 
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damages, past and prospective, suffered in consequence of the wrongful 
or negligent acts, including damages for negligent treatmeat by a phy- 
sician or surgeon if the injured person exercises due care in selecting 
his physician or surgeon and in procuring treatment, and therefore a 
release of the orlginal tont-feasor bars a n  action for malpractice. 

4. Death @ 8: Judgment8 $ 82: Physicians and  Surgeons $ 14- 
Where the administrator institutes action for wrongful death against 

persons alleged to be solely responsible therefor and compromises the 
action by a consent judgment for  a substantial sum, such judgment is a 
bar to the administrator's right to institute a subsequent action for 
wrongful death against a physician or surgeon for negligent treatment 
of the original injuries, the administrator having knowledge, actual or 
con&ructire, regarding the action for malpractice a t  the time of the 
institution of the action against the original tort-feasors. 

APPEAL by plaintiff from Preyer, J., March 31, 1958 Civil Term 
of DAVIDSON. 

This is an act.ion instituted by the plaintiff, as administrator of 
the estate of Marcia Jeanette Bell, to recover damages for the wrong- 
ful death of his intestate, against the defendant, who is a physician 
and surgeon. 

The plaintiff alleges in his complaint that his intestate was in- 
jured in an auton~obile accident on 23 November 1955 a t  about 10325 
p.m.; that subsequent to the accident and on the night thereof she 
was taken to the Lexington Memorial Hospital where the defendant, 
who was the physician and surgeon on duty a t  the time, undertook the 
examination and treatment of the decedent's injuries; that after a 
short examination plaintiff's intestate was advised to  go home. Sev- 
eral hours later she began to suffer severe headaches. She was carried 
back to the hospital about 3:30 a.m. on the morning of 24 November 
1955, where, upon examination by another physician, i t  was found 
she had sustained a fracture of the skull and a cerebral concussion, 
neither of which had been discovered or treated by the defendant. 
She died a t  5:00 p.m., 24 November 1955, from respiratory failure 
caused by cranio-cerebral injuries. 

Prior to the institution of the case a t  bar, the plaintiff in this 
action, on 26 April 1956, instituted an action against the drivers and 
owners of the cars involved in the accident to recover for the wrong- 
ful death of his intestate. He  alleged that  her death was due solely 
to and was the result of the joint and several negligent acts of said 
defendants. The plaintiff prayed for judgment in the amount of 
$106,380.00. 

At the September Civil Term 1957 of Davidson County, pending 
the trial in said action, a consent judgment mas entered into award- 
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ing the piaintiff the sum of $11,833.34, The judgment was consented 
to by the plaintiff and his attorneys of record and by the attorneys 
for the defendants, and was approved by the Presiding Judge. The 
judgment has been paid and satisfied in full and the plaintiff has re- 
ceived the proceeds therefrom. 

Among other things, the aforesaid judgment provided, "It is fur- 
ther understood and agreed that, upon the payment of said amounts 
by the respective defendants, the same shall operate as a full, final 
and complete settlement of all matters and things between the plain- 
tiff and said respective defendants, and particularly in settlement of 
all matters and things set forth in the pleadings filed in this cause." 

Approximately two months after the above judgment had been en- 
tered in the original action for wrongful death, and two days before 
the statute of limitations would have run, the plaintiff instituted this 
action. The defendant filed an answer to the plaintiff's complaint and 
set up the judgment in the former action as a plea in bar. The wur t  
sustained the plea in bar and dismissed the action. 

The plaintiff appeals, assigning error. 

Hall & Thornburg for plaintiff, appellant. 
Charles W. Mauze, Walser & Brinlcley for defendant, appellee. 

DENNY, J. The question posed for our comiderakion and dekrrni- 
nation is simply this: Where a plaintiff instibuta an action to re- 
cover damages for the wrongful death of his intestate against per- 
sons alleged to be solely responsible for her injuries and death and 
thereafter the action is compromised by the entry of a consent judg- 
ment for s substantial sum, is said judgment a bar to the plaintiff's 
right to maintain a subsequent action for the wrongful death of his 
intestate against a physician or surgeon for negligent treatment of 
the original injuries? 

The right to maintain an action to recover damages for the wrong- 
ful death of a human being, occasioned by the negligent or other 
wrongful act of another, did not exist a t  common lam. Colyar v .  Motor 
Lines, 231 N.C. 318, 56 S.E. 2d 647; Wilson zl. Massagee, 224 N.C. 
705, 32 S.E. 2d 335, 156 A.L.R. 922; Hinnant v. Power Co., 189 N.C. 
120, 126 S.E. 307, 37 A.L.R. 889; 16 Am. Jur., Death, section 44, page 
35. The right to maintain such an action is given by statute, patterned 
after Lord Campbell's Act, passed in England in 1846, our statute 
being G.S. 28-173. However, we kn'ow of no statutory aurthorirty or 
judicial decision which authorizes a party to maintain a second cause 
of action for wrongful death, after such party has brought an action 
therefor bottomed on the alleged negligence of the joint tort-feasors 
who caused the original injuries and has obtained a judgment or made 
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a compromise settlement in his favor with one or more of the joint 
tort-feasors in the first action. 

I t  is said in 16 Am. Jur., Death, section 151, page 103, "It is fre- 
quently held that statutes authorizing an action for damages for 
wrongful death contemplate only one cause of action for damages for 
the death of a person and t4hat, in the absence of fraud, if an action 
is brought and a judgment recovered by any of those entitled to sue, 
the judgment is conclusive upon other persons and the riglit given by 
the statute is exhausted." 

It is likewise said in 25 C.J.S., Death, section 47 ( a ) ,  page 1144, 
"In the absence of statute, a release or compromise and settlement 
with one of the several wrongdoers is a bar to an action for death 
against the others." 

Furthermore, a personal representative has the right to negotiate 
and compromise a statutory cause of action for wrongful death. 
McGill v. Freight, 245 N.C. 469, 96 S.E. 2d 438. 

The weight of authority in this country is to the effect that a gen- 
eral release executed in favor of the one responsible for the plaintiff's 
original ~n ju ry  precludes an action against the physician or surgeon 
for damages incurred by the negligent treatment of the injury. See 
40 A.L.R., 2d Anno-Physician-Original Tort-feasor-Release, page 
1079, where the 'authorities from twenty-one jurisdictions are collected, 
including North Carolina. 

The case of Smith v. Thompson, 210 N.C. 672, 188 S.E. 395, cited 
and relied upon by the defendant, seems to support his position. There, 
plaintiff had been injured in a motorcycle accident and had given 
the driver and owner a release which expressly covered medical ex- 
penses in oonsideration of payment to  her of a stated sum of money. 
She then brought suit against the physician who had treated her for 
malpractice, in which suit judgment was entered on the pleadings. 
Upon defendant's plea that the release barred (any action against 
him, upon appeal to this Court the ruling of the lower court was 
affirmed. This Court said: "The rule of law in actionable negligence 
cases of this kind for damages is well settled. In Ledford v. Lumber 
Co., 183 N.C. 614 (616-17), is the following: 'In cases like the one 
a t  bar, if the plaintiff be entitled to recover a t  all, he is entitled to 
recover as damages one compensation-in a lump sum-for all in- 
juries, past and prospective, in consequence of the defendant's wrong- 
ful or negligent acts. These are understood to embrace indemnity for 
actual nursing and medical expenses * * * . ' In Sircey v. ReesJ Sons, 
155 N.C. 296 (299), we find: 'A plaintiff is entitled to but one satis- 
faction of his muse of action, whether but one or many m y  be 
liable, or whatever the form ,of action may be.' " The court ,also 
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quoted inter alia from Ednmndson v. Hancock, 40 Ga. App. 587, 
151 S.E. 114, wherein the Georgia Court was quoting from Martin v. 
Cunningham, 93 Wash. 517, 161 P 355, [ ' ' * * * It is la well settled 
doclt~ine of the law that complete sati'sfaotion for an injury received 
from one person in considwation of his release operates to discharge 
all who are liable therefor, whether they be joint or several wrong- 
doers.' " 

In Lane 2!. R. R., 192 N.C 287, 134 S.E. 855, Connor, J., speaking 
for the Court, said: "In the case of torts, the general rule is that the 
wnmgdloer is liable for any injury which is the natural and probable 
consequences of his misconduclt. Such liability extends not only to 
injuries which are directly and immediately aaused by his 'act, but 
also to such consquenti~al injuries, as aocording to the common ex- 
perience of men, are likely to result from suoh act. * * * If the in- 
jured person exercises due care to have the injury properly treated, 
the reuslt of th'e treatment, if not beneficial, cannot affmt the dam- 
ages, whioh he would, otherwise be entitled to  recover of the wrong- 
d'oer, by whose wrongful act he was injured. If the trerttment of the 
injury, pmcured by the injured panty, in the exercise of due oare, is 
beneficial, and reduces the damages resulting from the act of omis- 
sion of the wrongdoer, such reduction relieves [the wrongdoer pro tanto; 
if such treabment is not beneficial, and results in i n c r e d  or addi- 
tional damages, the wrongdoer whose act or omission made the treat- 
ment necessary or proper must be held liable for such additional or 
increased damages. " 

In Restatement of the Law of Tonts, Volun~e 2, section 457, it is 
said: "If the negligent actor is lilable for another's injury, he is alm 
liable for any additional bodily harm resulting from acts done by 
third persons in rendering aid which the other's injury reasonably 
requires, irrespeotive of whether such acts are done in a proper or 
negligent manner." Thompson v. Fox, 326 Pa. 209, 192 A 107, 112 
A.L.R. 550; Feinstone v. Allison Hospital, Inc.. 106 Fla. 302 143 So. 
251; Wells v. Gould, 131 Me. 192, 160 A 30; ddams v. DeYoe, 11 N.J. 
Misc. 319, 166 A 485; Milks v. McIver, 264 X.Y. 267, 190 N.E. 487; 
Hooyman v. Reeve, 168 Wis. 420, 170 N.W. 282. 

Iit is said in Feinstone v. Allison Hospital, Inc., supra, "Complete 
satisfaction for an injury received from one pepson in consideration 
for hie release operates to discharge all who tare liable therefor, 
whether .joint or several wrongdoers." 

In Wells v. Gould, supra, the Court held: " * * + a settlement with, 
and release of, all rights to recover against the original tmt-feaeors 
by the injured person, operates as a bar to another action for mal- 
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practice against the physician or surgeon who treated and aggravated 
the injury. (Citations omitted.) 

"The result is the same, we think, when the injured person brings 
suit on his claim against the original wrongdoer and receives satis- 
faction of his judgment. His cause of action there is single and indi- 
visible, and includes all damages which naturally result from the 
original injury or any part of it. (Citations omitted.) His acceptance 
of satisfaction of the judgment reoovered has the same effect as a re- 
lease. It extinguishes his cause of action against other tort-feasors 
liable for the same injury and bars action against them." 

In the case of Milks v. McIver, supra, the Court said: "The rule is 
now well established that a wrongdoer is liable for the ultimate re- 
sult, though the mistake or even negligence of the physician who 
treated the injury may have increased the damage which would other- 
wise have followed from the original wrong. * * * I n  such case satis- 
faotion by the original wrongdoer of all damages by his wrong bars 
action against the negligent physician who aggravated the damage. 
The law does not permit a double satisfaction for a single injury." 

I n  the instant case, the plaintiff knew or had a reasonable oppor- 
tunity to know all about the defendant's conduct in connection with 
the examination and treatment of his intes~tate a t  the time he insti- 
tuted his original action for her wrongful deahh. More than five 
months elapsed between the death of his intestate and the institu- 
tion of that action. With full knowledge of the existing facts, the 
plaintiff elected to sue the drivers and owners of the cars involved 
in the accident, and alleged in his complaint "That the death of the 
said Marcia Jeanette Bell, the plaintiff's intestate, was due solely to 
and was the result of the joint and several negligent acts of the de- 
fendants concurring and proximately causing the said death of plain- 
tiff's intestate * * *" 

We hold that the consent judgment pleaded in bar of plaintiff's 
right to maintain this action constitutes a general release, and is a 
bar to the maintenance of this action. 

The ruling of the court below will he upheld. 
Affirmed. 

PARKER, J., not sitting. 
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(Filed 19 November, 1958. ) 

1. Criminal Law 8 1: Municipal Corporations 8 40- 
Notwithstanding the broad provisions of G.S. 14-4, the violation of 

a municipal ordinance cannot be a criminal offense if the ordinance is 
invalid. 

2. Municipal Corporations 8 6- 
Municipal corporations a re  creatures of the General .kmembly and 

can have only such powers as  a re  expressly conferred by the General 
Assembly o r  such a s  a r e  necessarily implied by those expressly given. 

$3. Municipal Corporations 8 8g: Cemeteries 8 1- 
A municipal corporation has no power to provide by ordinance that  a 

fee be charged for the setting of a marker a t  a grave in the municipal 
cemetery when such marker is not purchased from nor set by the mu- 
nicipality, and no part  of the charge for such setting is to be used in 
the perpetual care fund of the cemetery, and such charge is not a n  in- 
spection fee. G.S. 160-2(3), G.S. l60-200(22), G.S. 16O-200(23), G.S. 
160-258, G.S. 160-259. Grave constitutional questions would be raised by 
a statute giving a municipality such advantage in a business engaged 
in for economic gain in its proprietary capacity. 

4. Municipal Corporations 8 Ha- 
While the General Assembly may authorize a municipal corporation 

to engage in a business for public benefit and to extend such power be- 
yond its corporate limits, such authority does not confer upon the mu- 
nicipality the right to exclude competition in the territory served. 

PARKER, J., not sitting. 

APPEAL by defendant from Preyer, J., May 1958 Term of IREDELL. 
Defendant; was tried and convicted in the recorder's court on a war- 

rant which charged violation of an ordinance of Mooresville. He ap- 
pealed to the Superior Court where a special verdict was returned. 
Summarized, the facts found by the special verdict are: Mooresville, 
a municipal corporation, on 4 March 1957 adopted an ordinance with 
respect to  public and private cemeteries and particularly Glenwood 
Memorial Cemetery owned by the town. The ordinance prohibits 
monuments or stones of any kind but permits bronze tablets and 
markers, which are required to  be set level with the ground a t  the 
head or foot of a grave except family markers which may be set in 
the center of the plot. The ordinance specifically provides: "MTORI< 
TO BE DONE BY TOWN. All grading, landscape work and im- 
provemenls of any kind; all care on graves; all planting, trimming, 
cutting and removal of trees, shrubs and herbage; all openings and 
closings of graves, all interments, disinterments and removals, and all 
memorial settings and monument foundations shall be made by the 
Town." It also provides: "DUTY OF TOWK TREASURER. 12, shall 
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be the duty of the Town Treasurer to deposit and distribute all sums 
in payment of lots, memorials and cemetery services to the General 
Fund and to the Perpetual Gare Fund according to the schedule given 
in Section VI of this ordinance." 

Section VI of the ordinance fixes the price of lots dependent on 
location and grave capacity. One-half of the sale price of each lot is 
allocated to  a perpetual care fund and the other one-half t o  the town 
general fund. It also fixes the price charged by the town for various 
types of markers sold by it, which price includes the cost of setting. 
Thirty per cent of the sales price is set aside for the perpetual care 
fund and approximately fifteen per cent is set aside for the town's 
general fund. A scale of charges for setting memorials is prescribed 
when they are not purchased from the town. For setting a memorial 
of the kind involved in this case the charge is $40, $12 of which is 
allocated to the perpetual care fund and $28 to the town's general 
fund. That  section further provides: "When the memorial is not 
furnished by the Town, the setting charge shall be remitted before 
setting." Section XVI of the ordinance entitled "Perpetual Care" pro- 
vides in subdivision 3: "The term 'Perpetual Care' shall in no case 
be construed as meaning the maintenance, repair or replacement of 
uny grave markers placed upon lots or graves . . ." 

Subsequent to  the adoption of the ordinance, R.  W. Howard pur- 
chased from the town a lot in Glenwood Cemetery. Howard, to mark 
his father's grave, purchased a bronze marker from defendant, who 
set the marker, without paying or tendering the charges for setting 
as set out in the ordinance. 

Defendant has been engaged in the business of selling cemetery 
markers and setting foundations therefor for a period of ten years. 
He is qualified to  do such work and was licensed by the State of 
North Carolina to engage in the business of a marble yard. 

Defendant appeals from the adjudication of guilt based on the 
special verdict. 

Attorney General Seawell and Assistant Attorney General Bruton, 
for the State. 
Baxter H .  Finch an,d IZaymer & Rayn~er for defendant, appellant. 

RODMAN. J. Acting contrary to the provisions of a municipal ordi- 
nance is made a misdemeanor by statute, G.S. 14-4. Notwithstanding 
the all-inclusive language of the statute, guilt must rest on the viola- 
tion of a valid ordinance. If the ordinance is not valid, there can be 
no guilt. S. v.  Abernethy, 190 N.C. 768, 130 S.E. 619; State v. Prevo, 
178 N.C. 740, 101 S.E. 370. 

Defendant admits he acted as charged. He denies the power of 
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the town to  declare such act a crime because (1) the Legislature has 
not delegated such authority to  the town, and (2) if delegated, such 
delegation would do violence to sections 7, 17, and 31 of Art. I of our 
Constitution. 

We need only consider the question of the authority to enact the 
provisions which reserve to the town the exclusive right to set me- 
morial markers and require the payment of a special charge for setting 
such markers not purchased from the town. 

"A municipal corporation is a creature of the General Assembly. 
Ward v .  Elizabeth City, 121 N.C. 1, 27 S.E. 993. Municipal corpora- 
tions have no inherent power but can exercise such powers as are 
expressly conferred by the General Assembly or such as  are neces- 
sarily implied by those expressly given. S. v. Ray, 131 N.C. 814, 42 
S.E. 960; S. v .  McGee, 237 N.C. 633, 75 S.E. 2d 783." Davis v .  Char- 
lotte, 242 N.C. 670, 89 S.E. 2d 406; Laughinghouse v .  New Bern, 232 
N.C. 596, 61 S.E. 2d 802; Madry v .  Scotland Neck, 214 N.C. 461, 199 
S.E. 618; S. v .  Gulledge, 208 N.C. 204, 179 N.C. 883 ; G.S. 160-1. 

The Town of Mooresville was created by c. LXXI,  Private Laws 
of 1872-73. There is nothing in tha t  Act relating to cemeteries. We 
have found no amendment to  the charter of the town which expressly 
or impliedly authorizes the enactment here in question. None has 
been called t o  our attention. 

Since no special authorizntion has been given to  Mooresville, we 
look to statutes of statewide scope to ascertain if the power is in- 
cluded in the authority granted to all municipal corporations. An 
examination of pertinent statutes shows no specific authorizations. 

If the power is to be implied, i t  must, come from G.S. 160-2(3), 
160-200 (22)) 160-200 (36) which permit towns bo acquire llands for 
cemetery purposes, prohibit burials in any other placcs with authority 
to  "maintain cemeteries" and "regulate the manner of burial in such 
cemetery," or from G. S. 160-258 and 160-259 which authorize the 
creation of a fund for perpetually caring for and beautifying ceme- 
teries. 

Defendant does not challenge the power of the town to prescribe 
reasonable rules and regulations relating to the management of the 
cemetery including interment and disinterment of the dead, size of 
lots, location and number of graves on a particular lot, kinds, types 
and slzes of memorial monuments and markers, types and character 
of foundation for such monuments as may be erected, kind and size 
of shrubbery and other means used to beautify and sanctify the lots. 
H e  does not question the right of the town to engage in competition 
with him in selling memoria! markers. He  merely says tha t  i t  is not 
necessary to the proper exercise of the power given for the town to 
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exercise a lnonopoly in the business of setting memorial markers, a 
purely comnlercial enterprise, or by legislative fiat penalize its com- 
merci'al competition. 

That the charge is not an inspection fee required to  insure com- 
pliance with rules fixing the manner of setting is evident from the 
testimony of the city manager, a witness for the State. He  said: "In 
addition to  selling grave lots, the Town of Mooresville is in the busi- 
ness of selling bronze markers and is in competition with other sellers 
of bronze markers. The Town is also in the business of setting mark- 
ers in the cemetery . . . If a dealer in memorials other than the Town 
sells a marker or memorial to  an individual for a lot in this cemetery, 
the Town charges such dealer or the owner who purchases from tha t  
dealer, a setting charge for the right to  set a marker in the cemetery. 
The charge is specified in different amounts according t o  the type 
of menloriel that  is sold." 

The fact that  30% of such charge is a!located to  the Perpetual 
Care Fund with remainder going to the General Fund cannot change 
the character of the charge as a method of creating an advantage to  
the town in its commercial enterprise of selling and setting markers, 
nor can it  gain support from the statute which permits the creation 
of a Perpetual Care Fund. That  statute limits the right t o  make the 
charge to  the price fixed for the lot, a right which Mooresville has 
exercised; and this ordinance expressly provides that  the Perpetual 
Care Fund shall not be used for the maintenance of grave markers. 

The Legislature may authorize a municipal corporation to  engage 
in a business for public benefit and to extend those services t o  citizens 
beyond its corporate limits. Kennerly zl. Dallas. 215 N.C. 532, 2 S.E. 
2d 538. Nonetheless, as said in Grimesla?zd v. Washington, 234 N.C. 
117, 66 S.E. 2d 794; "But this legislative authority would not be re- 
garded as conferring the right to exclude competition in the territory 
served. Having the right to  engage in this business gives no exclusive 
franchise . . ." 

As said in Ohio v. Helveriny, 292 US 360, 78 L ed 1307: "When a 
state enters the market place seeking customers it  divests itself of its 
quasi sovereignty pro tanto, and takes on the character of a trader 

, 1 . . .  
Application of the rule is well illustrated in Slaughter v. O'Rerry, 

126 N.C. 181. There the municipality sought to  imply authority t o  
secure an economic advantage from specific authorization t o  engage 
in a particular business. Here specific authority to  engage in the com- 
inercial enterprise has not been granted. 

The stringency with which the rule limiting the application of a 
grant of authority to  a municipality to  engage in business for econo- 
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mic gain as generally applied is illustrated by McRae v .  Concord, 
108 A.L.R. 1450 with annotations; Taylor v. Dimmitt, 98 A.L.R. 995; 
notes to Andrews v. South Haven, Ann. Cas. 1918B 104. 

We find no statute which in our opinion impliedly gives the town 
the authority claimed. Grave constitutional questions would be raised 
by any such statute. 

Since the town was without authority to enact the challenged por- 
tion of the ordinance, i t  follows that noncompliance with this provi- 
sion is not criminal. 

Reversed. 

PARKER, J., not sitting. 

STATE v. MATTHEW PHILLIP BASS. 

(Filed 19 November, 1958.) 

1. Criminal Law § 42-- 
In  a prosecution for rape, articles of clothing identifled by the prose- 

cutrix as  wearing apparel removed from her person and later found in 
the building a re  competent. 

2. Same-- 
A knife used by defendant in cutting prosecutrix, properly identified, 

is competent in evidence. 

3. Criminal Law 5 84-- 
Whcre articles of clothing worn by prosecutrix and a knife used by 

clefendant are  properly identifled and admitted in evidence, corrobora- 
tive testilnony of other witnesses in regard thereto is competent. 

4. Criminal Law 8 4 3 -  

Photographs, testifled to be accurate representations of the areas sur- 
rounding the scene of the crime, a r e  properly admitted for the limited 
purpose of explaining the testimony of the witnesses. 

8. Criminal Law 8 100: Rape § 27- 
Where, in a prosecutiou for rape, there is testimony that  defendant 

also cut the prosecutris with a knife, the court properly instructs the 
jury upon the question of defendant's guilt of assault with a deadly 
weapon as  an offense included within the offense charged. 

PARKEI<, J., uot sitting. 

APPEAL by defendant from Paul, J., at July 1958 "Assigned" Term 
.of WIRE. 

Criminal prosecution upon a bill of indictment, No. 3724, charg- 
kg;, summarily stated, that Matthew Phillip Bass, a t  and in the 
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county of Wake, North Carolina, on the 12th day of June, 1958, did 
rape a certain named female person. 

The defendant Matthew Phillip Bass, upon arraingment a t  the 
Bar of the court, then and there present and represented by counsel, 
theretofore assigned by the courts to  defend defendant, pleaded not 
guilty, and "for good and for evil puts himself upon God and his 
country." 

And upon trial in Superior Court the State offered evidence tend- 
ing to  show that  defendant committed the crime charged in all of 
its elements,--details of which would not serve any useful purpose 
and, hence, may rest in the record of case on appeal. Defendant 
offered no evidence. And the case was submitted to  the jury under 
the charge of the court. 

Verdict: The jurors for their verdict say that  the defendant Mat- 
thew Phillip Bass is Guilty of Rape as charged. 

Judgment: Death by inhdation of lethal g a ~  as provided by law. 
Defendant, through his counsel, excepts thereto and appeals to  the 

Supreme Court of Nort,h Carolina, and assigns error. 

Attorney General Seawell, Assistant Attorney General, Harrg W. 
McGalliard, for the State. 

Herman L. Taylor, Samuel S. Mitchell for defendant, appellant. 

WIKBORNE, C. J. The record fails to show that defendant moved 
to dismiss the action or for judgment as of nonsuit when the State 
had introduced its evidence and rested its case, or a t  the close of all 
the evidence in accordance with the provisions of G.S. 15-173. Nor 
does the defendant contend here on this appeal that  the evidence is 
insufficient to take the case to  the jury on the charge laid, and to 
support the verdict rendered against him. 

But defendant does set forth in the case on appeal assignments of 
error covering eighty-four exceptions to  matters occurring in the 
course of thc trial in Superior Court, and to portions of the charge as 
given by the  trial judge to the jury, and to his failure to charge in 
other aspects. 

The exceptions brought forward in large measure relate to  (1) di- 
rect testimony of prosecutrix in identifying wearing apparel removed 
from her person, and later found in the building, and as to  knife of 
defendant with which prosecutrix was cut, all introduced in evidence; 
(2)  corroborative testimony of other witnesses pertaining thereto; 
and (3)  photographs admitted in evidence for the purpose of illus- 
trating the testimony of prosecutrix and of other witnesses as to  areas 
surrounding the scene of the crime charged. 

The action of the court in admitting such evidence finds a,ppr~vsl 
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in decisions of this Court. S. v. Wall, 205 N.C. 659, 172 S.E. 216; S. v. 
Petry, 226 N.C. 78, 36 S.E. 2d 653 ; S. v. Hooks, 228 N.C. 689, 47 S.E. 
2d 234; S. v. Speller, 230 N.C. 345, 53 S.E. 2d 294. 

I n  the Speller case, in opinion by Ervin, J., it is said: "The articles 
of clothing produced a t  the trial by the prosecution were rightly re- 
ceived in evidence. They were identified as the garments worn by 
the accused and prosecutrix a t  the time named in the indictment, and 
bore tears and stains corroborative of the State's theory of the case," 
citing S. v. Wall, supra, and other cases. The same principle would 
apply as to the knife of defendant with which, prosecutrix testified, 
he threatened her and actually cut her hands, face and throat. 

Moreover, the decisions of this Court uniformly hold that while in 
the trial of cases, civil or criminal, in this State, photographs may not 
he admitted as substantive evidence, Honeycutt v. Brick Co., 196 
5 .C .  556, 146 S.E. 227; S. v. Perry, 212 N.C. 533, 193 S.E. 727, where 
tliere is evidence of the accuracy of a photograph, a witness may use 
i t  for the restricted purpose of explaining or illustrating to  the jury 
his testimony relevant and material to some matter in controversy. 
See S. v. Gardner, 228 N.C. 567, 46 S.E. 2d 824, and cases cited. Also 
S. v. Chavis, 331 N.C. 307, 56 S.E. 2d 678; S. v. Rogers, 233 N.C. 390, 
64 S.E. 2d 572; S. v. Norris, 242 N.C. 47, 86 S.E. 2d 916. 

Testing the matters of testimony in respect to photographs by the 
principle here stated, error in the rulings of the trial judge is not made 
to  appear. 

Furthermore defendant contends that  the court erred in charging 
the jury in respect to  verdicts that  may be rendered by the jury. 

In  this connection it is provided in pertinent part by statute G.S. 
15-169, formerly C.S. 4639, that: "On the trial of any person for rape 

when the crime charged includes an assault against the person, 
i t  is lawful for the jury to acquit of the felony and to find a verdict 
of guilty of assault against the person indicted, if the evidence war- 
rants such finding * * *." And speaking to the subject of this statute 
in 8. v. Williams, 185 N.C. 685, 116 S.E. 736, this Court, in opinion 
by Walker, J., had this to say: "It is a well recognized principle that 
where one is indicted for a crime, and under the same bill he may be 
convicted of a lesser degree of the same crime, and there is evidence 
tending t o  support the milder verdict, the prisoner is entitled to have 
this view presented to the jury under a correct charge, and an error 
in this respect is not cured by a verdict convicting the prisoner of a 
higher offense, for in such case it cannot be determined that the jury 
would not have convicted of the lesser crime if the view had been 
correctly presented by the judge, upon evidence." And the Court went 
on to say, as in the instant case, "defendant, as stated, is indicted for 
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the crime of rape. Under such an indictment, and by express provision 
of our statute law, a. verdict of assault with a deadly weapon, or even 
of simple assault, could be rendered if there is evidence to support 
such a finding * * . " Hence i t  is clear that the trial judge was not 
in error in charging the jury in the present case, there being evidence 
tending to show such assault, that if the jury acquit defendant of 
the charge of assault with the intent to commit rape, the jury will then 
consider and determine whether he is guilty or not guilty of assault 
upon the prosecutrix with a deadly weapon. 

I n  conclusion, all other assignments of error have been given care- 
ful consideration, and we fail to find cause for disturbing the judg- 
ment on the verdict rendered against defendant. Hence the judgment 
will be, and is hereby affirmed- there being 

No Error. 

PARKER, J., not sitting. 

.STATE v. SOPHRONIA SMITH . 
(Filed 19 Norember, 1958.) 

1. Intoxicating Liquor 8 13- 
Where there is no evidence tending to show that  the container of less 

than one gallon of liquor found in defendant's possession did not bear 
revenue stamps of the Federal Government or any county board, and the 
only testimony tending to show that  the whiskey was nontaxpaid is 
testimony of the offlcer that it had the odor of nontarpaid whiskey, de- 
f e n d a n t ' ~  motion to nonsuit in a prosecution for illegal possession of in- 
toxicating liquor should hnvc been allowed. S. v.  Pitt, 248 N.C. 67, cited 
and distinguished in that the testimony in that c%se was that the liquor 
was not ABC whiskey, and the witness in that case had been qualified a s  
an expert. 

2. Criminal Law 8 186- 
Where i t  is held that  clcfcndant's motion for nonsuit should have been 

allowed, the provision of the judgment invoking a prior suspended 
sentence must also be rcversecl. 

PARKER, J., not sitting. 

APPEAL by defendant from Olive, J.. April Term 1958 of RANDOLPH. 
This is a criminal action tried upon s warrant charging the de- 

fendant with possession and possession for the purpoFe of sale of a 
quantity of nontaxpaid liquor. The warrant was returnable to  the 
Randolph County Recorder's Court. 

The defendant was tried and convicted in said court and from the 
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judgment imposed she appealed to the Superior Court of Randolph 
County. 

I n  the Superior Court the defendant was tried upon the original 
warrant. At  the close of the State's evidence the court dismissed the 
count of possession for the purpose of sale and only submitted the 
count for unlawful possession of nontaxpaid liquor. 

The evidence of the State tends to show that W. W. Wilson, Sheriff 
of Randolph County, and Deputy Sheriff Bowman, on 20 February 
1958, about 10:OO p.m., went to  the residence of the defendant in 
Ramseur; that  they had a warrant for the arrest of the defendant. Mr. 
Bowman went t o  the front door of the residence and the witness Wil- 
son walked to  the rear. Whiie the witness was standing looking in the 
window of the kitchen, he saw the defendant and a colored man come 
into the kitchen. The defendant, Sophronia Smith, had a quart fruit 
jar in her hand about three-fourths full of some clear liquid. The 
colored man had a small glass in his hand with about one inch of 
clear liquid in it. Sophronia poured the contents of the fruit jar into 
a slop bucket. "I did not see what she did with that  jar." The man 
set the glass down in a cocr\,-cola crate. The witness then went to the 
back door and knocked; the door was opened. Defendant and Deputy 
Sheriff Bowman and the colored man were in the kitchen. There was 
a strong odor of disinfectant in the kitchen. There was 
nontaxpaid whiskey in the small glass in the coca-cola crate. There 
was an odor of nontaxpaid whiskey in the slop bucket. The witness 
further testified that he dug into the slop bucket, pulled out a quart 
fruit jar, smelled of it and i t  had the odor of nontaxpaid whiskey in it. 

On cross-examination the witness identified the fruit jar as the one 
he took out of the slop bucket and the glass as the one the colored 
man set in the coca-cola crate. He then testified: " this is the 
one that had colored liquid in it (this being the jar he had identified 
as the one he took out of the slop bucket) ; that  glass had approxi- 
mately an inch; i t  had the odor of disinfectant and this had the odor 
of nontaxpaid. I can tell by the whiskey that nobody had paid any 
tax on it. The government sells white whiskey; 'white lightning' has 

different smell; * this is the glass and the container I found." 
The glms and fruit jar were admitted in evidence. 
The defendant offered no evidence. 
The jury returned a verdict of guilty of possession of nontaxpaid 

liquor. From the judgment entered on the verdict the defendant ap- 
peals, assigning error. 

Attorney General Seawell, Asst. Attorney General Love, for the 
State. 

Hammond & Walker for defendant, appellant. 
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DENNY, J. The defendant assigns as error the refusal of the court 
below t o  sustain her motion for judgment as of nonsuit. 

We have heretofore held that  testimony to the effect that  the liquor 
seized was white liquor was insufficient to sustain a count charging 
the defendant with the unlawful possession of "illegal nontaxpaid 
liquor." S. v .  Wolf, 230 N.C. 268, 52 S.E. 2d 920. 

We have likewise held "the court cannot take judicial notice that  
'bootleg whiskey1 is nontaxpaid liquor." S. v. Tillery, 243 N.C. 706, 
92 S.E. 2d 64. 

In  the instant case the liquor is described by the State's witness 
as "nontaxpaid liquor" simply because i t  had the odor of nontaxpaid 
whiskey, or because "the government sells white whiskey; (and) 
'white lightning' has a different smell." 

I n  the American Thesaurus of Slang, by Berrey and Van Den Bark, 
"white lightning" is defined as "raw alcohol" or as "any colorless 
whiskey or alcohol." Sections 100.2 and 100.12. 

The writer of this opinion is not an expert with respect to the 
smell of various whiskies. Even so, in the event a tax had been paid 
on "white liquor" or "bootleg whiskey" or on '[white lightning," i t  is 
submitted that the payment of such tax did not and could not change 
the smell of such liquor or whiskey one whit. After all, the only ques- 
tion involved in the trial below was whether or not the defendant had 
in her possession a quantity of nontaxpaid liquor. 

In  the case of S. v. Pitt, 248 N.C. 57, 102 S.E. 2d 410, an ABC offi- 
cer undertook to testify as follows: "I can smell of i t  and tell the dif- 
ference. * It (the whiskey introduced in evidence) is not ABC 
whiskey." The trial court refused to admit this testimony until the 
officer was examined as to his qualifications and experience to  testify 
a s  to such matters. He testified that he had been an ABC officer for 
eleven years and "knew the difference between whiskey sold in ABC 
stores and whiskey made illegally and not under government super- 
vision." His testimony was then admitted. We held this evidence com- 
petent. I t s  weight was for the jury. Moreover, in that case there was 
a stipulation to the effect that the containers of the whiskey which 
had been introduced in evidence, bore no stamps. 

The General Assembly of North Carolina has made it so easy and 
simple t o  make out a prima facie case in such cases as the one now 
before us, it is difficult to understand why the statutory procedure is 
so often and well-nigh universally ignored. In  cases like this, all the 
State has to prove to make out a prinza facie case is to show that  the 
container or containers seized contained an alcoholic beverage and 
that  the container or containers bore no revenue stamp of the federal 
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government or a stamp of any of the county boards of the State of 
North Carolina. G.S. 18-48. 

We have reached the conclusion that  upon the evidence adduced 
in the trial below, the court ehould have sustained the defendant's mo- 
tion for judgment as of nonsuit, and we so hold. 

Therefore, the judgment entered below is reversed, including the 
portion thereof that  invoked by reason of the conviction herein a pre- 
vious judgment, entered a t  the December Term 1957 of the Superior 
Court of Randolph County, which had been suspended for three years 
upon condition that  the defendant not violate any penal law of thc 
State. 

Reversed. 

PARKER, J., not sitting. 

EDGAR LEE HOLT (EMPLOYEE) v. CANNON MILLS COMPANY 
(EMPLOYER) SELF-INSURER 

,(Filed 19 November, 1958.) 

Master and Servant § 40g- 
Judgment awarding compensation for hernia without evidence that 

at  the time the employee suffered the injury he was performing the 
work in any other than the usual manner, reversed on authority of 
Hensley v. Cooperati~e, 246 N.C. 254. 

PARKER, J., not sitting. 

APPEAL by defendant from Olive. J.. June Term 1958 of CABARRUS. 
This proceeding was instituted by the plaintiff employee to recover 

compensation under the Korth Carolina Workmen's Compensation 
Act from his employer, the defendant, a duly qualified self-insurer. 

I t  was admitted that  the parties are subject to the provisions of 
the Workmen's Compensation Act; that  the average weekly wage 
of the employee was $68.02; that  the employee sustained a hernia; 
that  an operation for repair of the hernia has been performed; and 
that  he was temporarily totally disabled for a period of eight weeks. 

The plaintiff's regular job Tvas "doffing twisters." This required the 
taking off of yarn filled bobbins from the spinning frames and the 
placing of empty bobbins in the frames; the full bobbins were then 
placed in boxes and transported on a manually pushed truck t o  a 
room for storing where they were then lifted from the truck and 
placed on a shelf by the plaintiff. While a t  work the plaintiff usually 
made seven trips to the storage room each day, carrying on the truck 
eight boxes of bobbins a t  a time. 56 boxes a dav. 
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The hearing Commissioner found, "That on November 16, 1956, a t  
approxin~ately 9:30 a.m., plaintiff was moving full bobbins of yarn 
from the spinning room to the storeroom; that he reached to the 
lower level of the truck, approximately two feet from the floor, and 
got a full box of yarn bobbins, weighing approximately 100 pounds, 
to place them on a shelf in the storeroom, approximately four feet 
high; that  while he was in a stooped and bent position in the act of 
moving the box from the truck to the shelf, he experienced a sting- 
ing pain in his right groin. a 

"That in the way and manner set out above, plaintiff sustained an 
injury by accident arising out of and in the course of his employment 
resulting in hernia; that the hernia appeared suddenly, was accompa- 
nied by pain, immediately followed an accident, and did not exist 
prior to the accident for which compensation is claimed." 

Based on the foregoing facts, the hearing Commissioner concluded 
as a matter of law that the plaintiff suffered an injury by accident, 
arising out of and in the course of his employment, and entered an 
award of $32.50 per week for eight weeks, beginning 7 December 
1956, for temporary total disability. The award was approved by the 
Full Comlnission and upon appeal was affirmed by the Superior Court. 

The defcndant appeals, assigning error. 

H .  T .  Barnes, W .  H .  Beckerdite for defendant, appellant. 
S o  counsel contra. 

PER CURIAM. There is no evidence disclosed on this record to  show 
that the work of the employee a t  the time he suffered the hernia was 
being performed in other than the usual and customary manner. Hence, 
the conclusion that  the plaintiff suffered an injury by accident aris- 
ing out of and in the course of his employment, resulting in a hernia, 
is not supported by the evidence. 

Therefore, the judgment of the court below is reversed on authority 
of Hensley v .  Cooperative, 246 N.C. 274, 98 S.E. 2d 289. and similar 
decisions of this Court. 

.4s pointcd out in the cited case, the interpretation so consistently 
given to  the statute, G.S. 97-2 ( r ) ,  should be followed. However, if 
an employee ought to recover upon facts like those revealed on the 
present record, or upon substantially similar facts, then in our opin- 
ion it is within the province of the Legislature rather than the courts 
to authorize recovery under such circumstances. 

Reversed. 

PARKER, J. ,  not sitting. 
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CLYDE HENRY HERNDON v. T. A. MELTON. 

( F i l d  19 November, 1958.) 

Libel and Blander Q 7b- 
An omcia1 report by an investigator of a church, published in the 

omcia1 organ of the church, is qualifiedly privileged, and in the absence 
of evidence of express or actual malice, nonsuit is proper. 

PARKER, J., not sitting. 

APPEAL by plaintiff from Olive, J., a t  April 8, 1958, Civil Term of 
RANDOLPH. 

Civil action to  recover for alleged libelous article written by de- 
fendant, who was chairman of the Board of Foreign Missions of the 
Pentecostal Holiness Church, to  be published in the "Pentecostal 
Holiness Advocate", the official organ of the Pentecostal Holiness 
Church, published and circulated to the entire church both clergy 
and laity, with circulation of several thousand copies. 

The article, of which complaint is made, is set forth in the com- 
plaint and purports to be a report by defendant of conditions in Hong 
Kong in the missionary work of the Pentecostal Holiness Church, 
under plaintiff. While no names are called, plaintiff alleges that by 
innuendo he is named, i t  being specifically stated that  there has been 
a rift in the church's work there, etc., t o  his great damage. 

Defendant, answering, admits the publication, but avers that  the 
report of his investigation in the church's work of Hong Kong was 
official, and that  the publication is privileged. 

Upon trial in Superior Court motion of defendant entered a t  close 
of plaintiff's evidence for judgmcnt as of nonsuit was allowed, and 
t o  judgment in accordance therewith plaintiff excepts and appeals 
t o  the Supreme Court, and assigns error. 

Ottway Burton, Don Davis for plaintiff, appellant. 
L. P. McLendon, C .  T. Leonard, Jr., Richard S. Clark f o r  defend- 

ant, appellee. 

PER CURIAM. Upon consideration of the evidence offered by plain- 
tiff in the light of his pleading it  is clear that  the alleged libelous 
article was writt,en by defendant as a report of his investigation on 
visit to  the Hong Kong Mission of the Pentecostal Holiness Church 
pursuant to  directive of the church. Thus the rule of qualified privi- 
lege is applicable. And there being no evidence of express or actual 
malice, the judgment as of nonsuit is deemed proper. See Gattis v. 
Kilgo, 128 N.C. 402, 38 S.E. 931; s. c. 140 N.C. 106, 52 S.E. 249. 

Affirmed. 

PARKER, J., not sitting. 
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J. R. HINSHAW Y. CHARLES C. JOYCE. 

(Filed 19 November, 1938.) 

1. !rria18Bl%- 
Where plaintiff offers evidence for the purpose of defeating defend- 

ant's counterclaim, plaintiff waives his motion to nonsuit the counter- 
claim made a t  the close of defendant's evidence. 

a. Sales 8 27- 
Defendant's allegations and evidence to the effect that  the tractor 

sold him was reprmented a s  manufactured in a certain year and t o  be 
in good condition and serviceable, whereas i t  was manufactured more 
than five years previously and was not serviceable, but was worn out 
and useless for  practical purposes, held to support defendant's counter- 
claim for fraudulent representations in bhe seller's action on the note 
fo r  the purchase price. 

A motion to set aside the verdict a s  being contrary to  the weight of 
the evidence is addressed to the discretbn of the trial court, and  its 
refusal to exercise bhe discretion is not appealable. 

PARKER, J., not sitting. 

APPEAL by plaintiff from Thompson, J., May-June Term of RAN- 
DOLPH. 

This action was instituted to enforce payment of a note in the sum 
of $400 given plaintiff by defendant as part of the purchase price of 
a 1940 Mack truck with low-boy trailer and a 1945 model D6 Cater- 
pillar bulldozer. Payment of the note was secured by chattel mortgage 
on the bulldozer. 

Defendant admitted execution of the note and nonpayment after 
demand. For affirmative relief he asserted a counterclaim in the sum 
of $3,241.37 arising because of false and fraudulent representations 
with respect to the age and condition of the equipment sold. The al- 
legations as they related to the bulldozer were that plaintiff repre- 
sented it tc; be a 1945 model D6 in excellent condition and entirely 
serviceable whereas i t  was manufactured prior to 1940, was an RD6 
with much less horsepower than a D6, was not serviceable and in good 
condition but was worn out and for practical purposes was useless. 
Defendant alleged his lack of knowledge or experience with equipment 
of that character and reliance on the assurances given him by plaintiff. 

The court submitted issues based on the allegations in defendant's 
counterclaim. These issues were answered in favor of defendant and 
judgment was rendered on the verdict. Plaintiff appealed. 

Archie L. Smith and Deane F. Bell for plaintiff, appellant. 
Miller & Beck and John Randolph I n g ~ a m  for defendant, appellee. 



N.C.] FALL TERM, 1958. 219 

PER CURIAM. The only msignments of error are the refusal to al- 
low plaintiff's motions to nonsuit the counterclaim and the refusal 
to set aside the verdict as contrary t o  the weight of the evidence. 

The motion to nonsuit made a t  the close of defendant's evidence 
was waived when plaintiff offered evidence for the purpose of de- 
feating the counterclaim. G.S. 1-183. 

There is evidence in the record to support each averment of the 
counterclaim. It is apparently conceded that  the bulldozer was not a 
1945 model as described in the bill of sale but was in fact manufac- 
tured prior to  1940. The truth of the evidence was a matter for the 
jury. 

Whether a court should set aside a verdict ais contrary to  the weight 
of the evidence is a matter of discretion, and the refusal to exercise 
the discretion is not appealable. Walston v. Greene, 246 N.C. 617, 99 
S.E. 2d 805. 

Affirmed. 

PARKER, J., not sitting. 

STATE v. JOSEPH H. STRICKLAND. 

(Filed 19 November, 1968.) 

APPEAL by defendant from Hall, J., April Term, 1958, of JOHNSTON. 
Under an indictment charging rape, defendant was put on trial for 

and found guilty of an assault with intent to  commit rape; and judg- 
ment, imposing a sentence of fifteen years in the State's Prison, was 
pronounced. 

Defendant excepted and appealed, assigning as error the overruling 
of his motions for judgment of nonsuit. 

Attorney General Seawell and Assistant Attorney General Bruton, 
for the State. 

Harry E. Canaday for defendant, appellant. 

PER CURIAM. The State offered evidence tending to show that  on 
Saturday, December 28, 1957, about 8:30 p.m., near Clayton, North 
Carolina, defendant committed an assault with intent to commit rape 
upon the person of the prosecutrix. No good purpose would be served 
by setting forth in detail the circumstances of such assault. 

Defendant testified and offered evidence tending to establish an 
ali'bi; afid, on this appeal, he contends that  the State's evidence was 
insufficient to  identify defendant as the perpetrator of the crime. 
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Defendant's said contention is plainly without merit. The State's 
evidence was amply sufficient to warrant a finding by the jury that  
defendant was the man who committed the alleged criminal assault. 
.Apart from other evidence tending to identify defendant, a State's 
witness testified that, in a conversation with defendant concerning 
the alleged criminal assault, defendant stated: "Well, I did i t ;  I am 
the one." 

No error. 

PARKER, J., not sitting. 

STATE v. LIVINGSTON BROMrS. 

(Filed 19 November, 1958.) 

APPEAL by defendant from Olive, J., June, 1968 Criminal Term, 
RANDOLPH Superior Court. 

Criminal prosecutions originally instituted on affidavits and war- 
rants returmble to  the Recorder's Court of Randolph County. The 
charges were: (1) Unlawful possession of intoxicating liquors; (2)  
Unlawful possession of intoxicating liquors for the purpose of sale; 
and (3 )  Csrrying a concealed weapon. I n  the recorder's court the de- 
fendant demanded a jury trial, whereupon "the cases were sent over 
t o  the supcrior court" for trial before a jury. Grand jury indictments 
were returned for the three offenses, which were consolidated and tried 
together in the superior court. The jury returned verdicts of guilty 
on charges 1 and 3, but failed t o  return a verdict on 2. The court im- 
posed a jsil sentence of two years on counts 1 and 3 and provided the 
two sentences should run concurrently. The defendant appealed, as- 
signing errors. 

Malcolm R. Seawell, Attorney General, Harry W. McGalliard, Asst. 
-4ttorney General, for the State. 

Ottway Burton, Don Davis for defendant, appellant. 

PER CURIAM. The defendant assigns as error the refusal of the 
court to sustain hie motions for nonsuit. The evidence, hhough not 
strong, nevertheless was sufficient to justify its submission to the jury. 

The court's charge as set out in the rccord with respect to the un- 
lawful possession of whisky is technically incorrect; however, the de- 
fendant has not shown that he is prejudiced by the judgment. The 
sentence on the charge of carrying a concealed weapon must be sus- 
tained. Thc sentence on the unlawful possession charge runs concur- 
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rently and imposes no additional punishment. The failure to return a 
verdict on the charge of unlawful possession for the purpose of sale 
was equivalent to a verdict; of not guilty on that charge. 

No Error. 

LULA H. HERRIX'C. WIDOW; FOREST HERRISG a s ~  WIFE, DOROTHY 
B. HERRING; JASTEEL H. FIELDS a s u  a v s s a m ,  JESSE FIELDS, 
EUSICE W. HODGES, WIUOTV; PERSIS H. CIRAWFORD AXD HUSBAND, 
P. H. CRAWFORD, JR . :  ASD MART H. WBRREN AXD HUSBAND, A. D. 
WARREN, JR. v. T'OLUNE MERClHASDISE, INC., A CORPORATION; 
a m  EFIRD'S DEPARTMEST STORE OF KINSTON, N. C. INC., A 

COXPORATIOS; J O H S  11. BELK: R. L. MASSFIELD; AXD GIBSON L. 
SMITH. 

(Filed 10 December, 1958.) 

1. T ~ i a l  g 20- 
Issues of law raised by the picadings are  to be decided by the court;  

issues of fact must be d~:eriniued by a jury in the absence of waiver 
of jury trial. G.S. 1-12, 

2. Pleadings @ 23- 
In determining whether an issue of fact is raised by the pleadings, 

the pleadings must be liberally conslrued to ceect substantial justice 
between the parties. 

3. Frauds, Statute  of, Ij@ 1, 3- 

While our statute of frawls will be liberally construed to effect its 
purpose, contr:lcts c.o~i~.ng \\.ithill it4 1)11r~iew are voidable and not 
void, and the statute n ~ u s t  be pleaded nnd cannot be taken advantage 
of by demurrer. 

1. Same- 
The statute of frauds acts to prevent enforcement of erecutory 

contracts and does not nflect contracts wllicl~ hilye been consummated. 

5. Sam- 
The C o ~ n o r  Act. G.S. 47-IS, snpplcmeats the statute of frauds, G.S. 

22-2, and both were desigr?ecl to accon~plish the same purpose. 

6. Ekauds, Statute  of, 6c- 
While G.S. 11-1 makes n o  declaration wit11 respect to the assignmen' 

or surrender of Itlases wliim the unespired term esceeds three years, 
an assignruent or surrender of such lease must be in writing G.S. 22-2. 
and in order to protect against creditors or subsequent purchasers must 
be recorded. G.S. 47-15. 
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7. Same: Frauds, Statute  of, 8 Of- 
While a n  executory parol offer to surrender a leasehold estate having 

more than three years to  run is within the statute of frauds and can- 
not be speciAcally enforced, such parol surrender, when consummated, 
is not invalid, and further a lessee may by his conduct be estopped t o  
deny the termination of his lease. 

8. Frauds, Statute  of, 61- 
Where, in lessor's a e t i ~ n  for possession of the premises, the allega- 

tions of the complaint arc sufficient, liberally construed, to allege n 
consummated parol agreement by lessee to surrender the premises o r  
equitable matters in pais sufficient to raise the question of estoppel of 
lessee and those claiming under him from denying the termination of 
the lease, lessor is entitled to show f w t s  establishing such allegations, 
and judgment dismissing the action on the ground that  the parol agree- 
ment to surrender the lease came within the statute of frauds and 
was void as  a matter of law, is error. 

0. Tenants in Common $ 10- 
A lease executed by only some of the owners is not binding 

owners not parties thereto. 
on the 

PARKER, J., not sitting. 

APPEAL by plaintiffs from Bundy, J., May 1958 Civil Term of 
LENOIR. 

This slcti~n was instituted to obtain possession of a lot in Kinston 
owned by plaintiffs and occupied by defendant Volume Merchandise, 
Inc. The court, [being of the opinion that the only question presented 
by the p1e:tdings was the application of the statute of frauds to  a 
parol offer to surrender a lease having more than three years to  run, 
held that  the statute was an effective bar to the claim of plaintiffs. 
He dismissed the action and plaintiffs appealed. 

White & Aycock for plaintiff appellants. 
Dawson & Cowper for Voltime Merchandise, Inc. 
David M .  McC'onnell, and John L. Green, Jr., for other defendant 

appellees. 

RODMAN, J. The court has authority to decide issues of law raised 
by the pleadings, but when the pleadings present disputed factual 
questions a party who has not waived his rights is entitled t o  have n 
jury decide the controversy. G.S. 1-172. Phillips v. Gilbert, 248 N.C. 
183, 102 S.E. 2d 771; Erickson v. ,Starling, 235 N.C. 643, 71 S.E. 2d 
384. 

Pleadings must be liberdly construed to permit substantial justice 
between the parties. G.S. 1-151. We examine the pleadings and the 
law with this injunction in mind. 

Plaintiffs sued Volun~e hlerchandise, Inc. in December 1956. The 
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complaint then filed merely alleged plaintiffs were the owners of a 
described lot in Kinston which was wrongfully possessed by defendant. 
The answer admitted plaintiffs were the owners of the lot but asserted 
defendant's possession was rightful. Defendant based its assertion of 
rightful possession on a lease from plaintiffs to Efird's Department 
Store of Kinston (hereafter called Efird's) and an assignment of the 
lease t o  defendant. 

I n  November 1957 Efird's and the individual defendants were made 
parties on motion of plaintiffs and an amended complaint was filed. 
The allegations of ownership and wrongful possession as made in 
t he  original complaint were then reiterated. The amended complaint 
also alleged that  "certain of plaintiffs" in January 1950 leased the 
lot to  Efird's for a term of five years with an option t o  renew or ex- 
tend for an additional term of five years, which option had been 
duly exercised. It alleged defendant Belk had acquired control of 
Efird's through Belk Stores, which had purchased the stock of Efird's, 
t ha t  defendants Mansfield and Smith were agents of Belk Stores and 
of Efird's. Belk Stores and Efird's were engaged in the same kind of 
business and in competition in Kinston. Efird's, in September 1956, 
acting through the individual defendants, in order t o  eliminate this 
competition and to relieve Efird's of the payment of rent and the 
other burdens imposed on it  by the lease, made a request tha t  Efird's 
be permitted to  surrender and cancel the lease. This offer was not 
then accepted. Section 18 of the amended complaint reads: 

"That on or about the 6th day of October 1956, agents and repre- 
sentatives of the defendant, Efird's Department Store of Kinston, 
hT. C., Inc., including the defendants, R. L. Mansfield and Gibson L. 
Smith, conferred with the said representative of the plaintiffs and 
again represented t o  the plaintiffs, through their representative, that  
the defendant Efird's Department Store of Kinston, N. C., Inc., and 
i ts  officers and directors desired that said lease be cancelled and dc- 
sired further that  defendant be permitted to surrender possession of 
said premises, and stated that  said defendant, upon cancellation of 
said lease, would surrender possession of said premises on or before 
Sovember 30, 1956. That on November 8, 1956, the plaintiffs ac- 
cepted the offer of the defendant, Efird's Department Store of Kin- 
ston, N. C., Inc. to  surrender possession of the said leased land and 
premises on or before Kovrmbcr 30, 1956, and entered into a mu- 
tual oral agreement with said defendanlt for the cancellation of said 
lease executed by certain of the plaintiffs herein t o  the defendant. 
Efird's Department Store of Kinston, X. C.. Inc., which lease is dated 
January 31, 1950." 

Following this allegatior, the complaint states plaintiffs accepted 
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the offer to  surrender. Relying on the surrender and cancellation, 
plaintiffs, with knowledge of defendants, leased the property to Miles 
Shoe Store. After plaintiffs leased to Miles Shoe Store defendants 
wrongfully put Volume Merchandise in possession, that Volume 
Merchandise knew of the surrender and cancellation effected on 8 
November and participated in the fraud perpetrated on plaintiffs. 

Volume Merchandise answered the amended complaint. It again 
admitted plaintiffs were the owners of the lot and its possession 
which i t  asserted was lawful by virtue of the assignment made in 
writing which was duly recorded. It denied any fraud, denied tha t  
lessee had surrendered the premises on 8 November 1956, and assert- 
ed if Ef i rd '~  on that day orally agreed "that the lease herein involved 
would be surrendered, and was surrendered that day, then such agree- 
ment was void and of no effect, for that the lease on 8 November 
1956 did not expire until February 1960 . . ." (Emphasis added.) It, 
expressly pleaded the statute of frauds. 

The answer of Efird's and the individual defendants admitted plain- 
tiffs were the owners of the land in controversy and the lease to it 
by certain of plaintiffs. They admitted they informed plaintiffs of 
their desirc to cancel and surrender. They admitted conferring with 
representatives of plaintiffs on 5 October 1956, then expressing a 
willingness to  cancel and surrender by 1 November. They denied 
they offered to surrender by 30 November as alleged by plaintiffs or 
that they in fact surrendered, asserting they were legally in pos- 
session when they assigned the lease to Volume Merchandise. They 
expressly pleaded the statute of frauds. 

The English statute of frauds, 29 Car. 2, declares void parol ns- 
signments or surrenders of leases, but the English statute was not 
adopted by us as a part of our common law. Foy v. Foy, 3 N.C. 131. 

Our statute, G.S. 22-2, adopted in 1819, declares void when not in 
writing all leases and contracts for leasing lands for a period cxceed- 
ing three years. It makes no declaration with respect to  the assign- 
ment or surrender of leases when an unexpired term exceeds three 
years. Does the statute apply to parol contracts to surrender such 
leasehold estates and if so, may the statute be avoided by estoppel 
or a consummated surrender? 

The statute has not been given a literal or narrow construction. 
Our decisions have consistently given that  interpretation which would 
accomplish the purpose declared in the English statute. Even though 
the statute declares leases and conveyances void, that  word has been 
regularly interpreted to mean voidable. Walker v. Walker, 231 N.C. 
54, 55 S.E. 2d 801; Real Estate Co. v. Fowler, 191 N.C. 616, 132 S.E. 
575; Herndon v .  R.R., 161 N.C. 650, 77 S.E. 683; Wilkie v. Womble, 
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90 N.C. 254. A party who claims protection from the statute must 
take affirmative action. He  cannot avail himself of its provisions by 
demurrer. Weant v .  McCanless, 235 N.C. 384, 70 S.E. 2d 196. 

The statute acts to prevent enforcement of executory contracts, 
not contracb which have been consummated. Dobias v .  White, 240 
N.C. 680, 83 S.E. 2d 785; Herndon v. R.R., supra; Hall v. Fisher, 
126 N.C. 205; Choat v. Wright, 13 N.C. 289. 

The statute of frauds (G.S. 22-2) and the Connor Act (G.S. 47-18) 
requiring registration of deeds and leases were designed t o  accomplish 
the same purpose. The latter act supplements the earlier act. Mauney 
v .  Norvell, 179 N.C. 628, 103 S.E. 372. 

Though not mentioned in either act, an assignment of a lease for 
more than three years must, t o  be enforceable, be in writing and to 
protect against creditors or subsequent purchasers, mu& be recorded. 

Ruffin, C. J., writing in Briles v. Pace, 35 N.C. 279, and speaking 
with reference to  the assignment of a lease for more than three years, 
said: "The words in these statutes (frauds), in truth, embrace the 
transfer of terms, as well as the creation of them. They are, that  
all contracts to sell or convey land or any interest in or concerning 
i t  shall, with one exception, be void unless in writing. Now, a term 
for years is not only an interest, but i t  is an estate, in land, and, 
therefore, a contract to assign a term is a contract to sell and convey 
land. Besides, i t  is a mistake to suppose that  the statute, in respect 
t o  the creation of terms, embraces only those created immediately 
out of the inheritance; for i t  speaks of all contracts for lands, which 
includes, of course, all leases created in any manner other than those 
of three years or under, which are expressly excepted. Therefore, if 
a termor underlets the premises, or a part of them, for part of the 
term, so as to  leave a reversion himself, that is a new term created 
out of the former, and is within the words of the act ;  and if i t  be 
for more than three years, i t  must clearly be in writing. The inference, 
then, seems irresistible that such a long termor cannot assign with- 
out writing; for i t  would impute an absurdity to the Legislature to  
suppose a writing indispensable for a termor to pass a part of his 
estate, while he is allowed to pass the whole by an assignment by 
word of mouth." 

Brown, J., said in Alexander v. Morris, 145 N.C. 22: "The verbal 
assignment of the lease made to plaintiff was absolutely void, be- 
cause, a t  the date thereof, 30 August, 1901, the lease had more than 
three years to  run, and, therefore, such an interest in land could only 
have been assigned in writing." 

Gaston, J., writing in Gwyn v. Wellbowl, 18 N.C. 313, referred to  
the English case of Earl v. Rogers, and after quoting therefrom said: 
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"In the year 1815 we had no statute of frauds, and a surrender of 
a term might have been rnode wholly by parol." 

Title which is pamed by an unrecorded deed or by an assignment 
cannot be reinvested in the grantor by a promise to return the deed 
or cancel the assignment. Walker v. Walker, supra; Maxwell v. Wal- 
lace, 45 N.C. 251. Dower may not be surrendered by parol, Luther v.  
Luther, 234 N.C. 429, 67 S.E. 2d 345, nor may a remainderman ac- 
quire the preceding life estate by parol lease from the life tenant 
which permits the remainderman to  occupy without the payment of 
rent during the life of the life tenant. Houston v. Smith, 88 N.C. 312. 

Covenants limiting the use of real property are within the scope 
of the statute of frauds and the registration act. Davis v. Robinson, 
189 N.C. 589, 127 S.E. 697; Moore v. Shore, 206 N.C. 699, 175 S.E. 
117. Speaking with reference to parol releases of easements and re- 
strictive covenants, Seawell, J., said in Miller v. Teer, 220 N.C. 605, 
18 2d 173: "Perhaps an easement of this sort, acquired as this was, 
could not be made the subject of parol releaee, except upon the 
principle of estoppel, since i t  is an interest in lands within the sta- 
tute of frauds. Combs v. Brickhouse, 201 N.C. 366." 

We reach the conclusion that a parol offer to surrender a leasehold 
estate having more than three years to run is within the statute of 
frauds and cannot be specifically enforced. 

Because performance cannot be enforced so long as the contract 
ie execubry, that does not mean that a consummated surrender is 
invalid or that  lessee may not by his conduct be estopped to deny 
the termination of hie lease. Our decisions clearly establish the right 
of lessor t o  show facta establishing his right of possesion. The rule is, 
we think, apt,ly stated in Faw v. Whittington, 72 N.C. 321. Bgnurn, J., 
said: "Such a renunciation, however, would seem to operate not as 
passing an estate or interest in land, which cannot be done strictly 
under the act without writing, but to operate as an equitable estoppel 
in the vendee to assert a claim to specific performance where hie 
conduct has misled the vendor intentionally. Assuming the law to be 
that  a vendee can abandon by a matter in pais his contract to pur- 
chase, it is clear that the acts and conduct constituting such abandon 
must be positive, unequivocal, and inconsistent with the contract." 

Connor, J., said in Moore v. Shore, supra: "In Combs v. Brick- 
house, supra, the rule that an easement cannot ordinarily be extin- 
guiehed or released by mere unexecuted parol agreement (19 C.J. 949) 
is recognized and approved I t  was held, however, in that  case that 
an easement may be abandoned by the owner of the dominant tene- 
ment by unequivocal acts showing a clear intention to abandon and 
terminate the right, and that such owner may be estopped to assert 
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the right by his conduct relied on by the owner of the servient tene- 
ment. The rule that a parol agreement between the owners of the 
dominant and servient tenements may operate to extinguish an ease- 
ment where such agreement has been acted upon by the owner of the 
servient tenement, was applied in that case. This is a just rule, and in 
proper cases will be applied to prevent injustice." 

Shepherd, J. (later C.J.), writing in Miller v. Pierce, 104 N.C. 389, 
said. "The sole question for our consideration is whether a written 
contract for the sale of land can be discharged by matter in pais. 
This subject has been very much debated by the judges of England, 
and for a long time their opinion upon the question was left in doubt. 
It is now, however, regarded as settled. Mr. Brown, in his work on 
the 'Statute of Frauds,' says: 'And thi's opinion, that  a parol dis- 
charge of a written contract within the statute of frauds is available 
in equity to  repel a claim upon that  contract, to  which the mind of 
Lord Hardwicke came so reluctantly is since firmly established by 
many authorities.' , . . While we are of the opinion that  hhe contract 
may be discharged by matter in pais, there must, however be some- 
thing more than the mere oral agreement of the parties." 

Other illustrations of the application of the principles may be 
found in Bell v .  Brown, 227 N.C. 319; Miller v. Teer, supra; Combs 
v.  Brickhouse, supra; Gorrell v. Alspaugh, 120 N.C. 362; Taylor v. 
Taylor, 112 N.C. 27; Monger v. Lutterloh, 195 N.C. 274, 142 S.E. 
12; Barber v. Smythe, 143 P 2d 565; McNeill v .  Harrison & Sons, 
2 N.E. 2d 959; Elliott v. Gentry, 60 P 2d 203; Selimos v. Marinos, 
54 N.E. 2d 836; Hesseltine v. Seavey. 16 Me. 212; 37 C.J.S. 607, 620, 
621; 3 Thompson on Real Property, Perm. ed., 751, 752, 757. 

Notwithstanding seeming inconsistencies in plaintiff's pleadings, 
enough is, we think, alleged to permit plaintiffs to offer evidence +,o 
show an actual surrender, as distinguished from an offer t o  surrender, 
or conduct sufficient t o  constitute an estoppel. That being true, the 
court could not hold as a matter of law that plaintiffs were not en- 
titled to  recover. Even if plaintiffs failed to show a completed sur- 
render or estoppel, the lease would not be binding on any owners 
who were not parties thereto. We understand the admitted allega- 
tion that the lease was executed by "certain of plaintiffs" to imply 
that it was not executed by all of the owners. 

Reversed. 

PARKER, J., not sitting. 
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EMM.4 PRIJIJf v. LATHA EUGENE KING AND HILDA WARD. 

(Filed 10 December, 1958.) 

1. Automobiles Q 41g- 
Evidence tending to show that  the operator of a motor vehicle on the 

serrlent highway failed to stop before entering the intersection with 
the dominant highway is sufecient to  take the issue of his negligence 
to the jury *n  a suit involving a collision a t  the intersection with an 
antonlobile traveling along the dominant highway. 

Whether a speed with!l; the gtatutory mnrimum Is lawful on the 
part of a motorist trarel!ng along a dominant highway approaching 
the Intersection with a servient highway depends upon the circum- 
stances, since under the provisions of G.S. 20-141(c) a motorist is re- 
quired to decrease speed upon approaching a crossing or intersection 
nbeu b l ~ * i n l  ~ H Z H P A S  exist, ant1 n moborist is ~.equix-ed a t  a l l  time@ to 
drive with due caution a!~d circumspection and a t  a speed and in a 
manner so RS not to endmger or be likely to endanger any person or 
properly. 

8. Automobiles 8 46- 
An instruction to the effect that a speed within the statutory nlnxi- 

mum on the par t  of a ~nntorisl traveling along a dominant highway 
toward an intensection with a servient highway, would be lawfnl, is 
error, and such error is not cured by another portion of the charge 
which applies the common law rule of the prndent man without reference 
to the statute. 

PlaintifT is entitled to have the evidence on the entire record con- 
sidered in the light most farornble to her, and she is entitled to the 
beneflt of every reasonable inference to be drawn therefrom. 

5. Automobiles 8 41g- Evidence tha t  a motorist along dominant high- 
way failed t o  use due care t o  avoid ~wllieion with motorist o n  serv- 
ient highway held sufficient. 

Evidence tending to show that a motorist, traveling along the domi- 
nant highway a t  a speed of 65 miles per hour, with testimony on her 
part fixing her speed a t  not less than 40 or 48 miles per hour, saw a 
motorist approaching from her left along the servient highway at  a 
very slow speed some 160 feet from the intersection, that she took her 
foot off the accelerator when sllc was about 250 feet from the intersec- 
tion, did not apply her bralies until within 60 or 60 feet from the in- 
terwetion, with some evidence that  she did not do so until within 10 or 
1.3 fret  from the intersection, is sufficient to be submitted to the jury 
on the issue of such motorist's negligence. 

8. Automobiles Q 17- 
A motorist traveliug along t l x  dominant highway does not have the 

absolute right of way in tl-e sense that he is not bound to exercise due 
care toward approaching traffic along the servient highway, but remains 
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under duty to drive a t  a speed no greater than is reasonable and pru- 
dent under the existing conditions, to keep his motor vehicle pnder 
control, to keep a reasonably careful lookout, and to take such action 
a s  an ordinarily prudent person would take to avoid collision with per- 
sons or vehicles upon the highway when, in the exercise of due care, 
danger of such collision is discovered or should have been discovered. 

Automobiles s 4 3 -  
In  this action by a passenger in an automobile, injured in a collision 

between the car in which she was riding, traveling along the dominant 
highway, and a car entering the intersection from a servient highway. 
the evidence i8 held sufficient to carry the case to the jury on the theory 
of concurrent negligence of both defendants. 

Automobiles 5 4- 
Where the evidence dl~closes that n motorist traveling along the 

servient highway, upon which stop signs had been erected, entered a n  
intersection with a dominact highway, an instruction to the effect that 
where cwo vehicles approach nn intersection a t  the same time, both of 
them observing the law, the motorist first in the intersection has the 
right of way notwithstanding that one of the highways is a dominant 
highway, is error. G.S. 20-168(a). 

Automobiles § 17- 

A motorist traveling on a servient highway on which a stop sign has 
been erected may not lawfully enter a n  intersection with a dominant 
highway until he has stopped and observed the trafflc on the dominant 
highway and determined in the exercise of due care that he may enter 
such intcrsection with reasonable assurance of safety to himself and 
others, but his failure to do so is not negligence o r  contributory negli- 
gence per se but is to be considered with other far ts  in the case upon 
the issue. 

Appeal and Error § 4 2 -  
Ordinarily, when erroneous instructions are  given in a charge, such 

error will not be cured although the court may have given correct in- 
structions in other parts thereof, since it  cannot be presumed that the 
jury was able to distinguish a t  which time the court was laying down 
the correct rule. 

PARKER, J., not sitting. 

APPEAL by defendants from Pless, J., 16 January 1958 Regular 
Civil Term of MECKLENBURG. 

This is a civil action instituted by the plaintiff, Emma Primm, on 
14 February 1957, against the defendants, Latha Eugene King and 
Hilda Ward, to  recover damages resulting from injuries sustained 
when the car owned and driven by Hilda Ward, in which the plain- 
tiff was a guest passenger, collided with the automobile driven by 
the defendant King a t  the intersection of Wilmont Road and Steele 
Creek Road, in Mecklenburg County, near Charlotte, North Carolina, 
on 16 December 1956. 
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The plaintiff alleges the joint and concurrent negligence of the de- 
fendants as the proximate cause of the collision which resulted in 
serious and permanent injuries to her. Each defendant filed answer 
denying his or her own negligence and alleging that the collision was 
the result of the sole negligence of the other. 

At the intersection where the collision occurred Wilmont Road 
runs approximately east and west, and Steele Creek Road runs ap- 
proximately north and south. Hilda Ward was driving east on Wil- 
mont Road. The defendant King was driving south on Steele Creek 
Road. There was a stop sign facing the defendant King as he ap- 
proached the intersection from the north. The stop sign was located 
about 48 feet north of the inltersection. 

The plaintiff's evidence tends to show that the Ward car was be- 
ing driven a t  a speed of not lem than 65 miles per hour a t  the time 
the plaintiff first saw 'the King car and she was, a t  that time, about 
250 feet from the intersection; that the King car was being driven 
at  a speed of about 10 to  15 miles per hour and did not stop a t  the 
stop sign but continued into and across the intemection. The plain- 
tiff testified that she said, ('Look out, he is not going to stop"; that 
the defendant Ward took her foot off the accelerator but did not ap- 
ply the brakes; that  she turned her car to the right and the collision 
occurred off the intersection. The King car had gotten over Wilmont 
Road on to Steele Creek Road; and that the defendant Ward's car 
hit the King car about the front door; that her car traveled about 
75 feet after it struck the King car; that there was nothing to obstruct 
the view of either Mrs. Ward or Mr. King as they entered the inter- 
section. 

On cross-examination this witness testified: "After we crossed the 
bridge, just across the bridge, I saw Mr. King's car coming out into 
the intersection. I t  was driving very slowly. * * I saw the King 
car coming across the intersection when I estimated the car I was 
riding in was about 250 feet from the intersection." 

The defendant King testified that he pulled up to within two or 
three feet of Wilmont Road and stopped; that he looked to his right 
and his left. ('1 looked to the right and i t  was clear, I did not see any- 
thing in sight. I looked to the left, there were two cars down the road 
about two blocks away and I immediately looked ahead and put my 
car in low gear and went across Wilmont Road, and when I got across 
the road, Mrs. Ward's car struck me in the right fronlt side in the 
front door and front wheel. From the time I stopped until I wals hit, 
I hlad traveled about 40 feet, Wilmont Road is 22 feet wide. " * Witdl 
reference to Wilmont Road a t  the time my car was hit, I was just 
off of Wilmont Road on the south side. I did not see the car that hit 
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my car, I did not know there was a car anywhere around me because 
I did not see anything in sight when I looked to the right. * As 
to how fast I was going acrws this intersection, I went across I imagine 
about 10 miles an hour." 

The defendant Hilda Ward testified, "I was working a t  the Air- 
port 77 Restaurant in December 1956. I worked there as a waitress 
along with Mrs. Primm. I was driving the auto that  was involved, 
that is one of the cars in this wreck. * * * We had been working and 
were on our way home. * * I was on Wilmont Road, going east. 
As you drive east on Wilmont Road there is a bridge some distance 
west of this intersection. I n  my opinion that  bridge is about two- 
tenths of a mile from the intersection. As I passed tha t  bridge and 
approached the intersection of Steele Creek Road and Wilmont Road, 
I was driving about 55 a t  the bridge. * * * Then as  I came on down 
towards the intersection I was driving about 45. I saw the auto operat- 
ed by Mr. King. * When I first saw his car, I could see the top 
of his car from 150 feat back, the embankment goes up a little. You 
can see the top of the car, I know the car approached very slow. When 
I first saw his car i t  was about 50 feet from the intersection. As I 
came on towards the intersection this other car approached the side 
of the street so slow, I just knew he was stopping and then I realized 
he was not going to stop; to  keep from hitting him in the side 
I go to  my right, hoping that  he would see me then and go t o  his 
left. When it  first became apparent that  he was not going t o  stop 
before entering the intersection, I was around 50 t o  60 feet from the 
center of the street or the intersection. When I realized he was not 
going to stop, I applied my brakes and went t o  the right." 

On cross-examination this witness testified that  Mr. King was not 
driving more than 10 miles per hour; that when she first saw his car 
i t  was about 50 feet from the intersection; that  from where she first 
saw i t  to the place of the collision it was about 75 feet. She further 
testified that when the policemen came to see her in the hospital after 
the accident she told them that  the first time she saw the King car 
it was 150 feet from the intersection. 

A member of the Mecklenburg County police who investigated the 
accident testified that  an automobile approaching from the west on 
Wilmont Road could be see9 from the intersection with Steele Creek 
Road as it  came across the bridge, and that  the distance from the 
east end of the bridge on Wilmont Road to the intersection with 
Steele Creek Road is 1,350 feet. The testimony of this witness tends 
to show that  the defendant Ward's car left tire marks for 100 feet 
before the collision. 
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Issues of negligence and damages were answered in favor of the 
plaintiff and against both defendants. 

From the judgment entered on the verdict both defendants appeal, 
assigning error. 

Henry L. Strickland for plaintiff. 
Carswell & Justice for defendant King. 
Helms, Mulliss, McMilkm & Johnston for defendant Ward. 

DENNY, J. The defendant King assigns as error the refusal of 
the court below to grant his motion for judgment as of nonsuit made 
a t  the conclusion of all the evidence. 

In  our opinion, the evidence adduced in the trial below mas suffi- 
cient to carry the case to the jury as to the defendant King, and we 
so hold. 

Among other things, however, this defendant excepts to and assigns 
as error the following portion of the charge to the jury: "Incidentally, 
let me say here, ladies and gentlemen, there being no evidence as 
to  what kind of zone or district this was, that the 55 miles an hour 
speed law would apply here, and that a speed under 55 miles an hour 
would not be in violaltion of the speed law, and one above that 
would be." 

We think this instruction may have misled the jury in light of 
the fact that  the collision involved in this case occurred a t  an inter- 
section of highways. 

G.S. 20-140 provides: "Any person who drives any vehicle upon a 
highway carelessly and heedlessly in wilful or wanton disregard of 
the rights or safety of others, or without due caution and circum- 
spection and a t  a speed or in a manner so as to endanger or be likely 
to endanger any person or property, shall be guilty of reckless driv- 
ing, *." 

G.S. 20-141 further provides: " ( a )  No person shall drive a ve- 
hicle on a highway a t  a speed greater than is reasonably prudent 
under the conditions then existing. (b)  Except as otherwise provided 
in this chapter, i t  shall be unlawful to  operate a vehicle in excess of 
the following speeds: 1. Twenty miles per hour in any business dis- 
trict; 2. Thirty-five miles per hour in any residential district; * 
4. Fifty-five miles per hour in places other than those named in para- 
graphs 1 and 2 of this subsection for passenger cars, * * *. (c) The 
fact that  the speed of a vehicle is lower than the foregoing limits 
shall not relieve the driver from the duty to  decrease speed when 
approaching and crossing an intersection, * * when special hazard 
exists with respect t o  pedestrians or other traffic * and speed shall 
be decreased as may be necessary 60 avoid colliding with any person, 
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vehicle or other conveyance on or entering the highway and to avoid 
causing injury to any person or property either on or off the high- 
way, in compliance with legal requirements and the duty of all per- 
sons to use due care." 

In light of the provisions of the foregoing statutes i t  is clear that 
whether or not a speed of 55 miles an hour is lawful depends upon 
the circumstances a t  hhe time. These statutes provide that a motorist 
must a t  all times drive with due caution and circumspection and a t  
a speed and in a manner so as not to endanger or be likely to endanger 
any person or property. At no time may a motorist lawfully drive a t  
a speed greater than is reasonable and prudent under the conditions 
then existing. 

Conceding that 55 miles per hour was the legal rate of speed on 
Wilmont Road, the defendant King was entitled to have the jury 
instructed that notwithstanding the fact that the speed of a vehicle 
may be lower than 55 miles per hour, "that shall not relieve the 
driver from the duty to decrease speed when approaching or crossing 
an intersection * *, when special hazard exists with respect to pedes- 
trians or other traffic * * and speed shall be decreased as may be 
necessary to avoid colliding with any person, vehicle or other con- 
veyance on or entering the highway and to avoid causing injury to 
any person or property either on or off the highway, in compliance 
with legal requirements and the duty of all persons to use due care." 

The fact that the court in its charge stated and applied the com- 
mon law rule of the prudent man is not sufficienlt to  remedy the fail- 
ure t o  explain and apply the applicable statutory provisions. The 
charge contained no reference to the applicable provisions of G.S. 
20-141(c). Barnes v. Teer, 219 N.C. 823, 15 S.E. 2d 379; Kolman v. 
Silbert, 219 N.C. 134, 12 S.E. 2d 915; Spencer v. Brown, 214 N.C. 114, 
198 S.E. 630; Bowen v. Schnibben, 184 N.C. 248, 114 S.E. 170. 

For the reasons stated the defendant King is granted a new trial. 
Appeal by defendant Ward. 
This defendant also assigns as error the refusal of the court below 

to sustain her motion for judgment as of nonsuit. She is relying upon 
Edwards v. Vaughn, 238 N.C. 89, 76 S.E. 2d 359; Garner v. Pittman, 
237 N.C. 328, 75 S.E. 2d 111; hfatheny v. Motor Lines, 233 N.C. 673, 
65 S.E. 2d 361; Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d 239, and 
similar cases. 

In many instances it is 3, difficult task to determine whether or 
not a case fells within and should be governed by one line or another 
of our decisions. We think, however, the evidence in this case is 
sufficient t o  take i t  out of the line of cases cited and relied upon by 
this defendant. 
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The plaintiff is entitled to have the evidence on the entire record 
considered in the light most favorable to her and she is likewise en- 
titled to the benefit of every reasonable inference to be drawn there- 
from. Pascal v .  Transit Co., 229 N.C. 435, 50 S.E. 2d 534; Bundy v .  
Powell, 229 N.C. 707, 51 S.E. 2d 307; Thomas v. Motor Lines, 230 
N.C. 122, 52 S.E. 2d 377; Winfield v. Smith, 230 X.C. 392, 53 S.E. 
2d 251. 

As we interpret the testimony of the defendant Ward, she admits 
that she saw the .top of her co-defendant's car for 150 feet as i t  
approached but before i t  entered the intersection. She further b t i -  
fied that King was not driving over 10 miles per hour, and she never 
fixed her own speed a t  less than 40 or 45 miles per hour, while the 
plaintiff's testimony fixed her speed a t  65 miles per hour before she 
took her foot off the accelerator when she was about 250 feet from 
the intersection. Moreover, the plaintiff testified, "I saw the King 
car coming across the intersection when the car I was riding in was 
about 250 feet from the intersection." 

The defendant Ward does not contend that  she made any effort to 
slow down other than to  remove her foot from the accelerator until 
she was within 50 or 60 feet of the intersection. There is some evi- 
dence ,tending to show that after the ,accident the defendant Ward 
stated she did not apply her brakes until she was within 10 or 15 
feet of the intersection. On the other hand, the testimony of one of 
her witnesses tends to show that skid marks led back from ;the Wara 
car from the point of impact for approximately 100 feet. 

In Blalock v. Hart, 239 N.C. 475, 80 S.E. 2d 373, Johnson, J., in 
speaking for the Court, said: " * * the driver on a favored highway 
protected by a statutory stop sign (G.S. 20-158) does not have the 
absolute right of way in the sense he is not bound to exercise care 
toward traffic approaching on an intersecting unfavored highway. It 
is his duty, notwithstanding his favored position, to observe ordinary 
care, that is, that degree of care which an ordinarily prudent person 
would exercise under similar circumstances. In  the exercise of such 
duty i t  is incumbent upon him in approaching and traversing such an 
intersection (1) to drive a t  a speed no grehter than is reasonable and 
prudent under the conditions then existing, (2) t o  keep his motor ve- 
hicle under control, (3) to keep a reasonably careful lookout, and (4) 
to take such action as an ordinarily prudent person would take in 
avoiding collision with persons or vehicles upon the highway when, 
in the exercise of due care, danger of such collision is discovered or 
should have been discovered." 

In  light of the facts disclosed on this record, we conclude that 
the evidence against this defendant is sufficient to carry the case to 
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the jury on the theory of concurrent negligence of both the defendants. 
Blalock v .  Hart, supra, and cited cases. 

The defendant Ward also assigns as error the following portions 
of the charge to the jury: "Now, there is also in the law, ladies and 
gentlemen, a provision to  the effect that  where two vehicles approach 
an intersection a t  the same time, both of them observing the law, 
then the person that  gets in the right of way first has the right of 
way, and i t  is up t o  the other onc lto yield to him. * * * 

"On the other hand, a person, regardless of previous conditions, s 
dominant highway being on the left or right, etc., a person who first 
enters an intersection then has the right (to proceed through that in- 
tersection, without interference and to that  extent he has the right of 
way." 

The above instructions are obviously erroneous. The law with re- 
spect to entering an intersection under the circumstances pointed out 
in the first portion of the charge, t o  which this defendant excepted, 
is set forth in G.S. 20-155 as follows: "(a)  When two vehicles ap- 
proach or enter an intersection and/or junction a t  approximately the 
same time, the driver of the vehicle on the left shall yield the right 
of way to the vehicle on the right except as otherwise provided in 
G.S. 20-156 and except where the vehicle on the right is required to  
stop by a sign erected pursuant to the provisions of G.S. 20-158 * * *." 

Likewise, as to  the second portion of the charge to  which this de- 
fendant excepted, G.S. 20-158 provides: " ( a )  The State Highway 
Commission, with reference t o  State highways, and local authorities, 
with reference to  highways under their jurisdiction, are hereby author- 
ized t o  designate main traveled or through highways by erecting a t  
the entrance thereto from intersecting highways signs notifying driv- 
ers of vehicles to come to full stop before entering or crossing such 
designated highway, and whenever any such signs have been so erect- 
ed it  shall be unlawful for the driver of any vehicle t o  fail to  stop 
in obedience thereto and yield the right of way to vehicles operating 
on the designated main traveled or through highway and approach- 
ing said intersection. No failure so to stop, however, shall be con- 
sidered contributory negligence per se in any action a t  law for in- 
jury to person or property; but the facts relating to  such failure to 
stop may be considered with the other facts in the case in determ- 
ining whether the plaintiff in such action was guilty of con~tributory 
negligence. * * * " 

Therefore, a motorist traveling on a servient highway on which a 
stop sign has been erected a t  an intersection with a dominant high- 
way may not lawfully enter such intersection until he has stopped 
and observed the traffic on the dominant highway and determined 
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in the exercise of due care that he may enter such intersection with 
reasonable assurance of safety to himself and others. The failure of 
a driver, however, on a servient highway, to stop before entering an 
intersection with a dominant highway is not to be considered con- 
tributory negligence per se but the facts relating to such failure to 
stop may be considered with the other facts in the case in determin- 
ing whether or not under all the facts and circumstances involved 
such driver was guilty of negligence or contributory negligence. Bad- 
ders v. Lassiter, 240 N.C. 413, 82 S.E. 2d 357; Edwards v. Vaughn, 
supra; Morrisette v. Boone Co., 235 N.C. 162, 69 S.E. 2d 239; Math- 
eny v. Motor Lines, supra. 

Ordinarily, when erroneous instructions are given in a charge, such 
error will not be cured although the court may have given the cor- 
rect instructions in other parts there~f .  It cannot be presumed that 
the jury was able to distinguish a t  which time the court was laying 
down the correct rule. Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767; 
Godwin v. Johnson Cotton Co., 238 N.C. 627, 78 S.E. 2d 772; S. V .  

Ellerbe, 223 N.C. 770, 28 S.E. 2d 519; S. v. Floyd, 220 N.C. 530, 17 
S.E. 2d 658; Rogers v. Construction Co., 214 N.C. 269, 199 S.E. 41. 

There are other assignments of error which are not without merit; 
even so, we deem it unnecessary to discuss them since (there must be 
a new trial and the additional errors complained of may not recur 
thereon. 

As to the defendant King: New Trial. 
As to the defendant Ward: New Trial. 
PARKER, J., not sitting. 

LEE BRADSHFa v. EULA MORTON, WIDOW, JAMBS H. MORTON, 
ARTHUR C. SMITH AND BEATRICE MORTON, ADMINISTRATOR AND 
ADM~NISTBATRIX OF THE ESTATE OF JAMBS MORTON, DECEASED. 

(Filed 10 December, 1988.) 

1. Reference § 10- 
I n  reviewing exception to the referee's findings of fact and conclu- 

sions of law, i t  is the duty of the judge of the Superior Court to con- 
sider the evidence and make his own findings and conclusions, which 
he may do by af6rming or modifying the findings and conclusions of 
the referee. 

2. Appeal and Error § 4 0 -  
On appeal to the Supreme Court from judgment of the Superior Court 

in reference proceedings, the sole questions presented are  whether the 
facts found by the judge a re  supported by competent evidence and 
whether such findings a re  sufflcient to sul?port the judgmwt. 
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3. Bailment 8 &-- Evidence held sufficient to  support f h d i n g  that  gra- 
tuitous bailee had  repaid all money entrusted t o  his  care. 

Evidence tending to show that  deceased. over n period of years, was 
permitted to deposit and withdraw monies from plaintib's safe, re- 
ceiving receipts therefor, that upon withdrawals, the receipt correspond- 
ing to the sum withdrawn was removed and stuck on a flling wire, that  
the sum remaining after subtracting the total of the perforated receipts 
from the total receipts, was paid to the administrator of deceased, that  
such sum was substantially the same as  shown to be due by an account 
book, kept by plaintiff's son in the course of the transactions, with other 
corroborative evidence, is held sufficient to support the referee's find- 
ing that  nothing was due from  lai in tiff to the estate. 

4. Money Received 83 1, .% Evidence held sufficient t o  support Anding 
tha t  payment was not  voluntary. 

Evidence tending to show that plaintiff paid the total balance he 
acknowledged to be due intestate to intestate's personal representatives, 
that the beneficiaries of the estate claimed a large additional amount 
to be due, and made repeated demands upon plaintib and threatened 
to "take further steps" if the additional amount were not paid, that 
plaintiff, who was unlettered, old and ill. was greatly worried by the 
demands, and paid the additional sum to maintain peace in the family, 
stating that he did not owe the money but for defendants to take it  and 
bring it  back after they had found out it wasn't their money, i s  held 
sufficient to support the referee's finding that the payment of the addi- 
tional sum was not voluntary. 

5. Same: Duress- 
An unjust payment loses its voluntary character if it is brought about 

by fraud, duress or undue influence, and the health, age and mental 
condition of the person making the payment a re  properly considered 
in determining whether the payment was made under duress. 

6. Appeal and  Er ror  8 4 9 -  
The referee's findings of fact, approved by the trial court. are  con- 

clusive on appeal if supported by competent eridence eren though in- 
competent evidence may also hare been admitted. since it will be pre- 
sumed that the findings were based on the mulpe,e~i~t evidence. I t  is 
only when all of the evidence supporting a finding is inconipete~lt that 
such flndintg should be set aside on appeal. 

7. Evidence § 11- 
Where the personal representatire introduces evidence as to a per- 

sonal tramaction with decedent, lie opens the (loor for the nclrnission 
of evidence relating otthe transclction by the arlverw party.  

PARKER, J., not sitting. 

APPEAL by defendants from Hobgood, J., in Chaiubers, ,4pril 5, 
1958, PERSON Superior Court. 

Civil act im to recover $20,000.00 alleged to have been paid under 
duress. The pleadings consist of the complaint, the answer and count- 
erclaim, and the reply. 
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In  subsections (b) and (c) under Paragraph 15 of the complaint, 
the plaintiff stated the essence of his cause of action: 

"(b)  That by the aforesaid acts of undue influence, fraud and 
deceit, praoticed in concert against the plaintiff who was unable 
to  resist such acts because of his age and physical condition, the 
defendants extorted $20,000.00 from the plaintiff without just 
cause or reason and that equity should not allow these defendants 
to retain said $20,000.00, or any part of it, no money being due 
and owing by the plaintiff to  said defendants for any reason 
whatsoever. 

" (c) That  the consideration which the plaintiff sough~t, and 
which the defendants agreed to give, for his payment of said 
$20,000.00 to defendants was relief from the harassment to which 
he had been eubjected, 8s set out hitherto, and a discharge in 
full from the defendants' wrongful claims; that by continuing 
such harassment, undue influence, threats, and prosecution, the 
defendants have failed to render the consideration for which the 
plaintiff paid them the said $20,000.00, and that in equity these 
defendants should not be allowed to retain said $20,000.00, or 
any part of it." 

The defendants, by answer, admitted the receipt of $20,000.00, but 
denied the payment was wrongfully exaoted. They set up a counter- 
claim, the substance of which is: 

"(1) That  the said decedent, James Morton, and Lee Bradsher, 
brothers-in-law, having been friends over a long and continuous 
length of time, agreed for the decedent James Morton to deposit 
such monies as he wished to save in Lee Bradsher's safe located 
on his premises; that, following this agreement and for a period 
of approximately over 30 years, the decedent made deposits in 
Lee Bradsher's safe with the plaintiff, Lee Bradsher, in the total 
sum of $63,668.35, of which the defendants have received $31,- 
600.00, which sum the defendants allege, on information and be- 
lief, was the only amount ever received by the decedent James 
Morton or by his administratrix and administrator, or any mem- 
ber of his family, both during his lifetime or since his demise." 

The defendants pray judgment on the counterclaim for $32,068.85. 
The plaintiff, by a reply, denied the counterclaim. 

Upon the defendants' mction, the court referred the case to L. H. 
Mount, referee, who conduc~ted hearings for several days. The record 
contains 250 pages. The referee's findings of fact are in great detail. 
The following excerpts from them will serve to show the heart of 
the controversy : 

"3. That  the plaintiff, Lee Bradsher, is a colored man 76 years 
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of age, who resides in Bushy Fork Township, Person County; 
that  hc has no formal education and is unable to read or write 
except to  a very limited degree; that  he has resided in Bushy 
Fork Township all of his life, owns approximately 500 acres of 
land with a 34-acre tobacco allotment and has reared 13 children 
of his own and several children other than his own; that  he has 
an outstanding reputation for truth, honesty and influence in 
his community. 

"5. That  the plaintiff, Lee Bradsher, and James Morton, de- 
ceased, were lifelong friends; were married to  sisters and through- 
out the years enjoyed a relationship of the greatest trust and 
confidence. 

"8. That  about the year 1918, the plaintiff purchased a small 
safe and it  became the custom of James Morton, deceased, the 
brother-in-law of the plaintiff, to  deposit sums of money in the 
safe for safekeeping; that  about the year 1938, the plaintiff, Lee 
Bradsher, purchased a larger safe; that  the plaintiff did not 
learn the combination to  this safe but placed it  in the exclusivL 
control of his eldest son, Walter Bradsher; that  James Morton, 
deceased, continued to deposit money from time Ito time and to 
make periodic withdrawals from the safe; that  the plaintiff, Lee 
Bradshcr, requested his son Walter Bradsher to cease accepting 
deposits of James Morton's money; however, throughout the years 
he was aware lthat James Morton continued t o  make deposits 
and withdrawals of money; that  when James Morton made a 
deposit of money in the safe, Walter Bradsher would customarily 
give him a receipt on which he would sign the name of the plain- 
tiff, Lee Bradsher, and his own name as witness; 

"9. That James Morton died suddenly on Saturday, February 
25, 1956, and on Sunday or Monday following, the defendant 
Eula Morton and members of the Morton family came to the 
home of the plaintiff, Lee Bradsher, together with the defendant 
Arthur C. Smith, to  ascertain the amount of the deceased's money 
there was in the safe owned by the plaintiff; that a count of the 
money revealed the amount t o  be $11,600.00; that  the defendant 
Arthur C. Smith withdrew the amount of $5,100.00 and left in the 
custody of the plaintiff the amount of $6,500.00; that  the plain- 
tiff's son Walter Bradsher gave the defendants a receipt in the 
sum of $6,500; that  subsequently, on or about the 19th day of 
March, 1956, the defendant Arthur C. Smith, with others of the 
Morton family, returned and obtained the remaining $6,500. 

"12. That  a t  the time of the meeting set forth in paragraph 
10 and during the period of demands and negotiations, Lee Brad- 
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sher, an  illiterate, colored man, 76 years or age who, ill, irrational 
and worried, was willing to  do anything to keep peace in the 
family and his good reputation in the community; the plaintiff 
had not actively engaged in his business for more than ten years 
and all his business affairs had been handled by his son Walter 
Bradsher. 

"18. That  further demands were made by the defendants 
through the defendant Arthur C. Smith and that  on or about the 
16th day of April, 1956, the plaintiff paid to the defendants the 
sum of $10,000.00 in cash and $10,000.00 in cash on the 18th 
day of April, 1956, over his protest that  he did not owe it  and 
with the adrnonition t o  the defendants 'for them to bring i t  back 
after they got there and seed i t  wasn't their money.' " 

The referee further found, in substance, that all told James hlorton 
deposited in the plaintiff's safe the sum of $50,048.85; and that Mor- 
ton had withdrawn $38,418; and that  the difference between the de- 
posits and the withdrawals accounted for the $11,600 belonging to 
Morton and taken from the safe by the defendants immediately after 
his death; that  the plaintiff was unlettered, old, and ill, and that 
under pressure he paid $20,000.00 to the defendants, no part of which 
was due. 

Upon the facts found, the referee adjudged that  the plaintiff is en- 
titled to recover $20,000 from the defendants, who were not entitled 
to recover anything on their counterclaim; and that  each party should 
pay half the costs. Both parties filed exceptions. 

The plsintiff excepted to the referee's failure to find (1) that the 
defendants by continuous pressure and threats so deprived the "ill, 
worried, and irrational old man" of his judgment, reason, and dis- 
cretion as to amount to undue influence, thus causing him t o  pay 
$20,000.00 he did not owe; and (2) that  the plaintiff only paid the 
$20,000.00 conditionally, with the understanding that  after full ac- 
counting, if found not to be due it  would be returned. The plaintiff 
further objected to  being charged with one-half the costs. 

The defendants filed detailed exceptions to the introduction of evi- 
dence, especially the book account kept by Walter Bradsher. They 
also excepted to all material findings of fact in the plaintiff's favor 
and to the referee's refusal to allow their counterclaim. 

At the hearing on the exceptions to the referee's report, Judge Hob- 
good sustained the plaintiff's exceptions, made findings in accordance 
with his request as to conditional payment of $20,000.00, and as to  
the undue influence and pressure under which it  was paid. The court 
overruled defendants' exceptions on all matters material to  the re- 
sult. The court rendered judgment iin the sum of $20,000.00 for the 
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plaintiff, and adjudged that the defendants pay the costs: Subsequent 
t o  the hearing on the referee's report, the parties stipulated: (1) 
T h a t  defendants had receipts showing deposits of $50,048.85; (2) 
tha t  all except $11,360.00 showed perforations; (3) tha t  plaintiff's 
evidence as testifled to by Walter B r ~ d s h e r  was tha t  $38,418.00 had 
been withdrawn by James Morton. 

From thc judgment, the defendants appealed. 

Charles B. Wood, R .  P. Bums, R.  B. Dawes for plaintiff, appellee. 
hf. Hugh Thompson, Donald J. Doreg! William A.  Marsh, JT., for 

defendants, appellants. 

HIGGINS, J. This appeal comes to  us from a judgment of the su- 
perior court which, after review, modified and affirmed findings of 
fact and conclusions of law made by the referee. Based on the find- 
ings, thc trial judgc ordered the defendants t~o pay to  the plaint'iff 
the  sum of $20,000.00, and the court castis. 

The referee held hearings sver a period of several days. His find- 
ings of facd are in great detail. Upon exceptions filed tlhereto, the trial 
judge cawfully reviewed them and the evidence upon which they 
were bawd He modified borne in minor detail and made the addi- 
tional findings referred to in the statement of facts. "When excep- 
tions are taken to a referee's findings of fact and law, i t  is the duty 
of the j u d g  to consider the evidence and give his own opinion and 
conclusion both upon the facts and upon the law." Anderson v .  McRae, 
211 N.C. 197, 189 S.E. 639. 

In passing on the judgment from which this appeal was taken it 
becomes flw duty of this Court to determine two things: (1) Are 
the facts found supported by competent evidence? (2) Are the facts 
found to h:l,ve been thus supported sufficient to  support the judgment? 

The first essential inquiry relates to the question whether a t  the 
time he paid $20,000.00 to the defendant the plaintiff was actually 
indebted to the defendants' intestate. A number of separate findings 
of the referee, when combined, answer this question. The evidence in 
support of the referee's findings that  nothing was due comes from 
different gources. Walter Bradslier, who had charge of his father's 
safe, testified that  a t  the time of James Morton's death he had $11,- 
600.00 in the safe. H e  further testified that  during the many years 
he had, clinrge of the safc he kept a Imok account of all amounts 
paid to James hlorton d u r ~ n g  hiq lifrtime, and thak he had thus 
paid t he  sum of 538,418. (The defendants objeched to thils evidence.) 
The  plainliff in{troduccd before the rcferw two dieintterwted wit- 
nesses who tegtified tha t  shortly before 3lort1on's doath he mad? 
the statement lie had about $11,000.00 in the plaintiff's safe. The 
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plaintiff also introduced e~iden~ce that Morton took receipte for 
all deposits and from time to time when he made withdrawals he re- 
moved a receipt representing the amount of the withdrawal from the 
other receipts and "stuck" it  on a filing wire he kept for that  purpose. 
All receipts showed total deposits of $50,048.85. The receipts with 

, wire perforations amounted to  $38,688.85. Thus the unperforated re- 
ceipts kept for the purpose of showing what was still in the safe 
amounted to  $11,360.00 - slightly less than the amount shown by 
Walter Bradsher's books and slightly less than the amount turned 
over to  the defendants after the death of their intestate. 

Another circumstance tending to show that  nothing was due the 
estate was the failure (as  appears from the clerk's records) on the 
part of the defendants t o  include the payment in the list of assets 
belonging to the estate. The evidence is ample to support the findings 
that  the plaintiff, a t  the time he made the payment which he seeks 
to have returned to him, was not indebted to the Morton estate. 

I n  order to permit recovery, the plaintiff is required to  show that  
the payment was involuntary. On this question the referee heard much 
evidence as to the effect the defendants' demands for money had 
upon the illiterate and worried old man, especially the defendants' 
claim that  they had receipts which showed deposits of more than 
$50,000.00. With respect to the contested payment, the plaintiff testi- 
fied: "Yes, I did that  because I wanted to relieve this burden. I t  was 
not the money burden because I knowed I didn't owe it. The burden 
was the family and the union that  we might have between each other. 
I was not feared of the people as far as that  part goes, but I didn't 
know what might arise. You take this like I was, then some folks 
kill folks for a quarter. . . . ilfter hc died, I wasn't thinking about 
nobody going to kill me, and I didn't think I was going to kill no- 
body, but I had them eight or nine boys and she had two or three. 
. . . but what I was studying about was hereinafter. I didn't want to 
die 'and leave them fighting and me and Jim brothers, . . . It said 
(the letter from the defendants) we want $18,000, and if you don't 
pay i t  . . . we will take further steps . . . That frightened me because 
I knowed they had my papers." 

Members of the plaintiff's family testified he was so worried over 
the defendants' demands that he was unable to  eat. H e  stated unless 
he got the trouble settled he would go crazy. The evidence before 
the referee and the court was sufficient to  support the finding the 
payment here involved was not voluntary, but was made under duress. 

I n  determining whether one acts under duress, "The mental condi- 
tion of the person acted on must always be taken into consideration. 
The law does not leave the old, the weak, the ignorant, and the timid 
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at the mercy of those who would operate on their fears to secure the 
payment of an  unlawful demand." Am. Jur., 40, Sections 161, 162, 
pp. 825, 826. "Whatever be the cause of the mental weakness- 
whether it arises from permanent injury to  the mind, or temporary 
illness, or excessive old age - it will be enough to  make a court 
scrutinize the contract with a jcalous eye; and any unfairness or 
overreaching will be promptly redressed." Rolich v. Ins. Co., 206 N.C. 
144, 173 S.E. 320. '(Undue influence is frequently employed surrep- 
titiously, and is chiefly shown by its results." In ye Thompson's Will, 
248 N.C. 588, 104 S.E. 2d 280. 

From the foregoing and other authorities, it may be gathered tha t  
an  unjust payment loses its voluntary character if it is brought about 
by fraud, duress, or undue influence. Thc evidence is sufficient to sus- 
tain the findings of the referee, as amended by the court, that the 
payment of $20,000.00 was obtained by undue influence and pressure 
which deprived the plaintiff of hie "reason and discretion, and caused 
him to act to  his detriment." 

Finally, the defendants contend they are entitled to anothcr hear- 
ing because the referee and the court considered incompetent evidence 
admitted over their objection. They say, espcclally, the book account 
of Walter Bradsher should have becn excluded. While there may be 
technical objection to some of the evidence, it must be borne in mind 
that  the hearing was being conducted before a referee appointed by 
the court to make inquiry, to hear evidence, make findings of fact, 
and state conclusions of law arising thereon-a situation quite dif- 
ferent froin that whicli aribcs in a l icamg bcforo a jury. In  tlie nature 
of things the referee must hear the evidence bcforc he can rule on 
its competency, mhercas the jury is not 1)ermitted to hear incompe- 
tent evidence. Thc law recognizes this distinction and only rcquircs 
that  the findings by the refcrcc and by thc court bc supported by 
competent evidence. Bizzell z'. Bizsell. 247 X C. 390, 101 S.E. 2d G6P: 
Reid v. Johnston, 241 N.C. 201, 53 S.E. 2d 114; Bond  of Mnnnge~s v. 
Wilmington, 237 K.C. 179. 74 S.E 2d 749; C'nine?o~t .r/. Cameron ,  232 
N.C. 686, 61 S.E. 2d 913. 

We are not unmindful of thc holding of this Court in Thompson v. 
Smith, 156 N.C. 345, 72 S.E. 379: "If t h e  is any cvidcnce to sup- 
port the findings and no error has becn conimitted in receiving or 
rejecting testimony, and nc other qucstion of law I S  raised with re- 
spect to  th? findings, wc acccyt what thc j11dg0 I m  fount1 ns final, as 
we do in the case of a jury." And in Pack z1 Ktrtzin, 213 K.C. 233, 1 
S.E. 2d 566, in passing on a rcferce's findings, this Court said: "Thcre- 
upon, the adoption of these findings by the county court, approvcd by 
the superior court, would render the  facts 50 foun~l conclusive and not 
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open to review upon appeal, unless i t  be shown the findings were 
based upon testimony which was incompetent and prejudicial." 

"It is settled by all of the decisions on the subject, with none to 
the contrary, that  the findings of fact, made by a referee and approved 
by the trial judge, are not subject to review on appeal, if they are 
supported by any competent evidence." Kenney v. Hotel Co., 194 N.C. 
44, 138 S.E. 349; Dorsey v. Mining Co., 177 N.C. 60, 97 S.E. 746. 

In passing on the referee's findings of fact, the correct rule seems 
to be to approve them if they are supported by competent evidence. 
However, if the only evidence upon which they are based is incompe- 
tent, they must fail for lack of support, and should be set aside on 
appeal. If both competent and incompetent evidence is introduced, 
i t  will be presumed the findings were based on the competent evidence, 
and if it is sufficient to support them, the findings will stand. 

Questions whether Walter Bradsher's evidence, because of his re- 
lationship to the plaintiff, is admissible in his father's suit against 
the dead men's estate, and whether his book account is admissible as 
a record under Flippen v. Lindsey, 221 N.C. 30, 18 S.E. 2d 824, are 
immaterial. Both personal representatives testified in detail with re- 
spect to the transactions here involved, thus opening the door. Highfill 
v. Pam'sh, 247 N.C. 389, 100 S.E. 2d 840; Hayes v. Ricard, 244 N.C. 
313, 93 S.E. 2d 540; Peek v. Shook, 233 N.C. 259, 63 S.E. 2d 542. 

For the foregoing reasons, the judgment of the Superior Court of 
Person County is 

Affirmed. 

PARKER, J., not sit,ting. 

FLORENCE HARRELL, -4 WIDOW, v. H. EMMETT POWELL AND WIFE, 
JIILI7RED F. POWELI, : WAYNE RE-DEVELOPMENT COMPANY, 
INCORPORATED, A N D  N. E. MOHN, JR.  

(Filed 10 December, 1058.) 

1. Vendor and Purchaser 8 4- 

Ordinarily, in the absence of inquiry by the vendors, the purchaser 
is not nnder duty to disclose facts materially affecting the value of the 
property when no fiduciary relationship exists between them, certainly 
when such facts are  R mi~tter  of public record, and the purchaser does 
not, by word or deed, divert full investigation by vendors. 

2. Cancellation and Rcscission of Instruments fj 2-- Allegations held 
insufTicirnt prcdirate for  action t o  rrscind instrument for  fraud. 

Allegations to the effect that a n  official of a housing authority which 
managed property under lease to the Federal Government had knowl- 
edge of propused legislation which would materially affect the value 
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of the property (Federal Housing Act of 1950) and with such knowledge 
obtained a n  option from the owners of the fee. without disclosing the 
fact of the pendency of such legislation. ia h ~ l d  insufficient to state a 
cause of action to set aside the option and deeds pursuant thereto on 
the ground of fraud in the absenrr of allegations sufficient to show nny 
fiduciary relationship esisting between the parties or any action by the 
purchaser diverting vendors from malring full inquiry, or that vendors 
made any inquiry of the purchaser and that he denied the facts or re- 
mained silent in regard thcreto in the face of such inquiry. 

3. Fiduciarie- 
While a public official occupies a fiduciary relationship to tile gor- 

ernmental agency or unit which he serves, it does not follow that he 
occupies n fiduciary relatioriship to a private citizen fronl whom he, ps 
an individual, purchases property, and therefore he is not under duty 
to disclose to the vendor the pendency or passagr of legislation affecting 
the value of the property when the facts in regard thereto a re  of public 
record. 

1. Appeal and Error s§ 7, l r -  

Cert iorari  granted under Rule 4 ( a )  brings to the Supr~ule  Court for 
inmediate review only t k  pctitioner'h wceptious to the rulings made 
by the court below and is iusufficient basis for n demurrer ore tenua 
in the Supreme Court. 

PARKER, J., not sitting. 

On writ of certiorari, granted on petition of plaintiff, to review 
order of Parker, J., entered June 10, 1958, in WAYNE Superior Court. 

Civil action instituted March 19, 1958, to set aside certain con- 
veyances relating to a tract of land in Goldsboro Township, Wayne 
County, containing approximately 93.25 acres and to recover rents 
and profits. 

Judge Parker's order, now reviewed, allowed defendants' motion to 
strike designated portions of paragraph 8 and all of paragraphs 9-17, 
both mciusive, of the complliint. 

Unchallenged portions of the complaint, summarized, alleged these 
facts: 

Plaintiff and L. J. Harrell, her husband, who then owned the land 
as tenants by entirety, executed two paper writings, both recorded 
in the Wayne County Registry, (1)  one dated December 21, 1949, to  
H. Emmett Powell (hereinafter called Powell), purporting to be an 
option and contract to convey, and (2) the other dated September 7, 
1950, to Wayne Re-Development Company, Incorporated, (herein- 
after called Re-Development Company), assignee of Powell, purport- 
ing to be a deed. 

Powell caused the Re-Development Company to execute two con- 
veyances, both recorded in said registry, (1) a deed of trust dated 
December 18, 1956, securing (undescribed) notes payable to Powell 
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and N. E. Mohn, Jr., (hereinafter called Mohn), and (2) a deed dated 
December 20, 1956, made subject to  said deed of trust, purporting 
t o  convey an undivided interest of 89% to Powell and an undivided 
interest of 57% t o  Mohn and the remaining undivided interest of 6% 
to  five (unnamed) individuals. 

Defendants, since 1950, have collected, and they are now collecting, 
substantial rentals for said land. 

Plaintiff's husband, L. J. Harrell, died in January, 1955. 
At  the time of the execution, acknowledgment and delivery of the 

purported contract to convey (1949) and the purported deed (1950), 
L. J. Harrell did not have mental capacity sufficient to  execute a 
valid contract or deed or t o  give his assent to  the execution of a valid 
contract or deed by plaintiff; and, on account of said mental incapa- 
city of L. J. Harrell, the said contract and deed are void. 

The stricken portions of the complaint comprise some six pages of 
the printed record. A summary of these extended allegations is set 
forth below. 

In  1943, the federal government, by condemnation proceedings, ac- 
quired a leasehold interest in said land. It caused to be erected 
thereon about ninety (90) multiple dwelling unik  for rental to  per- 
sonnel stationed a t  or connected with Seymour Johnson Field, a tem- 
porary U. S. Army Air Force installation. 

The federal government, by its leasehold interest, acquired the 
exclusive possession and use of said land "for a period of one year 
with the right t o  renew from year t o  year for the term of the War 
Emergency, as determined by the President, and for three years there- 
after, and with the right t o  remove a t  the termination of such use all 
improvements constructed or placed thereon by the Government or 
any of its agencies." 

The Eastern Carolina Regional Housing Authority (hereinafter 
called the Authority), organized under the North Carolina "Housing 
Authority Law," under contract with an appropriate federal agency, 
managed and rented said dwelling units during the World War I1 
emergency and thereafter until the present time. 

Powell was Executive Director of the Authority from its organiza- 
tion in 1941 until March, 1958. During this period, Mohn was an 
employee of the Authority and is now Acting Director thereof. Powell 
exercised a dominant influence and control over the business, opera- 
tions and policy of the Authority, and over Mohn, until March, 1958. 

Both Powell and Mohn were "fully advised of Federal and State 
legislation and trends relating t o  temporary war-time housing and 
Housing Authorities," particularly the housing facilities erected on 
said land; and they were "well informed of Federal legislation pro- 
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posed in the First Session of the 81st Congress of the United States, 
and . . . knew tha t  the proposed legislation would permit the re- 
linquishment of buildings of a masonry type, such as the buildings 
on the land in question, which had been erected by Federal Govern- 
ment Agencies on plaintiff's and her husband's land, then in possession 
of the Government, under condemnation for use and occupancy, . . ." 

In  August, 1949, Powell well knew "that a Committee of the Con- 
gress had made a favorable report to  the Congress and had recom- 
mended the enactment of pertinent amendments t o  the Federal Hous- 
ing Act mder  which the Administrator could make disposal of the 
housing projects, similar to  the one . . . described herein, to  the owner 
of the land without monetary consideration"; and Powell knew "that 
such disposal could and would increase the value of the land under- 
lying the housing project by many hundred per cent . . ." 

The Housing Act of 1950, proposed in the First Session of the 81st 
Congress, was enacted on April 20, 1950, in the Second Session there- 
of; and shortly thereafter, to  wit, in July, 1950, Powell caused to be 
organized the said Re-Development Company, causing 89% of its 
capital stock to be issued t o  Powell and 5% thereof to  Mohn. 

On January 24, 1950, after the said favorable committee report, 
Powell procured from plaintiff and L. J .  Harrell, for a nominal con- 
sideration, the purported option and contract dated December 21, 
1949; and on September 7, 1950, after the enactment of the Housing 
Act of 1950, Powell procured from plaintiff and L. J. Harrell, for 
the grossly inadequate consideration of $27,397.00, the purported deed 
to said Re-Development Company. 

The condemnation judgment provided for the payment t o  plaintiff 
and L. J. Harrell of an annual rental of $269.00; but the Housing 
Act of 1950 "provided a method of obtaining a much larger rental 
for said land." 

Powell, when dealing with plaintiff and L. J. Harrell, "was occupy- 
ing a public position of trust," to  wit, Executive Director of said 
Authority, and knew that plaintiff and L. J. Harrell, "by reason of 
his official position, trusted him and had confidence in him." It was his 
duty, under the circumstances, "to inform the owners, a t  the time 
of his negotiations to buy the land, of the change in the status of 
the property and the impending relinquishment of the interest of the 
Government therein to  the owner of the fee in the land. His failure 
to  disclose these facts, his silence in relation thereto, and his conceal- 
ment of the facts from the owners of the land, his purpose to procure 
the land as a part of his scheme to enrich himself, constituted a fraud 
on the plaintiff and her late husband and induced and caused the 
purported conveyance of their land to the Agency of the defendants 
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Powell and Mohn for an unfair, unreasonable and gromly inadequate 
consideration, when such conveyance would not and could not have 
been procured for such consideration had the defendant Powell not 
remained silent concerning the facts then existing, and the changing 
status of plaintiff's property then known to him but, to his knowledge, 
unknown to the plaintiff and her husband." 

Wherefore, plaintiff prayed judgment. 

Dees cQ. Dees, George X. Vann  and Lucas, Rand & Rose for plaintiff. 
Hubbard & Jones, McLendon, Brim, Holderness & Broolcs and 

Hubert Humphrey for defendants. 

BOBBITT, J. We do not consider the clause and sentence stricken 
from paragraph 8. Plaintiff's petition, filed under Rule 4 ( a ) ,  242 N.C. 
766, on which certiorari was granted, related only to  paragraphs 9-17, 
both inclusive. 

Plaintiff's only exception and assignment of error is to  the entire 
order of Judge Parker. 

The questions presented in plaintiff's brief relate to whether para- 
graphs 9-17, both inclusive, considered as a whole, allege facts suffi- 
cient to constitute a cause of action for fraud. Whether any of the 
stricken allegations include facts germane to an action to set aside 
the contract and deed on the ground of the alleged mental incapacity 
of L. J. Harrell is not presented or considered. 

An analysis of the long and complicated federal statute cited as 
the "Housing Act of 1950," 64 Stat. (Part I)  48 et seq., is unneces- 
sary. We assume, for present purposes, that the proposal and enact- 
ment of the federal legislation materially affected the market value 
of the land underlying the housing project. 

Bills introduced, committee reports thereon and legislation enacted 
in the Congress, are public records, available for inspection by any 
interested person. The Harrells, through counsel or otherwise, could 
have obtained full and accurate information concerning the proposed 
and enacted legislation. 

However, plaintiff alleged that the Harrells in fact had no knowl- 
edge or information concerning the proposed or enacted legislation; 
that, if they had had such knowledge or information, they would not 
have sold and conveyed their property for $27,397.00; and that Powell, 
having such knowledge, in his dealings with the Harrells, undertook 
("schemed") to purchase and did purchase the property a t  a price 
substantially less than its fair market value. 

I t  is not alleged that Powell (or any defendant) made a false repre- 
sentation to the Harrells or by word or deed diverted them from full 
inquiry or investigation concerning any matter pertinent to the market 
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value of their property. The gravamen of the alleged fraud is Powell's 
silence, that  is, his failure, on his own initiative, t o  advise the Har- 
rells as to such matters. Plaintiff alleged that  i t  was his legal duty 
to do so. 

In  the Annotation, "Duty of purchaser of real property to  dis- 
close to  the vendor facts or prospects affecting the value of the prop- 
erty," 56 A.L.R. 429, the annotator, citing decisions, states the rule as  
follows: "In the absence of any fiduciary relationship between the 
parties, the prospective purchaser of land is under no legal obligation 
to  disclose to  the vendor facts, much less prospects, within his knowl- 
edge, which materially affect the value of the property, where the 
vendor does not specifically question him in reference thereto, . . ." 
In  accord: 55 Am. Jur., Vendor and Purchaser Sec. 87; 91 C.J.S., Ven- 
dor and Purchaser Sec. 57. 

I n  Smith v. Beatty, 37 N.C. 456, Daniel, J., for this Court, marked 
the distinction in these words: "A vendee, who knows that  there is 
a gold mine on the land, is not compelled to  disclose that  fact to the 
vendor. But if he is interrogated as to  his knowledge of such a thing, 
and he then denies any knowledge of the mine, this denial will make 
the transaction fraudulent." 

Suffice to  say, i t  is not alleged that  the Harrells addressed any 
question to Powell (or any defendan't) or that  Powell (or any de- 
fendant) made any statement to the Harrells relevant to the market 
value of the Harrell property. 

Plaintiff's position is that  Powell's relationship to the Harrells 
was that  of a fiduciary or quasi-fiduciary. The asserted basis for 
this position is that  the Harrells "trusted him and had confidence in 
him," because Powell "was occupying a public position of trust," to 
wit, Executive Director of said Authority. 

If a fiduciary relationship existed, plaintiff would have sound 
ground for her further contention that  i t  was Powell's legal duty to  
affirmatively disclose all relevant facts concerning the market value 
of the Harrell property; but, in our opinion, the facts alleged do not 
establish a fiduciary relationship between Powell and the Harrells. 
The facts alleged by plaintiff are quite different from the factual sit- 
uations considered by this Court in Abbitt v. Gregory, 201 N.C. 577, 
160 S.E. 896, and Speight v .  Trust Co., 209 N.C. 563, 183 S.E. 734, 
cited by plaintiff. Here, under the facts alleged, the only relationship 
between the Harrells and Powell was that  of vendor and purchaser. 

Admittedly, as asserted by plaintiff, public office is a public trust. 
But i t  should be noted tha t  Insulation Co. v .  Dnvidson County, 243 
N.C. 252, 90 S.E. 2d 496, and S. v.  Williams, 153 N.C. 595, 68 S.E. 
900, cited by plaintiff, involved, respectively, (1) the relationship of 



250 IN T H E  SUPREME COURT. [249 

a person who was chairman of its board of commissioners to David- 
son County, and (2) the relationship of a person who was a member 
of its board of aldermen to the Ci ty  of New Bern. 

We are concerned only with the relationship of Powell to  the 
Harrells, not with the relationship of Powell to said Authority. The 
facts alleged are that Powell, in his transactions with the Harrells, 
was acting solely as an individual. Unquestionrtbly, a public official 
occupies a fiduciary relationship t o  the governmental unit or agency 
which he serves; but i t  does not follow therefrom that  his relationship 
to a private citizen from whom he, as an individual, purchases proper- 
ty, is that  of a fiduciary. 

Having reached the conclusion that paragraphs 9-17, both inclu- 
sive, considered as a whole, do not allege facts sufficient to constitute 
a cause of action to set aside said conveyances on the ground of fraud, 
the order of Judge Parker is affirmed. 

By demurrer ore tenus (filed) in this Court, defendants assert that 
the complaint fails to state facts sufficient to constitute a cause of 
action and that the facts alleged show that plaintiff's right to bring 
this action "is barred by laches and otherwise." Suffice t o  say, cer- 
tiorari granted under Rule 4(a)  brings to this Court for immediate 
review only the petitioner's exceptions to rulings made by the court 
below. 

Affirmed. 

PARKER, J., not sitting. 

WILLIAM B. HOWZE v. JAMES L. McCALL A ~ D  JBMWS 0. LYONS 

(Filed 10 December. 1958.) 

1. Judgments g 11- 
A judgment by default and inquiry establishes a right of action of 

the kind properly pleaded in the complaint, determines the right of 
plaintiff to recover a t  least nominal damages and costs, and precludes 
defendant from offering nnp evidence, in the execution of the inquiry, 
to show that  plaintiff has no right of action. 

2. Sam- 
While a judgment by default and inquiry precludes defendant from 

showing that  plaintiff has no right of action, the default admits only 
the averments of the complaint, and if the allegations of the con~plaint 
a r e  insufflcient to s tate  facts constituting a cause of action, judgment 
on thc inquiry is erroneous and may be set aside upnn demurrer ore 
tenua while the action is pending. 

3. Appeal and Error Q 7- 
Demurrer ore t e n f r a  on the ground that the complaint fails to state 
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facts sufacient to constitute a cause of action may be flled in the  
Bupreme Court. G.S. 1-134. 

4. Pleadings 8 l b  
A pleading will be liberally construed upon demurrer with a view to 

subsbntial justice between the parties, giving the pleader every reason- 
able intendment, and admitting for the purpose of the demurrer the 
truth of the allegations contained in the complaint, but the demurrer 
does not admit conclusions of law. 

5. Automobflea 88 10, 35, 48- Allegations held to show t h a t  negligence 
of one defendant was sole proximate canse, exonerating other  d a  
fendant. 

Allegations to the effect that  the flrst defendant had left his car 
parked a t  nighttime without lights in the southboi~nd lane of tramc 
in violation of statute, that plaintiff, traveling south, when suddenly 
confronted with the parked car, applied his brakes and wae struck 
from the rear by an automobile driven by the other defendant in a negll- 
gent manner in violation of statute, disclose that  the collision was Inde- 
pendently and proximately produced by the negligence of the second de- 
fendant, and the deuurrer  ore tenus of the first defendant is sustained 
in the Supreme Court, the allegations of the complaint that the colll- 
sion was due to the joint and concurrent acts of negligence of both d c  
fendanta being a mere conclusion of law. 

PABKEB, J., not sitting. 

APPEAL by plaintiff from Pless, J., a t  June 2, 1958, Schedule "B" 
Regular Civil Term of MECKLENBURG. 

Civil action to  recover for personal injury and property damage 
arising out of an automobile collision allegedly sustained by plaintiff 
llts rwult (of aotionable negligence of defendants in way and manner 
described in the complaint, heard in Superior Court upon inquiry pur- 
suant (t.0 judgment by default and inquiry against defendant Lyons. 

Plaintiff alleges in his complaint substantially the following: The 
collision occurred in Mecklenburg County, North Carolina, on or 
about March 5, 1957, a t  about 7 o'clock P. M., on the York Road, a 
two-lane paved highway, which runs in general nol.ith-south direction, 
one lane for southbound traffic, and one for northbound traffic. Plain- 
tiff was driving his 1947 Ford automobile in a southerly direction 
along said road, keeping a careful lookout and doing all things re- 
quired by law of a reasonably prudent person in the exercise of due 
care for the rights of others using said highway. And the plaintiff 
alleges the following: 

"7. That as the plaintiff was driving his said automobile during 
the nighttime along the said two-lane highway, on his right-hand and 
proper side of the said highway, there suddenly and without any 
warning whatsoever appeared immediately in front of him in his lane 
of travel a parked Chevrolet automobile, which the plaintiff is inform- 
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ed and believes and therefore alleges belonged to and was parked on 
the said highway by the defendant Lyons; and that the plaintiff im- 
mediately applied his brakes to  bring his vehicle to a stop; that * * * 
the defendant Lyons' automobile was parked a t  a standstill; com- 
pletely in and blocking the southbound lane of the said two-lane 
highway. 

"8. That the defendant McCall was to the rear and traveling in 
the same direction upon the highway that the plaintiff was traveling 
and did immediately thereafter run into and collide with the rear 
of the plaintiff's automobile, which collided with the rear of the de- 
fendant Lyons' parked Chevrolct automobile. 

"9. That  the defendant Lyons was negligent on the occasion in 
question in that :  

(a )  he parked his said automobile on the said highway obstruct- 
ing the traveled portion of said highway, including the portion being 
properly traveled by the plaintiff, in direct violation of North Caro- 
lina General Statutes, Sec. 20-161; 

(b)  he negligently and carelessly parked the said automobile and 
left i t  standing upon and obstructing passage on the eaid highway 
and negligently and carelessly failed to display red flares or lanterns 
not less than 200 feet in either direction thereof in direct violation 
of North Carolina General Statutes, Sec. 20-161; 

(c) he negligently and carelessly failed and refused to keep a 
proper lookout for traffic; 

(d )  he negligently and carelessly failed t o  give proper warning to 
traffic traveling along said highway, and in particular to  the plaintiff, 
that  his said automobile was parked on the highway obstructing traf- 
fic traveling in the direction of the plaintiff; 

(e) he negligently and carelessly failed t o  drive his vehicle off the 
said highway and onto the shoulder or into an intersecting nearby 
street where there was ample room for him to do so, but on the con- 
trary, he negligently and carelessly parked it  in a heavily traveled 
highway during the nighttime; 

( f )  And he otherwise operated his said vehicle in a manner which 
he knew or in the exercise of due care should have known would be 
likely to  endanger the property and lives of persons lawfully using 
said street and highway in direct violation of North Carolina Gen- 
eral Statutes, Sec. 20-140." 

And plaintiff in his con~plaint further alleges: 
"10. That the defendant McCall was negligent on the occasion 

in question in that :  
(a )  he drove his said automobile a t  an unlawful rate of speed and 

a t  a speed that was greater than was reasonble and prudent under 
the conditions and circumstances then and there existing in direct 
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violation of North Carolina General Statutes, Sec. 20-141; 
(b) he violated North Carolina General Statutes, Sec. 20-149, in 

tha t  in overtaking the plaintiff's automobile, which was proceeding 
in  the same direction, he failed to  pass a t  least two feet to  the left 
thereof, and also in that he failed to  give audible warning with his 
horn or other warning device before doing so; 

(c) he violated North Carolina General Statutes, Sec. 20-152, in 
tha t  he followed the plaintiff's vehicle more closely than was reason- 
able and prudent; 

(d)  he failed to keep a proper lookout and failed to  observe and 
avoid colliding with the plaintiff's automobile; 

(e) he failed to keep his said automobile under control; 
(f) and he otherwise operated his said vehicle in a manner which 

he knew or in the exercise of due care should have known would be 
likely to endanger the property and lives of persons lawfully using 
said highway in direct violation of North Carolina General Statutes, 
Sec. 20-140." 

And the plaintiff further alleges: 
"11. That as a direct and proximate result of the joint and concur- 

rent aforesaid acts of negligence of the defendants, and each of them, 
the plaintiff's Ford automobile was damaged in the amount and to the 
extent of $100.00. 

"12. That, as a further direct and proximate result of the joint and 
concurrent aforesaid acts of negligence of the defendants, and each 
of them, as hereinabove described, the plaintiff sustained multiple 
contusions about his body in general, he sustained a severe injury 
t o  his neck and the lower pnrt of his back and other parts of his per- 
son; that  by reason thereof he suffered and is still suffering excruciat- 
ing pain, had to seek medical care and attention and is highly ner- 
vous and believes and alleges that this condition will continue in- 
definitely and he is greatly disturbed in body to his great damage 
and that  by reason thereof he has bcen damaged in the sum and to 
the extent of $15,000.00." 

The record shows that defendaat James L. McCall filed answer 
in which he denies in so far as he is concerned, in material aepect, 
the allegations of the complaint, and (1) as a first further answer 
and defense, and in bar of the right of the plaintiff t o  recover of 
him, pleads the contributory negligence of plaintiff, and (2) as a 
second further answer and defense and as a counterclaim and cross- 
action against the plaintiff, this defendant states a cause of action on 
actionable negligence of plaintiff for which he makes claim of damage 
t o  his automobile. 

And the record on this appeal shows the following: 
(1) Judgment by default and inquiry against defendant James 0. 
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Lyons entered 17 June, 1957 on motion of plaintiff in default of an 
answer by Lyons within the time allowed by law. 

(2) Orders duly made and entered in the discretion of the court 
denying motions of defendant Lyons (a )  to  set aside judgment by 
default and inquiry and to be permitted to file answer; (b)  to be per- 
mitted to amend proposed answer lodged with his motion to  set 
aside the judgment; and (c) to  be permitted to  file cross-action 
against defendant McCall for contribution under G.S. 1-240; 

(3)  Ordzr overruling demurrer ore t e n u s  filed by defendant James 
0 .  Lyons to the complaint of plaintiff; 

(4) Judgment (a )  thalt plaintiff's lnotion to take a voluntary nonsuit, 
without prejudice, on his cause of action against defendant James L. 
McCall only, and dismissing same, and (b)  that  motion of defendant 
McCall to  take a voluntary nonsuit, without prejudice, on his count- 
erclaim against plaintiff, be allowed and the counterclaim dismissed- 
all consented to by attorney for plaintiff and by attorney for defend- 
ant Jaincs L. McClall. 

(5) Order that  the action be set for trial during the week commenc- 
ing Monday, 2 June, 1958, immediately following the peremptory 
cases theretofore set for trial during that week. 

The record shows that defendant Lyons excepted t o  each of the 
foregoing orders and judgments and to the signing and entering of 
each of them. 

The case was subnitted to  the jury upon these issues which the 
jury answered as indicated, to wit: 

"1. Whst  amount, if any, is the plaintiff entitled to  recover for 
personal injuries? Answer: $900.00. 

"2. What amount, if any, is the plaintiff entitled t o  recover for 
property damages? Answer: $23.00." 
And the plaintiff, upon the coming in of the verdict, moved to set 

the verdict aside as against the greater weight of the evidence and 
for a new trial, and for errors committed by the court during the 
progress of the trial and in its charge to the jury and for errors ae- 
signed and to be assigned. The motion was denied, and plaintiff in 
apt time objected and excepted. 

And to the signing of judgment in favor of plaintiff in accordance 
with the verdict plaintiff excepts, and appeals to Supreme Court. 

W i l l i a m  H .  G o o e  fo r  plaintif f .  appe l lan t .  
John. H .  S m a l l  for J a m e s  0. L y o n s ,  appel lee .  

WINBORNE, C. J. Under decisions of this Court the effect of a 
judgment by default and inquiry is threefold. "1. It establishes a 
right of action of the kind properly pleaded in the complaint. * * 
3. It determines the right cf the plaintiff to  recover a t  least nominal 
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damages and costs. * * * 3. It precludes the defendant from offering 
any evidence, in the execution of the inquiry, to show that  the plain- 
tiff has no right of action." So wrote Stacy, C. J., for the Court in 
DeHoff v. Black, 206 N.C. 687, 175 S.E. 179, citing cases in support 
of each. 

I n  keeping with the primary effect as just stated, "the default ad- 
mits only the averments of the complaint and if these are insufficient 
t o  warrant the plaintiff's recovery, no judgment can be given, as 
where it  appears that  the court has no jurisdiction or the facts do not 
constitute a cause of action." McIntosh's N. C. P & P in Civil Cases, 
Section 712 a t  p. 713. See also Beard v. Sovereign Lodge, 184 N.C. 
154, 113 S.E. 661; Strickland 2'. Shearon, 191 N.C. 560, 132 S.E. 
462; s. c. 193 N.C. 599, 137 S.E. 803; and Presnell v. Beshears, 227 
N.C. 279, 41 S.E. 2d 835. 

The question then arises, upon the demurrer ore tenus filed in Su- 
preme Court by defendant, as to whether or not the complaint alleges 
facts sufficient t o  constitute a cause of action against defendant Lyons. 
He has the right to file such demwrer. G.S. 1-134. Warren v. Maxwell, 
223 N.C. 604, 27 S.E. 2d 721: Hall v. Coach Co., 224 N.C. 781, 32 
S.E. 2d 325; Bailey v. McGill, 247 X.C. 286, 100 S.E. 2d 860; Stamey 
v .  Membership Corp., 247 N.C. 640. 101 S.E. 2d 814; Adams v. Col- 
lege, 247 N.C. 648, 101 S.E. 2d 809. 

A demurrer admits the truth of the allegations contained in the 
complaint together with relevant inferences of fact necessarily de- 
ducible therefrom, but it does not admit conclusions of law. McLaney 
v. Motor Freight, 236 N.C. 714, 72 S.E. 2d 44, and cases cited. 

Also, i t  is provided by stctute, G.S. 1-151, that  "in the construction 
of a pleading for the purpose of determining its effect its allegations 
shall be liberally construed with the view to  substantial justice be- 
tween the parties." And decision: of this Court interpreting and ap- 
plying the provisions of this statute require that  every reasonable in- 
tendment must be in favor of the pleader. The pleading must be 
fatally defective before it will be rejected as insufficient. See Ins. Co. 
v. McCraw, 215 N.C. 105, 1 S.E. 2d 369, and cases cited. 

In  the light of the provisions of the statute, as so interpreted and 
applied, and in keeping with the primary effect of the default in the 
judgment by default and inquiry hereinabove set forth, admitting 
the truth of the facts alleged in the complaint, this Court concludes 
(as a matter of law bhat the allegations in respect t o  the defendant 
Lyons are fatally defective upon the ground that  i t  affirmatively ap- 
pears upon the face of the complaint that  the injury of which plain- 
tiff complains was, as stated by Stacy, C. J., in Smith v. Sink, 211 K. 
C. 725, 192 S.E. 108, "independently and proximately produced by 
the wrongful act, neglect, or default of an outside agency or respon- 
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sible third person," to  wit: the defendant McCall. See McLaney v .  
Motor Freight, supra, and cases there cited. See also Hollifield v. 
Everhart, 237 N.C. 313, 74 S.E. 2d 706; Hooks v. Hudson, 237 N.C. 
695, 75 S.E. 2d 758; Smi th  v. Grubb and Constrzrction Co. v. Grubb, 
238 N.C. 665, 78 S.E. 2d 598; Troxler v. Motor Lines, 240 N.C. 420, 
82 S.E. 2d 342; Potter v. Frosty Morn Meats,  Inc., 242 N.C. 67, 86 
S.E. 2d 780, and others. 

And while plaintiff characterizes the individual acts of negligence 
alleged against defendant Lyons and the individual acts of negligence 
alleged against defmdant McCall as "joint and concurrent", it is pa- 
tent that  this is a conclusion of law which does not follow. For there 
are no "joint and concurrel:tU acts of negligence alleged. So then even 
if i t  be conceded that  defendant Lyons was negligent in parking on 
the highway, there would have been no collision between the automo- 
bile of the plaintiff and the automobile of the defendant Lyons but  
for the independent intervening acts of defendant McCall. 

The controlling principles, as ststed in tihe Hooks case, supra, have 
been re-stated and applied particularly in the McLaney and Holli- 
field cases. In  cach of theae, ~i lni lar  in facrtual situwtion to the case 
in hand, the sufficiency of the allegations of the complaint to  state 
a cause of action was challenged by demurrer upon ground similar 
to those on which defendant Lyons here relies. And what is said there 
is applicable here. Hence on authority of these cases and those cited 
above, the demurrer ore tenus is sustained, and the judgment entered 
in Superior Court in favor of plaintiff and involved on this appeal is 
set aside and the action dismissed. 

Demurrer Ore Tenus- Sustained. 
Appeal by Plaintiff- Action dismissed. 

PARKER, J.. not sitting. 

BTNL'M COFFET. CARRIE B. COFFET A N D  VIRGINIA C. BURGESS v. 
TOM GREER. MART BNX GREER, A N D  R. T. GREBR, GWANUIAX Alp 

LITEM FOR TOM GREER A N D  MART ANN GREER. 

(Filed 10 December, 1858.) 

1. Appeal and Error 38- 
Assignments of error not bronght forward or disrussed in the brief 

will be deemed abandoned. Rule of Practice in the Supreme Court No. 
28. 

2. Boundaries § 5- 
Where the beginning point in the description of one deed calls for  

the corner of the adjacent tract, such deed has the status of a junior deed 
for the pnrgose of ascertaining the beginning comer, notwithstanding 
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that  the deeds to khe respective tracts were execu'ted a t  the same time, 
,and the comer must be established, if possible, from the description con- 
tained in @he deed to the adjacent tract, and may not be established by 
the calls in  the junior deed, tihere ;being no question of adverse posses- 
sion under color of title. 

8. M a l  8 BS- 
A peremptory instruction to answer the issue in a designated way 

will not be held for error when the court immediately thereafter 
charges the jury to  so answer the issue if the jury should And from 
the greater weight of the evidence the facts to be as  all the evidence 
tended to show. 

4. Boundaries 8 7- 
Where, in an action to establish a dividing line between the respective 

tracts of the parties, plaintiffs offer no competent evidence tending to 
support the boundary a s  contended by them, the court properly gives 
the jury peremptory instructians to flnd the boundary in accordance 
with defendants' conteations. 

5. Appeal and Error g 2- 
Even though the assignments of error have not been brought forward 

and discussed a s  required by the Rules of Court, the Supreme Court 
may nevertheless consider the questions discussed when title to realty 
is involved. 

PARKER, J., not sitting. 

APPEAL by plaintiffs from Clarkson, J., June Civil Term 1958 of 
WATAUGA. 

This proceeding was originally instiluted as an action in ejectment, 
but upon the evidence adduced in the hearings below i t  became in 
effect a processioning proceeding. This cause was heard in this Court 
on a former appeal a t  the Spring Term 1955 and the opinion is report- 
ed in 241 N.C. 744, 86 S.E. 2d 441. 

The pertinent facts may be summarized as follows: 
1. The parties claim from a common source, to  wit, T. F. Greer, who 

died intestate on 25 March 1946 seized of a tract of land of which the 
properties described in the complaint and answer are a part. 

2. The lands of T. F. Greer were partitioned among his nine heirs 
by the execution of partition deeds. On 30 May 1952 the heirs of 
T.  F. Greer conveyed the property described in the complaint to  
Horace Greer, one of the heirs of T.  F. Greer, by deed recorded 23 
June 1952 in the office of the Register of Deeds of Watauga County, 
in Deed Book 71, a t  page 63. On 16 July 1952 Horace Greer and wife 
conveyed the said property, consisting of twelve acres, more or less, 
to  Virginia C. Burgess and Carrie E. Coffey, plaintiffs in this action, 
which deed was recorded on 19 July 1952 in Deed Book 71, a t  page 
107, of the Watauga County Registry. 
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3. On 30 May 1952 Horace Greer and the other heirs of T. F. Greer 
conveyed the lands described in the answer, consisting of sixteen acres, 
more or less, to R. T.  Greer, by deed recorded on 21 July 1952, in 
Deed Book 69, at page 480, in the aforesaid Registry. Thereafter, on 
16 January 1953, R. T. Greer and wife conveyed said property to  the 
defendants in this action, which deed was duly recorded in Watauga 
County on 20 January 1953, in Book 71, a t  page 63. 

4. The description of the tract of land partitioned to R. T. Greer 
and conveyed to him by deed executed by the other heirs of T. F. 
Greer and conveyed by him to  these defendants is described in both 
the partition deed and in the deed to the defendants as follows: 

"BEGINNING on a stake in old Highway No. 321, corner to 
Mrs. Rosa Ford tract and runs with said old Highway South 30 
West 26% poles to a stake in said old Highway; thence crossing 
bottom South 75y2 East 20$$ poles to new Highway No. 321; 
thence up said new Highway South 14 West 7 poles to a stake; 
thence leaving said new Highway and crossing bottom North 75 
West 20 poles to a stake in said old Highway; thence up said old 
Highway South 11 West 12 poles to a stake in old farm road in 
front of old residence; thence leaving branch South 63 West 24 
poles to a stake on top of the ridge, West of old house spring; 
thence North 24 West 44 poles to a stake on top of the ridge; thence 
with ridge, South 84 Wcst 15 poles to a stake on main top of the 
knob; thence North 5 West 11 poles to corner of the Mrs. Rosa 
Ford Tract;  thence with the line of said tract North 70y2 East 22 
poles to p,pple tree; thence North 82 East 16 poles to an ash; thence 
South 81 East 30 poles to the beginning, containing 16 acres, more 
or less." 
5. The description in the deeds from the heirs of T. F. Greer to 

Horace Greer and from Horace Greer and wife to these plaintiffs is 
as follows: 

"BEGINNING on a stake in New Highway No. 321, just below 
old house and corner to the R. T. Greer tract, and runs with the 
line of said R. T. Grecr tract North 75 West 18 poles to a stake in 
old Highway 321, just below rock house; thence South 11 West 12 
poles to a stake in said old Highway, corner to R. T. Greer tract:  
thence South 63 West 24 poles to a stake on top of the ridge, corner 
to R. T.  Greer tract lot; thence South 17 West 22 poles to a stake 
in the branch; thence down and with the branch 40 poles to  a stake 
in New River a t  mouth of a large culvert; thence down said river 
North 9 East 46 poles t o  a stake a t  old bridge; thence North 44 
West 6 poles to a stake in center of new Highway 321; thence down 
said new Highway North 14 East 9% poles to a stake, the BE- 
GINNING, containing 12 acres, more or less." 
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6. At the November Term 1955 of the Superior Court of Watauga 
County the court appointed L. B. Tyson, a registered Civil Engineer, 
to survey the perimeter of the defendants' tract of land so as  to enable 
him to locate in aaid lines the beginning corner of the plaintiffs' land; 
that after locating the beginning corner, then to survey the perimeter 
calls of the plaintiffs' land. The surveyor was further direoted to show 
the contentions of the parties in different colors on the official court 
map. This survey was made on 13 May 1957 and nine copies of the 
map filed with the court. The plaintiffs' contentions are designated 
by red lines, and the defendants' contentions by blue lines on said map. 

7. The plaintiffs offered evidence to the effect that the red lines 
on the court map represented their contentions; that after these plain- 
tiffs bought the 12-acre tract of land the stakes referred to in the de- 
scription could not be found in the back lines of the property. The 
court surveyor, Mr. Tyson, was offered as a witness by the plaintiffs. 
He testified on direct examination that he began his survey of the 
plaintiffs' tract of land a t  a point designated on the court map as 
N (on new Highway No. 321 where the plaintiffs contend the begin- 
ning corner of their land is located) ; thence North 75 West 288.78 
to a point on old Highway No. 321; thence with the various calls in 
the deed to the beginning. On cross-examination this witness testified 
that he ran the contentions of the defendants in accord with the calls 
in their deed; that the beginning corner of the defendants' land was 
established by beginning a t  a known corner, a landmark shown as M 
on the court map, in the line of defendants' land, and called for in 
their deed; thence 81 East to point A,  the beginning corner in the de- 
scription contained in the defendants' deed; that the beginning corner 
in the Rosa Ford tract (Rosa Ford being one of the nine heirs of 
T. F. Greer and her land was partitioned to her out of the original T. 
F. Greer tract) was verified by beginning a t  the same point and plot- 
ting the calls in her deed with the calls in the defendants' deed; that 
beginning with point A as shown on the court map and following the 
calls in defendants' deed, fixes the Southeastern corner of the defend- 
ants' land on new Highway No. 321 approximately 60 or 70 feet South 
of the point on the new Highway, claimed by the plaintiffs as the be- 
ginning corner of their land. The lappage involved by the respective 
contentions as shown on the court map is 0.466 of an acre. 

8. The contention of the plaintiffs as to the correct beginning point 
on the new Highway No. 321 is designated by a red line on the oourt 
map from N to P, that is, the line from the old to the new Highway 
No. 321, while the defendants contend that the line from D to E 
designated by a blue line on the court map is the correct dividing line 
between these respective tracts of land, and that the point designated 
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as E on new Highway No. 321 on the court map is the beginning point 
of the plaintiffs' tract of land. 

The court submitted the following issue to  the jury: "Where is the 
true location of the dividing line between the lands of the plaintiffs 
and those of ,the defendants?" 

The parties stipulated that  the jury might answer the issue, if i t  
answered i t  favorable to the plaintiffs, by the letters N to P, and 
that  the red line would control as to the rest of the courses and dis- 
tances; that if the jury answered the issue favorable to  the defendants, 
i t  would answer it from letters D to El  and the rest of the blue line 
would then control. The court gave the following instruction to the 
jury: ('The court is giving you what is known as a peremptory in- 
struction, and is instructing you peremptorily to answer this issue: 
D to E.  So the court instructs you now, gentlemen of the jury, that  if 
you find from the evidence the facts to be as all of the evidence tends 
to show, and you find by the greater weight of the evidence, then you 
will answer this issue: From point D to point E." 

The jury returned to the courtroom several times and asked for 
additional instructions. The jury later returned t o  the courtroom 
with what purported to be its verdict in the following language: "We 
the jurors have agreed unanimously in favor of the red line." 

The court refused t o  accept the verdict and repeated the peremptory 
instruction theretofore given. The jury thereafter returned as its 
answer to the issue, "D to El" without striking out its former answer. 
The court accepted the latter verdict and entered judgment accord- 
ingly. The plaintiffs appeal, assigning error. 

Louis H. Smith for plainti.f, appellants. 
Bowie, Bowie R. l'annoy, Wade E. Brown for defendant, appellees. 

DENNY, J. The appelldnts in the trial below excepted to the rul- 
ings of the court in excluding certain proffered evidence, which evi- 
dence is set out in the record. Assignments of error Nos. 1 and 2 based 
on these exceptions are not brought forward or discussed in the appel- 
lants' brief. Hence, they will be deemed as abandoned. Rule 28 of the 
Rules of Practice in the Supreme Court, 221 N.C. 562. 

As a matter of fact, the appellants do not bring forward in their 
brief a single assignment of error or exception on which their assign- 
ments of error are based. They doJ however, discuss generally and in- 
sist that their title is superior to that of the defendants' because their 
deed was recorded three days prior to the deed of defendants; that 
the court committed error in giving peremptory instructions to the 
jury, and in failing to accept the first verdict returned by the jury. 

The validity of the plaintiffs' title or the superiority thereof is not 
involved in this action. The appellants seem to be disturbed over the 
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statement in the former opinion in this cause to the effect that, "the 
fact that the description in the plaintiffs' deed calls for a corner in 
the defendants' land, as its beginning corner, and runs thence with a 
line of defendants' land, gives the plaintiffs' deed the status of a junior 
deed notwithstanding the fact that the respective deeds, from the com- 
mon source, bear the same date." This statement has no particular 
legal significance except to point out that where the beginning corner 
of a tract of land is designated as a corner of another tract of land, 
such cdrner cannot be established by the calls in the deed which calls 
for the beginning corner in such other tract. The beginning corner 
must be established if possible from the description contained in the 
deed to such other tract of land. Coffey v. Greer, supra; Goodwin v. 
Greene, 237 N.C. 244, 74 S.E. 2d 630; Bostic v. Blanton, 232 N.C. 
441, 61 S.E. 2d 443; Belhaven v. Hodges, 226 N.C. 485, 39 S.E. 2d 
366; Cornelison v. Hammond, 224 N.C. 757,32 S.E. 26 326; Thomas v. 
Hipp, 283 N.C. 515, 27 S.E. 2d 528. 

We are not dealing with adverse possession under color of title on 
this appeal. We are dealing only with the required legal method to 
locate the beginning corner of the plaintiffs' tract of land. Conse- 
quently, on this record, the fact that the plaintiffs' deed was registered 
prior to the defendants' deed has no bearing whatever on the question 
involved. 

Under our decisions, the calls in the plaintiffs' deed are not compe- 
tent as evidence to establish the location of the corner in the defend- 
ants' deed, which is the beginning corner of the plaintiffs' tract of land. 
Thomas v. Hipp, supra; Hill v. Dalton, 136 N.C. 339, 48 S.E. 784; 
Euliss v. McAdams, 108 N.C. 507, 13 S.E. 162; Corn v .  McCrary, 48 
N.C. 496; Pula v .  McGhee, 34 N.C. 332; Sasser v .  Hem'ng, 14 N.C. 
340. 

The appellants' challenge to the peremptory instructions of the 
court, in our opinion, is without merit. I t  is true the first sentence of 
the instruction set out hereinabove, standing alone, is not in approved 
form for a peremptory instruction. Morris v. Tate, 230 N.C. 29, 51 
S.E. 2d 892. However, such instruction was followed immediately, in 
the very next sentence, by P, proper form for a peremptory instruction, 
leaving it to the jury to determine the credibility and sufficiency of the 
evidence. Moreover, the plaintiffs do not challenge the correctness of 
the peremptory instruction as to form. 

It is clear on this record that the plaintiffs are relying solely on the 
calls in their own deed to establish their contentions, together with 
the further contention that since their deed was recorded prior to the 
defendants' deed, it is superior in title to the defendants' deed. They 
take the position, therefore, that since their deed was registered first, 
the fact that the descripticn in their deed calls for a corner in the 
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defendants' land as their beginning corner, may be ignored. This po- 
sition is untenable. 

In  our opinion the plaintiffs in the trial below did not offer any com- 
petent evidence to establish their contentions. On the other hand, the 
court surveyor, the plaintiffs' witness, did testify on cross-examination 
with respect to the location of the beginning corner of the plaintiffs' 
tract of land according to the contentions of the defendants, support- 
ed by the calls in their deed and the survey of the defendants' tract 
of land as shown on the court map. 

The plaintiffs offered no evidence challenging the correctness of 
the defendants' contentions or the correctness of the survey of their 
tract of land, as shown on the court map, except the calls in their own 
deed as shown on said map. As heretofore pointed out, the calls in 
the plaintiffs' deed are not competent as evidence to establish the be- 
ginning corner of their tract of land. Therefore, on this record, the 
plaintiffs were not prejudiced by the peremptory instructions or the 
refusal to accept the first verdict of the jury. The defendants, who de- 
murred to  the plaintiffs' evidence, were entitled to a directed verdict 
since the plaintiffs failed to offer any competent evidence upon which 
a verdict in their favor could be sustained. Spruill v. Insurance Co., 
120 N.C. 141, 27 S.E. 39; Barbee v. Scoggins, 121 N.C. 135, 28 S.E. 
259; Porter v. Armstrong, 129 N.C. 101, 39 S.E. 799; Crenshaw v .  
Street R.R., 144 N.C. 314, 56 S.E. 945; Greer v. Hayes, 216 N.C. 
396, 5 S.E. 2d 169; McIntosh, North Carolina Practice and Procedure, 
2nd Ed., Volume 11, section 1516, a t  page 53. 

I n  Greer v. Hayes, supra, this Court, speaking through Barnhill, J., 
later C.J., said: "If the plaintiff is unable to show by the greater 
weight of the evidence the location of the true dividing line a t  a point 
more favorable to her than the line as contended for by the defendants, 
the jury,  IS a nmtter of law, should answer the iwue as to the true di- 
viding line in accord with the contentions of the defendants." 

We have considered the questions discussed in the appellants' brief 
as though the assignments of error had been brought forward and dis- 
cussed as required by the rules of this Court. We have followed this 
course because the title to property is involved. Edwards v. Butler, 
244 N.C. 205, 92 S.E. 2d 922. 

In  the trial below we find no error in law. 
No Error. 

PARKER, J., not sitting. 
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JOHN H. GALES AND WIFE, JULIETTE S. GALES v. J .  0. 'SMITH. 

(Filed 10 December, 1958.) 

1. Executors and  Administrators 8 24a- Evidence held sufficient t o  
make  ou t  cause of action t o  recover on quantum m e m i t  fo r  personal 
services. 

The evidence in  this case is held sufficient to sllow that  plaintiffs, 
husband and wife, and the father of the feme plaintiff entered into an 
agreement under which thc feme plaintiff was to perform housework 
and look af ter  her mother, and the male plaintiff was to operate the 
father's farm in consideration of the father's promise to deed plaintiffs 
the farm so that  they would become the owners a t  the time of the 
father's death or  would devise same to plaintiffs, and that plaintiffs 
fully performed their part of the contract, but that  the father breached 
the contract by ejecting plaintiffs without cause and by devising the 
property to others, and therefore nonsuit was error in plainthiffs' action 
to recover the reasonable value of their services. 

2. Trial 8 2% 
Discrepar~ciw and contradictions, e w n  in plaintiff's evidence, do not 

justify nonsuit. 

3. Frauds, Statute  of, 6b: Wills 8 4- 
An oral agreement to devise realty is within the statute of frauds 

and unenforceable. 

4. Executors and Administrators $j 24c- 
9 n y  presumption arising from the family relationship that personal 

serviccs rendered were gratcitous is rebuttable by proof that  the services 
were performed in consideration of the agreement to pay therefor by 
conveyance or devise. 

5. Executors and  Administrators 8 24a- 
In  an action to recover on quauti~m meruit for personal services ren- 

dered in reliance on a contract to convey or devise, allegations and mi- 
dence as  to the alleged contract are  relevant, not as  a basis for recovery 
on the contract, but to rebut any presumption that the services were 
gratuitous. 

Where plaintiffs' allegations and eridelxe a re  sufficient to  make out 
a cause of action entitling them to nominal damages a t  least on the basis 
of quantum meruit, involuntary nonsuit may not be properly entered, 
notwithstanding the absence o i  evidence as  to the reasonable value of 
the services. 

PARKER, J. ,  not sitting. 

APPEAL by plaintiffs fro111 McKinnon, J., April Term, 1958, of 
BRUNSWICK. 

The appeal is froin a judgment of involuntary nonsuit entered a t  
the close of plaintiffs' evidence. 
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Plaintiffs, husband and wife, instituted this action on October 30, 
1956, to recover from J. 0. Smith, father of the feme plaintiff, the 
sum of $15,000.00, alleged to be the reasonable value ($250.00 per 
month for 60 months) of services performed by them in behalf of the 
feme plaintiff's plarenlts. 

J. 0. Smith owned a 90-acre farm in Brunswick County, of which 
50 acres were cleared. Plaintiffs lived in J. 0. Smfith's home, lcwated, 
on said farm, from October, 1951, until October, 1956, when, pursuant 
to legal proceedings instituted by J. 0. Smith, they were ejected from 
the premises. 

Plaintiffs alleged: "3. That  during the month of October, 1951, the 
defendant entered into an agreement with the plaintiffs whereby it 
was agreed that the plaintiffs would move into the home of the said 
defendant and live with the defendant and his wife, Olivia Smith, 
the plaintiff Juliette S. Gales to do all of the housework which con- 
sisted of cooking, washing, ironing, taking care of the garden and 
yard, cleaning and taking care of the house and rendering personal 
service to the defendant J. 0. Smith and his wife, Olivia Smith; and 
the plaintiff John H. Gales was to work on the farm hereinafter re- 
ferred to, planting, cultivating and gathering the crops, and i t  was 
agreed that the defendant J. 0. Smith, in payment for said services, 
would, prior t o  his death, convey to the plaintiffs his farm and home 
or would devise same to them so that they would become the owners 
of same a t  the time of the death of the said J. 0 .  Smith. It was further 
understood and agreed that the terms of said contract were such that 
the plaintiffs would live in the home of the defendant during the life- 
time of the defendant and the defendant's wife and would perform 
the services hereinbefore set forth and that the defendant would con- 
vey or devise said farm and home to the plaintiffs in payment for 
said services." 

Plaintiffs alleged further that on August 20, 1956, "the defendant 
told the plaintiffs that he had made a will and had devised all of his 
property, including said farm and home, to all of his children to be 
equally divided, each to share and share alike, and that he was not 
going to pay the plaintiffs anything for the five years' service which 
they had rendered the defendant and his wife in accordance with the 
agreement between them." 

Plaintiffs alleged further that they fully performed their obliga- 
tions under said contract, but defendant breached said contract (1) 
by forcing plaintiffs to leave said home and premises without just 
cause, and (2) by failing to convey or devise said property to plain- 
tiffs. 

Answering, J. 0. Smith, defendant, after denying the material alle- 
gations of the complaint, alleged, in substance, the following: In Oc- 
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tober, 1951, plaintiff John H. Gales rented defendant's farm on a 
share-crop basis. While plaintiffs were free to live elsewhere, if they 
lived in the home with defendant and his wife i t  was agreed that they 
would help with the household work. In  August, 1956, defendant did 
tell plaintiff John H. Gales that  he was not indebted to said plaintiff 
but that in fact said plaintiff was indebted to him. Plaintiff John H. 
Gales became so abusive to  defendant, particularly in the summer of 
1956, that defendant became fearful of his health and safety; and, 
since plaintiffs refused to leave his home upon his request, he caused 
their removal by ejectment proceedings. What he had done for plain- 
tiffs was of substantially more value than what plaintiffs had done for 
him and his wife. 

J.  0. Smith, defendant, died in February, 1957; and David C. 
Smith, Executor of J. 0. Smith, substituted as party defendant, adopt- 
ed the answer J. 0. Smith had filed. 

Pertinent portions of plaintiffs' evidence will be set forth in the 
opinion. 

Plaintiffs excepted and appealed, assigning as error (1) the exclu- 
sion of certain testimony offered in behalf of plaintiffs, and (2) the 
judgment of involuntary nonsuit. 

E.  J .  Prevatte for plaintiffs, appellants. 
Herring R. U7alton for defendant, appellee. 

BOBBITT, J .  Evidence offered by plaintiffs tends to show, inter alia, 
that from October, 1951, until October, 1956, plaintiff John H. Gales 
successfully cultivated and substantially improved the J. 0. Smith 
farm; that, by his efforts, a tobacco barn and a packhouse were built 
thereon and new and improved farm machinery of substantial value 
was acquired; and that the feme plaintiff did the housework and cared 
for her inva!id mother until her death on January 13, 1956. In short, 
plaintiffs' evidence tends to show that they fully performed all obli- 
gations imposed on them by their alleged contract with J. 0. Smith. 

Did J. 0. Smith, in October, 1951, enter into an agreement with 
plaintiffs, as alleged in the complaint? This issue was raised by the 
pleadings. The determinative question now presented is whether plain- 
tiffs' evidence was sufficient to require submission of this issue to the 
jury. 

The testimony of plaintiffs tends to show the following: 
Plaintiffs were married on September 2, 1950. The feme plaintiff, 

youngest child of J. 0. Smith, was then living with her parents in the 
J. 0. Smith home. After their marriage, John H. Gales, who had been 
living with his brother in Shallotte, completed a crop, worked for a 
month in a fish factory near Southport, and thereafter worked on a 
dredge, first in Wilmington, then in Georgetown, South Carolina, then 
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in Brunswick, Georgia. (For his work on the dredge, he "cleared on 
the average over $60.00 per week.") Meanwhile, except for occasional 
week-end trips to Wilmington and Georgetown, the feme plaintiff 
continued to stay in the home of her parents. 

I n  September, 1951, John H. Gales obtained leave to  come home. 
He stayed until their first child was born. After completion of the 
job a t  Brunswick, the dredge was to be transferred to Florida for 
work that would take more than a year. The feme plaintiff wanted to 
go to Florida with her husband. It was decided that when he got to 
Florida he would get an apartment and send for her. 

When J. 0. Smith "found out" that  plaintiffs were going to leave, 
he "talked it over" with John H. Gales. After their conversation, John 
H. Gales went back to Brunswick; but upon completion of the Bruns- 
wick job he notified the Captain that he was going home to farm. He 
then went t o  the home of J. 0. Smith, where his wife and child were 
staying, and began farming with J. 0. Smith in October, 1951. 

Danny Gales, a brother of John H. Gales, testified that, on his 
way home from Southport, "while John was still on the dredge," he 
stopped a t  the home of J. 0. Smith. He testified that,  in the course 
of their conversation, Mr. Smith stated: "Danny, I am too old to  
be working like I am working. Juliette, here, she's here waiting on 
her mother and tending to her mother. John is supposed to be here. 
He ought to quit that dredge and come home. At my death I am go- 
ing to give Juliette the place. John ought to be here working for his 
interest; it will be something for him in the future; he ought t o  be 
here working instead of me working like I am working." Danny 
Gales testified further that he told Mr. Smith t h J  he agreed with 
him and that  John would be a big help to him and i t  would mean 
something to  John and Juliette in the future. Whereupon, so Danny 
Gales testified, Mr. Smith stated: "Well, a t  my death I'm going to 
give them the place, if he will come home; he ought to  come on home 
and go to work and help me and do that much for his interest." Danny 
Gales testified that he visited Mr. Smith again, about three weeks 
after the conversation referred to, a t  which time he found that John 
had quit the dredge and had come in and gone to work a t  Mr. Smith's. 

Danny Gales also testified: "Several months after the death of 
Mrs. Orin (Mrs. J. 0.) Smith, I met Mr. Smith on the highway close 
to where he lived and I stopped and shook hands with him. I had not 
seen him in a couple of months and I asked him how they were all 
getting along and he did not seem to say much, until finally he said 
'Danny, I am sorry not to give Juliette and John the place.' I asked 
him why he had decided not t o  give them the place, and I said lthat 
Juliette was mighty good to her mother and that she and John had 
worked there with him. Mr. Smith then said: 'Well, I am afraid that 
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if 1 go ahead and give the place to  John, that  he will mortgage the 
place and destroy it, do away with the place; I want to  keep the 
place in the Smith family; I don't want it t o  get out of the Smith 
family.' I then told him that  he ought to  have thought about that  be- 
fore he made John and Juliette that  offer and they could have got 
out somewhere else and would not have been hooked up there. Mr. 
Smith dropped his head and did not answer me." 

The foregoing evidence, when considered in the light most favorable 
t o  plaintiffs, was sufficient t o  require submission of the case ,to the jury. 

I t  is noted that  discrepancies and contradictions in the evidence, 
even though such occur in the evidence offered in behalf of plaintiff, 
are to  be resolved by the jury, not by the court. White v. Lacey, 245 
N.C. 364, 369, 96 S.E. 2d 1. 

An oral agreement to devise realty is within the statute of frauds 
and therefore unenforceable. Humphrey v. Faison, 247 N.C. 127, 134, 
100 S.E. 2d 524, and cases cited. 

Assuming, without deciding, that the family relationships, nothing 
else appearing, raise the presumption that  the services performed by 
plaintiffs were gratuitous, Francis v. Francis, 223 N.C. 401, 26 S.E. 2d 
907, and cases cited, such presumption is rebutted if and when plain- 
tiffs establish that  the services were performed in consideration of de- 
fendant's agreement to  pay therefor by conveyance or devise of his 
farm, effective as  of the date of his death. 

The applicable rule is stated by Stacy, C .  J., in Stewart v. Wyriclc, 
228 N.C. 429, 45 S.E. 2d 764, as follows: "When services are perform- 
ed by one person for another under an agreement or mutual under- 
standing (fairly $0 be inferred from their conduct, declarations and 
attendant circumstances) that  compensation therefor is to be pro- 
vided in the will of the person receiving the benefit of such services, 
and the latter dies intestate or fails to make such provision, a cause of 
action accrues in favor of the person rendering the services." 

Plaintiffs do not seek t o  enforce the alleged contract. They seek to 
recover on quantum meruit. Allegations and evidence as t o  the alleged 
contract are relevant, not as the basis of recovery, but t o  rebut any 
presumption that  the services were gratuitous, Wells v. Foreman, 236 
N.C. 351, 72 S.E. 2d 765, and as facts and circumstances permitting 
the inference that  payment was intended on the one hand and expected 
on the other, Nesbitt v. Donoho, 198 N.C. 147, 150 S.E. 875. 

It is noted that,  while plaintiffs offered evidence as t o  the nature 
and extent of their services, no evidence was offered as to  the reason- 
able value of such services. However, implied assumpsit (contract) is 
the basis for recovery on quantum meruit; and, if such contract was 
breached by J. 0. Smith, plaintiffs were entitled a t  least t o  nominal 
damages. Sineath v. Katzis, 218 N.C. 740, 756, 12 S.E. 2d 671; Bowen 
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v. Bank, 209 N.C. 140, 144, 183 S.E. 266. This is sufficient to  eliminate 
said deficiency in plaintiffs' evidence as a ground for judgment of in- 
voluntary nonsuit. 

It appears from the testimony of the feme plaintiff that she had 
three sisters and four brothers, all living except one brother. Although 
i t  appears that plaintiffs introduced, without objection, the last will 
and testament of John Orin Smith, dated August 20, 1956, and pro- 
bated March 1, 1957, the provisions thereof are not set forth in the 
record. However, since the arguments in both briefs proceed on the 
assumption that  J. 0. Smith did not convey or devise the said realty 
to plaintiffs, we are disposed, for present purposes, to act on the same 
assumption. 

In  holding that  the court was in error in granting defendant's mo- 
tion for nonsuit, we have considered only the admitted evidence. It is 
not necessary to  decision, and we deem i t  inadvisable on the present 
record, to discuss plaintiffs' assignment of error directed to the exclu- 
sion by the court of a portion of the testimony of Mrs. Cora Smith 
wherein she undertook to testify to declarations made to her by Car- 
men Smith, a son of J. 0. Smith. 

The judgment of involuntary nonsuit is reversed. 
Reversed. 

PARKER, J., not sitting. 

STATE v. LEONARD WELBORN. 

(Filed 1 0  December, 1968. ) 

1. Intoxicating Liquor § 9- 
The widence disclosed that  defendant was in possession of five pints 

of taspnid whisky in a building used by him a s  a combination store and 
dwelling, and that the whisky was found in the room used as  a bed- 
room, with the seal of one of the bottles broken, but i t  was stipulated 
by defendant's counsel that  defendant had the whisky in his store. 
Held: The eridence is sufficient to support the charge of unlawful pos- 
session, and defendant's motion to nonsuit was properly denied. G.S. 18-11. 

2. Constitutional Law 8 1- 
The enactment of law is the function of the General Assembly, and 

the courts must construe a statute a s  written. 

PARKER, J., not sitting. 

H ~ o a ~ m s ,  J., concurring. 

APPEAL by defendant from Sharp, S. J., April 14, 1958 Criminal 
Term of GUILFORD. 

Defendant was indicted and tried in the Municipal-County Court 
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of Guilford on a warrant charging (1) unlawful possession of four 
and one-half pints of taxpaid whisky, and (2) possession of the whisky 
for sale. He was there found guilty on each count, and from a judg- 
ment imposing a prison sentence he appealed to  the Superior Court. 
The jury in the Superior Court returned a verdict of guilty of illegal 
possession of taxpaid whisky and not guilty on the count charging 
possession for the purpose of sale. 

The facts with respect to  the possession are not in controversy. 
Guilford County has not elected to  come under the provisions of 
Article 3, c. 18, of the General Statutes. Liquor control stores have 
been established in Greensboro pursuant to  provisions of c. 394, S.L. 
1951. Defendant occupies a building called Oak Tree Grocery. The 
building, on Church Street Extension, is about one-quarter of a mile 
beyond the corporate limits of Greensboro. The building, formerly a 
filling station, is about twenty by thirty feet. The front portion is 
used by defendant as a store. There are two rooms in the rear which 
open into the store; one used as a storeroom, the other as defendant's 
bedroom. On the date named in the warrant defendant purchased five 
pints of whisky from a control store in Greensboro. He  carried the 
whisky to the Oak Tree Grocery and put all five pints on a table in 
the room used by him as a bedroom. He broke the seal on one of the 
bottles and took a drink. Officers armed with a search warrant went 
to  the store and on entering saw the whisky as described. 

The court imposed a prison sentence on the jury's verdict of guilty, 
and defendant appealed. 

Attorney General Seauqell and Assistant Attorney General Love, 
for the State. 

J. Owen Lindley and Stedrnan Hines for defendant, appellant. 

RODMAN, J. Counsel for defendant, presumably in deference to  
the decisions, S. v. Hardy, 209 N.C. 83, 182 S.E. 831, S. v. Lowe, 209 
N.C. 846, 183 S.E. 749, and S. v. Carpenter, 215 N.C. 635, 3 S.E. 2d 
34, which construe the statute (G.S. 18-11) defining a dwelling where 
whisky may be lawfully possessed, said: "Your Honor, we will stipu- 
late that  is the whiskey he had in his store." 

Defendant, by motion to  nonsuit and exceptions to  the charge, pre- 
sents this question: Was possession of taxpaid whisky in his store 
when not possessed for sale illegal? Unless we overrule a consistent line 
of decisions, the answer must be in the affirmative. S. v. Shinn, 238 
N.C. 535, 78 S.E. 2d 388; S. v. Fuqua, 234 N.C. 168, 66 S.E. 26 G67; 
S. v. Barnhardt, 230 N.C. 223, 52 S.E. 2d 904; S. v. Carpenter, supra; 
S. v. Hardy, supra; S. u. Lowe, supra; S. v. Briscoe, 194 N.C. 582, 140 
S.E. 212; S. v. Pierce, 192 N.C. 766, 136 S.E. 121; S. v. Knight, 18P 
N. C. 630, 125 S.E. 406; S. u. McAllister, 187 N.C. 400, 121 S.E. 739. 
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The cases relied on by defendant, S. v. Ritchie, 243 N.C. 182, 90 
S.E. 2d 301; 8. v .  Hill, 236 N.C. 704, 73 S.E. 2d 894; S. v. Brady, 236 
N.C. 295,72 S.E. 2d 675 ; S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d 623, 
determine the legality of possession in one's residence. They hold that 
such possession is not per se illegal. They do not declare that storage 
in a place other than a residence is legal. 

Defendant committed no crime when he purchased taxpaid whisky 
from an authorized source and transported i t  to  its destination. G.S. 
18-49 and 50. The crime was committed after the transportation was 
completed and when the whisky found its place of abode in a build- 
ing declared by statute improper for that purpose. G.S. 18-11. Posses- 
sion is illegal, G.S. 18-2, if not a t  an authorized place. The Legislature 
has the right, if it deems wise, to enlarge the class of places where 
legally acquired and transported whisky may be kept. We possess no 
such power. 

No error. 

PARKER, J., not sitting. 

HIGGINS, J., concurring. The evidence disclosed the defendant oc- 
cupied a building of three rooms. The front rooin conltained a sm~all 
stlock of groceries consisting of canned goods, soft dninks, cigars 
and cigarettes. The iniddie rooin "is where he kept, a llot of empty 
botitles he has thrown away, and in the other noom he has a bed 
and table. We went in the back room . . . where the bed was, . . . 
on the table . . . there was four pints of ~taxpa~id liquor with the 
seal unbroken and one pint with the seal broken with about one-half 
of it gone." The defendant offered evidence that he lived in the back 
room. 

In  my opinion the evidence offered was insufficient to go to the jury 
on the charge of unlawful possession upon the ground the possession 
was in the defendant's private dwelling. However, the defendant's 
stipulation, entered as a judicial admission before the court, placed 
the whisky in the defendant's store. The stipulation overrode the evi- 
dence and was sufficient to support the conviction. 

Some of our cases seem to hold that if a building is occupied in 
part as a private dwelling, and is used in part for business purposes, 
that part occupied as a dwelling loses its private character. My view 
is that if that part of the building used as a private dwelling is en- 
tirely cut off and separated by a wall, even though the wall contains 
a door, its character as a private dwelling is not destroyed. If en- 
tirely separated in a manner sufficient to provide privacy where no 
business is done, the separation may be by wall, by a floor, by two 
walls, or by two lots. Many people set aside a room in the home for 
business purposes. That part not so used is still the private dwelling. 
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The separation for the different purposes and not the size of the 
building is the test. 

Under the law as it is presently written, one has the righ't to pur- 
chase not in excess of one gallon of liquor from an ABC store, pro- 
vided the taxes due to the United States and to  the State of North 
Carolina have been paid. The purchaser has the right to transport 
the purchase from the store to his private dwelling, which he occupies 
as such, and to keep it for the use of himself, his family and his bonn 
fide guests. I concur in the result because of the stipulation. 

STATE v. LDSLIE BROWN, JR. 

(Filed 10 December, 1958.) 

1. Criminal Law 8 99- 
On motion to nonsuit, the evidence nmst be considered in the light 

most favorable to the State, giving i t  the benefit of every rensonable 
intendment thereon, and every reasonable inference therefrom. 

2. Homicide 8 4- 
Murder in the flrst degree is the unlawful killing of a human being 

with malice aind with premeditation and deliberation. 

3. Homicide 8 13- 
The intentional killing of a human being with a deadly weapon raises 

the presumption of malice, constituting the oiTen%e murder in the second 
degree, nothing else appearing, with the burden upon the State to 
establish premeditation and deliberation beyond a reasonable doubt in 
order to establish a case of murder in the first degree. 

4. Homicide 8 U)- 
The evidence in this casc is held sufficient to be submitted to the jury 

in support of the charge of murder in the flrst degree. 

6. Urimina.1 Law 84: Homicide 8 IS- That  witness had made l ike 
statements prior to tr ia l  is competent for purpose of corroboration. 

Defendant, in mbstantiation of his evidence on his plea of self-de 
fense, introduced testimony of a witness as  to a conversation between 
the witness and deceased on the day of the ho~nicicle in which deceased 
stated he was going to kill defendant or defendant was going to kill 
him. The witness further testified that he had repeated the substance 
of the conversation to others. Held: The exclusion of testimony of another 
witness that  he had heard the first witness on the flay of the crime re- 
late his conversation with deceased, must be held for  prejudicial error, 
i t  not bcjng necessary to the competency of such corroborating evidence 
that  the witness should have identified persons to whom he had made 
the statements. 

PARKEH, J., not sittir~g. 
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APPEAL by defendant from Seawell, J., a t  February 1958 Criminal 
Term of BLADEN. 

Criminal prosecution upon a bill of indictment charging defendant 
with murder in the first degree of one Joe Mitchell Smith. 

Defendant pleaded not guilty. 
Upon trial in Superior Court the State offered evidence from which 

the State contends the charge against the defendant is supported. 
On the other hand, defendant testified and offered testimony of others 
which he contends supports his plea of self-defense. 

Since, as hereinafter stated, there must be a new trial for error 
shown, a recitation of the evidence set forth in detail in the record is 
deemed unnecessary. 

The case was submitted to the jury under the charge of the court. 
Verdict: Guilty of murder in the first degree with the recommenda- 

tion for life imprisonment as charged in the bill of indictment. 
Judgment: Confinement in the State Penitentiary "for the remaind- 

er of your natural life." 
Defendant excepts thereto and appeals to the Supreme Court, and 

assigns error. 

Assistant Attorney General T .  W .  Bruton, for the State. 
Clark, Clark & Gradv for defendant, appellant. 

WINBORNE, C. J. This appeal presents in the main two questions: 
1. Is  the evidence offered upon the trial in Superior Court, when 

considered in the light most favorable to the State, giving to the State 
the benefit of every reasonable intendment thereon, and every reason- 
able inference therefrom, as  is done in testing its probative value on 
motion to nonsuit, sufficient to take the case to the jury on the first 
degree murder charge in compliance with the statute G.S. 14-17? 

In this connection it is appropriate to recur to applicable principles 
of law. 

In  S. v. Hawkins, 214 N.C. 326, 199 S.E. 284, the principles and 
authorities in support thereof are set forth as follows: 

"Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. * * * * The in- 
tentional killing of a human being with a deadly weapon implies 
malice and, if nothing else appears, constitutes murder in the second 
degree * * * 'The additional elements of premeditation and delibera- 
tion, necessary to constitute murder in the first degree, are not pre- 
sumed from a killing with a deadly weapon. They must be established 
beyond a reasonable doubt, and found by the jury, before a verdict 
of murder in the first degree can be rendered against the prisoner.' 

* * 'Premeditation means "thought beforehand" for some length of 
time, however short.' * * * 'Deliberation means that the act is done 
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in  cool state of blood. It does not mean hooding over it or reflecting 
upon it  for a week, a day or an hour, or any other appreciable length 
of time, but i t  means an intention t o  kill, executed by the defendant 
in  a cool state of blood, in furtherance of a fixed design t o  gratify 
a feeling of revenge, or to accomplish some unlawful purpose, and 
not under the influence of a violent passion, suddenly aroused by 
some lawful or just cause or legal provocation.' * * 'In determining 
the  question of premeditation and deliberation it  is proper for the 
jury to take into consideration the conduct of the defendant, before 
and after, as well as a t  the time of, the homicide, and all attending 
circumstances.' * * ." 

Subsequent decisions of this Court uniformly follow these princi- 
ples. 

And in the light of these principles applied to tlhe evidence in c w  
in hand, this Court is unable t o  say that  in no view is there no evi- 
dence in support of the charge of murder in the first degree. Hence the 
case was properly submitted to  the jury. 

2. But as to the second question, do the exceptions taken in the 
course of the trial in Superior Court, and assigned as error, disclose 
error prejudicial to  defendant, this Court holds that  the answer is 
"Yes1', specifically in respect to  ruling to which exception No. 3 re- 
lates. 

This arose in this manner: After testifying as to threats made to 
him on morning of May 8, 1957, by Joe Mitchell Smith, defendant 
recalled the witness Neimiah Mitchell, who had testified for the State 
to  the effect that  Joe Mitchell Smith appeared to  be "a little mad or 
angry" that  morning when he, Smith, took him, Mitchell, his wife and 
daughter to the farm of "Mr. Joe Lennon" to  pull tobacco plants, and 
that  he talked with Smith that  morning. And upon such recall Neimiah 
Mitchell testified: "Mr. Smith come by about 7:30 A.M. on May 8th 
t o  get me, my wife and my daughter; I talked with him before the 
others got to  the pickup. Mr. Smith told me he had had some words 
with my buddy. I asked him who was my buddy; he said Leslie Junior 
Brown. I asked him what did he do, and he said plowing the road 
up, and Mr. Smith said he was going to kill Leslie Junior Brown or 
Leslie was going to kill him; he was going back to get his rifle * 
I am not related to  the defendant. I have no interest in this case." 
And by cross-examination the State undertook to impeach him, and 
he concluded by saying "What I testified to, I talked about around 
home." 

Then Mary Anna Mitchell, wife of the witness Neimiah Mitchell, 
who also had testified as witness for the Stdate, wlas recalled by de- 
fendant. She testified,: "On the  morning of Mlay 8, I &into lthe cab of 
hlr.  llitchell SmitIh1s pickup. I did not see anything in the cab of the 
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pickup. Later I had a conversation with my husband, Neimiah 
Mitchell, about what had transpired between he and Mr. Mitchell 
Smith." 

Then the case on appeal shows that the following took place: 
"Q. What was that conversation? State objects. 
"Off. This is purely for corroboration. 
"J. No sir, he said he couldn't recall who he had talked it over with. 
"Answer put in record as follows: 'He told me that Mr. Mitchell 

and Junior had some words, and he told me that Mr. Mitchell told 
nim that he was coming back when he leave from carrying us down 
there and get his rifle and he was going to kill Junior or Junior was 
going to kill him, and that's all I know.' 

"We had that conversation a t  our house when we came back from 
pulling the plants." 

"J. My ruling is the same. This constitutes Exception No. 3." 
In this connection i t  is competent to corroborate a witness by show- 

ing that  he has previously made the same statement as to the trans- 
action as that given by him in his testimony, and that i t  is not neces- 
sary to ask the witness to whom such former statement, offered in 
corroboration, was made. Burnett v .  R.R., 120 N.C. 517, 26 S.E. 819, 
cited in numerous later cases. See Shepherd's Annotations. See also 
Gregg v .  Mallett, 111 N.C. 74, 15 S.E. 936; S. v .  McKinney, 111 N.C. 
683, 16 S.E. 235; S. v .  Maultsby, 130 N.C. 664, 41 S.E. 97. 

In the McKinney case, supra, in opinion by Clark, J., the Court had 
this to say: "The second exception is that the State was allowed to 
corroborate two of its witnesses by showing that soon after the homi- 
cide they made the same statement of the occurrence as they had 
testified to in the trial. This has often been held competent," citing 
cases. 

In  the light of these principles, applied to factual situation in hand, 
it was competent for purpose of bolstering his credibility to show that 
witness Neimiah Mitchell had made the same statement as he had 
testified to in the trial. His statement was corroborative of testimony 
of defendant. Hence the credibility of Neimiah Mitchell was material 
and pertinent to the case before the jury. 

Therefore the exclusion of the proffered testimony of Mary Anna 
Mitchell was error prejudicial to  defendant, for which there must be 
s new trial. 

Other assignments of error need not be treated here, since they may 
not recur on another trial. 

New Trial. 

PARKER, J., not sitting. 
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ROGER A. GALLOWAY, H. A. GALLOWAY AND W. LAWSON GALLOWAY 
v. ANNIE GALLOWAY HDSTER, 0. F. GALLOWAT, T. I.  GALLOWAY, 
J. HENRY GALLOWAY, MARY CAWWELL, EXECUTOB OF THE ESTATE 
OF NELLIE GALLOWAY, DECEASED. 

(Filed 10 December, 1958.) 

1. Judicial Sales 8 4- 
An advance bid entered by the owners of a minority interest in  the 

land and not supported by a cash deposit or bond but only by the in- 
terest of the advance bidders in the land, which interests a r e  subject 
to d e e d  of trust, judgments and tax liens in an undisclosed amount, 
does not meet, a t  least technically, the statutory requirements for an 
advance bid. G.S. 1-339.25 ( a ) .  

53. Same-- Whether  court  should order  resale, thus  releasing t h e  cash 
bidder, calls f o r  exercise of judicial discretion. 

Whether to  accept a cash bid or order another sale, thus releasing 
the cash bidder, calls for  the exercise of judicial discretion, and where 
i t  appears that  one advance bid after another had caused the property 
to be resold a number of times until all bidders had retired from the 
competition, the eonflrmation of the last sale to the last and highest 
bidder in the amount of the bidder's upset bid, the cash deposit having 
been made, and the refusal to order another sale upon a n  upset bid of 
the owners of the minority interest in the land, secured not by cash or 
bond, but only by their interest in the land which was subject t o  liens 
in an undisclosed amount, will be affirmed a s  a proper exercise of judi- 
cial discretion by the court. 

PARKER, J., not sitting. 

APPEAL by defendants Annie Galloway Hester and 0. F. Galloway 
from Nettles, J., August 11, 1958 Regular "B" Civil Term, MECKLEN- 
BURG Superior Court. 

This proceeding was instituted by certain of the heirs of M. A. 
Galloway against others in which the petitioners seek, among other 
things, an accounting for rents and profits from two tracts of the M. 
A. Galloway lands alleged to have been in the exclusive possession of 
the respondents since Mr. Galloway's death in 1939. It appears from 
the pleadings that  a controversy has been going on among the heirs 
for more than 15 years. 

On December 9, 1957, Judge Dan K. Moore signed a judgment 
consented to by all parties and their counsel. In  the judgment com- 
missioners mere appointed and directed to sell two specifically de- 
scribed tracts of land. Only the first tract, containing 72.194 acres, is 
involved in this appeal. Before proceeding with the sale, the commis- 
sioners applied to the Charlotte Board of Realtors, Inc., to  have the 
value of the tract of land estimated. A committee appointed for the 
purpose placed a value of $64,360 on tract No. 1. 

The first attempt a t  a sale resulted in an offer of $60,000. The bid- 
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der made a cash deposit to insure compliance with the bid, as provid- 
ed in G.S. 1-339.25 (a) .  Before confirmation an advance bid accompa- 
nied by a cash deposit was filed, and a resale was ordered. The resale 
resulted in a bid of $69,000. The bidder made the required cash de- 
posit. On April 13, 1958, an advance bid of $72,500, accompanied by 
a cash deposit, was offered by Parker Whedon, agent. The resale 
produced no other bids and Parker Whedon was declared the highest 
bidder a t  the amount of his advance bid. On May 5, 1958, respondents 
Annie Galloway Hester, T. Irvin Galloway, Osborne F. Galloway, in- 
dividually, and as executor, entered into an agreement with the com- 
missioners, authorizing the latter to pay off and disburse from the 
proceeds of the sale of their interests all deeds of trust, judgments, 
and taxes which were liens against their interests in the property. On 
May 8, 1958, respondent Annie Galloway Hester filed a purported 
upset bid in the amount of $75,000, later amended to $76,175, tender- 
ing in lieu of the cash deposit her 1/9 interest in said property. She 
assigned her bid, as amended, to Triece Construction Company, Inc. 
On June 16, 1958, at  a resale, Triece Construction Company made the 
highest bid of $79,200, accompanied by the required cash deposit. On 
June 26, 1958, E. S. DeLaney, agent, filed an upset bid of $83,210, ac- 
companied by a cash deposit. On June 28, 1958, Judge Pless ordered 
a resale. There were no other bids and E. S. DeLaney, agent, was de- 
clared the last and highest bidder a t  $83,210, the amount of his upset 
bid. He made the cash deposit required. On July 31, 1958, Annie Gal- 
loway Hester and 0. F. Galloway filed the following: 

"The undersigned, Annie Galloway Hester and 0. F. Galloway, 
jointly, herewith respectfully tender a bid to you for the lands 
of the M. A. Galloway Estate described in the Petition in this 
cause as the First Tract, comprising 72.194 acres, in the amount 
of $90,000, and agree that in the event said bid is not complied 
with that their three-ninths interest in said lands valued in rela- 
tion to this bid in the amount of $5,000 shall be forfeited to the 
extent of any loss suffered by the remaining parties in interest, 
said agreement of forfeiture is made for the purpose of insuring 
performance of this bid on the part of Annie Galloway Hester 
and 0. F. Galloway in the event said bid is the final bid in this 
matter. I t  is further agreed that the said Annie Galloway Hester 
and the said 0 .  F. Galloway, and their husbands and wives, will 
deed to any parties damaged, in the event of failure to perform, 
their three-ninths interest in this land to the extent that the said 
parties may be damaged and for the purpose of indemnifying the 
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Commissioners herein as well as the remaining parties in interest 
against such damage. 

Annie Galloway Hester (Seal) 
0. F. Galloway (Seal)." 

Notwithstanding the above purported offer, the commissioners, pur- 
suant to  not'ice, moved before Judge Nettles that  the bid of E. S. 
DeLaney, agent, in the amount of $83,210 be confirmed. After hear- 
ing, Judge Nettles confirmed the sale, directed the commissioners to 
collect the purchase price, and upon the payment thereof to convey 
title to DeLaney, agent. The court entered the following as a part of 
the judgment: 

"That the Court having access to the court records in this 
proceeding and having heard the argument of counsel and hav- 
ing received the motion of the Commissioners that the said sale 
be confirmed, finds as a fact that it is for the best interest of the 
parties to this proceeding that  said sale be confirmed and the 
Court in its discretion confirms said sale as being the highest bid 
for said property as provided by the Statutes for judicial sales 
and by the order of Hon. J .  Will Pless of June 28, 1958. That 
the Court finds further that  the sale on the 21st day of July 
1958 was held also in accordance with the order of Dan K. Moore 
of December 10, 1957." 

From the order of confirmation entered by Judge Nettles, Annie 
Galloway Hester and 0. F. Galloway appealed. 

Ernest S. DeLaney, Agent, filed a petition in the Supreme Court 
for leave to  intervene and file a brief. The petition was allowed and 
the brief was filed. 

Mullen, Holland & Cooke, By: James Mullen, for appellants. 
Carswell and Justice, By: James F. Justice, for petitioners, appel- 

lees. 
Parker Whedon for intervenor. 

HIGGINS. J. The facts in this case have been stated somewhat fully 
because of the nature of the legal questions involved. The appellants 
contend (1) that  Judge Nettles committed error by placing a too 
literal and too rigid interpretation on the requirement &hat a cash 
deposit accompany an advance bid (G.S. 1-339.25(a)), (2) that the 
offer of the appellants to permit their interests in the land to stand 
as a guarantee of their compliance with their bid in equity should be 
considered compliance, and (3) that if a discretionary matter, never- 
theless Judge Nettles should have ordered a resale in the interest of 
all parties. They cite in support the following cases: Wood v. Fauth, 
225 N.C. 398, 35 S.E. 2d 178; Creech v. Wilder, 212 N.C. 162, 193 
S.E. 281; Alexander v. Bopd, 204 N.C. 103, 167 S.E. 462; McComick 
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v.  Patterson, 194 N.C. 216,139 S.E. 225; Perry v .  Perry, 179 N.C. 445, 
102 S.E. 772; Tayloe v. Carrow, 156 N.C. 6, 72 S.E. 76. 

The legal principles approved in the foregoing cases cited by the 
appellants, in the light of the facts in those cases, tend rather to fortify 
than to impair the order confirming the sale. One advance bid after 
another had caused the property to go back to the block until finally 
all bidders had retired from the competition, leaving DeLaney's bid 
unchallenged until the appellants, who owned three-ninths of the 
land, and whose interests therein were subject to deeds of trust, judg- 
ments, and tax liens in amounts undisclosed, proposed to raise the 
bid from $83,210 to $90,000. However, they offered neither cash nor 
bond to secure compliance with their bid. The court's commissioners 
recommended the DeLaney bid be confirmed. The plaintiffs, who own 
three-ninths interest in the land, filed 8 brief here asking this Court 
to confirm the judgment of the superior court. Judge Nettles " . . . 
having access to the court records in this proceeding . . . finds as a 
fact that i t  is to  the best interest of the parties to this proceeding 
that said sale be confirmed and the court in its discretion confirms 
said sale as being the highest bid for said property as provided by the 
Statutes for judicial sales." I t  must be conceded the appellants' bid, 
a t  least technically, did not meet statutory requirements as to the 
deposit of cash. 

Whether t o  accept the cash bid or to order another sale, thus re- 
leasing the cash bidder, called for the exercise of judicial discretion. 
In the case of Thompson v .  Rospigliosi, 162 N.C. 145, 77 S.E. 113, 
this Court said: "It follows, therefore, that his Honor exercised a dis- 
cretion vested in him by the law when he refused to accept the ad- 
vance bid, associated as i t  was with other unfavorable circumstances, 
and that his discretion is not reviewable unless there has been an 
abuse of it, and we find none." 

"The question of confirmation rests largely in the sound legal dis- 
cretion of the lower court and, on t,he facts stated, we are of the opin- 
ion that this discretion has been properly exercised." Copping v. Mfg. 
Co., 153 N.C. 329, 69 S.E. 250. 

" . . . the question of confirming a sale is referred, as stated, to the 
sound legal discretion of the court, and, in the proper exercise of such 
discretion, the court, under certain conditions, may reject an increased 
bid and confirm a sale when i t  appears from the relevant facts and 
circumstances such a course is wise and just and for the best interests 
of all parties whose rights are being dealt with in the suit." Upchurch 
v. Upchurch, 173 N.C. 88, 91 S.E. 702; Sutton v. Craddock, 174 N.C. 
274, 93 S.E. 781; Chemical Co. v. Long, 184 N.C. 398, 114 S.E. 465. 
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The law and the facts in this case support Judge Nettles, and his 
judgment is 

Affirmed. 

PARKER, J., not sitting. 

J. ARCHIE CANNON, JR., TRUSTEE FOR MILLER MOTOR LINE OF 
NORTH CAROLINA, INC., v. H. BRYCE PARKER, ADMINISTRATOR OF 

THE ESTATE OF ANNIE J. YOUNG, DECEASED, A N D  OLAUDIE BLAOK, 
ADMINISTRATRIX OF THE ESTATE OF EDGAR McLEE BLACK, DECEASED. 

(Filed 10 December, 1958.) 

1. Pleadings 915: Trial § 21- 
A demurrer to the complaint, G.S. 1-127, and a demurrer to  the evi- 

dence, G.S. 1-183, a re  different in purpose and result; the one chal- 
lenges the sufficiency of the pleading, the other the sutficiency of the 
evidence, and the words ore tenus have no significance in relation to 
a demurrer to the evidence or moticvn to nonsuit. 

2. Compromise and  Settlement- Settlement between parties of liabili- 
ties arising out  of collision precludes subsequent action between 
the parties in regard thereto. 
Where the evidence discloses that the  corporate plaintiff and the 

driver of its tractor-trailer had paid to the administrator of the pas- 
senger-owner of a car, killed in a collision with the tractor-trailer, a 
sum of money in full settlement of any and all actions or causes of 
action arising out of the accident, the evidence justifies nonsuit in the 
corporation's subsequent action against the administrator of the owner- 
passenger to recover damages sustained by the tractor-trailer in the col- 
lision, there being no evidence to sustain the allegations of the corporate 
plaitntiff in its reply that  the settlement was obtained by a n  insurance 
adjuster without the knowledge or consent and in direct conflict with 
the instructions of the corporation. 

PARKER, J., 90t  sitting. 

APPEAL by plaintiff from Phillzps, J., February 24, 1958, Civil 
Term, Greensboro Division of GUILFORD. 

Civil action instituted March 28, 1957, growing out of a collision 
on December 15, 1956, between a tractor-trailer owned by Miller 
Motor Line of North Carolina, Inc., operated by Robert Richard 
Cothran, and an Oldsmobile sedan. 

Plaintiff alleged that he was appointed trustee of Miller Motor 
Line of North Carolina, Inc., on March 4, 1955, and since then has 
conducted its business and affairs undQ orders of the United States 
Court for the Middle District of North Carolina. 

Plaintiff alleged further that, a t  tihe time of the collision, Edgar 
McLee Black was operating the Oldsmobile sedan and Annie J. Young, 
the owner, was riding in the front seat; that the collision was caused 
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by the negligence of Edgar McLee Black and Annie J. Young; and 
that the collision caused damages to the tractor-trailer for which 
plaintiff was entitled to recover $3,500.00 from the Black and Young 
estates. 

No answer was filed by the administratrix of the Black estate. 
The administrator of the Young estate, answering, denied the ma- 

terial allegations of the complaint; and, in further answer, pleaded in 
bar of plaintiff's right to recover (1) the negligence of Cothran, and 
(2) that  plaintiff, prior to filing complaint herein, had paid to  the 
Young estate "a sum certain in money . . . as a full and final settle- 
ment of any and all actions or causes of action arising out of the 
accident now in controversy . . ." 

Plaintiff, in reply, denied negligence on the part of Cothran and 
denied that he had made m y  settlement with the Young estate. In 
substance, plaintiff alleged: He was first informed of the alleged 
settlement by the allegations of said answer. His investigation dis- 
closed that Carolina Casualty Insurance Company, his liability in- 
surance carrier, through its agent, had paid a sum of money to the 
administrator of the Young estate for which said administrator had 
executed a release as per copy (Exhibit A) attached to reply. On or 
about January 1, 1957, a representative of said insurance company, 
a representative of Miller Motor Line of North Carolina, Inc., and 
plaintiff, after a conference with reference to the facts and circum- 
stances of the collision, had unanimously agreed that  "there was no 
liability on the part of Miller Motor Line of North Carolina, Inc., 
or its driver, and that  no action should be taken under the policy," 
a copy of which (Exhibit B) was attached to reply. Notwithstanding, 
an agent of said insurance company, acting on his own initiative, 
outside the scope of his authority, express or implied, without the 
consent or approval and against the specific instructions of the plain- 
tiff, made the payment and obtained a release signed by the adminis- 
trator of the Young estate. The said insurance company had no author- 
ity to surrender plaintiff's affirmative causes of action; and plaintiff 
"at no time, agreed to, approved or consented to the payments made 
by the Insurance Company" or the release thereby secured. 

When the case came on for trial, a jury was empaneled and the 
pleadings were read. The agreed case on appeal, under the caption 
"PLAINTIFF'S EVIDENCE," states: 

"Plaintiff's evidence consisted of introduction of Release, set out 
above as Exhibit A, and of the Insurance Policy, set out above as 
Exhibit B. 

"Whereupon the defendant demurred ore tenus to plaintiff's evi- 
dence. The Court ruled that  the demurrer was well taken and sus- 
tained the demurrer, T H E  COURT stating: 'The Court finds as a 



N.C.] FALL TERM, 1958. 281 

CANNON v. PABKER. 

matter of law that said release is a bar to any action by the plaintiff 
in this cause.' " 

In accordance with said ruling the court entered judgment dis- 
missing the action and taxing plaintiff with the costs. Plaintiff ex- 
cepted and appealed, assigning as error (1) the said ruling and (2) 
the said judgment. 

Frazier & Frazier for plaintiff, appellant. 
James J. Booker lor defendant, appellee. 

BOBBITT, J. Parker, Administrator, answered. He did not demur 
to the complaint either in writing or ore tenus. He demurred to the 
evidence. "A demurrer to a complaint, G.S. 1-127, and a demurrer to 
the evidence, G.S. 1-183, are different in purpose and result. One 
challenges the sufficiency of the pleadings, the other the sufficiency 
of the evidence." Lewis v. Shaver, 236 N.C. 510, 512, 73 S.E. 2d 320; 
Gantt v. Hobson, 240 N.C. 426, 431, 82 S.E. 2d 384. The words "ore 
tenus" have no significance in relation to a demurrer to the evidence, 
i.e., a motion for judgment of nonsuit, under G.S. 1-183. 

Copies of Exhibits A and B were attached to the reply. Yet noth- 
ing appears in the record to indicate that the demurrer ore tenus 
was directed to the reply or that defendant moved for judgment on 
the pleadings. The record is explicit that the court's ruling was on 
defendant's demurrer to the evidence. 

By the terms of the release (Exhibit A ) ,  Parker, Administrator, for 
and in consideration of $900.00 to him paid by Robert R. Cothran 
and Miller Motor Line of N. C., Inc., fully released and discharged 
them from liability on account of the collision referred to in the plead- 
ings, particularly on account of the death of Annie J. Young as a result 
thereof. A further provision set forth an agreement that the payment 
of the $900.00 should not be construed as an admission on the part 
of Robert R. Cothran and Miller Motor Line of N. C., Inc., of any 
liability whatsoever in consequence of said injuries and accident. 

We are confronted by the fact that the release shows on its face 
that Robert R. Cothran and Miller Motor Line of N. C., Inc., paid 
the release consideration of $900.00 to Parker, Administrator, and 
obtained the release. Nothing else appearing, plaintiff's action is 
barred. Snyder v. Oil Co., 235 N.C. 119, 68 S.E. 2d 805, and cases 
cited; Houghton v. Harris, 243 N.C. 92, 89 S.E. 2d 860. 

In Snyder v. Oil Co., supra, on motion of the original defendants 
(Kenan Oil Company and Keen, its driver), Dixon was made a party 
defendant as an alleged joint tort-feasor for the purpose of enforc- 
ing contribution as provided by G.S. 1-240. Answering the allegations 
of the original defendants, Dixon pleaded, inter alia, that Kenan Oil 
Company had settled her claim against it for damages caused by 
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the collision. It was held that the motion by the original defendants 
to  strike Dixon's allegations as to such settlement was properly de- 
nied. 

I n  opinion by Barnhill, J. (later C. J . ) ,  the Court said: 
"The settlement by the corporate defendant of the claim of de- 

fendant Dixon against it for personal injuries and property damages 
resulting from the collision of the truck being operated by Keen, the 
agent and employee of the oil company, and the automobile being 
operated by defendant Dixon, as effectually adjusted and settled all 
matters which arose or might arise out of said collision, as between 
the oil company and Dixon, as would rt judgment duly entered in an 
action between said parties. By said compromise set.tlement each 
party bought his peace respecting any liability created by the colli- 
sion. The adjustment of said claim by the payment of the amount 
agreed constituted an acknowledgment, as between the parties, of 
the liability of the oil company, and the nonliability, or a t  least a 
waiver of the liability, of the defendant Dixon." 

According to the evidence, Robert R. Cothran and Miller Motor 
Line of N. C., Inc., discharged their liability (whether admitted or 
controverted) to Parker, Administrator, on account of said collision, 
by their payment to him of $900.00 for a full release. They thereby 
released whatever rights they may have had to recover from Parker, 
Administrator, on allegations that the collision was caused by the 
negligence of Annie J .  Young. The payment and release extinguished 
the liabilities of the parties thereto, inter se, on account of said colli- 
sion. Nothing appears to dispel the clear implication that  the parties, 
in reaching said compromise settlement, took into consideration their 
conflicting contentions as to the cause(s) of the collision. 

We do not reach the question as to whether the facts alleged in 
the reply, if true, are sufficient to exempt plaintiff from the legal con- 
sequences which flow, nothing else appearing, from the release offered 
in evidence by plaintiff. Suffice to  say, plaintiff offered no evidence 
to support the allegations in the reply relating to said release. 

The judgment, according to the record, must be considered solely 
as a judgment of nonsuit under G.S. 1-183. So considered, it must be 
affirmed. 

Affirmed. 
PARKER, J . ,  not sitting. 

- -. .- 

STATE v. ROY FRANKLIN OAKDS. 
(Filod 10 December, 1958.) 

1. Criminal Law 8 114: Homicide 8 29- 
I t  is error for the court, after giving correct instructions as to the 
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right of the jury to recommend life imprisonment if they should find 
defendant guilty of murfier in the flrst degree, to instruct the jury 
that the State contended that the jury should not recommend that  the 
punishment should be imprisonment for life. G.S. 14-17. 

2. Criminal Law § 139- 
On appeal in a capital case the Supreme Court will review the recurd 

and take cognizance of prejudicial error ex mero notu. 

3. Homicide 5 1- 
The introduction in evidence of a peace warrant together with affl- 

davit made by the deceased bwo days prior to her death, is error, and 
such error held not cured in this case by an instruction nndertaking to 
limit the purpose of the introduction of the peace warrant, since the 
whole was before the jury. 

4. Homicide §§ 8, 24- 
An instruction on the defense of drunkenness rendering defendant 

incapable of premeditation and deliberation that  the defense of drunk- 
enness is one which is dangerous in its application, is erroneous as  an 
expression of opinion by the court on the evidence prohibited by G.S. 
1-180. 

PARKER, J., not sitting. 

APPEAL by defendant from Sharp, Special J., a t  April 14, 1958 
Criminal Term of GUILFORD (Greensboro Division). 

Criminal prosecution upon a bill of indictment charging defendant 
with the crime of murder in the first degree of Alice Mae Oakes. 

Plea: Not guilty. 
Upon the trial in Superior Court both the State and the defendant 

offered evidence, and the case was submitted to  the jury under the 
charge of the court. 

Verdict: The jury returned a verdict of guilty of murder in the 
first degree, as charged in the bill of indictment. 

Judgment: Death by inhalation of lethal gas as provided by law. 
Defendant excepts and ~ i v e s  notice of appeal, and appeals to Su- 

preme Court and assigns error, and is permitted to  appeal without 
making band, that is, i n  forma pauperis,-the County to  pay costs 
incident thereto. 

ilttorney General Seawell, Assistant Attorney General Harry W .  
McGalliard, for the State. 

Adam Younce for defendmlt, appellant. 

WINBORNE, C. J. For error in the course of the trial of this case 
in Superior Court, as revealed on the face of the case on appeal, this 
Court is impelled, ex mero motu,  to order a new trial. S. c. McCoy, 
236 N.C. 121, 71 S.E. 2d 921, and numerous other cases of like import. 

The error arises in this manner. The trial judge correctly charged 
that where a verdict of guilty of murder in the first degree shall have 
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been reached by the jury, i t  has the unbridled discretionary right to 
recommend that  the punishment for the crime shall be imprisonment 
for life in the State's Prison,-instructing the jury that  there are 
no conditions attached to and no qualifications or limitations im- 
posed upon the right of the jury to so recommend, in keeping with 
the provisions of G.S. 14-17, as amended by Sec. 1 of Chanter 299 
of 1949 Sessions Laws of North Carolina. See S. v. Denny, 249 N.C. 
113, 105 S.E. 2,d 446, and cruses ithere cited. 

And as stated in the Denny case, supra, quoting from S, v. Mc- 
Millan, 233 N.C. 630, 65 S.E. 2d 212, "It is incumbent upon the 
court to  so instruct the jury. I n  this the defendant has a substantive 
right. Therefore, any instruction, charge or suggestion as to  the causes 
for which the jury could or ought to recommend is error sufficient 
t o  set asidc a verdict where no recommendation is made." 

But when the trial judge came to state the contentions of the State 
these statements appear: 

"The State says and contends that  your verdict should be murder 
in the first degree. That  your verdict should stop there and that  you 
should not recommend that  his punishment be imprisonment for life." 

And again, "The State says and contends that  your verdict should 
be guilty of murder in the first degree and that you should not recom- 
mend that  his punishment should be imprisonment for life in the 
State's Prison *." 

And even though on appeal to this Court there is no exception to 
either of the statements ~f contentions of the State, i t  is manifest 
that  the statements run counter to  the statute G.S. 14-17. Error is 
clear, and this Court, of its own motion, must declare. For in capital 
cases the Supreme Court will review the record and take cognizance 
of prejudicial error ex mero motu. 

Moreover, there are several assignments of error based upon ex- 
ceptions to  matters occurring in the trial below, some of which merit 
attention since the case goes back for a new trial. 

1. Defendant contends that  the court erred in permitting the State 
to offer in evidence a peace warrant together with affidavit of Alice 
Oakes, the deceased, upon which the warrant was issued. It is argued 
that  the statements and allegations therein are purely hearsay-that 
they were not made in his presence, and he had no opportunity to 
confront or to cross-examine the complainant with reference to the 
matters alleged. 

The Court is of opinion that  the exception has merit. See Stansbury 
on North Carolina Evidence, Sections 138-139. True the court, in 
charging the jury, undertook to limit the purpose of the introduction of 
the peace warrant; but the whole was before the jury, and it  is feared 
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t h a t  the impression was not so easily removed from the minds of the 
jurors. 

2. Defendant also excepts to  the action of the court in instructing 
t h e  jury, a s  shown by Assignment 6, Exception #8, as  follows: 

"Now, for obvious reasons, gentlemen, the defense of drunkenness 
is  one which is dangerous in its application and the evidence tending 
t o  show the defendant was intoxicated should be carefullv scrutinized 
and weighed with great caution before you accept it. However, if, 
after having done so, you find from the evidence tha t  by reason of 
intoxication or by reason of intoxication, plus loss of sleep, the de- 
fendant's reason was dethroned and he was utterly incapable of 
forming a deliberate and premeditated intent to  kill or if such evi- 
dence raises in vour mind a reasonable doubt tha t  he killed the de- 
ceased with preheditation and deliberation, i t  would be your duty to 
acquit the defendant of the charge of murder in the first degree." 

The vice in this instruction, pointed out by defendant, is in the ex- 
pression tha t  "the defense of drunkenness is one which is dangerous 
in its application." It appears, seen~ingly, that  this expression was 
originally made in the opinion in S. v. Shelton, 164 N.C. 513, 79 S.E. 
883. It does not appear to have been intended for use by a trial judge 
in instructing the jury. And while the expression has found lodgment 
in some later cases, i t  is clearly an expression of opinion by a judge 
in giving a charge to  the petit jury, which is prohibited by statute. 
G.S. 1-180. Therefore, the use of such expression by a judge in so 
charging the jury is hereby expressly disapproved. And opinions of 
this Court in conflict with this holding are, to the extent hereof, over- 
ruled. 

3. The exception to denial of nonsuit and to  matters of evidence 
require no express treatment. 

For reasons stated, let there be a 
New Trial. 

PARKER, J., not sitting. 

PAUL OAKS v. CONE MILLS CORPORATION (EMPLOYER) AND LIBERTY 
MUTUAL INSURA4NCE COMPANY (CARRIER). 

(Filed 10 December, 19.58.) 

Mas te r  and Servant  § 53b (1 )- 
Compensation for  permanent partial  disability in the  loss of the use 

of the  employee's hand rtsult ing from an  accident occurring prior to 
the  effective date  of the amendment to  G.S. 97-31(t) is  the minimum 
of $10 per weeli prescribed by G.S. 95-29. for 170 weeks, notwithstand- 
ing tha t  the employee had returned to worli a f t e r  the termination of his 
t o t a l  temporary disability. 
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APPEAL by defendants from Phillips, J., 6 October Civil Term 
1958 of GUILFORD (Greensboro Division). 

This is a Workmen's Compensation case. Paul Oaks, an employee 
of the Cone Mills Corporation, whose compensation insurance carrier 
was Liberty Mutual Insurance Company, sustained an  injury by ac- 
cident arising out of and in the course of his employment with said 
employer on 24 April 1957, resulting in a five per cent permanent par- 
tial disability or loss of the use of his right hand. 

Liability was admitted and the parties entered into an agreement 
for the payment of comper.sation which was approved by the North 
Carolina Industrial Commission on 23 M a y  1957. Pursuant to said 
agreement the plaintiff was paid con~pensation for temporary total 
disability from 24 iipril 1957, the date of the accident, up to 16 Sep- 
tember 1957, the date of his return to work. 

The parties entered into a supplen~ental agreement dated 9 M a y  
1958 which was submitted to the Industrial Commission for approval. 
The supplemental agreement between the employee and the defend- 
an t  employer and its carrier provided that  the employee would be 
paid for a five per cent loss of the use of his right hand a t  the maxi- 
mum compensation rate of $32.50 per week for a period of 8y2 weeks. 
This agreement was disapproved by the Industrial Commission on 
the ground that ,  the opinion in the case of Kellanzs v. Metal Products, 
248 N.C. 199, 102 S.E. 2d 811, held that the correct formula was to  
multiply the pcrcentagc of permanent partial disability for 170 weeks, 
the period specified in G.S. 97-31 for the loss of a hand, by sixty per 
cent of the average weekly wage, and apply the minimum of $10.00 
per week as provided in G.S. 97-31 (u )  resulting in payment for 170 
weeks a t  $10.00 per week. 

The hearing Commissioner found the facts and made an award 
under )the ternle of wllich the enlployee wm awardcd 170 weeks of 
compensation at the rate of $10.00 per. week beginning 16 September 
1937, the date of his return to work, for a five per cent permanent 
partial disability of his right hand. 

The defendants appealcd to the Full Commission where the find- 
ings of fact and conclusions of law of the hearing Comn~issioner were 
in all respects affirn~ecl. Defendants thereupon appealed to  the Su- 
perior Court of Cruilford County upon exceptions and assignnlents of 
error duly filed, and the judge of the Superior Court entered judgment 
affirming in all respects the findings of fact, conclusions of law and the 
award of the Commission. 

The defendants appeal to the Supreme Court, assigning error. 

Robert S. Cahoon. Robert L. Scott, George 14'. Gordon for plaintiff. 
Smith, Moore. Smith, Schell & Hunter for defendants. 
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PER CURIAM. The only question presented for determination on 
this appeal is: What is the correct method of computing compensa- 
tion in cases of permanent partial disability under G.S. 97-31 for 
scheduled partial loss or loss of the use of specific members of the 
body? 

It is conceded by the appellants that  the award below must be 
affirmed unless Watts v. Brewer, 243 N.C. 422, 90 S.E. 2d 764 is re- 
considered aod modified or overruled. 

The General Assembly in Chapter 1396 of the 1957 Session Laws of 
North Carolina amended G.S. 97-31 (t) as the same appeared in the 
1955 Cumulative Supplement to  Volume 2C of the General Statutes 
by striking out the word "payment" as the same appeared in line 
four of said subsection and inserting in lieu thereof the words "periods 
of payment." 

Certainly the statute as amended would warrant the interpretation 
the defendants seek to  have placed upon it  prior to the amendment 
thereof. However, the ame~dment  did not become effective until 1 
July 1957, while the injury involved herein occurred on 24 April 1957. 

We have carefully considered the record on this appeal and the ex- 
cellent briefs filed on behalf of the respective parties, but in our opin- 
ion Watts v. Brewer, supra, and Kellams v. Metal Products, supra, 
should not be modified with respect to an injury sustained prior to 
1 July 1957. 

Affirmed. 

PARKER, J. ,  not sitting. 

ROBERTA McMILLIAN MOORE, ADMINISTRATRIX OF THE ESTATE OF JAMES 
ARTHUR McMILLIAN, v. JOHN H. SINGLETON, ARTHUR E. COX, 
SR.. .4sn HARRY GARROLL, AN) FLORESCE CARROLL 

.in 
MATTIE E'STELLE HALT,, ~ D J I I S I S T ~ ~ A T R I X  OF 1 H L  I 4 ; s ~ ~ 1 t i  O F  LILLIE 
X i F )  H A L L  r .  J O H S  H. SISGLETOS, ARTHI-R I.:. C'OX. SR , AXn 

HBRRY CARROLL an-n FLORENCE CBRROLl.. 

(Filed 10 December, 1938.) 

Automobiles § 35: Trial 23f- Nonsuit for  variance between allega- 
tion a n d  proof held proper. 

,411egations to the efl'ect that one defendant slowed or stopped with- 
out giviug the statutory signal, presumably to make a left turn a t  an 
intersection, that  the driver of the car  in which plaintiffs' intestate- 
were riding applied his brakes and ~liiclded to the left into the path of 
the car of the other defendant, approaching from the opposite direction, 
resulting in the collisim, and evidence that when the driver of the 
car in which intestates were riding applied his bralies he skidded to 
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his right and that the car approaching from the opposite direction turn- 
ed to his left side of the highway to avoid the car of the other de- 
fendants in the intersection, and collided with the car in which intes- 
tates were riding, constitutes a fatal variance between allegation and 
proof, and nonsuit was properly entered. 

PARKER, J., not sitting. 

Upon petition of plaintiffs, this Court granted certiorari to review 
judgments of nonsuit entered by Craven, S. J., a t  the July, 1958 Civil 
Term, BUNCOMBE Superior Court. 

These two actions for wrongful death were consolidated and tried 
together. The complaints are substantially identical. The plaintiffs 
allege their intestates were passengers in an Oldsmobile owned and 
being driven by Ulysees Moore south on Highway No. 25, near the 
Town of Fletcher in Henderson County. Immediately in front of the  
Moore car, and also going south, was a Ford owned by the defendant 
Florence Carroll, and driven by the defendant Harry Carroll; that  
Carroll was negligent in that  as he approached the intersection of 
Highway No. 25 and the Airport Road, he caused his automobile t o  
decrease speed and slow down or stop without giving any signal, there- 
by placing the Moore car, in which plaintiffs' intestates were riding, 
in a perilous position; whereupon Moore applied his brakes and his 
car skidded to the left across the center of the highway into the path 
of a Chevrolet truck belonging to the defendant Cox, and being driven 
by defendant Singleton north on Highway No. 25; that  when Moore 
applied his brakes to prevent his striking the Carroll car, his Oldsmo- 
bile skidded to the left into the path of the Singleton truck, which 
struck the Oldsmobile, resulting in the death of plaintiffs' intestates; 
that Singleton was negligent in that he was driving his car 40 or 45 
miles per hour in a 35-mile zone, whereas, if he had been observing 
the speed limit and been alert, he could have discovered the perilous 
position in which the Moore car and its occupants were placed in 
time to have left the road and driven off on the shoulder of the high- 
way, and thereby could have avoided the accident and injury. 

According to the evidence offered by the plaintiffs, the accident 
happened substantially in this manner: The Carroll car slowed down 
without signal, apparently to make a left turn on the airport road, 
and, in order to avoid striking it, Moore applied his brakes, where- 
upon his Oldsmobile skidded to his right; and that Singleton, in order 
to avoid hitting the Carroll car in the intersection, crossed over to  
the driver's left, and struck the Moore car on Moore's right-hand side 
of the highway. Neither the Chevrolet nor the Oldsmobile ever came 
in contact with the Carroll car. The plaintiffs' evidence placed the 
point of collision as 134 feet north of the intersection. This evidence 
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apparently placed t.hc Carroll car 134 feet from thc point of thc ac- 
cident, and, therefore, out of Moorc's way. 

The court, a t  the close of all the evidence, entered judgments of 
nonsuit by reason of variancc between the allegations and the proof. 
The plaintiffs excepted and appealed. 

8. Thomas Walton,  iCfcLean, Gurlgcr, Elrnore & Martin, By: flal.?r~ 
C .  Martin for plaintiffs, appellants. 

Harlcins, T'nn Winkle ,  TValton and Buck for defendants Ilnrry 
Cawoll and Florence Carroll, appellees. 

Uzzel and  Dumont for rlefendnnt John Ii. Singleton, upinellcc. 

PER CURIAN. The judgincnts of nonsuit wcrc cntcred because of 
variances between the plaintiffs' allegations of negligence and their 
proof. The complaints allege the defendants' Carroll werc ncgligcnt 
in that  the driver slowed down for the intersection without warning 
or signals; and tha t  Moore (the driver of the car in which plaintiffs' 
intestates were riding) applied his brakes t o  keep from striking the 
Carroll car from the rear, skidded his car out of control, crossed to 
his left and into the travel lanc of the Singleton truck, with thc fatal 
result. The Carroll car did not come in contact either with the Moorc 
car or the Singleton truck. Plaintiffs' evidencc placed thc collision 
between the truck and the hioorc car a t  a point 134 fect from and 
to the north of the interscction and thc Carroll car a t  or near the 
intersection. The evidence, tl~crcforc, would seem to take the Carrdl 
car out of the danger zone and, if the driver werc negligent,, proof 
was lacking that  such negligence was one of thc proximatr c.auses 
of the accident. 

The plaintiffs allege the dcfcndant Singleton, the driver of Cox's 
Chevrolet truck, was driving 40-45 miles per hour in a 36-milc zone; 
and that whcn Moore applied his brakes, his car skidded out of con- 
trol across the center of the hiphway into the path of the Singleton 
truck and in its travel lane; and that  Singleton was negligent in that  
he could and should have ohscrvcd the pcrilous position of the Moorc 
car in time to have pulled his truck off the highway to his right and 
to have avoided the accident. On the other hand, the plaintiffs' evi- 
dence tended to show that Moore .kidded his car to  hi. right and 
never a t  any time crosscd in front of the Singleton truck or into its 
proper lanc of travel, but that Singlcton, in order to  miss t,hc (hrroll  
car in th.j intersection. negligently massed over to  his laft and into 
the Moore car, stopped, or ncarly so, on its proper side of thc highway. 

Other variances between allegations and the proof appear in thc 
record. However, cnougli i? herc rtcitccl to show new--sity for. tlic lion- 
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suits under authority of Lucas v. Whi te ,  248 N.C. 38,102 S.E. 2d 387. 
Affirmed. 
PARKER, J., not sitting. 

STATE v. LUTHER KIMMBR. 
(Rid 10 December, 1968.) 

oriminal Law Q 11 1- 
A charge that the jury should scrutinize the testimony of defendant's 

wife in his behalf, without giving the qualifying instruction that if the 
jury, after scrutiny, should believe her testimony to give it the same 
weight as the teetimony of a disinterested witness, is error. 

PABEEB, J., not sitting. 

APPEAL by defendant from Crissman, J., September Term, 1958, of 
SURRY. 

Criminal prosecution on a three-count indictment charging (1) 
breaking and entering in violation of G.S. 14-54, (2) larceny, and (3) 
receiving stolen goods in violation of G.S. 14-71. 

The court instructed the jury not to consider the third count. 
As to  the first and second counts, the jury returned a verdict of 

guilty; and judgment, imposing a prison sentence, was pronounced. 
Defendant excepted and appealed. 

Attorney General Seawell and Assistant Attonzey General Love 
for the State. 

Frank Freeman for defendant, appellant. 

PER CURIAM. The Attorney General rightly concedes that, 011 

authority of S. v. Davis, 223 N.C. 57, 25 S.E. 2d 187, defendant is 
entitled to a new trial on account of error in the charge. 

Defendant's wife testified in his behalf. I n  reviewing the State's 
contentions, the court called attention to her status as an interested 
witness whose testimony should be scrutinized in the light of her in- 
terest. However, the court inadvertently failed to give an instruction 
to the effect that  if, after such scrutiny, the jury believed her testi- 
mony, it should be given the same weight as the testimony of a dis- 
interested credible witness. 

Since a new trial must be awarded for the court's failure to give 
the indicated qualifying instruction, discussion of defendant's other 
assignments of error is unnecessary. The questions raised therein in- 
volve matters that may not recur a t  the next trial. 

New trial. 

PARKER, J., not sitting. 
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STATE v. HALLIE  PARTRIDGE.  

(Filed 10 December, 1968. ) 

APPEAL by defendant from Hall, J., March Criminal Term 1958 of 
LEE. 

This defendant was tried and convicted in the County Criminal 
Court of Lee County upon a warrant charging that on 30 December 
1957 the defendant did unlawfully have in her possession a quantity 
of alcoholic beverage and intoxicating liquor for the purpose of sale, 
to wit, 12 pints of taxpaid whiskey, 4 pints of vodka, 1 quart of vodka, 
and 23 cans of beer. From the verdict and judgment the defendant 
appealed to  the Superior Court of Lee County. 

The defendant was tried in the Superior Court upon the original 
warrant. She entered a plea of not guilty. From the evidence offered 
by the State the jury returned a verdict of guilty. The court im- 
posed a sentence of 7 months in State Prison in quarters provided 
for women as authorized by G.S. 148-27. 

The defendant appeals, assigning error. 

Attorney General Seawell, Ass't. Attorney General. Bruton, for the 
State. 

Pittman & Staton, L m r v  M.  Betts for defendant. 

PER CURIAM. The defendant appeals only from the refusal of the 
court below to grant her motion for judgment as  of nonsuit. 

We have carefully considered the evidence adduced in the trial be- 
low and in our opinion it was sufficient to carry the case to the jury. 
Therefore, the ruling of the court below on the motion for judgment 
as of nonsuit will be upheld. 

Affirmed. 

PARKER, J . ,  not sitting. 

E A R L  TOPPING V. T H E  NORTH CAROLINA STATE BOARD O F  EDU- 
GATION AND WILLIAM D. HEIRRING, J. A. PRITCHErPT, GUY B. 
P H I U I P S ,  OHARLES G. ROSE, JR. ,  R. BARTON HAYES, GERALD 
COWAN, GHARLIDS E .  JORDAN, H. L. TRIGG, E D W I N  GILL, THE 
INDIVIDUAL MEMBERS THEREOF, WHO ARE STJED I N  SUCH CAPACITY, AND 

CHARLES F. CABROLL, SUPERINTENDENT OF PUBLIC INSTRUCTION OF 
NORTH CAROLINA, ORIGINAL DEFENDANTS, A N D  H Y D E  COUNTY BOARD 
O F  EDUCATION AND GRATZ SPENCER,  WALTER L E E  GIBBS, ANn 
CRAWFORD CAHOON, THE INDIVIDUAL MEMBERB THEREOF, ADDITIONAL 
DEFENDANTE. 

(Filed 14 Janua ry ,  1959.) 
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1. Iniunctions # 18: Judgments  5)  27- 
If a n  order continuing a temporary restraining order to the hearing 

is erroneous, i t  can be corrected onLv by appeal, aud in the absence of 
appeal i t  determines the status of the  cause until the hearing. 

S. Courts 8 9 :  Injunctions 5) 1:E- 
Where the c-urt, upon flndings of fact and conclusions of law, con- 

tinuee u temporary restraining order to the hearing on the merits, such 
flndings and conclusions a re  not reviewable by another Superior Court 
judge upon motion to clixsolve the temporary order prior to the 5nal 
heaPillg. 

5. E d n e n t  Domdn 5)  7- 
Chapter 683, Session Laws of 1967, rewrote Art. 15, Sec. 1, Chapter 

1872, Session Laws of 1965 (6.8. 115-125), and condemnation proceed- 
ingcl for a school site a re  controlled by G!S. 40, Art. 2. 

4. Eminent Domain § 13- 
In  pru.eediugs to coildenill land for :L school site, the pay~neut into 

court by the county board of txlucatiou of the amount of damages as- 
sessed b j  the comulissio~~ers and the taking of possession by i t  under 
order of the clerk while the cause remains pending for  trial on excep- 
tions directed both to petitioner's right to condemn and to the adequacy 
of the damages awardetl by the commissioners, G.S. 40-18, does not vest 
title in the board, since title is not divested from the landowner unless 
and until the condexnnor obtains a Anal judgment in his favor and pay# 
the landowner the amount of damages Axed by such Anal judgment. 

5. Injunctions 1:G Holding t h a t  defendants had  complied with con- 
ditions fur  dihsolution of temporary restraining order, held error. 

Order was entered restraining the State Board of Education and the 
nle~ubers thereof arid the State Superintendent of Public Instr~wtiou 
from making funds available to the county board of education for the 
construction of a high scl~ool until the county board should have acquir- 
tul title in fee simple to the entire school site, and no appeal was taken 
from this order. On motion to dissolve the temporary restraining order 
prior to the hearing on the merits, another Superior Court judge found 
Illat defendants had substantialls complied with the conditions of the 
urder in that  the county board had obtoinetl possession of the site in 
the condemnation proceeding upon puyulent into court of the damages 
:~ssessed by the commissioners. notwithstanding that  the proceeding 
renlc~ir~ed pending for trial on escrl~tions to the commissioners' report. 
I f e l d :  The dissolution of the restraining order was error, since the mere 
wquisition of possession is not the acquisition of title within the pur- 
view of the temporary restraining order. 

APPEAL by plaintiff from order dated November 21, 1958, entered 
by Paid, J., Resident Judge, after hearing in Washington, N. C. From 
1 Iuu,:. 

The plaintiff is a resident, freeholder and taxpayer of Hyde County. 
The original defendants are the North Carolina State Board of 

Education, the (named) individual members thereof, and the (named) 
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Superintendent of Public Instruction of North Carolina. 
On April 23, 1958, the original defendants, in response to order to  

sliow cause issued April 9, 1958, appeared before Judge Moore, who, 
after a hearing on plaintiff's application for a temporary restraining 
order, entered an order, which, after recitals, contained the follow- 
ing provisions: 

"AND THIS CAUSE BEING HEARD AND T H E  COURT HAV- 
ING HEARD AND CONSIDERED EVIDENCE AND T H E  
ARGUMENTS O F  COUNSEL FINDS T H E  FOLLOWING FACTS: 

"1. That during the year 1957 in the Superior Court of Hyde County 
a judgment was entered authorizing and requiring the Board of Edu- 
cation of Hyde County to build a consolidated high school a t  a place 
near Lake Mattarnuskeet, designated in said judgment. 

"2. That  the State Board of Education allocated for the purpose 
of constructing the high school building for said consolidated high 
school $164,484.44 pursuant to  provisions of the Session Laws of the 
General Assembly of North Carolina, 1953, Chapter 1046. 

"3. That  before allocating the said money aforesaid, the State Board 
of Education approved plans for said consolidated high school, in- 
cluding a site for said school of 15.15 acres; that the Board of Edu- 
cation of Hyde County acquired title in fee simple to  3.04 acres of 
said site almost immediately, but have not yet acquired fee simple 
title to the remainder of said site and there is pending in the Superior 
Court of Hyde County condemnation proceeding for the remainder 
of s:tid site, but there has been no report of commissioners who have 
been appointed to determine the value of the lands being condemned. 

"4. That the Board of Education of Hyde County has entered into 
n contract for the construction of the high school building in question 
and proposed to build the building on the 3.04 acres which has al- 
ready been acquired by the Board of Education of Hyde County; 
tlint the Court cannot determine a t  this time whether the said Board 
of Education of Hyde County would be able to  obtain the remainder 
of the 15.15 acre site in fee or whether they mill have funds avail- 
able for the purpose of purchase of same if i t  can be condemned. 

11,- r ?  a. I hat the State Board of Education has knowledge that  the Hyde 
County Board of Education only owns 3.04 acres of said site in fee. 

"6. That  it  is proposed to build the high school building on the por- 
tion of the site already acquired, but the plans approved by the 
State Board of Education provide for parking areas, athletic fields, 
gymnasium and other facilities for the school; and tha t  the plan for 
the consolidated high school indicates that  some of the walks nc- 
commodating the proposed high school building would be located on 
the land yet unacquired. 



29 4 I N  T H E  SUPREME COURT. 1249 

"AND T H E  COURT BEING OF T H E  OPINION: 
"1. That  the State Board of Education could not and would not 

have made an allotment of funds for the construction of said high 
school building if the plan for the consolidated high school had shown 
only a site of 3.04 acres, and that  according to  the rules of the State 
Board of Education, as appears in the Hand Book for Elementary 
and Secondary Schools issued by the State Superintendent of Public 
Instruction in 1953, i t  is the Policy of the State Board of Education 
to require a sufficient site for high schools to accommodate not only 
the buildings for instruction, but for playgrounds, athletic fields, 
gymnasium, parking and other necessary facilities. 

"3. That in entering into the contract for the construction of said 
building without first having obtained the site planned for and ap- 
proved, the County Board of Education of Hyde County was acting 
unlawfully and without authority and all of the facts and circum- 
stances of the a c b  of said Board is (sic) and has (sic) been known 
to the defendants herein. 

"4. That i t  would be injurious to the school officials and to  the 
general public of Hyde County if the allotted funds should be dis- 
bursed to  the Hyde County Board of Education and expended for 
the building of said consolidated high school before the entire site 
has been obtained for the reason that it is possible that  additional 
site may not be acquired and the school would be left without suf- 
ficient land to accommodate a proper high school for Hyde County 
and for the further reason that the construction of said building will 
cause an increase in the values of surrounding property and will make 
the site more difficult to  acquire in the future than a t  the present. 

"IT IS, THEREFORE, ADJUDGED AND DECREED that the 
defendants herein be restrained and enjoined from disbursing and 
making available to the Board of Education of Hyde County the 
sum of $164,484.44 heretofore allotted until the final hearing of this 
cause or until title t o  the full site of 15.15 acres shall have been ac- 
quired in fee simple by the Board of Education of Hyde County; and 
that the demurrer filed by the defendants is OVERRULED. 

"IT IS  FURTHER ADJUDGED that when the Board of Educa- 
tion of Hyde County shall have acquired legal rights, either by deed 
or by operation of law or otherwise to the site of 15.15 acres that  the 
defendants herein shall upon five days' notice move t o  dissolve the 
injunction hereby issued and upon a showing that  title and right to 
said land have been acquired by deed by operation of law or other- 
wise, this injunction shall be thereupon immediately dissolved, pro- 
vided, of course, that  if this has not occurred before the final hearing 
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that  the matter may be disposed of a t  the final hearing as the Court 
shall find proper." 

The original defendants excepted to Judge Moore's said order of 
April 23, 1958, and gave notice of appeal to the Supreme Court, but 
did not perfect their appeal. 

When said order of April 23, 1958, was issued, construction of the 
school building on the 3.04 acres had started. On March 24, 1958, in 
a prior action by this plaintiff against the Hyde County Board of 
Education, the (named) individual members thereof, and the (named) 
Superintendent of Public Instruction of Hyde County, Judge Paul 
had denied plaintiff's application for an order temporarily restrain- 
ing said defendants from entering into a contract for the erection of 
a consolidated high school on the site here involved. Plaintiff's ap- 
peal therefrom to this Court was dismissed ais a(rademic beoause, pend- 
ing the appeal, defendants had entered into the contract. Topping v. 
Board of Education, 248 N.C. 719, 104 S.E. 2d 857. 

It appears from a judgment of Judge Moore dated June 27, 1958, 
included in this record, entered in contempt proceedings, that, in vio- 
lation of *aid order of April 23, 1958, the Chairman of the Hyde 
County Board of Education and the Superintendent of Public In- 
struction of Hyde County, in his capacity of secretary ex officio of 
the Hyde County Board of Education, signed a requisition dated 
May 12, 1958, which was honored by the State Board of Education 
on May 19, 1958, and that the State Board of Education deposited 
the amount of said requisition, to wit, $19,184.28, to  the credit of 
the Hyde County Board of Education, which disbursed said $19,184.- 
28 to the general contractor, the architect, and other contractors, for 
work incident to  said construction. Said judgment of June 27, 1958, 
adjudged Tommie Gaylor, Superintendent of Public Instruction of 
Hyde County, guilty of wilful contempt; and he excepted and gave 
notice of appeal. However, no question relating to the contempt pro- 
ceedings or Judge M.mrels judgment of June 27, 1958, is presented 
011 the present appeal; and further facts incident to these matters need 
not be stated. 

On November 15,1958, Judge Paul, in Chambers, conducted a hear- 
ing on the original defendants' motion to dissolve (prior t o  final hear- 
ing) Judge Moore's restnaining order of April 23, 1958. Prior to  Nov- 
ember 15, 1958, upon their application, the Hyde County Board of 
Education and the (named) individual members thereof were made 
additional parties defendant. 

Prior to the institution (April 10, 1958) of this action, the title 
status of the 15.15 acre school site was as follows: The Hyde County 
Board of Education owned 3.04 acres thereof in fee simple. On Feb- 
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ruary 17, 1958, it had instituted a condemnation proceeding cntitled 
"THE HYDE COUNTY BOARD OF EDUCATIOK, Petitioner, v. 
EUGENE D. MANN AND WIFE, BEATRICE 1,. MANX; CAR- 
ROLL D. MANN AND WIFE, GENEVA F. MANN, Respondcnts," 
before the Clerk of the Superior Court of Hyde County, for thc sole 
purpose of acquiring title to the remaining 12.11 acrcs thereof, sub- 
ject to  "a perpetual easement and right of ingrcss and egress 
feet in width on the Westward and Southward sides of said land 
sought to be acquired," in favor of respondents Eugene D .  Mann and 
wife, Beatrice L. Mann, their heirs and assigns. 

As to the status of said condemnation proceeding on Xovcn~lwr 21, 
1958, these facts are pertinent: 

Commissioners, appointed by the clerk, filed their rcport on Scp- 
tember 17, 1958. They assessed damages against petitioner as fol- 
lows: to Carroll D. Mann and wife, Geneva F. Mann, for their 4.62 
acres and damages t o  their adjoining lands, the sum of $1,848.00; to 
Eugene D. Mann and wife, Beatrice L. Mann, for their 7.49 acres and 
damages to their adjoining lands, the sum of $3,370.50. In each in- 
stance, they found no special benefits. They located, fixing the width 
thereof a t  30 feet, an easement of right of way in favor of Eugenc D. 
Mann and wife, Beatrice L. Mann, as an appurtenance to their rc- 
maining land, over and along the west and south sides of thc 4.63 
acres. 

On September 18, 1958, the clerk, upon payment by petitioner into 
his office of the respective damages so assessed, a total of $5,218.50, 
signed an order "that the Hyde County Board of Education hc, and 
it is let into possession of the lands appraised as provided by law." 

On October 22, 1958, thc clerk, at  a hearing on respondents' cxccy- 
tions to thc commissioners' report and to said order of September 18, 
1958, overruled "each and every" of respondents' said exceptions and 
"approved and affirmed" the commissioners' report and his prior order 
of September 18, 1958. 

The respondents excepted to the clerk's order of October 22, 1958, 
and appealed. By reason of respondents' said appeal, the condemnn- 
tion proceeding awaits trial in the superior court a t  term. 

After full recitals (1) as to prior proceedings herein, and (2) as to 
the status of said condemnation proceeding on November 21, 1958, 
including a finding that the Hyde County Board of Education "has 
now acquired right to possession and has by order of Clerk of Su- 
perior Court of Hyde County been let into possession and is in pos- 
session of 12.11 acres of land adjacent and contiguous to the said 
3.04 acres of land and is in the process of acquiring by operation of 
law the fcc simple title thereto," Judge Paul, by his order of November 
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21, 1968, dissolved Judge Moore's restraining order of April 23, 1958. 
"being of the opinion that the conditions imposed in the temporary 
restraining order . . . as precedent to the contemplated dissolution 
of said order, have been completely or substantially complied with 
by said Hyde County Board of Education." 

Plaintiff excepted "to the conclusions of the Court and the judg- 
ment entered" and appealed; and, upon appeal, '[assigns as error the 
signing of said order by Judge &I. C. Paul, which appellant contends 
is contrary to  law." 

Grimes & Grimes, L e R w  Scott and Wilkinson & Ward for plain- 
tiff, appellant. 

At tomeg General Seawell and Assistant Attorneg General Love for 
original defendants, appellees. 
0. L. Williams and Whi te  c t  Allcock for additional defendants, 

appellees. 

BOBBITT, J. Judge Moore's order of April 23, 1958, entered after 
notice and hearing, restrained the original defendants "until the final 
henring of the cause or until title to the full site of 15.15 acres shall 
have been acquired in fee simple by the Board of Education of Hyde 
County." 

The original defendants were entitled, by perfecting an appeal from 
Judge Moore's said interlocutory order, to  a review by this Court of 
his findings of fact and conclusions of law. Roberts v. C a m e ~ o n ,  245 
N.C. 373, 376, 95 S.E. 2d 899, and cases cited. Judge Moore's order, if 
erroneous, was subject to correction only by this Court. Mills v. Rich- 
ardson, 240 N.C. 187, 81 S.E. 2d 409, and cases cited; Dail v. Hawkins, 
'711 N.C. 283, 189 S.E. 774, and cases cited. Upon their failure to ap- 
peal therefrom, Judge Moore's order determined the status of the case 
until final hearing. (Note: There has been no final hearing.) 

This is an appeal by plaintiff from Judge Paul's order of November 
31. 1958. It presents no question as to whether Judge Moore's order 
was erroneous in any respect. 

Judge Paul was without judicial power to modify or reverse either 
the findings of fact or the conclusions of law theretofore made by 
Judge Moore. It is well settled that the findings and decisions of one 
superior court judge are not subject to review by another superior 
court judge. Hoke v. Greyhound Corp., 227 N.C. 374, 42 S.E. 2d 407; 
I n  ye Adanzs, 218 N.C. 379, 11 S.E. 2d 163; Fertilizer Co. v. Hardee, 
211 N.C. 56, 188 S.E. 623. Certain well defined exceptions to this basic 
rule have no application here. 

Advertent to this well established rule, Judge Paul b e d  his de- 
ci-ion on the ground that, subsequent t o  April 23, 1958, the Board of 
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Education of Hyde County had completely or subgtantially complied 
with the conditions prescribed b y  Judge Moore as prerequisite to the 
dissolution of his order prior to final hearing. 

The findings of fact and conclusions of law set forth therein dis- 
close ~clsarly, in o w  opinion, that  Judge Moore's order of April 23, 
1958, was based upon his ruling that the original defendants had no 
legal right to pay over the $164,484.44 to the Board of Education of 
Hyde County unless and until it acquired the fee simple title to the 
full site of 15.15 acres. Acquisition of the fee simple title t o  the full 
site of 15.15 acres was the condition  prescribed by Judge Moore for 
the dissolution of his restraining order prior t o  final hearing. Nothing 
therein suffices t o  show that Judge Moore cantemplated or intended 
that his restraining order was to be dissolved (prior to final hearing) 
upon a showing that the Board of Education of Hyde County had 
acquired a mere right to possession of the 12.11 acres pending final 
determination of the condemnation proceedings. 

Hence, we are concerned with the title status as of November 21, 
1958. Whether the Board of Education of Hyde County could or 
would thereafter acquire fee simple title to the 12.11 acres by con- 
demnation or otherwise is beside the point. 

Decision herein must be based on the legal significance of what 
occurred after April 23, 1958, and prior to November 21, 1958, in the 
condemnation proceeding; and, in this connection, our first inquiry 
is to determine the applicable statutory provisions. 

All of the provisions of Ch. 115 of the General Statutes of North 
Carolina as contained in Vol. 3A and the 1953 Supplement thereto 
were rewritten by Ch. 1372, Session Laws of 1955, entitled "AN ACT 
REWRITING, REARRANGING, R E N U M B E R I N G AND 
AMENDING CHAPTER 115 OF T H E  GENERAL STATUTES, 
AND REPEALING CERTAIN OBSOLETE SECTIONS THERE- 
OF." Article 15, Section 1, of said 1955 Act, as amended by Ch. 1335, 
Session Laws of 1955, was codified as G.S. 115-125 in the 1966 Sup- 
plement to (recompiled) Vol. 3A of the General Statutes. Principally, 
it brought forward the provisions theretofore codified in Vol. 3A as 
G.S. 115-85 and considered in Brown v. Doby, 242 N.C. 462, 87 S.E. 
2d 921. G.S. 115-125, as codified in said 1966 Supplement, was con- 
sidered in Board of  Education v. Allen, 243 N.C. 520, 91 S.E. 2d 180. 

Ch. 683, Session Laws of 1957, is entitled, "AN ACT TO RE- 
WRITE G.S. 115-125 RELATING TO T H E  ACQUISITION OF 
SCHOOL SITES." Sec. 1 thereof amends "G.S. 115-125" by rewrit- 
ing i t  as  therein set forth, providing, inter alia, that a county board 
of education may acquire a school site by condemnation proceedings 
instituted by i t  under the provisions of G.S. Ch. 40, Art. 2. Sec, 2 
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thereof repeals all laws and clauses of laws in conflict therewith. 
The 1957 Act now appears as G.S. 115-125 in the 1957 Supplement 

to Vol. 3A of the General Statutes. 
While not so denominated in Ch. 1372, Session Laws of 1955, Sec. 

1, Art. 15, thereof, is the 125th section of said chapter. It seems clear 
that, in enacting the 1957 Act, the legislative intent was to rewrite 
Art. 15, Sec. 1, of Ch. 1372, Session Laws of 1955, and we so hold. 
See Board of Education v. Allen, supra. 

Consequently, the condemnation proceedings must be considered as 
instituted under the provisions of G.S. Ch. 40, Art. 2, pursuant to 
authority conferred by Ch. 683, Session Laws of 1957. 

I t  is noted that  the provisions of G.S. Ch. 40 apply equally to all 
bodies politic, corporations and persons (enumerated in G.S. 40-2) 
possessing the power of eminent domain. 

The condemnation proceeding instituted by the Hyde County Board 
of Education against the Manns is now pending in the Superior Court 
of Hyde County, awaiting trial a t  term on exceptions directed both 
to the petitioner's right to condemn and t o  the adequacy of the dam- 
ages awarded by the commissioners. G.S. 40-19. Present comment on 
the validity of these exceptions is not necessary or appropriate. 

The determinative question is this: Did the payment into court by 
the Hyde County Board of Education of the amount of damages as- 
sessed by the commissioners and its possession of the 12.11 acres as 
authorized by the clerk's order vest the fee simple title to  the 12.11 
acres in  the Hyde County Board of Education? Explicit provisions of 
G.S. 40-19 impel a negative answer. 

While payment into court of the amount of damages assessed by 
the commissioners entitled the Board of Education of Hyde County 
to possession of the 12.11 acres "notwithstanding the pendency of the 
appeal, and until final judgment rendered on said appeal," in the 
went  of a final adverse judgment it would be required to  surrender 
possession thereof to the landowners. G.S. 40-19; R. R. v. R. R., 148 
K.C. 59, 61 S.E. 683. In  such event, the court would make appropriate 
orders with reference to the refund of its deposit. G.S. 40-19. Tempo- 
rary possession, pendente lite, subject to removal by final adverse 
judgment, is quite different from a final judicial determination that 
the condemnor is entitled as a matter of right to permanent possession. 
The title of the landowner is not divested unless and until the con- 
demnor obtains a final judgment in his favor and pays to  the land- 
owner the amount of the damages fixed by such final judgment. G.S. 
40-19; Light Co. v. Manufacturing Co., 209 N.C. 560, 184 S.E. 48. 
True, a condemnor may not, as a matter of right, take a voluntary 
nonsuit, over the landowner's objection, after obtaining temporary 
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possession by payment of the amount of damages assessed by the 
commissioners, R.  R. v. R. R., supra, but this is because the land- 
owner may, if he elects to do so, assert his claim for damages on ac- 
count of the condemnor's possession pendente lite. 

Having reached the conclusion that  the Board of Education of Hydc 
County, as of November 21, 1958, had not acquired the fee simple 
M e  to the full site of 15.15 acres, i t  follows tlmt Judge Paul's order 
of November 21, 1958, is erroneous. Heme, Judge Paul's said order is 
vacated; and Judge Moore's order of April 23, 1958, cont,inues in full 
force and effect. 

Order vacated. 

NANTAHALA POWER AND LIGHT COMPANY. PETWIONER s .  W E :  k!. 
HORTON AND WIFE, BESSIE G. HORTON; J.  G. STIKELEATHEXL 
JR. AND WIFE, ~ I U 3 ! @ H Y  ISTIEGELEATHEIR; RUWH LANE ATKIX- 
SON AND HUBBAND FRANK C. ATKINSON; HERMAN G. NICHOhS Axn 
WIFE, BILIZABETH SHUFORD NIClHOIIS ; AND ANDREW GENNEIT, 
EXECUTOR OF THE ESTATE OF CARTER T. GENNCTT, DECEASP'D, Rasrox- 
DENTS. 

(Filed 14 January, 1959.) 

A deed to land excepting all mineral interest alltl reserving same to 
grantors severs the mineral and mining rights from the surface rights. 

2. Reference 14a- 
Even though a party to a compulsory reference by proper exceptiims 

and tender of issues preserves his right to jury trial upon the written 
evidence taken before the referee, if such evidence is insufficient to raisc 
issues of fact, exception to the refusal of a jury trial is untenable. 

8. Eminent Domain 14-- Claimant failing t o  offer evidence a s  to value 
of the i r  interests taken by t h e  condemnation are rntitled to nominal 
damages only. 

Condemnor lwid the amount of damages assessed by the jury into 
court, and the conflicting claims of respondents in the fund was referred 
to a referee. One group of respondents claimed a s  successors to the 
grantee in the deed from the common source of title, and the othrr  
group claimed under the reservations of the mineral and water power 
rights set forth in that deed. Held: I t  was incumbent upon the con- 
testants to establish their respective interests in the fund, and upon 
failure of the claimants under the reservations and exceptions in the 
deed to offer any evidence as  to  the value of the mineral rights or the 
water power rights lost by reason of the condemnation or evidence upon 
which the jury based its verdict in the condemnation proceeding, judg- 
ment that  they should recover only nominal damages and that  the bal- 
ance of the recovery should be paid to the owners of the land is with- 
out error. 



N.C.] FALL TERM, 1958. 301 

4. Deeds g 14- 
The reservatiou of the water llower rights by grantors vcsb in gran- 

tors and their successors a t  1)iOht such water r ighb  a s  a r e  ~usceptible 
of development within the boundaries of the tract conveyed, and can- 
not eutitle them to any part of thc compensation paid for the condemna- 
tion of a part  of the tract of land for the ponding of water incident lo 
the ilerelopinent of a power site rome distance downstream from the 
tract. 

5. Appeal and Error fj 4 0 -  
Where both parties appeal, tlie exceptions of the s u c c ~ s s f ~ i l  party 

11eed not be considered when no prejudicial error is found on thc uppc:%l 
of tlie other party. 

Cross appeals by respondcnts Horton and rcspondcnts Stikclcather, 
et al., from Campbell, J., February Tcrm, 1958, of JACKSON. 

Nantahala Power and Light Company (hereafter called Yowcr 
Conlpany), petitioner, is not a party to or interested in thc disposi- 
tion of this appeal. 

The controversy is between respondcnts Ose E. Horton and wife, 
Bessie G. Horton (hereafter called respondents Horton), on thc onc 
hand, and respondents J. G. Stikcleather, Jr., and wifc, Dorothy 
Stikeleather, Ruth Lane htkinson and husband, Frank C. Aitkinson, 
Herman G. Nichols and wife, Elizabeth Shuford Nichols, and Andrew 
Gennett, Executor of the Estate of Cartcr T. Gennett (hercaftor call- 
ed respondents Stikeleather, et al.), on the other hand, and involves 
their respective claims t o  a fund of $11,500.00 now held by the Clrrk 
of the Superior Court of Jackson County. 

On April 4, 1952, the Power Company instituted this condcrnna- 
tion proceeding under G.S. Ch. 40, Art. 2. I n  separate answers rc- 
spondents Horton and respondents Stikcleathcr, ct al., niado con- 
flicting allegations as to  their respective intcrcsts in a tract of ,557 
acres in Canada Township, Jackson County, which included thc 90.4 
acres referred to  below. 

When the proceeding came on for trial a t  February 'I'crrn, 1115.1, 
before Judge Pattoll and a jury, all respondcnta stipulated ". . . that  
the only question involved and for trial in the action, was the amount 
of compensation the respondcnts were entitled t o  recover of the peti- 
tioner, Nantahala Power and Light Company, for the taking and 
condemnation of the lands described in the petition filed herein, for 
the uses and purposes stated in said petition, . . ." The court submitted 
one issue, to  wit: "What compensation are respondents entitled t o  re- 
cover of the petitioner on account of the taking of the land described 
in the petition, and as compensation for the injury, if any, to thc re- 
maining land?" Thc jury answered: "$11,500.00." 
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The judgment entered a t  February Term, 1954, in accordance with 
said verdict, adjudged that, upon payment thereof: (1) The Power 
Company had acquired by condemnation and owned, for the dura- 
tion of its corporate existence, an easement in the four parcels or tracts 
of land on the East Fork of Tuckaseegee River described in its peti- 
tion, a total of 90.4 acres, for the following uses and purposes: '(TO 
flood and inundate said lands with the lake or reservoir of the peti- 
tioner, and ,to use said Lnds for any other necessary and essential 
hydro-electric power purpose or purposes, . . . in order that the peti- 
tioner may construct, operate and conduct said Bear Creek Hydro- 
Electric Development or Project on the East Fork of Tuckaseegee 
River and its tributaries in River and Canada Townships, Jackson 
County, North Carolina, and carry on its business in generating, dis- 
tributing and selling electric current and electric power to its custo- 
mers and the general public; . . ." (2) ". . . that  the respondents, and 
each of them, shall be divested and barred, as provided by law, of 
all right, estate and interest in the real estate described in the petition 
for the uses and purposes aforesaid." 

The judgment ordered that, upon payrnent by the Power Company, 
the clerk hold the $11,500.00 "pending the settlement and determina- 
tion of the rights of each of the respondents respectively to said funds," 
and retained the cause for adjudication of the respective rights of the 
nival claimants to said $11,500.00 fund. 

After payment by the Power Company, respondents Stikeleather, 
et al., by petition dated April 23, 1955, and respondents Horton, by 
answer thereto, made conflicting allegations as to their respective in- 
terests in said $11,500.00 fund. 

In  said pleadings, respondents Stikeleather, et al., prayed that the 
court award to them, to the exclusion of respondents Horton, and 
respondents Horton prayed that the court award to them, to the ex- 
clusion of respondents Stikeleather, et al., the entire fund of $11,500.00. 

It was admitted that the Power Company's dam across the East 
Fork of Tuckaseegee River, which impounded the waters thereof and 
inundated the 90.4 acres, was downstream from the 557-acre itraot. 

It was admitted that the inundation of the 90.4 acres caused the 
remainder of the 557-acre tract ('to be severed from road and high- 
way connections." Respondents Stikeleather, et al., alleged that this 
completely isolated and rendered "almost completely worthless" the 
remainder of said 557-acre tract, while respondents Horton averred 
that it "greatly decreased" its value. 

The rights of all respondents in the 557-acre tract depend upon the 
legal effect of a deed dated May 10, 1938. The grantors in said deed 
conveyed to the grantees, their heirs and assigns, "subject to the ex- 
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ceptions, limitations and reservations made below," the said 557-acre 
tract. Following the description, said deed provides: 

"There is excepted from the provisions of this deed, and the parties 
of the first part reserved to themselves, their heirs, executors and as- 
signs, all the mineral interest of any and every kind with full min- 
ing privileges in and upon said boundary of land, with the rights to  
the parties of the first part, their heirs and assigns, of ingress, egress 
and regress, and with the full right to  do and perform each and 
every act necessary for the enjoyment of the mineral rights reserved, 
and for the proper mining and marketing of said minerals; there is 
further excepted from the provisions of this deed, and the parties of 
the first part reserved to themselves, their heirs, executors and as- 
signs, all water power with full rights of storage of water on said 
boundary, including the right t o  build such dams on said boundary 
as they may care t o  build and to raise said dams, or lower same a t  
their pleasure, and further reserve the right to  divert the water on 
said property so as to  pass above the ground, or upon the surface 
of the ground, or beneath thc surface of the ground, as they may 
desire, and further reserve the right to thc natural flowage of the 
water running through and along said property in its accustomed 
channel, undiminished in quantity, and unimpaired in quality; the 
parties of the first part, for themselves, their heirs and assigns, fur- 
ther reserve the right to  build, maintain, alter, and rebuild on 
said property all power houses, shops, tenant houses and other 
buildmgs on said property necessary to  the enjoyment of the right 
reserved, and reserve the right to  build, maintain, alter and rebuild 
on said property all roads, bridges, transmission lines, telephone 
lines, and all other devices necessary to the enjoyment of the right 
reserved herein, and furthcr reserve the right to use froin said prop- 
erty such stone and dirt as may be reasonably necessary in the 
building or maintaining of said dams, buildings, bridges, and road- 
ways, and t o  remove from said land any trees or other ob~taclcs 
which may in any way obstruct the parties of the first part, their 
heirs and assigns, in the proper enjoyment of their rights herein 
reserved, and (the parties of the first part and administrators, and 
assigns, and successors in title shall never be required to pay any- 
thing for the exercise of the rights reserved. 

"This deed conveys a certain interest above described to the 
parties of the second part without warranty." 
Prior to  said deed, the grantors therein owned the 557-acre tract in 

fee simple. 
It was admitted that  respondents Horton succeeded t o  all rights 

reserved t o  the grantors in said deed and that  respondents Stikeleather, 
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et sl., succeeded to all rights conveyed to the grantees therein. 
The codicting allegations relate (1) to the legal significance of 

said "exceptions, limitations and reservations," and (2) t o  the value 
of the mineral and water power rights. 

At October Term, 1955, Judge Dan K. Moore, reciting that  he acted 
under G.S. 40-23, entered an order of compulsory reference wherein 
T. M. Jenkins, Esq., was appointed as referee "to ascertain the facts, 
to hear the evidence and respective claims of the respective parties, 
and report his findings of fact and conclusions of law t o  this Court." 
All respondents objected and excepted to said order of compulsory 
reference and demanded a jury trial upon issues tendered. 

After hearing evidence offered by the respective parties, the referee, 
on May 21, 1956, reported his findings of fact and conclusions of law. 

Respondents Horton filed exceptions numbered 1-12, inclusive, t o  
designated findings of fact, and exceptions numbered 1-4, inclusive, 
to  designated conclusions of law; and they prayed that  the referee's 
report be set aside and that  the cause be submitted t o  and determined 
by a jury on the issue theretofore tendered. 

Respondents Stikeleather, et al., did not except to any of the referee's 
findings of fact but filed exceptions numbered 1-3, inclusive, to  the 
referee's conclusions of law. They prayed that  the conclu~ions of law 
to which their three exceptions were directed be set aside and that the 
report of the referee, in all other respects, be adopted and confirmed 
by the court. 

At February Term, 19.38, Judge Campbell,  being of opinion that 
"only quehtions of law are presented for determination by the Court," 
denied request by respondents Horton for a jury trial on their tend- 
ered iscue; and, after consideration of the evidence offered before the 
refcree, including the exhibits, entered judgment embracing the mat- 
ter. ,cet out helob. 

J~tdye  ('ntnpbell sustained cxceptions nuinbered 1, 5 ,  11 and 12, 
filed hy respondents Horton to the referee's findings of fact, but over- 
ruled each and cvery of their exceptions to the referee's conclu- 
sions of law. Also, lie overruled each and every of the three exceptions 
of respondents Stikeleather, et al., to the referee's conclusions of law. 

Thereupon, "having confirmed that portion of the Referee's Report 
lmlding that Oze E. Horton and wife, Bessie G. Horton, are entitled 
to a riorninal sum from the proceeds of said recovery, and which nomi- 
11:d sum the Court hereby fixes in the amount of Five ($5.00) Dol- 
hrs ,  the Court concludes arid holds that  the balance of said recovery 
over and above the sum of $5.00 herein awarded to Oae E. Horton 
arid wife, Bessie G. Horton, to wit, $11,495.00 less the sum of $350.00, 
I~eretofow paid . . . to the Rcferec for his services . . . should be paid 
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to" respondents Stikeleatbher, ct al. Judgment was entered directing 
said clerk to disburse the $11,500.00 in accordance therewith. 

Respondents Horton excepted and appealed, assigning as error (1) 
rulings on evidence admitted by tlie referee, (2) each and evely ad- 
verse ruling on their exceptions to the referee's findings of fact and 
conclusions of law, (3) the refusal of a jury trial on their tendered 
issue, and (4) the conclusion of law quoted above. 

Respondents Stikeleather, et al., excepted and appealed, assigning 
as error each and every adverse ruling on their exceptions to  three 
of the referee's conclusions of law. 

Morgan, Ward & B r o w  for respondents, Horton, nppellants and 
nppellees. 

Ward & Bennett for respondents, Stilcelenther, et al.,  appellants 
cr nd appellees. 

BOBBITT, J. Whatever rights the grantors in said deed of May 10, 
1938, reserved by the "exceptions, limitations and reservations" there- 
in set forth, vested in respondents Horton when the condemnation pro- 
ceeding was instituted. Sulbject thereto, respondents Stikeleather, et al., 
owned the 557-acre tract in fee simple. 

Unquestionably, eaid reservations and exceptions severed the min- 
erals and mining rights from the surface rights. Thnce 11. Guy, 223 
N.C. 409, 27 S.E. 2d 117, and cases cited; English v. C l a y  Co., 225 N. 
C. 467, 35 S.E. 2d 329. 

Respondents Stikeleather, et al., on their appeal, challenge the 
validity of said "exceptions, limitations and reservations" in respect 
of water power rights. We accept, for purposes of this appeal, the 
referee's conclusion of law, adopted by tlie court, to which respondents 
Horton did not except, to wit, that  said reservations and exceptions 
were sufficient, "in form and substance, in law, to  witlidraw from the 
grant and to reserve in the grantors the water power on said land, 
within its boundaries, and together therewith the e:~sni~ents recited 
in connection therewith." 

At February Term, 1934, all rchpondents, by stipulation, deferred 
their controversy, inter se, and made common cause against the Power 
Company in the trial that resulted in jury award of $ll1500.00. It is 
noted that  the evidence upon which the jury based its verdict is not 
before us, nor was it before the referee or court below. What elements 
of damages were considered by the jury? The record provides no 
answer. 

Under these circumstances it was incumbent upon tlie contestants 
t o  establish their respective interests in tlie $11,500.00 fund. 
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Upon plenary competent and uncontradicted evidence, the referee 
found, inter alia, that the remainder of the 557-acre tract, after ex- 
cluding the 90.4 acres, consisted of forest lands with marketable 
timber of the fair market stumpage value of $24,000.00 and with wood 
of the fair market stumpage value of $10,704.00, and that the only 
means of access thereto had been destroyed by the flooding of roads 
within the 90.4 acres. Based largely on these particular findings, the 
referee found that  the damage to the fee in the remaining 466.6 acres 
caused by the condemnation of the 90.4 acres was $37,280.00. (Note: 
The referee found that there was no marketable timber on the 90.4 
acres but made no finding as to  the fair market value of the 90.4 
acres.) 

The referee found "that the taking and appropriating of the 90.4 
acres and it inundation" by the Power Company destroyed all min- 
eral and water power rights of respondents Horton therein. But the 
referee also found: (1) ". . . there is no evidence of any actual value 
of the mineral interest condemned and appropriated or on the re- 
mainder of the 557-acre tract." (2) '(. . . the portions of the East 
Fork Tuckaseegee River and Robinson Creek, either separately or 
jointly, within the boundaries of the 557-acre tract alone, was not 
susceptible of practical economical hydro-electric water power de- 
velopment and . . . as such had no actual marketable value." 

Respondents Horton compliecl carefully with all procedural re- 
quirements to reserve their right to a jury trial. Bartlett v. Hopkins, 
235 N.C. 165, 69 S.E. 2d 236 ; Brown v. Clement Co., 217 N.C. 47, 6 
S.E. 2d 842; Booker v. Highlands, 198 N.C. 282, 151 S.E. 635. They 
were entitled to a jury trial "upon the written evidence taken before 
the referee" (G.S. 1-189) if it contained evidence that  the easement 
condemned by the Power Company caused more than nominal dam- 
ages in respect of mineral and water power rights. 

1. As to  rninerals and mining rights, the only evidence offered in be- 
half of respondents Horton was the testimony of respondent Oze E. 
Horton. He testified that  he had leased a mica mine, "located on a 
little knob not far below the Island Ford," (within the 90.4 acres) to  
one R. G. Parker "about 1939 and 1940"; that  he thought Parker 
"had i t  about two years," but did not know how long i t  was actually 
operated or whether the operation was profitable or unprofitable; that  
he received a straight rental; and that  he received such rental (no 
amount stated) during the years "1938, 1939 or 1940." 

He  testified: "I testified today that  there had been no operation 
a t  all on mica since approximately 1939, and that  I didn't know how 
much mica they got out. It is correct that  I don't know anything about 
how long they mined there and didn't find any mica. It is correct that  
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I said that  I didn't know whether or not there was any mica up there 
that  could be found on April 4, 1952." Again: "I said that  I don't 
know that  there was a stick of mica in that mine that  could be gotten 
out." Again: "I have not tested elsewhere on the place for minerals." 

There was no evidence tllnt tlw Island Ford >line contained a mica 
deposit of value or that the iliine had ever been operated profitably 
or was susceptible of profitable operation. 

Booth Wood, a witness for respondents Stikeleather, et al., testi- 
fied that  he worked for Parker when he had the lease but "we quit 
on account of we couldn't get m y  mica." 

2. No evidence was offered in behalf of respondents Horton as t o  
the value of their water power rigl~ts. Evidence offered by respondents 
Stikeleather, e t  al., tended to show tlie course and fall of the East 
Fork of the Tuckaseegee Kivcr and of Robinson Creek, the character 
of the terrain, etc., within the boundaries of the 557-acre tract. T. 
A. Cox, witness for respondents Stikeleather, et al., whoni the court 
found to  be an expert hydro-elrctrical engineer, testified that  in his 
opinion there was "no practical commercial water power that  could 
be developed on tlie Horton tract on the Tuckaseegee River." 

Careful scrutiny of the evidence impels the conclusion that  there 
was no evidence sufficient to support a finding that respondents Hor- 
ton sustained more than noininal damages on aocount of the de- 
struction of their mineral and water power rights. 

Even so, respondents Horton stress their contention that, since 
they owned the water power rights within the 557-acre tract, all that  
the Power Company acquired by condemnation were the identical 
rights they owned. Hence, their argument runs, they should receive 
all of the $11,500.00 the Power Company was required to  pay. While 
ingenious, this contention rests on a false premise. 

The said "exceptions, limitations and reservations," when consider- 
ed in the light most favorable to  them, vested in respondents Horton 
only such water rights ah n-ere susceptible of development within the 
boundaries of the 537-acre tract. The easement condemned gave the 
Power Company the right to build a dam on its property downstream 
from the 557-acre tract and thereby impound waters which would 
flood the 90.4 acres and other upstream lands. Respondents Horton 
owned no such property and had no such rights. I n  this connection, 
i t  is noted that  respondents Horton were entitled to  compensation 
solely on the basis of the loss they sustained by reason of the condem- 
nation. Light Co. v. Moss. 220 N.C. 200, 205, 17 S.E. 2d 10. 

In  the absence of evidence suficient to  support a finding that  re- 
spondents Horton sustained more  than nominal damages, respondents 
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Stikclcather, ct a]., owners of thc fce, wcre cntitled to the $11,500.00 
fund. 

Each assignment of error iuadc by respondents Horton has becn 
carefully considered. None dimloses prejudicial error. It is noted that 
respondents Horton, in their brief, do not direct their argument to 
each of their several assignnlcnts of crror but generally to  the mat- 
ters discussed in this opinion. 

It is noted that  none of the assigilineiits of crror raise, hence we do 
not pass upon, this interesting question: Whether, under the circuin- 
stances, the adjudication of the rights of the respective respondents 
to thc $11,500.00 should haw bcen baecd on the evidence on which 
the jury at  February Term, 1954, bnscd its verdict. 

The basis of decision obviates discussion and decision of serious 
questions raised on the appeal of respondents Stikeleather, et al., as 
to the validity of said "exceptions, limitations and reservations," in 
rcspcct of water pon-cr ]sight$; for tlic judgincnt, which is in thcir 
favor, is affirincd. 

Affirmed. 

(Filed 14 J~nnr l ry .  10G0.) 

I .  ('orpo~-ationci # 1- 
Where the directors of a cwrl)ornlioil fire the owners of all  of its A 

and B stock, neither the corporation nor the holders of its A stock can 
c*omplnin of the repurchase by the colyor~t ion for retirement of all of 
its B stock. since the only effect of such repurchase is to  decrease the 
r a l w  of the equity reprfsrntrrl h s  the A stock, the rights of creditors 
uot being inwlved. 

3. Corporations lj 1% 
-4 purchaser of stock in a coiyoration callnot complain of alleged lilis- 

inanagement of the corporation occiirring prior to his purchase. 

3. Same: Corporat.ions !j 1- 
This suit was instituted by a c o r p o ~ t i ~ l i  against its prior btock- 

holders and directors for alleged \v ron~fu l  repurcliase and retirement 
by the corporation of its stock. If eld: There being no creditors whose 
rights were affwted, recovery by the corporation would inure to the 
benefit of its pnesent stockholders only and since the present stockholders 
may not recover for alleged mismanagement occurring prior to the 
t h e  of their purchase of the stock, q u i @  will look to the substance 
and not bhe form, and will not permit a recorev  in the name of the 
corporation for +heir benefit. 
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APPEAL by plaintiff from Johnston, J., 10 February Term, 1958, of 
FORSTTH. 

This is an action instituted to  recover $221,000 with interest a t  six 
per cent from 4 November 1950, by reason of the alleged improper 
and illegal salc by the defendants to  the plaintiff of certain shares 
of dock issued by the plaintiff and held by the defendants. 

The facts essential to the disposition of this appeal are hereinafter 
stated. 

1. Somctiiue in October 1949 the defendants, together w t h  onc 
W. B. Pollard, as incorporators, caused to be incorporated a corpora- 
tion known as Park Terrace, Inc. for the purposc of developing a 
housing project, to  be financed through a loan insured under the Fcd- 
c ~ a l  Housing ,4ct by the Federal Housing -4dministration. 

2. -4t the time of the organization of Park Terrace, Inc., each of 
tlic mcorporators as hereinabove set out subscribed for 100 shares 
of its Class A coininon stock, hereinafter referred to as A stock, of 
t tw  par value of $1.00 per share, and 41,097 shares of the Class B 
conwon stock, hereinafter referred to  as B stock, of the par valuc of 
$1.00 per share, each agreeing to pay to the corporation the sum of 
$100 00 for his 100 shares of the A stock; and each agreeing to pay 
to thc  corporation the sum of $41,097 for his 41,007 shares of B ~ t o c k ;  
and Lcif Valand. ~ h o  was employed as architect for the housing proj- 
w t ,  :iccordinp; to the evidence admitted in thc hearing below, n a ~  
to rcweive $79,131 for his services, of which amount $9,000 u-aa to I ) ( >  
paid in cash and the balance by issuing to him 70.151 s h a m  of B 
dock. 

3. Iiilnlcdiately after the defendant> and W. B. Pollard completecl 
the organization of Park Terrace, Inc., the incorporators caused to bc 
issued ,ho toheinselvss, IT. B. Pollard and Leif Valand, A stock and 
B stock as hereinabove set out. No payments were made by any of 
t h c ~  parties to the plaintiff in connection with the issuance of thc 
I3 stock, but the defendants did cause an account receivable to be 
set, up and charged to the defendants and to Pollard and Valand for 
tllc purchase price of the B stock issued to each of them. 

4. Thereafter, Leif Valand was paid the sum of $9,000 in cn3h on 
Ill* fee for services to  the corporation as architect. The said Leif 
Valand, on 15 October 1949, three days after the B stock was issued 
to him, offered t o  sell his 70,151 shares of B stock to the corporation 
for the sum of $500.00 cash, stating that  the sum of $500.00, together 
with the $9,000 already paid t o  him, would fully compensate him 
for his services; that  the directors of the corporation, consiqting of 
the .two defendants and the said W. B. Pollard, a t  a duly called mcet- 
ing of the said directors, passed a resolution in which they declined 



310 I N  T H E  SUPREME COURT. [249 

to accept the offer to  purchase the stock by tlie corporation on the 
ground that  the corporation was not in financial position t o  make 
the purchase, but the two defendants agreed to purchase the said 
stock in their own names for the total sum of $500.00, and directed 
the secretary, who was the defendant R. G. Burge, to  transfer the 
said 70,151 shares of B stock on the corporation's books to  the de- 
fendants in equal shares. 

5. I n  March or April 1950, the defendants approached tlie said W. 
B. Pollard and suggested that  he transfer the 41,097 shares of B stock 
held by him to the defendants in equal shares; that  the said 41,097 
shares held by W. B. Pollard were transferred to  the defendants in 
equal shares by the said W. B. Pollard; that  the said W. B. Pollard 
had never paid the corporation for any part of said stock, and the 
bald W. B. Pollard a t  that  time owed the corporation for said stock 
the sum of $41,097. 

6. Pursuant to  this transaction the obligation of the said W. B. Pol- 
lard to the corporation in the sum of $41,097 for the purchase price 
of this stock was canceled by a credit to  his account with the said 
corporation for that amount, and the indebtedness to  the corporation 
of W. B. Pollard mas transferred to  the accounts of the defendants 
by charging one-half of said amount to  each of the defendants herein. 

7. That  the acquisition of the B stock originally issued to Leif Va- 
land and W. B. Pollard by the defendants made them the sole holders 
of all the B stock of the corporation, aggregating 193,442 shares. 

b. After these defendants purchased the Valand stock the corpora- 
tion caused the transfer of $70,151 from accounts receivable to  the 
cost of building, thereby, in effect, canceling the charge against Valand 
but charging the construction cost of the project as though Valand 
had been paid the balance of $70,151 in B stock for his services, as 
originally contemplated. 

9. The preferred stock authorized by tlie charter of the plaintiff 
consisted of only 100 shares of the par value of $1.00 per share and 
was i + u d  to and still belongs to the Federal Housing Administra- 
tion, hereinafter designated as FHA. This stock was a device by which 
the FHA, in the event of default in the mortgage executed by the 
plaintiff on its apartment housing development to secure a construc- 
t ~ o n  loan in the sum of $1,632,000, insured by the FHA, could step 
in and control the corporation. 

10. On 4 November 1950, the defendants owed the plaintiff corpora- 
tion for the B stock issued directly to  them, and by reason of their 
assumption of the obligation of W. R. Pollard for the purchase of 
l~ i s  B stock transferred to  them, the total sum of $123,291. 

11. ,411 the B stock issued and outstanding, being 193,442 shares. 
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and having a par value of $1.00 per share, was purchased by the corp- 
oration from the defendants Lester and Burge, pursuant to  the ap- 
proval of the board of directors of the corporation a t  a meeting held 
on 4 November 1950. Mr. Pollard, the president of the corporation, 
presided a t  the meeting, and Mr. Lester and Mr. Burge were present; 
these three constituted the board of directors of the plaintiff corpora- 
tion. The B stock was purchased by the corporation for $221,000 and 
retired by the unanin~ous action of the board. The board of directors 
ordered the capital account to  be reduced pursuant to the retirement 
and cancellation of the 193,442 shares of B stock. At the tirnc of this 
meeting the defendants and W. B. Pollard not only constituted the 
board of directors of the plaintiff corporation but they owned all the 
-4 stock of the corporation. The only stockholders authorized to vote 
a t  a meeting of the stockholders were those who held A stock, unless 
the corporation should default in its payments on the mortgage in- 
sured by the FHA. 

12. Thc charter of the corporation provided that the B stock could 
be retired without notice t o  the preferred stockholders after comple- 
tion of the project and when other conditions had been met in con- 
nection with the FHA loan, the details of which are immaterial here. 

13. After deducting from the purchase price the amount due the 
plaintiff corporation by the defendants on the purchase price of the 
B stock in the sum of $123,291, and other items due the corporation 
by the defendants in the sum of $6,339, making a total of $129,630, 
the corporation paid the defendants in cash the balance of $91,370. 

14. The plaintiff stipulated in the court below, " * * * that  as of 
November 3, 1953, there was no stockholder, aside from FHA's pre- 
ferred stock, who was a stockholder on November 4, 1950, and that 
there is no stockholder of Park Terrace, Inc. today, except FHA, who 
was a stockholder on November 4, 1950; that  as of today, except for 
the mortgage, there is no outstanding obligation carrying over from 
November 4, 1950, no outstanding indebtedness existed on the day 
this suit was brought, November 3, 1953, carried over from November 
4, 1950, except the mortgage indebtedness." 

15. M. P. McLean, Jr.  purchased from these defendants and W. B. 
Pollard and J .  A. Bolich, Jr., all of the shares of the A stock of the 
plaintiff corporation, on or about 15 February 1951. (For a full state- 
ment of the circumstances surrounding the purchase of this stock 
see Lester v. McLean and Burge v. McLean, 242 N.C. 390, 87 S.E. 
2d 886.) 

16. The record discloses that  the FHA has been furnished a finan- 
cial statement of the plaintiff corporation annually, which statements 
after 4 November 1950 disclosed the retirement of the B stock and 
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the capital adjustment made pursuant thereto. There is no evidence 
tending to show that  the FHA ever protested or objected to the re- 
tirement of the B stock or that  i t  has ever asserted its right t o  control 
the corporation through or by virtue of its ownership of all the pre- 
ferred stock of the corporation, or that  any creditor of the corporation 
has ever objected to  the transaction upon which the plaintiff corporu- 
tion bases its right to recover in this action. 

At  the close of plaintiff's evidence the defendants nioved for judg- 
went as of nonsuit. The motion was sustained and judgment entered 
accordingly. The plaintiff appeals, assigning error. 

Dulluce McLennnn; Spry, White (e: Hamrick, and  Fletche~. & 
Lake for plaintiff. 

Wonzble, Carlyle, Sandridge & Rice; Wade AT. Gallant, Jr., a?ltl 
Broaddtts, E p p e r l ~  ck Broaddus for defendants. 

DESSY, J. As we construe the facts revealed on the record before 
us, the question to  be determined is not whether these defendants 
acted in bad faith as officers and directors of the plaintiff corporation 
in connection with the transactions of which the plaintiff conipluins; 
the determinative question, in our opinion, is whether or not the plain- 
tiff corporation, in light of all the facts and circumstances revealed 
by the record, may maintain an action to  recover the consideration 
paid t o  these defendants for the purchase and retirement of the B 
stock. It is difficult to  understand how the payment of $221,000 for 
the purcl-lase and retirement of this stock could have been for tlie best 
interest of the plaintiff corporation. Even so, we iliust consider tlie 
factual situation as it existed a t  the time of the sale of this stock to 
the plaintiff corporation for retirement. 

These defendants and W. B. Pollard owned all the outstunding 
shares of A stock a t  the time the B stock was sold to  the plaintiff 
corporation. Therefore, the plaintiff corporation had no stockholders 
with voting rights other than those who as officers and directors author- 
ized the purchase by the corporation of the B stock from these de- 
fendant~.  Consequently, i t  would seem that  neither the plaintiff cor])- 
oration nor the holders of the A stock could thereafter attack tlie 
validity of the transaction unless the corporation in doing so W:M 

acting in behalf of creditors. 
The A stock, upon the purchase and retirement of the B stock, rep- 

resented the total value of all the assets of the plaintiff corporation, 
subject to  the obligation of the plaintiff to  the holder of its niortgagc, 
which was insured by the FHA, and tlie value of the prefewed stock 
issued to and held I)!- the FHA, which consisted of 100 S I I ~ I V F  of thtl 
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par value of $1.00 per share or a total value of only $100.00, and 
other creditors of the corporation, if any. 

These defendants and W. B. Pollard being the owners and holders 
of all the A stock of the plaintiff corporation a t  the time of the trans- 
action complained of, the value of their equity in the plaintiff corpora- 
tion as represented by the A stock was substantially reduced in value 
as a result of the purchase and retirement of the B stock. Even so, 
these defendants could not complain since the reduction in value of 
the A stock was brought about by their own acts. 

Certainly, the creditors of the corporation a t  the time of the trans- 
action would have had just cause for complaint and would 1ia1-c had 
tlic right to  require the payment by the defendants of the purclme 
prlcc of the B stock as originally agreed upon if such paymcnt by the 
defendai~ts had been necessary to  meet the obligations of the plain- 
tiff corporation to  them. G.S. 55-65; Foundry Co. v. Killian, B!) S . C .  
501, 6 S.E. 680, 6 Am. St. Rep. 539; Clayton v. Ore Knob ( '0 . )  109 
N.C. 385, 14 S.E. 36; Cotton Mills v. Cotton Mills, 115 S . C .  47.7, 
20 S.E. 770; Hobgood v. Ehlen, 141 N.C. 344, 53 S.E. 857; Pender v. 
Speight, 159 N.C. 612, 75 S.E. 851; Whitlock v. Alexander, 160 N.C. 
465, 76 S.E. 538. However, the stipulation entered into in the court be- 
low eliminates the necessity for any further discussion or considcra- 
tion of the rights of the creditors. 

Since there is no creditor of the plaintiff corporation whoac clain~ 
was outstanding on 4 November 1950, except the holder of the mo1-t- 
gage executed by the plaintiff to  secure its original construction loan, 
and there is no evidence indicating the mortgage was or is now in 
default, it is quite clear that  n recovery by the plaintiff corporation 
would inure entirely to  the benefit of the present stockholder-. This 
bring tnic, the plaintiff is not entitled t o  recover unless the prcvnt  
stockholders could lnaintain an action for prior mismanagement 
against ,the defendants and W. B. Polllard. Home Fire Ins. Co, tl. Bar- 
ber, 67 Neb. 644, 93 N.W. 1024, 60 L.R.A. 927. 

To allow the plaintiff corporation t o  recover the consideration it 
]'aid t o  thc defendants for the B stock would, in substance, allow the 
prcscnt stockholders of the plaintiff corporation to  recover an ainount 
in cxccss of the smn 11. P.  McLean, Jr., paid thesc defendant-, W. 
B. Pollard and J .  -4. Bolich, Jr., for the A stock on 13 February 19.51, 
to wit, thc sum of $182,500. See Lester v. McLeau and B u r q ~  z.. I I c -  
I ,cc~)I ,  SlLP) ' (I .  

In tlic case of Home Fire Ins. Co. v. Barber, s u p m ,  an individual 
~n~rrliased all of the corporation's outstanding capital stock, the sell- 
c ~ s  being stockholders, directors and officers of the corporation. After 
urvncrship and control had passed to  thc purchaser, a suit was brought 
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by the corporation to recover from one of the sellers on the ground 
of alleged prior mismanagement of the corporation's affairs. The 
opinion of the Court by Pound, C., says: "Sound reason and good 
authority sustain the rule that  a purchaser of stock cannot complain 
of the prior acts and management of the corporation (citing numerous 
authorities, including Hawes v. Oakland, 104 U.S. 450, 26 L. Ed. 827). 
+ * *  It appears to be well settled * * * that  stockholders who have 
acquired their shares and their interest in the corporation from the 
alleged wrongdoer and through the prior mismanagement have no 
standing to  complain thereof. (Citations omitted) * * * Conceding, 
then, that  all of the present stockholders are so circumstanced that  
no relief should be afforded them in a court of equity, may the corpora- 
tion recover, notwithstanding? We think not. Where a corporation is 
not asserting or endeavoring to  protect a title to  property, it can only 
maintam a suit in equity as the representative of its stockholders. If 
they have no standing in equity to  entitle them to the relief sought 
for their benefit, they cannot obtain such relief through the corpora- 
tion or in its own name. (Citations) It would be a reproach to courts 
of equity if this were not so. If a court of equity could not look be- 
hind the corporation to  the shareholders, who are the real and sub- 
stantial beneficiaries, and ascertain whether these ultimate benefi- 
ciaries of the relief it is asked t o  grant have any standing to  demand 
it, the maxim that  equity looks to the substance, and not the form, 
would be very much limited in its application. 'It is the province and 
delight of equity to brush away mere f o m s  of law.' Post, J., in Fitz- 
gerald v. Fitzgerald & Mallory Constm~ction Conzpany, 44 Neb. 463, 
492, 62 N.W. 899. Nowhere is it more necessary for courts of equity 
to adhere steadfastly to  this maxim, and avoid the danger of allow- 
ing their remedies to be abused, by penetrating all legal fictions and 
disguises, than in the complex relations growing out of corporate af- 
fairs. -Accordingly, courts and textwriters have been in entire agree- 
ment that equity will look behind the corporate entity, and consider 
who are the real and substantial parties in interest, whenever it be- 
comes necessary to  do so to promote justice or obviate inequitable 
results." 

The distinguished jurist (later known to us as Dean Pound), con- 
cludes: "To permit persons to  recover through the medium of a court 
of equity that  to  which they are not entitled, simply because the 
nominal recovery is by a distinct person through whom they receive 
the whole actual and substantial benefit, and that nominal person 
would, in ordinary cases, as representing beneficiaries having a right 
to recover, be entitled to  relief, is perversion of equity. It turns prin- 
ciples meant to do justice into rules t o  be administered strictly with- 
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out regard to  the result. It is contrary 60 the very genius of equity. 
When the corporation comes into equity and seeks equitable relief, 
we ought to look a t  the substance of the proceeding, and, if the bene- 
ficiaries of the judgment sought have no standing in equity to re- 
cover, we ought not to become befogged by the fiction of corporation 
individuality, and apply the principles of equity to  reach an inequit- 
able result." 

I n  view of the fact that none of the present stockholders of the 
plaintiff corporation was a stockholder a t  the time of the transactions 
of which the plaintiff complains; the further fact that they obtained 
their shares through voluntary purchase or transfer, Park Terrace, 
Inc. v. Indemnity Co., 243 N.C. 595, 91 S.E. 2d 584, and not by opera- 
tion of law, and since the action was not brought in behalf of credi- 
tors or for the purpose of "asserting or endeavoring t o  protect a title 
to property," but solely as a suit in equity as the representative of 
its stockholders, i t  cannot be maintained. Home Fire Ins. Co. v. Bar- 
ber, supra; Haules v. Oakland, supra; Moore v. Mining Co., 104 N.C. 
334, 10 S.E. 679; Park Terrace, Inc. v. Indemnity Co., supra. Hence, 
the judgment of the court below is 

Affirmed. 

HELEX URBAN LAYBDTH v. J. WALTER LAMBETH. 

(Filed 14 January, 1959.) 

1. 1)ivorre and Alimony 5 21- 
In the wife's action for alimony without divorce, a receiver appoint- 

ed therein to take possession of the huaand ' s  property within the &ate 
may collect the income from the husband's realty for  the purpose of 
paying alimony awarded the wife in the action and may sell the hus- 
band's real estate if necessary to pay the alimony decreed. G.'S. 50-16. 

2. c o u r t s  8 3- 
The Superior Court, in its general equitable jurisdiction has inherent 

power over pro pert^ in custodia legi-9 and may order the sale of such 
property when necessary for the proper protection of the interests in- 
volved. 

3. Receivers 9 l- 
Courts of equity hare  original power to appoint receivers and to make 

such orders and decrees with rwpect to the discharge of their trust as  
justice and equity may require. 

4. Divorce and Slimony 8 21 : Receivers 8 4- 

A court of equity has the power to order the receiver of the husband's 
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realty, appointed to enforce the payment of a1imoii~- decreed, to sell 
certain non-income producing realty for tlie purpose of investing the 
proceeds in accordance with G.S. Chapter 53, Article 0, so as  to produc~e 
an  income sufficient to enable the receiver to pay the expenses of the 
receivership and the alimony awarded. 

5. Divorce a n d  Alimony Q 81: Judgments  Q 19- 
Order for the sale of realty to produce income for the payment of 

alimony decreed by the court should be entered a t  term and ~ i o t  in 
chambers if the defendant husband is not giren notice thereof. 

6. 1)ivorce a n d  Alimony Q 21- 
Where non-income producing realty of the liuubi~iid is ordered sold 

and the proceeds invested in order to provide illcome for the payment 
of alimony decreed, the proceeds of such sale are  subject to the dwtl'iw 
of equitable conversion and retain their character ns realty. 

APPEAL by plaintiff from Preyer, J., 2 June Civil Term, 1958, of 
1 1 . 4 ~ 1 ~ ~ 0 ~ .  

This action was instituted in the Superior Court of Davidson Coun- 
ty on 17 December 1957 for alimony without divorce, alimony pen- 
d e n t ~  lite, suit money, counsel fees, and custody of child. Ancillary 
to the principal action, complaint prayed an attachment of the de- 
fendant'> real property in Davidson County and tlie appointment of 
: t  Receiver therefor. 

The plaintiff and the defendant were married on 29 May 1949 in 
Datle County, Florida. One child, Diane Lambetli, was born of the 
marrlagc on 13 February 1954. 

From the facts found by the court below, it  appears that 011 37 
.July I937 the defendant abandoned his wife and minor daughter, fail- 
lng t o  provide them with the necessary subsistence according to his 
mean* and station in life. Thereafter, in August 1937, the defendant 
left the State of North Carolina carrying with him large quantities 
of ctorlcq, bonds, and other intangible securities, having a value in 
vxct- of $750,000, the income from which is being received by 11i111. 
The defendant's net worth in February 1958 was approximately 
$l,x00.000, and his average adjusted gross income for the years 1950 
through 1936 was $50,529.17 per year. I n  addition to  the improved 
yea1 eitate in Thomasville, which yields gross rentals of $1,035.54 
pcr month, the defendant owns three tracts of farm land in Korth 
Clarol~na, containing a total of 1,686.47 acres and having a value of 
not le-s than $400,000. 

Thr  defendant was duly served by publication, his properties in 
Dawtlson County attached and levied upon on 17 December 1957, 
and on 3 January 1958 a Receiver was appointed and directed to 
take po~session of all the defendant's properties, both real and per- 
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sonal, tangible and intangible, located in the State of North Carolina. 
On the same date the custody, care and tuition of Diane Lambeth, 
the minor child of the plaintiff and defendant, was granted and con- 
ferred upon the plaintiff pendente lite, and the defendant was directed 
to  pay the plaintiff the sum of $7,800 to enable her t o  repay sums she 
had borrowed and espended for necessary living expenses since 27 
July 1957. The defendant was likewise ordered to pay $2,000 per 
month alimony pendente lite. The possession of the homeplace of the 
defendant in Thomasville, located a t  19 East Main Street, was allocat- 
ed to the plaintiff for occupancy by her and tlie minor child of the 
parties as their home pertdente Lite. Suit nioney and attorneys fees 
pendente lite were also awarded to the plaintiff and her attorneys. 
Various other orders were entered from time to time pending the hear- 
ing of this cause on its merits, the contents of which are not essential 
to the disposition of this appeal. 

This cause came on for hearing on its ilierits a t  the March Civil 
Term 1958 of Davidson County. The jury answered each of tlie issues 
submitted in favor of the plaintiff and the court entered judgment 
in accord with the verdict on 9 April 1958 in which the custody of the 
minor child of the parties was awarded to the plaintiff, permanent 
alimony for the support of the plaintiff and her minor child in the 
sum of $1,600 per month, and attorneys few. The plaintiff was like- 
wise allotted, pending further orders of the court, the use and pos- 
session of the homeplace referred to hereinabove, together with the 
furnishings therein, as a hoinc for tlic plaintiff and the :tforwnid minor 
child. 

In June 1958 the plaintiff petitioned the court to direct thc Re- 
ceiver t o  sell the defendant's farm properties and invest the proceeds 
therefrom in such legal investments as are permitted by Article G of 
Chapter 53 of the General Statutes of North Carolina, and, in turn, use 
the income from such investments for the purpose of paying alimony 
to the plaintiff, defraying the expenses of the receivership, and such 
other payments as the Receiver should be authorized to  make. 

This cause came on for hearing hefore his Honor upon the verified 
petition of the plaintiff, and being heard and the court having con- 
sidered the pleadings, the petition, and the several reports of Hubert 
E. Olive, Jr. ,  Receiver heretofore appointed in this cause, found as a 
fact that the allegations of the petition are true. The court made ad- 
ditional findings of fact and conclusions of law, the essential parts of 
which are stated below: 

1. That  it is for the best interest of bot,li the plainttiff and the de- 
fendant and the minor child af the perties that the corpus of the de- 
fendant's estate located in North Carolina, which is in the possession 
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and control of said Receiver, should be, so far as possible, preserved 
unimpaired, but that  the income which can be obtained therefrom is 
and will continue to be insufficient to enable the Receiver to  pay the 
expenses of the receivership, expenses of upkeep and maintenance of 
the properties in the possession of the Receiver, ad valorem city and 
county taxes, insurance premiums upon the improved property, taxes 
and insurance premiums upon the homeplace, the alimony payments 
which the plaintiff is entitled to  receive under the judgment hereto- 
fore entered, and Federal and State fiduciary income taxes; 

2. That the Receiver has no other personal property of the defendant 
of any appreciable value which could he sold for the purpose of rais- 
ing funds to meet the obligations enumerated hereinabove; 

3. That the properties known as thc "Gray Farm," "Cedar Lodge 
Farm," and "Silver Valley Mining Tract," do not produce any appre- 
ciable income and that  i t  would be financially hazardous, impractical 
and uneconomical for the Receiver to  attempt to  operate said farm 
properties; that  if rented to tenants the income therefrom would be 
trivial in con~parison with the income which would be obtained by 
investment of the proceeds of the sale of said properties, and the 
rental of said properties would tend to  depreciate them in value; that  
in any event it would be impossible to  derive sufficient income from 
any use of said properties, when added to the other income of the 
Receiver, to enable the Receiver to  pay said taxes, expenses and ali- 
mony installments; 

4. That the properties described in paragraph 5 of said petition 
(being the farms designated by name in the preceding paragraph) 
will yield a t  a sale thercof net procecds of not less than $400,000, and 
that such net proceeds invested in such legal investments as are per- 
1n i t ted .b~  Article 6 of Chapter 53 of the General Statutes of North 
Carolina (together with the interest incoinc from any deferred por- 
tion of such sales price secured by first lien purchase money deeds of 
trust),  will, when added to  the rental income which the Receiver is 
collecting from the improved business properties now in the possession 
of tenants who arc paying the rents to  the Receiver, provide the Re- 
ceiver with sufficient incomc so as to cnablc him to meet the obliga- 
tions heretofore enumerated; 

5. That the Receiver does not have on hand sufficient funds to pay 
the claims which have bccn filcd with him and to  meet the other legal 
obligations of the receivership and will not have sufficient funds to  
do so unless the farm lands referred to  herein are sold and the pro- 
ceeds invested in legal investments, and unless the properties are sold 
and the proceeds so invested i t  will become necessary for the corpus 
of the defendant's estate to be depleted and invaded by sales of por- 
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tions of his real property from time to time in order to raise the funds 
which the Receiver must have to pay the aforesaid obligations. 

6. The court further found that the farm properties described in 
paragraph 5 of the petition should be sold for the purpose of invest- 
ing the proceeds of such sales in legal investments, but concluded as 
a matter of law that the coui-t was without authority to authorize a 
sale by the Receiver for the purpose of investing the proceeds thereof 
in income producing legal investments, and declined to sign the order 
directing such sale. 

The plaintiff appeals, assigning error. 

Walser & Brinlcleu, and Jordan, Wright & Henson for plaintiff. 
No counsel contra. 

DENNY, J .  The question posed on this appeal is this: Does a judge 
of the superior court have the power and authority to order a Re- 
ceiver of the defendant husband's property, located in North Carolina, 
to sell certain non-income producing real estate for the purpose of 
investing the proceeds derived therefrom in legal investments so as 
to produce an income sufficient to  enable the Receiver to  pay the ex- 
penses of the receirership and alimony payments awarded the plain- 
tiff by the final judgment entered upon the jury's verdict that the 
defendant had abandoned liis wife and child? 

I t  appears from the record on this appeal that since the defendant 
abandoned his wife and child on 27 July 1957 he has not contributed 
anything to their support. Moreover, he has not paid anything pur- 
suant to  the orders heretofore entered in this cause in the court below. 
All that has been paid for the maintenance and repair of defendant's 
property, taxes, insurance, suit money, attorneys fees and alimony, 
has been paid by the Receiver. 

It is well settled in this jurisdiction that a Receiver of the defend- 
ant husband's property in a case in which the wife has been awarded 
alimony may sell the husband's real estate to raise money to pay the 
alimony. Bailey v. Bailey, 127 N.C. 474, 37 S.E. 502; White v. White, 
179 N.C. 592, 103 S.E. 216; Wright v. Wright, 216 N.C. 693, 6 S.E. 
2d 555; Pennington v. Fouvth National Bank, 243 US.  269, 61 L. Ed. 
713. 

It has likewise been held in this jurisdiction that a Receiver may 
collect the income from the husband's real property for the purpose 
of paying therefrom the alimony awarded the wife. Gobble v. Orrell, 
163 N.C. 489, 79 S.E. 957; Perkins v. Perkins, 232 N.C. 91, 59 S.E. 
2d 356. 

The plaintiff herein has obtained a judgment for alimony wi'thout 
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divorce pursuant to tlie provisions of G.S. 60-16, and such statute, 
among other things, provides, " * " " it shall be lawful * * to cause 
the husband to secure so ii~uch of his estate or to  pay so much of his 
cwnings, or hotli, as may bc proper, according t o  his condition and 
circuinstanccs, for tlic benefit of his said wife and the children of the 
niarriage, Imviiig regard also to the separate estate of the wife " " "." 

G.S. 1-505 (1057 Cuinulativc Supplement) provides: "The resident 
judgc or the judgc assigncd to hold any of tlie courts in any judicial 
district of Nort,li Carolina shall have power and authority to order 
n sale of any property, real or personal, in the hands of a receiver 
duly and regularly appointed by the superior court of North Carolina, 
upon such t c m s  as appear to  be to the best interests of the creditors 
affected by said rcceivcrship * * *." 

I t  is likewise said in 75 C..J.S., Rcccivcrs, section 221 page 8.56, et 
seq., "Since the usual power and duty of a receiver are t o  collect and 
take possession of thc assets of the estate and hold them for disposi- 
tion as the court may direct, * * * a sale by him is ordinarily improp- 
cr, but the property, unless i t  is perishable, should be preserved in- 
tact for the benefit of t l ~ c  party ultimately entitled. There are, how- 
cvcr, instances in wl1ic.11 a sit10 of wa1 or pcrsonal property of the estate 
is cxpcdicnt and prolwr, and, pursiiant to thc gcncral rule justifying the 
appointinent of a rccciver when necessary to preserve property from 
loss or derrtruction, * * * whcre the character of the property or sur- 
rounding circuinstanccs arc such as to  rcnder s sale necessary for the 
adcquatc protection of thc rights of thc parties, the court may direct 
and empower its receiver to scll such property, to  the end that  its 
\-aluc may be prcscrvcd, ~lthougli the parties have not requested such 
>ale, * * . ' rhiis, wl~crc propcrty or a business cannot be administered 
Iy n rccciwr cxrcpt at a loss, it is clearly n-ithin the power of the 
court to stop tlic loss by ordering the sale of such property or the 
nswts of ,cucIi husincss; * * * '" 

It is   aid in P i  C.d.S., I)ivorcc, section 251, page 1024, "Alimony 
is not stlriehly a debt due to the wifc, but rather n general duty of sup- 
port inadc apecific and measured by the court. It is generally held, 
lion-evcr, tliat ttlinioriy decrecd to a ~ i f e  is as much a debt until the 
decree is rccalled or modified, as any judgment for money is, that the 
wife is a judgment creditor and as such is entitled to  avail herself 
of all thc remedies given to judgment creditors, and that  the decree 
operates to  cause an indebtedness t.o arise in her favor as each in- 
stallmcnt of alimony falls due. So, i t  has been held that  a decree for 
ali~nony is a 'debt,' * * * within the meaning of a statute authorizing 
thc appointment of a receiver of thc estate of an absentee and the 
application of his property to thc discharge of such debts as lnay be 
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proved against him * *." See also 17 Am. Jur., Divorce and Separa- 
tion, sectilon 784, page 806. 

I n  Walton v. Walton, 178 N.C. 73, 100 S.E. 176, the holding of the 
court is succinctly stated in the third headnote as follows: "The wife's 
inchoate right t o  alimony makes her a creditor of her husband, en- 
forceable by attachment, in case of his abandonment, which puts 
everyone on notice of her claim and her priority over other creditors 
of her husband." Hagedorn v. Hagedorn, 211 N.C. 175, 189 S.E. 507. 

The superior court is a court of general jurisdiction, both in law 
and equity. Consequently, such court has inherent power over prop- 
erty in custodiu legis and may order the sale of such property when 
such sale is necessary for the proper protection of the interests in- 
volved. Commonwealth v. Nestler, 312 Pa.  484, 167 A 354; McClatchey 
v .  Marquis, 203 Iowa 76, 212 N.W. 374; 30 C.J.S., Equity, section 
81, page 439. 

I n  the case of Blades v. Hood, 203 N.C. 56, 164 S.E. 828, this Court 
said: "There are numerous cases in which courts of competent juris- 
diction apply equitable remedies which have for their object the pre- 
vention, rather than the redress, of injuries. * * * The receiver is an 
officer of the court and is amenable t o  its instruction in the perform- 
ance of his duties; and the custody of the receiver is the custody of 
the law. Simmons v. Allison, 118 N.C. 761; Pelletier u. Lumber CO., 
123 N.C. 596; Greenleaf v. Land Co., 146 N.C. 505. Courts of equity 
have original power to  appoint receivers and t o  make such orders and 
decrees with respect to the discharge of their trust as justice and 
equity may require. Skinner v. Maxwell, 66 N.C. 45; Lasley v. Scales, 
179 N.C. 578." 

I n  light of the findings of the court below, and the authorities cited 
herein, we hold that a judge of the superior court does have the power 
to order the sale of the defendant's non-income producing real estate 
for the purpose of investing the proceeds derived from such sale in 
legal investments as provided in Article 6 of Chapter 53 of the Gen- 
eral Statutes of North Carolina, so as to  produce an income sufficient 
to enable the Receiver to  pay the expenses of the receivership and 
alimony awarded the plaintiff wife. It would seem upon the facts 
found by the court below, that  within the foreseeable future, the in- 
vestment of the proceeds as contemplated by such a sale would pro- 
tect the defendant from any further use of any portion of the corpus 
of his estate in order to carry out the orders of the court below and 
to meet the financial requirements of the receivership. Unless the de- 
fendant is given notice thereof, all orders of this character should be 
entered a t  a term of the superior court and not in chambers. The pro- 
ceeds from such sale should be subjected to the doctrine of equitable 
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conversion and retain its character as realty, and it is so ordered in 
the event such sale is authorized and consummated. 

Error and Remanded. 

J. A. PBRRY A N D  EIJL.4 D. PERRY v. ALBERT DOUB. T R ~ S T E E ,  1,. A. 
DOUB, TRUSTEE, AND CAREY N. ROBERTSON. 

(Filed 14 January, 1959.) 

1. Reference kj 1- 
The reference statutes are  to be liberally construed to effectuate 

their purpose of facilitating the work of the court and simplifying the 
issues to be submitted to a jury when right to trial by jury is preserved. 

2. Reference § 3- 
When the pleadings show that a long and complicated accounting is 

necessary in order to answer the ultimate issue, the trial judge, after 
the filing of both the complaint and the answer, is vested with authority 
to order a compulsory reference. 

Where the pleadings and escrow agreement between tlie parties dis- 
close a controversy in regard to numerous items making up an account, 
the trial court is authorized to order a compulsory reference, and it  is 
immaterial to the validity of the order of compulsory reference that  
the items relate to the consideration for only two notes o r  that the 
controversy later is narrowed to only a few of the items controverted 
in the pleadings. 

The fact that  both parties except to the order of compulsory reference 
and demand a jury trial does not demonstrate that a compulsory reference 
was improvidently ordered. 

5. Appeal and Error § 45- 
Where the jury answers tlie issue as  to breach of contract by de- 

fendant in the negatire, the refusal of the court to submit issues a s  to 
special and punitive damages for the alleged breach cannot be prejudi- 
cial. 

The statutory peiialty for usury is imposed only when a corrupt in- 
tent exists to take more than the legal rate of interest. G.S. 24-2. 

7. Trial § 48- 
The action of the trial court in setting aside the verdict on one of 

the issues is sustained, the record failing to show any abuse of discre- 
tion with respect thereto. Further, in this case plaintiffs were not 
prejudiced thereby in view of the fact that defendant later conceded 
the amount due and judgment was entered thereon. 



N.C.] FALL TERM, 1958. 323 

8. Judgments Q 1 7 b  
Where defendant tenders judgment placing plaintiffs in the same posi- 

tion as if the jury had answered the issue in plaintiffs' favor, the mat- 
ters in controversy are settled by concession and the court properly en- 
ters judgment thereon, and plaintiffs may not object thereto, plaintiffs 
being entitled to an adjudication of their rights, but not being entitled 
to insist on how their rights should be ascertained. 

9. Bills and Notes 8 18- 
The burden is on the makers to show alleged want of consideration 

for their note. 

APPEAL by plaintiffs from Sharp, S. J., February 1958 Assigned 
Civil Term, of WAKE. 

This action was begun 22 January 1952 when summons issued a t  
the instance of plaintiffs. An order was then entered allowing them 
time to file their complaint. The complaint was filed 15 February 
1952 and served on defendant Robertson on 20 February 1952. (De- 
fendant Albert Doulb is a stakeholder. Defendants Doub are not in- 
terested in the result.) Robertson filed answer 14 March 1952. On 21 
June 1952 plaintiffs filed a reply to Robertson's answer. On 18 Sep- 
tember 1952 plaintiffs, asserting that  they had inadvertently omitted 
"certain matters and causes of action relating to cause alleged and 
arising out of the same transaction," were granted permission to file 
an amended complaint. An amended complaint was filed. At the Nov- 
ember Term 1952 an order was entered requiring plaintiffs to reform 
their complaint and state their asserted causes of action separately. 
Plaintiffs were allowed thirty days in which to  redraft their pleadings. 
On their motion this time was later extended. On 5 January 1953 an 
amended complaint was filed. It lists twenty-four items paid to or for 
plaintiffs by defendant Robertson and alleges balances owing them 
on two loan contracts. This pleading was analyzed on plaintiff's ap- 
peal from an order sustaining a demurrer to a portion thereof a t  the 
Fall Term 1953 of this Court. See 238 N.C. 233. 

Following that  decision, Robertson answered. He admitted his 
agreements to make loans to plaintiffs to  be secured by the two deeds 
of trust referred to in the complaint. He alleged he had complied with 
his contracts. He  admitted a controversy arose in the fall of 1951 
with respect to the amount owing by plaintiffs; payment to  him of 
$17,415.41, the amount plaintiffs admitted owing; and a deposit with 
Doub of $7,677.18, the additional amount claimed by Robertson to  
be owing, to be by Doub held pursuant to the agreement referred 
to  in the factual summary appearing 238 N.C. 233. He  asserted he 
had, in conformity with the agreement of 11 December 1951, furnish- 
ed plaintiffs a stlatement of the various payments made to or for 
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them. A copy of this statement is attached to and made a part of de- 
fendants' answer. It lists thirty-one items of advances made by Rob- 
ertson. Some of the items listed in this statement appear in the com- 
plaint. Several do not appear in the complaint, and, as to some listed 
in the complaint, the parties are not in agreement as to which note 
and deed of trust the advance is applicable. 

When the cause was called for trial a t  the February Term 1954 
Judge Stevens, after an examination of the pleadings, ordered a ref- 
erence. Plaintiffs and defendants excepted and preserved their rights 
to  jury trial. 

The referee held hearings and on 29 January 1957 filed his report. 
Plaintiffs and Robertson filed exceptions and tendered issues arising 
on their exceptions. The cause was heard on the exceptions filed by 
Carr, J., and a jury a t  the May Term 1957. At the conclusion of the 
evidence Judge Carr sustained defendants' motion for nonsuit as to  
plaintiffs' fifth cause of action which asserts special and punitive 
damages for failure to make the loans as agreed upon. 

lssues were submitted to and answered by the jury as follows: 
"1. Did the plaintiff J .  A. Perry fail to receive from the defendant 

Carey N. Robertson the sum of $3863.73 as a part of the considera- 
tion for the note given by plaintiff to defendant in the sun1 of $22,- 
0001 

"ANSWER: No.  
"2. In  what amount, if any, is the defendant Robertson indebted 

to the plaintiffs by reason of a partial failure of consideration for the 
note in the sum of $3,000 given by plaintiffs to defendant Robertson? 

"ANSWER: None. 
"3. Did the defendant Robertson knowingly and intentionally charge 

or reserve on the loan evidenced by the $22,000.00 note and deed of 
trust a greater rate of interest than allowed by law? 

"ANSWER: Yes .  
"4. Did the defendant Robertson knowingly and intentionally 

charge or reserve on the loan evidenced by the $3,000 note and deed 
of trust tl greater rate of interest than tillowed by law? 

"ANSWER : 1 1  

Plaintiffs moved to set aside the verdict as to issues 1 and 2. Their 
  no ti or? was denied. Defendant moved to set the verdict aside as to 
the third issue. This motion was allowed. The court thereupon en- 
tered judgment that plaintiffs were not entitled to recover on the 
first, second, and fourth causes of action. The cause was retained for 
the submission of the third issue to a jury and for final judgment 
based on the jury's finding with respect to that issue. Plaintiffs ex- 
cepted to the judgment. 
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At the November Term 1957 the question presented by the third 
issue was again submitted to a jury. Because of the inability of the 
jury to agree, a mistrial was ordered. 

The cause was next calendared for trial a t  the February Term 1958. 
Judge Sharp made this finding: 

"This cause was duly calendared for trial on February 10th 1958, 
the first day of this term, as the first case for a jury trial; that  upon 
the call of the calendar on the morning of February 10th 1958 i t  
was the concensus of counsel for both the plaintiffs and defendants 
that  this case, if tried, would consume the entire week or a minimum 
of five days; that  the plaintiffs announced their readiness for trial, 
whereupon counsel for the defendants informed the Court that  they 
desired to tender to the plaintiffs a judgment which would place them 
in the same position financially as if the jury had answered issue No. 
3 in plaintiffs' favor, or Yes; that  counsel for the plaintiffs announced 
that the plaintiffs would refuse the tender of any judgment unless 
the defendants agreed that  issue No. 3 be answered Yes and the de- 
fendant Robertson confess of record that  he had charged usury." 

Based on the jury's verdict as to  the first and second issues, and 
defendant's concession with respect to the usurious charge covered 
by the third issue, there was due to  Robertson on 11 December 1951 
$23,847.56, which includes interest on the $3,000 loan but excludes 
interest on the larger loan. The $17,415.41 paid by plaintiffs to Rob- 
ertson left a balance owing him of $6,432.15. This deducted from the 
$7,677.18 left a balance in Doub's hand to which plaintiffs were en- 
titled of $1245.03. Judge Sharp, on the tender made by defendant, 
adjudged that  he was not entitled to recover interest on the larger 
sum, that plaintiffs were entitled to recover from the moneys de- 
posited with Doub the sum of $1235.03 with .nterest on that sum a t  
the rates provided in the certificate of deposit held by Doub in ac- 
cordance with the stipulation of the parties. She taxed the costs against 
defendant Robertson and directed payment of the balance to  Robert- 
son. The amount adjudged to be owing to plaintiffs is incorrect by 
the suni of $10. The judgment recites that the amount of the deposit 
was $7,667.18 whereas the pleadings and admissions fix the amount de- 
posited and held in escrow as $7,677.18. The judgment was entered 
19 February 1958. Plaintiffs were permitted to appeal as paupers. 
The case on appeal was certified 6 October 1958, docketed here, and 
heard on oral argument on 29 October 1958. 

Stanley Winborne, Vaughan S .  Winborne, and Samuel Pretlow Win- 
borne for plnintifl appellants. 

Mordecai. Jlills & Parker for defendant, appellee. 
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RODMAN, J. The chronological history of this litigation clearly 
indicates the desirability of bringing it to a conclusion as early as 
that is practicable without prejudice to the rights of any of the parties. 

Plaintiffs' first assignment of error challenges the right of the court 
to order a compulsory reference. 

The trial judge is by statute, G.S. 1-189, authorized to order a 
compulsory reference where the examination of a long account is 
necessary to settle the controversy. Our statutes authorizing trial by 
referees are liberally construed to  facilitate the work of the court and 
to simplify the issues to  be submitted to a jury when the right to trial 
by jury is preserved. Haywood County v. Welch, 209 N.C. 583, 183 
S.E. 727; Cotton Mills v. Maslin, 200 N.C. 328, 156 S.E. 484; Murchi- 
son Nat. Bank v. Evans, 191 N.C. 535, 132 S.E. 563; Jones v .  Beaman, 
117 N.C. 259. 

The pleadings show what matters are in controversy. No reference 
can be ordered before the complaint and answer are filed. Lumber Co. 
v .  McPherson, 133 N.C. 287; Kern v. Hicks, 131 N.C. 90. When the 
pleadings show that a long or complicated accounting is necessary in 
order to answer the ultimate issue, the trial judge is vested with 
authority to  order a compulsory reference. Texas Co. v. Phillips, 206 
N.C. 355, 174 S.E. 115; Kagey v. Fox West Coast Theatres Corp., 
92 A.L.R. 286; 45 Am. Jur., 549, 550. 

Plaintiffs contend the reference was not authorized because, as they 
say, only two items were in dispute, one amounting to $3,863.73, and 
the other amounting to $1,354.49. They concede the latter amount 
is not a single item but a total of several items; but it was not the 
mere fact that  the controversy ultimately narrowed down to what 
plaintiffs say was a t  most some six or seven items. It was the man- 
ner in which plaintiffs $ormulated the complaint. In  December 1951 
an escrow agreement had been entered into. The amount plaintiffs 
conceded to be owing was paid by them. The additional sum sufficient 
to cover the amount claimed by defendant was deposited in escrow. 
This agreement obligated Robertson to furnish plaintiffs with a state- 
ment of the advances claimed to have been made by him. On 17 De- 
cember 1951 Robertson complied with the agreement and filed a state- 
ment showing some thirty-one charges to plaintiffs' account. With 
this statement of the account in their possession plaintiffs elected 
not to directly challenge the items they now contend they should not 
be held liajble for, but, exercising their right, constructed their own 
statement of the account. Some of the items not in dispute are never- 
theless disputed as to which loan they are properly chargeable to. We 
are convinced from our examination of the pleadings that  such a 
complicated accounting was indicated as authorized the trial judge in 
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his discretion t o  order a reference. The fact that  both plaintiffs and 
defendant excepted and each demanded a jury trial does not, as plain- 
tiffs suggest, demonstrate that a compulsory reference was improvi- 
dently ordered. 

Plaintiffs' second assignment of error is to the judgment nonsuiting 
their fifth cause of action. The facts there stated are not a cause of 
action, but, as held on plaintiffs' prior appeal, a mere basis on which 
to  award special and punitive damages for breaches of the contracts 
set out as the first and second causes of action. It may well be doubted 
if plaintiffs offered any evidence which would support an award of 
special or punitive damages; but if i t  be conceded that  such evidence 
was offered, no harm has come to  plaintiffs in not submitting the ques- 
tion t o  the jury. When the jury answered the first and second issues 
and thereby found defendant had performed his contracts, no dam- 
ages of any character could be awarded against him. 

It is conceded that  a trial judge in the exercise of his discretion 
may set a verdict asidre, Walston v. Greene, 246 N.C. 617, 99 S.E. 2d 
805; Frye R: Sons, Inc. v. Francis, 242 N.C. 107, 86 S.E. 2d 790, but 
plaintiffs insist the record here shows an abuse of discretion with re- 
spect to  the third issue. A critical examination of the record fails t o  
disclose anything which supports the assertion. The statutory penalty 
(G.S. 24-2) for charging usurious interest is imposed only when a cor- 
rupt intent exists to  take more than the legal rate. Bailey v. Inman, 
224 N.C. 571, 31 S.E. 2d 769. Each side offered evidence supporting 
their position with respect to  defendant's intent in making the charge. 
The judge manifestly thought plaintiffs had failed t o  carry the bur- 
den imposed on them. A subsequent jury was unable to agree on that  
question. 

The tender made by defendant authorizing the entry of judgment 
placing plaintiffs "in the same financial position as if the jury had 
answered issue No. 3 in plaintiffs' favor, or Yes" left no controverted 
fact for determination. Since all controverted issues had been settled 
by jury verdict or by concession, Judge Sharp was authorized and un- 
der the duty to  enter a final judgment. The concession made by de- 
fendant and the judgment based thereon, rendered by Judge Sharp, 
effectively eliminated the exception taken by plaintiffs to  the order of 
Judge Carr setting aside in his discretion the verdict on the third issue. 

Plaintiffs were entitled to an adjudication of their rights. They 
were not entitled to insist on how their rights should be ascertained. 
They were not entitled to require the  court to sit for a week and hear 
evidence to establish a fact which, if established, would give them 
no greater right than defendant was willing to  accord. Plaintiffs' ex- 
ception to  the rendition of the judgment based on defendants' stipu- 



328 IN T H E  SUPREME COURT. [249 

lstion is without merit. The amount which plaintiffs are entitled to 
receive from the fund on deposit is $1245.03, and the clerical error 
noted by us will be corrected accordingly. 

Our examination of ~hhe charge and the several exceptions thereto 
fails to show prejudicial error. The court properly placed the burden 
of proof on plaintiffs to establish their allegations that the notes given 
are wanting in consideration. 

The judgment will be amended to correct the clerical error herein 
noted and as so amended is 

Affirmed. 

JIMMY CARTER BY HIS NEXT BRIEXD FRED CLAP v. 
CITY O F  GREENISBORO. 

(Filed 14 January, 1958.) 

1. Municipal Corporations § 46- 
Where plaintiff f a i h  to allege and prove the giving of notice of a 

claim in tort against a municipality within the time prescribed by its 
charter, nonsuit is ordinarily proper, but if plaintiff alleges and proves 
that  hi8 failure to give such notice was due to such mental or physical 
disability a s  rendered it impossible for him by any ordinary means a t  
his command to give notice and that he actually gave notice within 
a reasonable time after the disability was removed, the failure to give 
such ncitice does not bar his action. 

Plaintiff's evidence that when he was three years old he n-a* seriously 
injured, requiring more than six months hospital treatment, that  he 
was without guardian, that  his mother was of limited education, was 
separated from his father and later divorced, and that  notice of his 
claim against the municipality was given immediately after lie was ad- 
vised of his legal rights, requires the submission to the jury of a n  issue 
of whether the giving of timely notice was impossible because of plain- 
titi's physical and mental incapacity, and the jury's affirmative answer 
to the issue is conclusive. 

3. Municipal Corporations § &- 

Activity of a municipality which is discretionary, political, legisla- 
tive, or public in nature and performed for the public good in behalf of 
the State rather than for itself, is a governmental function; activity 
of a municipality which is commercial or chiefly for the prirate advant- 
age of the compact community, is private or proprietary. 

Activity of a city in managing a te~nporary, low-cost housing project 
for a special and limited class of tenants under contract with the Fed- 
eral Government, under which .the city receives substantial ground rentrll 
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and other beneflts and is entitled to salvage upon removal of the struc- 
tures, 1s n proprietary activity, and the city may not escape liability 
for the negligent acts of its employee in the discharge of such function 
on the ground of governmental immunity. 

b. Courts Q 18- 
A municipnlitp, in managing a housing project under contract with 

the Federal Government, is not an "employee of the government" with- 
in the meaning of UISCA n t l e  25, 1346(b), and therefore in a n  action 
to recover for injuries sustained a s  a result of the negligence of a mu- 
nicipal employee in the discharge of its duty in the management of 
such project, nonsuit on the ground that the municipality was an agent 
of the Z'nited States under the terms of the contract and that the 
action was in the exclusive jurisdiction of the Federal court, is properly 
denied. 

APPEAL by defendant from Johnston, J., March 10, 1958 Civil 
Term, GUILFORD Superior Court (Greensboro Division). 

The plaintiff, a minor 12 years of age, by his Next Friend, insti- 
tuted this civil action on February 29, 1956, to recover damages for 
injuries alleged to have been caused by the actionable negligence of 
the defendant. I n  material substance the plaintiff alleged that  on De- 
cember 2, 1946, he lived with his parents in one of several housing 
units owned and maintained for rent on a specifically described tract 
of land; that the defendant's agents, in maintaining the grounds sur- 
rounding the housing units, negligently kindled and left unattended 
a trash and rubbish fire in violation of the ordinance of the City of 
Greensboro; that  the defendant knew small children living in the 
rental units mere in the habift of playing on the grounds where the 
defendant left the fire open and unguarded; that plaintiff was at- 
tracted to the fire, his clothing was ignited, and he suffered horrible 
burns to his great damage; thak a t  the time of his injury he was three 
years old; that on Septemlber 13, 1955, he gave written notice of his 
claim to the proper authorities of the City of Greensboro; that prior 
to the date upon which plaintiff filed his claim he was under such 
physical and mental incapacity as to make i t  impossible for him, by 
any ordinary means a t  his command, to give written notice required 
by the provisions of the City Charter. The claim was denied and this 
suit institubxi. 

The defendant filed answer, stated ". . . the defendant is the owner 
of a tract of land described . . . subject to a written contract entered 
into on February 21, 1946, . . . between the United States, acting by 
the Commissioner of the Federal Public Housing Authority, and the 
defendant." A copy of the contract was by express reference made a 
part of the paragraph. The defendant admitted "there were located 
on the land described certain )temporary dwelling units owned and 
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managed by and under the control and supervision of the United 
States of America . . . under the contract . . . referred to." The de- 
fendant denied all allegations of negligence and by way of further de- 
fense especially pleaded the plaintiff's failure to file his claim within 
the six months after the injury as required by the City Charter. Both 
parties introduced evidence. That  which is pertinent to the appeal is 
discussed in the opinion. The defendant made timely motions for 
nonsuit, and excepted to the court's refusal to allow them. The court 
submikted three issues which the jury answered as  indicated: 

"1. Was the plaintiff injured by the negligence of the defendant, 
as alleged in the Complaint? 

Answer: Yes." 
"2. Prior to September 13, 1955, was the plaintiff under such physi- 

cal or mental incapacity as to make it impossible for him, by any 
ordinary means at his command, to give written notice of his claim 
to the Council of the defendant, as alleged in the Complaint? 

Answer: Yes." 
"3. What amount of damages, if any, is the plaintiff entitled to re- 

cover of the defendant? 
Answer : $35,000.00.'' 

From the judgment on the verdict, the defendant appealed. 

Jordan, Wright & Henson, B y :  Welch  Jordan for plaintiff, appellee. 
H .  J .  Elam, ZZI, Ci ty  Attorney, H .  I,. Koontz, Holt, McNairy & 

Ham's  for defendant, appellant. 

HIGGINS,  J .  The legal dispute involves the question of law whether 
the facts in evidence make out a case for the jury. The defendant con- 
tends the cause should have been withdrawn from the jury upon 
either of three grounds: (1) The plaintiff failed to file his claim with- 
in the time required by the city charter as a condition precedent to  
the institution of this aotion; (2) the defendant is immune from 
liability for negligence in this case in that the injury occurred inci- 
dent to  the performance of a necessary governmental function; (3) 
the defendant was the local managing agent for the United States un- 
der the terms of the contract and, therefore, any action for tort must 
be brought in the Federal court which is given exclusive jurisdiction. 
The defenses interposed do not involve the question of negligence, 
the character of the injuries, or the amount of t%e verdict. 

1. The evidence discloses the plaintiff was horribly burned on De- 
cember 2, 1946, under the circumstances alleged in the complaint. He 
was then three years old, living with his father and mother in one of 
the rental units. Later the father and mother separated, then were 
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divorced. The plaintiff remained with the mother. She was a witness 
in the case. It is apparent from her testimony that  she was of very 
limited education. She testified the plaintiff had difficulty in remem- 
bering things; that  "he can work around the house; he waters and 
feeds dogs, and he helps in the garden a little." From the time of the 
injury until the last day of December he was treated in the hospital 
a t  Greensboro and then transferred to Duke Hospital in Durham 
where he remained until June, 1947. At Duke Hospital he underwent 
six different skin grafting operations; was given 17 blood transfusions; 
and submitted to  anesthesia 41 times during the course of his treat- 
ment. He testified he goes t o  school, is in the 7th grade, bult is crippled 
and handicapped in his movements. One of his school teachers, called 
as a witness by the defendant, testified: "He is below average - a 
dull, slow student." H e  was without guardian. His family consisted 
of his mother, his stapf~ather, and a siis.ter two years older than he. 
He  remembers very little about the accident, his stay in the hospital, 
or his return home. So far as the record discloses, he was first advised 
of his legal rights by Mr. Jordan, now of counsel, who immediakley 
gave notice and filed his claim. The plaintiff was then twelve. 

Ordinarily, the giving of timely notice is a condition precedent to 
the right to  maintain an action, and nonsuit is proper unless the plain- 
tiff alleges and proves notice. Wallace v. Asheville, 208 N.C. 74, 179 
S.E. 18; Dayton v. Asheville, 185 N.C. 12, 115 S.E. 827; Pender v. 
,Salisbury, 160 N.C. 363, 76 S.E. 228. However, there is an  exception 
t o  the rule. The plaintiff may relieve himself from the necessity of 
giving notice by alleging and proving that  a t  the time notice should 
have been given he was under such mental or physical disability as 
rendered it  impossible for him by any ordinary means at, his com- 
mand to give notice; and that  he actually gave notice within a reason- 
able time after the disability was removed. Barnett v. Elizabeth City, 
222 N.C. 760, 24 S.E. 2d 264; Webster v. Charlotte, 222 N.C. 321, 22 
S.E. 2d 900; Foster v. Charlotte, 206 N.C. 528, 174 S.E. 412; Hartsell 
v. Asheville, 166 N.C. 633, 82 S.E. 946; Terrell v. Washington, 158 
N.C. 281, 73 S.E. 888. 

In this case the plaintiff, as a part of his cause of action, alleged 
his failure to  file the notice within the time fixed by the defendant's 
charter and a t  the same time he alleged facts which, if true, brought 
his case within the exception. The evidence offered was sufficient to  
support the finding the plaintiff, the three-year-old son of one of the 
distressed tenants, was horribly burned; that he spent more than 
SIX months in the hospital, underwent six skin grafting surgical opera- 
tions, was given 17 blood transfusions, and submitted to  anesthesia 
41 times. He  was without guardian; his mother of limited education, 
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later divorced, and his father in parts unknown. Under such circum- 
stances is i t  not the policy of the law and the duty of judges to guard 
his rights with jealous care and to see that the door of the courthouse 
is not closed to him when he is without fault? The evidence required 
the court to submit the second issue to  the jury. I t s  answer is con- 
clusive. Failure to  give earlier notice does not justify nonsuit. 

In  order properly to understand the defendant's second and third 
grounds for nonsuit, we quote a few pertinent provisions of the con- 
tract between the United States (FPHA) and the defendant (the 
Local Body) : "This contract entered into this 21st day of February, 
1946, by the United States (FPHA),  . . . and the City of Greensboro 
. . . The FPHA will provide . . . 96 family dwelling units . . . all of 
which undertakings . . . shall be a t  its cost and expense. The local 
body . . . shall select and provide a site . . . deemed suitable by 
FPHA. . . . The local body shall prepare a plan of management for 
the project . . . consisting of standards for . . . adjustment of rents 
and an estimate of . . . income and expense. . . . The Project Manage- 
ment Plan shall be prepared (by the local body) in accordance with 
a form prescribed by FPHA . . . and submitted . . . for review and 
approval. . . . The local body shall manage and operate the project 
. . . in accordance with the provisions of this contract (including the 
approved Project Management Plan) and in accordance with such 
further rules . . . as may be deemed appropriate by the local body 

11 . . . 
The project was made possible by the Act of Congress known as 

the Lanham Act. The purpose was to  furnish temporary low rent 
housing accommodations for distressed families of servicemen in con- 
gested areas. The contract provided that the local body should col- 
lect the rent, retain a fixed amount per unit for ground rental, for 
water, for taxes, for insurance, for management expenses, and to ac- 
count t o  the FPHA for any balance. "Notwithstanding any other pro- 
visions hereof (contract) . . . any annual deficit, resulting from the 
operation and management of the project . . ." shall be the sole obli- 
gation of the local body. This contract required the local body 
(Greensboro) to  remove the (dwelling accommodations) units two 
years after the termination of the emergency. " . . . such disposition 
and removal . . . shall be a t  the sole cost . . . of the local body and 
any salvage or proceeds . . . may be retained by the local body." 
Under the terms of the contract the city received a substantial sum 
of money, all of which was charged against and deducted from rents 
received from the tenants. 

The question presented by the defendant's second ground for non- 
suit is whether the defendant acted in its governmental or in its 
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proprietary capacity in carrying out its contract with the FPHA. If 
the city, in operating the housing project for a limited class of ten- 
ants in which it received a substantial ground rental and other bene- 
fits, and the salvage upon removal of the structures, was engaged 
in one of its governmental activities, then the motion for nonsuit 
upon the second ground should have been sustained. If the city act- 
ed in its proprietary capacity, i t  would be liable for the negligent 
act of its employees, and motion for nonsuit upon the second ground 
was properly denied. 

Whether specific acts of a city are governmental or proprietary 
has been the subject of many of this Court's decisions. Glenn v. Ral- 
eigh, 248 N.C. 378, 103 S.E. 2d 482; Glenn v. Raleigh, 246 N.C. 469, 
98 S.E. Zd 913; Rhodes v. dsheville, 230 N.C. 134, 52 S.E. 2d 371; 
Klassette v. Drug Co., 227 N.C. 353, 42 S.E. 2d 411; Hunt v. High 
Point, 226 N.C. 74, 36 S.E. 2d 694; Millar v. Wil,son, 222 N.C. 340, 
23 S.E. 2d 42; Broome v. Charlotte, 208 N.C. 729,182 S.E. 325; Parks- 
BeZk Co. v. Concord, 194 N.C. 134, 138 S.E. 599; Henderson v. Wil- 
mington, 191 N.C. 269, 132 S.E. 25. "Any activity of the municipality 
which is discretionary, political, legislative, or public in nature and 
performed for the public good in behalf of the State rather than for 
itself, comes within the class of governmental functions. When, how- 
ever, the activity is commercial or chiefly for the private advantage 
of the compact community, it is private or proprietary." Britt v. Wil- 
mington, 236 N.C. 446, 73 S.E. 2d 289. The cases of Con: v. Kinston, 
217 N.C. 391, 8 S.E. 2d 252; Wells v. Housing Authority, 213 N.C. 
744, 197 S.E. 693; and Webb v. Port Commission, 205 N.C. 663, 
172 S.E. 377, do not help the defendant in its attempt to classify the 
activities here involved as governmental and not proprietary. 

The duties the city assumed and the purposes it sought to accomp- 
lish, the special and limited class of tenants who could qualify for 
occupancy, and the substantial financial returns the cimty received 
under the contract placed the city's management of the project in 
the category of proprietary activity. The employees of the cimty who 
ignited and abandoned the trash fire were not engaged in cleaning 
streets or disposing of garbage. They were engaged in maintaining 
the housing project. The defendant's motion for nonsuit on the ground 
the injury resulted from the acts of an employee engaged in one of 
the city's governmental functions was properly denied. 

The defendant contends the City of Greensboro was the local man- 
aging agent of the FPHA project and as such agent is immune from 
suit except in ,the Federal court, and the motion to nonsuit on the third 
ground should have been allowed. The specific contention is: ". . . be- 
ing merely a managing agent for the Federal Government, under the 
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contract, . . . the persons employed to maintain and operate the hous- 
ing project, such as the workmen who allegedly set the fire, are em- 
ployees of the Federal Government and not of the City of Greensboro. 
. . . and the United States and not the City of Greensboro is liable, 
if there is any liability . . ." 

Title 28 USCA (s) , 1346 (b)  , gives Federal courts exclusive juris- 
diction in tort  cases resulting in injury or loss caused by employees 
of the government. Section 2671 provides: " 'Employee of the govern- 
ment' includes officers or employees of any federal agency, . . . and 
persons acting on behalf of a federal agency in an official capacity, 
. . . in the service of the United States . . ." The same section pro- 
vides: '"Federal agency' includes the executive departments, and 
independent establishment of the United States, and corporations pri- 
marily acting as, instrumentalities or agencies of the United States 
but does not  include any  contractor w i th  the United States." (empha- 
sis added) 

There was evidence the employees of the defendant serviced the 
housing project, cleaned up the grounds, destroyed the rubbish which 
in some cases was carried off and in some cases burned on the ground. 
There was evidence the employees were using the city's trucks and 
equipment, set the fire, left it, and that  they were paid for their serv- 
ices by the city, probably from the operating fund charged against 
the rents from the project. 

Defendant's motion to  dismiss on the ground the action should have 
been brought in the Federal court against the United States, or against 
the defendant as its agent, was properly denied. 

The charge is omitted from the record. It must be assunled, there- 
fore, that the court gave the defendant the full benefit of accurate 
instructions as t o  the principles of law applicable to  the evidence in 
the case. No valid reason is made to appear why <the verdict and judg- 
ment should be disturbed. 

No Error. 

EQUIPMENT FINANCE CORPORATION v. EDWARD SCHEIDT, COM- 
JfI88IONER OF ~ ~ O T O R  VEHICLES, AND THF: DEPARTMENT OF MOTOR 
VEIHICLES OF THE STATE OF NORTH CAROLINA. 

(Filed 14 January, 1959.) 

1. Carriers 9 2: Taxation § 3 0 -  
Where the owner of trucks leases them to another corporation under 

an agreement requiring lessor to carry insurance and maintain the ve- 
hicles and giving lessee control over the operation of the trucks with right 
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to use same exclusively for the transportation and delivery of lessee's 
goods, the lessor is not a contract carrier within the meaning of 42:s. 
70-38 ( r )  (1) and G.S. 20-38 ( t ) ,  since the lessor merely leases its ve- 
hicles and is not a carrier of any kind, and lessee is solely a private 
carrier, and therefore lessor is not liable for additional assessment a t  
the "for hire" rates under the statute. 

2. Statutes 5 Ba- 
Whenever the n~eaning of a statute is in doubt, reference may be had 

to the  title and context a s  legislative declarations of the purpose of 
the act. 

3. S a n i o  
Where the caption of a statute declares as  its purpose the clarifica- 

tion of a prior statute, the fact that  the later statute for the first time 
sets forth a n  esemption in specific terms does not perforce negate the 
existence of such esemption under the prior statute, since to clarify 
does not mean to add to o r  take from, but to make clear. 

RODMAS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Mallard, J., 16 June Civil Term, 1958 of 
WAKE. 

This is an action instituted by the plaintiff to recover an assessment 
of additional truck license taxes. Plaintiff paid taxes for the calendar 
years 1950, 1951 and 1952 in the sum of $7,101.00, and in June 1952 
the North Carolina Department of Motor Vehicles advised the plain- 
tiff that  an additional assessment a t  the "for hire" rates had been 
made against i t  for the aforesaid years in the sum of $6,407.03, under 
Section 20-38 (r)  (1) and Section 20-38 ( t )  of the General Statutes 
of North Carolina, upon the ground that  during the years involved 
the motor vehicles (trucks) of the plaintiff were used for transpor- 
tation of property of another for hire. The additional assessment was 
paid under protest, and in apt time this action was instituted for the 
recovery thereof. 

According to the stipulated facts, the plaintiff is a Delaware corpora- 
tion, with its principal office and place of business in Chicago, Illinois, 
and was authorized to own trucks and to lease the same. Plaintiff 
corporat~on is an affiliate of the Curtiss Candy Company, an Illinois 
corporation with its principal office in Chicago. Plaintiff corporation 
was formed for the purpose of owning trucks to  be leased to the parent 
corporation, the owner of all its capital stock. The plaintiff did lease 
to the Curtiss Candy Company, for a period of three years, certain 
trucks to  be used by the candy company to deliver its own products to  
its customers. The terms of rental were set forth in the Lase agree- 
ment. The amount of rental depended on the size of the truck and its 
use. The full rental applied if the truck was used during any part of 
four days or more in any week, ending a t  midnight on Saturday of 
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each week; if used less than the above time, a lower rental, called 
"idle rate," was charged. 

The plaintiff during the years involved was not a domesticated cor- 
poration in the State of North Carolina, carried on no operations and 
conducted no business, maintained no offices, had no employees, and 
had no property in this State except the trucks involved in this action 
which were brought into North Carolina by the lessee, Curtiss Candy 
Company, under the terms of its lease agreement. The plaintiff had 
no control over the operation of the leased trucks and no power to  
designate into what states they might be sent. The plaintiff was re- 
quired to carry certain insurance on the trucks, to maintain them, to  
reimburse Curtiss Candy Company for repairs made t o  the trucks, 
and to pay the license fees. 

The Curtiss Candy Company operated said trucks on the highways 
of North Carolina during the years involved solely for the transpor- 
tation of its own property, and a t  no time did it transport within the 
State of North Carolina the property or goods of any other person, 
firm or corporation, nor did Curtiss Candy Company a t  any time 
hold itself out as a carrier of property for others or permit the trucks 
to be used in h'orth Carolina by any other person, firm or corporation. 
Curtiss Candy Company as lessee of the trucks from the plaintiff was 
permitted to operate said trucks anywhere in the United States. The 
plaintiff leases no trucks to any person, firm or corporation except 
to the Curtiss Candy Company. 

The cause came on for trial and was heard by his Honor Raymond 
B. Mallard, Judge Presiding, a t  the June Civil Term 1958 of the Su- 
perior Court of Wake County, wi'thout a jury, pursuant to stipula- 
tion of the parties. His Honor, being of the opinion that upon the 
agreed statement of facts the tax had been properly levied, rendered 
judgnlent for the defendants. The plaintiff appeals, assigning error. 

Attorney General Seawell, Lucius W. Pullen, Staff Attorney for 
the State. 
D. Newton Far~zell, Jr., for plaintiff. 

DENNY, J. It is conceded that the only question for determination 
on this appeal is whether or not the plaintiff was a contract hauler or 
contract carrier within the meaning of G.S. 20-38 ( r )  (1) and G.S. 
20-38 ( t ) ,  and subject to contract hauler or contract carrier rates 
during the calendar years 1950, 1951 and 1952. 

G.S. 20-38 ( r )  Property-Hauling Vehicles,-(1) Contract carrier 
vehicles, as of 1949, in pertinent part, read as follows: "Motor vehicles 
used for the transportation of property for hire, but not licensed as 
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common carrier of property vehicles under the provisions of sections 
62-121.5 through 62-121.79: Provided, it shall not be construed to 
include the transportation of farm crops or products, including logs, 
bark, pulp and tannic acid wood delivered from farms and forests to 
the first or primary market, nor to  perishable foods which are still 
owned by the grower while being delivered t o  the first or primary 
market, by an operator of not more than one truck or trailer for hire, 
nor to  merchandise hauled for neighborhood farms incidentally and 
not as a regular business in going to and from farms and primary 
markets. Provided further, that  the term "for hire" as used herein 
shall include every arrangement by which the owner of a motor ve- 
hicle uses, or permits such vehicle to  be used, for the transportatiou 
of the property of another for con~pensation, subject t o  the exemp- 
tions aforesaid. * * *" 

G.S. 20-88 (b) sets out the schedule of charges to  be paid for the 
registration and licensing of trucks according to their classification 
and weight, the classifications being Private Hauler, Contract Haul- 
er, and Franchise Hauler. The only amendment to this section since 
the date of its enactment was made by Chapter 819 of Session Laws 
of 1951, In which the words "contract carrier" were substituted in lieu 
of the words "contract hauler," and the words "common carrier of 
property" were substituted for the words "franchise hauler." However, 
these amendments have no legal bearing or effect on the question now 
before this Court. 

I n  Chapter 831 of the 1963 Session Laws of North Carolina the 
General Assembly passed "AN ACT TO AMEND CHAPTER 20 
OF T H E  GENERAL STATUTES TO REWRITE T H E  DEFINI-  
TION OF OWNER OF MOTOR VEHICLES AND CONTRACT 
CARRIER VEHICLES SO AS TO CLARIFY T H E  LICENSING 
PROCEDURE FOR LEASED VEHICLES." This Act listed as an 
exemption in various subsections, items set out in the text of the 
above statute and included in the list of exemptions the following: 
"(g)  Vehicles which are leased for a term of one year or more to 
the same person, firm or corporation when used exclusively by such 
person, firm or corporation in transporting its own property." 

G.S. 20-38 ( t )  in 1949 provided: "Owner. - A person who holds 
the legal tirtle of a vehicle or, in the event a vehicle is subject to an 
agreement for conditional sale or lease thereof, with the right of pur- 
chase upon performance of the conditions stated in the agreement and 
with the immediate right of possession vested in &he original vendee or 
lessee; or, in the event a mortgagor of a vehicle is entitled to posses- 
sion, then such additional vendee or lessee or mortgagor shall be 
deemed the owner for the purpose of this article; except that  in all 
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such instances when the rent paid by the lessee includes charges for 
services of any nature and/or when the lease does not provide that  
title shall pass to the lessee upon payment of the rent stipulated, the 
lessor shall be regarded as the owner of such vehicle, and said vehicle 
shall be subject to  such requirements of this article as are applicable 
to  vehicles operated for compensation." 

G.S. 62-121.7, paragraph (14), defines a contract carrier as follows: 
" 'Contract carrier by motor vehicle,' means any person which, under 
individual contracts or agreements, engaged in the transportation, 
other than transportation referred to in paragraph (13), by motor ve- 
hicle of property in intrastate commerce for compensation." Trans- 
portation referred to in paragraph (13) is that  of a "common carrier 
by motor vehicle." 

A private carrier or hauler is defined in paragraph (16) of G.S. 62- 
121.7, as follows: " 'Private carrier' means any person not included 
in definitions of common carrier or contract carrier, which transports 
in intrastate commerce in its own vehicle or vehicles property of 
which such person is the owner, lessee, or bailee, when such trans- 
portation is for the purpose of sale, lease, rent, or bailment, or when 
such transportation is purely an incidental adjunct to some other 
established private business owned and operated by such person other 
than the transportation of property for compensation." 

Certainly, under the above definitions, i t  would seem clear that  if 
the Curtiss Candy Comlpany had agreed to  pay the licenee fees on the 
trucks leased from the plaintiff and operated in North Carolina, it 
could not be construed to be other than a private carrier or hauler. 
Its use of the trucks was purely an incidental adjunct to its estab- 
lished private business owned and operated by such corporation other 
than for the transportation of property for compensation. 

In  Interstate Commerce Com'n. v. Woodall Food Prod. Co. (U.S. 
C.A. 5th Cir.), 207 F 2d 517, the defendant was engaged in buying 
and selling poultry, in which business it used leased trucks. The 
Court held that within the meaning of the Motor Carrier Act, the de- 
fendant was a "private carrier" and not a "contract" or "common" 
carrier. In  this connection it will be noted that the provisions con- 
tained In 49 U.S.C.A., section 303 (a )  (17), cited by the Court in 
the above case, are essentially the same as those in G.S. 62-121.7 (16). 
See Interstate Commerce Commission v .  Tank Car Oil Corporation 
(U.S.C.A. 5th Cir.),  151 F 2d 834, and Allaman v. Pennsylvania Pub. 
lic Utility Commission, 149 Pa. Supr. 353, 27 A 2d 516. 

In  our opinion, the plaintiff during the years involved in this action 
was not a contract carrier within the meaning of our statutes. I t  never 
engaged in the business of transporting the goods of another for corn- 
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pensation. Neither the plaintiff nor its lessee ever carried a single 
piece of merchandise in intrastate commerce in North Carolina for 
another for compensation. Curtiss Candy Company transported its 
own merchandise exclusively in connection with its established busi- 
ness, which business was unrelated to  the transportation of property 
far compensation. On the other hand, the plaintiff did) not engage in 
the transportation of goods for any purpose, i t  only leased its trucks 
t o  the Curtiss Candy Company for the limited purpose of transport- 
ing its goods only. Moreover, there is nothing in the leases under 
consideration that authorized the lessee to transport the good of 
another for compensation. 

I n  the case of People v. Hertz Driveurself Stations, Znc., 338 Mich. 
139, 61 N.W. 2d 113, the defendant was charged with the violation 
of the Michigan Criminal Code in that  i t  had leased and permitted 
the use of vehicles registered in its name without having first obtained 
a "contract carrier" permit, as required by the Michigan statute. It 
appeared that  a t  least one vehicle of the defendant had been leased 
t o  a Produce Company under a long term lease; that  the vehicle was 
operded by the lessee, carrying only the goods of the lessee; that 
the vehicle was maintained, insured and serviced by the lessor; that 
the driver of the vehicle was employed and paid by the lessee; and 
tha t  the driver received all instructions from the lessee. The Michigan 
statute under which defendant was charged made it  unlawful for a 
"contract motor carrier of * * * property to operate any motor ve- 
hicle for the transportation of * * property for hire" without first 
having obtained a permit t o  do so. I n  holding the defendant not guilty, 
the Court said: "Hertz neither transported passengers nor property 
for hire: i t  simply leased its trucks." Bridge Auto Renting Corpora- 
tion v. Pedrick, (U.S.C.A. 2d Cir.) , 174 F 2d 733. 

I n  Interstate Commerce Commission v. Tank Car Oil Corporation, 
supra, the defendant: (a )  was the owner of property transported; (b) 
was ltransporting it  for sale; and (c) was transporting it  in further- 
ance of ~ t s  commercial enterprise as a dealer a t  wholesale and retail 
in the products which it  transported. The Court said: "We agree with 
the contention of the Commission that  the ownership of property is 
not necessarily controlling in determining whether the transportation 
by such owner constitutes carriage for hire or private carriage. * * 
We think that Congress not only intended to say, but said, that  if a 
person, m good faith, transports his own property for the purpose of 
sale or in furtherance of his own commercial enterprise he is a pri- 
vate carrier and, therefore, is not subject to  the provisions of the Act." 

In M.lchigan Public Utilities Com. v. Duke, 226 US.  570, 69 L. Ed. 
445, 36 A.L.R. 1105, the Court said: " * * * i t  is beyond the power 
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his own name, G.S. 1-57. but  the defendant is entitled to set up against 
him any offset or other defense existing a t  the time of the assignment. 

2. Usury § S- 
The penalty for usury may be asserted affirmatively in a n  action to 

recover twice the amount of usurious interest paid, and defensively, in 
a n  action on the indebtedness, to have the debt reduced by twice the 
amount of interest paid, and also for forfeiture of the entire interest 
charged. 

3. Assignment 4- 
I n  a n  action by the assignee of a chose in action, the defendant is 

entitled to set up a s  an offset for the reduction of the debt the penalty 
of twice the amount of interest paid to the assignor and the reduction 
of the debt by the forfeiture of the entire interest, and the striking of 
the allegations of the answer setting up such defense on the ground that 
the penalty for  usurious interest collected by the assignor could not be 
asserted against the assignee, is error. 

4. Parties Q 1- 
When a complete determination of the controversy cannot be made 

without the presence of other parties, they a r e  necessary parties and 
must be joined. G.S. 1-73. 

The only statutory exception giving a party a legal right to the join- 
der of another party who is not necessary to the determination of the 
controversy is the right to bring in a party for contribution as  a joint 
obligor under G.S.  1-240. 

6. Parties li- 
The joinder of a proper but not a necessary party is addressed to the 

discretion of the trial court in the absence of statutory provision to 
the contrary. 

In  a n  action by the assignee on a debt in which defendant sets up as  
a n  offset the penalty for usury, whether the assignor should be joined 
for the purpose of permitting defendant to seek to recover from him 
double the amount of usurious interest paid to the assignor rests in the 
discretion of the court, the assignor being a proper but not a necessary 
party to the determination of the assignee's cause of action. 

8. Same: Partias § 
Where an additional party is joined on motion of defendant, without 

notice to plaintiff or such additional party, on the ground that such ad- 
ditional party is a necessary party, plaintiff and such additional party 
a re  entitled to a hearing on that question, and where the holding of the 
court that the additional party was not a necessary party is legally 
correct, the discretionary refusal of the court to join such additional 
party a s  a proper party is not reviewable. 

PARKER, J., not sitting. 
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Certiorari to review an order of Morn's, J., entered May 12, 1958 
Term, of BERTIE. 

This action was instituted in May 1957. The complaint alleges de- 
fendants Tarkington, on 3 April 1956, contracted to pay t o  Starlite 
Theatres, Inc. (hereinafter designated as Starlite) $14,943 in weekly 
installments of $45, beginning 9 April 1956; to secure payment, debtors 
executed a mortgage on described chattels; plaintiff, on 20 February 
1957, purchased the contract to  pay and is a holder for value; defend- 
ants defaulted in their payments on 20 February 1957, a t  which time 
there was a balance owing of $14,583; plaintiff, in accord with *he 
contract provisions, declared the entire debt due. Plaintiff seeks judg- 
ment for the debt with interest from the date of default and posses- 
sion of the chattels as provided in the mortgage. 

Defendants admit execution of the chattel mortgage and contract 
to pay as alleged in the complaint and default in payment of the in- 
stallment due 20 February 1957; they deny plaintiff is a purchaser 
for value. As a defense and as a basis for affirmative relief they al- 
lege they purchased in 1953 a building and the described chattels 
from Starlite for $39,000; execution of two notes for the purchase price 
payable in weekly installments, one secured by mortgage on the real 
estate, the other by mortgage on the chattels; the notes so executed 
included usurious interest; payments on these notes, including pay- 
ments of usurious interest; their failure to  make all payments provid- 
ed for in the original notes; a refinancing of their debt to  Starlite 
for the amount claimed by it  to be owing; the execution of new con- 
tracts t o  pay, including the instrument sued on, which included usur- 
ious charges; and payments thereon to 20 February 1957, which pay- 
ments were in part for usurious interest. They allege the usury charg- 
ed by Starlite included in the contract sued on amounts t o  $8,610.22, 
and in addition usury paid to Starlite aggregating $6,395.78. Based 
on these allegations they asserted they were entitled to have deduct- 
ed from the asserted debt the usurious charge of $8,610.22 and were 
entitled t o  a penalty of twice the usurious interest paid which should 
be applied first t o  pay the debt sued for and the balance of said penal- 
t y  adjudged an obligation owing them by Starlite and plaintiff. 

Based on the answer asserting the right to  affirmative relief, Star- 
lite was, on motion of defendants and without notice t o  plaintiff, 
made an additional defendant. Summons and copy of the answer were 
served on Starlite. Thereafter the answer was amended so as to  as- 
sert the right to  use the alleged usury defensively as to  plaintiff and 
affirmatively against Starlite to  the extent not needed to discharge 
their obligation t o  plaintiff. 

Plaintiff and Starlite each moved to strike from the answer all alle- 
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gations of payment of usurious int,erest and to vacate the order mak- 
ing Starlite a party. Each also demurred for misjoinder of parties 
and causes of action. The court vacated the order making Starlite a 
party and dismissed the action as to it. It allowed plaintiff's motion 
to  strike all of the allegations with respect to payment of usurious 
interest t o  Starlite. 

Defendants Tarkington excepted to  the order and applied for 
certiorari which was allowed. 

R o m  B. Parker and J .  C .  Taylor for plaintiff, appellee. 
Daniel R. D k o n  for original defendants, appellants. 
George C .  Hampton, Jr., for additional defendant, appellee. 

RODMAN, J. It is not asserted the contract sued on is a negotiable 
instrument. Plaintiff seeks to  recover as an assignee of a chose in 
action. The rights of the parties are t o  be determined on that  asser- 
tion. 

Plaintiff, as an assignee, is by statute, G.S. 1-57, given the right t o  
maintain the action in his name but that  right is circumscribed by 
the express provision that i t  shall be without prejudice to any offset 
or other defense existing a t  the time of the assignment. 

Plaintiff does not challenge the right of defendants to  assert a 
usurious charge included in the instrument sued on with the right 
to have the evidence of the debt reduced to the extent of such charge. 
Mortgage Co. v. Zion Church, 219 N.C. 395, 14 S.E. 2d 37; Faison v. 
Grandy, 126 N.C. 827; Ward v. Sugg, 113 N.C. 489. Plaintiff denies 
defendants have a right to  assert defensively or affirmatively the 
penalty for usurious interest collected by his assignor. 

Defendants, in the answer as originally filed, asserted a liability 
imposed on the assignee for usurious payments made to the assignor; 
but by amendment to the lanswer they no longer claim suoh payments 
as a sword which they cam use tlo attack the plaidiff. So fa r  as plmain- 
tiff is concerned they now merely claim the right x b  use it  as a buckler 
to shield and protect them from the attack made by plaintiff. The 
order striking the allegations deprived defendants of this asserted 
right. By the express language of the statute if the allegations could 
be asserted as a defense in an action by the assignor, they can be 
used for tha t  purpose in this action. 

Our statuik, G.S. 24-2, provides: "And in case a greater pate of in- 
terest has been paid, rthe person or hlis legal representatives or corpor- 
ahion by whom it  has been paid. mlay recover back twice the amount 
of interest paid in an action in the nature of a n  action for debt." 

Plaintiff's position is that the staltute provides a penalty and for 
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that  reason must be strictly construed. When so construed, the words 
"may recover back" provide a weapon which a debtor who has paid 
usurious interest may use for attack, as illustrated by Sloan v. In- 
surance Co., 189 N.C. 690, 128 S.E. 2; but its use is limited to  that 
p u r p o s e i t  may not be used defensively. Our decisions are t o  the con- 
trary. Stacy, C. J., said in Waters v. Garris, 188 N.C. 305, 124 S.E. 
334: "From an examination of the above section i t  will be seen that 
two remedies are provided for the enforcement of the penalties author- 
ized by the statute: 

"First. Where a greater rate of interest than six per centum per 
annum has been paid, the person or his legal representatives or the 
corporation by whom it has been paid, may recover back twice the 
amount of interest paid, in an action a t  law in the nature of an action 
for debt. Bank v. Wysong & Miles Co., 177 N.C. 380. 

"Second. I n  any action brought by the creditor to  recover upon 
any usurious note or other evidence of debt affected with usury, it is 
lawful for the party against whom the action is brought to plead as 
a counterclaim or set off, the penalties provided by the statute, to  
wit, twice the amount of interest paid, and also the forfeiture of the 
entire interest charged." 

Authoritative interpretation given to the Federal statute, 12 U.S. 
C.A. 86, accords with plaintiff's construction of our statute. McCollum 
v. Hamilton Nut .  Bank, 303 U.S. 245, 82 L. Ed. 819, 58 S. Ct. 570. 
This difference in interpretation is noted in the well considered opin- 
ion of Bobbitt, J., in Credit Corporation v. Motors, 243 N.C. 326, 90 
S.E. 2d d86. The Court there reaffirmed the right to plead usurious 
interest paid as a defense. No sound reason is advanced for reversing 
the conclusion heretofore reached. 

I t  follows that  since defendants had a right to plead the usurious 
payments as a setoff or defense 40 any action brought by the original 
creditor, he could not evade the express language of the statute by 
assigning his debt to a third person. There was error in striking the 
allegations of the usurious payments made to Starlite. Amusement Co. 
v. Tarkzngton, 247 N.C. 444, 101 S.E. 2d 398; Iselin Co. v. Shunders, 
231 N.C. 642, 58 S.E. 2d 614; Trust Co. v. Williams, 201 N.C. 464, 
160 S.E. 484; Pully v. Pass, 123 N.C. 168. 

Our statute, G.S. 1-73, makes it mandatory "when s romplete de- 
terminailon of the controversy cannot be made without the presence 
of other parties" for these others to be made parties to the action. 
They are necessary parties. Garrett v. Rose, 236 N.C. 299, 72 S.E. 2d 
843. 

In  a single instance our statute gives a party the right to bring 
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in others not necessary parties, i.e., the right to  bring in joint obligors 
for contribution. G.S. 1-240. 

When not regulated by statute the procedural processes which will 
best promote the adininistration of justice are left to the judicial dis- 
cretion of the trial judge. He  has plenary power with respect t o  those 
who ought to be made parties to facilitate the administration of jus- 
tice. Childers v. Powell, 243 N.C. 711, 92 S.E. 2d 65; Jackson v .  Bag- 
gett, 237 N.C. 554, 75 S.E. 2d 532; Marriner v. Mizzelle, 205 N.C. 
204, 170 S.E. 650; Horne v. Horne, 205 N.C. 309, 171 S.E. 91. 

The order making Starlite a party defendant so that  the original 
defendants might have affirmative relief aganst Starlite was entered 
without notice to  plaintiff or Starlite. It recites t11a.t Starlite is a neces- 
sary party. Starlite and plaintiff were entitled to be heard on the 
question of defendants' right to make Starlite a party. On the hearing 
on that  question Judge Morris held that  Starlite was not a necessary 
party. That  holding is supported by carefully considered prior de- 
cisions. Gaither Corp. v. Skinner, 238 N.C. 254, 77 S.E. 2d 659; Board 
of Education v. Deitrick, 221 N.C. 38, 18 S.E. 2d 704; Clarlc v. Freight 
Carriers, 247 N.C. 705, 102 S.E. 2d 252; Hannah v. House, 247 N.C. 
573,101 2d 357; Kinzsey v. Reaves, 242 N.C. 721, S.E. 89 S.E. 2d 386. 

Apparently Judge Morris recognized Starlite as a proper party on 
account of the implied warranty arising from the assignment. Bird v. 
Ross, 12 N.C. 472; Drennan v. Runn, 7 Am. St. Rep. 354; Challis v. 
McCrum, 31 Am. Rep. 181; Carroll v. h'odine, 69 P 51; 6 C.J.S. 1159. 
The motion of defendants to make Starlite a party when i t  was not 
a necessary party but a proper party called on the presiding judge 
to  exercise his discretion. His order recites he refused in the exercise 
of his discretion to make Starlite a party. His ruling in that respect 
is not reviewable. Home v. Horne, supra. 

Under the factual situation depicted in Amusement Co. v. Tarking- 
ton, supra, the additional defendants were not merely proper parties; 
they were necessary parties. Therein lies the distinction between that  
case and this case. 

The order reviewed will be modified to conform to this opinion, and 
as so modified is affirmed. 

Modified and affirmed. 

PARKER, J . ,  not sitting. 
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THE McLBAN TRUCKING C'OMPANY, A NORTH CAROLINA CORPORATION V. 
T. C. DOWLnBS, INDIVIDUALLY, AXD TRADING ARD DOING BUSINESS A S  

T. C. DOWLES'S TRANISFBR. 

(Filed 14 January, 1959.) 

1. Appeal and Error Q 34- 
Except when necessary to present particular esceptions, the evidence 

should be set  out in the record in narrative and not in question and 
answer form. Rule of Practice in the Supreme Court No. 19 ( 4 ) .  

2. Trial Q 86- 
Issues should be formulated so as  to present separately the determinn- 

tive issues of fact arising on the pleadings and evidence. 

3. Contracts Q 5- 
Whether the stipulations upon a page appearing after the page con- 

taining the signatures of the parties is a par t  of the contract depends 
upon the intention of the parties, and is ordinarily a question of fact 
to  be decided by the  jury. 

4. Trial QQ 20, 36- 
Where defendant admits the esecution of the contract but consistent- 

ly denies that  a page appearing after the page containing the signatures 
of the parties was a par t  of the agreement, a n  issue of fact is raised 
for  the determination of the juryy, and it  is error for the court to answer 
such issue a s  a matter of law. 

5. Judgments Q l7b: Trial Q 38- 
The  court may not, even with the consent of the parties, adjudicate a 

cause in part  and leave one of the causes of action undisposed of, but 
should enter a single judgment completely and finally determining 
all  of the rights of the parties arising on the pleadings and evidence. 

APPEAL by defendant from Johnston, J., February 10, 1958 Term 
FORSYTH Superior Court. 

Civil action to  recover $16,027.94 which the plaintiff alleged it 
was required to  pay, and did pay (1) to the United Stakes for cargo 
loss, and (2) to the dependents of Herbert Matheson, as provided 
in a certain uniform motor vehicle trip lease agreement, under the 
terms of whioh the defendant lessor furnished to  the plainrtiff l m e e  
three motor trucks and drivers. The plaintiff alleged the lease con- 
tained a clause which required the lessor to indemnify the plaintiff 
for any loss or damage which it might be required to pay under (1) and 
(2) above, if caused by the negligence or incompetence of any driver 
furnished by the lessor t o  operate a leased vehicle. The plaintiff fur- 
ther alleged it was required to pay the sum of $7,893.65 to the United 
States for loss of and damage to cargo, for transfer and wrecker 
charges; and $8,134.29 to  the dependents of Herbert Matheson as 
con~pensation for his death; that the loss proximately resulted from 
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the negligence and incompetence of Ed Shafton Barnes, "furnished 
by the defendant as the driver of one of the leased trucks." 

The defendant denied negligence on the part of Barnes, denied the 
execution of any contract of indemnity as alleged by the plaintiff. 
He  set up further defenses, among them (renumbered) (1) Matheson 
was contributorily negligent in following too close to the truck driven 
by Barnes; (2) that Section 22 was not a part of the contract of lease; 
(3)  the contract of lease required the plaintiff, lessee, to  carry in- 
surance covering the losses now in suit; that  the defendant paid the 
premium on the insurance by a reduction in the freight charges and 
that  the plaintiff should look t o  the insurance company for its loss; 
(4) during the trip covered by the lease the plaintiff had exclusive 
control over both the drivers and the vehicles involved in the acci- 
dent. 

The plaintiff introduced the trip lease contract and other evidence 
bearing on the issues raised by the complaint, answer, and reply. 
The defendant also introduced evidence bearing on the issues. Both 
parties tendered issues and the court submitted those tendered by 
the plaintiff, as follows: 

"1. Did the death of Matheson, the injuries to  Barnes, and the 
damage to the cargo result from the negligence, incompetence, or 
other fault of Barnes, the driver furnished by Dowless, as alleged 
in the Complaint? 

"2. If so, did Dowless contract to indemnify McLean Trucking 
Company as set forth in the Complaint? 

"3. I f  so, did the defendant breach his contract of indemnity to  
the plaintiff as set forth in the complaint? 
"4. How much is the plaintiff entitled to recover of khe defendant?" 
After the court's charge, the jury returned to the courtroom and 

the following took place: 
"Juror: If your Honor please, the jury feels . . . 
"Court: No, I don't want you to express any feeling that  the jury 

has about it. 
"Juror: I will phrase i t  this way: The jury would like to  know if 

Issue (1) does not consist of more than one issue, or should i t  answer 
it  as one? 

"Court: . . . gentlemen, you will answer the first issue Yes or No 
under the instructions )the court has given you." 

After further deliberation the jury answered the first issue, Yes, 
and the second issue, No. Further proceedings are fully explained by 
the court's judgment: 

"THIS CAUSE COMING ON TO BE HEARD, and being heard 
before the Honorable Walter E. Johnston, Jr., Judge Presiding over 
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the February 10, 1958, Civil Term, Superior Court of Forsyth 
County, upon motion by the plaintiff for judgment with respect to  
a portion of the relief sought in the complaint, said motion being 
made in open court in term-time; 

"And the Court having considered said motion after hearing ar- 
guments of counsel for both the plaintiff and the defendant in open 
court; 

'(And i't appearing to  the Court that  this cause was heard before 
the undersigned Judge Presiding and a jury a t  this February 10, 
1958, Civil Term of Superior Court; 

"And i t  further appearing to  the Court that the jury answered in 
the affirmative the first issue submitted to them as follows: 

"1. Did the death of Matheson, the injuries to Barnes, and the 
damage to the cargo result from the negligence, incon~petence, or 
other fault of Barnes, the driver furnished by Dowless, as al- 
leged in the Complaint? 
Answer: YES; 
"And further appearing to  the Court that the answer to the 

second issue submithed to the jury has been set aside by the Court 
in its discretion upon motion of the plaintiff, and it  further ap- 
pearing to  the Court that  the answer of the jury to  Issue No. 1 has 
been allowed to stand by order of the Court; and the Court now 
being of opinion that  Issue No. 1 is the only issue arising under 
the pleadings and evidence; 

"And it  further appearing to the Court that  the contracts al- 
leged in paragraph 3 of the Complaint, particularly the contract 
pertaining to the truck driven by Ed Shafton Barnes, were exe- 
cuted by the defendant and the execution thereof is admitted by 
paragraph 1 of the Further Defense No. 6 of the Amendment to 
the defendant's Amended Answer; 

"And it  further appearing that paragraph 12 of the Complaint 
alleges that plaintiff has paid and is by law required to pay Work- 
men's Compensation benefits and med~cal payments to and on be- 
half of said Barnes and the dependents of Matheson the sum of 
$8,134.29, and that  the defendant in paragraph 12 of his Amended 
Answer has admitted said allegations, and it further appearing that  
the allegations of paragraph 16 of the Complaint alleging that no- 
tice to  the defendant that  i t  had been tiamaged in such amount and 
that  the defendant had refused t o  indemnify {the plaintiff therefor 
are admitted by paragraph 16 of the Amended Answer; 

"-4nd it further appearing to the Court that  the jury having 
answered Issue No. 1 as above set out in favor of the plaintiff 
and having found that the death of Matheson, the injury to Barnes, 
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and the damage to the cargo resulted from the negligence, incompe- 
tence or other fault of Barnes, the driver furnished by Dowless; 

"And i t  further appearing to the Court tha t  by reason of the find- 
ing of the jury with respect to  said issue and further by reason of 
the setting aside of the answer to Issue No. 2 in the discretion of 
the Court tha t  the plaintiff is entitled to  a judgment to  the extent 
of $8,134.29, which amount is admitted by the defendant in its 
Amended Answer ; 

"NOW, THEREFORE, I T  I S  ORDERED,  ADJUDGED AND 
D E C R E E D  that  the motion of the plaintiff tha t  i t  have and recover 
of the defendant, judgment in the sum of $8,134.29 is allowed, and 
the plaintiff shall therefore have and recover of the defendant the 
sun1 of $8,134.29, together with the costs of this action. 
"This the 28th day of February. 1958." 
The defendant excepted to the judgment and appealed. 

Deal, Hutchins and Minor, By: Roy L. Deal, 
TYomble, CnrLyle, Sandridge and Rice, By: I. E. Carlyle, for de- 

fendant, appellant. 
Spry, White and Hamrick, By: Claude -11. Iiantrick for plaintiff, 

appellee. 

HIGGINS. J. Motions to amend the pleadings to make the same 
more definite, and to strike, and orders thereon have been heard on 
repeated occasions and by three diffcrent judges of the superior court. 
While the matters actually in dispute do not appear too complicated, 
yet the pleadings have been added to and taken from to such extent 
a clear understanding of them can be gained only by painstaking 
study and analysis. Since the case must go back for another hearing, 
i t  is suggested the parties recast their pleadings in the intereslt of 
clarity and to the end the trial court and jury may understand what 
matters are actually involved in the case. The Court calls attention, 
also, to the fact that 30 pages of the record are taken up by the evi- 
dence in clue-tion and answer form in violation of Rule 19 (4), Rules 
of Practice in the Supreme Court, 221 N.C. 552. 

The jury had trouble with the first issue and asked if i t  might 
not be answered in two parts, to which the court replied it should be 
ans~wred  yes or no. The defendant had set up contributory negligence 
on the part  of the driver Rlatheson as a defense to  the claim for dam- 
ages to the cargo of the truck driven by him. Whether Barnes was 
the employee of the plaintiff or of the defendant mas raised by the 
pleadings. Three appropriate issues raising these questions were ten- 
dered Ly the defendant. The court refused to submit them and in- 
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stead submitted issue No. 1. The jury's trouble in answering i t  would 
have been obviated by the submission of the separate issues tendered 
by the defendant. 

The jury refused to  follow the court's peremptory instruction to 
answer the second issue yes, and answered i t  no. The pleadings and 
the evidence raised the issue whether paragraph 22 was intended by 
the parties as a part  of the trip lease agreement. The agreement was 
drawn by counsel for the plaintiff. The signatures of the parties exe- 
cuting i t  appear on page 3. Section 22, under which the plaintiff claims 
the right of indemnity, appears on page 4. Between the signatures 
on page 3 and the indemnity clause on page 4, there appear receipts 
for equipment to be signed by the plaintiff only, both of which are  
on page 3. A t  the beginning of page 4 are blanks for information with 
respect to the driver and the helper, including a certificate of a doc- 
tor as to  their physical condition. The lease was comparatively new, 
supplanting one of a single page. The pleadings and the evidence 
raise the question whether the defendant is bound by paragraph 22 
which appears on another page of the lease below and beyond the 
formal execution signatures. The issue should be decided on the basis 
of the intention of the  parties. 

Tha t  the court had a mistaken view of the issues discusscd above 
is shown by the following from the judgment: "And it appearing t o  
the Court tha t  the contracts alleged in paragraph 3 of the Complaint, 
particularly the contract pertaining to  the truck driven by Ed Shaf- 
ton Barnes, were executed by the defendant and the execution there- 
of is admitted by paragraph 1 of the Further Defense No. 6 of the  
Amendment to the defendant's Amended Answer." 

Paragraph 3 of the complaint alleged the execution of the lease 
(by reference made a part  of the paragraph). The amended answer 
to paragraph 3 contains the following: "The defendant admits sign- 
ing the first three pages of the lease agreement. . . . The defendant 
denies, however, tha t  page 4 (on which indemnity provision S o .  22 
appears) constituted a part  of the contract of lease." 

The first paragraph of the defendant's further defense KO. 6 con- 
tains the following: "The defendant admits signing the first three 
pages of the written lease agreement, a copy of which is attached t o  
the complaint. The defendant denies, however, that  page 4 constituted 
a part  of the contract of lease . . ." 

It may be noted that  nowhere in the record does the defendant ad- 
mit the execution of any part of the lease agreement below and be- 
yond the signatures on page 3. He specifically denies in the answer, 
in the amended answer, and in further defense No. 6 that  Section 22, 
under which the plaintiff claims the right to  recover, was a part  of 
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the contract. The evidence offered by the parties required the sub- 
mission of the issue to the jury. The court committed error in at- 
tempting t o  answer i t  as a mabter of law. 

Also raised by the pleadings is the question whether paragraph 12 
of the lease places responsibility for loss upon the plaintiff by its own 
terms, or, if not, whether defendant paid for the insurance contemplat- 
ed by the paragraph as he alleges; and, if so, whether by so doing he 
is relieved of responsibility for the loss. 

A question of law may also arise whether there is a conflict between 
paragraph 12 and paragraph 22 of the lease if it be found that  para- 
graph 22 is a part thereof. That question of law was not passed on by 
the superior court, but should be before i t  can be heard here. 

Nothing in this opinion is intended to vary or change the holding 
of this Court in the well considered case of Newsome v. Surratt, 237 
N.C. 297, 74 S.E. 2d 732. There the facts were stipulated. The court 
entered the judgment *based on them. Here the facts are in dispute. 
The court cannot enter judgment until the facts are determined. 

The plaintiff sued for $16,027.94, made up of two items: One for 
$8,134.29 paid to the dependents of Matheson on account of his death; 
the other for $7,893.65 paid to ,the United States for loss of cargo, and 
wrecker and transportation charges. The judgment was upon motion 
by plaintiff for judgment with respect to  a part of the relief sought. 
That is, recovery of the amount paid to the dependents of Matheson 
only. That part of the claim paid to the United States for loss of 
cargo is left undetermined. Apparently the trial judge, upon the plain- 
tiff's motion, attempted to do what this Court has said many t' I ~ m e s  
cannot be d o n e s e t t l e  a case piecemeal-adjudicate in part and 
withhold in part. "Can the court, by consent, enter a fragmentary 
judgment settling a part of the case and leave part of the issues to be 
settled a t  a later date or in another action? A judgment is conclu- 
sive as to all issues raised by the pleadings. When issues are pre- 
sented i t  is the duty of the court to  dispose of them. Parties, even by 
agreement, cannot try issues piecemeal. The courts and the public 
are interested in the finality of litigation. . . . Horne v. Edwards, 215 
N.C. 622, 3 S.E. 2d 1. 'The law requires a lawsuit to  be tried as a 
whole and not as fractions. Moreover, it contemplates the entry of 
a single judgment which will completely and finally determine all the 
rights of the parties.' Erickson v. Starling, 235 N.C. 643, 71 S.E. 2d 
384. . . . 'Appellate procedure is designed to eliminate the unneces- 
sary delay and expense of repeated fragmentary appeals, and to pre- 
sent the whole case for determination in a single appeal from a final 
judgment.' " Hicks v. Koutro, 249 N.C. 61 ,  105 S.E. 2d 196. 

This Court does not undentake to fix with finality the issues to  be 
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submitted on the new trial. They can only be determined after the 
evidence is in. The Court has discussed a number of them for the  
purpose of pointing out the errors in the trial below. To the end that  
disputed issues of fact raised by the pleadings and supported by evi- 
dence may be resolved by the jury, the judgment of the superior court 
is set aside and the case remanded to the Superior Court of Forsyth 
County for a 

New Trial. 

L. R. ARMSTRONG v. AETNA INSURANCE COMPANY. 

(Filed 14 January, 1959.) 

1. Attachment 7- 
The filing of bond by the defendant to release his property from nt- 

tachment does not bar  defendant from challenging the validity of the 
attachment. G.lS. 1-440.39(d). 

2. Attachment g ll- 
Where, in plaintiff's action e& co~btt'actu against a domestic corpora- 

tion, attachment is ordered ex partc on plaintiff's allegation that  de- 
fendant was secreting its property with intent to defraud, and defendant 
files answer denying all  allegations upoil which the right of attachment 
was based, a consent judgment thereafter entered that plaintiff recover 
the sum originally demanded, but which does not determine the validity 
of the attachment or direct that defendant's bond should be liable for 
the payment of the judgment, constitutes a simple judgment for the 
amount specified and precludes recovery by plaintiff against the surety 
on defendant's bond. 

3. Judgments  1- 
A consent judgment is the contract of the parties entered upon the 

records with the approval and sanction of a court of competent juris- 
diction, and such contracts cannot be modified or set aside without the 
consent of the parties thereto, except for fraud or mistake, and in order 
to vacate such judgment an independent action must be instituted. 

APPEAL by plaintiff from Seawell, J., February Term, 1958, of 
BRUNSWICK. 

Civil action to recover on $6,000.00 bond executed by Harris & 
Harris Construction Company, Inc. (hereafter called Construction 
Company), as principal, and by defendant, as surety, filed in plain- 
tiff's prior action against the Construction Company, heard on an 
Agreed Statement of Facts. 

The pertinent facts in said prior action, entitled "L. R. Armstrong, 
Plaintiff, v. Harris & Harris Construction Company, Inc., Defendant," 
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are set forth in the following numbered paragraphs. 
1. Summons issued and complaint filed on June 4, 1956, were served 

on the Construction Company on June 6, 1956. 
2. Plaintiff alleged that the Construction Company, general con- 

tractor on a street paving job, owed him $2,931.15 for labor performed 
and equipment furnished in compliance with his subcontract. He al- 
leged, upon information and belief, "that defendant, a domestic cor- 
poration, through its officers, servants, and employees has assigned, 
disposed of, or secreted or is about to assign, dispose of, or secrete 
its property with intent to  defraud its creditors and particularly this 
plaintiff," in that "defendant, through its officers, obtained payment 
for the paving and construction work performed by the plaintiff 
through misrepresentation of facts and said officers have also made 
telephone withdrawals of funds in defendant's name on deposit with 
the Southport, North Carolina, branch of the Waccamaw Bank & 
Trust Company." 

3. The clerk, reciting therein, inter alia, that plaintiff had executed 
and delivered the required Attachment Bond, ordered that the sheriff 
of Brunswick County abtach all of the Construction Company's prop- 
erty in said county. Actually, the condition of the $1,000.00 bond for 
attachment, executed by plaintiff and a surety, was as follows: ". . . 
to be void, however, if the within named plaintiff shall pay the de- 
fendant all such costs as the defendant may recover of the plaintiff in 
this action." Plaintiff, with other surety, executed a separate $200.00 
cost bond in usual form. 

4. The said order of attachment was issued, ex parte, on June 4, 
1956. Pursuant thereto, and prior t o  his return of June 12, 1956, the 
sheriff levied on and took into his possession two (described) trucks 
and served notice of levy (and summons to  garnishee) on (1) the 
Cashier of the Waccamaw Bank & Trust Company, Southport, and 
(2) the Mayor and Board of Aldermen of Southport. 

5. Answers were filed by said garnishees on June 18, 1956; but prior 
thereto, to wit, on June 15, 1956, the clerk had "dismissed" the at- 
tachment when the Construction Company, as principal, and Aetna 
Insurance Company, defendant herein, as surety, executed the bond 
dated June 13, 1956, on which the present action is based, the provi- 
sions thereof, after recitals, being as follows: "NOW, THEREFORE, 
we, Harris & Harris Construction Company, Inc., and Aetna Insur- 
ance Company, undertake in the sum of SIX THOUSAND ($6,000) 
DOLLARS that  if the said property be returned to the defendant i t  
shall be delivered to the plaintiff with damages for its deterioration 
and detention, together with the costs of this action, if such delivery 
adjudged and can be had, and if such delivery cannot for any cause 
12 - 249 
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be had, tha t  ithe plaintiff ehall be paid such sum as may be recovered 
against the defendant for the value of the property a t  the time of 
the wrongful taking or detention, together with the costs of this action 
not exceeding the sum hereinabove set forth." 

6 .  Later, but in apt time, the Construction Company answered the 
complaint. It denied categorically the allegations of paragraphs 8 
and 9 of the complaint, the only portions thereof purporting t o  allege 
facts constituting a ground for attaching the Construction Company's 
property. It denied that i t  was indebted to plaintiff; and, by way of 
cross action, alleged that  plaintiff was indebted to  i t  in the amount 
of $2,740.11 on account of losses it  sustained because of the rejection 
of plaintiff's negligent work. It prayed, inter alia, "that any order of 
attachment which might have been issued in this cause be vacated." 

7. In  reply, plaintiff denied the allegations of the Construction Com- 
pany's cross action, prayed that  i t  be dismissed and "that the plaintiff 
recover of the defendant in accordance with the prayer contained in 
his coinplaint filed in this action." No allegation in plaintiff's reply 
refers to the attached property or to the bond given for the release 
thereof. 

13. Judgment dated October 16, 1956, signed by Judge Burgwyn, 
bearing the written consent of the parties and their counsel, verbatim, 
was as follows: 

"This cause coming on to be heard and being heard before his 
Honor W. H. S. Burgwyn, Judge prebiding a t  the Ochber 1956 Term 
of the Superior Court of Brunswick County and it  appearing to the 
court from the statement of counsel for the parties hereto that  all 
matters of controversy set out in the pleadings have been agreed 
upon by the said parties, and that the defendant has agreed to pay 
to the plaintiff and the plaintiff has agreed to accept the sum of 
$2,931.15 and the costs of this action in full accord and satisfaction 
thereof; 

"Now, therefore, by consent, it is ORDERED, ADJUDGED AND 
DECREED that  the plaintiff have and recover of the defendant the 
sum of $2,931.15 and the costs of this action to  be taxed by the Clerk." 

9. A transcript of said judgment was docketed December 17, 1956, 
in the office of the Clerk of the Superior Court of Durham County, 
the c o u ~ ~ t y  in which the Construction Company had its principal 
office and place of business. 

10. Executions issued December 31, 1956, to the sheriffs of Bruns- 
wick and Durham Counties, were returned, unsatisfied. 

On July 9, 1957, plaintiff instituted the present action against 
Aetna lnsurance Company, to  recover on the bond set forth in para- 
graph 5 above the amount due him by the Construction Company 
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under the terms of the consent judgment set forth in paragraph 8 
above plus the c o ~ t s  of this action. 

On the stipulated facts, the court entered judgment "that the plain- 
tiff have and recover nothing of the defendant by reason of the mat- 
ters and things alleged in the complaint and that the defendant re- 
cover its costs to  be taxed by the Clerk from the plaintiff." 

Plaintiff excepted and appealed. 

James C .  Bowman, Edgar L. Yow,  Carter & Murchison and James 
C. Fox for plaintiff, appellant. 

Fletcher & Lake for defendant, appellee. 

BOBBITT, J. Decision herein depends upon the legal significance 
of what occurred in plaintiff's prior action against the Construction 
Company. 

The clerk's ex parte order of attachment was properly issued under 
G.S. 1-440.12 if plaintiff's verified complaint and bond for attach- 
ment met the requirements of G.S. 1-440.11 and G.S. 1-440.10, respec- 
tively. 

The Construction Company, by answer (1) denied all allegations 
on which plaintiff based his alleged right of athachment and (2) moved 
to  vacate the clerk's ex parte order of attachment. It thereby chal- 
lenged the legal sufficiency of plaintiff's verified complaint and bond 
for attachment; and, in addition, i t  raised issues of fact for determina- 
tion by the court or by a jury in accordance with G.S. 1-440.36. The 
fact that  i t  had obtained a discharge of the clerk's ex parte order of 
attachment by filing the $6,000.00 bond, with defendant herein as 
surety, did not bar the Construction Company from challenging the 
validity of the attachment. G.S. 1-440.39 (d) .  

It is noted that  plaintiff did not amend or ask leave to amend his 
verified complaint or bond for attachment. 

W,hen the prior action came on for hearing before Judge Burgwyn, 
the matters in controversy, properly determinable therein, related 
(1) to plaintiff's action, (2) to  the validity of the attachment, and 
(3) to  the Construction Company's cross action. 

Plaintiff, had he so elected, could have undertaken to establish (1) 
the legal sufficiency of his verified complaint and bond for attachment 
and (2) facts essential to  the validity of the attachment. Rushing v. 
Ashcraft, 211 N.C. 627, 191 S.E. 332. H e  did not do so. On the con- 
trary, in settlement of "all matters of controversy set out in the plead- 
ings," i t  was adjudged, by consent of the parties, "that the plaintiff 
have and recover of the defendant the sum of $2,931.15 and the costs 
of this action to be taxed by the Clerk." 
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The consent (final) judgment, as stated therein, was the result of 
a settlement of all matters in controversy. All that plaintiff acquired 
thereby was a simple judgment against the Construction Company 
for a specified amount. It does not purport to confer on plaintiff any 
rights whatsoever either to the attached property or with reference 
to  the bond given for the release thereof. Indeed, the issuance of 
executions for the collection of said judgment out of any personal or 
real property of the Construction Company, indicates plaintiff then 
considered the judgment collectible by execution and not otherwise. 

I n  the settlement embodied in the consent judgment, the Construc- 
tion Company abandoned all rights under its cross action. Unless it 
barred plaintiff from asserting rights as an alleged attachment credi- 
tor, we do not perceive that  the Construction Company received any 
consideration from the settlement embodied in the consent judgment. 

The Construction Company was a North Carolina corporation on 
which personal service of process in this State was made. The juris- 
diction of the court to enter the consent judgment did not depend 
upon the validity of the attachment. 

The allegations of the verified complaint, on which plaintiff based 
his alleged right of attachment, include the indispensable allegation 
that  the Construction Company acted "with intent to  defraud." Hence, 
the Construction Company had a special interest in defeating the at- 
tachment. The sole benefit gained by the Construction Company from 
the settlement embodied in the consent judgment was plaintiff's 
abandonment of his alleged right of attachment, thereby eliminating 
the possibility of a finding that it had acted "with intent to defraud." 

Questions as to  the legal sufficiency of plaintiff's verified complaint 
and bond for attachment were determinable in the prior action; but 
a judicial determination thereof was obviated when all matters in 
controversy therein were resolved by the settlement embodied in the 
consent judgment. Hence, there is no occasion to  discuss such ques- 
tions. 

"It is a settled principle of law in this State that a consent judg- 
ment is the contract of the parties entered upon the records with the 
approval and sanction of a court of competent jurisdiotion, and that  
such contracts cannot be modified or set aside without the consent 
of the parties thereto, except for fraud or mistake, and that in order 
to vacate such judgment an independent action must be instituted." 
Spruill v .  Nixon, 238 N.C. 523, 526, 78 S.E. 2d 323, and cases cited. 

It is noted that  the $6,000.00 bond executed by defendant herein 
as surety for the Construction Company in the prior action was not 
conditioned as prescribed by G.S. 1-440.39 but as set forth in para- 
graph 5 in the statement of facts. However, in view of our holding 
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that the consent judgment limited plaintiff's rights to a simple money 
judgment against ,the Construction Company, we pass, withouh dis- 
cussion or decision, questions relating to the extent of plaintiff's right 
to recover on such $6,000.00 bond if he had established (which he did 
not) the validity of the attachment in the prior action. 

Affirmed. 

E. L. BONN v. RAYMOND SUMMERS AXD WIFE, ELSIE SUMMERS. 

(Filed 14 January, 1959.) 

1. Brokers and Factors  § &- 

Where a broker, within the time limited in the contract, obtains a 
purchaser ready, able and willing to purchase on the terms prescribed 
by vendors, the broker is entitled to his commission, notwithstanding 
vendors voluntarily fail  to comply with their agreement to sell. 

2. Brokers and Factors  § 2- 
An exclusive listing wibli a broker which stipulates that i t  should be 

i n  force for a period of three montlhs and thereafter until revoked by the 
giving of notice, and stipulates further that  if within three days after 
"this listing expires" the broker should furnish a list of the prospects 
actually shown the property, vendors would pay full commission if any 
of the prospects purchased the property within ninety days after ex- 
piration of the agreement, is not ambiguous and requires affirmative 
action on the par t  of vendors in  order to effect its cancellation unless 
such requirement is waived by the broker. 

Whether a broker by conduct or otherwise waives the contractual 
notice of the termination of the brokerage contract is ordinarily for 
the jury. 

APPEAL by plaintiff from Johnston, J., May 26 Civil Term, 1958, of 
GUILFORD (Greensboro Division). 

This is a civil action instituted in the Municipal-County Court of 
Greensboro, North Carolina, on 11 October 1957 for the purpose of 
collecting the sum of $1,200.00 alleged to be due the plaintiff as com- 
mission for the sale of the defendants' 86-acre farm, pursuant to the 
terms of a contract entered into by and between the plaintiff and 
the defendants on 21 May 1957. The plaintiff obtained a judgment 
in the Municipal-County Court and the defendants appealed to  the 
Superior Court of Guilford County where the matter was heard 
de novo. 

The contract executed by both the defendants granted to the plain- 
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tiff for a period of three months from the date of the agreement and 
thereafter until the agreement should be revoked by ten days' notice 
in writing delivered to the plaintiff, the exclusive right and authority 
to sell the property therein described for the sum of $12,000, payable 
$5,000 In cash, the balance to be secured by first mortgage, or upon 
other terms mutually agreeable. The contract provided for the plain- 
tiff to receive a cash commission of ten per cent of the gross considera- 
tion upon the sale of the property. The contract contained this fur- 
ther provision: " * * * and if within three days after this listing ex- 
pires you furnish me a list of prospects to whom you or your repre- 
sentative has actually shown this property, then I will pay you full 
commission should any of these prospects purchase the property with- 
in 90 days after expiration of this listing." 

The plaintiff submitted t o  the defendants on 19 September 1957 
a written offer of $11,500 in cash, and the plaintiff testified he agreed 
to reduce his commission to five per cent in order that the sale might 
go through. The defendant Raymond Summers accepted this offer in 
writing; the defendant Elsie Summers refused to accept it. 

On 1 October 1957 the plaintiff tendered to the defendants a writ- 
ten offer from the same purchaser for $12,000, payment to  he made 
upon delivery of a deed conveying a good and marketable title to  
said property. The defendants refused to accept the offer. 

The plaintiff thereafter on 4 October 1957 made demand by regis- 
tered letter for the payment of his comnlission of $1,200.00. The de- 
fendants made no response thereto and this action was instituted. 

At the close of plaintiff's evidence the defendants moved for judg- 
ment as of nonsuit. The motion was allowed and the plaintiff appeals, 
assigning error. 

Hoyle & Hoyle, and J. Sam Johnson, Jr., for plaintiff. 
J. Owen Lindley, Stedman Hines, and Benjamin Hines for de- 

fendants. 

DENNY, J. There is no contention on the part of the defendants 
that the plaintiff did not procure a bona fide purchaser, who was 
ready, able, and willing to purchase the property of ,the defendants 
upon the terms offered by them. However, the defendants take the 
position that  under the terms of their contract, the plaintiff's authori- 
t y  to  sell the property involved expired a t  the end of three months 
from 21 May 1957 and that  they were under no obligation to accept 
any contract of purchase submiltted by the plaintiff after the expira- 
tion of that period. The contract is not so written. It provides for 
the listing to conhinue after the expiration of three months' period 
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fixed therein and until the defendants revoke tlie listing by giving 
ten days' written notice thereof to the plaintiff. 

There is no contention that any written notice was given to the 
plaintiff revoking the listing prior to the procurement by the plaintiff 
of a bona fide purchaser. 

It seems to be settled law that where a broker acts within the 
terms and authority given, and succeeds in procuring a contract of 
sale with a responsible purchaser, he is entitled to his stipulated com- 
mission and his claim therefor is not affected because the vendors 
voluntarily fail to comply with their agreement to sell. Crowell v. 
Parker, 171 N.C. 392, 88 S.E. 497; House v .  Abell, 182 N.C. 619, 109 
S.E. 877; White  v .  Pleasants, 225 N.C. 760, 36 S.E. 2d 227; Eller v. 
Fletcher, 227 N.C. 345, 42 S.E. 2d 217; Carver v .  Britt, 241 N.C. 538, 
85 S.E. 2d 888; 8 Am. Jur., Brokers, section 184, page 1097. 

Where property is listed for sale with an agent and no time limit 
1s set in the contract, notice of revocation of authority to sell must 
be given to the agent by tlie principal, otherwise the broker is en- 
titled to his commission if he produces a purchaser who is ready, able, 
and willing to purchase the property listed with the agent. Reams v. 
Wilson, 147 N.C. 304, 60 S.E. 1124; Mechem on Agency, section 226, 
page 151, et seq. 

It is true that where no time is fixed for the continuance of a con- 
tract between the broker and his principal, either party can terminate 
the contract a t  will, subject to the ordinary requisites of good faith. 
The only exception is an agency coupled with an interest, and that 
must be an interest in the subject of *the agency and not merely a 
collateral interest, such as in commissions or compensation for mak- 
ing sale. However, a revocation will not be effective for the purpose 
of depriving the broker of his commission when a responsible purchas- 
er is procured before the revocation. Abbott v. Hunt,  129 N.C. 403, 
40 S.E. 119; Insurance Co. v. Disher, 225 N.C. 345, 34 S.E. 2d 200; 
White  w. Pleasants, supra. 

This brings us to the gravamen of this appeal. The defendants con- 
tend the contract is ambiguous, contradictory, and unenforceable. 
They insist that in one sentence the agreement indicates that it 
might be in full force for a period of three months subsequent to  the 
signing of the instrument and thereafter until revoked by giving the 
notice required therein by the defendants. However, in a subsequent 
paragraph the same document states, "if within three days after this 
listing expires you furnish me a list of prospects to whom you or your 
representative has actually shown the property * I will pay you 
full commission *." 

They insist that  the term "revocation" denotes the necessity for 
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affirmative action on the part of the defendants, while the term "ex- 
pires" indicates that the contractural relationship automatically ceas- 
ed a t  a definite time, specifically after the three months' period stated 
in the contract. 

We find no ambiguity in this contract or any irreconcilable provi- 
sion therein. The contract does require affirmative action on the part 
of the defendants in order to effect its aancellation, unless euch re- 
quirement had been waived by the plaintiff. Under the terms of the 
contract, the defendants had the right t o  give the plaintiff notice of 
revocation ten days befoxe the expiration of three months. Greene v. 
Donner, 198 Wis. 122, 223 N.W. 427. If such notice had been given, 
the plaintiff's authority to sell would have been revoked a t  the ex- 
piration of the three months. Since this was not done, the contract, 
in our opinion, remained in full force and effect until notice of revo- 
cation was given as provided in the contract or the intention of the 
defendants not to comply therewith was brought to the attention of 
the plaintiff before he procured a purchaser. 

In  12 C.J.S., Brokers, section 16, page 48, it is said: "Where the 
contract creates an exclusive agency for a certain period and provides 
that it may be revoked a t  the expiration of such period only by a 
specified written notice, the agency is exclusive for the period speci- 
fied and continues thereafter until revoked by such notice; and such 
a contract is not objeationable as being for an indefinite or unreason- 
able term, since i t  may be revoked a t  any time, by written notice." 

In  Reinke v. West, Texas Appeals, 303 S.W. 2d 419, the contract in 
question gave the broker authority to sell the land for a period of 
ninety days, "and thereafter from day to day until you are given 
written notice of the termination of this contract * * * I 1  The contract 
in question was dated 11 July 1953 and a written cash offer for the 
sale of the land was presented to the principal on 11 April 1955. The 
principal contended "that the contract providing only for a 90-day 
listing and thereafter from day to day or until written termination 
must be limited to a reasonable duration and that a period of 22 
mlonths was unreasonable." The Court dismissed this contention, say- 
ing, "We do not agree that the rule contended for is applicable. The 
parties exercised their right to contract freely. They provided for a 
method of terminating the listing agreement which appellant failed 
to invoke. He is bound by the contract as written." 

In the case of Hentges v. Wolfi, 240 Minn. 517, 61  N.11'. 8d 748, the 
contract granted the brokers the exclusive right to sell the property 
in question "until March 1, 1952, and thereafter until ten days' writ- 
ten notice terminating the agreement was received." The agreement 
was entered into on 2 January 1952 and contained this further pro- 
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visions: "It is further agreed that upon any (sale or conhract for the 
sale of said real estate made by me within three months next after 
the termination of this agreement to any person with whom you have 
had negotiations for the sale of the same and of which I shall have 
been advised, I will pay you the full rate of commission, as above 
indicated." 

On 1 May 1952, negotiations for the sale of the property were be- 
gun by the brokers with one Dougherty, the ultimate purchaser, of 
which negotiations defendant was advised. On 23 June 1952, de- 
fendant sold the property to Dougherty. The Court held that the de- 
fendant must pay the commission, thus holding that the contract was 
in effect under the extension provision, no notice having been given 
of its termination. 

In  Brownell v .  Hanson, 109 Wash. 447, 186 P 873, the contract in 
question provided that the authority of the broker to sell the land 
was "to continue in force for thirty days and thereafter until sold, un- 
less revoked by a written notice a t  the expiration of the thirty days." 
The defendant sold the property involved through another broker, 
without having given the plaintiff any notice of the revocation of his 
authority to sell. The plaintiff procured a judgment against the de- 
fendant for commissions. The defendant appealed and contended in 
the appellate court that the provision that the agency should continue 
in force after *the thirty days until the property was sold, unless re- 
voked by written notice a t  the expiration of 30 days, in effect con- 
stituted an agreement in perpetuity. The Court said: "This conten- 
tion is not merikorious. The agency could easily be revoked a t  any 
time, either at or after the fixed period had expired, by written notice 
as the contract provided, and there is certainly nothing in the na- 
ture of a perpetuity in such contracts." 

Likewise in Gunning v. Muller, 118 Wash. 685, 204 P 779, the con- 
tract provided, "I do hereby give and grant unto you for the period 
of 60 days from the date hereof and hereafter until withdrawal by 
ten days' written notice the exclusive right to sell said property * *" 
In  affirming the judgment of the lower court, awarding the broker 
his commissions, the Supreme Court of Washington said, "No notice 
of cancelation or withdrawal of the contract was ever given, there- 
fore i t  was in force a t  the time of the sale." See also Howard & Brown 
Realty Co. v. Barnett, MiSsouri Appeal, 206 S.W. 417, and Leslie v. 
Boyd, 124 Ind. 320, 24 N.E. 887. Cf. Wilson v. Franklin, 282 Pa. 
189,127 A 609. 

Whether the plaintiff, by his conduct or otherwise, waived the neces- 
sity of giving notice as required by the terms of the agreement under 
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consideration, is for the jury to determine. We have before us the 
pllaintiff's evidence only. Even so, in our opinion, his evidence, when 
conkdered in the light most favorable to him, as it must be on mo- 
tion for judgment as of nonsuit, is sufficient to require its sitbmission 
to the jury. Lindsey v .  Speight, 224 N.C. 453, 31 S.E. 2d 371; White 
v .  Pleas.ants, wpm. Hence, the judgment of the court below is 

Reversed. 

TROY NUNN, ADMINISTRATOR, VERLUN NUNS ESTATE; TROY NUNN INDI- 
VIDUALLY (UNMARRIED) ; L. C. NUNN AND WIFE, VIRCINIA NUNN, MRS. 
LOMA WILSON AND HUSBAND, BOYD WILSON; EVA TUFtNEY AND 
HUSBAND, RQBDRT TURNEY; NRS. GBADY N. JACKSON AND HUS- 
BAND, WOODROW JACKSON, AND BEULAH N. GIBBONIS.  PETITIONER^ 
V. RONNIE (ROMEY) GIBBONS; THEIJMA NUNN MI~WXELL AND 
HUSBAND, MURRAY MI'I'CHEILL, ~ESPONDENTS.  

(Filed 14 January, 1959.) 

1. Executors and  Administrators Q 16- 
The regularity of a proceeding by an executor or administrator to 

sell lands to make assets to  pay debts of the estate will be presumed 
in the absence of evidence to  the contrary. 

I;. Judgments  Q 2 7 h  
A prima facie presumption of rightful jurisdiction arises from the 

fact that  a court of general jurisdiction has acted in the ma,tter. 

8. Executors and  Administrators Q 24a- Evidence held sdl lcient  to sup- 
port claim on  quantum merui t  fo r  personal services rendered dece- 
dent. 

Where order for  the sale of lands of the estate to  make assets to pay 
debts is entered in a proceeding in which al l  interested persons a re  
aui juris and parties, and the proceeding is then transferred to  the civil 
issue docket for adjudication of the claim of one of the daughters and 
her husband to recover for personal services rendered decedent, claim- 
ants' evidence that  they performed personal services and supported de- 
cedent for  some time prior to her death, while decedent was ill and re- 
quired many onerous services of a menlkl nature, and  that decedent made 
statements to a number of persons in  claimants' presence to  the effect 
that  she wanted claimants to have payment for  such services, b held 
sufficient to overcome the presumption that  the services by the daughter 
were gratuitous, and further, the services of the son-in-law a r e  not pre- 
sumed gratuitous, and therefore nonsuit on the claim was erroneous. 

APPEAL by respondents from Crissman, J., a t  Ootober, 1958, Civil 
Term, of STOKES. 

Special proceeding to sell land to make assets to pay debts of dece- 
dent Verlian Nunn. 
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From petition of petitioners and answer of respondents these facts 
appear to be uncontroverted: 

1. Troy Nunn is the duly qualified administrator of the estate of 
Verlian Nunn, who died intestate on 2 November, 1955, a resident of 
Stokes County, N. C. 

2. Verlian Nunn survived her husband, Rufus Nunn, who died 1 
June, 1955, a resident of said Stokes County, leaving as her nearest 
next of kin the following children, whose names and addresses are as 
follows: " (1) Troy Nunn, son, (divorced and unmarried) a resident of 
Surry County, N. C.; (2) L. C. Nunn, son, who is married to Virginia 
Nunn, who are residents of Ararat, Virginia; (3) Thelma Nunn 
Mitchell, daughter, who is married to Murray Mitchell, who lives a t  
Bassett, Virginia; (4) Mrs. Loma Nunn Wilson, daugh'kr, who is 
married to Boyd Wilson, who live in Stokes County, N. C.; (5) Eva 
Nunn Turney, daughter, who is married to Robert Turney, who are 
residents of Surry County, N. C.; (6) Grady Nunn Jackson, daugh- 
ter, who is married to Woodrow Jackson, who are residents of Surry 
County, N. C., and (7 )  Beulah Nunn Gibbons, daughter, a resident 
of Stokes County, who is married to  Ronnie (Romey) Gibbons, 
separated but not divorced, who lives in Forsyth County." 

And all of them, except Ronnie (Romey) Gibbons and Thelma 
Nunn Mitchell and husband, Murray Mitchell, party respondents, 
are parties petitioners, and all parties are more than 21 years of age. 

3. Verlian Nunn, as the survivor of an estate by {the entirety, left 
certain real property located in Stokes County, specifically described 
in the petition, as a part of her estate, and, therefore, the same is now 
owned by seven children, named above, as tenants in common "sub- 
ject to the existing taxes, debts, and cost of administration of said 
estate." And Troy Nunn, as administrator of the Verlian Nunn estate, 
brings this action both as a co-tenant and also as administrator as a 
party petitioner; "that the personal assets of said estate are insuffi- 
cient to pay the debts and, therefore, the land must be sold in order 
to pay the debts, and the remainder of said fund, subject to  costs of 
administration, is to be divided among the tenants in common as their 
interests appear, each a 1/7 undivided interest." 

And 4, petitioners allege: '(That the size and nature of said proper- 
ty  above is such that an actual partition is impossible, also because 
of the debts of said estate; that the same should be sold as a whole as 
being to the best interest of said estate and said tenants in common 
in order to make assets to pay debts and for division among the ten- 
ants in common"; and they pray: 1. That the said real property be 
sold in order 'to make assets for said estate, and for a division of said 
remainder among the tenants in common, etc. 



364 I N  T H E  SUPREME COURT. [249 

The wspondents, further answering the petition of petitioners, al- 
lege and say, summarily stated, that the estate is indebted to 'them in 
the sum of $825.00 in caring for, supporting and maintaining their 
mother Verlian Nunn, for thirty-three weeks, while she lived with 
them, during which time she was sick and required care and nursing 
a t  all hours of the day and night for which "compensation was in- 
tended by the decedent for the rendition of these services and was ex- 
pected" by them; and they pray that the court order the commission- 
er to pay all debts, and that this debt take its place as provided by 
the General Statutes of North Carolina. 

Petitioners, replying to the new matter, so set up in the said an- 
swer, deny that the estate of Verlian Nunn is indebted to Thelma Nunn 
Mitchell and husband, Murray Mitchell, in the amount stated or in 
any other amount. 

And the record shows that the Clerk of Superior Court entered 
judgment, in which after reciting mlaitters substantially as hereinabove 
related and providing that administrator should not disburse the fund, 
particularly the sum of $825.00 until the claim of the defendants is 
either settled, or said amount determined by the jury, and then to 
pay to defendants the "sum so determined by the jury," and finding 
that i t  is necessary to sell said lands "to make assets for the comple- 
tion of the administration of said estate," appointed a commissioner 
to sell  aid land a t  public sale after advertisement as there directed, 
the sale to be subject to upset bids as provided !by law. How the pro- 
ceeding was transferred to civil issue docket does not appear in the 
record, but the record does show "Rcqondent's Evidence" tending to 
show substantially these facts: That  Mrs. Nunn was the mother of 
Thelma Nunn Mitchell, who is wife of Murray Mitchell; that the 
Mitchells have lived in Bassett, Virginia, for around seven years; 
that Mrs. Nunn lived with them in their home there from about 15 
March, 1955, until her death on 2 November, 1955; that her health 
was poor during said period, she being bedflask part of the time; that 
Mrs. Mi:tchell cared for her by washing, cooking, nursing, and per- 
forming many onerous duties of a menial nature; that Murray Mitchell 
provided the house, paid the rent and grocery bills, and waited on and 
cared for her- and has not received anything for doing i t ;  and that 
in the presence of the Mitchells, Mrs. Nunn made statements t o  Mrs. 
Gl ly  Greer, Paul Ward and Mrs. Paul Ward, and James E. Spencer, 
respectively, in substance that Thelma and Murray had been better 
to her than any child she had and she wanted them to have pay when 
she was dead; that  she didn't know what sthe would have done if it 
had not been for them; that they had been a big help to her; and that 
she wanted them paid and paid well when she died for what they 
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had done for her. 
And a t  the close thereof motion of peti:tioners for judgment as of 

nonsuit was allowed by Judge of Superior Court presiding, and, in 
accordance .therewith, judgment wais signed by the judge. Respondents 
excepted and appeal to  Supreme Court, and assign error. 

John H .  Blalock, Edward N .  Swanson for appellees. 
Norman and Reid for appellants. 

WINBORNE, C. J .  The sole assignment of error on this appeal is 
based upon exception by respondents t o  the ruling of the trial court 
in allow~ng motion of petitioners, made a t  the close of respondents' 
evidence, for judgment as  of nonsuit. 

Considering the pleadings, shown in the record on this appeal, 
stripped of extraneous matter appropriate in a special proceeding to 
sell real estate for partition among tenants in common, G.S. 46-1, 
et seq, i t  is seen that this is a proceeding instituted by the adminis- 
trator of the estate of Verlian NUM, deceased, to  sell certain real 
estate owned by her t o  make assets t o  pay debts of her estate. G.S. 
28-81 and G.S. 28-86. 

The statute, G.S. 28-81, as amended by 1955 Session Laws, Chap- 
ter 302, Section 1, effective 21 March, 1955, provides that  "When it 
is alleged and shown that the personal estate of a decedent is insuffi- 
cient to  pay all of his debts including the charges of administration, 
i t  shall not be necessary that  the personal property of such decedent 
be first exhausted, and the executor, administrator or collector may, 
a t  any time after the grant of letters, apply to  the Superior Court of 
the county where the land or some pstrt thereof be situated by peti- 
tion t o  sell the real property for the payment of the debts of such 
decedent." 

And G.S. 28-86 prescribes that  the petition shall contain, among 
other things, "the names, ages, and residences, if known, of the de- 
visees and heirs a t  law of the decedent." 

It is also provided in G.S. 28-87 that  the heirs and devisees of the 
decedent are necessary parties to the proceeding. 

I n  the light of these statutory provisions, i t  appears in instant case 
(1) that  the petition lists all the heirs a t  law and distributees of Ver- 
lian Nunn, deceased; (2) that  all parties agree that  i t  is necessary 
to  sell the real estate to  make assets t o  pay debts; (3) that  respond- 
ents, in their further answer. aver that  among the debts of the estate 
is a sum due to  them for services rendered to decedent; (4) that  the 
petihioners deny that the estate is so indebted to respondents; and 
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(5) that the Clerk has ordered sale of the real estate, and the proceeds 
of sale not to be disbursed to the prejudice of respondents in their 
claim. 

Thus it appears that the battleground on which the parties pitch 
this contest is around the validity of the claim of rsspsndenk made 
in their further answer. And i t  is a well established presumption that 
the regularity of the proceeding by an executor or administrator to 
sell lands to  make assets to pay debts due by the estate, will be pre- 
sumed in the absence of evidence to the contrary. Wadford v .  Davis, 
192 N.C. 484, 135 S.E. 353; see also Odom v. Palmer, 209 N.C. 93, 
182 S.E. 741; Caffey v. Osborne, 210 N.C. 252, 186 S.E. 364; Toms  
v. Brown, 213 N.C. 295, 195 S.E. 781; Graham v. Floyd, 214 N.C. 
77, 197 S.E. 873. 

A prima facie presumption of rightful jurisdiction arises from the 
fact that a court of general jurisdiotion has acted in the matter. 
Henderson Co. v. Johnson, 230 N.C. 723, 55 S.E. 2d, 502, and cases 
cited. 

* 
Now then, in respect to the issue thus raised, when the evidence 

offered by respondents on the trial below as hereinabove briefly re- 
lated, is considered in the light most favorable to respondents giving 
to them the benefit of every reasonable intendment upon the evidence 
and every reasonable inference to be drawn therefrom, as is done in 
passing upon motion for judgment as of nonsuit, G.S. 1-183, under 
applicable principles of law, the Court is of opinion and holds that 
a case is made for determination by a jury. See Landreth v. Morris, 
214 N.C. 619, 200 S.E. 378, and cases cited. Indeed, paraphrasing the 
Landreth case, supra, the evidence does not justify the application of 
the presumption that the services were rendered gratuitously as a 
matter of law,- /but rather the issue should be submitted to the jury. 
Furthermore the presumption that  services rendered by a child to his 
parent are gratuitous does not apply to the relationship between a 
mother-in-law and son-in-law. 

For reasons stated the judgment as of nonsuit is 
Reversed. 
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DORIS ETHE'RIDGE, ADMINISTRATRIX OF THE ESTATE OF CHARLIE HOrRACE 
BORDEAUX v. CAROLINA POWER & LIGHT COMPANY (DEmNnam) 
AND SWIFT R. COMPANY (ADDITIONAL DEFENDAXT). 

(Filed 14 January, 1959.) 

1. Torts  !j 6- 
When a n  injured party elects to sue some but not all of the tort- 

feasors responsible for his injuries, those sued hare  a right to bring 
the other wrongdoers in for contribution, and the original defendant then 
becomes a plaintiff on the cross-action in relation to such additional de- 
fendants. 

2. S a m e -  
In  order for the original defendant to be entitled to the joinder of a n  

additional defendant for contribution, the original defendant must al- 
lege facts sufacient to establish the right to contribution, and motion 
of the additional defendant to strike such cross-action for contribution 
is in effect a demurrer thereto. 

3. Appeal and  E r r o r  !&j 3, 18- 

Rule 4 ( a )  of ,this Court has no application when the order striking 
a portion of the pleading is in effect the granting of a demurrer on the 
ground that  the facts alleged a re  insufficient to constitute a cause of 
action, and a n  appeal will lie from such order under G.S. 1-277. 

4. Torts 8 8-- Allegations of answer held sufficient predicate fo r  joinder 
of additional party fo r  contribution. 

Plaintiff sued a power col~lgany tor the wrongful death of her in- 
testate resulting when intestate caine in contact, in the course of his 
employment with a construction company, with a wire negligently erect- 
ed by defendant a t  a place endangering workmen on the construction 
job. Defendant alleged that its customer agreed with its construction 
colllpany to furnish the construction company electricity needed to per- 
form the job, that the construction company, as  agent for the customer, 
requested defendant to erect the transrriission line, and designated 
where the line should be run. Gu these allegations, the power company 
had the customer joined as  additional party defendant for contribution. 
Held: The allegations were sufficient to support the claim for contribu- 
tion, and it  was error to grant the motion of such additionnl defendant 
to strike such allegations. 

6. Pleadings 8 3 0 -  
An additional defendant, joined for contribution, has no standing to 

more to strike from the answer defenses asserted by the o r i g i ~ ~ a l  de- 
fendant to plaintiff's claim. 

6. S a m e -  
Where the answer alleges the facts in regard to intestate's actions, 

relied on a s  a defense to recovery, first under the &signaltion of mn- 
tributary negligence, repetitions af such facts, designated a s  defenses 
under the doctrine of a s ~ ~ m p t i o n  of risk and Wlenti n m  fit inju&, 
are  properly stricken, since the rights of the parties a r e  to be de- 
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termined in 'accorclance with the facts alleged and proven and not the 
designation given ,the defense. 

7. Pleadings 8 7- 
The answer must state in a plain and concise manner the facts con- 

stituting an affirmative defense, witlhout unnecessary repetitions. G.8. 
1-135. 

APPEAL by Carolina Power & Light Con~pany from Seawell, J., 
January 1958 Civil Term, of COLUMBUS. 

Plaintiff seeks compensation for personal injuries t o  and the death 
of her intestate, hereinafter referred t o  as Bordeaux, resulting from 
the asserted negligence of Carolina Power & Light Company, here- 
after designated as Power Company. Plaintiff alleges these facts: 
Swift & Company, hereafter designated as Swift, owned and operated 
a fertilizer plant in New Hanover County. It contracted with Leo- 
nard Construction Company, hereafter designated as Construction 
Company, for the erection of certain structures including a cooling 
tower a t  its fertilizer plant. Bordeaux was employed as a welder by 
Construction Company. I n  the course of his employment in erecting 
the cooling tower he came in contact with a wire of Power Company 
carrying 11,000 volts. This transmission line of Power Company was 
a temporary line intended to provide power and current to  Construc- 
tion Company. It was erected by Power Company a t  the request of 
Construction Company. Power Company, when i t  built the line, knew 
the location and expected height of the proposed structures. It built 
the line over the site on which the tower would be erected. The wires 
were uninsulated and inadequate in height. Power Company failed 
to  make proper inspections of this temporary transmission system. 

Power Company answered. It denied the allegations of negligence. 
I t  asserted these additional affirmative defenses: (1) contributory 
negligence by Bordeaux; (2)  assumption of risk by Bordeaux; (3)  
concurrent negligence of Swift and Construction Company as the 
intervening proximate cause of Bordeaux's death; (4) negligence by 
Construction Company proximately contributing t o  Bordeaux's death, 
thereby effectually barring it  and its insurance carrier from receiving 
the amounts paid or payable under the Workmen's Compensation Sta- 
tutes because of Bordeaux's death. I n  addiction t o  the defenses assert- 
ed, i t  seeks affirmative relief, by way of contribution, against Swift 
if it is adjudged liable t o  plaintiff. 

Based on the allegations of the answer, Swift was made an addi- 
tional defendant. It moved to strike portions of the answer asserting 
affirmative defenses against plaintiff and all of the cross-action form- 
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ing the basis for contribution and to dismiss the action as to it. Its 
motion was allowed. Power Company excepted and appealed. 

Plaintiff moved to  strike from the answer the allegations consti- 
tuting the plea of assumption of risk and the plea of intervening negli- 
gence proximately causing Bordeaux's death. Plaintiff's motion was 
allowed as to  the plea of assumption of risk and otherwise denied. 
Power Company excepted and appealed. 

Power Company also applied for certiorari. The petition was al- 
lowed. The order allowing the writ provided the errors assigned 
should be heard with the appeal. 

James & James for plaintiff, appellee. 
Proctor & Proctor and A. Y .  Arledge for defendant, appellant, 

Carolinu Power & Light Company. 
Royce 8. McClelland for additional defendant, appellee, Swift & 

Company. 

RODMAN, J. When an injured party elects to  sue some but not 
all of the tort-feasors responsible for his injuries, those sued have a 
right to bring the other wrongdoers in for contribution. G.S. 1-240. 
The original defendant then becomes as t o  the tort-feasors not sued 
a plaintiff. Norris v. Johnson, 246 N.C. 179, 97 S.E. 2d 773; Wrenn V .  

Graham, 236 N.C. 719, 74 S.E. 2d 232. The pleading filed by the orig- 
inal defendant must state facts which are sufficient to show that  the 
original defendant is entitled t o  contribution from the additional de- 
fendant. If the facts alleged do not suffice to  establish a right t o  con- 
tribution, the party or parties brought in as additional defendants 
are unnecessary parties and may on motion have the allegations 
stricken and the action dismissed as to them. Hayes v. Wilmington, 
239 N.C. 238, 79 S.E. 2d 792, KC., 243 N.C. 525, 91 S.E. 2d 673. The 
motion is in effect a demurrer for failure to state a cause of action, 
G.S. 1-127. 

Rule 4 ( a )  of this Court has no application when the order strik- 
mg a portion of the pleading is in effect a demurrer denying the 
pleader a right to  recover for failure to state facts sufficient to  con- 
stitute a cause of action. Such an order comes within the provisions 
of G.S. 1-277 and the party adversely affected may appeal. 

To entitle i t  to contribution, Power Company alleged in brief these 
facts: It, generates and distributes electricity. It has for many years 
sold current to Swift a t  a potential of 11,000 volts. Swift maintained 
on its premises its own substation and distribution system, reducing 
the voltage as i t  desired by means of its own transformers. Swift 
agreed when it contracted with Construction Company to furnish the 



370 I N  T H E  SUPREME COURT. [249 

latter with such electricity as might be needed in the erection of the 
tower and other buildings. Pursuant to the contract between Swift 
and Construction Company the latter, as agent for Swift, requested 
the Power Company to erect the new transmission line with proper 
transformers for Swift and as a part of its system. Power Company 
built this line for Swift. It was constructed a t  places designated and 
built in accordance with directions given it by the agent of Swift. The 
mere fact that  Construction Company was Bordeaux's employer and 
was also agent for Swift in contracting for the erection of the trans- 
mission line did not afford Swift immunity from its negligence. 

The allegations are, we think, sufficient to support a claim for con- 
tribution and to withstand a demurrer. It follows that there was 
error in striking the allegations of the answer constituting a cause 
of action against Swift for contribution. 

Plaintiff seeks no relief from Swift. Hence i t  is not interested in 
any defenses asserted by Power Company to defeat plaintiff's claim. 
The order made on Swift's motion to strike facts alleged by Power 
Company as a defense was likewise erroneous. To what extent the 
facts alleged would, if established, constitute valid defenses need not 
now be determined. 

Power Company as a defense alleged Bordeaux was a qualified elec- 
tric welder acquainted with the hazards of electric transmission lines. 
He knew the line in question was energized a t  440 volts. He had been 
warned about the dangers inherent in the line in question. He helped 
build the tower, bringing i t  in close proximity to the transmission line. 
He ignored the warnings given him and continued to work in a place 
of known danger. He performed his work in a careless manner with- 
out regard for his own safety. This conduct is asserted to constitute 
negligence barring recovery. 

Immediately following this plea of contributory negligence Power 
Company alleged : 

"That if the plaintiff's intestate was not guilty of contributory negli- 
gence in respect to his alleged injury, suffering, and death, as here- 
inbefore alleged, nevertheless the plaintiff is barred from a recovery 
herein under the doctrines of Assumed Risk and of volenti non fit 
injuria, in that the plaintiff's intestate knew or should have known 
of the existence of said electric line and of the highly dangerous cur- 
rent which was, or was liable to be, thereon, and if the place where 
he was working was a dangerous place for him to do the work in 
which he was engaged, as .the plaintiff alleges, which is denied, tha t  he 
had full opportunity to know and did know and appreciate such dan- 
gers, and with such knowledge and appreciation of such alleged dan- 
gerous condition, and, not being under the force of compulsion so to  
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do, he voluntarily went into and worked in said dangerous place and 
exposed himself t o  the dangers then and there existing and he there- 
by assumed all the risks of injury which confronted him, and the 
defendant hereby pleads that  the aforesaid doctrines of Assumption 
of Risk and volenti non fit injuria in bar and defense of a recovery 
herein." 

The court on motion of plaintiff struck the quoted section. Power 
Company excepted and appealed and also applied for certiorari which 
was allowed. We need not now determine whether this assignment of 
error is decided as a question incident to and presented by the appeal, 
as  was done in Edwards v. Jenkins, 247 N.C. 565, 101 S.E. 2d 410, 
or decided pursuant t o  the order allowing certiorari. 

Notwithstanding the strenuousness with which counsel for the 
Power Company argue the question, we are of the opinion the order 
wais properly entered. 

Parties are not permitted to  recovw nor may a recovery be de- 
feated, by a cognomen or phrase fashioned t o  indicate in a general 
way the character of the aotion or defense. The rights of litigants 
are determined by f'wts admitted or  proven. Pleadings are the ve- 
hicles used (to put Ian 'opponent on notice of deciisive facts which 
pleader will undertake t o  prove. 

Our statutes are specific in directing "a plain and concise state- 
ment of the facts constituting a cause of action, without unnecessary 
repetition1' when drafting a complaint, G.S. 1-122; and "in ordinary 
and concise language, without repetition" when stating an affirmative 
defense, G.S. 1-135. 

The judgment is, as i t  relates to the motions made by 
Swift & Company, Reversed. 
Plaintiff, Affirmed. 

STATE v. ROBBIE J. MERCER. 

(Filed 14 January, 1959.) 

1. Criminal Law 5 2- 
A plea of former jeopardy cannot be predicated upon the fact that 

the grand jury had theretofore returned not a true bill another indict- 
ment of the same defendant for the identical offense. 

2. Grand Jury jj 2- 
The grand jury is not a trial court but an investigatory body, and it 

is competent to send to the grand jury as many bills of indictment as 
may be necessary to get before them necessary witnesses and evidence 
from which they may decide the propriety of submitting the accused 
to trial. 
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8. Courts Q 11- 
The Cbunty Recorder's Court of Pamlico County is a duly constituted 

court. G.'S. 7-218 

4. Criminal Law Q 16- 
The Recorder's Court of Pamlico County hns jurisdiction to try a 

defendant on a charge of operating a motor vehicle on a public high- 
way while defendant's license was revoked, and when the judge of that 
court testifles that  he held a session of court on a Friday, such court is 
a court of competent jurisdiction to try the defendant for such offense 
on such day. GJS. 7-220. 

5. Automobiles Q 8: Criminal Law 8 75- 
A record of the Department of Motor Vehicles disclosing, under om- 

cia1 Department action, that  defendant's license was in a s tate  of revo- 
cation during the period defendant was charged with driving on a high- 
way of this Stnte, is competent when the record is certified under seal 
of the Department. G.S. 8-35. 

6. Criminal Law Q 154- 
Assignments of error which fail to specify in particular the subject 

matter of the assignment is ineffectual. Rule of Practice in the 'Supreme 
Court No. 21. 

APPEAL by defendant from Moore, J., a t  August 1958 Term, of 
PAMLICO. 

Criminal prosecution upon a bill of indictment charging: "That 
Robbie J. Mercer late of the County of Pamlico on the 24th day of 
January, A. D., 1958, did feloniously, wilfully and unlawfully com- 
mit perjury upon the trial of an action in County Recorder's Court 
in Pamlico County, wherein State of North Carolina was plaintiff 
and Robbie J. Mercer was defendant, by falsely asserting on oath or 
solemn affirmation that he was not the operator of a certain motor 
vehicle, to wit: a 1957 Ford automobile owned by him, the said Rob- 
bie J. Mercer, a t  the time and while the same was then and there pro- 
ceeding eastwardly on N. C. Highway No. 304 across the Hobucken 
Inland Waterway bridge on December 4th, 1957, a t  about 5 P. M., 
and that the operator of said vehicle a t  said time and place was Ray- 
mond T. Jones, the said matter so testified t o  as aforesaid being ma- 
terial to said issue being tried in said action knowing said statement 
or statements to be false, or being ignorant whether or not said s t ah -  
ments were true, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the State." 

And the record shows that defendant, before pleading, moved to 
quash the bill of indictment on grounds hereinafter set forth, and 
that the motion was denied, and defendant excepted. 

Upon ,trial in Superior Court the State offered evidence tending to  
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support the several elements of the crime charged t o  which in the 
course of the trial some exceptions were taken. 

Reference will be made hereinafter t o  such of the evidence as bears 
upon assignments specifically and expressly treated. 

The defendant offered no evidence. And the case was submitted t o  
the jury upon evidence offered by the State under the charge of the 
trial judge t o  which only one exception is taken as hereinafter stated. 

Verdict: Tha t  the defendant is guilty as charged. 
Judgment: Confinement in the State's prison for a term of not less 

than one year nor more than two years t o  be assigned t o  work under 
the supervision of the State Prison Department, as provided by law 
and with the recommendation that  the defendant be permitted to 
serve his sentence in a youthful and first offender's camp if i t  can be 
done according to rules. 

Defendant appeals to  Supreme Court and assigns error. 

Attorney General Seawell, Assistant Attorney General Harry W .  
McGaUkrd, for the State. 

Robert G. Bowers, Larkins & Brock for defendant, appellant. 

WINBORNE, C. J .  At the outset defendant challenges the ruling of 
the court below in denying his motion to quash the bill of indictment 
for that  a bill of indictment for perjury was sent in case No. 219 and 
was returned not a true bill a t  the August Term 1958, and that  there- 
after in case No. 219-A the same grand jury a t  the same term re- 
turned a true bill against the defendant on the identical charge of 
perjury. It is recited that there was an additional witness added for 
the Stzte on the bill in case No. 219-A and one of the witnesses ap- 
pearing in case No. 219 on the first bill was deleted. 

The ruling is in accord with what is said by this Court in S. v. 
Lewis, 226 N.C. 249, 37 S.E. 2d 691. There in opinion by Seawell, J., 
the Court stated the case in this manner: "1. At the same term of 
court two bills of indictment, one charging Ed Church with commit- 
ting rape upon Emmie Green, and one charging Harry Mills with 
committing rape upon the same person, were returned: 'Not a True 
Bill.' The appellants urge that  in the indictments found 'Not a True 
Bill' the grand jury had already passed upon the matters concerned, 
and the State was thereby estopped from presentation of other bills 
for the same offense, and the action of the grand jury in finding the 
true bills was ineffective. Apart from the discrepancies obvious upon 
comparison of the indictments, we do not think the objection could 
raise a serious question in trial procedure had there been an identi,ty 
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of persons and description of offenses in the indictments rejected with 
those found a true bill." 

And in respect thereto the Court declared: "The grand jury is not 
a trial court, but an investigatory body, and no question of double 
jeopardy is presented by its repeated investigation under the bills pre- 
sented to  it. The Constitution, Article I, sec. 12, requires that  'No 
person shall be put to answer any criminal charge, except as herein- 
after allowed, but, by indictment, presentment or impeachment,' and 
this sufficiently explains the function of the grand jury as a part of 
the court. It is competent to send to the grand jury as many bills of 
indictment as may be necessary to  get before them necessary wit- 
nesses and evidence from which ,they may decide the propriety of 
submitting the accused to  trial." 

What is held there is applicable here,- and the Court approves. 
Indeed, lt would seem that the factual situations in cases cited and 
relied upon by defendant are distinguishable from those in instant case. 

Next, the defendant contends that  the County Recorder's Court in 
Pamlico County, North Carolina, was not a court of competent juris- 
diction on Friday, January 24, 1958, to t ry  the case against him. 

In  t h ~ s  connection the State, over objection and exception by de- 
fendant, offered in evidence from the minutes of the Board of County 
Commissioners of Pamlico County, a resolution by said Board, "in 
meeting duly assembled a t  the courthouse in Bayboro, N. C., on 
August 3, 1931, that  a County Recorder's Court be established as 
provided by statute." G.S. 7-218. * * * "Whenever necessary the court 
shall convene a t  the courthouse in the courtroom in Bayhoro, North 
Carolina, for the trial of all criminal causes of which i t  has jurisdic- 
tion on Tuesday morning of each week a t  ten o'clock, and shall con- 
tinue its session from day to  day until all business is transacted by 
trial, continuance or otherwise, special sessions of the court may be 
called by the judge as the necessities may require." And i t  is declared 
that "the court shall have jurisdiction in all criminal cases arising in 
the county which are now or may hereafter be given to a justice of 
the peace, and in addition to this jurisdiction shall have exclusive 
original jurisdiction of all other criminal offenses committed in the 
county below ,the g ~ a d e  of a felony as now provided by law. The 
court shall have such other power and authority as conferred by law." 

Indeed statute, G.S. 7-220, authorizes the establishment of such a 
court. And the judge of the court testified that  he held a session of 
the Pamlico County Recorder's Court on Friday, January 24, 1958, 
and that  he presided a t  that term, and had occasion to try defendant 
for a motor vehicle violation in which he was charged with operating 
a motor vehicle after his license had been suspended or revoked. 
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And the trial judge in Superior Court instructed the jury as a mat- 
ter of law that  the Recorder's Court of Pamlico County was on Jan- 
uary 24, 1958, a court of competent jurisdiction to try a defendant 
on a charge of driving a motor vehicle on a public highway of North 
Carolina after the defendant's operator's license had been revoked 
and during such period of revocation. Defendant's exception thereto 
is not well taken. 

This Court holds the ruling to be correct and proper. 
And defendant excepts t o  the introduotion in evidence by the State 

of an official record of the North Carolina Department of Motor Ve- 
hicles, Drivers License Division. 

The record, as  shown upon response to order on motion suggesting 
diminution of the record, reveals that  the record is certified under 
seal of the Department of Motor Vehicles. As introduced the Exhibit 
discloses, as contended by the Attorney General, only the fact that 
under official department action the defendant's license was in a state 
of revocation for a period covering the date of the offense for which 
defendant was indicted. Hence the requirements of G.S. 8-35 are 
complied with, and is of no avail to defendant. 

Furthermore, defendant lists under assignments of error many other 
exceptions without specifying in particular the subject matter as is 
required by Rule 21 of the Rules of Practice in the Supreme Court, 
221 N.C. 544, a t  558. See Bridges v. Graham, 246 N.C. 371, 98 S.E. 
2d 492, and numerous others of like import. While these assignments 
are insufficient, error is not made to  appear. 

And, lastly, while defendant assigns as error the denial of his mo- 
tions aptly made for judgment as of nonsuit, the subject is not treat- 
ed in his brief except as it might be touched by jurisdictional matter 
expressly treated. 

The Court concludes that in the judgment below from which appeal 
is taken there is 

No Error. 
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A. CAUDILL v. NOAH WADE MoNEIL AND WIFE, ALMA 8. MoNEIL; 
N. P. MYERS AND MIRS. DAPHNA M. MoNEIL. 

(Filed 14 January, 1959.) 

1. Boundaries 8 9- 
A description in a deed to part  of a tract of land which gives certain 

corners and lines and then directs "then east a suflcient distance to 
divide" the land equally, thence south to a road and thence along defi- 
nite lines to the beginning, so a s  to include one half the tract, i s  held 
to  require the division of the land by area rather than by value and  is 
a sufficient description if the dividing line can be established by mathe- 
matical computation, and the exclusion of testimony of the court sur- 
veyor that  he had ascertained the dividing line by computation and the 
running of the remaining calls in the description, was error. 

2. Boundaries 8 6- 
It is not com'petent to use a junior deed from the common grantor for 

the purpose of locating the boundaries of the senior deed. 

APPEAL by plaintiff from Crissman, J., April-May Term, 1958, of 
WILKES. 

This is a processioning proceeding. Plaintiff alleged ownership of 
a specifically described tract of land and his location of the disputed 
line. 

Defendants denied plaintiff's ownership. They alleged they were 
the owners of a tract specifically describtd in a deed to them. They 
also asserted title by adverse possession. Surveyors were appointed 
as required by statute. They surveyed the respective contentions and 
made and filed a map showing land claimed by plaintiff, land claimed 
by defendants, and the respective contentions as to the location of 
the line dividing the properties. Only one boundary is in controversy. 

On the trial in the Superior Court it was "stipulated that  both 
parties received their title from a common source and that  the com- 
mon grantors were M. D. Reeves and wife A. C. Reeves." Plaintiff's 
deed from M. D. Reeves and wife is dated 8 November 1912 and 
was recorded 3 March 1913. The record does not disclose the date 
of the deed under which defendants claim title. It is da ted  in the 
brief for plaintiff appellant that  his is the senior title from the com- 
mon source. We understand from the oral argument and the brief of 
defendant appellees this t o  be conceded. 

Plaintiff offered in evidence the deed to him from M. D. Reeves 
and wife dated and recorded as aforesaid. He then proposed to show 
by the court surveyor the location of the several lines called for in 
that deed. The court was of the opinion that the description was so 
vague and uncertain that  par01 evidence could not be offered for the 
purpose of establishing its boundaries and was such rts "to make it 
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impossible to  locate the north-south dividing line between petitioner 
and respondents." He thereupon rendered judgment fixing the loca- 
tion of the dividing line in accordance wit,h the contention of defend- 
ants. 

Ralph Davis and McElwee & Ferree for plaintiff, appellant. 
Whicker & Whicker for defendant appellees. 

RODMAN, J. The several assignments of error present only one 
question: Does the description in the deed to plaintiff furnish infor- 
mation which will permit an informed person to locate on the ground 
the corners called for? 

The description in the deed to plaintiff reads: 
"BEGINNING on a White Oak M. C. Reeves' southwest corner 

running northward with the Gregory Road to the Hunt Road west 
with the Hunt Road t o  the C. M. Dearman corner, then with C .  M. 
Dearman's line to  L. Wood's line, then with said line to  M. D .  Reevw 
and L. Wood's Pine corner, then east a suffioient distance t o  divide 
the M. D.  Reeves land equally, thence south with an agreed line to 
the Hunt Road, thence southeast an agreed line to J. S. Pendry line, 
thence with the said Pendry's line back to beginning, including ten 
acrcs on the south side of the Hunt Road and including one half of 
the 14. D.  Reeves land." 

The asserted vagueness grows out of the call "then east a sufficient 
distance to divide the M. D.  Reeves land equally." It is plaintiff's 
position that this language and the concluding clause of the descrip- 
tion, "including one half of the M. D.  Reeves land," means one half 
in area. Based on this interpretation plaintiff offered in evidence a 
deed from W. U. Higgins to  M. D .  Reeves dated 5 April 1904, recorded 
6 December 1904. He  then offered evidence by the court surveyor 
tending to establish the boundaries of that tract and the fact that i t  
was known as the M. D.  Reeves land. 

The land described in the deed from Higgins to Reeves covers the 
land claimed by plaintiff and the land claimed by defendants, and 
these claims cover all of the land described in the Higgins-Reeves 
deed. The surveyor testified that  he knew each of the boundaries 
called for in that  deed and had a t  one time or another surveyed each 
of the lines called for. He further testified that he had surveyed the 
land claimed by plaintiff from its beginning corner "to M. D.  Reevss 
and L. Wood's Pine corner" as called for in plaintiff's deed. He knew 
each of these calls; they were correctly located on the court map; he 
had surveyed the calls "with an agreed line to the Hunt Road, +thence 
southeast" etc., as directed in the deed, to the beginning. Plaintiff 
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then proposed to show by the court surveyor that he had computed 
the acreage of the M. D. Reeves land as described in the deed from 
Higgins and could, by the computation, determine how far east it 
would be necessary to go to divide the M. D. Reeves land equally as 
to area by running in accordance with the remaining calls to the be- 
ginning. This evidence offered by plaintiff was excluded. 

We cannot concur in the view expressed by defendants that  the 
meaning of the language "a sufficient distance to divide the M. D. 
Reeves land equally" is, when supplemented by the language "in- 
cluding one half of the M. D. Reeves land," fairly susceptible of two 
interpretations: one, a division based on value; the other, a division 
based on area; and because of these two permissible interpretations 
i t  is not possible to determine what property is intended to  be de- 
scribed. 

The deed to plaintiff recites a substantial consideration. Presum- 
ably the grantor intended to convey a readily identifiable parcel of 
land-not something almost certain to produce controversy in the 
future. That intent should be given effect if possible. Duckett v. Lyda, 
223 N.C. 356, 26 S.E. 2d 918; Lee v. Barefoot, 196 N.C. 107, 144 S.E. 
547. The deed first says: "to divide the M. D. Reeves land equally," 
and having completed the description and in the place usually given 
to  the area of the property conveyed, says "one half of the M. D. 
Reeves land." If value had been intended, why not direct the surveyor 
to run the line so as to convey land worth $1625, the consideration 
paid? Fairly interpreted, we have no doubt of grantor's intention t o  
convey one half in area nor do we doubt the sufficiency of the language 
to appropriately express that intent. 

Given that meaning it was, the surveyor testified, a mere matter 
of mathematical computation to determine the location of the line 
necessary to  divide the land described in the deed from Higgins to 
Reeves in two parts of equal areas. That this can be done can be 
readily demonstrated graphically. Since the missing line could be de- 
termined by calculation, the description was sufficient. Oxford v. 
White, 95 N C.  525; Warren v. Malcelll, 85 N.C. 12. 

Holding as we do that the description is not void as a matter of 
law, i t  follows that evidence to show the location of the various cor- 
ners to  be as plaintiff oontended was competent. It would not be mm- 
petent to use a junior deed fnom the common grantor for the purpose 
of locating the boundaries of plaintiff's land. Coffey v. Greer, 241 
N.C. 741, 86 S.E. 2d 441, and cases cited. 

Reversed, 
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STATE v. THE0 BELL. 

(Piled 14 January, 1969.) 

1. Criminal Law 8 7- 
Where defendant's wife testifies in his behalf, she is subject to be 

cross-examined to the same exten,t as  if unrelated to him. G.S. 8-57. 

a. criminal Law § 8P-- 

A witness for defendant may be cross-examined as  to unrelated crim- 
inal offenses committed by her for the purpose of impeaching her credi- 
bility. 

3. Criminal Law 80- 
Even when defendant puts his character in evidence, the State may 

not, by cross-examination or otherwise, show his bad character by evi- 
dence that  defendant had committed an unrelated, separate and distinct 
criminal offense, and certainly may not do so when defendant does not 
put his character in evidence. 

4. Criminal Law 8 34: Intoxicating Liquor 5 1 2 -  
Where defendant is charged with possession of non,taxpaid whiskey 

and with possession for the purpose of sale, evidence that  defendant had 
nontaxpaid whiskey in his possession on a date some nine months after 
the offense for which defendant was being tried is irrelevant and in- 
competent, nor is such evidence admissible to prove quo animo, since 
mere proof of unlawful possession a t  one time is not relevant to whether 
his possession a t  another time was for the purpose of sale, notwith- 
standing that his possession on such other occasion would constitute 
p r i m a  facie evidence in a separate criminal pmeecution tha t  the pas- 
session mas for the purpose of sale. 

APPEAL by defendant from Sharp, Special Judge, August Term, 
1958, of HARNETT. 

Criminal prosecution, tried de novo on defendant's appeal from 
Recorder's Court of Dunn on original warrant charging that  de- 
fendant on November 20, 1957, unlawfully (1) had in his possession 
a quantity of nontaxpaid whiskey, and (2) had it  in his possession 
for the purpose of sale, wherein the jury returned a verdict of "Guilty 
on both counts." 

On the verdict, as related to  each count, the court pronounced a 
separate judgment imposing a prison sentence of 18 months, the two 
sentences t o  run concurrently. 

Defendant excepted and appealed, assigning as error the admission, 
over his objection, of testimony elicited by the solicitor in his cross- 
examination of defendant'e wife. 
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Attorney General Seawell and Assistant Attorney General McGal- 
liard, for the State. 

Young & Taylor for defendant, appellant. 

BOBBITT, J. Evidence offered by the State tended to show: On 
the night of November 20, 1957, police officers of Dunn went to  de- 
fendant's home. A search warrant was served on Edna Bell, defend- 
ant's wife. Upon search, they found eight half-gallon jars of nontax- 
paid whiskey. Ten or twelve unidentified persons (men and women) 
were in the house with Edna Bell. The officers did not know any of 
them or whether any lived there. Defendant was not a t  home when 
the search was made. The officers arrested Edna Bell. Some ten or 
fifteen minutes after her arrival a t  the police station, defendant vol- 
untarily came to the police station and said, "It's my whiskey" and 
''it wasn't hers." 

Defendant did not testify. The only witness offered by defendant 
was Edna Bell, his wife. 

Edna Bell testified that  she "was going to have a party"; that she 
had bought the whiskey; that her father had given her the $12.00 
she used for that purpose; that defendant had no knowledge of what 
she had done; and that defendant was a t  work, not a t  home, when 
the whiskey was brought in. On cross-examination, she testified that 
she had pleaded guilty in the Recorder's Court of Dunn to "having 
this whiskey," but later gave notice of appeal. (The record is silent as 
to the judgment of the Recorder's Court in Edna Bell's case and as 
to disposition of her case in the superior court.) 

The further cross-examination of Edna Bell includes the following: 
"Q. Did you say this was the first whiskey that ever went t o  your 

house? A. Yes. Q. Have you had any there since, nontaxpaid whiskey? 
(Objection; overruled; Exception No. 1) A. I haven't had any. Q. 
You haven't? A. No. Q. But your husband has, hasn't he? (Objection; 
overruled; Exception No. 2) A. That was his. I don't know how much 
whiskey they found in my house two weeks ago, because what they 
found was his. I t  wasn't mine." 

While the record does not show the date of trial, the trial term 
began August 25, 19.58. Defendant was on trial for an offense alleged 
to have been committed on November 20, 1957. 

If the defendant, as testified by his wife, had nontaxpaid whiskey 
in his possession in August, 1958, he was then guilty of a separate 
criminal offense, to wit, a violation of G.S. 18-48. S. v .  Cofield, 247 
N.C. 185, 189, 100 S.E. 2d 355, and cases ritm-j. 

G.S. 8-57, in pertinenit part, provides: "The husband or wife of 
the defendant, in all criminal aations or proceedings, shall be a com- 
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petent witness for the defendant, . . . Every such person examined as 
a witness shall be subject to  be cross-examined as are other witness- 
es." When Edna Bell was examined as a witness for defendant, she 
was subject to  be cross-examined to the same extent as if unrelated 
t o  him. 8. v. Tola, 222 N.C. 406, 23 S.E. 2d 321, and cases cited. 
(Note: Ch. 1036, Session Laws of 1957, does not affect the quoted 
portions of G.S. 8-57, but rewrites only the fourth sentence thereof.) 

If based on information and asked in good faith, (compare S. v. 
Phillips, 240 N.C. 516, 82 S.E. 2d 762), i t  was permissible for the 
solicitor to  ask Edna Bell concerning her unrelated criminal offenses 
for the purpose of impeaching her credibility. S ,  v. Neal, 222 N.C. 
546, 23 S.E. 2d 911; S. 21. Conner, 244 N.C. 109, 92 S.E. 2d 668. "The 
primary purpose of impeachment is to reduce or discount the credi- 
bility of a witness for the purpose of inducing the jury to  give less 
weight to  his testimony in arriving a t  the ultimate facts in the case." 
S. v. Selson, 200 N.C. 69, 156 S.E. 154. Assignment of error based on 
Exception No. 1 is untenable. The question was permissible. More- 
over, the answer was in the negative. 

Assignment of error based on Exception No. 2 presents a different 
question. Criminal conduct of defendant in August, 1958, some nine 
months after the alleged criminal offense for which defendant was 
being tried, had no relation t o  the credibility of Edna Bell. The pro- 
bative force of this testimony was to show that  defendant in August, 
1968, had committed an unrelated, separate and distinct, criminal 
offense. 

Edna Bell did not testify to defendant's good character. When a 
defendant avails himself of his right to  offer evidence of his good 
character, "the State can introduce evidence of bad character, but 
cannot, by cross-examination or otherwise, offer evidence as t o  par- 
ticular acts of misconduct." S.  v. Holly, 155 N.C. 485, 71 S.E. 450; 
5'. v. Adam,  193 N.C. 581, 137 S.E. 657; S. v. Phillips, supra, (527). 
A fortiori, when, as here, a defendant does not put his character in 
issue, the State cannot, "by cross-examination or otherwise," offer 
evidence to show that defendant committed an unrelated, separate 
and distinct, criminal offense. 

"The general rule is that in a prosecution for a particular crime, 
the State cannot offer evidence tending to show that  the accused has 
committed another distinct, independent, or separate offense." S .  v. 
McClain, 240 N.C. 171, 81 S.E. 2d 364, where Ervin, J., citing prior 
cases, discusses fully the general rule and the exceptions. Nothing in 
this record suffices to take this case out of the general rule. 

This criminal prosecution is based on a warrant issued November 
21, 1957. Certainly, S .  v. Colson, 222 N.C. 28, 21 S.E. 2d 808, cited 
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by the State, does not support the view that  defendant could be con- 
victed on this warrant for what occurred in August, 1958. 

The crucial issue was whether the nontaxpaid whiskey found on 
November 20, 1957, was in possession of defendant or in possession 
of Edna Bell. The fact that defendant had nontaxpaid whiskey in 
his possession in August, 1958, was not, relevant to this issue. 

Even so, the State contends that testimony as to what occurred in 
August, 1958, was admissible to  prove quo animo, that is, that de- 
fendant had possession of nontaxpaid whiskey on November 20, 1957, 
for the purpose of sale. In  support of this contention, the State cites 
S. v. Simons, 178 N.C. 679, 100 S.E. 239; S, v. Crouse, 182 N.C. 
835, 108 S.E. 911; S. v. Colson, supra, where, in criminal prosecu- 
tions for possession of whiskey for the purpose of sale, evidence tend- 
ing t o  show that  the defendant either had sold whiskey on other oc- 
casions or was involved on other occasions in the construction or oper- 
ation of a still for the manufacture thereof, was held admissible. 

Here, if defendant had nontaxpaid whiskey in his possession in 
August, 1958, there is no evidence that he either sold it or that his 
possession was for the purpose of sale. Under G.S.18-11, proof of de- 
fendant's unlawful possession of nontaxpaid whiskey in August, 1958, 
would constitute prima facie evidence in a separate criminal prose- 
cution based on the transaction of August, 1958, that his possession 
was for the purpose of sale; but proof of unlawful possession of non- 
taxpaid liquor in .4ugust, 1958, standing alone, while a criminal of- 
fense, is not relevant to whether his possession, if any, on November 
20, 1957, was for *the purpose of sale. 

Our conclusion is that,  since the only probative force of the testi- 
mony that  defendant in August, 1958, unlawfully had nontaxpaid 
whiskey in his possession, was to show that he then committed a 
separate criminal offense, its admission, over defendant's objection, 
was erroneous and prejudicial. 

I t  is noted that the basis of decision is that the testimony was in- 
admissible, independent of the circumstance that it was given by de- 
fendant's wife. 

New trial. 
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HAROLD SUITS v. OLD EQUITY L I F E  INSURANCE COMPANY. 

(Filed 14 January, 1959.) 

1. Trial Q 10- 
The sufficiency of the evidence to require the submission of an issue 

to the jury is a question of law for the court. 

2. Insurance b 20- 
Where the policy in one part provides benefit8 for nonconfining total 

disability and total loss of time, and in another part provides additional 
benefits if such disability confines insured continuously within doors, 
insured, in order to qualify for the additional benefits, must show that  
his total disability and total loss of time. during the period claimed, 
confined him "continuously withindoors" within the language of the 
policy construed liberally in favor of insured. 

3. Insurance 8 3- 
While a policy of irnsurance will be liberally construed in favor of 

insured, the courts cannot revise the contract of the parties or strike 
out any of its provisions. 

4. Contracb § lZ-- 
When competent parties contract a t  arms length upon a lawful sub- 

ject, the courts must construe the agreen~elit as written by the parties. 

5. Insurance § 29- 

Where, in a suit to recover additional benefits provided by the policy 
if insured's total disability should continuously confine insured within- 
doors, insured's evidence discloses that during the period in question 
he enrolled as  a graduate student a t  a university 35 miles distant, drove 
to and from the university and attended classes three times a week un- 
aided, drove his car on personal errands and on pleasure trips, etc., non- 
suit should be entered, motwithstanding insured's evidence that  he was 
paralyzed from the lower abdomen down and suffered total disability 
and loss of time. 

APPEAL by defendant from Phillips, J., February 24, 1958 Term, 
GUILFORD Superior Court (Greensboro Division 1 .  

Civil action t o  recover insurance benefits under the following pro- 
vision of the defendant's policy: 

"PART H. CONFINING DISABILITY BENEFITS--$50.- 
00 MONTHLY FOR LIFE.-If injury or sickness confines 
the insured continuously withindoors for one day or more and 
requires regular treatments therein by a legally qualified 
physician or surgeon, the company will Day, commencing with 
the first such treatment, benefits a t  the rate of $50.00 per 
month so long as such confinement remains continuous, pro- 
vided said injury or sickness causes total disability and neces- 
sitates total loss of time." 
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The plaintiff was seriously injured in an automobile accident on 
Novemlber 1, 1952. The injuries resulted in complete paralysis from 
the lower abdomen downward. The paraplegia from which the plain- 
tiff is suffering as a result of his injury will continue for the remainder 
of his life. He  cannot dress or undress, go to  bed or get up without 
assistance. He uses a ~pecial  hospital bed in his father's home. Elimi- 
nation is artificial and special aids and equipment are necessary t o  
take care of bodily needs. After several months in the hospital, the 
plaintiff attended a rehabilitation center. By the use of crutches and 
artificial leg braces, and specially fitted shoes, he is able t o  walk 
short distances without help. He has an automobile with special hand 
controls which he is licensed t o  and does drive. 

The defendant paid monthly benefits under H from the date of the 
injury until February 1, 1955, and thereafter declined t o  make fur- 
ther payments, although under another provision of the policy the 
defendant paid the maximum benefits for the total loss of use of both 
feet. In  addition to Par t  H, the policy, under Par t  I, provided pay- 
ment for nonconfining sickness or injury. The defendant coutends 
that  since February, 1955, the plaintiff's injury was no longer con- 
tinuously confining indoors as contemplated by the policy. 

The plaintiff testified in substance that  upon release from the hos- 
pital in the Summer of 1953 he attended a rehabilitation center where 
the braces and special shoes were fitted, and by means of these and 
crutches he was taught to maneuver his feet and legs, and after gradu- 
ally building up the strength in his arms he learned to walk. He  was 
taught to  drive a specially equipped automobile, and by the use of 
his braces and crutches he was able to  get in and out of it, although 
not without difficulty. He must h a w  assistance always, to  put on 
and take off the braces and shoes. 

In  February, 1955, the plaintiff enrolled as a graduate student st 
the University of North Carolina. H e  drove from his home in Liberty 
to  Chapel Hill, a distance of 35 miles, and returned three days each 
week during the regular sessions. He was absent from home during 
his attendance a t  the University on an average of 5% to 6% hours 
per day. By the use of his braces and crutches, he was able t o  walk 
from his parking place near the English building to  his classes. I n  
1957 he received his M. A. Degree in English. He  drives t o  church, 
to  the store, to the barber-shop, to the doctor's office, and to nearby 
towns. Twice he has visited Currituck County, a distance of about 
300 miles, accompanied by his mother who did about one-third of 
the driving. On each visit he spent one night only. At all other times 
he has returned to his father's home a t  night where his parents can 
assist him and administer to his needs. His body must be bathed 
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frequently to prevent bedsores. 
The plaintiff has been unable to secure a position as a teacher, al- 

though he has made some effort to do so. The doctors classify him 
as permanently and totally disabled. His attendance a t  the Univcrsity 
was with the approval of his doctors and recommended by thc re- 
habilitation center. Since graduation he has driven back to Chapel 
Hill on six or seven occasions, to Pinchurst, t o  High Point, to Dur- 
ham, and other places for pleasure. He teaches Sunday School with 
the exception of one Sunday in cach month. 

The defendant did not offer evidence. I ts  motion for judgment of 
involuntary nonsuit was overruled. Appropriate issues were submittcd 
to and answered by the jury in favor of the plaintiff. From judgment 
on the verdict, the defendant appealed. 

McLendon, Brim, Holderness & Brooks, By:  G. Neil Daniels, f lu- 
bert Humphrey for defendant, appellant. 

Smith, Moore, Smith, Schell & Hunter, By:  Bynum M. Hunter f o ~  
plaintiff, appellee. 

HIGGINS, J. The defendant has abandoned all assignments of crror 
except No. 9 which presents the question whether the plaintiff's cvi- 
dence, in the light most favorable to him, was sufficient to qualify 
him for further benefits under Part  H of his policy. The question is 
one of law. Ward v.  Smith, 223 N.C. 141, 25 S.E. 2d 463. Thc policy 
issued to the plaintiff by the defendant company is designated "Lifc- 
time Income Protection Policy." Part  A provides for loss or, undcr 
certain conditions, the loss of use of members of the body. Thc dc- 
fendant has paid the maximum benefits for the loss of both fcct. 
Par t  H provides for confining disability benefits. Part I provides for 
nonconfining benefits. Other parts of t l ~ c  policy provide for additional 
benefits not material here. Part H only is involvcd. 

The courts of the several states are not in agrecnlenl in their in- 
terpretation of policy provisions similar to Part H. Some courts ad- 
here to  thc rule of literal construction, even of the indoors provision. 
McFarlane v .  Pacific Mutual Life Ins. Co., 192 Fed. 2d 193(ccrtiorari 
denied, 343 US .  915) ; Reeves zl. Midland Casualty Co., 174 N.W. 473. 
Others, among them our own, adhere to a more liberal intcrprctation, 
treating the lLcontinuously confined withindoors" provision as dc- 
scriptive of the extent of the illness or injury, and a t  the same time 
allowing reasonable deviation from the indoors requirement. (ilenn v.  
Ins. ro . ,  220 N.C. 672, 18 S.E. 2d 113; Duke v. Assurance C'orp., 212 
N.C. GS2, 194 S.E. 91; Thompson v .  Accident Ass'n., 209 N.C. 678, 
IS4 S.E. 695; Wade v. i~Iutual Benefit, 177 S.E. 611; Mutual Benefit 
13 - 240 
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SUITS u. IN~UEANCE Co. 

v.  McDonald, 215 P. 135. Under Part  I the parties provide benefits 
for nonconfining injury which resulted in total disability and total 
loss of time. The difference in the provisions is this: Part  I eliminates 
the confining requirement present in Part  H. 

I n  order, therefore, to qualify for benefits under the confining dis- 
albility clause, i t  is not enough for the policyholder to show regular 
treatment by a qualified physician or surgeon for a totally disabling 
injury resulting in total loss of time. I n  addition, the evidence must 
be such as will permit the reasonable inference under our liberal con- 
struction rule that  the injury "confines the insured continuously with- 
indoors" during the period for which the benefits are claimed. The 
plaintiff's evidence met all except the last requirement. The showing 
of total disability and total loss of time are not enough to make out 
a case if we give any effect to the confinement provision. If the de- 
cisions in Massachusetts Bonding Co. v. Springston, 283 P. 2d 819 
(Okla.) ; Mutual Benefit v. M u v h y ,  193 S.W. 2d 305 (Ark.) ; and 
Occidental Life v. Summons, 271 S.W. 922 (Ark.), have the effect of 
removing the confinement provision, we are unable to follow them. 
I t  is an integral part of the contract the parties made. We cannot re- 
vise it. When competent parties contract st arms length upon a law- 
ful subject, as t o  them the contract is the law of their case. Muse v. 
Metropolitan Life Ins. Co., 193 La. 605, 

It is the purpose and intent of this Court to give a liberal construc- 
tion in favor of the plaintiff to the continuous confinement within- 
doors provision of the policy, but we cannot strike it out. The out- 
side activities of the insured in the Glenn, the Duke, and the Thonzp- 
son cases above referred to  were restricted in time, scope, and field, 
too much so to  bear any true resemblance to those carried on by 
the plaintiff or to constitute a precedent in his favor. 

A reading of the record in this case escites admiration for the 
plaintiff's fortitude and indomitable will. However, giving provision 
H of his policy liberal interpretation in his favor, and strict interpre- 
tation against the insurer, as is om. rule in construing contracts of 
insurance, we reluctantly conclude the plaintiff's activities away from 
home have been too extensive and too regularly carried on for too 
long a time to  permit him to qualify for benefits under the questioned 
provision of the policy. The plaintiff's evidence offered a t  the trial 
(and only briefly sunllnarized in the factual statement) was not sufi- 
cient to bring the plaintiff within the coverage of Part H. The de- 
fendant's assignment of error No. 9 is sustained. The court should 
have allowed the defendant's motion for involuntary nonsuit. 

Reversed. 
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OSBOBNE V.  ICE CO. 

YES. PlLEANOR JOHNSON OgBORNE, WIDOW, ELEANOR JOAN 
OSBORNE, DAUGHTER, 2. T. OSBORNE, DECEASED V. COLONIAL ICE 
COUPANY AND HARTFORD BCOIDENT & INDEMNITY COMPANY. 

(Filed 14 January, 1959.) 

1. Master and Servant g 5M- 
If a Anding of the Industrial Commission is supported by competent 

evidence, the admission of evidence that is without probative value upon 
the question is immaterial. 

8. Evidence g 4+ 
A witness who has been d,uly qualified a s  a n  expert and who has made 

a chemical analysis of a sample of blood taken from the person in 
question shortly after the time in question, is competent to testify as  
to the alcoholic content of the blood and that such percentage of alcohol 
would render such person intoxicated. 

8. Master and Servant 8 55d- 
The findings of fact of the Industrial Commission a r e  conclusive if 

supported by competent evidence, notwithstanding that  the evidence 
would support a contrary finding. 

4. Master and Sewant g 40- 
Findings, supported by evidence, that in overtaking a truck pre- 

ceding him on the highway, his car left skid marks for 78 feet straight 
in a line forward and then skid marks sideways across the center of 
the highway to his left, and that  his car was strllcli by a car approuch- 
ing from the opposite direction, together with evidence that  his blood 
contained .20 per cent of alcohol, are lreld sufficient to show thmat the ac- 
cident resulted from the employee's violation of a safety statute and 
to support the finding of the Industrial Commission that the employee's 
injury and death was occasioned by his intoxication, and judgment drny- 
ing compensation is afflrmed. 

APPEAL by plaintiffs from Preyer, J., January 10, 1958 Civil Term, 
GUILPOHD Superior Court (Greensboro Division). 

This proceeding originated before the North Carolina Industrial 
Commission upon the claim filed by the dependente of Z. T. Osborne 
for con~pcnsation as the result of his death in an industrial accident. 
The parties stipulated (1) the employer-employee relationship exist- 
ed, (2j the parties were subject to  the Workmen's Compensation Act, 
(3) the Hartford Accident & Indemnity Company was the insurance 
carrier on the risk a t  the time of the accident, February 18, 1954; 
(4) the employee's average weekly wage was $140.38. 

The Virginia Industrial Commission held a hearing on June 2, 
1955, a t  Rocky Mount, Virginia, and certified t o  the North Carolina 
Industrial Commission a transcript of the evidence taken a t  the hear- 
ing. The evidence taken there involved a charge of reckless driving 
on the Virginia highways. Witnesses testified in their opinion Osborne 
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was under the influence of liquor a t  about 11:30 a. m. Others were of 
the opinion that  he was not intoxicated. Those who saw him a t  the 
time he left Rocky Mount, Virginia, about 2:30 p. m. were of the 
opinion that  a t  that  time he was sober. 

According to  the evidence introduced a t  a hearing in Greensboro 
before Commissioner Gibbs, Z, T. Osborne, the employee, driving an 
automobile south on highway No. 220, obout three miles from the 
Greensboro city limits a t  about 6:30 p, m., attempted t o  pass a truck 
going in the same direction (south), skidded his automobile across 
the center line of the highway in front, and in the path, of a car 
driven north by Jimmie Wilson. The two cars collided in the east 
lane obout opposite the truck. The Osborne car left skid marks in a 
straight line south for 75 feet and then skid marks turning abruptly 
to  .the left across the center of the highway and into Wilson's proper 
lane of traffic. Osborne, who was alone in his car, received injuries 
from which he died on the way to  the hospital. 

The body was taken from the hospital to a funeral home to be 
prepared for burial. Within a short time after death Dr. Harvey, the 
Guilford County Coroner, procured about three ounces of blood from 
the employee's veins. He  kept this bottle in a Frigidaire until next 
morning, then delivered it to R. B. Davis, Jr., a chemist. After analy- 
sis, Mr. Davis, found by the Commission and the Court to be an ex- 
pert in chemistry, haemotology, and clinical technology, testified that  
his training and experience had been such as to enable him to  qualify 
as an expert and to  give an opinion as to the effect on intoxication of 
alcohol in the blood stream. He testified that  analysis of the speci- 
men delivered to  him by Dr. Harvey showed the presence of 0.20 per 
cent of alcohol in the blood and that the presence of such an amount 
sliowed intoxication. 

Commissioner Gibbs found all facts in favor of the claimants, ex- 
cept No. 14: 

"That Z. T.  Osborne was intoxicated a t  the time of his said in- 
jury resulting in his death; that his intoxication was the sole 
proximate cause of his attempting to pass the truck on the oc- 
casion herein complained of, of the manner in which he was 
driving his automobile a t  said time, and of the resulting colli- 
sion with the automobile driven by Jimmy Wilson; and that 
his said injury, resulting in his death, was occasioned by said in- 
toxication." 

Upon Finding No. 14, Commissioner Gibbs made an award denying 
the claim. The plaintiffs petitioned for a review by the full Commis- 
sion which by a 2-1 vote (Chairman Bean dissenting) adopted as its 
own the findings, conclusions and award of Commissioner Gibbs. The 
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petitioners appealed to the Superior Court of Guilford County upon 
exceptions duly filed. The judge of the superior court overruled the 
exceptions, affirmed and approved the full Commission's findings, 
conclusions, and award. The plaintiffs appealed. 

Thomas Turner, Jordan, Wright & Hanson for plaintiffs, appellants. 
Adams, Kleemeier & Hagan, By: Charles T. Hagan, Jr., for de- 

fendant, appellee. 

HIGGINS, J. The plaintiffs' assignments of error, as stated in their 
brief, present three questions: (1) Does the testimony tending to 
show an individual was intoxicated at 11:30 a. m. have any probative 
value as to whether the same individual was intoxicated a t  6:30 p. m. 
the same day? (2) I s  evidence of chemioal analysis of the blood alone 
sufficient upon which to base a finding that the deceased was intoxi- 
cated? (3) I s  there sufficient competent evidence to support the find- 
ings that the deceased was intoxicated a t  the time of the accident, 
and if so, is there sufficient competent evidence to support the find- 
ing that the intoxication of the deceased occasioned the accident in 
which he was killed? 

In answer to the first question, under the facts of this case, the 
Court has doubt as to the probative value of testimony of intoxica- 
tion a t  11 :3O a. m. upon the issue of intoxication a t  6:30 p. m., espe- 
cially in view of the evidence the subject was sober a t  2:30 p.m. 
However, the admission of evidence that is without probative value 
is not fatal in a proceeding of thils character. The question is whether 
the finding of intoxication a t  6:30 p. m. is supported by competent 
evidence. Bradsher v. Morton, 249 N.C. 236. Pitman v. Carpenter, 
247 N.C. 63, 100 S.E. 2d 231; Blalock v. Durham, 244 N.C. 208, 92 
S.E. 2d 758; State v. Kelly, 227 N.C. 62, 40 S.E. 2d 454. 

The decisions of this Court are to the effect t.he percentage of al- 
cohol in the blood stream is competent evidence on the question of 
intoxication. Davis, the chemist, qualified as an expert in the field 
of chemical analysis; and haemotology (blood analysis). His knowl- 
edge and experience have been such as to enable him to testify as to 
the effect of various percentages of alcohol in the blood stream in 
producing intoxication. He testified that  0.20 per cent of alcohol in 
the blood stream will produce intoxication. He analyzed the blood 
sample delivered to him by Dr. Harvey. I t  contained 0.20 per cent 
of alcohol. In his opinion the victim, because of the presence of that 
percentage of alcohol, was intoxicated. Such evidence is sufficient to 
support the Industrial Commission's finding to that effect. State v. 
Moore, 245 N.C. 158, 95 S.E. 2d 548; State v. Henderson, 245 N.C. 
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165, 95 d.E. 2d 594; State v. Willard, 241 N.C. 259, 84 S.E. 2d 899; 
see also, Stnte v .  ('ollins, 247 N.C. 244, 100 S.E. 2d 489. A finding by 
the Industrial Colnlnission, if supported by competent evidence, is 
binding on the superior court judge who reviews the case and is like- 
wise binding on this Court on the appeal. Blalock v. Durham, supra; 
Brooks v. Carolina Rim & Wheel Co., 213 N.C. 518, 196 S.E. 835. 

I n  answering the third question presented, we call attention to  the 
rule stated in the preceding paragraph. The courts are bound by the 
Commission's findings if supported by competent evidence, even 
though the evidence would have supported a different or contrary 
finding. Determination of disputed questions of fact involves the 
weighing of the evidence, which is a function of the fact finding, and 
not of the reviewing authority. Graham v. N. C. Butane Gas Co., 231 
N.C. 680, 58 S.E. 2d 757; Queen City Coach Co. v. Lee, 218 K.C. 320, 
11 S.E. 2d 341; Mica Co. v. Board of Education, 246 N.C. 714, 100 
S.E. 2d 72. 

The evidence in the case showed that  Osborne left skid marks for 
75 feet in a straight linc forward and then skid marks sidewise across 
the center linc of the highway to his left, with the result the truck 
lie was attempting to pass and his skidding autolnobile blocked both 
lanes of the highway. Wilson's car, in its proper lane, struck Osborne's 
car 011 tlie right-hand side near the middle. The Commission found 
the driver of the skidding car was intoxicated. I n  operating the car 
on tlie highway, he was violating a safety statute. Whether the acci- 
dent was proximately caused by the violation was a question for the 
fact finding body. Cox v. Freight Lines, 236 N.C. 72, 72 S.E. 2d 25; 
Rearuan v. Iluncan, 228 N.C. 600, 46 S.E. 2d 707. 

The evidence in the case afforded sufficient factual support for the 
findings, conclusions, and award of the Industrial Commission. The 
judgnwnt of the Superior Court of Guilford County is 

Affirmed. 

H. B. KOONCE Y. ATLANTIC STATES MOTOR LINES, IKC. 

(Filed 14 January, 1959.) 

1. Compromise and S e t t l e m e n t  
Cdmpromise and settlement is a n  affirmative defense which ordinari- 

ly must be pleaded. 

2. Same- 
Plaintiff employee contended that it  mas agreed that his salary should 

not be reduced but  that  the amount paid him monthly should be reduced 
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and the amounlt of the reduction should accrue and be paid him in a 
lump sum a t  a later time. Defendant employer contended that  the em- 
ployee's salary was merely reduced by the said sum without further 
agreement, and introduced salary checks endorsed and cashed by the 
employee stating that they were in full settlement of all amounts of 
every nature due the payee on the date specified. Held: The acceptance 
of the checks would not preclude the employee from claiming the accrued 
salary unless the checks were accepted in settlement of a disputed ac- 
count, and a n  instruction to this effect is without error. 

3. Master and Servant 8 2b- 
Where the employer contends and oflers evidence to the effect that 

i t  reduced the salary of an employee by R certain slim and that the 
contract thereafter continued without change for the reduced salary, 
and the employee contends and offers evidence to the effect that the 
parties agreed that his salary should not be reduced, but that  i t  should 
be paid part  in cash, and the amount of the reduction should accrue 
and be paid him a t  a later date in a lump sum, and that this agreement 
continued without change, the conflicting evidence raises a n  issue for 
the determination of bhe jury, and further the employee could not be 
limited in his recovery to the last six months of the employment. 

4. Same: Customs and Usages: Evidence 8 3&- 
Plaintiff employee contended that  his salary, under agreement of the 

parties, was to  be paid partly in cash and the balance to accrue and be 
paid in a lump sum a t  a later date, and offered evidence that ou a prior 
occasion a raise in his salary was permitted to accrue and was paid in 
a lump sum a t  a later date. Held:  The prior course of dealing tended to 
corroborate the plaintiff in his claim and was competent for that limit- 
ed purpose. 

APPEAL by defendant from Phillips, J., March 17, 1958 Civil Term, 
GUILFORD Superior Court (High Point Division.) 

Civil action t o  recover $5,750.00 the plaintiff alleged was the bal- 
ance due on his salary. The defendant alleged payment had been made 
in full. The plaintiff testified that  in the Fall of 1953 he was em- 
ployed by the defendant as traffic and rate man on a part-time basis 
a t  $600.00 per month. On January 1, 1954, he entered into a contract 
of full time employment by the defendant a t  $750.00 per month, giv- 
ing up his other employment. His salary was paid through the month 
of July, 1954. The parties are in agreement as t o  the salary and its 
payment through July, 1954. What happened thereafter is in dispute. 

Here is the plaintiff's version: "Mr. H. L. Brinson (Chairman of 
the Board) stopped me one morning . . . and asked me to come by 
his office, and when I went in he called Mr. Joe Brinson (President) 
in, and he wanted to  know . . . how much it took for me to live . . . He 
said that  he wanted to  get me to  just draw $500.00 a month for six 
months and let $250.00 accrue on the books, and a t  the end of that 
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six months period he'd pay me the accrued for six months a t  $250.00 
and put me back on $750.00 per month. His explanation as to why 
he wanted me to do that  was that business was slow and he wanted 
to save every dollar he could right a t  that particular time. . . . I agreed 
to that  with the understanding that I'd go back a t  $750.00 a t  the end 
of six months and get my accrued salary. . . . Mr. Brinson told me 
that he'd put that $250.00 on the books. So in a month or two I look- 
ed a t  the books and checked around, and I found out that  i t  wasn't 
being put on there, so I talked with him about it then. . . . He told 
me the reason he wasn't putting i t  on there was that  he wouid have 
to pay Social Security and withholding tax on it. . . . he had just left 
i t  off the books and would pay it all and settle it all s t  one time. . . . 
after the six months was up, I talked with Mr. Joe Brinson about it 
on several occasions. . . . Joe told me it was going to be paid if it 
was the last thing he ever did, that he would see that I u-as paid 
and I didn't need to worry about it. . . . I talked to  Joe then (June 30, 
1956, when plaintiff left defendant's employment) and he still as- 
sured me that i t  was all right and not t o  worry about it." 

The plaintiff testified over defendant's objection that  he had pre- 
viously worked for the defendant in 1941 or 1942, and that a t  that 
time a raise in salary of $50.00 per month was set up on an accrual 
basis and later paid in a lump sum. At the time the evidence was ad- 
mitted, the court gave the jury the following instructions: "Ladies 
and gentlemen of the jury, accrued pay a t  the diffe~ent time from 
that inentioned in the suit is not to be considered by you as substan- 
tivc evidence in this case. I t  is only for the purpose of showing a sys- 
tem between the plaintiff and the defendant, if i t  does show a system 
of accrual paymen~ts at other times." 

The defendant, in its answer, denied any agrecinent to accrue any 
p ~ r t  of the salary; that  the agreement was for a reduction from 
$750.00 per month to  $500.00 per month; and that no other agreement 
was ever made. 

Here is the defendant's version: R. L. Brinson testified (January 
1, 1954), "Joe and I had a convcrsation with him (plaintiff) and 
hired him a t  $750.00 per month. . . . I had another conversation with 
him about the middle of ,July, 1954. We were losing so much money 
we had to do something with the top executives. So I called him in 
and told him I had to reduce his salary to $500.00 per month, and as 
soon as the company began to make money we'd reinstate his salary, 
reinstate it to $750.00." The witness further stated he never had any 
conversation about any accrual of salary: "That was never mention- 
ed." 

Joe Brinson testified nothing was ever said about accrual of salary 
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and no promise was made to reinstate it. His salary was cut $250.00 
per month. 

The defendant introduced salary checks issued to the plaintiff and 
endorsed and cashed by him. Each check contained the following: 
"This check is given in full settlement of all amounts of every nature 
due the payee named herein to the date specified. The endorsement 
and cashing of the same will constitute an acknowledgment of its cor- 
rectness and a release of all further claims. If incorrect, do not cash, 
but return immediately." 

At the close of all the evidence the defendant renewed its motion 
for nonsuit as to the claim generally, and specifically as to all the 
claim except for six months beginning August 1, 1954. The motions 
were overruled. The jury answered the issue of indebtedness in favor 
of the plaintiff for the full amount of his claim. From the judgment 
on the verdict, the defendant appealed. 

Schoch and Schoch, By: Arch K. Schoch for defendant, appellant. 
Roberson, Haworth R. Reese, By: Horace S. Haworth for plaintiff, 

appellee. 

HIGGINS, J. The defendant urges the judgment of the superior 
court should be reversed upon the ground the plaintiff accepted the 
monthly payment checks, for the entire period involved, with the no- 
tation on each check as set out in the statement of facts, and that 
the acceptance precludes the plaintiff from asserting any further 
claim. The defendant further contends if nonsuit is not warranted, a t  
least a new trial should be awarded for the errors of the trial court 
(1) in denying the motion to  limit recovery to  the six months begin- 
ning August 1, 1954; (2) in permitting the plaintiff to  testify that  the 
parties had a similar accrual arrangement in 1941-42; (3) in giving 
undue emphasis and stress to the plaintiff's contentions and his evi- 
dence In support; (3) other errors in the charge. 

Sharply divergent allegations of the parties and the evidence of 
each in support present a simple question of fact: Whether there was 
an agreement to accrue $250.00 per month of the plaintiff's salary. It 
may be noted that the defendant did not plead accord and satisfac- 
tion of a disputed claim. Ordinarily, such is an affirmative defense 
to be taken advantage of by pleading. Joyner v. Woodard, 201 N.C. 
315, 160 S.E. 288. However, the court in effect gave the defendant the 
benefit of such plea by its charge: "When a creditor receives and col- 
lects a check sent by a debtor upon condition that i t  shall be a settle- 
ment in full of a disputed account, he may not thereafter repudiate 
the condition annexed to the acceptance. . . . All they (defendant) 
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plead is th&t they owe hiin nothing. So you will take this rule of law 
in this case, a check given and received by the creditor which pur- 
ports to be in full of account to date does not conclude the creditor 
accepting i t  from showing that  in fact i t  was not in full unless under 
the principle of accord and satisfaction there had been an acceptance 
of the d e c k  in settlement of a disputed account." Allgood v .  Trust Co., 
242 N.C. 506, 88 S.E. 2d 825; Rosser v. Bynum, 168 N.C. 340, 84 S.E. 
393. 

We perceive no legal distinction between the plaintiff's right to re- 
cover for the first six months beginning August 1, 1954, and his right 
to recover for the full term of his employment. Neither party contends 
there was ever any change in the contract. The plaintiff testified his 
salary was $750.00 per month, $500.00 to be paid in cash and $250.00 
to be accrued; and that  this contract continued without modification 
as long as he worked for the defendant. The defendant, on the other 
hand, offered testimony that the contract for the full term of the 
employment from August 1, 1954, to the time the plaintiff left the 
company, was unchanged; that it was for $500.00 per month, with 
no additional payment to be accrued, or otherwise. So the parties agree 
that no change was made in the contract after August 1, 1954. The 
question was simple. Which party was correct? The answer, whether 
simple or complex, was for the jury. Motion for judgment of nonsuit 
was properly denied. 

The plaintiff testified that on a prior occasion by agreement of the 
parties a raise in his salary was permitted to accrue and was paid in 
a lump suin a t  a later date. This evidence was received by the court 
for the limited purpose of showing a prior arrangement between the 
parties somewhat similar to that now contended for by the plaintiff. 
The prior course of dealing by the parties tended to some extent to 
corroborate the plaintiff in his present claim. The evidence was coinpe- 
tent for that purpose and so limited by the court. 

The defendant's other exceptions, including those to the charge, fail 
to disclose error. The court stated the contentions of the parties, re- 
viewed the evidence thereon, and fairly and impartially applied the 
law to the factual situations as testified to and contended for by the 
parties. In the trial below, there is 

No Error. 



N.C.] FALL TERM, 1958. 

STATE v. JUNIOR TROUTMAN AND ROY BARRETT. 

(Filed 14 January, 1989.) 

1. Criminal L&\v § 99- 
On motion to nonsuit only the evidence favorable to the State need 

be considered. 

a. Arrest and Bail $ 6: Criminal Law 8 9- Evidence held sufficient t o  
be submitted to t h e  jury as t o  defendant's guilt  a s  alder and  abettor. 

Evidence tending to show that both defendants were present when a 
police officer was attempting to make an arrest, that together they fol- 
lowed the officer with the prisoner to the pntrol car, and thnt one of 
the defendants closed the car door to prevent the officer from placing 
his prisoner inside and then kicked the oficer and forced him to re- 
lease the prisoner, and that both defendants immediately thereafter 
joined in an assault on the officer, ia kc,lrl sufficient to be submitted to 
the jury as  to the other defendant on a charge of interfering with the 
officer while he was engaged in the lawful discharge of his official duty 
in arresting the prisoner, since such evidence is sufficient to warrant the 
jury in finding that snch other defendant was present for the purpose 
and with the intention of aiding, encouraging, nnd abetting the first 
defendant. 

3. Criminal Law g 81- 
Where a defendant testifies a t  the tritll. it is competent to cross-er- 

amine him in reference to collvictions ill other criminal cases for the 
purpose of impeaching his credibility as  a witness, the questions not be- 
ing based on mere assumptions or implications. 

4. Assault and  Battery g 16- 
Where, in a prosecution for assault with deadly weapons wi'th intent 

to kill, inflicting serious injury not resulting in death, defendants testify 
that they used no weapons but fought in their self-defense, and thus 
controvert the use of deadly weapons and the intent to kill, the court 
properly instructs the jury a s  to lesser degrees of the offense charged. 

3. Assault and Battery g 17- 
A verdict of guilty of an assault where serious injury is inflicted is 

a sufficient finding of serious damage within the purview of G.S. 14- 
3 3 ( a j  and removes the prosecutions from the limitations under ( b )  
of that statute, so a s  to authorize fine, or imprisonment, or both, in the 
discretion of the court. 

APPEAL by defendants from Shurp,  S. J., June, 1958 Regular Term, 
GASTON Superior Court. 

Criminal prosecutions upon six bills of indictment returned by the 
grand jury. I n  Nos. 1083 and 1088 defendants were separately charg- 
ed with hindering, obstructing, delaying, and interfering with Lowell 
Police Officer Ridley while he was engaged in the lawful discharge of 
his official duty in arresting Jerry Warren for being drunk in a public 
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place in the Town of Lowell. In Nos. 1085 and 1091 the defendants 
were separately charged with the felonious robbery of Officer Ridley 
by assaulting and putting him in fear, and by threats of violence 
did forcefully take from and rob him of a .38-calibre pistol, blackjack, 
and a flashlight. In Nos. 1086 and 1087 the defendants were separate- 
ly charged with felonious assault with deadly weapons-pistol, black- 
jack and flashlightwith intent to kill, inflicting serious injury not 
resulting in death. All the foregoing charges were consolidated and 
tried together. Numerous witnesses testified lboth for the State and 
for the defendants. The defendants te~tified in their own behalf. The 
jury returned verdicts of guilty in Nos. 1083 and 1088, interfering 
with the police officer in the discharge of his duties; and in Kos. 1086 
and 1087 the jury returned verdicts: "Guilty of an assault wherein 
serious injury was inflijcted." In Nos. 1085 and 1091, in which the de- 
fendants were charged with robbery, the jury returned verdicts of 
not guilty. In the cases in which verdicts of guilty were returned, pri- 
son sentences of two years were imposed as to each defendant in cach 
case, to run consecutively. From the judgments, defendants appcaled. 

Malcolm R. Seawell, Attorney General, Claude L. Love, Ass't. At- 
torney General, for the State. 

Mullen, Holland & Cooke, By: Frank P. Cooke for defendants, 
nppellants. 

HIGGINS, J. The defendant Barrett insists the evidence as to him 
in case No. 1083-interfering with an officer-was insufficient to go 
to the jury and that his motion to dismiss should have been allowed. 
The sufficiency of the evidence to go to the jury on the assault charge 
against Barrett and as to both charges against Troutman is not con- 
troverted. In testing the sufficiency of the evidence, only that favor- 
able to the State need be considered. State v .  Norn's, 242 N.C. 17, 86 
S.E. 2d 916; State v .  Ewing, 227 N.C. 535, 42 S.E. 2d 676. 

The State's evidence disclosed that Officer Ridley, on duty and 
in uniform, received two complaints and, in consequence thereof, he 
went to a public place of business on Birch Street in the Town of 
Lowell, about eight o'clock a t  night. The place was operated by Ben 
Davis who carried "a small line of canned goods, assorted drinks, 
and bread." In addition to the defendants, Jerry Warren and Clarence 
Gibson were present in the Davis store. Warren was drunk. On observ- 
ing Warren's condition, Officer Ridley sought to place him under ar- 
rest for being drunk in a public place. The officer, with Warren in 
custody, started to the patrol car outside, but the prisoner braced 
himself against the door facing, and the officer testified, "I couldn't 
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budge him out." As the officer got the prisoner outside and near the 
patrol car, (the defendants having followed) Troutman said, ('Let 
him-let us have him and we'll take him home." The officer replied, 
"No, I have brought him this fa r  and had this much trouble with 
him, I'm going t o  carry him on. . . . Troutman, Barrett, and Gibson 
came up to my car . . . Troutman . . . slammed the door . . . Jerry 
Warren (the prisonor) made a break t o  get away . . . I was holding 
him . . . As wc went in front of Troutman, he threw his foot up in the 
pit of my stomach and grabbed me with both hands . . . Warren got 
aloose and ran . . . They were cussing me there. Roy Barrett and 
Junior Troutman were cussing about using that  damn blackjack." 

Officer Ridley called for help over the police car radio. Then fol- 
lowed a fight in which the defendants took the blackjack, pistol, and 
flashlight from the officer. Barrett, with the blackjack, and Troutman, 
with the gun, assaulted the officer. "I was helpless, and I was trying 
to protect my head, and they beat me down to the ground two or 
three times. . . . They beat me flat on my face on the ground and I 
was lying there and was knocked out for a little bit . . . I was blced- 
ing severely." 

An ambulance carried the officer to  the hospital where he rcmaincd 
six days. He  had cuts about his head and face, one on the back of 
his head required 18 stitches-and one on his lip required four stitches. 
He was unable to work for three weeks. 

Fairly interpreted, the evidence shows Troutman and Barrett wcrc 
together in the Davis store, and, together, they followed the officer 
with his prisoner to the patrol car. Troutman closed the door to pre- 
vent the officer from placing his prisoner inside and then kicked the 
officer and grappled him and forced the release of the prisoner. Then 
both defendants joined in thc assault. The almost instantaneous join- 
der of Barrett in the assault was sufficient to  warrant the jury in find- 
ing Barrett was present with Troutman for the purpose and with the 
intention of aiding, encouraging, and abetting in releasing the prison- 
er and in preventing the officer from pursuing him after his escape. 
The court properly submitted the evidence t o  the jury in Case No. 
1083 against Barrett. State v. Burgess, 245 N.C. 304, 96 S.E. 2d 54; 
State v. Kelly, 243 N.C. 177, 90 S.E. 2d 241. 

The defendant Troutman assigns as error the action of the court 
in permitting the solicitor to  cross-examine him in reference to  con- 
victions against him in other criminal cases. The defendant wss  testi- 
fying as a witness in his own behalf. The impeaching questions were 
relevant and proper as bearing on his credibility as a witness. State 
v. Howie, 213 N.C. 782, 197 S.E. 611; State v. Muslin, 195 N.C. 537, 
143 S.E. 3. Thc case of State v. Phillips, 240 N.C. 516. 82 9.E. 2d 
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762, cited by the defendant, is in nowise authority for the exclusion 
of the evidence elicited by the solicitor on cross-examination of Trout- 
man. I n  the Phillips case, the questions were based on assumptions, 
upon i~nplications, and for that  reason were properly excluded. How- 
ever, an entirely different situation was present in this case. The evi- 
dence elicited on the cross-examination had bearing on tlle weight to 
be given by the jury to the defendant's testimony. 

Finally, the defendants assign as error the action of the court in 
charging the jury that  under the indictments in 1086 and 1087 the 
jury might return one of the following verdicts: (1) Felonious assault; 
(8) assault with a deadly weapon; (3) assault inflicting serious in- 
jury; (4) not guilty. In  cases Nos. 1086 and 1087, the State offered 
evidence auficient to support a verdict of a felony. However, the de- 
fendants had testified, claiming they did not use any weapons; that  
tlicy fought with their hands only in their own self-defense and to 
prevent an unlawful arrest. Thus the evidence as to intent to kill, 
and as to the use of weapons was in conflict. It became the duty of 
the court, therefore, to instruct the jury as to the verdicts of an as- 
sault with n deadly weapon or assault inflicting serious damage. The 
verdicts of "guilty of an assault wherein serious injury is inflicted," 
is a sufficient finding of serious damage to reinow these eases from 
the limitations under (b)  of G.S.14-33 and to permit punishment under 
(a) of that section; that  is, by fine, or imprisonment, or both, in the 
discretion of the court. State v. Gregory, 223 N.C. 415, 27 S.E. 2d 
140, and the numerous cases therein cited. 

The court's charge covered all essential features of the cascs fully 
and accurately, and in the trial we find 

No Error. 

STATE v. JVKIOR TROUTMAN AND ROY RARRETT. 

(Filed 14 January, 1959.) 

1. Criminal IAW e( 133- 
Where sentences against defendants arc not ordered to begin at  the 

espiration of prior sentences imposed upon them, the snhsequent sen- 
tences run concurrently. 

2. Criminal Law 104- 
Where sentences entered against defendants in certain prosecutions 

run concurrently with other sentences theretofore imposwl, and will 
have expired before the expiration of the other sentences, def~ndants 
cannot be prejudiced. 



N.C.] FALL TERM, 1958. 399 

. ~ P ~ E A L  by dcfendants from Pless, J . ,  July, 1958 Term, GASTON 
Superior Court. 

Criininal prosecution upon a bill of indictment charging the dc- 
fendants with the criine of rape. At the time of arraignment the soli- 
citor for the State "iinnounced in open court the State would not seek 
a verdict of guilty of rape, but would seek a verdict of assault with 
intent to coininit rape." The jury returned a verdict of guilty of as- 
sault on a fciuale. From the judgment of not less than 18 months nor 
more than 24 illonths in jail, to be assigned to work on the roads, the 
defendants appealed. 

iMalco1m R. Seawell, Attorney General, Claude L. Love, Ass't. At- 
torney General, for the State. 

Mullen, Holland & Cooke, By:  Fred P. Coolce, for defendants, ap- 
pellants. 

PER CURIAM. In Case No. 149, now before this Court, the same 
defendants appealed from judgments imposing total sentences of four 
years on the roads, and the judgments have this day been upheld. 

The sentences in this case were not ordered to #begin a t  the expira- 
tion of the prior sent,ences, consequently they run concurrently with 
them. By upholding the sentences in this case, the defendants will 
complete serving them before the expiration of the first of the prior 
sentences. The defendants, therefore, are not prejudiced by the judg- 
ment involved in this appeal. Moreover, the assignments of error 
appear to  be without substance. 

No Error. 

STATE 1,. ROBERT J. GRUNDLER. 

( Filed 14 January, 1969.) 

1. Criminal Law 8 148- 
A judge of the Superior Court has authority under G.S. 1-220 to hear 

a motion made within the time allowed to serve case on appeal to set 
aside an order theretofore entered in the action ~acat ing  the appeal 
entries and the abandonment of the appeal. 

2. Criminal Law 8 169: .4ppeal and Enwr 8 5 B -  
Where it appears that the judge below has ruled upon a matter before 

him upon a misapprehension of the law, the cause will be remanded to 
the Superior Court for further hearing in the true legal light. 
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APPEAL by defendant from Frizzelle, J., a t  June 1958 Criminal 
Term, of NEW HANOVER. 

Criminal prosecution upon a bill of indictment, found a t  February 
24, 1958 Term a true bill, charging that Robert J .  Grundler, on the 
first day of February, 1958, with force and arms, a t  and in New Han- 
over County, did, unlawfully, willfully and feloniously, ravish and 
carnally know a certain named female person, by force and against 
her will, against the form of tihe statute in such oase mjade and pro- 
vided and against the peace and dignity of the State, heard in Su- 
perior Court of New Hanover County upon motion of defendant to 
set aside defendant's withdrawal and abandonment of appeal entered 
8 March, 1958. 

Pertinent thereto the record on this appeal shows substantially the 
following: 

1. Upon arraignment in Superior Court on the charge lodged against 
him defendant pleaded not guilty. 

2. At Rlarch 1958 Criminal Term of New Hanover the jury re- 
turned verdict: Defendant is guilty of rape with recommendation of 
life imprisonment. 

3. Judgment was entered March 8, 1958 of said court that  de- 
fendant be confined in the State prison for the term of his natural life. 

4. Defendant made formal motions of procedural nature, to  the de- 
nial of which he excepted, and appeals to the Supreme Court in forma 
pauperis. 

6 .  And as prerequisite to such appeal (a)  defendant executed affi- 
davit, (b )  presented certificate of attorney Aaron Goldberg, counsel 
for defendant, and (c) procured order of the presiding judge, W. H. S. 
Burgwyn, E.  J., dated March 8, 1958, granting to defendark permis- 
sion to  so appeal, and requiring the Board of Commissioners of New 
IIanover County to  obtain and furnish to defendant transcript of pro- 
ceedings, all apparently in full compliance with law- and appointing 
attorney Aaron Goldberg to prosecute said appeal to  Supreme Court 
of North Carolina, for and on behalf of said defendant, and defendant 
was allowed 120 days in which to  serve case on appeal upon the Soli- 
citor. 

And the record shows that on the same date the following was ad- 
dressed t o  

"I&. Aaron Goldberg- 
On behalf of myself and my *on I desire that the appeal taken 
in this case be withdrawn and abandoned. 

William Henry Grundler 
Robert Joseph Grundler" 

pursuant to which the Judge presiding, W. H. S. Burgwyn, E. J., 
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signed an order that  the appeal be abandoned, and "the Clerk is in- 
structed t o  strike said notices of appeal from the minutes of this 
court." 

The record also shows that  thereafter on 10 April, 1958, and with- 
in the time allowed defendant to serve case on appeal as above stated, 
Herbert E. Rosenberg and George Rountree, Jr., as counsel for de- 
fendant gave notice to Solicitor Burncy, of the Fifth Judicial District, 
that, in the Superior Court of New Hanover County a t  the court- 
house in Wilmingbn, N. C., before Judge Frizzelle, halding the courts 
of the Fifth Judicial District, or other Judge lawfully presiding a t  
the designated term of court, they, as counsel for defendant, would 
move and petition the court for an order setting aside the order of 
Judge Burgwyn, vacating t'lie appeal entries allowed by him for the 
reasons stated in the application to set aside the withdrawal and 
abandonment of appeal, copy of which was attached to and made a 
part thereof, and that  said motion and petition would be heard be- 
fore the said Judge a t  certain time a t  the Regular May 1958 Crim- 
inal term of said court, or as soon after said date and time as counsel 
can be heard. 

And the record shows that the Solicitor answered the application 
of defendant, and prayed that it be dismissed. 

The cause corning on for hearing before Judge Frizzelle, upon the 
motion and petition aforcsaid, and being heard upon affidavits filed 
and arguments made that under the provisions of G.S. 1-220 the Judge 
has authority to entertain the motion. However the Judge, being of 
contrary opinion, ordered the motion "dismissed for the reason that  
the court has no jurisdiction or authority under G.S. 1-220 to hear 
the motion, and that the defendant Grundler's sole procedure for re- 
lief is by application to the Supreme Court of North Carolina for a 
writ of certiorari." 

The defendant excepted tlicrrto, and appeals to the Supreme Court 
assigning error. 

Attorney General Senwell, Assistant Attorney General Bruton, for 
the State. 

George Rountree, Jr., Herbert E. Rosenbe~g, Member of New Yorlc 
Bar, for defendant, appellant. 

Edward Norwalk, Member of Ear  of U.  S. Supreme Court, on brief. 

WINBORNE, C. J. This is the determinative question on this ap- 
peal: Did the Judge below err in dismissing application of defendant, 
appellant, on the ground that he had no jurisdiction or authority un- 
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der G.S. 1-220 to hear the motion? The Court is of opinion and holds 
that the ruling is erroneous. 

In  this State it is provided by statute G.S. 15-180 that ((in all cases 
of conviction in the Superior Court for any criminal offense, the de- 
fendant shall have the right to appeal " ++ * ;  and the appeal shall be 
perfected and the case for the Supreme Court settled, as provided 
in civil action." 

And the General Assembly declares that "the judge shall, upon 
such t e r m  as may be just, a t  any time within one year after notice 
thereof, relieve a party from a judgment, order, verdict or other pro- 
ceeding against him through his mistake, inadvertence, surprise, or 
excusable neglect * * * ." 

Considering these statutes in the light of decisions of this Court 
it is held that the judge of Superior Court to whom the application 
of defendant was addressed had the power and duty to hear the mat- 
ter. 

And i t  is uniforinly held by decisions of this Court that where i t  
appears that  the judge be lo^ has ruled upon matter before him upon 
a misapprehension of the law, the cause will be remanded to the Su- 
perior Court for further hearing in the true legal light. See McGill v. 
Lumberton, 215 N.C. 752, 3 S.E. 2d 324, and cases cited including 
S. v. Fuller, 114 N.C. 886, 19 S.E. 797; S. v. Casey, 201 N.C. 620, 
161 S.E. 81; Tickle v. Hobgood, 212 N.C. 762, 194 S.E. 461; Bulloclc 
v. Williams, 213 N.C. 320, 195 S.E. 791; Farris v. Trust C'o., 215 N.C. 
466, 2 S.E. 2d 363. See also numerous cases listed in Shepard's North 
Carolina Citations (215 K.C. 752, headnote 3) .  

For error pointed out this caac is remanded for such further liearing. 
Error and Remanded. 

DR. H. M. SEAWELL AND WIFE, CO!WTANCE T. SEAWELL v. BOONE'S 
MILL FFSHING CLUB, INCORPORATED. 

(Filed 14 January, 1969.) 

1. Ejectment 7- 
Upon defendant's denial of plaintiff's title and defendant's trespass 

in an action for the recovery of land, the burden is on plaintiff to prove 
his title and the trespass of defendant. 

2. Ejectment &3 10- 
Where plaintiff, in an action for the recovery of land, introduces 

deeds establishing a common source of title but fails to offer evidence 
fitting the descriptions in the deeds to the land claimed, nonsuit is 
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proper, since rarely does a deed prore itself as to the identity of the 
land conveyed, but such proof must be effected by evidence d e h m  the 
instrument. 

APPEAL by plaintiff:: fioin Morns ,  J., a t  March Term, 1958, of 
SOHTHAXIPTON. 

Civil action to remove cloud of adverse claim of defendant from 
certain real property, and to  have plaintiffs declared to be the owners 
of same in fee simple free from the claim of defendant. 

As pertinent to this appeal the record shows the following: 
I. ( a )  Plaintiffs allege in their conlplaint in part:  
"3. That  by a deed dated June 1, 1953, recorded in Book 399, page 

90, Northanlpton County Register of Deeds office, Frank B. Meacham 
and Ills wife, Mary Lois l l e a c h a n ~ ,  grantors In said deed conveyed 
to plaintiffs the followmg dewibecl tract of land: 'That  tract of land 
in Occoneechee Township, Zjorthampton County, North Carolina, 
lying on the north side of State and U. S. Highway No. 158, and more 
particularly devrihed' " as there set forth, containing 17.5 acres. 

(b)  Plaintiffs further allegc~ aclverbe claim of defendant. 
(c) And pursuant thereto plaintiff> pray judgment ( a )  Tha t  the 

cloud of said adverse claim of the defendant be removed from the 
said title to said property, and that the plaintiffs be declared the 
owners in fee simple of said propcrty free from the claim of the de- 
fendant; and (b)  for such other and further relief as plaintiffs may 
he justly entitled together with t l ~ e  costs of this action. 

11. Defendant, answering the complaint, while admitting that  
"there is of record in the office of the Register of Deeds of North- 
ampton County in Book 399, at page 90, an instrument purporting 
to  bc a deed from Frank B. Jleachain and his wife, Mary Lois 
Mcacham, to Dr.  hf. H. Seanell and his wife, Constance T .  Seawell," 
and "that according to the clescription" therein "a part of the lands 
therein attempted to be described is covered by the waters of Wheel- 
e r ' ~  Mill Pond," denies all other allegations of the complaint, and 
asserts "that i t  not only claim5 title to the lands covered by the wa- 
ters of said Wheeler's or Boone't Mill Pond, but is the owner and 
in possession thereof." 

Defendant, further answering the complaint, pleads, among other 
bars, to right of plaintiffs to prosecute this action, adverse possession 
of locus in quo for more than forty years. 

IJpon the trial in Superior Court plaintiffs offered in evidence, 
among other things: 

I. Deed recorded in Book 399, page 90, Northampton County Pub- 
lic Registry, from Frank B. Jleacham and wife, Mary Lois Meacham, 
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as parties of first part, to M. H. Seawcll and wife, Constance T. 
Seawell, as parties of thc second part, 1 June, 1953, purporting to 
convey to partics of second part, as tcnants by the entireties, their 
heirs and assigns, thc lands dcscribed in paragraph three of the com- 
plaint, to have and to hold with all privileges thereto belonging "but 
subject to the reservations hereinafter set out," etc. 

2. Deed recorded in Book 327, page 366, Northampton County 
Public Registry from Matt W. Ransom I11 and wife, as parties of 
the first part, to Frank B. Meacharn, as party of the second part, 
dated 29 July, 1944, purporting to convey in fee to parties of the 
second part "the following dcscribed tract or parcel of land: That  
tract of land in Occoneechee Township, Northampton County, North 
Carolina, boundcd on the north by the lands of the estatc of the late 
J. E. Ransom and others; on the east by the run of Wheeler's M i l l  
Swamp; on thc south by Statc Highway No. 48 and the lands of the 
estate of the latc J. E. Ransom, containing 1500 acres, inore or less, 
known as 'Mowfield'." 

3. And plaintiffs offered oral testimony for thc purpose of identify- 
ing the land in controversy. 

Motion of defendant for judgment as of nonsuit was allowed, and 
from judgment in accordance thcrcwith plaintiffs appcal to Supreme 
Court and assign error. 

V. D. Strickland for plaintiffs, appellants. 
George C. Green, Eric Norfleet for defendant, appellee. 

WINBORNE, C. J. The principal assignment of crror presentcd on 
this appeal is based upon exception to the ruling of the trial court in 
granting defendant's motion for judgment as of nonsuit entcred when 
plaintiffs rested their case. 

In this connection, taking the evidcnce offered by the plaintiffs in 
the light most favorable to them, this Court is of opinion, and holds, 
that there is total failure of proof as to location of land sought to be 
recovered by plaintiffs as described in the complaint. And hcnce the 
nonsuit was properly granted. 

When in an action for the recovery of land, as in the present case, 
defendant denies plaintiffs' title and defendant's trespass, nothing 
else appearing, issues of fact arise both as to the title of plaintiffs and 
as to trespass of defendant,- the burden as to each being on plaintiff. 
Williams v. Robertson, 235 N.C. 478, 70 S.E. 2d 692; Mortgage Co. 
v. Barco, 218 N.C. 154, 10 S.E. 2d 642; Smith v. Bason, 227 N.C. 
56, 40 S.E. 2d 451; Locklear v. Oxendine, 233 N.C. 710, 65 S.E. 2d 
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673. See also Paper Co. v. Cedar Works, 239 N.C. 627, 80 S.E. 2d 
665; Tee1 v. Johnson, 228 N.C. 155, 44 S.E. 2d 727. 

I n  such action plaintiff must rely upon the strength of his own title. 
This requirement may be met in various methods which are speci- 
fically set forth in Mobley v. Griffin, 104 N.C. 112, 10 S.E. 142. 

I n  the present action plaintiff undertakes to connect himself with 
a common source of titlc, and to show in himself a better titlc from 
that  source- (the sixth method set out in the Mobley case). 

However, as stated in Skipper v. Yow, 238 N.C. 659, 78 S.E. 2d 
600, opinion by Barnhill, J., later C. J.: "In an ejectment action a 
plaintiff must offer evidence which fits the description contained in 
his deeds to the land claimed- that  is, he must show that the very 
deeds upon which he relies convey, or the descriptions therein con- 
tained embrace within their bounds, the identical land in controversy. 
If one or more of his deeds convey less than the whole, he must show 
that  the land conveycd thereby lies within the bounds, and forms a 
part of the locus in quo. As to the identity of the land conveyed, a 
deed seldom, if ever proves itself. Fitting the description contained 
in the deed to the land in controversy, or vice versa, must be effected 
by evidence dehors the deed," citing Smith v. Fite, 92 N.C. 319; Lock- 
lear v. Oxendine, supra; Linder v. Horne, 237 N.C. 129, 74 S.E. 2d, 
227; Powell v. Mills, 237 N.C. 582, 75 S.E. 2d 759; Self Help Corp. v. 
Brinkley, 215 N.C. 615, 2 S.E. 2d 889. 

Indecd in Smith v. Fite, supra, this Court, through Smith, C. J., 
declared that "Where a party introduces a deed in evidence, which he 
intends t o  be used as color of title, he must prove that  its boundaries 
ewer  the land in dispute, to give efficacy to his possession." And in 
Lochdear v. Oxendine, supra, this Court adds this comment, "in other 
words, tlie plaintiff must not only offer the deed upon which he relies, 
11c must by proof fit the description in the deed to the land it covers 
-in accordance with appropriate law relating to course and distance 
and natural objects called for, as the case may be." And "the general 
rule as t o  this is that  in order to locate a boundary, the lines should 
be run with the calls in the regular order froin a known beginning, 
and the test of reversing in thc progress of the survey should he re- 
sorted to only when the terminus of a call cannot be ascertained by 
running forward, but can be fixed with certainty by running reversely 
the next succeeding line," citing cases. 

Hence other assignments of error require no express consideration. 
and the judgment from which appeal is taken is 

Affirmed. 
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R. M. PENTECOST v. LONNIE RAY. 

(Filed 14 Janimry, 1959.) 

1. Partnership g 1% 
Upon the dissol~~tion of n partnership, either by the partners or by 

the court, the p a r t ~ ~ e r s  nre ~~rsponsible to each other for nn accounting. 

Where, pnrsuui~l to the referee's report, in an action for the dissolu- 
tion of a purtiielxhip, receivers are  appointed to take inventory and to 
sell assets of the purtnership, the property of the partnership is in the 
llands of the court and the partnership is terminated, and another 
reference may not be ordered on the ground that thereafter one of the 
partners had coni~~iel~ced a business of a similar nature and had used 
partnership assets therein and should account therefor, since, if the re- 
ceivers did not take over :~11 of the partnership property, the remedy 
in  to sent1 th~111 I m ~ k  for it or to have its loss accounted for. 

APPEAL by defcntlnnt from Hobgood, J., September, 1958 Civil 
Tern), A L ~ V A S C ' E  Superior Court. 

Civil action instituted November 7, 1953, for dissolution of a part- 
nerdlip and for an accounting. The plaintiff alleged the parties en- 
tered into a partncrshil) for the manufacture of hosiery under the 
name Ray Hosiery Mill; that the partnership operated a t  a loss and 
thc dcfcndant rrfuse(l to dissolve. Plaintiff prayed for dissolution, 
for thc apl)ointmcnt of :I receiver to liquidate under order of the 
cowt.  

Thc defcnd:int, hy nnswcr, denied the partnership, but admitted 
an operating agrcc~nent which was discontinued on July 31, 1953; 
that n 10% of iihout $3,000.00 resulted from the operating arrangement. 

At t l ~ e  AIay Tcrm, 195.5, the superior court ordered a compulsory 
referencc and dircctctl thc referee to conduct a hearing on "all issues, 
both of fact and of law, involved in the above-entitled action," and 
report findings arlrl conclusions. The referee conducted hearings, made 
detailed finding$ of fact, and based thereon concluded: (1) A part- 
ncrship rx i~ tcd  to which the plaintiff contributed $6,494.77, and the 
defendant contri1)utctl $6,967.18; (2 )  the plaintiff owed the partner- 
ship $700.00 in addition to the amount necessary to make him an 
equal owner In thc  partnership business; (3) the partnership had an 
operating low of $4,856.68. The referee further concluded the plain- 
tiff was entltled to have n rc'ccivcr appointed to take charge of the 
assets and dibpose of them. 

The defendant filctl detailed exceptions to  the referee's report which 
wcw sub~equcntly nl)nntloned At the July,  1956 Term, the report of 
tltc I ' C E ~ I E ~ ~  n7:is confirlned and n consent order was entered (1) tha t  
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Paul Messick and Clarence Ross be appointed receivers; (2) that the 
receivers "ascertain and make inventory of the property and assets 
. . . involved in this litigation;" (3) the receivers "are hereby authoriz- 
ed and empowered to sell, either publicly or privately, such property 
as they may ascertain as belonging to the Ray Hosiery Mill and in- 
volved in this action, and report their actions and such sales into 
court." 

The plaintiff on two occasions made application to the superior 
court to  amend the con~plaint to allege the defendant was still opera- 
ting the gartncrship business under a new name and that lie be re- 
quired to account to the plaintiff for the profits. In eacli instancc the 
court entered an order denying the motion, Xo exception was taken. 

At the September Term, 1957, the court entered an order directing 
the receivers to examine the present business now conducted by the 
defendant and to ascertain whether any property of the Ray Hosiery 
Mill as originally operated was in the possession of the defendant; 
and whether the same was being used in the present business. 

The receivers ascertained and listed the assets involved in the liti- 
gation, sold thc same for $700.00, and made report to the court on 
October 5, 1957, and asked that the sale be approved. The receivers 
were Mr. Messick, of counsel for the plaintiff, and Mr. Ross, of 
counsel for the defendant,. They had for distribution about $1,700.00. 
less fees and costs which they had been ordered to pay. 

At the September Term, 1958, the court, "on its own motion, hav- 
ing ordered a reference as hereinafter set forth; and all parties hav- 
ing by proper exceptions duly preserved their right to a jury trial on 
the report of the referee"; . . . Thereupon a new rcferee was appointed 
to : 

"3. Hear the evidence of the parties and determine ( a )  whether 
the defendant, during the pendencjr of this action, has commenced 
a business of a similar nature to  the business of the original part- 
nership, and the nature of said business; (b)  whether the defend- 
ant, pending this action, has commenced another business where- 
in he used any of the property or assets of the original partnership 
and, if so, what property or assets. 
"4. In  the event his findings on either 3 (a )  or 3(h)  above are 
in the affirmative, he will require the defendant to render an ac- 
count of all profits or net earnings from the operation of said new 
business from its inception to  the date of his Report; and will 
hear and determine all exceptions and surcharges, if any, filed to 
said account by the plaintiff." 

To  the foregoing order that the case be again referred, the defendant 
excepted and from it, appealed. 
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Thomas C. Carter, Clarence Ross, Lee TY. Settle for defendant, ap- 
pellant. 

W. D. Madry, Paul Messick, IT7 .  R. Thlton, Jr., for plaintiff, ap- 
pellee. 

HIGGINS, J. If the order appealed froin is permitted to stand, the 
cause has made a circuit tlirougli the legal steps set forth in the state- 
ment of facts and is now only a few degrees off the position it  occupied 
when Judge Sharp ordered i t  referred. The court has been spinning 
its wheels for almost four years. The new order of reference injects 
new questions into the cause and opens the door for a jury trial as to  
matters the plaintiff has sought to inject by unsuccessful attempts to  
amend his complaint. The present situation is this: The plaintiff sued 
for dissolution and accounting. The defendant denied the partnership. 
The court ordered a compulsory reference. The referee found a part- 
nersh~p existed, determined the amount each partner contributed, and 
the amount the plaintiff was due the partnership. The referee found 
that  the partnership had an operating loss of niore than $4,800.00, and 
that the plaintiff was entitled to a dissolution and to an accounting. 
The report was confirmed and no exceptions taken. Receivers were 
appointed, consisting of an attorney of record for each party. The 
receivers sold the assets, collected the accounts, and reported to  the 
court. 

Each partner is responsible to the partnership for what he takes 
from it  as long as it  exists. When the partnership is dissolved, either 
by the partners or by the court, the partners arc responsible to  each 
other for an accounting. Casey v. Granthant, '239 K.C. 122, 79 S.E. 
2d 735. In this case, when the court appointed receivers to take over 
all the assets of the partnership, to liquidate theiii, and to report to  
the court for further orders, the partnership was thus a t  an end. T6e 
partnership property was in the hands of the court. If the receivers 
did not take over all the partnership property, the remedy is to  send 
them back for i t  or to have its loss accounted for. The court may then 
make distribution. There is nothing in the record to warrant a fur- 
ther reference. The superior court should pass on the report of the 
receivers and make distribution if the report is approved. If it  is not 
approved, the court should instruct the receivers wliat further action 
they should take in order to  complete their duties. 

To  the end this may be done, the order appealed from is set aside. 
The case is remanded to the Superior Court of Alamance County for 
disposition as indicated. 

R ~versed. 
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DAVID hf. BRITT, INGRAM P. HEDGPETH, AND P. A. MoRAE, TRUBTEES 
or. TIXE ROBESON BAPTIST ASSOCIATION, AND THE ROBESON 
HAPTIST BBSOCIATION, A VOLUNTARY ASSOCIATION OF BAPTIST 
CHURCHES IN ROBESON COUNTY, NORTH CAROLINA, AND ITS IMMEDIATE EN- 

VIRONS V. THE BAPTIST C,HILDRENnS HOMES OF NORTH CARO- 
IAINA, INC., A NORTH CAROLINA CORPORATION. 

(Filed 14 January, 1969.) 

Appeal and Error 9s 1,- 
The grantors in a deed are necessary parties in an action to construe 

the deed to determine whether it conveyed the fee simple title or con- 
tained a condition subsequent which would defeat the title, and when 
the grantors are not parties, the cause must be remanded. 

APPEAL by defcndant from Biclcett, J., September 1958 Civil Term, 
of ROBESON. 

Plaintiff seeks to  compel defendant to  purchase and pay $100 pur- 
suant to the provisions of a contract for 46.65 acres conveyed t o  their 
predecessors in office by E. L. Odum and wife. A copy of the deed 
to plaintiffs is attached to and made a part of the complaint. The 
grantccs arc named persons, "Trustees of the Robeson Baptist Asso- 
ciation, for the use of church purposes and Christian education among 
the Indians of Robeson County . . ." The consideration recited is "$1.00 
in hand paid and for the interest they have in the better Church ad- 
vantages and Christian education of the Indians of Robeson County 
. . ." The property is conveyed "unto the said parties as Trustees of 
the Robeson Baptist Association and to their successors in office for 
tlic uses abovc mentioned, and none other . . ." 

Defendant admitted the contract and its refusal to  accept the deed 
tendered. It alleged i t  was incorporated for the primary purpose of 
providing "care and christian training of indigent and orphaned chil- 
dren of North Carolina," receiving its principal support from Mis- 
sionary Baptist Cl~urches of North Carolina, including members of 
plaintiff association; the buildings on the property used by plaintiff 
to house Indian orphans were in a bad state of repair, jeopardizing 
the safety and welfare of the children occupying the same; i t  con- 
tracted to purchase, expecting to renovate the existing buildings and, 
if necessary, to erect a new dornlitory, but because plaintiffs had only 
a defeasible fee and could not convey free from the trust set out in 
the deed to plaintiff, i t  had declined to accept the deed tendered and 
pay the purchase price. 

Based on the pleadings and exhibits the court concluded plaintiffs 
could convey in fee simple without restrictions affecting the title, and 
the deed tendered was sufficient for that  purpose. It decreed specific 
perforinancc. Defendant excepted and appealed. 
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Varser, Mclntyre, Henry & Hedgpeth for plaintiff appellees. 
Jones, Reed & Griffin for defendant, appellant. 

RODMAN, J. Appellee's brief states the question for decision as: 
"Does the Odum deed, which conveys the land in question, contain 
a condition subsequent that could defeat the title?" 

The Odums are not parties to this action. They cannot be bound 
without an opportunity to be heard. No matter how laudable the pur- 
pose of the parties to this action, no judicial declaration should be 
iliscie which could have no binding effect, but which might seriously 
rloud and interfere with such rights as the Odums may have. Adhering 
to our practice, klorganton v. Hutton & Bourbonnais Co., 247 N.C. 
666, 101 S.E. 2d 679; Edmondson v. Henderson, 246 N.C. 634, 99 
S.E. 2d 869; Peel v. Moore, 244 N.C. 512, 94 S.E. 2d 491; Cutler v.  
Winfield, 241 N.C. 556, 85 S.E. 2d 913; Story v. Walcott, 240 N.C. 
622, 83 S.E. 2d 498; Thomas v. Reavis, 196 N.C. 254, 145 S.E. 226, 
the judgment appealed from is vacated and the cause remanded to the 
Superior Court where additional parties necessary to a decision may 
be made. 

Remanded. 

BIT,T,Y GENE TAKE v. HARRIS EXPRESS, INCORPORATED, ORIGTNAI. 
DRFEXDAST; ASD FIVELFN R. FREEMAN, ADMINISTRATRIX OF THE 
ESTATE OF 1)ANIF:L VANC'E FREEMAN, ADDITIONAL DEFENDANT. 

(Filed 14 January, 1959.) 

1. Negligence Q lob ( 1 ) - 
If plaintitf's evidence, considered in the light most favorable to him, 

tends to establish 1111 essn~t in l  elements of actionable negligence, nonsuit 
should be denied. 

2. Trial Q 22c- 
Inconsistencies and conflirts in the evidence a r e  to be resolved by the 

jury and do not justify nonsuit. 

8. Automobiles fj 41- 
Plaintiff's evidence tending to show that  the vehicle in which he was 

riding a s  a guest had been brought to a stop to avoid hitting another car 
in the driver's lane of travel opposite a n  intersection, tha t  defendant's 
truck, traveling south in the western lane of the four-lane highway, 
approached from the opposite direction, and suddenly turned left and 
struck the car in which plaintiff was riding, requirea the submission of 
the issue of negligence to the jury, notwithstanding other evidence in- 
consistent and in conflict 'therewith. 
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APPEAL by plaintiff froin Olive, J., March, 1958 Te r~n ,  ROWAN SU- 
perior Court. 

Civil mtion to  recover damages for alleged injuries upon the ground 
the original defendant was guilty of actionable negligence (1) by 
failing to yield to  the car in which the plaintiff was riding as guest 
passenger one-half the travel portion of the highway; (2) by attempt- 
ing to cross to the left into the plaintiff's line of traffic without as- 
certaining the movement could be made in safety; (3)  by failing to 
keep a proper lookout and to keep its vehicle under proper control. 

The original defendant denied negligence and set up as a further 
defense: (1) The plaintiff and the driver of the automobile in which 
he was riding were on a joint venture and were exercising joint con- 
trol over the car, and that thc aocident was tlic result of their ncgli- 
gence becauac of, (1) cxcessive speed, (2) driving on the wrong side 
of the liighway, (3 )  failure to yield one-half the highway to the dc- 
fendant's vehicle, (4 )  attempting to  pass anotllcr vehicle going in the 
same direction when it was unsafe to do so, (5) the negligence and 
contributory negligence of the plaintiff and liis companion were tlie 
proximate or contributory causes of the plaintiff's injury. 

The evidence tended to show the accident occurred on U. S. High- 
way S o .  29 about four miles south of Salisbury a t  about 7:00 p.m. on 
December 2, 1955. No. 29 is an arterial liigllway for traffic north and 
south. The travel portion of tlie highway is concrete and 40 feet wide, 
with four marked traffic lanes-two on the east for north-bound traffic, 
separated by a broken white line; and two on the west for south- 
bound traffic, also separated by a broken white line. Double yellow 
unbroken lines down the middle separate the intcrior lanes. 

Here, su~iimarizcd in part and quoted in part, is thc plaintiff's evi- 
dence: On December 2, 1955, the plaintiff was a guest passenger in 
a Packard automobile driven and owned by D.  V. Freeman. I t  was 
dark and the weather was '(misty." Freeman was driving next to thc 
yellow lincs in the inside lane for north-bound traffic. The road was 
approximately straight both north and south from the point where 
the accidcrit occurred. The airport road intersects with Highway 29 
from the west, forming a T intersection. As the automobile approached 
the airport road intersection, a car with rear lights burning appeared 
to be stopped directly in front of the lanc in which Freeman was driv- 
ing. He applied his brakes and stopped just as the car in front moved 
forward toward Salisbury. The original defendant's heavy truck, driv- 
en by its agent Hilton, "was coming down the highway, cut in across 
the highway when it  hit us. It was in his right-hand lane going south. 
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There was a lane between him and the yellow line. After we stopped 
and I looked out the window, I seen the truck was in that  right-hand 
lane coming down the highway. I don't know that  is when he turned, 
or what, I don't know what was causing it without i t  was vibration. 
I noticed the lights were jumping up and quivering around. Then I 
seen him turn and cut night in the side of the car and hit us. He was 
turning to the left across the highway; turned in the direction of the 
Southern Railway t>racks (,to his left). He ouit out of the isouth-bound 
lane and cut across and hit us in the north-bound lane after we had 
stopped. . . . It was nothing in the path of the truck to prevent it from 
going straight ahead." 

The plaintiff introduced evidence of his injuries resulting from the 
collision and a t  the conclusion of his evidence the court overruled 
the defendants' demurrer thereto. The original defendant introduced 
evidence, renewed its motion, which was allowed. The plaintiff except- 
ed and appealed. 

James L. Woodson, Walter H. Woodson for plaintiff, appellant. 
Helms, Mulliss, McMillan & Johnston, By: Fred B. Helms, W. 

T. Shuford for defendant, Harris Express, Inc., appellee. 

HIGGINS, J. The question presented is whether the evidence was 
sufficient to entitle the plaintiff to have the jury pass on it. "If the evi- 
dence in the light most favorable to plaintiff, giving him the benefit 
of all permissible inferences from it, tends to support all essential 
elements of actionable negligence, then it is sufficient to survive the 
motion to nonsuit." iTfcFalls v. Smith, 249 N.C. 123, 105 S.E. 2d 297; 
Taylor v. Brake, 245 N.C. 553, 96 S.E. 2d 686; Scarborough v. Veneer 
Co., 244 N.C. 1, 92 S.E. 2d 435. 

Inconsistencies and conflicb in the evidence, whether witnesses are 
mistaken or otherwise, truthful or otherwise, are questions of fact to 
be resolved by the fact finding body-the jury. Only a question of 
law is presented by demurrer t o  the evidence or motion to nonsuit. 
Bell 21. Mazwell, 246 K.C. 257, 98 S.E. 2d 33; Keener v .  Beal, 246 
N.C. 247, 98 S.E. 2d 19; Mallette v. Cleaners, 245 N.C. 652, 97 S.E. 
2d 245. 

The plaintiff alleged the defendant, with its own travel lane unob- 
structed, (1) carelessly turned to his left across another south-bound 
traffic lane, crossed the yellow lines into the path of traffic going into 
the opposite direction, and collided with the car in which the plaintiff 
was a guest passenger; that the movement could not be rnade in safety; 
(2) the defendant failed to yield one-half the travel portion of the 
highway; (3) he failed to keep his vehicle under proper control and 
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to  operate i t  carefully under the conditions hhen existing, thus caus- 
ing the accident and the plaintiff's injury. His evidence was sufficient 
to  entitle him to have the jury consider and pass on it. The alIegations 
and the evidence present issues of fact. The court committed error in 
withdrawing the case from the jury. 

Reversed. 

STATE v. RAYMOND WILLIAM BERTRAND. 

(Filed 14 January, 1959.) 

C'riminal Law 5 108- 
The court's statement that it woultl give the jury peremptory instruc- 

tions in the case, together with the court's interrogation of witnesses, 
and recall of the jurors after they had deliberated only fifteen minutes, 
with instructions to them to go back and take a vote, i s  lreld to consti- 
tute prejudicial error, notwithstanding that the court did not give per- 
emptorg instructions, the probable effect on the jnry and not the motive 
of the judge being determinative. 

PARKER, J., dissents. 

APPEAL by defendant from Willianzs, J., January, 1958 Regular 
Trnn, ROBESON Superior Court. 

Criminal prosecution upon a bill indictment charging seduction un- 
dcr promise of marriage. The defendant entered a plea of not guilty. 
The State offered the evidence of the prosecuting witness and other 
corroborating and supporting testimony. The defendant did not offer 
e.-'d 1 ence. 

At the close of the plaintiff's evidence the court announced: ('Gentle- 
men, I shall give the jury peremptory instructions." The defendant 
excepted. The court did not give the peremptory instruction but 
charged in the manner usual in contested criminal cases. After com- 
pleting the charge, the court instructed the jury to retire and to de- 
liberate on its verdict. After the elapse of 15 minutes, the court re- 
called the jurors and inquired if they had arrived a t  a verdict. The 
foreman replied they had just started to  take a vote. 

"Court: Gentlemen, you are to  decide this case from the evidence 
presented and be guided by the instructions of the court as to the 
law. Go back and take your vote." 

The jury returned a verdict of guilty. From the sentence of fire 
years in the State's prison at hard labor, the defendant appealed. 
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Malcolnt B. Seawell, Attorney General, T. W .  Bruton, Ass't. At- 
torney General, for the State. 

J. H. Barrington, Jr., for defendant, appellant. 

HIGGINS, J .  During the progress of trial, the presiding judge asked 
seine of the State's witnesses questions which the defendant contends 
inay have given the jury the inlpression the judge was attempting to  
bolster the State's case. No doubt the experienced and learned judge 
intended only to  clarify rather than to einphasize the State's evidence. 
The court's questions, standing alone, would not be of disturbing im- 
portance. However, the effect of the court's announcement a t  the 
close of the evidence that i t  ~vould give the jury peremptory instruc- 
tions inay not have been removed by the court's failure to  givc t11e:n. 
'rhe announccinent alone rvas calculated to impress the jury with the 
idea either that the evidence failed to  make out a case or that i t  did 
establish an impregntzble one. By a peremptory instruction, the court 
tells the jury how to decide the case. I t  would be unsafe to assu~ne 
that a t  least some of the jurors failed to  grasp the purport of the 
court's statement, or that its effect was lost on them. Added thcrcto 
the court's inquiry about the verdict aftcr 15 minutes deliberntion 
may have bccn taken as a suggestion that  they had wasted cnough 
time on thr case. I t  is impossible to tell, of course, what may be the 
rlcterinining factors in a jury',. verdict. However, tliere is nothing in 
this record from which the jury might reasonably conclude the trial 
judge thought the defendant should bc acquitted. We fear the court, 
I)y the matters liercin discussed. inadwrtently left an impression to 
tlic contrary. The probable effect on the jury and not the inotive of 
the judge determines whether another trial is required. State v. iVeu3- 
ton, 249 N.C. 145, 105 S.E. 2d 437; Stute v. Taylor, 243 N.C. 688, 91 
S.E. 924; State v. Love, 229 N.C. 99, 47 S.E. 2d 712; State v. Ownby, 
146 N.C. 677, 61 S.E. 630. 

Tlic reasons I w e  assigned ilialie it nccessary that  the case be sub- 
iuitted to another jury. 

New Trial. 
PARKER, J. ,  diesents. 
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JOE BARKER SHAW r. Rh3IES (RAYMOND) JOYCE. 

(Piled 14 January, 1939.) 

Animals § 3- 
In this action by a motorist to recover damages suffered when he 

collidetl with a mule when it  sucldenly jumped onto the highway im- 
mediately in front of his car a t  nighttime. evidence tending to show that 
defendant knew that the wire a r o ~ m l  his pasture was old and that t h e  
mule had escaped from the pasture earlier on the day of the collision 
and on the night before the collision, is held sufficient to be submitted 
to the jury on the issue of defendant's negligence in failing to exercise 
reasonable care to keep the animal in restraint. 

APPEAL by plaintiff from Criss?vmn. J., July 1958 Term, of SURRT. 
Plaintiff seeks to  recover damages resulting from a collision between 

defendant's mule and an automobile owned and operated by plaintiff. 
The collision occurred near midnight on 14 August 1947 on Highway 
89. Plaintiff was driving westwarclly towards Mount Airy on his right 
side a t  a >peed approxin~ating 40 m.p.h. The highway was paved. There 
were dirt shoulders on each side of the pavement; a cornfield was on 
the left of the highway, and :z wooded area to the right, with plum 
bushes reaching practically to the highway. When plaintiff was oppo- 
site the plum bushes, the mule. dark in color, suddenly jumped on the 
highway ilnmcdiately in front of and then on plaintiff's automobile. 
The car came to  an abrupt stop. Plaintiff then discovered tha t  the ob- 
ject which struck him was defendant's mule. Plaintiff offered evidence, 
referred to in the opinion, for the purpose of charging defendant, the 
owner, with knowledge tha t  the mule frequented the highway. At  the 
conclusion of plaintiff's evidence, defendant's motion to nonsuit was 
allowed. 

J. 11. Blalock and Edward LV. Swanson for plaintiff, appellant. 
Wilson Barber for defendant, appellee. 

RODMAN, J. The measure of defendant's duty as owner of the mule 
to prevent i t  from roaming on the highway is concisely stated in 
Gardner v. Black, 217 N.C. 573. It is there said: "The liability of the 
owner of animals for permitting them to escape upon public highways, 
in case they do damage t o  travelers or others lawfully thereon, rests 
upon the question whether the keeper is guilty of negligence in per- 
mitting them to escape. I n  such case the same rule in regard to what 
is and what is not negligence obtains as ordinarily in other situations. 
It is the legal duty of a person having charge of anlimals to exercise 
ordinary care and the foresight of a prudent person in keeping then] 
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in restraint." Similar declarations are found in Kelly v. Willis, 338 
N.C. 637, 78 S.E. 2d 711; Lloyd v. Bowen, 170 N.C. 216, 86 S.E. 797; 
Pongetti v.  Spraggins, 34 A.L.R. 2d 1277; Smith v. Whitlock. 19 S.E. 
2d 617, 140 A.L.R. 737; 2 Am. Jur. 737, 738. 

To establish defendant's negligent failure to keep the mule off the 
highway, plaintiff offered evidence that  the mule was kept in a pas- 
ture to the rear of defendant's homc nnd about 250 feet from the 
highway; thc wirc around the pasturc was old, the gate was a "tobacco 
slide." The ~nulc  escaped from the pasture earlier on the day of the 
collision and on the night before the collision. Defendant knew of these 
escapes. Following the accident defendant stated ". . . he had a poor 
fence down there, a poor pasture where hc kept his mules and COWS 

. . ." This evidencc sufficed to require sub~nission of an appropriate 
issue to the jury. 

Whether plaintiff was negligent in not seeing the mule before i t  
came on the highway or in failing to  exercise reasonable care to pre- 
vent the collision must be determined by a jury. 

Reversed. 

(Filed 14 January, 1030.) 

1. Automebiles § 84- 

I t  is the duty of the operator of a motor vehicle to use ordinary care 
to avoid injury to a child of tender years, even when the vehicle is bc- 
ing operated on private property away from a public highway or street. 

2. Automobiles @, 41111- 

Plaintiff's evidence tended to show that his intestate, a twenty-nicii~ths- 
old child, was playing in the yard near defendant a s  defendant was re- 
pairing his car, that  the child was called into the house for his bath, 
that while his ibath was being prepared the child must hare gone out- 
doors, and that  defendant, in backing his car thereafter to test the 
brakes, ran over and killed the child. Held: Nonsuit was proper in the 
absence of any e~ idence  tending to show that defendant saw the child 
after the child was called into the house. 

APPEAL by plaintiff from Hone, J., August Civil Term, 1958, of 
ROBESON. 

This is an action in which the plaintiff seeks to recover for the 
alleged wrongful death of a twenty-months-old child, Ricky IMC- 
Dougald, who nladc his home with the defendant and his wife, who 
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were tenants on plaintiff's farm a t  Parkton, in Robeson County, 
North Carolina. The child was not any blood kin of either the de- 
fendant or his wife, nor had he been adopted by them. 

On 6 July 1957, about 6:30 in the afternoon, the defendant was 
working on his 1953 Plymouth automobile. The car was parked in 
the yard of his home, several hundred yards from a puiblic highway. 
Included in the work on the car was the adjusting of brakes, necessi- 
tating defendant lying on the ground while he did the work. Plaintiff's 
intestate was playing all around the defendant while he was working 
on the car, and actually played on defendant's back and stomach 
while defendant was lying on the ground. Lena Bullock, wife of the 
defendant, testified that she called the deceased into the house to  get 
his bath; that he came into the house, and while she went to  light the 
stove to heat the water t o  give him a bath, the child must have gone 
outdoors, for Avery (the defendant) called her about five minutes later 
and the child had been run over and fatally injured. 

The plaintiff testified that the defendant told him he was busy 
working on his brakes and started to back up and he felt a bump and 
got out to see what it mas and he had backed over the child. The child 
died on the way to the hospital. 

The defendant moved for judgment as of nonsuit. The motion was 
allowed and the plaintiff appeals, assigning error. 

Britt, Campbell & Britt for plaintiff. 
Varser, Mclntyre, Henry & Hedgpeth for defendant. 

PER CURIAM. Even though a motor vehicle is operated on private 
property and away from a public highway or street, i t  is the duty 
of the operator thereof to  exercise ordinary care to  avoid injury to  
a child of tender years. 60 C.J.S., Motor Vehicles, section 349 (3) page 
821. 

In the instant case, however, there is no evidence tending to show 
that the defendant saw the plaintiff's intestate after the child went 
into the house for the purpose of being bathed. Did the defendant 
know the child had been called to  come in the house to get his bath? 
If so, did the defendant know that  the child had left the yard in re- 
sponse to such call? Since the record is silent in respect to such mat- 
ters, and there is no evidence tending to show tlhat the defendant knew 
the child was in the yard a t  the time he backed his car over the child, 
in our opinion the evidence is insufficient to establish actionable negli- 
gence on the part of the defendant. 

The ruling of the court below in sustaining the defendant's motion 
14 - 249 
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for judgment as of nonsuit will be upheld. 
Affirmed. 

MAFtSELL WOMBLE V. BERRY BLS!FER McGILVERY. 

(Filed 14 January, 1959.) 

Automobiles 8 411- 
Plaintiff's evidence tending to show that plaintiff was intoxicated and 

was walking in a street near the edge of the pavement, facing traffic, 
that defendant's car was approaching from the opposite direction on 
the right side of the street a t  a lawful speed, that plaintiff saw the 
car but paid no attention to it, and that the car struck plaintiff and 
came to a n  immediate stop, together with testimony of a witness for  
plaintiff that  plaintiff moved out into the street just before the accident 
is  held insufficient to be submitted to the jury on the issue of defendant's 
negligence. 

APPEAL by plaintiff f ~ o m  Williams, J., February-March Term, 1958, 
of ROBESON. 

This is a civil action to recover for personal injuries sustained when 
the plaintiff was hit by an automobile owned and operated by the de- 
fendant on Madison Street, just outside the corporate limits of the 
Town of Fairmont, in Robeson County, North Carolina, on 11 De- 
cember 1955, about 10:45 p.m. 

The plaintiff's evidence tends to show that he had been drinking 
that evcning and had been in a fight and got cut rather seriously 
about an hour and a half before the accident complained of herein; 
that a f ~ e r  he got cut he went into a nearby field and laid down; that  
he did not know how he got into the street; that  he was walking near 
the edge of the pavement, facing traffic; that  he saw the defendant's 
car approaching but paid no attention to it  "until i t  got right on me." 
One of the plaintiff's witnesses testified that  just before the accident 
the plaintiff "moved out into the road." The plaintiff was going north 
on the street or road and the defendant's car was being driven in a 
southerly direction. The speed of the defendant's car was fixed by 
one of the plaintiff's witnesses a t  not more than 20 miles per hour. 
This witness further testified that  defendant's car was being operated 
on its right side of the street and did not move a t  all after i t  came 
in contact with the plaintiff; that plaintiff was knocked not more 
than four or five feet by the car. The plaintiff testified "I don't re- 
member how much drinking I did. I drank about half a pint in all. 
+ * I sure don't remember much else, after drinking that  half pint. 
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0 0 0 I had moved off that  street and was trying to make i t  home. I 
was going in the opposite direction from home, but I t~hought I was 
going home. I didn't know exactly where I was going." 

The defendant moved for judgment as of nonsuit a t  the close of 
plaintiff's evidence. The motion was allowed and the plaintiff appeals, 
assigning error. 

Hackett & Weinstein for plaintiff. 
Johnson & Biggs' for defendant. 

PER CURIAM. In  our opinion the plaintiff's evidence was insufficient 
to establish actionable negligence on the part of the defendant. Hence, 
the ruling of the court below will be upheld. 

Affirmed. 

(Filed 14 January, 1959.) 

1. Homicide g 13- 
The burden is u,pon defendant to prove to the satisfaction of the jury 

that  he acted in his self-defense and that  in the exercise of his right to 
self-defense he used no more force than was or reasonably appeared 
necessary under the circumstances to protect himself from death or 
great bodily harm. 

2. Homicide § U)- 
Testimony of Shte 's  witnesses a s  to declarations made by defendant 

tending to establish that  defendant killed his wife in self-defense, does 
not justify nonsuit when the other evidence in the case tends to show 
the facts to  be other than a s  set forth in defendant's declarations. 

APPEAL by defendant from Williams, J., May Criminal Term, 1968, 
of ROBESON. 

Indicted a t  April Criminal Term, 1958, for the first degree murder 
on April 7, 1958, of Eloise McDonald, his wife, defendant was put 
on trial a t  May Criminal Term, 1958, for second degree murder. 

The only evidence was that  offered by the State. 
Upon the verdict, "Guilty of Manslaughter," judgment, imposing 

a prison sentence of twenty years, was pronounced. 
On appeal, defendant's only assignment of error, based on appro- 

priate exception, is directed to the overruling of his motion for judg- 
ment of nonsuit. 
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Attorney G e ~ e r a l  Seauqell and Assistant Attorney General Moody, 
for the State. 

Brit t ,  Campbell & Britt for defendant, appellant. 

PER CUHIAM. There mas plenary evidence to support a finding that  
defendant intentionally shot his wife and that  the shotgun wound 
so inflicted caused her inmediate death, giving rise to the presump- 
tions that  the killing was unlawful and with malice. 

The deceased woman weighed "around 115 to 120 pounds." De- 
fendant appeared to weigh "180 or 185 pounds or more." The killing 
occurred in the bedroom of their (rented) portion of a divided dwell- 
ing. 

Two investigating officers testified that defendant, in explanation 
of the killing, stated that the deceased "was chasing him and pulled 
a razor on him" and, despite his warning, "kept coming on him with 
the razor." Defendant's sole contention, namely, that  this portion 
of the testiinony of these officers established completely that he shot 
his wife in self-defense, is untenable. 

The said officers also testified as to declarations by defendant to the 
effect that when he entered the bedroom (1) he found his wife lying 
on her bed, and (2) what he saw, before and after entering the bed- 
room, caused him to believe that his wife and the landlord had en- 
gaged in sexual intercourse. (The landlord, testifying as a State's 
witness, contradicted all material portions of defendant's declarations 
relating to him.) 

Another witness, a neighbor, to whom defendant first reported the 
killing, testified that the only explanation defendant then gave was 
that "he caught his wife wrong." His testimony, together with testi- 
mony as to physical conditions in the bedroom, the location of the 
wounds on the body of deceased, and the absence of injury to de- 
fendant, tended to show that the facts were other than as set forth 
in the portions of defendant's declarations to said officers bearing 
upon self-defense. 

The evidence, considered in its entirety, was sufficient to support 
a finding that defendant, when he shot his wife, was not acting in 
self-defense. Moreover, it was incumbent upon defendant to satisfy 
the jury (1) that  he did act in self-defense, and (2) that, in the exer- 
cise of his right to  self-defense, he used no more force than was or 
reasonably appeared necessary under the circumstances to  protect 
himself from death or great bodily harm. 

The State's evidence was sufficient for submission t o  the jury. Hence, 
the court's ruling, now challenged by defendant, is approved. 

No Error. 
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STATE v. CARLJDE MORGAN. 

(Filed 14 January, 1959.) 

APPEAL by defendant from Preyer, J., a t  Regular April 1958 Term, 
of ROBESON. 

Criminal prosecution upon a bill of indictment charging that de- 
fendant did unlawfully and willfully, maliciously, and feloniously 
burn certain automobile, property of Bossie Henderson, with the in- 
tent to injure and prejudice the insurer Southeastern Fire Insurance 
Company thereon under certain policy in violation of G.S. 14-66. 

Upon trial in Superior Court the State offered in evidence a state- 
ment purportedly signed by defendant confessing the burning of the 
automobile in question. The trial judge ruled that  the confession wns 
voluntary, and overruled defendant's objection thereto. The State 
offered also other evidence tending to show other incriminating state- 
ments. 

The defendant testifying in his own behalf denied the commission 
of the offense charged. 

The case was submit!t.ed to the jury upon the evidence offered un- 
der a charge apparently free from error,- since none is pointed out. 

Verdict: Guilty as charged in the bill of indictment. 
Judgment: Confinement in common jail of Robeson County to  be 

assigned to the State Prison Department for a period of twelve months. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney General Seawell, Assistant Attorney General T.  W.  Bru- 
ton, for the State. 

Britt, Campbell & B d t  for defendant, appellant. 

PER CURIAM. Decision here is determined upon whether the al- 
leged confession of defendant was voluntary. 

The ruling of the court is accordant with well established princi- 
ples of law. And the evidence is abundantly sufficient t o  take the case 
to the jury and to support the verdict rendered. Hence in the judg- 
ment below there is 

No Error. 
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STATE v. ALVIN C. CORNWELL. 

(Filed 14 January, 1969.) 

APPEAL by defendant from Pless, J., a t  July 1958 Regular Crimi- 
nal Term, of GASTON. 

Criminal prosecution (as shown by the record and by certificate of 
Clerk of Superior Court of Gaston County in response to order upon 
suggestion of diminution of record) upon three bills of indictment, 
originating in warrants issued out of court of justice of the peace, 
hearing waived and defendant bound over to Superior Court, and 
there cases consolidated for trial, charging defendant with several 
offensa as follows: 

I. Number 1187 on two counts of operating a motor vehicle upon 
a public: road, street or highway of Gaston County (1) while under 
the influence of intoxicating liquors; and (2) while under the in- 
fluence of bitters, morphine or narcotic drugs. Tried only on first 
count. 

11. Number 1188 for assault upon one R.  E. Shaney with a deadly 
weapon, to wit a certain knife; and 

111. Number 1189 for resisting arrest. 
Defendant pleaded to each charge: Not guilty. 
Verdict: In  #1187- "Guilty of operating an automobile under the 

influence." 
In  #1188- Not guilty-and 
In  #1189- Guilty. 
Judgment: In  #1187- Confinement in common jail of Gaston 

County for a term of not less than eighteen months nor more than 
twenty-four months, assigned to work under the supervision of the 
State Prison Department. Defendant excepts. 

In  #1189- Confinement in common jail of Gaston County "for 
a term of two years, to be assigned to work under the supervision 
of the State Prison Department. Service of this sentence to begin 
a t  expiration of the prison sentence imposed in case #1187, and is to 
be served separately therefrom and in addition thereto. This prison 
sentence is suspended with consent of defendant for a period of five 
years upon the following conditions: (1) That the defendant be of 
good behavior and not in any wise violate the law, and (2) That 
he not operate a motor vehicle upon the public highways for a period 
of five years, and not then unless and until he shall have obtained 
a valid driver's license. Otherwise, capias to issue to put the prison 
sentence into effect a t  any subsequent term of the court." 

Defendant appeals to Supreme Court and assigns error. 
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Attorney General Seawell, Assistant Attorney General Harry W .  
McGalliard, for the State. 

Mullen, Holland & Cooke for defendant, appellant. 

PER CURIAM. Careful consideration of all exceptions presented on 
this appeal fails to disclose error of such prejudicial nature as to re- 
quire a new trial. The matters to which defendant excepts are in sub- 
stantial accord with decisions of this Court. 

Hence in the trial below the Court holds there is 
No Error. 

MBTTHBW MOORE v. TOWN O F  PLYMOUTH. NORTH ClaOLINA, PAUL 
BASNIGHT, A L m E D  BSRNES, W. A. DANBEL AND HBRBEIRT E. 
MANNING. 

(Filed 28 January, 1959. ) 

1. Automobiles Q 7- 
Fog on a highway, even though temporary, increases the hazards and 

requires increased caution on the part of motorists. 

a Same- 
A red light is a recognized method of giving warning of danger, and 

a driver seeing a red light ahead of him on the highway is required, in 
the exercise of due care, to heed its warning. 

3. Antomobiles § 1- 
The right of a motorist to assume that  vehicles approaching from the 

opposite direction will remain on their right side of the highway is 
not absolute, and when a motorist approaches a machine emitting a 
chemical fog obscuring the entire highway, he may not rely on such 
assumption when a reasonably prudent man might reasonably anticipate 
that  a motorist might be on the highway meeting him and unable to 
keep safely on his side of the highway on account of the fog. 

4. same- 
A motorist is required to drive his vehicle with due caution and cir- 

cumspection a t  all  times and a t  a speed and in a manner so as  not to 
endanger or be likely to endanger any person or property. G.S. 20-140. 

5. Negligence § 5- 
There can be more than one proxim'ate cause of a n  injury, and negli- 

gence which continues to the moment of impact is a proximate cause 
thereof. 

6. Negligence § & 

Concurrent negligence consists of negligence of two or more persons 
concurring, not necessarily in point of time, but in point of consequence 
in producing a single, indi~is ible  injury. 
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7. Automobiles 4 1 b  
Evidence tending to show that  defendant driver saw approaching 

him, when some 2M) yards away, a truck with a red flashing light on its 
front and a fogging machine in the truck emitting chemical fog, which 
completely obscured the entire highway, that  defendant driver slowed 
his vehicle but drove into the fog a t  a pretty good rate of speed and 
so continued on his right side of the highway until he was hit head-on 
by a truck traveling in the opposite direction, injuring plaintiff, a pas- 
senger in defendant's vehicle, irr held sumcient to require the submission 
t o  the jury of the questions of such defendant's negligence and proxi- 
mate cause. G.S.  20-140. 

8. Evidence § &- 

It is a matter of common knowledge that the breeding and presence 
of anopheles mosquitoes constitute a menace to the health and comfort 
of persons exposed to them. 

9. Municipal Corporations § 78- 
A municipal corporation has power to operate chemical fogging mn- 

chines to destroy anopheles mosquitoe~ in the interest of health. G.S. 
160-200 (6) .  

Municipal Corporations 8 12- 
Where a municipal corporation procures liability insurance on a ve- 

hicle used by i t  in the performance of a governmental function, i t  waives 
its governmental immunity for the negligent operation of such vehicle 
to the extent of the amount of liability insurance. G.S.  Chapter 160, 
Art. 158. 

Automobiles Ma- 
The emission from a vehicle of a chemical fog on a highway totally 

or materially obscuring the vision of the traveling public, without warn- 
ing o r  signals except the noise of the machine and warning lights on 
the vehicle and fogging machine, which were completely &scured by 
the fog a s  to motorists approaching from its rear, is negligence, since 
injury to motorists on the  highway may be reasonably foreseen. 

Automobiles 8 4lt-Evidence held sufficient t o  be submitted t o  jury 
on  question of operation of fogging machine without adequate warn- 
i n g  signals. 

Evidence tending to show that  a municipali,ty operated, for mosquito 
control, a fogging machine on its streets after sunset, that the machine 
had no warnings or signals to  the traveling public except for  the lights 
on the vehicle and the noise of its operation, that  a vehicle approached 
from its rear, ran into the fog, turned to its left of the highway and 
sideswiped n vehicle standing on the shoulder and then collided head-on 
into another vehicle, traveling in the opposite direction, whose driver 
had slowed down but continued to drive into the fog, injuring plaintiff 
passenger, irr held sufficient to be submitted to the jury on the questions 
of negligence and proximate cause of the municipality and its employees 
operating the fogging machine and the municipal truck, and motion to 
nonsuit on the ground of intervening negligence of the driver of the 
truck turning to his left on the highway ehould have been denied. 
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18. Negligence 8 & 
The test of whether a n  intervening act of another insulates the pri- 

mary negligence is whether such intervening act could have reasonably 
been foreseen and expected. 

14. Automobiles 8 4 3 -  
In  an action by a passenger on a truck to recover for personal in- 

juries received in a collision, whether the negligence of a municipality 
and its employees in operating a fogging machine on the highway after 
sunset without sufficient warnings and signals, was insulated by the 
negligence of the driver of one of the vehicles involved in the collision 
in continuing to drive into the fog and in turning to his left side of the 
highway, thus causing the head-on collision, held a question for the jury 
on the basis of whether, upon the facts then and there existing, the 
subsequent act of the driver and resulting injury could have been 
reasonably foreseen. 

BOBUITT. J., dissents a s  to defendant Daniel. 

APPEAL by plaintiff from Moore, Clifton L., J., February Civil 
Term, 1956, of WASHINGTON. 

At the close of plaintiff's evidence the court entered a judgment of 
involuntary nonsuit as to the defendants Town of Plymouth, Paul 
Basnight, Alfred Barnes and W. A. Daniel. Whereupon, the plaintiff 
took a voluntary nonsuit as to  the defendant Herbert E. Manning. 

From the judgment of involuntary nonsuit plaintiff appeals. 

Charles F .  Blanchard and Norman & Rodman for Mat thew Moore, 
plaintintiff, appellant. 

Jordan. Wright h Henson and W .  L. Whi t l ey  for the T o w n  of  
Plymouth. Paul Basnight and Alfred Barnes, defendants, appellees. 

Bailey & Bailey for W .  A. Daniel, defendant, appellee. 

PARKER. J. This action arose out of a head-on motor vehicle col- 
lision, in ~vhich plaintiff was severely injured, between a pickup- 
truck driven by W. A. Daniel, in which plaintiff was riding in the 
rear as a passenger, and a truck loaded with junk, the truck and junk 
weighing some 11,000 pounds, operated by Herbert E. Manning. The 
collision occurred about 7 : 3 0  p. m. on Labor Day, 3 September 1956, 
on U. S. Highway No. 64 within the corporate limits of the Town of 
Plymouth, county seat of Washington County. 

At the time and place a thick chemical fog was being created on 
the highway by a Ford pickup-truck, which had mounted on its rear 
a fogg~ng machine. This Ford pickup-truck equipped with the fogging 
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machine was owned by the Town of Plymouth, and on this occasion 
was bang driven slowly on its right-hand side of Highway No. 64 in an 
easterly direction. This truck was driven and the fogging machine 
was operated a t  the time by Paul Basnight and Alfred Barnes, em- 
ployees of the Town of Plymouth. One of these men drove the truck, 
and the other operated the fogging machine. The fogging machine is 
an independent unit, and is of the jet type. 

This is a description of the fogging machine and its operation, as 
testified to by Lon L. Joseph Wrightson, a witness for pl.aintiff: "It 
sprays with a white gasoline with Diesel oil and D D T  in a 55-gal- 
lon barrel. The machine has a little five-gallon gas container on it. 
The machine burns white gas. T,he white gas burns the Diesel oil 
and the DDT. That  is what causes the fog. It goes out the rear and 
it has a pipe that turns down toward the ground and the fog goes out 
t,hrough that. The fog is expelled by a pipe leading out of the back 
of ithe foggi.ng maohine. The flog comes out of a jet inside and goeE 
into a 4" pipe. It is discharged out of the 4" pipe. . . . The fog is ef- 
fective to  kill mosquitoes. When the machine is cut off there is no 
fog being emitted. . . . The fog covers the area directly behind the 
truck first. It then gradually spreads out to cover the whole street or 
road." 

The town's truck was equipped with a big seven-inch red blinker 
light on the front and headlights, and regular red taillights on the rear. 
The taillights and the truck cannot be seen by a motorist approach- 
ing the town's truck from the rear, when the fogging machine is dis- 
charging the chemical fog. This chemical fog or smoke that  is dis- 
charged by the fogging machine is white or light. When i t  is fresh 
on the road, i t  is just a white sheet that  cannot be seen through. It 
completely obscures the view ahead. At such a time an automobile 
approaching from the rear will have its lights reflected on the white 
fog. When the fogging machine is in operation on the truck, i t  makes 
a heavy roaring noise like a jet airplane flying. A witness for plaintiff 
testified such noise is constant, while the fogging machine is in opera- 
tion, and can be heard a distance of three quarters of a mile or more. 

A witness for plaintiff testified that  he went to the scene of the 
collision. That in going he met the town truck with the fogging ma- 
chine in operation discharging fog and smoke. He pulled off tihe road, 
and in less than a minute he was able to go on. 

As this Ford pickup-truck, with the fogging machine on i t  in 
operation and creating on the highway behind it a thick chemical fog 
or ~moke,  was slowly proceeding on U. S. Highway No. 64 on its right 
side of the road after sunset on 3 September 1956, Fred G. Floyd, Sr. 
driving an automobile on the highway was approaching it from the 
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front, following Floyd's automobile some 150 to 200 feet behind and 
proceeding in the same direction was a pickup-truck driven by W. A. 
Daniel, in which plaintiff was a passenger, and approaching the town's 
pickup-truck from the rear was the truck heavily loaded with junk 
driven by Herbert E. Manning. As the town's pickup-truck and fog- 
ging machine approached Floyd, he drove off the concrete of the high- 
way and stopped on its shoulder. When the truck with the fogging 
machine passed by Floyd on the shoulder of the highway, the smoke 
from the fogging machine closed in around him so he could not see 
anything. When Floyd started to pull off on the shoulder, he saw 
through his rear view mirror W. A. Daniel, who was some 150 t o  200 
feet behind him, slow down and start to pull off on the shoulder. The 
last view Floyd had of the Daniel pickup-truck before the smoke 
enveloped him, it looked as if the pickup-truck was about half on 
the shoulder of the highway and half on the highway. 

After Floyd's automobile had been stopped a few seconds on the 
shoulder of the highway, and was enveloped in the smoke from the 
fogging machine, i t  was sideswiped by a heavily loaded truck driven 
by Herbert E. Manning, which hit the Floyd automobile behind the 
hinges of the left front door and stripped i t  to  the rear. Manning's 
truck after sideswiping the Floyd automobile proceeded on and crash- 
ed head-on into Daniel's pickup-truck, demolishing the front end of 
Daniel's pickup-truck. I n  the collision plaintiff, who was lying down 
in the rear of Daniel's pickup-truck, was severely injured. After the 
wreck there was a distance of 50 to 60 feet between Floyd's automobile 
and Daniel's pickup-truck. 

A. W. Peacock, a policeman of the Town of Plymouth and a wit- 
ness for plamtiff, arrived a t  the scene of the wreck a few minutes 
after it occurred. When he arnved, the fog or smoke had entirely 
disappeared. The bumpers of the Daniel and Manning trucks had 
about disappeared, the trucks "were tied together" head-on. Man- 
ning's truck was half on the shoulder and half on the concrete. Dan- 
iel's truck's right side was off on the shoulder, and its left wheels were 
about a foot on the pavement. The collision occurred about 75 yards 
east of a curve on the highway. The shoulder of the highway at the 
scene of the wreck was wide enough for the trucks to have gotten 
completely off the highway. 

Herbert E. Manning was called as a witness by plaintiff. He  was 
in translt t o  Portsmouth, Virginia, and approached the town truck 
wlth the fogging machine in operation on U. S. Highway No. 64 from 
the rear. This is his testimony as to the wreck given on direct exam- 
ination: "I recall going around a curve just inside the city limits. I 
recall going around the curve about 20 or 25 miles per hour. I t  was 
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not much more than that.  As I rounded this curve I met this smoke. 
The smoke looked like a house on fire or something to me but i t  was 
all over the highway. I could not tell you what the color of the smoke 
was. Black or brown or gray, I could not tell. It was just smoke is all 
I could tell you. As I entered that  curye I reckon I was the distance 
of four cars from this smoke when I first saw it. I did not see any 
lights ahead of me until I got in it. I slowed up when I saw this fog. 
Then 1 saw a light coming on my side. I pulled on my left-hand side 
to get away out of that  man's way. That  is when I run on the left- 
hand side of the road. I couldn't see nothing when I entered the fog. 
I was blind after I got in it. Couldn't see nothing. Couldn't see as far 
as here to  you. Then is when I sideswiped one man and hit the other 
one. I did not hear any sirens out there a t  the time. I could see no 
light signals ahead of me. I was in the smoke then. I could not see 
nothing then. I did not see it  until after i t  was over with." The con- 
crete on the highway was 22 feet wide. 

The deposition of plaintiff was read to  the jury. He testified in 
substance as follows: He  was lying down in the back of Daniel's 
pickup-truck with his head toward the cab. The truck began slow- 
ing up some, but i t  was still moving along a t  a pretty good speed. 
When the truck slowed down, he raised up on his knees, peeped out 
through the windshield, and saw that  i t  was mighty foggy. He  then 
lay back down, and the collision occurred. 

The pickup-truck of the Town of Plymouth was not hit, neither 
did it  hit any automobile. It went on down the highway without stop- 
ping. Apparently, Basnight and Barnes, who were operating the 
truck and the fogging machine, due to  its noise, did not know of the 
collision between the Daniel and Manning trucks. 

Plaintiff offered in evidence the following admissions from the joint 
answer filed by the Town of Plymouth, Paul Basnight and Alfred 
Barnes: That the pickup-truck owned by the town was used by the 
town in spraying chemical fog for the purpose of destroying mosqui- 
toes and like insect life in the town. That  the truck a t  the time of the 
collision in which plaintiff was injured was operated on U. S. High- 
way No. 64 by Basnight and Barnes, its employees, in the course of 
their employment. 

Plaintiff offered in evidence this part of paragraph twenty of Dan- 
iel's answer: "This defendant admits that  a t  a distance of about 250 
yards he saw the cloud which had emitted from said fogging truck 
of defendant Town of Plymouth and, as he drew nearer, he saw said 
truck and the red flashing light on the front thereof." 

CASE OF PLAINTIFF AGAINST W. A. DANIEL 
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Plaintiff's evidence tends to  show tha t  the truck and fogging ma- 
chine owned and operated by the Town of Plymouth created a t  the  
time and place on the highway a chemical fog which totally obscured 
the view on the highway for some seconds after its emission from 
the fogging machine. The time was after sunset. Daniel admits in 
his answer that  as he approached the front of the town's truck he 
sm a t  a distance of about 250 yards "the cloud which had emitted 
from said fogging truck of defendant Town of Plymouth and, as he 
drew nearer, he saw said truck and the red flashing light on the front 
thereof." 

This Court said in Bradham v. Trucking Co.. 243 N.C. 708, 91 S.E. 
2d 891: "The fog was an increased, though temporary, hazard to  
travelers upon the highway and, therefore, called for increased cau- 
tion on their part." 

A red light is recognized by common usage as a method of giving 
warning of danger, and a driver seeing a red light ahead is required 
in the  exercise of due care to heed its warning. TYeavil v. Trading Post, 
245 N.C. 106, 95 S.E. 2d 533. 

This Court said in Chesson v. Teer Co., 236 N.C. 203, 72 S.E. 2d 
407: "A motorist should exercise reasonable care in keeping a look- 
out commensurate with the increased danger occasioned by condi- 
tions obscuring his view." 

"The precise degree or quantum of care properly exercisable by a 
motorist, or pedestrian, under varying atmospheric conditions, such 
as fog, smoke, dust, and the like, is ordinarily a question for the jury. 
Whether the exercise by a driver of reasonable care required a com- 
plete stop, a slowing down, or any other precautions dictated by the 
standard of ordinary prudence, is generally within the province of 
the jury to decide, in the light of all the surrounding facts and cir- 
cumstances." 5A Am. Jur., Automobiles, 11070. 

I n  Caulder v. Gresham, 224 N.C. 402, 30 S.E. 2d 312, the  Court 
said: "The driver of the car in which plaintiff was riding was operat- 
ing his automobile a t  30 or 35 miles per hour, under conditions which 
made i t  impossible for him to  see more than a few feet ahead. H e  was 
outrunning his lights. Although the jury found otherwise, that he 
was guilty of negligence seems to  be apparent." 

The defendant Daniel contends that  in proceeding ahead into the 
fog he had the right to assume tha t  the driver of a vehicle coming 
from the opposite direction will obey G.S. 20-148 giving to  him at. 
least one-half of the main travelled portion of the highway as nearly 
as possible, and to act on such assumption in determining his own 
manner of using the highway. "But this right is not absolute. I t  may 
be qualified by the particular circumstances existing a t  the time." 
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Brown v. Products Co., Inc., 222 N.C. 626, 24 S.E. 2d 334; Hoke v. 
Greyhound Corp., 227 N.C. 412, 42 S.E. 2d 593; Lucas v. White, 248 
N.C. 38, 102 S.E. 2d 387. Daniel had no absolute right to act upon 
such assumption for a reasonably prudent man might reasonably 
have anticipated that a motorist might be on the highway meeting 
him, and unable to keep safely on his right side of the road on ac- 
count of the chemical fog. Ewing v. Chapman, 91 W. Va. 641, 114 S.E. 
158. 

The true and ultimate test of Daniel's conduct is this: What would 
a reasonably prudent person have done in the light of all the surround- 
ing facts and circumstances? 

G.S. 20-140, which statute the plaintiff alleges Daniel violated, re- 
quired Daniel a t  all times to drive his pickup-truck with due caution 
and circumspection and a t  a speed or in a manner so as not to en- 
danger or be likely to  endanger any person or property. Kellogg v. 
Thomas, 244 N.C. 722, 94 S.E. 2d 903. 

I t  is well settled law in North Carolina that  there can be more 
that one proximate cause of an injury. Price v. Gray, 246 N.C. 
162, 97 S.E. 2d 844. This Court said in Graham v. R. R., 240 N.C. 
338, 82 S.E. 2d 346: "This alleged negligence, if established, con- 
tinued to  the moment of actual impact and so constituted a proxi- 
mate cause of Graham's death. As stated (by Seawell, J., in Henderson 
v. Powell, 221 N.C. 239, 19 S.E. 2d 876: 'No negligence is "insulated" 
so long as it plays a substantial and proximate part in the injury.' " 

"Concurrent negligence consists of negligence of two or more per- 
sons concurring, not necessarily in point of time, but in point of con- 
sequence in producing a single, indivisible injury." Yandell v. Fire- 
proofing Corp., 239 N.C. 1, 79 S.E. 2d 223. 

Daniel, seeing the chemical fog obscuring his view on the highway 
some 250 yards away, and as he drew nearer seeing a red flashing light 
on the front of the truck meeting him whose fogging machine was 
emitting the chemical fog, slowed down his pickup-truck but drove 
into the fog a t  a pretty good rate of speed, and so continued driving 
until he had a head-on collision with the truck driven by Manning. 
The trial court erred in not permitting the jury to decide whether 
Daniel in driving his pickup-truck into the fog on the highway as 
he did In the light of all the surrounding circums.tances exercised that 
degree of care which a reasonably prudent, man would have exercised 
under similar conditions, and whether he was not operating his pick- 
up-truck in violation of G.S. 20-140, and if he failed to  exercise such 
due care and failed to obey the mandate of G.S. 20-140, or failed in 
either such respect in operating his pickup-truck, whether suoh fail- 
ure in both or either such respects proximately caused plaintiff's in- 
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juries, or was one of the proximate causes t,hereof. 

CASE OF PLAINTIFF AGAINST TOWN O F  PLYIMOUTH, 
PAUL BASNIGHT AND ALFRED BARNES. 

The plaintiff alleges tha t  the Town of Plymouth, according to  the 
provisions of G.S., Ch. 160, Municipal Corporations, Art. 15A, by 
securing liability insurance clovering the Ford pickup truck in this 
case had waived its governmental immunity from liability for any 
damage by reason of death, or injury to person or property proxi- 
mately caused by the negligent operation of such truck by its em- 
ployees acting within the course of their employment; such waiver 
of immunity being only to the extent of the amount of insurance so 
obtained. The joint answer filed by the Town of Plymouth, Basnight 
and Barnes avers that  the Town of Plymouth has not waived its gov- 
ernmental immunity, except as provided in G.S., Ch. 160, Art. 15A. 
Stephenson v. Ralezgh, 232 N.C. 42, 50 S.E. 2d 195, was decided prior 
to the enactment of this statute. 

The evidence is clear that the Ford pickup-truck and the fogging 
n~achine were being operated a t  the time by the Town of Plymouth 
to destroy mosquitoes. It is a well known fact that  the breeding and 
presence of anopheles mosquitoes constitute a menace to the health 
and comfort of persons exposed to them. See Godfrey v. Power Co., 
190 N.C. 24, 128 S.E. 485; Pruitt v. Bethell, 174 N.C. 454, 93 S.E. 
945. The Legislature has given powcrs to municipalities to promote 
and to secure the lives and health of their residents by empowering 
them in G.S. 160-200(6) " . . . to define, prohibit, abate, or suppress 
all things detrimental to the health, morals, comfort, safety, conven- 
ience, and welfare of the people, and all nuisances and causes thereof." 

Unquestionably the Town of Plymouth had a legal right to  destroy 
mosquitoes detrimental to the health and comfort of its residents, 
but if in doing so in the instant case i t  injured plaintiff by actionable 
negligence in the operation of its truck and fogging machine, i t  can- 
not completely avoid liability to him by reason of the provisions of 
G.S., Ch. 160, Art. 15A. It is equally true that  the  traveling public 
is entitled to  make a free and lawful use of U. S. Highway No. 64 pas- 
sing through its corporate limits. 

The Town of Plymouth, Basnight and Barnes are charged with 
negligence in part  as follows: 

" ( a )  They carelessly, ncgligmtly, and improperly carried on 
their spraying operations. 
"(b)  They failed to display adequate warning signs for motori* 
on said highway of the hazardous situation which they knew or 
should have known would be created by their spraying operations. 
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"(e)  They failed t.o display a rear flashing light or flag, or carry 
any signal whatsoever to approaching rear traffic t h a t  the smoke 
i t  was emitting was impenetrable, blinding, and generally haz- 
ardous. 
"(f )  They continued said blinding operations after they saw, or 
should have seen, the defendant Daniel and the defendant Man- 
ning approaching. 
" ( h )  They emitted fog on both sides of said truck and did not 
confine their spraying operations to the right side of said high- 
way to  avoid obscuring the view of motorists." 

We have found no case with the same factual situation as tha t  
which gave rise to the present litigation: nor have counsel called our 
attention to such a case. Howevcr, the principles of law stated in 
tlie cases where steam or smoke has been emitted upon public high- 
ways by property owners to the hazard of persons using the high- 
ways seem to  be applicable to the instant case. 

Pitcairn v. Whiteside, 109 Ind. -4pp. 693, 34 X.E. 2d 943, was an 
action for injuries by a motorist, who, while proceeding a t  a rate of 
3 or 4 miles per hour, mas struck from the rear by another automobile 
on the highway in the afternoon. The view of both motorists was ob- 
structed by dense smoke created by fire started by railroad en~ployees 
on the railroad right of way, which was about 160 feet from the high- 
yay .  In  affirming a judgment for damages to plaintiff the Court held 
tha t  the negligence of the railroad's receivers was properly submitted 
t o  the jury. The Court in its opinion said: "There was a duty upon 
appellants to refrain from the creation or maintenance of any condi- 
tion upon their right of way which subjected the traveling public, 
using public highways in the vicinity of such right of way, to  un- 
reasonable risks or conditions tha t  were unnecessarily dangerous. A 
violation of this duty would constitute negligence. The evidence was 
sufficient to entitle the jury to determine whether or not appellants 
were g u ~ l t y  of negligence." 

In  Lavelle v. Grace, 348 Pa. 173, 34 A. 2d 498, 150 A.L.R. 366, i t  
was held that  the Crucible Steel Company of America from whose 
premises clouds of steam from a vent pipe about on a level with an 
adjacent highway are fro111 time to time blown across the highway 
is liable for injuries resulting from a collision of automobiles on the 
highway in consequence of the obscuring of the view of the travelers 
by a cloud of steam. The Court said: "The steam carried by the 
wind across the bridge from the roof of the boiler house was not a 
mere background of tlie accident, but an active agency produced by 
the Crucible Steel Company which, by materially interfering with 
the vision of the operators of the two automobiles, was, if not the  
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sole, a t  least a concurrent or contrilbuting, cause of the happening. The 
likelihood of such an occurrence was so obvious that  i t  was negligence 
on the part of the company t o  persist in the maintenance of a con- 
dition which constituted a more or less constant menace to  human 
life. The situation is not similar to that  of a railroad company whose 
locomotives unavoidably belch forth steam and smoke and whose 
trains cause noise and dust in the  vicinity of its tracks. . . ." 

In  Oz~tatt  2%. Garretson, 203 -4rk. 792, 171 S.MT. 2d 287, i t  was held 
tha t  where a motorist traveling at  hlgh speed, through smoke from 
fire started on railroad right of way and permitted to spread to  adja- 
cent highway, emerged from smoke on wrong side of road and col- 
lided head-on with another automobile, whether negligence of rail- 
road in permitting smoke t o  obscure highway was concurrent cause 
of collision was for jury. 

The following decisions in the courts of other States imposed liabil- 
i ty upon those responsible in cases in which persons were injured 
in autoinobile collisions caused by steam or smoke !blown across the 
highm-ay -0 as to  impair the driver's vision. Fisher v. Southern Pac. 
Co., 72 Ca!. iipp. 649, 237 P. 787; Bonner v .  Standard Oil Co., 22 Ga. 
-4pp. 532, 96 S.E. 573; Souther~t Cotton 0 2 1  Co. v. Wallace, 27 Ga. App. 
415, 108 S.E. 624; Farrer v. Southern R. Co., 43 Ga. App. 84, 163 
S.E. 237: Keith v. Yazoo & M .  I-. R. Co.. 168 Miss. 519, 151 So. 916; 
Pisarki z Wtsconsin Tunnel di: Const. Co., 174 Wis. 377, 183 N.W. 
164; Ryan zl. First AVat. Bank & Trust  Co. of Racine, 236 Wis. 226, 
294 ?;.\I7 832. In  Smith v. Edlson Electrzc Illuminating Co., 198 
Mass. 330. 64 K.E. 435, 15 L.R.A. (NS) 957, it was held the jury 
may find the turning by a manufacturer of steam into a sewer in such 
quantities that it escapes and envelopes a pedestrian on the sidewalk 
to be negligence and the proximate cause of an injury to the pedestrian 
through a fall on account of becoming bewildered by the steam, so as 
to  rendei :he nxmufstcturer liable for the injury. I n  its opinion the 
Court sa~ t l :  ' .Sor can it be said that injury to travelers, in the man- 
ner compiained of, ought not to have been apprehended as a reason- 
able result of suddenly pouring quantities of steam into the street. 
The jury might be convinced that bewilderment, a misstep and fall, 
were the  natural consequences of such an act." See also 150 A.L.R., 
Annotation, p. 371, et  seq., entitled "Emission of smoke or steam 
from prlvate premises, or existence of other conditions thereon, as 
ground of liability of owner or occupant for results of an automobile 
accident in the highway." 

Considering the evidence in the light most favorable to plaintiff 
(as we are required t o  do in passing on a motion for judgment of non- 
suit, Bridges v. Graham, 246 N.C. 371, 98 S.E. 3d 492),  i t  is susceptible 
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of a legitimate and fair inference by a jury that  had i t  not been for 
the chemical fog or smoke created on the highway after sunset by 
the Town of Plymouth and its employees Basnight and Barnes, who 
were acting within the course of their enlployment, totally or ma- 
terially obscuring the vision of the traveling public a t  the time and 
place and interfering with the rights of the traveling public by creat- 
ing a dangerous condition, with no warning or signals to the travel- 
ing public of such condition, except such as appeared from the truck 
and fogging machine and fog and its noise in operation, the head-on 
collision between the trucks of Daniel and Manning, in which plain- 
tiff was injured, might not have occurred, and that  under all the 
surrounding facts and circumstances the Town of Plymouth, Basnight 
and Barnes could have reasonably foreseen that  some injury or harm 
would probably result from the chemical fog or smoke on the high- 
way. If a jury should make such an inference from the evidence, the 
negligence of the Town of Plymoutih, Basnight and Barnes was, there- 
fore, one of the concurring causes which produced plaintiff's injury 
and without which the head-on collision between the trucks of Dan- 
iel and Manning would not have occurred, and i t  will be treated as 
one of the proximate causes, unless an independent agency has inter- 
vened in such a way as to  break the chain of causation and to become 
the sole proximate cause. The Town of Plymouth, Basnight and 
Barnes contend that  if they were negligent, the act of Manning in 
driving into the chemical fog or smoke was an independent interven- 
ing act of a third person which )broke the chain of causation and that  
such aot became and was the sole proximate cause of plaintiff's in- 
juries. 

"The test by which the negligent conduct of one is to be insulated 
as a matter of law by the independent negligent act of another, is 
reasonable unforeseeability on the part of the original actor of the 
subsequent intervening act and resultant injury." Butner v. Spease, 
217 N.C. 82, 6 S.E. 2d 808. This is quoted with approval in Hayes v. 
Wilmington, 243 N.C. 525, 91 S.E. 2d 673. 

I n  Harton v. Telephone Co., 141 N.C. 455, 54 S.E. 299, the Court 
said: "The test . . . is whether the intervening act and the resultant 
injury is one that the author of the primary negligence could have 
reasonably foreseen and expected. . . . We think it  the more correct 
rule that, except in cases so clear that there can be no two opinions 
among men of fair minds, the question should be left to the jury to 
determine whether the intervening act and the resultant injury mere 
such that  the author of the original wrong could reasonably have ex- 
pected them to occur as a result of his own negligent act." 

Considering the evidence most favorably in plaintiff's behalf, i t  
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cannot be said as a matter of law that  the Town of Plymouth, Bas- 
night and Barnes could not reasonaibly foresee, in the light of the 
facts then and there existing as to  the chemical fog or smoke on the 
highway created by them, the subsequent act of Manning and result- 
ant injury. 

The trial court erred in sustaining the motion for judgment of non- 
suit made by the Town of Plymouth, Basnight and Barnes. 

The judgment of involuntary nonsuit as to  the defendants Town 
of Plymouth, Paul Basnight, Alfred Barnes and W. A .  Daniel is 

Reversed. 

BOBBITT, J., dissents as to  defendant Daniel. 

RRYSON W. BIGGS, ANCILLARY ADMINISTRATOR WITH WILL ANNEXED OF THE 

ESTATE OF ARNOLD If. DAVIS, DECEASED, V. FIRST-CITIZEN'S BANR 
AND TRUST COMPANY O F  SMITHFIELD, NORTH CAROLINA, EX- 
ECUTOR AND TRUSTEE OF THE ESTATE OF JAMES E. BRYAN, DECEASED, 
AND BYRON E. BRYAN, EXECUTOR OF THE ESTATE OF MARY Z. BRYAN, 
DECEASED. 

(Filed 28 January, 1959.) 

1. Fraud  § 2: Cancellation and  Rescission of Instrunlents 5 10- 

While fraud is presumed in dealings between a fiduciary and the per- 
son to whom he stands in such relationship, in order for such pre- 
sumption to obtain and be sufficient to take the case to the jury, i t  is 
first required that  there be sufficient evidence to support a finding that 
such fiduciary relationship existed. 

An agreement under which the employees of a corporation contract 
with the principal stockholders to purchase the entire capital stock of 
the corporation, partly for cash and partly upon deferred payments, 
merely deflnes the contractual rights and obligations of the respective 
parties, and does uot establish a fiduciary or confidential relationship 
between them. 

3. Cancellation and  Rescission of Instruments 5 10-- Evidence held not 
t o  disclose absence o r  inadequacy of consideration. 

Certain of the employees of a corporation executed a n  agreement with 
the principal stocl~liolders under which the employees were to purchase 
the entire capital stock of the corporation, partly in cash and partly 
upon deferred payments. The cash payment was made out of the corpor- 
a te  assets. Thereafter the business was continued and the employees 
received the same or larger salaries. Upon the refusal of one of the em- 
ployees to sign notes for the balance of the purchase price, the agree- 
ment was revoked by instrument intended to restore the status quo ante 
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and releasing the partners of their obligations to pay the large deferred 
portion of the purchase price. Held: The agreement of revocation was 
supported by a valuable consideration, and the contention of the r e p r e  
sentative of a n  employee-partner who signed the instrument that  the 
absence or gross inadequacy of co~llsideratim for the remmtion of the 
agreement was sufficient to take the issue of fraud in its execution to 
'the jury is untenable. 

4. S a m e  Evidence held insutlicient to show tha t  executiou of agreenlent 
was procured by fraud, duress or undue influence. 

Certain of the employees of a corporation entered into a n  agreement 
with the principal stockholders to purchase the entire capital stock of 
the corporation upon cash and deferred payments. Upon the refusal of 
one of the employees to sign notes for the deferred payments, a n  agree- 
ment revoking the prior agreement was dmwn up and signed by the 
'parties. This action was instituted (by the personal representative of one 
of the employees who had signed the revocation agreement to rescind the 
agreemen~t of revocation for fraud. The evidence disclosed that the em- 
ployees were requested to sign the revocation agreement on the day i t  
was drawn up  i n  order that  one of the attorneys might return to  his 
residence outside the State, but there was no evidence that  plaintiff's 
,testate failed to  read or understand the revocation agreeuent or that  he 
requested further time for consideration. Held: The evidence is imuficient 
to show that  intestate's signature t~ the revocation agreement was ob- 
tained by fraud, duress or undue influence, and nonsuit was properly 
entered 

APPEAL by plaintiff from Fountain, Special J., vJune I assigned) 
Civil Term, 1958, of WAKE. 

The appeal is from a judgment of involuntary nonsuit entered a t  
the conclusion of plaintiff's evidence. 

Civil action instituted October 13, 1953, to recover from First-Cit- 
izens Bank and Trust Company of Smithfield, North Carolina, Execu- 
tor and Trustee of the estate of James E. Bryan, deceased, and Mary 
Z. Bryan, 8% of all of the assets of a partnership consisting of Arnold 
M. Davis (plaintiff's testate), Luther B. Hughes, David T. Bailey, 
June D .  Lane, William E. Moore, Samuel A. James, and Colin Mac- 
Nair, operating under the firm name of Bryan Rock and Sand Com- 
pany, in the alleged wrongful possession of defendants, including all 
additions thereto and increases therein from May 1, 1952, to  De- 
cember 10, 1952, and 8% of all additions thereto and increases there- 
in and net profits accruing from the management and operation of 
the same by defendants since Deceinber 10, 1952, subject t o  any de- 
ductions for which plaintiff may be liable, and for an accounting. 

Defendants, answering, denied plaintiff's right to recover and plead- 
ed a release. Plaintiff, in reply, alleged that his execution of the re- 
lease was obtained by fraud, duress and undue influence. 

Defendant Mary Z. Bryan died, testate, on July 9, 1957. Byron E. 
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Bryan, the duly appointed and qualified executor for her estate, was 
substituted as party defendant in her stead. He adopted the answer 
theretofore filed by Mary Z. Bryan. 

A prior civil action had been instituted June 4, 1953, wherein Arnold 
M. Davis was plaintiff and First-Citizens Bank and Trust Company 
of Smithfield, North Carolina, Executor and Trustee of the estate of 
James E. Bryan, deceased, and Mary Z. Bryan, were defendants. It 
was tried a t  October Term, 1954. The record on this appeal shows 
that a judgment was entered therein but does not disclose the con- 
tents thereof. 

Arnold M. Davis died, testate, on March 27, 1955. At the time of 
his death, he was a resident of Florida where his will was probated 
and the executrix named therein qualified. On October 3, 1955, Bryson 
W. Biggs was appointed Ancillary Administrator with Will Annexed 
of the Estate of Arnold M. Davis, deceased, by the Clerk of the Su- 
perior Court of Wake County, North Carolina, and duly qualified. 
Shortly thereafter, as indicated above, the present action was insti- 
tuted. 

As indicated above, James E. Bryan had died, testate, before the 
institution of said prior action, to wit, on February 5, 1953. 

Upon the trial of this action, the evidence consisted of (1) docu- 
ments referred to below, (2) portions of the pleadings herein, (3) 
portions of the pleadings in said prior action, and (4) the testimony 
given by Arnold M. Davis upon the trial of said prior action. 

Uncontroverted facts include the following: 
1. Under date of April 24, 1952, an agreement was made and exe- 

cuted by and between James E. Bryan and Mary 2. Bryan, his wife, 
as  parties of the first part, and Luther B. Hughes, David T. Bailey, 
June D. Lane, Samuel A. James, Colin MacNair, Arnold M. Davis, 
and William E. Moore, as parties of the second part, involving the 
sale and purchase of all issued and outstanding capital stock of Bryan 
Rock and Sand Company, Inc., a North Carolina corporation, here- 
after called Corporation, to wit, a total of 5,000 shares. It recites: (1) 
that each of the Bryans owned 2,500 shares; and (2) that the pur- 
chasers "are officers or key employees" of said Corporation. The 
parties of the second part agreed to purchase said 5,000 shares in 
the following proportions: (1) Hughes-1,300 shares; (2) Bailey- 
1,300 shares; (3) Lane-800 shares; (4) M o o r e 4 0 0  shares; (5) 
J a m e s 4 0 0  shares; (6) M a c N a i r 4 0 0  shares; (7) D a v i s 4 0 0  shares. 
The total purchase price was $3,000,000.00, of which $400,000.00 was 
to  be paid within fifteen days, and the balance in equal payments 
of $260,000.00 per year for ten years, the deferred payments to be 
evidenced by notes of the parties of the second part dated May 1, 
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1952, and bearing interest a t  the rate of 41/2% per annum until paid. 
2. The agreement of April 24, 1952, contained, inter alia, the fol- 

lowing provision : 

"The said deferred payments, evidenced by notes, shall be se- 
cured by the shares of capital stock hereby sold, provided, how- 
ever, tha t  the parties of the second part shall be free to liquidate 
the said Corporation immediately if they so desire in order to  con- 
duct the business as a Partnership, in which event the said notes 
shall be secured by a Deed of Trust on the real property and a 
Chattel Mortgage on the equipment presenkly owned by the said 
Corporation, said Deed of Trust and Chattel Mortgage to be exe- 
cuted and delivered by the second parties to  the first parties im- 
mediately after the liquidation of said Corporation." 
3. Under date of April 25, 1952, the seven purchasers made and 

executed a partnership agreement. The object of the partners, as 
stated therein, was to liquidate the Corporation immediately, take 
over its assets in kind, and carry on under the partnership name of 
Bryan Rock and Sand Company the business activities theretofore 
carried on by the Corporation. The capital contributions of the re- 
spective partners consisted of the shares of the Corporation's capital 
stock each had purchased. Their respective interests were defined as 
follows: Hughes--26% ; Bailey-26% ; Lane-16% ; Moore-8% ; 
James-8%; MacNair-8%; Davis-8%. It was agreed that, prior to 
ithe division of partnership profits, eaoh partner should receive as 
monthly salary the following amounts; Hughes-$1,500.00; Bailey- 
$1,500.00; Lane-$1,500.00; Davis-$1,000.00; Mmre-$700.00; 
James--$700.00 ; MacNair-$700.00. 

4. Effective as of April 30, 1952, the liquidation of the Corporation 
was consummated; and from May 1, 1952, until December 10, 1952, 
the business was carried on by said partnership. 

5. Under date of December 10, 1952, the parties thereto executed 
the following agreement: 

"AGREEMENT AND RELEASE" 

"THIIS AGREEMENT AND RELEASE, made this 10th day of 
December, 1952, by and between James E. Bryan and Mary Z. 
Bryan, his wife, both of Wake County, North Carolina, as parties 
of the first part, and Luther B. Hughes, David T.  Bailey, June D.  
Lane, Samuel A. James, Colin MacNair, and Arnold M. Davis, 
all of Wake County, North Carolina, and William E. Moore of 
Harnett County, North Carolina, parties of the second part, 
WITNESSETH : 

"WHEREAS, under date of April 24, 1952, the parties hereto 
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executed an Agreement for the purchase by the second parties of 
all of the issued and outstanding capital stock of Bryan Rock & 
Sand Company, Inc., a North Carolina corporation, owned in equal 
shares by the parties of the first part, which Agreement may be 
deemed to  be incorporated herein by reference, and 

"WHEREAS, pursuant to said Agreement, the said corporation, 
Bryan Rock & Sand Company, Inc., was liquidated in kind to  the 
parties of the second part as partners under a Partnership Agree- 
ment dated April 25, 1952, which may be deemed to be incorporated 
herein by reference, and 

"WHEREAS, out of the assets so distributed in kind in liquida- 
tion of said corporation to the said parties of the second part as 
partners, there was paid to the parties of the first part the initial 
payment of Four Hundred Thousand ($400,000.00) Dollars, re- 
ferred to  in said Agreement of April 24, 1952, and 

"WHEREAS, the Partnership formed by the parties of the 
second part, pursuant to said Partnership Agreement of April 25, 
1952, commenced business with the assets constituting the liquidat- 
ing dividend of the said Bryan Rock & Sand Company, Inc., and 
no other or further capital contributions have been made by said 
parties of the second part as partners, and 

"WHEREAS, the parties of the second part as partners have 
wi'thdrawn their respective salaries set forth in said Partnership 
Agreement of April 25, 1952, but have made no other or further 
drawings and hence the said Partnership has made no distribution 
of profits apart from said salaries, and 

"WHEREAS, due to the difficulties and physical work involved, 
it has been impossible heretofore to prepare all of the instruments 
of conveyance between the respective parties in order to effectuate 
the said Purchase and Sale Agreement of April 24, 1952, and 

"WHEREAS, it now appears, due to mutual mistakes of fact, 
advisable and necessary to rescind and cancel the said Purchase and 
Sale Agreement of April 24, 1952, and restore the parties hereto to 
the positions they would have been in had no such Agreement been 
executed. 

"NOW, THEREFORE, in consideration of the premises, the 
parties hereto agree : 

"1. That  the said Purchase and Sale Agreement of April 24, 1952, 
by and between the parties hereto shall be and hereby is cancelled 
and rendered null and void as of the date of its execution, namely, 
April 24, 1952. 

"2. That  the parties of the second part never acquired any right, 
title or interest t o  any of the capital stock of Bryan Rock & Sand 



440 I N  T H E  SUPREME COURT. [249 

Company, Inc., and, accordingly, never acquired any right, title 
or interest in and to any of the assets of said Corporation which 
were purportedly distributed to them as partners in complete 
liquidation in kind of the said Corporation. Conversely, any and 
all liabilities of said Corporation, which purportedly were assumed 
by the parties of the second part in the purported complete liquida- 
tion of said Corporation, never became and are not now liabilities 
of said parties of the second part. 

"3. That all of the properties of every kind and description, in- 
cluding cash, which have been acquired in the name of the said 
Partnership pursuant to the Partnership Agreement of April 25, 
1952, whether acquired as the result of exchange or conversion from 
one form of property to  another, or as the result of earnings, did 
not become the property of the parties of the second part either in- 
dividually, collectively, or as partners but, instead, were and have 
been held by them as trustees for or nominees of the parties of the 
first part in equal shares. Conversely, any liabilities which have 
been Incurred in the name of 'Bryan Rock & Sand Company,' the 
Partnership formed under the said Partnership Agreement of April 
25, 1952, shall be, and now are considered to be the actual liabili- 
ties of the parties of the first part. 

"4. That the Partnership known as 'Bryan Rock & Sand Com- 
pany,' which was created under said Partnership Agreement of 
April 25, 1952, shall be and is deemed to  have had no validity as 
such but shall be deemed to  have operated exclusively for and in the 
interests of the parties of the first part, who were and are the actual 
owners of the properties standing in the name or to the credit of 
'Bryan Rock & Sand Company' and who are the parties who are 
actually liable for all liabilities incurred in the name of 'Bryan Rock 
& Sand Company.' The parties to said Partnership Agreement of 
April 25, 1952, will immediately terminate said Agreement effective 
a t  once, and will take immediate steps to notify all interested par- 
ties, including all banks in which funds standing in the name of 
'Bryan Rock & Sand Company' 'are on deposit; and said parties of 
the second part further agree not t o  enter into any further transac- 
tions as alleged partners under said Partnership Agreement of 
April 25, 1952. 

"5. That the said initial payment of Four Hundred Thousand 
($400,000.00) Dollars referred to in said Purchase and Sale Agree- 
ment of April 24, 1952, was not and shall not be deemed to have 
been a payment by the parties of the second part to the parties of 
the first part but shall be and is hereby deemed to  have been a part 
of the liquidating dividend in kind of Bryan Rock & Sand Com- 



N.C.] FALL TERM, 1958. 441 

pany, Inc., to its actual and beneficial stockholders, namely: James 
E.  Bryan and Mary Z. Bryan. 

"6. That the salaries heretofore drawn by the parties of the 
second part pursuant to the said Partnership Agreement of April 
25, 1952, shall be and hereby are deemed to have been salaries paid 
to the respective parties of the second part by the ~ a r t i e s  of the 
first part for their services as employees. 
"7. That each of the parties of the first part does hereby re- 

lease and absolve each d the parties of the second part from any 
and all liabilities or obligations incurred under said Purchase and 
Sale Agreement of April 24, 1952, which is hereby cancelled and 
annulled ab initio. 
"8. That each of the parties of the second part does hereby re- 
lease and absolve each of the parties of the first part from any 
and all liabilities or obligations incurred under said Purchase and 
Sale Agreement of April 24, 1952, which is hereby cancelled and 
annulled ab  initio. 
"9. It is the spirit and intent of this Agreement and Release to re- 
store the parties hereto, so far as possible, to the same position in 
which they would have 'been had the Purchase and Sale Agreement 
of April 24, 1952, not been executed and had the said Partner~hip 
Agreement of April 25, 1952, not been executed but, instead, the 
parties of the first part had liquidated the said Corporation in kind 
and had carried on the business as a Partnership under the name 
of 'Bryan Rock & Sand Company' from May 1, 1952, to date. Ac- 
cordingly, each of the parties hereto hereby agrees to execute any 
additional writing which may appear to be advisable or necessary 
in order to effectuate that purpose. 

"IN WITNESS, WHEREOF, . . ." 
6. Under date of December 10, 1952, the parties thereto executed 
the following agreement: 

"DISSOLUTION OF PARTNERSHIP" 
"THIS AGREEMENT, made this 10th day of December, 1952, 

by and between Luther B. Hughes, David T. Bailey, June D. Lane, 
Samuel A. James, Colin MacNair, Arnold M. Davis, all of Wake 
County, and William E. Moore of Harnett County, Korth Carolina, 

"WITNESSETH" 
"THAT WHEREAS, under date of April 25, 1932, the parties 

hereto executed a Partnership Agreement for the conduct of a busi- 
ness to be known as Bryan Rock & Sand Company, the capital 
contributions to which were to be made by the parties out of assets 
to be distributed as a liquidating dividend by Bryan Rock & Sand 
Company, Inc., a Il'orth Carolina corporation, for the purchase of 
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which the parties hereto had entered into a contract with James E. 
Bryan and Mary Z. Bryan under date of April 24, 1952, and 

"WHEREAS, the said Agreement of Purchase and Sale dated 
April 24, 1952, has been cancelled and rendered null and void ab 
initio in consequence of which the Partnership contemplated by 
the Agreement of April 25, 1952, never became possessed of any 
assets or properties of its own but, instead, all such assets and 
properties belonged to and were owned by the said James E. Bryan 
and Mary Z. Bryan, and 

"WHEREAS. the objects and purposes for which said Partner- 
ship was created having failed through lack of capital contributions 
by the partners; 

"NOW, THEREFORE, it is hereby agreed tlhat the Partnership 
contemplated by the said Partnership Agreement of April 25, 1952, 
be and the same hereby is dissolved." 
The evidence relevant to plaintiff's allegations that his execution 

of said "AGREEMENT AND RELEASE" of Decem~ber 10, 1952, 
was obtained by fraud, duress and undue influence, will {be considered 
in the opinion. 

Plaintiff excepted to said judgment and appealed, assigning errors. 

Murray Allen, Clem B. Holding and R. P .  Upchz~rch for plaintiff, 
appellant. 

Arendell & Green and Alton T. Cummings for defendant, First- 
Citizens Bank and Trust Company of Smithfield, North Carolina, 
appellee. 

Armistead Maupin for defendant Byron E. Bryan, appellee. 

BOBBITT, J. The only question presented is whether the evidence, 
considered in the light most favorable to plaintiff, was sufficient to 
make out a case for jury determination. 

I t  was stipulated that Davis executed each and all of the docu- 
ments referred to in the statement of facts. Obviously, plaintiff is 
barred by said "AGREEMENT AND RELEASE" of December 10, 
1952, unless i t  is void as to Davis on the ground that his execution 
thereof was obtained by fraud, duress and undue influence, as alleged. 

Plaintiff's first contention is that,  when Davis executed said 
"AGREEMENT AND RELEASE," the Bryans' relationship to Davis 
was that of a fiduciary; and that the presumption of fraud arising 
from their fiduciary relationship cast upon defendants the burden of 
establishing by the greater weight of the evidence that  the trans- 
action was fair to Davis. Hence, plaintiff contends, independent of 
evidence of actual fraud, duress or undue influence, the issue was for 
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determination by the jury. 
If such fiduciary relationship existed, decisions such as McNeill v. 

McNeill, 223 N.C. 178, 25 S.E. 2d 615; Abbitt v. Gregory, 201 N.C. 
577, 160 S.E. 896, and others cited by plaintiff, would support plain- 
tiff's contention as to  the legal significance thereof; but none of the 
cited cases supports his antecedent and basic contention that  the 
evidence herein was sufficient to  support a finding that such fiduciary 
relationship existed. 

I n  his brief, plaintiff asserts: "The fiduciary or confidential re- 
lationship was created when the parties executed the agreement of 
purchase and sale." But the agreement of April 24, 1952, to  which 
plaintiff refers, simply defined the contractual rights and obligations 
of the respective parties. Nothing therein may be construed as estab- 
lishing a fiduciary or confidential relationship bet'ween the contract- 
ing parties. 

Plaintiff's second contention is that  evidence tending to show "the 
absence of or the gross inadequacy of consideration alone was suffi- 
cient to  take the case to the jury upon the issues of fraud, undue 
influence and duress," citing Knight v. Bridge Co., 172 N.C. 393, 90 
S.E. 412; Butler v. Fertilizer Works, 195 N.C. 409, 142 S.E. 483; and 
Hill v. Insurance Co., 200 N.C. 502, 157 S.E. 599. Conceding the sound- 
ness of the rule declared in the cited cases as  applied to  the factual 
situations therein, the evidence here does not show either absence or 
gross inadequacy of consideration for said "AGREEMENT ANC 
RELEASE." 

Neither Davis nor any other partner had made any capital con- 
trilbution to the partnership. The only capital assets of the partner- 
ship were those acquired from the Corporation. The initial payment 
of $400,000.00 to the Bryans was made therefrom. While the partner- 
ship subsisted Davis received a larger salary than he had theretofore 
received as an employee of the Corporation. 

Plaintiff relies largely on testimony of Davis tending to show that 
from May 1, 1952, to  December 10, 1952, the period the business was 
operated by the partnership, the profits, exclusive of the amount set 
aside for depreciakion of equipment, were $472,830.24, and that the 
properties and business were of much greater value on December 10, 
1952, than on April 24, 1952, or May 1, 1952. 

By said "AGREEMENT AND RELEASE," Davis and his part- 
ners were released from their obligations under the contract of April 
24, 1952, to pay $2,600,000.00, the deferred portion of the purchase 
price; and, whether said "AGREEMENT AND RELEASE" was to  
their advantage or othenvise, i t  cannot be said tha t  there was an 
absence or gross inadequacy of consideration therefor. I n  this con- 
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nection, i t  is noted that the agreement of April 24, 1952, and said 
"AGREEMENT AND RELEASE," were between the Bryans, on 
the one hand, and all seven purchasers or partners, on the other hand. 

The circumstances preceding and a t  the time of the execution of 
said "AGREEMENT AND RELEASE" are narrated below. 

The partners elected these officials, who served during the period 
of partnership operation, viz. : Bailey, General Manager; Hughes, 
Office Manager and Purchasing Agent; I)avis, Sales Manager; Mac- 
Nair, Traffic Manager; Lane, General Superintendent. It appears 
that, pending performance by the seven purchasers of their obliga- 
tions under the contract of April 24, 1952, the business was carried 
on substantially as theretofore. Davis testified that Bryan continued 
to occupy the same office in the suite of six offices in the Raleigh Build- 
ing; that  Bailey made reports to Bryan; and that Bryan "took charge 
of the business." He  did say that  the name on the door to Mr. Bryan's 
office was changed to "James E. Bryan." 

"Several dayd' prior to December 10, 1952, the late Mr. Sam Ruark, 
a Raleigh attorney, drafted certain notes and deeds of trust bearing 
date of May 1, 1952, which, if executed by the purchasers and their 
wives, as provided therein, would have obligated them to pay the de- 
ferred portion of the purchase price, to wit, $2,600.000,00, in accordance 
with the schedule of maturities specified in the contract of April 24, 
1952. Until then, so far as the evidence cliscloses, the purchasers had 
done nothing to comply with their obligations in respect of said de- 
ferred portion of the purchase price. Whether Mr. Ruark represented 
the Bryans or the partnership or both is not clear. As to this, Davis' 
testimony was indefinite and contradictory. 

Prior to December 10, 1952, the partners, a t  several meetings, dis- 
cussed whether they would sign the notes and deeds of trust as draft- 
ed by Mr. Ruark. On December 7, 1952, a t  such a meeting, Lane 
was noncommittal as to whether he would sign. During this period, 
Davis conferred wijth an attorney with reference to these documents. 

At the conference or meeting on December 10, 1952, the persons 
present were (1) each of the seven partners, (2) James E .  Bryan, 
( 3 )  Mr. Ruark, and (4) Mr. Stanley Worth, an attorney of Washing- 
ton, D. C., who represented the Bryan interests. Davis testified: "The 
papers were brought in and we wepe asked whether or not we would 
sign them by Mr. Ruark." All partners were willing to sign except 
Lane. Lane "said he wasn't going to sign them." Davis testified that, 
while he didn't like certain provisions, he agreed to sign the notes and 
deeds of trust. 

When Lane said he would not sign the notes and deeds of trust, 
Mr. Worth "said it would have to be taken back as of May 1st to 
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a partnership of Mary 2. Bryan and James E .  Bryan." Mr.  Worth 
then drafted said "AGREEMENT AND RELEASE." Since Mr. 
Worth had to  go back to  Washington, the  partners were told to  wait; 
and, after satid "AGREEMENT AND RELEASE" had been drafted, 
were invited "into the back room where Mr. Worth was, and i t  was 
presented for signatures and was given to us for signing so Mr. Worth 
could go back to Washington." At  the time of the actual signing of 
said "AGREEMEST AND RELEASE," the only persons present 
were the seven partners, Mr. Bryan, and Mr. Worth. 

When he executed said "-AGREEMEKT AND RELEASE," Davis, 
then 50 years of age, was a college trained man of wide experience in 
road construction and engineering. There was no suggestion that  he 
could not or did not read and fully understand the provisions of said 
"AGREEMEKT AND RELEASE" or tha t  anybody misrepresented 
in any way the contents thereof. True, Davis testified tha t  i t  "was 
given to us for signing without change," and that  he didn't sign i t  
"freely and voluntarily," but there was no testimony tha t  he raised 
any question or made any protest as to said "AGREEMENT AND 
RELEASE" as drafted by Mr. Worth or any provision thereof or 
tha t  he requested or even suggested a delay for the purpose of fur- 
ther study and consideration. 

There is merit in plaintiff's contention that the notes and deeds 
of trust as drafted by Mr. Ruark contained provisions beyond those 
required by the contract of -April 24, 1952. However, these facts 
should be noted: (1) So far as the evidence discloses, the only dis- 
cussion as to specific provisions was by the partners inter se; (2) 
Davis agreed to  sign the notes and deeds of trust as drafted; (3)  Lane, 
whose refusal to  sign resulted in the rescission a b  initio of the con- 
tract of April 24, 1952, did not indicate that  his refusal was based 
on any particular provisions of the notes and deeds of trust. I n  any 
event, irrespective of the actions of his co-purchasers and partners, 
Davis was at liberty to refuse to sign said "AGREEMENT AND 
RELEASE" and stand on his rights under the contract of April 24, 
1952, if he wanted to do so. I t  is noted that plaintiff did not call Lane, 
or any of Davis' former partners, to testify as witnesses herein. 

Under date of December 10, 1962, the seven partners, including 
Davis, executed the "DISiSOLUTIOS O F  PARTXERSHIP" agree- 
ment. There was no evidence as to the circumstances under which 
this document was drafted and executed. 

Beginning December 10, 1952, and thereafter, the business was 
operated by a partnership composed of James E .  Bryan and Mary 2. 
Bryan. It appears that,  while Davis did some work for the new part- 
nership after December 10, 1952, he was out sick for three or four 
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days. When he came back to the office on or about December 16, 1952, 
he was discharged by D. T. Bailey, then acting for the Bryan partner- 
ship. (Note: Mr. Bailey had been General Manager of the seven- 
member partnership and prior thereto Vice President and Auditor 
of the Corporation. Davis was an employee of the Corporation from 
February 15, 1946, to April 24, 1952. He had no written contract of 
employment and "no term of employment was specified.") 

Davis testified that he "got a check for $2,000 along about the 13th 
of December" but did not know whether this was for his salary through 
the month of December. He testified that he received another check 
dated December 16, 1952, for $1,600.00, drawn on Bryan Rock & 
Sand Company, not incorporated, which he endorsed and cashed, but 
did not know whether this was a bonus payment. 

We have considered both the admitted and the excluded evidence. 
Hence, there is no need to discuss plaintiff's assignments of error 
based on his exceptions to the court's exclusion of portions of Davis' 
testimony. However, i t  seems appropriate to say that  Davis' testi- 
mony (1) as to property valua~tions made by a Mr. Wright, who was 
not a witness, and (2) as to what Mr. Bailey, who was not a witness, 
told Davis Mr. Bryan had said and done, was clearly incompetent 
and properly excluded. 

Whether Davis by (1) his execution of said "DISSOLUTION OF 
PARTNERSHIP," and (2) his acceptance of said checks, affirmed 
and ratified said "AGREEMENT AND RELEASE," is a question 
we do not reach. $ee PresneU v. Liner, 218 N.C. 152, 10 S.E. 26 639; 
Sherrill v. Little, 193 N.C. 736, 138 S.E. 14, and cases cited therein. 

The judgment of involuntary nonsuit is affirmed on the ground 
that there was no evidence that Davis' execution of said "AGREE- 
MENT AND RELEASEJ' was obtained by fraud, duress and undue 
influence as alleged, and therefore plaintiff's right to recover is barred 
by said "AGREEMENT AND RELEASE." 

Affirmed. 
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F. SLEDGE v. DUNCAN MILLER, JAMES H. DAVIS, L. F. BkSS SIR., 
AXD L. F. BASS, JR.  

(Filed 28 January, 1959.) 

Reference 8 4- 
I n  order for a plea in bar to preclude an order of reference, it  is 

necessary that the plea, if established, should finally determine the en- 
tire controversy. 

In  an action for trespass to try title, defendant's plea of the three- 
year statute a s  a bar to the recovery of damages for trespass and his plea 
of title by adverse possession under the seven, twenty, twenty-one and 
thirty year statutes, does not constitute a plea in bar  precluding refer- 
ence since the three-year statute would not determine the question of 
title and the pleas of the other statutes raise the very qnestions as to 
the boundaries justifying a reference under the statute. G.S. 1-189. 

Adverse Possession 8 17- 
Possession for the statutory period under color or possession for the 

statutory periods  without color but under known and visible lines and 
boundaries, vests title in the possessor. 

A sketch a s  to the timber conveyed by defendant's predecessor in 
title would not be competent as  an admission against inter& a s  to the 
boundaries of the land owned by such predecessor in fee even if the 
ancestor saw and approved the sketch and even though plaintilT estab- 
lishes the identity of the descriptions in the timber deed and the de- 
scription set out in the answer, since the fact that a person conveys 
the timber on a designated tract, without more, is no evidence that the 
land therein described is all  the land owned by him, A fortioravi, a copy 
of the original sketch made by the draftsman after the death of the 
ancestor and the destruction of the original by fire, is incompetent. 

Trespass to Try Title 5 3- 
In an action in trespass to try title, defendant's denial of plaintiff's 

title places the burden of proof on plaintiff to establish his title by one 
of the approved methods. 

Same: Ejectment 8 7- 
In  a n  action insolving title to realty in which plaintiff seeks to estab- 

lish title by a connected chain of title from the sovereign. the burden 
is on plaintiff to show that  the descriptions in each of the deeds con- 
stituting a link in his chain of title cover and include the land claimed. 

I t  would seem that  the testimony of  plaintiff"^ witness to the effect 
,that the land described in the complaint was generally reputed to be 
within the area covered by the description in a deed in plaintiff's chain 
of title, is insufficient to require the submission of that question to the 
jury when on cross-esamination the witness testifies that a survey in 
accordance with the description in ,the deed would not include the land 
in controversy. 
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8. b e - -  
Where plaintiff, in seeking to esta'blish his chain of title, introduces 

in e~ idence  a deed esecuted by receivers, but fails to offer in evidence 
the judgment roll to establish that  the persons named as  receivers were 
in fact receivers and had authority to convey, there is a break in the 
chain of title, and nonsuit is proper, since the recitals in the deed do 
not establish as  against strangers the faots therein recited. The same 
rule applies a s  to a deed esecuted by commissioners without proof of 
authority in the commissioners to  esecute the instrument. 

0. Adverse Possession 2, 4- 
Where both parties claim by adverse possession of the lncrts it1 quo,  

if the title of one of them had matured prior 40 the other, the title ac- 
quired by the flrst is the older title, and the law would presume that  
thereafter his possession was rightful, and the possession of the other 
under color, without physical possession of any of the land within the 
claim of the flrst, would not be constructively extended to cover any 
of the land within the c l ~ i m  of the first. 

10. Appeal and Error g 4 5 -  

Where i t  is judicially deterniinetl that plaintie was not the otyner of 
the land in controversy, the refusnl to submit an issue as  to damages 
resulting from clefmtlant's asserted trespass cannot be prejudicial. 

APPEAL by plaintiff from .VIcKinnon, J . ,  April 1958, Term of 
BR~-NSWICK. 

The primary purpose of this action is to determine ownership of 
a tract of land in Brunswick County. The complaint alleges plaintiff 
is the owner of a part of Green Bay Swamp. The part claimed is de- 
scribed by course and distance and is asserted to contain 1720 acres. 
The complaint alleges trespass by defendant, cutting and removal of 
merchantable timber to the amount of $1,000. Plaintiff prays that  he 
be adjudged the owner, that  defendants be enjoined from trespassing, 
and that  he recover damages for the timber cut. 

Defendants answered and denied plaintiff owned the land described 
in the complaint or trespass on plaintiff's land, and, as an additional 
defense to the asserted trespass, pleaded the three-year statute of 
limitations. For affirmative relief they alleged they were the owners 
in fee of a parcel of land therein specifically described. They alleged 
they have been in possession of that land for ( a )  more than seven 
years under color of title, (b)  more than twenty years under known 
and visible boundaries, (c) more than twenty-one years under color 
of title, and (d) more than thirty years under known and visible 
boundaries. They plead such possession and the seven, twenty, twenty- 
one, and thirty year statutes of limitations to vest title in them and 
to defeat plaintiff's claim of ownership. 
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At the April 1955 Term, Judge Friszelle entered an order of refer- 
ence reciting: "this action should be referred because it involves 
complicated questions including the location of boundary lines, the 
determination of possible lappage, facts regarding adverse possession 
and other issues, and likely will require a personal view of the prem- 
ises." Plaintiff excepted to the order of reference. 

The referee, after hearings, found that defendants had possessed 
the land described in the answer for marl! than thirty years. He con- 
cluded they were the owners thcreof and so reported. He made no 
findings with respect to the remainder of the land described in the 
complaint nor did he make any findings with respect to the asserted 
trespass. Plaintiff excepted to the finding that defendants had pos- 
sessed the land for sufficient time to mature their title. He  tendered 
an issue as t o  the ownership of the land described in the answer and 
an issue as to damages for timber cut. Judge Fountain remanded the 
cause to the referee to make findings with respect to the land de- 
scribed in the complaint which lies outside of the boundaries claimed 
by defendants. The referee supplemented his report, finding plaintiff 
was the owner of that portion. Plaintiff did not file further exceptions 
or again tender issues. 

Issues were submitted to determine ownership, but not as to dam- 
ages. The jury responded to the issues of ownership to the same ef- 
fect as found by the referee. Judgment was entered on the verdict 
and plaintiff appealed. 

E. J .  Prevatte and Kirby Sullivan for plaintiff, appellant. 
Carter & Murchison for defendant appellees. 

RODMAN, J. Plaintiff's first assignment of crror is directed to the 
order of reference. He contends that defendants' pleas of the statutes 
of limitations were pleas in bar and until disposed of, a reference was 
improper. 

True, no reference should be ordered when there is a plea in bar 
which when determined will completely dispose of the controversy; 
but unless the plea is sufficient, when established, to finally settle the 
entire controversy, i t  constitutes no basis for refusing to refer. Solon 
Lodge v .  Ionic Lodge, 245 N.C. 281,95 S.E. 2d 921; Grimes v. Beaufort 
County, 218 N.C. 164, 10 S.E. 2d 640; Brown v .  Clement Co., 217 
N.C. 47, 6 S.E. 2d 842. Manifestly the plea of the three-year statute 
to defeat a recovery for the asserted trespass would not dispose of the 
controversy. No proper inquiry could be made with respect to tres- 
pass until the question of ownership had been determined. 

The asserted possession for the several periods of t.ime referred to 
16 - 249 
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in the answer constituted defendants' several sources of title. Posses- 
sion for the statutory period under color vested title in defendants. 
Possession for the statutory period, without color, but under known 
and visible lines and boundaries gave defendants good title. Trust Co. 
v. Miller, 243 N.C. 1, 89 S.E. 2d 765; Powell v. Mills, 237 N.C. 582, 
75 S.E. 2d 759 ; Martin v. Bundy, 212 N.C. 437, 193 S.E. 831 ; Berry 
v. Coppersmith, 212 N.C. 50, 193 S.E. 3;  Johnson v. Fry, 195 N.C. 
832, 143 S.E. 857; Christenbury v. King, 85 N.C. 229; Graham v. 
Hoi~ston, 15 N.C. 232. 

I t  was the location of the lboundaries called for in the deed or other 
instruments constituting defendants' color of title or the location of 
the "known and visible lines and boundaries" marking defendants' 
possession which formed the basis for the reference. These were the 
complicated questions of lboundary referred to in the statute, G.S. 
1-189. To defer a reference until these questions were determined 
would remove the necessity for a reference. Accepting plaintiff's in- 
terpretation of the statute, reference would Ibe permissible when a 
complicated question of boundary arose between two property owners, 
each of whom claimed under connected paper title; but if one of the 
parties asserted title by adverse possession, reference would be im- 
proper, no matter how complicated the boundary question. The ques- 
tion has heretofore been settled contrary to plaintiff's contention. 
Fibre Co. v. Lee, 216 N.C. 244, 4 S.E. 2d 449. 

Plaintiff assigns as error the refusal of the court to permit plaintiff 
to offer as substantive evidence a map or sketch which he asserts 
shows the location of defendants' land as pointed out by their an- 
cestor in title. Admissions or declarations against interest by a per- 
son in possession are competent against him and those claiming under 
him. Defendants do not controvert the soundness of this principle. 
They merely deny its application to the factual situation here pre- 
sented. The evidence for plaintiff coming from his witness Brown was 
to the effect that W. D. Andrews, ancestor in title of defendants, had 
made a deed conveying the timber on a portion of his land. Brown 
testified: "When I went to see Mr. Andrews I carried the timber deed 
mentioned. That's all I had relating to this land. I did not have Mr. 
Andrews' deed with me where he bought the land. I went down there 
and asked him about this timber deed. . . . I asked him about the 
description in that timber deed. That's what he showed me. I read 
the timber deed to him. That's all I talked to him about that was my 
business there." Brown then testified that he made a sketch on the 
back of the timlber deed showing the location of the land pointed out 
by Andrews as the land described in that deed. The record is not clear 
as to whether Andrews saw the sketch made by Brown, but, if it be 
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conceded that Andrews did see and approve Brown's sketch, that fact 
would not be an admiasion that  the sketch made of the land described 
in the timber deed was likewise a map of the land descri'bed in the 
answer. The identity of the two descriptions should be shown. Cer- 
tainly the fact that one conveys the timber on a designated tract is, 
without words to that  effect, no evidence that the land there described 
is all the land grantor owned. 

Apparently Brown's original sketch was destroyed by fire, and 
plaintiff on the trial proposed to use a sketch then made. Certainly 
euch a sketch then made could not be construed as an admission by 
Andrews, who had then been dead for twenty years. 

Defendants' denial of plaintiff's title cast on plaintiff the burden 
of proof. He could establish his title by showing adverse possession 
under color for seven years. The court sulbmitted that question to 
the jury. It found adversely t o  plaintiff. He could also carry the 
burden of proof by showing a connected chain of title from the sov- 
ereign to him for the identical lands claimed by him. He insists he 
hm carried thia burden. Judge McKinnon held to the contrary. The 
correctness of this ruling is made the barsis for assignments of error 
11, 12, 13, 16, 17, 19, and 29. Plaintiff contends he has shown four 
connected ohains of title to the land claimed by him. H e  offered no 
evidence tending to  fix the location of any of the lands descrilbed in 
his asserted third and fourth source of the title; hence we consider 
only the first two sources. The first source is a deed from the State 
Board of Education to Hammer Lumber Company dated July 1920 
conveying for $2,000 a tract there specifically described as contain- 
ing 26,240 acres and "being the same tract of land granted by the 
State of North Carolina to David Allison, January 22, 1796 . . ." 
He then offered a deed from Hammer Lumber Company to Beaufort 
County Lumber Company dated January 1922 for the identical land 
descrilbed in the deed from State Board of Education. The next as- 
serted link in this chain of title is a deed from William S. Grady, Jr., 
W. N. Jackson, and L. R. Varser, receivers of the Beaufort County 
Lumber Company, to F. McMillan. This deed recites a consideration 
of $150. The description in this deed differs from the description in 
the two preceding deeds. The acreage is not given. It is manifestly 
substantial since one line called for is more than four miles long, 
another more than three, and another a mile and a half. 

The next link is a deed from F. McMillan to plaintiff, dated June 
1941, containing the identical description used in the complaint. 

The burden was on plaintiff to  sh1m that the descriptions in each 
of the deeds on which he based his claim of title covered and included 
the land he claimed. Seawell v. Fis'hing Club, ante, 402; Southgate 
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v. Elfenbein, 184 N.C. 129, 113 S.E. 594; McBrayer v. Blanton, 157 
N.C. 320, 72 S.E. 1070. 

Td meet this burden plaintiff sought to show by the witneas Brown 
that  the land in controversy was within the boundaries & out in the 
deed from the State Boml  of Education to Hammer Lumber Company. 
Brown testified on direct examination that the land described in the 
complaint "is generally reputed to be within the area covered by the 
Allison grant." On cross-examination the witness testified that when 
surveyed according to the calls in the Allison grant the land in con- 
troversy would not be within its boundaries. Judge McKinnon was 
of the opinion that the statement on direct examination as to gen- 
eral reputation was without probative force because of the unequivocal 
testimony on cross-examination. Plaintiff cites no authority to sup- 
port his claim that Brown's testimony of general reputation sulked 
to  require subn~ission of that question to the jury. The question is 
not the same as that presented in Singleton v. Roebuck, 178 N.C. 201, 
100 S.E. 313. There the witness testified of his own knowledge to  a 
physical fact. Here his unequivocal testimony with respect to the 
location of the Allison grant is directly contrary to his assertion as 
to general reputation. 

But  if it be conceded that  the r e w n  given by Judge McKinnon 
was wrong, we think that he unquestionaibly reached the right re- 
sult. Plaintiff had the burden of establishing not only the identity 
of the lands in the several deeds but a connected chain of title. Where 
a link is missing the chain is severed, and no benefit can accrue from 
the earlier conveyances. The first and second asserted chains of title 
are the only two which trace to the sovereign and in each of these 
claimed chains of title there appears to be a definite break. 

The deed from State Board of Education to Hanimer Imnber Com- 
pany and the deed from Hammer Lumber. Company to Beaufort 
County Lumber Company sufficed to show, przma facie, title to the 
lands there described in the Beaufort County Lumber Company, but 
plaintiff failed to  establish that  he acquired title to the properties 
owned by Beaufort County Lumber Company. For that purpose he 
offered a deed from Grady and others, receivers of Beaufort County 
Lum'ber Company. The record does not show what recitals, if any, 
appear in this deed. I t  may be presumed, however, that the persons 
named as receivers in the deed claimed judicial authority to convey, 
and that the deed contained recitals to that effect, but the recitals, if 
they appear in the deed, were not, as against these defendants, suffi- 
cient t o  establish that fact. The burden rested on plaintiff to show 
that the persons named as receivers were in fact receivers and had 
authority to convey. This should have been established by offering 



N.C. ] FALL TERM, 1958. 453 

the judgment roll in the action appointing receivers. Shingleton v. 
Wildlife Commission, 248 N.C. 89, 102 S.E. 2d 402; Kelly v.  Kelly, 
241 N.C. 146, 84 S.E. 2d 809; Meeker v. Wheeler, 236 N.C. 172, 72 
S.E. 2d 214; Benners v. Rhinehart, 109 N.C. 701; Williamson v. Bed- 
ford, 32 N.C. 198. Mere recitals in the deed do not establish, as against 
strangers, the facts there recited. Walston v. Applewhite & Co., 237 
N.C. 419, 75 S.E. 2d 138; Thompson v. Lumber Co., 168 N.C. 226, 
84 S.E. 289; Barefoot v. Musselwhite, 153 N.C. 208, 69 S.E. 71; 
Crump v. Thompson, 31 N.C. 491; Claywell v. McGimpsey, 15 N.C. 
89 ; Hardy v. Jones, 6 N.C. 52, s.c. 4 N.C. 144. 

One of the links in the asserted second chain of title is the deed 
from Andrews and Prevatte, commissioners, to Mary White. The re- 
citals with respect to the authority of the grantors in this deed are 
not in the record, but, as  noted above, if the deed contains recitals 
as to the authority of grantors, such recitals would not suffice to 
establish the right of the commissioners to act. 

The court held that neither plaintiff nor defendants had establish- 
ed good paper title. For either to  be adjudged owner i t  was neces- 
sary to establish title by virtue of possession, either for seven years 
under color or for twenty years without color. There is no evidence 
tending to show possession by plaintiff or his ancestors prior t o  1940 
to which he can connect himself. Evidence subsequent to  that  date 
was submitted t o  the jury by the court. 

There was evidence on behalf of defendants tending to establish 
title to the land in controversy both  by possession under color and 
by possession without color and that by virtue of such possession title 
had ripened in the defendants or their ancestors in title long prior 
to 1940. The court charged the jury that  if they found as a fact that  
the defendants had, *by virtue of suoh possession, acquired title to 
the land in controversy, theirs became the older title and the law 
would presume that  they were thereafter rightfully in possession, and 
possession by plaintiff outside of and beyond the hundaries of the 
land owned by defendants would not, by virtue of plaintiff's color, be 
constructively extended to cover the land which defendants had ac- 
quired by virtue of their prior possession. This was a correct state- 
ment of the law. Land Co. v. Potter, 189 N.C. 56, 127 S.E. 343; 
Boomer v. Gibbs, 114 N.C. 76. 

Plaintiff assigns as error the refusal of the court to  submit to the 
jury an issue as to  the amount of damages for trespass. The court 
was of the opinion that plaintiff had not properly preserved his right 
to have that  issue submitted, but if plaintiff was right and his ex- 
ceptions sufficed to justify submission of the issue, certainly no preju- 
dice has come to him by the refusal. The finding of the jury that  de- 
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fendants were the owners of the land from which the timber was cut 
negatived plaintiff's claim of trespass and defeated his claim for 
damagas. 

We have examined each of the other assignments of error but find 
none prejudicial to plaintiff or which in our opinion requires discus- 
sion. The judgment is 

Affirmed. 

K A m R Y N  P. SHEPARD v. RHEEM MANUFACTURING WMPANY, 
'PIEIITMONT NATURAL GA@ COMPANY, ING AND ERVIN CON- 
STRUCTION COMPANY, INC. 

(Filed 28 January, 1959.) 

1. Judgments  8 18: Procees 8 Sd- Foreign corporation engaged in 
eelling appliances i n  this State may be served under  0.8. 56-145(a)  
( 8 )  f o r  injury from defective appliance. 
A foreign corporation selling home appliances to wholesalers in North 

Carolina is subject to service of process under G.S. 55-145(a) (3 ) .  in 
an action by a resident of this State to recover for personal injury 
allegedly resulting from a defective appliance manufactured by - t h e  
foreign corporation, notwithstandinr that title to amliances sold bv 
the iorpora-tion in this Sltate pass t o  the who1esale~'art the point of 
shipment outside of this  state and notwithstanding that  the foreign 
corporation maintains no agents or employees here except agents for 
the solicitation of orders which are  subject to approval by the home 
office, and service under the statute subjects the foreign corporation to 
a judgment in personanz. 

a. Constitutional Law g 24- 
The constitutionality of a statute of this State authorizing service 

of process on foreign corporations involves a question of due p r o m s  of 
law, Fourteenth Amendment to the United States Constitution, to be 
determined in accordance with the decisions of the Supreme Court of 
the United States. 

3. Same: Process g 8d- 
G.S. 55-145(a) ( 3 ) ,  authorizing the service of process on a foreign 

corporation by service on the Secretary of State in causes of action to 
recover for injuries resulting from the production, manufacture or dis- 
ltribution of goods of such corporation consumed or  used in this State, 
is constitutional and valid. 

APPEAL by defendant Rheem Manufacturing Company from Craven, 
S. J., a t  June 16, 1958 Special Term, of MECKLENBURG. 

Civil action to recover for personal injury allegedly sustained as 
proximate result of actionable negligence of defendants in manner 
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stated in the c o m p l a i n t  duly heard upon motion of Rheem Manu- 
facturing Company to  dismiss for lack of jurisdiction over the person. 

And the court, having considered the stipulation of parties, the 
evidence offered and the record, made the following findings of fact: 

"1. This action was instituted by the issuance of a summons on 
September 27, 1957. At the same time proceedings in attachment were 
instituted against the defendant Rheem Manufacturing Company and 
pursuant to said proceedings a summons in garnishment was issued 
against Parnell-Martin Supply Company with respect to any indebted- 
ness owed by that company to the defendant Rheem Manufacturing 
Company. The answer to the garnishment summons filed by Parnell- 
Martin Supply Company shows an indebtedness subject to said gar- 
nishment proceedings as of September 27, 1957, in the amount of 
$6,852.98. 

"2. The action wrts removed to the United States District Court 
for the Western District of North Carolina on petition of two of the 
defendants 'but was thereafter remanded to the State Court by order 
of the United States District Judge. 

"3. While the action was pending in the United States District 
Court, the defendant Rheem Manufacturing Company filed a motion 
to dismiss for lack of jurisdiction in personam and also a motion to 
dismiss the attachment proceedings. After remand, the defendant 
Rheem Manufacturing Company filed a new motion to dismiss sp-  
pearing in the record in which no attack was made upon the attrxh- 
ment proceedings and upon the hearing in this Court on the motion 
to dismiss it was stated for the record by counsel for Rheem Manu- 
facturing Company that motion to dismiss the attachment proceed- 
ings filed in the Federal Court was abandoned and that the motion 
to dismiss was confined to the question of jurisdiction to render a 
judgment in personam. 

"4. That  the original summons was returned without service as 
to the defendant Rheem Manufacturing Company and thereafter. 
while the action was pending in the United States District Court, the 
plaintiff caused an Alias Summons to be issued for service on the 
Secretary of State of North Carolina under the provisions of G.S. 
55-145 and 55-146, the defendant Rheem Manufacturing Company, 
not having appointed an agent for service of process in this State. 
No question is raised as to the procedure followed in undertaking to 
comply with the provisions of G.S. 55-146, the question presented be- 
ing confined to whether or not the facts of the case bring the case 
within the provisions of G.S. 55-145 and, if so, whether said statute, 
as applied to the fads,  is unconstitutional. 

"5. The defendant Rheem Manufacturing Company is a foreign 
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corporation and is not, and never has bcen, domesticated in North 
Carolina, is not incorporated under the laws of this State, and is not, 
and never has been, admitted to  do business in North Carolina. 

"6. A't the time of the institution of this action, and for some years 
prior thereto, and up to the present timc, Rheem Manufacturing Com- 
pany has solicited orders in North Carolina for its products to be 
shipped in interstate commerce from manufacturing or assembling 
plants in other states to  purchasers in North Carolina. All such sales 
are solicited by sales representatives who, in some, but not all, cases, 
reside in North Carolina. No sales representative has now, nor has 
had in the past, authority to cnter into complete and binding con- 
tracts in North Carolina, i t  lbeing the practice of the company that  
all sales, before becoming final, must, be accepted by the regional 
sales office which in all cases is located outside of North Carolina. 

"7. Employees of Rheem Manufacturing Company received or ob- 
tained 784 orders during the Company's last fiscal year or account.- 
ing period, for the sale, delivery, or shipment of goods, articles or 
produds by the Company to persons or concerns in the State of North 
Carolina. 

"8. Of the 784 orders referred to in the preceding paragraph, only 
one order was not accepted by the appropriate office of the Rheem 
Manufacturing Company, the reason for non-acceptance in that case 
being that  the Company was unwilling to eupply the merchandise 
ordered to the requested specifications. 

"9. The average monthly dollar voluinc of Rheem Manufacturing 
Company sales of goods of all kinds to persons or concerns located 
in North Carolina during the Con~pany's last fiscal year or accounting 
period was $140,426.16. As of September 30, 1957, Rheem Manufac- 
turing Company had 57 customers in North Carolina consisting of 
wholesale purchasers of its products. 

"10. Under sales practices crnployed by the Rheem Manufacturing 
Company as of the time of the institution of this action, when goods, 
articles and products were shipped or delivered by Rheem Manufac- 
turing Company to customers or purchasers located In North Caro- 
lina, all shipments to North Carolina were f.0.b. plant from which 
shipments were made. Title to such goods passed a t  the plant from 
which shipments were made, which, in each case was outside of North 
Carolina. 

"11. Payments for all goods sold to North Carolina customers are 
made by remittance through United States mail to offices of Rheem 
Manufacturing Company outside of North Carolina and the sales 
representatives do not make collections and are not authorized to re- 
ceive money for the company in North Carolina. 
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"12. The names and addresses of all salesmen and other agents em- 
ployed by Rheem Manufacturing Conlpany, who, during the last 
six months of 1957, performed in the State of North Carolina any 
acts in furtherance of the purposes for which the Company was form- 
ed, are as follows: 

Frank Landon, 4019 Sheridan Drivc, Charlotte, K. C. 
John Painter, 2101 Highland Street, Charlotte, N. C. 
Paul Morris, 517 Parkview Drive, Spartanburg, S. C. 

"13. Frank Landon is and was a salesman employed by the Con- 
tainer Division of Rheem Manufacturing Company. John Painter is 
and was a salesman employed by the Riclmond Plumbing & Fixture 
Division of Rheem Manufacturing Company. Paul Morris is and was 
a salesman employed by the Home Products Division of Rheem Manu- 
facturing Company. Each of said salesmen engages in general sales 
solicitation for the purpose of obtaining orders from wholesale cus- 
tomers in the Southeastern States in the case of Mr. Landon and Mr. 
Painter, and in North Carolina, South Carolina and Tennessee in the 
case of Mr. Morris. 

"14. Approximately 60% of the activities of Frank Landon are in 
North Carolina. Approximately 50% of the activities of John M. 
Painter are in North Carolina. Approximately 65% of the activities 
of Paul Morris are in North Carolina. 

"15. During the Company's last fiscal year or accounting period, 
Rheem Manufacturing Company did not make any sales to custo- 
mers in North Carolina on a consignment basis. 

"16. Neither Rheem Manufacturing Company nor any of its sales 
representatives does now maintain, nor has in the past maintained, 
any office or place of business in North Carolina. 

"17. Rheem Manufacturing Company purchases goods from sup- 
pliers in North Carolina under sales transactions which provide for 
shipment f.0.b. the supplier's plant in North Carolina, a t  which point 
title to such supplies passes to Rheenl Manufacturing Company. The 
average monthly dollar volume of such purchases of goods of all kinds 
from persons and concerns located in North Carolina during the com- 
pany's last fiscal year or accounting period was $682.74. The average 
number of orders per month involving such purchases was thirty-nine. 
These purchases are generally made by purchase orders issued a t  the 
plant facilities of Rheern Manufacturing Company outside of North 
Carolina and transmitted by mail to the supplier in North Carolina. 
In  relatively few instances representatives of the supplier visit plant 
facilities of Rheem Manufacturing Company outside of North Caro- 
lina and secure purchase orders on the occasions of such visits. Under 
no circumstances do employees of Rheem Manufacturing Company 
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make agreements of purchase in North Carolina for such supplies. 
"18. On September 30, 1957, the total amount of indebtedness owed 

to Rheem Manufacturing Company by persons or concerns located 
in North Carolina was $247,099.38. Rheem Manufacturing Company 
did not have any interest in any tangible propehy located in the State 
of North Carolina during September 1957, except price sheets, specifi- 
oation sheets and sales promotion literature such as is normally car- 
ried by salesmen. The only property which Rheem Manufacturing 
Company owned, or in which i t  had an interest in North Carolina, a t  
any time, consisted of the indebtedness due from its North Carolina 
customers, goods in transit purchased from North Carolina mppliers 
as outlined in Finding No. 17 above, and price sheets, specification 
sheets and sales promotional literature, such as is normally carried 
by salesmen. 

"19. Rheem Manufacturing Company has now, and had a t  the 
time of the institution of this adion, and a t  all times alleged in the 
complaint, no employee situated in North Carolina except the sales 
representatives specifically named in other findings of fact." 

And upon the foregoing findings of fact and upon the record, the 
couh made the following conclusions of law: 

"1. Service of process was had upon the defendant Rheem Manu- 
facturing Company in this case in full compliance with the procedural 
requirements of G.S. 55-146, as  authorized by G.S. 55-145 (c). 

"2. The caum of action stated in the complaint against Rheen~ 
Manufacturing Company arises out of a transaction which falls with- 
in the terms of G.S. 55-145 (a)  (3),  and accordingly, the service 
which was had in this case under G.S. 55-146 brought the defendant 
Rheem Manufacturing Company within the jurisdiction of this Court 
for purposes of an in personam judgment. 

"3. The activities which the Rheem Manufacturing Company has 
carried on in this State through its employees and agents have been 
throughout the period in question, regular, systematic and continuous 
and have resulted in a large volume of interstate business between 
said Company and persons and concerns in this State. 

"4. The cause of action stated in the complaint against Rheem 
Manufaicturing Company arises out of the activities of the said Com- 
pany referred to in the preceding paragraph. 

"5. The activities of the Rheem Manufacturing Company carried 
on in North Carolina as above stated establish such direct, substan- 
tial and uninterrupted contacts by that  Company with this State as 
to make i t  reasondble and just for this Court to exercise its jurisdic- 
tion over said Company in this case as  authorized by G.S. 55-145 and 
146. 
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"6. Under all of the facts contained in the record before this Court, 
no right of the Rheem Manufacturing Company under the 14th 
Amendment of the United States Constitution or under Article 1, 
Section 17 of the North Carolina Constitution will be violated by this 
couFtls exercise of the jurisdiction conferred upon it by G.S. 55-145 
over said Company." 

Therefore the court "ordered, adjudged and decreed" that the special 
appearance and motion to dismiss filed herein by defendant Rheem 
Manufacturing Company be, and it is hereby overruled, and defend- 
ant is allowed specified time within which to file answer or otherwise 
plead. 

To the signing and entering of the foregoing order, the defendant 
Rheem Manufacturing Company objects and excepts, and appeals 
to the Supreme Court, assigning error. 

Blakeney and Alexander, Ernest W. Machen, Jr., Payne and Hed- 
rick for plaintiff, appellee. 

Robinson, Jones & Hewson for defendant, appellant. 

WINBORNE, C. J .  Appellant states this as the question involved 
on this appeal: "Upon the facks found by the Superior Court Judge, 
did the court err in holding that  the defendant Rheem Manufactur- 
ing Company is subject to  in personam jurisdiction of the court?" 

And i t  is stated in appellant's brief filed in this Court that  "the 
primary errors complained of consist in reaching the wrong legal re- 
sult upon findings of fact to which no exception is taken." 

In  this conneetion it is provided by statute in this State, G.S. 55- 
145, in respect to jurisdiction over foreign corporations, not trans- 
acting business in this State, that:  

"(a)  Every foreign corporation shall be subject to  suit in this State, 
by a resident of this State, or by a person having a usual place of busi- 
ness in this State, whether or not suah foreign corporation is transact- 
ing or has transacted business in this State or whether or not it is en- 
gaged exclusively in interstate or foreign commerce, on any cause of 
action arising * * * (3 )  out of the production, manufacture, or distri- 
bution of goods by such corporation with the reasonable expectation 
that these goods are to be used or consumed in this State and are so 
used, regardless of how or where the goods were produced, manufac- 
tured, marketed, or sold or whether or not through the medium of 
independent contractors or dealers * * * ." 

Applying the provisions of this statute, G.S. 55-145, (a)  (3 ) ,  to  
the facts found by the court, it seems clear that the LegisIature in 
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enacting the statute had in mind just such situation as that involved 
here. For as  is succinctly stated lby appellee in her brief, "The plain- 
tiff is a resident of this State, and the appellant is a foreign corpora- 
tion engaged in manufacturing, producing, and assembling gas water 
heaters and various other appliances for use in the home. Through 
the efforts of its agents residing and working in the State, the ap- 
pellant ships large quantities of these appliances to  North Carolina 
with the reasonable expectation that they will be installed and used 
in the homes of the people of this State, and they are so used. The 
a& of negligence upon which the plaintiff bases her cause were com- 
mitted by the appellant in the course of this very activity, that is, 
her injuries came about through the negligence of the appellant in 
manufacturing and producing a defective gas water heater and in 
causing it to be shipped into this State where i t  was installed and 
used in the plaintiff's home until, by reason of the defect, the gas 
explosion occurred," inflicting upon her serious personal injury. 

Manifestly, therefore, upon the undisputed facts, the cause of ac- 
tion arises out of activities described in G.S. 55-145 (a)  (3).  Thus 
the court had authority, so far as the provisions of the statute are 
concerned, to assert jurisdiction over the person of Rheem Manufac- 
turing Company in the case. 

Now as to the constitutionality of the statute, G.S. 55-145 (a) (3) ,  
decisions of the Supreme Court of the United States are controlling. 
And in this connection the decision of that court in the case of Inter- 
national Shoe Company zq. Washington, 326 U .  S. 310, 90 L. Ed. 95, 
161 A.L.R. 1057, is pertinent and decisive of the question here in- 
volved. 

We find it stated there: L'Historically the jurisdiction of courts 
to render judgment in personam is grounded on their de facto power 
over the defendant's person. Hence his presence within the territorial 
jurisdiction of a court was prerequisite to its rendition of a judgment 
personally binding him. Pennoyer v. N e f ,  95 U.S. 714, 24 L. Ed. 565. 
But now that the capias ad respondendurn has given way to personal 
service of summons or other form of notice, due process requires only 
that in order to subject a defendant to a judgment in personam, if 
he be not present within the territory of the forum, he have certain 
minimum contacts with i t  such that the maintenance of the suit does 
not offend 'traditional notions of fair play and substantial justice'," 
citing cases. 

Attention has been called to the cases of Putnam v. Publications, 
245 N.C. 432, 96 S.E. 2d, 445, and Erlanger Mills, Inc. v. Cohoes 
Fibre Mills, Inc., 239 F .  (2d) 502, in which upon the facts of each 
particular case, the statute G.S. 55-38 (a)  (3) identical with present 
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statute 55-145 (a)  (3) was held unconstitutional. It is sufficient to 
say these cases are distinguishable in factual situation from the case 
in hand. 

I n  the light of the facts in instant case the statute G.S. 55-145 
(a) (3) is not found to be violative of any provision of the Consti- 
tution of the State of North Carolina. 

Hence the judgment from which appeal is here t>aken is hereby 
Affirmed. 

AJ11311ICA~ EQUITABLE ASSURANCIIC COMPANY O F  NEW YORK ; 
GREAT A M m I C A N  INSURANCE COMPANY ; HARTFORD FTRE 
INSURANCE COMPANY ; T H E  UONI'INM\rrAL INlSURANCE CQM- 
PANY; A N D  VIRGINIA FIRE) AND MARINE INSURANCE OOMPANY 
v. OHARLES F. GOLD, C0,MMISBONER O F  INSURANGE; HENRY L. 
BRIDGHS, I M1LJ;ER wAREbEYN, CHARLES F. GCYLD, BERRY C. 
GIBSON A N D  CURTIS II. FLANAGAN, CONST'ITUTING THE BOARD OF 
TRUSTEEIS O F  T H E  NORTH CAROLINA FIRBME~N'S PENSION 
FUND;  THE NORTH CAROLINA FIREMEWS ASSOOIATION; C. R. 
PURYESR AND RAY E. SCo??l'. 

HAXLDWARE MUTUAL INSURANCE COMPANY O F  T H E  CAROLINAS, 
INC., v. CHARLES F. GOLD, COMMISSIONER O F  INSURANOE; 
HENRY L. BRIDGES, I. MILLER WARREN, CHARLES F. GOLD, 
BERRY C. GIBSON A N D  CURTPS H.  FLANAGAN, CONSTITUTING T H E  
BOARD OF TRUSTEES O F  T H E  NORTH GAROLINA FIREIMEN'S 
PENSION FUND ; THE NORTH CAROLINA FIRBYMEN'S SSISOCIA- 
TION; C It. PIJRYEAR A N D  RAY E. S m .  

(Filed 28 Januaq- ,  1959.) 

1. Constitutional Law § 10- 
The presumption is in favor of the  constitutionality of a n  act  of the 

General Assembly, and a s ta tute  will not be declared invalid unless i ts 
unconstitutionality be determined beyond reasonable doubt. 

2. Taxation 8 1- 
The constitutional requirement of uniformity in taxation applies not 

only to  taxes on property but  also to taxes oil trades, professions, fran- 
chises and incomes. N. C. Constitution, Art .  V, sec. 3. 

3. Insurance § 3- 
An insurance prcmium is a consideration paid, whether in  money or 

otherwise, for  R contract of insurance. 

4. Insurance § 1 : Firemen's Pension F u n d  A c t -  
T h e  tax imposed by Chapter 1420, Session Laws of 1957, (G.S. 118-20) 

is not a tax imposed on insurance companies a s  a condition to  writing 
insurance and is not a part  of the premium but is a n  addition to the 
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premium and a tax to be paid by the purchasers of insurance and col- 
lected by insurers for the Firemen's Pension Fund. 

5. Oonstitutional Law g 20: Taxation 1: Firemen's Pension F u n d  
A c t  

The provisions of see. I%, Chapter 1420, Session Laws of 1967, (G.S. 
11837) exempting thoee who purchase policies from Insurance com- 
panies which a r e  members of the Farmers Mutual Fire Insurance Asso- 
ciatiun from the tax imposed by the statute on those 'who purchase in- 
surance from other companies, results in unconstitutional diwrimination 
in the  imposition of the tax, i t  being established by a finding of fact 
th,at the exempted companies sell insumnce of the  kind taxed by the 
statute. 

WINBOBNE, C. J., took no par t  in the consideration o r  decision of this case. 

APPEAL by plaintiffs from Clark, J., Second August 1958 Civil Term, 
of WAKE. 

Plaintiffs in these cases seek a determination under the Declaratory 
Judgment Act of the constitutionality of c. 1420, S. L. 1957, creating 
a firemen's pension fund. The causes were here previously on appeal 
from a judgment sustaining a demurrer to  the complaint. That judg- 
ment was reversed. A summary was then made of the allegations 
forming the basis of the asserted unconstitutionality of the statute. 
Reference is made thereto, Assurance Co. v.  Gold, Comr. of Insurance, 
248 N.C. 288, 103 S.E. 2d 344. 

At the same term an action seeking to present the identical ques- 
tions now raised was dismissed for want of a genuine controversy. 
Bizzell v.  Insurance Co., 248 N.C. 294, 103 S.E. 2d 248. 

Defendants, when the cause reached the Superior Court after the 
prior appeal, filed answers. The causes were consolidated and one 
judgment was rendered, based on the pleadings, stipulation of the 
parties, and findings made by the court. The court concluded that  
none of the alleged grounds of invalidity were well founded and 
adjudged the statute valid and constitutional. Plaintiffs excepted to 
the several conclusions of law and judgment and appealed. 

AUen & Hipp and Joyner & Howison for plaintiff appellants. 
Ehringhaus & E M ,  Attorney General Seawell, and Staff Attorney 

Pullen for defendant appellees. 

RODMAN, J. Plaintiffs assert the statute in question violates both 
the State and Federal Constitutions in that it levies a tax not uniform 
in its application and denies to them the equal protection and due 
process of law. 

When called upon to pass on the constitutionality of ,a statute, it 
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is assumed that  the Legislature has not trespassed on forbidden terri- 
tory delineated by the people by constitutional restrictions. Every 
presumption favors the validity of a statute. It will not be declared 
invalid unless its unconstitutionality be determined beyond reason- 
ruble doubt. These principles have been enunciated in a multitude of 
cases. Recent statements to that effect are made in Greensboro v. 
Wall, 247 N.C. 516, 101 S.E. 2d 413; Roller v. Allen, 245 N.C. 516, 
96 S.E. 2d 851 ; Wilson v.  High Point, 238 N.C. 14, 76 S.E. 2d 546 ; 
Board of Managers v. Wilmington, 237 N.C. 179, 74 S.E. 2d 749; 
Nash v. Tarboro, 227 N.C. 283, 42 S.E. 2d 209; Nesbitt v. Gill, 227 
N.C. 174, 41 S.E. 2d 646; Tobacco Co. v. Maxwell, 214 N.C. 367, 199 
S.E. 405. In reaching our decision in the present case we are mindful 
of the principle declared in those cases. 

While several reasons are assigned to support the assertion of in- 
validity, we find i t  necessary to pass on only one, i.e.: Does sec. 1% 
of the Act, reading "Provided, nothing in this Act shall be construed 
to include Farmers Mutual Fire Insurance Associations," destroy thc 
uniformity of the tax levied by the Act and deprive plaintiffs of thc 
equal protection and due process of law? 

"Taxes on property shall be uniform as to each class of property 
taxed. Taxes shall be levied only for public purposes, and every act 
levying a tax shall state the object to which i t  is t o  be applied. The 
General Assembly may also tax trades, professions, franchises and 
incomes . . ." N. C. Constitution, Art. V., sec. 3. 

Literally, the language used restricts uniformity to taxes on prop- 
erty, but an unbroken line of decisions has construed the rule of uni- 
formity required by the Constitution to apply equally to the taxes 
authorized by the last quoted sentence. Kenny Co. v. Brevard, 217 
N.C. 269, 7 S.E. 2d 542; Leonard v. Maxwell, 216 N.C. 89, 3 S.E. 2d 
316; Hilton v. Harris, 207 N.C. 465, 177 S.E. 411; Roach v. Durham, 
204 N.C. 587, 169 S.E. 149 ; Clark v. Maxwell, 197 N.C. 604, 150 S.E. 
190, aff. 282 U.S. 811; Tea Company v. Doughton, 196 N.C. 145, 144 
S.E. 701; S. v. Williams, 158 N.C. 610, 73 S.E. 1000; Worth. v. R. R., 
89 N.C. 301; Gatlin v. Tarboro, 78 N.C. 119. 

An examination of the statute is necessary to ascertain legislative 
purpose and the means used to accomplish that purpose. Art. 3 is di- 
rected to be included in chapter 118 of the General Statutes. The 
statute adds secs. 18 to 36 inclusive to  that chapter. For convenience 
we shall hereafter refer to those portions of the statute necessary for 
determination of this case by the section numbers directed to  bc used 
in the General Statutes. 

Sec. 18 establishes a State fund to be known as the North Carolina 
Firemen's Pension Fund "to provide pension allowances and other 
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benefits for eligible firemen in the State who elect to become mem- 
bers. . ." 

This fund is coiilposed of (a )  contributions by firemen, G.S. 118-24, 
and (b)  taxes as ~~rovided by G.S. 118-20. Sec. 20 reads: "Every fire 
insurance company, corporation or   association as aforesaid shall, 
within 75 days from December thirty-first of each year, deliver and 
pay over to the State Insurance Commissioner the sum of one dollar 
($1.00) out of and from every one hundred dollars ($100.00), and a t  
that rate, upon the amount of all premiums written on fire and light- 
ning policies covering property in North Ciarolina located in areas 
where fire protection is available during the year ending December 
thirty-first in each year, or such portion of each year as said com- 
pany, corporation or association shall have done business, provided, 
that, the premitun on fire and lightning policies covering property in 
North Carolina issued by said Fire Insurance Company, corporation 
or association shall be increased by the amount of said payment. All 
money so paid shall be paid over by the Insurance Commissioner to  
the State Treasurer as custodian of the North Carolina Firemen's 
Pension Fund." 

For the purpose of ascertaining the amount of taxes payable to  the 
Pension Fund, G.S. 118-19 requires every fire insurance company ;to 
file with the Insurance Comlnissioner "a just and true account of all 
premiums collected and received from all fire insurance business done 
in North Carolina during the year ending December thirty-first . . ." 

Where did the Legislature place the burden of the tax imposed? 
The answer is t o  be found in the section which imposes the tax. Sec. 
20 does two things: First it prescribes the measuring rod to determine 
the 'amount of the tax to be paid. It is clear that  amount is one per 
cent of the premium. The word "prenlium," when used in connection 
with insurance, has a well-defined meaning. I t  is "the consideration 
paid, whether in money or otherwise, for contract of insurance." Web- 
ster's New Int.  Dic., 2d ed. "Broadly defined, insurance is a contract 
by which one party, for a compensation called the premium, assumes 
particular risks of the other party and promises to  pay to him or 
his nominee a certain or ascertainable sum of money on a specified 
contingency." S. e.x rel. Duffy v. Western Auto Supply Co., 16 N.E. 
2d 256, 119 A.L.R. 1236. 

Having fixed the yardstick with which to  measure the tax, the 
statute in clear and mandatory language says that  the premium 
"shall be increased by the amount of said payment." Can there be any 
doubt that the Legislature intended for the insurance company to 
charge its insured with the premium plus the tax;  and this tax, when 
collected and received (ser. 19), paid to the Insurance Commissioner? 
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This tax is not paid as  part of the premium; i t  is an addition to the 
premium. There is nowhere a statement that the amount paid is im- 
posed on the insurance company as a condition to  writing insurance. 
It is manifest that the Legislature placed the tax burden on the pur- 
chaser of the described insurance. 

The similarity between the tax imposed by the statute under con- 
sideration and the use tax, G.S. 105-164.6, and the sales tax, G.S. 
105-164.7, which taxes are classified along with automobile license 
taxes, G.S. 105-147(4), is manifest upon comparison of the several 
statutes. 

The classes bearing the tax burden imposed by G.S. 118-20 and 
118-2 are different. The latter statute carries no provision requiring 
the tax to be passed on. The fact that i t  may be included in the 
amount paid by the purchaser as  a part of the cost of doing business 
does not make the insurer the collecting agent, collecting the tax from 
the insured as the statute under consideration directs. 

Section 1% of the Act, codified as G.S. 118-37, provides: "Provided, 
nothing in this Act shall be construed to include Farmers Mutual Fire 
Insurance Associations." 

Pertinent to  this portion of the statute is the sixth finding of fact 
made by the court, as follows: "That in North Carolina there is what 
is known as Farmers' Mutual Insurance Association and said asso- 
ciation is not licensed to sell insurance in North Carolina, is not en- 
gaged in the business of selling insurance in North Carolina and is 
simply a trade association of which several independent companies 
are members; that there are in North Carolina some thirty-six 'Town 
or County Mutual Insurance Companies' organized under G.S. 58-77 
(5) (d ) ,  only some of which are members of the aforesaid trade asso- 
ciation; that said companies are separately licensed under individual 
names and are, for insurance selling purposes, independent of said 
trade association; that said companies have their own individual 
schedules of rates, not controlled or supervised by the North Carolina 
Fire Insurance Rating Bureau, and they operate upon an unlimited 
assessment liability plan. These companies operate in a manner un- 
like any other fire insurance company authorized by law to do busi- 
ness in North Carolina, but some of these companies do write policies 
in protected areas in competition with some of plaintiffs." 

G.S. 58-77 prescrilbes the amount of capital and surplus required 
to organize companies to write insurance. Subsection 1 applies to 
stock life insurance companies. Subsection 2, to stock accident and 
health companies, s~~bsection 3, to stock fire and marine companies, 
subsection 4, to stock casualty, fidelity, and surety companies, sub- 
section 5, t o  mutual fire and marine companies, subsection 6, to mu- 
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tual life, accident, and health companies, and subsection 7, to mutual 
casualty, fidelity, and surety companies. Subsection 5, relating to mu- 
tual fire and marine companies, is divided into four parts fixing the 
capital required, dependent on the assessability of members in differ- 
ing situations. 

The statutes relating to insurance companies supplemented by the 
finding make it evident, we think, that the insurance associations re- 
ferred to  in the Act are those companies defined in G.S. 58-77(5) (d). 
The finding establishes the fact that these companies sell insurance 
of the kind taxed by c. 1420, S. L. 1957. 

No tax must be paid if insurance is purchased from a company de- 
fined in sec. 1% of the Act, G.S. 118-37. A tax must be paid if a pur- 
chase is made from any other insurance company. 

The discrimination and lack of uniformity is apparent. A tax for 
the privilege of selecting between two competing insurance companies 
is contrary to fundamental justice and in violakion of the specific 
requirement of Art. V, sec. 3 of our Constitution. The judgment is 

Reversed. 

WINBORNE, C.J., took no part in the consideration or decision of 
this case. 

IN THE MATTER O F  A FILING MADE BY THE NORTH CAROLINA 
FIRE) INSURANGE RATING BUREAU SIDBXING A RECOMIMENDED 
RULE AND ORDER. 

(Filed 28 January, 1959.) 

APPEAL by Commissioner of Insurance and intervenors from 
Sharp, d. J., February Assigned Civil Term, 1958, of WAKE. 

North Carolina Fire Insurance Rating Bureau, created by G.S. 
58-125, filed with the Commissioner of Insurance a proposed rule pre- 
scribing the method of handling the additional charge for insurance 
required by c. 1420, S. L. 1957, codified as G.S. 118-18 et seq. The 
proposed rule would require the statutory additional charge t o  be 
shown as an addition to  and separate from the premiums. The Com- 
missioner thereupon gave notice of a public hearing as required by 
G.S. 58-27.2. The North Carolina Association of Insurance Agents, 
Inc. and the North Carolina Association of Mutual Insurance Agents 
opposed the proposed rule. A hearing was had. The Commissioner re- 
jected the proposed rule, holding the insurance companies were author- 
ized to  increase the rate and thereby increase the premium to  meet 
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the mandate of the statute. The Rating Bureau sought a judicimal re- 
view of the Commissioner's ruling as permitted by G.S. 58-9.3. The 
record was certified to the Superior Court of Wake. The associations 
of insurance agents were permitted to intervene. Judge Sharp held 
Mat the Commissioner erred in concluding and holding that the sta- 
tute required the increased charges to be passed to the insured by an 
increase in rate rather than by an addition to the premium. Judgment 
m s  entered vacating the Commissioner's order and remanding the 
cause for further consideration. The Commissioner and the associa- 
tions appealed. 

Attorney General Seawell and Staff Attorney Pullen, for Commis- 
sioner of Insurance. 

Fletcher & Lake for North Carolina Association of Insurance 
Agents, Inc. and North Carolina Association of Mutual Insurance 
Agents. 

Joyner and Howison and James H. Pou Bailey for North Carolina 
Fire Insurance Rating Burea. 

PER CURIAM. We have held the requirements of c. 1429, S. L. 1957, 
imposing an additional charge on  he purchasers of insurance from 
some but not all insurance companies, are prohibited by constitutional 
restrictions. Assurance Co. v. Gold, ante, page 461. Since the charge 
cannot be legally collected, no rvle with respect thereto is required. 
There is no subsisting controversy. The appeal is 

Dismissed. 

WINBORNE, C.J., took no part in the consideration or deoision of 
this case. 

NATIONAL BISCUIT COMPANY, INC. v. C. N. STROUD AND EARL FREE- 
MAN TWING AS STRoUDqS m D  CIEYNTER. 

(Filed 28 January, 1969.) 

Partnership 8 5- 
Where there is a general partnership of two persons, without re- 

strictions on the authority of either partner to act  within the scope of 
(khe ,partnership business, one of the partners cannot, by notice to a 
third person that  he would not be ~persomlly liable for goods thereafter 
sold the partnership in the ordinary course of the pmtnership business, 
relieve himself of liability for such goods thereafter ordered by the 
other partner while the partnership is a going concern. G.iS. 59-39, G.S. 
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59-46, 0:s. 59-48. Further, in this case the partner disaffirming liability 
was bound by the dissolution agreement to pay the partnership liabilities. 

R ~ D M A N ,  J., dissents. 

APPEAL by defendant Stroud from Parker (Joseph W.), J., June 
Civil Term, 1958, of CARTERET. 

The case was heard in the Superior Court upon the following agreed 
statements of fact: 

On 13  September 1956 the National Biscuit Company had a Justice 
of the Peace to issue summons against C. N. Stroud and Earl Free- 
man, a partnership trading as Stroud's Food Center, for the nonpay- 
ment of $171.04 for goods sold and delivered. After a hearing the 
Justice of the Peace rendered judgment for plaintiff against both de- 
fendants for $171.04 with interest and costs. Stroud appealed to the 
Superior Court: Freeman did not. 

In  March 1953 C. N. Stroud and Earl Freeman entered into a gen- 
eral partnership to sell groceries under the name of Stroud's Food 
Center. Thereafter plaintiff sold bread regularly to the partnership. 
Several months prior to February 1956 the defendant Stroud advised 
an agent of plaintiff that he personally would not be re~ponsible for 
any additional bread sold by plaintiff to Stroud's Food Center. From 
6 February 1956 to 25 February 1956 plaintiff through this same 
agent, a t  the request of the defendant Freeman, sold and delivered 
bread in the amount of $171.04 to Stroud's Food Center. Stroud and 
Freeman by agreement dissoived the partnership a t  the close of busi- 
ness on 25 February 1956, and notice of such dissolution was publish- 
ed in a newspaper in Carteret County 6-27 March 1956. 

The relevant parts of the dissolution agreemenh are these: All part- 
nership assets, except an automobile truck, an electric adding ma- 
chine, a rotisserie, which were assigned to defendant Freeman, and 
except funds necessary to pay the employees for their work the week 
before the dissolution and necessary to pay for certain supplies pur- 
chased the week of dissolution, were assigned to Stroud. Freeman as- 
sumed the outstanding liens against the truck. Paragraph five of the 
dissolution agreement is as follows: "From and after the aforesaid 
February 25, 1956, Stroud will be responsible for the liquidation of 
the partnership assets and the discharge of partnership liabilities 
without demand upon Freeman for any contribution in the discharge 
of said obligations." The dissolution agreement was made in reliance 
on Freeman's representations that  the indebtedness of the partner- 
ship was about $7,800.00 and its accounts receivable were about 
$8,000.00. The accounts receivable a t  the close of business actually 
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amounted to $4,897.41. 
Stroud has paid all of the partnership obligations amounting to 

$12,014.45, except the amount of $171.04 claimed by plaintiff. To  
pay such obligations Stroud exhausted all the partnership assets he 
could reduce to money amounting to $4,307.08, of which $2,028.64 
was derived from aocounts receivable and $2,278.44 from a sale of 
merchandise and fixtures, and used over $7,700.00 of his personal 
money. Stroud has left of the partnership assets only uncollected ac- 
counts in the sum of $2,868.77, practically all of which are considered 
uncollectible. 

Stroud has not attempted to remind the dissolution agreement, and 
has tendered plaintiff, and still tenders i't, one-half of the $171.04 
claimed by it. 

From a judgment that plaintiff recover from the defendants $171.04 
with interest and costs, Stroud appeals to the Supreme Court. 

Luther Hamilton for defendant, appellant. 
George W. Ball for plaintiff, appellee. 

PARKER, J. C. N. Stroud and Earl Freeman entered into a gen- 
eral partnership to sell groceries under the firm name of Stroud's 
Food Center. There is nothing in the agreed statement of facts to 
indicate or suggest that Freeman's power and authority as a general 
partner were in any way restricted or limited by the articles of part- 
nership in respeot to the ordinary and legitimate business of the part- 
nership. Certainly, the purchase and sale of bread were ordinary and 
legitimate business of Stroud's Food Center during its continuance as 
a going concern. 

Several months prior to February 1956 Stroud advised plaintiff 
that he personally would not be responsible for any additional bread 
sold by plaintiff to Stroud's Food Center. After such notice to plain- 
tiff, i t  from 6 February 1956 to 25 February 1956, a t  the request of 
Freeman, sold and delivered bread in the amount of $171.04 to Stroud's 
Food Center. 

In Johnson v. Bernheim, 76 N.C. 139, this Court said: "A and B 
are general partners to do some given business; the partnership is, 
by operation of law, a power to each to bind the partnership in any 
manner legitimate to the business. If one partner go to a third per- 
son to  buy an article on time for the partnership, the other partner 
oannot prevent i t  by writing to the third person not to sell to him 
on time; or, if one party attempt to buy for cash, the other has no 
right to require that it shall be on time. And what is true in regard 
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to buying is true in regard to selling. What either partner does with 
a third person is binding on the partnership. It is otherwise where 
the partnership is not general, but is upon special terms, as that pur- 
chases and sales must be with and for cash. There the power to  each 
is special, in regard to all dealings with third persons a t  least who 
have notice of the terms." There is contrary authority: 68 C.J.S., 
Partnership, pp. 578-579. However, this text of C.J.S. does not men- 
tion the effect of the provisions of the Uniform Partnership Act. 

The General Assembly of North Carolina in 1941 enacted a Uni- 
form Partnership Act, which became effective 15 March 1941. G.S. 
Ch. 59, Partnership, Art. 2. 

G.S. 59-39 is entitled PARTNER AGENT OF PARTNERSHIP 
AS TO PARTNERSHIP BUSINESS, and subsection (1) reads: 
"Every partner is an agent of the partnership for the purpose of iits 
business, and the act of every partner, including the execution in 
the partnership name of any instrument, for apparently carrying on 
in the usual way the business of the partnership of which he is a 
member binds the partnership, unless the partner so acting has 
in fact no authority to act for the partnership in the particular mat- 
ter, and the person with whom he is dealing has knowledge of the 
fact that he has no such authority." G.S. 59-39(4) states: "No act 
of a partner in contravention of a restriction on authority shall bind 
the partnership to persons having knowledge of the re~triction." 

G.S. 59-45 provides that "all partners are jointly and severally 
liable for the acts and obligations of the partnership." 

G.S. 59-48 is captioned RULES DETERMINING RIGHTS AND 
DUTIES OF PARTNERS. Subsection (e) thereof reads: "All part- 
ners have equal rights in the management and conduct of the partner- 
ship business." Su'bsection (h) thereof is as follows: "Any difference 
arising as to ordinary matters connected with the partnership business 
may be decided by a majority of the partners; but no act in contra- 
vention of any agreement between the partners may be done right- 
fully without the consent of all the partners." 

Freeman as a general partner with Stroud, with no restrictions on 
his authority to act within the scope of the partnership business so 
far as the agreed statement of facts shows, had under the Uniform 
Partnership Act "equal rights in the management and conduct of the 
partnership business." Under G.S. 59-48 (h) Stroud, his co-partner, 
could not restrict the power and authority of Freeman to buy bread 
for the partnership as a going concern, for such a purchase was an 
"ordinary matter connected with the partnership business," for the 
purpose of its business and within its scope, because in the very na- 
ture of things Stroud was not, and could not be, a majority of the 
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partners. Therefore, Freeman's purchases of bread from plaintiff 
for Stroud's Food Center as a going concern bound the partnership 
and his co-partner Stroud. The quoted provision@ of our Uniform 
Partnership Act, in respect to the particular facts here, are in accord 
with the principle of law stated in Johnson v. Bernheim, supra; same 
case 86 N.C. 339. 

In  Crane on Partnership, 2nd Ed., p. 277, it is said: "In cases of 
an even division of the partners as to whether or not an act within 
the scope of the business should be done, of which disagreement a 
third person has knowledge, it seems that logically no restriction can 
be placed upon the power to act. The partnership being a going con- 
cern, activities within the scope of tlhe business should not be limited, 
save by the expressed will of the majority deciding a disputed ques- 
tion; half of the memlbers are not a majority." 

Sladen v. Lance, 151 N.C. 492, 66 S.E. 449, is distinguishable. That  
was a case where the terms of the partnership imposed special re- 
strictions on the power of the partner who made  he contract. 

At the close of business on 25 February 1956 Stroud and Freeman 
by agreement dissolved the partnership. By their dissolution agree- 
ment all of the partnership assets, including cash on hand, bank de- 
posits and all accounts receivable, with a few exceptions, were as- 
signed to Stroud, who bound himself by such written dissolution 
agreement to liquidate the firm's assets and discharge its liabilities. 
It would seem a fair inference from the agreed statement of facta 
that the partnership got the benefit of the bread sold and delivered 
by plaintiff to Stroud's Food Center, a t  Freeman's request, from 6 
February 1956 to 25 February 1956. See Guano Co. v. Ball, 201 N.C. 
534, 160 S.E. 769. But whether i t  did or not, Freeman's mts, as skated 
above, bound the partnership and Stroud. 

The judgment of the court below is 
Affirmed. 

RODMAN, J., dissents. 
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FRANK WILSON CkRMICHAEL v. EIDWARD SGHEIDT, COMMISSIONER 
or  MOTOR VEHICLES OF NORTH CAROLINA. 

( Filed 28 January, 1969.) 

1. Automobiles 8 
A driver whose license is suspended, canceled or revoked by the De- 

partment of Motor Vehicles in the exercise of its discretion is entitled 
to judicial review. 

2. Same- 
I t  is mandatory for the Department of Motor Vehicles to suspend or 

revoke the license af any merator  or chauffeur upon receiving a record 
of his conviction in a North Carolina court for operating a motor ve- 
hicle while under the influence of intoxicating liquor o r  a narcotic drug, 
G.S. 20-17(2), and there is no right of judicial review when the revoca- 
tion is mandatory. 

3. Sam* 
I t  is discretionary with the Department of Mator Vehicles whether to 

suspend or revoke the license of any operator or chauffeur upon re- 
ceiving notice of the conviction of such person in another state for  an 
offense which, if committed in this State, would be grounds for the r w -  
ocation or suspension of the license. 

4. Same-- Licensee is entitled to judicial review of order  permanently 
revoking license which is based i n  par t  on  out-of-state conviction. 

Where order of the Department of Motor Vehicles permanently re- 
voking the license of a driver for a third conviction of such driver for 
operating a motor vehicle while under the influence of intoxicating 
liquor, is based in part upon notice of the licensee's conviction of that 
otiense in another stalte, the licensee has the right to show, if he can, 
that the proceedings in such other state were irregular, invalid and in- 
sufficient to support the reported conviction, and is entitled to  a heaa- 
ing de novo in the Superior Court upon his petition for review. The 
sustaming of a demurrer to such petition is error, petitioner being en- 
titled to an adjudication of the validity of the out-of-state conviction 
in order t o  determine whether the revocation should be permanent or 
for the period of time prescribed by G.S. 20-19(b). 

The beginning date of the terw of suspension of a driver's license, 
and likewise the effective date of the permanent revocation of such 
license for a conviction of a third offense, cannot be earlier than the 
dates of the respective convictions and cannot be computed as  of the 
date the respective offenses were committed. 

APPEAL by petitioner from Bone, J., August Civil Term, 1958, of 
ROBESON. 

The petitioner filed his petition in the Superior Court of Robeson 
County in which he seeks to have the trial and conviction of the 
offense of driving drunk on 1 October 1956 in the County Court of 
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~ C A R M I C R A E L  9. 'SCHEIDT,  C O M R .  OR' MOTOR VEHICLEB. 

Carroll County, Virginia, declared null and void on the grounds that 
(1) there was nothing in the warrant served on him that gave the 
time, date, or place of trial; (2) that he was never notified of the 
date or place when and where the trial was to be held; and (3) that 
if this Court holds that the conviction in Carroll County Court of 
Virginia is legal and binding on the petitioner, that the respondent be 
directed to consider the right of revocation thereunder discretionary 
rather than mandatory, as provided in G.S. 20-23, and that the orig- 
inal date of revocation, as alleged in the petition, to wit, 29 August 
1956, be declared as the proper date of revocation rather than 29 
October 1956 as set forth in the "Corrected Notice" of 18 November 
1957. 

The petitioner concedes that for the purpose of this petition the 
respondent has received in his office of the Department of Motor Ve- 
hicles, hereinafter called Department, records of convictions of the 
petitioner of the following offenses: 

(1) "Driving drunk on July 14, 1953, in the Criminal Court for 
Scotland County, Laurinburg, North Carolina, in violation of Sec- 
tion 20-17 (2) of the General Statutes of North Carolina. 

(2) "Driving drunk on the 29th day of August 1956, in the Superior 
Court of Union County in Monroe, North Carolina, in violation of 
Section 20-17 (2) of the General Statutes of North Carolina. 

(3) "Driving drunk on the 6th day of September 1956, in the 
Mayor's Court in the Town of Tatum, South Carolina. 

(4) "Driving drunk on October 1, 1956, in the County Court of 
Carroll County, State of Virginia, in violation of Sections 46-416 and 
46-59 of the Code of Virginia of 1950. 

(5)  "Driving drunk on the 29th day of October 1956, in the Su- 
perior Court of Union County in Monroe, North Carolina, in viola- 
tion of Section 20-17 (2) of the General Statutes of North Carolina." 

On 10 September 1956 the respondent notified the petitioner of the 
revocation of his license as of 29 August 1956, for a period of one 
year, based on the record of the driving drunk conviction on said 
date in the Union County Superior Court. 

On 25 Septemiber 1956 the Department notified the petitioner of 
the revocation of his driver's license as of 6 September 1956, for a 
period of three years from said date, based on the petitioner's con- 
viction of driving drunk in the Mayor's Court in the Town of Tatum, 
South Carolina, said conviction being designated a "second offense." 

Thereafter, on 16 January 1957 the Department notified the peti- 
tioner of the revocation of his driving privileges in North Carolina 
on a "permanent basis" from 1 October 1956, on the Virginia con- 
viction, the notice designating the conviction a "third offense." 
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On 19 January 1957 the petitioner requested a hearing as provided 
in section 20-16 (c) of the General Statutes of North Carolina. A 
hearing was granted and the revocation affirmed as set out in the 
notice of 16 January 1957. 

Again in October 1957, the petitioner, on what was alleged to be 
newly discovered evidence, requested another hearing, which was al- 
lowed. The rehearing was held on 5 Novemlber 1957 which resulted 
in the Department's adherence to its previous order and notice dated 
16 January 1957. 

I n  the meantime, a t  the request of the petitioner, the Department 
turned the entire file and records in this case over to the Attorney 
General for study and review. 

I n  the hearing on 5 November 1957 the Laurinburg conviction was 
brought to light and certified to the Department on 18 November 
1957; in the meantime, the driving drunk conviction of 29 Ootober 
1956, in the Superior Court of Union County, had been certified to 
the Departmwt. 

The petitioner contends that the 29 August 1956 conviction in 
Union County and the 29 October 1956 conviction in that County 
involved the same case. (We find nothing in the record to support 
this contention.) 

Upon advice of the Attorney General's office, the South Carolina 
conviction in question was voided (the reason therefor is not revealed 
by the record). Consequently, the order of 16 January 1957 was set 
aside and a "Corrected Notice" of permanent revocation, effective as 
of 29 Octaber 1956, was sent to the petitioner, based on the 1953 
Laurinburg conviction, the 1 Octaber 1956 Virginia conviction, and 
the 29 Octaber 1956 Union County conviction. Petitioner's hearing 
for relief from said permanent revocation of his driving privileges was 
continued from time to time until i t  was finally concluded in a letter 
from the respondent dated 31 December 1957 and the petition for 
review was filed in the Superior Court within thirty days therefrom. 

This cause came on for hearing in the Superior Court and the re- 
spondent demurred ore tenus to  the petition on the grounds that, the 
court did not have jurisdiction for that the petition reveals on its 
face that the records of the Department show that the petitioner had 
been convicted of driving drunk on three or more occasions; that the 
last conviction occurred on 29 October 1956; and that the permanent 
revocation of the operator's license of the petitioner was mandatory. 

Whereupon, the court sustained the respondent's demurrer ore tenus 
and entered judgment dismissing the proceeding and directing the 
Clerk of the Court to tax the petitioner with the costs. The petitioner 
appeals, assigning error. 
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Attorney General Seawell, Ass't. Attorney General Pullen, for De- 
partment of Motor Vehicles, respondent. 

Joe M. Cox for petitioner. 

DENNY, J. The question presented on this appeal is whether or 
not the court below committed error in sustaining the respondent's 
demurrer ore tenus. 

This Court held in I n  re Wright, 228 N.C. 301, 45 S.E. 2d 370 and 
in S.C. on rehearing, 228 N.C. 584, 46 S.E. 2d 696, that a petitioner 
is entitled to a review whenever the suspension, cancellation, or rev- 
ocation is made in the discretion of the Department, whether under 
G.S. 20-16, G.S. 20-23, or any other provision of the statute. 

It is mandatory under the provisions of G.S. 20-17 (2) for the De- 
partment to revoke the license of any operator or chauffeur upon re- 
ceiving a record of such operator's or chauffeur's conviction for "driv- 
Ing a motor vehicle while under the influence of intoxicating liquor 
or a narcotic drug." This mandatory provision applies only to a con- 
viction in a North Carolina court. 

G.S. 20-23 provides: "The Department is authorized to suspend or 
revoke the license of any resident of this State upon receiving notice 
of the conviction of such person in another state of any offense there- 
in which, if committed in this State, would be grounds for the suspen- 
sion or revocation of the license of an operator or chauffeur." 

The Department was clearly within its rights when i t  permanently 
revoked the license of the petitioner based on the information before 
it with respect to the Laurinburg conviction, the Virginia conviction, 
and the Union County conviction. I n  re Wright, 228 N.C. 301, 45 S.E. 
2d 370. However, it must be kept in mind that the Department, under 
the provisions of G.S. 20-23, is merely authorized, not directed, to 
suspend or revoke the license of any resident of this State upon re- 
ceiving notice of the conviction of such person in another state of 
any offense therein which, if committed in this State, would be grounds 
for the suspension or revocation of the license of an operator or chauf- 
feur. 

The fact that the Department in the exercise of its discretion ac- 
cepted the certification of the Virginia conviction a t  its face value, 
did not foreclose the petitioner's right to review as provided in G.S. 
20-25. I n  re Wright, supra, on rehearing. I n  other words, our General 
Assembly has never made it mandatory on the Department to suspend 
or revoke the license of a resident of this State based on the convic- 
tion of such person in another state of any offense therein which, if 
committed in this State, would make the revocation mandatory. 

The petitioner has the right to show, if he can, that  the Virginia 
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proceedings were irregular, invalid, and insufficient to support the re- 
ported conviction. If he succeeds in doing so, he would be entitled 
to have the permanent revocation canceled and the revocation limited 
t o  a period of three years, as provided in G.S. 20-19 (d ) ,  unless, a t  
that  time, i t  should be determined that  the petitioner had been con- 
victed three times for driving while under bhe influence of intoxicat- 
ing liquor or a narcotic drug, exclusive of the Virginia conviction. 

If upon review in the Superior Court i t  is determined that  the re- 
ported Virginia conviction is valid, the order of the Department should 
be affirmed. Barnhill, J., later C.J., in I n  re Wright, supra, on rehear- 
ing, said "A license to operate a motor vehicle is a privilege in the na- 
ture of a right of which the licensee may not be deprived save in the 
manner and upon the conditions prescribed by statute. These, under 
express provisions of the Act, include full de novo review by a Su- 
perior Court judge, a t  the election of the licensee, in all cases except 
where the suspension or revocation is mandatory. S. v. McDaniels, 
219 N.C. 763." 

It is mandatory under the provisions of G.S. 20-17 (2) for the De- 
partment to  revoke the license of a citizen of this State who has been 
convicted in a court of competent jurisdiction in North Carolina, and 
whose conviction is final, of driving a motor vehicle upon a public 
highway or street in this State while under the influence of intoxicat- 
ing liquor or a narcotic drug. In such case the period of revocation 
shall be as provided in G.S. 20-19. 

There is no right of judicial review when the revocation is manda- 
tory pursuant to the provisions of G.S. 20-17. Fox v. Scheidt, Com- 
missioner, 241 S .C.  31, 84 S.E. 2d 259. 

There is no merit in the petitioner's contention tha t  if the Vir- 
ginia conviction is held to  be valid that  the date of the permanent rev- 
ocation of his license should be from 29 August 1956 instead of 29 
October 1956. -4 revocation based on a second offense for driving while 
under the influence of intoxicating liquor or a narcotic drug must be 
for a period of three years, and the effective date of the revocation for 
such period should not begin prior to  the date of the second convic- 
tion. Likewise, when a license is permanently revoked, the effective 
date of such revocation should not be earlier than the date of the 
conviction for the third offense. 

I n  our opinion the court below committed error in sustaining the 
respondent's demurrer ore tenzrs, and we so hold. Hence, the ruling is 

Reversed. 
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STATE O F  NORTH OAROLINA EX REL NORTH CAROLINA UTILITIES 
COMMISSION v. NORFOLK 'SOUTHERN RAILWAY COMPANY asu 
SOUTHBRN RAILWAY COMPANY. 

(Filed 28 January, 1959.) 

1. Carriers 9 5: Utilities Commission 9 3- 
I n  a proceeding to recover excessive freight charges collected because 

of an error in the tariff distance table filed with the Utilities Cornrnis- 
sion, the charges being in conformity wlth the tariff schedule for a great- 
e r  distance than the correct distance between the termini, evidence 
offered by the carriers a s  to whether the higher rate  was fair and 
reasonable for the shorter distance is properly excluded, since the car- 
riem should not be permitted to change the rate by reason of a mistake 
in their tariff distance table. and petitioners a re  entitled to recover 
that  part of the excess charged which is not barred by the s h t u t e  of 
limitations. 

2. Ctilities Commission 8 & 

The rates approved by the Utilities Commission are  to be deemed 
just and reasonable and any differen,t ra~te is to be deemed unjust arld 
unreasonable. G.S. 62-123. 

3. t-tilities Comnlission 9 2- 
Where carriers charge rates in accordance with the published tariffs 

on file, but because of error in the tariff distance table the charges a re  
excessive, the shippers may recover the excess charged by petition be- 
fore the Ultiliities C?ommission, the remedy by civil action to recover 
overcharges and penalties being the proper remedy only when the charges 
a r e  collected in excess of the published tariffs. G.S. 60-110, G.S. 62-138, 
G.S. 62-139. 

4. Same- 
Where the tariffs charged a r e  in accordance with the approved tariff 

schedules but a re  excessive because of error in the tariff distance table 
filed with the Utilities Commission, the Utilities Commission has power 
to enter a retroactive order awarding reparations, since the order does 
not purport to change, retroactively, the authorized tariffs. 

APPEAL by defendants from Mallard, J.. March. 1958 Terni, \I.AKE 
Superior Court. 

The petitioners instituted this proceeding before the North Caro- 
lina Utilities Commission for the award of reparations by reason of 
the defendants' wrongful application of a short line distance tariff 
rate of $1.40 per ton on shipments of sand and gravel to plaintiff1.$ 
wholly-owned subsidiary; whereas, the correct short line distance 
tariff should have been at the rate of $1.30 per ton. The shipments 
were made from Lane, North Carolina, to Greenslboro, North Caro- 
lina. Par t  of the shipments mere carried from Lane over the Norfolk 
Southern Railway Company to Durham, North Carolina, thence over 
the Southern Railway Company to Greensboro, a total distance of  
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131 miles. Par t  of the shipments were carried from Lane over the 
Norfolk Southern to  Varina, North Carolina, thence over the Durham 
& Southern to Durham, thence over the Southern Railway to Greens- 
boro, a distance of 118 miles. The short line distance between Lane 
and Greensboro is over the Atlantic and Western Railway Company 
from Lane to Sanford, North Carolina, thence over the Southern 
Railway Company to Greensboro. The tariff distance table filed with 
hhe Uhilities Commission by the Southern Freight T r a 5 c  Bureau, agent 
for the defendants, showed the short line to  be 101 mtiles. Applicable 
tariffs, therefore, in effect between Lane and Greensboro were cal- 
culated on the basis of 101 miles, and a t  the rate of $1.40 per ton. 
This rate the petitioner paid. 

No shipments were actually made over the short line. However, 
subsequent to the shipments here involved, the short line distance 
Lane t o  Greensboro has been ascertained to be 100 miles and not 101 
miles. The error occurred in calculating the distance between Lane 
and Sanford. The tariff distance schedule was corrected accordingly. 
Tariffs in effect a t  the time the shipments here involved fixed a rate 
per ton of $1.30 on sand and gravel for joint line distances 80 to  100 
miles, and a t  $1.40 per ton for joint line distances 101 to 125 miles. 
The correct rate, accordingly, should have been $1.30 per ton. Thus 
thc plaintiff paid 10 cents per ton in excess of what the Utilities Con.]- 
mission fixed as a just and reasonable rate for the short line distance 
of 100 miles. 

The defendants, before thc Utilities Commission, offered to intro- 
duce In evidcncc a schedule of rates on sand and gravel which was in 
force undcr the North Carolina Corporation Commission Order No. 
224 on November 25, 1921, and supplements thereto effective March 
5, 1924, and September 22, 1926, for the purpose of showing what rates 
are fair and reasonable on the respective dates the questioned ship- 
ments werc made by the plaintiff. The Commission declined to re- 
ceive the evidence upon the ground fair and reasonable rates per unit 
of distance had already been determined and that  the only question 
involved is whether the petitioner's shipments were within the die- 
tance bracket 80 to 100 miles, carrying a rate of $1.30 per ton. or 
within the distance bracket 101 to 125 miles, carrying $1.40 per ton. 
The defendants excepted to the refusal of the commission to hear 
evidence on the question whether $1.40 per ton on shipments Lane 
to Greensboro were just and reasonable. 

The petitioner brought this proceeding on July 17, 1956, for re- 
covery on all shipments between November 11, 1952, and the date the 
petition was filed. However, recovery was allowed only for two years 
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next preceding the filing of the petition because of the limitation in 
the statute. 

Among the findings made by the Utilities Commission were the 
following: 

"3. Transportation of these shipments was by joint lines. The 
tariff specifically provided a joint-line rate of $1.30 per ton for 
sand and gravel for distances over 80 miles and not over 100 
miles and for $1.40 per ton for distances over 100 miles but not 
over 125 miles. 
"4. The rates and charges collected by the defendant railroads, 
other than A and W, from petitioner Cable wherein rates and 
charges were assessed and collected a t  the rate of $1.40 per ton 
for a distance of 100 miles instead of $1.30 per ton were unjust, 
unreasonarble, discriminatory and preferential. 
"5. The just, reasonable, nondiscriminatory and nonpreferential 
rates or charges which the defendant railroads were entitled to 
charge during the two-year period next prior to the filing of the 
petition in this matter for the transportation of sand and gravel 
from Lane, North Carolina, to  Greensboro, North Carolina, was 
$1.30 per ton instead of $1.40 which was actually charged." 

The Commission ordered restitution on all shipments made within 
two years preceding the filing of the petition and included $85.98 
Federal Transportation Tax. 

The Commission found Atlantic and Western Railway Company 
did not carry any of the shipments and did not receive any of the 
tariffs involved, dismissed the action as to  it. From the findings, con- 
clusions, and award of the Cornmission, Norfolk Southern Railway 
Company and Southern Railway Company appealed to the Superior 
Court of Wake County. Durham and Southern Railway Company 
did not appeal. After hearing, the Superior Court of Wake County 
entered an order, in material part: 

"THE COURT IS FURTHER OF THE OPINION that the 
award made to Cable Construction Company by the Order of the 
North Carolina Utilities Commission dated August 16, 1937, 
should be affirmed in all respects, except that the award of $85.99 
Federal Transportation Tax and the addition of a twelve percent 
surcharge between the dates December 18, 1954 and May 23, 
1955 should be reversed for the reason that the award of Federal 
Transportation Tax and the 12 percent surcharge is contrary to 
law and is unsupported by competent, material and substantial 
evidence in view of the entire record as submitked." 

The Court modified the Commission's order by striking out the 
Federal Transportation Tax award, and affirmed it otherwise. Fronl 
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the judgment, the Norfolk Southern Railway Company and the Sou- 
thern Railway Company appealed. 

Simms & Simms and Joyner & Howison for defendants, Norfolk 
Southern Railway Company and Southern Railway Company, ap- 
pellants. 

Armistead J. Maupin for plaintiff, appellee. 

HIGGINS, J. The North Carolina Utilities Commission, in the exer- 
cise of its intrastate rate making power, approved as just and reason- 
able a schedule of rates based on mileage. I n  order to  simplify the cal- 
culations and avoid fractions, distance brackets were set up in the 
schedules. The Commission approved a per-ton rate of $1.30 on sand 
and gravel for distances 80 - 100 miles; and $1.40 for distances 101- 
125 miles. Rates for other distances are not material to the questions 
here presented. Mileage is calculated over the shortest rail line be- 
tween the point of origin and the point of delivery. G.S. 62-137. 

The approved rates were based on tariffs 629-C, NCUC 221, pre- 
pared and filed by the defendants through their agent, the Southern 
Freight Tariff Bureau. The tariff as  filed fixed 101 miles as the shortest 
rail distance between Lane, North Carolina, and Greensboro, North 
Carolina. On the basis of the mileage reported, the rate was fixed 
a t  $1.40 per ton. Subsequent t o  the shipments it was discovered the 
shortest rail line distance was actually 100 miles. The tariff schedule 
was corrected accordingly. The actual mileage permitted only a $1.30 
per-ton rate. The petitioner paid $1.40 per ton beginning November 
11, 1952. The excess over the $1.30 rate amounted to  $7,218.60. How- 
ever, only $2,953.47 was paid within two years of the date on which 
the petition mas filed. Thus the petitioner paid $4,265.13 which he can- 
not recover because of the two years limitation. 

The petitioner brought this proceeding under G.S. 62-123 for thc 
award of reparations of 10 cents per ton the defendants had col- 
lected as a result of their error in reporting the short line distance, 
thereby placing the shipments in tnhe $1.40-rate bracket, (101-123 
miles), whereas, the actual distance placed them in the $1.30 bracket, 
(80 - 100 miles). 

The petitioner contends the pertinent inquiry involves no more 
than a simple mathematical calculation of the amount of the tariff 
paid in excess of that which the Commission had approved as just 
and reasonable for the actual distance; and that  its remedy is by 
petition for reparations under the above section. 

On the other hand, the respondents contend the inquiry involves 
the question whether $1.40 per ton collected was just and reasonable; 
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and that  the Comnlission committed error in refusing to hear evidence 
on that question. 

We think the fixing of the rate of $1.30 per ton for distances 80 - 100 
miles was the controlling factor and did not authorize the collection 
of a higher rate for any shipment within that distance bracket. The 
defendants should not be permitted to change the rate by the act 
of making a mistake in the distance reported in their tariff schedule. 
The dispute involves no more than the actual short line distance, Lane 
to Greensboro. The evidence offered by the respondents as to whether 
$1.40 per ton was a fair and reasonable rate on a 100-mile shipment 
was properly excluded. The Commission had already determined the 
just and reasonable rate to be $1.30. The rates approved by the Com- 
mission shall be deemed to be just and reasonable, and any different 
rate shall be deemed unjust and unreasonable. G.S. 62-123; State v. 
Municipal Corporations, 243 N.C. 193, 90 S.E. 2d 519; State v. Can- 
non Mfg. Co., 185 N.C. 17, 116 S.E. 178. 

We do not agree with the defendants' contention that the petitioner 
has mistaken its remedy and should have proceeded in the superior 
court by civil action to recover overcharges and penalties as provided 
in G.S. 60-110, G.S. 62-138, and G.S. 62-139. Tilley v. R. R., 172 N.C. 
363, 90 S.E. 309. The sections cited provide penalties for overcharges 
to be recovered only upon a showing the charges were collected in 
excess of the published tariffs on file. Even though the mistake in the 
distance was the result of defendants' error, nevertheless the pub- 
lished tariffs on file showed a rate of $1.40 applicable to  Lane to  
Greensboro shipments. The Commission is the proper forum in which 
to correct the error in distance in its schedules. 

The defendants urgently contend the Commission is without power 
to enter a retroactive order awarding reparations for charges which 
were made in accordance with approved tariff schedules. The argu- 
ment assumes the charges were made in accordance with the published 
tariffs. These tariffs authorize $1.30 per ton for mileage units 80 - 100 
miles, and a mistake in mileage cannot be used to increase the rate. 
A rate of $1.40 for 100 miles is simply not within the authorized 
tariffs. 

The numerous cases cited by respondents with respect to  retroactive 
overcharges are not in point on the f a d s  here involved. The holdings 
are based on either lack of statutory authority to make a retroactive 
order (such as G.S. 62-123), or to lack of jurisdiction of the courts 
to pass on rates until they had first been passed on by the adminis- 
trative board. 
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The appellants have failed to show error of law in the hearing be- 
low. The judgment is 

Affirmed. 

PIEDMONT NATURAL GAS COM,PANY, INC. v. CARtTON K. DAY AND 
WIFE, ETTA C. DAY. 

(Filed 25 January, 1959.) 

1. Easements 8 2- 
Where the grant of an easement across a described track of land pro. 

vides in the instrument that  the grantee of the easement should have the 
right to select the route, and 'the grantee thereafter selects the route 
with the acquiescence of the grantor, the location of the easen~ent will be 
deemed that which was intended by the grant, and the grant will mot 
be held void for  uncertainty of description. 

The certificate of acknowledgment appeming in due form in the grant 
of an easement cannot be collatarallv abtacked. and therefore evidence 
that one of the grantors did not knob  that  the officer was acting as  3 

notary public but thought he was a mere witness, is properly excluded 
in an action to restrain in'terference with the easement, there being no 
attack on the certificate of the officer on the ground of fraud. 

3. Easements 8 + 
I n  a deed which speciflcally esempts from its proriuions a n  easement 

theretofore granted across the land by gaantors, the grantees take title 
subject to the easement, and therefore whether the easement grant wan 
properly acknowledged is immaterial a s  to them, since their deed gives 
them notice. 

4. Ewements  @ 7: Evidence 8 27- 
Where the grant of a n  easement specifically stipulates that  the grantee 

should have the right to select the route across t h e  lands described, which 
the grantee does wimth the acquiescence of the grantors, evidence of a 
parol agreemeut contemporaneous with the execution of the instrument 
that  che route should be selected within the bounds of another prior 
easement to a third papty, is properly escluded as  tending to vary o r  
contradict the terms of the written instrument. 

APPEAL by defendants from Hobgood, J . ,  July-August, 1958, Civil 
Term, ALAMANCE Superior Court. 

Civil action to  enjoin and restrain the defendants from interfering 
with the plaintiff's easement rights to maintain pipelines for the 
transmission of gas and petroleum products over a described tract 
of land. 
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The defendants, by answer, admitted their predecessors in title 
signed a paper writing which appears of record. They denied the 
paper writing was properly acknowledged or that i t  conveyed any 
easement right. They alleged that  i t  is void for indefiniteness by 
reason of the failure to locate the line or boundary of the easement; 
and that  the recorded writing constitutes a cloud upon their title. 

The ,plaintiff, by reply, alleged the easement was executed and regis- 
hered, land the pi~peline oon&ructed in 1952; that  any cause of aetion 
to have the cloud removed is barred by the three-year statute of 
limitation. 

The plaintiff introduced the written easement dated September 13, 
1952, which for a valuable consideration the grantors, T. A. Amick 
and wife, Maude Amick, bargained and sold to the plaintiff, its suc- 
cessors and assigns, '(a right of way and easement for the purposes 
of laying, constructing, maintaining, operating, repairing, altering, 
replacing, and removing pipe lines (with valves, regulators, meters, 
fittings, . . . and appurtenant facilities) for the transportation of gas, 
oil, petroleum products, or any other liquids, gases or substances 
which can be transported through a pipe line, the Grantee t o  have 
the right to select the route (the laying of the first pipe line to con- 
stitute the selection of the route by the Grantee) under, upon, over, 
through, and across lands of the Grantors," (here follows specific de- 
scription of the tract of land containing 50 acres in Alamance County, 
subject to  certain exceptions specifically referred to) .  

The plaintiff, grantee in the right of way agreement, contracted to 
pay and did pay to the grantors damages to growing crops, timber, 
and fences caused by the construction and operation of the pipe lines. 
Thomas A. Amick and wife, on March 18, 1955, executed a deed t o  
the defendants for 44-?(2 acres of land over which plaintiff claims its 
easement. The deed contains the following: "That the same is free 
and clear of all encumbrances except those certain easements here- 
tofore granted to Duke Power Company, Southern Bell Telephone and 
Telegraph Company, and Piedmont Natural Gas Company." The 
plaintiff introduced evidence the defendants had interfered with the 
use and enjoyment of its easement. 

The defendants offered as witnesses Mr. and Mrs. Amick, their 
grantors, who acknowledged they signed the easement in %he presence 
of two men, one of whom signed as a witness t o  their signatures, but 
they claimed they did not know the other man was a notary public. 
They offered to testify that  contemporaneously with the execution of 
the lease, and as a part of it, there was an agreement tha t  the pipe- 
line should be laid within the easement granted to the power company. 
This evidence the court excluded. The defendants offered testimony 
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that  an agent of tlie plaintiff approved the method by which the de- 
fendants laid ou,t and constructed the streets over the plaintiff's pipe 
lines. The plaintiff introduced evidence to the contrary. 

The court submi~tted two issues which the jury answered as indicat- 
ed : 

"1. Is  the plaintiff tlie holder of a right of way and easement 
over the lands of the defendants as alleged in the complaint? 

Answer: Yes. 
"2. If so, have tlie defendants interfered with the plaintiff's exer- 
cise of its rights under the easement and right of way as alleged 
in the complaint? 

Answer: Yes." 
From the judgment on the verdict, the defendants appealed. 

W .  R. Dalton, Jr., for defendants, appellants. 
Sanders & Holt for plaintiff, appellee. 

HIGGINS, J. The assignments of error involve the validity of the 
plaintiff's easement. The defendants contend it is invalid (1) for fail- 
ure to locate the line upon which it was to  be !built; (2) for failure of 
the grantors to acknowledge its execution before a proper officer; and 
(3) for failure of the plaintiff to comply with the "supplementary 
agreement'' to construct its lines along the power company's right of 
way. 

The easement here involved is not open t.0 the objection the line 
along which the pipes were to be laid is not defined in the grant. The 
instrument itself gives the grantee the right to select the line. The 
plaintiff made the selection, constructed the line, paid the damages 
to the crops, timber and fences, and took from the grantors a full re- 
ceipt for the payment. This occurred long before the defendants ac- 
quired title from the original grantors. Both the defendants' contract 
to purchase and their deed specifically state the land is free and clear 
of all encumbrances, "except those certain easements heretofore grant- 
ed to Duke Power Company, Southern Bell Telephone and Telegraph 
Conlpany, and Piedmont N a t u ~ a l  Gas Company." 

"It is a settled rule that where there is no express agreement with 
respect to  the location of a way granted but not located, the practical 
location and user of a reasonable way by the grantee, acquiesced in 
by the grantor or owner of the servient estate, sufficiently locates the 
way, which will be deemed to be that which was intended by the 
grant." Borders v. Yarbrough, 237 N.C. 540, 75 S.E. 2d 541. The de- 
fendants' contention the grant is void for uncertainty of description 
cannot be sustained. 
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The defendants' contention the easement was not properly ac- 
knowledged also must fail. The notary public certified to the appear- 
ance of Mr. and Mrs. Amick before him and the due acknowledgment 
by both. Mr. Richardson witnessed the signatures of the grantors. 
The principal objection was that neither of the men was introduced 
as a notary public. Mr. Amick was not certain. The notary was posi- 
tive that  his official position was known. The Amicks admitted their 
signatures, the receipt of the consideration, and the receipt of the 
payment for damages to crops, timber, and fences. The deed from 
the Amicks to  the defendants refers to the easement grant. The cer- 
tificahe of the officer is not attacked for fraud, but upon the ground 
that Mrs. Amick did not know the officer was acting as a notary 
public. The evidence is insufficient to impeach a solemn record. The 
certificate of acknowledgment must be attacked by direct action and 
not collaterally. Lee v. Rhodes, 230 N.C. 190, 52 S.E. 2d 674; Free- 
man v. Morrison, 214 N.C. 240, 199 S.E. 12; Best v. Utley, 189 N.C. 
356, 127 S.E. 337; Ware v. Nesbit, 94 N.C. 664; Wright v. Player, 
72 N.C. 94; Woodbourne v. Gorrell, 66 N.C. 82. 

The defendants' claim would be defeated even if we treat the plain- 
tiff's easement as unrecorded since it is referred to in the defendants' 
deed from the Amicks. "The language of courts and of judges has 
been very uniform and very decided upon this subject, and all agree 
that  whoever purchases lands upon which the owner has imposed an 
easement of any kind, or created a charge which could be enforced 
in equity against him, takes the title subject to all easements, equities, 
and charges, however created, of which he has notice." Paclcard v. 
Smart, 224 N.C. 480, 31 S.E. 2d 517; Dulzn v. Williams, 239 N.C. 33, 
79 S.E. 2d 213; Trust Co. v. Braznell, 227 N.C. 211, 41 S.E. 2d 744. 

The court properly refused to permit the defendants to introduce 
parol evidence of a contemporary agreement between the Amicks and 
the plaintiff different from the written instrument. "This Court has 
consistently held that 'parol evidence will not be heard to contradict,, 
add to, take from, or in any way vary the terms of a contract put in 
writing, and all contemporary declarations and understandings are in- 
competent for such purpose, for the reason that the parties, when 
they reduce their contract to writing, are presumed to have inserted 
in i t  all the provisions by which they intend to be bound.' " Bost v. 
Bost, 234 N.C. 554, 67 S.E. 2d 745. " . . . in the absence of fraud or 
mistake, or allegations thereof, parol testimony of prior or contem- 
poraneous negotiations and conversations inconsistent with the writ- 
ing, . . . is incompetent." Neal v. Marrone, 239 N.C. 73, 79 S.E. 2d 
239. 

The plaintiff's evidence was amply sufficient to support the allega- 
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tions of the complaint and to sustain the verdict and judgment. The 
evidence was insufficient to show the defendants were entitled to  have 
the grant removed as a cloud upon their title. Therefore, the question, 
whether the three years statute of limitation bars an action to re- 
move a cloud upon title, does not arise. 

No Error. 

W. GLENN LEWIS v. WALTER ALLRED. ISDIVIDUALLY Asn AS ESECUTOI{ 
OF mHE ESTATE OF D. FRANK ALLRED, DECEASED, AND AS AGENT 
FOR LEISSIE I?. ALLRED, MAY BLhRED ELLIOTT, ET VIR, .JOHN P. 
ELLIOTT, FRED E. ALLRBD, ET UX, THELMA L. ALLRED, JOHNNIE 
H. ALLREID, ET UX, PAULINE D. ALLRED, AND ETFA BIrLRED 
PROOK, ET VIR, GEORGE D. PROOK, AXD LBSSIE F. ALLRED, IXDI- 
VIDUALLY, MAY ALLRED ELLIO1YT, ET VIR, JOHN P. ELLIOTT. ISDI- 
VIDUALLT, FRED E. ALLRED, ET UX, THELMA L. ALLRED. INDIVIDCAL- 
LY, JOHNNIE H. ALLRED, ET UX, PAULINE D. ALLRED, INDKVIDUALLY, 
AND ETTA A1,LRED PROOK, ET VIR, GEORGE D. PROOK, ET VIH, 
GEORGE D. PROOK, INDIVIDTALLY. 

(Filed 28 January, 1959.) 

Frauds, Statute  of, 2- 
A receipt for the cash payment on an identifled tract of !and belonp- 

ing to a n  estate, signed by the executor, who is also an heir arid author- 
ized to ac t  in the matter by the other heirs, is a sufficient memorandnln 
of the contract to convey, signed by the party to be charged within the 
requirement of the statute of frauds. G.S. 22-2. 

Vendor and  Purchaser fj 1 : Brokers and  Factors g 3- 
The owner of land may sell same through an agent, and such author- 

ized agent may sign a contmct to sell and convey in his own name or 
in the name of his principal or principals, and the authority of the agent 
to sell may be shown aliunde or by parol. 

Frauds,  Statute  of, 8 6b- 
The authority of an agent to contract to convey lands need not be 

in writing under tlie statute of frauds. 

Same: Vendor and Purchaser 8 6- 
A memorandum of a contract to sell realty will not be held insufficient 

because of its failure to stipulate the time for performance. but in the 
absence of such stipulation the law impliw a n  obligation to perform 
within a reasonable time. 

Same-- 
Where memorandum of a contract to convey lands of a n  estate is 

executed by tlie esecultor, who is also a n  heir and authorized to act for 
the other heirs, but the melnorandum fails to s t ipukte the time for 
performance and the evidence is conflicting as  to whether a definite 
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time was agreed upon by the esecutor and the purchaser, the question 
is  for the jury, and an instruction to the effect that the closing date 
might be controlled by stipulation of the other deviseea is erroneous. 

APPEAL by plaintiff from Johnston, J., June Civil Term, 1958, of 
GUILFORD (Greensboro Division). 

This is a civil action instituted on 13 August 1956 in which the 
plaintiff seeks specific performance of an alleged contract for con- 
veyance of certain real property known as the Frank Allred Farm. 

The defendants are Walter Allred, individually and as executor of 
the last will and testament of D. Frank Allred, deceased, and as agent 
for the other named defendants who are all the heirs a t  law of D.  
Frank Allred, deceased, and the sole beneficiaries under his will, to- 
gether with the respeative spouses of those who are married. 

The defendant Walter Allred, according to the evidence, informed 
the plaintiff on or about 1 February 1956 that he had been authorized 
by the other heirs of D.  Frank Allred, deceased, to  sell the farm in 
question for $12,000, and inquired whether or not the plaintiff wanted 
to  purchase the place. The plaintiff informed this defendant that  he 
did, and stated that  he wished to make a deposit on it. Defendant 
Walter Allred insisted that  that was not necessary, but the plaintiff 
insisted on making the deposit, and the defendant Walter Allred agreed 
to let him do so. The plaintiff made a deposit of $100.00 and obtained 
froin Walter Allred a receipt in the following language: "2/1/56. Re- 
ceived $100.00 from Dr. W. Glenn Lewis as the initial part payment 
on purchase of the Frank AlIred Farm. ESTATE OF D. FRANK 
ALLRED, By: (s) Walter Allred, Extr." 

According to the plaintiff's evidence the defendant Walter Allred, 
a t  the time he agreed to sell the property to  the plaintiff, informed 
him that  they would wanlt t o  close the deal around the end of the 
year. The defendant Walter Allred testified that he told the plaintiff in 
May 1956 "that we'd like to get the place sold by July, because it 
was renting time." 

The evidence of the plaintiff tends to show that  Walter Allred 
never set any specific date for closing the sale on the property. 

The defendants' evidence is to  the effect that  Walter Allred never 
discussed a closing date with the plaintiff until about Easter 1956: 
that in May the plaintiff made inquiry as to whether he could close 
the deal with part cash; that  he informed him that  he would have 
to consult his lawyer; that he informed the plaintiff on 6 June 1956 
that they would have to  have cash and that they would like to get 
the place sold by July. The defendant Walter Allred further testified 
that on 18 July 105G he and the plaintiff agreed upon 1 August 1956 
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as the closing date. The plaintiff denied that  he and Walter Allred 
ever discussed a definite closing date. 

The plaintiff received a letter addressed to him by the defendants' 
attorneys, dated 24 July 1956, which in pertinent part reads as fol- 
lows: "We are enclosing herewith a copy of deed to the Allred farm 
property which Mr. Walter Allred will deliver to you upon payment 
of the agreed purchase price. Enclosed copy of deed should give your 
lawyer in Guilford County all the information he needs to make title 
check. 

"It is understood that you have agreed with Mr. Walter Allred, who 
is acting as agent for these heirs and devisees, that  you will close the 
purchase transaction for this property not later than the 1st day of 
August 1956. We have been instructed to advise you that the Allreds 
will insist upon this matter being closed not later than the above 
mentioned date, and if the matter is not concluded by that time your 
deposit on purchase price will be returned and the Allreds will under- 
take to make other disposition of the property." 

The plaintiff procured a loan from the Bank of Gibsonville, but 
according to his evidence there was not sufficient time to have the 
title searched and the loan closed by 1 August. The defendant Walter 
Allred called the plaintiff's wife on 8 August 1956 and informed her 
that the deal was off and that  the defendants would not deliver the 
executed deed. The defendant Walter Allred tore up the executed deed 
on 18 August 1956, five days after this action was instituted. 

The following issues were submitted to  the jury and answered as 
indioated. 

"Did the defendants contract to  sell the lands described to the 
plaintiff as alleged in the complaint? Answer: No. 

"Is the plaintiff entitled to have said lands conveyed to him as 
alleged in the complaint, provided the plaintiff pays to the defendants 
the full balance of the purchase price, with interest before the execu- 
tion of said deed? Answer " 

Judgment was entered on the verdict and the plaintiff appeals, as- 
signing error. 

Hines & Morrisette; Cooke & Cooke for plaintiff. 
Long, Ridge, Harris & Walker for defendants. 

DENNY, J .  The appellees deny in their answer that they contrnct- 
ed with the plaintiff on or about 1 February 1956 as alleged in the 
complaint. They also allege that the paper writing dated 1 February 
1956 and signed "Estate of D. Frank hllred, By: Walter Allred, 
Extr.," acknowledging the receipt of $100.00 as part payment on the 
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purchase of the Frank Allred Farm is not a contract to sell or con- 
vey lands in writing signed by the party to be charged therewith, as 
required by the statute of frauds, and they pleaded the statute G.S. 
22-2 in bar of any recovery. 

There is no merit in this contention. The party or parties to be 
charged within the meaning of the statute in this action are the de- 
fendant Walter Allred and those for whom he was authorized to act. 
The memorandum involved in this appeal meets the requirements of 
the statute and the court below properly so ruled. Hall v. Misenheimer, 
137 N.C. 183, 49 S.E. 104, 107 Am. St. Rep. 474; Lewis v. Murray, 
177 N.C. 17, 97 S.E. 750; Clegg v .  Bishop, 188 N.C. 564, 125 S.E. 122. 
Cf. Elliott v.  Owen, 244 N.C. 684, 94 S.E. 2d 833. 

The plaintiff assigns as error the following portion of the charge: 
"Or if you find, members of the jury, that the defendants, other than 
Walter Allred, had no dealings whatever with the pl~aintiff and didn't 
agree to sell him the farm and that the first dealings they had with 
it was to have their attorney send him a deed, that is a copy of a 
deed they had executed, then, of course, you would answer the first 
issue no." 

This instruction was erroneous. While some of the defendants testi- 
fied, other than Walter Allred, that they never signed anything ex- 
cept the deed and never authorized anyone to sign for them, the let- 
ter of 24 July 1956 to  the plaintiff from the defendants' attorneys 
states in unequivocal l~anguage that "it is understood that you have 
agreed with Mr. Walter Allred, who is acting as agent for these heirs 
and devisees *" There can be no doubt about the authority of 
Walter Allred to sell the lands in question in light of the evidence dis- 
closed un this record. Neither is there any controversy about the con- 
sideration agreed upon for the purchase and sale of the property. 

The owner of real estate may sell such property through an agent, 
and when so acting the owner is not required to sign the agreement 
or to communicate with the purchaser. Moreover, the authority of a 
duly authorized agent to contract to convey lands need not be in 
xriting under the statute of frauds. Wellman v. Horn, 157 N.C. 170, 
73 S.E. 1010; 8 Am. Jur., Brokers, section 62, page 1019. The agent 
may sign the contract to sell and convey in his own name or in the 
name of his principal or principals. Hargrove v .  Adcock, 111 N.C. 
166, 16 S.E. 16; Neaves v. Mining Co., 90 N.C. 412, 47 Am. Rep. 
529; Washburn v .  Washburn, 39 N.C. 306; Oliver v. D.ix, 21 N.C. 
158. Furthermore, the authority of an agent to sell the lands of another 
may be shown aliunde or by parol. Hargrove v. Adcock, supra. 

There is no evidence on this record to indioate that anyone was 
authorized to sell the lands involved herein to  the plaintiff other than 
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Walter Allred. Therefore, the time for closing the sale and purchase of 
the property may not be controlled by what the obher devisees migh* 
have supposed or understood, but must be governed by the agreement 
between the plaintiff and their agent, Walter Allred. 

In  49 Am. Jur., Statute of Frauds, section 356, page 667, it is said: 
"A memorandum of an agreement for the sale of land is not neces- 
sarily insufficient to satisfy the requirements of the statute of frauds 
because the time for performance is not stated therein. In  case of an 
execvtory contract of sale, where the time for the execution of the 
conveyance or transfer is not limited, the law implies that it is to be 
done within a reasonable time, and the failure to incorporate in the 
memorandum such a statement does not render i t  insufficient. * * " 
See also 37 C.J.S., Statute of Frauds, section 196, page 685. 

The plaintiff is entitled to a new trial, and it is so ordcre,l. 
New Trial. 
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(Filed 23 February, 1959.) 

1. Constitutional Law 8 1: Master and  servant  8 % 

Decision of the Supreme Court of the United States construing the 
Union Shop h e n d m e n t  to the Railway Labor Act (45 USCA sec. 162, 
Eleventh) controls, and a union shop agreement authorized by the Union 
S b p  Amendment is valid in instances governed by the Federal Act, not- 
withstanding that otherwise i t  would be void under our "Right to Work" 
Act. G.S. 95-78 et seq. 

2. &me: Constitutional Law #j 17, 23-- Union shop agreement held 
not  unconstitutional in requiring involuntary payment of dues used 
partly fo r  political purpoacs. 

This action was instituted by certain non-operating employees of a 
railroad to re8train t h e  railroad and certain unions from requiring plain- 
tiffs to join the appropriate union and pay the union fees and dues as a 
condition for the  retention of their jobs. Plaintiffs' evidence was to the 
effect )that they were unwilling to join the union and that  the fees and 
dues collected by the unions would be used in part for the support or 
defegt of political candidates and for the support o r  defeat of legisla- 
tion. There was no ev4dence that  the unions had levied or proposed to 
levy flnes or assessments against plaintiffs for the purpose of coercing 
conformity with the objectives of the unions. Held: Under the  decision 
of the Supreme Court of the United States hhe use of par t  of the dues 
by the unions to keep in touch with and make known their findings in 
respect of legiskition tending to promote or impair their collective bar- 
gaining position or  in respect d candidates for public office, is reason- 
ably related to  the unions' activities a s  collective bargaining represen- 
tatives, and therefore the requirement that  plaintiffs pay such fees and 
dues does not violate their personal freedom guaranteed by the First 
Amendment to the Federal Constitution nor deprive them of property 
in violation of the Fifth Amendment, and nonsuit should hare been en- 
tered. 

pa axe^, J., dissenting. 

APPEAL by Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees and Brotherhood of Rail- 
way Signalmen of America, from Pless, J., and a jury, April 21, 1958, 
Regular Schedule "B" Civil Term, of MECKLENBURG, docketed and 
argued as No. 251 st Fall Term, 1958. 

The original plaintiffs instituted this action June 8, 1953, against 
Southern Railway Company, hereafter called Southern, and sixteen 
railroad labor organizations, hereafter called defendant Unions. After 
amendment to complaint, referred to below, eleven other individuals, 
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as permitted by court order, became additional parties plaintiff. 
Plaintiffs, non-operating employees of Southern, are not members 

of,  and are unwilling to  join, any of defendant Unions. 
Plaintiffs alleged that, pursuant to provisions of a contract between 

Southern and defendant Unions, defendants notified them they would 
be discharged from their jobs if they did not, by June 15, 1953, join 
one of defendant Unions and pay to i t  "fees, dues and assessments"; 
that  the provisions of said contract were "unconscionable and wrong- 
ful, contrary to the Constitution, the Common law and the Statutes of 
the State of North Carolina and violative of the rights of the plain- 
tiffs thereunder"; and plaintiffs prayed that  defendants be restrained 
from their threatened enforcement thereof. 

On June 8, 1953, on plaintiffs' ex parte application, a temporary 
restraining order was issued; and on June 17, 1953, after hearing, said 
restraining order was continued in full force and effect until the trial 
and final determination of the cause. 

Thereafter, separate answers were filed (1) by defendant Unions 
and (2) by Southern. Defendants admitted their execution of a con- 
tract dated February 27, 1953, between Southern and other railroad 
corporaltions, referred to therein as "Carrier," and defendant Unions, 
which provided, inter alia, that  "all en~ployees of the Carrier . . . 
shall, as a condition of their continued employment . . . become mem- 
bers of the organization party to this agreement representing their 
craft  or class within sixty (60) calendar days of the date they first 
perform compensated service as such employees after the effective 
date of this agreement, and thereafter shall maintain membership in 
such organization." 

Defendant Unions asserted the validity of said contract, their right 
t o  enforcement thereof, and prayed that the restraining order be dis- 
solved. 

Southern prayed that  the court "grant its declaratory judgment 
as  to the validity of the Union Shop Agreement . . . and . . . declare 
the respective rights, status and other legal relations of the parties 
. . ." Southern is not a party to  this appeal. 

On February 1, 1957, (after the Hudson and Hanson decisions, re- 
ferred to in the opinion,) plaintiffs, as permitted by court order, filed 
an amendment to their complaint, in which they alleged, inter alia, 
that  the periodic dues, initiation fees and assessments which defendant 
Unions collect from their members and which, unless protected by 
the court, plaintiffs would be required to  pay in order to retain their 
jobs with Southern, had been, were and would be regularly and con- 
tinually used by defendant Unions for the following purposes: (If  to 
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carry on and finance insurance businesses, banking businesses and 
sundry other business enterprises which plaintiffs were not willing to 
finance or support; and (2) to  carry on, finance and pay for political 
activities directly a t  cross purposes with the free will and choice of 
plaintiffs, including the election of candidates for public and govern- 
mental offices whom plaintiffs oppose land (the defeat of other politicel 
candidates whom plaintiffs support and the enactment of legislation 
which plaintiffs oppose and the defeat of other legislation which plain- 
tiffs support. Plaintiffs alleged that such use of their money by de- 
fendant Unions would not be germane to collective bargaining and 
that  t o  compel plaintiffs against their will to  pay money to defendant 
Unions for such purposes would deprive them of their rights under 
the First, Fifth and Ninth Amendments t o  the Constiftution of the 
United States. 

Thereupon, defendfant Unions demurred to  the complaint, as amend- 
ed, on the ground that i t  did not state facts sufficient to  constitute 
P. cause of action. After hearing, the court overruled said demurrer; 
and, based on the facts alleged in said amendment t o  complaint, en- 
tered a new restraining order which remained in effect until the trial 
a t  April, 1958, Term. 

Upon trial Judge Pless, a t  the close of plaintiffs' evidence, entered 
judgment of nonsuit, dismissing the action as to  all defendants except 
Southern and two of defendant Unions, to wit, Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express and Station Em- 
ployees, hereafter called Brotherhood of Railway Clerks, and Brother- 
hood of Railway Signalmen of America, hereafter called Brotherhood 
of Railway Signalmen. 

Thirteen plcaintiffs testified. By reason of their craft or class, twelve 
were eligible for membership in the Brotherhood of Railway Clerks 
and one was eligible for membership in the Brotherhood of Railway 
Signalmen. Two of the original plaintiffs were no longer employees of 
Southern. One of the additional plaintiffs, having become a supervisor, 
was no longer subject t o  the union shop agreement. There was no evi- 
dence as to the employment or craft status of the other twenty-one 
plaintiffs. 

The gist of plaintiffs' testimony was as follows: (1) They were un- 
willing t o  join #the union; (2) they opposed (compulsory) membership 
as a wndition for retention of their jobs; and (3) they o p p o d  the 
use by the union of any of their money (a )  for the support or de- 
feat of political candidates and (b)  for the support or defeat of legis- 
lation. 

'I'hree plaintiffs (all who were questioned with reference thereto) 



N.C.] SPRING TERM, 1959. 495 

testified to their opposition t o  the use by defendant Unions of any of 
their money to support or finance an insurance or death benefit pro- 
gram. 

None of the plaintiffs testified concerning the use the unions had 
made and were making of money collected as periodic dues, initiation 
fees and assessments, from their members. Relevant thereto, plain- 
tiffs offered depositions of officials of the Brotherhood of Railway 
Clerks and the Brotherhood of Railway Signalmen, adversely ex- 
amined prior to trial, and documentary evidence. 

Motions for judgment of involuntary nonsuit. made, a t  the close of 
plaintiffs' evidence and again a t  the close of all the evidence, by the 
Brotherhood of Railway Clerks and by the Brotherhood of Railway 
Signalmen, were overruled. 

Six issues were submitted to  the jury. The jury found that defend- 
ant Unions used "dues and fees" ( I )  in support of or in opposition 
t o  legislation, (2) to  influence votes in elections to  public office, and 
( 3 )  to make contributions to the campaigns of candidates for election 
to  public office; and that  these uses, and the use of a portion of the 
"dues and fees" in connection with the death benefit system of the 
Brotherhood of Railway Clerks, were not reasonably necessary or re- 
lated to  collective bargaining. 

Upon the verdict, the following judgment was entered: 

"NOW, THEREFORE, I T  IS ORDERED, ADJUDGED AND 
DECREED that  the defendants, and each of them, are hereby re- 
strained and enjoined from placing any compulsion of any nature 
upon the plaintiffs, individually named as such in the caption of 
this case, in the course of their employment with the Defendant 
Railway Company, whereby they, thc said plaintiffs, against ltheir 
free will and choice would be required to  join the Defendant 
Unions, or conform to any rules or disciplines of Defendant 
Unions, or pay money to said Unions, to wit, the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express and 
Station Employees, and t'he Brotherhood of Railway Signalmen 
of America. 
"This Order, however, is subject rto the following conditions: 
"The Defendant Uniona shall be permitted, upon proper notice to 
present proof to  the Court, not conflicting or inconsistent wilth the 
findings of t he  jury as hereinbefore recited, as ito what portion of 
the periodic dues, initiation fees and assessments, which they de- 
sire to collect from the pla;lnrtiffs, will be reasonably necessary 
and related t o  collective bargaining between the defendant Un- 
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ions ,and the plaintiffs' employer, the Defendant Railway Com- 
pany, and upon making of such proof, not oonflicting or incon- 
sistent with the findings of the jury as hereinabove recited, to 
fhe satisfaction of the Court, this Order shall have no applica- 
tion or force or effect vi th respect to such portion of such periodic 
dues, initiation fees or assessmen~ts or the imposition and collec- 
tion thereof under the terms of the contract referred to in the 
pleadings. 
"The cause is therefore retained for such further hearings, either 
with or without a jury, and such further Orders as may seem 
aipp~oprialte ,should the proof referred to  above be offered by the 
defendants. 
"IT IS FURTHER ORDERED that the Defendants pay the 
costs of this action." 

The Brotherhood of Railway Clerks and the Brotherhood of Rail- 
way Signamen excepted and appealed. When used in the opinion, 
"defendant Unions" refers only to the two appellants. 

Blakeney & Alexander for plaintiffs, appellees. 
Schoene & Kramw and J. B. Craighill for defendant Unions, ap- 

pellants. 

BOBBITT, J. Decision depends upon whether the evidence, consid- 
ered in the light most favorable to plaintiffs, was sufficient to with- 
stand the motion by defendant Unions for judgment of involuntary 
nonsuit. 

Upon adoption of the Railway Labor Act, 20 May, 1926, 44 Stat. 
577, Congress "made a fresh start toward the peaceful settlement of 
labor disputes affecting railroads." Virginia Ry. Co. v. System Fed- 
eration No. 40, 300 US .  515, 57 S. Ct. 592, 81 L. ed. 789. This Act, as 
amended, is now codified as 45 USCA 8s 151 et seq. The basic princi- 
ple underlying this Act is embodied in these provisions: "Employees 
shall have the right to organize and bargain collectively through rep- 
resentatives of their own choosing. The majority of any craft or class 
of employees shall have the right to  determine who shall be the repre- 
sentative of the craft or class for the purposes of this chapter." 45 
USCA § 152, Fourth. In  the case cited, the Supreme Court of the 
United States sustained the constitution~ality of the Railway Labor 
Act, both under the commerce clause and as to the Fifth Amendment, 
in relation to the requirement that the carrier treat exclusively with 
the employees' duly chosen bargaining representative. 
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Defendant Unions, duly chosen at3 such by lthe majority, are the 
exclusive bargaining representatives of aU employees of the respective 
crafts or classes to which plaintiffs belong. Under the collective bar- 
gaining agreements between defendant Unions and Southern, plain- 
tiffs acquire and have the same rights in respect of seniority, rates of 
pay, rules, working conditions, etc., under their employment by Sou- 
thern, as Southern's employees who become and are members of de- 
fendant Unions by their free choice. 

The validity of the Union shop agreement of February 27, 1953, de- 
pends solely upon the authority granted by the Union Shop Amend- 
ment to the Railway Labor Act. Act of Congress, January 10, 1951, 
64 Stat. 1238, 45 USCA 5 152, Eleventh, hereafter called Union Shop 
Amendment. The agreement contains provisions expressly authorized 
by athe Union Shop Amendment. 

Absent the Union Shop Amendment, the union shop agreement 
would be void under the North Carolina "Right to Work" Act, Ses- 
sion Laws of 1947, Ch. 328, G.S. 95-78 et seq. 

I n  Hudson v. R. R., 242 N.C. 650, 89 S.E. 2d 441, certiorari de- 
nied, 351 US.  949, 100 L. ed. 1473, 76 S. Ct. 844, the action was to  
restrain the carrier and the unions from entering into a proposed union 
shop agreement as permitted, but not required, by the Union Shop 
Amendment. Plaintiffs therein based their case primarily upon the 
North Carolina "Right t o  Work" Act. The constitutional questions 
now raised were not presented. 

In  H~rdson, i t  was noted that  the North Carolina "Right to Work" 
Act superseded the common law rule approved by this Court in S. v .  
Van Pelt. 136 N.C. 633, 49 S.E. 177, 68 L.R.A. 760, 1 Ann. Gas. 495. 
The North Carolina "Right to  Work" Act was recognized as valid 
and in full force and effect "except t o  the extent Congress, in enact- 
ing labor legislation related to intersbate commerce, has pre-empted 
the field"; and that the Union Shop Amendment, which relates only 
to labor relations between carriers and their employees, was in con- 
flict witli and superseded the North Carolina 'LRight to  Work" Act. 
Reference to the opinion will disclose the several questions then con- 
sidered and discussed. 

Prior to Hudson, the Supreme Court of Nebraska decided Hansm 
v. Union Pacific Railroad Co., 160 Neb. 669, 71 N.W. 2d 526, an 
action to restrain the carrier and the unions from putting into effect 
provisions of union shop agreements containing provisions expressly 
authorized by the Union Shop Amendment. 

For reasons fully set forth by Justice Wenke, the Supreme Court 
of Nebraska held tha t  the enforcement of contract provisions author- 
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ized by the Union Shop Amendment would deprive plaintiffs of spe- 
cific constitutional rights, to  wit: (1) ". . . the freedom of association, 
the freedom to join or not to join in association with others for what- 
ever purposes such association is lawfully organized, . . ." guaranteed 
by the First Amendment; and (2) due process of law, guaranteed by 
the Fifth Amendment, in that,  by requiring an employee who does 
not desire ito join a union t o  pay initiation fees, dues and assessments, 
such employee "is required t o  pay for many things besides the oost 
of collective bargaining," that  is, "all of the varied objects and under- 
takings in which such labor organizations are or may become engaged." 
The opinion states: ". . . it is apparent tha t  some of these labor or- 
ganizations advocate political ideas, support political candidates, and 
advance national economic concepts which may or may not be of an 
employee's choice." 

I n  Hudson, we expressly reserved the constitutional questions de- 
cided by the Supreme Court of Nebraska. 

I n  Railway Employes' Dept. A. F. L. v. Hnnson, 351 US. 225, 100 
L. ed. 1112, 76 S. Ct.  714, the United States Supreme Court reversed 
the Nebraska decision. Plaintiffs, citing Looper v. Georgia, Southern 
(& Florida Railway Co., 213 Ga. 279, 99 S.E. 2d 101, contend the ques- 
tions now presented mere not decided but reserved. Defendant Unions 
contend the identical questions were considered and decided. If the 
contention of defendant Unions is correct, the decision of the United 
States Supreme Court, referred to  hereafter as Hanson, controls. 

Mr. Justice Douglas, referring t o  the decision of the Supreme Court 
of Nebraska, said: "I t  held that the union shop agreement violates 
the First Amendment in tha t  i t  deprives the employees of their free- 
don1 of association and violates the Fifth Amendment in that  i t  re- 
quires the members to !pay for many things besides the cost of col- 
lective bargaining. The Nebraska Supreme Court, therefore, held that  
there is no valid federal law to  supersede the 'right to work' provj- 
sion of the Nebraska Constitution." 

Before oonsidering further whalt was decided in Hanson an analy- 
sis of plaintiffs' action seems appropriate. 

Plaintiffs have made no tender of dues, initiation fees or assess- 
~uents. The Hudson and Hanson decisions determined adversely t o  
plaintiffs the cause of action originally alleged. See Allen v. Southern 
Ry. Co., 114 F. Supp. 72. All original defendants were restrained by 
interlocutory orders until February 1, 1957, on the basis of facts orig- 
inally alleged. Allegahions tha t  enforcement of the unicm shop agree- 
ment would deprive them of constitu~tional rights guaranteed by the 
I'irst, Fifth and Ninth Amendments were first made in amendment 
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t o  complaint filed February 1, 1957; and on the lbasis of these new 
allegations all original defendants were restrained by interlocutory 
order until the trial a t  April Term, 1958. 

Whatever the legal relationship between plaintiffs, a minority of 
the employees of their respective wafts or classes, and defendant 
Unions, their duly chosen collective bargaining representatives, such 
relationship is involuntary on the part of plaintiffs. They do not want 
defendant Unions to  represent them. They do not want t o  become 
members of defendant Unions. They do not want to  pay any amount 
as dues, initiation fees or assessments. Finally, if required to pay any 
amount, they insist that  no part thereof shall be used, directly or 
indirectly, except for purposes reasonably necessary or related to col- 
lective bargaining. I n  short, they are con~pletely a t  cross-purposes 
with defendant Unions. 

Plaintiffs' cause of action, under amended complaint, proceeds on 
the premise that if plaintiffs can show th'at defemdant Unions use anu 
portion of the dues, initiation fees or assessments, directly or in- 
directly. for any purpose not reasonably necessary and related to 
collective bargaining, the enforcement of the unicm shop agreement 
should be restrained until such time as defendant Unions establish 
precisely what portion of the dues, etc., is used solely for purposes 
reasonably necessary and related to collective bargaining. The trial 
proceeded, issues were submitted and judgment entered in accordance 
with plaintiffs' said premise. 

The judgment, based on the jury's findings, restrained the enforce- 
ment of the union shop 'agreement until such time as defendant Unions 
establish "what portion of the periodic dues, initiation fees and assess- 
ments, which they desire to collect from the plaintiffs, will be reason- 
nhly necessary and related to collective bargaining between the de- 
fendant Unions and the plaintiffs' employer, . . ." At the contemplated 
further hearing, the determination of what expenditures by defendant 
t'nions are reasonably necessary or related to  collective bargaining 
is not limited to expenditures for uses challenged in the amended 
complaint. 

I t  is noted that the judgment is determinative only as between 
named plaintiffs and defendant Unions. If persons hereafter employed 
by Southern should seek similar relief, their status must be deter- 
rnined in subsequent actions. 

Considering the testimony and documents in the light most favor- 
able to  plaintiffs, there was evidence tending t o  establish the facts 
narrated below. 

The Brotherhood of Railway Clerkls has in excess of 300,000 mem- 
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bem in the United States and Canada. I ts  organizational structure 
consists of the Grand Lodge, system boards of adjustment and local 
lodges The initiation fee, applicable to members of the Charlotte 
Local Lodge, is $10.00, of which $5.00 is paid to the Grand Lodge; 
and the dues are $2.25 per month, of which $1.00 per month is paid 
to the Grand Lodge. 

The Bratherhood of Railway Clerks has a Nohh Carolina Legisla- 
tive Committee composed of a representative from each (North Caro- 
lina) local lodge. This committee selects a legislative representative. 
A local lodge, out of the portion of monthly dues retained by it, paye 
10c per month per member to this Legislative Committee. The func- 
tion and responsibility of the legislative representative is to keep in 
touch with all North Carolina legislation affecting the interests of the 
Brotherhood and of its members. 

The Grand Lodge of the Brotherhood of Railway Clerks has a full 
time representative in Washington who observes legislative proceed- 
ings of particular interest to the Brotherhood and its members, such 
as legislation relating to railroad retirement, railroad unemployment 
insurance, railroad labor relations, and contacts members of Congrees 
with reference thereto. 

The Brotherhood of Railway Clerks publishes semi-monthly and dis- 
tributes to each member a n  official publication known ss  "The Rail- 
way Clerk." It also publishes monthly "The Grand President's Bulle- 
tin" which is distributed to Brotherhood officials. If and when a local 
lodge or system 'board of adjustment wishes to subscribe to "Labor," 
a weekly newspaper referred t o  below, the Grand Lodge contributes 
20c towards the costs of each subscription. 

The Brotherhood of Railway Signalmen has approximately 16,000 
members. Its organizational structure consists of the Grand Lodge, 
system general committees and local lodges. The initiation fee is 
$5.00, of which $1.50 is paid to  the Grand Lodge; and the dues lare 
$3.33 per month, of which $1.50 per month is paid to the Grand Lodge. 

The Grand Lodge of the Brotherhood of Railway Signalmen set8 
a i d e  a legislative fund from which i t  pays legislative represen~tatives 
in the several states. 

The Grand Lodge of the Brotherhood of Railway Signalmen pub- 
lishes monthly and distributes to its members a publication known as 
"The Signalmen's Journal." Subscription8 to "Labor" are entered on 
an individual or subordinate lodge basis. The Grand Lodge contrib- 
utas no part of the subscription price. 

Each of the defendant Unions is one of several cywners of the so.. 
ciety which publishes "Labor." Presently, this society's revenue con- 
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sists solely of subscriptions and income from investments. In  1956 
and 1957, George M. Harrison, Grand President of the Brotherhood 
of Railway Clerks, served on its board of directors. I n  special edi- 
tions of "Labor" published in 1954 and 1956, distributed in areas where 
poli~tical campaigns were in progress, this newspaper advocated by 
name and opposed by name the particular candidates involved. Gen- 
erally, this newspaper expresses its views as to clandidates and as to 
legislation. 

There is a voluntary group, composed of the heads of several rail- 
way labor unions, known m the Railway Labor Executives Associa- 
tion. This group meets ten or twelve times a year "for the purpose of 
advancing the mutual organizational interests, in handling common 
problems dealing with collective bargaining and such matters as that." 
Each of defendant Unions contributes thereto from its Grand Lodge 
funds. Occesionally, the Railway Labor Executives Association makes 
contributions to Railway Labor's Politioal League, referred to below. 

Railway Labor's Political League is an unincorporated group com- 
posed of the chief executive officers of most of the railway labor 
unions. It mlaintains an office in Washington, D. C., staffed by its sec- 
retary and one clerical employee. "Generally, the function of i t  is to 
carry on polijtical educational work and to collect voluntary contribu- 
tions from railway employees and other citizens to assist in electing 
candidates that favor the same general objectives that railroad em- 
ployees desire to see accomplished in the Federal Congress." Railway 
Labor's Political League makes contributions to support (the cam- 
paigns of particular candidates and t o  influence legislation. This par- 
ticular group was formed after the 1947 Amendment to the C o m p t  
Practices Act. 

E w h  of defendant Unions is la member of the American Federation 
of Labor, Congress of Industrial Organizations Federation, hereafter 
called AFL-CIO. Harrison is a member of its executive council and 
of the governing board of its committee on politioal education known 
as C.O.P.E. AFL-CIO is a voluntary, unincorporated association, com- 
posed of "about 138 national and international Unions." "There are 
roughly 1234 million members, maybe 13 million, in the Unions that 
are affiliated with AFL-CIO." Each of defendant Unions pays sub- 
stantial sums from its Grand Lodge funds to the AFL-CIO. In  each 
instance, the amount so paid is the aggregate of a per capita tax of 
so much per member as determined by the AFL-CIO Convention. On 
this basis, the amounts so paid (by the Brotherhood of Railway Clerks 
are quite large. AFL-CIO expends its funds to  promote various proj- 
ects and causes in which it is inkreskd. 
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The Grand Lodge of the Brotherhood of Railway Clerks, out of its 
portion ($5.00) of each initiation fee, allocates 90c t o  its Death Benc- 
fit Department Fund; and out of its portion ($1.00) of the monthly 
dues, allocates 30c per month to its Death Benefit Department Fund. 
The Constitution of the Grand Lodge of the Brotherhood of Railway 
Clerks (Article 27), which is a part of the record herein and was a 
part of the record before the Supreme Court of the United States in 
Hanson, so provides. Thus, in respect of the portion of dues and fees 
allocated to  the Death Benefit Department Fund, the facts establish- 
ed herein are the identical faots established in Hanson. 

Referring again t o  the Constitution of the Grand Lodge of the Bro- 
therhood of Railweay Clerks, part of the record in Hanson, Article 23 
thereof deals generally with the subject of "Legislation," and specifi- 
cally (Section 1) with the appointment of "National Legislative Coun- 
sel," and (Section 3)  with the formation of "State or Provincial Legis- 
lative Committees.'' Section 2 provides: "The Grand President in con- 
sultation with the grand Executive Council, in absence of Convention 
action, shall determine the policy of the Brotherhood with respect to  
Federal Legislation." Section 8 provides: "The State or Provincial 
Legislative Board shall elect a State or Provincial Legislative Chair- 
man. The Legislative Chairman shall, when authorized by the Legis- 
lative Board, devote such time as may be necessary a t  the State or 
Provincial Legislatures when same are in session. He shall peruse all 
bills, memorials and resolutions introduced in the legislature and op- 
pose all legislation detrimental to the welfare of the Brotherhood; he 
shall have introduced and support such bills and resolutions as ad- 
vances the welfare of the members of the Brotherhood, subject to  the 
policy of the Brotherhood as designated by the Grand President, and 
when such policy has been agreed upon, and approved by the Grand 
President i t  shall become the State or Provincial legislative program." 

The reoord before the Supreme Court of the United States in Hanson 
includes portions of the constitutions of several other unions which 
were defendants therein, which contain similar provisions. 

The appellees in Hanson, in their brief, appear to have drawn into 
shmp focus the matters now pressed by plaintiffs. Referring to money 
collected by the defendant Unions as initiation fees and dues, they 
asserted: "They spend it  for political purposes. . . . They spend it to 
pay for the publication of special editions of 'Labor' t o  help elect or 
defeat candidates for the United States Senate, to pay for televisioll 
programs t o  help elect Democrats to  Congress or to  state offices, to 
pay the salaries and expenses of lobbyists, . . ." Again: "They spend 
it  for life insurance, disability, death or funeral benefits for their 
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members, which the involuntary member may not want or which he 
may prefer to  take out with a company of his own selection." 

What the Supreme Court of the Unilted States decided in Hanson, 
and the import of the language in the opinion of Mr. Justice Douglas, 
must be considered in the light of the record before it  and the con- 
tentions presented. 

In  closing the opinion, Mr. Justice Douglas slaid: 
"It is argued that  compulsory membership will be used t o  impair 

freedom of expression. But thlat problem is not presented by this 
record. Congress endeavored to safeguard against that  possibility by 
rnaking explicit that no conditions of membership may be imposed 
except as respects 'periodic dues, initiation fees, and assessments.' (If 
other conditions are in fact imposed, or if the exaction of dues, initia- 
tion fees, or assessments is used as a cover for forcing ideological con- 
formity or other action in contravention of the First Amendment, this 
judgment will not prejudice the decision in that  case.) For we pass 
narrowly on § 2, Eleventh of the Railway Labor Act. We only hold 
thjat the requirement for financial support of the collective-bargain- 
ing agency by all who receive the benefits of its work is within the 
power of Congress under the Commerce Clause and does not violate 
either the First or the Fifth Amendments. We express no opinion on 
the use of other conditions t o  secure or maintain membership in a 
labor organization operating under a union or closed shop agreement." 

Earlier in the opinion, Mr. Justice Douglas, while recognizing its 
power t o  do so, emphasized that  i t  was for Congress t o  determine 
whether authority for union shop agreements should be granted. There- 
a f k ,  Mr. Justice Douglas said: 

"To require, rather than t o  induce, the tbeneficiaries of trade union- 
ism to contribute to  its costs may not be the wisest course. But Con- 
gress might well believe that  i t  would help insure the right 60 work 
in and along the arteries of interstate commerce. No more has been 
attempted here. The only conditions to union mem'bership authorized 
by S 2, Eleventh of the Railway Labor Aclt are the paymenlt of 'period- 
ic dues, initiation fees, and assements . '  The assessmenits tha t  may 
be lawfully imposed do not include 'fines and penalties.' (The financial 
support required relates, therefore, to the work of the union in the 
realm of collective bargaining.) No more precise allocation of union 
overhead t o  individual members seems to us to be necessary. The 
prohibition of 'fines and penalties' precludes the imposition of finan- 
cial burdens for disciplinary purposes. (If 'assessments' are in fact 
imposed for purposes not germane to collective bargaining, a different 
problem would be presented.) " 
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In  the above quotations, we have indicated by parentheses the 
words relied upon by plaintiffs to  support the contention that the 
Supreme Court of the United States did not pass upon the questions 
now raised. Whatever our views, if the questions now raised were 
origintally for our decision, we are of opinion and hold that the very 
questions now raised by plaintiffs were before the Court and decided 
in Hanson; and that the words upon which plaintiffs rely, when read 
in context, do not support their contention. 

I n  the first quotation, the requirement upheld is "for financial sup- 
port of the collective-bargaining )agency by all who receive the bene- 
fits of its work . . ." We do not think this language conveys the idea 
that  the financial support required is limited to  such expenditures as 
the collective bargaining agency incurs while engaged in the nego- 
tilation and servicing of collective )bargaining agreements. Rather, it 
indicates that the required financial support embraces all activities 
of the collective bargaining agency reasonably related to  its main- 
tenance as an effedive bargaining representative. If our interpreta- 
tion is correct, i t  would seem thiat, in the discharge of its obligations, 
the collect.ive bargaining agency would be expected to keep in touch 
with and make known its findings in respect of legislahion tending to 
promote or to  impair its collective bargaining position or tending to 
enhance or defeat the interests of those whom it represents. I n  so 
doing, they would do neither more nor less than the representatives 
of oarriers with whom they negotiate collective bargaining agreements. 

This sentence appears in the second quotation: "No more precise 
allocation of union overhead to individual members seems to  us to  be 
necessary." We cannot dispel the impression that  the meaning of this 
sentence is that  the requirement that  unwilling members pay ordinary 
periodic dues and initiation fees for the support of their collective 
bargaining agency is a reasonable requirement and that  no more pre- 
cise allocation need be made. In  this connection, it is noted that what- 
ever small portion of the periodic dues and initiation fees might be 
traced, under the accounting practices of defendant Unions, to the 
uses challenged by plaintiffs, the evidence shows that  the Brother- 
hood of Railway Clerks not only owns Ian office building but receives 
over $300,000.00 per year as income from investments. Obviously, no 
benefit would accrue to plaintiffs if, by a mere change in accounting 
praotices, the income received solely from invdments ,  rather than 
any portion of the periodic dues land initiation fees, were expended for 
uses now challenged (by plaintiffs. 

There is no evidence that plaintiffs will be required to  pay "assess- 
ments." The jury's findings refer to "dues and fees," not to "assess- 
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ments." Defendant Unions, for some years, have made no assessments 
on their members. They make no demand on plaintiffs for the pay- 
ment of any assessment. Whether plaintiffs would be required t o  pay 
an assessment as a condition of continued employment is not present- 
ed (by this record. If and when either of defendant Unions should un- 
dertake to impose an assessment, plaintiff's liability therefor would 
have to be determined in the light of all facts concerning such assess- 
meat. 

As we interpret Hanson, the Supreme Court of *he United States 
hse decided that a requirement that  plaintiffs pay the ordinary periodic 
dues and initiation fees uniformly required of all members does not 
violate either the First or the Fifth Amendment. Since the constitu- 
tionality of the Union Shop Amendment has been expressly upheld, 
we need not discuss plaintiffs' general attack thereon predicated on 
the Ninth Amendment. 

All that defendant Unions demand of plaintiffs is that they pay 
the ordinary periodic dues and initiation fees uniformly required of 
all members. In  all other respects, plaintiffs are free to speak and to 
act according to their own desires even if by so doing they speak and 
act at cross-purposes with defendant Unions. 

Ae we interpret it, the questions reserved in Hanson would arise 
anly if and when defendant Unions should undertake to deny mem- 
bership or to terminate membership on account of some failure of 
plaintiffs 4,o tomply with the various regulations applicable to volun- 
tary members, e. g., refusal 'to sign application blanks, failure to at- 
tend meetings, failure t o  speak or act in hlarmony with the policies 
and objectives of defendant Unions, failure to pay an exaction im- 
posed by way of penalty or for disciplinary purposes, etc. If defendant 
Unions, notwith&anding the tender by plaintiffs of ordinary periodic 
dues and initiation fees, refuse to recognize plaintiffs as members or 
deny to them any privilege to which a mem'ber is entitled, it would 
seem that by such conduct they would relieve plaintiffs from further 
obligations under the union shop agreement. I t  is quite possible that 
occasions will arise where defendant Unions will prefer to forego the 
collection of periodic dues and initiation fees rather than have non- 
conformists as members of their organizations. 

It is noted that plaintiffs do not allege or contend thtat defendant 
Unions made unlawful expenditures in violation of the federal Corrupt 
Practices Act. USCA, Title 18, § 610; U .  S. v .  International Union, 
352 US.  567, 1 L. ed. 2d 563, 77 S. Ct. 529, and w e s  cited. Nor do 
plaintiffs <allege or contend that any expenditure made by defendant 
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Unions was otherwise than in accordance with the wishes and will of 
the majority of their members. 

As indicated, our decision is based upon our interpretation of what 
the Supreme Court of the United States decided in Hanson. Whether 
our interpretation or that made in the Looper case, supra, is correct, 
will be resolved in due oourse. 

Pennsylvania R. Co. v. Rychlik, 352 U.S. 480, 1 L. ed. 2d 480, 77 
S. Ct. 421, decided subsequent to  Hanson, is predicated upon the 
validity of the Union Shop Amendment. However, itt relates t o  a 
union shop agreement involving operating employees; and, since the 
questions decided were quite different from those presented in Hanson 
and herein, no discussion of the cited case is appropriate. 

This action appears to  be an incident in the continuing controversy 
between those who advocate the principles embodied in the Union 
Shop Amendment and those who advocate the principles embodied in 
state "Right to Work" statutes land constitutional provisions. It is 
plain that  the Union Shop Amendment constiltutes plaintiffs' basic 
grievance, not the inconsequential sums they are required to contri- 
bute to  the support of their collective bargaining representative, 
Southern's answer herein discloses thrat i t  shares the views expressed 
and pressed by plaintiffs. Suffice to  say, we express no opinion as to  
the merits or demerits of the policy embodied in the Union Shop 
Amendment. 

Under the evidence presented, we conclude that  plaintiffs were not 
entitled to the injunotive relief demanded and that  the court erred 
in overruling the motion by defendant Unions for judgment of invol- 
untary nonsuit. 

Reversed. 

PARKER, J . ,  dissenting. The first five issues sub~nitted to the jury, 
and their answers thereto are as follows: 

"1. Do the defendant Unions use dues and fees which they col- 
lect from railroad employees in support of or opposition to legisla- 
tion which is not reasonably necessary or related to collective 
bargaining? 
Answer: YES. 
"2. Do the defendant Unions use dues and fees which they col- 
lect from railroad employees to  influence votes in elections to 
public office? 
Answer: YES. 
"3. If so, is the same necessary or reasonably related to collective 
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bargaining? 
Answer: NO. 
"4. D o  the defendant Unions use dues and fees which they col- 
lect from railroad employees to  make contributions to  the cam- 
paigns of candidates for election to public office? 
Answer: YES. 
"5. If so, is the same necessary or reasonably related to collective 
bargaining? 
Answer: NO." 

As I read the record, there was sufficient evidence produced by the 
plaintiffs to carry the case to the  jury, and to  permit them to  answer 
the  issues as they did. According to the jury verdict t.here is no ques- 
tion but tha t  the  defendant unions use dues and fees which they col- 
lect from their mem~bers to support or to oppose legislation not re- 
lated 40 collective bargaining, to influence votes in election to public 
office, and to make contributions to  the campaigns of candidates for 
election t o  public office. And according to the provisions of a con- 
tract between the Southern Railway Company and the defendant 
unions, an employee of the Southern Railway Company must join the 
defendant unions and pay the dues and fees demanded, or be dis- 
charged. 

The fundamental issue is. can the defendant unions in a free 
United States, whose supreme national law is set forth in the United 
States Constitution, force an employee of the Southern Railway to  
join their unions, and compel him finanoilally to  support and contrib- 
ute to a political party and candidates, whose principles, projeds, 
policies or programs he does not believe in, or may abhor, and does 
n'ot want, and to  contribute t o  support or oppose legislation not re- 
lated to  collective bargaining regardless of his views, or be discharged 
from his employment? 

The specific and narrow question before us is the use made of the 
dues and fees demanded by the defendant unions, which plaintiffs 
must pay or be discharged. I take my stand not upon the so called 
"right to work" statute of North Carolina, but upon the United 
States Constitution. 

Freedom of association, of thought and of speech is protected by 
the First Amendinrnt to  the United States Consldtution against m y  
action (by Congress. Amerzcan Cow~mmications Asso. v. Douds, 389 
U S .  382, 94 L. ed. 925: Lincoln Fed. L. U., v. *Yorthwestern I .  & M.  
C'o., 335 U.S. 525, 93 L. ed. 212, 6 A.L.R. 2d 473; Thomas v. Collins, 
323 U.S. 516, 89 L. ed. 430. 
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The right to work is protected by the Fifth Amendment to the 
United States Constitution. "It requires no argument to  show that  
the right t o  work for a living in the common occupations of the com- 
munity is of the very essence of the personal freedom and opportunity 
that  i t  was the punpose of the Amendment t o  secure." Truax v .  Raich, 
239 US. 33, 60 L. ed. 131. "It is said th!at the right to  work, which 
the Court has frequently included in the concept of 'liberty' within 
the meaning of the Due Process Clauses (citing authority) may not 
be denied by Congress." Railway Employes' Dept. A. F. L. v .  Hanson, 
351 U.S. 225, 100 L. ed. 1112. 

The Fifth Amendment, which relates to governmental action, fed- 
eral in ch~aracter, not to action by private persons, provides that  no 
person shall be deprived of his property without due process of law. 
Corrigan v .  Buckley, 271 U.S. 323, 70 L. ed. 969. In  my opinion, it 
is not within the concept of due process t o  compel a person to con- 
tribute dues and fees from his earnings for the purpose of promoting 
politieal and ideological end's to  which he is opposed and of electing 
men to public office whose purposes he may distrust, and if he does 
not so contribute to discharge him from his jab with  lo^ of seniority. 
To  hold that this can be done would be a taking of a portion of a 
person's earnings without due process of law. 

I n  Railway Employes' Dept. A.  F. L. v .  Hanson, supra, the validity 
of a closed shop contract executed under Section 2, Eleventh of the 
Railway Labor A d ,  as amended (64 Stat. 1238) was upheld. However, 
the Court used this language: "If other conditions lare in fact im- 
posed, or if the exaction of dues, initiation fees, or 'assessments is used 
as a cover for forcing ideological conformity or other action in con- 
travention of the First Amendment, this judgment will not prejudice 
the decision in that  case." The question reserved is the very question 
presented here for decision. 

In  my opinion, no Act of Congress, no governmental action, federal 
in character, can compel a person to  contribute dues and fees from 
his earnings to a lmebor union for the ends found by the jury's verdict, 
so long as the First and Fifth Amendmmts to  the United States Con- 
stitution remain a part thereof guarding him from su'ch an unwar- 
nanted invasion of his personal and property rights. I am fortified in 
my opinion by the fact that  the Supreme Court of Georgia in Looper 
v .  Georgia, Southern & Florida Railway Co., 213 Ga. 279, 99 S.E. 
2d 101, which was decided 10 June 1957, more than a year after the 
decision in the Hanson case, has expressed a similar opinion on sub- 
stantially similar facts averred in a petition, stating that  the question 
was expressly reserved in the Hanson case. If a member of a labor 
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union desires to make a voluntary contribution for such purposes, he 
is free to do so. 

If a political party dominant in the Congress should enact a statute 
requiring every federal employee to join a union, and compelling e&ch 
one to contribute from his salary dues and fees to  support the ideas, 
pupposes and candidates of that party, and if he did not pay such 
dues and fees, he should be discharged from his employment, can 
there be any doubt hhat the exlaction of such dues and fees for 
such support would 'be held unconstitutional? A holding to the con- 
trary would destroy constitutional government in this nation. 

I vote to uphold the verdict and judgment of the trial court. 

(Filed 25 February, 1959.) 

1. WilLs g! 5- 
If the subscribing witnesses sign a will in a roo111 adjacent to the 

room in whPch testator is lying in bed, but the testator is in a position 
where he did see or  could have seen them subscribe their nlames, the 
attestation is in compliance with lalw, and an instruction to this effect 
is not error. G.S. 31-3.3. 

2. A p p l  and Error 50- 
An opinion of the Supreme Court must be read in the light of the fac- 

tual situation then under consideration. 

3. Wills g2 % 
The burden of establishing mental incapacity to execute a will is on 

caveators. 

4. Wills g2 B l b  
.4n instruction to the efiect that  ment.al capacity to  execute a will iLI 

the capacity of testator to know his relatives and to know and realize 
that ,the instrument devised and ;bequeathed his property to the person 
therein named, to the exclusion of his relatives, in accordance wimth his 
free will and desire, held not prejudicial. 

8. Appeal and Error Q 41- 
The exclusion of testimony will not be held prejudicial when the same 

witness is thereafter permitted to give tesbimony of the same import. 

APPEAL by caveators from Seawell, J., March 1958 Term, of COLUM- 
BUS, docketed and argued as No. 606 at the Fall Term 1958. 

M. W. Pridgen, age 77 or 78, died in his home on 19 October 1957. 
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His distri,butees and heirs were his widow, two sisters, and eight 
nephews and nieces. On 24 October the widow offered for probate a s  
her husband's will an attested paper writing dated 9 October 1957. 
This instrument bequeathed and devised t o  her all of her husband's 
property and named her as executrix. The instrument wa5 probated 
in common form. On the following day one of the sisters filed a claveat. 
Thereupon the proceeding was transferred to the Superior Court. The 
widow and seven of the nephews and nieces, who are heirs, filed an 
answer to the caveat. They asserted the instrument was in ffact the 
last will of M. W. Pridgen, having been duly executed as such. 

As determinrutive of the controversy the court submitted issues 
which were answered by the jury as follows: 

"1. Was the paper writing propounded, dsated the 9th day of October, 
1957, executed by M. W. Pridgen, according to the formalities of the 
law required to make a valid last will and testament? 

"Answer: YES. 
"2. At the time of signing and executing said paper writing did 

said hl. W. Pridgen have sufficient mental capacity to  make and exe- 
cute a valid last will and tesbament? 

"Answer: YES. 
"3. I s  the said paper writing referred to  in Issue No. 1, propounded 

in this cause, and every part thereof, the last will and twtament of 
M. W. Pridgen, deceased? 

"Answer: YES." 
Based on the verdict, judgmenk w'as entered declaring the instru- 

ment to  be the last will and testament of M. W. Pridgen and a s  such 
probated in solemn form. Caveahors excepted and appealed. 

Varser, Mclntyre ,  Henry & Hedgpeth and Burns & Burns for 
caveator, appellants. 

Powell & Powell for propounder appellees. 

RODMAN, J. The assignments of error raise these questions: (1) 
Did the court correctly instruct the jury with respect to  the formali- 
ties necessary to lthe execution of a.n attested will; (2) was there 
errur in the charge with respect to  mental capacity necessary for a 
testamentary disposition of property; and ( 3 )  was there error in the 
exclusion of evidence bearing on the first two questions? 

Mr. Pridgen was in a hospital in Lumberton from 25 September 
to  30 Septemlber 1957. He had earlier that  month spent several days 
in the Columbus County Hospital. The doctors who examined hirn 
in IJumberton testified he had a prostatic condition which was proba- 
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bly malignant, arteriosclerosis, and an irregular heart. H e  was bed- 
ridden in his home from 30 Septedber when he left the Lumberton 
hospital until his death. 

The paper offered for probate was prepared by an !attorney in con- 
formity with a message delivered to him by D. R. Nance. Nance, a 
neighbor, acted a t  the request of Pridgen. When the will was written, 
Name  carried i t  to Pridgen and a t  his request wenlt for Loren Tar t  
to witness its execution. The other witness was testator's nurse, A. F. 
Freeman. The instrument was signed on the day it  was written. 

The evidence touching ithe execution land subscription of the in- 
strument comes from Tar t  and Freeman, the subscribing witnesses. 
Tar t  testified: "Mr. Pridgen was there in bed. That  was his signature 
on this paper writing, M. W. Pridgen's signature. I have Been the paper 
writing purporting t o  be the last will and testament of M. W. Pridgen 
before. I read that  paper to Mr. Ail. W. Pridgen. After I read that  
paper to  him I asked him if he wanted t o  sign it, and he said 'yes.' He 
signed i t ;  he had to be helped t o  sign it  but he had hold of the pen. 
H e  signed i t  in my presence. Mr. Freeman was in the room, Mr. A. S. 
Freeman. That's my signature, that  Loren Tart  is my signature. He 
signed it  in the presence of Mr. Freeman. I signed as a witness in 
the presence of Mr. Freeman. . . . There was a room adjoining the 
one he was in, and Mr. Freeman and I went to a table there in the 
adjoining room to witness the paper, t o  write our names t o  it. . . . 
We went to  the table to  have something t o  lay i t  down on t o  write, 
that's the table in the adjoining room. . . . Mr. Pridgen was in one 
room and the table was in the next room adjoining it. . . . Neither 
Mr. Freeman nor I signed the paper which I have here in the room in 
which Mr. Pridgen and his bed were . . . I read this paper that  was 
propounded to Mr. Pridgen. When I asked him did he want to  sign 
it, he said 'yes.' Then Mr. Freeman and I went in the adjoining room 
and signed it  on the table, but i t  was so he could see it  in the other 
room , . ." 

Freeman testified: "I was living there in his house a t  the time he 
died . . . I was employed by some of them to nurse him. I attended 
to him while he was sick. I have seen the paper writing purporting 
t o  be the last will and tedainent of Mr. M. W. Pridgen before. The 
first signature there a t  the top is Mr. Pridgen's. I saw Mr. Pridgen 
slgn his name to it. That is my name there a t  the bottom and that's 
M. \IT. Pridgen's . . . I signed this paper in the presence of Mr. 
Pridgen right where Mr. Pridgen could see it . . . Mr. Pridgen was s ~ t -  
ting up on the bed when Mr. Tart  presented this paper . . . There was 
a big table just inside the adjoining room that had a television on it 
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. . . The table I was speaking about signing it on was in another room 
just inside the door in the corner. That table I was speaking about 
signing i t  was just inside the door, i t  had a television on it. It was 
in the next room just inside the door and he was right back where he 
could see it . . . The television was on top of the table where I sa t  
to write my name. It was on a \big table right in the corner. That  was 
the table I put the paper on to sign. Mr. Tart  wrote his name fir& 
and then I wrote mine." 

Estelle Fletcher, one of Pridgen's nieces, prepared a diagram show- 
ing the location of the bed which he occupied and various objects in 
his room and in the adjoining sitting room. She testified: "This indi- 
ortrtes his bed. That  is the bed in which Mr. Pridgen was sick. This 
is the opening door there between the bedroom and the living mom. 
The distance from the bed to  the door is 3 feet. The distance from 
the door to the television table ie 2 feet and 6 inches. The table had 
been pulled out away from the corner so he could watch television. 
The table had been pulled out so he could watch T.V. When the table 
was pulled out, he could watch i t  from the bed there and see i t  all 
right." 

There was testimony on behalf of the caveators from which the 
jury could find that Pridgen could not have seen the subscribing wit- 
nesses a t  the television table when they signed the paper. There was 
also evidence on behalf of the caveators from which ithe jury could 
find one of the subscribing witnesses had stated they did not write 
their names a t  the television table lbut a t  another table in the sitting 
room and that i t  was impossible for one on the bed to  see a person 
a t  that  table. 

G.S. 31-3.3 provides: " (a )  An attested written will is a written will 
signed by the 'testator and attested by a t  least two competent w i t  
n e w s  as provided by this section . . . (d)  The attesting witnesses must 
sign the will in the presence of the testator but need not sign in the 
presence of each other." 

The competency of Tart and Freeman to serve as attesting wit- 
nesses is not challenged. Caveators contend the evidence is insuffi- 
cient to  support a finding that  the paper was signed by the attesting 
witnesses "in the presence of the tesbator" and the court erred in de- 
fining that  phrase. 

The court charged: "Our Supreme Court has said in case I n  re 
Will of Willie Bolden, 150 N.C. 507, and following pages in dis- 
cussing what is meant by in the presence of, our Court has said 
that 'actual view is never necessary, but i t  is sufficient if the party,' 
in this case Pridgen, the purported testator, 'might see the witnesses 
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attest though if in a different as well as in the eame room. The strict- 
est interpretation of the law has gone no further than to require that  
the testator should be in a position and have power without removal 
of his person t o  see what was done. It is not necessary in fact for him 
to see. If the testator, the one making the will, is able to see that  at- 
testation by the witnesses, i t  is not material to  prove that  in fact he 
did see it, but he must be dble t o  see the witness subscribe the will. 
Their relative position to him a t  the time they are subscribing their 
names as witnesses whether they are in the same room with him 
or not must be such that  he may see them if he thinks proper to  do 
so, for the purpose of the law is not so much to secure signing of the 
name of witnesses in the actual view of the testator as to afford him 
an opportunity to detect and prevent the substitution of another will 
in the place of tha t  which he has signed.' " Caveators make the quoted 
portion their 64th exception. 

The court further charged: "I charge you if you find from the 
evidence and by its greater weight that Tart  and Freeman, the pur- 
ported subscribing witnesses to the will of M. W. Pridgen, signed 
their names as subscribing witnesses t o  the paper writing, that M. W. 
Pridgen was in a position where he did or could have seen them sign 
or subscribe their names, this would be a signing in the presence of 
M. W. Pridgen in compliance with the law. If you find the facts to 
be so by the greeter weight of the evidence." Caveators make this 
portion of the charge their 65th exception. 

Caveators rely on Jones v. Tuck, 48 K.C. 202, as  aukhority for their 
position that  the will was not subscribed by the witnesses in testator's 
presence as required by lthe statute. 

The opinion in that  case should be read, like all other opinions, in 
the light of (the factual situation then under consideration. There the 
evidence was that  testator, in an adjoining room, could not have ob- 
served the subscription without changing his position, but by mising 
himself on his elbow could have seen the witnesses sign. This effort 
would have jeopardized his life. 

The court charged that  if ~ktestator had the physical ability to make 
this change in position "though against the advice of his physician, 
and imprudent for him to make such an effort, i t  would be a signing 
in his presence." Caveators had requested and the court had refused 
t o  charge "that if they should believe that i t  was not safe for the 
testator to have made the effort, and that iB would have been dan- 
gerous for him to have done so, i t  was not a sufficient signing." Speak- 
ing with respect to the charge the Court said: "The charge conceded 
that, from the position in which the testator lay in his bed, he could 
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see neither the witnesses nor the paper and that a change of his pmi- 
tion was necessary to enable him to do so. This instruction is not in 
accordance with the cases herein referred to. But his Honor wen4 a 
step further, and throws out of view entirely the opinion of the medi- 
cal attendant. The law makes no such requisition upon a testator. It 
does not require him to risk his life to see that  the witnesses signed 
the paper, or to see the paper." 

Dealing with this factual situation the Court says the correct rule 
is stated in Powell Devises "but though the signing be in a room or 
chamber, immediately contiguous to the room where the testator is, 
yet the devise will be void unless the testator is in a position in which 
he can, if he please, without changing his situation, see the witnesses 
subscribe." 

We do not think the rule stated in the case on which caveators rely 
is a t  variance with the charge here under consideration. The charge 
here challenged is, as the court stated, taken from In  re Bowling's Will, 
150 N.C. 507, 64 S.E. 368. The opinion in that case was written by 
Justice H. G. Connor, loiter selected because of eminen6 ability by 
President Taft to serve in another judicial position. Portions of the 
charge are as noted in the g in ion  of Justice Connor, quo6ations from 
other deoisions on this question by this Court. 

The charge is not, we think, a t  variance with the conclusion reached 
in Jones v. Tuclc, supra. It accords with rulings in In re Will of Deyton, 
177 X.C. 494, 99 S.E. 424; In re Snow's Will, 128 N.C. 100; Burney v. 
Allen, 125 N.C. 314; Cornelius v .  Cornelius, 52 N.C. 593; Bynum v. 
Bynum, 33 N.C. 632. 

This Court held in In  re Allred's Will, 170 N.C. 153, 86 S.E. 1047, 
that a blind person could execute an attested will. The case is like- 
wise reported L.R.A. 1916C with an annotation entitled "Wills: when 
will deemed attested by the witnews in the presence of the testator." 
The annotations and notes t o  that  case will show that the charge here 
challenged not only conforms to previous decisions of this Court but 
is in accord with the rule as applied by other courts. 

The rule given uras $he correct one for the jury to  apply in deter- 
mining if the witne~ses were in the presence of testator a t  lthe time they 
subscribed their names. 

A table had (been placed so that testator could see television pro- 
grams. Attestation was on this table which, in the language of one 
of the subscribing witnesses, was "right where Mr. Pridgen could see 
it." The evidence measured by the rule is sufficient t o  support the 
jury's finding. 

Caveators make no claim of fraud or undue influence touching the 



N.C.] SPRING TERM, 1959. 

execution of the paper writing. It has no validity, they say, because 
the statute, G.S. 31-1, permits only those of sound mind to make a 
will, and Pridgen was not, in October 1957, of sound mind. 

Touching the question of mental oapacity, propounder offered evi- 
dence from some of the heirs, neighbors who were frequent visitors 
in the home, the nurse, and the personal physician for eleven years 
who was in attendlance during the last illness that  Pridgen, in their 
opinion, on the day the paper was signed, had ment<al capacity to 
know who his relatives were, what property he owned, whom he 
wish& to own ik after his death, that  the paper he signed was his 
will, and its scoDe and effect. 

~&vea to r s  offered testimony from Pridgen's sisters, some of his 
nephews and nieces, the doctors who treated him while in the hospital 
in Lumberton, and others that he did not have mental capacity to 
understand what he was doing. 

The conflicting testimony presented a question of fact for determ- 
ination by the jury under appropriate instruct.ions from the court. 

The court chcarged: "Wherever one alleges that  the maker did not 
have sufficient mental capacity to make it, then the burden is upon 
such person t o  satisfy the jury by the greater weight of the evidence 
of the truth of his contention and to overcome the presumption of 
sanity after the formal execution has been established." 

The exception to  the charge is not well founded. The court properly 
placed the burden of establishing lack of mental capacity on the 
caveators. I n  re Will of Franks, 231 N.C. 252, 56 S.E. 2d 668; I n  re 
Will of York, 231 N.C. 70, 55 S.E. 2d 791; I n  re Will of Brown, 200 
N.C. 440, 157 S.E. 420; I n  re Staub's Will, 172 N.C. 138, 90 S.E. 119. 

Caveators assign as e m r  the rule given to the jury to measure 
mental capacity. The court in its charge stalted the rule in various 
ways, finally summarizing the in this language; "It is your duty 
in p m i n g  on the mental capacity of M. W. Pridgen to determine 
with reference t o  the will in controversy whether when he signed 
same he had such mental capacity as enabled him to understand the 
provisions contained in the paper, the extent of the same, and to know 
tha t  he was giving the property therein bequeathed or devised to the 
person named therein and that he desired her to  have it as written 
in the paper, to  know his relatives and to know and realize that  i t  
was his free will and desire that his relatives should not have anv 
property of his other than in the manner devised, or that  devised." 

The rule which the court gave the jury t.o ascertain "sound mind" 
necessary for a valid will is in substance if not verbatim the rule as 
stated in numerous decisions by this Court. Typical are: I n  re Will of 
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York, supra; Carland v. Allison, 221 N.C. 120, 19 S.E. 2d 245; I n  re 
Will of Efird, 195 N .  C. 76, 141 S.E. 460; In re Creecy, 190 N. C. 301, 
129 S.E. 822 ; In re Craven, 169 N.C. 561, 86 S.E. 587. 

Caveators took numerous exceptions to the exclusion of evidence 
relating t o  testator's mental capacity. An examination of the excep- 
tions and assignments of error would seem to indicahe that  the court 
sustiained the objections for failure of the witness t o  respond to the 
questions propounded; but in every instance where the evidence was 
excluded the witnesses were thereafter permitted (to express their 
opinion that  the testator did not have requisite mental capacity. Even 
if there was error in originally excluding the testimony, the error be- 
came harmless when the witness thereafter gave his opinion and the 
reasons for the opinion. 

We have examined each of the assignments of error. We find none 
which in our opinion would justify a new trial. 

No error. 

VIRGINIA N. NOWELL v. J. WAL!IT&R NEAL AND ALFRED HAMILTON. 

(Filed 25 Februaw, 1959.) 

1. Trial Q Sle- 
The exprewion of a n  opinion by the t r ia l  court on a n  issue of fact to 

be submitted to a jury is prohibited by statute and is legal error. 

2. Judgments Q 27- 
The sole remedy against a n  erroneous judgment is by appeal, and a n  

expression of opinion by ,the trial court on the evidence is error of law 
within this rule. G.S. 1-277. 

3. Appeal and Error 5- 
Petition to rehear is the sole method of obtaining redress from error 

in a decislion of the Supreme Court. 

4. Injunctions g 11- 
Finding that plaintiff had repeatedly instituted actions on the same 

cause of action against the same defendanlts for the purpose of hnrass- 
ment supports a n  order enjoining plaintiff from thereafter in~t i tut ing 
additional actions on tile same causes, the order relating only to actions 
subsequently instituted and to causes which had been determined by 
final judgment. 

5. Same- 
The remedy of a bill of peace to prevent vexatious litigation may be 

invoked in pending litiqation. 
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6. Appeal and Error 9 49- 
Findings of fact made by tile trial court from conflicting eviilenre are 

binding on appeal. 

APPEAL by plaintiff movant from Seawell, J., March 1958 Civil 
Term of WAKE, docketed land argued as No. 449 a t  the Fall Term 1958. 

Plaintiff was in 1951 a patient of defendants. They operated on her. 
in May of that year. In  April 1953 she instituted suit against then1 
in the Superior Court of Wake Counlty to recover damages alleged 
to have resulted from the operation and defendants' failure to proper- 
ly perform their obligations as physicians and surgeons. The cause 
was tried a t  the May 1955 Term of Wake Superior C o u ~ t .  During 
the trial plaintiff submitted to a voluntary nonsuit as to defendant 
Hjamilton. The cause was sulbmitted to  a jury on appropriate issues 
as to defendant Neal. The jury answered the issue relalting to  the 
asserted tortious conduct of defendant Neal in his favor. Plaintiff 
gave notice of appeal and was  allowed ninety days to serve her state- 
ment of case on appeal. The caae on appeal was settled by agreement 
of counsel for plaintiff, counsel for defendant, and docketed here in 
due time. Extensive briefs were filed (by counsel for their respective 
clients. The judgment challenged by the appeal was affirmed in an 
opinion filed 23 November 1955. See 243 N.C. 175. No petition to re- 
hear was filed. 

On 11 April 1957 plaintiff "acting ais her own attorney" filed in the 
Superior Court of Wake County a motion ".to set aside the verdict and 
reopen the above entitled action for a new trial for the following 
reasons : " 

The reasons assigned are partiality on the part of the presiding 
judge to defendant as indicated by the manner in which he reviewed 
the evidence and stated the contentions of the parties. 

On 23 April 1957 defendants filed answer to plaintiff's motion. They 
denied her right to  reopen and sought affirmative relief based on the 
assertion that  plaintiff was merely seeking to vilify and harass de- 
fendants by multitudinous actions and motions involving the identical 
issue presented and decided in 1955. They prayed for an order "re- 
atraining and enjoining plaintiff from lthe institution of any further 
legal actions or motions related to, connected with or arising out of 
the M~ay 1955 Trial of this action." 

On 29 April 1957 plaintiff replied to the answer and motion. She 
reaffirmed her anssertion that the trial judge had, in May 1955, violated 
the provisions of G.S. 1-190. She denied any improper motive on her 
p i r t  and asserted that the ;ramphlets and circulars published by her 
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and the actions instituted by her were intended mlely to  obtain re- 
dress for the wrongs done her. 

A t  the request of defendants the motions of pl'aintiff land defendants 
were heard a t  the March 1958 Term of Wake. Judge Seawell rendered 
judgment denying plaintiff's motion to set aside the judgment and 
verdict rendered a t  the May Term 1955. 

At the same time he heard defendants' motion for injunctive re- 
lief and motions by plaintiff and defendants in other actions based 
on the operations performed and asserted failure to  perform the duties 
imposed by the relationship of patient and physician. 

On the motion for injunotive relief the court made an order which 
recites: "From the records of this Court, and the admission of the 
plaintiff a t  the hearing, the Court finds the following ftacts:" Sum- 
marized, the facts found are: (1) A brief review of the action begun 
in 1953 culminating in the decision of ithis Court, reported 243 N.C. 
175, and plaintiff's failure to  pay the costs as adjudged in that action; 
(2)  Legal actions taken by pl~aintiff since 1955 consisting of (a )  in- 
stitution of an action against Drs. Neal and Hamilton based on the 
operation performed in 1951 and in subdance the same action termi- 
nated adversely to pl~aintiff as noted above, (b) an action !against 
Dr. Hamilton for damages resulting from the operation of May 1951 
and asserted subsequent neglect of his patient. (The court noted that  
each of those aotions were a t  that  time dismissed for the reasons as- 
signed in the judgments rendered in those actions. Appeals in those 
actions are the subject of saparate opinions by the Court.) (c) an 
action against Drs. Neal *and Sinclair on account of an operation per- 
formed in August 1951 and made necessary by the operation of May 
1951. "This taction was tried over a period of ten days a t  the Novem- 
ber Civil Term of 1956 of this Court, following which judgment was 
rendered in favor of the defendants and the costs taxed against plain- 
tiff, from which no f appeal was taken. The costs in said action amount- 
ing to $402.50 have not been plaid." (d)  "In April, 1956, plaintiff in- 
stituted an action in Durham County Superior Court by issuing sum- 
mons against these defendants, six other Raleigh physicians who had 
been connected with the aforesaid 1951 operation and 1955 trial, and 
Rex Hospit'al; after this action was ordered removed to Wake County 
for trial, plaintiff filed in Mlay, 1956, a complaint against these same 
defendants and Dr. Clarence Gardner, a Durham physician who had 
been a witness in the May 1955 trial; said defendant Gardner filed 
a demurrer to said action, which demurrer was upon hearing a t  the 
September 1956 Civil Term of the Durham County Superior Court 
sustained and said action dismissed. Thereafter, on September 21, 
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1956, plaintiff instituted in Durham Superior Court a third action 
against these same parties defendant; again the defendant Gardner 
demurred to  this complaint and such demurrer was sustained, after 
hearing a t  the March 1957 Civil Term of the Durham Superior Court 
Thereafter, plaintiff filed an amended complaint against these same 
parties defendant and this acltion is now pending in Durham County 
Superior Court and is to be heard initially upon demurrer." (e) "On 
January 7, 1957, the plaintiff swore out warrants in the Ciity Court of 
Raleigh charging that in the trilal of her action against these defendants 
in May, 1955, one of her medical witnesses (Dr. Seniter) and one of 
the medical witnesses offered by defendants (Dr. Worth) had given 
perjured testimony. Upon hearing of these charges in the City Court 
of Raleigh, the Court entered a finding of no probable cause and dis- 
missed the charges." (3)  "The plaintiff hes, by her own admission, 
distributed thousands sf letters, pamphlets and other communications 
throughou~t the county, state and elsewhere, relating to her operation 
in 1951 and to the trial of this action in 1955; this literature has at- 
tacked and impugned the character and integrity of the defendants 
herein, the Presiding Judge a t  the 1955 trial, and various medical wit- 
nesses appearing in the trials above referred to." 

"It is the opinion of the Court that  the plaintiff has exhibited and 
demonstrated an intention and desire to harass the defendants and 
other physicians who appeared as witnesses in said trials by vexat' I lous 
litigation and legal proceedings in connection with the matters and 
things involved in this cause and matters and things arising out of 
the trial of this action in May, 1955, to an exjtent which exceeds the 
rightful and proper use of the courts and the proper administration 
of justice. 

"That Ithe institution of further legal aotions by plaintiff pertaining 
to these same matters will cause undue expense, inconvenience, em- 
barrassment and harassment to these defendants and to  the other 
p e m n s  who appeared as witnesses in the aforesaid actions, and such 
further actions by plaintiff will result in an unwarranted abuse of 
coul;t process and will unduly clutter and obstruct ithe trial docket of 
this Court, and will cause unwarranted expense to the County. 

"That it is contrary to  the proper and orderly administration of 
justice for this Court Qo be used as a mere forum for the utterance of 
personal views and prejudices or for the conduct of personal propa- 
ganda campaigns. 

"The Court is further of the opinion that the plaintiff has hereto- 
fore been granted wide and unusual latitude in the presenting and 
trial of her alleged oauses of action and has had complete opportunity 
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to  litigate the cau,ses of action which may have arisen out of the afore- 
said operation of May, 1951, the medical treatment connected there- 
wiith and the trial of this acltion in May, 1956." 

Based on the findings made the court ordered: "That plaintiff be, 
and she is hereby permanently enjoined and restrained from ithe in- 
stitution of any other or further legal actions or proceedings which 
are related to, conneoted wilth, or arise out of the following mt . te rs  
and things: 

"(a) An operation performed on plaintiff by these defendants in 
May, 1951; 

"(b)  Medical ltreatment of plaintiff by these defendants prior to 
and following said operation in May, 1951; 

" (c) The trial in May, 1955, of an action against these defendants. 
"This injunation shall not {be deemed to  apply to  or affect any 

legal actions heretofore instituted by the plaintiff." 
Plaintiff excepted to the judgment and order and appealed. 

Virginia N. Nowell in propria persona. 
Smith, Leach, Anderson & porsett and Howard E. Manning for 

defendant appellees. 

RODMAN, J. Pl'aintiff took no exceptions to the findings of fact. Her 
sole assignment of error reads: 

"The plaintiff excepted to and assigns as error T H E  JUDGMENT 
AND T H E  SIGNING THEREOF; T H E  ORDER AND THE SIGN- 
ING THEREOF." 

This assignment raises only these questions: (1) Did the judge err 
in refusing Ito set aside the verdict rendered a t  the May 1955 Term 
and the judgment bmed thereon which had been affirmed by this 
Court; and (2) Do the facts found by the court support the order 
entered? 

The basic reason underlying plaintiff's motion for a new trial on the 
issues raised a t  the trial had a t  the May 1955 Term is the asserted 
expression of opinion by the trial judge adversely to plaintiff in vio- 
lation of our stahute, G.S. 1-180. She contends that the court in va- 
rious ways improperly influenced the jury to answer the crucial issue 
against her. 

The law imposes on the trial judge the duty of absolute impartiali- 
t y .  The expression of an opinion by the trjzal court on an issue of fact 
t o  be submitted to a jury, being prohibited by statute, is a legal error. 
S. 21. Su'aringen, 249 N.C. 38; In  re Will of Holcomb, 244 N C. 391. 93 
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S.E. 2d 454; Adams v. Service Co., 237 N.C. 136, 74 S.E. 2d 332; S. v. 
Owenby, 226 N.C. 521, 39 S.E. 2d 378. 

The proper method for obtaining relief from legal errors is by ap- 
peal, G.S. 1-277, and not by aipplioation to another Superior Court. 
"In such oases, a judgment entered 'by one judge 'of the Superior Court 
may not be modified, reversed or set aside by anlother Superior Court 
judge." Davis v. Jenkins, 239 N.C. 533, 80 S.E. 2d 257; Rawls v. Mayo, 
163 N.C. 177. 79 S.E. 298. 

That appe& is the proper method of correcting the amerted errors 
was recognized by plaintiff and her attorneys on the prior appeal. 
Reference to  the record and briefs on that  appeal shows 76 assign- 
ments (of error, 42 of which are to the charge of the court. The 71st 
assignment of error lthen urged for a new trial reads: "For that the 
court instructed the jury in a manner that was highly prejudiciaI to 
plaintiff." Other exceptions point to specific parts of the charge which 
plaintiff then said and now repeats demonstrated a violation of G.S. 
1-180. Approximately ten pages of plainttiff's brief on the prior ap- 
peal are devoted to  this question. The brief then filed by her stated: 
"Every charge by the Court in this group - (enumerated assignmenh 
of error) demonstrates the partiality of the Court in favor of lthe de- 
fendant and 1t.his partiality could not have esoaped the notice of the 
jury." 

This Court said: "Careful consideration of plaintiff's assignments 
of error brought forward and argued in the brief filed in her behalf 
discloses no error of law deemed of sufficient prejudicial effect to war- 
rant a new trial." 

No petition to  rehear was filed. That is the appropriate method of 
obtaining redress from errors commithed by this Court. Rule 44 pre- 
scribes the procedure for the correction of errors made 'by lthis Court. 
Robinson 21. ;CIcAlhaney, 216 K.C. 674,6 9.E. 2d 517; Strlinks v. South- 
ern Ry., 188 N.C. 567, 125 S.E. 182. 

The court correctly denied plaintiff's motion to set aside the verdict 
and direct a new trial. 

Did the court err by enjoining plaintiff from instituting new actions 
limited to the class enumerated in the order? Based on the findings 
made, we are of the opinion thah sound public policy requires a nega- 
tive answer and an affirmance of the order. 

I t  is to be noted that the order does not apply to actions then pend- 
ing but relates only to actions subsequently instituted. It is limited 
to causes of action in tort which (arose more than seven years ago, 
causes of action long since barred by the statutes of limitations, G.S. 
1-52(1) ( 5 ) ,  G.S. 1-54, and to an action which, as to the defendant 
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Neal, was disposed of on its merits more than three years ago and 
which clan by him be pleaded as res judicata and aa (to the defendant 
Hamilton voluntarily dismiesed by plaintiff without any right now to 
institute a new action. G.S. 1-25. 

The order ~ b a s d  on the f'acts found is supported by what this Court 
has previously said in a factually similar case, Moore v. Harkins, 179 
N.C. 167,101 S.E. 564. The Court there said: "We are of opinion that  
the action of his Honor in enjoining the plaintiff from prosecuting 
further acutions on the same cause of action was warranted by the facts. 
The remedy of a bill of peace to prevent vexatious litigation was well 
known at the common l~aw. As a rule lthe remedy has not been sought 
very of*ten in this State, but the right to ask for i t  is well establiahed, 
and i t  may be invoked in the pending action, and a new action for 
that purpose is mt necessary under our method of procedure. Feather- 
stone v. Carr, 132 N.C. 800. 

"At common h w  the remedy wias affirmed by a bill in equity en- 
joining the plaintiff from proceeding in the law courts. One of the 
earliest casea in which a bill of peace was sought is reported in Selden's 
cases, in Chancery, 18. In this State the distinctions between law and 
equity procedure h~ave been abolished, but the principles of b d h  re- 
mlain, and equitable relief may be sought in the same action in which 
the demand at law is sought t o  be enforced." 

Petitions to rehear were filed. Clark, C.J., in denying the petition, 
said: "Interest republicae u t  sit finis litium. When a party, by reason 
of a nonsuit or otherwise, renews his acition on the same ground again 
and again, before a magistrate, or before the Superior Court, the 
courts will prevent la defendant (who has some rights) being oppressed 
or annoyed by vexatious litigation, and will restrain the persistent 
plaintiff from bringing further action by a bill of peace. Certainly the 
courts should not permit a, party to renew his litigation by petition to 
rehear unless the petition is well founded, and when it has once decid- 
ed that i t  is not, i t  cannot be again presented by a second, or in this 
case a third, applioahion to rehear." 

The doctrine declared in Moore v. Harkins has been recognized and 
applied to prevent vr~at ious  litigation and to effectively apply the 
principle of res judicata expressed in the phrase "Nemo debet bis 
vexari pro una et eadam oausa." Favorite v. Railway, 91 N.W. 2d 
459; Bridgeport Hydraulic Co. v. Pearson, 91 A 2d 778; Renfroe v. 
Johnson, 177 S.W. 2d 600; Odom v. Langston, 205 S.W. 2d 518; 
Haskell Nat. Bank v. Ferguson, 155 S.W. 2d 427; Ackerman v. Kauf- 
man, 15 P. 2d 966; Steinberg v. McKay, 3 N.E. 2d 23; Fretwell v. 
Gillette Safety Razor Co., 106 F 2d 728; Burrough of Milltoum v. 
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City of New Brunswick, 46 A 2d 562; Mendel v.  Berwyn Estates, 156 
A 324; 28 Am. Jur. pp. 246, 249, 250; 43 C.J.S. 479. 

Plaintiff failed to except to the findings of fact made by the court. 
Notwithstanding this failure cm her part, she insists in her brief that 
the facts found are  based on false and perjured testimony. When ithe 
court is confronted with conflicking testimony, i t  should, if possible, 
harmonize and reconcile the differences; but if that is not possible, it 
must determine which of the witnesses it, will believe; and when the 
court bas found the facts from the conflicting testimony, the findings 
so made are binding on us. 

Affirmed. 

VIRGINIA N. NOWELL v. ALFRED T. HAMILTON. 

(Filed 25 February, 1959.) 

1. Limitation of Actions 5 b  

Where it  appears from plaintiff's own pleadings and admissions that 
plaintiff discovered and had knowledge of the alleged fmud more than 
three years prior to the filing of a n  amendment to her complaint, which 
for the first time alleged the cause of action for fraud, the action is 
barred by G.S. 1-52 (9). 

2. Judgments 3Sa- 
Where plaintiff fails to pay the costs awarded against her in a prior 

action nonsuited, the judgment of nonsuit bars a subsequent action iu- 
stituted on the same cause even though it  be instituted within one year 
of the nonsuit, since compliance with the conditions of the statute is 
prerequisite to the right to claim its protection. G.S. 1-25. 

APPEAL by plaintiff from Seawell, J., March-April 1958 Civil Terni, 
of WAKE, docketed and argued Fall Term, 1958 as  No. 450. 

Summons issued in this action on 26 April 1956. Complaint was filed 
9 July 1956. Plaintiff alleged the relati'onship of doctor-patient was 
established 3 May 1951; on 2 May 1951 X-rays were made of her 
gastrointestinal tract; defendant, after studying the X-rays, consult- 
ing with other doctors, and going over plaintiff's hospital records, care- 
lessly, negligently, and falsely advised her the X-rays showed a de- 
fect in her duodenal bulb, necessitating an immediate operation; de- 
fendant was aware of the fact that  the X-rays did not indicate any 
defect; relying on the advice of defendant and Dr. Neal, she submitted 
to an operation on 7 May 1951; and while plaintiff was still in need of 
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medical attention because of the operation, defendant wrongfully ter- 
minated the relationship of doctor-patient. 

Defendant, on 26 July 1956, answered. He denied all allegations 
of negligence or wrongdoing. Affirmatively he pleaded the three year 
statute of limitations and the institution in 1953 of an action by plain- 
tiff against defendant and Dr. Neal based on the same asserted wrongs, 
which action was tried in May 1955 and nonsuited as to defendant, 
with a verdict on the merits in favor of Dr.  Neal, followed by judg- 
ment which was laffirmed on appeal. See Nowell v. Neal,  243 N.C. 175, 
90 S.E. 2d 247. That  verdict and judgment were pleaded as res judicatu. 
The pleading8 and judgment in that  action were made a part of de- 
fendant's answer in this action. 

On 14 August plaintiff replied to defendant's further defense. She 
admitted the factual allegations but denied the effect asserted by de- 
fendant. 

At  the Mlarch Term 1958 Judge Mallard signed orders permitting 
the parties to amend their pleadings. 

Plaintiff, on 25 March 1958, filed an amended complaint which sub- 
stantially repeated the allegation of her prior pleadings except the 
allegation thmat defendants "carelessly, negligently and falsely" in- 
terpreted the X-rays. I n  her amended complaint she alleged defendant 
falsely and fraudulently represented to plaintiff that  the defect was 
shown in the X-rays, and plaintiff, relying on the false and frauddent 
representations, submitted to the operation. 

Defendant answered and again denied plaintiff's accusations; he 
again pleaded the three year statute of limitations and the nonsuit 
taken by plaintiff in May 1955 and her failure to pay the costs there 
adjudged against her; that  the prior action was not i n  forma pauperis. 

Defendant a6 the March-April 1958 Term moved for judgment on the 
pleadings. Based on the admissions in the pleadings ('and plaintiff's 
admission to the Court in this hearing," Judge Seawell found that the 
wrongful acts complained of occurred in 1951, that costs had not been 
paid as provided in the judgment of 1955. He thereupon concluded 
plaintiff was barred. He dismissed the action. Plaintiff excepted to the 
judgment and appealed. 

Virginia N. Nowell in propria persona. 
Smi th ,  Leach, Anderson & Dorsett and Howard E. Manning for 

defendant, appellee. 

RODMAN, J. Plaintiff asserts her right t20 maintiain this action on 
two dktinct theories: 
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First. She says this action is not one for a negligent injury barred 
a t  the expiration of three years from the date of the injury, G.S. 1-52 
(5) ,  but is an action based on fraud, governed by G.S. 1-52 (9) which 
fixes the date on which the statute starts to run not aa the day of the 
injury but the day when the fraud was discovered. 

We think plaintiff's pleadings point t o  G.S. 1-52(5) as the appli- 
oable statute. Shearin v. Lloyd, 246 X.C. 363, 98 S.E. 2d 508; Lewis v .  
Shaver, 236 N.C. 510, 73 S.E. 2d 320. 

Nonetheless, if, as plaintiff asserts, the applicable statute is G.S. 
1-52(9), we must ascertain if plaintiff's pleadings establish that  her 
asserted cause of action is barred. 

We examine the pleadings to ascertain if plaintiff has fixed the 
moment when the s t a h k  started tso run. That  moment can in no event 
be later than the discovery of defendant's asserted wrongful act. The 
amended complaint which is the first pleadings asserting defendant 
acted fraudulently does not point to the time of discovery, perhaps 
for the reason plaintiff bad previously fixed the latest date when she 
could deny knowledge of defendtant's asserted wrongful act. I n  her 
complaint filed in 1953, included as a part of the pleadings in this 
action, she had charged defendant: "Failed t o  take into account the 
X-ray reports of the plaintiff's condition which demonstrated that she 
was not obstructed." (Emphasis supplied.) 

Plaintiff does not now deny that  she knew in 1953 that defcndant 
bad not correctly evaluated the X-rays. More than three years elapsed 
between plaintiff's admitted discovery of the wrong and March 1958 
when she stopped the clock by filing her amended complaint. Stanley 
11 .  Membership Corp., 249 N.C. 90. Her pleadings establish the bar of 
the statute which she selects as applic'able to her case. 

Second. Plaintiff's second and somewhat inconsistent position is 
that the present action is based on ithe same cause of action stated in 
1953 and because the nonsuit suffered in 1955 was voluntary, she is 
permitted to bring another action based on the same cause within one 
year from the nonsuit. 

Even though plaintiff's cause of action may be otherwise barred, 
G.S. 1-25 permits a plaintiff who has been nonsuited to  bring another 
action to  redress the asserted wrong. But the st,atute annexes two con- 
ditions to  the right: (1) The new suit must be brought within one year 
from the nonsuit. (2) Plaintiff must pay the costs awarded against 
him in the prior action if he did not sue as a pauper. Plaintiff in this 
action admittedly has not paid the costs awarded against her. De- 
fendant pleads that  failure t o  deprive plaintiff of the benefit of the 
statute. 
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Plaintiff, having elected not to coinply with the statute, is not en- 
titled 60 claim its protection. Osborne v. R.R. Co., 217 N.C. 263, 7 
S.E. 2d 500; Loan Co. u. Warren, 204 N.C. 50, 167 S.E. 494; Rankin  
v. Oates, 183 N.C. 517, 112 S.E. 32. 

Affirmed. 

VIRGINIA N. NOWELL v. DR. WALTER SEAL ASD 
DR. ALFRED HAMILTON. 

(Filed 25 February, 1959.) 

APPEAL by plaintiff from Seawell, J., March-April 1958 Civil Term 
of WAKE, docketed and argued at  the Fall Term as No. 453. 

This action was begun 1 May 1956. The complaint alleges plain- 
tiff became a patient of defendaants in 1951, negligenoe on the part of 
defendants in interpreting X-rays of her intestinal traot causing her 
t o  consent to a needless and negligently performed operation and a 
more extensive and unlauthorized operation. 

Defendants by answer denied the allegations of negligence and 
wrongful conduct. As affirma.tive defenses they pleaded: (a)  the lapse 
of ithree years from the accrual of the cause of action and the provi- 
sions of G.S. 1-52 as a ]bar; (b) the provisions of G.S. 1-54 as a bar; 
and (c) the institution in 1953 of an action based on the wronw ;s- 

serted in thils action, trial of that action a t  the May Term 1955 re- 
sulting in (1) judgment of nonsuit as to defendant Hamilhon, (2) ver- 
dict on the merits in favor of defendant Neal with fa judgment on the 
verdiat, which judgment was affirmed by this Couh in December 
1955. See 243 N.C. 175. Defendants attached copies of the pleadings 
and judgment in the prior action to their answer in this action. They 
claimed the benefit of th<at judgment t o  defeat this action. 

Plaintiff replied. She admitted the institution of the prior action 
resulting in judgment as shown lby the exhibits attached to the answer. 
She denied the asserted legal effect of the prior judgment. 

Defendants moved for judgment on the pleadings. Judge Seawell, 
examining the pleadings, found the identity of the actions and nonpay- 
ment of costs adjudged against plaintiff in the prior action. He ad- 
judged the defenses appearing on the face of the pleadings valid and 
dismissed the action. 

Virginia N. Nowell in propria persona. 
Smith,  Leach, Anderson 35: Dorsett and Howard E. Manning, for 

defendant, appellees. 
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PER CURIAM. This aotion grows out of the same basic facts con- 
sidered in Nowell v. ~ Y e a l .  nste .  516, and Nou~ell v .  Hamilton,  ante, 
523. No new legal question is presented. The judgment rendered 
conforms with setitled principles of law. Hence iit is 

Affirmed. 

EARL HARTSELL, EMPLOYEE v. T H ~ R N O I D  COMPANY, SOUTHERN 
DIVISION ; LIBERTY MUTUAL INSURANCE COMPANY a m  EM- 
PLOYERS MUTUAL LIABILITY INSURANCE COMPdNP OF WIS- 
CONSIN. 

(Filed 25 Febrna ry, 19.59. ) 

1. Appeal and Error 5 4 9 -  

Findings of fact supported by evidence are ronclusive on appeal. 

2. Master and Servant 9 40t- 
Upon disability from asbestosis, it must he assumed that even the 

last five days the employee was exposed to asbestos dust contributed to 
the injury, and s w h  presumption supports a finding to that effect. 

3. Master and Servant 9 53- 
The 1957 amendment to G.S. 97-37 became effeotive 1 July, 1957, and 

where an employee ceases work because of disability from asbestosis prior 
to that  date, the amendment is not applicable in determining liability 
for such disability. 

4. Sam- 
G.S. 97-57 is clear as  to which employer i. liable for disability from 

asbestosis, the statute providing that the m~ployer  in whose service the 
employee was last esposed to the hazards ot the disease for a s  much as  
thirty working days, or parts thereof, within seven consecutive calendar 
months, should be liable, but in those inrtances in which diRerent in- 
surance carriers a re  on the risk during such thirty-day period. the 
statute, prior to the 1967 amendment, makes no provision as  to the re- 
spective liabilities of the ii~*nrerc, and tl~ereforr their liabilities nmqt be 
determined in accordance with the policy contracts. 

5. Constitutional Law 8 10- 
The Supreme Conrt is not :L law-malting body, but must interpret the 

law a s  written. 

6. Constitutional Law 8 7: Master and Servant 6 4 5 -  
The General Assembly may uot delegate its authority to legislate to 

a court or commission, and a decision or rule of the Industrial Commis- 
sion does not have the force of law. 

7. Master and Servant 8 53e- 
Where an employee becomes d i s a b l ~ l  from asbestosis while worliir~g 
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for a single employer, but different insurers are  on the ,risk during the 
employee's last thirty days esposnre to the hazards of the disease, the 
oarrier last on the risk, even though it  rras on the rid< for only the last 
five days the emploree worked, is solely liable for the award under 
the provision of the policy contracts that  each policy should apply only 
to injury by disease of which the last day of the last exposure occurs 
during the policy period. there being no statutory provision governing 
the respective liabilities of the insurers in such instance prior to the  
1957 amendment to G.S. 97-.5T. 

8. Contracts § 1% , 

A party will not be rellered from I t s  contractual obligations in the 
absence of mistake, duress, illegality or fraud. 

9, Master and Servant g 53- 
Under the Workmen's Compensation Act, an employee has the right 

to enforce against the insurer the contraot of insurance made for his 
benefit. G.S. 97-98. 

10. Master and Servant § 5Sd- 
An exception to the failure of the Industrial Commission to make a 

pertinent finding supported by evidence must be sustained. 

HIGGIN~, J., dissenting. 

WINBORNE, C. J., concurs in dissent. 

APPEALS by defendants, Thermoid Company, Southern Division; 
Liberty Mutual Insurance Company and Employers Mutual Liabili- 
t y  Insurance Company of Wisconsin, from Pless, J., May Special 
Term, 1958 of MECKLENBURG, docketed and argued as No. 245 a t  
the Fall Term, 1958. 

This is a proceeding under Workmen's Compensation Act to  recover 
compensation for disability from asbestosis, an occupational disease. 

Claimant was regularly 'and remuneratively employed by Thermoid 
Company, Southern Division, from 1919 through 11 January, 1957, 
and was a t  all times during the employment exposed to inhalation of 
asbestos dust. He was so exposed in said employment in North Caro- 
lina for more than two years within the 10 years immediately preced- 
ing his last exposure; and was so exposed as much as 30 working days, 
or parts thereof, within 3 calendar months immediately preceding his 
last exposure on 11 January, 1957. Since that  date he has not been em- 
pl~oyed and has earned nothing. 

Claimant was first advised by competent medioal authority that  he 
had asbestosis in 1942. He was periodically examined by the Division 
of Industrilal Hygiene of the State Board of Health and was advised 
by it on 20 April, 1956, that  his asbestosis had reached the second 
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stage and that he should get out of the dusty trade entirely. He con- 
tinued to work in the trade until 12 Panuary, 1957, when he voluntarily 
removed himself from such employment. At this time he had 90% 
total disability on account of the dieease. 

The last 30 working days, or parts thcrof, of claimant's injurious 
exposure conlsisted of 25 working days prifor to 1 January, 1957, and 
5 working days in January, 1957. He worked January 7, 8, 9, 10, 
and 11, 1957. During the first 6 days in January he conferred with the 
Industrial Commission and doctors in Raleigh. 

Employers Mutual Liability Insurance Company of Wisconsin 
(hereinafter referred to as Employers Company) was insurance car- 
rier for the employer continuously from 1941 through 31 Decem~ber, 
1956. The Liberty Mutual Insurance Company (hereinafter referred 
to  as Liberty Company) was insurance carrier for the employer a t  a11 
times subsequent to  31 December, 1956. 

The Industrilal Commission awarded compensation to cliaimant and 
assessed five sixths thereof againlst Employers Company and one-sixth 
against Liberty Company. 

From judgment of the Superior Court affirming the findings of fact, 
conclusions of law, !and award of the Commission, defendant Thermoid 
Company, and the carriers, Employers Company and Liberty Corn- 
pany, appealed, assigning error. 

Robert L. Scott, for plaintiff, appellee. 
Carpenter & Webb, for Employers Mutual Liability Insurance COTW 

pany of Wisconsin and Thermoid Company, appellants. 
Helms, Mulliss, McMillan & Johnston for Thermoid Company and 

Liberty Mutual Insurance Company, appellants. 

MOORE, J. All appellants concede thtat plaintiff, claimant, is en- 
titled to compensation benefits as provided by the Workmen's Corn- 
pensation Act. The sole question before us is: By whom shall com- 
pensation be paid? 

The findings of fact to which appellants except are supported by 
evidence and are therefore conclusive and binding. Withers v. Black, 
230 N.C. 428, 53 S.E. 2d 668. 

Liberty Company seriously contends that there is no evidence to 
support the finding that  claimant was injured by the exposure during 
the 5 days he worked in January, 1957. There is evidence that  he 
was exposed to  inhalation of asbestm d u d  during this period and that 
lie was 90% disabled when he ceased work. To have found that he 
was not injured by this exposure, "the Commission would have been 
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forced to accept the view that  , . . there was no longer any eound 
t h e  in the lungs to be scarred. We must assume, because he still 
lived and breathed, he was capable of further injury." Haynes v. Pro- 
ducing Co., 222 N.C. 163, 22 S.E. 2d 275. 

To reach a solution of the quedion involved in this case, G.S. 97-57 
must first be considered and construed. Prior to July, 1957, it was as 
follows: 

"In any oase where compensahion is payable for an occupational 
disease, the employer in whose employment the employee was last 
injuriously exposed to the hazards of such disease, and the in- 
surance carrier, if any, which was on the risk when the employee 
was so last expmed under such employer, shall be liable. 
"For the purpose of this section when an employee has been ex- 
posed to the hazards of asbestosis or silicosis for as much as thirty 
working days, or parts thereof, witthin seven consecutive clalendar 
months, such exposure shall be deemed injurious but any less ex- 
posure shall not be deemed injurious.'' 

G.S. 97-57 was amended by section 7, Chapter 1396 of the Session 
Laws of 1957. This <amendment did not become effedive until 1 July, 
1957. This cause of action arwe 11 January, 1957. So the amendment 
has no application to this case. Oaks v. Mills Corporation, 249 N.C. 
285,106 S.E. 2d 202. 

The case a t  bar would have presented no problem had the amend- 
ment been effective on 11 January, 1957. We must examine G.S. 97-57 
as it existed a t  the time the cause of action accrued and as set out 
above. 

Under this statute the "enlployer in w h m  employment the employee 
wlas last injuriously exposed . . . shall be liable." And "when an em- 
ployee has been exposed . . . for ais much as thirty working days, or 
parts Ithereof, within seven consecutive calendar months, such ex- 
posure shall be deemed injurious but any less exposure shall not be 
deemed injurious." It ie clear that  liability falls upon that  employer 
in whose service the employee wm "last injuriously exposed," that  is, 
"exposed for as much as thinty working days, or parts thereof, within 
seven consecutive calendar months." As between employers, no diffi- 
culty arises in determining the one responsible. "It takes the break- 
down practically where i t  occurs." Haynes I). Producing Co., supra. 
See also Stewart v. Duncan, 239 N.C. 640, 80 S.E. 2d 764, and Bye v. 
Granite Co., 230 N.C. 334, 53 S.E. 2d 274. 

Plaintiff has had only one employer-Thermoid Company. So the 
defendant Thermoid Company is liable for plaintiff's compensation. 
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The defendant does not deny this, but contends that one or both of 
the insurance oarriers should pay the compensation. With this we agree. 

G.S. 97-57 provides that "the insurance carrier, if any, which was 
on the risk when the employee was so last exposed . . . shall be lilable." 
(Emphasis O L ~ )  This plainly provides that the imurance carrier 
which was on the risk during the 30 working days, or parts thereof, 
which constituted injurious exposure, shall be liable. Employers Com- 
pany was on the risk only 25 dlays during the exposure in question, 
and Liberty Company only 5 days. The statute provides that exposure 
for less than 30 working days, or parts thereof, "shall not be deemed 
injurious." 

Liberty Company contends that it is not liable bemuse 5 days do 
nat  constitute injurious exposure and it was, therefore, not on the risk 
when the plaintiff was "last injuriously exposed"; and that it was 
not liable because, as between i t  land Employers Company, the liabili- 
t y  should fall on Employers Company, which was on the risk for a 
period of 30 working dlays within the last 7 months of the employment. 
Lilberty Company also conten& thah, a t  the very least, the liability 
should be prorated between the oarriers as set out in the award, since 
they, together, were on the risk when plaintiff was "last injuriously 
exposed," and the ratio of time on the risk as between them was that 
established by (the award. 

Employers Company wntends that it should not be liable because 
25 working days do not constitute "injurious exposure" and i t  was, 
therefore, not on the risk when plainitiff was "last injuriously exposed." 
It further contend8 that  by lthe terms of the policy of imurance issued 
by Liberty Company to defendant, employer, Liberty Company is 
solely liable. 

It must be borne in mind that G.S. 97-57 defines "last injurious 
esposure" for the purpose of determining the responsible employer. 
It applies to  the insurance carrier only when the carrier was on the 
risk when the employee was "last injuriously exposed." The General 
Assembly did not have in mind a dispute, such m this case presents, 
between insurance carriers. If the statutory definition of "last injurious 
exposure" is literally applied as intended, neither of the carriers is 
liable so far as G.S. 97-57 is concerned. But, if we stop here, we have 
the anomalous situ~ation of the employer having obtained and paid 
for insurance that  doas not protect employer or employee. 

I t  is necessary that  we answer some questione raised by the con- 
tentions of ithe carriers, Liberty Company and Employers Company. 

1. Is i t  required that  the last 30 working days during the Bast seven 
months of employment be considered "last injurious exposure" in 
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preference to any other 30 consecutive working days during the seven 
months? In other words, may the Commission arbitrarily select 30 
consecukive working days, the last day of which would be in De- 
cember, 1956, so as to have the "last injurious expasure" a t  a time 
when Employers Company was on the risk? As between employers, 
the statute does exactly this sort of thing. As between insurance car- 
riers, the Workmen's Compensation Act gives no answer to the ques- 
tion. But it would be inconsistent and lead to utter confusion if there 
were a different period of "last injurious exposure" for employers and 
Insurance carriers. Recognizing this, the General Aesembly in the 
Amendment of 1957, above referred to, placed the clarrier liability on 
a different basis. The Workmen'e Compensation Act is primarily for 
the protection and benefit of the employee, and he is entitled to know 
with certainty when his right of action accrues. We hold that, the last 
5 days (in January, 1957) of plaintiff's employment must be included 
in the "la& injurious exposure." 

2. May the two carriers, Employers Company and Liberty Com- 
pany, together, be considered "the in'surance carrier . . . which was on 
the risk when the employee was . . . last (injuriously) exposed"? Such 
oonstruction is not entirely unreasonable and seems equitable and 
morally right. I k  is in accord wilth the result in Mayberry v .  Marble 
Co., 243 N.C. 281, 90 S.E. 2d 511, but is not the basis for the decision 

therein. The Industrial Commission followed the Mayberry case in 
making its award in the instant c m .  The difficulty is that  the Work- 
men's Compensation Act does not so provide and the General Assembly 
apparently did not consider that it had made provision for such a 
problem as presented in the oa5e a t  bar. Hence the amendment of 
1957, referred to above and inaipplioable in this case. 

The Court is not a law-making body-it interprebs the law aa writ- 
ten. The General Aasemibly may not delegate its authority t o  legis- 
late to a court or csmmission. A decision or rule of the Industrial 
Commission does not have the force of law. Motsinger v. Perryman, 
218 N.C. 15, 9 S.E. 2d 511; Haynes v.  Producing Co., supra. 

The two insurance carriers will not be considered as having been 
jointly on the risk in the case a t  bar. 

3. Is  Liberty Company solely liable in this case under the terms 
of the policy issued by it to  defendant, employer? Where the act does 
not define the responsibililty of the insurance carrier to insured and 
to employee, the insured must look to his contract or policy of in- 
surance. It is true all relevant provisions of the Workmen's Compen- 
sation Act become a part of each policy of insurance procured pursuant 
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to the Act. G.S. 97-99. But with respect to the query in this case, 
there is no relevant provision of the law. 

Both the policy of Employers Company which expired 31 Decem- 
ber, 1956, and rthe policy of Liberty Company in effect from and 
after said date, contained the following: 

"This policy applies only t o  injury . . . by disease caused or ag- 
gravtated by exposure, of which the last day of the last exposure 
in the employment of the insured, t,o conditions causing the dis- 
ease occurs during the policy period." 

The last day of plaintiff's ''last injurious exposure" occurred dur- 
ing the policy period of the policy issued by Liberty Company. The 
provision, therefore, excludes Employers Company from liability and 
places liability squarely upon Liberty Company. The courts will not 
relieve a party from its contractual obligations in the absence of mis- 
take, duress, illegality, or fraud. Liberty Company is solely liable in 
this case. 

Under the .4ct, plaintiff has the right to enforce the insurance con- 
tract made for his benefit. G.S. 97-98. 

The decision reached by us is in accord with the authorities in 
other jurisdictions in like and similar cases. Trimboli zl. Instrument 
Co., 66 N.Y.S. 2dt 39; Insurance Co. v. Indust~inl Conmission, 157 P. 
2d 800; Insurance Corporcrtion v. Merntt,  75 N.E. 2d 803; Insurance 
Co. v. McCormick, 217 N.W. 738. We find no cases contrcr unless May- 
berry v. Marble Co., supra, may be so considered. 

Employers Company's assignment of error No. 4 was addresised to 
the failure of the Industrial Commission to find as a fact that the 
insurance po!icy issued to defendant employer by Liberty Company 
contained the provision above quoted in this opinion. The policy in 
question mas admitted in evidence and sent as a part of the case on 
appeal. The failure to find this essenftial fact was error. 

This case is remanded to the Industrial Commission, and the Com- 
mission shall modify its findings of fact, conclu~sions of law and award 
in accordance with this opinion, and further proceed in this case as 
provided by the Act. 

Liberty Company shall pay the costs of the appeal. 
On defendant en~ployer's appeal-Affirmed. 
On Liberty Company's appeal-Modified and affirmed. 
On Employers Companyk appeal-Error and remanded. 

HIGGINS, J., dissenting. 

The amendment to G.S. 97-57 was intended to take care of the 
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uncertainty ais to  oarrier liability discussed in Mayberry v. Marble 
Company, 243 N.C. 281. Decision in the instant clase must be under 
the Aot as i t  existed before the amendment. 

Asbestosis is of slow onset. The injurious effect of asbestos dust is 
almost imperceptible in its buildup to the p i n t  of disability. For 
that  reason I think the da tu t e  said exposure for less than 30 days 
shall not be deemed injurious. 

The claimant worked for the employer from 1919 until January 
11, 1957. Employers Mutual wa+s on the risk from 1941 until Decem- 
ber 31, 1956. For 11 day,s in January, 1957, Liberty Mutual was on 
the risk. During this 11-day period claimant. ac6ually worked five 
days. I n  view of the provision that  exposure for less than 30 days 
shall not be deemed injurious, I think the employer's liability cannot 
be fixed during any period of employment for less than 30 days, and 
that, therefore, the employer's liability must, for that, period, antedate 
January 11. 1957, when the claimant quit work; and that the in- 
jurious exposure related back to  a time when Employers Mutual was 
on the risk. 

The claimant was found to have the disabling injury and to have 
quit work on January 11, 1957. The last 30 days exposure period 
v w  in December, 1956. Suppose the claimant had not worked a t  all 
after December 31, 1956; or that  he had changed to  another em- 
ployer with a new insurance oarrier beginning January 1, 1957. Could 
it be said that  the new employer is liable? I agree the employer is 
bound in any event, but, I think the Employers Mutual and not Lib- 
erty Mutual was the carrier on the risk when the employer became 
liable. 

WINBORNE, C. J., concurs in dissenk 

HENRY B. HOOD v. QUEEN CITY COACH COMPANY, A CORPOHATIOS, A N D  
ASHEVILLE UNION BUS STATION, INC., A CORPORATION. 

(Filed 25 February, 1959.) 

1. Negligence 5 lob (1)- 
Plaintiff is entitled to hare the issue of negligence submitted to the 

jury if plaintiff's evidence and legitimate inferences therefrom tend to 
show that defendant breached a legal duty which it owed plaintiff and 
that such breach of duty, or failure to perform, proximately caused 
plaintiff's injury. 
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2. Negligence 8 41 ( 1 ) - 
One who enters the premises of another without permission or other 

right is a trespasser; one who enters with permission but solely for his 
own purposes is a licensee; one who enters by invitation, express or 
implied, is an invitee. 

3. Negligence § 41 (4)  - 
The owner of land owes the dnty to t rwp~sser4  not to i l i j~ire tlieu~ 

wilfully or wantonly. 

4. Negligence § 4f(3)- 
The owner of land owes the dnty to lieellsees not to injure them wil- 

fully or wantonly and also not to increase the danger by nftirn~ative and 
active negligence in the management of the property. 

5. Negligence § 4f(2)- 
The owner of land owes the duty to  inv i tes  to keep his premises in 

a reasonably safe condition and to give warning of hidden perils or un- 
safe conditions so f a r  a s  they can be ascertained by reasonable inspec- 
tion and supervision. 

6. Negligence § 4f(1)- 
A pedestrian, while walking to the rear  of a bus station along the 

paved portion of the property of a bus company, customarily used by 
pedestrians and patrons, lying 'hbween a paved alley and the bus com- 
pany's office and shops, and in returning to his car along the same route, 
in making a trip to the bus station for the purpose of buying a ticket, 
is a n  invitee. 

7. Same--Evidence held sufficient to be submitted t o  ju ry  on  issue of 
negligence and  not  t o  disclose contributory negligence a s  matter  of 
law on  part  of invitee. 

Evidence that  a bus company, on a paved portion of its property be- 
tween a public alley and its offices and chops a t  the rear of a bus sta- 
tion, maintained a n  escava~tion in the steep grade in order to provide a 
level entrance t o  its oftice, that  the excavation was three feet below the 
driveway a t  one end, with concrete sidewalls a few inches abore the level 
of the driveway, and that  i t  failed to  maintain guardrails a t  the exca- 
vation as required by municipal ordinance, and that  an invitee, in re- 
turning to the street from the rear of the bus station a t  nighttime, in 
avoiding a backing bus, fell into the excavation t o  his serious injury, 
and W i t  the lights from the street and the rear of the bus station, etc., 
illuminated the surface of the driveway but not the exmv~ation, i a  held 
sufficient to be submitted to the jury on the issue of the bus company's 
negligence and not to disclose contributory negligence as  a matter of law 
on the part of the invitee. 

8. Negligence 8 l9c- 
The burden of proving contributoq negligence is on defendant, and 

nonsuit on the ground of contributory negligence is proper only when 
no other inference is reasonably deducible from pkintiWs evidence. 
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9. Appeal and Error 8 4- 
An assignment of error to the stateluent of contentions cannot be sus- 

tained when no abjection was lodged at the time and no request made 
for correction. 

LO. Negligence $j U)- 
Where photographs of the scene are admitted as substantive evidericr 

without objection, and such photographs tend to show that the wall 
around a depression on defendant's property had been shattered at both 
ends and iron uprighlt pipes broken off, and there is  further evidenw 
that a municipal ordinance required a railing or fence around deprcs- 
sions, there is suficient evidence of a change of condlition i11 the premise* 
to support an instruction on this aspect of the case. 

APPEAL by defendant Queen City Coach Company from Patton, J., 
October-November, 1958 Term, BUNCOMBE Superior Court. 

Civil action against the appellant and Asheville Union Bus Station, 
Inc., to  recover damages for pemonal injuries alleged to have been 
caused by the actiontable negligence of the defendants by reason of 
the dangerous and unsafe manner in which they maintained the 
premises on and adjacent to the Union Bus Station. 

The defendants, by answer, denied negligence and pleaded con- 
tributory negligence as  a defense. 

The plaintiff offered evidence tending to show that his injury oc- 
curred about 8:30 p. m. on December 20, 1955, near the Union Bus 
Station in !the Ciby of Asheville. The station is located on the east 
side of Coxe Avenue (a  north and south street). The front entrance 
to the waiting rooms and ticket counters is from the avenue; however. 
there is a t  least one double-door entrance a t  the rear. The area im- 
mediately to the north and to  the west (rear) of the &ation is paved, 
and used as loading ramps for the buses. 

Interurban Place (an east and west street) and Coxe Avenue inter- 
sect about 90 feet south of the station. Between the station and the 
interlsection is a vacant space (three lobs) fronting on the avenue 
and extending backward to a depth of about 100 feet. This vacant 
space has Interurban (street) as its southern boundary. Along its 
rear, or western boundary, is a public alley from Interurban to the 
surfaced area in the rear of the bus stahion. Bordering the alley on 
the west and extending northward to  the rear of the bus station is 
a wedge-shaped vacant lot, S o  7, owned by the defendant. The en- 
tire surface of Lot No. 7 is paved. It is 'about 38 feet wide on Inter- 
urban and about 10 or 12 feet wide at lthe narrow, or north end near 
the srtation. Paved Lot No. 7, the paved alley, and the paved area 
in the rear of the bus station inerge into each other. They form a 
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driveway 75 to 100 feet long over which the buses travel between In- 
terurban and the loading ramps a t  the rear of the atation. 

The plaintiff's evidence tended t o  show the public, and especially 
pedestrians, had been accustomed to  use this driveway for the pur- 
pose of entering and leaving the rear entrance to the bus station, and 
for some considerable period of time prior to  the plaintiff's injury he 
had knowledge of this cu~tom,  though he had n d  previously entered 
the sht ion by this route. 

I n  addition to Lot No 7, the appellant owned a large brick build- 
ing in which i t  maintained its offices and repair s h q .  This building 
fronted on Interurban and covered (among others) all of Lot NO. 6 
which adjoined No. 7 on the we&. From Interurban there is consider- 
able elevation or upgrade t o  the atation. A narrow excavation out of 
Lot No. 7 had been made along the east wall of appellant's office 
building extending from Interurban to a point just beyond the office 
door. This narrow excavated area was used as a level walk from In- 
terurban to lthe office. Retaining wall8 of concrete enclosed the east 
side and north end of this walk. By reason of the upgrade toward the 
station, the walk a t  the north end was about three feet below the sur- 
face of the driveway. The concrete sidewall of the walk was a few 
inches above the level of ithe driveway and "looked like a street curb" 
according t o  plaintiff's testimony. 

The plaintiff testified that  he found a parking place for his auto- 
mobile on the north side of Interurban just west of the entrance to  
the driveway. He  walked over this driveway [to the station, entered 
from the rear, purchased, for later use, la round-trip ticket t o  Charlotte 
over appellant's lines. Returning to his automobile over the same route, 
when he was opposite the appellant's office door, a bus started up be- 
hind him, and in order rto be out of its way, he took one or  two steps 
t o  his right; and thinking the concrete curb laround the walk was the 
curb t o  the street, he stepped on it  and fell into the pit, sustaining 
serious and permanent injuries. He further testified the lights from 
Interurban, from the rear of the bus station, and from other buildings 
dluminated the surface of the driveway, but did not illuminate the 
pit whioh was below the driveway surface. There was no guardrail 
or other warning device, or notice indiclating danger. Over a long pe- 
riod of time he had seem pedestrians use the driveway to the station 
in the same manner he attempted t o  use it. There were no signs, warn- 
mg devices, or notices of any kind that  its use by pedestrians was 
other than safe and approved by the owner. There was a "no admit- 
tance" sign at the entrance door to  the repair shop, but under i t  ap- 
peared, "apply at office," with an arrox pointing along the driveway 
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to the office door where the injury occurred. However, the plaintiff 
admitted on cross-examination that the office door was closed and his 
only business on the premises w w  to purchase his ticket and return 
to  his automobile. 

The plainttiff introduced in evidence a contract between the appel- 
lant and other bus h e s  on the one hand, and the Asheville Union 
Bus Station on the other, to  the effect tha t  the latter would furnish 
all necessary terminal facilities. This contrad wae duly lapproved by 
the North Carolina Utilities Commission and was in force a t  the time 
of plaintiff's injury. The plaintiff also introduced two ordinances of 
the City of Asheville, !as follows: 

"SECTION 517. RAILINGS PROVIDED. The owner of every 
lot, piece or parcel of ground within the Cifty of Asheville that  
is more than 18 inches above or below any street, llane, alley or 
public footway of said City, and lbordering thereon, shsall forthwith 
ereot and a t  all times maintain along the edge of such lot, piece 
or parcel of ground next to said street, lane, alley, or footway, 
a secure railing or fence sufficiently high and strong enough to 
keep persons or lanimals from falling from such lot, piece or par- 
cel of ground into isaid street, Ilane, alley ,ar footway, or from said 
street, lane, alley or footwtay into such lot; and any person violat- 
ing any of the provisions of this lseotion shall be subjeot to a 
penalty of $50.00 for each and every such offense. 
"SECTION 518. EXCAVATIONS MUST BE PROTECTED 
BY RAILINGS. No owner, occupanh or tenant in possession of 
any lot, piece or parcel of ground within the City of Asheville 
shall have, make or mtaintain on such lot, piece or parcel of 
ground, any well, hole or other excavation more than three feet 
deep, unless the same is securely enclosed by railings or other- 
wise t o  keep persona or animals from falling into the same; and 
any person violating any of the provisions of this section shall 
be subject to a penalty of $25.00 for each and every such offense." 

The plaintiff introduced a number of enlarged photographs and n 
wale map of the area involved. All were introduced generally and 
without any limitation or request for limitation (as to ltheir use. These 
exhibits were sent up and are 'a part of the oase on appeal. Their con- 
tent will be referred to in the opinion. 

At the close of the evidence the defendants made motions for in- 
voluntary nonsuit. Judgment of nonsuit was entered c ~ s  t o  Asheville 
Union Bus St<ation, from which there was no a p p a l .  The appellant, 
after resting without offering evidence, moved for judgment of non- 
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suit and excepted to the oourt's refusal t o  allow it. Issues of negligence, 
contributory negligence, and damages were submitted t~ the jury and 
all were answered in favor of the plaintiff. From the judgment on the 
verdict, the defendlank Coach Company appealed. 

Harkins, Van Winkle, Walton & Buck, By: Herbert L. Hyde, for 
plaintiff, appellee. 

J. Y. Jordan, Jr., John F. Ray, Coble & Behrends, By: Samuel 
Behrends, Jr., for defendant, appellant. 

HIGGINS, J. Appellant's wsignmen~ts of error present these ques- 
tions of law: (1) I s  the evidence sufficient to support the issue of 
negligence? (2) Doas contributory negligence appear from the evi- 
dence as 'a matiter of baw? (3) Does reversible error appear in the 
challenged portions of the court's charge? 

The plaintiff was en,titled to have the issue of negligence submi'tted 
to the jury if his evidence and the legitimate inferences from it tended 
to show the defendant breached a legal duty which it owed to  him, 
and that  the breach of, or failure $60 perform, thiat duty proximately 
caused his injury. McFalls v. Smith, 219 N.C. 123, 105 S.E. 2d 297; 
Taylor v. Brake, 245 N.C. 553, 96 S.E. 2d 686; Williamson v. Clay, 
243 N.C. 337, 90 S.E. 2d 727; Ward v. Smith, 223 N.C. 141, 25 S.E. 
2d 463. 

The plaintiff contended he was an invitee on the appellant's premises 
for the purpose of purchasing t~ansportsvtion over its lines; that his 
mission was for the mutual benefit of the appellanlt and himself; that  
the appellant was under the legal duty (1) to maintain its premises 
in a reasonably safe condition for the invited use, and (2 )  to give 
warning of hidden dangers; that  the defendant breached that duty 
and thereby cau5sed plaintiff's injury. 

On the other hand, the defendant contended that  at  the time of 
the plaintiff's i n j u ~ y  he was a tsespaswr, or, if n.ot a trespasser, was 
on its premises as a licensee; that  by entering lthe premises for hie own 
purposes he assumed all risk incident to the condition of the premises 
at the time, and that the defendant could be held liable only for wilful 
and wanton injuiy, and !that the evidence fails to  disclose such injury. 

The court charged fully as  t o  the owner's liability for injury re- 
sulting from the condition of the pren~ises according as the jury might 
find the plaintiff to have been a trespasser, a licensee, or an invitee. 
The charge was in accordance with the rules laid down in Thompson 
v. DeVonde, 235 N.C. 520, 70 S.E. 2d 424; Coston v. Hotel, 231 N.C. 
546, 57 S.E. 2d 793; Pofford v. Construction Co.. 217 N.C. 730, 9 S.E. 
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2d 408; Lowe v. Gastonia, 211 N.C. 564, 191 S.E. 7 ;  Brigman v. Con- 
struction Co., 192 N.C. 791, 136 S.E. 125; Ellington v. Ricks, 179 N.C. 
686, 102 S.E. 310; Fortune v. R.R., 150 N.C. 693, 64 S.E. 759. 

As affecting liability for injury resulting from the condition of prem- 
ises in private ownership or occupancy, one who enters without per- 
mission or other right is a trespasser. One who enters with permission 
but solely for his own purposes is a licensee. One who enlterg by invita- 
tion, express or implied, is an invitee. Thompson v. DeVonde, supra; 
Pafford v. Construction Co., supra; Porchey v. Kelling 185 S.W. 2d 
820 (Mo.) ; Lunge v. St. Johns Lumber Co., 115 Ore. 337, 237 P. 696; 
Smith v. Burks, 305 S.W 2d 748 (Tenn. ; Tahan v. Wagarau~ Holding 
Co., 101 -4. 2d 38 (N.J.) ; "The duty owed trespassers is that  they 
must not be wilfully or wantonly injured." Jessup v. R.R., 244 N.C. 
242, 93 S.E. 2d 84. "As to a licensee tht: duties of a property owner are 
substantially the same as with wspect to a trespasser. But a vital 
difference arises out of conditions which impose upon the owner of 
property the duty of anticipating the presence of a licensee. If the 
owner, while the licensee is upon the premises exercising due care for 
his own safety, is affirmatively and actively negligent in the manage- 
ment of his property or business, as a result of which the licensee is 
subjected to increased danger, the owner will be li~able for injuries sus- 
tained as a result of such aotive and affirmative negligence." Wagontr 
v. R.R., 238 N.C. 162, 77 S.E. 2d 701. "The ipropri&or of a store is not 
an insurer of the safety of culstomers while on the premises. Bult he 
does owe to them the duty to  exercise ordinary care 60 keep the prem- 
ises in a reasonably safe condition and 'to give warning of hidden 
perils or unsafe conditions in so far as clan be ascertained by reasontable 
inspection and supervision.' " Ross v. Drug Store, 225 N.C. 226, 34 
S.E. 2d 64. 

The evidence disclosed that by contract arrangement approved by 
the North Carolina Utilities Commission, the Asheville Union Bus 
Station furnished terminal facilities for the appell~ant and other bus 
lines entering the City of Asheville, sold their tickek, accepted, trans- 
ferred. baggage, mail, freight, etc., and performed the functions for 
each line which otherwise would have necessitated separate terminals. 
The evidence was sufficient, therefore, t o  support a finding it  was to 
the mutual benefit of the parties for the plaintiff to  enter the bus sta- 
tion to purchase a ticket to Charlotlte over the defendant's line. Frorrl 
the plaintiff's parked automobile the short, direct, and frequently used 
approach to the bus station was over the paved surface of Lot No. 7 
and the public alley which were so merged as to offer a continuous 
paved rolite from plaintiff's automobile to the rear doors of the bus 
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$tation; t h a t  the public, especially pedesarians, had so used this ap- 
proach for a long period of time; th~a t  no notice or warning existed 
anywhere tha t  the public was not expected t o  use it or tha t  its use 
involved any except obvious hazards. Notice on appellant's building, 
"apply a t  office," with the arrow pointing along the driveway, tended 
to  indicate its use by those having business was invited. Also, the  of- 
ficials of the company each time they entered the office door were con- 
fronted with the  conditions tending to  show danger. The evidence 
permitted 6he finding the plaintiff was an invitee with the legal ob11- 
gation on the defendant (1) to  maintain the premises in a reasonably 
safe condition for the legitimiate use of the invitee, and (2) to  provide 
-safeguards against injury by reason of depressed holes, pitfalls, or 
other hidden dangers. Failure to  do either was negligence. Ratts v. 
Telephone Co., 186 N.C. 120, 118 S.E. 893. 

The evidence disclosed tha t  lights from the street and from the 
bus station illuminated the surface of the driveway but did not pene- 
trate into the walk and did not show tha t  danger existed by reason 
thereof. The defendant permitted the jury to decide the issue of negli- 
gence (as  well as contributory negligence and damages) on the basis 
of plaintiff's evidence alone. The evidence was sufficient to support a 
finding of actionable negligence. Williamson v. Clay, supra. The jury 
having found actionable negligence on the part  of the defendant, in 
order to  defeat recovery the burden devolved upon i t  to  show the con- 
tributory negligence of the plaintiff. "Nonsuit on the  ground of contrih- 
utory negligence may be allowed when, and only when, no d h e r  in- 
ference is reasonably deducible from the plaintiff's evidence." Donlop 
?I. Snyder, 234 N.C. 627, 68 S.E. 2d 316; Bemont v. Isenhour, 249 N.C. 
106, 105 S.E. 2d 431: High c. R.R., 248 N.C. 414, 103 S.E. 2d 498; 
Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 19. Under the rules laid down 
in the cases, therefore, n-e must hold that the evidence of contributorv 
negligence does not appear as a matter of law. 

Failing in the effort t o  have the judgment reversed on the first two 
grounds assigned, nevertheless the defendant has urgently contended 
that it is entitled to  a new trial for alleged errors in the charge. Sonw 
of the assignments relate to the statement of the plaintiff's contention* 
so objection was lodged a t  the time and no request was made for cor- 
rection. The principles of law were correctly stated and correctly ap- 
p ' i d  t o  the evidence in the case. 

The defendant, however. in the brief and on the oral argument, has 
contended: "In thore portions of the charge the court submitted to 
.!re jury the possibility of 3 changed condition in the premises after 
lr~!ls public u ~ e  No :~vrdence to support w b ~ n i r ~ i o n  of this que4tion 
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t o  the jury appears in the record." The court's charge as to changed 
conditions was evidently taken from the third paragraph of the opinion 
by Stacy, J., (later C.J.,) in the case of Batts v. Telephone Co., supm. 
Unless the record discloses evidence of a chcange in c~ndiltion, the 
charge, perhaps, would be objectionable. However, we think there was 
evidence in the case tending to show s change of condition. The plain- 
tiff offered and the court admitted in evidence generally, without quali- 
fication, four enlarged photographs of the place where the injury oc- 
curred. Of course, upon objection the admission of these photographs 
should, and no doubt would have been restricted and their use limited 
t o  the purpose of illustrating the testimony. State v. iYorris, 242 N.C. 
47, 86 S.E. 2d 916, and cases cited. However, no objection was made t o  
the admission of the photographs and map a@ substantive evidence. 
Counsel on b0t.h sides were able and painstaking trial lawyers. We may 
(assume that  each, for his own reason, was satisfied to  have the photo- 
graphs and map introduced as substantive evidence. The examination 
and cross-examination with respect to  them tend 60 confirm this view. 

These photographs showed the curb or wall around the depression 
to have been shattered a t  both ends and iron upright pipes broken off. 
Parts of these pipes remained im~bedded in the concrete. These broken 
pipes, in view of the city ordinance requiring a railing or fence around 
depressions, were sufficient to permit the inference thfat st some time 
a railing may have been installed and later broken. From the  judge's 
charge it  appears that  such had been the contention of plaintiff's 
counsel. 

I n  addition, the record fails to show when the excavating for the 
walk was done - whether before or \after the surfacing of Lot No. 7 
out of which i t  was carved, or  whether in fact there had been a pro- 
tecting rail 'around the walk. These m~athrs  were within the peculiar 
knowledge of the appellant. Its silence no doubt furnished plainkiff's 
counsel some basis for the contention there had been a t  some time a 
change in condition - a broken and unrepaired rail leaving rthe pit 
unprotected. I n  this view of the evidence, a permissible one we think, 
the court's charge as to  change of condition was permissible, if not 
required. 

In  the judgment of the Superior Court of Buncombe County, we find 
No Error. 
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MRS. LOU BELLE DAVFS   EMPLOYEE)^. DEVIL DOG MANUFACTURING 
COMPANY (EMPLOYER) ; A X D  NATIONWIDE MUTUAL INSURANCE 
COMPANY (CARRIER. ) 

(Filed 26 Februaqv, 1959. ) 

Master and Servant 9 40c- 
Where the employer provides a parking lot on ib premises nest  to its 

factory and permits its emplo~ees  bo park their cars in the lot, all in- 
jury received by an employee in a fall while she was walking from her 
parked car on her way to the other part of the employer's premises where 
she actually worked, is an injury arising out of and in the course of her 
employment within the purview of G.S. 97 -2 ( f ) .  

APPEAL by defendants from Crissman, J., July Assigned Civil Tenri 
1938 of WAKE. This case was argued as Case No. 461 a t  the Fall Term 
1958. 

A proceeding for workmen's compensation. 
The Hearing Commissioner's findings of fact and conclusions of law 

are summarized: The jurisdicitional facts found were based on a stipu- 
lation of the parties. On 26 June 1957 Mrs. Lou Belle Davis had been 
an employee of the Devil Dog Manufacturing Company for about 15 
months. Her employer's pl~ant is situate on U. S. Highway 64 east of 
the Town of Zebulon. Claim~ant lives near the Town of Middlesex, and 
drove her husband's automobile to and from work. No part of the cost 
of her transportahion to and from work was provided by her employer. 
During her entire time of employment she parked the automobile in a 
parking lot provided by her employer. This parking lot is about 70 feet 
from the entrance to her employer's plant. There is a walkway of red 
cl~ay and loose gravel leading from !the parking lch to the plant's en- 
trance. About half way from the parking lot t'o the pbant's entrance is 
n trench or ditch crossing this walkway, and an incline leads down 
into this trench or ditch from both directions of the walkway. All of 
the a.bove property is under the mainltentance and supervision of the 
employer. Approximately 75 per cent of the employees of the Devil 
Dog Manufacturing Company used this parking lot with its consent 
and acquiescence. 

The work day of claimant and her fellow employees is from 7:30 
a. m. to  4:00 p. m., and these lare the only hours for which they are 
paid. All employees must be a t  their machines ready for work at 7:30 
a. m. 

On 26 June 1957 about 7:25 a. m. claimant parked her automobile 
i n  the usual manner in the parking lot provided by her employer, got 
out of the automobile, and walked east t o  the plant entnance. Due to 
prior rain the walkway was wet. As she was wtalking down (the incline 
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from the parking lot, and when she was about 30 feet from her auto- 
mobile and 40 feet from the plant entrance, her foot slipped and she 
fell, breaking her right ankle, which was an injury by accident arising 
out of and in the course of her employmenlt. 

At  the date of the hearing claimanlt had not reached the end of the 
healing period, and her permanent disabiliity, if any, was not ready to 
be rated. Claimant has been temporarily totally disabled by reason 
of her injury. 

The Hearing Commissioner concluded as a matter of law ithat claim- 
ant sustained an injury by accident arising out of and in ithe course of 
her employment, and m~ade an award of compensation to  claimant for 
temporary total disability. 

On appeal to the Full Commission all the defendants' assignments 
of error were overrulcd, and the findings of f a d ,  conclueions of law 
and award of compensation by the Hearing Commissioner were affirm- 
ed, and the defendants appealed to  the Superior Court. 

In  the Superior Court the order of the Full Commission was in all 
respects affirmed, and the defendants appealed to the Supreme Court. 

E. J .  W e l l o n s  for plaintiff, appellee. 
T e a g u c ,  J o h n s o n  a n d  P a t t e r s o n  for de fendan ts ,  appel lants .  

PARKER, J .  The defendants' brief st<ates "there is no dispute as 
to the faots," and the sole question for decision is "did ;the accident 
which plaintiff (claimant) sustained arise out of and in the course of 
her employment?" 

"Where a parking lot conldi tuh a pant of an employer's premiwes, 
or its provided by him, and an injury is sustained by an employee in 
.a fiall, or otherwise, while in such lot or while passing between iit and 
his working place, or area, such injury has been held, in some circum- 
dances and by some auithorities, t o  arise out of, or in the course of, 
the employment, notwithstanding the employer was not obliged by the 
contract of employment to furnish a parking lot, and the employee 
wnas not obliged to  come to work in an automobile. However, the con- 
trary view has allso been taken. . . ." 99 C.J.S.. Workmen's Compensa- 
tion, s234, f ,  Parking Lots. For subsbantially similar statements see 
58 Am. Jur., Workmen's Compensation, p. 725; and Annotation 159 
A L.R. 1395 e t  seq. 

In Lareon's The Law of Workmen's Compensation, Vol. I, pp. 199- 
200, it is written: "One category in which compensation is almost al- 
aTavs awarded is that in which the cmployee travels along or  across a 
public road between two portions of his employer's premises, whether 
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going and coming, or pursuing his active duties. Parking lot c m  are 
an increasingly common example in this category. It ia usually held 
thlat an injury on a parking lot owned or maintained by the employer 
for his employees is an injury on the employer's premises." 

The facts in the instanit case lare nearly on all fours with lthe facts 
in John Rogers's Case, 318 Mass. 308, 61 N.E. 2d 341,159 A.L.R. 1394. 
The Massachusetts stahute, Annotated Laws of Mawchusetts,  Vol. 
4-B, Ch. 152, Workmen's Compensation, $26, provides "if an em- 
ployee . . . ,receives #a personal injury arising out of and in the course 
of his employment, or arising ouit of an ordinary risk of the street while 
iaatu~ally engaged, with his employer's authorization, in the business 
affairs or undertakings of his employer . . . , he shall be paid compen- 
tation. . . ." This 8 ta tub  also provides for compensakion to an em- 
ployee while using a motor vehicle "in the performance of work in con- 
nection with the business affairs or unde~tlakings of his employer." 
The crucial findings of f acb  of thak case were these: "The employee 
worked in a hat factory. He was 8accustomed to come to work in an 
automobile of a fellow employee which would be parked in a 'parking 
lot' owned and 'furnished' by the employer where the employer per- 
mitted its employees t o  park. At Ithe time of the injury the automobile 
was parked (as umal in lthe 'parking lot.' The employee left it t o  go 
to work, and while still on the lot and 'going down an incline,' he fell 
and broke an ankle. 'It was no (part of the duty of the employee to use 
an automobile ko  reach his work.' The furnishing of the 'parking lot' 
was 'no part of the contnact of employment.' Although the board did 
not expressly find that this lot was opposite the employer's factmy, 
the uncontradicted evidence both of the en~ployee and of the insurer 
was to that effect, and tha t  fact seems to  have been assumed. It was 
necessary, however, to walk a short distance down the street, rto lthe 
plant entrance." The Massachusetits Supreme ,Judicial Court said: 
"These facts require as matter of law a decree fw the employee. Al- 
though the employee was not obliged to come to work in an a u h o -  
bile, and the employer wars not obliged by contract to furnish the 
'parking lot,' yet iit is plain that  i t  did furnish the lot as an incident 
of the employment, land that  the employee, while actually on his em- 
ployer's premises and on his way (to the place where his day's work 
was to  be performed by a route which he was permitted and expecrted 
to  take, fell and was injured. It is of no consequence that a street in- 
tervened between the part of the employer's p remiw where the em- 
ployee fell and lthe part where he was to  work. The 'parking lot' was 
used sts an adjunclt to  the factory. The case stands just as i t  would if 
the automobile had been parked on the same lot on which the factory 
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building stood and the eniployee bad fallen while walking from the 
automobile to the factory door. The injury arose out of and in %he 
course of the employmen%." While our statute does not conhain all the 
provisions of the Massachusetts statute, i t  has a similar provision 
that a campensable injury means "only injury by accident arising out 
of and in the course of the employment," G.S. 97-2(f), and the deci- 
sion seems to  be based on a provision in the Massachusetts startute 
similar t o  our statute. 

I n  Hughes v. American Brass Co. 141 Conn. 231, 104 A. 2d 896, 
the defendant maintained ia parking lot near its cavting shop for the 
convenience of its empkoyees. The officials of the defendant knew that  
i t  was the custom of its employees to park their cam in the parking 
lot, and had consented to  it, and acquiesced in it for about 25 years 
prior to December 1952. On 4 December 1952 c l a b a n t  drove his car 
to the parking lot, parked it there, walked 10 or 15 paces toward the 
gatehouse on the bridge to report for work, slipped and fell on a slip- 
pery patch of snow or ice and was injured. The Connecticut stattulte, 
General Statutes of Connecticut, Revision of 1958, Vol. VI, Ch. 566, 
Workmen's Compensation Act, § 31-139, provides, " 'Arising oult of 
and in the course of his employment' means an accidental injury hap- 
pening to an employee . . . originating while he has been engaged in 
the line of his duty in the business or affairs of the employer upon lthe 
employer's premises. . . . A personla1 injury &all not be deemed to 
arise out of the employ~nent unless causally traceable to the employ- 
ment other than through weakened resistance or lowered vitality." 
The Court said in finding no error in a judgment of the Superior Couh 
sustaining a finding and award of oompensation for his injury to claim- 
ank: "Upon the facts found, it is clear that  the accident resulting in 
the plaintiff's injury, which thus occurred in the course of his employ- 
menit, was a natural and necessary incident or consequence of the em- 
ployment, or of the conditions under which it was carried on, though 
not foreseen or expeclted. The essentisl oausld connection appears, 
therefore, to support the further conclusion th'at the accidental injury 
arose out of the employment. And where, as here, benefit to the em- 
ployer was involved, this is so even though the particular act of the 
pbintiff was merely permitted rather than required." 

Federal Insurance Company v. Coram, 95 Gla. App. 622, 98 S.E 
2d 214 (1957)' was a proceeding under Workmen's Compeneation Act 
to  recover cornpeneation for disability due to  injury sustained by 
nurse's aid, while walking to  parking I d  on employer's premiees en 
muk (to her hqme after completing her day's w'ork. The employer, 
John D. Arch~bold Memorial Hospital, furnished the parking lot for 
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the convenience of its patients, visitors and employees. The injured 
employee had the right and privilege to park her car in said parking 
lot but was not required to  do so. The employer did not furnish her 
transportation. The Court affirmed a judgment of the Superior Court 
afErming the full board's rtward of compensation, and said: "The find- 
ing that the accident arcxse out of and in the course of employment was 
authorized. The parking facilities were furnished by the employer for 
the use of the claimant employee and were furnished as an incident 
of employment. Where an employer furnishes an employee parking 
facilities on the employer's premises, i t  is, of course, necessary for the 
employee, before he can commence his actual employment duties, to 
park his 'automobile and walk from that portion of the employer's 
premises to  that other portion of the premises where he performs his 
actual employment duties. We think this situakim is analogous to one 
where lthe employee first repo* t o  one part of the employer's premises 
for imtructiom, assignment, clock punching, drawing tools, etc., and 
then must proceed to another pontion of the premises to begin his acitual 
duties. See Employers Ins. Co. of Alabama v.  Bass, 81 Ga. App. 306, 
58 S.E. 2d 516. The 'rest period' and 'lunch hour' cases are not appli- 
oable here. The reasoning behind such cases is that  during a rest pe- 
riod or lunch hour, an employee is spending such time for his personal 
benefit and pleasure. I n  the inlstant case it cannot be said that in pro- 
ceeding from that  portian of the premises where she parked, to  her im- 
mediate work area and in returning therefrom, the claimant was on a 
purely personla1 mission. We think that  going to and from the parking 
lot in order to reach and leave her immediate working area was a neces- 
sary incident to the claimant's employment." 

For other parking lot cases in which under Workmen's Compensa- 
tion Aots an award of compensation wais decreed to an employee in- 
jured on a parking lot owned or maintained by the employer or while 
passing between the lot and the employer's working place as being an 
injury by accident arising out of and in the course of the employee's 
employment, see: Teague v. Boeing Airplane Co., 181 Ktan. 434, 312 
P. 2d 220 (1957) ; Buerkle v .  United Parcel Service, 26 N.J. Super. 
404, 98 A. 2d 327; Deumr v.  General Motors Corp., 19 N.J. Mbc. 297, 
19 A. 2d 194; Krovosucky v .  Ind. Corn.. 74 Ohio App. 86, 57 N.E. 2d 
607; E. I. du Pont de Setnours & Co. v. Redding, 194 Okla. 52, 147 P. 
2d 166. See also Murphy v. Mzettinen, 317 Mws. 633, 59 N.E. 2d 252. 

In  Hardy v. Small, 246 N.C. 581, 99 S.E. 2d 862, the deceased em- 
ployee lived in a house on his employer's farm, and was employed to  
feed the livestock a t  a barn. The employer's farm was situate on both 
sides of N. C. Highway 32. The deceaised empBoyee crossed the high- 
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way, went to the barn, and fed the livestock. He then started stcross 
the highway to go to his home, m d  near the edge of the highway was 
atruck by a car and killed. This Court in affirming an award of com- 
penwtion held that his injury and death arose out of and in the course 
of his employment. 

In Morgan v. Cloth Mills, 207 N.C. 317, 177 S.E. 165, the decemed 
employee was a pilece worker in a cotton mill. On the morning of the 
accident he reported for work a t  the usu~ail time, land wa*s told to re- 
turn at 11 :OO or 12:OO o'clock. He said he would go home and return. 
Shortly thereafter he was found unclonscious near st platform art an en- 
trance to the mill, with indications that he had, slipped on some ice or 
stumbled over mme lumber or a hand truck on the unlighted plat- 
form and had fallen to the frozen ground fracturing his skull, which 
injury caused dwth. This Court held (that the evidence was sufficient 
to mpport the Industrial Commission's finding that  the employee's 
death resulted from am accident larising out of land in the course of 
his employment. See a l s ~  Gordon v. Chair Co., 205 N.C. 739, 172 S.E. 
485, where an award of compensation was affirmed, when an employee 
went to a platform a t  the fronlt of &he mill Ito tell his son not to wait 
for him, sand the= dipped on ice and fell. 

The defendants' brief cibs a number of our clsses. None of these 
cases have any reference to a parking lot owned or maintained by the 
employer, except Horn v. Furniture Co., 245 N.C. 173, 95 S.E. 2d 521. 
In  the Horn case claimant was struck by an automobile on the high- 
way while going to lunch to  la place of hils own free choosing. All of 
these cases are distinguishable, and are not mpplioable here. 

We are well aware of the Gsises which hold that  while an employee 
is t~aveling to and from the employer's premisas in transportation fur- 
nished solely by the employee and over a mute chosen solely by the 
employee. he is not in the course of his employment, and an accident 
occurring during such rtime is not compens~ible. These cases are clearly 
not in point in the instant caise, because the claimlant here was not 
away from her employer's premises and traveling a route of her own 
choosing. 

The employer in this case mainhined land lsupervised a parking lot 
about 70 feet from the enbance to its plant. Abouh 75 per cent of its 
employees used this parking lot for their automobiles when a t  work, 
with ihs consent and acquiescence. Clearly this parking lot was main- 
tained and furnighed by the employer for the benefit, of its employees. 
Claimant parked her automobile on the parking lot m(aintained and 
provided by her employer for i k  employees, and about five minutes 
before she was to begin work was walking on her employer's premises 
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to another portion of its premises where she actudly worked, when she 
fell and was injured by accident. It seems clear thlat claimant'y going 
from this parking lot 60 her working area, all on her employer's prem- 
ises, was a necessary incident to her employment, and there wais a 
oaueal connection between hier employment and the injury she received 
with the result th~at  the injury by accident she suffered arose out of 
and in the course of her employment. She is, therefore, entitled to 
compensation under the North Carolina Workmen's Compensation Act. 

The judgment of the Superior Court is 
Affirmed. 

OITY OF SALISBURY V. M. C. BARNIHSRDT; M. C. BARNHARDT, JR.; 
T. P. SHTNN AND SALISBURY MARBLE & GRANITE COMPANY, INC. 

(Filed 25 February, 1959.) 

1. Appeal and  E r r o r  8 22- 
Where there are no exceptious to the admissiou of evidence or to the 

facts found, itt will be presumed that the findings a re  supported by cnmpe 
rtent evidence and a r e  binding. 

8. Appeal a n d  E r r o r  Q 21- 
An exception to the signing of the judgment presents the questiorm 

whether the facts found support the judgment and whether error of law 
appears upon the  face of the record. 

3. Dedication 8 % 

The use cd a portion of the  width of a dedirated street conrtitutev a n  
acceptance of the dedicatian of the entire width of the street, and the 
nonuser of a portion thereof does not constitute a n  abandonment, but 
the municipality has the right a t  anytime thereafter to use the full 
width of the street a s  the growing necessities of the public mag require 

4. Municipal Corporations 9 23b- 
Nonuser of a portion of the wid'th of a dedicated street does not con- 

stitute a n  abandonment of the unused portion by the municipality even 
W u g h  such portion is left unused upon Ohe construction of a new street 
from the used pontion of the dedicated street, nor does such circumstance 
constitute a r e l m t i o n  of the street SO as  to constitute a n  abandonment 
of any portion of the dedicated street. 

5. Adverse Posseasion 8 14- 
Adverse use of a par t  of a street dedicated to and accepted by the 

public cannot ripen tittle in the user when there has been an acceptance 
of the dedication of the street and no abandonment thereof on the md 
of the public. G.S. 145. 
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6. Dedication g 2: Municipal Corporations 8 25& 
The fact that  a municipality has permitted a n  Owner of land adjacent 

to  a street, dedicated to and accepted by the public, to erect and main- 
tain for  a number of years a granite wall on a portion of the wl'th of 
the street and has assessed the property for improvements for curbing 
and guttering a new sbreet bordering the unused portion of the dedicated 
~ t r e e t ,  does not estop the municipality, upon bhe k t e r  improvement of 
the  dedicated street for its full width. from asserting title for the entire 
width of the dedicated street. 

7. Municipal Corporations g 8 0 -  
It is not required that  land abut directly on a part of a street that  

has been improved in order to subject it to liability for assessments, a s  
where a lot abuts one street opposite a "y" intersecticm with a new street. 

APPEAL by defendants from Olive, J., Mlarch Term 1958 of ROWAN. 

Thiss oase (as No. 521 was argued at the Fall Term 1958 of this Court. 
This is an action instituted by the plaintiff, City of Salisbury, 

against the defendante for the purpose of requiring the defendants to 
remove from a small &triangular strip of property a granite wall which 
wlas erected thereon by the defendants in the year 1935. 

In the hearing below it was stipulated that a jury trial tnight be 
waived and that the judge might hear the evidence, find the facts, and 
render judgment. 

From (the stipulakion~s agreed upon by counsel for the plaintiff and 
for the defendants, from evidence introduced from the pleadings, and 
from the testimony of witnewes, the essential findings of fact made 
by the trial court and set out in the judgment, from which appeal is 
taken, are as follows: 

"1. That  South Main Street as shown upon the map of the proper- 
ty of Samuel R. Harrison, as surveyed by C. M. Miller, C. S. in 
Decernber 1901, and recorded in the office of the Register of Deeds 
of Rowan County in Book of Maps No. 1 a t  page No. 41, is a dedi- 
cated public street, in the City of Salisrbury, opened, a~cspted,  and 
used by the public and accepted and maintained by the plaintiff 
City, prior to the year 1925 and since said dahe. except that the 
triangular &rip of land which is the subject of the cont~roversy in 
this action has not been so used or mainrtaind since 1925. 
"2. That the defendants, M. C. Barnhardt, M. C. Bnrnhardt, Jr., 
and T.  P. Shinn, are the owners of lots 4 and 5 (as shown upon the 
map of the said property of Samuel R. Harrison, and are (also the 
ownere of the corporate defendant,, and thart said defendants ac- 



N.C.] SPRING TERM, 1959. 551 

quired title to said lots by mxme conveyances from said Samuel 
R. Harrison, ;the original subd~ivider. 
"3. That  said lots 4 and 5, as lafaresaid, abut lsaid South Main 
Street, shown on said map, land are located at the Southeast corner 
of the inhersection of said South Main %reek and Vance Street in 
the City of Sallisbury, North Carolina. 
"4. That none of the defendants herein acquired any interest In 
said lots until May 19, 1924, as to lot number 4, and May 25th, 
1925, as to lot number 5. That  thereaf'ter lthe individual defend- 
ants becamle the ownem of said lots through various conveyances 

"5. That  none of ithe deeds, aforesaid, inoluded the strip of land 
in controversy. 
"6. That in June of the year 1916, the governing body of the plain- 
tiff Ciky created Local Improvement District No. 3, pursuant to  
Chapter 56 of the Public Lawe of 1915, embraoing th& part of 
k u t h  Main Street in the City of Salilslbury from Thomas Street 
South to lthe inbrseetion of Vance Street for ithe purpcxse of curh- 
ing, guttering, and paving said streek and the levying of ~ W J -  

ments against the abutting owners for a part of the costs thereof. 
"7. That  lots 4 and 5, as aforesaid, were )assessed by the govern- 
ing body of the pliainrtiff Ciky, for a part of the costr of said im- 
provements * *. 
"8. That in Ocbber of the year 1916, the Board of Aldermen of 
the plaintiff City ordered that la istreet be opened and improved 
from South Main Street a t  Its intersection with Vance Sheet 
South through property owned  by the plaintiff Cilty, and which 
was a part of the cemetery property, to  Fullton Street. 
"9. That  in conjunction with (the paving of South Main Street, 
within cthe boundaries of the Local Improvement District No. 3, 
as (aforesaid, which was completed in 1917, the street ordered to 
be opened and improved by the Board of Aldermen in October 
of the year 1916, as aforesaid, was o p e d ,  paved, curbed, and 
guttered, and was thereafter known as South Main Street and 
that the street ehown on Ithe Harrilson Miap, 'm asaforosaid, became 
known as Old South Main Street. 
"10 That the construction of the new street left unused as a street 
that p h i o n  of rthe right of way of Old South Miain Street which is 
the strip of land shown upon lthe blueprint attached .to the plain- 
tiff's complain* and marked Plaintiff's EXHIBIT A, and which 
is the subjeut of the conltroversy in this aotion. 
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"11. That ,tween the years 1925 and 1935 the defendants plant- 
ed shrubbery on (the &rip of land ahown on said blueprint. 
"12. Thah in 1935, rthe defendELllits c o I w t m M  a granite wall on a 
portion of said strip sand tbat  the lw~ahicm of said wall in rellahion 
t o  the street is shown on said blueprinlt marked Plaintiff's ES- 
HIBIT A. 
"13. That  no demand w a  made upon the defendanb to remove 
said wall amd vacate said staip of (land unrtil November 1956, and 
rthart mid wall is still standing. 
"14. That  since 1925, no pa& of the triangular Istrip, which is the 
~ubjeot  of the controversy in this action, has been used aa a street, 
or eidewalk or highway. 
"15. Th~art in 1936, the North Carolina Highway & Public Works 
Commission, a t  the request m d  approval of lthe plaintiff City, 
widened h u t h  Main Stmet, but no widening w~as done in front 
of the strip of 1lla;nd in controversy in this aotion. 
(16 omitted.) 
"17. That  entrances were made over the curb and sidewalk from 
the paved portion of Sourth Main Street into Old South Main 
Street. 
"18. That both the m e r  line and a wabr  line are located in said 
Old South Main Street but not in the ststrip of land in conltroversy. 
"19. That improvement4 to Old Saurth Main Sitreet, consisting of 
the paving, curbitng, and guttering of same, were commenced 
prior to the institu6ion of this actilm and are partially completed. 
"20. That no pad of the &re& whown on the rmp of the property 
of Samuel R. Harrison, (as aforesaid, hat3 ever been withdmwn by 
the dedicator, nor by anyone allaiiaing under him, pursuant to 
G.S. 136-96, nor hhas said &red or any portion thereof been closed 
pursuanlt to G.S. 153-9 (17) ." 

From the foregoing findings of fact, the court concluded sa a mat- 
ter of law tbat  the strip of land which is the subject of conhroversy 
in this action has not been albandoned by the plaintiff City and that 
the defendants are nd  entit,led Ito the p~ssmsion of any part thereof. 
Judgmenk was entered accordingly, and the defendan& appeal, assign- 
ing error. 

J. W.  Ellis and John C. Kesler, attorneys for plaintiff. 
Walser & Brinkley, Crnige & Craige, attorneys for defendants. 

DENNY, J. In  the hearing below no exception8 were taken to the 
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admission of evidence or to lthe facts las found by the c0ut.t. Hence, 
such findings lare presumed to be supported by competent evidence and 
are binding on appeal. Goldsboro v .  R.R., 246 N.C. 101, 97 S.E. 26 
486, and cited cases. The exception to the ~igning of the judgment, 
however, presents these questions: (1) Do the facts found support the 
judgment; and (2) does any emor of law appear upon the face of 
the record? Golclsboro v. R.R., supra; Bailey v. Bailey, 243 N.C. 412, 
90 S.E. 26 696; Dellinger v.  Bollinger, 242 N.C. 696, 89 S.E. 2d 592; 
Gibson v .  Insurance Co., 232 N.C. 712, 62 S.E. 2d 320. 

The defend&' property, conveyed to them I ~ B  lob 4 and 5 ,  rn 
laid out on the H m i m n  map hereinabove described, abuts on South 
Main Street for a distance of 120 feet. The new atreet opened in 1916 
from Sourth Main Street art its inkmct ion  with Vance Street through 
property owned by ithe pllaintiff City to Fulton Street, leflt an unim- 
proved area of lthe street in fronh of lots 4 and 5 two feet wide a t  the 
interseotion with Vance Street and 14 feet wide a t  the southwestern 
corner of lot 5, lthis area being wholly wikhin the boundaries of South 
hlain Street as laid out on the aforesaid map. When the new atreet 
mas opened and d~ignlated South Main Street in 1916, the street 
shown on the Harrison map, south of Vance Street, became known as 
Old South  main Street. It hae never been closed or abandoned but 
him been used conhinuously a8 a public street. However, traffic 
has been diverted from Old South Miain Street into the new portion 
of South Main Street laround the area or triangle in conkroversy. It' 
Old South Main Street is improved and paved sls contemplated, the 
City must utilize the area in contmvemy, otherwise this triangle will 
jut, out into the street rvt the intarsection with Old Souit11 Main Street 
with the new portion of South M'ain Street as comtructed in 1916. 

The defendants stipulated that  no deed conveying lobs 4 and 5 from 
the origin~al subdivider or any mwne conveyances in %heir chain of 
title, including ithe last one dated 2 February 1957, included the strip 
of land in controversy or (any pontion thereof. Csnsequ&ly, the de- 
fendants claim no paper title 60 the area involved in  this action. 

I t  mas further stipulated and found ais a fact in the hearing below 
that no part of the !street shown on the aforesaid map has ever been 
withdrawn by the dedicatar, nor by anylone claiming under him, pur- 
suant to G S. 136-96, nor has said street or any portion thereof been 
clased pursuant to G.S. 153-9 (17). 

Moreover, G.S. 1-45 provides as follows: "No person or corporation 
shall ever acquire any exclusive right to any part of a public road, 
street, lane, alley, qulare  or public way of any kind by r e w n  of any 
occupancy thereof or by encroaching upon or ohstruching the same in 
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any way, and in all actione, whether civil or criminal, against any 
person or corporation on account of an encroachment upon or obstruc- 
tion or occupancy of any pulblic way it, shall not be competent for a 
court to hold that such adion is barred by any statute of limitations." 

Exceptions to ithis statute have been recognized in a t  leaist two aitua- 
Itions: (1) where a street has been dedicated and the municipality 
never accepted the dediaation; and (2) where the dedicated street or 
streets, if accepted, had been abandoned. Lee v.  Walker, 234 N.C. 687, 
68 S.E. 2d 664, and cmes tilted therein. 

In  our opinion, on the facts found below, there is no evidence on this 
record to suppmt the view that, in opening the new street in 1916, 
which is now known as South Main Street, consrtituted a relocation of 
the street shown an the map referred to herein, or that  i t  constiituted 
an abandonment of any portion thereof. The cases of Moore v .  Me- 
roney, 154 N.C. 158, 69 S.E. 838 'and Cahoon V .  Roughton, 215 N.C. 
116, 1 S.E. 2d 362, cited by the appellants, are not controlling on the 
fa& in this c w .  

When 'a street has been dedicated and a municipality has opened 
it, and i t  has been ueed continuously for many years, although the 
use may not have extended to $he full width of the i3tr&, the u n w d  
portion has not by reason of nonuser lost the character of a street for 
which i t  was originally dedicated. Insurance Co. v. Carolina Beach, 
216 N.C. 778, 7 S.E. 2d 13; Spicer v .  Goldsboro, 226 N.C. 557, 39 S.E. 
2d 526. 

In 25 Am. Jur., Highways, seotion 112, page 410, et seq., i t  is said: 
"Abandonment will not ordinarily be implied from mere nonuser 
when the public need has not required the use. Statutes in some states 
provide that  roads not worked or used for a specified number of years 
ceasie to be highways, or that  the entire abandonment of a 11ighw.a~ for 
a specified number of years ehall work a discontinuance thereof, but 
the mere diversion of ltravel from a small portion of the way which 
t>he public authorities have failed to make passable will not work a 
discontinuance thereof under wch a provision, even though continued 
for (the statutory period. Some courts hold that a marginal portion 
of a street or highway may be lost by nonuser. Olthers, however, take 
the position that  mere nonuser of a portion of ithe width of the way 
will not work an abandonment of $the public rights therein; that  if 
the way its originally Laid out, as of a certain widkh, the public is en- 
titled to a way of thlah width, notwithsitanding the worked part and 
the part actually used by travelers mlay have been less than that ;  and 
that  lthe traveled path may alw from time to time be widened or 
otherwise improved, $as the growing necassitiea of the public may re- 
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quire, within the limits- of the way as originally laid out." 
It is also siaid in 26 C.J.S., Dedication, section 63 b, page 556: "The 

f a d  that a municipality improves or directs improvement of part only 
of .the property dedicated does not constituke an abandonment of the 
balance; and it h a  similarly been held that  the public use of only a 
part of land dedicated flor a public highway does not constitute an 
abandonment of the unwed portion. Even nonuser of a portion of a 
street, fenced in with labultiting propert;y, has been held not 60 conshi- 
tube an abandonment of the street by the public." 

Likewise, in 39 C.J.S., Highways, sedion 131 b, page 1068, we find 
the following statement: "If a highway is legally laid out and estab- 
lished, the mere fact th& lthe public does not use i t  60 its entire width 
will not of iitself constitute an abandonment of (any portion thereof. 
The rule is the same whether or not the road i~s fenced by the adjoin- 
ing landowners. Encroachments on a highway conrtinually used can- 
not be legalized by mere lapse of time; the liniked use will not lessen 
the righit of the public to w e  the enhire width of the raad whenever 
the increased travel and exigencies of the public render rthis desirable." 

In Szpe 2..  dlley, 117 Va. 819, 86 S.E. 122, the defendant had en- 
closed part of a public lsrtreet with a fence and this condition had exist- 
ed for a long period of time. In  holding that this was not an abandon- 
ment of the ~ t ~ r e e t  or of the enclosed portion thereof, the Supreme Court 
of Appeals of Virginia said: "Delay in opening a street is not an 
abandonment thereof, except so far as statutory or charter provisions 
fix a rule to the contrary. Nor is a mere nonuser of a portion of a street 
f e n d  in with abutting prope~ty an abandonment of the street by the 
public. Some private use of the public way is not infrequenhly accord- 
ed abutting owners until the public use requires its surrender. T O U ~  
of Baslc ( ' l ry  t. Bell, 114 Va. 157, 76 S.E. 336." 

In the case of Kelroy v. City of Clear Lake, 232 Iowa 161, 5 N.Fr. 
2d 12, the CouA said: "It has been held many .times that the fencing 
in of a street or the planking of trees, shrubs, flowers and grass are 
not such permanent improvements as work an estoppel even though 
the city does not complain. Kuehl v. Bittendorf, 179 Iowa, 1, 8, 9, and 
cihations. 161 N.W. 28; Christopherson v. Incorporated Town. 178 
Iowa 893, 898, 901, 160 N.W. 691." 

The facts as found in the hearing below do not disclose any affinns- 
tive a d s  on the part of the plaintiff that in our opinion misled these 
defendants or that would justify the conclusion that, the plaintiff had 
abandoned the area of band in controversy, and we so hold. 

We further hold that the facts in this case are not of the character 
that would justify holding that the defendants are entitled to prevail 
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under the doctrine of equitable estoppel. The flact that  the defendants 
eaw fit to oo-ot a n  attractive, ornamenltal wall indead of an ordi- 
nary, or an ornamental, fence enclosing the area in controversy will 
not be construed )to be such an improvement that  its removal will con- 
stitute an injudice to these defend~ants. They knew for many years 
prior to the time they constructed the wall exactly where their lines 
were with respect to the &re& and that lthey were construoting the 
wall within the boundarim of the street as laid out on the Harrison 
map. McQuillin, Municipal Corporations, Vol. 11, section 30.181, page 
98, et seq. The fa& in this case are clearly distinguishable from those 
in Lee v. Walker, supra. 

25 Am. Jur., Highways, section 115, page 413, et seq., statas: " * 
to constitute tan estoppel again& the public the aots relied on must be 
such as to work a fraud or injustice if the public is not held to be 
estopped. Obviously, one who knowingly encroaches upon a highway 
is not within the protection of the rule. If the boundaries are fixed by 
a recorded map, subsequen!t purchasers of lots abuthing thereon are 
charged wihh notice thereof, land the flad rthact they purchaise under the 
impression that a fence encroaching on the street is on ithe boundary 
line thereof will not affect the public righbs, provided tihe municipality 
has done nothing Ito mislead them." 

Moreover, the faot that  lok  4 and 5 were assessed for the improve- 
ments made in 1916 does not constitute tan estoppel, i t  rather confirms 
the ffact that the City claimed ithe land now in controversy as property 
dedicated for street purposes. Anderson v. Albemarle, 182 N.C. 434, 
109 S.E. 262. 

In the last cited oase, this Court, speaking through Clark, C.J., 
@aid: "Land need not necessarily abut directly on the part of the 
dreet that  has been improved to subject it to liability for its share of 
the cost of improvement. Indeed, premilses separated from a street 
by a ismall dream, but havi~ng access Ito the sltreet by means of bridges, 
are premises abutting on the street though the owner of the premises 
is not the owner of the bed of the stream, and he is liable to assess- 
ment provided he has the right of ingress and egress over the interven- 
ing land ito the improvement." Cf. Winston-Salem v. Smith, 216 N.C. 
1, 3 S.E. 2d 328 and In re Assessments, 243 N.C. 494, 91 S.E. 2d 171. 

The judgment of the court below is 
Affirmed. 
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MYRNA E. TYSON, RY HER NEXT FRIEXI), .TOAH I,. TYROS v. T.OSG hL4S- 
IJFACTURING COMPA4NP, INC.: A N D  FRANK ALLEN ASD W. A. 
ALLEN, t/a FARMVILLE IMPLEMENT COMPANY. 

(Filed 25 February, 1959.) 

1. Sales g 80- 
A manufacturer owes to the ultimate user the duty not to construct 

(the article with hidden defects which might result in injury, and to give 
notice of any concealed dangers, but ordinarily the manufacturer is not 
liable for injuries from patent dangers. 

2. Same-- 
The seller ran h a w  no greater liability for injury to the user of the 

article maniifactured, resulting from nllegetl def*#t in its il~anufnvture, 
than the manufacturer itself. 

3. Sam- 
Plaintiff's evidence tended to show that she was injured while work- 

ing on a tobacco harvester when, by reason of the sudden lurching of 
the machine, she uws thrown off b a h n m  and her thumb caught in 
a sprocket which was only partially protected by a guard. Plaintiff 
testified to the effect that she understood the owration of the harvester, 
tha t  i t  was simple, and that  there was nothing to keep her from seeing 
!the open sprocket. Held: Nonsuit in her action against the manufaotur- 
er and seller was properly entered, since there is no evidence of a latent 
defect o r  concealed danger or that the harvester was inherently danger- 
ous when used for its intended purpose. 

4. Same: Negligence § I& 
Evidence tha t  after plaintiff was injured when her thumb was caught 

jn an open sprocket wheel, the manufacturer in later models substituted 
a solid disc sprocket wheel, is incompetent for the purpose of showing 
negligence of the manufacturer and seller on the occasion in controversy. 

5. Appeal and Error § 41- 
The exclusion of evidence cannot be prejudicial when the judgment 

of nonsuit would have t o  be affirmed even t.hough the excluded evidence 
be considered. 

APPEAL by plaintiff from Sharp, S. J. ,  6 October Term 1958 of PITT. 

Civil action for damlages for injury to the thumb on the left hand 
of Myma E. Tymn, allegedly caused by the achionable negligence of 
the defendalkts. 

From a judgment of involuntary nonsuit entered at the close of 
pl~aintiffk evidence, she appeals. 

Charles H .  Whedbee and James & Speight for plaintiff, appellant. 
Sum B. Underwood, Jr . ,  and Henrg C .  Bourne for defendants, 

appellees. 
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PARKER, J. Plaintiff's thumb on her left hand was injured on 92 
July 1955, while she was looping tobacoo as an employee of Carlton 
Young on a Silent Fbame Tobacco Harvester manufadared by the 
defendant Lang Manufladuring Company, Inc., and sold to  Carlton 
Young or his father by the defendant Fiarmville Implement Company. 

Plaintiff's injuries occurred while the (tobacco harvester being driven 
acrcxss a tobacco field by Carllton Young was in operation harvesting 
green tobacco leavm from the srtalk. This machine W I ~  12% feet hig!~, 
and about 6 feet above the ground i~t had a platform 10 feet wide and 
14 feet long. Four people were on ithe m~achine under the platform pull- 
ing ithe ltobaoco leaves from the &alk. Plaintiff and Christine Hall 
were standing on the platform on opposite sides of the conveyor 
chain looping the tobacco leaves, when they reached them. The ma- 
chine operated on a continuous chain principle. This conveyor chain 
made horizontal runs over a sprocket I& (the back of the machine to 
a sprocket a t  t.he front, passing by the loopers. When the four people 
on the machine under the plaitform pulled the tobacco leaves from 
the stalk, they put them in clips holding a bundle of tobacco leaves 
~slitrtached to the conveyor chain. The clips were about 20 inches apart 
on plaintiff's side of the  conveyor ch~ain. They aliternated on the oppo- 
site side. A stick some 12 or 18 inches lower than the horizontal run 
of the conveyor chain was between i t  and the loopers. The loopers' 
work was done when the conveyor chain passed them on its horizontal 
run. 

This is plaintiff's testimony as to  how her injury occurred: "It had 
been raining. . . . The chain was in motion a t  the time. The chain 
rum fi~om the back to the front. I was looping. The duty of the loop- 
er is t o  take the tobacco out of the chain and put i t  on the stick. In 
doing that  I pull the tobacco from the clip. I wrap a thread around 
it. After I pull the tobacco and wrap the thread around it, I put i t  
on the stick. There is a holder for the &tick here, and another holdt~r 
back there. There is a forked stick arrangement t o  hold the tobacco 
so there mas a stick between me and {the chain. The holder is pro- 
vided for (the stick. I was pulling the rtobacco out of lthe clip, loop- 
ing i t  and then putting it  on this atick abouh in here. Then when the 
machine lurched, i t  kind of threw me off, over against the stick; I 
caught my finger, claught in the sprocket between the holder and the 
guard and there waisin't anything I could do t o  get i t  out without 
crushing it. This perforated sprocket which is admitted to be frotn 
a Silent Flame machine is the type of wheel in which I caught nlJr 
hand. M y  thumlb caught up in hare like this. Like this and see tha t  
the guard just covers half of it or maybe two-thirds." 
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Plaintiff at the time of her injury was 17 years old. She had been 
lwping tobacco on a tobacco ha.rvester or under a looping xshed 3 or 
4 years. She had worked on hhis tobacco harvester most of the surn- 
mer in 1955, when they were putting in tobacco, and wais familiar with 
its operation. She testified on cross-examination: "I pulled the bundles 
off wit11 my left hand and tied them with my right around the stick. 
. . . I was standing facing the chain and facing the tobacco as it  came 
toward me. . . . The tying thread was behind me. . . . The bundle of 
tobacco I was reaching for wm approximately where the paper bag 
is. When the machine lurched I fell up against the stick, and I got 
my finger caught there in the sprocket. The bundle of tobacco wasn't 
quite ten inches from it. . . . The tobacco was in the clip up against 
the guard on the sprocket. It jusk was. Ilt just had gotten to it. I 
was far enough back that  I could see the tobacco in this clip a t  the 
time I reached for it. I did see it. I could see the sprocket from 
where I was standing, bult I was watching the tobacco; I mean I 
had never noticed the sprocket close enough to notice that  i t  had 
holes in it. . . . If i t  had been a solid wheel or sprocket I never would 
have caught my finger, or if i t  had had a guard. It wlm not a solid 
sprocket, no sir. It did not have a guard all the way across it,. It did 
not have anything there to  keep me from seeing it. I understand the 
operation of that  conveyor chain moving over the sprocket. It is a 
simple operation. The lurch of the machine threw me off balance and 
my hand into the sprocket." 

When the tobacco harvester is in operation in a tobacco field, i t  
moves slowly. 

In substance these are pllaintiff's allegations of negligence: The 
Silent Flame Tobawo Harvester was negligently wnstructed in that  
i t  had a sprocket with holes large enough for n person's thumb to  be 
inserted therein and inadequakly guarded, that  the spmckd and 
guard were so constructed that  the imminent dangm therein was not 
readily observable and apprecilated by a reasonably prudent p e m n ,  
and constituted a concealed danger, which was the proximate cause 
of plaintiff's injuries. That such negligence of the manufaclturer, Long 
Manufacturing Company, Inc., was imputed t o  the seller, its co-de- 
fendant Farmville Implement Company. 

In C'ampo v. Scofield, 301 N.Y. 468, 9.5 N.E. 2d 802, the Court said,: 
"The cases estlablish that the manufaoturer of a machine or any 
other article, dangerous because of the way in which it functions, and 
patently so, owes to (those who use i t  a duty merely to  make it  free 
from latent defects and concealed dangers. Accordingly, if a remote 
user sues a manufacturer of an article for injuries suffered, he must 
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allege and prove the existence of a bartent defeclt or a danger not 
known to plaintiff or other users." The first sentence quoted from 
this New York case is quated by this Court in Kientz v. Cadton,  24.5 
N.C. 236, 241, 96 S.E. 2d 14, 18. 

In  the Campo 1). Scofield case, plaintiff working m his son's farm, 
wm engaged in feeding onions into an "onion topping" machine, when 
his hiands became aaught in revolving lsteel rollers and were bladly in- 
jured. He sued upon fhe theory that  lthe m~anufiactuw was negligent 
in not providing guards. The Court held ithat the complaint failed 
to  atate a cause of adion. The gist of the holding iis 6ha.k a manu- 
facturer is under no duty to p r o k t  the user against la d,anger which 
is perfeatly obvious. The Court said: "If a manufacturer dtoas every- 
thing necessary t o  make the machine function properly for the pur- 
pose for which it, is designed, if the machine is withouit any latent de- 
fect, and if iits functioning creates no dlanger or peril lthat is not 
known t'o the user, then ,the manufaoturer has satisfied the law's de- 
mands. We have not vet reached the state where a manufacturer is 
under the duty of inaking a machine accident proof or foolproof.'' 

In Y n u n  v. Allis-Chalmew Mfg. Co., 253 Wi~s. 558, 34 N.W. 2d 853, 
plaintiff. a farm hand, was injured when he slipped without negligence 
and fell so that his fingers were caught in the unguarded rollers of a 
pick-up hay haler manuftactured by lthe defendant. The m-upervisor of 
inspectoils for the Industerial Commission of Wisconoin testified for 
plaintiff that  in his opinion a hood type covering of the rollem similar 
to tha,t used on coinbines and harvmtms would have prevented plain- 
tiff'& accident. I n   versing la judgment for plaintiff, the Court said: 
"The respondent contends tbat  'The rule 'of law governing this case 
is that a manufaoturer of s produclt is liable to a user thereof who sus- 
tains inluries by reason of  the manufaoturer flailing to exercise reason- 
able care in the adoption of a safe plan or design, where such failure 
renders said product, imminently dangerous b life and limb when 
used in a mjanner and for a purpose for which it is manufaohred, 
whether the danger be opened or hidden.' The cases do not supp0l.t 
the respondent's rule. . . . We are forced t o  the conclusion that  the 
hay baler when used as intended was not a thing of danger. There is 
no basis in the record for a finding )that lthe respondent's injuries re- 
sulted from negligence of the manufacturer." 

In  Stevens 21. Allis-Chalmers Mfg.  Co., 151 Kan. 638, 100 P. 2d 
723, plaintiff, a fanner, was severely injured by coming in contact 
with a whirling middle universal joint in open and plain view between 
the t r aob r  and the combine and was not guarded, which was a part 
of a "take-off" shaft for  delivering power from a far111 tractor to a 
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small harvester-thrwher f~amiliarly known as a "combine." The Court 
said: "The two leading cases upon ithe liability of manufacturers for 
defeote which made the products dangerous are MacPherson v. Buiclc 
Notor  Co., 217 N. Y .  382,111 N.E. 1050, Ann. Gas. 1916C 440, L.R.A. 
1916F 696; and Huset v. J. I .  Case Threshing Mach. Co., 8 Cir., 120 
F. 865, 61 L.R.,4. 303. In the Buiclc Motor Co. case, supra, Mr.  Justice 
Cardozo wrote hhe opinion of the mlajority of the wur t  holding the 
defendant manufaciturer liable for injury caused by a defective auto- 
mobile wheel, which defendant could have di~scovered by proper in- 
spection. The difference between the Buiclc Motor Co. case and the 
cme a t  bar is, of oourse, thah in lthait case the pliaintiff did not know 
of the danger of ithe defective wheel. I n  Huset v. J. I .  Case Threshing 
Mach. Co., supra, i t  was alleged thak the manufaoturer had know- 
ingly covered up a defect in the machine and plainitiff was injured 
thereby. Judge Sanborn cmefully limits his holding t o  such a case,- 
thereby differing from the Buiclc Motor Co. case, sup~.a. Of course, 
the plaintiff in the Huset case did not have a chance to observe the 
defed or danger in the machine as plainkiff did in the instant case." 
The Kansas Supreme Court reversed la judgment for plaintiff with in- 
structions to  enter a judgment for the defendiants. Plaintiff in tlie 
cave here cites in his brief. and relies on the MacPherson v. Buick 
Xotor  Co. case. 

In Klentz v. Carlton, supra. plaintiff, an employee of Carlton, was 
injured when hie left foot went under the raised back pohion of a 
inower and came in contact with the rotating blade. Carlton bought 
the mower from Sears, Roebuck and Company. Plaintiff sued both. 
I n  affirming a judgment of involuntary nonsuiit entered againd tlie 
plaintiff in the trilal oou~t ,  the Cou1.t said in respect to the case against 
Sears, Roebuck and Company: "In our opinion 6he evidence is insuffi- 
cient to support #a finding that  this mower was an inherenitiy dangernus 
insitrumentality and tha t  Sears shlould have raa~sonably foreseen that  
injurious oonsecpences were probable if operat.ed by a person who 
was not himself a t  faullt. . . . The absence of the several alleged safety 
features was obvious, not latent. . . . Absent an express warranty, 
certainly no greater duty would rest upon the seller than upon the 
~nanufacturer of such a machine." 

I n  cases dealing with a m~anufacturer's liability for injuries to re- 
mote users, the courts hiave always dressed the duty of guarding 
against hidden defects and of giving ndice  of concealed dangers. 
Rosebrock 2;. General Electrzc Co., 236 N. Y .  227, 140 N.E. 571; 
MacPherson v. Buick Motor CO., 217 N. Y .  382, 111 N.E. 1050; 
Stntler v. George A. Ray J l f g .  Co., 195 N .  Y .  478, 88 N.E. 1063; 
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Jamieson v. Woodward & Lothrop, 247 F .  2d 23. As was said in 
Lane v. Ci ty  of  Lewiston, 91 Me. 292, 39 A. 999, "no one needs notice 
of what he already knows." 

Plaintiff was experienced in looping tobacco on a tobacco harvester, 
and had been working on the tobacco harvester on which she was 
injured most of lthe summer in 1955, when tobacco wm being pulled. 
There is no evidence of negligence in &he design or comtructicun of 
khe mlachine. Entirely lacking ie lthe wlightest evidence that the 
sprockets and conveyor chain on lthe platform of the tobacco harvester 
had a latenh defeat or  la danger concealed from plaintiff, or ithat they 
were in operation inherently dangeroue to her. She Mi f i ed  on cross- 
examinlation: "It was not a solid spmke t ,  no sir. It did not have a 
guard all the way across it. It did not hlave anything there to keep me 
from seeing it. I understand the operation of that conveyor chain mov- 
ing over the sprocket. I t  is a simple operation." Further, in our 
opinion, the evidence is insufficient t o  show that the defendants fore- 
saw or should reasonably have foreseen danger and injurious const.- 
quences to a looper on this tobacco harvester from a perforated 
sprocket with half of it or maybe two-t2hirds of it covered with a 
guard, and plainly visible, when the tobacco harvester was being 
used for its intended purpose. 

We find no evidence of negligence upon which a verdict for plain- 
tiff could be based. 

The appelbant assigns as error that lthe trial court refused to per- 
mit testimony before the jury that  later modelis of the Silent Flame 
Tobacco Harvester manufaotured by the Long Manufacturing a m -  
pany, Inc. had solid disc sprocket wheels. This evidence was offered 
for the avowed purpose of showing that  defendants were negligent on 
the particular occasion in controversy. It was properly excluded. 
Fanelty v. Jewelers, 230 N.C. 694, 55 S.E. 2d 493; Shelton v. R.R., 
193 N.C. 670, 139 S.E. 232; Aiken v. Mfg. Co., 146 N.C. 324, 59 S.E. 
696. 

In  Pontifex v. Sears, Roebuck & Co., 226 F .  2d 909, the Court said: 
"We do not think, however, thlat i t  clan be held to be negligence to sell 
an old model maahine nat equipped wikh a safety device of later 
models." To lthe same effect see Kientz v. Carlton, supra. 

The appellanlt further assigns as error the exclusion of testimony of 
Ada Grey Hlarris to the effed rthst her finger was injured in 1955 by 
being oaught, in some way not shown by the evidence, in a hole in 
a sprocket of a hbaom harvester having the same kind of sprocket 
and oonveyor chain m *he machine here, when she was looping tobacco. 
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Had such evidence been allowed it could not have affected our de- 
cision. 

The judgment of nonsuit below is 
Affirmed. 

IS THE MATTER O F  THE WILL O F  AMOS GASTON SMITH, DECEASED. 

(Filed 25 February, 1959.) 

1. D o w e r s  .3-- 
The wife of a devisee of the remainder interest in lands is not en- 

,titled to dower so long a s  the prior life estate created by testator re- 
mains in existence, and therefore the devisee may m v e y  his remainder, 
or it  may be conveyed by operaitton of law, during the existence of the 
life estate without the joinder of the devisee's wife, and such con- 
veyance divests the wife of the devisee of all claim to dower in the lands. 

2. Vendor and  Purchaser 5 19- 
Where a consent judgment obligates the life tenanlt and remainderman 

under a will to convey land% i h  t h e  caveator upon the payment of a sum 
stipulated, i t  is the duty of the life tenant and remainderman to p r e  
pare, esecute and tender a proper deed for delivery upon the payment 
of the sum stipulated, and since the  wife of the  remainderman has no 
dower interest in the lands, lthe fact that  she did not sign the consent 
judgment constitutes neither a justifiable nor a legal excuse for their 
failure to do so. But  even if the wife of the remainderman had a right 
of dower, the caveator would be entiitled to demand conveyance and 
hare the agreed purchase price abated to the extent of the value of her 
dower. 

3. ~udglllcllts 5 i7a- 
-4 consent judgment that propounders should execute and deliver to 

careator a deed to certain h n d s  upon payment by the caveator of the 
sum stipulated, does not constitute a transfer of title within the con- 
templation of G.S. 1-227 and G.S. 1-228, even though such judgment map 
be sufficient to support a n  order for specific performance in an action 
brought for that  purpose, and the judgment does not in itself entitle 
caveator to an order for possession. 

4. Contempt of Court Q 3- 
A breach of contract, even though i t  be embodied in a consent judg- 

ment, is not punishable for contempt under G.S. 5-8. 

APPEAL by propounders from Nettles, J., August Civil Term 1958 
of NECKLENBURG. This case as No. 255 was argued a t  the Fall Term 
1958 of this Court. 

Amos Gaston Smith, Isate of the counlty of Mecklenburg, died testate 
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on 25 January 1955. The last will and kstament of Ainus Gaston 
Smith, deceased, dated 9 November 1953, in pertinenlt part reads as 
follows: 

"ITEM TWO. I will and bequeath to my son, Tuttle Gaston Smith, 
the sum of One Dollar *. 

"ITEM THREE;  I will, devise and bequeath all of my property 
of every sort, kind, and description, both real and personal to 
my wife, Rena Goodman Smith, for and during her natural life. 

"ITEM FOUR. I will, devise and bequeath unto my son, Vernie 
Goodman (bhe said Vernie W m , a n ,  herein described, is my acltual 
son although he is known and described rus Vernie Gwdrntm), a v&d 
remainder in fee simple in and ito tall of my property of every $oh, 
kind and description, both real and personal * * *, subjeot to the life 
&ate of my said wife as set out in the preceding item." 

Vernie Goodman, who was named (as executor of the aforesaid will, 
filed the same for probate before ,the Clerk of rthe Superior Court of 
Mecklenburg County on 24 February 1955 'and the same was probated 
in common form, kt the time the oaveah wwas filed on 16 Octaber 1956, 
neither Vernie Goodman nor any ather person had qualified as exe- 
cutor of said will. 

The oaveator alleged that the execution of the said paper wrilting 
and the signature of the said Amos Gaiston Smith thereto were ob- 
t8ained by undue influence and (at the time of the puqmded execution 
of said paper writing .the said Amw Gaston Smith did not have sum- 
cient mental oapacity to make la will. 

When the caveat proceeding came on for hearing, the court entered 
the following judgment: 

"This sause coming on for trial and being heard before the Honor- 
able Zeb V. Nettles and a jury at the January 20, 1958 Regular A 
Term of the Superior Court of Mecklenburg County, upon ithe pro- 
pounders, Vernie Goodm~an land Mrs. Rensa Goodman Smith, having 
offered a will for probate before the Clerk of &he Superior Court of 
Mecklenburg County 'and upon a aaveat to said will having been 
filed by the caveator, Tuttle G~aston Smith, and lthe matter having 
been transferred \to the Civil I m e  Docket of %he Superior Court of 
Mecklenburg County upon the issue of devisavit vel non, and an imue 
having {been isubmittsd .to the jury land answered as fdlows: 

' 1. Is the paper writing dated November 9, 1953, propounded in 
this mather, and every part thereof, the last will and testament of 
Amos Gaston Smith? Answer: Yes.' 

"And i t  appearing to  &he court that (all of the p a h i s  interested 
in the estate of Amos Gaston Smith are before the wurt and have 
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personally appeared in open count and are over the age of 21 years; 
and it further 'appearing (to the court, and the wur t  finding a*s a fact 
that  the panties hereto, Mrs. Rena Goodman Smith and Vernie Good- 
man, as propounders, and Tutitle Gaston Smith, as caveator, have 
agreed upon la settlement of said estate of the decmed,  Amos Gaston 
Smith, and have agreed Ithat the property of Amos Gaston Smith, both 
real and personal, is t o  be distributed subject to the following terms 
and conditions; (Then follows eight paragraphs of the agreement as 
ito how the pemonal property of the hestator was to be divided, the 
amounts the propounders &all pay on the funeral expenses and hos- 
pital bills of lthe tastator, and the amounts the caveator shall pay. 
The paragraphs with respecit to the sale of the real estate, of which 
the testator died seized, to ithe oaveator for $3,500, are set out below.) 

"4. That  upon the paymenlt of the said $3,500 to the propounders 
herein, the said propounders, Mrs. Rena Goodman Smith and Vernie 
Goodman, shall exmute and deliver t o  the cavaaitor, Tuttle G&on 
Smith, a fee simple deed for all of their right, title, and interest in 
and to the real property of Amos Gaston Smith consisting of approxi- 
mately 49 acres, more or less * *. 

"7. That the terms of this agreement shall be complied with by 
all parties her& in not less thtan 60 days from the date hereof and 
not more than 90 days from the date hereof." 

The court lthen entered the following decrees: 
"It is therefore ordered, adjudged, and decreed th& the said paper 

writing identified as the last will and testlament of Amos Gaston 
Smikh be, and the same is hereby declared to be &he la& will and 
testament of the said Amos Gaston Smith. 

"It  is further ordered, adjudged and decreed that the parties her+ 
to, Rena Goodman Smith, Vernie Goodman, and Tuthle Gaston Smith 
be, and lthey are hereby dire& to wmply with the eight (8) enu- 
merated provisions of their agreement a~ heretofore lset out. 

"It is fuhher ordered, adjudged and decreed that  the said sum of 
$3,500 to  be paid to the propundens herein shall (be in the form of 
a certified or a bank cashier's check payable to Rena W m a n  Smith 
and Vernie Goodman, and that  said check shall be delivered Ito B. 
Kermilt Caldwell, attorney for isaid propounders and +hat lthe delivery 
of said sum of $3,500 and the execution and delivery of mid deed 
from the propounders to the caveator shall be a simultaneous trans- 
aotion. 

"It is further ordered, adjudged and decreed thart if said sum of 
$3,500 is not paid by Tuttle Gaston Smith bo the propounders as pro- 
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vided herein within ninety (90) days from the dfate of this judgment, 
then the propoundem &all not be required to  transfer said real prop- 
enty t o  the caveator, Tuttle Gaston Sn~ith." 

This judgment was consented to  by Rena Goodmtan Smith, Vernie 
Goodman, Tuttle G k o n  Smilth, and by the attorneys appearing for 
the respective parties. 

Tender of a certified check in the sum of $3,500 was made by the 
caveator to the aktorney for the propounders within the time fixed in 
the consent judgment, but the propounders failed and refused to pre- 
pare and tender a deed in accordance with the terms of said judg- 
ment. Whereupon, 'an order was issued bo show clause, if any, why 
the caveatfor, Tu;ttle Gmton Smith, should not be given possemion of 
the lands in ~on~troversy and why the propounders should not be at- 
tached for contempt. 

At the hearing on the order to show cause, the respeative partics 
submitted various affidavits and letters from which the court found 
the pertinent faat8 and rendered judgment as  set forth below: 

l l + * +  )that bhe caveatom (sic) tendered to the propounders and 

their atltorney, B. Kermit Caldwell, a certified check in the amount 
of $3,500 within the 90 days provided in {the said judgment and have 
agreed that  they will #accept a deed without wamanty to the said 
lands from the propounders; (that the propounders have failed and 
refused to convey their right, title and interest in said property as 
ordered *. 

"Now, therefore, ilt is ordered, adjudged and decreed that the rav- 
eators (sic) shall place in the hands of the Clerk of the Superior 
Court of Mecklenburg County, North Carolina, certified funds in 
(the amount of $3,500 ;to be held by him until such time as propound- 
ers shall deliver t o  Tuttle Smith a deed as direclted in the judgment 
of January 30, 1955. If the propoundtw shall deliver such deed to the 
said Tuttle Gaston Smilth, as directed in the order of January 20, 
1958, then the Clerk of the Superior Court of Mecklenburg County 
is ordered to pay t o  the propoundens the 'said $3,500; and 

"It is further ordered that  the propoundem shall vaoate the said 
49% acres of land, and that  the oaveatjors (sic) shall be placed in pos- 
session of same; * * 

"And i t  is further found that the propounder, Rena Goodman Smith, 
ie in contempt of this court, in thah she hlas wilfully failed and re- 
f w d  to  (perform khose acts and things directed in the judgment of 
hhis court dated January 20, 1958, in thlat she hats Pailed and refused 
ko earmute a deed to TuMe Gaston. Smith of [all her righk, kitde and 
interest in the 49% acres of land of the &ate of Amos Gaston Smith; 
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that  the court reserves, for the time being, judgment for this con- 
tempt of court. 

"And i t  is further found tha t  the propounder, Vernie Goodm'an, is 
now out of the Stake of North Carolina and is therefore not subject 
to the orders of lthis wurt." 

From the judgment entered the propoundem appeal, assigning error. 

C. M. Llewellp, M. B. Sherrin, Jr., for propounders. 
Payne & Hedrick for caveator. 

DENNY, J. The propounders' first exception and assignme& of 
error is to the finding of fact that, the caveator tendered to the pro- 
pounders and ltheir attorney a certified check in the sum of $3,500 
within the 90 days tm provided in the wnsellit judgmenrt; tha t  the 
caveator has agreed to accept a deed wiithouh warpanty to  the said 
lands from the propounders; tha t  the propounders have failed and 
refused t o  convey itheir right, title and inkeraslt in the property in 
controversy as directed in said judgment. 

The propounder appellanlts do not conitend that the caveator failed 
to tender the $3,500 within rthe time required by the term of the con- 
sent judgment, but they contend tha t  since their attorney refused to 
prepare a deed in accordlance wirth the provieions of the agreement 
set out in the judgment, on the ground that  he did not reprment the 
wife of Vernie Goodman, who was not a party to the oonsnt  judg- 
menlt, and thak since Tuttle Ga+slton Smith thereafter presented a 
warranlty deed for the propounders to sign, that  hhe tender was there- 
by made conditional. We do nolt s o  construe the conhact. It was the 
legal duty of the propounders to hiave a deed to all !their right, title 
and interest in the lands in controversy prepared, executed and ready 
for delivery to  the oaveator when he tendered the cex%ified check for 
$3,500, in accordance with the requirements of the wnsent judgment. 
It was agreed that  the tender of the certified check 'and the delivery 
of the deed would be a simu1taney)us t ransaohn.  

The fact that  lthe propounders refused to prepare a deed LU called 
for in the agreement and incorporated in the consent judgment, be- 
cause the wife of Vernie Goodman did not sign the consenit judgment, 
mnstitutss neither a jusltifiable nor a legal excuse for their failure 
t o  prepare, execu.tk and tender a proper deed. Bethel1 v. McKinney, 
164 N.C. 71, 80 S.E. 162. 

The vested remlainder which Vernie Goodman hais in the Ilands in 
mnltroversy, under the provisions of the last will and testament of 
Amos G&n Smith, is not tsubjeclt to dower iw long as the life &ate 
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in the lands held by Rena Goodman Smith, his mother, remains in 
existence. Weir v. Humphries, 39 N.C. 264; R o ~ s ~ ~ T  v. Royster, Gl 
N.C. 226; Houston v. Smith, 88 N.C. 312; Redding v. Vogt, 140 N.C. 
562, 53 S.E. 337, 6 Ann. Cas. 312; Thomas v. Bunch, 158 N.C. 17.5, 
73 S.E. 899; 17A Am. ,Jur., Dower, section 52, page 321. Therefore, a 
hueband may convey his reversion or rem'ainder eiither personally or 
i t  may be conveyed by opera~tion of law, during the existence or con- 
tinuance of an wtake f'or life, without the joinder of his wife, and his 
wife thereby lases all claim to dower therein. Geldhauser v. Schulz, 
93 N.J. Eq., 449, 116 A 791, 21 A.L.R. 1070, and 28 C.J.S., Dower, 
section 27, page 88, et seq. 

Even if the wife of Vernie Goodman had a righrt of dower in the 
remainder vested in her hwband and should refuse to join in the 
deed required by the term8 of the conlsent judgrnenrt, the caveator, 
Tuttle Gaston Smith, under an appropriate order for specific per- 
formance on the part of the propounders, would be entitled to  have 
the agreed purchlase price abated to the extenh of the value of Vernie 
Goodman's wife's dower. Bethel1 v. McKinney, supra. 

The findings of fa& ko which the propounders excepted are sup- 
ported by competent evidence and the assignment of error directed 
thereto is overruled. 

The second wignmenlt of error is directed t o  the conclusion of law 
by the court below tbart the caveator ie entitled to the possession of 
the premises in dispute. 

I n  our opinion, the oonsent judgment is not sufficient to conetitute 
a transfer of title within the contemplation of G.S. 1-227 and G.S. 
1-228, and we so hold. Morris v. White, 96 N.C. 91, 2 S.E. 254; Ski,t- 
ner v. Terry, 134 N.C. 305, 46 S.E. 517; Evans v. Brendle, 173 N.C. 
149, 91 S.E. 723. Even so, the consent judgment, upon the facts found 
by the oourt below, is sufficimt to support an order for specific per- 
formance in an aotion brought for thart purpose. Combes v. Adams, 1.30 
N.C. 64, 63 S.E. 186; Harper v. Battle, 180 N.C. 375, 104 S.E. 658, 
20 A.L.R. 337; Knott 11. Cutler, 224 N.C. 427, 31 S.E. 2d 359. 

The third and final assignment of a m r  is Ito the conclmion of law 
that  the propounder Rena Goodman Smith is in contempt of court 
and the entry of judgmenlt t o  tha t  e f f d .  

We construe the consent judgmenh enltered on 20 January 1958 with 
respect t o  the settlement of the estate of Amos Gadon Smith to be 
nothing more (than a contract between the propounders on the one 
h m d  and the oaverutor on the other. The t e r m  of the agreemenh, in- 
corporated in the oansent judgment, with rthe approval of the court, 
required Ren'a Gaod~nan Smith and Vernie Goodman to  convey all 
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their right, ,ti.tle and interest, in fee simple, in the real estate of which 
Amos Gaston Smith died seized, to Tuttle GasYtoll Smith: provided, 
Tuttle G b n  Smith tendered to  the (attorney for lthe propounders, 
within 90 days from 20 January 1958, a certified oheck payable to 
Rena Goodman Smith and Vernie Goodman in the sum of $3,500. 
However, if such check was not so tendered, the propounders were 
nat cto be obligated to so convey their right, title and in.ter-t in the 
mid lands. 

A breach of contract is not punishable for contempt under G.S. 5-8. 
Holden v.  Holden, 245 N.C. 1, 95 S.E. 2d 118; Luther v .  Luther, 234 
N.C. 429, 67 S.E. 2d 345; Brown v.  Brown. 224 N.C. 556, 31 S.E. 2d 
529; Davis v .  Davis, 213 N.C. 537, 196 S.E. 819. 

The order below, insofar m i t  directs ithat Tutrtle Gaston Smith 
be put in poseasion of the lands in controversy, and so much thereof 
ais holds Rena Goodman Smith to be in contempt of court, is 

Reversed. 

OLYDE McPHERSON AND C. B. MOORE v. T H E  CITY COUNCIL O F  T H E  
OITY O F  BURLINGTON, N. C. ; T H E  CITY O F  BURLINGTON, N. C. ; 
H. C. POLLARD, MAYOR AND MEMBER O F  THE CITY COUNCIL OF THE CITY 
OF BURLINGTON, N. C.;  A. A. ALWON, MAYOR PRO T E M  AXD MEMBER O F  

THE CITY COUNCIL OF THE CITY OF BURLINGTON, N. C.; ALLEN B. CAM- 
MACK, MEMBER OF THE CITY COUNCIL OF THE CITY OF BURLINGTON, N. C.; 
PAUL J. ORAIG, MEMBER OF THE CITY COUNCIL OF THE CITY OF BURLING- 
TON, N. C.; AND WILLIBM LELOUDIS, MEMBER OF THE CITY COUNCIL 
OF THE CITY OF BURLINGTOS, N. C.;  ASD THE CITY O F  BURLINGTON, 
N. C. 

(Filed 25 February, 1959.) 

1. Pleadings 8 17- 
A demurrer for failure of the  complaint to s ta te  a cause of action is  

properly orerruled when tjhe demurrer does not point ou't any defect 
in  ,the complaint which would entitle clefendants to a dismissal of the  
action. 

2. Elections 8 2- 
I t  is the  duty of a registrar to administer the  oath prescribed by law 

to electors before registering them, but  his failure to perform his duty 
in this respect will not deprive the elector of his right to vote o r  render 
his vote void af ter  i t  has  been cast. 

3. Elections 8 8- 
The  certificate of the  County Board of Elections is  prima fac ie  evi- 
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dence of the correctness of the count and stands unless rebutted by 
proper and competent evidence. 

4. Elections & 
The fact that neither the registrar nor the person appoin'ted for one 

day in his stead are residents of the area in which the annexation elec- 
tion is held, does not. prevent them from being at l a s t  de fact0 regis- 
trars, and in the absence of any evidence that the resulmt of the election 
was affected by such irregularities, it is insumcient ground to roid the 
election or any votes cost by persons registered by them. 

APPEAL by defendants from Sinlc, Emergencg Judge, July Civil 
Term 1958 of ALAMANCE. This caise as No. 740 was argued a t  the Fall 
Term 1958 of this Court. 

This is an action to have an annexation elmtion which carried by 
a majority of 24 votes declared invalid and void. 

The complaint alleges numerous alleged irregularities in the an- 
nex&tion eleation held on 16 April 1957. The pertinent allegationrs of 
the oomplaint may be iaunmarized as follows: (1) That  the election 
was not conducted in the area ho be annexed; (2) that  all votes cast 
were invalid because a person not appoinlted judge acted in place of 
the judge officially appointed; (3)  that four pensons ineligible to vote 
voted and one person eligible to vote wm unlawfully prevented from 
voting; (4) that all persons who voted, whether eligible or not, were 
not qualified to vote because they were not properly regidered for 
the reason that: (a )  some of them were registered by a registrar who 
was not la resident of the area to be annexed and therefore not a voter 
therein; (b)  he was not appointed a t  an official meeting; (c) the 
rast of them were registered by a person who wais not officially ap- 
pointed registrar md who was not la rmident of the area to be annexed 
and therefore not a voter therein. (5) Although not alleged in the 
complaint, the plaintiffs introduced evidence to %he effecit that  some 
of the voters were not given any oath at the time of their registra- 
tion, and the others took the oath wikhouh the use of a Bible. 

There was no evidence introduced in suppoh of lthe allegatiori~ 
summarized as ( I ) ,  (2) ,  and (3) above. 

The evidence tends to show thah on 28 February 1957 the County 
Board of Eledions appointed Coley R. Mann registrar for the elec- 
tion to be held on 16 April 1957, which election was to determine 
whether or not the described area known m Grabur Heighk should 
be annexed as a p a h  of ithe City of Burlington, and that Leo Rice and 
C. H McPherson were appointed as judges of said election. The evi- 
dence diecloses that Leo Rice declined 60 serve and that,  upon recom- 
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mendation of Coley R. Mann, the Chairman of the County Board of 
Elections appointed John W. Hockaday to serve in his place. 

The evidence further diecloses tha t  on the first day the books were 
open for registration for the election ho be held on 16 April 1957, Goley 
R. Mlann was aoting as registnar of another eleation in the North 
Graham precinot; thlart the Chairman of the County Board of Elec- 
tions appointed Mr6. Carlwley Mann Ivey, daughter of Coley R. 
Mann, to act as registrar on that  day;  t h d  North Graham precinct 
condituted a major pontion of the area to be annexed, and from that  
area 277 persons out of a tchal of 345 who regisltered for the election 
resided in the North Graham precinct, the other 68 residing in the 
area proposed t o  be annexed came from the South Graham and South 
Burlingtun precinclts. 

I t  is admitted that Mrs. Ivey did not administer the oath to those 
she registered. The evidence further ltends to &hour that &ley R. Mann 
is the regular registrar in North Graham precinct and has been for 
many years; that  he was 'sworn in ais &he regktrar for the special 
annexation eleotion held on 16 April 1957 and acted as such and that  
he administered the required oath to those he registered hut did not 
use a Bible. 

&ley R.  Mann as registrar, and John W. Hockaday and C. H. Mc- 
Pherson (as judges, certified in their official return, over their signa- 
tures, to  the County Board of Elections, that  171 vobs  were cabt 
in the election for {the extension of the corporate limit~s of the City 
of Burlington, and 147 votes were cast against such extension. Like- 
wise, the certificate of the County Board of Election&, slmving its 
oanvass of the results as set out in the centificate of the registrar and 
judges of said elecltion, was alm admitted in evidence. 

The defendanb' motion for nonsuit art the close of plaintiffs' evi- 
dence was denied. Motion was renewed a t  the close of all the evidence 
and again denied. 

After all lthe evidence was in, the respective parties agreed that  
the case might be withdrawn from the jury and the following issue 
answered by the judge: "Was the eleotsion held on April 16, 1957, upon 
the question of whether the Grabur Heights area described in the 
c'omplaint should be annexed t o  the City of Burlington, invalid as 
alleged in the complaint? Answer: Yes." 

Based on the foregoing issue and the answer thereto, the court en- 
tered judgment to the effect thart the election held on 16 April 1957 
was null and void and that the defendants are restrained and enjoin- 
ed from giving effeck t o  said eleotion. 

The defendants appeal, amigning error. 
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W .  D. Mndry,  W .  L. Shoffner. H .  Clay Hemrick for defendant, ap- 
pellants. 

N o  counsel contra. 

DENNY, J. The appellttnts' fimt assignment of error is to the fail- 
ure of the court below to sustain their demurrer ore tenus on the 
ground that the complaint does not &ate a cause of action. 

The demurrer inbterposed in the court below was properly over- 
ruled. It fails Ito goint out any defect in the compllaint which would 
entitle the defendlants to a dismissal of the aation. Ledwell v. Proctor, 
221 N.C. 161, 19 S.E. 2d 234; McIntosh, Nonth Carolina Practice and 
Procedure, 2nd Ed., Volulne 1, Demurrer, section 1195, page 654. Cf. 
Garner v. Newport, 246 N.C. 449, 98 S.E. 2d 505. 

The third wsignment of error is direlrted to the failure of the court 
below t o  sustain their motion for judgment as of nonsuit ah the close 
of all the evidence. 

We note that the court below in denying the motion for judgment 
as  of nonsuit, dated:  "The count is of the opinion there is no qualifi- 
cation where there is no oath administered * * * except the form 
prescribed by statute without the use of a Bible." 

It is the duty of a registrar t o  administer the oaith prescribed by law 
to  electors before regidering them, but his failure \to perform his duty 
in this respect will not deprive the elector of his right to  vote or ren- 
der his vote void after it has been cast. Quinn v. Lattimore, 120 N.C. 
426, 26 S.E. 638, 58 Am. St. Rep. 797; Gibson v. Commissioners, 163 
N.C. 510, 79 S.E. 976; Woodall v. Highway Commission, 176 N.C. 
377, 97 S.E. 226; Davis v .  Bd.  of Education, 186 N.C. 227, 119 S.E. 
372; Plott v. Commissioners, 187 N.C. 125, 121 S.E. 190; Glenn v. 
Culbreth. 197 N.C. 675, 150 S.E. 332. 

I n  Gibson v. Commissioners, supra, it is said: (' * * a statute pre- 
scribing the powers and duties of registration officers should not be so 
construed as to  make the right ito vote by registered voters depend 
upon a strict observance of the registrars of all the minute directions 
of the strttute in prepari'ng the voting list, and lthus render the con- 
stitutional right of sufferage liable to  be defeated, without the fault 
of the elector, by fraud, claprice, ignorance, or negligence of the regis- 
trars * * ' . A constitutional or statutory provision that  no one shall 
be entitled to register without first taking an oath to support &he Con- 
stitution of the State and that of the United States is directed to  reg- 
istrars, and to  them alone; and if they through inadvertence register 
a qualified voter, who ir  entitled to register and vote without admin- 
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istering the prescribed oahh to him, he cannot be deprived of his right 
t o  vote through this negligence of the officers." 

I n  the case of Quinn v. Lattimore, supra, the Court said: "It ap- 
pears that  a number of persons were regishered by other persons lthan 
the regularly appoinlted registrars; in one instance, by the son of the 
registrar in the absence of his father; and in another case by Wil- 
liams, lthe register of deeds, with whom the registrar had leflt the 
registration books. These registrations were irregularly made and 
might have been rejeoted and erased by the registrars. But i t  would 
not have been fair for them to have done thiis without notifying the 
parties, so registered, in time for them to have registered again. But 
instead of their doing this, they retained these names on their books, 
which they and )the judges of elecction used on the day of election, 
thereby ratifying and approving these regilstrations. And i t  would 
now be a fraud on the electors, m well as on the parties for whom 
they voted and also upon the State, to reject these votes for this 
irregularity. These votes cannot be rejected for this reason. * * * 

"A vote received and deposited by the judges of eleotion is presumed 
to be a legal vote, although the voter may not have complied with 
the requirements of the regiatnation law; and i t  then devolves 
upon the party contesting t o  show thlat i t  was an illegal vote, and 
this cannot 'be shown by showing that  the registration law had not 
been complied with. Pain on Eleotions, sec. 360. A party offering to 
vote without registration may be refused this right by the judges 
for not complying with the regidration law. But, if the party is al- 
lowed to vote and his vote is received and deposilted, the vote will not 
n f t~nvards  be held to be illegal, if he is otherwise qualified to vote. 
Y X *  iind where a voter has registered, but the registration books 
show that  he had not complied with all ithe minutiae of the registra- 
tion law, his vote will not be rejected. * * " If a voter is registered 
in one township, he has no right t~o register and vote in another. But 
if lie is allowed to do so, his vote received and counted, and he is 
otherwise qulalified, and votes a t  no other place, his vote should not 
he thrown out on that  account. * * * Lt is the right, of parties to have 
the fairness of elections inquired in60 for the protection of honest 
electors. But such legislation is not to  be regarded as hostile t o  the 
right of a free exercise of the right of franchise, and should receive 
3uch construction by the oourts as will be conducive to a full and 
fair expression of the will of the qualified voters. * * * " 

Likewise, in the case of Woodall v. Highway Commission, supra, 
t h ~ s  Court quoted wilt11 approval from McCrary on Eleotions (3rd 
Ed.), section 216, page 143, the following: "In the courts of the coun- 
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try the ruling has been uniform, and the validity of the acts of offi- 
cers of election, who are such de facto only, so far as they affeot third 
persons and the public, is nowhere questioned. The dootrine that  whole 
communities of electors may be disfranchised * * * because one or 
more of the judges of election have not been duly sworn, or were not 
duly chosen, or do not possess all the qualifications requisite for the  
office, finds no support in the decisions of our judicial tribunals." 

I n  McQuillin, Municipal Corporations, 2nd Ed., Volume 3, section 
12.10, page 76, et seq., i t  is said: " * * * laws merely regulating lthe 
manner of conducting an election are usually regarded as directory, 
and hence a departure from the mode prescribed will not ordinlarily 
vitiarte the election. But  whether or not the provisions are mandatory 
or directory, the rule usually applied is that  mere informalities or 
irregularities in an election which do not affect the result will not in- 
validate it, for the wurts  prefer to givt! effect to  .the popular will 
whenever possible," ciiting S. v. Nicholson, 102 N.C. 465, 9 S.E. 545. 

There is nothing in the evidence adduced in the trial below to sup- 
port the view that any person voted in the election involved in this 
controversy who was not enititled to vote therein, or that  any person 
was prevented from voting, by reason of any act complained of by 
these plaintiffs, who was entitled to  vote. 

No challenge on any ground was lodged against any of the 345 
persons who registered for this elwtion, either on challenge day or on 
the day of the election. 

Moreover, when Coley R. Mann, who was acting as registrar, and 
John W. Hockadlay and C. H. McPhemon, who were acting as judges 
of the elecltion, counted the ballots cmt  and decltared the results there- 
of by certificate to the County Board of Elecltions, such declaration 
is prima facie evidence of the corrootness of the count until rebutted 
by proper and wmpetent evidence. Quinn v. Lattimore, supra. 

Due to the confli~t in the official duties of Coley R.  Mann as ithe 
regular registrar of the North Graham precinct and as registrar of 
the area involved in the special annexation election, his daughter, 
Mrs. Ivey, wm appoinbd registrar for one day by the Chairman of 
the County Board of Eleotions. G.S. 163-17. Neither Mrs. Ivey nor 
her father resided in the area in which the annexation election was 
held; nevertheless, i t  would seem that  they were a t  least de facto 
registrars during the time they served as such, and in the absence of 
any evidence that the result of the eleotion was affected thereby, itheir 
appointments will be deemed irregularities but insufficient t o  void 
the election. WoodaU v. Highway Contmission, supra. 

We quote with approval whah Adams, J., speaking for this Court, 
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said with resped t o  irregularities in the holding of elections in the 
case of Plott v. Commissioners, supra: "While the alleged irregulari- 
ties do not vitiate the election they fairly illustrate the spirit of in- 
difference which characterizes the methods often adopted in the regis- 
t~a t i on  of voters. These lax methods, sometimes annoying, are always 
t o  be regretted and discouraged. We again refer to  them for the pur- 
p e  of emphasizing the importance of respecting the various statutes 
defining the qualification of voters, the prerequisites of registration, 
and the duty of regi,strars." 

The foregoing admonition applies with equal force to  county boards 
of election. 

The judgment entered below is set aside and the ruling on motion 
for judgment as of nonsuit is 

Reversed. 

i:KOVFR C .  M A T H E S P .  A D N I K I ~  rltarl OR o~ THE ESTAI E OF .J( )HNNY 
JIATHENT, DECEASED V. {STONECUTTER m r m  CORPORATION 

A 3 U  

t'T.TDF: ERWIN.  ADVISISTRA'IOR OF ? H E  E ~ T A ~ I F  OF ALBERT S.\SFORI) 
ERWIN,  v. STOSECI*TTER JIIT,I,S C'ORPORATIOS. 

(Filed 25 February, 1959.) 

Segligence 8 b 
It is not negligence per se for the owner of land to maintain a pnn& 

pool, lake or reservoir thereon. 

Negligence 5 4& 
Where the owner of land has Iinowledge, actual or constructive, that 

children of tender years a re  in the habit of playing on his premises, it 
becomes his duty to exercise ordinary care to provide reasonably ade- 
quate protection against their injury, the standard of care being that 
care which a man of ordinary prudence mould esercise under such 
circumstances. 

Same- 
The owner of land, even though he has knowledge that children of 

tender years are  in the habit of playing thereon, is not under duty to 
render trespass by them impossible, but is required to take only such 
precautions, by way of erecting guards, fences or other means, a s  are  
reasonably sufficient to prevent trespassing by them, and he n ~ a y  not 
be held liable a s  a n  insurer of their safety. 

Sam- Evidence held insufficient t o  show negligent failure of owner 
of land t o  exercise due  care t o  prevent injury to trespassing children. 

Evidence tending to show that defendant maintained in good condi- 
tion, around a r e s e ~ o i r  On its premises, a metal fence of small mesh. 
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topped by strands of barbed wire, some seven feet high in all, that a 
hole found under the fence was closed prior to the injury, and t h a t  
trespassers a t  the reservoir could not be readily seen by defendant's em- 
ployees, is held insufficient to be submi'tted to the jury in a n  action t o  
recover for the wrongful deaths of two children, nine and ten years of 
age, found drowned in the reservoir, notwithstanding evidence that  
children habitually played a t  the reservoir, that vines had been per- 
mitted to grow on the fence and that  trees had been allowed to s tand 
near it. 

5. Appeal and Error 8 41- 
The exclusion of evidence will not be held prejudkial on appeal from 

judgment a s  of nonsuit when the excluded evidence is merely cumula- 
tive and could not have affected the decision. 

WIN~ORNE,  C. J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff's from Hzukins, J., a t  September Term, 1958, of 
RUTHERFORD. 

These actions were instituted for the alleged wrongful deaths on 
22 May, 1957, of plaintiffs' intestates, Johnny Matheny and Albert 
Sanford Erwin, children ten and nine years of age, respectively. The 
actions were consolidlated for trial. 

The stipulation and plaintiffs' evidence tend to show the following 
facts: 

The plaintiffs' intestates came to their deaths by drowning in an 
industrial reservoir loclated on defendant's property. The reservoir 
is near Dallas and Oak Streets in the town of Stindale. Defendant 
has industrial buildings facing two sides of the reservoir. These build- 
ings have vents (no windows) toward the reservoir. Defendant's 
office is some distance away. Duke Power Company owns property 
on ithe third approach to the reservoir and hlas transformers ithereon 
enclosed by a fence. On the fourth approach are dwellings fronking 
on Dallas Street. The reservoir is about 100 feet to the rear of these 
dwellings. Beyond the Duke Power Company property is a church 
and church property, including a recreation hall. A public school is 
nearby. 

 he reservoir is of concrete. The ends are perpendicular and ithe 
sides slope a t  an angle of 45 degrees. The water level is about three 
to four feet below the top or ground level of the reservoir. The water 
is murky, slimy, and has boards land debris floating thereon. The bot- 
tom is covered with boxes, limbs and debris. There 'are fish, frogs and 
tadpoles in the reservoir. The sides, both above and below the water 
level, are alick land slimy. Once in ;the water, a person cannot get out 
without assistance. 
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The reservoir is enclosed with a steel mesh fence six feet high on 
metal posts. The fence is about six Ito @even feet from the edge of the 
reservoir. On top of the fence are three strands of barbed wire on 
steel arms a t  an  angle inward. The overall heightt of the fence is 
seven feet. The mesh of the fence is such that  fingers may be inserted 
therein, but is not large enough to  admit a hand or foot. The fence 
has no gate and completely encloses the reservoir. The fence is in 
good condition. 

The fence is covered with honeysuckle vines, and at one place there 
is a grape vine. At hwo p i n k  ithere are trees or saplings, about three 
inches in circumference, inside the fence, with limbs extending through 
and over the fence. At a point near one of these trees a fence of Duke 
Power Company, about three t o  four feet high, connects with or comes 
near to  the reservoir fence. Inside the reservoir enclosure weeds, grass, 
briars and vines cover the ground arbouk knee deep and grow down to 
the edge of the reservoir. 

The fence, enclosure and reservoir were generally in the condition 
described for many years prior to 22 Miay, 1957. 

Children going to land from the recreation hfall and school took a 
"short cut" as evidenced by a path in the grass within 100 feet of 
the reservoir. For many years, in the spring and summer children 
frequented the reservoir t o  fish, catch frogs and itadpoles, swim and 
play. This continued up to 22 May, 1957. They usufally gained ad- 
mission by climbing to the top of the Duke Power Company fence 
and from there to the top of the reservoir fence, with the assistance 
of vines and l imb .  A path was worn in the grass up to  this point in 
6he reservoir fence, and the vines on the fence were worn. Occasion- 
ally the fence was scaled a t  a point where the other tree was located. 
On other occasions entrance was made under the fence a t  still another 
point. Entrance was mtade between the wire and planking below the  
fence. One person would prass the wire upward and mide while another 
crawled under. It was possible for a person t o  get under the fence 
unassisted. It wais prefe~able t o  go over the fence because "you 
wouldn't tear your clothes as easy." At another point there was a 
hole under thefence previously, but i t  was up" before May, 
1957. 

A b w t  eleven years prior to May, 1957, an official of defendant 
corporation was notified #at boys were fishing in the reservoir. 

I t  does not appear from the evidence how or under what circum- 
staances plaintiffs' intestates entered the reservoir. They lived about 
two and one-half blocks away and their bodies were found submerged 
in the reservoir. 
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The instant actions were instituted upon the theory tha t  plaintiffs' 
intestates were drowned beclause of the actionable negligence of de- 
fendant in mainltaining an attractive nuisance tha t  lured these and 
other children, t o  the aotual or constructive knowledge of defendant, 
and in failing t o  remove vines and treas from ;the fence, rid the en- 
closure of vines, briars and weeds, and drain and clear the pool. 

When plaintiffs rested their oases, defendant moved Por judgment 
as in oase of nonsuit. The motion was allowed. From the judgment 
predioakd on this ruling, plaintiffs appealed, t~ssigning errors. 

Hamrick & Hamrick for plaintiffs, appellants. 
Harkins, Van Winkle, Walton & Ruck and Hamrick & Jones for 

defendant, appellee. 

MOORE, J. "The overwhelming weight of authority in this country 
is to the effect tha t  ponds, pools, lakes, s t ream,  reservoirs, and other 
bodiss of water, do not per se con~ti tute  attractive nuisances. 56 Am. 
Jur., W(ater, Section 436, p. 850. 'The ahtractive nuisance doctrine gen- 
erally is not applicable t o  bodies of water, artificilal as well as natural, 
in the absence of some unusual condition or artificial feature other 
than the mere water and its location,' 65 C.J.S., Negligence, Sec. 29 
(12) j ,  p. 475. It is, therefore, not negligence per se 60 maintain (even) 
an unenclosed pond, pml, lake, or reservoir on one's premises." Fitch 
v. Selwgn Village, 234 N.C. 632, 68 S.E. 2d 255, and cases there cited. 
This principle was quoted with approval in Stribbling v. Lamm, 239 
N.C. 529, 80 S.E. 2d 270. 

A person has the right t o  maintain even an unenclosed pond or pool 
on his premises, and i t  is not negligence per se t o  do so. "When, how- 
ever, he exercises this right and children of tender years are attracked 
thereto and it  becomes a common resort of persons of tender years 
to which they go to play, and it  appears that  the owner knows or 
by the exercise of ordinary care ehould know that  i t  is being so used, 
then it becomes his duty to  exercise ordinary care to  provide reason- 
ably adequate protection against injury. Failure so to  do constitutes 
an act of negligence. Proximate cause is for the jury." Barlow v. 
Gurney, 224 N.C. 223, 29 S.E. 2d 681, and cases there cited. 

The most satisfactory theory as applied to cases such as the one 
under consideration is that  the landowner's liability rests upon the 
general legal standard of social conduct, i.e., due care under the cir- 
cumstances. The owner or oocupier of land must use such care as a 
mian of ordinary prudence would use under the circumstances to prc- 
vent injury to others because of the dangerous condition of his premi- 
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sas when such condition is known, or ~hould have been known, ito 
him, and may be remedied and guarded against readily with reawn- 
able m t ,  when *he presence of other persons and their exposure to 
such hunt m&y be reason'ably anticipruted. 26 N.C.L. Rev., 228, and 
c a m  there cited. 

No one is an insurer of the safety of children merely because he 
is the owner of places that may appeal ,to their youthful fancies. It 
is required only that  he take reasonable precautions to prevent injury 
to them. He is not lbound t o  make a trespass by or injury to children 
impossible. All that  is required of him is to take 8uch preaautions, by 
way of ereding guards, providing fences or furnishing other means, 
as are reasonably sufficient to prevent trespmsing by children. He 
need not take precautions against every aonceiva'ble dlanger to which 
an irrepressible spirit of adventure may lead a child. There is no 
duty to  take precautions where 60 do so would be impracrticable or un- 
rwoneble. The duty to safeguard against the danger is subject Ito 
the qualification thlrut i t  can be done without serious inconvenience 
and without great expense ko the owner. 38 Am. Jur. Negligence, Sec. 
147, p. 812. 

McMillin v. Stockyards, 179 Ky. 140, 200 S.W. 328, is a case in 
point. The defendanlt maintained a cattle dip containing water and 
chemicals. The dip waa enclosed by 'a solid fence, but the gate there- 
to was sometimes left open. A six-year old boy entered through the 
open gate and came to his deahh by falling into the dip. Boys in the 
ne igh~borhd habitually played around the dip but were ordered 
away when seen there. There was judgmenlt for the defendant. Speak- 
ing to the subject the Court said: "The owner need not keep gates 
that are on his inclosed premises continually locked, and need not 
build his fence so high that no person can climb over i t ;  nor is he 
required lto have servants continually on the lookout for trespassing 
children, He need only exercise remon'able oare, considering all of 
the surrounding conditions and oircumstances. . . ." 

Plaintiffs cite Starling v. Cotton Mills, 168 N.C. 229, 84 S.E. 2d 
388, and Price v. Water Co., 50 P. 450, in support of their position. 
Butt in the former case defendant had allowed i b  fence to rot in 
places with openings large enough to  admilt khe passage of children; 
and in the lather ease there was a kind of stile over the fence. 

I n  the instant case the defendant erected a reasonable safeguard- 
a metal fence of small mesh, topped by three strand8 of barbed wire 
-in all seven feet high. There was no gate. The fence was kept in 
good condihion. It wim difficult to  furrow under and to climb over. A 
hole found under the fence was "partched up" before the time in ques- 
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tion. There were no windows in defendant's buildings faoing the reser- 
voir. The office was some dlirstance away. Trespassers at the reservoir 
oould not be readily seen by defendant's employees. Defendant was 
under no duty Ito place a wlsltchman at the reservoir or to keep the 
enclosure within the fence as befits a lawn. We tihink rthe trial court 
was correct in granting the motions for judgment as in case of nonsuit. 

The appelltrnts' brief 'brings forward a number of !assignments of 
e m r  with respec4 to testimony excluded upon rthe bial. These have 
been carefully exam'ined. Had such t&imony been allowed, it would 
hlave been merely cumul'ative and could not have affeclted the decision 
on this appeal. The other assignments of error are merely academic 
in hhis oaee in view of the decision herein. 

The judgment of nonsuit is 
Affirmed. 

WINBORNE, C. J., took no part in the considerahion or decision of 
this case. 

8. PEWSON v. A'MERICAN HARDWARE MUTUAL INSURANCE 
DOMPBNP. 

(Filed 25 February, 195.9.) 

1. Insurance 8 3- 
If the language of a n  insurance contract is ambiguous and suscep- 

ttible to two inlterpretations, the courts will give it  that  interpretation 
which is most favonable to insured. 

a. same- 
If the language of a n  insurance contract is plain and unambiguous, 

the courts mu& give effeot to the language, since the courts interpret 
but do not make contracts. 

3. S a m e  
The words of a n  insurance contract must be given their ordinary and 

accepted meaning unless i t  is apparent another meaning is intended. 

4. same-- 
Eaoh clause of a n  insurance contract must be given effect if this can 

be done by any reasonable coastruction, and differing clauses must harm- 
onize if ,possible. 

6. Insurance 8 6 6  
A policy covering liability for medical expenses arising ou,t of the 

use of any vehicle owned by insured and used principally in insured's 
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automobile dealer or gapage business, or operations necwary or inci- 
dental (thereto, doeg not cover medical expensas for insured's wtfe for 
injnrias swtained while ehe w w  riding t . ~  a social function In an auto- 
mobile owned and used by h m e d  principally in his sepamte retail 
hardware mercantile business, notwithstanding that the vehicle was 
ocoasionally used in connection with the automobile dealer and garage 
business, since the vehicle was not used principally in the garage busi- 
ness or for a use incidental to such business. The word "incidental" de- 
fined. 

PARKER, J., wncura in result. 

APPEAL by defendant from Morris, J., May 1958, Term of HALIFAX, 
docketed and wgued as No. 178 at the Fall Term 1958. 

Plainkiff seeks to recover medical expenditures mjade by him for 
his wife, incurred as la result of injuries ahe eutained in the operation 
by plaintiff of his automobile. Defendant issued to  S. Peirson and 
N. G. Neville D.B.A.: Peirson - Neville Co. and S. Peiraon and Co. 
i h  N~ahional Standard Gamge Liability Policy, which obliguted i t  to 
pay medical expenses rasullting from injuria sustained within the 
imuring provisions of the policy. The case was here on a prior appeal 
art the Spring Term 1958. It waa then remanded because the facts 
found were insufficient to determine the rights of the paAies. See 248 
N.O. 215, 102 S.E. 2d 800. 

The on the subsequent. hearing in the Superior Count, again 
stipuliated rthe facts as stated in the prior appeal. They stipulated ad- 
ditionlal material facts as follows: 

'(1. S. Peirson & Company is a rertail business esta,blishment locaked 
in a single store building . . . The premises of S. Peirson & Company 
are owned, maintained and used for rthe purpose of selling ah retail 
hardware, building materials and supplies, seeds, feeds, fertilizer, 
hunting and fishing equipment, and similar farm and home supplies 
and appliances. The premises are not owned, maintained or used for 
the purpose of an automobile dealer, repair shop, service .station, 
storage garage or parking place. 

"2. Peirson-Seville Company, at all times per.tinent hereto, was a 
retail farm equipment business located within and a t  the rear of the 
store building housing S. Peirson & Company. The two businesses 
were separwted from each other by a wall or partition, in which wall 
or partition there was a door for passage from the storage room of S. 
Peirson & Company to hhe storage and display room of Peirson-Neville 
Comp~any, Peirson-Neville Company fronting on Franklin Street. The 
premlises of Peirson-Neville Company wais crwned, maintained and 
used for the purpose of selling, 'servicing, repairing, or storing farm 
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equipment such 'as farm tractors, wagons, balers, mowers, plows and 
related farm vehicles and implements, including farm trucks and 
automobiles. 

"3. The 1952 Ford station wagon owned by S. Peirson was his prr- 
sonal vehicle, and was used by him in his personal and business trans- 
autions. At all times pertinent hereto, the said 1952 Ford station 
wagon was used principally in the operaticm of S. Peireon & Company. 
The said 1952 Ford station wagon was not used principally in the 
personal laffaim of S. Peirson, nor in connection with the operation of 
Peirson-Neville Company; it was, however, occasionally used in con- 
nection with  hi^ personal affairs and Peirson-Neville Company." 

When Mrs. Peirson was injured, the station wagon was being 
operated by Mr. Peirson to attend a social gathering in no way re- 
lated  to the businesses of S. Peirson and Co. or Peirson-Neville Co. 

Based on the facts stipulated, the court rendered judgment for 
plaintiff. Defendant excepted and appealed. 

D i c k e n s  & D i c k e n s  for plaintif f ,  appellee. 
B a t t l e ,  W i n s l o w  & Merre l l  for defendan, t ,  appel lant .  

RODXIAN, J. The rights and obligations of the parties are fixed 
by the insuring provision of khe policy which provides protection for 
lliability resulting from: "The ownership, maintenance or use of the 
premises for the purpose of an automobile dealer, repair shop, service 
station, storage garage or public parking place, and all operations 
necessary or incidenltal thereto, and the ownership, maintenance or 
use of any automobile in connection with the above defined opera- 
tions, and khe occasional use for other business purpoew and the use 
for non-business purposes of (1) any automobile owned bv or in 
charge of the named insured and used principally in the above de- 
fined operations, and (2)  any automo1)ile owned by the named in- 
sured in connection with the above defined operations for the use of 
the named insured, a partner therein, an executive officer thereof, or 
a member of ;the household of any such person." 

We have neiither ithe right nor the desire to make contracts for 
litigants. When controversy arises as to the meaning of a contract of 
insurance, we must interpret it. If the language used is ambiguous 
and susceptible t o  Itwo different interpretakions, thah initerprehation 
is given which is mad favorable to the insured. If, however, the lang- 
uage is plain and unambiguous, we must give effect to the language 
which the parties selected Ito crea~te lthe asserted rights and obliga- 
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tiom. The words used me given their ordinary, accepted meaning 
ufnlese it is apparent another meaning is intended, and each is given 
effect. The object of interpretation should not be to find discord in 
differing clauses, butt t o  harmonize all clauses if pwsible. Rivers v. 
Insurance Co., 245 N.C. 461, 96 S.E. 2d 431; Scarboro v. Ins. Co., 
242 N.C. 444, 88 S.E. 2d 133; Pruitt v .  Ins. Co., 241 N.C. 725, 86 S.E. 
2d 401; Motor Co. v .  Ins. Co,. 233 N.C. 251, 63 S.E. 2d 538; Gant v. 
Ins. Co., 197 N.C. 122, 147 S.E. 740; McCain v .  Ins. Co., 190 N.C. 
549, 130 S.E. 186. 

We examine the quoted insuring provisions in accord with estab- 
lished principles. It is apparent that  liabiliity is imposed for injuries 
resulting from the use of an automobile in either of two events: (1) 
where tihe automobile is u& principally in the garage business even 
though not used for thah purpose when the injury is inflicted; (2) when 
the automobile produces injury as a resullt of a u~se incidental to the 
ganage bulsiness. 

By stipulation of the parties the aukmobile was not being used 
for business purposes when Mrs. Peirson was injured. It is also stipu- 
lated that  the automobile was not used principally in the business of 
automobile dealer, repair shop, service station, storage, or public park- 
ing place. On the contnary, i t  is established that  the use for that  pur- 
pose was only occasional and the principal use was in connection with 
plaintiff's mercantile business. 

It is clear, therefore, the operation of the automobile when Mrs. 
P e i r m  was injured wlas not protected unless, as plaintiff contenda, 
the operation of plaintiff's individual business of selling retail hard- 
ware, building materials, supplies, feeds, fertilizer, hunting and fish- 
ing equipment, and similar farm and home supplies and appliances 
wm, in the language of the policy, an operaition "necessary or inci- 
dental" t o  the business of "automobile dealer, repair shop, service 
station, storage garage or public parking place." 

The facts stipulated establish that  the mercantile business operated 
by plaintiff is neither necessary nor incidental Ito the business of 
servicing, repairing, or storing motor vehicles. 

Clearly, neither business is necessary to  the operation of the other 
if the word ('necessary" is to be given its ordinary, accepted meaning 
of "A thing that is necessary or indispensable to some purpose; some- 
thing that  one cannot do without; a requisite, ain essential." Storm v.  
Wrightsville Beach, 189 N.C. 679, 128 S.E. 17. 

Cowts have frequently been called upon to intkrpet the word 
"incidental." I n  The Robin Goodfellow, 20 F 2d 924, iit is said: " 'Inci- 
denbal', obvicrusly, means depending upon or appertaining to some- 
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thing else a.9 primary. . . . Lord Dunevin in Trustee of  Harbor of  
Dundee v. Nicol (1915) H.L.A.C. 550 said 'Incidental, in my view, 
meme incident to ithe mlain purpose of the main business.' " 

The Supreme Court of South Carolina, in Archambault v. Sprouse, 
63 S.E. 2d 459, quotes wiith approval the definition of "incidental" in 
Black's Law Diotionary: ('Depending upon or appertaining to  some- 
thing else a s  primary; something necessary, appertaining to, or de- 
pending upon another which is termed ,the principal; something inci- 
dental to  the main purpose." 

I n  Spiegel v. Felton, 134 N.Y.S. 2d 242, the Court had under con- 
sidera4im the identical language here oonsidered. There the insured 
w a ~  selling Christmar, trees on his insured parking lot. Plaintiff was 
injured when he went to  purchase a tree. The insurance company 
denied liabililty under its policy. The Court said: "Although it may 
be ltrue tha t  some parking lots in New York City conduct the sale of 
Christmm trees during the holiday season, i t  can hardly be said that  
the incidents connected with a parking lot include the sale of Christ- 
mar, trees." 

I n  Boh v. Pan American Petroleum Corp., 128 F .  2d 864, the Court 
had under consideration provisions of a lease "for the purpose of 
operating thereon a gasoline servioe station and for the sale of tires, 
tubes, batiteries and automobile accessories, and any other incidental 
commercial aotivity." The Court wm called upon t o  determine whether 
the property could be used for commercial advertising in general. It 
said: "In our opinion, the use of the premises to  advertise products 
wholly alien to  the business conducted by the appellant was not an 
activity inoidenital to the operation of a filling station. If the parties 
had intended that the grant should be so broad, their purpose could 
have been easily accomplished by omitting the word incidental. Its 
inclusion as a descriptive adjective of limitation forcefully indicates 
that lthe parties intended to include only such commercial activities 
as are ordinarily connected with or related to the principal purpose of 
operating a gasoline service idation." 

I n  Heritier v. Century Indemnity Co., 162 A. 573. the clourt was 
oalled upon to determine whether transportartion of wedding parties 
was incidental to the business of a funeral director. It said: "Granted 
that  many funeral directors may rent cars for wedding parties, i t  
does not seem to us to be an incidental part of the funeral business. 
The inaidenks odnnected with burying the dead can hardly be said 
to be the conduct of a car livery business. That  the two occupations 
may be followed by the same person does not make one the incident 
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of the other, but, merely suggests the co-ordination of two eorts of 
aotivities. 

''In small towns the same merchant frequently sells coal and ice, 
buk the selling of ice is hardly incidental to the conduct of the coal 
business. Funeral directors were a t  one time better known m under- 
takers. When they made their own coffins they often used their spare 
time in making beds and furniture. Could it be said that the manu- 
facture of beds was incidental to the burial of the dead?" 

The selling of clothes made by others is not incident to the business 
of manufaclturing and selling the clothes of that manufacturer. Nicol- 
let Nut. Bank v. Frisk-Turner Co., 74 N.W. 160. 

Burk v. Mead, 64 N.E. 880, Duke Anderson Drilling Co. v. Smith, 
141 P. 2d 565, Builders' Club of Chicago v. United States, 58 F. 2d 
503, Papnni v. United States, 84 F. 2d 160, likewise appropriately il- 
lustrate the meaning of the word "incidental." 

Since plaintiff's automobile was not uised principally in the bwi- 
ness of repairing, servicing, etc. for which protection is provided by 
bhe policy, and the mercantile business operated by plaintiff as an 
individual is neither necessary nor incidental to the business of re- 
pairing, servicing, and storing protected by the policy; it follows thah, 
upon lthe established facts, no liability rests on defendant. 

Reversed. 

PARKER, J., concurs in result. 

(Filed 28 February, 1950.) 

1. Parties 8 4: Partition 4a- 
Upon plea of sole seizin in partition proceedings, the mortgixgee 

of the party pleading sole seizin is a proper, but not a necessary party, 
a n d  whether such party should be joined rests in the discretion of the 
trial court. 

2. Appeal and Error 9 3- 
The discretionary refusal to join a proper party is not appealable. 

3. Appeal and Error 8 12- 
The court has power to proceed to trial after appeal from the court's 

discretionar~. refueal to join a proper party, since such appeal is pre- 
mature and subject to  dismissal. 
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4. Adverse Possession Q a s  
It is competent for a person claiming title by adverse possession to 

introduce evidence that  he had listed and paid taxes on the land as a 
circumstance, with other circumetances, tending to show claim of title. 

5. Deeds Q 7- 
The registration of a deed by graator ig effective delivery to the 

grantee even though the grantee knows nothing of its execution or re- 
cording, since it  will be presumed tha t  (the grantee will accept the deed 
made for his benefit in the absence of evidence to the contrary. 

6. Cancellation and Rescission of Instruments Q 7- 
Heirs cannot attack the deed of a n  ancestor except for fraud or un- 

due influence in securing the execution thereof. 

7. Adverse Possession Q 13- 
Peed executed by the trustee to the purchaser a t  foreclosure sale, or 

by such purchaser to claimant, consti,tutes color of title even if the 
foreclosure is defective o r  mid. 

S. Adverse Possession Q 8- 
Where the owner of land executes and records a deed to her son and 

thereafter the land is purchased by another son at foreclosure of a prior 
deed of t rust  executed by her, the fact that  she continues to reside on 
the pmperty until  her deaath a s  a member of afthe household is insuiiicient 
to reestablish title in her, and only the grantee son is entitled to attack 
the foreelmure. 

9. Mortgages Q S 9 b  
Where the grantee of the montgagor acquiesces in the foreclosure of a 

prior deed of t rust  executed by his grantor and accepts from the pur- 
chaser in payment of a lien on the property monies borrowed by the 
purchaser on a subsequent deed of trust, he is estopped from attacking 
 the title of the purchaser. 

MOORE, J., took IW part in the cornideration or deaision of this case. 

APPEAL by plaintiffs from Moore (Clifton L.) J. ,  Ootober Term 
1958, of PITT. 

This aotion was instituted on 14 June 1949 'as a partition proceed- 
ing involving lands f m e r l y  owned by Addie 0. Corbett. Plaintiffs 
alleged $hat R. L. Cbrbett, S. L. Corbett, and J. C. Corbett, are ten- 
ants in wmmon in .the lands sough6 to be pmti4ioned. However, S. L. 
Corbett, in  his answer, alleged that Addie 0. Corbett conveyed said 
lands away in 1921; ithat she htw not owned said lands .since thlat 
time; and Ohat he purchwed wid t rmt  of land in his own righrt in fee 
simple in 1929, and hw owned said t ~ a a t  of land since th& time 
and is now the sole and absolute owner thereof. Therefore, the sole 
issue fm determination in the hearing below was one of title. J. C. 
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Corbetit filed no answer or other pleading asserting any interest in 
the property. 

1. Addie 0. Gorbett died on 11 May 1947, and it  is admitted that  
R. L. Corbett, S. L. Corbett, and J .  C. Cortett ,  are the sole heirs a t  
law and next of kin of Addie 0 .  Corbett, deceased. 

2. Prior to  12 February 1921, Addie 0 .  Corbett held the fee simple 
title t o  the 90.7 awes of land involved in this controversy; all per- 
sons claiming an interest therein are parties to this proceeding and 
each of hhe said parties is 21 or more years of age. 

3. Addie 0 .  Corbett executed a deed of trust dated 22 December 
1919 to F. M. Wooten and John A. Coke, Jr., Trustees for the Life 
Insurance Company of Virginia, which is recorded in the office of 
the Register of Deeds, in Book M-13, a t  page 275, and securing ten 
bands of even d a b ,  nine of which were for $300.00 each and the tenth 
for $3,300.00 (The words "duly recorded" used hereinafter shall mean 
recorded in (the office of the Register of Deeds of Pith County.) This 
deed of trust was canceled of record on 10 October 1940. 

4. On 24 December 1919, Addie 0. Corbett mortgaged the same 
lmds to J. L. Fountain and R.  A. Fountain to secure a note in the 
amount of $2,806.93 said montgage being duly recorded in Book Y-13, 
a t  page 12, on 27 December 1920. 

5. o n  31 Decemiber 1919, Addie 0 .  Corbett mortgaged the lands in 
que&ion b T .  J .  Moore, Cashier, securing a $1,500.00 note, said mort- 
gage being duly recorded in Book M-13, a t  page 300, on 31 December 
1919. 

6. On 12 February 1921, Addie 0 .  Corbett by warranty deed con- 
veyed t o  J. C. Cal-bett .the lands involved herein for $100.00 and other 
valuable con8ideration, said deed being duly recorded in Book S-13, 
a t  page 54.1, on 12 February 1921. 

7. S. L. Co~bet t ,  sometime prior to  1929, purchased the note ae- 
cured by (the mortgage deed to T. J. Moore, Cashier, referred t o  and 
described in paragraph 5 hereinabove, and caused the same to be 
assigned to him. Thereafter, this mortgage deed was foreclosed and 
S. 0, Worthington became the last and highest b idde~  therefor in the 
sum of $6,000.00. The property was conveyed t o  him on 23 April 1929 
and the deed duly recorded in Book X-17, a t  page 14, on 27 April 
1929. On 1 )lay 1929, S. 0. Worthington and his wife conveyed this 
p r o p d y  to S. L. Corbett for a consideration of $6,000.00. This deed 
was filed for registration in the office of the Register of Deeds of Pi t t  
County on 1 May 1929 and was duly recorded in Book X-17, a t  page 
22. 

8. S. L. Corbett, unmarried, executed a deed of trust to  W. 0. hfc- 
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Gibbony, Truetee for the Federal Land Bank of Columbia, dated 28 
Sepkmber 1940, m d  duly recorded in book Q-23, ah page 511, secur- 
ing an indebtedne~ in bhe sum of $2,200.00. This instrument was can- 
celed 18 January 1954. 

9. S, L. Corbett, unmarried, exeouted a deed of trust to W. 0. Mc- 
Gibbony, Trustee for the Land Bank Commissioner, darted 28 Sep- 
temiber 1940, securing the sum of $1,800.00. This instrument was duly 
recorded in Book Q-23, a t  page 513, and was canceled on 18 January 
1954. 

10. S. L. Corbett and wife, Maude A. Corbett, executed a deed 
of trust dated 23 November 1953 to W. 0. ;\IcGibbony, Trustee, se- 
curing indebtednm to the Federal Land Bank of Columbia in rthe 
sum of $5,000.00, which deed ww duly recorded in Book L-27, a t  
page 62, on 1 December 1953. This instrument has not been can- 
celed of record. 

It was stipulated that the descriptions in all the foregoing instm- 
ments are the same descriptions and the pame lands described in 
the petition. 

11. J .  C. Oorbett testified that he knew his mother had executed 
to him a deed for the premises but he never took possession thereof; 
nor did he take any action to have lthe deed set a&de or canceled. 
The evidence does show, however, that he purchased the $3,300.00 
bond, secured by the deed of rtrust executed by his m~ather to ithe 
Trustees for the Life Insurance Company of Virginia, and had it 
assigned to  him. The defendant S. L. Corbett paid him the amount, 
he had invested, in the sum of $3,300.00, and S. L. Co&ett paid the 
accumulated inlterest due on the bond .to the original holder rthereof. 
This amount was paid out of the proceeds from the loam from rthe 
Federal Land Bank of Columbia, secured by deeds of trust executed 
by S. L. Corbett on the premises involved. 

The evidence tends ito show that S. L. Corbertt gave up his work 
as a tobacco auctioneer in 1922 and returned home and lived in the 
ancestral home wilth his mother until her death in 1947; that after 
1929, S. L. Corbett made all contracts with tenants and handled all 
other contraots relaking to khe farm as  owner; that  prior t o  1929 he 
listed the property for taxes in the name of J. C. Corbett and since 
1929 he has listed the farm for taxes in his own name and has paid 
the taxes thereon. The evidence further shows that in making tobacco 
allotmenlts on rthe farm, the agreements were made with S. L. Corbeth 
as owner. 

At the olose of all the evidence the defendant S. L. Corbett moved 
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for judgment as of nonsuit. The motion was allowed. The plaintiffs 
appeal, assigning error. 

Jones, Reed & Gliffin for plaintiffs. 
James & Speight, W .  H .  Watson, and M. E. Cavendish jor de- 

fendants. 

DENNY,  J .  The plaintiffs' first assignmenh of error is to the over- 
ruling of their motion to make W. 0. McGibbony, Trustee, and the 
Federal Land Bank of Columbia, South Oarolina, parties defendanh 
in this action. 

In  McIntosh, Nonth Carolina Pracrtice and Procedure, seetion 209, 
page 184, it is said: "Necessary or indispensable parties are those 
whose interests are such ithat no decree can be rendered which will 
not affect them, and therefore the count cannot proceed until they are 
brought in. Proper paxties are those whose interests may be affechd 
by a decree, but the court can proceed to adjudicate lthe rights of 
athers without necessarily affecting them, and whether they shall be 
brought in or not is within the discretion of the court." McIntosh, 
Pradice and Procedure, 2nd Ed., seutim 584, page 292; Gaither Corp. 
v .  Skinner, 238 N.C. 254, 77 S.E. 2d 659; Burgess v. Trevathan, 236 
N.C. 157, 72 S.E. 2d 231. 

"The making of new parties defendant where they are not necw- 
sary is a matter within the discretion of the trial judge, and his re- 
fusal is not reviewable." Guthrie v .  Durham, 168 N.C. 573, 84 S.E. 859. 

We hold that 'the parties sought b be broughh in and made pahies 
defendant are not necessary parties in khe determination of the rights 
litigated between the present parties. Hence, this assignment of error 
is overruled. 

The ninth assignment of error is directed to the refusal of the court 
below to  continue the case pending appeal from the ruling on the 
motion to make additional parties. 

There is no merit in t h k  assignment of error. The court below 
having exercised its discretion in denying the motion to make addi- 
tional parties, who are not necessary parties, but at most only proper 
parties, an appeal therefrom would have been premature and subject 
to dismissal. The ruling of the court below did not impair any sub- 
stantial right of the plaintiffs which would warrant an appeal. Mc- 
Pherson v. Morrisette, 243 N.C. 626, 91 S.E. 2d 574; Burgess v. Trevu- 
than, supra; Shelby v. Lackey, 235 N.C. 343, 69 S.E. 2d 607; Home v. 
Horne, 206 N.C. 309, 171 S.E. 91; Bank v.  McCraw, 203 N.C. 860, 
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166 S.E. 790; Trust Co. v. Whitehurst, 201 N.C. 504, 160 S.E. 757; 
Spruill v. Bank, 163 N.C. 43, 79 S.E. 262. 

The plaintiff@' sixth and seventh assignments of error are directed 
to the admission of evidence t o  the effect that from 1922 until 1929 
the lands in controversy were listed for taxes in the name of J. C. Cor- 
bebt, and since 1929 the lands have been listed for taxes in the name 
of S. L. Corbett and the taxes have been paid by him. 

The listing and paymenit of tiaxes, while not sufficient alone to show 
adverse possession, evidence of such listing and payment of taxes is 
competent and may be considered in connection with ather oircum- 
stances as tending to show claim of title. Sessoms v .  McDonald, 237 
N.C. 720, 75 S.E. 2d 904; Perry v. Alford, 225 N.C. 146, 33 S.E. 2d 
665; Pasley v.  Richardson, 119 N.C. 449, 26 S.E. 32; Ellis v. Harris, 
106 N.C. 395, 11 S.E. 248. These assignmenk of error are overruled. 

The eighth assignmenrt of error is based on the exception to the al- 
lowance of S. L. Corbdt's motion for judgment as of nonsuit. 

I n  connedion with this assignment of error we deem it appropriate 
4x1 coneider the character and effect of the deed executed by Addie 
0. Gorbett to J. C. Corbeht. In the first place, this Court has held 
that there is an effective delivery of a deed when the grantor causes 
ithe instrument to be recorded, notwithstanding the grantee knew 
nothing of its exemhion or of it,s hlaving been filed of record. Ruchanan 
v. Clark, 164 N.C. 56, 80 S.E. 424; Robbins v. Rascoe, 120 N.C. 79, 
26 S.E. 807, 36 L.R.A. 238, 58 Am. St. Rep. 774; Phillips v. Houston, 
50 N.C. 302. 

Where a deed is executed and recorded, it is presumed that the 
grantee therein will accept the deed made for his benefit. This is so, 
atthough the transaction occurs without the grantee's knowledge. Such 
presumption will prevail in %he absence of evidence to the contrary. 
Ballard v. Ballard, 230 N.C. 629, 55 S.E. 2d 316; Buchanan v. Clark, 
supra; Robbins v. Rascoe, supra; 16 Am. Jur., Deeds, section 389, 
page 658. 

Heirs cannot aatitck the deed of an ancestor except for fraud or 
undue influence in securing the execution thereof. Gadsby v. Dyer, 91 
N.C. 311. There is no allegsltion of fraud or undue influence pleaded 
in ithis proceeding. 

Moreover, the deed from S. 0. Worthington and wife to  S. L. Corbett 
would constituke color of title if it be conoeded, which it is not, that 
the foreclosure pursuangt to which S. 0. Worthington obitained his 
deed (ko the premises was defective or even void. Trust Co. v. Parker, 
235 N.C. 326, 69 S.E. 2d 841; Garner v. Horner, 191 N.C. 539, 132 
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S.E. 290; Best v. Utley,  189 N.C. 356, 127 S.E. 337; Whitten v. Peace, 
188 N.C. 298, 124 S.E. 571. 

The appellants contend that Addie 0. Corbetrt was in posession 
of the lands involved herein until her death in 1947. However, in our 
opinion, since she conveyed !the lands to  her son, J .  C. Corbetrt, in 
1921, and oaused the deed to be duly filed of record, the circumstances 
and character of her possession under ithe facts disclosed on this record 
were not such a s  b re-establiah title in her, and we so hold. Conse- 
quently, the only person in a position to  ahtack the foreclosure pur- 
suant Ito which S. L. Corbett now holds tiitle, wais J. C. Corbett. Even 
so, since he acquiesced in the foreclosure and the execution by S. L. 
Corbett of the deeds of trust to W. 0. McGibbony, Trustee for the 
Land Bank and the Bank Commissioner, by accepting the major por- 
tion of the proceeds derived from said loans in settlement of a lien 
against ithe lands held by him as assignee, he is estopped from at- 
tacking S. L. Cbrbett '~ title. 

We have carefully examined the remaining exceptions and assign- 
ments of error and in our opinion no prejudicial error has been made 
to appear that would warrant a reversal of [the judgment entered be- 
low. The ruling of the court below on the motion for judgment as of 
nonsuit is 

Affirmed. 
MOORE, J., took no part in the consideration or decision of this case. 

JI. G. WRIGHT v. EVEZYK H. WRIGHT Nc~IULTIAN I~CSLLL~II~IX OF T H E  
ESTATE OF FIiEETWOOD WRIGHT 

AND 

11. G. WRIGHT r. DOLLY MAE WRIGHT, I';X~:CU~'IIIX 01.' THE E ~ T A T E  OF 
ERNEEST WRIGHT. 

(Filed 25 February, 1959.) 

1. Evidence § % 

Federal regulations having general application and legal effect and 
published in the Federal Register must be given judicial notice. 44 ITSCA 
307. 

2. Gifts § 1- 
The ownership of U. S. Savings Bonds, Series E, is fixed by the TJ. 8. 

Treasury regulations in effect when the bonds are  issued, irrespective 
of state laws reladining to gifts inter vivod or causa ncortis. 

8. Sam- 
Where the purchaser of U. S. Savings Bonds ha8 t h ~ m  h u e d  and 

registered in the name of his son and retains them in his possession, 
the son, or upon the son's death, his personal representative, is entitled 
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to the proceeds of the bonds under Federal regulations, irrespective of 
the p u r c h w e ~ s  mlsbake as to the legal consequences flowing from his 
intentional and deliberate act in having the bonds so issued and regis- 
tered, there being no mistake of fact in regard thereto. 

4. Reformation of Instruments  § 1- 
Where the purch'aser of U. S. Bonds has them issued in the name of 

(his son and retains possession thereof, he may not, upon the subsequent 
death of the son, awert  ownership of the funds upon his contention that 
he  intended merely to  set aside the funds which crvuld be made a gift 
a t  some future time should he so desire, since a party may not avoid 
the legal effect of his acts because of ignsorance of law unless there be 
.%me fraud or  circumvention. 

APPEAL by plaintiff from Bundy, J., September 1958 Term of 
PASQUOTANK. 

These action8 were inistituted ito obtain declaratory judgments 
(G.S. 1-253 et seq . )  determining the ownership of four matured U. S. 
Savings Bonds, Series E. 

On 16 April 1948 pllaintiff purchaised from Guaranity Bank & Trust 
Oompany, as issuing agenlt, two bonds with a matured value of $1,000 
each and two bonds of a matured value of $500.00 each. He caused 
one $1,000 bond and one $500 60 be registered in the name of his son 
Fleetwood Wrighh. The other bonds were, a t  his direction, registered 
in the name of his son Ernest Wright. 

Fleetwood Wrighh died testate 16 January 1957. His widow quali- 
fied and is now aoting as executrix of hi8 will. 

Ernest Wright died testate 6 July 1957. His widow qualified and 
is now aoting a s  execu'trix of his will. 

Neither son was informed of the purchase and registration of the 
bonds in ;their names. Plaintiff has had exclusive possession of the 
h n d s  from the date of issue. 

Plainttiff alleges in secltion 4 of each complaint: 
"That plaiinhiffk purpose in purchasing said bonds in the name of 

hiis m n  was to set aside at that time and in that  manner the funds 
which oould be the 8ubjec.t of a gift a t  some rtime in the future should 
plaintiff wish ho make a gift to his son, or, if not made the subject 
of a giflt prior to plain'tiff's dea%h or otherwise dilsposed of, that  the 
ttonds would become Ithe property of his son a t  plaintiff1& deahh. That 
plaintiff did not intend to vest ititle to the bonds in his son when the 
same were purchased, and he had not 80 intended at  any time prior 
to his son's death. That p1la,initiff1s said son is now deceased and plain- 
tiff wishes 60 redeem the aforesaid bonds for cash." 

Defendank, in their answers, asserted ownership of %he bonds and 
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WRIGHT V .  MCMULLAN AND WRIGHT V .  WRIGHT. 
- 

the rightt t o  collect the amount, owing thereon by vintue of the regula- 
tions pursuant, t o  which the bonds were issued. 

The causes were consolidated. Defendants moved for judgment 
on the pleadings. The court thereupon adjudged defendants were en- 
titled to ithe bonds registered in the  names of their deceased husbands. 
Plaintiff excepted and appealed. 

LeRoy, Goodwin & Wells for plaintiff, appellant. 
TVorth & Horner and J .  W. Jennette for defendant appellees. 

RODMAN, J. The statute authorizing the sale of savings bonds ex- 
pressly provides tha t  they shall be issued subject t o  such terms and 
conditions as the Secretary of the Treasury may prescribe. 31 GSC-4 
757C. 

Regulations having general application and legal effeot must be 
published in the Federal Register, 44 USCA 305. The contents of the 
Federal Register must be judicially noticed, 44 USCA 307. Periodically 
these regulations are codified and published as Code of Federal Regu- 
lations (C F R ) .  

Ownership of the bonds is fixed by the regulations in effect when 
the bonds were issued. Jones v. Callahan, 242 N.C. 566, 89 S.E. 2d 
111; Watkins v. Shaw, 234 N.C. 96, 65 S.E. 2d 881; Ervin v. Conn. 
225 N.C. 267, 34 S.E. 2d 402; Lee v. Anderson, 218 P 2d 732 (Ariz.) ; 
Davies v. Beach, 168 P 2d 452 (Cal.) ; Harvey v. Raclclifle, 41 A 2d 
455, 161 A.L.R. 296 (Maine) ; I n  re Briley's Estate, 21 So. 2d 595 
(Fla.) ; Connell v. Bauer, 61 N.W. 2d 177, 40 A.L.R. 2d 776 (Minn.) 
The regulations in effect when the bonds here in question were issued 
appear in 31 CFR 1949 ed. 

Pertinent to  the decision of this case, the regulaitions provide: 
(1) "United States Savings Bonds are issued only in registered 

form. The name and post office (mailing) address of the owner, as 
well sirs the name of the co-owner or designated beneficiary, if any, 
and the date as of which the bond is issued will be inscribed thereon 
a t  the time of issue by an authorized issuing agent. The form of 
registrdion used must express the actual ownership of and inherest 
in the bond and, except as otherwise specifically provided in the regu- 
lations in this part, will be considered as conclusive of such owner- 
ship and interest." 315.2. 

(2) Bonds of Series E may be registered only in the names of indi- 
viduals and may be registered in one of three forms: (a )  in the name 
of m e  person, (b)  in ithe name of 6wo (but not more than (two) per- 
sons in the alk,ernative as co-owners, e.g., "John A. Jones or Mrs. Ella 
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WRIGHT V. MCMULLAN AND WRIGHT 2). WRIGHT. 
-- 

S. Jones." No other form of registration establishing co-ownemhip is 
authorized. (c) in the name of one (but not more than one) person, 
payable on death to one (buh not more than one) other person, e.g., 
"John A. Jones, payable on death to Mies Mary E. Jones." 315.4 

(3) "A claim against an owner or co-owner of a savings bond and 
confliching claims as to ownership of or inkrest in such bond as be- 
tween co-owners or the registered owner and a designated beneficiary, 
will be recognized when estrablished by valid judicial proceedings and 
payment or reissue will be made, upon presentation and surrender of 
the bond, except ais follows: 

"(a)  No such proceedings will be recognized if &hey would give ef- 
f ~ c t  to an attempted voluntary transfer inter vivos of %he bond or 
would defeat or impair lthe rights of survivorship conferred bv the 
regulations in this part upon a surviving co-owner or beneficiary. 

"(b)  A judgment creditor, a trustee in bankruptcy or a receiver 
of an insolvent's estate will have the right to payment (but not to 
reissue) and a judgment creditor will be limilted to payment a t  the 
redemption value current thinty days afker the termination of the judi- 
cial proceedings or current a t  the time the bond ie received, which- 
ever is smaller. 

" (c) If a debtor, or bankrupt, 'or insolvent, is not the sole owner 
of the bond, payment will be made only to the extent of his interest 
therein, which must be determined by the court or otherwise validly 
established. 

"A divorce decree ratifying or confirming a property agreement be- 
tween husband 'and wife or otherwise settling their respective in- 
terests in savings bonds, will be recognized and will not be regarded 
a s  a proceeding giving effect to an attrtemplted volunbary transfer for 
the purpose of this section." 315.13 

(Subsequent to the iwuance of these bond~s the regulartions have 
been amended to permit a valid giit causa, mortis.) 

(4) "A savings bond registered in  the name of one person in his 
own right without a co-owner or beneficiary, or t o  which one perm 
is enhitled in his own right under regulation8 in this part, will be 
paid ;to such person during his lifetime upon a duly execubed request 
for payment. Upon the death of the owner, such f h n d ,  if net previous- 
ly redeemed, will be considered as belonging to his estate and will be 
paid or reissued acoordingly." 315.43 

(5) 315.45 m'akas provision for payment of bonds registered in the 
names of co-owners and 315.46 makes provision for payment of bonds 
registered in the name of a designated person, payable on death-to 
a named beneficiary. 
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( 6 )  "Reissue of a savings bond will be reshicted to  la form of regis- 
traition permitted by the regulations in effect on the dahe of original 
issue of the bond and will be made m l y  upon surrender of the bond 
and only in accordstnce with the provirions of the regulations in 
this part. Reissue of a savings bond in a different name or in a differ- 
ent form of registration will be made only in (the following instances: 

"(a)  To  correct an error in the original issue, upon appropriate re- 
quest, supported by satisfactory proof of such error unless the error 
is made 'by the issuing agent. 

"(b)  To  show la change in the name of an owner, co-owner or 
designated beneficiary, upon his request, supported by sajtisfactory 
proof of the change of name if for any remon other than marriage." 
315.32 

The regulations by clear and unmistakable langutage fix ownership 
by the form of registration. These bonds could not be the subjeclt of 
a gift inter vivos or causa mortis. State laws fixing the requirements 
for a valid gift have no applicajtion to these bonds. 

No judgment can have validity which nullifies regulations issued 
by the Treaisury Department within the authority granted by Con- 
gress in the exercise of its constitutional powers. 

The regulations make provision for the oorrection of errors in the 
fomn of registration. Plaintiff here does nat allege any mistake in the 
form of registration. To the contrary he exprwly avers that the 
bonds were registered in accordance with his specific direction. He 
merely says his intentional act produces a different legal consequence 
from that contemplated when he aoted. His mistake as to the legal 
consequences flowing from his deliberake and intentional act cannot 
destroy the force and effect of the law. 

I n  the language of Barnhill, J .  (later C.J . ) ,  in Trust Co. v. Waddell, 
234 N.C. 454, 67 S.E. 2d 651: " (T)  he distinction between rules of 
construction and rules of law controlling construction must be kept 
in mind. While all other rules of construotim must yield to the pri- 
mary 'intent' rule, the intent must yield to  conflicting rules of law 
controlling construction such as the rule in Shelley's case and the rule 
against perpetuities." 

"It is settled that mere ignorance of law, unless there be some fraud 
or circumvention, is not a ground for relief in equity to  set aside con- 
veyances or avoid the legal effect of acts which have been done." 
Foulkes v .  Fodkes ,  55 N.C. 260; Bledsoe v. Nixon, 68 N.C. 531; 
Greene v. Spivey,  236 N.C. 435, 7 3  S.E. 2d 488; Edgerton v. Harrison, 
230 N.C. 158, 52 S.E. 2d 357 ; Grif f in  v .  Springer, 244 N.C. 95, 92 S.E. 
2d 682;  12 Am. Jur. 633, 634. 
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Plaintiff and the United States are bound by the contraot which 
obligated fhe United States to pay the stipulated lamounb to the regis- 
tered owner or on his death to his estate. Ervin v .  Conn, supra; Ibey 
v .  Ibey, 43 A 2d 157 (N.H.); Parkinson v. Wood, 30 N.W. 2d 813 
(Mich.) ; Myers v. Hardin, 186 S.W. 2d 925 (Ark.) ; Knight v .  Win- 
gate, 52 S.E. 2d 604 (Ga.) ; I n  re Haas' Estate, 77 A 2d 523 (N.J.). 

The registered owner of these bonds occupies a position similar 
to a beneficiary in a policy of insuranoe where ithe right to change 
the beneficiary has not been reserved by the insured. In such a situa- 
tion the insured has no power to subshitu~te himself as the beneficiary 
or to defeat the right of the named beneficiary to  wllect upon the 
happening of the designaked event. Wilson v. Williams, 215 N.C. 407, 
2 S.E. 2d 19; Wooten v. Odd Fellows, 176 N.C. 52, 96 S.E. 694; 
Walser v. Ins. Co., 175 N.C. 350, 95 S.E. 542. 

Under the regulations plainitiff, had he elected Ito do so, could have 
reserved the r igl~t  to change the beneficiary of ;the contract. He  
elected not to do so. His election then made is now binding. 

Affirmed. 

W. H. PENNY AND WIFE, PAULINE B. PENNY; ROY S. WHITFIELD AND 

WIFE, BERNICFE WHITFIELD; THOMAS H. McCAULEY ; E. WELDON 
HERNDON AND WIFE, ROBENA J. HERNDON; IRVING W. PAGE A N D  

WIFE, EULA P.  PAGE; AND J. P. CARLlWN AND WIFE, IVEY M. CARL- 
TON v. CITY O F  DURHAM, A MUNICIPAL C~RPORATION;  ICDISON H. 
JOHNSON, BUILDIRG AND PLUMBING INSPECTOR OF THE CITY OF DUR- 
HAM; AND NORTHLAND INVEWMEINT COMPANY, INC., A CORPORA- 
TION. 

(Filed 25 February, 1959.) 

1. Pleadings 5 16- 
A demurrer a h i t s ,  for the pur,pose of testing the pleading, the truth 

of factual averments properly alleged and such relevant inferences of 
fact as  may be deduced ,therefrom, bat  it  does not admit any legal in- 
ferences o r  conclusions of law asserted by the pleader. 

2. Municipal Corporations 37- 
I t  is not required that  zoning district lines coincide with property 

lines, regardless of the area involved. G.S. 160-173. 

As a general rule, the words of a zoning ordinance will be given their 
ordinary meaning and significance. 
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4. Sam- 
Zoning ordinances a re  in derogation of the right of private property, 

and exemptions must be liberally construed in favor of the property 
owner. 

5.  Same-- 
The zoning ordinance in  question, passed by a majority vote, rezoned 

applicant's prcrperty lying more than 150 feet from the street, but left 
the zoning regulations unchanged a s  to applicant's property abutting the 
street to a depth of 150 feet therefrom. The owners of more than 20 per 
cent of the footage on the o p p i t e  side of the street from applicnnt's 
property had protested the change. Held:  Protestants' property does not 
lie "directly opposite" the property rezoned within the purview of G.S. 
100-176, and therefore it  was not required that the zoning ordinance be 
passed by three-fou~ths of the members of the city council. The term 
"directly opposite" defined. 

APPEAL by plaintiffs from McKinno?~, J., July Civil Term, 1958, of 
DURHAM, docketed and argued as No. 669 a t  the Fall Term, 1958. 

This action was instituted to have declared illegal and void an 
ordinlance of the City of Durham rezoning a parcel of land belonging 
to defendant, Northland Investment Company, Inc., and reclassify- 
ing same as business property, and to  restrain the use thereof for 
bminess purposes. The defendants severally demurred to plaintiffs' 
complaint on the ground that it did not state causes of action against 
them. 

The complaint alleges, in substance, the following facts pertinent 
to this appeal (the paragraphing is ours and does not conform to the 
paragraph numbering of the complaint) : 

(1) Plain6iffs are owners and occupanrts of residences located in khe 
City of Durham on property immediately abutting the south side of 
Club Boulevard ( a  public street), extending 100 feat from the street 
frontage on bhe south side of Club Boulevard. The defendant, North- 
land Investmenlt Company, Inc., (hereinafter referred to as North- 
land) owns approximately 31 acres of land lying on the north side of 
and abutting Club Boulevard, and fronting 912.7 feet on Club Boule- 
vard. The property of pl~ainhiffs lies acToss the Boulevard from and 
di~ecrtly opposite Northland's propwty fronting on lthe Boulevard. 
Plaintiffs are the owners of more than twenty per cent of the area of 
the lots direotly opposite said land of Northland and extending 
least 100 feet from the southern line of Club Boulevard. 

(2) On 2 December, 1957, and for many years prior thereto, the 
land of defendant, Northland, and the area including rthe property 
of plaintiffs, together wihh the neighborhood adjacent thereto, had, 
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by valid ordinance of the City of Durham, been zoned for one-family 
rasidence usage only. 

(3)  On or about 20 A u g k ,  1957, defendant, Nonthland, applied to  
the Planning 'and Zoning Commission of the City of Durham for a 
change for its property from a residential zone ,to a local community 
commercial zone for a shopping center ito be known as Northgage Shop- 
ping Center. From time to time the application of Northland was 
ch~anged with respect to  the area to be rezoned. I n  ilts final form the 
application excluded from the area to be rezoned the land abutting 
on Club Boulevard and fronting on same 912.7 feet and extending 
northwardly from the Boulevard to a line parallel with the Boulevard 
and 150 feet northwardly therefrom, thus forming a "buffer strip" 
150 feet wide intervening between the Boulevard and the  area to be 
rezoned. 

(4) Thc. plaintiffs, together with some 200 others, signed and pre- 
sented to  the Planning and Zoning Commission a protest against 
the rezoning applied for by Northland, and appeared in person and 
through counsel and presented said written protest and oral protest 
a t  all public meetings of the Commiislsion with respecit t o  Northland's 
application. 

(3 )  The Commission officially approved the application of North- 
land in its final form and recommended to [the Durham City Council 
that  an ordinance be adopted to  rezone the Northland property for a 
shopping center in accordance with said application. 

(6) Th.: Durham City Council consists of thirteen members. By 
a vote of seven "ayes" and five "noes" the Council adopted such 
ordinance a t  its regular meeting 2 December, 1957, and the Mayor 
ruled that  said ordinance had been lawfully adopted. 

(7) The enforcement of such ordinance would injuriously nffeet 
ithe value and desirability of plaintiffs' property and irreparably 
damage plaintiffs. The ordinance was not legally adopted in accord- 
ance with G.S. 160-176. The creation of a "buffer stripJ' was merely to 
circumvent the law. The City of Durham should be restrained from 
enforcing the ordinance; Northland from construcrting or permitking 
to be constructed a shopping center on its property; and defendant, 
Building and Plumbing Inspector, from issuing permits for construc- 
tion of buildings for a shopping center. 

On 30 July, 1958, !the matter came on to be heard before Judge Mc- 
Kinnon upon the demurrers of defendants. From judgment sustaining 
said deniurrers plaintiff's excepted and appealed. 
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Reade, Fuller, Newsom &. Graham for plaintiffs, appellants. 
C. V. Jones, for appellees, City of Durham and Edison H. John- 

son, Building Inspector. 
E. C. Broolcs, Jr., E. K.  Powe and Eugene C. Brooks, 111, for ap- 

pellee, Northland Investment Company, Inc. 

MOORE, J. A demurrer #admits, for the purpose of tesking the plead- 
ings, the truth of facltual avermentls properly alleged and such rele- 
vant inferences of fact as may be deduced therefrom, but i t  does noh 
admit any legal inferences or conclusions of law asserted by the plead- 
er. Bailey v. McGill, 247 N.C. 286, 100 S. E. 2d 860. 

In the count below the plaintiffs based their case upon the alleged 
illegalihy of the rezoning ordinance of 2 December, 1957. As set oult 
in bhe judgment appealed from, plaintiffs assigned as the sole ground 
for (their contention that  said ordinance is illegal "that their property 
is d i r e d y  opposite the properky which was rezoned by said ordinance, 
within lthe meaning of G.S. 160-176, which requires the affirmative 
vote of three-fourth of the members of the City Council to ohange 
a zone when the owners of twenty per cent or more of the lots direcitly 
opposite the area, the zone of which is sought to  be changed, filed 
writhen protest against such change; and that  since said ordinance did 
not receive a three-fourths vote . . . i t  was not validly adopted. . . ." 

The pertinent part of G.S. 160-176 is as fo11ow8: '(Such regulations, 
restrictions and boundaries (fixed by a zoning ordinance) may from 
time to time bc amended, supplemented, changed, modified or rcpeal- 
ed. I n  cme, however, of a protest against such change, signed by the 
owners of twenty per cent or more . . . of the area of the lots . . . 
direcltly oppwite thereto extending one hundred feet from the s t red  
fmnbage of such opposite lots, such amendment. shall not become ef- 
fective except by favorable vote of three-fourths of all the members 
of the legislative body of such municipality." The portion in paren- 
theses was insel.lted by us for sake of clarity. 

I t  will be observed thak the rezoning ordinance in question did not 
receive a favorable vote of three-fourths of all the members of the 
Durham City Council, but was adopted by a majority v d e  of seven 
to five. If the property of plaintiffs is "directly opposite" t.he rezoned 
property of defendanit, Northland, the rezoning ordinance is invalid. 
If not 'direcffly opposite," such ordinance is valid. It ia to be kept 
in mind tha t  Club Boulevard and the buffer strip 150 feet wide in- 
tervenes {between the property of plaintiffs and Northland's re~oned 
property. 

The fact 6ha.t Northland owns both the "buffer strip" and the re- 
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zoned area and that both are p& of one tract of land makes no 
difference in this oase. We must consider the m a h r  in the same man- 
ner as if !these areas were under separate ownership. The "Zoning Reg- 
ulations" provide thait t.he City "may divide the municipality into 
dist.ricts of such number, shape and area m may be deemed best suit- 
ed to carry out the purposes of this article." G.S. 160-173. To hold 
that zoning districlt lines must coincide with property lines, regard- 
less of area involved, would be to render the aot largely ineffeotive. 

To reach a solution, it is necessary to  determine the meaning of 
the expression "direotly opposite" as used under the circumsrtances in 
this case. Webster's New Internalbional Diction~arv. Second Edition. v ,  

Unabridged, defines "opposite" ais "on opposite sides; in an opposed 
position. Across an intervening space from and usually facing or on 
the same level wikh; as . . . to live opposite (the post office." It de- 
fines "diredy" to mean, "in a straight line; at right angles to a sur- 
face; Vertically, as opposed to obliquely; without anything interven- 
ing; draightway; next in order." 

If the statute had used the word "opposite" alone, clearly i t  could 
be lsaid that plaintiffs' property and the rezoned property are opposite 
in the sense of being "across an intervening space" from each other, 
or in the s a x e  of being "on opposi~te sides1' of Ithe intervening space. 
This definirtive analysis, however, if carried to its logical conclusion, 
mieht lead to rtn absurditv. In this sense two traots of Eand several - 
miles apart might be said to lie opposite across any given number of 
intervening are=. 

Even if khe foregoing application is made of the word "opposite," 
this word is qualified by (the word "directly," and some meaning must 
be given to the word "direotly" when used conjunctively with ithe word 
"opposite." To express i t  another way, the legislature would not have 
used the word "directly" as a mere redundancy; it wais intended to 
modify, 1imi.t or enlarge the word "opposite." 1.t seems to us :that the 
only definitions of "direc.tlyl' that  would, under the circumstances in 
this case, really modify "opposite" are: "without anything interven- 
ing; next in order." 

So i t  is our opinion that the expression "directly opposite" when 
applied to the lands in this case means those tracts of land on opposite 
sides of the street with only the street inrtervening. This seems to be 
the most natural and logical and best undershod application of the 
expression. With reference to zoning "the liaw is disposed to interpret 
language in the lightt of surrounding circurnstancas and to give to 
words their ordinary incaning and significance." In re: Builders 
Supply Co., 202 N.C. 496, 163 S.E. 462. 
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In  the case of Tow-boat Company v. Grant, 2 Mon. 287, 15 A. 706 
(Penn.) a charge of the lower coult was approved as to what was 
"opposite" {the town of Sunbury. The 'trial court said: "Suppose you 
were to move this town straight across the river, what would you 
strike? That  is just what is opposite." The oharge fulither stated: "Of 
oourse, taken literally, everything in this world is opposite something 
else, and if you take thie broad signification the whole western hemis- 
phere is opposite to the town of Sunbury, if you keep widening it 
out; buk the act does not mean that." 

The word "direotly" is defined, "in a direat way; without anykhing 
intervening; not by secondary, but by direct. means" in the following 
caises, though the factual situations are quite different: Clark v. War- 
ner, 85 Okla. 153, 204 P. 929, 934; Olsen v. Oil Co., 188 Cal. 20, 204 
P. 393, 396; Life & Accident Ins. Co., v. Campbell, 18 Tenn. App 452, 
79 S.W. 2d 292, 296. See also Black's Lam Dictionary. 

The case of Land Co. v. Realty Co., 167 XSd. 185 172 A. 911, is 
diredly on all fours with the instant case. The shahutory provisions 
involved are the same as in G.S. 160-176. I n  that  case the rezoned 
land had between it and the street on the south a parcel of land 222 
feat and more in width. In  deciding that  the plainhiff owners acrws 
the street had no sltanding to require a three-fourths vote of the City 
Council, the court said: ". . . the plaintiff is not the owner of any 
lots or area of land within 100 feet of any boundary line of the area 
included in the change proposed by the new ordinance that became 
effective upon its passage. ,411 of the land of the plaintiff is south of 
Thirty-Fifth street, and the )area of the lots included in the proposed 
change is everywhere a t  least 222 feet north of Thinty-Fifth street, so 
the width of that street and a parcel of land 220 feet wide are between 
the plaintiff's land and the area ohanged." 

It must be kept in mind that  "Zoning ordinances are in derogation of 
the righlt of private property, and where exemptions appear in favor 
of the property owner, they must be liberaily construed in favor of 
such owner." I n  re: Builders Supply Po., supra. 

The rezoning ordinance of 2 December, 1957, in question in this 
case was regularly adopted and is legal and valid. Upon ithe record 
before us, the "buffer strip" is still zoned for one-family residence 
usage. Whatever the ultimate intention of Sorthland, the law is ade- 
quake to  meet any exigency that may arise. 

In  view of the deci~ion in thls case, it is unnecessary to  discuss or 
decide the right to injunctive relief in situakions similar to the one 
a t  bar, should ordinances be declared invalid. 

Affirmed. 
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MICA INDUSTRIES, INC. v. L. '5. PENLAND A N D  J. HARRY THOMAS, 
SHEKIFF OF MACON COUNTY, N. C. 

(Filed 25 February, 1959.) 

1. Execution 8 1- 
Only a e  property of the judgment debbor may be levied on and sold 

under execution, and a levy on property of a p e m n  other than the judg- 
ment debtor constitutes a trwpase. G.S.  1-315. 

2. Execution 8 i- 
The owner of propenty seized by a n  ofecer under execution against 

another may maintain a n  action against the officer seizing #the property 
ib remver possession, and may recover in such action d a m g w ,  if any, 
sustained on account of the wrongful seizure and detenbion of its property. 

3. Trover and  Convertdon § 1- 
The owner of personalty may niaintr~in a n  action to recover its pos- 

session again& a person wrongfully seizing it, and may also, even by 
amendment, assert a cause of action to recover damages sustained on 
accoun,t of the wrongful seizure and detenstion of the property. G.S. 1-230. 

4. Execution 8 i- 
The judgment creditor, nothing else appearing, is not liable on account 

of the sheriff's wrongful seizure and detention of praperty not belong- 
ing to the judgment debtor, but if he induces the sheriff to wrongfully 
seize the propertg of a stranger, he is equally lilable with the sheriff 
for damages sustained by the owner of the property on account thereof. 

3. Pleadings 8 % 
Where no statute of limitations is involved, it  is permissible to allow 

a plaintiff to inltroduce a new cause of action by way of amendment if 
the facts constituting the new cause of action arise out of o r  a re  eon- 
nected with the transactions upon which the original complaint is based. 
G.S. 1-163. 

6. Corporations 8 25- 
Allegations in the couplainst to the effect that  plaint= corporation's 

charter mas temporarily suspended less than a year prior to the insti- 
tution of the action, do not disclose that the corporation did not halve 
legal capacity to institute the action. G.S. 105-230, G.S. 55-114(4). 

5. Pleadings @ 1 6  
-4 demurrer admits the facts properly pleaded solely for the purpose 

.of passing on the demurrer. 

APPEAL by plaintiff from Sink, Emergency J., August Special Term, 
1958, of MACON. 

Civil action instituted March 15, 1958, to  recover (1) described 
articles of penscmal propevty, and (2) damages on accounlt of alleged 
wrongful seizure and detention thereof, heard below on demurrer to 
amended complaint. 
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Plaintiff, in its original complaint, alleged, inter alia, these facts: 
Plaintiff has been (since its purchase thereof in 1954) and is now 

the owner of said personalty and entiltled to the immediate poses- 
sion thereof. Purporting to act under an execution issued to satisfy 
n judgment rendered in an action entiltled "Lawrence S.  Penland, Em- 
ployee, Plaintiff, u. Minerals Processing Company, Employer, De- 
fendant," defendant sheriff wrongfully (1) levied on and took pos- 
session of said personalrty, (2) refused t o  surrender poeseusion there- 
of to pl~aintiff upon its demand therefor, and 13) adventised an exe- 
cution sale thereof. Defendant Penland wrongfully informed defend- 
ant sheriff that  said pensonalty belonged to Minerals Processing Com- 
pany, the judgment dabitor, and directed defendant sheriff to levy 
thereon. Minerals Processing Company dloes not and never did own 
said personalty. 

Plainitiff then prayed that defendants be restrained from selling 
said personalty, that  defendant sheriff be required to  hold said per- 
sonalty "unltil ithe further orders of lthe Court," and "for such other 
and further relief a*s hhe Court may deem just and proper." 

A temporary restraining order issued March 15, 1958, was, by con- 
sent order of April 21, 1958, continued in full force and effect until 
the final hearing. 

Defendants demurred in writing to said original complaint on lthe 
ground that  pltaintiff's remedy, if any, was by "intervenrtion" in the 
cause in which the judgment was rendered and not by independent 
aotion. 

On June 9, 1958, Judge Campbell overruled defendants' said a r i t -  
ten demurrer. Whereupm, defendants demurred ore tenus "on the 
ground (that the Complaint doas not state a aause of action." Judge 
Campbell sustained +he demurrer ore tenus and granted leave to  plain- 
tiff to anlend its complaint. 

I n  its amendment to  complaint, plaintiff, after adopting without 
modifioaticon all of its original allegations, alleged (1) that i t  was and 
had been the sole owner of said personality, (2) that  said personalty 
had deteriorated and depreciated in value while in the wrongful pos- 
session of defendants, and (3)  that i t  would suffer irreparable dam- 
(ages if the sale were not restrained. Except as indicated, the amend- 
ment reiterates and amplifies allegations of the original oomplaint. 

Plaintiff then prayed, inter nlia, that i t  be adjudged the owner and 
entiltled t o  (the immedialte possession of said personalty, and that i t  
reoover $500.00 damages on account of the deterioration thereof while 
in the wrongful possession of defendants. 
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Defendants demurred to the amended complaint, specifying a s  
grounds of objection the following: 

" (1) That i t  appears from the face of lthe complaint thah Mioa In- 
dudries, Inc., the plaintiff herein, did n& a t  the time this adion was 
instituted on +he 15th day of March, 1958, and does not now have 
the legal capacilty to sue; that  it was not at 'said time, and is not now, 
a valid and legally existing corporation. 

" (2) That  i t  appears from the amendment to the complaint as filed 
on the 25th day of June, 1958, that a new, iseparaite and didinot cause 
of aotion has been attempted to  be set up against the defendants, 
which attempted new cause of aotion substantially changes the plain- 
tiff's alleged claim. 

"(3) That  the oomplaint as amended does not state a cause of 
action." 

Judge Sink's judgment, after reciltals, provides: "After reading the 
pleadings, it is ordered by Ithe Court that the demurrer be sustained." 

Plaintiff excepted and appealed. 

Jones & Jones and W a r d  dl. Bennett for plaintiff, appellant. 
Marcellus Buchanan ajzd J. H. Stockton for defendants, appellees. 

BOBBITT, J .  The only question presented is whether the count erred 
in ~ustain~ing the demurrer to amended complaint. (The judgment did 
not dissolve the restraining order, nor did it dismiss the action.) 

Plaintiff does not attack the judgment or the execuhion. But the 
judgment is against Minerals Processing Company, not against plain- 
tiff; and the execution authorizes the sheriff to  levy on and to sell 
property of Minerals Processing Company, not propenty of plaintiff. 

Only property of the judgment debtor may be levied on and sold 
under execution. G.S. 1-315. -4 levy made on property of a person 
other than the judgment debtor oon~stitutes a trespass. 33 C.J.S., Exe- 
cutions s 453; 21 Am. Jur., Executions 1 138. 

If, as alleged, the sheriff wrongfully levied on, hook possession of 
and refused to  surrender property owned solely by plaintiff, what 
legal remedies were available t'o plaintiff? 

1. Plaintiff was entitled to recover its property from the person or 
persons in wrongful possession thereof; and, in an action therefor, 
the ancillary remedy of claim and delivery, G.S. 1-472 et seq., was 
available. Jones v. Ward, 77 N.C. 337; Churchill v. Lee, 77 K.C. 341; 
Mitchell v. Sims, 124 N.C. 411, 32 S.E. 735; Bowen v .  King, 146 N.C. 
385, 392, 59 S.E. 1044. 

In  Jones v .  Ward, supra, the basis of decision is well stated in the 
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headnote as follows: "An action for daim and delivery of personal 
property oan be maintained by the owner against an officer taking the 
same under an execution against a third person." 

While i t  did not seek immediate possession under claim and de- 
livery proceedings, it is noked thah plaintiff !alleged thab  the property 
had not been seized under an exeoution or aittrachment "against the 
property of lthe plaintiff ." G.S. 1-473 (4) .  

2. Plaintiff was entitled to  recover damages, if any, sustained by 
plaintiff on amount of the wrongful seizure and d h n t i o n  of ilk prop- 
erty. Leavering v. Smith, 115 N.C. 385, 20 S.E. 446; Martin v. Buffaloe. 
128 N.C. 305, 38 S.E. 902; Bowen v. King, supra; 80 C.J.S., Sheriffs 
and Constiables § §  146, 147; 47 Am. Jur., Sheriffs, Police and Con- 
stables §§ 44, 48. 

Moreover, plaintiff was entitled, in a single acition, to recover b d h  
possession and damages. G.S. 1-230; Bowen v.  King, supra. 

Whether plaintiff, a stranger to Penland's acition against Minerals 
Processing Company, could have intervened therein, is not before us. 
I n  this conneotion, see 33 C.J.S., Executions § 165. 

The fa& that Penland was the judgment creditor, standing alone, 
would not impose liability on account of the sheriff's wrongful wiz- 
ure land detention of plaintiff's property. Draper v. Buxton, 90 N.C. 
182. However, as stated in 33 C.J.S., Executions § 456: "All persons 
who have anything to  do with ithe wrongful issuance or levy of an exe- 
cution, including persons who procure, direct, or assid in the com- 
mission of the wrongful act by lthe officer, are liable to the person 
injured thereby. Even a stranger or person not a parlty to the suit 
who officiously directs an officer in mlaking a wrongful levy, or who 
accompanies an officer and assists him in the commission of the 
wrongful aot, is equally liable with the officer for the injury ws- 
tained." If, s s  alleged, Penland induced the sheriff to  commit, the al- 
leged wrongful acts, he is equally liable with the sheriff for damages 
sustained by plaintiff on accounit thereof. 21 Am. Jur., Executions 
641; Anndaition: 91 A.L.R. 922 et seq., and supplemenkal decisions. 

Upon these legal principles, the amended complaint states faots 
sufficient to  constitute a cause of action. 

Defendants' contention that the amended complaint is demurrable 
because it introduoed "a new, separalte and distinclt cause of action," 
is without merit. 

Whether, strictly speaking, plaintiff, by alleging that  ilt had been 
damaged by defendants' alleged wrongful acts, thereby introduced 
a new cause of action, need not 'be discussed; for, absent the bar of 
an applicable staltute of limihtions, it was permissible under G.S. 
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1-163 to allow plaintiff to introduce a new cause of action by way 
of amendment if the fiacts constituting the new cause of action arise 
out of or are connected with the trantsaations upon which lthe origind 
complaint is bmed. Stctmey v. Membership Corp., 249 N.C. 90, 93, 
105 S.E. 2d 282 ; Perkins v. Langdon, 233 N.C. 240, 63 S.E. 2d 565. 
Here, plaintiff's so-called new cause of aoticm is based primarily on 
the identical facts originally alleged. 

Finjally, me consider defendants' oontention that  i t  appears on the 
facc of the complaint that plaintiff did not on March 15, 1958, have 
the legal capacity t o  sue. This contention is direoted .to hhe allegations 
of paragraph I of the original complaint, via.: 

"I. That the plaintiff is a corporahion duly chartered, organized 
and existing under the llaws of the S6ate of North Carolina, and cthajt 
while its authority 60 ciarry on i t s  regular businem EM contemplated 
by its charter was suspended itemporarily on the 10th dlay of Decem- 
ber, 1957, this action is instituted in the name of \said corporation 
within two years from the date of its suspension by aukhority duly 
given by its directors for the purpose of preserving the assets of said 
corporahion." 

While the quoted allegations do nat so state, we aacept, f ~ r  present 
purpmes, defendanrts' conkention thlat i t  appears therefrom that plain- 
tiff's clharter was temporarily suspended by the Secrdary of State 
under G.S. 105-230. Whether plaintiff's charter has been restored as 
provided in G.S. 105-232 does not appear. We are ooncerned only 
with plaintiff's status when thils adion was commenced. 

Upon the present record, we are not diqosed Ito undentake to de- 
fine precisely the legal effect of a temporary suspension of charter 
under G.S. 105-230. Suffice to say, we are of the opinion and hold 
that the facts alleged, considered in the light mod  favorable t o  plain- 
tiff, do not disclose that, plainltiff did not have &he legal o8pacity on 
March 15, 1958, to instituke and prcxsecute this action. G.S. 55-114(4), 
enacted by Ch. 1371, Session Laws of 1955, effective July 1, 1957. 

We (are not presently concerned with whether pl~aimtiff can estab- 
lish the facts alleged. For the purpose of ksting the sufficiency of the 
amended complaint, the facts alleged are deemcd admirtted by thc 
demurrer. 

For the reasons stated the judgment sustaining demurrer to amend- 
ed complaint is revensed. 

Reversed. 
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COLUMBUS COUNTY v. D. W. THOMPSON AXD WIFE, LULA THOMPSON. 

(Filed 25 February, 1959. ) 

1. Judgments 5 
A judge of the Buperior @urt has original as well a s  appellate juris- 

diction to set aside a default judgment. 

2. Process 5 2- 
Under G.S. 1-89, prior to the 1939 amendment, the service of sum- 

mons more than ten clays after its issuance in tax foreclosure proceedings, 
without amy alias or pluries summons, is tankamount to nonservice, since 
the summons has lost its validity a t  the time of service. 

3. Judgments 5 2 7 b  
Where there is no valid service, the judgment is void. 

4. S a m e  
A void judgmeut is a nullity and neither the lapse of time nor n gen- 

eral  nppearance can give it  validity. 

5. Appeal and E r r o r  5 22- 
An assignment of error, unsupported by exception, that the court erred 

in finding that the evidence was insufficient to sustain appellant's mo- 
tion is a broadside exception and ineffectual because of noncompliance 
wibh the Rules of Court. Rules of Practice in the Supreme Court Nos. 
19(3) and 21. 

6. Appeal and E r r o r  5 21- 
An appeal itself will be treated as  a n  exception to the judgment. 

7. Same-- 
An exception to the signing of the judgment presents for review the 

questions whether the faots found support the judgment and whether 
m y  error of law appears on the face of the record, but i t  does not pre- 
sent for review the evidence upon which the findings a re  based. 

8. Sppeal and Error  5 4 9 -  
The determinative question was the date summons was served in the 

action. The trial court found that the record offered by movant was 
erroneous on its face as  to the dates of issuance and service of sum- 
mom, alnd could not be relied upon as  a true and correct  cop^ of the 
proceedings. Held:  The eourt should have found with particularity the 
controlling facts in order that it  mcay be determined on appeal whether 
the facts found support the judgment. 

9. Appeal and E r r o r  § 5 5 -  
Where the count does not find sufficient facts to support the judgment, 

the cause must be remanded. 

APPEAL by defendant D. W. Thompson and movanrt Herbert Ran- 
som from Seawell, J., March Term 1958 of COLUMBUS. Argued as Case 
No. 613 Fall Term 1958. 
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Civil action to  foreclose ltax sale certificates, heard on motion of 
the defendlant D. W. Thompson, to which moticm Herbert Ransom 
mhade himself a party and adopted it as his own, to vacalte a judg- 
ment by default entered therein on 28 July 1929 by the Clerk of the 
Superior Court of Columbus Counfy, appoinrting a commissioner, and 
ordering a sale of the land described in lthe complaint #at public auc- 
tion. This judgment is recorded in Judgmenlt Docket 12, pages 64 
and 65. On 25 August 1930 the commissioner reported .to the court 
that  Columbu~s County beoame the last and highest bidder. The mo- 
tion does not request th& the fin~al decree of confirmation by 6he Clerk 
dated 2 March 1940, ordering a deed for said land to be executed and 
delivered to  Columbus County, and the deed apparently executed 
pureuanlt thereto, be vacated. 

It would isecm from an answer 60 the motion filed by Flossie H. 
Robinson and Mary Wade Robinson, allthough no deeds are copied 
in bhe Record, that  Columbus County on 2 December 1948 conveyed 
by deed fhe land, or some part of it, t o  Wade H.  Robin.son, and that  
Wade H. Robinson died leaving as his sdle heirs Flossie Robinson, 
widow, and Mary Wade Robinson, daughrter. 

It would also seem from tihe Record, although again no deeds ap- 
pear in the Record, thah D.  W. Thompson and wife wnveyed by deed 
this land t o  Ernest R. Ashley, who convey4 it by deed d&d 12 July 
1957 to  Herbert Ransom. 

The motion filed by D .  W. Thompson, and adopted as his own by 
Herbert Ransom, avers that  the judgment by defaullt enhered on 28 
July 1930 is void for 1 1 ~ 1 ~  of jurilsdiction for that  "hhc summons was 
not served on the defendant D .  W. Thompson laflter its issue within 
the time required by law and this defeat \appears from the record of 
the offioer's return." The motion alleges threc other grounds to vacate 
this judgment, blit as no evidence was offered in  usu up port Ithereof. they 
are not set forth. 

The only evidence a t  the hearing was introduced by D. W. Thomp- 
son and Herbert Ransom, and consisted of the judgment dalted 28 
July 1930, Chapter 334, Public Laws of North Carolina, Session 1929, 
and Chapter 66, Public Laws of North Carolina, Session 1927. 

The judgmenk dated 28 July 1930 recites, inter aha, thah a verified 
con~plaint was filed in the Clerk's Office on 29 November 1929 and 
a summons was issued from his office on said date. and returned with 
the following endorsement: 

"Received Nov. 27, 1929, Served Dec. 20, 1929, by delivering 
a copy of the within sumrnonls and a copy of the compl'aint to 
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eaoh of the following defendants: D. W. Thompson & wife Lulla 
Thompson. 

JOHN W. HALL, Sh,eriff Col. Co. 
By M. W. HOBBS, D. S." 

This judgment also recites that no answer or demurrer hm been filed 
to 'the compl~aint, and hhat the time for filing same h'ais expired. 

Judge Seawell's judgment recites that the movants offered in evi- 
dence the judgment dmated 28 July 1930, and then f o l l c ~ ~ a  in his judg- 
ment the following language: ('and the Court finds as a fact fhat the 
original papers in said judgment have been lost or misplaced land 
cannot be found, and that %he record as offered by the movmt is 
on i b  faoe erroneous as to dates of the issuance of summons, service 
of summons, and filing of  complaint^, and cannot be relied upon as 
a true and correck copy of ;the proceedings in said oause, and that  
said judgment has remained of record si'nce July 28, 1930, and sihould 
not a t  this lahe date be disturbed or set laside without clear, strong 
and convincing proof, and that  after hhe rendition of the said judg- 
ment thfah none of the purported owners of said land ever l i d  same 
for ltaxes and treated and considered said judgment as valid; It is, 
therefore, ORDERED, ADJUDGED AND DECREED by the 
Court that plaintiff's (sic) motion be and the same is hereby denied." 

From the judgment, the defendant D .  W. Thompson and the movant 
Herbert Ransom appeal. 

John K. Burns for clppellnnts T). W .  Thompson and Herbert Rnn- 
som. 

Sankey W .  Robinson and Janzes Dick Proctor for appellees Flossie 
H .  R o b i ~ ~ s o n  and Mary W a d e  Robinson. 

PARKER, J .  Judge Seawell had jurisdiction to hear the motion, 
for the reason that the jurisdiction of the Superior Court Judge on a 
motion to set aside a judgmenrt by defaulrt enhered by the Clerk is 
original as well as appellate. Rich v. R .  R., 244 N.C. 175, 92 S.E. 2d 
768; Moody v. Howell, 229 N.C. 198, 49 S.E. 2d 233; Caldwell v. 
Caldwell, 189 N.C. 805, 128 S.E. 329. 

In  this aation to  foi-eclose tax sale certifiaates held by Columbus 
County, the complaint avers that khe land therein described was list- 
ed for the year 1927 in the names of D. W. Thompson and wife, 

Thompson. Chlapter 334, Public Laws of North Carolina, Ses- 
sion 1929, which was the statuhe in force at the time, provided that 
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D. W. Thompson and his wife shall be made defendants, and shall 
be served with process m in civil actions. 

Chapter 66, Public Laws of North Carolinla, Session 1927, which 
wae in force in 1930, required the sheriff to whom the summons was 
addressed for service in this tax foreclosure action Ito serve i t  on rthe 
defendanb wiithin ten days after the date of its issue. Chapter 15, 
Public Laws of North Carolina, Session 1939, mended the ten dayis 
requirement, and enlarged the time for service of summons in tax 
foreclosure actions to within sixty days after the date of ita issue. 
This is the present law. G.S. 1-89. 

There is no suggestion in the instanlt cme of the issuance and serv- 
ice on hhe defendants of (any alias or pluries summons. The defendants 
neither amwered nor demurred. The judgment entered was a default 
judgmont. 

The lauthority of the sheriff to  serve the summons in khis cme on 
the defendants was limited by the statute in forfie a t  the time to 
within ,ten days after (the dtate of its issue. If the aheriff failed to  serve 
the summons addressed to  him upon the defendanhs within the time 
prescribed by the statute, and this appears from the sheriff's return 
on the copy of the summons, this summons had lost its vitality and 
was functus ofiin'o when bhe eheriff served it. Green v. Chrismon, 223 
N.C. 724,28 S.E. 2d 215. Aa was said in Atwood v. Atwood, 233 N.C. 
208, 63 S.E. 2d 103: "Hence it appears froin the return of the sheriff 
that  what he did as .to service of the summons was a t  a time when 
the life of the summons had expired, and when he had no authority 
to serve it. Thus, the raturn, in a legal sense, is tanhamount to a rc- 
turn of non-servioe." 

Where there is no service of process, the court has no jurisdiction, 
and its judgment is void. A w i d  judgment is a nullity, and no rights 
rain be based  thereo on. Collins v. Highway Com., 237 N.C 277, 74 
S.E. 2d 709; Moore v. Humphrey, 247 N.C. 423, 101 S.E. 2d 460 
" (The  passage of time, however great, does not affect the validity 
of a judgment; it cannot render a void judgment valid.' 31 .h. ,Jur., 
66; Anno. 81 A. S. R., 559." Now 30-A Am. Jur., 170. Monroe v. A'iven, 
221 N.C. 362,20 S.E. 2d 311. See also, Com'rs. of Roxboro v. Bumpass, 
233 N.C. 190, 63 S.E. 2d 144. 

An appearance to  vacate a judgment entered by default cannot 
valid* such default judgment, if it is void because rendered when 
the court had no jurisdiction. Harrington 21. Rice, 245 N.C. 640, 97 
S.E. 2d 239; Harrell v. Welstead, 206 N.C. 817, 175 S.E. 283. 

This is the sole assignment of error of the appellants: "That the 
court erred in finding that  the evidence was insufficient to sustain 
the motion of movants and entering an order denying movants' mo- 
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tion Ito set aside and va& judgment No. 15368." 
The mignment of error ''that &he court, erred in finding thlat the 

evidence was insufficient to lsustain the motion of movants" is not sup- 
ported by (an exception, and is broadside, in thah i t  does not specifioal- 
ly and distinctly point out the alleged error so ithat in the amignment 
of arrcrr we aan see the alleged error made by the judge. It is inef- 
feotual beoause of noncompliance with the rules and decisions of this 
Court. Rule 19(3) and Rule 21, Rules of Practice in the Supreme 
Count, 221 N.C. 544 et seq.; Caldwell v. Bmdford, 248 N.C. 48, 102 
S.E. 26 399; Putnam v. Publications, 245 N.C. 432, 96 S.E. 2d 445; 
Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351; Vestal v. Vending 
Machine Co., 219 N.C. 468, 14 S.E. 2d 427. 

The appeal entriee &ate ithat the movamts except t o  the signing of 
the judgment, and appeal to the Supreme Ooulrt. The appeal itself 
will be treated as an exception t o  the judgment. Ellis v. R.R., 241 
N.C. 747, 86 S.E. 26 406; Casualty Co. v. Green, 200 N.C. 535, 157 
S.E. 797. 

An exception t o  the signing of the judgment brings up for review 
two questions: (1) Do the facts found support the judgment, and (2) 
does )any error of law (appear upon the face of the record? City of 
Snlisbvry v. Rarnhardt, 249 N.C. 549, S.E. 2d ; Bailey v. 
Bailey, 243 N.C. 412, 90 S.E. 2d 696; Bond v. Bond, 235 N.C. 754, 
71 S.E. 2d 53. I t  does not bring up for review the evidence upon which 
t4he findings (arc based. Suits v. Insurance Co., 241 N.C. 483, 85 S.E. 
2d 602; Hoover zl. Crotts, 232 N.C. 617, 61 S.E. 2d 705; Ruder 1 ) .  

Coach Po., 225 N.C. 537, 35 S.E. 2d 609. 
The motion and answer thereto raised questions of fact. It wais 

the duty of the court "to hear the evidence, find the fa& and render 
judgment." Horrington v .  Rice, supra. 

The trial judge found Ithat "the record as offered by the movant is 
on iits face erroneous as to dates of the issutance of summons, service 
of summons, and filing of  complainlt, and cannot be relied upon as a 
true and correct copy of the proceedings in said c~ause." This is a 
conclusion, and not a finding of f'acts. The judge should have found 
with particul'arity the faoh, so th'at we can det-ermine whether the 
facts found support the judgment. 

The trial court found ais a f a d  ''lth'ait after the rendition of the said 
judgment thlat none of the purported owners of said land ever listed 
same for taxes and treated and considered said judgment as valid." 
Whether Herbert Ransom, and his predecessor in title Ernest R. Ash- 
ley ever listed ithe land for taxes, and whether lthey and the Robin- 
sons breeted and conlsidered said judgment as valid m e  not before us 
for decision, on the motion of appellanh direoted solely to the alleged 
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lock of jurisdiaticm of the couh ;to render the judgment by default, 
because the aervi'ce of summom upon the defendanh was not mfade 
within the hime required by statute fmm the time of i2s issuance. Her- 
bert Ransom ,and the Robinsons, if they so desire, clan litigate their 
mtenhione another day l a d  in another proceeding. 

We are of opinion that  the court below has not sufficiently found 
the f a d s  so t h d  we osn accuraitely and lsafely pass upon the judg- 
ment denying .~ippellsnb' motion. 

E m r  and Remanded. 

GUILFORD BUILDDRS SUPPLY COMPANY, INC. V. OJGORGE W. REY- 
NOLDS, J. T. RJEYNOLDS, RAClHEL L. REYNOLDS, VARINA M. 
REmOLDS AND EDYTHE REYNOLDS. 

(Filed 25 February, 1959.) 

1. Corporations $ 1- 
Where the ecidence discloses that  the plaintifP sold goods to an indi- 

vidual on such individual's credit alone, and refused to extend credit 
to the corporation in which the individual was a n  oificer, plaintiff may 
 not contend that  because the purported corporation was uonexistent a t  
the time, the officers and directors thereof were personally liable, since 
such principle obtains in proper instances only when the stockholders, 
officers and directors continue t o  obtain credit for and on behalf of a 
purported but nonexistent corporation. 

2. Partnership 8 la- 
Evddenoe that  the husband was in the building and land tlewlogn~ent 

business, that  his wife owned certain realty, and that she executed 
deeds for her land a s  dirwted by her husband, but that  she never received 
payment for property transferred by her and that  the only money re- 
ceived by her fmm her husband over the period in question was for her 
support, is  insufficient to justify a holding that  she is liable us  a partner 
or otherwise for building tuaterials puwhased by her husbnnd. 

APPEAL by plaintiff from Johnston, J., March 10, 1958 Regular 
Civil Term of GUILFORD (Greensboro Division). Thie case as No. 604 
wais argued at, the Fall Term 1958 of this Court, 

This action was originally instituted 9 May 1957 against J. T. 
Reynolds, George W. Reynolds, and Oakmont, Inc., an alleged cor- 
poration, to recover an unpaid balance due the plaintiff for building 
materials allegedly sold to the defendants in 1956 and 1957 in the 
sum of $18,442.63. 

I t  was alleged in the original complaint that sometime prior t o  
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June 1956 the plaintiff entered inho an express oral conhraut with the 
defendants, J. T. Reynolds and George W. Reynolds, who were offi- 
CQIB and agents of the defendlanit Oakmont, Inc., and who were aching 
on behalf of themselves, individually, and as agents of the defendant 
Oakmont, Inc., whereby plaintiff agreed to furnish certain building 
supplies 60 the (three defendanb; hhat defendants, J. T. Reynolds and 
George W. Reynolds, acting for themselves, individulally and in the 
ooum and mope of their duty and authority lais agenits of Oakmont, 
Inc., agreed to  promptly pay for the building supplies so ordered by 
thein and furnislhed by the plaintiff; that  defendant Oakmonk, Inc., 
 through its officers and agenb, the individual defendants, agreed to 
promptly pay for the building supplies so ordered by them and fur- 
nished by the plaintiff. 

Subsequent to  the filing of the complaint in this action, the corpo- 
rate defendant filed a voluntary petition in bankruptcy. The plain- 
tiff filed no claim with khe trustee in bankruptcy against Oakmont, 
Inc. 

With the permission of the court, the plaintiff took a voluntary 
nonsuit as to Oakmont, Inc. The plaintiff was permitted to make 
Rachel L. Reynolds (wife of J. T .  Reynolds), Edythe Reynolds 
(daaughker of J. T.  and Rachel Reynolds), and Varinla M. Reynolds 
(wife of George W. Reynolds), panties defendant, and allowed t o  
amend its complaint. 

The amended complaint alleges bhat during the times herein com- 
plained of, She defendants were associ'atted together for the purpose 
of carrying on as co-owners a real estate development and consltruc- 
tion business for profit. The oomplainlt further alleges: "That some- 
time prior to June 1956, the defendant J .  T. Reynolh oame to the 
plain*tiff's place of business and a t  lsaid kime aclting on behalf of him- 
self individually and on behalf of the other defendants entered into 
an express oral agreement with the plaintiff whereby the plaintiff 
agreed to furnilsh building materials and supplies to J.  T.  Reynolds, 
who was iactii~g for himelf individually and for the other defendants, 
said building materials and supplies to be used by the defendants in 
the course of their real estate, development and construotion busi- 
ness; that  said building materials and supplies so ordpred were to be 
paid for promptly." 

The defendants filed amwer and denied liability, but did not deny 
h a t  the plaintiff had furnished building materials and supplies 
amounting to  $18,442.63, none of which had been paid. 

The plaintiff's evidence ten& to show that all the items of build- 
ing materials furnished by the plaintiff, and for which it has not 
been paid, in the sum of $18,442.63, were charged to J. T.  Reynolds 
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on its books; that  the certificate of incorporation of Oakmont, Inc. 
n-ais issued by the Secretary of Stlate on 3 March 1947 and that such 
certificate was suspended on 2 February 1948 for failure to file re- 
quired reports and pay franchise taxes due the State of North Caro- 
lina as required by law. I t  is conceded Mat the corporation for all 
corporate purposes expired under the stiatute on 2 February 1953. 

Albert W. Christiansen, President of the plaintiff corporation, testi- 
fied that,  "In 1955, Mr. Reynolds ciame to  my office and said that he 
n-as going to do quite a bit of building out in the Lawndale seotion 
and he would like to  purchase some building supplies from us. I told 
him * * * we surely did appreciate it, bult with our previous expe- 
riences we couldn't d~o bulsiness with Oakmont, Inc., but we would 
be glad to do business with Mr. J .  T. Reynolds. After I told Mr. 
Reynolds that  we could not do businew with Oakmont, Inc., he 
agreed rto go along on that  baisis. * * * After this conversation in 
1955, we began to  sell building supplies to the Reynoldlses. * * * At 
the time of the conference in 1955, Mr. George H. Thompson waa 
present with Mr. Reynolds and me. * * * I have with me a ledger 
sheet covering all transactions with either Oakmont, Inc. or with J. 
T. Reynolds. No ledger sheet after the year 1949 reflects any (trans- 
actions in the name of Oakmont, Inc. There hm been no charges 
made on the ledger sheets or in any other way to Oakmont, Inc. 
* * * Since 1949 all purchases made by J. T .  Reynolds or anyone 
on his behalf have been charged to  J. T.  Reynolds. * * * 

"When suit wlas in~stituted against J. T .  Reynolds, George Reynolds 
and Oakmont, Inc., I did not know that  Oakmont, Inc, wm not in- 
corporahed. After the bankruptcy hearing it was learned that Oak- 
mont, Inc. was not incorporated and I thought that  the individual 
Reynolds defendants in t.his action owed me s s  individuals. At the 
time of furnishing the materials we were looking to Mr. Reynolds 
for our money. No, Mr. Reynolds ncver told me that we could ex- 
pect any money from Oakmont, Inc. Mr. Reynolds is the man I was 
dealing with a t  the time of furnishing the materials and subsequent- 
ly md with whom I had conversaltiona and I was looking for my 
money from Mr. Reynolds." 

Mr. George H. Thompson, Vice President of the plaintiff, testi- 
fied, "I heard Mr. Christiansen testify with regard to  a conversation 
wihh Mr. J. T .  Reynolds. I was in the office a t  the time. * * * Mr. 
Reynolds, I think, wanted to order some mlacterials and the past was 
brought up about Oakmont, Inc. So Mr. Chrbtiansen and Mr. Rey- 
nolds agreed that all billis were to be made to  Mr. Reynolds a t  that  
time. * * * As a result of the canvemition * * * all ahicles lthat were 
delivered were charged to  J. T.  Reynolds. To my knowledge no 
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oharges were made to Miss Edythe Reynolds, Miss Varina Reynolds 
or Mrs. Rachel Reynolds. To my knowledge no charges were made 
to George W. Reynolds." 

At  the close of plaintiff's evidence, counsel for the defendanhs 
moved for judgment as of nonsuit. Motion allowed as to all defend- 
ants except J .  T. Reynolds. Plaintiff accepted. 

Jury returned a verdiot againat J .  T. Reynlolds in the sum of 
$18,442.63, with interest from 1 May 1957. 

Judgment was accordingly entered and the plaintiff appeals, as- 
signing error. 

Rollins & Rollins; Smith, Moore, Smith, Schell & Hunter, and 
Richmond G. Bernhardt, Jr., for plaintiff. 

Hoyle & Hoyle, and J .  Sam Johnson, Jr., for defendants. 

DENNY, J. The appellant's only exceptions and assignments of 
error are directed to the allowance of the defendants' motion fm 
judgment as of nonsuict as t o  the respective defendlanlts on behalf of 
whom the motion wais sustained. 

In {addition to  the evidence set out above, lthe plaintiff introduced 
adverse examinations of all the defendlank These adverse exarnina- 
tions established the f a d  that Oakmonrt, Inc. never held any corporate 
meetings a f k  the meeting of 21 March 1947, a t  which meeting the 
incorporators elected J. T .  Reynolds, G. W. Reynolds, and Edythe 
Reynolds, directors of the corporahion. On the same d~ay, the direc- 
tors eleoted J .  T. Reynolh, President; G. W. Reynolds, Vice Presi- 
dent; and Edythe Reynolds, Secretary-Treasurer. 

It appears from the adverse examination of Mrs. Rachel L. Rey- 
nolds that she owned some real a t a t e  on which her husband built 
some houses and that  Mrs. Reynolds signed deeds conveying the 
property in accordance with the request of her husband; that she 
has never received any payinent for property t~ansferred by her; that 
the only money she has received from her hu~band over the period in 
question has been for her support. 

The appellanb contend (1) $hat all bhhese defendants who were 
stockholders of Oakmont, Inc. are liable individually and as part- 
ners to the plaintiff, because a t  the time the materials were furnished, 
such parties were trading under the name of Oakmont, Inc., a pur- 
ported corporation, whose ch~arter had been suspended on 2 February 
1948 and whose existence for all purposes expired by law on 2 Feb- 
ruary 1953, G.S. 105-230 and G.S. 105-232; and (2) that there is 
sufficient evidence to be submitted to a jury cm the i s u e  that Rachel 
L. Reynolds was liable as a partner with some or all the defendants, 
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or 'that she was liable ais an undisclosed principal of the defendant 
J. T. Reynolds. 

Undm certain circumstances, stockholders, officers and directors 
may be held liable as individuals or partners when such stockholders, 
officers and directors permit the charter of the corporation to expire, 
and continue to obtain credit for and on behalf of a purported but 
non-existent corporahion. 

In Volume 13 of Fletcher Cyc. of trhe Law of Private Corporations, 
section 6648, page 1378, et seq., we find the following: "Members of 
a pretended corpmtion which is neither a de jure nor a de facto 
oorporzitim are generally held personally and individually liable, 
unless otherwise provided by statute, flor the dehts of the prdended 
corporation, unless the creditor is estopped to attack the corporate 
existence of the apparenlt corpoiation, wikhoult any reference to 
whether the persons sought to be held liable, actively participated in 
contracting the debt," citing Wood v. Staton, 174 N.C. 245, 93 S.E. 
790, 794, which holds that  where a claimanh has extended credit to 
an alleged corpmation, "unless there is one, either de  jure or de  facto, 
the members aan, ordinarily, be held liable as partners." 

I n  lthe instant cme, however, there is not a scintilla of evidence 
tending to show that the defendants obtained ;the materials from 
the plaintiff on the credit of Olakmont, Inc. Plaintiff's evidence is 
expressly to the wntrary. It was agreed between the president of the 
pliainltiff wrpora;tion and the defendant J. T.  Reynolds that the plain- 
tiff oorprajtion would not extend credit in any amount to Oakmont, 
Inc., but tha t  credit would be extended to J. T .  Reynolds; that  it 
was extended to him land that  he and he alone wa.b the one to whom 
the pllaintiff looked for its money. Therefore, the plaintiff's first con- 
tention is without merit. 

As to the second contention, we find nothing in the evidence that 
would iustify a holding that  Rachel L. Reynolds is liable as a part- 
ner or otherwise for debts arising out of the contraclt between the 
plaintiff and the defendant J. T. Reynolds. Rothrock v. Naylor, 223 
N.C. 782, 28 S.E. 2d 572. 

The ruling of the court below in sustaining the defendants' ma 
tion for judgment as of nonsuit as to all the defendants, except J. '1  
Reynolds, is 

Affirmed. 
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ALFRED JEFFBRSON FISHDR, BY ISRAEL FISHER. 1118 FATKER AND 

NEXT FEIEND V. TAYLOR MOTOR COUPASY, IXC. 

(Filed 28 February, 1089. ) 

1. Infants  8 2- 
Where a n  infant buys a car and wrecks i t ,  lie iuay clisafiirni the con- 

tract and r m e r  that  par t  of the purchase price furnished by him, less 
the value of the car In its wrecked wnditioi~, notwithstanding that the 
father of the infant, prior to the wrwIr, in statill::. t l ~ t  he I~rttl pnitl a part 
of the purchtise price, inarle no wn~plaint  or sugyc~stlon of noxiage or 
other disability of his son. 

2% Pleadings § 28- 
A motion for  judgment on the pleatlings is in the nature of a demurrer 

and may be allowed only when the pleading of the opposite party fails 
to presen,t any material issue of fact. 

3. Infanta 8 2- 
Where defendant, in  a suit by an infant to recover the purchase price 

of a n  article upon disafflrmance of the contract of sale, controverts the 
amount of the purchwe price furnished by the infant. an issue of fact 
is raised for the deterinination of the jury, and plaintiff is not entitled 
to judgment on the pleadings, notwithstanding t h e  questiun of minority 
is not controverted. 

4. Same: Constitutional Law 8 1- 
Whether the law a s  to the liability of a n  infant on a contl.act o f  sale 

of an automobile should be changed is not a question for the Court, 
since the Court interprets and does not make the law. 

MOORE, J., .took no part in the consideration or decision of this case. 

APPEAL by both pl'aintiff and defendant from ill'oore (C. L.) J., 
a t  August T m  1958 of PAMLICO. 

Civil action to recover of defendlant refund of purchase price of 
automobile to plaintiff, a minor. 

Plaintiff alleges in his complaint, substantially the following: 
That he, the phaintiff, a minor. whose residence is with his father 

in Pamlico County, North Cardina, purchased a 1953 Oldsmobile 
automobile from defendant, a eorpo~ation, organized and doing busi- 
ness under bhe laws of North Carolina, with principal office in New 
Bern, North Carolina, for the 8um of $750.00, which he paid; that, 
m he is informed, advised and believes, he is entitled to  have the 
purchase price of the automobile returned to him; that he natified 
defendant of his desire to return .the au~tomobile, and rescinded the 
contract and requested the return of purchase price, but defendant 
refused to mlake a refund of the purchase price with interest or to 
rewive tihe automobile; and he p a y e  judgment. 

Defendank, while admikting ik corporake existence and that  plain- 
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tiff purohased a 1953 Oldsmobile, denies in majterial aspects other 
allegations. 

And for another (and further defense and 'as la cross-action against 
plaintiff, defendant makes sulktantially these averments: That plain- 
tiff represented h h d f  to be of full age lmd fully able to oonrtraot; 
that thereupon defendant agreed b sell him the automobile referred 

in the pleadings for the sum of $750.00 and said amount of money 
waa paid; tihat before defendant wuld furnish title certifi&, the 
father of plaintiff oame to defendant and represented $hat he had 
provided out of his own funds a large part of the money given for the 
automobile; thah no complaint or sugge~tion of nonage or other dis- 
ability was made to defendant until after plaintiff had taken and 
operated the automobile in violation of the criminal laws of North 
Clanolinla,-"resulting in said automobile being entirely wrecked and 
destroyed, oausing same Ito become of no value"; thah rthe first com- 
plaint received by defendant about the transaction was "a demand 
by letter dated January 8, 1958, addressed to defendant, claiming 
that said plaintiff was a minor, demanding the return of &he purchase 
price" but that  no tender has been made of the automobile or any 
pant of i t  to defendant; and that  '%y reason of the wrongful acts, 
torts and crimes of the plaintiff, the wid automobile has been wholly 
and completely destroyed, and that  by reason of said ' ads  the de- 
fendanh is relieved of any liabiliky to  pllaintiff." And defendant fur- 
ther alleges upon information and ibelief thlat a large part of the 
purchase money paid for the automobile was not the property of 
plaintiff bult of other parties, and defendrant ia not liable for such 
sums as were SQ supplied. 

Wherefore, defendant prays that he go wihhoult day, etc. 
The aount allowed plaintiff to lamend his compl'aint to allege that 

at the time of disaffirmance of the conbact by plainhiff, (the property 
was no longer in his possession and had no value. 

And the record and case on appeal show hhcah in 6his awe the coun- 
sel for the respective parties agreed on lthe answers t o  all of these 
issues, exog t  the fiourth, land had rthe cowt bo write in the a n s w m  
so that there w a ~  only one i m e ,  the foulrth, for rthe jury, and the 
jury answered that  issue (as indicated below: 

"1. Was the plaintiff, Alfred Fisher, under 21 years of age on 
August 29, 19571 Answer: Yes. 
"2. Did the plaintiff, Alf~ed fisher, purchase )an automobile 
from the defendant, Taylor Motor Company, on Augud 29, 1957? 
Answer: Yes. 
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"3. Did the plaintiff pay the sum of $750.00 for said automobile? 
Answer: Yes. 
"4. How much of the money paid for said automobile belonged 
to the plaintiff, Alfred Fisher? Answer: $600.00. 
"5. On what date did the plaintiff, Alfred Fisher, cause notice 
to  be given to the defendant, Taylor Motor Company that  he 
disaffirmed said oont~act  of purchase? Answer: January 8, 1958. 
"6. Was said automobile injured and damaged because of the 
negligence and unlawful act of the plaintiff, Alfred Fisher, on 
December 28, 1957? Answer: Yes. 
('7. What was the reasonable market value of said au~tomobile 
on December 28, 1957, prior t o  the injury and damage of said 
automobile by the negligence and unlawful act of the plaintiff? 
Answer: $400.00. 
"8. Did the plainitiff return or tender the said damaged automo- 
bile to the defendant a t  the time of the disaffinnance of the con- 
tract by him? Answer: No. 
"9. What was the value of said automobile on the date the plain- 
tiff gave notice to the defendant of his disaffirmance of his con- 
traot of purchase? Answer : $50.00. 

Thus in effeat the issues so answered by agreement oonstitute stipu- 
lation of facts, so to  speak. And upon those f a d  and the verdict the 
oourt adjudged that  plaintiff have and recover of the defendant the 
sum of $550.00, with interest thereon from the 8th day of January, 
1958, together wikh the cost8s of the action to  be taxed by the Clerk. 

The defendant and the plaintiff each except ,h lthe judgment, and 
appeals to Supreme Court and assigns error. 

Robert G. Bowers, Norris C. Reed, Jr., for plaintiff, appellant. 
R. E. Whitehurst for defendant, appellant. 

WINBORNE, C. J. The relative r ighb of plaintiff and of defendant, 
in such oases, are well defined in principles of law announced by and 
prevailing in this Court. See Collins v. Sorfleet-Baggs, 197 N.C. 659, 
150 S.E. 177; Morris Plaz Co. v. Palmer, 185 N.C. 109, 116 S.E. 261; 
McCormick v. Crotts, 198 N.C. 664, 153 S.E. 152; Coker v. Bank, 
208 N.C. 41, 178 S.E. 863; Barger v. Finance Corp., 221 N.C. 64, 18 
S.E. 2d 826, and cases therein cited. 

As t o  what the righb of the pahies are when an infant elects to 
disaffirm a contraat relative ko the sale or purchase of personal prop- 
ehy, other than as authorized by da tu t e  or for necessaries, this b u r t  
in the Collins oase, supra, in opinion by Stacy, C. J., declared, in per- 
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tinent part: "1. An infanh may avoid such a contracit either during 
his minorihy or upon arrival at full age * * 

"2. Upon such avoidance, the infant may recover lthe consideration 
paid by him, eiither in money or pmptrrty, with the limiltation that he 
must restore whatever part of ithat which came to him under the con- 
tract he still has, or account for so much of its value as may have 
been invwted in other property which he has in hand or owns and 
mntrols 

"3. But the infan6 is not required to acc.ount for the use or depre- 
ciation of the property while in his possession, or for iits loss, if squan- 
dered or dest~oyed, for this is the very improvidence against which 
the law seeks to protect him * * 

"4. The infant,, however, would be liable for any brtious use or dis- 
position of the property after such avoidance and before its surrender 
to ithose from whom it was obtained * * *." 

In  lthe light of these principles, applied to facts of ease in hand, the 
plaintiff ait the time an infant, wjas entitled, during his minority, to 
disaffirm hhe contract made by him with defendant for the purchase 
of the automobile in question. And upon such avoidance he was en- 
tiltled lto recover the consideration paid by him, either in money or 
property, with %he limiltation that he restore whiatever part he still 
has of bhe automobile whioh vame to him under (the contract. 

And the jury, upon the pleadings, supported by evidence itending 
to show controvemy as to the faclt, having found thart only $600.00 
of the money which was paid for the automobile belonged to  plaintiff, 
and lthe parties hlaving by the answer t,o ithe ninth issue stipulated 
that the value of the automobile, on date (January 8, 1958) plain- 
tiff gave notice to defendant of his disaffirmance of the contrach of pur- 
chaw, wm $50.00, plaintiff was entitled to judgment for the $600.00, 
less lthe $50.00, or $550.00, with interest and cosbs as rendered by the 
trial judge. 

NOW, as plaintiff's appeal, from deni'arl of his motion for judg- 
ment on the pleading: 

In this connection a motion for judgment on the pleadings is in 
the nature of a demurrer, and is allowable only where the pleading 
of the opp~si~te party is m fatally deficient in substance as to presenlt 
no material issue of fact. Erickson v .  Starling, 235 N.C. 643, 71 S.E. 
2d 384, and cases cited. 

Applying this principle, it may not be held that the pleadings 
here aaise no issue as t o  what was amount of the purchase price 
plaintiff paid. 

Lastly, as (to defendant'e appeal: While confessing awareness of 
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the general law with reference to contracts with infants, defendant, 
through its counsel, thinks "that the time baa come when the oourts 
should make a distincrtion in dealing with ar;ticles such as automobiles 
which an infant is permitted under statute to  drive and for which an 
infant is responsible to  the State and t o  society for a violakion of 
the rights by which an automobile may be operaked." It is not so 
wrikten. This Count interprets and does not make the law. 

Since neither plaintiff nor defendant prevails in this Court on 
points upon which the judgment is challenged, each party will bear 
the cost of his own brief, and the remaining cost of appeaI will be 
taxed by the Clerk equally upon plaintiff land defendant. 

Hence on plaintiff's appeal-No Error. 
On defendant's appeal-No Error. 

MOORE J., t m k  no part in considemtion or decision of this appeal. 

ADELE H. PAUL v. S. E. DIXON AND WIFE, RHODA 'SCOTT DIXON, 
DBLLAS CRAWFORD DIXON AND SHIRLEY ELVA DIXON. 

(Filed 25 February, 1959.) 

1. Pleadings 5 19- 
Where all the defendants join in a demurrer to the complaint upon 

the ground t h a t  i t  does not set forth a good cause of mtion, the demurrer 
will be overruled if the complaint sets forth a good cause of action as  
to any one of the defendants. 

2. Quieting Title § 1-Complaint held sufficient to  allege cause of action 
to quiet title. 

allerntions to the ett'ect that  prior to  the deed executed to plaintiff 
by h u s w d  and wife, the husband and wife had conveyed by registered 
deed other lands to the wife and others, but that  bhe description in- 
cluded a portion of the  lands conveyed to plaintiff, and praying that if 
the deed to the defendants conveyed a part of the land thereafter con- 
veyed to plaintift', by design, the interest of the f c n ~ ~ r l e  g r a i ~ f o ~ - ~ a u t e e  
be reduced under the equity of marshalling, in order to exonerate that 
part conveyed by her to plaintiff, or that if t h e  description was erroneous 
in including a part of the lands convqed bo plaintiff, the cloud on plain- 
tiff's title should be removed, 1~eU sufficient to state a muse of action 
against the femme grantor-grantee, a t  least. 

APPEAL by plaintiff from iZloore (C. L.) J., a t  August 1958 T m  
of PAMLICO. 

Civil aiction to declare plaintiff owner of certain land described 
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in ~ q l a i n t ,  freed and disoharged of claim of defendants Rhoda 
Scott Dixon and Dlallas Crawford Dixon and Shirley Elva Dixon,- 
heard upon demurrer entered jointly by defendants. 

Pbintiff, Adele H. Paul, widow of Zack H. Paul, who died 16 July, 
1954, alleges in her complaint substantially ithe following: (Para- 
graph numbers of complaint disregarded) 

1. Thrut, as alleged in paragraph 3 of complaint, on April 17, 1944, 
S. E. Dixon and wife, Rh'odla S. Dixon, executed and delivered to 
Zack H. Paul 'and wife, Adele H. Pjaul, a deed conveying certain land 
therein desoribed, with full covenants of seizin, right t o  convey, free 
f m n  encumbrancos, warranting ,to defend the tittle to lthe lsame against 
all other pereons whomsoever, said deed being recorded in the office 
of Register of Deeds of Pamlico in Deed Book 109, p. 578. 

2. That plaintiff, jointly with her husband, Zack H. Paul, so long 
.as he lived, and individually since his death, bas been in possession 
of the aforesaid lands, occupying and improving same until the pres- 
ent (time; and thah no other person (than plaintiff or her husband 
has paid taxes ;thereon since ithe conveyance to them. 

3. "That recently and within less than la year 'of this date, the 
plaintiff's &tention was called to  la deed, darted August 15, 1939, 
which is of record in ithe office of the Register of Deeds of Pamlico 
County in Book 95, page 404, from S. E. Dixon and wife, Rhoda 
Scatt Dimn, .to Rhoda Scott Dixon, Dallas C~awford Dixon and 
Shirley Elva Dixon * * conveying * three tracts of land," there- 
in desoribed, the bhird  tract of whiah purports to convey certain p ~ r -  
tion of the lands dwribed  in ;the deed from S. E. Dixon and wife, 
Rhoda S. Dixon, #to Zack H. Paul and wife, Adele H. Paul, "while 
the remainder d said description covers other bands adjacent to  or 
near the lands conveyed by S. E. Dixon and wife, Rhoda S. Dixon, 
to Zack H. Paul and wife, Adele H. Paul." And plaintiff, upon in- 
formartion and belief, alleges, "that either by inadvedence or mistake 
of &he d r a f h a n ,  o r  by design unknown to  the plaintiff or her hus- 
band, bhe lands desoribed in the deed to  her husband and .to herself 
were .also contained in the description in the deed from defendant 
S. E. Dixon and wife, Rhoda Scott Dixon, Ito their co-defendants 
md to Rhoda Scott Dixon." 

4. And upon information and [belief plaintiff also #alleges, "th,at the 
above situation and transaction is such that the plaintiff is entitled 

have the liands conveyed to her land her hulsband exoneraw from 
any chim by the defendan%s or any one of them, and khat in equity 
and under the doctrine of marshalling, any rights which bhe defend- 
a~lts, D a l l ~  Crawford Dixon and Shirley Elva Dixm might have or 
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claim ta have in the lands conveyed to the plaintiff and her husband, 
Zack H. Paul, should be transferred to the lands not covered by khhlat 
deed but conveyed to Rhoda Scott Dixon, Dallas Orawford Dixon 
and Shirley Elva Dixon, jointly, and that the rights, if any, of Rhoda 
Scott Dixon should be diminished because of her warranty as to the 
lands conveyed to  the plaintiff and her husband. 

5 .  And that  if the court should find hhat the aforesaid descriptions 
were made by inadvertence or by error, the same conlstitutes a cloud 
upon plaintiff's title, and she is entitled to have same removed. 

Wherefore, plaintiff prays judgment. 
Defendants demur to the complaint for that  "The complaint does 

not state facts sufficient to constitute a cause of adion against the 
defendants in that i t  appears from the face of ithe complaint that a t  
the time of ;the exec~t~ion and delivery of the deed to the plaintiff 
and her husband on April 17, 1944, that (there was a deed of record 
in Pamlico County in Book 95, a t  page 404, Pamlico Registry, dated 
Allgust 15, 1939, which conveyed undivided initerest in said lands to  
t,he defendants Rhoda Scott Dixon, Shirley Elva Dixon and Dallm 
Crawford Dixon, and that Rhoda Scott Dixon could only have had 
a one-third undivided in~termt Ito convey to the plaintiff and her hus- 
band, and the mme was notice of said fact h all the world"; and, 
fuhher, that  "It appears upon $he fiace of the complaint that in law 
Mrs. Adele H. Paul is the legal and equitable ownex of a one-third 
undivided interest in the land referred to  in paragraph 3 of ithe com- 
plaint only, and is a tenant in aommon with Dallas Crawford Dixon 
and Shirley Elva Dixon." 

Defendants, therefore, pray that the action be dismissed. 
The court being of opinion th~at said demurrer should be sustained 

as to Shirley Elva Dixon and Diallm Crawford Dixon, entered judg- 
menst in accordance (therewihh, granting Ito plaintiff leave to  amend 
her wmplaint and plead ais she may be iadvised. 

Plaintiff excepted thereto, and appeals to Supreme Court and as- 
signs error. 

J .  W .  Beaman and R. E.  Whitehurst for plaintiff, appellant. 
Robert G.  Roulers for defendants, appellees. 

WINBORNE, C. J. Decisions of this Court hold that where all ithe 
defendads join in a demurrer to Bhe compbaink upon the ground that 
i t  does not set forth a good cause of action, the demurrer will be 
overruled if the complaint sets forth a good cause of aotion as to 
any one of the defendants. Conant v. Barnard, 103 N.C. 315, 9 S.E. 
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575; Loughran v. Giles, 110 N.C. 423, 14 S.E. 966; Blackmore v .  
Winders, 144 N.C. 212, 56 S.E. 874; Caho v. N & S Ry, Co., 147 N.C. 
20, 60 S.E. 640; Hipp v. Farrell, 169 N.C. 551, 86 S.E. 570; Winders 
v .  Southerland, 174 N.C. 235, 93 S.E. 726. 

See also McIntoshJs N.C. P & P, Sec. 449, page 463, and McIn- 
h h ' s  N.C. P & P Second Edition, Sec. 1195 on page 655. 

I n  Conant v. Barnard, supra, Avery, J., writing for the Court, 
it is declared that "When the defendants united in a demurrer, on 
&he ground that tihe complain6 did not state facts sufficienk to con- 
stiltute a cause 'of aotion they tall placed themselves in the same boat 
and must sink or swim together. The current of au6hority is in favor 
of thk  just and salu6ary rule (of pleading, where the new system 
l l m  been adopted. 'A demurrer by two or more, if [there is a cause 
of action against any one of them will be overruled,' " citing authori- 
ties. 

And in the Caho case, supra, the Court in opinion by Connor, J., 
had this bo say: "The defendants having joined in the demurrer, if 
the complaint states a cause of action against eilther of them, it must 
be overruled * If, therefore, a cause of action is stated against 
the Pamlico, Oriental and Western RII. Company, we may not in- 
quire whether any is da ted  against its co-defendants who joined in 
the demurrer, but must adjudge that  tfhey answer over." 

Moreover in Hipp v. Farrell, suprtz, Hoke, J., writing for the 
Court, declared: "Again, it is held with us that where two or more 
are sued as join6ly responsible for a wrong, a joint demurrer filed 
will be held bad, if a cauise of action is stiated against eikher of the 
defendants," oi'ting the Caho case, supra. TO same effeot is opinion 
by Clark, C. J., in Winders v. Southerland, supra. 

In khe light, of the allegrutions in the complaint in present case, 
i t  appeam clear that  plaintiff alleges a cause of ac6ion against de- 
fendant, Rhoda Soott Dixon. Therefore, applying the above holding 
of this Court, "We may not inquire," m #stated in the Caho case, supra, 
"whether any is stated against its co-defendanb who joined in the 
demurrer, but must adjudge that  they answer over." 

Indeed, in so holding there is no conflict with the decision in 
Bailey v. McGill, 247 N.C. 286, 100 S.E. 2d 860. There the three 
defendants filed sepanate demurrers. 

Hence in suetaining the demurrer as to defendants Dallas Craw- 
ford Dixon and Shirley Elva Dixon there is error and, in this re- 
epeat, the judgment below is 

Reversed. 

MOORE, J., took no part in consideration or decision of this appeal. 
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JOHN L. MOORE, JR. v. AMERICAN NATIONAL FIRE INSURANCId: 
OOMPm O F  NTEW YORK 

(Filed 25 February, 19:59.) 

1. Insurance 8 9% 

Testimony to the effect that in raising insured's house in constructill# 
la basement, the house was underpinned so that it  was even more solicll~ 
on its foundations than before, and that  winds of a hurricane shook 
the house and then liftecl i t  up and caused it  to crash to the ground, 
i s  held sufficient to sustain the jury's verdict that the damage was the 
direct and proximate result of windstorm and that insured had not in- 
creased the hazard. and to justify recovery on the windstorill policy 
sued on. 

2. Trial 2242- 

Discrepancies and contradictions in plaintiff's evidence are  for the 
jury and not the court, and do not justifS nonsuit. 

APPEAL by defendant from ilrmstrong, J., a t  March 17, 1958 Term 
of FORSYTH- docketed and argued as No. 383 a t  the Fall Term 
1958 of this Court. 

Civil action !to recover on a standard fire insurance policy with 
extended coverage against windstorm. 

On December 15, 1955, defendant American National Fire Insurance 
Company of New Yorli issued {to plaintiff a standard fire insurance 
p l i c y  insuring in an amount not exceeding $6,000.00 a one-story 
fname, metal roof dwelling owned by plaintiff and situated on the 
east side of Jackson Avenue in Winston-Salem, N. C. 

The insurance policy, in pertinent p a ~ t ,  contains these provisions: 
"The coverage of this policy is extended to include direct loss by 

windstorm. hail, explosion. riot, riot attending a strike, civil commo- 
tion, aircraft, vehicles and smoke. 

"Provisions applicable only to windstorm and hail: This Company 
shall not be liable for loss caused directly or indiredly by (a )  frost 
or cold weather, or (b)  snow storm, tidal wave, overflow or ice, 
whether driven by wind or not. 

"Conditions suspending or restricting insurance * * Unlesa other- 
wise provided in writing hereto this Company shall not be liable for 
loss occurring (a)  while the hazard is incremed by any means with- 
in the con~rol or knowledge of the insured." 

I n  the case on appeal the parties have "stipulahed that the policy 
of fire insurance issued in this case was in the form prescribed by 
the statutes of Nonth Carolina and that  the rider or endorsement 
thereon eaending the coverage thereon included windstorm damage 
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as set out in the c a e  on appeal," and was in effect on September 26, 
1956. 

Plainitiff alleges that  a t  approximately 10 o'clock on the morning 
of September 26, 1956, as a resullt of a windstorm, the dwelling 
house covered by this policy of insurance was lifted from its founda- 
tion and blown 3 or 4 feet in a southerly direction causing it to 
~ m s h  to the ground, dtamaging and destroying the house, for which 
he asks to recover of defendant $6,000.00. 

Defendant, answering, denies these allegations of the complaint, 
and avers that  any damage to plaintiff's dwelling house was due 
solely and proximlately to excessive rainfall, causing water to pool 
under the rear of the house, and the pillars upon which the house 
was resting to give way and the house to  fall; and that it is not h b l e  
for m y  dlamage to plaintiff's house caused directly or indirectly by 
high wlater or overflow, wheither driven by wind or not. 

And defendant further avers, as an affirmative defense to plaintiff's 
oause of action, ithat plaintiff, after the policy came in force, raised 
bhe house off and ,above its original foundation and moved it two or 
three feet and increased the risk that  'the house would fall, and plead- 
ed G.S. 58-176, and provisions of the policy, against liability. 

And upon the trial in Superior Court plaintiff, as witness in his 
own behalf, testified in part as follows: '( * * Before September 
26, 1956, I had been having some work done on my house. I wm in 
the process of putting in a basement, so thart I might install central 
heating. We had just about completed excavating the dirt from be- 
neath the house. I had employed a contractor, Daniel Mack, to jack 
up my house, in order to  take the dirt out from underneath the house 

On September 26th lthere were three stacks of pins supporting 
the house on each side * * * through the middle was a cement slab 
or a footing a t  the botitom of the basement * * * Before the 
storm there were four what I call pmL4 resting on the cement slab 
that ran east and west * * They were square posts, made of oak 
timber, and hhey were Isrtanding on that  cement, slab * * * straight 
up to the house * The house was resting on the timbers and on 
the six pins 'and cm the posts in the middle. I was going to bring the 
wall up laher * I wais just waiting there to complete it when the 
26th came * MY house lseemed t o  be more steadier, seem to be 
more solid after those timbers were run under there bhan it did be- 
fore. It had no sign of shaking or vibration when we moved around 
in the house." 

Daniel Mack testified in part:  " * * Some few weeks before 
Septemlhr 26, 1956, I did some work art the John L. Moore, Jr., house. 
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I raised his house from 234 to 3 foot and shoved it  over about * * 
2 or 3 foot * * 'south a b u t  3 foot. I raised his house to be under- 
pinned, land in raising his house I put timber under the house, suffi- 
cient timber t o  hold the house t o  be underpinned for a full sized 
basement. My timber ws~s from 36 t o  40 foot long * * * The house 
measured a~b0uk 25 foot across and about 30 foot back * * * and my 
beam was sitting 6 foot up on the bank * * * .I' 

And John L. Moore, Sr., 81 years old, father of plaintiff, testified 
in part: " * * * On ithe morning of September 26th, 1956, I was in 
the house * * * The wind was blowing * * * and it  blowed so I went 
to the door, and the wind was so strong I couldn't open the door, 
and then, immediately after that,  the @ t o m  shook the house once or 
twice pretty heavy, and I got scared in there, wasn't nobody there 
but me. Then mother storm come, after I went to  the door, and just 
lifted the house up and 'sot' i t  over on the basement. It was about 
10 o'cbock when lthe house went over." 

Plainltiff offered evidence in detail as to the weather conditionis, 
on the fringe of Hurricane Flossie, the winds and rain in the vicinity 
of pl,aintiff's house a t  the time when the house is alleged to have 
been blown over. 

Defendant rested i;ts case without offering evidence, reserving ex- 
,--@ion to denial of ihs motion for judgment as of nonsuit aptly made. 

The case was submitted to the jury on these issues, which were 
answered by the jury as indicated: 

"1. Was the dwelling house of the plaintiff, John L. Moore, Jr.  
damaged as the dire& and proximaite result of windstorm, as 
alleged in the complaint? Answer: Yes. 
"2. Did the pl'aintiff, aftter the last renewal period, to-wit: De- 
cember 2, 1955, increase the h a ~ a r d ,  as  alleged in the Answer? 
Answer: No. 
"3. What amount of dlamage, if any, is the plaintiff entitled to 
recover of the defendant? Answer: $2,700.00." 

From the judgment in accordance therewith in favor of plaintiff, 
defendant excepts thereto and appeals therefrom to the Supreme 
Court and assigns error. 

Hastings, Booe & Mitchell for plaintiff, appellee. 
Deal, Hutchins & Minor, Ed. Pullen for defendant, appellant. 

WINBORNE, C. J. Taking the evidence offered by plainltiff, as 
shown in case on appeal, in the light most favorable to him and giv- 
ing to him the benefit of every reasonable intendment, upon hhe evi- 
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dence and every inference to be drawn ;therefrom as is done in consid- 
ering a motion for judgment ais of nomuit, this Court is of opinion 
and holds ,that the evidence is sufficient to support the verdict re- 
turned by (the jury, and the judgment rendered thereon. 

In  t>his connection, testimony of the three witnesses, quoted here- 
inabove if believed, is sufficient to justify a finding of the jury that 
the dwelling house of plaintiff was damaged aa ,the direct and proxi- 
mate result of windstorm, as alleged in the complaint, and that plain- 
tiff did not increase the hazard, as alleged in the answer. See Wood 
v. Ins. Co., 245 N.C. 383, 96 S.E. 2d 28. 

I t  may be there are discrepancies and c~ntradict~ions in plaintiff's 
evidence, some of which are pointed out by defendant in brief filed 
in this Court, but they are "for the twelve sand not for ithe Court.'' 
See Barlow v. Bus Lines, 229 N.C. 382, 49 S.E. 2d 793; Braford v. 
Cook, 232 N.C. 699, 62 S.E. 2d 327; Gales v. Smith, 249 N.C. 263, 
106 S.E. 2d 164, and cases cited. 

Indeed the case is largely one for the jury, to  whom it appears 
fmm the case on appea.1 it was presented in 'a charge free from preju- 
dioial ermr. I n  the trial and judgment on the verdiot lthere is 

No Error. 

BLAKE C. LEWIS, A RESIDENT A N D  TAXPAYER OF BEAUFORT COUNTY. Ih' HIS 
OWN INTEREST AND I N  T H E  INTEREST OF ALL OTHER RESIDENTS AND TAY- 

PAYERS OF REAUFORT COUKTT, WHO M A Y  MAKE THEMSELVES PARTIES TO 
THIS ACTIOR V. BEAUFORT COUSTY, A. I). SWINDELL, W. A. Mi\(;lCE, 
JR., JULIAN S. CUTLER. ALTON CAFTON AXD SAM T. MOORE, 
CONSTITUTINO THE BOARD O F  COMIIISSIONERS OF BEAUFORT COUXTY, THE 
FIRST NAMED BEING CHAIRMAN OF THE BOARD OF COM~IIBSIOSERS, ASD 

W. A. BLOUNT, JR., COUNTY ACCOUNTANT. 

(Filed 25 February, 1959.) 

Hospitals § 2: Taxatiion § 10 jh - 
Where a bond order, approved by the voters of the county, authorizes 

the issuance of bonds in a n  aggregate amount to finance a new building 
o r  buildings to be used a s  a public hospital land the acquisition of a suit- 
able site therefor, the use of the ,proceeds of the bonds is limited by 
the bond order, and the coun~ty may not use the sunplus left after cam- 
pleting the project contemplated in the bond order toward the construc- 
tion of a clinic in another municipality of the county. 

RODMAN, J., took no part  in the consideration or decision of this case. 

APPEAL by defendants from Stevens, J., December Term, 1958, of 
BEAUFORT. 
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Plaintiff, a resident and taxpayer, brought $his action to  enjoin 
defendants from using any part of the proceeds of $650,000.00 of 
Beaufort County Hospital Bonds for the oonstruction of a clinic in 
the Town of Aurora. 

Upon waiver of jury trial, the court found the facts; and defend- 
ants do  not challenge any of the findings of fact set forth in the 
judgment. 

At an eleotion held June 4, 1955, the eleotors of Beaufort County 
approved a bond order adopted by the Board of Commissioners on 
April 18, 1955, and thereby 'au.thorized the issuance of Beaufort Coun- 
t y  bonds "of the maximum aggregate principal amount of $650,000 
t o  finance the erection and equipment of a new building or buildings 
to be used as a public hospital, and the acquisition of a suitable site 
therefor," and in addition authorized (1) the levy of an annual tax 
sufficient to pay the principal and interest thereof, and (2)  the levy 
of a special tax not exceeding ten cents annually upon each one 
hundred dollars assessed valuation of taxable property "to finance 
the cost of operating, equipping, and maintaining a public hospital 
for the use of the inhabitants of said County." 

Beaufort County acquired a site near Washington, N. C. A fully 
equipped hospital, now in operation, has been erected thereon. The 
hospital htm been fully paid for out of (the proceeds of hospital bonds 
90 and of a bond anticipation note, "together with other 
fun& mn%ributed t o  the defendants by the Federal Government or 
its agencies and (by others." 

A surplus of m r e  than $14,000.00 of the hospital bonds so author- 
ized remain unissued. 

On Ootober 6, 1958, the Board of Commisioners adopted the fol- 
lowing resolution: 

"That up t o  $14,000 of the proceeds of the Beaufort County Hos- 
pital Bonds be used and expended for the purpose of comtruoting 
a clinic in the Town of Aurora, t o  serve Aurora and the adjoining 
area as a medical facility, lthe clinic to  be under the supervision and 
control of the governing body of the Beaufort County Hospital, title 
t o  the lland and building of hhe clinic t o  be in Beaufort County." 

The Town of Aurora, a municipal corporation, i5 in Bcaufort C'oun- 
ty ,  looated about th ihy  miles from Wmhingtm, N. C. 

Jtldge Stevens, concluding as a matter of law tha t  "the use of 
funds from the ~ u a n c e  of the hospital bonds or any part thereof 
for the construction of a clinic in the Town of Aurora will 
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a material variance from the wording and meaning of the bond order 
itself," enjoined defendants from making such use thereof. 

Defendants excepted and appealed. 

L. E. Mercer for plaintiff, appellee. 
L. H .  Ross for defendants, appellants. 

BOBBITT, J .  Judge Stevens held that ' t he  issuance of the hospital 
bonds under the authority of the bond order and said eleation for 
the procurement of a site and the erection of buildings for a general 
hospital in Beaufort County was in evrry respect regular and valid." 
The findings of fact show compliance with G.S. 153-77 et seq. 

The proposition approved by the ele~tors  on June 4, 1955, as indi- 
oated above, and similar provisions in the bond order, indicarte plain- 
ly that the sole purpose of the bond issue was to acquire a suitable 
site and to  erect and equip a hospital thereon. 

The bond order is based on the determination by the Board of 
Commissioner~s th,at "in order to provide an adequahe public hospital 
for the inhabitants of said County, it will be necessary to  erect and 
equip a new building or buildings to be used as a public hospital 
and acquire a suitable site therefor, and that  it will be necessary to  
expend for such purpose not less than $650,000, in addition to any 
funds which may be contributed by the Federal Government or any 
of its agencies or by others." 

The project for which the bonds were authorized has been fully 
completed. To  accomplish the sole purpose for which the bonds were 
authorized, it was not necewary to  issue the maximum of $650,000.00. 

The construction of a clinic in Aurora is not a projeclt in lieu of 
that  originally contemplated. Here, no ,transfer or reallocation of 
funds from one project to  another on account of changed conditions, 
to accomplish the general purpose of the bond issue, is involved. The 
proposal t o  construct the clinic in Aurora is an additional projeclt. 

An entirely different question was presented to this Court in Mauldin 
v. McAden, 234 N.C. 501, 67 S.E. 2d 647, and Gore v. Columbus 
County, 232 N.C. 636, 61 S.E. 2d 890, and Feezor v. Siceloff, 232 N.C. 
563, 61 S.E. 2d 714, and Waldrop v. Hodges, 230 N. C. 370, 53 S. E. 
2d 263, and Atkins 2). Mcdden, 229 N. C. 752, 51 S. E.  2d 484. In  
those cases, decision turned on whether subsequent findings in the 
lighlt of changing educational needs warranted the transfer or re- 
allocation of funds from one project to  another within the general 
purpose (school plant facilities) for which the bonds were authorized. 

As stated by Barnhill, J. (later C. J.) , in Waldrop v. Hodges, supra: 
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"While the defendants have a limited authority, under certain con- 
ditions, t o  transfer or aJlocate funds from one project t o  another, 
included within the general purpose for which bonds are authorized, 
the transfer must be t o  a projeot included in the general Furpose & 
stated in the bond resolution and notice of election." 

In  Worley v. Johnston County,  231 N.C. 592, 58 S.E. 2d 99, this 
Court upheld the use of an unexpended surplus of $36,000.00 (of a 
hospital bond issue of $275,000.00) for ,the erection on the hospital 
grounds of la building to provide homing for nursing, technical and 
other hospital service, for use i n  connection with the main hospital 
building. Such separate building was considered an integral part of 
the hospital plant. 

In  Rider v. Lenoir County,  236 N.C. 620, 73 S.E. 2d 913, the 
electors, approving a bond order, authorized a maximum of $465,000.00 
of hospital bonds. The bond o ~ d e r  contained a declaration or repre- 
sentation that  ('it will be necessary t o  expend for such purpose not 
t o  exceed W65,000.00 in addition t o  any funds which may be contrib- 
uted by the Federal Government or any of its agencies or by other 
permns or as~ociations.'~ This Court held that  the authority con- 
ferred contemplated that  no more than $465,000.00 of county funds 
-~ou ld  be expended for such purpose and that  the Board of Commis- 
sioners had no authority rto appropriate $138,713.80 of unallocated 
nontax moneys to supplement the proceeds of khe $465,000.00 bond 
issue. 

Here, when the electors authorized the maximum of $650,000.00 
of hospital bonds, the clear import of the words used was that  Beau- 
fort County, within the specified limittation, would issue the amount 
of bonds necessary to  obtain funds to accomplish the declared pur- 
pose. 

As stated by Barnhill, J. (later C .  J . ) ,  in Parker 2). Anson County,  
237 N.C. 78, 87, 74 S.E. 26 338: "Fair play demands that  defendants 
keep faith with the elechrs and use ,the proceeds for the purposes for 
which the bonds were authorized, Waldrop v. Hodges, supra, unless 
aomc sound and compelling reason is made to appear why the original 
plan should be modified or one of the projects included therein should 
be abandoned." 

If and when authorized as provided in G.S. 153-77 et seq., (G.S. 
153-77(d), G.S. 131-126.18(c) ) Beaufort County may i~ssue bonds 
and use the proceeds thereof for the construction of a clinic in Aurora; 
but it may nat use therefor any part  of the proceeds of bonds author- 
ized for a different (completed) project. 
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In  our opinion, Judge Stevens' ruling was correct. Hence, the judg- 
ment is affirmed. 

Affirmed. 

RODMAN, J., took no park in the consideration or decision of this 
case. 

STATE r. JOHN BUDDY GOODE, JR. 

(Filed 25 February, 1959.) 

1. Homicide 18- 
Under the facts of the instant case, testimony of uucommunicatetl 

,threats held competent under authority of S. v.  Minton,  228 S.C. 1.7. 

2. Homicide 27- 
Defendant's evidence was to the etl'ect that  he shot and felled one 

person and that  another person, who was in the company of the felled 
person, ran to the felled person nnd reached for the felled person's gun, 
and that  defendant then shot the second person, inflicting fatal injury. 
Held: An instruction basing defendant's right of self-defense upon 
whetlier the secwnd person was making an unlawful and felonious assault 
upon defendant is prejudicial, since defendant's evidence, a t  mwt, tends 
to show that  he had ground to believe tha(t the second person was about 
to  commit a felonious assault upon him. 

3. Same: Homicide 8 9- 
A person has the right to liill in self-defense if he belieres and has 

reasonable grounds for the belief, that  he is about to be assaulted with 
a shotgun, even though no actunl assault has been made, and that it is 
,necessary for him to kill to save himself from death or great bodily 
'harm, i t  being for the jury to determine the reasonableness of the be- 
lief upon the facts and ciibcumstances as they appeared to defendtrnt n t  
the time of the killing. 

APPEAL by defendant from Hziskins, J., November Term 1958 of 
RUTHERFORD. 

Criminal prosecution for murder. 
Jury Verdict: Guilty of manslaughter as charged in t,he bill of 

indiotment. 
From a judgment of imprisonment the defendant appeals. 

Malcolm B. Seawell, Attorney General, and Harry W .  McGalliard, 
Assistant Attorney General, for the State. 

Hnmrick A Halnrick for defendant, appellant. 
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PARKER, J. The defendant offered evidence tending to show that 
the defendant may have killed Lon Abrams in self-defense, which 
evidence was sufficient to  carry the case t o  the jury, ultra any un- 
communica,ted threats made a brief time before the homicide by Lon 
A b r a m  against the defendant. 

Shortly before the fatal shooting Lon Abrams, armed with a shot- 
gun, came 40 ,the house of J. T. Woods. The defendant assigns as 
error that  the trial court., on motion of the solicitor for the State, 
excluded the testin~ony of his witness Ernestine Wood's to the effeot 
that  there a t  J. T .  Woods' house she heard Lon Abrams say "I'm 
going to kill tha t  yellow man," and also heard him say to Clem 
Goode tell the defendant "to stick his head oult of the door, and he 
would blow i t  off." These threats were not communicated to the de- 
fendant prior to the homicide. 

Under the facts of the instant case the exclusion of these uncom- 
municated threats was prejudicial error and entitles the defendant 
to  a new trial, according to our decisions in S. v .  Baldwin, 155 N.C. 
494, 71 S.E. 212; S. v. Dickey, 206 N.C. 427, 174 S.E. 316; S. v. Min- 
ton, 228 N.C. 15, 44 S.E. 2d 346. The admission of this evidence in 
the light of the f ack  here seems to us logical and humane. 

The defendant testified that he shot Aden Proctor, who had shot 
hiin with a shotgun, that  Proctor fell, that  Lon Abrams ran to Proc- 
tor and "went over for the shotgun," and he shot Lon Abrams. Abrams 
d i d  froin his wound. The trial court charged the jury that  as an 
essential element of self-defense the defendant must satisfy the 
jury from the evidence tha t  an unlawful 'and felonious assauk was 
being made upon him a t  the time and ithat he believed and had 
reasonable grounds to believe that he was about to suffer death or 
great bodily harm. The defendant assigns this part of the charge as 
error. 

The exception is well taken and must be sustained. The defendant's 
testimony does not show that Lon Abrams was making an unlawful 
and felonious assault upon him a t  the time. At the most it tends to 
show that he had reasonable grounds to  believe that  Lon Abrams 
was about to commit a felonious assault upon him wilth a shotgun, 
and that  i t  appeared to  him to be necessary to  kill Lon Abrams to 
save hlmself from death or great bodily harm. There is a marked 
distinction between an acitual necessity for killing and a reasonable 
apprehension of losing life or receiving great bodily harm. The plea 
of self-defense rests upon necessiity, real or apparent. S. v. Rawley, 
237 N.C. 233, 74 S.E. 26 620; S. v. Robinson, 213 N.C. 273, 195 S.E. 
824; S. V .  Marshall, 208 N.C. 127, 179 S.E. 427. The trial court should 
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have charged that  if the defendant satisfied the jury from the evi- 
dence that  he killed Lon sibrams in defense of himself, when not 
aatu~ally necessary to prevent death or great bodily harm, because 
he believed ithat Lon Abrams was about to assaulit him with a shot- 
gun, and that  i t  was necessary for him to kill Lon Abrams to pre- 
vent Lon Abrams from killing him or inflicting upon him greak bodily 
harm, and had reasonable grounds for ithat belief, that would be ex- 
cusable homicide: the reasonableness of this belief or apprehension 
must be judged from the f a d s  and circumstances of $he case as they 
appeared to the defendant a t  the time of the killing, but the jury and 
not the party charged is to determine the reasonableness of the be- 
lief or apprehension upon which the defendant aoted. S. v. Ellerbe, 
223 N.C. 770, 28 S.E. 2d 519; S. v. Robinson, supra; S. v. Pollard, 
168 N.C. 116, 83 S.E. 167; S. v. Johnson, 166 N.C. 392, 81 S.E. 941; 
S. v. Barrett, 132 N.C. 1005, 43 S.E. 832; S. v. Nash, 88 N.C. 618. 

The Abtorney General with commendable candor concedes error 
in the trial court'ls exclugion of the testimony of Ernestine Woods as 
to the above menitioned uncommunicated threats, and also concedes 
error in the charge on self-defense as set fodh above. 

The defendant is entitled to a 
New Trial. 

HERBEET RSNSOM v. FLOSSIE H. ROBINSON AND 
MARS WADE ROBINSON. 

(Filed 25 February, 1959.) 

Trial 536 : Judgments  § 3- 
Ordinarily, only the documents constituting the record proper a re  be- 

fore the court a t  pretrial conference, and where the record on avpeal 
fails to indicate that  either party offered evidence or waived a jury 
trial, judgment of nonsuit on the ground of estoppel by a prior judg- 
ment, predicated upon findings of fact by the court, must be vacated 
and  the cause remanded. 

APPEAL by plaintiff from Seawell, J., March Term, 1958, of 
COLUMBUS, docketed and argued as No. 614 at F~all Term, 1958. 

Civil action instituted Septem~ber 9, 1957, wherein plaintiff alleged 
that he was the owner and in possession of deucribed land in Western 
Prong Township, Columbus County, oonlbaining 26 acres; and tli& 
defendants, by cutking and removing timber, had unlawfully and 
wilfully trespassed thereon. 
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Answering, defendants denied plaintiff's allegationls and pleaded 
ownership; and, upon allegations narrated below, pleaded estoppel 
by judgment. 

Defendants assented ownership as heirs of Wade H. Robinson. They 
alileged that  Wade H. Robinson had institu~ted a prior action in Colum- 
bus Superior Court against Ernest R.  Ashley; that  the 26 acres in 
controversy herein were included in the lands contended for by Wade 
H .  Rcobinson in said prior actiton; that, while said prior action was 
pending, Columbus County claimed tiitle to  said lands by virtue of 
a deed made to i t  pursuant t o  a tax foreclosure against D. W. Thomp- 
son, but on February 2, 1948, prior t o  judgment, Wade H. Robinson 
obtained a deed for said lands from Columbuls County; that  the 
judgment in said prior action, rendered a t  February Term, 1919, 
adjudged Wade H. Robinson khe owner of said lands; and that,  after 
the death of Wade H. Robinson, plainkiff herein, with full knowledge 
of the faotts, procured a deed for said lands from Ernest R.  Ashley. 

Judge Seawell's judgment provides: 
"This cause . . . being heard upon the cross motions of the plain- 
tiff and defendants that  Judgment No. 27593 in the oase of 
W a d e  H. Robinson v. Ernest  Ashley be adjudged an estoppel to 
further proceedings in said cause, and there being offered in evi- 
dence the complaint, anlswer, judgment, map of court survey, and 
deeds recorded in Book 179, page 441, and page 548; Book 212, 
page 31, the Court finds as a fact that  said parties agreed upon 
a judgment in said action settling all of the matters in contro- 
versy, and at the time of the rendition of said judgment the de- 
fendant E .  R.  Ashley had of record a deed from D. W. Thomp- 
son to him, recorded in Book 179, page 441, conveying to him 
the same lands as are described in judgment No. 15368, and 
that  the plaintiff Wade Robinson likewise ah said time held a 
deed from Columbus County, recorded in Book 179, page 518, 
oonveying the lands described in judgment No. 15368 to him, 
and that  i t  was the purpose and the inltention of said judgment to 
settle all matters in dispute between the plaintiff and defendant, 
and that  thereafter the said E. R. Ashley did not list any of 
said lands now in controversy for taxation, but same were listed 
by the said Wade H.  Robinson, and that  thereafter the said 
Wade H. Robinson died and said defendants succeeded to his 
rights as his sole heirs, and that  the plaintiff Herbert Ransom 
secured from Ernest Ashley purported deed dated July 12, 1957, 
reoorded in Deed Book 212, page 31, Columbus County Registry, 
and that  said Herberi Ransom was a close neighbor and lived in 
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the community where said disputed Bands are located, and that 
he is estopped by Judgment No. 27593 and by the condud of 
the papties from a ~ e r t i n g  any right under the deed to him from 
Ernest Ashley ; 
"IT IS  THEREFORE ORDERED, ADJUDGED AND DE- 
CREED by the Count that the plaintiff Herbert Ransom is 
estopped by Judgment No. 27593 and thrut hi8 cause of action 
be, and the same its hereby dismissed as of nonsuit, and the said 
phaintiff taxed with ;the cost of this action, and that  the money 
deposited wilth the Clerk of Superior Court for timber be paid to 
the defendants." 

Plaintiff excepted to said judgment, and to  "the findings of fact 
contained therein," and appealed. 

John K. Burns f o ~  plaintiff, appellant. 
Sankey W. Robinson and James Dick Proctor for defendants, ap- 

pellees. 

BOBBITT, J. Prasumably, "the cross motions" were made ore tenus. 
No motion appears in the record. 

There was no jury trial. Nothing in rthe record shows that  the 
parties waived a jury trial and agreed that  the court hear the evidenw 
and find the faats. The case wsis not submihted on an agreed state- 
menlt of faohs. There were no stipulations. 

The case on appeal refers to ithe hearing as a pre-trial hearing. 
"Unless otherwise provided by stipulation, only the documents con- 
stituting the record proper are before the court a t  pretrial conference." 
Reid v. Holden, 242 N.C. 408, 412, 88 S.E. 2d 125. 

The record, under the caption "PLAINTIFF'S EVIDENCE," 
shows certain documents identified as plaintiff's exhibits. Exhibit A 
is judgment No. 27593, entered in prior action by Wade H. Robinson, 
plaintiff, v. Ernest R. Ashley, defendant, and attached map purport- 
ing to  show the cwntenhions of the respective panties. Exhibit B is 
the answer filed by Ernest R. Ashley in said prior action. Exhibit C 
is deed dahed December 9, 1947, registered in Book 179, page 441, 
from D. W. Thompson to E. R .  Ashley. Exhibit D is deed dated July 
12, 1957, registered in Book 212, page 31, from Ernest R. Ashley and 
wife, Itlean Ashley, to  Herbert Ransom. While the judgment indi- 
cates the complainlt in said prior action was considered by Judge 
Seawell, that complaint is not in the record nor does it appear that  
it wm identified as an exhibit. 
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These documents constitute all the "evidence" appearing in the 
record. Nothing appears to  indiode that either party offered any 
testimony. 

The judgment is predicated upon the court's findings of fact. Thc 
facts found do not appear from the record proper nor do they appear 
from the documents treated as evidence. 

Under the circumstances narrated, i t  was error for the oourt to 
make any findings of fact; and plaintiff's exception is deemed sufi- 
cient t o  raise this question. 

OUT impression is thah the record does not fully or accurately dis- 
claw what occurred when the cause was heard by Judge Seawell. Even 
so, the judgment as of nonsuit, predicarted on findings of f a d  made 
by the court, must be held erroneous. 

Upon this record, we express no opinion as  to the legal significance 
of the judgment entered in the prior action by Wade H. Robinson V. 
Ernest R. Ashley. 

The judgment is vacated and the cause is remanded for datermina- 
tion in accordance with approved praotice. 

Error and remanded. 

STATE v. G. THURMAN WAGONER. 

(Filed 22 February, 1930.) 

1. Criminal Law § 107- 

I t  is the duty of the court to charge bhe jury on a material aspect 
,of the case presented by the evidence, even in 'the absence of prayers for 
special instructions. 

2. Homicide 20- 

The State's evidence tending to show that defendant intentionally 
shot his antagonist with a pistol, inflicting fatal  injury, is  sufficient to 
take the case to the j u r ~  on a charge of murder in the second degree. 

3. Homicide 27- 

Where defendant testifies that  he did not know whether he pulled 
the trigger or whether his antagonist pulled the trigger in the scuffle, 
but tbat  the pistol was fired in the scuffle, and that  defendant did not 
intend to shoot his antagonist, but merely had the weapon to ward his 
antagonist off, his antagonist having on previous occasions assaulted 
defendant, the evidence is siifficient to require an instruction to the 
jury on the defense of an  accidental lrillinr. 
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4. Same: Criminal Law 8 107- 
Equivocation in defendant's testimony and evidence of contradictory 

statements made by him go to the weight of khe testimony and do not 
relieve the court of i&e duty to submit to the jury a defense presented 
by defendant's evidence. 

APPEAL by defendanit from Bickett ,  J., March, 1958 Criminal Term, 
ALAMANCE Superior Court. 

Criminal prosecution upon a bill of indictment in which the de- 
fendant was charged with the murder of his son, 0. Glenn Wagoner. 
The jury heard the evidence offered by both the State and the defend- 
an6 and returned a verdict of guility of murder in the second degree. 
From the judgment imposing a prison sentence of not less than 15 
years nor more than 20 years, the defendant appealed. 

Malcolm B. Seawell, Attorney General, T .  W .  Bruton, Assistant 
Attorney General, for the State. 

Emerson T .  Sanders for defendant, appellant. 

HIGGINS, J. The defendan,t contends the evidence before the jury 
was sufficient to present the question whether the killing wm unin- 
tentional-the result of an accident. The court did not charge the 
jury upon that  feature of the case. The Attorney Geneaal, on the 
argument, frankly conceded that  if the evidence is sufficient to raise 
khe issue of fact, whether the killing was accidental, the court'a fail- 
ure to charge with respect thereto is reversible error. Special prayer 
fior the iwtruction was not required. State v. Rrady, 236 N.C. 295, 72 
S.E. 2d 675; State v. Ardrey, 232 N.C. 721, 62 S.E. 2d 53. 

The evidence in the case disclosed the deceased was killed by a 
pistol shot fired while the weapon was in the hand of the defendant- 
the father of the deceased. The defendant is 70 years old. The de- 
ceased was 48. The defendant, the deceased, and the latter's wife 
lived in the same house. On lthe fahal day all were drinking. The de- 
ceased and the defendant engaged in a quarrel. There was evidence 
the deceased threatened t o  assault the defendant and that  on pre- 
vious occiasions he had actually done so-twice wibh a weapon-always 
when one or both were drinking. The State offered evidence, includ- 
ing a statement made by &he defendant to the investigating officer, 
bending to show the shooting was intentional. 

The evidence was ample to go t o  the jury on the charge of murder 
in the second d e g r e e a  killing which proximately resulted from 
the intentional shooting with a pi~stol. State v. Adams, 241 N.C. 559, 
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85 S.E. 2d 918; State v .  Gordon, 241 N.C. 356, 85 S.E. 2d 322; State v. 
Debnam, 222 N.C. 266, 22 S.E. 2d 562. But there was also evidence 
tending t o  show the shooting was accidental. The defendant testi- 
Bed: "I didn'it pull lthe !trigger as  I knows of, I didn't mean to if I did. 
I don't know whether I pulled the trigger or not . . . in the scuffle. 
I don't know how i t  happened . . . I don't know whether he fired it  
or I fired it. I t  was done in tha t  scuffle . . . I wouldn't have had it done 
for anything in the world. . . . The pistol went off in the scuffle. I had 
the pistol pointed directly down side of me . . . I got the pistol . . . 
t o  ward him off. I thought by him seeing it  he would stay off of me." 

The defendant's plea of not guilty entitled him lto present evidence 
that he acted in self-defense, that  the shooting was accidental, or 
both. Eleotion is not required. The defendanlt may rely on more than 
one defense. When a case of murder in the second degree is made out, 
the defendant "must astablish to  the satisfaation of the jury (State v .  
Willis, 63 N. C. 26) the legal provocation which will take from the 
crime trhe element of malice and thus reduce i t  to manslaughter, or 
which will excuse it altogether on the ground of self-defense, un- 
avoidable accident or misadventure." State v. Keaton, 206 N.C. 682, 
175 S.E. 296; citing numerous cases. 

The decision in State v. Crisp, 244 N.C. 407, 94 S.E. 2d 402, is not 
in conflict. I n  the Crisp case the defendant claimed the shooting was 
accidental. His counsel announced in open court the defendant would 
not rely on, or claim he shot in, self-defense. Therefore, the trial 
count properly refused to permit his counsel t o  argue self-defense t o  
tthe jury. The shipulaition rendered the law of self-defeme irrelevant. 

Admittedly t2he defendant's evidence of an accidental shooting is 
not without some equivocation. However, that  goes .to its weight, 
which is for the jury. Lake v. Express Co., 249 N.C. 410; Nichols V .  

McFarland, 249 N.C. 125, 105 S.E. 2d 294; Word v. Smzth, 223 N.C. 
141, 25 S.E. 2d 463. The contradictory statements made by the de- 
fendant to  the investigating officer do not cancel out the testimony 
given in the trial. Evidence of contradictory statements bear on the 
weight t o  be given to the testimony-likewise for the jury. 

We hold the evidence in the case, a part of which we have quoted, 
was sufficient t o  require the count Ito charge as to ithe legal effect of 
an accidental killing. Failure of the court so 60 do entitles the de- 
fendant t o  a 

New Trial. 
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LELIA BRIGGS v. LACY DIGKEY, EXECUTOR OF T H E  ESTATE OF 

L. F. TROXLBR, DECEASED. 

(Filed 25 February, 1959.) 

Executors and Administrators § 24a:  Pleadings g 31- Allegations 
presenting matter  which may become material o n  t h e  trial held 
erroneously stllcken. 

In a n  action to recover the reasonable valne of personal services 
rendered decedent in reliance on decedent's verbal contract to devise 
certain lands to plaintiff, allegations in the answer that decedent did 
in fact devise a part  of the lands to plaintiff, that  plaintiff knew of 
the p m i s i o n s  of the will, and by her aets and conduct accepted the 
,provision in full satisfaction, or, a t  least, that  the value of the property 
actually devised should be treated as pro tanto paymen~t for any amount 
found due for  the services, held erroneously stricken on motion, since 
it  cannot be determined prior to the introduction of evidence that they 
a re  irrelevant, redundant, or tha t  their retention would unjustly preju- 
dice plaintiff's cause. 

CERTIORARI to review an order of Johnston, J., entered in the above- 
entitled cause at the June 2, 1958 Civil Term, GUILFORD Superior 
Court. 

Bethea and Robinson, B y :  Sorwood E. Robinson for plaintifl, 
appellee. 

John D. Xanthos, R u f u s  W .  Reynolds for defendant, appellant. 

HIGGINS, J. The plaintiff sued on quantum meruit for the value of 
services rendered by her to the defendlant's testaitor and his wife be- 
ginning March 4, 1949, and ending September 30, 1957. She alleged 
she rendered the services in consideration of a promise on the part 
of the defendant's testator that he would devise to her a certain de- 
scribed farm containing 75 acres in Guilford County; that, he ac- 
cepted the services but failed to make the devise as promised; that 
her services were reasonably worth $10,200.00, for which she asked 
judgment. 

After a denial of the material allegations of tihe complaint, the de- 
fendant, as a part of his further defense, alleged in brief summary: 
The testator executed his will in which he devised approximately 
half the farm to the plaintiff; that the devise was in consideration of 
and in paymenlt for her services; that he fully advised her of the 
terms of his will more than three yeans prior to his death; that  she 
entered into possession of the land so devised and improved the same 
and used it as her own during {the lifetime of the testator, "and agreed 
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by her a& and conduct to receive said devise in sadisfaction for any 
(services . . . rendered"; that  'she is estopped t o  deny payment, having 
elected to  aocept ithe devise; that  if she is entitled t o  recover any- 
thing for services, rthe value of the property devised Ito her should be 
treated as pro tanto paymenit on any amount found to be due. The 
superior oourt, by order, struck from the defendant's further defense 
the allegations a b w e  summarized. The writ  of certiorari brought the 
order here for review. 

The rules of law applicable to  moltions 140 strike pleadings are set 
forth and fully discussed in many decisions of ithis Court. Hayes u. 
Wilmington, 243 N.C. 548, 91 S.E. 2d 690; Daniel v. Gardner, 240 
N.C. 249, 81 S.E. 26 660; Dixie Lines v. Grannick, 238 N.C. 552, 78 
S.E. 2d 410; Trust Co. u. Dunlop, 214 N.C. 196,198 S.E. 645. Pleadings 
may be stricken if they are unduly repetitious, redundant, or preju- 
dicial. 

The stricken portions of ;the defendant'is pleading involve matters 
which may constitute a comp2ete or a partial defense t o  the plaintiff's 
claim. We cannot say at khis stage of the proceeding that  they are 
irrelevant, redundant, or that  their retention would be unjustly preju- 
dicial to the plainitiff's cause. The lanwage of lthis Court in the case 
of Hildebrand v. Telephone Co., 216 N.C. 235, 4 S.E. 2d 439, seem8 
to be appropriahe here: "However, without intimating an opinion 
upon rthe sufficiency as a defense of the matters set up in the para- 
paphs of (the further answer which were ordered stricken out, or de- 
ciding their legal effect, we think the allegations should be permitted 
to remain in the defendant's pleading; and that  the count should not 
cut off a t  the  oujtset an alleged defenlse which mlay or may not become 
material a t  the trial. The matter can be more properly presented for 
judicial determination when the evidence is offered a t  the hearing." 

The motion to strike should have been denied. The order allowing 
i t  is 

Reversed. 

ELEANOR KING MOONEYHAM v. A. 0. MOONEYHSM. 

(Filed 25 February, 1959.) 

1. Judgments § 27b- 

The finding of a meritorious defense is essen,ti,al to the validity of 
an order setting aside a judgment for surprise under G . S .  1-220. 

2. Appeal and Error 9 3 3 -  
Upon appeal from an order setting aside a default judgment upon 
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'the court's finding of surprise and a meritorious defense, the verifled 
ansver  of defendant, attached to the motion to set aside, is a neces- 
sary part of the record proper, since in its absence it cannot be de- 
termin& whether the finding of a meritorious defense was snpported 
by evidence. Rule of Practice in the Supreme Court No. 19(1). 

8. Appeal and Error g 34- 

Rmponsibility for sending up the necessary parts of the record proper 
is upon the appellant, and his failure #to send up necessary parts of 
the record proper necessitates dismissal of the appeal. 

APPEAL by plaintiff from P a t t o n ,  J., August Term, 1958, of BUN- 
COMBE. 

This is an action for alimony without divorce under G.S. 50-16. 
Upon defendanlt's failure to  file answer in time, the Clerk of the 
Superior Court, on motion of plaintiff without notice to defendant, 
entered judgment by default and inquiry. G.S. 1-212. I n  apt time 
defendant moved. in writing, t o  set aside the clerk's judgment under 
G.S. 1-220. The motion recited thait verified answer of defendant was 
attached thereto and mlade a part thereof. The motion came on for 
hearing before Judge Patton. The court found as a fact that  defend- 
ant had a meritorious defense and that, the judgmenit had been en- 
tered "to the surprise of the defendant"; and lthe court set aside the 
clerk's judgment. To Judge Patton's judgment plaintiff excepted and 
appealed. 

W i l l i a m s  & W i l l i n m s  a n d  J a m e s  N .  Golding for plaintif f ,  appe l lan t .  
Hnrry C. Martin for d e f e n d a n t ,  appellee. 

MOORE, J .  The  defendant moved in this Court to dismiss the ap- 
peal for failure of plaintiff appellant to  send up defendant's verified 
answer as a part of the transcript of the record proper, in compliance 
with Rule 19. section ( I ) ,  of our Rules of Practice. The verified 
amwer which had been atitached to defendant's motion to set aside 
the clerk's judgment was not sent as a part of the transcript of the 
record proper. Indeed, it was admi~tted by plainltiff's counsel here 
that the record with respect lto a nmtion  to strike and alimony 
pendente  l i te  were not made a part of the transcript, because counsel 
deemed that  these were not necessary rto an understanding of the ex- 
oepltions relied on. 

The proffered answer was atltached to and made a part of the mo- 
tion heard by Judge Paitton and was a part of the record proper. We 
must assume that  the Judge below considered it. Plaintiff excepited 
to the finding that  the defendant had a meritorious defense. Such 
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finding was essen~tial ;to the validity of Judge Patton's judgment. 
Moore v. Deal, 239 N.C. 224, 79 S.E. 2d 507; Stephens v. Childers, 
236 N.C. 348, 72 S.E. 849. Whether ithere was error in this finding, 
this Court cannot determine without the proffered answer before it. 
Therefore this answer, w i t t e d  from the transcript, is an essential 
pert of the record proper in this case. Under Rule 19, seation ( I ) ,  
only such records may be omitted as are "not involved and not neces- 
sary to an understanding of the excepltions relied on." 

No case on appeal was served on defendant. The appeal came up 
on the record proper. The responsibility for sending the necessary 
parts of t h e  record proper is upon the appellant. 

"Failure to send up necessary parts of the record proper has uni- 
fomly  remlted in diemissal of hhe appeal." Allen v. Allen, 235 N.C. 
554, 70 S.E. 2d 505. See also Thrush v. Thrush, 245 N.C. 63, 94 S.E. 
26 897; Pace v. Pace, 244 N.C. 698, 94 S.E. 2d 819; Griffin V .  Barnes, 
242 N.C. 306, 87 S.E. 2d 560; Goodman v. Goodman, 208 N.C. 416, 
181 S.E. 328. 

This case stands as if no appeal had been taken from Judge Pahton's 
judgment. The defendant may file his answer within thinty days 
from the date this opinion is certified to the Superior Court. 

Appeal dismissed. 

COSST.4NCE ZAYTOUN LAMAR v. J O H N  HANCOCK MUTUAL LIFE 
INSURANCE COMPANY, A COKPOBATIOX 

(Filed 25 February, 1959.) 

Insurance § 4 2 -  

Death of a soldier in action during the "Korean Conflict" occijrs 
while he is in the military service in time of war, "whether such war 
be declared or undeclared" within t.he exclusion of a double indemnity 
provision in a life iasurance policy. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Moore (C. L.) J., ah November 1958 
Term of CRAVEN. 

Civil action to recover on insurance policy NO. 4390754, known as 
an ordinary insurance policy issued by defendant, on the life of 
Thomas C. Lamar in principal amount of $5,000.00 payable a t  his 
death to Constance Zaytoun Lamar, his wife, with "supplementary 
provision" for additional benefit of $5,000.00 on dealth caused "di- 
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rectly, independently and exclusively of all other causes, by a bodily 
injury sustained solely by external, violent, and accidental means 

" subjed to the condition &hat no such addikimail benefit will 
be paywble "if ~Ieath * occurs while rthe insured ie in military, 
n a v d  or air service * + in time of war, whether such war be de- 
clared or undeclared." 

And the parties stipulak that imured was a reserve officer in the 
United States Army, rmalled into service, occasioned by what is 
wmmonly oslled "The Korean Confliot," and ordered !to Korea by 
Presidentid Proclamation, and thereafter "on or (about October 17, 
1951, was killed in aotion during said armed conflict which was then 
in progress between the Armed Forcea of sthe United Stakes and those 
of North Korea, ais a rasult, of being struck  by &rapel  or gun fire." 

And defend~ant has paid plainrtiff, as beneficiary under said policy, 
the sum of Five Thousand Dollars, but has refused Ito pay any d d i -  
tional amoun't by reasan of the supplemental provision ruttached to 
dhe policy hereinabove eet out. 

The parties waived a jury trial, and filed a stipulation containing 
the facts, aud aisked lthe murt \to declare the law arising thereon and 
to enter judgment acoordingly. Thereupon the trial judge held that 
plaintiff is not entitled to recover herein, and that defendant is en- 
titled Ito recover of plaintiff and surety on her cost bond all costs 
incurred herein as taxed by the Clerk of Superior Court. 

Plain'tiff excepted .thereto and appeals to Supreme Court and as- 
signs error. 

Barden, Stith & McCotter for plaintiff, appellant. 
Varser, Mclntyre, Henry & Hedgpeth for defendant, nppellee. 

PER CURIAM. Upon the fmts stipulated by the parties, the con- 
clusion reached by the trial count follows as clearly as does the night 
f d o w  the day. Citation of authority is not required to sustain the 
judgment below. Hence it is 

Affirmed. 

MOORE, J., took no part in the considerattion or decision of this case. 
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MARGARET A. FULCHER v. H. C.  S M I T H  AND WIFE ST= SMITH.  

(Filed 25 February, 1959.) 

Venue gQ la, 2a- 
Allegations to the effeot that plaintiff leased a store building and 

purchased a stock of merchandise situate therein, that thereafter de- 
fendant l e w r  made improper proposals as a ecmdition to her right to 
remain in posseasion of the praniises, that his demands put her in fear 
of bodily harm so that she was forced for her safety to abandon her 
leasehold rights and sell her abck of merchandise a t  a loss, state a 
transitory cause of action for assault, a d  plaintiff is enltitled to insti- 
tute the action in the oounty of her residence. 

WBE, J., took no part in the consickration or decision of this case. 

APPEAL by defendants from Moore (C. L.), J., September-October 
1958 Term of CRAVEN. 

This &ion was begun 20 February 1957. The complaint in sub- 
stance alleges these fa&: (1) Plaintiff, a resident of Craven County, 
in November 1956 leased from defendanhs 'a store building situate in 
Pith County and purchased a stock of merchandise situate therein. 
(2) Shortly after plaintiff #took p o s s e ~ ~ o n ,  defendant H. C. Smith 
theactend her, demanding that  she submit to sexual intercourse wihh 
him as a condition to her right to remain in possewion of the demised 
premises. His demands and Ithreats put her in fear of bodily harm. 
(3) The aissaults were repeaked in such manner and to such extent 
as finally to force plaintiff, for her safety bo abandon her leasehold 
righb and sell her stock of merchandise for less ,than its actual value. 

iShe seeks compensation and punitive damages. 
Defendants in apt time filed with (the clerk a motion to remove as 

a matter of right. The clerk denied the motion. On appeal from the 
clerk, the judge held the aiction was properly instiltuted in Craven 
County and denied the motion. Defendants excepted and appealed. 

Cecil D. M a y  and Ward and Tucker,  for plaintiff, appellee. 
James & Hite and Barden, Smith  & McCotter, for defendants, ap- 

pellants. 

PER CURIAM. The cause of aotion stated b for an assault. The 
lease and plaintiff's oocupanoy pursuant thereto merely afforded an 
oppontunity for an assault. The forced abandonment of plaintiff's 
property to  escape defendanlt's advances is but an element of dlamages. 
The adion is trmsitory, not local. Clay Co. v. Clay Co., 203 N.C. 12, 
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164 S.E. 341 ; Causey v. Morris, 195 N.C. 532, 142 S.E. 783. 
AAirmed. 

MOORE, J. ,  took no part in the consideration or docision of t,his case. 

ClARL LDD RAGLAND AND WIFE, BEULAH P. ELAGLASD. v. MARTIN 
KDLLOGG, JR., TRUSTEE, AND JAMES E. GARRETT A S D  WIFE, 

MKEtTLE B. GARRETT. 

(Filed 25 February, 1959.) 

APPEAL by defendants from order of Morris, J.,  Resident  Judge of 
the First Judicial Distriot, heard August 23, 1958, by consent, in 
Chambers a t  Currituck, Novth Carolina. From DARE. 

Civil aotion t o  restrain foreclosure of deed of trust constituting lien 
on plaintiff's land. 

On June 9, 1958, Madin  Kellogg, Trustee, adventised a foreclosure 
sale on account of plainbiffs' failure to  pay 1957 taxes. Plaintiffs paid 
the 1957 taxes on June 16, 1958, and instituted ithis action on July 2, 
1958. A temporary restraining order was issued July 3, 1958; and the 
question before Judge Morris was whether the temporary restraining 
order should be continued in effect until final hearing on the merits. 

Upon the amended complaint,  exhibit,^ and affidavits, Judge Momis 
found as facts "thak there is probable cause ithat the plaintiffs will 
\be able to make out their cme on final hearing and . . . that  serious 
questions of f a d  are raised to be passed on by a jury a t  the final 
hearing." Thereupon, by his order of August 23, 1958, Judge Morris 
continued in full force and effect the said temporary order and re- 
strained further foreclosure proceedings unltil the final hearing and 
determination of the cause. 

Defendants excepted and appealed. 

M c C o w n  & McCou:n for plaintiffs, appellees. 
Frank B. Aycock, Jr., for defendants. appellants. 

PER CURIAM. The only question now presented is rhether  the evi- 
dence was sufficient ito support Judge Mor~is '  findings of fact and 
interlocutory order. The record requires an affirmative answer. 

It is noted that  plaintiffs, ns required by Judge Morris, filed a 
$1,000.00 bond, affording protection to  defendants in the event i t  is 
determined on final hearing that  the restraining order pendente lite 
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was improvidently entered and that defendantis suffered damages on 
account thereof. 

Whether defendants' demurrer to amended complaint was properly 
overruled is not presented. No petihion for certiorari was filed. Rule 
4(a), Rules of Prsotice in the Supreme Court, 242 N.C. 766. Even so, 
since plaintiffs' right to the restraining order pendente lite is based 
upon the facts alleged in their amended ~complainrt, it may be implied 
thiat this C o u t  is of opinion that defendants' said demurrer was 
properly overruled. 

Affirmed. 

STATE v. JIMMIE C. EVANS. 

(Filed 25 February, 1959.) 

APPEAL by defendant from Moore, J., November Term, 1958, PITT 
Superior Gourt. 

Qiminal prosecution upon indictment charging felonious assault 
with a deadly weapon with inltent to kill, infliating serious injury 
not resulting in dea%h. Upon the defendant's plea of not guillty, the 
count and jury heard evidence of numerous witnesses, both for the 
State and for the defendant. From a verdicit of guilty of assault with 
a deadly iveapon and judgment thereon, the defendant appealed. 

Malcolm B. SeuwelI, Attorney General, Claude L.  Love, Assistant 
Attorney General, for the State. 

Jones, Reed R: Griffin for defendant, appellant. 

PER CURIAM. The impeaching questions asked by the solici,br do 
not transgress the rules of fair cross-examination. Likewise, {the ques- 
tions by the c a r t  were of a clarifying nature only. The assignments 
of error relating to both are without. merit. 

The trial couh was correct in ruling the evidence made out a case 
for the jury on lthe felony charge, which included the lesser offense 
of which the defendant was oonvioted. 

No Error. 

MOORE, J., took no part in the consideration or decision of this case. 
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-- - 
PAMLICO COUNTY 2). I)A\.IR. 

PAMLIOO COUNTY v. JENNIE DAVIS (WIDOW), GRANT MOYE rNn WIFE, 

BDATRICE MOTE; DONALD MOTE (UNMARRIED), A N D  JAMES MOTE 
(UNMARRIED). 

1. Appeal and E m r  8 10- 
The rules governing appeals a re  mandatory. and a n  assignment of 

error which does not conform to Rules 18(3) and 21 presents no ques- 
tion for review. 

2. Appeal and Error 9 21a- 
An assignment of error to the refusal of the court to aLlnw motion 

to nonsuit and refenring to t.he pe~t inen t  exception is sufflcient, and re- 
quires a n  examination of the evidence 'to ascertain if there is any suffi- 
cient evidence to support the claim. 

3. Betterments Q 1- 
A party claiming betterments has the burden of establishing that  he 

made permanent impr~\~ements  on the land under bona f ide belief of 
good title and that he had reasonable grounds for s w h  belief. 

4. Same- 
Evidence that  the land in question was farm land which had been 

abandoned and (had become a piece of wasteland, and that  claimant, 
by dttohing, clearing, building roads and s i m i l a ~  work, made i t  again 
susceptible of profitable cultivc~tion, is sufficient to show "permanent im- 
provements" within the purview of G.S. 1-340. 

5. Same-- 
Permanent improvements made by the purchaser in possession under 

an unenforceable contract to convey is sufficient claim of timtle to sup- 
(port a claim for betterments, and the statute of frauds may not be 
iasserted to defeat such claim. 

Evidence that  claimant went into possession of a n  abandoned farm, 
which h d  been permitted to become waste-land, under contract with 
the county to  convey to him, bhe county having purchased a t  a t a s  
foreclosure sale, that claimant expended a large sum of money in mak- 
jllg permanent improvements over a period of three years, paid part 
of the purchase money, and that  during the course of these improve 
ments no one made a n  adverse ckim, is sufficient to be submitted to 
the jury on the  question whether the improvements were made under 
a b m a  f ide belief of good title or right thereto. 

Evidence that  claimant went into possession under a contract by the 
county to convey and that  the county hlad purchased the land a t  a tax 
foreclosure sale, constitutes claimant in effect a purchaser a t  a judicial 
sale, and is sufficient evidence that  he had reasonable grounds to be- 
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l ime he had good title or right thereto to support his claim for better- 
ments. 

8. Judicial Sales 8 7- 
The purchaser at  a judicial sale is not under duty to eiuploy counsel 

to examine the proceeding. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by movants from Moore (C. L.), J., Augusk 1958 Term of 
PAMLICO. 

I n  May 1943 summons issued from lthe Superior Court of Pamlico 
County in a civil action in which Jennie Davis, Grant Moye and 
wife, Donald Moye and James Moye were named as defendants. The 
adion was instituted by Pamlico County to enforce payment of taxes 
ass& for tihe years 1929 through 1942 against a tract of land list- 
ed in the name of Henry Moye. Plaintiff pnayed for a sale and fore- 
closure of the right of defendants as heirs a t  law of the tax debtor to 
redeem. 

A decree of foreclosure was entered and the property sold to  Pamlico 
County in 1946. It contracted in 1950 to convey the property to Paul 
J. Daniels for $453.19, part in cash, with the remainder in annual 
installments. 

In  March 1953 the named defendants and others, as heirs a t  law 
of the delinquent taxpayer, filed a motion asking the court to set 
aside the decrees of foreclosure and confirmation and to declare the 
deed to Pamlico County and its clontracrt with Daniels void for the 
assehed reason that  no process had ever been served on movants. 
Copy of .the motion and process were served on Paul J. Daniels. 

Pamlico County assevted the validity of the tax foreclosure pro- 
ceeding and its abligation to convey. Daniels answered that  he con- 
tracted in good faith to purchase and, relying on his contract, had 
mads valuabl~e permanent improvements to the property. He asked 
for cu>mpensation for the improvements so made, if the count should 
hold he could not acquire good title. 

The motion was heard by the clerk in August 1955. He found that 
service hiad been properly made on Grant Moye and wife and Jennie 
Davis, two of the five heirs of Henry Moye. He  also found ithat 
Daniels in 1950 contracked to  purchase the land from the County, im- 
mediately ,hook possession, and had been in possession since the con- 
tract was made. No exception was faken to this finding of fact. The 
seventh finding was thlat Daniels had made permanent improvements 
on the property amounting to  $2,554.75. M o v m b  excepted to this 
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finding of f,a& B=d on his findings, 6he clerk adjudged the sale 
valid as to the 2/5 inkrest owned by the heim wrved, invalid as to 
the 3/5 interest not served. He denied relief to ithe parties served, al- 
lowed the motion of those not served to vacate the judgment subjeat 
to payment tm Daniels for ltheir pro nata part of the ~bettemen'ts in 
the amount determined by him ito have been made. 

Movanb appealed to bhe Superior Court in Item. The appeal was 
heard by Bundy, J., August 1955 Term. 

Judge Bundy's order recites the findings made by rthe clerk witih re- 
spect to the improvements. It then Bays: "The Clerk was satisfied 
wiith the probable itruth of &he allegations %hat permanent improve- 
ments have been made on said land, and so is thbs Coul.t, 'but the 
amount of same 60 be iallowed is for a jury to  determine under G.S. 
1-340. 

"IT IS THEREFORE ORDERED that this cause be docketed 
for +rial before a jury to  determine and assess the allowance 60 Paul 
J. Daniels for the improvements and bettermenb, if any, against the 
inkrest in said lland of the defendants not mrved, over and above 
the  value of the use 'and occupation of the land." 

At 6he August 1958 Term the court eubmithed six imues to the 
jury for the purpose of determining Daniels' right to and the value 
of bhe claimed improvement& No exception was taken to the issues 
submitted. The jury found Daniels had made impmvemen~ts under a 
title believed to be gad, which belief was b d  on reasonable grounds. 
It fixed the value of the improvemeat*s, rental value, land taxes paid 
by Daniels. 

Judgment was entered based on the verdich. Movants excepted and 
appealed. 

B. B. Hollowell for Pumlico County and R. E. Whitehurst for 
Paul Daniels. 

Taylor & Mitchell and Robert D. Glass for defendants! appellants. 

RODMAN, J. Typical of movan6s1 a ~ i g n m e n b  is the seventh, which 
reads : 

"The trial CouA committed prejudicial and reversible error in its 
charge to the jury by instructing rthe jwy upon the law of better- 
ments and permment improvements, in that  no evidence upon the 
instant record justified iostructiom upon said llaw or the submission 
to the jury of an issue on a question of betterments and improve- 
ments; to whi'ch error EXCEPTIONS 9, 10, 11, 12, 15, 16, 17, 18, 19, 
and 20 (R pp 78-85, 92-98) are directed." 



N.C.] SPRING TERM, 1959. 651 

The assignments of error do not conform to Rulcs 19 (3) and 21 
of this Oourt. We have repeatedly called attention to these rules. 
They are mandatory. Nichols v. McFarland, 249 N.C. 125; Hunt v. 
Davis, 248 N.C. 69, 102 S.E. 2d 405; Lowie & Co. v. Atkins, 245 N.C. 
98, 95 S.E. 2d 271; Tillis v. Cotton Mills, 244 N.C. 587; 94 S.E. 2d 
600; Armstrong v. Howard, 244 N.C. 598, 94 S.E. 2d 594; Steelman v. 
Benfield, 228 N.C. 651, 46 S.E. 2d 829; Seed Co. v. Cochran & Co., 
203 N.C. 844, 165 S.E. 354; Greene v. Dishman, 202 N.C. 811, 164 
S.E. 342; Byrd v. Southerland, 186 N.C. 384, 119 S.E. 2;  Rogers v. 
Jones, 172 N.C. 156, 90 S.E. 117. 

Assignmen~t No. 4 directed to exception 7 for that the court re- 
fused to  allow n~ovants' motion to nonsuit Daniels' claim for better- 
ments, alkhough grouped with exceptions relating to the charge, is 
sufficient to require us to examine the evidence to ascertain if there 
is any evidence to support the claim for betterments. Albn v. Allen, 
244 N.C. 446, 94 S.E. 2d 325 ; Reyister v. Power Co., 165 N.C. 234, 
81 S.E. 326. 

Proteotion is, by statute, G.S. 1-340, afforded one who makes perma- 
nent improvements to property, believing that he has good title to 
the property so improved. 

The statute has been interpreted to impose on claimant the burden 
of estabhhing (1) that he made permanent improvements, (2) bona 
fide belief of good title when the improvements were made, and (3) 
reasonable grounds for such bellef. Pritchard v. Williams, 176 N.C. 
108, 96 S.E. 733; Rogers v. Timberlake, 223 N.C. 59, 25 S.E. 2d 167. 
Issues were submihted to obtain answers to these questions. 

ivhajt are permanent improvements entitling claimant to reim- 
bursement was considered in Pritchard V .  Williams, 181 N.C. 46, 106 
S.E. 144. The improvements for which Daniels is seeking compensa- 
tion is the redemption of abandoned farm land by ditching, clearing, 
building roads on the property, and similar work, making it again 

of profitable cultivation. Claimant twtified: "When I 
m v e d  on the land i t  was grown up,-it had laid out for several years; 
the diltches were filled up; it was just an old piece of waste-land laid 
out, and grown up." He detailed amounts expended to put it back 
in a profitable state of cultivation. The jury was instructed as to 
what was necessary to constitute a permanent improvemenh. The 
charge was patterned on Pritchard v. Williams, supra (181 N.C. 46). 
Movants did not except to those portions of the charge. Witnesses 
testified to the substantial enhancement in the value of the property 
resulting from the work done by claimant. We are of the opinion the 
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evidence was sufficient for a jury to find that work was done consti- 
tuting "permanent impmvementd' as those woxh #are used in the 
strutute. 42 C.J.S. 422, 423; 27 Am. Jur. 273, 274. 

Indeed, we do not underatand movants to seriously wnhroveh that  
p rop i t i on .  Their motion for nonsuit is based on tihe ~ 8 e r t i o n  thwt 
clacimant has failed to  establish any title (to which a born jide belief 
could attach; therefore there could be no reasonable grounds for such 
belief. 

The motion to vslcahe ithe order of sale alleges bhe omtract to con- 
vey, the amount k~ 'be paid, and partial performance. The County 
h a  not pleaded the statute of frauds. It admits !its obligation to 
Daniels. We are not called upon to determine whether a court would 
decree specific performance of a contract by a governmental agency. It 
hae been settled law in this State for more than a oentury that 
an unenforceable contraot to convey is sufficient claim of tiltle to  sup- 
pod a claim for betrtermen~ts. Albea v. Griffin, 22 N.C. 9, which has 
been repeatedly cited with approval; see Shepard's N. C. Citat' t ions. 
Dupree v. Moore, 227 N.C. 626, 44 S.E. 2d 37; Knowles v. Wallace, 
210 N.C. 603, 188 S.E. 195; Insurance Co. v. Cordon, 208 N.C. 723, 
182 S.E. 496; Baker v. Carson, 21 N.C. 381. Here the terms of the 
contract and the property to be conveyed are admitted. The statute 
of fraud6 would not have defeated Daniels' claim if the County had 
refused to convey and sought to take possession. 

M o v m b  cannot assert the statutte of fiyauds to  defeat Daniels' 
claim for improvements. 

Movants in their brief also argue that lthe motion )to nonsuiit should 
have been allowed for want of evidence establishing a bona fide be- 
lief of pod title or right thereto and total absence of any basis for 
q c h  a belief if in fact held. 

We think the evidence ample t~ toequire subn~ission of khese ques- 
tions !to the jury. It tends t o  establish these faots: Daniels l i d  about 
a quarter of a mile from the property. The owner had apparently 
abandoned it beclause of its run-down condition. Taxes assessed 
against the property had not been paid for twenity years. A murt 
of general jurisdidion had ordered the land wld. The County had 
purchased. No one had come forward to redeem. The contra& price 
was !the fair market value. Daniels asserts his good faith. He paid 
part of the purchase money. He spent three years and in excess of 
$2,500 in permanently improving ithe property. During the course of 
thew improvements no one made an adverse claim. Not until the 
improvements were complete was there an assertion that he did not 
have good tikle. 
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Except when intended as a gift, one doas not ordinarily expend 
substantial sums to improve property u n l m  he has a bona fide be- 
lief in his wnerrrhip. There is plenary evidence of bona fide belief. 

Did Daniels have reamable  grounds for his belief? Daniels was 
in effect a purohwer (at a judicial sale. There is no suggestion that 
he had knowledge of mything which would impair his right to lthe 
property. To hold rthat one who bids at a judicial sale a& irnprudent- 
ly and unreawnably unless he employs counsel to examine the pro- 
ceeding would place such a burden on judicial sales as to destroy 
their efficacy. T~he law imposes no such burden. Cherry  v. Woolard, 
244 N.C. 603, 94 S.E. 2d 562; Jeffreys v. Hocutt, 195 N.C. 339, 142 
S.E. 226. Nor can it be said thtut one who relies on the integrity of 
public officials acts imprudently. 

The evidence compelled the court to submilt the disputed questions 
to the jury. 

No Error. 

MOORE, J., took no part in the consideration or decision of this casc. 

STATE v. W A L T E R  R. SlMITH AND 'STATE v. W I L L I A M  AUGBURN. 

(Filed 4 Mar&, 1959.) 

Criminal Law 9 70- 
Defendants admibted that  on the afternoon in question they were rid- 

ing in la particular car, but  denied they were a t  the scene or  committed 
the crime. The court admitted testimony of a w i t n w  that  a boy, who 
was a t  the scene of the crime, told the  witness that  he saw a ear  of 
like make and color leave the scene immediately after the crime was 
committed. Held: The testimony was incompetent as hearsay, and since 
it  related to a controverted and material fact, its admission was preju- 
dicial. 

Criminal Law § 159- 
An assignmen~t of error not si~pported by any argument or authority 

in the brief is deemed abandoned. 

Burglary § 4- 

Evidence in this case held suflicient to be submitted to the jury on 
,bhe oharge of burglary in the first degree, and there was no evidence 
that the offense was  burglar^ in the second degree. 

Burglary 8 6- 
G:S. 15-171, requiring the court in a prosecution for burglary in .the 
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first degree to submit the question of defendaat's guilt of burglnrr in 
the second degree, notwithstanding the absence of any evidence of de- 
fendant's guilt of such degree of the crime, was repealed by Chapter 100, 
Session Laws of 1953. 

APPEAL by defendants from Frizzelle, J., October Term, 1958, of 
HALIFAX. 

Cniminal prosecution on separate (identioal) two-count bills of 
indictment \against Walter R. Smitth and William Augburn, respective- 
ly, consolidated (by consent) for trial. 

The first counit chargps the defendant therein named with the capi- 
tal felony of burglary in the first degree, specifically that he "on the 
25th day of August A .  D. 1958, about the hour of 8 p.m. in the night 
of the same day, with force and lams, at  and in the county aforesaid 
the dwelling house of one C. C. Tynes, there situarte, and then and 
there aatually occupied by one C. C. Tynes and George Cherry 
feloniously and burglariously did break and enter, with intent, the 
g o d s  and chattels of the said C. C. Tynes in lthe eaid dwelling house 
then and there being, then and there feloniously and burglariously 
to steal, bake and oarry away money and other goods against the 
peace and dignity of the State." 

The second count, which relates t o  the same occasion, charges the 
defendant therein named with the larceny of $180.00. 

Upon arraignment, defendants entered pleas of not guilty. 
The Sltate offered evidence tending to show that defendants com- 

rni~tited the crimes charged. The testimony of defendlank and of wit- 
nesses offered by defendants tended to  establish alibis. 

The jury, as 'ko each defendant, returned verdicts sls follows: On 
the first count, guilty of burglary in the second degree; on the second 
count, guilty. 

The court pronounced judgment, as to each defendant, as follows: 
On (the first oount, imprisonment "in the State's Prison for a term 
of not less than 25 years nor more than 30 years"; on the second 
count, imprisonment "in the State's Prison for a term of not less 
than 12 months nor more khan two years," this sentence to run con- 
ourrently with 'the sentence imposed on the first counh. 

Defendants excepted and appealed. 

Attorney General Seawell and Assistant Attorney General Mc- 
GaZlkrd, for the State. 

Fountain, Fountain, Bridgcrs & Horton for defendants, appel1ant.j.. 

BOBBITT, J. The proseouting witness, C. C. Tynes, testified that 
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two masked men, whom he did not know and had not previously 
seen, obtained entrance by fraud and forced their way into his home 
m d  repeatedly assaulted him (one holding a shotgun on him) until 
they got his money and two watches. This occurred, after dark, on 
the night of Monday, August 25, 1958. 

Tynes lived in Halifax County, 2% miles from Hobgood and 10 
or 10Y2 miles from hotland Neck. Tynes and George Cherry, an 
eight year old boy, the son of Tynes' wife's sister, were the only oc- 
cupants of the Tynw home when the crimes were committed. 

Tynes testified: "I did not see the automobile when it left. . . . He 
(George Cherry) got up and looked out the window when the auto- 
mobile drove off." 

Neighbors called the officers. Tynes, who had been injured, was 
taken to the hmpital. 

On the following Friday, Tynes went to the Halifax County Jail. 
Meanwhile, defendants and Theodore Augburn, brother of defendant 
William Augburn, had been arrested land charged with first degree 
burghary. At hhe Halifax County Jail, three men were brought into 
the presence of Tynes. He identified the defendants as the two men 
who had forced their way into his home and assaulted and robbed him. 

There was evidence that  Theodore Augburn owned a 1952 "two- 
toned red and dark colored Buiok Roadmaster." "The Buick car is 
red on the bobtom and the top is black.'' 

Defendants, also Theodore Augburn, were (taken into custody on 
Monday night, August 25th, in Scotland Neck. All denied knowledge 
of the crime. However, all admitted t ha t  lthey htad been riding that 
afternoon (to and from Durham) in Theodore's Buick. 

An investigating officer was permibted to  testify, over objection, 
that the little boy (presumably George Cherry) told him out there 
(at  Tynes' house) that  night "about a red Buick car going away 
from there," and that,  based on this information and on information 
that "these two defendants had been riding around in a red Buick," he 
radioed instructions to another officer in Scotland Neck t,o pick up 
the defendants and Theodore Augburn. 

George Cherry did not testify. He lived wi,th his mother in Tar- 
boro. When the trial was in progress, George Cherry was in school. 

Whether Theodore's red Buick was in front of Tynes' house and 
was driven therefrom immediately after the crimes were committed 
was a material and sharply controverted fact. Ilt was so regarded by 
the State. Indeed, the State, by testimony as to tire tracks "out in 
the mud in front of Mr. Tynes' house," undertook to identify Theo- 
dore's red Buick as the car used by the perpetrators of the crimes. 



656 IN THE SUPElEME COURT. [249 

STATE V.  SMITH AND STATE 2). AUGBURN. 
--- 

But there was no testimony, except the statement attributed to George 
Clherry, ithat anyone had seen a red Buick a t  the Tynes home a t  or 
about the time lthe crimes were committed. 

The testimony that  the little boy said that  he saw a red Buick go- 
ing away from !the Tynes home, whether considered alone or in con- 
junation with the evidence as to tire tracks, strongly supported the 
State's contention. The statement attributed to the boy materi~ally in- 
fluenced the investigating officer's decision to order the arrest of de- 
fendants. It is not unreasonable (to assume that the jury gave equal 
weight thereto. 

Since the probative value of the challenged testimony depends 
wholly upon the ltruth of the matters asserted by the little boy in the 
statement attributed 60 him, it is clear that it was incompetent as 
hearsay and should have been excluded. Gurganus v. Trust Co., 246 
N.C. 655, 658, 100 S.E. 2d 81, and case> cited; S. v. Ward, 241 N.C. 
706, 86 S.E. 2d 275, and cases cited; Stansbury, North Olamlina Evi- 
dence, $ 138. Its admission, over defendants' objection, was prejudi- 
cial and entitles defendanlts to a new trial. 

The court, in chlarging the jury, reviewed the respective contentions 
wi~th reference to the failure of the State to  call George Cherry as a 
witness. These portions of the charge would seem t o  accentuate rahher 
than t o  dispel the prejudicial effect of (the incompetent evidence. 

Defendants assigned as error +he denial of their motion for judg- 
ment of nonsui8t as to burglary in lthe first degree. In  their brief, no 
reason or argument is stated and no authority is cited in support of 
this assignment. While this assignment is deemed abandoned, 8. v. 
Gordon, 241 N.C. 356, 362, 85 S.E. 2d 322, i t  seems appropriate to  
say that the evidence, when considered in (the lighlt most favorable to 
the St>a.te, was sufficient to  warrant the submission of burglary in the 
first degree. (As to entry obtained by fraud, see S. v. Johnson, 61 N.C. 
186; S. v. Foster, 129 N.C. 704, 40 S.E. 209; 2 Whar,tunls Criminal 
Law and Procedure (1957)) 5 415.) Indeed, there was no evidence 
of burgltary in the second degree. S. v. McAfee, 247 N.C. 98, 100 S.E. 
2d 249. 

There was plenary evidence that two men committed the crimes 
charged in the bills of indictment. Upon trial, the crucial question 
was whether defendants were the men involved. It is unnecessary to 
review the evidence offered by defendants except to say that it tends 
Ito show that  eaoh of them was elsewhere, not a t  the Tynes home, 
when the alleged crimes were committed. 

Since a new trial is awarded for the reason stated, we do not con- 
sider defendants' other assignments of error. However, it seems ap- 
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propriate to call J tent ion to the fact thah (former) G.S. 15-171, 
whioh was exp1,ained and applied by the court in ch,arging the jury, 
was repealed by Ch. 100, Session Laws of 1953. See S. v. McAfee, 
supra. 

New trial. 

STATE v. ROBERT S. TREBDAWAY. 

(Filed 4 March, 1S59.) 

Criminal Law § 8- 
In a prosecuCion for operating a motor vehicle on a public street while 

under che influence of intoxicating liquor, the exclusion of tcstiiuony 
,that the prosecuting witness was biased because interested ~dversely 
to defendant in a civil action arising out of the operation of the vehicle 
by defendant at the time in question, held erroneous on authority (:f 
8. c. Har t ,  239 S.C. 709. 

APPEAL by defendant irom Burgwyn, Emergency Judge, September 
Criminal Term 1958 of GASTON. 

The defendant was tried upon a warrant in the Municipal Court of 
the City of Gastonia, charging him with operating a motor vehicle 
upon the public streek of the City of Gastonia on 5 April 1958, while 
under the influence of intoxicating liquor. He was found guilty and 
upon the sentence imposed appealed to the Superior Court, where 
he was tried de novo on the original warrant. 

Tshe jury returned a verdict of guilty, and from the fine imposed 
the defendanft appeals, assigning error. 

Attornev General Seawell, Assistant Attorney General Bruton, for  
the State. 

Chilclers & F o u d e ~  for defendant. 

PER CURIAM. The defendant assigns as error the refusal of the 
court below to admit itesti~llony tending to show that the prosecuting 
witness, Peter J. Mandamis, was biased against the defendant or was 
interested adversely to him in that  he is claiming damages as a re- 
sult of injuries sustained when the defendant ran into his automobile 
on the ocoasion he is charged with driving a motor vehicle upon the 
public streets of Gastonia while under the influence of intoxicating 
liquor 
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We think the exclusion of this evidence was erroneous. Therefore, 
ithe defendant is entitled to  a new trial and it is so ordered on authori- 
hy of S. v. Hart, 239 N.C. 709, 80 S.E. 2d 901. 

New Trial. 

STATE OF NORTH CAROLINA, ON RELATION O F  THE NORTH 
CAROLINA MILK COMMISlSION v. M. 0. GALLOWAP. 

(Filed 18 March, 19.59,) 

1. Appeal and  Er ror  F, 4 9 -  

Where the findings of fact of the lower colirt a re  supported by sub- 
stantial competent evidence and stipulations of the parties, such flnd- 
dngs a r e  binding and conclusive on appeal. 

2. Agriculture g 15- 
The N. C. Milk Oommission is empowered to fix the transportation 

rates  for hauling milk of producers to processing plants. G.S. 106-2683 
(c ) ,  k ) ,  ( j ) .  

3. Agriculture 8 14: Constitutional Law g 7- 
,The statute conferring upon the N. C. Milk Commission power to  Ax 

prices in respect to  milk and  its products in intrastate business, pre- 
scribes the standards for the guidance of the Commission, leaving to 
the Cantmission only its proper administrative function, and therefore 
the Act is a constitutional delegation of power, G.S. 106-266.8 ( j ) ,  with 
further protection against abuse of such power by provision for appeal 
and a hearing de novo in the Superior Court. G.S. 106-266.17. 

4. Agriculture 8 14: Constitutional Law &$ 20, 2P- 
An order of the N. C. Milk Commission prewribing a uniform hauling 

charge equal upon all  producers delivering milk to a certain distributor. 
regardless of the dishnce o r  route, is not arbitrary nor discriminatory 
and is relevant to the  legislative purpose of the Milk Commission Act, 
and such regulation, replacing a system of charges varying in accord- 
ance with the routes of the milk trucks, does not deny a producer the 
equal protection of Dhe bws or  deprive him of property without dne 
process of law, even though he  is subject under the regulation to a higher 
charge than he was under the old syatem. Constitution of North Caro- 
lina, Article I,  Section 7 and Arbicle I, Section 17 ;  14th Amendment to 
the Constitution of the U. S. 

5. Constitutional Law 3 6- 
Outside the power granted to Dhe Federal Government, the power of 

,the Legislature of North Carolina to enact statutes is without limit, 
except a s  restrained by the Constitution of North Carolina. 
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6. Constitutional Law 5 l+ 
The courts will not pronounce an act of the General .4ssemblp un- 

constitutional unless it  is plainly so. 

RODMAN, J., not sitting. 

APPEAL by M. 0. Galloway from Patton, J., November-December 
Civil Term 1958 of BUNCOMBE. 

This proceeding arises from an order entered on 8 April 1958 by 
the North Carolina Milk Commission instituting a uniform hauling 
charge per cwt. for each producer delivering milk to  Biltmore Dairies, 
Asheville Pllant, regardless of his volume of milk or distance from the 
plant, to become effective on 1 April 1958. 

On 18 April 1958 M. 0. Galloway, the appellant, a milk producer 
and a member of Biltmore Producers Association residing in Bun- 
combe County, pursuant to G.S. 106-266.17, appealed from said order 
to the Superior Court of Buncombe County. On the same day Judge 
Zeb V. Nettles, Resident Judge of the Buncombe County Judicial 
Districlt, acting under the lau6horihy vested in him by the same sec- 
tion of the General Statutes, entered a special order staying the en- 
forcemenh of the order of the North Carolina Milk Commission pend- 
ing the final adjudiclation of Galloway's appeal. 

Pursuant to the same section of the General Stfttutes, the proceed- 
ing was placed on the civil issue docket of the Superior Court of 
Buncombe County, and heard de novo under the same rules as are 
prescribed for the trial of civil actions. 

When the proceeding came on Ito be heard before Judge Patton, all 
lthe parties stipulated and agreed to a waiver of trial by jury, and 
that the Judge should find the facts, make conclusions of law, and 
render judgment. G.S. 1-184 and 1-185. 

The substance of the findings of fact are these: 
Biltmsre Dairy Farms (also called in the Record, Biltmore Dairles. 

and hereafter t o  be called Biltmore) is a duly licensed distributor of 
milk and its products in Area 8, with its processing plant for this area 
situate near Asheville, Buncombe Counlty. Area 8 comprises Buncombe, 
Haywood, Cherokee and a number of other counties in Western North 
Carolina. M. 0. Galloway, a resident of Buncombe County, is a milk 
producer, who sells all of his milk to  Biltmore. 

A year prior to  April 1957 Biltmore notified its producers to in- 
stall bulk milk tanks on ltheir farms, so t h d  beginning on 1 April 
1957 it  mighit laad their milk in bulk tank trucks by pumping the 
milk from the tanks into the trucks. This system has a number of 
advantages over the old system of picking up the milk in cans, and 
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hm been instituted in recent, years by many milk di~tributors in 
North Carolina and other states. On 1 April 1957 lthe new system 
went, into effect. To gather the milk, Biltmore had 8 trucks: 7 of 
which follow regular routes, and one is a relief truck. The routes were 
worked out by Biltmore's field man, Mr. Fox. 

Driver Farnswonth covers routes 1 and 4, and picks up milk from 
producers in Buncombe and Henderson Counties, particularly in the 
Fletcher and South Buncombe areas. Driver Moore covers routes 2 
and 16, and the producers on his routes are also in Buncombe and 
Henderson Counties. Driver Prince has routes 3, 5, 8 and 15, and the 
producers on his routes are in Rutherford, McDowell, Haywood, 
Burke and Buncombe Counties. Driver Morgan covers routes 6 and 
17 with producers in Madison, Buncombe, Transylvania and Hen- 
derson Counties. Driver Edwards covers routes 7 and 10 with pro- 
ducers in M a d b n ,  Yancey and Buncombe Counties. Driver Horton 
(formerly Driver Corn) covers route 11 with producers in Polk, 
Rutherford land Spaxitanburg (South Carolina) Counties. Driver Har- 
re11 hlas routes 9 and 14 with producers in Yancey and Mitchell Coun- 
ties. 

The North Carolinla Milk Commission (hereafter called Milk Com- 
mission) has establi~hed a minimum price of $6.55 cwt. to be paid 
by the distributor to lthe producer for Class I milk f.  o. b. the dis- 
tributor's plant, with leseer prices for lower classes of milk. The c& 
of ,transporting the milk from the farm rto lthe distributor's pllant to 
be paid by the producer. The transportation of milk from the fiarm 
of the producer to the distributor's plank, is handled in varioue ways 
in North Carolina, e, g. by contraot haulers, but in all oases the pro- 
ducer pays for the hauling. 

"Since Bilrtmore began hauling 'all its producers' milk in April, 1957, 
it has charged its producers for hauling on the following basis: The 
cost of operating each of the seven regular trucks is computed and 
the cost is then allocated among the producers served by that truck 
so that each producer on the routes served by thak paxiticular truck 
pays the eame weight per hundred pounds; however, the rate charged 
the individual producer varies considerably depending upon the route 
to which he is assigned. Biltmore's figures reflect that during lthe 
months from April, 1957, to January, 1958, (Exhibit 'A' in the Stipu- 
lahion) the cost of operating the Farnmorth truok on routes 1 and 4 
was $11,683.65; 6,912,400 pounds of milk were transported, and thus 
lthe rate per 100 pounds for producers on routes 1 and 4 was 16.9 cents. 
The nex't lowest rate was charged the producers served by the Moore 
truck, routes 2 and 16, to wit, 25.8 cents. The highest rate was charged 
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the producers on the Corn truck, 30.2 cents. The avemge rate charged 
all pmducem was 26 cents for this period. The recapitulation of all 
charges from April, 1957, lthrough Oc~tolber, 1958, (Exhibit 'B-1') re- 
f lect~ a oharge of 17 cents on the Farnsworth roulte, 31 cents on the 
Corn route and Prince route, with rates on the other routes being 27 
cents or 29 wnbs land the average rate being 26 cents. 

"Under the system of hauling charges made by Biktmore since 
April, 1957, a number of inequities have resulted. The producers on 
the Flarnsworth route have been charged 17 cenB per cwt. compared 
to  the average rate of 26 cents (Exhibit 'B') ; whereas all other pro- 
ducers have been charged more than the average, ranging from 27 
cents t o  31 cenlts. The same two counhies were served by the Moore 
 routes and the Flarnsworth routes, t o  wit, Buncombe and Henderson; 
yet ithe Moore route producers were charged 27 cents, the Farnsworth 
producers 17 cents. The Bunwmbe County producers who happened 
to be assigned to khe Prince routes have paid a higher ratc (31 centsl 
fhfan the Yancey and Mitchell Counties producers on the Harrell 
mutes (29 cents) and likewise higher khan the Madison, Transylvania 
and Hendemon producers on the Morgan route (27 cents). The Bun- 
combe Counity producers on the Moore, Prince, Morgan and Edwards 
routes have all been forced b pay )at lemt 10 cent,s more per cwt. 
than the Henderson County producers on the Farnsworth routes. 
Many of the routes itouch each other a t  some point,. Route #11 going 
t o  South Carolina goes righlt past ce~ta in  producers who are on the 
Farneworth low-price mu&; likewise, the Morgan route to Transyl- 
wits County goes past the farms of certain producers on the Farns- 
worth routes. The luck of a certain producer in being assigned to 
one route as compared to another rou~te may mean a difference of 10 
cents t o  14 cents per owt. in his hauling charges, and the evidence 
showed that  BiItmore has on several occasions changed producers 
from one route to \another. For example, Max Carland was switched 
from another route to  the Farnsworth rouke, (though the looation of 
his farm was not changed, and this resulted in a saving of 10 cents 
per cwt. on his hauling charges. 

"Exhibit, 'D' reflectis the losses that certain producers on the Farns- 
worth route would suffer if Biltmore charged all ilbs producers the 
same price for hauling. The producers on the Earnsworth route would 
suffer a loss as indicated; however, all the producers on the other six 
routes would realize a gain. The names of two producers were omitted 
from Exhi'bit 'Dl, to wit, Biltmore Dairy Farms' own herd, and the 
herd of Biltmore's General Manager E .  D. Mitchell. Bath these herds 
were assigned t o  the Parnsworth route and would lose substantially 
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(9 cents per cwt.) if a change were made from the present system of 
hauling charges t o  a system of charging each producer an equal rate 
per cwt. The production of the Biltmore herd is about four times 
tha t  of the seoond largest producer on the Farnsworth route, t o  wit, 
Pairfield Farms, and the production of the E. D. Mitchell herd ranks 
third ahead of the production of Frank Burgin. Ilt appears from the 
figures on Exhibit 'Dl that the defendant 31. 0. Galloway would 
have been charged an additional $73.47 in 1957, and an additional 
$235.93 for the period from January t'hrough September, 1958, had 
Biltmore been charging all producers the same price for hauling.'' 

Biltmore Producers Association, dissatisfied with Biltmore's haul- 
ing aharges, petiltioned the Milk Commission to  hold a hearing in re- 
spect to these charges. After the Milk Commission had mailed a 
n'otice of such hearing to all milk producers in Area 8, i t  held a public 
hearing on 18 March 1958 in the Buncombe County Courthouse. M. 
0. Galloway received a notice of the hearing, but did not attend. At 
this hearing substantially all who spoke favored a uniform hauling 
charge for all producers, regardless of route to which the producer 
is assigned, distance from the plant or volume of milk. "Following 
the hearing the Milk Commission ordered Biltniore t o  cease its exist- 
ing system of hauling charges and to institute a system of uniform 
hauling charges per cwt. to all producers for all milk delivered to  its 
Asheville plant on and after 1 April 1958." Within due time M. 0. 
Galloway appealed to the superior court. S o  appeal was taken by any 
other producer or by Biltmore. 

The judge's conclusions of law are stated separately and in sub- 
stance are as follows: 

One. The Milk Commission Act, and in particular subsections ( b ) ,  
( c ) ,  ( d ) ,  (g) and ( j )  of G.S. 106-266.8, give ai~iple authority to the 
Milk Commission (and to this Court upon appeal) to enter an order 
regulating the charges made by Biltmore for hauling its producers' 
milk from the farm to the plant. Without such authority, the dele- 
gation of the power to the Milk Commission to fix prices to be paid 
producers by distributors would be meaningless, inasmuch as a dis- 
tributor by unreasonable hauling charges could prevent the producer 
from receiving reasonable con~pensation for his milk. 

Two. The delegation of this pourer to  the Milk Commission does 
not contravene either the State or Federal Constitution. 

Three. The present system of hauling charges used by Biltmore is 
not fair, equitable or reasonable for the reasons set out in the Court's 
findings of fact. 

Four. An order directing Biltmore Dairy Farms to cease its exist- 
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ing system of hauling charges and to institute a new system whereby 
the cost of hauling the milk from farm to plant is divided equally 
anlong all producers so tha t  eanh producer is charged the same rate 
per cwt. of milk regardless of route to which lie is assigned, distance 
from the plant, or volume of milk, would in the judgment of this 
Court constitute a fair and reasonable rcgulatlon of the transporta- 
tion by Biltmore Dairy Farniis of the milk of its producers from the 
farm to the plant. 

Whereupon the judge entered judgment decreeing and adjudging 
"that Biltmore Dairy Farms cease fo~t~hwitli  its existing system of 
hauling charges and institute a new system whereby the total cost 
of hauling all itrs prcducers' milk from the farm t o  its Asheville plant 
is divided by [the toltal number of pounds of milk hauled to  estalblish 
a rate per cwt. of milk which shall be applied t o  all its producers so 
tha t  each producer is charged the same rate per cwt. of milk regard- 
less of the route to  which he is assigned, his distance from the plant 
or the volume of his milk, the new system of hauling charges to apply 
to all milk picked up by Biltmore on or after December 1, 1958 " 

From the judgment M. 0. Galloway appealed. 

Hnrris ,  Poe  cE. Cheshire  for plaintif f ,  appellee. 
Lee  & L e e  for d e f e n d a n t ,  appe l lan t .  

PARKER, J. The findings of fact by the Trial Judge are amply 
supported by substantial coinpetcnt evidence and stipulations en- 
tcrcd into by the parties. Therefore, ~ u c h  findings of fact are as bind- 
ing as the verdict of a jury, and are conclusive on appeal. Goldsboro 
v. R .  R., 246 N.C. 101, 97 S.E. 2d 486; St .  George v. H a n s o n ,  239 K. 
C. 259, 78 S.E. 2d 885; Trzist  Co. v. Finance Co., 238 N.C. 478, 78 
S E. 2d 327. The appellant in his brief makes no argument to the 
contrary. 

The appellant in his brief states that  all his assignments of error 
deal directly with (1) the power of the Court under the State Milk 
C'ommission Act to  fix tmnspo~tat ion rates for hauling milk of pro- 
ducers to the processing plant, and (2) whether the judgment violates 
appellant's rights under Article I, Section 7, and Article I, Section 17 
of the North Carolina Constitution, and Secltion 1 of the  14th hmend- 
mcnt t o  the United States Constitution. Appellant does not contend 
t h a t  the Act as  a whole is unconstitutional. 

The question for our determination is, whether the language of the 
A c t  crcating the North Carolina Milk Commission and conferring 
upon i t  the power to supervise, regulate and control the milk industry 
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empowered lthe Milk Commission t o  fix the transpotation rates for 
hauling milk of the producers t o  the processing plant, and if so, does 
the judgment entered violate appellant's rights las set forth in the 
par,k of the State and Federal Constitutions specified by him in his 
brief. Tha t  Act was first enacted in 1953. Chapter 1338, 1953 Ses- 
sion Laws of North Carolina. With subsequent amendments it has 
been codified as Article 28B, Chapter 106, Agriculture, G.S. of N.C., 
Sections 106-266.6 t o  106-266.21, inclusive. 

The considerations which impelled the General Assembly to adopt 
the Act are found in its preamble on page 1323, Acts of 1953. The 
preamble states: "The faots herein set forth in this preamble are de- 
clared t o  be matters of legislative finding and determination." Among 
the fiacts set forth in the preamble to the Act are these: "Milk is a 
primary and necessary food for the children and adult population of 
the State. . . . I t  is vital to  the public health and welfare of the 
people of the State tha t  the produotion, transportation, processing, 
storage, distribution and sale of milk shall be carried on in a fair, 
just and equitable manner with purity of con~tenrt, and the milk in- 
dustry is la businesa or industry affecting the public health and in- 
terest; that  i t  is necessary for the safety, health and welfare of the 
people of the State Ithlat this industry be subjeclted to some govern- 
mental restrictions, regulnltions and methods of inspection; that  it 
is necessary t o  suppress unfair, unjust and destrucltive trade prac- 
tices which are now being carried on in the production, marketing 
and distribution of milk and which tends t o  create a hlazardous and 
dangerous condition with reference to the heallth and welfare of the 
people of the State." Other facts stated in the preamble, as well as 
the Act itself, mtake it  plain that the General Assembly was also 
concerned with suppressing unfair and destructive trade practices, 
and with stabilizing the milk industry, so as t o  enable the producers 
to  secure a fair price for their milk. These recitals in the preamble 
set the framework for the legislation. 

There is no inherent power in the State Milk Commission to  fix 
ltransportation rates for hauling milk of producers t o  a processing 
plant. If i t  has such power, i t  must be found in the Act. 

G.S. 106-266.8 declares the North Carolina Milk Commission to  
be an instrumentality of the State of North Carolina, and vested 
with power: 

" (b)  To  investigate all matiters pertaining to  the production, pro- 
cessing, storage, distribution, and sale of milk for consumption in the 
State of North Carolina. 

" (c) To  supervise and regulate the transportation, processing, stor- 
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age, distribution, delivery and sale of milk for consumption. . . . 
"(d)  T o  act as mediator or arbiter in any controversial issue that  

may arise among or between milk producers and distributors as bc- 
tween themselves, or that  may arise between them as groups. 

"(g) To hold hearings, make and adopt rules and regulations and/ 
or orders necessary to carry out the purposes of this article. . . . 

" ( j )  The Commilssion after public hearing and investigation, may 
fix prices to  be paid producers and/or associations of producers by 
distributors in any market or markets, and may also fix different 
prices for different grades or classes of milk. In  determining the 
reasonableness of prices to be paid or charged in any market or mar- 
kets for any grade, quantity, or class of milk the Commission shall 
be guided by the cost of production and distribution, including com- 
pliance with all sanitary regulations in force in such market or mar- 
kets, necessary operating, processing, storage and delivcry charges, 
the prices of other foods and other commodities, and the welfare of 
the general public. 

"(m) The Commission may define after a public hearing what shall 
constitute a natural market area and define and fix hmits of thc 
milk shed or territorial area wihhin which milk shall be produced to 
supply any such market area. . . ." 

The tlct in C: 8. 106-266.6 defines "MarketJ' as meaning "any city, 
town, or village of the State, or any two or more cities and/or towns 
and/or villages and surrounding territory designated by ,the Commis- 
sion a2 a natural marketing area." 

Our Act follows closely the Virginia Aclt on the same subjecit. Much 
of the language is verbatim in the two statutes. G.S. 106-266.8 (b!. 
(c) ,  (d )  and (g) ,  and Code of Virginia, Section 3-352 ( b ) ,  (c) , (d )  
and (g) are nearly verbatim. "Market" as defined in G.S. 106-266.6 
is identical wikh "MarketJJ ae defined in Code of Virginia, Section 
3-346. 

G.S. 106-266.8(j), as above set forth, grants the State Milk Com- 
mission the power t o  fix prices to  be paid producers of milk by dis- 
tributors. The Virginia Act in Section 3-359 gives identical power 
t o  its Milk Commission in the same words, with this proviso that the 
Virginia Milk Commission has )the additional power to  "fix the mini- 
mum and maximum wholesale and retail prices to  be charged for 
milk in any market." 

I n  Southside Coop. Milk Pro. Ass'n. v .  State Milk Commission, 198 
Va. 108, 92 S.E. 2d 351 (April 1956)) the Court said: "The Commis- 
sion, under Code, Seotion 3-352(c) has supervisory authority over 
all the facets of the industry, including t~anspor td ion  and delivery 
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. . . I n  view of the very broad powers conferred upon the Commis- 
sion t o  make, adopt, and enforce all rules, regulations, or orders neces- 
sary t o  carry out the provisions of the Act, Section 3-352(g), we do 
not think that  rthe designation of places for delivery of milk to  the 
distributor, and the regulation of hauling allowances t o  distribultors 
for transporting mch milk t o  their processing plants are beyond the 
authority of the Commission. We find nothing in the evidence t o  
justify the contenltion that  ithe Con~mission has been unreasonable, 
arbitrary or discriminatory in designaiting certain producers to  make 
delivery a t  Norfolk and others a t  Amelia, nor do we find that  the 
effect of setting different prices based on the cost of hauling is in 
violation of lthe Act under consideration. We cannot Bay that  the 
Commission, in an overall view of all the f a d s  and circumstances in- 
volved, including a consideration of the interests of the industry and 
the public, exceeded its authority or abused its discretion in entering 
the orders complained of." 

The validity of the Virginia Statulte was sustained by the Supreme 
C.ourt of Appeals of Virginia. Reynolds v. Milk Commission of Vir- 
ginia, 163 Va. 957, 179 S.E. 507. A large part of the opinion urns 
devoted to  the constitutionality of such regulation of the milk indus- 
try, rather than t o  a consideration of the validity of specific provi- 
sions of the Act. I,t would seem from a study of the opinion that  the 
Court held tha t  legislative power had not been invalidly delegated 
to  the Comn~ission. The Federal District Court, with a Circuit Judge 
and two District Judges sitting and with Circuit Judge Soper writing 
the opinion, also sustained the Virginia Act. Highland Farms Dairy 
v. Agnew, 16 F. Supp. 575 (E. D. Va. 1936)) which decision was af- 
firmed by the United States Supreme Court, Highland Farms Dairy 
v. Agnew, 300 U. S. 608, 82 L. Ed. 835. I n  1950 the validity of Ithe 
Virginia Aclt was again sustained by the Supreme Court of Appeals 
of Virginia, this time against athacks on specific grounds, one of 
which was that  the Act unlawfully delegated to  private persons the 
power of legislation. Board of Supervisors, Etc. v. State Milk Com- 
mission, 191 Va. 1, 60 S.E. 2d 35. 

G.S. 106-266.8(c) gives t o  the State Milk Commission the specific 
power t o  supervise and regulate almost the enhire milk industry, in- 
cluding the transportat.ion of milk for consumption. G.S. 106-266.8(j) 
gives to the Milk Commission express power, after public hearing and 
investigation, to  fix prices to be paid producers of milk by distribu- 
tors, and establishes sufficient standards for its guidance by setting 
forth in the statute a reasonably clear formula t o  govern the Milk 
Commission in determining the reasonableness of the prices to  be 
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paid to  the producers of milk by the distributors. This leaves to the 
Milk Commission its proper administrative function. There is a sedu- 
lous protection against abuse of power by the Milk Commiss~on pro- 
vided in G.S. 106-266.17, which requires that  when an appeal is 
taken from an order of the Milk Commission, the proceeding shall 
be heard de novo in the Superior Court. If the Milk Comn~ission 
should not have the power to regulate and to fix transportation rates 
for the distributor hauling milk of the producers t o  the processing 
plant, as  the Trial Court aptly said in its judgment, "the delegation 
of the power to  tlic Milk Comnlission to  fix prices t o  be paid pro- 
ducers by distributors would be meaningless, inasmuch as  a distribu- 
tor by unreasonable hauling charges could prevent the producer (sic) 
from rccciving reasonable compensation for his milk." I n  view of 
the very broad powers conferred upon the Milk Commission by 
G S. 106-266(g) t o  hold hearings, make and adopt rules and regula- 
tions and orders necessary to carry out the purposes of the ,4ct, we 
hold that  the Milk Commission, and the Superior Count on appeal, 
had the power, fairly implied from the language of the Act and es- 
sential to putting into effect its declared purposes and objects, to 
regulate and to  fix transportation rates for distributom in North Car- 
olina hauling milk of their producers in North Carolina t o  their proces- 
sing plant in North Carolina - all intrasta~te business-, and that  
sufficient standards for their guidance in regulating and fixing such 
hauling prices is to  be fairly implied from G.S. 106-266.8(j). 

It appears from hhe findings of f a d  tha t  some of the milk hauled 
on Route 11 comes from Spartanburg County, South Carolina. The 
qucdion whethcr the transportation-fixing regulation can be made 
applicable t o  this milk brought from South Carolina without violat- 
ing the commerce clause of the Federal Constitution is not presented 
for decision, and that  question is exprossly reserved for decision, if 
and when i t  should arise. Bnldzoin v. Seelig, 294 U.S. 511, 79 L.  Ed.  
1032, 101 A.L.R. 55. 

A State Legislature, in the exercise of the police power, may dele- 
gate t o  a Milk Control Conlmission or Board the power t o  fix prices 
in respect to milk and iits products on intrastate business, so long as 
the Legislature sets the standard in the ,4ct. leaving to  the Commis- 
sion or Board its proper administrative function. 22 Am. Ju r  , Food, 
p. 865; Annotations: 101 A.L.R. 65; 110 A.L.R. 646; 119 -4 L R. 
245, where the cases are aseinhled. Thc authority of a State Legisla- 
ture, in the exercise of the police power, to  regulate the price of milk 
through the agency of an administrative board was upheld in Sebbza 
v. New York, 291 U.S. 502, 78 L. Ed. 940, 89 A.L.R. 1469. The same 
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principle of law applies to rthe regulation of hauling rates here, and 
the granting of such power t o  lthe Milk Commission here is not an 
unlawful delegation of legislative power. 

The new system of rates for hauling milk by the distributor in the 
instant case replaced a system of hauling charges manifestly unfair. 
The transportation rates for hauling milk decreed here are neither 
arbitrary, nor discriminahory, nor irrelevant t o  the legislakive pur- 
pose of the Act. When such is ,the case, regulations of the prices are 
generally regarded as within the constitutional powers of the States, 
and as not denying the equal proteatdon of the laws. 16A C.J.S., Con- 
stitutional Law, p. 370; 22 Am. Jur., Food, p. 865; Borden's Farm 
Products Co. v. Ten Eyck, 297 U.S. 251, 80 L. Ed. 669; Hegeman 
Farms Corp. v. Baldwin, 293 U. S. 163, 79 L. Ed. 259; Nebbia v. New 
York, supra; Annotations: 101 A.L.R. 72; 110 A.L.R. 654; 119 A.L.R. 
249; 11 Am. Jur., Constitutional Law, Secltion 282; Knudsen Creamery 
Co. of California v. Brock, 37 Cal. 2d 485, 234 P. 2d 26 - rehearing 
denied 26 July 1951. 

I n  Hood v. Du Mond, 336 U. S. 525, 93 L. Ed. 865, i t  is said: 
"Production and distribution of milk are so intimately related to  
public health and welfare that  the need for regulahion to protect 
those intereds has long been recognized and is, from a constitutional 
standpoint, hardly controversial. Also, the economy of the industry 
is so eccentric that  economic controls have been found a t  once neces- 
sary and difficult,. These have evolved detailed, intricate and compre- 
hensive regulations, including price-fixing. They have been much liti- 
gated but were generally sustained by this Court as within the powers 
of the State over i,ts internal commerce as against the claim that  they 
violated the Fourteen~th Amendment." 

So far as this appellant and other milk producers in North Caro- 
lina affecited by the judgment entered here are concerned, the parts 
of the Act challenged on appeal are constitutional, and the judgment 
deprives him and them of no righlts given them by Article I, Section 
17, of the State Constitution and by Section 1 of the 14th Amend- 
ment to  the Federal Constitution. 

Article I ,  Section 7, of the North Carolina Constitution and Article 
I, Section 4, of the Virginia Constitution are substantially identical. 
The Virginia Supreme Court of Appeals has sustained their Act in 
Reynolds v. Milk Com,mission of Virginia, supra, and in Board of 
Supervisors, Etc. v. State Milk Commis'sion, supra. The same Virginia 
Act hrzs been sustained in Highland Farms Dairy v .  Agnew, supra, 
in the Federal District Court of Virginia and in the U. S. Supreme 
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Court. Our .4ct does not violate Article I, Section 7, of the State Con- 
stitution. 

Outside the power granted t o  i.he Federal Government, the power 
of the Legislature of North Carolina to  enact statutes is without 
limit, except as restrained by the Constitution of North Carolina. 
Courts ought not t o  pronounce any act of t.he Legislature unconsti- 
tutional unless it  is plainly so. 

To sustain the contentions of the appellant would strike a t  the 
heart and purpose of the legislation, and would seriously hamper the 
Nohh Carolina Milk Commission, and the Superior Court on appeal, 
in exercising rthe powers and duties conferred upon them by the Act. 

The judgment appealed from is affirmed, with this reservation that  
the question as to  whether the transportation-fixing regulations here 
can be made applicable to  the milk hauled from South Carolina with- 
oult violating the commerce clause of the Federal Constitution is not 
presented on this appeal for decision, and is not, decided. 

Affirmed. 

Ro~nfan., J., not sitting. 

H E L E N  W. S M I T H ,  PETITIONER, V. J O H N  B. S M I T H  AXD 

M I N N I E  M. S M I T H ,  DEFENDAKTS. 

(Filed 18 March, 1959.) 

Estoppel 5 6- 
A contradictory allegation in a pleading filed in a prior action cannot 

form the basis of an estoppel unless pleaded with certainty and particu- 
larity. 

Reformation of Instruments 5 1- 
Allegation that the wife's name was inserted in a deed to the hus- 

band "through error" is insuficient to support a reformation of the deed, 
since reformation will not be granted for mistake of one party, but 
only for mutual mistake resulting in the failure of the instrument to 
express the true intent of the parties, or mistake of one party induced 
by the fraud of the other. 

New matter constituting an affirmative defense must be alleged with 
the same clearness and conciseness a s  is required of allegations in the 
complaint. Q.S. 1-135. 

Tenants i n  Common 5 2: Partition 8 l c :  Husband and  Wife 17- 
An estate by the entireties is converted to a ten'ancy in common by 
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decree of absolute divorce, and the wife may thereafter maintain pro- 
ceedings for partition. 

5. needs  fj! 11- 
When the terms of a deed are  unambiguous, the intention of the parties 

must, ordinarily, be gathered from the language of the instrument it- 
self, but in itroper instances consideration niny be given to other instru- 
nients esecuted contemporaneously therewith, the attending circum- 
stances and the situation of the parties a t  the time. 

6. Same- 
The practical construction placed upon a deed by the parties thereto 

before a controversy arises will ordinarily be given weight by the courts 
in arriving a t  the true meaning and intent of the language. 

7. Same: Evidence 5 27- 
The parol evidence rule applies to the construction of deeds, and a 

conveyance cannot be con'tradicted by a parol agreement, nor, in the 
absence of fraud, mistake or undue influence, can the provisions of a 
deed be set aside by parol testimony. 

8. Appeal and Er ror  8 49- 

A finding of fact which is based upon incompetent testimony is not 
binding. 

9. Deeds 8 11: Evidence 5 27: Husband and  Wife 5 14- 
In  determining whether a deed executed by a mother to her son and 

the son's wife created a n  estate by the entireties or merely partitioned 
the land between the mother and the son, who were tenants in common, 
parol testimony of the parties after controversy arose a s  to their in- 
'tentions may not be considered insofar as  such testimony tends to con- 
tradict the plain provisions of the deed. 

10. Deeds 8 8- 

A deed in proper torn1 unsupported by any caonsideration is good and 
will convey the land described therein, except a s  against creditors and 
innocent purchasers for value. 

11. Husband and Wife 8 1 4 -  

A conveyance of land to husband and wife, nothing else appearing, 
creates an estate by the entireties. 

12. Same: Partition 5 7- 
Where tenants in common exchange deeds for the purpose of allotting 

to each his o r  her share of the land, the deeds employed merely sever 
the unity of possession and create no new title, and t$erefore if any 
one of such deeds names the tenant and his spouse as  grantees, no 
estate by the entireties is thereby created, even though the grantee con- 
senlts thereto, since the grantees must be jointly named and jointly en- 
titled in order to create an estate by the entireties. 

Mother and son were tenants in common. The son and his wife con- 
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veyed to the mother the son's entire interest in the lands, and the mother 
executed deed for a portion of the land to the son and his wife, "creat- 
ing a n  estate by the entirety." There was no evidence that  the portion 
conveyed to the son amounted to one-half the lands. Held: The deed 
executed by the mother to the son and his wife created an estnte by 
the entireties, even though both deeds were executed contemporaneously, 
this being consonant with the intention of the parties as  disclwed by the 
evidence and the facts and circumstances surrounding the parties a t  
the time. 

APPEAL by plainttiff from Fountain, S. J., August 1958 Term of 
GASTON. 

This case was here a t  the Spring Term, 1958, and is reported as 
Smzth v. Smith, 248 N.C. 194, 102 S.E. 2d 868. The cause was therein 
remanded for further hearing since "the facts before the court were 
irisufficient )to sustain the judgment." 

The following uncontroverted facts are gleaned from the stipula- 
ltions and findings of facts in the case: 

1. Benjamin Franklin Smith died intestate in 1914, seized in fee 
of a tract of land in Southpoint Township, Gaston County, contain- 
ing 26.25 acres. He was survived by his widow, Minnie 11. Smith, 
and his sons, Frank Rhyne Smith and John B. Smith, his only heirs 
a t  law. In  1933 Frank Rhyne Smith conveyed to Minnie 31. Smith 
all his interest, right and ltitle in and to said tract of land. 

2. John B. Smith married Helen Weathers on 5 August, 1949. 
3. On 15 Septemlber, 1949, J .  B. (John B.) Smith and wife. Helen 

Smith, conveyed t o  Minnie M. Smith, by deed of bargain and sale 
with general covenants and warranties, the entire 26.25 acre tract 
(except tmo small parcels thereltofore sold to  Goshen Cemetery and 
Stowe Spinning Company). This deed recites "consideration of One 
Dollar, Love and Affection (Deed of Gift)." I t  was filed for recorda- 
tion on 17 September, 1949, a t  9:45 a. m., and recorded in Book 546 
ah page 467, Registry of Gaston County. 

4. On 15 September, 1949, Minnie M. Smith conveyed to "J. B. 
Smith and wife, Helen W. Smith, Creating an Estate by the Entirety," 
by deed of bargain and sale, with general covenants and warranties, 
7.14 acres of said tract. This deed recites "consideration of One Dol- 
lar, Love and Affection-Deed of Gift." It was filed for recordation 
on 17 September, 1949, a t  9:45 a. m., and recorded in Book 546 a t  
page 468, Registry of Gaston County. A paragraph, immediately 
following the description and preceding the habendum clause, purports 
t o  reserve t o  grantor a life estake in a four-room house and the lot on 
which i t  is located, but there is no reference t o  this provision else- 
where in the deed. 
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5. Helen W. Smith and John B. Smith were divorced (a vinculo) 
by judgment of the Superior Court of Gaston Count,y on 13 October, 
1955, and Helen W. Smith has remarried since the institution of this 
proceeding. 

6. On 3 November, 1955, Helen W. Smith instituted this proceeding 
for lsale of said 7.14 acre track for partition. The defendants, John B. 
Smith and Minnie M. Smihh, filed answer denying that  plaintiff 
owned or was entitled to any interest or estate in said tract and al- 
leging "that her name was put on the deed through error." 

At the August 1958 Term of Gaston County Superior Court rthe 
parties waived trial by jury (G.S. 1-184) and agreed tha t  the Judge 
might, hear the evidence, find the facts, make his conclusions of law 
and enter judgment. 

I n  addition to  those above recited, the Judge found the following 
facts: 

"5. Tha t  prior to and afher the marriage of Helen Mr. Schelper to 
John B. Smith, i t  was the intention of those two parties that  John 
B. Smith should make provision  to create an estate by the entirety 
or otherwise secure to Helen W. Smith one-half of his interest in 
his land. 

"6. That  Minnie M. Smith, the widow of B. F. Smith, had since 
the death of her husband and prior t o  the marriage of John B. Smith 
and Helen W. Schelper maintained and looked aft~er the land involved 
in this controversy; (and after .the marriage of John B. Smith and 
Helen W. Schelper, i t  was her intention tha t  John B. Smith should 
have his share of the lands held by himself and Minnie ?(.I. Smilth 
in severalty, and to that  end she and John B. Smith executed the 
deed referred to  in the fourth stipulation and the fifth stipulation 
for ithe purpose of effecting a division of their interest in the property, 
so that  each should hold his and her share in severalty.)" 

"10. Tha t  the execution of the deeds betlween J .  B. Smith and wife, 
Helen W. Smith, and Minnie M. Smith on September 15, 1949, was 
one simultaneous transaction, (and that  no consideration passed be- 
tween the parties other than their desire and intention to  own their 
respective shares in the land in severalty.) 

"11. That  in an action broughit by Helen W. Slnilth against J .  B. 
Smith, in which Helen W. Smith sought alimony, the defendant John 
Smith alleged that  the 7.14 acres of land had been conveyed to his 
wife and himself by the entireties. No other portion of the pleading 
and no other portion of the record in that  acltion was introduced in 
evidence." 
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Upon the stipulations and facts found, the court concluded as a 
matter of law: 

"1. That  the deeds executed by Minnie Smith and J. B. Smith and 
wife, Helen W. Smith, now Helen W. Schelper, dated September 14, 
1949, effeoted, brought about and produced a division between the 
then tenants in common and created no new estate in either of the 
parties in and to the land described in the respective deeds. 

"2. That  even though J. B. Smith intended t o  create an estate by 
the entirety as between himself and Helen W. Smith, he never execut- 
ed any instrument t o  put such intention into effect. 

"3. Th~at  the deed from Minnie M. Smilth t o  J. B. Smith and wife, 
Helen Smith, dated September 15, 1949, and recorded in Book 546, 
page 468, in the Gaston County Public Registry, does not creak an 
estate by the entirety in J. B. Smith and Helen Smith, and the plain- 
tiff is not now a tenant in common with J .  B. Smith and has not and 
does not own any inlterest in the l'anch described in said deed. 

"4. That  J .  B. Smith is not now estopped to claim title to the land 
described in the deed from Minnie M. Smith t o  J. B. Smith and wife, 
Helen W. Smith, which is referred t o  in the preceding paragraph." 

The plaintiff excepted to &he pontions of Findings of Fact 6 and 
10 which appear in parentheses, to the conclusions of law, and to the 
signing of the judgment. 

From judgment, decllaring that  plaintiff "has no interest" in the 
locus in quo,  plainitiff appealed and assigned error. 

Max L. Childers, Henry  I,. Fowler, Jr.,  and H u g h  W .  Johnston 
for plaintiff, appellant. 

Ernest  R. Warren  and Julius T .  Sandcrs for defendants ,  appellees. 

MOORE, J. Before reaching the main question involved, i t  is 
thought advisable to dispose of 'two preliminary matters. 

1. The plaintiff did not file a reply and did not plead as an estoppel 
the admission of the defendant John B. Smith in his answer in a 
former suit for alimony, lthat he and plaintiff owned the locus i n  quo  
as tenants by the entireties. 

"An estoppel is new matter and must generally he pleaded as a 
defense, and no advantage can be taken of i t  under a general denial; 
and this applies to estoppels by record or judgment, estoppels hv 
deed, and estoppels in pazs, o t  equitable estoppels. 'An estoppel which 
"shutteth a man's mouth to speak the truth" should be pleaded with 
certainty and particularity. The court should be able to see from 
the pleadings whah facts are relied upon to  work the estoppel.' When 
a p a ~ t y  has an opportunity to plead an estoppel, and omits to do so, 



674 IN T H E  SUPREME COURT. [249 

he waives the benefit of i t ;  . . . if the party seeking the benefit of the 
estoppel will not rely upon it, he will answer t o  the fact and again 
put i t  in issue, the estoppel, when offered in evidence to the jury, loses 
its conclusive characher, becomes mere evidence and like all other 
evidence mlay be repelled by opposite proof, . . ." McIntosh, North 
Carolina Practice and Procedure (Second Edition), Vol. 1, Sec. 1236 
(7) ,  pp. 673, 674. Miller v. Casualty C'o., 245 N.C. 526, 96 S.E. 2d 
860; Wilkins v. Suttles, 114 N.C. 550, 19 S.E. 606. 

2. The defendants alleged in their further answer the mere conclu- 
sion that  plaintiff's name was inserted in the deed from Minnie M.  
Smith "through error." Such allegation is insufficienlt t o  support a 
reformation of the deed for multual mistake of fact, for the mistake 
on one part and fraud on the ather, or for mistake of the draftsman. 

"The party asking for relief by reformation of a deed or written 
instrument, must allege and prove, first,, that  a material stipulation, 
as alleged, was agreed upon by the parties, t o  be incorporated in the 
deed or instrument as written, and second, that  such stipulation was 
omitted from &he deed or instrument as written, by mistake, either 
of both parties, or  of one party, induced by the fraud of the other, 
or by the mistake of the draftsman. Equity will give relief by ref- 
ormation only when a mistake has been made, and the deed or 
writhen instrument because of the mistake does not express the true 
intent of both parties. The mistake of one party to the decd, or in- 
strument, alone, not induced by the fraud of the other, affords no 
ground for relief by reformation." Crawford v. Willoughb?j, 192 ?T C. 
269, 271, 134 S.E. 494. 

"The answer must contain any new matter relied on by the dc- 
fendant as constituting an affirmative defense. G S. 1-135. Setting 
forth new matter as a defense is an affirmative pleading on the part 
of the defendant and the facts should be alleged with the same clear- 
ness and conciseness as in the complaint." Cohoon v. Swain, 216 N.C. 
317, 320, 5 S.E. 2d 1; McIntash, North Carolina Practice and Pro- 
cedure (Second Edition), Vol. 1, Sec. 1236, p. 668. 

The main question involved on this appeal is whether or not the 
plainitiff was a tenant in common with the defendants in the 7.14 
acre traot described in the petition a t  the time of the institution of 
lthe proceeding. Smith v. Smith, supra. 

If the deed from Minnie M.  Smith to J. B. Smith and wife, Helen 
W. Smith, vested in lthe grantees an estate by the entireties, the 
answer is that  she was a tenant in common a t  the time the proceed- 
ing was instituted. Plaintiff and John B. Smith were divorced 3 No- 
vember, 1955. "An absolute divorce destroys the unity of husband and 
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wife, and therefore converts an estate by the entirety into a tenancy 
in common." Davis v .  Bass, 188 N.C. 200, 207, 124 S.E. 566. 

I n  order to determine the intent and effect of the deed from Minnie 
M. Smith t o  John B. Smith and wife, Helen W. Smith, i t  must be 
considered in conjunction with the deed from John B. Smilth and wife, 
Helen W. Smith. These deeds together constitute a "simultaneous 
transac6ion." All instruments executed a t  tqhe same time and relating 
to  the same subjeot may be construed together in order t o  effectuate 
the intention. Sandlin v. Weaver,  240 N.C. 703, 83 S.E. 2d 806; 
Howell v. Howell, 29 N.C. 491. 

I n  construing a deed and determining the intention of the parties, 
ordinarily the intention must be gathered from the language of the deed 
ihelf when its terms are unambiguous. However, there are instances 
in which consideration should be given t o  the instruments made con- 
temporaneously therewith, the circumstances attending the execu- 
tion of the deed, and to the situation of (the parties a t  the time. ". . . 
i t  is an elementary rule of construction that  the intention of the 
parties shall prevail unless it  is in conflict with some unyielding canon 
of construcltion or settled rule of property, or is repugnant to the 
t e n s  of the grant. Such intention, as a general rule, must be sought 
in the iterms of the instrument; but if the words used leave the in- 
tention in doubt, resort may be had t o  hhe circumstances attending 
the execution of the instrument and the situation of the parties a t  
the time - the tendency of modern decisions being t o  treat all un- 
certainties in a conveyance as ambiguities to be explained by ascer- 
taining in the manner indicated the intention of the parties." Seawell 
v. Hall, 185 N.C. 80, 82, 116 S.E. 189. See also Monk v .  Kornegay, 
224 N.C. 194, 29 S.E. 2d 754. 

The practioal construction placed upon a written instrument by 
the parties ithereto before the controversy arose is ordinarily given 
great weight by the courts in arriving a t  the true meaning and In- 
tent of the language employed in the contract. Banks  v. Mineral Corp., 
202 N.C. 408, 163 S.E. 108. 

"A conveyance of land must be in writing and comply with certain 
formalities, and its principal funation is to evidence the transfer of 
a particular interest in land. . . . an agreement which contradicts ex- 
press provisions of the deed . . . which 'would change the essential 
nature' of a deed absolute, may not be shown." Stansbury, North 
Carolina Evidence, Sec. 255, pp. 512 and 514. The Parol Evidence 
Rule applies in litigation involving the construction of the nature 
and qualihy of estates conveyed by deed. Heaton v. Kilpatrick, 195 
N.C. 708, 143 S.E. 644; Flynt v .  Conrad, 61 N.C. 190. A conveyance 
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cannot be contradicted by a parol agreement, nor, in the absence of 
proof of fraud, mistake, or undue influence, can a deed solemnly ex- 
ecuted and proven be set aside by parol testimony. Walters v. Walters, 
172 N.C. 328, 90 S.E. 304; Mfg. Co. v. Mfg. Co., 161 N.C. 430, 77 
S.E. 233. "It is well-nigh axiomatic that no verbal agreement between 
the parties 40 a written contract, made before or a t  the time of the 
execution of such contract, is admissible to vary its terms or to con- 
tradict its provisions. (Citing authorities) As against the recollection 
of the parties, whose memories may fail them, the written word a.bides. 
(Citing authority) The rule undoubtedly makes for the sanctity and 
security of contracts." Insurance Co. v .  Morehead, 209 N.C. 174, 175, 
183 S.E. 606, and ortses there cited. 

"Where facts are found by the court, if supported by competent 
evidence, such findings are as conclusive as the verdict of a jury." 
(Emphasis ours) Goldsboro v. R.R., 246 N.C. 101, 97 S.E. 2d 486. 
In  the instant case, the declaration of the parties after the controversy 
arose and their testimony as to their inten~tions with respect to the 
effect of the deeds and the estates thereby created, may not be con- 
sidered in so far as such hend to contradict the plain provisions of 
the deeds themselves. The deeds, ,the circumstances attending the 
execution thereof, and the situation of the parties a t  the time are to 
be considered. 

The question of "consideration" is unimportant in this case. A 
close (blood relationship constitutes a good consideration for con- 
veyance of land. And a deed in proper form is good and will convey 
the land described therein without any consideration, except as against 
crediltors or innocent purchasers for value. Little v. Little. 205 N.C. 
1, 169 S.E. 799; Erum v .  Lynch, 185 N.C. 392, 125 S.E. 15; Howard 
I!. Tamer, 125 N.C. 107, 34 S.E. 229. 

The following facts are important in the decision of this case. Min- 
nie M. Smith and ,John B. Smith are mother and son. Prior to the 
execution of the deeds in question they were owners in fee and ten- 
ants in common of the tract of land of which the locus in quo was a 
part, and Minnie M. Smith had a dower right in the one-half undi- 
vided interest of John B. Smith. The deeds were made less than two 
months after the marriage of John B. Smith to the plaintiff. Minnie 
M. Smith had been in possession of the entire traclt of land prior to 
the execution of the deeds. John B. Smith and wife, Helen W. Smith, 
conveyed the entire tract of land to Minnie M. Smith. And thereupon 
Minnie M. Smith conveyed 7.14 acres thereof to John B. Smith and 
wife, Helen W. Smith. The deeds were dated, executed and filed for 
recordation simultaneously. The deed t o  Minnie M. Smith appears 
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first in the registry, and the deed t o  John B. Smith and wife, Helen 
W. Smith, follows immediately. 

Where a conveyance of land is made to a husband and wife, noth- 
ing else appearing, i t  creates an esleate by the entireties. Davis v. 
Bass, supra. 

But the defendants contend that  the deeds in question in this case 
were for the sole purpose of partitioning the tract of land owned by 
them as tenants in common, created no new title, and had the effect 
only of severing the unity of possession. 

This Court has consistently held .that where tenants in common 
divide the common land and by exchange of deeds allot t o  eaoh his 
or her share of the land, the deeds employed create no new title and 
serve only to  sever the unity of possession. And if any of such deeds 
names the tenant and his wife or the tenant and her husband as 
grantees, no estate by the entireties is thereby created, even if they 
are so named with the consent of the tenant. The grantees must be 
both jointly named and jointly entitled. Elledge v. Welch, 238 N.C. 
61, 76 S.E. 2d 340; Duckett v. Lyda, 223 N.C. 356, 26 S.E. 2d 918; 
Wood v. Wilder. 222 N.C. 622, 24 S.E. 2d 474; Burroughs v. Womble, 
205 N.C. 432, 171 S.E. 616; Croclcer v. Vann, 192 N.C. 422, 135 S.E. 
127; Garris v. Tripp, 192 N.C. 211, 134 S.E. 461; Speas v. Woodhouse, 
162 N.C. 66, 77 S.E. 1000; Sprinkle v. Spainhour, 149 N.C. 223, 62 
S E. 910; Harrzson v. Ray, 108 N.C. 215, 12 S.E. 993. I n  the instant 
case, if Minnie M. Smith and John B. Smith had exchanged deeds 
and each had conveyed to the other thereby a moiety of the land, the 
controlling principle would be clear. 

A partition deed assigns to the heir or co-tenant only what is al- 
ready his. He acquires no title t o  the land by such deed. He already 
has titlelby inheritanw from the ancestor or by the deed of conveyance 
t o  the tenants in common. The pantition deed merely fixes the boun- 
daries t o  his share that  he may hold it  in severalty. If the partition 
deed is made to cotenant and spouse, there is created no estate by the 
entireties. There is no unity of time and title, and the grantees are 
not jointly named and jointly entitled. "When coparceners mutually 
agree to, and do voluntarily, divide an estate held by them in com- 
mon, and assign to each his or her share therein, i t  is obvious that  
they convey nothing of their own to such coparcener, but merely 
designate the boundaries in severalty to that which was already his 
or her own by virtue of the joint deed, or by descent from the com- 
mon ancestor." Snyder v. Elliott (1902) 171 hlo. 362, 71 S.W. 826, 
132 A.L.R. 638. 

We should consider what is meant by the expression '(jointly en- 
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titled." It cannot be construed to  mean tha t  both the husband and 
wife had paid a substantial and valuable consideration for the con- 
veyance, nor tha t  both of them, jointly or individually, had some 
equity, right, title, interest, or estate in the land before the con- 
veyance was made. Where a husband owns land and conveys i t  to 
a third party (strawinan) who in turn conveys i t  bo said husband 
and his wife, suoh conveyance creates an estate by the entireties. 132 
A.L.R. 641 and cases there cited, and 173 A.L.R. 1219 and cases there 
cited. Indeed, this is the device customarily used in creating such 
an estate in land owned by one spouse, when i t  is desired that  i t  be 
held by the entireties. Coneyance to a trustee for the benefit of hus- 
band and wife creates an estate by the entireties. Akin v. Rank, 227 
N.C. 453, 42 S.E. 2d 518. I t  was held in Woolard v. Smith, 244 N.C. 
489, 94 S.E. 2d 466, tha t  a husband owning land may create an estate 
by the entireties by deeding the land to himself and wife. If one 
tenant in common conveys his share to another tenant in common 
and the wife of the other tenant in common, the grantees hold such 
share as tenants by the entireties. Morton v. Lumber Co., 154 N.C. 
278, 70 S.E. 467. I n  none of such cases is there a requirement that 
the wife pay consideration or that  she own some prc-existing right 
in or t o  the  land. 

"In its usual sense, to enti(t1e is to give a right or title." Black's 
Law Dictionary. It comes to this: Were the instruments in question 
capable, by their nature and under the circumstances existing a t  the 
time of their execution, of passing a new title or creating a new estate? 
The answer is yes. The deeds are silent with reference to  any partition 
of land; there is no indication of the relative values of the tract con- 
veyed and the tract retained by Minnie M. Smith. The deed to  Minnie 
M. Smith conveys 'the entire tract. At this point she is the sole owner 
in fee of the  entire tract. She could have conveyed title to  a part  or 
all of i t  to  anyone. The conveyance from her was accepted by John 
B. Smith as written, so far as the record is concerned, without ques- 
tion until this controversy arose. Minnie M .  Smith was in a position 
comparable t o  that  of the mother in Edwards 21. Butts, 245 N.C. 693, 
97 S.E. 26 101. She had title to  the land and conveyed it to John B. 
Smith and wife, Helen W. Smith, "Creating an Estate by the En- 
tirety." The plaintiff and John B. Smith were "both jointly named 
and jointly entitled." We find nothing in the circun~stances surround- 
in? the esecut~on of the deeds or in th~: situa,tion of the parties a t  
the time inconsistent with our conclusion that  it wa;: the intention 
of the parties to create an estate by the entireties in John B. Smith 
and wife, Helen W. Smith. The pertinent and competent facts hear- 
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ing upon the situation tend to support our conclusion as to  the in- 
tention of the parties. 

The authorities in other jurisdictions are not in accord. 
I n  Dixon v. Becker (1938), 134 Fla. 547, 184 So. 114, 132 A.L.R. 

640, there was an agreement to partition deceased's property between 
his only heirs, a son and daughter. The daughter conveyed her undi- 
vided half interest in a portion of the land to the son, and the son 
conveyed to the daughter and her husband the other portion of the 
land, in which the daughker already had an undivided half interest. 
The court held that  as to  t.he one-half undivided interest conveved 
by the son there was a tenancy by the entireties. The court, in kx- 
planation of iis decision said: ". . . the record shows ,hhat i t  was her 
intention to  take as much of the estat.e as she was in position to take 
as an estiate by the entireties." 

I n  Pou~ell v. Powell (1916), 267 Mo. 117, 183 S.W. 625, 132 A.L.R. 
639, decedent's heirs, to effect a partition of his land, executed deeds 
to his widow, who simultaneously executed deeds back t o  each heir 
for his or her share of the land. The deed, for a daughter's share, at, 
her direciion. was made to herself and husband. There were four 
heirs involved. The court held that  no estate by the entireties was 
created. The court said: "It is clear t,hat the mother . . . was selected 
as a mere conduit in their partitioning of the estate. . . . It is clear 
that the land conveyed to defendant and his wife was the portion of 
her father's estate coming to her and no more." 

I t  is clear in such cases that the courts look to the intention of the 
parties as disclosed by their situations a t  the time, the facts and 
circumstances surrounding the execution of the deeds and the facts 
to be drawn from the deeds them'selves. 

If the defendlant, John B. Smith, could convey to a third party 
and create an estate by ithe entireties by accepting a deed t o  himself 
and wife, from the third party, we see no reason why this third party 
could not be his mother In this case. She was vested with the entire 
title. She conveys what was clearly intended as an estate by the en- 
tireties. Under this deed the grantees were jointly named and jointly 
entitled and the unities of time and title 'appear. 

The plaintiff now owns a one-half undivided interest in fee in the 
locus in quo as a tenant in common with John B. Smith and is en- 
titled to  maintain her proceeding for partition. 

The legal status of the purported life estate of Minnie M. Smith 
in the house and lot is not before us. However, attention is called 
to the principles enunciated in the following cases: Burns v. Crurnp, 
245 N.C. 360, 95 S.E. 2d 906; Edwards v. Butler, 244 N.C. 205, 92 
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S.E. 2d 922; Hardison v. Lilley, 238 N.C. 300, 78 S.E. 2d 111; Whi t -  
son v. Barnett, 237 N.C. 483, 75 S.E. 2d 391; Jeffries v. Parker, 236 
N.C. 756, 73 S.E. 2d 783; Kennedy v. Kennedy, 236 N.C. 410, 72 
S.E. 26 869 ; Swaim v. Swaim, 235 N.C. 277, 69 S.E. 2d 534; Pilley v. 
Smith,  230 N.C. 62, 51 S.E. 2d 923; Artis v. Artis, 228 N.C. 754, 17 
S.E. 2d 228; MchTeill v. Blevins, 222 N.C. 170, 22 S.E. 2d 268. 

The judgment below is reversed and the cause is remanded for 
further proceedings in accordance with law and the decision in this 
case. 

Reversed and remanded. 

DURHAM LUMBER COMPANY, INC. v. WRENN-WILSOS 
CONSTRCCTION COMPANY. 

(Filed 18 March, 1959.) 

1. Contracts § 29- 

In  a n  action to recover the unpaid portion of the contract price for 
materials furnished, the defendant, under his denial of plaintiR's al- 
leged performance, may show, in diminution of plaintiff's recovery, the 
reasonable cost of supplying omissions, if any, and of remedying de- 
fects, if any ;  and, if such costs exceed the unpaid pontion of the con- 
tract price, the defendant may, by counterclaim, recover the amount 
of such excess. 

2. Trial 36- 
The court is required to submit such issues as  a re  necessary to settle 

the material controversies arising on the pleadings, including new mat- 
ter alleged in the answer, so that  the verdict will support a final judg- 
ment, but within this rule the form and number of the issues are  within 
the sound discretion of the trial court. 

3. Contracts § 25- 

In  this action by a subcontractor against the main contractor to re- 
cover the balance due on contract for materials, defendant set up as  a 
counterclaim s i r  items based on omissions and defects in the materials 
furnished by plaintiff. Held: Regardless of the form of the issues the 
burden was upon defendant to prove the items constituting his counter- 
claim, and therefore the refusal of the court to submit the single issue 
tendered by defendant as  to the amount due on the counterclaim, and 
the submission of separate issues as  to the amount due plaintiff on the 
contract and the amounts due defendant on each of the items compris- 
ing the counterclaim, will not be held for error. 
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4. Evidence 8 fJ- 
The burden of proving a counterclailu alleged in the answer is upon 

defendant. 

5. Contracts 12- 

Where the obligations of the parties to a contract a re  espressed in 
clear and unambiguous language, they are  deterniinable as  questions of 
law, but when the matter relates to defects and omissions on the part 
of plaintiff in furnishing the materials specifled by the contract, and 
there is conflicting evidence as  to whether the materials furnished actual- 
ly met the specifications, the question is properly submitted to the jury. 

In  plaintiff's action to recover the balance of the contract price for 
materials furnished, where the contract is clear that  plaintiff, a s  a mat- 
ter of law, was not required to furnish certain items under the terms 
of the agreement, defendant cannot be prejudiced by the submission of 
issues relating thereto and the flnding by the jury thereon in favor of 
plaintiff. 

7. Same- 
Oonduct of the parties giving practical interpretation of their agree- 

ment will be considered by the courts when called upon to construe the 
contract. 

8. Contracts $ 29- 
Where the evidence is susceptible to the construction that plaintiff, 

in furnishing glazed sash, was not under contractual duty to paint same 
for the protection of the putty, that the sash was rejected by the archi- 
tect because the putty had dried out and cracked because of want of 
protective pain't, but that the defect was the result of defendant con- 
tractor's failure to paint and corer up the putty within a reasonable 
time after the glazed sash was exposed to the elements, the questlon of 
whether the pustty cracked because of faulty materials or n70rlmanship 
provided by plaintiff or because of defendant's neglect, is for the de- 
termination of the jury. 

APPEAL by defendant from McKinnon, J., July-August Civil- 
Criminal Term, 1958, of DURHAX, docketed and argued as No. 667 
at  Fall Term, 1958. 

Civil action, involving plaintiff's action and defendant's counter- 
claim, growing out of rt written contract between plaintiff (subcon- 
tractor) and defendant (general contractor), whereby plaintiff agreed 
to furnish to defendant certain building materials for use in the con- 
struction of the Commerce Building, North Carolina College, Dur- 
ham, N. C. 

Pl'aintiff, alleging performance, instituted this action to  recovcs 
an unpaid balance of $3,123.45 on contract price. 
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Defendant, answering, denied "as @hall be more fully set forth in 
the further answer, defense and counterclaim," that  plainrtiff had per- 
formed its contract obligations. 

Defendlank alleged, "AS A FURTHER ANSWER, DEFENSE AND 
COUNTERCLAIM," that, by reason of plaintiff's failure to perform 
its contract in respect of six specific items, defendant was required 
to perform plainkiff's obligations wikh reference thereto; and, on 
account thereof, defendant was entitled Ito recover as damages a 
tobal of 83,774.48, "back charges" for said six items. Defendant al- 
leged that the "back charges" exceeded by $651.45 the unpaid balance 
on the contract price and that i t  was en~titled to recover $651.45 as 
damages on accounit of plaintiff's said breach of contract. 

Plaintiff, by reply, denied that i t  had failed to  perform its contract 
obligations in respect of said six epecific items. 

These documents comprised the written contract: 
1. A proposal (letter) d'ated March 27, 1954, from pllaintiff ito de- 

fendant, wherein plaintiff stated: 
"We propose to furnish all doors, weatherstrip window units, gslble 

frames, aluminum window screens, mbestos board for canopy, wood 
door frames as noted, wood railing, wood door bucks, telephone count- 
er and booth, treating window frames with woodlife, handrail, bulle- 
tin and chalk trim, shelving, bookshelves, display cases, storage 
shelves, transoms, chair rail, for the gun1 of $17,565.00. 

"Exceptions: 
"Hardware, oatwalk, wood medges, metal of any kind, or anything 

else not oonsidered millwork. 
"Note: If alternate for finishing lauditorium used add $905.00." 
2. A purchase order dated June 16, 1954, from defendant to plain- 

tiff, accepted by plaintiff under date of August 5, 1954, which pro- 
vided: 

"PLEASE ENTER OUR ORDER FOR T H E  FOLLOWING: 
"Ship to  Wrenn-Wilson Consltrucition Company 
Destination-Durham, N. C. 
Care of-Commerce Building, North Carolina College 
On or Befor+As Required 
F. 0. B. 
Via 

"INVOICE I N  DUPLICATE 
"Furnish all millwork, screens and weatherstripped window 
units for the Commerce Building, North Oarolina College, in 
strict acoordance with plans and specifications as prepared by 
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H. Raymond Weeks, Inc., and in accordance with your proposal 
of March 27, 1954, modified verbally on June 16, 1954, for the 
lump sum of-$18,350.00. 
"This order covers Alternates A, B and C as they may apply to 
your work; and further includes the fiiting and weatherstripping 
of sash units and the furnishing of screens. W e  do not install 
screens! 
"No sales tax is applicable to this job according to the 1919 Rev- 
enue Act, Chapter 105. 
"You are to furnish us certificates showing proper coverage of 
Workmen's Compensation, Public Liability, and Property Dam- 
age insurance. 
"Your relations to us will be in every way the same as our re- 
lations t o  the Architect and t'he Owner." 

3. The "Contract Documents for Building Construction and ,4p- 
purtenant Work. General. Commerce Building, North Carolina Col- 
lege a t  Durham, Durham, North Carolina." These voluminous doc11- 
ments define the general contraotor's obligations in respect of the 
construction of said Commerce Building. 

At itrial, the controversy related solely to  said six specific items. As 
indicated below, a separate issue was submitted as to  each of these 
items. 

Both plaintiff and defendant offered evidence in support of their 
respective contentions. 

At the conclusion of the evidence, the court approved and submitted 
the seven issues set out below, to  which defendant excepted. 

Defendant also excepted to the court's refusal to  approve and sub- 
mit the one issue tendered by defendant, to wit: "What amount, ~f 
any, is the defendant entitled t o  recover from the plaintiff upon ~ t s  
counterclaim?" 

The jury's verdict was as follows: 
"1. I n  what amount, if any, is the defendant indebted to the plain- 

tiff under the contract: Answer: $3,123.45. 2. I n  what amount, if 
any, is the plaintiff indebted to the defendant by reason of putting 
vent grills in doors and having to make openings larger to fit grills? 
Answer: None. 3. I n  what amount, if any, is the plaintiff indebted to  
the defendant by reason of furnishing and applying cork at displav 
cases? Answer: $243.87. 4. In  what amount, if any, is the plaintiff 
indebted to  (the defendant by reason of furnishing, fitting, hinging and 
putting pulls and catches on access doors to display cases? Answer: 
None. 5 .  In  what amount, if any, is the plaintiff indebted to the de- 
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fendan$$ by reason of priming of sash? Answer: None. 6. I n  what 
amount, if any, is the plaintiff indebted to  the defendant by reason 
of reglaaing rejected wood sash glazing? Answer: None. 7. In  what 
amount, if any, is the plaintiff indebted t o  the defendant by reason 
of furnishing m d  plaoing rubber bumpers on d m s ?  Answer: None." 

Thereupon, the court adjudged that  plaintiff have and recover of 
defendant the sum of $2,879.58 and that defendant pay the costs. 

Defendant excepted and appealed. 

Bryant, Lipton, Strayhorn & Brvant for plaintiff, appellee. 
E. C. Brooks, Jr., and Eugene C. Brooks, III, for defendant, ap- 

pellant. 

BOBBITT, J. Where a building contract is substaintially, but not 
exactly, performed, the amount recoverable by the contractor de- 
pends upon the nature of the defects or omissions. "Where the de- 
fects or omissions are of such a character as to be capable of being 
remedied, the proper rule for measuring bhe amount recoverable by 
the contractor is the contra& price less the reasonable cost of remedy- 
ing the defects or omissions so as to make the building conform to 
the contraot." Annotations: 134 Am. St. Rep. 678, 684; 23 A.L.R. 
143.5, 1436; 38 A.L.R. 1383; 65 A.L.R. 1297, 1698. 

In  an action 'h recover the unpaid portion of the contract price, 
the defendant, under his denial of plaintiff's alleged performance, 
may show, in diminution of pbaintiff's recovery, the reasonable cost 
of supplying omissicm~s, if any, and of remedying defeob, if any;  and, 
if such costs exceed the unpaid portion of the contract price, the de- 
fendant may, by counterclaim, recover the amount of such excess. 
Howie v.  Rea, 70 N.C. 559; Moss v .  Knitting Mills, 190 N.C. 644, 
130 S.E. 635; Mason v .  Andrews, 192 N.C. 135, 133 S.E. 402. 

While under certain circumstances quantum meruit mlay be the 
measure of recovery, Poe v. Town of Brevard, 174 N.C. 710, 94 S.E. 
420, "when i t  is said that  in cases of this character the plaintiff may 
recover on a quantum meruit or valebaf, nothing more is intended 
than that he may recover whatever he may be entitled to, not exceed- 
ing the price fixed by the special contract." Annotation: 134 Am. St. 
Rep. 678, 686. 

The general rule stated above is applicable here. Everything re- 
quired to be done under the contract has been fully performed. If 
plaintiff breached its contract in respect of omissions or defects, de- 
fendant has supplied the omissions and has remedied the defects. 
The controversy turns on whether it  had the right to  do so for the 



N.C. j SPRING TERM,  1959. 685 

account of plaintiff. If so, defendant is entitled to  "back charge" (de- 
fendant's expression) all reasonable amounts expended for such pur- 
pose. 

The agreed caise on appeal states: "The contract price between the 
plaintiff and the defendant, including certain extras, amounted to  
$19,103.08. The defendant paid t o  said plaintiff or received credit 
for all of said sum of money with the exception of $3,123.45." (Note: 
The record discloses that  plaintiff has given defendant full credit 
for plaintiff's failure to comply with the contract in respect of eer- 
tain i t e m  not involved in this controversy.) 

Xothing else appearing, plaintiff was entitled to recover $3,123.45; 
but, under its (controverted) allegations, defendant was required to  
pay $3,774.48 t o  supply omissions and to  remedy defects caused by 
plaintiff's failure to perform its contract obligations. 

Defendant's assignments of error are based on exceptions to the 
issues and to  the court's instructions as t o  burden of proof and other 
features. 

G.S. 1-200 requires that the court submit such issues as are neces- 
sary to settle the material controversies arising on the pleadings, in- 
cluding new matter alleged in the answer, so tha t  the answers there- 
to will support a final judgment. Coulbourn v. Armstrong, 243 N.C. 
663. 91 S.E. 2d 912, and cases cited. "Ordinarily the form and nurn- 
ber of the issues in the trial of a civil action are left to  the sound 
discretion of the judge and a party cannot complain because a par- 
ticular issue was not submitted to the jury in the  form tendered by 
him." Griffin v. Insurance Co., 225 N.C. 684, 36 S.E. 2d 225; O'Rriant 
v. O'Briant, 239 N.C. 101, 79 S.E. 2d 252, and cases cited. 

Whether, considering the pleadings land the agreed facts, the first 
issue was necessary, need not be decided. Suffice t o  say, the submis- 
sion of the first issue and the court's instructions thei,eon do not dis- 
close prejudicial error; for the court made i t  quite plain tha t  the is- 
sues were interrelated and that  the respeotive rights of the parties in 
relation to the six controve~ted items would be determined, as was 
done, by the jury's answers to the subsequent issues. 

An answer to the single issue tendered by defendant would have 
determined what amount, if any, defendant was entitled to recover 
fmm plaintiff an its alleged counterclaim for $651.45. The burden of 
proving its counterclain~ was on defendant. Wells v. Clayton, 236 
N.C. 102, 72 S.E. 2d 16. If this single issuc had been submitted, dc- 
[fendant, to  be entitled Ito an answer in its favor, would have been re- 
quired to show tha t  plaintiff had breached its contract in respect of 
one or more of said six specific items and that  the reasonable cost of 
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supplying the omissions and of remedying the defects exceeded 
$3,123.45. The mere fact that  the court, in its discretion, submiltted 
a separate issue as to each of the six specific items in controversy 
would seem insufficient to affect the burden of proof; for these six 
issues, considered together, prese~ted for determination the identical 
questions that would have been presented if the issue tendered by 
defendmt had been submitted. 

Here we need not determine the rule applicable if defendant had 
alleged the six ocm;tsove&d items solely as a defense, that is, in dim- 
inu6im of the mount, plaintiff was entitled to recover. The issues 
submitted (except the first) arise on the allegations of defendant's 
"FURTHER ANSWER, DEFENSE AND COUNTERCLAIM" and 
plaintiff's reply thereto. The six controverted items are not alleged 
eolely as a defense but are alleged as ithe basis for a recovery by de- 
fendant from plaintiff. Certainly the burden of proof is not divisible 
so that it would rest on plaintiff up to $3,123.45 and on defendant 
for any amount in excess of $3,123.45. Under the pleadings and ad- 
mitted facts, when defendanit eleoted to  allege and fo  prosecute its 
oounterclaim on the #basis of bhe six controverted items, i t  thereby 
asumed the burden of proof with reference thereto for all purposes. 
Compare Ice Co. v. Construction Co., 194 N.C. 407, 139 S.E. 771. 

In  considering the court's instruotions relalting to issues 2-7, in- 
clusive, these facts are noted: 

1. As b h  issues 2, 3, 4, 5 and 7, the court placed the burden of proof 
on defendmt. As to issue 6, the court's instructions as to burden of 
proof will be discussed below. 

2. The items involved in issues 2, 3, 4, 5 and 7 relate to alleged 
omissions. The item involved in issue 6 relates to alleged defective 
performance. 

3. The third issue was answered in defendant's favor for the full 
amount ($243.87) alleged. The judgment gives defendant full credit 
therefor. 

Unquestionably, as defendant contends, when the terms of a writ- 
ten contract are explicit, the legal obligations of the respective parties 
are determinable as questions of law. Howland v. Stztzer, 240 N.C. 
689, 696, 84 S.E. 2d 167, and cases cited. The general rule, well estab- 
lished, is thus summarized in Wallace v. Bellamy, 199 N.C. 759, 763, 
155 S.E. 856, as iollowe: "In the interpretation of contracts the gen- 
eral rule is that  a court will not resort to construction where the in- 
tent of the parties is expressed in clear and unambiguous language; 
but if the terms are equivocal or ambiguous ithe jury may in proper 
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cases determine the meaning of the words in which the agreement is 
expressed." 

The application of this general rule depends upon the facts of each 
case. For the reasons indicahed below, ithe count did not err in failing 
to construe the contract in defendant's favor as a matter of law. 

Defendant emphasizes this sentence in its purchase order of June 
16, 1954: "Your relations to us will be in every way the same ais our 
relations to the  Arch~tect and &he Owner." We do not think this sen- 
tence may be reasonably construed as imposing upon plaintiff the obli- 
gation to do more than to  furnish in accordance with the architect's 
plans and specifications the  particular items covered by irts writtell 
wntract with defendant. 

As to the second iswe, we find nothing in the written contract or 
elsewhere obligating plaintiff to  furnish hhe (metal) grills. If i t  be 
conceded that  the evidence was sufficient to  supper% a finding that  the 
openings for the grills as provided by plaintiff did not comply with 
the plans and specifications, certainly the evidence did not require 
such finding. 

As to the seventh issue, we find nothing in the conitract or elsewhere 
obligat~ng plaintiff to furnish and place rubber bumpers on doors, 
nor do we find any evidence that  the  doors as provided by plaintiff 
were not in accordance wlth the plans and specificakions. 

As to  the fourth issue, plaintiff's proposal of March 27, 1954, re- 
ferred to in the purchase order of June 16, 1954, specifically excepts 
from plaintiff's obligations: "Hardware, catwalk, wood wedges, m d a l  
of any kind, or anything else not considered millwork." The fact 
that defendant was obligated t o  furnish the items involved in this 
issue is besids the point. Plaintiff was obligated to  furnish only those 
itcins embraced in its contract with defendant; and, as indicated, 
these items fall within the specific exceptions. 

As to the fifth issue, these facts are noted: Plaintiff was obligated 
to  furnish the window sash. Admititedly, this obligakd plaintiff to 
place the glass in bhe sash and to  pu t  putty on the glass to  hold i t  
t o  the sash, an operation known as glazmg. The controversy is whether 
plairut~ff n.as ohligated to  prime the sash, that  is, put on a first c w ~ t  
of painh. Defendant relies on this provision of the general contract: 
"Sabh shall be p rmed  and glazcd at the factory." (Our italics) Ad- 
mittedly, the priming was to be done and was done a t  plaintiff's 
place of business. H o ~ e v e r ,  it mas not done by plaintiff; and plain- 
tiff insists tha t  i t  had no obligation to prime (paint) hhe sash. Plain- 
t ~ f f  cites a provision of the general conkract, under "PAINTING AND 
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FINISHIKG," which provides: "The following items will be primed 
by manufacturer: . . ." (Sash are  not included.) 

Plainitiff's evidence tends to show that  i t  is in the lumber business, 
that  no painting is done by it. Conflicking evidence was offered as to 
the general custom relating to '$he priming of sash by the manufacturer 
thereof. McAden v .  Craig, 222 N.C. 497, 500, 24 S.E. 2d 1. 

The evidence tends to show that  the work proceeded as follows: 
After plaintiff had manufactured and inspected the sash, defendant 
was notified. Defendant arranged for rmd sent painters t o  plaintiff'? 
place of business. Plaintiff made room for these painters to  paint 
the sash a t  its place of business. When t,he painters finished their work 
the sash were then gllazed by plaintiff and inspected. Thereafter the 
smh  were delivered to the job. 

We find nothing in the record to indicate that  defendant contem- 
plated making a "back charge" for its cost~s in having the primins 
done, or for any of the items involved in the issues discussed above, 
prior to its letter to plahtiff of Sepltemher 30, 1955, when i t  advised 
plaintiff that the architect had rejected "the wood sash glazing," 
the controverted item involved in the sixth issue. 

As to  all controverted items except that  involved in the sixth issue, 
the evi,dence tends strongly t o  support the view $hat the parties, by 
their conduct, interpreted the contract in accordance with plaintiff's 
present contentions. Hughes v. Long, 212 N.C. 236, 238, 193 S.E. 27; 
Trust Co. v. Processing Co., 242 N.C. 370, 379, 88 S.E. 2d 233, and 
cases cited. 

Having reached the conclusion ithat defendant has failed to  show 
prejudicial error in respect of any of the issues discussed above, we 
direct ahtention now to the sixth issue. Defendant alleged that  it 
had been required to pay $2,956.20 to have the rejected wood sash 
reglazed. Indeed, both in resped of amount and otherwise the princi- 
pal controversy relates to  the sixth issue. 

Defendant offered evidence to  the effect that the architeot, by his 
letter of September 26, 1955, to  defmdanlt, rejected the window sash 
and required that  the sash he reglazed; and that the reglazing was 
done by the Pritchard Glass Company at a cost to  defendant of 
$2,956.20. 

Ikfendant offered evidence to the effect that, when rejected, the 
putty had cracked and in places had fallen out; that water seeped 
behind the glass and wet the wood, thereby causing the wood to es- 
pand; and that this pushed the putty off and caused further deteriora- 
tion. 

Thr contract did not require "back bedding," that  is, putty on the 
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inside as well as on the outside of the glass. The glazing compound 
used by plaintiff was approved by the architect. An employee of 
Pritchard Glass Company, witness for defendhant, testified that the 
put~ty compound used by plaintiff "wm just as good as what we used 
in reglazing the s a h . "  

A witness for defendant testified: "I have an opinion satisfactory 
to myself, upon my inspechion of the windows, tha t  the glazing com- 
pound bad dried up, and the oils had all evaporated from it. As a re- 
sult of that,  the water seeped through the windows into the inside of 
the building." Another witness for defendant testified: "Heat from the 
weather will draw the oils out of putty, and once the oil is drawn 
out of putty, the putty tends to become dry and brittle." A witness 
for plaintiff testified: "Putty should be painted over and covered 
up within ten to  thirty days after installation, dependent upon the 
lteniperature of the air outside. In  my opinion the cause of the putty 
having no oil in it came entirely froin the exposure to the element., 
to the heat, that is, it had been out there too long without any cov- 
ering over i t w i t h o u  t any protection." 

Mr. 0. 2. Wrenn, Jr., defendant's president and treasurer, testified: 
"It would sound reasonable that  the windows were delivered as early 
in 1955 as February and March. At  the time are wrote the Durham 
Lumber Company on September 30, 1955 the windows had not had 
an  outside coat of paint put over the putty.'' 

The crucial question involved in the sixth issue was whether t!ie 
putty cracked and became defective because of faulty materials or 
workmnnship provided by plaintiff or by defendant's negligent fail- 
ure ,to paint over and cover up the putty within a reasonable t i n ~ e  
aftcr the g!azed sash was exposed to the elements. Upon conflicting 
evidence, this question was for jury determination. Consideration of 
the charge on the sixth issue does not disclose prejudicial error. 

It is noteworthy that the court, baaring upon the sixtli issue, in- 
3tructed the jury as follows: "On that issue the burden is on the 
plaintiff to  satisfy you by the greater weight of the evidence that it 
did perform its obligation in respect to the glazing and furnishing and 
making these nindows, and tha t  i t  did perform its contract in that 
Irespect." If the jury failed to so find, so the court instructed the jury, 
but found that plaintiff's default caused damage to  defendant, thcn 
the jury's answer would be an amount equal to the reasonable cost 
of remedying the damage caused by plamtiff's default. In  view of 
what is stated above in respect of the burden of proof, these imtruc- 
tions mere not unfavorable to defendant. 

It would s e n e  no useful purpose to discuss in further detail dc- 
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fendant's numerous assignments of error. Each has been carefully 
considered. Upon consideration of the whole case, we find no error 
prejudicial to defendant. 

No error. 

LELIA J. POPE, WIDOW OF JAME1S LEONIDAS POPE, SR., DECEASED. Ex-  
PLOYEE, v. A. N. GOODSON, EMPLOYER. AND UNITED STATES E71DELITT 
& GUARANTY CO., CARRIER. 

(Filed 18 March, 1939.) 

1. Master and  Servant 5 40- 
Injury or death caused by lightning may be colnpensable as arising 

out of the employment when the circunistances incident to the employ- 
ment subject the employee to a greater hazard or risk than that to 
which he  would otherwise have been exposed or to which tlie public 
in  general is exposed. 

2. Same- 
Only those injuries by accident which arise out of and in the course 

of the employment a re  compensable under our Workmen's Compensa- 
tion Act, and it  is required that the injury be traceable to the employ- 
ment a s  a contributing proximate cause. 

3. Same- 
Whether an injury by accident arises out of the einploylnent is n 

mised question of law and of fact. 

4. Master and  Servant Ij 51: Evidence Ij 43- 
Where the hearing commissioner inquires into the qualification and 

competency of a witness presented a s  an espert in regard to lightning, 
his ruling that  the witness is qualified as  an expert mill not be dis- 
turbed, there being nothing to show abuse of discretion. 

5. Evidence § 51- 
Where there is evidence that deceased was standing near a window 

and also that  he was leaning with his left shoulder against the window 
casing, wearing wet elothing, when lightning cnnw down tlie post or stud, 
the fact that  hypothetical questions aslretl a lightning espert \yere predi- 
cated upon deceased's standing near the window, rather than against the 
casing, will not be held prejudicial. 

6. Master and Servant Ij 40- Evidence held sufficient t o  support con- 
clusion t h a t  t h e  incidents of employnlent exposed t h e  employee to  
the  r isk of lightning greater  than t h a t  of persons in general. 

Evidence tending to show that a carpenter was caught in a storm 
while working, that he and other employees on the job went to a nearby 
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house under construction by the same employer to get out of the rain. 
that  the house was practically complete, but that the electrical con- 
nections had not been made, and that  the carpenter, while standing 
near a window in wet clothes, wearing a carpenter's nail apron with 
nails therein, a bolt of lightning struck the roof, ran clown the post or 
stud of the window, struck the carpenter about his waistline and ran 
down his leg to the floor, killing him, that all damage to the clothes 
and marlis on the body were from the waist down, that the nail apron 
was Bnocked off, a hole burned in it, and a majority of the nails in it 
fused, is held suficient to support the conclusion that  the circun~stances 
of the carpenter's employment peculiarly exposed him to the risk of 
injury from lightning greater than that of others in the comniunitp, 
and to sustain an award of compensation. 

APPEAL by defendants from Bone, J., No~eniber  Criminal Term 
1958 of NEW HANOVER. 

Proceeding under Workmen's Compensation -4ct to determine lia- 
bility of defendants to widow, the sole dependent of James L. Pope, 
Sr., deceased employee of A. N. Goodson, heard a t  a criminal term 
by consent. 

I n  addition to the jurisdictional determinations, based upon a 
stipulation of the panties, the operative findings of fact and conclu- 
sions of law of the Hearing Commissioner, affirmed by the Full In- 
dustrial Commission, and by the Superior Court Judge, follow: 

On the morning of 15 August 1957 James L. Pope, Sr., a carpenter, 
was employed by A. N. Goodson, and was engaged with a fellow em- 
ployee in nailing ceiling joists on a garage in the Town of Carolina 
Beach. Pope was wearing regular work clothes, and had tied around 
his waist a carpenter's cloth nail apron holding some #16 common 
naiis and some #8 cut nails he was using in his work. \T7hile he was 
working, i t  began ,to rain, and hi's clothes became wet. As lt con- 
tinued to rain, Pope and his fellow employees went into a house adja- 
cent to the garage, which was under construction by his employer 
from an officersJ barracks brought from Fort Fisher, North Carolina. 
The house was a one-story, frame building without a chimney, 50 
feet long, 25 feet wide, and 14 feet high from the ground to the out- 
side plate. The house was covered, the flooring was in it, but the 
ceiling had not been put in, and the electrical connections had not 
been made. The windows had been installed. The doors were hoarded 
UP. 

The other employees went to the back of the house, and sat down. 
Pope wearing his carpenter's nail apron walked to a window a t  the 
front of the house, and with his left side against the window casing 
was balking to his employer. After Pope had been in such position 
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about three or four minutes, a bolt of lightning struck the roof of 
the house immediately above his head. Iit knocked a hole in the roof 
six inches in diameter, then ran down the post against which Pope 
was leaning adjacent to the window, left the post, struck him about 
his waistline, and continued down his left leg to  iths floor, killing him. 

The bolt of lightndng burst Pope's left pants leg from the waist 
t o  the knees, knocked his left shoe from his foot, and his carpenter's 
nail apron six feet from hie body, and burned a hole in the nail apron 
one and one-half inches in diameter. The nails in the nail apron were 
burned. His clothing above his waist was not damaged. The only 
marks on Pope's body were a hlalf-inch cut on the inside of the hair- 
line of his head on the right side coming down through his eyebro37 
and a severe burn on his left big toe. 

"The deceased was exposed t o  a greater hazard from lightning 
on the occasion complained of than that  to which the public gcnerally 
was exposed; thlat he sustained an injury by accident arising out of 
and in the oourse of his employmenlt on August 15, 1957, resulting 
in his death." 

Upon the faats found and conclusions reached, the Industrial Com- 
mimssion awarded compensation, and this was affirmed on appeal to  
the Superior Court. From this latter ruling, the defendants appeal, 
assigning error. 

J .  H .  Ferguson j o ~  plaintiff, appellee. 
H o g z ~ e  & Hogzre and R. I,. Savage for defendants ,  appellants. 

PARKER, J. The question for decision is whether the record per- 
mits the inference that  $he death of Pope resulted from an injury 
by accident which arose out of and in #the course of his employment. 
An affirmative answer would uphlold thc judgment below; a negative 
rcsponsc would reverse it. 

The gcnerally rccognized rule is that  where the injured employee is 
by reason of his employment peculiarly or specially exposed to risk 
of injury from lightning-that is, one greater than other persons in 
the community,-death or injury resulting from this source usually 
is compensable as an injury by accidenh arising out and in the course 
of the employment. Fields v. Plumbing Co., 224 N.C. 841, 32 S.E. 
2d 623; 99 C.J.S., Workmen's Compensation, Section 252; 58 Am. 
Jur., Workmen's Compensation, Section 260; Annotations: 13 A.L.R. 
977; 40 A.L.R. 401; 46 A.L.R. 1218; 53 A.L.R. 1084; 83 A.L.R. 235. 
The numerous cases cited in these Anndations from A.L.R. shorn 
that  when we come to the question of if and when an accidental in- 
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jury or death due to a true A& of God in the form of a bolt of light- 
ning (Bennett  v. R.R., 245 N.C. 261, 96 S.E. 2d 31-petition for 
certiorari to  the United States Supreme Court denied 13 May 1957, 
353 U.S. 958, 1 L. Ed. 2d 909) arises "out of" the employment we 
meet with a diversity of judicial opinion expressed by the courts of 
the land. A part of the apparent conflict, however, may be explained 
by the varying circumstances and facts of the cases. 

I n  Netherton v .  Lightning Delivery Co. (1927), 32 Ariz. 350, 258 
P. 306, practically all the cases dealing with injuries from lightning 
up to that  time are collected, and the rule is laid down by the Court 
as follows: "When the workman b y  reason of his employment, is more 
exposed to injury by lightning than are others in the same locality 
and not so engaged, the injury may be said to  arise out of the em- 
ployment; when, however, i t  appears that nothing in the nature oi 
rhc cinployment has exposed him to any more danger than that shar- 
ed in common by the general community, the injury does not arise 
out of the employment and is not compensable." 

I n  Fields v .  Plumbing Co., supra, our Court has said: "The test 
is whether the employment subjeots the workman to  a greaker hazard 
or risk than that  t o  which he otherwise would be exposed." 

Our Workmen's Compensation Act does not contemplate compen- 
sation for every injury an employee may receive during the time of 
his en~ployment, but only ithose by accident arising out and in the 
course of his employment. This Court said in Bryan v .  T. A. Loving 
Co., 222 N.C. 724, 24 S.E. 2d 751, that:  "Where an injury cannot 
fairly be traced bo Uie employment as a contributing proximate cause, 
or comes from a hazard to which the workman would have bcen 
equally exposed apart from the cmployrnent or from a hazard com- 
mon to uthcrs, it does not arise out of the employment. . . . The causa- 
tivc danger must be peculiar to  the work and not common to tht 
neighborhood." 

.Vebraska Seed Co. v. Ind. Com., 206 Wis. 199, 239 N.W. 432, was 
an action by plaintiffs to review an award by the Industrial Com- 
mission to Lena Andrews, as conlpensation for rthe death of Fred 
Anderson. Fred Anderson was in the employ of the Nebraska Seed 
Company. On the day of his death, and while his day's work wa? 
not yet completed, he, with others similarly employed, sought shelter 
for himself and team from a thunderstorm in ,a building about 40 
rods from where they were working. The building stood on an elevs- 
tion slightly higher khan the surrounding ground. Anderson was killed 
by lightning shortly afiter getting his team and himself into the build- 
ing; a t  the same time two other men and eight horses were killed. 
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The Industrial Commission held tha t  a t  the time of Anderson's death 
he was performing services growing out of and incidental to  his em- 
ployment; that  lightning is more apt to strike a t  higher elevations, 
such as the building into which Anderson took his team for shelter, 
and concluded that the death of Anderson resulted because of hazard 
substantially increased by his employment, and that  his widow is en- 
titled to the benefit provided for in the Workmen's Cornpenslaition 
Law. I n  affirming the judgment of the Circuit Court, the Supreme 
Court of Wisconsin said: "The building into which he entered was 
so situated, and its height above the surrounding surface was such, 
EM (to increase the danger from lightning. It all resulted in an unusual 
risk, of such an accident, incidental to  the employment. The evidence 
sust~ains the findings and warrants the conclusion tha t  the death of 
Anderson resulted from a hazard substantially increased by reason 
of his employment, and i t  follows the judgment must be affirmed." 

I n  Buhrkuhl v. F. T.  O'Dell Const. Co., 232 Mo. App. 967, 95 S.W. 
2d 843, an employee on a road construction job wm directed by a 
foreman, together with co-employees, to  unhitch horses and seek 
shelter from a storm. They took refuge in a barn taller than other 
buildings on the farm which, during progress of work, was regarded 
as a kind of headquarters. While in the barn, with horses and men 
wet from the rain, a bolt of lightning struck the barn killing Thomas 
Buhrkuhl and six of the horses. It was held that a barn taller than 
other buildings on isolated farm was more likely to be struck by light- 
ning than ordinary objects in vicinity, and that  the evidence was 
sufficient ,to sustain a finding that  the employment brought about ex- 
cessive exposure to lightning, and hence arose out of employment 
within the meaning of the compensation act. 

I n  Consolidated Pipe Line Co. v. Mahon, 152 Okla. 72, 3 P. 2d 
844, a pipeliner, while in the discharge of his duties, took refuge, with 
some of his associates, from a rainstorm in an old, dilapidated, frame 
house with a floor. The windows and d m s  were removed. I t  looked 
like no one had lived in i t  for quite a while. He  intended to resume 
work afher the storm. There wais a piece of tin back of him. There 
was a wire fence on three sides, and rtbout 25 feet away from the 
!louse. While in the house he was struck and injured by lightning. 
The Industrial Commission awarded him compensation. The Okla- 
homa Supreme Court, in an elaborate opinion analyzing many cases 
of injury and death by lightning in clonnection with Workmen's Com- 
pensation Ads,  upheld the award. 

Andrew v. Failsworth Industnal Society, Ltd., (1904), 2 K. B. 32, 
90 L. T. 611, 73 L. J. K. B. N. S. 511, 68 J. P. 409, has been cited 
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extensively. The deceased, a bricklayer, was killed by lightning whi!e 
working on a scaffolding a t  a height of about 23 feet from the ground. 
His position was held to have involved more than usual risk, be- 
cause of the  height of the scaffolding, and presumably i k  wet condi- 
tion. The finding thah the injury larose out of the employment was sus- 
tained on appeal. Truck Ins. Exchange v. Ind. Accident Com'n., 77 
Cal. hpp .  2d 461, 175 P. 2d 884, had substantially similar facts, a 
carpenter working on a wet roof, and a compensation award was up- 
held. 

In  Fort Pierce Growers Ass'n v. Storey, 158 Fla.  192, 29 So. 205, 
it was held tha t  death of employee by lightning when he sought shelt- 
er under tarpaulin provided by employer, which was suspended be- 
tween trees higher than surrounding growth, thereby increasing hazard 
of injury by lightning, resulted from a compemable accident aris- 
ing out of and in the course of his employment. 

In  Bauer's C m ,  314 Mass. 4, 49 N.E. 2d 118, an employee's clothes 
beaame wet during a rainstorm, while he was performing his duties 
He  went to  employer's building on top of exposed hill where he stayed 
to  change his clothes. While standing close to  an iron bed and near 
to electric lighk and electric wiring, he was injured when lightning 
destroyed lights and electrical apparatus in building. The Supreme 
.Judicial Court of Massachusetts reversed a decree of the Superior 
Court, and ordered a decree for the employee, holding t h a t  the  em- 
ployee sustained an injury arising out of and in the course of em- 
ployment. The Court closed its opinion with these words: "We think 
tha t  i t  could have been found, without expert evidence, tha t  a per- 
eon in wet clothes, standing close t o  an iron bed and near to  an elec- 
tric light and electric wiring, in a building on the top of an exposed 
hill, was in a posirtion of unusual danger from lightning." 

In  Chiulla D e  Lucn v. Board of Park  Com'rs., 94 Conn. 7, 107 A. 
611, i t  was held that  thwe was a personal injury arising out of and 
in the course of employment, where one employed to  rake leaves in 
a park took shelter, during a thunderstorm of considerable violence, 
under a near-by tree, which was struck by lightning, and the work- 
man killed. The Court said: "Obtaining shelter from a violent storm 
in order that  he might be able to resume work when the storm was 
over was not only necessary to the preservation of the deceased's 
health, and perhaps his life, but was incident to  the  deceased's work, 
and was  an a d  promoting the business of the  master." 

The defendanhs rely on Fuqua v. Department of Highways, 292 
Ky. 783, 168 S.W. 2d 39, and Deckurd v. Trustees of Indiana Unz- 
verszty, 92 Ind. App. 192, 172 N.E. 547. I n  both cases there was no 
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evidence which would show that  the risk of being struck by lightning 
was increased by reason of the employment. There is such evidence 
in the instant case. As to the Deckard case, see E. I. du Pont de Ne- 
mows Co. v .  Lilly, 226 Ind. 267, 79 N.E. 2d 387-a case which sup- 
ports our position, and distinguishes the Deckard case, as we have. 

I n  Larson's Workmen's Compensation Law, Vol. I, pp. 52-54, may 
be found a list of cases holding that  the evidence was sufficient t o  
show a special lightning hazard. 

It would render this opinion unduly long were we to take up each 
case relating to injury or death due to lightning in Workmen's Com- 
pensation cases, and narrate its facts with the ruling of the court 
thereon, when all such information is readily obtainable from the 
sources to which we have called attention. There exists conflict jn 
the opinions. But  i t  would seem that  the great majority of the courta 
have reached the conclusion that  the workman is entitled to compen- 
sation for injuries produced by lightning in all cases where he was 
subjeded to a danger from lightning greater than were the other 
people in the neighborhood; that  is, Was the danger t o  which he was 
subjected one which was incident to the employment, or was i t  one 
to  which other people, the public generally, in that neighborhood, were 
subjected? 

Whether an injury by accident arose out of the employment is a 
mixed question of l,aw and fact. Horn v. Furniture Co., 245 N.C. 173, 
95 S.E. 2d 521; Poteete v. Pyrophyllite, 240 N.C. 561, 82 S.E. 2d 698. 

The evidence shows these facte: On the morning of 15 August 1957, 
Pope, a carpenter, and an employee of A. N. Goodson, was engaged 
with a fellow employee in nailing ceiling joists over a garage. He  
had hied around his waist a carpenter's nail apron containing soine 
16 penny nails and a few 8 penny nails he was using in his work. The 
16 penny nails were made from iron and about 3% inches long. I t  
began t o  rain. Godson  told Pope and the employee working with him, 
('there is no use to  stay up there and get wet, work on the inside, we 
can do i t  later." Pope and other co-employees on the job went into 
a near-by house under construction by Goodson. This house was 
m f e d ,  was enclosed wiith weatherboard, and was floored. The brick- 
work had not been done, and no chimney had been built. The elec- 
trical connections to the house had not been made. The windows were 
installed, and had panes and sashes in them. The door was nailed up. 
Goodson testified Pope's clothes were wet, when he came down from 
the top of the garage. Pope was wearing his nail apron, when he en- 
tercd the house. L. J. Hilburn testified that  Pope was standing near 
a window when the lightning struck the house. A. N. Goodson testi- 
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fied Pope was standing neax a closed window that  had the panes in 
it, when the lightning atruck. J .  H. Warick testified Pope was on the 
left side of the windom- leaning up against the window casing when 
lightning struck. Goodson was telling Pope what he wanted him to 
do. A bolt of lightning hit the house, knocking a hole through the 
roof slbourt six inches in diameter. Goodson and Pope fell-Goodson 
w~as injured ,and Pope was killed. The window jamb down to the 
bottom of lthe window was eplit. 

The top of Pope's pants was blown out from the waist to the knee. 
His left koe was burned. There was no damage to his clothes above 
the waistline. His lefh shoe was knocked off his fmt, and his left sock 
was burning. His nail apron was knocked off, i t  had a hole burned 
in it, and a majority of the nails in it  were fused. 

R. L d d  Ooble, a funeral director and embalmer, testified that 
after Pope's body was embalmed, dark streaks appeared, which ap- 
pear on every body that has had electrical current go through it. 
These streakls never appear prior .to embalming. The streaks on Pope's 
body were all below the naval area. I n  Coble's opinion the burn on 
Pope's left toe showed the lightning came out of tha t  toe. 

Defendants assign as error lthe refusal of the judge to sustain their 
assignment of error to the refusal of the Industrial Commission to 
sustain their assignment, of error to the ruling of the Hearing Com- 
missioner that  Jerry A. Jones, Jr.  was qualified as an expert witness 
to testify a*s to the effeot lightning might have and its behavior. The 
qualifications and competency of this witness were fully inquired into 
by the Hearing Commissioner. There was substantial competent evi- 
dence to support the ruling of the Hearing Commissioner, and there 
is no showing that  he abused his discretion in holding that  he was an 
expert witness. This assignment of error is overruled. In Re Humphrey, 
236 N.C. 142. 71 S.E. 2d 915. and the cases there cited. 

Jones itestiked with.mt objeotion that all metals and water are 
oonductors of electricity. I n  respame 60 a hypothetical question Jones 
testified in substance that  if Pope was standing near a window in a 
house struck by lightning and was wearing wet clothing, thlat, in his 
opinion, would have caused him to be more susceptible to  a blow of 
lightning. In response to another hypothetical question Jones testi- 
fied if Pope was srtanding near a window in a house struck by light- 
ning and wcaring a nail apron around his waist containing nhails that,  
in his opinion, the metal played an important part, because lightning 
seeks the path of least resistance, therefore, thc metal being the near- 
s t  path of least resistance caused the lightning to go through to the 
ground. Then he was asked a hypothetical question based upon facts 
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in evidence as t o  whether he had an opinion as to  what caused the 
lighitning t o  strike Pope. He  replied: "The charge in the earth was 
aht~acted by the charge from rthe cloud above, and ilt just s o  happen- 
ed to come down a t  (the exact point that the building wm placed, 
striking the building. After i t  isitruck the building it followed )the path 
of least resistance to  the ground, Mr. Pope being in the line, in the 
path. It went through him to the pound mainly because of the metal 
in the nail bag that  he had and the facit that  he was wet." 

Defendants assign as error ithe refusal of the judge t o  susltain their 
objections t o  the hypothetical questions, for ithe sole reamn that  each 
of the hypothetioal questiom used as one of iLs premises that Pope 
was standing near a window when ithe lightning struck the house, and 
"that all the evidence in lthe case ahows th'at lthe deceawd was lean- 
ing with his left shoulder against the window jamb and that  ithe 
lightning came down the very post or  stud again& which he waa 
leaning. Learned counsel have overlooked the Itestimony of L. J. Hil- 
burn and A. N. Goodson, wiltnesses for claimant, both of whom testi- 
fied Pope was standing near the window when ithe bolt of lightning 
struck. Goodson also testified Pope was standing with his left shoulder 
up against the window or right approximately against it. These as- 
signments of error are overruled. 

The evidence shows ithat Pope, when killed by lightning, by reason 
of his employmenk had on wet clothes, and had tied around his waist 
a nail apron containing nails, and that  these circumtances, inci- 
dental tio his employment, peculiarly exposed him to risk of injury 
from lightning greater than that  of other persons in the community. 
Such being the case his deabh is compensaible under our Workmen's 
Compenlsation Act as an injury by accident arising out of and in the 
oourse of his employment. 

The evidence is sufficient to  support the award. 
All of the defendants' assignmenbs of error are overruled. The judg- 

ment below is 
Affirmed. 
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FREDERIC MARCH HARVELL v. EDWARD SCHEIDT, COMMISSIONER 
OF THE DEPARTMENT O F  MOTOR VEHICLES FOR THE STATE O F  S~RTII  
CAROLIXA. 

(Filed IS March, 1959.) 

1. Constitutional Law § i- 

While the General Assembly may delegate power to find facts or de- 
termine the existence or nonexistence of a factual situation on which 
the operation of a  la^^ is made to depend or an agency of government 
is  to come into existence, the General .4ssembly may not delegate to 'an 
agency authority to apply or withhold the applica~tion of the law in its 
absolute or unguided discretion. 

2. Automobiles § 1- 

A license to operate a motor vehicle is a privilege in the nature of 
a right of lvhich the licensee may not be depr i~ed  save in the mannei 
and upon conditions prescribed by a valid statute. 

3. Same- 
The revocation or suspension of a driver's license is no part of the 

punishment for the violation of traffic laws, but is solely to protect the 
public and to impress the offender with the necessity for obedience to the 
traffic laws, not only for the safety of the public but also for his own 
safety as  well. 

4. Automobiles § 3: Constitutional Law 5 i- 
G.S. 20-16 ( a )  (5 )  conltains no fised standard or guide for the De- 

partment of Motor Vehicles in determining whether or not a driver is 
a n  habitual violator of the traffic laws, but leaves it  solely in the dis- 
cretion of the Department to determine when a driver is an habitual 
violator, and therefore the statute is an unconstitutional grant of Irgis- 
Iative power. 

APPEAL by petitioner from Mallard, J., 2 May Regular Criminal 
Term 1958 of WAKE. 

The respondent issued an order suspending petitioner's driver's 
liceme, pursuant to the provisions of G.S. 20-16 ( a )  (51, for a period 
of six months, from 7 December 1957 to  7 June 1958, based on records 
of the Department of hlotor Vehicles indioating tha t  the  petitioner 
ihad been conv~cted of the following offenses: " (1)  April 4, 1952, fail- 
ure to stop for a stop sign. (2) July 26, 1953, failing to stop for a stop 
sign. ( 3 )  April 12, 1936, speeding in excess of 55 n1.p.h. (4) March 
14, 1937, speed~ng in excess of 70 m.p.h (plea of nolo contendere). 
(5) September 9, 1957, improper passing. (6) October 31, 1957, fail- 
ure to yield the right of way." 

At the request of the petitioner, a hearing upon the suspension 
order was held a t  the Department of Moltor Vehicles (hereinafter 
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called Department) on 16 December 1957 and as a rwult thereof 
the order of suspension was upheld but revisled lto cover the period 
from 16 Deoember 1957 to 17 Mlarch 1958, the licentse not having 
been surrendered t o  the Department a t  the time of %he hearing. 

The petitioner appealed \to the Superior Court, purauant to the 
provisions of G.S. 20-25, wntending t11a.t the acts of the respondent 
were arbitrary and unfounded in law. The petitioner did not sur- 
render his driver's license unhil 31 December 1957. 

The petitioner, having perfected his appeal in the Superior Court, 
moved the court to require the return of his driver's license pending 
the disposition of the appeal. The court granted the request and 
pointed out that  the suspension as fixed by the Department would 
(end a t  least 60 dayis before the appeal could be heard in the Supreme 
Count. The oount by consent of the petitioner and the respondent en- 
tered an order, dated 13 January 1958, directing that  'the petitioner's 
license be returned to him pending final adjudioation of the appeal. 

This cause was heard on its merits, on the pleadings, and on facts 
stipulated by the parties. Among the stipulated faclts pertinent to 
this appeal, in addition 60 those hereinabove set out, me the following: 

Neither the respondent, Edward Scheidt, nor the Department, has 
adopted or promulgated any wriltrten rules and regulations designed 
to enforce or administer G.S. 20-16 (a )  ( 5 ) ,  but, lthe Director of the 
Driver License Division of the Depantment hlas esbablislhed a set of 
certain criteria for considering traffic vialation~s of record and evaluat- 
ing such violations for the purpose of administering G.S. 20-16 (a )  
(5) ; (that said list of criteria has been furnished and is used by case- 
reviewing officers, hearing officers and the Direcltor of the Driver 
License Division; that  the list of traffic offenses and the evaluation 
numbers according to the gravity and seriousness of the offenses is 
as  follows: 

"6. Speeding over 55 AIPH 
6. Reckless driving 
5. Violation resulting in accident 
5. Passing stopped school bus 
4. Failure to yield right of way 
4. Passing a t  crwt of hill, passing a t  intersection, pas~ing on 

curves, improper passing 
3. Driving on wrong side of road 
3. Failure to  stop for stop sign or signal 
3. Speeding in restrioted zone 
2. Failure to  give proper signal 
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2. Foilon-ing too closcly 
3. Improper turns 
2. Driving too closely 
2. Improper lights. brakes, steering, etc. 
1. All othw violations 
1. Non-moving violations creating a dangerous condition (over- 

time parking, or losding zone violation not included) 
2. Any accident." 

I n  addition to  the above cri,teria, the Director of the Driver License 
Division has funther estalblished an additional set of criteria to be 
considered in the suspensi'on of a dTiverls license, pursuant to the pro- 
visions of G.S. 20-16 ( a )  ( 5 ) ,  as follows: 

"1-'4ge 
2-Driving Experience 
3-Examination Scores 
&Driving Record 

a-No. & frequency of violations 
b-KO. & frequency of convictions 
c-Type of violation 

5-Accidrnto 
a-Time cPr type of accident 
b-Experience 
c-Fault 

6-Attitude." 

The court below held that the  defendant had been convicted of 
tlte traffic violations on the dates indicated hereinabove, and based 
on such violations the r o u t  found as a fact "that the petitioner is an 
habitual violator of the traffic laws of the State and that  the order 
of suspension issued by the Departmenit of Motor Vehicles should be 
af3rmed." Judgment was ent.ered accordingly, and the petitioner ap- 
peals, assigning error. 

Attorney (;enera1 Seawell, Assistant Attorney General Pullen for 
Department o f  Motor Vehicles. 

Charles If. Daniel for petitioner. 

DENNY, J. The question presented for determination on this ap- 
peal is whother or not the authorilty granted to the Colnmissioner of 
Motor Vehicles by the General Assembly in G.S. 20-16 ( a )  (5) to  
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revoke the petitioner's driver's liceme constitultes an unconstiltutionnal 
delegation of legislative power. 

G.S. 20-16 ( a )  provides: "The Department shall have authority 
t o  suspend the liceme of any openator or chauffeur without preliminary 
hearing upon a showing by its records or other satisfactory evidence 
tliat thc licenwc: ' * " (5) Is  an habitual violator of the traffic laws 
* + * l ,  

I t  appears from the record that  during a period of five years, six 
months, and twenty-seven days, the petitioner was convicted six 
times of various offenses in violation of the traffic laws, as herein- 
ahove set out. During this period the petitioner accumulated twenty- 
sis points under the point system set up by the Director of the Driver 
1,icrnsc Division of the Department. I t  further appears by stipula- 
tion that neither the Commissioner nor the Departmenit has adopted 
or promulgated any written rules and ~egullations designed to enforce 
or adininister G.S. 20-16 ( a )  ( 5 ) .  

Moreover, under the point system used by the Director of the 
Driver License Division of the Department there is nothing to indi- 
cate how many points a driver must accumulate or over what period 
of tiinc he must accum~la~te them, before he is deemed an habitual 
violator of the traffic laws. Therefore, ilt mu& be conceded that neither 
under the point system presently used by the Depaitmsnt but not 
adopted by it, nor under the statute G.S. 20-16 (a )  ( 5 ) ,  is there any 
fixed standard or guide to which the Department must conform in 
order to d~termine when a driver is an habitual violaitor of the traffic 
laws. Thc Department is given the authority t~o suepend a driver's 
license without a preliminary hearing, upon a showing by its records 
or other satisfactory evidencc thalt the licensee is an habitual violator 
of the traffic laws, but the number and character of such violations 
of thc traffic laws and the period of time during which such violations 
may have occurred, upon which the Depahment may base its finding, 
are left soley to  the discretion of the Department. 

In  the case of Coastal Highway v. Turnpike Authority, 237 N.C. 
52, 74 S.E. 2d 310, this Clourt, speaking through Johnson, J. ,  said: 
"Herc we pausc to note the distinction generally recognized between 
a delegation of the power to make a law, which necessarily includes 
a discretion as to what it shall he, and thc conferring of authority or 
discretion as t o  its execution. The  first may not be done, whereas 
the lattw, if adequak guiding standards are laid down, is permis- 
sible under centain circunwtances. 11 ,4n1. ,Tur., Constiltutional Law. 
Sec. 234. See also Pue v. Hood, Comr. of Banks, 222 N.C. 310, 22 
9. E. 2d 896. 
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"As to this, i t  may be conceded that the line of demarkation be- 
tween those essentially legislative functions which must be exercised 
by the Legislature itself, and those of an admini-traiive nature, or 
involving mere details, which may be conferred upon another body 
or administrative agency, is s~ometimes vague and difficult to define 
or discern. Provision Company v. Daves, (190 K.C. 7 )  supra. 

"Nevertheless, the legislative body must deolare the policy of the 
law, fix lcgal principles which are to  control in given cases, and pro- 
vide adequate standards for the guidance of the administrative body 
or officer empowered to execute (the law. This principle is implicit 
in the general rule prohibiting the delegation of legislative pourerl 
and is affirmed by numerous authoribntive decisions of this Court. 
Motsinger v. Perryman, (218 N.C. 15) supra; Provision Company v. 
Daves, supra; S. v. Harris, 216 N.C. 746, 6 S.E. 2d 854; S. v. Curtis, 
(230 N.C. 169 supra. See also Annotation, 79 L. Ed. 474, 487. 

"In sh'ort, while rthe Legisllature may delegate the pourer to find 
faots or determine the exishence or nonexistence of a factual situahion 
or ooncdikion on which the operation of a law is made t o  depend, or 
another agency of the government is to  oome insto existence, i t  can- 
not vest in a subordinake (agency the power to  apply or withhold the 
application of the law in irts absolute or unguided discretion, 11 Am. 
Jur., Constitutional Law, Sec. 234." 60 C.J.S., Motor Vehicles, sec- 
ltion 160, page 489. 

In South Carolina Highway Department v. Harbin, 226 S.C. 585, 
86 S.E. 243 466, the Department had set up a p h t  system without 
specific legislative authoriity and had adopted the practice that when 
the total of violaltion paints charged against a driver reached a mini- 
mum of ten, the driver was interviewed by a member of the highway 
patrol for the purpose of determining whether the offender's license 
to drive should be suspended or whether it appeared from the cir- 
cumstances he should be given andher  chance. If permi)tted to re- 
tain his license aflter the interview, any additional violation com- 
mitted by him was deemed suffioient for #an immediate suspension 
of his license. The statuke involved was Section 46-172 of the 1952 
Code of South Carolina, which read in pertinent part s s  follows: 
"For cause satisfactory to the Department it  may suspend, cancel 
or revoke the driver's license of any person for a period of not more 
than one year." 

The Supreme Court of South Carolina held the above statute was 
an unconstitutional delegation of legislative power. The Court said: 
I ( * * *  in the grant of this authority, there its no standard except the 
p e m a l  judgment of the administrative officers of the Department." 
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The Court further held that  the Department was without authority 
to adopt a Point Sysltern 

In the caise of Thompson v. Smith, 155 Va. 367, 154 S.E, 579, 71 
A.L.R. 604, the Supreme Court of Appeals held invalid an ordinance 
of the City of Lynchburg which, after providing for mandatory sus- 
pension of licenses for certain oauses, authorized the Chief of Police 
"to revoke the permilt of any driver who, in his opinion, becomes un- 
fit to drive an automobile on [the streets of the city, * * * . " The Court 
said: "That portion of the ordinance here in question which authorizes 
the Chief of Police 'to revoke the permilt of any driver who, in his 
opinion, becomes unfit to drive an automobile on the s t reds of t.he 
city,' fails t o  declare the policy of the barn and fix the legal principles 
which are to control the discretion of the Chief of Police in the rev- 
ocation of licenses what constitutes unfitness to drive an automobile 
on the streets of the city; and is void beclause it delegates powers 
ewentially legislative to an administrative officer." See Eastwood v. 
Wyoming Highu'ny Department, 76 Wyo. 247, 301P 2d 818. Cf. Strrr- 
gill v. Beard (Ky. ) ,  :303 S.W. 2d 908 and Ross v. MncDuf ,  309 N.Y. 
56, 127 N.E. 2d 806. 

In B i ~ t k r  v. Commonwealth, 189 Va. 411, 53 S.E. 2d 152, the Court 
considered the constiltutionality of Section 2154(a19) of the Virginia 
Code, Supp. 1948, which reads in pertinent pant as fallows: "Upon 
any rcasonablc ground appearing in the records of the Division, the 
Commissioner may, when he deems ilt necessary for the safety of the 
public on the highways of the State, and after notice and hearing as 
hereinbeforc provided, suspend or revoke for a period not to exceed 
five years * * the operator's or chauffeur's license of any person 
who is a violator of the provisions of the Motor Vehicle Code, as 
amended * *." 

Butler's license had been suspended pursuant to  the above s tatut .~.  
He appealed to the Circuit Court where the case was submitted to  
a jury and the jury was inst~ueted as follows: '(If you believe from 
a preponderance of the evidence that  James T .  Butler is an habitual 
violator of the provisions of the Mator Vehicle Code or Motor Vehicle 
Laws, then you should find for the Con~monwealth." The jury re- 
turned a verdict upholding the order of suspension made by the Com- 
missioner. 

The Attorney General insisted that i f  the rccords of the office of 
the Motor Vehicles Commissioner revealed t11a.t the appellant is an 
habitual violator of any of the provisions of the motor vehicle laws, 
this is all that  is necessary to support th11 ackion of ithe Coininisaioncr 
in any case. The Court said: "Wc cannot agrec that this is true. In  
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the firat place, there is no standard to  determine what constitutes an 
'habitual violator' of such laws, nor does the Attorney General's con- 
tention make it necessary that the particular provisions of law habit- 
ually vialated (are of such a nature that  their violation will jeopardize 
the safety of the public on the highways, or ithat similar violations 
in the past have actually had such a result. For instance, a m o t o ~  
vehicle owner might habitually park his oar longer than the time al- 
lowed by law. Such violations, howeve?., could hardly be said ordi- 
narily Ito impair tihe safety of the highways. The argument also 
leaves out of considerrution the question of the duration of the sus- 
pension and whether the time fixed by the Commissioner is reason- 
ably necessary to acaompllsh the legislative purpose." The Court held 
the staturte valid and poin~ted out five conbrols or limitations upon 
rthe power of the Commissioner, which must be observed in connection 
with the suspension or revocation of an operator's license pursuant 
thereto. 

The Oourt further pointed out, however, that  while the instruction 
given the jury was erroneous, the statute contemplated that the trial 
mu& should hear .the matter withoult la jury. The verdict below was 
reversed and remanded to the end that  the trial court should hear 
the matter only on such evidence 9is reladed to the question whether 
it, was necessary '(for the safety of the public on lthe highways" rto 
revoke the operator's license. Lamb v. Clark, 199 Va. 374, 99 S.E. 
2d 597. 

There seems to be serious differenaes of opinion as to the authority 
of a motor vehicle department to set up a point, system without express 
legislative (authority. Some of the courts hold that  if such a system 
is to be used i t  must be set up by ithe Legisl~ature. South Carolina 
Highway Department v. Harbin, supra. For contra opinion see Stza- 
gill v. Beard, supra. 

I n  Floridla, the drivers' lilcense statute pmvides for the suspemion 
of an operator's licenee if rthe licensee: "11s an habihual violator of khe 
traffic ]saws by virtue of hlaving been wnviclted of five traffic laws 
(excluding parking metsr fines) ,within an eighteen months period; 

suqpension period to be nine months; provided further, that, 
any operator or chauffeur who shall have been wnvicrted of more than 
eight traffic law violations (excluding parking meter fines) within a 
thee  year period shall have his licenee revoked f'or nat less than one 
year by the department * * *." Section 322.27 (d) Volume I, Florida 
Stahutes of 1957. 

A point system has heen established by legislative action in Ne- 
braska, Section 39-7, 128; and how the point system shall be applied 
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is wt forth in Section 39-7,129, Revilsed Statutes of Nebraska, 1957 
Oum. Supp. Dzwfee v. Ress, 163 Neb. 768, 81 N.W. 2d 148. 

In this jurisdiction, a license to  operate a motor vehicle is a privi- 
lege in $he nahure of a right of which &he licensee may not be deprived 
csave in the manner and upon conditiom prescribed by a valid statute. 
In re Wright, 228 K.C. 584, 46 S.E. 2d 696. 

It irs well to  keep in mind that the suspension or revocation of a 
driver's license is no part of the punishment for the violiabion or vio- 
liartiom of traffic laws. It will be deemed that the oourt or courts in 
which rthe licensee wais convicted, mehed out the #appropriate punish- 
ment under the facts and circumsrtances of each case. The purpose of 
the icjuspmsion or revocation of a driver's license is to protech lthe 
public and not to punish the licen~aee. However, the suspension or rev- 
ocation of a driver's license should serve to  impress such offender 
wi'th the necessity for obedience to the ltraffic laws and regulations, 
mot only fo- the safety of the public but for his own safety as well. 

I n  light of the authodies cited herein, in our opinion, G.S. 20-16 
(a)  (5) does not contain any fixed &andlard or guide de which the De- 
pantment must conform in order to determine whether or not a driver 
is an habitual violator of the traffic laws. But, on the contrary, the 
stsitute leaves it to  the (sole discretion of the Commissioner of the De- 
pmtmenh to determine when a driver is an habitual violator of such 
l am.  This we hold to be an unwnstitutional grant of legislative 
power. 

The judgment of the court below is 
Reversed. 

LULA MAYE SK1PPE.R v. A. B. CHEATHAM AND MARY V. CHEATHAM, 
T/B/A SAUNDERS DRUG STORE. 

(Filed 18 March, 1959.) 

1. Negligence 8 41- 

The proprietors of a store are not insurers of the safety of their 
customers. 

mere  is no inference of negligence, nor does the doctrine of re8 ipea 
loquitlrr apply to a fall hy a patron on the premises of a store. 

3. same-- 
The duty of proprietors of a store is to exercise ordinary care to keep 
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the premises in a reasonably safe condition for  the use of customere 
and ,to warn them of hidden dangers o r  unsafe conditions known to 
rbhe proprietors o r  ascertainable by them through reasonable supervision 
o r  inspection. 

Negligence P 16- 
Negligence and proximate cause a r e  legal conclusions from the facts, 

and therefore the complaint in an action to recover for negligent injury 
must allege particular facts sufficient to support these conclusions, and 
mere averments that  the conditions constituted a "dangerous trap," or 
were hazardous, a re  ineffectual a s  mere legal conclusions. 

Pleadings 8 1- 
A demurrer admits the facts alleged, but not the legal conclusions of 

the pleader. 

Negligence 5 41- Complaint held insufficient t o  s ta te  cause of action 
to recover fo r  fall  of customer o n  s tore premises. 

Allegations to the effect that  plaintiff customer tripped and fell when 
her foot caught under scales maintained by defendants a t  the entrance 
of their store, that the entmnce sloped and that  the front part of the 
scales had been raised in order to make them level, and that  the front 
pavt of the scales extended almwt to the sidewalk, with further allega- 
tion that  defendants knew or should have known that  a multitude of 
people would be passing from time to time and that  the condition creat- 
ed a dangerous hazard, are held, in lthe absence of any allegation that 
on the occasion in question plaintiff's ability to see the scales was ob- 
structed or  impaired, etc., insufficient to state a cause of action for 
negligence. 

Negligence 5 16: Pleadings U) M- 
Where a complaint, in a n  action to recover for negligent injury, is 

defective in failing to allege sufficient facts to  support the legal conclu- 
sion of negligence, the cause should not be dismissed upon demurrer 
but plaintiff should be al lo~*ed to move for leave to amend, G.S. 1-131, 
since i t  is only when the allegations affirmlatively disclose a defective 
cause of action that  the action should be dismissed upon demurrer. 

Negligence 5 16- 
I n  a n  action to recover for  negligent injury, demurrer on the ground 

of contributory negligence may be allowed only if the facts alleged in 
the  complaint affirmatively show contributory negligence as  a matter 
of law, and  i t  is not required that  the pleading allege facts sufficient 
t o  negative contributory negligence. 

APPEAL by plaintiff from Bone, J., September Civil Term, 1958, of 
NEW HANOVER. 

P m n a l  injury action, heard below on demurrer t o  complaint. 
Phainltiff's allegaticms may be summ~arized as follows: 
A drugstore, operated by defendank, is looated on the east side 

of Front Street, Wilmington, K. C. Pl~aintiff, a customer, entered this 



708 I N  T H E  SUPREME COURT. [249 

&ole on January 18, 1957, ab4ut 10:OO a.m. She had a prescription 
fillcd and paid defendants theref'or. She was to take the prescribed 
rnedioine t o  her &her. 

Pltaintiff's sister, by automobile, had h u g h i t  plaintiff to rthe store. 
The sister was to wait for plaintiff and hake her to $heir mother. 

Plaintiff left the &ore and wsls walking in a westerly d i redim tow- 
ard ithe sidewalk when suddenly her foot was caught under a set of 
penny soales and she wae hurled to the inclined tile enhance to de- 
fendants' store and to the sidewalk. As she left the &re, she was 
''looking for her sietm." She "spied her ~ister waiting for her in the 
automobile, parked on the east side of Front Street near this Saunders 
Front, Street Drug Store," and was "headed in thah direction" when 
"her foot hookect" under said scales. 

Defendants had placed .the scales on their property rtt a point al- 
m& touching the sidewalk and derived an income "from the weigh- 
ing charges when the s a l e s  were used by .the public generally and by 
the defendants' customers." 

On account of her fall, proximately caused by the negligence of de- 
fendants, plaintiff suffwed painful, serious and permanent injuries. 

Plaintiff alleged hhah "in so placing rthe weighing scales as to  make 
them a hasard t o  the general public land rthis plaintiff in particular 
SB a business invite," defendants were negligent in that: 

"a. Because of the slope of the enrtrmce and exit from the side- 
walk on the east side of Front h t  tho toe inbrior of the store of 
Saunders Drug Store, the &and of the scales wm so arranged, in or- 
der to be level, that the a f k  or mar p ~ ~ o n  of the ~ tan 'd  was flush 
with the eatrance walkway but hhe forepart of %he stand of the scales 
was raised an inch or more, resulrting in la dangerous trap for the public 
generally snd those using the &ore on bueinm. 

"b. . . . the scales were placed  by ithe defendmb iart a spot almost 
contiguous with the public sidewalk on the e a t  side of Front Sltreet 
where rthe defendants knew OT should have known .that oftentimes 
ithere would be a multitude of people coming rand going on the side- 
walk and coming and going in and out of rtheir drugsrtore, temporarily 
olbsouring the vision of persona wing rthe &re and customers of the 
&re, as well as o t h m ,  thereby creating la hazardous and dangerous 
condition on their premitm. (Our italios) 

"c. . . . the dangerous placement of the wales . . . had existed for a 
long time Ito the knowledge of ithe defend& who did nathing to cor- 
reot or remedy the d'tngerous condiltion thereby ma ted ,  when bhey 
knew or orhould have known that ~ u o h  B madiiticm was likely to muse 
injuries to the g e n e 1  public md in m i c u l a r  ito the defendant.$ cus- 
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toniers and business inviltees wing the defendants' Front Street Drug 
Store. 

Defendank demurred on the ground that the faoh alleged by plain- 
tiff (1) are not sufficient to constitute a cause of action 'against de- 
fendtank fox aationabl'e negligence, and (2) laffirrniatively disclose con- 
tributory negligence as a matter of law. 

The judgment fof Judge Bone mstslinled the demurrer and dismissed 
the action. 

Plainhiff excepted and appealed. 

Aaron Goldberg and Rountree & Clark for plaintiff, appellant. 
Poisson, Canrpbell & Marshall for defendants, appellees. 

BOBBITT, J. Are t h e  fiaots alleged, coxwidered in the light most 
favorable to plaintiff, suffioiem2, to suppwt findings (1) that  defendan& 
were negligent in m a i n l ~ n g  thhe ecailes in their store entrance, and 
(2) ithat ituch negligence proximlaiely caused plaintiff's injury? 

Defendants were not insurers of the safety of their customers. 
Sledge v. Wagoner, 248 N.C. 631, 104 S.E. 2d 195. The doctrine of 
res ipsa loquitur does not apply. Copeland v. Phthisic, 245 N.C. 580, 
96 S.E. 2d 697. No inference of negligmce arises from the mere fact 
of an accident or injury. Fleming v. Twiggs, 244 N.C. 666, 94 S.E. 
2d 821. 

Defendarrtsl legal duty wm exercise ordinary care to keep the 
entrance in a reasonably safe oondition for the use of customers en- 
tering or leaving their &re and to  warn tthem of hidden dangers or 
umafe conditions known to defendmh or ascertainable by them 
through re-able lsupervision or inspecltion. Fanelty v. Jewelers, 
230 N.C. 694, 55 S.E. 2d 493 ; Lee v. Green & Co., 236 N.C. 83, 72 
S.E. 2d 33; Sledge v. Wagoner, supra. 

As &ted by Rodman, J., in Harris v. Department Stores Co., 247 
N.C. 195, 198, 100 S.E. 2d 323: "The law imposes liability on the 
owner of property for injuries susltained by an invitee which are 
caused by d~angerous conditiww known, or which should have been 
known, by the property owner but are unknown and not to be antici- 
pated by the invite." 

"The law requiras a storekeeper to mainhain his storeroom and the 
entrance thererto in such a condition as a reasonably aareful and pru- 
dent istorekeeper would deem sufficient to prate& oustomers from 
danger while exercieing ordinary care for their own safety." Tyler v .  
F. W .  Woolzcorth Co. (Wash.), 41 P. 2d 1093, 1094. 

The muse of action consists of the facts !alleged. G.S. 1-122; 
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Lassiter v. R. R., 136 N.C. 89, 48 S.E. 642. "The cotnplaint must show 
thah tihe particular facts charged as negligence were $he efficient and 
proximate cause, or one of tsuch cawes, $of the injury of which the 
pla,initiff complains." Stamey v. Membership Corp., 247 N.C. 640, 
645, 101 S.E. 2d 814. The fa& alleged, but nat the pleader's legal 
conclusions, are deemed adnliltted where the sufficiency of a complaint 
is ~testcd by demurrer. Stamey v. Membership Corp., supra. 

As stated by Johnson, J., in Shives v. Sample, 238 N.C. 724, 79 S.E. 
2d 193: ". . . negligence is not a fa& in ibelf ,  but is the legal result 
of certain faots. Therefore, the faah which oonstitute the negligence 
charged 'and also the facts which establish such negligence as the 
proximate oause, or as onie of &he proximate causes, of the injury must 
be alleged." 

Whether )the scalas cowtrirtuted "a dangerous trap'' or "a hazardous 
and dangerous ccnndiltion" are legal conclusions. These expressions, 
incorporated in pl~aintiff's allegaitim, ished no light, upon the facts and 
circumsbancas exilsrting on the ocoasion of plaintiff's injury. 

No faots descriptive of the scales or 'of rthe entrance to defendants' 
&re are alleged except the following: The tile entrance sloped toward 
the sidewalk. I n  order to make (the &and of the scales level, the front 
portion thereof, "almost clontiguous with the public sidewalk," was 
raised ian inch or mlore. The back portion cthereof "was flush with the 
entrance walkway." 

No facts are alleged: (1) as ito hhe size and appearance of the 
scales; (2) as to the size and layout of the &re entrance; (3) as to 
.the spaice available as passageways in po~tions of the entrance else- 
where than in close proximity to the scales; (4) ajs to whether the 
scales were in some manner concealed or were in plain view; ( 5 )  as 
to whether any penson other than plaintiff was using the entrance 
on the ocoasion of plainhiff's injury. 

I n  Smith v. Emporium Mercantile Co. (Minn.), 251 N.W. 265, the 
plaintiff fell when her foot struck la m e r  of a movable platform, 
used for displaying merchandise, which protruded into an aisle. The 
court said: "Where an ordinaiy device, such as this platform, cus- 
tomarily used in stores for the display of goods, is placed in a well- 
lighted position, is plainly observable, with nothing to conceal its 
presence and outlines, and with sufficient pasiageways going by it, 
the shopkeeper should not be held negligenh aa to one heedlessly col- 
liding Itherewith. (Cibations) To  hold otherwise would i~npose too high 
a degree of care upon a ahopkeeper and in effeot make him an insurer 
of the ~ a f e t y  of customers." 

Whether defendan& breached their legal duty to plaintiff must be 
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determined on t,he basis of the fa& and circumWces existing on 
the occasion of plaintiff's injury. If, on other ocaaeicms, a person's 
ability to ,we the s c a b  was obstructed or impaired, by c~owded con- 
ditions in the entranoe or otherwi~se, defendallits' li'ability to a customer 
then injured by contack with the isclales would be determined in re- 
lahion to ithose ciroums.hancles and conditions. 

Plaidiff, in her brief, clontends that the faots alleged are suffioient 
to raise the inference "thart the wales were momentarily obscured to 
plainrtiff'e vision by the m w ~ d  of people on the sidewalk and going 
to amd fro in the entranceway to the defendanrts' place of business 
. . ." But we do not rthink any inferencle as to ithe presence or absence 
of persons in the enrhancle or on the sidewalk on the occasion of plain- 
tiff's injury may be drawn from plaintiff's meager factual allegations. 

Under the rules governing defmdanhs' legal liabililty to plaintiff, 
stated above, me reaoh the ccmclmicm thah the ftaclts alleged, nothing 
else appearing. are insufficient lto support a finding thah plaintiff's 
injury was proximately caused by negligence on the part of defend- 
ants. Hence, ithe demurrer was properly sustained. 

Even iso, lthe court w s  in ermr in dismissing plairutiff's action. The 
dlemumr should h ~ v e  been watained vithout prejudice to plaintiff's 
right t o  move for leave ho amend her complainh. Bank v. Gahagan, 
210 N.C. 464, 187 S.E. 580; Stamey v. Membership Corp., supra, 647. 

Obviously, if plaintiff's injury was proximately cau8sed by de- 
fendmtis' negligence, she hais a good clause of action. The defect here 
is ithe defioiency in plainhiff's fwtuaJ allegahions. Davis v. Rhodes, 
231 N.C. 71, 56 S.E. 2d 43, and oases cited. Hence, plaintiff may move 
for leave to  m e n d  in acoord~anoe with G.S. 1-131. When a demurrer 
id sus%ained, rthe achion will be then dismissed only if the allegations 
of the complaint affirmatively disclose a d e f d i v e  cause of action, 
that ils, tha* plaintiff hias nto clause of achion against the defendant. 
Mills v. Richardson, 240 N.C. 187, 190, 81 S.E. 2d 409; Burrell v .  
Transfer Co., 244 N.C. 662, 664, 94 S.E. 2d 829. 

Defendants' contention that 6he facts alleged estiablish plaintiff's 
contributory negligence a~ ,a matter of law is untensble. 

"In tall adions (to rewver darnages by remon of the negligence of 
the defmdank, wlhe~e mtsibuhcnry negligence is relied upon ais la de- 
fense, i t  must be set up in the ran,swer and proved on ;the trial." G.S. 
1-139. Where contributory negligmoe ,is the ground of objechbn, the 
demurrer will be sustained "only where on the few of the complaint 
ilkelf the oontributory negligence of lthe plaintiff is paterut 'and un- 
questionable." Rnntsey v. Furniture Co., 209 N.C. 165, 169, 183 S.E. 
536, land cases cited. Defendtank aannot rely upon plainkiff's failure 
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rto allege fa& sufficient to newtive contributory negligence. The faeta 
alleged must affirmatively show con~tribuhry negligance as a matter 
of law. 

The dlegartions th'at, cia plainltiff leflt the store, she wae "looking 
for her sister," and that, when she "spied" her sister, waiting for 
her in la parked oar, she "headed in that diredion," are insufficient to 
estiablieh plaintiff's contributory negligence lars a matter of law. 

While, as stated above, plaintiff did not allege, expressly or by 
implia~tion, hbat her vision or iabilirty to see the scales was obscured 
or impaired by othes persons in tthe enrtorance or otherwise, i t  is equally 
true that ehe did not allege th'at the existing conditions were wch 
t,h& she saw or by rthe exercise of due oare could have seen the scales 
and so could have avoided injury. 

The portion of the judgment auisrtaining the demurrer is affirmed. 
Hmever,  &he p h i o n  themf diumiasing the sd ion  is erroneous and 
should be stricken r therefm. Ilt ie so ordered. As so modified, t,he 
judgment is \affirmed. 

Modified and affirmed. 

EMMA CARR, ~DMINISTRATRIX OF ELIJAH C U R ,  JR., v. MA'IVTHEW LEE. 

(Filed 18 March, 1959.) 

1. Trial g !Z&- 
On motion to nonsuit, plaintiff is entitled to have the evidence con- 

sidered in the light m w t  favorable 'to her and to have the benefit of 
every reasonable W e r e m e  to be drawn therefrom. 

2. Automobiles g 39- 
Physical facts a t  the scene of a collision may speak louder than the 

testimony of w i t n e w .  

3. Automobiles g 17- 
Where two vehicles approach a n  intersection a t  approximately the 

same time, o r  the vehicle on the right first enters the interseotion, the 
vehicle on the right has  the right of wag. 6.8. 20-155 (a) ( b ) .  

4. same- 
The right of way a t  an intersection means the right of a driver to  

continue his direotion of travel in  a lawful manner in preference to 
anather vehicle approaching the intersection from a different direction. 

-4 driver having the light of way a t  a n  intersection is under no duty 
to  anlticipate disobedience of law o r  negligence on the part of others, 
but in the absence of anything which puts hini on notice, or should 
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put him on  notice to  the contrary, he is entitled to assume, and t o  act 
on  the assumption, that  others will obey the law, exeroise reasonable 
care and yield to him the right of way. 

A clriver who has the righlt of way a t  a n  in te rmt ion  does not have 
&e absolute right d way in the sense that  he is not bound to use ordi- 
nary care in the exercise of his right, and he is nevertheless required 
,to keep a reasonable lookout, keep his vehicle under control, and ,take 
reasonable precautiotw to avoid injury to persons and property, o r  when 
he sees, or by the exercise of due care should see, t h t  a n  approaching 
driver cannot o r  will not observe the tmfflc laws, he  must use such care 
as an ordinarily prudent person would use under the m e  or similar 
circumstances to avoid collision and injury. 

Automobiles 8 7- 
The driver of a motor vehicle is charged with the duty at all times 

of keeping such a lookout as a n  ordinarily prudent person would keep 
under the same o r  similar circumstances, and he is required not only 
(to look but to see what ought to have been seen. 

Automobiles $ 41- Evidence held insufficient to show negligence 
of driver of car  entering intersection from the r igh t  a s  t h e  proxi- 
mate cause of d b i o n  at t h e  intersection. 

Plaintiff's evidence was to the effect that her intestate was riding in a 
car owned and driven by defendant, (that defendant entered a n  inter- 
section a t  a rate  of some 15 miles per hour, that  defendant's car  was 
struck about the center af hhe htersection by a car entering the inter- 
section from his left, tha t  defendant's car  came to rest near the inter- 
section with damage to its left front, and that  the other ca r  came to 
rest against a building some 104 feet east d the intersmtion, with dam- 
age on its front and right front. Plaintiff also introduced statements 
of defendant on adverse examination that he had slowed down and 
looked and  did nat  see any car approach4ng and that  a person could 
see a car approaching, with its headlights burning, from the direction 
that the other car actually did approach, 25 to 30 feet when within 25 
feet of the intersection. Held: Nonsuit was correctly entered, since, even 
assuming that  defendant's failure to see the approaching vehicle was 
negligent, the testimony and the physical facts a t  the scene adduce the 
sole conclusion that  defendant, a t  the point a t  which he might have 
reasonably discovered that  the other car m u l d  not stop and yield him 
the right of way, did not have time to apply his brakes and control 
his vehicle in such manner as  to  avoid the collision. 

Death $ 3- 
Nonsuit is properly e n t e ~ e d  in a n  action for wrongful death when 

plaintiff's allegation that she was duly qualified and acting administra- 
trix of the deceased is denied in the answer and plainltiff offers no wi- 
dence in support of her allegation. G.S. 28-173. 

APPEAL by pllaintiff from Bone, J., Ootober 1958 Oivil Term of 
NEW HANOVER. 
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Plaintiff iseeks damages for rthe (alleged wrongful deahh of her in- 
ltestahe fm injuries received in s collision bertween two motor ve- 
h ic ls  at an inltensecition of streets in the cihy of Wilminghn, on 19 
Jmu'ary, 1957. 

The action was imtitwted 10 March, 1958, against defendants Mat- 
thew Lee, Marion Wright, Jr., ~ m d  Mahtie Wright,. Summons was 
not 'served on Marion Wright, Jr., and Mmthie Wigh$, and there was 
a judgment of voluntary nonsuilt IW to  them prior to the trial. 

Plainrtiff 's evidence r e v d e d  : 
Plraintiff's i n W t e ,  Elijlah Carr, Jr., wtas a guest passenger in a 

Dodge pickup owned by Matthew Lee and being driven by him 
northwardly along Seventh Street. (Matthew Lee is hereinaftm re- 
ferred to as ithe defend&.) The Dodge pickup clollided with a Buick 
sedan owned by Mlarttie Wright and being driven eastwardly on 
Church Street by Marion Wright, Jr.  The collision occurred about 
6:15 p.m. Seventh St red  runs nonth land south, is 36 feet wide lsouth 
of Church Street and 27 feet wide north of Churoh Street. Church 
Street is 27 feet wide land is &aight, throughouk i b  length. These 
streets interseat at right angles and Church Streek slopes downwardly 
from rthe inherseation looking west. A  str re at light, w * a  burning at the 
intersectdon and another 150 feet west ton Church Street. The speed 
limit at lthe intemeotion ,is 35 miles per hour. The weakher was clear 
and the street dry. There were no tnaffic control signs or devices a t  
the interssotion. There is a me-dory dwelling at the southwest oor- 
ner, 35 feet west of Sev&h Stmt and 27Y2 feet south of Church 
Street. A tree, which had ehed its leaves, is also at the southwest 
oorner. 

The ml~l i s ia  took pliece about the c e n k ~  of the intersection. There 
were skid marks "as if a oar had skidded sideways" from the cen- 
ter of the initenseotion toward, but not ex-tending to, the curb at ithe 
northeast corner. The Dodge pickup oanle to rest, facing east, at, 
buit not a c m ,  lthe cunb on Ohurch Street near hhe nol$heast corner 
of the interseotim and near a itree. Its right front headlight wns burn- 
ing. The Buick oame to rest off ithe street against a church 104 feet 
east of the internt ion.  The vehicles were extenfiively damaged, the 
Dodge pickup an the lefk front, the Buick on the fronit and right 
fronh. The headlights of the Buick were "torn completely out." The 
pliaintiff's iintastate was found hanging froin the Dodge pickup and 
wais pronounced dead upon larrival a t  Ithe haspihal. 

The phaintiff offered in evidence the keistimony of the defmdant 
Lee haken upon prior adverse ex~amination, ae follows: The deceased 
and defendant worked as lon&oremen. They were on their way 
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home from work. Defendant was driving. The deceased was sitting 
between defendrank and another passenger. They were p r o d i n g  
northwardly on Seventh Streeit. One-half block south of the Church 
Street intersechion, they stopped b permit a c a  to  back out. De- 
fendant proceeded art 15 miles per hour, slackened speed a t  the Church 
Skeet intersection, and wlsus struck by the Buick coming from his 
left. "I do not remember w i n g  la oar. . . . moving emt  on Church 
Gtreet. . . . All I ciain remember is the collision. . . . I don'ct remember 
anything after the accident. . . . I didn't see anything coming as I 
proceeded to cross the street. . . . I don't remember ever putting the 
brakes on. I don% remember ever seeing the c~ar wihh which I had 
the collision. . . . I regained consciousness in the . . . hospikal. . . . 
I had slowed down to see if anything was coming. That  is about the 
bast act I remember dboing. . . . If a oar hlad been comling up Church 
Street going east, on Church with its lights on, there is no reason 
that  I couldn't have seen it. I jui& put my foort on lthe brake to  slow 
i t  down a little bit. I was traveling in second gear a t  that  time. . . . 
Church Street wals a dlark strest and Seventh Street was a dark 
street. . . . You could see about 25 t o  30 feet down lthere from the 
position 25 feet back." 

No eyewitnesses, other than bhe defendant, testified. 
When plaintiff rested her case, dofendant demurred t o  the evidence 

and moved for judgment of involuntary nonsuit. The motion was 
allowed. From judgment dismissing the acttion, plaintiff sppealed, as- 
signing error. 

E v e r e t t .  E v e r e t t  d? E v e r e t t  a n d  C. J .  G a t e s  for plaintif f ,  appel lant .  
Elkins & Calder  a n d  R o y c e  S. McCle l land  for de fendan t ,  appellee. 

MOORE, J. The sole queskion for decision in this case is whether 
or not the court erred in grading the motion for judgment of invol- 
urvtiary nonsuit. 

The plaint~ff contends that  the evidence offered by her made out 
a prima facie oase of aotionable negligence. 

The plaint~ff is entitled to  have the evidence considered in the 
light most favorable t o  her and t o  have the benefit of every reason- 
able inferenw to be drawn therefrom. P?7'rnm v. Kwg, 249 N.C 228, 
106 S.E. 2d 223. 

The plaintiff asserts that  &he aotioniable negligence of the defend- 
ant oonsisted of his failure t o  maintain a reasonable llookout, failure 
to  keep his motor vehicle under proper control, and failure t o  apply 
brakes. 
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CABB Y. LEE. 

There is no evidence in the to support, inferentially or other- 
wiw, hhe view thait the Buick driven by Marion Wright, Jr., entered 
the inrterseotion fir&. The defendant's itestimony, offered by the plain- 
tiff, dimloses that  he reduced speed land wais driving a t  1e.w thlan 15 
mil- per hour land in mcond gear tat athe itime of the collision; that 
the collision b k  place about the center of the intersecition; and that  
the Buick oame from his left,. This evidence is uncontradicted. There 
were no trtrsffic signs a t  tthe intersection. Pllaintiff mlemnly alleges that  
Marion Wright, Jr., operated the Buick a t  an "unlawful speed of 50 
miles per hour in a 35 mile zone . . . and pennit~ted it %o enter into 
said interseation . . . at such unlawful, dangerous and excessive rate 
of speed . . . and he fided properly rto lapply the b r a k s  . . . and 
sltacken its @peed . . ." The physioal evidence tend6 to bear out the 
t&imany of defendiant land the mid allegrutions of plaintiff, or a t  
l& is not inconsistenrt therewith. This is particularly true rn re- 
gards the respedive dirhmces traveled by the vehicles before coming 
to r e d  and 'the damaged parts of the vehicles. Physical fa& at the 
m e  of a oollision often @peak louder than testimony of witnesses. 
S. v. Hancoclc, 248 N.C. 432, 103 S.E. 2d 491. 

The oonclmicm is inescapaible that the vehicles entered the inter- 
s e d i m  art approximately the same time, or that the defendanlt's ve- 
hicle entered find. In  either case khe defendant had the right of way, 
Ithiat is, the right Ito proceed uninterruptedly in a lawful manner in 
lthe direchion in which he was moving in preference to  another ap- 
proaching from a different direction inrto his pahh. S. v. Hill, 233 
N.C. 61, 62 S.E. 2d 532; G.S. 20-155 (a)  (b) .  T~E defendant was 
under no duty to anitioiipate disobedience of law or negligence on the 
p& of others, but in the absence of lanything wbiclh put him on notice, 
or should have put him on ndicle, to  the contrary, he was entitled 
to assume, land to act on the assumption, that others would obey the 
llaw, exeroise reamn~able oare land yield to him the righit of way. 
Bennett v. Stephenson, 237 N.C. 377, 75 S.E. 2d 147. 

However, one who hae the righit of way at an interwotion does not 
have the labsolute right lof way in the sense that he is not bound to 
use ordinary oare in the exercliw of his right. When he sees, or  by 
(the exercise of due care should see, that  an approaching driver oan- 
not or will not observe the traffic laws, lie must use such care as an 
ordinarily prudent pwson would use under the same or similar cir- 
ounmbnces to avoid collision m d  injury. His duty under such cir- 
cumabnces oansista in keeping a reasonable lookout, keeping hG 
vehicle under oontml, and baking reaeonable precautions to avoid 
h j ~ y  b pawns and pmperty. Primm v.  King, supra; Caughron v. 
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Walker, 243 N.C. 153, 90 S.E. 2d 305; Henderson v. Henderson, 239 
N.C. 487, 80 S.E. 2d 383. 

I n  the imtant case the evidence discloses nothing which would 
have, if observed, reasonably puft the defendlant on noltice of a pee- 
sible collision in time for him to have taken measures t o  avoid it. 
See Lucas v. White, 248 N.C. 38, 102 S.E. 2d 387. 

I,t is true thrat the driver of a motor vehicle is charged with the 
duty at all times of keeping suoh a lookout as an ordinarily prudent 
person would keep under the same or [similar oircunlstances. Smith v. 
Kinston, 249 N.C. 160, 105 S.E. 2d 648. The duty is not only to  look, 
but t o  see what ought t o  have been seen. Keener v. Beal, 246 N.C. 
247, 98 S.E. 2d 19. 

The defendant testified that  he looked wesltw~ardly on Church 
S t m t ,  but did not #art any time before the collision see the Buick ap- 
proaching. He  started that he could have wen i t  if its light8 had been 
burning. I n  any event, i t  is impossible to understand how the de- 
fendant could ~hiave reamnably avoided the collision under the cir- 
cum+ances of this uase even if he had seen the Buick approaching. 
He  !had +he right to  assume $hat a vehicle approaching from his left 
would lstop and yield to him the right of way. Considering his posi- 
tion, the size of the i n k m d i o n ,  the speed of the approaohing ve- 
hicle, and the poirllt !at which he might have reasonably digcovered 
that  the Buick would not stop and yield the right of way, i t  would 
mt have 'been reasonably psslsible for him to avoid the collision even 
if he had seen the approaclhing vehicle and realized the danger. 

Assuming tha t  his failure to see the approaching vehicle was negli- 
gence, i t  could not under the ci~~cumstrtnces have been 3, proximate 
cause of the collision. Marshburn v. Patterson, 241 K.C. 441, 85 S.E. 
2d 683. 

As for the contention that defendant did not apply brakes, the 
m d t e r  of applying brakes is part and parcel of proper control. And 
praper eontrol is the twin brother of reawnable lookout. When the 
duty of reasonable lookout has been performed and avoidable danger 
has been disoovered, the duty to  control arises. We have already said 
in effect that  under 'the circumstances in this case the defendant wuld 
not have reasonably discovered the peril in ltime to control his ve- 
hicle in such manner as to avoid the collision. 

Similar situaitions exi&ed in Brady v. Beverage CO., 242 N.C. 32, 
86 S.E. 2d 901, and Loz,zng v. Whitton, 241 N.C. 273, 84 S.E. 2d 919. 
The principles ,applied in those cases have applioation here. 

We paint out  ;that rthe defendant denied the allegation of plaintiff 
thait tshe was the duly qualified and acting administratrix of the de- 
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&, Eli@ Carr, Jr. No evidence was ofiered by plaintiff h h a t  she 
was sulch administratrix and had right to maintain the faction. G.S. 
28-173. The want of suoh evidence alone is aufficienh ito wtah the 
nonsuif even if there were no oth'er grounjd for so doing. 

Affirmed. 

ELBERT BATSON AND WIFE, MABEL BATSION; WILBUR BATSON AND 
WIFE, ELEANOR BATSON; CECIL BATSON AND WIFE. GENEVA 
BATSON ; THOMAS H. BATSON (BINOLE) ; MABEL JOlRDAN AND 

HUSBAND, GEORGE JORDAN; H. W. BATSON (SINOLE), HEIRS OF 
JOHN BATSON, DECEASED; AXD MATTIE BATSON, WIDOW OF JOHN 
BATSON v. E. E. BELL AND WIFE, NANNIE C. BELL. 

(Filed 18 March, 1959.) 

Boundaries § 8- 
What a re  the boundaries of a tract of land is a matter of law to be 

determined by the court fro~m the description set out in the conveyance; 
where those boundaries are  located on the ground is a factual question 
for the juq-. 

Boundaries § 3- 
Ordinarily, the boundaries of a parcel of land should be determined 

by following the directions given in the deed in sequence, and a call may 
be reversed only to establish the location of a corner which cannot 
otherwise be located. 

While course, distance and calls to fixed monuments will be harmoniz- 
ed if possible, if this cannot be done, a call to a natural monument will 
control course or distance. 

S a m e  
An established line of another tract is such a monumenlt as  controls 

course and distance. 

Same: Boundaries 8-- Evidence tending t o  establish line of adjacent 
g r a n t  as na tura l  monument  is sufficient predicate for location of 
boundmy by jury. 

Plaintiffs introduced in evidence their grant which called for the 
northern line of the "William B. Sidbury" grant a s  its southern bound- 
ary, and introduced evidence tending to locate the northern line of the 
"William B. Sidbury grant." Held: Plaintiffs had introduced evidence 
sufficient to  permit the jury to find the northern line of that  grant as  
@heir southern boundary, notwithstanding that this boundary would 
almost double the north-south line as  called tor in plaintibs' grant and 
5nohithstanding the absence of testimony that  the William B. Sidbury 
line located by the witnesses was the same line called for in their grant, 
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there being no evidence that  the line mas not in fact the line referred 
to in (their grant. 

MOORE, J., not sitting. 

APPEAL by pbaiintiffs from Bone, J., hptember 1958 Term of PENDER. 
This is an aoticm to determine ownership of 2.7 acres on Topsail 

Beach. Plaintifis allege a trespass and adverse claim by defendlants 
oonstitnting a cloud on tiheir title. Defendank admit the entry and 
aidvense claim. They deny plaintiffs are the o w n m  of $he disputed 
area. Nonsuit was entered a t  the concluaiian of plaintiffs' evidence. 
They excepted m d  appealed. 

John J. Best and W y a t t  E.  Blake for plaintiff appellants. 
Larkins & Rrock and Wcrrd ct? Tucker for defendant appellees. 

RODMAN, J. Plaintiffs trace tiitle to a gnant to Jessie W. Batson for 
51 aores dated 20 April 1859. Determinative of the appeal i~s this 
question: Have pllainltiff6 offered any evidence which will permi6 a 
jury to find ith~rllt t,he disputed area lies within the  boundaxies of the 
Bmaitscm grant? 

The rules applicable to the ascertainment of boundaries trace back 
to the eearly hisbry of the State. They are firmly estlablished by nu- 
merous consistent decisions. 

What axe the boundaries is a matter of law tro be determined by 
the court from the description s d  out in the conveyance. Where those 
bound~aries may be locarted on t(he ground is a factual question to be 
resolved by the jury. Jenkins v .  Trantham, 244 N.C. 422, 94 S.E. 2d 
311; Greer v. Hayes, 216 N.C. 396, 5 S E. 2d 169; Tatem v. Paine, 
11 N.C. 64. 

The locaition of tihe bound~aries of a parcel of land should be de- 
termined by fallowing the directions and in the sequence given in 
the conveyance to each designated corner. If a psi-ticular corner is 
unknown and cannot be determined by adhering to  the diredions in 
the sequence specified, it is permissible to  go t o  a subsequent known 
or established corner and by reversing the direction fix the location 
of .the unknown corner. This backtracking is permissible only bemuse 
ih permits the location of an ~Ahel.wise unknovn corner. Powell U. 

Mills, 237 N.C. 582, 75 S.E. 2d 759; Belhaven v. Hodges, 226 N.C. 
485, 39 S.E. 2d 366; Lindsay v. Austin, 139 N.C. 463; Harry v.  
Graham, 18 N.C. 76. 

An effort should be made to harmonize {all directions given for t h e  
lowhion of a boundary ; but, if Ithk is mot p i b l e  and a conflict ex- 
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ists ;between course or distance or bath land a fixed monument, nat- 
ural or wtificial, the call for the m~onument will wntrol. The law pre- 
sumes there is less l i k d i h d  of error in the call for a known and 
fixed point than a oall for course or distance. Trust Co. v .  Miller, 243 
N.C. 1, 89 S.E. 2d 765; Lance v. Cogdill, 236 N.C. 134, 71 S.E. 2d 
918; Cherry v. Slade, 7 N.C. 82; Witherspoon v. Blanks, 1 N.C. 157. 

An e&ablilshed line of mchher t~aclt is suoh a monumenk as con- 
trols oourse and distance. Coffey v. Greer, 241 N.C. 744,86 S.E. 2d 441; 
Newkirk v. Porter, 237 N.C. 115, 74 S.E. 2d 235; Lumber Co. v. 
Bernhardt, 162 N.C. 460, 78 S.E. 485; Dula v. McGhee, 34 N.C. 332; 
Smith v. Murphey, 3 N.C. 183. 

Pliaintiffs put in evidence ithe Bakon grant. I t  recites that the land 
granted adjoins rthh of Fredmick Rhue. The ~pecific description is: 

"BEGINNING at  #a stake William B. Sidbury's corner on the 
sound running thence wihh said Sidbury's line acrms lthe Bmks  south 
twenty five east sixty six poles to a (stake a t  bhe edge of the Ocean; 
thence with t.he edge of the Ocean north fifty three e& one hundred 
and seven pole,  t o  Frederick Rue's h e ;  rthence wibh Rue's line 
north twenty five, west eighty eight poles to Crooked Creek; thence 
with the meanders of said Creek to bhe Beginning." 

The description declares the northern and southern boundaries are 
the lines of Rhue and Sidbury. The w:t+em forming the eastern and 
~vx+tern boundaries are natural boundaries and not controverted. 

To establish the location of the northern boundary of the Batmn 
grant plaintiffs offered in evidenoe a grant Lo Frederick Rhue dated 
18 November 1854 for 114 acres on Topsail Banks. The description 
of that tract, so far as here pertinent, reads: 

"BEGINNING a t  a etake at Ookel or Crooked Creek landing on 
the sound side, t hm south (thirty-five east ninety two poles to the 
Ocean . . ." The pwties are in agreement as to the oorreclt location of 
the beginning corner of this grant. No controvemy exist6 a~ to  the 
correot manner of running from the beginning to  the ocean. Three 
sides of the Batson grant are thus adniiitted-the walter on the east 
and west and the Rhue line on the north. Only the ecruthern line is 
in dispute. That  is the fi& call in the Batsoin grant. 

To  establish the location of the first or souibhern line of the h t m n  
grant plaintiffs offered in evidence grant, No. 1740 to William B. Sid- 
bury. This grant, dated 4 January 1844, is for 170 acres between Top- 
sail Inlet and Stump Inlet. The description reads: 

"BEGINNING on a dead cedar at the eaist end of a hammock 
near Ookel Creek Pond; thence South twenty three e& fifty poles 
a sbake; thence south fifty west two hundred and eixty polas rto a 
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stake between the hammock and the Atlantic; thenoe North twenhy 
three west one hundred and sixty poles to a s6ake in bhe sound; thence 
ta the beginning." 

The first or Southern line of the Batson grant is shown on the map 
prepared by Blanchard, appointed by ithe court to survey plaintiffs' 
contention, as beginning rut letter A on the sound. It runs $hence wuth 
23 e& 50 poles to l&tm B. This line, extended another 14 p l e a  to 
bhe ocean is indioarted by the figure 1. Thiis is 6he paint which plain- 
tiffs olaim as the terminus of rthe first line of the B a h n  grant. From 
bhis point the didaace along the ocean to the terminus of the first 
line of the Rhue pant is 3474.5 feet, or more than hwice the distance 
called for in the Bajtson grant. If the line A- 1 is the first line of the 
Bahon grant, the land in dilspute is wkhin its boundaries; but if the 
southern line of the B h o n  pant, is only 107 poles from the Rhue line, 
the disputed area is outside the grant. 

Plaintiffs offered evidence tending t o  fix the beginning point of 
grant No. 1740 40 William B. Sidbury at point A on the Blfanchard 
map and the line A-B as the fin& line of that grant. Witnesae8 testi- 
fied 60 the location of the end  of the hammock and Coke1 Creek Pond 
called for in the Sidbury grant. They testified bhat line A-B was 
pointed out by disinterested witnesses more Lhm fifty years ago, 
whca  no cont-~oversy existed with respect to rthe looation of the Sid- 
bury line. The cmpehency of thb evidence wm not challenged. De- 
fendants, by crms-examination, sought t o  show its want of probative 
value. 

The par01 testimony was, (by the witnesses, limited to the location 
of the northern line of the William B. Sidbury pan t .  There wa.s no 
testimony bhat i t  was &he line of ibhe Batson granit. 

In this si-tuation was i t  a question for the court or a jury to decide 
whether the William B. Sidbury h e  lmated by the witnesses was 
the William B. Sidbury line called for in the Bartson grant? 

There is no suggestion in record w brief that the first line of the 
William B. Sidbury grant is not in fact the William B. Sidbury line 
referred to in the B a h n  grant. Whether i t  is or is not the line of 
that grant was a question of fach for the jury. If the jury should so 
hd, the jury would have to find that  plaintiffs' looartion of that line 
mias in fact the mrreot looation. The evidence \sufficed to require the 
fibmission of these questions to the jury. Cherry v. Andrews, 229 
N.C. 333, 49 S.E. 2d 641; Carter v. Vann, 189 N.C. 252, 127 S.E. 
244; Hoge v. Lee, 184 N.C. 44, 113 S.E. 776; Gray v. Coleman, 171 
N.C. 344, 88 S.E. 489; Pearce v. Waters, 169 N.C. 240, 84 S.E. 339; 
Lumber Co. v. Bernhardt, supra; Sherrod v.  Battle, 154 N.C. 345, 70 
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S.E. 834; McNeely v .  Laxton, 149 N.C. 327, 63 S.E. 278; Bonaparte 
v .  Carter, 106 N.C. 534; Grapbeal v .  Powers, 76 N.C. 66; Hill v .  
Mason, 52 N.C. 551; Topping v. Sadler, 50 N.C. 357; Spruill v .  Daven- 
port, 46 N.C. 203; Hough v .  Home, 20 N.C. 369; Brooks v. Britt, 15 
N.C. 481. 

A mere dispute as to the correct loclation of the first line did not, 
as appellee contends, require a reversal of the callls t o  determine the  
location. The discrepancy in distance is a factor which the jury can 
take inibo oonsideration in fixing lthe laoation. 

Reversed. 

MOORE, J . ,  not sitting. 

D.4VID H. CAUBLE AND WIFE, HARRIET M. GAUBLE, ON BEHALF OF 

THEMSELVES AXD ALL OTHER RESIDENTS A R D  PROPERTY OWSEES IN FAIRMOI'NT 
PARK v. CARL J. BELL AND WIFE, LOLA BEATTY BELL AND THE 

SUN OIL COMPANY, A CORPORATION. 

(Piled 18 March, 1959.) 

1. Appeal a n d  Error 8 5 0 -  
While the court may review the findings of fact in injunction pro- 

ceedings upon appeal from the granting or  refusal of a temporary re- 
straining order, where the court finds the facts by agreement of the 
parties upon the hearing upon the merits and issues a permanent re- 
straining order on such findings, the findings a r e  conclusive if supported 
by competent evidence, and the Supreme Court may review the evidence 
only to ascertain if there be any conipetent evidence to support the 
findings and whether the findings support the judgment. 

2. Trial  8 69- 
Where a jury trial is waived and the facts a r e  found by the court 

under agreement of the paities, the court's findings have the force and 
effect of a verdict by a jury. 

3. Deeds !j 19: Injunctions 8 7- 
Where the ~wur t ,  under agreement of the parties, finds upon the hear- 

ing on the merits that the subdivision in question had been developed 
under a uniform plan for residential purposes, conformed to within Ohe 
area, and that  the business development in the  neighborhood was out- 
side the restricted area, the findings support the issuance of order en- 
joining a land owner and his prospective purchaser from effecting a 
bhreatened riolation of the restrictive covenants. 

APPEAL by defendants from Froneberger, J., in Ch,ambers in GABTON 
Oounty, December 23, 1958. 
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Plaintiffs, property owners (in Feirmount Park, a residential sub- 
division of Gastionia, instituted this action for injunctive relief to re- 
strain defendanlts Bell, likewise propmty ownws in the subdivision, 
and Sun Oil Company, a prospective purcrhaser from the Bells, from 
violating covenanlts, appearing in deeds for labs in the subdivision, 
resltriating the use of tihe p~opel7ty to residential purposes. Unless en- 
joined, defendants will erect la gasoline service station. 

Defendants assert lack of a unified plan indic~akd by the sale of 
some Iota by Hanna, who owned and subdivided the area, without 
any limitations with respect the use of those lots and changes 
which h~ave taken pliace in hhe area surrounding the subdivision since 
1921 when i t  was laid out. They allege these changes are of such 
characher and mlagnihude as t o  compel the court to refuse equitable 
relief, leaving plaintiffs to pursue such legal remedies, if any, as they 
may have. 

A jury trial was waived. The crourt found the f ads  based on stipu- 
lations, affidavits, the pleadings, exhibits consisting of pictures taken 
in the area, and a map of the subdivision. 

The court found: D. B. Hlanna, in 1921, caused his land to be sub- 
divided into 124 lots known as Fairmount Park Subdivision. A mrap 
of the subdivision was duly recoded in Gaston County. The deeds 
for 120 l~ots contiained the restridive covena.nts which plaintiffs ~wek 
to enforoe. One deed for four llots on the extreme eastern edge of the 
bmbdivision did not contain these restrictions. ". . . ( T )  he said D. B. 
Hanna land wife, Minnie E. Hanna, ~ubdivided said land, recorded 
the plats thereof, and included the oovenants, conditions, and resltric- 
tiom in the deeds t o  said lats in aocordance with and pursuant .to a 
general plan or scheme for the improvements and development of said 
subdivision and that  the said restrictions, coven~anlts, and mnditions 
were a part of a uniform plan or scheme for the development of said 
property and was done to induce purchasers to pay higher prices for 
lob by reason of tihe restrictions and their mutual protection on such 
,acmount. 

"5.  That  the defend~ant, Carl J. Bell and wife, Lola Bell, purchased 
the property now owned by them with notice of the said restrictions 
and covenants in that the deed by which the defendants obtained 
said property and each and every deed in the defendmhs' chain of 
title conhained specific reference to said covenants, c~onditions and 
rastrictions. 

"6.  And the Count further finds (as a fa& that  the restricitions, oov- 
enants, and conditions which were placed on said propel7ty in ac- 
cordance with a uniform plan or scheme of development, have never 
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been violated nor abandoned. However, outside of Fairmount Park 
there is a filling station situated lacm Franklin Avenue from the 
property of the defendants and there fare numerow businesisas adjoin- 
ing Fairmount Park on the Emtern and Nonthwestern side; thah 
Franklin Avenue is a heavily ltraveled street or  highway and runs 
adjacent to Ii'lairmount Park on the North Side; that  the City of Gaa- 
b n i a  has zoned the lots of the defendants (as 'Neighborhood Trading;' 
and Ithfat while there are numerous businesses on the West and East 
of Fairmount P a ~ k  ithere has been no invaision by businewes within the 
restricted area." 

Based on the findings the oourt entered judgmenlt enjoining the use 
of I d s  1 and 2, Block 10, in violation of the wvenants and restric- 
tions applicable to Fairmount Park. Defendants excepted and ap- 
pealed. 

L.  B. Hollowell and Verne E.  Shive for plaintiff appellees. 
Ernest R. Warren, Grady B.  Stott, Hugh W. Johnston, and J. Bruce 

-11 orton for defendant appellants. 

RODMAN, J. Defendants' first #assignment of error is directed to 
the Failure of the oourt ,to t o k e  findings of fmt which wnform to 
their views. They urge us to review hhe findings with a resultant pic- 
ture presented by the use of their spec t~~ les .  

This asserted right to review and make &her and addi'tional find- 
ings is b ~ e d  on the fa& that  ppbaintiffs seek injunotive relief. This 
Court has the right rto review findings mlade with resped to inter- 
1mu.tory orders denying or granting injunative relief. Cahoon v. Hgde 
County, 207 N.C. 48, 175 S.E. 846; Wentz  v .  Land Co., 193 N.C. 32, 
135 S.E. 480; Coates v .  TYilkes, 92 N.C. 376. Thig is true since only 
questiom of faot are then considered. 

The judgment here is a final determination of the righk of the 
padies. The mere fiact that  equitiable (injunctive) relief ie granted 
gives us no authority b modify findings determinative of issues of 
fact raised by the lpleadings. McGuinn v .  High Point, 217 N.C. 449, 
8 S.E. 2d 462; G a l l m a y  v. Stone, 208 N.C. 739, 182 S.E. 333; Bar- 
ringer v .  Trust Co., 207 N.C. 505, 177 S.E. 795; Power Co. v. Power 
Co., 171 N.C. 248, 88 S.E. 349; Coates v .  Wilkes, supra. 

Iissues of faot must be determined by a jury unless such trial is 
waived. G.S. 1-172; Erickson v .  Starling, 235 N.C. 6-13, 71 S.E. 2d 384. 
When lthe right to a jury trial is wived ,  the facts found by the judge 
have the force and effed of a verdict by a jury. N. CI. CoILst., Art. IV, 
sec. 13; Rubber Co. v .  Shaw, 244 N.C. 170, 92 S.E. 2d 799; Little v. 
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Sheets, 239 N.C. 430, 80 S.E. 2d 44; Woody v.  Barnett, 239 N.C. 420, 
79 S.E. 26 789 ; Bryant v.  Brpant, 228 N.C. 287, 45 S.E. 2d 572. 

Upon appropriate aesignments of error we may examine the evi- 
dence to asceahin if there be m y  to support the verdict. We may 
likewise, upon appropriate lassignmenb, ascertain if the verdict is 
sufficient to support the judgmenh, but we cannot enlarge or diminish 
findings which wnstitute the verdiot. Power Co. 21. Power Co., supra. 

The pleadings mised iwues of flact. The partiea elected to waive 
jury trial and stipubted th& the count "might hear the evidence, 
find the fa& and enter ithe judgment." This dipulation indicates an 
understanding of the nemsity for a determination of the issues of 
fad raised by the pleadings. 
Upon an  examination of hhe evidence we are convinced there is 

plenary evidence to justify the findings which the court made. The 
assignment direated Ito the insufficiency cannot be sha ined .  

The court found a uniform pl~an to develop the area, including the 
property of p l~n t i f f s  and defendmhs Bell, for residential purposes. 
Pmperty owners wihhin  he (area inoluded in the plan have conformed 
to *the ooven~ants and plian. The business development is outside of 
this area and beyond the power of those in the restricted area to 
control. 

Based on the findings suppa ted as Qhey are by the evidence, plain- 
tiffs were entitled to injunctive rdief to protect their property rights. 
Reed v. Elmore, 246 N.C. 221, 98 S.E. 2d 360; Mwlenbiirg v. Blevins, 
242 N.C. 271, 87 S.E. 2d 493 ; Higdon v. Jaffa, 231 K.C. 242, 56 S.E. 
2d 661; Vernon v. Realty Co., 226 N.C. 58, 36 S.E. 2d 710; Brenizer 
v. Stephens, 220 N.C. 395, 17 S.E. 2d 471; McLeskey v. Heinlein, 200 
N.C. 290, 156 S.E. 489. 

Affirmed. 

GEORGE R. MERCER v. RAY B. HILLIARD AXD MONTGOJIERY WARD 
COMPAXY, INC. 

(Filed 18 March, 1959.) 

1. Pleadings 20, 31- 
A motion by plaintiff ,to strike the entire further answer and defense 

of defendant on the ground that the facts alleged therein do not con- 
stitute a legal defense, is, in effect, a demurrer to suoh furtlher answer 
and defense. 
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2. Appeal and Error 5 & 
An order allowing plaintiff's motion to strike a further answer and 

defense in its entirety on the ground that it  does not constitute a bar 
o r  defense to plaintiff's action, is, like a n  order which sustains a de- 
murrer to a plea in bar, appealable a s  affecting a substantial right. Rule 
of Practice in the Supreme Court No. 4 ( a ) .  

3. Compromise and Settlement: Judgments 95 33b, 33c- Consent 
judgment or judgment in retraxit pursuant to compromise with 
owner of parked car does not bar action by owner of car directly 
involved in the collision against the driver of the other car. 

One of the cars involved in a collision ct;ruck a parked car as  a re- 
sult. I n  the action by the owner of the parked car, alleging negligence 
on the part  of both drivers, a voluntary nonsuit was entered, with the 
consent of the owner of the parked car, pursuant to a compromise agree- 
ment reached between the owner of the parked car and the owner of 
one of the CRI'P inrol~ecl in the collision. In  this action by the owner 
procuring the compromise agreement theretofore instituted against the 
driver of the other car  and his employer, the judgment entered pursuant 
to the compromise was set up in  the further answer and defense a s  a 
bar. Held:  The further answer and defeme was properly stricken on 
motion, since the judgment pursuant to the compromise could not bar 
plaintiff's action, even though i t  be considered a judgment in retraxit 
which mould bar the owner of the parked car  from again pr'osecuting her 
claim. 

APPEAL by defendants from Morris, J., December Civil Term, 1958, 
of WILSON. 

Civil action instituted August 21, 1958, heard below on plain~tiff's 
mation ito strike defendants' "First Further Answer land Defense." 

The background facts are these: 
Plaintiff's aotion is to recover for damage to his automobile alleged- 

ly caused by the negligeme of defendants. Defendants, in a joint 
amwer, denied negligence and pleaded contributory negligence; and 
Hilliard, the individual defendant,, alleged a counterclaim for dam- 
ages for personal injuries and for dlamage to hi automobile. 

The cont.roversy grows out of a collision beitween plaintiff's car 
and Hilliard's car on July 23, 1958, fat a street intersection in Raleigh, 
N. C. Plaintiff's car, operated by his wife, was going west on New 
Bern -4venue. Hillia1.d was operating his car north on Pemon Street. 

Hilliard mas on business for the corporate defendmk. Defendants 
alleged that, under the family purpose dootrine, plaintiff was legally 
responsible for the manner in which his wife operated his car. 

Plaintiff alleged that ithe collision was caused by ithe negligent con- 
d u d  of Hilliard. Defendtants !alleged t h d  rbhe oollision was aaused 
by the negligent conduat of Mrs. Sadie Lamrn Mercer, plaintiff's wife. 

I n  their "First Further Answer and Defense," a separate and dis- 
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tinct part of said joint amwar, defendants alleged as res judicata 
and as a bar to  plaintiff's right t o  maintain this action the facts sum- 
marized below. 

After the present action was instituted, to x i t ,  on err. about Septeni- 
ber 4, 1958, Mrs. Margaret Strickland instituted a separate notion in 
the Superior Court of Wake C o h y  against ?tlrs. S a d ~ e  L a n m  Mercer, 
George Mercer and Ray Bentm Hilliard. I n  her complaint therein, 
ME. Sitrickland alleged that,  after the collision bcrtu-ean the Mercer 
and Hilliard cars, the Meroer car struck her car, then properly park- 
ed on the noath side of New Bern Avenue; and, alleging that  the 
danmge to her car was caused by the negligence of the three defend- 
anlts, she asserted her right t o  recover from t.hem the sun1 of $250.00. 

No pleading was filed by any defendlanlt in the Strickland ease. 
On or about September 16, 1958, in consideration of t l w r  payment 

b her of $165.00, Mrs. Strickland execuked a release and thereby dis- 
charged ithe Mercers from liability on account of the damage done to 
her car. On September 17, 1958, a judgmenk was antered by the as- 
sistant clerk of superior court, which, after reciting thalt the plaintiff 
had elected to  hake a voluntary nonsuit, provided: "IT IS THERE- 
FORE ORDERED, ADJUDGED AND DECREED that the plain- 
tiff bc and she is hereby nonsuited and that  die psy the cost of this 
action." This judgment beam the writhen consent of 11Ir.q Strickland 
and of her attorney. 

Defendantls alleged that  the release executed by blrr. Strickland 
and the @aid judgment were plarts of the same tranwction, namely, 
a transacttion wherein "representsttives of the said RIM. Margaret 
Strickland and the plaintiff George H. Mercer and Sadie L a m n  Mercer 
entered into a compromise settlement of said action " 

Plaintiff's motion to strike in zts ent irety  defendants' "First Fui-ther 
Answer and Defense," is based on these grounds: 

"1. The allegations of said First Further Answer and Defense do 
nat constitute res  judicata of any of the issues in~olved in thir action. 

"2. The allegations of said First Further Answer and Defense are 
irrelevant, immaterial and prejudicial, and have no suhst~antial re- 
lation t o  %he controversy between ithe panties to  t1ii.i action, and pre- 
senk no legal defense tlo the plaintiff's cause of action " 

After hearing, Judge Morris enitered an order allowing plaintiff's 
said motion; and defendants excepted and appealed. 

Gardner,  Connor & Lee  for plaintiff ,  appellee. 
Dupree  & W e a v e r  and Lucas ,  R a n d  R. Rose  for defendants ,  ap-  

pellants. 
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BOBBITT, J. The sole ground of plaintiff's m t i o n  is (that the fa.& 
alleged by defendants do not c d t h  a legal defense to plaintiff's 
a d o n .  I n  substanIce, if not in form, plaintiff's mcrtim is a demurrer 
to defendants' "First Further Amwer land Defense," in its entirety, 
and will be so wnsidered. Hayes v. Wilmington, 243 N.C. 525, 91 
S.E. 2d 673; Etheridge v. Light Co., 249 N.C. 367, 106 S.E. 2d 560. 

G.S. 1-141, in ,pertinent part, provides: "The plaintiff may in all 
cmes demur to an answer conbaining new matter, where upon its f'ace, 
it doas not oonstitute a . . . defense,; and he m y  demur to one or 
more of lsuch defenses . . ., and reply to the residue." Williams v. 
Hospital Asso., 234 N.C. 536, 67 S.E. 2d 662; Jenkins v. Fields, 240 
N.C. 776, 83 S.E. 26 908. 

"A plea in bar is one th& demies the plainhiff's right to maintain 
the ia&m,  and which, if mhblished, will destroy the acrtion." Mc- 
Intosh, N. C. Practice & Procedure, $ 523; Brown v. Clement Co., 217 
N.C. 47, 6 S.E. 2d 842; Solon Lodge v. Ionic Lodge, 245 N.C. 281, 
95 S.E. 2d 921. 

An order or judgment which sustains a, demurrer to a plea in bar 
affecB a substantial right m d  a defendant may appeal Itherefrom. 
G.S. 1-277; Shelby v. R. R., 147 N.C. 537, 61 S.E. 377. Rule 4 ( a ) ,  
Rules of Pradice in the Supreme Court, 242 N.C. 766, when (other- 
wise applicable, limits the right of immedi~tute appeal only in imhances 
where the demurrer is overruled. 

The facts alleged by defendanbs do not constitute either an adjudi- 
cahion or an acknowledgment that negligence on the part of Mrs. 
Mercer proximately c a u d  the sollision between bhe Mercer and Hil- 
liard cars. Dixie Lines v. Grannick, 238 N.C. 552, 78 S.E. 2d 410. 

The fiaidual situation here illustrates the soundness of hhe reasons 
dated by Erzun, J., in support of the decision in Dixie Lines v. Gran- 
nick, supra. Mrs. Sltricklmd's action in Wake Superior Court in- 
volved a small property claim. The Mercers were residents of Wilson 
Counhy. 1ndqenden.t of questions relating to legal liabilihy, the in- 
convenience and Ithe expense of fighting the Strickland cskse would 
seem sufficient praotical ground to induce the Mercers to effect a 
compromise settlement of Mrs. Strickl1and1.s claim. Moreover, if plain- 
tiff preferred, by effeding a compwmise sattlemenlt thereof, t . ~  eli- 
minate Mrs. Stricklmd's small property damage claim, so that  the 
respective rightjs of the Mercers and of defendmb inter se would be 
adjudicated in the separate action then pending between them rather 
than as a subordinate fearture of ithe Strickland w e ,  they were a t  
liberty to do so. 

Defendanrts undertake Ito distinguish Dixie Lines v. Grannick, supra, 
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on the ground hhwt no court %)tion or judgment was involved therein. 
This Eacltual distinction k immaterial. I n  bath owes there was an out 
of court compromise satitlement. Having received the oompromise 
considerahion, and having executed a full release, Mrs. Strickland 
was thereby precluded from proseouting her action. The judgment of 
volunhry nonsuit was only an incident in  the consunimation of the 
out of court compromise settlement. 

It is noteworthy thart .the compromise settlement was between hlrs. 
Strickland and the Mercers. Defendants do not allege that they or 
either of them participated therein in any way. If i t  absolved de- 
fendants from liability t~ hlrs. Strickland, to this extent defendants 
have reason ito be well plemed. 

Defendfads contend, citing Steele v. Beaty, 215 K.C. 680, 2 S.E. 2d 
854, t h t  the judgmenk was a retraxit mther than a simple judgment 
of voluntary nonsuit. In  &her event, ih was not a judicial determina- 
tion or adjudication of liability on lthe part of the Mercers. If a 
retraxit, its legal effect was tm estop Mrs. Strickland from institulting 
another suit on the %me muse of action. 

The factual situations in Coach Co. v. Stone, 235 K.C. 619, 70 S.E. 
2d 673, and in rthe cases cited rtherein, axe &ted and distinguished by 
Ervin, J., in Dixie Lines v. Grannick, supra. Suffice to say. Dixie Lines 
v. Granniclc, szipra, on which the p m t  decision is based, is expressly 
approved. 

Affirmed. 

dNASITASI.4 ANDREWS v. T. 2. SPROTT. 

(Filed 18 March, 1959.) 

1. Automobiles 8 46: Trial 5 3 1 b  
A charge predicating plaintW's right to recover in part upon defend- 

ant's operation of his car a t  a reckless nate of speed must be held preju- 
dicial to plaintiff when plaintiff relies exclusively on other grounds for 
recovery and there is neither allegation nor evidence tha t  defendant 
operated his car a t  a reckless rate  of speed, since it  is error to charge 
on an abstract principle of law not supported by any view of the evidence. 

2. Automobiles 8 46: Negligence 8 20- 
L t  is error for the court t~ charge the jury conjunctively a s  to all  the 

specific allegations of negligence upon which plainti&' relied in order 
to  answer the issue of negligence in the affirmative, since such charge 
places the burden of proving all  of the allegations of negligence a s  a 
proximate cause of &e injury in order to obtain a n  affirmaltive answer 
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bo *he issue, whereas proof of any one of them is sufficient for this pur- 
pose. !@he use of "and" instead of "or" is prejudicial in such instance. 

APPEAL by pllajntiff from Froneberger, J., October 20, 1958 Schedule 
A Civil Term, MECKLENBURG Superior Count. 

Civil action to reoover damages fior pemnal  injury resulting from 
adionable negligence. The plaintiff alleged &e was a passenger in 
an autmobile driven by C. W. Leekley in the lefh or inside lane for 
emt-bound traffic on East Fourth Sitreet, City of Charlotte; that 
Leekley shopped in obedience to a t~affic control light a t  the Trade 
St& int,ersection; that the defendanlt appnoached the intersection 
also driving eftst on East Fourth Sitreat, but, in 6he right-hand or out- 
side tr&c lame; that while he was in &he laxit of stopping for the bnaf- 
fic light he suddenly and ciarelessly turned to  his lefrt, crossed his 
marked traffic Ifme and collided with Leekley's automobile, injuring 
the plaintiff; hhat the defendant was neghgent in that  he (1) cmased 
in60 the adj~acent tnaffic lane in violation of a city ordinance, (2)  fail- 
ed 60 keep a proper lookout, (3 )  failed to keep his vehicle under proper 
m t m l ,  and ( 41  failed to give a proper signal of his intended move- 
ment. 

The defendant, by answer, \denied negligence in all tihe particulars 
alleged and denied the plaintiff sustained injury. As a bar t o  the 
adion he pleaded the plaintiff's contributory negligence, !to which she 
filed a reply alleging !the defendmt had %he llasrt clear clhmce to avoid 
the injury. 

The plaintiff introduced evidence, including the city ordin~ance, tend- 
ing to support her allegations. The defendant a h  intnoduced evidence 
land Mified in his own behalf thsvt his iautomobile "pulled" bo his 
lefit while he was in the act of stopping for bhe light b e c a w  of a 
mechanical defed in the brakes of which he had no prior notice, and 
lthat his bumper brtrely scraped the side land fender of Leekley's (auto- 
mobile and that the cont'act was nat auffioimt b have injured ;the 
plaimrtiff. 

Issues of negligence, contributory negligence, and clarnagw were 
suibmiitited. The jury answered trhe i~ssue of negligence in bavor of the 
defendant. From a judgment dismissing the action, khe plaintiff ap- 
pealed. 

Bell, Bradley, Gebhardt & DeLaney, By: Ernest S. DeLaney, Jr., 
for plaintiff, appellunt. 

Craiyhill, ETcndleman & Kennedy for defendant, appellee. 

HIGGINS, J. The plaintiff, by 'her assign& of error No. 4, chal- 
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lenges the following portion of the cowt's charge: "Kow, ladies and 
gentlemen of the jury, if you find from the evidence and by its great- 
er weight as  I have defined that  term to you, that  the defendant 
opemted his car alt a reckless rate of speed, tha t  lie operated his car 
with defective brakes, tha t  he failed t o  keep a proper lookout, and 
faded to keep his car under control, and if  you find that such negli- 
gence was the proxmate cause of the collision and trhe re\wlting in- 
jury, then i t  would be your duty to  answer the  first isalle yes. Other- 
wise, i t  would be pour duty to answer ~t no." 

The plaintiff argues she is prejudiced by the charge in two respects: 
First, the court committed ernor in charging wlth lespect to the  

defendant's optra.tion of his car a t  a reckless rate of speed. Her ob- 
jection seems to be valid. The cornplaint does not allege and the evi- 
dence does not show spcecl. I t  is error t o  charge 011 an abstract prin- 
ciple of law not suppo~ted by any view of the evidence. Worley v. 
Motor Co., 246 N.C. 677, 100 S.E. 2d 70; State 2 , .  McCo?/, 236 N.C. 
121, 71 S.E. 2d 921; Wzlliams v. H a m s ,  137 ;?r' C. 460, 49 S.E. 954. 

Seoond, the court charged in the conjunctive a.; to a11 the specific 
allegations of negligence upon which the plaint~ff reheti The effect 
was to require the jury to find the defendant g u ~ l t y  of ,111 the acts 
of negligence detailed by the count in order to ananer the first issue 
In favor of the plaintiff. The charge, In the manner given, placed upon 
the plaintiff the burden of shuwng speed. defectir-e brakes, f a~ lure  
to  keep a proper lookoult, and failure t o  keep his car under control. 
The plaintiff was entitled t o  have the jury p a s  on the question 
whether the evidence showed the defendant, in any of the part~culars 
alleged, had breached a legal duty which he owed to the  plaintiff, and 
if so, whether such breach PI-oxi~nately caused her Injury and damage. 
Henderson v. Henderson, 239 X.C. 487, 80 S.E. 2d 383; A41dr~dge u. 
I ias t  y. 240 N.C. 353, 82 S E. 2d 331 ; E ~ v z n  21. M z ~ I s  CO., 233 X.C. 415, 
64 S.E. 2d 431. For additional cases, see Strong's Xontl; Carolina In- 
dex, Vol. 1, p. 232, n. 19. 

The dcfendnnt seeks to  uphold the in~struction by application of 
the rule permitting, under centain circumst~ances, the intercliange of 
the disjunctive "or" and the conjunckive 'land." True, in the interpre- 
tation of wills, deeds, contracts, statutes, etc., the courts have per- 
mitted a switch of bhe words, but only when necessary to  give effect 
%o some manifest purpose and t o  carry out a definite intent. Substi- 
tution of the one word for the other is permissible only "when sense 
requires it." The jury heard what the  judge charged. I t  did not hem 
what he intended to charge. By requiring the plainitiff to  make good 
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on all negligent s c k  upon whiclh she relied, the court required her 
to  carry too great a burden. For this error, she is entitled to  a 

New Trial. 

CECIL TPSOX AND WIFE, HESTER TPSON V. STATE HIGHWAY COM- 
MF&SION, MIh'NIE TYSON WINBORN A N D  HUSBAND, ROBERT 
WINBORN. 

(Filed 18 March, 1959.) 

Eminent Domain 8 11- 
In  an action by the owner of a n  interest in lands against the State 

Highway C o m m ~ i ~ i o n  to recover compensation for the taking of a portion 
of the Innd, the joinder, as  a respondent, of the owner of the other in- 
terest in the land cannot result in a niisjoinder of parties and causes, 
since the action is to enforce a single righlt to recover compensation, 
and the joinder of all  partim having a n  interest in the land is required 
by G.S. 40-12. 

APPEAL by raspondent State Highway Commimion from Bone, 
Resident Judge, in chambers, 1 November 1958. WILSON. 

Special proceeding for recovery of compensation for lands of pe- 
tihioners appropriated by respondent for highway purposes, heard 
upon a demurrer. 

A sumnlary of the nllegakions of the petition follow: 
Cecil Tyson i z  t h e  owner of a farm containing 128.25 acres, and his 

wife has a dower interest therein. On 1 January 1957 the raspondent 
sppropria.tt-d s desc~ibed part of i t  for highway pu- by virtue 
of &he power of eminent domain vested in i t  by G.S. 40-12 et seq. and 
G.S. 136-19. 

Cecil Tyson was the sole owner of a fee simple title to part of this 
farm, and was the owner of a one-half undivided interest in lthe re- 
maining part of the farm. The raspondent Minnie Ty,son Winborn is 
the owner of the other one-h~alf interest in the farm as a tenant in 
common with Cecil Tymn. Robert Winborn is her husband. 

Petitioners have been damaged by the taking of said land and by 
damage to  the remaining land, and have not been compensated by 
the State Highway Commission. 

The petitioners pray th'at lthe oourt appoint commissimers to ap- 
praise the damages sustained by ithem as a result of the taking of 
their property by the State Highway Commission, and fix the wm- 
pensation to which they are entitled. 
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The Skate Highway Commission demurred to the petition on the 
ground that there is a misjoinder of parties and causes. 

The Clerk of the Court overruled the demurrer. On appeal Judge 
Bone overruled the demurrer, and the State Highway Commission 
appeals. 

Thorp,  Spruill, Thorp &: Trotter for petitioners, appellees. 
Malcolm B. Seawell, Attorney General, Kenneth Wooten ,  Jr., -4s- 

sistant Attorney General, Glenn L. Hooper, Jr., Trial Attorney,  and 
Ll1cn.s. Rand R. Rose for S ta te  Highway Commission, appellant. 

PER CURIAM. G.S. 40-12 required bhe petitioners to  state in their 
pebition the names of all parties who own or have, or claim to  own or 
11ave. estates or interests in fhe ],and. The averments in the petition 
JS to the respondenis, Winborn, is in compliance with this s t d ~ ~ t e .  
Petitioners seek nlo relief of any kind against the Winborns. 

According to the allegajtiions of the petition, the petitioners merely 
seek to enforce a single right, ithat is, to recover from the State High- 
way Commission compensation for lands of theirs appropriated by 
it for highway purposw. 

There is no misjoinder of parties and causes, and Judge Bone cor- 
rectly overruled the demurrer. 

Affirmed. 

STATE: O F  SORTH CAROLIN.4 v. J-4NES COLE, JAllES GARLAXU 
MARTIN a m  OTHERS TO THE STATE I NKSOWA. 

(Filed 26 March, 1959.) 

1. Riot Q 1- 
The crimes of inciting a riot and participating in a riot are  separate 

and distinct offenses against the public peace. 

2. Same-- 
Defendants may not be comicted of inciting to riot unless the incite- 

ment results in  a riot, and therefore in a prosecution for inciting x 
riot the State must show, in addition to incitement by defendants, that 
a n  unlawful assembly took place and thalt i t  was accompanied by actual 
force or violence, o r  tha t  it  'had a t  least a n  apparent tendency thereto. 

3. Riot 5 % Indictment held sufficient to charge defendants with in- 
citing to riot. 

An indictment charging that  defendants, with others unknown a n n s l  
with certain weapons, did assemble near a ceatain town for the purpose 
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of conducting a meeting and rally of the so-called Knights of the 
Ku Klns  Klan, with the common intent to preach racial dissention nnd 
to coerce and intimidate the populuee, after they had been warned thnt 
&aid meeting would cause violence and a breach of the peace, and thnt 
they wilfully and unlawfully did incite a riot, Itcld sufficiently to allege 
that  the assembly which defendants encouraged was for an unlawful 
purpose which would naturally lead to a riot, and therefore was sufti- 
cient to charge inciting to riot, without allegation that defendants rrt- 
tempted to mutually assist each other against lawfnl anthority or en- 
gaged in any act of personal violence. 

Unlawful Assembly- 
An assembly for a lawful purpose may be converted into an unlawful 

assembly if a t  any time during the meeting the persom assembled act 
with a common intent, formed before or during the meeting, to obtain 
a purpose which will interfere with the rights of others by committing 
disorderly acts in such manner a s  to cause sane, firin and courageous 
,pmmns in the neighborhood to apprehend a breach of the peace. 

Riot  § 2- 
The evidence in this case i s  held sufficient to be submitted to the jury 

that defendants, armed with deadly weapons, encouraged and attentlet1 
a meeting of t h e  I iu  Klus Klan in a neighborhood having a large nuln- 
ber of Indian residemts after inflammatory speeches, cross-burnings and 
newspaper reports thereof had incensed the Indians of the community 
to such a n  extent that  the proposed meeting woulrl tend to invoke n 
breach of the peace and incite to riot, and motion for in~olun ta rg  nnrl- 
suit was properly denied as  to both defendants. 

Constitutional Law a 18- 
The right of free assemblage and the right to bear arms does not 

sanction a n  assembly by a secret society for  the unlawful purpose of 
intimidating or coercing the populace or any segment thereof and thus 
nsurp the functions of the law enforcement officers of the community 
or the courts of the State. 

Criminal Law 5 37: Riot § 2-- 
In  a prosecution of two defendants for inciting to riot, evidence of 

irifiamlnatory statements niade by one of them, which mere not made in 
the presence of the other, is inadmissible a s  to such other, and thc 
admission of such evidence over the ol~jection of such other is prejudi- 
cial a s  to him. 

Riot  8 2- 
I n  a prosecution for inciting to riot, the count is iequired to charge 

the elements of riot, since, unless the jury can find from the evidence 
that  a riot occurred, defendants could not be guilty of inciting to riot. 

I n  this prosecultion for inciting to riot, the court correctly charged 
that  the assemblage encouraged and attended by defendan~ts must have 
been unlawful, calculated to result in a breach of the peace, and that 
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a riot must have ensued, in order b convict defendants of inciting to 
riot. 

lo. Riot § 1- 
An unlawful assembly is an essential element of the offense of riot. 

APPEAL by defendants from Willzams, J., Maxch Term 1958 of 
ROBESON. These cmes as Nos. 722 and 724 were argued ak the Fall 
Term 1958 (of this Court. 

This is a criminal action. The defendants were indicted jointly and 
tried together in ithe oourt below. Sepamte appeals were brought to  
this Court, but they will be considered together and disposed of here- 
in. 

The defendants were tried upon a bill of indictment charging that  
James Cole (and James Garland Martin, together wilth ohher persons 
to the State unknown, of a totad number of more than ten, did on 18 
January 1958, wilfully and unlawfully, while armed with firearms, 
concealed and unconcealed, t o  wit, pishoks, rifles, and shotguns, as- 
amlhle near the Town of Maxton in the County of Robeson, for the 
rollmon purpose of conduoting a meeting and rally of the so-called 
Knights of ithe Ku Klux Kllan, with the common intent to  preach 
racial dissention and coerce and intimidate the populace, and with 
Ithe common intent t o  caxry oult said punpose in a violent manner to  
the terror of the people, with the oommon intent mutually t o  assist 
one another against all who should o p , p e  them, dthough they had 
been warned thrut tiheir prior conduct and pronouncements against (the 
Indians of Robewn Comity had incensed ~aind inflamed said Indians 
against them, and that  ,t large number of said Indians intended t o  
appear in armed force a t  said meeting, and khat t o  hold said meeting 
would cause violence and a breach of the peace; that  the said James 
Cole, James Garland Martin, and others t o  the State unknown, wil- 
fully and unlawfully did incite a riot. 

The State's evidence tends t o  show thlat the defendant James Cole 
of Marion, South Ganolina, is the Grand Wizard of [the Ku Klux Klan 
in Nonhh Carolina, and Chat headquarters of the Klan is in Charlotlte, 
North Carolina; that  James Garland Martin of Reidsville, North 
Carolina is known as  the Titan of the Klan, and receives and ex- 
amines applications for membership in the Klan, and plaom orders 
for Klan robes. There is evidence tending to show tihait Martin re- 
ceived a letter from the Charloctte headquadas prior (to the Ma* 
rally, directing him to be armed at all Klan rallies in the future, and 
&hat he was lnvlited Ito ithe hillaxton rally by James b l e .  

The Stahe'6 evidence further hends to show thact the meeting held or 
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attempted to be held on 18 January 1958 was the seventh or eighth 
meeting of the Klan in Robwon County. There is also evidence to the 
effwt thah James Cole had lemed the field from the owners or occu- 
pants thereof where the Maxton nally was ahtempted to be held. 

Paul Mason, a reporter for National Broadcasting, Radio Program 
Moniltor, testified that he secured an interview with the defendant 
Cole on or about 21 December 1957 a t  la Klan meeting in Greensboro, 
North Carolina; that a t  that  meeting Cole identified himlself as the 
Grand Wizard of the Klan; thah they were within a small circle of 
people and that all h~ad guns. "I asked him why they had guns * * *. 
He said, 'We have a right Ito aarry arms under the Conlstitution.' I 
said, 'You wonk hell me any more why you are clarrying guns?' He 
said, 'I think they speak for themselves.' Before I could slay any- 
thing, he @aid, 'If fhey donrlt, ithey will.' * * ' He said, 'I got five guns 
and I got money in the bank to buy five more, and as long as the 
Oonsbitution gives me the right to  bear arms, there ain't going  to be 
no Negroes in soh001 with my children. * * * I will tell you this: I n  
North Oarolina if the Pearsall Pllan is not enough, then the Smith 
Wason Plan is.' I don't believe Cole was armed, Almost everyone 
else in the crowd was." 

Bruce Robevts, the owner of the Scottish Chief and Lumberton 
Post, weekly newspapers, testified that  on Friday or Saturdlay of %he 
week before the Klan meeting on 18 Janu~ary 1958, a man came to his 
office by the name of Guy-+ white man; that  )as a result of the con- 
versation with Guy "I went t o  la house on Fifith Street in L u m M a n  
about 6:30 at  night on Monday, the 13th of .January 1958. I met 
James Cole a t  this time. Jlames Cole and ithe person I know by the 
name of Guy said lthey had a oouple of crosses ito burn. * * Appax- 
ently, they wanted me to write a stmy labout it, a news istory in my 
paper. * * * We left bhe house by Oar. James Cole and Howard Tay- 
lor were bhe other persons in the oar in which I was riding. Howard 
Taylor is an employee of mine, who works with illy paper in Ifaxton. 

* On the instructions of James Cole, we followed .several cars to 
St. Pauls * * me &pped in a sort of parking lot area. * * There 
were several other cars. b e  Klansmen in robes were there and 
some other cars began pulling in with Kbantsmen in them ' * . The 
defendant Cole said they were p i n g  ito burn a cross in fro& of an 
Indian house near St. Pauls. Cole put on a Klan uniform and every- 
M y  hlad on or put on Klan robes. There were about fifteen hooded 
Klansmen tihere. The Klansmen got in clam 'and drove from fhere * * 
for a mile or two, got out and burned a cross in front of a home. 
James Cole was in uniform or regalia of the Ku Klux Klan. It was 
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different from the others, sort of purple * * with two c r w x s  on 
the front. * Cole said, regarding the croas-burning ah St. Paula, 
that an Indian woman lived in this house and she was having an af- 
fair wibh a white man; that this cross was burned ais a warning to 
her. The cross was burned direcrtly in fmnt of ithe house * about 
150 feet from ithe house. * * * James Cole and the Klansmen stayed 
ah the house at  Sit. Pads where the cross was burned five or ten min- 
urtes. The Klansmen then got in cars land drove down 301 to East 
Lumberton. I followed along. James Oole and Howard Taylor were 
in my oar. Over near the old mill in East Lumberton the car stopped 
at a vaoant lot. James CIole was giving imtrudions. * * * They had 
mother cross similar to the m e  they had near St. Pauls, six or seven 
fmt high, and proceeded to set ilt up in the vacant lot. G l e  said 
they were burning this particullar cnom in E a d  Lumberton because 
the Klan had been informed that an Indian family had moved into 
E a d  Lumbertion; thak the Klan had {three investigabrs working on 
it, and that the burning of the cmss was a warning." 

This witness hetestified that he carried no story of this cross-burning 
in his paiper but did miake a report .to the Fayettevil~le Observer and 
to the Charlotte Kews on Tuesday mwning prior to the rally on the 
18th; ithat he was a correspondent for those papens. 

Malcolm G .  McLeod testified thart he was the Sheriff of Robeson 
Oouruty; that  he knew lthe defendants James Cole and James Garland 
Martin; that on 15 January 1958  the w i t n ~  hiad gone to Pembrohc 
in Robeson County in response to a oall fmm the Mayor of Pembroke 
At the City N d l  he found approximately thirty Indians amembled 
there. After talking wihh them, the witness, together with Captain 
C. R Williams and Sergeant G. D. Dodson of the Highway Patrol, 
went to Marion, South Carolina, and had a balk with Cole at his 
residence. "1 told Mr. Cole how the tension wais growing in Robwon 
bunlty among the Indian people with reference (to the Ku Klux Klan 
having a rally in Maxton as adveatised in the paper for the follow- 
ing Saturday night, January 18bh * * * I (told Mr. Cole that I had 
seen in the newspapers Tuesday afternoon and Wednesday morning 
about tmo cross~burnings as a warning to the Indian people of Robe- 
m County." 

According (to this evidence and other evidenw on behalf of the 
Skate, Cole was advised and urged not to hold the Khan rally at  Max- 
ton as advertised; he was told that it would be extremely dangerous 
to go h e a d  with the plans for the  ally. Shmiff McLeod teortified that 
he told Oole that  he ".thoughlt hits life would be in dfanger if he made 
the same speech he had been making." 
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Sheriff McLeod, continuing, testified that Cole did not give a defi- 
nite answer as to whether he would have the meeting and rally on 
Saturday night; he said, "he would let us know." 

Sergeant Dodson, who was present a t  the conference in Marion, 
South Carolina, testified that  Cole said "he wasn't afraid; that he 
could call ih off if he wanted to; never did say whether or not he 
would." 

According b the Shake's evidence, Cole never wmmunioajted funther 
with the oficers about lthe meeting, but did oall Bruce Roberts and 
inquilmd of him on Wednesday or Thursday before rthe rally on Sat- 
w h y  whdher ,$he Indiims were mad a t  him and the Klan. Roberts 
inquired of Cole whether he was going to hold .the rally, and he 
ammered, "Yes, the Kllan never blacked down." 

The witness M c L d  furtiher testified that he had seen Cole a t  
other Klan meetings, "I believe that was the seventh or eighth since 
the opening meeting of the Kllan held in Robeson County. I saw Cole 
in Shlamon in Ocrtober of 1956, one (meeting) up on 301 North of 
Sk. Pauls a t  Peter Frank Everetit's place; saw him a t  Ivey's Cross- 
mads, and one held in Wilshart Township, near Allenton. The other 
Klan medings I didn't go to." 

This witness (also testified that, Cole would open the meetings with 
a hymn and paayer, and would then iskart his balk. "Practically every 
time he would say: 'Dlamn the h'egro, damn the ,Jews * * " and the 
Catholicls.' He would also give reference to the Pearaall Plan, said 
'if the Pearsall Plan doesn't work the Smith & Weason Plan will 
work.' " 

Thk  witness further testified that he had never seen the defendant 
Mairtiin until the nigh6 of the 11ally on 18 January 1958; that he ar- 
rived rut the place of the meeting between 8:00 and 8:30 with one of 
hia depuities, Ralph Purcell; th~ah aw soon as Mr. Purcell and he step- 
ped out of the car and Istai-ted towards the field, eight or ten men 
with shotguns, rifle? and pistols surrounded them. They identified 
tihemselves and told them they wanted t o  see James Cole. They were 
aicoompanied by the armed poup to where the defendant Cole was 
working on a generator that made power for the electric lights. When 
they axrived rthere were h u t  200 people m lthe field. "I would say 
there were 25 or 30 members of the Ku Klux Klan there. Everybody 
bald one or two guns-rifles-shotguns. One man had two pistols 
&rapped to his side. " * * I didn't see any colored people, saw some 
white people and some Indiana. * * * James Garland Martin came 
up )to where Mr. Cole and I were lstanding and was ltalking about Mr. 
Cole's wife being in the oar. * * * Mr. Cole mid ito take his wife and 
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ahildren ou t  of the car and told James Garland Martin to put them 
in a oar out a t  ithe mad. * * * I spoke Ito him (Cole) and I said, 
'Jimmie, I told you how tihese people feel about this thing up here.' 
He said, 'Yes.' He said he wanted to talk (to me in private. He said, 
'I didn't want to come, but the rest waked ito come and I had 60 come 
wikh them, and thah is the reason I am here.' * * * He then said, 'I 
am due mme protection for a lawful assembly.' I said, 'I don1% think 
you can call i t  a llawful msemlbly, you wilth men armed with guns 
and riflea * * * '  . I hold him, 'I believe if I had one hundred and fifty 
men, I wuldn't keep the Indians of Robeson Counity from coming 
in on thah field.' " 

The evidence tends to show that Cole was not armed at the time 
he had his conversahion with Sheriff McLeod, nor is there any evi- 
dence ;that he was ever armed. Laher, membws of the Indian race 
began arriving and lined up across lthe road from the field, many of 
them being \armed. 

The Sheriff left the scene, returned to his oar and called by radio 
for )additional deputies and for nlembens of hhe Highway Patrol. Nine 
deputies and about fifteen mernbem of the Highway Patrol responded 
to rthe call. Before lthe Sheriff and the add6tional officers returned to 
bhe scene of the rally the shooting hlad broken out. Seve~al hundred 
shots were fired, and ltwo people, a news reporter and a soldier by- 
dander, were slightly injured by gunshot. The crowd was estimated 
to oonsilst of from a few hundred to a thousand people. The shots 
fired were estimlakd tho be anywhere from one hundred to several 
hundred. When the Highway Patrol and the additional police officers 
arrived, i t  kook about thirty minutes to rasitore order; firearms in 
large numbers were taken from the Klansmen and from the Indians. 
I t  w a  about 10:30 p.m. before the field was cleared of people and 
automobiles. A number of cars bad been da,mMaged, the tires of one 
car had been slashed, and several cars had to be towed away by a 
wrecker. 

The defendant Martin was disarmed during the riot and arrested 
for carrying a concealed weapon and for being drunk. He was con- 
victed of both charges. 

Sheriff McLeod had a conversation with the defendant Martin 
sometime during the week after the rally near Maxton, and Martin 
#told the Sheriff he had ahtended the Klan rally in Randleman a week 
or two before the Mlaxton rally; that Cole wlas there and made a 
speech; that Cole said in Rmdleman '"here were about 30,000 half- 
breeds down in Robeson County, and thak he was going to have a 
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rally there and mare ,them up." This evidence wm admitted only ais 
agrtinst Martin. 

Ralph Purcell, the Deputy Sheriff of Robeson County who ac- 
companied the Sheriff to see Oole cut the  ally, rtesltified thiart the com- 
munity where the rally wae held is made up of "colored, white, land 
Indian"; that  ten Indian families lived in a radius of a mile of the 
phace. This witness further testified ltbait when Sheriff McLeod told 
Cole that  he .thought, it, inadvisable to hold t~he meeting, Cole told 
him he "couldn't see any re= why he srhould not hold it, but would 
tone it down some." 

The jury returned la verdict of guilrty i~ to both defendants as 
charged in the bill of indictment. From the wntencea imposed, both 
defend~mts appeal, ,asrsigning error. 

Attorney General Seawell, Assistant Attorney General Love, Ber- 
nard A. Harrell, S ta f f  Attorney, for the State. 

Charles B. N y e ,  Daniel M. Williams, Jr., attorneys for defendant 
Cole. 

E. L. Alston, Jr., attorney for defendant Martin. 

DENNY, J. We shall first consider cmbain assignments of error 
based on exceptim which both defendants have preserved and argued 
in their respechive briefs. 

The defendants insist that the trial court committed error in re- 
fusing to sustain their respective moltionis to quash the bill of indict- 
ment. They oon.tend thah while the indiatment attempts to charge the 
defendqanlts and their mmpanims or mooiatm with unlawful as- 
sembly, the indiatmen't h not set forth any unlawful purpose 01. 

any unlawful acts which the defendants amembled to commit; that 
it d m  not charge the defendants with the necessary elements of an 
attempt to mutually assist each other :tgainst lawful auhhority. The 
arguments in the briefs are subshntially ais if the defendants were 
charged with engaging in a riot, when, rtir a matter of fact, the bill 
of indictment charges the defendanb, and othem to the State un- 
known, with inciting a riot. 

The crimes of inciting a riot and participating in a riot are separate 
land dbtinot offensas against the public peace. Both crimes have their 
origin in the common law. 

"Inciting to riot is not a constituent element of riot; they are sepa- 
rate and distinat offenses. On may incite a riot and not be pre- 
mnt or participarte in it, or one may be present at, a riot, and by giv- 
ing sapport to riotious acts be guilty of riot, yet not be guilty of 
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inciting to riot." Commonwealth v. Safis, 122 Pa. Super. 333, 186. A. 
177; 77 C.J.S., Riot, section l ( b ) ,  page 423. 

I n  trhe case of Commonwealth v. Egan, 113 Pa. Super. 375, 173 A. 
764, i t  was held that  inciting b riot is a common law offense, the 
gist of which is its tendency 'to p~ovoke  a breach of the peace, though 
the parties first aaembled for an innocent purpose. The Court said: 
"Giving the word 'incite1 its plain and accepted meaning-to arouse, 
stir up, urge, provoke, encourage, spur on, goad-there can be no 
doubt of the offense charged * * *. Inciting to riot from the very sense 
of (the language wed, maanis such a mume of conduot, by the use of 
words, signs or language, or  any ahher means by which one clan be 
urged on ;to action, as would nmka l ly  lead, or urge other men to en- 
gage in or  enter upon conduck which, if complated, would make a 
r i d .  If any men or set of men should combine and !arrange to so 
agihate the community to  suoh a pitch, &hat the nakural, and to be 
expected results of such agictation, would be a riot, that,  would be 
inciting to  riot, an offense ah common law * * * . " Commonwealth v. 
Sciullo, 169 Pa. Super. 318, 82 A. 2d 695. 

I n  (the instant cme, the bill of indiotment does charge that  the de- 
fendants, while armed with centain weapone, did a m b l e  near the 
Town of Maxton for the common purpose of conducting a meeting 
and rally of the so-called Knights of the Ku Klux Klan, with the 
common intent to preach racial dissension and to coerce and intim- 
idate the populace. We hold bhat the indicitmmh adequately charges 
an  unlawful purpose and that  the case of S. v. Baldwin, 18 N.C. 
195, relied on by the defendants, is distinguishable and not controlling 
on the charge contained in the bill of indictment in this case. 

The defendants were not convicrted of unlawful assembly or riot, 
bult of inciting Do riot. Naturally, tihey could not have been convicted 
of inciting to  riot unless the incitement resulted in a riot. "It must be 
shown in riot (that the aissembling was aocompanied with some such 
circum&ances, either of actual force or violence, or a t  least having 
an apparent tendency thereto, as were oalculated to inspire people 
with t e r~o r ,  such as being armed, making threatening speeches, turbu- 
lent gestures, or the like, or being in disguise * * * . In  any case, i t  
is well settled that  it is not necessary that  personal violence be com- 
mitted * * * . " Wharton's Criminal Law land Procedure (1957 Ed.),  
Vol. 2, section 864, page 731; S. v. Lustig, 13 N.J. Super. 149, SO A. 
2d 309. This assignment of error is overruled. 

The defendants assign as error the failure of the trial court to - 
sustain their motions for judgment as of nonsuit a t  the close of the 
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State's evidence, which motions were renewed after the defendanhs 
announced they would offer no evidence. 

The overwhelming weight of authority seems to  be to the effect, in 
the absence of a statute to  the contrary, rthat persons may assemble 
together for a lawful purpose, but if a t  any time during the meeting 
they act with a common intent, formed before or during the meeting, 
to  attain a purpose which will interfere with the righ~ts of others by 
oommitting disorderly achs in such manner as to cau~se sane, firm and 
courageous persons in the neighborhood to  apprehend a breach of 
ithe peace, such meetiing oonstitutes an unlawful assembly. See Anno: 
Unlawful Assembly, 58 .4.L.R. 751, and 93 A.L.R. 737, where the 
authorities in support of this view, from many jurisdictions, are as- 
sembled. 

In  the case of People v. Burman, et  al ,  154 Mich. 150, 117 N.W. 
589, 25 L.R.A. (NS) 251, the defendants were convicted of a breach 
of the peace in violation of a city (ordinance. The defendants had 
marcihed through the streets of the Cilty of Hanoock, Michigan, dis- 
pllaying red f lag.  They had been warnad that the display of such 
fllags would cause a 'breach of the peace and riots. The Court, in up- 
holding the oonvictions, said: "The question here is not whether thc 
defendantis have in general a right to parade with a red flag. It is 
this: Had they such night, when they knew that the natural and in- 
evitable oonsequence was to  create riot and disorder? Defendants 
knew this red flag was hlated by those rto whom i't was displayed, be- 
cause i t  was believed tro represent sentiments detestable to every lover 
of our form of government. They knew thah it would excite fears and 
apprehension, and that by displaying it lthey would provoke violence 
and disorder. Their righrt to diisplay a red flag was subordinate to 
the right of the public. They had no right ko display it when the na- 
tural and inevit&ble consequence mas to  destroy the public peace and 
tranquillilty. It is idle t o  say that .the public peace and tranquillity 
was disturbed by the noise and violence, not of the defendants, but of 
those whose sentiments rthey offended. When defendants deliberately 
and knowingly offended +hat sentiment, they were responsible for 
the oomequences which followed, and which they knew would follow. 
11t is ailm idle to say that these others were wrongdoers in manifesting 
in the mlanner (they did their resentment a t  defendlank' conduct. This 
merely proves thah they and defendanits were joint wrongdoers; that  
they, as well as  defendlant~s, violated the ordinlance in question. The 
objed of this proceeding is not to redress the grievance of these other 
wrongdoers, but it is to redress the grievance of the public whose rights 
they and defendants jointly invaded. The guilt of their associate wrong- 
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doers does not lessen defendanits' responsibility. It is sufficient to say 
thiat defendants by their ctonduclt did 'aid, countenance, and assid in 
making a riot, noise, and disturbance, and {therefore violated ordi- 
nance No. 10 of the Ci6y of Hanoock.' " 

In the case before us, the evidence suppods lthe view that the so- 
called Knights of the Ku Klux Kllan, under the leadership, aontrd 
and direction of the defendant a l e ,  did by inflammatory speeches 
and cms-burnings, and reponts )thereof published in the newspapers, 
incense the Indians of Robeson County to such an extent thart the 
proposed rally art Maxton would ltend to provoke a breach of the 
peace and incite to riot. I n  fact, Cole was so advised before and 
after the rally was underway. M~oreover, Cole and Mantin knew that 
the punpose of the rally was bo incense, intimidate, and soare the In- 
dians. There is evidence to the effect that  when Sheriff McLeod ar- 
 rived at the scene of the pbanned rally on Saturda,~ night, 18 January 
1958, he advised Cole nlot to itry to hold the rally; that Cole said 
"he couldn't see any reason why he should not hold it, buk would tone 
it down some." This we think is tantamount to an admission by Cole 
that he originally intended to make statementis that would be re- 
lsenkd by bhe Indians and likely ito cause hhem to riot. Otherwise, why 
"tone i t  down"? As to Martin, acoording to the evidence admitted 
against him, Cole had kold him about a week or two before the Max- 
ton rally that there were about 30,000 half-breeds in Robeson County 
and he was going to have a meeting and try 60 "scare them up." There- 
fore, it is evident that Martin knew the purpose of this particular 
meding. 

In light of the evidence disclosed on the record on this appeal, there 
can be no justificlation for the defendants and their associates to go 
to the rally a t  Maxton on 18 January 1958, armed with rifles, shot- 
guns, pistsols and other weapons, some conwaled and others uncon- 
cealed, i f  their intent and purposes were legitimate and peaceful. Such 
show of armed defiance was incompatible with peaceful and lawful 
purposes. Sloreover, such conduct within itself would be calculated 
to aause la breac.h of the peace in any community, particularly in a 
oounty where the defendant Cole had beem preaching racial dissen- 
sion and hatred and conducting cross-burnings for the purpose of 
frightening certain Indian familim in jhhe community. If any of the 
Indian residents of Robeson Oounty are violating the law in any re- 
sped,  it is the duty and respomibility of the duly constituted law 
enforcement officers of that county to prefer proper charges against 
6hem and to see that they are dealt with according to law (and this 
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we are confident they will do), but there 6s nothing in our Cone+ti&u- 
tion or laws that ~mlthorizes the Ku Klux Kl~an or its officers to ,substi- 
tute ,themselves for the ltaw enforcement officers of a community or 
the counts of the State. 

In  our opinion, when all the evidence adduced in the trial below is 
considered in the light most favorable ito lthe State, as iit must be on 
a motion for judgment ~m of n o m i t ,  ilt is  sufficient to carry the aase 
to $he jury as to t o h  defendants, and we so hold. S. v .  Block, 245 
N.C. 661, 97 S.E. 2d 243; S. v. Burgess, 245 N.C. 304, 96 S.E. 2d 54; 
S. v. Kluckhohn, 243 N.C. 306, 90 S.E. 2d 768. 

The defendant Martin assign8 as error the admission, over objection, 
and exceptions duly entered, of certain evidence against him with 
respect to the oonversations between hhe defendant Cole at his resi- 
dence in Marion, Soulth Clamlina, Sheriff McLeod of Robeson County, 
and certiain memlbers of the Strate Highway Patrol, (although Martin 
was not present a t  the time. This defendant likewilse =signs as error 
the evidence admitted against him of certain statements made by 
Cole, not in the presence of lthe defendant Martin, ais ;to why he had 
the cross-burning a?, St. Pauls and Eaat L u m b e h n  the latter part 
of the week before the Maxbn rally. We think the evidence as to 
the contents !of rthe mnversntions in Mlarion, South Carolina and as to  
why the crosses were being burned in R o b  County was inladmissible 
ais to Martin land should have been excluded as to him, and the fail- 
ure to do so entitlm him tie a new trial. S. v. Franklin, 248 N.C. 695, 
104 S.E. 2d 837; S. v. Kluttz, 206 N.C. 726, 175 S.E. 81; S. v. Simmons, 
198 N.C. 599, 152 S.E. 774; S. v. Green, 193 N.C. 302, 136 S.E. 729. 

The defendant Cole's aeisignments of error Nas. 10 through 18 are 
based on his exceptions to the court's charge. Assignment of error 
No. 10 is directed to the court's definition as to what constitutes a 
riot. The court pointed out that there is no statutory definition of 
riot in this State, hlt that  i t  hm been defined by our Supreme Court 
to be, "a tumultuous disturbance of the peace by three persons or 
more assembled together of their own authority, with intent mutually 
to as s i~ t  one another against d l  who shall oppose them, and after- 
wards putting the design into executilon, in terrific and violent man- 
ner, whether the object in qusstion be lawful or otherwise. Indict- 
ment for riot always must charge the defendants with unlawful ns- 
sembly, mutual intent to assist one another, and execution of the in- 
tent by overt aots, before they can be conviated." This definition was 
taken almost verbatim from the opinion of this Court in the case of 
S. v. Stalcup, et nl, 23 N.C. 30, and approved in S. v. Hoffman, 199 
N.C. 328, 15-1 S.E. 314. 
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It was not only proper but incumbent upon the court to  define the 
mime of r i d .  It was not the crime for which this defendant was tried, 
but the crime which he was charged with inciting. Unless the jury 
could find from the evidence that a riot occurred, i t  would not have 
been justified in finding this defendant guilty of inciting a riot. This 
~ i g n m m t  of errar is without merit. 

The defendank Cole's exception No. 45, argued under assignment 
of ermr No. 12, is to the instruotion given by the court with respect 
to the right to bear arms. The pertinent part of the inetxuction was 
as follows: " * * the Constitution and laws of this State guarantee 
t o  a person the right to  b a r  arms and right to assemble peaceably for 
the purpose of registering their grievances. I instruct you tha,t ddoas not 
give any individual, or any body of individuals, the right to bear 
arms for unlawful purposos in any respect anywhere." 

This Court said in the cme of S. v. Huntley, 25 N.C. 418: "The bill 
of right5 in this State secures to every man, indeed, the righ't to (bear 
a m  for the defense of the State.' While it secures to him a right of 
which he oannat be deprived, it holds forth the duty in execution of 
which that right is to be exercised. If he employs those arms, which 
he ought to  wield for the safety and proteotion of hi  country, to the 
annoyance and terror and danger of its citizens, he deserves but the 
severer condemnation for the abuse of the high privilege with which he 
has been invested. * A gun is an 'unusu~al weapon' wherewith to 
be armed and dad .  No man amongst us carries i t  about with him, 
as one of his everyday accoutrements-as a part of his dress-and 
never, we trust, will the dlay come when any deadly weapon will be 
worn or wielded in our peace-loving and law-abiding State as an ap- 
pendage of manly equipment * *. He shall not ciarry about this or any 
orthw weapon of death to terrify and alarm, and in such m n n e r  as 
naturally will terrify and alarm a peaceful people." This exception 
is without merit. 

Exceptions Nos. 46 and 47, argued under this same assignment of 
errar, are to the following portions of the couourt's charge: "If you find 
from the evidence beyond a reasonable doubt that  on this occasion 
they went to this place for an unlawful purpose, armed with deadly 
weapons, pistols, rifles, guns, blackjacks, for the purpose of conduct- 
ing a meeting, despite any opposition that  might develop, and putting 
down by force any resistance ,to such meeting and to mutually a s s i ~ t  
each other in such conduct, thart would constitute unlawful assembly; 
and if they took steps to c&rry i t  into execution in a violent manner, 
would constitute la riot. * * (Exception No. 46) 

"Lt makm no difference whether the original pu.rpse of assembly 
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be lawful or unl~awful. If i t  be for ia lawful purpose and after having 
so assembled they change their plan or mind about ilt and adopt an 
unlawful purpose of amanbly, that  which hm been a l~awful assembly 
is converted into unl~awful assembly, land if that be done by mutual 
consent in aarrying out the design or putrting the design into execu- 
tion, with mutulal intent to assist eaoh ohher against any opposition, 
and violenw and tumult result, that  would constitute unlawful as- 
sembly, land if you so find beyond a reasonlable doubt you will satis- 
fy the law wilth reqect  to 'that demmh of rthe offense alleged." (Ex- 
oeption No. 47) 

We do not construe ,these instructions as prejudicial to  the defend- 
ant. They do not eliminate the necessity for an unlawful ~wsembly, 
which must )be charged and proven where one is tried on a bill of 
indictment for partioipating in la riot. S. v. Hoffman, supra. 

I n  S. v. Stalcup, supra, an unlawful assembly wm charged, but 
Zihere was no charge that the p d i e s  assembled for ithe purpoee of 
doing a lawful act in an unl~awful manner or of doing an unl~awful 
act. However, the authorities hold an unlawful assembly may be cre- 
ated deliberately or by chance. I n  any evenlt, ithe unlawful assembly 
must precede the conduck which constitutes parkicipahiron in a riot. 
I n  msidering what constitutes la riot or civil commotion, ithis Court, 
in Spruill v. Instirance Co., 46 N.C. 126, said: "A riot k where Itbee 
or more persons aotually do an unlawful act, either with or wkthoult a 
common c~ause. To tihis, Chitty, in his note, says, 'The intention wibh 
which the parties assemble, or, at least, act, must be unhwful,' and 
this qualification of Mr. Chitrty is recognized by this Gourt in the 
case of S. v. Stalcup, 23 N.C. 30." 

It is said in 77 C.J.S., Riot, section 1, page 422: "Inciting to  riot. 
The gist of this offense is its tending to provoke a breach of the 
peace, even trhough the parties m~ay hlave assembled in lthe first in- 
etance for an innocent purpase, and it is an offense st common law. 
It means such a course of condud,, by the use of words, &signs, or 
language, or any other means by which one can be urged to action, 
as would naturally lead or urge other men to engage in, or enter on, 
conduct which, if completed, would make a riot." 

In 46 Am. Jur., R i d s  and Unl~awful Assembly, section 10, page 
103, we find the following: "An unlawful assembly is a constituent 
and necesary part of the offense of riot d common law, and must 
precede t.he unlawful act which oompletes the offense. Very evidently 
therefore, prasence of the essential elements of an unlawful msembly 
is esentisl t o  a conviotion for rid, and should be considered in con- 
nection with prosecutions for riot. Neither the time w r  the place of 
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the assemblage is material in determining whether or not the as- 
(wrnblage constitutes a mob * * " although the place of the riot may 
be material in determining liability tts between the county and a 
municipality. Likewise, the fact that  the group of persons do not vol- 
untarily come together does not prevent their action from being that  
of a mob; nor is the primary purpose for which they assemble ma- 
terial, if lthey in fact form and execute an unlawful purpose after they 
are brought together." These exceptions are overruled. 

We have carefully reviewed the remaining exceptions and assign- 
monk of error and, in our opinion, no error has been made to appear 
that  would justify disturbing ithe verdict below as to the defendant 
Cole. 

As to the defendant Cole-No Error. 
As to the defendant Martin-New Trial. 

L. W. WBLL AJD WIFE, LOUISE WALL, V.  WENDELL TROGDON AKD 

TROGDON FLYING SERVICE, INC. 

(Filed 25 March, 1959.) 

1. Aviation 8 4: Trespass If- 
The flying of a plane over the land or pond of another does not con- 

stitute a trespass unless the flight is a t  such low altitude as  to inter- 
fere with the then existing w e  to which the land or water. or the space 
over the land or water, is put by the owner, or unless so conducted a s  
to be injurious to the health and happiness, or imminently dangerous 
to persons or property below. G.S. 63-13. 

2. Same-- 
The burden of proof is npon the party asserting a riolation of G.S. 

63-13, and evidence merely that  the plane engaged in crop spraying opera- 
tions seen flying over the land of plaintiff a t  a n  altitude of 100 feet 
or more, without evidence that such flight disturbed any perso11 on the 
ground or mas imminently dangerous to persons or property, is insuffi- 
cient to make out a cause of action for trespass. 

3. Negligence § 19b (1)- 
Plaintiff must show a failure on the part of defendant to exercise 

proper care in the performance of some legal duty which he owed plain- 
tiff under the circumstances, and that such negligent breach of duty K R S  

a proximate cause of the injury, which is that cause which produces the 
result in continuous sequence, and without which it  would not hare oc. 
curred, and one from which any man of ordinary prudence could h a w  
foreseen that such result was probable nncler the circumstances. 
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Plaintiff must establish every faot essen~tial to conetitute actionable 
negligence a s  a reasonable probability arising from a fair consideration 
of bhe evidence, and not a s  a mere guess or speculation, otherwise non- 
suit Is proper. 

5. Aviation Q 4: Negligence Q lOb(1)- Evidence held insufficient ta 
show t h a t  plaintiiY's tlsh died a s  result of any negligence i n  opera- 
tion of crop spraying plane. 

Plaintiff based his action in negligence on the contention that  the 
cut-off on the crop spraying apparatus on  the plane was defective so 
, that the plane in spraying crops on adjacent land emitted the poisonous 
spray while flying over plaintiff's land in banking and turning, and that  
flsh in plaintiff's pond died shortly thereafter. Plaintiff offered no 
evidence that the spwy actually touched his land, and his expert wit- 
ness, who examined the dead flsh, testifled he ruled out several possible 
causes of death and concluded that  the only pxsible cause of death he 
could think of would be poison. Held: The evidence is insufficienjt to 
show a causal connection between the negligence complained of and 
the death of plaintiff's flsh, and therefore nonsuit mas correctly entered. 

6. Appeal a n d  E ~ m r  8 8- 
Assignmenjts of error not discussed in the brief or supported by any 

authority a re  deemed abandoned. 

APPEAL by plainrtiffs from Olive, J., at  February 1958 Civil Term 
of RANDOLPH. Docketed and argued tat Fall Term 1958 a s  No. 524. 

Chi1 action to reaover property damage by alleged trespass and 
negligenlt acts of defendants in operation of airplane in dusting and 
spraying crops for hire. 

The plea.dings admit that the plaintiffe are the owners of a farm 
in Liberty Township, Randolph Counlty, North Carolina, adjacent 
to the Guilford County line; that the corporate defendmrt is a North 
Carolina corporahion, engaged in the business of dusting and spray- 
ing craps for hire, ownling the airplane therein referred to; and that 
the individu~al defendant is an officer, m d  one of the pnin'oipals of the 
mqmrate defendant, and piB& of the said airpllane flown "on the times 
and ocoasions * * complained of," ithat is, "on the dake in question." 

Plaintiffs ful.rther allege substantially the following: 
1. That they have o a u d  dams to be oonactructed on their premises, 

thereby creating two ponds or lakes of :tpproxim& area of one acre 
and 1.2 acres, respectively,-one known ~ J S  the emt lake and the 
ather, the west lake, both of which were stocked with fish, principally 
b s  and bream-one being available for oommercial fishing. 

2. That  defendant Trogdon, flying ,m tabplane belonging t o  corporate 
defendant, on or about, August 8, 1956, was engaged in dispensing 
"rothane spray" over lands of Frank and Capp Brown, and on or 
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about August 10, 1956, was engaged in spraying the land belonging 
to Noah Hester, all adjacent to lands of pbaintiffs; thrat on the former 
occasion the airplane was operated "extremely close to the ground," 
turning over and across the lands of plaintiffs and over the smallex 
of the two lakes; and on the latiter occrasicm was likewise flown over 
lands of plaintiffs,--banking over the 1.2-acre lake; and on both oc- 
omions dispensing "the poisonous m t h w  insedicide spray," over the 
waters of plaintiffs' lakes, as a resulh of which the fish belonging to 
plaintiffs were killed and the waters rendered unsafe for use in any 
way, or for any purpose by either man or animal. 

3. That on .the ooaasions hereinabove referred to and complained 
of the spraying mechanism of the defendantis' airplane was defective 
in that it would not shut off the poisonous and deadly ga*s being dis- 
persed by i t ;  and the defendants knew, or, by the exercise of reason- 
able aare, should have known that said device was defective, and 
t h d  a dispersal of said poisonous insecticide wuld endanger or be 
likely to endanger the life and property of p a w n s  on hhe ground. 

4. That on the occasions hereinabove referred to and complained 
of defendants trespassed over the band~s and watem of the plaintiffs 
and aaused them great damage in the pollution of their waters land 
destrudion of the marine life subsisting in them. 

5. That in the conduct of their spraying openations on the occa- 
siom oomplained of defendlants vialahd lthe provisions of G.S. 63-13! 
in ,&hat they flew at an exjtremely low altitude over the lands and 
wacters of plaintiffs so as to in\terfere with the use of them. 

6. That as a resulh (1) of the wrongful and unlawful acts of de- 
fendants in trespmitng over .the l a n b  and water6 of plaintiff, and 
(2) of the nlegligence of defendants in maintaining a defective ap- 
paxatus on the airplane, plaintiffs have been damaged in large amount. 

Defendlads answering deny that they have treepassed on the land 
and w~aters of plaintiffs or that they htave been negligent. 

Upon the trial in Superior Court L. W. Wall, plaintiff, testified: "My 
wife and I are ownem of a farm * * " I have done bu~iness with Trog- 
don. I had 2.2 acres of tabaoco qrayed.  I hiad occasion to  use Tmg- 
don Flying Service in the yew 1956, when I had an acre and two- 
tenths on one iamn and hhe adjoining farm had one acre,-2.2 acres 
in all. As rto the looahion of my two lakes on this farm, one is located 
nem the non theb  boundtary ; the other jud across lthe line east 
The west Iake is (the older * * * construoted in 1952 and stocked 
wihh bream +hat Fall and with b w  in the Spring af 1956. The east 
lake w constru&d in 1954, and stocked with bream the following 
Fall 1954, and with b m  the following Spring. We have fished the 
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west lake some. The ewt  lake has never been fished * * * . On the 
occasion of August 8, the Trogdon Flying Service was spraying the 
Brown fwm, which is located a t  the southeast comer of my farm 

* MT. Elisha Stevenson farms lthe Brown land. On the occasion 

of the spraying of the Stevenson tobacco on the Brown land, I was 
a t  the northeast m e r  of my farm. Some spnaying had been done 
m my land th'ak, m e  day. We dayed in the edge of the woods while 
he was spraying the Stevenson tobacco. I wais working in tobacco on 
my farm. I had tobacco in the field east of my east lake. We had 
toham on !the east side of 6hah lake and a180 on the northeast cor- 
ner of ithe farm * * *. 

"On the wcasion when Lhe Stevenson tobacco wals being sprayed, 
bhe woods were partially bebween me and my east l~ake, and the only 
time I could see the airpllane whioh was spaying *he Stevenson tobac- 
m was when it came over the pines. There is la pine area bhat lays on 
the north side of the Brown field and on the south side of the lake. 

"On that occasion, I saw lthe plane come up and make a circle 
and go back and spray again,- come back up two or three times. 
Plane made this circle to go back on my land. The plane oame up 
hat and around over t h i ~  lake as i t  sprayed the Stevenson tobacco 
on rthe B~own land * * * I saw i t  come up and bank around three 
times * which was around 10 o'clock. This was on the east lake. 
I had occasion to go to  my lake in the afternoon about 3:00 * * * 
When I went to the lake, the fish were jumping up; also tadpoles. The 
!%h w m  jumping mostly around the edge of the water,- noticed this 
kind of oily substance on the water * " * I ffiaw the fish jumping. 
&me of  them had done iturned over, floating on top of the water. They 
were daad. The day of the week was Wednesday. On *hart day I did 
not personally have contact with the defendants, but my wife did 

"On the Friday following this particular Wednesday, I was work- 
ing in ithis field, east lake, and I saw the Trogdon airplane on that 
loc&on * he WEUS spraying Noah Heder'e land * * * (it) lies nohh 
vf my farm and * * * (the railnoad and highway * * * . My west lake 
is looated ~approximakly 300 or 350 yards south of the highway and 
railroad. On this particulaz oocasion * " * the airplane followed a 
course over $he railroad and banked around mmewhere a t  this lake 
and back north. The Trogdon airplane flew over another portion 
of my farm, coming south, and came along here and back over the 
nailroad. I have not given Trogdon Flying Service or Wendell Trog- 
don any permission to fly over my land and lake. I had ltobacco on 
both ddes of the east lake. I did not have Trogdon spray tihat tobac- 
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co * * * the lake on the west side * * * there wasn't anything wrong 
with the fish in that Iake prior tio the time I saw ithe airplane bask 
over i t  August 10 * * * on Saturday afternoon * * * I found they 
were dead." 

Then on cross-examination, plaintiff L. W. Wall testified: " * * * 
We had advised him not t~o fly over the lake"; that the plane was 
,atrout 75 feet high; th(at the pines on his band run over 50 or 60 f e d ;  
that he didn't think the plane oould have been as high as 150 feet 
or even 100 feet; thiat on August 10 it was flying around 100 feet; 
that he wouldn't say it passed over the (west) lake; that as to  what 
killed the fish in the lake, all he knew was that they died after the 
plane flew over; that he couldn't say whalt killed the fish; and that 
he didn't know who was flying the plane. 

And on recall pllaintiff I.. W. Wall testified that he took d& fish 
from the west lake to Dr. Lowry of State College, and was present 
when he examined them. 

Mrs. L. W. Wall, plaintiff, testified 6hat she "saw the airplane on 
rthe east lake"; that she "saw the plane come up over the pogdi'; that 
she saw her pond the next day and obse~ved thalt the fish were jump- 
ing; and that  some of the fish were already dead. And on recall she 
rtestified tihat she land Mr. Wall employed the Trogdon Flying Service 
for tobacoo crop spraying- that she acltually ordered the service by 
hlephone. 

Dr. E. M. Lowry, ais witness for plaintiff, was qualified as an ex- 
pert fishery biologist. He testified that he examined some fish brought 
rto him by plaintiff (plaintiff had testified thalt the fish were from his 
pond) to determine why they had died; that as a result of his exam- 
ination he had ruled out several possible causas; and that "the next 
possibility ithat we uwally consider is a claw of poisoning, and I con- 
cluded thah the only possible cause of death that I could think of 
would be poison." 

Edward Kime as witness for plaintiffs testified that  on August 8, 
1956, he was working a t  his farm across the railroad to the norbh of 
the Wall farm; that he saw the plane make a right turn, and bank 
over the woods towards the east pond ; thak he saw a stream of some- 
thing coming out from under the wings; that a t  the time he saw the 
stream of solution coming out of the plane, it was flying over Mr. 
Wall's; that the east lake with respect to the patch of woods was to 
his left; that the lake was behind the patclh of woods; that the plane 
banked over the woods and went down behind them; that on the 
nexk afternoon he had occasion to see the lakc; that he saw several 
dead fish fhere; that a lat were jumping up out of the water; that he 
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did not know anything about the other (west) pond; and that when 
trhe plane spayed Mr. Wall's tobacw, i t  did not spray in the vicinity 
of his ,pond. 

Wesley Wall, son of and witness for plailntiffs, testified he was 
working with Mr. Edward Kime in his tobacco; tbak he saw the plane; 
Ith& he saw a fluid coming from under the fuselage; that he saw the 
& 11ake that afiternoon; and that  he saw the fish jumping around the 
edge and on the top not doing anything. On cross-examination he 
$&died that  the plane just cleared the tree tops good at the east lake 
-about 75 or 100 feet high; lthiat the trees mere about 30 to 50 feet 
high; that, he didn't know what was coming out of the plane; that it 
was s liquid; that ithe platne wais not ulsing dust; thak "it wss spread- 
ing out  like liquid;" and thak he did n d  examine the substance. On 
re-dire& examination he testified that  he did see a substance coming 
out  of the plane and that  he could see it was under the bolttom of the 
pllane, maybe a little to the left. 

Plain~tiffs rested their case. 
Defendants' motion for judgment as of nonsuit was granted. Plain- 

tiffs appeal therefrom to Supreme Court and assign error. 

Miller & Beck, John Randolph Zngram for plaintiffs, appellants. 
Walker it Melvin for defendants, appellees. 

WINBORNE, C. J. It is seen th,at plaintiffs undertake t o  ground 
their alleged oause of aotion on ( 1 )  ~trmpess and (2) adionable negli- 
gence. Even so, when the evidence shown in the record of cme on 
appeal ie taken in hhe light most favorable to plaintiffs, and giving 
to them the benefit of every reason~able inference itherefrom, the oase 
in both aispects is left in a stake of uncehainty and rests upon possi- 
bility. 

First, in respect to trespass, it is noted that the General Assembly 
of 1929 passed an aot, Chapter 190, enhitled "An Act Concerning 
Amonautios land ithe Regul~tion of Aircraft, Pilots and Airports," 
Section 2 (G.S. 63-11) of which in pertinent part reads: "Sovereignty 
in space above the lands 'and waters of this State is declared to rest 
in the Skate, except where granted to and assumed by the United 
Slhtes"; land Seotion 3, G.S. 63-12, "The ownership of the space above 
lthe lands md w'aters of this Stake is declared 'to be vested in the sev- 
end owners lof the surface beneath, subjeot to the right of flight de- 
scribed in Section 4." 

And in Seotion 4 of the 1929 Act, now G.S. 63-13, pertaining to lam- 
fulness of flight, the General Assembly fwther declared: "Flight in 
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aircraft over the lands and waters of this Sbate is lawful, unless at 
such a low altitude as t o  interfere with the then existing use to which 
the land or water, or the space over the land or water, is put by the 
owner, or unless so conduoted as to be imminently dangerous to per- 
sons or propehy lawfully on lthe land or water beneath * * * ." 

This seotion has been amended in Chapter 1001 Session Laws 1947 
by imerting a f b r  the word "be" a d  before the word "imminently" 
the following words: "Injurious to the health and happiness, or." 

So that  i t  is now lawfua for aircraft to fly over the land8 and waters 
of this Sbte ,  "unless at such a low $altitude as to interfere with the 
then existing use to which the land or water, or the space over the 
land or water, is put by the owner, or unless so conducted as to be 
injuriom to the health ,and happiness, or imminently dangerous to 
persons or property lawfully on the land or water beneath * * ." 
(Emphwis supplied) 

I t  is, therefore, clear that an aircraft can lawfully fly over the 
land and water of this State, unless done in violation of the provi- 
sions of G.S. 63-13, set forth above. The burden of proof is upon the 
one asserting such violation. And when testing the sufficiency of the 
proof the causal connecltion is deficient. 

As to actionable negligence: In  an action for recovery of damages 
for injury resulting from actionable negligence, the plaintiff must 
show: First, that there has been a failure on the past of defendant to 
exercise proper oare in the performance of some legal duty which he 
owed plaintiff under the circumsltiances in which they were placed; 
and, Second, that such negligent breaoh of duty was the proximate 
cause of the injury- a cause that produced the result in continuous 
sequence, and without whirh it would not have occurred, and one 
f ~ o m  which any man of ordinary prudence could have foreseen that 
such result was probable under the facts as they existed. See Mitchell 
v. Melts, 220 N.C. 793, 18 S.E. 2d 406, and cases cited. Indeed there 
must, be legal evidence of every m a r i a l  fact necessary to support a 
verdict, and the verdict ('must be grounded on a remnIable certainty 
as  to probabilities arising from a fiair oonsideration of the evidence, 
and not a mere guess, or on possibilities." 23 C.J. 51. S. V .  Johnson, 
199 N.C. 429, 154 S.E. 730; Denny v. Snow, 199 N.C. 773, 155 S.E. 
874; Shuford v. Scruggs, 201 N.C. 685, 161 S.E. 315; Rountree v. 
Fountain, 203 N.C. 381, 166 S.E. 329; Allman v. R.R., 203 N.C. 660, 
166 S.E. 891; Cummings v. R.R., 217 N.C. 127, 6 S.E. 2d 837 ; Mercer 
u. Powell, 218 N.C. 642, 12 S.E. 2d 227; Mills v. Moore, 219 N.C. 25, 
12 S.E. 2d 661, and numerous other later cmes. 

If the evidence fails to esbablish either one of the essential ele- 
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m a t s  of actionable negligence, the judgment of nonsuit must be af- 
finned. 

I n  the light of thew principles !applied to the evidence in the case 
lthere is no caueal connection between the death of the fish in the lakes 
and lthe operahion of the aircraft. 

I n  the first place bhere is no evidence as to elements constituting 
the spray used in spraying the cmps. If there were poison in the spray 
there is no evidence that It wais poisonous to fish. If i t  were poisonous 
to fish there is no evidence ;tihalt ;the fish died from the poison. What- 
ever the oily  substance seen cm bhe waiters of one of the lakes was, 
there is no evidence ais itio what i t  was, or %he source from which it 
aame. The testimony of lthe expert fishery biologist is purely specula- 
tive, and founded on psibi l i t ies .  Indeed the element of proximate 
oause is missing. 

Actionable trespsjss to land is nolt made out by merely showing that  
defendant's airplane crossed the air )spaces above it at a low level. 
Plaintiff must show that such flight was "at such a low altitude as to 
interfere with the then existing use to  which the land or water, or the 
spaice over the land or water is put 'by +he owner," or Ithat such flight 
was "so conducted as to be injurious rto the health and happiness, or 
imminently dangerous to personis or property lawfully on the land 
or water beneath." Nor is adionable trespws to land made out by 
merely showing thlat in crossing the lair space above the land a liquid 
istreamed from the airplane, wiithout showing bhat such liquid made 
an entry upon the lands or waters of the plaintiff, i.e., landed on 
plaintiffs' property rather than somewhere else. 

Other assignments of error are not discussed, nor is there cit,aiti.on 
of authorilty in brief filed in this Oourt. Hence they are deemed 
abandoned. See Rule 26 of the Rules of Pracitice in Supreme Court. 

The judgment as of nonsuit is 
Affirmed. 

JERRY 0. WILSON v. JESS WILLARD CAMP AND BILLIE LEE CAMP. 

(Filed 25 March, 1959.) 

1. Appeal and Error 8 1- 
An affirmative finding on the issue of contributory negligence pre- 

cludes recovery by plaintiff, and therefore if none of plaintiff's excep- 
~tions relating to  that  issue can be sustained, other exceptions of plain- 
tiff need not be considered. 
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2. Negligence § 19c- 
In  determining the sufficiency of the evidence to require the submis- 

sion of the issue of contributory negligence, the evidence must be con- 
sidered in the light most favorable to defendant and the evidence favor- 
able to plaintiff disregarded. 

3. Sam- 
If diverse inferences may be drawn from the evidence on the issue 

of contributory negligence, the issue is for the determination of the jury. 

4. Autonlobiles 42g- 
Evidence tending to show that  plaintiff, traveling west, approached an 

intersection in the northern lane of a four-lane highway a t  a high and 
unlawful rate  of speed, that he saw a car, headed in the opposite direc- 
tion, waiting to make a left turn into the inltersecting road, that the 
other car, after waiting for two other west-bound cars to clear the 
intersection, proceeded to make a left turn and had cleared the inside 
west-bound lane and was struck by plaintiff's car in the north lane, is 
sufficient to require the submission of the issue of contributory negli- 
gence to the jury. 

5. Automobiles § 38- 

Testimony of witnesses that plaintiff's car passed them traveling 70 
miles per hour less than a quarter of a mile from the scene of the ac- 
cident, with further testimony by the witnesses that  the speed con- 
tinued until the car passed out of sight some 400 feet from the accident, 
is competent a s  evidence tending to show plaintiff's excessive speed s t  
the time of the accident. 

6. Automobiles 9 8- 

Where plaintiff testifies that he saw defendant's car waiting a t  an 
intersection to make a left turn, plaintiff's testimony discloses that he 
had notice of the intended movement, and therefore defendant's failure 
to give the hand signal for such turn cannot be a proximate cause 
of the subsequent collision. 

7. Negligence 8 5- 

The omission to perform a duty cannot constitute one of the prosi- 
mate causes of an accident unless the tloing of the omitted du!y would 
have prevented the accident. 

8. Automobiles 9 46- 
The charge in this case on the respective duties of motorists a t  in- 

tersections, prosiinate cause and contributory negligence, lrcld free from 
error. 

APPEAL by plaintiff from Fountain, S. J., August, 1958 Term, GASTON 
Superior Court. 

Civil aotion ito recover for personal injury alleged to have been 
caused by the defendan~t, Billie Lee Camp, minor son of Jess Willard 
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Camp, by reason of the negligent m~anner in which 6he son opemted 
his father's family purpose automobile. The defendants, by answer, 
denied negligence, pleaded contributory negligence, and set up a count- 
erclaim for injuries t o  Billie Lee Camp and dam~age to the automobile. 

The conflicting c la im grew out of 'an automobile collision a t  the 
inkrseotion of U. S. Highway No. 29 and the Cramerton-McAdenville 
Road west of Charlotte. No. 29 is an east and west arterial paved 
highway, 40 feet wide. I,& two north lanes carry west-bound and its 
two south lanes carry ealst-bound traffic. The Cramerton-McAdenville 
Road c rosw No. 29 approxim~ately ait right angles. At 6he time of 
the accident an eledric $traffic c o n h l  light was in operation at the 
intersection. The evidence, in material part, tended to show the fol- 
lowing: On July 12, 1957, a t  aboult 9:30 p. m., the plaintiff and the 
minor defend~ant had an automobile oollision #at the intersection re- 
sulting in injury to both drivers and dsamage Ito both vehicles. The 
a~ciden~t  oocurred in the nonth traffic lane of No. 29 aa the plaintiff 
&tempted to pass thmugh rthe intersection, driving west. From the 
intemcition eastward, visibilirty was limited to about 400 feet by an 
elevation or hill. 

The plaintiff testified that  as he approached the intersection from 
the ea& at about 35 miles per hour, he saw bhe Camp car stopped in 
one of the south hnes I& the intersection. It ahtempted to make a leflt 
turn across his lane of hraffic but he saw the movement boo late to 
apply his brakes )and avoid lthe mlli~sion. 

The defendant, Billie Lee Gamp, testified he approached the inter- 
seation from the west on No. 29, intending to  mlake a turn across the 
nohh lanes and enter the McAdenville Road. He waited until two 
west-bound cars h~ad passed, looked east and failed to see any other 
approaching traffic, gave a proper hiand signal for a left Iturn, but 
before he was able ta tomplwte his intended movement into the Mc- 
Adenville Road, the plaintiff's car clame in [sight over the hill to the 
east and approached +he intersection fat suoh speed that he was un- 
able completely to get ouk of the iniirsection before the plaintiff's car 
struck him. 

Two defendanby witnesses, Talley and Johndon, testified they 
approached the in~tersection from the east on No. 29 a t  about 50 miles 
per hour. When bhey were about a quarter of a mile or less from rthe 
initersechion, a dark Chevrolet, also going west, passed them alt a 
speed of 70 or more milas per hour. They observed i t  unrtil it w&s 
a h f  400 feet from the intersection lmd i t  did not reduce speed. They 
were the first to 'arrive at the scene of the accident. Talley testified: 
"To my knowledge rthah waa 6he same oar that  was involved in the 
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&&dent. . . . I would say I last sighted him just about a t  the blinker 
lights, 400 feet from the interntion." 

The plaintiff made a motion to strike the evidence of Johnston and 
Talley, and excepted Ito rthe wurt's refusail Ito gnanh fhe motion. 

At the close of d l  the evidence, t~he plaintiff moved to dismiss the 
defendantis' counterclaim, and exceplted to 6he court1@ refusal to allow 
the motion. The court submitted issues of negligence, contributory 
negligence, and damages (as to each of the parties.) The plaintiff ex- 
cepted to the 'submission of the issue of contribu6ory negligence. The 
jury found the issue of negligence lagainst the defendants and the 
issue of contributory negligence against the plaintiff, and left the 
other issues unanswered. From the judgment that neither party re- 
cover, the plaintiff excepted and appealed. 

Childers & Fowler, By: Henry L. Fowler, Jr., for plaintiff, appellant. 
Mullen, Holland & Cooke, By: James Mullen for defendants, ap- 

pellees. 

HIGGINS, J. The findings of negligence against the defendanb and 
contributory negligence against the plaintiff &tled the controversy. 
Garmon v. Thomas, 241 N.C. 412, 85 S.E. 2d 589; Budders v. Lassiter, 
240 N.C. 413, 82 S.E. 2d 357; Lyerly v. Griffin, 237 N.C. 686, 75 S.E. 
2d 730. La& dear chance not being involved, ithe plainhiff muid re- 
move the bar of contributory negligence in order to get back into 
court. He oan do lthis only by showing prejudicial error on that issue. 
Errom, if oommitted on &her issues, are nonprejudicial. We make 
this stakemerut not suggesting other errors appear, but by way of 
explanation of our failure to discuss bhe assignments with respeclt to 
them. 

By assignment of error No. 5, the plaintiff contends the court wm- 
mitted error in submitting the issue of contributory negligence be- 
cause of the lack of evidence rto support it. I n  passing on the ques- 
tion, we must take the evidence in the light most favorable to the 
defendant,, disregarding that which is favorable to the plaintiff. "If 
different inferences miay be drawn from bhe evidence on the issue of 
contributory negligence, some favorable t o  plaintiff and others to 
the defendant, i t  is a case for the jury to determine." Bell v. Maxwell, 
246 N.C. 257, 98 S.E. 2d 33 ; Gilreath v. Silverman, 245 N.C. 51, 95 
S.E. 2d 107; Battle v. Cleave, 179 N.C. 112, 101 S.E. 555. 

In this oase, Camp tesltified he wai6ed at  the light for two cars 
to pass, saw no other traffic, and while he was in the aclt of crossing 
the two north traffic lanes to enter the McAdenville Road, the plain- 
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Itiff's automobile crossed the hill at high speed and crashed into him be- 
fore he was )able t o  clear ithe intersection. His witnesses, Talley and 
J'ohn.stim, testified the dark Chevrolet did not reduce speed of 70 
miles or more per hour. The plaintiff admitted he did not reduce 
speed for the intersecrtion; tha t  he saw hhe defendants' automobile 
 stopped ,there, "getting ready t o  make a left-hand turn . . . I observed 
this oar before the collision a couple of seconds. When I first saw 
the Clamp oar he was parked in the outside lane making a left turn." 

The faat that  defendant, from his stationary position in one of 
the south lanes, had !time to cross over the inside lane and into the 
oukide one in front of plainltiff, permibs the inference the defendant 
was fir& in (the intersechion. It permits the inference tha t  plaintiff's 
speed wm so great th~alt he could not etop. The physioal evidence with 
respect 'h the position of the vehioles a t  the time of and after the 
collision, and the damage to them offer nothing to refute these in- 
ferences. We conclude, therefore, the evidence of oontributory negli- 
gence wais sufficient ito go to the jury. Assignment of error No. 5 is 
not sustained. 

By assignments of error Nos. 1 and 2, .the plaintiff contends the 
court oornrnitted error in admilbting the evidence of Talley and John- 
ston as to the speed of the au,homobile which paislsed them less than 
one-quarter of a mile from the scene of the accident H e  relies on 
Barnes v Teer, 218 N.C. 122, 10  S.E. 2d 614, as authority for his po- 
sition. I n  that  case, however, the evidt~nce of speed was excluded be- 
oause the observer saw lthe vehicle three or four miles from the scene 
of the !accident. Here, the speed continued until the car passed out 
of sight a t  the blinker warning ligh~ts 400 feet from the accident. The 
evidence of Talley and Johnston was clearly admissible. State zq. 
Peterson, 212 N.C. 758, 194 S.E. 498; Hicks v .  Love, 201 N.C. 773, 
161 S.E. 394; State v .  Leonard, 195 K.C. 242, 141 S.E. 736. 

By his assignmenbs Nos. 6, 7, and 8, ithe plaintiff challenges the 
charge relating [to the respechive duties of motorists a t  intersections. 
Aarticullarly by assignment No. 6, he objects to the charge that  if 
the plaintiff had notice of the defendant's intention t o  make a left 
turn at the intersecttion "and if he was given that notice a t  such dis- 
tance from the intersection that  he could, in the exercise of ordinary 
care, control his vehicle accordingly," the failure t o  give the hand 
signal would not be a proximIIite cause of the injuries. Under the facts 
in the case, Ithe charge is free from error. The purpose of a hand sig- 
n~al is to  give notice. If a complaining motorist h m  due notice other- 
wise, the purpose of the hand signal has been served. I n  this case the 
plaintiff testified: "The Camp car wm in the second lane going tow- 
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ards C h ~ l o t t e ,  getiting ready t80 make a left turn." Of a similar situa- 
tion, where noitice wm given by oircumstances buit not by hand signal, 
Justice Ervin, in the ease of Cozart v .  Hudson, 239 N.C. 279, 78 S.E. 
2d 881, hard this to say: " . . . lthils (being so, ithe evidence warrants the 
inference there was no causal conneotion whatever between the fail- 
ure of trhe plaintiff t~o give a hand signal and the subsequent ocrllision. 
The omission to  perform a duty cannot constitute one of the proxi- 
mahe causes of m accidenlt unless (the doing of the omitted duty would 
have prevented the {accident." Coach Co. v. Fultz, 246 N.C. 523, 98 
S.E. 2d 860; Barker v. Engineering Co., 243 N.C. 103, 89 S.E. 2d 804; 
Jernigan v. Jernigan, 236 X.C. 430, 72 S.E. 2d 912. The charge as to 
the respective duties of moturists ah intersecltions was in accord with, 
and much of i t  actually quoted from, the following cases: Coach Co. v .  
Fultz, supra; Mallette v. Cleaners, 245 N.C. 652, 97 S.E. 2d 245; 
Taylor v .  Brake, 245 N.C. 553, 96 S.E. 2d 686; White  v .  Lacey, 245 
N.C. 364, 96 S.E. 2d 1 ;  Marshburn v. Patterson, 241 N.C. 441, 85 S.E. 
2d 683; Harrison v .  Kapp,  241 N.C. 408, 85 S.E. 2d 337; Hamilton 
v. Henry, 239 N.C. 664, 80 S.E. 26 485; Finch v. Ward ,  238 N.C. 290, 
77 S.E. 2d 661; Hawes v Refining Co., 236 N.C. 643, 74 S.E. 2d 17; 
Matheny v .  Motor Co., 233 N.C. 673, 65 S.E. 2d 361; Cooley v. Raker, 
231 N.C. 533, 58 S.E. 2d 115. 

Finally, by assignmenrt No. 9, the pllaintiff alleges error in the 
definition of proximlalte cause and reasonable foreseeability as a con- 
stituent element thereof. On .this subjeclt the court charged in accord- 
ance wihh the rules as  approved in Adams v. Board of Education, 
248 N.C. 506, 103 S.E. 2d 854; White  v. Lacey, supra; Aldridge v .  
Hasty ,  240 N.C. 353, 82 S.E. 26 331; and Cooley v. Baker, supra. 
The charge on the issue of contributory negligence was free from 
error. 

The jury found the accident resulted from the negligence of both 
parties. Neither is responsible to the other for the resulting damage 
Both having been found a t  fiault, the law leaves them where they left 
themselves 

9 3  Error. 

STATE v. BILLY WAYNE DISHK4N. 

(Filed 25 March, 1959.) 

1. Appeal and Error 5 19: Criminal Law !j 154- 
While the form and snfioienc~ of an  assignment of error must de. 
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pend largely upon the special circumstances of the particular case, it 
is required that the assignment specifically point out the alleged error 
without requiring a voyage of discovery through the record, and It 
should, ordinarily, set ou t  so much of the evidence or  the charge or other 
matter or circulnetance relied upon, as to clearly present the matter 
,to be debated. 

8. Criminal Law 8 71- 
Statement by investib-ting oficers to  the effect that they wanted to 

find out the truth and that i t  would be better if defendant told what 
happened, does not render a confession involuntary, and where the record 
discloses thnt no hope for lighter punishment was held out to defendant 
and that defendant did not act through fear, duress, intimidation or 
inducement, the record supports the court's Andings that the admissions 
were voluntnry and therefore competent. 

PARKER, J., concurring in result. 

APPEAL by defendant from Burgwyn, E. J., September, 1958 Term, 
GASTON Superior Court. 

At the time of arraignment the solicihor announced in open court: 
"The Stake would not seek conviction of the capital crime of rape, 
buh of such lesser offense as the evidence in the case might justify." 
Upon the issues raised by the plea of not guilty, the count and jury 
heard numerous witnasses bath for the SDate and the defendant. The 
l a b h  testified in his own defense. The jury returned a verdict: "Guilty 
of an assault on 'a female, he being a male p m n  over the age of 18 
years." From the judgment imposing a jail sentence "for not less khan 
nine nor more thlan 12 mont.hs," the defendanlt appealed. 

Malcolm B. Seawell, Attorney General, Harry W. McGalliard, 
Assistant Attorney General, for the State. 

Mullen, Holland & Cooke, By: F. P. Cooke for defendant, appel- 
lant. 

HIGGINS, J. From time to time for more than 50 years, the Court 
has istated the minimum requirements for valid assignments of error. 
"Just what will constiltute a sufficiently specific assignment must de- 
pend very largely upon the special circumstances of the particular 
o m ;  buft always the very error relied upon should be definitely and 
clearly presented, and the Court not compelled to go beyond the as- 
signment itself #to learn wh~rvt %he question is. The assignment must be 
so specific that the Court is given some real aid and a voyage of dis- 
covery through an often voluminous record not rendered necessary." 
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Thompson v.  R.R., 147 N.C. 412, 61 S.E. 286. "What the Court de- 
silres, and, indeed, 6he lea& any appellate court requires, is that +he 
exceptions which rare bona fide presented to the court for decision, as 
the poi& determinative of the qpea l ,  &all be stated clearly land 
intelligently by Ohe msignmenk of errors, and not by referring to bhe 
record, amd ,therewith shall be set out SQ much of the evidence, or of 
&he uharge, or other matter or circumstance (as the case may be) as 
shall be necessary to present dearly the matrter to be debated." 
Greene 2). Dishmnn, 202 N.C. 811, 164 S.E. 342; Rogers v. Jones, 172 
N.C. 156, 90 S.E. 117; Steelman v. Benfield, 228 N.C. 651, 46 S.E. 2d 
829; Allen v. Allen, 244 N.C. 446, 94 S.E. 2d 325; Tillis v. Cotton Mills, 
244 N.C. 587, 94 S.E. 2d 600; Armstrong v. Howard, 244 N.C. 598, 
94 S.E. 26 594; Lowie v. Atkins, 245 N.C. 98, 95 S.E. 2d 271 ; Hunt v. 
Davis, 248 N.C. 69, 102 S.E. 2d 405; Nichols v. McFarland, 249 N.C. 
125, 105 S.E. 2d 294; Pamlico County v. Davis, ante, 648. 

The rule with respect to the aasignments of error is not alone for 
bhe benefit of the Court. For obvious reasons, litigants are interested 
in having all members of the Court participate to the fullest extent 
in the decisions. Before argument, emh Justice takas time off from 
ather duties to examine the records land briefs (often voluminous) to 
the end that maximum benefit m~ay be obtained from the argument. 
Immediately afher argument, each cme is considered in oonfermce 
and a !tentative decision reached on the basis of the previous dudy  
of the record and briefs, and the opal largument. The Justice seleclted 
to write the opinion has  the benefit of the tentative decision and the 
discussion leading to it. Necessarily, he must review the record in 
detail. AEber 'the opinion is writhen and copies circulated, other mem- 
bers of the Court review it in the light of their original study. The 
assignments of error furnish the key to this study. If properly pre- 
pared, lthey reduce the possibility that a mistake or oversighrt will 
esoape deteotion before bhe opinion is offered for final approval. 

In this caw, the assignments, with two exceptions (Nos. 4 and 5) 
do not conform to the rule. One and two are typical: 

"1. The action of the Court, as set out in defendant's EXCEP- 
TION #1 (R pp 19-20), in admitting evidence of a confession 
over the objeotions and motion for a mistrial and motion to 
strike the evidence of the defendant. 
"2. The action of the Court, as set out in defendant's EXCEP- 
TION #2 (R p 21), in expressing an opinion to the jury." 

These aesignments require a voyage of discovery through ltihe record. 
Otherwise they are meaningless. Faulty assignments have occurred 
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wilth such frequency that we repeat here mme of lthe urgent reasons 
for obeying the rules. This Court has no desire to deprive any liti- 
gant, of tiits opportunity to have his oase heard on the merits. But 
when more ~thain the necessary time is spent ton one owe because of 
fiaul2iy presentation, the time l& by all member8 of hhe Oourt must 
be ah the expeme of other lihiganhs. If ather emphasis is needed, we 
a l l  atteatilon t o  the fed thlat recioldis and briefs filed in oases set 
for one week of argument during the Fell Term totaled more than 
3,000 pages. 

The defendant's asignment No. 4 relakes to the refusal of the 
oourt  to grant his motion to Arike all the evidence relating to the 
so-called confession upon the ground ithe dateme~lits made were in- 
voluntary. Realizing i t  would be cumberwme recite in the awign- 
ment tall the evidence asked to be stricken, we are giving the mign-  
ment due omsideration. The evidence dbjeated to mwe out of khe 
following circumstances: The investigahing officers !stated to the de- 
fendant lthey wanted ~ho find out the truth. That " w * + i t  would be 
better if he would go ahead and tell us whak had happened." The 
defendant then made incriminating s2iatemmts. He was a married 
man, 24 years old, and a member of hhe Charlothe Auxiliary Police. 
Inquiry by the court disclosed nothing in lthe way of promises or 
duress. The defendant, who testified in his own behlalf, did not claim 
he was offered any inducement or a c t d  under any intimidation or 
threats in making the incriminating sttatements. The court held the 
sltatementis were voluntary and, therefore, admissible. 

The defendanh cites, as authority for excluding the admissions, the 
case of State v. Livingston, 202 N.C. 809, 164 S.E. 337. I n  lthat caw, 
two boys were arrested for store breaking and larceny. When their 
shoes were fitted into the tracks a t  hhe #&re, the officers told lthem 
thart if they would admit itt (the &heft!) the ohances were it would 
be lighlter on Ithem. The admissions were excluded because of the 
hope for lighter punishment. 

The record here disclases lthe offioers asked for nothing except the 
truth. They held out no hope for lighter punishment The defendant's 
own evidence did nat indicate he aated lthrough few, duress, intimida- 
*ion, or inducement. The facts suppo~t  the coul.lt's findings the admis- 
sions were voluntary and, therefore, competent. State v. Exum, 213 
X.C. 16, 195 S.E. 7 ;  State v. Caldwell, 212 N.C. 484, 193 S.E. 716; 
State v. Stefanoff, 206 N.C. 443, 174 S.E. 411; State v. Rodman, 188 
N.C. 720, 125 S.E. 486. 

Assignment No. 5 aannot be sustained. The evidenoe was ample to  
repel the motion to dismiss. 
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The reoord fails to disclose any reason why the verdict and judg- 
ment should be dkturbed. 

No Error. 

PARKER, J., concurring in result. I n  S. v. Livingston, 202 N.C. 800, 
164 S.E. 337, the confession of the defendants was made after the 
statement t o  them that  the chances were iit would be lighter on Ithem, 
if they would say they gat the propenty. A new trial was awarded. 

I n  S. v. Thompson, 227 N.C. 19, 40 S.E. 2d 620, the officers testi- 
fied they told Covington: " 'It would be better to  go on and tell us 
the truth than try to lie about it. . . .; i t  would be betrter to  come on 
and tell the truth.' " The Court said it  could not be held as a matter 
of law that  the confession made after such a statement by the officers 
made the confession inadmissible. 

In  S. v. Thompson, 887 N.C. 19, 40 S.E.. 2d 620, the officers testi- 
the officers to  the defendant was: "if he told us anything to tell the 
truhh, if he would not hell the truth, noit t o  tell anything a t  all." The 
Court held the oonfession of the defendant made thereafter admissible. 

I n  hhe instant case the officer told tihe defendant: ''I thought i t  
would be better if he would go ahead and tell us what had happened." 

It is to be noted that  in the Livingston case the suggestion was that  
the defendants confess their guilt, and in the Thompson and Thomas 
cases and in the instant case the suggestion was, in substance, to tell 
the truhh, not t o  confem. 

In  S. v. Thompson, supra, the Court said: "The rule generally ap- 
proved is, that  'where the prisoner is advised to  tell nothing but the 
truth . . . , his conf~ssion . . . , is admissible.' " 

The swignment of error clhallenging the admissibility of the con- 
fession does nat come too lake, because the question raised by the 
defendant as to  the voluntarinass of the confession appears from the 
State's evidence. S. v. Anderson, 208 N.C. 771, 783, 182 S.E. 643, 
650; S. v. Gibson, 216 N.C. 535, 5 S.E. 2d 717. 

The Court said in S. v. Biggs, 224 N.C. 23, 29 S.E. 2d 121: "It is 
oonceded that  if the evidence in respect of +he voluntariness of the 
statements were merely in clonflict, the court's determinartion would 
he conclusive on appeal. S. 2). Hnirston, 222 N.C. 455, 23 S.E. 2d 
885; S. v. Smith, 221 N.C. 400, 20 S.E. 2d 360; S. v. Whitener, 191 
N.C. 659, 132 S.E. 603; S v. Christy, 170 N.C. 772, 87 S.E. 499; S. v. 
Page, 127 N.C. 512, 37 S.E. 66; S.  v. Burguyn, 87 N.C. 572. Equally 
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GMC TRUCKS v. SMITH. 

well &bli&ed, however, is ithe rule ithat 'what fiacrte famount Ito such 
threak or p r o m k s  as  make canfessim not wluntrary land admissible 
in evidence is a quesDion of law, and hhe deciiisrion of Qhe judge in the 
court below can be reviewed by this Court.' S. v. Andrew, 61 N.C. 205; 
S. v .  hlanning, 221 N.C. 70, 18 S.E. 2d 821; S. v. Crowson, 98 N.C. 
595, 4 8.E. 143." 

Whether the &&men6 of the officer h the defendant made the 
confession involuntary md inadmissible )in evidence in3 a question of 
l~aw, and the ruling of the oourt below is reviewable by this Court. 
In my opinion, it cannot be held as a matter of law that the statement 
of itihe officer to the defendant here, which wlas, in substance, to tell 
trhe truth, and nothing more, made his confession involuntary and in- 
admissible in evidence. I concur in the result. 

HOLLINGSWORTH GMC TRUCKS, INC., A NOKTH CAROLINA CORPORATIOIP. 
v. RALPH LAMUEL SMITH. 

(Filed 15 March, 1959.) 

1. Appeal a n d  Error g 3- 
An appeal does not lie immediately from the denial of a motion to 

nonsuit, but movant may note an exception for consideration on appeal 
from final judgment. G . S .  1-183. 

2. Trial g 21- 
While motion to nonsuit presents a question of law to be decided by 

the judge before verdict, the court's ruling on the mation is in fieri 
during the trial, and the court may change his ruling thereon a t  any 
#time before the verdict is in. 

3. Appeal a n d  Error 8 4 8 -  
A mere recital in a n  order that  it  is entered in the esercise of the 

court's discretion does not make it a discretionary matter, and n ruling 
on a matter of law is, a s  a rule, not discretionary. 

4. Appeal a n d  Error 9 .3- 
The court granited nonsuit on defendant's counterclaim, but after the 

jury's failure to reach a verdict on plaintiff's action, withdrew a juror, 
ordered a mistrial, and set aside the nonsuit cm rtlie counterclaim. Held: 
Although the striking out of the nonsuit involved a question of law, the 
court had the right to change his ruling on the motion any tinle before 
verdict, and therefore the exercise of such right could not affect a 
substantial right of plaintiff, and the action of the court is not appealable. 

3. Appeal and  Error gQ 2, 7- 
Whether the Court will consider a demurrer ore t e n u ~  upon a frngmen- 
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tary appeal is a matter in its discretion, and the Court will ordinarily 
refuse to do so when a discussion of the merits would give a party a 
preview of the case before the trial. 

APPEAL by plaintiff from Froneberger, J., Auguat, 1958, "A" Term 
of MECKLENBURG. 

The aotion was instituted on 26 September, 1957, by issuance of 
summons and claim and delivery proceedings and filing of complaint. 

The ooqlaiint alleges that  defendant defaulted in  payment of the  
balance of the purohaise price of a mottor tractor, of the type wed in 
a kraator-trailer itandem for kansportation of goods on the highways, 
&hat p~lainitiff is entitled to possession of the traictor under the terms 
of a conditional @ales contract executed by defondanrt, and that, plain- 
$iff i~ entitled t,~ recover d~amages for failure of defendanit to procure 
casualty insurance on said tractor as per alleged agreement,. 

The defendant answered land denied .the alleged indebtedness and 
alaim for damages. For a fuxhher defense he alleged rthlat plaintiff had 
warranted said traotor agminst defects for 30 day~s and had knowing- 
ly and falsely represented thlat the tracrtm had been "renewed" and all 
"worn and defecltive  part^" had been repllaced, that said thraotor was 
unfit for use and there was a t a b 1  failure of cormideration. For a 
wunterclaim he alleged that, because of the defedive condition of 
the ,hacltor, i t  wrecked while in use and injured defendlant, that, his 
pwsonal injuries resulted proximately from the fraudulent represen- 
tations of plaintiff and plaintiff's failure .to puh the kractor in good 
condition, as i t  bad been represented to be, and that  defendtart is en- 
titled t o  reoover the sum paid by him a t  the time hhe tractor was 
purchased and for pewonal injuries received by him. 

Plaintiff replied and denied the allegations of the further defense 
and counterclaim. 

There was a jury trilal. When all the evidence was in, plaintiff 
moved for a judgment as of nonsuit as to  defend~mt's counterclaim 
for damages for personal injuries. The motion was allowed. Upon the 
remaining issum the jury was unable to  agree on a verdict and the 
Judge withdrew a juror and declared a mistrial. 

The Judge made an order, the pertinent portions of which follow: 
". . . i t  appearing to  the Court a t  ithe close of all of ithe defendant's 
evidence on the cross-ackition for personal injuries thah a judgment as of 
nonsuit should be entered aB to personal injuriw alleged to have been 
caused by the plaintiff, as alleged in the defendanh's cross-action, ac- 
cordingly a judgment of nonsuik was entered as t o  the defendant's 
cross-aotion for personal injuries. 
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"That issues were submitted ito the jury. . . . 
"Thah the jury was unable to lagree and rthe Court in its discretion 

withdrew a juror and declared a mistrial. 
"Whereupon, on motion of hhe defendant, after heming argumenlts 

of counsel for b d h  parties, the oount in its discretion hereby sets 
aside the aforesaid order of nomuit entered at the close of the de- 
fendant's evidence. 

"This case is retained and ordered placed again upon the civil 
docket for trial. . . ." 

From the foregoing order wthing aside the order of nonsuit as to 
defendant's oountercllaim for personal injuries, plainhiff appealed. 

Bell ,  Bradley ,  Gebhardt  & D e L n n e y  and Jones & Small  for plain- 
tiff, appellant. 

Fred H .  Hast?] and Richard M.  Well ing for de fendant ,  appellee. 

MOORE, J. The defendant in apt rtime moved to dismiss the appeal 
on $he ground that i t  is fragmentary and the record contains no final 
judgment from which an appeal will lie. 

Plaintiff oonitends that on a motion to nomuit the mfficiency of the 
evidence to carry the counterclaim to the jury is a qumtion of law 
and not a matter of disoretion, and, once ithe motion bas been allowed, 
an order setting aside the ruling is a finial judgment on a question of 
law from which an appeal will lie. 

In  the first place, the effect of the Judge's order is +he same as if 
the mckion to nomuit the counitercl~aim bad been denied in the first 
instance. With respect to the counterclaim the plaintiff is defendanit. 
The statute makes no provision for an immediate (appeal from a de- 
nial of a motion to nonsuiit. ''Defendant . . . may make such motion 
a t  the conclusion of the evidence of both parties. . . . If the motion 
is refused and after the jury has rendered its verdict the defendant 
may on appeal urge aa ground for reversal the trial court's denial of 
his motion. . . ." G.S. 1-183. Since the allowance of a motion for 
judgmen~t as of n~onsuit I& based an purely sh tu ts ry  grounds, lthe pro- 
visions of the statute will be strictly followed. Aven t  v .  Mil land.  225 
N.C. 40, 33 S.E. 2d 123. No appeal lies from a refusal to dismiss an 
aotion. Johnson v. Insz~rance Co., 215 N.C. 120, 1 S.E. 2d 381. The 
movant may note an exception, allow the case to  proceed, and then, 
if dissakisfied with the final result, the matter may be considered on 
the appeal from hhe finfal judgment. Bradshaw v. B a n k ,  172 N.C. 632, 
90 S.E. 789. 

"An appeal may be taken from every judicial order or dekrmina- 
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ltion of a judge of a superior court, upon or involving a matter of 
haw or legal inference, whether made in or ah of term, which affects 
a subsbantial right claimed in any action or proceeding; or whiclh in 
effect determines the aation, and prevents a judgmenit from which 
am appeal might be taken; or d~iscontinues the a d o n ,  or pan& or 
refuses a new trial." G.S. 1-277; Veazey v. Durham, 231 N.C. 354, 
57 S.E. 2d 377. 

It is insisted thah if the order is permitibed to &and in the insbank 
oase the plainltiff will lose a substantial legal righit. 

I t  is true thait the quwtion p r e m t d  by a mohilon to nonsuit is one 
of law. Ward v. Smith, 223 N.C. 141, 25 S.E. 26 463. The question of 
bhe sufficiency of the evidence to carry the case t o  rthe jury m u d  be 
decided by the Judge before the verdict, and (after the verdict the 
oase may nfat be dismissed by way of nonsuit for insufficiency of the 
evidence. Temple v. Temple, 246 N.C. 334, 98 S.E. 2d 314. In the 
instant case there was no verdid. The jury cmld not agree and a mis- 
hrial was declared. 

"A judgment or order rendered 'by a judge of the Superior Court 
in the exercise of a dkret ionary power is not subjeot t o  review by 
appeal t o  tihe Supreme Cowt in !any event, unless ithere has been an 
abuse of discretion on his p&." Veazey v. Durham, supra. A mere 
recital in an order thak it is entered in the exercise of the court's dis- 
cretion does not necessarily make ithe subject of .the order a discre- 
tionasy makter. Poovey v. Hickory, 210 N.C. 630, 188 S.E. 78. Rulings 
of tihe court on matters of law lare \as a rule not diecrati.onary. McIn- 
tosh, North Carolina Practice and Prooedure (Second Edition), Vol. 
2, Sec. 1782 (4 ) ,  p. 209. 

However, this Oount has held that a motion for judgment as of 
nonsuit is in fieri until the rendition of a verdid. Bruton v. Light Co., 
217 N.C. 1, 6 S.E. 2d 822. In lthe Bruton case the court denied motions 
to noneuit made a t  the close of plainitiff's evidence and a t  the close 
of all the evidence. During argumenhs to Ithe jury the court allowed 
the motion. On appeal plaintiff contended that the Judge had no 
power to grant the motion after having refused to do so a t  the close 
of the evidence. The decision of this Court was in effect, that  the Judge 
might change his d i n g  a t  any time before the verdict was in. 

Conceding that the order of Judge Froneberger setting aside his 
former ruling involved a question of law, still it did not affect a sub- 
stantial right. A 1ikigan.t has no right to require the judge to refrain 
from doing that which he has a right to do. 

"A judgment is in fieri during  he item a t  which i t  is rendered and 
the judge, non constat notice of appeal, may modify, m e n d ,  or set 



768 IN T H E  SUPREME COURT. [249 

GMC TRUCKS v. SMITH. 

it aside a t  any (time during the term. (citing a~thor i t ies ) .~ '  Hoke v. 
Greyhound Corp., 227 N.C. 374, 42 S.E. 2d 407, "Until lthe expirahion 
of the term the orders and judgmenfs of the court lare in fieri, and the 
judge has  power, in his discretion, to make such changes and modifi- 
cations in them as he may deem wise and applropriate fm the adminis- 
tration of justice, . . ." S. v. Godwin, 210 N.C. 447, 187 S.E. 560. 

A superior court judge has little opportunity for prolonged delib- 
erahion upon many matters involving competency of evidence, legal 
principleis and inferences of law which arise during a trial. He must, 
of necessity, make immediahe rulings on the questions before him 
in order that trials may paogress with reasonable celerity. To hold that 
he could not in the interest of justice change, modify or reverse a 
ruling during the progress of a trial land, in proper cases, during term, 
would be t o  require infallibility. As was said by one of the Justices 
when this case was argued in this Court, to hold a superior court 
judge to such a standard would be tantamount to placing him in a 
straightjacket. 

The causes coming before the judge are in the bosom of the court 
during term time. So long as his orders, judgments and rulings do not 
fall within the classifications set out in G.S. 1-277, no appeal there- 
from will lie. The order in the case a t  bar is not appealable. 

The instant case will stand upon the civil i sues  docket ais though 
it had not been tried before Judge Froneberger and as though he had 
made no orders or rulings therein, so far as the ratrial is aoncerned. 

In  the Supreme Court, for the first time, the plaintiff interposed a 
demurrer ore tenzis to the defendanlt's counterclaim for personal in- 
juries. 

The Court may, in its discretion, on a fragmentary appeal, ex- 
press an opinion upon the merits. Burgess v. Trevuthan, 236 N.C. 
157, 72 S.E. 2d 231. Or i t  may refu~se to do so. Thomas v. Carteret 
County, 180 N.C. 109, 104 S.E. 75; Chambers v. Railway Co., 172 
N.C. 555, 90 S.E. 590. This Court will ordinarily refuse when a dis- 
cussion of the merilts would give a party a preview of the case be- 
fore ithe trial. We have carefully read and considered the evidence and 
pleadings in this case and, in the exercise of the Court's discretion, 
we decline to pass upon the demurrer ore tenus. This, without preju- 
dice. 

Appeal dismiwed. 
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VIVIAN EDNES LETTERMAN AND HCSBASD. CHARLES LETTERJIAS : 
C. R. E D S E P  AND WIFE, DOLLES WASHBURN EDNES V. ESGLISII 
MICA COAIPANT AND HSRRIS CL.4T COMPANY. 

(Filed 2.5 March, 1069.) 

1. Trespass ij la- 
Any entrr  on land in the peaceable possession of another is deemed 

a trespass entitling the possessor to nominal damages a t  least. regard- 
less of force or the form of the instrumentaLity breaking the close. or 
,the intent of the trespasser. 

2. W s p a s s  9 le: Waters  and  Watercourses § 7- 

The proprietor of a dam is not ordinarily a n  insurer, but is required 
only to exercise ordinary care in the maintenance and operation thereof. 

3. Pleadings $ 15- 
A demurrer admits the truth of the facts alleged and relevant in- 

ferences of fact dedudble therefrom, bat  does not admit inferences or 
conclusions of law. 

4. Trespass Ie: Waters a n d  Watercourses § 7- Complaint held in- 
sutacient t o  s ta te  cause of action in trespass i n  operation of dam. 

The complaint alleged in effect that the dam below plaintiff's property 
caused no damage while operated by demurl-ing defendant's predecessor, 
that demurring defendant breached the provisions of its easement, knew 
that  the other defendant was discharging escessive dir t  in the river 
above plaintiff's property, and that  the demurring defendant wrongfullv 
and negligently maintained the dam so that it  caused sediment to be 
deposited on phintiff's land, resulting in rendering plaintiff's fords im- 
passable and causing the river ito overflow plaintiff's bottom lands to 
plaintiff's damage. Held: In the a k n c e  of allegaition of specific acts of 
improper maintenance or operation of the dam by the demurring de- 
fendant or in what manner i t  breaohed the provisions of its easement, 
or of any violation of G.S. 77-7, the demurrer was properly sustained. 

6. Same-- 
The doctrine of res ipsa loquitur doe nat apply to obviate lthe necessity 

of provi,ng improper o r  negligent operation of a dam in a n  action by 
a n  upper proprietor to recover for alleged injuries to his lands therefrom. 

APPEAT, by plaintiffs from Huskins, J., in Chambers, 20 December, 
1958, in MITCHELL. 

The action waa instituted 16 June, 1958, by issuance of summons 
and filing of complaint. 

In mohstance, ,the complaint alleges that plaintiffs own land front- 
ing on North Toe River and oa&ways, a~pipurtenant to said land, ford- 
ing the river to the  public highway, (tihait Harris Glay Oompany owm 
and operates a mica mine about two miles upstream and English Mica 
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Company owns and maintains a dlam about one-half mile dowmtrearn 
from the land, that  Harris Clay Campany in it,s mining operations 
puts an excessive amount of dirt in bhe dream, a large part of which 
is washed downstream ito the baicked water of the dam, that  because 
of the deposit of dlrt in the river and the manner in which lthe dam 
is maintained, the normal level of still water impounded by the dam 
has risen 'and backed upon plaintiffs' land and roadways, constituting 
a trespass and resulting in damage to pllaintiffs for which they seek 
t o  recover. 

The defendant, English Mica Company, in apt time demurred on 
the ground that, tihe fa& stated in the complaint do not conlstitute 
a oause of action against it. The couh sustained the demurrer. 

The allegations of {the complaint with respect to  English Mica 
Company, in addition Ito the facrts summarized above, are: 

" ( 6 )  About the year 1938, Ray Dent ereoted a dam across Toe 
River, about one-half mile down the stream below plain~t,iffs' land, 
and in the year 1941 oonveyed the land whereon the dam is located 
to the English Mica Company. 

"(7)  That  as long las Ray  Dent owned and maintained the dam, 
he operated and maintained it in a manner that  did not back the 
waiter above Ithe 'Cow Ford' a t  normla1 times. That  English Mica Com- 
pany has wrongfully and negligently and in breach of the provision 
of its easement, so maintained and operaked the dam, knowing that its 
codefendant Harris Cl~ay Company was putting an excessive amount 
of dirt in the river; wrongfully, negligently and in breach of and above 
aind beyond the bound'aries of its easement so maintain:,d and operated 
the dam that  i t  has caused sediment to fil! up and back up raising both 
the floor of the lbed of the stream and the water of the stream of 
North Toe River above the original level of the floor and the water 
of the stream nt the 'Cow Fond,' alt all times, and farther upstream 
than the easement of the defendants and has blocked plaintiffs' ford 
farther upstream known ais lthe 'Lessenberry Ford' 60 such an extent 
that  both fords have been rendered impassable by any means of con- 
veyance for several years, destroying plainftiffs' only access to  their 
lande and home from the public highway, and has caused the river 
to overflow several acres of plaintiffs' bottom lands and seriously 
damaging it  for agriculture purposes. 

"(8) That  the defendlank English Mica Company knew or, by reason- 
able care, would have known that  while it  was maintained, the dam, 
that iitis defendant ,  Harris Clay Company was carrying on hydraulic 
mining about two miles upstream and was wrongfully putking an ex- 
cessive amount of dirt in the stream, polluting the water and filling 
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up the bed of the stream with sediment, much of whiiclh waished down 
Ito the backed waiter of plaintiffs' d~am and was unusually backed up 
by t,he still and impounded wajter of defendant's dam onto .the lands 
and fords of the plaintiffs, and knew thlat bhe crombined result of Its 
wrongful maintaining of ihs dam and the wrongfully polluting of the 
stream by Harris Cbay Company was wrongfully blocking plaintiffs' 
only access Ito their landjs and flooding their fields, to pl~aintiffs' great 
inlconvenience and financial damage." 

"(10) . . . Englislh Mioa Company knew or, by reasonable wire, 
would have known i t  was mainhaining its dam in such away sls to 
cause the sediment of lthe stream, espeoilally in connection with the 
excmsive amount of sediment put in hhe &ream by Harris Clay Corn- 
pamy, to block plaintiffsJ fords and flood plaintiffs' fields, and e a h  
of the defendanlts, with such knowledge, continued, negligently, to  
operate and maintain trhe dam and operate the mines from week to 
week and month to monhh up to the ltime of bringing this action, to 
the plaintiffs' substantial damage." 

" (12) That by reason of the joint wrongs and itiorts of the defend- 
ants to plaintiffs' lands and easement the plaintiffs have been dlamagcd 
in the ~ u m  of a t  least $8,000.00. 

" (13) That the trespam wrongs and torts of hhe defendlants, as here- 
inabove alleged, lare a oontinuing tresplam by the defendanbs on pbain- 
tiffs' lands and easemenks . . ." 

From judgment sustaining the demurrer plaintiffs appealed. 

R. W. Wilson for plaintiffs, appellants. 
McBee and McBee, G. D. Bailey and W. E. Anglin for defendant, 

English Mica Company, appellee. 

MOORE, J. Plaintiffs contend ithat they alleged sufficient facts to 
wnstihub a cause of action for a wnhinuing (trespass on the part of 
English Mica Company on their land and roadways. 

"At wmmon Paw, every mian's land wm deemed to  be inclosed, so 
that every unwarrantable entry on suoh land necessarily carried with 
it some dam'age for whiich the trespasser was liable. Any entry on 
land in the peaceable possession of another is deemed a t raspm,  wit,h- 
out regard to the amount of force u j d ,  and neither the form of the 
instrumentality by which the close is broken nor the extent of the 
damages is materilal. . . . whether the defendant, acted intentionally 
is immaterial; trespass lies whether the injury to the {plaintiff's p- 
session is wilful or not, if the act which is injurious .to the plaintiff is 
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bhe immediate result of the force origi~lally applied by the defendant." 
52 Am. Jur., Trespass, k. 12, pp. 844, 845. 

In Kinsland v .  Kinsland, 188 N.CT. 810, 125 S.E. 625, i t  is alleged 
&hat the defendants entered upon plainhiff's land, built a dam and 
flooded a pontion of fhe h d .  The court, holding that there was an 
issue for the jury, (said : "The unaiuithorized enrtry upon the p m ~ i o n  
of another ent i t le  him to nomiml dlamagas at least (Lee v. Lee, 180, 
N.C. 86) and it may be such m to evoke the equiltable juridichion 
of cthe oourts or i t  may rwult in the meahion of a n u i s m e  which the 
law will abate." 

"As a general rule, the proprietor of a dam which  has been law- 
fully construated and m a i n b i n d  i s  not an insurer of tihe safety there- 
at,  but is required ito exercise ordin'ary aare, in ithe maintenance and 
operation fhereof, to amid injury to others." 56 Am. Jur., Waters, 
Sec. 162, p. 629. "It may (be Ithait when la dam is first built that i t  
will not injuriously affecit land m e  disrtmce from ih, and for a long 
time there will be no came for +hem rto mmplruin, but when ithe pond 
made by the dam fills with mud, sand, k w h ,  and other Ithings, causes 
overflows and injury to lands, then hhe parties injured h~ave a cause 
of adion, if the buildings and maintenance of the dam is )the direct 
and proximate oause of their injury." McDaniel v. Power Co., 95 S.C. 
268, 78 S.E. 980, 6 A.L.R. 1321, 1323. But the owner of a dam is n d  
responsible for injuries oacasiloned by causes whic~h could not reason- 
ably be mtici~pated or guarded against. 56 Am. Jur., Waiters, Sec. 31, 
p. 560, Cline v.  Baker, 118 N.C. 780, 24 S.E. 516. 

I t  is our opinion that hhe plaintiffs hlave not alleged sufficient fa& 
rto show that  the injuries suffered "is the immediate result of . . . 
f o m  originally applied by the defendant" or that any act or omis- 
sion of Englislh Mica Company is a "direot land proximate cause of 
their injury." 

A demurrer for the purpose of challenging the sufficiency of the 
(pleading admits the truth of the facts alleged and the relevant in- 
ferences )of fact deducible ;therefrom, but the demurrer does not admit 
inferences or aonclusions of law. Erickson v. Starling, 235 N.C. 643, 
71 S.E. 2d 384. 

A8 against ;the demuring defendant, the pl~sintiffs allege that the 
dam was built by one Ray Dent in 1938, and as long as Ray Dent 
owned and maintained .the dam i t  did nat back water at norrn*al times 
on plainhifis' propedy, that Ray Dent sold it to English Mica Chm- 
pany in 1941; that English Mica Compamy b r w h e d  rthe provisions 
of iits easement, knew that Harris Clay Company was putting ex- 
cessive dirt in the river which was coming downlstream and settling 
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in bhe stitill water impounded by hhe dam, wrcmghlly and negligently 
maintained the dam and thereby aawed rthe waher to )back u p m  the 
land and roadways of plaintiffs. 

The complaint does not allege hhah the dirt wm being da@M 
in the river a t  the ltime the dam was built. The inference is to the 
contrary. I t  alleges in sulbstance tihad, the dam wm being properly 
m a i n h i n d  when Ray Dent owned it, but dom not la21ege in what re- 
speck, it has been maintained differently by English M i a  Company. 
It does not allege in whah manner defendant hae breached ,the pro- 
viaions of its eaisement, or of what i2s wrongful and negligenrt main- 
tenance consisb. It d m  not dlege in what way defendant could have 
prevented tihe backing of ithe m t e r  or what its duty ie with respeot 
thereto. 1% is ailen6 to the constmotion and me of the dam. Irt d- 
l e e  no violation of G.S. 77-7, if any there was. 

T%he dwtrine of res ipsu loquitur does not apply in this oase. It d m  
not, come within the principles l~aid down in Springs v. Doll, 197 N.C. 
240, 148 S.E. 251. 

One faot seems clear from #the pleading. The H a r ~ s  Clay Com- 
pany hm dumped d i h  into the river. The dirt h w  flowed down b 
the still water of the dam, raised the bed of the stream and ciaused 
water to back onto the pliainrtiffd bamd a d  roadways. This is insuf- 
ficient allegation to place respodbillty on English Mica Ciampany. 

Plainrtiffs cite Moses v. Morganton, 192 N.C. 102, 133 S.E. 421, in 
support of their conrtenkion. I t  is dearly distingui$hfhable. In  that case 
the dlam was buillt afker %he stream had already been polluted by the 
aity sewer and by ohe~nicalis from the factory of the @hoe oompany. 
The dam immediately upon mns%ru&ion backed the polluted water 
ando phirutiff's land. 

The defendant English Mica Company properly demurred. 
Affirmed. 

.J. D. LITTLE v. WILSON OIL CORPORATION A N D  
S. W. WORTHINGTON, JR. 

(Filed 25 March, 1959.) 

1. Negligence Q 41 (1 )- 
A person on the premises of a service station a s  a customer is a n  

invi tee. 

r egligence $ 41(!4)- 
Proprietors owe the duty to an invitee t o  exercise ordinary care for 
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his safety, to keep the pren~ises in a reasonably safe condition for use 
accarding to the the inqitation, and 'to give warning of hidden dangers or 
uma.fe conditions attendant on the contemplated use, which are  known 
to the proprietors o r  should hare been known by then1 in the esercise 
of reasonable inspection and supervision. 

8. Sam- 
In a n  action by a n  invitee to recover for a fall, allegations that de- 

fendant proprietors were negligent in not providing a safe means of en- 
tering and learing the premises, and that this dangerous situation had 
exist& for  a long kime, a re  mere legal inferences or conclusions of law 
not admitted by demurrer. 

4. Pleadings 18- 
A demurrer admits the truth of factual averments well stated, and such 

inferences as  may be legitimately deduced therefrom. 

Upon demurrer, a pleading must be liberally construed with a view 
,to substantial justice between the parties, giving the pleader the benefit 
of every reasonable intendment in his faror. G. S. 1-151. 

6. Negligence § 42(2)- Allegations held insufficient t o  allege negligence 
on  par t  of filling station proprietors causing fall to  invitee. 

Plaintiti's allegations were to the effect that  defendants' gasoline fill- 
ing station was constructed with a concrete slab extending from the 
pumps to within a distance of about six feet from the door of the sta- 
tion, that  the area around the concrek slab was paved with asphalt, 
that  a t  certain poinfts the asphalt had sunk or deteriorated, leaving a 
sharp edge of the concrete slab protruding above the asphalt some one 
and three quarters inches, that  this condition was lrnown to defendants 
or should have been known by them, that they gave no warning to 
plaintiff, and that  plaintiff, in returning from the filling station build- 
ing to his car, had to walk around a n  automobdle parked near the en- 
trance, which blocked his view, and tripped and fell over the edge of 
the  concrete. Held: Defendants' demurrer was properly sustained, since 
the elevation of the concrete slab was plainly obvious and did not con- 
stitute a hidden danger of which defendants were under dutg to g i ~ e  
notice, and the fact that  the concrete slab protruded such distance ahore 
lthe asphalt does not indicate negligence. 

APPEAL by plaintiff from Morris, J., December Civil Term 1958 of 
WILSON. 

Civil aotion to recover damages resulting from a fall on defendants' 
premises, heard upon a demurrer to an amended complaint. 

From a judgment sustaining the demurrer pbaintiff appeals. 

Robert  A. Farris and L a m b ,  L a m b  & Daughtridge for plaintiff, 
appellant. 

Gardner, Connor & Lee for defendants ,  appellees. 
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PARKER, J .  A demurrer was sustained to the original complaint. 
Whereupon, the plaintiff filed an amended c~omplaint. Defendants 
again demurred upon the ground lthat lthe amended complainh did 
not state faots sufficient to  constitute a cause of action, and that  irt 
showed upon its face thah plaintiff was guilty of mtz ibutory  negli- 
gence as a matter of law. Judge Morris &ned the demurrer to  
the amended oomplaint, but his order d m  not stake the ground upon 
whioh he based his decision. 

This is a summary of ithe material allegations of the amended com- 
plaint: The defendant Wortihington owns a service &ation in the 
City of Wilson, which he leased 60 defendant Wilson Oil Corporahion. 
Both defendants were in charge of the service sltatian, and had super- 
vision and control of it. 

At 9:30 a. m. on 6 December 1956 plaintiff as  an invitee drove 
h k  automobile on the premises of the service station to purchase gas- 
oline and other items sold there. There wm situated upon the premises 
in the space between (the gasoline pumps and the service station build- 
ing a concrete d a b  extending from the gasoline pumps to within a 
distance of about six feet from the front door of the building. From 
this point %he area was paved wifth asphalt to  the service station 
building's entrance. 

RThile an attendant was putting gasoline in60 plaintiff's automobile, 
plaintiff entered the service etaition to  buy a Gcla-Cola and a pack- 
age of crackers. When plaintiff was in the service stakion, the at- 
tendank urgently c~alled him to assist in the servicing of his automo- 
bile. I n  reeponbe to the cia11 plaintiff started walking t o  his automobile. 
To  reach ~t he was compelled to  walk around mother automobile 
parked near the entrance of the service station, which blocked his 
view of the concrete slab. Immediately after walking around this 
ather parked automobile plaintiff was tripped up by the edge of the 
concrete slab, which unknown to him, protruded about one and three 
quarters inches above the asphalt a t  that  point, and fell sustaining 
injuries. 

The defendants were negligent in not providing a safe means of 
entering and leaving the premises; in allowing a dangerous situation 
to exist in that the concrete slab was surrounded by asphalt, which 
a t  certain points had sunk or deteriouated, leaving a sharp edge of 
the concrete slab above the asphalt, and this condition was known to 
the defendants, or should have been known to  them by the exercise 
of due care; in giving no warning of subh dlangerow condition; and 
that this dangerous condition had existed for a long time in spike of 
injuries suffered by other people on the premises. 
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Plaintiff was on the premises of tihe service station as s cusltomer. 
This made him m i n v i h .  Standard Oil Co. v. Gentry, 241 Aba. 62, 
1 So. 2d 29; Standard Oil Co. v .  Burleson, 117 F. 2d 412; Vanderdoes 
v. Rumore, La. App., 2 So. 2d 284. See Sledge v. Wagoner, 248 N.C. 
631,104 S.E. 2d 195; Lee v. Green & Co., 236 N.C. 83, 72 S.E. 2d 33. 

Therefore, the defendanits who were in charge of rthe service &tion 
and h d  supervision and conhml over it, while not insurem of his 
safety when using ithe premises, owed him the duity of exercising 
maeonable (or 'ordinary care for his safety, and to keep the p~emisea 
in a reasonably safe condition for use by him according to hhe invi- 
tation, and to give warning of hidden dlangers or m ~ a f e  conditions 
atitendant on hi use, known to them, or whioh by reasonable in- 
speation and supervision might have been known by khem. Standard 
Oil Co. v. Gentry, supra; Standard Oil Co. v. Burleson, supra; Flynn 
v. Cities Service Refining Co., 306 M a s .  302, 28 N.E. 213 453; Rey- 
nolds v. Skelly Oil Co., 227 Iowa 163, 287 N.W. 823; Champlin Re- 
fining Co. v. Walker, 113 F. 2d 844; 61 C.J.S., Motor Vehicles, p. 940; 
65 C.J.S., Negligence, pp. 526-532; 24 Am. Jur., Gasoline Stations, 
Sedion 20; Annatakion 116 A.L.R. pp. 1205-1206. 

This Court in many cases involving other buildings than service 
strations has stated in language substantially kmilar to ithe albove the 
duty wed by ownere, o c c u p t s ,  or persons in charge of premises 
to invitees thereon. Sledge v. Wagoner, supra; Lee v. Green & Co., 
supra; Fanelty v.  Rogers Jewelers, Inc., 230 N.C. 694, 55 S.E. 2d 493; 
Ross v. Drug Store, 225 N.C. 226, 34 S.E. 2d 64; Watkins v. Furnish- 
ing Co., 224 N.C. 674, 31 S.E. 2d 917; Bohannon v. Stores Company, 
Inc., 197 N.C. 755, 150 S.E. 356. 

The allegation@ in the amended complainh thlat the defendants were 
negligent in nut providing a safe means of e n k i n g  and leaving the 
premises, and that  this dangerow siltuation had existed for a long 
time are merely legal ~infe~ences or conclusions of law asserted by the 
plaintiff, and are not ~admitited ais true by the demurrer. Hednck v. 
Graham, 245 N.C. 249, 96 S.E. 2d 129; McKinney v. High Point, 237 
N.C. 66, 74 S.E. 2d 440. 

On the demurrer we bake {the caw as alleged by the amended com- 
plaint. The demurrer admits the truGh of fadual  ave~memts well stat- 
ed, and such relevant inferewes m may be legitimately deduced there- 
from. And in passing on the demurrer we are required to construe the 
amended complaint liberally with a view to substantial justice be- 
tween the parties and to make every reasonable intendment in fa- 
vor of the pleader. G.S. 1-151; Hedrick v. Graham, supra. The ulti- 
mate facts asserted by hhe pleader as to the alleged negligence are 
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these: There was situahed upon the premises in the space between 
the gasoline pumps and the service station building a concrete slab 
extending from the gasoline pumps to within a disitance of about six 
feet from hhe front door of the building. The area from the concrete 
slab to the service station building was paved with aaphalrt. The edge 
of this oonorete slab unknown to plaintiff protruded about one and 
ithree quarters inches above the asphalt at the point where he tripped 
over irt, and fell. The wnorete slab w~as ,surrounded by asphalt, which 
had sunk or deterion.ated, leaving a sharp edge of (the concrete slab 
a h v e  the asphalt, and this was known by lthe de fendad ,  or should 
htaw been known to them by the exeroise of due o m .  The defendante 
gave lhim no warning of such condition. A parked automobile near 
the entmnce of the filling stakion blocked his view of the mnerete 
slab when he left the service station (building to assist an athendmt 
in servicing his automobile. In  walking to his automobile, he tripped 
over 'the wncrete and fell. 

The concrete slab at the gasoline pumps, standing whether due to 
the original condruction or  by sinking and deterioration of the sur- 
rowding asphalt abouit one and bhree quarters inches above the 
asphalt, was obvious Ito any ordinarily intelligent person using his 
eyes in a n  ordinary manner. If plaintiff had not seen this concrete 
d a b  before, when he walked around the automobile parked near the 
entrance of the service sbt ion building, lthe concrete d a b  was there 
a t  9: 30 a. m. in plain view and perfeotly obvious to him. No unusual 
mnditiom existed. At hhe time aad wlace ithe concrete slab did not 
comtirtute a hidden danger or an uLsafe condition to plaintiff, an 
invite ,  using the premises. The law imposes no duty upon 6he de- 
fendante b give notice of the ooncrete ,slab, whicrh was plfainly obvious 
to any ordinarily inklligent person using his eyss in an ordinary 
manner, to  plaintiff who had eyes to see and an unobtrucited view 
of the mnorete slab when he walked around the parked automobile, 
but hiled to Qake time to see the concrete sllab. Reese v. Piedmont, Inc., 
240 N.C. 391, 82 S.E. 2d 365; Benton v. Building Co., 223 N.C. 809, 28 
S.E. 2d 491; Flynn v. Cities Service Refining Co., supra; Sterns v. 
Highland Hotel Co., 307 M m .  90, 29 N.E. 2d 721; Mulkern v. East- 
ern S. S. Lines, 307 Mass. 609, 29 N.E. 2d 919. 

In Murchison v. Apartments, 245 N.C. 72, 95 S.E. 2d 133, plaintiff 
occupied an apartmenit in an area with over 200 apartmenth owned 
and openated by defend~anlt. Plaintiff testified: "I atkempted to turn 
on A Street t o  up &he sidewalk that  leads to Apartments A-11 
and A-12, and just as I en6ered tihe sidewalk, I stepped on the side- 
walk wirtih my left foot and my right foot tripped on a raised portion 
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of the sidewalk, and I fdl." The Court said: "To elemhe a sidewalk 
an inoh or two above the street is !almost univemally dfone. Such 
method of canstrudion d w  n d  indioate negligence. Thah pl~initiff 
should, in stepping from the atr& ho bhe sidewalk, stumble and fall 
because the eidewarlk w a  an inl& or two higher than the street does 
not indicate that  defendant vm in m y  wise negligent." 

In  Benton v. Building Co., supra, ipliaintiff's evidence showed %hat, 
the store of one defendlaat was in the building $of the &her defendant, 
and o p e d  off the lobby of the building through a plate glass door 
by a step down; that  $here was no lack of lighit, either in bhe lobby 
or store. Plaintiff fell and wais injured rus ishe went through the door 
from the labby i n h  the &re, ialthough she oould have seen the step 
down had she taken time to look tu she opened the door. A judg- 
ment of nonsuit below was affirmed. See also Reese v. Piedmont, Inc., 
supra. 

Sledge v .  Wagoner, supra, relied on by plaintiff, is distinguishable. 
The wire pratruding some four inches from the floor and one-half 
inoh from a wire rod magazine ~mck, which wsls standing against the 
wall not over four inches from tihe door facing, caught pllaintiff's 
trousers and caused him to  fidl. The Court in ilts opinion speaks of 
this as "in 'the nstture of a hidden pail." 

Lee v. Green & Co., supra, land Coston v. Hotel, 231 N.C. 546, 57 
S.E. 2d 793, also cited by plaintiff in his brief, me distinguishable. 
I n  the Lee oase, (plaintiff, a oustomer in a store, fell in an aisle of 
the &re sliok wikh excessive grease or oil, with greater accumul~aitionis 
of g rew or oil ah mme places tihan a t  others. In  the Coston c w ,  
pllaintiff, la i p h n  at the hotel, tripped over an el&ric wire or cord 
exhnded along  he floor, and leading to a desk lamp. Bemont v. Isen- 
hour, 249 N.C. 106, 105 S.E. 2d 431, is also distinguishable. In  this 
case the Gourt said: "The defect clannot be add  to have been readily 
visible rtnd obvious." 

The lallegations of the amended mpla inr t  as to tihe construction, 
situahion and circumstances of the concrete slab over which plaintiff 
itripped and fell, liberailly oo~wtrued, do not make out a case of aotion- 
able negligence against the defendants. 

The judgment sustaining the demurrer is 
Affirmed. 
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xbandonment of Lease-Surren'der of 
term in excess of 3 years comes 
within s ta tu te  of f rauds  bu t  lessee 
may be estopped by matters in 
pnix from denying termination of 
lease, Herring v. Merchandise, Inc., 
221. 

ABC Act-See In~toxicating Liquor. 
Abettors-S. 2;. Trozctman, 395. 
Bclinowledgment - Certificate of ac- 

knowledgment cannot be eollateral- 
ly attacked, Gas Co. v. Day, 482. 

Accord and  Satisfaction-Acceptance 
of less amount of money in settle- 
ment of claim, see Compromise and 
Settlement. 

Accounting - Right to accounting 
upon dissolution of partnership, 
Pentecost a .  Ray, 406. 

Actions-Particular actions see  par-  
ticular titles of actions: moot ques- 
tions, Sanatary District 2;. Lenoir, 
96. 

Additional Partim-See Parties. 
Advance Bids-Whether cvrurt should 

(order resale is  addressed to jutli- 
cia1 discretion, Galloway v. Hester.  
275. 

Advancements - T o  children out  of 
estate of incvmpetent, Ford c. 
Bank, 141. 

Adverse Possession - Against heirs. 
Corbett v. Corbett, 585;  adverse 
pwsession of public ways, Saliu- 
bur!/ c. But-nhartlt, .549 ; color of 
title, Corbett v. Corbett, 385; Sledyr 
v. Miller. 447; competency of evi- 
dence, Corbett v. Corbett, 5%. 

Agent - Broker's authorization to 
sell not required to  be in writing, 
Lewis v. Allred, 486. 

Agriculture -- Vzlli Commission v. 
Gallownu, 638. 

Aitlers-A. v. Trorttmalf, 39;. 
Airplan-Alleged poironing of fish 

by crop-dusti t~g plane, Tl'all v. 
Troydon, 747. 

Alcoholic Beverages-See Intosicat-  
ing Liquor. 

Alimony-See IXvorce and  Alimony. 
Allegata -- Variance between allega- 

tion and proof, Perkins 2;. Perkins, 
1.52 : nonsuit for variance, SpaugI~ 
v. Tl'inrcton-Ntrlem. 194 ; Aloore v. 
Sin!/leto~~, 287. 

Amentlnient-To pleadings see plead- 
inns. 

Ancient Docullients-Comptency of 
in  eridence, Skipper v. Yow, 49. 

".lntl"-Conju1,ctire instruction a s  to 
e len~ents  of negligence held error,  
S w d t  ( ~ 8  c. Rprott, 729. 

-1nimnls-Liability of owner permit- 
ting domestic animals to run a t  
large, S h a ~  1.. J o ~ c e ,  415. 

Annexation-Of territory by munici- 
~pality, Tliomasuo~t v. Smith, 84 ; 
Ranitcrr~j District v. Lenoi)., 96 : 
election on annewt ion  of territory 
by municipali:y, 3lcPlic~so1r e. 
Bur liugfoit, 369. 

Answer-See PleadiLigs. 
.i~:penl and Error-Anwal from In-  - - 

dustrial  C~o~nmission to Superior 
Court, see Master and  Servant :  
appeals in criminal cases see Criin- 
inal L a w :  na tu re  and  grounds of 
appell'ate jurisdiction, Sunitat,!/ 
Divtrict v. Lenoir, 96; Wilwn r .  
Camp, 754 ; supervisory jurisdic- 
tion of Supreme Court and mai- 
ters cognizable ex tnero motu, Bricc, 
v. Snlvage Co., 74 ; San i t a r !~  D ~ A -  
trict v. Lenoir, Coffey v. Crrwr, 
236 : Bri t t  v. Cltiltlreti's Homczs. 
409 : GMC Trucks c. Snzitl~. 764: 
judgments appealable, Boles a. 
Cruhanz, 131 ; Frcctnan v. Benuett. 
180 ; Etlw-idge v. Light Co., 367 ; 
Mercw a. Hillinrd, 725 : Corbrtt c. 
Corbett, 58.5 : G M C  Trucks v. Snzitlt. 
764; demurrer in Supreme Court. 
IIowce v. ,Ilc('all, 250: Harre l l  v. 
Po1~(,11, 244 ; jurisdiction of lo\ver 
court af ter  appeal, ('orbetf 1;. Cor- 
brtf. .3S.5: CTlllC Trtcrks v. Pmitlt. 
764 : caotiorari ,  Hur r r l l  v. Po~c-ell, 
244 ; Etlr o.id!lP 1:. Liylt t Co., 367 ; 
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exceptione and assignments of er- 
'ror, NCohols v. McFarland, 125; 
Palnltco County v. D a d ,  648; 8 .  
v. Dbhman, 759 ; Salbbury v. Barn- 
Aardt, 549; Columbus Coullty V. 
Thompson, 607; H m d  v. Coach Co., 
534 ; record, Mooneyham v. Mooney- 
ham, 642; Trucking Co. v. Dowless, 
346; Hicks v. Koutro, 61; briefs, 
Coney v. Greer, 256 ; Wall a. Trog- 
don, 747 ; burden of showing error, 
Hicks v. Koutro, 61; harmless and 
prejudickl error, Light Co. v. Hor- 
ton, 300; I n  re Will of Pridgen, 
509; Tyson v. Mfg. Co., 557; Math- 
en$ v. Mills Co., 575; Primm v. 
King, 228; P e r r ~  v. Doub, 322; 
Sledge v. Miller, 447; review o f  
 discretionary matters, Cleeland v. 
Cleeland, 16; GMC Trucks v. 
Smith, 764; review o f  flndings or 
judgmenats on  findings, Freeman v. 
Bennett, 180; Salisbury v. Barn- 
kardt, 549; Bradshaw v. Morton, 
236; Nowell v. Neal, 516; Smith v. 
Smith, 669; Hartsell v. Thermaid 
Co., 527; Milk Commission v. Gal- 
loway, 858; Columbus County v. 
Thompson, 607 ; review o f  injunc- 
tive ,proceedings, Studios v. Gold- 
ston, 117; Cauble v. Bell, 722; re- 
view o f  judgments on  motions to  
nonsuit, Tew v. Runnels, 1 ; Nichols 
v. McFarland, 125 ; Spaugh v. Win- 
ston-Salem, 194; Skipper v. You;, 
49; petition to  rehear, Nowell v. 
Xeal, 516; remand, Porter v. Bank, 
173; Columbus County v. Thomp- 
son, 607 ; S. v. Grundler, 399 ; Britt 
v. Children's Homes, 409 ; inlterpre- 
tation of  decisions, I n  re Wil l  o f  
Pridgen, 509; law o f  the case, 
Stamey v. Membership Corp., 90. 

Arrest and Bail--.Resisting arrest, 8 .  
v. Troutman, 395; right o f  person 
arrested to communikicrtte with 
friends, S. v. Wheeler, 187. 

Articles of Olothing-Held competent 
i n  evidence, S. v. Bass, 209. 

Asbes t o s i s 4 l a i m  for compensation 
for, Hartsell v. Thermoid Co., 527. 

Assault-Action held one for m u l t  
and not for breach o f  lease con- 

tract, Fulcher v. Smith, 645; less 
degrees o f  o f feme ,  8 .  v. Troutman, 
395. 

Assembly-Freedom o f ,  S. v. Cole, 
733. 

Assignment-Validity of  assignment 
by conporation o f  insurance policy 
to president's wi fe  held precluded 
by prior judgment, Crossland-Cul- 
Zen Co. v. Croeland, 167; of  lease. 
surrender o f  term in excess o f  3 
years comes within statute o f  
frauds but  lessee may be estopped 
by matters in pais f m m  denying 
termination o f  lease, Herring v. 
Merchandise, Inc., 221 ; surrender 
must be registered to bind assignees 
or purohasers for value, Ibid; as- 
signment o f  chose in action, Over- 
ton v. Tarkington, 340. 

Awignments o f  Error - Assignment 
must present within itself error re- 
lied on, Niclhols v. McFarland, 123; 
8. v. Mercer, 371; S. v. Dishman, 
759; assignment must be support- 
ed by exception, S. G. Garner, 127; 
assignments not brought fonvard 
in  the brief deemed abandoned, S .  
v. Jones, 134 ; Coffev v. Cfreer, 256 ; 
A. v. Smith, 653 ; Tirall 2;. Trogdon, 
747; assignment o f  error to ruling 
o f  court on motion to nonsuit, 
NicAols v. McFarland, 125 ; Pamli- 
co Countu v. Davis, 648; exception 
and assignment o f  error to the 
charge, 8. v. Jones, 134; to judg- 
ment, Salisbury v. Barltl~ardt, 349 ; 
C'olumbus County v. Tliompsow, 
607; broadside exception to find- 
ings, Columbus County u. Thomp- 
son, 607; contention not based on 
e m p t i o n  or assignmenlt o f  error 
/will not be coxwidered, A ~ ~ d e r s o n  v.  
Luther, 128; Supreme Court may 
decide appeal on merits when title 
to land is in dispute notwithstand- 
,ing exceptions are not properl~ 
presented, Coffef /  v. Grcer, 256. 

Attachment-Povter v. Rank, 173 ; 
Armstrong v. Ins. Go., %3. 

Attorney and Client-Amount o f  at- 
torney's fees in proceeding under 
Coupensatiou Act must be flrd 
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by Industrial Commission, Brice v. 
Salvage Co., 74;  right of person 
arrested to communicate with 
counsel. S. v. Wheeler, 187. 

Abtractive Nuisance--Evidence held 
insufficient ,to show negligent fail- 
ure of owner of land to exercise 
due care to prevent injury to tres- 
passing children, Matheny v. Mills 
Corp., 575. 

Automobiles-Rights of purchaser of 
second-hand car  seized by Federal 
Government, Vann Co. v. Barefoot, 
22;  right of infant to disaffirm con- 
tract of purchase, Fisher u. Motor 
Co., 617; burden of proving pay- 
ment for car, Finance Co. v. Mc- 
Donald, 72;  service of process on 
nonresident hming legal right to 
control operation of motor vehicle 
in this State, Pressley v. Turner, 
102; compromise and settlement as  
precluding subsequent action in- 
volving same oollisicm, Cannon v. 
Parker, 279; "for hire" truck 
licenses, Finance Corp. v. Scheidt, 
Comr. of Motor Vehicles, 334; evi- 
dence of negligence in ,permitDlng 
mule Ito roam on highway, Shaw 2;. 

Joyce, 415 ; automobile insurance, 
see Insurance ; drivers' licenses, 
Harvell v. Soheidt, 699 ; Carmichael 
v. Scheidt, 472; S. v. Mercer, 371; 
due care in general, Smith u. Ktn- 
ston, 160; Carr v. Lee, 712 ; Moore 
v. Plymouth, 423 ; turning signals, 
Wilson v. Camp, 754 ; following ve- 
hicle traveling in same direction, 
Howze v. McCa11, 250; passing ve- 
hicles traveling in opposite direc- 
tion, Moore v. Plymouth, 423 ; inter- 
sections, Primm u. King, 228; Carr 
u. Lee, 712; chemical fog, Moore u. 
Plymouth, 423 ; hibting children, 
Washington v. Davis, 65 ; MciVeill 
v. Bz~lluck, 416; pleadings, Howze 
v. McCall, 250; Moore v. Ningleton, 
287; opinion evidence as to speed, 
Wilson u. Camp, 764; physical 
facts, Carr v. Lee, 712 ; pedestrians, 
Womble v. McGiluery, 418; non- 
suit for contnibutory negligence, 
McFalls v. Smith, 123; Tallent u. 
Talbert, 149 ; sufficiency of evidence 

to require submission of contribu- 
tory negligence to jury, Wileom v. 
Camp, 764 ; ins trudions, TVashi?ly- 
ton v. Dacis, 6 5 ;  Primm v. King, 
228; Andrew8 v. Sprott, 729; Wil- 
x o n  v. Camp, 734: passengers, T c w  
u. Runnels, 1 :  drunken driving, 8. 
u. S~arirzyen,  38. 

Avimtion-Injury to fish pond from 
crop dusting plane. Wall v. Trog- 
don, 747. 

Railrnent-Bvadeker u. Morton, 236. 
Raptist Churches-Right to control 

and dispose of property, McDaniel 
u. Quakcnbusl~, 31. 

Best and Secondary Evidence- 
T A r o t ~ f r  O. Dairy Products, 100. 

Betterments - PanlIico C o u n t ~  .t'. 
Davis, 648. 

Bias--Defendaut is entitled to cross- 
examine witness for bias, S. u. 
Trcadazcay, 635. 

Ricyclisit - Iujury to, by motorist, 
A ~ d e r s o n  u. Luther. 128. 

Rill of Peac+Xo~cell u. Xcal, 316. 
Rills and Kates-Perry v. Doub, 322. 
Blood Tests-Ushorne v. Ice CO., 387. 
Rond Order-Controls expenditure of , 

funds, Lclcis 2,. Beaufort County, 
628. 

Boundaries - Skipper r. I ou;, 40 ; 
Batson v. Bell, 718; Cofley v. 
Greer, 256 ; Caudill u. McXcrll, 376 ; 
Sledqe r.  Miller. 447. 

Briefs-Contention not based on ex- 
ception or assignwent of error will 
not be eonsidered, dndcrson v. 
Luther, 128 ; assignmenits not 
brought forward iu b ~ i e f  are  deem- 
ed abandloned, R. v. Jones, 134; 
Coffey u. Greev, 236; S. v. Smith, 
653 ; Tt'all u. Troydm. 547. 

Broadside Exception-To the charyc, 
S. v. Jones, 134 ; to the findings, 
Columbus County t.. Tlto~npson, 607. 

Brokers-Real esbate brokers, Bonn 
v.  Sutnnzers, Xi ;  Lewis u. Bared, 
4%. 

Burden of Proof-In criminal prose- 
c u t i o ~ ~ s ,  8. v. h'lcanngcn, 38;  t~ re- 
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form writing, Perkins v. Perkins, 
152 ; in  actions involving title to  
realty, 8ledge v. Miller, 447; bur- 
den of proving mental incapacity 
'to execute will, I n  re  Will 0). Pridg- 
en, 509; burden of proving count- 
erclaim, Lumber Co. v. Construc- 
tion Co., 680. 

Burglary-8. v. Smith, 683. 
Bus Companies-Injury to invitee 

from fall, Rood v .  Coach Co., 534. 
(;cancellation and Resoission of In- 

struments-Harrell v. Potcell, 244 ; 
Biggs v. Tru8t Go., 435; Corbett v. 
Corbett, 585. 

"Carnal Knowledge"-Defined, 8, v. 
Jones, 134. 

Cawenter-Deabh by lightning as in- 
jury ,arising out of employment, 
Pope v.  Qoodaon, 690. 

Carriers-Interstate commerce, Fi- 
nance Corp. v. Hclreidt, 334: rates, 
Utilities Corn. v. R. R., 477. 

Cemeteries-8. v. McGram. 205. 

Certiorari-+Supreme Court will granit 
certiorari in  exercise of supervi- 
sory jurisdiction to review order 
in'volving matter of public interest, 
Brice v. Salvufle Co., 74; overrul- 
ing of demurrer for failure to state 
cause of action nut appealable ex- 
cept by certioravi, Boles v. Graham, 
,131; defendant may not demur in 
,the Supreme Count on review by 
certiorari, Harrell  v. Poxell, 244. 

Character Evidenw-Where defend- 
iant does not testify, he may not 
be croasexamined as to unrelated 
offenses, S. v. Bell, 379; but when 
he doss testify, he may be so cross- 
examined, 5, v. Troutntan, 395. 

C h a r g e s e e  Instructions. 
Charlotte-Extension of city limits, 

Thomasson, v. Smith, 84. 

Chemical Fog-Operation of chemi- 
cal fogging machine for mosquito 
extermination, Moore v. ~ l y m & t k ,  
423. 

Children-See Infants ; evidence held 
insufficient to show negligent fail- 
ure of owner of land to esercise 

due rare  to prevent injury to tres- 
passing children. Math,e~??j a;, Mills 
Corp., 675. 

Churche-Right to control and dis- 
pose of property, McDaniel v. 
Q~~nkenhush, 31 ; official report pub- 
lished in church paper held quali- 
fiedly privileged, I-lemdon v. Mel- 
toll. 217. 

C'ititw nnd Towns - See Municipal 
Corporations. 

C'lothing-Held competent in evi- 
dence, A'. v. Bass, 209. 

Cloud on Title - Burden of proving 
title, see Ejectment; action to re- 
move, Paul v.  Dison, 621. 

Coach Companies-Injury to invitee 
from fall, Hood v. Coach Co., 534. 

Collateral Atitack-Certiflcate of ac- 
knnwledgmen~t cannot be collateral- 
ly attacked, Gas Co. v .  Dull, 482. 

Coll~iteral Heirs-Proof of inheri- 
tance from, Skippcr v. Yoti;, 49. 

Color of Tittle-Sledye v. Miller, 447; 
Cforbctt v. Corbett, 585. 

C'mnuerce - Federal decisions con- 
struing Un'ien Shop Amendment 
are controlling, AlUen v. R. R., 491. 

Commissioner of Motor Vehicles- 
Senrice of process on nonresident 
auto owner, Press171 v. Turner, 102. 

Common Ancesltor-See E jeotment. 
C~ouimon Source of Title - Where 

,plaintiff claims from common 
sourve, he must prove that  land 
in controversy was embraced with- 
in descriptions in deeds in his 
chain of t,itle, Seawell v. Fishing 
Clitb, 402. 

Compensation Act-See Master and 
Servant. 

Complaint-See Pleadings. 
Conipromise and Sebtlement-Person- 

a1 representative may compromise 
claim for wrongful death, Bell ,G. 
Hankins, 199; effect of compromise, 
Mrrcer v. Miller, '723 : Cannon v. 
Parker, 279: Kooncc v .  Motor 
Liucs, 290. 

Compulsory Reference - See Refer- 
ence. 
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Concrete Slab-Fall of filling station 
customer over raised concrete slab, 
Little v. Oil Corp., 773. 

C,oncurrent Sentences-Whether sen- 
tences a re  concurrent o r  cnnsecu- 
t,ive, 8. v. Trovtman, 398. 

Concurring Negligence-Howxe v. M c -  
Call, 250; Moore v. Plymouth, 423. 

Condemnation--See Eminent Domain. 

Confessions--Competency of, S, v. 
Disl~man, 769. 

Confidential Rel,ationsh,i4pSee Fidu- 
ciaries. 

Confining Disability - Suitx v. Zn- 
szirance Co., 383. 

Connor Act-Surrender of lease for 
term in escess of 3 years must be 
registered to bind assignees or 
purchasers for value, Herving v. 
Merchandise, Inc., 221. 

Consecutive Sentences-Whether sen- 
tences a re  concurrent or consecn- 
,tive, S. v. Trozltman, 398. 

Consenst Judgment-See Judgments. 

Clonsideration-Evidence held not to 
show inadequacy of consideration 
as  basis for fraud, Biggs v. Trust 
Co., 436. 

Conspiracy-S. v. Caldwell, 66. 

Comtitutional Law - Supremacy of 
Federal Constitution, Allen v. R.R., 
429 ; legislative powers, Milk  Corn. 
v. Galloway, 658; delegation of 
power, Hartsell v. Thermoid Go., 
527; dfilk Com. v. Galloway, 658; 
Harvell v. Scheidt, 699; creation of 
 municipal corporations, Sanitary 
District v. Lenoir, 96 ; judicial paw- 
er to determine constitutionality of 
statute, Thon~asaon v. Smith, 84 ; 
Assurance Co. v. Gold, 461 ; Milk 
Corn. v. Galloway, 658; S. v. Wel- 
born, 268; Hartsell v. Thermoid 
Co.. 527 ; Fisher v. Afotw Co., 617; 
freedom of assembly, S. v. Cole, 
733 ; equal applica~tion of laws, 
Assurance Co. v. Gold, 461; Malk 
Com. v. Galloway, 658 ; due process, 
Thomasson v. Smith, 84 ; Milk 
Com. v. Gallou~ay, 658; Crosland- 
C'dler~ Co. v. Crosland, 167; Shep- 

ard v. Xfg. Co., 454; Allen v. R.R., 
492; full faith and credit, Cleeland 
v. Clcela?id, 16;  jury of six in re- 
corder's court, Roebuck v. New 
R o n ,  41: waiver of jury in small 
claims acbtion, Hajoca Gorp. 11. 

Rrooks, 1 0 ;  defendants may con- 
fer on joint defense, 8. v. Tt7hceler, 
187. 

Contempt of Court-Zfl re  1Pill of 
Smith, 563. 

('tmtentions - S t a t e m ~ n t  of conten- 
tions of parties, S. v. Joneu, 134; 
8. v. Sc~ctotz, 145; Hood v. Coach 
Co., 634. 

Contingent Remaimdermen -- Rights 
of vested remaindermen to parti- 
tion, notwithstanding interest of 
conjtingent re1nainderm.a in other 
tracts, Davis v. Griffin, 26. 

Continuances->lotion# for, Cltelnud 
v. Cleeln~td, 16;  of temporary order 
to the hearing, VcDaniel v. Quali- 
cnbitslr, 31 ; Studios v. Croldsto~, 
117. 

Contraot ('arrier-Lessor of t111cks 
held not contract carrier, Firtancr: 
Corp. v. Sclrcidt, Comr. of Motor 
Vehicles, 334. 

Contracts-Requirement of statute of 
frauds in regard to  contracts af- 
fecting realty, see Frauds, Statultc 
o f ;  cancellation of instruments for 
fraud, see Cancellation and Rescis- 
sion of Instruments ; insurance con- 
tracts see Insurance; right of in-  
fant to tlisaffirm contraot of pur- 
chase, Fisher v, Motor Co., 617; 
aotion to recover value of person- 
a l  services performed in reliance 
on mntract to convey, Brings v. 
Dickey, 640; whether page after 
signatures wa.: par t  of mntract, 
Trrtckinq Co. 7'. Doz~;lfsx, 346; con- 
struction of contracts, Suita v. Ius.  
Co.. 367: Hartsc11 v. Thermoid Co., 
327 : T,limbcr Co. v. Construction 
Co . 680 

Contraator-1,iability to employee of 
rontractee for clanprous condition 
of l~rernisrs, Bcmont v. Z8etlhorrr, 
106 
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Contribution-Joinder of tort-feasors 
for, Etheridge v. Light Co., 367. 

Contributory Negligence - In  auto 
accident cases, see Automo- 
biles; in general, Smith v. Kinston, 
160; evidence must be considered 
in light most favorable to  defend- 
a n t  in determining sufficiency of 
evidence on issue of contributory 
negligence, Wilson v.  Camp, 754; 
nonsuit for, Teu. v. Runnels, 1 ; 
Hood v. Coach Co., 534; demurrer 
lbo complaint on ground tha t  i t  dis- 
closed contrib~rtory negligence, 
&kipper v. Cheatham, 706. 

Conversion-Proceeds of sale of lands 
for reinvestment retains character 
of reality, Lambetk v. Lambeth, 
313; conversion of property to 
one's own use, see T m e r  and a n -  
version. 

Corporations - ValicEity of assign- 
ment by corporation of insurance 
policy to president's wife held pre- 
eluded by p ~ o r  judgmenlt, Cros- 
land-Cullen Co. v. Crosland, 167; 
revocation of agreement of em- 
ployees to purchase stock, Biggs v. 
Trust GO., 435; service of process 
on nonresident corporation by serv- 
ice on Secretary of State, Shepard 
v. Manufacturing Co., 464 ; action 
for  mismanagement, Park Terrace 
v. Rwge, 308; liability of directors 
for corporate debts, Supply Co. v. 
Reynolds, 612; purchase of stock 
by corporation, Park Terrace v. 
Burge, 308 ; actions by corporation 
Mica Industries v.  Penland, 602; 
liability of corporation for torts, 
Tlbrow-er v.  Dairy Products, 109. 

Cmroboration - Evidence competent 
for purpose of, S. v. Jones, 134; 
S. v. Brown, 271. 

Counterclaim - Perkins v. Perkins, 
162; right to set up penalty for 
usury a s  offset in action on note 
by assignee, Overton v. Tarkington, 
340; burden of proving counter- 
claim. Lumber Co. v. Cot~stru~tion 
OO., 680. 

Cmmes and Distance-Call to monu- 

ment controls course and distance, 
Batson v. Bell, 718. 

Courts-On appeal from Industrial 
Cornmission Superior C o u ~ t  may 
not make Anldings, Brice v. Salvage 
Co., 74; appeals from justices of 
the pence, Freeman v. Bennett, 
180; superior court may order sale 
of property in custodia legis, Lam- 
bet11 v. Lambeth, 316 ; jurisdiction 
af ter  orders of another superior 
court judge, Topping v. Roard of 
Education, 291 ; recorders court of 
Pamlico County, S. v .  Mercer, 371; 
conflict of laws, State and Federal, 
Carter v .  Greensboro, 328; Allen v. 
R.R., 492; contempt of court, see 
Contempt of Court ;  enactment of 
law is function of General Assem- 
bly and courts mu& construe sta- 
tute as  written, 8. v. Welborn, 268; 
Harteell v. Thermoid Go., 527; 
Fisher v. Motor Co., 617; statute 
will not be declared uneonstitu- 
tional unless clearly so, Milk Com- 
nriseion v. Galloway, 658; issues of 
law are for court;  issues of fact 
a re  for jury, Herring v. Merchan- 
disc>, Inc., 221 ; court may not de- 
termine issue of faat raised by 
pletidings, Trucking Co. v.  Dozo- 
Jess, 346 ; sufficiency of evidence is 
question of law, Suits v. Insurance 
Co., 383; motion to set aside ver- 
dict a s  contrary to weight of evi- 
dence is addressed !to discretion of 
court, Hinshaw v. Joljce, 218; 
whether court should order resale 
is addressed to judicial discretion, 
Gallo?ca?~ v. Hcster, 275; joinder of 
proper party is discretionary, Cor- 
bctt v. Corhett, 585 ; ruling on mat- 
ter of lam is not discretionary, 
GBiC TrtrcBs v.  Smith, 764; espres- 
sion of opinion by court on el+ 
dence, 8. v. Swaringen, 38; S. v. 
A'e~cton, 143: S. v. Bertrand, 413; 
S. v. Oakes, 282. 

Covenants-Defendant held properly 
enjoined froin violating restricti17e 
covenants, Canble v. Bell. 'i23. 

Criminal Law-Violation of invalid 
ordinance is not criminnl offense, 
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S.  v. McGraw, 206; entrapment, S. 
v. Calduel l ,  56;  aiders and abet- 
tors, S .  v. Troutman,  395; juris- 
diction, Roebuck v. N e w  Bern ,  41; 
S.  v. Mercer, 371; former jeopardy, 
S.  v. Mercer, 371 ; burden of proof 
and presumptions, S.  v. Swaringen,  
38;  S .  v. Jones. 134; evidence, S. 
v. Bell ,  379; S .  v. Cole, 733: S.  v. 
Bass,  209; S.  v. Smi th ,  653; S .  v. 
Dishman, 769; S .  v. Mercer, 372; 
competency of wife to testify, S .  v. 
Rell, 379: character evidence of 
defendant, S.  v. ReZl, 376; 8. v. 
Troutman,  396 cross-esamination, 
.S. v. Treadway,  6257 ; corroboration 
and impeachment of testimony, S .  
v. Bell, 379; S .  v. Bass,  209; S .  v. 
B r o u n ,  271; nonsuit, S.  v. B r o t m ,  
271 ; S.  v. Trov tman ,  3%; instruc- 
tions, S.  v. Wagoner ,  637; S.  v. 
Swaringen,  38;  S .  v. Jones, 134; 
S.  v. N e ~ c t o n ,  145 ; S.  v. Betrand,  
413 ; S .  v. Bass,  209 ; S.  v. Kimmer ,  
290; S .  v. Oakes,  282; 8. v. Dennu, 
113; arrest of judgment, S.  v. 
Walker ,  35;  sentence, S.  v. Clen- 
don, 44; 8 .  v. Trou tman ,  398 ; S.  0. 
Smi th ,  21% appeals in criminal 
cases, S .  v. Oakes,  282; S. v. Grund- 
ler, 399: S .  2;. Garner,  127 ; S.  u. 
Mercer, 371; S.  v. Dislrman, 7.59; 
S.  v. Jones, 134 ; Post Conviction 
Hearing Act, S .  v. Wlteeler,  187. 

Crop Dusting--Alleged poisoning of 
fish by cropdusting plane, W a l l  v. 
Trogdon, 747. 

Cross-Esnminetion-Esception to es-  
elusion of testimony on cross-ex- 
amination will not be considered 
where record does not show what 
,\l-itness would have testified, S.  v. 
Jones,  134 ; defendant is entitled 
to cross-esamine witness for bias, 
8. 1.. Trendawn!/ ,  657 : cross-esalnin- 
ation of wife testifying for hus- 
band, S. v. Bcll ,  379 ; where defend- 
ant  does not testify, he may not be 
cross-examined a s  to unrelated of- 
fenses. S .  v. Bell, 379; but when he 
does testify he may be so cross-es- 
aminecl, S. v. Tr~outman,  396. 

Customers--Action by customer to 

recover for fall  when foot caught 
under scales, S k i p p w  v. Clreatham, 
706. 

Customs and Usuages - Koonce v. 
Motor Lines,  390. 

Cyclist-Injury to by motorist, An-  
derson v. Luther ,  128. 

Damages- For taking of land under 
eminenit domain, see Eminent Do- 
main ; sufficiency of evidence of 
damaaes, Thrower  v. Dairy Pro- 
rluct-v, 109. 

1)ams-Compensation for power site, 
Ligk t C o .  v. Horton,  300 ; complaint 
,held insufficient to  state cause of 
action in trespass in operation of 
dam, 1,cttwman v. Mica Go., 769. 

1)eadly Weapon-Presumption from 
killing with, S .  v. Brown,  271. 

Death-Actions for wrongful death, 
Rell v. Hankins ,  199; Carr v. Lee,  
712 : Ntamcl/ 2;. Membership Corp., 
90. 

Decedent - Personel representative, 
by introdwing evidence a s  to per- 
sonal transaction, opens door to 
adverse party, Bradsher v. Morton, 
236. 

Ikrlnrations Against Interest-As to 
boundaries see Boundaries. 

1)etlication-Salixb~/r!/ v. Barnhardt,  
.?49. 

1)eetls-Awertainmerit of boundaries 
see Boundaries ; acknowledgment, 
Gax Co. v. Dav,  482; delivery, Cor- 
i ~c ' t  t v. Corbef t ,  583 ; con6truetion, 
~Srnith v. Smi th ,  669 ; reservations 
and esceptions, Light Co. v. Hor- 
to t i ,  300 ; restrictive covenants, 
Cnrtbl(~ v. Hcll, 722; reformation of 
deeds, see Reformation of Instru- 
ments ; where plaintiff claims from 
com~non source, he must prove that 
land in controversy was embraced 
within descriptions in deeds in his 
(.hain of title, Neatccll c. Fiskijig 
Club, 402. . 

Default .Judgments-Motions to set 
aside judgment for surprise and 
escusable neglect, Abcr'rrctlrlj z;. 
Xirlroln, 70 : ~Ilootic~/lrana v. . l foone~-  
Irnm, 641; effect of defnnlt judg- 
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ment, Howze  u. MaCall, 250. 
Delegation of Power-By General 

Assembly, Hartsell  u. Themnoid 
Co., 327; Milk Commissio?~ u. Gal- 
lo~cayl, 6.58 ; Haruell u. Brheidt, 
690. 

Demurrer-See Pleadings ; demurrer 
t o  evidence, see Nonsuit ; demusrer 
cannot raise question of bar  of 
statute of limitations, S tamey  v. 
Membership Corp., 90 ; overmling 
of demurrer for failure to s tate  
cause of aotinn not appealable ex- 
cept by certiorari, Bole8 u. Graham,  
131; demurrer orc tenus in the Su- 
preme Court may be filed on ap- 
peal, Jlozczc t,. McCall, 250; de- 
fendant may not demur in the Su- 
preme Court on review by certio- 
rari ,  Barnell v. Powell, 244. 

Ihpartment  of Motor Vehicles-4er- 
tified copy of record held compe- 
tent in evidence, S.  v. Mercer, 371; 
power to revoke or  suspend driver's 
license, Harnell v. Scheidt ,  690. 

1)escent and Distribution-Skippcr v. 
Yoto,  49. 

Descriptions-Sufficiency of descrip 
tion of easememt, Gas Co. v. Day, 
482 ; asoertainment of boundaries 
see Boundaries. 

Disability-Comp~~nsation for perma- 
nent ,partial disa'bility, Oaks u. 
Mill8 Corp., 286 ; disabiliity in- 
surance, see Insurance. 

Discretion of Court-Motion to set 
aside verdiot as  contrary to weight 
of evidence is addressed to discre- 
tion of court, Hinshaw v. Joyce,  
218; whether court should order 
resale is addressed to judicial dis- 
cretion, Galloway v. Hester,  275 ; 
joinder of proper party is discre- 
tionary, Corbett a. Corbett, 5 8 5 ;  
ruling on matter of law is nat 
discretionary, GMC Trucks  u. 
Smi th ,  764. 

Discrimination-Prosecution for in- 
terference with duties of election 
official, S.  v. Wallcer, 35 ; in impo- 
sition of tax, Assurance Co. u. 
Gold, Comr. o f  Inawrance, 461. 

Disfigurement--4s cornpensable iln- 
dcr Workmen's Compensation Act, 
Docis v. Construction Co., 120. 

Dismissal-Denial of motion to dis- 
miss nsserted for failure to file ap- 
peal from justice of the peace in 
apt time held appealable, Frccman 
c. Rcuwett, 180. 

Divorce and Alimony-Habeas cor- 
pus will lie to determine right to 
cwtody of minor children irrespec- 
tive of marital s t a t u ~ ,  of parties, 
Clccland v. Cleeland, 16;  decree of 
divorce as  affecting right to ali- 
111011~7, Porter v. Bank ,  173 ; enforc- 
ing paymen~t of alimony, L a m h c t l ~  
27. L n m b e f l ~ ,  315 ; awarding custody 
of children, Cleeland v. Cleela)~d,  
16. 

h e t r i n e  of Elections-Findings held 
insufficient predicate for adjudica- 
tion of application of doctrine of 
ele~tions, Hicke v. Koutro,  61. 

Doctrine of Res  Ipsa Loquitur-Does 
not apply to fall by customer on 
premises of store, Skipper v. Cheat- 
ham,  706: does not apply to dam- 
ages to upper proprietor from op- 
eration of dam, Letterman v. Mica 
Co., 760. 

Doniinant Highways-See Automo- 
biles. 

Donble Indemnity-Death of soldier 
in Korean Conflict comes within 
exclusion clause of, Lamar v. I N -  
srcrancc Po., 613. 

Driver's License-Dri~ing after rev- 
ocation of, S. v. Mercer, 371; rev- 
ocation and suspension of driv- 
er's license, see Automobiles. 

Dower-In rc W i l l  o f  Smi th ,  563. 

Drunlien Driving-B, v. Stcarinyen,  
88; Carmichael v. Scheidt ,  472. 

I)runkenness-Charge on defense of 
drunkenness held erroneous as  ex- 
pression of opinion on widence, S .  
v. Oakcs,  282. 

Due Process of Law-Implies right 
and opportunity to be heard and 
to prepare for hearing, S .  v. Wheel-  
cr. 187; validity of statute author- 
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izing service on nonresident pre- 
sents quwtion of due process, 
Shepard v. Manufacturing Co., 454 ; 
union shop agreement 'held not un- 
constitutional in requiring invol- 
untary payment of d11w used part- 
lg for political purposes, Allen v. 
R. R., 491. 

Duress - Revocation of instrument 
for, see Cancellation end R.ecission 
of Instruments ; payment under 
duress is not voluntarp, Bradsher 
v. Morton, 236. 

Easements-Gas Go. v. Day, 482. 
East - West Division - Description 

calling for equal division of tnaclt 
of land held sufficiently definite, 
Caudill v. McNeiZ, 376. 

Education-Condemnation of school 
site, Topping v. Board of Educa- 
tion, 291. 

Ejeotment-Seawell v. Fishing Club, 
402; Sledge v. Miller, 447; Skipper 
v. Yow, 49. 

Eleotion of Remedies-Purchaser may 
elect to rescind or affirm and re- 
cover damages for breach of war- 
ranty, Hajoca Corp. v. Brooks, 10. 

Elections-McPherson v. Burlington, 
569; S. v. Walker, 36. 

Elections, Dootrine of-findings held 
insufficient predicate for adjudica- 
tion of application of doctrine of 
elections, Hicks v. Koutro, 61. 

Eminent Domain-Robinson v. High- 
icay Com., 120; Winston-Salem v. 
Wells, 148; Topping v. Bonrd of 
Education, 291: Tl~son v. Highwa?) 
Corn., 732; Light Go. 2,. Horton, 
300. 

Entireties-Estates by, see Husband 
and Wife. 

Entrapment - Of defendanit, S. 2;. 

Culdwell, 56. 

Equitable Conversion - Proceeds of 
sale of lands for reinvestment re- 
tains character of realty, Larnbctl! 
zr. Lambeth, 316. 

Equity--Payment of money not due 
nnder duress map be recovered, 
Bradslier z.. .Ifovto?i. 236 : court 

niay order receiver to sell lands 
for reinvmtment, I,amheth v. Lam- 
beth, 31.5. 

F~tates--Wife of remainderman has 
no dower in lands during term of 
prior life estate, IN rr. W i l l  of 
Amith, 563. 

Fatatrs by Entireties-See Hnsband 
and Wife. 

Estoppel--Surrender of lease in e r -  
cess of 3 years comes within sta- 
tute of frauds but lessee may be 
estopped by matters in pais from 
denying termination of lease, Her- 
ring v. Ilferchandise, Ine., 221; es- 
toppel of mortgagor or those claim- 
'ing under him to attack foreclos- 
ure, C'orbctt v. Corbett, 585; neces- 
sity for pleading estoppel, Smith 
v. Smith, 669 ; &.toppel by judg- 
ment, see Judgments. 

Evidence--In criminal prosecutions 
Nee ('riminal Law ; evidence in par- 
ticular actions see particular titles 
of actions and prosecutions ; judi- 
cial notice, E'recman v. Bennett, 
180; 18ritlht v. McMtillan, 591; 
Srnitlr 2' Kinston, 160; Moore v. 
I'lrlmo?ttlt, 423 ; burden of proving 
counte~claim, Lumber Co. v. Con- 
ntruction Po., 680 ; translactions 
with decedent, Bradslter v. Morton, 
Z36: andent  documents, Skipper v 
Yow, 49;  best and secondary evi- 
dence, Thrower v. Dairll Products 
Co. ,  109; par01 evidencr affecting 
writings, Nmith v. Smith, 669, ex- 
pert testininny, Pope I?. Coodson, 
690; Osborne v. Ice Co., 387; Es- 
pression of opinion by court on 
evidence, 8. 17. Szeuringett, 38;  S. c. 
Xcwton 14.5: S. v. Hartrand, 413 ; 
So?cell 1;. Ncal. 516; snfficXiency of 
evidence and nonsuit, see Sonsuit ; 
snffic3iency of description to he 
nitled by eridenre alinndr, ('artdill 
I.. XcScil. 376: comlwtency of 
e~ ;dence for Irnrl)o<e of corrobo- 
ration, 8. v. Brozcn, 271: Tioonce 
1.. Ilotor Ihtc.?, 399 ; evception 
to evidence competent for reatrict- 
etl purpose, N. I.. Joiteu. 134: 
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harmless and  prejudioial error in Exceptions and Rese1-vations - See 
the aOmission or exclusion of evi- Deeds. 
dence, I n  r e  Will of Pridgen, 609; 
Tyson v.  Manufacturing Co., 557; 
Matheny v. Mills Corp., 575; ex- 
ception to exclwion of testimony 
on cross-examinrution w,ill not be 
considered where record does not 
show what w'itness would have 
testified, S. v.  Jones, 134; certified 
w p y  of record of Department of 
Motor Veh'icles held competent in 
evidence, S. v. Mercer, 371. 

Ex Mero Mot-Supreme Court will 
take nobice of failure of complaint 
to s ta~te  cause of action ex mero 
motu, Sanitary District v. Lenoir, 
96 ; Supreme &urt will 'take note 
of enrors ex mero motu in capital 
case, S. v. Oakes, 282. 

Exceptions - Assignment of error 
must be supported by, B. v. Gar- 
ner, 127; contention not based on 
exception or assignment of error 
will not be considered, Anderson v.  
Luther, 128 ; exception to exclusion 
of testimony on cross-examination 
will not be con~idered where record 
does not show what witness would 
have testified, S, v. Jones, 134; ex- 
ception to evidence competent for 
restricted purposes, S. v. Jones, 134 ; 
sufficiency of exceptions and assign- 
ments of error to refusal of motion 
to nonsuit, Pamlico County v.  Da- 
vis, 648; exception to judgment, 
Salisbury v. Barnhardt, 549; Co- 
lumbus County v. Thompson, 607; 
broadside exception to findings, 
Columbus County v. Thompson, 
607 ; where there a re  proper excep- 
itions to findings, findings cannot 
stand if not supported by evidence, 
Freeman v.  Bennett, 180; exception 
and assignment of e r r m  to the 
charge, S. v. Jones, 134; assign- 
ments not brought forward i n  brief 
deemed abandoned, Coffey v. Greer, 
256; B. v. Jones, 134; S. v Smith, 
653 ; Supreme Oourt may decide ap- 
Deal on merits when title to land 
is in dispute notwithstanding e r -  
ceptions a re  not properly present- 
ed, Coffey v. Greer, 236. 

Excusable Neglect-Motions to set 
aside judgment for surprise and, 
Abernethy v.  Nichols, 70; court 
may set aside order abandoning ap- 
peal, 8. v. Grundler, 399. 

Execution-Mica Industries v. Pen- 
land, 602. 

Executors and  Ad~nin~istrators-Col- 
lection of assets, Bell v. Hankins, 
199; sale of lands to make assets, 
Nunn v. Gibbon*, 362; action for 
personal services rendered dece- 
dent, Galcs v.  Smith, 263; Nunn v. 
Gibbons, 362 ; Briggs v. Dickey, 640. 

Expert Testimony-As to intoxica- 
tion from blood tests, Osbor~ie v. 
Icc Co., 387 ; in regard to lightning, 
Pope v. Goodson, 690. 

Expression of Opinion-By court on 
evidence, S. v.  Rwaringen, 38; S. 
v. Newton, 145; R. v. Bertrand, 
413; Nowell v. ATcal, 516; S. v. 
Oakas, 282. 

Facial Disfigurement-As conlpens- 
able under Workmen's Compensa- 
tion Act, Davis v. Construction Co., 
129. 

Facts, Findings of-see Findings of 
Fact. 

Fair  Market Value - Robinson v. 
Highway Commission, 120. 

Farm Tractor-Injury to driver of 
tractor in collision, Tallent v. Tal- 
bert, 149; counterclaim for fraudu- 
lent representations in sale of, 
Hinshaw v. Joyce, 218. 

Federal Courts - Federal decisions 
construing Union Shop Amendment 
a re  controlhing, Allen v. R. R., 491. 

Federal Housing-Liability of city 
,for negligence i n  managing hous- 
ing project, Carter v. &e&boro, 
328. 

Federal Regulations---Of U. S. Treas- 
ury governing saving6 bonds must 
be given judicial notice and super- 
sede State laws in regard to own- 
ership, Wright v. McMullan, 591. 
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Fiduciaries-Harrell v. Powell, 244 ; 
Biggs v. Trust Go., 435. 

Filling Station - Injury to invitee 
from fall, Little 0. Oil Corp., 773. 

Findings of Fact-On appeal from 
Industrial Commission Superior 
Court may not make findings, Brice 
v. Salvage Co., 74; findings of In- 
dustrial Commission conclusive 
when supported by evidence, Os- 
borne v. Ice. Co., 387; Hartsell v. 
Thermoid Co., 527; review of find- 
ings in proceedings under Post 
Convicbion Hearing Act, S. V.  
Wheeler, 187; findings of referee 
approved by court condusive when 
supported by e ~ d e e ,  Bradsher v. 
Morton, 236; findings a r e  re- 
viewable on preliminaq injunction, 
Studios v. Goldston, 117; but are  
not reviewable on appeal from judg- 
ment on merits, Cauble v. Bell, 722. 
,in absence of exception, i t  will be 
presumed that  findings a r e  sup- 
ported by evidence, Salisbury v. 
Bamhardt,  549 ; findings of count 
are  comlusive when s u p ~ o r t e d  by 
evidence, Nozoell v. Neal, 516; 
Hartsell v. Thermoid Co., 527; 
Milk Commissim v. Galloway, 658 ; 
finding based on incompetent test- 
imony is not binding, Smith V. 

Smith, 669; ruling based on mis- 
apprehen.sion of law necessitates 
remand, S. v. Grundler, 399; where 
there a r e  proper exceptions 
findings, findings eainnot stand if 
not supported by evidence, Free- 
m a n  v. Bennett, 180; refusal to 
find matenial fact supported by evi- 
dence is error, Hartsell v. Thernz- 
oid Go., 527; findings held insuffi- 
cient predicate for  adjudication of 
application of doctrine of eleotions, 
Hicks v. Koutro, 61; remand for 
findings sufficien~t to support judg- 
ment, Porter v. Bank, 173; Free- 
man v. Bennett, 180; Columbus 
County v. Thompson, 607; broad- 
side exception to findings, Colunt- 
hus County v. Thompson, 607. 

Firemen's Pension Fund Act-Assur- 
ance Co. v.  Gold, 461. 

Fish-Alleged poisoning of fish by 
crop-dusting plane, Wall v. Troy- 
don, 747. 

Fogging Machine - Operation of 
chemical fogging machine for mos- 
quito extermination, Moore v.  Ply- 
nzouth, 423. 

"For Hire"-Truck licenses, Finance 
Corp. v.  ScSeZdt, 334. 
Foreign Judgments-Full faith and 
credit to judgments of sister state, 
Cleeland v.  Cleeland, 16. 

Forfeitures-Action to recover con- 
sideration where vehicle sold was 
seized and confiscated by Federal 
Government, Vann Co. v. Barefoot, 
22. 

Former Jeopardy-See Criminal Law. 
Fragmentary Judgment - Court 

should determine all issues and 
not not enter fragmentary judg- 
ment, Hicks v. Koutro, 61 ; Truc.1~- 
ing Co. v. Dowless, 346. 

Fraud--Constmctive fraud, Biggs v. 
Trust Co., 435; reformation of in- 
strument for, see Reformation of 
Instruments ; cancellation and re- 
scission of instruments for fraud, 
see Cancellation and Rescission of 
Instruments ; fraudulent represen- 
tations in sale of articles, Hinshaw 
v. Joyce, 218 ; limitation of actions 
for fraud, Nowell v. Hamilton, 523. 

F~rauds. Statute of-Herring v. Mer- 
chandise, Znc., 221 ; Lewis v. Allred, 
486. 

Freedom-Of association, union shop 
agreement held not unconstitution- 
a l  in requiring involuntary pay- 
ment of dues used partly for poli- 
tical purposes, Allen v. R. R., 491. 

Freedom of Assembly-S. v. Cole, 
733. 

Freedom to Bear Arms-S. v. Cole, 
733. 

Freight Charges - Overcharge be- 
cause of error in tariff distance 
table, Utilities Commission v. R. R., 
477. 

Fnll Faith and Credit-To judg- 
ments of sister state, Cleeland v. 
Clecland, 16. 
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Gasoline Filling Station-Injury to 
invitee from fall, Little v. Oil Corp., 
773. 

General Assembly - Has complete 
authority over municipal corpora- 
tions, Sanitary District v. Lenoir, 
96;  enactment of law is function of 
General Assembly and courts must 
construe statute as  written, S. v. 
Tl'elborn, 268; Hartsell v. Therm- 
oid Co., 627; Fisher v. Motor CO., 
617 ; delegation of authority, Hart- 
sell v. Thermoid Co., 527; Milk 
Commission 2). Galloway, 658 ; 
Harvell v. Scheidt, Conzr, of Motor 
Vehicles, 099. 

Gifts-U. S. Savings Bonds, Wright 
c. McHiZlan, 591. 

Glazed Sash--Contract for, Lumber 
Co. v. Constrnction Co., 680. 

Gonorrhea-Testimony that  defend- 
an t  had gonorrhea held competent 
61s corroborative evidence, S. v. 
Joi~es. 134. 

Governmental Immunity - Liability 
of municipality for torts, Carter 2;. 
Greensboro, 328; waiver of gov- 
ernmental immunity by purchase 
of liability insurance, Moore v. 
Plymouth, 423. 

Grand Jury-S. v. Mercer, 371. 
Grave Jlarkers--1lunicipality may 

not charge fee when marker is set 
by third person, S. v. McGraw, 205. 

Habeas Corpus-S. v. Clendon, 44 ;  
Cleelarul c. Cleeland, 16. 

"Habitual Violator" - Statute pro- 
viding for revocation of license of 
habitual violator of traffic laws 
held unconstitutional. Harvell v. 
Sclbeidt, 699. 

Hand-Coinyensation for loss of, 
Oaks v. Mills Corp., 285. 

Harmless and Prejudicial Error- 
In  instructions, Primm v. King, 
228; in the admission or  esclusion 
of evidence, I n  re  Will of Pridgen, 
309 ; T y u o ~  v. Manufactnring CO., 
X i ;  Natlieny z'. Mills Corp., 575. 

Harvester-Injury to person work- 
ing on tobacco harvester, Tuson v. 
.llanc~factttrin!j Co., 567. 

"Hazel"-Hurricane, Smitlc v. Kin- 
St071, 160. 

Hearsay Testimony-S. v. Smith, 663. 
Hernia-Compensation for, Holt v. 

dlillu Co., 215. 
Housing Authority-Purchase of land 

individually by director of housing 
authority not fraudulent for his 
failure to disclose pending Federal 
legislation affecting value, Harrell 
v. I'o~cell, 344 ; liability of city for 
negligence in rannaging housing 
~ r o j e c t ,  Carter v. Creenuboro, 328. 

Holnicide-8. v.  Brown, 271; S. 2;. 

Uoorlc, 632; S. 2;. XcDonald, 419; 
S. o. Oakcs, 282; 8. v. Wagoner, 
637; S. v. Dennu, 113. 

Hospitals-Lewis v. Heaufwt Covlz- 
tli, 628. 

Hurricane-Limb in street as  result 
of storm, Smith v. Kinaton, 160; 
damage to house within coverage 
of windstorm policy, Moore v. In-  
utwance Co., 625. 

Husband and Wife-Contracts and 
conveyances between husband and 
wife, Perkins v. Perkins 152; es- 
tates by entireties, Smith v. Smith, 
669 ; dower, see Dower; motion of 
wife to set aside judgment as  to 
htxr for surprise and esclusable 
n r ~ l e c t ,  dbermthy v. Siclrols, 70 ; 
cross-esainination of wife testify- 
ing for husband, 8. v. Bell, 379; in- 
struction that jury should srruti- 
nize teshinlony of wife in defrnd- 
ant's behalf held insufficient, 8. v. 
liimmcr, 290 ; wife held not liable 
for inaterials purchased by hus- 
band in derelopinent of her land. 
Scrppl~ Co. 2;. Reynolds, 612. 

Hydroelectric Power - Conq)ensation 
for power site, Light Co. v. Horton, 
300. 

Inlpeaching (.Nestions - 8, v. Bell, 
379; S. v. Troutman, 395. 

Implied Contract-Claim against es- 
,tate for personal services render- 
ed decedent, Nunn v. Gibbons, 362. 

Iu~prisonment-Where only one judg- 
inent is entered on indictments 
consolidated for trial. srntenc~e (-an- 
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not exceed maximum allowed by 
law for one offense, S, v. Clendon, 
44. 

Improvements-See Betterments. 
Impl~ted Negligence-In aperation of 

automobile see Automobiles. 
Incitement to Riot-S. v. Cole, 733. 
Inilependent Contractor-Prcssleu v. 

Tut.net., 102. 
Intlians-Incitement of Indians to 

riot. S. v. Cole, 733. 
Indictment and Warrant-Charge of 

crime, S. v. Walker, 35 ; duty of 
cnurt to submit question of guilt 
of less degree of crime, S. v. Jones, 
134. 

Industrial Commission - Compensa- 
tion Act see Master and Servant. 

Infants - Liability on contracts, 
Fislrcr v. Motor Co., 617; habeas 
corpus will lie to determine right 
to custodj of minor children ir- 
respective of marital status of 
parties, Cleeland v. Clceland, 16 ; 
dnty of motorist in regard t o  chil- 
dren on or near highway, Wash- 
i t~g to)~  v. Davis, 65; negligence in 
striking child with car in yard, 
McSeill v. Bullock, 416 ; advance- 
inent to children out of estate of 
incompetent, Ford v. Rank, 141. 

Itr I.'io.i-Ruling on nonsuit is in 
firp,r until verdict, GJIC Trucks v. 
Stttitlr, 764. 

Injm~ctio~ls-Restraining violation of 
restrictive covenants, Cauble c. 
BcT1. 722; bill of peace, Nowell u. 
Srnl ,  516; continuance and disso- 
lution. McDarzieZ v. Qzralzenbusll, 
31 : Studios v. Goldsto~i, 117; Top- 
poi17 7.. Board of Education, 291 : 
tindings are  reviewable on pre- 
li~ninary order, Studios v. Gold- 
ntm, 117; Court may not revien- 
findings supported by eevidence 
npon hearing on merits in actions 
tor injunction, Cauble u. BclT, 722. 

Insane Persons-Support of incomp- 
etent's dependents, Ford c. Bank, 
111. 

Inrecticides - Alleged poisoning of 

fish by crop-dusting plane, I17all c. 
Trogdon, 747. 

Instructions-Court nlust charge on 
all substantive features of case, 
H'asl~i~igto?~ v. Davis, 65; court 
must charge jury on material as- 
peot presented by evidence. even 
though evidence on the point be 
contradictory, S. v. IVago?ler, 635: 
error to charge on principle of law 
not presented by eridence, Bndrc~cs 
V. Sprott, 729 : in actions for negli- 
grnce, see Negligence : in automo- 
bile accident cases, see lutomo- 
biles; dnty of court to \ubinit qnes- 
tion of defendant's guilt of the less 
(kgree of the crime charged, S. v. 
.Joiles. 134 : S. a Tr~o~rtmaii, 395 : 
8. v. Bass, 209:  court is not re- 
quiretl to charge on defendant's 
quilt of burglary in second degree 
when there is no evidence of that 
degree of the offense, R.  v. Snutlr, 
6.i3: instruction on right of jury 
to recommend life imprisonment, 
S 1,. Oakes. 282: instruction that 
jnry should scrntinize testimony of 
wife in defendant's behalf held in- 
sufficient, S. v Iiunmer, 290: ex- 
pression of opinion by court on 
evidence, S c. Slcai-r~rqcri, 38 ; S. u. 
Srwtorl, 143 ; H c. R~rtrarrd,  413 : 
Y o ~ i ~ 1 1  u Yml, 716: S. v. Ouhcn,  
252: statement of contentions of 
ljartieq. S. v .Jo/~cs. 134 ; G .  c. 
Scrc tori, 145 : inicstatement of con- 
tentions must he brought to trial 
t~j i l r t \  attentiol~ in apt  time, IIoorl 
1 % .  C'oacllr Co., 584 ; e~cept ion and 
~ssignment  of error to the charge, 
B f1  .Jorrcs, 134 ; harmle~s  and prej- 
~ ~ d i c i a l  error in instructions. 
F'I*II/I~IL v. K I H V ,  225 ; 8. v, Gal ?rw, 
127. 

Insulating Negligence--Hozcze v. Xc- 
Call, 280; Moore v. Plymouth, 423. 

Illsurailce--PrincipaI place of busi- 
ness of foreign insurance company, 
Ass~trancc Co. c. Gold, 461; con- 
struction of insurance contracts in 
general. S u ~ t s  v. IHS. Co., 383; -4s- 
\rtra~ctc Co I > .  Gold, 461; Pewson 
r .  I~rs .  Co . .X0 : confining illness, 
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Suits v. Ins. Co., 383; war risk ex- 
clusion, L a w r  v. Ins. Co., 643; 
auto liability, Peirson v. Ins. CO., 
580 ; windstorm insurance, Moore v. 
Ins. Co., 625; validity o f  assign- 
ment by coiporation o f  insurance 
policy to lpresident's wi fe  held pre- 
cluded by prior judgment, Cros- 
land-Cullen Co. v.  Crosland, 167; 
liability o f  insurer for award for 
asbestosis when more Wan one in- 
surer is on risk during last 30 
days, Hartsell v. Titemtoid Co., 
827; waiver o f  governmental im- 
munity by purchase o f  liability in- 
surance, Moore v. Pl~mouth ,  423. 

Interest-Righ:t to  interest on corn- 
p n m t i o n  in eminent donlain, 
Winston-Salem v. Wells, 148. 

Interlocutory Orders-Order striking 
entire defense affects substantial 
right and is appealable, Mcrcer 2;. 

Hilliard, 725. 
Intersections-See Automobiles. 
Interstate Commerce--Federal deci- 

sions construing Union Shop 
Amendment are controlling, Allen 
v. R. R., 491. 

Intervening Negligence - H o w e  2;. 

NcCall, 280; Moore v. Pl~lmozitlt, 
423. 

Intoxicating Liquor-Rights o f  pur- 
chaser of second-hand car seized 
by Federal Government, Vann Co. 
v. Barefoot, 22;  competency o f  evi- 
dence, S. v. Smith, 212; 8.  v. Bell, 
379; sufficiency o f  evidence, S. v. 
Smith, 212; S. v. Welborn, 268. 

Intoxication-Drunken driving, S. v. 
Swaringen, 38;  testimony as to in- 
toxication from blood tests, 
Osborne v. Ice Co., 387. 

Invitees-Bemont v. Isenhour, 106 : 
Hood v. Coach Co., 534 ; Skipper v. 
Cheatham, 706; Little v. 011 Po., 
773. 

Invoices-Principal held liable for 
fraud o f  agent in obtaining pay- 
ment on spurious invoices, Thrower 
v. Dairy Products, 109. 

Irrele~ant  and Redund,ant Matter- 
Motions to strike, s w  Pleadings. 

Issues-Court should not submit is- 
sne which is irrelevanlt t o  rights 
o f  parties, 17altn Co. v.  Barefoot, 
2%; isaues o f  fact should be sepa- 
rately presented, Trucking Go. v.  
Dozclem, 346; court should de- 
termine all issues and not enter 
frag~nmtary judgment, Hicks v. 
lcns. 346. 
h'o~ftro,  61 ; Trztcliing CO. v. Dou- 

.Jeopardy-See Criminal Law. 
Joint Tort-E'easors-Joinder o f  tort- 

feasors for cont~ibution, Etheridge 
v. 1,ight Co., 367. 

Judges-Espression o f  opinion by 
court on evidence, S .  v. Swaringen, 
38;  N .  v. n'c~rton, 146; S. v. Ber- 
trand, 413 ; S o ~ w l l  v. Neal, 616 ; S. 
v. Oakts, 2%; one Superior Court 
judge may not review orders o f  
another, Topping c. Board of  Edu- 
cation, 291. 

Jutlgn~ents - Consent judgments, 
Arn~ntrong v. Inx. Co., 352; time 
and place o f  rendition, I~ambeth 
27. Id~mbetl t ,  313 ; judgments by de- 
fault and inquiry, Howze v, NcCall, 
2.50 ; conformity to verdict, proof 
and plendings, Perrll v. Doub, 322; 
Trwkinfl Co. v. Dowless, 346 ; Hicks 
v. Ziotrtro, 61 ; operation and effect,  
In re Will of Smith, 563 ; service, 
Sitepard 77. Mfg. Co., 454; attack 
of judgments, Colztmbw Countu v. 
Thompson, 607; Abernethg v.  
Nicltoln, 70 ; Noonqlham v. Mooney- 
ham, 641 ; Nnnn v. Gibbons, 362 ; 
No?cc,ll v.  Weal, 316; re8 judicata, 
Cro~land-Cnllen Co. v. Crosland, 
167 ; Rd1 1.. Hankine, 199; Nowell 
v. Hamilton, 323: Mercer v. Hil- 
liard, 7% ; S. v. Goode, 634 : court 
shonld detenmine all issues and 
not enter fragmentary judgment, 
Riclia ?:. ICoutro, 61 ; Trucking Cu. 
v. Doirlcsx, 346; nonsuit on 
ground o f  estoppel by judgmen't 
may not be entered on pretrial con- 
ference, Ransom v. Robinson, a31 ; 
motion for judgment on the plead- 
ings, Fiakrr o. Motor Co., 017; full 
faith and credit to judgments o f  
sister state, Cleeland v. Cleeland, 
IS ; jndgn~ent~  appealable, Frccman 
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v. Bomctt, 180: order striking en- 
,tire defense affects substantial 
night and is appealable, Mrrccr v. 
Hilliard, 725 ; overruling of demur- 
rer for failure to state cause of 
action not appealable except by 
certiorari, Boles v. Graham, 131; 
court may set  aside order aband- 
oning appeal, S. v. Grundler, 399; 
 issuance of executiou on judgment, 
see Execution. 

Judicial N o t i c e o f  particular hur- 
ricane, Smith v. Itinston, 160 ; 
courts will take judicial notice of 
date  of commencement of term of 
court, Prceman v. Bennett, 180; 
officer may not testify that whis- 
key had odor of nontaspaid whis- 
keg, S. v. Smitlr, 212. 

Judirial Sales--Oallo7~-a~/ v. Hester, 
27.5 ; Pamlico County v. Davis, 648. 

Junior and Senior Deeds-Coffey v. 
Grecr, 256. 

Jury-Waiver of jury trial in small 
claims action, Hajoca Corp. v. 
Brooks, 1 0 ;  recital that parties 
waived jury trial is conclusive, 
Hicks v. Koutro, 61 ; issues of law 
are  for cvurt;  issues of fact are  
for jury, Herring v. Merchandise, 
Znc., 221: sufficiency of evidence is 
question of law, Suits v. Insuiance 
Go.. 387; court may not determine 
issue of fact lraised by pleadings, 
Trucking Co. v. Dozcless, 346; right 
of jury to recommend life impris- 
onment does not cretate a separate 
degree of murder, S. v. Denny, 113; 
instruction on right of jury to 
recommend life imprisonment, S. v. 
Oakes, 282; statute provides jury 
of s i s  in prosecutions in municipal 
recorder's court, Roebuck: v. New 
Bern, 41. 

Justices of the Peace-Denial of mo- 
tion to dismiss asserted for fail- 
ure to file appeal from justice of 
the peace in a p t  time held appeal- 
able, Freeman v. Bennett, 180. 

Knife - Held competent in evidence, 
S. v. Bass, 209. 

Korean Conflict-Death of soldier in, 
comes within esclusion clause of 

double indemnity, Lamar v. Zn- 
wrance Co., 643. 

I<u Klux Rlan-S. c. Cole, 733. 
I~abor  Unions-Fedel.al decisions con- 

struing Union Shop Amendment are  
controlling, Allen v. R. R., 491. 

IAandlortl and Tenant-Surrender of 
term in excess of 3 years comes 
within statute of frauds, but lessee 
may be estopped by matters in 
pais from denying termination of 
lease, Herring v. Merchandise, Inc., 
221; action held one for assault 
itnd not for breach of lease con- 
tract, F'ulcho. v. Smith, 645. 

I ~ a w  of the Case-Rtanw~ c. Mem- 
bcrslr ip Corp., 90. 

Leases-Surrender of term in escess 
of 3 years comes within statute of 
frauds. but lessee may be estopped 
by matters in paik from denying 
terminntion of lease. Herring c. 
Merckandiae, Ilic.. 221 : action held 
oue for assault ant1 not for breach 
of lease c o n t i ~ c t ,  F7tlrl1cr v. Sntitlt. 
645. 

I,egislat~ire-Has complete authority 
over nlunicipal corporations, Sani. 
tar!/ District v. Lenoir, 96;  enact- 
ment of law is function of General 
Assembly and courts must con- 
strue statute as  written, S. v. Wcl- 
born, 268: Hartxell v. Tlrermoid 
Co.. X'7; Fisher v. Motor Co., 617; 
delegation of authority, Hartsell c. 
Tlrermoid Co., .Xi: Milk Cotn. z.. 
(3allotm!j, 6.58; Hawell v. Sclreidt, 
699. 

I~noir-Estension of city limits, 
Batritary Ui8trict @. Lenoir, 96. 

Less Degrees of the Crime-Duty of 
conrt to submit question of de- 
fendant's guilt of the less degree 
of the crime charged, S. v. Jones, 
134; S. v. Trozcfman, 395; S. c. 
Baas. 209. 

Libel and Slander-Herndon v. Mel- 
tot!. 21'7. 

Licensees-Benzont v. Isenhour, 106. 
Licenses-"For hire" truck licenses, 

Finaitce Corp. a. Scheidt, Comr. of 
Jfotor T7ehicles, 334 ; revocation 
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and suspension of driver's license, 
see Automobiles ; driving after re- 
vocation of driver's license, S. v. 
.lI ercer, 371. 

Life Estates-Wife of remainderman 
has no dower in lands during term 
of prior life estate, I n  r e  Will ot 
Smith, 563. 

Life Imprisonment-Instruction on 
right of jury to recommend life 
imprisonment, S. v. Oakea, 282. 

1,iglitning-Death by lightning as  in- 
jury arising out of employment, 
Pope v. Coodaon, 690. 

Lilwitation of Actions-Fraud or ig- 
norance of cause of action, Notoell 
v. Hamilton, 523; institution of 
action, Stamey v. Membership 
Corp., 90;  pleading the statute, 
Stamell v. Membership Gorp., 90. 

Long-Haul - Tariff distance table, 
T'tilities Commission v. R. R., 477. 

JIulgpactice--Action for malpractice 
held barred by judgment releasing 
original tortfeasor, Bell v. Hankins, 
199. 

llanufacturer - Liability of manu- 
fncturer and retailer for negligent 
construction of article, see Sales. 

Jlilster and Senant-Liability of 
ui<ister for negligent operation of 
nutomobile by sen7ant, see Auto- 
mobiles ; construction of contract 
of employment, Iioonce v. Motor 
Lints. 390 ; colleotive bargaining, 
Allen v. R. R., 491; distinction b e  
tween employee and independent 
contractor, Pressleu v. Turwer, 
10'2; safe place to work, Bemont v. 
Zvoil~our, 106 ; Worlimen's Com- 
gensation Act, Osbome v. Ice Co., 
3%: Davis v. Mfg. Co., 543; Pope 
r .  Gooduon, 690; Haltsell v. Tlter- 
tnoid Co., 525; Holt v. Mi118 Co., 
21.5 ; Uaviu v. Construction Go., 
129 ; Oakes v. Yills Go., 285 ; Brice 
c. Salvaye Co., 74. 

J las i~uum Imprisonment-Where on- 
ly one judgment is entered on in- 
dict~uents consolidated for trial, 
sentence cannot exceed masimum 

allowed by law for one offense, S. 
v. Clendon, 44. 

Memorandum-Of contract to sell 
realty, Lewia v. Allred, 486. 

Mental Capacity-To execute will, 
In  re  Will of Plldgen, 509. 

Meritorious Defense-Finding of, is 
essential to setting aside default 
judgment, Moone~ham v. ilfooney- 
Ram, 641. 

Milk Commission-Milk Commission 
v. Oallowau, 658. 

JLiws and Minerals-Deed excepting 
mineral rights severs such rights 
from surface rights, TAg11ts Co. v. 
Horton, 300. 

Jlinors-Carnal knowledge of female 
under 12. S. v. ,Jowes, 134; right of 
infant to disaffirm contract of 
purchase, Fish o t'. Jiotor Co., 61 7. 

Jlisapprellension of 1,aw - Ruling 
ha3etl on necessitates ren~:~ntl, S. v .  
G~~cfttdler, 399. 

Jlistl~meanols-Defentlnnt may be 
tried for petty misderlicwwr with- 
ont c~omnion law jury when there 
is provision for appeal, Rochwk 2,. 
S(>rr Bern, 41. 

Jloney Received-Bi udslrcr' 1'. Mor- 
tot/, 236. 

Jlonunlents-Call to nionument con- 
i1.0'~ course and distance. Hatvon 
2' I:ell, 718 : call to line of udja- 
cent grant is call to ~iionllnient, 
Batuon v. Bell, 518. 

Jlortgaqes-Reforniatiori of, see Re- 
formation of I n e t r u ~ ~ i e ~ i t s  : estoppel 
fronl attacking foreclosurr. Cot br7tt 
v. Corbett, 583. 

Jlosqaitos-Operatio11 of cl~en~ical  
fogging machine for n~osqnito ex- 
termination, Moore v. Pl~~moict l~,  
423. 

Motions-To nonsuit, see Nonsuit ; 
motion for continuancr, Clrelattd 
2;. Cleelavd, 16;  motion to set aside 
verdict as contrary to weight of 
evidence is addressed to discretion 
of court, Hinaltaw 17. Joflce, 218; 
nlutions to set aside judgment for 
surprise and escusable neglect, 
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B b o  n c t h ~  v. Nichols, 70 ; motion 
for  judgment on pleadings, F isher  
v.  Motor Co., 617; motion to s t r ike  
mat ter  f rom pleadings, see  Plead- 
ings ; motion to  s t r i ke  cannot raise 
question of b ~ a r  of s t a tu t e  of limi- 
tations, S tamey u. Membership 
Corp.. 90;  order str iking entire de- 
fense affects subs tant ia l  r ight  and  
i s  appealable, Mercer v. Htll iard,  
- 6  - th ; denial  of motion to  dismiss 
asserted f o r  failure t o  file appeal 
from justice of the  peace in a p t  
t ime held appealable, Freeman 2;. 

Rcnnctt, 180. 
Motor Vehicles - See Automobiles. 

JInles-Evidence of negligence in 
~wrmi t t i ng  mule to  roam on high- 
way, Slrau. v. Jollce, 415. 

Mnnicipal Corporations-Election on 
annexation of terri tory by munici- 
pality, McPherson u. Burlington, 
-569 : annexation,  Thomasson n. 
Smith,  84; Sani tary  District  u. 
I,cnotr, 96: distinction between pri- 
va te  and  governmenstal powers, 
( 'arter v. Greensboro, 328 ; pr ivate  
powers, S. v. AlcGraw, 205 ; govern- 
mental  powers, Moore v. P l ~ m o u t h ,  
422: Thomasson v. Smith,  84; cem- 
eteries, S. v. McCrraw, 205; liabili- 
ty  for  torts ,  Boore  u. Pl~nzou th ,  
123; Smith v. Kin.uton, 160; Spaugh 
1,. Winston-Salem, 194 ; control of 
streets. Salisbury v. Barnhardt ,  
549 : zoning. Pennll v. Diirham, 596 ; 
8 .  v. JlrGralc.  205; actions against  
city, Ca r f r r  v. Greensboro, 328. 

Municipal Recoriler's Court-Statute 
provides jury of' s ix  in prosecutions 
in municipal recorder's conrt ,  Roe- 
biiek v. Nett Bern,  41. 

Murder-See Homicide. 

S e c e ~ s x r y  Parties-See Parties.  
N e g l i g e n c e I n  operation of auto- 

mobile, see Automobiles : liability 
of manufacturer  and  retailer for  
negligent construction of art icle,  
see Sales ; liability of municipality 
for  torts ,  Carter v. Greensboro, 
3% ; waiver of governmental im- 

surance,  Moore c. Pl!/ntontlr, 428; 
maintenance of reservoir is no! 
neglifence per se, Vatlren!! u. Mills 
Co.. 57.5; injuries to  inviters. Hood 
V. Conrlt Co., 334: sli t[~pf,  v. 
Clrcathum, 706: Lltt le v. Oi l  Co., 
773 : I l en~ou t  v. I ~ e n i ~ o i r ~ ~ ,  106 ; prox- 
imate cause, Xooi c c. Pl~ntozi th ,  
423 ; TVllsolz v. Camp, 7.34 ; contribu- 
tory negligence, Tezc v. Runnels, 
1 ; Snsltlr v. Ziinston, 160; Bemorlt 
v. Isenhoirr. 106 : liniitations, 
S tanlc!~  v. M e m b e r s l ~ ~ p  Corp., 90;  
pleading, Skipper v. Clteatkam, 706 ; 
competency of evidence, Tl/sotl v. 
Nfq.  Co., 5.77 ; <ufficiency of evi- 
dence to require submission of con- 
tr ibutory negligence to  jury, T i l -  
son v. Camp, 7.54 ; sufficiency of evi- 
dence of negligence, J lcFal ls  v. 
Smith, 123; L a k e  7'. E.r.prcss Co., 
410: Hood 2;. Coaclr Co.. 534 : 71'all 
v. Trogdon, 747; nonsuit for  con- 
tributory negligence, Tetc u. Riiti- 
nets, 1 :  IZood v. Coat h Co., 534 ; 
instructions, Hood c. C'oarh Co., 
534 ; dndrctcs  v. Npi oft, 729. 

Xegroes-Prosecutio~n for  interference 
with duties of election official, 8. 
c. Walker, 35. 

S e w  Cause of Action-Determination 
of whether amendment s ta tes  new 
cause of action, Stameu v. ,lieni- 
berylrip Corp., 90. 

Nonconfining Disability-Suits v. Zn- 
8zrt~fnc.e Co., 383. 

Ir'onwsident-Service of process on 
nonresident having legal r ight to 
control  operation of niotor vehicle 
in this State.  IJrcaslcy v. T N ~ I I O . ,  
102 ; servicoe of process on nonresi- 
dent  corporation by service on Sec- 
re tary  of State,  Shepard 2;. Manu- 
faettirirr(/ Co., 464. 

Nonsuit-Function of n~o t i an  to non- 
suit. Cu~crron v. Parker ,  279; wheth- 
er there is  sufficient widence  is  
question of law, McFalls v. Snl r t l~ ,  
123: Sui ts  c. Insurance  Co., 383; 
for  \ariance.  Spatryh v. Winstort- 
Salem, 194 ; Moore v. Singleton, 
287: sufficiency of evidence of neg- 

lnunity by purchase of liability in- ligence, see Negligence; for con- 
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trlbutory negligence, Tew v. Run- 
nels, 1 ; Hood v. Coach Co., 534; 
judgment of nonsuit a s  bar  to mb- 
sequent action, Nowell v. Hamilton, 
523; failure to prove actual dam- 
age does not justify noneuit, Gales 
v. Smith, 263; nonsuit on ground 
of estoppel by judgment may not 
be entered on pretrial conference, 
Ransom v. Robinson, 634; court 
may change ruling on motion to 
nonsuit a t  any time before verdict, 
OMC Trucks v.  Smith, 764; consid- 
eration of evidence on motion to 
nonsuit, Tew v. Runnels, 1 ; Primm 
v. King, 228; S. v. Brown, 271; 9. 
v. Troutman, 395; Lake v. Express, 
410 ; Carr u. Lee, 712 ; introduction 
by State of exculpatory statement 
of defendant does not justify non- 
sui't, S. v. McDo?~ald, 419; contra- 
dictions and discrepancies in evi- 
dence do not justify nonsuit, Gales 
v. Smith, 26.3 ; Lake u. Expresu, 
Znc., 410; Moore v. Iwurance Co., 
625 ; appeal does not immediately 
lie from denial of motion to non- 
suit, GNC Trucks u. Smith, 764; 
sufficiency of exceptions and as- 
signments of error to refusal of 
lnotion to nonsuit, Pamlico Coitnt?~ 
2,. Davis, 648; ATicl~ols v. McFar- 
land, 123 ; where defendant intro- 
duces evidence, only second motion 
is presented for review on appeal, 
Tcw v. R ~ ~ n n c l s ,  1; in absence of 
trbjeotion to evidence, all  evidence 
tending to establish cause must be 
considered on appeal, Skipper v. 
I'ozo, 49;  introduction of evidence 
waive8 original motion to nonsuit, 
Hinshaw v. Joyce, 218. 

Nontaspaid Whiskey - Officer may 
not testify thalt whiskey had odor 
of nontaspaid whiskey, S. u. Smith, 
212. 

N. C. Milk Commission-Milk Com- 
mission v. Galloway, 658. 

N. C. Workmen's Compensation Act 
-See Master and Servant. 

Nuisance--Suit against municipality 
for damage to land from discharge 
of sewage, Spaugh v. Winston-Sa- 

Zem, 194 ; evidence held insufficient 
to show negligent failure of owner 
of land to esercise due care to 
prevent injury to trespassing chil- 
dren, Matltenl/ v. Mills Corp., 575. 

Otfsets-Right to set up penalty for 
usury in aotion on note by assignee, 
Overton v. Tarkin yton, 340. 

Opinion-Espression of opinion by 
court on evidence, 8. v. Su:aringen, 
38;  S. v. Newton, 145; 8. u. Oakes, 
252. 

Opinion Testimony-Officer may not 
testify that whiskey had odor of 
nontaspaid whiskey, 8. u. Smitlt, 
212; espert testimony in regard to 
lightning, Pope u. Good~on, 690; 
'opinion testimony as to speed, Wil- 
son v. Camp, 7.54. 

"Or"-Conjunctire instruction as  to 
elenients of negligence lieltl error, 
.411drctr~ D. Sprott, 729. 

Ol'tlinnncrs-See Nunicipal Corpora- 
tions. 

Panllico Co~unty-Recorder's Court 
o f ,  N. 1:. Mercer, 371. 

Pnrrnt and Child-Habeas corpus 
\\.ill lie to determine right to cus- 
totly of niinor children irrespective 
of ninrital ktntus of parties, C'lee- 
1ccurl 1,. Clcc~ltrnd, 16:  liability for 
hnplwrt of child, Ford u. Eank, 141. 

P~rk i l lg  h t  -Injury to employee 
from fall on employer's parking 
lot ;IS ilrisin:: out of employment, 
Da1.1.v v. Ala?ttrfactwin!/ Co. ,  643. 

Pnrol Evidence-Sufflciency of de- 
scdription to be aided by evidence 
aliirnde, Calldill v, McXeil, 376; 
ii~competent to vary or contradict 
written instrument, Gas Co. 1;. D a l ~ ,  
482; Smith v. Smith, 069. 

Partial Disability - Compensation 
for, Oak8 u. iilills Corp., 285. 

Parties--Necesuary parties, Ovcrton 
v. Tarkington, 340; proper parties, 
Overton 2'. Tarkington, 340 ; Cor- 
belt v. Corbett, 583; joinder of 
tort-feasors for contribution, Ethe- 
ridge v. Light Co., 367; joinder of 
parties in action to recover com- 
pensation for taking of land, Tflson 
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v. Highway Commission, 732 ; cause 
remanded for necessary parties, 
Britt v .  Children's Home, 409. 

Partition-Davis v .  Gri f f in ,  26 ; Skip- 
per v .  Yow,  49;  Corbett v .  Corbett, 
586; Smith  v. Smith ,  669. 

Partnership-Supply Co. v. Reynolds, 
612 ; Biscuit Co. v.  Stroud, 467 ; 
Pentecost v. Ray,  406. 

Payment-Burden of proving, Finance 
Go. v. McDonald, 72 ; payment of 
money not due, under duress, may 
be recovered, Bradsher v.  Morton, 
236; tender o f  payment as full  
settlement o f  controverted amount 
does not deprive payee o f  right t o  
interest, Winston-Salem v. Wel ls ,  
148; principal held liable for fraud 
o f  agent in obtaining payment on 
spurious invoices, Thrower v. Dairy 
Prod?icts, 109. 

Peace Warrant-Introduction in  evi- 
dence i n  homicide prosecution o f  
peace warrant held error, S .  v .  
Oakeu, 282. 

Pedestrians-Duty o f  motorist t o  
children on or near higlwvay. Wash-  
ington c. Daz;is, 65;  negligence in 
hitting pedestrian on highway, 
Il'omble G. MeGilvery, 418. 

Peremptory Instructions - Directed 
verdict, Co f f ey  v. W e e r .  256. 

Permanent Partial Disability-Com- 
pensation for,  Oaks v. Mills Corp., 
28.3. 

Personal Freedom - Union shop 
agreement held not unconstitu- 
tional in requiring involuntary 
payment of dues used partly for 
political purposes, Allen v .  R. It., 
491. 

Personal Services-Aetion to  recover 
qnantum meruit for personal serv- 
,ices, Gales e. Smith ,  263; Nunn v.  
Gibbons, 362; Briygs v .  Dickey, 
640. 

Petition t o  Rehear-Provides sole 
redress for error i n  decision o f  
'Supreme Court, Nowell v .  Neal, 
516. 

Petty Misdemeanors-Defendant may 
he tried for petty misdemeanor 

without common law jury when 
there is provision for appeal, Roe- 
brick v. New Bern, 41. 

Photographs-Competency of i n  evi- 
dence, 8 .  v.  Bass, 209. 

Physical F a c t e A t  scene of accident, 
Carr v. Lee, 127. 

Physicians and Surgeons-Malprac- 
tice, Bell v. Hankins, 199. 

Plane--Alleged poisoning o f  fish by 
crop-dusting plane, Wal l  v. Trog- 
doll, 747. 

Plea o f  Entrapment-S. v. Caldwell, 
56. 

Pleadings-In particular actions see 
particular files o f  actions ; state- 
ment o f  cause o f  action, Stamey v.  
Membership Corp., 90;  Spaugh v .  
Winston-Salem, 194 ; answer, Ethe- 
ridge 2;. Light Co., 367 ; Smith  v. 
Smith ,  669 ; counterclaim, Perkins 
v. Perkins, 152; demurrer, Little 
v. Oil Co.. 773; McDanicl v. Quak- 
cnblrslt, 31 ; Mica Industries v. Pen- 
land, 602; Howze v .  McCall, 250; 
Pcnny v. Durham, 596; Skipper v. 
Clieatllam, 706 ; Let terman v .  Mica 
Co., 239 ; Cannon v .  Parker, 279 ; 
McPlr o.son v. Burlington, .569 ; 
I'aftl 2.. Dizon, 621 ; amendment, 
Stante)] v. Membership Corp., 90;  
Pcrlcil~s e. Perkins, 152; Mica In- 
dustriea v. Penland, 602; proof 
without allegation, Perkins v. Per- 
kins, 1.52 ; issues, Herrinrl v. Mer- 
chandzue, 221 : Trucking Go. v. 
Dowless, 346; judgment on plead- 
ings, Fisher v.  Motor Co., 617 : mo- 
tions to strilie, Etheridye v. Ligllt 
Co., 367; Rrigg.8 v Diekfu ,  640; 
il-lcrrer v. Hilliard, 728 : nonsuit 
for variance between allegation 
and proof, Moore v. Sznyleton. 287; 
estoppel must be pleaded, Smith V .  
Smzth, 669. 

Pleas in Bar-As precluding com- 
pulsory reference, Slcrlge V .  Miller, 
447. 

Police Officers-Entrapment o f  de- 
fendnn~t, S .  v. Caldwell, 66. 

Pontl-Evidence held insufficient t o  
show negligent failure o f  o f fner  
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of land to exercise d ~ i e  care to pre- 
vent injury to trespassing children, 
Matltcni/ v. Mills Corp., 575. 

Ponding Water-Doctrine of rcs ipsa 
Zoquitnr does not apply to damages 
to upper proprietar from operation 
of dam, Id tcwnan  v. Mica Co., 769. 

Post Oonviction Hearing Act-S, v. 
1Vkcclcr, 187. 

Power Sites-Conlpensation fa r  in 
condemnation proceedings, Light 
Co. v. Horton, 300. 

Presumptions-There is presumption 
that deceased died intestate buit no 
presun~ption that he died wilthout 
lineal descendants, Skipper v. Yow, 
49 : presumption that personal serv- 
ices rendered by relative are  gra- 
t a i t o ~ ~ s ,  Nitnli v. Gibbons, 362; pre- 
sumption of fraud in transactions 
of fldi~ciary, Biggs v. Trust Co., 
435 ; presumption of possession to 
outermost boundaries of deed, 
Sledge v. Miller, 447 ; presumption 
in favor of constitutionality of 
statute, Assurance Co. v. Gold, 
Comr. of Inn~~rnnve,  461 ; from kill- 
ing with deadly weapon, S. v. 
Rt~o~cw, 271. 

Pretrial-Nonsuit on ground of estop- 
pel by judgment may not be en- 
tered on pretrial conference, Ran- 
8om v. Robinson, 634. 

Principnl and Agent-Liability of 
principal for negligent operation 
of automobile by agent, see Auto- 
mobiles : liability of principal for 
'torts of agent, Thrower v. Dairy 
P r o d ~ t a ,  109 ; broker's authoriza- 
tion to sell not required to be in 
writing, Lcwis v. Allred, 486. 

Principal and Surety - Attachment 
bond, see Attachment. 

Privileged-Official report published 
in church paper held qualifiedly 
privileged, Hcrndon v. Melton, 217. 

Pmbata-Variance between allega- 
tion and proof, Perkins v. Pcrkins, 
152 ; nlonsuilt for variance, Bpaugh 
v. Winston-Balem, 194; Moore v. 
Bingleton, 287. 

Process-Issuance and time of serv- 

ke ,  Columbus County v. Thompson, 
607 ; service on nonresident corpor- 
ation. Shepard v. Mfq. Co., 454; 
wrvice on nonresident auto owner, 
Pt.cnsleu 9). Turner, 102. 

Processioning Proceedings - See 
Ro~~ndaries .  

Proper Parties-See Panties. 
Proximate Cause-Moore v. Plum- 

ottth, 423. 
Public Education--Condemnation of 

scahnol site, Topping v.  Board of 
Editcatiorr, 291. 

Pnblic Housing-Liability of city for 
negligence in managing housing 
project, Carter v.  Greensboro, 328. 

Pnnishment-For assault inflicting 
swions damage, S. v. Trolrtman, 
R!)5. 

Qnalifietl Privileged-Official report 
published in church paper, Hewrdon 
2'. Vclton, 217. 

Quantum Mewit-Action to recover 
qnuntitm meruit for personal serv- 
ices, Galcs v. Smith, 263; Nunn v. 
Gibbofis, 302; J?riggs v. D i c k c ~ ,  
640. 

Questious of Law and of Fact-Hcr- 
rin,g v. Merchandise, Inc., 221 : in 
construction of contract, Lumber 
Co. v. Construction Co., 680; snffi- 
ciency of evidence is question of 
law, Snit8 v. Insurance Co., 383. 

Quieting Title-Burden of proving 
title, see Ejectment ; complaint held 
sulffcient to s h t e  cause of action, 
Paul v. Dixon, 621. 

Races-Incitement to Indian riot, S. 
v. Polo, 733. 

Racial Discrimination - Prosecution 
for interference with duties of elec- 
tion official, S, v. Walker, 35. 

Railrmds-Rates and tariffs, see 
Curriers. 

Railway Labor Act-Allen v. R. R., 
491. 

Rape-S. v. Jones, 134; S. v.  Bass, 
200. 

Real Estate Brokers - See Brokers 
aud Factors. 
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Real Property-Actions to try title to 
realty, see Ejectment and Trespass 
to Try Title. 

Receivers-Lambeth v. Lambeth, 315 ; 
Pentecost v. Ray, 406. 

Recommendation-Of life imprison- 
ment, right of jury to recommend 
life imprisonment does not create 
a separate degree of murder, S. v. 
Denny, 113; instruction on right of 
jury to recommend life imprison- 
ment, S. v. Oakes, 282. 

Reco~yd-Recital that parties waived 
jury trial is  oonclusive, Hicks v. 
Koutro, 61 ; pleadings a r e  necessary 
part of record proper, Mooneyham 
v. Mooneyham, 641 ; centified mpy 
of record of Department of Motor 
Vehicles held competent in evi- 
dence. S. v. Mercer. 371. 

Recordari-Denial of motion to dis- 
~niss  asse~ted  for failure to file 
appeal from justice of the peace 
in apt time held appealable, Free- 
man v. Be~mett ,  180. 

Recorder's Court-Statute provides 
jury  of six in prosecutions in muni- 
cipal recorder's court, Roebuck v. 
Xelu Berm, 41 ; of Pamlico County, 
S v .  Mercer, 371. 

Reference - Perry v. Doub, 322; 
Nlrdge v. Miller, 447; Bradsl~er  v.  
AIorton, 236 ; Pentecost v. Rafj, 406 ; 
Light Co. c. Horton, 300. 

Reformation of Instruments-Wright 
r .  JIcMullan, 591 ; Smi t l~  v. Smith, 
G69: Perkins c. Perkins. 152. 

Registrars-Irregularity in appoint- 
ment of registrar d~oes not invali- 
date votes, McPl~erson v. Burling- 
tot!, 569. 

Registration-Surrender of lease for 
term in excess of 3 years must be 
registered to bind assignees or pur- 
chasers for value, Herring v. Ner- 
cltandise, Inc., 221; of easement 
not necessary a s  to grantee taking 
subject to easement, Gas Co. v. 
Day, 482. 

R e l e a s e o f  original tortfeasor as  
bar to subsequent action, Bell v. 
flankins, 199 ; compromise and set- 

tlement a s  precluding subsequent 
action involving same collision, 
Cutruon v. Parker, 279. 

Rrliyious Societies-Title and con- 
veyance of Church property, Mc- 
Daniel v. Qua7cenbush, 31. 

Remaindermen-Rights of vested re- 
maindermen to partition, notmith- 
standing interest of contingent re- 
rnaindermen in other tracts, Davis 
v. Cl'riflin, 26;  wife of remainder- 
man has no dower in lands during 
tn-m of prior life estate, I?! re Will 
of Smith, 563. 

Remand-For findings sufficient to 
support judgnlent. Porter v .  Bank, 
173: Freeman, v. Bennrtt, 180; rul- 
inr  hased on misapprehension of 
law necessitates remand. S. v. 
(:r!rndler, 399 : cause remanded for 
necessary parties, Britt v. Child- 
rrri'x IIa~nes, 409. 

Re.? I p ~ a  T,oquitur-Doctrine does not 
apply to fall by custonier on pre- 
mises of store, Skipper v. Cheat- 
I~um, 706; does not apply to dam- 
ages to upper proprietor from oper- 
ation of dam, Lfttermaiz v. Mica 
Co., '769. 

Re8 Judit nfu-Croslut~d-Cullel, Co. v. 
Croslund, 167: Wowc.71 v. Hamilton, 
523. 

Resalt--Whether court should order 
resale is addressed to judicial dis- 
cretion, Gallotcay c. Hesto ' ,  27*5. 

Reservations -See Deeds. 
Reservoir-Evidence held insufficient 

to sllow negligent failure of owner 
of land to exercise due care to 
prevent injury to trehpassing child- 
ren, Mathozt~ v. Mills Corp., 376. 

Residential Restrictio~rs - Defendant 
held properly enjoint?tl from violat- 
ing reatric+tive corenantq, Cuztble v. 
Bell. 722. 

Restraining Orders-See Injunctions. 
Restrictive Coyenants - Defendant 

held properly enjoined from violat- 
ing restrictive covenants, Cauble 
u. Bell, 722. 

Retailer-Liability of manufacturer 
and retailer for negligent cwnstruc- 
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(tion of article, see Sales. 
Retraxit-Judgments in, as  bar  to 

subsequent action, Mercer v.  Hil- 
liard, 725. 

Right of Way-At intersections, see 
Automobiles. 

Right t o  Work Act-Is subordinate 
to Railway Labor Act, Allen v. 
R. R., 491. 

Riot-S. v. Cole, 733. 

Salary - Contention that reduction 
in amount of salary paid should 
be held and paid a t  later date, 
Koonce v. Motor Lines, Inc., 390. 

Sales-Rescission and recovery of 
price paid, Hajoca Corp. v. Brooks, 
10;  Vann v. Barefoot, 22;  counter- 
claims for breach of warranty, 
FIinsRaw v. Jogce, 218; actions for 
injuries from defects, Tyson v.  
Ilifg. Co., 557 ; rescission of contract 
of sale by infant, F i s l~cr  z, Motor 
Co., 617; burden of proving pay- 
ment of car, Finance Co. v,  Mc- 
Donald, 72; principal held liable 
for fraud of agenit in obtaining 
payment on spurious invoices, 
Tlwozcer v. Dairy Products, 109; 
contracts for building materials, 
Lumbev Co. v. Constrzcction Co., 
680. 

Sanitary Districts - Sanitary Dis- 
trict v. Lenoir, 96. 

Savings Ebnds-Ownership of gov- 
erned by Federal regulations, 
Wright v. McLUullan, 591. 

Scaffolding-Injury to employee hit- 
ing head on protruding scaffold- 
ing, Remont v. Isenhour, 106. 

Scales-Action ,by customer to re- 
cover for fall when foot caught 
under scales, Skipper v. Cheatham, 
706. 

Schools - Condemnation of school 
site, Topping v. Board of Educa- 
tion, 291. 

Searches and Seizures-Rights of 
~ u r c h a s e r  of second-hand car  seiz- 
ed by Federal Government, Vann 
Co. v. Barefoot, 22. 

Secondary Evidence - Thrower 2;. 

Dairy Products, 109. 
Secretary of State-Service of pro- 

cess on nonresident corporation by 
service on Secretary of State, 
Shepard v. Manufacturing Co.. 
454. 

Seizures-Rights of purchaser of 
second-hand car seized by Federal 
Government, Vann Co. v. Barefoot. 
22. 

Sel f -DefenseIn  homicide prwecu- 
tions, see Homicide. 

Sentence-Where only one judgment 
is entered on indictments consoli- 
dated for trial, sentewe cannot ex- 
c e d  maximum allowed by law for 
one offense, S. v. Clendon, 44 ; 
punishment for assault inflicting 
serious damage, S. v. Troutman, 
3%; whether sentences a r e  con- 
current or consecutive, S. v. Trout- 
man, 398. 

Service of Summons-See Process. 

Service Station-Injury to iilvitee 
from fall, Little v. Oil Corp., 773. 

Sewer Systems-Tery of t a s  to pay 
for extension of municipal services 
to territory annexed, Thomasson 
v.  Svnitl~, 84; suit against city for 
damage to land from discharge of 
sewage, Spaugh v. Winston-Salem, 
194. 

"Sesual Intercoursen-Defined, S. G. 
Jones, 134. 

Short-Haul-Tariff distance table, 
Utilities Commission v. R. R., 477. 

Small Claims Court-Waiver of jury 
trill1 in small claims action, FIajoca 
Corp. v. Brooks, 10. 

lSpeecl- See Automobiles. 
Spraying Sewice-Alleged poisoning 

of fish by crop-dusting plane, Wall 
v. Trogdon, 747. 

Statute of Vrands-See Frauds. Sta- 
tute of. 

Statutes-Construction and opera- 
tion. Finance Co. v. Sclteidt, 334; 
enactment of law is function of 
General Bssembly and courts must 
construe statute as  written, S. v. 
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Welborn, 268; Hartsell, v Thcrrn- 
oid Co., 527; Fisher v. Motov Co., 
617; statute will not be declared 
unconstitutional ~ n l e ~ s  clearly SO, 
Milk Contn~ivsion v. Gallozcau, 658. 

Statutory Rnpc-Carnal knowledge 
of female over 13, S. r .  Jones, 134. 

Stock-See Corporations. 
Stores-Action by customer to re- 

cover for fall  when foot caught 
under scales, Skipper v.  Cheathunt, 
706. 

Streets-Injury to motorist hittin;: 
tree lying in street, Smith v. Kin- 
ston, 160; dedication of streets. 
see Dedication ; control and author- 
ity of municipality over, see Muni- 
cipal Corporations ; adverse pos- 
session of, see Adverse Possession. 

Subscribing Witnesses-To will, In 
re  Will of Pridgcn, 509. 

Summons-Service of. see Process. 
Superior Courts-See Courts; on ap- 

peal from Industrial Commission 
Superior Court niay not niaIie find- 
ings, Brice v. S a l ~ x q e  Go., '74. 

Superrisory Jurisdiction - Supreme 
Court will grant certiorari in es- 
ercise of snpervisory jurisdiction 
to review order involving matter 
of public interest, Brice v. Salvage 
Co., 74; Supreme Court may decide 
appeal on merits when title to land 
is in dispute notn-itl~standing es-  
ceptions a re  not properly preseni- 
ed, Coffey v. Grew, 2.56; Supreme 
Court mill take notice of failure 
of complaint to state cause of 
actiou ea nlero ltlotn, Sanitary Dis- 
tr ict c.  Lenoir, 96. 

Supreme Court-W111 grant certiorut i 
in esercise of supervisory jurisdic- 
,tion to re\ iew order inrolring nlnt- 
ter of public interest, Brtcc v. Sal- 
vat/r, Co., $4; Supreme Court may 
decide appeal on merits when titlr 
to land is in dispute nutwitllstantI- 
ing exceptions a re  not properly 
presented, Coffc!! v. Grccr, 256 : 
 supreme Court mill take notice of 
failure of complaint to state cause 
of action es  m w o  ntotzc, Sanitary 

District v.  Lenoir, 96 ; Supreme 
Court mill take note of erl'ors ex 
mero motrc. in capital case, 8, v.  
Oakes, 2%" Court must construe 
statute as  written, 8. v. Welborn, 
268 ; Hartsell v. Tlr errnoid Co., 527 ; 
Fisher v. Motor Co., 617; demurrer 
ore tornu in the Supreme Court 
may be filed on appeal, ITowxe v. 
XcCnlZ, 280; defendant may not 
demur in the Supreme Court on 
review by certiorari, IIarrell v. 
Ponvll, 244. 

Surety-Attachment bond, see At- 
tachment ; 

Surprise and Excusable Xeglect - 
Jfotions to set aside judgment for, 
Iber.>:ethy v. Nichols, 70 ; Mooneu- 
Ilnm v. Jlooncyhanz, 641 ; finding of 
meritorious defenbe is essential to 
setting aside default judgment for, 
Mooncylranb z'. A7100nc!/1ram, 641; 
conrt may set aside order abandon- 
ing appeal, S. z'. Grundler, 309. 

Surrender of Leai;e--Surrender of 
term in excess of 3 years comes 
within statute of frauds, but lessee 
may be estopped by matters in 
pats from denying termination of 
lease, H c r m ~ g  v. Jferchandue, Inc., 
221. 

Tarifl's-Overcharge because of error 
in tariff distance table, Utilities 
Conwnission v. R. R., 477. 

l'asatioil-Vniform rule and dis- 
crimination, Assurnwe Co. v. Gold, 
461 ; public purpose Tlrontavson v.  
Snaitlr, 8.1; a~plicat ion of proceeds 
of bond issue, Lewis v. Beaufort 
Cootlty, 628 ; truck licenses, Finance 
Co. v. Nclreidt, 334. 

Te~nporary Restraiuing Orders-See 
111 junctions. 

Tenants in Cominoa-Right to parti- 
tion, see Partition : divorce changes 
estate by entirety to tenancy in 
crtmmon, Snaitlr v. Snrit71, 660; lease 
of prc~yerty, Hcrriuy v. Mcrchan- 
disc, 291. 

Tender of Judgment-Perry a. Doztb, 
32%. 

T e r m  of Court-Conrts will take 
judicial notice of date of com- 
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nonsuit for, S'paugh v. Wineton- 
Salem, 194; Moore v. Singleton, 
287. 

Vendor and Purchaser-Real estate 
agents see Brokers and Factors; 
contracts to convey, Lewis u. All- 
red, 486; fraud, Han-cll u. Powell, 
244; tender of deed, In re  Will 
of Smith, 563. 

Venue-Fulcher v. Smith, 645. 
Verdict-Motion to set  aside verdict 

as contrary to weight of evidence 
is addressed to discretion of court, 
Hinshazc? v. Jo!icc>, 218; directed 
verdict, Coflep v. Grrcr, 256; the 
court has discretionary power to set 
aside verdict, Perru v. Doub, 322; 
pourt may change ruling on motion 
 to nonsuit a t  any time before ver- 
diot, OMC Triccks a. Smith, 764. 

Votes-Irregularity in appointment 
of registrar does not invalidate 
votes NcPhereon v. Burlington, 
560. 

Waiver-Of jury trial in small clainis 
action, Hajoca Corp. u. Brooks, 
1 0 ;  recital that parties waived 
jury trial is conclusive, Hicks v. 
Koutro, 61 ; defendants held not 
~tn have waived constitutional right 
to apportunity to prepart defense, 
S. v. Tl'keder, 187; by purchaser of 
right to rescind sale by retention 
of goods, Hajoca Gorp. u. Brooks, 
10;  personal representative, by in- 
troducing evidence a s  to personal 
transaction, opens the door to ad- 
verse party, Rradsher u. Nortor!, 
236; waiver of governmental im- 
munity by purchase of liability in- 
surance, Moore v. Pl~mort th,  423. 

War-Death of soldier in Korean 
Conflict comes within exclusion 
clause of double indemnity, Lamar 
v. Insurance Co., 643. 

Warrant-See Indictment and War- 
ran t ;  introduction in evidence in 
homicide prosecution of peace war- 
rant held e rmr ,  S. v.  Oakes, 282. 

Water Systems-Levy of tax to pay 
for extension of municipal services 
to territory annexed, T?to?nasson v. 
Smith, 84; annexation by munici- 
pality of t e r r i toq  within sanitary 

district, Sanitary District v.  Lenoir, 
96. 

Waters and Water Courses-Compen- 
sation for power site, Light Co. u. 
Horton, 300 ; maintenance and oper- 
ation of dam, Lctterman v. Mica 
Co., 769. 

Whiskey-See Intoxicating Liquor. 
W i f e s e e  Husband and Wife. 
Wills-Action to recover value of 

personal services performed in re- 
liance 011 contract to convey, Briggs 
11. Dirkell, 640; contract to convey, 
Calrn v. Smitlr, 263 ; attestadion, 
In re Will of Pridqeti, 309; mental 
capacity, I n  re  Will of Pridgen, 
309 ; doctrine of elections, Hicks 2;. 

ISoi~tro, 61. 
Windstorm Insurance--Moore u. In- 

sitrar~ce Co., 623. 
Witnesses-Officers may not testify 

that whiskey had odor of nontax- 
paid whiskey, S. a. Smith, 212; 
testimony as to il~~toxication from 
blood tests, Osbornc v. Ice Go., 
387; opinion testimony as to speed, 
H'ilson v. Camp, 7.54; instruction 
that jury should scrutinize testi- 
lnony of wife ill defendant's be- 
half held insufficient, S. v. Kimmer, 
290; defendant is entitled to cross- 
esaniine witness far bias, S. u. 
Trcadntca~,  6.57 : cross-examination 
of wife testifying for husband, S. u. 
Rrll, 379; where defendant does 
~ m t  testify, he may not be cross- 
esamined as  to unrelated offenses, 
S. u. Bcll, 370 : but when he does 
testify, he may be so cross-examin- 
ed, S. v. Trorctnzan, 3%; compe- 
tency of evidence for purpose of 
corroboration, S'. z'. Broltin, 271 ; 
espert testimony in regard to 
lightning, Pope u. Goodson, 690; 
subscribing witnesses to will, In  re 
Tiril l  of Pridgc~?,  309. 

Workmen's Compensation Set-See 
Master and Servant. 

Writ of Assistance-III re  Will of 
Smith, ,563. 

Wrongful Death-See Death. 
Zoning Ordinances-Pe)in?i v. Dur- 

?tam, 506. 
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$ 3. Moot Questions. 

against a wrongful act  done or  threivtened, he niuht allege that he is or  will 
in some ninnner be adversely nffeetecl thereby and is thns the re:tl ~rnrty in 
interest. S u n i t a r ~  District I.. Lowit., 90. 

8. By Surviving Husband or  Wife against Heirs. 
Where the owner of land esecutes and recorcis a c?crd to 1!w sc11i and there- 

after the land is purcllilsed by mothel soil nt fosec!c:snw of n 1)rior deed of 
trust esecntcd by her. tlie fnct r k n t  she continues t o  reside on the 1)rol)erty 
until her cleath as  a 111ernber of the house111,l~l is insuffic4ent t o  ~-eest;iblish title 
ill her, and oiily the grantee son is entitleci to i~ttnrli  !he SortJclosurt~. Co~T~ctt 
v.  Corbett, 385. 

§ 14. d d r e r s e  Possession of Public \V\l'a)s. 

Adverse nfe of a part of n street tletlic~ntetl Lo nild ncwl~ted by tile lrublic 
cannot ril~eii title in the user wheu thtlre has been an nccelbtance of the clecti- 
cation of the street and no nbnnd(wl1t.11: t l w ~ e ~ ) f  (111 the 1x11': of the l~ublic. 
G. 8. 1-47 Solisbttry c. Bco.~rlra,'df, 549. 

§ 15. What  Constitutes Color of Title. 
Deeil executed by tlie tlnstee trr the lrurchaser a t  forev1:)sure bale, or by 

snch purchaser to clni~i!mt, coustitute\ color of title cven if the foreclosure is 
defective or void. C'or,bc,tt T. ('o~,bvtf, 5%. 

$ 1 .  Pres~anlptive Possession to Outemlost Iloundaries of I)ewl. 

Where both lmrties cluini hy ,~c!verse 11r)ssebsion of the locrrv iu quo, if the 
title uf one of them had n~atnretl  lrrior to any IIOW man by the other, the 
title ncquireil by the t in t  is tlic. older title, nilcl the law ~vould jrresulile that 
thereafter his lmwmiun n n s  rightful, and the ~tossesrion of the other uilder 
color, withont l)h~sic+nl lwssessitw of any of the luiid within the (#!a1111 of the 
first, \vould not be constructively este~ided to caver any of the land within 
the actual possewon of the first. Slcdyc r.  JIfllo.,  445. 

17. Period Secessary' t o  Ripen n t l e  by Adverse Possession. 
I'os\ebsion for the statutory period u~ider  color a r  possession fur the statu- 

tory periuds without color but under lmo~vn and visible lines and bonnAnries, 
vests title in the possessor. RL('(?gc r. iilillcr-, 445. 

§ 22. Con~petency and Relevancy of Evidence. 
I t  is competent for a person claililing title by adverse possession to iillt~nduce 

evidence that he had listed and paid tases on the land a s  n circun~stauce, with 
other circnmstances, tending to show clni111 of title. Corbctt v. Cot.bett, 589. 
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§ 14, Validity of Milk Regulations. 
The Milk Conimission Act is wnstitutiomal and valid. Villi Colnnl. r .  

Gallozcu~, 638. 

§ 15. Powers and  Functions of Milk Comnlission. 
The Jlilli Coniniission is en11)onered to lis the t~ansl~ortat ion rates for haul- 

i11g ~nillc of 11roducers to 1)rocessi1ig plants. Jfilk C'or~i~tr. 1'. Gnllotcny, 6.3. 

§ 3. Liability of Owner for  Permitting Donlestic Animals to R u n  a t  
Large. 

In  this action by a rnotoriut to recover dnniages suffered when he cullic?etl 
with a niule when it suddenly juniiwd onto the higinvuy i~iinicdia~tely in front 
of his car a t  nighttime, evidcnce tellding to s l i o ~  that  tlefend'ant knew thnt 
the wire aruuntl his pasture was old and that the ~i iuie  had escal,ed from tile 
lmsture earlier on the day uf the eollision ilntl 011 the n~ight before the collision. 
is licltl sufficient to be subrriitteii t o  the jury on ?lie issue of defendant's n?gli. 
gence in failing to exercise rei~sonnble car? to keel, the oui~nal  in restraic:. 
S h u ~ c  c. J o ~ c c .  41;. 

1 Kature and Grounds of Appellate Jurisdiction in  Gcneral. 

A correct judgment of the lower court will not be disturbed regardless 0 2  
whether the lower court assigned the currecl wasons t l~erefo~, .  Sc~tlitcit.!l D;.v- 
trict v. Lenoiv, 06. 

An affirniatire fiudi~fg on the issue of contribntory negligel~ce llreclndes re- 
covery by l,laintiff, and therefore if nolie of l11aintilT's esci?l~tioiis relalting to 
that issue can be sustaiued, other eseeptions of l~loin~tiff need not be wnsider- 
ed. Wilsox c. Cunlp, 754. 

§ 2. Supervisory Jurisdiction of Supreme Court and Matters Cognizable 
Ex Mero Motu. 

The Supreme Court, in the exercise of its supervisory jurisdiction, has the 
power to issue any re~nedial writs liecesmiy to give it  gsneral suyervisio~i and 
control over the p~oceedings of the inferior conrts, Constitution of Sorth 
Carolina, Article IV, section 8. 311d in lbroiler instances it will grant ccrtiornri 
to review a n  order of the superior court involving n matter of public interest 
in order to promote the eapeditious a d n ~ i l l i s t ~ t i o n  of justice. Brice v. Nal- 
cage C'o., 74. 

The Suprenie Court will take note cx ntcro nzotu of the failure of the com- 
plaint to sta~te a cause of action. Sunitary District v. Lenoir, 96. 

Even though the assignnie~rts of error have not been brought forward and 
discussed a s  required by the Rules of Court, the Supreme Court may never- 
theless consider the questions discussed when title to realty is involved. Coffcy 
c. Cfreer, 256. 

The Supreme Court will take cognizance of a defect of parties ex nzero tnotu 
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and remand the cause for necessary p r t i e s .  Bri t t  v. Childrerb's Homes,  409. 
Whether the court will consider a deuiurrer ore tenua upon a fragmentary 

appeal verbs in its discretion. G V C T r u c l s  v. Stnitll,  764. 

8 3, Right  to Appeal a n d  Judgments  Appealable. 

When, pending hearing upon a demurrer for  ~nisjoinder of parties and 
causes, some of plaintiffs take a voluntary nonsuit obviating the grounds of 
that  demurrer, ithe overruling of a demurrer thereafter filed f ( ~ r  failure of the 
complaint to state a cause of action is nor reviewable escept by writ of 
certiorari. Boles u. Gruliam, 131. 

While the better practice may be for a lmrty to enter esception to the grant- 
ing of appellant's petition for writ of rccordari ,  and present the exception on 
appeal from final judgrnenlt, a n  appeal lies immediately from judgment entered 
in the Superior Court denying appellee's nio~tion to disniiss a purported appeal 
froni a justice of the peace on the ground thtlt the record was not filed in the 
Superior Court in a p t  time, or from the granting of appellant's motion for a 
writ of recordari .  Rule of Practice in the Superior Courts So. 14. Freenlutt 
2.. Bennet t ,  180. 

Rule 4 ( a )  of this Court has no applic%tion when the order striking a lu r -  
tion of the 1)leading is in effect the  ginnting of a demurrer on  the ground thalt 
the facts alleged a re  insufficient to constitute a cause of action, and an appeal 
will lie from such order under G .  S. 1-277. Etlheridge c. Light Co., 367. 

An order allowing plaintiff's motion to strike a further answer and defense 
in its entirety on the ground that  it does not constitute a bar or defense to 
plain~tiff's action, is, like an order which snst:\ins a demurrer to  a plea in bar, 
appealable a s  affeeting a substantial right. Rule of Practice in the Sulrerne 
Court No. 4 ( a ) .  .Wercer n. Hill iard,  723. 

The discretionary refusal to  join a proper party is n'ot a1)pealable. C'orbctt 
zj. Corbe t t ,  583. 

An appeal does not lie immediately from the denid of a motion to nonsuit, 
but movanft uiay note a n  esception for consideration on appeal from finicil 
judgment. G Y C  Trucks  v. S m i t h ,  764. 

The court granted nonsuit on defendant's counterclaim, but af ter  the jury's 
failure to  reach a rerdict oil plaintiff's action, withdrew a juror, ordered a 
mistrial, and set aside the nonsuit on the counterelainl. H e l d :  Although the 
striking out of the nonsuit inwlved a question of law, the court had the 
right to change his ruling on the motion any time before rerdict, an~d thcre- 
fore the esercise of such right could not affect a substantial right of plaintilT, 
and the action of the court is not appealable. Ib id .  

§ 7. Demurrers  a n d  Motions i n  Supreme Court. 
Demurrer orc t c w a  on the ground that the complaint fails to state a cause 

of action may be filed in the Supreme Court on appeal. Howxa 21. McCnll, 
250. But not upon cert iorari  under Rule 4 ( a J  Harrel l  v.  Potcell,  244. 

5 12. Jurisdiction and  Powers of Lower Court  a f te r  Sppeal.  
The court has power to proceed to trial af ter  appeal from the  court's dis- 
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cretionary refusal to join a proper party, sin* such appeal is premature and 
subject to dismissal. Corbett v. Corbett ,  585. 

Whether the Court will consider a demurrer ore tenue upon a fragmentary 
appeal is a matter in its discretion, and the Court will ordinarily refuse to do 
so when a discussion of the merits would give a party a preview of the case 
before the trial GMC Trz~clcs v. Smith,  764. 

5 16. Certiorari as Method of Review. 

Certiorari granted under Rule 4 ( a )  brings to the Supreme Court for im- 
mediate review only the petitioner's exceptions to the rulings made by the 
court below and is insufficient h s i s  for a denlurller ore tenus in  the Supreme 
Court. Harrell a. Powell ,  244. 

Rule 4 ( a )  of this Court has no applica~tion when the order striking a portion 
of the pleading is  in effent the gnanting of a demurrer on the ground th~a~t  the 
facts alleged a r e  insufficient to constitute a cause of laotion ; and a n  appeal will 
lie from such order under G. S. 1-277. Etheridge 2;. Light Co., 367. 

1 Form of Exceptions and  Assignments of E r r o r  i n  General. 

An assignment of error that the court erned in permitting a witness "to 
testify a s  shown by exceptions" of designated number, with reference to the 
page of the record, is insufficient, i t  being required that  a n  assignneut of 
error definitely and clearly present the error relied on without compelling the 
Court to go beyond the assignment itself to learn what the question is. Nicholx 
a. McFarland, 125. 

The rules governing appeals a re  mandatory. I b i d ;  Pnnzlico Countu v. Davis,  
648. 

While the form and sufficiency of an amignment of ernor must depend large- 
ly up011 the special circumstances of the pa~t icu la r  case, it  is required that 
the assignment specifically point out the alleged error without requiring a 
voyage of discovery through the record, and it should, ordinarily, set out so 
much of the evidence or  the charge or otther mtatter or circumstance relied 
upon. a s  to clearly present the matter to be debated. S. 1.. Disliman, 739. 

21. Exceptions and Assignments of E r r o r  t o  t h e  Judgment  o r  to  Sign- 
ing  of Judgment. 

An exception to the signing of the judgment presents the questions whether 
the f a d s  found support the judgment and whether ernur of law appears upon 
the face of the  record. S a l i s b n r ~  r .  Burnlmrdt, 649. 

An appeal itself will be treated a s  an exception to the judgment. Colun~brts 
Countu v .  Thompson, 607. 

An exception to the signing of the judgment presen~ts for review the questions 
whether the facts found suppwrt the judgment and whether any error of law 
appears on the face of the record, but it does not present for review the evi- 
dence upon which the findings a r e  based. Ib id .  

5 21a. Exceptions and  Assignments of E r r o r  t o  Rulings on Motions t o  
Nonsuit. 

An assignment of error to  the cwurt's ruling on motion to nonsuit is  sufficient 
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if i t  refers t o  the motion, the ruling thereon, the number of the exception, and 
the page of tlie record where found. Sichols v. UcFarland, 125; Pamlico 
Couittu v. Davis, 648. 

8 a2. Objections, Exceptions and  Assignments of E r r o r  t o  Findings of 
Fact. 

An assignnient of error, unsupport& by esception, that the court erred in  
finding that  the evidence was insufficient to snstftin~ nppellant's nmtion is a 
broadside exception aiid ineffectual because of noncompliance with the Rules 
of Court. Rules of Pinctice in the Supreme Court. Colurrllrtts C o t w t ~  2'. 

Thon~peou, 607. 

§ 24. Exceptions and  Assignlnents of Er ror  to Charge. 
An assignment of eriior to the statement of cwnten'tions cannot be sustained 

when no objection was lodged a t  the time ant1 no request made for correction. 
Hood c. Conch Co., 534. 

33. h'ecessary Par t s  of Record Proper. 
Ul)on appeal from an order setting aside a default judgment upon the court's 

finding of surlwise and a meritorious defense, the verified aiiswer of defend- 
ant, attached to the niation to set aside, is a necessary part of the record 
proper, since in i ts  absence it cannot be determined whether the finding of a 
meritorious defense \\'as sulqmted by evidence. Vooneplianl v. .Uoonevhum, 
M2. 

§ 34. F o r m  and  Requisites of Record. 
Except when necessary to present l~sr t icular  escel)tions, tlie evidence should 

be set out i n  !the record in narrative and not ill question and answer form. 
Trtrckitrg Co. I.. Dowlesa, 34U. 

Responsibility for sending up the nwessnrp 1 ~ r t s  of the record groper is 
upon the appellant, and his failure to  send up necessary I~ar t s  of the record 
proper necessitntes dismissal of the appeal. ~ o o ~ ~ c ~ l ~ a m  v. -Uoo~?e~harn, 042 

§ 35. Conclusiveness of Kccord. 
Where the judgment recites tiln~t the parties waived a jury trial, such recital 

is conclusive on the Supren~e Court, and a n  esception to trial b~ the court on 
the ground that  appellants haci not waived trial by jury cannot be sustained. 
Hick8 v. Iioulro, 61. 

§ 38. Exceptions not  Discussed i n  t h e  Brief. 
Assignments of error not brought foivnrd or iliscussed in the brief will be 

deemed abandonetl. Coffclj c. Grccr. 23G ; Wall c. Trogrlo?~, 747. 

§ 30. Presumptions and  Burden of Showing Error. 
Where there is nothing in the record to s!lmv that the judg~nent was entered 

out of term, the presumption of regularity pnerails, and a n  esception on the 
ground that the judgment was entered out of term and in chambers cannot be 
sustained. Hicks v. Kof~tro, 61. 
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ARPR4L. AND ERROR -Contirwcd.  

8 40. Harmless and  Prejudicial E r r o r  i n  General. 
Where both parties appeal, the exceytions of the successful party need not 

be considered when nlo prejudicial error is found on the appeal of the other 
party. Light  Co.  v. Hortwz ,  300. 

41. Harmless and  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 

The esclusion of testimony will not be held prejudicial when the mule wit- 
ness is thereafter permitted to give testimony of the same import. In rc wi l l  
of Pridgen ,  500. 

The exclusion of evidence cannot be prejudicial when the judgment of non- 
suilt would hare to be affirmed eren though the excluded evidence be consider- 
ed. T y s o n  v. M f g .  GO., 557; d l a t l ~ e n ? ~  v. Y i l l s  C'o., 673. 

5 42. Harmless a n d  Prejudicial Er ror  i n  Instructions. 
Ordinarily, when ermnleous instructions are given in a charge, such error 

will not be cured although the court may hare  given correct instructions in 
other parts thereof, since i t  cannot be presumed that  the jury was able to 
distinguish a t  which time the court was laying down the correct ~ u l e .  P r i m t z  
v. King, 228. 

45. E r r o r  Cured by Verdict. 

Where the jury answers the issue a s  to breach of con~tmct by defendant in 
the negative, the refusal of the court to submit issues as  to special and puni- 
tive damages for the alleged breach cannot be prejudicial. P e r r ~  c. Doub,  
322. 

Where i t  is  judicially determined that plaintiff was not the owner of the 
land in controrersy, the refusal to submit a n  issue a s  t o  damages resulting 
from defendant's asserted trespass cannot be  rej judicial. Sledge v. X i l l e r ,  
447. 

8 46. Review of Discretionary Matters. 

Findings held to show no abuse of discretion in denying motion for continu- 
ance. Clcelumt c. Cleelmrd, 16. 

A mere recital in an order that it is entered in  the exercise of the court's 
discretion does not make it  a discretionary matter, and a on a matter 
of law is, as  a rule, n.ot discretionary. G X C  T r n c k s  v. S m i t h ,  764. 

8 49. Review of f ind ings  o r  Judgments  on Mndings. 

While findings of the lower court are  conclusire when supported by evidence, 
and in the absence of exception to the findings there is a presumption that the 
findings are  supported by the evidence and thus ane conclusire,  here there is 
a n  exception to each material finding of fact, such findings cannot stand in 
the absence of evidence in the record tendiilg to support them. Frccnlan v. 
Beltnet t ,  180. 

Where there a re  no exceptions to the admission of evidence or to the facts 
found, i t  mill be pnesumed that the findings a r e  supported by competent evi- 
dence and a r e  binding. Salisbury v. B a r n i ~ a r d t ,  549. 
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APPEAL &UD ERROR -Continued. 

On appeal to the Supreme Count from judgment of the Superion Court in 
reference proceedings, the sole questions presented a r e  whether the facts found 
by the judge a r e  supported by competent evidence and if such findings a re  suffi- 
cient to support the judgrnen~t. Bvadsher c. Morton, 236. 

The referee's findings of fact, approved hy the trial count, a r e  conclusive on 
appeal if supported by competent evidence even though incompetent evidence 
may also have been admitted, since i t  will be presumed thait the findings were 
based on the competent evidence, and i t  is only when a l l  of the evidence sup- 
porting a finding is based on incompetenit evidence that such finding should be 
set aside on appeal. Ibid. 

Findings of fact made by the trial court from confiieting evidence are bind- 
ing on appeal. n'owell v. Neal, 516. 

.4 finding of fact which is based upon incompetent testimony is  not binding. 
Smith c. Smith, 669. 

Findings of fact supported by evidence a r e  conclusive on appeal. Hartscll 
v. Thermoid Co., 527; Milk  Comnl. c. Gallozcu2/, 658. 

The determinative question was the date  sumnlons was served in the action. 
The trial court found that the w w r d  offered by movant was erroneous on its 
face a s  to the dates of issuance and service of sumnionls, and could not be 
relied upon a s  a true and correct copy of the proceedings. Held: The court 
should have found with particularity the conftrolling facts in order that it may 
be determined on appeal whether the facts found support the judgment. Col- 
f~mbus  County v. Tl~ow~pson, 607. 

8 50. Review of Injunctive Proceedings. 

Where the findinge of fact in injunction proceedings a re  supported by ample 
evidence, exceptions to the  findings will not be sustained. Sti~dios v. Goldston, 
117. 

While the court may review the findings of fact in injunction proceedings 
upon appeal from the granting or refusal of n temporary restraining order, 
where the court finds the facts by agreement of the panties upen the hearing 
upon the merits and issues a permanent restraining order on such findings. the 
findings a r e  conclusive if supported by competent evidence, and the Supreme 
Court may review the evidence only t o  ascentain if t~here be any competentt evi- 
dence to  support the findings and whether the findings support the judgment. 
Cauble v. Bell, 722. 

3 51. Review of Judgments  on Motions t4) Nonsuit. 

Where defendant intlwduces evidence, only the motion for judgment a s  of 
nonsuit made a t  the close of a l l  of  the evidence is presenited for review. Tew 
v .  Runnels, 1 ; Nichols c. NcParland, 125 ; Spaugl~ v. Winston-Salem, 194. 

Judgment of nonsuit cannot be sustained where the evidence is sufficient to 
niake out a prima facie case even though, in the absence of objectio,~ to the 
evidence, all  of the evidence tending to establish the affirmative of the issue 
is incompetent. Skipper 17. You;, 49. 

8 58. Petitions to Rehear. 

Petition to rehear ia the sole method of obtaining redness from error in a 
decision of the Supreme Court. Xowell v. ATeal, 516. 
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APPEAL AKD ERROR - Conti~~t icd.  

g 35. Remand. 

Where findings a r e  insufficient to determine rights of parties, cause must be 
remanded. Porter v. Bank, 173;  Columbus County c. Thonbpeon, 607. 

Where ruling is made under misapprehension of applicable law, the cause 
will be remanded. S. v. Grundler, 399. 

The grantors in a deed a r e  necessary parties in an action to construe the 
deed to determine whether it  conveyed the fee simple title o r  contained a can- 
ditiun subsequenlt which would defemt the title, and when the grantors are  not 
parties, the cause must be remanded. Brztt 2;. Children's Homee, 409. 

g 59. Force a n d  Effect of Decisions of Supreme Court i n  General. 

An opinion of the  Supreme Count must be read in the light of the factual 
situation then under considemtion. I n  re W i l l  o f  Pridgetz, 509. 

9 60. Law of the  Case. 

A holding on a former appeal tha t  the complaint a s  then drawn failed to 
state a cause of action becomes the law of the case. ,Sta?ilell t.. Xembership 
corp, 90. 

§ 6. Resisting Arrest and  Interference with OWcer Making Arrest. 
Evidence tending to slmv that both defendants were present when a police 

officer was attempting to make a n  arrest, that together they followed the offi- 
cer with the primnler to the patrol car, and tha~t one of the defendants closed 
the car door to  prerent the officer from placing his prisoner inside and then 
kicked the officer and farced him to release the prisoner, and that both defend- 
ants immediately thereafter joined in a n  assault on the officer, is held sufficient 
to he submitted to the jury a s  to the other defendant on a charge of interfer- 
ing with the officer while he mas engaged in the lawful discharge of his official 
duty in arresting the prisoner, since such evidence is  sufficienjt to warrant the 
jury in finding that such other defendant was present for the purpose and 
~ v i t h  the intention of aiding, encouraging, and abetting the first defendant. 
S. r.  Troutnlan, 395. 

§ 7. Right  of Person Arrested t o  Communicate with m i e n d s  o r  C ~ u n s e l .  

Persons confined to jail on criminal charges hare the right to communicate 
with counsel and friends and reasonable opportunilty to exerciise such right. 
G. S. 1.347. S. v. Wheeler, 187. 

ASSAULT AND BATTERS 

6 16. Necessity of Submitting Question of Guilt of Less Degrees of 
Offense Charged. 

Where, in a prosecution for assault with deadly weapons with intent to kill, 
inflicting serious injury not resulting in death, defendants testify that they 
used no weapons but fought in their self-defense, and thus controvert the use 
of deadly weapons and the intent to kill, the court properly instructs the jury 
a s  to lesser degrees of the offense charged. R. z'. l'rozctnlan, 395. 



ANALYTICAL INDEX. 

AI'PIUL ASD ERROR -Cor~ti?itred. 

5 17. Verdict and  Punishment. 

A verdict of guilty of an assault where herious injury is inflictd is a suffi- 
cient finding of serious damage within the pnrview of G .  Y. 14-33(a) and re- 
nioves the proaecutions from the liniitatioiis under ( b )  of thnt statute, so R S  

to authorize fine, or inil~risoninmt, or both, in the discretion of the cwnrt. S. 
v.  Trotctnmr, 3'33. 

5 4. Operation and  Effect of Assignnient. 
An assignee of a chose in action niny ninin~tain an action thereoil in his own 

mnie, G .  S. 1-57, but the defendant is entitled to set ul) agaj i~st  hiin any offset 
or other defense esistilig a t  the time of the :lssignnient. O c c ,  to11 c.  T(ii liirtp 
toll, 2-40, 

I11 a n  action by the assignee of a chose in nction, the clefend:~iit is elititled to 
set up a s  an offset for the reduction of the debt the penalty of twice the anlouilt 
of interest lrnid to the a,ssignor nild the reduction of the debt by the forfeiture 
of the entire interest, and the striking of the zlllegations of the nI:s\ver setting 
up such dcfeuse on the ground that the 1)eiialty for usurious ii1rere.t collected 
b r  the assignor could not be asserted against the assignee. is error. Ibitl. 

8 6. Priorities. 
In  this special pwceeding to deterinine the rebpec+tive rights of the wife nntl 

nn attaching creditor of the husband in funds deln~sited in the hands of the 
clerk a s  surplus after foreclosure sale of l i u ~ l s  theretofore held by the hn4nnil  
and wife by the entireties, the wife claiming such funds uncirr l~rovisions of 
a n  order entered on motion iu the cause in hey snit for uliniony innliing his 
share of the fuiids liable for the ~~l in iony  therein cleereed, it al~lwaretl of record 
that the wife had remarried and that therefifre an absolute divorce had been 
decreed. Ilc ld : 111 the absence of !;cdings sufiici~nt to deternlilie ~vliether the 
decree of a b s ~ l u t e  divorce teri~iinnted the right to alimony under G .  S. 50-11, 
as  arnended, judgment  nus st be vacated and the cause renianded. Poricr o. 
Bank, 173. 

8 7. Bonds in Attachment. 

Tlie filing of bond by the defendan: to 1elea.e his property from attachnieiit 
does not bar defenvlnrit from challenging the \aliclity of the attachmerit. -4~111- 
8tl'oll~ 2). Ills. CO., 332. 

§ 11. Liabilities on Defendant's Bonds. 

Where, ill plaintiff's action cs c o ~ ~ f ~ ~ r c t i c  against a domestic corporation, a t-  
tachment is ordered ex ppnvtc on plaintiff's allegation that defendant was 
secreting its property with intent to defraud, and defendant files answer Aeny- 
ing all allegations upon which the right of attachment was ba<ed. a conselit 
judgment thereafter entered thnt plaintiff recover the sum originally demnnd- 
ed, but which does not cletei~nine the validity of the attachment or direct that 
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defendant's bond should be liable for the llayuient of the judgliieiit, cunstitutes 
a sixul~lc judgment for the amount slvxified aiid l~recludes rwtn-ery by plaintiff 
against tile surety on defenclant's bond. d r t t ~ s t t ~ o i t y  5 .  1118. CU., 852. 

1 Autllority to Revolve OF Suspend Drivers' Licenses. 

C. S. 20-16 ( a )  ( 5 )  co~ltains no fixed standart1 or guide for thc Departlnent 
of Motor Vehicles in cletern~inilig ~rhetlier or 1101 a driver is an hitbitual viola- 
tor of the traffic lans, but lea\es it  s ~ l e l y  ill the discretion of the Uelmntnient 
to deterniine when i~ driver is an liabituitl violator, and therefore the statuie 
is uncollsritutioiial a s  n clelegntion of authority to tli Ueejul~;ll.ellt to make 
law. Iloi t x l l  c. Scl~eitlt, 6'39. 

2. G I W U I ~ ~ S  t ~ n d  Procedure fo r  Suspension o r  Revocation of 1)rirers' 
Licenses. 

h driver ~ v l ~ o s e  license is susl~ended, c:uicelctl or revolied by tlie Depart- 
ment of Motor Vehicles in  the esercise of its cliscretion is entitled to jadicial 
review : Cnrwiclbnel c. Bcheidt, 472. 

I t  is ~riaiidatory for  the De1:artmeat of Motor Vehicles to snhl~ewl or revoke 
the license of any ollerator or chauffeur ulmn rr~eiving a rccoril of his con- 
viction in n Sortli Carolina court for 01)eiating a motor vehicle v-liile under 
the inflneiicc of intosicating liquor or a narcotic drug, G. S. 20-IT(?), and 
there is no right of judicial revien wlieii the ie-iocation is mnildntory. Ibitl 

It is discre~tioiiary with the Uel:artnient of l lotc~r  Vehicles ir.hether to su- 
spend or revolic the license of any operator or chanbeur ul,oii receiving notice 
of the cuiiriction of such person in an~otlier state for an offense \vliich, if coin- 
mittetl in this State, would be grounds for the revocntion or snsl~ension of the 
license. Ibid. 

Licensee is entitled to judicial rel-iew of order pernmnentlj- revoking liceilac 
\~*hich is h s e d  in part on out-of-state coiiviction. Ibitl. 

The beginning date of the term of auspensioil of n driver's license, and like- 
wise the effective date of the pernianeiit revomtion of such license for a con- 
viction of a third offense, cannot be ei~rlier tlinn the dates of tlie respective 
convictiuus nnd cannot be computed a s  of tlie date the respective offenses were 
committed. Ibitl. 
h license to olarate a motor vehicle is n lwivilege in  the nature of a right 

of whic!i the l iensee may not be deprived save in the inanner and 111)011 condi- 
tions pwscribed by a valid statute. Harvell v .  Bcheidt, 699. 

The revocation or  suspension of a driver's liceuse is no part of the ~unis l i -  
ment for the violation of traffic laws, but is solely to lbrotect the public an~d to 
impress the offender with the necessity for obedienve to the traffic laws, not 
only for the safety of the public but also for his own safety as  well. Ib i r l .  

5 3. Driving Without License o r  After  Revocation of License. 

A record of the Department of Motor Vehicles disclosing. ~uicler official De- 
partment action, that defendant's l i cen~e  was in a state of revocation during 
the period defendant was charged with driving on a highway of this State, Is 
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conipetent when the record is centified under seal of the Depalrtulent. G. 8. 
8-36. S. v. Mercer,  371. 

8 7. Attention t o  Road and  Due Care i n  General. 

Even i n  the absence of statutory requirenient, a motorist nlust exercise the 
care of a n  ordinarily prudent person under like circunlstances t o  avoid injury, 
and in the exercise of such care, to keep a reasonably careful lookout and 
keep his vehicle under proper control. Snlitlb v. Kinston, 160. 

The driver of a motor vehicle is charged with the duty at el l  tinies of keep- 
ing such a lookout a s  an ordinarily prudenit person would keep under the saurc 
oy similar circun~stmces, and he is required n i t  only to look but to see what 
ought to hare  been seen. C u r r  v. Lee ,  712.  

A motorist is required to drive his vehicle with due cautiou and circumspec- 
tion a t  all  times and a t  a speed and  in a manner so a s  nct to endanger 07. be 
likely to  endanger any person o r  property. . l Ioow c. P l ~ n m u i h ,  4 3 .  

Fog on a highway, even though temposary, increases the hazards and re- 
quires increased caution on the part of nlotorists. I b i d .  

A red light is a recognized method of giving warming of danger, and a diiver 
seeing a red light ahead of him on the highway is required, in the exercise of 
due care, to heed its warning. Ibi t l .  

§ 8. Turning and  Turning Signals. 

Where plaintiff testifies that he saw defendant's ea r  waiting a t  a n  inter- 
section to make a left turn, plaintiff's testimony discloses [that lie had notice of 
the intended movenient, and therefore defendant's failure to give the hand 
signal for such turn cannot be a prosinlate tnnse of the subsequent collision. 
lVilson 2;. Cnwtp, 534. 

8 14. Following Vehicles Traveling i n  Same Direction. 
Coxuplainlt held to disclose that sole grosirnate cause of accident was wgli- 

gence of driver of car following plaintiff's car in1 hitting rear of plaintiff's car 
when plaintiff suclclenly slowed to avoid striking car parked in plaintiff's lane 
of travel without lights, and that  negligence of other defendant in parking 
on highway was not proximate cause of accidenlt. H o w z e  v, U c C u l l ,  260. 

8 15. Right  Side of Road a n d  Passing Vehiclw Traveling i n  Opposite 
l)l~-c..:t ici?. 

The right of a niotorist to assume that rrhicles approachilq from the op- 
posite tlirtrtion will remain on their right side of the highway is not absolute, 
n l ~ d  when a motorist approaches a machine emitting a chemical fog obscuring 
the entire highway, he may not rely on sucll assuni~kion when a reasonably 
l w d e n t  man might reasonably anticipate that pi motorist might lw on the 
liipliwny meeting hini and unable to keep safely on his side of the highway on 
:~ccoun: of the fog. Moore v. P l g n ~ o u t h ,  423. 

§ 17. Right of Way at Intersections. 
A motorist traveling along the dominant highway does not have the absolnte 

right of way in the sense that  he  is nat bound to exercise due care toward ap- 
pwaching traffic along the servient highway, but under duty t~ drive 
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ACTOMORILES - Continued. 

a t  a speed no greater than is reasonable and prudent under the existing con. 
ditions, to keep his motor vehicle under control, to keep a reasonably carefill 
lookout, and to take such action a s  an ordinarily prudent person would take 
to avoid collisiou with persons or vehicles upon the highway when, in tile 
exercise of due care, danger of such collision is discovered or should have bee11 
discovered. Prirrlm v. K i n g ,  2'28. 

d motorist traveling on a servienrt highway on which a stop sign has been 
erected may not lawfully enter a n  intersection with a dominant highmiy until 
he has stopped and observed the traffic on the dominant highnay and detcr- 
mined in the exercise of due care that he may enter such intersection \\it11 
reasonable assurance of safety to himself and others, but his failure to d o  so 
is not negligence or contributory negligence pcr se but is to be considered with 
other facts in the case upon the issue. I b i d .  

Where two vehicles approach an interseotion a t  approsimately the s:irrre 
time, or the vehicle on the right first enters the intersection, the vehicle on 
the right has the right of may. G. S. 20-185 ( a )  ( b ) .  C a w  c. Lee. 712. 

The right of way a t  a n  intersection means the right of a driver to contjnne 
his direction of tmre l  in a lawful manner in preference to another vehicle 
approaching the intersection from a different direvtion. I b i d .  

A driver having the right of n a y  a t  an intersection is under no duty to 
anticipate disobedience of law or  negligence on the part of others. but in the 
absence of anything which puts him on notice, or should put him on notice tc 
the contrary, he is entitled to assume, and to act on the assumption, that  others 
will obey the law, exercise reasonable care and ~ i e l d  to him the right of m y .  
Ibi t l .  

-4 driver who has the right of n a y  a t  an interseotion does not have the 
absolute right of way in the sense that he is  not bound to use ordinary cart 
in the exercise of his right, and he is nevertheless required to keep a reason 
able lookout, keep his vehicle under control, and take reasonable precautions 
to avoid injury to persons and progenty, o r  when he  sees, or by the exercise 
of due care should see, that  an approaching driver cannot or will not observe 
the traffic laws, he must use such care a s  a n  ordinarily prudent person would 
use under the same or slmilar circumstances to avoid collision and injury. 
I b i d .  

5 27. Speed at Intersections. 
Whether a speed within the statutory masinlum is lawful on the part of a 

motorist traveling along a dominant highway approaching the intersection 
with a servient highway depends upon the circumstances, since under the pro- 
visions of G. S. 20-141(c) a motorist is required to decrease speed upon ap- 
proaching a crossing or intersection when special hazards exist. and a motor- 
ist is required a t  a l l  times to drive with due caution and circumspection and 
a t  a speed and in a manner so a s  not to endanger or be likely to endanger any 
person or property. Priwzn~ 2;. Ziing, 228. 

3 34. Children. 
I t  is the duty of a motorist in regard to a child on or near the traveled 

portion of a street to use proper care with respect to speed and control of 
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his rehicle, lnnintai~i a vigilant loolront and give tiinelp warning to avoid 
injurr,  G.S. 174(e) ,  recognieiiig the lilrelihood of the child's running across 
the street in obedience to cliildisli inipulses, and tlie cluty of the motorist in 
this respect applies not only to a child ~vhom the motorist sees but also to 
a child whom a motorist shonld linre seen in the esercise of reasonable vigi- 
lance, since he is charged with seeing n h a t  lie could and sl~ould have seen. 
1Vael~i11gto11 1.. Davis, 63. 

The fact that a child ntteiiipts to cross n street elsewhere than a t  a 
recognized crosswalk does not relieve a ~!iatorist of his duty to exercise 
proper care under the circuinstances to avoid injuring thc child, and it  is 
error for the court to charqe tlie jury that the motorist would be under no 
affirmatire duty to yield the right of \rap to the child if the child was cross- 
ing or attemptinx to cross a t  a place not a recognized crossmnllr. Zbid. 

It is the duty of the operator of a motor vehicle to use ordinary care to 
avoid injury to a child of trnder seals ,  elen when tl12 vehicle is being 
operated on private property finny from a lmblic h i g h ~ v y  or street. NcNeill 
v.  Bttllock, 416. 

34a. Negligmce in  Emitting Smoke o r  C'hcnlirnl Fog on Highway. 
The eniission from a rehirle of a cheinicnl fo:. on a highray totally or 

innterially obscnrinq the vislon of the traveling public, without warning or 
signals e ~ c c p t  the noiqe of the machine and ~v:lrning lights on the vehicle 
and fogging machine, nliirh were completely obwured by the fog as  to motor- 
ists nppronchinq from its rear, is negligence since injury to motorists on 
the highway inay be rcaqonably foreseen, Noorc v. P l ~ n t o u t l t ,  423. 

9 35. Pleadings and Part ies  i n  Auto Accident Cases. 
Allegations lieltl to show that negligence of one dcfentlunt was sole proxi- 

mate cause, esonerating other defendant. Ifo1r:c u. lUcCall, 230. 
Allegations to the efYect that one defen~lant slowed or stopped without 

giving the statntory siqnal, in-esnnmbly to lnalte a left turn a t  an intersec- 
tion, that 11ie driver of the car in which plaintiffs' intestate were riding 
applied his brake* and sliiddcd to the left into the path of the car of the 
other defendant, r~pproacliing from the opposite direction, resulting in the 
collision, and evidence that n h e n  the driver of the car in which intestates 
were riding applied his brakrs he sl;id(lcd to his riglit and that  the car  ap- 
pronchiiig froiii the nlrposite direc.tion turned to his left side of the highway 
to nroid the cnr of t l i ~  other defendants in the intersection, and collided 
with the car in which intestatrs \\ere riding. constitutes a fatal variance 
l~rtween allrgation and proof, and nonsnit \va$ properly entered. Noore v. 
Si~tgleton, 287. 

5 58. Opinion Er i i l~ r icc  ns to  Sprcd. 
Testimony of nitnerses that l)lnintiff's car p:isscd them traveling 70 miles 

per hour less thnn n qntlrtc~r of n iiiile fro111 thc scene of the accident, with 
further test:ino:ly by the \\itue\srs that  the speed continned until the car 
passed ont of sirhr soine -100 f w i  Iran1 ilie accident, is competent as  evidence 
tending to cho\v l)l:~intiil's e\ce.si\ c speed nt the tinle of the accident. TT~zlson 
v. Cantp, 734. 

8 39. l ' h ~ s i c a l  Facts  a t  Sccne. 
Physical filcts a t  the scene of a collision may speak louder than the testi- 

inonr of witnesses. C a n  v. Lee, 712. 
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$ 41b. SufTicienry of Evidence of Negligence In Failing t o  Excrciw Due 
Care i n  General. 

Evidence tending to show that defendant driver san. approacl~ing him, 
when some 230 yards away, a truck \vith a lied flashing light on its front 
and a fopping niacliine in the trlick emitting clieniical fog, which completely 
ok~scurtd tlie entire highway, that defendant driver slowed his vehicle but 
drore into the fog a t  a pretty good rate of speed and so continued on his 
right side of tlie highway until he mas hit head-on by a truck traveling in 
the oppmitc clirertion, injuring plaintiff, a passenger in defendant's vehicle, 
i s  Itcld sufficient to require the submission to the jury of the questions of such 
clefendant's negligence and prosiniate canse. Woore v. Pl!~rnouth, 413. 

3 4lc .  Sufficiency of Evidence of Negligence in  Failing t o  Stay on  Right 
Side of Road i n  Passing Vehicle. 

Plaintiff's evidence tending to sho~v that  the vehicle in n-hich he was rid- 
ing as a rnest had been brought to a stop to avoid hitting another car  in 
tlie driver's lane of travel opposite a n  intersection, that defendant's truck, 
travelin- south in the westen1 lane of the four-lane highway, approached 
from tlie opposite direction, and suddenly turned left and struck the car 
in which plaintiff IT-as ridinz. requires the submission of the issue of negli- 
gence to the jury, notwithstan~din: other eridence inconsistenlt and in con- 
flict therewith. Lake ?.. B s p r c s . ~ ,  410. 

S 41g. Sufficiency of Evidence of Kegligencc i n  Failing t o  Yield R&ht 
of Way a t  Intersection. 

Eridence tending to show that the operator of a motor vehicle on the 
servient highway failed to stop before entering the intersection with the 
doniinant liigli~va~. is sntbcient to take the issue of his negligence to the jury 
in a suit involving a collision a t  tlie intersection with an automobile travel- 
ing along the doniinant hiqhrvay. Prirnm v. Ic ing,  228. 

Evidence that a niotorist along cloniinant highway failed to  use due care 
to a7-oid collision with motorist on servient highway held sufficient. Ibid. 

Evi(1~nc.e held inwfficient to show negligence of driver of car enterinq in- 
tersection f r o ~ n  the right as  the prosiniate cause of collision a t  the intersec- 
tion. Cut I .  a. Lcc. 712. 

W 411. SuRciencj of Evidence of Segligcnce i n  Striking Pedestrians. 
Plaintiff's evidenre tenrlinq to zhow that  plaintiff was intosicated and was 

\valliing in a street near the edqe of the pavement, facing traffic, that  de- 
fendant's ear \ \as  apl~ronching from the opposite direction on the right side 
of the street :tt a lawful \peed, that  plnintiff saw the car but paid no atten- 
tion to it. and that tlie car strncli plaintiff and came to a n  immediate stop, 
together n it11 teqtin~ony c'f a nitnebs for ~llaintiff that  plaintiff   no red out in- 
to the 3trect jvit before the accidmt is lreld insufficient to be submitted to the 
jury on the iasue of defendant's negligence. Wonzble v. XcGilz;er!/, 418. 

3 41111. Suficiency of Evidence of Negligence i n  Striking Children. 

Plaintiff's evidence taltled to show that his intestate, a twenty-months-old 
child, \ \as  playing in the yard near defendant as  defendnnt was repairing 
his car, t!mt the cliiltl Tvas called into the house for his bath, that while 
his bath \rns being prepared the child niust hare gone outdoors, and that 
detendant. in bacliing liis car thereafter to test the brakes, ran over and 
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killed the  child. H e l d :  Nonsuit was proper in  the absence of any evidence 
tending to show that defendant saw the child after the child was called into 
the house. McATeill v.  Bullock, 416. 

§ 41t. Sufficiency of Evidence of Xegligence in  Emitting Smoke or  
Chemical F o g  on  Highway. 

Evidence held sufficient to be submitted to jury on question of operation 
of fogging machine without adequate warning signals. Moore z;. Pl~j~noutlr,  423. 

42h. Nonsuit fo r  Contributory Negligence i n  Turning. 
Plaintiff's allegations and evidence which are  sufficient to support the in- 

ferences that  plaintiff, a t  a time when the lights of motor vehicles were re- 
quired to be shining, gave the proper signal for a left turn, looked for and 
did m t  see the lights of any other vehicles which could be affected by his 
movement, and that  defendan~t, failing ]to give warning of his intention to 
pass, crashed into the left side of  plaintiff"^ vehicle as  i t  was making the 
turn, is  held sufficient to be submitted to the jury on the issue of negligence. 
McFalls v. Smith, 123. 

Evidence tending to s l~ow that  plaintiff, driving a f a r u  tractor, made a 
"U" (turn on the ltightway without giving signal and without ascertaining, 
during the last ninety feet of travel, whether a vehicle was approaching 
f m m  his rear, and was struck by a car driven by the femme defendant a s  
is was attempting to pass, is held to disclose contributory negligence bar- 
ring recovery a s  a matter of law, G.S. 20-149, notwifthstnnding plaintiff's 
evidence of defendant's failure to sound her horn before attempting to pass 
a s  required by G.S. 20-184. Tallent v. Talbevt, 149. 

43. Sufficiency of Evidence of Concurring Negligence. 
In this action by a passenger in a n  autornobile, injured in a collision be- 

tween the car in which she was riding, traveling along the dominant high- 
way, and a car entering the intersection from a servient highway, the evi- 
dence is held sufficient to  carly the case to the jury on the theory of concur- 
rent negligence of both defendants. Prinzrn z.. King, 228. 

Allegations to the effeot that the first defendant had left his car parked 
a t  nighttime without lights in the southbound lane of traffic in violation 
of statute, that  plaintiff, traveling south, when suddenly confronted with the 
parked car, applied his brakes and was struck from the rear by an auto- 
mobile driven by the other defendant in a negligent manner in violation of 
statute, disclose that  ithe collision was independently and proximately pro- 
duced by the negligence of the second defendant, and the demurrer ore telrus 
of the first defendant is sustained in the Supreme Court, the allegations of 
the complaint that the collisicm was due to ithe joint and concurrent acts of 
negligence of both defendants being a mere conclusion of law. Howxe v.  
YcCall, 250. 

I n  a n  action by a passenger on a truck to recover for personal injuries 
received in a collision, whether the negligenc3e of a municipalitp and its em- 
ployees in operating a fogging machine on the highway afiter sunset with- 
out sufficient warnings and signals, was insulated by the negligence of the 
driver of one of the vehicles involved in the collision in continuing to drive 
into the fog and in turning to his left side of the highway, thus causing the 
head-on collision, held a question for the jury on the basis of whether, upon 
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the faots then and there existing, the subsequent act of the driver and re- 
sulting injury conld have been reasonably foreseen. Noore v. Plymouth, 423. 

9 44. Sufficiency of Evidence of Contributory Negligence t o  Require Sub- 
mission of Issue t o  t h e  Jury. 

Evidence tending to show that  plaintib, traveling wes~t, approached an 
inte~section in the northern lane of a fonr-lane highway a t  a high and un- 
lnwful rate of speed, that  he saw a car, headed in the opposite direction, 
waiting to make a lef't turn into the intersectting road, that  the other car, 
nflter waiting for two olbher west-bound cars to clear the intersection, pro- 
ceeded to make a left turn and had cleared the inside west-bound lane and 
was struck by plaintiff's car in the nonth lane, is sufficient to require the 
submission of the issue of contributory negligence to the jury. Wilson v. 
Camp, 754. 

3 46. Insti2uctions i n  Automobile Accident Cases. 
Error in an instruction to the effect that a motorist would not be under 

affirmative duty to yield the right of way to a child if the place where the 
child was crossing or attemping to cross the street was not a recognized 
cimsswalk, held not cured by a subsequent charge ithat, notwithstanding the 
law with regard to right of way, the motorist would be under duty to 
esercise proper precaution upon observing any child to avoid injuring him, 
since such duty obtains not only in regard to a rhild whom the motorist saw, 
bnt also to a child whom the motorist could and should have seen in the 
esercise of due care. TVasllington v. Davis, 65. 

An instruction to the effect that a speed within the statutory maximum 
on the part  of a motorist traveling along a dominant highway ltoward an in- 
tersection with a servientt highway, would be lawful, is error, and such 
error is not cured by another portion of the charge which applies the com- 
mon law rule of the prudent man without reference (to the statute. Primm v. 
Iiitrg, 228. 

Where the evidence discloses that  a motorist traveling along the serrient 
highway. upon which stop signs had been erected, entered an intersection 
with a dominant highway, an instruction to the effect that where two ve- 
hicles approach an intersection a t  the same time, both of them observing 
the law, the motorist first in the intersection has the right of way notwith- 
standing that one of the highways is a dominant highway, is error. Ibid. 
h charge predicating plaintiff's right to recover in part  upon defendant's 

operation of his car a t  a reckless rate of speed must be held prejudicial to 
plaintiff when plaintiff relies exclusively on other grounds for recovery 
and  here is neither allegation nor evidence that defendant operated his 
car a t  a reckless rate of speed, since i t  is error to charge on a n  abstraot 
principle of law not supported by any view of the evidence. Andrezos v. 
Sprott, 729. 

I t  is ervor for the court to charge the jury conjunctively a s  to all the 
specific allegations of negligence upon which plaintiff relied in order to 
answer the issue of negligence in the affirmative, since such charge places 
the burden of proving all of the allegations of negligence as a proximate 
cause of the injury in order to obtain an affirmative answer to the issue, 
lvhereas proof of any one of then1 is sufficient for this purpose. The use 
of '*and" instead of "or" is prejudicial in such instance. Ibid. 



820 ANALYTICAL ISDES. [249 

AVI"M0BILES - COII tirr ltctl. 

The cl~iirgc in this c;we on the respective clnties of nio'iorisr~ a t  ilitersec- 
tioils. ~ r o s i ~ n : i t c  c:luat\ ant1 contributory negligelice, hcld free from error. 
Tl'ilsott L.. Cnrnp, 7.74. 

If the owner of an nntoiiiobile is ritling thereill ns a pnssenger and has 
the lrpal right to c40ntrol the o1)er:~:ion of the vellicle by the tlriver, the 
negligwce of the tlriver will ltt. iinputetl Co the .c:\rner-pnsseiiger, nnd i t  is 
inillinterin1 wl~ether the sight to cw?itrol is rsercisctl or n ~ r ~ .  Further, t!ie 
right: to esercise sncli colitrol iucty be infcrrcd froin the far ;  of the owner's 
prcaelrce iu the car. Tclc L*. Rr!?11tcls. 1. 

4 .  Inst~~uc(ioris in Pro~ri~i~tdons I'ildw G.S. 20-135). 
11: l~ros:u.~~tioiis n:~dcr G .  S.  %blXS :ind Cr. >4. 20-1.4!), i,t is ei.!.,.r f i : y  the eonst. 

in th? f ; ~ e  of (1;~fentlanl-s' plei~s of 11ot guilty. to nssi?nie in i:?r cl~nrge that i t  
had been est;:blished that o ~ i e  of the dcfe:idnnts was opera~ing the motor 
vehicle a t  the time in question. N, v. S~cwirr,qcr~r, 38. 

4. TP~EI);:SS i~xid Injuries to  l2crsons or Property on t h e  Ground. 
The flying of' n plnne over the land os ptr~id of nnotlicr does nor consritnte 

n trespnss ulilt\>.2: tlic flight is a t  s11c1i low nltitl~de as  to interfere with the 
then esistiiig usp to 1~i1ic.11 the lnntl or water, or the spare over tlic lnncl 
or cxter. is pl?t by t l i ~  o~vner, or 1111less SO coild~icted as ,TO 1 ) ~  injurious to 
the health autl 11np;:inc-ss, or iiuiuiuently dangerons to 1>e1ww or property 
below. 11.all I.. l'r~o,vrlott. 745. 

T l ~ c  bnrtlen of 1)roof is npon tlie party nswrting a ~ i ~ l a t i o ~ i  of U.S. 66-13, 
:ind evitlence 1ni3rely that tlit. plant. eng:.ngetl in crop spmyiiig operations seen 
flying over tlie lnnd of 1)laintiff' a t  an a1tit.11de of 100 feet or more, n i ~ ~ h o u t  
evitlence that sneh flight tlistnrbctl any pel-son on tlie groiu~(l nr was i111- 
uinently dnngtwons to persons or propert.y, is insufficient to !~!filic out a 
cause of action for trespass. Ibid. 

Evidence 1ielA insufficient to sl101v that  plaintiK's fish died as wsult of 
nny negligence in operation of crop syrnyiiig plnne. Ibid. 

RAILMENT. 

5 3. Liabilities of Uailce to Bailor. 
Evidence tentling to sliow that cleceased, over a period of years, was ger- 

mitted to deposit and witl~draw monies from plaintiff's safe, receiving re- 
ceipts therefor, that  upon wilhdra~vals, the receipt corresponding to the 
sum withdrawn was removed and stnck on a filing wire, that  the sum re- 
maining after snbtmcting the to4al of the lwrforated receipts from tlie total 
receipts, mas paid to the administrator of deceased, that such sun1 was sub- 
stan~tially the same ns show11 to be due by a n  account book, liept by plain- 
tib's son in tlie course of the t,mnsactious, with other corroborative eri- 
dence, is lrclrl snfficient to support the referee's finding that nothing was clcle 
froill pinintiff to the estrite. Brudsher v. J fo~tou ,  236. 
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BETTERMENTS. 

1 Katurcl and 1:cquisitcs of Claim for Bcttcnncnts. 
A parts  clainlinq t~et!er~!ients ):as the bnrden of establiuliiix illat he n ~ a d e  

penuanent i n ~ ~ ) r o ~ e n ~ ~ l l t s  011 the land untler bmza fidc belief of good title and 
11i1ti reasanable groniltls f o r  snch belief. Pnmlico C'out t t!~ L'. Duris, 648. 

Evidence t11:~t :he li111,l in qucsiion was farm land n-11icl1 liail been aban- 
doned and lint1 hecoine a piece of wnste-land, and that  clni~nanr. by ditching, 
clenring, hniltling rntlils nntl si~nilnr worli, nintle it again s1~wel)tible of profit- 
able cul t i~at ion,  is suliicicnt t o  s11,iw "lwrninnent i n ~ p r ~ ~ ~ e n i e n t ~ "  n-itliin tl;e 
ltnrvien'of G .  S. 1-340. Ibitl. 

3 2. Proceedings to  Enforce Claim. 
Eritlence that clsiin:~nt went into possession of an nb:~ndoii~,t! f a r n ~ .  I\-liicl: 

list1 been pennitterl to h e c ~ n c  n.;iste-land, under contrsaet vtith the cocntr 
t o  cclnrey to 11iln. t l l ~  connty l i a~ inf i  pnrclinsed a t  n tnx foreclosure sale. that 
clniinant esl)ei~rled n large snnl of nionej- in ~naliing pern!;!ne:ir improl-c- 
nlents over ;I period of three yeilrs. ~ a i t l  part of the 1)urcime ~no:~ey, and 
That tlnring the course of !!ic.an inil~roverncnis no one ~ n n d e  ;in :!dl-erse clain~,  
is snficient to be s ~ i b ~ ~ l i t ~ t e d  to tlie jizr3- on the q~iwtion 11-llcither the ini- 
l~rovenients yere  111:liie nli~ler n ~ O I I ( L  fi(7c belief of good title o r  r i - l~r  ther~ to .  
IJat~l.lico Cozr~tt!~ v. Ducia. GAS. 

Evident;. that clniii~n~:~t went iil'to possession under n i-untract by the 
county to c~in~e:- :~l;tl t l ~ n t  the ccllunty had yurcl~asetl tlie lnntl nr n rns fore- 
closure sale, r o n s t i t l ~ t ~ s  c1ai1n:lnt in effect a ~nrcl inser  nr n judicial sale, 
and is sufficient el-idelice tlixt Ilc. lind rensona'ule gromicls to be!ieve he lint1 
good title or right tlieret,~ to suyyurt his claim for betterlneiit. Ibid. 

BILLS AXD NOTES. 

§ 18. Prcsulnptions and BII I~~CIIS  of Proof. 
The bnrden is on the nialters to slio~v nlieged want of cr~n~itleration for 

their note. Po,,!! z.. Dorrb, 322. 

BOUNDARIES. 

3 1. General Rules. 
The fact that tht tlescrilltiuns in deeds foiming the ci:ni!i 1.f title a re  

not identical ie not ninterinl if the tliffering language n~ily in fact fit the 
same body of lnncl. and if i t  is apparent froin a n  e r n n i i n ~ l t i ~ ~ n  ot' the cle- 
scril)tions in the s ~ v e ~ i ~ l  rlceds tliat the respective grantors intenclecl to con- 
vey the identical lnntl. effect ~vi l l  be given to that intent. Pl<ipl)e). c. Yow, 49. 

$ 2. Courses and Distances mil Calls to  Sa tura l  JIonulncnts. 
While course. distance and c:llls to fised monuments will be hnrnioniz~l  

if possible, if this cannot be done, n call to a natural lllonumcnt will con- 
trol course or d i s tanc~ .  Ibid. 

An establishecl. line of nnoi l~rr  tract is sudi  a monument as  cont~,ols course 
and distance. Ibrtl. 
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§ 3. Reversing Calls. 
Ordinarily, the boundaries of a paircel of land should be determined by 

following the directions given in the deed in sequence, and a call may be 
reversed only to establish the location of a corner which cannot otherwise 
be located. Batsoti v. RclI, 518. 

5 5. Junior  and Senior Deeds. 
Where the beginning poin~t in the description of one deed calls for the 

corner of the adjacent tract, such deed is a junior deed for the purpose of 
ascertaining the beginning corner, notwithstanding that the deeds to the 
respeotive tracts were executed a t  the same time, and the corner must be 
established, if possible, fro111 the description contained in the deed to the 
adjacenit tmct, and ~ u a y  not be established by the calls in the junior deed, 
there being no question of adverse possession under color of )title. C o f f e g  v. 
W e e r ,  2.56. 

I t  is not competent to use a junior deed from the common grantor for 
the purpose of locating the boundaries of the senior deed. Cairdill e. VcNeiZl, 
356. 

§ 7. Snture  and Essentials of F'rocessioi~ing Proceeding; Xonsoit and  
Directed Verdict. 

Where, in an actiun to establish a dividing line between the respective 
tracts of the parties. plaintiffs offer no competent evidence tending to sup- 
port the boundary as  contended by them, the court properly gives the jury 
peremptory in>triictionc: to fiud lthe boundary in accordance with defendanlts' 
contentions when supported by competent evidence. Coffeu v. Grecr, 256. 

9 8. Processioning Proceeding; Questions of Law and of Fact. 
What a re  the boundarirs of the tract of land is a matter of law t o  be de- 

termined by the eowt  fro111 the description set out in the conveyance; where 
those boundaries are  11mted on the ground is a factual question for the jury. 
Batam? c. Bell, 5lP. 

5 9. Sufficiency of Description and Admissibility of Evidence Aliunde. 
.I description in ;I deed to part of a tract of land which gives certain cor- 

ners and lines and then directs "then east a sufficient distance to divide" the 
land equally, thence sonth to a mad and thence along definite lines es the 
beginning, so a< to include one half the tract, i s  held to require the division 
of the land by area rather than by value and is a sufficient description if 
the dividing line ciln be established by nl~thematicnl computatim, and the 
exclusion of testimony of the court wrveyor that he had ascertained the 
dividing line by c~omputatittn and the running of the remaining calls in the 
description, was error. Cnrtc7ill e. J f c S e i l ,  3%. 

Evidence tending to establish line of adjacent grant as naltural monumeut 
h sufficient predicate for location of boundary by jury. Batson. v. Rell, 718. 

5 11. Declarations Against Interest. 
.I sketch as  to the timber conveyed by defendant's predecessor in title 

would not be competent as  an admission against interest as  to the boundaries 
of the land o1vned by such predecessor in fee even if the ancestor saw and 
approved the slietch and even though plaintiff establishes the identity of 
the description in the timber deed and the description set out in the anewer, 
since the fact that a person conveys the timber on a designabed tract, with- 
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out mare, is no evidence that the land therein described is all the land owned 
by him. A fol-tiovari, a copy of the original sketch made by the draftsman 
after the death of the ancestor and the destruction of tlie original by fire, 
is incompetent. S l ~ d g e  2;. Mille?', 447. 

BROKERS. 

5 2. Revocation and Ternlination of Brokerage Contract. 
An exclusive listing with a broker which stipulates that it  should be in 

force for a period of three months and thereafter until rwoked by the giv- 
ing of notice, and stipulates further that if within three days after "this 
listing expires" the broker should furnish a list of the yrovpects actually 
shown the property, rendors would pay full commission if any of the pros- 
pects purchased the property nitllin ninety days after expiration of the 
agreement, is not t~mbiguous and requires affirmatire action on the part  
of vendors in order to effect its cancellation unless such requirement is 
waived by the broker. Bonn c. Sttnzmci-s, 357. 

Whether a broker by conduct o r  otherwise waives the contrac~tual notice 
of the termination of the brokerage contract is ordinarily for the jury. Ibid. 

§ 3. Powers and Authority of Broker. 
The owner of land may sell same through an agent. and cnch autllorizeil 

agent may sign a contract to sell and convey in his own IlHllle or in lthe name 
of his pricipal or principals, arid the authorbty of the agent to sell may 
be showu alitinde or by parol. Lewis 0. Allred, 4SG. 

5 6. Right  t o  Commissions. 
Where a broker, within the time limited in the contract, obtains a purchas- 

er ready, able and willing to  purchase on the t e r m  prescribed by vendors, 
tlie broker is entitled to his commission, notwithstanding vendors volun- 
tarily fail to cou~ply with their agreement to sell. B ~ I I I I  v. Pumrnera, 367. 

BURGLARY. 

5 4. Sufficiency of Evidence and Konsuit. 
,Eridence in this case held sufficient to be submitted to the jury on the 

charge of burglary in the first degree, and there was no evidence that the 
offense w:~s burglary in the second degree. S. v. Smith, 6.53. 

5 6. Verdict and Instructions a s  t o  Possiblc Verdicts. 
G.S. 13-171, requiring the court in a prosecution for burgla- in the first 

clegnee to submit the question of defendant's guilt of burglary in the second 
degree, notwithstanding tlie absence of any eridence of defendant's guilt of 
sucll degree of the crime, was repealed bj- Chapter 100, Session Laws of 1053. 
S. v .  Smith, 633. 

5 2. F o r  Fraud  o r  Mistake Induced by Fraud.  

Allegations to the effect that  an official of a housing authority which man- 
aged property untkr lease to the Federal Government had knowledge of 
proposed legislation w11ich would materially affect the value of the property 
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(Federal Housing AcL of 1030) and with such knowledge obtained a n  option 
from the owner\ ot the fee, without disclosing the fact of the pendency of 
sucli legislalion, i s  Itt ltl insufficient to state a cause of action to set aside 
the option and d?eAs pnrbnant thereto on the ground of fraud in the ab- 
sence of allegations sutticieilt to s!iow any fiduciary relationship esisting be- 
tween the parties or any action by the purchaser diverting sendors from 
lnnliillg full inquiry, or that vendors made any inquiry of the purchaser and 
that he denied the facts or remained silent in r e g a ~ d  thereto in the face of 
such inquiry. H n u  el l  T. Po?ce11, 244. 

While frilnd is prewnied in dealings between a fiduciary and the person 
to whonl lie s ta~ ids  in such relationship, in oader for such presumption to 
obtain and be sntficient to take the case to *he jury, it  is first  required that  
there be suficieilt evidence to support a finding that such fiduciary relation- 
ship esisted. K i y y s  z'. T r u s t  CO., 4&7. 

In  this action to set aside the revocation of an agreement by employees 
to purchase the stock of a coqmration, the evidence ie he ld  insufficient to 
be subnlitted to tlie jury on the issue of fraud or duress, the evidence fail- 
ing to show want of adequate consideration o r  that  the employees beginning 
the revocation agreeinent mere not given opportunity to read and under- 
stand the instrument. Ibid. 

§ 7. Part ies  Who May Institute Action. 
Heirs eannot attack tlie deed of an ancestor escept for fraud or undue 

infinence in s e c ~ ~ r i n g  the esecution thereof. C o r b e t t  v. C o r b e t t ,  585. 

CARRIERS. 

8 8. Stnte I ~ i c e n s r  nnd Praarliise. 

TVhere the owner of trucks leases them to another corporation under a n  
agreement requiring lessor to carry insurance and maintain the vehicles and 
giving lessee control over the operation of the trucks with right to use same 
esclmively for tlie transl~ortation and cleli~ery of lessee's goods, the lessor 
is not a contract carrier within the m&~ning of G.S. 20-38 ( r )  (1) and G.S. 
30-85 ( t ) ,  since the l e ~ o r  merely ieaaes its vehicles and is not a carrier of 
any ltind, aiid lessee is solely a private carrier, and therefore lessor is not 
liable for adtlitional nshessnient a t  the "for hire'' rates under the statute. 
F u ~ a ~ i c c ,  C o v p .  c. Sclrcitlt, 334. 

§ 5. Hates and  Tarill's. 

In a 1)roceetling to recover excessive freight charges collected because of 
a n  error in the tariff dista1ic.e table filed with the Utilities Commission, the 
charges being in eonfoi-niity with the tariff schedule for a greater distance 
than the correct distnnce b't\veen tile terinini, evidence offered by the car- 
riers as  to mhet.lier the higher rate \\-as fair and fieasonable for the shorter 
distance is properly csc . l~~dtd ,  since the carriers should not be penmitted 
to change the rate by reason of .n nlistnlie in their tariff distance table, and 
petitioners are  entitled to recover that part of the escese charged wliich is 
not barred by the statute of limitations. U t i l i t i e s  Corn. v. R. R., 477. 
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CEMETERIES. 

!j 1. Control and Regulation. 
A municipal corporatioii has no power to provide by ordinance that  a fee 

be clla~ged for the setting of a niarlcer a t  n grave in the n~unicilml cemetery 
when stzch marker is not purchased from nor set by the municipality, and 
no part of the charge for such setting is to be used in the perpetual care 
fund of the cemetery, and such charge is not a n  inspection fee. S. v. AfcG~azo, 
205. 

COMPROMISE AND SETTLEMENT. 

Comproinise judgment with one party to transaction cannot bar action 
against another party. Ucr ro-  v. Hill iavd,  725. 

Where the erideiice discloses that the corporate plaintiff and the driver 
of its tractor-trailer hail paid to the adniinistrator of the passenger-owner 
of a car, killed in  a collision with the tractor-t~ailer.  n suln of nioney in frill 
settlenlent of any and all actions or causes of action arising out of the ac- 
cident, the evicl~nce justifies nonsuit in the corporation's subsequent action 
against the adiiiinistrator of the on-ncr-passenger to recover dninages sus- 
tained by the tractor-trniler i11 the collision, there being no evidence to sus- 
tain the allegations of th? corpoiyate plaintiff in its reply that  the se t t l eme~t  
was obtained by an insurance adjuster without the lriiowledpe or consent and 
in direct contiict with tlie instructions of the coq>oration. Caii~lo~z v. Parker, 
279. 

Coinpromise and settleinent is an afiriiietive defense wl-hicli ordinarily must 
be pleaded. Iioo~rcc z.. Motor Lines,  390. 

Plaintiff eiiil~loyee c~mtended tliat i t  was agreed that his salary should 
not be reducetl but tliat tlie ainount paid him monthly s1,ould be reduced 
and the allionlit of tile retiur'.ion shonld accrue and be paid l i iu  in a lump 
suin a t  a later tiiiie. 1)efendant ei~iployer contended tliat the employee's sal- 
ary was iiierely :wluctd by the said sum without further agreement, and in- 
troJnced salary clieclrc; endorsed and cashed by tlie employee stating that 
they were in full settleinent of all amounts of eT7ery natnre due the payee 
on the date s1)ecitied. H t l d :  The acceptaiice of the checks would not pre- 
clude tlie ciiiployee froni clainiinq the accrued sa1::ry nnlrfr the checks 
mere accepted ill settlrineiut of a disputed wcount, and a]; instrnctioii to this 
effect is nithont error. Ibid. 

CONSPIRACY. 

§ 7. Imstrllctiolls. 
Where tlie intlictinent charges tlie defendants nailled and "other person 

or persons to ill? Stnte unlinomli," wit11 conspiracy to coininit a criniinal 
act, an instruc:ioii requiring the jury to find that a t  least two of the de- 
fendants nanietl conspired toqethcr in order to conriet any of them. cannot 
be held for error, tlie i!~struction bcillg favorable to defendants on this 
point. S. 2'. Cnldrc.cl1, 56. 

CONSTITUTIONAL LAW. 

§ 1. Supremacy of Federal Constitution and Statutes. 
The Railroad Labor Act under the Commerce Clause coiitrols the State 

"Right to Worlc" Act. Allen v. R. R., 429. 
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6. Legislative Powers in  General. 
Outside the power gl*anted to the Fedenal Government, the power of the 

Legislature of North Carolina to enaot statutes is wibhout limit, except as  
restrained by the Constitution of North Carolina. Milk Comrn. v. Galloway, 
658. 

5 7. Delegation of Power by General Assembly. 
The General Assenlbly may not delegate its authority to legislate. Hart- 

sell v. Tl~ennoid Co., 327. 
The statute conferring upon the K. C .  Milk Commission power to fix 

prices in respect to milk and its produds in intrastate business, prescribes 
the standards for the guidance of the Commission, leaving to the Commis- 
sion only its proper administrat i~e function, and !therefore the Act is a 
constitutional delegation of power, G.S. 106-266.8 ( j ) ,  with further pro- 
tection against abuse of such power by provision for appeal and a hearing 
de novo in the Superior Court. Milk Conzn?. c. Grrllo~ctrll, 638. 

While the General Assembly may delegate power to find facts or de- 
termine the existence or  nonexistence of a factual aituation on which the 
operation of a law iq made to depend or (an agency of government is  to cunie 
into existence, the General Assembly may not delegate to a n  agency authori- 
ty to apply or withhold the application of the law in its absolute or un- 
guided discretion. H a w e l l  u. Scheidt, 699. 

'Statute delegating authority to Department of Motor T'ehicles to revoke 
license of habitual offenders held unconstitntional. Ibid. 

8. Legislative Control Over Municipal Corporations. 
The Legislature has cnmplete authority t o  create, control and dissolve 

cities, towns and other public corporations or otlher go\-ernmental agencies. 
Sanitarfl District c.  Letfoir, 96. 

§ 10. Judicial Powers-Determinat,ion of Constitutionality of Statute. 

Doubt as  to the constitutionalhtp of a statute authorizing the imposi,tion 
of a tax, appro~ei l  by the ~ o t e r s ,  must be reso l~ed  in favol* of the constitu- 
tionality of the statute and ltax. Tlromasson v. Smith, 84. 

The presumption is in favor of the constitutionality of an act of the Gen- 
eral Assembly, nnd a statute will not be declared i n ~ a l i d  unless its uncon- 
stitutionality be determined beyond reasonable doubt. Assurance 00. v. 
Gold, 461, Milk C o m n ~ .  v. Galloway, 63.8. 

The enactment of law is the function of the General Assembly, and the 
courts must construe a statute a s  written. 8. v. Welborn, 268, Hartsell v. 
Tko'moid Po., 627. Fisher v. Motor Co., 617. 

8 17. P e ~ s o n a l  and Civil Rights i n  General, 

The faot that a small pontion of union dues may be used for political 
purposes contrary to the views of a nonoperating employee forced to join 
a railroad union does not violate his personal freedom. Allen v. R. R., 492. 

§ 18. Right of Free Press, Speech and Assembly. 
The right of free assemblage and the  right t~o bear arms does not sanction 

an assembly by a secret society for the unlawful purpose of intimidating or  
coercing the populace or any segment thereof and thus usurp the functions 
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OONSTITUTIONAL LAW - Continued. 

of the law enforcement officers of the community or the courts of the State. 
S. v. Cole, 733. 

. Equal  Protection, Application and  Enforcement of Laws and Dis- 
crimination. 

The t a s  iniposed by the Firemen's Pension Fund Act held unconstitu- 
tional in that  the act discrinlinates in the imlwsition of the rns. Isnrcrcc~ccc 
Co. v. Gold, 461. 

Order d Milk Con~n~ission in fixing unifor~n mtes f w  trnnslmtation of 
milk fronl producers to a processor, regardless of the routes of the milk 
truck, does not deprive producer of equal protection and application of 
lan7s even though his individual rate is increased, d11lt Con~m. I-. Gallozral/, 
658. 

5 24. What  Constitutes Due Process of Law. 
Levy of tax within municipality to pay for estemion of water and sewer 

facilities in an area to be annexed a t  a fised future date does not deprive 
city taspayers of property without due process of law. Tlrotnartso)? v. Smith, 
s4. 

An order of the S. C. Milk Cominission prescribing a iiniform hauling 
charge equal upon all producers delivering inilk to a certain diqtributor, 
regardless of the distance or route, is not arbitrary nor discriminatory and 
is relevant to the legislative purpose of the Milk Con~niis*inn 4ct,  and such 
regulation, replacing a systenl of charges varying in accordance with the 
nontes of the milk truclcs, does not deny a ~ncducer  the equal protection of 
the laws or degrive hi111 of property without due process of law, even 
t h o ~ ~ h  he is subjeclt under the regulation to a higher charqe than he was 
under the old systenl. .Ifilk Comm. 1.. Gallorcall. 6.58. 

m'hile public policy tlen~ands that every person have his day in court to 
assert his on11 rights or defend against their infringen~ent. public policy 
equally requires that there be an end to litigation when cou~plainant has 
esercised his right and a court of competent jurisdiction has ascertained 
that  the asserted invasion has not occurred. Croaland-Crtllcrr Co. D. Cro~lafld, 
167. 

The Constitutionality of a statute of this State authorizing sewice of pro- 
cess on foreign coll~orations involves a question of due procesq of law, Four- 
teenth An~endment to the United States Constitution, to be detenmined in 
accordance with the decisions of the Supreme Court of the I'nited States. 
Shepard c. Mfg. Co., 454. 

The fact that n portion of the dues of a railroad union may be u s d  for 
political purposes contrary to the views of a nonoperating employee forced 
to join the union does not deltrive him of 1)roI)erty vithoot due lwocesi of 
law. Allcn c. R. R., 492. 

5 26. Full Fai th  and Credit t o  Foreign Judgments. 
The full faith and credit clause of the F e d e ~ a l  Constitution. Art. IV, sec. 

1, does not require the courts of this State to treat as  final and conclusive 
an order of a sister state which is interlocutory in natu~re and can be mocli- 
fied by the foreign court rendering the decree. Clecland T. Clccland, 16. 

5 29. Right  t o  Trial by Jury. 
Trial is by a jury of six in a mnnicipal recorder's c o u ~ t  under G.S. 7-204, 



AXALYTIC.4L INDEX. 

with right to trial by a comnlon law jury on appeal to Sjuperior Court. Roe- 
btrck v .  Scrc H e ~ w ,  41. 

8 31. Right of Confrontation and to Time and  Opportunity to Prepare 
Defense. 

Due 1)rocc.c of lnw implies the right and opportunity to be heard and to 
prepare for the henring. A ' ,  v. 1irlrcclo~, 187. 

Where t l i l ~ ~  defentlxnts a r e  jointly indicted for a n  offense, they a r e  en- 
titled to coufer together as  to their joint defense to the joint charge, and 
each is entitletl to lrnow what facts nnd csircumstnnces the others can con- 
tribnfe to the defense, and the denial of opportunity to esercise such right 
is a denial of their constitntionwl right to prepare for the hearing. Ibid. 

CONTEMPT O F  COURT. 

5 3. Civil Contenlpt-Refusal t o  Obey Lawful Court Order. 
9 brench of c~mtrnct. even tl~ough it  be emboclied in a consent jurlgment, 

is not l>unisllnt,le for contempt uncler G.S. 23. I,! r e  1ViU of Smitlr, 563. 

CONTRACTS.  

gj 3. For111 and Requisites. 
Whether -he .;tip~ilntions upon a page a1)peariug after the page coatain- 

in: the .igniltnrrs of the parties is a par t  of the contract depends upon the 
intention of the pi~rties. and is ordinarily n qucqtion of fact to be decicled 
by the jury T/~ t / i . l i / / t ( /  Co. v. Dewless, 346. 

5 12. Const~wction and Operation of Contracts in  General. 
When cornpeten: parties colxtract a t  a r m  length upon a lawful subject, 

the courts n ~ u s t  constrne the agreement nq written by the parties. Sllits v .  
Ins.  GO.. 383. 
d party will not be relieved from its contmctunl obligaltions in the ab- 

sence of niisrnlte, duress, illegality or fraud. Hartsell v. Thcmoid Co., 527. 
Where the ohligations of the parties to :l contract a re  expressed in clear 

and unxmbicnons lanqnage, they are  determinable as  questions of law, but 
n-hen the matter relates to defects and onlissions on the part  of plaintiff 
in furnishing the materials specified by the contract, and there is conflicting 
rridence as  to whether the materials furnished actually met the spwifimtions, 
the question i. properly submitted to the jury. Lumber Go. u. Construction 
Co.. 680. 

In plaintift"~ action to recover the balsluce of the contract price for ma- 
terials fnruished, where the contract is clear that  plaintiff, as  a matter of 
law, ~xns not required to furnish certain items under the t e r n s  of the agree- 
ment, defendant cannot be prejudiced by the submission of issues relating 
thereto and the finding by the juny thereon in favor of plaint*. Ibid.  

Conduct of the parties giving practical interpretation of their agreement 
will be conritlered by the cou& when mild Up011 to construe the contract. 
Z b i d .  

8 25. Actions on Contracts-Pleadings, Issues and  Burden of Proof. 
In this action by a s~ibcontractor against the main contractor to recover 
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the balance due on contract for materials, defendan't set up as a countpr- 
claim six itelm based on omissions and defects in the materials furnishc.rl 
by plaintiff. Hcld: Regardless of the form of the issues the burden was upon 
clefend~ant to prore the i t en~s  constituting his c+oun~terclaim, and therefore 
the refusal of ilie court to submit the siuyle issue ten~dered by defendant 
as  to the ali~ornlt due 011 the vouli~tercl:?ilu, and the sitbrnissiou of separate 
i s s u ~ s  a s  ttr tlle amount due plaintiff on the contrnct nn'd the amounts due 
defen(l:~nt on rnch of the itenis coml~rising tlie counterclilim.  ill not be 
held for e r x r .  Liiillbct Co. 1;. Co~isti~rtction Co., GSO. 

a 29. Dnnxtges. 
I n  i111 a(-iion to recorer the mipaid portion of the contnact price for ma- 

terials f~unished.  the defendant. 1111der his denial of plaintiff's alleged per- 
forinance. III~I!. slio~v. in (;inii~li~tion of 1)lnil:tift"s recovery, the reasonable 
cost of ~iipplyiirfi uii~issious, if an::, and of rr~netlying defects, )if ally : nnd, if 
snch ws!s c.sceed the unpnitl portion of the coi~tract price, the defendant 
ni:~j-, 1)y cc~~~:rrt~rc.lnini, recorer the ainonnt of snch excess. Lunlbci Co. v. 
Co;~stt~urtio~l L'o,. GSO. 

TVllerc. :li:s rvitlence is r;uscrl)t;b:e t ) t l l ~  c:~ns~trnction that ~~lialntiff, in 
fnl'nishin: z7a;lzetl s;!sl~. was no: nntlrr cr)ntiacatnal tlnty to plilit same for tlie 
protec~rio!l 01' T!IP 1)iltty. tl::tt the sasli \\-;IS rejected by the architect be- 
cauw the irl:ri:. 1;:1d dried out anti t ~ r : ~ ~ l i t ~ l  becnnse of want of protectire 
paint, b ~ i  tliat rh? clcfrc: n.as the rtxsnlt of defendant contractor's failure 
to paint an(l V ; I T - P ~  111) the putty witliin a reusonable time after the glazed 
sas11 W:IS r spos~~i l  to the elenients. t h ~  question of \rhr!li~er the putty cracked 
11ri.nnse of fci:il!- ilinterials or n.t~ilin~ansllip prtrvitled by pltiintiff or befansc 
of ~lefendni!:'s ne:!rct. is for tlw dererininatior~ of tlie jury. Ibirl.  

CORPORATIONS. 

1 .  Liability of Officrrs fo r  11Lisn1anagcment. 

A purih;~: i~.r  of stwli in a corpo~~;rtion cannot coniplain of alleged mis- 
nl:rnagenlcilt c~f the corlioration occnrring prior to his purchase. P n ~ - l i  Ter- 
i ~ r w  2'. Ilrriyc'. XIS. 

3 3%. Liability of Oficcrs and Dirrc*tors for  Corporate Debts. 

Whrre rlir rritlence discloses that the plaintiff sold goods to an individual 
on sl~cli i~idir i t i i~i~l 's  credit alone, and refused to es8tend credit to the corporn- 
tion in I\-liicli 111e indiridnai was a n  ofliver, plaintiff mny not contend that 
because tlie pnrlrortcvl corporation n'iis uonexistent a t  the t,ime, the officers 
ant1 direcstoi.s thereof were persoi~ally liable, since such principle obtains 
in llroprr int;tnces only when the stocl;holders, officers and dirtytors con- 
t ini~e to obtain credit for ant1 on behalf of a purported but nonexistent 
corporation. SII~)I!!/ Co. c. Kc~troltls, 612. 

3 18. Purchase of Own Stock by Coq)oration. 
I'urcliawis of ill1 the stock of a corl)or:ltion may 11 ) t  ~wn~l ) la i~ i  that prior 

to their purchase the former stockholders and directors had the eorporn- 
tiou repurchav some of its stock, and therefore they cannot maintain a 
snit therefor in the name of corptrratioll. P~j.1; l ' o l m e  v. L(icl:c/c, 308. 
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25. Actions by Corporation. 
Allegations in the complaint to the effect that p1aint;iff corporation's chart- 

e r  was temporarily suspended less than a year prior to the institution of 
the action, do not disclose that the corporation did not have legal capacity 
to institute the action. Mica Industries v. Penland, 602. 

26. Liability of Corporation for  Torts. 
IGvidence that defendant corporation's agent obtained the signatures of 

plaintiff's emg10,rees to invoices for products delivered and, by the use of 
carbons, to additional invoices, which the agent later filled in, and obtained 
payment for both the genuine and spurious invoices, is sufficient predicate 
for liability of defendant corporation under the general rule that the prin- 
cipal is liable for the fraud of its agent comniitted while acting within his 
authority. Thrower v. Dair l~  Products, 109. 

COURTS. 

§ 3. Original Jurisdiction of Superior Courts in General. 
The Superior Court, in its general equitable jurisdictioil has inherent 

power over property in custodia leyis and may order the sale of such property 
when necessary for the proper protection of the interests involved. Lantbetlt 
v.  Lambctk, 315. 

§ 8. Appeals from Justice of the  Peace. 
Where appeal trom a judgment of a justice of the peace is not filed in 

the Superior Court within ten days as  required by G.S. 7-181, but is filed 
during the term a t  which the appeal would have stood regularly for trial 
had the record been timely filed, appellee's motion a t  the nest  succeeding 
tern] to disnliss the apgml presents, in like manner as  a petition for 
rwordari, the question of fact whether the failure of the justice of the 
pence to comply with the statute was caused by defentlanr's default, and 
when there is no evidence or  finding in regard therto, judgment denying the 
 notion is not supported by the record, aud the cause iuust be remanded. 
Frcemalr 6. Bennett, 180. 

§ 9. Jurisdiction of Superior Court af ter  Orders o r  Judgments of 
Another Superior Court Judge. 

Where the court, upon findings of fact and conclusions of law, continues 
n teinporary restraining order to the hearing on the merits, such findings 
and conclusions a re  not reviewable by another Superior Court judge upon 
motion to dissolve the temporary order prior to the final hearing. Topping 
v. Hoard of Edwatiou, 291. 

§ 11. Establisliment of Courts Inferior to  Superior Court. 
The County Recorder's Coui't of l'nn~lico Count is a clulg constituted 

court. S. v. Mercer, 371. 

1 Conflict of Laws Between State  and Federal Courts. 
A municipality, in managing a housing project under contract with the 

Federal Government, is not an "employee of the gorernment" within the 
meaning of USCA Title 28, lCW6(b), nnd therefore in an action to recover 
for injuries sustained as  a result of the negligence of a municipal employee 
in the clischarge of its duty in the management of such project. nonsuit on 
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the ground that  the municipality was a n  agent of the United States under 
the terms of the contract and that the action was in the exclusive jurisdic- 
ion of the Federal court, is properly denied. Carter v. Greensboro, 328. 

Decision of the Supreme Couat of the United Staltes construing the Union 
Shop Amendment to the Railway Labor Act (46 USCA see. 152, Eleventh) 
controls, and a union shop agreement authorized by the Union Shop Amend- 
ment is valid in instances governed by the Federal Act, notwithstanding 
that  otherwise it ~ w u l d  be void under our "Right to Work." Allcn v. R. R., 
492. 

CRIMINAL LAW. 

§ 1. Nature and Elements of Crimes in General. 
Sotwithstanding the broad proTisions of G.S. 14-4, the violation of a 

munioipal ordinance cannot be a criminal offeme if the ordinance is invalid. 
5, v. McGraw, 20.5. 

% 7. Entrapment. 
While each case must be decided on its own facts, if a police officer or 

his agent, for the purpose of prosecution, procures, induces or incites one 
tu commit a crime he otherwise would not commit except for the persuasion, 
encoumgement, inducement and importnnitr of the officer o r  agent, the 
plea of entrapment is g o d ;  if the officer or agent does nothing more than 
afford to the person charged an opportunity to commit the offense, such is 
not entmpment. S. v. Cnldzcrll,  56. 

Where the agent of the police testifies that the idea of committing the 
unlawful act originated with defendants and that they freely accepted his 
assistance. with e~ idence  for defendants in conflict therewith, the issue 
of entrapment is for the jury, ancl its verdict is conclusive thereon. Ibid. 

§ 9. Aiders and Abettors. 
Evidence held snfticient to be submitted to the jury as  to defendant's guilt 

a s  aider ancl abettor. S. v. Troufman, 395. 

§ 16. Jurisdiction-Courts Inferior to Superior Court. 
Where a statute declares that criminal offenses below the grade of felony 

committed within the corporate limits of a municipality or within five 
miles thereof a re  petty misdenleanors within the jurisdiction of the munici- 
1x11 recorder's cwnrt, G.S. 7-1W (1) and ( 3 ) .  the State Constitution, Article 
I, Section 13, authorizes the legislature to provide means of trial other than 
by common law jury. Roebuck v. New Bent, 41. 

Statutory provisions for a jury of twelve, applicable solely to civil actions 
in a municipal recorder's court, G.S. 7-250, G.S. 7-232, cannot be invoked by 
a defendant in a criminal prosecution in such court as  the basis for demand 
for a jury of twelve in the face of statutes establishing a jury of s i s  in 
criminal prosecution in such court. Ibid. 

The Recorder's Court of Pamlico County has jurisdiction to try a de- 
fendant on a charge of operating a motor vehicle on a public higmay while 
defendant's license was revoked, and when the judge of that court testifies 
that he held a session of court on a Friday, such court is a court of compe- 
tent jurisdiction to try the defendant for such offense on such day. S. v. 
Mercer, 371. 
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8 26. Plea  of Former J e o p a ~ d y .  
.4 plea of former jeopardy cannot be predicated upon the fact that the 

grand jury had theretofore returned not a true bill another indictment of 
tlie same defendant for the identical offense. P. v.  Mercer, 371. 

5 33. Burden of Proof and  Presumptions. 
Defendants' pleas of not guilty place the burden on the State of proving 

beyond a reasonable donbt each essential c?lement of the offenses charged. 
S. v. Szea~.ingen, 35. 

The burden is on the State to offer e~ idence  sufficient to establish the 
col'prts dclicti beyond a reasonable doubt. S. v.  Joncs, 134. 

8 34. Evidence of Defendant's Guilt of Other Offenses. 
Where defendant is charged with possession of nontaspaid ~vhiskey and 

with possession for the pnrpnse of sale, evidence that defendant had non- 
tnspaid whiskey in his posesqion on a date sonle nine inontl~s after the 
otieilse for which defendant was being tried is irrelevant and incompetent, 
nor is such evidence arlmissihlc to prove ?tco aliimo, vince mere proof of 
~ u l l a \ ~ f u l  possession at  o w  time is not relevant to whether his powession a t  
another time \vns for the purpose of sale. S,  v. Bell, 350. 

a 37. Rcs Intcr  Alios Acta. 
In a prosecution of t n o  defendants for inciting to riot, evidence of inflam- 

niatory staten~ents inade by one of them, which were not nlaile in the pres- 
ence of the other, is inntlmissible as  to such other, and the adloission of 
such evidence over the objection of such other is prej~iclicinl as  to him. 
S. v. Colc, 783. 

5 42. Xrticlrs Conmctt d with t h e  Crime. 
In  n prosecution for rnpr, articles of clothinq identified by the prosecutris 

ns wearing apparel renlovetl rronl her person and later found in the bnilcl- 
ing nre competent. S. L'. Bnss, 209. 

A knife wed  by defrntlant in cutting prosecutr i~,  properly identified, is 
competent in evidence. I b l d .  

Photo~rap l~s ,  testified to bc accurate representations of the areas snr- 
ronnding the scene of the crime, are  properly aclinitted for tlie liniited pnr- 
pose of t~s:rlnining the tes~i~nonj-  of tbe witnc'sses. S.  c.  B(zc.5. 209. 

50. Hearsay Testimony in  G'cnc~~al. 
Defcntinnts adnlittetl that on the afternoon in cluestion they were riding 

in a particular car, but denied they were a t  the scene or cominitted the 
crime. The court admitted testi~tiony of a witness that a boy, n-110 was a t  tlie 
scene of the criiue, told the witness that he saw R car o t  like niake and 
color leave the uceue iinlne,liately after the c8riine was coiniuiltc"d. IIcl(7: The 
tes:iniony was incoinl~etcnt :]A lrenrsny, and since it  related to a controverted 
and material far t ,  its admission mas prejudicial. S.  v. Switlt, 0.3. 

5 51. Confessions. 
Statenlent by investigating officers to tlie edect that they ~ v n i i t ~ l  to find 

out the truth and that it \ ~ o n l d  be better if defendant told what happened, 
does not render a c~nfession involuntary, and where the record discloses that  
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no hope for lighter punishment was held out t o  defendant and that  de- 
fendant did not act  through fear, duress, intimidation or inducement, the 
record supports the court's flndings that  the admiasions were voluntary and 
therefore competent. S. v. Di~hman,  759. 

g 76. Books, Records and  Private  Writings. 
.4 record of the Department of Motor Vehicles disclwing, under ofticia1 

Department action, that  defendall~t's license was in a state of revoattion 
during the period defendant wits charged with driving on a highway of 
this State, is competent when the record is certifled under seal of the De- 
partment. S. v. Ncrcer, 372. 

g 78. Competency of Wife t o  Testify. 
Where defendant's wife testifies in his behalf, she is subject to be cross- 

examined to the same extent as  if unrelwted to him. S. v. Bell, 379. 

g 80. Character Evidence of Defendant. 
B e n  when defendant puts his character in evidence, the State may not, 

by cross-examination o r  otherwise, show his bad character by eridence tha t  
defendant had committed an unrelated, separate and distinct criminal offense, 
and certainly may not do so when defendant does not put his character 
in evidence. 8. v. Bell, 376. 

Where a defendant testifies a,t the trial, it is competent to c~oss-examine 
him in reference to convictions in other criminal cases fo~r the purpose of 
impeaching his credibility a s  a witness, the q u w t i m  not being based on 
mere assumptions or implications. S. v. Troutmalz, 3%. 

g 85. Cross-Examination of W i t n e ~ e s .  
In  a prosecution for  operating a motor vehicle on a public street while 

under the influence of intoxicating liquor, 'the exclusion of testimony tha't the 
prosecuting witness was biased because interasted adversely to defendant 
in a civil action arising out of the operation of the vehicle by defendant a t  
the time i n  question, held erroneous on a u t h o r i e  of 8. v. Hurt, 239 N.C. 709. 
8. v. Treadaway, 657. 

84. Credibility of Witnesses, Corroboration and  hnpeaclunent. 
-4 witness for defendant may be cross-examined as to unrelated criminal 

offenses committed by her for the purpose of impeaching her credibility. 8. 
v. Bell, 379. 

Where articles of clothing worn by prosecutrix and a knife used by d e  
fendant a r e  properly identifled and admitted i n  evidence, corroborative 
testimony of othens w i t a w e s  in regard Ohereto is competent. 8. v. Baaa, 209. 

That witness had made like statements prior to trial is competent for pur- 
pose of corroboration. 8. u. Brown, 271. 

§ 90. Admission of Evidence Competent for Restricted Purpose. 
The general admission of evidence competent against defendant for a 

restrictive purpose will not be held for error in the absence of request by 
defendant a t  the time that  its admission be restricted. Rule of Practice in 
the Supreme Court No. 21. 8. 2;. Jones, 134. 
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8 no. Consideration of Evidence on  Motion to Nonsuit. 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State, giving it  the benefit of every reasonable intendment 
thereon, and every reasonable inference bhewfrom. S. v. Brown, 271. 

And only the evidence favorable to the State need be considered. S. v. 
Troutma?~, 395. 

8 107. Instructionu-Statemcllt  of Law and Application of Evidence 
Thereto. 

I t  is the duty of the court to charge the jury on a material wpect of the 
case presented by the widence, even in the absence of prayers for special 
instructions. S. zr. Il'agoner, 637. 

Equivocaeion in defendant's testimony and evidence af contradictory state- 
nlents made by him go to the weight of the testimony and do not reLieve 
the court of the duty to submit to the jury a defense presented by defend- 
ant 's evidence. I b i d .  

§ 108. Expression of Opinion by Court on the  Evidence. 
In  the absence of a judicial admission, the assumption by the court that 

any fact controverted by defendant's plea of not guilty has been established, 
is error, notwithstanding that the expression of opinion may have been un- 
intentional or inadvertent, and notwithstanding the manner in which coun- 
sel esamined bhe witnesses or argued the case to the jury. S. v. Swaringcn, 
38. 

Where the court makes a plain and accurate statemenlt of the testimony 
of each wibness and stares the contentions of the State and defendant re- 
spectively in regard thereto, the fact that the court does not s ta te  any con- 
tentions a s  to why the jury should or should not believe and accept the testi- 
mony of any of the State's witnesses, is not g ~ o u n d  for objection, since 
the court may appropriately leave to the respective counsels the making 
of contenstions relating to the credibiliby of the witnesses and the proba- 
tive value of the testimony. S. v. Jonee,  134. 

Where the court, in stating the State's contentions, makes a separate state- 
ment to the effect that there could be no other esplanation of defendant's 
conduct than that he was guilty of the offense charged, without any words 
indicating that such vtatement was a further contention of the State, the 
charge must be held for prejudiaial error, notwithstanding that  the court 
map have inteniled to make such statement a part  of the statement of con- 
tentions. S. v. Sf crtot~.  143. 

A stateluent of the court to tlhe jury, upcm the jury's request for further 
instructions, (that the verdict need not be in  writing but  that  the court had 
instructed the jury to return a verdict of guilty a s  charged in the indictment, 
otherwise to specrify the verdict, must be held for prejudictal error a s  an 
espressiun of opinion by the court on the evidence. I b i d .  

An espression of opinion by the court upon the widence, directly or in- 
directly, must be held prejudicial. I b i d .  

The court's staten~en~t that i t  would give the jury peremptory instructions 
in the case, together with the court's interrogation of witnesses, and recall 
of the jurors after they had deliberated only fifteen minutes, with iustruc- 
tiom to them to go back and take a vote, is held to constitute prejudicial 
error, notwithstanding that  the court did not give peremptop instructions, 
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the probable effect om 'the jury and not the motive of the judge being de- 
terminative. S. v. Beltrand, 413. 

8 109. Instructions on  Less Degrees of t h e  Crime. 
Where, in a prosecution for rape, there is testimony that  defendant also 

cut the prosecutrix with a knife, the court properly instructs the jury upon 
the question of defendant's guilt of assault with a deadly weapon as  an 
offense included within the offense charged. S. v. Bass, 209. 

8 111. Charge o n  Character Evidence a n d  Credibility of Witnesses. 
4 charge that  the jury should scrutinize the tesbimony of defendant's wife 

in his behalf, without giving the qualifying instruction that  if the jury, 
after scrutiny, should believe her testimony to give it  the same weigh't a s  
the testimony of a disinterested witness, is error. S .  G. ,Iii?nnaer, 290. 

8 114. Instructions o n  Right  t o  RPconunend Life In~prisonment. 
I t  is error for the court to instruct t h e  jury that the State contended it  

should not recommend life imprisonmen~t. 8. v. Oaken, 282. 
It is error for  the count to instruct the jury to bhe effect that conviction 

of a capital felony with recommendation of life imprisonment constituted 
a separate degree of the crime. 8. v. D a i n y ,  113. 

5 121. Motions in -4rrest of Judgment. 
Insufficiency of a n  indictment to charge the commission of any criminal 

offense is properly premn'ted by motion to quash, but may also be raised 
by mation in arrest of judgment, or the Supreme Court may take cognizance 
of such defect e.c mero  tnotu. S. v. Walker, 35. 

5 131. Severity of Sentence. 
Where bills of indictment for offenses each carrying a maximum imprison- 

menlt of ten years a r e  consolidated for judgment, G.S. 14-70, G.S. 14-64, and 
only one jud-went is entered therwn, sentence in excesh of ten years is 
unwarranted, but is not void, and when defendant has not semed that par t  
of the sentence which is within laswful limits, he is not entitled to his dis- 
charge. S. v. Clendm, 44. 

5 133. Concurrent a n d  Cumulative Sentences. 
Where a sentence is made to begin a t  the expiration of a previom sentence, 

and the previous sentence is  in excess of that allowed by law, the cause 
must be remanded for proper sentences. S. c. Clendon, 44. 

Where sentences against defendants a re  not ordered to begin a t  the es-  
piration of prior sentences imposed upon them, the subsequent sentences run 
concurrently. S. v. Troutarav, 308. 

8 138. Revocation of Suspension of Judgment  o r  Sentence. 
Where i t  is held that defendant's motion for nonsuit should have been 

allowed, the provision of the judgment invoking a prior suspended sentence 
must also be reversed. S. 17. Smith, 212. 

g 139. Nature a n d  Grounds of Appellate Jurisdiction of Supreme Court 
i n  Criminal Cases. 

On appeal in a capital case the Supreme Court will review the record and 
take cognizance of prejudicial error ex mero motv. S. v. Oakes, 282. 
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g 148. Right  of Defendant to Appeal. 
A judge of the 'Superior B u r t  has authority under G.S. 1-220 to hear a 

motion made within the time allowed to serve cage on appeal to set a i d e  
a n  order theretofore entered in the action vacating ithe appeal entries and 
the abandonment of the  appeal. 8. v. Qundler, 399. 

g 154. F o r m  and Requisites of Exceptions a n d  Assignmen& of Error 
i n  General. 

An assignment of error nat  supported by a,n exception is  ineffectual. 5. v. 
Garner, 127. 

'Assignments of error which fail  to specify in  particular the subject mat- 
ter  of the  assignment is ineffectual. 5. v. Mercer, 371. 

While the form and sumcienoy of a n  assignment of error must depend 
largely upon the special cirauastances of the particular case, it  is required 
that  the assignment specifically point out the alleged error without requir- 
ing a voyage of discovery thmugh the  record, and i t  should, ordinarily, set 
out so much of the evidence or the oharge or other matter or circumstance 
relied upon, a s  to clearly present the matter to be d e b & t d  8. v. Dishman, 759. 

s 156. Except,ions and  Assignments of Er ror  t o  t h e  aharge.  
(Exceptions and assignments of error to  tlw charge on the  ground that  it  

failed to declare and explain the law arising an the evidence given in the 
case, without pointing out any particular matter arising on bhe widence 
concerning which the court failed to declare and explain the  law, a r e  in- 
efiectual, and further, in this case, the charge of the court was clear, full 
and explicit. R. c. doiles, 134. 

s 159. The Brief. 
h i g n ' m e n t s  of error not brough,t forward and discussed in the brief a r e  

deemed abandoned. 8. v. Joncs, 134; S. v. Smith, 653. 

&! 161. Hanuless  and  Prejudicial Error i n  Instructions. 
When Dhe charge read ctontexually clearly presents the applicable princi- 

ples of law in such manner as to leave no reasonable ground to believe that  
bhe jury was misinformed or misled, un assignment of error thereto ca~nnot 
be sustained. S. c.  Gatdncr, 127. 

162. Harmless and Prejudicial Er ror  i n  Admission o r  Exclusion of 
Evidence. 

Where the record d m  not show what the witness would have answered 
to questions asked on cross-examination, an exception to the exclusion of the 
testimony presents nothing for  review. S, v. Joues, 134. 

8 164. Error  Rendered Harmless by Verdict. 
W~here sentences entered against defendants in certain plwecutiolls run 

concurrently with other sentences theretofore imposed, and will hare es-  
pired before nhe espirattion of the other sentences, defendants cannot be 
prejudiced. S. o. Ti-outman, 398. 

§ 169. Determination and  Disposition of Cause-Remand. 
Where sentence having a mas in~um in excess of that  allowed by law is 

entered and thereafter sentence for another offense is imposed to begin a t  
the expiration of the previous sentence, the cause will be remanded for 



N. C.] ANALYTICAL INDEX. 

CRIMINAL LAW - Continued. 

proper sentence in  the 5mt prosecubion, giving defendant the  benefit of the 
t h e  already served, and then remanded to the superior court of the county 
in which the second sebtence was entered for the imposition of sentence to 
begin at the expiration of the 01%. 8. v. Glendon, 44. 
Where i t  appears that the judge below has ruled upon a matter before 

him upon a misapprehension of the law, the c a m  will be remanded to the 
Superior Court for  further hearing in the true legal light. S. v. a-rundler, 399. 

8 173. Post Oonviction Hearing Act. 
The Post Conviction Hearing Act is not a substitute for appeal, but pro- 

vides procedure to determine a s  question& of law whether petibioners were 
d a i e d  the right to be represented by cou~wel, to obtain witnasse~ and to 
have a fair  opportunity to prepare and present their defenee. 8. v. Wheeler, 
187. 

While the Supreme Court La bound by the findings of fact made by the 
court below in proceedings under the Post CWP-iction Hearing Act, i t  is 
not bound by the court's conclusions of law based on the facts found. Ib id .  

Findings in a proceeding under the Post Comiction Hearing Act disclos- 
ing that petitioners, although joinkly tried, were not allowed to communi- 
cate with one another prior to trial, and bhat their attemtps to contact wit- 
nesses and friends were unsuccessful, held not to support the court's con- 
clusion of law that  petitioners had not been denied any rights guaranteed 
to them by the Const i tut ia  of North Carolina, Art. I, secs. 11 and 17, and 
the 14th Amendment to the Constitution of the United States. Ib id .  

Where all  of the affirmative evidence tends to show that af ter  petitioners' 
arrest, 'their respective attempts to contact relatives and a material witness 
were thwarted by failure of a n  SBI agent to fulfil his promises to  deliver 
the messages o r  find the witness, and the only evidence that  any of petition- 
ers actually got a message beyond the confines of the jail was that  one of 
them was permitted to talk to her sister by phone, with testimony of the 
jailer that  he did not know whether the phone call was permitted before 
or af ter  the trial, is held insutficient to support the court's finding that pe- 
titioners were not denied the right to comniunicate with counsel or friends. 
libid. 

Where i t  appears that  three defendants indicted for a joint offense were 
not allowed to communicate with each other prior to trial, but were led 
inh court, each without attorney, relative or friend, and confronted by the 
State's prosecutor, ready for trial with his inwstigators and witnesses, i t  
cannot be held that  petitioners waived their rights to prepare for their de- 
fense by failing to complain to the court a t  bhe time of their arraignment, 
nobwithatanding t h ~ t  they were mature persans not altogether strangem to 
court proceedings. Ib id .  

CUSTOMS AND USUAGES. 

PlaintifT employee contended that h k  salary, under agreement of the 
parties, was to be paid partly in cash and the balance to accrue and be paid 
in a lump sum a t  a later date, alnd offened evidence that  on a prior occasion 
a raise in his slalarg was permdtted to accrue and was paid in a lump sum at 
a later date. Held: The prior course of dealing tended to corroborate the 
plaintiff in his claim and was competent for that limited purpose. Koonce 
v. Motor Lines, 390. 
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8 14. Sufficiency of Evidence of Damages. 
While the damages must be established with reasonable certainty, i t  is 

not required that  they be established with absolute certainty, and where 
plaintiff has  paid both genuine and spurious invoices, bhe asce~tainment of 
the amount of the spurious invoices by taking the invoices for the less 
amount for those dlays during mhich both a genuine and a spurious invoice 
were paid, establishes the amount of damages with reasonable certainty, 
and is sufficient. Thro~cer  v. D n i r ~  Prodttctu, 109. 

DEATH. 

5 3 Nature a n d  Grounds of Action for  Wrongful Death. 
Ripbt of action for wrongful death is solely statutory, and the statute 

gives but one cause of action for damages for the death of a person, and 
ordinarily the administrator may not sue successively different parties upon 
allegations that  their wrongful aots, respeobively, produced the death of 
his intestate. Bell v. Hankins, 199. 

Nonsuit is properly entered in a n  action for wrongful death when plain- 
tiff's allegation that  she was duly qualified and acting administratrix of 
the deceased is denied in the answer and plaintiff offers no evidence in 
support of her allegation. Carr v. Lee, 712. 

§ 4. Time within Which Action for  Wrongful Death Must Be Instituted. 
Under the 1951 amendment to G.S. 28-173 the two year statute of limi- 

tations is applicable to actions for wrongful death, G.S. 1-33(4), and such 
limitation is no longer a condition annexed to the cause of action but an 
ordinary statute of limitations. Stanlcu v. Jlembership Corp., 90. 

Where the complaint in a n  action for wrongful deaUh fails to s tate  a cause 
of action, a n  amendment thereafter filed, supplying the deficiencies, con- 
stitutes a new cause of action, and the two year statute of limittations must 
be computed from the date of death until bhe flling of the  amendment. Ibid. 

§ 6. Expectancy of Life and  Damages. 
A personal representative has the right to negotiate and compromise on 

ac t im for wrongful death. Bill v. Hankins, 199. 
A consent judgment between the personal representative and the original 

wrongdoer bars a subsequent action by the personal representative against 
the physician or surgeon for malpractice alleged to be a contnibuting cause 
of death. Ibid. 

DEDICATION. 

§ 2. Acceptance of Dedication. 
The use of a portion of the width of a dedicated street constitutes a n  

acceptance of the dedication of the entire widlth of the street, and the non- 
user of a portion thereof does not constitute a n  abandoninlent, but the 
municipality has the fight a t  anytime thereafter to use the full width of 
the street a s  the growing necessities of the public may require. Salisbury 2;. 

Barnkardt, 519. 
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8 6. Execution and  Acknowledgment. 
The certificate of acknowledgment appearintg in due form in the grant 

of a n  easement cannot be collaterally attacked, and therefore evidence 
tikt one of t h e  grantors did not k m w  that the officer was acting as a notary 
public but thought he was a mere witness, is properly excluded in a n  action 
bo restrain interference with the easement, there being no attack on the 
certificate of ,the officer on the ground of fraud. Gas Co. v. Day, 482. 

5 7. Delivery. 
The registration of a deed by grantor is effective delivery to the grantee 

even though the grantee limn% not~hing of its execution or recording, since 
it  will be presumed that  the granltee will accept the deed made for  his bene- 
fit in the absence of evidence to the contrary. Corbett v. Corbett, 585. 

§ 11. Construction and  Operation of Deeds in  General. 
When the terms of a deed a r e  ambiguous, the intention wf the padies  

must, 'ordinarily, be gathered brom the language of the instrument itself, but 
in proper instances consideration may be given to obher instruments exe- 
cuted contemporaneously therewith, the attending circumstances and the 
situation of the parties a t  {the time. Smith v. Smith, 669. 

The practical construction placed upon a deed by the parties themto be- 
fore a controversy arises will ordinarily be given weigh~t by bhe courts in 
avriving a t  the true meaning and intent of the language. Ibid. 

The parol eridence rule applies to the construction of deeds, and a con- 
veyance cannot be contradicted by a par01 agreement, nor, in the absence 
of fraud, mistake or undue influence, can the provisions of a deed be set 
aside by parol testimony. Ihid. 

3 14. Reservations and  Exceptions. 
A deed to land excepting a l l  mineral interest and neserving same to grantors 

sevem the mineral and mining rights from the surface rights. Light Co. v. 
Hortm,  300. 

The reservation of the water power rights by grantors vests in grantors 
and their successors a t  most such water rights a s  a re  susceptible of de- 
velopment within the boundaries of the tract conveyed, and cannot en,title 
them to any part of the compensation paid for the condemnation of a part  
of the tract of land for the ponding of water incidenlt to the development 
of a power site some distance downstream from the tract. Zbid. 

8 19. Restrictive Covenants. 
Where the court, under agreement of the palties, finds upon the hearing 

on the merits that  the subdivision in question had been developed under a 
uniform plan for residenti'al purposes, conformed to within the area, and that 
the business development in the neighborhood was ouitside the restricted 
area, the findings support the issuance of order enjoining a land owner and 
his prospective purchaser from effecting a threatened violation of the re- 
strictive mvenants. Caltble v. Bell, 722. 

DESCENT AND DISTRIBUTION. 

9 1. Nature of Titles by Descent in  General. 
Real property pa'sses to collateral relations only in the absence of lineal 
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descendants. Sklpper c. I'ozc, 49. 
Upon proof of death there is a presumption t$at deceased died intestate, 

but  there is no gwumptioru that  he  died without lineal descendants. Ibid.  
A deed more than bhirty years old neciting that  the mmunon source of 

title died intestate and unmarried is competent to show descent  through 
collateral heirs. Ibid.  

DIVORCE AND ALIMONY 

g a0. Decree of Divorce a s  Affecting Right  t o  Alimony. 
A decree of divorce on the ground of two years separation in an action 

instituted by the wife terminates the wife's righmt t o  alimony without divorce 
under a prior decree. G.S. 50-11, a s  amended by Ch. 872, Session Laws of 
1935. Porter  v. Banlc, 173. 

g 21. Enforcing Payment  of Alimony. 
I n  the wife's action for alimony without divorce, a receiver appointed 

therein to take possession of tihe husband's property wbthin the State may 
oollect the income f'nom the husband's realty for the purpose of paying 
alimony awarded the wife in the action and may sell #the husband's real 
&ate if necessary to pay the alimony decreed. G.8 50-16. Lambeth  u. 
Lambeth,  316. 

Therefore a court of equity can aulthorize the receiver to sell the lands 
of the husband for  reinvestment so a s  to bring in sufRcienlt funds to pay 
the alimony decreed. Ibid.  The proceeds of sale retain the character of 
realmty. Ibid.  

g 22. Jurisdiction to  Awa.1-d Custody of Children, 
Under the 1957 amendment !to G.S. 17-39, habeas corpus will be t o  de- 

termine the night to custwly of a minor irrespective of the marital 8tatus of 
the parties. Cleeland a. C l e e h t d ,  16. And a foreign decree doeg not de- 
prive over courts of jurisdiction to hear petition for custcdy for change of 
conditions. Ibid.  

DOWER. 

@ 3. Lands to Which Dowcr Attaches. 
The wife of a devisee of the remainder interest in lands is not entitled 

to dower so long a s  the prior life &ate crmted by testator remains in ex- 
istence, and therefore the devisee may convey his remainder, or i t  may be 
conveyed by openation of law, during the existence of the life eetate with- 
out the joinder of the devisee's wife, and such conveyance d i ~ e s t s  the  wife 
of the devisee of all  claim to dower in the lands. I n  r e  Wi l l  o f  Smith,  563. 

DURESS. 

An unjust payment loses its voluntary character if i t  is  brought about 
by fraud, duress or undue influence, and the health, age and mental condi- 
tion of the person making the payment a r e  properly considered in detenmin- 
ing whether the payment was made under durws. Bradaher v. Morton, 236. 
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Q % Creation of Easement by Deed or by Reservation h Deed. 
Where the granit of a n  easement across a described -at of land prwidcs 

in the instrument that  the grantee of the eaeement should have the right 
to select the route, and the grantee thereafter selecta the route with the 
acquiescence of the grantor, the location of the easement d l 1  be deemed (that 
which was intended by the grant, and the grant will not 'be held void for 
uncertainty of description. Gas Co. v. Dau, 482. 

Q 7. Location of Easement. 
Where the grant of a n  easement speoiflcally stipulates that  the grantee 

should have the right to select the route across the lands described, which 
the grantee does with the acquiescence of the grantors, evidence of a par01 
agreement contempommeow with the execution of the instrument that  the  
route should be selected wkhin the bounds of mother  prior easement Ito a 
third party, is properly excluded as t endhg  to vary or contradict the terms 
of the written instrument. Gns Co. v. Dau, 482. 

g 9. Easements Running with the Land. 
The grantees in a deed which specifically exempts from its provisions 

an easement theretofore granted across the land by grantors, take title 
subjeot to the easement, and therefore whether the easement grant was 
properly acknowledged is immaterial a s  to them, since their deed gives them 
notice. Gas Co. v. Dav, 482. 

EJECTMENT. 

g 7. Presumptions and  Burden of Proof. 
Upon defendant's denial of plaintiff's title and defendant's trespass in 

a n  action for the r m e r y  of land, the burden is on plain'tiff to prove his 
title and the trespass of defendant. Seawell E. Fishing Club,  402; Sledge c. 
dii l ler ,  447. 

In  .an action involving title to realty in  which plaintiti' seeks to  establish 
title by a connected chain of title from the sovereign, the burden is on plain- 
tiff to show that the  descriptions in each of the deeds constitu~ting a link 
in his chain of title corer and include the land claimed. Sledge .t.. Nil ler ,  447. 

§ 9. C o m p e t e n c ~  and  Relevancy of Evidence. 
Recitation in deed more than thirty years old thak the common source of 

title was unmarried and died intestate held competen~t under the ancient 
doculment rule. bh'ipper v. Yozo, 49. 

§ 10. Sufficiency of Evidence, Nonsuit and  Directed Verdict. 
Where a proceeding for a partition is  converted inrto an action to t ry 

title by respondents' denial that  petitioners onm lany interest in the land, pe- 
titioners cannot be nonsuited if their evidence is sufflcient to wamrrant a jury 
in finding that  they own some interest in the land a t i t l i n g  them to the 
present right of possession, and ilt is not required that they establish the 
exact intenest claimed in their pleading. Skipper v. Yow, 49. 

Plaiutiffs seeking to establish title by showing a common source of title and 
a better title fram that  source, must not only show bhat the parties trace 
their title to the same person, but must also show title to the w m e  land from 
that source. Ibid.  



842 ANALYTICAL INDEX. [249 

EJECTMENT - Contit~ued. 

Where plaintiffs in an aotion to try title introduce evidence tha t  the land 
descended to the col late~~al  heirs of lthe common ancestor, together with 
evidence of their i n h e ~ t a n c e  from such collateral heirs and evidence of 
defendants' title from the same source, the evidence is  sufficient t o  be sub- 
mitted to the jury on the question of inheriltiance and precludes nonsuit 
if plaintiffs' evidence is sufficient to  identify the land as  the  land in d r o -  
versy. Ibid. 

Evidence that  the differing descriptions in the d& in petitioners' chain 
of title did in  fact convey the land in dispute, together wifth testimony of 
a surveyor that  the lands described in the respective descriptions cowered 
substantially the tracts a s  described in the p&itions, is sufficient t o  over- 
rule respondents' motion to nonsuit in a n  action to !try title to the land. Ibid. 

Where plaintiff, in an action for the  recovery of land, introduces deeds 
establishing a common source of title but fails to offer evidence fitting the 
descriptions in (the deeds to the  land claimed, nonsuit is proper, since rarely 
does a deed prove itself as  t o  the identity of the  land conveyed, but snch 
proof must (be effected by evidence dehors the instrument. Seawell v. Pishing 
Club, 402. 

It would seem that  the testimony of plaintiff's witness to the effeot that  
the Land described in the complaint was generally reputed to be within the 
area covered by the description in a deed in plainitiff's ahain of title, is  
insufficient to require the submission of tha t  question to the jury when on 
cross-examination the witness testifies that  a survey in accordance with the 
description in the deed would not include the land in controversy. &ledge v.  
Yiller, 447. 

Where plaintiff, in seeking to establish his chain of tiltle, introduces in 
eridence a deed executed by receivers, but fails to offer in evidence the 
judgment rob1 to establish bhat t~he persons named as  receivers were in fact 
xwteivers and  had authority to convey, there is  a break in t h e  chain of title, 
and nonsuit is proper, since the recitals in the deed cto not esbbl ish a s  
against strangers the facts thenein recited. The same rule applies a s  to a 
deed executed by commissioners witthout proof of authority in the commis- 
sioners to execute bhe instrument. Ibid. 

ELECTIONS. 

g 2. Qualificat,ion of Electors a n d  Registmtion. 
It is the duty of a registrar to administer the oath prescribed by law to 

electors before registering them, but his failure (to perform hi8 duty in this 
respect will not deprive the elector of his right to vote or render his vote 
yoid af ter  i t  has been cast. McPhcrson v. Burlington, 569. 

!JJhe h c t  that  neither the registrar nor the  person appointed for one day 
in his stead a re  residents of the area in which the annexation election is 
held, does not prevent them from being a t  least de facto registrars, and in 
the absence of any evidence that  ,tihe result af the election was affected 
by such irregularities, i t  is insufficient ground to void the election or any 
wtes cast by persons registered by them. Ibid. 

8 8. Contested Elections-Pleadings and Burden of Proof. 
The certifica~te of tihe County Board of Elections is prima facie evidence of 

the corrwtness of the count and stands unlless rebutted by proper and compe- 
tent evidence. McPherson v. Bwlington, 569. 
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g 12. Criminal Liabilities. 
An indictment charging that defendant unlawfully and willfully by his 

own boisterous a~nd violent conduct distwbed a n'amed registrar while in 
the perfonmanee of her duties in examining a named applicant for regietra- 
tion, is insufficient, i t  being nwecesaary that the language of the statute, G.S. 
163-196, be supplememted by averments particularizing the crime with s u a -  
cient certainty to protect the accused from subsequent prosecutions for the 
same offense. S. o. TPalkcr, 33;. 

EMINENT DOMAIN. 

§ 5. Amount of Compensation. 
Where a part of a tract of land is taken for highway purposes, the measure 

of damages is the difference between the fair  market value of the entire 
tnact immediately before the taking and the fair market value of what is 
left after the taking. Rohinaon v. Highway Corn., 120. 

In  ascertaining the difference between the fair market value of land im- 
mediately before and immediately after a partial taking, the value of the 
land taken land the value of the remaining land af ter  giving consideration 
to general and special benefits, if any, a re  elements to be considered and 
it  is error for the court to instruct the jury that  it should ascertain the 
difference between the value of the land immediately before and immediate 
ly after the taking and then subtract fnom this difference any general and 
special benefits. Zbid. 

Where petitioner deposits into court bhe sum fixed by the commissioners 
a s  ju& compensation and enters inmto possession, respondents may not ac- 
cept sueh sum except as  full payment, and therefore upon the later adjudi- 
cation of the amount of compensation in a larger sum, respmdenlts a r e  en- 
titled to interest on the full smn so adjudicated from the time petitioner 
took p s e s s i o n  until payment of ca~npensation is made. WinstowSalem v. 
Wells ,  148. 

§ 6. Evidence of Value. 
While uses to which the remaining lands a re  reasonably susceptible a s  a 

direct result of the location of the highway may be considered in proper 
instances in determining general and special benefits, testimony of a wit- 
ms6 a s  to his ob~emations of sales made of unidentified propenties on simi- 
lar highways under unidentified circumstances would seem impertinent. 
Robimon v. Higltqt-a~ Com., 120. 

§ 'ib. Proceedings t o  Condemn Land for  School Site. 
Chapter 683, Session Laws of 1957, rewrote Art. 16, See. 1, Chapter 1372, 

Session Laws of 195.5 (G.S. 115-121), and condemnation proceedings for a 
school site a re  controlled by G!S.  40, Art. 2. Topping v. Board of Education, 
291. 

§ 11. Actions by Owner fo r  Compensation o r  Damages. 
In an action by the owner of a n  interest in lands against the State High- 

way Commission to recorer compensation for the taking of a portion of the 
land, the joinder, a s  a respondent, of the owner of the other interest in the 
land cannot result in a misjoinder of parties and causes, since the action is 
to enforce a single right to recwer compensation, and the joinder of all  
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parties having an interest in bhe land is required by G!S. 40.12. Tyaon v. 
Hfghzuay Comm., 732. 

g 18. rime of Passage of !lYt,le. 
In proceedings to  condemn land for a school site, the  payment into court 

by the county board of education of the amount of damages assessed by the 
commiseioaers and tihe taking of possession by i t  under order of the clerk 
while the cause remains pending for trial on exceptions directed botA to 
petistioner's right to condemn and to the adequacy of the damages warded 
by Qhe commissioners, GAS. 40-19, does not v w t  title in the board, since title 
is not divested from the landmner  unless and until the condemnor obtains 
a f lml judgment in his favor and pays the landowner the amout of damages 
Axed by such h l  judgment. Topping v. Board of Education, 291. 

8 14. Persons Entitled to Compensation Paid. 
Condemnor paid the amount of damages as- by tlhe jury into court, 

and the conflicting claims of respondent& in the fund was referred to a referee. 
One group of respondents claimed a s  successon to bhe grantee in  the deed 
from the comlmon source of title ; and the other group claimed under the 
reservations of the mineral and water power rights set  forth in that  deed. 
Held: I t  was incumbent upon the contestants to wtablish bheir respective 
interests in the  fund, and upon failure of the claiman'ts under the reserva- 
tions a n d  exceptions in the deed to offer any evidence a s  to the value of the 
mineral nights or the water power rights 1-t by reason of the condemnation 
or evidence upon which the jury based its verdict in the condemnation pro- 
ceeding, judgment that  ithey should recover only nominal damages and that  
the balance of the recovery ahould be paid rto the owners of the land is with- 
out error. Light Co. v. Horton, 300. 

ESTOPPEL. 

g 6. Necessity for Pleading a n  Estoppel. 
A contradictory allegation in a pleading filed in a prior action cannot 

form the basis of a n  estoppel unless pleaded with certainty and particularity. 
Smith c. Smith, 669. 

EVIDENCE. 
I( 

g 1. Judicial Notice of Legislative a n d  Judicial Acts of th i s  State. 
The courts will take judicial notice of the date of the commencement of 

a term of the Superior Court and who is the presiding judge a t  such term. 
Freenmn v. Bennett, 180. 

g 2. Judicial Notice of bq is la t ive ,  Executive a n d  Judicial Acts of the 
U. S. a n d  Other  States. 

Federal regulations having general application and legal effect and pub- 
lished in the Federal Register must be given judicial notice. Wright v. 
McMullan, 591. 

8 3. Judicial Notice of Facts  within Common Knowledge. 
The courts will take judicial notice, a s  f w t s  within common knowledge, 

of the characteristics of a hurricane and that a particular hurricane pass- 
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i r g  through the State was of great intensity, wreaking destruction in the 
area #through which i t  passed. Smith v. Kinaton, 160. 

It is a matter of common knowledge tha t  the breeding and presence of 
anopheles mosquitoes constitute a meltace to the health and comfort of per- 
emmi exposed Do them. Moore v. Plymouth, 423. 

kj 9. Burden of Proof on  Defenses a n d  Counterclaims. 
The burden of proving a counterclaim alleged in the answer is upon de- 

fendanlt. Lumber Co. w. Conatrwtion Co., 680. 

@ 11. Transactions or Cb~nmunications with Decedent. 
Where the personal represeatatbe introduces evidence a s  to a personal 

transaction with decedent, he  opens the door for the admission of evidence 
relating to the transaction by the  adverse party. Bradahw v, Morton, 236. 

kj 25 M. Ancient Documents. 
Reci8hls in a deed more than thirty years old that  the common murce of 

tible died intestate and unmarried held competent under the ancient docu- 
ment rule, i t  appearing tha t  a t  lease same who spoke through the recitals 
a r e  dead. Skipper v. Yow, 49. 

§ 28. Best and Secondary Evidence Relating t o  Writings. 

Where plaintiff demands that  defendant produce the original invoices 
for the purpose of ascertaining which carbon copies in plaintiff's possession 
a re  genuine and  which spurious, and defendant states that  the originals a re  
not available, defendant cannot complain of hhe introduction of the carbons 
in evidence, since it  is  apparent that  defendant had within its power the 
means of establishing the matter if plaintiff were in  error as  to which of 
the invoices a re  genuine and which spurious. Throrccr v. Dairy Products Co., 
109. 

5 27. Pasol or Ektrinsic Evidence Affecting Writings. 

In  detemnining whether a deed executed by a mather to her son and the 
son's wife created an estate by ,the en'tireties or merely partitioned the land 
between the mother and the wn,  who were tenants in common, par01 testi- 
mony of the parties after controversy arose as to their intenltions may not 
be considered insofar as  such testimony tends to contradict the plain pro- 
visions of the deed. Smith w. Smith, 669. 

kj 43. Competency and  Qualification of Experts. 

Where the  healring commissioner inquires into the qualification and compe- 
tency of a w i t n w  presented as  a n  expert in  regard tn lfghtning, his ruling 
that the  witness is qualified as  a n  expert will not be disturbed, there being 
nothing to show abuse of discretion. Pope v. Oood8m, 690. 

§ 45. Expert  Testimony-Blood Tests. 
9 wiltness who has been duly qualified as  a n  expert and who has made 

a chemical analysis of a sample of b l d  [taken from the person in question 
shortly after the time in question, is competent to testify as to the alcoholic 
content of @he blood and (that such pemn.tage of alcohol would raider  such 
person intoxicated. Oaborne v. Ice Co., 387. 
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51. Examination of Experts. 
Where there is evidence that  deceased was standing near a window and 

el80 bat be  was leaning with his left shoulder against the window casing, 
wearing wet clothing, when lightning came down the post or stud, the fact 
that hypobhetical questions asked a lightning expert were predicated upon 
deceased's standing near the window, rather than against the casing, will 
not be held prejudicial. Pope v. Goodson, 690. 

55. Evidence Competent for  Purpose of Corroboration. 
Plaintiff employee conltended that  his salary, under agreement of the 

parties, was to be paid partly in cash and the balance to accrue and be 
paid in a lump sum at a later date, and offered evidence tha t  on  a prior oc- 
casion a raise in his s a k r y  was permitted to accrue and wlas paid in a lump 
sum a t  a later date. Held: The prior course of dealing tended to corroborate 
the plaintiff in  his claim and was competent for that  limited purpose. Koonce 
v. Motor Lines, 390. 

EXECUTION. 

8 1. Property Subject t o  Execution. 
Only the property of lthe judgment debtop may be levied on and sold under 

execution, and a levy on property of a person other than the judgment 
debtor constitutes a trespass. Mica Industries v. Penlawi, 602. 

7. Claims and Rights of Third Person. 
The owner of property seized by a n  oficer under execution against 

another may maintain am action against the officer seizing the property to  
recover possession, and may m v e r  in such (action damages, if any, sustained 
on account of the wrongful seizure and detention of its property. Mica In- 
dustries v. Penland, 602. 

The judgment creditor, nothing else appearing, is not liable on account 
of the sheriff's wrongful seizure and detention of property not belonging 
to the judgment debtor, but if he induces the sheriff to wrongfullg seizp the 
property of a stranger, he is equally liable with the sherift' for damages sus- 
tained by the owner of the property on a m ) u n t  thereof. Ibid. 

EXECUTORS AND ADMINISTRATORS. 

§ 8. Collection of Assea.  
A personal representative has the right to negotiate and c o u p r m i s e  a 

statutory cause of action for wrongful death. Bell v. Hanlcins, 199. 

§ 16. Validity of Sale of Land t o  Make A s e t s .  
The regularity of a proceeding lby a n  executor o r  administrator to sell 

lands to make assets to pay debts of the estate will be presumed in the 
a,bsenee of evidence to the c o ~ t r a r y .  Nunn v. Cflbbom~, 362. 

9 M a .  Action for  Personal Services Rendered Decedent. 
Eividence held sufficient to make out catuse of (action to reccmer on quantum 

wcrui t  for personal services. Gales v. Smith, 263. 
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In an action to recover on quantum merzbit for wrsonal  semices rendered 
in reliance on a contract to convey or devise, allegations and evidence as to 
the alleged contract a re  relevant, not a s  a basis for recovery on the con- 
tract, but to rebut any presumption that the  services were gratuitous. Ibid. 

Evidence held sufficiemt to support claim on quantum meruit for personal 
services rendered decedent. Nunn v. Gibbons, 362. 

I n  a n  action to recover the remonable value of personal services rendered 
decedent in reliance on decedent's verbal contract to devise certain k n d s  
to plaintiff, allegaltions in  the answer that  decedent did in fact devise a part 
of the lands to plaintiff, that  plaintiff knew of the provisions of the will, 
and by her aots and conduct amepted the pro~ision in full satisfaction, or, 
at least, that the value of the property actually devised should be treated as 
pro tanto payment for any amount found due for the services, held emoneous- 
ly stricken on motion, since it cannot be determined prior to the introduc- 
tion of evidence bhat they are  irrelevlant, redundant, or that their retention 
would unjustly prejudice plaintiff's cause. Briggs v. Dickey. 640. 

§ 24c. Presumption That Senices Were Gratuitous. 
Any presumption arising from the family relationship tha~t  personal serv- 

ices rendered were grautitow is rebuttable by proof that the services were 
performed in consideration of the agreemen~t to pay th.erefor by conveyance 
or devise. Gales v. Bmith, 263; Nunn v. Gibbolzu, 362. 

FIDUCIARIES. 

While a public official occupies a fiduciary relationship to  ,the govern- 
mental agency or unit which he serves, i t  does not follow tha t  he occupies 
a fiduciary relationship to a private citizen from whom he, as an individual, 
purchases property, and therefore he is not under duty to disclose t o  the 
vendor ithe pendency or passage of legislation affecting the value of the 
property when the facts in regard thereto a re  of public record. Harrell v. 
Pou?ell, 244. 

An agreement under which the employees of a corporation contract with 
the principal stockholders to purchase the entire capital stock of the mrpora- 
tion, partly for cash and partly upon deferred paymeah, merely defhes the 
contractual rights and obligrltiom of the respective parties. and does not 
establish a fiduciary or confidential relationship between them. Briggs v. 
T r w t  Co.. 435. 

FIREMEN'S PENSION FUND ACT. 

The tax imposed by the Firemen's Pension Fund Aot held unconstitutional 
as  discriminatory. Assurance Go. v. Gold, 461. 

FRAUD. 

g 2. Constructive or Legal Fraud. 
In  order for the doctrine of constructive fraud to apply, it  must be proven 

by sufficient evidence that a fiduciary relation existed between the parties. 
Biggs v. Trust  Co., 435. 
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FRAUDS, STATUTE O F  

fj 1. Nature and Operation in General. 
Our statute of frauds must be liberally COnSt~ed,  but contracts coming 

witbin its perview are  voidable and not void. Herring v. Machandise ,  Inc., 221. 
The statute of frauds acts to prevent the enforcement of executory con- 

tracts but does not att'ect contracts which have been consumated. Ibid. 
The Connor Act supplements the statute of frauds, and both were de- 

signed to accomplish the same purpose. Ibid. 

2. Sataciency of Memorandum. 
A receipt for  t h e  cash payment on a n  identified t m t  of land belonging 

to a n  estate, signed by the executor, who is also an, heir and  authorized to 
ac t  in the matter by the other heirs, is a sufioient memorandum of the con- 
traat to convey, signed by the  party to be charged within the requirement 
of the etatnte of frauds. Letcis a. AEEred, 486. 

Q 3. Pleading The Statute. 
The statute of frauds must be pleaded and cannot be taken advantage of 

by demurrer. Herring v. Merchandise, Inc., 221. 

g 6b. Contracts To Convey or Devise. 
An oval agreement to devise realty conies within the statute of frauds. 

Gale8 v. Snzith, 263. 
The authority of an agent to contmot to convey lands need not be in 

writing under the statute of frauds. Lewis v. Allred, 486. 
A memorandum of a contract to sell realty will not be held insutlicient 

because of its failure to stipulate the time for performance, but i n  the  ab- 
sence of such stitpulation the law implies a n  obligation to perform within 
a reasonable time. Ibid. 

Where memorandum of a contract to convey lands of a n  estate is exe- 
cuted by the executor, who is also a n  heir and authorized to act for  the 
other heirs, but  the memorandum fails to stipulate the time for performance 
and the evidence is conflicting a s  to whether a deflnite time was agreed 
upon by the executor and the purchaser, the question is for 6he jury, and 
a n  instruction to the effect t h a t  the closing date might be controlled by 
stipulation of the other devisees is erroneous. Ibid.  

Q Oc. Leases. 
While G.S. 22-2 makes no declaration with respect to the assignment o r  

surrender of leases when the unexpired term exceeds three years, a n  as- 
signment or surrender of such lease must be in writing G.S. 22-2, and i n  
order to protect againet creditors o r  subsequent purchasers must be re- 
corded. G.S. 47-16. Herring v, Merchandi8e, 221. 

5 Of. Abandonment, Cancellation and Estoppel. 
While an esecutory parol offur to surrender a leasehold estate having 

more than three years to run is withEn the statute of frauds and cannot be 
specifically enforced, such parol surrender, when consummated, is not in- 
valid, and further a lessee may by his conduct be estopped to deny the 
termination of his lease. Herving v. Merchandise, Inc., 221. 

Where, in lessor's action for  possession of the premises, bhe allegations 
of the complaint are sufficient, liberally construed, to allege a consummated 
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par01 agreement by lessee to surrender the premises o r  equitable matters 
is pais sufficient to raise the question of estoppel of leasee and those claim- 
ing under him from denying the termination of the lease, lessor is entitled 
to show facts establishing suoh allegations, and judgment dismissing the 
action on the ground that the parol agreement to surrender the lease came 
within the statute of frauds and was void a s  a matter of law, is error. Ibid. 

GIFTS. 

9 1. Gifts In te r  Vivos. 
The ownership of U. S. Savings Bonds, Series E, is flxed by the U. 8. 

Treasury regulations in effect when the bonds a re  issued, irrespective of 
s ta te  laws relating to gifts inter v i v a  or causa ntortis. Wright v. McMuZkzn, 
591. 

Where the purchaser of U. S. Savings Bonds hais them issued and registered 
iu the name of his son and retains them in his possession, the son, OT upon 
the son's death, his personal representative, is entitled to the proceeds of 
the bonds under Federal regulations, inrespeotive of the purchasers' mis- 
take a s  to the legal consequences flowing fmm his intentional and deliberWe 
ac t  in having the bonds so issued and registered, there being no mistake of 
fact in regard thereto. Ibid. 

GRAND JURY. 

9 2. Nature and  Functions of Grand Jury. 
The grand jury is not a trial court but a n  investigatory body, and it is 

mmpetent to send to the grand jury a s  many (bilk of indictment a s  may 
be necessary to get before them necessary w i t n e w  and evidence from which 
they may decide the propniety of ~ubmit~t ing the accused to trial. 8. v. Mercer, 
371. 

HABEAS CORPUS. 

g 2. To Obtain M o m  from Unlawful Restraint. 
Where bills of indictment for offenses each carrying a maximum im- 

prisonment of ten years a re  consolidated for judgment, 0.8. 14-70, G.S. 14-54, 
and only one judgment is entered Ehereon, sentence in excess of ten years 
is unwarranted, but is not void, and when defendant has  not served that  
part of the sentence which i% within lawful litmits, he is not entitled to  his 
discharge. S. v. Clendon, 44. 

g 8. To Determine Right t o  Custody of Infants. 
Under Ch. 645, Session Laws of 1957, (G.S. 17-39.1) habeae cwpue will 

lie to determine the right to custody of m i m r  children drmspmtive of the 
marital s ta tus  of the parties. Cleeland v. Cleeland, 16. 

A decree of another state approving a prior separation agreement be- 
tween the parties and am-arding the custody of ,the childwn of the mar- 
riage in accordance therewith does not preclude our court from hearing 
and determining the right to custody of such children and awarding their 
custody in accordance with the condi,tions then existing some three years 
after the foreign decree, the court rendering the decree having authority 
to  modify it  for change of condition. Ibid. 
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§ 4. Murder in t h e  Eirst Degree. 
Murder in the first degree is the unlalwful killing of a human being with 

malice and with premeditation and deliberation. 8. u. B r o m ,  271. 

9. Self Defense. 
A person has the right to kill in self-defense if he believes and has reason- 

able grounds h r  the bel id,  that  he is about to be assaulted with a shotgun, 
even bhough no actual assault has been made, and that  it  is necessary for 
him t o  kill to save himself from death or great bodily hanm, it  being for 
the jury to determine the reasonableness of the belief upon the facts and 
circumstances a s  they appeared to defendant a t  the time of the killing. S. v. 
m o d e ,  632. 

9 13. Presumptions a n d  Burden of Proof. 
The intentional killing of a human being with a deadly weapon raises the 

presumption of malice, constituting the offense murder in the second degree, 
nothing else appearing, with the burden upon the State to establish premedi- 
tation and deliberation beyond a reasonable doulbt in order to establish a 
case of murder in the first degree. S. v. Brown, 271. 

The burden is upon defendant to prove to the satisfaction of the jury that  
he  acted in his self-defense and that  in the exercise of his right to self-de- 
fense he used no more force than was or reasonably appeared necessary 
under t!he circumstances to protect himself a m  death or great bodily harm. 
8. u. McDonald, 419. 

8 16. Evidence of Threats, Motive and  Malice. 
The introduction in evidence of a peace warrant together with affidavit 

made by the deceased two days prior to her death, is error, and such error 
held not cured in this case by a n  instruction undertaking to limit the pur- 
pose of the introduction of the peace warrant, since the whole was before 
the jury. 8. v. Oalces, 282. 

Under the facts of the instant case, testimony of unmmmunicated threats 
held competent under authoriQ of S. v. Mintm, 228 NC. 15. S. v. Goode, 632. 

§ 18. Evidence Competent on Question of Self-Defense. 
Defendant, in substantitbtion of his evidence on his plea of self-defense, 

introduced testimony of a witness a s  to a conversation between the witness 
and deceased on the day of the homicide in which deceased stated he  was 
going to kill defendant or defendanlt was going (to kill him. The witness 
further testified that  he had repeated the substance of the conversation 
to others. Held: The exclusion of testimony of another witness tha t  he had 
heard the first witness on the day of t;he crime relate his conrersation with 
deceased, must be held for prejudicial error, i t  not being necessary to the 
competency of such corroborating evidence that  the witness should hare  
identified persons to whom he had made the statements. S, v. Brown, 271. 

2.0. Sufficiency of Evidence a n d  Nonsuit. 
The evidence in this case is held sufficient to be submitted to the jury in 

support of the charge of murder in the first degree. S. v. Brown, 271. 
Testimony of State's witnesses as  to declarations made by defendant tend- 

ing to establish that  defendant killed his wife in self-defense, does not justi- 
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fy nonsuit when the other evidence in the case tends to show the facts to 
be other than a s  set forth in defendant's declarations. S. v. McDonald, 419. 

The State's evidence tending to show thlat defendant intenbionally shot 
his antagonist with a pistol, inflicting fatal  injury, is sutficient to  take the 
c a w  to the jury on a charge of murder in the second degree. S. v. Wagoner ,  
637. 

3 27. Instructions on Defenses. 

An instruction on the defense of drunkenness rendering deikndant in- 
capable of premeditation and deliberation that the defense of drunkenness 
is one which is dangerous in its application, is erroneous a8 a n  e rpres ion  
of opinion by the court on the evidence. S. 2;. Oakes,  282. 

Defendant's evidence was to the effect that  he shot and felled one person 
and &at another person, who mas in the company of the felled person, ran 
to  the felled person and reached for the felled person's gun, and that  d e  
fendant then shot the second person, inflicting fatal injury. Held:  An in- 
struction basing defendant's right of self-defense upon whether the second 
person was making an unlawful and felonious assault upon defendant is 
prejudicial. since defendant's evidence, a t  most, tends to show that he had 
ground to believe tha t  the second person was about to commit a felonious 
assault upon him. R. v. Goode, 632. 

Where defendant testifies that  he did not know whether he pulled the 
trigger or whether his antagonist pulled the trigger in the scuffle, but that 
the pistol nws fired in the scuffle, and that defendant did not intend to shmt  
his antagonist. but merely had the wewon to ward his antagonist off, his 
antagonist having on previous occasions assaulted defendant, the evidence 
is  sufficient (to require a n  instruction to the jury on the defense of a n  accidental 
killing. S. v. Wagoner ,  637. 

§ 29. Instructions on Right to Recommend Life Imprisonment. 
The 1949 amendment to G.S. 1417 does not create a separate crime of 

"murder in  the first degree with recommendation of mercy," but merely 
gives the jury, in the event it  convicts defendan't of murder in the first de- 
gree, the unbridled discretion to recommend that the punishment should be 
life imprisonment rather than death, and bherefore a charge, pursuant to 
statement of the solicitor, to the effect that  the charge of murder in the 
first degree was no longer in the case, but that  the charge of murder in the 
first degree with recommendation of mercy was in the case, is prejudicial. 
S. v. Dennfl, 113. 

I t  is error for the court, after giving correct instructions a s  to the right 
of the jury to recommend life imprisonment if they should And defendant 
guilty of murder in the first degree, to insbruct the jury that  the State con- 
tended that  the jury should not recommend that the punjishment should 
be imprisonment for life. S. V.  Oakes,  282. 

HOSPITALS. 

3 2. Support and Control of Public Hospitals. 
Where a bond order, approved by the voters of the county, authorizes 

the issuance of bonds in an aggregate amount to finance a new building or 
buildings to be used a s  a public hospital land the acquisition of a suitable 
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site therefor, the use of the proceeds of the bonds is limited by the bond 
order, and the county may not use the surplus left after completing the 
project contemplated in the bond order toward the construction of a clinic 
in another municipality of the county. Lewie v. Beaufort County, 628. 

HUSBAND AND WIFE. 

fj 6. Contracts and  Conveyances Between Husband a n d  Wife. 
A conveyance by the wife to the husband without co~uplying with the 

statutory requirements of G.S. 62-12, is null and void. Perkinr, v. Psrk iw ,  152. 
Where the husband $as a third party convey land to his wife, the ton- 

veyanw will be presumed to be a gift, and in order for the husband to 
establish that  she was to hold title in  trust for him, he must establish the 
par01 trust by clear, strong and convincing proof. Ibid. 

8 14. Creation and  Existence of Estates by Entireties. 
A conveyance of land to husband and wife, nothing else appearing, creates 

a n  estate by the entireties. Smith v. Smith, 669. 
Where tenanlts in common exchange deeds for  the punpose of alloting to  

each his o r  her sham of the land, the deeds emaployed merely sever the 
unity of poc~s~ssion and create n o  new title, and therefore if any one of such 
deeds names the tenant and his spouse as ggranltees, no estate by the en- 
tireties is thereby created, even though the grantee consents thereto, since 
the grantees must be jointly named and jointly entitled in order to create 
a n  estate by the entireties. Ibid. 

Mother and son were tenants in common. The son and his wife conveyed 
to rthe mother the son's entire interest in the lands, and the  mother executed 
deed for a p n t i o n  of the land im the son and his wife, "creating a n  estete 
by the entirety." Tbere was no evidence matt the portion conveyed to the 
son amounted to one-half the  lands. Held: The deed executed by the mother 
to the  son and his f i f e  created a n  estate by the entireties, even though both 
deeds were executed contemporanwusly, this being consonant with the in- 
tention of the parties as disclosed by the evidence and the facts and cir- 
cumstances surrounding the parties a t  the  time. Ibid. 

8 17. Termination of Estates by Entireties. 
An estate by the entireties is converted to a tenancy in common by decree 

of absolute divorce, and the wife may thereafter maintain proceedings for  
partition. Smith v. Smith, 669. 

INDICTMENT AND WARRANT. 

§ 9. Charge of Crime. 
An indictment must charge each element of the offense of which defendant 

is accused with such certainty a s  to  identify the offense and protect the 
accused from being twice put  in jeopandy for the same oeense, enable the 
accused to prepare for trial, and enable the court to proceed to judgment. 
8. 9. Walker,  35. 

While a n  indictment for a statutory offense is ordinarily sufficient if i t  
follows the language of the statute, if the statute characterizes the offense 
in mere general or generic terms or does not sufficiently define the crime 
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o r  set  forth all i ts essential elements, the language of the s tatute  must be 
supplemented by other allegations so a s  to set forth intelligently and ex- 
plicitly every essential element of the offense. Ibid. 

g 14. Time of Making Motions to Quash and Waiver of Defects. 
The imfflciency of a n  indictment to charge the commission of any offense 

may be raised a t  any time by motion to quash, o r  the court may take 
cognizance thereof ex mero m t u .  8. v. Walker ,  35. 

INFANTS. 

g 2. Liability of Infants on Contracts. 
Where a n  infant buys a car and wrecks it, he may disaffirm the contmct 

and recover that  par t  of the purchase price fumlbhed by him, lesa the value 
of the car in i ts  wrecked condition, notwithstandling t h a t  the father of the 
infant, prior ,to the wreck, in stating that  he had paid a part  of the pur- 
chase price, made no complaint or suggestion of nonage or other dieability 
of his son. FiBher v. Motor Co., 617. 

Where defendant, in a mit by a n  infant to recover the purchase price of 
a n  ar t i i le  upon disafflrmance of the cantract of sale, controverts the amount 
of the purchase price furnished by the  infant, a n  issue of fact is raised for 
the determination of the jury, and plaintiff is not entitled to  judgment 0x1 
the pleadings, notwithstanding the question of minority is not controverted. 
Ibid. 

Whether the law a s  to the liability of a n  infant on a contract of ~ l e  of 
an automobile should be changed is not a question for the Court, since the 
Court interpretg and does not make the law. Ibid. 

g 8. Jurisdiction to Award Custody of Minor. 
A decree of another state a m r d i n g  the custody of a minor does not de- 

prive our courts f m m  modifying and changing the decree in accordance 
with change in conditions subsequent to  the decree, the court rendering the 
decree having authority to modify i t  for  change of condition. Cleeland v. 
Cleeland, 16. 

INJUNCTION. 

g 7. Enjoining Occupancy or Use of Land. 
Where the court, under agreement of the parties, finds upon the  hearing 

on the merits that  the subdivision in question had been dweloped under a 
un i fo~m plan for residential purposes, conformed t o  within the area, and 
&at  the business development in  the neighborhood was out&ide the re- 
stricted area, the flndings support the  issuance of order enjoining a land 
owner and his prospective purchaser from effecting a threatened violation 
of the restrictive rtcrvemnts. Cauble v. Bell, 722  

8 11. Enjoining Institution or Prosecution of Civil Action. 
Finding that  plaintiff had repeatedly i n s t i t u t d  actions on the same cause 

of action against the same defendants for the p u q m e  of harassment sup- 
ports a n  order enjoining plaintiff from thereafter instituting additional 
actions on the same causes, the order relating only to actions subsequently 
instituted and to causes which had been determined by final judgment. 
Nowell v. Neal, 516. 
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The remedy of a bill of peace to prevenlt vexlaltious litigatlon may be in- 
voked in pending litigation. Zbid. 

§ 13. Continuance and  Dissolution of Temporary Orders. 
Upon the hearing of an order to  show cause why a tentpora~y restraining 

order should not be continued to the Anal hearing, the merits of the action 
a re  not involved, and where the complaint alleges that  defendants a r e  
threatening to sell realty of the church in question and divert its building 
fund pursuant to a n  election of the congregation improperly called, the re- 
sult of which was brought about by undue influence, coercive, or fraudulent 
means, the temporary order restraining defendants from transferring the 
real estate or expending any portion of the church's building fund is properly 
continued until the Anal hearing, although such restpaining order would not 
preclude the church from thereafter holding a n  election bearing on the ques- 
tion or from approving or disapproving the acbion taken a t  the election. 
McDartiel v. Quakenbush,  31. 

Where the sole purpcxse of the sui t  is to obtain injunctive relief, plaintiff 
is entitled as  a matter of law to the continuance of the temporary m t r a i n -  
b n g  order to the hearing, notwithstanding the denial of the primary equity in 
the answer, when the complaint sufficiency alleges the primary equity and 
the evidence and findings make i t  appear that  continuance of the temponary 
order is necessary to protect plaintiff's ~ i g h t  until the controversy m n  be 
determined upon its merits, since in such inetance the dissolution of the 
temporary order mould virtually decide the case upon the merits upon the 
hearing of the order to show cause. Studio8 v. G o l d s t w ,  117. 

If a n  order continuing a temporary restpaining order to the hearing is 
erroneous, i t  can be corrected only by appeal, and in the absence of appeal 
it  determines the status of the cause until the hearing. Topping v .  Board  of 
Education,  291. 

Where the court, upon Andings of fact and conclusions of law, continues 
a temporary restraining order to the hearing on, the merits, such flndings 
s u d  conclusions a re  not reviewable by another Superior Court judge upon 
motion to dissolve the temporary order prior to the final hearing. Zbid. 

Holding that  defendants had complied with conditions for dissolution of 
temporary restraining order, held error. Zbid. 

INSANE PERSONS. 

§ 6. Support of Incompetent's Dependants. 
Findings to the effect that  a n  incompetent was incurably insane, that his 

estate was greatly in excess of any needs for his support, hwpitalization 
and maintenance, that his adult children were in dire flnancial need, and 
that  advancements to them from their father's estate would operate for the 
better promotion and advancement in  life of the children, support a n  order 
directing advancements to be made to the children m t  of the surplus estate 
of the incompetent, G.S. 35-20, GIS. 36-21, and such order will not be held 
erroneous for want of direction in the order securing the advancements 
from being wasted. G.S. 35-26, the findin'g tha t  the advancements would 
operate for the bet,ter promotion in life of the children, supkwrted by evi- 
dence, being conclusive even though i t  should Eater turn out that  the advance- 
ments were wasted, and it  being a permissible inference from the evidence 
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and findings that the advancements would be used to aid the children, re- 
spectively, in the purchase of homes. Ford v. Bank, 141. 

INSURANCE. 

§ 1. Control and Regulation of Insurance Companies. 
The tax imposed by Chapter 1420, Session Laws of 1957, (G.S. 118-20) is 

not a tax imposed on insurance companies a s  a condition to  writing in- 
surance and is not a par t  of the premium but is an addition to  the premium 
and a tax to be paid by the purchasers of insurance and collected by in- 
surers for the Wiremen's Pension Fund. Asswance Co. v. Gold, 461. 

5 3. Construction and  Operation of Policies i n  General. 
While a policy of insurance will be liberally construed in favor of insured, 

the courts cannot revise the contract of the parties or strike out any of its 
provisions. Suits 8. Ins. CO., 383. 

An insurance premium is a consideration paid, whether in money or other- 
wise, for a contract of insurance. Assurance Co. v. Gold, 461. 

If the language of a n  insurance contract is ambiguous and susceptible 
to two interpretations, the courts will give i t  that interpretation which is 
most favorable to insured. Peirson v. Ins. Co., 580. 

If the language of a n  insurance con~tract is plain and unambiguous, the 
courts must give effect to the language, since the courts interpret but do 
not make contracts. Ibid. 

The words of a n  insurance contract must be given their ordinary and 
accepted meaning unless i t  is apparent another meaning is intended. Ibid. 

Each clause of an insurance contract must be given effect if this can be 
done by any reasonable construction, and differing clauses must harmonize 
if possible. Ibid. 

§ 29. Disability Insurance--ConWng Illness. 
Where the policy in one part provides benefits for nonconfiniug total dis- 

ab i l i5  and total lass of time, and in another part prmides additional bene- 
fits if such disability confines insured continuously within doors insured, in 
order to qualify fur the additional benefits, must show that  his total dis- 
ability and total loss of time, during the period claimed, confined him "con- 
tinuously n-ithindoors" within the language of the policy construed liberally 
in favor of insured. Snits c. Ins. Co., 383. 

Where, in a suit to recover additional benefits provided by the policy if 
insured's total disability should continuously confine insured withindoors, 
insured's evidence discloses that during the period in question he enrolled 
as  a graduate student a t  a university 33 miles distant. drove to and from 
the university and attended classes three times a week unaided, drove his) 
car  on personal errands and on pleasure trips, etc., nonsuit should be en- 
tered, notwithstanding insured's evidence that  he was paralyzed from the 
lower abdomen down and suffered total disability and loss of time. Ibid. 

§ 42. W a r  Risk Exclusion. 
Death of a soldier in action during the "Korean Conflict" occurs while 

he is in the military servive in time of war, "whether such war be declared 
or undeclared" within the exclusion of a double indemnity provision in a 
life insurance policy. Lamar v. Ins. Co., 643. 
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9 54. Vehicles Insured under hiability Policy. 
A policy covering liability for medical expenses arising out of the use of 

any vehicle owned by insured and used principally in in~ured 's  automobile 
dealer o r  garage business, o r  operations necessary or  inciden'tal thereto, 
does not cover medical expenses for  insured's wife for injuries sustained 
while she  was riding to a social function in a n  automobile owned and used 
by insured principally in his separate retail hardware mercantile business, 
uobwithstanding that the vehicle was occasionally used in co~mection with 
the automobile dealer and garage business, s i m  the vehicle was not used 
principally in the garage business o r  for a use incidental to such business. 
The word "inciclental" defined. Pe i r sm v. Ins. Co., 580. 

9 92. Action on Lightning, Windstorm and Hail Insurance. 
Testimony to the effect that  in raising insured's house in  m s t r u c t i n g  a 

basement, the house was underpinned so that i t  was even more solidly on 
its foundations than before, and that  winds of a hurricane shook the  house 
and then lifted it  up and caused i t  to crash to the  ground, ie hew sufflcient 
to sustain the jury's verdict that  the damage was the direct and proximate 
rmult of windstorm and that  insured had not increased the hazard, and to 
justify recovery on the wind5torm policy sued on. Moore v. Ins. Co., 625. 

INTOXICATING LIQUOR. 

§ 18. Competency and Relevancy of Evidence. 
Testimony that  the 1,iquor in question "smelled" like nontaxpaid liquor 

has no probative force. 8. v. Smith, 212. 
Where defendant is oharged with possession of nontaxpaid whiskey and 

with possession for the purpose of sale, evidence that  defendant had non- 
taxpaid whiskey in his ~>ossession on a date some nine months af ter  bhe 
offense for  which clefendant was being tried is irrelevant and incompetent, 
nor is such evidence admissible to prove quo aninto, since mere proof of un- 
lawful possession a t  one time is not relevant to whether his possession a t  
another time was for the purpose of sale. S. v. Bell, 379. 

f$ 13c. Sufflcienc) of Evidence on Charge of Illegal Possession. 
Where there is no evidence tending to show that the container of less 

than one gallon of liquor found in defendant's possession did not bear rev- 
enue stanips of the Federal Governmen~t Crr any county board, and the only 
testimony tending to show tha t  the whiskey was nontaxpaid is testimony 
of the officer that  it  had the odor of nontaxpaid whiskey, defendant's mo- 
tion to nonsuit in a prosecution for illegal possession of intoxioating liquor 
should hare  been allowed. S. v. Smith, 212. 

The widence disclosed that  defendant was in possession of five pints of 
taxpaid whiskey in a building used by him a s  a combination store and 
dwelling, and that  the whiskey was found in the room used as a bedrmm, with 
the seal of one of the bottles broken, but it  was stipulated by defendant's 
munsel that  defendant had the whiskey i n  his store. Held: The evidence is 
sufflcient to support the charge of unlawful possession, and defendant's motion 
to nonsuit was properly denied. S. c. Welborn, 268. 
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JUDGMENTS. 

$ 1. Consent Judgments. 
A consent judgment is the contract of the parties entered upon the records 

wi,th the approval and sanction of a court of competent jurisdiction, and 
such contmots cannot be modifled or set aside without the eonsent of the 
parties thereto, except for fraud or  mistake, and in order to vacate such 
judgment a n  independent action must be instituted. Arm8trony v. Ins.  Co., 3,52. 

$ 10. Time and Place of Rendition. 
Order for the sale of realty to produce income for the payment of ali- 

mony decreed by the court should be entered a t  t e r n  and not in chambers 
if the defendant husband is not given notice thereof. Lambeth v. Lambeth, 315. 

g 11. Judgments  by Default and  Inquiry. 
A judgment by default and inquiry establishes a right of action of the 

kind properly pleaded in the complaint, determines the right of plaintiff 
to recover a t  least nominal damages and costs, and precludes defendant from 
offering any evidence, in the execution of the inquiry, to hhow thast plain- 
tiff has no right of action. Hozuze v. McCall, 250. 

While a judgment by default and inquiry precludes defendant from show- 
ing that  plaintM ha8 no right of action, the default admits only the aver- 
ments of the complaint, and if the allegations of the complaint a re  insuffi- 
d e n t  to  s tate  facts constituting a cause of action, judgment on the inquiry 
is erroneous and may be set aside upon demurrer ore t e n w  while the action 
is pending. Ibid. 

g 17b. Conformity to Verdict, Proof and  Pleadings. 
Where defendant tenders judgment placing plaintiffs in tlie same posi- 

tion a s  if the jury had answered the issue in plaintim' favor, the matters 
in controversy a re  settled by concession and the court properly enters judg- 
ment thereon, and plaintiffs may not object thereto, plaintiffs being entitled 
to a n  adjudication of their rights, but not being entitled to insist on how 
their rights should be ascertained. Perry  v. Doub, 322. 

The court may not, even with the consent of the parties, adjudicate a 
cause in  part and leave one of the causes of action undisposed of, but 
should enter a single judgment completely and flnally determining all of 
the rights of the parties arising on the pleadings and evidence. Trucking Co. 
v. DvwZeaa, 346; Hick8 v. Koutro,  61. 

$ l7d .  Construction, Operation and  Effect of Judgment. 
A consent judgment that propounders should execute and d e l i ~ e r  to 

caveator a deed to certain lands upon payment by the mveator of the sum 
stipulated, does nat constitute a transfer of title within the contemplation 
of G.S. 1-227 and G.S. 1-228, even though such judgment may be sufecient to 
support a n  order for speciflc performance in a n  action brought for that  pur- 
pose, and the judgment does not in itself entitle caveator to a n  order for 
possession. I n  r e  Will of  Smith,  563. 

$ 18. Process, Notice and  Service. 
Valid service on nonresident by service on the Secretary of State sup- 

ports judgment sin per8ovanz. Shcpard 2;. Nfg. Co., 454. 
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fj 27a. Attack of and Setting Aside Default Judgments. 
A judge of the Superior Court bas original as  we11 as  appellate juris- 

dicticm to set aside a default judgment. Columbus County v. Thompson, 607. 
Findings, supported by evidenoe, to the effect that  in a n  action against 

husband and wife arising out of business dealings bebween plaintiffs and 
the husband, the wife relied upon the husband's amuranoe that he would 
handle the matter, and that  the wife has a meritorious defense to the 
action against her, are held sufficient to support the count's order setting 
aside the judgment agaimt her for suprise and excusable neglect under 
G.S. 1-220 upon her motion made within one year of the rendition of judg- 
ment. Abemetky v. n'ichols, 70. 

The finding of a meritorious defense is essential to the validity of an 
order setting aside a judgment for surprise under Xoneyl~nm w. Vone~hant .  
641. 

9 27b. Attack of Judgment  fo r  W a n t  of Jurisdiction. 
A prima facie presumption of rightful jurisdiction arises from the fact 

that  a court of general jurisdiction has acted in the matter. Nunn 2;. Gibbons, 
382. 

Where there is no valid service, the judgment is void. Columbz~s Countlj 
U. Tl~ompsm, 607. 

A void judgment is a nullity and neither the lapse of time nor a general 
appearance can give i t  validity. Ibid. 

§ 27c. Attack and Setting Aside Erroneous Judgments. 
An erroneous judgment can be corrected only by appeal. Iltoppivr,g c .  Board 

of Education, 291; Nowell v. Beal, 516. An expression of opinion by the 
trial court on the evidence is error of law within this rule. Nowell v. Neal, 516. 

Q 32. Operation of Judgments  a s  B a r  to  Subsequent Action i n  General. 
In  order for a party to be barred by the doctrine of re8 judciata, i t  is 

necesary not only that he should have had a n  opportunity for a hearing 
but also that  the identical question must have been considered and de- 
termined adversely to him. Croeland-Cullen Co. w. CrosZand, 167. 

Plaintiff, after unsuccessful litigation against one party, may not seek 
to litigate identical question in action against another. Ibid. 

h personal representative, after entering a consent judgment for damages 
for the wrongful death of intestate, may not sue the surgeon for malprac- 
tice alleged to be a contributing cause of the death. Bell r .  H m k i n u ,  199. 

g 38a. Operation of Judgments  of Nonsuit as B a r  t o  Subsequent Action. 

Where plaintiff fails to pay the costs awarded against her in a prior action 
nonsuit&, the judgment of nonsuit bars a subsequent action instituted on 
the same cause even though it  be instituted within one year of the nonsuit, 
since com~pliance with the conditions of the statute is prerequisite to the 
right to claim its protection. Nowell v. Hamilton, 523. 

Q 33b. Operation of .Consent Judgments  and Judgments  in  Retraxit 
a s  Bar  t o  Subsequent Action. 

Consent judgment or judgment in retrasit  pursuant to compromise with 
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owner of parked car does not bar action by owner of car directly involved 
in the collision against the driver of the other car. M e ~ c e r  v. Hill iard,  725. 

§ 85. Plea  of Bar, Hearings and Determination. 
Ordinarily, only the documents constituting the record proper are  before 

the court a t  pretrial conference, and where the record on appeal fails to 
indicate that  either party offered evidence or  waived a jury trial, judg- 
ment of nonsuit on the ground of estoppel by a prior judgment, predicated 
upon findings of fact by the court, must be vacated and the cause remanded. 
S. v. Goode. 634. 

JUDICIAL SALES. 

Q 4. Deposits and  Resales. 
,4n advance bid entered by the owners of a minority interest in the land 

and not supported by a cash deposit o r  bond but only by the interest of 
t,he advance bidders in the land, which interests are  subject to deeds of 
trust, judgments and tax liens in a n  undisclosed amount, does not meet, 
a t  least technically, the statutory requirements for an advance bid. Gallo- 
wazJ v. Hester ,  275. 

Whether to accept a cash bid or order another sale, thus releasing the 
cash bidder, calls for the exercise of judicial discretion, and where i t  ap- 
pears that one advance bid after another had caused the property to be 
resold a number of times until a l l  bidders had retired fqom the competition, 
the confirmation of the last sale to the last and highest bidder in the amount 
of the bidder's upset bid, the cash deposit having been made, and the re- 
fusal to order another sale upon an upset bid of the owners of the minority 
interest in the larld, secured not by cash or bond, but only by their interkst 
in the land which was subject to liens in an undisclosed amount, will be 
affirmed as  a proper esercise of judicial discretion by the court. I b i d .  

8 7. Title and Rights of Purchaser. 
The purchaser a t  a judicial sale is not under duty to employ counsel to 

esamine the p~oceeding. Pamlico  count^ v. Davis ,  648. 

LIBEL AND SLANDER. 

§ 7b. Qualified Privilege. 
An offieial report by a n  inyestigator af a church, published in the offieial 

organ of the church, is qualifiedly privileged, and in the absence of evi- 
dence of express or actual malice, nonsuit is proper. Hevndo~r v. Melton, 217. 

LIMITATION OF ACTIONS. 

$j 5b. Fraud  o r  Ignorance of Cause of Action. 

Where i t  appears from plaintiff's own pleadings and admissions that  plain- 
tiff' discovered and had knowledge of the alleged fraud more than three 
years prior to the filing of a n  amendment to her complaint, which for the 
first time alleged the cause of action for fraud, the action is barred by 
G.S. 1-22 ( 9 ) .  Nozcell v. Hamilton,  823. 
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Q 11. Institution of Action. 
An amendment introducing a new cause of action does not relate back, 

and  the bar of the statute of limitations must be compu,ted a s  of the time of 
filing the amended pleading rather than the time the action was instituted, 
irrespective of whether the  limitation is a condition annexed to the muse 
of action or a n  ordinary statute of limitations. Stantey  v. Membaahip Corp., 
90. 

Where the original complaint fails to state facts sufficient to constitute a 
cause of action, a n  amelldment supplying the deficiency constitutes a new 
cause of aotion for the purpose of computing the bar of ithe statute of limi- 
tations. Ibid. 

g 15. Pleading. 
The contention that  an amendment constituting a new cause of action 

wlas filed after the bar of the statute of limitations was complete cannot be 
raised by demurrer or motion to strike, but can be presented only by answer. 
S t a m e y  v. 2lembcrslr ip  Corp., 90. 

MASTER AND SERVANT. 

g Bb. Construction and  Operation of Contracts of Employment. 
Where the employer contends and offers evidence to the effect that it re. 

duced the salary of a n  employee by a certain sum and that  the contract 
thereafter continued without change for the reduced sa~larg, and the em- 
ployee contends ~ n d  offers evidence to the effect that  the parties agreed 
that  his salary should not be reduced, but that  it  should be paid part  in 
cash, and the amount of the reduction should accrue and be paid him a t  a 
later date  in a lump sum, and that  this agreement continued without change, 
the conflicting evidence raises a n  issue for the determination of the jury, 
and further, the employee could not be limited in his recovery to the last six 
months of the employment. Koonce v. Motor Linea, 390. 

A Like prior course of dealing between the parties is competent in cor- 
roboration of the employee's contention. I b i d .  

g 2e. Collective Bargaining. 
Union shop agreement held not unconstitutional in requiring involuntary 

payment of dues used partly for political purposes. Allen v. R. R., 491. 

g! 4a. Distinction Between Employee and Independent Contractor. 
The distinction between a n  independent coutractor and a n  employee or 

agent is  the right of the employer to exercise control over the manner in 
which the work is performed. Pressley v. Tut-ner,  102. 

That the person doing the work determines the hours of work and is 
paid on a commission basis rather than a fixed salary, a re  not determinative 
of whether such penson is a n  employee or a n  independent contractor but a re  
merely indicia to be considered with the other factors in determining the 
status of the parties under the contract. Ib id .  

S 15. Duty to Provide Safe Place t o  Work. 
An employer owes the duty to a n  employee to esercise ordinary care to 

provide a reasonably safe place to work and reasonably safe ingress and 
egress. Bernol~t v. Isenhour, 106. 
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§ 40c. Compensrltfon A c t w h e t h e r  Accident "Arises Out of Employ- 
ment." 

Findings, supported by evidence, to the effect that  the employee was in- 
toxicated a t  the time of the accident, that  in  overtaking a truck preceding 
him on the highway, his car left skid marks for 75 feet straight in  a line 
forward and then skid m a ~ k s  sideways across the center of the highway 
to his left, and that his car was struck by a car approaching from the oppo- 
site direction, are held sufficient. to show that the accident resulted from 
the employee's violation of a safety statute and to support the finding of 
the Industrial Commission tihat the employee's injury and death was w- 
casioned by his intoxication, and judgment denying compensation is  affirmed. 
Oeborne v. Ice Co. ,  387. 

Where the employer provides a parking lot on its premises next to its 
factory and permits its employees to park their cars in the lot, a n  injury r e  
ceived by a n  employee in  a fall while she was walking from her parked c a r  
on her way to the other part of the employer's premises where she actually 
worked, is a n  injur;r arising out of and in the course of her employment 
within khe purview of G.S. 97-2(f).  Dams v. M f g .  Co., 543. 

Injury or death caused by lightning may be compensable as arising out 
of the employment when the circumstances incident to the employment sub- 
ject the employee to R greater hazard or risk than that  t o  which he would 
otherwise h a ~ e  been exposed o r  to which the public in general is exposed. 
Pope c. Goodsoti, 690. 

Only those injuries by accident which arise out of and in the course of 
the employment a re  compensable under our Workmen's Compensation Act, 
and it  is requicd that  the injury be traceable to the employmeut a s  a con- 
tributing proximate cause. Ibid.  

Whether an i n j l u ~  by accident arises out of the employment is a mixed 
question of law and of fact. Ibid.  

Evidence held sufficient ,to support conclusion that  the incidents of em- 
ployment exposed the employee to the risk of lightning greater than that 
of persons in general. Ibid.  

s 402. compensation Act-Deseases. 

Tpon disability from asbestosis, i t  must be assumed that  even the last 
five days the employee was exposed to asbestos dust contributed to the in- 
jwy,  and such presumption supports n fincling to that effect. Hartsell z;. 

Tl~ermoid Co  , X!7. 

9 40g. Compensation Act-Hernia. 
Judgment awarding compensation for hernia without evidence that  a t  

the time the employee suffered tlw injupy he was performing  the work in 
any other than the usual manner, reversed on authority of H m s l e y  c. Co- 
optvntive, 246 S.C. 274. HoZt v. Mills Co. ,  215. 

S 40j. Compensation Act-Compensation for  Facial Disfigurement. 
E~idence  held snffieient to  support the finding of Industrial Commission 

that claimant had suffered a facial disfigurement sufficient to adversely 
affect claimant's ni~lleamnce to  such estent that it may be reasouabiy p r e  
sumed to lessen his opportunity for remunerative employment, and award 
of compensation therefor is upheld. Davis v. Construction Co., 129. 
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9 46. Compensation Act-Nature and  Functions of Industrial Colnmis- 
sion. 

The General Assembly may not delegate its autho13ity to legislate to a 
court or commission, and a decision or rule of the Industrial Commission 
does not have the force of lam. Hartscll  z3. Tliern~oid Co.. 527. 

8 51. Proceedings before Commission. 
Where the hearing commissioner inquires into the qualification and compe- 

tency d a witness presented as  a n  expert in regard to lightning, his ruling 
that the witness is qualified as  a n  expert will not be disturbed, there be- 
ing nothing to show abuse of discretion. Pope v. Coorlxo~t, 690. 

9 53b(l) Amount of Compensation for  Injury. 
Compensation for permanent partial disability in tlie 103s of the use of 

the employee's hand resulting from an accident occurning prior to the ef- 
fective date  of the amendment to G.S. 97-31(t) is the minimum of $10 per 
week prescribed by G.S. 97-29, for 170 weeks, notwithstanding that the 
employee had returned to work after the tvrmination of his total temporflry 
disability. Oaks 2,. Nil l s  Co., 2%. 

8 33b (4). Compensation Act--Costs and Attorneys' Fees. 
The provisions of G.S. 97-90 that  the Industrial Commission apprwe fees 

for attorneys implies the exercise of discretion and judgment by the Com- 
mission, and the superior court on appeal is without power to hear evidence 
upon the question and strike out the fee allowed by the Commission and 
approve a fee in a dtifferent amount. Brice u. Salcayt  Co., 71. 

8 6% Part ies  Liable fo r  Payment of Award. 
!@he 1957 amendment to G.S. 97-57 became effective 1 July, 1957, and 

where a n  employee ceases work because of disability from asbestosis prior 
to  that  date, the amendment is not applicable in detepnlining liability for 
such disability. Hartsell  v. Thermoid Co., 527. 

G.S. 97-57 is clear as  to which employer is liable fur disabiliity from 
asbestosis, the statute prmiding that  the employer in whose service the 
employee was last exposed to the hazards of the disease for as much as 
thirty working days, or parts thereof, within s w e n  consecutive calendar 
months, should be liable, but in thwe instances in which different insurance 
carriers a r e  on the risk during such thirty-day period. the statute, prior 
to the 1957 amendment, makes no provision as  to the respective liabilities 
of the insurers, and therefore their liabilities must be determined in ac- 
cordance with the policy contracts. Ibid.  

Where a n  employee becomes disabled from asbestosis while working for 
a single employer, but different insurers a re  on the risk during the employee's 
last thirty days exposure to the hazards of the disease, the carrier last 
on the risk, even t~hough it  was on the risk for only the last five days the 
employee worked, is solely liable for the award under the provision of the 
policy contracts that each policy should apply only to injury by disease 
of which the last day of the last exposure occurs duriug the policy period, 
there being no statutory provision governing the respective liabilitieq of 
the insurers in suah instance prior to the 19.T amendment to G.S. 97-57. I b i d .  

Under the Workmen's Compensation Act, an employee has tlie right to 
enforce against the insurer the contract of insurance made for his benefit. 
G.S. 97-98. I b i d .  
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g 553. Compensation A o L A p p e a l  a n d  Review in Buperior Court,  
The Industrial Commission is constituted the fact finding body in pro- 

ceedings coming within its junisdiction, G.S. 97-77, and review on appeal 
from its judgmenlt is  limited to the legal questions of whether there is c m -  
petent evidence to support its findings and whether such Andings support 
its legal conclusions, and the supenior court cannot in any event consider 
evidence on appeal for the purpose of finding the facts for itself, its power 
being limited to remand of the cause for proper findings if the findings of 
the Commission are  insufficient to enable the court to determine the rights 
of the parties. Brice  v. Salvage Co. ,  74. 

If a finding of the Industrial Commission is supported by competent evi- 
dence, the admission of evidence that  is without probative value upon the 
question is immaterial. Osborne v. Ice Co. ,  387. 

The findings of fact of the Industrial Conlmission are  conclusive if sup- 
ported by competent evidence, n1otwi.thstandinp that the evidence would 
suppont a contrary finding. I b i d .  

An exception to the failure of the Industrial Commission to make a perti- 
nent finding supported by evidence must be sustained. Hartsel l  v. Thermoid 
Co., 527. 

MONEY RECEIVED. 

§ 1. Nature and  Essentials of Right of Action. 
Evidence (tending to show that  plaintiff paid the total balance he acknowl- 

edged to be due intestate to intestate's personnl representatives, that the 
beneficiaries of the estate claimed a large additional amount to be due, 
and made repeated demands utpon plaintiff and threatened to "take further 
@taps" if bhe additional amount were not paid. tha~t plaintiff, who was 
unlettered, old and ill, was greatly worried by the demande, and paid the 
additional sum to maintain peace in the family, stating that  he did not owe 
the money but for defendantts to take it  and bring i t  back after they had 
found out i t  masn:t bheir money, is held sufficient to support the referee's 
finding that the payment of the additional sum was not voluntary. Bradsher 
v. Morton, 236. 

MORTGAGES. 

k 3% Waiver of Right t o  Attack Foreclosure and Estoppel. 
Where the grantee of the mortgagor acquiesces in the foreclosure of a 

prior deed of trust executed by his grantor and accepts from the purchaser 
i n  payment of a lien on the property monies borrowed by the purchaser on a 
subsequent deed of trust, he is estopped from attacking the title of the pur- 
chnier. C o r b ~ t t  c. C'orbetf, 5%. 

MUNICIPAL CORPORATIONS. 

@ 3. Territorial Extent and Annexation. 
JIunicipality may issue bonds and levy tases to estend municipal s e r ~ i c e s  

to territory to be annexed prior to date annexation is effective. Tllomasson 
v. Smi th ,  84. 
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Sanitary District held nat entitled to complain that  limits of municipality 
were extended to embrace part  of district. Sanitary District v. I~enoir,  96. 

-4 public corporation formed by the merger or cousolidation of two o r  
more public corporations succeeds to all  the dnties, obligations and assets of 
its previous parts ;  where the boundaries of one public corporation a re  ex- 
tended to take in  part of the territory of another and each corporation con- 
tinues its services and exercises the function authorized by the Legislature, 
there is no merger, and each continues to own and hold its property neces- 
sary for its corporate purposes, certainly in the absence of clear legislative 
mandate to the contrary. Ibid. 

A sanitary district is not a "municipality" within the meaning of G.S. 
180-1, so  a s  to preclude a municipality from annexing territory within a 
sanitary district. Ibid.  

The territory of governmental agencies or municipal corporations may 
overlap even when both hare  the same general purpose. Ibid. 

§ 5. Powers and  Functions i n  General and  Legislative Control. 
Municipal corporations a re  creatures of the General Assembly and can 

have only such powers as  a re  espressly conferred by the General Assembly 
or such as  a r e  necessarily implied by those expressly given. 8. G. JicUrazo, 20.7. 

g 6. Distinction between Governmental and Private  Powers. 
Activity of a municipality which is discretionary, political, legislative o r  

public in  nature and performed for the public good in behalf of the State 
rather than for itself, is a governmental function; activity of a municipality 
which is commercial or chiefly for the private advantage if the compact 
comqmunity, is private o r  proprietary. Carter 2.'. Oreewboro, 328. 

Activity of a city in managing a temporary, low-cost housing project for 
a special and limited class of tenants under contract with the Federal Gov- 
ernment, under which the city receives substantial ground relital and other 
beneflts ,and is entitled to salvage upon removal of the structures, is a pro- 
prietary activity, and the city may not escape liability for the negligent 
acts of its employee in the discharge of such function on the ground of gov- 
ernmental immunity. Ibid. 

g 7. Governmental Powers. 
A municipal corporation has power to operate chenlical fogging ma- 

chines to destroy anopheles mosquitoes in the inlterest of health, Moore w. 
P1~mozith, 423. 

!j 8a. Private  Powers i n  General. 
While the General Assembly may authorize a municipal corporation to 

engage in a business for public benefit and to extend such power beyond i ts  
corporate limits, such authority does not confer upon the uiunicipality the 
right to exclude competition in the territory served. S. z'. VrCfra~c, 205. 

8 8b. Public Utitlities. 
$Section 6, Chapter 802, Session Laws of 1957, authorizes the City of 

Charlobte to extend its water and sewer lines into the area to be annexed, 
upon the approval of the voters of annexation, prior to the time fixed by 
the statute as  the effective date of the annexation. Tl~on~assor~ c. Smith, 84. 
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g Sg. Cemeteries. 
A municipal corporation has no power to provide by ordinance that a 

fee be charged for the setting of a marker a t  a grave in bhe municipal ceme- 
tery when such marker Ls not purchased from nor set by the municipality, 
and no part  of the charge for such setting is to be used in the perpetual 
care fund of the cemetery, and such charge is not an inspection fee. S, v. 
NcGraw, 205. 

8 lZ. Governmelital Immunity t o  Tort Liability. 
Where a municipal corporation procures liability insurance on a vehicle 

used by i t  in  the performance of a governmental function, i t  waives its 
gorammental immunity for the negligent operation of such vehicle to the 
extent of the amount of liability insurance. Moore v. Plymouth, 423. 

$j 14a. Defects o r  Obstructions i n  Streets. 
Eridence held ,to disclose contributory negligence a s  matter of law on part 

of motorist hitting tree lying in the street. Smith v. Kineton, 160. 

8 14b. Defects i n  o r  Injur ies  from Sewers and Drains. 
Where plaintiffs sue for permanent damages to their lands resulting from 

the discharge of sewage into a stream by defendant municipality, and offer 
evidence that their land was being damaged therefrom, there is no variance 
between plaintiff's allegation and proof so as  to justify nonsuit, notwith- 
standing that  the court, upan defendant's evidence that  the nuisance would 
be abated by a definite date, submits the issue as  to temporary rather than 
permanent damage. Bpaugh w. Wilzston-Balem, 194. 

g Z5b. Control over and Management of Streets. 
Sonuser of a portion of the width of la dedicated street does not consti- 

tute a n  abandonment of the unused portion ;by the municipality even though 
such portion is left unused upon the construction of a new stneet from the 
used portion of the dedicated street, nor does such circumstance constitute 
a relocation of the street so as to comtitute a n  abandonment of any por- 
tion of the dedicated street. Salisburg w. Ramhavdt, 549. 

The fact that  a municipality has permitted a n  owner of land adjacent 
to rr street, dedicated to and accepted by the public, to erect and maintain 
fo r  a number of years a granite wall on  a pontion of the width of the street 
and lms assessed the property for improvements for curbing and guttering 
a new street bordering the unused portion of the dedicated street, does not 
estop the municipality, upon the later improvement of the dedicated street 
for its full width, fro111 asserting title for  the entire width of the dedicated 
street. Ibid. 

8 30. Power to Make Improvements and  Levy Assessments Therefor. 
I t  is not required that land abut directly on a par t  of a street that  has 

been improved in order to subject i t  to liability for  assessments, as  where 
a lot abuts one street opposite n "y" intersection with a new street. Sali8bur]1 
v. Bavnhardt, 540. 

g 37. Zoning Ordinances. 
I t  is not required that zoning district lines coincide with property lines, 

regardless of the area inrolred. G.S. 160-173. Penny w. Durham, 596. 
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As a general rule, the words of a zoning ordinance will be given their 
ordinary meaning and significance. Ibid.  

Zoning ordinances m e  in  derogation of the right of private property, and 
exemptions must be liberally construed in favor of the property owner. Ibid. 

The zoning ordinance in question, passed by a majority vote, rezoned ap- 
plicant's property lying more than 150 feet from the street, but left the 
zoning regulations unchanged a s  to  applicant's property abutting the street 
LO a depth of 150 feet therefrom. The owners of more than 20 per cent of 
the footage on the opposite side of the  sbreet from applicant's property had 
protested the change. Held: Protestants' property does not l ie "directly op- 
posite" the propenty rezoned within the pumiew of G.S. 160-176, and there- 
fore i t  was not required that  the zoning ordinance be passed by t h e f o u r t h s  
of the members of the city council. The term "directly opposite" defined. Ibid. 

§ 40. Violation and Enforcement of Ordinances. 
Notwithstanding the broad provisions of G.S. 14-4, the violation of a 

municipal ordinance cannot be a criminal offense if the  ordinance is invalid. 
S. v. M c G r a w ,  205. 

3 46. Notice a n d  Filing of Claim against Municipality. 
Where plaintiff' fails to allege and prove the giving of notice of a claim 

in tort against a municipality within the time prescribed by its charter, ordi- 
narily nonsuit is proper, but if plaintiff alleges and proves that  his failure 
to give such notice was due to such mental o r  physical disability as  rendered 
i t  impossible for him by any ordinary means a t  his command t o  give notice 
and that he actually gave notice within a reasonable time after the dis- 
ability was removed, the failure to give such notice does nolt bar his action. 
C a r t e r  v. Greensboro, 328. 

Plaintiff's evidence that  when he was  three years old he was seriously 
injured, requiring more than six months hospital treatment, that  he was 
without guardian, that  U s  mother was of limited education, was separated 
from his father and later divorced, and that  notice of his claim against the 
municipality was given immediately af ter  he was advised of his legal ~ i g h t s ,  
requires the submission to the jury of an issue of whether the giving of 
timely notice was impossible because of plaintiff's physical and mental in- 
capacity, and the jury's affirmative answer to the issue is conclusive. Ibid. 

NEGLIGENCE. 

8 4a. Condition a n d  Use of L a n d  and  Buildings i n  General. 
Lt is not negligence per se for  the  owner of land to maintain a pond, pool, 

lake or reservoir thereon. M a t h e n u  v. Mills Co. ,  575. 

5 4b. Injuries to Children. 
Where the owner of land has knowledge, actual or constructive, that  

children of tender years a re  in the habit of playing on his premises, i t  be- 
comes his duty to exercise ordinary care to provide reasonably adequate 
protection against their injury, the standard of care being that  cane which 
a man of ordinary prudence would esercise under such circumstances. 
M a t h m y  zr Mills  Co., 675. 

!L%e owner of land, even though he has knowledge that  children of tender 
gears a re  in bhe habit of playing thereon, ir  not under duty to render tres- 
pass by them impossible, but is rryi~ired to take only such precautions, by 
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way of erecting guards, fences o r  other means, as  a re  reasonably sufficient 
to preTent trespassing by them, and he may not be held liable as  an insurer 
of their safety. Ibid. 

Evidence held insufficient to show negligent failune of owner of land to 
exercise due care to prevent injury to trespassing children. Ibid. 

§ 41 (1). Distinction between Trespassers, Licensees and Inviters. 
One who enters the premises of another without per1uission or other 

right is a trespasser; one who enters with permission bnt solely for his 
own punposes is a licensee; one who enters by inlvitatioii, espress or im- 
plied, is a n  invitee. Hood v. Coach Co., 334. 

A person on the premises of a service station a s  a custoiner i- an invitee. 
Little v. Oil Co., 773. 

§ 4f(2). Injury to  Inviters Using Land or Buildings. 

The owner of land owes the duty to inritees to keep his premises in a 
reasonably safe condition and to give warning of hidden 1)erils or unsafe con 
ditions so f a r  as  they can be ascertained hy ~ w ~ ~ n n a l > l e  in+l!ec-ti~)n : I I I ~  super- 
vision. Hood 2;. Goork Po., .531: Skipl)o 1. .  ('lrccrthr~r~f. 706: Lfttle 1.. 011 Ca. 
773. 

-411 employee, in using the entrance designated by the employer and the 
employer's contractor for use while the building was being enlarged is not 
a licensee but a n  ~nvi tee ,  and the contractor is m d e r  duty to e~erc i se  due 
pare not to render the entrance dangerous to tt1o.e lrrt)l!rrly 11ci11,: it. ~ ~ ( I I I ~ I I :  

v. Zscnhoitr, 106. 
The proprietors of a stose a m  not insurers of the safety of their custo- 

mers. Skipper v. Cheatham, 706. 
There is no inference of negligence, nor does tlie doctrine of re8 ipsa 

loquiticr apply to a fall by a patron on the premises of a store. Ibid. 
Jh-idence held sufficient to be submitted to tlie jury on the issue of the 

contractors negligence in leaving an end of a scaffolding brace protruding 
into bhe entrance designated for use by the owner's employer.: while the 
building was being enlarged, and not to .:how contr ihnt~i~y ~~celicenc.c ;I.; :I 

matter of law on the part of the employee in hitting his head on the pro- 
truding board. Zbid. 

Coniplaint held insufficient to s tate  cause of action to recorer for fall 
of customer on store premises. Skipper 2).  Cheatlranz, 706. 

A ped~str ian,  while walking to the rfwr of a hnr \ t ; l t i ~ ~ n  ,110n:: the paled 
portion of the property of a bus company, customarily used by pedestrians 
and patrons, lying between a pared alley and the ~ L I S  c o i n p a n ~ ' ~  office and 
shops. ant1 in returning to his car along the same route, in ~nalting a trip 
to the bus station for the purpose of buying a ticket. is A n  ill! itee. Hood Y. 
Coach Co., 334. 

Evidence held sufficient to be submitted to jury in ac>tiou by inritec in- 
jured in fall into entrance well of bus office and not to slron- contributory 
negligence as  matter of law. Ibid. 

Allegations held insufficient to state cause of action for negligence on 
part of calling station proprietors in causing fall of customer orer concrete 
slab. Little v. Oil Co., 773. 
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§ 4f (3). Duty t o  Licensees. 
The owner of land owes the duty to licensees not to wilfully or wantonly 

injure them and also not to increase the danger by affirmative and active 
negligence in the management of the property. Hood v. Coach Co., 534. 
4f  (4). Duty t o  Trespassers. 

The owner of land owes the duty to trespassers not to wilfully o r  wantonly 
injure them. Hood v. Coach Co., 534. 

3 5. Proximate Cause i n  General. 
There can be more than one proximate cause of an injury, and negligence 

which continues to the moment of impact is a proximate cause thereof. 
dioo?.e v. Plumouth, 42% 

The omission to perform a duty cannot constitute one of the proximate 
causes of a n  accident unless the doing of the omitted duty would have pre- 
vented the accident. Wilaon v. Camp, 754. 

8 6. Concurrent Negligence. 
Concurrent negligence consists of negligence of two or more persons con- 

curring, not necessarily in point of time, but in point of consequence in 
producing a single, indivisible injury. Moore v. Plymouth, 423. 

§ 7. Intervening Negligence. 
The test of whether an intervening act of another insulates the primary 

negligence is whether such intervening act  could have reasonably been fore- 
seen and expected. .lioorc v. Plunzouth, 423. 

§ 11. Contributory Negligence of Persons Injured in General. 
Contributory negligence need not be the sole proximate cause of the in- 

jury in order to bar recovery, but i t  is sufficient if i t  (contributes thereto a s  
a pqoximate cause or one of them. Tew v, Rzcnnela, 1; Smith v,  Kinston, 160. 

A pedestrian is required to exercise the cfire of a reasonably prudent man 
to avoid being injured, the rule being constant while the degree of care 
varies with the esigencies of the occasion. Whether the pedestrian's a t-  
tention was distracted is a factor in determining the question. Remont v. 
Isenhour, 106. 

g 15%. Limitations. 
The three year statute of limitations applies to a cause of action to re- 

cover for personal injuries negligently inflicted. G.S. 1-52(5). Stamey v. 
Mcnzbership Covp.. 90. 

8 1%. Pleadings. 
Xegligence and proximate cause a re  legal conclusions from the  facts, and 

therefore the complaint in an action to recover for  negligent injury must 
allege particular facts sufficienlt to support these conclusions, and mew aver- 
ments that  the conditions constituted a "dangerous trap," o r  were hazardous, 
a r e  ineffectual as  mere legal conclusions. Skipper v. Cheatham, 706. 

I n  a n  action to recover for negligent injury, demurrer on the ground of 
contributory negligence may be allowed only if bhe facts allegpl in the eom- 
plaint affirmatively show contributory negligence a s  a matter of law, and 
it  is not required that the pleading allege faats sufficient to negative contrib- 
utory negligence. Zbid. 
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8 18. Competency a n d  Relevancy of Evidence. 
Change in design of manufacture after the accident is not competent to 

show that  article was dangerous as manufactured a t  time of accident. 
Tysotc v. M f g .  Go., 567. 

8 lOa(1) .  Sufficiency of Evidence to  Require Submission of Issue of 
Contributory Negligence. 

In determining the sufficiency of the evidence to require the submission 
of the issue of contributory negligence, the evidence must be considered in 
the light most farorable to defendant and the evidence farorable to plain- 
tiff disregarded. Wilson I ) .  Camp, 7.54. 

If diverse inferences may be drawn from the evidence on the issne of 
contFibutory negligence, the issue is for the determination of the jury. Ibid. 

8 1 9 b ( l ) .  Sufflcienry of Evidence of Srgligence to  Overrule Nonsuit 
in  General. 

If the evidence in the light niost farorable to the plaintib, giving him 
the benefit of all permissible inferences trom it, tends to support all essen- 
tial elements of actionable negligence, then it is sufficient to burl-ivp motion 
to nonsuit, or deniurrer t n  the evidence. JlcFalZs c. Smitlr, 123 : Lakc v. 
Express, Inr., 410. 

Plaintiff is entitled to have the issue of negligence submitted to Che jury 
if plaintiff's evidence and legitimate inferences therefrom tend to show that 
defendant breached a legal duty which it  owed plaintiff and that such 
breach of duty, or failure to l~erfornl, prosimately caused plaintiff's injurx. 
Hood v. CoarnA Co . ,  .534. 

Plaintiff must show a failure on the part of defendant to esercise proper 
care in the perfomlance of some legal duty which he owed plaintiff under 
the circumstances, and that such negligent breach of duty was a proximate 
cause of the injury, which is that came which p r o d ~ ~ c e s  the result in con- 
tinuous sequence, and without which it would not have ocrurred, and one 
from which any man of ordinary prudence could hare foreseen that such 
result was probable under the circun~stances. Wall v. Troqdoli, 747. 

Plaintiff must establish every fact essential to constitute actionable negli- 
gence as a reasonalble probability arising from a fair consideration of the 
evidence, and not as  a mepe guess or speculation, otherwise nonsuit is proper. 
i b i d .  

8 19c. Nonsuit fo r  Contributory Negligence. 
Sonsuit on the ground of contributory negligence should not be granted 

unless the evidence, taken in ithe light most favorable to plaintiff establishes 
contributory negligence so clearly that no other reasonable inference can be 
drawn therefrom. Tcw v. Rrtrvtcla, 1 : Hood v. Coach Co., .534. 

Whether nonsuit should be granted on the ground of contributory negli- 
gence must be determined in the light of the facts in each particular case. 
Tew v. Runnels, 1. 

8 20. Instructions in  Actions for  Negligence. 
Where photographs of the scene a re  admitted a s  substantive evidence 

without abjection, and such photographs tend to show that the wall around 
a depression on defendant's property had been shattered a t  both ends and 
iron upright pipes broken off, and there is further evidence that a municipal 
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oiulinanw required a railing or  fence around depressions, there is sufficient 
evidence of a change of condition in the premises to support an instruction 
on this aspect of the case. Hood v. Coach C'o., 534. 

I t  is error for the court to charge the jury conjunctively a s  to all  the 
specific allegations of negligence upon which plaintiff relied in order to 
answer the issue of negligence ill the affirmative, since such charge places 
the burden of proving all  of the allegations of negligence as  a proximate cause 
of the injury in order to obtain an affirmative answer' to the issue, whereas 
proof of any one of them is sufficient for this purpose. The use of "and" 
instead of "or" is prejudicial in such instance. Andrews v. Sprott, 729. 

PARENT AND CHILD. 

§ 5. Liability for  Support of Child. 
A parent is unlder legal and moral obligation to support his minor chil- 

dren, which ~bligatioil is applicable to both sane and insane parents, but 
this obligatiun nornlally terminates when the child reaches his majority and 
ceases to be dependent. Ford a. L:a?ik, 141. 

PARTIES. 

9 1. Kecrssary Parties. 
When a conlplete deterruination of the oontroversy cannot be made with- 

out the presence of other parties, they are  necessary parties and must be 
joined. G.S. 1-73. Uwrtou v. Tarkinytotc, 340. 

4. Proper Parties. 
The only statutory exception giving a party a legal right to the joinder 

of another party who is not necessary to the determination of the controversy 
i s  the right to bring in il party for contribution as a joint obligor under G.S. 
1-240. Ocvrto~c v. Ttrrki~~ytott. 340. 

The joinder c*f :I prol)er but not a necessary party is addressed to the dis- 
cwtion of the trial co~i r t  ill the itbsence of statutory provision to the con- 
trary. Ibitl. 

In  an action by the assignee on a debt in which detenclant sets up as  an 
offset the peni~lty lor usury, whether the assignor should be joined for the 
purpose uf pernlittiug ilefenclant to seek to recover from him double the 
aniount of ~ i ~ i ~ i i i ~ n ~  interest paid to the assignor rests in the discretion of 
the court, the ir.-igi~or being a proper but not a necessary party to the de- 
termination of tlit. i~s<ig~lee's cause of action. Ibid. 

IVpoil plea of ec~le seizin in partition proceedings the mortgagee of the 
party pleatling :.?olr aeiziu is a proper, but not a n w e s s a p  party, and whether 
such ptlrty shonltl be joinrtl rrata ill tlie discretion of the trial court. Corbet't 
2.. Co~,bott. .>G. 

§ 10. Jo indw of Additional Parties. 
Where an :~dditi(~niil  11arty is juined on motion of defendant, without 

notiw tc~ pl:rintil? (11. snc.11 atiditionnl party, ou the ground that sue11 addi- 
tional party is ;I necewary party, plaintiff and such additional party a re  
entitled to a hearing on that question, and where the holding of the court 
that tlie :~dditional party was not a necess:iry party is legally correct, the 
discretionary refnwl of the court to join such additional party as  a proper 
lx~r ty  is I I I I ~  rwiewable. Overto~r c. Tarkitryton, 340. 
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PARTITION. 

§ l a .  Right  t o  Partition. 
Petitioners, owning undivided interests in fee in several tracts of land 

and also owning life estates in the balance of the undivided interests in 
the same tracts of land, with contingent limitation oyer to persons not 
presently determinable, have Che right, as against the contingent remainder- 
men, to partition the sweral  tracts so that petitioners may hold some of 
the tracts in fee and in common, and thus know the boundaries of the real 
estate owned by them in fee distinct from the boundaries of that  in which 
they own life estates with contingent remainder over. Darts a. G r i f f w .  26. 

A tenant in common is  entitled as  a matter of right to partition real estate 
held in common to the end that he may have and enjoy his share therein in 
severalty, G.S. 46-3, and a person owning an estate for life may join in the 
proceeding. Ibid.  

After absolute divorce, wife may maintain partition proceedings for land 
formerly held by entireties. Smith  v. S m i t h ,  669. 

a .  Proceedings for  Partition-Parties and Pleadings. 
Petition for partition should accurately describe the specific lands sought 

to be partitioned and should affirmatively make i t  appear that  all parties 
who claim an interest in the property a re  before the court. Skipper v. You;, 49. 

rpon  plea of sole seizin in partition proceedings, the mortgagee of the 
party pleading sole seizin is a proper, but not a necessary party, and whether 
such party should be joined rests in the discretion of the trial court. Corbeft  
a. Corbetf ,  563. 

g 5a. Plea of Sole Seizin. 
Where respondents in a proceeding for partition deny that  petitioners own 

any interest in the land, the proceeding is converted into a civil action 
to try title. Skipper  a. You;, 49. 

§ 7. Partition by Exchange of Deeds. 
Deed by one tenant to another of entire interest in property and recon- 

veyance to him of a part  of the tract held not exchange of deeds for parti- 
tion in this case. S m i t h  v. Smi th ,  669. 

PARTNERSHIP.  

§ l a .  Nature and Essentials. 
Evidence that the husband was in the building and land development 

business, that his wife owned certain realty, and that she executed deeds for 
her land as  directed by her husband, but that she never received payment 
for property transferred by her and that the only money received by her 
from her husband over the period in question was for her support, is suffi- 
cient t o  justify a holding that  she is liable as  a partner or otherwise for 
building materials purchased by her husband. Supply Co, v. R e ~ n o l d s ,  612. 

§ 5. Representation of Fir111 by Par tner  and Liability of Partners. 
Where there is a general partnership of two persons, without restrictions 

on the authority of either partner to ac t  within the scope of the partnership 
business, one of the partners cannot, by notice to a third person that he 
would not be personally liable for goods thereafter sold the partnership in 
the ordinary course of the partnership business, relieve himself of liability 
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for such goods thereaf,ter ordered by the other partner while the partner- 
ship is a going concern. Biscuit Co. v. S t r m d ,  467. 

8 12. Accounting and Settlement. 
Upon the dissolution of a partnership, either by ,the partners or by the 

court, the partners a re  responsible to each other for a n  a~coun~ting. Pentecost 
v. Rail, 406. 

Where a receiver has been appointed for the  partnership assets, the ac- 
counting is by the receiver, and a partner may not be held to an account- 
ing for transactions thereafter occuring. Ibid.  

PAYMENT 

8 9. Burden of Proving Payment. 
Plaintiff sued on a note and conditional sales contract for a car. Defendant 

offered in evidence title to the car marked paid and accompanying letter 
from plaintilt' stating that  the  contract of purchase has been paid, but the 
note and contract remained in plaintiff's hands and were introduced in evi- 
dence by it, Held: The burden of proving payment was upon defendant, and 
the acltion being upon the note and contract and not the title, defendant's pas- 
session of the title marked ,paid did not place (the burrlen of going forward 
with the evidence upon plaintiti. Finance Co. v. McDonald, 72.  

PHYSICIANS AND SURGEONS. 

8 14. Actions fo r  Malpractice in  General. 
Where the administrator institutes action for wrongful death against 

persons alleged to be solely responsible therefor and compromises the action 
by a consenlt judgment for a substantial sum, such judgnient is a bar to 
the administrator's right to institute a subsequent aclion for wrongful death 
against a physician or surgeon for negligent treatment of the original in- 
juries, the administrator having knowledge, actual or construotive, regard- 
ing the action for malpractice a t  the time of the institution of the action 
against the original tort-feasors. Bell v. Hanlcins, 199. 

PLEADINGS 

8 3a. C o m p l a i n t t a t e m e n t  of Cause i n  General. 
A cause of action consists of the faots alleged in the complain8t. Stanteu v. 

Membership Coi-p., 90;  Sparcgl~ v. Winston-Salem, 194. 

§ 7. Form and  Contents of Answer. 
The answer must s ta te  in a plain and concise manner the facts constitut- 

ing a n  afflnnatire defense, and language merely indicating in a general 
way the character of the defense is insufflcient. Etheridge v. Light Co., 367. 

New matter constituting an affirmative defense must be alleged with the 
same clearness and conciseness as  is required of allegations in the complaint. 
Rmith v. Smith,  669. 

8 10. Counterclaims. 
A coun~terclaim is substantially the allegation of a cause of action on the 

part  of the defendant against the plaintiff, and i.t must set forth the facts 
constituting such cause with the same precision a s  if the cause were a l l e g d  
in a complaint. Perkins v. Perkinr, 152. 
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g 15. Ofice and Effect of Demurrer. 
A demurrer admits the t,ruth of all allegations of fact contained in the 

complaint and all inferences of fact  which may be reasonably drawn there- 
from. Little v. Oil Co., 773, McDaniel v. Quakenbush, 31. But such facts 
a re  admitted solely for the purposes of the demurrer. Mica Industries v. 
Penland, 602. 

A pleading will be liberally cowtrued upon demurrer with a view to sub- 
stantial justice between the parties, giving the pleader every reasonable 
intendment, and admitting for bhe purpose of the demurrer the truth of 
the allegations contained in the complaint, but ithe demarmr does not admit 
conclusions of law. Hozcxe v. McCall, 250; Pennu v. Durham, 596; Skipper 
v. Cheatham, 706; Letterntan v. Mica Co., 249; Little v. Oil Co., 773. 

A demurrer to the complaint and a demurrer t o  the evidence a re  different 
in purpwe and effect. Cannon v. Parker, 279. 

8 17. Statement of Grounds, F o r m  and  Requisites of Demurrer. 
A demurrer for failure of the complaint to s tate  a cause of action is 

properly overruled when the demurrer does not p o h t  out any defect in 
the complaint which mould entitle defendants to a dismissal of the action. 
McPherson v. Burlington, 569. 

g 19c. Demurrer fo r  Fai lure of Complaint t o  State  Cauee of Action. 
If any portion of a complaint alleges faots sufficient to  constitute a cause 

of action, or if facts sufficient for that  punpose can be reasonably and fairly 
gathered from it, the pleading is good as  against demurrer. McDaniel v. 
Quakenbush, 31. 

Where all the defendants join in a demurrer to the complaint upon the 
ground ithat It does not set forth a good cause of action, the demurrer will 
be overruled if the complain~t sets forth a good cause of action a s  to  any 
one of the defendants. PaziZ v. Dipon, 621. 

§ 20 M . F o r m  and  Effect of Judgments  Upon Demurrers. 
Where a complaint, in an action to recover for negligent injury, is de- 

fec tke  in failing to allege sufficient facts to support the legal conclusion of 
negligence, the cause should not be dismissed upon demurrer but plaintiff 
should be allowed to move for leave 'to amend, G.S. 1-131, since i t  is only 
when the allegations affirmatiively disclose a defective cause of action that  
tlre action should be dismissed upon demurrer. Skipper v.  Cheatham, 706. 

g 22. Amendment of Pleadings. 
Even though the complaint in an action to recover for negligent injury 

fails t o  s tate  facts sufficient to constitute a cause of action, a n  amendment, 
supplying the deficiency by alleging relevant facts connected with the trans- 
actions forming the subject of the original complaint, may be permitted 
under G.S. 1-163, no statute of limitations being involved. Stameu v. Mem- 
bership Corp., 90. 

But such amendment constitutes a new cause of action and the limita- 
tion must be computed with reference thereto when a statute of limitations 
is involved. Ibid. 

The court properly refuses to allow an amendment after verdict when 
the evidence fails to support the requested amendmen~t. Parkins v. Perkins, 
152. 
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Where no s tatute  of limitabions is involved, it  is permissible to allow a 
plaintiff to introduce a new cause of action by way of amendment if the facts 
constituting the new cause of action arise out of or a re  connected with the 
transaotions upon which  the original complaint is based. Mica Induatriea a. 
Pen land, 602. 

§ 24c. Proof Without Allegation. 
The admission of evidence upon an aspect of the case not supported by 

allegation is error. Perkins v. Pevlci?za, 182. 

$$ 25. Questions and Issues Raised by Pleadings. 
In determining whether an issue of fact is raised by the pleadings, the 

pleadings must be liberally construed to effect substantial justice be- 
tween the parties. Herring v. Merchandise, Inc., 221. 

Where defendant admits the esecution of the contract but consistently 
denies that a page appearing after the page containing the signatures of 
the parties was a part of the agreement, an issue of fact is raised for the 
determination of the j u i ~ ,  and it is error for the court to answer such issue 
a s  a matter of law. Trucking Co. v. Dozdes~,  346. 

9 28. Motions for  Judgment  on t h e  Pleadings. 
d motion for judgment on the pleadings is in the nature of a demurrer 

and may be allowed only \vlien the pleading of the opposijte party fails to 
present any material issue of fact. F i s l ~ e r  v.  Motor Co., 617. 

$$ 30. Motions t o  Strike. 
An additional defendant, joined for contribution, has no standing to move 

to strike from the answer defenses asserted by the original defendant to 
plaintiff's claim. Etheridgc v. Light Co., 367. 

After pleading contributory negligence, defendant alleged further that 
plaintiff's intestate knew o r  should hare  known of the danger and with 
such Bnowledge voluntarily wor!+d in such dangerous place, and that there- 
fore plaintiff was barred of recovery by assumption of risk and volenti 7?on 
fit injtlriu, but alleged no facts upon which such further defenses were predi- 
cated. Held: Plaintiff's motion to strike such further defenses was properly 
allowed, since a defense may not be predicated upon general allegations as  
to the character of the defense, but must allege the basic facts upon which 
the defense is predicated. I b i d .  

Allegations presenting matter which may become material on the trial 
held erroneously stricken. Bri(lgs v. Dickep, 640. 

A motion by plaintiff to strike the  entire further answer and defense 
of defendant on the ground that  tjhe facts alleged therein do not constitute 
a legal defense, is, in effect, a demurrer to such further answer and defense. 
Xewer v. Hilliard. 725. 

PRINCIPAL AND AGENT. 

$$ 10. Liability of Principal fo r  Torts of Agent. 
Evidence that  defendant corporation's agent obtained the signatures of 

plaintiff's employees to invoices for products delivered and, by the use of 
carbons, to additional invoices, which the agent later filed in, and obtained 
payment for both the genuine and spurious invoices, is sufficient predicate 
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for liability of defendant corporation under the general rule that  the princi- 
pal is liable for the fraud of its agent committed while acting within his 
authority. Tlrrower t.. Dairy Products, 109. 

The purchaser of products, in permitting the seller's agent to deposit 
invoices, over the course of years, in a receptacle in the purchaser's office, 
is not guilty of negligence barring recovery for the fraud of ithe seller's 
agent in thus presenting both genuine and spurious invoices, since the seller 
selected the agent. and it is necessary to trade and commerce that  a party 
may rely on the integrilty of men. Ibid. 

PROCESS. 

2. Issuance a n d  Time of Service. 
b i d e r  G.S. 1-89, prior to the 1939 amendmenst, the service of summons 

more than ten days after its issuance in tax foreclosure proceedings, with- 
out any alias or pl~tries summons, is tantamount to nonservice, since the 
sun~mons has lost its validity a t  the time of service. Colzrrnb!rs County v. 
Tl~ontpson, 607. 

§ 8d. Service on  Bonresident Corporations by Service on  the Secretary 
of State. 

Foreign corporation engaged in selling appLiances in this State may be 
served under G.S. 55-145(a) ( 3 )  for injury from defectiye appliance. Shepard 
v. Mfg. Co., 454. 

G,S. 55-145(a) ( 3 ) ,  authorizing the service of process on a foreign corpor- 
ation by service on the 'Secretary of State in causes of action to recover for 
injuries resulting from the production, manufacture or distribution of goods 
of such corporation consumed or used in this State, is constitutional and 
valid. Ibid. 

§ 10. Service on  Sonresident Auto Owners o r  Employers. 
-1 nonresident who has the legal right to exercise control over the opera- 

tion of a motor vehicle a t  the time of the collision in this State is subject 
to service of process under G.S. 1-105, neither ownership nor physical pres- 
ence being necessary for valid service under the statutes. Pressley v. Turner, 
102 

Evidence held snflicient to support finding that resident driver was em- 
ployee and not independent contractor and therefore service on nonresident 
en~ployer under G.S .  1-103 was valid. Ibid. 

QIiIETISG TITLE. 

# 1. S a t u r e  and Grounds of Remedy. 
Allegations to the efYect that prior to the deed executed to plainti@ by 

hnqband and \life, the husband and n i fe  had conveyed by registered deed 
other lands to the nife  and others. but that the (levription included a por- 
tion of the lands conveyed to plnintifi. and praying that if the deed to the 
defendants conrered a part of the Innd thereafter conveyed to plaintiff by 
design, the interestt of the fenknzr grantor-grantee be reduced under the 
equity of marshalling, in order to e ~ o n e r a t e  that part conveyed by her to 
plaintiff. or that if the description was erroneous in including a part  of the 
lands conveyed to plaintiff, the cloud on plaintifi's title should be removed, 
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held suftlcient to state a cause of action against the femme grantor-grantee, 
a t  least. Paul  v. Dixon. 621. 

RAPE. 

8 8. Carnal Knowledge of Female under Twelve. 
The act  of carnally knowing and abusing any female child u,nder the age 

of twelve years is rape; neither force nor intent a re  elements of the offense. 
S. 9. Jones, 134. 

The terms "carnlal knowledge" and "sexual intercourse" are  synonymous 
and are  effected in law if there is the slightest penetration of the sexual 
organ of the female by the sexual organ of the male. G.S. 14-23. Ibid. 

1 0  Competency and Relevancy of Evidence in Prasecution for  Carnal 
Knowledge of Female under  Twelve. 

Where the prosecuting witness, a female child under the  age of twelve, 
testifies that defendant had sexual intercourse with her, testimony of phy- 
sicians that the child was suffering from gonorrhea some s i r  days af ter  the 
alleged rape is campetent in corroboration of the child's testimony that  a 
male person had carnally known and abused her, notwithstanding the ab- 
sence of evidence that defendant had gonorrhea. S. v. Jmzes, 134. 

g 26. Necessity of Submitting Question of Guilt of Less Degree of Crime. 
G.S. 15-169 and G.S. 15-170 are  applicable only when there is evidence 

tending to show that the defendant may be guilty of a lesser offense includ- 
ed in the crime charged, and where the ,State's evidence is positive as  to each 
and every element of the crime of rape and there is no conflict in the w i -  
dence relating to any element thereof or evidence that would warrant or 
support a finding that defendant was guilty of a lesser offense, i t  is not 
enror for the c o u ~ t  to limit the jury to a verdict of guilty (of rape, guilty of 
rape with recommendation that the punishment be imprisonment for life, 
or not guilty. S. 2;. Jones, 134. 

Where, in a prosecution for rape, there is testimony that defendant also 
cut  the prosecutrix with a knife, the court properly instructs the jury upon 
the question of defendant's guilt of assault with a deadly weapon as  a n  
offense included within the offense charged. S, v. Bass, 209. 

RECEIVERS. 

g 4. Powers and  Duties of Receiver and Supervision of Courts. 
Courts of equity have original power to appoint receivers and to make 

such orders and decrees with respeot to the discharge of their trust a s  jus- 
tice and equity may require. Lambetl~ v. Lambeth, 315. 

A court of equity has the power to order the receiver of the husband's 
realty, appointed to enforce the payment of alimony decreed, to sell certain 
non-income producing realty for the  purpose of investing the proceeds in 
accordance with G.S. Chapter 53, Article 6, so as  to produce an income 
sufflcient to enable the receiver to pay the expenses of the receivership and 
the alimony awarded. Ibid. 

g 9. Title t o  and  Possession of Property. 
Where, pursuant to the referee's report, in an action for the dissolution 
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of a partnership, receivers a r e  appointed to talie inventory and to sell assets 
of the partnership, the property of the partnership is in the hands of the 
court and the partnership is terminated, and another reference may not be 
ordered on the ground that thereafter one of the partn~ers had commenced a 
business of a similar nature and had used partnership assets therein and 
should account therefor, since, if !the receivers did not talie over all of the 
partnership property, the remedy is to send them back for it or to have its loss 
nccounted for. Pe)i tecost  v. Rnu, 406. 

R E F E R E N C E .  

§ 1. Nature and  Grounds of Remedy. 
The reference statutes are to be liberally construed to eff'ectuate their 

purpose of facilitating the work of the court and simplifying the issues 
to be submitted to a jury when right to trial by jury is preserved. P e r r y  v. 
Doub,  322. 

5 3. Compulsor) Reference. 
When the pleadings show that  a long and complicated accounting is neces- 

sary in order to answer the ultimate issue, the trial judge, after the filing 
of both the complaint and the answer, is vested with authority to order a 
compulsory reference. P e r r y  v. Doub,  322. 

Where the pleadings and escrow agreement between the parties disclose 
a controversy in regard to numerous items making up a n  account, the trial 
court is authorized to order a compulsory reference, and it  is immaterial 
to the validity of the order of compulsory reference t#hat the items relate 
to the consideration for only two notes or that the controversy later is nar- 
rowed to only a few of the items conttroverted in the pleadings. I b i d .  

The fact that bath parties except to the order of compulsory reference 
and demand a jury trial does not demonstrate that a compulsory reference 
was improvidently ordered. I b i d .  

§ 4. Pleas i n  Rar. 
In  order for a plea in bar to preclude a n  order of reference, it is neces- 

sary that  the plea, if established, should finally determine the entire eon- 
troversy. Sledye  2;. Miller ,  447. 

In  an action for trespass to try title, defendant's plea of the three-year 
3tatute as a bar  to the recovery of damages for trespass and his plea of title 
by adverse possession under the seven, twenty, twenty-one and thirty year 
statutes, does not constitute a plea in bar  precluding reference since the 
three-year statute mould not determine the question of tittle and the pleas 
of the other statues raise the very questions as  to the boundaries justifying 
a reference under the srtatute. I b i d .  

§ 10. Duties and Powers of Court upon Review. 
In reviewing esception to the referee's findings of fact and conclusions of 

law, i t  is the duty of the judge of the Superior Court to consider the evi- 
dence and make his own findings and conclnsions, which he may do by 
affirming or modifying the findings and conclusion of the referee. Bradshcr  
27. Morton,  236. 

8 11. &-Reference. 
Where a receiver has been appointed for partnership assets in reference 
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proceedings, another reference in regard to the use of Che partnership prop- 
erty after the appointmenlt of the receiver should not be ordered. Pentecoci 
v. Ray, 406. 

§ 14a. Right  to  Jury  Trial upon Exceptions. 

Even though a party to a compulsory reference by proper exceptions and 
tender of issues preserves his right to jury trial upon the written evidence 
talien before the referee, if such evidence is insufficient to raise issues o f  
fact, exception to the refusal of a jury trial is untenable. Liglit C o .  v. Hor- 
ton.  300. 

REFORMATION O F  INSTRUMENTS. 

9 1. Nature and Grounds of Remedy i n  General. 
Where the purchaser of U. S. Bonds has them issued in the name of his 

son and retains possession thereof, he may not, upon the subsequent death 
of the son, assert ownership of the funds upon his contention that  he in- 
tended merely to set  aside the funds which could be made a gift a t  some 
future time should h e  so desire, since a party may not avoid the legal cf- 
fect of his acts because of ignorance of law unless there be some fraud or 
circumvention. T171-igl~t a. Vcdiiillatl, 691. 

Allegation that the wife's name was inserted in a deed to the husband 
"through error" is insufficient to support a reformation of the deed, since 
reformation will not be granted for mistalre of one party, but only for mn- 
tual mistake resulting in the failure of the instrument to express the true 
intent of the parties, or mistake of one party induced by the fraud of the 
other. Snzitlt 1;. Snaith, 660. 

§ 6. Proceedings and Relief-Parties. 
I n  order to nmintnin an action to reform a deed absolute on its face into 

a mortgage, the party awerting the right must be the grantor in the deed 
or in privity with him. However, if the grantor has conreyed his entire in- 
terest, he is not :I necessary party and the person succeeding to his equity 
may maintain the action without his joinder. Perkins a. Perkins, 152. 

g 7. Pleadings. 

A deed absolute on its face cannot be converted into a mortgage withont 
allegation and proof that the clause of redemption was omitted by reason 
of ignorance, mistake, fraud, or undue advantage. Perkins v. Perkins, 162. 

Where the gnvty seelrinq to reform a deed absolute on its ftlce into a 
mortgage, offers evidence that the deed was executed to the grantee in fee 
bimple a t  his request, the court properly refuses to permit him to amend 
his pleading af ter  verdict so as  to allege that  the redemption clause was 
omitted fronl the deed by reason of ignorance or mutual nlistalte, since the 
evidence does not support such allegation. I b i d .  

ji 8. Burden of Proof. 
I n  order to correct a deed absolute on its face into a mortgage, plaintiff 

must establish his case by clear, strong and con8vincing proof. Perkius v. 
P w k i ~ s .  1.52. 
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8 2. Property and  Conveyance. 
Where a church has no written constitution or bylaws, the manner of 

calling meetings for bhe purpose of ascertaining the will of the members of 
the church should be governed by the established customs and practices of 
the church, and a majority of its membership, ordinarily, con~tnols the right 
to the use and title to the property. McDaniel v. Quakenbush, 31. 

RIOT. 

8 1. Xature and Elements of t h e  Offense. 
The crimes of inciting a riot and participating in a riot are  separate and 

distinct oll'enses against the public peace. S, v. Cole, 733. 
Defendants may not be convicted of inciting to riot unless the incitement 

results in a riot, and therefore in a prosecution for inciting a riot the State 
must show, in addition to incitement by defendaalts, that  an unlawful as- 
sembly took place and that i t  was accompanied by actual force or violence, 
or that i t  had a t  least a n  apparent tendency thereto. Zbid. 

,4n unlawful assembly is an essential element of the offense of riot. Ibid. 

8 2. Prosecutions. 
Indictment held sufficien~t to charge defendants with inciting to riot. 8. v. 

Cole, 7%. 
The evidence in this case is held sufficient to be submitted to the jury 

that defendants, armed with deadly weapons, encouraged and attended a 
meeting of the Ku Klux Klan in a neighborhood having a large number of 
Indian residents after inflammatory speeches, cross-burnings and newspaper 
reports thereof had incensed the Indians of the community to such an es- 
tent that the proposed meeting would tend to invoke a breach of the peace 
and incite to riot, and motion for involuntary nonsuit was properly denied 
a s  to both defendants. Ibid. 

In a prosecution of two defendants for inciting to riot, evidence of inflam-1 
m a t o p  statements made by one of them, which were not made in the pres- 
ence of the other, is inadmissible as to such other, and the admission of 
such evidence over the abjection of such other is prejudicial as  to him. Zbid. 

In a prosecution for inciting to riot, the court is required to charge the 
elements of riot, since, unless the jury can And from the evidence that n 
riot occurred, defendants could not be guilty of inciting to riot. Ibid. 

In  this prosecution for inciting to riot, the court correctly charged that 
the assemblage encouraged and attended by defendants must have been un- 
lawful, calculated to result in a breach of the peace, and that a riot must 
have ensued, in order to eon~viet defendants of inciting to riot. Ibid. 

SALES. 

8 24. Remedies of Buyer in General. 
Upon breach of material warranty, the purchaser may either rescind and 

recwer the purchase price, or affirm the contnact and recover the damages 
caused by the breach of warranty, but these remedies are  alternative and 
inconsistent, and are  mutually exclusive. Hajoica Corp. v. Brooks, 10. 
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5 25. Rescission and Recovery of Price Paid. 

Ordinarily, the buyer waives and loses the right to rescind if, after he 
discovers or has reasonable opportunity to discover the defect, he continues 
to use the chattel for his own purposes. Hajoica C o r p .  v. Brooke, 10. 

Evidence held to show that  purchaser waired his right to rescind sale 
for breach of warranty. Tbicl. 

Allegations in the complaint as  amended to the effect that  plaintiff traded 
motor vehicles with defendants, that the vehicle traded t o  plaintiff was 
thereafter seized and confiscated by the Federal Government, resulting in 
a total failure of consideration for the vehicle traded to defendants, and 
seeking to recorer the value of the vehicle traded to defendants, a r e  held 
sufficient to allege a muse  of action for damages for breach of implied war- 
ranty of title of the vehicle traclecl to plaintiff. Vann Co. c. Barefoot ,  22. 

Where vehicle sold is seized and confiscated by Federal Governlment, 
purchaser is not required t o  prove ground f'or seizure in order to recover. Ibid.  

3 27. Actions and Counterclaims for  Breach of Warranty. 

Lkfendant's allegations and evidence to the effect that  the tractor sold 
him was represented as  manufactured in a certain year and to be in  good 
condition and serviceable, whereas it  was manufactured more than five 
years pre~iously and was not serviceable, but was worn out and useless for  
practical purposes, 11eZd to support defendant's counterclaim for fraudulent 
representations in the seller's action on the note for the purchase price. 
Hinshaw 1 3 .  Jol/c.cl, 218. 

30. Actions for  Damages for  Injuries Caused by Alleged Defecta in 
.Irticle Sold. 

A manufacturer owes to the ultimate user the duty not to construct the 
article with hidden defects which might result in injury, and to give notice 
of any concealed dangers, but ordinarily the manufacturer is not liable for  
injuries from patent dangers. Tlleon v.  M f g .  GO., 557. 

The seller can hare no greater liability for injury to the user of ,the 
article manufactured, resulting from alleged defect in its manufacturing, 
than the manufacturer itself. I b i d .  

Plaintiff's evidence tended to show that she was injured while working 
on a tobacco harrester when, by reason of the sudden lurching of the ma- 
chine, she was thrown off balance and her thumb caught in  a sprocket 
which was only partially protected by a guard. Plaintiff testified to the 
effect that  she understood the operation of the harvester, that  it was simple, 
and that  there was nothing to keep her from seeing the open sprocket. Held:  
Nonsuit in her action against the manufacturer and seller was properly 
entered, since there is no evidence of a latent defect o r  concealed danger or 
that  the harvester was inherently dangerous when used for itr  intended 
purpose. Ibirl. 

Evidence that after plaintiff mns injured when her thumb was caught 
in a n  open sprocket wheel, the manufacturer in later models substituted a 
solid disc sprocliet wheel, is  incompetent for the purpose of showing negli- 
gence of the manufacturer and seller on the occasion in controversy. Ibid.  
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SANITARY DISTRICTS, 

§ 1. Creation and  Territorial Extent. 
A sanitary district is not a "municipali~ty" within the meaning of G.S. 

160-1, so a s  to preclude a municipality from annexing territory within a 
sanitary district. Sani tary  Diatrict v. Lenoir ,  96. 

The territory of gwernmental agencies or municipal corporations may 
overlap even when both have the same general purpose. Ib id .  

8 2. Nature and  Functions i n  General. 
A sanitary district exercises a governmental function in operating its 

water system to provide Are protection and kindred services; it  aots in  
a proprietary capacity in providing water to its inhabitants for their con- 
venience. Banitary Distr ict  v. L a o C ,  96. 

A sanitary district has no right to challenge the enlargement of the 
boundaries of a municipal corporation to include par t  of the territory of 
the sanitary district, since the mere enlargement of the city's boundaries 
does not appropriate the property of the district or deprive the district 
of its function of selling water transported through its mains to al l  i ts 
customers living in bhe district. Ib id .  

STATUTES. 

8 5a. Construction and Operation i n  General. 
Whenever the meaning of a statute is in doubt, reference may be had to 

the title and context as  to legislative declanations of the purpose of the Act. 
Finance Corp.  u. Scheidt ,  334. 

,Where the caption of a statute declares a s  its purpose the claridmtion of 
a prior statute, the fact that the later s ta tute  for the first time sets forth 
a n  exemption in specific terms does not perforce negate bhe existence of 
such exemption. under ,the prior stat,ute, since to clarilfy does not mean to 
add {to o r  take from, but  to make clear. Ib id .  

TAXATION. 

§ 1. Uniform Rule and Discrimination. 
The provisions of see. Is, Chapter 1420, Session Laws of 1957, (G.S. 

118-37) exempting rthose who purchase policies from insurance companies 
which are  members of the Farmers Mutual Fire Insurance .4ssociation from 
the tax imposed by the staltute on those who purchase insurance from obhcr 
companies, results in unconstitutional discrimination in the imposition of 
the tax, i t  being established by a finding of fact that  the exempted com- 
panies sell insurance of the kind taxed by the statute. Assurance Co. a. Gold,  
461. 

8 5. Public Purpose. 
A municipal corporation may issue bonds and levy taxes to pay princi- 

pal and interest thereon and use the proceeds to  finance the extension of 
water and sewer facilities into an area (to be annexed a t  a fixed future date 
after the residents of the area to !be annexed have a p p m e d  the annexation 
and the citizens of the municipality have approved both the annexation and 
the issuance of bonds, and such bonds a re  for a public purpose, and the tax 
imposed within the municipality pnior to annexation does not deprive the 
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taspayers of the city of property without due process of law. Thomasson v. 
Smith, 84. 

9. Tax on  One Community for  Benefit of Another. 
Upon extension of the corporate limits of a municipality under legislative 

authoritr,  the municipality acquires jurisdiction aver the territory annexed 
and may levy and collect taxes on property embraced within the annexa- 
tion, notwithstanding that  a part of the taxes so collected may be used to 
pay municipal indebtedness incurred prior to the time of annexation, and 
in like manner the municipality may, under legislative authority and upon 
approval of its Toters, issue bonds to  finance extension of municipal facili- 
tiev to the territory to he annesed and levy taxes to pay same prior to the 
fixed date of annesatii~n. Thonw88orr G. S m i t h ,  84. 

§ 10%. Application of Proceeds of Tax or  Bond Issue. 
Where a bond order, a p p r o ~ e d  by the voters of the county, authorizw 

the issuance of bonds in an aggregate amount to Anance a new building or 
huildings to be used as  t i  ~ ~ u b l i c  hospital and the acquisition of u suitable site 
therefor, the use of the proceeds of the bonds is limited by the bond order, 
and the c0unt.r may not use the surplus left after completing the projeot 
contemplated in  the bond order toward the construction of a clinic in  another 
municipality of the county. Lezciv v. Beaufor t  Couizty, 628. 

3 30. Levy and Assessment of License and  Franchise Taxes. 
Where the owner of truclts leases them to another conporation under a n  

agreement requiring lessor to carry insurance and maintain the  vehicles and 
giving lessee control over the ~pera~t ion  of the trucks with righft to use same 
exclusi~ely for the transportation and delivery of lessee's goods, the lessor 
i s  not a contract carrier within the nleanirig of G.S. 20-38 ( r )  (1) and G.S. 
2@38 ( t ) ,  since the lessor meaely leases its vehicles and lis not a carrier of 
any kind, and lessee is solely a p r i ~ a t e  carrier, and therefore lessor is not 
liable for a8c1di,tiol~al iiesessment a t  the "for hire" rates under tlhe statute. 
Finan-ce G o r p .  v .  Scl teidt ,  334. 

TENANTS IN COMMON. 

2. Creation and Existence of Tenancy i n  Common. 
An absolute dirurce renders the parties tenants in common of land former- 

ly held by the entireties. Sni i t l~  c. S m i t h ,  669. 

3 10. C'onveyance, Lease or  Mortgage b y  One Tenant. 
A lease esecuted by only some of the owners is not binding on the owners 

not parties thereto. Hc~,rirtf/ 2'. .IIerclrnrtdis?, Iirc., 221. 

TORTS. 

6. Right t o  Contribution. 
When au injuitdtl party elects to hue some but not all of the tort-feasors re- 

sponsible for his injuries, those sued have a right to bring the other wrong- 
doers in fur contribution, and the original defendant then becomes a plain- 
tiff on the crobs-action in relation to such additional defendants. Ether idge  
23. Light  C O . ,  367. 
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In order for the original defendant to be entitled to the joinder of an ad- 
ditional defendant for contribution, [the original defendant must allege facts 
sumcient to establish the right to contribution, and motion of the additional 
defendant to strike such cross-action for contribution is in effect a demurrer 
thereto. Ib id .  

Allegations of answer held sufficient predicate for joinder of additional 
party for contribution. Ibid.  

9 Sa. Effect of Release o r  Covenant not t o  Sue. 
A negligent injury gives rise to but  a single cause of action for all  damages, 

past and p~wpeetive, suffered in consequence of the wrongful o r  negligent 
acts, including damages for negligent treatment by a phys~ician or surgeon if 
the injured person exewises due care in selecting his physician or surgeon 
and in procuring treatment, and therefore a release of the original tort- 
feasor bars an action for malpractice. Bell v. Hankina,  199. 

TRESPASS. 

3 l a .  Acts Constituting Trespass in General. 
Any entry on land in the peaceable possession of another is deemed a 

t r e s w s  entitling the possessor to nominal damages a t  least, regardless of 
force or the form of the instrumentality breaking the close, o r  the intent 
of bhe trespasser. L e t t e m n  v. Mica Go., 769. 

§ le. Trespass by Water. 
An aotion for damages from the discharge of sediuent upon plaintiff's 

land and the flooding of the land incident to the operation of defendant's 
dam cannot #be maintained in the absence of allegation and evidence of 
specific acts of improper maintenance and operation of the dam. Let terman 
v. Mica Co., 769. 

TRESPASS TO TRY TITLE. 

8 3. Actions. 
In  a n  action in trespass to try title, defendant's denial of plaintiff's title 

places the burden of proof on plaintiff to establish his title by one of the 
approved methods. Sledge v. dliller, 447 ; Seatoell v. Fishing Club, 402. 

~Plainltiff must show that Dhe descriptions in the deeds in his chain of 
title covered the land in controversy, and that commissioners and receivers 
in his chain of title had authority to convey. Sledue v. .Miller, 447. 

TRIAL. 

3 4. Time of Trial and  Continuances. 
Where a cause comes on to be heard a t  a time agreed upon, a n  applicant 

for a continuance should show that he has used due diligence and that a 
fair trial cannot be had because of circumstances beyond his control. G.S. 
1-176. Cleeland v. Cleelag~d, 16. 

Continuances are  not favored, and the act of the trial judge in granting 
or denying a motion for continuance will not be disturbed in the absence of 
a showing of abuse of discretion. Ibid. 
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TRIAL - Continued. 

Where the trial court denies a motion for continuance made when the 
mum? came on to be heard a t  the time agreed upon, upon Andings supported 
by evidence that  respondent was unable fto attend the hearing because of 
being hysterical and in~toricated, no abuse of discretion is shown. Jbid. 

Ordinarily, only the documents constituting the record proper a re  before 
the court a t  pretrial conference, and where the record on  appeal fails to 
indicate that  either party offered evidence or waived a jury trial, judgment 
of nonsuit on the ground of estoppel by a prior judgment, predicated upon 
findings of fact by the court, must be vacated and the cause remanded. 
Rmyiorn v. Robinaotz. 634. 

Q 19. Province of Court a n d  J u r y  i n  Regard t o  Evidence. 
Wihether the ev,idence is  sufficient to  be  submitted to t h e  jury is a question 

of law for the court. McFalls v. Sm.lth, 133; &%it8 v. &M. Co., 383. 

Q U). Questions of Lam and  of Fact. 
Where the pleadings raise a n  issue of fact for the juny i't is error for  t,he 

court to determine such issue a s  a m a t h  of law. Trucking Co, v. Dozule88, 348. 
Issues of law raised ;by the pleadings a r e  to be declded by the court ;  issues 

of fact must be determined by a jury in  the absence of (waiver of jury trial. 
Herring v. J.fcrchandise, Znc., 221. 

Q 21. Office a n d  Effect of Motion to Nonsuit. 
A demurrer to the complaint, GJS. 1-127, and a demurrer to the evidence, 

G.S. 1-183, a r e  different in purpose and result;  the one challenges the snf- 
ficiency of the pleading, the other the sufRcilency of the evidence, and the 
words ore tenus have no significance in relation to a demurrer to the evi- 
dence or motion to nonsuit. Cannon v. Parker, 279. 

While motion to nonsuit presents a question of law to be decided by the 
judge before verdict, the court's ruling on the motion is in  fieri during the 
trial, and the court map change his ruling thereon a t  any time before the 
verdict is in. GdiC Trucks v. Smlth, 764. 

Q 21%. Necessity for  Motion to Nonsuit a n d  Renewal of Motion. 
Where plaintiff offers evidence for the purpose of defeating defendant's 

counterclaim, plaintiff waives his motion to nonsuit the counterclaim made 
a t  the close of defendant's evidence. Hiwhaw v. Jouce, 218. 

Q 22a. Consideration of Evidence on Motion to Nonsuit i n  General. 
Plaintiff is entitled t o  have the evidence on the entire record considered 

in the  light most favorable to her, and she ,is entitled to the benefit of every 
reasonable inference to be drawn bherefrom. Primm v. King, 228. 

On motion to nonsuit, plaintiff is ientitled t o  have the evidence considertrl 
in  the ligh't most favorable to her and to have the benefit of every reason- 
able inference to be drawn .thenefrom. Carr v. Lee, 712. 

Q 22b. Consideration of Defendant's Evidence on  Motion to Nonsuit. 
On motion to nonsuit, evidence offered by defendant which is favorable 

to plaintiff or not in  conflict therewith, o r  which clarifies o r  explains plain- 
tiff's evidence, will be considered. Tew v. Runnels, 1. 
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TRIAL - Continued. 

9 2% Contradictions and Discrepancies i n  Evidence a s  Affecting Non- 
suit. 

Equivocation in the evidence goes to its weight only and does not war- 
rant mnsult. McFalls v. Bmith, 123; Lake v. Espreee. Ztrc., 410. 

Discrepancies and contradictions, even in plaintie's evidence, do not 
justify nonsuit. Gales v. smith, 203; Moore v. Zne. Co., 625. 

$i a3a. Sufl3ciency of Evidence t o  Overrule Nonsuit i n  General. 
Where plaintiffs' allegations and evidence are  sufficient to make out a 

cause of action entitling them to nominal damages a t  least on the basis of 
quantum meruit, involuntary nonsuit may not be properly entered, notwith- 
standing the absence of evidence as  to the reasonable value of the services. 
Gale8 v. Smith, 263. 

8 23t Nonsuit f o r  Variance. 
Nonsuit is properly allowed when there is a nlaterial variance between 

plaintiff's allegation and proof, and whebher there is such fatal  variance 
must be resolved in the light of the facts of each case. Spaugh v. Wineton- 
Ruletn, 1 0 ;  Moore v. Singletoll, 257. 

g 28. F o r m  of Peremptory Instructions. 
A peremptory instruction to answer the issue in a designated way will not 

be held for error when the court immediately thereafter charges the jury 
to so answer the issue if the jury should flnd from the greater weight of 
the evidence the facts to be a s  all  the evidence tended to show. Cofleu 2:. 

Qreer, 256. 

$i 31b. I n s t r u c t i o n s S t a t e m e n t  of Evidence and Application of Law 
Thereto. 

I t  is the duty of the court to charge upon a substantive and essential 
feature of the case arising on the evidence, even in the absence of request 
for special instructions. G.S. 1-180. Washington v. D a d ,  65. 

Instruction on law not presented by evidence is error. Andrews v. Npvott, 
729. 

Me. Instructions-Expression of Opinion on Evidence. 
The expression of a n  opinion by the trial court on a n  issue of fact to 

be submitted t o  a jury is prahibited by statute and is legal error. Nowell v.  
Neal, 516. 

9 36. F o r m  and  SufRciency of Issues. 
Even though the facts relating to a particular matter a r e  controverted 

in the pleadings, unless the controverted facts raise a n  issue "material to 
be tried," i.e., dete&nimtive of the rights of the parties, i t  is error for the 
court to Submit a n  issue relating thereto. Vann Co. v. Barefoot, 22. But 
when a n  issue of fact is controverted in the pleadings, it is error for the 
court to  answer such issue as a matter of law. Trucking Co. v. Dowless, 346. 

The court should not determine par t  of the issues and leave part  of the 
issues to be settled ,at a latter date or in another action, but  should dispose 
of all  of the issues raised by the pleadings in the one action. Hick8 v. 
Koutro, 61; Trucking Co. v. Dowless, 346. 
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TRIAL - Continued. 

Issues should be formulated so a s  to present separately the determinative 
issues of fact arising on the pleadings and evidence. Trucking Go. v. Dowlcuu, 
346. 

The court is required to submit such issues as  are  necessary to settle the 
material controversies arising on the pleadings, including new matter nl- 
leged in the answer, so that  the verdict will support a final judgment. hut 
within this rule the form and number of the issues a re  within the sonnd 
discretion of the trial court. Lumber Co, v. Construction Go., 680. 

§ 49. Motions t o  Set Ss ide  Verdict a s  Contrary to Weight of Evidence. 
A motion to set  aside the verdict as  being contrary to the weight of the 

widenee is addressed to the discretion of the trial court, and its refusal to 
exercise the discretion is not appealable. HiizaRaw v. Jofjce, 218; Perry  c.  
Doub, 322. 

§ 53. Waiver of Jury  Trial and  Trial  by Court. 
When Ch. 1337, Session Laws of 19-58, is made applicable to a particular 

county by proper resolution of its board of county commissioners, the pro- 
vision of the statute relating to waiver of trial by jury, G.S. 1-839.5, sup- 
plements G.S. 1-184 and is to be construed in pari materia therewith so that  
G.S. 1-185, G.S. 1-186, and G.S. 1-187 apply equally to  a "small claims action'? 
under the 1933 statute. Hajoca Corp. v. Brooks,  10. 

The court should not enter a fragmentary judgment settling part of t h e  
case and leave part of the issues to be settled a t  a laiter date or in another 
action, even though the parties consent thereto, since it is the duty of the 
court to dispose of all issues raised by the pleadings in the one action, the 
courts and the public having an interest in the finality of litigation Hicka c. 
Routro,  61. 

§ 55. Trial by Court-Findings and Judgment. 
Where a jury trial is w a i ~ e d  and the facts a re  found by the court under 

agreement of the parties. the court's findings have the fonce and effect trf ;I 

verdict by a jury. Caitble v. Bell ,  722. 

TROVER AND CONVERSION. 

§ 1. S a t u r e  and Esscntials of Right of Action. 
The owner of personalty may maintain an action to recover its poswseinn 

against a person wrongfully seizing it, and may also, even by amendmenr, 
assert a cause of action to recover damages sustained on account of the 
wrongfnl seizure and detention of the property. .lIira Zndus t r i~s  v. P c ~ t l n t ~ d ,  
602. 

TRUSTS. 

§ 2. Par01 Trusts. 
Where the husband conveys, or has a t~hird party convey, to his wife n 

tract of land without consideration. the transaction will be presumed n gift 
to the wife, and in order to establish a resnlting trust in his favor, he must 
r&ut the presumption by clear, stdong and convincing proof, and allegation 
merely that  the wife paid no consideration and had no financial interest in 
the property is  insufficient. Perkins 2;. Perki??.?, 152. 
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TRUSTS - Codirzued. 

The party seeking to establish a resulting trust upon a fee simple deed 
must allege that the deed was executed by a third party to the grantee 
with the understanding that the grantee would hold the property in t rust  
for him and would convey same to him upon payment of a stipulated sum 
o r  the  performance of some specified act, and that he had complied with the 
conditions upon which the agreement was based, and niere allegation that 
the grantee had agreed t o  hold the property in trust for him without setting 
forth the conditions of the asserted trust or the facts and circumsances 
that  led up to and created the trust relationship, is insufficient. Zbid. 

UNLAWFUL ASSEMBLY. 

An assembly for a lawful purpose map be converted into an unlawful 
assembly if a t  any time during the meeting the persons assembled act with 
a common intent, follned before or during the meeting, to obtain a purpose 
which will interfere with the rights of others by committing disorderly 
acts in such manner as  to cause same, firm and courageous persons in the 
neighborhood to apprehend a breach of the peace. 8. u. Cole,  733. 

USURY. 

§ 8. Penalties. 
The statutory penalty for usury is imposed only when a corrupt intent 

exists to take more than the legal rate  of interest. Perry v. D o u b ,  322. 
The penalty for usury may be asserted affirmatively in a n  action to re- 

cover twice the amounit of usurious interest paid, and defensively, in an 
action on the indebtedness, to have the debt reduced by twice the amount 
of interest paid, and also for forfeiture of the entire interest charged. Over- 
ton v.  Tarkington, 340. 

The penalty for usury may be asserted against the assignee of the chose 
for usurious interest paid the assignor. Zbid. 

U T I L I T I E S  COMMISSION. 

§ 2. Jurisdiction. 
Where carriers charge rates in accordance with the published tariffs on 

file, but because of error in the tariff disiance table the charges are  exees- 
sive, the shippers may recover the excess charged by petition before the 
Utilities Commission, the remedy by ciril  action to recover overcharges and 
penalties being the proper remedy only when the charges a re  collected in 
excess of the l~ublished tariffs. Ctilities Com.  v. R. R., 477. 

Where the tariffs charged a re  in accordance with the approved tariff 
schedules but a re  escessive because of error in the tariff distance table filed 
with the Utilities Commission, the Utilities Commission has power to enter 
a retroactive order awarding reparations, since the order does not purport 
to change, retroactirely, the authorized tariff's. Zbid. 

§ 5. Appeal and  Review. 
The rates approved by the Ctilities Commission are  to be deemed just 

and reasonable and any different rate  is to be deemed unjust and unreason- 
able. Ctilitics C o m .  v. R. R., 477. 
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VENDOR AND PURCHASER. 

8 1. Nature and  Requisites of Contract t o  Convey i n  General. 
The owner of land may sell same through a n  agent, and such authorized 

agent may sign a contract to sell and convey in his own name or in tbe 
name of his principal or principals, and the authority of lthe agent to sell may 
be shown aliuride or by parol. Lewis v. Allred, 486. 

Q 4. Fraud  o r  Duress. 
Ordinarily, in the absence of inquiry by the vendors, the purchaser ie not 

under duty to disclose facts materially affecting the value of the property 
when no fiduciary relationship exists between them, certainly when suah 
facts a re  a matter of public record, and the purchaser does not, by word 
or  deed, divert full investigation by vendors. Harrell v. Powell, 244. 

A memorandum of a contract to sell realty will not be held insufficient 
because of its failure to stipulate the !time for performance, but in the ab- 
sence of such stipulation the law implies a n  obligation to perform within 
a reasonable time. Lewis v. Allred, 486. 

Where memorandum of a contract to convey lands of a n  estate is exe- 
cuted by the executor, who is  also a n  heir and authorized to act for the 
other heirs, but the memomndum fails to stipulate the time for performance 
and the evidence is conflicting a s  to whether a definite time was agreed upon 
by the executor and the purchaser, the question is for the jury, and an 
instruction to the effect that  the clwing date might be controlled by stipula- 
tion of the other devisees is erwneous. Ibid. 

Q 19. Tender of Deed. 
Where a consent judgment obligates the life tenant and remainderman 

under a will to  conreg lands to the caveator upon the payment of a sum 
stipulated, i t  is the duty of the life tenant and remainderman to prepare, 
exeoute and tender a proper deed for delivery upon the payment of the 
sum s t ipu la td ,  ant1 since the wife of the remainderman has no dower 
interest in the lands, the fact that  she did not sign the consent judgment 
coneti~tutes neither a justifiable nor a legal excuse for their failure to do 
so. But  even if the wife of the remainderman had a right of dower, the 
caweator would be entitled to demand conveyance and have the agreed 
purohase price abated to the extent of the value of her dower. I n  r e  Wil l  01 
Bmith, 563. 

VENUE. 

la.  Residence of Parties. 
Allegations to  .the effect that  plaintiff leased a store building and pur- 

chased a stock of merchandise situate therein, that  thereafter defendant 
lessor made improper proposals a s  a condition to her right to remain in 
possession of the premises, that  his demands put her in fear  of bodily harm 
so  malt she was forced for  her safety to abandon her leasehold rights and 
sell her stock of merchandise a t  a loss, s ta te  a transitory cause of action 
for  assault, and plaintiff is entitled to institute the action in the county 
of her residence. FztkRer v. Bmith, 645. 
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WATERS AND WATER COURSES. 

8 7.  Maintenance and  Operation of Dams. 
The proprietor of a dam is not ordinarily a n  insurer, but is required only 

to exercise ordinary care in the maintenance and operation thereof. Letter- 
man. v. Mica Co., 769. 

The complaint alleged in effect that  the dam below plaintiff's property 
caused no damage while operated by demurring defendant's predecessor, 
that demurring defendant breached the provisions of its easement, knew 
that the  other defendant was discharging excessive dirt in the river above 
plaintiff's property, and that  the demurring defendant wrongfully and neglf- 
gently maintained the dam so that  it  caused sediment to be deposited on 
plaintiff's land, resulting In rendering plaintiff's fords in~passable and caus- 
ing the river to cwerflow plaintiff's bottom lands to plaintiff's damage. Held: 
I n  the absence of allegation of specific acts of imp rope^ maintenance or oper- 
ation of the dam ;by the demurring defendant o r  in what manner i t  breached 
the provisions of its easement, or of any violation of G.S. 77-7, the demurrer 
was properly sustained. Ibid. 

The doctrine of re8 ip8a loquitzir does not apply to obviate the necessity 
of proving improper o r  negligent operation of a dam in a n  action by an 
upper proprietor to  recover for alleged injuries to his lands therefrom. Ibid. 

WILLS. 

g 4. Contracts t o  Bequeath o r  Devise. 
An oral agreement to devise realty is within the statute of frauds and un- 

enforceable. Gales v. Smith, 263. 

g 7. Attestation a n d  Subscribing Witnesses. 
If the subscribing wittnesses sign a will in la room adjacent to bhe room in 

which testator is lying in bed, but the testator is in a position where he 
did see or  could have seen them subscribe their names, the attestation is 
in  compliance with law, and a n  instruction to this effect is not error. In re  
Will o f  Pridgen, 609. 

21b. Mental Capacity. 
An instruction to the effect that mental capacity to execute a will is the 

capacity of testator to know his relatives and to know and realize that  the 
instrument devised and bequeathed his property to the person therein named, 
to the exclusion of his relatives, in accordance with his free will and desire, 
held not prejudicial. In re Will of PriQefl. 509. 

g 22. Burden of Proof in Caveat Proceedings. 
The burden of establishing mental incapacity to execute n will is 011 wr- 

ea tom I n  re  Will of Pridgen, 509. 

g 44. Doctrine of Election. 
Whether a beneficiary is put to a n  election under the will is controlled 

by the intent of the testator, and while this intent must be gathwetl from 
the will, the value of the respective properties devised or bequeathed to 
the beneficiary and the value of the properties of the beneficiary and the 
value of the properties of the beneficiary disposed of by the will, a re  attend- 
ant circumstances which well may be material on the question of intent. 
Hicks v. Koutro, 61. 
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A holding by the count that the doctrine of election is not applicable to 
the will in question without any flndings as to the value of the respective 
properties and without attempting to determine the testator's intent, is 
error, and on appeal the cause must be remanded for another hearing. Ibid.  
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1-15. Plea of statute of limitations cannot be raised by demurrer or mo- 
tion to strike. Btamey v. Menzbership Corp., 90. 

1-25. Failure to pay costs precludes institution of another action within 
year of nonsuit. Sotcell r .  Hamilton,  523. 

1-45. No title by adverse use of public way. Salisbury c.  R a l r i l ~ a ~ d t .  549. 

1-52(5). Three year statute applies to actions for negligence. S tamey  v. 
Membership Corp., 90. 

1-52 ( 9 ) .  Where complaint discloses knowledge of fraud more than three 
years prior to institution of action, the action is barred. Sowel l  v. 
Hamiltow, 523. 

1-57. Party must be in some manner adversely affected before he can 
maintain action. Sanital-y District v .  Lenoir, 96. 
Defendant is entitled to set up a n  off-set existing against assignor 
a t  time of assignment. Overton v.  Tark ington ,  340. 

1-73. Parties who a re  necessary to complete determination of controversy 
must be joined. Ocerton u. Tarkington,  340. 

1-89. Prior to 1939 amendment service of summons more than ten days 
after its issuance is ineffective. Colzimbits Cowv~t!~  o. Thonapsm, 607. 

1-105. Nonresident who has legal right to control operation of motor re-  
hicle in this State may be served under this statute. Pressleu v. 
T w n e r .  102. 

1-122. Cause of action wnsists of allegations of the complaint. S tamey  c. 
Membership Cwp. ,  90. Spaugh v. Winston-Salem,  194. 

1-127; 1-183. Demurrer to complaint and demurrer to evidence a re  dif- 
ferent in purpose and result. Cannon v. Parker,  279. 

1-131. Where complaint contains defective statement of good cause of 
action, cause should not be dismissed upon demurrer. Skipper 2;. 

Cheatham, 706. 

1-134. Demurrer orc tc)!rrs may be filed in Supreme Court. Ho!c:e c.  McCall, 
250. 

1-135. New matter constituting defense must be alleged with same clear- 
ness as is required of allegation of complaint. S m i t h  v. Smi th ,  669. 
Answer must state in plain manner facts constituting affirmative de- 
fense without unnecessary repetition. Etheridqe v. Light Co., 367. 

1-151. Complaint liberally construed held insufficient to state cause of action 
for negligence in causing fall of customer a t  filling station. Li t t le  
o. Oil Corp., 773. 

1-163. New cause of action may be introduced by amendment when no sta- 
tute of limitations is involved and new cause arises out of trans- 
actions upon which original complaint is  based. Mica Zndzrstries v. 
Penland, 602. 
Bmendment supplying deficiency in statement of cause of action 
may be allowed, no statute of limitations being inrolred. Rtarney I \ .  
Xembership  Corp., 90. 

1-168. Sonsuit is proper when there is fatal  rariance. Spazcg11 c.  Wins ton-  
Palcm. 194. 
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1-176. When cause comes on to be heard a t  time agreed, movant for con- 

tinuance must show that  he had used due diligence and that  fair 
trial cannot then be had because of circumstances beyond his control. 
Cleeland v. Cleeland, 16. 

1-180. Court is required to charge on substantive features of case without 
request. Washington u. Davis, 65. 
Instruction that defense of drunkenness was dangerous in its appli- 
cation held error. S. v. Oakes, 282. 

1-183. Appeal does not lie immediately from denial of motion to nonsuit, 
and court may change its ruling on the motion a t  any time before 
verdict. GYC Trucks v. Smith, 764. 
Where defendant introduces evidence, correctness of denial of second 
motion to nonsuit only is  presented. Rpaugh v.  Winston-Salent, 194. 

1-184 ; 1-185 ; 1-1 86 :1-187 ;l-539.5. Waiver of jury trial in small claims 
action. Hajoca Corp. u. Brooks, 10. 

1-189. In  action for trespass to try title, plea of adverse possession is not 
plea in bar precluding campubory reference. Sledge u. Miller, 447. 

1-200. Unless controverted facts raise an issue "material to be tried" i t  is 
error to submit such issue. Vann Co. v. Barefoot, 22. 

1-220. Finding of meritorious defense is essential to  validity of order set- 
ting aside judgment for surprise. Mooneyham v. Mooneyham, 641. 
Judgment against wife properly set aside upon findfng that she re- 
lied on husband to defend suit. dbernethy v. Nichols, 70. 

1-227; 1-228. Cmsent judgment that propounders execute and deliver to 
careator a deed to certain land upon payment by eaveator of stipu- 
lated sum does not in itself constitute transfer of title. I% re Will of 
Smith, 563. 
Owner mag sue to recover property and for damages for its wrcmg- 
ful detention. Mica Industries u. Pcnland, 602. 
Appeal lies from order striking whole section of pleading on ground 
that its allegations a re  insufficient to state cause d action. Etheridge 
u. Light Co., 365. 
Expression of opinion by court on evidence is error of law which 
may he corrected solely by appenl. A'owell 0. Neal, 516. 
Levy on property not belonging to judgment debtor constitutes tres- 
pass. Mica Industries u. Penland, 602. 

1-339.25(a). A d ~ a n c e  bid entered by owners of minority interest in lands. 
not supported by bond or deposit does not meet requirements of sta- 
tute. Crallozca!/ u. Hestw, 276. 

1-340. Ditching and clearing farm lands is making permanent improve- 
ments. PamZico County v. Davis, 648. 

1-440.39(d). Filing of bond by defendant does not bar  defendant from 
challenging the validity of the attachment. Armstrong v. Ins. Co., 352. 
Breach of contract, even though enibodied in consent judgment, is 
not punishable as  contempt. I n  re  Will of Smith, 563. 
Where appeal from justice of peace is not flled within ten days but 
is filed during term a t  which it  would hare stood for  trial, motion 
to dismiss the appenl presents question of whether appellant was a t  
fault. Frecman v. Bennett. 180. 
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7-204. Statute provides jury of six in prwecutions in municipal recorder's 
court. Roebuck v. New Bern, 41. 

5-218. Pamlico County Recorder's Court is duly constituted. S. v. Mercev, 371. 
7-220. Recorder's Court has jurisdiction to try defendant on charge of oper- 

ating motor vehicle after revocation of license. S. v.  Mercer, 371. 
8-36. Certified record of Department of Motor Vehicles is coinpetent in 

evidence. 8. v.  Vcvcer, 371. 
8-57. Where defendant's wife testifled in his hehalf she is subject to 

cross-examination. 8. v. Bell, 379. 
14-4. Violation of void ordinance cannot be an offense. S,  z'. JIcGraw, 203. 
14-17. Court may not instruct jury that State contended i t  should not 

recommend life imprisonmen~t. 8. v. Oaken, 282. 
14-21. Seither force nor intent are elements of oeense of c;lrnallg knowing 

female under 12. 8. n. Jone8, 134. 
14-23. Slightest penetration of sexual organ of female by sexual organ of 

male constitutes carnal knowledge. 8, u. Jones, 134. 
14-33(a). A rerdict of guilty of assault where serious injurg is inflicted 

is a sufficient finding of serious damage within purview of statute. 
S. v. Trowtnzan, 395. 

14-70; 14-54. Where bills of indictment for offenses are  consolidated for 
judgment, and only one judgment is entered, sentence may not es- 
ceed maximum for one oflense. S. v.  Clendon, 44. 

15-47. Persons confined to jail have right to comnlunicate with friends and 
counsel. S. v. Wheeler, 187. 

15-169; 15170. Court is not required to submit question of guilt of less 
degrees of crime of rape when there is no evidence of guilt of less 
degrees. S. 2;. Jones, 134. 

15-171. Repealed so that court need not submit queseion of bu~@ary  in second 
degree when there is no evidence of this degree of the otyense. S. v. 
Smith, 653. 

16-1. Sanitary district is "municipality" within ineaning of statute so 
as  to preclude municipality from annexing territory within sanitary 
district, but mere enlargement of city's boundaries to include part  
of district, without disturbing functions of district. is valid. Sanitary 
District v. Lenoir, 96. 

17-39.1 Under this statute habeas corpus will lie to determine right to cus- 
tody of children of marriage regardless of marital status of parties. 
Clceland v. Cleelatzd, 16. 

18-11. Evidence of guilt of unlawful possession of whiskey held sufficient 
to be submitted to jury. S. v. Welborn, 288. 

20-16(.a) (5). Held unconstitutional delegation of power. Harvell v. Scheidt, 
699. 

20-38(r) (1) ; 20-38(t). Lessor of trucks is not contract carrier and is not 
required to pay "for hire" rates. Finance Corp. v. Scheidt, 334. 

20-lQ(b). Licensee is entitled to judicial review of order permanently re- 
voking license which is based in part on out-of-state conviction. 
Carmichael v. b'cheidt, 472. 
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20-138; 20-140. In prosecution for drunken driving, it  is enrar for the court 
to  assume that  one of defendants was operating the vehicle a t  the 
time. 8. v. Swaringen, 38. 

20-140. Motorist is required to drive with due caution and circumspection a t  
all times. Voore v .  Plymouth, 427. 

20-141(c). Whether speed within statutory maximum is lawful in approach- 
ing intersection depends on circumstances. Prirnnz v. King, 228. 

20-149; 20-154. Evidence held to  disclose contributory negligence as  matter 
of law in making "U" turn without signal or lookout. Tatlent v. 
Talbert, 149. 

20-155(a) ( b ) .  Right of way a t  intersection. Car, v. Lee, 712. 
20-158(a). Motorist may not enter intersection with dominant highway 

unless he exercises reasonable care to ascertain he can do so in sale- 
ty, and rule that motorist m right has right of way is not applicable. 
Primm v .  l i i ~ f g ,  228. 

20-174(e). Motorist is under duty to exercise increased cigilance when he 
sees, or should see, children on or near the highway. Washington v. 
Davis, G. 

'2-2. Receipt for cash payment on identified tract of land belonging to 
estate, signed by executor who is also heir and representative of 
other heirs, is snfflciemt memorandum. Lewis v. Allred, 486. 

22-2; 47-18. Surrender of unexpired portion of term in excess of three years 
must be registered to be effective a s  against creditors and purchasers 
for ralue. Herring v. Merchandise, 221. 

24-2. Penalty for usury is imposed only when corrupt intent exists to 
take more than legal rate  of interest. Pew!! v. D o z ~ b ,  322. 

28-173. Where plaintiff in action for  wrongful death fails to prove she is 
duly qualified personal representative, nonsuit is proper. Carr v. Lee, 
712. 
Bfter recorerp of person negligently iiljuring intestate for intestate's 
wrongful death, administrator may not sue physician for malprac- 
tice. Bell v. Hanlcins, 199. 

28-173; 1-33(4). Two year statute applies lo action for wrongful death, and 
limitation is no longer condition annexed to cause of action. Starney 
v .  Membetship Corp., 90. 

31-3.3. Subscribing witnesses may sign in room adjoining that of testator 
if he is in position to see them sign. I n  re Will  of Pridgen, 509. 

33-20; 35-21: 3.7-28. Findings held to suppolrt order for advancement to 
adult children out of estate of incompetent father. Ford v. Bank, 141. 

40-12. Petitioner properly joins .as defendants others having interest in land 
in his proceedings against Highway Commission to recover compen- 
sation. Tjtso?r I'. Higltzcay Corn., 732. 

40-19. Payment into c o u ~ t  of damages awarded by commissioners does not 
transfer title to school site while cause Is pending on exceptions 
bath a s  to right to condemn and adequacy of damages. Topping v .  
Board of Education, 291. 

46-3; 46-24. Tenant in common is entitled to partition and life tenant may 
join in the proceeding. Davis v. Griffin, 26. 
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50-11. Under amendment decree of divorce on ground of two years separa- 
tion in action ineti~tuted by wife terminates wife's right to  alimony 
without divorce under prior decree. Porter v. B a n k ,  173. 

30-16. m e i v e r  may sell husband's real estate if necessary to pay alimony 
decreed. L a m b e t h  v. L a m b e t h ,  315. 

52-12. Conveyance by wife to husband without complying with provisions 
of statute is void. Perk ins  v .  Perk ins ,  1.52. 

W- l43(a) .  Foreign corporation engaged in selling appliances in  this State 
may be serred under this statute in action for injury from defeotive 
appliance. Shepard v .  Mfg. Co , 464. 

59-43 ; 59-48; 50-39. One partner cannot by notice to third person, relieve 
himself of liability for goods purchased by partnership in  ordinary 
course of business while partnership is going concern. Biscuit  Co. v.  
S t r o u d ,  467. 

62-110; 62-138; 62-139. Where tariff is excessive because of error in tariff 
distance table, shipper may recorer excess bx petition before Utilities 
Cammission. Utzlitiea Corn, v .  R. R., 477. 

62-123. Rates approved by Utilities Commission are to be deemed just and 
reasonable. Util i t ies  Corn. v. R. R., 477. 

63-13. Evidence held insufficient to show trespass or negligence in opera- 
tion of crop (lusting plane eyer lands of plaintiff. W a l l  v. Trogdon,  747. 

7-  - - Complaint held insufficient to state cause of action in trespass in 
operation of dam. Letternznn v .  Mica Co., 769. 

9.5-78. "Right to Work" Act is supersecled by Raihroad Labor Act in  in- 
stances within purview of the Federal statute. Allen v .  R. R., 492. 

97-2(f) .  Fall of employee while walking from parking lot furnished by em- 
ployer to her place of work a t  another part of premises arises out 
of employment. Dacis  v. Mfg. Co., 543. 

!X-31(t) ; 97-29. Compensation for  permanent partial disability prior to 
amendment could not be less than $10. per week. O a k s  v. Mills  Corp., 
286. 

97-3 l (v ) .  Evidence held sufficient to support finding that  claimant had 
suffered facial disfigurement sufficient to affect adversely earning 
capacity. D a v i s  u. Constrf~ctiota Co., 129. 

9747. Prior to 1957 amendment, carrier last on risk, even if only for few 
days, is liable for award for silicosis. Hartsel l  v. Thermoid  Co., 527. 

97-77. On appeal fmm Industrial Commission, Superior Court may not hear 
evidence and find facts. Brice 77. Salz.c~gr Co., 74. 

97-90. Commission and not Superior Court is empowered to fix attorneys' 
fees in proceeding under Compensation Act. Brice v .  Sa lvage  Co., 74. 

97-99. Employee has right to enforce against insurer the contract of in- 
surance made for his benefit. H a r t s t l l  c. Tl~crn?oid  Co., 527. 

103-230; 55-114(4). Allegations that plaintiff corporation's charter had been 
suspended less than year do not disclose that  corporation did not 
h a l e  capacity to sue. Mtcn Indus tr tes  G. Prnland ,  602. 

106-266.8. Statute is constitutional and Milk Commission is given authority 
to fig transportation rates for haulir~g milk of producers to processing 
plants. Xillz Corn. v. G n l l o ? r a ~ .  658. 
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115-125. Condemnation far school site is controlled by G.S. 40, Art. 2. Top- 
ping v. Board of $:dueation,, 291. 

118-37; 11820. Statute held unconstitutional a@ imposing discriminatory 
,tax. dssurance Co. v. Gold, 461. 

160-2(3) ; 160-200(22) ; 160-200(23). City may not charge fee for setting of 
grave marker not purchased from o r  set by the city. 8. ,v. McGraw. 20.5. 

100-158. municipal it^ waives its governmental immunity by procuring 
liability insurance. Moore v. P l ~ m o u t h ,  423. 

160-173. I t  is not required that  zoning di8triot lines coincide with property 
lines. Pewny v. Durham, 596. 

160-176. Strip of 160 feet between street and zoning line prevents property 
zoned from being opposite property on other side of street. Pcw)?y v. 
Durham, 596. 

160-200(6). Municipality has authority to operate chemical fogging ma- 
chine to destroy mosquitoes. Moore w. Plymouth, 423. 

160-239 ; 160-255 ; 160-238. Bonds for esterision of municipal services, cs- 
cept Are alarm system, clo not deprive city taxpayers of property 
without due process of law. l'ltomasaon v. Smith,  84. 

163-196. Indictment following language of this statute is insufficient to 
charge the offense. S. v. Walker ,  35. 
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I, sec. 7. Order of Milk Commission fixing transportation rates for haul- 
ing milk to processing plant held constitational. Milk Corn. v. Gal- 
lomag, 858. 

I,  secs. 11, 17. Denial of right of prisoner to communicate with friends 
and coumel deprives him of due process of lam. 8. v. Wheeler, 187. 

I, sec. 13. Statute providing for jury of six in  prosecutions ill municilml 
recorder's court is valid. Roebuck v. New Bern, 41. 

I,  17. Order of Milk Commission fixing transportation rates for hauling 
milk to processing plant held constitutional. Milk Corn. v. Galloway, 
658. 
Bonds for extension of municipal services to territory to be annexed 
do not deprive taxpayers of city of property without due process. 
Thomasson v. Smith, 84. 

IV. sec. 8. Supreme Court, in exercise of supervisory jurisdiotion, will 
grant certiorari to review order involving matter of public interest. 
Brice v. Salua(le Co., 74. 

IV, sec. 27. Statute providing for jury of six in prosecutions in municipal 
recorder's court is ralid. Roebuck v. New Bern, 41. 

V, sec. 3. Constitu,tional requirement of uniformity in taxation applies to 
taxes on trades, professions, franchises and income. Assurance CO. 
v. Gold, 461. 
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Article I V ,  sec. 1. D w  not require courts of this State to treat as  final a n  
order of a sister state which is interlocutory. Cleeland v. Cleeland, 16. 

1st Amendment. Union shop agreement held not unconstitutional in re- 
quiring involuntary payment of dues used partly for political pur- 
poses. Allen v. R. R., 492. 

5th Amendrnen,t. Union shop agreement held not unconstitutional in re- 
quiring inroluntary payment of dues used partly for political pur- 
poses, Allen 2'. R. R., 402. 

14th Amendment. Deniel of right of prisoner to communicate with friends 
and counsel deprires him of due process. S, v. Wheeler, 187. 

Order of Milk Commission fixing transportation rates for hauling milk 
to processing plant held constitutional. Milk Cont. v. Gallou;ay, 658. 
Bonds for extension of municipal sewices to territory to be annexed 
do not d e p r i ~ e  taspayers of city of property without due process. 
Thomassola v.  Smith, 84. 


