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CITATION OF REPORTS 

Rule 16 of the Supreme Court is as follows : 
Inasmuch a s  all  the Reports prior to the 83rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 83 N. C. a s  follows: 

1 and 2 Martjn, 
mylor 6 confa I... ........... 1 N. C. 

1 Haywood ............................ " 2 " 
2 " ............................ " 3 "  
1 and 2 Car. Law Re- a, 4 ( I  

ps i to ry  & N. C. Term 
1 Murphep ............................ " 5 " 
2 ............................ 6 "  
8 " ............................. 5 "  
1 Hawks ................................ " 8 " 

2 " ................................ ' I  9 " 
3 " 

" 10 " ................................ 
4 " ................................ " 1 1 "  
1 Devereur Law .................... " 1 " 

2 " ........................ 13 " 

8 " - .................... " 14 " 
4 " ' ... . . . . . . . . . . . . . '  1 ‘ 
1 " Eq. .................... " 16 " 

2 " ' .................... ' 1 " 

1 Dev. & Bat. Law ................ " 18 " 
2 14 ' I  .................I 19 " 

3 & 4 "  . . . . . . . . . . .  20 ' 
1 Dee. 8: Bat. Eq ................. .. " 21 " 

2 " 1' ,612 " .................. 
..................... " 1 Iredell T.aw " 23 

2 6' ............................ 24 '' 
3 " ........................ 25 .I 

4 I' L'........................“ 26 " 

5 " '4  ' 6  27 61 ........................ 
6 " " ........................ " 2S ‘9 
7 " " ........................ " 29 " 
e " 

4'  30 " ........................ 

9 Iredell Law ...................... a s  31 N. C. 
10 " " ....................... 32 " 

11 " ........................ 33 I. 
12 " " ...................... " 34 " 

13 " ........................ " 36 " 

1 " Eq. ...................... 'I 36 " 
2 ~l 6'...................... " 37 " 

3 " " ....................... 38 " 
4 a ....................... " 39 " 

6 " " ....................... 40 'I 

6 I (  ' I  ...................... 'I 41 ( I  - 6. ...................... " 42 " 
8 " " ...................... " 43 " 

13usbee Law " 44 " .......................... 
" Eq. ..........................la 45 " 

1 Jones Law ......................... 46 " 
f! " "  .......................... 47 " 
3 I. ......................... 48 " 

4 " " ........................ " 49 " 

6 " ..................... . . . "  50 " 
6 I. ......................... 61 ‘I 

7 " " ........................ " 52 " 
8 " ........................ " 53 I' 

1 ' I  Eq. ........................ " 54 " 

2 " " ........................ " 55 " 

3 'I a ........................ U 56 " 

4 " " ....................... 67 " 
5 " “ ........................ 58 " 
6 $1 l l  ........................ " 59 " 

and 2 Winston .................... " 60 " 
Phillips L a v  ....................... " 61 " 

" Eq. ........................ " 62 ' I  

I n  quoting from the reprinted Reports, comeel mill cite always the 
marginal (i .e..  the original) paging. 

The opinions published in the flrst s i r  rolumes of the reports mere written 
by the ''Court of Conference" and the Supreme Court prior to 1519. 

From the 7th to the 62d rolumes, both inclusire. will be found the opinions 
of the Supreme Court. consisting of three members. for the first fifty years 
of its existence. or from 1815 to 1888. The opinions of the Court. consisting 
of Are members. immediately following the Civil War. a re  published in the 
volumes from the 63d to the 79th. both inclusive. From the SOth to the 
lOlst rolumes. both inclusive. will be found the opinion of the Court. con- 
slating of three members. from 1879 to 1589. The opinions of the Court. con- 
sisting of flre members. from 1889 to  1 Julp. 1937, a re  published in rolumes 
102 to 211. both inclusire. Since 1 July, 1937, and beginning with volume 212, 
the Court hag consisted of seren members. 

ii 



J USTICES 
OF T H S  

SUPREME COURT OF NORTH CAROLINA 

SPRING TERM, 195-FALL TERM, 1050 

CHIEF JUSTICE: 

J. WALLACE WINBORNE. 

ASSOCUTE JUSTICES: 

EMERY B. DENNY, CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR. 
WILLIAM H. BOBBITT, CLIFTON L. MOORE. 

PYmBGENDY mmem 
M. V. BARNHILL. 

ATTORNsY-QENtaAL: 

MALCOLM B. SEAWELL. 

ASSISTANT ATTORNEYS-QENEUAL : 

T. W. BRUTON, PEYTON B. ABBOTT,. 
RALPH MOODY, KENNETH WOOTEN, JR., 
CLAUDE L. LOVE, F. KENT BURNS, 
HARRY W. McGALLIARD, LUCIUS W. PULLEN, 

H. HORTON ROUNTREE. 

SUPREXS COURT REPORTER: 

JOHN M. STRONG. 

CLERK OF THE SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 

DIZLARD S. GARDNER. 

ADMINISTRATIYE ASSISTANT TO THE CHIEF JUSTICE: 

BERT M. MONTAGUE. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRST DIVISION 
Nattw District Address 

CI-IESTEH R .  MORKIS .................................... N r s t  ............................ &injock. 
MALCOI.M C. PAUL ...................................... Second ......................... Washington. 
WILLIAM J. BUNDY .................................... Third ........................... Greenville. 
HEKEY L. STEVENS, J B  ............................... Fourth ........................ Warsaw. 
R. J. MINTZ ............................................ Fift,h ........................ Wilmington. 
JOSEPH W. PABKEB ................................... S i t  ..................... Windsor. 
WALTER J. BONE ......................................... Seven\th ....................... Nashville 
J. PAUL FRIZZEI.I.I.: ................................. Eighth ......................... Snow Hill. 

SECOND DIVISION 
HAMILTON H. Honoooo .............................. Ninth ........................... Louisburg. 
WII.LUM Y. BICKETT .................................. Tenth ........................... Raleigh. 
U u w s o n  L. WILLIAMS .............................. Eleven'th ..................... Sanford. 
HEMAN R. CLABK ........................................ Twelfth ....................... Rtyettevdlle. 
RAYMOND B. MALLABD ........................... .....TlAnteent,h .................. Tabor City. 
C. W. HALL ................................................. Fourteenth ................. Durham. 
LEO CABB ........................................................ Fifteenth .................... Burlington. 
HENBY A. MCKINNON ................................ Sixteenth .................... Lumberton. 

THIRD DIVISION 
ALLEN H. G w Y N ....................................... Seventeenth ............... Reidsville. 
WALTER E. CRISSMAN ............................... i t  .................. High Point. 
L. RICHARD PREYER ................................ ..Eighteenth .......... Greensboro. 
FRANK M. ABM STRONQ .............................. Nineteenth .................. m y .  
F. DONALD PHILLIPS ............................... Twen~tieth ................... Rockingham. 
WALTER E. JOHNSTON, JB ......................... TwenQ-First ............. Wlnotm-Salem. 

. HUBERT E. OLIVE ...................................... . . T w e n t y - S n d . .  ..Lexin@ton. 
ROREBT M. GAMBIIL .................................. T w e n t y - i r l  . N r h  Wilkesboro. 

IWURTH DIVISION 
.J. E'BANK HUSKINS .................................... Twenty-Fourth .......... Bi~rnsville. 
JAMES C. FABTHING ................................... w e n - i f  . . . . . . .  Lenoir. 
 RANCI CIS 0. CLABKSON ............................... Twenty-Six'th ............. Charlotte. 
HUGH B. CAMPBELL .................................... Twenty-Sixth ............. Charlotte. 
I?. C. FBOA-EHEBGER. ..................................... Twenty-Seventh. ....... Gastonia. 
W. K. MCLEAN ............................................ Twenty-Eighbh ........ ..Ashevil le. 
J .  WILL PLESS, J R  ..................................... ' e t y - 1  . . . . .  Marion. 
GEORGE B. PATTON .................................... '111itiet1 ................. Franklin. 

SPECIAL JUDGES. 
GEOKOE M. E'oI: STAI R' ...................................... h r b o r o .  
SUSIE SHARP .................................................................................................. Reidsville. 
J.  B. CHAVEN, J I ~  ........................................................................................... M~rgan~ton.  
W. REIU TIIOMPSON ...................................................................................... Pittsboro. 

EMERGENCY JUDGES. 
11. H ~ Y I . ~ :  S~lsh. .............................................................................................. ( + r e e ~ o r o .  
W. H. S. B ~ ! R D W Y N  ..................... .. ............ p. 
Q. K. Nrbfocm. J n  ....................................................................................... F u e a ~ & ~ l e ,  
% E ~ U I . O N  V. NRTTI.KS, 1 January, 1959.. ............................................... Bsheville. 
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SOLICITORS 

EASTERN DIVISION 

Name District dddrsa* 
WALTER W. COHOON ..................... .. ........ 9 i r s t  ........................... Elizabeth C i t ~  
HUBERT E. MAY ............................................ Second ........................... Nmhvillt~. 
W. H. S. BTJBQWYN, JB .............................. Third ........................ Woodland. 
ARCHIE TAYLOR ............................................ F o r t  ........................ Lillington. 
ROBEBT D. ROUSE, JR. ................................ Fifth ............................. Farmville. 
WALTER T. BRITT ...................................... S i t  ........................... Clinton. 
LESTEB V. CHALMERS, JR. .......................... Seventh ..................... Raleigh. 
JOHN J. BWNEY, JR. ................................. Eighth ........................... Wilmington 
JOHN B. REGAN,' ..................................... Ninth-A ........................ St. Pauls. 
MAUBICE E. BBASWELL ................................. Ninth-B ........................ Fayetteville 

........................... WILLIAM H. MUKDOCG ............................. , e n  Durha~n.  

WESTERN DIVISION 

.................................... HARVEY A. 1 ,up~os  Eleventh ....................... Winston-Salem. 
HORACE R. KORNEGAY ................................. Twelfth ................ Greensboro. 
M. G. BOYETTE .............................................. Thirteenth ................. '...Carthage. 
JAMES B. WALKEB ........................................ Fourteenth ................... 
GBADY B. STOW ........................................... Fourteenth-B .............. Gastonia. 
ZEB. A. MORRIS .......................................... Fifteenth ...................... Concord. 
B. T. FALLS, JB ........................................... Sixteenth ..................... :Shelby. 

................. J. A ~ I E  HAYES ............................................ e e t e e n t l  o t l  Wilkesboro 
............................................. . . . . . . . . . . . .  LEONARD LOWE Eighteenth Forwt City. 

.................. ROBERT S. SWAIX ........................................ i e t e e t  I .  Asherille. 
GLENN W. BROWN ........................................ Twentieth ............... Brysoc City. 
CHARLES M. NEAVES .................................... T~enty- f i r s t  ................. Elkin. 

1 Appointed July 1, 1959.  



SUPERIOR COURTS, FALL TERM, 

Camden-Sept. 1 4 ;  Sept. 28. 
Chowan-Nov. 30. 
Currltuck-Sept. 7 ;  Oct. 1st. 
Dare--Oct. 28. 
Gates---Oct. l S ( a ) .  
Pasquotank-Sept, 2 1 t ;  Oct. 

i O * ;  Dec. 77. 
Perqulman9--Xov. 2. 

- 

FIRST DIVISION 

SECOND DISTUICT 
J u d g e  Paul 

PIEST DIBTILICT 
Judge Morrlr 

I FLFTH DISTEICT 
Judge lllintE 

Sampson-Aug. 1 0 ( 2 )  ; Sept. 1 4 t ( 2 )  ; Oct. 
I S * ;  Oct. 2 6 t ;  Nov. 28*(A) .  

Beuufort-Yept. I t ;  Sept. 21.; Oct. 1 s t ;  
Nov. 9.; Dec I t ( 2 ) .  
Hyde-Oct. 1 2 ;  Nov. 2 t .  

Martin-AUg. l o t ;  B e ~ t .  28'; Nov. 2 3 t  
( 2 ) ;  Dec. 14. 
Tyrrell-Aug. S l i t  Oct. 6. 

Wnehinptun-Sept. 14 ' ;  Nov. 1st. 

Nov. 

THJRD DIBTBICT 
J u d g e  Bnndy 

Carttrct-Oct. 1st; Nov. 9. 
Craven-Sept. I ( 2 ) ;  Oct. 6 t ( 2 ) ;  Nov. 2 t  

( A ) ;  Nov. 1 6 ;  Kov. S O t ( 2 ) .  
Pamllco-Aug. 1 0 ( 2 ) .  
Pltt-Aug. 2 4 ( 2 ) ;  Sept. 2 l t C 2 ) ;  Oct. 1 2  

( A ) ;  Ocr 2 6 t ;  Kov. 2 ;  Nov. 2 3 ;  Dec. 14. 

New Hanover-Aug. 8'; Aug. lot; Aug  
24.; Sept. 1 4 t ( Z ) ;  Oct. 6.; Oc+ l Z t ( 2 ) .  
NOV. 2 * ( 2 ) ;  Nov. 218t(2); Dec. l * ( Z ) .  

Pender-Sept. I t ;  Sept. 28;  Oct. 2 6 t ;  
NoV. 16. 

FOUBTH DISTRICT 
J u d g e  Steveme 

Uupllrr-Aug. 3 1 ;  Sept. I t ;  Oct. 12'; 
Nov. 9.; Dec. I t ( 2 ) .  

Jones-Sept. 2 8 ;  Nov. 2 t ;  Nov. 30. 
OnsYow-July 2 0 t ( A ) ;  Oct. 6 ;  Nov. 1 6 t  

NINTH DISTRICT 
J n d g e  Hobpood 

Frnnkl~rr-Sept. 2 l t ;  Oct. 19.; Oct. 26' 
( A ) ;  NOV. J o t .  

C ; r r n v l l l e J u l y  2 7 :  Oct. 1 2 t ;  Nov. 16. 
Person-Sept. 1 4 ;  Oct. S t ( A ) ;  Nov. 2. 
Vance-Oct. E * ;  Nov, S t .  
Warren-Sept. 7'; Oct. 2 6 t .  

TENTH DIBTBICT 
J u d g e  Bicket t  

~ u g .  l o t :  A& l i * i 2 j ; '  A&. 81) ;  sept .  7 t  
( A ) ( 2 ) ;  Sept. ' i 0 ( 2 ) ;  Sept. 2 1 ? ( 2 ) ;  OCL 6. 
( A j ( 2 ) ;  Oct. 1 2 t ( 2 ) ;  Oct. 2 6 t ( 2 ) ;  NOV. 2. 

UEI'ESTH DISTRICT 
J u d g e  WLUlams 

Hal  nett-Aug. l i t ;  Aug. 31' ( A )  ; Sept. 
1 4 t ( ~ )  ( 2 ) ;  Oct. 1 2 t ( 2 ) ;  Nov. 1 6 * ( A ) ( 2 ) .  

Johneton-Aug. 2 4 ;  Sept. 2 8 t ( 2 ) ;  Oct. 
2 6 ;  Nov. S t ( 2 ) ;  Dec. l ( 2 ) .  

L e e A u g .  3.; Aug. l o t ;  SepL 14 ' ;  
Sept. ? I t :  Nov. 9 ' ;  Nov. 2 3 t .  

TW'ELBTH DISTRICT 
J u d g e  Clark 

Cumberland-Aug. l o t ;  Aug. 17.; Aug. 
3 1 * ( 2 ) .  Sept  1 4 t ;  Sept. 2 8 * ( 2 ) ;  Oct. 1 2 t  
( 2 ) :  0 > t  2 6 i l 2 ) ;  Nov. 9 * ( 2 ) ;  Nov. S O t ( 2 ) ;  

I SIXTH DIBTRICT 
J u d g e  P a r k e r  

Bertie-Aug. 3 1 ;  Oept. I t ;  Nov. 2 3 ( 2 ) .  
Halifax-Aug. l I ( 2 ) ;  Oct. S t ( 2 ) ;  Oct. 

26'; Dec. I ( 2 ) .  
Hertford-July 2 7 ( A )  ; Sept. 1 4 :  Sept. 

2 1 t ;  Oct, 1s. 
Northampton-Aug. 1 0 ;  Nov. 2 ( 2 ) .  

SEVENTH DISTRICT 
J u d g e  Bone  

Bdeecombe-Seut. 21.; Oct. 1 2 * ( 2 ) ;  

EIGHTH DIBTBICT 
J u d g e  F r lxzd l e  

Greene--Oct. l B t ( A )  ; Oct. l S * ( A )  : Dee. 

Lenoir-Aug. 24'; Sept. l 4 t ( 2 ) ;  Oct. 1 2 t  
( 2 ) ;  Oct. 2 6 * ( 2 ) ;  Nov. 2 8 t ;  Deo. 14. 

Wayne-Aug. 17.; Aug. S l t ( 2 ) ;  Sept. 
2 8 t ( 2 ) ;  Nov. S ( 2 ) ;  Dec. 7 t ( A ) .  I 

D r n I O N  

Dec. 14.. 
Hoke-Aug. 2 4 ;  Nov. 23. 

THIRTEENTH DISTRICT 
J n d g e  Dfnllard 

Bladen-Oct. 26';  Nov. 1 6 t .  
Brunswick---Sept. 2 1 ;  Oct. 1st. 
Columbus-Sept. 1 * ( 2 )  ; Sept. 2 8 t  ( 2 )  ; 

Oct. 12.; Nov. 2 t ( 2 ) ;  Nov. 2 S e ( 2 ) .  

FOURTEENTH DISTBICT 
J u d g e  Hall 

Durham-July l 3 * ( A )  ( 2 )  ; Aug. 5 ( 2 )  ; 
Aug. 31.; Sept. I t ;  Sept. f4*(2); Oct. 6' 
( 2 ) ;  Oct. l S t ( 2 ) ;  Nov. 2 * ( 2 ) ;  Nov. 1 6 t ( 2 ) ;  
Nov. 3 0 ( 2 ) ;  Dec. 14'. 

FIFTEENTH DISTRICT 
J u d g e  Caw 

Alamance--July 2Of (A)  ; Aug. 3 t ;  AUO. 
1 7 * ( 2 ) ;  Sept. l 4 t ( 2 ) ,  Oct. 1 S 0 ( 2 ) ;  Nov. 
1 6 t ( 2 ) ;  DEC. I* .  

Chatham-Aug. 3 1 t ;  Oct. 1 2 ;  Nov. 2 t ;  
NOV. s t ;  NOV. ao. 

Orange-Aug. 10 ' ;  Sept. 2 8 t c E ) ;  Dec. 14. 

SIXTEENTH DISTUICT 
Judge BfcKInnon 

Robeson-July 1 3 t ( A ) ;  Aug. 17';  Aug. 
3 1 7 ;  Sept. 7 * ( 2 ) ;  Sept. 2 1 t O ) ;  Oct. 1 2 t  
( 2 ) ;  Oct. 2 6 * ( 2 ) ;  Nov. 1 6 t ( 2 ) ;  Nov. 80'. 

Scotland-July 2 7 7 ;  Aug. 2 4 ;  Oct. S t ;  



COURT CALENDAR. vii 

THIRD DIVISION 

S EVENTEENTH DIBTBICT 
J u d g e  Gwyn 

Caswell-Nov. 16*(A) ; Dec. I t .  
Rockingham-Sept. I r ( 2 )  ; Sept. 28t (A) 

(2 ) ;  Oct. 1 s t ;  Oct. 26*(2);  Nov. 23t ( 2 ) ;  
Dec. 14'. 

Stokes-Oct. 5.; Oct. 12t. 
S u r r y - J u l y  lS t (4 )  ; S e p t  21°(8) ; Nov. 

9 t ( 2 ) ;  Dec. 7(A).  

E IGHTEENTH DISTRICT 
Schedule A - J u d g e  Preyer  

Gull. Gr.-July 13'; J u ly  27'; Aug. 31.; 
Sept. I t ;  Sept. 14 t (2 ) ;  Oct. 5.; Oct. 1st 
(2 ) ;  Oct. 26'; Nov. 9'; Nov. 16 t (2 ) ;  Nov. 
30'; Dec. 7 ' .  

Guil. H .  I?-July 20'; Sept. 28.; Nov. 
2.; Dec. 14'. 

Schedule M u d g e  Crissmkn 
Guil. Gr.-Sept. 14*(2) ; S e p t  28t(2) ; 

O c t  12'121; Oct. 26t (2) ;  Nov. 23t(2).  
Gull. H. P . -Se~ t .  1 4 t ( A ) ;  Oct. 1 9 t ( A ) ;  

Nov. Yt(2). 

S I N E T E E N T H  DISTRICT 
J u d g e  Armstrong 

C a b a r r u e A u g .  24.; Aug. S l t ;  Oct. 12 
(2) ;  Nov. Q t ( A ) ( 2 ) .  

Montnomerv-July 13 (A) :  S e ~ t .  28t:  - .  
O c t  6 :  Nov. 21A).  - . - . . - . 

~ a n d o l p h - i i y '  2 0 t ( A ) ( 2 ) :  Sept. 7.; 
Nov. 9 t ( 2 ) ;  Nov. 30t;  Dec. 7*(2). 

Rowan-Sept. 14(2) ; Oct. 26t(2) ; NOV. 

TWENTIICTH DIBTBICT 
J n d g e  P W m  

Anson--9ept. 81'; S e p t  88 t ;  Nor. Ilt  
." M o o r e A u g .  17*(A) ; Sept. 7t (2) ; Nov. 
LO. 

Rlchmond-July 20'; J u ly  27t ;  O c t  6.; 
Oct. 12 t ;  Dec. 7 t (2) .  

Stanley-July 13; Oct. 19 t (2 ) ;  Nov. SO. 
Unlon-Aug. 24 t (A) ;  Aug. 31; Nov. I 

(2). 

TWENTY-FIBST DIBTBICT 
J u d g e  Johnston 

Forsyth-July l S t ( 2 ) ;  Ju ly  27(2);  Aug. 
3ltO; Sept. l(2); .  S e p t  14 t (A) (2 ) ;  8ep t  48t 
( 2 ) ;  Oct. 12(2) .  Oct. 26t (2) :  Nov. f lc .2) :  . 
Nov. 23 t (2 ) ;  Dec. 7 t ( A ) ;  ' ~ e c .  7; 

TWENTY-SECOND DISTRICT 
J u d g e  OUve 

Alexander-Sept. 28. 
Davidson-July 20 t (A) ;  Aug. 24; S e p t  

~ ( 2 ) ;  act. 12 t ;  act. 1 9 t ( ~ ) ;  NOV. i e w ;  
Dec. 14t.  

Davle--Aug. 3; Oct. 5 t ;  Nov. 9. 
Iredell-Aug. 81; Sept. 7 t ;  Oct. 19 t ;  

Oct. 26(2) ;  Nov. 30t(2).  

TWENTY-THIRD DISTRICT 
J n d g e  GambiU 

Alleghany-Aug. 31; Oct. 6. 
A s h e J u l y  20'; Sept. l 4 t ;  Oct. 26'. 
W i l k e e J u l y  27; Aug. 17 (2 ) ;  S e p t  21t 

( 2 ) ;  Oct. 12; Nov. 2 t ( 2 ) ;  Nov. 16 (A) ;  
Dan. 7. .. 

Yadkln-Sept. 7'; Nov. 16 t (2 ) ;  Nov. SO. 

FOURTH DIVISION 

TWENTY-FOUBTH DISTBICT 
J u d g e  Hunkins 

Avery-July 13(A) (2)  ; Oct. 19(2). 
Madlaon-July 27"; Aug. 31 t (2 ) ;  Oct. 5.; 
Nov. 2 t ;  Dec. 7'; Dec. 14t. 

Mitchell-Aug. 3 t ( A )  ; Sept.  14(2). 
W a t a u g a Y e p t  28'; Nov. 9 t (2) .  
Yancey-Aug. 10; Aug. 17 t (2 ) ;  Nov. 28 

(2). 
TWENTY-FIFTH DIBTBICT 

J u d g e  F s r t h l n g  
Burke-Aug. 17; Oct. 6(2) :  NOV. 23. 
Caldwell-Aug. 31; Sept. 21t (2) ;  Dec. 

7(2).  
Catawba-Aug. 3(2) ; Sept.  7t (2)  ; Nov. 

9 (2 ) ;  Nov. 30t. 

TWENTY -SIXTH DIBTBIOT 
Schedule A - J u d g e  Campbell 

Mecklenburg--July 13*(A)  (2) ; Aug. 3. 
( 2 ) ;  Aug. 17 t (A) (2 ) :  Aug. 3 l t ( 2 ) ;  Sept. 
147; Sept. 21t (2) ;  Oct. S t ( 2 ) ;  Oct. 19; 
Oct. 26 t (2 ) ;  Nov. Yt; Nov. 16 t (2 ) ;  Nov. 
30t ;  Dec. 7(2). 

Schedule E - J u d m  C la rkwn  
Mecklenburg-Aug. l I t ( 3 )  ; Sept. 7*(2) ; 

Sept. 21 t (2 ) ;  Oct. S t (2 ) ;  Oct. 19 t (2 ) ;  
Nov. 2 * ( 2 ~ ;  Nov. 16 t (2 ) ;  NOV. 8Ot; Dec. 
7 t (2) .  

'IW'ENTY-SEVENTH DISTBICT 
J u d g e  Fron6berger 

C l e v e l a n d J u l y  18(2) ; Sept. 28t (2) ;  

Indlcates criminal term. 
t Indlca tes  clvil term. 

No d d g n a t l o n  lndlcates mixed term.  
(A)Indicateu judge to be  arwigned. 

Oct. 26'; Nov. 3Ot(A)(2).  
G a s t o n J u l y  27; Aug. 10 t (A)  (2)  ; 8ept.  

21.; Oct. 12 t (2 ) ;  Nov. 16*(2) ;  Dec. I t .  
Lincoln-Sept. 7 (2).  

TWENTY-EIGHTH DISTRICT 
J u d g e  McLean 

Buncomb-July 13*(A) (2 )  : Ju ly  2 7 t  
( A ) ;  Aug. 3 t ( 8 ) i  Aug. 24*(2); S e ~ t .  7 t  
( 3 ) ;  Sept. 2 1 r ( A ) ( 2 ) ;  Sept. 28 t t 3 ) ;  Oct. 
lSI*(2); Nov. 2 t ( 3 ) ;  Nov. 2S8(A) ( 2 ) ;  
Nov. 23t ;  Nov. 30t (2) .  

TWENTY-NINTH DISTRICT 
J u d g e  Pless  

Henderson-Aug. l I t ( 2 ) ;  Oct. 19. 
McDowell-Sept. 7 (2 ) ;  Oct. S t (2) .  
Polk-Aug. 31. 
Rutherlord-Aug. 17* t (A) ;  Sept. 21 to 

( 2 ) ;  Nov. 9*t (2) .  
Transylvania-July 13 (2 ) ;  Oct. 26(2). 

Cherokee--July 27; Nov. 9(2). 
Clay-Oct 5. 
Graham-Aug. 31. 
Haywood-July 13; Sept. 21 t (2 ) ;  Nor.  

zs(2):  
Jackson-Oct. 12 ( 2 ) .  
Macon-Aug. 3; Dec. T(I). 
Swain-July 20; Oct. 26. 

t Indlca tes  jall a n d  civil term. 
No number  lndlcatea one week term.  

g Ind ica tes  non-jury te rm.  



UNITED STATES COURTS FOR NORTH CAROLINA 

UISTRICT COURTS 

Eastern D~S~P~C~-ALGENON L. BUTLER, Judge, Clinton. 
Mfddle District-JOHN~ON J. HAYEB, Judge, Greensboro. 
Western District-WILSON WARLICK, Judge, Newton. 

EASTERN DISTRICT 

Terms-District courts are  held a t  the time and place as  follows: 
Raleigh, Civil term, second Monday in March and September; Crim- 

inal term, fourth Monday after the second Monday in March and 
September. A. HAND JAMES, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in .March and 
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CASES 

ARGUED AND DETERMINED 
IN THE 

S U P R E M E  COURT 
0 F 

NORTH CAROLINA 
AT 

RALEIGH 

SPRING TERM. 1959 

TEXTILE INSURANCE COMPAh'T V. OALLIE a. LBlNREYTH AND CARLEE 
W. MELTON, EXECUTRICES OF THE ESTATE OF OASPFLR A. WARNER, 
D/B/A WARNER'S TRANSFER AND STORAGE COMPANY; RUTH 

WARNER, ADMINISTRATBIX OF THE ESTATE OF W I m R E D  ALAS 
WARNER, DECEASED; JEiSSE MIS'EINHEIMEX, ADMINIBTRATOE OF THE 

ESTATE OF GARY WAYNE MISENHEIMEZt, DECE-~SED; L. G. DEWITT, 
INC. ; NANCY IRE3lrTE JETT, ~ Y I X T H T R A T P ~ ~ S  OF TIib: ERTAW 01% THOllAS 
CLIFTON . J m ,  DECEASED. 

(E'iled 8 April, 19.59.) 

I. 'fiiai 
Where the partic* waive t r h l  by jury, the courl's findings of r,~(.l 

have the force and & k t  of a verdict by jury. 

As between ineured and insurer, a policy cm~ atrord no yrutt.ct,i~)~~ 1 1 1  

insured for liability to third persons injured in a collision more thtrr~ 
tifty mil- from where the vehicle is principally garaged when pol i f . )  
expressly stipulates t h a t  the vehicles cowred by the policy shn~iltl I N ,  
used exc1~1sivel.r mit.hin a radius of fifty miles. 

The jsauancc~ of tlll endorselllent uiid the filing d a centillcute t11' i l l -  

wmnce  with the Utilities Cornmission stipulating that  the liability 
of insurer extended to all losses occurring on the route or in the territory 
;iuthorized to be .served by the insured, cannot enlarge the  liabiLi@ of 
insurer to third persons injured in a collision occurring while the 
vehicle of insured was being driven on a trip in interstate commenvr. 
since the I'tillties Com~nir;.sion did not puiport, or hnrc authority, to 
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authorize the opebaltion in interstate commerce. G.S. 62-121.23. 
4. Carriers 8 1- 

Elvidenee tending to show that  the truck in question a t  the time of 
the collision was engaged in hauling the household goods of a customer 
from a mulziuipality in this Skate b a municipality in another state, 
supports a finding that  the truck was engaged in i ~ b w t a t e  commerce 
and m d e r  the authority of the I. C. C., notwithstanding the testimony 
of one witness that some automobile a(!oessories v c r e  included in the 
load. 

5. Insurance 8 5 4 -  
An e n d o m e n t  certifying (that insurer had issued to insured a policy 

of liability insurance lamended t o  provide coverage to third persons for 
injuries sustained when the vehicles of insured were being used under 
his franchise, r e g a r d l w  of whether such vehicles were specifically de- 
scribed in the policy o r  n&, imposes liability on insurer for a trip under 
hhe f ramhke ,  nobwithstanding the vehicle is nat described in the policy. 

6. Refomnation of Inetrmmenb 8 8- 
I n  order to conrect a n  instrument m the ground of mutual mistake of 

the parties, the evidence must be clear, strong and convincing, and 
whether a p a r b  has offered the reqnisite in'tensity of proof is for bhe 
d e t a m b a t i m  of the  jury, or for  'the mlmt when a t r ia l  by jury is waived. 

Where a policy of liability insurance does not describe a particular 
v&icle o r  extend its coverage to suoh vehicle, ithere m n  be no recover.!. 
by insured for  liability to third persom for injuries sustained in thv 
aollision of suuh vehicle, unleas (the policy is reformed. 

O. Insurance § 7- Evidence held sufficient to refo~m policy for n~ututil 
mistake. 

Evidence to the e a m t  ld&at insured maintained a vehicle for ~ r i w  in 
interstate commerce and also a vehicle to substitute therefor in thr  
event the first vehicle was a t  the time engaged in  local hauling or nertl- 
ed repairs, t h a t  bobh vehicles hiid insured's I .  C. C. permit number paint- 
ed on the side and carried license plates of bhe several etates covered 
by insured's franchise, that  only one of the two vehicles was wed  in 
interstate cammerce at a time, that  insurer's writing and policy agent 
w s  advised of the situt~tion and that  insured desired the policy to 
cover eaoh vehicle when used on a n  interstate trip, that  the writing and 
,policy agent took the matter up with insurer's chief underwriter, who 
was empowered to authorize the substitubion of one vehicle for another 
and had authority to issue a n  endorsement authorizing such substitu- 
tion, and that  he agreed to the arrangement for ithe substitution of rmr 
truck h r  the obher w i t h h  the limitations contemplated, I S  held sufficient 
to support the findings of fact by the court, and judgment reforuliug the 
policy to cover liabilities resulting from the use of the substitute trnch. 
a s  well as the truck described in the policy, while the substilute trn(.l\ 
was being used in place of the first tm an interstate tril) 

9. Appeal and Error § 49- 
Findings of fact of the lower court a re  conclusive on appeal whcm 
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supponted by competent evidence, but a flnding tmhioh is nat suppxted 
hy sufficient competent el-idence will be ordered Wicken from the find- 
ings. 

10. Tnsnrance 7- 
A policy of insurance, in the same manner as  other contracts, may be 

~vformed by par01 evidence for mutual mistake, imadvertenw or mis- 
take induced by fraud or inequitable conduct. 

~ F P E A L  by plainltiff from Phillips, J.,  M l a A  17 Civil Term, 1958, 
of G U ~ F O R D ,  High Pdmt Division, dlockertsd lmd argued as NO. 608 at 
Fall Term, 1958. 

Civil action undm D e c l a r m  Judgmenk Act. G.S. 1-253 et seq. 
Pliailxtiff, upon faoh  alleged, seeks la j udgmenrt declaring Ithat neither 

of two polioies of litability inswmce i m e d  by ilt to CASPER A. 
WARNER, d/b/a WARNER'S TRANSFER AND STORAGE COM- 
PANY, hereafter called WARNER, covers the insured's limbilities tm 
third parties a~ising out of a colli&on on April 10, 1957, between 
WARNER'S 1950 Cihevrolet two-ton truck, Motor No. 9TYI-1080, 
Serial No. 1016679, hereafter c d l d  the collision h c k ,  land a Maator- 
trailer owned by L. G. DeWitt, Inc., hereafter cialled DeWiitt, and, 
in any event, a judgment, d a c h ~ i n g  the rights land liabilitiies of plain- 
t8iff and WARNER inter se. 

The collision oacurred on Highway Nfo. 220, near Ellmbe, Richmond 
Cbunty, Nortih Clarolina. Three persons w e e  killed: (1) Thomais Clif- 
ton Jet& the driver of ithe h c b r 4 r a i l e r ;  (2) Gary Wlayne Misenheim- 
er; (3) Winfred Alan Warner, (the driver af WARNER'S truck. The 
tora~.tor&ailer and its cargo and hhe WARNER truck were d~amagd.  

Clmyver A. l T T m e r  died June 23, 1957. 
The persons named in the caption are, respecrtively, t,he duly ap- 

pointed and qualli fied p ~ w n ~ a l  iymmntaitives of said deceadi  pe~sons. 
Prior to .the commancement of tthis whim, the p e r s o d  reprmcnta- 

tivos of Misenheimer and of J&t  assented claims f a r  hhe dleged wrong- 
ful dsanLhs of their respeative inhstlates, and DeWiht a s s  a claim 
for damiage to the tra~~tor-tmiler and its c~argo, again& the &ate of 
Caknpm. ,\. Warner, deceased T h e  rlaimmts contended, and now con- 
t e d ~ ,  that the collisi~m was pmxiimtel y caused by the negligence of thr 
lake Winfred Alan Warner while opwzvting the mllision h c k  in the 
course and within (the scope of his en~ploymmt by WARNER. P1:lin- 
tiff was notified of said claim. 

Policy No. AP 62156 descnilbes thc colliwjim t m k  (listed as Itenr 5 ) .  
four other trucks and a sedan. Plaintiff denies liability under this 
policy heaause the aolilit$on ocourred more thlan fifhy miles beyond the 
dtjy Iimih of High Point, North Carolina. 
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Policy No. AP 61135 describes one I h c k ,  r tro wit, la 1950 Ohevroleh 
two-ton .truck, Moltor No. HEA 753118, Serial No. 14TWG4179. PlJn-  
tiff denies liability under tihk policy b m a w  tihe collision truck was 
not described therein. 

Bath pficiss were in full force an Apil  10, 1957. 
A joint l a m e r  was filed by the Execurt&es of +he lbtate of Omper 

A. Wanner and hhe Achinistnahor of h e  M a t e  of Winfred Alan War- 
ner, hereafiter d l e d  hhe W t m e r  ddafmdants. They admitted the is- 
suance lby plaintiff (of %he two polhies but alleged ;that, Policy No. AP 
61135 did not sat forth the wmplete i w a n c e  (agreement between 
plaintiff iand WARNER with reference rto the collision truck. 

Funther lamering, and as a awm complaint against plaintiff, hhe 
Warner defendants, in detrail and I& length, (alleged facts relating .to 
the issuance (of Policy No. AP 61135. I n  'brief, tihey lallged ,hhd prior 
to and at +he rtime of +he issuance ctlmeof ih was weed  by land be- 
tween pllaintiff and WARNER that Policy No. AP 61135 wais to 
cover ithe collision truck when in use for long-had opemtionrs under 
WARNER'S Inter&.de Commerce cmnmbhn franahise lm a tempo- 

subatitwte for the h c k  descrjbed therein. They dleged, inter alia, 
that, by muctual mistake, ithe policy a~ h d  iailed to set fonth said 
agreement, (and thart they were entitled 60 have +he policy reformed 
so to express ,hhe h e  a d  complete a p m n e n t  of the pantias. 

S e p W  amwars were filed (by defendants Mi!sc,nheimer, Jott and 
DeWitt. In  su1&ance, they &ed their claim8 (against the Warner 
defendan& and denied pl&tiffls allegakions W ilb polides did not 
cover lar afford pllatec,tiwn far oLakm wising ourt of the collision. 

By Btipuhtion entered in the minutes, all parties waived trial by 
jury m d  (agreed khan5 the prks'idiing judlge lliw the evidence, find the  
fmts, make bhe necwary eondusims of law and render judgment 
ahweon. 

Ev idmc w u  offered by both lplaintiff and defendtmm. 
T~he judgment, comprising 21 pages (single-tqxaced) of the record, 

cmhains the ~aourt's findin@ of f a d  (and conolusilons of law. Pertinent 
pantiom ;tihareof will be d k u &  in ~hhe opinion. 

TThe ju.clgm& proper ~providas: 

"Upon the foregoing findings of faat and conclutsions of law, I T  
IS ORDERED, ADJUDGED AND DECREED that hhe plain- 
tiff L & entitled ,to Doe ~elief praywl for in bhe cmmplsdnrt; and 
i t  is fudher ORDERED, ADJUDGED AND DECREED 
.th& I t a n  5 of the pollicy numlber AP 61135 (be, md tihe same is 
hereby reformed 'and corrwted so as to include the substitute 
w e m e n t  of Zlic plaintiff and tihe insurd, said insuring agree- 
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mmt to be corrected by the iimmnce of lm edowement, rto be rvt- 
t d e d  ;to a d  made a pa& of said policy wading aas follows: For 
land in loonsideration of .the peanium set f& in the policy, it is 
undemtaod and agreed ;tihat Iltem 5 ahdl be amended Go mad 
'1950 Ohevrolet, two-rton truck, matm number HEA 753118, 
seri~d number 14TWG4179, or the 1950 Cihemlet, itm-h Itmk, 
nador number 9TYI-1080, serial number 1016679, when used as 
a substitute for tihe dasmibed vehicle when the dmribed vehiele 
is t a m p r a d y  witrh&m from use in hg-haul or inlterrstaite oom- 
mace operations, only one vehide b be beyond a naidiius of 50 
miles from the ' l ~ b i t ~ ~  of the City af Hi& Pdint, Nortih Ck-izolinac, 
at m y  given time.' AND I T  IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that the plaintiff is liable upon ilts 
policy n u m k  AP 61135, within the lizni~b of lilability hherein 
provided, for $he payment of m y  and 'all damages sustained in 
the accident of April 10, 1957, by Jesse Mismheimer, Administra- 
tor of the Estlate of Gary Wayne Misenheimer, L. G. DeWitt, 
Ino., land Nmoy I r a e  Jetrt, Administratrix of ;the E&de of 
Thomm Olif;ton JM, whi& may be recovered by hhem, rn m y  
af them against M l i e  R. LamMh and &lee W. M&n, E m u -  
tr im of the Estate of Caspw A. Warner, d/b/a Warner's Tnans- 
far and Starage Camrpany, a d  Ruhh M. Warner, Administrrvtrix 
of rthe Wahe of Winfred -41an Warner, or eirtiher of *hem; AND 
I T  IS FURTHER ORDERED, ADJUDGED AND DECREED 
that Oallie R. Lambetdl land Carlee W. Melbn, Executrica of 
the Estate of Omper 14. Warner, d/b/a W1a.rner1s Transfer and 
Starage Oompany-, m d  Ruth M. Wwnier, Adminithatrix of the 
Estate of Winfred Alan Warner, ,shall have and recover of the 
plaintiff a111 r m a b l e  land necessary expenses, including ahtor- 
neys' fees, wurt  casts and investigative expome, incurred or to 
to be inourred (by them in the investigahion of the accident of 
April 10, 1957, m d  hhe diefawe of the  actions mhioh have been or 
may hereafikr be instituted again& them by permm claiming to 
have been damagedl in @aid scoidmt as the pmximarte resuEt of 
the alleged negligeme of Winfred Allan Warner; and I T  IS FUR- 
THER ORDERED, ADJUDGED AND DECREED that the 
plaint>iff ils legally obligated itdo defend on behalf of Callie R. Lam- 
M h  and 8wlee W. Melton, Executrices of ithe Esrtiate of Gasper 
A. Warner, d/b/a Warner's Transfer land Sitorage Compainy, md 
Rwth M. Warner, Admhistrratlnx of the Esltacte of Winfred Alm 
Warner, m y  ~mtion or &iom which have l h n  or which r n q  be 
hereafiter filed against tlhem {by persons who elaim to have been 
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damaged as the result of the alleged negligence of Winfred Alan 
Warner in the apration of said Chevrolet truck 'a6 the time of 
said accident; and IT IS FURTHER ORDERED It,hat the coshs 
of (this mtion'to be tiaxed by thje Clerk shall be paid by lthe plnin- 
biff." 

Plaintiff excepted and appealed, assigning errors. 

Sapp & Sapp for plaintiff, appellant. 
./ordun, Wright & Henson and Martin & Whitley for Callie R .  

Lnmbeth and Carlee W .  Melton, Executrices of the Estate of Casper 
8. Warner, d / b / a  W a m r ' s  Transfer and Storage Company; Ruth  M. 
Warner, Admin is t ra tk  of  the Estate of Winfred Alan Warner, De- 
ceased, defendants, appellees. 

Morgan, Byerly & Post for Jesse !Misenheinter, Administrator of 
the Estate of Garv Wayne  Misenheinzer, Deceased, defendant. ap- 
pellee. 

W e b b  & Lee for L. G. DeWit t ,  Inc.; ,Vancy Irene Jett ,  ddmin.istra- 
tria: of  the Estate of Thomas Clifton Jett, Deceased, defendants, ap- 
pellees. 

BOBBITT, J. Upon waiver of juiy trial as provided in G.S. 1-184, 
the courtk findings of fmt lhave cthe form m d  effect, of a verdict by 
jury. Cauble v. Bell, 249 N.C. 722, and oases cited. 

Was lthe evidence su5oient to support the court's finding of fact? 
If m, are the findilugs of f a d  eu5cienit cto suippont +he count's conclu- 
~ iom af law and judgmenh? 

Re: Polilcy No. AP 62156. 
An endorsement a b a h e d  this policy provides: "In considemtion 

of the premium aharged it is understood and agreed that the vans 
a d  h c k s  oovered~ hemunder are used exolusively wiithh a radius of 
fif~ty (50) miles of Zlhe limib of the City or Town nnhere such vans 
or itrucks are primipally garaged." 

The court found \as a faat rthtat (tihe collision occurred 57.08 iniles 
from +he city limits of High Point, Nortih Oarolina, where, according 
to the policy, the collision rtruek mas ho (be "prinoipally garaged." 

This policy afforded no ,pmbotim to WARNER in respecit of the 
collision ,truck when operaked more ithain fifty miles from Ithe city 
limits of High Point, N o t h  Oarolina. Wright v. Insurance Co.. 244 
N.C. 361, 368, 93 S.E. 2d 438, and oases cited. Indleed, +he Warner 
defendanrts make no oo?lrtention thak .this policy proctecrts rthem in re- 
spect of claims arising out of ithe April 10, 1957, collision. 

Whether plabtiff is entitled to a jtdgmenk of nonliability under 
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this policy as to defendanb Misenheimer, Jebt and DeWitt depends 
upon the legal significance 'of another endorsement whereby plainitiff 
centifitd bhat it had issued to WARNER %he policy of Automobile 
Bodily Injury Liabilihy and Property Damage Liability Insurance 
herein described which, by the suttaahment of endo~sernent, form No. 
N. C. M. C. 20, revised, approved by the Nonth Carolina Utililties 
Commission, has been amended rto provide the coverage or security 
for the protedion of the public required with resped ito rthe operation, 
m~aintmance, or use of motor vehicles under ce~tifiorute of public wn- 
venience and necessity, permit, or other lawful 'authority, issued b the 
Insured by the Norkh Carolina Utilities Cornmimion under the North 
Carolina Bus Act of 1949, with reap& to  motor oarrim of pamen- 
gem, or under the Nonth Oarolina Truck Aot of 1947, wibh respect b 
moltor oarriers of property, and the pertinent mles and regulations of 
the North Carolina U(ti1ities Commission, regardless of whetrher such 
mator vehicles are specificrally dlesoribed in the policy or n&. The 
liability of the Company extends to  all losses, damages, injuries, or 
deaths whether occurring on the route or in the territory authorized 
to be served b y  the Insured or elsewhere within the borders of the 
State of North Carolina." (Our ihlios) A centifioate of insurance, set- 
ting forth said endorsement, wm filed by pllaintiff with the NoDth 
Carolina Utilities Commission. 

Sedion 19 of 'hhe North Cardina Truck Act of 1947, now codified 
as G.S. 62-121.23, provides: "No certificake or permit shall be issued 
to any motor carrier, or remain in fome until mah .carrier shall have 
procured and filed wihh the Commission wah mur i ty  for trhe pro- 
tedion of the public as the C l m m k i m  sh~all by regullation determine 
and require." 

As ,to hhis policy, trhe court, {based on the ikalicized sentence, con- 
cluded as a matter of law t~hhat plaintiff was nat entitled to a judg- 
ment of nonliability as to defendants hli lde;lmw, J&t and DeWitt. 
Tihe judgment proper conhains no provision relating to this policy 
except the (first) ~Illtenoe wherein it was {adjudged '%hat hhe plaintiff 
is not entitled to the relief prayed for in the cumplaint." Thus, the 
oourt refused ho adjudge plfainrtiffls nonliability under lthis policy; 
and ltihe judgment implies that both policies afford pratection to de- 
fendants Misenheimer, Jett and DeWitt. 

In  Flythe v. Coach Co., 195 N.C. 777, 783, 143 S.E. 865, whe~e no 
such endorsemen6 was involved, this COW% held hak tihe insurer WW 

not liable for claims arising oult of >a collision itlhat occurred when the 
insured bus was being operated on ,n special k i p  (from Raleigh to 
Davidson College) when tihe polilcy provided tihst tihe bus was to be 
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wed in carrying passengers Between Wilrnington d Charlotte, on 
a fixed mhedule, over Nonth Carolinla highlwcam 

Here, the NorOh Carolina Utiliitiics Commission hiad issued to WAR- 
NER a cmtifiarute of public convenience and necwihy wherdby WAR- 
NER wa49 authorized as an irregular rouk common carrier to trans- 
port household goods "between all pink- l a d  plwss thrcrughout the 
b b  of Nont~h Qaralina." Unqumtianaibly, if the collision had occurred 
when the collision truok wwas e n g a d  in &he intralsltaite trampartation 
of hawhold goods a~ authorized (by WARNER'S certificate of public 
convenience w ~ d  necessity, Policy No. AP 62156, endorsed as aforesaid, 
would have afkrded ~ p h t i o n  to defendantis Misenheimer, Je,th and 
Dewwitit imqeotive of bhe rights and lkbilitics of plaintiff and WAR- 
NER inter se. 

However, t he  court found aa a fa&, that, when the colligion occuia%d, 
the collision t t r u ~ k  v m  engaged in (the itrampohtion of household 
goods f m  High Poinh, N&h Garolin~a, to  Mifami, Floridw, an inter- 
state operation. WARNER'S aubhority to o p n a k  the collision hruck 
for rthe 4 h n q m r b t i m  of household goode in inter5M.e ~ ~ n n m ~ n : e  was 
conferred solely by i)b I. C. C. fra~ohiee, llat by the certificak of 
public mnvanien.ce and necessity t y e d  to WARNER by rtrhe North 
Carolina Utilities Commission. The Nonth Cain>lsha Utilitiw G m -  
~lkisrJim did not purport to auhhorize, nor did it have legal power to 
authorize, ink&te truck operakions. As to ~ u c h  opetwtions, the In- 
terstate Commerce Comi&on had lfull and cxcllusive authority. 

In  Putts v.  Commercial Standard Insurance Co., TmDh Circuits, 173 
F. 2d 153, hhe coverage af the policy was liinitd rto qm-ations within 
fifty miles of Deming, New Maxim. The collision cmxrred more than 
fifhy milas from Deming while the tmck was en route rto Dallas, 
Texas. The insured #held pennits from the Coqxwation hin , iss ion 
to openate as a contra& motor laslnier of g.<wxts for hire. Endonscmmta 
extending mvepage rto poteat !the pulblilc mhilc q ~ w t i n g  under wv11 
permits were required and hued .  However, when ithe co11L' .ion oc- 
c d  the truck was engaged #in intramporting the hmred's own mer- 
ohandk for use in the insured's own ~bulsinoss. Since the truck wap 
~ m t  being operated under either permit art Wit time of the acoident, it 
ww held thart insuwd's linhility to third p ~ r t i c ~  KZS not wi6hin tlhc 
coverage of t4he policy. 

It is genenally held that n pdicy cndmwlnont. issued ito minply 
with the requirement of a strtte agency suoh w ithe North Gnrolina 
Utilities Commission, will provide coverage to the public o l y  in re- 
spect of operations authorized by the  insured's permit or certificate 
of public convenience and neressitp. Foster v .  Pont~nercial Standard 
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Ins. Co., Tenth Circuit, 121 F. 2d 117; Simon v. Amertca9a Casualty 
Co. of Reading, Pa., F'ourth Uircuit, 146 F. 2d 208; Sordelett 11. Mer- 
cer (Va.), 40 S.E. 2d 289; Hawkeye Casualty Co. v .  Hal fer ty ,  Eighth 
Circuit, 131 F. 2d 294; Travelers Ins. Co. z,. Caldwell, Eighhti Circuit, 
133 F. 26 649; Frohofj v .  Cas?ialty Recip~ocal Exchange (Mo.) ,  113 
S.W. 2d 1026; Drake v .  Pennsylvanicx Thresher & F. Mut. Cas. Ins. 
Co. (Ma. ) ,  92 &. 2d 11; S m t h  v .  Mussach~rsetts Bonding and Ill- 

surance Co. (Ohio),  142 N.E. 2d 307. Compare Kietlinski v. Inter- 
state Transportation Lines (Wis.) ,  88 N.W. 2d 739. 

The underlying idea is cspresscd by Circuit Judgr No~thcoth in 
Simon v .  dmen'can Casualty C'o .  of Reading, Pa., supra, as followa: 
"The purpose of the provision of tihe Public Service Colllmission re- 
quiring the aittaohment, to any :~c.cidcnt policy issued in thc W e  
of West Virginia, of (i\l. C. Form 13) was to assure the existence of 
eoveiiage whenever a vehicle was being used zn the buxiness for which 
n permit was required, irrespective of any violations by the insured, 
which otll~envise woultl cause the covemge to be non-eddenrt." (Our 
italios) 

I n  our opinion, the tlndorsement issucd by plaintiff to  comply wibh 
the requirements n ~ d e  by the Nonth Carolina Utilities C,om~nis&on in 
respect of openstions under its certificate of convenienc~ and neces- 
sity does not extend the policy coverage so as t o  provide proltection 
to  third persons in respect of operations which the North Carolina 
Utilities Commission neither autlhorized nor was empowered 4 0  
:tuthorize. 

For the reasons stated, we reach the conclu~sion ithat, with referc~nw 
t o  Policy No. A P  62156. plaintiff was entitled tGo a judgment of non- 
liability as to  all defendants. Plainttiff's assignment of crror, haseti 
on the court's failure to so adjudge, is sustained. Accordingly. t l l ~  
judgment should I)e ~nodified so as to  contain an express adjudication 
to  this effect. It js so ordered. 

Re: Policy KO. AP 61135. 
The Interstate Commerce Commission had authorized WAIZKER 

to operate as a common carrier by motor vehicle, over irregular 
routes, in the transportation of "HOUSEHOLD GOODS as  defined 
111 PRACTICES OF MOTOR COlllPllON CARRIERS OF HOUSE- 
HOLD GOODS, 17 11. C. C. 467. Batween High Point, N. C., and 
points and places within 10 iniies thereof, on the one hand, and on t.he 
&her, points and places in Georgia, Florida, Tennessee, West Virginia. 
Ohio, Ncw Jcrscp, Ncw York, Pennsylvania, Maryrland, and District 
of Columbia, traverting South Carolina, Virginia, Kentucky, and 
Dclawarc for operating convenience only." 
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INBUBANCE Go. v. LAMBETH. 

PJaintiffls assignment of error, based on it9 exception to the court's 
finding 'hhat the lcollision truck was transpol.ting Mr. Sirrulk household 
goods from High Point ito Miami, is overruled. The mle basis there- 
for is that one witness testified &hat some (unidentified) automobile 
aocesmries were included in the load. Aocording to ithis witness, Mr. 
Sirrul was a salesman for an "accessory company." We think the evi- 
dence fully supports the count's finding. 

Athohed t o  Policy No. AP 61135 is an endorsement wheraby plain- 
tiff certified that ih had issued to WARNER "a policy or policies 
of Automobile Bodily Injury Liability and Property Damage Liabili- 
t.y Insurance which, by hhe athchment of endowment, form number 
B.M.C. 90, approved by the Interstate Commerce Commission, has 
or have been amended Ito provide the wverage or security for the pro- 
teution of the public required with respect to the openation, mainten- 
ance, or use of motor vehicles under wwtificate of public convenience 
and necessity or permilt issued to the Insured by the Interstate Com- 
merce Commission or otherwise in transponbation subjeot to part I1 
of the Interstiate Commerce Act and ithe pertinen6 rules and regula- 
tions of the Interstate C o m c e  Commission, regardless of whether 
such motor vehicles are specifically described in the policy or policies 
or not. The liabililty of the Company extends to all loses, damages, 
injuries, or deaths whether occurring on the route or in the Itemitory 
authorized to be served by hhe Insured or elmhere." (Our italics) 
A certificate of insurance, setting forth said endorseme~t, was filed by 
plaintiff with the Intersbate Commerce Commission. 

An I. C. C. f r m c h h  confers operating righrts. Whak motor vehicles 
are used in exercising his franchise rights is solely .a matter for bhe 
licensee. The obvious punpose of the endorsement is to provide pro- 
tection of the public when the licensee is exercising his I. C. C. fran- 
ohise rights irrespedive of ithe i particular vehicle tihe licensee may bc 
using while so engaged. 

Under &he italicized provision of said endorsement, it is quite clew 
that this policy afforded protection to defendants Mi~senhciiner, Jett 
and DeWiltt irrespedive of the r ig lh   and liabilities of plaintiff and 
WARNER inter se. 

The judgment reforms Policy No. AP 61135 by amending Item 5 
to read "1950 Chevroleh, two-tion truck, motor number HEA 753118, 
serial number 14TWG4179, or the 1950 Ohevrolet, two-ton truck, 
motor number 9TYI-1080, serial number 1016679, when used as a 
substitute for the described vehicle when tihe described vehicle is 
temporarily withdrawn from use in long-haul or interstate commerce 
operations, only one vehicle to be beyond a radius of 50 miles from 
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the limits of tlic City of I-Iigh Point. North Carolina, at  :up given 
time." 

Based on cvidencc it  con;.idcrcd clcur, -~trong, cogent an11 conr.mClng 
the count found that  tlic agreement of the parties with 1,cferrncc to 
coverage on the collision truck was as stated in said amcnd~mcnt but 
that a provision to that tffect h:ld hcsn omitted from t 1 1 ~  policy by 
mutual mistake. 

It is wrll bettled: (1) To reform, i.c., t o  c .o~?rc t ,  a w i t t r n  n i~ t ru -  
ment on tlhr ground of mntu:il niiatake of thc parties, the cvidence 
must {be clear, ~ t r o n g  and convincing. Johnson 71.  Johnson. 172 N.C 
330, 90 S.E. 516. (2) "Whether or not the c~idence is clear, strong 
and convincing in a particular case iq for the jury to  determine." 
Stansbury, Nortlli Garolina Evidence. 5 213. and cases cited. 

I n  addition to facts stated ahove, tlic cour~t's extensive findil~gi of 
fact include inany evidenhial findings as distinguished from ulhimatt 
findings. We limit our review to  those fac.tual findings which n.e re- 
gard sufficient to support the right of the Warner defendants t o  a ref- 
ormation of Policy No. ,4P 61135 on the ground of lnutusl mistake 
as pi-ovided in the judgment. 

The findings of faot, in part summarized and in part quoted, ret 
out in the following ten panagraphs (our numbering), are not c11:tl- 
longed by plainkiff's exceptions. 

1. The late 8asper A. Warner, on account of ill health, had not 
been actively engaged in the operakion of his ti-ansfer business since 
about July, 1955. F ~ o m  July, 1955, the businejs was operaited mainly 
by Winfred Alan Warner, his son, who was in charge of all of t h e  
outside affairs of the business, including the handling of liahililty 
insurance for the trucks, and Gallic R. h m b e t h ,  his daughter. \: 110 

was in chargc of the office afiairs of the bu~siness. 
2. WARNER g~cra ted  a total of six pieces (trucks) of revcnuc 

equipment. WARNER'S business consided principally of the 1oc:il 
tm,nsfer and hauling of household goods in and around High Point 
From timc to time all six of these revenue trucks were used in .ucli 
local hauling. 

3. Only two of WARNER'S truck,? were used In long-haul and in- 
terstate operations, viz.: (1) The truck, which had a 22-foot body. 
described in Policy No. AP 61135, which "was used most regularly in 
the interstate or long-haul operations." (2) The oollision truck. which 
had a 16-foot body, which "was only oclcasion~ally used as a substi- 
tute or replacement for the truck with the 22-foot body " TTTL4RN13R'P 
I. C. C. perniit numlwr was l~nint+wl on tile side of each of t hes r  
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truoks and each aarried the liceme plates of the wveral states through 
whioh interstate hauling wals conducted by WARNER. 

4. When rbhe oollision truck was used in intmstislte or long-haul oper- 
ations, hhe truck dwcribed in Policy No. AP 61135 '(mm removed fm 
8uoh long-haul or interstake operations and wa+s not again wed in 
long-haul or interstate operations unitil the other hruck (the colli- 
sion truak) had returned to the warehouse." 

5. Under dahe of February 1, 1950, pliaintiti, designated ~bllerein 
as ('Gompany," and Flythe Insuranoe Agency, desigmted Itherein as 
"Agent," both of High Point, Noi$h Carolina, m ~ d e  and executed 
nn Agentcy Agreement., which was still in force when ithis action Wacs 
tiied. It conbained, inter nlia, the following p~xwisiionis: 

" (1) Agmt has full potyer and a11rthorit.y to receive and nclcept PO- 
posals for insurance covoring such classes or risks as 6he Company 
may, from time to tinic, authorize to bc im~~red.  . . . 

"(2) The Company aut,horizes &he Agent ;to counrtersign and de- 
liver policies of insurance signed iby th~e nuthorized officials of rthc 
campany, and to request or prepare customary endorsemenlt~, cllanges, 
asrignrnemts, transfers a d  modificahions (of poli~ies from tinw to  time 
where loss has not oc~curred." 

6. Flyhhe Inswance Agency, owned by LEoyd W. Flytihe, Sr., had 
been an established insurance lagenoy for some thihinty-five yeam 
Llloyd W. Flfihe, Jr., had been in the Agency since about 1953; and 
prior ito July, 1956, he beoame, and since then hats b, the principal 
operartor of ithe business. "Flythe, Jr. wm both a writing agent and 
policy agent; he solicilted anid plisvced thc insuu~ance and issued palic~im." 

7. "When Lloyd Flythe, Jr. came wikh the Agency About five years 
ago Warner's Transfer and Storage 0mpnny  was m e  of the clients 
that trhe Agency serviced. Lloyd Flythe, Jr ,  was accquainted with Gae- 
prr A. W~arner and his son Winfred Alan Warner and his daughter 
311%. Callie Laibeth. The Flythe Agency hiandled all of the liability 
insurance coverage and hhe cargo linbilihy insurance coverage upon 
t~he Wa~ner trucks. He was familiar with the operaitions that Warner's 
Transfer and Storage Company was conduoting and wm acquainted 
mibh tihe equipment thart they used in itheir operations.'' 

8. Each of the two (renewal) policies involved herein bear fawiiaile 
.slgmartures of plaintiff's president and treagurer. Policy No. AP 61135 
was "Countersigned at High Point, N. C. this 'i day of July 1956. L. 
W. Flythe, Flylthe Imranlce Agency, Authorized Agent." Policy No. 
AP 62156 was ((Countersigned ah High Point, N. C., 10-17-56, t h i ~  
8tih day of November 1956. L. W. Flythe, Flythe Insurance Agency, 
Aubhori~ed Agent." 
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9. "When the long-haul pioliciy came up for ranewal in July of 1956, 
Lloyd W. Flythe, Jr. wm advised by the insured &ah, even rthough 
t.he Clievrolet +ruck ljlslted in tihe long-hlaul poliay was primarily the 
long-haul unit., for convenience Warner had h d  another vehicle 
licensed for long haul, m that  if the llong-haul truck had a load of 
furniture being delivered locally or when duc t o  rcpa i r~  or load capma. 
ity of the vchicles involved he needed a substitute or replitccment. 
the insured wanted to be able ito substitute the other 1950 Itruck 
which was licensed for long-haul operations to  expd i tk  operations, 
and h~ave insurance  coverage for the ~suubdirtute vehicle. The agent 
then went ho tthe homc office of Textile Insurance Complaay and con- 
ferred with John Fletcher who was \at that  kims the ohief underwriter 
for the plaintiff. Flythe md Fletcher had a number of conferences in 
regard to ithe issuance of the renewal of rthe long-haul policy." 

10. "The duties of the clhief underwrilter of Textile Insurance Com- 
pany consisted of, among otlher trhings, tihe dekmimt ion  of the 
classifioakion of hhe risk and (tihe premium to  be charged for the rkk ;  
the issuing of policies m d  endorsements and the review of the opera- 
tions of the insured and determining lthc k y p  of ,policy or policies 
and ~hhe endorsemenits which should be 'issued to  cover such qmat ion;  
and trhe neview of repork land the loss experience of the inzured and 
the ilssuance of ronewal policies if .the risk proved saitisfiactmy. Fletcher, 
as chief underwriter, wab empowered t o  authorize ithe substikution 
of one vehicle for another and had power and lauthority to issue an 
endorsement authorizing such substitutim and had authori+y to  issue 
an endorsement e rnbdyng  the )agreement (between Textile Insurance 
Company and thc insured for ~thc substihution of another vchirlc for 
thc vehicle doscrihed in the long-haul policy." 

The court also found m facb:  ('Prim to rthe time (tihe renewal policy 
was issued, Flythe explained to Fletcher ~thiat, al6hough tbe 1950 
Chevrolet truck which wlas described in the long-haul policy was pri- 
marily used in long-haul and interstate ccommercc operations, for 
convenience the insured had lanather 1950 (truck licensed for long-haul 
and interstate commence operations and when tihe truck primri ly 
used in long-haul and interstake commerce openations wag being used 
locally or when because of weight capaoity or while out for repairs 
the described vehicle was not being used, ihhe insured wanited to sub- 
stitute a 1950 truck in lieu af fhe desoribed truck so that he would 
have coverage for ithe substituted truck. Fletaher agreed to this ar- 
rangement and i t  was understood ltihart only one truck at a time could 
be used for long-haul operations and never at any time was there 
to be but one long-haul unit ope~ated beyond tihe 50-milc 19adius. 
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Under these circumstances, no question was raised by Fletcher about 
inoreasing the premium for the use of the substituite truck in inter- 
state commerce and long-h~aul aperdions. After the conferences of 
the 'agent wihh the chief uaderwriker of Textile Insurance Company, 
Textile Insuranlce Company issued trhe policy and forwarded i t  to 
Fly.tihe to be cou~lltersigned and delivered by him ito tihe insured. Upon 
inquiry (by the insured, Flytihe advised the insured of the agreement 
for the substitution of ithe &her 1950 Chevrolet for the Chevrolet 
truck described in (the policy and told him as long as the vehicles 
were all insured [by hhe same company and rthe Gompmy was aware 
of how they were used, tihe substitution could be mlade." 

Plaintiff's exception to these crucial findings of fact is overruled. 
The itestimony of Lloyd W. Flythe, Jr., fully supports ;these findings 
of fact; and there is much corroborative evidence bo support his b d i -  
mony. John F. Fletcher, a witness for plainitiff, testified that he had 
sevenal conversations with Flythe relarting 60 the WARNER coverage 
pri~or rto lthe issuance of Policy No. AP 61135. He did nolt deny, but 
simply did not recall, that he had made the ageement to which Mr. 
Flythe testified explioitly and in detail. 

Tlhe court aluo found las fa& ihhart on A p d  10, 1957, when the colli- 
sion occurred, WARNER w a ~  ulsing the collision truck Ito haul Sirrul's 
household goods from High Poin~t, N. C., rto Miami, Florida, as  a 
substitutc or replacement for the Lruck described in Policy KO. AP 
61135 because that  truck was in poor n~echlanical condition, in need 
of repairs, and wm in the warehowe where WARNER'S trucks were 
kept when not in use. These findings of f a d  are fully supported by 
competent evidence. Hence, plaintiff's exception ithereto is overruled. 

The court allso found iw a fdot tihat ". . . Gary Wayne Misenheimer 
was la passenger in the 1950 model Chevrolet truck being operated by 
Winfred Alan Warner . . ." We find no evidence deemed sufficient to 
support this finding of fact. Plainitiff's assignment of error, based on 
its exception 40 this finding of fact, is sustained. The judgment should 
be modified by striking therefrom %his finding of faot. It, is so ordered. 

Unquestionably, as plaintiff omtends, Polilcy No. A P  61135 as writ- 
ten does nolt dascriibe ithe collision ;truck nor do any of its provisions 
extend coverage 60 $he collision truck; anld, in this jurisdicrtion, unless 
m d  un3til la policy is reformed there can be no recovery on tdhe ground 
that i t  does not expreB $he read agreement beheen the parties. Flours 
7,. Insurance Co., 144 N.C. 232, 56 S.E. 915; Graham v. Insurance Co., 
176 N.C. 313, 97 S.E. 6 ;  Burton v. Insurance Company, 198 N.C. 498, 
152 S.E. 396; Annotation: 66 A.L.R. 763, 771. 

The crass action of lthe Wanner defendants is not on the policy 
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as written. Compare Peirson v. Insurance Co., 248 N.C. 215, 219, 
102 S.E. 2d 800. Based on a p p r o p r i h  allegations, rthe Warner de- 
fiendants have asbablished by evidence clear, strong and convincing, 
the real agreement between the parties and  that &he policy failed to 
express the real agreement because of mistake common .to both parties; 
and trhe judgmen,t reforms the policy so as to express .tihe ma1 agree- 
ment and (then determines the rights of  the parties on the i W s  of the 
policy as r e f o r d .  

"It  is well settled thlah in equity a written i n s t r u m a h ,  including 
Insurance policies, can be reformed by pa rd  evidenlce, for mutual 
mistake, inadvehencle, or bhe milstake of one superinduced by the 
fraud of the other or inequitable conduck of the h e r . "  Williams 1;. 
Insurance Co., 209 N.C. 765, 769, 185 S.E. 21; 29 Am. Jur., Insurmce 

241; 44 C.J.S., Insurance $$ 278, 279; 7 Appleman, Insurance Law 
and Praotice, § 4256. 

I t  is noted that  while Lloyd W. Flythe, Jr., advised WARNER that 
plaintiff agreed that the mllision ,truck wais covered under the condi- 
tions alleged by the Warner ddendants, Flythe wm authorized to do 
so by plaintiff's then chief underwriter. 

Our conclusion ia that, except a ~ s  noted above, the court's findings 
of fact are suppolrted by $the cvidance; and thah +he judgment is sup- 
ported by the court's findings of fact. 

Each of plaintiff's thirty-six assignmenis of e m r  has been care- 
fully considered. As indicated above, two of plaintiff'e ~awignments of 
error are sustained. In  all other i n s h c e s ,  plaintiff's assignments of 
error are overruled. 

As modified in aicwrdrance wi~th this opinion, the judgmcnt of the 
court below is affirmed. 

llodified and affirmed. 

HSZEL M. LANE v. JESSIE L. DORNEY, E x ~ c u ~ s ~ x  OF Tire I%TATE OF 
HERBERT G. DORNEY, DECEASED. AND V. WILTON LANE, ADMINIS- 
TRATOR C.T.A. OF THE ESTATE OF HE]RBERT 1% LANE, DECEAE~D, V. 
JESSIE L. DORNEY, EXECUTRIX OF THE ESTATE O F  HERBERT G .  TIOR- 
NEY, DECEASED. 

(Filed 8 April, 1959.) 

1 .  Trial 5 23a- 
Nonsuit is properly entered when the evidence, considered in the 

light most favorable to the plaintiff and giving him the benefit of wery 
reasonable intendment thereon and every reasonable inference there 
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f r o n ,  raises only a ~ m j e c t u r e  rrr speculntion ;IS to the cletenninativc~ 
issue. G.S. 1-183. 

2. Death 8 3- 
I n  a n  action for wrongful death, plaintikl' 11;is the burden of showing 

negligence on t h e  part  of defendant and that such negligence ails tllc 
proximate cause of the fatal  injury. 

3. Automobiles 8 56: Negligence Q 17- 
Negligence is not presumed from bhe mere fact uf injury, but plain- 

tiff has bhe burden of proving negligence and proximate cause, and when 
he relies upon circumstantial evidence, he must establish negligence 
and proximate cause ns a reasonable inference from the facts prored 
and  not circumsltances which raise a mere conjeoture or s ~ ~ r r n i w  

4. Negligence 8 19a :  Trial 8 19- 

Whether there is enough evidence to suppoat a material i s s w  is u 
m ~ t t e r  of law. 

5. Automobiles Q 41a- 
E ~ i d e n c e  tending t o  show merely that  la person driving a n  automobile 

a t  a lawful ispeed along a dry, paved highway, ran  o$ the highway to 
his right just beyond a bridge, d t e r  a curre, causing the car to go over 
an embankment and  overturn, killing two paseemgem therein, without 
any evidence of any obstruotion or  defect in the road, prior swerving of 
bhe car. traffic, or any unusual ha~ppening prior to the accident, i s  held 
insufficient to be submitted .to the jury .tm the issue of the  negligence 
of the driver a s  the  proximate cause of the accident. 

(1. Negligence 8 3%- Applicability of doctrine of res  ipsa loquitur.  
While Che doctrine of res ipsa loquitur applies in groper cases when 

a n  instrumentaliity is shown to be under the control of defendant and 
the aceidenit is such a s  does not occur in the  ordinary course of things 
if the person having control of the instrumenbaliky uses proper care, 
the doctrine does not a m y  when all the facts are known and testified 
to, where more than one inference can be drawn from the evidence as 
Lo the  cause of the injury, where the existence of negligence is not the 
mare reasonable probability o r  the malbter is left in  conjecture, where 
i t  appear8 that  the  acoident was due to an elot of God o r  the tortious 
ac t  of a stranger, where the dwtruma+ality is not under the exclusive 
m t r o l  or management of defendant, or where the injury results from 
a n  weident a s  defined by law. 

7. Appeal a n d  E r r o r  8 59- 
An opinion of the Supreme Court must be considered within the frame. 

work of the facts of ithe pamticular case in which i t  is rendered. 

8. Automobiles 9s 56, 41a- 
The &trine of r e 8  ipsa loquitur does not apyly to evidence sliowing 

merely that  a n  aatom&ilc suddenly and for some unexplaind reason ran 
uff hho h i g h m y  and uvertunwd, there being no evidence of excessive 
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epeed, reckless driving or failure to exercise reasonable ear~trol arid 
lookout. Etheridye v. Etlteridge, 222 S .C .  616, modified, 

HIWINE, J., dissenting. 
BOBBWT, J., colncurs in diseiht. 

APPEAL by plaintiffs from Armstro~zy, J., at September 1958 Civil 
'I'm of GUILFORD (Greensboro Division), being No. 605 a t  Fall 
Term 1956, and brought, forward lto present No. 595. 

Two civil actions to recover of Jessie L. Dorney, Executrix of Her- 
bert G. Dorney, (1) for personal injuries to plaintiff Hazel M. Lane, 
and (2) for wrongful death of plaintiff's testate Henbert S. Laine, 
allegedly proximately caused by negligence of defendamt's tmtate 
Herbert G. Dorney, deceased, by conlsemt consolidatecl for trial. 

The allegations bearing upon (the negligence of M a t e  of defenclant 
aye substantidly (the same in but11 complaints, i.e., that "at about 8:20 
P.M. on October 16, 1954," plaintiff Hazel M. Lane and her husband, 
Herbent S. Lane, testahe of plaintiff V. Wilton Lane, were riding as 
passengers and guests "in 'an automobile w~hich was owned and being 
operated a t  ;the time by defendant's tiestator, Herbent G. Dorney, en 
route from Greensboro, North C a d i n a ,  to High Point, Nonth Gmo- 
lina, on the highway between Pomona, North Carolina, and High 
Point, North Carolina." 

That  ('while operating said lautomobile, as & out" (above) " " " 
"as said automobile approached the curve in said1 highway whioh is 
immediately to the no~theast of said highway's bridge over Deep 
River, defendant's &tator Herbent G. Dorney claused eaid automobile 
to run off t.he paved portion of lsaid highway md over the embankment 
of said highway ak said point and 60 crash below," as a result of 
which plaintiff Hlazel hl. Lane suffered injury, and testator Herbert 
S. Lane was killed. 

And that the injuries and damages and death were "causcd solely 
by the carelessness 'and negligence oi defendant's itastator, Herbert 
G. Dorney, in that, in d~iv ing  said iautomobile, (as set out " * * de- 
fendmt's testator, Heribert G. Dornep, failed to keep a proper lookout 
for the course and crondition of said highway apld particularly for the 
curve on said highway" and failed to  keep mid automobile under 
proper control and on hhe paved portion of said highway and caused 
said aut.omobile to run off the paved portion of said highway and over 
said embankment and to lcraah below. 

Defendant answered, denying the allegations of negligence. 
The case on appeal shows Qhak a pre-ltrial hearing ww had. In the 

Pre-T~ial Order the following appears: 
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"2. It is judicially stipulated by d l  of the padies to tihis aption as 
follows: 

"(c) That  at about 8:20 P.M., on October 18,1954, the late Herbert, 
G. h e y  wm operating la 1950 Tudor Oldsmobile '54 N.C. License 
70-474; mined by him, along N. C. Highway No. 68 between Pomona 
and High Point, Guilford County, North Carolina, art a point about 
six miles northeast of High Point and that  the late Herbert S. Lane 
was riding in the front seat of the car; Hazel M. Lane and Jessie L. 
Dorney were riding in bhe back seat." 

And upon the trial plaintiff offered evidence. 
Jessie L. Dorney, defend&, a,s Executnix in (both oases, wab called 

sis an  adverse wiltness by the plaintiffs, and testified sz~bstantially 
as follows: 

"After we got out of Greensboro in bhe county, I ido not know how 
many miles per hour Mr. Dorney was driving the car. From the hime 
we loft, my home as we went down the r o d ,  lthere wm no change in 
the (position $of 'any of the panties in the car * * * . From the time we 
left until the wreck, Mm. Lane and I were engaged in conversation 
with aaoh ather in the lbmk wat. I was not noticing particultarly what 
was going ion as far as the driving was concerned. Mr. Dorney was 
62 years old a t  hhat time, nearly 63. He was perfectly wall and had 
no impairment in h,is (health of #any kind rat b t  time. 

"I do not know whether the car ran off the mad and over an em- 
bankment at thle point of lthe Deep River Bridge about 6 miles north- 
ea& of High Point. I know now &art bhis car wais involved in a wreck 
on the way to  High Point. I was not conscious of anything unusual 
happening on the road before this car was involved in this crmh. I 
do not know whdher Ohere was any skidding of t,he car before the 
crash. I was conscious of none. I was not aomious  of any swerving 
of the car while i t  was on the paved portion of ithe road. I was not, 
comious of the oar hitting anything in lthe road or anything of that 
sort. + * * Mr. Dorney and Mr. Lane were killed in the wreck. I do 
not know the oondition of lthe road at or near the p i n t  of the wreck 
that night with reference to i t  being wet or dly. I have no rewlleotion 
of the surface itself. I am not aware of any unusual traffic oonditions 
at tihat particular point ithat night. On ithart road, I was not aware of 
any unusual traffic conditions. I wlm n d  conscious of any unusual 
happening on the road as long as bhe car was on the road itself. + * + 

I \do not know whebher the oar buck the concrete Bteps that  led down 
into the river bottom and I do not know whether it &ruck the ap- 
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proacli to ltlle bridge or just whsut i t  struck. * * * I was told lthat the 
car was oompletely demolished * * " ." 

On cross-examination Mrs. Dorney testified as follows: 
"Mrs. Lane and I were engaged in conversartioin [as my husband was 

driving the automobile along the highway. I presume that tihe lights 
on the car were burning. I dlon'lt know (the mileage from my house to 
the point of the acoident, but i t  was quite some distance. -4s the car 
wae being driven along the highway by my husband there wa)s nothing 
unusual about the way he was driving that attracted my attention. 1 
did not realize that there was Ian accident or tIliah there was going &o 
be an accident unltil the moment of a greak impad." 

And on redirect examination, she testified as follows: 
( ( * i t *  Just before the accident occurred, I was engaged in con- 

vemakion with MYS. Lahe. I was not paying any atkenltion to the road 
m to Mr. Dorney, or t o  Mr. Lane." 

C. T.  Pierce twtified substantially as follows: 
"I am a sergeant wibh the North Carolina State Highway Patrol 

* * In  that clapacity, I inwistigated aD mtomobile crash on the night. 
of Ocrtober 18, 1954. The investigation n7as a t  approximately 8:45 
P. M., on the "Red Road" running from Poinona to High Point * * . 
The accident occurred six miles north of High Point on this Pomona 
Road. When I arrived ait the acme of the acaident aibourt 8:55 P. M.. 
I found a 1950 model Oldsmobile, rtwo-droor, overituined on the south 
end of the bridge over Deep River. Thc license number of the oar 
was NC 70-474, 1954 license. " * I examined the condirtion of (the 
road around the point of ithis accident. Approaching this bridge from 
Greensboro, traveling in the direcition of High Point, there is a long, 
rather @weeping curve to the left and a t  the bolttoin- thib is down 
giiade- and a t  lthe bottom of this hill is a bridge over Deep River 
with cement abutments on eaoh side of ~t~he bridge. The road at the 
point of the bridge ils qproximately 18 feet wide. The paved polrtion 
of the road is about the same. 18 feet wide, standlard road. It is 18- 
foot istandard leading up to lthe point and in both direckions from the 
bridge. Thak condition existed on the night of Octokr 18, 1954. The 
\treather condition on thiat night was cloudy. The road was d r ~ .  In my 
investigation. I found no obstrudion in ithe road of any kind * * * I 
found no defects of any kind in the rcrad. This highway was and is a 
p a ~ t  of the Nol-th Carolina Public Highway System. The highway 
composition was 6ar and gravel * * * I examined the condition of 
the ciar, but I do not recall bhe details. In  my examination of the 
road at the point. I did not find any skid marks of any kind on the 
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pavement. I did nlot find mythiing of any nature about Ithe condition 
of [the highway ah that point t h d  wsus unusual in any respect." 

011 oross-examinla;tion, $he witness added mbstmtially the follow- 
ing : 

"The road runs noi$heast ttiowsrds Greensboro and southwesk to- 
n-muls High Point * * * At itrhe point where the road m s s m  the bridge, 
the bridge itself is straight. As I r e d ,  rtrhe rod  nrm straight t o  the 
soutihw& and northea~t  of ~trhe \bridge for some disrtance. " * * Wilt11 
reference to  defendiant's exhibit 1, marked for idenhificahiition, my recol- 
leotion now is t h d  the top of tihe bridge abutmalt was actually be- 
low t<he surface of  the pavement. Unlike most bridges, there was no rail 
or anything lalong the sides. I fiound hhe 1950 Olds oventurned ak the 
south end of the bridge. I don't recall whehher i t  was padly in the 
river, but it was down below trhe aurfaw of the road, some distance 
beyond Ithe bridge. Thak was ah the ond of the bridge howard High 
Pioint. The Ixidgc ran noi10h and muth wikh the souhh end itoward High 
Point and the noath end toward Greensboro. The vehicle was off thc 
mwt side of the bridge new ithe south end of rtrhe bridge. 

"When I arrived thwe ' * " my recollection is lthat * " * tthe car 
W R ~  upside down resting on hhe top ' ' * ." 

And on redireut examination bhe witness testified as follows : 
"The shoulders of 6his mad were roughly 3 feet wide on each aide 

of ithe pavement. Just befiore you get 60 the ibridge coming fl.lom Greens- 
h r o ,  I observrd at a point, 22 feat nortih of the little abutment enclas- 
ing tihe >tc.ps t h ~ t  went down the hill at tihe bridge * * * a tire mark 
leading over t o  the steps. By a kire mark, I mean an  indenture in tihe 
-1loultlrr )of the roaid. The nature of the tire nmrk wais an indenture in 
the  shoulder of ithe road leading off fiwm the edge of the pavement 
over to thc steps. I don't recall whether i t  was exaotly stnaighrt or not." 

Plaintifis offered in evidence photograph marked for idmtification 
"Defendant's Exhibit 1." 

Plainrt,iffs offered evihenoe on the iwue of damages, and t+hen rested 
their cases. Defendd'is motion fior judgment, $as of nonsuit in both 
cases consolidated for trial was allwed. Plainhiff~ except thereto and 
from judginent in accordance tiherewilth appeal to Supreme Gourt, 
and assib- error. 

McLendon, Brim, Holdemess & Brooks for plaintiffs, appellants. 
Jordan, Wright & Henson., Wharton & W h a ~ t o n  for defendant, 

appellee. 

W I N B O R N E ,  C .  J .  This is the question involved on this appeal, 



&a,M in brief of plaintiffs: Did the Superior Court cornmi6 error 
in granting defendants' motion for jud,ment of nonsuit a t  the close 
of the plaintiffs' evidience? 

Taking the evidence offaed by plainltifis, as ishmn in the record of 
case on appeal, in tihe 1iigh;ht mast fiavora~ble tio hhe plaintiffs, giving 
to t h i n  &lie benefiit of every reasonable intendmenclt upon the evidence 
~ n d  every reasonable inference tfo be drawn therefrom, as is done in 
considering demurrer to the evidence, G.S. 1-183, a negatwe :inswer 
tro this question is deemed proper. 

I n  an  aotion for recovery of d:~m:tges for psrrcmal injury or for 
wrongful death from actionable negligence of defendant, plaintiff- 
must @how: (1) That there hab been a failuse on hhe part of defendant 
.bo exeroise proper m e  in the perfor~nance of some legal duty which 
the defendant owed the plaintiffs under the circumsltances in mhicli 
they were placed; and (2) that such negligenit breach of duty was thc 
pmximate aause d the in juy ,  a cause that produced rhhe result in con- 
tiinurns sequence, and without. whicli it would a& h~ape occurred, and 
one from which any 1 1 1 ~ 1  of ordinary prudence could have foreseen 
t h ~ k  ttwah result was probable under d l  the factis as they existed. Whitt 
1,.  Rnnd, 187 N.C. 805, 123 S.E. 84; Mintz V .  Mutphy, 235 N.C. 304, 
AD S.E. 2d 849: Wall u. T7oydo~, 249 N.C. 747, and cases cited. 

Xegligence is not presumed from rbhe mere facclt of injuiy or thar 
testa,tor was killed. illilk v.  AIoore, 219 N.C. 25, 12 RE. 2d 661, and 
numerous later decisions in approval. 

There niwt be legal evidence of every marterial facit nacemary 60 
mpport a vardid, and the verdict "must be grounded on a reaminable 
certainty as to  probabilities arising from a fair considerahm of the 
evidence, and not a mere guess, or on possibilitiw." 23 C.J. 51. Wall v. 
Trogdon, szcpm. If the evidence fiails t o  establish either one of the 
=&it1 elements of acttionable negligence, the judgment of nonsuit 
must be affirmed. Whether there is enough evidence to  support s ma- 
terial issue is a matter of law. Mills v. Moore, supm. 

Moreover, in Sozrcrs 21. Marley, 235 N.C. 607, 70 S.E. 2d 670, in 
opinion by Ervin, J., it is appropriately stated: "In an acrtion for dead: 
by u~ongful  aot based on negligence, thc burden rests on the plain- 
tiff t o  p~oduce evidence. either direcrt or cipcumsbantial, sufficient t o  
f&&lish the tiwo wsential elements of actionalble negligence, (dc- 
leting cirtations), namely: (1) That  the defendant was guilty of a 
negligent iaat or omiesion; and (2) 'tihat such acit or omission proxi- 
mahely caused (tihe &Ah of the deoedent * * * T o  oarry &his burden 
by circ~unstantial evidence, the plaintiff must present facts which 
rcalsonably warrant the inference that the decedent was killed by the 
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notionable negligence of the defendank * * * An inference of negligence 
c m a t  rest on clonj eoture or surmise * * * This is nwwmrily su, be- 
cause an inference is a permissible aonclusion drawn by rewon from 
n premise astablished by proofs * * * ." 

Indeed, am accepited and ~ o u n d  rule of l~aw land logic is that  stdie faclts 
from which an inference of negligence may be drawn must be proved. 
and cannot tbhmselves be inferred or presumed fxmn other factb which 
merely raise a oonjecitwe or possibility of their exidence. See 20 Am. 
Jur. Evidence, Sec. 165,- recognized with appoval  in hhe Sowers caw. 

And in Parker 2). Wilson, 247 N.C. 47, 100 S.E. 2d 258, ghnion by 
l'urker, J., this principle is applied in this manner: "When in a case 
like t'his the plainhiff mu& rely on (the phyrjlicral faoh, and other evi- 
dence, which is circumlst~anrtial in mature, to show that Donald Wilson 
\vas driving .the ~auton~dhiuile sut the time of rbhe wreck, he must establish 
ahtendant faatis and circumstames which reasunably warrant this in- 
f erence (ci~ting oases) . Suoh inf ermce cannot rtrst on conjecture or mr-  
mi,&+e Y + Y I The inferences conternplaited by this rule are logical in- 

ferences reasonably sustained by the twidence, when considered in 
the lighlt most favorable .to rths plaintiff' * * 'A came of aotion inuslt 
be isomething more than a guess' * + + A resort to a, cihoice of pswibili- 
ties is guesswork, not decision * * * To carry his case to %he jury the 
plaintiff must offer evidence sufficient to  hake the case out of the 
realm of conjeature and into the field of legitimate inferenw from 
ustabliished faots." 

Testing plaintiffs' evidence by those principles in datermining its 
hufficiency to show negligence of testate of defendant in the geration 
of the automobile, the quesrti~m is left in tihe realm of conjecture and 
surmise. Just, what happened to bring about the "greak impact," as 
chnnaclterized by Mrs. Dorney, is pure guesswork. And thc rule of 
1.es ipsu loquitur upon which plaintiffs rely is inapplicable. 

Under decisions of this Court In a~dbm biased on actionable negli- 
gence, and there is no diefinite evidence aa to wh~at cawed rthe accident 
and no evidence of negligence except hhe bare f a d  that  hhe accident 
oocurred, and plaintiff therefore seeks ho main.tain her action by ap- 
plying the rule res ipsa loquitzw, the rule is as sitidbed in Scott v. Lon- 
don Do'cks Co., 159 Eng. Rep. 665, that "There m w t  be reasonable 
evidence of negligence, but where tihe  thing is sillown to be under the 
management of the defendadnt or his eewank, and the acrcidenlt is such 
tts in t(he ordinary counse of things does not happen if itihwe who have 
the management use proper owe, or affords rewomble evidlence, in 
the absence of explanation by the defendant, tihat the accident arose 
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from want of care." See cmmg others Saunders v.  R.R., 185 N.C. 289, 
117 S.E. 4; Lea v.  Light Co., 246 N.C. 287, 98 S.E. 26 9. 

But decisions of $his Court uniformly hold bhat $he principle of 
res ipsa loquitur "does not atapply (1) when la11 the fiactis oawing ithe 
acciden~t are known *and tesbified to by &he witmeses ,at lthe trial * * * ; 
(2) where more bhan one inference can be drawn from the evidenw 
cia ais the oause of athe injury ' * ; (3) where hhe existence of negli- 
gent default is not the more reasonable probaibilirty, and where the 
proof of t<he occurrence, wiithout more, leaves $he &ter resting only 
in conjeclture ; (4)  here It appears Ithiat ithe  accident was due to 
a c a w  beyond the control of Wie defendad, mch rn the act of God 
or ithe wimgful or tortious ac~t of la stnanger * '; (5) when the in- 
strumenhality oausing (the injury is not under ithe exclusive control or 

, (6) where ithe injury results fro111 inanagement of defendant * . 
accident as &fined and contemplated by law." Springs v. Doll, 197 
N.C. 240, 148 S.E. 251. 

Nevevtheless plldnjtiffs, appellants, relying prinoipally upon 
Etheridge v. Etheridge, 222 N.C. 616, 24 S.E. 26 477, emtend thah the 
dockrine of res ipsa loquitur is reclognized in Nohh G a d i n a  as ~mp- 
plicaible to unexplained automobile accidents. 

In  this oonneation i~t  must be noted, however, bhst "Every opinion, 
to be correctly undershxi, ought to be considered witih la view to the 
oase in wl~ioh i t  was delivered,"- so decla~ed CUlief Juvtioe Mmha l l .  
writing in 1807 in U.  S. v. Burr, 4 Cranch, 469, ah 481. And this rule 
hias been expressed in w i l y  opinions before ithis C a r t .  See o m  list- 
ed in Stiwng's N. C. Index, V d .  1, Appoal amd Error, Seo. 59, including 
Carpenter v. Carpenter, 2-14 N.C. 286, 93 S.E. 2d 617 (1956), where 
in opinion by Bobbitt, J.. after speaking of statementrr in our deci- 
sions "whioh, when considered apart from the fadual  situations un- 
der oonqidera~tion, tend t~o suppont plaillctiffb contention," added "But 
we are ~ i n d f u l  of the apt expression of Barnhill, J. (later C.J.): 'The 
law discuwed in any opinion is q~et wiithin trhe framework of the f a d  
of that particular caw * " * .' " Light Co. T J .  Moss, 220 N.C. 200, 17 
S.E. 2d 10. 

With lthis rule in mind, ik is seen that  Zihe facltual situiahion in the 
Etheridge case, as stated in the opinion of .the Court, is ithis: ('01: 
Sunday 27 April, 1941, plaintiff and defendant, brothers, were re- 
turning fo Whitakcrs, N. C., from Bellamy's Mill in an auhmobilr 
owned and operated by d e f e n h % .  Defendtaint was driving about 35 
miles por hour on a dirt mad. As hhey app~oaahed an intersection or 
fork in !the road defendant passed another vehicle going labout 20 miles 
per hour. 'He swerved around trhak car and nah into th& intersecrtion 



24 IN T H E  SUYHEXlE COURT. [250 

m d  lost oontrol of the oar and ran in the ditch (on the rightj and 
the oar turned over. He crossed 6he hntnvseation and was making the 
bend tm tihe lefit and the speed he oouldnlt make i t  and hit $he bank 
an the right side. Afker you cronsed ithe intersection hhe road c u v s  
to .the left.' The oar ran into +,he ditch land turned over. Defendant 
p w e d  the car before roaching {hhe intersection and hhe oar turned over 
100 to 150 feet beyond the interseation, It wes dusty at khe time. De- 
fendant offer& evidence tending to show (that as he crmsed the in- 
termchion his oar hit a 'kinder' bump, went (to the right land srtiayed on 
the right-hand aide until 6he accident occurred. He tried ~ho turn back 
to the middle of the mad but could not. He does n d  know why. He 
applied his brakes 'but they did not seem to hake hold.' " 

And i t  mill be noted in itlhe opinion, after first. discussing the re- 
lated frsw:%s, i t  is said: "This evidmcc, except. as one of seveiial circum- 
stances, does nolt tend to show negligence. I s  Itherc, khen, m y  suffi- 
cient evidence of mmt, of due care, requiring the submimion of thc 
oause ho a jury? The &aitu~te prohlilbits the operahion of la motor ve- 
hicle witihout due oau21im and ci~cumspection or fat a speed or in a 
mahner so a s  ho endanger or be likely ;to endanger {any person or pro- 
perty, Sec. 102, Chap. 407, Public Laws 1937, or ah n speed greater 
than is reasonable and prudent under the aon&itions then existing * + ' 
Pliaintiff's complaint, libenally construed, lallegers a viol~ation of these 
provisions of our Moltor Vehicle Laws. We axe constrained to hold 
thah he hais offered evidonce tending 60 suppont &he allegaition." 

The reasan for the decision is merely tihat hhis evidence of the vio- 
Lation of the sta.tute prohibiting neckless driving was sufficlient t o  re- 
quire submission of the case to la jury. (The opinion mi&t have sbp-  
ped here.) Appellee conknds, and rightly so, that this limitrution of 
the effeot of .the Etheridge owe is recognized in Riggs 11. Motor Lines, 
233 N.C. 160, 63 S.E. 2d 197, and Stegnll 1). Sledge, 247 N.C. 718, 102 
S.E. 2d 115, in which cams ltrhe Elheridge case is oiited for tihe proposi- 
tion that  the evidence tended itdo PIIOTT excessive e p ~ d  or reckler-s driv- 
ing. 

Moreover, appellees contend, and we hold properly so, that. much 
of what was isaid in Etheridge clase was o b i t e ~  dicta, land thak what the 
case actually holds is: "When a motmkt drives an automobile around 
a curve art ,suoh a speed that  he cannot make the curve and runs into 
a diIkh bank, causing his car t o  overtuin, all of which the evidence 
offered tends ho show, a jury may find &ah he is guilty of ackimable 
negligence in the violiation of G.S. 20-140"; and thart "the case also 
stands for the propasition that  under these circumtian~ces the jury 
may dncltine to believe defendant's explanlation fhni hc lost ront1.01 he- 
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oauw of h ik ing  a bump in tlie road or was wable ito retain control 
b m  of sudden failure of his brakes." Thus when the Etheridge 
case is closely scrutinized it is found that it does not hold that the doc- 
tnine of res ipsa loquitur hw lhen adopted in 1Dbi8 Sitate in auitomoble 
sccidemt oases. XIanifestly i t  does nlot support the proplasition thak a 
ome is m ~ d e  for ,t;ke jury by merely &owing lthat an $tomobile ap- 
pal.ently suddenly ,and for imme unexplained reaeon leaves %he high- 
way and overtunns in a creek bed,- there b$ng no evidenoe of exces- 
sive speed, reckless driving, or failure to exercise reasonable oontrol 
m d  lmkout. 

Indeed ithe opinion in the Etheridge carsr: quoting from Springs 1.. 

Doll, supra, states thait it, lths docrtrine of res ipsa loquitur, does not 
apply * * * (2) whme more bh~m one inference can Ibe drawn from the 
evidence as to  (the came of the injury ; (3) where the exktence of neg- 
ligent default is not hhe mast reasonable pxwbaibility, and where the 
proof of the occurrence, without more, leaves the matter resting only 
in conjedure * * * (6) where (the injury mul t s  from accident as de- 
fined and oonte~nplwted hy law. In lthis a ,qed compare Lea v. Light 
Po., sqva.  

I t  imy br &O noted and appellee calls ahtention to the f a ~ d  hhat 
In the N~r t l i  Galdins cam cited by laplyellant there is testimony in 
t.he rcwrd aomphiag evidence of fa& L1IIUC1 ~ircumtances, other than 
thr niew occurrence of tho (accident f m  whkh @ inference of negli- 
gence night be drawn. And i t  a-odd seem hhat ithis is true of oases 
ait.ed from other jurlsdiations. 

Funther it is noted ~trh~ait, in the case in hiand khe evidence discloses 
nothing except that ~t~here was unercpllarirued a d  mysterious upset of 
the car being driven by &stator of defendant. He d id  in the mident. 
Thus the record leare* the wise wholly i n  the, arcti of sprculation and 
cwnj edure. 

Hence, for ~caw~sons stated, the jndgnent n* of nonsuit is 
.\finned. 

HIGMNS, .I . ,  dirsent~ing. From thc cbvidencc, which is fully and 
fairly stated in tlie opinion, I draw inferencc~ different from hhaw ex- 
premed by the Ollicf Justice. 

The cvidcnce at, the ftlrial dimlmd that Mr. Dorney, the driver, 
and XZr. Lane weir. in lthe front, &eat of the Oldmobile, engaged in 
conversaition. Thei~. wives were, in hhe back seat, similarly occupied. 
The hard burface highway over which they were traveling was 18 
fwt wide, dry, and free of obstmo2lion. If notihing appeared in lthis 
r a w  except, thc phpical evidence of tlhc nveck. I should he inclined 



26 I N  THE SUPREME COURT. [250 

to go along with rthe opinion on the pound Ithat the cause of the wreck 
might, htave resulted from mwhanioal defmts, a ~udden seizure of the 
driver, or the vehicle might have been f o r d  off the road by the negli- 
gence of some other baveler cm the highway. But MIS. Dorney's evi- 
dence tends {to remove these contingencies. 

The evidence is plenary bhat Mr. Domey, &ving downhill on an 
unoktmated highway, f d e d  Ito make a cur* ,to the leflt, ran off bhe 
mad Ito the Tighrt, wreoked the vehicle, with the fartal rssult. The tire 
m@ks for 22 feet on hhe s h d d e r  of ibhe TO&, hhe imprint on the coin- 
c ide  abutment enolcwing the steps, ,tihe psition lof the vehicle resting 
on irts top on tbhe ohher side of Ithe river, indieate the driver lost con- 
trol. The evidence permits the inference that the loss of control did 
not r ~ u h  from d e f e d  in the vehiole, inoapaoihy of ;the driver, or in- 
tervening negligence of another baveler. According to Mrs. Dorney, 
"He (Mr. Dorney) was perfeatly well mid had no impairment in his 
hedth-I was noti lmscicnzs of snylthing ~mumal htappening before 
t '  wais involved in thL wreck-I wae not ioomcious of any Bwerve 
of hhe car while it w a  on ithe paved pmtim of ithe mad." 

In  rthe absence of any plausible explanation as to what caused the 
wreck, we are left wi th  hhe permissible inference rthah it resulted from 
the drriverls failure rto we due a r e  to keeq his ajutomobile under proper 
control, ~LI keep a pwpw loohurt for observe ;the c o r n  land con- 
ditiion of the highway. Failure to use du~e iome is negligence. 

"In hhe absence of obstruotione, defeats in hhe mad or oar or other 
supervening cause, rthe wreck of a car under ithe aircum&ances d i -  
o l d  (overturned on curve) readily w m a n k  lm inference of negli- 
gence in operation." Etheridge v.  Etheridge, 222 N.C% 616, 24 S.E. 2d 
477; Tatem v. Tatem, 245 N.C. 587, 96 S.E. 2d 725; Hensley v.  Harria, 
242 N.C. 599, 89 S.E. 2d 155; Boone v.  Matheny, 224 N.C. 250, 29 
S.E. 26 687. 

The evidence, m my olpinicm, ww sufficient to require ita submis- 
sion to hhe jury. I vote to revme. 

B O B B ~ ,  J., concurs in dissent. 
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MANLY H. BTERLT, ADMIXISTUTOR OF THE ESTATE OF IVISON JEROME 
TOLBERT v. RUBY ROSALIE SHIRLEY TOLBERT, WIDOW; MILDREn 
VIOLA TOLBERT ; JOSEPHINE ANNEiTTE TOLBELRT, GLENn.4 'SUE 
TOLBERT ; JERRY MICHAEL TOLBERT ; @ANDRA LOUISE TOT.- 
BERT AND RUBY RO'SALIE SHIRLEY TOLBERT (THF: PERSOX WITTI 

WHOM MILDRED VIOLA TOLBEIRT, GLEINDA SUE TOLBERT. JERRY 
MICHAEL TOLBEIRT, JOSEPHINE ANNETTE TOT.RRRT .tsn S.IYDR.1 
LOUISE TOTJ3ERrL' LIVE.) 

(Filed S April, 195!). , 
Death # S- 

While recoveries for wrongful death are  not ahsets of the rhtate in 
the usual meaning of that  term, they a re  to be distributed as  provide11 
for the distribution of personal yroperty in case of intestacy. G.S. 28-1 73.  

Descent and  Distribution g 4- 
G.S. 35-46 and G.S. 26-154 contemplate that a n  after-born child of ;1i1 

intestate is entitled to share iu hic estate. hoth real and personal. 

Same-- 
f2.S. 29-l(7)  applies to bhe dtawnt  of realty and not to the distribu- 

tion of personalty to a n  after-born child. Whether the statiite relater 
solely to the descent of realty to  collateral heirs. quafw.5 

Statutes § 5a- 
The primary rule in the comtructiol~ of a s ta t~ i tc  i.: to : ihcwta i~~  the 

intention of the General Assemhlp. 

1)escent and  I)ist14bution 5 4- 
A child barn to intestate's widow morr than 280 days after intestate's 

deatrh is presumed not to  have been en vewtrf xa mere a t  the time of 
intestate's death, but this presumption may be rebutted by evidence 
tending to show that  i~lrtestate was in fact the father of bhe child, al- 
though in the abaence of s w h  evidence tlir presnrnlrtion is detrrminative. 

S a n ~ e :  Evidence g 4 6  

Whether the term of pregnancy may extend X22 days or mare from 
the moment of conception is a proper subject of testimony by qualified 
medical experts, and in a particular case, all relevant fa& concerning 
the particular pregnancy may hc c-on~ideretl hy mvh eupcrts as  a basis 
for their apinions. 

Iksc-ent and  1)istribution $ 4- 

Where the wife testifies that her husbaucl wa. the father of her child. 
born more than 280 days af ter  the hmband's deabh, her testimony is 
sufficient evidence to require the  s~bmission to the jury of the question 
of whether the intestate was the child's father for the purpose of de- 
,ternzining whether such ohild is entitled to a d l t i b u t i v e  share in the 
personalty of intestate, the burden of proof being upon such child to 
establish the affirmative of the issue 1)s tlip greater weight of the eri- 
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APPEAL by guardian ad litem for Sa.n&ia Louise T01bei.t from Olzve, 
J., Jmuary 19, 1959, Ternl, of FORSYTH. 

The administrator of t,he Ektste of I v h n  Jerome T o l W  bllought 
this action for a judicial detwminahion of thils question: Is Sandra 
Louise T o l b ~ - t  entit.1e.d to a ehildlls share in rthe distribution of a 
fund of $10,666.67 m v e m d  by plaintiff through mmp~omke .wttlle- 
menlt of an aotim for ithe ~vrongful dearth of his iderstate? 

Ah the time of his death on May 10, 1937, the wsuIrt of a truck 
col1i~i(~1, Ivison J e m e  Tdbert, plainrtiff7~s intestate, was married 
to and living with defendant Ruby Rosalie Shirley Tcdbert. He was 
survived ,by lli widcw, who mas rtha hhirty yeam of age, and by 
four eliildrm )of their m~arriage, to wilt, Mildred Viola Tolbent, born 
Augwt 24, 1945, Josephine Annette Tolhrt ,  born Fdbruary 28, 1948, 
Gilanda Sue Tolbent,, born January 8, 1950, a d  Jerry Michael Tol- 
&at, born October 7, 1952. These four ahildrcn 1s~1.e represented herein 
by Wasrton P. Hartfieldl, Esq., tiheir guardian ad litent. 

On March 29, 1958, Ruby h a l i e  8kirley Tolbcrt, tslic intestate's 
widow, gave binth to a dlazightm, whonl (she named ScamIra Louise Tol- 
bert. At birth, th is  clhild weighed wven pounds and Itwo ounces. She 
is represented herein by Clydc C. Rrtndolph, Jr., Esq., her guardian 
ad litem. 
Upon thew facts plaintiff slleged: ". . . it, is x~ecmsazy to have :I 

judiclisul determinakhn la@ ito vl~&~hw or not bhe child born more tiham 
ken lunar months from tlhe deaituth of Ivison Jerome Tolbert  could^ be 
his child." 

Ruby Itosdie Shirley 'blbart, t h  intcwtartc.2 widow, filed no answer. 
The guardian ad litem for tihe four lohilldren born prior to the in- 

testate'@ deslth 1admirMed pla.imtiffls facrtual allegabiom and rthen aver- 
red "ithat Sandra Louise Tolbed having been born illm ithan ten lunar 
months from the deaath of Iviwn Joromr Tollbert its not the child of 
Ivison Jcrome fi lbert  and thuq is 11d cnrtitlod Zo hake in di.Jt&m- 
tion m t ~ s  of his edate." 

The guarditan ad litem for Sanha Louise Tolbtmt -ithed plain- 
tiff's f a~ tua l  allegations; and, for n ful$hcr anlswer, alleged "tt.liat the 
defendant, Sandra h i e e  Tollm.rt, who w,as born to rthc defendant, 
Ruby Rosalie Shirley Tolbert, lm M m h  29, 1958, is tlhe daughter of 
Ivison Jerome Tol~be~$, deceased, and as such is entitled to share in 
hirs estarte." 

Art rtrid, the intest&el~s widow testified, without bbjwtion, thait she 
v m  the mother of Sandna h i %  Tolkrt, who was born March 29, 
1958, land that I v b n  Jerome Tolbert, her h w b d ,  was the fahher 
of Sandra Louise Tolbe~t. There w a ~  no mss-examinartion. 
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The guardian ad l i tem for Sandra Louise Tolbert plwffered, but 
the court excluded4 tmtiinony of Dr. Edward R. White, Jr., whom 
t h e  court fowld to  be a medicsal expert, specializing in internal medi- 
aine, tending to  1~1how &art, under the admitted fads,  Ivison Jerome 
'Ib1ba-t could hazle been the father of Sandra Louise f i lber t .  

The guardian ad litem for SanulTla Louise Tolbert W e r c d ,  but rthe 
munt refused to submit, this issue: "Is Ivison Jerome Tolbert, de- 
ceased, ithe fiather of h d r a  Louise Tolbent?" 

The issue csubmitdedi, and answered "No" in somrdmce wihh the 
couIrt1s peremptory instruction, was a5 follows: "Wm Sandra Louise 
Tolbert barn wit,hin k n  lumr inontlhs after the dmth of Icison Jerome 
?lolbert? l 

Thereupon, )bhe court, ftdjudgcd lthak Sandra Louise Tolbert was not 
mtihled t o  a distributive share in %he pernonal property of Ivimn 
Jerome Tolbert, deceased, h t  ,that hiis Wriburtees were his said 
widow and his said four c l d d r ~ n  born prior to )his death. 

T11e guarditan nd litem for Sanclr:~ Louilse Tolbert excepted and ap- 
pealed. 

Walser & Brinkley and Elledge &- Mast for plaintiff, appellee. 
Clyde C. Randolph, Jr., for defcndnnt Sandra Lozcise Tolbert, ap- 

pellant. 
Weston P. Hatfield for defendants Mildred Viola Tolbert. Josephine 

Annette Tolbert, Glenda Sire Tol0er.t cmd Jerry Michoel Tolbert, ap- 
pellees. 

BOBBIW, .J. Tlic juiy's answer ,to the issue submi.trted +imply de- 
clmes s fact ;tihat is admitted by all padies. 

The basic question is whether ithe fact that Sandra Louise Tolbert 
was born more hhan ten lunw months after ithe intaYtta,te's d a 6 h  
&Mishes rnnclusively as a ma.trter of law that  &e is not entitled 60 
3 ohild's ishare in the ldirstribwtion of Ithe intest~ateb d a t e .  If not, )ap- 
pellmt, upon offering evidlence sufficient t o  m w ~ a n t  an affirmative 
answer, was entitled Ito have the issue he hndered submitted to the 
jury. 

We need not consider whether ,the count erred in excluding the 
proffered ~ s t i m l m y  of Dr. White. If +he isme Itendwed by appellant 
mas appropriate, ;the widow's tcdimony was sufficient cto warrant it*s 
submission Ito bhe jury. 

Plaidiff's recovery f o ~  the wrongful dmth  of hie, btesJtate, while 
not msetis "in +he usual mccphtiun of Ithe rterm," L a m m  v. Lorbacher, 
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235 N.C. 728, 71 S.E. 2d 49, is Ito be distributed as provided by G.S. 
Oh. 28 "for fhe diwtributi'on of personal property in case of intestacy." 
G.S. 28-173. 

G.S. 31-45, in pertinent part, provides: "Children born after the 
making of +he parent's will, and whose prtrmit shall die without making 
m y  provision fw Dhem, @hall be entiitledi cto mch share and propontion 
of the parent's e&& .a~s  if he or $he had died in!te&arte, . . ." 

G.S. 28-154 et seq., relahe to the paynlent or eahisfaiation of rthc 
share of such afiter-born child. 

11t is noteworthy t h d  G.S. 31-45 and G.S. 28-154 were oiiginallp 
enaated as 8s 62 and 109, respeatively, of Ch. 113, Public Laws of 
1868-69. Their provisions disclose rtiheir inkerrelation. 

These startubry provisiom dearly m u m e  and wnkemplak bhat 
an after-born child of an ialiWate shfnros in the estab, both razl and 
personal, of sucli intiestate. 

No provilsion !of G.S. Ch. 28 p u i p r t s  t o  restrict the distribution of 
blie intestate's p'1wonal &,ate t o  an iafiter4mrn ~ h i l d  Whose binth oc- 
curs wi~t~liin ten lunar months from [the deahh of the intestate. 

In Hill v. Moore, 5 N.C. 233, iit was held thmt am infant en ventre 
sa mere when the fattier dim is cniti!tId to  s child's &sbibut,iw share 
of the father's personal estate. 

In  G r u ~ t  2,. Bustin, 21 N.C. 77, G'asto?~, J., mid: ('. . . . the rule 
. . . is ;tihat ~hhe right the distn4butive share ve& act tihe death of the 
intestate. (Oltartion) I6 is mid tthe rule is liable Q an exception in the 
case (of a child in ventre su mere. I n  trubh, however, a ohild in ventre 
sa mere i~s held napa~ble of taking a dktribuziive &lare, because for all 
beneficial pwporses it is in nmrm nntum, ic: regamled as actmlly i?i 
esse." 

The quejltion in Grunt v .  Bustin, sz~pra, was whdher a half brother 
of the Iintestake, born k n  nuon~t~hts and a half iafiter her death, wais en- 
titled, under the shtuite of di&ibu.trion, ito a share of her personal 
estate in wmmm wikh her brothem and si&rs living a t  her cleath. 
-4fher staiting thait "one not in ~ b i a g ,  and not considered as in being 
art bhe death of an inbtarte, can, under ithe startulk of dbtributions. 
pefer  no claim to (a share of thah intatElte's wtak,"  the opinion con- 
cludes: "It is not &atad in ithis cam, nor (can we infer from ithe frtcts 
set forth, $had Benjamin Buskin was in 1ventrc sa mere at hhe death of 
Patience f i t&,  and we therefore h d d  thak [he was not enrtjitled to the 
distributive &are claimed for him in !her personal &&." (Our ittali-) 
This deckion wwas not bmed cm, nor does the q i n i m  refer to, the 1823 
&at& disoussed~ below. 

In Grant v .  Rvstin, w p r a ,  admittedly tghc intest~atc was thc half 
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sister of the child (Bustin) born ten months and a half after the in- 
testate's death. This ohild w w  ~ ~ l d  ito shah? in the intestate'a per- 
sonal estate only if en ventre sa mere when she died. The decilsim is 
authority for this proposition: I n  hhe a k n c e  of evidence lth J he was 
en ventre sa mere when his half-sister died intiastate, la ohild born ten 
and a half months sfltm her dmth is not entitled ed Ishare in the diis- 
triburtion of her personal estste. 

G.S. Ch. 29, ahitled "Dements," prewribes ithe mles of descent 
"When any pason dies seized of any inheritance, or  of any right 
thereto, or entitled to any inkeresit therein, not h~aving devised the 
same." 

Appellees rely on ithe portion of G.S. 29-1 r d i n g  as fol~lows: "Rule 
7, Unborn infant may be their. No inheritmoe &all descond to any 
person, aa heir of the p m n  l& seized, unless (such person shall be 
in life at hhe death of the person la& seized, or whall be born within 
ten lunar months after the death of the person la& seized." 

Prior ito .the enaatment of hkis statute, this Cwurt, in Cutlnr v. Cut- 
lar, 9 N.C. 324, decided at June Term, 1823, held: "So in this Stake, if 
\the son purchases lmd and dies writh~ourt issue, it derscends for bhe 
present upon the brotihers and Is ishs then being, 'but if m y  are subse- 
quently born (they become equally entiltled; and +he mame law m u d  
prevlail relative to half-blood where rhhey w e  entitled rto inherit." To 
like effeot: Seville v .  Whedbee, 12 N.C. 160; Caldwell v. Black, 27 
N.C. 463, 467. Under this rule when Ian intestate died withouh issue, 
brcvthars land sisters !of the inkstate wh&her af the whole blood or of 
the half bloodr, born a f k r  the death of the inteatate, irrespective of 
m y  time limitation, came in and &lared with &hose in whom ithe in- 
heritance vested kemporarily a t  hi~s deahh. 1 Mordecai's Law Lecturm 
646. 

The con~inon law rule as stated in Cutlar v. Cutlar, supra, was 
changed by the 1823  statute now codified as G.S. 29-1, Rule 7. In 
Rutherford v. Grem, 37 N.C. 121, 125, this Court ,held that the pro- 
visions of the 1823 statute "are ~tlitogerther prwpecive and do not enz- 
brace hhe case of a descent from a pm before &art time dead.'' 

Although referred in Rutherford v .  Green, supra, land elsewhere, 
cts "ch. 1210," m-e find this 1823 ~st~tiartute iset fonth as  Ch. XSXII, Laws 
of N ~ r t ~ h  Carolina, cmacked 'by the General Assembly at  its ~essicm 
commencing Novem1bt.r 17. 1823, in a volume containing the Laws of 
NoAh Carolina from 1617 to 1825. The wording of the 1823 statute 
1s identical with G.S. 29-1, Rule 7, with itwo exceptions: (1) The 
originial does nlat contain the caption, "Un'born infant may be heir." 
(8) The original contains t~he w d ~  "ten mntihs," not "ten lunar 
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months." The 1823 statute was entitled, "An Act to amend an Act, en- 
tikld 'An A d  regulating dwenk , '  p d  in the year 1808." 

It, is noted hit Gh. IV, Lawe of 1808, entitled ",An hat  ito Regulak 
Deecwnrts," wtidbbhed &x rulas "regulating the descent of inheritance," 
the first three relating to lilnaal dewvenuts and ;the last bhree relating 
to c o l l ~ a l  h e n l t s .  We are not now uoncmed with lmendmenk 
from time Ito {time in k h w  six prior rules of dwoent. Since the Re- 
vised Code of N o l a  Carolina, 1854, lthe A& of 1823 has been codi- 
fied as Rule 7, i.e., it follows immacliartely (the three rules relating to 
dwxmts of inheritances "an failure of lined descendtank" (Nde:  
"Ten lunar months,'' in lieu of "tm montlls," appears in this and sub- 
zquellrt codifioations.) 

As staked by Stacy, C. J., in Trust Co. v. Hood, Comr. of Banks, 
206 N.C. 268, 173 S.E. 601: "The heart of tihe slbahurte is hhe i~dxn- 
t k n  of tho law-ln&ing body." 

It appeal% prohble $hat tihe purpose of ,the Act of 1823 was to 
change the common law rule 190 hhah the find veriiting of inheritances 
would not be in suspense under the ciro-ncw considered, in 
Cutlur v. Cutlar, supra. When an inkstab dies withouh issue .the 
surlrjequent birth of brothers rnold ebtem, &her of tihe whole blood 
or of #the half l b l d ,  might  be reasonably expeated to mour from time 
to time over ,a p d  of mimy years. While this is true ais to collaite~al 
relahionships, i t  is not true a.s ito la ahild of ithe inteutarte. Birth of such 
ohild, rerum natura, will mur, if I& all, wiltehin a compa~akively ~ h o r t  
t'imc after the intestate'& death. 

We need not decide whether G.S. 29-1, Rule 7, relate$ solely to 
the ciesccnent of inheritances, rea.1 propa-by, to collateral relations "011 

Sadure of lineal desmndanbs." 11t is ~suffioiont for present purposes to 
hold tbak i~t dms not rehabe Lo tihe distribution of an iNt&adc'e per- 
.mnal e&tc to an sfterdborn ohild. 

Appellees cite Shinn v. Motley, 56 N.C. 490, Britton v .  Mdler, 63 
N.C. 268, nenl v. Sexton, 144 N.C. 157, 56 S.E. 691, and Severt 1 1 .  

I,yall, 222 N.C. 533, 23 S.E. 2d 829, in mlrpont of itheir contention. 
In  Shinn v. Motley, supra, khe opinion of Battle, J., contains this 

wtence: "The ohild of Namcy Furr, which was born within ten 
months after the deahli of tho rtesta2lor1 is to bc considered as having 
been t.hm in ventre sa merc, land of course entiltled as a cahild born 
rut ithat time." how eve^, the basis of dmision wa~s &hiat the t&a.br 
had expressly provided that after-brn ohildren (testartor's qrnnd- 
crhildren) should h e .  

I n  Britton v. Miller, supra, the fa& aind decision pertin& here 
were as Pollows: Upon Itrhe deahh of Mlairganet 8. B r i m  in 1864, the 
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shlwe of her real and personal propwty devised a d  bequeathed by 
her to the shildren of her brother Stephen W. l3ziitton vested in Rosa 
Mary Britton, the only child of Stephen W. B W n  born prior to 
the death of Margaret S. B r i t h .  I n  September, 1864, after the &ah11 
of Margaret 5. B r h n ,  R w  Mazy Britton, sin infant, died; and upon 
her death her astake vested in Stephen W. Britton, her farther. In  1866 
or 1867, Margaret Biittonl a davghitsr of Stephen W. Brititon by a 
second marriage, was born This Court held kkart Stephen W. Brikton's 
&ah, derived from Rma Mary Britbn, mas mot "divested oult of the 
father by ithe )birth of his daughter Marg& more khan ten lunar 
months after the death of Rosa Mary. Rev. Code, ch. 38, Rule 7." 
(Our likalim) Since no contention was made ithat Margaret wss born 
or en ventre sa mere when Rosa hlary dud\, bhe reference to the sta- 
tute, now G.S. 29-1, Rule 7, may not be regarded as the hasis of de- 
cision. 

In  Deal v .  Sexton, supra, the rule of descent was sLa.kd In these 
words: ". . . posthumous children inherit in all oases in like mlanner 
as if rthey were bow in the lifetime of rthe i ~ r h w t h  and had survived 
him, and for tall the beneficial purposes of heimhitp a child m v e ~ ~ t w  
sn mere is considered absolutely born.'' I n  the c i .  clam, lthe child 
was born within four months of lthe father1& death. The f w t  that  the 
child was en ventre sa mere when i5he inkstake died was not question- 
ed. Brown, J., referring to  the sltatute now codified as G.S. 29-1, Rule 
7, said: "The stahute law of this Stcite treats the unborn uhild in ita 
mother's womb with $he same 'aonsidei~a.t.ion as if born.'' The cited 
aase may not be considered stuthority for tihe pmposition that  a child 
born more than (hen lunar months {after (bhe intestate's deakh is ex- 
cluded ars a matter of law from inheriting, thwt is, that  suah child is 
precluded from ,asserting and offering evidence itending Ito show that he 
was in fa& en ventre sa mere when his father died. 

In Severt v .  Lyall, supra, hhe owner of land, subje& ;to la life wtate, 
died in,testate, predeceasing rthe life tenant. Afk r  holding that his 
heirs were rto be determined a& of itihe date of his death, nab the death 
of the life ,tenant, a funther question was p a d  by these f a d s :  When 
+he ht&e d i d ,  -4ugust 23, 1914, he was survived by kwo sisters of 
the whole blood. Thereafter, there were born to the inkstrarte's father 
and his flather's ~sacond wife four children, the p L ' i f f s ,  the eldeslt of 
whom was bom in Dwemhr ,  1919. The opinion of Barnhill. J .  
(later C .  J.), concludes: "It follows that  the feme defendanbs, the 
newest blood kin of Clarence Ode11 %vent, living art the time he died, 
acquired title by inheritance a t  his deatrh. Plaintiffs clannot take as 
his heirs. They nrere not (in life' a t  the time of tihe d e d h  of the re- 
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lnainderman and were s a t  born within b n  lunar months rthereafter. 
C.S. 1654, Rule 7." 14, seems clear that the Act of 1823, now G.S. 29-1, 
Rule 7, wae enaiclted I>rimmily, if nat solely, \to w l y  rto la factual sit- 
ulation such m 6hat presenited in this oase. 

G.S. 41-5 providw "An infant unborn, 'but in awe, shall be deemed 
s pmon capqble of itakhg by deed or &her writing any w t a h  what- 
ever in ithe same m n n e r  'as if he wme born." 

G.S. 41-5 wa~s conlsidered in Mackie 21. Mackie, 230 N.C. 152, 53 
S.E. 2d 352, in ~eliaition to these fiaots: By deed dated July 16, 1894, 
John Mmkie, Sr., conveyed certain land rto /his son, John Mackie, Jr., 
"for life land then to his a h i l h  anvl ,their heim and assigns." John 
Mtwkie, Jr., bad no lclhildren when this w>lu&ry conveyance was 
executed. A d d  d~srted Jrtauaxy 15, 1898, exewtd  by John Mackie, 
Jr., et ad., purponted ;to revoke under G.S. 39-6 the  future interests 
conveyed by h k  fabhml deed. The &st &ld of John Maickie, Jr., 
was born June 9, 1898. This Count 'held that hhe purponted deed of 
~wvwaticm was void. Denny, J., for ithe Court, said: "Applying the 
liaw to ,the fa& in this aase, i t  is presumed h t  lite ohild of John 
W. Mmkie, Jr., who mas born on 9 June, 1898, was conceived 280 
days, or ten lunaz month, prior to hhe date of 1Li~  MI, i n  the absence 
of evidence to the contrary, imd wm the~.refore in being a t  rthe time the 
purpoM deed of remartion wars execulted on 15 January, 1898. S. 1). 

Forte, supra; S. v. Brpant, 228 N.C. 641, 46 S.E. 2d 847; 16 Amer. 
.Jur. 852." (Our ibalics) 

In  16 Am. Jur., Descent and Distribution $ 80, pp. 851-852, this 
sbtemelllt appem: ('P&humous crhildrm, if born dive  . . . inherit 
as ;they would bave if $hey !had [been born in .the lifetime of the in- 
testate (and had survived him, l a d  they are in esse for lthe purpose 
of taking under the rule from ,the hime of mnlception, Zihe conception, 
for the purpose of the rule being presumed to be nine months before 
birth, but evidence Ito rebut the presumption ia admissible." 

In S. v. Forte, 222 N.C. 537, 23 S.E. 2d 842, and in S. v. Bryant, 
228 N.C. 641, 46 S.E. 2d 847, wh~at constituted in law or in f a d  the 
term of pregnancy was at most a subordinate circumstance bearing 
upon the primary h u e .  The sentence in S. v. Forte, supra, quloted in 
S. v. Bry qnt, supra, to wit, "And ~iit is .q mclitrter of common knowledge 
bhat hhe term of pregnancy is ten lmlm month@, or 280 bays," is to be 
understood [as a general etaternenit that, i111 the i aknce  sf evidence to 
bhe contzary, lthe term of pregnancy is presumed to 'be ten lunar 
mmrths or 280 days. 

It is noted that we axe cmcernd here nith a ohild born of the 
woman ;to whom the intestate w married land 6 t h  whom 'he vas  
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living at ithe t h e  of hie death. The qu&im 50r d G o n  is: When it 
is WS& on behalf of sudh ahild ithart hhe intestate was her father, 
does tihe fact (that .such ohild ww born more (than ten 1una.r months 
or 280 dhys aiter +he inh&ttels deahh, standing alone, preclude the 
oMd as a matter of law from receiving fa ahild's &are in the distribu- 
tion of the intestate's personal estate? Absenrt a irtatute so providing, 
the answer is, "No." Whether woh child is the clhild of intestate is 
determinable as tan issue of fa&. 

Whether, aomrding ito the l~aws of nature, (the bm of pregnancy 
may exhend 322 days or more from the moment of conception, is a 
pmper wbjeot of testimony by qual~ified medical events. In  dehmin-  
ing whether such prolonged term of pregnancy murred  in s particu- 
lar loase, all relevant fiaeb concerning hhe partiwlar pregnancy would 
seem an essential basis for opinion evidence by qualified medical ex- 
perts. 

T,he 'applicable rule is this: If, under woh circumstances, a ohild 
is born more khan ten lunar mmths or 280 days a fb r  the death of 
the inhesitiate, the pmumption is that (the child was not en ventre sn 
mere when rthe inteskate died. In  the absence of evidence to the con- 
trary, this presumption is daterminlahive; but &his presumptmn may 
be rebutted by evidence tanding to show lthsut initestate w a  in fact 
tihe fiather of the ohild. Thus, when the issue is raised, the burden of 
proof rests upon moh child h establish by the greater weight of .the 
evidence that the inhestaite was the father. 

The rule stabed requires that a new trial be awarded. Saadra Louise 
T o l h t  was entitled, upon the hetestimony of )her mother, t o  have sub- 
mittedi the issue itendeed in her behtalf, k,o wih, "Is I v i m  Jerome Tol- 
bert, deceased, the father of Sandra Louise Tolbert?" 

New trial. 

S. T. GLOVER, JR. v. BROTHERHOOD OF RAILWAY AND STEAMSHIP 
CLERKS, FREIGHT HANDLWS, EXPRESS A X D  STATION EN- 
PLOYEBS. 

1. Pleadings 5 1 5 -  
A demurrer admits, for the pluposc of testing rhc sufli~ienrg of ihc 

pleading, all facts well pleaded in the complaint. 

9. Pleadings 9 19c- 

If the facts alleged in the com!,lairrt. taken as true and liberally con- 
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strued ,in favor of the pleader, are sufflcient to state a cause of action, 
demurrer should be o~erruled. 

3. Master and Servant gg 2e, 61: Associations 5- 
Where a member 04 a union ailleges a contract with the union under 

which the union was given exclusive authority to pmecute the mem- 
ber's elaim for reinstatement of employment d t e r  wrongful discharge, 
the defense that the member and the union are  co-principals will not 
preclude recovery on the contract for asserted failure of the offlcers 
and agents of the union to discharge the union's contractual obliga- 
tions to prosecute with due diligence the member's claim, since the 
union has authority to  make such contract and may not defeat recovery 
theneon by asserting that tithe member was R cwprindpal. G.S. 1-69.1. 

4. Same-- Allegations held sufficient to state a came of action in favor 
of union member for failure of the union to prosecute with diligence 
the member's claim for reinstatement of employment. 

Where, in an action by a railroad employee against bib: union, the 
complaint alleges thrut plaintiff wu wrongfully discharged by his em- 
ployer, that a supplemental contract betwen the union and plaintiff gave 
the union exclusive authority to prosecute plaintm's claim for rein- 
statement, that  the union prosecuted such claim through the National 
Railroad Adjustment Bomd, that  tthe Board's order established the 
wrongful discharge and ordered reinstatement, which the carrier re- 
fused, that plaintiff had a good cause of action to compel compliance, 
but that the cause of action was lost by reason of athe union's negligent 
failure to make timely application to the Federal Courb to have the 
order enforced, and that by reason thereof plaintw's claim for rein- 
statement was barred, to his loss in the minimum amount of the wages 
he would have received had the order been enforced, the complaint is 
sufflcient to state a cause of action as against demurrer, and particular 
allegation that the courts would have enforced the order of the Board 
by directing the reinstatement of the member and the awarrl of (lam- 
ages in the amount claimed, is not ewential 

5. Sam- 
,& an action by a railroad employee  g gain st his union to recover for 

the alleged negligent failure of the union Do prosecute the member's 
claim for reimtatement of his employment after n7ro.ngful dischnrge, tie- 
lmurrer on the ground that the employee, as well as the union. was en- 
titled to prosecute the chim under the Railway Labor Act, 45 C.S.C.B. 
153(p), is properly overruled when the complaint alleges a contract be- 
tween the member and the union under which bhe union was given ex- 
clusive right to prosecute the claim acEministratively and judicially, nncl 
the member was required to forego hie right to prosecute the claim. 

MOORE, J., not sitting. 
PABKEB, J., dissents. 
BOBBITT, J., concurring. 

APPEAL by plaintiff froin Moore, J., in Chambers, September 6, 
1958, NEW HANOVER Superior Court. 
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a v i l  aation for damages ;the plaintiff alleges he sustained bwause 
of the defendmk'e failure to fulfill its cmitract obligation to instihute, 
and to prosocute, in his behalf a civil action in the United % a h  Dis- 
triat Oourt against the Atlantic Coast Line Railroad for tihe recovery 
of wages, seniori~ty, and other rights which remlted from his wrongful 
disoharge. 

The pllai~tiff {alleged: "The defendfant is an unincoworated labor 
association (hereafter called Zlhe brotherhood) wibh its principal office 
and place of business in hhe City of Cinncinati, %ate of Ohio, . . . 
does business in New Hanover Oounty, North Carolina, in performing 
the acts and purposes for which i t  vas formed, . . . o~ganizing. . . 
employees of t.he Altlanltic Coast Line Railroad Company (hereafter 
called ithe carrier), teccepting into 6he brothecrhood &we eligible for 
membership, negotiating agreemenrtrs on behalf of the members con- 
cerning pay, rules of employment, working condiltions, participating 
in effox+s (to settle diqutes on behialf of lthe members, . . ." 

The brotherhood was lthe legally autihorized representative of the 
craft ;to whiah the plaintiff belonged. Pursuant t o  provisions of the Act 
of Congress known as the Railway Labor Aot (45 U.S.C. 151 et seq.) 
the brotherhood hadl entercd into a written agreement with the carrier 
oonmming rates of pay, working conditions, atc. The ~contnaot provided 
trhat a member could not be dismissed witihouct investigiartion and hear- 
ing. The oarrim filed againlst $he plaintiff, member of the brotherhood, 
a charge thak he entered into the ca.rnier' office building acoompanied 
by outsiders for purposes not mnneoted with his employment, against 
carrier's rules. As required, the p6ainhiff notified the brotherhood 
through its looal officials who determined he was not guilty of mis- 
conduot and that the charges should be defended. (The foregoing is 
a summary of the first seven allegahions of the complaint.) 

"8. By reason of the plaintiff's memtbership in the defendant as- 
sociation, the understanding, agreements and obligations made, 
entered into and assumed in connaotion therewith, and the by- 
laws, rules, regulations and custom8 of the defendlank association, 
it was at all times herein mentioned required, obligated and under 
a legal oontractual duty )to represent the plaintiff in connection 
with any grievance and hearing Ithereon arising under the said 
colleative bargaining agreamenh and to  prosecute to  a final con- 
clusion in a Itimely, diligent and proper manner, both adminis- 
tratively and judicially, any claim existing or order or award 
a a d e  in his  behalf against hhe carrier by m y  committee or board 
under the provisions of said ooillective bargaining agreement and 
-he Railway Labor Act herein menltioned, and the plaintiff was 
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obligated and under a wntiracttual duty to refrain from under- 
taking on his own behdf the defense of any such charges or the 
prosecution, either administratively or judicially, of any such 
claim, order or award against the said oarrier." 

The brotherhood, through its proper officials, represented the plain- 
tiff, member, a t  herurizlgs and when the carrier dieoh'arged him the 
bmtherhood appealed to the chief qmrutiing officer of the carrier as 
required by the collledive bargaiming agreement; thah just grounds 
fm diaFcharge did not exid m d  hhah lthe investigation did not disclose 
any mimnduct or mle violation. (The foregoing is n summiary of alle- 
gations 9, 10, 11 and 12 of hhe complaint.) 

"13. No a d j u a e n t  of hhe dispute was 8accompliehed by (the above 
desoribed efforts. Thereupon, on or about January 7, 1952, the 
defendant, through ite G-enenal Chairman, advised the plaintiff 
thah the aarnier had refused rto reimtate hhe plaintiff and pay him 
for time lost and tha& the defendant would submit the dispute to 
the National Railroad Adjustment B o d  and in event of a favor- 
ruble award ilt would m k  enforcement thereof by Gunt  action 
under ;the Railway Labor A& if the cmier  mfused to comply 
with such award. The plaintiff was required by said General 
Ohairman to  execute and deliver and on or about that date lthe 
plaintiff did execute and deliver to the defendant la power of at- 
torney in writing authorizing and empowering the defendant and 
i b  duly aocsed~ited officers and agenhs, as his agents and attorneys 
in fad,  ito mbmit the clispuk to the National Railroad Adjust- 
ment Board and to present, ffully process and handle to a, conclu- 
sion, before said Board, wilt11 the carrier, and in court, if neces- 
sary, under trhe provisions of the aforesaid collective bargaining 
agreemenlt .and the Railway Labor Act, t~he claim on behalf of 
plaintiff for restorahion ko service m-ith all rights unimpaired and 
reimbursemenit of wages lost by him a.s a result of the wrongful 
diecharge." 

The National Railroad Adjustment Board (hereafter ooslled the 
board) is created 'by the Railway L a h r  Act with juridiotion to hear 
disputes involving clerical employees and tihe carrier. The brotherhood, 
m t h g  6hrough i b  &and President, subinitked the pliaintiff-caxrier 
diwpute to the Board (Third Divisimon), appeared before it on behalf 
of the plaintiff, made an argument and filed a brief. The board, among 
other things, found that the asswsment of discipline imposed by the 
carrier was arbitrary and without just cause, 'and issued its order 
to the oarrier directing it to makc cffcckivc wid award by restoring 
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the plaintiff 40 swvice with all rights unimpaired, and to compensate 
him for the wages lost,. Effonts of tihe brotherhood have the carrier 
carry out the board's award failed. The carrier refused Ito reinstate the 
plaintiff and t o  pay his lost wages. (The foregoing is a summary of 
paragraphs 14, 15, 16, 17, and 18 of the complaint.) 

"19. Under the provisions of Section 3(p) of the Railway Labor 
Aot, \as amended (45 U.S.C. 153 (p))  the defendant brotherhood 
was empowered to  file on behalf of pllaitintiff in the District Court 
of the United S t a h  for .the Baskern District of North Carolina, 
a civil action t o  enforce the above mentioned order. Said sedion 
auhhorized the filing of a petition setting fo&h briefly the causes 
for which rel'ief was claimed on behalf of lthe pliaintiff, and ltihe 
order of the Division of ithe Adjustment Board in lthe matter. Said 
m t i o n  further provides hhat on the hrilal of such suit the findings 
and order of the Division of the Adjustment, Board shall (be pm'mn 
facie evidence of lthe the facts itherein stated. The said Section 
further empowers the Distfict Court&, under lthe rules of the Court 
governing a~tionons at law, ho make such ordm land eniter such judg- 
ment, by writ of rnandamw or ot,licrwise, as mlay be appropriate 
to enforce the order of the Division of the Adjust.mmt Board." 

"20. Section 3(q) of the said Railway Labor A& (45 U.S.C. 
153 (q) ) , provides that all &ions a t  law based upon the provi- 
aiions of said sechion shall be begun wiithin tnro years from the 
time the oause of action accrued under the award of the Division 
of the A d j u s h m t  Board and not Ithereaflter. The cause of laction 
which aocruedi in favor of the plaintiff under the award of the 
said Division of the Ajustmenk Board awrued on March 15, 1953, 
which was the datc the said iaward became effecitive. The period 
of two y a r s  within which the said suit might have been instituted 
for .the enforcemenk of said award expired on Mlarch 15, 1955." 

"21. The defendlant brotherhood, with full knowledge of limita- 
tion prescribed by said statute, failed and neglected to file said 
4 t  within the said period of two years nnd +he cause of action 
(.xisting in favor of the plaintiff land against lthe said carrier for 
the enforcement of the laward of the Nfutional Railroad Adjust- 
ment Board was barred by the said statuhe of limitations on 
March 13, 1955. As a result of the diefendank's del~ay and negli- 
gence the ;plainttiff's cause of action and his remedy against said 
carrier was thereafter aind ies forever barred." 

"22. The plaintiff conhinued to \be a member of the defendlant 
a;ssociatim in good standing until Mbaroh 15, 1955. During all 
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the time that  plaintiff wlae a member of the defendant amciation, 
he complied in all respects with and duly performed la11 the mn- 
ditions of the con&tution, bylaws and regulations thereof and 
pamticularly refrained fmm d w t a k i n g  to handle or prosewte 
his clailn either dminidratively or judicilally, as he was required 
and obligated to  do. He depended and relied entirely, as he had 
the right and was obligated bo do, on the handling and prosecu- 
tion thereof to a conclusion by the defendad, through its offi- 
cers and accredited representidives." 

"23. Plaintiff herein hlad and now lim, except for the running of 
the statute of limitations, a g o d  and sufficient cause of a JC t' lon 
against the said oarrier for his wrongful discharge as found by 
the award of the Natiocnal Raidroad Adjustment Board." 

"24. As a result of the foregoing, the plaintiff waa not rest.ored 
to service aind cannot enforce reinst~artemenk and he hlas not re- 
ceived and cannot m reclover from the said clarrier hhe pay for 
time lost at the rate of pay of bhe position he occupied at  the 
time of his wmngful dismissal, or any position whioh might, havc 
come open after December 15, 1951, to which his seniority would 
have entitled him. By reason thereof, he has been damaged in 
a t  least the amount of $18,000.00 which i~ the minimum that he 
would have been diitledi to receive to the date of lthe institution 
of this action, no part of which has been paid although ithe same 
hm been duly demanded. The full and accurate amount of dam- 
ages euffered by pliaintiff cannot be dotemined except froin hhe 
hooks and records of thc said carrier." 

The defendant filed the following demurrer: 

"NOW COMES the defendant in tlw nhove entitled c a w  rind 
demurs to the complaint on the grounds that  i t  does not state 
facts sufficient .to constiltute a cause of action for the reamns and 
on the grounds which follows: 

"First. As shown on ,the fac.e of the complaint by pmmgraphs 5 
and 22, plaintiff was for some time prior to December 3, 1951, 
until March 16, 1955, after his alleged grievance agaimt lthe 
defendant a w e ,  R. member of defendant Brotherhood. As such, 
i t  is well settled in b d h  stiate land federal courts that la member 
of an unincorporated aissociation is a co-principal jointly respon- 
sible for the aots of the agents of such association, and while he 
may sue an agent for dereliction of duty he may not sue his co- 
principals for dereliction of their rlommon agent. The effect, of 
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this proposi~tim remains lthe same even though plaintiff's mem- 
bership in the union has ~krminated prior to the oommencement 
of ithe court action. 

"Seoond. It is likewim well esta'blishd that in an action of the 
character here involved, tihe plaintiff m u d  allege in his complaint 
and prove lait ,the trial that but for the alleged negligence of the 
defendant, pl'aintiffh claim for reinstatement to the position from 
which he mas allegedly wrongfully dismissed by Ohe Atlantic 
Coast Line Railroad could have been sustained by the courts 
and his claim for damages in the amount of $18,000.00 would 
have been collectible. The present con~plaint contains no stake- 
ments of fact from which it can be shown or even inferred thah 
the plaintiff had such a clause of action which ;the coultts would 
have enforced by way of ordering reinst:i.tement and damages in 
tihe amount clai~ned. 

"Third. Section 3(p) of the Railway Labor Aclt as amended, 43 
U.S.C.A., Sec. 153 (p), upon which plaintiff relies in alleging lthsrt 
the defendant brotherhood should have filed a m i t  on his behalf 
to enforce an awjard of the Railroad Adjustment Board in plain- 
tiff's favor, also expressly provides that  ' m y  person for whose 
benefit such order was made, may file in the districlt court of lthe 
United States for the district in whioh he resides or in which 
is located khe prinlcipal operating office of lhhe camier, or through 
which the oarrier operates, a petition setting forth briefly the 
oauses for which he claims relief, and the order (of the division 
of the Adjustment Board in the premises.' Under such circum- 
stances, the alleged dereliction by defendanit Brotherhood in not 
filing such suilt fails to sltiate a aause of aotion because t,here is 
no requirement, expres or implied, in the said provision of the 
Railway Labor Act whioh requires the defendlant Brotherhood to 
file such enforcement suit on behalf of the plaintiff." 

The cou1.t sustained the demurrer, and dismissed! the acltion. The 
plaintiff excepted and appealed. 

Oliver Carter, George Rozmtree, Jr., for plaintiff, appellant. 
J .  B. Craighill, James L. Highsaw, Jr., of Counsel: Craighill, 

Rendleman & Kennedy, Charlotte, N. C., Mulholland, Robie & Hickey, 
Washington, D. C. for defendant, appellee. 

HIGGINS, J. At this stage of the proceeding we are concerned with 
allegation only, not with proof. For the purpose of teslting the suffi- 
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ciency of the coinplaint, all well-pleaded f& are deem& admitted 
by the demurrer. Riddle v. Artis, 246 N.C. 629, 99 S.E. 2d 857; Lewis 
v. Lee, 246 N.C. 68, 97 S.E. 2d 469; Skinner v. Evans, 243 N. C. 760, 
92 S.E. 2d 209; Clinard v. Lambeth, 234 N.C. 410, 67 S.E. 2d 452; 
Sabine v. Gill, 229 N.C. 599, 51 S.E. 2d 1. Ds the fa& !so pleaded, 
taken as true, and liberally colllFitrued in favor of trhe pleader, &ate 
a a u s e  of aotion? If 80, the demurrer should have been ~overruled. 
Sabine v. Gill, supra; Smith v. Sink, 210 N.C. 815,188 S.E. 631; Shaf- 
fer v.  Bank, 201 N.C. 415, 160 S.E. 481. 

The aJ1egahion.s of the con~pllaint, by summary m d  by quotation, are 
set forth in the preliminary dateanent. We oall ahtention to the sub- 
stance of a few material allegations which we think, taken bogether, 
disltinguiah hhis case from those cited by the defendant ns authority 
for sustaining the demurrer. 

It appears from the record th~rvt plainbiff, a t  bhe time this aotion 
was instituted (September 25, 1956), was no longer a member of ithe 
defendant brotherhood. He alleged (1) he hlad been wrongfully dis- 
ch'arged by the employer; (2) he called on the brotherhood to resi~t  
bhe discharge 'and t~ have him restored, and his lo& wageis paid. 
" . . . it, (the defendant brotherhood) was tat d l  times herein mention- 
ed required, obligated, and under a dqal contraotual duty to repre- 
sent the plaintiff . . . and to prosecuke Ito a final conclusion . . . both 
administratively and judioially, his claim . . . aind the pba~intiff was 
obligated and under s mnt~aotual duty b refrain from undertaking, 
in hie own behalf . . . the prosecution, either adminisrt~.atively or judi- 
cially, of any such claim." " . . . the plaintiff was required . . . to exe- 
cute and deliver . . . b fhe defendant a power of dtorney in writing, 
aubhorizing and empowering the defendant and its duly accredited 
officers and agents as his agents and attorneys in fact (emphasis add- 
ed) . . . to presenit, fully process and handle to a omclusion . . . in 
court if necessary . . . the claim on beh~alf of fhe pllaintiff for restora- 
tion to service . . . reimbursement of wages lost by him rn a result 
of the wrongful discharge." 

The complaint further alleges the defendant undertook 'to and did 
prosecute the pl'aintiff's claim through the various administrative 
stages necessary Ito eshblish his rights. The employer refused to  obey 
the order of the National Railroad Adjustment Board ito reinstate 
tihe plaintiff to his former posittion and to pay his lost wages. The 
plaintiff, in effech, alleges the next and final step to restore his rights 
and secure his wages was by petition to the Districit Court of the 
United States for the Esskrn District of Nodh Carolina as provided 
in $153(p) of the Railway Labor Act. 
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By g a y  of limitation, however, the Act provides, $153(cl), that thc 
action "shall be begun within [two years from the time the cause of 
action accrues under the award of the division of the Adju~t~ment 
Board, and not after." 

Finally, the plaintiff allegeo, paragraphs 20 to 24, inclu&ive, that 
by wriltten power of aMiorney he gave to his agent, the defendant 
bmtherhood, the exclueiw riglit to  prosecute hi~s claim administnative- 
ly lmd judicially, and that the defendant having full knowledge of 
the itwo years limit4ation, breaolied its oontract t .4~ institute the action, 
and tihat 'he thus lost his right to ccunpel the carrier to reinstate him 
md pay his wages. 

As its first ground of demurrer, the defendant says: The brother- 
hood cannot be held responsible for the a& of its sgenb for &he reas- 
on lthe agents are likewise the plaintiff's agmts, he being a co-princi- 
pal by reason of membership in the brotherhood. As aulthority t l ~ l  
defendant cites the following casas: Kordewiclc, et a1 v. Brotherhood 
of Railroad Trainmen, et al, 181 F .  2d 963 (76h Cir., 1950) ; Uuplis 
v. Rutland Aerie No. 1001. F. 0. E., 118 Vt. 438, 111 A. 2d 727, (Sup. 
Ot. Vt., 1955); Marchitto v. Central R.R. of AT. J., 9 N.J. 456, 88 A. 
2d 851 (Sup. Ct. N. J., 1952) ; Brotherhood of Railroad Trainmen v. 
Allen, 148 Tex. 629, 230 S.W. 2d 325 (Ct. Civ. A m .  Tex., 1950), cert. 
den. 340 U.S. 934 (1951); Atkinson v. Thompson, 311 S.W. 2d 250 
(Civ. App. Tex. 1958) ; DeVillars, et a1 v. Hessler, 363 Pa. 498, 70 A. 
2d 333, (Sup. Ct. Pa., 1950) ; McClees v. Grand International Brother- 
hood of Locomotive Engineers, 59 Ohio App. 477, 18 N.E. 2d 812 (Ct. 
of App. Ohio, Hamilton C., 1938) ; Hromek v. Gemeinde, 238 Wis. 
204,298 N.W. 587 (Sup. Gt. JVis., 1941) ; Carr v. Northern Pac. Bene- 
ficial Assoc., 128 Wash. 40, 221 P. 979 (Sup. Ct. Wash., 1924) ; Martin 
u. Northeri~ Pnc. Beneficial Assn., 68 Minn. 521, 71 N.W. 701 (Sup. 
Ct. Minn., 1897) ; Gilbert v. Crystnl Fountain Lodge, 80 Ga., 384, 4 
S.E. 905 (Sup. Ct. Ga., 1887). 

The rationale of the rule in the cases cited is suminotly stated by 
the h u r t  of Civil Appeals of Texae in Brotherhood of Railroad Train- 
men v. Allen, 230 S.W. 2d 325: "The appellees and the other several 
hundred thousand members are principals, and we are of ithe opinion 
that one or more principals cannot sue their co-principals and require 
them to respond in d,mages for the dereliction of duty of a joint 
agent." If we ooncede khe soundness of the rule, it by no means f01- 
lows that it applies to the plaintiff's case. The plaintiff alleges, in 
effect, hhat he entered into a cuontracrt with the brotherhood that i t  
should be his agent witih fthe exclusive right to prosecute his claim; 
and "the plaintiff was obligated and under a conttraotual duty to re- 
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frain from undertaking on his ,own behalf . . . the prosecution, either 
administratively or judicially, of suoh claim." When liberally con- 
strued, khe complaint alleges that  the plaintiff was the principal and 
the brotherhood was his agent, with exclusive authority, rto prosecute 
his daim. 

The plaintiff contends this case do&s not involve the negligence of 
a joint agent representing both him and $he brotherhood, but it does 
involve the negligent flailure of the brotherhood, ithe agent, to carry 
out its oontiyaat with the plainitiff, the principal. The contract is 
alleged. I t s  breach is alleged. Authoiihy to make the contrack is not 
now in question. Issum involving the truth of %he facts 'allegeci arise 
by answer, not by demurrer. On the facits alleged, we lare not prepared 
to hold, as a matiter of law, that an uninco~porated labor union em- 
bracing many thousands of mem~bers, (acting through its duly aeleched 
officem, lacks power to make s valid contraid with one of i& own mem- 
bem, or that  the b r d h e r h d  can defeat its contract by pleading the 
member was a co-prin'cipal. The acitiion against hhe brotherhood is 
authorized by G.S. 1-69.1. Construction Co. v. Electric Workers Union, 
246 N.C. 481, 98 S.E. 2d 852. The first ground of the demurrer is not 
sustained. 

For its second ground af demurrer the defendant aays in suhtance: 
The complaint does not state a caulse of adion. In  short summary 
the complaint alleges (1) the plaillitiff was wrongfully dbcharged; (2) 
the adminilstra%ive procedures culminating in the ordm of hhe National 
Railroad Adjustment Board (Third Division) established the wrong- 
ful discharge and ordered the carrier t o  reinstake the plaintiff and 
pay his back wages; (3) the carrier refused b obey the order; (4) 
plaintiff had a good cause of aation 60 compel compliance; (5) that 
bhe cause of action was lost by r e m n  of the defendant's negligent 
failure to make timely ~applioation t o  the Federal Cc~unt to have the 
award enforced; (6) by reason of the defendant's failure ithe plaintiff 
was damaged rn set out in paragraph 24 of the aoraplaint. When liber- 
ally construed, the complaint s t abs  a cause of action. The second 
ground of demurrer is not wst~ained. 

For iits .third ground d demurrer 6he defendant says the defendant's 
alleged dereliction of duty in failing Ito file tsuit did not prevent the 
plaintiff from filing a suit himself under the provisions of the Rail- 
way Labor Act and that  the Act did not require the defendant Ito 
bring the suit. The plaintiff grounds his cause of adion upon the fail- 
ure of ,the defendant brotherhood Ito ciarry out its contract with him 
to pursue the remedy provided by ithe Railway Labor Act. He alleges 
the brotherhood required him to forego his right to w e  and thrut he 
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relied on the agent to be faithful to its trust. The (third ground of 
khe demurrer is not sustained. 

The court below committed error in sustaining the demurrer. The 
cause is remanded to the Superimor Court of New Hanover County 
where the defendant will be permitted to answer. The trial court will 
then inquire into the merits of the issuos raised by hhe pleadings 

Reversed. 

MOORE, J., not sitting. 

PARKER, J., dissents. 

BOBBIITT, J., concurring: Under Ithe Railway Labor Act, the de- 
fendant Brotherhood, nlot the individuals who composed its member- 
ship, became the exclusive bargaining lagent of all employees of pbain- 
tiff's craft or class. Thus, the federal statuhe recognized the Brother- 
hood as a separate entity when representing an employee in rospect 
of h k  employment reladions with the carrier. I n  my opinion, whem 
the Brotherhood, as suoh separate entity, asumes wlutractual obliga- 
tions to  employees relating Ito suoh representiation, an employee may 
sue the Brotherhood as tan entity for the lallegedr breach thereof. To 
this extent, the .status conferred upon the Brotherhood by the federal 
staltute seems sufficienk to  distinguish it from partnerships and from 
ordinary fraternal, civic or other uninmrponated aissaciationa. 

Whether plaintiff can maintiain his alleged same of action is snother 
question, not prmented for determination on this appeal 

STATE FARM MUTUAL AUTOMOBILE INSURANOE COMPANY v. WILL 
SHAFFER, RALPH NEAL SHAFFER, JOHN FRANKLIN MULLIS, 
.JOE NEELEY ORR, LOIS ORR PORTER, ADMINISTRATRIX OF TITI, 

ESTATE OF RANSON WAYNE PORTER, DECEARFD. .ZVJ NIZTTONWTr)E 
MUTUAL INSIJRANCE COMPANY. 

(Filed 8 April, 1959.) 

I. Appeal and Error 9 49- 
The findings of fact by the (trial court are conclusive on appeal if 

supported by competent evidence, notwithstnnding that the evidence is 
conflicting and would support, also. a contrav finding. 

2. Insurance 8 5 4 -  
Where insured owns two automobiles covered respectively hy policies 
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with W e r e n t  insurers, each p l ~ v l d i n g  that the policy ehoald fllso covel- 
a n  autemobile acquired by insured if i t  replaces bhe automobile insured, 
and insured Ohereafter acquires another ear, which of the two cars the 
newly acquired car  replaces is a mixed quesbion of law and fact, the 
interpretation of the policy provisions in t~he l i d ~ t  of 'the facts found 
being a matter of law for the  court. 

3. Insarance Q 3- 
The unambiguous terms of a goliry cw~t rae t  ;Ire to be taken in their 

plain, ordinary and popular sense. 

4. Insurance 8 34- 
A replacement within ,the purview of a policy provision thak tlic policy 

biiould cover a n  automobile acquired by the name insured if i t  replaces 
a n  automobile owned by him and m e r e d  by the  pokicy, must be a ve- 
hicle acquired by insured after the issuance of bhe policy and duriug 
tihc policy period, and must replace the alltomobile described in the 
(policy, which mu& be disposed of or be i n c m b l e  of further service a t  
'he time of the replacement. 

Insured owned two automobiles respectively covered by policies with 
different insurers, each providing that  the policy should also cover an 
aubomobile acquired by insured if it replaces 6he automobile insured. 
One policy was iesued under a mting for openation by t h e  insured and 
his minor son and the second policy was issued under a rating for 
operation only by males over 25 years of age. Insured thereafter traded 
in bhe second car  for a newer car, and this newer car w w  involved in 
a wreck while being d~iven ,  by insured's son. Held: The second policy 
provided liability covemgc wibh respect to the accident under its re- 
placement clawe. 

ti. Insurance Q 57- 
The fact Chat the  premium for  a liability policy is vaid under a rating 

for  the operation of t h e  insured vehicle by a m l e  over 2.3 years of age 
will not be given the effect of excluding liability when the vehicle is 
being operated by the m b r  son of 6he insured, there being no prori- 
sion in the policy excluding liability for acoidents occurring while the 
vehicle is being operated by a person under 25 p a r s  of age. 

7. Appeal and Error Q 48: Trial § 5 4 -  
Where the panties waive a t r ia l  by jury, bhe rules of evidence a r e  not 

s o  strictly enforced as in a jury trial, since i t  will be presumed that  in- 
competent evidence was asregarded by the court in making its decision. 

APPEAL by defendant Nationwide Mu+ual Inwance Company from 
Froneberger, J., Septe~nber 1958 Civil "A" Term of MECKLENBURG. 

Tihie action was instituted by plaintiff, State Farm Mutual Auto- 
mobile Insurance Company (hereinafter referred 60 as State Fbrm), 
under the Declartutory Judgment Act (General Statutas of North 
Carolina, Chapter 1, Article 26; G.S. 1-253 to  1-267 inclusive) to de- 
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termine whether its policy or ;that of Nationwide Mutual Inmrance 
Oompany (hereinafter referred .to as Nationwide), &sued (to Will Shaf- 
fer, or either of said policies, provided liabili6y m e r a g e  with respect 
60 an accident in which a 1954 Ford, registered in the name of Will 
Shaffer, was involved. The pleadings raised issues of fmt. 

When tihe case came on for itrial, all parties in open murt waived 
trial by jury and agreed thait the Judge might find the fa& and 
render judgment on the facts found wi6houit tihe intervention of n jury. 
G.S. 1-184. 

The parties entered inbo stipulations, the subdance of which is ae 
follows (the numbersing is ours) : 

1. In  1953 defendant Will Shaffer applied to  h t e  Farm for a policy 
of auitomobile liability insurance on a 1948 Chevrolet. The applica- 
tion listed Will Shaffer ais owner 'and Will Shaffer and his son, Ralph 
Neal ShafTer, as drivers. The policy was issued mdi mas r a r r i d  at  all 
times under a premium rating of "Class 2-A," to wit: 

"CLASS 2A: (a) T5he  automobile is used either for Hnsintss use 
or for Non Business Use, or  for both; AND 
ib) There is a m l e  operator of ;the automobile under 25 years of 
age resident in the Named Insured's h o u d o l d  or  employed a 
chauffeur of ithe automobile, but no suoh male operator is tihe 
owner or principal operabr of the automobile; OR 

i c )  The male ope rat,^^;;: or owners under 25 years nf age are 
married." 

This policy was amended from tiine to tiine to describe vekiclw sub- 
sequently and successively acquired. I n  December, 1956, Will Shaffer 
requested State Farm to put on the policy a 1950 Ford Two-Door, 
Motor No. BODA 108735 (hereinafter referred to as "State Farm 
Ford") as a replacemenrt vehicle of the auitomolsile previously de- 
scribed. This was done by issuance of la policy effmtive December 21, 
1956. This policy was in full force and effect oovering the State F m  
Ford on 11 August, 1957, the date of the aacrident hereinafher referred 
to. This State Farm Ford was not inwlved in said accident and at 
the (time thereof was tat Will Shafferk home in opwable condition and 
was under the oonkrol and registered in lthe name of Will Shaffer. 

2. About 3 February, 1956, Will Shaffer applied to Nationwide for 
a policy of automobile liability insurance ;to cover a 1949 Ford. The 
policy was issued and on 17 July, 1956, was amended by endorsement 
showing that  the 1949 Ford wm replaced by a 1950 Ford, Motor No. 
BOAT 121977 (hereinafter referred to as "Nationwide Ford"). This 
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policy was in full force and effect on 11 Au,wt, 1957, date of the ac- 
cident referred to. 

3. On 27 July, 1957, Nation~~ide Ford was used as a "trade in" on 
the pusahlase of la 1954 Pord. Title \to the 1954 Ford was taken in the 
name of Will Shaffer. The 1954 Ford was involved in the aiwident 
on 11 August, 1957, and at the (time was being driven by Ralph Neal 
Shaffer, who was then 19 yeam old, unmarried and resided with his 
father, Will Shaffer, as a member of his father'ss household,. 

4. Neither State Farm nor Nationwide received any notice of the 
disposition of the Nationwide Ford lor rthe acquisition of the 1954 
Ford prior to  ithe anmident. Neit~her insurance company received any 
request prior b the accident 60 tomid it6 policy 60 show the 1954 
Ford ,as a replacement automobile. 

Both iimurance policiw were offered in evidence and tihey show that 
the policy periods in eaoh are siix months. 

If is alleged in the cwmpla.inh and admitted by all answering de- 
fendmts that Joe Neeley Om, John Franklin Mullis and the admin- 
istratrix of Arson Wtayne Porter, deceased, have severally instiituted 
suik against Will Shaffer and h l p h  Neal Shaffer to recover damages 
for alleged injuries d v e d  in the accident of 11 August, 1957. They 
allege that #he negligence of .tihe Shaffers was fhe proximate cause of 
the accidenf 4 said injuries (wrongful death in the clase of Porter). 

Upon undisputed evident% the court found ithat the Nationwide 
policy had been issued under a "Class I-B" rating land ithe premiums 
had been paid on that basis. The rating as set out in Endorsement 
281L is las %llows: 

(a) the aukomchile is ~u~tomar i ly  used in hhe course of driving to 
or from work mid .tihe distiance driven is less ithan ten road miles 
one-way and 

(b) The Named Insured is not la male operator of *he automobile 
under 25 yam of age, land ithere is no male operator of lthe auko- 
mobile under 25 ywam of age resident in lthe same howhold as the 
Named Insured or employed ais a chauffeur of ( ~ e  autcmabile, and 
(c) the w e  of Ithe autom&ile is not required <by or cushomarily 
involved in the oocvpaiticmal duties of #my person." 

Other factual m1~sidemtim and findings of fmt necessary ito a de- 
cision are sat mt and di~ussedi in tihe opinion. 

Upon the *&ipulations and findings of fact the court entered judg- 
ment as follaws: 
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"IT IS  ORDERED, ADJUDGED, DECREED, AND DE- 
CLARED : 

"1. State Farm Mutual Automobile Inrsurance Conqany has no 
obligation to Will Shaffer or  Ralph Neal Shaffer or either of them to 
defend the Civil adions commenced against such persons by John 
Franklin Mullis, Joe Neal Om, and Lois Orr Ponter or to pay all or 
any part of (any judgment which may be rendered in m y  of the said 
suits and neither Will Shaffer nor any other panty 60 tohie action or 
person bound by this Judgment has any claim, existing or potential 
against State Farm Mutual Automobile Insurance Company by vir- 
tue of i h  policy No. 319692-F31-33 arising out of or attributable to 
the mllision in which Ralph Neal Shaffer was involvedl on August 11, 
1957. 

"2. The defendsnc Nationwide M~rtual Insurance Oonlpany is obli- 
gated to Will Shaffer and all other persons claiming under or through 
him by virtue of such defendant's policy of insurance No. 61-766544 
according to  the terms d i&s said policy with respect to the use of 
thah certain 1954 Ford, Moltor No. U4NT113163, by Ralph Neal Bhaf- 
fer on August 11, 1957, and khe oollisim in whioh +he said Ralph Neal 
Shaffer was involved on such date in .the course of his use thereof and 
all claims, demandq and mi lk  arising therefrom in the same manner 
and to the same extent as though said 1954 Ford had been described 
in that  policy; provided that  this Judgment, shall not be deemed t o  
preclude or bar any defense arising out of maktws or oonduct occur- 
ping subsequent to this judgment t o  +he said Nationwide Mutual In- 
surance Company undm the term< of tJhait policy and .the law of the 
State of North Carolina." 

From the foregoing judgment defendant Nationwide nppcnle, as- 
signing error. 

Clyde L. Stancil; Kennedy,  Covington, Lobdell & Hiclcman for de- 
fendant Nationwide Mutual  Insurance Company, appellant. 

Winfred R. Ervin  for defendants John Franklin Mullis, Joe Neeley 
Orr, and Lois Orr Porter, Administratrir of the Estate of Ranson 
W a y n e  Porter, Deceased, appellees. 

Carpenter & W e b b  for plaintiff, appellee. 

MOORE, J. The question for determinaition here its: Was there cov- 
crage under either of the policies with respect ,to cthe accident of 11 
August, 1957? 

The appellant, Nationwide, requested the Judge to find in substance 
23 follows: 
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That the 1954 F d  acquired 27 July, 1957, replaced the Shtc 
F a m  Ford, which up to the time of ithe replfacemenh had been prind- 
pally used by Ralph Neal Shaffer; that the 1954 Ford after its sllcqui- 
sition was ueed in .tihe same mlanner 'mnd for the same punpws by 
Ralph Neal Shaffer as he had previously used bhe h t e  Farm Ford; 
that the 1954 Ford did not repllace trhe Nationwide Ford, which was 
principally used by Will BhafYer prior the acquisition of the 1954 
Ford; that the 1954 Ford w&s not ueed )by Will Shaffer in the %me 
manner he had used the Nationwide Ford, but thak afkr  cthe ~acquisi- 
tion of the 1954 Ford the State Farm Fond was used by Will Shaffer; 
bhat M p h  Neal ShaiTer was the owner of +he 1954 Ford. 

With respeet to these matters Ithe court found as a flact that Will 
Shaffer was the sole owner of hhe 1954 Ford and owner of all the ve- 
hicles described from time to time in &he pliciles of $$ate Farm and, 
Nationwide; $hat after February, 1956, Will Slhaffer did not own more 
than two automobiles a t  any one time; that +he 1954 Ford and d l  
the vehicles named in the polioies from time to i t h e  were under the 
pelrsonal oontrol of Will Shaffer ~EI  to $heir manner, method land time 
of me, and such use of said vehicles as was made by Ralph Neal 
Shaffer was wihh the permimion of Will Slhlaffer, including the use of 
the 1954 Ford a t  the .time of the m i d & ;  and h a t  the  1954 Ford did 
not replace the State Farm Ford but did replace the Nationwide Ford. 

The evidence was sharply conflicting and there were glaring contra- 
clidions in +he pleadings, s t a h n e n b  land testimony of Will Bhhaffer 
and Ralph Neal Shaffer. There was competent evidence to support the 
requcd of Nationwide for findings and competent evidence ito sup- 
port the court's findings of fact. "Where fads  are found by the count. 
if supponted by oornpetenlt evidence, wch findings are as conclusive 
as the verdict of a jury." Goldsboro v. R. R., 246 N.C. 101, 107, 97 
8.E. 2d 486, and cases there cited. 

Natwithstanding the findings of fad, it may be oonocded that Ralph 
Neal Shaffer as a rule used the better of the two cars owned by his 
father - !tihe Nationwide oar prior Ito the purchase of lthe 1954 Ford, 
and rthe 1954 Ford after ita acquisition. On occasions the Shaffers 
wed the cars interchangeably. This Oount is not a fa&-finding body, 
but the foregoing facts are awumed b \be true so far as ithis opinion 
is wncerned. 

The policy by Nationwide provides coverage for a "newly aicquired 
automobile." A newly acquired automobile is defined by rthe policy 
to mean "an automobile ownership of which is acquired by the named 
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insured . . . if it replaces an automobile owned by ( n ~ m e d  insured) 
and covered by this policy . . ." (Emphasis aind parenrtheses ours). 

The policy issued by State Farm provides coverage for an "auto- 
mobile . . . ownership of . . . whiclh is acquired by the named insured 
during the policy period, provided i t  wplnccs a described ad~~tomobil(. 
. . ." (Emphasis ours). 

In  $his oase the question of notice of repl~cemenlt does not arise. 
The appellant insists thah the question as to whiah automobile, ii 

either, was replaced by the 1954 Ford is one of fact ;to be gathered 
from the intent and1 aats of .the insured and his son. We ~hlold that it 
is a mixed question of Faw and faat. The rtrial court has found +he facts 
and his findings are binding on this Court. Bizzell v. Bizzell, 247 N.C 
590, 101 S.E. 26 668. The interpretation of the policy pmvisions, in 
the light of the facts found, is s matrter of law for the court, and in 
construing  he contract ihs unambiguous terms are to be tttken in 
trheir plain, ordinuy and popular senw. Stnnback v. Insumnce Co.. 
320 N.C. 494, 17 S.E. 2d 666. 

The exact question involved here has not previously been decided 
by hhis Count. It wili be observed that  both policies of insurance in 
this ome provide that a replacement automobile must be acquired and 
replace an automobile owned by %he insured aind covered (by rule policy. 

In  a Kentucky case ithe insurer issued a liability policy on n Stude- 
baker. At lthak time the insured w e d  a Fiord which was not covered 
by the ,policy. The Ford had no motor in it at the time. Laker the in- 
sured put a new motor in the Ford, after which time Ghe Studebaker 
quit running and was never operated again. Inisured $hen used the 
Ford and had am aceident in whiah three persons were injured. He 
immediately notified the insurer of the accident. The Court held that, 
.there wm no coverage on hhe Ford. While tihere was s question of 
notice of replacment involved, the Oount @aid: "In cthis instance ap- 
pellant's Ford oar wm not 'newly acquired' but was owned by him 
long before he took out inmrmce on bhe Sltudebaker. . . . (C)ertalinly 
it was within the mlutemplation of the parties that rthe replacement 
must be a car the insured would acquire in the future 'and not one he 
owned a t  the time the policy was issued to him." Brown v. Insurance 
Co. (Ky. 1957), 306 S.W. 2d 836. 

In  Insurance Co. v. Produce Co. (M.D.  Tenn. 1940), 42 F. Supp. 
31, insured purohwed a truck and obtained liability aoverage a t  the 
hime of tihe purchase. The ltruck was excluded from a, renewal policy 
because i t  was not in operating condition. It was placed back in service 
ars a replacement for an iniswed truck witJhdrawn from service, and 
was involved in an accident in which four persons were killed and one 
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injured. The Court held thah there was no coverage. The Cqourt said: 
"The Court is of the opinion that &he Iakrnahional Tractor not being 
a newly acquired automobile, wm not covered under the automatic 
clause in ithe policy, . . . (A)nd that  by reason of the f m t  that  the 
ownership of the International Itractor . . . wm noit newly acquired 
ownership, within the contemplation of the automatic clause in the 
policy, that  d a m e  did nat operate to place said International hr&r 
milthin ithe item and p v i s i o n s  of the policy in question, and hence 
that clause did not apply rto the International tracrtor." 

I n  Insurance Co. v. Wilson (Okla. 1952), 251 P. 2d 175, the in- 
sured obtained liability tyoverage on a 1947 Chevrolet truck. At that  
time he owned also a 1948 Chevrolet truck which was not covered. 
The 1948 Chevrolet truck was involved in an  accident. At the time 
of the accident the 1947 itruck was not in use. I n  a per curiam 
opinion the Oourt held Ithat, s i n e  insured owned the 1948 truck art the 
time the policy was isnted on the 1947 truck, i t  muld not have been 
a newly acquired vehicle under +he krms of the policy. 

I n  substantial accord we: Howe v. Crumley Co. (Ohio, 1944), 57 
N.E. 2d 415; Mitcham v. Indemnity Co. (C.C.A. 4th, 1942), 127 F. 
2d 27; Insurance Co. v. Nelson (Wmh. 1957), 306 P. 26 201; Lease 
Co. v. Insurance Co. (Ukah 1958), 325 P. 2d 264. 

Appellant cites Casualty Co. v. Lambert (N.H. 1940), 11 A. 2d 
361. We do not agree thah bhis ,his= supports appellant's ~po@tion. In  
%.his owe the insured car was worn out, but still in the passeasion of 
the insured. He purchased another car .to replace it,. Here the Court 
held that  there was a replacement. This case s e e m  to support the de- 
cisions above cited. If not, we are not d i s p e d  to  adopt iit a8 $authority 
in this wm. 

It is our opinion Ithat rbhe replacement vehiale is one tihe ownenship 
of which has been aicquired after the issuance of 'the policy and during 
the policy period, and i t  must repllace (the car described in the policy, 
which must be disposed of or be incapable of further service at the 
time (of the replaclement. Casualty Co. v. Lambert, supra. We hold 
that  the Sitate Farm Ford could not be a replacement for the Naition- 
wide Ford. At the beginning of the policy period of the Yationwide 
policy Shaffer owned both automobilw. On 11 August, 1!157, date of 
the mcident, $he State Farm Ford was d i l l  owned by Shaffer an2 
under his control, in operating condition m d  being driven by him and 
his son. Irt was then covered by the State Farm policy. Therefore the 
1954 Ford oould not replace the State Farm Ford, since Shaffer still 
retained the State Farm Ford in operable condition. 

The 1954 Ford was a newly acquired (automobile. It was purohased 
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by Will Shaffer on 27 July, 1957. flhe Nactionwide Fmdt was used as 
a "trade in" on the 1954 Ford, land was replaced by the 1954 Ford. 

In  Kaczmarck v. La  Perriere (Mich. 1953), 60 N.W. 2d 327, in- 
sured on 23 August, 1947, secured liability ooverage on (a Packard for 
one year. On 18 November, 1947, 'he traded the Packard for a n  Olds- 
mobile but never ahtempted ho make the insurance cover the Oldsmo- 
bile. On 22 June, 1948, insured traded the Oldsmobile for a Pontiac 
and asked for transfer of coverage. The Pontiaic was in an accident 
on 8 July, 1948. The Count held that the Pollitiae replaoed the Pack- 
ard notwithstanding the intervening of the Oldsmobile between the 
two. 

The obligation of Nationwide in the instant caise is the same as if 
the 1954 Ford had been described in its policy. 

The fmt that the premium was paid under a 1-B raking does not 
affect its obligation under the policy. I n  Varble v. Stanley (Mo.), 
306 S.W. 2d 662, 665, it was said: "If lthe insurer intended to exclude 
or limit its liability in M a n c e s  of operation by a male member of 
rthe household under twenty-five years of age, it wuld and should have 
slaid so in plain and explicit language. And we will not adapt a con- 
struction which will imply such exclusion from language which would 
~rnount  tx, the planting of a forfeiiture in ambush." A 2-A rating does 
not wnfer upon &he driver any additional right or extend the coverage 
of the policy in any way. Farmer v. Casualty Co. (C.C.A. a h  1957), 
249 F. 2d 185. 

Appellant made 31 wigninents of error. We have caxefully ex- 
amined and considered each of them. No prejudicial error has been 
made to appear. When partim waive a juiy trial '%he rules of evidence 
as ta admission and exclusion (are not so striatly enforced as in a jury 
trial. . . . (1)t is prasumed that incompetent evidence was disregarded 
by the Court in making up its decision." Bizzell v. Bizzell, supra. As 
we have already stated, the findings of fact by Judge Froneberger are 
supported by competent evidence. Proper principles of law have been 
applied by the .Judge. 

Affirmed. 
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STATE 1. Bnowx AND STATE V.  NAR~OX.  
- - - -- - - - - 

STATE v. SAM T. BROWS 
AND 

STATE v. WESLEY C. NARRON. 

(Filed 8 April, 195%) 

Neither the General Assembly nor a municipality may exert#ibe tlw 
police (gmwer unless i ts  exercise relates to the public l~ealth, safety, ruornl- 
o r  general welfare. 

A junk yard is nut a nuisance per w. 

:I. Constitutional Law g 17- 
A property owner is entitled to use his lands for any lawful purpose 

unless proscribed by valid ~vstrictive m e n a n t  or prohibited by valid 
exercise of ,the police power. 

4. Constitutional Law Ij 11- 
I n  the exercise of the police $power by the State or b y  a lurulicigwl 

conporation, $the M n g  required bo be done must have a real aiid sub- 
atandial relation ito the object to be attained, otherwise i t  is all invalid 
exercise of the police power. 

3. Constitutional Law g 13- 
C.B. 14399, making it unlnwful to place, ,temporarily o r  peruiulentiy, 

any trash, refuse, garbage, or scrapped motor vehicles within 130 yardb 
of a hard-surfaced highway unless concealed from view of persons on 
the highway, with further provision that  the s tatute  e b u l d  not apply 
to junk yards which a r e  praperly screened from the view of persons on 
the highway, Za held unconet i tu~onal  in that the requirements of the 
s tatute  have no substantial relatiomhip to the public health, safety, 
m o d  or general welfare, since the mere screening of the proscribed 
materials from the public view oan relate only to aesthetic grounds which 
alone a r e  hsufficient predicate for  the exercise of the police power. 

APPEAL by the Starte of North Carolina from McLenn, J., January 
Term, 1959 of CLEVELAND. 

These defendmb were separately indicted in bilk charging iden- 
tical o f f e m  and the c a s a  were consolidated for Itrial. 

The defendank, before entering a plea and before la jury was select- 
ed, moved (to quash the bilk of indiotmenk on lthe ground that  they 
were violative of Article I, seations 1 md 17, of the Constitution of 
Nortrh Carolina, md the Founteenth Amendment t o  the Constiltution 
of  he United S t a h .  

The \bills clharge rthart the respective defendank "on the 18th day 
of Ootober, 1958, and more khan twelve months prior ithereto, and since 
wid  date, with force and a r m ,  a t  and in the County aforesaid, did 
unlawfully and wilfully, before and since the d&e aforementioned, 
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place and leave, and caused to be plaited and left, temporarily land 
permanently, trash, rafuse, scrap iautomobilw, rtrucks, and parts there- 
of, within 150 yards of a hard surface highway, the same not being 
concealed from t~he view of persons on hhe highway, t o  wit: Highway 
No. 74 By-Pass and No. 180, ouitside of an i w o p r a t e d  town, said 
condition having existed for more than 12 months and no Justice of 
the Peace or other count inferior ;to the Superior Court has Itaken 
offiaicll cognizance thereof, in vialatilon of G.S. 14-399 against the form 
of the statute in suoh cease made and provided and again& the peace 
and dignity of lthe State." 

The couh below, after heaning the argumanh of counsel, held that 
section 14-399 d the General Statutes of North Carolina is "uncon- 
stitutional, void and unenforceable," and sustained the motion to 
quadl the bills of indictment. 

From this ruling 8hc State appeals, assigning orror. 

Attormu General Seawell, Assistant Attorney General Love, and 
Bernard A. Harrell, Staff Attorney for the State. 

, I .  R. Davis, A .  A. Powell for defendant. 

DENNY, J. G.S. 14-399, which idle defendiants axe charged with 
violating, provides "It is unlawful for any person, firm, organization 
or private corpora+ion, or for the governing body, agents or employees 
of any municipal corporation, to place or  leave or  a a w  to be placed 
or lefrt, temporarily or permanently, any hash,  refuse, garbage, scrap- 
ped automobile, truck or part thereof within one hundred and fifty 
ywds of a hard-surfaced highway where lthe highway is outside of an 
incorpo~ated ~t~own, unless the tliash, refuse, garbage, scrapped automo- 
bile, truck or part, thereof, i~ concealed fmm bhe view of p e ~ o m  on 
6he highway. 

"This section d w s  not apply (to d'omestic trash or ga~bage  placed 
for removal, nor to junk yards which are lthe property of bona'fidc 
junk dealers a.nd which are properly screened or fenced from the view 
of persons on the highway. * * * I 1  

The remaining portions of hhe statute are not relevant here. 
The defendants are junk yard opersutors, engaged in the business 

of buying scrapped or wrecked automobiles, salvaging the panB there- 
from and selling bhem ito the general public. 

The real question for determination is whether or not the provisions 
of G.S. 14-399 are in conflict with and in violation of righlts guaran- 
teed to  these defendants by Article I, w t i o n s  1 and 17, of the Cbwti- 
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t u h h  of North Carolina and lthe Fou~teen6h Amendment +o the Con- 
stitution of the United Stahas. 

The precise quastion posed on this appeal has not 'been decided by 
this Court. The State contends, however, that rthe cmes of Hinshaw v. 
McIver, 244 N.C. 256, 93 S.E. 2d 90, and Ornoff v. Durham, 221 N.C. 
457, 20 S.E. 2d 380, are determiaajtive of rthe question. 

In  the Hinshaw case the plaintiff sought to obtain an order com- 
pelling the defendant, as tax colleotor of the City of Burlington, to 
issue him a license to engage in the business of a junk deaaer wi6hin 
gthe Ciky of Burlington. The C3i6y of Buslington wm not made a party 
to the action. The plainhiff's liceme had been revoked because of his 
failure to oomply with ordinances regulating the use and operation 
by junk dealers of junk yards, requiring, among other things, ithat 
the yard be enclosed, by a solid fence not l e a  than eight feet high; 
that, no junk or mmruterid be kept Ion the outside of hhe fence; khak 
gates, when not in use, be kept closed; md $hart no p1,acards be af- 
fixed or displayed on bhe fenee. This Cburt in its opinion said: "The 
power to regulate the operation of a junk yard within iQ borders is 
widhin the police power of trhe city." This is (true, bult such regulation 
would have to  be pursuant to la duly auhhorized and valid ordinance. 
All that the Hinshaw mse decided was that "the Oourt would not 
undertake t o  decide hhe vdidirty of ordinances and orders of rthe City 
of Burlington in an ,action to whioh the City wais not a party." 

In  Ornoff  v. Durham, supra, the plaintiff institukd an action against 
the City of Durham and i~ts tax colleotor to  obtdn rel'ief by mandamus 
wherein +he plaintiff sought a decree directing hhe defendants to issue 
to him a license to conduot hirs junk business. His license had been 
wi6hheld under la city zoning ordinance which prohibited the opera- 
tion of (a junk yard in c e h i n  lare- of the cilty. This h u h  said: "If 
trhe junk ~businew of plaintiff existed a t  the place alleged at  the time 
of the passage of ithe ordinance, it may, according to tohe phin pmvi- 
sion of the ordinance, oonitinue; if, on the ather hand, i~t did not so 
exist a t  t3he time of its passage it may be prohi~bited." 

Wc do not w n ~ t r u e  either of the above cases ia have adjudicakeil 
the question involved on this appeal. 

The State raises this inquiry: If a municipality may regulate junk 
'yards in trhe exercise of its police power, how can it be said that an 
a d  of the General Assembly initended (to acoonplish the same pur- 
p e  is unconstitutional? Tihe answer to this inquiry is lthat neither 
the General Assembly nor la municipality may exercise the police 
power unless its exewise relates to the public health, safety, morals, 
or general welfare. S. 1 , .  Harris, 216 N.C. 746. 6 S.E. 2d 85.1, 128 
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A.L.R. 658; S. v. Locke~ ,  198 N.G. 551, 152 S.E. 693; S. v. Whitlock, 
149 N.C. 542, 63 S.E. 123, 129 Am. St. Rep. 670; Meyer v. Nebraska, 
262 U.S. 390, 67 L. Ed. 1042, 29 A.L.R. 1446; Liggett Co. v. Baldnge, 
378 U.S. 105, 73 L. Ed. 204; 11 Am. ,Jur., Constitut.iona1 Law. scdion 
303, page 1075, et wq. 

In  the last cited case, the Supreme Court of the United States, 
speaking ithrough Justice Southerland, said: "The police power may 
be exerted in the form of date legklakion where &herwise the effect 
may be to invade righh guaranteed by the F'uurteenth Amendment 
only when such legislation beam a real and substantial relation to 
the public health. ~ : i f r tv ,  mo~als, or some other phme of khe general 
welfare." 

The case of Comnlonwealth v. Christopher, 184 Pa. Super. 205, 
132 A 2d 714, stakes: "The business of operating a junk yard is a 
legitimate enterprise which, while offending the aesthetic tmke, does 
not constitute a dangerous business or one known ho be inherently 
injurious or h~tlmful t o  t<he public. By itself, it does not adversely 
affect the public peacc 01% elafety, nor can i t  be designated as a fire or 
health hazard." 

In the absence of a zoning law or restriction imposed by deed, a 
purchai~er of real est& has the right t o  use it for any lawful pupose 
so long as he does not create a nuisance affeclting heal~th, safoty, or 
morals. Menger v. Pass, 367 Pa. 432, 80 A 2d 702, 24 A.L.R. 2d 562. 
We have found no authority 60 support ithe view ithat a junk pard is 
a nuisance per se. Vermonf Salvage Corp. v. T~illage of St. Johnsbury, 
113 Vt. 341, 34 A 2d 188. 

In  City of New Orleans v. Southern Auto Wreckers, 193 La. 895, 
192 So. 523, the defendant was convicted of tlhe violation of a city 
ordinance which required,, among &her things, that all junk yards 
should be enclosed with a substantial feather-edged bloard fence, not 
less Wan seven feet high. The admitted pwpose of the ordinance 
was to keep the sidewalk@ and streets free fiwm obstructions thait 
might make t,hem un~afe.  Defendmt'is junk yard wm enclosed with 
a mesh wire fence, some seven feet high, and it was oonceded that 
suoh fenoe accomplished k.he purpose of the ordinance. The provision 
In the ordinance reqniring s fence was not attacked, buit khe part re- 
quiring it to  be a feartiher-edged board fence was attacked as baing un- 
cwnstitutional, and the Count so held. The Court, said: "Dealing in 
junk is a legitimate and ihannless business. Junk yards are not necee- 
sarily nuisances. They do not affect fhe public hsalkh, nor do they 
offend against public morab. Individuals have the oonstiitutional righk 
to me their private propentp for junk yards as  long as such use does 
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not offend public morals or jeopardize the health and safety of the 
public. In  speaking of the right of individueb ~b use rtheir private prop- 
erty as hhey see fit, as bong as their use of It is not offexmive or dan- 
gerous, it is stated in American Jurisprudence, Volume 11, sec. 279, 
p. 1037: 'Nevertheless, f i e  owner has the right ,to ereat such &mctures: 
or use rthe property for such legitimate pupme as he may see fit, 
utilizing suuh portions of it las he plemes, as long as in so Ging he 
in no mainner i n j u r i d y  affeccts tihe public hwlhh, safety, morals, and 
general welfare. Any law abridging rights to a use of property, whioh 
use does not infringe Nhe nighh of others,  or limiting $he use of property 
beyond what is n e w a r y  rto provide for ithe welfare and general se- 
curirty of hhe public is lucrt a valid exercise of the police power.' " The 
deckion in itihis case is in m o d  with hhe m c l u i o n  mached in Vas- 
sallo v.  Bd. of Com'rs. of City of Orange, 125 N.J.L. 419, 15 A 2d 603, 
and Town of Vestal v. Bennett, 199 Misc. 41, 104 N.Y. Supp. 26 830. 
See a h  Anno:--45 A.L.R. 2d, Regulation of Junk Dealem, page 
1425, et seq. 

In the case of Town of Vestal v. Bennett, supra, Ithe Court, in con- 
sidering ;the identical quwbion before w, said: "It is difficult ;to imagine 
nrhBait danger a t , o  public healtih, morals or safety e x i h  in connection with 
Dhe operation of a junk yad  on an  unenclosed lot tihart oould be re- 
moved or prevented by Ohe erection of a d i d  board fence six feet 
high. Centainly +here is nothing immo~ail about a junk yard. Nei+her 
does it constitute any menlaw ito public healtih or if, by reason of un- 
s&taary oonditiona (king permitted, ilt should bemme a menace, put- 
ting a bomd fence around it would not {be a reasowble wlution of 
the p~oblem. No danger .to publ~ic safety is apparent except perhaps 
that martenials from the yard might find their way *he highway 
if piled ltoo close, but Ito prevent, +his a solid board fence would not 
be required as wm pointed out in ithe owe of hhe City of New Orleans 
t i .  Southern Auto Wreckers, 193 b. 895, 192 So. 523." 

The statute involved in this tappeal is rather unusual. The p~wmble 
to the original act, Ohapter 457, Public Lam of 1935, makes no 
reference 40 junk yardls, but only 60 rthe dumping of !trash, refuse, or 
garbage, adjacent to lthe highway, thereby destroying the scenic 
beauty of suoh highway and injuriously (affecting the health and 
comfart of thase using rLhe same. Funthermwe, its provisions apply 
only .to junk yards located on hard-surfaced highways. If therc were 
:my substantial reh.tionship botwm %hc rcquiroments of the at~1tut.e 
and .the publilc healtih, sttfety, morals, or any other phase of the gen- 
eral welfare, other 6han aesthetic, persons itraveling on any public 
highway which has: not been lmrd-surfaced, would be enhitled to the 
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same consideration and protection which the ant purpovts to give per- 
sons traveling on hard-surfaoed highways. 

I n  our opinion, 94hc statute, as it relates t o  junk y a r h ,  was enacted 
wlely for aest~l~etic rcasons-tbt is, to make our hard-surfaced high- 
ways, particularly those which oarry heavy in~torstahe traffic, more 
attraictive. We think the provisions of thc statute support this view. 
It states that  i t  shall not apply "to junk yards which are lthe property 
of bona fide junk dealers, and which aile piwperly wreened or fenced 
from the view of persons on the highwa.ys." 

Tlicre is no contentiion by the Stake thlat these defendank are net 
bona fide junk dcdms. Therefore, the sole charge against them is 
their failure to  build a fence of such characlter between their junk 
yard and the highway as may be necessary to conceal tahe junk yard 
fi-on1 the view of pesmm on the highway. 

If any conditions pi-esently exist or havc existed on the premises of 
tilie defendants during the peiliod set out in the bills of indicltnlent 
that would waxrant the exercise of the police power by the State in 
order t o  con-ert trhein, it must be wnceded that  building a fence as 
required by the stntufe would not correct such conditions. I n  the ex- 
ercise of the police power by the State or by a municipal corporation. 
the t.hing required t o  be done must have a real and eubstantial rela- 
tion rto the object to he aktained,, otherwise it is an invalid exercise 
of Ithe police power. 

We are in sympathy with every legitimate effont ta make our high- 
ways abtractive and $0 keep them clean; even so, are know of no 
auhhority that  ve& our courts wifth the power to  uphold a statute 
or regulation bawd purely on aestihetic grounds without any real or 
substanltial relation tlo tlhe public health, safety lor morals, or the gen- 
eral welfarc. Turner 2). N e u !  Bern, 187 N.G. 541. 122 S.E. 461 ; 25 Am. 
Jur., Highways, section 616, page 902. 

"It is within the power of bhe Legidaturc to determine that  the 
community should be beautiful as well as  healthy, spacious as wel! 
as  cle;m, well-balanced as  well as carefuly patrolled. Nevertheless, 
it is held that  aesthetic conditions alone arc inmfficient to suppont the 
i nma t ion  of t~he police power, although if a regulation finds a reason- 
able justificat.ion in serving a generally recognized ground for the 
exercise of that  power, bhe f a d  that  aesthetic considerations play a 
part in its adoption doe. not affect i t  validity." 16 C.J.S., Constitu- 
tional Law, section 195, page 939, et eeq.; Gionfriddo v. Town of Wind- 
sor, 137 Oonn. 701, 81 A 2d 266; Federal Elec. Co. v. Zoning Bd. of 
.Ippeals of T7illnge of M f .  Prospect. 398 Ill. 142, 75 N.E. 2d 359; Ci ty  
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of Watseka  v. Blatt ,  320 Ill. App. 191, 50 N.E. 2d 589; Merced Dredg- 
ing Co. v. Merced County, (D.C. Cal.), 67 F. Supp. 598. 

I n  our opinion, the  statute is unoonstikutionial m d  we so hold. Con- 
sequently, we &all not discuss the quosltions raised with respeck to its 
invalidity beaause 35 counties have herdofore been exempted from the 
provisions of ,the statute. 

The ruling of the trial court quashing the bills of indictment will be 
upheld. 

Afirlned. 

HORAC% RANSOM, ADMINISTRAWR OF THE ESTATE Ob' IVELSON RANSOM, 
DECEASED V. T H E  FIDELITP AND CASUALTY COMPANS OF NEW 
Y 08K. 

(Filed 8 April, 1959.) 

A provision in a policy bhat it 6hould cover, iu acltlition Lcl Lhe vehicle 
described, a n  automobile temporarily used by insured a6 a substitute 
while the  described vehicle was withdmwn from normal use because 
of breakdown, repair, servicing, loss or desrtruction. is held not to cover 
a vehicle of insured's brother, used by insured on the trip because in- 
sured's vehicle was "low on gas." The word "servicing" imports at 
l a s t  the necessity for  some mechanical adjustment before the car can be 
used in normal ~ervice.  Further, in this case, insured wvs making the 
trip in  company with his brother. 

2. Sam* 
Where insured and hi8 brother lived in tlie house of their lllother u s  

members of one family, the use of the brother's car by the insured on a 
particular trip comes within the clause of a policy of liability insurance 
excluding from i ts  coverage a car other than the one described in the 
policy and driven by insured, if such atlier, car  is furnished by n mem- 
ber of insured's household. I n  such instance, insured's brother is a mem- 
ber of t h e  "household" within the definition of that  word a s  used in the 
policy. 

APPEAL by plaintiff from Frizzelle, J., August Term, 1958 of BERTLE. 
This is a civil action instituted on 19 May 1958 by the plainltiff 

appellant, as surviving adminktmtor, in which he seeks to force col- 
lection agailnd rthe liability insurance carrier of Francis Lee, one of 
the parties against whom the administrators of Nelson Ransom, de- 
ceased, had previously recovered ia judgmenit in the 'sum of $10,000 
as damages for his wrongful death. 
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Plaintiff's intastake died 3 April 1955 as a result of injuries sus- 
tained on the night of 2 April 1955 when he and his bicycle were 
struck by the 1947 Chrysler automobile owned by Rupert Lee and 
lthen being driven by his brother, Franois Lee. 

The judgment against Rupert Lee and Flranois Lee for the wrongful 
death of plain~tiff's intestate was procured at  the August Term 1957 
of the Superior Couxt of Bertie County. Execution was duly issued 
on eaid judgment and returned unsatisfied. 

At the time of the fatal injuries to  plaintiff?^ inkstate on 2 April 
1955, there was in force an Automobile Polioy of Lilaibility Insurance, 
Policy No. VF 3560828, whioh hhe defendant appellee had theretofore 
issued to Francis Lee covering his 1939 Buick a ~ ~ b m b i l e ;  and %he 
limits of that contract for personal injuries and &ahh were u p  to 
$10,000 for any one person m d  up to $20,000 in m y  one aocident. 

Francis Lee land Rupert Lee both owned aubmobiles. There was 
no liability insurance on Rupent I x d s  1947 Ohrpler. 

The evidence is to the effect rthat on the night of 2 April 1955, 
Francis Lee drove his car over to Elb& Williams' plaw. Rupert Lee 
"showed up later on his car." The Leas and "some &her folks" strtrt- 
ed to a "setking-up," in another section of rthe munty. Rupert, Lee 
did not have a driver's license; one James Hawkim, la next door neigh- 
bor of his, usually drove for him. On the night in question, ih a p m  
from the testimony thak the 1939 Buick, owned by Framek Lee, lthe 
insured, was "low on ga~s." Francis Lee testified, "I was driving Rup- 
ert's car that night because I was low in gas in my car and wm going 
with Rupert to the setiting-up." 

The evidence further tends to show tihlait Rupert Lee, age 37, and 
Francis Lee, age 25, at  the time of bhe tnial, had lived with their 
mot,her for many years in a house which she bud4 about 1951 or 1952 
after her husband's deabh; that ;their grandmother and tlhe daughter 
of Rupert Lee also lived in the hoinc. All of the living expenses of 
these persons were paid by Rupert and, Franicis Lee, the grandmother 
being an invalid and the mother a h  being too feeble fo work. Francis 
Lee testified, "We all lived there together as one family." 

At the close of pliaintiff's evidence, .the defendan6 moved for judg- 
ment as of nonsuit. Motion allowed, and the plaintiff appeals, as- 
signing error. 

J ohn  R. Jenkins,  Jr., joy plaintiff, appellant. 
James  & Speight ,  W i l l i a m  C .  Brewer,  Jr., for defendant ,  appellee. 

DENNY, J. The sole question for determination on hhis appeal is 
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whether or not the trial court commi.tted error in sust~aining the de- 
fendant's motion for judgment as of nomuit. 

The plaintiff contends he has lthe righjt to toeoover from the defend.. 
ant, Francis Lee's inwrer, by reason of the provision in the nbove- 
numbered policy of insurance rellating lto temporary substituite aultc- 
mobile coverage, which reads in pertinent pairt as follows: "IV (a) 
* * except where s t l a M  to ~hhe contrary, t<he word 'automobile' mqans: 
(3)  Temporary Substitute Aubmobile--under coverages A, B and C, 
a.n auhmobile not owned by the named inlsured while temporarily 
wed as the subshiitute for the dwcribed iautomobile while withdrawn 
from normal use because of ilts breakdown, repair, servicing, loss, or 
&stmction." 

On the &her liand, the defendanit c~ontends that, under the fa& in 
this case the  insured'^ car had not, been withdrawn from normal usc 
"bccause of its breakdown, repair, servicing, 1084, or destrucrtionl' at 
the It,ime involved, within the meaning of khe policy. 

Likewise, the plaintiff contendis he is entiitled to recover under Sec- 
tion V of the policy which relates to tohe use of &her automolbiles and 
which reads m follows: "Use of Oltiher Automobiles. If the named in- 
sured is an individual who owns the aut onlobile clmified ae 'pleasure 
and business' or husband and wife either or boih of whom own said 
auhnlobile, such insurance as is afforded by t*his policy for bodily in- 
jury liability, for propeI.it8y damage liabiili,ty and for medical pay- 
ments with respect t o  said autombile applies wiith rrepect to any 
other automobile, su~bject to tllc following provi&ons: + * " (b) This 
inlsuring agreemenit does n d  apply (1) iho any autontolsile owned by. 
hired as part of a frcqucnt u ~ e  of hired automobiles by, or furnished 
for regular use to the named insured or n member of his household 
other than n private cl~nuff(~i~r or dmiertic ~ w v a n t  of the narned in- 
wred or b~ouse." 

The defendant furtlier rontcnds that Rupert Lee and Francis Lec 
belong to Itlie same houseihold and that ~tjhhe use of Ruperh Lee's car 
by Francis Lee is espresaly excluded from coverage by ithe above ex- 
clusion clause in the in~ured's policy of insurance. 

No Nortill Carolina decision has been cited or found construing 
either sedion of hhe policy +hat has heen broughrt into question on this 
appeal. 

In  5A Aul. Jur., Autolnobil~ Insuranw, sokian 87, page 85, it is 
said : "The typical 'sub&iitutionl provision provides coverage while the 
aubsltiitutedr vehicle is being temporarily wed, where the described 
aukornobib is withdrawn from normal use bemuse of its breakdown, 
repair, wrvicing, loss, or de4;nmtion. The nmal general rules of con- 
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struciticm apply b such a provision, and i t  hlas been stated that the 
purpase of the provision is not Ito narrowly limit or defeat coverage, 
but to make lthe coverage reawnmbly definite as t~ tohe vehicles the 
insured intends normally to use, while a t  the same time permitting 
operzutions b go on [should the particular vehicles named be temporari- 
ly out of commission, .thus enabling ithe insurer to issue a policy upon 
n rarte fair to  both insured aind insurer, rather than one a t  a prohibi- 
tive premium for blanket coverage of any and all vehicles which the 
imured might own or operate. 

"Specifically, oondruing the p l l r a ~  'witihdrawn from normal uee' as 
requiring the insured vehicle t o  be wiithdrawn from all normal use, 
ih harj been held, Ahat where the insured wns involved in an m i d e n t  
vhile driving la borrowed auton~obile on an extended trip, recovery 
wm prwluded by the failure of ithe injured person 2io establish ;that 
bhe truck dworibed in itihe policy, although in poor mechanical condi- 
tion had been withdnawn from all normal use on hhe day of the aoci- 
den+. Abo, ihe faot that a bormwed Itrailer was more suiteable for a 
contemplated trip khan a, trailer owned by trhe insured and specifically 
covered under the policy could nat be oonsidered a 'breakdown, re- 
pair, servicing, loss, or  destruction,' within the meaning of a 'substi- 
tution' provision." Erickson 21. Genisot, 322 Mioh. 303, 33 N.W. 2d 
803; State Farm Mut. Auto. Ins. Co. v*. Bass, 192 Tenn. 558. 241 S.W. 
2d 568. 

I n  the case of Iowa Mutual I?,su~nnce Co. v. Addy, 132 &lo. 202, 
286 P 2d 622, the reason for the substitution was strikingly similar 
to the case set bar. The insured owned an OM~smobile which was mv- 
eredr with a polioy of liability insurance issued by the defendan6 com- 
pany and which had a substihution provision identical with the one in 
the ease (before us. The insured alrslo had a Chevrolet auhmobile, the 
property of his employer, n-hich he kepi at his h m  for use in his 
work m an iasurantnce adjuster. The insured and his family were pre- 
paring to attend a Th'anksgiring dinner a t  the home of friends, when 
the imured discovered thah his Oldrsmobile automobile was "low on 
gasoline and had heavy snow chains on ithe tires." Becaa- of this, he 
decided to drive the Chevrolet-the company car. While enrou.te to 
their dinner appointment a collision occurred in whioh the plaintiff, 
the insured's wife, was injured. In  hhe trial court hhe c m  w a  allowed 
to go to the jury and the plainitiff recovered, on the ~ e o q  that  in- 
sured's automobile was "wit#hdrawn from narmal use because of * * * 
eewicing * . " On appeal this was revemed. The &urt said: "The 
trial count determined thak the hear in which plaintiff wais injured, 
:md being used by her husband at the time of t h e  accident was B 
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temporary substitute vehicle within the provision8 of paragraph IV  
of the ,polioy. This provbion of the policy m~akas i t  clear that  a tempo- 
rary substitute auhomobile is one ueed by the insured temporarily 
when the automobile which is insured under the policy is withdrawn 
from ib customary use because of its breakdown, repair, servicing, 
loas or destruction. No such situation could be made b apply here, 
because the only reason the Oldmobile sedan aovered by the policy 
was not used was because it wlm 'low on gasoline' m d  had heavy mow 
chains on the tires. This was not la breakdown, i t  was not destroyed, 
i t  wm not being serviced at the time, neiithm was i t  baing repaired, 
and the trial cowt's apparent ccmiception of the siitusttion, rthtak beclause 
it was low on gasoline and had snow chains on the hires, that  i t  fell 
wihhin the servioing exception ie 'too ~tstaained for acceptance " + *. A 
reasonable and logical inkrprehation of the word 'servicing' would 
seem to present a condition where the automobile oovered, by the 
\policy was in some manner actually disabled." 

It wouId seem Ithere oould ibe circumsrtances under which one might, 
be justified in ~ubstituting another car, if the one insured was so de- 
feehive mecllanically that the owner was afraid to  drive i t  on an ex- 
tended strip. Allstate Insurance Co. v. Roberts, 156 Cal. App. 755, 320 
P 2d 90. However, all the a.uthoritie hold that  i t  must be proven that 
the defeotive car was withdrawn from normal use a t  the hime and dur- 
ing the period ;the subs t i t~~te  car was wed. Pettnsylvania T. & F. Mut. 
Cas. Ins. Co. v. Robertson (U.S.C.A. 4th Cir.), 259 F 2d 389; State 
Farm Mut. Auto. Ins. Co. v. Bass, supra; Iowa Mut. Ins. Co. v .  Addy,  
supra; Erickson v. Genisot, supra. The Ruick automobile covered by 
the defendant's policy of insurance had not had a breakdown, mas 
not in need of repair, nor was i t  (being wrviced at, the time Francis Tlee 
was driving the 1947 Chryrsler car. 

I n  our opinion, .the provisions upon whicih the appellanrt relies did 
not authorize the substihution of anot.her car in lieu of the insured 
car merely bwause the insured car was "low on gas." The wrvicing, 
in our opinion, ~llitempla~tes at least some mechanical adjus6ment be- 
fore ;the oar can be used in nlormal service. Moreover, in light of the 
W i m o n y  of Francis Lee, i t  would seem that  there is considerable 
doubt about there being a substitution of t~he Chrysler car owned by 
Rupert Lee. Francis Lee testified he waa driving Ruperh's car and was 
going wiitih Ruper;t to the "setting-up." Unquestionably, we think if 
he had not been driving the car he would have been one of Rupert's 
guest passengers rather than in possession (of the ciar as a substitute 
for ;the Buick. 

On the other hand, thc exclusion clause herpinabove set ollt 11~s 
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b a n  cons%rued many times. It has been well-nigh universally con- 
strued to exclude an automobile furnished by another member of the 
household, furnished for regular use, as  well as any hired or leased 
automobile. Aler v. Travelers Indemnity Co., 92 F Sum. 620; Rathbun 
v. Aetna Cusualty & Surety Co., 144 Conn. 165; 128 A 2d 327; Letejj 
v. Maryland Casualty Co. (La. App.), 91 So. 26 123; 5A Am. Jur., 
L4utoinobile Insurance, section 88, page 86; Anno: 173 A.L.R. 902, et 
seq. 

The ease of Travelers Indemnity Co. v. Pray (U.S.C.A. 6th Cir.), 
204 F 2d 821, cordrues trhe identical exclu&on c l a w  now before us 
as not excluding a oar furnished by a member of cthe household unless 
ih was furnished for regular use and not for occasional use. This dc- 
cision was by la divided 00~1% and  ha^ been eritiicized in hhe caee of 
Leteff v. Maryland Casualty Co., supra. 

The Leteff case gives an exhaustive review of cases in whioh &he 
involved clause has ,hen constnued. I n  that, case tihe Court said: "Bear- 
ing in mind the es&blishd rules of inbzqmhtion md the reason for 
suah exclusion clauses Ias shown in rtihe cited jurkprudmw, we believc 
that khe interpretation placed upon the exclusion clause by the ma- 
jority in the Pray case not only stands alone but is in e m .  The great 
weighlt of autrhority is contra." 

There can be no doubt a b u t  R w n t  Lee and Fnsncie Lee being 
mernbm of the same hlousehold undw the definition5 given by the 
various authorities. State Farm Mut. Auto Ins. Co. v. James (C.C.A. 
4t1h Cir.), 80 F 2d 802; Farm Bureau Mut. Automobile Ins. Co. V .  

Violano (C.C.A. 2d Cir.), 123 F 2d 692. For many definitions of the 
word "howholdr" see Words and Phrwes, Volume 19, p* 700, et seq. 

In  our opinion, the ruling of the trial coud on &he defendmt'a mo- 
tion for judgment as  of nonsuit was me&, md we m hold. 

Affirmed. 

MA.RGARET H. INGRAM, PLAINTIEF V. CORA T. LIBES, EXECUTR~X OF 

FFLED A. LIsas, DEFENDANT. 

(Filed 8 April, 1950.) 

1 .  Municipal Corporations 8 14a- 
9 colutrackor for the demolition of a buildring, who consltructs a cor- 

wed boardwalk adjacent to the sidewalk to provide temporary walkway 
for pedestrians during the pmgrew af the work, is under suWntially 
the same legal duty to pk&ians as the city would be in the construc- 
tion of tlw temporary boarrlwnlk and it8 ramps at ei the~ end. 



IN THE SUPREME COURT. 

Neither a munioipality nor a e c n a w b r ,  conatruoting a temporary 
boardwalk adjacent to the sidewalk for use of pedestrians during the 
demolition of a building, is a n  insurer of the safety of the boardwalk and 
its ramps, but  is undm leg& duty !to exercise ordinary care in the (3011- 

structiim md maintenance of the boardwalk and ramps, and to ttlkt~ 
reasonable precaubions to prevent iajuriee to pedestrians nninp t11c11i i n  
:i proper manner and with due care. 

3. Negligence § 1- 
Reasomble Lwrr is that degree of care whioh a reawnably yrudellt 

man would exercise under the attendant facts and cirrumstxincw to pw- 
vent injury to others. 

4. Municipal Corporation8 8 14a- 
A oontraotor for the demolition of a bulkling, who construck n cwvrretl 

boardwalk with ramp6 at either end f a r  the temporary use of pedeutrians 
during the time the ~ i d e w a l k  is blocked irueideaut to bhe m k ,  is not 
uwgligent in failing to b u m  a m e r  over the ramps to protect the  ramps 
from slww and ice, nor doe8 the combruetion of one of the ramps with 
a six inch fall  in &out two and one h l f  feet render such ramp c;o 
a s  tin constitute negkigence or to req~uire the c o ~ t r u c t i o n  of a handmil. 

6. LSaml~- Evidence hdd insufncient to be submitted to jury on inciur of 
negligence in causing fal l  of pedestrian on snow-covered ramp of 
temporary boardwalk. 

A contractor, demoliehirg a buWng and ccnlc.rtrncting a btwtrdwalk 
with ramw a t  eithm end for the use of pedestrians during the time t h t b  

sidewalk 11s blocked incident to the work, is mwt under duty (to make thc 
bmrdwalk and  ramps no more dangeroru *ban tthe esidmalk would hare 
been, hut is required only to use ordinar.\- care in t h e  c%nstructiov niul 
maisntenance af the boardwalk and ramp@, and where the evide11c.e dis- 
closes tluit the ramp in question was mt so steep a s  to make i t  daigt.rons, 
that  i t  was covered wi'th a rubber mat.. and bhat several hours after a 
light mowfall a pedecstrian slim and fell on the mmg, although she 
m w  that it was covered with a b u t  a n  inch of s m 7  ~v~hich had imzeu 
over md was icy, nonsuijt is proper, since the evidence ddsclwes that  
her  injuries were cau& solely by the new h l l e n  snow and ice, there 
being no evidence of negligeme in the cwwtriletion (11. niainte11n11c.c~ of 
'the boardwalk or  ramps. 

APPEAL by plaintiff from Sharp, S.J., J m u a l y  Ter~ i i  1959 of FOH- 
SYTH. 

Civil , a h o n  to recover dam'agos for personal injuries allegedly oaus- 
ed by the actionable negligence of defendanrt'~ testahor. Defmdmt, 
executrix, denies negligeace, wd p l e d  as a defense ;that if her testa- 
bor were negligent, then plaintiff wyias guilty of wtriburtory negligence. 

From a judgment of involuntary nomilt entered at the close of 
pllaintiff's evidence, plaintiff 'appeals. 
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Deul, Hutchins and Minor By:  Roy  L. Deal and Ed Pullen for 
plaintiff, appellant. 

Womble,  Carlyle, Sand~~idge & Rice By: Charles F. Vance, Jr., for 
defendant, appellee. 

PARKER, J .  Prior to 20 December 1955 Fred A. Libas, defendant's 
testahurl entered into a contra& to demolish a brick building situjak 
at Ithe southeast corner of Third and Liberty Streets in the City of 
Winldon-Salem. Before beginning the dernolitcim L i l k  constnvded a 
covered boardwalk 40 or 42 feet long adjtacmt (to the sidewalk by thc 
building to provide a temporary walkway for pedmtrians, while the 
demolition was being carried out. During Decemsber 1955 lthe side- 
walks adjacent to tlic buildling were c l o d ,  and the public used the 
b a d w a l k .  The floor of ithe boardwalk was elmatedl a b u t  four inches 
above $he surface of the street. At eaoh end of the boardwalk mas n 
wood ramp leading from  he boardwalk to the street. The ramp at, 
the western end of the boardwalk waa about itwo mcl one-hlalf feet 
wide, and about ;two to ltwo and one-half feet long. It was long enough 
for plaintiff to take several steps on it,. This ramp began a.t the m d  
of the floor of trhe boardwalk, and had about a six-inch fall, due t o  an 
incline in the skreet lwel. A rubber mat w'm nailed drown flat over 
the anrtire emface of hhis ramp. This ramp had no roof or covering 
over it. It hlad no hlandrail. 

On 20 December 1955 therv was a lighit snow in TViriaton-Salem 
froin 6:50 a. nl. to 9:15 a. m. By 9:00 a. m. bhere m one inah of 
snow on the ground. &r&s were slippery from alroult 7 : 15 a. m, until 
about 10:00 a. ni. The snow began to melt between 9:30 a,  m. and 10:30 
a. m., and continued to melt, with only a trace on lthe ground a t  1:15 
p. 111. Undrei-foot conditions in sh~ady spots were icy mt i l  aboat 1 :O 
p. in. The temperature u w  hclow freezing th& morning until after 
10:30 a. m. 

On 'this morning plaintiff and her husband drove khmugh the mow 
from their home in hhe country 2io Winston-Salem on businass. They 
parked tlwir rar, and plainrtiff wmt  .to the First Federal Building and 
Loan Awociation. Aftcr completing her business there, she walked 
w&wardly along the sidewi.lk to t.he ea& end of rthe boardwalk con- 
dructed by Libes. Plaintiff wa*s wearing shoes with medium height, 
broad heols and plastic overslloes wihh corrugated soles. There was 
no mow on the covered hardwalk. Plaintiff walktd up the ramp & 
tihe eastern end of the bairdwdk, and walked along the hardwalk 
Ito lthe ramp at the west end of lthe boardwalk. As she approached the 
west ramp, she saw that the whole ramp was coraplertely covered 
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with mow, which had frozen over and was icy. The crust of snow and 
ice there was <at least an inch thick. Plaintiff testified on direct ex- 
arninartion~ 'When I reached ,the western end of the walkway and 
stanted down Ithe ramp, I was walking down very carefully, beoauee 
I wuld sec ,that it was slick, and I was taking very shont B ~ S ,  but 
my feet j u ~ t  went out from under me, M h  fwt at khe e r n e  time, and 
I sat down very hard and also Banded on my left ellbow." On cross- 
examinartion she testified: "I had no ti.ouble seeing rthe ice m d  snow 
on athe rmnp Ithore; I saw it very clearly before I started down. . . . 
As ftw as that ramp not being sliok without enour and ice on irt, a 
plank would not 'be slick if it is nathing on ilt ito mfake i t  slick. I do 
nat h o w  whether or nat ;the ramp had, 'a rubber mart miled over the 
top of it; irt WW covered with snow when I we& down. . . . The ramp 
waa covered with snow wnd ice, and I do nat know whether hhere were 
any holes in it s r  not. I have W e d  that I do not know whether 
or not I had seen ,the  amp and the walkway before this; I did see it 
after thk, 'and there were no holes or ridges in the ramp Ithat I re- 
member. The ice or snow wm whait I slipped on." Plainkiff suffered 
injuries in her fall. 

Fred A. Libes cowt rudd  a coverecl boaid~walk with a ramp at 
each end *adjacent to  a pulblic sidewalk in Winston-Salem to provide 
a temporary walikway for pedeetrims, while he wae demolishing un- 
der m t r a c t  a brick building adjacent to the sidewalk, m d  while the 
sidewalk was closed. Therefore, he was under suiMmrtially the same 
@a1 dulty h (pedestrians as the Cilty of Winston-Salem would be, if 
i t  had heen in d~irect oharge of khe dmoli~tion of the building for some 
pu~pose of it6 own. Cook v. Winston-Salem, 241 N.C. 422, 85 S.E. 2d 
696; Broadau;ay v. King-Hunter, Znc., 236 N.C. 673, 73 S.E. 2d 861; 
Presley v. AUen & Co., 234 N.C. 181, 66 S.E. 2d 789; Kinsey v. Kin- 
ston, 145 N.C. 106, 58 S.E. 912. St* a l ~ o  MeQuillin, Mun. Corp., 3rd 
Ed., Vol. 19, Sec. 54.42. 

Fred A. Libes was mithcr a b~antntor nor an imurer of the bafety 
of pedestxians wing the boardwalk and ramps. Neither did he war- 
rarnrt that pedicstriam wing the )boardwalk and ramps will be abso- 
lultely safe art all bimcs. Presley v. AUen &. Co., supra; Watkins v. 
Raleigh, 214 N.C. 644, 200 S.E. 424; Houston v. Monroe, 213 N.C. 
788, 197 S.E. 571; White v. New Bern, 146 N.C. 447, 69 S.E. 992; 
Fitzgerald v. Concord, 140 N.C. 110, 52 S.E. 309; 25 Am. Jur., High- 
way@, Sec. 373. 

However, Fred A. Libes was under a legal duty to exercise ordinary 
w e  in the cunsttlvotion d maintenance of rthe  hadw walk and ramps, 
and ito take reasonable precautiom b prevent injuries to pedestriw 
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using them in a proper inanner and with due care. Reasonable care 
is the degree of care demanded by the fack and oircumetances of 
rthe particular case. L t  is ithe ord~inaly case which a reasonably prudent 
man would use, considering all the circumstances of the ca.se, in the 
diiwharge of a duty owing to another. Welling v. Charlotte, 241 N.C. 
312,85 S.E. 2d 379; Broadaway v. King-Hunter, Inc., supra; Presley v .  
Allen & Co., supra; Watkins v. Raleigh, supra; Houston v. Monroe, 
supra; White v. New Bern. supra; Fitzgerald v. Concord, supra; 25 
Am. Jur., Highwayq Sec. 543; 63 C.J.S., Municipal Corporations, 
Sec. 802. 

Pbintiff contends th~art the defendant wa~s negligerut in not build- 
ing a mof or wvering over the ramps Ito prated &hem from snow 
land ice, in providing no handrail for hhe western ramp, and in con- 
sbmcting rthe ramp a t  the weetern end of hhe boardwalk with a ~ t e e p  
Ml of six ininclhes f m  the end, of bhe boardwalk to hhe .street, so that 
tihe mow $and ice m the wastern namp made i t  more dangerous for 
pedastrians ithian the sidewalk would have been if the hardwalk had 
n d  been built, and the sidewalk closed. 

One engaged in work on or demolishing buildings abutting on a 
sidewalk or street must use ordinary care to prevenh injury therefrom 
60 to~tavelers on pc$n of liabilihy for the resulting damage. Johnson v. 
Huntington, 80 W. Va. 178, 92 S.E. 344, 11 A.L.R. 1337. "The person 
doing sucli work is sometimes requiredi by stduke or ordinance .to 
mlaintain a covered pmageway in front of the (building, or to take 
other specified precautions, for the protection of travelers on the 
adjacent street or  walk, and non-compliance itherewith renders such 
(person liable for injurim whiclh occurred by reason d .such failure, or 
which would not have oocurred had !such duity been performed. Such 
a provision is inherded to prorteot pensom on ithe walk from substances 
Falling from the building while work is tin progress there, whether such 
subshances fall directly from hhe face of hhe building or are hurled 
5rom inside it, at least during la11 hours while work on rthe building is 
in progress." 25 Am. Jur., Highways, p. 828. Plaintiff has not alleged 
+he violartion of any &tute or  ordinance requiiing hhah the ramp be 
covered to protect it from m w  and ice, neither has she cited in her 
brief any o m  holding that hhe n a p  mu& be mvered to pmteclt it 
from snow land ice, nor have we found one. In our opinion, defendant 
waa not negligenit in not building a cover over the ramp to protect i t  
from mow and ice. 

This is said in 63 C.J.S., Munici;pal Gorpors~tiom, See. 809: "The 
mere exiate,nce of a descent, slope, or step in the sidewalk does not 
render it (a municipal corporation) lilable for accidents to persons jn 
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atepping fiwn one elevation to  another, whore the inequality or in- 
olinwtion is euch %hat injury ~bheref~om could not reasonably be anti- 
oipated." T o  6he same effwt see Wntkins v. Raleigh, supra; Murchison 
v. Apartments, 245 N.C. 72, 95 S.E. 2d 133. Sidewalks and streets 
have slopes and inclines. There is cvidence thah the western ramp's 
entire wrface had nailed on i t  fa iwblrcr mat, which was oovered with 
snow and ice when plaintiff fell. The cmstruckion and the maintenance 
of the ramp at !the western end of thc boardwalk was not so deep 
or abrupt, nor so excessive or dsngei~ous, a9 to constitute negligence, 
or require a handrail. 

This is plaintiff's h t i m o n y  as to what A c  saw when she reached 
the ramp at the western end of rthe boardwalk: "I had no trouble 
seeing the ice and snow on the ramp itillere; I saw i~t  very clearly be- 
tore I started down. . . . The ice or snow was whlat I slipped on." The 
ramp was nat  unsafe or dangerous in its original condition. It, was 
m d e  unsafe solely by the ice land snow. 

I n  Wesley v. City of Detroit, I17 Mch.  658, 76 N.W. 104, the 
CouA said: "All inclined sidewalks become dangerous for pedestrians 
when covered wit~h ice. All the law requires is fhat the municipality 
shall keep lthem otherwise in a reasonably safe condition." 

This Court said in Rrowder v .  Winston-Salem, 231 N.C. 400, 57 
S.E. 2d 318: "The mere slipperiness of n sidewalk occasiond by 
-00th or level ice or mow, fomed by natwe, is not sufficient to 
charge the municipality with liability for an injury resulting there- 
from where the walk itself is properly ronstructed and rthere is no 
such accumul~ation of ice and snow as to constitute an obstruction." 

"The mere faot that an acaoident rwulh from the elippery condition 
of the walk, concurring with an ordinary r l q ~  therein, does not render 
the municipality liable for any resulting injuries." Annotation 41 
A.L.R. 2d p. 745. 

Townsend v. City of Butte, 41 hlont. 410, 109 Paic. 965, relied on 
by pldn%iff, is disrtinguishaible. In  thah case the ciity was held liable 
for injuries caused by ih failure to wrnove from a sidewalk e n w  and 
ice whioh had accun~ulated a7nd formed a smooth, slippery and slant- 
ing mrface over whioh it was dangerous for pedestrians (to travel, 
m d  whioh oondribion the city perinitrted ito lrmain for an unreaisonlable 
time, t o  wit, many days before plaintify's injury, after the  city hnd 
d u a l  knowledge of mch condidion. 

The evidence s h m  no defect in the cmstrucrtion and maintenance 
of the matern ramp. It M tm ordinary slope. Whether the snow and 
ice on fbhe western n m p  made it more dangernu for ped&ans than 
the sidewalk would have been, if the b rdwla lk  and ramps had not 
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been builh and the sidewalk clo;sd, is not the k t  of defmdanit's liabili- 
ty. The test is whether the defendant exercised ordinary care in the 
construdion and maintenance of the western ramp and took reasonable 
preoautions h prevenk injuries to p e r m  using it. 

In Nolan u. King, 97 N.Y. 565, rthe defendant,, wilt11 due authority 
from the municipal authorihies, removeclr the sidewalk of a city street, 
and exoavaked for the purpose of conekmting a vault. He built a 
bridge o m  the exoavation, which in order to allow the work of con- 
struchion to proceed wais nccecqsarjly m i d  above the level of the 
street. The Court held that the defendant was not required to  make 
the same as perfectly safe and convenient as was the sidewalk re- 
moved. His duty was to build i t  with care (and prudence, mch will 
remnably  protect person8 passing. The Courh further held thah i t  
was exror for the trial count to charge the jury ithat tt was defendant'c; 
d h y  "b have )the bridge oonstructsd in suoh mainner ithat the plaintiff 
would not be mbjeclted ;to any more pensonal ri8k than if the side- 
walk had been (there i n d  of lthe bridge." 

Plaintiff's injurias were o a d  solely by the new fallen snow and 
ice on the western ramp, whic4h mlade i,t slippery. The judgment of in- 
voluntary nonsuit is 

Affirmed. 

SOUTHERN BOX AND LUMBEIR COMPANY Y. 

HOME CHAIR OCBMPANY, INC. 

1. Pleadings $ 24- 
I n  a tnial by the court uuder agreement af the parties, as well as iu 

a tr ia l  by a jury, it is required U t  there be both allegata and probatn, 
and the two must correspond. 

2. Sales $ 27- Findings of fact by court held to relate to issues of er- 
prem and implied warranties raised by pleadings. 

,In this aotion to recover the cmtraot price %r plywood sold and de- 
Livered, defendant set  up breach of ewress  warranty and breach of 
implied wamanty in ithat the plywood was totally wmthless to defendant 
in making &air seats fo r  which it was purchased. T$e parties waived 
jury trial and agreed that  'he court find the fa&. The court found 
trtcts t o  the effect that  there was no express warranty, bhat plaintiff had 
no notice of the particular k i d  of swta mnufaotured by M e n d a n t  or 
of defendant's particular method of manufacture, that  the p l y w d  sold 
was not suitable for the memufacture of seats of the type and method 
employed by defendant, thnt  defenfiant'~ method of m~nufrtcture wa,u in  
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general u6e but that other metliwls were also in general use, i m l  that 
defendant had failed to show by rhe greatw weight of the evidence that 
the pl~wood was not reasonably suitable for the aanuf'aoture of c h i r  
seats generally by other methodis in geneml use. H d d :  nhe findings r e  
late to bhe express and implied wamantiau raised by the pleadings, and 
defendant's conteations that the findings were predicruted on issues not 
arising on the pladings and with reslmt to which it hati no oppcrrtiinity 
b make preprl ration, are linkenable. 

8. Sam- 
The bunlen is  upon the buyer to p w e  by bhe greater weight of the 

evidence the warranties of the seller relied on. the bmnch thereof by 
tbe seller, and the resul~ting damage. 

4. Appeal and Error 9 49- 
Findings of fact by Vhe trial court are s lu l~nhsd by c~~wpetelit 

ev'idence are comlusive on appa l ,  and 'nrlien ,the flndinge s~xppnat +he 
aonclusiow of law, Che judgmenk theraw will not be disturb&. 

When the eeller has knmvledge of khe use for whioh the buyer yur. 
chases the gwds, and the buyer relies on ale #kill and experience of 
)the seller Por the suitability of ithe goods for ~ u c h  puqxse, sere is an 
implied warranty &at the goods axe rewonably fit for such puqme, but 
there is no implied warranty tlhat the goods mld are fit for e particu- 
lar purpose if the seller is not informed or hns m c.uprss or 
inuplied knowledge of such purpose. 

Collclusions ,that the law implies a wurrmty that the goods are reason. 
ably suitable for the purpose for which sold. but bhat there is n~ im- 
plied warranty of fitness for a particular p q e  if the seller I I ~ R  no 
express or implied notice thereof, aye not inconsistent. 

APPEAL by defendant flu>nl Bone, J., September Term 1958 of NEW 
HANOVER. 

Civil action Q recover for plywood sold to defendant for we in 
the manuflaoture of tohair iwak~. Defendanlt alleged in ilts answer a 
oounrter-claim for damages far brewh of warranty. 

The mes, punwant to G.S. 1-184--1-185, waived trial by jury, 
and agreed rtbt the Judge might find the facbq, make conclu~iom of 
law, a*nd render judgment thereon. 

FINDINGS OF FACT. 

"1. That in April and May, 1956, plainitiff mld and delivered b 
defendant a lot of plywood )at hhe agreed price of $82.50 per 
thousand, which amounted to $2,555.56 after allowing due credit 
for freight paid by defendant. 
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"2. mat said plywood w w  sold 60 defendant by plaintiff for use 
in lthe manufacrture of chair seat,s. 

"3. That  in ltlic sale of said plywood no cxprm warranty was 
made by plaintiff to  defendant. 

"4. That  plaintiff had no notice or knowledge of the pni-ticular 
kind of ohair seaks ndrioli defendant desired to  manufacture from 
said plywood snd had no notice or knowledge ~ J S  t o  the particular 
method used by defendan~t in the manufnoturc of iits chair seats 
and the fixing of them t o  chaire. 

"5. That  there are lother types of oliair seats made from plywood 
besides those made by dafendank. 

"6. That  the defeindlant bas s h m  by t!he greater weight of the 
evidence lthiut a considerable quantity of said plywood wm not 
suitable for use in rnaking defendant's particular kind of chair 
seak by means of defend~anh's particullar meBhod of m'anufaoture. 

"7. Thad, although the method of manufacture used by defendant 
hais beem in general use by many companies for ten or twelve 
years, there are lobher mathod~s in general use. 

"8. Thah defendant has failed ho ,show by the greater weighk of 
{the evidence that the said plywood was not reasonably suitable 
for (the manufmture of chsair seak  generally by other methods in 
general use besides those used by defendant." 

CONCLUSIONS OF LAW. 

"1. That where ,z seller makes no express warranty as to the 
quality of the bhing sold, !the law implies a warrmty ith~ak i t  is 
r e w ~ a b l y  )suitable for tihe punpose for which i t  wm d d .  

"2. Thah hhe burden of proof is m the buyer ito show by the great- 
er weight of the evidence that the lthing wid  w m  not reasonably 
mitable for ithe purpose for whioh it, wias sold. 

"3. lTThere plytwcrd Is sold, for use in making chair s& and *the 

seller has no notice or knowledge of the particular type of chair 
sea& which the buyer makes, or of trhe particular method of 
manufacltwe emplioyed by such buyer in making chair seats, the 
buyer does not make out a cwe for breaoh of implied warranty 
merely by showing ;tihat a aonsiderable quantity of such plywood 
was nat reatsonably suibable for we in making ib parbicular type 
of chair seat by its panticular method." 



74 IN THE SUPREME COURT. [250 

Wlhereupon, (the Judgc rendered judgment that plaintiff recover of 
defendant $2,555.56, with inkreat, and thah defendant r m v e r  not11- 
ing fmm plaintiff upon its counter-claim, allegedI in its answer. 

From hhe judgment defendant appeals. 

Stevens, Burgwin & McGhee for plaintiff, appellee. 
McElwee & Ferree for defendant, uppellant. 

PARKER, J. Defendant w i g m  w: error finding8 of fmt  Numbers 
4, 5, 7 and 8. Defend& coIlitends, among other m~tentions, that an 
examination of findings of fact Nu~nbers 3, 5 and 8 shows "th& these 
fiading of fact sre predicated on ksues which do not arise on the 
pleadings .and w i t h  respec% to which lthc defendant had no opportunity 
ta make prsparation." 

Wlhen lbhe partics (in the i n a t  caw waived a juy tlsial, pursuant 
to G.S. 1-184-1-185, the eff& of it wa;s to invest the judge wit11 
the dual apacihy of judge and juror. It is familiar learning thah if 
the plaintiff is (to succeed tat all, whether the trial is by judge and 
jury or by the judge alone as here, he must do rn on the case set 
up in his complaint; that there must be both allegata ancl I ) P O ~ C I ~ ( ~ .  

and khe hwo must aorrespond with each other. Sale v.  Highway Cont- 
mission, 238 N.C. 599, 78 S.E. 26 724; TVhichard v.  Lipe, 221 N.C. 53, 
19 S.E. 26 14; Talley v. Granite Q.~uzm-ies Co., 174 N.C. 445, 93 S.E. 
995. 

In M c I n b h  North Claivlina Pamtice and Procedure, 2d Ed., Vol. 
I, p. 759, it it3 said: "The $ria1 by the judge is similar Ito a trial by 
bhe judge and jury in defining the iwum b be determined, the intro- 
ducbion of evidence upon suoh issues, bhe argument of aoumel, and 
in rendering a judgment upon lthe fads  and ithe law." 

Plaintiff alleges in its coiqAaint ,that it sold and delivered to defend- 
ant plywood, specially manufadured for defend~ant upon defendant's 
order in ;the lamount of $2,555.56, after rtllowing ci.edit for freight paid 
by defend&, and that defendallit is indebted (to it in ithat sum. 

Defendant in ilm (anmver in effeck confesses the making of the con- 
tract aued upon and ithe breaoh thereof, buk allegas by way of further 
defense land for affirmative relief that plaintiff *old and delivered to 
it chair +S&B with an express warranty that the ohair aeartearts "were of 
sufTicient ~trengbh and quality b meet the speoificahions of the defend- 
ant and rto enable the defendant (to manufaature a qulality chair of 
d e n t  strength lmd s&a to meet the neck  of ik customers and 
of sutlioiient e h n g t h  and staminla rto witl-mband any hype of reasonable 
breakslge." Defend& in itaJ further defeme allegas that bhe ohair scab 
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are tatally worthless and of no use to it, except as firewood: '(that 
the plaintiff not only breaohed ithe express warranty which i t  had made 
to the defendant, but it also breached the implied warranty which 
went with the sale of itds produch.'' That  as  a resulit of such breach 
of wmrmbies defendant has been damaged in the sum of $35.00 repre- 
senting hime and machinery ~at i l ied in an effort rto use the chair seats, 
and in the sum of $30.00 in   to ring the worthlass cliair seats. While 
the answer terms the articlt*, bought from plaintiff cliair seats, all 
the evidence shows that the articles bought. uTcre plywod to be used 
in &he manufaoture of chair seats. 

Plaintiff filed a reply, which in substance denicw the material al- 
legartions of t h ~  answcr's fni-tlic~ dcfcnsc and request for affirmative 
relief. 

In respect to the complaint's allegations that !plaintiff sold and dc- 
livered to defendant plywood "specially rilanufactured for rthe defend- 
anit, upon defendant's order," this is the testimony of John Chlucci, 
president of plaintiff: "We have nat manufeaturd ohair seats before 
or #after for Home Chair Company, but we have for other manufac- 
hurers, before and after. hlmt of the ordens we gat is half an inch and 
this was 5/16. The half-inch is fiveqdy. Tlzait is what most of our 
orders lare for. The buyer furn~ished the ispecificlajtionls for these panel*. 
He told us the thickness and size and we man~fa~ntured it according 
to his specifioations." 

Defendlarut in its further answer and request for affirmatire relief 
lelies upon an dleged express warranty in itlie sale of the plywood and 
u breach thereof, and upon an alleged implied warranty in mch sale 
and a breach thereof. Finding of fact Number 3, to which defendant 
d o a  not except, is "(that in )the sale of said plywood no expre* war- 
ranty was made by plaintiff rt'o defendant." Findings of fact Num- 
bers 4, 5, 6, 7 and 8 relate to the alleged express 'and implied warran- 
ties land the alleged breaches thereof. Findings of fact Numberq 3 to 
8, both inclusive, determine issues of fact raised by lthe pleadings. 

The Trial Judge oorrecltly placed upon the defendant ithe burden of 
proof to show, by the g m t e r  weighit of the evidence, the wlarranities, 
the ~breaoh thereof, and the rmulting d4amages. Parker v. Fenwick. 
138 N.C. 209, 50 S.E. 627; Ashford v. Shrader, 167 N.C. 45, 83 S.E. 
29; Furst v. Taylor, 204 N.C. 603, 169 S.E. 185; Yarn Co. v. Mauney, 
228 N.C. 99, 44 S.E. 2d 601 ; 77 C.J.S., Sales, pp. 1283-1284; 46 Am. 
Jur., Sales, p. 490. 

In respect to all thc findings of fact there are allegata et  probata, 
whioh wrrespcmd with each other. A careful reading of the evidence 
ehowa, in our opinion, that all the findings of f a d  are supporkd by 
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mmpetent evidence. Such findings of fact are wnclusive on appeal. 
State of North Carolina on Relation of the North Carolina Milk Com- 
mission v. Galloway, 249 N.C. 658,107 S.E. 2d 631; Goldsboro v. R.R., 
246 N.C. 101, 97 S.E. 2d 486. A11 the assignments of error as to the 
findings of fact are overruled. 

Defendant &gns as error conclusion of law Number 3. In Stokes 
v. Edwards, 230 N.C. 306, 52 S.E. 2d 797, it is waid: "When a buyer 
purchastrses g o d s  for a particular purpose known to  the seller and re- 
liw on the skill, judgment,, or experience of ithe seller for $he suibbility 
of the goods for ithact purpose, the seller impliedly warranits that rthe 
goode are reaisonably fit for the mtempllated purpwe, and is liable 
to lthe buyer for any damages proximately resulting to him from the 
breach of this warranty." To the same cffcct 77 C.J.S., Sales, pp. 1176- 
1177; 46 Am. Jur., Sales, p. 529. 

This is said in 77 C.J.S., Sales, p. 1180: "It is a general rule, a&m- 
ed by +he Uniform Sales Aat, thak there is no general implication of 
warranty that  trhe goods sold are fit for the paxticular purpose for 
whiah they lare purchased if the seller i6 nicrt informed of, or expressly 
or impliedly acquainted wiith, such purpose. The wants and needs of 
the !buyer must be disclosed, and a &ahanent of the purpose ~hould  
be epecific." 

Conclusion of law Number 3 is correcrt. Defendant m k n d s  tthat ~t 
is inwnsistent witrh conclusim of law Number 1. Conclusion of law 
Number 3 relates to lthe principle of law at3 to an implied wamanty 
of fitness for a particular purpose, and conclusion of law Number 1 
relates t o  the prinoiple of law ithah ithere is an implied warranty bhat 
the articles were reasonably fit for the use for which they were sold. 
All the evidence shows that  lthe plywood was sold for lthe purpose of 
making chair seats. The conclusions of law Numbers 1 and 3 are not 
moonsi&ent. 

All defendant's assignments of error have ivceivd proper considera- 
tion by hhe Court, and all are overruled. The learned Trial Judge, 
with hie usual care, considered and weighed the evidence. I n  the 
record there is competent evidence ko support his findings of flaot,, 
and such findings of fa& are sufficient 60 toupport his conclusions of 
law, and his judgment based thereon. Rizzell v. Bizsell, 247 N.C. 590, 
101 S.E. 2d 668. 

Affirmed. 
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FLORA TRUDY MOOR42 (WIDOW), CAJRRIE MOORE AND HUSBAND E1,IJAII 
MOORE, VANDER MABSHBURN (WIDOW), MANILLA CROMARTIE 
AND HUSB.4ND WILL O R O M B T I E ,  B L m C H I E  L&RKIN!S AND HUS- 

BAND ALLIE LARKINS, VIOLIW KEA AND EIUsBAND ED KRA, HATTIE 
ANDREWS (WIDOW), LLOYD LEWIS AND wIrE MRS. LLOYD LEWIS 
v. DANIEL LBWI8 AXD WIFE LILLIE m w I s ,  WILLIE PRIDGEN, H T : ~ -  
BAND OF ADDIE PRIDGEN, DECEASED; MAR.IE CROMARTIE AND 

HUSBAND GEORGE CIROMARTIE, MADGE WILLIAMS (~INGLE) ,  
ETHEL D E V A i i  AND HUSBAND W I I A I E  DEVANE, GEO. PRLDGEN 
AND WIVE ARTHIWIA PRIDGEN, WILLIE PRIDGEN AND WIFE MRS. 
WILLIE PRIDGEN, DAN PRIDGFC AND IVIFE =S. DAN PRIDGEN, 
E'REDIE PRIDGEN AND WIFE MRS. FREDIE PRIDGEN, NICHOLAS 
PRIDGEN AND WIFE MRIS. NICIBOLAS PRIDGEN, ADDIE P. PRIDGEN 
A S D  HUSBAND ........... ............ PRIIMJEN, JOE PRIDGBN Avn w l r  E MRS. 
JOE PRIDGEN. 

(E7iIed 8 April, 19.59.) 

1. Insaue Persons $9 2, 10- 
The court is under duty to appoint a guardian ad litern for a defenclnnt 

who is now cornpos mentis and who 'has no general guardian, and a n  
inquisition to determine the sanity of t h e  defendant is not a rvmditiml 
precedent to  suoh appointment. G.S. 1-65.1. 

The co~i r t  may appoint a guardian ad litem for a defe~nl~ant who ir 
,,on. compos menti8 upan application of any disinterested person. or the  
court may do so upon its own motion. 

3. S a m e  
%nee the count has power to appoint a guardian ad litem fur  a person 

who is non compos mentis, the count also has ipomr to move  such 
guardian, and when timely objmtion is made by the  alleged incompetent, 
'the count should afford IW ample and adequate -&unity to he heard 
with respect to  the need for  a guardilan ad litem and the  fitness of the 
appointee. 

4. Insane Persons § 10- Mere failue to revoke appointment of gaardian 
a d  litem is not  sufficient ground to avoid judgment ill absence of 
showing of prejudice. 

In this proceeding a default judgment of sale for parti t ion mas en- 
tered, and one of the defendants was enjoined from funthra. cutting tin>- 
ber from the locus. After *his clefendant was jailed for contempt for 
violating the order, a guardrim ad l i t m  nnas appointed upon affidavit of 
a disinterested person, and the default judgment was vacated and the 
defendant w a ~  permitted to answer. Thereafter this defendant appeared 
and defended in 'his own name. Held: The  mere failure of the court 
ex mero m t u  ito enter am order vacating the appointment of Che gnardian 
ad litcm could not have prejudiced the rights &' the defemhnk, and there 
being no contention that the  guardian failed to toke any appropriate 
action or that  the appointment prmentsd &te defendant from asserting 
any right, or that the  guardian was incompet~nt or interested in f ie  
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litigation, the defendant's comtention that all proceedings aftel, the ap- 
pointment of the guardian were void. is untenable. 

3. Judgmenh 15 27b: Partition g 4c- 
Where, in partition proceedbgs,  the fact of cotenarr~ is e~lublisl~ed 

:mi the owners of Che land are before the mwt, the court has the power 
IM ardRr male for partition. 

8. Apl-1 and Error g 4- 
A party who asserts 110 almthority to s l ~ ~ k  for others, whose riglh are 

9ntagvninstic to his own, is not a pant7 aggrieved by adjuclica~tinn .that 
suah ot'heiw hare IM) interevt in the eubject of the litigation. 

MOORI:, J., took no p a ~ t  in the eoneiderrution or decisio~~ of this c r ~ s r .  

APPEAL by Daniel Lewis ae nlovant from Moore (C.L.), J., in 
Ohambers ah BURGAW on 19 September 1958. 

A proceeding for pantition, as here entitled, was instituted in 1953. 
In 1954 a defaulrt judgment. was enkered and sale for partition order&. 
The property was offered for sale several times and resales ordered 
because of increased bids. A sale was made 1 March 1955 a6 whioh 
time a bid of $9,600 was offered. This sale was aanfirmed and the wm- 
missioner was directad to cmvey upon payment of the purchase 
money. Following hhis order lthe assignee of the succe~ful bidder 
moved for la survey to determine the boundaries separating rthe land 
owned by Dmiel Lewis individually f m n  the land sald. The motion 
also wanted rtihart Daniel Lewis hiad cut valwble timber from the 
property sold and should be required to amount for the timber cut 
and enjoined from further outking. In  Way 1955 Lewis was cited for 
dontempt for violahion of an order (enjoining (him fm cuhting timber. 
He wrts found in (?o~litern& and imprisoned. An (affidavit was ithereupon 
filed by a disinbrmted persm staiting that Daniel Lewis was old, in- 
firm, land unable to properly canducrt his defense. A guardian ad litem 
wi&9 ruppoi~lrted. 

Dmiel Lewis itrhereupon employed wunsel. They filed a motion as- 
sehing no pwper ,process h~ad ever been served on Daniel Lewis, and 
for &had, reason .the orders hher&ofiare &red were void. Thk motion 
wm ovemled md $he q u e s t i d  service adjudged valid. On appeal, 
Jbudge Williams, in September 1955, affirmed the adjudication as ta 
m i c e ,  but permitted Lewis Ito anewer. Pursuant to the permission 
given, an m e r  verified by Lewis WES filled. L t  denied 6he amerted 
cotenancy and werted hhe lands w m  owned mlely by Daniel Lewis 
and the heirs oi Willie Lewis. Process was wwed ton rthe h e k  of Willie 
Lewirm by publicartion. A gu~arullim ad litem was appointed to represent 
them. 
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On 28 July 1956 a consent order wm entered which mites that 
Dainiel Lewis had withdnawn his objection Ito confirmation of lthe 
$9,600 bid. The corutpoversy a~ ho ownership was, by ;the order, i t r m -  
ferred b hhe fund and lthe came plaiaed on the civil issue docket. A 
reference was ordered!. The referee conducted hearing&, made his re- 
port including findings of fact and conclusions of law. Daniel Lewis 
ltastified at these hearings. The report, wais filed 19 January 1958. 
At hhe April 1958 Term ,Judge Frizzelle modified the findings and las 

modified confirmed bhe report and rendered judgmenb deaisive of bhe 
rig& of rthe parties. Nu, exceptiom were taken b ithah judgment. The 
clerk thereupon distributed the p u r c h w  monies paid tro him in July 
1956. His rgon t  showing distribution was confirmed 12 May 1958. 

In  June 1958 Daniel Lewiis, acting tihrough ihis presenlt counsel, 
filed two motions to  sert wide .the d e r s  fur ~hhe sale and confirmahion. 
Answers were filed by all interested parties. Judge Moore heard the 
motions. made findings of fact, and denied the motiom. Daniel Lewis 
cxcepted and appealed. 

Taglor & Mitchell for d e f d a n t ,  appellant. 
Clark, Clark & Grady for appellees Turnell and Morgan. 
Corbett & Fisler and Isaac C. Wright, amici curiae. 

KODMAN, J .  The motions b set A d e  &he orders of sale a d  con- 
filmahion are based on these asisortiom: (1) Daniel Lewis was at 
d l  times competent to manage his affairs; hence the order appoint,- 
ing a guardian b (a& for him wais invalid, rendering all subsequent 
proceedings mid. (2) The {heirs of Willie Lewis had not b e ~ n  properly 
served with process and,, as they werc n m w y  parties, the court 
wstir without power 60 dire& a sale. 

These motionls were not verified by Dlaniel Lewis, h t  by m e  of 
his prcsenrt attorneys. Daniel Lewis made an affidavit which recites 
the eiiqhymenk of present, counsel wilth plenary power Ito a& for 
him, confirming in ~ d v a n c e  any aclbion ithey might take in hie behalf. 
The afFidavit conkained thils statement: "(T)hat  since bhe entry of 
the purported judgment in ithis cause by Honorable J. Paul Frizzelle 
at the  April Term, 1958, affiant has been rerprwenkd in lthe instant 
cause solely by Messrs. Taylor a d  Mihohell and hais not authorized 
any other athomey or attorneys to rapresent him; ithait my a& or 
mpresenta~tions of any attarney or athrneys subsequent 40 lthe entry 
of bhe above rnenhned pwplrted judgmenit, ather than by Messrs. 
Taybr  and Mitohell, have not 'been au thonhd  by afEanb, md are not 
the a&s or representations of aBmt or on behalf of afEmt." The only 
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ahion taken subequent bo tihe judgment of April 1958 was the dis- 
tribution of ithe purchase money in conformity with the provision of 
thah judgmeat. 

By statute, G.S. 1-65.1, {the court is under a duty to appoint a guard- 
ian ad litem for infanb, idiats, lunatics, or nor1 compos defendants 
who have no general guardian. 

An inquisition to determine the sanity of the defendant is not a 
condition precedent to bhe appointment. I n  re Dunn, 239 N.C. 378, 
79 S.E, ad 921. Ilt may 'be made upon iapplioahn of any disinkrasted 
p e m  or by the court an i h  own motion. 44 C.J.S. 307, 308. "This if3 
necessary, because of hi8 tplresurned lack of discretion and want of 
capaciity to understand and manage his loin affairs." Tate 21. Mott ,  
96 N.C. 19. 

As ssid i n  Morris v. Russell, 26 A.L.R. 2d 947: ('The rule requiring 
guardims for inmpetentrs is for their pratedim. Its punpow is not 
to burden nor hinder &hem in enforcing .their righb; nor to confer 
any privilege or  advankage on persons who claim laidversely to them 
or who may be itrying b hake advanltage (of them." 

As .the count h.w the power to appoint, it hat3 the power to  remove. 
Tate v. Mott,  supra; Abbott v. Hancock, 123 N.C. 99; land when time- 
ly objection is made by the alleged incompetent, athe should af- 
fiord him ample and ladequate appontunity tio be heard with respect 
t o  the need for a guardtian ad litem and ithe fitness of bhe appointee. 
Graham v. Graham, 240 P 2d 564. 

Here the appointmenit was mlade after movanlt h~ad been sentenced 
t o  j4ail for contempt of court. The applicahium for the appointment was 
not made )by a party Ito the lihigertion but by a minister who swore 
movant was, on mounh of age, inmmpetenk a ~ d  "utterly innocent 
of wurt proceedin@." Movant also filed an affdaviit dat ing "1 am 
an old colored man, utiterly ignorant of Counts and Cbunt proceedings." 

The appointment wm made in July 1955. The mloltion to vaaste the 
appointment was made in June 1958. 

Iit ie not suggmtd .Dhat the appointee was incompetent or interested 
in the litigation. 

By ithe intervention of bhe guardian ad litem a default judgment 
was vacated and movant was permitted to answer. Judge Moore found: 
"From ithis *point (order permitting lthe filing of answer) Daniel Lewis 
defended ;the axtion in his own name, and the guardian ad litenz took 
no further part in the proceedings." 

In  view of this finding, &upported as it , i ~  by ithe evidence, the mere 
failure of hhe court ez mere motu to enher an order vmating tihe ap- 
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p in tmeat  cannot be held to have prejudiced the rights of inovant. 
Suoh a holding would substitute formality for rpradicality. 

If movant were here aonlplaining of a loss of ~ighits resulting from 
the Nabdicrvtion and inaction of Ithe guardian, the finding would justi- 
fy remedial action for  the protection of his ward. But nlovant does 
not mmplain of inaction. He merely afiserts the appointment was 
n d  authorized. He norhere indicates how the appointment prevented 
him from asserting his righh. L t  follows ithak the court wrreatly denied 
the motion based on the assertion that thc appoirvt~nenk of thc guardl- 
ian ad litem made all subsequenk proceedings void or irregular Lovett 
v. Stone, 239 N.C. 206, 79 S.E. 2d 479. 

The findings of the referee, confirmed on appeal, established a 
cotenmcy. The owners mere before the court. This gave thc court 
powor to order the sale. 

The findings of the referee, r'onfirmed on appeal, negative the a?- 
wrtion now made by movant that Willie Lewis or his children have 
an interest in the prqer ty .  This finding is beneficial to  movanlt. It 
enlarges his share in the pnoperty. If,  as movanit now asserts, there 
are outsltaadbg rights, they musk speak for themselves. Movant doe. 
not assert any authority to speak for them. Thah their righk might bc 
affeated does nolt make him a party aggrieved. In re Application for 
Reassignment, 247 X.C. 413, 101 S.E. 2d 359; Gregg v. Williamson, 
246 N.C. 356, 98 S.E. 2d 481; Templeton v. Kelley, 216 N.C. 487, 5 
S.E. 2d 555; Casualty Po 1 1 .  Grwn.  200 N.C 535, 157 S.E. 797. 

Affirmed. 

MOORE. J., took no part, in t,he considrration or decision of thi* rase. 

JAMES M. DOWNS, ~ D ~ I I X I S T R A T O R  UP' THE ESTATE OF JAMES DOWNS. JH.. 
DECEASED V. CLYDE W. ODOM AND J. T. ODOM, T/A ODOM TI13 C'ORI- 
P W .  a m  ERNEST TAYLOR, JR. 

(Filed 8 April. 1 9 3 . )  

1 .  Antomobiles § 17- 
G.S. 20-155(a), providing Chat the vehicle on the right has the right 

of way at an intermtion which has nu, stap signs or traffic signals, aj) 
plies only when two vehicles ,approach or en,ter the intersectim :it ap- 
proximately the same time. 

a. same-- 
The vehicle first reaching an btersection whiah hias no stop s i g ~  oi 

traffic signals has the riglit of way over a vehicle subsequently reaching 
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it, irrespective of their directions of travel, and it is the duty of the 
A~iver  of the later vehicle to delay his progress and ~tllow the vehicle 
which first entered t&e intersection to pms in safety. 

3. Automobilas ss 41g, 4- Evidence held for jury on question of ncgli- 
gence in entering intersection after another car had entered the in- 
tersection. 

The evidence tended to show that the car in which plaintiff'w intw- 
tat@ was riding was being aperated by Ms mother, south at a speed of 15 
or 20 miles per hour, and t b t  defendanit'e Imwk was being operated east 
a t  tt speed of 35 or 40 miles per hour, in apprmching mi intersection 
having n legal speed Pm4t of 25 miles per hour, that the car in which 
intestate was riding was fir& in the intersection. and wms struck on i b  
right aide just back of the headlight, and that the impact occurred on 
the west side of the cenrter of the intersection. Held: The evidence was 
sufficient to be submitted to the jury on the issue of defendant's negli- 
gence and does mot disclose negligence as a matter of law on klie part of 
intestate's mather which muld be imputed to plaintiff as a bar to re- 
covery. 

APPEAL by plaintiff from Sharp, Special Judge ,  November Tern1 
1958 of EDGECOMBE. 

This is an action instituted by the plaintiff to recover damages 
from the defendants on aoaount of the wrongful d e ~ t h  of plaintiffs 
intestate when a truck belonging rto defendants Mom and operated 
by .the defendlant Taylior collided w6ith the Downs automobile. 

Plaintiff's initestate, a 4-months-old child, was riding in the auto- 
mobile being operated by Joyce 8. D o w ,  the mother of plaintiff's 
intestate, whioh was proceeding South on St. Patrick's Street in Tar- 
born, North Oarolina. T~he defendantis' pick-up hruck being operated 
by the defendant Ernest Ta.ylor, Jr. was proceeding Eafirt on Park 
Avenue. In the intersedon of thew &reek the automobile in which 
plaintiff's intestate wm riding wm &ruck on its right, side just behind 
the headlight back to the door. Skid marks from hhe point of impad 
weetward up Park Avenue made by the defendants' pick-up measured 
45 feet. Testimony indioakd thlat the Downs automobile was travel- 
ing 15 or 20 miles per h m  and the pick-up truck was traveling 35 
or 40 miles per hour in a 25 miles per hour zone. Joyce S. Downs testi- 
fied after regaining consaiomnass in [the hospital that @he had no recol- 
lechion of tihe wreck. It was td i f ied  thah the driver of lthe pick-up 
h c k  said 6hat he fobserved the Downs automobile when he wae 45 
feet from lthe interseation and put on brakas but was unable to h p  
before hithing the car. 

John Henry Taylor was riding with the defendant Ernest Taylor, 
Jr. as a guest passenger in the Odom ltruck ah the time of the acci- 
dent. He wtw not an employee of tihe Odomrj. This witn~ps testified: 
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".4s we were approaching thc intersechion of St. Paltrick Street I look- 
ed out the right window across the Cornmon. I turned my head bmk 
and looked down Park Avenue just hefore we reached the intcrsec- 
tion. Ah that  ,time Ernest Taylor was putking on (brakes. I don't know 
exactly how far in feet the .truck was from the intersection of St. Pat- 
rick and Park Avenue. We had not completely reached the interser- 
t,ion I turned laround I saw the front, end of Mr8. Dowm' car. It 
was entering %he intersect~ion. * * * I did not see anything but the 
front end in the intensechion. * * * When I first turned around and 
saw the Dowm car I don't know exactly where the truck was but 
the brakes were already skidding * * * . I can say for sure tlw truck 
had not already got 60 the inhersedion." 

Plaintiff's evidence bends to s11low hhat ithe accident uccun.ed on the 
West side of the center of the intersection; lthat the (skid marks of the 
truck ended in the intersection npproximakely six feet from t.hr curb 
line. St. Pakrick's Street on the Nonth sidse of Park Avenue ie 27 feet 
wide and on &he South side of Park -4venue it is 30 foat 6 inches wide. 
Park Avenue is 24 feet wide. 

At ;the clwe of plaintiff's evidence the defendants nluved for judg- 
ment as of nonsuit. Motion was allowed and the plaintiff appeals, as- 
signing error. 

Fountain, Fountain, Bridges & Horton for plaintiff. 
Battle, Winslow & Nerrell, by Robert 11. Wiley, for defendants. 

DENNY, J. The only question presented for detenninaltion on this 
appeal is whether or nat ithe trial court committed error in sus6aining 
the defendank' motiton for judgment ahs of nonsuit. 

The accident occurred at an inhersection which had no stop signs 
or ;tra.fEc signals. The statute governing such an interseetion is G.S. 
20-155, which in pertinent part reads as follows: "(a)  When two ve- 
hicles approaoli or enter an intersection and/or jumtion a t  approxi- 
mately bhc same time, the drircr of tihe vehicle )on the lefh shall yield 
the right of way .to ltlie vehicle on the righit * * *. (b) The driver of a 
vehicle approac~hing but not having entered an initemc.tion and/or 
juncrtion, shall yield the right of way ko a vehicle (already vithin smh  
intermchion and/or junction whether 4he vehicle in the juncrtion is 
proceeding straighh ahead or turning in eikher direobion * *." 

Subsection ( a )  of the above statute does not appdy u n l w  the ltwo 
vehicles approach or enter the inkensection ah appmximately the same 
time. Under sulbsection (b) of the statulte the vehicle first reaching 
an inikrsecltion which has nu stop sign or traffic signal has the right 
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of way over a vehicle eusubsequently reaching it, irrwpective of kheir 
direotim of Itravel ; and it is the duty of the driver lof ithe latter vehicle 
to dday  his progress and allow the vehiclle which fir& enhered the in- 
tersection Q pam in safety. S. v. Hill, 233 N.C. 61, 62 S.E. 2d 532; 
Donlop v. Snyder, 234 N.C. 627, 68 RE. 2d 316; Kennedy v. Smith, 
226 N.C. 514, 39 S.E. 2d 380; Crone v. Fisher, 223 N.C. 635, 27 S.E. 
2d 642; Yellow Cab Co. v. Sanders, 223 N.C. 626, 27 S.E. 26 631. 

The defend&& cite and rely on Taylor v. Brake, 245 N.O. 553, 96 
S.E. 2d 686; Freeman v. Preddy, 237 N.C. 734, 76 S.E. 2d 159; a d  
Bennett v. Stephenson, 237 N.C. 377, 75 S.E. 2d 147. We think the 
fa& in these cases are d i ~ g u ~ a i b l e  from those in the instant case. 

In  Taylor v. Brake supra, the facts were somewhd similllar to those 
involved on lthis appeal, exoept there was no evidence that either car 
involved in the collil~ion was exceeding +he speed limit. At tihe close 
of all Zihe evidence rthe somt swtained the defendanlts' motion for 
judgment as of nonsuit. On appeal, this Cloul.lt, speaking through 
Parker, J., said: "Plaintiff contends that $he case should have been 
submitted to the jury on the theory (that he was already wiithin the 
interseotion when the defendanh Brake approached it. Thils Count said 
in Cox v. Freight Lines \and Matthews v. Freight Lines, 236 N.C. 72, 
72 S.E. 2d 25: 'The court c~annlot submit a case Ito the juby on a p&- 
ticular ctheory unless suoh theory is wpprted by (both the pleadings 
and the evidence.' Plaintiff hais not alleged any where in his complaint 
that he was already within lthe intermotion, when hhe defendant Brake 
approached the intersection buk had not entlered it, nor hm he testified 
thah he entered hhe inrterseckion first. Iit is true ithlah plaintiff al~lleged 
the defendanrts were negligent by 'negligently, recklessly and carelessly 
failing to yield the right of way to this plaintiff's aukornobile as by 
law required.' 'To characterize an  ack 0s c o w  of conduct ~ J S  negli- 
gent wiitlvout more is insufficienit. As dated in Mclnhosh on Prac. and 
Pi-oc., wc. 388, "In negligence sams, la general allegdion of negligence 
Is insufkient and the fads  constiltuthg negligence must be given and 
that it wals 6he oawe of plaintiff's injury." ' Fleming V .  Light CO., 232 
N.C. 457, 61 S.E. 2d 364. This allegahion is insufEcien6 to support 
plaintiff's theory ,&hait plainltiff had lthe right of wa@ by virtue of G.S. 
20-155 (b) ." The judgment as of nomuit w s  t s m e d .  

In  the instamit ease the plaintiff alleged in his pleadinjp and offered 
testimony a t  lthe trial tending Ito show ithlat hhe Dowm car enhered 
the intersection fir&. 

In the case of Freeman v. Preddy, supra, the case wais submitted 
to the jury on plaintiff's cause of aation and hhe defendants' cross- 
aotion. Issues of negligence, conhcibuhory negligence and damages 



N.C.] SPRING TERM, 1959. 35 

were s u b m i M  tlo the jury. The jury lanmered the issues of negligence 
and conitri~butary negligence in the affirmative as  to both causes of 
action. On appeal by the defendants, we found no error. 

I n  the caise of Bennett v. Stephenson, supra, the  evidenoe was to 
the effeclt .that both cars were being opemted around 30 miles pcr 
hour; t!hat tthe oollision oclcurred in the intersection of T e s t  Edgerton 
Street and North Orange Avenue, in tihe Town of Dunn, slightly West 
of lthe cenitw of the  intersectition. Skid marks from each car measurml 
36 feet. On appeal from a judgment as of nonsuit,, we affirmed. 

I n  the instant case i t  was ~tipula~ted that  the legal speed limit w h c l ~  
the accidenk occurred was 25 miles per hour. There is evidence that 
the Downs car was being operated at a qxed of 15 or  20 miles per 
hour and thart the Odom truck was being operabd at a speed of 35 
lor 40 miles per hour. 

On a motion for judgment as of almsuit a plaintiff is entitled t o  
have ithe evidence considtered in the light mast favorable ko him and 
t o  the benefit of every reasonable infereuce fo  be drawn therefronl. 
Whon the evidence ic so considered, \ve think it  is sufficient to  oarry 
the case itio khe jury. Donlop v. Snyder, supm, and cited cases. 

I n  our opinion, Che que8tion as t~o mhdher or not [the driver of the 
Downs car was guilty of contributoly negligence by entering the in- 
tersection a t  the time and under the conditions khen existing, is for 
the jury. Donloy I?. S q d e r ,  supra; Kennedll  I .  Smi th ,  c~lprrr. 

The judgment of the court below is 
Reversed. 

STATE r. LINNIF: HABIILTON 
AND 

STATE V. GSRF1EI;D HAMILTON 

(Filed 8 April, 1959.) 

1 .  Criminal Law § 120- 
The court, in the exercise of a limited legal discretion, may refuse in, 

accept a verdict only when tthe verdict is incomplete, imperfect, insenii- 
ble, repugnant or non-responsive to the issues o r  indictment. 

2. Criminal Law 8s 116, 160- Conviction of aider and abettor of graver 
offense than that of which principal was convicted held to require 
new trial. 

I n  a prosecution of one defendant as n principal and anoither defendant 
as a n  aider and abettor, the jury returned a verdict against the principal 
of gu i l ty  of an assau1.t with a deadly weapon, and agaimt bhe aider an:l 
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abettor of guilty of aiding and abetting tLn assault with u cleadlp wrapon 
wibh intent to kill. The court directed ,the jury t o  reconsider it8 verdict, 
and instructed it  thalt i t  could change its verdict either up or down in 
both cases. Thereafter !me jury returned a verdiot as to eaah defendant 
of guilty of a n  assault with a deadly weapon -4th intent to kill. Held: 
The flrst verdict against the principal, being complete, sensible and w- 
sponsive to the bill of bndiatmenrt, should hare  been accepted By the 
court, and the cause is remanded as  tn him for judgment on the flrst 
verdict. As to the nider and abettor, there was wror  in the instruction 
of  the  court nnd x new trial must be awarded. 

APPEAL by defendants from Preyer, J., a t  October Criminal Tenn 
of 1958 of ASHE. 

Crirninial prosecutilons upon two bills of indictnient, Numbers 2180 
and 2186, repectively, charging each with the offense of amault upon 
one Jake Garrd t  with a deadly weapon, 60 wilt: a i p ib l ,  wikh intenlt 
tso kill, inflicting serious bodily injury, not rasulting in death, to his 
great diamage, by consent consolidated for purpose of trial. 

Defendank each pleaded not guilty. 
Upon the tri~al in Superior Coun-t ithe State offered evidence tending 

tm support the charge {against each defendant,-the defendant Garfield 
Hamilton with the actual shooting of Jake Garrett, inflioting injury 
to his spin'al cord- rasuLting in pmalysis of his lower extremities; and 
the defendant Linnie Hamilton, present aiding md abetting Garfield. 
The defendants each testified as Ito his ve~sian of the incident.- de- 
fendant Garfield that he ahlot in self-defense, and defendant Linnie 
thah he only aoted as peacemaker. 

The trial judge charged the jury a t  some length, tennin~aiting with 
this irudrucrtion: "You may return one of hhree wrd ids  in each case, 
(1) You may find each defendant guilty of assault witrh a deadly 
weapon with in.tent t o  kill, inflicting wrious injury, (2) or you may 
find tlhe defendant in each C ~ L W  guilty of a+ssmlt with s deadly wea- 
pon, thah is without ibhe elemenk of intent to kill and serious injuly, 
or (3)  you may find the defendant not guilty in rsch case." (The num- 
bering is supplied). 

The jury, after some delibecraltion, details iof whioh are not w e n t  ial, 
saturned into open court in a I M ~ ,  and requested Ithe wur t  to repeat 
his charge as t o  what verdiobs ithe jury m l d  rdurn. The court did 
this. Then the jury retired for further deliberation, and later returned 
in a body into open court and returned verdiclt finding "Garfield 
Hlamilton guilty of assault with a deadly weapon, Linnie Hamilton 
guilty of aiding and ab&ing of a.n assault n-ith a deadly weapon 
wilth intmt to  kill." 
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Thereupon this wlloquy between the wur t  and the spokesman for 
the jury followed: 

"Oourt: Mr. Foreman, I will ask you was it your intention * * 
you have returned a verdict as to Linnie Hamilton of ofaiding and 
abetting of an m a u l t  with a deadly weapon with intent r t o  kill? 

"Juror: Yes, sir. 
"Court: May I mk you again what your verdict was as to Garfield 

Hamilton? Juror: Assault with a deadly weapon. Court: Without in- 
tent to kill? Juror; Yes." 

Thereupon the cou~ t ,  (addressing the juiy, aaid: "Men~bers of the  
jury, I would like to ask you to reconeider your verdid * ." 

Each defendant, objected to reconsidmation of the verdict by the 
jury. Overruled. Exception. No. 1 by each defendant. 

And the mu& continued at some length in reviewing to jury his 
inlstruotions, and concluded wilth t hk :  "Gentlemen of the Jury, ta sum 
up the coul.tls instructions, that if you find that  t,he defendant Gar- 
field Hamilton is guilty of assault with a deadly weapon, thfat is in 
that event if you find that Linnie Hamilton was guilty of aiding and 
abething Garfield Hamilton $hat your verdict would be as to L i n i e  
Hamilton guilty of aiding and abetting in ran assault with a deadly 
weapon that  is, your verclid wm returned of guilsty of aiding and abet- 
iting of a sau l t  with a deadly weapon with intent, rto kill, but the wur t  
has instructed you that you cannot find the aider and abettor guilty 
of more than the principal, so that  if you find he aided and abetted 
Garfield Hamilton your verdict would be guilty of aiding and abetting 
of an assault with a deadly weapon. The wurt asks if you would re- 
kurn Ito your jury room and see if you can arrive at a verdict on the 
Linnie Hamilton case in that ressect." 

The defendants object to sending the jury back to jury room ta re- 
consider its verdiot. Objection. Overruled. Exception. No. 2 by each 
defendant. 

Whereupon the jury again retired to the jury room for further de- 
libenartion. Later the jury returned in a body in open court, when and 
where the following transpired : 

("Juror: * If i t  please your Honor, the jury would like to know 
if we are allowed to change our verdieit either up or down on this? 
Court: I n  other words, ohmge your verdid in both cmas? Juror: Yes 
c + +  . Court: Members of bhe j ury, the court i n s t r u b  you h a t  whak 

the verdid is in either of these oases is entirely a matter for you gentle- 
men to decide. The coud has nothing to do wilth i t  and the court has 
no opinion about the case and i t  would be error for the wur t  to ex- 
press any opinion, and hhe court does nat express any opinion about 
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the c a e  land the court instovcts you that i~ t  is entirely a matter for 
you gentlemen as to what verdiclt you return in either of ithese cases. 

"Now the court instruats you thah if you misunderstood the form 
of (the verdiot in either of these a m  thak then you have ithe right to 
return into the court the verdict yrm inkended to return, and you 
would have a right t o  change either of your verdicb ~awordingly, so 
that the oourt will ask you if you will return to your jury room and 
see if you can reach a verdict in ithe case.") 

Each defendant exceprts to 811 the foregoing set forth in parenthesis. 
Exoeption No. 3, by each. 

And after further deliberations the jury returned in60 open court 
this verdict: "In both oases guilty of assault with a deadly weapon 
with intent to kill wilth a ,plea of mercy for Garfield Hamilton." 

Defendranits each moved .to & aside the verdict on grounds sltiabd, 
and in each instance the motion was overruled, and each excepted. 
Numbers 4 and 5. 

Then the count pronounced the judgment: Thah the defendmt Linnie 
Hamilton be confined in the Cenlhral Prison for la period of not less 
than six nor more than ten years; and thlak the defendant Garfield 
Hamilton be confined in the Central Prison for a period of not lms 
than four nor more than six years. Each defendant excepb thereto, 
and appeals therefrom to  Supreme Court and assigns error. 

Attorney General Seawell, Assistant Attorney General Harry W .  
McGalliard for the State. 

R. F. Crouse for Linnie Hamilton, appellant. 
Johnston & Johnston for Garfield Hamilton, appellant. 

WINBORNE, C. J. At the threshold of appeal this question arises. 
Did the trial court err in refusing to accept the verdict first 
returned by the jury? Manifestly, (first) la8 to defendlmt Garfield 
Hamilton, the answer is "Yes". See S. v. Perry, 225 N.C. 174, 33 S.E. 
2d 869, and S. v. GaEEin, 241 N.C. 175, 84 S.E. 2d 880, and cases ciited. 

In  the Perry case, supra, "While a verdict is a substantial right 
* * * i t  is not complete unltil i t  is accepepted~ by the wunt for record * * * 
This does not imply, hlmever, thak in aiccqting or rejeciting a verdict 
she presiding judge may exercise unrestrained discretion While he 
should scrutinize a verdict with respect ko its form and substance and 
to prevent n doubtful or insufficient finding from becoming the record 
of the court, his power to accept or rejech the jury's finding is re- 
stricted to &he exercise of a limited legal cliecretion." And l'when, and 
only when, an incomplete, imperfect, i n s e ~ b l e ,  or repugnant verdict 
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or a verdiet which is not responsive to tohe imuas or indictment is re- 
turned, the court may decline to  accept i t  and dire& the jury 60 re- 
tire, reconsider the matter, and bring in a proper verdict." 

Tasting the verdict first rdurned las ito Garfield Hlamilton, it ap- 
pears to be complete, perfeot, sensible and con.sonant with and rspon- 
sive to aharge contained in hhe bill of indictment. It is clear and defi- 
nite in meaning. Therefore defendant Garfield Hamilton had a sub- 
stantial righlt rto h'ave judgment pronounced in aocordance therewith. 
ilnd for error in this respect, the verdicrt last returned and the judg- 
ment pronounced thereon will be s d  midie, and the case remanded to 
Superior Court for proper judgment on the verdict fir& returned. 

Secondly, as !to defendant Linnie Hamiltan: If ik be that  the ver- 
d id  first returned against him were incomplak, defendant conbnds 
and we think rightly so there is error in the instruction given in re- 
aponse to the inquiry from the jury (as to  whether the jury be allowed 
to oh~ange  it^ verdiat eihher up or down in both e m s ,  the subject of 
Exception 3. Asignment 3. 

Thus irt s eem proper that  bhe verdict secondly rendered and thc 
judgment pui~uamk thereto be set a d e  and itbat the cause be remand- 
ed for new ;trial. S. v. Gatlin, supra. 

On appeal by Cia.rfield Hamilton-Remanded for .Judgmenk 
On appeal by Linnie Hamilton-New Trial. 

CEUJ%LES M. IVEY,  JR., ADMINISTRATOR O F  TI+E ~ ~ S ' I A T B  O F  JOHN W. HAU- 
NOT v. CLYDE T. ROLLINS, .~DMIKISTRATO~: OF  THE E s y . 4 ~ ~  OF LUKE 
R. HADNOT, JR. 

(Filed 8 April, 1969.) 

dn a n  action in bhis Sstate involving a n  au~bmobilr acAcideut in another 
state, the  sub tan t ive  law of tihe state in which the acddent  occurred de. 
m n e s  the cause of action and measure of damages, and the law of 
(this State governs in regard to matters of evidence, including the appli- 
cation of +he doctrine d rm ipsa loqtrikcv and bhhe joinder of causes. 

2. Automobiles §§ 36, 41a- 
midence tending to &ow merely +hait a n  autvmobile driven by defend- 

ant's intestate, traveling a t  a lawful speed on a dry, paved Mghway in 
its proper lane, suddenly swerved sharply to its right and collided into a 
bridge abutment, without any evidence of any mechanical &feet in the 
t a r  or unusual conditions in regard to traffic o r  the road, i* held insnf- 
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fldent to be submitted ,to the jury on the issue of the driver's negligence. 
the doctrine of re8 ipea toqnitur not being applicable. 

ROBBITT AND HIQGINR, JJ., concur In result. 

APPEAL by plaintiff frorn Johnston, J., at Mlay 26, 1958 Civil Term 
of GUILFORD- Greemboro Division, argued a t  Fall Term, 1958 as 
No. 609. 

Civil action to recover of defendant damages under the South Caro- 
lina statute for alleged wrongful death, designfated ''First Cause of 
A&ionV, and by reason of reckless, willful land wanton negligence for 
conscious pain and esufferhg prior to deahh, designated "Second Cause 
of Aotisn". 

The aation is bmught by the Estate of John Hadnat, deceased (in- 
fant age four), alleging that he was a paswnger in an automobile 
operated by his older !brother, Luke R. Hadnot, Jr. (age 13 years, 11 
months), when the car struck a bridge abutment near Walkrboro, 
South Carolina, killing all the occupank,- plaintiff's and defendant's 
inkstates, and the mother and father of said intestates. 

The faoh alleged, and as the ltestimony tends to support,, offered 
upan the trial in Superior Count are substantially ithese: 

On 4 July, 1956, a t  approximately 4:30 P. M., 6he 1955 Chrysler 
automobile belonging to Luke R. Hadnot collided with a concrete 
bridge abutment on the west side of U. S. Highway No. 17, about one- 
tenth of e mile muth of the c o p r a t e  lirnilts of Walte~boro in Colleton 
County, Souith Carolina. The weather was clear; the highway was dry. 
It runs generally north and south, and is a two-lane paved maid. It is 
23 feet in width. The concrete bridge abutments on each side of lthe 
highway, forming the bridge, are ~mpproximahely four feet high and 
two feet wide. And the auhomobile struck the bridge abukmmt squlare- 
ly across the front of ;the vehicle, that is, "head on". There were 
seven-foot shoulders on eaah side of the highway. It was down hill 
,and straight on its [approach to ithe bridge for appmximartely two- 
tenths of a mile, but & the bridge it is fairly level. 

The only eye witnesses to the collision were Mr. and Mrs. John L. 
Grady, of Fort Myers, Florida, who were also traveling southwardly 
on the same highway,- following the Hadnot automobile. The speed 
of the two automobiles was between 30 and 35 miles per hour. The 
Grady automobile had been following the Hadnot automobile for a 
d i s h c e  of one quarter to one-half mile. The Hadnot car was travel- 
ing on its right-hand side of the highway, six or seven hundred feet 
in front of $he Grady automobile. And although the Grady~  had 
waited in ,their automobile ah a filling station to permit the Hadnat 
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automobile to Ipass, neither of them could, state who wab the driver 
of it. There was no unusual movement or action of the Hadnot auto- 
mobile until i t  remhed a p i n t  ajbout ten or fifteen feet nonth of thc 
concrete abutment on its right, when i t  "suddenly swerved sharply" 
to ih right and into the abutment. Therc wns no &her hraffic on Ithc 
highway a t  the time. Afterwards tlierc were no skidmarks or any 
other marks on t'he highway. No loud noise or explosion was heard 
prior to the loccurrence of .tihe impact. And the G ~ a d y s  stopped hheir 
car and he ran up (to the Hadnot car in about ten seconds. Luke Had- 
not, Jr., was seaited in the driver's seat. The mother was sitting on 
the fmnrt seat on hhc righlt-hland side, holding in her lap the child 
John W. Hadnot, uqho was alive and whimpering for her. ,4nd Luke 
R.  Hadnot, Sr., father of the boys and owner of the 1955 Chrysler 
automobile, mas sitting cm lthe floor with his back again& the left 
rear door with his feet sprawled out. All of the occupank of the auto- 
mobile were either killed immediakly in the collision, or died shortly 
thereaf,ter. Evcn the family clog d i d  on the way to the veterinarian. 
John W. Hadnwt, plaintiff's in. t&akl  ithe last surviving, expired at  
spproximately 7:30 P.M., on thait dake, in the hospital. 

Defendant's intestate, Luke R. Hadnot, .Jr., wc+s not a licensed 
automobile operator under the lams of eihhw Norhh Carolina or South 
Gamlina. However, he wais aacusbomcd .to driving the family au4o- 
mobile from time to time under the supervision of his mother or fa- 
ther, his grandparents, likewise grandparents of plaintiff's in- 
test,aite, knew of and condoned the cpmaition by defendant's inkstate. 

Mr. Grady testified that af,br the collision "there waa (were) water 
melon and ice cream carton cmltainers in the car * on the floor, 
front and back, n- I rccall. The water ~nclon was in eating slices, part- 
ly consumed." 

There was testimony [tending to show that the Hadnot Chrysler 
aubinobile involved in the accident was quipped with pourer steer- 
ing mechanism; that there was nothing wrong with it;  that i t  makes 
the steering wheel extremely sensitive to ,the touch; tihat you oan steer 
a car with one finger; and that "a four-year old" could pull power 
steering enougli to turn it. 

At the close of plaintiff's evidence 'the defendant deiilurred thereto, 
and moved for judgment as of nonsuit. The motion was granted. 
Plaintiff excepted and appeals to Sufpreme Court, and assigns error. 

McLendon, Brim, Holderness & Broolcs, L. P. ddcLe?tdon, Jr., Hu- 
bert B. Humphrey for plaintiff, appellant. 

Smith, Moore, Smith, Schell & Hunter for defendant, appellee. 
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WINBORNE, C. J. The accident involved in present case, having 
occurred in the Stake of South Carolina, and the action having been 
instituted in the State of North Carolina, bhe parties concede (1) 
that the substantive law of South Carolina. determines the cause of 
action maintainmble by plaintiff as well m the measure of damages, 
Wise v. Hollowell, 205 N.C. 286, 171 S.E. 82; (2) thait ithe law of the 
f m m  governs in regard to matters of evidence, including the appli- 
cation of res ipsa loquitur doctrine land procedure, and including the 
joinder of claims for wrongful dearth and conscious pain and suffer- 
ing. Restatement of the Law of Conflict of Laws, Secltions 585, 587 
and 595. 

Appellant, in brief filed in bhis Oourt, stakes substantially this ae 
tlhe question here involved: Did the .trial court err in granting the 
&fendant's motion for nonsuit ,at &he close of plaintiff's evidence? 
Stating, thlat bmioally khis involves rtwo questions of law: (1) Is  the 
dochine of res ipsa loquitw applicalble .to the faeh ah \bar? And (2) 
Was plaintiff's intestahe, a child of tender years, a "guest" wihhin 
the meaning of the South Ciarolina Guest Stiatute, requiring proof of 
intentional, heedless or reckless conduot? 

N ~ t i v e  answer to ,t,he fir& quastion is found in opinion delivered 
this day by this Court in the case of Ilane v. Dorney, nnte, 15, where 
m almost identical question is presented. 

In the instant case, ithere is no evidence of any negligence on the 
part of anybody. The only esrtrablished fact is 6htat lthere was a aolli- 
sion when the aubrncibile in which plaintiff's illrteshb was riding, 
traveling in its proper lme, "~uddenly swerverE sharply" head-on illto 
the bridge tabutment. What caused i t  nobody knows. The cause of i t  
reab in ithe realm of oonjeature, speculation land guesswork. 

Therefore the seoond question becomes moot. Ilt is i m m a k i d  
whdher plaintiff's minor intestate was la guest, under hhe South Oaro- 
lina Guad Startute or nut. Res ipsa loquitur manifestly dves not ap- 
ply- for reasons shown in Lane v. Dorney, supra. 

Hence the judgment, as of nonsuit entered in count below is 
Affirmed. 

BOBBITT AND HIGGINS, .J.J., concur in result. 



N.C.] SPRING TERM, 1959. 

STATE r. HAROLD JUNIOR HART. 

(Filed S April, 1959.) 

1. Automobiles S 3+ 
)Testimony of a witness bhat when the ca r  driven by defendant p a s s 4  

the car  in which bhe witness was3 riding defendant's ca r  was traveling 
50 to 60 mikes per hour, and that  f m  m e  way in which  the car  "pulLed 
on away from us" xnd  the flash of the  car's tail  lights, obserred almost 
to the moment of the  accident, lthe car was traveling 70 Ito 80 miles per 
'hour, is competent. the weight to be g h e n  the mibnw' estimate of speed 
being a matiter for  ithe jury. 

2. dntomobiles § 54-- Evidence Ilr-Id suffirient to support conviction of 
involnntary manslaughter. 
midence  tending ltio show ahaL defendant stated immediately before 

the trip in questdm bh&t if the car would not make 115 miles per hour 
from that  p i n t  ,to a certain curve, he  would give bhe c a r  to lLis corn- 
panion, that  defendant thereupon m e  the oar, wdth hie companion as 
a passenger, and tha t  the car t u ~ m d  aver on the h a n d  surface a t  the 
curve, resulting in  tihe death of t h e  passenger, rbht &he  mate Highway 
Oommissiom had erected a 35 mile per hour speed zone before the curve 
in quesl5on, together with testimony of la witness that the c a r  was travel- 
ing 70 to 80 mlles per hour just prior ito Dhe wreck, is held sufficient to  
be submitted 4x1 tohe jury in  a p ~ w e c u ~ ~ o n  for  t m l u n t a r y  manelaughter. 
and further, the opinion testimony a s  to speed. if accepted the jury, 
is alone wu5cient to support the verdict. 

APPEAL ,by defendant from Gwyn, J., ilugust 1958 Term of IREDELL. 
Defendant wm indic,ted Sor killing James Thomas Goode, Jr.  The 

jury returned la v e d i d  of guilty of involuntary n~ans laugh~h.  Son- 
tence was imposed .and defendant appealed. 

Attorrwy General Seawell and Assisitant Attorney General Bruton 
for the State. 

McLaughlin & Battley for defendant, appellant. 

RODMAN, J. The miminal conduct charged is the operation of an 
automobile at, an excessive and unl~awful @peed, causing the vehicle 
t o  bum over, thereby killing W e ,  who wm an occupant with de- 

Defendant, was the owner and openator of the automobile. It w s  
stipulated that  dearth was caused by ,the wrecking of the automobile. 

D e f e n d & ,  argues there wm no oredible evidence from which a jury 
could find the ahornobile was ibeing spenated a t  an unbawful rate of 
speed and because of ithe absence of such evidence, his motion to non- 
isuit, his only aissignmd of error, should have )been allowed. 
To show unlawful qped and culpblc negligence, the State offered 
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evidence from which the jury could find: The wreck occurred in a 
curve; (the paved pontion of the highway !at that  point is nineteen 
feet. Defendant was traveling east. The vehicle turned over in the 
p a v d  portion of t.he highway, conling to rest sixteen feet west of the 
point where i t  turned over and headed in a west~w~ardly diredion. 
There were skid marks extending 177 f ed  west from the point wherc 
i t  turncd over. The State Highway Goinmission had erected a 35 1n.p.h. 
speed zone sign west of the point where the wreck occurred. Defend- 
ant land deceased had left a restauranlt just before the wreck. At the 
restaurant defendant hlad boasted that the preceding night ht. had 
driven liib car a t  a s p e d  of 119 n1.p.h. He told dRcealJed if the car 
would not make 115 m.p.h. from there to the curve, he would turn 
the keys over to deceased and give him ithe car. Whereupon deceased 
said: "O.K., let's go." " W ) h e n  they lef\t they left real fast 3 r d  slid 
out just about sideways." The car passed the witness Kearns, who was 
traveling east a t  30-35 1n.p.h. He ahmated defendant's speed a t  the 
moment of passing ait, 50-60 1n.p.h. He did not observe defendant's 
car thereafter. 

Wiitness Lawing, riding with Kearns, testified that  defendant "pms- 
cd us doing about 50 to  60 m.p.h. and he pulled urn away from ue. 
You could seo his tail lighits a t  certain pointe and then we seen fhe 
fiaish of his lighh up in the air. I saw the ear from &he time i t  pawed 
me till ilt reaohed tdhe curve. In my oum opinion I n~ould say the car 
was going between 70 land 80. I ihaiw my opinion on 6he way he walked 
off and left us. He  gradulally pulled away from us and speeded up." 

Defendant assumes that  his conviation m t s  d e l y  on the estimrvte 
by Lawing that  he was going 70 t o  80 1n.p.h.; and bawd on that  as- 
sumption, he asserts his motion to nonsuit Aould have been allowed be- 
oause the testimony was lacking in probative value. Defendant cites 
S. v. Roberson, 240 N.C. 745, 83 S.E. 2d 798, and Tyndall v. Hines Co.. 
226 N.C. 620, 39 S.E. 2d 828, as supporting his contention. The opinion 
as Ito qwed given in t,hcw caaPes was predicaitetl on facts other than an 
ubservation of the moving vehicle. 

Here the vehicle passed Lawing at an estiinartd speed of 50-60 
1n.p.11. Hc continued to observr It and noted thc increase in speed. Dc- 
fendanlt did not by e~cept~ion challenge its competency. 

Defendkmt's conviction doas not rest solely on the testimony of 
Lawing. That (testimony was compatmt and sufficient if accepted by 
t.he jury to w i p p d  the verdict. The weight to be given ta Lawing's 
estimrute of ispeed was a ma&r for ,hhe jury. Lookabill v.  Regan, 247 
N.C. 199, 100 S.E. 2d 521 ; S. v .  Becker, 241 N.C. 321, 85 S.E. 2d 327; 
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Harris v. Draper, 233 N.C. 221, 63 S.E. 2d 209; Tyndall v .  Hines Co., 
supra; Jones v. Bagwebl, 207 N.C. 378, 177 S.E. 170. 
No error. 

CHAIRLIE DUDLEY, nr. HIS NEST FRIEND, CALVIN DUDLEY Y. 

ROBERT DUDLEY AND HIS WIFE, V m A  MAF) DUDLEY. 

(Filed 8 April. 1969.) 

Pleadings #(j 20 36, 21- 
PlaintiE has the righlt to move for leave to tole an iilueutltxl cumplaiut 

upan three days' notice after judgment sustaindng a demuwer from which 
MI appeal is taken, but he does m t  have the right ito file buch amwd- 
m a t  without notice and wibhout leave, G.S. 1-131, and such amended 
complaint filed without notice or leave is pmperly dismissed, a d  bhe 
defendant may thereafiter move that the actian be dismhsed for failure 
to comply with the sstatute. 

APPEAL by plaintiff from Gantbill, J., L)ecember, 1958 Term, FOR- 
SYTH Superior Court. 

Civil action to remove cloud upcm title to specifically described 
real estate and have plaintiff decl~ared to be (the true owner. The de- 
fendant filed a demurrer to the complaint and ion September 9, 1958, 
Judge Sharp entered a judgment sustaining the demurrer but retaining 
the cause for funther orders. There was neither exception to, nor ap- 
peal from thc judgment. On September 17, 1958, rthe plaintiff, wiitll- 
out notice and without leave of the court, attemplted to file an amend- 
ment to the original conupla&. The defendant moved in writing "to 
dismiss the alleged amendment to (the complaint," among other 
gromdts, for failure to obtiain leave of the court t o  file it. On November 
21, 1958, Judge G a b i l l ,  after hearing, entered an order "That the 
amendment to the complaint filed in this muse on hhe 17 day of Sep- 
tornbar, 1958, be, and the same is hereby dismissed." The plaintiff 
excepted and appealed. 

Clyde C. Randolph, Jr., Robert M. Bryant for plaintiff, appellant. 
J. F. Motsinger for defendants, appellees. 

HIGGINS, J .  G.S. 1-131 provides: ('Within rthinty  day^ after the 
return of the judgment upon the demurrer, if khere is no appeal, or 
within thihy days after the receipt of +he certificate from the Supreme 
Ooud, if lthere is an appeal, if the demurrer is swtahed the plaintiff 



96 IN THE SUPREME COURT. [250 

m y  move, upon three days' natice, for leave to amend the complaint. 
If this is not granted, judgment shall be entered dismissing the action." 
Burrell v. Transfer Co., 244 N.C. 662, 94 RE. 2d 829; Mills v. Rich- 
ardson, 240 N.C. 187, 81 S.E. 2d 409; Teaqwc ?*.  Oil Po., 282 N.C. 469, 
61 S.E. 2d 345. 

The statute and #the decisions authorized dismissal of the action if 
leave to amend is not obtained. Judge Ga~inhill merely dismissed the 
amended aompliaint, thus leaving the cause upon the docket without 
a pleading. "An order sustaining hhe demumw in effect merely strikea 
tihe complaint. The $action remain8 on [the docket, sans a pleading and 
will be dismissed only in hhe event ithe plninhiff fails to amend or file 
a new compltlink as he is by sbatute permittted to do." Teagzte 1). Oil 
Co., supra. 

Judge Gambillk order dismissing the amended cornplaint (filed 
witl~out leave) did not dismiss the arcition onbut merely lefit i t  still pend- 
ing without la pleading. The defendant hlas the right rtro move that the 
action be dismissed for failure to comply witlh the statuctor>- rquirc- 
merut. The order di.smissing tlic amended romplaint is 

Affirmed. 

JAMES H. NANGE V. PENLNETH J. TIONG A S I I  JI'DITH P. LONG. 

(Filed 8 April. 1959.) 

I .  Appeal and Error § 4- 
Where the charge of the court declares aud explains the law arising 

on all phases of the evidence and is wlbhout rprejuddcial e m  whem (*on- 
sidered contextually, an exception ftmereio will not he sustained. 

2. A p ~ u l  and Error 46: Trial Q 4%- 
A motion lko set aside tihe verdict as being con6rary to the n-eight of 

?he evidence is addressed to the discreWm of the tnial court. and no 
iu-1 lies C o r n  (the court's refusal to grant the motion. 

APPEAL (by plaintiff' from S h a ~ p ,  S. J., September Civil Term, 1958, 
of FORSYTH. 

This &ion was k t i tu ted  for m v e l y  of an alleged unpaid balance 
of indetnkdnees due plaintiff for labor perfol-med and materials fur- 
niched under eontract in the oonsrtrucltion of a dwelling house for de- 
f8~1~rurts. The defendmts denied tihe alleged indeMedness. The jury 
returned a v d k t  favorable ito rthe defendante. 
From judgment upon the verdict plaintiff appeals, amigning error. 
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Robert M .  Bryant for plaintiff, appellant. 
Buford T .  Henderson for defendants, appellees. 

PER CURIAM. Plaintiff makes ltwo lmignmenb of error: (1) that 
the chmge of the couh upon a phase of the evidence does not comply 
with the requirements of G.S. 1-180, land (2) that the court erred 
in denying ,plaintiff's motion (to w t  (the verdijct mide aa being cont~ary 
b the weight of (the evidence. This was a case for ithe jury, and &he 
court, submitted it upon proper issues. When the &arge of the court 
is considered conternally la a whole, as we are required ito do, i t  is 
clear that the learned Judge dleclared land explained the law arising 
on all phases of the evidence. Motor Co. v.  Ins. Co., a 0  N.C. 168, 16 
S.E. 2d 847. The refusal Ito set asid'e the verdiut as <being oonhrary to 
the weight of the evidence was a matter within $he discretion of ithe 
court and no sippeal liea ,therefrom. Roberts v.  Hill, 240 N.C. 373, 82 
S.E. 2d 373. 

No Error. 

IN THE MATTEB OF THE WILL OF GEORGE TAYLOR, DECEABED. 

(Filed 8 April, 1959.) 

APPEAL by caveators from Thompson, Special Judge, Ootober Civil 
Term, 1958, of GBEENE. 

The late George Taylor, a resident of Greene County, died June 7, 
1957. The paper writing purpollting ito be his lmt will and h tament ,  
referred ho in the issues, was probated in common form on June 18, 
1957. Under its terms, Annie Taylor, widow of George Taylor, was 
sole )beneficiary and executrix. She qualified and acted as executrix. 

Annie E. Taylor died January 18, 1958, int-e. Neither George 
Taylor nor Annie Taylor was survived by lineal dewendants. A ca- 
veat was filed Februlazy 8, 1958. The caveators are the heirs and next 
of kin of George Taylor, decemed. The propounders are (1) the Ad- 
ministradar crt.a.d.b.n. of the Estate of George Taylor, deceased, (2) 
the Administrator of bhe Esrtate of Annie Taylor, deceased, and (3)  
the heirs and next of kin of Annie Taylor, deceased. 

Issues raised by ithe pleadings were submitted to and answered by 
ithe jury, to wit: "1. W a  the paper writing dated April 29, 1957. and 
offered for probate as the last will land i testa men it of George Taylor, 
deceased, signed and exwu.ted according to law? ANSWER: Yes. 2 
If so, did the @aid George Taylor, deceased, on April 29, 1957, have 
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sufficient mental capacity to mfake and exec& a valid Last Will and 
Testament? ANSWER: Yes. 3. If so, was the execution of the said 
Last Will and Tastamenh procured by undue influence, as alleged in 
the Caveat? ANSWER: No. 4. It3 hhe paper writing, land every part 
and clause thereof, the La& Will and Testament of George Taylor, 
deceased? ANSWER: Yes." 

Thereupon, lthe court adjudged thait said paper writing and every 
part and clause thereof is the ll& will and Itesrtmmt of George Tay- 
lor, deceased, and taxed ithe coats, imluding allowances to oounsel for 
both propounders and aaveaikms, against the estate of George Taylor, 
deceased. 

The caveators excepted and appealed. 

Jones, Reed & Griffin for caveators, appellants. 
Lewis & Rouse for propoundms, appellees. 

PER CURIAM. The evidence offered by the respective i n t e r d  
pahies was in shanp moonflict. The imues, isubmiltted under imtruotions 
in substantial accord with well settled legal principles, were resolved 
in favor of the propcrundem. We have carefully considered each of 
aaveatom' forty wignmenh of error. Suffice to say, none 'diwlosw 
error deemed sufficiently prejudicial to caveahom to warrant a new 
trial. 

No error. 

STATE V. JAMES CHESTER OARIXS-. 

(Filed 8 Bpril, 1959.) 

APPEAL by defendanrt from Williams, J., Septem'ber, 1958 Term, 
PERSON Superior Court. 

Ciminal prosecution upon a warrant oharging the defendant with 
the unlawful opemtion of a m h r  vehicle upon the public highways 
while he was under khe influence of intoxicating liquor. From a con- 
vidion and judgment of ithe Counlty Count of Pemon County, the de- 
fendant appealed b the Superior Court, land from a jury verdict of 
guilty and judgment Ithere, he appealed, assigning errors. 

Malcolm B. Seawell, Attorney General, T. W. Bruton, Assistant At- 
torney General for the State. 

T. Jule Warren for defendant, appellant. 
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PER CURIAY. The State's evidence tended to show the defendant 
was driving a centain au~tomolbile upon the pdblic highways. The de- 
fendant's evidence tended to show one of the defendmt's clompanions 
was the driver. ,411 the evidence tended to show the defendrant was in- 
Itoxicruted. The oonrtest involved a question of fact as  t o  the identity 
of the driver. The jury resolved the issue against the defendant. 

No Error. 

WILLIAM HWlRY BE'LK V. BELK'S DEPARTMBNT STORE O F  COLUM- 
BIA, 1s. C., INC., A CORPORATION, JOHN M. BELK, IRWIN BELK AND 
THOMAS M. BELK. 

(Filed 16 April, 1959.) 

1. Judgments  5 18- 
m e  vs~Mdt~ty of a judgment in personam is dependent upon jurisdiction 

over t h e  p e r m  of 'the defend'ant. 

2. Same: Corporations 8 25- 
A judgment in personam m n  be rendered against a foreign corpora- 

,tion only when i t  exercises its corporate functions within the State. 

3. l 'mcess 6 80 
Findings to the effeet bhat the majority of lthe officers and directors 

of a foreign corporation mai,ntained their offices in this State, that  meet- 
ings of its board of d i m t o r s  was held here except for one meeting a year 
under the requirement of the skate of its inoonporation, tha t  its officers 
within this State purchased sub&ambial quantities of merchadiee here 
for the corporation, bhat its accounting is performed here, etc., a r e  suf- 
ficient to  support adjudicabion that service on the corporahion by service 
on its president and executive officer in this State constituted valid serv- 
ice. 

4. Corporations 5 4- 
The directors of a corporation a r e  w3rusted with the actual manage- 

ment of the corpomte affairs by the shareholders, and no external authori- 
~ty should interfere with their exercise of bhe power so entrusted to them 
when the power is honestly exercised for the benefit of the corporation 
a n d  all of its shareholders. 

5. Corporations § 19- 
Courts will not interfere with the discretionary power vested in thc 

directors of a conporation with respect t o  the declaration of dividends 
when such power is honestly exercised, but a court of equity will in- 
tervene onLv when i t  is made to appear tha~t the directors are  acting in 
bad faith and clearly abusing their discretion for some ulterior and im- 
proper purpose. 
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There is a distinction between the power of a court of equity to exer- 
cise jurisdictilon and the expedliency of exercising its jurisdiction, and 
ordinarily s court of equity will not exercise its jurisddotion if it lacks 
the power to enforce its dwree. 

7. Same: Corporations gg 19, 25- 
Whether the courts of this State wtll entertain an action to compel 

the declaration, of a dividend by a fareign conparation rests on expe- 
diency and con~enience, G.S. 55-133(a), and where in such action it 
appears that the foreign corporatiom is doing business here, that the 
question of declaring dividends had heretofore been determined by its 
directors in regular meeting8 in this State, and that the court has 
(power to enforce any decree it may render by order directed to a ma- 
jority of the directors of the corporation who reside here, motion to dis- 
miss the action for want of jurisdiction is properly denied. 

APPEAL by Belk's Depahmmt More of Colum~bia, S. C., Inc., from 
Craven, S. J., Sepitember 1st 1958 Special avil Term of MECKLENBURG. 

Plaintiff, a residenit of Florida, &he m e r  of 1227 out of a total of 
8000 shares of stock issued by Belk's Depcllrtment &me of Columbia, 
S. C., Inc. (hereafbr designated D e p m e n k  Store) seeks to com- 
pel the decl'aration and payment of a cash dividend and an injunction 
prohibiting the use of corporahe funds exoept as may be cwtorn~ary and 
appropriate in ithe operation of a depantrnent &ore as authorized by 
the charter of Department Store. 

The individual defendanb are stockholders and directom of Depart- 
ment Sere. They reside in Mecklenburg County. Process has been 
wrved on (them in theix home county. Procem was served on Depart- 
ment, Sltore by delivering a copy of the ,mnmom and a copy of the 
cmplainjt to John M. Belk, liits president. 

Depantmenrt &re enrtered a special appearanlce and moved to dis- 
miss for that (1) it was a foreign corporation which had not domesti- 
cated or done business in North Garolina; hence the senice on its 
president gave rthe couh no jurisdic%ion over it, and (2) the aotion 
involved the internal affairs of a foreign corpordion, and as to such 
cause of action the court was witrhout, or should not exercise, juris- 
diction. No challenge is made wirth rrespect to ithe sufficiency of the 
facts alleged ;to justify a Soukh Carolina couvt in awarding the re- 
quested relief. 

The court heard evidence and, bmed Itherm, made findings which, 
so far as pertinent 60 la decision, are summarized as follows: Depart- 
ment Store was incornrated in South Garolina on 23 December 1930. 
I6 was organized to c&duct a general mercantile business, ;both whole- 
sale and ratail. Ihs principal place of business is Cdumbia, S. C.; but 
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it is authorized to have branch offices or places of business in or out- 
side of South Carolina. John M. Belk is a direator and president, Irwin 
Belk is a director and co-ordinding vice-president, Thomas M. Belk 
Is a director and assistant secrebary-treamrer. The b o d  of directors 
is composed of .the individual defendants and Hendemn Belk, Chlar- 
l&, N. C., and Sarah Belk Gambrel], New York, N. Y. She is also 
assidant treasurer. The other officer of tihe corporation is Norman 
N. Scott, Oiolumbia, S. C., who is executive viloe-pwident and secre- 
tary. Department, Store wnduck a meroantile business in Columbia 
where it regularly employs mwe than 300 and in holiday periods more 
thlan 450. It does not have a store ouhside of Oolumbia nor does it 
have any individual employee, officers excepted, oubide of South 
Oarolinja. 

All stockholders' meetings, except one emh year (as required by 
Sout~h Carolina law, have been held a t  308 East 5th Street, Charlotte, 
N. C. There the individual defendant6 maintain their offices. There 
in annlual session the stockholders elect the dire~tors. There .the board 
of directors regullarly meek, elect officers, hear relpo.ts, review rthe 
company's fisoal affairs, and make deoi~siom. The book of stock cer- 
tificates, the stock r@ter, the mqmrate seal are la11 kept in Ch~ar- 
l'otte. The minutes of ,the stockholders' and dlirectors' meetings are 
prepared and kept, in GharloMR. There the president maintains his 
office "where he performs the duties of chief exwu2,ive officer of the 
defendant copration.  In  suoh capaoity, the said President of ithe de- 
fendlanrt coqmration exercises control over and discrehionary power 
in respwt to the wnporate functions of the defendla& oonporatiom." 
There Irwin Belk and Thomas M. Belk mtaintain their offices "where 
hhey .also engage in the rtrmaotion of bulsina~~ for the o o p a t e  de- 
fendant and in the exeroise of execurtive oontrol over and discretionary 
power with respect to the corporate functions of the defendanit corp- 
oration." Some of hhe duhies performed by ~htrhase officers in Charlotte 
r e l h  to "the purcha~se of sub$tantial quantities of merchandise a t  
Charlotte, N. C.,  in a regular and continuous fashion, which also in- 
volves the athendance at frequent intervak during each year a t  Char- 
lotite, N. C., of numerous employees of the coqmrake defendant for 
the punpose of selecting m d  ordering merchandise." Acoounting and 
laudihing services, including the preparation of income hax returns, 'are 
performed in Charlotte as are purchases of all types and kinds of in- 
surance, office supplies, wrapping paper, order books, and office equip- 
ment. The investmerut of corporate funds, purchase of stock in other 
corporations, leases and purchases of property, designing of merchan- 
dise, selection of trade njamm and the development of sales and adver- 
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tising policies are handled in Charlotte. From [the inception of t h e  
corporation all transfers of stock have been made and dock dividends 
h u e d  at the above address in Charlotte, N. C. 

The stock, according to unchallenged allegations, of the company 
is owned 'as follows: 

shares 
W. H. Belk 1227 
John M. Belk 1227 
Henderson Belk 1227 
Thomas M. Belk 1227 
Irwin Belk 1227 
Sarah Belk Gambrel1 1227 
Belk's Depantment Store of Batssburg, S. C., Inc. 318 
Truebees under the Will of W. H. Belk, Sr., deceased 320 

T d l  outetanding shares 8000 

Baeed on the findings so made,  he count wncluded Departmenk i t r e  
wrts engaged ;in bueinlegs in North Carolina when p m s s s  was .served on 
i t  by delivering ccpy to ita presidenrt, and that the court had juris- 
diction of the parties andl cause of lagtion. Iit denied rthe motion so 
dimim. Depantmed Store excepted land appealed. 

Weinstein & Muilenburg for plaintiff, appellee. 
Helms, Mulliss, McMillun & Johnston and David M.  McConnell 

for defendant, appellant. 

RODMAN, J. The validity of an i n  personam judgment is of course 
dependent on juridiotion over tihe person of ithe deferdank. Pennoyer 
v .  Nefl, 95 U.S. 714,24 L. cd. 565; Rutherford v .  Ray,  147 N.C. 253; 
Doyle v. Brown, 72 N.C. 393. It f~ollows $hat a judgmenk in  personam 
can only be rendenxi lagainst ,a foreign corporation when it hlas exer- 
oised ib coprade functions wi6hin rthe Mate. Lambert v .  Sche22, 235 
N.C. 21, 69 S.E. 2d 11; Goldey v .  Morning News, 156 U.S. 518, 39 
L. ed. 517. 

"Whether a foreign corporation is doing bwinass in North O;arolinn, 
so as to mbjeot lit Ito lthe jmisdiction of lthe State's Courts, is e s m -  
tially a question of due process (of law u d e r  the U. S. Constitution, 
Amendment 14 ( I ) ,  which must be decided in accord with the dwi- 
s i m  of kh~e U. 9. Supreme Court.'' Putnam v. Publications, 245 N.C. 
432, 96 S.E. 2d 445. 

In International Shoe Co. v .  Washington, 326 U.S. 310, 90 L. ed. 95, 
66 S. Ot. 154, 161 A.L.R. 1057, +he Supreme Court decided ithat "due 
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process requires only that in order to subject a defendant to a judg- 
ment in personam, if he be not presemt within the territory of the 
forum, he have certain minimum contaots with it such thak the main- 
tenance of the suit does not offend 'traditional notions of fair play 
and substanti~al justice.' " 

Based on the findings made by rthe court, it is manifest t,h& Yradi- 
tional notions of fair play and substanti'al justice" do  not immunize 
Departrment Store from service of process and in personam judgments 
by the courts of $his St&. Shepard v. Manufacturing Co., 249 N.C. 
454; Painter v. Finance Co., 245 N.C. 576, 96 S.E. 2d 731; Harrington 
v. Steel Products, Inc., 244 N.C. 675, 94 S.E. 2d 803; Lambert v. 
Schell, supra; Lightner v. Pilgrim Paper Corp., 152 I? Supp. 504; 
Perkins v. Benguet Consol. Min. Co., 107 N.E. 2d 203 (Ohio) ; Moe 
v. Steams, 288 IF 992; Johnson v. Atlantic & Pacific Fisheries Co., 224 
P 13 (Wash.) ; Sterling Nov. Corp. v .  Frank & Hirsch D. Co.. 86 N.E. 
2d 564, 12 A.L.R. 2d 1435 (N.Y.) ; Hartstein v. Seidenbach's Inc., 222 
N.Y.S. 404; Fleischmann Const. Co. v. Blauner's, 179 N.Y.S. 193. 

Admititedly, the court bad jurisdiction of the individual defendants, 
who are officens (of and oonstitute ithe mlajority of the board of direc- 
tom of Department Store. 

Did ithe court have jurisdiction of the asserted cause of action? 
Normally private corporations are created .to permit the use of 

fund's carrtributed by a designated minimum number of sharehbolders 
for the aperation of a commercial enterprise of ltihe kind specified in 
the crharter. The funds are provided by the ishareholder upon the as- 
sumption they will be profitably used, and he will benefit thereby. 
The s M u t e s  of South Carolina recognize the motives which prompt 
the creation and continued operation of business corporations. W e  
of Laws of S. C., 12-201 and 12-651. 

Stock ownership in this country has reached such praportions tlmt 
many co~porations list more than 50,000 shareholders, and some have 
in excess of 500,000 shareholders. 

Actual nlanagenlent of corporate affairs is entrusted by the share- 
holders to a board of directors. Shareholders elect as directors tlioqe 
in wlioin they have confidence because of known or reputed integrity 
or ability. Given, as they are by the shareholders, the power to man- 
age, i t  necessarily follo~v~s that no external authority should interfere 
with the exercise of the powx so entrwted when honestly exercised 
for the benefit of the corporcution and all of its shareholders. 

One of the important duties imposed on directors is the ascertain- 
ment of a fiscal policy best adapted to the needs of the corporation. 
An incident to this policy is a determination of the course to pursue 
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with respect to the declaration of dividends. What part of the profits 
should be disbursed .to the shareholders and when the disbursements 
should be made are of utmost impedance to the corporation and its 
shareholders. Courts will not interfere with the discretionary powcr 
vested in the directors with respect to dividends when honestly exer- 
oised; but when it is made t o  appear thah the direcltom are aoting in 
bad faith and clearly abusing their discretion for aome ulterior and 
improper purpose, a oourt of equity will intervene lmd require the 
dealaration and payment of la dividend to prevent what is in effect a 
fraud on shareholders. Gaines v. Mfg .  Co., 234 N.C. 331, 67 S.E. 26 
355; Gaines v. Mfg.  Co., 234 N.C. 340; 67 S.E. 2d 350; Johnson v.  
Brandon Corp., 69 S.E. 2d 594 (S.C.); Thompson v. Thompdon, 51 
S.E. 2d 169 (S.C.) ; Kroese v. General Steel Castings Corp., 179 F 2d 
760, 15 A.L.R. 2d 1117; Fletcher, Cyc. Corlmra~tim (Perm. ed.) soc. 
5325; 13 Am. Jur. 678; 18 C.J.S. 1112. 

Some courts have st&ited thd,  +hey did not have jurisdiction of a 
suit against a foreign corporation which involved) questions of man- 
agement and fisaal policies. Condon v. Mutz~al Reserve Assn., 73 Am. 
St. Rep. 169 (Md.) ; Fuller v. Ostrzlske, 296 P 2d 996 (Wash.) ; Re- 
lief Assn. v. Equitable Assur. Soc., 42 N.E. 2d 653 (Ohio) ; Boyette 
v. Preston Motors Corp., 89 So. 746 (Ala.). 

It is not, we think, a question of lthe power to judge but tht. ability 
to secure the evidence b properly judge or  pomcr to  enforce the judg- 
ment which aontrols. There is a distinotion between the power to ex- 
erciisc and the wisdom of exercising jurisdiction. The distinction is, wc 
think, aptly phrased by +he Supreme Oourt of Illinois in Babcock v. 
Farzoell et al., 91 N.E. 683, 19 Ann. Oas. 74: "The reasons whioh in- 
fluence courta of chancery to refuse to  infterfere in the management 
of the internal affairs of a foreign corporation are, ithat the righbs 
arising between a corporation and its members out of such manage- 
ment depend on the laws of the Slt.aAte under which the corporation is 
organized; $%hat the coulrts of that  stake afford lthe most appropriate 
forum for adjudication upon the relation between the stockholders 
and lthe corporahion, and that  frequently such courts alone powees 
power adequate t o  the enforcement of all decrees that justice may 
requim. It is the inabililty of 6he court to do complete justice by its 
decree, and not its incompetency 60 decide the cluwtion involved, that  
determines the exercise of its power. The general statement th~at courts 
will not interfere wilbh the management of the intternal affairs of for- 
eign corporations must be consltruedr in connection with the fsots. The 
rule rests more on grounds of policy and expediency than on juris- 
dictional grounds; more on want of power to enforcc 3, decree than 
on jurisdiction to makc it." 
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This is, we +hink, the basis on which tllc majority of the courts 
have mted in refusing to exercise jurisdiction. Rogers zl. Guarant?~ 
Trust Co., 288 U.S. 123, 77 L. ed. 652, 89 -4.L.R. 720; 23 Am. Jur. 
425, 426; 20 C.J.S. 99; Fletcher, Cyc. Co~poratiom (Perm. ed.) scc. 
8427. In Brenizer v. Royal Arcanum, 141 N.C. 409, and Howard v. 
Insurance Co., 125 N.C. 49, this Court rtxcognized thc inability of 
the courts of this State, on the facts establi*hcrl in  tho^ casc-i. to  cn- 
force any decree which might be mtered with respect ,to the managc- 
ment of the foreign corporation, andi because uf huc11 want of suthori- 
ty ,  jurisdiction was denied. 

I n  1955 the Legisllature declared +he policy of this State. It cnaeted: 
"No laction in the counts of khis *Sta.te shall bc dismissed solely on the 
ground tha t  i t  involves the inkernal affairs of a foreign corporation 
but tihe eourt may in its discretion dismiss such an action if it np- 
pears tha t  miore adequate relief can be granted or that the convenience 
of the parties would be better served by an action brought in the juris- 

a ion diction of its incorporation or in bhe jurisdiction wl~crc the corpor t '  
has its executive or managerial headiquarters or, because of the cir- 
cumstances, in some other jurisdiction." G.S. %-I33 (a ) .  

The authors of the bill which con6ained hhis provision clirccted t-hi.: 
comment to  the Legislature: "M7hile the doctrine of noninterventioii 
in the internal affairs of a foreign corporation is still frequently a*- 
scrted, the courts have increasingly taken jurisdiction in cases w11i~h 
thart doctrine would seem to deny. At this date i t  is believed that :I 

test more nearly approaching 'forum non-conviens' should go~.ern 
the court's decision and that  a stlatute making that  apparent woultl 
represent a sound innovation." 

The individual clefendants demurred 'to the complaint for the same 
reasons assigned by Department Store in its motion t o  dismiss, i.c , 
lack of jurisdintion over the asserted cause of action. Their deniurrcr 
was overruled. 

Defendants have not asserted that  the factis alleged, if established, 
lare insufficient to  justify a proper court of competent jurisdicition in 
awarding plaintiff appropriate relief. For that  reason we have not 
stated the facts on which plaintiff bases his right to the relief demand- 
ed. The law in Soubh Carolina with respecit t o  the facts !to be esbab- 
lighed before la court will interfere and direct the payment of a c ~ s l ~  
dividend is stated in Thompson v. Thompson, supra, and Johnson 1 ' .  

Brandon Corp., supra. 
Based on the findings, specifically including the finding that tlic 

q u d i o n  of declaring dividends had heretofore been determined in 
Charlotte and not in South Carolina, coupled with the fact that thc 
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court has power to onforce s11ch d c c r c ~  as i t  nliay render by orders di- 
rected to the directors who axe present before it  constituting the ma- 
jority of the board, and ithe ~onclusi~on which ,the cour;t drew that  the 
convenience of 't.he parties would not tx: better served by an acition 
in the State of its incorporation, we are of the opinion and hence hold 
that the motion to dismiss was properly denied. 

Affirmed. 

ORBIN AND DENBO, INC. v. HARZLIS & H&RRIIS CONSTRUCTION COM- 
PANY, INC., AND AETNA INSURANCE COMPANY. 

(Filed 16 April, 1'359.) 

1. Venue 8 36 : Courts I%- 

The  Superior Court is one m u r t  having a t e w i d e  jurisdiction, and 
the question of venue is not ju~risdiotional. 

a Same-- 
Venue is exclusively statutory. 

3. Insurance Fi 1: Process P 8- 
Compliance with 43.8. 58-150 by a foreign insurance comjwny gives it  

the night to eue and be sued in our  courta under the  rules and statutes 
applicable to domestic corpom4ions and deslignates the State Commis- 
sioner of Insurance its true and lawful attorney iqmn whom all lawful 
process against i t  may be served, but  does not conditutte Wake County 
the principal office of such company for the purpose of determining 
venne. 

4. Corporations 5 % 

Statutes relating to suits i n  behalf of or against domestic corporations 
and foreign corporations whioh bave submitted to domestication must 
be read in pari materia, but  G.S. 58-150 d m s  not require a foreign in- 
surance company to file a statement in t h e  office of the Commissioner 
of Inx i i r ;~~~c~c~ set tin^ fort11 its 1~1~i11cipal ylwe of h t i s i ~ ~ t w ,  ilnd where i t  hi13 
not done so, compliance with G.S. 58-150 does not constitute Wake Coun- 
ty the coul~ty of its residence. 

5. Venue O l a -  
Where the evidence discloses that  neither the foreign insurance cvm- 

pany nor the domestic corporation, sued jointly as  defendants, had its 
principal place of business in Wake County. neither is entitled to hare  
the cause, instituted in another county, removed to W ~ k c  County as  a 
matter of right, and the contention of t3he insurancoe company t h a t  i ts  
compliance with G.S. 38-1.50 rendered Wake Ci)unty the county of its 
residence for the purpose of venue, is uiltcnablc. 0.8. 1-79, G.S. 1-82. 
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APPEAL by defendants from Paul, J., August Civil Term 1958 of 
WAYNE. 

Civil aotion to  recover damages for an alleged breach of a subcon- 
Itraot entered into between plaintiff and Harris & Harris Construction 
Oompany, Inc., and for an alleged breach by Harris & Harris Con- 
struction Company, Inc., as principal, and by Aetna Insurance Com- 
pany, as surety, of la bond given by them jointly and severally t o  in- 
dlemnify plaintiff against any breach of the subcon~tract by H a i ~ i s  & 
Harris Construction Company, Inc., heard upon a separate and simi- 
lar molti~on by each defendant to remove the action for trial as a mat- 
ter of right t o  the Superior Court of Wake County. 

From a denial of the motions for removal of the action ais a matter 
of right by the Clerk of the Superior Clourt of Wayne County, each 
defendant appealed to the Judge of the Superior Court. 

The Judge hearing the appeal from the Clerk's order, after consider- 
ing the complaint, the affidavits offered in evidence, and the arguments 
of counsel, made findings of fact, whiali are not excepted, t o  by defend- 
ants, and are summarized as follows: 

This action was in~titut~ed by plaintiff in the Superior Court of 
Wayne County by i ~ u a n c e  of summons on 21 April 1958. The sum- 
mons were duly served on each of the defendants, and each of them 
on 19 May 1958 filed separate motions witihin the time allowed by law 
to remove the action ss  a matter of night to the Superior Court of 
Wake Counlty for trial. 

Plaintiff is a North Clarolina corporation, and han its principal 
office in Durham, North Carolina. Defendant, Harris & Harris Con- 
struction Can~pany, Inc., is a NorM Carolina corporation, and has its 
principal office in Durham, North Carolina. Defendant, Aetna In- 
surance Company, is a Con~iect~icut corporation, and has its principal 
office in Hartford, Connecticut. The Actna Insurance Company has 
complied with the provisionls of N. C. G. S. Section 58-150, and was, 
a t  all times relevant to this action, admitted and authorized to do 
business in North Carolina, which business included the writing of 
insurance policies and ;tihe executing of indemnity bonds as surety. 

The Aetna Insurance Con~pany hais not filed with the Commission- 
er of Insurance of North Carolina any instrument in writing designat- 
ing a registered or principal office in North Carolina, and there are 
no official records on file in the office of the State Commissioner of 
Inwranoe indicating that  the Aetna Insurance Company has a regis- 
tered or principal office in Wake County. 

The Actna Insurance Con~pany maintains in Charlotte, Mecklen- 
burg County, North Carolina, a supervisory office. Earl K. Whitney, 
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who lives in Rfecklenburg County, is manager of this office, and is 
secretary of the Aertna Insurance Conlpany in h'orth Carolina. This 
office in Charlotte supervises all of the looal and, epecial agents and 
adjustens of the Aetna Insuranoe Conlpany throughout North Caro- 
lina, including offices locatad in Windon-Salem and Ralcigh, North 
Carolina. 

No motion has been made by m y  of the parties Dhat this ackion 
should be removed for trial t o  tJhe Superior C;ourt of Durh'am County. 

The complaint alleges that  Harris & Harris Condrucltiion Company, 
Inc., entered into a isubcontrad with plaintiff to csmtruct and iztstall 
certain water and sewer improvementis for the Town of Mt. Olive, 
Wayne County, North Carolina, and ithad, Harrils & Harris Construc- 
tion Company, Inc., as principal, and A h a  Insurance Company, as 
surety, executed and delivered to plaidiff +heir joint land several bond 
indemnifying plaintiff against loss upon flailure of H ~ a r n i ~  & Harris 
Oonstmction Oompany, Inc., to perform the said subconltraclt, and 
that there has been a breach of lthe wbcontnaat and of the bond. 

Fnom the facts found by hhe Judge, he made the following conclu- 
s i o n ~  of law: 

"1. That  by Statutory direction, G.S. 58-150, the defendlanit, Aetna 
Imuramce Gompany, lhais constituted and appointed the Gomrnission- 
er of Insurance as its true and lawful ahtorney upon whom all lawful 
process in any action or legal proceeding againlslt said defendant in 
this State nzay be served; that  the purpose of ;this Statute is limitedited 
solely to the designation of said Commissioner of Inlsursince as pro- 
cess agent upon whom service on said defendan*, Insurance Company, 
may bc made; thah compliance with this Statute by bhe defendant, 
Aetna Insurance Company, does not constiatute the office of the Com- 
missioner of Insurance of North Carolina as the registered or princi- 
pal office of said Company in this State. 

"2. That Wake County is not a proper oounty for the removal of 
this cause of action; that Lhe defendants are not entitled, as a matter 
of right, to have said action removed to Wake County." 

Whereupon, the  Judge entered1 an order denying the motion of each 
defendant, and each defendant appealed b the Supreme Court. Harris 
& Harris Construction Company, Inc., hlas filed no brief in the Su- 
preme Court. 

Fletcher & Lake B y :  I .  Beverly Lake for Aetna Insurance Com- 
pany, appellant. 

K O  Counsel for Harris & Harris Construction Company, Inc., ap- 
pellan t. 



N.C.] SPRING TERM, 1959. 109 

CRAIN AND DENBO, INC. 2.. CONBTBUCTION m. 

Taylor, Allen ck Warren By:  L. C. Warren, Jr., and E. C. Brooks 
for Crain and Denbo, Inc., appellee. 

PARKER, J. The Aetna Insurance Oompany has three assignmen24 
of error. The first two are to Judge Paul's  conclusion^ of law Num- 
bers One and Two, and the third is t o  the entry of tihe order. Harris 
& Harris Construction Company, Inc., filed no brief in this Oourt, 
but it has three similar assignments of error in the Record. 

Neither of the defendants hais any exoeption to Judge Pml 's  find- 
ings of faot. A reading of tihe Record shawls that they are supported 
by competent evidence, and there seems to be no controversy in re- 
spect to their correctness. 

Judge Paul in his order did aat pass upon the question as to wheth- 
er or not Wayne County is a proper venue for the trial of this action. 

The jurisdiction of the Superior Court of Wayne County is not 
challenged.The Superior Court is one court having statewide ju1.i~- 
diotion. Lovegrove v. Lovegrove, 237 N.C. 307, 74 S.E. 2d 723; Rhyne 
v. Lipscombe, 122 N.C. 650, 29 S.E. ,57. 

The sole question presented for decision of this appeal by the Aetna 
Insurance Company is rtrhis : Does the Aetna Insurance Company have 
the right to have this action removed to the Superior Gourt of Wake 
County for trial? 

The point here is one of venue. "The venue of civil aotions is a 
mather for legis1,rvtive regulation, and is not governed 'by the rules of 
the common law. Cooperage Co. v .  L.  Co., 151 N.C. 456. It deals with 
procedure and is not jurisdiational, in (tihe absence of statutory pro- 
visions to that effect." Latham v .  Latham, 178 N.C. 12, 100 S.E. 131. 

N. C. G. S. 58-150 prescribes Dhe oonditions for a foreign insurance 
company tio be admlitited and authorized f o do business in N'orth Baro- 
lina. Judge Paul found as a fact ,trhlait the Aetna Insurance Company 
has complied with the provisions of this statute, and was, at, all times 
relevant to this action, admiZited and authorized to do business in 
the State, which business included, m o n g  other ithings, the execution 
of indemnity bonds as surety. The Aetna Insurance Gompany con- 
tends thak having clomplied wi'bh the requirements of N. C. G. S. 58- 
150, and having, pursuank to this statute, designated Dhe Nonth Caro- 
lina Commissioner of Insurance as ihs agent for service of process, i t  
thereby fixed Wake C0unt.y as its residence in North Carolina for 
purposes of venue. 

When the Aetna Insurance Company, pursu5tnIt to  Y. C. G. S. 
58-150(3), designated the Sitate Commissioner of Insurance its true 
and lawful attorney upon whom all lawful processes in any action 
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against i t  may be served~, iit created "a passive agency" for the serv- 
ice of lawful p m c w  allone, and the statute gives no au~thori'ty to the 
Oommissioner even to accept service of process f w  the Aetna Insurance 
Company. Hodges v. Insurance Co., 232 N.C. 475, 61 S.E. 2d 372. 
N. C. G. S. 58-150(3) provides residents of this State a simple pro- 
cedure to (be f o l b w d  in obtaining service of lawful process upon for- 
eign insurance companies doing business here, and no6hing more. There 
cannd  be read into the clear language of N. C. G. S. 58-150(3) the 
contention of lthe Aetna Insurance Oompany, that  when it designated 
the State Commiissioner of Inmrance its agent for service of process, 
i t  trhereby fixed Wake Counhy m its residence in North Carolina for 
purposes of venue. If 6ha General Assembly had so intended, as con- 
tended by the Aehna Insurance Company, it would have incorporated 
language to thad, effmt in the statute. 

However, when the Adna  Insurance Company collliplied with the 
proviisionis of N. C. G. S. 58-150, it, acquired the right to sue and be 
sued in the State courts under the rules and statutes, which apply to 
domestic corporations. hToland Co. v. Construction Co., 244 N.C. 50, 
92 S.E. 2d 398; Hill v. Greyhound Corp., 229 N.C. 728, 51 S.E. 2d 
183; Nutt Corp. v. R. R., 214 N.C. 19, 197 S.E. 534; Insurance Co. 
v. Lawrence, 204 N.C. 707,169 S.E. 636; Smith-Douglass Co. v. Honey- 
m t t ,  204 N.C. 219, 167 S.E. 810. For purposes of venue, it is generally 
held tha t  domesticated foreign corporations are residents of the state 
in which they have been domesticated. Annotatiton 126 A.L.R. 1510. 

Provisions in our stahutes "referring to suits in behalf of or against 
domestic corporrutions and foreign corporations which have submithd 
to domestioation must be read zn pari materia, subjecit b the limita- 
tion that domestication does not deprive the Federal courts of their 
jurisdiction in respect to foreign corporations." Noland Co. v. Con- 
struction Co., supra. 

The Aetna Imurance Company staites in iZis brief: "G.S. 1-80, deal- 
ing with the venue of suits against foreign corporations likewise has 
no application to this case. The defend~ant, Adna  Insurance Company, 
has been domesticated in North Carolina since 1901. It is, therefore, 
treated as  a domestic corporation for purposes of venue." 

Hill v. Greyhound Corp., supra, was a transitory acrtion, ais this 
instant case is a tramitory action, heard on a motion to  remove the 
action to Forsybh County for trial. Plaintiff wm a nonresident of 
North Carolina. Defendant is a foreign corpor&ion duly domesticaked 
in this Statle, with its principal place of business in this State, in Win- 
ston-Salem, North Carolina. The Court said: "The plaintiff contends 
that, inasmuoh a*s defendant is a foreign corporation, venue in this 
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o a w  is controlled by G.S. 1-80. The defendant insists th~at  for the  
purpose of suing 'and being sued the defendant is in effect 'a domestic 
corporation and ithe proper venue for the trial of this aase is the county 
of i~ts residence. G.S. 1-79, 1-82. The contention of the defendant must 
prevail. . . . Since .the plaintiff is a nonresident and the drefendanh, for 
the purposes of this acction, is a residenk of Forsyth County, G.S. 1-82 
iis controlling and Fo~sy th  County is hhe proper venue for the trial 
of this clause." When ithe Hill o m  wrus decided N. C. G. S. 1-79 read: 
"For the purpose of suing and [being sued bhe principal place of busi- 
ncss of a domestic corporation is its residence." 

The Genepal Ascsembly in 1951 Sesion Laws, Chapter 837, amended 
G.S. 1-79 to read as follows: "For the purpose of suing and being sued 
the principal office of a domestic corporation, as shown by its certifi- 
aate of incorporation pursuant 60 G.S. 55-2, is its residence." I n  
Howle v. Express, Znc,, 237 N.C. 667, 75 S.E. 2d 732, (1953) the 
Court said: "And the words 'principal place of business,' as ,XI used 
in the statute, G.S. 1-79, are regarded as synonymous with the words 
'principal office' as used in the statute G.S. 55-2 requiring the location 
of the principal office in this s a t e  60 be sek forth in the cwtifiaate 
of incorporation by whiah the corporation is formed." 

This Court said in Noland Co. v. Construction Co., (1956), supra: 
"The location of ithe principal office and place of business of a corpor- 
ation is a fact. The instrument a foreign dommtiosvted corprahion is 
required t o  file in the office of cthe Secretairy of State, G.S. 55-118, is 
mercly notice of that  fact. I t  is not require dfor the benefit of the 
c o r p r h m  hut for the information of the public. Andi it  does not, in 
and of itself, fix the loeatkm of &he place of business of the corpora- 
tion which files the same." The Noland case docs nolt involvc a foreign 
insurance company. 

G.S. 1-79, as rewritten by ithe 1957 General Assembly, now reads: 
"For the purpose of suing and being sued, the residence of a d o m d i c  
oorpsration is as follows: (I) Where the registered office of the corp- 
oratilon is located. (2) If the wvorahion having been formed prior to 
July 3 .  1957 does not have a registered office in this State, hut do@ 
have a principal office in this Sitate, its residence is in the county 
wllere mch principal office is said t o  be Iooated )by ihs certificate of 
incorporation, or amendmenit thereto, or legislative aharter." 

G.S. 58-150 does not require a foreign insurance corporation de- 
siring to be admitited and authorized t o  do business in North Camlina 
t o  file a statement in the office of the Commissioner of Insurance set- 
ting forth its "principal place of business" or "principal office" or "a 
registered office." 
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N. C. G. S. 1-82 reads in part: "In all other owes the action must 
be tried in the county in which the plaintiffs or the defendants, or any 
of them, reside a t  its commencement." 

In  Bank v. Kerr, 206 N.C. 610, 175 S.E. 102, the plaintiff was a 
aoxporation organized and doing business under the laws of the United 
States, with its principal office in cthe City of Durham, Durham Coun- 
ty, North Carolina. The defendants were citizens of the State, andl 
residenb lof Sampson County. The Court &aid: "Durham County is 
the proper venue for the trial of the action." Citing C.S. 469, now 
N. C. G. S. 1-82, land cases. 

This is said in 13 Am. Jur., Corporations, Section 148: "In the ab- 
sence of express statutory provision fixing the looality of the residence 
of fa corporahion for particular purposes within the state by which i t  
wm created, lthe general rule is that ih msidence is where its princi- 
pal office or place of business is." 

Judge Paul's findings of fact show that the Aetna Insurance Com- 
pany has no registered or principal office located in Wake County. 
Therefore, i t  is not entitled as s mather of right t o  have this acltion 
removed for trial to Wake Caunty by virtue of N. C. G. S. 1-79. 

Judge Paul's further findings of fact show that  the Adna Insurance 
Company maintains in Charlothe, Mecklenburg County, North Caro- 
lina, a isupervisory office, that  this office supervises all of the local 
and special agents andl adjusters of the company throughout North 
Carolina, including offices looated in Winston-Salem and Raleigh, 
North Carolina, and +hat Earl K. Whitney, who lives in Mecklenburg 
County, is manager of lthis office, and secrehary of ithe campany in 
North Ciarolina. This finding of fact, not excepted 60 by the Aetna 
Insurance Company and supported by competent evidence, shows that 
the Aetna Insurance Company, for purposes of venue, is not a resi- 
dent of Wake County, within the purview of N. C. G. S. 1-82. 

Insurance Co. v. Lawrence, supra, is easily distinguishable. In  that 
case )the plaintiff, a foreign ineurance company, was duly domesticated 
in Nortih Carolina, with its head office and principal place of business 
in the City of Raleigh, Wake County, North Carolina. All of its 
record8 are kept in its head office and principal place of business in 
Raleigh, which is the place of business of all the offices of the com- 
pany. Ite by-laws provide ithart the prin~ipal and head office shall be 
in Raleigh, and that meetings of stockholdm, directors and the execu- 
tive committee shall )be held in the principal and head office. 

The Aetna Insurance Chmpany is not entitled w a matter of right 
to remove this aotion for trial to  .the Superior Court of Wake Coun- 
ty, and its assignments of error are overruled. 
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Hlarrils & Harris Construction Company, Inc. is a Nortrh Carolina 
corporation, and has its principal office in Durham County, North 
Oarolin'a. It is not entitled a ~ s  a matter of right to remove lthis action 
for trial to bhe Superilor Cowt of Wake County, and i b  assignments 
of error appearing in the Record art: werruled. N. C. G. S. 1-79-1-82. 

The order entered by Judge Paul is 
Affirmed. 

STATE v. RAYMOND BRYANT, DAVID LGE HICKS, BENNIE LEE FORD, 
WILLIAM -4LLEN ATKINSON, HENRY WILLIAMS, WILLIAM ED- 
WARD WILSON, ELOYiSE FORD. 

(Filed 15 April. 1959.) 

1. Criminal Law 87- 
Separate indictments for rape a r e  properly consolidated for trial when 

the charges relate to successive rape of the same person by defendants, 
and  eaoh of the convicted defendants, in the presence of the others, con- 
fesses that  in bhe presence of the others he had sesual intercourse with 
the prosecuting witnass forcibly and against her will, since t h ~  crimes 
a r e  the same and a r e  so  connected that evidence a t  the trial upon one 
of the indictments would be ~ompeten~t  and admissible in the trial of 
,bhe others. G.S. 15-152. 

2. Criminal Law # 101- 
Discrepanoies and contradiotions, even in the testimony of the prose- 

cuting witness, do not justify nonsuit, but a r e  for the jury and not the 
court to resolve. 

3. Rape 6 4-- 
The evidence ten&% to show the guilt of each defendant, including the 

confession of each in the presence of the others, is held sufticient to show 
~bhat each had sexual intercourse with the prosecutrix b y  force and 
again& her will, and discrepancies in the testimony of the prosecuting 
witnms a s  to circumstances preceding the commission of the offenses 
do not justify nonsuit. 

APPEAL by defendank from Paul, J., November Term, 1958, of 
WAYNE. 
This is a criminal acbim. The defendan& we= charged in separate 

bills of indictment wikh rape. The respective bills of indictment aharg- 
ed that the defendant named therein, "on or before the 24th day of 
August, 1958, with force and arms, at and in  he county aforesaid, 
did, unlawfully, wilfully andl feloniously ravigh and caxnally know 
Mrs. Leslie Gerald Sitrickland, a female, by force and against her will'' 
etc. 
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The Solicitor far the State moved to consolidlate all seven cases 
for lthe purpose of trial. The motion was allowed. The defendants 
objected and excepted. 

There is ample evidence that the prosecuting w i t n w  was first as- 
saulted by the defend& David Lee Hilcks, while she was walking 
in an alley or pa6h across a field around 10:30 o'clock on the night of 
24 August 1958. The evidence tends to show thart while the prose- 
cuting witness was walking along Elm Street in Goldsboro, the de- 
fendant Hioks pmsed the prosecuting witness and spoke to her. She 
inquired of him where a certain family lived; he d i r d e d  her to an 
alley or path off Leslie Street. Afiter she had proceeded, a short distance 
along the alley, she was seized from behind Iby Hicks. She struggled 
to free herself burt was unable t o  do so. Hicks hiad sexual intercourse 
wilth her, and before he finished ,bhe dlefendlant Wilson appeared on 
the scene land helped remove some of her clothing. Almfost iinmediate- 
ly bhereafiter the &her defendlank appeared. Hicks {again had sexual 
intercourse with her before the others did. 

The evidence ie t o  the effect th'at eaoh of the defendlank had sexual 
intercourse with the prosecuting wiitness, fomibly and against her 
will; that  some of the defendan+s, after having sexual intercourse 
with her, left the immedilate group 'but remained nearby. Testimony 
further tends to  show that  a t  all times while the respective defendants 
were having sexual intercourse wibh the prosecuting witness, she was 
being held by some of the other membem of 6he grmp, except when 
Hicks had intercourse wiltrh her the first time. 

The defendante were arrested and eaah lthereafter admitted to po- 
lice officers that he did have sexu'al intercourse with the prosecuting 
witness, forcibly and cagailnst her will, tat the time and pllace charged. 
All of these defend'anb were ;together when they made ltheir oral con- 
fessions, except Eloyse Ford who wm arrested later and who also 
adm'itted that  he did have sexu~al intercourse wibh the prosecuting 
witness, forcibly and against her will lais charged. 

When the oral confessions were off& in evidence, counsel for the 
defendants aeked to be heard on the volunrtariness of hhe statements 
made by the defendanbs. The court \heard bhe evidenoe in the absence 
of .the jury; whereupon, counsel for the defendanbs istated in open 
court "that they did not question the voluntariness of thc statements 
mlade by the several defendants to Mr. G&rl' (hhe ahief detective 
of the Goldshro Police force laind +he officer who was tw6ifying about 
lthe confwions). The jury returned Ito the wuxitroom and the confes- 
sions were admitted. 

At the conclwion of all the evidence the defendants Henry Williams 
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and Eloyse Ford pleaded guilty, whioh pleas were accepted by the 
%ate. At that time ithe wurt inlstruated ithe jury tihait the cases against 
these two defendlank were no longer before them and would not be 
considered by them. 

The jury returned a verdict of guilky of rape as to all the remain- 
ing defenclaruts with the recommendad~ion bhat punishment of life im- 
prisornment in the State's Prison be imposed as to the defendants Ray- 
mond Bryant, Bennie Lee Ford, William Allen Atkinson and William 
Edward Wilson. As to the defendant Dlavid Lee Hicks, the verdict 
of the jury was guilky of rape witrhout mlaking any recommendation. 
Accordingly, the sentence of death was pronounced\ against him. -4 
sentence of life implrisonmen~t was entered as t o  each of the other de- 
fendants, including Eloyse Ford and Hmry Williams who pleaded 
guilty. 

From the senitences impwed, the defendanits Raymond Bryant, 
David Lee Hicks, Bennie Lee Ford, William Allen Abkinson and 
William Edward Wilson appeal, assigning error. 

Attorney General Seawell, dssistant Attorney General Bruton for 
the State. 

Herbert B. Hulse, Mitchell E. Gadsen, Earl Whitted, Jr., for the 
defendants. 

DENNY, J. The defendants' first assignment of error is based on 
tiheir exception to the ruling d the trial court in granting the Solici- 
tor's motion to mllisolidate the oases for trial. 

The genwal rule with respect 60 bhe con6olidation of criminal cases 
is stated in S. v. Combs, 200 N.C. 671, 158 S.E. 252. "The court is 
eqressly aukhorized by lstartute in t h k  State to order 6he oanmlidia- 
t i m  for trial of two or more indiotmenhs in which the defendant or 
defendants are charged with crimes of the same class, which are so 
connected in time or pl~ace as hhlat evidence at  the trial of one of ,the 
ind idma t s  will be competent and admilslsible a t  the trial of the others. 
C.S. 4622 (now G.S. 15-1523. S. v. Cooper, 190 N.C. 528, 130 S.E. 180; 
S. v. Jarrett, 189 N.C. 516, 127 S.E. 590; S. v. Malpass, 189 N.C. 349, 
127 S.E. 248." 

In S. v. Sorton, 222 N.C. 418, 23 S.E. 2d 301, the three defendants 
were charged in separate bills of indictment wibh an assault upon the 
same pervson and, the cams were consolidded for tri'al. Although the 
defend,anlts did not ahallenge the consolidartion, .the Court in its opin- 
ion said: "The offenses oharged are of {the same clam, relate to an 
assault upon the same person, and appear to be so connected in time 
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and place a~ that  evidence at the trial upon one of the indictments 
would be competenh and admissible tat the ltrial of the other. In  suah 
casss &here is statutory autihority for consolidation." The followjng 
omes are in accord with the (above view: S. v. McLean, 209 N.C. 38, 
182 S.E. 700; 8. v. Davis, 214 N.C. 787, l  S.E. 2d 104; S. v. Chapman, 
221 N.C. 157, 19 S.E. 2di 250; S. v. Truelove, 224 N.C. 147, 29 S.E. 
2d 460; and S. v. Spencer, 239 N.C. 604, 80 S.E. 2d 670. 

These  appellants cite and rely on S. v. Dyer, 239 N.C. 713, 80 S.E. 
2d 769, and S. v. Bonner, 222 N.C. 344, 23 S.E. 2d 45. The, ~e cases 
are distinguishable from the one now beflore us. 

In  the Dyer case the defendants were oharged wiith separate offenses 
of the same class, but of offenses h'aving been 1commi2ited a t  dlifferent 
times and pl'aces. Moreover, the separahe offemes were not provable 
by the same evidence. 

In  the Bonner ome t,he rtwo defendants were being tried under sepa- 
rate bills of i~ndictmmt for the first degree murder of the same per- 
son, and $he cams were oonsolidahed for bial.  The B a t e  was relying 
solely for conviction upon alleged sepwak mnfmsions, each of which 
incriminated .the other defendant and which had not been made in 
his presence m acquiesced in by him. The consol~idmtion for that  rea- 
son w'as held impr~per. 

I n  the instant case, all of the defendants whlo were convicted by the 
jury were together when they m'ade their confmsions, and each de- 
fendant, according Ito the evidence, expressly admitted in lthe presence 
of the others thah he did have sexulal intercourse with 6he prosecuting 
~ i ~ t n e s s ,  forcibly and against her will. This assignment of error is 
overruled. 

The defend~ants allso w i g n  as e m r  lthe refusal of tihe court below 
to allow their motion for judgment as of nomuift ait the close of the 
State's evidience and upon the ~enewal thereof a t  the close of all the 
evidence. 

The defendants insist that the evidence of ithe prosecuting witness 
was not worthy of  belief, since she first told the officers that ehe was 
a t  home with her two small ohildren; thah i t  was late a t  night anand 
her husband was away from home looking for work; .that ishe heard 
a car she thought was her husband's and went out to see. She said 
at that  time a Itm-tone car drove up beside her and ebpped and that  
itwo mloredi boys got out m d  forced her inho the oar; that hhey drove 
to some place, she didn't know exmtly where, and she wars forced out 
of lthe car; that the driver drove off and the o the r  colored boys vaped 
her. She later repudiated her statemenits in Ithis respect, stating thah 
when she was aissaulted ehe was on her way to the home of some 
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friends who lived on Slocum Street, for ithe purpose of getting mme- 
one t o  come stay wiith her unitil her husband came home; that  she was 
afraid to  stay by herself. She said elhe .told, about the automobile be- 
cause "she knew her husband would be mad with her if he knew she 
was (tihat far from home, als he didn't want her to  leave the hlouse at 
night." 

Discrepancies and contradictions in the testimony of a w i t n m  goes 
to the firedibility of the witness and not necessarily to  the competency 
of tihe testimony. Discrepancies and contradictions in ithe State's or 
in a plaiin.tiff's evidence 1aTe mattens for the jury and not for hhe court. 
S. v. Smoak, 213 N.C. 79, 195 S.E. 72; Ward v. Smith, 223 N.C. 141, 
25 S.E. 2d 463; S. 21. Herndon, 223 N.C. 208, 25 S.E. 2d 611; S. v. 
Ham, 224 N.C. 128, 29 S.E. 2d 449; S. v. Humphrey, 236 N.C. 608, 
73 S.E. 2d 479. 

The evidence in this case is voluminous and lurid. Therefore, we 
have purposely refrained from sething i t  out in full herein. However, 
the State's evidence as revealed on the record in this appeal was not 
only sufficient to carry the case to   he jury against eaoh of these de- 
fendank, but amply sufficient to  support trhe vedia t  rendered. This 
assignment of error is without merit. 

Thirty-one of the remaining assignments cvf error are to  the court's 
ohaxge to the jury. We have carefully examined all the exceptions 
upon which all of the remaining assignnlents of error are based, 'and 
no prejudicial error is shown that would ju~stify a new itrial. Hence, 
in the trial below, we find no error in law. 

No Error. 

STATE v. WIIJLIAM FAIN. 

(Filed 13 April, 1959.) 

1. Larceny § 10- 
A sentence of not less than twelve and not more than fifteen years 

upon conviction of defendant of storebreaking and larceny of property 
of a ralue of more than $100, is in excess of that  allowed by statute, 
G . S .  14-70, the maximum punishm~nt  being imprisonment for not more 
than ten years. 

2. Criminal Lam 59 149, 169- 

Where i t  a,ppears on certiorari that  defendant's sentente is excessive, 
both a s  to its maximum and its minimum. hu t  that  defendant has not 
served for a period in e x e s  of that to which he might have been law- 
fully sentenced, the cause must be remanded for  the imposition of a 
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sentence not in escess of that authorized by law, and the defendant 
having been subsequently sentenced for escape with provision that the 
sentence should begin at the expiration of the prior sentence, the cause 
must then be remanded to the county in which the second sentence was 
imposed for appropriate sentence to begin a t  the expirattion of the first. 

CERTIORARI upon petition of William Fain to review prison sentences 
in~posed at, t3he Feibruary-Maroh Term 1957 of the Superior h u r t  of 
Gasitoln County and the July Term 1958 of the Superior Court of 
Stanly Gounty. From GASTON. 

The petirtion, answer of the Attorney General, and certified copies 
of bhe records of the Superior Courts af G&n and Stanly Counties 
attached t o  a.nd made a part of the anlswer of the Attorney General 
establish these facts: 

At the February-March Term 1957 of Gaston Superior Couh de- 
fendant was charged in a bill of ind~ictment with storebreaking and 
larceny of property of a value of more th in  $100.00. Another count 
in the bill of indictment charged him wilth receiving stolen gods .  De- 
fendant in open court entered a plea of not guility to .the charge of 
breaking, entering, and larceny. He apparently was not tried on the 
other coun~t. Vpon the jury verdict of guilty, hhe court entered judg- 
ment "that, et81le defendanlt be confined in the State's Prison a t  Raleigh 
a t  hard labor for a term of not less tiha h e l v e  years nor more than 
fiflteen years." Pursuant to the foregoing judgmenlt commitment was 
issued 13 April 1937. He is presently confined puursumt to  'this com- 
mitment. 

At the July Term 1958 of Stmanly Superior Court defend~ant was 
charged in a bill of indictment with im escape. Defendant entered a 
plea of guilty, whereupon the court entered judgment "that the de- 
fendant be imprisoned in the Counky jail for t-he term of 6 months 
and assigned to  work under the supervision of tihe State Prison Depart- 
ment." the "sentence to run a t  trhe expiration of the wnltence he is 
now serving." 

Defendjant applied ito Judge Clarkson for a writ of habeas corpus, 
sssmting in his petition that he was entitled to  his discharge on the 
f& as sbarted above. Judge Clarhon, by order dated 18 December 
1958, denied the prayer without prejudice to  prisoner's right to seek 
relief by applica~tion for certiorari Ito this Court. 

Attorney General Seawell, Assistant Attorney General Bruton for 
the State. 

Defendant in propria personu. 
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PER CURIAM. The defendant prays tihis Court for review of the 
records and for his disoha~ge from custody. 

The sentence of not less than twelve years and not more than fifiteen 
years, imposed in Gaston County in 1957, is excessive. The applicable 
statute, G.S. 14-70, provida for punishmenit of not lees than four 
months nor more than ten years. Comequently, the sentence is ex- 
cessive both as to its mlaximum and its minimum. Even so, ithe de- 
fendant is not entitled to his discharge sime he has not served for a 
period in excess of that to which he might h'ave been lawfully sen- 
bnoed. 8. v. Austin, 241 N.C. 548, 85 S.E. 2d 924; 5. v. Byers, 248 
N.C. 744, 105 S.E. 2d 71. 

This cause is remanded to Gaston County for the imposition of a 
sentence not in excess of that  authorized by law. The sentence im- 
posed will be effective as of 13 A p i l  1957, epo that  bhe defendant will 
have the 'benefit of bhe time already served. 5. v. Clendon, 249 N.C. 
44, 105 S.E. 2d 93. 

Since $he sentence imposed in Gmton County in 1957 will be vacat- 
ed, this will make uncertain tihe time the w~lrtence imposed in Stanly 
County is to begin; therefore, upon the impolsition of the aurthorized 
sentence in Gaston County the cause will then be remanded to Skmly 
County for imposition of an appropriate sentence based on the de- 
fendant's plea of guilty on the bill of indictment charging 'him with 
an escape a t  bhe July Term 1958 of the Superior Oourt of Sltanly 
County. S. v. Clendon, supm. 

Remanded. 

STBTB v. A. E. PERRY. 

(Filed 29 April, 19.59.) 

1. Criminal Law § 167: Grand July 8 1- 
Finding8 of fact by the trial court to the effect that  persons of de- 

,fendant's race were not excluded from the jury lists or from the grand 
jury because of race, and that there had been no mcial discrimination 
in the selection of grand jurors, are  conclusive on appeal if supported 
by com~~eten t  eyidence. in the absence of some ln~)nom~c.ed ill considera- 
tion of the evidence by the t r ia l  court. 

2. Constitutional Lam § 29: Grand Jury § 1- Evidence held to support 
finding that there was no racial discrimination in selection of grand 
jm. 

Where, in support of defendant's motion to quash the bill of indict- 
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merit on the ground that persons of his race were arbitrarily excluded 
from the grand jury, defendant's evidence tends to show that  the jury 
lists of the county were made up of the names of qualified persons with- 
out regard to race, that  the grand jury was selected therefrom in ac- 
cord with statutory procedure, G.S. 9-1, G.S. 9-2, G.S. 9-3, G.S. 9-24, 
G.S. 9-25, and that  during the prior eight years two Negroes had served 
on the grand jury, without any evidence that  any qualified Negro had 
been excluded a t  any time from serving on the grand and petit juries 
of the county, the evidence supports the court's finding to the effect 
that there had been no racial discrimination in the selection of the 
grand jury returning the indictment against defendant, and the denial 
of the motion to quash is affirmed. 

3. Criminal Law 8 167- 
Where the crucial findings of fact are  supported by the evidence and 

support the court's conclusions of law, the order will not be disturbed 
even though the evidence is not sufficiently clear to justify a subordinate 
finding, and such subordinate Anding will be amended in conformity 
with the evidence, and the order affirmed. 

4. Grand J u r y  g 1: Constitutional Law § 29- 
A Negro objecting to a grand or petit jury because of alleged dis- 

crimination against Megroes in its selection must affirmatively prove 
that  qualified Negroes mere intentionally excluded from the jury because 
of their race or color. 

A Negro accused of crime has no right to demand that  the grand or 
petit jury shall be composed in whole or in part  of citizens of his own 
race nor has he the right to proportional representation of his race 
thereon, but only that  Negroes not be intentionally excluded therefrom 
hecause of their race or color. 

(5. Criminal Law 107- 
Where the findings of the trial court a re  amply supported by the 

evidence, they will not be disturbed on the ground that  some incompe- 
tent evidence was introduced, since i t  will be presumed that  the court 
disregarded the incompetent evidence in making its findings. 

7. Abortion 8 5- 
The evidence in this case is held amply sufficient to be submitted to 

the jury in a prosecution under G.S. 14-45. 

8. Same: Criminal Law 8 5 2 -  
In  a prosecution under G.S. 14-45, hypothetical questions .asked a n  

admitted medical expert witness, based upon a full and fair  recital of 
all  relevant and material facts theretofore introduced in evidence, as  
(to whether the prosecutrix had had a miscarriage, and if so, what WHY 

the cause of it, held competent. 
9. Criminal Law 8 159- 

Assignments of error not supported by any reason or argument or cita- 
tion of authority in the brief a re  deemed abandoned. Rule of Practice 
in the Suprcnic~ Coiirt No. 28. 
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APPEAL by defendant from Olive, J., November Criminal Term, 
1958 of STANLY. 

Criminal prosecution on a bill of indiotment charging the defend- 
ant, A. E. Perry on 4 Ocbber 1957 with using drugs and instruments 
with intent thereby to  procure the miscarriage of Lillie Mae Rape, 
a pregnant woman, - 'a violhahion of N.C.G.S. 14-45. 

Prior to pleading to the bill of indicctmenrt, the defendant moved 
to quash it for reamns whioh will be set forth in the opinion. The 
trilal court denied the motion to  quash. Whereupon, %he defendant 
pleaded Not Guilty. The jury returned a verdiot of Guil6y as charged. 

From a judgment of imprisonment the defendant appeals. 

Malcolm B. Seawell, Attorney General, T. W. Bruton, Assistant At- 
t o m y  General, and Ralph Moody, Assistant Attorney General, for 
the State. 

Taulor & Mitchell for defendant, appellant. 

PARKER, J. This 'action was here on a former appeal by the de- 
fendant. S. v. Perry, 248 N.C. 334, 103 S.E. 26 404. An examinrution 
of .the case on ithe former appeal m d  of the indarut case show8 that  
the bill of indidment in .this cme is the same bill of indictmenlt that 
was before this Court on the former appeal of this case. 

This appears from our deoision of the former appeal: The defend- 
ant is a negro doctor. Lillie Mae Rape is a white woman. The bill of 
indiotment, which oharges %hat ,the offense was commitkd in Union 
C o d y  on 4 October 1957, was found on 28 Ocltober 1957 by the grand 
jury of Union County a+ the October 1957, Mixed Term Union Coun- 
ity Superior Court, which convened on the day the indictment was 
found. The defendlant on 28 Odiober 1957, in apt hime, before plead- 
ing to the bill of indiotmeah, (S. v. Linney, 212 N.C. 739, 194 S.E. 
470; S. v. Speller, 229 N.C. 67, 47 S.E. 2d 537), filed a written motion 
ta quash the bill of indictment, for the reason that negroes because 
of their race have been systematioally excluded from serving upon 
p a n d  juries of Union Oounty for a long period of hime, and khat 
negroes because of their race were excluded from serving upon the 
grand jury of Union Ciounty a t  the term of court when the bill of in- 
dictment was foundi, and that  such systematic exclusion of members 
of the defendant's race from the grand juries of Union County is a. 
violahion of his righits guaranheed to him by the due process and equal 
'protection clauses of the Federal Conlskitution, and by Ant. I, Sec. 17, 
of the Sitate Constitution. On hhe day the bill of indictmenit wiw 
found, the trial count ordered a special venire of 50 persons from 
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Anmn County to appear in count on 30 October 1957, from which a 
trial jury was to be selmted in the case. On 30 Oclbber 1957, ithe State 
announced i t  was ready to proceed with the trial. Whereupon, coun- 
sel for  the defendlant requested thak they be given hime and oppor- 
tunity to inquire into trhe alleged systematic exclusion of negroes 
fi-m grand jury service in Union County, and in support of their re- 
quest and motion to quash the bill of indichmmt filed an affidavit by 
one of defendant's countsel. The material part,s of said (affidavit are 
summarized in our opinion on +he former appeal, land need not be 
repeated here. The tailal court then found M a ffacit thtah the defendant 
had offered no evidence on his mation ito qumh lthe bill of indictment, 
except  this affidavit, and denied rtihe motion. To suuoh denial ithe de- 
fendant excepted. The defendant bhen pleaded Not Guilby. He was 
oonvioted iby the jury, and sentenced Ito a term of imprisonment by 
the court. From such sentence he appealed to  hhe Supreme Court. 

The Count on the former appeal revensed rthe verdict and, judg- 
ment, of irnp~tisonmen~t, and c l d  i k  opinion with +his language: 

"Whether a defendant lhlm been given by the court, a reasonable 
time and qportunilty ito investigate and produce evidence, if he can, 
of racilal discrimination in bhe &aswing and selection of a grand jury 
panel must be determined from bhe f ads  in each pahicular case. Af- 
ter a careful examinahion of all hhe fsct~~ in Ithe instant ciase, it is our 
opinion th,at the trial court denied the defendant a reasonlable cq- 
pontunity and hime rto investigarte and produce evidence, if such ex- 
iets, in reqec t  to the alleg&ions of racial discrimination as to the 
grand jury set forth in trhe motion 60 quash and in the supporting 
affidavit of Samuel S. hliltohell. Whether &he defendlank can establish 
the alleged racial discrimination or not, due process of law demands 
thak he have his day in court on this mlatter, and such day he does 
not have unless he has a remnlable o p r t u n 4 t y  and time to  investi- 
gake and ,produce his evidence, if he h a  any. 

"The judgment and verdiat below are revemed, and (the case is 
remanded for further proceedings. In  the Superior Court the defend- 
ant will have ithe opportunity to  present the evidence, if any, that 
lie may have as to trhe alleged racial discriminatlion ia the grand! jury 
panel. If {the trial count ah such hearing then finds there w a ~  no racial 
discrimination, the trial will proceed on the present, indictment. If 
the trial judge then finds there was racial discrimination in the grand 
jury panel, and quashes the indictment, the defendant is not to be 
d'ischarged. He will be held unltil an indidment against him can be 
found by an unexceptionable grand jury. S.  v. Speller,  229 N.C. 67, 
47 S.E. 2d 537." 
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Our opinion on the former appeal was filed 7 hlay 1058. At the 
25 August Term 1958 of the Superior h u r t  of Union County, the 
defendant, pursu~a~nt [to N.C.G.S. 1-84! made a mnation for removal 
of his ame for trial to some adjacent county, and supported the mo- 
tion by an affidavit. suggeating th& tihere are probable grounds to be- 
lieve thait a fair and impartial trilal of the cme cannot be had in 
Union County. Judge Olive presiding granted the nmtion, and entered 
an order deoreeing that  the case be removed to  the Superior Court 
of Stanly County for trial ah the 21 Noveinber 1958 Te rn ,  or at a 
later term. 

At the 24 November Term 1958 of Stanly Superior Court, the de- 
fendansty again in apt  (time, before pleading to the bill of indiotment, 
moved to  quash the bill of indidment on bhe idenltical grounds that  
he did a t  his former trial ait the OctcYber 1957, Mixed Term of Union 
Counrty, as above staked. I n  his motion to quahsh the defendant re- 
quested t.h& the itrial court issue subpoenas and subpoenas duces tecum 
requiring the presence in court of the Clerk of the Superior Court of 
Union County, the County Conmissioners of Union County, the Sheriff 
of Union County, the Tas  Collector of IJnioii County, and the County 
Accounhant of Union County as witnesses to be exanlined by him in 
respect to  his contention that members of the negro race were pur- 
posely excluded by reason of ltheir raw from the grand jury of Union 
County which indided him, and thait such officials bring with them 
"certain reoords, documenhs and papers pertaining {to Union County 
Giand Jury Compositions since 1936 through the present year." 

When the motion t.o quash tihe bill of indictment oame on to be 
heard, the defendant pllaced an the stand and examined J .  Hampton 
Price, Clerk of the Superior Court of Union Oounty; B. F. Niven, 
the Tax Collector of Union County; Roy J. Moore, Tax Aocountant 
and Tax Supervimr of Union Counhy, and also Clerk to the Board of 
County Commissioners of Union County; James R. Bra.swel1, Chair- 
man of the Board of County Commiesioners of Union County; and 
Shelly Griffin, a Deputy Sheriff of Union County for eight years, and 
in charge of the courtroom when count is in session. Ben Wolfe, Sheriff 
of Union County, did not appear, but sent a statement by a reputable 
physician to the effect that  he is receiving treatment for severe high 
blood prmure,  has frequent blackout attacks, and has been advised 
by his physician not t o  appear in court for any reason because of his 
health. The Record! shows that these witnesses brought with them 
many and voluminous records, docu~nen~ts and papers pertaining t o  
the composition of Union County Grand Juries for many years and 
up to the time of ithe hearing of defendant's motion to quash the bill 
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of indictment. Defendant offered no other witnesses .than those named 
above. 

Judge Olive having heard all the evidence and arguments of coun- 
sel made the following finding of facts: 

"1. That  lthe isaid Grand Jury a t  the Oatober 1957 Term of Union 
County Superior Court wais regularly drawn and o&ituted as pro- 
vided by lthe Norhh Carolina Statute and there was no systematic, 
purposeful, intentional or arbitrary exclusion of any qualified person 
from mid jury by reason of race, or otherwise. 

"2. That  adult negroas constitu6e approximsvtely 12% % of the total 
adult population of Union County, North Carolina. 

''3. That, although there wm no mmber  of the colored r aw on 
the Grand Jury of Union County in 1957 (the Grand Jury of said 
County was chosen for a period of one year as  provided by law), 
members of the wloiwi race served on the Grand Jury at various 
times before and mbsequonh 60 1957; and members of the colored 
twoe have served on the trial panel of said court regularly before, in- 
cluding and subsequeut to 1957. 

"4. That  no evidence was offered by movant .that any qualified 
person to  serve as a juror was wrongfully excluded from serving on the 
Grand and Petit juries of Union County a t  any time. 

"5. That  the Bill of Indiatment in this oase was regularly land legal- 
ly found and returned by a duly and legally conistitutd Grand Jury 
of Union County, North Clarolina, ak the October 1957 Term of Su- 
perior Court of said County. 

"6. That  none of hhe movant's oonstitutimlal righQ were violsited or 
abridged in the selection of the Grand Jury which found and return- 
ed the Bill of Indidment in this case." 

Whereupon Judge Olive denied the motion to  quash ,the bill of 
indictment. 

Defendant assigns as errors Judge Olive's findings of fmt Numbers 
1, 3, 4, 5 and 6, for the reason that  these findings of fact are contrary 
to the evidensce offered lby tihe defendlamt, land .to all the competent evi- 
dence offered during 2ihe hearing of the motion Ito quash ithe bill of 
indictment,. Defendad neither excepk to, nor assigns as error, \the 
finding of fact Number 2 "thah vtdult negroes constitute approximate- 
ly 12% % of the toltal adult population of Union County, North Caro- 
lina." 

The finding of faiot of Judge Olive are wnclusive on {appeal, if sup- 
po~ ted  by o o m p e b t  evidence, "in ithe a k n c e  of some pmnouncd 
ill cornideration" of the evidence by Judge Olive. S. v.  Koritz, 227 
N.C. 552, 43 S.E. 2d 77, ceh. denied, 332 U.S. 768, 92 L. Ed. 354; 
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S. v. Speller, 231 N.C. 549, 57 S.E. 2d 759, cert. denied, 340 U.S. 835, 
95 L. Ed. 613 ; S. v.  Kirksey, 227 N.C. 445, 42 S.E. 2d 613 ; S. v.  Bell, 
212 N.C. 20, 192 S.E. 852; S. v. Walls, 211 N.C. 487, 191 S.E. 232; 
S. v. Cooper, 205 N.C. 657, 172 S.E. 199; Akins v. Texas, 325 U.S. 
398, 89 L. Ed. 1692; Thomas v. Texas, 212 U.S. 278, 53 L. Ed. 512. 

Prior to 1947, it was provided iby N.C.G.S. 9-1 that  the tax returns 
of (the (preceding year for the counby should constitute the murce from 
which bhe jury list shoulid be drawn, and ihhis wm then the d y  pre- 
soribed source, and from this cjlource shall be selected for the jury 
list the niames of all ~ u c h  persons as have paid all the taxes assessed 
againt them for the preceding year land are of good moral ch-r 
a d  of d c i e n t  intelligence. To meet the mstirtutional change of 
ithe previous year election, N. C. Const., Art. I, Sec. 13, making womm 
eligible to serve on juries, N.C.G.S. 9-1 wm amended in 1947, 1947 
Seaion L~wE,  Oh. 1007, enlarging the source to include not only the 
.tax r & m s  of the preceding year but ahso qa list of nlames of persons 
who do not appear upon the ltax lists, who tare rasidiemb of the county 
an$ over henty-one years of age," ho be prepa~ed in each county by 
the Clerk of the Board af Commissionens. The 1947 ammdment &ruck 
out, khe provision as to the payment of taxes for +he preceding year, 
and further provided thah names for the jury list shall be secured from 
such sources of information as rare deemed ~eliable which will pro- 
vide the names of pensom of the county above twenrty-one y e m  of 
age residing witihin the county qualified for jury dulty. Excluded from 
the list are perreom who have been convi~oted of crime involving moral 
turpitude, or are non compos mentis. 

N.C.G.S. 9-2 provides ithat lthe jury list shall be copied on small 
wrolls of paper of equal size and put into the jury box. N.C.G.S. 9-3 
providas 4hat ah least twenty days before a term of the Superior 
Court, lthe Board of County Commissioners shall sause b be drawn 
from lthe jury box by la child not more than ten years of age the re- 
quired number of scrolls, and &he persons who are inscribed on such 
scrolls shall serve as jurors at the term of the Superior Court next 
ensuing such daawing. 

N.C.G.S. 9-24 provides that a Judge of the Superior Court prc- 
siding over a term of count ah which a grand jury is to be se lwtd  
"shall direct the names of all persons rdurned jurors to be writhen 
on ~crol ls  of paper and puh into 'a box lor hat and &awn out by a child 
under ten years of age; whereof the h t  eighteen &awn shall be a 
grand jury for the court; and the residue shall serve petit jurors 
for the couat." N.C.G.S. 9-25, Grand Juries in Certain Counties, pro- 
vides as to Cnion County as follows: "A grand jury for Union County 
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shall be selected a t  each February Term of the Superior Court in the 
usual manner by the presiding judge, which said grand jury shall 
serve for a period of one year from the time of their selection." 

The grand jury which indicted tihe defendiant a t  the Ootober 1957, 
Mixed Term of the Union County Superior Court, was selected, sworn 
and impaneled {at lthe Februlary Term 1957 of Union County Superior 
Court, pursuant to N.C.G.S. 9-25, which appears in the Record of 
this aaee on the former appeal. 

J. Harnpton Price, Clerk of the Supellor Court of Unilon County 
for 9 years, and prior to that  County Tax Collector of Union County 
for about 13 years, \testified in substanoe as follows: I have the jury 
b k  with me covering ithe period from 1945 up to the present. I 
think lthe Minukes of the Court took aare of hhe jury up until that 
time. I have the Minutes Dookek Book of the Count back to 1936. 1 
run familiar with most of the names on the jury list since I )have been 
Clerk. Ike Montgomery, a negro, was on the grand j u ~ y  in 1954. Ikx 
Houston, a negro, is on lthe grand jury in 1958. There were other 
n e g m  in (the panels, but when you are drawing them by lot i t  is 
not always possible (to get a negro on the gnmd jury, due to the mall 
ratio between negroes and whihes in Union County. From 1950 to  
1958, both inclusive, no negroes servedl on the p a n d  juries of Union 
County, except Ike Montgomery and Lex Houston. I n  1942 there is 
the name of &his Smiith, land I think we have a Currtis Smilth, white, 
and a Curtis Smith, negro. In 1945 there is one W. I. Helms, and I 
don't know if he ils a negro or white. I n  1948 there is a Hoyle Helms, 
and I d'on't know if he is a negro or white. I n  1939 there is a Curtis 
Helms, and I don't know if he is a negro or white. 

B. F. Niven, County Tax Collector of Union County for S years, 
and prior to  that Deputy Sheriff of the county for 4 yoans, and Sheriff 
of $he county for 16 years, 'testified in substance follms: He has 
with him his records and ledgers for about 21 or 22 years. From his 
records he testified as to t,he nambers of whites and the numbers of 
negroes in the 9 townships of Union County for a number of different 
years. He didn't miss a court during the 20 years he was Deputy 
Sheriff and Sheriff. He did not at%end court after he was Sheriff. Hc 
testified as follows: "I cannot isay that any negroes were on the Grand 
Jury during my term. They were on the regular panel but the Grand 
Jury is seleated out of the regular panel in the courtroom in the 
presenoe of the Count by a child out of a ha~L The whole panel is in 
there. I t.hink if a negro had been chosen to serve on the Grand Jury 
I would have known it. I could not say for sure thah any negroes did, 
not serve on the Grand Jury, but I do know that  they have been on 
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the regular jurias and there could have been one on the Grand Jury, 
but I could nat name one by nlame. I know Ike Montgomery. I am 
nat sure which township he lives in but I think i t  ie Vance. I have my 
scroll for the year 1954." 

Roy J .  Moore, Tax Accounknt and Tax Supervisor of Union Coun- 
t y  since 15 May 1935, b t i f i ed  in substance: He is Clerk to  the 
Board of County Commissionem of Union Ciounhy. He helps prepare 
the jury list. The jury list is prepared every two years from the ltax 
scroll for men, both negroes and whites. He  gets bhe names of women, 
bath negroes and whites, from the precind lists. About 10% of the 
names placed in the jury box are women. When the jury lisft is pre- 
pared, ik is presented t o  the Board of Coun~ty Commissioners. The 
names so presented lare cut from thits list, and put in the jury box. 
From the jury list presented to the Board of Oounty Commissioners 
is excluded rthose people exempt from jury service by N.C.G.S. 9-19, 
!to wit, ball practicing physicians, regular minilstem of the gospel, prac- 
ticing aktomeys a t  liaw, &c. No negroes have been excluded from 
grand juries because of race to  his knowledge. 

An affidavit of Roy J. Moore in the Reoord shows that 48 per- 
sons were drawn from the jury box for service (as jurons a t  the Feb- 
ruary Term 1957 of the Union County Superior Court, and 6 h J  of 
lthis number one person at least was a nego. 

Jmames R. Braswell, Chairman of the Board of County Commis- 
sioners of Union County for the past four yeans itestified in substance. 
The jury list has been prepared and put in the jury box twice since 
he was chairman - in 1955 and 1957. The jury lislt is made up from 
6he tax records and preoincit scrolls. He has been pmIut each time 
the jury was drawn fmm the jury b x  during his term of office. .4t 
no time during his chairmanship of lthe Board has there been any 
discrimination. 

This appears from an affidavit of James R. Brmwell in the Record: 
"Affiank further says that in selecting the names of male persons for 
jury service, in the manner above stated, no consideration or re- 
gard is given to race, creed or color; that  all names of women are 
selected from the precinct registration books for jury #service without 
regard to  race. creed, oolor or party affiliation; that  $he names of the 
white race and the negro race seleated from %he tax returns are there- 
fore in direct proporhion to the names of persons of the white race and 
the negro race appearing on the tax returns and the precinct registra- 
tion books." 

Deputy Sheriff Shelly Griffin, Deputy Sheriff for 8 years, a Policc- 
man for 6 years, and just elected Sheriff of Union County, testified, 
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in pant, on direct examination by defendant's oounsel: "I hlave been 
Deputy Sheriff for eight years. When count is in m i o n ,  I take charge 
of lthe courtroom. The Sheriff is there most of the time and I am 
there mmt  of the time also. During the period, I knew personally 
that  Lex Houston sewed on the Gmnd Jury and I believe that  he 
e r v e d  ithis year. Hc ie serving now. He began to serve in February, 
1958. I osnnat remember any others who served; there may have been 
one more, but I can't remember." On cross-examinartion by $he State 
he testified: "During my eight years of public (service Ithere, I have 
observed the trilal panel and have observed negroes serving on the 
trial juries. About every term of Court we have, from one to two, 
maybe more. And that  hm been true within the pas* eight years. I 
have just been eleated Sheriff of hhe County." On redirecit examination 
by defendant's counsel he testified: "During my eight years I have 
observed negroes on the jury panel, one or two on practically every 
jury panel. Prior to th~art time, I was a CXy Police Officer ,and I did 
not get too much chance to  go into ithe courtroom. But during those 
eight yearn, I can only remember swing two negroes on the Gnand 
Jury." 

Defendant introduced in evidence the grand jury lish of Union 
County Superior Court for the years 1936 rthrough 1958. 

Defendant has offered no evidence that  any qualified negro, man 
or woman, h m  had his or her name excluded art (any ltime from trhe 
jury list o r  the jury )box of Union County, or has been excluded art m y  
time from serving on grand and petit juries in Union Gounty Superior 
Court, by reason of race. 

Defendant has offered no evidence of any racial discrimination a t  
any time against members of the negro race in the preparation of the 
jury list and the jury box in Union Coun~ty, and in drawing jurors 
from [the jury box for a term of court. Defendant ha? offered no evi- 
dence of any racial discrimination a t  any time against members of 
the negro race in the &awing in open court by a child under ten years 
of age of the names of eighteen jurors to  serve as a grand jury from 
the names of all personls returned as jurors a t  that  term from n box 
or hat containing the names of all %he jury panel, a.s is required by 
N.C.G.S. 9-84. 

According to Judge Olive's finding of f a d  Number 2, to which dc- 
fendant has not excepted, adult negroos constitute about 1 2 S p  of 
the adult populaction of Union County. The defendant's evidence clear- 
ly shows that  for a t  least eight years prior to November 1958 one or 
two negroes have served on practically every jury panel ah terms of 
Union Counity Superior Court, and from .these panels during that  
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time the grand juries of Union County Superior Court have been 
s e l e d d .  The evidence is undisputed that ithe names of jurors drawn 
from the jury box t~ serve as jurors at  the February Tcrin I957 Uniorl 
County Superior Count contained at lomt the name of onc ncgro, and 
that from this list of jurors the grand jury wm drawn that found 
the bill of indictment in this case. Defendant's evidence also plainly 
shows that for ah least eight years prior to November 1958, only two 
negroes, to wit, Ike Montgomery in 1954, and Lex Houston in 1958, 
have served upon the grand juries of Union County Superior Coulrt. 
Considering all of tjhe evidence, the facts hhat for 'at least eight yews 
prior to Novemlber 1958 only two negroes were drawn from a box or 
hat in open court by a child under ton y e m  of age, gland jurors 
from a list of jurors, praetioally all of which contained the names of 
one or ~t.wo negroes, andl thah the grand jury finding the hill of indict- 
ment in this case was drawn from la jury panel mnhining at least 
one negro, do n d  show, in our opinion, thlat negroes because of rtheir 
race have been systematiclally excluded from sowing u p ~ n  g&nd juries 
of Union County for at  least eight years prior to November 1958, and 
in lpaI$icular fails to show th~at ncgroes because of bhhsir ram werc 
wrongfully excluded from serving on lthe grand jury Ithad, found t h ~  
bill of indictment against defendant in hhihis claw. 

This Oourt said in State v .  Walls, supra: "The child dmws from 
the jury box the names of all writs land oonditions of men. white and 
negro (persons, Jew land Gentile, who are qualified b =we under thc 
law. A more pe~feot system could hardly be devised to insure im- 
pantialihy. " 

Judge Olive's finding5 of faot are amply supym.ted hy cornpotent 
legal evidence, wibh tthis ~ x c g t i o n :  dudgc Olive found in his findings 
of fact Xumher 3 that "members of the oolored race served on tho 
grand jury tat various times !)efore and subsequent Ito 1957." The evi- 
dence pl~ainly ehows, and he should have found, 'that itwo n e p e s  have 
served on Union County grmd juries for lait I& eight, yeam prior ta 
November 1958, to wit, Ike Montgomery in 1954, and Lex Houston 
in 1958. We amend his findings of fact in ithat respect alone. Beforc 
1950 the evidence is not sufficienhly clear t o  jurstify a finding of fact 
6hlak negroes have served upon the grand juries of Union Counlty from 
1936 to  1950. A study of the evidence plainly shows that [tihis Is nat 
a mse where Judge Olive's cl.ucial findings of fact are so lacking in 
support in the evidence tillat to give them effect would work [tihat fund- 
amental unfairness whi~ch is lait war witih due p r o m  or equal protec- 
tion. Defendantb assignments of error to Judge Olive's findings of 
fiwt, as amended by us, are overruled. 
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Defendant's assignments of error to Judge Olive's failure b find 
thatt negroes have been sysbematioally excluded from serving on grand 
juries of Union County for more 6han (twenty years, and including 
the grand jury impaneled in 1957, and from 6he grand jury that, in- 
diated defendant, are overruled. 

Defendant assigns as error the denial of his motion to quash the 
bill of indictment. 

A negro objeoting {to a grand or petit jury because of #alleged dis- 
oriminahion against negrcras in i k  selection must affirmatively prove 
that  qualified negroes were intenhionally excluded from the jury be- 
cause of their race or color. S. v. Perry, supra; Miller v. State, 237 
N.C. 29, 74 S.E. 2d 513, cent, denied, 345 U.S. 930, 97 L. Ed. 1360; 
Fay v. New York, 332 U.S. 261, 91 I,. Ed. 2043; Akins v. Texas, supra. 

This Court speaking by Ervin, J., said in Miller v. State, supra: '(The 
Fourteenth Amendment Ito the Constitution of the Unihed StiEhltes does 
not confer upon a negro citizen charged wi~th crime in a state court 
trhe right to demand tihat the grand or petit juiy,  whioh considers his 
owe, shall be composed, either in whole or in part, of citizens of his 
own race. All he can demand is thak h~ be indiakd or tried by a jury 
from which negroes have not ibeen intentionally excluded became of 
their mce or color, In consequence, bhere is no constitutional warrant 
for the proposition that a jury which indiatis or tries a negro mu& be 
composed of persons of each race in proportion to ltheir respeotive 
numbers as citizens of the political unit from which the jury is sum- 
moned. Cihing numerous cases from the 'C'. S. Supreme Court and 
from our Court." 

Eubanks v. Louisiana, 356 U.S. 584, 2 L. Ed. 2d 991, is plainly 
didinguishable. The procedure in the Stake of Louisiana in seleciting 
grand jurors is entirely different from the procedure in North Caro- 
lina. The of the rtmvo cams a h  differ. 

The Supreme Count of the United S t a t e  has held conshkntly for 
80 years that the indicrtment of a negro defendlant by rt p n d  jury in 
a stake oourt from which members of his race have been ~ystemat~ical- 
ly excluded solely because of their race is a denial of his right to (the 
equal ,protecltion of the laws required by the Fourteenth Amendment 
to the United Shltes Constitution. S. v. Perry,  supra; Miller v. State, 
supra; Eubanks v. Louisiana, supra. A like conclusion is reached in 
North Carolina by virtue of our decision on "the law of the land" 
ohuse embodied in the Declaration of Rightas, Art. I, Sec. 17, of the 
North Carolina Constitution, and we have comistently so held since 
1902. S. v. Peoples, 131 N.C. 784, 42 S.E. 814; S.  v. Speller, 229 N.C. 
67,47 S.E. 2d 537; Miller v State, supra; S v. Perry, supra. However, 
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the evidence in this case and Judge Olive's findings of f a d  do not 
show a eystematic exclusion of members of tihe defendant's race, sole- 
ly because of their race, from the grand jury which found the hill 
of indictment against him, and from grand juries of Union Count,y 
for a t  least seven years before that time. 

Judge Olive designates all of his findings ias findings of fact. They 
are M h  findings of f a d  and conclusions of law. His findings of fact, 
a s  amended by us, amply support his conclusians of law and hi!s order. 
Judge Olive properly denied defend'ant's motion to  quash the bill of 
indictment, and his assignment of error thereto is overruled. 

Defendanlt's aisrsignment of error for the failure of the court to 
strike out an affidavit of James R. Braaswell, Chairman of the Board 
of County Commissioners, offered in evidence by lthe %ate is over- 
ruled. The learned trial judge was well able to weigh ithe evidence, 
and to disregard incom'petent evidence, if any, in the affidavit. There 
is nothing in Judge Olive's findings of fact to ishow, that if the affi- 
davit contained incompetent evidence, which we do not admit, i t  in- 
fluenced in any way his findings of fiaot, his conclusions of law, and 
his order refusing the motion to quash the bill of indictment,. Bizzell 
v. Bizzell, 247 N.C. 590, 101 S.E. 2d 668; Insurance Co. v. Shaffer, 
250 N.C. 45, 108 S.E. 2d 49. 

Defendant has in his brief his exceptions 60 the failure of the trial 
court to sustain his motions for judgment of nonsuit. He makes no 
argument in his brief in respeot bheroto. He closes his brief by stating 
thah if his assignment of error !to the refusal of the court t o  quash the 
bill of indictmen+ is overruled, that  he should be awarded a new trial. 
There was sufficient evidence offered by the State to carry the case 
to the jury. The trial court correctly overruled defendant's motions for 
judgment of nonsuit. 

Defendanrt's #only other assignment6 of error, broughlt forward and 
discussed in his brief, relate to a hy\pothetiml question asked Dr. J. 
G. Faulk. Dr. Faulk is a physician and surgeon. Defendant admitted 
he is a medioal expert specilaliaing in surgery. In  October 1957 Dr. 
Faulk was chief of surgery in Union Memorial Hospital. On 12 Octo- 
ber 1957 he saw Lillie AIae Rape in the hospital. He took her to an 
examination room, and did a pelvic examinahion. The hypothetical 
question contained, a full and fair recital of all relevant and maherial 
facts already in evidence, and it was sufficiently explicit for the wit- 
ness t o  give tan intelligent and safe opinion. I t  was properly framed SO 
as to inquire of Dr. Faulk, if he liad a professional opinion, whether 
Lillie Mlae Rape had had a miscarri'age, and if so, what was the cause 
of it. Dr. Faulk drew no inference from hhe testimony. He merely ex- 
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pressed his professional qpinion upon an rtseumed sbte of fack sup- 
ported by evidence previously offered. Dr. Faulk's answers to the 
hypothetical question related to matters requiring expert knowledge 
in the medical field about whiah a person of ordinary experience would 
not be c.apable of forming a satisfactory conclwion u~naided by expert 
testimony from one learned in $he medical profession. All defendant's 
wignments of error relating to the hypothetical question and the 
answers thereto are overruled. S. v. Knight, 247 N.C. 754, 102 S.E. 
2d 259; S. v. Mays, 225 N.C. 486, 35 S.E. 2d 494; S. v. Dilliard, 223 
N.C. 446, 27 S.E. 2d 85; S. v. Smoak, 213 N.C. 79, 195 S.E. 72. 

Defendant's other mignments of error set fodh in the Rewrd are 
not brought forward and mentioned in his brief. In  respect to them 
no resson or argument is stated, and no authorilty is cited in defend- 
ant's brief. They are, under ow Rules and decisions, deemed to have 
been abandoned. Rule 28, Rules of Pracitice in the Supreme Court, 221 
N.C. 544, 562; Ibid in G.S., Vol. 4A 157, 185; S. v. Bittings, 206 N.C. 
798, 175 S.E. 299; S. v. Gordon, 241 N.C. 356, 8.5 S.E. 2d 322; S. v. 
Atkins, 242 N.C. 294, 87 S.E. 2d 507; S. v. Thomns, 244 N.C. 212, 93 
S.E. 2d 63; 8. v. Adams, 245 N.C. 344, 95 S.E. 2d 902; S. v. Smith, 249 
N.C. 653, 107 S.E. 2d 311. See Pruitt v .  Wood, 199 N.C. 788, 156 S.E. 
226. 

In the trial below we f ind 
No Error. 

ROY OHARLIE BEAUC'HAMP, JIR., v. OIIIFJWRD STONEWALL CLARK, 
JR., AND PILOT FREXGHT CARRIERS, INC. 

(Filed 29 April, 1959.) 

1. Automobilea 41- Conflicting evidence a s  t o  which vehicle was on  
wrong side of highway requires submtssion of the  issue to t h e  jury. 

The rehicle operated by plaintiff arid the vehicle owned by one de- 
fendant and operated by the other, traveling in opposite directions, 
collided or "sidwwiped" each other, wulting in  serious personal injury 
to plahbife and damage to both vehicles. There was conflict in the testi- 
mony as to whioh vehicle was over the cmter  line of the highway and 
diverse inferences were permissible from the physical facts In evidence, 
including the damage to the rerspective vehicles and skid marks. Held: 
The conEcting evidence was for the determination of the jury, and the 
denial of defe~lctants' motion to nonsuit was without error. G.S. 20-148. 

a. Automobiles Q 89 -  
In view of the great weight of the recrpective veh'icles, the physical 

clamnge resulting from the collhion ill sui t  held not to establish a s  n 
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matter of law that  plaintiff's vehicle was being operated a t  such a high 
rate of speed a s  to constitute a violation of statute o r  the rule of the 
prudent man. plaintiff's vehicle being a ton and a half truck, loaded 
with cinders, and defendants' vehicle being a tractor-trailer with a 
load weighing some 33,000 pounds. 

Same: Automobiles g 41a- 
The physical faots a t  the scene of a collision cannot warrant non- 

sui t  if they a r e  not in harmony and diverse inferences can be drnwn 
therefrom. 

Compromise and  Settlement- 
Authority of the person negotiating a compromise settlement is news- 

for the settlement to bar the alleged principal. 

Same: Insurance § 62- 
Provisions of a policy of liability insurance authorizing insurer to 

make investigation, negotiation and settlement of any claim against 
insurer R L  it ( I W I ~ S  espetlient. and including in its coverage a person 
driving the vehicle with the permission of insured, do not authorize 
$in.surer, in abtaining a compromise settlement with the other party in- 
volved in the colli.%on for tlamage to the other vehiole, to  settle the 
claim for serious persmal injuries sustained by the person driving the 
insured vehicle with the permimion of insured, even though he was ad- 
vised by insurer's agent that  insurer was going to settle the claim for 
damages to the other car, there being nothing to indicate that  he was 
informed tha t  insurer was planning to give away his claim for personal 
injuries, and it  appearing that  he consistently denied that  he was a t  fault. 

Appeal and E r r o r  g 4 2 -  
The charge of the count will be construed a s  a whole, and exceptions 

thereto will not be sustained when the charge so construed is a correct 
instruction upon the law. 

APPEAL by defendants froin Sharp, S.J., December 1, 1958 Term 
of FORSYTH. 

I Ic  yes R. Tt'ilson !or plaintiff, appellee. 
Wornblr. ('arlyle, Sandridge c t  Rice for defendant, appellants. 

R o ~ a r . 4 ~ .  J. Defendants appeal from a judgment awarding plain- 
tiff damages for personal injuries sustained in a collision which oc- 
curred about noon 5 Deceniber 1956 on U. S. Highway 158. Plaintiff 
was driving his father's ton and a half 1950 Chevrolot \truck west- 
wardly from Win8ston-Salem towards PIocksville. The truck had an 
overall length approximating eighteen feet. I t  had a stake body and 
dual wheels on the rear. It was loaded with cinders. 

Defendant Clark was driving a tractlor-trailer for defendant Pilot 
Freight Carriers, Inc. (hereafter designated as Pilot) in an eastward 
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direction from Mocksville towards Wimton-Salem. The tractor-trailer 
had an overall length of 44Sfeet. The tractor had a Diesel motor, 
was 14 to 16 feet long. It wae equipped with two wheels on the front 
and dual or four wheels on a single axle on the rear. I t  weighed ap- 
proximately 11,000 (pounds. The trailer was connmted to the trailer 
by m e w  of a "fifth wheel" on the tractor. The trailer fits on this 
"fif+h wheel" and is held in place by a king pin. Near Ithe rear of the 
tnailer were two axles separately connected t o  the trailer. Each axle 
carried dual or a total of four wheels per axle. The body of the Srailer 
was approximately four feat from the ground. It was .twelve feet high. 
The body was of stainlws steel or aluminum with vertioal rilk on 
the side to provide additional strangtrh. The trailer weighs about 10,000 
pounds. It wlas loaded with carbon. The cargo weighed about 33,000 
pounds. The gross weight of .the vehicle and cargo was approximtely 
54,000 pounds. 

Plaintiff based his right to recover on his asertion tihart the t>ractor- 
trailer was being aperated a t  an unlreasonable speed and on the wrong 
side of the road; bhat Clark failed to keep a proper laokouit and failed 
to yield the righh of way to oncoming traffic. 

Defendants denied the allegations of negligence and pleaded contrib- 
utory negligence on the part of plaintiff, asserting plaintiff was driv- 
ing his vehicle 'at an unreasonable rate of speed and on fthe wrong 
side of the road and failed to k e g  a proper lookout and to yield the 
road ta oncoming traffic. 

The first asserted error present& by defendant~s is the refusal to 
allow their motion to nonsuit. This motion is based on the conltention 
that the physical facts observed after the collision demonstrate as a 
matter of law plaintiff's negligent operation of his motor vehicle, 
proximately causing his injuries. 

The collision occurred near Sheets Banbecue, a restaurant situate 
on the north side and about 150 feet from the highway. The space bc- 
tween the restaurant and the highway was unobstructed. Traveling 
west in approaahing Sheetis Barrbecue there is a slight decline and 
curve to the driver's right. 

Plaintiff testified: "When I was coming around this curvc I saw 
this Pilot h o k ;  he was approximately 2 to 3 foot across the line on 
my side of the road, and when I saw him I applied my brakes, and 
the firs& hhing thak I remember hititing was the drive wheel, which is thc 
first set of dual wheels on the tnador, right behind Che cab. Then I 
went on down the side of the trailer, mlade marks down the side of 
the tmiler." Pllaintiff fixed his speed a t  35 to 40 m.p.h. and that of 
the trmbr-trailer ah 35 m.p.h. 
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-4 witness at  the restaurant testified: "I heard the racket froin 
the wreck, and when I did, I turned around and saw Mr. Beauchamp's 
truck spinning around. At the time I first glimpsed it, Mr. Beau- 
champ's truck was headed west, and it made a complete turn and 
headed back east. When I first saw Mr. Beauchamp's truck he was 
on the right side of the highway." 

An employee a t  the restaurant testified: "As I stod there and 
looked out that window, I saw the two vehicles just before they hit: 
just a few seconds, and the transfer truck was around a foot on Beau- 
champ's side of the road. When I speak of the %ransfer truck,' I am 
speaking of the Pilot .truck. Mr. Beauchamp was on his side of the 
road." 

Defendant Clark testified that he was passing weetbuund traffic. 
One of the vehicles by signal indicated i t  intended to turn to the right 
to go to the restaurant. T'he following vehicle slowed down. Plaintiff 
was behind that vehicle. Plaintiff was 150 to 160 feet from Clark 
when he rounded the curve andl fir& came in Clark's sighh. Plaintiff 
was then traveling approximately 60 m.p.h. Clark was traveling 25 
to 30 m.p.h. When he first saw the Chevrolet, t'he driver had applied 
his brakes. "and I noticed that tihe Beauohamp truck's rear tires were 
sliding, and he got, I would say, somewheres around 30 feet of me, 
and the wheels quit sliding, and he just angled across bhe road and hit 
me as I have described, my left wheels were I would say roughly 
a b u t  two feet from the center line, to  the soutih side of the center 
line. When I say (left wheels,' I am referring to all of the wheels, lt8he 
tractor wheels and the trailer wheels." 

Following the collision the Chevrolet was to the nortrh of the center 
line of the highway, headed in a nontheasterly dirmtion, partly off 
the highway. The f m t  wheels were broken, the hood badly crushed, 
with a crease in i t  from which i t  could be inferred ithat it had been 
caught under the trailer. The cab was injured. The panel on the right 
side of the body was gone. 

The tractor was headed south, occupying practically all of the 
south lane of the highway. The trailer, still coupled by the fifth wheel, 
was headed in an easterly or southeasterly direction. The right rear 
wheels were south of but within a few inches of the white line mark- 
ing bhe center line of the highway. The front end of the trailer was 
likewise over the center line of lthe highway but oocupied less of the 
nonth lane than did the rear end. The left (tire on the drive wheel of 
the traator hjad burst and the wheel had been knocked back 2 or 3 
inches. This disconneoted the drive shaft and drolplped, i t  on the ground. 
One of the upright ribs on the body had been knocked off. The body 
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was otherwise damaged on the left side. There were signs under the 
body showing where ilt had been scraped. The left forward axle under 
the trailer was broken lmse and knocked back and out of alignment. 
Clark testified: "When the left part of my tractor was struck, I was 
knocked into the floorboard, down underneath tlhe steering wheel, be- 
tween the seat and the brake pedals, and so forth. After tihe collision 
took place, the wheels being knocked out of line and the road slanting 
there, my unit rolled down across the white line, and the tractor went 
into a jackknifed psition. I'd say my tractor-trailer traveled around 
8 feet after the Beauchamp truck struck the tandem wheels on thc 
lefthand side of the trailer." 

Controversy exists as to brake inarks made by the tractor-itrailer. 
On the north side of the highway and to the east of the portion oc- 
cupied by the vehicles after the collision Tere skid inarks made by 
dual wheel hires. The northernmost of these skid marks were about 
eighteen inches from the north edge of the road. The southernmost 
were well t o  the north of the center line of the highway. These skid 
miarks terminated abruptly some five feet or more from tihe rear of 
the trailer. Thsse skid marks were apparently made by the Chevrolet. 

Does this evidence force one to a single conclu~ion as to the cause 
of the collision? The answer must, n-e think, be in the negative. Where 
were the vehicles prior t o  the collision? If plaintiff's testimony is ac- 
cepted, he was to  his right of the center of thc highway, and Clark 
WM to his left. If so, Clark was violating the statute which com- 
m,ands: "Drivers of vehicles proceeding in opposite directions shall 
pass each other to the right, each giving to the other a t  least one- 
half of the main-kraveled pontion of the roadway a8 nearly as possi- 
ble." G.S. 20-148. 

The skid marks made by the Chevrolet may reasonably support 
plaintiff's assertion ithait having discovered Clark's violation of thc 
law, he was trying to  avoid a collision with the tractor-trailer. 

Tha t  the vehicles came together with such force as to  cause (the 
djamage depicted to each vehicle does not necessarily mean that  the 
Ohevrolet was being apemted a t  such a high rate of spced as t o  drm- 
onstnate a violation of the statute law or (the rule of the prudent man. 

When the front portion of the vehicles came in contact, was the 
Ohevrolet then moving or  had i t  3t,topped? Does the termination of 
skid marks from its wheels indicate thcy had ceased ito move? Would 
the momentum given t o  a mass moving with the velocity which Clark 
accords his vehicle produce the damage shown to that mass by strik- 
ing a motionless body like the loaded Chevrolet? On these questions 
reasonable persons may reach different conclusions. That being true, 



N.C.] SPRING TERM, 1959. 137 

the court correctly overruled the motion to nonsuit. Kirlcnzan 21. 

Baucom, 246 N.C. 510, 98 S.E. 26 922; Jerniyan v. Jernigan, 236 N.C. 
430, 72 S.E. 2d 912; Winfield v. Smith, 230 N.C. 392, 53 S.E. 2dl 251; 
Adcox v. Austzn, 235 N.C. 591, 70 S.E. 2d 837. 

The flactual situation presented in this case is readily distinguiished 
from the situation depicted in Powers v. Sternberg & Co., 213 N.C. 
41, 195 S.E. 58. I f  physical facts oan speak louder than living wit- 
nesses, all notes produced by the facts must be in harmony. Discord 
in ltlhe inferences drnwn from physical facts requires a jury interpre- 
tation just as discord in par01 testimony requires an evaluation before 
a final determination can be made. 

Defendants pleaded compromiw and settlement t o  defeat plain- 
tiff's recovery. To  wtabllsh their plea, they offered: 

(1) A pollcy of insurance i sued  by Nationwide Mutual Insuran.ce 
Company to plaintiff's faither, olvner of tlie Chevrolet truck. This 
policy provided insurance coverage for specified amounts with re- 
speot to deqgiated risks. Coverage E, insuring against proper,ty dam- 
age liability, reads: "To pay on behalf of the Insured all sums which 
the Insured shall become legally obligatedl to  pay as damages be- 
came of injury to or destruction of property, including the loss of 
use thereof, caused by accident and arising out of the ownership. 
maintenance or use of the automobile." 

Coverage F provides protection in substantially the same language 
for b d i l y  injury liability. 

By definition of "insured" tlie policy covers and insures one who 
operates the vehicle with permission of the owner. Plaintiff was, at 
the time of his injury, operating with the permission of his fakher. 

The policy contained this provision: "With respect t o  such in- 
surance &* I -  afforded by this policy under Coverages El F and H. 
the Conzpany shall: ( a )  defend any w i t  against the Insured alleging 
such injury, sickness, disease or destruction and seeking damages on 
account thereof, even if suoh suit is groundless, false of fraudulent; 
but the Company inay make such investigation, negotiation and settle- 
ment of any claim or suit as i t  deems expedient." 

(2) A release dated 15 Jlanuary 1957 executed by Pilot. This re- 
lease reciter a payment of $2,565.72 for which Pilot released plaintiff 
and his father "froin any and all actions, causes of acition, claims, de- 
mands . . . and property dlamage resulting or to  resullt from accident 
#at occurred on or about the 5th dlay of December 1956, a t  or near 
Highway 155, Winsion-Salem, Forsyth County, N. C." The sum paid 
represents the amounts expended by Pilot in repairing its vehicles. 

The relea~e contained this provicion: "I/we understand that this 
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settlement is the compromise of a doubtful and disputed claim, and 
that  the payment is nort to be construed as (an admimion of liability 
on the part of the pemons, firms and corporations hereby released by 
whom liability is exprwsly denied." 

(3) A check of the insurer to Pilot for the sum stated in the re- 
leme. This check shows ithe policy number, the claim nunlber, and 
date of the collision. The check was paid by drawee bank. 

(4) Parol testimony from Jack Hughes, an adjuster representing 
the insurer. This testimony wais offered for trhe sole puppose of sup- 
porting the plea of settlement. Hughes td i f i ed  that about a week 
after the oollision he sent Mr. Smith 60 the hospital ;to ascentain from 
plaintiff how the collision occurred and rthe names of witnrsses who 
could confirm plaintiff's s t r a h e n t .  Smith reported to Hughes pur- 
porting to give plaintiff's version of the accident. (Plaintiff testified 
that he did not recall talking wikh Smith, and the attending physician 
testified that  plaintiff probably would not remember berausr of the 
sedatives given plaintiff.) Smith's repont of plaintiff's admission would 
tend to place responsilbility for lthe collision on plaintiff. Hughes fur- 
lther testified that he made other investigations, including an intcr- 
view with a highway p t m l m a n  who wrts ,at the scene slhortly after the 
collision occurred. He testified 6ha;t on 10 or 12 January he visited 
plaintiff in the hospital. He  then told plaintiff ltihat tihe investigartion 
made by the witness indiclated plaintiff was on the wrong side of the 
road and the collision was caused by pl~aintiff. He  Itestified: "I ex- 
plained 60 him hhaG in view of the investigahion, that if we did nat 
pay Pilot for their d~amages, that  trhey would, in all probability, file 
a lawsuit against him, 'and ;that since our investigation indioaw that 
he was a t  fault, we would be in no posiition rto defend him on that case, 
and, therefore, we felt that we would have to go ahead and pay for 
the damagss. 

"Mr. Roy Beauohamp, Jr.  made no objeotion to the stakernent.~ I 
made to  him, just repeated, other than to say to the effect, 'I don't 
think I WM a t  fault.' 

"I had also told him whlat our investigation had disclosrd, in the 
statement in my file, indicating that he didn't know which side of 
the road he was on rut the time of the accident, and hc didn't object 
to it, he just - and he didn'h deny it. His main commenrt was that, 
'I don't think I am ah fault.' But I explained to him a t  thak time tihat 
I would have rto go ahead and mfake a settlement wilth Pilot Freight 
Oarriem for their damages." The witness M i f i e d  thlat following this 
conver~atirm he entered into negotiations with Pilot, made the pay- 
ment,, and took the release from them. 
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It is conceded that plaintiff sustained serious injuries. He was in 
the hospihal the first period from 5 Decemiber 1956 to 5 Marsh 1957. 
He was mbsequenitly haspitalized in April. Doctors testified that it 
will be some years yet before the full extenrt of his injuries can be 
definiitely determined. While in the hospital he was given large 
amounh of sedatives. 

The court held the settlement made by the insurer with Pilot did 
not bar plaintiff's action and for that reason excluded the evidence. 
Defendants assign this ruling as error entitling them to a new trial. 
The assignment presents the question: Does the evidence offered tend 
to establish the plea of compromise? 

We quote, as a correct statement of the law, from the opinion of 
Parker, J., in Jenkins v. Fields, 240 N.C. 776, 83 S.E. 2d 908. "A com- 
plated compromise and settlement fairly made between persons legal- 
ly competent to contract and having the authority t o  do so with re- 
sp& to the subject mather of tihe compromise, and supported by suffi- 
cient consideration, operates as a merger of, and bars all right to re- 
cover on, the claim or right of action in.cluded therein, as would a 
judgment duly entered in an action between said, persons. Snyder v. 
Oil Co., 235 N.C. 119, 68 S.E. 2d 805; Hinson v. Davis, 220 N.C. 380, 
17 S.E. 2d 348; Armstrong v. Polnlcavetz, 191 N.C. 731, 133 S.E. 16; 
Sutton v. Robeson, 31 N.C. 380; 11 Am. Jur., Compromise and Set- 
tlement, Sec. 23." 

It will be noted t b t  auhhority with respect to the subject matter 
of the conlpromise is essential. Did insurer have any autrhority to de- 
feat plaintiff's right to compensation for injuries which the jury has 
found were negligently inflicted on him by defendants? To establish 
such authorisy they rely solely on the policy provisions authorizing 
it to settle claims or suits against the insured, and the policy definition 
of insured. There is no suggestion thak pIlain~tiff paid1 any part of the 
premium or that he knew when he drove $he (truck that the driver was 
insured against liability for property damage to the amount of $5,000 
and againat personal injuries to the amount of $5,000 to one person 
with total personal injury liability amounting !to $10,000, or in any 
way assented to the settlement. 

The insurance company, although authorized to invwtigate, had 
not interviewed Craft and Blake, patron and employee of Sheets 
B a r h u e ,  who saw the collision and testified that plainkiff was on his 
right side of the highway. True, representatives of ithe insurance com- 
pany say they inquired of plaintiff if he could furnish i t  names of 
witnesses who would1 negative their conclusion trhat he was a t  fault, 
but plaintiff was at that time in a helpless oondition in the hospital. 
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Apparently plaintiff located these witnesses after he left thc h ~ i t a l .  
When the insurer informed plaintiff of its conclusion that hc was ah 
fault and for that  mason it  inhended (to settle, he protested: "I don't 
think I was a t  fiault." There is no suggestion t , hd  plaintiff was in- 
formed that  the insurance company was planning to give away plain- 
tiff's cllaim for personal injuries or that  the company then bo intended. 
The insurance company is nat here contending lthat it used plaintiff's 
right of action for personal injuries t o  settle a claim for which it n.as 
primarily liable. That oontention is made by defendants. 

The company, for a stated con~pcnsatroa, hadl assumed contingent 
liabilities for maximum amounts. Here, as noted, the nlaxini~.ini liabili- 
t y  for injury to  any person is limited to $3,000. I s  i t  conceiva1)lc that 
the insurer and the policyholder ever contemplated that the policy 
provision authorizing the inmrer t o  settle claims was ever intended 
to vest the insurer with the fight to obligate 4he lmlicyhol~-icr for an 
unlimited amount over and beyond the amount the insurrr was obli- 
gated to pay;  or by settling a claim for property dainagc dcprivc the 
policyholder of his right of action for substantial permanent injuries? 
If the policy provisions are broad enough to permit .urh a scttlcinrnt 
without specific assent from t(he policyholder, could it do so over the  
protest of the insured? Logic and a fair interpretation of the policy 
provision compel the c.onclusion that under the facts here depicted 
insurer had no authority to  compi.omisc and settle  plaintiff'^ claim 
for the injuries tortiously inflicted on him. 

This conclusion is in harmony with a practically unaniluous llne of 
decisions from other appellate courts. Fikes zl. Jolznso~.  328 S.W. 2d 
362 (Ark.), 32 A.L.R. 2d 934; Forenzost Dair-ies u. Cnmpbc.11 Poal Co., 
196 S.E.  279 (Ga.) : U.S.A.C. Transport v. Corley, 202 F 2d 8 ( a p -  
plying Georgia law) ; Burnhanz 21. Wdliants, 194 S.W. 751, compare 
Keller v. Keklikzan, 244 S.W. 2d 1001 (Mo ) ; Cou>ztry~~ton u. Breen, 
271 N.Y.S. 744, affirmedi by Court of Appeals, 198 X E. 5 3 6 ;  Hulz~ka 
21. Baker, 34 N.E. 2d 68 (Ohio) ; D e  C'arlucci zl. B ~ a s l e y ,  83 .4 2d 823 
(N.J . )  ; Isaacson v. Boswell, 86 A. 2d 695 (N.J.) ; Daniel v. Adorno, 
107 A. 2d 700 (D.C.) ; Last v. Brams, 238 Ill. App. 82; Perry v .  Paulk- 
ner, 102 A. 2d 908 (N.H.) ; Jetton v. Polk, 68 S.MT. 2d 127 (Tenn.); 
Hvrley v. MciMilLan, 268 S.W. 2d 229 (Tex.) ; Graves Triich Lzne Inc. 
v. Home 021 Company, 312 P. 2d 1079 (Kan.) ; Brattot, v. Speaks, 
286 S.W. 2d 526 (Ky.) ; 5A Am. Jur.  119 and 120. 

The Supreme Judicial Court of Mass. has apparently reached a 
differcnt oonclusion. Long v. Union Indemnity Po., 178 N.E. 737, 
79 A.L.R. 1116. 

Defendants assign as error portions of thc c11argc. They contend 
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the portions excepted to unduly restriot, the effeck of statemellits by 
plaintiff against his interest. We think it apparent from an examina- 
tion of the entire charge that the court carefully instructed rthe jury 
with respeot to adnlissions by plaintiff. She expressly charged the  
jury that stateinents made by plaintiff were substanltive evidencc and 
admissible against him. She further charged that a failure to deny 
asserted wrongful operation of the truck could be haken as an ad- 
mission. Considered as a whole and not as separate sentences, tjhc 
oharge is a oorreat statement of the law. This is the proper way to 
test the charge. Keener v. B e d ,  246 N.C.  247, 98 S.E. 2d 1 9 ;  Vincent 
v. W o o d y ,  238 K.C. 118, 76 S.E. 2d 356;  In re Humphrey ,  236 N.C.  
142, 71 S.E. 2d 915 ;  Hooper v. Glenn,  230 N.C.  571, 53  S.E. 2d 843. 

No Error. 

STATE v. 31BC:K ATWOOD. 

(Filed 29 April, 1969.) 

1. Criminal Law § 53: Homicide § 14- 

Where, in a homicide prosecubion, defendant contends that deceased 
committed suicide, i t  ie competent for a n  expert witness who has testi- 
fied as  to the angle the bullet entered the body of deceased, to stand 
np and point the pistol a t  his own body a t  such angle to demonstrdte 
his tesbimony that it  was physically difficult to get his arm in a position 
to shoot a bullet a t  such angle. 

Where, in a homicide prosecution, defendant contends tha t  deceased 
committed suicide, i t  is comwtent for a n  expert witness tn twtify from 
his examhation of deceased's clothing, skin tissue taken from tlweascd's 
body, the piatol and bhe ammunition used, that the fatxi1 shot was fired 
by a pistol not closer than 40 inohes from deceased, and that the Size 
of the wound of entry did not indicate a contact shut. 

3. Same: Criminal Law s 38- 
Testimony of an expert as  to the amoumt of yowdar burns left 'on 

white blotting paper when similar ammunition was fired from the death 
pistol a t  rarious distances is competent in explaining his testimony, 
based upon powder burns in deceased's clothing and in deceased's body 
around the wound, as abo the distance the pistol was from deceased's 
body when the fatal  shot was fired. 

4. Criminal Law s 16% 
Where the State introduces a n  exhibit without objection, b u t  defend- 

ent's objection to testimony of witnesses in regard thereto is sustained, 
and the court charges the jury not to consider the exhibit o r  any evi- 
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dence relating thereto, defendant's objection to the admission of the 
exhibit is untenable. 

5. Oriminal Law (3 85- 
The State, in offering in evidence statements of defendant that  de- 

ceased had the pistol in his own hand and had himself fired the fatal 
shot, is not precluded from showing by the testimony of other witnesses 
Chat the facts in regard to the flring of the pistol were otherwise. 

6. Homicide (3 20- 
The State's evidence tending to show that  defendant intentionally 

shot deceased with a pistol, inflicting fatal  injury, is sufficient to be 
submitted 'to the jury and support a conviction of murder in  the second 
degree. 

H1oor~k3, J., took no part in the consideration or decision of this cnsc. 

APPEAL by defendant from Preyer, J., September Term 1958 of 
ALLEGHANY. 

Criminal p~~osecu~tion on a bill of indictment barging first degree 
murder. 

When the case was called for trial, ,the Solicitor for rthe State etated 
th,at he would put  he defendant on (trial for semndi degree murder or 
~ms laugh te r .  

Plea: Not Guilty. Verdiot: Guilty of murder in the second degree. 
From a judgment of imprisonment, defendant appeals. 

Malcolm B. Seawell, Attorney General, Claude L. Love, Assistant 
Attorney General, and Bernard A. Harrell, S ta f f  Attorney, for the 
State. 

R. Floyd Crouse, Worth Folger, J .  Erle MeMichael and Deal, 
Hutchins and Minor for defendant, appellant. 

PARKER, J. At the close of d l  the evidence, defendant made a mo- 
tion for judgment of nonsuit. G.S. 15-173. 

The State's evidence is in substance aa follows: About 2:00 a. rn. 
on Sunday, 2 February 1958, Talmage Whitaker, a 26-year-old man, 
and the defendant were in ti small dorage room adjoining a large 
room in which defendanrt operated a beer parlor and grocery store. 
While there, a bullet fired from a 32 calilber Smith & Wesson pistol 
with a four-inch barrel, belonging to  defendant, entered the front of 
Talmage Whitaker's chest and went through his body. About 3:00 
or 3:30 a.m. on the eame morning, Dr. Gayle Jackmn Ashley, found 
Ly thc trial court ito be an expent wiitness as a physioian, examined 
Talmage Whitaker's dead body in the emergency room at  a hospital. 
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In  his opinion, his dea4th was caused by the above described wound. 
About two weeks before Talrnage Whitaker was killed, Hallie Blev- 

ins Hamm was in defendant's place of business. A conversation came 
up about George Whitaker. The defendant said: "He did not like 
none of the Whitakers, none of the damned W~hitakers." She was in 
defendanrt's place of business ,a short time before Talrnage Whitaker 
was killed. Defendant said: "He and Talmage were good friends, and 
he got up a oonversartion about (the Whitaker boys and said he and 
Talmage were good friends, that TaImage had worked for him and 
that  Talmage was in there the night before and called for some money 
he owed him and he was not going (to pay irt, that  if he came back in 
there, he would stiok a bullet in his damned pk." 

About midnight of the night Talmage Whitaker was killed, Riohard 
Andrews was at  defendant's place of businem. The defendant, Tal- 
mage Whihaker, Bert Reeves, Morris Moulder, a boy he did not know, 
and defendant's wife were presenrt. While there he heard a conversa- 
tion betiween defendlank land Talmage Whitaker as follows: "Mack 
said &o Talmage, 'You told Old Bell. I know you did,' and Talmage 
replied, 'No, I didn't.' Talmage started walking away and Mack %aid, 
'You are la g. d. 8s. o. b. and a liar. I know you did,' and Talmage re- 
peated, 'No, I didn't.' Then Mack said something else, to which I 
did not pay too close attenttion, and that he, Maok Artwood, talked 
to Talmage Whitaker in a kind of rough tune of voice, and that I saw 
no gun there tibat night. That  I stayed there 15 or 20 minutes." 

About midnight on 1 February 1958, or shortly thereafter on 2 Feb- 
ruary 1958, Bert Reeves, his friend, Morris Moulder, who is in the 
U. S. Navy and lives in Indiana, Talmiage Whitaker and a girl ar- 
rived in an automobile a t  defendant's place of business, which is 
situate about four miles north of the town of Stparta on U. S. Highway 
21. Defendant and hie wife were there. Reeves and Moulder went into 
defendant's place of bushes :  Talrnage Whitaker and the girl re- 
mained in the automobile. Talrnage Whitaker came in later. The girl 
remained in the automabile. While there, Reeves drank some whkky 
and beer. He got the whisky from the defendant. It was bootleg liquor, 
and was in &he storage room. Moulder drank some beer there. As cme 
enters defendant's place of  business there is a big roam about 25 x 50 
feet. At the end of this room on the left ie a storage room about 10 x 
25 feet. 

Reeves heard Whitaker eay, "lets go back and get a d!rink." De- 
fendant and Talmage Whitaker went into the storage8room. Reevas 
testified as follows: "When Talmage and Mack w m t  into ithe store- 
room, they closed the door and I was sititing between the juke box 
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and the stove and had been drinking some. There were some chairs 
around the stove and Morris and Mrs. Altwwd and I were there and 
I went to sleep. The next thing I remember is when Morris got me 
awake and I turned around and Talmage was lying on the floor be- 
hind me. Someone said Talmage had been shot and I went over and 
looked a t  Talmage and kicked him kind of on the leg and told him 
to wake up. I thought he wm asleep. Mack said to me, 'Leave him 
done;  he has been shot.' I was standing over Talmage and, Mack 
brought a pistol in and Mack stuck the bu,tt of i t  in Talmage's left 
hand and said, 'This is the way he had it.' Mack took the pistol and 
stuck Talmage's hand in there land pushed his hand upon i t  and took 
it away. Shortly thereafter the ambulance came and I went to the 
hospital." 

Moulder testified as follows: "I wen~t to sleep sitting around the 
stove. Mack woke me up when he hollered to his wife that 'Talmage 
shot himself with that  old gun.' We were standiing around the stove. 
Mack hollered a b u t  three times tihait Talmage shot himself fooling 
with that  old gun. I woke up and got up out of my chair. He went 
into the back room and when he came out he had Talmage, dragging 
him, and he dragged him in #and laid him down. Mack had his arms 
under Talmage's arms and his feet were dragging the floor. He drug 
him from t.he back room and laid him down in the big room. Then 
Mack !brought the gun out. I do not remember whether i t  was in the 
bark mom or whether he had it on him or what, but I saw him put 
the gun in Taimage's htand and wiggle i t  around and said, 'That is the 
way he had the gun.' The gun was put in Talmage's left hand. I saw 
Mack walk behind the counter and I do not, know whether he laid the 
gun up there or what. I did not see lthe gun any more." 

Talmsge Whitaker's hhumb on his left hand was off to about the 
first joint; his two middlle fingers on rthe same hand were off down 
to the second joinb; and his li'ttle finger on the same hland was stiff. 
His left hand had been in that  condition since he was 12 years old. 
It was caused by a dynamite cap. He was right-handed. He was five 
feet, six or seven inches tall, and weighed 140 pounds. 

Sheriff Dent Pugh arrived at, hhe hospital about 3:30 a. m. on 2 
February 1958. Talmage Whitaker was dead, He talked there with the 
defendant. He smelt the odor of alcohol on defendant's breath, and, 
in hi~s opinion, he was under its influence. This in subatance is what 
defendant said ,to Sheriff Pugh at the hospital: Whitaker asked him Ito 
go into the back room. They did. Whitaker asked to see his pistol. He 
llmded him his pistol, andl told him to be careful, it was loaded. He 
walked over to the other side of the back mom, and hiad his back 
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turned t o  Whiltaker. He heard the pibtol fire. He  looked around, and 
Whitaker had fallen aillong the empty casw. \17hitaker was holding 
the pistol in his right hand. He took it  out of his hand, and laid i t  on 
the floor. He  called an ambulance, and carried Whitaker to  the hos- 
pi6al. About 6:00 a. n ~ .  on the same day Sheriff Pugh and Melvin 
Crawford, a special agent of lthe State Bureau of Investigation, went 
to defendant'b home, waked liim, and they went to defendant's place 
of business. The pistol was lying on the floor in the back dorage room. 
The defendant said then that  he took the pistol out of Whitaker's 
hand, and laid it on the floor, and khat he hadn't moved it before we 
picked i t  up. That he gave Whitaker a drink of nontax-paid whisky, 
and he walked over to  the stairway leading upstairs to get a drink 
of red liquor that he had stuck down by the stairway, and then the 
pistol fired. That he was seveiial feet away, when lthe pido1 fired. That  
he got Whitaker under the arms, and dragged him into the front rooni. 
Sheriff Pugh testified he had subpoenaed Talmage Whitaker as a wit- 
ness against defendant in a hit and run case. 

Melvin Crawford picked up the pistol, wrapped it  in a handker- 
chief, carried it  t o  Raleigh, and turned it over to  special agent Hay- 
wood R. Starling at the Stlate Bureau of Investigation Laborakory. 
He  was present when Starling tested the pistol for fingerprints. Craw- 
ford took fingerprints from Talmage Whitaker's handis, which were 
put on a card. The pistol had in the chamlber five unfired bullets and 
one fired shell. He  gat Talmage Whitaker's clothes from a stretcher 
: ~ t  the undertakers, puit them in a bag, and carried them to  Raleigh. 

The itrial court found as a fact that Haywood R. Starling was an 
expert on fingerprint identificaltion. He  testified, in substance: He ex- 
amined this pistol on 3 February 1958, and found fingerprints on it  
on the frame jusk below the cylinder release. The fingerprint repre- 
senk  the right thumb. The end af the thumb in that  fingerprint was 
pointing direcltly upward !towlard   he cylinder release. It uTa> directly 
behind and below lihe cylinder. He made a comparison of this finger- 
print, a right thumlb fingerprint, with the right thumb print on the 
fingerprint card he received from Melvin Crawford,, bearing the iden- 
tification "fingerprints of Talmage Whitaker." I n  his opinion, the 
right, thumb fingerprint on the pistol is identical with the right t<humb 
fingerprint on the card he received from Melvin Crawford, bearing 
for identifioation "fingerpnints of Talmage Whitaker." 

On 3 February 1958 Dr. G>ayle Jackson Ashley performed an autop- 
sy on Qhe body of Talmage Whitaker to  determine the path of the 
bullet through his body. The bullet entered hhe front of the chest just 
below the left nipple, and went through the body a t  an angle of about 
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10 degrees upward and 25 degrees toward #the middle portion, or mid- 
line, of the body. There was a m a l l  wound on the anterior chest wall, 
abouit three-eights of an inoh in diam&r. There was another wound 
on the back of the left ohest cage approximakely one-fourth of an inch 
in dilameter. He testified in detail as to !the angle and course of the 
bullet through the body, using a pencil to illustrade his testimony. In  
response rto la quastion asked by the Sitate, Dr. Ashley was permitited, 
over an objection and exception by the defendant, b stand, up and 
point &he pistol art his body at t'he angle whiich the bullet wound pene- 
hated Talmage Whitiaker's M y .  The court in overruling +he objec- 
tion by defendant in~tructed the jury that  ithey could only consider 
this demonstration as i t  may i l l h ~ r u t e  Dr. Ashley's testimony, and 
could not consider i t  as substantive evidence. Over objections and 
exceptions by the defendant, Dr. Ahley was permitted .to ltestify that 
i t  wasn'tt a very convenient angle to pull the trigger with his right 
hand, m d  that  i t  was physically diffioult Ito get his lanns in a position 
to demonstrate the angle of the wound with that pistol. The Record 
shows later on that  $he rtrial court, without any objection on defend- 
ant's ,pant, permitted the jury to examine the pietol in any manner 
they desired to do. Dr. Ashley fmther .testified that he did not obtain 
suffiaiellit information to enable him to give an opinion as .to the dis- 
tance the pistol was from the body at the time the \bullet was fired. 

Defendant's assignrnenbs of error to .the demonstration by Dr. Ash- 
ley 60 illustrate his W i m o n y ,  and ;to his W i m o n y  as rto the angle 
of Ithe p i h l  set forth above w e  overruled. S. v. Powell, 238 N.C. 527, 
78 S.E. 2d 248, and oases cited rtherein; People v. Willis, (Cal. App.) , 
233 P. 812. The California case was a prosecution for murder. The 
Court held admissible in evidence an expert's rtestimony as to opera- 
tion of gun used by defendant, land difficulty of pulling trigger while 
holding i t  in position from which defendant waa alleged to have 
fired. "A witness may use his own body, or a member of his body, or 
an article, to illudrate or explain (the evidence." 32 C.J.S., Evidence, 
Sec. 603. S. v. Carr, 196 N.C. 129,144 S.E. 698, relied on by defendant, 
is factually distinguishable. I n  th& caee rthe issue was whether fhe 
deceased committed suicide or was killed by the defendant. A new 
trial was awarded because mediod expert testimony was erroneously 
admihted to  the effeot &ah it wm not possible for deceased .to have 
fired the gun, and made the wound the expert saw, which was the very 
issue the jury had to decide. 

John Boyd, a special agent of the State Bureau of Investigahion, 
does f i r e a m  identification work, land is =signed to the ballistics 
laboratory. He holds a degree from North Carolina State College, 
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which includes extensive training in microscopy. He has received 
specialized technical tl-aining in the field of firearms identification 
and in different types of woapom in five different manufacturing 
plants. He has received technical training in the H. P. White Techni- 
oal Laboratories in BelA4ir, hfiaryland. He has made 500 or 600 ballis- 
tics itiesvts in the last six years. In  the last six ysars he has testified 
abouit 100 time's as an expert in the field of ballistics in the State and 
Fedimal Courts. Withouh any objection on lthe part of defendant, the 
trial court found ithat he was tan expert in the field of ballisitics. He 
testified in substance: The field of ballistics includes, among other 
things, powder and shot concentration or shot patterns, and making 
chemical 'hsts  for nitrahes and gun powder. He examined Talrnage 
Whitaker's j~acket, which he got from special agent Melvin Crawford. 
T,he jacket had a stain on the front left upper portion and a point of 
penstnation a t  this p i n t .  From a visual impedilon the sbain was be- 
lieved ;to be blood. A standard nitrate test made on rthe area around 
the hole in the jacket for the purpose of determining if there were any 
burned or unburned particles or powder residue around this area of the 
jacket showed the powder residue a t  that point on the jacket was 
only negligible. He also ran a nitrate test on Talmage Whitaker's 
sweat shirt and undershirt, whicll revealed only a negligible an ount 
of nitrates. The nitpabe 6est is for gunpowder residue. In Sparta about 
3 February 1958 he saw Dr. Gayle Jackson Ashley remove from Tal- 
Inage Whitalier's body home skin tissue from the point of penetration 
of the wound and tihe left, chest. He  saw William Best, chemist of the 
State Bureau of Investiva;tion, make a chemical test to  determine 
whether or not those portions of skin tissue aontained burned or un- 
burned powder particles or powder residue. The test was negative. H e  
fired the Smirth & Wesson pistol belonging to defendant, land, which 
pi&l was the death weapon, into white blotter paper t o  try to dupli- 
o a k  bhe niltra~te tests on Talmage Whitaker'rs garments that  he tested. 
This weapon was fired in conitact with the blotter paper, and was 
bwked away from the paper periodically a t  definiite intervals unkil 
s distance of 40 inches was reaahed. In  doing this he used 9 or 10 pieces 
of this paper. Powder residue and partially burned and unburned pow- 
der pahicles were noted st every point back 60 40 inches. There was 
only a negligible amount of nitrate a t  40 inches. This very favorably 
compares a t  40 inches t o  the nitrate b s t s  which were conduated on 
Talmage Whitaker's garments. He used the same type of ammuni- 
tion as was found discharged in the cylinder of the pistol. He  used 
these pieces of paper to illustrate his Itestimony. He wed white blolMer 
paper so as to give n contrast between the black unburned and burned 
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powder particles and powder residue and lthe white background of the 
paper. From hie examination of Talmage Wlhitaker's clothing, of the 
skin tissue taken from his body, and of the pistol, he has an opinilon 
saltisfaotory to himself that the pistol was fired a t  a distance of 40 
inches or more from Talmage Whitaker's body. If this Smith & Wea- 
son pistol were fired in contact with a human body, tihe wound of entry 
would be a large gaping hole due 60 the fact that the force of the gas 
pressure forcing the bullet down tshe barrel must be iallowed to escape 
in the M y  down the wound of enltry. That  force blows a large hole 
in the human body. Whereas, if the pistol were fired at a distance, rthe 
only force the human body would receive is that  of the impact of the 
striking of the bullet. The hole th~at  tbi pistol would impart to a body 
fired lsut a distance would be la hole approximately the size of the bul- 
let. He  observed the wound on the front of Talmage Whitaker's body. 
I n  his opinion, the size .of the wound of entry did not indicate a con- 
tact &hot. On a con'tact &hot iit would be pradically impossible to re- 
move la11 of the nitraltes from Ithe clothing regardless of how they arc 
handded. It would nearly be impossible to remove them other than 
by washing them, beeause the nitrates, the burned and unburned 
powder particles are imbedded in$o the fabric. They are not just, 
gently laid on it. They are thrown lthere by terrific force. A shlort that  
was fired a t  some disbance, part of the niitraites would still be imbed- 
ded in the fabric from the force that  pushed them there. You could 
nlot remove them all. 

Defendant a'esigns as error the admission in evidence, over his ob- 
jecltion and exception, of the testimony of John Boyd that, in his 
opinion, the pistol was fired a t  a disltance of 40 inches or more from 
Talmage Whitaker's body, and that, in his opinion, the size of the 
wound of entry did not indicate a contawt shot. S. v. Fox, 197 N.C. 
478, 149 S.E. 735, was a prosecu~tion for murder. A doctor, admiitted 
to be a medical expert, examined rthe body of Jesse Taylor, the mlan 
killed. He was asked, this question by bhe State: "Have you an opin- 
ion satisfactory to yourself on this question, as t o  whether or not 
Jesse Taylor, the wound which was found in his neck, was inflicted 
while he was lying or standing up?" "Answer: "Yes, sir my opinion 
is that he was lying down." This Court held ithe testimony competent, 
as clearly wibhin the domain of expert testimony. In  S. v. Stanley, 227 
N.C. 650, 44 S.E. 2d 196, a phyeician testified thtait, in his opinion, 
deceased was lying on ;the floor when fatal injuries inflicted; in 
l c M a n u s  v. R. R., 174 N.C. 735, 94 S.E. 455, a physician testified 
the intestate, in his opinion, was lying down a t  time of injury; in 
George v. R. R., 215 N.C. 773, 3 S.E. 2d 286, there is similar testi- 
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mony as in the McManus case. I n  S. v. POWELL, supm, a medical ex- 
pert testified as to the bullet wounds in. and powder burns on tiw 
head and hand of deceased. This Court held thlat i~t was competent 
for him to testify from his examination of the body as to the position 
of deceased's hand when the fatal shot was fired. John Boyd is an 
expert witness on ballistics. He saw and tested the deceased's garments, 
and saw the wound on the front of Talmage Whitaker's chest-the 
point of entry of the bullet. The opinions he expressed are clearly 
competent as within the realm of expert testimony. The above as- 
signments of error, and defendant's assignment of error Nutnber 8 re- 
laded thereto, are overruled. 

Defendant's assignment of error Number 3 is that the cou1.t erred 
in permithing John Boyd to  testify, over his sbjecbion and exception, 
as to the tests he made in firing the death pistol, with similar ammuni- 
tion 'to the empty shell in the chamber of the pisbol, into white blotting 
paper. This assigninent of error is overruled. 

S. v. Phillips, 228 N.C. 595, 46 S.E. 2d 720, was a prosecution for 
murder. The Court staked,: "The State contended on the second trial, 
as well as on the first, that  the range of the death bullet plus the ab- 
sence of powder burns left the itlleoiy of suicide with no substantial 
basis of fact. I n  support of this contention, the prosecution had ex- 
perimcnts made to detcrminc whether bullets fired from the death 
pihtol at  closc range would s h o ~  powder burns on the rtargets. They 
did. On cross-examination, one of the officers who made the experi- 
ments stated that 'the amouni of powder in a shell and the type of 
powder would have right much to do with discoloration, but i t  would 
have nothing to do with what we call powder burns. These are powder 
burns. That is whalt I am talking about.' . . . While the experimental 
conditions here were not identical with those attending the matter 
under review, still they were sufficiently similar for the experimental 
r e d &  to throw light upon Ithe conltroversy and cto assist the jury in 
mlaking true deliverance in the case, 20 Am. Jur., 628. Hence, the 
ruling of the court in admitting the evidence will be sustained." The 
t'wgets were white cheese cloth. 

Thmzdey v. State, 153 Ind. 375, 55 N.E. 95, was a prosecution for 
homicide. Defendant contended there was a hand) t o  hand combat. The 
prosecution adduced evidence to  show deceased had been shot from 
a distance. The Cou~k held i t  was competent to  permit a witness for 
the State to testify t o  the results of experimenits in shooting with de- 
fendant's revolver a t  blotting pads for the purpose of showing how 
far unburned grains of powder would carry, the (same make and grade 
of cartridges being used as defendant had employed in the homicide, 
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and it 'appearing that the cartridges are standard and uniform in op- 
eration. I n  Newkirk v. State, 134 Md. 310, 106 A. 694, experiments 
made wilth the same revolver and the remlaining ~ammuaihion contain- 
ed therein by shooting a t  la light, cloth, for rthe puqmze of determining 
the distance a t  which rthe revolver mulst have been held to produce 
the burned effect upon the clo6hing of a woman, were held admissible 
upon the question whether she was murdered or committed suicide. 

In Shepherd v. State, (Oklaihoma), 300 P. 421, the State's evidence 
disclosed that  (there were no powder burns on the body, nor on hhe 
shirt worn by deceased a t  time he was 'shot. The theory of the de- 
fense was that the shooting was accidentbal. The State offered the fol- 
lowing evidence to show the pistol was farther from the deceased s;t 
the time i t  was discharged th~an the defense claimed: Two police offi- 
cers testified they placed shirting material on the eide of a box and 
fired art i t  a t  a distiance of 6, 15, 24 and 36 inches, and the result& of 
such shots as showing powdler burns. The Court said: "We are satis- 
fiedc that the court did not err in admitting evidence of the experi- 
ments as tending 60 shed some light on the firing of hhe fatal shot, 
and its weight was for the jury to determine." To the same effect see: 
Sullivan v.  Commonwealth, 93 Pa. St. 284; People v. Clark, 84 Gal. 
573, 24 P. 313; Irby v .  State, (Okla. Crim. Alpp.), 197 P. 526; Wynes 
v .  State, 182 Ga. 434, 185 S.E. 711. 

John Boyd ltestified that he fired the pistol in60 a piece of pork or 
fatback. The pork was in court. It was offered in evidence withurt 
objection. The prasecubing officer asked him ito out the pork apen. 
The defendant objected. The objection was susbained. Beneath in ithe 
Record appears Exception 10. This is all in th'e Record in respecit to 
the pork. Before the Sltate concluded its o w ,  the court inLatructed the 
jury: ''The oowt at this time will exclude Exhibit No. S-9, which is 
the piece of fatback meat that was introduced into evidence and ithe 
court will instruct you, lady and gentlemen of the jury, thah you 
wlon't consider that exhitbit, Mate's Exhibit No. 9, the piece of fat- 
back meat in any way in this case, and you won't consider any evi- 
dence relating to that exhibit." Defendant's assignment of error, 
bmed on Exception 10, is overruled. 

The other assignments of error ais to the evidence have been care- 
fully examined, land are all overruled. 

The State offered in evidence hhe datements of defendant as to 
the firing of the pistol in the hands of deceased, but ithat does not pre- 
vent the &ate from showing that the facts were different. S. v. Phelps, 
242 N.C. 540, 89 S.E. 2d 132 ; S. v. Simmons, 240 N.C. 780, 83 S.E. 
2d 904. 
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In  our opinion, the evidence introduced by bhe State, when con- 
sidered in the light mast favorable to the State, is of sufEcienrt proba- 
tive force to  justify ithe jury in drawing the inference that the defend- 
ant shot the deceased wiith hiis pistol, and is guilty of murder in ithe 
second degree. The assignment of error Zo the refusal of the count to 
nonsuit the aase at the close of all the evidence is overruled. 

There are no ssignmenlts of error to the charge. 
In  hhe trial below we find 
No Error. 

HIGGINS, J., took no part in lthe comideration or decision of this case. 

FLORENCE GARNBR v. ATLANTIC GREYHOUND CORPORATION A S I I  

HAL M. O'BRIEN, T/A CARDINAL GIFT SHOP. 

1. Negligence $j 41(1)- 
The proprietor of a store owes the duty to his customers of exercisil~:: 

ordinary care to keep that  portion of the premises designed for  their use 
in a reasonably safe condition so  a s  not to e w e  then1 unnecessarily 
to danger, and to give warning of hidden dangers o r  unsafe conditions 
of which the proprietor knows or in the exercise of reasonable super- 
vision should know. 

2. Same-- 
A proprietor is not a n  insurer of the safety of his customers, but may 

be held liable only for injuries resnlting from negligence on his par:. 

3. Landlord and  Tenant  11- 
The faot that a proprietor of a store is a lessee does not relieve him 

from liability to a customer for a fall  caused by the dangerous condi- 
tion of the entrance to the store resulting from the plan of construction, 
since the fact that  he is a lessee in no way lessens his duty of keeping 
the premises in  a reasonably safe condition. 

4. Negligence 41(2)- 
The doctrine of re8 ipsa 1oquitu.v does not a'pply to a fall  of a cu4tomer 

on the premises of a store. 

5. Sam- 
While, in a customer's aotion to recover for a fall  a t  the entryway of 

a store, the evidence is to be considered in the  light most faqorable to 
her, allegation that  the @lam in question w@ slippery and uneven is to 
be disregarded when there is no evidence tha t  the ent.ryway was worn, 
broken o r  structurally iraperfed. 

6. Sam* 
Evidence tending to show that  the entryway to @ store abutting some 



IN T H E  SUPREME COURT. 

12 feet along the sidewall; was even with the sidewalk a t  one end and 
was elevated some 6 inches above the sidewall; a t  the other end becaiwe 
of the grade of the street, does not disclose negligence in the constrnc- 
t i m  or  maintenance of the entryway. 

Evidence that the entryway of a store had a declination of soiue 6/10 
of a foot in the 42 inches between the doors of the store and the side- 
walk does not disclose negligence in the constructiuu or maintrnance of 
the entryway. 

8. Same-- Evidence held insufiicient to show t h a t  proprietor of store 
should have anticipated t h a t  customer would fail  t o  perceive dilfer- 
ence i n  levels because of asserted optical illusion. 

Evidence that  the entryway of a store fur the distance of soule 42 
inches from the doorway to the sidewall< was constructed of terrazzo 
and had a s h p e  of some 6/10 of a foot, that  it  abutted the sidewalli for 
some 12 feet, that it  was level with the sidewalli a t  one end but wiis 
elevated above the sidewall; some 6 inches a t  the other end because of 
the grade of the street, and that the  sidewalk was ordinary concrete, 
i s  IwLd insufficient to be submitted to the jury on the issue of the pru- 
prietor's negligence in causing the fall of a customer in steppixlg fro111 
the entrance to the sidewall; in  broad daylight, on iihe ground that  the 
slope of the entrance created an "optical illusion" preventing the custo- 
mer from seeing the step-down, since, the material of the entryway ant1 
the sidewalk being different in fact, the pl-oprietor, in the absence of 
evidence of knowledge on his pnrt of the asserted optical illusion prior 
ito the accident, mas not under duty to anticipate that the diflerent 111:~- 
terials on different levels wonld 1001; llle same to the custonler. 

The proprietor of a store is nut m d e r  duty to warn custolners of a 
condition which is obvious, nor under duty lo provide handrails a t  n 
stepdown of sonie 6 inches to the siden,alk nt one end of the ei~tr:~nt.e 
to the store. 

APPEAL by defendant, Hal M. O'Brien, trading as Cardinal Gifk 
Shop, from Gwyn, J., October 1958 Term of DAVIDSON. 

This action was instituted by plaintiff against defend~ants, Atlantic 
Greyhound Corpol-ation, hereinaf~ter referred to as "Greyhound," and 
Hal M. O'Brien, trading as Cardinal Gift Shop, hereinafter referred 
to as "defendank," to recover for personal injuries received when she 
fell a t  the entrance of defendant's shop because of the alleged negli- 
gent construdion and maintenance of the entryway. The answers 
denied negligence and pleaded conkributory negligence. 

At  he close of plaintiff's evidence Greyhound, owner of the build- 
ing, and defendant, ehopkeeper and lessee, moved for judgment as of 
nonsuit. As to Greyhound, the motion was allowed; as to  defendant, 
it wm overruled. Defendant offered no evidence, renewed the motion 
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and excepted to the overruling of same. The jury answered the issues 
of negligence and contributory negligence in plaintiff's favor and 
awarded damages. 

Plaintiff's evidence was substantially as follows: 
Defendant ownls and operates the Cardinal Gift Shop on Cherry 

Street in the City of Winston-Salem in a building leased by him from 
Grey~hound. The shop is on the west side of Cherry Street. In  front 
of the shop is an ordinary wncrete sidewalk which slopes downward- 
ly to the south. The enrtryway to defendant's shop serves two busi- 
ness establishments, the Stork Shop on the n'orth side and ithe Cardi- 
nal Gift Shop on the south side. The entryway is 12 feet wide at the 
sidewalk and 8 feet 2 inches a t  the shop doors.. It hais a depth of 42 
inches from the doors to the sidewalk. At the south end of the erkry- 
way there is a 6-inch perpendicular d q - o f f  to the sidewalk; in the 
middle a 3-inch drop-off; and ak the north end the entryway and side- 
walk are approximately flush. There is la downmard slope from the 
doors toward the sidewalk. The sllope is 6/10 of a foot from lthe doors 
to the sidewalk, 2 5/16 inches per f o d  or a slope of 18% rto 19%. The 
cntryway is of terrazzo construction and has strips of abrasive ma- 
terial cemented to the termzzo (at irutervalls of 2 to 3 inches lto prevent 
slipping thereon. There was no covering over the eidewalk. 

The plaintiff lives in Thomasville and is 58 years old. On 27 June, 
1955, she and Mrs. R. K. Farrington drove to Winston-Salem, left the 
automobile in a parking lot, ate lunch a t  a cafe and laher went rto 
defendan~t's shap. Pliaintiff had visited this &op 3 or 4 times before, 
but lshe could not recall the time of her last previous visit. She en- 
tered the shop 2 t o  4 feet nohh of lthe center of the entryway where 
the difference in grade of the aidewalk and entrance is slight. She and 
Mrs. Farrington were in the shop 25 ito 30 minutes. They left aboult 
1:00 p. m. Plaintiff came out ahead. The weahher was clear. Plaintiff 
had nothing in her hand but her purse. She oame ho the sidewalk about 
2 feet from the south end of the enrtryway where the drop-off is approx- 
imately 6 inahes. At the drop-off she fell land wads injured. She is over 
5 feet tall and on this occasion was wearing shoes with medium heels, 
a b u t  2 inches high. She hlas normal eyesight and wears glasses only 
for reading. There were not many people passing ak the time. The 
plaintiff described the circumstances of her fall as follows: 

"I was looking down where I wais goring and the enltrance looked just 
like it went into the sidewalk all in one, the slope that goes down. I 
was nlot aware that  there was a drop-off at the end of the slope, nat 
that much. I stepped off and started falling. My foot hit right where 
i t  goes off on the drop-off. My heel was on the incline and the front 
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part of my foot was off on the sidewalk or abourt halfway on and half- 
way off. That mlade me go forward and fall and Mrs. Farrington hol- 
lered and said lookout, and I turned to try t o  grab Ito m e t h i n g  and 
there was nothing to grab to and I fell on my left hip. I did not me 
any warning sign nor any handrail nor anything h g a b  to. . . . I 
looked down as I aame out of the Gift Shop. It looked like it, went 
straighh into the sidewalk. . . . (N)othing to pevenk me from seeing 
5 or 6 feet in front, of me. . . . Wshen I h p p e d  out here my heel was 
right on there and the ball of my foat was out in space, just hanging. 
H fell. I fell m f& you can't rtsll. . . . It (itihe entryway) lmked like i t  
was just the pltain sidewalk. . . . I have been back there and looked at 
the place and I a n  itell you ;that I 11d not we i t  because it looked 
like i t  all went into the sidewalk. . . . My heel oaught beaause I didn't 
know ithe step was hhere . . .but it (Ithe entryway and sidewalk) was 
the same color. . . . It looked pmtically fall .the same to me." 

There was evidence as to injuries land rthe treatment thereof. 
From judgment conformable to the verdict of the jury defendant 

appealed, assigning error. 

Charles F. Lambeth, Jr., for plaintiff, appellee. 
DeLapp & Ward for defendant, appellant. 

MOORE, J. Defendmt's only assignment, of error, except to the 
signing of the judgment, was .to the failure of the court to sustain his 
motions for judgment of involuntary nonsuit. The sole question for 
decision here ie whether upon &he evidence the defendamt, shopkeeper, 
flailed in hie duty to plaintiff, customer. 

The duhy of s shopkeeper with rsspect to the safety of cutomers is 
as stated in Lee v. Green & Co., 236 N.C. 83, 85, 72 S.E. 2d 33, as 
follows: "Those entering a &re during business hours to purchase or 
look (at goods do so a t  Ithe implied invitahion of the proprietor, upon 
whom the law imposes the duty of exercising ordinary care (1) to keep 
the &lea and passageways where clu&omers laire expected to go in a 
reasonably safe condition, so aa not unnecemarily to expose the cue- 
tomer to danger, and (2) to give warning of hidden dsangers or uneafe 
oondltions of whieh the propriwt.cn knows or in the exenciee of reason- 
able supervision and impeation should know. Ross v. Drug Store, 225 
N.C. 226, 34 S.E. 2d 64; (and ather cases there cited). 

'(However, suoh proprietor is not an insurer of the safety of c u h -  
mers ,and invite- Who may enter the premises, and he is liable only 
for injuries rssulking from negligence on hie pant. Pratt v. Tea Co., 
218 N.C. 732, 12 S.E. 2d 242; Bowden v. Kress & Co., 198 N.C. 559, 
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152 S.E. 625." See also Little v. Oil Corp., 249 N.C. 773, 776, 107 
S.E. 2d 729, and Sledge zl. Wagoner, 248 N.C. 631, 635, 104 S.E. 2d 
195. 

"The proprietor of a pllace of business which is kept open to public 
patronage is obligated to keep the approaches and entrances tm his 
stare in a reasonably safe condition for the use of customers entering 
or leaving the premises. The proprietor, however, is not under an in- 
surer's liabilifty in tihis respect. To  hold a @torekeeper liable in damages 
for injury to a cu&omer who fell at the enbance to !the store, the 
customer must show a failure on the part of the storekeeper to exer- 
cise reasonable care for hhe safety of cu~tomer." 38 Am. Jur., Negli- 
gence, Sec. 134, p. 795; Anno: 33 A.L.R. 222; 162 A.L.R., 986; 31 
A.L.R. 2d 177. 

"The fact thart the proprietor of a dore  is a lessee of the premises 
upon which i t  is looated in no way lessens {his duty of keeping the 
premises reasonably safe for his customers." 38 Am. Jur., Negligence, 
Sec. 131, p. 791. 

The doctrine of res ipsa loquitur haa no applicahion to  a case in 
which recovery is sought for injuries received in a fall upon or from 
the edryway of a @hop or store. I n  Markham v. Stores Co., (Pa. 1926) 
132 A. 178, 43 A.L.R. 862, the hurt said: "It is first insisted hhat 
pllaintiff failed to establish any actionable negligence on the part of 
the defendant. The burden rested upon her, for its presence is not to 
he presumed from the mere faat Ithat $he injury was caused by the 
fall at the entrance of the store. Chapman v. Clothier, 274 P. 394, 118 
Atl. 356. The doctrine of res ipsa loquitur dms not apply in such 
cases land the fact that  damage was oacasioned by some brwch of 
duty must be affirmatively proved. (cilting cases)." See also: Lee v. 
Green & Co., supra; Fanelty v. Jewelers, 230 N.C. 694, 699, 55 S.E. 
2d 493; Broadston v. Clothing Co. (Neb. 1920) 178 N.W. 190; Anno: 
33 A.L.R. 197 et seq. 

In  the instant case, in determining whether there was some breach 
of duty on the part of the defendlad, the plaintiff is entiltled to  hlave 
the evidence conaidered in the light m& favorable t o  her and to have 
the benefit of every reasonable inference of fact to be drawn there- 
from. Prinzm v. King, 249 N.C. 228,234, 106 S.E. 2d 223. But the evi- 
dence is ito be oonsidered within the framework of the allegations of 
the compl~aint. There must be both allegation and proof. Poultry CO. V .  

Equipment Co., 247 N.C. 570, 572, 101 S.E. 2d 458. 
The substance of plaintiff's allegations of defendrant's negligence is 

that defendant knew, or in the exercise of due care should have k n m ,  
of the defective, "dangerous and ruinous" condition of the entryway 
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and failed to oorreot the oondi~tion. I t  is alleged that the ervtryway was 
dangerous and defective in that: (1) it sloped from ithe doorway of the 
store toward the sidewalk; (2) the doping surface was slippery and 
uneven; (3) ,at the sidewalk it "fell off vertically," a t  varying dis- 
tances up to 6 inches; (4) the sloping entryway had tihe appearance 
of going straight intm the sidewalk, creating an optical illusion and 
aamouflaged effect, and constituted a latent defect; (5) no handnails 
or supports were provided along the slope; land (6) no warnings were 
m. 

There is no allegaition or evidence that the entryway was worn, 
broken or structually imperfect, nor that i t  wm wet or had any for- 
eign substance thereon. There was no testimony that the plaintiff 
ei6hw & p p d  or tripped upon the entryway. Pllainrtiffls evidence is to 
tihe conrtrary. Therefore the allegation that +,he entryway was defective 
in that  i t  was slippery and uneven ils to be disregarded. 

It is ;true thah uthe entryway a t  the door was slighhly more than 7 
inches higher than at tihe sidewalk and the slope was about 19%. This 
circumstance (alone does not render it dangernus and does not consti- 
tute negligent mnstrudion or maintenance. I n  Fanelty v. Jewelers, 
supra, ithe s l o p  was much less, l/z inch per foot, and the Count said: 
". . . trhe fmt that  lthe surface of the terrazw flooring w a ~  smooth land 
sloped~ downward from lthe entrance door to the sidewalk was insuffi- 
cient of ihself ito show negligent construction of the entryway." In  
Hogan v. Building Co. (Wash. 1922), 206 P. 959, i t  was held that  de- 
fendant was not negligent in constructing and maintaining an entrance 
whioh had a slope of 11 inches in i'y2 feet. I n  Mullen v. Mercantile Co., 
(Mo. 1924), 260 S.W. 982, the enhance sloped about 1 inoh per foot 
and the Court said: "Such entnmces are wed in business buildings, .as 
much or more so than steps. We therefore hold that lthe slope of said 
inoline of itself wes no evidence of negligence." In  Schaefer v. De Neer- 
guard, (N. Y. 1921), 196 App. Div. 654, 188 N.Y.S. 159, the main con- 
tention of the plaintiff was tha t  the ledge at the entrance should have 
been level or 'aboult level. I t s  slape was about 15% or 4y2 inches in 2 
feet and 10 inches. The Court heldr that there was a total absence of 
proof of negligence. The only case, which h a  come to our attention, 
that holds bhe mere slope of an entryway evidence of negligence to be 
submitted to the jury is Long v. Breuner Co., (Cal. 1918), 172 P. 1132. 
In  that ease the slope was a t  places ais much fas 50%. I n  Lunny v. Pepe, 
(Gonn. 1933), 165 A. 552, the elevation of a ramp inside a building 
was considered EO slight (1  inch per foot) as to appear to be level. 
Dimness of light and sameness of appearance and color were other 
factors considered. Slope alone was not the basis for the decision. In  
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an Utah oase the elevation of the entranoe was considered only in con- 
nection with another factor. The Count said: "While it is true that 
the construction and maintenance of the entran'ceway of terrazzo on 
an inclined plane droes not of i8elf constituite negligence, it comes with- 
in the rule that  a negligent act may be one which 'creates a situa- 
tion which involves an unreasonable risk to another because of the 
expectable action of the other, a third person, an animal or a force 
of nature.' " De Weese v. J .  C. Penney Co., (Utah 1956), 297 P.  2d 898. 

In  the i m h n t  case the sloping of the entryway cannot be said Ito 
wmtitute negligenice in and of ilkelf. As we understand the testimony, 
plaintiff does not contend thah her fall resulted from $he slope of the 
entrance as such. It would seem that her contention is that tlte ~lopilrr: 
was a part of what she termed "an optical illusion.'' 

The complaint alleges ;that the perpendicular drop-off or step-down 
from the entryway to the sidewalk constituted a dangernus cmdrition, 
especially in view of the grade of the sidewalk and the fact that the 
drap-off varied in height. 

This Court in Reese v. Piedwont, Inc., 240 N.C. 391, 395, 82 S.E. 
2d 365, quoting from Benton v. Building Co., 223 N.C. 809, 813, 28 
S.E. 2d 491, said: "Generally, in %he absence of some unusual condi- 
tion, the employment ,of a istep by the owner of a building because of 
a difference between levels is not a violation of any duty to invitees." 
In the Reese case the step in question was 794 inches high. In  the 
Benton case trhe step-down was 6 inches. In  Hadden v. Snellenburg, 
(Pa. 1928), 143 A. 8, it is said: "Lt is not negligence per se or negligent 
construction in a store or other public place to have one floor a t  a low- 
er level by a few inches than andher." Here the difference in leveb 
was 6 inches. In  Garret v. Theatres, Inc., (Mioh. 1933), 246 N.W. 57, 
there was a 4% inch step-down. The Court stated: "Different floor 
levels in private and public buildings, connected by steps, are m com- 
mon thah the psibility of their presence is anticipated by prudent 
persons." The same principles are declared in the following cases: 
Boyle v. Preketes, (Mich. 1933), 247 N.W. 763; Kern v. Tea Co., 
(N.Y. 1924), 209 App. Div. 133, 204 N.Y.S. 402; Watk ins  v. Bird Co., 
(CCA 8 C. 1929), 31 F. 2d 889; and S tems  v. Hotel Co., (Mass. 1940), 
29 N.E. 2d 721. 

In Hoyt  v. Woodbury,  (Mass. 1909), 86 N.E. 772, we have an en- 
tryway substantially similar ta the one in the insDanit case, with the 
added feature that the entryway itself was a t  two levels. The sidewalk 
was a t  a considerable grade, was about level with one part of the en- 
trxnce and below the other portion. The entryway served two stores. 
The plaintiff stumbled at the step-up between the two levels of the 
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enrtryway as she lef,t one d the stores. The two levels were made of the 
same design and odor of tiling. The accident occurred on la sunny 
afternoon. Plaintiff sued ithe owner of the building, oharging negligent 
construction and maintenance of the entryway. Speaking to the sub- 
ject the Qourt said: "He owned a d o t  of land on a slight hillside, an6 
iat abultrted upon a street which descended the hill. He  hiad a right Ito 
improve his real estate in any reawnable way. He chose to maintain 
upon i t  a block with two stores separated by an entrance to upper 
stories. The problem which conflronted him in doing +his was so to 
m a n g e  the meam of access to tihese itihree en2lrances as  t o  adapt them 
to the varying grade of the adjacent sidewalk. This could have been 
done in any one of several different ways. But i t  obviu>usly must have 
been done in some way. So long as ithe present physical configurahion 
of this commonwealth continues to  exist, suMantially the same diffi- 
culties will confront those who underbake to erect structures for use 
of the public. Mebhods may ahange, and facilities of access may grow 
better, but the siltuation of buildings abutting upon hilly streets will 
abide. Persons entering this building were oharged with knowledge 
that they were not entering from a perfectly level sidewalk, and that  
gemenally the floors of buildings are not of precisely the same elevation 
as (the sidewalk, even where it is level. Customens entering or leaving 
stores oannot be oblivious of these almost universally prevailing con- 
ditions. Owners of buildings hjave a right to proceed in their construc- 
tions in view of this common observation on the part of the public 
and assume in the actions of those, who may frequent (their buildings, 
the exercise of ordinary circumspeotion m to  their footing. S t q s  of 
greater or less height are the usual, (although not the (only, means of 
overcoming such differences in level as existed in this case between the 
street and the entrance. People cannot expect upon land obviously in 
privde ownership next a street ithe same condition that they might 
anlticipate in a public sidewalk. In  amanging an approach to the store 
wider at the street line and cionverging toward lthe door and the ap- 
proach to the upper floors a t  a conveniently higher level witih a low 
step in ordinary form between, trhe defendlank violated no duty which 
he owed to the plaintiff." 

Tyler v. Woolworth Co., (Wash. 1935), 41 P. 2di 1093, is andhcr 
caise involving a sloping sidewalk. There were three ramps or en- 
trances to the store. These entryways sloped slightly from the store to 
the sidewalk. Two of them were abouh level with the sidewalk, the 
third had a drop-off ranging from 6 to 8 inuhes. Plaintiff mkred (at a 
ramp flush with the sidewalk and fell in leaving the store rtt the drop- 
off. Plaintiff had never been in the store before, the ramp wm so 
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crowded sihe had to edge her way through to get, out. There was judg- 
merut for fhe plaintiff, but the ground upon whioh recovery was al- 
lowed wss the crowded condihim of the ramp and the lack of oppor- 
tuniky of plaintiff b see and appreciate the danger. But in speaking 
of the con&ruction and maintenance of the entryway itself, &he Court 
isaid: "The mere faot that  a a p  up or down, OT a flighb of steps up or 
d m ,  is maintained a t  the enhance or exit of a building is no evidence 
of negligence, if the step is in good repair and in plain view. Hollen- 
baek v. Clemmer, 66 Wash. 565, 119 P. 1114, 37 L.R.A. (N.S.) 698. 
If lthe etep is p rqe r ly  constructed, but poorly lighted, and by reason 
of this fact one entering the store W n i s  an injury, recovery may be 
had. On the other hand, if the step is properly constructed and well 
lighted so that i t  can be seen by one W r i n g  or leaving the store, by 
the exercise of reasonable care, then Zihere is no liability." 

I n  the imbant case, the weather was clear, the enhryway was not 
crowded, only a few persons were passing on the sidewalk, and the 
plaintiff was not oarrying bundles of merchandise. In  the absence of 
some unusual condition, the mere faot that ,tithe enhryway and sidewalk 
sloped, and that there was a drop-off of varying height zit the side- 
walk, did not ~mnstikute negligence. 

Buh plaintiff assmts that the entryway was defective and dangerom 
for tihe reason that it, in conjunotion with the sidewalk, created an 
optical illusion or camouflaging effeat and made ilt appear that there 
wae no drop-off. 

I n  Mulford v. Hotel Co., 213 N.C. 603, 197 S.E. 169, a case inwlv- 
ing the alleged impemptibility of a step-down, i t  was held that the 
evidence made out a prima facie case of negligence. Plaintiff left a 
well lighted coffee shop and stepped into a dimly lighted basement 
which was a t  a lower level. The walls of lthe basement and coffee ehop 
were the same color. Plaintiff kstified bhat i t  all looked to be on the 
same level and that she did not Bee any difference. Other cases involv- 
ing the idea of optbal illusion or imperceptibility of change of level 
are: Chain Stores, Inc., v. De Jamette, (Va. 1935), 178 S.E. 34; Lunny 
v. Pepe, supra; Crouse v. Stacy-Trent Co., (N. J .  1933), 164 A. 294. 
I n  all of these cases the drop-off was inside a building, the lighting 
conditions were poor, and there was a similarity in color, design or 
~iirtterial of the floor levels. 

The case of Touhy v. Drug Co. (Cal. 1935), 44 P. 2db 405, presents 
perhaps the strongest authority fcur appellee's position. In  lthe Touhy 
case the plaintiff made a purohwe a t  a soda fountain. In  order to be 
served she sat on a do01 mounted on a raised platform. The platform 
was 7 inches above the floor level. The platform and floor were covered 
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with the same design, size and color of tiles. In  leaving the fountain 
plaintiff fell a t  the drop-off. Plaintiff recovered judgment. The decision 
rested solely on the deceptive appearance caused by the tiling. 

However, i t  is observedl tbat  the Touhy case involved a situation in- 
side a building. No case has come to  our ahtention where recovery has 
been allowed on the basis of optical illusicm where the situation existed 
oubide a building in full daylight. 

I n  the case a t  bar i t  was 1:00 p. m. The weather was clear. Plain- 
tiff'@ view was entirely unobstructed. She had normal eyesight. The 
fall occurred in open daylight. It is time that  she testified that  ?he 
entrance just like it went into ithe sidewalk all in one, the slope 
khat goes down. . . . It looked like i t  was just the plain sidewalk. . . . 
(1)t  was the same color. . . . It looked practically all the same to me." 
I n  H o y t  v. Woodbury,  supra, both levels in the vioinilty of the fall were 
paved with identical black and white tile, yet t!here was a holding 
upon all the evidence of no negligence. It will be observed that  the 
flall in that case took place in daylight,. Bearing in mind, in the instant 
case, thak lthere was similarity in the colors of the entryway and side- 
walk, yet from plaintiff's own evidence 2ihere was a difference in ma- 
terial and design. The sidewalk wm of ordinary concrete construction. 
The enltryway was of terrazzo construcrtion. Tmazzo   consist.^ of 
small chips of marble set irregulmly in cement andl polished." Fanelty 
v .  Jewelers, supra; Webster's New International Diutionary, Uns- 
bridged, Second Edition, 1951. Abrasive materials were cemented onto 
the terrazzo surface a t  intervals of 2 to  3 inches to prevent slipping. 
The surfaces "looked the same" to the plaidiff, but according to her 
evidence were n d  the same. In  Reese v. Piedmont, Inc., supm, the 
surfaces in question were indoors and e n  partially, a t  least, by ahi -  
ficial light. There was a black rubber mat on the lower level, and t~he 
upper level was covered with black and white tile. Yet the plaintiff 
in that caise said: "I did not observe any change in the level of the 
floor. . . . I t  all look& the same." As in the instant case, it looked 
the same to the plaintiff, buh was not the same in fact. In Wc Reese 
aase this Court affirmed the judgment of involuntary nonsuit. When 
the makerial and design of the two levels are not the same in fact, is 
the defendant under duty to anticipate that  they will appear the same 
to  another? We think not. If in fact (they did on occasion look the 
same to  others, there is no evidence in this oasc that the defendant had 
any knowledge thereof prior to the time of plaintiff's fall. The alleged 
"optical illusion" under +he fa& and circumstances in this case was 
not a defect or danger against which the defendant had a duty to 
guard. 
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With reqmot to the alleged failure to give warning, It a d i b t h  to 
quote from Benton v .  Building Co., supra, ss follow@: "Where a con- 
dition of premises is obvious . . . generally lthere is no duty on ithe part 
of the owner of the p m i w  to warn of that condition. Sterns v .  High- 
land Hotel Co., 307 Mass., 90, 29 N.E. 2d 721. There is no duty rest- 
ing on +he defendant to warn Ithe (plaintiff of a drsngerous oondition pro- 
vided the dangerous condition is obvious. Mulkern v. Eastern S .  S. 
Lines, 307 Maw., 609, 29 N.E. 2d 919." See also Hunnewell v.  HaskeU, 
(Maes. 1899), 55 N.E. 320. A8  to the failure of defend'ant to provide 
hanhails, under ithe fruclts and circumstances of the oase the defend- 
ant was under no duty 60 provide handrail8 at the ordiinsry step-down 
descnibed in this case, whioh was in plain view and broad daylight. 
Hunnewell v .  Haskell, supra. 

Iit is our opinion, and we so hold, that the motion for judgmenk 
of involuntary nonsuirt should have tbeen allowed. 

Reversed. 

BDNJAMIN A. DEBRUHL AND W ~ E ,  NElLL E. 31. DEBRUHL; MARY E. 
DEBRUHL; GItBNNIE DEBRUHL JOHNSQN ASD IIURBASD, WILLIE 
W. JOHNSON; JOSEPHINE DEBRUHL SMITH A N D  HUBBASD, CARL 
1M. SMITB, AND JAMES E. DEBRUHL AND WIFE, POLLY H. DEBRUHL 
v. L. HARVEY tk SON COMPANY, INC.; MARY HEBRTT HARVEY, 
WIDOW; LBO H. HAlRVEY AND WIFE, LAURA HYMAX HARVEY; 
MARY LEWIS WIUSON, Wmow; C.  F. HARVBY, 111 AND WIFE, MAR- 
GARET BLOUNT HARVEY ; R. A. WHLTAKER, TRUSTEE ; &'r.OYD HIT& 
AND WIFE, PEIARI, HILL;  AND WALTER D. LAROQUE. 

(Filed 29 April, 1959.) 

1. Appeal and Error 8 49- 
Where, in a trial by the  court under agreement of the parties, thc 

court makes no Specilk findings of fact, but enters judgment of invol- 
untary nonsuit, the  only questim presented on appeal is whether thc 
evidence, taken in the light most favorable to plaintiff', would support 
findings of fact upon which plaintiff could recover. 

2. A p W  and Error 13 38- 
,Exceptions not set out in the brief or in su~mor t  of which no argu- 

ment is stated or authority dtecl, arp deemed abandoned. Rule of Prac- 
tice in the  Supreme Court No. 28. 

3. Mortgages § 35- 
The o e ~ t u i  que trust, either direotly or through a n  agent, may p r -  

chase the property a t  a foreclosure sale conducted by bhe bustee. 
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Where the truetee's deed is regular upon its face, was duly executed 
(and contains recitals which show compliance with the statutes regulat- 
ing foreclosure of deeds of trust, the burden, of proof re& upon the 
party asserting irregularity In the foreclosure to prove same. 

W h m  a deed of trust covers one tract in  fee and the life estate of 
the femme mortgagor in  another tract, subject t o  prior liens, and only 
the tract conveyed in fee a s  security is foreclosed and the proceeds of 
sale a r e  exhausted in  the payment of the prior lien@, the validity of the 
foreclosure is not a e c t e d  by Che fact that  the cestui in  the  deed of 
trust foreclosed receives nothing out of the proceeds of eale or the fact 
that  his indebtednem L thereafter discharged by rtpplimtton of the rents 
and profits from the lands in which the femme molrtgagor owned a life 
mk. 

6. Sam- Nonsuit held proper in this action to recover land foreclosed 
upon alleged agreement of the ceatui- purchase^ to reconvey. 
Deed of brust conveying a s  security for the d&t a tract of land in 

fee and a life estate in another tract of land was foreclosed solely as  
'to the Arst tract and the cestui purcha-sed a t  the We. The proceeds 
of sale were applied t o  prior liens without any payment on the deed 
,of trust foreclosed. Under agreements of the parties that the life estate 
should not be foreclosed, the rents and profits from the life estate were 
applied to the hdebtedness, and some thirteen years after the fore- 
closure the n ~ t e s  were marked paid and surrendered to the mortgagors, 
and the deed of trust marked paid and canceled. Mortgagors alleged 
an agreement by the cestut t o  reconvey the land to them upon the pay- 
ment of the indebtedness, but did not a l lwe that  the cestui agreed to 
hold legal title as trustee for mortgagors. EIcld: In  the absence of evi- 
dence tending to support the allegation of the spicdAc agreement to re- 
convey, o r  m y  sufficient evidence (that the mortgagors remained in pas- 
mssion after foreclwure, nonsuit was properly entered. 

7. Adverse Possession g 2Q- 
Dvery posmwion is presumed to be under the true title and permis- 

sive rather than adverse. G.S. 1-42. 

8. Pleadings g 24-- 
A plaintiff must make out his case scc~rndum allegafa. 

APPEAL by plaintiffs from Parker, J., Oc,tober Term, 1958, of JONES. 
J. A. DeBruhl and wife, Delia DeBmhl, bath nfow deceased,, in- 

etituted tbi &ion February 4, 1946, t o  recover a 227.2-acre traot 
of land in Beaver Creek Township, Jones C h n t y ,  and for an ac- 
counting as ,to rents and (profits. 
The heirs a t  law and next ,of kin of said original plaintiffs were 

made and are now the parties plaintiff. The present pllainkiffs adopted, 
without modification, the origintal oornplaint. Hence, J. A. DeBruhl 
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and Delia DeBruhl are the persons referred to as  plaintiffs in the 
complaint. Too, they are the persons referred to in this statement and 
in the opinion as the DeBruhls. 

Upon the deabh of Mary Heartt Harvey, an original defendant, the 
Executor and Executrix of her estate wwe made parties defendant 
and adopted the answer theretiofore filed on her behalf. 

The parties waived jury trial as to all issues raised by the pleadings 
except those relating to an awounting, and agreed that the presiding 
judge should hear the evidence, find the feots, make the necessary 
conclusions of law and render judgment thereon. 

Reoord evidence discloses hhese faots: 
By deed of trust dated February 4, 1921, J. A. DaBruhl and wife, 

Delia DeBruhl, conveyed to C. Oettinger, Tmstee, as seourity for the 
payment of their indebtedness of $6,136.80 to L. Harvey & Son Com- 
pmy, a corporation, evidenced by their five "sealed bonds," each for 
$1,227.36, payable on the first day of January of the years 1922-1926, 
inclusive, the following : 

1. The said 227.2-awe tract, (then owned  by J. A. DeBruhl subject 
Ito two prior mortgage liens executed by the DeBruhls, to wit: (a)  a 
first hen mortgage deed dated February 16, 1920, to the Federal Land 
Bank of CoIumbia, securing $4,000.00, payable in thirty-five annual 
inutallments, and (b) a second lien mortgage deed dated February 16, 
1920, to Kinston Insurance & ReaLty Company, securing three notes 
of $333.30 each, aggregating $999.90, payable on the 16th day of 
February of the years 1921-1923, inclusive. (A 51.35-acre tract, not, 
involved herein, was also conveyed by the mortgage deeds descr~bed 
in (a) and (b).) 

2. The life estate of Delia DeBmhl in a separaite tract of land in 
said Beaver Creek Township, containing 83% a r e s ,  more or less, 
hereafter called the ('life estate ~traot." This traot is som&imes re- 
ferred to as the DeBruhl homeplace. In  1913, this track had been con- 
veyed "to said Delia DeBruhl for the term of her natural life, and 
after her death, to the children of said Delia DeBruhl begotten of 
her by the said J. A. DeBruhl, whather they be now in osse or are 
hereafter begotten, and hheir heirs and assigns." 

On April 20, 1923, C. Oettinger. Trustee, offered for sale a t  public 
auction the said 227.2-acre tract subject to said first lien mortgage 
deed 60 the Land Bank. L. Harvey & Son Company became the I& 
and highest bidder a t  $1,190.00 cash and the assumption of aipproxi- 
mately $4,257.00 due the Land Bank. There was no upset bid. L. 
Harvey & Son Company assigned its said bid to Loo H. Harvey. 
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By deed dated May 4, 1923, C. Oettinger, Trustee, conveyed said 
227.2-acre tract to Leo H. Harvey, his heirs and assigns, subject to 
said fin96 lien cheed of trust b tohe Land Bank. This deed contains full 
recitals RS rto default, due advertisement, etc., incident to said fore- 
closure. 

C. Oettinger, Trustee, in final report filed with and appmved by 
the clerk of superior court, reported that he htad disbursed the $1,190.- 
00, received by him as cash pwhlase price, as fol10w~s: (a)  A total 
of $67.50 in .payment of foreclosure expenses, and (b) the balance of 
$1,122.50 to Kinston Insurance & Realty Company to apply on the 
indebtedness secured by its second lien mortgage deed. This report 
states that "tthere is a balance due on a prior mortgage indebtedness 
to Kinston Insurance & Realty Company after bhe payment of the 
amount set out above." The original of said second lien mortgage deed 
was marked "Satisfied in full" by Kinston Insurance & Realty Com- 
pany on Mlay 5, 1923, and ilt was oancelled of record by the Register 
of D d s  on May 15, 1923. 

The said "life estate traot" was not involved in said, foreclosure by 
C. Oetitinger, Trustee. 

By (agreement dated February 6, 1926, Delia DeBruhl leased said 
"life abte tract" to her husband, J. A. DeBruhl, for a period of five 
years, ending December 31, 1930, a t  an annual rental of $250.00; and, 
by an assignment of lease dated February 6, 1926, executed by J. A. 
DeBruhl and wife, Delia DeBruhl, the renitla1 payable under said 
lease was assigned to I,. Harvey 6 Son Company to be applied on 
the DeBruhls' said, indebtedness of $6.136.80 to L. Harvey & Son 
Company. I n  said 'assignment of lease, L. Harvey BE Son Company 
agreed that  said deed of trust to C. Oettinger, Trustee, would not be 
foreclosed as to said "life estate t rac t '  during ithe term of said lease 
if J .  A. DeBruhl complied with his obligations thereunder in respeck 
of ltihe payment of rents and taxes. 

By deed dated June 10, 1926, Leo 11. Harlyey conveyed to L. Har- 
vey & Son Company said 227.2-acre tract subject to said 
deed to (the Land Bank. (Other lands were included in this convey- 
ance.) 

By agreement dated January 1, 1931, Delia DeBruhl leased said 
"life estate bract" to her husband, ,J. A. DeBruhl, for a period of five 
years ending December 31, 1935, a t  an annual rental of $200.00; and 
the DeBruhls exeouted an assignment of lease dated January 1, 1931, 
which, wilbh reference to this lease, contained the same provisions, 
stated above, set forth in the assignment of the finst lease of Febru- 
ary 6, 1926. 
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These entries appear on the margin of the record of said deed of 
h s t  to  C. Oettinger, Trustee: 1. "Satisfied and Paid in Full this 
Dec. 31, 1936. L. Harvey & Son Company, Leo H. Harvey, Pres." 2. 
"This LIEN AND MORTGAGE with note &ached has this day 
been presented marked paid and satisfied and according to law I 
ltiherefore oancel same. This 31 dlay of Decemlber 1936. GEO. G. 
NOBLE, Register of Deeds." 

By deed dated January 15, 1943, L. Harvey & Son Company con- 
veyed to  Mary Heartt Harvey, Leo H. Harvey, Mary Lewis Harvey 
Wilson and C.  F. Harvey, 111, said 227.2-acre t r w t  subjeot to said 
mortgage deed (then securing a balance of $2,363.50) to the Land 
Bank. (O'ther lands were included in this conveyance.) 

By deed dated October 17, 1945, Mary Heartt Harvey, et al., for 
a recited considerartion of $5,000.00, conveyed said 227.2-acre t r w t  to 
Floyd, Hill m d  wife, Pearl Hill. 

By deed of trust dated October 30, 1945, Floyd Hill and wife, 
Pearl Hill, oonveyed said 227.2-%re Bact to R. A. Whitaker, Trustee, 
as security for the payment, of a principal indebtedness of $4,000.00 
to Walter D. LaRoque. 

The deed and dead of trust described in the two preceding para- 
graphs were filedl for registration on November 17, 1945. The Land 
Bank, on November 16, 1945, acknowledged payment and satisfaction 
of its said mortgage deed, which, on J a n u a ~ y  4, 1946, was cancelled 
of record by the Register of Deeds. 

While other allegations will be referred to in the opinion, the fol- 
lowing paragraphs (our numbering) constitute the  gist of plaintiffs' 
alleged cause of aotion, vie. : 

1. Prior to February 6, 1926, the DeBruhls and L. Harvey & Son 
Company, through C. F. Harvey, &., its president, entered into the 
following agreement: (1) The DeBruhls "agreed )to pay the indebted- 
ness evidenced by said five notes, tobaling $6,136.80, plus accrued 
interest, said payments to made in the nature of rent, for the 
227.2-acre tract of band," and "as additional security for the pay- 
ment of trhe said indebtednas and as a part of the same agreement," 
executed the lease and assignment of lease dated1 February 6, 1926. 
(2) L. Harvey & Son Company agreed itbat, ['upon payment of the 
said indebtedness . . . through the applioation of the rents provided 
for in the said lease . . . and the applicartion of rents and other in- 
oome from the 227.2-acre farm the said notes should be caincelled 
and (the deed of trust cancelled of record and title to thc said premises 
revested in . . . J. A. DeBruhl, free and clear of any claim or de- 
mand" on the part of L. Harvey & Sun Company. 
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2. ". . . the plaimtiffs, in oompliance with the terms and provisions 
of their agreemenlt, cultivated the 227.2-acre tract of land conkinuous- 
ly from and after Febiuary 6, 1926, and until +he beginning of $he 
oalendar year 1946, during wihich time they paid or oarused to be 
paid to . . . L. Harvey & Son Company, Inc., the amounk agreed to be 
paid under &he term* and provisions of the agreement . . . as renhs." 

3. ". . . through the applioakion of the rents provided for in the 
said lease executed between the plaint.iffs andr assigned to rthe said 
defendant, (L. Harvey & Son Company), and the applio~ttion of rents 
and other income from the 227.2-acre farm,'' ithe DeBruhls paid in 
full itheir mid indebtedness of $6,136.80, plus aocrued initere&, to L. 
Harvey & Son Company, and thereupon ;tihe five notes a d  bhe deed 
of t rust to  C. Oettinger, Trustoe, wcrc oancelled of record by +he Reg- 
ister of Deeds. 

4. The grantem in the several conveyances made subeequent to 
plaintiffs' (payment of their said indebtedness t o  L. Harvey & Son 
Oompany had notice of plaiintiffs' equities in said 227.2-acre tract 
m d  these oonveyanoes should be adjudged void. 

Defendants Hill and LaRoque, in separate answer, denied plain- 
tiffs' said allegations. They allege, inter alia, that they are bona fide 
purchasers for value, withoult notice of any alleged equities of the 
DeBrubls; and ithat the Hills are the owners and entitled to the oon- 
tinued possession of said 227.2-acre tract. These defendants., on fa& 
alleged, plead various statutes of limitaation. 

The other defendmts, referred ito hereafter as ithe Harvey defend- 
mints, in their joint answer, deny plaintiffd said allegations. On facts 
alleged, they plead, in bar of plaintiffr' right !to recover, (1) laches, 
(2) various st~ttu~tes of limi+ation, and (3) adverse possession under 
known and virsilble lines and ,boundaries for more trhan Lwenty years 
and under color of M e  for more than seven years. The Harvey defend+ 
anh allege, inter d i a ,  <that $3,636.80 of the M r u h l s '  debt bad been 
charged off on the books of L. Harvey & Son Clornpany, and that, in 
accordanoe with an agreement made by .J. A. DeBruhl and C. 3'. 
Harvey, Sr., the DeBruhl indebtedness was cancelled upon +heir pay- 
ment of $2,500.00, wiithout interest, tihe final payment on said $2,- 
500.00 having been made on December 31, 1936, and khab the can~cel- 
lation of reoord was solely to clear the record a~ to the "life estate 
tract. " 

Plaintiffs and defendants offered evidence. Ak the close of all the 
evidence the coultt enitered judgment of involuntary nanmit and dis- 
missed t,he adion. Plaintiffs excepted and appealed, assigning errors. 
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Jones, Reed & Griffin for plaintiffs, appellants. 
Geo. R. Hughes, Whitaker & Jeffress and Wallace & Wallace for 

defendants, appellees. 

BOBBITT, J. Where, upon waiver of jury trial in accordance with 
G.S. 1-184, hhe murt makes no specific findings of fact buh enters 
judgment of involuntary nonsuit, the only questicm presented is 
whether the evidence, taken in 6he lighrt most favorable )to plaintiff, 
would support findings of fact upon which plaintiff could recover. 
Shearin v. Lloyd, 246 N.C. 363, 98 S.E. 2d 508, aind cwes cited. 

Certain s f  the documents included in the record evidence were 
o f f e d  by defendtan& and admitted over plaint&' objjecltions. How- 
ever, assignmenhs of error based on exception to the admission Ithere- 
of are deemed abandoned under Rule 28, Rules of P r d i c e  in the 
Supreme Court, 221 N.C. 544, 562. These exceptions are not & out 
in plaintiffs' brief and no reason or argument is stated and no auhhori- 
t y  is oited in suppnt  thereof. 

While plaintiffs' allegations refer to the purported foreclosure by 
C. Oettinger, Trustee, and in general terms declare ih void, they do 
n d  athack in any  particular t~he regullarity thereof. They do allege 
thslt Leo H. Harvey purchmed the 227.2-acre tract as agent for L. 
Harvey & Son Company. As to this, Leo H. Harvey testified,: "I 
purohased it for L. Harvey & Son Company. The Trustee's Deed was 
made tho me." An example of his further testimony, relative to the 
r&al of the farm unhjl the salc and cvuvoyancc ill 1046 tn the Hills, 
is the following: "That year (1924) w e  rented the farm to Mr. J. Is. 
Huggins, . . ." (Our italics) 

"It ie well settled in #is juridiction that the cestui que trust has 
the ~+ght ito buy a t  the trust sale unless fraud or collusion is alleged 
or proved." Hare v. Weil, 213 N.C. 484, 487, 196 S.E. 869, and cases 
cited; Graham v. Graham, 229 N.C. 565, 50 S.E. 2d 294. Here there 
is neither allegation nor evidence of fraud or collusion. L. Harvey d 
&n Company had a legal right b purchlase a t  the foredosure sale. 

When it appears that the trustee's deed (1) is regular upon i k  face, 
(2) wais duly executed, and (3 )  conteains reciitals whiclh show com- 
plianw with the statute regulating the foreclosure of a deed of tmt, 
the #burden of !proof rests upon him who asseh irregularity in the 
foreclosure. Jones v. Percy, 237 N.C. 239, 74 S.E. 26 700, and cases 
cited. 

One fact is clearly established, namely, that nolthing was realized 
from the foreclosure by C. Oettinger, Trustee, for application on the 
DeBruhl indebtedness of $6,136.80, plus interest, to L. Harvey & Son 
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Oompany. Indeed, the DeBruhls, in the lease and assignment of lease 
of February 26, 1926, set fovth that  their indebtedness in ;that amount 
was then outstanding and unpaid. In ithis connection, ilt ia noctedi that 
these documents, and the similar documents of January 1, 1931, re- 
lahe solely to the "life es tak  tract." They cconltain no reference what- 
ever t o  the 227.2-acre tract. 

It is quitte clear that the DeBruhls and L. Harvey & Son Company 
on, February 6, 1926, and again on January 1, 1931, acted upon the 
m p t i o n  that  the deed of trust t o  C. Oettinger, Trustee, ocmtinued 
as a lien 'on /the "life estate traot" notwithsitanding the 1923 fore- 
closure sale of the 227.2-acre tract. Layden v .  Layden, 228 N.C. 5 ,  
44 S.E. 2d 340, dec idd  in 1947, has no legal t b r i n g  on tihe status 
of the 227.2-acre tract that u~as sold under foraclcmre in 1923. Irt 
would be relevant only if C. Oethingr, Trustee, had ~athempted ;to sell 
6he "life d a t e  tract" in an attempted second foreclosure. 

Oonceding, for presenk purposes, that  L. Harvey & Son Company 
was the purchaser at said foreclosure sale, and rthat Leo H. Harvey, 
from May 4,1923, until his conveyance of June 10,1926, to L. Hlarvey 
& Son Company, held legal W e  solely as trustee, L. Harvey & Son 
Company (became the owner of said 227.2-acre t r m t  in 1923 free and 
clear of any right, title or interest of the DeBruh1.s. 

I n  this connecltion, it is noted ;that plaintiffs do not allege that  L. 
Hiarvey & Son Company or Leo H. Harvey purchased ah said fore- 
closure sale under m y  agreement to hold title to the 227.2-acre itract 
in trust for plaintiffs. Plaintiffs allege (defendants deny) that "prior 
to February 6, 1926," J. A. DeBruhl was informed by C. F. Harvey, 
Sr., thsit "there had been an ahtempted foreclosure" of the deed of 
t& to C. Oettinger, Trustee, but that  pl~aintiffs "should ignore and 
pay no attention to  the purported foreclosure sale." The pavamen 
of plaintiffs' cause of aution is the alleged agreement between J. A. 
DeBruhl #and C. F. Harvey, Sr., auting for L. Harvey & Son Company, 
made as part of the transaction in which the lease and assignment of 
lease of February 6, 1926, relating to the "life estsite tract," were 
executed. 

While there is no evidence that C. F. Harvey, Sr., was president of 
L. Harvey & Son Company, the Harvey defendants admit, indeed 
allege, ;that prior to his death on February 11, 1931, C. F. Harvey, Sr., 
acted for L. Harvey & Son Oompany in all conferences and dealings 
with the DeBruhls. 

The alleged agreement, if made, was made in this fwtual setiting: 
L. Harvey & Son Company owned the 227.2-iacre tract. The DeBruhls 
owed $6,136.80, plus interest. The parties understood thwt the deed of 
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trust ;to C. Oettinger, Trustee, was a lien on Delia DeBruhlJs life 
astake in the "life estate tract." 

It is noted t~hrvt plaintiffs allege that they "cultivated the 227.2-acre 
Itraot of land continuously from and after February 6, 1926, and un- 
til the beginning of the calendar year 1946." The Harvey defendants 
allege that they had been in continuous adverse possession since 
May 4, 1923, and that such possession as plaintiffs had from time 
to time was as tenants of d~efendants and in full recognition of their 
title. Disregarding unsupported allegations, there is no evidence that 
J. A. DeBruhl had any possession of the 227.2-acre tract from May 
4, 1923, until 1938. (Note: Leo H. Harvey's tesltimony that the 227.2- 
acre t r m t  had been renlted to J. -4. DeBruhl in 1932 for $150.00 was, 
upon plaintiffs' motion, stricken.) 

G.S. 1-42, in pertinent part, provides: "In every aotion for the re- 
wvery or possession of real property, or damages for a trwpass on 
such possession, the person establishing a legal title to lthe premises 
is presumed to have been possessed thereof within (the time required 
by law; and the occu~pati~n of such premises by any other person is 
deemed to have been under, and in subordination to, lthe legal title, 
unless it appears hhat the premises have been held and possessed ad- 
versely to the legal title for the (time prescribed by law before the 
commencement of the action." 

For present purposes, we disregard defendants' evidence as to ltheir 
pmmwion. Plaintiffs' evidence consists of the testimony of three w i b  
nesses. Williams and Chapman testified that they lived on the Hill 
farm in 1938 and 1943, respectively, and that they rented for these 
years from J. A. DeBruhl and paid the rent to him. Ethel Blizzard 
testified that in 1944 she and her husband (now deceased) lived in the 
house now occupied by the Hills; and that her husband rented the 
place for that year from J. A. DeBruhl. 

We need not appraise tihe testimony of these three witnesses as to 
i,ts bearing upon defendantsJ affirmative pleas of adverse possession 
under visible lines and boundaries and under color of title. Suffice to 
say, plaintiffs offered no evidence rto slhow that they made any pay- 
men& to L. Harvey & Son Company ''in the nature of rent for the 
227.2-acre tract of land" or other income therefwm. 

The Harvey defendants admit, indeed allege, that  on December 31, 
1936, L. Harvey & Son Company, by Leo H. Harvey, President, mark- 
ed each of the notes "Paid" and delivered them to the DeBruhls. 
(Note: They allege that this was done when trhe DeBruhls had paid 
$2,500.00, not $6,136.80, plus interest.) The fact that the owner and 
holder of the notes aggregating $6,136.80 entered "Paid" thereon and 



170 IN THE SUPREME COURT. [250 

DarBsu~r, u. HABVEY & @ox Co. 

surrendered them to the makers is evidence, nothing else appearing, 
that the makers ha6 made payment in full. Even so, the entries m'ade 
in 1936 on the notes aggregating $6,136.80 and on  the margin of hhe 
record of the deed of trust to C. Oettinger, Trustee, could not and did 
not impair the validiity of the foreclosure sale of the 227.2-acre t ~ a c t  
in 1923. 

Plain6ifia allege tihait, after the DeBruhls made full payment, they 
called upon L. h e y  & Son Company "to revest them with ithe hitle 
to the said lands in accordance with &he agreement, which demands 
the defendant L. Harvey & Son Company, Inc., declined to comply 
with, and continued therereatter to collwt rents from the said lands and 
retain the eame." 

Oonsidered in the light most Eavorable to plainitiffs' their case 
comes to &his: L. Harvey & Son Company, on or &bout February 6, 
1926, agreed that, upon payment by the DeBruhls of bheir indebted- 
ness of $6,136.80, plus interest, it would mnvey to J. A. DeBruhl the 
said 227.2-acre haot;  and that, notwithistanding the payment in full 
by the DeBruhb of their said indebtedness, L Harvey & Son Com- 
pany refused to convey this land to J. A. DeBruhl. 

A plaintiff mwt make out his cwe secundum allegata. There om 
be no reoovery excerpt on the case made by his pleading. Andrews v .  
Bruton, 242 N.C. 93, 95, 86 S.E. 26 786, and oases cited; Mesimore v .  
Palmer, 245 N.C. 488, 96 S.E. 2 .  356. 

The fatal defect in plaintiffs' clase is that hhey have offered no evi- 
dence hhat L. H a m y  & Son \Company, by C. F. Harvey, Sr., or 
crtherwise, entered into the aUeged agreement. Hence, we needr not ex- 
plore what plaintiffs' remedy would be if such alleged agreement had 
been made, orally or in writing, or what shtute of limittation would 
be applicable in mc;h cam b suah remedy. 

If, in fa&, the DeBruhls paid the $6,136.80, plus intterest, in full, 
bhey paid no more than the amount of ltheir admitted indebtedness 
to L. Harvey & Son Gom~pany. Notrhing else appearing, a debtor, upon 
payment of an honest debt, acquires no right to any of his creditor's .. 
property. 

Since on'ly the correctness of the judgment of involuntary nonsuit 
is presented, we  hsave considered only hhe portions of defendants' evi- 
dence favorable to plaintiffs. 

For the reasons stated, the court properly entered judgment of in- 
voluntary nonsuit as t o  L. Harvey & Son Company. &nee the other 
defendants derive title from L. Harvey & Son Company, the court, 
properly entered judgmenit of nonsuit as to them. Hence, it is un- 
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necessary t o  consider defenses tbat may be available to &hem in addi- 
tion to those available to L. Harvey & Son Company. 

Affirmed. 

T H E  TOWN O F  FARMVILLE,  A urrxIcrrAL CORPORATION V. A. C. MONK Pi 
UOMPANY, INC., E L B E R T  C. HOLMEIS AND WIFE, SUE T.  H O L M E S ;  
J O H N  D. HOLMES A N D  WIFE, LEYMON B. H O L M E S ;  CARROLL R.  
HOLMES AND WIFE, HANNAH F. H O L M E S ;  J O H N  H I L L  PAYLOR 
AND WIFE, ALICE F. PAYLOR;  W. D. MORTON AKD WIFE, J A S E  C. 
MORTON; SARAH CAMERON BTAUNT A N D  HvSBANn, SIIAW 
BLOUNT;  ZYPHIA CAliElRON &fOSELEl' A N D  HUSBAND, RATZII  
IMOSELEY, A N D  PATRICK CAMERON. 

(Filed 29 April, 1959.) 

1. Declaratory Judgment Act 1- 
Whether certain property had been dedicated to the public a s  a 

street may be determined in an acticm between the interested parties 
under the Declaratory Judgnlent Sct.  

2. Dedication 5 1- 
conveyance of land describing its southern bounda~y as t h e  centw 

of a named street estended, without any reference to a plat or map. 
there being no street in existence a t  the southern boundary a t  the time 
of the conveyance, is insufficient to show a delication of any part of 
&he land a s  a street, the reference to the street exltended being merely 
word of description to make definite the location of the property line. 

3. Same-- 
If, a t  the time of bhe conveyance of land by registered deed calling 

for the  center line of a named st,reet extended as its southern boundary, 
there is no street existing along the southern boundary and no plat of 
the subdivision has been registered and no lots sold therein, personfi 
t h e m d t e r  purchasing lots in the subdivision may not maintain that  the 
southern portion of the land lying south of the extension of the north- 
ern line of the street had been dedicated far  stree?t purposes, since neither 
the grantee in ithe deed nolr any of its predecessors in title a r e  in privity 
with the later purchasers of lots or could have induced them to buy in 
reliance upon the belief that the existing street would be extended. 

4. Adverse Possession 5 14- 
,Neither the public nor a municipality can acquire the right to use a 

strip of land a s  a public way unless tihere has 'beem $twenty years user 
under claim of right adwrse  to the owner, and e v i d e m  t h a t  purchasers 
af lots to the west of a dead-end street began to use a strip of b n d  
equal to the southern half of the dead-end sltreet were the street es-  
tended, without any evidence of any further use along any definite or 
specific line, is imufficient to  show adverse use of the northern half of 
the street estended. 
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5. Dedication 8 3- 
Where the olw~zer of a subdivision cruteide the boundaries of a mu&- 

ipality, prior 'to the  sale of any lots therein, conveys the fi?e to a 
northern portion thereof without any mference to a map showing streets, 
i t  withdraws such land from emy contemplated dedication of a street 
o r  portion of a Btreet along the southern boundary of me land conveyed, 
and neither the later recording of a map showing a &re& along the 
southern portion of the land conveyed, nor the later ex temim of the 
boundaries of the municipality to include the Zocus im quo, can have 
bhe effect of reviving any previous offer of dedication. 

6. Dedication 8 2- 
A municipality is without power to accept an offer of dedication nf 

a street which lies outside its territorial limits. 

MOORE, J., not sitting. 

APPEAL by defendants other than A. C. Monk & Company, Inc., 
from Moore (Clifton L.), October Term 1958 of PITT. 

This is an action instituted by 6he plaintiff, a municipal corpora- 
tion, pursuant t o  the ,provisions of Chapter I, Anticle 26, Seotion 253, 
et seq., of the Geneml Statutes of North Carolina, known as the 
Declaratory Judgment Act, to obtain s declaration by the oourt of 
the right, status and legal relationship as between the parties to the 
aation with respleclt to whether or not a certain strip of land described 
in paragraph 5 herein has been dedicated t o  public use. 

The f a d s  essential to a disposition of this appeal are as follows: 
1. In  the year 1920, a corporation kn~own as the Farmville Insurance 

and Realty Company, hereinlafter called Realty Company, purchased 
a tract 'of land situate near the Town of Farmville and known as 
Block "Z" in tihe division of bands among ithe heirs of S. N. Albritton 
and A. G. Dupree, and known as a pant of the J. W. May lands, ac- 
wrding .to a map by W. C. Dresbach & Son dated April 1913 and re- 
uorded in Map Book 1, page 16, in the office of the Register of Dee& 
of Pith County. (Hereinafter, when we refer to a map or deed as be- 
ing duly recorded, it mill mean duly recorded in .the office of the Reg- 
ister of Deeds of Pitt  County.) 

2. The Realty Company subdivided most of Block "Z" and named 
th'e subdivision Washington Heighhs. A pllat was made of said sub- 
division dated 4 February 1920, which plat wm not filed for record un- 
til ltrhe year 1927, when i t  was duly recorded in Map Book 2, page 179. 

3. The Realty Company conveyed all hhe lots in Washin&on 
Heights to the Farmville Land Company, hereinafher oalled Land 
Company, by deed dated 4 December 1923, and duly recorded in 
Book S-14, page 433, on 11 December 1923. 
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4. By deed dated 26 May 1920, and duly recorded in Book 8-13, 
page 138, one Henry Cbark Bridgers, conveyed seven acres of land 
to the Farmville Tobacco Development Company, hereinaf~ter called 
Development Company. This tract of land adjoined the entire north- 
ern frontage of the Washington Heights subdivision. 

5. The Realty Company sold a portion of Blocik "Z" to the De- 
velopment Company by deed dated 30 July 1920, and duly recorded 
in Book 5-13> page 254, and described as follows: 

"BEGINNING a t  a point located in the center of Pine &re& 
extended where the same intersects the West side of East Caro- 
lina Railroad right of way and runs wilth said East Carolina 
Railroad right of way, N 10-30 E about 60 feet to a shake, cor- 
ner of the Farmville Tobacco Development Oompany; thence 
with the line of said firmville Tobacco Development Company, 
N 47-15 W 718% feet ko a stake; thence S 11 W 60 feet, more or 
less, to  the center of Pine Street extended; thence, with the cen- 
h r  of Pine Streat extended, s h u t  S 47-l."i 718Y2 feet, more or 
lass, bo the p i n t  of beginning." 

Ah the time of this conveyance no other lots had bccn conveyed by 
the Realty Company from Block "Z" or from the swbdivision known 
as Washington Heights. 

6. The lands referred to in paragraphs 4 and 5 above were con- 
veyed by the Development Company to ithe Imperial Tobacco Cam- 
pany by deed dated 14 May 1929 and duly recorded in Book X-17, 
page 49, on 14 Maiy 1929. 

7. In  tihe year 1931, the General Assembly of North Carolina enact- 
ed Chapter 16 of the Private Laws of Korth Carolina, amending t.he 
oharter of the Town of Farmville, extending the cmporate limits of 
said town to  include all khe lands hereinabove referred t'o or descri~cl .  

8. The lands referred to as seven acres in paragraph 4 above and 
the lands described in paragralph 5 above, were conveyed by the Im- 
perial Tolbaoco Company to the Southern States Tobacco Company, 
hereinafter called Tobacco Company, by deed diated 5 October 1948 
and duly reoorded 29 0ct.ober 1948 in Book F-25, page ,561. and de- 
scribed as follows: 

"BEGINNING a t  a point formed by tihe inkrseotion of the 
Southwest praperty line of Church SZ;r& with +he We&em prop- 
erty line of the Western right of way of East Carolina Railway, 
said s6ake being 50 feet West of the center of lthe main line of 
said right of way; thence 'along the Southwest pmperty line of 
Church Street, N 45 W 711 feet 40 an iron stake in the line of 
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the lands of Mrs. T. C. Hooker; thence along the Hooker line, 
S 12-15 W 570.2 feet (to an iron stake in the center of Pine Street 
extended; thence S 45-49 E 714.9 feet to an iron stake at the 
interseation of the center line of Pine Street extended with the 
Western line of the right of way of E w t  Carolina Railroad; 
lthence along ithe Western line of East Carolina Railroad, N 11- 
20 E 563.4 feet to  an illon stake, the point 'of beginning, contain- 
ing 7.84 acres, as shown on plat recorded in Map Book 4, page 11, 
made by W. C. Dresbach & Son in July, 1948." 

9. The lands described, in paragraph 8 above were omveyed by the 
Tobacoo Company to A. C. Monk & Company, Inc. by deed dated 
30 Maroh 1956. Copy of this deed was introduced in evidence by lthe 
defendant A .  C. Monk & Company, Inc. as its exhibit "A." This ex- 
11ibBt shows that  i t  was ordered registered but does not show the b k  
and page; its registpation, however, was stipulated. 

10. Washington Heights lies south of whah is known as Pine Street 
extended; lthe property claimed by A. C. Monk & Company, Inc., and 
hereinabove described, lies to the nol~th of whah is known a.g Pine 
Street extended; Pine Street extended lies to the west of East Oaro- 
lina Railroad right of way in She Town of Farmville and is an un- 
improved dirt street. 

11. The defendants, other than A. C. Monk & Company, Inc., are 
the owners of lots in Washington Heights which 'abut on the south 
of what is referred to as Pine Street extended. 

12. The defendants' evidence tends So show Zihlat when Washington 
Heights subdivision was laid out in February 1920 i t  was an unde- 
veloped area without. any streets or buildings thereon, but .after homes 
were built in the subclivision, 'the southern half of Pine 8treet extend- 
ed, as shown on Dhe original plat of Washington Heights, was used by 
the residenks of the subdivision a~ 'a way of ingress and egress to and 
fm (their residences. The evidence further tends to  show that the 
Town of Farmville did some maintenance work on the particular 
part of Pine Street extended used by the residenits of Washington 
Heights before and after the c1orpora;te limits of 'the town were ex- 
tended to include hhe 'area. 

13. Pilne Street east of East Carolina Railroad is a paved street 30 
feet wide, and (the Town of Farmville has duly lauthorized that Pine 
St red  west of lthe railroad be paved for 'a similar width. 

The following issues were submitted to the jury 'and answered as 
indicated : 

"1. Was 6he Land of Farmville Insurance and Realty Company 



N.C.] SPRING TERM, 1959. 175 

Inc., a t  the time of lthe survey of same on February 4, 1920, far 
a subdivision to be known as Washington Heights, an undevelop- 
ed area without any streets or building ,thereon? Answer: Yea. 

"2. Was lthe conveyance of 11and from the Washington Heighb 
area by Farmville Insurance and Realty Company, Inc., to Farm- 
ville Tobacco Development Company, Inc., by deed dated July 
30, 1920, and recorded Oatober 6, 1920, in Book S-13, page 254, 
Registry of Pitt County, made before the sale of any lob there- 
in with respect to the map of said subdivision? Answer: Yas. 

"3. Were the officers, stockholders, purposes and aims of Farm- 
ville Insurance land Realty Company, Inc. and the Farmville 
Tobacco Development Company, Inc. sufficiently identical to jus- 
tify the court in regarding them ais one and the same coworation? 
Answer: No. 

"4. Was Pine Street in Washington Heights first used as a 
street by tahe occupanks of the buildings whioh were constructed 
after Washington Heigbzis was lsurveyed 'and subdivided? Answer: 
Yes. 

"5. Was a miap of Washingtan Heights subdivision firat legally 
recorded on January 25, 1927, in Map Book 2, page 179, Regis- 
try of Piitt County? Answer: Yes. 
"6. Did the Farrnville Insulrance and Realty Company, Inc. 

make its first conveyance of lots south of Pine Street in Wash- 
ington Heighits to Farmville Land Company, Imc., by deed dated 
December 4, 1923, in Book S-13, page 433, Registry of Pitt 
County? Anewer: Yes. 

"7. Were the city lirnitS of Fmvilile exbnded by law to in- 
clude Washington Heights in 19311 Answer: Yes. 

"8. Has the CYity of Farmville maintained Pine Street in W t d -  
in.- Heights from 1931 to the pre& time bhroughd that 
area eouth of the center line of Pine Street extended? Answer: 
Yes. 

"9. Did  he Oity of Farmville maintain and use #as a public 
street an area of a definite width north of lthe center line of Pine 
Street extended lthroughout hhe eubdivision known as Washing- 
ton Heights continuously and (adversely for t w d y  (20) years 
prior 60 the institution of ithis adion? Answer: No." 

On eaoh of lthe above issues, except Nos. 3 land 9, &he court in- 
s t r u d  lthe jury as follows: "The muzit instmob you that if you be- 
lieve ithe evidence in the case and find the f& to be as all the evi- 
dmce tends to  show, ih will be your duty to answer the (fir&, second, 
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etc.) issue YES." In  similar language the jury was instructed on the 
third and ninth bum to answer them NO. 

The court enhered judgment which adjudged and decreed, 

"1. That the City of Farmville, N. C., owns a right of way and 
w m e n t  for street, purposes over and through Washington 
Heights subdivision of a width of 24 feet, and the northern line 
of said right of way is the center line of Pine Street ('as ih exista 
east of the East Cwolina Railroad) extended. 

"2. That the Cirty of Farmville, N. C., owna no right of way 
@nd easement for street purposes immecliartely north of ;the center 
line of Pine Street extended within said subdivision. 

"3. That the defendmts (other than A. C. Monk & Company, 
Inc.) own no rights in and to Ithart area lying immediately north 
of Pine Street exjtended in Washington Height's subdivision. 

('4. That the plaintiff pay the costs to be haxed by the Clerk." 

The defendants, other than A. C. Monk & Company, Inc., appeal, 
assigning error. 

Lewis & Rouse for plaintiff,  appellee. 
Thorp,  SpruiU, Thorp & Trotter for defendant, appellee. 
Jones, Reed & Griff in for defendants, appellants. 

D E N N Y ,  J .  AS we interpret the reoord on this appeal, the actian 
was institutedl purmant to the provisions of our Declanatory Judg- 
ment Act for the sole purpose of having the court determine whether 
or not any portion of the property owned by A. C. Monk & Company, 
Iac. has been dedicated as a public stred, by ilt or by any of its pred- 
ecessors in title. Morganton z?. Hutton R. Bourbonnais Co., 247 N.C. 
666, 101 S.E. 2d 679; Hine v. Blumenthal, 239 N.C. 537, 80 S.E. 2d 
458; Carver v. Leatherwood, 230 N.C. 96 ,  52 S.E. 2d 1. 

On 30 July 1920, when the Realty Company sold ithe 60-foot strip 
of land described in paragraph 5 of the statement of flacta herein, 
lying to ithe north of the ceniter of Pine Street extended, there was 
no Pine Street west of East Carolina Railmad. Funthemore, the 
plat of the cmbd~vision of Washington Heights, dated 4 February 
1920, was not referred to in the deed and no lot in that subdivision 
had been sold at thah time. Moreover, the plat of the subdivision of 
Washington Heig4-h was not recorded until 1927. 

I t  is clear from the evidence in this case thart no deed conveying the 
above described land ever referred to the map of %he m~sulbdiivisim of 
Washington Heights. It is true the deed from 6he Realty Company 



N.C.] SPRING TERM, 1959. 177 

to the Development Cbmpmy and cthe respective deeds to the other 
predecessors in title of A. C. Monk & Company, Inc., as well as the 
deed to A. C. Monk & Company, Inc., did refer to the wnter of Pine 
Street extended, but, as we interpret the evidence, since Pine SCoreet 
brad not been opened west of East Carolina Railraad when the deed 
from the Realty Company to the Development Company was execut- 
ed, the words "Pine Street extended" were mere words of description 
to make definite the location of a property line. Pine Streat as it lthen 
existed oame to  a dead end east of E& Oarolina Railroad, which 
wars immediately east of Washington Heights. 

Moreover, i t  was stipd'ated )in the w u t  below that  khe first lot 
sold in the subdivision of Washington Heighk was to  John Henry 
Durn by deed dated 12 December 1923 and d d y  recorded 26 May 
1924. Therefore, there is nothing in the documentary evidence or the 
oral evidence introduced in the trial below khat tends Ito show that 
A. C. Monk & Company, Inc., or any of its predecessors in (title, be- 
ginning with the Developmenit Company in 1920, were in privity with 
or induced the defendant appelllants or any of their predeceswrs in 
title Ito purchase property in Washngton Heights under the belief 
that the property would be developed as shown on the unrecorded 
map of said subdivision. 

We find nothing in the chain of ltitle of A. C. Monk & Campany, 
Inc. that tends to show a dedication of Iany portion of Pine Street, 
unless such street was shown on that certain plat made by W. C. 
Dresbach & Son in July 1948 and duly recorded in Map Book 4, page 
11, and referred to in the deed1 from Imperial Tobacco Company to 
Southern States Tobacco Company as set faith in paragmph 8 of the 
statement of fa& herein. However, i t  does not appear that  a copy 
of the map made by Dresbaoh & Son was [introduced in evidence in 
.the cou'rt below, and no such map was forwarded as an exhibit to this 
Court. 

The Town of Farmville d.oes n'ot contend thak i t  has ~ q u i r e d  an 
easement in the 24-foot strip of lmd  in controversy by prescription. 
Furthermore, i t  ccmcedes that the evidence adduced in the trial be- 
low dablishes cthe fmact that the general public has not used the dis- 
puted area under my claim of right adverse to the owner, nor has 
travel thereon been confined to  a definite and specific line. Hemphill 
v. Board of Aldermen, 212 N.C. 185, 193 S.E. 153. If there has been 
a dedication of the %-foot strip of land included in the d& f ~ o m  lthe 
Realty Oompany to the Development Company, dded  30 July 1920, 
and to the defendant A. C. Monk & Company, Inc. by mesne con- 
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veyances, such dedication must )be establislhed as a matter of law 
fwm the documentary evidme introduced in the trial below. 

In  Hemphill v. Board of Aldermen, supra, this Court mid: "Before 
a !highway can be established (by prescription it must appear that the 
generd public used the same under a claim or right ladverse to the 
owner and the b a v d  must be confined to a definite a d  specific line, 
although slight deviations in the line of travel, leaving the road eub- 
stmjtially the same, may not destroy the rights of the public. 18 C.J., 
page 107; Elliott on Roads and Streets, swtion 194; S. v. Haynie, 169 
N.C. 277; Milliken v. Denny, 141 N.C. 227; Bailliere v .  Shingle Co., 
150 N.C. 633; Snowden v. Bell, 159 N.C. 500; 9 R.C.L., page 776. 

"To establish the existence of a road or alley as a public way, in 
the 'absence of the laying out by public authority or adual dedica- 
tion, i t  is essential not only that there must be h w d y  years user 
under claim of right laidverse to the owner, but the road must have 
been worked and kept in order by public authorilty. * " 

In  the case of Insurance Co. v. Carolina Beach, 216 N.C. 778, 7 
S.E. 2d 13, i t  is said: "It is a wttled principle that if the owner of 
land, located wibhin or without a city or town, hais i t  subdivided and 
platted into lots land streets, and sells and conveyg the llots or any of 
them with reference to the plat, nothing else appeasing, he thereby 
dedicates the streets, and all of them iho the use of lthe purchaser&, and 
t h m  claiming under them, and of hhe public." (Authoritias cited.) 

.Then if i t  were the intention of the owner of Washington Heights 
subdivision to dedicate Pine Street for a width of 48 feet as ehown 
on the map thereof, when it @old the northern half of itihe purported 
street without (any reference to ithe map i t  constituted a wilthdrawd 
of any contemplated dedication it might have had as to the conveyed 
portion thereof. Rowe v.  Durham, 235 N.C. 158, 69 S.E. 2d 171. More- 
over, since the corporarte limits of the Town of Farmville were not 
extended to include the area now in dispute until approximaMy 
eleven years after the owner of the subdivision had conveyed the dis- 
puted area without any reference to the map of the subdivision, 
neither the recording thereafter of .the map of said subdivision, nor 
the extension of the town limits to include the area, can have the 
effect of reviving any previous offer of dedica6im, if one had been 
made. Rowe v. Durham, supra. 

" A  munioipalits is without power to accept an offer of dedication of 
a street whioh lies without its territorid limits." Rowe v. Durham, 
supra; Gault v. Lake Waccamaw, 200 N.C. 593, 158 S.E. 104. The 
evidence discloses no offer of dedication since 1931, the year the 
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conporate limits of the Town of Farmville were extended to include 
the disputed area. 

We have carefully examined the appellants' 36 assignments of error 
and, in our opinion, they present no e m r  that is sufficiently prejudi- 
ciad (to justify a new trial. A seriatim disoussion of these numerous as- 
signments would serve no useful purpose. 

No Error. 

MOORE, J., not sitting. 

ELEANOR DEANE BROOKS V. CHARLIE R ' I I J~IAJI  HONETCUTT 
A N n  CHARLES TORI<. 

(Filed 29 April, 1959.) 

1. Automobiles 5 42d- 
Plaintill's testimony to the efiwt that she \ \as  trnveling a t  a la\\- 

ful rate of speed a t  night, and, blinded bj  t l ~ e  lights of a vehide 
traveling in the opposite direction, failed to see an automobile stand- 
ing without lights i11 her lane of travel until \\ i t l~in approsilnate!y 
fifty feet thereof, and that she turned left, but was unable to avoid 
striking the left rear of the st;~ndinji vehicle, prrc.lutle6 nolnsuit on the 
ground of contributory negligence under the 19.X-I nnlendment to G.P. 
20-141 ( e )  . 

2. Autoniobiles 5 46- 
An instruction stating the principles of law involved in the action 

and the respective contentions of the parties, bnt failing to apply the 
principles of lam to the varioua s tate  of fnchts ;trihin:: L ~ I I  the evidence. 
must be held for prejudicial error. G.S. 1-180. 

APPEAL by d e f e n h t s  from Sink, E. J., at August Civil Term 1958 
of UNION. 

a v i l  action to recover for personal injury and property damage 
sustained in motor vehicle collision proximately resulting from ac- 
tionable negligence of defendants (as alleged in the complaint. 

Plaintiff alleges in her complaint substantially the following: That 
on said d'ate at  about 6:20 P. &I., she was operating her 1957 Ford 
on her right-hand ~ i d e  of the highway #200, when she came in sight 
of a vehicle stianding in ,the road to her lef't; headed i~n northerly direc- 
tion, witth its headdights on bright, later ascertained to  be the truck 
of defendant Ciharles York, operated by him; that just before she 
rewhed the point where this truck was standing, it lstarted moving in 
norbherly direotion along said highway wilth its headlights still on 
brighlt, parhilly (blinding her; that then when wikhin fifty feet there- 
of she saw the 1951 Hudson automobile of defendant Oharlie Wil- 
liam Honeycutt, standing unlighted in her lane of traffic just parallel 
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with lthe place where the Itruck of Charles York had been etandisg; 
and that  when she so observed said Hudson automobile, she applied 
her brakes and pulled her car to the left, but was unable to go between 
the standing Hudson and the back of the truck operated by Oh'arlea 
York, and ran into the back of the H u d m  wiZlh rthe right front, of 
her Ford automobile, cawing dlamage to i t  a d  injury to  her. 

Plaintiff further alleged in her complaint in substance that de- 
fendant, Charlie William Honeycutt, wais negligent in the following 
ways: That  he lefit his Hudson automobile standing in the traveled 
portion of said highway and in ib right-hand l m e  of traffic, without 
lights upon it, or other warning ~ g n a b ,  for a period of twenty min- 
utes in the night time, all in violation of G.S. 20-161; 'and thah he 
failed to exercise due care under existing circumstances contrary to 
G.S. 20-140, and that this negligence on the part of defendant Charlie 
William Honeycutrt was one of the proximate c a w s  of the injury 
to plaintiff and damage to her automobile as aforesaid. 

And plaintiff further ableges in her oomplaink subistamtially the fol- 
lowing: That  the defendant, Oharles York, was negligent in these 
ways: 

"A. That  he parked his motor vehiole in lthe nortihbomd lane of  he 
paved portion of N. C. Highway #200 just parallel with the parked 
Hudson automobile of Charlie William Hmeycutt, thereby blocking 
the entire paved portion of the highway, contrary to G.S. 20-161. 

"B. That  he left his headlighlh on )bright, thereby blinding drivers 
of vehicles heading south on said highway, contrary to G.S. 20-161.1. 

"C. That  he failed to sound his horn, dim or flicker his lights, or 
do anything in order to  warn the plaintiff of the dangerous situation 
existing on the highway, contrary {to G.S. 20-140. 

"D. That  he failed to  use the care, caution and ciroumispeckion that 
a person of ordinary reason and prudence would have used under the 
circumstances and in the situation tihen lmd there existing, contrary 
t o  G.S. 20-140 * ." 

And that said negligence on the part of defendant,, Charles York, 
w.as the proximate, or one of the proximab c a w  of the collision 
and lthe resulting damages and injuries t o  the plaintiff. 

On the other hand, the defendants Charlie William Honeycutt and 
Charles York, each in separate answer, deny in material aspects the 
allegations of the compllaint so set forth; and each avers that plaintiff 
was mnkributorily negligent in the operation of her Ford aubmobile 
in that: 

"(a)  She was driving * * * a t  a fast and unlawful raite of speed, 
under &he circums~tances and conditions then existing. 
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" (b) She was operating her said automobile in a carelass andl reck- 
less manner, without due care and caution and a t  a q e e d  and in a 
manner so as to endanger or be likely to endanger the person or p:.op- 
srty of others upon said highway. 

"(c) * * * without keeping a proper lookout * * * and without 
keeping her said automobile under proper control, as required by law 
* * *  11 

And the record of case on appeal shows (1) that a t  the trial term 
of Superior Court i t  was stipullated "that on or about the 25th day 
of October 1957, pllaintiff was the owner and operator of a 1957 Ford, 
automobile * * * traveling south on N. C. Highway #200 and had 
reached a point about 7.2 miles north of Monroe, N. C., when the 
collision referred to * * * occurred; that on said date defendant 
Oharlie William Honeycutt was the owner and operator of a 1951 
Hudson automobile; that on said date the defendant, Charles York, 
was aperating a truck headed nohh on " * * Highway #200, in the 
close vicinity of the place where the 1951 Hudson automobile was 
standing on the highway, when the collision * * " occurred ; that N. C. 
Highway #200 ah the scene of the collision is a paved highway 20 
feet wide with an 8-foot wide shoulder on each side; th~ait a t  the paint 
of said collision, said highway is straight md approximately level; 
that at the time of said collision, (said highway was dry land the sky 
was clear and that at, the poinft of such collision, said highway runs 
in a nodherly-southerly direction." 

(2) That upon the trial in Superior Court both plaintiff and de- 
fendants offered testimony tending to support their respective con- 
tentions as set forth in the pleadings,-- plaintiff itestifying particu- 
larly that " * * I was driving approximately forty miles an hour 
or fonty-five, when I came in sight. As I came closer to the lights 
in the highway, I reduced my speed approximately 5 or 10 miles. 
When I oame closer to those lights, I saw this car sitting on the road. 
It was a dark looking car and I did not see it until I got pmt the 
lighb on $he truck enough that my lights shined on the other car. 
' I WW approximately 50 feet or something like thak from the 

Hudson automobile the first time I saw i t  sitting on my side of the 
road. I applied my brakes. The truck was up above the oar just a 
little. There wm 20 or 30 feet, I mean yards, between the back of 
the Hudson automobile and the truck. I applied my brakes m d  turn- 
ed to the left. The right fronlt of my automobile hit the left back of 
the * * Hudson automobile * ." 

The case was submitted to the jury upon these issues, which were 
answered by the jury a+s indicated: 
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"1. Wlas the plaintiff, Eleanor Deane Brooks injured and was 
her automobile damaged by the negligence of Oharlie William 
Honeycutt, as alleged in the complaint? Answer: Yes. 

"2. Was lthe plaintiff, Eleanor Deane Brooks, injured and her 
automobile damaged by the negligence of Charles York, as al- 
leged in the complaint? Answer: Yes. 

"3. Did the plaintiff, Eleanor Deane Brooks, by her own neg- 
ligence contribute to her damages and injuries as alleged in the 
answer? Answer: No. 

"4. What amount, if any, is the plaintiff, Eleanor Deane B m k s ,  
entitled to recover for personal injuries? Answer: $7,500.00. 

"5. What amount, if any, is tihe plaintiff, Eleanor Deane Brooks, 
entitled to recover for damages to her automobile? Answer: 
$760.00." 

Judgment was signed in accordance with the verdict, and each of 
defendants excepts theroto, and appeals to Supreme Court and assigns 
error. 

Coble Punderburk for plaint i f f ,  appellee. 
Smith R. Griffin for defendants ,  appellants. 

WINBORNE, C. J. The appellants, Charlie William Honeymtt and 
Charles York, and each of them, by wignmenb  of error based upon 
exceptions duly taken presenlt two questions: (1) Did the trial court 
err in denying their motions for judgment as of nonsuit on the ground 
that plaintiff by her own negligence contributed to her injury land 
dlaimage as alleged in the answer as a matter of law? 

And (2) if not, did the court err in failing to oharge the jury in 
conformilty with the provisions of G.S. 1-180 in manner stated? 

The first assignmen$ of error merits a negative answer cm the 
authority of Bz~rche t te  v. Distr ibut ing Co., 243 N.C. 120, 90 S.E. 2d 
232, where this Court imterpreted Chapter 1145 of 1953 Sassion Laws 
amending G.S. 20-141 ( e ) ,  +he speed law, lby adding thereto the pro- 
viso: "That th'e failure or inability of a motor vehicle operator who 
is operating such vehicle within the maximum s p e d  limits dwcribed 
by G.S. 20-141 (b) to stop euch vehicle within the radiw of lthe 
lighlts thereof or within the range of his vision shall not be considered 
negligence per se or wntribuftory negligence per se in any civil &ion, 
but the facts relaiting thereto may be considered with other fa& in 
such aotion in determining the negligence or contributory negligence 
of suoh operator." 
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It is there ~stated, "Hence, interpreting the amendatory a&, if the 
driver of a motor vehicle who is aperating ilt within the maximum 
speed limits prescribed by G.S. 20-141 (lb) fails to  stop such vehicle 
within the radius of the lights of the vehicle or within the range of 
his vision, the cou* may no longer hold such failure to be negligence 
per se, or oontributory negligence per se, as the case may be, that is 
negligence or oontriburtory negligenlce, in and of itself, but the facts re- 
lating ;thereto may be considered by the jury, with other facts in such 
action in determining whether the aperator be guilty of negligence or 
oontzibuitory negligence as the case may be. However, this provision 
does not apply if it is admitted, or if all ithe evidence discloses, that 
t~he motor vehicle was being operated in excess of the maximum speed 
limit under the existing circuUmtances as prescribed under G.S. 20- 
141 (b) ." 

Therefone, in the light of the testimony of plaintiff hereinabove 
quoted, tested by %he provisions of the amendatory ad  as so inter- 
preted, the issue of contributory negligence of plaintiff was one for 
the jury in the i d a n i t  case. This principle is followed in Wilson v. 
Webster, 247 X.C. 393, 100 S.E. 2d 829; Hufchins v. Cmbet t ,  248 
N.C. 422, 103 S.E. 26 497. 

Now in respeat t o  =ignments of error Numbem 4, 5, 6 ,  7, 8 and 9, 
based on exceptions of like numbers to lthe charge, a reading of the 
oharge in the light of decided cases leads to the conclusion that pre- 
judicial error appears. Chambers v. Allen, 233 N.C. 195, 63 S.E. 2d 
212; Glenn v. Raleigh, 246 N.C. 469, 98 S.E. 26, 913, and cases cited, 
and numerous others. 

In Assignment 4, Exception 4, for example, i t  is pointed out that 
"the court in charging the jury with reference to issues of negligence, 
erred in that, in all of its statements of principles of law, the court 
stated the principles of law in general .terms and thereafter merely 
stated to the jury some of the testimony and some of the contentions 
of the parties and failed and negleoted to state to the jury the appli- 
cation of ithe ,principles of law as to  the fax& arising from the evi- 
dence or any of the several possible findings of f a d  by the jury, and 
ithereby failed tio declare andl explain the law arising on the evidence 
given in the case as required by G.S. 1-180." The other assignments 
in this aspect are of similar import. 

In the Chambers case, supra the Court said: "Nowhere in the 
charge did the court explain cthe law applicable rto the evidence upon 
which the defendmts' contentiom were based, should the jury find 
the fmts from the evidence to be as contended for by them. Such 
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omission constitutes a failure comply with the provisiow of G.S. 
1-180," citing catses. 

Hence the Court is constrained to hold that for error in the charge 
in respwts pointed out, defendants appellants are entitled to a new 
trial, d it is so ordered. 

New Trial. 

MRS. GER'EVIEVE BROOKS V. OHAHLIE WIIJIJAM HONEYCUTT 
AND CEIhRLES YOHI\'. 

(Filed 29 April, 1969. ) 

APPEAL by defendants from Sink, E. J., at August Civil Term 
1958 of UNION. 

Civil action to recover for personal injury sustained by pl~aintiff 
in motor vehicle collision,- the same as thah involved in No. 449 at 
this term, entitled Eleanor Deane Brooks v. Charlie William Honey- 
cutt and Charles York ante, 179, the plaintiff here having been a 
passenger in the Ford automobile of the plaintiff,-proximately re- 
sulting from actionable negligence of defendants as  alleged in com- 
plaint. 

The two cases were consolidakd for the purpose of trial, and tried 
upon similar issues. But in the indant  case there was no issue as to 
contributory negligence, or as t o  property damage. The other iwues 
submitted to $he jury upon the same oharge as in No. 449 were an- 
swered in favor of plaintiff. And from judgment in accordlance there- 
with, defendants appeal  to Supreme Court and assign error. 

Coble Funderburk for plaintiff, appellee. 
Smith & Griffin for defendants, appellants. 

PER CURIAM. The record of c m  on appeal here discloses that  ap- 
pellants make the same 'assignment of error, based on same excep- 
tions as in the case of Eleanor Deane Brooks against Charlie Wil- 
liam Honeycutt and Charles York, decided cotemporaneously here- 
with. Hence the error pointed out, and for which a new &rial is ordered 
there, necessitates on this appeal a 

New Trial. 
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ELLIOTT v. Goss. 

DFFIE ELLIOTVT, ED ELLIOTT AND PA.R.THEINIA EILLIOTT v. JULIA 
ANN NCCALL GO's8, ADMINISTRATRIX O F  SAM McOALL, DECEASED, A N D  
INDIVIDUALLY; MAGGIE !:&ALL BALDWIN, GEORGIANA McCALL 
ALLSBROOK AND HENRY MOOALL. 

(Filed 29 April, l%9.) 

1. Limitation of Actions W 1 S c  
The defense of the statute of limitations must be raised by answer 

and cannot be interposed by demurrer. 

2. Limitation of Actions 8 5 b  
The  statute of I imib t ims  does not begin to run against a n  action to 

reform a deed for fraud until 'the facts constituting the fraud a r e  known 
o r  should have been discovered in the exercise of due diligence, G.S. 
1-52(9), and  since the stabute is not a condition annexed to the cause 
of action, the  bar  of the statute can be raised only by ammRer. 

3. Limitation of Actions § Sa- 
The mere registnation of a deed, standing alone, will not s tar t  the 

s tatute  of limitations running against an action for reformation. 

4. Adverse Possession § 20: Ejectment  5 7- 
I n  an action for the recovery of possession of realty. the failure of 

the complaint to allege that  plaintiffs had been seized and possessed 
of the premises a t  some time within twenty years prior to the imtitn- 
tion of the action is not ground for demurrer, since G.S. 1-39 and G.S. 
1-42 must be construed together, so that  upon proof of Wle  in plaintiff's 
the possession of others, in the absence of proof that  it was adverse, 
will be presumed to be under the legal title. 

5. Deeds § 7- 
Both deliverr of the deed and inkention to deliver a r e  necessary to  

a transmission of title, and when grantors retain possession under agree- 
ment that  they should hold the instrument u'mtil payment of the bahnre  
of the purchase price, and the grantee dies before the purchase price 
is fully paid and the deed delivered, there is no delirem to the granstee 
and no title can pass to him. 

6. Reformation of Instruments §§ 6, 7- Equity will not  reform deed 
by  inserting as grantee a person who had died p ~ l w  t o  t h e  delivery 
of t h e  deed. 

Plaintiffs alleged that  deed was executed to their ancestor but that  
grantors retained possession thereof under an agreement to hold the 
instrument until the balance of the purchase price was paid, that the 
ancestor died prior to payment of the full purahase price, that  there- 
after the grantee's widow and her second husband paid the balance of 
the purchase price, had the deed delivered to thean, and, af ter  substi- 
stoting the name of the seccmd husband as grantee, had the deed regis- 
tered. Plaintiffs prayed that  the deed be reformed by inserting the name 
of their ancestor a s  grantee. Held: The complaint fails to state a cause 
of action for reformation, since, the lanceetor having died prior (to de- 
livery, n~ title could pass to him under the instrument. Further, upon 
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a proper statement of bhe cause of action in plaintiffs' famr, the original 
(grantor or his helm should be made parties. 

7. Pleadings g a0 x- 
An action should not be dismissed upon demurrer when tile ccul)lainc 

states a good cause of action in a defeotive manner, since plaintiffs' are 
entitled to move f m  leave to amend, if so advimd. G.S. 1-131. 

APPEAL by pl'aintiffs from Johnston, J., January 1959 Term of 
MOORE. 

This mtion was instituted by the issuance of wmmons and filing 
of complaint. Mendants  in apt time demurred. 

The allegations of the canplaid axe in substance as follows: 
The plaintiffs lare heirs cut law of William Elliott, who died 5 Ooto- 

ber, 1918. About 6 M,arch, 1916, William Elliott bargained with one 
R. S. B q p r  for the purohase of a t r a d  of land in McNeill Township, 
Moore County, at, an agreed pricle. On said date R. S. Boger and wife 
executed a deed of bargain and sale with general covenants and war- 
ranties Ito William Elliott for said land, acknowledged the execution 
of same before a Notary Public, and ( w e e d  wibh William Ellioth 60 
withhold delivery of the deed until the full purchme price had been 
paid. At the time of the death of William Elliott there was an un- 
paid balance of $23 on the purchlase price. Thereafter, the widow of 
William Elliott, step-mdher of plaintiffs, married Sam McCall. In 
1921 she and McCall paid the $23 balanoe and the deedr was delivered 
to her. Sam McCall altered the deed so as to substitute his name fm 
that of William Elliott as grantee in the deed. The deed, as altered, 
was filed for record on 19 December, 1921, and rewrdedr in Book 81, 
a t  page 477, Moore County Regisltry. Sam McCall died 17 April, 1957. 
The defendmints are his heirs a t  Law and the administratrix of his 
&te. The substitution of McOall's name for thst  of ElLioM, was 
not discovered until after McOall's death when his heirs hook pw- 
session of the land. Plaintiffs pray khwt the deed be reformed so as Ito 
name William Elliott as grantee therein and for the p x e s i o n  of bhe 
h d .  

From judgment sustaining the defendants' demurrer to ithe m- 
plaint a d  dismissing the action, plaintiffs appealed. 

Johnson & Johnson and Barrett & Wilson for plaintiffs, appellants. 
E. J. Burns for defendants, appellees. 

MOORE, J. The defendants set up three c a u m  for demurrer: (1) 
that the complaint shows on i,&s face that the alleged cause of action 
to correct and reform the deed for fraud on the part of Sam McCsll 
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is barred by the wplicable statute of limitations; (2) thait the corn- 
plaint does not allege that  plaintiffs have been in possession of the 
land within the twenty years immediately preceding the institution 
of hhe action; and (3) Ithak the complaint does not d a t e  facts d- 
cient ito oonditute a aawe of action. 

The bar of a Btatute of limitahions must be ~ a k d  by 'answer and is 
not a proper subjeot of demurrer. Stamey v. Membership Corp., 249 
N.C. 90, 96, 105 S.E. 2d 282, and cases there cited. 

"The rule is thak unless statutes of limitations are annexed b the 
cause of action itself, the bar of limitation must be specifically plead- 
ed in order to be availtable as a defense and may not be raised by de- 
murrer." Batchelor v. Mitchell, 238 N.C. 351, 356, 78 S.E. 2d 240; 
Motor Co. v. Credit Co., 219 N.C. 199, 202, 13 S.E. 2d 230. Lapse of 
time d m  not discharge liabiliity. It merely bars recovery. Ins. Co. v.  
Motor Lines, 225 N.C. 588, 591, 35 5.E. 2d 879. 

Furthermore, a cause of laction for fraud does not accrue and, Ithe 
statute of limitrutions (G.S. 1-52, ~ubsection 9) does not begin to run 
until the facts constituting the fraud laire k n m  or should hlave been 
discovered in Ithe exercise of due diligence, and the mere regidrahion of 
a deed, standing alone, will not be imputed for construotive notice. 
Vail v. Vail, 233 N.C. 109,116, 63 S.E. 2d 202; Lowery v. Wilson, 214 
N.C. 800, 802, 200 S.E. 2d 861. G.S. 1-52, sukckion 9, is not annexed 
to the cause of action in ithis me. The bar thereof may only be raised 
by w e r .  

But the defendants contend thut the failure of plaintiffs to allege 
that they were seized or possessed of the premises in question within 
twenty years before the commencemenk of the action is ground for 
sustaining the demurrer. G.S. 1-39. 

In  Washington v. McLawhorn, 237 N.C. 449, 75 S.E. 2d 402, plain- 
tiff claimed color of ctitle under la deed executed less 6ha.n seven years 
prior b (the institution of the aoticm. There was "no allegation in the 
complaint of adverse possession for twenty ymrs by the plaintiffs 
under G.S. 1-39 and G.S. 1-40." The Count s d a i n e d  the demurrer 
on the ground that it appared from the compl~aint that  plaintiffe 
had no title, right or interest in the land. This case seems to  give mme 
support t o  defendants' contenhion. But we do not agree that the 
Washington case decides that in an mtictn for possession of land the 
plaintiff is required to plead affim~artively th& he has been lpssessed 
of )the premises within the twenty ysam immediately preceding the 
institution of the action. 

A plaintiff may allege generally that  he is rthe owner of the land 
in controversy and ithat the defendant is in the wrongful possession 
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thereof. When he has eo pleaded, he may proceed to prove title in 
himself in any lawful way he can. Taylor v. Meadows, 169 N.C. 124, 
126, 85 S.E. 1, quoting the second headnote in Davidson v. Giflord, 
100 N.C. 18, 6 S.E. 718, says: "When the complaint in ejeotment does 
not set up any partiicnl'ar evidence of title in plaintiff, or that, phi~litiff 
oliaims under 'any specific title, the plaintiff is 'at liberty, on the trial, 
to prove title in himself, in any way he can, al low4 by law." G.S. 
1-39 band G.S. 1-42 must be construed together, Conkey v. Lumber Co., 
126 N.C. 499, 36 S.E. 42. 

In  Johnston v. Pate, 83 N.a. 110, 112, the Court said: ". . . it is 
not necessary that, a plaintiiff in an action to recover land should al- 
lege in his complain6 that he had possession within t w d y  years be- 
fore action brcrughh. For if he estaiblishes on the b ia l  a legal title to 
tihe premises, he will be prmumed to have been possessed thereof 
within the time required by law, unless i t  is made to appear that such 
premlisw have been held land possessed adversely to such legal title 
for lthe time prescribed by law before the sommencement of such 
aotion." The Johnston sase is quoted with approval in Conkey v. 
Lumber Co., supra, )and is cited with approval in Barbee v. Edwards, 
238 N.C. 215, 222, 77 S.E. 2d 646. 

It is our opinion and we so hold that in an action for possession 
of land failure !to affirmatively allege that plaintiff had been seized 
or possessed of bhe premises within twenty years prior to the insti- 
tution of the aotion is not gground for demurrer. 

Defendants conitend that the complaint does not state fads suffi- 
cient to constitute a cause of action for correction or reformation of 
a deed. We agree. It will be observed thlat there wais no delivery of 
lthe deedr during the lifetime of William Elliott. The deed had been 
signed and acknowledged laind William Elliott was nlamed therein as 
grantee. The geantor retained posses~sion of the deed under an agree- 
ment, with William Elliott that i t  would not be delivered unhil the 
full purchase price had been paid. Willi~am Ellioctt died before the 
purchase price was fuly paid and before the deed was delivered. 

Delivery is essential t o   he validity of a deed of conveyance. Both 
the delivery of the instrument and the intenhion .to deliver i t  are 
necessary to a,transmutation of title. Barnes v. Aycock, 219 N.C. 360, 
362, 13 S.E. 2d 611; Ins. Co. v. Cordon, 208 N.C. 723, 725, 182 S.E. 
496. In  tihe Barnes cme i t  is said: ". . . to constitute delivery there 
must be a parting with the possession of the deed and with all power 
and wrutrol over it by the grantor for the benefit of ,the grantee a t  the 
time of delivery. (Citing authorities.) To constihuke delivery the 
papers must be put out of possession of the maker." 
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". . . (1)t is an indispemarble feature of every delivery of a deed, 
whdher absolute or conditicm~al, that there be a pamting with the pos- 
session of ict and with all power of dominion and control over it, by 
the grantor, for the benefit of the grantee a t  trhe time of the delivery. 
There is no delivery in law where lthe grantor keep the deed in his 
own possesslion with lthe inkention of retaining it, particulaxly iif he 
keeps possession of lthe pmperty as well; dcominion over the inetru- 
ment must pass from the pantor  with $he intent that  i t  shall pass 
tta the pantee, . . ." 16 Am. Jw., Dee&, Sec. 128, p. 510. 

From rthe complailllt in the instant, caise it is dear Ithsat lthere was no 
delivery of the deed, mtual or ocmstruative, during the lifdime of 
William Elliott, and n~o title p d  thereunder to him. Equity will 
not do a fuitile thing. To reform the purported d d ,  as recmded, so 
a~ to show Willliam Eillioltt as grantee would pass no title. The phin- 
tiffs have nat stated a g o d  c a w  of aotion for reformation of lthe deed. 

It irs our opinion that the count was corn& in sustaining the demur- 
rer but was in error in dismissing the a d i m .  G.S. 1-131; Teague v. 
Oil Co., 232 N.C. 469, 470, 61 S.E. 2d 345. The demurrer should have 
been sustained without prejudice ,to plaintiffs' right t o  move for leave 
to amend their complaint. "When a demurrer is sustained the adion 
will be then dismissed only if the alilegahiom of the m p l ' a i n t  affirma- 
tively &close a defective cause of aation, that is, that plaintiff has 
no ciause of aotion against the defenclanh." Skipper v. Cheatham, 249 
N.C. 706, 711, 107 S.E. 2d 625, and cases there cited. The complaint 
discloses facts which might be the basis of a good cause of a o b h  
again& defendants if such cawe is sufficienitly pleaded. Hoffman v. 
Mozeley, 247 N.C. 121, 123, 100 S.E. 2d 243, and cases there cited; 
and Davis v.  Davis, 228 N.C. 48, 53, 44 S.E. 2d 478, and c a w  there 
&&. Plaintiffs, if so advised, may desire .to msk leave of court to 
amend the oomplaint so hhat a muse of ac;ticm may be alleged and to 
make R. S. Boger a party, (if living, land his heirs ah law, if deceased. 

The judgment below is modified by striking (therefrom the podion 
dismissing the action. As thus modiified, the judgment is affirmed. 

Modified and Affirmed. 

HAZElL FOSTER JORDAN v. BARBARA ELBEORE BLACKWELDER. 
ROBERT R. BLACKWELDER AND EDITH LWENE JONES. 

(Filed 29 April, 1959.) 

1. Aatomobiles 9 4 3 -  
The evidence, considered in the light most favorable to the o r i g i t ~ : ~ ~  
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defendanb, held sufficient to carry the case ,to sthe jury on their cross- 
aotion again& the additional defendant joined for contribution. 

2. Automobiles § 17- 
G.S. 20-155 does not apply to a n  interseobion of a servient highway 

with a dominant highway, but  the driver along the m i e n t  higbway or 
street upon which a stop sigm has been duly ereoted is requiised not only 
to stop, but to exeroise due care to see ithat he may enter or cross the 
dominant bighu*a,r o r  street in safety befare he &em tihe intersection, 
G.S. 20-158(a), land a n  instruction charging the larw under G.S. 20-155 
in a n  aotion involving a collision a t  a n  interseobion of a dominant and 
servient highway, must he held for prejudicial error. 

3. Torts tj S- 
G.S .  1-240 dew imt contemplate that a party brought in  as a n  addi- 

ditioml defendant should pay more than her pro rata pant of the verdict 
rendered against the oniginal defendants. 

4. Same- Tort-fea.wr is entitled t o  have sunis paid t o  plaintiff deducted 
h.om his pro rata liability. 

Where the insurer fa r  the additdoml defendant ha6 paid medical and 
hospital hills of the injured person, and the parties stipulate that  the 
eourt might, in its discretion, M u o t  such amount froan the verdict of 
the jury, npon the jury's ~ e r d i c t  for plaintiff against the original de- 
fendants, and in eavor of the original defendanlts against the additional 
defendant on the cross-action, the court skould render judgment for plain- 
tiff again& the original defendants for the amount of the  verdict and 
in favor of the original d e f e n a n t s  against the additional defendant for 
one half t h ~  amount of the verrlict less the sums paid for medical and 
hospibal bills, and i t  is error for the court to deduct such amount from 
the verdict before providing for contribution. 

APPEAL by additiond defendant Edith Lorene Jmes from Gwyn, J., 
Regular August Term 1958 of IREDELT,. 

This is a civil action instituted by the plainitiff to  recover damages 
for persmal injuries she received as a result of an automobile colli- 
sion in the T w n  of T~outinan on 31 Augwst 1956. The collision oc- 
curred a t  the interseotion of Main and Morgan Stre& and involved 
a 1952 Ghevrolet automobile, owned and opwartedi by ithe additional 
defendlank, and a 1947 Ford automobile being operated tat bhe time 
by Barbara Elrnore Bl~ackwelder. 

Both Main and Alorgan Streets are paved, Main being a street 21 
feet, wide, and Morgan 17 feet wide. Main Street mns north and south, 
psrallel t o  a railroad track and is the domiamt street; there is n 
stop sign erected ait hhe entrmce thelato from Morgan Street, the 
interseding street, which rum easrt and west. 

Plaintiff was a passenger in ithe car of the additional defendant 
Jmes. She alleged in her compllaint +hiah tjhe defendlazit Barhapa El- 
more Blaickwelder was negligent in the operahim of lthe 1947 Ford 
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automobile, and thrut defendant Robert R. Blmkwelder owned said 
automobile. The defendants ~mswered, h y i n g  negligence, and by 
way of cross+aictiion dleged that if they were negligenit in m y  manner, 
the negligence of the additional defendant Jones contributed to plain- 
itiff's injuries and prayed the count that defendant Jones be made an 
additional party defendant pursuant 60 the provisions of G.S. 1-240. 
The defendant Jones wrus made a panty defendant to tihe action and 
in her answer to the cross-acltion denied negligence on her part. 

I t  wais stipulated by all the parties rthat lthe @top sign testified to 
by certain, witnesses for the plaintiff as being situated on Morgan 
Streat where it inkrseots with Main Sitreet from rthe east in the Town 
of Troutmm, was d ki a stand~ard @top sign duly posted +hereon by 
authority of #the governing h d y  of the Town of Troubman, North 
Oa~olina, and by ordlnmcas enaated prior to rthi~ aooident and for 
such purposes, and that Main Street is a through etreet and Morgan 
Street is a servient street. 

During the course of the trial, plaintiff mught to intirocluce into evi- 
dence the amounts of medical bills and expenses which she incurred 
a s  a result of the injundes sustained in the wlliision. This was objeclted 
to  on the ground that  some or all of the bills had been paid by the 
insumme oarrier of ithe addirtiioml defendant Jones. U p m  fan intima- 
tion by the oourt t l i d  pl~aiutiff would not be entitled .to show damages 
for which she had already been cornpen&, i t  was stipullated athat 
such amounts as bad been paid ($688.73) might, in the wurt's dis- 
cretion, (be deduoted from any verdict recovered by the plaintiff. 
Thereupon, i t  was lagreed bhah the plaintiff might offer in evidence 
proof of .the hospital, doctor, and medical bills. 

Upon proper h u e s  submitted, the jury returned a verdiot that plain- 
tiff had been injured by the negligence of the defendiant Barbara El- 
more Blackwelder; that  defendant B~arbara Elrnore Blackwelder was 
rut bhe hime of the dleged injunies an agent of Robert R. Blackwelder 
and acting within tihe wope of her &uthority; that plaiinkiff had been 
d'amaged in the aimcruntt of $6,000; and ithat. defendad Jones was 
jointly and concurrently neglligent in causing the injuries suffered by 
plaintiff. Thereupon, lthe court entered judgment which reduced the 
amumt  of damages recoverable by pliaintiff by $688.73, and decreed 
that plaintiff recover $5,311.27 from the defendlank Blackwelder, and 
that defendants Bllackwelder recover $2,655.63 from the defendant, 
Jones. 
The additional &femdant Jones appeah, w i p i n g  error. 

Carpenter & Webb for appellant. 
Scott, Collier, Nash & Harris for appellees. 
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DENNY, J. The appellant'e first exception and assignment of error 
is diireoted to the refueal of ithe trial judge to s& her motion for 
judgment   IS of nonsuik tro hhe m - a & i m ,  h t e r p d  at $he close of 
.the evidenoe of (the oniginal defendants and renewed art hhe close of 
all the evidence. 

In our opiniion, when the evidenlce is wnsidered in the light most 
Savorable to  the origbal defen-, sars it mu& be on motim for non- 
suit of rtheir crm-action, it is sufficienh Ito oarry lthe awe to the jury, 
and we  so hold. 

The appellmt's fsourth assignment of error is tio thait portion of bhe 
court's oharge ,to the julry, & out  b l o w  between lthe l&em (A) a d  
(B) ,  and her fifhh assignmmt of emfl ijs rto that  portion of Ithe darge 
set out herein between the letters (C) and (D) : "(A) Mrs. Black- 
welder, approaching ithe iILtersedium from hhe earst, ;that is ladmiltrted, 
and W g  on the left of the  automobile driven by Miss Jonles, if the 
two aukornobiles enbred or approached the initemction at approxi- 
mately the same time, then i t  wm the duty of Mrs. Blackwelder to 
yield 'the right of way Q the autoniobile driven by Miss Jones and 
if she failed to yield rthe right of m y  under such ciroum&ances, that  
would be negligence on the pant of Mrs. Blackwelder. Two mator ve- 
hides approach or enter an intersection at approximately the game 
time within the purview of r thw rules, whenever ltheir raspedive dis- 
tance from the intersection, their relative speed md other cuttendan* 
oircu&ances show bhat the driver of the vehicle on hhe left should 
reasomably apprehend hh~at there is danger of a collision unless he 
delays his progress until the vehicle on .the nighk has passed, (B) 

"(C) but, the driver of a vehicle approaching but not having en- 
tered an  intersection shall yield the right of way to the vehicle al- 
ready within such inhrsechion, so if a t  the time .the defendant Miss 
Jones approarhed the intersection but not hiaving enkred the inter- 
section the defendtant Mrs. Blaokwelder had already dmiven her auto- 
mobile within the i-ion, then i t  wm the duity of Miss Jones 
to yield the right of way to Mm. Blaokwelder, and if she failed under 
eueh oircurnstances 60 yield the right of way, that  would be negli- 
gence on ithe part of Miss Jones. (D)" 

The above indruotions were given pursu~mt to the provisions of 
G.S. 20-155 which in pertinent part reads as foll~ows: 

" (a)  When hwo vehicles approach or enrter an intersection 
andlor junction at  approximately .the same time, the driver of the 
vehiole on the left, shall yield the right of way Ito the vehicle on 
the light except !as otherwise provided in seotion 20-156 and ex- 
cept where lthe vehicle on the right its required to stop by a dgn 
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erected pumlmt  to bhe p i r o v i ~ m  of &ion 20-158 (b) 
The driver ,of a vehicle approaching but not having entered an 
intersection (and/or junction, shall yield the ~ighh of way to a ve- 
hicle already wiithin such in8ter980tion aind/or junotion whether 
the vehicle ,in the junotion is proceeding &might ahead or turn- 
ing in either direction * * *." 

The above statute is not ~applimble Ito the fmts in thb w e .  The 
faotual eituahion w i t h  respmt rto the righlt of way of the rerspeative 
parties involved on this appml is governed by G.6. 20-158 whkh in 
part reads as f o l l m :  "(a) The & a h  Highway Comraigsion, with 
reference (to &R highways, and 1wa1 awthorities, with reference t.a 
highways under rtheiT junisdbtion, are hewby authorized to designate 
main traveled or through highways by erecting a t  the entrance there- 
to from interseding highways signs notifying drivers of vehicles to 
come to full stop before entering or crossing such designakd highway, 
and whenever any such signs have been so erected i t  shall be unlavi-. 
ful for the driver of any vehicle to fail to  stop in obedience thereto 
and yield the right of way to vehicles operading on the designated main 
traveled or through highway amd appoaohing said intersection. No 
failure so to stop, however, shlall be comidmed contributory negligeme 
per se in any taotion I& law for injury to  p e m  'or pmpenty; but the 
faa& relating to such failure ito stop may be considered with the 
other facts in the case in determinin~ whether (the plaintiff in such 
action wm guilty of wntmibutory neghgence." 

This lather stahuk not only requires the driver on the s rv ient  high- 
way or street (to &p, but suoh driver is further required, after stop- 
ping, to exeraise due care to see that he miay &r or orom the domin- 
an t  highway or &re& in a f e t y  befom entering ithemon. Primm v. King, 
249 N.C. 228, 106 S.E. '2d 223; Badders v. Lassiter, 240 N.C. 413, 82 
S.E. 26 357; Edwards v. Vaughn, 238 N.C. 89, 76 S.E. 2d 359; MOT- 
risette v. Boone Co., 235 N.C. 162,69 S.E. 2d 239; Matheny v.  Central 
Motor Lines, 233 N.C. 673, 65 S.E. 2d 361; Sattemohite v. Bocelato, 
130 F. Supp. 825. Cf. Downs, Admr. v. Odom, ante 81. 

We rthink these assignmenb of error weTe well taken and m u d  be 
upheld. Clonsequently, lthe appellanrt is entitled tu a new trial on +he 
cross-action and it, k is ordered. 

The appellant's seventh th ignmmt of error deals wihh the failure 
of ithe court below to allow the appellant credit, for the amount which 
her insurance c w r k  paid the plaintiff, which amount was deduated 
by the court below from the verdict in favor of the plaintiff. 

I n  light of the stipulation antered into by and between the parhias, 
the court was authorized, in its discretion, to reduce the amoun4 of 
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any verdict recovered by the plaidiff by swclh amounts ($688.73) ss 
had been paid to the plaintiff by bhe addi6iond defendmt'e insurance 
carrier to oover medical expenses. 

The plaintiff, pursuant to her pleadings, could recover no verdiut 
against the additional defmdmk, but only again& the original de- 
fendlan~ts. Hence, if Ithe jury bad not found the addihnal defendant 
guilty of ooncurrenrt negligence, the original defmdmts would, under 
the stupuliation, have been enhibled to credit, in lthe court's discretion, 
for the amount voluntiarily paid by the additional defendamt's in- 
surance carrier. However, the jury returned a vercliot for $6,000 in 
favor of rthe plainitiff, and altso found ithat ithe negligeme of ithe original 
defendants and the negligence of the additional defendlant jointly and 
oancurrenrtly oaused +he plainitiff's injzlTies a d  damlage. 

Liability for oontibu.tion under G.S. 1-240 does not conhpllate 
thlrut one brought in !as an addbltrional defend& shall pay more than 
her pro naha pa&, of any verdict rendered against the original de- 
fendmts. We do not think .tihe stipulation that ithe court, in its dis- 
&iron, might dedvrct the sum of $688.73 from m y  verdict the pllarin- 
tiff might reoover again& the original defendants, mili+a,tes against 
the right of the additional defendant to have hhe enhire amount of 
$688.73 credited on her half of thle verdliot as rendered by 1tih.e jury. 

Unde~  tihe judgment as signed below it is crontempl~ated that the 
original defentdanb will be required to pay only $2,655.63 in &le- 
m a t  of rtiheir habililty of a t  lea& $3,000 under lthe verdiat. On the 
other hand, lthe judgment as entered would requine hhe ddi6ionsl de- 
fendant and her h s u r m  clarrier Ito pay $3,344.37 in sebtlenlent of a 
cliaim that has ken litigarted and for whioh her liabililty under G.S. 
1-240 in no evefit may exceed $3,000. Oehinly,  the medioal bills in- 
volved were paid for and on behalf of itihe addihnal defend~ant, and 
we think ithat she is entitled rto full orediit therefor on any judgment 
for omtribution that may hereafter be rendered againat her. This 
v i m  is consonant with law and equity within the purview of G.S. 
1-240. Scales v. Scales, 218 N.C. 553, 11 S.E. 2d 569. 

New Trial. 

WILLIAM A. OHAMBEBS, JAMES HARTMAN, JOHN H. HARTMAN, W. 
L. SWAIN, A. E. KILLIAN, ROY G. SAUNDERS AND CHAKLEiS 
H A W ,  JR. V. !L'HE ZONING BOARD OF ADJUSTMENT OF WIN- 
STON-SALEM: C&RL DULL, JR., C. O. SMITHDUL,  J R ,  ClLYDE D. 
WEATHERMAN, ROY 8ETZER AND A. T. HARRINGTON. 
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(Filed 29 April, 1959.) 

1. Municipal Corporations 37- 

Neither a h o m  authmhty, nor a planning board, nor a zoning 
board of a municipality has authonlty to waive a requirement of a 
municipal zcrming ordinance. 

2. Municipal Corporations 56: Statutes  8 5a - 
Under the  dmtrine d ejusdam g m r i s ,  where a etabute olr ordinance 

enumerates itieans by apeciflc words or  terms followed by general words 
or t e r n ,  the gemml refers to rthe same clxissifimtion as the specific. 
Therefore, a provision for  "garage or other satisfwtm-y automobile 
~t 'orage mace" refers to a gafi.ags or something i n  the nature of a garage 
or  of that  clasr~iflcatim. 

3. LMunicipal Corporations 8 36: Constitutional Law 8 lO-- 
Argumrmts that a pmpomd housing project should be permdtrted under 

tlhe zoning reguhbiom of the oity b e e m  of the urge& housing needs, 
and contra, ,that it should be h i e d  because of the annoyme and loss 
of property values which would result to h n d  owners in  the area, in- 
volve policy and relate to  political and not legal matters, i t  being the 
function of the court t~ constme a zoning ord~imnce as  written. 

4. Municipal Corporations 37- 
Where a muniaipaJ ad inaace  requires that multi-family dwell ina in 

a residential disbict  should have garage or other satis%ctory automct- 
bile storage space provided on the premises, the mimicipal zoning board 
of adjustment is without authority to amrove a housing projeot plan 
providing only on-street parking. 

5. Sam- 
A municipal zoning ordinance dividing the city into districts, with 

uniform requireme& in each ohas of district, is valid, and will not be 
held void because of power i n  the  board of adjustment to waive side, 
rear and front yard requirements in  a pmticular type of residential 
district. 

6. Adlninistmtive Law 8 4: Municipal Corporations 8 4 0 -  
Certioraf* to review action of municipal authorities in applying a 

zoning ordinance presents bhe record as certified, and authorizes the 
Court to review the record for errors appearing on its face, including 
the questiane of jurisdiction, power and authority to  enter the order 
m p k i n e d  of, a d  objection that  the application for  the  wri t  failed 
to specify the panticular ground of objection is untemble. 

APPEAL by petitiioner~ from Olive, J., January, 1959 Civil Term, 
FORSYTH Superior Court. 

In  hhis proceeding ithe Housing Auhhority of the City of Winston- 
Salem appLied to the City Zoning Brad of Acdjusrtment for a permit to  
comtruh a multi-family housing projed consisting of 293 dwelling 
units on approximartely 29 ax:m of land, bounded by Kilkim'e Avenue, 
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Twenty-fourth Street, Lime Avenue, and Glenn Avenue in the Oity 
of Wimton-Slalem. At +he time of the applioahion, O h h r  27, 1958, 
the land was d w "Residential A-2." Th Housing Aukh~riity had 
submitted to the P h h g  Board of the Gity the plane for the proj- 
mt. See Chapter 677, Session Laws af 1947, .and City Zoning Ordin- 
ance, §48-31, et eeq., for duties and powers af the Flaming Bmrd. 

The B o d  made rthe following diqwitim: '(04 Fabruiary 26, 1958, 
lthe Planning Board approved as rto i z e  and location, the 293-unit 
Public Housing proj ecrt north of Glenn Avenue and east of Inime Street. 
011 September 18,1958, the Planning Board approved ;the @fit site 
plan for the project. The Board felt that the provision for on-she& 
parking dong the wide (34-foot) paved r o d s  was dequtvte." 

Due notice was given of the application land upon a filing of p- 
testu4 by interested pawone living in the zoned m a ,  a hearing waa 
hdd by the Zoning Board, of whiuh full minultes were kept a d  made 
a pant of $he r e d .  hpproxi~~b&tely 200 ~prsone appeared in 0~2>osi- 
tion to the project. The Zoning Board, by a 3-2 vote, approved the 
project d granted the pe&. 

The petitloners obtaipled from (hhe superitor court a writ, of certiorari 
which en i t  up for review the anhire m r d  of hhe hearing before @he 
Board of Adjnstmenlt, including full minutes of its meeting. In  the 
superior count, Judge Olive reviewed hhe m r d ,  madie no findings of 
fact, but afEirmed the deckion of the Zoning B w d  and ordered the 
permilt issued. The petitioners excaprted cto and appealed from lthe order. 

Eugene H .  Phillips for petitioners, appellants. 
Womble, Carlyle, Sandridge & Rice, By:  H .  Grady Barnhill, Jr., 

for respondents, appellees. 

HIGGINS, J .  The City of W;m&on-Salem, a d n g  through iiitis proper 
authorities, ad~phed a zoning code a d  appointed a Board of Adjust- 
ment aa provided in G.S. 160-172 land succeeding sections. By $48-2 
of ihs zoning d e ,  bhe &y was divided into 10 "cltassm of d i ~ ~ , "  
four of which (A-1, A-2, B, and C) are residential. The ;two fimt 
dmignruted are the more restricted. The only diffmm in ;the build- 
ing r&iotions of zrmm A-1 land A-2 are & forth in paragraph (c) 
of t~he !?hung Code, $48-13 The seation provides that after hearing, 
the B o d  of Adjustment may autihorize (the issuance of a permit for 
the canstruction of multi-family dwellings, not more than two and 
me-half lstoxies high, aa integral p a h  of a large-scale housing project 
in a residential A-2 district, provided: "(1) The area for develop- 
me& is not less than ken acres a d ,  when fr&g upon sm mktizlg 
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stred or s t r d  of mwd, the area extiends tihroughut hhe black, fm 
inkmelting street to  intersecting &re&; (2) hhe h t a l  coverage of 
the net land area (exolu~ve of streerts) does not exceed eighteen per 
cent; (3) the number of dwelling units per  sucre does nat ex& 
eighteen; (4) the same fmnt yards are provided we required for 
other buildings in the residence 'A-2' & r i c ~ ,  and the same provi- 
sions are observed in respot Q the locahkn of ganages and ortiher out- 
buildings; (5) garage or other satisfactory automobile storage space 
is provided on the premises, sufficient to accommodate one car for 
each building unit contained within the development. The board of 
adjudmenh may waive side, rear, and front yaxd requirements, . . . ' 
(emphasis added) 
Ah a regular meeking of the Zoning Board of Adju;Btment hteld Nov- 

ember 4, 1958, the multi-family dwelling project came up for wn- 
siclerahion a t  an open hearing. In explaining the plans, the director of 
khe plao~ning board &atad: "It was Ithe qhim of the Planning B a a ~ d  
that the buildinge were properly loaated and that the provision of 
on-street parking along the wide (34-foot) paved roads was adequate." 
(empha-4.s added) 

We are unable to find in .tihe rewrd any evidence m rto Ithe plan 
for gapage or automobile storage space, except that which is reportsd 
by ;the 'approval memorandum of the Plian~ning Board and the oral 
strabment to the same effect made in the meeting by the Planning 
Board direcltor. Of counsel neither the Housing Authority nor the 
Pllanning Board, nor the Zoning Board had authority Ito waive a re- 
quiremeat of the zoning ordinance. The ordinance, 48-13, provides 
that the B o d  of Adjustment may waive side, rear, and front yard 
requiremenh which are designated as (4), buit there is no such author- 
ity to waive the requirement number (5) - ganage and auiomobile 
storage space. Does on-street parking abong a 34-foot wide paved 
road comply w%h wnditcion (5)? There is no pmvision whatever for 
a gapage for even one aukmcrbile. Certainly on-&& parking does 
not qualify as a gmge.  Does it quaJify as '"ther sartisfaioiory automo- 
bile stopage space?" It is a well-&led rule of mnsrtm~dion, appli- 
cable ito gtatutes and ordinlames, thah under the doctrine ejusdern 
generis, when mumeratiions by wecific words or brms are used, and 
they are followed by general words or ~terms, the general ahall be 
held to refer to the same classifioation rn the specific. See N& 2, 
C.J.S., 28, p. 1049. The term "&her automobile &rage space," fol- 
lowing "garage," refers to something in %he nature of a w a g e  or of 
that classification. But if we eliminate the word "garage," i t  would 
hc difficult even then to treat on-road or on-street parking as satis- 
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factory automobile storage space. The storage of an automobile 
must mean more khan leaving it parked on the street. The requiremenb 
flor garage or other satisfiactmy automobile storage space was ordain- 
ed by .the city council. Irt can be changed by t~he city oounoil - not 
alherwise. 

The respondents make an appealing ~argumtmt .th8d +he murt slhould 
be libenal in the ccmstruc;tioln of ;the mning mdhmce because of ithe 
dire need for better facilities to meet urgent ,hm&g needs. The peti- 
tioners &em with equal earnsstness the mmoyanm, km of p@y 
values, ertc., (this project in ,tihe area which is c b i f i e d  as W d e n t i d  
A-2 would cause them and their neighbors. Both argumerh involve 
polioy. They are political--in& legal. The q u & h  of lam involved 
in the appeal is whethe?. the p h  providing for on rthe mads parking 
space which the Planning B m d  and the Zoning B a a d  of Adjud- 
m& '(deem adequahe" is ,a suIMantial compliance with the require- 
ment (c) (5) of Zoning Orclinanlce 48-13. The wording of the d- 
Dance leaves little QT no doubt as (to iits meaning, a d  ito approve the 
plan on rthe present ehowing would be to eliminarte (5) in ihs en- 
tireky. If the provision is to /be removed, it shlould be done by the 
authority Zihah ord~&ed it -. .tihe city council. 

It, is plain from hhe m o d  that ma )are dealing with a l a h l y  a- 
Itrov&al projeot. In  pawing on rbhe legaliity of (5) ,  we must a m e  
*he oity oounloil d d  whah ih meant and meant what it said. 

Valid reason appwrs for .the requitremen& as ito garage aind Istonage 
(Face. In  a pmjecrt with 293 fiamily homing unihs, we may m u m e  
thah many children of all \age groups will be playing in and a m n d  
+he premises; and Ithat m y  automobiles will be used by %he occu- 
pant~. We may assume also that children, heedless of danger, will be 
dlarting in~to the atre& from behind parked automobiles, oreding s 
situation the dangers of which are obvi~ous. Whether rthe parking plan 
mnhmpllartes tihe use #of the present, four perin~&r dreets or the build- 
ing of others, .tihe differeme in ithe danger involved would be one of 
degree only. 

We conclude the evidence before the s ld juetmd Board, laold con- 
sequently befiore Judge Olive, wm insufficient to ehow ;the plane for 
the projeot were in eubs6antilal compliance wiith lthe garage and storage 
provision of the zoning ordilaance. 

The appellamt hae argued ithe zcmhg ordirumcss involved are in- 
valid for want of aulthority to enad dhem a d  for failure (to set up 
standlards for enforcement. These c o n h e n t h  are wiIthout merit,. 
Harden v. Raleigh, 192 N.C. 395, 135 S.E. 151; Kinney v. Sutton, 230 
N.C. 404, 53 S.E. 2d 306. On the othfer h d ,  the appellee has argued 
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the applicati~on for ithe writ of certiorari, not having specified the 
failure of the plans to provide for garage and ~auitomobile dorage 
space, lthe writ does not present, the question for review. Thi8 con- 
tention is likewise wiihurt merit. "The writ of certiorari, IEUS permitted 
)by the zoning ordinance startuite, is a writ 4.0 bring the m~sutter h fo re  
lthe court, upon the evidence presented by (the record ikelf." I n  re Pine 
Hill Cemeteries, Inc., 219 N.C. 735, 15 S.E. 2d 1. "The allowance of 
the writ, however, like an a p a l ,  aolnstri~tututerj Ian exception to the 
j udgmenlt, and lthe Gaunt may review errors of law appearing on the 
face of the reoord pmper." Winston-Salem v. Coach Lines, 245 N.C. 
179, 95 S.E. 2d 510. "Thiw anomialy in  procedure makes it vitally neces- 
sary that  in reviewing administmtive decisions counts zealously ex- 
amine the record wikh a view to  poteating hhe fundammtal rights 
bf parties, . . ." Russ v. Board of Education, 232 N.C. 128, 59 S.E. 2d 
589. ". . . itti (certiorari) office extends to 'the review of all qusstions 
of juilisdidimon, power, and tau~tihwcrrirty (of .the inferim hribunlal tho do khe 
acrtion complained, o f .  . ." Belk's Department Store v. Guilford County, 
222 N.C. 441, 23 S.E. 2d 897. 

Under the foregoing authorities, and for tihe remom assigned, rthe 
order of ,hhe Superior C)oul.t af Fomyrth C o d y  ie set w i d e  The pro- 
ceeding will be remanded to (the Bloard of Adjustment wihh d i rehon 
that the Board withhold approval until the plans show suhtmt ia l  
compliance with provision (c) (5) of the zoning ordinance. 

Revemed. 

F. M. ROLDRIDGE v. CROWDBIX CONSTIRUCTION CO. 

(Filed 29 'April, 1959.) 

1. Negligence 9 11- 
An affirmative finding  by the  jury on the issue of oontfibutory negli- 

gence precludes any recovery based on defendant's negligence. 

2. Evidence 5 35- 
Testimony of a witness that  he would not have fallen over a ridge 

of dirt if additional dirt had not been put along ,the rddge is properly 
stricken as  a conclusion. 

3. Negligence § 1: Nuisance 1- 
In a n  action seeking to recover damages solely for  personal injury 

resulting from plaintiff's fall  an a ridge of divt placed in the street 
incident to the perfarmance by d e f e n h t  of its contract with the munici- 
pality for  the r q i r  of the street, plaintiff may not allege, in  addition 
to his cause of action based mi negligence, a cause of action based on 
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nuisam,  since the asserted nuisance has its origin in negligence, and 
plaintiff may not arert the consequences of contributory negligence by 
affixing to the ncgligance of the wrongdoer the label of nuisance. 

4. Nuisance Q 1: Municipal Corporations g 14a- 
A municipal caporation has the authority to repair &b streets, mt- 

wd&h~banding that the work wxssarily involves inconvenience and an- 
noyance to the public. 

5. Appeal and E h o r  g 4 b  
The exclueion of evidence which is competent solely upon an issue 

answered by the jury in 'appellant's favor canmt be prejudicial. 

6. Municipal Corporations g 14- 
Im this &on by a pedestrian to recover for In;lmbs BUB- when 

he fell in broad daylight on loose dirt placed in the street koident to 
street repairs, the evidence is held sufedent to m r r a n t  the jury's find- 
'ing that plhtiff 's  own negligence contributed to 'his injury, and the 
court's charge on the issue of contributory negligence 68 hetd without 
prejudicial error. 

APPEAL by plainhiff from Nettles, J., September 29, 1958 Regular 
Schedule B. Term, MECKLENBURG Superior Count. 

Oivil action recover damages for personla1 injuries pbintiff al- 
leged he susbained as a result, of la fall while c&ng s street under 
repair. The plaintiff alleged ithree causas of  action, all growing out, of 
the alleged negligent, wrongful and intentional manner in whioh the de- 
fendant performed irts ~ 0 n k ~ a d  with the City of Chmlokte b d e n  
Selwyn Avenue. 

In  his oomplaint, the plaintiff labtempted to allege three Games of 
mti~on. The first mas based on the lalleged negligence of bhe defendant 
in the manner in which ilt had pbaced a ridge af dirt two and one-half 
to three feet high beitween the traveled portion of Mwyn Avenue and 
the guhter and curb in such mnlmner ars to require the plaintiff 60 moss 
this dirt ridge on foot in order ;to leave and enter hils hme.  Additional 
fresh dint was added to the street side of Ithe ridge a few minutes be- 
$ore he &tempted tn recross to hi~s parked lautomobile. The defend~ant 
negligently failed to give notice of thils change of condition which 
created a hidden danger not observable from the curb dde. I n  at- 
tempting to crass the ridge at bi accustomed plwe, the new dirt gave 
way under his feet, causing him to fall and to receive serious and 
permanent injuries. 

T'he second aause of &ion was biwed on n u i w e .  The plaintiff al- 
laged the street repair work was an umnecessary, izlitenrtional, and un- 
wtarrmted interfemoe with the plaintiff's use of t h e  street; that  the 
defendant thereby creaked both la public m d  ia private nuirsance by 
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obstruclting the rsrtreet. His injury wm brought about by his fall in 
the manner and with the result substanltially as set out in hi8 first 
aause. 

The third cause of laotion empbasises the defendian.t's failure ito 
carry ouit i b  contract with the ciity Ito the effeot the repair work should 
be done with rthe leak possible crbstruckian to the normal use of ;the 
street. The defendant unnecessarily obstructed the plaintiff's use by 
the addition of fresh dirt and wajs negligent in that it failed to give 
natice of the hanged condition whioh was not observable; and that 
the negligence proximakly o a u d  the plaintiff's injury. 

In  esoh of the causes of laction the pliainkiff dehailed the same in- 
jury, the same pain and suffering, the same lioss of time, and trhe 
same medioal expenses, all as a proximiate resulk of &he one fall. No 
other element of damage or lws is alleged or supported by evidence. 

The defendant answered the first eause of action. Ilt demurred to 
the second and third causes. The answer denied negligence and plead- 
ed wntribu$ory negligence. The demurmr to the m o n d  cause of action 
wm baised on thie fiailure to stark ~sufficiamt facts imd on misjoinder of 
aauses. The demurrer to the third cause was based on itis dupli&im 
of and inclusion in the first cause. 

A h r  hearing, Judge Sharp overruled the demurrer t o  the ismnd 
cause of taction, l us trained i t  as to the third. Whereupon, lthe defendlank 
answered the seoond muse of mtion, claiming i t  performed the sheet 
work with due care, and $hat tihe cansrtruckim of the heidge of d i d  was 
a necessary part of the street work rto prated the freshly poured don- 
Crete, gutter, and curb from water in ome 'of ~.l&n, imd 4m prevent itravel 
over i t ;  that  thle pl~aintiff was nst properly attentive to whah he was 
doing, was careless in fiailing (h observe the obvious conditions of 
which he had due aad timely nobioe; ~m'd  rthlajt his failure to use due 
oare for his own safecty wm the proximate cause of his injury. 

Botih parties introduced evidence. At the close of (all  he evidence 
hhe court overruled edhe motion for nansuit as im the first cause of 
action, but sustiained it as t o  t,he second. The jury, upon proper issues 
of negligence and contributory negligence (arising on tihe pleading to 
the first cause of aioticxn, answered boith issum in (the affirmative. From 
the judgment dilsmiAng bhe adion, the (phaintiff lappealed. 

Carswell & Justice, Robinson, Jones & Hewson for plaintiff, appel- 
lant. 

Kennedy, Covington, Lobdell & Hickman, Mark: R. B m t e i n ,  
Fairley & Hamrick for defendant, appellee. 

HIGGINS, J .  The appeal presenbs t,wo questions of law: (1) Did 
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the court oomralt error in dismissing the m o n d  aawe d action a.t 
the o l w  of all (the evidence? (2) Did the court cornmi6 e m r  in i b  
ruling on admissibility of evidence sand in &he charge urn tihe issue of 
oontriburbory negligence? 

The finding isgainst the plaiartiff on lthe latter imue precludes any 
recovery based on negligeme. Wilson v. Camp, 249 N.C. 754; Bad- 
ders v. Lassiter, 240 N.C. 413, 82 8.E. 2d 357. 

The plIabtiff1s principal contenthon is that the oaee should lave 
been submitted to the jury on his m n d  cause of wtion : "That de- 
fendant's unnecessary land h h t i m a l  obstruction in the public h t  
. . . constituted bath a public nuilsance from which plaintiff suffered 
special damages and a private nuisance causing injury to rtihe plain- 
tiff . . . Ae la proximlate result of the i n h t i o m l  conduct of the de- 
fendant . . . and of the mlaintenmce of a nuisance by (the defendant, 
the plaintiff was mused to h l l  or be rthrown into rthe sheet and a a n d  
to eu&ain severe, painful and permanent injuries . . ." 

As hearing on his right, to p& boDh on negligence (first oause) 
and nuisance (second muse) the Ipliintiff cites Morgan v. Oil Co., 238 
N.C. 185, 77 S.E. 2d 682; Swinson v. Realty Co., 200 N.C. 276, 156 
S.E. 545; Beckwith v. Town of Stratford, 29 A 2d 775, (Cm.,  1942). 
Other ua.ses on the eubjeot lare Jenkins v. Duckworth, 242 N.C. 758, 
89 S.E. 2d 471; Jenkins v. Trantham, 244 N.C. 422, 94 S.E. 2d 311. 
Examination will disclose, hwevm, hhat the cases cited are not ap- 
plicable to a singJe physioal injury of fhe type sudained by the plain- 
&iff in the manner disclmd by ;tihe evidence. 

The payer  for relief in each alleged ,cause of a d a n  ie for $25,000.00 
as compensation for all injuries, (temporary and permanent) physi- 
cal pain (and suffering, loss of time, and c& of medical tireahmen&, dl 
of which was proximately craused by the pliainhiff's fall while trying 
to negotilake .the ridge of dirt the defendlant had wmgfully and neg- 
ligently ,placed in hk pahhwy. He testified: "I fell on the inside- 
%he streeit side, . . . Wlhen I fell I got up and I waa so surprised I had 
fallen and I looked and I sa,w &his side here, . . . wasn't like whak 1 
had been going over previously-that thlere had been some other dirt 
put along in there and it just gave way. If i t  had been like it was when 
I had been walking on i t  I wouldn't have fallen." The sentence under- 
scored was stricken on defendant's motion, to which the plaintiff ex- 
cepted. In passing, we may say rthe sentence was pnoperly stricken as 
a mclusion. Jones v. Bailey, 246 N.C. 599, 99 S.E. 2d 768. 

It is all too plain from hhe evidence, .the allegahions, lths pnayers 
for relief, +hart khe plslinhiff's cause of action is based on negligence, 
not on nuisance either public or private. Swinson v. Realty Co., supra; 
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Butler v. Light Co., 218 K.C. 116, 10 S.E. 2d 603; Godfrey v. Power 
Co., 190 N.C. 24, 128 S.E. 485. Quotations from the Butler oase seem 
partioularly pehinent here : 

"Indeed, taking (hhe evidence amording to its reaeonable in- 
ferences, the nuisance, if it may be called such, was negligence- 
born, and must, in the legal sense, make obeisance fo its parent- 
age. 
"Doctrinal distinctions may not be pressed too far. To be help- 
ful in adminichation and to lend themselves in aid of justice, 
they must be kept close to the realities. After all, it is the fadual 
situation ouit of which the legal consequences flow, not the formal 
aspect, or the technical label which we convenienkly apply. 
"Under the facts of this aase, we see no tran~mutation of negli- 
gence. into nuisance which would prevenlt Ithe rights and liabilities 
of the parties from beiing prroprly probed by the ismw submitted 
ito the jury. A5 adequately exprmsing the opinion of lthis Gmrt 
upon the matter, we quote from an opinion written by Chief 
Judge Cardozo of the New York Court of Appeals, subsequenrtljr 
renowned . 4 m i a t e  Justice of the United % a h  Supreme Court, 
in McFarland v. City  of Niagara Falls, 57 A.L.R., 1, 247 N.Y. 
340,160 N.E. 391: 'Not a lihtle confusion runs hhrough hhe reports 
1a.s to the effect of contributory negligence upon liability for 
nuisance. Statements appropriate enough in ithe application .to 
nuisance of one class h~ave been thoughtrlessly transferred to 
nuisance of andher. There hais been forgekfulness art times that 
'the forms of actions have been abolished and thart liability is 
dependent upon the facts and not upon the nlarne. Cloinfining our- 
selves now to the necessities of the oase before us, we hold bhat 
whenever a nuisance hm ilk origin in negligence one may not 
avert the consequences of his own contribuitory negligence by 
affixing to the negligence of the wrongdoer the label of nuieance.' " 

In our opinion, the evidence in this oase was insufficient ;to m$ab- 
lish plaintiff's right t o  recover on the basic of n u i a m q  either publlic 
or private. Andrews v. Andrews, 242 N.C. 382, 88 S.E. 26 88; Barrier 
v. Troutman, 231 N.C. 47, 55 S.E. 26 923; King v. Ward,  207 N.C. 
782, 178 S.E. 577; Holton v. Oil Co., 201 N.C. 744, 161 S.E. 391; 66 
C.J.S., "Nuisance," 98, p. 739, et seq. ; 39 Am. Jur., "Nuisance," p. 280, 
et seq. The plaintiff's own evidence shows that  bhe new dirt which 
asused his fall had been in place less than 15 minutes. It was put 
there incident to street work then under way. That lthis street work 
caused the plaintiff and others some inconvenience may be amumed. 
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In ithe nature of things road work and stmt repairs involve some in- 
wnvenience and annoyance. This the individual mmt  put up with 
in order 60 provide facilities for safe and convenienh travel. Sanders 
v. R.R., 216 N.C. 312, 4 S.E. 2d 002. 

The first cause d laction offwed the plaintiff full oppolttunity to 
p m m t  hhe pertinent facrts relating Ito his injury. After hearing, the 
jury found negligence in ithe pbainhiff's favor, co~ t r ibuhry  negligence 
against him. Errors on the latter issue only would be prejudicial. 

The trial court properly refused to permit the lplaintiff t o  introduce 
in evihnce the cont~act between ithe ~cit~y and %he defendant showing 
khe manna  in which the repair work should be carried on. Conceivably 
the corutnaot might have some bearing on the defendanit's negligence. 
But that  was established. Ihs pertinency, however, on the pbaintiff's 
contributory negligenoe is not apparent. See Council v. Dickerson, 
233 N.C. 472, 64 S.E. 2d 551. 

The objections to the partis of the charge relating to the iwue of 
oontribuhory negligence are without merit. The court properly charged 
as t o  the burden of proof, the constituent elemenrts of cmtributory 
negligence, properly reviewed the evidence, and applied the law to 
the facts as testified by the witness. The evidence of the plaintiff's 
fall in broad daylight, under the circurnstances described, was suffi- 
cient t o  warrant the finding that the plaintiff's own negligence con- 
tributed to his injury. Presley v. Allen & Co., 234 N.C. 181 66 S.E. 
2d 789; Houston v. City  of  Monroe, 213 N.C. 788, 197 S.E. 571. The 
defendant, not having appealed, does not raise the question whether 
it could reasonably foresee that  serious injury would result from 
the placing of fresh dirt on the ridge. I t  should have expected that  
one who crossed the ridge on foot would get dirt on his shoes or in 
the cuff of his trousers; but it is questionable whether serious injury 
was reasonably foreseeable. 

The plainitiffb ~amignment~s of m o r  fail to  disclose any reason why 
the result of the trial should be disturbed. 

No Error. 

STATE v. JOHN WILLIAMSON, ALIAS BUTFEZWIELD. 

(Filed 29 April, 1969.) 

1. Criminal Law 8 04- 
The statutory prohibition against an expression of opiopillion on the evi- 

dence by the ~0ul.t  in the hearing of ~bhe jury applies ait any tihe durdngc 
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the trial, and. whebher the language of the court amounts to an ex- 
pre.?5ion of opinion on the facts is to be determined by its probable mean- 
ing to the jury and not by the motive of the judge. G.S. 1-180. 

Same: Intoxicating Liquor 8 16- 
In  this prosecution for  violations of the liquor laws, bhe court, in 

espla.ining its ruling admitting testimony of a witness that  he saw inti- 
macies between girls and men on the  oc3casiion he purchased liquor at 
defendant's house, stated that  "they both go hand in haad." Held: The 
statement of the  court must be held prejudicial a s  intimating that e*- 
den* of the intimacy of the girls and men was direct proof of liquor 
dealings by defendant.. 

Criminal Law 8 9 4 -  
A statement by the court a t  the conolwion of the evidenc* that  oo1111- 

sel might argue the ease but ithat the court was going ito hmtruct thc! 
jury peremptorily, must be held for prejudicial error a s  a prohibited 
expression of opinion as to whether a f a d  had been fully or sutficientlv 
proven. Such rstatement may not be held harmless even the evi- 
dence is sufficient to support a peremptory instruction, since a peremp- 
tory instruction should be  given directly to the jury a t  the proper time 
(in the orderly progress of the trial and not during a discourse with wt- 
torneys In bhe presence of the jury. 

Intoxicating Liquor § 12- 
I n  a prosecution for possession of intoxieating Liquor for the purptae 

of sale it is competent for  the State, after  introducing evidence t h a t  de- 
fendant possessed or sold liquor a t  his house, to htroduce evidence as 
to the conduct and intoxication of pcmom found a t  defendant's house, 
even including testimony of a statement of the defendant that  "he w n u  
running a whore-house in h k  back yard." 

Indictment and  Warran t  $ 14- 
Motion  to quash t?he warrant  for duplicity is addressed to 4he discre- 

tion of the count when the motion is not made until af ter  plea, since 
failure to make the  motion prior to plea waives )the question of daplicity. 

Criminal Law 9 33-- 
I n  a prosecntian on a warrant  charging a number of distinct crilainal 

offenses in  one court, the court is compelled to permit the introductioh 
of evidence which is competeat and pentinen't on any of the charges.. 

Indictment a n d  Warran t  $ 8- 

Where a warrant charges a number of Cistinct criminal offenst* in 
one count, defendant may in a p t  Cime move to quash on i%e ground of 
duplicity, in  which event the solicitor may either take a ~ w l  pros as  to 
a l l  but  one charge and proceed to trial therean, o r  he may more for 
leave to amend the warrant m d  state  in  separate counts the charges 
upon which he desires to proceed, provided they a re  originally .set out 
in the warrant. G.S. 18-10. 

APPEAL by defendant from Gumbill, J., October 1958 Criminal 
Term of FORSYTH. 
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Defendant appealed from an adverse judgment in the Municipal 
Court (of the City of Winston-Salem and was tried de novo in the 
Guperior Clourt upan a warrant charging rthe violahion of the liquor 
laws. The State offered evidence tending (to show t~h& the defendant 
possessed illioit inZioxicatitng liquor, passessed intoxicating liquor for 
&he purplase of sale and sold intoxiclating liquor. The defendant did not 
testify land offered no evidence in hils bahialf. The jury returned a ver- 
dl& of guilty. 

From j udgmenrt of imprisonment defendant appealed, assigning errcrr. 

Spry, White  (e: Hamrick for defendant, appellant. 
Attorney General SeaweU and Assistant Attorney General McGal- 

liard for the State. 

MOORE, J. The fifth and eleventh aasignmerh of error relate to 
starternents made by the judge in !the presence of the jury during the 
course of the trial. Defendant challengeg rthase statements on the 
p u d  that tthey constitute exprtmiom of opinion (as ,to the weight 
and suffioiency of the evidence and wore prejudicial b him. 

Fifth Assignment of Error: Donald Parker M i f i e d  for the State. 
Over the objtection of the ddendamt he testified in sub;srtaolce thah a t  
lthe defendant's houlse on an occasion when he made a purchase of 
liquor he saw girls sihting on men's l a p .  At this point bhe following 
colloquy ,took place: 

"Mr.  Turner (attorney for defendant) : Ilf your Honor please, 
would you hear me on it? This is a specific indiotment ahurt 
liquor, and thlat hm nothing to do with liquor, on the fiace of 
the eanth, is my contention. 

"Court: They h b h  go hand in hand." 
Eleventh Assignment of Error: At the close of the evidence there was 

the following exchange between the attorney for the defendant and the 
court : 

"Court: All right. Do you wlant to argue the ease? 
"Mr.  Turner: Yes, Sir. 
"Court: I will tell you, frankly, I am going Ito instruct ltihe 

jury if they believe the evidence and find beyond a remnable  
doubt from the evidence itbat he bad liquor lthere and had i t  for 
sale, {they will find him guilty. That is a peremptory instmtion." 

There were arguments both for bhe defendant and ithe State. The 
oount instrucked the jury but not peremptorily. 

G.S. 1-180 is, in part, as follows: "No judge, in giving a charge to 
&he petit jury, either in a civil or criminlal ahion, shall give an opinion 
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whether a faot is fully or sufEoiently proven, that being the true 
office and province of the jury, buk he shall declare and explfain the 
]&TI' arising on the evidence given in the case." This section applies to 
any expression of opinion by the judge in the heaxing of the jury at 
any time during lthe trial. State v. Cook, 162 N.C. 586, 77 S.E. 759. 

In  State v. Simpson, 233 N.C. 438, 442, 64 S.E. 2d 568, this Court 
said: lilt oan make no difference in whlart way or manner or when the 
opinion of the judge is conveyed to the jury, whether directly or in- 
directly, by comment on the testimony of a witness, by arraying the 
evidence unequally in the ch~arge, by imbalancing lthe contentiom of 
the parties, by the choice of language in staking the contenrtions, or 
by the general tone and tenor of the trilal. The statute farbids any 
intimation of his opinion in m y  fiorm whatever, it being the intent of 
the law to insure ho each and every litigant a fair and impartial bfal 
before the jury. Withers v. Lane, 144 N.C. 184, 56 S.E. 855. 'The 
sl ighIM intim~ation from a judge ais bo the sltrength of the evidence or 
as to lthe credibility of a witness will allways have greah weight with 
the jury, and, (therefore, we must be careful to see that neikher party 
1s unduly prejudiced by an exprmilon from the bench whitch is likely 
to prevent a fair and impartial trial' - Walker,  J., in S.  v. Ownby, 
146 N.C. 677, 61 S.E. 630." 

"Whether the conduot or bhe llanguage of the judge amounh to ton 

expr&on (of his opinion on &he f ads  is b be determined by its pn&- 
able meaning to the jury, and not by !t,he motive of the judge." State 
v. Canipe, 240 N.C. 60, 81 S.E. 2d 173. 

The epigrammatical statement of rthe judge t h d  "they bath (liquor 
and a display of amonoumess) go hand in hand" was prejudicial error 
when considered in the light of the oharge upon whiah ,the defendant 
p a s  being tried and the ather circumstances of lthe case. It wggests 
that one does nat exist withoult the other, and ithat evidence of dhe 
intimacy of the girlis and men was direct proof of liquor d e a l i w  by 
the defendant. In  short, ik was an expression of opinion upon the 
weight of bhe pextinent evidence adverse to tihe defendanit, and mu& 
n e c e w i l y  have been so understood by trhe jury. It is b&r practice 
for the oomt not to explain a ruling on \the ladmi&on of evidence, cer- 
tainly not by way of maxim. This statement fialb within that for- 
bidden class illustratted, by the w e  of Meadows v. Telegraph Co., 131 
N.C. 73, 42 S.E. 534, in which tihe judge used the expression: "Pm- 
verbial slowness of the messenger boy." The defendant was being 
sued for late delivery of a telepam. 

We do not hold thak lthe count w m  in error in the admission of the 
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testimony of the witness Donlald Parker. Our opinion is that it was 
competent and relevant under the circumstmces. 

As to the exchange between the court and dofendant's aihorney 
immdiately preceding the jury spcecht>s, we are of the opinion that 
the statements of the judge were understood by thc jury to mean that 
irt was the judge's opini~on that the evidence was sufficient for con- 
viation and that jury speech in his behalf would be useless and a 
waste of time. 11t is sarid in State v. Hart, 186 N.C. 582, 120 S.E. 345, 
that "this statute (G.S. 1-180) has been i n h p r e t e i  by us to mean 
that no judge, in charging the jury, or a t  any (time during the trial 
shall intimate whether a fact is fully or suffioiently proved." (Paren- 
theses ours). 

We do not decide and we refrain from discuming whether ar 110t 
a peremptory instruation would have been proper in the light of the 
evidence. Suffice it to say on (this point, that h e r e  Iwe situations in 
which peremptory imtruotions are appropriarte. State v. Taylor, 236 
N.C. 130, 71  S.E. 2d 924. However, the ~startement made by Judge 
Qambill when he W~LS speaking to defendant's c o w l  does not fully 
oomply with the essentials of suoh an instruction as & out in the 
Taylor aase, nor does i t  specifically nipply bhe in'&rudiom to the 
aharges in the warpant. Furthcrmore, peremptory ini&ruc;tiom, to avoid 
rthe objection thart they are expresssilons of opinlion, should be given 
direcrtly bo the jury 'at dihe proper ~ t i ~ n e  in lthe orderly progress of the 
t-rial and not during a discourse with attorneys in the presence of 
the jury. 

Centain of the defendant's assignments (of emor relate Ito the cor- 
reotness ,of thle  judge'^ charge. Since there must be a new triial, we 
refpain from a diwumion of <these msignmmts. They involve no novel 
or un&led p r o p i t i m s  of llaw. 

There were a number of mignments of error based upon exceptions 
to tihe admission of evidence. We have carefully conddered =oh of 
them and find hhem without mlerirt. When a defendant. is c ~ h m e d  wi6h 
t,he possession of intoxitoating liquor for (the puilpoee. of sac and it 
appears from ,&e evidence that, he has Ipssemed or mld liquor at his 
!house, it is competent for the St& to show lthe number, conduat and 
condition as to initoxiaahion of persons found at his house when it is 
shown that  he h(a5 biqulor in his pssessilon. The decl~arartion attributed 
ta 'the defendant "that 'he was running la whore-h'om in his back 
yard" is certainly comp&n;t on thtat charge lanil under rthiose circum- 
h n c e s .  

Slince tihere must be a new trial, we think the fallowing d l i u s i o n  
appmpriarte. It is o h r v e d  th&t the warranit in thils aase charges nine 
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&&lot criminal offenses in one count. Not having moved to quash 
ithe warrant before pleading, defendant waived the question of dupli- 
city. State v. Calcutt, 219 N.C. 545, 15 S.E. 2d 9. After a plea of not 
guilty a motion to quash is allowable only in the discretion of the 
court .  State v. Hurnett, 142 N.C. 577, 55 S.E. 72. Slince issue was join- 
ed on all the charges, Ithe court was compelled to  permit any evidence 
to be offered whiclh was competerut and pedinent on any !of the ch~arges. 
When a defendant in apt time moves b quash the wlarrant on the 
ground of duplicity, the solicitor may take a nol. pros, as to  all of the 
charges except one and then prooeed t o  trial cm the one ch~wge. State 
v. Avery, 236 N.C. 276, 72 S.E. 2d 670; State v. Cooper, 101 N.C. 
684, 8 S.E. 134. Or the solicitor may upon motion and leave of court 
sniand the warrank and state in separate counts the chaxgea upon 
which lie desires to proceed, provided they were originally sat out in 
the warrznt. G.S. 18-10 is in part as follows: "In any affidavik, in- 
formation, warrant, or indictment for tihe violation of this article, 
separate offenses may be united in separate counta, and the defend- 
mt may be tried on all a t  one trial, and the penalty far all offenses 
m~ay be imposed." 

New Trial. 

STATE v. LIVINGSTON BROWN. 

(Filed 29 April, 1959.) 

1. Criminal Law § I&- 
In a ~rosecukion in a county not excepted flunu the provisions of G.S. 

7-64, the Superior Court has original jurisdiction of misdemeanors and 
may try a defendant on a bill of indictment w e n  when no warrant for 
such offense has been issued. 

2. Criminal Law 9 87- 
Where the evidence tends 'to show th&t defendant, the discovery of 

liquor on his premises being Imminent, sped away in his car, leading 
the officers a chase a t  a n  illegal speed, bhe count may properly consoli- 
date for  trial a bill of indictment charging unlawful possession of non- 
taxpaid liquor and unlawful posseasion of such liquor for the purpose 
of sale with a n  indictment charging reckless driving and speeding. O.S. 
15-152. 

3. Automobiles § 68-- 
The  general maximum speed limit in this State is 56 miles par hour, 

and in a prosecution for speeding the court pmperly charges the jury to 
the effect that  the operation of a motor vehiole a t  a speed greater than 
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55 m,ililas per hour is a misdemeanor, since G.S. 20-141(b) (5 )  merely 
provides an exception to the general law in t h e  instances in which 
Dhe Highway Oontmiasion ha.8 erect& appropriate signs gidng notice of n 
maximum speed of not more than 60 miles per hour. 

4. Criminal Law Q 32- 
While the State has the burden of establishing the oorpwr delict i ,  i f  

the statute creating the offense contains an exception constituting a 
proviso and noit a part of the descniptdon of the offense, the burden is 
on defendant to bring h~irnvelf within the exception when relied on by 
him. 

APPEAL by defendant from Johnston, J., a t  September 1958 T m  
of RANDOLPH. 

Criminal prosecultions upon kuro bills of indiotment against de- 
fendant Livingston Brown, No. 2729 containintg itwo counts charging 
(1) unlawful lpsession of non-itaxpaid intoxicating liquors, and (2 )  
unlawful possession of non-ctlaxpaid intoxicahing liquors for thc pur- 
pose of sale. 

And No. 2730 containing trhree counts charging (1) unlawful opera- 
tion of a motor vehicle upon a public road, street or highway of 
Randolph County carele&sly and heedlessly in wilful and wanton dis- 
regard of bhe rights and safety of athers and wihhout due aaurtion 
and circumspeation 'and at a speed and in a manmer so as .to endangcr 
and be likely it0 endmger the lives and propercty of o t h m ,  &c.; (2)  
unlawful operation of a motor vehicle upon a publlic road, street or 
highway of Randolph County at la greater rarte of speed than allowed 
by law, (to wit: 75 miles per h'our, etc.; and (3)  unlawful operahim 
of a motor vehicle upon a public road, &,re& or highway of R m d d p h  
Cou~lity and upon appromh of a police car giving audible signal by 
siren, "did fail t o  immediately stop and remain in such p ih ion ,  
otheiwise direoted by a police <traffic o f f i c ~ . ' ~  

The oase was sulbmit.ted to the jury upon the evidence intmdiucd 
by the State under the charge of the count. 

Verdiot: I n  bill of indiatment No. 2729: (1) on the c~harge of pos- 
session of nonhxpciid liquor- Guilty; but (2)  on the chlarge of p s -  
session of non-taxpaid liqufor for purpose of sale, hhe jury repented 
inlarbiliity $0 agree, &nd as to  that  oount hhe count witjhdrew a juror and 
declared a mistrial. 

Verdict: I n  bill of indadment No. 2730: (1) On the charge of reck- 
lass driving- Guilty; and (2)  on the oharge of epeeding- Guility. 

Thereupon land in acoordmce ~therewirth rthe court e n t d  judg: 
merub, to which defendant excepts and arppeals 'to Supreme h r k ,  .and 
sssigw error. 
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Attorney General Seaurell, Assistant Attorney General Harry W .  
McGalliard for the State. 

Ottway Burton, Don Davis for defendant, appellant. 

WINBORNE, C. J. Upon <the several asbignn~ents of error, based 
u p  exception taken in ithe course of the trial in Superior Court,, de- 
fendant raises three questions substantially as follows: 

1. Did the court, err in refusing [to quash t~he bill of indictment No. 
2729 found as a true bill by the Grand Jury of Randolph Couruty 
charging defendant with the offense of possewon of nm-taxpaid 
liquor when no wanrant for such charge hlad been issued against de- 
fendant? 

Suffice ilt to ,Gay the decisions of this Count in S. v. Daniels, 244 
N.C. 671, 94 S.E. 2d 799, and S. 2) .  Morgan, 246 hT C. 596, 99 S.E. 2d 
764, applioable to similar factual srtuahion, hold in effech thah hhe 
denial of tihis motlion to quash is proper. In  fact omnsel for defendlant, 
in brief filed here in this ome, ooncede ars much. 

I1 Did the trial count err in granting t~he State's moti~on for con- 
solidation of the two bills of indidment, Nos 2729 and 2730? I n  the 
light of applicable #statute G.S. 15-152, applied to the evidence offered 
on the trial in Superior Count "No" is trhe proper answer rto the quos- 
tion. 

G.S. 15-1.52, in pertinent part, decl~ares thak "when there are sev- 
eral charges against any person for the same acit or transadion or 
for two or more acts or transactions connecked together, or for two 
or rmre tranisaction~s of rthe same ola~ss of crimes or offenms, which 
m y  be properly joined, instead of several indicitments, the whole may 
he jloined in one indictmenit in separate counts; and if rtwo or more 
indictments are found in such rams, &he court will order them to be 
consolid~ated * " ' ." 

Here the Attorney General, in brief filed, argues, and the Court 
holds rightly so, that the possession of (the liquor and the motor ve- 
hicle law violations, as revealed by the evidence offered upon the 
trifal, arise out (of this situation: "The offioers, armed ~vit~h a search 
warrant, went to the defendant's premises. The trailer door was 
locked. An officer lorated defendant wil6hin four or five minutes about 
three blocks from the trailer after i t  wm discovwd that he was not 
at home. The defendlant, pretending !to agree to rehurn to  the trailer, 
knowing full well ithart lthe illegal possesoion of liquor was on the point 
of being disoovered " * " immediately speeded away leading the 
officem in a wild chase a t  75 miles per hour allong the public roadis in- 
cluding one on which children were playing, abandoning his fligh~t by 
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automobile only af ,k he wrecked his car. When he wrecked his car 
'he jumped out and ran'." 

111. Did $he triial court err in conducting rtrial against defendant 
on oharge of operaking a motor vehicle upon a public road at a grest- 
er rate of speed than allowed by law, 75 miles per hour? 

Under khe speed statute, of this State, properly interpreted, this 
qu&ion merits a negdive answer. 

I n  this conneotion the defendant appellant points to thwe two por- 
tions of the charge of the couct to the jury to which Exceptions G 
and 7 relate: 

"Now, Members of the jury, the Oount instruct* you thlat Chap- 
ter 20, Section 141 of  he General Statutes provides in subsection (c) 
thiat if any person drives a motor vehicle upon the public highways 
at a speed greater than 55 miles per hour, that such penson is guilty 
of B misdemeanor." 

And again: "Now, Members of the jury, the count instructs you 
thah if the State has sa~tisfied you beyond a reasonable doubt, t,he 
burden being upon the Stake to so satisfy you, thiak this defendcant 
drove a motor vehicle upon a public street or highway withim the  
State at a greater rake of speecl khan 55 mil= an hour, and if rthr 
Stiatie has so satiefied you beyond a reasonable doubt, then it would 
be your duty (to mnviclt the defendlank of speeding as charged in the 
bill of indiotment * * * ." 

Turning t o  the sbtuite it is seen that  subseotion (b)  of (3.8. 20-142 
provides : 

"(b)  Except as ohherwise provided in rthis chapter. it shall be un- 
lawful to operate la vehicle in excess of the following speeds: ( I )  
Twenty miles per hour in any bulsinm district; (2) Thirty-five miles 
per hour in any rcsidonltial di~sia-iot; (3)  Fmty-five miles per hour in 
places other than those named in paragraphs 1 and 2 of this subaec- 
tion for vehicles other than passenger cars, regular passenger vehicles, 
pick-up trucks of less than one b n  capaciity, and school buses loaded 
wli%h children; (4) Fifity-five miles per hiour in places &her than tihose 
named in panagraphs 1 and 2 #of this subseclttion for passenger cars, 
regular passenger carrying vehicles and pick-up trucks sf less than 
one ton capacity. (5) Whenever  the State Highway Commimion shall 
determine upon the basis of an engineering and traffic investigation 
th t  a higher maximum speed than those set forth in subdivisions 3 
and 4 of ,this subseotion is reasamable and safe under Ithe conditions 
found to  exist upon any part of a highway with respeck to  the vehicles 
described in ssid subdivisions 3 and 4, ssid Conmiasion shall cle- 
termine and declare a reasonable and safe speed limit, not to  exceed 
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a maximum of 60 miles per hour, with respeclt t o  said piart of any 
highway, which m~admum speed l m i t  with respecrt to  subdivisions 3 
and 4 of this subseotion @hell be effeckive when appmpriate signs giv- 
ing nfotice thereof are ereoted upon the parts of the hlghway affeclted." 

It may be noted that, subdivision 5 of subscctlon (b )  jusit quoted 
wm added by 1957 Session h w s  Chapter 214. 

The Mate  contends, and we hold properly so, thak under the d a t u t e  
fifty-five miles per hour is the  general maxlmuin speed h i t  ln this 
State, and tha t  the  provisions of subdivision 5 ahovr set out are in 
the nature of an  exception, and the defendant must bring hmself 
within the  provisions of the exception In order to rcwivc the benefits 
of the exceptions. 

We find i t  &.tsttedi under title "Criminal Lam ", Sect310n 572, C.J.S. 
Vol. 22, page 886, tha t  "In general, accustd has the burden of proving, 
as a matter of defense, tha t  he is within an exception In the statute 
creating the offense. a t  least, where such esceptlon 1s not a part  of 
the  enacting clause, but is a proviso thercto, or is In faclt not part of 
t h e  dwoription of the offense." 

Indeed this Court in S. zl. Davzs, 214 N.C. 787, 1 S.E. 2d 104, had 
~t has long been setkJed in thls State tha t  alt,hough t h i s t o s a y :  '' * " + ' 

the  burden of establishing the corpus delzctz is upon the State, when 
defendant relies upon some independent, dihtdnct, substantive matter 
of exemption, immuni~ty or defense beyond the essentials of the legal 
definition of .the offense itself, the onus of proof as to  suoh matter is 
upon the defendant * " " ." 

In  the light of this principle applied thereto, the portions of t he  
oharge to which excgicicm is thus t a k ~ n  are proper. 

Other assignmenis of error have been duly considered, and in t.he 
mahters cto which they relate prejudicial error is not made t o  appear. 

No Error. 

MARIE S. KIRKPATRICK,  MARGARET S. HAYES, AND J. H. PEARSON, 
CO-ADMINISTRATORS OF ESTATE OF N. B. SMITHEY, DECEASED V. JAMES 
S. CURRIE ,  COMMISSIONER O F  REVENUE O F  NORTH CAROLINA. 

(Filed 29 April, 1959.) 

1. Constitutional Law § 2%- 
An opportunity to be heard as an essential of due process applies with 

respect to an asserted tax liability. 
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2. Constitutional Law 24: Taxation fi 38- 
Btatutory provision precluding injunction ugaiwt the collection of a 

tax unless assessed for a n  illegal o r  unlawful purpose, but permitting the 
taxpayer to pay a tax under protest and bring action to recover the 
monies so paid, accords the taxpayer due procees and is conetitutioml. 
G.S. 105-267, G.S. lW-406. 

3. Taxation 8 38- 
A taxpayer electing to pursue the remedy provided by G.S. 105-267 

must comply wifth the conditions precedenlt set forth in the etatute for 
,the institution of an action to recover the tax, and if the taxpayer fails 
ko allege and prcwe demand for  refund of the  monies paid within thirty 
days after payment ~ ~ o n s u i ~ t  is proper, since failure t o  make such de- 
mand forfeits 'the right to institute the action. 

4. Same: Taxation Q YSd- 
An action for blie reeovery of a tax paid under protest, origiwted in 

the Superior Court, without compliance with the conditions precedent 
 to the institution of such aation, cannot be malnbained under the pro- 
visions of G.S. 105-266.1, since this statute provides a n  alternruti~e 
remedy if the taxpayer elects to seek administrative review instead of 
,instituting action to recover the monies paid, and relates solely to pro- 
ceedings begun by request for &dministmtive review. 

APPEAL by plaintiffs from Preyer, J . ,  September 1958 Term of 
WILKES. 

On 16 December 1941 N. B. Smihhey executed deeds (to his dbaugh- 
tors Margaret S. Hayes and Mlabtie S. Kirkpatrick oonveying lands 
in Wilkes County. One deed recites (a considenadion of one dollar 
"and other consideration," the other, $100 '(and ohher valuable wn- 
sidera,tilons." The deed to Mrs. Hayes wits reoorded 8 September 1953, 
afiter ithe death of Mr. Smithey. The deed 60 Mrs. Kirkpatrick was 
recorded in October 1951. 

Plaintiff8 filed Federal Estate Tax and North Carolina Inheritance 
Tax returns. They did not include in the returns the properties de- 
soribed in those deedls. 

In  July 1955 the Federal Itax authorities i i n p o d  additional d a t e  
traxas b a e d  in part on the aon~tentilon tbat  hhe deeds dated in 1941 
were deeds of gift and beclause not reoorded in two years were void). 
(G.S. 47-26) The land dmcribed in each deed was valued rtt $35,000. 
Plaintifis, asserting the validirty of the conveyances of 1941, because 
based on valuable considerations, paid the Federal tlax and sued to 
reoover. Kirkpatrick v. Sanders, 261 F. 2d 480. 

Plain~tiffs, without waiting for notice of an asswsment of additional 
inherhanee taxes, on 19 July 1955 paid to trhe Comnlimioner of Rev- 
enue additional inheritance tax@ in the ainounit of $18,353. Of .the 
sum so paid, $13,395.66 was adnlittedly owing. The remainder, $4,- 
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957.34, representing 'the amount of trax owing if the land described 
in the 1941 deeds was a part of Mr. Smithey's &ate, was paid by 
check on which was writhen: "Pai'd under Protest by the administra- 
tors for that the tax assess& is not a part of bhe estate of N. B. 
Smithey." This check was paid by drawee bank on 28 July 1955. 

On 20 February 1957 counwl for plsaintiffs wrote a letter to the 
Commimioner of Revenue and referred bo the payment made under 
praterst in July 1955. I n  ooncluding his letter he isaid: "We are writing 
this l&kr to make formal demand for re-payment of thah amount of 
tax." 

This adion wais brought ;to collect  the amount paid under protest. 
At the mnclusion of plaintiffs1 evidenae defendant moved to nonsuit. 
The motion was allowed and plaintiffs, having excepted,, appealed. 

Hayes &: Hayes for plaintiff, appellants. 
Attorney General Seawell and Assistant Attorn-ey General Abbott 

for defendant, appellee. 

RODMAN, J. We must dehrnuine plaintiffs' right to maintain the 
adion before looking at the evidence 60 ascertain if m y  wae offered 
to show the desds of 1941 were based on valuable cmideraition. 

The constitutionla1 provisionls guaranteeing due process (N. C. Const. 
Art. I, sec. 17, U. S. Oomt., 14bh Amend.) are mndatiory and require 
an oppwtunihy 'to be heard with respect to assented ltax liability. 
Bourie v. West Jefferspn, 231 N.C. 408, 57 S.E. 2d 369. 

The taxpayer asserting nonliability may be afforded oonstituthnal 
protection by either adminlstrakive or judicial review. Where not 
prohibited by &atute, judicial action mjay be wughlt in equiity to en- 
join the levy, Worth v. Commissionerd, 60 N.C. 617; or at baw to re- 
cover taxes paid under prdast,  Huggins v. Hinson, 61 N.C. 126. 

Tihe Legiisleture in 1887, by s. 84, C. 137, pmvided ithat no court 
should enjoin the wllection of a tax unlem warned for  an illegal 
or unlawful purpose. T h i ~  &atuk authorized payment of hhe tax un- 
der protest with the right, to m e  to recover the m o u n t  paid, if upon 
demand made within thirty days %he +ax was not refunded. 

This statutory provilsion hais in substance been bmughit forward in 
all subsequent codificahions of our statmte laws. Rev. 821 and 2855, 
C.S. 858 and 7979, G.S. 105-267 and 105-406. 

This stahuk permitting piayment ho be made under p- with a 
i g h t  ,to bring an acttion to  recover (the monies es paid id comhitutional 
and aocords the taxpayer due procem. R.R. v .  Lewis, 99 N.C. 62; 
Mace v.  Commissioners, 99 N.C. 65; Henrietta Mills v. Rutherford 
County, 281 U.S. 121, 74 L.M. 737. 
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The right to sue to  recover is a conditional right. The terms pre- 
ecribed are condikiona precedent to the instihution of the aotion. Plain- 
tiffs must allege and prove demand for refund made within Lhirty diays 
a f k r  payment. -4 failure to make surh demand forfeibs tihe right. 
R.R. v .  Reidsville, 109 N.C. 494; Uzzle v. Vinson, 111 N.C. 138; Hat- 
wood v. Fayetteville, 121 N.C. 207; Bristol v. Moryanton, 125 N.C. 
365; Teeter v. Wallnce, 138 N.C. 264; Blacktcell v. Gastonia, 181 N.C. 
378, 107 S.E. 218; Power Co. v. Clay County, 213 N.C. 698, 197 S.E. 
603; Williamson 2) .  Spivey, 224 N.C. 311, 30 S.E. 2d 46. 

Plairutiffs elected to pay on 19 July 1955 without lwluiring notice 
and aswssment, but under prot~est. They made no dcinand for refund 
until February 1957. 

Manifestly bhis action cannot be maintained under G.S. 105-267, 
nor can St, we ,think, be maintained, as plaintiffs argue, under the pro- 
visions of G.S. 105-366.1. That  statute, by express language, relates 
to proceedings begun by request for adnzinistryative review. I t  was 
enacltd in 1957 and is n part of s. 10, C. 1340, S.L. 1957. I t  is an ex- 
tension and enlargement of 'the policy declared by the Legislature in 
1949, C. 392, S.L. 1949 (G.S. 105-241.1). This policy is predioahed 
on the theory that an administrative hearing may be preferred by 
the taxpayer to an action a t  law to determine liability for the tax. 
In  1955 (this idea was expanded to permi't an appeal from the Com- 
missioner's decision bo \a Tax Review Board. C. 1350, S.L. 1955. Pro- 
ceedings so initiated mlay ultimately find tlheir way to  the courts. 
Here no hearing was request4 or held Tlie action originated in the 
Superior Court. 

The taxpayer was not cony~elled to seek administrative hearing or 
review. He was sacoded the rigM provided by G.S. 105-967 to  pay 
undw protest and sue bo rocover if hits delnsnd for wfund wag not com- 
plied with. 

Sec. 10, C. 1340, S.L. 1957, amendmg Art. 9, schedule J. of the 
Revenue Aot (C. 105 of the General Statutes), not only added whak 
is now G.S. 105-266.1, but amended G. S. 105-267. Significantly, i.t 
did not change the requirememt that denland for refund be made in 
thirty days if the rt~axpayer intended forthwith  to seek judicial review 
rather than a 11ear:ing by the Conirnissior~er as permitted, by G.S. 
105-266.1 

P1,aintiffs had a night to choose which courro they would pursue. 
Having ohlosen, they are bound by the liinutationrs f i x 4  for th<s~t route. 
Not having made %he demand wilthin t*he time fixed by the statute, 
they have failed to est~abliah a right to recover. The judgmenh of 
nonAsuit is 

Affirmed. 
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ALLFiN B. WILKINS v. EARL WAXULEN. 

(Filed 29 April, 1959.) 

1. Negligence Q 4f ( 1 )- 
A 'person paying the admission fee for the privilege of swimming in 

a public pond is a n  invi,tee. 

2. Negligence e( 4f (2)- 
The proprietor of a p m d  maintained for public swimming is not an 

,insurer of the safety of h'is patrons, but  is under duty to exercise cadi- 
nary care to m'aintain the premises in a reasonably safe  condition for 
all  ordinary and  custamwry uses by his patrons. 

S. Sam- Evidence held f o r  jury i n  this  action t o  recovel* for  injuries 
resulting when plaintiff s t ruck his head on submerged wall after 
diving from d a m  of public swimming pond. 
The evidence tended to show that  a public swimming pond had a 

dint and cinderiblock d m  with a diving b a r d  extanding from the &am, 
that a diving pht form was maintaiied some fifty to sixty feet from the 
clam with a sign thereon reading "Danger Deep Water," t h t  a cinder- 
block -11 had been constructed parallel with lthe dam about eight feet 
tiherefrom, tihat the  water of ,the pond was muddy aind rthat the b p  of 
(*is wall was some foot and  a half below the surface of the pond, and 
(that plaintiff, standing on the dam some five or  six feet from the dam 
diving board, did not use fthe diving board because (two boys were sitting 
on it, but d i ~ e d  im to  the water from the d&m and struck his head on 
the submerged concrete wall. Held: The evidence is sufficient to be sub- 
m i i M  to the jury on the issue of t h e  negligence of the proprietor of (the 
pond and  does not disclose contributory negligence a s  a matter of lam 
on the per t  of plaimtiff. 

APPEAL by defendant from Thompson, Special J., September Civil 
Term, 1958, of HARNETT. 

Civil action to  recover damages for personal injuries sustained by 
plaintiff on June 16, 1957, when, upon diving inlh defendant's pond, 
he struck tan underwater cinder block wall. 

On and prior to June 16,1957, defendant owned and operated "War- 
ren's Mill Pond" $or use by 6he public as a bathing .and swimming 
establishment, maintaining bath~housm and other facilities for the 
use land convenience of his patrons, for which defendant c.harged an 
admission fee. 

The only evidence was thak offered on behalf of plaiinLiff, t o  wit, 
plaintiff's ieestimony and t.he testimony of &brt Lee Faulk, plain- 
tiff's companion. Their ;testimony tends to show the tack narrated 
below. 

Prim ~ J O  June 16, 1957, plaintiff had not been rto defendlan6's pond; 
but on %hait d a k  he and PauuBk paid the required admission fees, 
wenit rto tihe b a t h h o w  and @hanged into Itheir bathing mite, and then 
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walked to m d  upon the dram of @aid pond. The dam, slix or eighk feet 
wide, WM oon&ru& of dirt land cinder blocks. A diving board ex- 
hcded from lthe dam ~ouk over the water for la di-w of a b u t  eight 
feet. It extended t u w d  a "pl~ahfom," "floah," or "tmw," on which 
there was a diving b a r d  for high diving, Imltecl some fifty to sixty 
feet from the dam. A sign on tihis "platform" read: "Danger Deep 
Waiter." Two s& of steps (not tparticularly dwcvibed) eldRnded from 
hhe dam down iruto the water. 

Raulk went upon hhe diving b a r d  a t  Ithe dani, d i d  off into ithc 
pond land swam to the "platform." While he did so, plaintiff, smoking 
a c.igar&te, WM standing on the $am. When plainiiff had finished hi@ 
aigareth, plaintiff noticed ,two boys sitking on the diving board. Plain- 
tiff then dived, head first, inho lthe p o l ,  fmni la point on bhe dlam 
five or  six feet from Lhe diving board. When he did m, he struck the 
m d r e m  cinder block wall. 

The cinder block wall had been c o m ~ c t e d  by defmdanlt. It was 
pa~allel  with the dam and about eighit fee t  therefrom. It extlended up- 
w a d  from rthe Mticun of the pond about three fed .  On June 16, 1957, 
dhe top of this cinder block wall was lebouft one and a half feet be- 
low the surfaoe of the pond. 

On June 16, 1957, the pond was muddy. Plaintiff wuld not see be- 
neahh the surfime of tlie wabr.  He oould nat see *he cimder block wall. 
He had no knowledge it was there. There were no warnings by signs 
or otherwise of  it^ presence. The area within eigh~t feet of tihe d8am had 
not been r o p d  off or otherwise designahed as separate from the gor- 
tion of (the pond below the end of the diving board or in the area of 
the "pliatform." Plaintiff dived towards the "~platfonn" bearing lthe 
"Danger Deep Water" sign. 

Plain~tiff't+ head hit the cinder block wall first, then hi~s chest, caus- 
ing injuries. 

Shortly after plaintiff was injured, dtefendd said: "I guws i t  was 
all my fault,. I should have drained tlie water off, but I just had not 
taken lthe ,hime t o  do it." 

Pl~aintiff alleged, in substance. that defendrank's construction m d  
mainhenance in anid pond of said underwadm cinder block wall and 
hie failure to warn patrons of its (presence omstiltuited negligence and 
jpoximately caused his injuries. 

Defendant, answering, denied negligence; and, as  the bmis of his 
plea of oontributory negligence, !alleged 'that pl'ainkiff dived from rthe 
dimm i n b  the waher without exercising due Clare ito determine whether 
lie could do so in safety. 

The jury answered issues of negligence and contributory negl'g 111 ence 
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in pl~adiff  '8 favor and awarded damages. 
Defendant, appealing from judgment in awordance wihh verdict, 

lmsigm as e m r  hhe court's denilal of hiis motion for judgment of in- 
voluntary nonsuit. 

Wilson & Johnson and Bryan & Bryan for plaintiff, appellee. 
McLeod & McLeod for defendant, appellant. 

BOBBITT, J. Defendant rightly oonced~s that plainltiff was >an in- 
v i t e .  Hahn v. Perlcins, 228 N.C. 727, 46 S.E. 2d 854. 

In 52 Am. Jur., Theaters, Shows, Exhibitilons, otc., § 71, the gen- 
enal rule is stated in these words: "The owner 'or proprietor of a 
1Ya,Zihling or swimming rmrt or pool lais la place of public 'amusemenrt is 
not, an insurer of the safety 'of his pai trm, but, he mu& exercise ordi- 
n a q  and reasondble oare and prudence tio hlave ~md maimhain his 
phce and all appliances intended for the use of pakmns in la reaeon- 
ably safe condition for all ordinary, cusbnlaxy, and reasonable uses 
rto which they may be put by p t m ~ s ,  and ,h use d i n a r y  and reason- 
zble mre for the safety of his partrons, land he mlay be liable for injury 
to a paitzon fmm heaeh of his duty ." ?\O like effect: 86 C.J.S., Thea- 
ters & Shows § 41; Hiatt v. Ritter, 223 N.C. 262, 25 S.E. 243 756; 
Hahn v. Perkins, supra; Annobation: "Liability of private owner or 
operator of bathing remnt or swimming 1 p 1  fior injury or dmth of 
patron." 48 A.L.R. 2d1 104-171. 

In Hiatt v. Ritter, supra, &his Court, in opinion by Denny, J., 
quoted wibh approval thiis statement from 26 R.C.L., Theahem, Shows. 
ek., 20: "Where a panty mtarintairus a bath house olr a diving or orwim- 
ming place for the use of the public for hire, and negligently permits 
any portion )of the same or its appu~tenances, wherther in the house or 
of the depth of the w&r or in the wnldition d the Mhnn or in things 
thereon, to be in an unsafe condition for its use in the m~anner in which 
irt is apparently designed ~tro be used, a dulty i m p d  by law is thereby 
violated; and if an injury to another proximakely resu1.h from the 
proper use of the same without contributory negligenm, a recovery of 
oompenmtory damaigas may be had." 

Appellant relies principally on Richardson v. Ritter, 197 N.C. 108, 
147 S.E. 676, land Hiatt v. Ritter, supra; but .these C ~ S W  are fmtually 
diidinguishable. 

In Richardson's case, lthe pliaintiff dived i n b  shallow wat,er and was 
injured when his head struck the conc~erte &tom of ithe p001. 

In  Hiatt's oase, the alleged underwarter hazard wm a h l k ,  which 
fastened a brace that  supported a slide board and protruded approxi- 



220 IN THE SUPREME COURT. [250 

m&ly s/4 of Ian inoh beyond $he nut. The plaintiff, in&eadt of going 
down &he slide and getting off art the end !in the usulal and custormary 
mlltnner, eleclted to jump off of the side of the elide b a r d  land in sa 
doing #his foot was hunt when ilt came into corutaiclt wihh hhe prortruding 
end of the bolt. It wrts held that the defendiant c~ouldl not have reason- 
ably foreseen thlalt this bolt, la part of the slide board equipment, 
would mum injury. 

It i~ n d  that the evideme is silent (1) as to the depth of ithe 
water on either side of the underwater ioinder block wall and (2) as 
to the level of bhe surfaw of the water in rel'ahion to the top of the 
dam. 

The stiabnent ~llttrilbulted (to defendmt would seem to india te  that 
ord i i r i ly  or a t  tiines the level of the water in the pond wm suoh that 
a p h o n  of hhe cinder block wall was e x p d  to  view. 

When considered in t,he light most fiavo~wble to plaintiff, there was 
ample evidence from whicli the july could infer that  defendant, 
who had knowledge of the underwater oindm block wall, wuld and 
should have reasoniably foreseen that it was a hlazard of suoh nature 
thlah injury to his patrons on aicoount thereof u w  probable. On the 
other hand. rthe evidence urm not such as t o  nwessitah fhe conclusion 
that plaintiff, who bad no kniowledge or warning of the presence of 
the underwater ainder block wall, was con~tributorily negligent when 
he dived into the pond. 

It is noted Bhat plaintiff, when lie ~ m d e  his dive, wars in cllose proxi- 
mity (5 or 6 feet) to khe diving board; land ithiat ihiis dlve waa tmards  
the "deep waiter" portion of the pond. I t  is noted further thah phin-  
tiff did nlot strike the bottom of the pond but a cinder block wall, wn- 
cealed from his view by the nmidy wsuter, extending upward from 
the batrtom of the p o l ;  and nothing in the evidence indiaatss bhah 
plaintiff oould and should have 8mtioipaM the ~preseme of such cin- 
der block wall or other obstruction between ,the bottom of the w n d  
and the surface of the water. 

Plaintiff was not injured because he misjudged fhe depth of ithe 
water i n h  which he dived. There is nothing ~tio indicate that (he would 
have received any injury by ddving into the pond under the cir- 
cun~stances disclosed by the evidence if the cindw block wall had not 
been there. 

Upon the evidence, the issues of negligence and oonhributwy negli- 
gence were properly submitted for jury determination. 

No Error. 
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HARXLY D. McLAUGHLIN, R. 0. WINCHESTER, WILLIAM LLOYD 
mS!i?=ms AND WILLIAM E. HUE)Y, I N  BEHALF O F  THEMBELVES AND 

ALL OTHEB CITIZENS A N D  RESIDENTS AND TAXPAYERS O F  UNION COUNTY 
W H O  W I E H  TO MAKE TIIEMSELVES PABTIES, V. ROWLAND BEASLEY, 
VJGFtNON A. MOORE, BAXTER F. HOWIE, JAMES L. DAVIS AND 
ALLEN W. WLLINR, CONSTITUTING THE UNION COUNTY BOARD 
O F  EDUCATION; DAN S. DAVLS, SUPERINTENDENT OF UNION COUNTY 
SCHOOLS; JAMBS R. B U S S W E L L ,  R. HALL McGUIRT, ROBERT 0. 
HELMS, TOM B. RUSHING, EEUNK H. HAWFIELD, C ~ N S T I T U ~ N G  
THE BOARD OF COMMLSSIONERS O F  UNION OOUNTY. 

( E'iled 29 April, 1959.) 

1. Schools 8 4 b  
A county board of eduat l im is a body corpomte and may sue and be 

sued in its corporate name. G.S. 115-45 (G.S. 115-27). 

2. Same: Schools 8 6a- 
I n  a su i t  to  restrain a county board of education from proceeding fur- 

ther with its plans for the purchase of a Wool site and from erecting 
a consalidmted school thereon, the demurrer or6 tenus is properly sus- 
tained as to the  individual members of the  board in their inddvidual 
capacity, since a s  individuals they possess no authority to exercise any o i  
the powers sought to be enjoin&. 

3. I n j ~ c t i o n s  Q 2- 
In a suit to reshin a county board of education from proceeding 

with plans fo r  the purchase of a school site and t o  restrain the board 
of commissioners of the county from npprcwing a contract ,therefor, the 
demurrer of individuals comprising the board of commiwioners of the 
county and of the superintendent of the ccnmty schoals is properly BUS- 
tained when the amended complaint contains no lallegatiocns that  any 
of these defendants acted or  threatened to ac t  in any m n n e r  whatsoever. 

4. Schools §§ 4b, 6a- 
The selectian of school site6 is a discretionary power vested in the 

county board of education done, which authoriQ it may exercise only 
a t  a duly comtituted meeting, and therefore a suit to restrain the 
selection of a particular school site is properly dismissed upon demurrer 
ore tenus when the suit is not instituted against the beard of education 
as a corporate entity and such board, a s  distinguished from the indi- 
vidual members compnising the board, is not s e n d  with process. The 
fiLLng of answers by the board of education and the board of commis- 
donem of the county can have no effect upon the sufficiency of the com- 
plaint t o  s late  a cause of action. 

APPEAL by plaintiffs from (J l t r?~,  J., October Tenn, 1958, of UNION. 
Pl&iffs, citizens and tiaxpayers of Union County land residen'k of 

ez mlidai ted  school dktrict therein, pray ithat the Union County 
Bard of Educahion be enjoined "from pruceeding furbher with i b  
p h s  for the purchase of the so-called 'Broome site' and from t h e  
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emotion of a oonsolidlated schwol on mid site," and that  !the B o d  of 
Commissioners of Union County be enjoined "from iappmving the 
contra& for the purchase of said 'Brwme site' and from the e x p d i -  
ture of bond f u h  for said &he." 

Pllairutiffs allege lthtak the Board of Edwaction, by a v& of three to 
h o ,  selected the "B~.loome site" ffor Dhe proposed consolidated high 
school, but that those who voted f~or tihi's s i b  laoted from improper 
motives and in such unremonaible snd arbitrary m m e r  the 
selecltion thereof by tihe Board of Eduoation .namounted to  "a m~anifutst 
abuw of iLs disoretionary power to select a school site." 

The appeal is fi-am a judgment swtaining defendadd &murrer 
ore tenus to the amended compbain6 on lthe p u n d  thlat i t  "fails to 
stah a cause of action." 

Taliaferro, Grier, Parker $ Poe and l'homas & Griffin for plain- 
tiffs, appellants. 

Smith & G?*iffin and E. Osborne Ayscue for defendants, appellecs. 

BOBBITT, J. The Union County Board of Eduoation is a M y  
corporate. As suo'h, it may pulvh~ase real propehy for soh001 purlyoses, 
build schoolhou~sm i t h m n ,  and stbe and be sued in its corporate name. 
G.S. 115-43; Eller v .  Board of Education, 242 N.C. 584, 89 S.E. 2d 
144; Edwards v. Board of Education, 235 N.C. 345, 70 S.E. 2d 170; 
Kistler v .  Roard of Education, 233 N.C. 400, 64 S.E. 2d 403; Kirby 
v .  Board of Education, 230 N.C. 619, 55 S.E. 2d 322. 

G.S. Oh. 115 was rewritten by Ch. 1372, Sewion Laws of 1955, 
which brought forward these provisions of G.S. 115-45. (Subch. 11, 
Art. 5, Sec. 10, of the 1955 Aot, now codified ais G.S. 115-27 in +he 
1957 Supplement.) 

Plaintiffs alleged: "2. The defendants aiw citizens and residen'ts of 
said oounty and hold the resrpeotive offices and ititles mt forth in the 
oaption of this suit." 

The amended m p l d n t  conhains no reference whatever to dc- 
fend& Dan S. Davis. The only reference to the Board of Commis- 
eionens of Union County appears in plainitiffs' prayer for relief. Neith- 
er tihe Board of Commnissioners nor any inember thereof i8 referrcd 
to in the body of the amended ooinplaint. 

Plaintifis do not allege that the Board of Education is a body 
mrporrvte. Nor iS flhe Union County Ronrd of Edruaahim, as la coqxw- 
a h  entity, namled as defendant in the caption. 

Among those niamed rn defendants in the oaption are "Rowland 
B w l e y ,  V m o n  A. Moore, Baxter F. Howie, Lames L. Davis and 
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Allen W. Collins, comtiltutiing the Union Chunky B o d  of Educa- 
tion." The amended complain,t does not refer to any of these indi- 
viduals by name. Plaintiffs'  allegation^ lare to )the effecrt ;that the ma- 
jority members of the Union County Boardl of Edu~cation, in voting 
for the "Broomr site," did not exc~~cise their honest discretion and 
judgment. 

As to tihe individuals who, aomrding 'to the mption, oonetrituite the 
members of the Board of Education, the dmurrer  ore tenus was pmp- 
erly sustained. Kistler 2 1 .  Board of Education, supra. As stated by 
Denny. J.: "These defenciantls as individuals possess no authority to 
exercise any of the powers bhe plaintiff seeks ho enjoin." (our italics) 

As to the other individuals who, laccording ito the ca@ion, are  he 
Superin'tendent of the Union O o d y  Schiools and members of bhe 
Board of CmmiLssionem of Union County, the demurrer ore tenus 
was properly sustained because hhe mended conaplaiat ~oonltains no 
allegabion that any of these 'defendmta either mtd or threatened 
to mt in any manner whtahever. 

The Union County Board of Eduosjtion, a M y  corpolrate, bas a 
legal existence separate and apart fm i~& members. Ilt can exercise 
the powers oonferred upon i t  by law only lait ia duly constituted meet- 
ing. Edwards v. Board of Education, supra. Pllaintiffs' allegations 
exprwly recognize thart ithe "discretionary power to selecit a soh001 
site" vests in the Union County Board of EduiclIution. Thus, plaintiffs 
mek to enjloin .tihe exerc~iise of authority ~ p s m s e d  by !the Union Goun- 
ty  Board of Educ&ion and by it done. Kistler v. Board of Education, 
s ~ ~ p r a .  

The inesoepable f8acit is that plainitiffs drid n d  sue the Union County 
h a r d  of Educsution) .a corporate entity. The record filed in this Court 
does not contain the summom. However, cut our request, the Clerk 
of the Superilor Court of Union County h'as filed, as an addendum to 
the record, a certified copy of the summons. It appearb therefrom 
that &he sheriff was commanded ho serve and did serve the individuals 
whose names are set fodli in the caption. I t  did not command the 
sheriff to serve, nior did he serve, the c.orporation, t o  wit. the Union 
Oaunty Board of Educlation. 

I t  is noted that bhe record inclrltlcs amswers filed (1) by the "Union 
Comity Board of &cation and Dan S. Dlavis, Superintendenk of 
Union Oounty SchooLs," and r 2 )  by tolip "Union County Board of 
Comissioners." The allegartim thereof have no bearing upon the 
sufficiency of the complaint. Suffice to say, pliaiintiff does not) in the 
summons, amended oompbint or otherwise, identify ithe Union Coun- 
t y  Board af Muctutiion, la corpmaite entity, as ia defendlanit herein. 



224 IN T H E  SUPREME COURT. [250 

The demurrer me tenw was properly m~&ta,ined without regard 
whetiher the fadual  lallegatlons (of the lamend~ed complaint would mf- 
fice Ito iwppont ,the wlleged legal mnclu~sions if the (wtion had been in- 
stituted lagain& the Union Counlty Board of E;duc~ation, a corporate 
entity. 

Affirmed. 

J. HENRY CROMARTIE v. WILLARD A. COLBY, JR., AND WIFE, 
EII- (40LBY. 

(Filed 29 April, 1969.) 

Brokers and Factors 8 6- 
Evidence tending (to show that property was listed by the owners 

with plaintiff broker, that the broker procured a cldent ilybermted In 
$the property aind advised the own- of the name of the dent,  and that 
the owners sold 'the property to the client at the agreed price More 
the broker had opportunity to complete tihe negotiations and show the 
property to the client, is held to preclude involuntary nonsuit in the 
broker's aotion for commission. 

APPEAL by plaintiff froin Nettless, E. J., a t  Septenlbtr 15, 1958 
Regular Schedule "B" Civil Term of MECKLENRURG. 

Civil action (to recover certain amount of commissions of brokenagr 
alleged to be due to plaintiff by defendants in the sale of property of 
defendants. 

It is admitrted in the plealdings that plaintiff a t  the t ~ n l e  nientioned 
in the complaint was a duly licensed rcbal estate agent or broker, sad 
wae doing business as J. H. Cron~artie Company in M~lorlilenburg 
Oounty, North Carolina; that in September 19.56, defendants were, 
and for sometime bad been the ownens of a house and lot used ss a 
residence at 2222 Cloister Drive in mid county ns shown on map rc- 
oorded in Map Book 6 at pages 817 and 819 of the Mecklenburg Regis- 
try ; ''that on or about March 20, 1957, defendant Eileen a l b y  talked 
with the plaintiff about selling defendants' house"; and that dcfend- 
ants sold and oonveyed to Norman J .  Mears and wife, Fiannie Mae 
F. Meam, the lot, and the house tihereon, a t  2222 The Cloidters, as evi- 
denoed by a deed which is m r d e d  in Mwklenburg Registry in Book 
1913 ah page 326, at (the sale price of $45,000.00. 

Upon lthe itrial in Superior Churt plaintiff o f f e d  in addition to the 
foregoing $admissions evidence tending to ehow the following n m a -  
tive of events trampiring between plaintiff and defendants: 
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Plaintiff was acquainted wihh and had dlme business las real estatc 
broker wibh the defendants in this oause. The plaintiff 6alked with 
the defendant Mr. Colby in Septemlber 1956, and repnted to  him that 
Mm. CEolby bad mmtiioned to him on several oc&ons that she 
would like to sell their house. The defendant, Mr. Colby, said thlak he 
did not palrticulady want to move but that if he oould get the price 
he wanted for the hause he would be &ad to sell it. Pl~inhiff told him 
whenever he got ready to sell he woulrd be glad to hear from him. 

And m the morning of 20 March, 1957, the defendant, Mrs. Colby, 
called plaintiff and told him that they had decided to  sell the house 
and she wanted hiim to come out and talk to her about, it. The plain- 
tiff went to (the Colby house described in the plea&= and .testimony 
herein aad had discussion of the debails of the oonetrwtion of. the 
h u s e  and the price they wanted for it,, and finally a p e d  on price of 
$45,000. and plaintiff told her the commission would be $2,250. 

In this conversation the defendant Mrs. Colby told plaintiff that  
she "only wanted) the plaintiff (to handle tihe propmty," land for it  not 
to be put in listing bureau buIt if plaintiff desired ito oall in two or 
three real estate brokers it would be all right with her. And when 
plaintiff left the hlouse on this ocaation he asked Mrs. Colby to give 
consideration to puhting rthe property in .the Multiple Livlting Bureau, 
and she told him she would and would cia11 him at a later date. She 
did call him ion lor about April 8 and hold him th~a~t she had discussed 
the matiter with her husband and thtd they had decided to go 
ahead and put the property in Dhe Multiple Listing Bureau. 

During the conversation on Alpril 8 pliainbiff told Mrs. Oolby of a 
lengthy conversation he had had wihh a dienit on thiat date with 
w h m  he had gone lin~ta full details lahut  the hiouse m d  that she had 
decided that she wianted to see lthe house, epmially because of its 
Isoartion; m d  Ithait thie lady's name wm Mm. Mears, and she is one 
of the persons to whom the property was conveyed. Pliaintiff told 
Mrs. Colby that he had an ~appointnnent rto show the property to 
Mns. Mews hhe n e d  day. And while t h e  negotiaitions were going 
on, and before plaintiff had an oppontun~ity to show hhe pmperty to  
Mrs. Mears, the defendant $old the property to Mrs. nfears ant the 
price of $45,000. 

Plfaintiff, on 12 April, 1957, addressed a letter to defendant Willard 
A. Colby, Jr., as appears in &he reoord, page 13, in vhich &he plain- 
tiff recitfed certain of the fia& of this kransaction. The letter was 
mailed a t  approxiinakely 12 o'clock noon, same day, and about 3 
o'clock that afternoon the defendant Willlard A. Oolby, Jr., and plain- 
tiff had discussed the martiter \at length, Clolby having staked that he 
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bad received tihe lether and further stated tm bhe plaintriff "I am quite 
sure you have earned bhe oommiasion and have grothen the run-wound 
but I am nlot going to  make any effort (to pay y o u  oommimion ;be- 
osw I wm offended ah ithls letter I have j w t  received." 

Ah the cEose of plaintiff's evidwoe defendants moved for judgment 
as of nomuih. And to judgment in amrdlanrce therewi6h) p1,aintiff 
ex- and appeals Q Supreme Cauh and assigns error. 

James B. Ledford, J .  F .  Flowers for plaintiff, appellant. 
McDougle, Ervin, Horack & Snepp, C .  Eugene McCartha for de- 

f endants, appellees. 

WINBOBNE, C. J. Taking ,the evidence in the instant caw offered 
upon Ithe trial in Superior Court in the light most favmaible to $tihe 
plaintiff, and giving to him lthe benefit, of all reaiso~&blle inferences 
to be dram therefrom, t'hb Court h o b  that it is irmffiaienrt to make 
a case for the jury in ruccordan~w with the fla~cts alleged in &he com- 
plaint. 

It is enough to refer to mhak is iseid in Trust Co. v. Goode, 164 N.C.  
19, 80 S.E. 62. %he headmote +here epkmizes {the p h c i p l e  rthere set 
h t h  in this manner: "While ma1 pmpenty remains in ithe hande of 
a broker for the punpose of sale, Ithe owner may not mnsumrnsvte the 
sale with one who had become interested as a p r a p e d  pumhmer 
Ithmugh hhe efiarts of the broker, land escape lialbil~ity tio the l w e r  for 
the payment of .the wrnmission~ agreed upon; lmd where in am adion 
by lthe bmker to recover his mmrni~ssii~am,  there is conflicting evidence, 
but the evidence viewed in bhe light mast favorable ito the pllainrtiff's 
contentions tends to asibblish a tra~nsaicbi~on of this chanader, a judg- 
ment, as of nonsuit ulpn the evidence al~~ould niot be granted." Such 
seems (to be (tihe case in hand. 

And 1- the o m  must be retunned .to the Superior h n t  for a new 
trilal, lthe OouDt refrains from discussing the evidence. 

Hence $or reasons strated, the judgment m of nonsuit entered be, 
low is hereby 

Reversed. 
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L m m  JONES, ADMINISTRATRIX OF THE ESTATE O F  WILEY JONES, DECEASED 
v. S. T. HODGE. 

(Filed 29 April, 1959.) 

1. Automobiles § 47: Death 5 3- Evidence held insufecient t o  show 
t h a t  passenger's fall  from t ~ v c k  was caused by negligent operation 
of t h e  truck. 

EIvidence tending t o  show that  defmdank pemdtted intestate to ride 
on the  'back of hi8 truck, that  defendant, realizing he ww passing the 
glace intestate wmted  to get off, jammed on his brakes, and just as  the 
truck was slowing down, mu7, bhrough the rear view mirror, intestate 
&Ubg from the tmclr, .is held insuf8cien6 to be submitted to the jury 
tn this action for wrongful death, since, even o o n d n g  there was evi- 
&nee ssuffioient to support a finding ~thlat intestate's fall from the t ~ c l i  
was the proximate cause of death, the sudden deceleration of 'the truck 
would itend to thrrow a passenger i n  t?he body agadnst !he back of the 
cab nather than throw him from the truck, and whether defendant's 
actions mused intmhte to fall, or whether intestate attempted to jump 
from the truck as he saw he w w  passing his stopping place, or what 
aotually caused Me fall, Is left i n  canjecture and speculation. 

2. Same: A u t o m o ~ e s  40: Evidence 5 29- 
A sbatement by defendant Do the injured man's wife a t  the hospital. 

af ter  the accident in suit, to the effect thiat he would take care of the 
matter because he was a t  fault, is not an admiwion of negligence, b11t 
amounts to nathing more t han  a comlusian, and is insufficient to t~llie 
.the isnre of negligence to khe jury when such ccvnclusicm is not actually 
born out by the fgots in  evidence. 

APPEAL by pl~aintiff from Nimocks, J . ,  December, 1958, Special A 
Term, WAKE Superior Court. 

Civil ,action by the Administmtrix, Lealer Jones, ,to recover for 
ithe alleged wrongful death of h a  husbland, Wiley Jon=. At the 
mnclwion of all   he evidence, judgment of involuntiaq nlonsuit was 
eniterd, 60 which the plaintiff excepted and from whiah she appealed. 

Taglor & Mitchell for plaintiff, appellant. 
Smith, Leach, Anderson & Dorsett for defendant, appellee. 

HIGGINS, J. The defendlank, driving his pickup truck souith on 
Striokband Road in Wake County, ait ab0u.t nine o'dock in hhe morn- 
ing of November 5, 1957, oveAook plaintiff's intestahe, Wiley Jones, 
walking sout~h along the highway. The defendant recognized Jones, 
stopped his truck, aind invited him (to ride. Jones accaplted the invita- 
tion, olimbed into bhe body of .the .truck which contained 700 to  800 
pounds of cotton tied in shs&. The defendlant's wife and three small 
ohilldren were riding in trhe cab. When Jones got in the back of the 
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buck,  he said, "(30 ahead." The defend& knew Jones wanted to 
@top a t  the home of his brdher who lived a ehort di&mce down the 
road. 

The further evidence moat favorable itro the plaintiff p e d b  hhe 
inference $he defendant realized he  was passing lthe place where Jones 
wmted to get off, jammed on his brakes, and just as rthe rtruck wtas 
slowing down, the defendant, thmugh his raw view minror, lsaw wme- 
thing like a coat fly through #the air. The inference is permissible the 
defendant saw Jones falling from the truck. Jones was picked up, 
taken t~ Ohe hospihal irnmedliately (after trhe amidsnh, remained in the 
hospitral wiit~houit regaining mnsciousness until his dearth on December 
11, 1957. 

The attending phy@i&n Ikzdified as to the facilal injuries, broken 
nose, broken and loosened teetrh, injured mouth and g u m ,  mntusiom 
about the head and face, a broken finger, m d  partial pwalysis indi- 
cating injury to the brain. H e  ,testified thiat Jones had euffered pre- 
viously from high blood pressure and deterioration of trhe arteries. 
The phpician expressed the opinion ithe injuries were sufficienk t o  
have oaused unconsciousnem; h ~ t  his somewhalt timid opinion was 
thak Jones had bad a stroke. Whather the stroke caused the fall or 
the hll and injury caused tihe stroke, ithe d o h r  did noit exprm opin- 
ion. 

Applying the rule bhlat all le&imaite inferences from the evidence 
must be &awn in favor of the plaintiff m motion to nonsuit, we con- 
clude ,the evidence MW sufficient t o  go to the jury and rto support a 
finding that  the fall firom the truck was the proximate cause of the 
injury. But bhe serious question is whtd vtawed (the fall. The adminis- 
tmtrix, wife (of hhe inrtRstrate, M i f i e d  to la acsnvert~artrion with the de- 
fendant a t  hhe hospi~al a f b r  lthe accklenit, and thak the defendant 
s t M :  "Don% worry, I will hake care of it, beclause I know I am in 
fault." The evidence with respeclt to the intestlate's becoming a pas- 
senger in the truck and his fall from it came from &he sons of the 
deceased who testified on bhe basis of the defendlanth stahemenits to 
them atter the aocident. 

The plaintiff cononitends Ithe evidence, and especially the defendanit's 
stahement, "I know I am in faulrt," was sufficient to go ;loo the jury 
on the question of defendant's laotionable negligence. She cites in sup- 
port, Hobbs v. Queen City Coach Co., 225 N.C. 323, 34 S.E. 2d 211; 
and Wells v. Burton Lines, I ~ c . ,  228 X.C. 422, 45 S.E. 2d 569. However, 
the only negligenit acit charged against .the defendant is tihat he slam- 
med on his brakes and stopped too suddenly, causing the plainrtiff's 
inltmtate t o  fall from the truck. The truck had a mebal body with 
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d e n  side boarcls B IS high as the ,tap of tihe aab, wihh a small hole 
tihrough which the mar view mirnor permibted the driver limited 
vision in that direation. 

A truck, rapidly reducing speed by sudden pressure on hhe bnakes, 
might throw a passenger in the cab against the instrument board, or a 
passenger in the body against ithe back of the cab. But it is simply 
against hhe Ilaw of physics for ,hhe sudden  slowing drocw21 of fornard 
movement tn carry rearward hhrust. The tendency is for a moving 
body to eonithue [tihe movement substantially in &he same d'irecrtion 
unlem ac%ed upan by some other 6orce. For all we know, Jom saw 
the truck passing his stopping pllace, miscalcul~arted the speed, and 
tried to  get out. This is only suppcxsition. W h d  adually caused his 
fall is left in th~at cakgory. 

Do the defendant's ~admissions, "I know I lam in faulh," change 
trhe picture? The evidence is that a h  Jones got in hhe body of tihe 
h c k  the defendiant never saw him again until he saw, in his rear 
Tam m h r ,  (a c o d  or ~amething fly up as he w m  impplying his brakes. 
In  view of the evidence as to what ihhe defendlant said, which we 
must bake as h e ,  alhhough he 'denied it, his s t a x x t ,  "Don't worry, 
I will take care of ih, because I know I am in fa&," made to the 
injured man's wife ah uthe hospital, is aathing more than his conclu- 
sion. But the oon~clusion is nat borne out by the 'aotual fish in evi- 
dence. Faatis and stiatemenltis, similar to .those in evidence here, were 
held insufficient to miake out la case. Lucas v. White, 248 N.C. 38, 102 
S.E. 2d 387; Austin v. Overton, 222 N.C. 89, 21 S.E. 2d 887; see also, 
State v. Tingen, 247 N.C. 384, 100 S.E. 2d 874; Lane v. Bryan, 246 
N.C. 108, 97 S.E. 2di 411. 

We hold that the f ads  in this muse are insufficient to suppod a find- 
ing of aotionable negligence. The judgment of nonsuit is 

Affirmed. 

STATE v. TILLMAN LAVON HONEYCUTT. 

(Filed 29 April, 1959.) 

1. Homicide 9 & 
Involuntary mtunslaughter is the nnin te~bioml  killing of a human 

being resulting from the perfamance of a n  unlawful a& not amounting 
to a felony o r  not n8aturally dangerous to human life, o r  from the per- 
formance of a lawful act in a culpably negligent way, or from the cul- 
pably negligent omission to perform a legal duty. 



IN THE SUPREME COURT. 

a. H O ~ ~ C M ~  Q ao- 
Evidence 'bmdhg to show that defendmt, &er inspecting his gua to 

see if it needed cleaning, reloaded It and aimed it at a tree, and then 
turned to his left to go toward the fronit steps when the gun hi.t a porch 
poet and discharged, fatally wounding deceased, who was etanding on the 
porch, with no evidence that defendamt intentionally poi&& the gun at 
m y  person and with evidence negat5n.g malice, ia held bu5cdent to be 
submitted to the jury in a prosecution for ~ o l u n ~ r y  mrmnlnughrter. 

APPEAL by defendant from Johnston, J., 8 September Term 1958 of 
ROWAN. 

This defendanh wm ltinied upon a bill 'of indiotment uharging him 
with unbawfully and felonioudy slaying one Bethy Jean Hsarkey on 
5 July 1958. 

The evidence dimbee thwt hhs d e f e h n t ,  a 17-yet-mold boy, was 
eut home on l a v e  from the Army; tihah he had ~ k s n  in &he service for 
about, six weeks. On Friday, 4 July 1958, B&y Jean Harkey, w'hom 
the defendant planned to marry, went to the Honeycutt home and 
remained &here ovmighh. She had q e n t  pawtiidly every weakend 
wihh &he HoneycW lafter the defendmt &red the Army. The de- 
fendkmt'e farther and mother were present. in the home on ithe ocaasion 
involved herein. 

Afbr the won  mead was finished on 5 July 1958, B&y Jean 
Barkey went baiak b &he kitahen ,b help wa$h rthe dishes. The de- 
fmdmt's mobher itold her to go and be wihh Lavon bemm bhey were 
going kio take him back to camp soon. Tlhe defandlmt we& ib his be& 
room, following 4 - h  m n  mad, and picked up hi5 shotgun to see i f  it, 
needed oleaning, land ehce hhe lighh was )bad in *he mom he carnded 
the gun out to +he front porch and was looking t a c t  it for rust apolts. He 
checked ithe gun land ejected a shell. Hte Ghen picked up !the slhell and 
reloaded the gun. Meanwhile, BMy Je~an H~arkey and the defendant's 
9-year-old sister waliked out an hhe parch and were standing near the 
steps. After looking for a bird and aiming at a pepsair in a pear tree 
from ;the edge of the porch, +he deferudanh " want b lower &he gun," 
turned 60 his left, b go to hhs steps and hi;t a porch wirth the 
eard of hhe gun b m l .  The gun discharged, amd Betty J a n  Harkey 
was fatally wounded. The defendant land this mather and father took 
Beitty Jeain 60 the hq iha l ,  but she was dead on arrival. 

While tihere is earn v m i m  in ithe Istatem& made to the officers 
by $he def enxlmt to rtrhe effect, thlact he did not know the gun WIU load- 
ed, and that he tmd because he heard ia noise and a ~ s  he turned he 
hit the pith p&, tihe officers Mified rthlah when he d e  ;tihe W- 
ments it w a  immediately a fk r  the girl's deahh; th'rvt he was upset 
m d  later 4dd them just what he .testified to on the Itrial. 
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All of the testimony tends to show that ,the deceased and the mem- 
bers of the Honeycutrt family were on [the best of terms. The officers 
testified that  the defendant was not drinking. The defendwit offered 
evidence of his good cbaraater and repclutaticm. Evidlenoe was aho 
offered to the effect thsut the deftendant had never been cronviated of 
any offense, andlthat he aml Batty Jean Barkey were in love and had 
planned to be married. 

The jury raturned a verdiat of invohbary  mm~baughher, and from 
&he judgment imposed the defend& appeals, aesigning error. 

Attorney General Seawell, Assistant Attorney General McGalliard, 
for the State. 

Robert M.  Davis, George R.  Uzzell for the defendant. 

DENNY, J. The defendant's sole amigpment of m r  is to  fihe re- 
fwal  of the count b e l ~  to sus tah  his mation for judgmenh as of 
nonsuit a t  the cbse of all the evidence. 

There is no evidence on this record Ithat tends to show the defmdrant 
inkentionally pointed +he gun in ithe direotion of hhe deceased, as was 
the case in 8. v.  Head, 214 N.C. 700, 200 S.E. 415. 

I n  the o m  of S. v .  Satterfield, 198 N.C. 682, 153 S.E. 155, in speak- 
img of involuntaq rnmslau~ghter, ithis Oourt said: "This offense con- 
sbts in the uninitenbim~al killing of one person by andher without 
malice (1) by doing some unl~awfiul &at not mnouruting to a felony or 
naJtwally dangerous to  human life ; or (2) by negligently doing some 
a& which in itself ie lawful; or (3) by negligently )failing or ornilthing 
to iperform a duby imposed by law. These elemienrts are emhaced in 
the offense 'as defined ah common law. Wharbn,  Homicide, 7 ; 1 Grim. 
Law (11 ed.), 622; 1 McClaiin on Crirn. Law, 303, sec. 335; Clark's 
Grim. Law, 204. The definition includss urnintention~al homicide re- 
sulting from the perfom~mce of am unlawful a&, from &he >performance 
of a lawful aid done in a culpably negligenlt wlay, and from the negli- 
genh omission t o  perform a legal duty." 

In our opinion, the evidence a d d u d  in the trial below rtends to 
show an aocidental shooting; there is no evidence  that the gun was 
intentionally discharged or that it was handled so recklessly as to con- 
&iiturte culpable negligence. 8. v. Cope, 204 N.C. 28, 167 S.E. 456; S. v. 
Watts ,  224 N.C. 771, 32 S.E. 2d 348; S.  v. Robinson, 229 N.C. 647, 
50 S.E. 2d 740; S. v. Tdber t ,  240 N.C. 445, 82 S.E. 2d 201; S. v. Beck- 
er, 241 N.C. 321, 85 S.E 2d 327; S. v. Hnncock, 348 N.C. 432, 103 
S E. 2d 491. 
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The defendanlt is en(tilt1ed to his discharge, and to that end hhe 
judgment below is 

Reversed. 

J. FUIRMAN BROADWAY, ANNIE B. BROADWAY, BOYD L. OHEBrK, 
GBIULDINE CIHEEK, LBON ER.AMKBR AND CLAUDIA B. B U -  
MElR v. THE TOWN OF A B H ~ O R O .  

(Filed 29 April, 1969.) 

1. Municipal Corporations g 88- 
In an aotion to have paving assessments levied against pl&tLfIs' 

property declared invalid, a complaint alleging t h t  only me of the 
eignattu-89 of &ubthg pmperty owners to the petition for impmvements 
,was valid, without alleging that the asseas- was &wed on the wti-  
,tion, what Other sigmaturas appeared an the petition or fa* s u m -  
ing the conclueion that the other sigmaRures were invalid, L insu5dent 
to state a cause of aotion, and demurrer to the c o m p h i ~ ~ t  was properly 
sustained. G.S. 160-78. et seq. 

Where a complaint merely alleges conclwiom and not the f a d  sup- 
porting the asse~Ded canuluaions, it fails bo s b t e  a muse of aotion and 
is demumable. G.S. 1-127 (6). 

3. Municipal Corporations $ S S -  
Assessments far public improvements am preeumed valid. 

APPEAL by p1,aintiffs from Johnston, J., November 1958 Term of 
RANDOLPH. 

Ottway Burton and D o n  Davis for plaintiff,  appellants. 
Archie L. Smith  for defendant, appellee. 

RODMAN, J. Plaintiffs appeal from an d e r  mmtaining a deinurrer 
ore tenus for bhalt bhe complaint fails to &te a loam of a d o n .  Pllain- 
tiffs pray that, srtreet paving aslsessomnrts levied againid %heir proper- 
ties be declared invlalid. As lthe basis for the relief soughk rthey dlege: 
the City Clerk of Asheboro, on 13 Oatsber 1953, delivered to one 
Lamphere a blank petition asking for the paving of &st Presnell 
Street from North Elm Sitreet to Vance Street, st copy of which p&- 
bion, marked Exhibit A, ier annexed to lthe compllaint; the frontage 
on Presnell Street between Elm anld Vance is 3196.82 feet and is owned 
by more than thirty property owners; when this petiitiion wu lodged 
with the Oommissioners of lthe rtown it had "only one valid signature" 
and that  property owner owned only 636.99 feet fronting on Prewell 
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Street; on 17 January 1957 pl~aintiffis were notified paving assessments 
had been made against their property; in response t o  the notice, plain- 
tiffs appeared before the Commissioners and "presenhed a protest of 
said illegal assessment on the grounds (that hhe petition was invalid 
on its face and void from the beginning"; notwith&anding the pro- 
Itests, tihe assessments were approved and confirmed. 

Exhibit A atbached to the complaint is a form of petition asking 
the Commissioners of Asheboiw to pave East Preslnell Street from 
North Elm to Vance aind assess 100% of the cost of tihe work against 
abuthing prope~ty owners pursuant to c. 56, P.L. 1915 (G.S. 160-78 
et seq.) It does not purport to contain any signatures or t o  show any 
frontage. 

Street improvement proceedings, dependent on the assessment of 
abutting properties, are initiated by pmperty owners. A majority of 
the owners, owning la majority of the front footage, must file a peti- 
tion with city officials requesting the improvement. Upon the filing 
of such petition i t  becomes (the duty of the City Clerk to investigate 
the faats and report the result of his investigation to  the Commis- 
sioners. The determination of the governing body is finial and con- 
clusive. G.S. 160-82. A property owner is entitled .to a hearing, G.S. 
160-88 and t o  appeal the aotion of the Commissioners approving the 
aeessment, G.S. 160-89. 

Here the complainit does not allege that  the ~asessment was based 
on the petition bearing the signature of G. P. Prihohad. If i t  be as- 
serted th~at  is a fair inference t o  be drawn from khe tallegation of tihe 
complaint, it is equally apparent from the allegations that  the p d i -  
tion bore other signaturee since the allegakion is hhat Pritchard's was 
 the "only valid" signature. What other signatures lappeared m d  what 
frontage they owned is not alleged. Whether rthese other signatures 
were valid or invalid depends on facts not alleged. The asserted in- 
validity is a mere conclusion of the pleader. 

By statute, G.S. 1-122, ithe complaint must contain "a pliain and 
~ m c i s e  statement of the f h s  consti6uting a cause of acrtion . . ." 
Where the complaint merely alleges conclusions and not fiacts, i t  
fails to state a cause of action and its demurnable. G.S. 1-127(6). 
Little v. Oil Corp.. 249 N.C. 773; Skipper v. Cheatham, 249 N.C. 706; 
Shives v. Sample, 238 N.C. 724, 79 S.E. 2d 193. 

The assessment is presumed valid. Asheboro v. Miller, 220 N.C. 
298, 17 S.E. 2d 105; Gallimore v. Thornasville, 191 N.C. 648, 132 S.E. 
657; Anderson v. Albemarle, 182 N.C. 434, 109 S.E. 262. 

The demurrer was sustlained. The  action was not dismissed. Plain- 
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tiffs may now move to amend ,and st& f a i d  rahher .than conclu&ons 
G.S. 1-131. 

Affirmed. 

STATE v. &VIE M. COBB. 

(Filed 29 April, 1969.) 

1. Criminal Law Q 108- 
The ac t  of 'the court in mbmdttlng ,to the jury only one count in the 

Wll  of indictment ha8 the efPect of a directed verdict of not guilty on 
the other count contained therein. 

Where deeeapdant aptly moves to  mppreas widemce m the ground that 
it w a  illegally procured, and the State Is permitted! Do introduce in 
evidence, over defendant's objection, whisky found during a semch of 
defendant's home, amd the I S I W  does not introduce the eearch warnant 
in evidence, or  any & d e ~ e  W lobe warrant lost, m as  to its con- 
tenits, or that i t  was duly isaued, a new trial must be awarded. 

APPEAL by defendant from Johns'ton, J., December Term 1958 of 
RANDOLPH. 

Criminal prosecution upon a bill of indictmenit with two oounits. 
The first count charges lthe unlawful ~pssessricm af alcoholic beverages 
upon whioh t h e  ltaxw imposed by the law@ of Congress of the United 
$$aha or by rtihe l a m  of &his Stake have nort been paid, a violation of 
G.S. 18-48. The m n d  count charges the unlawful possession of il- 
licit liquors for sale, ia viol&ion of G.S. 18-50. 

Plea: Not Guilty. Verdid: Guilhy as .to the finsit counlt - no men- 
hion in verdiot w Ito second c o d .  

From a sentenoe of imprisonment, defendant appeals. 

Malcolm B. Seawell, Attorney General and T .  W .  Bruton, Assistant 
Attmney General, for the State. 

Hammond & Walker and Coltrane & Gavin for defendant, appel- 
lant. 

PER CURIAM. It appears from the Judge11s aharge rto &he ju,ry ithat 
defendant's wife was charged in a separate bill of indicrtmenrt with a 
yioliaticm of G.S. 18-48 - i t  doas not appear as to whethe?. or not she 
was aharged with a vi~l~akion of G.S. 18-50 -, and that  tihe two bills 
of indic6ment were consolidded for trial. It clearly anppem from t h e  
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Hoov~a V .  ODOM. 

Judge's oharge 'hhthact he submitted only ithe first munit in defendant's 
rbill of indiotmenk to the jury. This had the effect of la direclted verdict 
of Not Guilty on the second counit in hhe defendanit's bill of indicrt- 
menlt. S. v. Love, 236 N.C. 344, 72 S.E. 2d 737. The Record does nat 
show ithe jury's verdiot rn to defendant's wife. 

Before pleading ito the bill of indictment, the defendant moved to 
suppress the evidence on the ground that it w m  illegally p rocu rd  
The wwt denied the motion, and defendlant excerpted. Defendant 
khm pleaded Nat Guilty. The search warrant was not initroduced in 
evidence, nor was any evidence introduced bhah it was lost. There 
w s  no evidence as to ilh contents. There was no evidence that i t  
was duly issued. There was no evidence as to who issued it. The 
Count permihted Dhe State, over the defendant's objmtion and excq- 
titon, t o  introduce in evidence a jar containing whisky, which whisky 
wais found during the search #of defmdantt  home. Defendan* )%signs 
tihis as error. The Attorney General, with his m a 1  frankness, con- 
cedes error. 

The verdict and) judgment are vacated, 'and a new trial on ,the first 
count in the bill of indiatmenlt is !awarded, on authority of S. v .  Mc- 
Milliam, 243 N.C. 771, 92 S.E. 2d 202. 

New Trial. 

COVA ELLEN HOOVER v. MARY B m T  THOMAS ODOM. 

(Filed 29 April, 1959.) 

Trial 8 2%- 
In a civil action, the plaintw against whom no counterclaim is asserted 

and no afllrmative relief demanded may take a voluntary nonsuit and 
get out of count at m y  time before verdkct, and it is e m  for the ccavrt 
to refuse to permit him to !take a voluntary nomuit and t~ a t e r  a 
judgment of involu~ubary nonsuit. 

APPEAL by plaintiff from Johnston, J., November, 1958 Terni, 
RANDOLPH Superior Gourt. 

Civil adion recover for pereonal injuries alleged to have been 
caused by the adionable negligence of the defendant while plaintiff 
was riding in an automobile owned and driven by the defend,ant. The 
defendant, by answer, denied negligence and pleaded contributory neg- 
ligence as a bar to the plaintiff's action. 

At the cl'ose of the plaintiff's evidence the defendant m d e  a mation 
for judgmenrt of nonsuilt. During the argumenlt on bhe motion and 
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"while mmsel  for the plaintiff bad ithe floor, he abruptly srtartsd fhah 
he would take a voluntary nonsuit." The trial judge, however, r e f u d  
to permit the !plaintiff to take a volufitary nomuiit tmd entered a 
judgment of involuntiary nonsuit. From the judgmenit, the plaintiff 
appealed. 

Don Davis, Ottway Burton for plaintiff, appellant. 
Smith, Moore, Smith, Schell & Hunter, By: Bynum M. Hunter for 

defendant, appellee. 

PER CURIAM. The rule is uniformly observed in this State that  a 
plainrtiff, in an ordinary civil eation, agaimt wlhom no counterclaim 
is asserted and no a6rmative relief is tim~anded, may take a volun- 
tary nonsuit and get out of court a t  any time before verdi~ct. Everett 
v. Yopp, 247 N.C. 38, 100 S.E. 2d 221. The judgment of involunbary 
nonsuit. is, therefore, set aside. The cause Is remanded tio the Superior 
Oourt of Randolplh Gounity where ju~dgment of voluntary nonsuit will 
be entered. 

Revemed and Remanded. 

APPEAL by plainrtiff from Johnston, J., November Term, 1958, of 
RANDOLPH. 

Civil action to  recover cornpernation for services. 
Prior to trial, demurrers by defendanlts H t a  Mat6hews and Lee 

Brown were austained; and, as t o  them, the mtion was dismissed. 
Plaintiff did not exr~prt t o  or appeal from tihese rulings. 

At trial, the jury, answering t~he one issue submitted, found that 
plainrtiff wars entitled to recover from defendant Dlaniel Lewis Mat- 
thews the sum of $100.00. Judgment, in aacordance with verdict, was 
entered. Plaintiff excepted and appealed, assigning errors. 

Don Davis for phintifl, appellant. 
No counsel contra. 

PER CURIAM. While each of  plaintiff',^ assignments h a  been care- 
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fully considered, none discloses prejudicial error or merits particrular 
discussion. Hence, t>he verdict and judgment will not be disturbed. 

No error. 

JULIUS EDWARD NELMS v. MABEL BLACKWEILL NELMS. 

(Filed 6 May, 1%9.) 

1. Courtv 8 14- 
The General County Court of Wilson County is give11 sta~butorp juris- 

diction of actions for divorce and alimony concurrent with Ohat of the 
Superior Court. G.S. 7-279 (6 ) . 

2. Divorce a n d  Alimony 5 6- 
The statutory provision that in a n  action for divorce the summons 

shall be reburnable to the court of the county in whioh either bhe plain- 
tiff o r  defendant residas, relates 14m venue and is not jurisdictioml. G.S.  
50-3. 

3. Same: Courts s 14: Venue 9 3- 
Motion for change of venue (as a matter of right must be made in writ- 

ing within thirty days af ter  wdce  of summons, G.S. 1-125, and w'here, 
i n  a n  action for  divorce instituted in a general coudby count of a county 
of which neither of the parties is a resident, defendant demurs to the 
~omplairut an the grouIud of want of jurisdiction but does not move for 
change of venue until a t e r  the expiration of thirty days from the 
service of summons, change of venue as a nuatter of right is waived. 
G.S. 1-83. 

BOBBITT, J., concurring. 
PARKER, J., dissenting. 
HIGGINS AND MOORE, JJ., COUCUP in dth@llt. 

APPEAL by defendant from Fountain, S. J., a t  September-Octaber 
1958 Oivil Term of WILSON. 

Civil aotion ko dissolve absolutely the bonds of maitrimony existing 
botwem tihe plaintiff and the defendant, on 8he grounds of two years' 
separation. 

These faots are not conkroverted: 
(I) That  on 13 March, 1958, plaintiff, a resident of Pitt County, 

instituted this adiion and filed complaint therein in the General Coun- 
t y  Court of Wilson County against defendant, a resident of Nash 
County, all in North Cardinla; 

(11) That summons and complaint were s e r ~ e d  on defendant on 
14 March, 1958; 
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(111) That on 11 April, 1958, in said General County Court, de- 
fendant demurred to fhe complain~t filed in this mtion, and "moves 
for a dismissal" for thah (1) Dissolu%ion by divorce of lthe marriage 
between plaintiff a d  defend'ant is ithe subject of this aiction; (2) It 
appears upon the face of the ~ m p l a i n ~ t  that plaintiff is a residenrt of 
P&t County and defend& la raident  of Na& Claunty, and rDh& 
neither h a reside& of Wilson County; and (3) This oourt hlas no juris- 
diction of the subjeot mahter of this action. 

(IV) That ion 9 May, 1958, the Judge of said General G u n t y  
Court, after hearing {thereon, overruled the demurrer so filed by de- 
fendamt and so adjudged. And, on same day, defendanf excepted Ithere- 
to and appealed to Superior Court of Wilson County, and on mch 
appeal defendant assigned as error the rendering of the judgmenh set 
out in the record, m d  the court, being of opinion thah the demurrer 
should be overruled, so adjudged, and remanded the cause b the 
Genenal County Court of Wilson County for further lordas. Defend- 
ant, objected and excepted. 

(V) Thereafter on 21 June, 1958, in ;tihe said General County Court 
defendant moved (the munt that the cause be removed t o  Nash County 
for trial for the reason .that W i b m  County is not the proper county 
for the trial of this action, and Nash Oounty is a proper county, and 
in support 'of such mdion &owed to tihe court: 

"1. That  ppbi~tiff is not a resident of Wilson County, North Cam- 
lina, and allegas in his verified complainlt that  he is a resident of Pith 
County, North Oarolima. 

"2. That  the defendant is a resident of Nash County, North Caro- 
lina, ss alleged in .the complaint. 

"3. That this ac.tion see& to dissolve by divorce the mrmiage of 
plaintiff and defendant and svoh marriage Is the subject of this ac- 
tion. Thait Wilson County is not the proper county far %he institution 
and prosecution )of .this mtion, thah N@h Counity is a praper one and 
the defendant demands thak thi~s taction be transferred to Nwh Coun- 
ty  for trial as provided by law in csuoh oases." 

(VI) That  ithe clerk of the said General County Court, upon hear- 
ing thereon, being of opinion (that the mation to remove should be 
denied, entered order on 21 August, 1958,1trbart the motion be denied. 

(VII) That on appeal from the order d ithe clerk, the Judge of Isaid 
General County Court found f ads  substamhially as hereinabove re- 
lakd, and furtrhw that  defendant hais filed no a m r  and, thereupon 
concluded (fparagraph 7)  that the time for answering for the purposa 
of the motion for change of venue had expired; and k i n g  of opinion 
that defendant had waived her right to have the cause removed to 
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Nash County, entered an order dded  15 Sepitember, 1958, affirming 
the said order of bhe clerk, and denying defendat's, motion. 

Defendant excepted trhereto and appealed to Superior Court of 
Wilson County, & p i n g  ais error &e following: 

"1. The aourt erred in ilts findings (and canrclusiom of law as set 
forth in paragraph 7, 'the time for answering for the purpose of the 
motion for ahange of venue has expired.' 

"2. That the court e d  in iits ~wnclusions of law as set forth in 
paxagraph 7 khat 'the wur t  is of bhe opinion rtihart &he &fend& has 
waived her right to have ithis a a i w  moved to N& CSouuuty.' 

"3. The c o d  erred in rendering ithe judgnmenrt set out in Lhe &." 
(VIII)  The cause thereafter coming an for hearing and being heard 

in Superior 0oul.t on lthe appeal from General CSoumity Count as lafore- 
said, I3oul1zta'in, S. J., [being of ocpinion rthiart 8he fircst exception of ithe 
defendan4 (should be allowed for rthat %he time for a m d n g  hm not 
expired, ,and further being of opinion that .the second amd rtihird excep- 
itions should be denied for that, in the apinim of the ~coumt, defendant 
has waived her right to remove ithe oause ito Nwh County, ordered and 
decreed thfat the order of the Judge of the General (;omrty &rt of 
Wilson County dated 15 September, 1958, be affirmed. 

Defendamt exceprts the&, amd appeals ctio Sup~eme Coud and 
assigns error. 

Finch & Narron  for plaint i f f ,  appellee. 
Hooks & Br i t t  for defendant ,  appellant. 

WINBORNE, C. J .  The General Assembly of North Carolina has de- 
clared (1) speoifioally -th& hhe General County Court in Wilmn 
Ciounty shall have jurisdiction to try laations for divorce, according 
to  the course and praotice of the Superior Clount in such ~rarcrtion. P. L. 
1931, Chap. 61, Sec. 1 (h) ; (2) expressly-that the jurisdiction of the 
General County Court in civil adions shall be oonu;u& with the 
Superior Court in all actions and proceeding for divorce and alimony. 
or either, G.S. 7-279 (6) ; (3) tihat in all proceedings for divorce the 
mmons shall be r&umable to the wmt of the ~oouaity in which either 
the plaintiff or defendcant ~esides, G.S. 50-3 Venue; and (4) that if 
the county designated for the punpcrse of s u m o n s  and complaint is 
not the pape r  one, the action may (be tried therein unless the defend- 
ant, before the hime for an~swering expires, demands in writing bhat 
the itrial be oonducted in the p r o p  county, and the plaice of t r i d  is 
theseupon changed by oommt of the parties, or by order of the court. 
G.S. 1-83. 
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And in rwpeot to the statute G.S. 50-3, decisions of this Court hold 
that its provisions are not jurisdiational, but rebate 60 venue, McLean 
v. McLean, 233 N.C. 139, 63 S.E. 2d 138, and may be waived. 

Furthermore, i t  is provided in G.S. 1-125 that %he defendant m w t  
appear and demur or answer within bhinty (30) days after the service 
of aummons upon him, or within thirty (30) d~ays after the final de- 
i termihion of a mokion )to m o v e  ais a 111attm of right * . " In the 
li&& of the provisions of this &tute, it, would seem thah in a cme where 
defendant claims right of removal as a matter of righh the first move 
of defendlank is miation for change of venue-- aold that u p ~ n  failure to 
so move the right is wived.  

And if an aotion for divorce be instituted in any &her counky in 
the State the acrtion may be tried therein unless the defend& de- 
mands in writing that  lthe trial be had in the proper county. Smith v. 
Smith, 226 N.C. 506, 39 S.E. 2d 391, citing Davis v. Davis, 179 N.C. 
185, 102 S.E. 270. 

Indeed in McLean v. McLean, supra, this Court in opinion by 
Devin, J., later C. J., h ~ d  this t o  say: "The mere fad of instituting 
suit for divorce in a county other rthan thart of plainhiff's residence 
would not be regarded as affeoting the jurisdiction of &he court over 
the aotion on proper service, (but rather as affecting the question of 
venue." 

Moreover, in Waters v. McBee, 244 N.C. 540, 94 S.E. 2d 640, Rod- 
man, J., interpreting for the Court the phrase "shall have jurisdiction 
over ;the entire county in which said court mlay be es tabl i~hd"  appear- 
ing in G.S. 7-265, made this pertinent observation: "Had it been the 
intention of the Legislature to limit the jumsdicltion of the General 
County Court to  causes of action arising in the county, it would havt 
been simple and approprilate for i t  t o  have inserted such a provision 
in S. 14 of the Act, prescribing the jurisdiction of the court. G. S. 7-23 .  
No euch limitation appea~s." T o  ithe conrtrary the Genmal Assembly has 
tnade express iprovisiona for change of venue in appropriate caws. 
G.S. 7-286. 

In the light of the provisions of these statutes applied to the facts 
appearing upon t,he face of the record on ;this appeal, the Court is of 
opinion and h~olds rthlah the judgment from which appeal is taken is 
proper, and should be affirmed. 

Affirmed. 

BOBBITT, J. ,  concurring. Plaintiff and defendant are domiciled in 
N0rt.h Carolina. Hence, North Carolina has jurisdiction of an ackion 
brought by either for absolute divorce. Whether the General Assembly, 
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whioh certainly had ~the power to do so, has conferred jurisdiction 
upon the General County Court of Wilson County to entertain and 
try such action is the only question presented. For the reasons stated 
in the Court'b opinion, I think this qumtion mu& be answered in the 
affirmative. 

G.S. 7-286, second paragmph, provides: "Motions for the change 
of venue or removal of oases from the general county courts Ito rthe 
superior courts of counties other khan the one in whioh the said 
court sits may be miade and lactecl upon, and the causes for removal 
shall be t,he same as prescribed by law for similar motions in the 
superior courts." 

In Lovegrove v. Lovegrove, 237 N.C. 307, 74 S.E. 26 723, the action, 
brought in the Recorder's Court of Nash County, wm removed by 
order of the clerk of that court to the Recorder's Court of Edgecombc 
County. KO statutory provision conferred authority for such order. 
Hmce, subsequent proceedings 272 the Recorder's Court of Edgecombe 
County were declared invalid because i t  h~ad no jurisdiction. Barnhill, 
J. (laher C.J.), &artad: "It follows (that ,this clause is &ill pending in 
the recorder's court of Nash County." He norted that  a remedy as to 
change of venue was available to hhe defendant. As I read the opin- 
ion, the clear implic~aticm is that the defendant had lthe right to have 
the mwe removed t o  lthe Superior CIourt of Mgewmbe Counby for 
Itrial. There was no holding, express or implied, tht  ithe Recorder's 
Court of Nash C o d y  backed juridhtion. 

A motion by defendant that the court, in its discretion, remove the 
cause to (the Superior Clourt of Nash Coun~ty for trial, on the ground 
the convenience of witnesses and t~he ends of justice will be promoted 
thereby, is not precluded by the present decision. 

PARKER, J. ,  dissenrting. A$ (the very beginning of a considleration 
of this appeal we are met by a question of jurisdiction of which we 
must take judicial notice ex mero motu. Lovegrove v. Lovegrove, 237 
N.C. 307, 74 S.E. 2d 723; Shepard v. Leonard, 223 N.C. 110, 25 S.E. 
2d 445. 

Aocording to the complaint, plaintiff resides in Piltt County, and the 
defendlank resides in Nmli County. They were married in Johnston 
County. There its no averment in the complain% tihat eitther party ever 
resided in Wilson County, or ever had a domicil in Wibon Counky. 
The subjecit of the action - the marital status of the parties - is 
mot located in Wilson County. 

With regard to the matter of jurisdiotioin over a divorce adion, it 
is now (the generally settled rule, that the right Ito decree a divorce is 
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founded on domicil, whioh alone givas jurisdiction. Note in 76 Am. 
Dec. 672. "Under our ~ y s t e m  of law, judici'al power Ito gnant a divorce 
- jurisdiction, &idly speaking - is f a d e d  on diomicil. Bell v .  Bell, 
181 U.S. 175, 45 L. ad 804, 21 S. Ot. 551; Andrews v .  Andrews, 188 
U.S. 14, 47 L. Ed 366, 23 S. Ot. 237. The framers of the Constitution 
were familiar with lthis jurisdiotionttl prerequisite, and since 1789 
neither this Court nor any &her court in the English+paking world 
has questioned it." Williams v.  State of North Carolina, 325 U.S. 226, 
89 L. Ed. 1577,157 A.L.R. 1366, reh. den. 325 U.S. 895, 89 L. Ed. 2006. 

Plaintiff instihuited his action for divorce in the General County 
Court of Wilson County. The statute providing for the establishment 
of General County Counts was emaladed by hhe Genema1 Awmbly of 
1923, Public Laws 1923, Chapter 216, of which a part is now G.S. 
7-265. Seotion 1 of this datute provides $hat the General County 
Count "shall have jurisdiction over the enltixe munlty in which said 
court may be esbablished." Sedion 13 of ithis statute provides that the 
General County Court shall hiave "jurisdulchion in criminlal actions 
within lthe county" in a limited class of cases. Section 14 of the act 
reads : 

"The jurisdiction of the General County Court in civil actions 
shlal'l be as follows: 

"1. Jurisdiotion lmncurrent wlth that  of the justices of the 
peace of the county; 

"2. Jurisdiction concurrent with the Superior Court, in all ac- 
tions founded on contract; 

"3. Jurisdiatim concurrent with lthe Superior Court in all ac- 
tions not founded upon contraat; 

"4. Jurisdiation concurrent with bhe Superior Court in all ac- 
tions ko t ry title to lands and to prevent trespass lthereon and 
rto r&ain w& )thereof ; 

"5. Jurisdiction concurrent with the Supem'or CIourt in all ac- 
4im ;pending in mid mnt .to issue lmd gnarnrt bxrqmary and 
permanent resh in ing  orders d injuncti~m." 

I t  will be noted that juri~sdioti~m w w  not, given over divorce acitions. 
The General County Court of Wilson County, established for Wil- 

son County by virtue of this strahute, is a sltiartutory oou~% inferior to 
the Superior Court, wihh limilted jurisdiction in Wdlson County, and 
has no extra4erritorial jurisdi,ction, except whah ie e x p ~ m l y  given it 
in the stsutute creating it, and then subject to constituitiond limiha- 
%ions. Investment Co. v.  Pickelsimer, 210 N.C. 541, 187 S.E. 813. 

This Court said in Waters v .  McBee, 244 N.C. 540, 94 S.E. 2d 640: 
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"The phrase 'shlall have jurisdiction over the d i r e  county in which 
said court may be asbblished' (G.S. 7-265) does not ,have reference 
to the kind or character of action of which the court may take juris- 
didion nor of ~t~he parties who may be subjecrt to its jjurnsdidion. I t  
merely fixes the territori~al limits within which the count may act. 
A court has no power or  authority to hear and determine mlabters 
in con~troversy beyond its territorial limits." In  the Waters case insti- 
tuted in the General County Court of Buncombe County, plaintiff re- 
sided in Buncombe County. In  %he instant case neilther party resides, 
or ever has resided, in W i h  Oounhy. 

The General Assembly of 1931, Public L a w  1931, Chapter 61, 
amended Chapter 216 of ,the Publirc Laws of 1923 Ias i t  relates to the 
General County Court of Wilson Counity, and in Section l ( h )  of 
Ghaptsr 61 provided thiai the General County Count in Wibon Coun- 
ty  "shall have jurisdic$ion to try actions for divorces, aocording to 
hhe course of praicltice of the Superior Court in such actions." 

The Genepal Assembly of 1935, Publtic Laws 1935, Ch~arpter 171, 
amended the statute as to General Cioun%y Cwlks sus follows: "6. Juris- 
didion concurrent with lthe Superior Court of all aotions and pro- 
ceedings for divorce and ~alimony, or either." ThU now appears in 
G.S. 7-279. 

A Preliminary Report on the Structure and Jurisdiction of the 
Courts of Nonth Carolina Prepared in 1957 by hhe Institute of Govern- 
ment for a Subcommittee of ithe Nonth Canolina B ~ T  A~ssociraticm Oom- 
mittee on Improving and Expedilting the Administration of Jwtice 
in North Oarolina, page 11, s b h s  ithat of the 100 counhies in North 
Carolina 5 couruties have General Chmlty Courts. 

"The powers of fa murt of limited juridiation carnot be enlarged 
by implication. Thompson v. Cox, 53 N.C. 311; Evans v. Singletary, 
63 N.C. 205." Cr'reensboro v. Black, 232 N.C. 154, 59 S.E. 2d 621. 

This Court said in In re Hickerson, 235 N.C. 716, 71 S.E. 2d 129: 
"If the meaning of a sbatute (be in doubt, reference may be had to t8hc 
title and context as legi~slabive declarahions of lthe purpose of the ad."  

Lovegrove v. Lovegrove, supra, was a divorce adion. Both plain- 
tiff and defendant resided in Edgecombe County. Plsinltiff instituted 
the action in the Recorder's Gourt of Nmh Counity. Chaprter 768, 
Seotion l ( e ) ,  of 1943 Session Laws of Nort,h Carolina provides that 
.the Recorder's Court of Nash shall have "concurrent, original and 
final jurisdiction with the Superilor Oourts of all actions for divorce." 
On motion of defendant, and wilth the consent of ithe pllaintiff, the 
action was removed from the Recorder's Gourt of Nash County t o  
hhe Recorder's Oourt of Edgeoombe County. Defendant in her answer 
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pleads ,a crass-action for divorce a mensa, and prays an allowance of 
alimony and oounsel fees pendente lite. kt the trial in the Recorder's 
Count of Edgemmbe Gounity ithe jury answered the issues both 
plaintiff's cause of ELdilcrm and defendanrth crass-achion in favor of dc- 
fendant. The Recorder ihad theretofore all~owed alimony pendente lite 
from which defendant bad appealed. At (the October Term 1952 Edge- 
m b e  Superi'or Coumt, on ~msitim of defendlad for alimony and coun- 
sel fees pendente lite, the wur t  f m d  ~dhe essenrticul faah and enrtered 
an order allowing alimony, etc. Plaintiff appealed. This Court held 
that bhe Recorder'@ Court of Nmh (rounty had no jurissdiction to 
order ithe action hnansferred t o  ithe Recorder's Oourt of Edgmmbc 
h m t y  for trial, #(rut the p r o o d n g s  had and the orders entered 
in Ithe Rworder's Oaurt and h +he Superior Court of Edgewmbe 
Counky me without fowe or  effect, and that  the action is still pmd- 
ing in rthe Recorder's Court of Nash Oounty. The Court said,: "The 
parties live in Edgecombe County. The lsubjecit of the action - bhe 
marihal status of hhe pabiies - is of necessity located in thlat wunty. 
Therefore we do not mean to  say +hat defendla& may be oompelletl 
to defend the action pending in the rworderb court of Nash. She 
has a remedy, bult it is not our custom to chart fuh re  proceedings in 
a cause not finally dispcxsed of by us on appeal." 

The jurisdiction of a count is a matter of aubsttanoe and not, of 
$om,  a limitiaition which is fundamental and not merely hheordioal. 
1.t is mianifest from a study of the statute of 1923 cmaiting General 
O o d y  Courts, and the subsequenrt amendmenhs r therh ,  thak a 
General County Court w&ed by virtue of that Act has concurrent 
jurisdiction with the Superior Court over divorce actions, when 
one or  both of tihe panties ko the divorce acltion is or are domicilml 
in the oouinrty where the General County Court silts. When both 
parties are not domioiled in rthe counlty where the Genepal Comty 
Oount aitis, auch count has no jurisdiation of a divorce adion htwtween 
&hem. In lother words, la person domiciled in North Chmlina for hhe 
requisite time has *he choice of bringing an action for divorce in 
the General Oounty Court of his domicile, if ithere is me,  or in the 
General County Court of his wife's domicile, if there is one, or in 
$he Superior Court. Anylthing said ta the conltrary in McLean v. 
McLean, 233 N.C. 139, 63 S.E. 2d 138, I would overrule. 

The majority opinion quotes f~rom Ithe McLean awe a8 follows: 
"The mere f a d  of instituhhg w i t  for divorce in a county other than 
bhait of plaintiff's residence would not be regarded (as affmting the 
jurisdiction of (the count over hhe aotilon on proper service, but  ath her 
m affeoting only the question of venue." Thart statement is m e c k  
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when ithe divorce action is institulted in the Superior Court, because 
the Superior Court, differenlt from General County Courts, is one 
court having statewide jurilsdiction. Article IV, Sec. 2, Nonth Garo- 
olina Constitution; S. v .  Pender, 66 N.C. 313; Rhyne v.  Lipscombe, 
122 N.C. 650, 29 S.E. 57; Lovegrove v .  Lovegrove, supra. Both cases 
cited in (the McLean case to sudain the above quotted statement are 
divorce actions insti~tuted in tihe Superior Court. 

It is elementary learning that  a court cannot obtain ~urisdict~ion 
by consent of the parties, waiver or esltoppel. Hart v .  Motors, 244 
N.C. 84, 92 S.E. 2d 673. 

The jurisdiotion of the Superior Court on appeal in this case is 
derivative only. Barham v .  Perry. 205 N.C. 428, 171 S.E. 614: S. I ) .  

White, 246 N.C. 587, 99 S.E. 2d 772. 
"There is a genenal rule, frequently applloved in our decisions. that 

if an inferior court or tribunal has no jurisdiction of a clause, an ap- 
peal from its decision confers no juriodiction upon the appellate 
coul.t." Hall v .  Artis, 186 N.C. 105, 118 S.E. 901. 

The jurisdiotion of this Court is derivative. Since tihe court below 
had no autihor~ty t o  eniter the wder from which defendant appealed, 
we have no jurisdiction  to entertain the appeal on its merits. Love- 
grove v .  Lovegrove, supra; Stafford v .  Wood, 234 N.C. 622, 68 S.E. 
2d 268. 

The instant that  a count perceives that it is exercising, or i's abouh 
to exercise, a forbidden or ungranlted power, it ought to d a y  or dis- 
miss a legal proceeding of itas own motion; and, if i t  does not, such 
action is, in law, a nullity. Stafford 21. Wood, supra; Shepard v.  
Leonard, supra; Henderson County v. Smyth, 216 N.C. 421, 5 S.E. 
2d 136; Miller v .  Roberts, 212 N.C. 126, 193 S.E. 286; Nelson. t ~ .  
Relief Department, 147 N.C. 103, 60 S.E. 724; Burroughs v .  McNeill, 
22 N.C. 297. 

Any act by the General Gounrty Court of Wilson Counhy to exer- 
cise, or to ahtempt to  exeroise, jurisdiotion over the divorce adion 
hare, when plaintiff is d,omiciled in Pitrt County and defendlant is 
domiciled in Nash County, is, in my opinion, a usurpdion of authori- 
t y ,  land all judicial promedings in v i rhe  thereof in bhis ome by such 
General County Oourt, and by the Superior Oourt on appeal, are 
utterly void for lack of jurisdicrtion. 

I vote t o  remanld the laction 60 the Superior Court with a direc- 
tion that  i t  issue an order commanding the General Counhy tyul-t 
of Wilson County ta dismiss the c a e  fmm its docket for lack of 
j uri~sdiotion. 

I lam authorized to state thak Higg-ins and Moore, JJ., join in this 
dissenting opinim. 
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J. S. DEAN v. TOM MATTOX. 

(Filed 6 May, 1959.) 

1. Money Received § 1: Vendor a n d  Purchaser Q a6- 
,Where it is established by the verdict upon supporting evidence that  

the seller's agent pointed out certain 'timber a8 standing upon the seller's 
land, and that  the purchase price was based upon the  timber so  shown, 
but that,  by mistake, a par t  of the timber shown was on the land of a n  
adjacent owner and therefore was not con~eyed  by seller's timber deed, 
tihe purchaser, irrespective of fraud, is entitled to  recover that  propor- 
tion of the purchase price represented by the timber standing on the 
adjacent land on the basis of money had and received. 

Where, in negotiations for the purchase of timber, defendant's agent 
,painits out certadn timber as standing on defendant's land, but, by mis- 
take, a part of the timber shown is on the land d m aaacent owner, and 
after the timber s h o m  is cut, plaintiff is required to pay a sun] to re- 
imburse the owner of the adjacent land for the timber cut therefrom, 
plaintiff's recovery from defendant is limited to the amount paid to the 
owner of the adjacent land. 

3. Same: Estoppel 9 4- 
Where, in the negotiations for the purchase of timber, the seller's 

agent points out certain timlber a s  standing on defendant's h d ,  but, 
by mistake, a par t  of the timber s h o m  is actually on land of a n  adja- 
cent tract, the faot that  the purchaser, in rellmce upon the representa- 
tion that  a l l  of the timber stood upon the seller's land, has his own a t -  
.tiorney prepare khe timber deed from the descr@tian QI'  the land owned 
by ithe seller does not &op rbhe purahaser from suing f a r  the deficiency 
a s  money had md received, since nothing in the deed hd lmted  that the 
timber in  controversy was nat in fa& on the seller's land, and the doc- 
(trine of caveat ernptor is not applicable. 

Where the jury renders verdiot in  a stipulatexl sum for the amount 
plaintiff forced to pay in reimbursement for timber cut from the 
lands of a n  adjacent owner, which, through mutual &take, 'the parties 
thought was included in the timber purchased by plaintiff from defend- 
ant,  judgment awarding interest on the verdiot from the date of the 
payment by plaintiff is proper under the circumstances. 

APPEAL by defendianrt from Olive, J., Ocltober-November Term, 
1958, of UNION. 

Givil action to recover money paid by plainkiff to defendant under 
alleged mutual mistake of fact. 

By deed dated December 4, 1956, defendant conveyed to plaintiff, 
his heirs and assigns, "all pine and poplw saw timber" on a 176.1- 
awe traat of land in Paw Creek Town'ship, Mecltlenburg County, 
"shown by a survey prepared by I. B. Faires, R.S., October, 1949," 
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bounded on the west by 'the Catawba River, on the north by the 
land of Duke Power Company and others, etc. The deed recites a 
oonsideration of "Ten Dollars and other good and valuable con- 
siderahions." 

Plaintiff paid to defendant the sum of $12,000.00. 
The controversy relates to timber in the area where the north 

line of $he 176.1-acre t ~ &  adjoins Eand owned by Duke Power 
a m p a n y .  

Plaintiff alleged hhat the t,imber in conrtroversy was specifically 
pointed out by defendant's agent as standing on the 176.1-acre tract 
and as included in defandmt's  proposed sale to plaillitiff; that plain- 
tiff and defendant, agreed u p  the price of $12,000.00 in the mis- 
taken belief tiha6 ,this was h u e ;  that the timlber in controversy was 
not on the 176.1-acre track but on land owned by the Duke Power 
Company; that on or about, January 2, 1957, plaintiff eold, or at- 
tempted to  sell, the timber he had purchased from defendant, in- 
cluding cthait on the Duke Power Company's land, 60 &he Rocky 
River Lumber Company, whioh cut and removed all of said timber; 
and that  plainhiff had gaid the Rocky River Lumber Company 
$2,250.00 ito indemnify ilt on ~acoount of its paymeilllt d damages in 
that amount to Duke Power Company for hhe wrongful cuhting and 
removal of timber from lthe Duke Power Company land. Phillltiff pray- 
ed 16hak he recover of defendant hhe sum of $2,250.00, tihe alleged 
value of .the timber he paid for but did not get, with inrterest from 
.July 29, 1957, and costs. 

Answering, defendant denied hhiat his agent hlad pointed out bhe 
timber on the Duke Power Company's land )as timber included in 
the pmpased sale to plain~tiff and defendant denied all dlagahions as 
to mutual mistake. For a further defense, bmed on facts referred to 
in the q i n i m ,  defendant, alleged [tihat plaintiff was edqped to re- 
oover herein on the ground of alleged muhula1 mistake or otherwise. 

The wunt subrnib.ted, and lthe jury answered, these issues: "1. Was 
timber growing on the properky of the Duke Power Clampany by 
mutual mistake of ,the panties included in the purchase (price 'paid 
by plaintiff to the defendant in the purchase of tihe kirnber on the 
176-acre tract of land described in the Complaint? ANSWER: Yes. 
2. Wbart amount, if any, is the pbaintiff &itled to r m v e r  of hhe 
defendant? ANSWER: $2,250.00." 

Thereupon, the court adjudged that plaintiff have and reoover of 
defendant lthe sum of $2,250.00 wihh inter& thereon from July 29, 
1957, and that  defend& pay 6he casts. 

Defendant excepted 'and appealed, w i e g  errors. 
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Smi th  & Griffin for plaintiff,  appellee. 
Coble Funderburk for defendant, appellant. 

BOBBITT, J. Appellant, in his brief, presenb three questions, vie.: 
1. "Was the plaintiff estopped tjo rely upon an oral description and 
to deny a description by metes and bounds, as shown in a plat of the 
176.1 acres of ltand, upon which the timber conveyed to him lay, 
when he had the plat and carried it, with the defendant's Option to 
Purchase said lands, to his own ptZltorneys who drew t.he timber deed, 
wlhicli timber deed referred ,to lthe ~pliat?" 2. If nlot, did the court err 
"in refusing  to submit the question of estoppel to the jury?" 3. Did 
the count err "in adding initereat tto the amount to be recoverd under 
the judgment . . . when the jury did not add intereslt in its verdict?" 

While defendant offered evidence in confliclt  therewith, there was 
ample evidence !to identify the timber in conltroversy and to support 
the jury's affirnmtive answer ;to tihe first issue. 

This is not an action 20 reform lhhe timber deed on the ground of 
mutual mistake. The tim~ber in controversy was on the Duke Power 
Company's land, nat on defendanh's land. Plaintiff does not chal- 
lenge the validitty of the timber deed or &axk any of i(ts provisions. 
Nor d m  he undertake, by par01 evidence, to  alter the description 
therein. All agree thak .the timber on the 176.1-acre tract was in- 
cluded in the sale by defendant Ito plaintiff. 

I n  Lumber Co. v. Boushall, 168 N.C. 501, 84 S.E. 800, under 
similar ciroumstmces, i t  was held Ithat, on account of their mutual 
midake, "the agreement or attempted agreement should be set s i d e  
and ithe parties placed in statu quo." It mas held hhat plaintiff was 
entitled to recover from defendant the amount of the down puyment 
it had made for the timber; and that defendant was entitled, as an 
offset, "to the  value of the timber as it stood ton the ground," that 
is, !timber cut and removed by plaintiff from land admittedly owned 
by defendant. There, the plaintiff had cut and removed only a part 
of tihe timber on the land admititedly owned by the defendant and 
had been forbidden and prevented altogether from cubting %lie tim- 
ber on land of the 'adjoining owner which,  through mutual mistake, 
was included in defendant's sale to  plaintiff. 

Here, the remedy of rescission was not available to plaintiff. The 
parties oould not be placed in statti quo. All of the ltimber on the 
176.1-acre t r a d  and on the adjoining land of Duke Power Company 
had been cut 'and removed by Rocky River Luinber Company. The 
righb of iplainkiff and defendant must be considered in relation to 
thi~s fa&. 
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Whather, upon the fa& alleged by plaintiff, Duke Power Com- 
pany could have recovered from defendlant, is n& presented. In  this 
connection, see McBryde v. L~irnber Co., 246 N.C. 415, 98 S.E. 2d 
663. 

The fact that  plaintiff paid $2,250.00 Do the Rocky River Lumber 
Cbmpany .to reimburse it for ilk paymeaut of $2,250.00 to the Duke 
Power Company for the wrongful cu(tting and removal of i k  tim- 
ber was relevant as to whether plaintiff suffered low on account 
of hits payment of $12,000.00 b defendant under muku~al mistake. 
Plaintiff would nut be editled to reoover from defendant more than 
the amount paid to satisfy the Rocky River Lumber Company and 
Duke Power Company. 

The gist of ,plaintiff's wtion is that, when he braded with defend- 
ant, both understood that &he timber in controversy was on de- 
fendad's l'i6.ldacre tx&; that this timber, which defendant did 
not 'and oould nwt m v e y  to him, was a ,part of ithe timlber for which 
plaintiff paid $12,000.00; and ,that, 4x1 the extent rthe $12,000.00 rep- 
resenid the purohase price for this itimber, plaintiff received n&- 
ing therefor. 

Plaintiffk action is to r m v e r  money paid by him aad received by 
defendant under mukud mistake of fa&, that is, an aotion for money 
had 'and received. Johnson, J., in Allgood v. Trust Co., 242 N.C. 506, 
512, 88 S.E. 2d 825, sbaks +he legal pninciples appli'aable to such 
d i m  a5 follows: "Recovery is allowed upon the equitable princi- 
ple that  a person should not be permiWd to enrioh himself unjusrtly 
at the expense of another. Therefore, the arurcial question in an action 
of this kind is, to whioh p b y  does rthe money, in equiby and p d  
w m i e n w ,  belong? The right of recovery docs rich presuppose a 
wrong by the person who received the money, and the presence of 
actual fraud is nwt esmt ia l  to 6he right of recovery. The test is not 
whether the defendant acquired rthe money h n w t l y  and in good 
faikh, but rather, has he lthe right .to retain it. I n  short, %he gist of 
this kind of adion is, thmt the defendant, u p   the circuwtances of 
the oase, is obliged, by the test of nartural justice amd equity to re- 
fund the money.' Moses v. MncFerlan, 2 Burrow 1005, 97 Eng. Re- 
pllinitis 676." 

In Simms v. Vick, 151 N.C. 78, 65 S.E. 621, the pllain.tiff, having 
forgobten a prior payment, overpaid, ithraugh mishake of f a d ,  his 
note ta defendant. L t  was held that  he was entiitled to recover the 
amount of his overpayment nwtwithdmding the means of ascentah- 
ing whlah he had previously paid were ~avlruilable him. The opinion 
of Manning, J., based on precedenlts cited, states: "A voluntary pay- 
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m d ,  wi'th a knowledge of all the fads, oanniat be recovered back, 
although there wm no debt. Buit a payment under a mistake of fact 
may be." 

In Queen v. Sisk, 238 N.C. 389, 78 S.E. 2d 152, the acrtifon wlas to 
recover the excees amount paid for land purchased on a per-are 
bask Plaintiffs alleged they purohamd 23.1 lames (of a kract of 
45.24 ma) s t  a stipulated priioe per acre; thlat defendant's deed to 
plaintiffs, after a dwcmption by metes and bounds, ~efemed to ibhe 
band oonveyed as containing 23.1 acres; ~thcah plaintiffs paid defend- 
an~t on a per-acre basis for 23.1 acres; and thah it was discovered 
thereafter %hat the land described in and conveyed by said deed, 
due to an error in calcul~atrion, autually contained only 13.7 acres. 
The m h g  lof the court below, which ~ W a e d  defendant's demurrer Ito 
complaint, was reversed by this Oolunt. The basis of decision, as 
slated by Barnhill, J. (later C.J.), wae as f o l l m :  "Where the pur- 
chase and sale is upon an acreage basis and khe purchaser sues to 
recover on amount of Ian alleged deficiency in +he acreage and a con- 
sequent overpayment, he is not required rto allege or prove fraud. 
The action tio recover the excess payment is an lmtion in assumpsit 
for m n e y  had and received to the use of the pliainkiff, under the 
doctrine of unjust enrichment. (Citations)" 

Whatever plaintiff's rights, if any, if the mistake were thah of 
plaintiff 'alone, we are of opinion, and so hold, itihajt when, as estab- 
lished by th~e verdict, defend~ant ais well as plaintiff acrted in the 
mistaken belief that the timber in c~n~troversy was on the 176.1-acre 
t r ad ,  plaintiff, in equity and good conscience, is enitihled to recover 
hhe ,portion of the $12,000.00 purchaise p i c e  represented by the tim- 
ber he paid for but did not get. This was determinable, as of the 
date of purchase, by tihe relation of tihe reammble market value 
of the timber in oontroversy (to the rewnlable market value of all 
the timber included in defendant's sale to plainytiff. The court, in 
substance, so charged the jury. Plaintiff offered evidence tending to 
show that  the timber in controversy reprasented one-fifhh in value 
of all timber inoluded in defendant's sale 60 plaintiff. However, he 
was not entitled in any event to recover mlore than $2,250.00. 

Defendant's oontention is thak plaintiff hlad ample opportunity to 
awertain the exact boundaries of the 176.1-awe t r w t  a d  )the him- 
ber gtanding thereon; and that, having failed rto avail himself of such 
~pportunity, he is precluded by the docitrine of caveat emptor. The 
dioctrine of caveat emptor is nat applicable here. Ciaism cited by ap- 
pellant relate to different factual siturutions. If, as established by t~he 
verdict, defendant, t~hrough his agent, speoifically pinked ouit bhe 
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timber in aonrtrovemy as included in the sale, and both plaintiff and 
defendant so understood when plaintiff paid $12,000.00 (to defend~ant, 
equity and good conscience will n d  permit defmdanit to say that 
plaintiff should have discovered their e m r ,  induced by the moneous 
represenhations of defendant's agent, and rehain money received by 
him, wiithout considerahion, under ltheir muhual mistake. 

The determinative issue, whether defendant's )aged specifiwlly 
pointed out bhe timber in controversy as being on ithe 176.1-wre 
t rmt  and included in the sale, was, upon conflicking evidence, re- 
solved in plaintiff's favor. The evidence tends to show ithat, when 
plaintiff and defendrank's agenit went upon the land, they had with 
hhem the I. B. Faires plat. This circumstance was fully considered, 
under appropriarte instrucitions, in relation to the first issue. 

True, there was evidence tending (to show thak plaintiff took the 
plat, or defendant's option ,b purohase the bmct of land shown 
thereon, or both, Ito his own attorneys. But ithe plat and option 
simply provided a description of the 176.1-ac~e b a d  for use in 
d~af~ting 'the timber deed,. Nothing therein indicahed whether the 
timber in conitrovemy was in fact on ithe 176.1-acre track. 

Under the circumstances disclosed, plaintiff was not estapped to 
show that (the timber in wntroversy wars included in the purchase 
price of $12,000.00 by mutual mistake nor did ithe evidence warrant 
the submission of an issue as to  estoppel. 

Appellant oites no lauhhority in isuppnt of his crontmtion that the 
wurt  erred (in rendering judgment for $2,250.00 with interest from 
July 29) 1957. Relevant to his general conbention Ito this effect,, it is 
noted that an aotion to recover for money had and, received, under 
the d d r i n e  of unjust enrichment, is an action m implied contract. 
Deckions in other jurisdiations differ as itio whather, and if so as 
of what date, interest is allowable in such acltion. See 58 C.J.S., 
Money Received § 33(b), where the author &arts that %he better 
view seems to be thak whether interest shall be recovered must de- 
pend on the justice and equity of the case." 

Without undertaking presently [to adopt a rule of general appli- 
cakion, we think the allowance of initerest from July 29, 1957, the 
date plaintiff paid $2,250.00 (to Rocky River Lumber Company, was 
proper under the circumstances of this o m .  The only reamiable 
conclusion to be drawn from the ltestim~ony of both plainrtiff and 
defendant is that prior to July 29, 1957, defend& was fully advised 
that demand had been made on plaintiff for ithe $2,250.00 and thak 
pl~aintiff was insisting khat defendant provide the $2,250.00 to meet 
such demand. 
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W~hile woh artssignmmit of error has been carefully considwed, 
fuhher diaoussion of pa.&icular a~ss ignme~b would w e  no useful 
punpose. Su5ce to say, none discloses prejudicial e m r .  

No error. 

STATE V. JOHN BANGLE CORL. 

(Filed 6, May, 1959.) 

1. Automobiles 8 & 

I n  a prosecution of defendant for operating a n  automobile on the 
public highways, after his operator's license had been revoked or dur- 
ing a period i t  hnd been suspended, the Sitate may introduce %he certi- 
fied record of the Department of Motor Vehicles for the purpose of 
showing the status of defend'ant's operator's liceme a t  the time of the 
offense charged, G.S. 20-42 (b), and further, objections bo preliminary 
strlltements of the witness to the effeat that the witness had written to 
the Depantment of Motor Vehicles for  the official record and had re- 
ceived such record from the Department, a re  feckless. 

2. Same: Criminal Law 8 90- 
Even though the certified record of the Department of Motor Vehicles 

is competent solely for ithe purpose of establishing the status of defend- 
ant's driver's license ah the time he is charged with driving after revo- 
cation of l i c ~ n s e  or during the period of suspension of his license, the 
a d m i ~ i o n  of the entire record, &owing numerous convictions for speed- 
ing and reckless driving, driving after revocation of license, etc., a n -  
not be held for error when defendant, a t  the time, does not request that  
the admission of the  record be restricted to the puqmse of showing m e  
status of his driver's license. 

3. Criminal Law 8 99- 
On defenldant's matlion t o  nonsuit. ,bhe e v i d a a  is bo be considered in 

'the light most favomble to the ,State, and the Sbate is entitled to the 
benefit of every reasrnable intendment thereon and every reasonable 
inference to be drawn therefrom. 

4. Automobiles §§ 3, 03- 
Testimony of officers bo the eft'ect that  Itllwy tlasihed a Light OIL an auto- 

mobile in  a field, recognized defendant behind the wheel, saw no ather 
pelson in the car, that  this car pulled around the officers' car, that  the 
officers backed up and followed the car along ta private m d  and into 
a public highway, tlmt the car did not stop and no car entered the 
highway b e t w e n  that  car  and the oflicers' car, and that  the officers f d -  
lowed the car for a distance along the public highway at speeds up to 
120 miles per hour, is held sufficient identification of defendant a s  the 
driver of the car on the public highway. 
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Where cumulative sentencea are imposed upon m ~ i c t i o n s  far sepa- 
rate offenses, the judgment in the second sentence should w i d e  that 
it should begim at the expiration of khe fir& s&eme, and when .bhe judg- 
anent merely pnot-ides that the sentence in each case should run con- 
secutively and not concurrently with the other, without specifying the 
order in which bhe sentences should be m e d ,  the cause must be re- 
,manded for pxaper sentences. 

6. Criminal Law §§ 139, 169- 
Where the record discloses that judgment imposing sentences for two 

separate offenses each provided that the sentences should be cumulative 
and should not run cmurremtly, the Supreme &urt will take notlee 
w mero m t u  of the want of delbite groviisicm as Ito when each Bentence 
should begin, and remand bhe cause far proper sentences. 

APPEAL by defendant from Johnston,  J., Ootober T e r n  1958 of 

The defendant ~ v a s  oliarged in a warmat reburnable h the Re- 
oorder's Court of Gabarrm Oounty with operaking {a motor vehicle, 
an or about 12 April 1957, upon the public highways of N d  Car- 
olina, after his operator's license had been revoked, or suspended 
by the Highway Safdy Division of khe Depadment of Motor Ve- 
hlcies, the revocahion being in force a t  the time he aperated said 
motor vehicle. 

The defendan~t wm also charged in anlother warrant, returnable 
to bhe same oount, with the wilful and unlawful operation of an 
automobile upon the pubdic highways of the State, on 12 April 1957, 
a t  a speed of 100 miles per hour where the speed limit is 55 miles 
per hour, in violation of G.S. 20-141. 

The defendad was tried and oonviated in the Recorder's h u r t  
of Oabarrus Oounty on 22 May 1958 on bath charges. He appealed 
to  the Superior Count. 

In the Superior Court, the cases were consolid&ed and tried on 
6he original warrank. The defendant entered a plea of not guilty 
to eadh charge, and a jury w s  empaneled to try the cases. 

Ray Atwod,  a witness for the State, testified: "I am a deputy 
tiheriff of Cabamus County. On the 12th day of April, 1957, I saw 
the defendant in an auhomobile; it wac approximately 1:00 or 1:30 
A.M.; * * * we were an la private road * * *. A itwo-tone Ford pulled 
in a d& road. He backed into an open field * * * we followed the 
Fwd in * * it, was J. B. Cod. * * * The weahher was fair and dry. 
Officer Allen got ourt, went up to the car, he was in ithe oar with me, 
and dined a flaishlight in it. At this time the car was pulled in gear, 
going around in front of us. We backed up, took off after him * *. 
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We came back ouit the Grisco Road * * * ithe Crrisco Road is a 
* * *  public highway. When we gat to (the C r i w  R o d  we * * * saw 
the same oar. We were 100 y~arde behind it,. We turned left on O r k o  
Road ouk to (highway 73) (whioh) leads D a v i d m  md Concord 

* *. When we got to 73, we 8aw lthe same car rtihat was in $he field. 
+ We followed that same car on the D a v i h  Highway * * *. 

My headlights were shining on the back of itihe car. * * * We travel- 
ed up to 120 miles an hour. We did not oventake the oar we were 
following, the two-tone P o d .  We weren't gaining or losing till we 
g d  to Mecklenbwg County and I didn't know the road and let up 
on him. * " 

Paul Allen, also a depuity sheriff of Clabarrua County and who 
aacompanied Ray Akwood an (the occlusion involved, testified: "I 
saw the defendant on the 12th of April * * . I knew him. * 
We pulled behind this oar, a t w o h n e  1957 Ford. * * * I got mIt of 
the w r ,  had a flashlight, shined it on Zlhe man operatikg the oar, 
whioh was J. B. a r l .  My light hit him in ithe fitwe. * * " 

The evidence further tends 60 show thah J. B. Corl was driving 
the car when it lefh on the private road. andi thah the officers 8aw 
no one else in the car a t  the time; that they followed the car and 
kept in sight of it ah all times until ilt enhered Mecklenburg Counlty. 
The car never stopped at  any time, and no oar entered the highways 
between the Ford oar and the officers' car. The officers did not get 
close enough to the Ford car after it left the privahe r o d  to again 
identify J. B. Corl as tihe driver (thereof. 

The %ate offered Ira  Padigebt who Wif ied  lthat he mas a deputy 
sheriff; that he wrote b the Drivers Liceme Division of the North 
Carolbna Department of Motor Vehicles for an official record of the 
status of the driver's license of defendanlt J. B. h r l  and that  he 
had a certified oopy thereof from the Drivem Liceme Division of 
said Department,, signed by Elton R. Peele, Director. The driver's 
lilcense reoord wm ladmiitlted in evidence and read i t io  the jury over 
the objection of the defend~ant. The certified record is set out in full 
in the case on appeal. 

The jury returned a verdiot of guilty as clharged in each case. 
The warrant tcharging the defendanlt with driving after his driver's 

license had been revoked is Case No. 6711, while cthe warrant in 
which he was charged with speeding is Case No. 6712. 

In  Case No. 6711 the court entered the following judgment: "The 
judgment of the m r t  is that  lthe defendant be confined in rthe can-  
mon jail of Cabarrus county for a p e r i d  of eight (8) rnonhhe and 
be assigned to work under tihe supervision of the St& Prison De- 
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partment. This prison sentence is (to run consecutive with and not 
conourrent with the prison sentences ~promunced this day by this 
clourt in Cases 6712, 7069, 7070, 7268, and 7270." 

In  Case No. 6712 tihe court entered hhe following judgment: "The 
judgment of the cow% is rthat the defendant be confined in the wm- 
mon jail of Oabarrus County f o ~  a period of &&y (GO) days and 
be =signed bo work under the supervision of the &ate P r i m  De- 
partment. This prism sentence is rto lun mmecutive wihh and not 
conourrent with prison sentences pronounced ;this day by *his court 
in cases Nm. 6711, 7069, 7070, 7268 and 7270." 

The defendan$ appeals, -signing e m r .  

Attorney General Seawell, Assistant Attorney General Pullen for 
the State. 

Robert L. Warren for defendant. 

DENNY, J. The defendlainit's first assignment of e m r  is to the 
admission of hedintony of h a  Padgett im follows: "I wrolte rto the 
D r i v m  License Division of the North Omolina Depepartmenk of Mo- 
tor Vehicles for m official r m r d  of the status of the driver's license 
of the defendanh, J. B. Corl." The second assrignment of error is di- 
rected to bhe admission of this additional testimony of the same 
witness: ((1 have ain official record from rthe Drivers Liaense Divi- 
sion from the North Clarolina Department of M o h r  Vehicles signed 
by Elton R. Peek, Director, and a certified o q y  of the official 
record." The .third mignment of error is direoted to the admission 
in evidence by the State of the certified copy of the official record 
of ithe &mLus of the driver's license of rthe defendant J. B. Colrl. As- 
signments of error Nos. 1 and 2 are wibhout. merit and are over~uled. 

As to assignment of e m r  No. 3, !the centifid aopy of convicrtions 
for violations of mchor vehicle laws and the departmental acition 
with respect there60 relating to J.  B. Corl was certified under the 
seal of the DepaAment as authorized by G.S. 20-42 (b) and such 
certified record is "admissible in any court in like manlner as the 
original thereof, without further certification." S. v. Moore, 247 
N.C. 368, 101 S.E. 2d 26. 

The certified record from the Deparltlnent of Motor Vehicles, to 
which the defendant objlbjoctrd and assigns as error its admision in 
evidence, shows that the defendant has been convicted of twelve 
separate violaitims of the motor vehicle laws sintoe 31 O c l t o h  1946: 
twice for recklm driving; once for speeding 75 miles per hour, and 
on another occasion for !speeding 110 mila per hour; once for pre- 
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senting another person's driver's lioonse aa his own; and seven itirnes 
for driving after his Eicen~se hlad been revoked and while such license 
was revoked. 

The defendanit conhen& itha6 since he did not go on the &md or 
put his chaxeoter in evidence, the State was not entitled to ehow 
his bad character for any purpose whakvor. He fuvther c o n h d s  
that his record as a driver was prejudicial in this r-ct and ithat 
hhe &te had no right ito imtmduce such record in evidence, citing 
S. v. Mercer, 249 N.C. 371, 106 S.E. adr 866. 

I n  lthe last cited caw, Winborne, C .  J., in speaking for ithe Cmmt 
wibh respeat to the introduction of a similar document over the ob- 
jection of bhe defendant, eaid: "The record, as shown upon respome 
to order on motion suggesting diminuition of the moord, reveals ththart 
rthe ~ m r d  is oertifid under ma1 of the Departmenh of Motor Ve- 
hicles. As introduced the Exhibit disclaws, ias contended by rthe 
Attorney General, only t<he fact that under official departmenit action 
the &fendank's license was in a state of revocakion for a period cov- 
ering the date of the offense for which rtihe defendant was indiioted. 
Hence the requirenlenlts of G.S. 8-33 arc complied with, and is of 
no avail to  defendant." 

In  our opinion the defendrant was entikled to have the conltents 
of the official record of khe status of his driver's license limited, if 
he had so requested, to the formal parts thereof, including the certi- 
fioatim and seal, plus the fwd, that  under official action of the De- 
partment of M h r  Vehicles the defendant's license was in a d a b  
of revocation or suspension an t<he date he is chwged with commit- 
ting the offenses for which he was being tried. 

Ordinarily, where evidence admissilhle for 9omc purpows, huh not 
for all, is adrnitited generally, its admission will not be held for 
error unless the appella.lut requ&d at the time of its admission that 
its p u w e  be rerJtri'dsd. Rule 21, Rules of Practice in ithe Supreme 
Oount, 221 N.C. 558; General Statutes, Volume 4.4, page 175, et wq; 
Brewer v. Brewer, 238 N.C. 607. 78 S.E. 2d 719; S. v .  McKinnon, 
223 N.C. 160, 25 S.E. 2d 606; S. L ' .  Hendricks, 207 N.C. 873, 178 
S.E. 557. 

I n  {the instant case, the defendant made no request that the eon- 
k n t s  of the certified record of the stahus of his driver's license be 
limited to the portion or portions thereof relating to the srtatus of 
his driver7@ license on the date he was charged wihh committing the 
offenses for which he w8ae being tritd. Hence, hhis assignment of 
error is overruled. 

The defendant's founth and fifth assignments of error are dip&- 
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ed to the failure of the court below to allow his motion for judgment 
as of nonsuit a t  fhe close of the S t ~ t e ' s  evidence and renewed when 
the defendant rested without offering m y  evidence. 

On a mation for judgment as of nonsuit the evidence is to be con- 
sidered in the light most favorable to the State, and fhe State is 
entitled to the benefik of every reasonable intendment *hereon and 
every reasonable inference to be drawn tiherefrom. S. v. Bloclc, 245 
N.C. 661, 97 S.E. 2d 243; S. v. Burgess, 245 N.C. 304, 96 S.E. 2d 
54; S. v. Simpson, 244 N.C. 325, 93 S.E. 2d 425; S. v. McKinnon, 
supra. 

In  our opinion, when the Sit.aitels evidence in this case is so con- 
sidered*, i t  w w  suffioienlt to take the case to the jury, and we so hold. 
The evidence with respect to the identity of *he defendant as the 
driver of ithe Ford car, described by the officers who testified on 
behalf of %he State, was not only sufficient to identify the defendant 
as the driver oi the oar on the private road, bult alm sufficient to  
support a finding by the jury ithah he conltinued ito drive the cap. after 
entering the Crisco Road and highway 73. S. v. Dooley, 232 N.C. 
311, 59 S.E. 2d 808; S. v. Newton, 207 N.C. 323, 177 S.E. 184. This 
assignment of error is without merii and is, therefore, overruled. 

The court below after imposing sentence in Case No. 6711, as 
hereinabove set out, then da ted :  "This prison sentence is to run 
consecutive with and nat wncurrcnh with the prison sentences pro- 
nounced this day by this court in Cases 6712, 7069, 7070, 7268, and 
7270." The court then proceeded to i m p m  senltence in Case No. 
6712, and added: "This prison sentence is to run consecutive with 
and not concurrent with the prison sentences pronounced this day 
by this court in Cases Nos. 6711, 7069, 7070, 7268 and 7270." 

Appeals in all Lhese cases are now pendnng in this Court. I n  none 
of the judgments was it specified in what order the reapcctivc sen- 
Itaces were to be served. 

The general rule with respect to consecutive sentences is well 
stated in 15 Am. Jur., Criminal Law, section 467, page 125, as fol- 
lows: "The specification of the order in which cumulartive sentences 
are ito be served must be of such certainty thart the commencement 
and hermination of the respective mntenws may be dh rmined  from 
the record. This dtws not mean thak the judgment should fix the day 
on which each suocessive term of imprisonment should commence, 
but merely ,th& i t  should direct that each successive term should be- 
gin art the expiration of the previous one, for the obvious reason that 
the prior term of irrupri~sonmenk may be whontened by the good be- 
havior of the defendlant, by executive cl~emency, or by a reversal of 



258 I N  T H E  SUPREME COURT. [250 

the j u d g m d ,  in which eveat ithe mcoeeding sentence would &en 
bake effeat in case it provided that rthe term of imprhnment should 
commence art the Iteminahion of thle previous one." 

There is no exception or assignment of error with respect Ito the 
ambiguity involved in tihese s h n c e s .  Even so, "where error is mani- 
fest on the face of the record, ib its lthe dulty of ithe Count Ito oorrech 
it, and i t  may do so of i k  own mation, that is, ex mero motu." Duke 
v. Campbell, 233 N.C. 262, 63 S.E. 2d 555; Gibson v. Insurance Co., 
232 N.C. 712, 62 S.E. 2d 320. Or, where there is a void or erroneous 
sentence, the case will be remanded for a proper sentence. S. v. 
Doughtie, 237 N.C. 368, 74 S.E. 2d 922; S. v. Sa t tmh i t e ,  182 N.C. 
892, 109 S.E. 862. Moreover, Ian appeal will be ita.ken as an excep- 
tion (to ,the judlgment m d  raises tihe question as t o  whether error in 
law appears upon the face of tihe recod. Barnette v. Woody, 242 
N.C. 424, 88 S.E. 2d 223; S. v. Sloan, 238 N.C. 672, 78 S.E. 2d 738; 
Gibson v. Insurance Co., supra; Dixon v. Osborne, 201 N.C. 489, 
160 S.E. 579. 

Although the judgments in these cssw do nat lspeoify in what 
order the wnitences are to be served, it is amply clear that hi  H o n x  
intended that (they should run oonsecutive\.ely and not concurrently. 

When +he trial judge senknced ,the defendant in the court below 
in Gase No. 6711 to be confined in the common jail of Oabarrus 
County for a period of eight (8) mon'ths and be assigned to work 
under the supervision of the State Prison Depart~nent, if he had 
stopped there and (prooeeded to impose sentence in Case No. 6712, 
and then had added, the smten~oe in Case No. 6712 is t o  begin a t  
lthe expiration of Che sentence imposed ithi's day in Owe No. 6711, 
the sentences in Gasas Nos. 6711 and 6712 would be definite as to 
when they would begin. I n  re Swink, 243 N.C. 86, 89 S.E. 2d 792; 
In  re Smith, 235 N.C. 169, 69 S.E. 2d 174; In re Parker, 225 N.C. 
369, 35 S.E. 2d 169. . 

It, is ordered that this case be remanded to the Superior Court of 
Cabarrus County for proper sentences. 

Remanded. 

STATE v. JOHN BANGLE CORL. 

(Filed 6 May, 1959.) 

1. Jury g 3- 
A challenge to the army must to the whole array or p a d  and will 
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nat lie on the ground that  eleven of the jurors in the panel were prewnt 
,in court and heard testimony against the defendant in a prior prosew- 
t im.  

2. Sam- 
A challenge to the array mnst be m d e  before plea. 

3. Sam- 
Upon defendant's challenge to the army,  the burden is upon him to 

introduce evidence in support of his mation. 

4. J u r y  Q 1- 
A defendan,t may not object to the acceptance of a juror when he has 

not exhausted his peremptory ohallenges before the panel is completed. 
G.S. 15-163. 

5. Automobiles 3-- 
I n  a prosecution of defendant fa r  operating a motor vehicle on the 

public highways afiter his operator's license had been revoked or during 
a period It had been swpmded, the State may introduce that  par t  of the 
cel.tified record of the Department of Motor Vehicles showing that de- 
fendant's operator's license had been revoked and that  such revocation 
was in effect a t  the time bhe alleged offense was commiDted. 

6. Criminal Law Q 15- 
An assignment of error that  the court failed t o  instruct the jury in 

accordance wi,th the provisions of G.S. 1-180, is ineffeclt~~al a s  a broad- 
side assignment of error. 

7. criminal Law Q 159- 
Aa assignment of error not discussed in appella,nt's brief is deemed 

abandoned. Rule of Pradtice in tIhe Supreme Court No. 28. 

8. Criminal Law QQ 133, 160- 
Where cumulative sentences a re  imposed upon conviction for separate 

offenses, the judgment should specify in what order the respxtive ari- 
ttences are  to be served, and when the judgment provides only thclt each 
sentence should run consecutively and not c o n c u ~ ~ e n t l y  with the other 
sentences, the cause must be remanded for pmper sentences. 

APPEAL by defendant fmm Johnston, J., Oobber Term, 1958 of 
CABARRUS. 

These are three cases agiinslt the defendant that came to the Su- 
perior Court by appeal of *he defendant from the county recorder's 
wunt of Gabctrrus County. The warrant in eaoh case charges the de- 
fendant on 27 October 1958 with a violation of a statute regulating 
the operation of automobiles on the public highways of North Caro- 
lina, all misdemeanors. The warrant, Number 7270, charges the un- 
lawful opemtion of an automobile upon the public highways of the 
State while defendant's operator's license to operahe an automobile 
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was revoked, a violahion of G.S. 20-28. The m a n t ,  Number 7268, 
charges the recklw driving of an automabile on hhe public highways 
of the State, la violation of G.S. 20-140. The third warrant charges 
the unlawful driving of an automobile upon the public highway8 of 
6he Strube at  a speed of 60 miles an hour, whew ithe speed limit is 55 
mlilw an hour, a violation of G.8. 20-141. 

In  the Superior CouA the $hree cases were m1180lidated for trial. 
S. v. Waters, 208 N.C. 769, 182 S.E. 483. Defendant pleaded Not 
Guilty. Verdiot: Guilty of driving 'after licenw revoked; guilhy of 
reckless driving; not guilhy of speeding. 

From a judgment, of imprisonment in Case Numlber 7268 and Case 
Number 7270, dlefendamt appeals. 

Malcolm B. Seawell, Attorney General and Lucius W. Pullen, As- 
sistant Attorney General, for the State. 

Robert L. Warren for defendant, appellant. 

PAREEB, J. Afiter &he j u y  was impaneled to try these caaas, de- 
fend& &a!llenged "&he away on the grounds that eleven of rthe jurors 
at praseart in t h e  panel were ipresmt in count on %he morning of this 
d&e, a t  which time the defendmt now on ltrid was being hied t o n  two 
charges, one of cjlpeeding a d  one of driving t a h r  his liceme ww re- 
voked, and ,tha:t such jurors heard the testimony in these ems and* 
also heard read a rmrd of tihe Depar;tment of M h r  Vehicles whioh 
was 'admitited in evidence." To the denid of the challenge, defendant 
excqhd, and wigns  .this )as his assignment of error Number One. 

To oonstjitute a ground for challenge to the array, the objection 
muat go Ito the whole array or panel, and nort merely to individuals 
upon it. No objection lies to the array or panel because some persons 
are wrongfully on it, since Wey may be excluded upon their examina- 
tion an the voir dire. S. v. Kirksey, 227 N.C. 445, 42 S.E. 2d 613; 
S. v. Dixon, 215 N.C. 438, 2 S.E. 2d 371; S. v. Levy, 187 N.C. 581, 
122 S.E. 386; 50 C.J.S., Juries, Sec. 262; 31 Am. Jur., Jury, Sedions 
105 and 106. c 

The chdlmge to the m a y  eame after defendan6 had pl& Not 
Why, and after the jury waa impaneled. ?Ibis Clcnurt said in S. v. Ban- 
ner, 149 N.C. 519,63 S.E. 84; "The motion ito qumh and the h l l q e  
rto &he array came too late, after entry of plea of 'not guilty.' " 

''Challengw to the array or panel ishould be mads before challenges 
to the pIL,  and, as a general rule, 'before hhe jury is sworn." 31 Am. 
Jur., Jury, Section 109. See 50 C.J.S., Juries, Section 263. 

In S. v. Levy, supra, i t  is wid: "In S. v. Speaks, 94 N.C., p. 873, 
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it, was said ithat (A challenge to &he m a y  can d y  be itaken when 
there is pantiality or  miscondwt in the sheriff, or some irregularity 
in making out the list.' " 

This is mid in 50 C.J.S., Juries, p. 1022: "The existmce of vmious 
fa& m d  circums-, or the happening of various ocxurrenms, 
have been held not ;to mmtiitute gmm& far ohallenge ;to the array or 
motion to quash the venire, such as . . . presence of jurors at other 
trials, previous service of jurors in other cases . . . ." 

Defendant challenged the array, but offered no evidence. I n  Frazier 
v. U .  S., 335 U.S. 497, 93 L. Ed. 187, reh. den. 336 U.S. 907, 93 L. 
Ed. 1072, there was a ahallenge 60 the m a y ,  and in respect ;thereto 
the Count said: "I. The method of selecting the pmd. - Apart from 
the objection thl& this ohallenge came too lake, cf. Agnew v. United 
States, 165 U.S. 36, 41 L. Ekl. 624, 17 S. Ct. 235, iit is without merilt. 
Lt ccwsists exclusively of counsel's statam&, mmm and ullsup- 
po~ ted  by any proof or offer d proof. The Governrnenk did not ex- 
plicitly deny ithose d&emmts. But i t  was under no necessity to do 
so. The burden was upon the petitioner as moving party 'to inkroduce, 
or  to offer, distinct evidence in suppont of %he mdicm.' Citing authori- 
ties." 

By vihue of G.S. 15-163, defemdant had the righlt ho ohdlenge per- 
emptarily, land without showing cause, &x jurors. There is nothing in 
the Record to indioak that defendant excused any juror under the 
provisions of ithis stJatuIte. For all the R e m d  shows, defendant may 
have had mused six peremptory dhallenges, when he amcpkd the 
jury, and it was impaneled. "It is well &Led ithiart ghe defend'ank can- 
not object to the acceptance of a juror, so long aa he has not ex- 
hsausted his peremptory challenges before trhe panel is o o m p l ~ . "  
S. v. Dixon, supra. 

There is nothing in the Record to indicate that defendmt chal- 
lenged any juror for oause, e. g., thah he had formed and expressed 
an opinion unfavor,able .to defendant, and thak the court improperly 
refused hi. challenge to la juror $or clause. 

The court properly denied defendant's challenge b the array. 
The assignments of error in respeat to bhe court pemictrting the State 

Ito offer in evidence that part, and only 6hA pmt, of a certified copy 
under seal of the official record of rthe Drivers L i m e  Division of the 
North Carolina Department of Motor Vehicles, showing that defend- 
ant's operator's license to operake ain automobile was revoked, and 
such revocation was in effect on 27 September 1958, .are overruled on 
au>thority of the opinion written for the Count by Denny, J., in S. v. 
C o d ,  filed this day, ante p. 252, 108 S.E. 2d. 608. 
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The assignments of error to the denial of defendfant's mations for 
judgment of nonsuilt are overruled. Defendant s t a h  in his brief: 
"This ,aippellant recognizes thlart hhe evidence aa ladmitted would not 
justify granting a mdion of nonsuit." 

Defendtant's last a,ssignmemt of ercor is that the court failed to in- 
strueit the jury in accordance with the provisions of G.S. 1-180. This 
bgnmel l i t  of error is overruled for two reamna: One, irt is broachide. 
S. v. Webster, 218 N.C. 692, 12 S.E. 2d 272; Tillman v. Talbert, 244 
N.C. 270, 93 S.E. 2d 101. Seoond, ih is not broughh forward, and dis- 
cussed in defendant's brief. Rule 28, Rules of Practice in the Supreme 
Court, 221 N.C. 544, 563; S. v .  Hart, 226 N.C. 200, 37 S.E. 2d 487. 

All defendant's msignmenh of error are overruled. However, the 
aaisee must go back for proper s enhces .  

The sentence in C m  Number 7268 is imprimnment for six months, 
to run consecutive witih, and not c o n c u m ~ t  with, prison sentences 
pronounced this day by lthis court in Cams numbered 6711, 6712, 7069, 
7070 and 7270. The sentence in Case Nwnber 7270 is imprisonmenh for 
eighteen months, to  run consecutive with, and not concurrent with, 
prison sentences pronounced this day by this count in Oases numbered 
6711, 6712, 7069, 7070 and 7268. 

Appeals in all rthese cases are now pending in ;this Court. In  refer- 
ence to all of these cases, Denny, J., @aid in S. v. Corl, supra, in which 
cases numbered 6711 and 6712 were consolidated for trial: "In none 
of lthe judgments was i t  specified in what order the respective sen- 
tences were to  be served." Upon authority of ithe Count's opinion 
written by Denny, J., in thlat a m ,  it is ordered &hat the san~tence in 
each case here be vacated, and that  each case be remanded to the Su- 
perior Court of Cabarrus Counity for proper sentences upon the jury's 
verdict. 

Remanded for Proper Sentences. 

STATE v. JOHN BANGLE CORL. 

(Filed 6 May, 1959.) 

1. Criminal Law $ 164- 
An assignment of error to the action of the count in diecharging cer- 

thin jurors cannot be considered when the record fails to show any ex- 
ception to the actdon of tbe court, sixwe an wignment  of error must be 
supported by an exception duly noted. 
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An assignment of error (not discussed in defendant's brief is deemed 
abandoned. Rule of Practice in  the <Supreme Court No. 28. 

8. Jury 8 11- 
An objection to the aation of the court in  summarily disoharging 

seven jurors who had been excused by the Sitate and defeoldank, is un- 
tenable, i t  not &meaning that  defendant was prejudiced thereby. 

4. Automobiles g 3- 
I n  a prowxution of defendant for operating a motor vehicle on the 

public highways af ter  hi opewtor's license had been revoked or durlng 
a p r i o d  i t  had been suspended, the State may introduce W t  part of 
the certified record of a e  Depantment of Motor Vehicles showing that 
defendant's operator's license had been revoked and tihat such revoca- 
tion was i n  effect at the time (the alleged offense was committed, and 
further, an exception to tihe testimony of a patrolman that  he had the 
certified copy of the offidal r e c ~ r d  under seal, is feckless. 

5. OrMnal Law g 1- 
A.n assignment of error that the count failed to instruct the jury in 

accordance with the provieions of G.S. 1-180, is ineffectual a s  a broad- 
side assigmnentt of error. 

6. Criminal Law 88 133, 169- 
Where cumul81td.ve s e n t e m  are  imposed upon conviction for sepa- 

rate  offenses, bhe judgment ehould specify iln what order (the respective 
sentences a r e  to be served, and when bhe judgment provides only that 
each sentence should run consecutively and not concurrently with the 
other sentences, (the cause must be remanded for proper sentences. 

APPEAL by defendant from Johnston, J., Ontober Term, 1958, of 
CABARRUS. 

These are two cases against [the defend& that ciame to the Superior 
Court by appeal of the defendant from the nounty rewrder's court 
of Cabarrus Oounhy. The warrant in each case oharges .the defendant 
on 1 April 1958 with a violation of a stahub regulaiting the operabion 
of automobiles on the public highways of the State, both misdemean- 
ors, to wit: one, the unlawful operation of an auhomobile upon the 
public highways of the Sbte at a rake of *peed of over 100 miles an 
hour, a violation of G.S. 20-141, and rthe other with unlawfully operart- 
ing an automobile upon the public highways of the S t a b  while his 
aperator's license to operate a motor vehide wae revoked, a violation 
of G.S. 20-28. 

In  the Superior Court the two cases were con solid^ for trial. 
S. v. Waters, 208 N.C. 769, 182 S.E. 483. Defendant pleaded Not 
Guility. Verdiut. of the jury: Ouilfty ais oharged in each case. 

From a judgment of imprisonment in each case, defendant appeals. 
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Malcolm B. Seawell, Attorney General, and Lucius W. Pullen, As- 
sistant Attorney General, for the State. 

Robert L. Warren for defendant, appellant. 

PARKER, J. The State offered evidence: the defendant, none. The 
State's evidence was amply sufficient to carry the case to the jury in 
)bath wm, and to uphold the jury's verdiot of guilty as charged in 
emh case. Defendant staftes in his brief: "This appellant in good con- 
science oannot argue that  6here was not sufici& evidence to make a 
case for the jury, therefore, Exceptions 6 and 7 (motions for judg- 
ment of nonsuit) are abandoned." 

This appeaw in trhe Record: "When the jury wa impaneled the 
Judge ~ummslrily discharged seven ju~ors  who had been excused by 
the %ate and defendant." To this the defendant did not excerpct. Noth- 
ing e h  in resped to trhk appears in the Record, except, lthart the de- 
fendoant in his awignmed  af error awsigms this discharge of seven 
jurors as error, (and &atas lthis is his ESrception Number 1. In tihe first 
headnote in our Reports in Barnette v. Woody, 242 N.C. 424, 88 S.E. 
2d 223, this is said: "Exceptions whiah appear nowhere in rthe record 
except under the assignmenlts of error are ineffeatual, since an assign- 
ment of error mlwt be supported by excerption duly norted." Further, 
in defendant's brief no reason or argument is started, or authority 
dted in support of .this assignment of e m r ,  as is required by Rule 28, 
Rules of Practice in the Supreme Court. 221 N.C. 544, 563; S. v. Hart, 
226 N.C. 200, 37 S.E. 2d 487. Black's Law Dictionary, 4th Ed., defines 
summarily tihus: "Withourt ceremony lor delay, short or conlcise." In 
addiltion, i t  does nolt appear Ohat defendant was prejudiced by t'he 
court's action. This assignment of error is without ma-i6. 

Defendant's assignment of error Number 2 is to ithe court permitting 
a SltA Highway Patmdman to testify Ithst he had a ce~tified copy of 
the official recurd of &he Drivers License Divisicm of the Norkh Caro- 
lina Depantment of M d a r  Vehicles, and thrut it was certified and under 
seal. This assignment of error is overruled,. 

Defendant's assignmenit, of error Number 3 is to the court's ruling 
lpemiitrting ,&he St& to introdulce in evidlence %halt part of the certi- 
fied copy which stahas that the driver's license of John Bangle Corl, 
Route I, Con~cord, was revoked by the St&e Department of Motor 
Vehicles two additional years to prior revmation, from Ootober 31, 
1957, bo Ootober 31, 1959. Pahrolmaln C. L. Creech. Served on May 30, 
1954." This assignment of error is overruled on authority of hhe opin- 
ion writrten for the Court by Denny, J., in S. v. Corl, filed this day, 
ante p. 252, 108 S.E. 2d 608. 
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Defendant's awignmen~t of crror Num~ber 7 is to the count's failing 
to instruct the jury in accordance with the requirements of G.S. 1-180. 
This assignment of error is untenable. It is a broadside exception. 
S. v. Webster, 218 N.C. 602, 12 S.E. 2d 272; S. v. Triplett, 237 N.C. 
604,75 S.E. 2d 517; Tillman v. Talbert, 244 N.C. 270, 93 S.E. 2d 101. 

All defendan6's assignments of error are overruled. However, the 
c a m  must go back for proper sen~tences. 

In  the Record, the speeding case appears as Number 7069, and the 
driving after revocation of license case appears as Number 7070. 

The sentence in Case Number 7069 is imprimnment for 60 days, to 
run consecutive with, and not concurrent wibh, prison sentences pro- 
nouniced this day in assess numbered 6711, 6712, 7070, 7268 and 7270. 
The sentence in Oase Number 7070 is impri~sonmerut for 15 monthe, to 
run oonsecutive with, and not concurred with, prism sentences pro- 
nounced this day in mas numbered 6711, 6712, 7069, 7268 and 7270. 

Appeals in all of these cases are now pending in this Court. I n  refer- 
ence t o  all these cases, Denny, J., said in S. v. Cod, supra, in which 
cases numbered 6711 and 6712 were consolidgated for trial: ( 'In none 
of the judgments was it  specified in what order the respective sen- 
tences were to  be served." Upon authority of the Court's opinion writ- 
ten by Denny, J., in that  case, i t  is ordered that  the sentence in each 
case here be vacated, and that  each case be remanded to the SU- 
perior Court of Cabarrus County for proper sentences upon the 
jury's verdict. 

Remanded for Proper Sen~tencm. 

RUTH E. SLSUGHTER v. STATE CSPITAL LIFE INSURANCE COMPANY. 

(Filed 6 May, 1959.) 

1. Insurance 4& 

In an action on a policy to recover for death by external, violent and 
acoidental means, the burden is on plaintiff to prove not only that the 
death resulted through external and violent means, but also that i t  
rafulted from accidental means, so a s  to bring his claim within the 
coverage of the policy, and, upoln a prima facie showing by plaintiff. 
the burden is on insurer to relieve itself of liability by showing that  
insured's death was caused directly or indirectly by the  intentional act 
of insured or any  other person within the esclusilon c l a m  of the policy. 

2. Same: I n s ~ ~ r a l i c e  8 34- 
Plaintiff's evidence tending to show tchat insured ms a taxicab oper- 

ator,  that  he picked 111, a passenper, that several hours thereafter in- 
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sured was found a t  a lonely place with a pistol wound in hie back and 
above his left ear,  his money, his p i s td  a d  his taxicab gone, that  tire 
markg near the body showed that  a vehicle had spun its wheels a s  ih 
left the scene, and bhat the cab waa later found some 22 miles away, 
I8 held imullicient to show that  the d w t h  wwi the result of a n  accident 
,within the  m a g e  of the policy and doas show a n  Intentional and not 
a n  accidenbl killing within the exclusion clause of the policy, and 
nonsuit was proper. 

8. Insurance 6 4- 
Where phin~tiff, in  a suit on an accident policy, fails to make out 

a case of m e r a g e ,  nonsuit is proper, and if plain~tiff's evidence estab- 
lishes a defense in  ~ t h e t  the d e a ~ h  resulted &om a cause within the ex- 
clusion clause of the policy, nonsuit Is also proper; if insurer's evidence 
not in  &iet with that  of pl&tiff @how$ that  plaintiff dew not have 
a case or that  insurer does have a complete defense, insurer's rmiedy 
is by motion for a peremptory instmation. 

APPEAL by plaintiff from Mallard, J., November, 1958 Civil Term, 
JOHNSTON Superior Court. 

Oivil mbion by the plailutiff, ~knefiobry,  rto recover on a preferred 
cumideaat policy issued by defendant (in whioh i t  contracited rto pay 
$2,500.00 for the loss of life by the insured, William B. Slaughter, 
"resulting directly and independently of all other causes from bodily 
injury sustained by the insured solely though external, violent, and 
accidental meam." The pollicy oofutiained an exclueion c l a w ,  in ma- 
terial part as follows: "The insurance under ithis policy ahall not cover 
death . . . caused direotly or indirectly, wholly or pantly, (1) by the 
intentional lmt of the Insured or  any &her penson, whether sane or 
insane . . ." The policy was in Some a t  rthe hime of the imred ' s  dwth  
on April 5, 1956. 

The evidence pemnted lad, ithe itrial disclosed the following: The 
insured was 36 y m s  old. He loperated a itaxicab in Selma. He had a 
permit to carry and was in hhe hlabit of oarrying a pistol. Some time 
in the I8te afternoon or ertrly evening of April 5, 1956, some unidenti- 
fied man "asked h~im 60 take him (to Smlikhfield and he said, 'O.K.' " 
At 9:15 that  night the dead body of the insured was found "in a deso 
I& plaoe" ah the city dump a b u t  hhee miles from Smithfield. The 
deceased was lying face down in a little diitch ((thah was (piled1 up by 
rthe mad scraper." His left shoe was off. His belt was found four or 
five p r d s  from his body. His money pouch, usually a2lttwhed ;to his 
belt, was found nearby, empty. His pistol, money, and cab were mne. 
His watch lanld keys to his wife's oar were in his pockets. His rings 
and pins were nld taken. The insured had a pistol wound in the back 
under the right shoulder blade and1 another about one inch above his 
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left ear. A .38 calibre pistol bullet p e d  (through the head and was 
recovered from tihe side opposite the paint of entry. Tire m a r b  near 
the dead man's body " b k  off)' toward Highway 301, '%pinning, . . . 
up dirt." The d e o e d ' s  cab was found in a parking lot a t  Dunn, 
North Carolina, at about, four o'clock on (the morning of April 6. The 
distance between Selma and Smithfield is approximakely three miles 
and between Smithfield ,and Dunn is approximdely 22 miles. 

The m n e r  made an investigation and report, though he did not 
impanel a jury or hold a formla1 inquest. The plaintiff offered lthe re- 
port, which was excluded on defendant's objection. The plaintiff ex- 
cepted. The plaintiff signed and filed proof of claim which was pre- 
pared by the defendanlt's agent. The evidence was in cmflict as to 
whdher the plaintiff knew the contents of the claim relating to the 
cause of death. 

At the close of the plaintiff's evidence, the trial judge entered judg- 
ment of compulsory nonsuit, fpom which the plaintiff appealed. 

Joseph H. Levinson, William I Godwin for plaintiff, appellant. 
Allen & Hipp, Wellons & Wellons for defendant, appellee. 

HIGGINS, J. The plaintiff has abandoned all amignmats of error 
except those relating to  the judgment of nonsuit,. The policy here in- 
volved provided covepage for dearth "multing directly and independ- 
ently of all other causss from bodily injury sustained by the insured 
solely (through externlal, violenk, and aocidmtal means." I n  order to 
prevail in her suit on $he policy, the plaintiff must bring the insured's 
death within the covenage provision. If coverage is established, the 
defendrant may relieve itself of liability by showing the insured's death 
was aawed "directly or indireatly, wholly or partly, by the intentional 
aot of the insured or any other person, whehher sane or insane." Gold- 
berg v. Ins. Co., 248 N.C. 86, 102 S.E. 2d 521; Fallins v. Ins. Co., 247 
N.C. 72, 100 S.E. 26 214; Patrick v. Ins. Co., 241 N.C. 614, 86 S.E. 
2d 201; Gorham v. Ins. Co., 214 N.C. 526, 200 S.E. 5 ;  Whitaker v. 
Ins. Co., 213 N.C. 376, 196 S.E. 328; Warren v. Ins. Co., 212 N.C. 
354, 193 S.E. 293; 215 N.C. 402, 2 S.E. 2d 17; 217 N.C. 705, 9 S.E. 
2.d 479; 219 N.C. 368, 13 S.E. 2d 609. 

Unless the plaintiff's evidence in this aase pennits the legitimate in- 
ference that the insured met his deahh solely through external, vio- 
lent, and accidental means, nonsuik is pmper. It is not enough to 
deahh by external means. It is not enough to  show death by violent 
means. We think the proper rule requires the plaintiff to offer evidence 
sufficient to permit the inference that death was caused also by acci- 
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dental means. The plaintiff has recognized her reqmnsibility in this 
partimlar by bhe following in her brief: "Thw, ithere is no question 
that ute plaintiff in an aobion on an m i d e n t d  (policy mulst prove f i a t  
the dwth for whioh the action was brough~t was caused by accidental 
meam within the terms of the policy." 

The evidence in rthis case may be deemed conclusive that the death 
of the insured resulted solely fxom external and violent means. The 
body was found in a lonely place a t  lthe city dump, mithin aborult three 
houm from the time he left Selma ito marry a pwenger to Smikhfield. 
The insured had lbeen shot in inhe lback ,md above the left ear with a 
pistol. His money, his p M ,  and his Zlaxisab were gone. His belt, a.nd 
empty purse were found near the body. Hi@ haxicab was found in a 
parking lot 22 miles away. The ;tire marks near rthe body showed a 
vehicle bad spun its wheels as it left ithe scene. All the evidence points 
to an htentiond killling with robbery ans lthe motive. This evidence, 
viewed in  he lighh of reason and oommm sense, leaves no basis for a 
finding of death as bhe resdt  of aucident as She ;term "accident" is 
generally understad. The evidence, ciraumstantial, of course, offered 
nothing which even remotely h d e d  ltio suggest, muoh less to support 
a finding, thlat daahh rmulrted thnough aaacidental means. 

The plaintiff c i h  s number of caws, some our own, to rthe effect 
thht when a prima facie cahse of coverage under 8 policy k made out 
thah deahh resulted solely fxom external, vialent, and swidenital means, 
then in considering whether the insurer hias relieved itself of liabihty 
under ithe exclusion cl~ause in the policy, fa presumption against suicide 
or 'against inrtentional killing by another a r i w  where nothing appears 
except deahh by shooting. The prmmptiom, if iit h proper so ho desig- 
nlahe it, 6s little if anfihing more bhain another stahement of the f m t  
Shah [tihe bunden under bhe exclusion clllause is u p  the insurance corn- 
WnY. 

No attempt is here made to reconcile whart ;this h u r t  and obhem 
have said witrh respeck to amidenha1 deabh or death by accidental 
means. The definitions and holdings have arisen under different policy 
provisions and different ffiactual sihahims. The c ~ e s  have involved 
double indemnity provisiom in life policies. They have larisen with 
respeot to coverage p~ovisions in aiaacidenrt policies, some of which in- 
sure against injury by aacident, injury or death by external, violaat, 
or accidenhal mmns, and injury or death by e x h m l ,  violent, and iac- 

cidmtal maans. The latter is the provieion in itrhis a s e .  They have 
arisen under exclusion clauses in (policies where ;the burden of proof 
is upon the insurance carrier. Each opinion mu& be intmpreted in the 
light of the facts in the case. Taking QUr own advice, we hold the 
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pllainrtiff's evidence in this claw, d m  the policy pnovbion here in- 
w>lved, shows an intentiond, n& laol w c i d h l  killing. The plainhiff's 
evidence not only show8 lwk of oovmage, but irt a h  esrtslblishw rthe 
defense set up in the mmer &hat lthe dleath of the insured was caused 
by the intenhiom1 a& of another. 

When hhe pllahtiff fiaib $0 show coverage under the insuring clause 
of a policy, m u i t  is proper. If ithe plaintiff's evidence makes out a 
case of coverage and rut the same time establishes fhe defense that the 
particulu injury is excluded from coverage, nlonsuit is likewise prcrper. 
Such are +he rules when the plaintiiff's evidence doas not make out a 
awe, or does make out a defense. Howevw, when the defendmt'~ evi- 
dence, not in conflict with the plaintiff's, shows the plaintiff does not 
have a caee, or +hat the defendmf does have a complete defense, the 
defendanh's remedy is by &ion for a peremptory instmotion to tohe 
jury. In  the Warren wes, supra, lthe defendant, at %he beginning of 
the trial, assumedi the burden of proof. The pllainhiff did not offer evi- 
dence. Consequently hhe defendanh's remedy, when its evidence showed 
lack of coverage, was by prayer for a peremptory instmution &her 
fhan by motion for nonsuit. In  the Warren casas the pmyer was lal- 
lowed. The Count diredad ithe jury Ito answer the i m e  a&& the 
pllairutiff on rbhe ground that all the evidence showed the ineured was 
inkmtionally shot and killed. 

In this vase the plaintiff's own evidence showed an in.tenhional kill- 
ing. Thad, showing estabbhed Eack of coverage. If &wed aho a bar 
under ithe exclusion clause. Either was fahad to plaidiff's muse, re- 
quiring nonsuit. 

The judgment of the Superior Count of Johnston Counhy is 
Affirmed. 

1. Negligence 6 4f(2)- 
The proprietor of a business estrablishment is not an insurer of the 

safety of his M i k e s ,  but is mder duty to exercise ordina~y care to 
keep the premises in a reasonably wfe  condition a d  to give mrning of 
bidden perils or unsafe cond!itime i W a r  as l t i h q  can be aswrtained 
by remolyable inspection a d  supemisim. 

PlaintWs evidence tended to show that he was an invitee and fell 
bo his injury, while a n d i n g  on the platform of defendant's warehouse, 
w%en his heel crushed through a robten board, but plaintiff's epidence 
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funther tended to show that bhere was nothhg in the appeamnce of the 
board to show that it was defective but that it looked sound from both 
the bottom and top. Held:  Nonsuit was proper, since the evidence fails 
to show that a reawnahle inspeotion on the part of the praprietor 
m n l d  have disclosed the (hidden defect which caused the injury. 

APPEAL 'by plainhiff from Thompson, S. J., Sepltemlber, 1958 Term, 
HARNETT Su~er ior  Court. 

Civil aotiin t o  recover damages for personal injury. The pl'aintiff 
alleged in s ~ b s t m c e  !tihart he, a% (an invirtee, enkred a warehouse owned 
by Dwhlam Southern Railroad Company, but leased Ito and main- 
bained by Dhe defendant for  purposes of &rage, eale, and delivery 
of fmtilizer. Athaohed to rthe warehouse mas a loading platform lap- 
proximately seven feet long, hhree feet wick, and 40 inches above the 
ground. The floor of bhe pl'atform oomisted of o y p w  board8 gix or 
more inches wide and two and one-half to h e  inoh- thick. The 
pllahhiff purchased 1,500 pounds of fertilizer in 100-llb. bags, backed 
his (truck up t o  the laading plahform, and while he and one of the de- 
fendant's employees were loading his truck, hhe plaintiff fell from the 
p l~ t fo rm and waa injured. 

The ,plaintiff aLlegd : "The h a r d  which wwlas approxim~akly twelve 
in&ea wide and rtwo b three inches hhtick had deaaved and roltted be- 
tween the top sunface land battom of said !board; &at when the plaintiff 
W p e d  on said ( h a r d  wibh hhe weight of his heel, hhe board crushed 
in ,and gmve way, causing the plaintiff's 'heel to drop approximately 
ane and one-half inohes and fur the^ iaausing the plaintiff bo lose bal- 
ance a d  rto fall, . . ." 

The plaintiff t d i f i ed :  "The platform is made out of c p r m  lum- 
ber and .tihe board htars a sap edge on it - something like about two 
inches on the edge of lths board was sap and the rest $of ithe board was 
solid heart. This sap had deaayed. He could laot hell that when he went 
upon $he platform. Thait ,his heel bursted through about something 
like lan inlah. Id, wae, 'abORlt one and one-half or two inohas acmw." 

The plaintiff inbroduced,, \as an ~aKtvel.we witness, Mr. Dlalrymple, an 
employee of the defendant, who itestified the defendant, tihrough its 
agents, oocupied ,t!he warehouse land paid the rent t o  rthe Durham & 
Southern. There was a hale approximately one and one-half inohes 
deap where a knlot oame out. He m~ade an exlaminahion af the building 
and ~plartiform during the Summer of 1956. '(1 found the boards Ito be 
sound . . . there was alm a hole in .tihe very approximate ceniter of the 
platform that  waa very small. I would say i t  was not over half an 
inoh, all the way i t b u g h  lthe board. . . . The knothole . . . s t  the end 
of the planks was a h  in the approximahe center ( b a r d  . . . I found no 
evidence of decay in the Summer of 1956 and I found no evidence of 
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deaay on February 4,1957," tihe date of rthe plaintiff's fall and injury. 
The plaintiff, recalled for funther mss-examination, testified: "I 

was well acquainrted with the wa~e'howe. I hiad stood on $he plartform 
. . . quilte a few timas." Wihh referencw to holes described, by Mr. 
Dalrymple, the plaintiff mid: "I saw all of ithat when I ' ~ i e w e d '  
the plaitfarm." The knorthole was on the east side of itihe platform. The 
other hole was in the center. "I fell off ithe west side. I did not see 
anflhing a t  thtut hime . . . I ~terpl>ed back ithere and my heel crushed 
in. I looked at the platform land I mw w h m  I was stepping and I eaw 
nothing wrong." 

The defendant, by answer, denied negligence andl alleged plaintiff 
carelessly stepped off lthe b r d ,  musing his injury. 

Ait the close of bhe plaintiff's evidence, the court, on defendant's mo- 
tion, entered a judgment. of compulsory m m i t  from whioh the plain- 
tiff appealed. 

Doffermyre, Stewart & Johnson By :  D. K.  Stewart for plaintiff, ap- 
pellant. 

Taylor & Morgan, Fletcher & Lake, By :  I.  Beverly Lake for de- 
fendant, appellee. 

HIGGINS, J. Few, if any, quastions of law are presented ko this 
Court with more frequency than the mfficiency of evidence in a civil 
m e  to survive a motion far mnwirt. Wall v. Trogdon, 249 N.C. 747; 
Hood v. Coach Co., 249 N.C. 534, 107 S.E. 26 154; McFalls v. Smith, 
249 N.C. 123, 105 S.E. 2d 297; Griffin v. Blankenship, 248 N.C. 81, 
102 S.E. 2d 451. 

The evidence in bhk oase establishes (the fact &hat plaintiff was an 
invltee upon the premises under ithe control of the defendhnt. Ordi- 
narily, a pmprietm of a store or business establhhmenh is not an in- 
'surer of the isafety of his invitess. He awes &em khe d ~ t y  rto exercise 
ordinary care to keap (tihe premises in la reasonably safe condition d 
to give warning or ndice of hidden perils or unsafe d i c t i o n s  i m -  
far as they can be ascertained by reasonable impwtion and supervi- 
aim. Hood v. Coach Co., supra; Thompson v. Devon.de, 235 N.C. 
520, 70 S.E. 2d 424; Coston v. Hotel, 231 N.C. 546, 57 S.E. 2d 793; 
Ross v. Drug Store, 225 N.C. 226, 34 S.E. 2d 64; Griggs v. Sears, Roe- 
buck & Co., 218 N.C. 166, 10 S.E. 2d 623; Bohannon v. Stores Co., 
197 N.C. 755, 150 S.E. 356. 

The plaintiff's evidence in the a m  showed itwo m a l l  holes in the 
plartform prim Ito his )injury. One ww a hothle at ithe east end of the 
pllatform; rthe &her wais in Ithe center. It was not over half an inch 
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and went all the way through the h a r d .  He was famili~ar with the 
pldform and knew of *hese defeots. They did nat cause his fall. He  
fell off #the wmt side where his heel broke partially rthrough one of 
the cypress boards. Before his fall he saw where he was &wing and 
saw nothing wrong. His witness, an adverse m e  to be sure, but never- 
&heless his wi tnw,  testified bhlah in ltrhe Summer he had inspected the 
platform fmm the ~b&tom and the boards ~wppeared sound. This wit- 
ness mw no holes in rthe iplrvtform exoeprt the itwo - one in the middle 
and the knothole m the ea& end. However, for hhe purpose of a non- 
suit, we must a m u m e  the plaintiff's evidence .to be carrmt, and that  
his fall wm caused by his heel crushing intio a h a r d  at the west side. 
This board looked sound to him at hhe time he st,eptped on ilt on Feb- 
ruary 4. It had looked smnd from .the boMwrm when his witness in- 
spected i t  the previous Summer. The unsound condition was in the 
centex of the board and did not show on &her rthe upper or lower surf- 
aoe. T'he evidence k ineuffioien4 to show .th& a reasonable inspecrtion 
would have di~clmed the hidden diefeot which oaulsed pl~ainrtiff's fall. 
Oonsequently hhe evidence was insufficient ho miake out a case. The 
judgment' of involuntary nonsuit is 

Affirmed. 

STATE v. SUDIE SMITH BOOKER. 

(Filed 6 May, 1959.) 

1. Criminal Law p 1 6 6  

Where concurrent sentences a re  imlposed upon each of two counts 
conbained in a bill of indlictment, if no error is found in respect to the 
trial of one of the counts. exceptions relmtinq to the other count ~:eeil 
not be considered. 

2. Larceny 6 1- 
Larceny is the felonious taking and carrying away froiu any place 

a t  any time the personal property of another without the consent of the 
owner and with the felonious intent to deprive bhe owner of his property 
permanently and to convert it  to the use of the taker or to some person 
other than the owner, anmd a n  instruction to this effect is without error. 

3. Same: Larceny 8 7- 
Evidence tending t ~ ,  show that the hogs of another were cm defendant's 

land and that defendsant took the hogs and sold them ~to get them off 
of her property, is held sufficient to be submitted to the jury in a prose- 
cution for larceny of the hogs, there being rn question raised ns to de- 
fendant's right to impound the hogs. G.S. '79-3. 
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4. Sam- 
The felonious intent of a person in conrerting to l i b  o n n  11-e the 

,property of another a t  the time of the taking must neces~iilrilj be de- 
termined by the j u q  from the statements m t l  wnduct of The nitne*ses 
and the surrounding circurnstaaces 

APPEAL by defendant from Thompson, S. J., November 1958 Crirn- 
inal Term of HARNETT. 

Defendant was put on trial on a bill of indictment containing two 
counts. The first count oharged a felonlow breaking and entering in 
violation of G.S. 14-54; the m o n d  count charged larceny of swine 
and ather personal praperty having a value in excess of $100, a com- 
mon law felony. 

The jury found defendant guilty of a nonfelonious breaking and of 
larceny. A prison sentence of (twelve months was imposed on each 
count. The judgmenk provides that the sentenlcnlces shall run concurrent- 
ly. 

Attorney General Seawell, As'sistant Attorney General Bruton, and 
Bernard A. Harrell of Staff, for the State. 

Taylor d% Mitchell for defendant, appellant. 

RODMAN, J. Unless error was committed in the trial as it relates 
to the charge of larceny, a felony, defendant doas not seek another 
trial on the charge of breaking and m~bring.  If error ex&d with 
respect to that oount, it would ,be harmless, and andher b i d  on that 
count might result in a consecutive sentence and hence be prejudicial 
to defendant. S. v. Riddler, 244 N.C. 78, 92 S.E. 2d 435; S. v. Stone- 
street, 243 N.C. 28, 89 S.E 26 734; S. v. Cephus, 241 N.C. 562, 86 S. 
E. 2d 70. 

The trial judge, in oharging the jury, defined larceny as: "the fel- 
onious taking and oarrying away from any place at any time of the 
personal (property of another, without the consent of the owner, with 
the felonious intent to deprive ithe owner of his propehy permanently 
and to convert it to the use of the taker or to some other person than 
the owner.'' Defendant excepted 'to this px%ion of the charge. The 
definition given conhains all $he elements necessary to constitute and 
accurately describe the crime. S. v. Griffin, 239 N.C. 41, 79 S.E. 2d 
230; Auto Co. v. Ins. Co., 239 N.C. 416, 80 S.E. 2d 35 ; S. v. Cameron, 
223 N.C. 449, 27 S.E. 2d 81; S. v, Holder, 188 N.C. 561, 125 S E. 113. 

As we understand defendant's position, her exception to the defini- 
hion and her exceptions to other portions of the charge as they relate 
to the second oount are intended (to emphasize her exceptions to  the 
refusal of the court t o  allow her motion to nomuit for bhat (a)  there 
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was no evidence of a wrongful taking, and (b) lthere was no evidence 
of a fraudulent intent. 

The prosecucting witness testified bhat he owned five hogs worth 
$250. He left them in a field whisch he hiad planted in peas and beans 
while he made a trip t o  Tennessee ta atrtend a clhuroh meeting. The 
land he occupied had, about lhhree months prior, been adjudged lthe 
property of, with khe right to powession by, his eider, the defendant. 
The day before he left for Tennessee he received a letter from defend- 
anh .telling him to vvmrute the p r o r t y .  He made no effont to do so 
before making his )trip. When he returned, after an labsence of eight 
day+s, his hogs were gone. On a search he found four in the possession 
of Henry McCoy. 

McCoy testified that he purshased five hogs from defendant and 
paid her lthe price she dlemanded, $100. He slaughtered one of the five; 
the other four were identified ;by prosecuting wirtnm as his hogs. 

Defendant, as  la wibnass in her own behalf, kstified she had noti- 
fied her brother, the prosecuting witness, to oaaate the band which had 
been adjudged to belong to her. That  litigartion did not relahe {to the 
hogs or other ohathels. Bhe testified: "I. sold the hogs to get tihem off 
my property because I had told him before 60 get l thm off and, for 
him to move." 

We are not concerned wihh any question relating to defendant's right 
to impound the hogs. She neither asserted any such right, or  wttemplted 
rto oomply with the statute affording property owners protection 
against estrays, G.S. 79-3. The haking and sale of hhe hogs was not 
rightful; it was wrongful. S. v. Epps, 223 N.C. 741, 28 S.E. 2d 219; 
S. v. Butts, 92 N.C. 784; G.S 79-4. 

Defendant insists that  a mere wrongful taking does not wffice to 
establish the necessary felonious intent, and ~becfwse of the failure to 
establish felonious inltent, her motion to nonsuit lslhould have been 
allowed. T o  be guilty of larceny, rthe taking must be accompanied by 
a felonious intent, itbat is, an intent. rto wnvelrt t o  her own use, tihereby 
depriving the owner of the use and poswssim of his chsjtteb. This in- 
telvt must exist & the moment ,the praperty is taken. But inrtenit is a 
mere mental state. Ilt is not determined by physical examination. The  
jury must necessarily determine inknh from the srtatemen6s and con- 
d u d  of the party who wrongfully rtakae. S. v. McNair, 226 N.C. 462, 
38 S.E. 2d 514; 8. v. Delk, 212 N.C. 631, 194 S.E. 94; S. v. Kirkland, 
178 N.C. 810, 101 S.E. 560; S. v. Powell, 103 N.C. 424. 

There is plenary evidence on whioh a jury could find a fe lonim 
inhenit existing ad, the moment the hogs were taken by defendant. The 
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court charged jury i~ t  must so find before a verdiat of guilhy could 
be rendered. 

No Error. 

LI1,I;IE CASH HALL V. HARVEY A. HALL. 

(Filed 6 May, 1x9.) 

1. Madage %- 

The failure of part& caontracting a marriage to file the health certifi- 
cate with the register of deeds as required by G.S. .?I-14, does not in- 
validate the nlarriage, but trr~ly subjects the parties to the risk of the 
statutory penalty. 

2. Divorce and Alimony a IS- 
Findings of the conrt t o  the ef-fwt that the parties had been legally 

married, that clefendant for the six months prior to the institution of 
bhe action had been an habitillal drunkard and had wilfully failed to  
provide adequate support and maintenance for the plaintiff. and that  de- 
fendant had wilfully a~bandoriwl plaintiff, held supported by m p e t e n t  
evidence and sufficient predicate for nhe award of alimony pcnde+l te  l i t ? .  

3. Sam- 
The findings of the court, upon the hearing of a motion for alimony 

pendentc l i t c .  are nut bintling upon the trial of the ca11se npon the merits 
and a re  not caornlwtent in evidence thereat. 

The amounts allolved fur subsistence pendewte lite and counsel feeb 
a re  determinable by the trial court in its discretion and are  not review- 
able in the absence of abuse of discretion. 

APPEAL by defendant from Hobgood, J., in Chambers at the &Court- 
house in Louisburg, North Carolina, 27 September 1958. From FRANK- 
LIN. 

This is an action instituted on 22 August 1958 in the  Sutperior 
Clourt of Franklin County, North Carolina, for divorce (1 mensa et 
thoro. 

This cause came on for hearing on 30 August 1958 upon a motion 
for alimony and counsel fees p e n d e n t e  l i t e ,  after the defendanlt had 
been given due ndioe thereof as provided by law. Upon the call of 
the oase it was continued t o  13 Sapteinber 1958 on motion of plaintiff 
to allow time in which to reply to  lthe defendant's answer filed on said 
date. Upon t l ~ e  call of the case on 13 September 1958, tahe mahter was 
continued to 20 September 1958 on motlon of the defendant to allow 
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him rtime rbo file atEdaviits or funther pleadings. On 20 September 1958, 
the pllailutiff's athrney being present and h e  defendant and his at- 
Itorney being presenh, the plaintiff* having offered the oomplaint as an 
affidavit, reply to the defendant's answer, and additional affidavits; 
aind the defendanh having offered his answm land affidavi~b, as they ap- 
pew in the rewrd, and the court having amsidered lthe pleadings and 
afficlavirts filed in the mahter mdf  hlaving heard the arguments of wun- 
sell took the case under advisement and found the following facts: 

"That the plaintiff Lillie Gash Hall and the defendant Harvey A. 
Hall were lawfully married on the 7lth day of July, 1957; thak no 
children have been born of said marriage, but plaintiff beaame preg- 
nant by defendant during the time she was living with him ais hus- 
band and wife. 

"2. Thah the plaintiff has insufficienk, funds or e h t e  on which to 
subsist pending the trial of this aution, or to pay counsel. 

"3. Thak ithe ipllaintiff has tbeen a resident of Franklin Gun~ty,  N o t h  
Carolina, for more than lsix months next preceding +he instihuhion of 
lthis action. " 

The count further found as a f a d  "thart the defendant for more 
khan six months prior to  the institution of this \&ion hw been an 
habiltuial drunkard, that the defendant has wilfully failed b provide 
adequate mpport and main&eruance for the plaintiff, and Ithiak the de- 
fendank, without adequlate muse or provocation on lthe part of the 
plaintiff, wilfully abandoned the plaintiff and left the residence oc- 
cupied by himself and his fiamily; and that Ithe defendant is able- 
bodied, and presently employed as a weaver at +he Burlington Mills 
Corporatiion at Franklinton, North Oarolina, aind is earning at least 
$51.02 p e ~  week." 

The court allowed dimony pendente lite and counsel fees. Judgment 
was entered accordingly on 27 September 1958, and the defendlanit ap- 
peals, migning e m r .  

Hubert H .  Senter for plaintiff,  appellee. 
John F. Matthews for defendant, appellant. 

PER CURIAM. The findings of fa& were sufficienrt bo suppont the 
award of lalimcmy pendente lite and counsel fees. Furthermore, in our 
opinion, the fie& found were .s~u'pported by competent evidence. 

The oonkmti~an of the defendant Ithart the alleged marriage between 
.the plaintiiff and tihe defendant is null and void because of itheir fail- 
ure to file a health oexitificarte wiZih ithe Register of Daecls sf FrankPn 
00mty, I&B required by G.S. 51-14, is wihhout merit. Failure to file a 
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health certificate as required by law does not invalidate an otherwise 
legal marriage; but such failure to comply with the statute in this 
respect, if true, does make the plainltiff and the defendant herein suh- 
jeclt 60 indiotment, and, if convicted, to hhe inflicition of the penalty 
or peml~ties pmvided for the violahion of G.S. 51-14. 

The findings d the court k low are not [binding on the parties nor 
receivable in evidmce in &he krial of the case on its merits. Bumgarner 
v .  Bumgarner, 231 N.C. 600, 58 S.E. 2d 360; Barwick v. Barwick, 229 
N.C. 109, 44 S.E. 2d 597. 

Moreover, the amounts  allowed ta a, plainltiff for subsistence 
pendente lite and for oounsel fees are determined by khe trial judge 
in his discretion and are not reviewable on appeal unless there has 
been an  abuse of dimretion. Cunningham v. Cunningham, 234 N.C. 1, 
65 S.E. 2d 375; Fogartie v. Fogartie, 236 N.C. 188, 72 S.E. 2d 226. 
No abuse of discretion is made to  appear. 

The order of ithe aourt below allowing alimony pendente lite and 
awarding counsel fees will be upheld. 

Affirmed. 

NOIAND COMPANY, INCORPORATEI) v. I I I IRSH FURNITURE 
COhfP,kNT, A CORPORATION. 

(Filed 6 Slay, 1969.) 

APPEAL by defendant from Phillips, J., at  O h b e r  20, 1958, Civil 
Term of GUILFORD- Greensboro Division. 

Civil wtion to recover $1,905.10 on alleged breach of contra& as 
wt fonth in oorruplaint. Defendant answwing, denies allegsutiom of 
compbaint, and ,averred matter in affirmative defense and for counter- 
claim. 

The parties waived jury trial and agreed lthat the court sitting 
wiithouh a jury ehould hear and determine the oonhroversy, and make 
ib findings of f a d  andl answer ithe issues anitsing herein. And the parties 
etipularted and agreed upon a statement of fa&. 

Afbr  hearing, the court, having answered hhe issues in favor of the 
plaintiff, as appears of record, ordered, adjudged and decreed that 
lthe plaintiff have and recover of defendant the sum for which judg- 
ment is p r a y 4  in ithe aomplaint. To .the judgment and the signing 
ithereof defendant excepts and lappeals to Supreme Court, and stssigns 
error. 
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Whar ton  & Wharton,  A. L. Purrington, Jr., for plaintiff,  appellee. 
Roberson, Haworth & Reese for defendant, appellant. 

PER CURIAM. After careful considerahion of the matter8 to whioh 
asignments of error relate, erroT is not made to appear. Hence the 
judgment from which appeal is taken is 

Affirmed. 

STATE v. CLAREKCE PUCH. 

(Filed 20 Mar, 1939.) 

Criminal Law § 114: Homicide 8 29- 
I n  a prosecution for murder in the first degree it  is prejudicial m r  

for the c o u ~ t ,  af ter  giving correct insbruotions on the discretionary 
right of the jury to recommend M e  imprisonment, to charge further on 
the contentions of the State tihat in view of the manner in which the 
offense was commibted the jury should not recommend life imprison- 
ment. G.S. 14-17. 

DESNT, J., concurring. 

HIQQINB, J., dissen,ting. 

PARKER, J., concurs in dissent. 

APPEAL by defendant from iMallard, J., at September 1958 Term 
of LEE. 

Criminal prosecution upon a bill of indictment cihtarging defendant 
Clarence Pugh with murder in the first degree of one Charles Otis 
Ntodine. 

Plea: Not guilty. 
Upon the trial in Superior Court the State offered e v i d e n c ~ t h e  

defendant offering none- and ltlhe cam was submitited to the jury 
under (the charge of the court. 

Verdict: The Jurors, upon tiheir oath say that the said Clarence 
Pugh is guilty of the felony and murder in the manner and form ws 
charged in the bill of indictment. 

Judgment: Death by inhalation of lethal gas a provided by llaw. 
Defendant object's and excepts and gives notice of appeal, and ap- 

p e a l ~ ~  to the Supreme Court, and assigns error, and is permitted to  
appeal without making bond, that  is, in fo rmn pauperis.  
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Attorney General Seawell, Assistant Attorney General Claude L. 
Love for the State. 

J. Allen Harrington, E. L. Gavin, H. W. Gavin for defendant, ap- 
pellant. 

WINBORNE, C. J. The r m r d  of ewe on appeal here presented re- 
veals e m r  in the charge of the court for which, under aulthority of 
S. v. Oakes, 249 N.C. 282, 106 S.E. 26 206, a new ltrial mu~st be had. 
See also S. v. Denny, 249 N.C. 113, 105 S.E. 2d 446, and cases cited. 

In  bhis connection, G.S. 14-17, -m amended by Seotion 1 of Chapter 
299 of 1949 Ekssion Laws of North Carolina, provides that "A murder 
which shall be perpetrated by means of poison, lying in wait, im- 
prisonment, starving, torture, or by any other kind of willful, de- 
liberate and premeditated killing, or which shall be committed in the 
perpertration or ahtempt to perpetrate, any arson, rape, robbery, bur- 
gliary or other felony, shall be deemed to be murder in the first de- 
gree and shall be punished, wibh d&h: provided if at, lthe time of 
rendering its verdiot (in open court, the jury sh,all so recommend, the 
punishment shall be imprisonment for life in ithe Stake's prison, and 
the court shall so insrtruct tihe jury. All other kinds of murder shall 
be deemed murder in the second degree, and shall be pmished," &c. 

The proviso embraces lthe 1949 amendment,, and hm been the sub- 
j ect of discussicm in several cases. 

And las *in S. v. Oakes, supra, rthe error of vhich m p l a i n t  is made 
arises in this manner. I t  seems that  the itrial judge oharged in wb- 
atantial accord bhat where a verdict of guilty of murder in the first 
degree shall have been reached by the jury, irk has ithe unbridled dis- 
orekionary right to recommend thait the puni~hment for the orime ,shall 
be imprisonment for life in the Sbate's prison, instrucking trhe jury 
that there are no condiltions attached to and no qualificartions or limi- 
tsutions imposed upon the right of the jury t o  so kcommend, in keep- 
ing wikh the provisions of G.S. 14-17, 'as amended1 by Seotion 1 of 
Chapter 299 of 1949 Session Laws of North Garolina. See S. v. Denny, 
suvra. and cases cited. 

s ,  

And as s t~ahd in the Denny case, supra, quoting from S. v. Mc- 
MiUan. 233 Y.C .  630, 6.5 S.E. 2d 212, "It is incumbent upon &he couh 
to so irlstruot the jury. I n  this ltihe defendant has a mbstianhive right. 
Therefore, any instruction, charge olr suggestion as to the causes for 
which lhhe jury could or ought to recommend is error sufficient ito set 
aside a verdiot where no reconlmendation is made." Clonhary to hhthis, 
in the instant case the trial judge in~advehmtly, no doubt, in stating 
contentions of the State dwllared to the jury tihart: "The State con- 
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tends that  this defendanit killed Mr. Nodine in robbing him, and Ghat 
your verdiot should be guilty of murder in the first degree without 
any recommendation, that is, punishrnen~t be imprisonment for life." 
And %he "State contends that  this criine denlotes a mind fatially bent 
on m k h i e f ,  thak la man who would kill a man in this fashion, in the 
fashion in which Mr. Charles Obis Nodine was killed, and who was 
then able t o  continue piding laround the country in his automobile, 
and sleeping in his auhomobile as tihough nothing had happened, is a 
very cool calculated person. And the State con~tends th~& ithere are 
no ai~rcumstance~ in this case which would justify you in exercising 
your discrekion in favor of a life sent,ence for this defendant. The State 
contends tha t  your verdict should be guilty of murder in the first de- 
gree." Defendant properly excepts to the qucrted language. 

And the Attiorney General in brief filed concedes that  the Stalte 
is unable to distinguish the foregoing portion of the charge from 
that condemned by this Court in the case of S ,  v. Oakes, supra,- an 
error in the charge of whicli the Court will take note ex mero motu, 
citing S. v. Oakes, supra, and S. v .  McCoy, 236 N.C. 121, 71 S.E. 2d 
921. 

Furthermore, considering the evidenoe offered by t,he State in the 
light most favorable t'o tIhe State, it appears sufficient to  withstand 
motion flor judginen't as of nonsuit- to the denial of which defendant 

Sinlcc there is to be a retrifal other assignn1en.t~ of error need no 
express consideration. 

For error pointed out, there will be a 
New Trial. 

DENNY, J., Concurring: Prior to  1941 a verdict of guilty of any 
of the four capital crimes - murder, rape, burglary or arson - meant 
a mandatory death sentence, exoept in first degree burglary. 

Chapter 434, Laws of Nonth Clarolina, Session of 1889, seation 3 
thereof. codified l a k r  as CS 4641, nlow G.S. 13-171, provided: "That 
when the criine charged in the bill of indicltment is burglary in the 
first degree, the jury may render a verdict of guilty of burglary in 
the !second degree if they deem ilt proper so to do." 

In  the case of S. v. Johnson, 218 N.C. 604, 12 S.E. 2d 278, decided 
st Ohe Fall Term 1940 and filed 20 December 1940, this Court held 
thfat CS 4641 did not authorize an inskrucltion that the jury might 
:.ender a verdict of burglary in the second degree in its discretion, 
irrwpective of the evidence. Stacy, C. J . ,  Barnhill, J., later C. J . ,  and 
Tl'lnborne, J . ,  now C. .I., each wrote vigorous d~issen~tiing opinions. 
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Stacy, C. J., said: "Our previous decisions are to ithe effect, that on 
an indictment for burglary in the first degree, the defendant is not 
enkitled as a matrter of right t'o have the ease submiltited to the jury 
on the charge of burglary in the second degree unless Ithere is evi- 
dence ;to support the m~ilder verdilat. CS 4640. S. v. Johnston, 119 N.C. 
883, 26 S.E. 163 ; S. v. Cox, 201 N.C. 357, 160 S.E. 358; S. v. Morris, 
215 N.C. 552, 2 S.E. 2d 554. Thiis is far from saying, however, that in 
such a case, the jury may not render a verdict of burglary in the 
second degree 'if khey deem i~t  proper so to do.' Both bhe legislative 
will as expressed in the statute, CS 4641, and tihe pertinent decisions 
on the subjeot are to hhe contnary. S. v. Alston, 113 N.C. 666, 18 S.E. 
692; S. v. Fleming, 107 N.C. 905, 12 S.E. 131." 

The General Awembly of Nohh Carolina at its very first oppor- 
tunity enacted Ch~apter 215 of lthe Public Laws of 1941. This act 
added the following provisos to CS 4233, the burglary statute, sand 
CS 4238, the arson stakute: "Provided, if the jury shall so recommend. 
tihe punishment shall be imprisonment for life in the Stake's Prison." 

Alt the same session, the Genenstl Assembly enacted Chapter 7 oi 
the Public Laws of 1941, amending GS 4641 to read M follows: ''When 
tlhe crime obarged in the bill of indiotment is burgllary in the first 
degree the jury, upon the finding of fa& sufficient to constitute 
burglary in the first degree as defined by statute, may elect to render 
a verdict of guilty of burglary in the second degree if they deem it 
proper so to do. The judge in his charge shall so instruct the jury." 

In 1943, CS 4233 became G.S. 14-52, rand CS 4238 became G.S. 14- 
58, the language including the provisos remaining the same, and CS 
4641 became G.S. 15-171. 

At the Spring Term 1949 of this Court S. v .  Mathis, 230 N.C. 508, 
53 S.E. 2d 666, was decided. The defendant had been convicted of 
first degree burglary and sentenced to  death. On appeal, the defend- 
ant contended that the trial judge erred in not instructing the jury 
in respect to the right of the jury under G.S. 14-52 ito return la verdicit 
of guillty of burglary in the first degree and to recommend in con- 
nection therewith that punishment therefor shall be imprhonment for 
life in the State's Prison. Winborne, J., now C.J., in speaking for the 
Oourt said: "The proviso in the aatulte was d d e d  by &he General 
Assembly of 1941 (P.L. 1941, Ch. 215). Before the enactment of it, 
a verdict of guilty of burglary in bhe first degree made death sentence 
mandatory. But since the enactment of it, when a jury in returning 
a verdict of guil~ty of burglary in t4he first degree recommends im- 
prisonment for life, bhe dearth penallty is thereby elim!in$ated, and 
sentence of life imprisonment is mlanbatory. Thus a subistiantial right 
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Is w&d by hhe proviso in G.S. 14-52 in favor of one chargedl with 
burglary in hhe first degree. And in such owe, i t  its khe duty of .the 
tirial judge under hhe provisions of G.S. 1-180 'to declare .and explain 
the law arising (thereon.' 

"Moreover, G.S. 15-171 pmvides that 'where the crime ch~arged in 
the bill of indiatment is burglary in the first degree the jury, upon 
bhe finding of faob sufficient t o  c0dItuite 'burglary in lthe first degree 
~EI  defined by dartute, m y  eled to render a vedia t  of guilty of burg- 
lary in the second, degree if they deem i t  proper so to do,' and 'ithe 
judge in his charge shtall so instruct the jury.' See S. v. Surles, ante, 272. 

"Therefiore, taking Ithe 'two strututes together, G.S. 14-52 and G.S. 
15-171, when in a case in which ltrhe charge is burglary in rthe first de- 
gee  the jury finds from the evidence and beyond a reamnable doubt 
fwb m t i t u t i n g  burglary in ;the first degree, one of three verdiob 
m y  be returned. (1) Guilrty of burghary in trhe first degree, which 
w r i e s  #a mandatory death sentence; (2) Guility of burglary in the 
first degree, wi~th recommendslti~on of imprisonment for life, which 
oalls for la sentence to life imprisonment; and (3) if lthe jury 'deem 
it proper so to d~o,' Guilty of burglary in the second degree, for which 
the m k n c e  may be life imprisonmait, lor imprisonment flor a h e m  
of years in the discretion of the judge, all in aiccordmce with the 
strart~~tes." 
In 1947 bhe General Assembly of Nortih Carolina created a study 

aormrrission for the punpose of making a study and submiltting recom- 
mendations b ithe 1949 Session of ,the General Assembly for tihe im- 
provement of the administration of justice in tihe State of Nonth Car- 
olina. Amang the rewmmendations made ~purwant  to this study was 
the following: "We propose .that a reoommendation of mercy by the 
jury in capihal cases automstioally carry wiith ilt a life sentence. Only 
three other states now have the mlandstory death penalky and we be- 
lieve its retentilcm will lbe definitely harmful. Quilte frequenrtly, juries 
refuse to convict for rape or first degree murder because, from all 
rthe circumstances, they do nat believe .the defendant,, ahhough guilty, 
should suffer death. The result is that  verdiots arc returned hardly 
in harmony with evidence. Our propowl is already in effed in rwpecrt 
to tihe crimes of burglary and arson. There is much testimony thait it 
h'as proved beneficial in such cases. We think the llaw can m w  be 
bnvadened to include d l  oapiltal crimes." Popular Governmenh, pub- 
lished by the Institute of Government, University of North Carolina, 
Chapel Hill, North Camlin'a, January itssue 1949. 

The General Awembly in 1949, following the recommendation of 
the study commission, enacited Chapter 299 of tihe Sewion Laws of 
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1949, providing that in all clapihal oases it should be in the discretion 
of ithe jury to recommend life imprisonment. The proviso reads as 
follows: "Provided, if a t  the time of rendering ilts verdict in open 
count, bhe jury ehald sa recommend, the punishment shall be imprison- 
ment for life in t,he Stake's prison, and the court shall so insrtruot the 
jury." 

The identical proviso was enacted as a part of G.S. 14-17, relating 
to murder in the first degree; of G.S. 14-21, relaking ko rape or the 
carnial knowledge of any femde child under ,the age of twelve years; 
of G.S. 14-52, relding to burglary in the first degree; and of G.S. 
14-58, relating l t o  arson. G.S. 15-171 was repealed by Ch. 100, Ses- 
sion Laws (of 1953. 

Consequently, art the {present time, in any capital oase the jury has 
the ''unbridled disc~etion" to recommend ~trhat the punishmemt be im- 
prisonment for life in ,the State's Prison, "and tihe count shall so in- 
struct the jury." 

The 1949 proviso has been construed in the following eases in the 
manner hereinafter indi&d. 

In  S. v. McMillan, 233 N.C. 630, 65 S.E. 2d 212, the trial judge 
instruoted the jury to the effecit t ha t  lthey might recommend life im- 
prisonment if the jury felt "under the fa& and oircumstmces of bhe 
crime alleged to have been committed by Ithe defendsnit, they are 
warranted and justified in making that recommendation." Winbome, 
J., now C.J., in speaking for the Court said: "It is patent that  the 
sole purpose of the act is to give to  lthe jury in all cases where a ver- 
diat of guilty of murder in the first degree shall have been reaahed, 
the righ,t to recommend that hhe punishment for the crime shall be 
iinprisonment for life in the State's ,prison. (Compare S.  v. Shackleford, 
232 N.C. 299, 59 S.E. 2d 825.) No conditions are atrtached to, and 
no qualifioations or limihtions lare imposed upon, the right of the 
jury to so reoom~mend. It is 'an unbridled discretionary right. And i t  
is inoumbent upon the oourt to so instruck the jury. In  this, the de- 
fendant has a substarrtive right. Therefore, any instruction, charge 
or suggestion as to the causes for which the jury could or ought to 
recommend is error sufficient ta tot aside a verdict where no recom- 
inendlation is made." 

In  bhe case of S. v. Marsh, 234 N.C. 101, 66 S.E. 2d 684, among 
other things, the court below ohiarged: "You m y ,  for 'any reason and 
within your discretion add to (that the recommendation, if you de- 
sire to do so, that he be imprisoned for life, in which event that  dis- 
position wiIl be made of the case." This Court upheld the charge. 

In  S. v. Simmons, 234 N.C. 290, 66 S.E. 26 897, tlhe court instructed 
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the jury: '( + * if you should ~eturn ,a verdict of guilky of murder in 
the fir& degree, i t  would be your duty to oonsider w h e h r  or not 
~ i n d ~  the atrrutute, you desire and feel thiart irt is your duty )to tom- 
mend lthiat the punishment of the defendant shytll be imprisonment 
for life in .the Sbte 's  prison." A new ctcrial wais panted. In  fhe same 
m, 236 N.C. 340, 72 S.E. 2d 743, ithe oharge with resped to life im- 
prisonmen4 was again held to be erroneous. 

In  the case of S. v. Dockery, 238 N.C. 222, 77 S.E. 2d 664, a pi- 
vrute prosecutor, in making his argument (to the jury, said: "There is 
no such thing as life imprisonment in Nonth Carolina." This largu- 

ment was made a s  a pant of counsel's plea for la verdilot of guilhy of 
murder in the first degree wilthw4 rooolmmendartion that punishen6 
be life imprisonment. The reason advanced (by counsel in support 
of this argument was that, in cases where .sentences are for life im- 
prisonment, p&itions are filed for cornmuitahion; rthait the commlta- 
tiom #are t allowed and Ipermns tihus senbenced to life imprisonment 
are h d l y  paroled m d  allowed to  go free. This Count ordered a new 
trial. 

This Oourt has consistently ~ m d  without exception adhe~ed to its 
decisions with rcspeclt tro the "unbridled discretion" of the jury 20 
make recommendations far life imprisonment in ithe Stsute's P r i m  
in oases where a defendlant was found guilty of a aapitial offense, as 
laid down in S. v. McMillan, supra. See S. v. Conner, 241 N.C. 468, 
85 S.E. 2d 584; S. v. Carter, 243 N.C. 106, 89 S.E. 2d 789; S. v. Adams, 
243 N.C. 290, 90 S.E. 2d 383 ; S. v. Cook, 245 N.C. 610, 96 S.E. 2d 
842; S. v. McAfee, 247 N.C. 98, 100 S.E. 2d 249; S. v. Bunton, 247 
N.C. 510,101 S.E. W 454; S. v. Denny, 249 N.C. 113,105 S.E. 2d 446; 
S. v. Oakes, 249 N.C. 282, 106 S.E. 2d 206. 

As this queation has been invalved in twelve previous appeals since 
the statute was anlacc t  in 1949, it has lbeen my impression that i t  hias 
been the consensus of the members of hhe Court that  neither a soli- 
o ibr  nor a private prosecutor hlas any right to argue or contend 
thwt a jury should nat, under the fmts and circumstancas in a capi- 
tal case, withbold and refuse to exercise that "unbridled discretion" 
expressly granted t o  them by the General Assembly. In  the exercise 
of such discretion they may recommend life imprisonment for any 
reason or for nlo reason a t  (all. It follows, ~trherefore, that it is error 
for the triel judge to give as a contention of the State tM the verdiot 
of the jury should be guiky of murder in the first degree without m y  
recommendation %bat the punishmenk shall be life imprisonment in 
the State's Prison. Why is this so? It mu& be conceded hh~at in m y  
mpi~tal ease if .the evidence is sufficient 60 justify the jury in finding 
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beyond a reasonsable doubt th!at the defendant is guilty of the crime 
aharged, and the jury so finds, ltrhen he must suffer death unless in 
the dkcretilon of the jury it makes bhe recommendation for life im- 
prisonment (as auurthorized by Baw. From the defendlant's standpoint, 
such recommendation is not a mahter of right in ,any sense, but an exer- 
cise of grace, pl(aced exclusively and un~conditionkdly within the dis- 
cretion of the jury and no one else. 

A solicitor or a private prosecutor bas as much latitude as he h~as 
ever had in making 'a legitimate argumenk for a conviction in a capi- 
6al case, but when he bas tried his case and mede his argnment tm 
the jury, and properly developed his e v i h c e ,  W i n g  to show the 
guilt of the defendant beyond a reasonable doubt of &he aapiitd 
offense charged, i t  is no official cmlcern or responsibility of his whether 
or not the jury exercises the right of discretion to recommend life im- 
prisonment in the &ate's Prism. 

In  view of the history of the legislation involved and the recorn- 
menbations of the study commir\sim in 1949, i t  is lapparenh that juries 
were bringing in verdida of murder in the second degree in tao many 
oases in which the evidence wm- a conviction of first degree. 
I n  an effont to improve the adminisksvtilm of justhe in hhat respect, 
tihe unwndiitional right to recommend life imprisonment in the State's 
Prison was grankd to  the jury, akhough lthe evidence warranted a 
conviction (that had theretoftre clarried a mandatory sentence of 
dearth. In  fact, i t  all comes to bhis: The jury in such cases hlas been 
entrusted with the Stake's conscie~ce or power rto extend grace with 
respect to the punishment to be meted out as between life and death 
in carpitial cases - not the judge nam the solicitor. 

There are other reasons why &his C o u ~ t  should adhere to its for- 
mer chisions on c he qudilons now before us. It is aaid in 14 ,4m. 
Jur., Courts, section 66, page 287, et seq.: " * * It has been said 
that the court of last resort of a state will not overrule one of its 
prior decisions construing a strsltute where the legislature has held 
several sessions since such decisilon without modifying or amending 
;the statute ibecause i t  may be claimed justly thisut the legkla6ure has 
acquiesced in the decision, and therefore a fair case is presented for 
tihe applioation of the d d r i n e  of stare decisis." 

In  Gill v. Commissioners, 160 N.C. 176, 76 S.E. 203, 43 L.R.A. 
(N.S.) 293, the question before the Court was whether or not the 
statutory phrase "freeholders within the proposedr special school 
distriot" embraced female as well a~ mlale freeholdma in voting for 
a proposed school tax. The lower court held Ithait i t  did. On a p p d  
bhii Court reversed land said: "The Legisllature hsas never, as yet, en- 



286 I N  T H E  SUPREME COURT. [250 

dowed women with Ithe right to particilpate in governmental afffairs, 
for reasons satisfactory ito itself. * * We must accept i t  and enforce 
irt as we find ilt, and not as we may think it should be, las we do not 
make the law, but merely declare what it is. * * (A)ny such * * * 
oh~ange * * should originlate in the Legislature. * * 

"It is inconceivable that a consistmt and pemistent construction 
given to similar statutes by ~bhe Su~perinkndent of Public Instruction 
and his legal adviser, the Attorney General, for so long a time, 
should have escaped the atitention of the Legislature, and its silence 
may be safely construed as an assent to their interpretation of the 
word. * It is easy for the Legislature to ohange that meaning if, 
in its wilsdom, a different policy should hc inaugumted. Until that, 
is done, we will stand by the ancient and settled rule of interpretahion. 
'A w n k m p r a r y  exposition, practiced and acquiesced in for a period 
of years, fixes the construction, unless contrary to ithe obvious mean- 
ing of the words.' " 

In  Williamson v .  Rabon, 177 N. C. 302, 98 S. E. 820, we find: "The 
doctrine of stare decisis or the principle of adherence b judicild prece- 
dents is fully established in this State, and in proper instances will 
continue to be skadfastly upheld. * * * While a single dwision may 
b e m e  a pxeecedent sufficienkly authoritative to protect rights ac- 
quired during its continuance, such a case more frequently occurs 
in the construction of statu,tes ~appliaeble, in whiah case an authorita- 
tive interpretation, formally made by a court of llast resort, is there- 
after oonsidered a pant of the law itself * * *." 

In 21 C.J.S., Courts, section 214, page 388, et seq., we find this 
statement: "The doctrine of stare decisis applies with full force to  
decisions construing statutes or ordinances. In fact, when a stiatute 
has been judicially construed by the highest court having jurisdic- 
tion to pt~ss on it, such wnstruction is as much a part of tihe statute 
as if plainly written into it originally.'' 

I t  would seem, therefore, that a uniform interrpretartion placed upon 
a proviso in a statute in a dozen eases over a period of approximate- 
ly eight years is sufficiewt to establfish the doctrine of stare decisis, 
and if the meaning of the statute has been misinterrpreted by the 
Court, the Legislature ought to say so and not the Court. 

I rote for a new trial. 

HIGGINS, J., dissenting: To dissent from an opinion awarding a 
new trial to an unfortunate human being under sentence of death 
is not easy. Added to the difficubty in this case is the fact the Attorney 
General confesses he is unable to distinguilsh between the charge here 
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challenged and similar charges which have been held as error in past 
decisionis of this Court. Only the firm and settled conviction the for- 
mer decisions are exroneous in 2ihe particular here involved induces 
me to record my objection. 

The ~amelidment in question was added to  la section of the statu~te 
entiltled: "MURDER I N  T H E  FIRST AND SECOND DEGREE 
DEFINED;  PUNISHMENT." Before the amendment, the statute 
provided that  murder in the first degree "shall be punished, wiith 
deahh." The (amendment added, "Provided, if a t  ithe time of render- 
ing its verdict in open court, the jury sh'all so recommend, the punish- 
ment shall be imprimnmmt for life in the State's prison, and (the 
court shall so instruct the jury." 

The recommendation must 'be mlade a t  the time, and as a part of 
the verdict. By aubhorizing and empowering the jury t~ determine 
whether the punishmenf shall be death or life imprisonment, I think 
i t  was contemplated the determination would be made upon the basis 
of the evidence in the case and after its full oonaiderahion. In  passing 
on the question of guilt and of the degree thereof, decision must be 
made upon the evidence and 'applicable law. The amendment makes 
no provision for the court or the jury to  restrict or to  enlarge the 
scope of &he inquiry. Certainlly the amendment fails t o  make provi- 
sion for hearing of the evidence not otherwise competent on the general 
issue of guilh or innocence. This failure lends support lto the view 
that the jury must base its reoommendation 3111 lthe evidence, for 
surely it was inknded that the reoommendation should be based an 
something other than whim. The jury has discreticm, of course, but 
the manner of its exerci~w surely should be governed by the evidence. 
Pertinenlt here is a quotation from Vol. 32, N. C. L. Review, p. 439: 
"The 1949 amendment, making ciapital punishment in first degree 
murder cases discretionary has been construed to give the jury an 
'unbridded discretion.' The jurors' power of mifigation is absolute; 
it may apparently proceed from any assumption which the jurors 
wish ho make; and any doubt as to the procedural implicakions of 
this will be dispelled by a glance a t  State v. McMillun and State v. 
Simmons, two recent casas in which the Court reversed trial judges 
who suggested - by even the f8aintest inference - that  the jurors 
should look to the 'facts and circumstances' of a case in deciding 
.the defendant's punishment. Thus, the trial judge is totally confined, 
and the jury perforce is totally unconfined; i t  may roam aft will in 
selecting reasons for or agailnst death." 

A proviso in the same words as here involved was mrade applicable 
to a conviotion for rape. In  the case of State v. Shackleford, 232 N.C. 
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299, 59 S.E. 2d 825, the present Chief Justice I think corrmtly in- 
terpreted (the meaning of the Statute: "However, it is clear from a 
reading of the amendment that  the General Assemlbly did not akkempt 
to make any change in t4he elements constituting the crime of rape, 
or in the rules of evidence applicable in khe rtrilal on a charge of rape. 
Rather, i t  is patent that  the sole purpose of the act is to give to  the 
jury the right on the evidence in the case to render a verdict of guillty 
of rape, with recommendation of life imprisonment, even though the 
jury may find faob sufficient to constitute rape as defined by the 
statu6e." (emphasis added) 

In the case of State v. McMillan, 233 N.C. 630, 65 S.E. 2d 212, the 
trial w u r t  had charged that the jury had the righlt and the power, in 
ibs discretion, to aacompany the verdict (murder in the first degree) 
wilth a recommendation of life imprisonment if the jury felh that lthe 
facts and circumstances warranted the recommendation. "That is a 
mahter to be exercised, by you gentlemen, in your own discretion." 
Thie Court held the instruotion erroneous and said: '(Therefore, any 
instruotion, charge or suggmtion ais to the causes for which the jury 
could or ought to recommend is error sufficient to set aside a verdict 
where no recommend~tion is made." In  the Shackleford clase the 
Court held the jury had the righ~t on the evidence in lthe case to 
render a verdict of rape with recommendation of life imprisonment. 
In the McMillnn ease the Court held that any instruction, charge or 
mggastion 'as to  causes for which the jury ought to recommend life 
imprisonment is error. 

In the case of State v. Dockery, 238 N.C. 222, 77 S.E. 2dl 664, 
counsel for the private prosecution in the argument against a recom- 
mendation of life imprisonment, said: " . . . in oases where sentences 
are for life imprisonment, petitions are filed for oommutation; that 
the commutations are allowed and persons thus sentenced to life 
imprisonment are finally paroled and tallowed to go free." The argu- 
ment was held to be i\mproper because based on mahters dehors the 
reoord. This Court, however, correctly stated the applicable rule: "It 
is generally recognized that wide latitude should be given to counsel 
in making hheir arguments to the jury. State v. Rowen, 23G N.C. 710, 
55 S.E. 2d 466; State v. Little, 228 N.C. 417, 45 S.E. 2d 542. Even so, 
counsel may not go outside the record and inject into their arguments 
facts not included in the evidence." The inference is plain that  argu- 
ment on the question of recommendation is proper if based on the evi- 
dence. 

I n  the case of State v. Oakes, 249 N.C. 282, 106 S.E. 2d 206, this 
Court for the first time has said, inferentially, that i t  is ermr for the 
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Stake rto argue in a capital cxtse that  the evidence does not warrant 
a recommend.ation of life imprisonmenlt. I n  thrut case hhe trial count 
charged: "The State says and contends that  y m  verdict s h u l d  
be murder in the first degree; that your verdict should stop lthere 
and h t  you should not recmmend that his punishment be imprimn- 
ment for life." If ilt is error for the judge to state the contention, it 
mu& be error for the solicitor .to make it. If the &ate oannot argue 
the question, the defense should not. The concurring opinion in this 
m e  agrees with this view. I have no complaint with the statement 
that lthe provilso gives the jury discretion. But the jury should hear 
tihe evidence land lthe argument on !the evidence, and the oourt's charge 
before exercising the discretion. Discretion is not license. The Court 
is now holding in effect that counsel must not conhaminate the jury 
with (any  argument as  to the (bearing .the evidence should have on (the 
recommendation. The Court is thus building around the right land 
dulty of passing on the question of life imprisonment a /barricade and 
has in effect ,put up a sign, "Under quarantine. Diecussion forbidden." 

My view differs from the Court in this respect. I ehink the jury 
should hear the evidmce, proper <argument based thereon, and lthe 
charge of the court fairly reviewing the conttenkions upon the evidence, 
and then exercise its disoretion. It seems to be the majority view 
that the jury should hear .bhe evidence but should not hear argument 
or analysis of the evidence and the trial court must not state the wn- 
tentiom of counsel arising on the evidence. The trouble has arisen, 
I think, because of a picturesque land cahhy,  but inamupate and un- 
fortunate statement that  the jury has unbridled discretion. Discre- 
tion involves the exercise of judgment based on fads. Un~bridled~ wn- 
d u d  is based on whim or fancy. 

From a comparison of the foregoing quotations from State v. 
Shackleford and State v ,  McMillan as to the meaning of the provko, 
and from State v. Dockery and tihe present concurring opinion tw b 
the scope of the argument, i t  appears there is not much upon whicrh 
to call for the application of stare decisis. The decisions in material 
wp& m e  conflicting. "Much was said on the 'argument in favor of 
adhering to this recent decision, but the doctrine of stare decisis is 
not to be observed with inflexitble strictness, q e c i a l l y  where no rule 
of property is involved, and it should never be employed to perpetuate 
an error." Spitzer v. Commissioners, 188 N.C. 30, 123 S.E. 636. 

In  the oase of State v. Oakes, supra, I agree that  a new trial wm 
required because of the admission over de fendd ' s  objection of the 
sffidlavit made by the deceased in a prior case. I also agree la new 
trial was required in State v. Denny, 249 N.C. 113, 105 S.E. 2d 446, 
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because ,of the announcement of the isolicitor a t  the beginning of ithe 
trial (and the form of the verdict. 

For the rewons herein stated, I think lthe decision in State v. Mc- 
Millan, supra, was erroneous and that  .the error should not be per- 
petuated. In this w e ,  I vote no error. 

Parker, J., has authorized me to say that he joins in this dissenting 
opinion. 

RACHEL C. BOLTON AND HUSBAND, RICHARD BOLTON; MARTHA C. 
DAVIS AND HUSBAND, SIDNEY DAVIS;  CARRIE  C. MURPHREY A N D  

HUSBAND, W. R. J I U R P H R E Y ;  DSTELLE G. LANE ARII HUSBAND, 
GDORGE L A N E ;  DOROTHY ROBIORTS A N D  HvsBmn, JOHN MILTON 
ROBERTS ; MIGNON C. SULLIVAN AND HUSDAND, CLYDE SULLIVAN ; 
.J. W. COLEY, J R .  A N D  WIFE, FAYE COLEY; AND PRANK COLET, 
MINOR, BY HIS NEST FRIESD, MRS. BETTIE  COLEY, v. MRS. G. A. 
( D O R I S )  HARRISON, WIDOW; ALFORD HARRISON A N D  WIFE, LYDIA 
HARRISON ; FRANK HARBISON AND WIFE, MILDRED HARRISON ; 
BERNARD H m R I S O N  AND WIFE, DORIS  HARBIISON; DAVID L E E  
HARIRISON, MINOR; LEROY HARRISON AND WIFE, JOYCE HARELI- 
E O N ;  DOUGL4S HARRISON, A MINOR; FAYE H&RRISON, A MIXOR; 
,MARGARET H .  H U X  AND HUSBAND, CLIFTON H U X ;  ELIZABETH H .  
VAN LANDINGHdM AND HUSBAND, PAUL VAN LANDINGHAM, R U T H  
LOVEGROVE ASD IITSBAND, J O E  LOVEGROVE. 

(Filed 20 May, 19.59.) 

1. Judgments !? 18- 
The sheriff's return showing service raises a legal presumption of 

valid service, and stands u n l w  such legal presuniption is rebnbted by 
evidence upon niotion in the cause. 

2. Judgments  8 2 7 k  
(Where the record shows service, the ~ w n e d y  to  set the judgment 

aside for want of service is by motion in the cause. 

5. Mortgages 8 5111: Part ies  8 4% : Wills 8 4& 

A decree of foreclawre of a mortgage executed by testator, entered in 
a n  lactim in which all heirs a re  made parties, including the life tenant 
of the  locus in gtto and the remalndermen in esse and in posse, who a r e  
represented by a guardian ad litcm, and the decree of contlrmation duly 
entered, are  binding a n  the parties, including a later born remainder- 
men represented by members of his class, end the purchaser a t  such 
sale takes title under foreclosure of the instrument executed by testator 
free of c l a h  asserted under ehe provisions of the  will. 

4. Executors a n d  Administrators 8 12: Mortgages 8 89e: Trusts  9 4 b  
Decree of confirmation of foreclosure will not be se t  aside fo r  f raud 
merely on evidence of inadequacy of purchase price. 

A mortgage esecuted bp testator was foreclosed by action in which 
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hhe executors and heirs were made parties. The a l e  was had al?ter Dhe 
executors bad completed the settlement of ,the estate in all  llliatters 
with the exception of the mortgage. The executors purchased a t  the 
sale, and the sale was duly confirmed by the count which had all  facts be- 
fore it, including the will showing that  the purchasers were the execu- 
tors. Thereafter, there were successive mortgages and foreclosures. and 
the land was purchased a t  the last foreclosure by the life tenant under 
the will and transferred by mesne conveyances to defendants' ancestor. 
The remaindermen under the will instituted this suit to have a trust 
declared in their favor, but  failed to  allege or  prove any defense to 
foreclosure or introduce any evidence of fraud, except the testimony 
of two witnesses a s  to the inadequacy of the purchase price a t  the fore- 
closure sale of the mortgage, such witnesses giving their opinion some 
28 years thereafter a s  to the value of the land a t  the time of the fore- 
closure. Held: Nonsuit was correctly entered. 

APPEAL by both plaintiffs and defendants from Carr, J., December, 
1958 T m ,  WAYNE Superior Couvt. 

This civil action was instituted on August 5, 1957, by the seven 
daughters of J .  W. Coley and by his minor son, Frank Coley, by 
Next Friend. The purpose of the proceeding as stated in the plain- 
tiffs' brief is: "To quiet title to the remainder interest of the plain- 
Itiffs, to declare a trust in favor of the plaintiffs, who, as devisees un- 
der the Will of J .  F r m k  Coley, and who are the remainderrnen taking 
a 63.7 acre tract of land, subject to  the life estate of ,J. W. Coley, 
their father." The plaintiffs claim title to  the remainder after a life 
estate under Item 5 of J .  Frank ColeyJs will: "To my son, J. W. 
Coley, I give and, devise, for life, and during his na~tural life, and ah 
his death to his children the 63.7 acre tract of land which I purchased 
from J .  P. Coley, and which he heired in the division of his father's 
band which adjoined the lands of C. P.  Farmer, J .  P.  Thigpen and 
Minnie Johnson and Lide Carter." 

By other items of the will, J .  Frank Coley devised approximately 
500 acres of land to other children, including 210 acres to  his son 
Luther (E. L.) Coley, subject to a charge of $2,000.00, and 182 acre3 
to andher  son, Paul (N. P.) Coley. The will was executed on July 
14, 1926. The testator died November 11, 1926. The sons, Paul (N. P.) 
Coley and Luther (E. L.) Coley, were appointed executors, qualified 
and aded  as such in settling the estate. 

At the time of his death, the testator, J. Frank Coley, left out- 
standing a mortgage on all his lands to secure the payment of $18,- 
000.00 due in 40 installments to the Atlantic Joint Stock Land Bank 
of Raleigh. The executors paid off and discharged all debts due by 
the estate except the Land Bank mortgage on which there was a bal- 
ance due of $15,877.49 on December l ,  1928. Luther &ley had paid 
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off and discharged his proportionate part of the mortgage to the Land 
Bank. The executors and other devisees entered into an agreemenlt 
by which lthey endeavored unsuccessfully ito pay off the motgage 
fmom the rents and profits of the lands owered by the mortgage. 

The executors' acmunk sis filed shows hhe last item of receipts and 
disbursements to have been entered on January 25, 1929. And i t  ap- 
peam bhat on that date the matter of handling the estate, except as 
to the mortgage, was completed. However, the finla1 account was not 
filed until September 11, 1936, and then by N. P. &ley, mrviving 
executor. On that  date he was ordered discharged. 

Upan failure t o  meet cthe paymenb on the Land Bank mortgage, 
the full amount became due under the acceleration clause. On May 
2, 1930, the Land Bank instituted a foreclosure proceeding in the 
Superior Court of Wayne County against all the heirs and devisees 
under the will, including the execu'tors, all unborn pemm who have 
or mlay have any right in the lands devised under lthe will of Frank 
Coley. Answers were filed for all defendants and !by guardian ad litem 
for lthe infants and unborn children of J. W. Coley. The sheriff's re- 
turn shows service of process "by leaving a copy of the summons and 
complaink with all parties named within the complaint." In the pre- 
sent action two of the defendants denied service, but neikher offered 
corroboration. 

In  the foreclosure proceeding the mwt rendered judgment for the 
amounk due to the Land Bank, ordered foreclosure of the mortgage by 
a sale of all lands, including the 63.7 acres here involved. The cmr t  
appointed two eminent lawyers a s  commissionens and ordered them 
to make the sale tafter due and proper ttdvertisemenh. A6 the sale Paul 
Coley and Luther Coley became the last and highest bidders and were 
declared bhe purchasers a t  the price of $12,860.41, subj& #to taxes. 
The commissioners reported the sale and recommended its oonfirma- 
tion. The court in due .course entered an order a d r m i n g  bhe sale and 
directing title be made to Paul Coley #and Luther Coley. They and 
their wives, by deed of trust, conveyed the lands to a trusrtee to m u r e  
a loan from Prudential Insurance Company of America with which 
to pay the commissioners for the lands purchased a t  +he sale. The 
commissioners used the money to satisfy the judgment of the Land 
Bank. 

Thereafter, upon default in the payment of the deed of trust to 
Pmdential, the lands were sold by the trustee a t  public auction, the 
Prudential became the purchaser and took deed from the Itrustee. The 
Prudential then resold the lands to Luther Coley and wife and took 
another deed of trust for the purchase money. This deed of trust, 
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upon default, was also foreclosed, and the land again purchased by 
Prudentital. On November 1, 1934, Prudential, for a consideration of 
$3,000.00, conveyed (the 63.7 acre traot of land in which the plaintiffs 
claimed the remainder to J. W. %ley and wife. J. W. Coley was the 
life tenant )and was the father of the plaintiffs. Hereafter only the one 
tract of land containing the 63.7 acres is involved. 

On November 14, 1935, J. W. Coley and wife executed a deed to 
C. D. Owens and wife, Lizzie Owens, for the 63.7 acres of land for 
a consideration of $500.00 cash and the assumption of Ian encum~brance 
of $2,700.00. On December 29, 1939, C. D. Owens land wife, for .a 
consideraition of $5,000.00, conveyed the land by deed Ito G. A. Harri- 
son. The children of J. W. Coley and their spouses are plaintiff8 in 
this action. The heirs at law of G. A. Harrison lare the defendan&. 

The plaintiffs ask in this aetion that  the title .to the 63.7 acre tract 
of land be confirmed in them pursuant (to fhis "Bill of Peace," or 
"Bill of Qui Timet," m provided by G.S. 40-10. They allege that 
Paul Coley, Luther Coley, land J. W. Coley engaged in a fraudulent 
soheme to divest these plaintiffs of their remainder in 6he lands after 
bhe termination of their father's life estate under Item 5 of +heir 
gandfather's will. The plaintiffs allege that because of the fraud, 
negligence, ~carelessness, and defiault on &he part of Paul and Lu.trher 
Coley, the executors, the mortgage to  the Land Bank was not paid. 
They allege Ithat in the foreclosure proceeding and in subsequent 
transfers, J. W. Coley was permitted to take a deed in fee and thus 
defeat the plaintiffs' remainder interest. Because of ;tiheir fraudulent 
scheme, and their fiduciary relahionship, Paul Coley, Luther Coley, 
and J. W. Coley took title as trustees for hhe benefit of the plaintiffs. 
The plaintiffs further allege Dhe records of ,&he various proceedings, 
and the relationships of lthe parties charged the defendanhs with no- 
tice of the fraudulent sohemas by which Dheir predecessors had ac- 
quired title whioh came to the defendants impressed with the rtrust; 
and that in equity the plaintiffs are entifled to have the defendants' 
claim8 of title and interest in ithe twct  of land removed. 

The defendants deny any fraud in connection with their title or 
any defect therein, or any knowledge of any fraud or  breach of 
trust on lthe part of Paul Coley, Luther Cloley, or of J. W. Coley, the 
plaintiffs' father. They rely upon the validity of solemn court pro- 
ceedings, duly executed and recorded conveyances, and the lapse of 
time (statu.te of limitations) lto protect them in their ownership and 
peaceful enjoyment of the property which was pumhased by their 
ancestor from J. W. Coley and wife who held a record title whioh 
they assumed and had a right to assume was good. 
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The plaintiffs bltroduced evidence as to ithe value of the lands of 
J. Frank Coley at the time of lthe foreclosure under the Land Bank 
mortgage. Two witnesses tw of ithe date of the hearing, December, 
1958, were permitted to testify that  the J. W. Coley lands rn of the 
dlate of foreclosure were reasonably worth $70,000.00. The parties in- 
troduced the various records referred to herein. 

At the close of all the evidence the court sustained the motion for 
involuntary nonsuit as  to all plaintiffs except Frank Coley, minor. 
As rto him the court submihted issues with respeot rto (1) the fair 
market value of the 63.7 acres of land at the time of sale under the 
Land Bank foreclosure proceeding; (2) whether the executors who 
bought at the sale acquired title as Itrustees; and (3) whether G. A. 
Harrison took wihh notice of the defeots in his title. These issues were 
answered in favor of Frank Coley. From ithe judgment dismissing 
the action as to all plaintiffs except Frank Coley, the plaintiffs ap- 
pealed, and from lthe judgment on the verdict in his favor, the de- 
fendants appealed. 

Paul B. Edmundson, Jr., Henry C. Bourne for defendants, appel- 
lants. 

Henry C. Bourne, Paul B. Edmundson, Jr., for defendants, appel- 
lees. 

J. Faison Thomson & Son, By: J. Faison Thomson for plaintiffs, 
appellants, and for J. Frank Coley, Jr., plaintiff, appellee. 

HIGGINS, J. The ,plaintiffs1 appeal challenges t.he nonsuit as to all 
plaintiffs except Frank Coley upan the grounds (1) the Land Bank 
foreclosure sale was void for fraud, collusion, and the breach of trust, 
and for want of service of process; and (2) Paul Coley, Luther Culey, 
and J. W. &ley acquired title to the traat of land described in Item 
5 of the Will under such circumstances as in equity made them 
trustees for the plaintifis' interests as remaindermen. 

Two of the plaintiffs now contend they were not served with pro- 
oess in the foreclosure proceeding in 1930. Neither could corroborate 
the other's claim. The return of the sheriff shows service. The court 
5ound that all parties were represented. "When the return shows legal 
service by an authorized officer, nothing else appearing, the law pre- 
sumes service. The service is deemed established unless, upon motion 
in the cause, the legal presumption is rebutted by evidence upon 
which a finding of nmservice is properly based." Harrington v. Rice, 
245 N.C. 640, 97 S.E. 2d 239. Any other rule m u l d  place solemn judi- 
cial proceedings in jeopardy upon the flimsy foundation Itha6 one or 
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more of the ,parties may have forgotten Ithat process was served. Where 
the record shows service, as here, the remedy must be by motion in 
the cause. Jordan v. McKenzie, 199 N.C. 750, 155 S.E. 868; Caviness 
v. Hunt, 180 N.C. 384, 104 S.E. 763. 

There is no question but that J. W. Coley was properly before the 
court. He was the father of the plaintiffs, two of whom claim they 
were not served. He was the life tenant. I t  is seriously debatable 
whether service on him as life tenant would not be sufficient even if 
the remaindermen, his children, were not served in a foreclasure pro- 
ceding. Yarborough v. Moore, 151 N.C. 116, 65 S.E. 763; Carraway 
v. Lassiter, 139 N.C. 145, 51 S.E. 968. 

The plaintiffs allege fraud, collusion, and carelessness in permiltting 
the Land Bank to foreclose (the mortgage which &he testator placed 
upon all his real estate and which was unsatisfied a t  his death. They 
fiail to  allege or prove any defense to the foreclosure proceedings. 
While they allege, they fail to  offer proof of actual fraud. Conceding 
this failure, they contend the inadequate price and the purchase a t  
the sale by the executors, and later by their father, furnish proof ~suffi- 
cient to establish a trust in their favor. In  support, they offer two 
witnesses who looked back from 1958 to 1930 land testified the land 
was worth sevenlty thousand dollars 28 years ago. On lthe contrary, 
one sale after another, under order of lthe court, under the power of 
sale, in deeds of trust and mortgages, fail utterly to  disclose any such 
value. The value now fixed by the witnesses as of 28 years ago shows 
only too well how much had (been forgotten in 1958 about the value 
of property in 1930. The testimony of value was the result of a back- 
ward look after 28 years. "To grant to one whose propedy is sold by 
decree of court the right, five years (after the sale and confirmlation, 
to attack the sale because of asserted inadequate price would d&my 
all respect for judicial sales. Decrees of confirmation enltered into 
by courts of competent jurisdiation are entitled to  greater respect." 
Franklin County v. Jones, 245 N.C. 272, 95 S.E. 2d 863. 

The plaintiffs contend the fraud originated by reason of the pur- 
chlase of the executors at the foreclosure sale in 1930. Prior ito the 
sale, however, on January 25, 1929, the executors had completed the 
wttlemenlt iof the estate. in all matters with the exception of the out- 
standing mortgage to the Land Bank. The will gave the execubrs dis- 
cretionary authority to rent all lands, and to suspend the effective 
date of all devises accordingly until lthe rents discharged all debts 
of (the estate. On February 14, 1929, all the children of the testator 
entered into a contract to pay a named trustee semiannual payments 
which, if carried out, would liquidate the mortgage to the Land Bank 
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within s period of tea years. Paul Coley made immediate payment of 
his lshare In oash. The others agreed laonong ithemselves as to &he 
amount eaoh should pay. J. W. Coley agreed ?to make m i a n n u a l  pay- 
ments of $311.30 for the 10-year period aa his share. Failure of lthe 
parties to make the qaymenk as lagreed resulted in a default in the 
mortgage to  hhe Land Bank. 

On May 2, 1930, the Land Bank instituted an action in the Su- 
perior Court of Wayne C)ounlty ,to foreclose the mortgage, the full 
mount  having become due under ithe acceleration dame. All de- 
visees were made parties. The court lappointed a guardian ad litem for 
the uhildren, born and unborn, of J. W. Coley because of their in- 
terest under Item 5 of the will. (The record in this ctuse recites that 
Paragmph 9 of the complaint in the foreclosure proceeding "Alleges 
hhaat J. Frank Coley died in 1926, (and lallegas the terms of the Will." 
Paragraph 11 "Alleges the names ~md ages of the children then living 
of J. W. Coley.") All were made parties to the foreclosure proceeding 
except Frank Coley who was not born until years later. The judg- 
meld of foreclosure recites that "the minor defendlanbs, naming them 
. . . and unborn persons who may have right in the land (iby guardian 
ad litem) have filed answers." The court then rendered judgment for 
the balance due on the mortgage, decreed foreclosure, and appointed 
two eminent lawyers commissioners to  sell the land, including the 
63.7 acre tract here involved. 

After due ladvertisemenlt the wmmi~ioners offered lthe land for 
sale. Paul Coley and Luther E. &ley beaame the purohasers for 
$12,860.41, subjeot to accrued taxes. After 20 days the court con- 
firmed bhe sale and ordered the commissioners .to execute deed to the 
purahsse~s. The deed was executed ,and recorded on O h b e r  8, 1930. 
On the same day Paul Coley and L. E. &ley, and ?their wives, exe- 
cuted a deed of trust to Chickarnauga Trust Company to secure a 
loan of $13,000.00 advanced by Prudential Insurance Company of 
America. The money thus advanced became the purchase ,price paid 
to #the ~mmmissioners and %the Land Bank's lien was thus dkh1arged. 
Later, upon defiault, the substitute trustee sold under the deed of 
trust and Prudential purohased and took hhe substitute trustee's deed. 
Prudential then sold 172.5 acres of land, including the 63.7 acre tracrt, 
to L. E. Coley and wife who execukd a deed of trust .to secure the 
purchase price. Another default and another sale placed the title 
back in Prudential. Prudential then sold lthe 63.7 acre &a& to J. W. 
Coley and wife. The deed was executed November 1, 1934. (J. W. 
&ley wae the beneficiary under Iltem 5 of the will and tihe father 
of the plaintiffs.) On November 14, 1935, J. W. Coley and wife sold 
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and conveyed the land to C. D. Owens land wife, Lizzie Pearl Owe.ns, 
for $500.00 oash and the asrsumption of a $2,700.00 lien. Mrs. Owens 
is a sister of J. W. Coley and, one of the beneficiwias under %he will. 
On December 29, 1939, C. D. Owem and wife conveyed the land to  
G. A. Harrison for a consideration of $5,000.00. 

G. A. Harrison was a stranger to the Coley family. The transfer 
from Owens and wife was the first time the land had been free of t h e  
encumbrance since the testator put i t  under mortgage to the Land 
Bank in 1924. The tittle to Harrison thus goes back to the mortgage 
given by the testator to the Land Bank. The legal ititle has passed 
by successive steps through foreclosure by order of a court whioh 
had jurisdiction of the subject-matter and of the parties. The duly 
appointed guardian ad litem represented the inkrest of the plaintiffs, 
including Frank Coley, then unborn. 

The record in the foreclosure adion showed no defense to a fore- 
closure sale. All the facts were before the court. The court had be- 
fore it the will which showed that  Paul Coley and Luther Coley were 
executors. With this knowledge the court ordered i k  commissioners 
to approve itheir purchase at the sale and to convey title $to them. 
For a full discussion of judicial sales land duties of a guardian ad litem, 
see Franklin County v. Jones, supra, and the many cases rthere cited. 

The Land Bank mortgage, its foreclosure, and subsequent deed6 of 
trust, foreclosures, and other mesne conveyances places the legal title 
in G. A. Harrison and from him by descent rto the defendants. No- 
where halong %he chain does the record disclose a break or flaw in 
the legal title. Both parties claim through Frank Coley, the plain- 
tiffs under the will, the defendfants under his mortgage and its fore- 
closure. The foreclosure sale left nothing to pass to the plaintiffs un- 
der the will. 

The plaintiffs, as an alternate prayer for relief, ask "that this 
action be considered aa a motion in the cause in the foreclosure pro- 
ceeding." The evidence does not show lthe court was miisled or was 
not in possession of all the pertinent facts necessary to  decision, or 
thart any defense to  foreclosure exilsted, either in law or in fact, save 
and except two witnesses were found in 1958 who thought the land 
was worth $70,000.00 in 1930. Otherwise, time has added nothing new. 

The plaintiffs mlake out a defense to their own claim. They allege 
the execution of the mortgage to the Land Bank. They initroduced 
the judgment roll in the foreclosure proceeding and all the mesne con- 
veyances ch G. A. Harrison. The record fails to show these documents 
were introduced for the purpose of athack; but assuming otherwise, 
the attack fails for want of proof. 
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The parties have assumed that  lthe minor plaintiff, born 25 years 
a f k r  the testator's death but during the term of the life tenant, wuld 
qualify for benefih under Item 5 of the will. The panties likewise 
have assumed that a guardian ad  litem could have been appointed ito 
rapresent his interest. However, in this type of case, under the doc- 
trine of vintual or class represenkation, rthe living persons (.sisters) 
in his same classificahion and wihh identioal interests under the will 
represented and bound his intereut. McPherson v. Bank, 240 N.C. 1, 
81 S.E. 2d 386. "Without regard to the act of 1903, the court has the 
power ;to order the sale of real estahe limited to a tenant for life, 
with remlainder t o  children or iwue, upon failure thereof, over to 
persons, all or  some of whom {are not in esse, when one of the cl~aw 
being first in remainder aftex the expiration of the life estate is in esse 
andl a party to the proceeding to reprasen't the class, and that  upon 
decree passed, and sale and hitle made pursuant Ithereto, the pur- 
chaser 'acquires a perfect title as against all persons in esse or in posse." 
Lumber Co. v .  Herrington, 183 N.C. 85, 110 S.E. 656. 

Necessarily, purchasers of property, especially land, mu& have 
faith in and place reliance on the validity of judicial proceedhga. 
Franklin County v. Jones, supra; Cherry v. Woolard, 244 N.C. 603, 
94 S.E. 2d 562; Park, Inc. v .  Brinn, 223 N.C. 502, 27 S.E. 2d 548; 
Graham v. Floyd, 214 N.C. 77, 197 S.E. 873; Morris u. Gentry, 89 
N.C. 248; Sutton v. Schonwald, 86 N.C. 198. 

For the reasons herein assigned, we hold the judgment of nonsuit 
was required as Ito all plaintiffs, including the minor, Frank Coley. 

On plaintiffs' appeal, the judgment is 
Affirmed. 
On defendanby appeal, the judgment in favor of Frank Coley, 

minor, is 
Reversed. 

ROY TARLTON AND DDWEY SlMITH v. H. M. KEITH a m  GRADY EARP. 

(Filed 20 May, 1939.) 

1. Fraud 8 4- 
Evidme tending to show that brokers, in pointing out the land on 

which #they had a timber option, through mistake, included timber $raw- 
ing on the land of another, but bhat the brokem s b k d  there was some 
~on~troversy as to one of the lines which would be cleared by a survey, 
is held imui3dent Ito make out a cause of action against the brokers 
for fraud in iolducing Uhe purchase of the timber by pIadntiEs, there 
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being no evidence that  the brokers acted in bad faith or knew that the 
boundaries point& out by them were incorrect, o r  that  )the brokers 
represented the location of the boundaries as  a positive assertion. 

Scienter and intent to deceive a r e  essential elements of an action for 
fraud. 

3. Cancellation and  Rescission of Instrument  P- 
Unilateral mistake, unaccompanied by fraud, imposition, undue in- 

fluence, or other equity, is imuflldent t o  avoid a contract. 

4. Cancellation and  Rescission of Instruments 1- 
Where the purchasers of timber have in turn sold the timber to a 

third party, the remedy of rescission is not available to them, since 
they cannot put the parties in statzr quo. 

5. Brokers and  Factors !j 5: Vendor and  Purchaser !j 26- 
%idence tending to show &hat brokers, having a n  w o n  on certain 

(timber, pointed out the timber to plaintiffs and that  i n  reliance on the 
representations as to the boundaries, plaintiffs paid the purchase price, 
including commission, and the owner executed timber deed to them, but 
that through mistake of plaintiffs and defendant brokers a part  of the 
timber pointed out was on the land of another and was not conveyed 
by the timber deed, without the joinder of the makers of the timber 
deed or evidence of mistake on their part, is imufficient to  make out a 
cause of action in favor of plaintiffs against the brokers to  recover for 
the  shortage. 

6. Money Received 1- 

The general rule that money paid under a mistake of fact may be 
recovered ordiuwilp as  money had and received, does not apply if the 
,person receiving the payment is entitled in equity and good conscience 
'to retain it. 

'5. Same: Brokers and  Factors 5- 
Where brokers, having an option on &in timber, point out the 

boundaries of the  timber to the purchasers but through mistake of h c t  
nar t  of the timber pointed out is on the land of a n  adjacent owner, the 
purchasers, upon ?he laiter discorery of the mistake, a re  not entitled to 
recover of the brokers for the commission paid when the purchasers 
have sold the timber actually conveyed for more than they paid there- 
for, since the brokers in equity and good conscience a re  entitled to re- 
tain the commission for their services. 

8. Pleadings !j 24- 
To establish a cause of action there must be allegata and probata, 

and the two must correspond. 

APPEAL by defendants from Olive, J., October Mixed Term 1958 
of UNION. 

Civil action to  recover the sum of $3,000.00. 
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Plaintiffs' complaint alleges in substance: On 6 June 1957 defend- 
ants contacted Roy Tarlton, one of plaintiffs, and proposed to sell 
him a tract of timber in Sampson County, North Carolina. Plain- 
tiffs and defendants met on the land, and defendants oarried plain- 
tiffs around the tract of timber, and showed them marked lines chop- 
ped with an axe, and easily discernible to the naked eye. Defendants 
reprasented to plainltiffs that the land khey pointed out wm the Land 
upon which they were selling the timber; that  they had an option to 
buy the timber for $17,500.00, and would have to have a 5% com- 
mission for selling it. 

Plaintiffs, after viewing the timber, boughit it, and issued their 
cheque in payment in the sum of $18,375.00. Plaintiffs delivered the 
cheque to Taylor & Morgan, attorneys at  law, of Lillington, with in- 
structions to hold it, until the title to the timber could be checked, 
and a timber deed made to them, and if the timber deed was good, 
Taylor & Morgan should turn over the cheque to defendants, and, file 
the timber deed for recordation. 

A timber deed was executed and delivered by Luby Denning and 
wife, the owners, to  plaintiffs, clonveying all pine timber on the lmd  
measuring ten inches or more in diameter, and duly recorded, Where- 
upon, the cheque was paid. 

About, la week after the timber deed was executed and delivered, 
plaintiffs were informed that the timber deed did not cover all the 
timber pointed out t o  them by defendants. Thereafter a survey made 
of the timber conveyed in the deed showed that  45 acres of fine tim- 
ber pointed out by defend'ants as being [part of the timber they offered 
for sale was not included in the ltirnber deed, but belonged to the 
Denning estate. 

Defendants knew, or in the exercise of due diligence should have 
k n m n ,  that  the 45 acres of timber mais not on the land, whose timber 
they were offering for sale, but was on the land of the Denning estate, 
but they showed plainttiffs thils additional 45 acres of timber with 
the inkent and purpose of inducing plaintiffs to buy the timber they 
had for sale. That  plaintiffs relied upon defendants' representations, 
and were induced thereby to pay more for the timber than they would 
have paid, if defendantts had told them the truth about the timber. 

The 45 acres of fine timber was worth $3,000.00. Wherefore, plain- 
tiffs pray to recover that amount. from defendants. 

Defendants in their answer admit that  they told plaintiffs the tract 
of timber could be bought for $17,500.00 plus fa 5% commission rto 
them, and that  a survey slhowed thfat 45 acres of fine timber pointed 
out by them as being part of the timber plaintiffs were buying was 
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not included in trhe timber deed plaintiffs received, but belonged to 
the Denning estate. Defendants in their answer allege: "The said 
defendant Grady Earp advised and informed lthe plaintiffs thlat rthe 
approximate locations pointed out to Ithe plaintiffs by the said Earp 
were those that had been represented to  him by the owners of the 
said l~ands, and did lthen and there specifically called (sic) to rthe ah- 
tention of the pltaintiffs that there was a corner or lot of land located 
on the back line that  did not go with the said tract and that the same 
wouldi be locahed by <the owners when the survey was made, and that 
at $he said time it was understoodr and agreed between all of the partias 
thiat the ltransaction would not be cl~osed until such time ahs the owners 
of the lands had completed an accurate survey of the same." 

After the jury had been impaneled, and the pleadings read, defend- 
ants demurred ore tenzts to  +he compbaint on the ground that i t  did 
not state facts sufficient to constitute a cause of action. In response t o  
an inquiry from the court, counsel for plaintiffs replied that  he was 
proceeding on tort and not on fraud. Whereupon, the court overruled 
the demurrer. 

This is a summary of plaintiff@' evidence: Luby Denning and his 
wife owned the tract of timber. They sold it ito defendanh, buk hhey 
made the deed for i t  to plaintiffs. Before selling it to defendants Luby 
Denning went back of his house, and pointed out the approximate 
location of the Band. He did not go with them down the line, because 
he didn't know where i t  was. He hiad the land surveyed on 16 May 
1957 and lines clearly cut all around it. When the lsurvey was made, 
two of the surveying party went 25 or 30 yards beyond his corner. 
He doesn't know how far they chopped the line beyond his corner, 
but "ilt wasn't too long a distance in $here." At the time Luby Den- 
ning received the oheque for the timber and gave the deed, the lines 
had been chopped out, and surveyed. 

On 6 June 1957 Grady Earp contacted Roy Tarlton in regard to 
the sale of a tract of timber in Sampson County, North Carolina. The 
next day plaintiffs and defendants met, and E a q  showed plaintiffs the 
timber. 

This is a summary of Roy Tarlton1s testimony: DIRECT EXAM-  
INATION. " I  believe there was 40 or 45 acres in lthe area that was 
pointed out to me by the defendant Earp and that  not included in 
my deed." In his opinion, there was 100,000 feet of timber on this 
40 or 45 acres, which had a market value a t  the time on the stump of 
$30.00 a thousand. CROSS-EXAMINATION. The first hime he and 
Earp went to the timber it was raining. They rode along the road in 
a car. The road is the eastern boundary of the tract of land. Harp 
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pointed out to him the approximate location of the lines, saying thrut 
is where the owner pointed out to him the lines were. The next day 
plaintiffs and defendants went back to the timber. Plaintiffs and Earl3 
walked around the lines. The lines around all the timber plaintiffs 
got by deed were cut out. Earp said, "the owner had done had it sur- 
veyed. At any rate, he told me that the owner was having it surveyed 
before he sold the timber." Tarlton testified: "I knew that  the reason 
he was having it surveyed was to Iocate the lines. I walked all around 
the lines around the property that I aotually got that  clay, except 
about 100 yards on the line over ton the back where I showed you." 
Barp walked past a corner. The line was cut past tha t  corner two or 
three times the width of this courtroom. Earp staid ,the Denning s t a t e  
had timber on the back line of this timber, beyond the back corner 
he showed us. He asked Earp if he aouldn't buy that  timber for him. 
Tarlton testified: "When Mr. Earp and myself were walking around 
this timber, he told me that the lines that he was pointing out to  me 
was (sic) the lines that the owner had painted out to  him." After re- 
ceiving the deed plaintiffs had the timber surveyed, and discovered 
their deed did not cover the 40 or 45 acres of timber belonging to the 
Denning estate. Earp told him, after this survey, it /had been misrep- 
resented to  him, and that he had misrepresented it, and that he would 
make adjustment on it. A few days after plaintiffs' survey, H .  M. 
Keith told Dewey Smith they were going t o  make some adjustments 
on it*. In  September he (Tarlton) saw Earp, and a s k 4  him if they 
would pay plaintiffs $1,000.00 to help tihen1 come out on the deal. We 
talked it over and decided if they (defendants) were miainformed 
about the line to pay us $1,000.00, and he agreed t o  it. He did not 
tell Earp that  they had already sold the timber for $19,000.00, which 
was more than they paid for it. REDIRECT EXAMINATION. They 
paid for the timber by cheque for $18,375.00. Over defendants' ob- 
jection and exception, Tarlton testified bhat he thought he wm buy- 
ing the 40 or 45 acres of timber of the Denning estate a t  the time he 
gave the cheque. 

This is in substance the testimony of Dewey Smith: Grady Earp 
carried us around the boundraries, except one little place on the back 
side. He showed us the lines. The 45 acres of land, that  were ]later 
discovered to be part of trhe Denning estate, was pointed out to  us 
by him as being in the land we were buying. Over defendants' objec- 
tion and exception, he testified thlah a t  the ltime the cheque was left 
with Taylor & Morgan, ahtorneys a t  law, to check the title, he thought 
the 45 acres was included in the land they were buying. CROSS-EX- 
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AMINATION. He walked around the timber. There was a clear pahh 
all around the timber they ~t under the deed. 

On 20 June 1957 L. T. Bryant surveyed the timber for plaintiffs by 
the deed they received from Lulby Denning and wife. There wt~s 
about 160 acres in ithe tract of land. He did not survey all around the 
property. He found a chopped line all around the property that was 
included in the timber deed. 

Grady Earp testified on cross-examination: "The first time I took 
them through there I was under the impression that this 45 acres was 
in rthe tract. . . . I showed tihem part of the 40-acre tract. . . . Mr. 
Denning pointed out to me." He also testified on direct examination: 
"I knew approximately where the lines were. I showed him (Tarlton) 
as Mr. Denning has shlown me, and exactly in the same manner he 
had shown me. . . . I told Mr. Tarlton a t  the time there was a dis- 
puted, area. . . . I told him of 'a survey being made." 

H. M. Keihh testified: "Mr. Smith asked me, 'don't you boys think 
you owe us some adjustment or some refund on this timlber transac- 
tion of the Denning timber?' I said, 'if i t  was misrepresented, we do.' 
There was no further conversation to my recollection. . . . I did not 
misrepresent any timber to the pliaintiffs." 

Defendanrts offered other evidence in suppont of the allegations of 
their answer. 

The following issues were submitted to the jury: . 
"1. At the time the purchase price for the timber was paid, did 
plaintiff reasonably understand that the timber on the Denning 
Estate tract mas included in the acreage of timber purchased? 
"2. What amount, if any, are the plaintiffs entitled to recover of 
the defendants?" 

The jury answered the first issue Yes, and the second issue $2,000.00. 
From judgment entered on the verdict, defendants appeal. 

Coble Funderburk for plaintiffs, appellees. 
Taylor & Morgan for defendants, appellants. 

PARKER, J. Defendants massign as error the overruling of their mo- 
tion for judgment of nonsuit renewed a t  tihe close of )all the evidence. 
G.S. 1-183. 

The timber deed from Luby Denning and wife to plaintiffs is not 
in the Record. There is no suggestion thdat the description of hhe 
tract of timber in this deed wm defective, or did not disclose the mr-  
rect boundaries of the tract of timber, or did not convey to  plaintiffs 
all (the timber owned by Luby Denninlg and wife on this tracrt of land. 
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L. T. Bryant, a surveyor and witness for the plaintiffs, illustrated his 
testimony by a sketch of the land drawn on a blackboard. We do not 
have the benefit of such sketch. No copy of i t  was m(ade, and inserted 
in ithe Record. 

Defendants admitted in their answer that a survey made by L. T. 
Bryant after the timber deed was executed and delivered to  plain- 
tiffs showed that 45 acres of timber pointed out by them to plaintiffs 
on 7 June 1957 as being part of the timber plaintiffs were buying was 
not included in the timber deed, but said 45 acres of timber belonged 
to  the Denning estate. Plaintiffs' evidence is that, when Grady Earp, 
one of the de fendah ,  was pointing out lthe boundanies of the tl?act 
of timber to them before they purchased it, he said the lines he was 
pointing out were the lines the owner had pointed out t o  him. 

Luby Denning on 16 May 1957 had his land, surveyed, and his 
lines clearly cut all around it. When this survey was made, two of 
the surveying party went 25 or 30 yards beyond his corner, and chop- 
ped la line, apparently in the traot of timber of the Denning estate. It 
would seem %hart this is what caused Grady Earp to point out t o  
plaintiffs on 7 June 1957 that the tract of 45 acres of timber of the 
Denning estate was part of the Luby Denning timber. 

However, there is no evidence that  when Grady Earp pointed out 
the 45 acres of timber belonging to the Denning estate as  being part 
of the Luby Denning timber, he, or his codefendant H. M. Keith, 
knew the representation wa.s false, lor that  he made i t  recklessly, with- 
out any knowledge of its truth, and Ias la (positive msertion. Hence, i t  
would seem as a necessary consequence there was nu, intent on the 
part of the defendants to deceive. There is no evidence that defendants 
resorted to any artifice to induce plaintiffs t o  forego making inquiry 
as to the lines of the tract of timber. Scienter and intent to deceive 
are essential elements of actionable fraud. Cofield v. Griffin, 238 N.C. 
377, 78 S.E. 2d 131; Ebbs v. Trust Co., 199 N.C. 242, 153 S.E. 858. 
Plaintiffs' counsel acted properly in stating to the trial court that  he 
was not pnoceeding on the ground of fraud, for the reason that  plain- 
tiffs' evidence, andl so much of defendants' evidence as is favorable to 
plaintiffs, considered in the light most favorable t o  pbaintiffs, are not 
suffLcient t o  make out a case of actionable fraud. 

The case was tried on the theory that  if a t  the time the purchase 
price of the timber was paid, plain4iffs reasonably understood thtut 
the 45 acres of timber on the Denning estate wm included in the acre- 
age of timber bought, they were entitled {to recover from defendants. 
And on the second issue hhe court instruoted the jury: "The m e m r e  
of damages would be the value of that  timber on the Denning Estate 
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traict of the app~oxiinately 45-acre track, a t  the time that the purohase 
price was paid." 

The trial judge instructed the jury on the first issue, in part, sub- 
stantilally as follows: The plaintiffs contend that  you should be satis- 
fied by the greater weight of the evidence that the defendant Earp on 
7 June 1957 pointed out the timlber to them, including the timber on 
the 45 acres on the Denning estate, which the defendants did not hlave 
any option upon, that they paid the purchase price honatly believing 
hhat the timber they were buying included the timber on the 45-acre 
tract, "that there was a mistake, and that they never did come to any 
meeting of the minds," and that the jury should answer the first issue, 
Yes. 

Defendants had an option to buy the timber for $17,500.00, and 
were to have a 5% commission for selling it. When plaillitiffs agreed 
b buy the timber, hhey delivered the cheque in payment for it to 
Taylor & Morgan, attorneys a t  law, with instructions to hold it, until 
title to tihe timber could be checked, and a timber deed mlade to them. 
The owners of the timber deeded i t  to plaintiffs. Plaintiffs do not as- 
sail the timber deed or any of its provisions. The owners of the him- 
ber conveyed by them to plaintiffs are not parties, and plaintiffs seek 
no relief against them. The contract was the purchlaise and sale of 
timber, consummated by deed. Certainly the makers of the kimber 
deed are essentially involved in determining as to whether or not there 
wais any meeting of the minds in trhe purchase and sale of the timber. 

The theory of the trial was that if the purchase price of the timber 
was paid under a mistake of fact on the part of plaintiffs 'and defend- 
ants alone - there is no evidence and no contention that  there was 
any mistake or any false or fraudulent representation on the part of 
the m'akers of the timber deed-, there was no meeting of the minds 
of the parties, and the jury should answer the first issue, Yes, and then 
proceed to Ianswer the second issue. 

This Court has not adopted the doctrine that unilateral mistake, 
unaccompanied by fraud), imposition, undue influence or like circum- 
stances of oppression is sufficient to avoid a oontract. Cheek v. R .  R., 
214 N.C. 152, 198 S.E. 626. In  that case i t  is said: "The mere mis- 
take of one alone is not sufficient t o  avoid rthe contract. (Citing 
authority). To  have that effect, the mistake must be mutual." 

In Ebbs v .  Trust Co., supra, lit is said: "Ordinarily the right to re- 
scind a contract is built upon fraud, mutual mistake or mistake of 
one party induced by the fraudulent or f~alse representations of the 
other." 

In September 1957, or before, plainkiffs sold for $19,000.00 the tim- 
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ber purchased by them in June 1957 for $18,375.00. The remedy of re- 
scission is not available to plaintiffs, because the parties cannot be 
placed i n  statu quo. Dean v. Mattox, 250 N. C. 246, 108 8. E. 2d 541. 

Accepting las true for the purpose of considering the motion for 
judgment of nonsuit, the evidrence of plaintiffs that they paid the 
purchase price for the timber under a mistake of fact on the part of 
plaintiffs and defendants, but not Ion the part of lthe makers of the 
timber deed, and in the honest belief that the 45 acres of timber be- 
bnging to the Denning estate was included in tihe timber they pur- 
chased, and that  shortly after the purchase of the timber plaintiffs 
sold it for more than fhey paid for it, d w  not entitle them lb avoid 
the contract, and to recover money from tihe defendants. 

Generally, when money is paid to another under the influence of a 
mistake of fact, and ilt would not have been paid had the person mak- 
ing tihe payment know<n that the fiact was otherwise, the money may 
be recovered. The basis of such recovery is that money paid through 
misapprehension of facts belongs, in equity and good comience, to 
the person who paid it. 4 Am. Jur., Assumpsit, Sec. 24. In  such a oase 
the proper remedy is an action for money had and received. 4 Am. 
Jur., Assumpsit, p. 514. This rule Is subject to certain well defined, ex- 
ceptions, among .them, that a payment induced by mistake cannot be 
recovered if the payee, in equity and p o d  conscience, is entitled to re- 
tain the money received. 40 Am. Jur., Payment, Sec. 188. 

In  the case sub judice, plaintiffs paid in June 1957 for the timber 
$18,375.00 - of which amount $17,500.00 was received by Luby Den- 
ning land wife, the owners of the timber, and a 5% commission (amount- 
ing ,to $875.00 by defendantis. I n  September 1957, or before, plain- 
tiffs sold this timber for $19,000.00. Plaintiffs seek no recovery of the 
$17,500.00. The defendants by their aativitim consummated the sale 
of the itimber to plaintiffs. Defendantis, in equity and good conscience, 
are en\titled ;to retain the 5% commission for their services. The evi- 
dence is insufficient to support a recovery from defendants for money 
had and received. 

McBryde v. Lumber Co., 246 N.C. 415,98 S.E. 2d 663, relied upon 
by plaintiffs as stating the law of this case, is clearly dilstinguish~able. 
That  case holds that where the grantoris in a timber deed go upon the 
land, point out the ,boundaries, and mark trees as being within their 
boundaries, both the grantors and the gnantee, who cut lthe timber 
within the boundaries designated, are liable t o  the owner of .the adja- 
cent land for trespass as joint tort-feasors, if any of the i t r m  so out 
stood on land belonging to  the adjacent owner. 

To wtablish a ciause of action there must be allegata and probata, 
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and the two must correspond with each other. Lumber Co. v. Chair Co., 
250 N.  C. 71, 108 S. E. 2d 70; Whichard v. Lipe, 221 N.  C.  52, 
19 S.E. 2d 14. Plaintiffs evidence, and defendanb' evidence favorable 
to them, considered in the light most favorable to plaintiffs, dio not 
make out a case against defendants, and the trial judge committed 
error in overruling defendants' mlotion for judgment of nonsuit made 
at the close of all the evidence. 

Reversed. 

MAGGIE C. DARROCH v. HAXOLD E. JOHNSON, WINFRED OHALMEXRS 
A X D  BURNETT CHALMERS. 

A N D  

ALICE H. COLVILLE v. HAROLD E. JOHNSON, W1NE"RED CHALMERS 
AND BURNETT CHALMERS. 

A N D  

A. K. DARROCH v. HAROLD E. JOHNSON, WINFRED CHALMERS AND 

BURXETT CHALMERS. 

(Filed 20 Mag, 1959.) 

1. Appeal and  Er ror  8 38- 
Assignments of error not brought forward in the brief are  deemed 

abandoned. Rule of Practice in the Supreme Court No. 28. 

2. Trial § 38- 
The issues arise upon the pleadings only. 

3. Automobiles § 35-- Complaint held to allege joint and  concuming 
negligence. 

The complain~ts alleged that plaintiffs were guests in a n  automobile, 
traveling westmardly a t  a lawful speed on its right side of the high- 
way, that two cars traveling easterly, close together, approached on a 
curve a t  excessire speed, that  the first car was partly to the left of 
the center of the highway and sideswiped the car in which plaintiffs were 
riding, and that  immediately (Lhthereafter i t  was struck by the second oar, 
which was also pantly orer  its center of the highway. Held: The allega- 
tions a re  sufficient to support the averments tha t  plaintiffs were injured 
by the joint and concurring negligence of the drivers of the east-bound 
oars and to support r11e submission of a n  apprcprhte issue thereon. 

4. Negligence 9 & 
An injury may be the result of separate and dhtinct proximate causes 

acting independently of each other if they join and concur in producing 
the  result complained of. 

5. Automobiles 43: Negligence ij 21- 
I n  .an action alleging the joint and concurring negligence of two 
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D A ~ H  V.  JOIINSON AND COLVILLE V.  JOHNSON. 

drivers as the proximate cause of plaintifPs' injuries, there being no con- 
flict in ,&he evidence as  ta the negligence of one of the drivers, the sub- 
mission of an issue as to whether plainbiffs' injuries were the result 
of the joint and concurping negligence of both defendants enablea the 
other defendant to present his contentions that he was not negligent 
or that his negligence was not the proximate cause of the injuries, and 
@is objection to the form of the issue cannot be sustained. 

6. Automobiles Q 4 6 -  
The charge of +he count in this ase on the aspect of joint and con- 

current negligence and proximlate cause held without error. 

7. Automobiles Q 38- 
Testimony of witnesrses, who had obsemed a car approaching for a 

,distance of some 75 to 100 yards, that the car was tm~el ing at  a speed 
of 60 miles per hour or more, is competent, Its weight and crdibiliQ 
behg for the jury. 

APPEAL by defendant Harold E. Johneon from Thompson, Special 
Judge, September Civil Term 1958 of HARNETT. 

These actions were instituted individually by Msggie C. Darroch, 
Alice H. Colville and A. K. Darroch, Ito recover for personal injuries 
alleged to have been sustained as the result of motor vehicle collisions 
by reason of the joint and concurrent negligence of the defendants, 
which collisions occurred on Highway No. 27, near Pineview School, 
in Harnett County, North Carolina, on 9 September 1956. 

The plaintiffs were paissengers in a 1956 Mercury automobile being 
driven #by the  owner, James Colville, westwardly along Highway No. 
27, near Pineview School. The plaiinbiff A. K. Damoch wlas riding in 
the front seat with the driver; the plaintiffs Maggie C. D a m c h  and 
Alice H. Colville were riding in the rear seat. Two children, eight and 
sixteen years of age, were riding in the middle of the front and rear 
seats. The plaintiffs Darroch are husband and wife; the plaintiff Col- 
ville is the wife and Maggie C. Darroch the sister of the owner and 
driver of the vehicle. 

The oomplaints of tihe respective pllaintiffs are substantially the 
same and, by consent of the parties, the cases were maolidraited for 
trial. 

About 1:30 p.m. on 9 September 1956 the Mercury  automobile in 
which the plaintiffs were riding wa+s proceeding in la westwardly di- 
rection when on la curve in the road i t  met the vehicles of the defend- 
ants, a 1941 Ford automobile owned by the defendant Burnett Chal- 
mers and being operated ait the time by trhe defendant Winfred Cihal- 
mers (neither of whom filed answers in these actions), land1 a 1956 
Ford automobile owned and operated by the defendlant Johnson. Both 
of these automobiles were proceeding in an easterly d~irection. 
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The evidence of the plaintiffs tends to show that the Mercury auto- 
mobile was traveling labout 40 to 45 miles per hour, m its right side 
of 'the road; that the cars of the defendants came around the curve 
"very close together"; that the 1941 Ford was leading, being follrvwed 
closely by the 1956 Ford; that as the 1941 Ford came around the curve 
i t  crossed over the center line or partly into its left lane and side- 
swiped the Mercury automobile (the defendlant Johnson's evidence is 
also to this same effect) ; that the Mercury automobile moved partly 
onto the shoulder of the road in an attempt to avoid being hit; that  
after the Mercury was sideswiped by the 1941 Ford, the Mercury and 
the 1956 Ford collided. The 1941 Ford, after sideswiping the Mercury. 
proceeded a short distance and overturned. 

The plaintiffs' evidence further tends to show that in the wllision 
wikh the 1941 Ford the plaintiffs were not personally injured; khat 
their personal injuries were inflicted in the collision between the Merc- 
ury automobile and the 1956 Ford automobile. 

The evidence is sharply conflicting as to where on the road the col- 
lision between the Mercury and the 1956 Ford tactually occurred. 
Plaintiffs' evidence tends to show thah the hIeroury traveled only 
about two and one-half car lengths lafter being sideswiped by lthe 
1941 Ford; that the 1956 Ford was also across the center line (itrs left 
side of the road) by as much 'as eighteen inches 60 two feet when it 
and the Mercury collidedr; that the Mercury automobile was moving 
very slowly ftt the time; that the collision knocked the Mercury across 
the road into the lane for eastrbound hvaffic and that the Mercury and 
the 1956 Ford came to rest facing east; that the front of ithe Mercury 
car was resting on the highway, slightly over the center line, in the 
eastern lane. 

The plaintiff A. K. Darroch and the witness James Chlville were 
allowed to testify, over the objection of the defendant Johnson, that 
the two Ford automobiles were traveling in excess of 60 miles per 
hour as they were coming around the curve. Plaintiff A. K. Darroch 
testified: "I was riding with James Colville * * * in the fronh seat on 
the right-hand side when we were involved in the collision. * the 
road was practically straight where we were a t  the time. There was a 
curve up the road ahead of us approximately 75 yds. The curve was 
t o  our left. I viewed two cars coming around this curve ah la terrific rake 
of speed, facing us. Just as they drove around the curve, they went 
acrosis the line to our side of the road, and the first oar sideswiped rthe 
left-hand fender and, light of our oar, went on past us, 'and turned over. 
Right after the first car struck us, the seoond car hit us - ca-barn! 

This other car hit us right head-on, right directly behind the first 
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oar. When the second car hit our car * * * i t  knocked it clean around 
to our left. At the time our car was hit by the second car, our oar 
was to  the right of the center line; we were to the right all the time." 

The defendant Johmon's evidence tends to shlow that he was travel- 
ing some 75 to  100 yards behind the 1941 Ford; that  when he saw 
the 1941 Ford and the Mercury collide he slowed down; thlat he waa 
a t  all times on his right side of the highway; rhat the Mercury was 
across the center line a t  the time of the second collision. 

The witness Ward, a State Highway patrolman, testifying for the 
defendant Johnson, gave a description of (the physical f ads  tat the 
scene of the collision, including la statement tihat a trail of oil led 
from the "north llane into the south lane" in a southwesterly direction 
(that is, from rthe Mercury's lane of travel to the 1956 Fordk lane 
of travel). On cross-examination this witness testified that in his in- 
terrogation of the defendant Johnson a t  the ~h~ospital after the wreck, 
Johnson said "he was trying to catch that '41 Ford. He told me how 
far he had been chasing it. There was a store back up the road - I 
don't know the distance - they were at  the store when the oar came 
by. He told me he had been chasing that car from that  store to where 
the impact was. He was rational, sober, when he talked 60 me. * 
He came by the stare * * there were two or three colored boys with 
Jldhnson. There were two in Johnson18 car I know of. * The mlored 
boy (mid) 'There goes my car. Let's oatch it.' They got in the m r  
and they were in the process of catching the car when the wreck hap- 
pened." 

The testimony of the defendant Johnson reveals that  the defendant 
Burnett Chalmers was picked up a t  the store when Johnson and his 
companions, Ode11 Doby and Elbert Hlall, left there. Burnet6 Chalmers 
was the owner of the 1941 Ford that  was being driven by Winfred 
Chalmers a t  the time of the wreck. 

Elbert Hall, a witness for the defendant Johnson, testified on cross- 
examination that the 1941 Ford bad been gone about five m i n u h  
when they left the store; "I next saw the Ford at Johnsonville oolored 
school. * * * Johnson started to stop. The colored boy in the back 
wanted to get his car * . At the time we oame up on Chalmers a t  
the school house he was not going as fast as we were going. * * * We 
came within 150 yards of i t  * * *. The guy in the back wanted to get 
his car; that  was his intention of wanting to ride that  far with us. 
At Johnsonville school is where he said the boy would probably go to, 
his brother not having any operator's license; he said he was intoxi- 
cated land he would like to get his car before he killed someone or 
himself." 
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At the trial the defendant Johnmn testified thah he was not raoing 
or trying'to catch .the 1941 Ford; thlart he did not know who owned %he 
1941 Ford until after the wreck. 

The oases were submitted to the jury against Winfred Chalmers land 
Harold E. Johnson only, and the jury was instructed not to consider 
any allegations against Burnett Chalmers. 

The defendant Johnson tendered the following issues which were 
refused: "1. Was the plaintiff injured by the negligence of the de- 
fendant Johnson, as alleged in the complaint? 2. What (amount of 
damages is the plaintiff entitled to  recover?" 

The following issues were submitited in eaoh case: "1. Was 6he plaiin- 
tiff injured by the joint and concurrent negligence of the defendlank 
Winfred Chalmers and, Harold E. Johnson, as alleged in the c m -  
plaint? 2. What amount of damages, if any, is the plaintiff entitled 
to recover?" 

The jury answered the k u e s  in favor of the plaintiff in each of the 
three cases and judgmenk were entered accordingly. 

The defendant Johnson appeals, assigning error. 

Edgar R. Bain and Wilson & Johnson for appellees. 
Dupree & Weaver and Walter Lee Horton, Jr., for appellant. 

DENNY, J .  The defendant sets out in the record on this appeal 
forty-four assignments of error based on forty-five exceptions. How- 
ever, he has not brought forward in hits brief assignments of error 
Nos. 3, 4, 7 through 14, 39, 41 and 42. Hence, these aslsignments of 
error and the excewons upon which they are based are deemed aband- 
oned. Rule 28, Rulee of Praotice in the Supreme Count, 221 N.C. 562; 
Harmon v. Harmon, 245 N.C. 83, 95 S.E. 2d 355. 

Assignments of error Nos. 15 and 16 are directed to the refusal of 
the court to submit the issues tendered by the appellant 'and to .the 
issues submitted by the court. 

Ilt is well settled that issues arise upon the pleadings only and not 
upon the evidential facts. G.S. 1-200; Nebel v. Nebel, 241 N.C. 491, 
85 S.E. 2d 876; Wells v. Clayton, 236 N.C. 102, 72 S.E. 2d 16; Howard 
v. Early,  126 N.C. 170, 35 S.E. 258; Fortesque v. Crawford, 105 N.C. 
29, 10 S.E. 910; Wright v. Cain, 93 N.C. 296; Miller v .  Miller, 89 
N.C. 209; McElwee v. Blackwell, 82 N.C. 345. 

In the instant cases there can be no doubt about the pleadings in 
each case being so cast as to allege that  the resperhive injuries sus- 
tained by each of the plaintiffs "were due to and were the direct re- 
sult of the joint and seve~al  negligmt acts of the defendlank which 
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DARROOH 2). JOHNSON AND COLVILLE 2). JOHNSON. 

concurred and combined to proximately cause the injuries mstained 
by the" respective plaintiffs. 

The complaint in each case sets out in detail the ads of the re- 
~pect ive defendants Winfred Ohalmers and Harold E. Johnson, which 
each plaintiff alleges "combined land concurred and proximsltely caused 
and produced said collision and the injuries therein sustained by this 
plaintiff, and that by reason of the joint and concurring negligence of 
said defendants the plaintiff has been seriously and permanently dam- 
aged land injured * * *." 

In  the case of Barber v.  Wooten, 234 N.C. 107, 66 S.E. 2d 690, the 
plaintiff was a passenger in a car (operated by one McHorney, which 
was being driven southwardly on Highway No. 170, in Curriituck 
County. Another car operated in the opposite direction by W. M. 
Wooten ran head-on into the McHorney car. This wllision, the plain- 
tiff alleged, "set into sequence a chain of events * * * which proxi- 
mately resulted in injuries to the plaintiff." Immedisltely following 
the first collision in which plaintiff suffered some injury, a Dodge 
truck driven by Adam Layden negligently ran into the rear of ithe 
McHorney car and knocked i t  sidewise on the road, inflicting 'addi- 
tional injuries. Shortly after the Layden collision and while McHorn- 
ey's car wais immobile on the right-hand side of the highway, Clyde 
C. Scaff, driving a 1949 Ford convertible wuthwardly along the high- 
way, negligently ran into the side of McHorneyls car, infiioting addi- 
tional injuries to plaintiff. 

The complaint alleged that all three of the defend- were jointly, 
concurrently and, successively negligent in proximately causing the 
injuries h the plaintiff. Separahe demurrers were filed by the defend- 
ants for dual misjoinder of parties and causes of action. The demurrers 
were overruled m d  they appealed. The appellants took the position 
that the negligence of Wooten came to an end before the Layden 
truck struck the McHorney car land that the negligence of both 
Wooten and Layden had spent i k l f  before the Scaff car oame upon 
+he scene, and that, therefore, the negligence of each defendant was 
separate and distinct from the negligence of the others, resulting in 
three separate and distincit causes of faction against three q a r a t e  and 
disconnected defendants. In  speaking for fhe Court, Stacy, C. J., @aid: 
"Ih will be noted the complaint alleges a sequence of events which 
successively, concurrently and jointly produced the plaintiff's in- 
juries. The defendants are sough$ to be held liable as joint tort fe&som. 
Levins v. Vigne, 339 M a  660, 98 S.W. 2d 737, and 4 Bl~ashfield, Sec. 
2552. The (plaintiff alleges successive, joint and concurrent torts which 
in their oumulative effect produced her injuries. 
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"There may bi? one or more proximate causes of an injury. These 
may originate from separahe land distinct sources or agencies operat- 
iug independently of each other, yet if they join and concur in pro- 
ducing the result complained of, the author of each cause would be 
liable for the damages inflicted, and action may be broughh against 
any one or all as joint tort-feasors. White v. Carolina Realty Co., 
182 N.C. 536, 109 S.E. 564." 

I n  light of lthe facts in the a m  now 'before us, i t  would seem the 
plaintiffs were justified in alleging that their respective injuries were 
caused by the joint and concurrent negligence of the defendants. 
Therefore, they had the righit to have the issues as raised by the 
pleadings submitted rto the jury. 

In  Potato Co. v. Jeanette, 174 N.C. 236, 93 S.E. 795, quoting from 
Clark v. Guano Co., 144 N.C 64, the Court said: " 'The w u r t  below 
need not submit issues in any pal.ticu!l~ar form. If they are framed in 
suah a way as to present the material questions in dispute, and so as 
cto enable each of the parties to have the full benefit of his contention 
before the jury, and a fair chance to develop his case, and if, when 
anewered, the issues are sufficient to determine the rights of the parties 
and to support the judgment, the requirement of the &tute is fully 
met.' " 

The appellant herein contends that  he was not permitted to present 
his contentions to tihe jury under the issues submibted. 

In  the case of Lewis v. Hunter, 212 N.C. 504, 193 S.E. 814, the 
plaintiff's intastate was struck by the car of one defendant and car- 
ried on the fender thereof for some 50 to 70 feet before rolling off and 
being struck by the car being ope~ated by the other defendant. The 
first issue submitted to the jury was: "1. Was the death of plaintiff's 
intestahe caused by the negligence of the defendants, or any of them, 
as alleged in the complaint, and if so, by whioh defendant or defend- 
ants? Answer: 'Yes, dl hhree.'" Both defendlants appealed. The de- 
fendant Hunter assigned as error the issues as submitted. The Court 
said: "This assignment of error cannot be sustained since the issues 
afforded full opportunity to the appellant to present his .theory of the 
case, namely, the absence of negligence on his part and the presence 
of contributory negligence on the part of the intestate." 

I n  the instant o m  the defendant was not in any manner prevented 
from presenting his conkntion to the effect that he was not negligent. 
This he did, but, of course, was compelled to do so in light of the 
sharply conflicting evidence - conflicting evidence which hadl to be 
resolved by the jury. There was, however, no conflicting evidence as 
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to the negligence of the defendant Winfred Ghalmers. These mign-  
men& of error are overruled. 

Assignments of error Nos. 33, 36, 37 and 38 are to various portiom 
of the charge rebating to negligence and joint and concurring negli- 
gence, which cover several pages of the record and will not be set out 
herein. However, in our opinion, the parts of the charge compllained 
of in these assignments of error were not prejudicial to  the appellant's 
righb. It is clear that under ithe instructions of the court, before the 
jury could determine whether the joint and concurrent negligence of 
the defendlants proximately oaused the injuries to hhe pllaintiffs, the 
jury was required to determine whether or not the respective defend- 
ants were negligent and whether such negligence was the proximate 
cause or one of the proximate causes that  produced the injuries to the 
plaintiffs. Hence, we hold there ie no merit iln these assignments of 
error. 

The appellant's assignments of error Nos. 1, 2, 5 and 6 lare directed 
to the 'admission of the testimony of the witnesses James Colville and 
A. K. Darroch to the effect that  in their opinion the defendant John- 
son wais operating his car at the time he came around the curve in 
!the highway, just before the ciollision, a t  la speed of 60 miles per hour 
or better, citing Fleming v. Twiggs, 244 N.C. 666, 94 S.E. 2d 821. ' 

I n  the Fleming case, the witness, who wais sitting in her husband's 
parked (oar, testified that  she did not see the Twiggs car until  he 
1,ooked back and it was within seven to nine feet of the back of her 
car and she looked away before rthe Twiggs oar hit her father who 
had just walked behind her car. This €hurt held her testimony as 
to  the speed of the Twiggs car was with6,'lttt phbative value. This is 
a far  cry from observing a car or cars aq$~aaching the witnesses in 
the instant oase for a distance of 75 to 100 yards. The evidence aom- 
p l a in4  of was admissitble, its weight and credibifity was for the jury. 
Lookabill v. Regan, 247 N.C. 199, 100 S.E. 2d 521, and cited oases. 
These assignments of error are overruled.. 9 

The remaining assignments of error have been carefully examined 
and in our opinion they prasent no prejudicial error that would justify 
a new trial. 

I n  the trial below there was no error in law. 
No Error. 
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WILLIAM HAFLRY ENTWIS'TLE; GWlRGE P. ENTWISTLE; MARY EN- 
TWISTLE THOMPSON; AND JOHN W. C. ENTWISTLE v. JOHN W. 
COVINGTON, SmR., EMMA McCULLDN COVINGTON, AND JOHN W. 
COVINGTON, SR., EXECUTOR OF THE WILL OF LEAICE S. COVINGTON. 

(Filed 20 May, 1959.) 

wills g Sl- 
The intent of testator as gabhered from the whole instrument will be 

given effect a s  the paramount aim in the interpretation of a will, un- 
less such intent is contrary to some rule of law or a t  rariance with 
public policy. 

In ascertaining the intenmt of testator, the language will be considered 
in the light of the conditions and circum&ances existing a t  the time 
.the will was made. 

Same-- 
Jn order to ascertain the intention of testator it is permissible to trans- 

pose words, phrases ar clauses, or to disregard or supply punctuation, or 
to supply words, phrases or c l a w  when the sense of the language used 
as  collected from the context manifestly requires it. 

Wills § 3 4 b  Will held not  to have designated persons who were t o  
take i n  event of prior deaths of residuary legatees, and testator 
died intestate in regard thereto. 

Testator, unmarried, was living with three unmarried sisters a t  the 
homeplace. The three unmarried sisters, who were younger than testa- 
tor, predeceased testator, and a t  the time of testator's deaCh be  was liv- 
ing a t  the homeplace with a brother and the brother's wife. The resid- 
uary clause provided that the  residue of the esbate should go to the 
bhree unmarried sisters, naming Uhem, ". or  to those who reside a t  our 
homeplace, Glenwood. a t  ithe time of my death." Held: The periods 
af ter  the name of the llast sister and the name of the homeplace must be 
disregarded, and the effect of the clause is to provide for survivorship 
among the three s W r s  named, rather than to take the residuary estate 
t o  any one living with testator a t  the homep>lace a t  the time of his death, 
and  therefore testator died intestate as  to the property embraced a i t h -  
in the residuary clause. 

Wills 5 3% 
,The presumption against (wr t ia l  intestacy is a rule of constru@tion 

to ascertain testator's intent and does not authorize the court to  make 
a will or to add to a testamentary disposition something which, by 
reasonable inference, is not there. 

Wills $j 3 4 b  
Jn  order to prcwide against the lapse of a legacy by reason of the 

prior death of ,the beneficiary, the testator must provide for the substi- 
tution or  succession of some other recipient, eibher expressly o r  in terms 
from which i t  can be ascertained with sufficient clearness what person 
or persons he intends to take by substitution. 
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APPEAL by defendants from Fountain, Special Judge, November 
Special Term 1958 of RICHMOND. 

This is an action instituted pursuant to the provilsions of G.S. 1-253, 
et seq., t o  obtain a decliaratory judgrnenlt oonstruing the last will and 
testament of Leake S. Covington, deceased. 

Leake S. Covington died testate on 3 January 1958 a t  lthe age of 
54. H e  left a will dated 20 March 1940 which was duly admitted to 
probate in common form in the office of the Clerk of the Superior 
Court of Richmond County, North Carolina, which provided as fol- 
lows: 

(1) Specific bequesh of $1,000 each to the Methodist Churoh of 
Rockingham, North Carolina, and the Richmond County Memorial 
Hospital. 

(2) Specific bequesh of $5,000 each to his brother, John W. Coving- 
ton, Sr., and his sisters, Mlay F., Faihh L. fmd Elna G. Covington. He 
then stated, "Should any of them predecease me, in that  event the Burn 
willed lthem ($5,000.00) shall be added to the residue of my estate." 

(3) A specific bequest of one "fifty doliar m21urity value U. S. 
Saving E Bond" to a family servant, Joe Adam.  

(4) "The residue of my estate anything and everyrthing of value 
I will and bequeahh - to  my isillsrters May S., Fai6h L. & Elna G. Cov- 
ington. or  to those who reside at our homeplace, Glenwood. a t  the 
time of my death." 

(5) John W. Covington, Sr., wlas appointed executor, to serve with- 
out bond. 

Leake S. Covington had four sisters - Mrs. Hannah Covington 
Entwistle, May S. Covington, Faith 1,. Covington, and Elna G. Cov- 
ington - all of whom predeceased him, and one brother, John W. 
Covington, Sr., who survived him and who, with his wife was alleged- 
ly living a t  Glenwood with Leake S. Covington at ;the time of his 
death. Bath John W. Covington, Sr. and his wife are defendants in 
this action. Mrs. Hannah Covington Entwistle, whose husband was 
well-to-do financially and who was not mentioned in tihe will, left 
four children surviving her and they are the plaintiffs in this aotion. 

His Honor heard the testimony of witnesses and made the follow- 
ing findings of fact and conclusiom of bawl among others: 

"4. That in 1940 and for many years prior thereto h a k e  S. Coving 
ton and his sisters, May S., Faith L. and Elna G. Covington, lived at 
their home, G l e n w d ,  as a devoted family unit until the death of 
May (at  the age of 69) in 1944; that  thereafter, Faith L. and Elna 
G. Covington remained in the home with Leake S. Oovington until 
the death of Faith L. (at  the age of 70) in 1949, and thereafter, Elna 
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G.  and Leake S. Covington remained in the home until the death of 
Elna (a t  the age of 72) in 1953. That neither the testator nor the 
three named sisters had issue surviving and neither was ever mar- 
ried. * * * 

"9. That i t  was Leake S. Covington's intent as expressed in his 
will and i t  was his dominant purpose with respeot to the residue of 
his estate as expressed in the residuary paragraph of his will to be- 
queath and devise his residuary estate eo that i t  would wholly sur- 
vive among the three above-named sisters so long ae they Or any one 
of them should be living and residing a t  Glenwood. 

"10. That in the residuary paragraph of Leake S. Covingtonls will, 
the clause reading: 'or to Qhme who reside a t  our homeplace, Glen- 
wood, a t  the time of my death' was intended to be and was a clause 
referring to and limited to the thiree sisters, May, Faith and Elna, and 
was intended to accomplish and effeotive to laccomplish complete sur- 
vivorship of the residuary estate to the three said sisters so long a s  
they or any one of them should be living and rasiding a t  Glenwood, 
and was not intended to operate and not operative for the benefit of 
any other persons. 

"11. * that the bequest of five thousand dollars to May S., Faith 
L. and Elna G. Covington each is ineffeotive because of the death of 
each prior to the death of Leake S. Covington." 

From the foregoing findings of fact the court concluded fol1ow.s: 
"That upon the deatrh of Leake S. Covington, his three sisters, May, 

Faith and Elna Covington, having predeceased him, the bequest and 
devises of the residuary paragraph of his will lapsed and the said 
residuary paragraph became ineffective, and his residuary estate 
thereupon descended by operation of law to his heirs and next of kin. 

"That the plaintiffs and John W. Covington, Sr. are the only sur- 
viving heirs a t  law and next of kin of Leake S. Covington, and as 
such are entitled to the estate of Leake S. Covington *" 

Judgment was then entered to the effect that John W. Covington, 
Sr. is entitled to one-half of the personal property and a one-half un- 
divided interest in all real estate, and thlat each of the four plaintiffs 
is entitled to a one-eighth interest in the personal property and an 
undivided one-eighth interest in all real estate. 

The defendants excepted to certain of the findings of f a d  and con- 
clusions of law, and appeal, assigning error. 

Leath & Blount and Blakeney & Alexander for plaintiff appellees. 
Jones & Jones, Page & Page and Harvey C .  Carroll for defendant 

appellants. 
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DENNY, J. All the assignments of error of the appellants involve 
the same primary question, which is: Where a residuary clause in 
testator's will provides, "The residue of my estate anything and every- 
thing of value I will and bequeath to my sisters May S., Faith L. & 
Elna G. Covington, or to those who w i d e  a t  our homeplace, Glen- 
wood. a t  the time of my dleat~h," and ithe three named sisters pre- 
deceased the testator, was it the intention of the &tator that the 
residue of his estate should devolve upon anyone who was residing 
a t  Glenwood a t  the time of his death? 

The appellants contend that the words "or to those who reside a t  
our homeplace, Glenwood. a t  the time of my death," ehould be con- 
strued to mean: or to anyone who resides a t  our homeplace, G l e n w d ,  
a t  the time of my d,eath. Therefore, they contend that the defendants, 
John W. Covington, Sr. and his wife, Emma McCullen Covington, 
were residing a t  the Leake S. Covington home, Glenwood, 'at the time 
of his death and are, therefore, ent i t ld to take the testator1& entire 
estate under the provisions of said residuary clause. They further con- 
tend that such residuary clause is sufficient to have included any per- 
son or persons residing lat the Leake S. Ciovington home, G l e n w d ,  
a t  the time of the death of Leake S. Covington, even though such per- 
sons h'ad been strangers in blood. 

The appellees on the other hand contend that the natural and proper 
construction to  be placed on the last part of the residuary clause is 
this: or to those of my named sisters residing a t  our homeplace, Glen- 
wood, tat the time of my death. Consequently, they contend that the 
word "those," as used in the above olause, refers only to the named 
sisters, May S., Faith L. and Elna G. Covington, and to no other per- 
son or class of persons, and t3he court below so held. 

The paramount aim in the interpretation of a will is to ascertain 
if possible the intent of the testator. In our effort to wcertain the 
tesbator's intent, we must consider the instrument as a whole andl 
give effect to such intent, unless i t  is contrary to some rule of law or 
a t  variance with public policy. Trust ('0. v. Taliaferro, 246 N.C. 121, 
97 S.E. 2d 776; Barton v. Campbell, 245 N.C. 395, 95 S.E. 2d 914; 
Mewborn v. Mewborn, 239 N.C. 284, 79 S.E. 2d 398; Gatling v. Gat- 
ling, 239 N.C. 215, 79 S.E. 26 466; Trust Co. v. Whitfield, 238 N.C. 
69, 76 S.E. 2d 334; House v. House, 231 N.C. 218, 56 S.E. 2d 695; 
Williams v. Rand, 223 N.C. 734, 28 S.E. 2d 247; Never v. Bulluclc, 210 
N.C. 321, 186 S.E. 356. To aid in ascertaining the intention of a 
testator, his will is to be considered in the light )of conditions and cir- 
cumsbances existing a t  the time the will was made. Trust Co. v. Wolfe, 
243 N.C. 469, 91 S.E. 2d 246; Trust Co. v. Green, 238 N.C. 339, 78 
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S.E. 2d 174; Bradford v. Johnson, 237 N.C. 572, 75 S.E. 2d 632; Trust 
Co. v. Waddell, 237 N.C. 342, 75 S.E. 2d 151; Trust Co. v. Bd. of 
National Missions, 226 N.C. 546, 39 S.E. 2d 621; Cannon v. Cannon, 
225 N.C. 611, 36 S.E. 2d 17. 

It is permissible in order to effectu~ate or ascertain a testator's in- 
tentiojn for the Court to transpose words, phnases, or clauses. Coppedge 
v. Coppedge, 234 N.C. 173, 66 S.E. 2d 777; Willianzs v. Rand, supra; 
Heyer v. Bulluck, supra; Washburn v. Biggerstaff, 195 N.C. 624, 143 
S.E. 210; Gordon v. Ehmnghaus, 190 N.C. 147, 129 S.E. 187. 

Likewise, to effectuate the intention of the testator the Court may 
disregard, or supply, punctuation. Coppedge v. Coppedge, supra; Wil-  
l i a m  v. Rand, supra; Carroll v. Herring, 180 N.C. 369, 104 S.E. 892. 
Even words, phrases, or clauses will be supplied in the construction of 
a will when the sense of the phrase or clause in quwtion as oollected 
from the context manifestly requires it. Mewborn v. Mewborn, supra; 
Coppedge v. Coppedge, supra. 

I t  would seem to be clear that the period in the residuary clause 
under consideration, between the name of "Elna G. Covington" and 
the word "or," as well as the period between the word "Glenwood" 
and the word "at," has no legal significance whatever and was clearly 
nothing more than typographical errors in punctuation by the writer 
of the will and will be disregarded. 

I t  is conceded by all parties to this aation that the chief objecb of 
Leake S. Covington's affections were his three maiden sisters, May S., 
Faith L. and Elna G. Covington, who lived with him at their old 
homeplace, Glenwood. I t  is likewise conceded that, with respect to 
his residuary estate, it was Leake 9. Covington's dominant desire and 
purpose so to dispose of his residuary estate that  i t  would go to these 
three sisters and to the survivor or survivors of them, so long as they 
or any one of them remained living and residing a t  Glenmod. It fol- 
lows, therefore, that  if any one of the three sisters named in the rasid- 
uary clause had been living and residing a t  Glenwood a t  the time 
Leake S. Govington died, she would have taken the entire residuary 
estate. 

The appellants argue and contend thtat the court below made an 
erroneous interpretation of the residuary provisions of the will under 
consideration because it results in partial i n W a c y  and that  there is 
a presumption against intestacy. It is true that as a general rule a 
will will be so interpreted as to prevent intestacy as to any part of 
the estate, unless there is an apparent intention to the contrary or the 
provisions of the will are suoh that  under the conditions and circum- 
stances existing at the time of the death of the testator intastacy must 
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follow as a matter of law. Renn v. Williams, 233 N.C. 490, 64 S.E. 2d 
437; Seawell v. Seawell, 233 N.C. 735, 65 S.E. 2d 369. 

I n  Wdliard v. Weavil, 222 N.C. 492, 23 S.E. 2d 890, this Court 
said: "We lare not inadvertent to the presumption against intestacy, 
called to our attention by the plaintiffs; but (this rule, however strong, 
is but a rule of construction, which must yield to  the true intent of 
the k s h t o r  when it can be ascertained. It does not authorize the 
h r t  to make a will or to add to la testamenhary disposition something 
which, by reasonable inference, is not there, or to make intestacy im- 
passible." 

Likewise, in the case of Van Winkle v. Berger, 228 N.C. 473, 46 
S.E. 2d 305, i t  wais said: "The rule against intestacy, however, is 
merely one of construction to be applied where the phraseology is lam- 
biguous or the intent is uncertain. A inan is aot required to visualize 
all ohanges and contingencies near or  remote, trivial or important, 
whiah might come about during la considerable period of time follow- 
ing his demise and meticulously provide against intestacy in order 
to make a valid will; nor may the Court, by *he exercise of a hind- 
sight 'better than his foresight, improve upon the testamentary die- 
position." 

The appellants contend that  (the testator, when writing his will, 
foresaw that  his three sisters would probably predecease him and 
that someone would have to move to Glenwood to live with him and 
bake care of him, and that, if suoh even* happened, he would want 
hhose who were living with him and caring for him a t  the time of his 
death to have the residue of his estate. The facts as they exbted when 
the will was written in 1940 show the fallacy of this contention. At 
that time, Leake S. Covington wm 66 years old; hlay S. wae 64; Faith 
I,., 61; and Elna G., 59. There is nothing revealed by the record in this 
case that would indicate tihat Leake 8. Oovington hlad any reason to 
believe or foresee that  all three of his sisters, who were younger than 
he, would predecease him. 

It is quite clear under our decisions that if the residuary clause 
under consideration had bequeathed and devised the residuaxy estate 
to the three sisters of the h b a t o r  by name and had omitted the clause 
"or to those who reside at our homeplace, Glenwood, a t  the time of 
my death," there would have been no survivorship; and as each one 
of the sisters died, prior to the deatah of the testator, the bequest and 
devise to such deceased sister would have lapsed and her share of the 
r ~ i d u s r y  estate would have gone as intestate property. Winston v. 
Webb, 62 N.C. 1, 93 Am. Dec. 599; Twitty v. Martin, 90 N.C. 643; 
Battle v. Lewis, 148 N.C. 142,61 S.E. 634; Wooten v. Hobbs, 170 N.C. 
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211, 86 S.E. 811; Reid v. Neal, 182 N.C. 192, 108 S.E. 769; Daniel v. 
Bass, 193 N.C. 294, 136 S.E. 733. 

I n  96 C.J.S., Wills, section 1216, page 1053, et seq., i t  is said: "A 
testator may prevenit a testamentary gift from lapsing, beoauw of 
the death of the donee before his own death by the expression of such 
intention and a provision for the substitution or succession of some 
other recipient in case of the intermediate death of lthe first named 
donee. It is essential, however, to  effect this objecit that  i t  clearly ap- 
pear that  the testaitor intandtd to prevent a lapse, and he must declare, 
either expressly or in terms from which i t  can be collected with sufE- 
cient clearness, what person or person's he intended to substitute for 
the legatee dying in his lifetime." 

We concur in the inteqxetation that  the court below placed upon 
the residuary clause of the testator's will, to the effect thak, upon the 
death of Leake S. Covington, his three sisters, May S., Faith L. and 
Elna G. having predeceased him, the bequests andl devises made in 
the residuary clause of his will lapsed, and said residuary clause be- 
aame ineffective and his residuary estate thereupon descended by 
operaton of law to his heirs and next of kin. 

In  our opinion, the facts found by the court below are supported 
by competent evidence and such findings are sufficient to support the 
conclusions of law and the judgment entered pursuant thereto. 

All of Ghe appellants' assignments of error are overruled and the 
judgment is 

Affirmed. 

LACY DICKEY, EXECUTOR OF THE ESTATE OF L. F. TROXLJCR, DECEASED; 
LACY DICKEY, INDIVIDUALLY, AND HIS WIFE, GLADYS K. DICKEY, V. 

AMANDA T. HERBIN ( W I D O W ) ,  JOE TROXLER AND ISIS WIFE, P E m L  
TROXLER, PAUL TROXLER AND HIS WIFE, LENORA TROXLER, 
FLOYD LUOAS TROXLER AXD HIS WIFE, ELIZABETH TEOXLER AND 
IRVEN TROXLER AND HIS WIFE, CORNELIA TROXLER, FRAh%ES 
T. 'SMITH AND HER HUSBAND, B. A. SMITH, MYRTLE T. MORGh&' AND 

HER HUSBAND, JACK MORGAN, ROb&VD LYMAN mOXLER AND H I S  

WIFE, LILLIAN WEBSTER TROXLER, VESTA PEAEL TROXLER 
BEEL AND HER HUSBAND, EDWIN L. ELOBnT SAMUEL TROX- 
LER, JR. AND HIS WIFE, MILDRED KILGORE TROXLER, WILLIAM 
FINOH TROXLBEi AND H I S  WIFE, =ION PITTMILN TROXLER, VIR- 
.GINIA FRANCES TROXLER CLODFELTER AND HER HUSBAND, JOHN 
D. CLODFELTER, OIdi Cc&EkfAN AND HER HUSBAND, ED'WkRD  OLE 
MAN, ROSIE ANDERiSON AND HER HUBBAND, chROV~l3 ANDDRSON, 
RUTH THOmSON (WIDOW), ANNm KIZIAH AND HEB HUSBAND, J. F. 
KIZIAH, EUORAH WINN AND HEB HUSBAND, HUGH WINN, ODELL 
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W ~ E ,  L%IA B R I W S ,  KATIE SUMXDFUS (WIDOW), ROBEEtT L. SUM- 
MEWS, JR. ( B I N ( ~ L E ) ,  WILbIAM VIiRGIL SUM'MBRS (BINGLE), CLAR- 
BINOH WWIN SUMMERS AND WIFE, BOBBY JEAN S U M W R S ,  DON- 
NID I?. 'SUMMBBS AND WIFE, O m I A  S U M W R S ,  RAYMOND T. SUM- 
MElR8 AND w m s ,  NOILMA ISUMMXRS, VIRGINIA SUMMJDRS PAYNE 
AND HUBBAND, JOHN HENIRY P A Y m .  

(Filed 20 May, 1959.) 

1. Appeal and Error Qg 2, 4- 
.Only lthe party aggrievd is wtttled to appeal, and when appellant 

L not the Darts aggrieved the Supreme Court obtains no jurisdiction 
and will di&~i& the-appeal ex mero motu. G.S. 1-271. 

a. Appeal and Error § 4- 
An executor who is also a bemi3clary under the will is not, in  his 

represenhtive capacity, the panty ,aigg~ieved by a judgment designaking 
Dhe fund which should bem the costs of administmaon, and holding that 
~ W t a t o r  died intestate a s  to centxiin lapsed legaaes, and the executor 
may not prosecute an appeal from such judgment in hds representative 
capacity for  his beneflt aa a legatee or devisee. 

8. Same: Declaratory Judgment  Act 8 2- 
While an executor may mainbain a n  action under the Declaratory 

Judgment Act for direction in the disposition of the estate, that  Act 
.does not empower him to appeal in  his representatha capacity from a 
judgment directing the disposition of the estate a s  between the bene- 
doiaries and distributees, and  which, therefore, does not adversely affect 
Ithe estate. Q.S. 1-258. 

4. Appeal and Error 8 P 
8.5.  1-63, authorizing a n  executor to sue without joining the person 

for whase benefit the action is prosecuted, rel&tes to parties and does 
mmt authorize an executor 60 sppeal fm a judgment e-ed in a n  action 
under the Declaratory Judgment Act when such judgment does not ad- 
versely affect the estate. 

5. Appeal and Error 14: Wills § 39- 
Upon a n  appeal by the executor in his representahhe capacity from 

a judgment which does not adversely affect the esbate, the costs of the 
appeal, including attorneys' fees. are  not proper charges against the 
estate. 

APPEAL by Lacy Dickey, executor of the will of L. F. Troxler, de- 
ceased, from Armstrong, J., February 23 Civil Term, 1959, of GUIL- 
FORD, Greensboro Division. 

The facts necessary to  a decision are as follows: 
L. F. Troxler died testate on 3 September, 1957, and left no widow 
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or  issue surviving. His heirs a t  l'aw and next of kin consisted of a 
sister, a brother and seventeen nieces and nephews, children of de- 
ceased sister andl brothers, all of whom are of age and sui juris. He 
made no ,provision for any of them in his will. 

The will devised and bequeathed specific l a d s  and personalty to 
R. L. Summers and Kate Summers, not related to him by blood or 
mtarriage. There were specific devises of realty and specific bequests 
of personalty to  Grover 0. Dickey and Lacy Dickey, nephews of 
itestator's deceased wife. There was la apecific devise of land to Ross 
Brigge and Leli'a Briggs. The residue of the estate w m  willed to 
Grover 0. Dickey, Lacy Dickey and R. L. Summers. The will ap- 
points Lacy Dickey executor. It provides that the debts and funeral 
expenses shall be paid "from the first moneys coming into" the hands 
af the executor. 

The will was admitted to probate and Lacy Dickey qualified rn 
executor. The estate consisted of lands, tax value $20,690.00, cash 
and in banks, $13,908.00, and miscellaneous chatttels, estimated value 
$7,095.00. The debts appear to be considerably lass than the cash and 
personalby. 

R. L. Summers died 12 April, 1953, before the death of the testator, 
and the devises and bequests to him lapsed. 

Lacy Dickey, as executor and individually, instituted this acition 
under the Uniform Declaratory Judgrnenrt Act, G.S. 1-253 et  seq., t o  
have the court interpret and construe the will, give directions for the 
administrahion of the estate, and, designate the property from which 
debts and costs of administration are to be paid. All devisees, legatees, 
heirs a t  law and next of kin are parties, and have filed pleadings or 
been served with summons. The complaint asks seven specific ques- 
tions with respect to the interpretation and construction of the will 
and the ladministrartion of the estate. 

The came came on for hearing before Judge Armstrong without the 
intervention of a jury. The f ads  are not in dispute. The judge made 
findings of fact and conclusions of law and entered judgment un- 
equivocally answering the seven questions set out in the complaint. 

The executor excepted to the following portion8 of the judgment: 
"(d) .  The (specific) devise and bequest . . . to Robert L. (R. L.) 

Summers having lapsed goes intestate and not through the residuary 
c l a w  . . . (parentheses ours). 

"(e).  The lapsed legacy to R. L. Summers in . . . the residuary 
clause goes intestate and not to the other two residuary beneficiaries, 
Grover 0. Dickey and Lacy Dickey. 

"(f) .  The indebtedness, casts of administration and other expenses 
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of the  &ate should be paid out of land from the first moneys wming 
into the hands of the executor belonging to the testatorts eatate which 
was the $13,980.00 in cash and bank accounts." 

Lacy Dickey, in his individu~al capsiclity, did not except or appeal. 
Neither did any of the other individual partes to the action. Lacy 
Dickey, as executor, appealed from the judgment and assigned error. 

John D .  San thos  and Rufus  W .  Reynolds for Lacy  Dickey,  Execu- 
tor, appellant. 

Thomas C. C a ~ t e r  and John H .  Vernon for appellees. 

MOORE, J .  I t  is clearly apparent that the rulings of the count be- 
low to which the executor excepts are not adwerse to the interests of 
the L. F. Troxler estate, but are adverse to Lacy Dickey, individually, 
and the other residuary legatee and devisee. In  the trial below the 
executor contended, and conten& here, that the lapsed devises and 
legaioies of R. L. Summers should not go intestate, but should go to 
the surviving residuary legatees and dlevisem, namely, Lacy Dickey 
and Grover 0. Dickey. He further contends that  if they do go intes- 
tate, that the debt and costs of administration should be paid from 
the intestate estrute and not from the cash. A reversal of the rulings 
excepted to wwld benefit Lacy Dickey, individually, and not the 
e&te he represents as executor. The parties adversely affected by the 
judgment, Lacy Dickey, individually, and Grover 0. Dickey, did not 
appeal, and w e  must conclude that they are satisfied with the judg- 
ment. , k t  

The following question arises: Is  the executor a party aggrieved so 
as to give him the righlt to appeal in this case? It is 6rue that the ap- 
pellees have made no motion to dismiss on the ground that the execu- 
tor is not a party aggrieved. But where i t  a,ppea,rs that the appellant 
is not a party aggrieved, the que~tions raised by the appeal are nat 
in contsoversy so far as the litigartion is concerned, no jurisdiction of 
any matiter to which the action relates is conferred by the appeal, 
and this Court will m mero motu  dismiss the appeal. In Langley v. 
Gore, 242 W.C. 302, 87 S.E. 2d 519, the appellants asserted that they 
did nab claim .a fund in the hancls of the clerk of the Superior Court 
but had appealed on.the ground that they did not ;think the appellees 
were entitled to it. Speaking to the subject, the Court eaid: "Any 
panty aggrieved may appeal in the csses prescribed in Chapter 1 of 
General Statutes entitled 'Civil Procedure.' G.S. 1-271. And this Court, 
in interpreting and applying this statute, has uniformly held that  only 
the party aggrieved may appeal from the Superior Court to the Su- 
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preme Coud. See Watkins v. Grier, 224 N.C. 339, 30 S.E. 2d 223, and 
numerous other cases. Therefore, we are oonstraind rto hold that  
by this appeal this Court has not acquired jurisdiction of my matter 
to which the action or proceeding may relate. Such (being the case, 
the Court is impelled ex mero motu to dismiss rthe appeal for want 
of jurisdiction. See Henderson County v. Smyth, 216 N.C. 421, 5 S.E. 
2d 136, where prior casas are cited. See also Baker v. Varser, 239 N.C. 
180, 79 S.E. 2d 757, and cases cited." 

It is true that this action was brought under the Uniform Declma- 
tory Judgment Act, General Statutes of North Carolina, Chapter 1, 
Article 26, sections 1-253 to 1-267, inclusive. The pertinent portion 
of G.S. 1-255 provides that "Any person interested ais . . . an execu- 
tor . . . in the administration of the estate of a decedenk . . . may 
have a declaration of rights or legal relations in respect thereto: (a )  
To ascertain any olass of creditors, devisees, legatees, heirs, next of 
kin or others; or (b) To direct the executors, adminishratoris, or 
trustees to do or abstain from doing any particular act in their fidu- 
ciary capacity; or (c) To determine any question arising in the ad- 
ministration of the esbate or trust, including questions of construotion 
of wills and other writings." 

There is no doubt that the executor had the right to institute the 
aotion and ask for a declaratian in the first instance. Trust Co. V. 
Henderson, 226 N.C. 649, 39 S.E. 2d 804. The question is whether he 
may now appeal from a judgment of la oourt of competent jurisdiotion 
which has declared his rights and duties and interpreted the will in 
such manner that the testator's estate is n d  adversely affected. G.S. 
1-258, which is a part of the Uniform Declaratory Judgment Act, 
provides that  "All orders, judgments and decrees under this article 
may be reviewed {as other orders, judgments and decrees." Obviously 
rthe act doas not enlarge hhe right of an executor for a review, but 
provides for review under the same rules that apply in cases not 
brought pursuant to the act. 

Under the decisiom of this Court, interpreting G.S. 1-271, only a 
party aggrieved may appeal to the Supreme Court. Langley v. Gore, 
supra. and cmes there cited; 1 N.C. Index ( S h g )  page 76. "A party 
aggrieved is one whose right has been directly and injuriously affect- 
ed by the action of the court." MlcIntosh, N. C. Prac. and Proc. in 
Civil Cases, pp. 767-8; Freeman v. Thompson, 216 N.C. 484, 5 S.E. 
2d 434. 

"As a general rule, a pemonal representative can appeal in his rep- 
resentative capacity only when he i6 aggrieved in trhat capacity, and 
not when he is aggrieved, in his individud capacity only. In  the latter 
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caise he must appeal, if a t  all, lin his individual capacity. He cannot 
appeal individually if he is aggrieved in his representative capmity 
only. . . . An executor or administrator may not secure review of a 
judgment, order or decree merely determining the rights as between 
the parties entitled t o  the estate or distributing the eat& or la part 
tihereof among heirs, next of kin, devisees, or legatees where the court 
had jurisdiation, unless there are exceptional circumhances taking the 
case out of the generail rule, . . ." 4 C. J. S., Appeal and Error, Sec- 
tion 193b and el pp. 583-585. 

Where there is a contmversy between legrutees under a will, in 
whioh controversy the execubr, as such, has no interest, such execu- 
tor is not a party aggrievd by a decree of distrilbution and may not 
appeal therefrom. I n  re Babb's Estate (Cal. 1927), 252 P. 1039. 

In Surratt v. Knight (Md. 1932), 158 A. 1, there was a caveat to 
a will. The will wais sustained, )but the heirs and the residuary legatees 
compromised their cllaim. The executor refused to recognize the agree- 
ment, ssked the court of equity to construe the will and pass upon the 
validity of the compromise agreement. The court upheld the agree- 
ment and dismissed the action. The executor noted an appeal. The 
Court of Appeals declared: "An executor is the personal representa- 
tive of the testator, and, after probate, i~ oharged with the duty to 
defend and maintain the validity of the instrument with loyalty and 
fidelity, and to complete the administration of the estahe in accordance 
with the terms of the will, under the law. . . .(A)fter the dimnissal 
by the chancellor, the executor had no personal interest in funther 
litigation. There is no question affecting the proceeds of the testator'e 
estate in his hands for distribution, no doubt of who the residuary 
legatees are, nor of their identity and of eheir capacity to take. The 
executor's commissions and allowances are not involved, and he hlas no 
interest in the fund be divided. Every lone but the executor is satis- 
fied, and no one has united in the appeal. It does not [appear from 
the record that  the executor has in any capacity such an interest in 
+he mbject matter as entitles 'him to appeal, and therefore this appeal 
m w t  be dismissed,." See also Hetzell v. Morrison (Ind. 1945), 60 N.E. 
2d 150. 

An executor who is a h  a devisee lor legatee may not appeal as exe- 
cutor to protect his personal interest as against other devisees, lega- 
tees or claimants when there has been no judgment adverse to the 
estate. 

In an Ohio case, an administrator appealed from an order of dis- 
tribution. He claimed all of the funds individually. The Court said: 
"The administrator was not prejudiced by the wdsr of the Probate 
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Court direoting the distribution of the fund, and his whole interest in 
abjmting to the diekribution was a personal interest. The record shows 
all parties are satisfied with the order of distribution, and none of 
them has appealed. The administrator cannot represent them in lthe 
appeal. The 'administrator seeks by his appeal from the Probate Court 
to advance his personal interesik to the disad~vantage of all other 
p a ~ i e s .  This, he cannot do." In re Hoffman's Estate (Ohio 1941), 37 
N.E. 2d 646. 

"An executor of an estate as such cannot appeal from ,the decision 
of the trial court refusing to approve his original final r e p t ,  to which 
exceptions were filed by other l e g a h ,  where ,the rulings were for the 
benefit of the estate, and bhe only relief sought by the appeal wlas on 
behalf of the executor as an individual legatee." (Headmte). "It is 
apparent that by Ithis proceeding Alexander J. Wiley is seeking to 
advance his individual interests, which direobly conflict with ;the trust 
which, as executor, it is his duty scrupulously to protect. If he feels 
fhlat he has suffered any injustice in this matter, i t  can be only be- 
oause he has been denied that which he sought for his own personal 
benefit." Wiley v. Wiley (Ind. 1919), 122 N.E. 25. 

It is true that  G.S. 1-63 provides that  "An executor . . . may sue 
without joining wihh him the person for whose benefit the action is 
prosecuted." This wction is la part of Artilcle 6, Chapter 1, relating to 
parties. But i t  will be observed ,th& the Uniform Declaratory Judg- 
ment Act requires all persons to be made parties who hsave or claim 
any interest. G.S. 1-260. Therefme, G.S. 1-63 has no appli'cation in 
this case. The administrator or executor must remain impartial ais be- 
tween the confliating claims of those entitiled to the estate. The case 
of Fidey v. Finley, 201 N.C. 1, 158 S.E. 549, involved a cont~oversy 
among the devisees under the will. The holding of this Count is well 
stated in the  second headnote as follows: "The Court will not con- 
btrue the provisions of a will in an action  brought by an exacutor un- 
less for the purpose of aiding him in .the ladministration of the estrute, 
and where suit is brought by an executor )to settle la dispute among the 
devism as to the quality of the estate devised, 'and lthe lands have 
already been sold and the proceeds are in the hands of the executor 
for distribution, the aation and the appeal from the judgment of the 
lower court will be dismissed." See lalso Gregg v. Williamson, 246 
N.C. 356, 98 S.E. 2d 481; Summerlin v. Morrisey, 168 N.C. 409, 84 
S.E. 689; Strauss v. Loan Assn., 118 N.C. 556, 24 S.E. 116. 

In the instant case the appelllant may not represent the devisees 
and legatees against the heirs at law and next of kin. He was not a 
party aggrieved, and the appeal must be dismissed. 
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The costs of the appeal, including (attorneys' fees incident to the 
appeal, w e  not proper charges against the estrute of L. F. Troxler. 
Summerlin v. M o h e y ,  supra; Sumatt v. Knight, supra. 

Appeal dismissed. 

J. H. GODWIN v. HOOVER HINNANT. 

(Filed 20 May, 1959.) 

1. Reference § 14a- 
A provision in a n  order of rereference thaet the parties should have 

twenty days from the  referee's report in  which to file exceptions can- 
not have greater force than the statutory limitation, G.S. 1-195, and 
does not impair tbe discretionary authority given the court by G.S. 1-152 
to extend the time for filing such exceptions. 

2. Same- 
Defendant may waive his night to  trial by jury on appeal in a com- 

pulsory reference by failing to comply with the statutory procedure for 
the preservakion of such right, and  likewise She plaintiff may m i v e  de- 
fendant's failure to  follow the gtatutory procedure by failing to ehal- 
lenge the sufficiency of defendant's exceptions and by failing to object 
to the submission of the issue to the jury. 

An exception to a n  order of the court extending the time for flling 
exceptions to  the report of the r e f e m  is not a challenge to the suffi- 
ciency of defendant's exceptions to ehe findings or to the submissioii of 
the issue to  the jury. 

4. Reference 8 0- 
The objective of a compulsory reference is to eliminate uncontroverted 

items s o  a s  to si,mplify ,the scope of the jury's inquiry, and therefore the 
exceptions to the  flndings should be specifically directed to those r e  
lating to the particular items controverted, and a party may not take 
broadside exceptions to the findings. 

5. Account § 3- 
I n  a n  action on a n  account the burden is  upon the creditor to prove 

the correotnew of each ccmtrcwerted charge, and the burden is upon the 
debtor to establish payments beyond thlose admitted. 

5. Account § 1- 
Ordinarily the law imposes no greater burden upon ,the creditor than 

on the debtor to keep a n  accurate record of the debits asld credits, and  
3t is error for  the court to charge, emn a s  a contention, that  the law 
imposed the duty on the  creditor not only to keel, the r ~ c o r d s  but to 
keep them in such manner a s  to disclose that  they were accurate and 
could be relied on by the  parties. 
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6. Account 2- 
In  an action on aa accourut it  is error for the court to charge that 

the burden is on the creditor to esteblish the allegations of the ccun- 
plaint, without applying the law to the facts in  evidence, but  the court 
slwnld chawe the jury the law applicable upon the evidence a s  to each 
controverted item. The mere statement of the contentions of the parties 
is insufficient. 

7. Trial 5 3 1 L  
Under G.S. 1-180 i t  is mandahry upon the court to charge the jury as 

to the law applicable to the various factual ~ i tua t ions  'presented by the 
cxmflioting evidence, and the failure of the court t o  so charge the law 
arising upon the evidence, except in stating the contentions of the parties, 
mnst be held for prejudicial error. 

APPEAL by plaintiff from Frizzelle, J., January 1959 Civil Term of 
WILSON. 

The complaint alleges balances owing plaintiff far the years 1954 
and 1955 for merchandise sold and advances made by plaintiff to  de- 
fendant pursuant to a contract by whioh defendlank, as tenant, famed 
plaintiff's land. The aomplaint does not set out the contractual provi- 
sions for the operation of the farm. 

The answer merely denies the allegations of ithe complaint, specifi- 
mlly denying any debt owing by defendant to plaintiff. 

At the January Term 1957 Judge Stevens, finding the taking of an 
arcwunt involving farming operations covering a period of two years 
was necessary, ordered a reference. Defendant excepted. 

In  June 1957 the referee, after hearings, filed his report. Summfarized, 
he reported: 

(1) Plaintiff and defendant occupied the relation of landlord aad 
tenant in farming operations for several years prior to 1954. 

(2) This relationship continued in 1954. Plaintiff, as landlord, was 
to furnish the land, such equipment as he owned a t  the beginning of 
the year, one-half of the fertilizer, curing oil, poison, m d  tobacco 
seeds; and supply defendant with groceries and cash necessary for dte- 
fendant to operate the farm. Defendant was to furnish d l  llabor in 
connection with the production and harvesting of the crop and the 
other half of the fertilizer, oil, poison, and seeds. The rental of a tobac- 
co barn was to  be paid one-half by each party. The crops were Ito be 
divided one-half t o  plaintiff, the other half to defendant. Defendant 
performed his part of the contract. 

(3) During the year plaintiff sold groceries, made advances in aaah 
and supplies, and furnished one-balf of the fertilizer, oil, and poison 
to the amount of $3,260.84. Defendant ,paid thereon from the sale of 
the crops $2,072.76, leaving a balance owing of $1,188.08. 
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(4) The farming contract was renewed for 1955 with the mdifica- 
tion that, plaintiff should install an irrigation system, and defend~ant 
would pa.y for the gas and oil for ib aperation. 

(5) Plaintiff performed his pa.nt of the 1955 contract. 
(6) During 1955 it waa agreed that pbaintiff would acquire a tobacco 

harvester which defendant would ujse and pay plaintiff five cents per 
stick for tobacco so harvested. Defendant h a r v h d  4,748 sticks with 
that maohine. 

(7) Defendant failed ;to harvest the oorn. Pllaintiff did so land credit- 
ed plaintiff1@ acoout  with his share, to wit, $67.50. 

(8) Pursuant to the contract plaintiff made sales and (advances to 
defendant during 1955 aggregating $3,072.79. Defendant paid from 
the sale of c rop  $2,745.93. In \addition defendant was entitled to a 
credit of $67.50 for the corn harvested by ,pllaintiff and $58.50 for work 
b e  for plaintiff by defend~ant, leaving a balance owing for tihat 
year of $200.86. 

(9) No pa& of the lbdances for 1954 and 1955 have been paid. 
Defendant in !apt time filed exceptions to eaoh finding of fact except 

the first. Except for the reference to the number of findings of fact to 
whioh bhe exception is addregsed, they are in identiod language as 
follows: "To the finding of fact # 3, defendant excepts and specificdly 
demands a trial by jury for that said f i n d i i  of fact iis not supported 
by any wmpetent evidence, and is contrary b the greater weighh 
thereof." Exceptions were notad b tihe ooncl~wions of law, and, based 
on his exceptions to the findings of tact, defend~ant tendered this isue:  
"What  amount, if any, is lthe defendant Hoover Himant indebted ,to 
the plaintiff J .  H. Godwin?" 

At the Jlanuary 1958 Term, Judge Paul remanded bhe oawe to the 
referee with directions "to file a report herein which shall contrain a 
statement of account showing items oharged against the defendant on 
one tide thereof land credits allowed said defendant on bhe other side." 
The order further provided that the report should be filed "not  later 
than February 5, 1958, and that the defendant be allowed 20 days 
thereaftkr within which to file exceptitons tihereto." No exception was 
taken to this order. 

On 5 February 1958 the referee supplemented his report by adding 
thereto a statement of the account for each year. It s h m  (la) deb& 
composed of (1) purchmes from plaintiff's store, (2) an itemization 
of expenditures for fertilizer, poison, and seed, and a charge of one- 
half of these items, (3) "other chfarges," itemized in amount, com- 
posed of cash advances made by pl'aintiff; and (b) creditis showing 
the date, amount, and source of each credit. 



N.C.] SPRING TERM, 1953. 331 

Defendant did not, within the twenty days allowed by Judge Paul's 
order, file new or  additional exceptions. 

At the June Term 1958 plaintiff moved for 'an affirmance of the 
referee's report of 5 February 1958 for that no exception had been 
filed thereto. Judge Fountain, who was tihen presiding, overruled the 
motion and allowed defendant until 29 September 1958 t o  file further 
exceptions t o  the amended report of the referee. Plaintiff excepted to  
this order. 

On 26 September 1958 defendant filed exceptions to  the amended 
report. The exceptions then filed were identiaal with the exceptions 
theretofore filed. 

When the cause came to trial in January 1959, the court submitted 
the oase to the jury on these issues: 

"1. What amount, if any, is the defendant Hoover Hinnant indebted 
to the plaintiff J .  H.  Godwin for the year 1954? 

"2. What amounlt, if any, is the defendlant Hoover Hinnant indebted 
to the plaintiff J. H. Godwin for the year 1955?" 

Plaintiff took no exceptions to the submission of the issues to the 
jury. 

After protraded consideration the jury raported they were unable 
to reach a unanimous verdict. The parties then stipulatedi they would 
accept a verdict by a majority. In  accord with this stipulation the 
jury answered each issue "Nothing." Judgment was entered on the 
verdiot and plainrtiff appealed. 

Lamb, Lamb & Daughtridge and Gardner, Connor R: Lee for plain- 
tiff, appellant. 

Robert A .  Farris for defendant, appellee. 

RODMAX, J .  Plainkiff assigns as error the order of ,Judge Fountain 
overruling his motion for an affirmance of the amended report of the 
referee for that  no exceptions had been filed thereto within the time 
allowed by Judge Paul. 

Judge Fountain had a right, in his discretion, to  extend the time 
for filing the exceptions. The time limited in Judge Paul's order was 
not intended to have greater force than the statutory provision limit- 
ing the time to file exceptions. G.S. 1-195. It did not impair the 
authority given to Judge Fountain by G.S. 1-152 to extend the time. 
White v. Price, 237 N.C. 347, 75 S.E. 2d 244; Dunn v. Marks, 141 
N.C. 232; Timber Co. v. Butler, 134 N.C. 50; Kerr 2,. Hicks, 131 N.C. 
90; Gilchrist v. Kitchen, 86 N.C. 20. 

The exception t o  Judge Founbain's order extending ithe time for de- 
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fendant t o  file exceptions is not sufficient t o  ohallage the sufficiency 
of defendant's exceptions and the issue thereafter filed by him in sup- 
port of his demand for a jury trilal. 

Plaintiff might have raised the question of defendant's right t o  a 
jury trial by excepting to  ithe submission of any issue to  the jury. We 
find no exception in the record sufficient to present this quwtion. A 
[party,  by his failure to comply with prescribed procedure, may wlaive 
his right (to a jury trial. Likewise, a party may waive his right by 
failing to object to the submission of la11 issue to  the jury. 

The statute providing for a compulsory reference, when i t  appears 
an  aocounting is neceMary to  determine the rights of the parties, rests 
on lthe assumption that  this procedure will eliminate items not con- 
troverted and will enable the parties, by appropriate exceptions to 
the referee's findings, to 'bring into &harp focus the items which are 
in oontroversy. 
h said by Davis, J., in Yelverton v. Coley, 101 N.C. 248: "If this 

were not so, the tedi~ous delay m d  confusion attending the investiga- 
tion and examination of 'a long acc0un.t by a jury, which if was +he 
purpose of the reference to  avoid, would be as great after the reference 
as before, thus rendering the reference a mockery." 

A dissatisfied (party is not permiMRd to bake broadaide exception6 
to hhe findings. His exceptions, t o  be helpful and, therefore effective 
in a just settlement of the controverw-the caurt's objective, must be 
both specific and direclted to a particular finding of fact. Bartlett v.  
Hopkins, 235 N.C. 165, 69 5.E. 2d 236; Brown v. Clement Co., 217 
N.C. 47, 6 S.E. 2d 842; Gurganus v. McLawhorn, 212 N.C. 397, 193 
S.E. 844; Cotton Mills v. Maslin, 200 N.C. 328, 156 S.E. 484; Booker 
v. Highlands, 198 N.C. 282, 151 S.E. 635; Ziblin v. Long, 173 N.C. 
235, 91  S.E. 837; Ogden v. Land Co., 146 N.C. 443; Wilson v. Feather- 
stone, 120 N.C. 446; Driller Co. v. Worth, 117 N.C. 515. 

That  the exceptions filed by defendant lmk that definiteness neces- 
sary to present clearly defined imues is lapparent. Finding No. 3 of 
the (amended report incorporates by reference the iltemized statemmrt 
of aocount for the year 1954. Thiat account consists of charges segre- 
gated in classes (1) for groceries l p u r c h d ,  (2) fertilizers, poisons, 
and seeds, (3) monies loaned defendant. The laccount details pay- 
ments made from sales of cotton and tobacco. The crop sales were 
made by plaintiff and defendant. 

The burden rested on plaintiff to establish the charges. Dws de- 
fendant challenge the amount charged for groceries? We find no defi- 
nite statement to that effect in defendant's evidence. To the contrary, 
there is evidence which may amount t o  an admission as to the come&- 
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n e s  of (this item. The burden, of course, rested on plaintiff to prove 
the correctnass of each controverted charge; but the burden rested 
on defendant to establish payment beyond those admitted by pbain- 
biff. Defendant's evidence contains an inference that full credit has 
not been given for monies derived from trhe sales of the 1954 tobacco 
crop. If defendant's assertion of nonliability rests on his claim of addi- 
tional payments, he bad the burden of estdblishing those payments, 
and the court should have so instructed the jury. 

The defendant testified that he can read. We find no evidence ithat, 
he was illiterate. The law imposed no greater burden on one to  keep 
an aclcurate record of d~ebits a d  credits than an lthe other. It is not 
suggested that m y  trust relati~onship existsd. It was error bo charge, 
even (as a wnkntion of the defendant, that the law imposed a dulty on 
pllai~ntiff to keep records "not only in an intelligent mlanner, but in a 
manner that would dkolme m d  reveal thah they were accurate and 
could be relied upon by the parties involved." 

Plaintiff >also excepted to the failure of the court to declare and 
explain the law arising upon ,the evidence in the oase. The count c h g -  
ed the burden w a  on plaintiff "to satisfy you upon hhe evidence and 
by its greater weight that his allegations are true and correct." This 
shtement of the law was followed by a rasum6 of +he contentions of 
the panties, but nodhere did tihe court attempt to apply the llaw to the 
facts. 

The provisiom of G.S. 1-180 are mandatory. A failure to wmply 
is prejudicial error. Brooks v. Honeycutt, ante, p. 179; Glenn v. 
Raleigh, 246 N.C. 469, 98 2d 913; Keith v. Lee, 246 N.C. 188, 97 S.E. 
2d 859; Hawkins v. Simpson, 237 N.C. 155, 74 S.E. 2d 331; Watson 
v. Tanning Co., 190 N.C. 840, 130 S.E. 833; Wilson v. Wilson, 190 
N.C. 819, 130 S.E. 834. 

The prejudicial effect of the failure 60 declare the law aa applied 
to differing factual contentions is well illustrated by defendant'@ ex- 
ception to Finding No. 6. Plaintiff ,testified he agreed to provide de- 
fendant with a tabacoo harvester for which defendad would pay five 
cenlts per stick of tobacco harvested. The referee so found, and, find- 
ing defendant harvested 4,748 &ticks, fixed the amount owing to plain- 
tiff as rent a t  $237.40. Defendant exoepted to thie finding. Ae a wit- 
n e s  he denied an agreement to pay five cents per stick. He aawrted 
thah he was only obligated to  pay a fair renbl  value for the machine. 
What was the oontmct? The jury necessarily had to determine that 
questim before i t  could determine the iamount of the rent. If the 
jury found in accordance with plainhiffb testimony, supported 'as it 
was by other witnesses, ithe court should have directed the jury to fix 
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the rent, tat $237.40, or five cents per stilck. This one item exceeds the 
amount whi'ch (the referee found fo  be owing for the year 1955. No- 
where in the chlarge did the court advert to this contmvented factual 
situation. 

Beaause the exceptions failed 60 bring into focus the coatrovehd 
iterne, lthe task imposed m the judge in charging ithe jury lbeaame more 
difficult; but that f a d  did not relieve him of the duty to declare and 
explain the law arising on the evidence. 

New Trial. 

IOLMBR BOYD, ADMINISTRATOR OF CHARLES EDWARD BOYD, DECEASED, 
v. WILLIAM HAROLD HBRPER, GLAUDR S.. LEWFS AND J. E. 

FLEMING T/A CAROLINA MEIRCANTILE CO. 

(Filed 20 May, 1959.) 

1. Automobiles Q 16- 
Tlhe failure of a motorist to keep his oar on his right side of the center 

of the highway in passing a vehicle traveling )in the oppos;lte direction 
is negligence p a  se, and whether euch negligeme is a proximate cause 
of a collision is ordinarily for  the jury t o  determine. G.S. 20-146, G.S. 
20-148. 

8. Automobiles g 37- 
Photographs of the  scene of the a d d e n t  are properly admitted in  evi- 

dence to explain a n d  i l lmtmte .the ~ ~ o n y  of the wi'tnesses. 

3. Automobiles Q 36: Negligence Q 17- 
Negligence is not presumed from the mere fact of injury. 

4. Negligence Q lSb(1)-  
Wthile i t  is not necesmry #that negligeace be established by direct evi- 

dence and may be established by &tendant facts and circumsltances which 
reasonably warrant the inference of negligence, such inference must be 
more than a mere conjecture o r  surmise and be a legitimate inference 
from established facts. 

5. Automobiles r) 41- 
The testimony of the witnesse5, together with phatogmphs admitted 

in evidence for the punpose of explaining $heir testimony, as to a "dug" 
place in  Dhe center of t h e  highway, marks on the shoulder, debris, glass 
and  dirt  on the h ighmy,  and the posibion of lthe cars af ter  the accident, 
is hetd to leave in conjecture and surmise whether defendants' car was 
w b i a l l y  ta t h e  left of its center 09 bhe h i g h m y  when i t  struck the oar 
driven by plaintiff's intestate, and Dherefore nonsuit was properly entered 
in plaintiff's acbion for  wrongful death based on asserted negligence in 
this respect. 
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APPEAL by plaintiff from Sharp, S. J., September Civil Term, 
1958, of ROCKINGHAM. 

This a~otion was instituted, for the purpose of recovering damages 
for the alleged wrongful dsaith of plaintiff's intestEute, Charles Edward 
Boyd. The complaint alleges that Boyd died w a result of injuries 
received when the automobile he wm driving collided with a pickup 
truck being driven by the defendant Harper and owned by the ahher 
named d,efendank. It alleges ithat Boyd's death was proximately 
caused by the negligence of the defendants for that Harper: (a)  did 
not keep a reasonable lookout; (ib) operated the pickup in a carelas 
and reckless manner in violation of G.S. 20-140; (c) qera ted  the 
pickup on the left of the center of the highway in violation of G.S. 
20-146; and (d) failed to give Boyd at least one-hlalf of the main 
traveled ,portion of {the highway in viollation of G.S. 20-148. 

The defendants answered, denied plaintiff's allegations of negli- 
,-ce, pleaded contributory negligence, and set up oounltercl~aims. 

The collision ocourred about 9:45 a.m. on 8 July, 1955, approxi- 
mately 6 miles north of Reidsville in kokingham County on county 
road No. 541, which runs generally north and south batween Leaks- 
vihle and Reidsville. This road is paved with aaphalt and paved por- 
tion is 20 feet wide, and there is a 12-boot shoulder on each aide. The 
collision took place on a sharp curve. The curve is to  the right to 
one traveling northwmdly. At the curve the west side of the pavemenh 
b elevated, that is, the road at the curve slopes to the east. There are 
curve warning signs art each approaoh t o  the curve. On ithe curve 
there is a white broken line in the center of the road and d i d  yellow 
lines on eaoh side of the white center line. T o  the -st of the road 
a t  the curve there is a bank 5 or 6 feet high, land a moltor& going 
north and entering the curve can see only about, 200 fwt ahead but 
oannot see mound the curve. A motorist going south ca.n see a little 
more than 200 feet ahead. The land to the west of the road is about 
level with the road. About 200 f e e t  south of the plaee of collision a 
dint road from the west intersecb with the paved road. Near this 
intersection and about 150 feet from the place of the collision is a 
tobacco barn. There is a slight side ditoh on the west side of the road. 
At the m 6 h  end of the curve the road is straight for approximately 
one-founbh mile. North of the curve is m d h e r  o w e  which turns in 
fhe opposite direction. On the morning in question the road was day 
and the weahher was clear. 

At the hime of the collision Boyd wrus driving 1942 Dodge coupe 
southwardly toward Reidsville. He  lived about a mile north of the 
curve and just before the accident had shopped a t  a &re for gas. He 
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Born v. HARPEB. 

wais 19 years of age. Har,per was driving the pickup northwardly 
toward Leaksville. He was an employee of the other named clefendan& 
alnd the pickup was theim. There were w eyewitnesses except Boyd 
and Hanper. From injuries received, Boyd died a b u t  10:30 a.m. on 
the same day. Harper did not testify. 

Joe Harrellson, a state highway pahrolman, (arrived a t  the scene at 
10:05 a.m. and investigated !the accident. He took photographs which 
were offered and admitted in evidence to illustrate and explain his 
and other testimony. He testified for .the plaintiff as bo mattens here- 
inbefore set out, and he also gave the following recitd: 

"At a point about the middle of the curve there was a 1942 Dodge 
coupe on the west side of the highway with the left front wheel right 
at the pavement and the right front wheel approximately 18 inches 
on the pavement with the back end of the oar off on the shoulder and 
the car was resting headed almost east; 60 feet north of the Dodge 
coupe was a 1953 International pickup truck lying on its right side; 
pant of the truck was on the highway and the back wheels were off 
on the east shoulder. . . . The Dodge coupe was damaged on the left 
front side all the way down the side; the left-hand headlight was 
knocked out; and the lick was such that i t  had bowed la portiron of 
the top, the left frant door and the left quarter panel. The Interna- 
tional truck was damaged on the left front and headdighrt, left front 
wheel, and a portion of the left si'de. . . . There was debris, glaas, andl 
dirt in front of the Boyd car. Between the )two yellow lines and right 
in the center was a dug place in the highway. It was 10 feet from rthis 
mark to  the Boyd oar and 50 feet from this mark to the Harper truck. 
. . . The debris in front of the Boyd automobile was halfway between 
the edge of the pavement and the center line in the neighborhood of 5 
feet in the south traffic lane. Directly under the Boyd car there was a 
mark that  came from tihe right rear wheel out to the edge of the pave- 
ment approximately 12 inches wide. (There was no continuation of 
this mark onto the paved surface.) A portion of the &odder, the 
right side going south, through the grass the gouge mark goes from 
the right rear wheel of bhe 1942 Dodge coupe back to the pavement. 
. . . The Boyd automobile wias damaged in its left front fender, left 
door, and front of the rear left fender and quarter panel and the top. 
. . . The debris in fronh of hhe Boyd car appeared to  be portions of 
mud, oil, glass-such as would apparently accumulate undm a ve- 
hicle. . . . (1)n the direction of lthe truck are portions of mud and scurf 
down near the truok and mud and such park ais would fall from under 
m e ;  probably ail as is under the other one. . . . (T) he road ie so ele- 
vated that the liquids thah come from apparently the Boyd car ran 
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a ~ o m  lthe road. . . . I don'rt recall any deb+ in the east lane imme- 
diately in fronk of the Boyd automobile. . . . (A) fter re-examining that 
picture it's possible there is, in faat, some debris across the center of 
the highway in front of the Boyd car, lacross the highway on the &de 
that  the Harper automobile was on, could have been very little, I 
don't know. . . . Plaintiffk exhibit No. 5 shows a considerable amount 
of debris under the Harper rtruck and in front of the truck was a por- 
tion of the windshield. I do not recdl any dehis  in front 'of the truck. 
The windshield was broken but it was more or less a pretty big piece 
on Mr. Harper's side of the highw~ay. The debris by the Harper truck 
is on the right side, right hand lane of lthe highway. It would be on 
Harper's side. . . . There was a fresh mark on ithe whilte broken line 
between the itwo yellow lines. There is a slight streak from the mark 
running from the white on to the edge of the yellow whilch would be 
on Harper's side. . . . As to the mark I found in the canter of lthe road 
a portion of that marking mas found on lthe east side of the omterline; 
with reference to lthe center white line near the yellow line. . . ." 

A witness, who was working about 500 yards away and heard the 
crash, came to the scene. He observed rthe conditions rthere and his 
testimony corroborates the patrolman. He testified that  he had seen 
the road that  morning before the collision and a t  hhat time the road 
was clear of debris, mud, oil. waker and marks. 

There was testimony relating to damages. 
At the close of the plaintiff's evidence, defendants took voluntary 

nonsuits as t o  their counterclaims and moved for judgment as of in- 
voluntary nonsuit. The motion was allowed. 

From judgment in accordance ~ i t h  the ruling plaintiff appealed and 
assigned error. 

It'. T .  Combs, Jr., B. W .  Walker ,  and Ratcliff, Vaughn, Hudson, 
Ferrell & Carter for plaintiff, appellant. 

Broun ,  Scurry, McMichael & Griffin, Bethea & Robinson and 
Sapp R. Sapp for defendants, appellees. 

MOORE, J. The allegations of the complaint with respect t o  reck- 
lass driving and failure t#o keep a reasonable lookout are not support- 
ed by the evidence, or by any reasonable inference thak may be drawn 
therefrom, and further diiscussion thereof is unwarranted. 

The decisive inquiry is whether, a t  the time of the collision in ques- 
tion, the defendant Harper was driving the pickup on the west (his 
left) side of .the center line of the road in violation of G.S. 20-146 or 
G.S. 20-148, as alleged by the plaintiff. If so, suoh conduct was negli- 
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gence per se. Hoke v .  Greyhound Corp., 226 N.C. 692, 698, 40 S.E. 
2d 345. Ordinarily, proximate cause is for the jury. Lyerly v. Griffin, 
237 N.C. 686, 689, 75 S.E. 2d 730. 

Upon arrival at the place of the accident the highway patrolman 
made photographs of the scene, and these were properly admihted in 
evidence to explain and illustrate hiis and other testimony. North Car- 
olina Evidence (Stansbury), Sec. 34, p. 53; S. v. Bass, 249 N.C. 209, 
211, 105 S.E. 2d 645. Patrolman Harrellson made extensive use of the 
photographs in the course of his testimony and the facts and circum- 
stances disclosed by the photographis are in substantial accord with 
his recital. Counsel for plaintiff and defemda* referred to them re- 
peatedly in their arguments in this Court. We have carefully exam- 
ined the photographs in the light of the testimony in the case. 

Appellant contends that  the inference may reasonably be drawn 
from the fa& and circumstances in the case that his intestate came 
to his death because of the negligence of the defendant Harper in 
driving the pickup 60 his left of the center line of the road. He con- 
tends that  the Dodge automobile driven by deceased came to rest on 
the wed shoulder of the road, facing east, with its right front wheel 
about 18 inches onto the pavement; that the right rear wheel left a 
skid mark extending from the pavement. to  the point i t  came to rest, 
but that  there was no skid mark on the pavement itself; hhat the left 
front dour, left quarter panel and tap were "bowed" in, showing that 
the main force of the impact on the Dodge was into its lefit side; and, 
that mud, dirt, glass, and other debris were in front of the Dodge, 
about the center of the west lane and none in the east lane at this 
place. Appellant contends, therefore, that defendants' pickup came 
across the center line of the road, struok hhe side of the Dodge, Iturn- 
ed i t  through an angle of about 90 degrees and left all of the debris 
from the impaot in the west lane. Appellant emphasizes the fact thah 
the sidle skidding of the right rear wheel left no mark on the pave- 
ment. 

On their part, appellees point out that the pickup came to rest on 
the east side of the road, at  about a 45 degree angle with the road!, 
headed northwest, lying on its right side, and about two-thirds off the 
paved portion of the road (as shown by the testimony and explained 
by the photographs) ; that mud, dirt, glms, and other debris lay be- 
side it in the east lane, none in the west, lane; that a part of the wind- 
shield of the pil&up was in front of it in the east lane. Appellees wn- 
tend that the collision occurred a t  this point. 

There were no tire marks on the road a t  any place. I n  leaving the 
road and coming to  rest none of the tires on the Dodge left any marks 
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on hhe pavement. This is also ltrue of the pickup. The two vehicles 
were 60 feet apart after the lcolbion. kt the center line a,nd between 
the yellow lines, 10 feet north of the Dodge aind 50 feet south of ithe 
pickup, there was a large "dug" place. With reference to this the 
patrolman said: "There is a slight streak from the mark running from 
the white on to the edge of the yellow which would be on Harper's 
side." If one of the vehicles made the "dug" place and the streak 
leading therefrom, we can only conjecture as to whether it was moving 
towaxd the east or toward the west. None of ,the debris near the Dodge 
was identified as coming from the pickup. There is no evidence to 
show that the pickup was ever a t  or  beyand the carter of the road. As 
to where the impaid took place or what happened with respect to the 
movement of the vehicles immediately after they collided, we can 
only surmise. 

Taken in the light, most favorable to the plaintiff, the evidence 
does not show, and dloes not permit a reasonable inference, that  the 
defend~ant Hanper was a t  the time of the collision operating the pick- 
up t o  the west of the canter line. 

"Negligence is not presumed from the mere fact that plaintiff's intes- 
tate was killed in the collision." Williamson v. Randall, 248 N.C. 20, 
25, 102 S.E. 2d 381; Robbins v. Crawford, 246 N.C. 622, 628, 99 S.E. 
2d 852. However, direct evidence of negligence is not required, but the 
same be inferred from facts and attendant circumstances. Ethe- 
ridge v. Etheridge, 222 N.C. 616, 618, 24 S.E. 2d 477. But in a case 
such as this, the pl~aintiff must &ablish attendant facts and circum- 
stances which reasonably warrant the inference that the death of his 
intestate was proxim~akly caused by tihe actionable negligence of the 
defendants. Robbins v. Crawford, supra; Whitson v. Frances, 240 
N.C. 733, 737, 83 S.E. 2d 879; Sowers v. Marley, 235 N.C. 607, 70 
S.E. 2d1 670. In Parker v. Wilson, 247 N.C. 47, 53, 100 S.E. 2d 258; 
Parker, J., speaking for the Court, said: "Such inference cannot rest 
on conjecture or surmise. Sowers v. Marley, supra. 'The inferences 
contemplated by this rule are logical inferences reasonably sus6ained 
by the evidence, when considered in the light most favorable to the 
plaintiff.' Whitson v. Frances, supra. 'A Cause of action must be 
something more thian a guess.' Lane v. Bryan, 246 N.C. 108, 97 S.E. 
2d 411. A resort to a chloice of passibilities is guesswork not decision. 
Hanrahan v. Walgreen Co., 243 N.C. 268, 90 S.E. 2d 392. To carry 
his oase to the jury the plaintiff must offer evidence sufficient to take 
the case out of the realm of conjecture and into the field of legitlmnte 
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in fe rme  from astablished fa*." See also Stegall v. Sledge, 247 N.C. 
718, 722, 102 S.E. 2d 115. 

The judgment of involuntary nonsuit is 
Affirmed. 

SARAH TUCKnR, ADMINISTRATRIX OF THE ESTATE OF JACK B. TUCKER, 
DECEASED, v. HUBERT L. MOORDFIELD AND HUBERT L. MOORE 
FIELD, JR. 

(Filed 20 May, 1959.) 

1. Appeal and E r r o r  3 51- 
Where i t  is  determined on appeal thtat nonsuit was correctly denied 

but  a new trial is awarded for  error  in the charge, the Count will re 
ffrain from a discussion of the evidence. 

2. Automobiles Q 37- 
Ev'idence as  to the existence of a stop sign along a street on the west 

side of its intersection with another, and the existence af a metal post 
or portion thewof on the eaet side, is competent to  be shown in evidence 
under the rule that the yyhSsical facts and other circumtiances and con- 
ditions existing a t  the time and place of the collision a r e  for the con- 
sideration of the jury on the question of due care;  bu t  evidence that a 
stop sign had been erected on rthe metal post on the east side of the in- 
tersection, that  i t  had been removed, etc., is irrelevant on the question of 
the negligence of a motorist entering the intersection from the east, in  
(the 'absence of evidence tha't such motorist knew that  a stop sign had 
been erected there. 

S. Automobiles Q 17- 
Where a street has m t  been designated a through street by city ordi- 

nance but stop signs along an intersecting street have been erected by 
order of (the city traffic engineer under authority of ordinance, but  p r im 
 to the accident the etop sign on #the metal post on one side of the  inter- 
seotion had been removed, the mere fact that  the city engineer had 
designated the intersection one of special hamrd  under the ordinance 
does not constitute the intersecting street a servient one, and a motorist 
entering the intersection along bhe street having no stop sign is not 
under duty to  stop before entering the intersection. 

4. Same: Automobiles Q 46- Motorist mag not  rely upon his belief 
t h a t  h e  is o n  through street when stop sign on intersecting s t reet  
had been removed. 

The evidence tended to show that  i n t s t a t e  was familiar with the 
street upon which he was riding and knew tha t  stap signs had been erect- 
ed along the intersecbing street. The evidence further tended to &ow 
that  the street along which inhesbate WBPJ riding had not been designated 
a 'through street by ordinance, but that  stop signs had been erected along 
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lthe intersecting street under authority of ordinance by order of the 
city traffic engineer, and that  bhe stop sign had been removed from bhe 
post along the street upon which defendants' car apprcached the inter- 
section. Held: Whether intestate was negligent daas not depend upon 
whether he believed land had reasonable grounde to believe that  there was 
a stop sign erected along the inttersecting street, but whether his acts 
p m t i t u t e d  negligence must be determined on the basis of the actual 
conditions existing a t  the time of the accident, and therefore a n  in- 
struction in regard to the rights and duties of motorists a t  the inter- 
section of a through and servient street is inapplicable and must be 
held for prejudicial error. G.S. 20-158(a). 

APPEAL by defendants from Froneberger, J., September 8, 1958, 
Schedule B, Civil Term, of MECKLENBURG. 

Civil action growing out of a collision that occurred January 21, 
1957, abou8t 4:40 p.m., ah the intersection of North Smith and West 
Eighth Streets, in a residential distriot of Charlotte, N. C., result- 
ing in the death of plaintiff's intestate, hereafter called Tucker, in 
pensonal injuries to Moorefield, Jr., hereafber called Moorefield, and 
in dmainage to  the vehicles involved, t o  wit, (1) a Chevrolet truck 
operstted by Tucker, land (2) a Dodge car operated by Moorefield,. 

As they approached the intersection, Tucker was proceeding north 
along Smith Street and Moorefield was proceeding west along Eighth 
Street. Both streets were paved. Smith Street is approximahely eigh- 
teen feat, three inches wide. Eighth Street is approximately twenty- 
two feet, nine inches wide. The vehicles collided in the northea.4 
portion of the intensection. 

Moorefield, Br., owned the Dodge car. His son, the operator, was 
then 17 years old. Addmissions in defendant's pleading suffice Ito 
establish the liability of Moorefield, Sr., under the family purpose 
doch-he, for the adionable negligence, if any, of his son. 

Additional facts, pehinent to decision on this appeal, will be stated 
in the opinion. 

Plaintiff's action is to recover damages for the !alleged wrongful 
death of Tucker. She alleged that the collision was caused by the 
negligence of Moorefield. Defendants, in their joint answer, denied 
negligence and pleaded contributory negligence; and, as oounter- 
claims, they alleged thah the collision w m  oaused solely by the negli- 
gence of Tucker for which Moorefield was enkitled rto damagm for 
personal injuries and Moorefield, Sr., was entitled to property d m -  
ages. 

Evidence was offered by plaintiff !and !by defendants. 
Six issues were submithed. The first three, whioh arose on plain- 

tiff's alleged cause of action and defendants' answer thereto, were 
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answered as frollows: (1) negligence, "Yes," (2) conhributory negli- 
gence, "No," (3) damages, "$30,000.00." The jury did not reach 
and answer the 1,ae.t three issues relating t o  Tuoker's negligence and 
defendants' damages, which arose on defendants' alleged counter- 
claim. 

Thereupon, the court adjudged that plaintiff recover of defendi- 
ants, jointly and seve~ally, the sum of $30,000.00, together with co&. 

Defendants excepted and appealed, assigning errors. 

Goodman & Goodman, Carpenter & W e b b  and John G .  .Gelding 
for plaintiff, appellee. 

Carswell & Justice and Kennedy, Covington, Lobdell & Hickman 
f o ~  defendants, appellants. 

BOBBITT, J. This Court is of opinion that the evidence, when 
oonlsidered in the light most favorable to plaintiff, was sufficient to 
require submission of the case to the jury. Hence, the assignment 
of error directed to denial of defendants' motion for judgment of 
nonsuit is overruled. Since a new itrial is awarded for lreaisons stated 
below, we refrain from a discussion of the evidence presently be- 
fore us. Caudle v .  R.R., 242 N.C. 466, 88 S.E. 2d 138. Similarly, 
when a judgment of nonsuit is reversed, we refmin from istating the 
evidence. Goldston v .  Tool Co., 245 N.C. 226, 228, 95 S.E. 2d 455; 
Pavone v .  Merion, 242 N.C. 594, 595, 89 S.E. 26 108; Davis v. Fi- 
nance Co., 242 N.C. 233, 234, 87 S.E. 2d 209; Harrison v. Kapp, 241 
N.C. 408, 409, 85 S.E. 2d 337. 

Plaintiff pleaded and put in evidence certain sections of Charpter 2 
of the Code of the Cilty of Charlotte. Section 40(a) designates cer- 
tiain streets as through streets but North Smith is not so designated. 
Nor does it, appear that Nonth Smith was so designated by "my  
ordinance." Hence, Sections 40(a), 40(b) and 77 (a) do n d  apply. 

Section 77(b), in pertinent part, provides: "The city traffic en- 
gineer is hereby authorizedl to determine and designate in8krsections 
where particular hazard exlsts upon other than through streets and 
to determine whether vehicles shall stop at one or more entrances 
to any such stop intersection, and shall ereot a stop sign at every 
such place where a stop is required, . . ." (Our italics) The authority 
conferred by Seotion 77(b) relates specifically to the erection of 
stop signs a t  one or more entrances art particular intersectians where 
no through street is involved. The city traffic engineer, a witness for 
pltainkiff, testified: "This in6ersection had (been found to  be one Eut 
which a special hazard exisbed land stap signs were first ereclted prior 
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to 1954." Again: "The signs were placed on Eighth Street stopping 
all traffic enterilng Smith Street from Eighth." 

G.S. 20-158(a) relates to the duty (of a motorid to stop in obed- 
ience thereto whenever signs notifying drivers to dro so have been 
erected a t  (the entnance k~ designated "main traveled or through 
highways." North Smith Street had not been so designated. Hence, 
G.S. 20-158(a) does not apply. 

We are advertent to decislion~s in other jurisdictions holding that 
where a street has been properly designated a boulevard, through 
street or arterial highway, and applqr ia te  signs have been erected 
along the intersecting streets or roadis, its status ais a main thorough- 
fare is not lost merely because the sign on an intersecting street has 
become illegible, destroyed or otherwise removed. 60 C.J.S., M o t o ~  
Vehicles § 350, p. 832; Connors v. Dobbs (Ohio), 66 N.E. 2d 546; 
5A Am. Jur., Automobiles and Highway Traffic 5 328, p. 434; Schmit 
v. Jansen (Wis.), 20 N.W. 2d 542, 162 A.L.R. 925; Annobtion: 162 
A.L.R. 927 et seq., and supplen~ental decisions. However, i t  is noted 
thah each decision is based upon panticular statutory or ordinance 
provisions. Compare Chambers v. Donaldson (Gal.), 264 P. 2d 950, 
and California caisas cited therein. It is noteworthy thlat in khe oases 
referred to (the main thoroughfare had [been so d~esignated by ordi- 
nance; and in most, but not all, the motorists had knowledge of iles 
status. 

Nonth Smith had not been designated a through street by ordi- 
nance or  otherwise. The mere fact that the city tm&c engineer de- 
termined that  a special hazard existed a t  this pa&cular intersection 
did not convert North Smith or the portion thereof within this in- 
tersection into a through stred. A driver on North Smith Street had 
no preferenltial rights beciause of ithe city traftic engineer's said de- 
termination. His preferential rights, if any, must be predicated upon 
the actual presence of a stop sign. 

On January 21, 1957, a stop sign on the west side of Smith Street, 
facing eastbound traffic, was in place; but hhere wais no stop sign 
on the east side of Smith Street. The metal post or portion thereof, 
which had wpported a stop sign, was in place; but the sign i k l f  
was gone. Thus, no stop sign faced Mamefield as  he approached the 
interseotion. Two police officers, offered by plaintiff, testified thiat 
a stop sign had (been there, but did not say when they had last e n  
it. A neighborhood resid~ent, offered by defendlank, testified fhat the 
stop sign had been down at least two months, and ithat i t  was found, 
after the collisian, in the back yard of la nearby h m e .  

Defendants excepted to the admission of testimony relating to the 
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stop sign on the wast side of Smith Street and to the metal post or 
portion thereof on the east side of Smith Street. It would appeaT 
that these exoeptions were w~aived when further testimony with 
reference thereto W&S elicited by defendants' counsel. Pric.3 v. Gray, 
246 N.C. 162, 97 S.E. 2d 844. Be that as i t  may, testimony a s  to 
these physical facts was for consideration by the jury, together with 
evidence as to all other circumstances and conditions existing at tihe 
time and place of the collision, in relation to whether Moorefield 
exercised due care. "The degree of oare required of a motorist is 
always controlled by and depends upon the place, circm~stmces, 
conditions, and surroundings of each particular case." 5 Am. Jur., 
Automobiles and Highway Traffic $ 201. 

These factulal circumstances are noted: (1) The evidence tends 
to show that Moorefield had not been on Eighth Street before, that  
he was nlot familiar with the intersection; land that, as he lapproached 
Smith Street, he was looking for a street marker to ascertain whehh- 
er he was approaching Cedar Street. (2) The evidence tends to show 
that Tucker, a route salesman, had traveled on North Smith Street 
two or hhree times a week for several years. 

While evidence as to their presence was admissible, as indioated 
above, no legal duty to  stop was imposed on Moorefield by the sign 
(facing eastbound traffic) on the west side of Smith Street, or by 
fhie metal post or portion thereof on ithe east fside of Slaith Street. 

Whait legal significiance, if any, did hhe fact thlat there had been a 
stop sign on the east lside of Smi.th Street ait this inters&ilon, erected 
pursuant to the provisions of Section 77(b) ,  have upon the relative 
rights and duties of Moorefield and Tucker? This is hhe crucial ques- 
tion. 

In  our view, the faat that there had been a stop sign on the east 
side of Smith Street, erected pursuant t o  the provisions of Section 
77 (b) , imposed no legal duty on Moorefield. Indleed, absent evidence 
that  Moorefield had knowledge or notice that  such stop sign had been 
there, evidence as to such fact, and as to why and when the sign 
hard been removed, was irrelevant; for Moorefield's negligence, if 
m y ,  must be determined on the basie of conditions a.s they existed 
on +he omasion of the collision. 

Plaintiff contends that, in any event, the facit that a stop 8ign 
had been there was relevanrt as to  whether Tucker was negligent. 
Her contentions are (1) that  it may be fairly inferred that Tuoker 
knew hhe s6op sign had been there and (2) thah it was for the jury 
to determine, with the burden of proof on defendants, whether it 
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h u l d  be inferred that Tucker h~ad knowledge or natice that lthe 
sign had been ~emoved prior rto January 21, 1957. 

We do not think Tucker's legal dulty depends upon whether ha be- 
lieved, land had remoniable grounds ta believe, that there was a stop 
sign on the east side of Smith Street facing wegthund tr&c on 
Eighth. Tucker's negligence, if any, as well as the negligence of 
Moorefield, if m y ,  mu& be determined on t;he basis of the d u d  
conditions existing when !they approached the intersection; land if, 
in fad ,  there was no stop sign an the east side of Smith Street on 
January 21, 1957, Tucker was mt legally entitled to a d  as if i t  were 
there. 

In instruating the jury, lthe court read G.S. 20-158(a) ; then oharg- 
ed the jury that $he evidence tended to show "tbt Smith Street 
where it interwts wi6h 8th Street, has been by ia city ordinance, 
or khe evidence tendis to show that Smilth Street was ualled a domi- 
n m t  or main highway, whereas 8th Street was intersecting ah the 
pBaee in question, is what we refer to as a sservient ~treet";  and 
thereafter oharged the jury as to  the rehtive righks of motorisits on 
dominant (trhmugh) highways land on servient (@top sign) highways. 
Defendants excepted to tihese and other imt,ructions of like import. 
Defendants also excepted t o  the court's refusal to give indructionb 
requested by defendants setting forth the law su~bstaanitially as stated 
herein. 

It seems appropriate to say that the crucial question was one of 
fixst impression in ithis jurisdiction land ththat, except for the error re- 
lating thereto, the trial was well conducted. However, having re- 
solved the crucial question as indicated, trhe error with reference 
thereto materially prejudiced defendants and entitles them to a new 
trial. 

New trial. 
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LYDE IASSITBlR BAKEIR, MARY A L I a E  NORVILLE AND WILLIAM 
DARL LBS1SITE.R v. TRAVIS D. MURPHREY. 

(Filed 20 May, 1959.) 

1. Hueband and Wife 8 5- 
A deputy clerk has aubhority to take the certificate of a married 

woman in a conveyance by her to her hueband. G.S. 52-12, G.S. 47-1. 

a. Mortgages 8 31% 
A decree for the sale of land8 under foreclosure of a mortgage or 

deed of trust is an interlocutory order and the bid a t  the sale is but 
a proposition to buy, and confinmiation is essential to the consuunma- 
tticm of the sale and the transfer of title. 

8. Mortgages 8 81b: Executors and Administrators 8 20- 
Where the mortgagor dies intestate after decree of foreclosure but 

prior to conflrmabion, the mtgagor ' s  heirs a t  law, to whom the land 
descends subject to be sold to make assets to ,pay debts, are nemsary 
~ n t i e s  and are entitled to be heard as to whether the sale by the com- 
missianers should be confirmed, and as b heirs who are not made pmties 
the court is without jurisdiction to decree condbum.trion, and such heirs 
are entitled to set aside #the foreclosure and to an adjudication that 
they own their proportionate part of the lands subject to outstanding 
liens. 

APPEAL by plaintiffs from Thompson, Special J., October 1958, (A) 
Term, of GREENE. 

Civil laction to have plaintiffs decllared .the owners of an undivided 
oneeixbh interest in two t r a c t  of land in Greene Chunky containing 
22% acres and 1% acres, respectively, and for an acwunting of rente 
and profits from 1941 to date. 

John J. Murphrey died September 20, 1941, intestate, survived by 
his widow, Eliza Munphrey, and by the following heirs at  law: Five 
children, Tuavis D. Murphrey (defendant herein), Addie M. May, 
Willie Murphrey, h i e  Murphrey Rouse, land Mary Mvnphrey Lin- 
ton, and four grandchildren, .the children of Maybelle Murphrey Las- 
siter Gay, a daughter who predeceased John J.  Murphrey, namely, 
Joseph Hugh Lassiter, Mary Alice Norville, Lyde Lassiter Baker, and 
William Earl Lassiter. 

Plsinkiffs wer t  ititle as heim art law of John J.  Murphrey, their 
grandfather, and of Joseph Hugh Lamiter, their brother, who d i d  mb- 
sequent to  the dleath of Jbhn J. Murphrey. 

In ithe documents referred to below, the spelling is "Murphy." For 
convenience, we adopt the spelling used in the pleadings, to wit, 
"Murphrey." 

On September 26, 1941, T. D. Murphrey, defendant herein, quali- 
fied as administrator of the estak of John J .  Murphrey, and served 
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as suoh administrator until October 1, 1942, on which date he filed 
his final lacwunt with the clerk of superior count. His final account 
rn administrator shows total receipts (all on September 29, 1941) of 
$306.32, " r m b  from sale of tobacco," and disbursement fhereof (on 
or prior to November 30, 1941) in payment of wop liem, admhktra-  
tion expenses and the balance of $6.35 "Paid to Mrs. J. J. Munphy, 
Year's support." 

Plaintiffs offered the record of a deed darted January 7, 1928, duly 
recorded, by which Eliza J. Murphrey, "in consideration of One Dollar 
and the msumption of Mortgage indebtedness," purported to convey 
the two traots to John J. Murphrey in fee simple. After full warran- 
ties, these words appear: "Except Mortgage held by Ben Albritton, 
and Lmg & Tyson." 

Plaintiffs offered the judgment roll in a civil h i a n  entitled "Farm- 
ville Oil and Fertilizer Company v .  John J. Murphy, Eliza Murphy, 
Richard Grimsley, John Hill Paylor, Trustee, J. H. Harris, James H. 
Harper, J .  T. Taylor, and T. M. Dail, partners, trading as J .  T. Tay- 
lor & Company," relating to ithe 22%-acre tract. 

This was an action to foreclose a mortgage dated January 14, 1928, 
executed and delivered by John J. Murphrey and wife, Eliza Mur- 
phrey, as security for the payment of their $1,106.00 promissory note 
to Tyson-Lang Company, then owned by fhe plaintiff. The defend- 
ants, other than John J. Murphrey and Eliza Murphrey, were joined 
because of their claims under other mortgages. Grimsley, the only de- 
fendant who answered, asserted that he owned a $450.00 mortgage 
note, executed and delivered by John J .  Murphrey and wife, Elizia 
Murphrey, to B. E. Albritton, and thlat this mortgage was a first lien 
on the 221k2-aare tract. Judgmenk dated June 27, 1941, entered a t  June 
Term, 1941, adjudged that plaintiff recover of John J. Murphrey and 
Eliza Murphrey the sum of $1,106.00 with inkerest thereon a t  6% per 
amum from January 1, 1931, together with costs; and, in said judg- 
ment, commissioners were appointed t o  sell the 22%-acre tract and 
disburse the proceeds m provided therein. 

At the commissioners' sale on Ootcrber 20, 1941, J .  H. Harris, a de- 
fendant in said action, was the last and highest bidder a t  $2,500.00. 
He assigned his bid to T. D. Murphrey. The sale was confirmed Nov- 
ember 12, 1941, by deciree of the resident superior court judge, whioh 
ordered that the commissionem convey the property to T. D. Mur- 
phrey upon his payment of said purohase price. The decree of con- 
firmation direoted that the commissioners disburse the $2,500.00 as 
followe: First, to  the payment of trhe costs of the mtion, including an 
allowance of $150.00 to thc oommissioners; second, to the paymenit of 
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taxes; third, t o  the payment of tihe rnontgage indabtedness due Grims- 
ley; and fourth, "the residue b be paid to the Farmville Oil and 
Fertilizer Company on Judgment enderedi 'at June Term, 1941." By 
deed dlahed November 12, 1941, the commissioners purported to con- 
vey to T. D. Murphrey in fee simple t,he said 22%-acre tract. The 
commiwimers' finlal report shows their receipt of $2,500.00 from T. D. 
Murphrey and their disbursement thereof as provided in the decree 
of confirmation. T. D. Murphrey is Travis D. M q h r e y ,  defendant 
herein. 

John J. Murphrey and Eliza Murphrey were duly served wilth 
summons in said foreclosure adion. Neither filed $answer. The said 
judgment was entered a t  June Term, 1941. The oommissioner's gale, 
the repont thereof, decree of confirmation, etc., oocarred (after Septem- 
ber 20, 1941, the date of John J. Murphrey's death. 

The plaintiffs were not made parties to  said foreclosure action and 
none was represented therein by a guardian ad litem or any other 
legal representative. When Jahn J. Murphrey died, the ages of plain- 
tiffs were as follows. Lyde h s i t e r  Baker was 18, William Earl Lassi- 
ter WM 13, and Mlary Alice Norville was 4. (Note: The other heirs 
at law of John J. Murphrey were not made parties to said foreclmure 
action and are not parhies to this action.) 

Plaintiffs offered the following evidence relahing specifically to the 
1%-acre traot, which was not involved in said foredaure action, 
viz.: (1) Defendiant'ls admission that John J. Murphrey and wife, 
Eliza Murphrey, by mortgage dated February 22, 1939, and duly 
recorded. had conveyed said 1%-acre tract to Richard, Grimley as 
security for an indebtedness of $150.00. (2) The record of a deed 
from Richard Grimley, Mortgagee, to defendant, purporting to c m -  
vey said 11h-acre tract pursuant to f o r a c l m e  sale on December 19, 
1941, under said mortgage of February 22, 1939, a t  which defendant 
became the last and highat bidder a t  $150.00. This deed oontaim 
full recitals as to default, advertisement,, failure ta receive up& bid, 
payment of purohase price by defendant, etc. There was no evidence 
as to the fair market value of the 1%-acre trmt. 

The only testimony was thah of Mrs. Lyde Lassiter Baker, one 
of the plainltiffs. She testified that her grandpare&, John J. Mur- 
phrey and wife, Eliaa Murphrey, lived on the "homeplace" until 
John J.  Murphrey died; and lthat Eliza Murphrey oontinued to live 
there until January 1, 1956, when she was taken to hhe hospital, dur- 
ing whioh time Willie Murphrey, one of her sons, raided with her. 
There was no testimony ais to whether the 224/2-awe tract, or the 1%- 
acre tract, or both, constituted the "homeplace." 



N.C.] SPRING TERM, 1959. 349 

Plaintiffs' first cause of action rellates to both of said traots. Plain- 
ltiffs alleged a second ciause of adion, (purporting to relate t o  a sepa- 
mte 5-acre tract,; but plaintiffs' statement of oase on appeal s e k  
forth that "During the course of the trilal i t  became apparent that  
lthe 5-acre tract was a part of the 22%-acre tract" and th~alt "Plain- 
tiffs hook a voluntary nonsuit as to their second cause of action." At 
the close of plaintiffs' eviden~ce, the court, allowing defendanlt's mo- 
tion therefor, entered judgment of involuntiary nomuit. Plaintiffs 
exceplted and #appealed. 

Lewis & Rouse for plaintiffs, appellants. 
I .  Joseph Horton, K. A. Pittman and J. Faison Thomson & Son 

for defendant, appellee. 

BOBBITT, J. 11t appears that Eliza J. Murphrey acknowledged the 
execution of her deed of January 7, 1928, to John J. Munphrey be- 
fore "H. J .  Brown, Deputy C.S.C.," whose certifimte is in due form 
and includes the finding required by CS 2515, which, a s  amended, is 
now G.S. 52-12. Defendant's contention that a deputy clerk had no 
ztutihority to make 8uch finding is without merit. CS 2515 w n h -  
pllakd' that the finding that the contract was not uareamnable or in- 
jurious to the married woman would be mlade {by the officer before 
whom she was separately examined as t o  her execution of the deed. 
CS 3293, now G.S. 47-1, expresdy authorized a deputy clerk of su- 
perior court to take such acknowledgment. 

As to  the 221h-alcre tract, plaintiffs' contention that  the decree of 
confirmakion and deed, in the foreclosure action, are void ais .to them, 
is well taken. 

Upon the death of am intestate, his real property descends to his 
heirs, suibject ,to be sold, if necessary, tm ma,ke ass& to  pay his debb. 
Alexander 21. Galloway, 239 N.C. 554, 558, 80 S.E. 2d 369; Linker V. 
Linker, 213 N.C. 351, 353, 196 S.E. 329. As to  mortgaged property, 
the heirs stand "in the place of their ancestor." Fraser v. Bean, 96 
N.C. 327. 2 S.E. 159. As owners of the equity of redemption, they 
are necessary parties to an action for foreclosure of the mortgage. 
Fraser v. Bean, supra; Chadbourn v. Johnston, 119 N.C. 282, 285, 
25 S.E. 705; Hinkle v. Walker.  213 N.C. 657, 197 S.E. 129; Riddick V. 
Davis, 220 N.C. 120, 125, 16 S.E. 2d 662; Wilmington v. Merrick 
231 N.C. 297, 56 S.E. 26 643; McIntosh, N. C. P~actice and Proce- 
dure, 3 233; 37 Am. Jur., Mortgages 5 1129; 59 C.J.S., Mortgages 
5 627(e) ; Anndation: 119 A.L.R. 807 (As to whether the intestate's 
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~ p e m n d  representative is a necessary party, see Geitner v .  Jones, 
173 N.C. 591, 92 S.E. 493, and o m  discumed therein.) 

It h a  been held 'that the heirs are ilndispensable parties when ithe 
ancestor dies during the pendency of the action. 37 Am. Jur., Mort- 
gagas (5 1129; 59 C.J.S., Mortgages § 631; 119 A.L.R. 809. 

Defendant contends: "The death of a mortgagor after the decree 
of foreclosure, and before the sale thereunder, does not prevent suoh 
sale." 37 Am. Jur., Mortgages § 1147. This is true, but beside bhe 
point. In  Holden v. Dunn, 144 Ill. 413, 33 N.E. 413, cited in support 
of the quoted text, after the decree of foreolosure, but before the 
sale thereunder, "notices of ithe decree were, pursuant to the &atute, 
served cpon the heirs of John W. Dunn and upon the administratrix 
of his estate." As to procedure on death of s party, see G.S. 1-75. 

If pl~aintiffs, upon the deatih of John J. Muwhrey, had been made 
parties to said foreclosure, they would have eucceeded to his rights 
and strttus therein. Plaintiffs do not attack the validity of the judg- 
ment entered at  June Term, 1941. But that judgment, in rwpect of ib 
provisions for the sale of the 22Xiacre tract by aommiesioners, waa 
an interlocutory order. As stated by Smith, C .  J., in Mebane v. 
Mebane, 80 N.C. 34: "The commissioner acts m ,the agent of the 
Court, and must report to it all1 his doings in execution of its order. 
The bid is but a proposition to buy, and until accepted and sandion- 
ed by the Court, confers no right whatever upon the purchaser. The 
sale is comummated when hhat sanction is given and an order for 
title made and exwuted." In an action to foreclose a mortgage, "con- 
firmahion is essential to the consummation of the sale of $he lands 
by the commissioner appointed and acting under the order of the 
court." Beaufort County v. Bishop, 216 N.C. 211, 215, 4 S.E. 2dt 525, 
citing many prior cases. 

Plaintiffs, as parties in interest, were entitled to be heard as to 
whether the sale by the commissione~s should be confirmed. Since 
they were not parties to ithe forecldsure action, tihe count, as to plain- 
tiffs' interest in said 22%-acre tract, wais without jurisdiction to de- 
cree confirmation. As to plaintiffis' interest, the decree of confirma- 
tion wm void and the oommisioners' deed to defendant did not cm- 
vey title. Therefore, nothing else appearing, plaintiffs now own an 
undivided one-sixth interest in the 22%-acre tract, subject to said 
judgment and such liens as may 'be outstanding thereon. If and when 
plaintiffs intervene in such foreclwre action or are made parties 
thereto, tihe court may +hen resolve the question as to whether the 
a l e  by commissioners' on Odober 20, 1941, should be confirmed. See 
Banlc v. Stone, 213 N.C. 598, 601, 197 S.E. 132, and cases cited. 
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Plaintiffs w n h d ,  alternativdy, (that, if the decree of confirmation 
and 'the commissioners' deed are held valid, defendant, by mason of 
his stat- m admi~listmtor, acquired land holds title to lslaid 22%-wre 
traot as trustee for the heirs. However, having held the decree and 
deed void as to plainitiffd interest, we do not reaoh trhis question. 

The judgment of involuntary nonsuit d~ismised plaintiffd aotion 
in its entirety without referring speoifically either to hhe 22%-acre 
tract or to the 1%-acre tract. Iit is noted ithat pljaintiffd aillegadions 
as to both tracts were compounded (in a single cause of action. In re- 
versing the judgment of involuntary nolllsuit, we express no opinion 
as to whether the meager evidence relahing thereto wm sufficient to 
make out a prima facie oase as to the 1%-acre tnact, i.e., tihat de- 
f e n d & ,  acquired and holds thle thereto, in respect of plaintiffs' in- 
terest, m trustee for plaintiffs, dbject  to h a  right to reimbursement. 
The facts relating thereto may be more fully developed a t  the next 
bearing. 

Reversed. 

SOUTHEASTDRN FIIR~E J N S U M O E  O M P A N T  v. MILDRED 
BRADLEY MOOlRE AND WILLIAM P. MOORE. 

(Filed 20 May, 1969.) 

1. Automobiles § 41- 
E ~ i d e m e  tending to show that a m o t o d t  slowed almost to a stop 

before entering a n  intersection, that  she looked and did not see any 
vehicle approaching d o n g  ithe intersecting street, and that  she pro- 
ceeded into the intersection and w- about half-way acmes when she 
saw defendant's car approacbimg from her right, that  defendanlt's car 
entered the intersection wibhout slowing dawn, that  defendant did not 
look to his left and struck plaintiff's car when i t  was three-fourths 
a c r w  the interseetian, is held sufficient to be submitted to the jury 
on  the issue of defendat 's  negligence. 

2. Insurance 83- 
P a y m e ~ t  by insurer of the damage to insured's ear, less $50 de- 

ductible under the policy, under agreement that the payment should 
be a loan without imterest repayable only in bhe event of recovery 
against the tort-feasor, that inrsured should cooperate in pauxseculing 
any claim against Che tort-feasor and designating insurer as agent and 
attorney in fact to prosecute any such action, doea not authorize in- 
surer to maintain am action in its own name against the tort-feasor, 
since, the claim not having been paid in full, insured continues to be 
the real party in interest. 
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APPEAL by plaintiff from Williams, J., January Reguliar Civil Term 
of WAKE. 

This is an action imtituted by the plainhiff, the inisurer of V e l m  
Parker Lee who suffered property damages of $511.96 growing out of 
sun automobile collision, of which amount the plaintiff paid $461.96 
under the provisions of irk $50.00 dedudible collision policy, leaving 
the insured with a loas of $50.00. 

When the plaintiff herein paid its insured bhe $461.96, ih did so "as 
a loan, without inkerest, repayable only in the event and to the extent 
of any net recovery ithe undersigned (Velma Parker Lee, hhe insured) 
may make from any pereon, p e r m ,  corporation or corporations, or 
other parties, musing or liable for the loss or damage rtro the property 
dwribed below," etc. 

ghe defendants demurred to the original complaint on trhe ground 
bhak Velma Parker Lee was the real party in inherest and that plain- 
tiff was attempting to splilt an indivisible oause of action. The demur- 
rer was sustiained and plaintiff amended its complaint by alleging in 
part that "* * Velma Parker Lee parted with any beneficial interest 
to a righh of action \by waiving to the defendanb She difference be- 
tween the damage set out hereinbefore and the amount paid by the 
plaintiff herein; &hat the payment \by the pl'aintiff of $461.96 is trhe 
only remaining basis of h i o n  for la final m d  complete determination 
of the matter." The demurrer to the amenckl complaint was overruled. 

-4 subrogation agreement entitled "Loan Receipt" and referred to 
hereinabove states Ithat Mrs. Lee covenanted that no setrtlement had 
been made on rtccount of the l m  sustained, and that "no euch settle- 
ment will be made, nor release given wibhout the writhen consent of 
$he eaid Company (the plaintiff) " ; and agreed to toperate with the 
plaintiff "to promptly present claim and, if necessary, to commence, 
enter into land prosecute suit again& such person or p e m s  
through whose negligence or other fault the aforesaid lws was a a u d  

+ i t , ,  . The instrument also designadd the plaintiff, as Mrs. Lee's 
agent and attorney in fact, to oollect the claim "* * * and to begin, 
pmecuk,  compromise or wihhdraw in (his, i$s or their name * * any 
and (all legal proceedings thah tihe said 'Company' may deem n m s -  
mry to enforce such claim or claims *." 

The plaintiff'e evidence, wihh respeck to the automobile collision out 
of whioh the insured's damages allegedly arose, tends to show that on 
16 July 1957, about 8:00 a.m, its insured w a ~  traveling noAh an South 
Boylm Avenue in &he City of Riabigh, Nohh Carolina, in a line of 
tmfE.c ; that the BaEc eignals along eaid avenue were nat in operahion 
and when she approached the intersection of Morgan Street she wste 
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traveling about 20 miles per hour; (that she slowed drown to almost a 
cornplate stop; ##ah uthe looked and wuld not see any car wming; that  
she p&ed into trhe interseotion, and when she was lc~huf half way 
aiorw the intersection she saw the defendants' car l ~ b o u t  two car 
lengths to her right; that the insured's car wm about three-fouhhs 
across the in;ters&ion when the awident or oollision m u r r e d .  

Furbher evidence w w  offered by the plaintiff tanding to show Ithat 
Melvin W. Bennett was traveling in his car, following the plailillitiff's 
insured, and stopped at the intensaction of said streets; bhat he noticed 
a Plgmoutih automubile, allegedly m n e d  (by the defendant William P. 
Mmre land driven by his wife and codefendant, Mildred Bradley 
Mmre, mapproaohing from the emt on Morgan Street; thah the driver 
of the Plymouth car was almost 'at bhe top of the hill and did not 
slow down, and the driver did not Imk in hie direction at all. 

At the close of plaintiff's evidence &he court allowed tihe defend- 
ank '  motion for judgmemk as of nonsuit, for that  the plaintiff had 
ruttempted to split an indivisilble cause of action and isue in its own 
name. The plaintiff appeals, aissigning error. 

Bailey & Dixon for appellants. 
Smith, Leach, Anderson & Dorsett for appellee. 

DENNY, J .  In  our opinion, if the ruling of trhe court below can 
be sustained, it must he on the ground that the plaintiff attempted 
to split an indivisilble cause of action. Otherwise, the evidence offer- 
ed by tihe plaintiff was sufficient to carry the oase to the jury. 

In  the case of Burgess v. Trevathan, 236 N.C. 157, 72 S.E. 2d 
231, Ervin, J., collec~kl the 'authorities supporting eaoh of $he fol- 
lowing propositions : 

"1. Where insured property is desrtroyed or damaged by the tor- 
tious act of another, the owner of the property has a single and in- 
divisible cause of acltion against the tort-feasor for the total amount 
of trhe loss. * 

"2. When i t  pays ;the insured either in full or in part for the loss 
thus ocmsi~oned, the insurance company is subrogated pro tanto in 
equity to the right of the insured against the tort-feamr. * 

"3. Where the insurance paid the insured covers the loss in full, 
the insurance company, as a necessary party plaintiff, must sue in 
its own name to enforce i b  right of subrogation against the tort- 
feasor. This is true because the insurance oompany in such case is 
entitled to the entire fruits of the adion, and must be regarded as 
the real party in interest under the statute codified as G.S. 1-57, 
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which specifies that 'every &ion must be prosecuted in rthe name 
of the real party in interest.' * * 

"4. Wlhere &he insurance paid by the insurance m y y  covers 
only a pontion of lthe loss, the insured is a necessary party plaintiff 
in any &ion tqgainst the bnt-feamr for lthe loss. The heured may 
recover judgment against the tort-feasor in such case for the full 
amount of the loss without the joinder of the insurance company. 
H e  1bld.s the proceedis of 6he judgment, however, as a trustee for 
the \benefit of the insurance oompany to tihe extent of the insurance 
paid by ih. The r e m m  supporting the rule staked in this paragraph 
are *ah the legal title to the right of action again& $he tort-feasor 
&ne in trhe ineured for the enleire loss, that  the inmured sustains 
the relation of h a t e e  to the insurance oompany for i t  proportion- 
ate pant, of the ~ e c o v q ,  and %hart %he tor t - femr  cannot be com- 
pelled against his will to defend itwo sctions for tihe same wrong. 

* 1 1  

It would seem tht under the facts in this case rtrhe plaintiff not 
having paid the insured in full, the insured oonrtinues to be tihe real 
panty in initerest and may sue for the benefih of herself and lthe in- 
surance company for the entire damages. Burgess v. Trevathan, supra. 

On +he other hand, if the complaint and the evidence in this action 
disclosed thak .the insured 'accepted the sum of $461.96 in full sebtle- 
m n t  of (her claim for damages against the defendan&, we would 
hlave an entirely different situation, one in which the plaintiff could 
maintain an action in its own name. Insurance Co. v. Motor Lines, 
225 N.C. 588, 35 S.E. 2d 879. 

In  46 C.J.S., Insurance, seation 1209, page 153, it is said: "In- 
surer's rights bo subrogartion accrue on paymenle of the insurance 
claim; but until payment of the clai~n on the policy no rights to 
.subrogation acorue. An advance by insurer of tihe amount of insur- 
ance 'to insured under an agreement reciting thiah rthe amount was 
received at3 a loan to be repaid only from ~ u c h  recovery as might be 
had from the other party is not a payment entitling insurer to sub- 
rogakion." 

In  the case of Phillips v. Clifton Mfg. Co., 204 S.C. 496, 30 S.E. 
2d 146, 157 A.L.R. 1255, the plaintiff alleged thart in a collision be- 
tween his lautomobile and the defendant's itruck, plaintiff's automo- 
bile had (been damaged in tihe sum of $500.00. The plaintiff's insuy- 
ance carrier paid him $450.00 under its $50.00 deductible policy and 
obtained la subrogation agreement from Ithe plaintiff in the idenhical 
language   IS lthe one executed by the insured in the instanrt aase. The 
South Carolina Supreme Court held the plaintiff, the insured, was 
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the real party in inter& and had bhe right ,to bring the action, and 
reversed .the order of lths lower count making plaintiff's insurer a 
party pl~aintiff. I n  this jurisdiction we have held that  in suoh a aitua- 
tion the insurer is not a necessary panty but is a praper one. Burgess 
v. Trevathan, supra; Taylor v. Oreen, 242 N.C. 156, 87 S.E. 26 11; 
Smith v. Pate, 246 N.C. 63, 97 S.E. 2d 457; McInZiwh, North Caro- 
h a  P r d i ~ c e  and Procedure, Vol. l, 2nd Ed., secction 599, page 319. 

Upon +he fa& revealed by tihe record before us, the plaintiff is 
not lau%horized to maintain this aation in its own name. 

The ruling of the court below in sustaining the judgment m of 
nonsuit, for Ithat 6he plaintiff hm attempted to split an indivisible 
oause of aation and sue in its own name, will be upheld. 

Affirmed. 

BANK OF VARINA V. W. M. SLAUGHTEiR AND WIEE, NELL V. SLAUGHT- 
,DR, JAMES C. SLAUGHTER AND WIFE, LUCY L. ,SLAUGHTER, AND 

WILLIAM B, OWVIDE, TRUBTEE. 

(Filed 20 May. 1960.) 

1. Contxacts § 1- 
A contract is a n  agreement between bwo or more parties on sufficient 

consideration to do or  refrain from doing a particular aot. 

8. Contracts 9 26: Evidence § 27- 
Where the terms of a contract a re  established, prior negotiations 

are  merged therein, and evidence of 1-he negotiations is incompetmt 
to enlarge or restriot its provisions. 

3. BilIs and  Notes $j 17- 
Where a note and deed of trust colltain an express promise by the 

makers to pay the sums loaned by the &ink not in excess of a stipu- 
lated amount, the makers, in a n  action on the note for the amaunt loan- 
ed, may not defend on the ground that  in prior negotiations i t  was 
agreed 'that they and their property should be liable for only that por- 
tion of fhe money borrowed by them individually, and that the corpor- 
ation, which they controlled, would alone be liable for any credit ex- 
tended on i ts  behalf, since such agreement is in dire& conflict with 
the writings. 

4. Trial $j 31d- 
Objection that  the court's definition and explanation of the "greater 

weight of the evidence" was not as full and complete a s  defendants 
desired will not be sustained in the absence of a reqnest for special 
instructions. 
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A. Appeal and Error 8 24.- 
Objeotion that the court did not fully state the contentions of a p  

pellants will not be considered an appeal when the objwtion was not 
brought to the trial court's abtention in apt time. 

APPEAL by W. M. Slaughter and Nell V. Slaughter from Clark, J., 
O h b e r  1959 Regular Civil Term of WAKE. 

Plaintiff seeb to recover $17,070.66, the balance asserted to be 
owing on a note for $25,000 given ilt on 26 January 1954 by W. M. 
Slaughter, Nell V. Slaughiter, and Tri-County Fwm Center, Inc., 
hereafter shwtened ho Farm Caber;  and to foreclme a deed of 
trust to William B. Oliver securing paymen* of bhe note. Execution 
of the note and deed of trust is stipulated. 

Liability was assented against James C. Slfaughter and wife by 
vintue of language in a deed ,to them for the mortgaged property. The 
oourt held they were not liable for ithe debt. They are no longer in- 
terested in the controversy. It is ~mvenient  therefore ito refer ito 
W. M. Slaughter andl Nell V. Slaughter as defendants. 

The padies stipulate six paymenlts have been made on the note. 
Two of these paymenb were made by defendanhs, hhe remaining 
four by or for Farm Center. When hhe total paymentis are deducted 
f ~ o m  the faoe of the note there its a balance owing as claimed by 
plaintiff. 

F~arm Center was a corporation owned and contmlled by defend- 
ants and Win Donat. When the note and deedi of ltrust were execut- 
ed, defendants acquired Donat'@ stock so that bhey might, in the 
language of the deed of trust, "operate in its regular course of busi- 
n m  rthe Tri-County Farm Cenker, Inc." 

F a m  Center was adjudged a 'bankrupt about four monhhs after 
defendants acquired sole stock ownership and con.tml. Plaintiff filed 
a claim with the trustee in bankruptcy. I6 received a dividend which 
was applied as one of the credits )on the note. 

Defendants for ;trhair defense allege an agreemenh by the bank to 
lend them the money b acquire stock ownership and oontrol of Faxm 
Center and to extend to it a line of credit in the sum of $25,000. By 
this agreement defendants and their property would be liable only 
for monies loaned them; Farm Center would alone 'be liable for any 
credit extended to it. They admikted they had bornowed $10,239.86 
on which they had made two payments aa shown on the note, leav- 
ing, lamording b their contention, a balance owing of $3,318.11, 
which they tendered as a full discrharge. 

They did not assent fraud or mistake in the note or deed of trust 
which they )admit executing. They do not seek to  reform. 
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Arlee C. Holleman, assi&ant cwhier and note teller for plaintiff, 
testified W. M. Slaughter brought $he note and deed of rt& to the 
bank. Witness made out, la deposit slip showing lhow ;the proceeds 
of the loan were applied. Copy of this deposit slip was given to W. M. 
Slaughter. The witness testified five items were dedwclted from the 
$25,000 ; four (of these aggregating $21,798.89 were in payment of 
loans previously made by plaintiff defendanrts for monies rbhey had 
borrowed for use by Farm Center; the fifth item w a  interest accrued. 
Thie left la balance of $3,073.53, which was, by direction of defend- 
an&, credited to the account of Farm Center. 

As determinative of the controversy the court submitted without 
objection this issue: In  whsat amount, if any, are defendants W. M. 
Slaughter and Nell V. Slaughter indebted to plaintiff? The jury 
answered as clon~tended by plaintiff. Judgment was entered in con- 
formity with the verdict, 'and defendanbs appealed. 

Thomas A. Banks for plaintiff, appellee. 
Allen Langston for defendant, appellants. 

RODMAN, J. Defendants complain of rulings excluding a conver- 
sation between W. M. Slaughter and his wife, Nell V. Slaughiter, 
made prior to  the execution of the note and not communicaked t o  
plaintiff. No reason is advanced which would establislh the compe- 
tency of this testimony. 

Defendants 'also assign m error the refusal of hhe court to permit 
W. M. Slaughter t o  testify with respect to negotiations wihh ~the 
bank president which culminated in the execution of .the note and 
deed of trust. 

"A contract is an agreement between two or more personls or part- 
ies on sufficient consideration to  do lor refrain from doing s particu- 
lar act." Kirby v. Board of Education, 230 N.C. 619, 55 S.E. 2d 322. 

When the terms of a contract are est~blished, the negotiations 
which produced the contrack oannot enlarge or restrict its provisions 
and are therefore not competent as evidence in an adion to enforce 
it. Bost v. Bost, 234 N.C. 554, 67 S.E. 2d 745; Williams v. McLean, 
220 N.C. 504, 17 S.E. 2d 644; Home Owners' Loan Corp. v. Ford, 
212 N.C. 324, 193 S.E. 279. 

The nlote and deed of trust constituting the mntraot were in writ- 
ing. They contained an express promise to pay auoh sums as the 
bank loaned not in excess of $25,000. This promise could not be con- 
tradicted or destroyed by par01 testimony that hhe makers would not 
be called upon to pay monies loaned pursuant t o  tihe mntract. The 
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PAVING Co. v. SPEEDWAYS, INC. 

very purpose of reducing i6 to writing wm to avoid any controversy 
as b ithe lterms of lthe wnhract. Neal v .  Marrone, 239 N.C. 73, 79 6.E. 
2d 239; McLawhon v .  Briley, 234 N.C. 394, 67 S.E. 2d 285; Busbee 
v .  Creech, 192 N.C. 499, 135 S.E. 326; De Louche v .  De Louche, 189 
N.C. 394, 127 S.E. 419; Rousseau v .  Call, 169 N.C. 173, 85 S.E. 414. 

The court, after reviewing lthe evidence and contentions of the 
p b i e s ,  charged the jury that the burden of proof rested on plaintiff 
to astabligh by the greruteT weight of the evidence h e  isurn loaned 
clireotly .to defendants and the amounh deposited to lthe credit of 
Farm Center a t  the direction of defendants, and if the plaintiff had 
failed to establish trhe full amount of its claim to answer hhe isme 
in bhe 'amount admitted by defendants to be owing. The charge was 
not prejudicial 'to defendants; it wais more favorable thian they were 
entitled to. 

If the murt's definition and explanation of "greruter weighh of 
the evidence" wlas not tw full and complete as defendanb thought 
necessary, they should have requested .an instrucltion containing the 
desilred definition and illustration. McAbee v .  Love, 238 N.C. 560, 
78 S.E. 2d 405. 

Likewise, if a t  the trial they thought, as they here contend, the 
court had not fully dated &heir oontentions, they should have re- 
sponded to the request made by *he judge just, before his final in- 
struotion. The ~murt said: "Now, if there are any other imtruchions 
that couwel for either side requat the Court b make I would, like 
bo h~ave the request a t  this time." 

The record shows: "No r e s p n e  from counsel." It is now too late 
to complain. In  re Will of Crawford, 246 N.C. 322, 98 S.E. 2d 29; 
Strong, N. C. Index, Vol. 1, p. 101, n. 289. 

No Error. 

F. D. OLINE PAVING COMPANY v. ~30U'IWLBND BPBEDWAYS, INC., 
G. F. PENNY, J. A. MORGAN, ARCIHIE FLEMING, JR., C. C. TRIP- 
ILGTT AND JOHN Fn. GRIFFIN. 

(Filed 20 May, 1959.) 

1. Bills and Notes 8 6- 
rPhe payee of a note is not called upon to eleot whether to pursue 

his remedy against the maker or agaimt the endorsers, but is en- 
titled to call on the maker to pay the full amount of the debt and 
thereafter call upon the endorsers to pay any unpaid balance. 
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2. Same- Acceptance by payee of note of third person does not d i e  
charge endorsers on original note in absence of intent that second 
note should constitute payment. 

creditor, secured by a lien on the debtor's realty, and holding a 
(note, endorsed by defendants, for part of the debt, joined in receiver- 
ship proceedings participated in by the endorsers. The purchaser a t  
,the receiver's sale gave notes to the creditors, secured by deed of truet, 
end the liens were canceled of record. Upon default of the purchaser, 
a corporation wae created by the holdem of the purchaser's notes and 
stock issued in the conporntion to eaoh creditor. The maker ithereafter 
wld its stock for me half tihe amount of the original debt. The court 
found there was no intent OIL the part of the maker to accept the pur- 
ohaeer's note or the stock in the conporntion as payment. Held:  The 
maker may hold endorsers liable for the balmce due on 'the note, there 
,having been no volunbary surrender by the payee of the lien against 
the maker's propenty, but the amount realized from the eale of the 
stock must be applied to hhe debt secured by the Iden pro rata to that 
part represented by the note and that part not embraced in <the nate. 

3. Payment 8 9- 
Payment is an affirmative dkd'ense which must be esCablished by the 

party claiming its protection. 

4. Payment §s 7, 8- 
,Where a lienholder accepts a chose in a&m in the @ale of the 

debtor's propexty by the receivers, discharging the liene, the amount 
realized upon sale of ;the chose is not a voluntary payment by the 
debtor, and the debtor is not entitled to direct the application of the 
payment, nor is the creditor entitled to do so upon fmilure of ,bhe d m  
;to make such direction, but bhe payment must be applded equally to 
all debts secured by the lien. 

APPEAL by defendanks Penny, Morgan, Fleming, and G r a n  from 
Fountain, S. J., September 1958 "A" Civil Term of WAKE. 

Pl'aintiff bases its cause of action on a negotilable note dated 14 
June 1952, payable to it on demand;, in the sum of $15,000, with in- 
terest fmm its date. Corporate defendant, hereafher designated as 
Speedways, is the maker. I t  did not answer. The individual defend- 
ants are endorsers and are hereafter designated as defendlank The 
complaiint alleges a balance owing (of $5,000 and interest. Defendsnk 
plead payment. 

A jury trial was waived. Based on the evidence offered, including 
stipulations of the panties, the court found f8a&s which, summarily 
stated, follow : 

Plaintiff in June 1952 did work for Speedways b the value of 
$43,342. During the course of the work the note suad on wati executed. 
While hhe work was in progress Speedwaye paid plaintiff $25,000. 
Plaintiff credited $10,000 of the payment on *he, note. This left a M a 1  
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balance owing plaintiff on iacoounit of the work done for Speedways 
of $18,342, which included ithe (balance shown by lthe note. 

Creditors of Speedwaya, including plaintiff, alaimexl lie- for work 
done. Receivers were appointed for Speedways in an action begun by 
ite creditors. Aoting under court order, the receivers loffered, Speedwaye' 
popehias for sale. They received itwo offers: one for $100,000 cash; 
the other from James F. Ohestnutt to (a)  pay in cash a mortgage 
amounting to $28,000 whioh had prioriity over creditors in the class 
with plaintiff, (b) pay $827.25 owing the State of North Carolina, 
and (c) give notes 'to plainhiff and other preferred creditom for a total 
of $166,493.99, this being +he aggregrute $amount owing to such credi- 
tors, the notes to be secured by mortgage on the properties to be con- 
veyed 'by the receivers. 

The receivers notified creditors of the offer and a hearing to be had 
thereon. At a hearing in Jlanuary 1953 Judge Har r i~ ,  finding all credi- 
tors were present with none objeding .to the #acceptance of the Chasnutt 
offer, directed a sale to him. Defendanb participated in the receiver- 
&hip proceedings. 

Pursuant to the order the propenties were conveyed ito Chesnutt. He 
executed hie notes to ibhe creditors including a note to pliaintiff for the 
full amount owing .to it, to wit, $18,342. The notes were secured by 
Chesnuht's deed of trust. Plaintiff's lien was cancelled of record but 
it did not surrender the note sued on. 

Chesnutit defaulted in the payment of his notas. His deed of twt 
wais foreclosed and the pmperties purohmed by Capital Investment 
Company, a corporation created by the holders of bhe Chestnuitt notes. 
The purchase price named in the deed to Oapital Investment Oompany 
represented approximately 70% of rthe amount owing to  eauh of hhe 
eredi~tors, and each was issued s t ~ c k  in that conporation for his pro 
rata share. 

Defendants plead rthe acceptance of the Chesnutt no& as a pay- 
ment and the acceptance of the stack in Capirtal Investment Company 
as a payment. The wurt found: "There Is no evidence that &he plain- 
tiff intended any of the tran8actions mikd iabove, h lud ing  the ac- 
ceptance of the note from James F. Chastnutt, and the stock of Capital 
Investment Company or its s u ~ u e n t  sale, to be a diecharge of the 
original note." 

Plaintiff sold its stock in Capital Inv&ment Company for $9171, 
one-half of the amount owing by Speedways when the receiver8 were 
appointed and plaintiff's lien claim matured. Thii was the fair value 
a4 the time of sale. 

Baed on the findings, the count concluded plaintiff was entitled to 
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r m v e r  the $5,000 balance on the note with interest and entered judg- 
ment accordingly. 

Defendants excepted to the findings of faot relating to paymenlt, 
the conclusions of law, and appealed. 

Ruark, Young, Moore & Henderson for plaintiff, appellee. 
Hofller & Mount for defendant, appellants. 

RODMAN, J. Appellants contend: (1) The filing of the lien and 
claim with the receiver for $18,342 was an election to release them, 
whioh now bars plaintiff's right 40 proceed against them; (2)  the ac- 
ceptance of the Chesnutt note was a payment of the note endorsed 
by bhem; and (3) if the acceptance of tihe Chesnutt note did not dis- 
charge their obligation, hhe acceptance of the stock in Capital Invest- 
ment Company was a payment and discharge. 

None of these contentions rests on a solid foundation. Speedways 
wlas the real or primary debtor; defendants were only secondarily 
liable. The mere fact that the creditor called on the party primarily 
liable and sought to compel it to  pay the full amlount of its debt is not 
incmsistenk with the creditor's right, t o  thereafter call upon the party 
secondarily liable to disoharge his obligation. Since there was no in- 
consistency in plaintiff's procedure, i t  was not called upon to make 
an election as to the remedy [sought. Thomas v. College, 248 N.C. 609, 
104 S.E. 2d 175; Carrow v. Weston, 247 N.C. 735, 102 S.E. 2d 134; 
Surratt v. Insurance Agency, 244 N.C. 121, 93 S.E. 2d 72; Baker v. 
Edwards, 176 N.C. 229, 97 S.E. 16. 

Payment is an affirmative defense, whiah must be established by the 
party claiming its protection. Finance Co. 2) .  McDonald, 249 N.C. 72. 
Defendants' plea of payment, if sustained, would require us to hold 
that a creditor who accepts from his d e h r  the obligation of a third 
person takes i t  in payment, releasing the debtor from his obligation 
irrqecitive of the intent with whiah the new obligation is assigned and 
accepted. The liaw is otherwise. It is, we hhink, correctly stated by 
Clark, C.  J., in Gmdy v. Bank, 184 N.C. 158, 113 S.E. 667: "The note 
of a third person given for a prior debt will be held a satisfaction, 
where i t  was agreed by t,he creditor t o  receive i t  absolutely a*s pay- 
ment, and to run the risk of its being paid. The onus of establishing 
thfut it was so received is on the debtor. But there must be a clear 
and special agreement that the creditor shall take fhe paper absolutely 
ais payment or i t  will be no payment if it afterwards turns out bo be 
of no value. A receipt in full of an awount does not establish an agree- 
ment on the part of the creditor to accept as absolute payment a t  his 
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own risk the n d e  of a itihird p e m n  for the debt," Bank v. Hall, 174 
N.C. 477, 93 S.E. 981; Terry v. Robbins, 128 N.C. 140; 70 C.J.S. 240; 
40 Am. Jur. 786. 

Here the court has found lthere was no intent to  take in paymmt. 
The fact, as lstipulated, that defendanlts aa well as plaintiff panticipated 
in rthe receiverahip proceeding without prprotsst to the charge in form 
of cmlibrs'  claims again& the properties of Speedways a up ports the 
finding land negatives the plea of payment. 

The findings establbh a partial discharge of Speedways indebtednes 
to plaintiff. This payment was not a volunitary payment made by 
Speedwap as .bo wlhich it could direcrt its application, or whioh, in de- 
fault of suoh direction, would permit the creditor to apply as may be 
most advantageous to it. 

The payment came ae the rasult of a lien on Speedways' property. 
G.S. 44-1. That lien applied with equal force to eaoh pant of Speed- 
w a y ~ '  ddbt. When dlefendanb, by endorsing the note, became in effmt 
gumantors for Speedways, ltrhey lbecame to that extent entiitled to the 
prwteotion of (the ~tatutory lien. If plaintiff had voluntarily surrender- 
ed ithe lien and thereby deprived defendanha of ilts protection, they 
o d d  have pleaded that act as a defense, Bank v. Nimocks, 124 N.C. 
352; Bell v. Howerton, 111 N.G. 69; 8 Am. Jur. 471. 

The ststutory lien by virtue of which plaintiff has received partial 
payment is anal~ogous to a montgage securing several notes, some of 
which are e n d o r d ~ .  The proceeds derived from its enforcement must 
be applied ratably to lthe d e b  isecured. Kitchin v. Grandy, 101 N.C. 
86; Whitehead v. Morrill, 108 N.C. 65; Demai v. Tart, 221 N.C. 106, 
19 S.E. 26 130; Madison Nut. Bank v. Weber, 158 N.E. 543, 60 A.L.R. 
199; Orleans County National Bank v. Moore, 3 L.R.A. 302; Fielder 
v. Varner et al., 45 Ala. 429; Bergdoll v. Sopp, 76 A. 64; Hargis Bank 
& Trust Co. v. Gambill, 28 S.W. 2d 769; Baneroft v. Granite Savings 
Bank & Trust Co., 44 A. 2d 542. 

Plaintiff, utilizing ithat portion of the lien which prohoted defend- 
& as d o m r s ,  has received payment of one-half, exclusive of in- 
terest, of the total debt owing to it. Appellants are entitled to have 
the monies received f r m  the sale of Capital Investment &ml,any 
stock applied proportiondely to toall of Speedways' d e b t b o t h  the part 
represented by tihe n& and the part not so evidenced. The judgmenh 
of ithe Superior Court fixing the liability of appellants will be modi- 
fied to conform to ithis opinion, and as so modified is affirmed. 

Modified and Affirmed. 
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STATE v. ALEX TBYLOR. 

(Filed 20 May, 1959.) 

1. Criminal Law §§ 35, 84, 8 6  Intoxicating Liquor 12- 
Where there is testimony ehat the intoxicating liquor in question 

!was placed on defendant's premises by another, and defendant has 
testified that on the day before the whiskey was found on defendant's 
premises he had not been in the presence of such other person, testi- 
mony by a State's witness that on the dar  before the occurrence de- 
fendant w seen in the presence of suoh other person is competent 
as material to the issue as to whether the liquor was placed on de- 
fendant's premises with his consent, and the rule that the State is con- 
cluded by the defendant's testimony as  to a collateral niatter is mnp- 
posite. 

2. Oriminal Law § 150- 
Ordinarily an exception to an eserpt from the charge does not pre- 

sent asserted error of the court in failing to charge further on t h e  
same or another aspect of the case. 

3. Intoxicating Liquor 8 & 

While mere knowledge of defendant that intoxicatiug liquor is on  
his land does not establish a s  a mabter of law that  the whiskey is in 
defendant's constructive possession, if the whiskey is on defendant's 
premises wibh his knowledge and consent, he has constructive pos- 
sassion thereof while it  remains on premises under his exclusive control. 

4. Cnlminal Law §§ 135, 169- 
Where no error is found on the count upon which sentence is sus- 

pended, the judgment must 'be set aside and the cause remanded for 
proper judgment. 

APPEAL by defendant from Armstrong, J., November 24, 1958, 
Criminal Term of GUILFORD, Greensboro Division. 

Criminal prosecution on two-count warrant charging (1) unlaw- 
ful possession of nontaxpaid whiskey, and (2) unlawful possession 
of nontaxpaid whiskey for the purpose of sale, tried de novo in su- 
perior wur t  on appeal by defendant from conviction and judgment 
in Municipal-County Court of Greensboro. 

Evidence was offered by the Sbak and by defendant. The evidence 
disclased that, on August 27, 1958, about 9 A.M., law enforcemenlt 
officers sea~ched defendant's premises and found thereon, "immediate- 
ly behind his garage," four cases, "stacked two on two," esclh con- 
baining twelve half-gallon (fruit) jars of nontaxpaid whiskey, a 
total of twenty-four gallons, whioh oases or cartons were covered 
with logs, sacks, tarpaulins, with a piece of kin on hop. Whether this 
whiskey (1) was in defendant's possession, and, if so, (2) was in his 
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passmion for the p u m e  of sale, were hhe conltroverted and de- 
terminative questions. 

The court, based on the jury's verdict of "GUILTY AS CHARGED 
I N  THE WARRANT," pronounced these judgments, viz.: (1) On 
hhe first ciount, judgment imposing a senitertce of twelve mlonkhs; (2) 
on the second count, judgment imposing fa sentence of eighteen 
month~s, ito begin ulpon expiration of the sentence of twelve monhhs 
imposed on the first count, suspended for three years on specified 
oonditions. 

Defendlant excepted and appealed. 

Attorney General Seawell and Assistant Attorney General Mc- 
Galliard for the State. 

E. L. Alston, Jr., for defendant, appellant. 

BOBBITT, J. Defendant's assignmenk of error, direated to the 
oourt's denial of his motion for judgment of nonsuit, are overruled. 
Indeed, on oral argument, defend~ant's counsel frankly conceded bhat 
bhe evidence, oonsidered in the light most favorable to the State, was 
sufficient (ta warnant submission to the jury and to support ithe verdid. 
Hence, there is no need to state evidenkial facts other khian those neces- 
sary to understand the assignments of error stressed by defendant. 

On cross-examination, defendanlt testified: "The man I think put 
the stuff there is Oliver Lucm who lives righk behind me." Again: 
"He (Oliver Lucas) came up to the house about two or three days be- 
fore that to speak to me about this - I guess it's this; I d'on't know. 
He wanted ito use my gapage to put, white liquor in 'and I said 'No.' 
And he said: 'Well, in case you do see some around there, you won't 
m y  anything arbout it, will you? You won% see it?' or something like 
that, land 'as far as I know, I didn't answer him. . . . I told him he 
wuldn't use the garage. As for telling him that  he couldn't put it be- 
hind the garage, I don't believe I ever answered him." Defendant 
itestified that if he had seen Lucas the day preceding the dray of h h  
larrast, that is, on Augulst 26, 1958, "ik was off art a disrtiqce," and that  
he was not "in Oliver Lucas' presence." 

After defendant had so testified, the State offered an ABC enforce- 
ment officer who ;testified, over objeotiom by defendant, that he had 
seen the defendanlt on August 26, 1958, between ,seven and eight A.M., 
in company with Oliver Lucm and lone Woodrow Jordan, on Union 
Street in Greensboro; that defendant and L w m  left together in a 
1946 Mercury four-door sedan; and that Jordan left in another car. 

Defend&'s contention that the count erred in admitting the officer's 
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h t i m o n y  is based upon the premise thlat i t  related 60 a collateral mat- 
ter and therefore the State was bouned by defendant's answer. Relevant 
t o  whether the subject of the wnhradictory testimony relates to a ma- 
terial or a oollateral matter, defendant quotes Stansbury, North Caro- 
lina Evidence, 5 48(3):  "The proper test would seem to  be whether 
the evidence offered in contradiction would be admissible i f  tendered 
for some purpose other than mere contradiction; or, in case of prior 
inconsistent ,statements, whether evidence of the facts stated would 
be so admissible." The "pmper test," as so defined, is amply support- 
ed by cases cited by P~ofessor Stambury and by defendant. But when 
this test is applied, i t  alppears that the officer's testimony was compe- 
tent. 

The State'ts evidence in chief contained no reference to Lucas. Lucas 
wm introduced by defendant as  a person who, two or three days before 
the whiskey was found, had appromhed deferdank with reference to 
putting nontaxpaid whiskey on defendant'ls premises and ito whom 
dafendant had given no answer as t o  whether Luaas could put it be- 
hind defendant's garage. Indeed, defendant dated frankly that  he be- 
lieved Lucm 'had put it there. The fad that  defendant was seen with 
Lucas, going off w i ~ h  him in a car, on hhe morning preceding the morn- 
ing when ,the whiskey was found on (defendanit's premisas, considered 
in connection with the testimony rel~ding to defendant's prior con- 
ference wibh Luaas, was a relevant circumstance bearing upon whether 
hhe whiskey was on  defendant',^ premises wibh his knowledge and con- 
sent. Thus, the evidence was properly admitted as mderial to the 
issue, not for &he mere purpose of oontradicting defendant in relation 
to a collateral matter. 

Defendant assigns as error portions of the oharge s ~ s  given relating 
to construotive possession. Defendant concedes that possession may be 
either acitive or aontrucltive. S. v. Harrelson, 245 N.C. 604, 606, 96 
S.E. 2d 867, and cmes cited. Hie wnkention is b d  largely on the as- 
serted inadequacy od the court's instructions. "It is elemental that an 
exception cto am excenpt from the aharge ordinarily does not challenge 
the omission of trhe court to charge further on tihe isame or another 
aspeat of the case." Peek v. Trust Co., 242 N.C. 1, 16, 86 S.E. 2d 745, 
and cases cited; Rigsbee v. Perkins, 242 N.C. 502, 503, 87 S.E. 2d 926. 
Even so, when the evidenhial facts are considered, the instruckions 
given appear adequate. 

Defendant assents hhat the court erred in instrucking the jury as fol- 
lows: ". . . where liquor is on the premises of la r p e ~ o h ,  or any other 
article of personal property for that matter, with his knowledge and 
consent, i t  is (as a matter of law in %is oonstructive possession." (Our 
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italics) I n  S. v .  Meyers, 190 N.C. 239,129 S.E. 600, on which defend- 
ant, relies, i t  was held thart mere knowledge of lthe fact that the whiskey 
was on ,the defendan~t's premiws was insufficient I ~ O  establish as a s a t -  
ter of law that  m h  whiskey was in the defendarut's oonstrudive pos- 
session. However, if nontaxpaid whiskey is Ion a person's premises 
with his knowledge and consent, he has oonstru~ctive pssession thereof 
while it remains on premises under his exclusive conltnal. 

Awignrnents of ermr directed (to the count's i&m.tions as  to aiding 
and abetting have (been fully considered but do not merit partiicular 
discu&on. Suffice to say, none dliscloses prejudicial error. 

Igt is nded that  ,the court explicitly instrucked lthe jury that defend- 
ant  would not be guilty on either count if &other person "clame and 
placed i t  there behind th~is garage witihmut his knowledge or consent." 

Defendant has failed lho show prejudicial e m r  in the loonduclt of ithe 
Itri(a1. The judgment, CJB to Ithe herst count,, is aflirmed. A8 to the second 
wunt, appeal having ibeen Itaiken tm mitry of judgment suspending the 
prison senhence, trhe judgment pronounced on the second wun t  is 
&ricken a d  khe oauw is remanded for praper judgment. See 8. v. 
Henderson, 245 N.C. 165, 95 S.E. 2d 594, and S. v. Moore, 245 N.C. 
158, 95 S.E. 2d 548, land cases cited bherein. 

As to first oounrt: No error - Judgment afhned.  
As to seomd count: No error in (trial - Remanded for proper judg- 

ment. 

GEIORGE R. GRANT, T~USTEE FOR MIRS. R E B W A  KIDNNEIDY, 
INCOMPETENT V. DAVID ISTFPHEN ROYAL. 

(Filed 20 Mhy, 1959.) 

Automobilea § 38- 
A motorist has  the right to assume and act on the assumption that  

@wtriam crossing the street between intersections where no marked 
crosswalk hais been established will recognize the motorist's right of 
way. 

Automobiles !j 3 6 -  
There is no presumption of negligellre from the mere Fact that there 

bas been an accident and a n  injury. 

Automobiles g§ 411, 45- Evidence held not to disclose negligence in 
hitting pedestrian. 

Evidence tending to show that  ladies dressed in dark clothes at- 
tempted to cross a four-lane street between Intersections a t  a place 
where there was no marked crosswalk, bhat the night m a  dark and 
rainy, that bhe pedestrians hesitated in the middle of the street and 
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then proceeded in the face of cubcorning traffic, and that defendant's 
car bumped the ladies, knocked them down, but stopped before rumsing 
over them, without evidence of speed, is ineufedent to overrule nonsuit 
on the issue of m a g e n c e  and d m  not {present the i w e  of last clear 
chance, since the evidence discloses that defendant had only an in- 
stant in which to take m a i v e  action after he discovered that the ladies 
had decided to continue acrms the street. 

PARKER, J., dissenting. 

APPEAL by plaintiff from Hall, J., Sqtamber, 1958 Civil Term, 
CUMBERLAND Superior Court. 

Civil action rto recover damages for permnal injury. The plaintiff 
alleged the injury was proximartely caused by actionlslble negligence 
in the manner in which the defendanh operarted hie automobile on 
Ramsey Street in the City of Fayetteville. The defendant denied negli- 
gence, and pleaded contri~butory megligence as <a defeme a d  as a bar 
to recovery. The plaintiff, by reply, allaged the defendant, was liable 
by reason of hls negligent failure ito avail h i m l f  of the la& clear 
ohawe rto avloid the injury. 

The plaintiff's evidence at ,the bial, in mbtance, showed the fol- 
lowing: Ramsey Skeet in Fayetteville runs north and south. It is 
of bback asphalt, con~truotion, approximately 40 feet wide, with four 
marked lanes, ithe b o  on the east $or north-boulnd itrafh, and, the two 
on the w& for wuthibound tmffic. The sidewalks pwallel to the e.treet 
were lined with maple and oak trees, and the lights and, light fixtures 
were all on the emt a d  none opl the west side of the &re&. 

At the time of her injury, Mrs. Kennedy, then 85 years of age, 
lived on the west side of the street, 112 feet fmm its nearest street 
inherseation. At the point of (the amid& ;there was no marked or-- 
walk for use by pedasltrism. On hhe date of hhe injury, Maroh 6, 1957, 
a t  abouh 7:45 o'clock a t  n1i@, Mrs. Kennedy a d \  a next-door neigh- 
bor, Mi= Ida Garrett, age 70, attempted to c m  h m m y  Street 
from west to east direcitly in front of Mrs. Kennedyfs h o w .  At ithe 
time, it was raining, and foggy, and the wind was blowing from the 
south. The ladies were dressed in dark clohhes. Mw. Kennedy ca~rried 
a black umbrella. 

Miss Garrett, a witme% for hhe plaintiff, testified: "We were cross- 
ing Ramsey Stmet from Mrs. Kennediy's home to hhe emt side. . . . 
When we started across the street, I Iwked to my left (north). We 
reached the middle of rthe street, I looked rto my ri&, (muth). . . . 
I saw cars approaching. These cars were approximately from 500 to 
600 feet, as far tw I muld figure. I coGld not Bee hhe oars themselves, 
but I saw the lights . . . ais far ais I h o w  MTSJ. Keninedy and I con- 
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tinued Q cross the street. . . . The next ithing hhat I oan recall after 
Mrs. Kennedy and I had st.arted to cross the second half of the street 
and as we were wallring as fa& as we could the car hit us. I heard no 
horn, no brake, nothing, juLst the car hilt us." 

All the evidence tended to show the defendant's lautomobile going 
n o f i  (bumped the ladies, knocking them ciown. The defendanrt's auto- 
mobile stopped before running over bhera. "Mr. Royd . . . mid that he 
did not see us when we stopped in lthe middle of tihe istreet, he saw us 
when we hasictated, but he thought we had lturned bk." 

There was no evidence of tqpeed-no skid marks. On cross-examina- 
tion, Miss Garrett was sisked about 'a ~tatemecnlt she signed, as follows: 
"And &anted from Zlhe middle of the ~blmk to go dbr&ly across the 
street or to  hhe ea& +side of Ramsey Street. It was about 7:45 and the 
evening was cold and raining (hard #and the aoad wm wet. . . . Yes, 
rthat was corre&." 

After the amident the defendant called an ambulance, sent the 
ladies to the hospital, a d  assured them they would be cared for. 

At the ellase 'of hhe plaintiff's evidenlce the oourt entered judgment of 
involunrtary nonsuiit, from which the plaintiff appealed~ 

Tally, Tally & Taylor, and Donald B. Strickland for plaintiff, ap- 
pellant. 

Nance, Barrington & Collier, By: James R. Nance, and Rudolph G. 
Singleton, JT., for defendant, appellee. 

HIGGINS, J. The m r d  in ithi case leaves the impression that iwo 
estimable ladies, born in the hcorm and buggy days, failed fully to 
appreciate sthe speed of presenh day amtomobile rtra5c and &he dangers 
h i d e n t  thereto. On foot, they ahtempted to  c r m  a four-lane street 
at a plme where the a~~bhorities had made no provision for suoh cross- 
ing. Darkness, rain, wind, fag, clothing and umbrella blending with 
the wlor of (the street surface, left the defendant i d c i e n t  time to 
avoid ,them after he could ihave discovered .their intenhion to continue 
across his lane of traffic. They had &pped or h m i M  in a place of 
safety from his intended movement. Even so, he stopped after merely 
bumping them without running over ithem. 

Plaintiff and her witnws were cnosing fmm ithe unlighted side of 
ithe street at a place where hhe defendanrt 'had a right lto aasume arnd 
to act on hhte russumpltion that pedlestriarus would recognize his right 
of way and not o b s h e t  it. Garmon v. Thomas, 241 N.C. 412, 85 S.E. 
2d 589; Fysinger v .  Dairy Products, 225 N.C. 717, 36 S.E. 2d 246; 
Mitchell v. Melts, 220 N.C. 793, 18 S.E. 2d 406. (See North Oarolina 
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Index, Vol. 1, pp. 264, 265, for full citation of cases.) No presumption 
of negligence arises from the mere fad bhere has 'been an acoidenrt and 
an injury. Fleming v. Twiggs, 244 N.C. 666, 94 S.E. 26 821; Merrell v.  
Kindley, 244 N.C. 118, 92 S.E. 2d 671; Mills v. Moore, 219 N.C. 25, 
12 S.E. 2d 661. 

In this case there is no evidence of speed. All 6he evidence indicates 
the diefendant had only an instamt in which to take evaisive adion 
a h r  he ctould have obwmed ;tihe ladies suddenly decided to hurry 
d r c m  rthe two lanes for nonth-bound ,traffic. The wonder is lth& com- 
plete success ,to avoid .the accident failed by so m o w  a margin. 

The judgment of involuntary nonsuit in the count below is 
Affirmed. 

PARKER, J., dismting. Mrs. Ella Garrett Beard, a witness for 
plainitiff, asked diefendmt I& vthe haspita1 a f k  Mrs. Rebecca Kennedy 
bad been carried there bhils question: "Why did you do i t ;  didn't 
see them?" He replied: "Yes, I saw them, but I thought they had 
stopped." 

At the hospihl this occurred iln the prtssence of Miss Ida G m & ,  
her sister, Mm. Burns and defendant: "My sister mked Mr. Royal 
why he run over us. He said bhat he did not see I& d e n  we stom 
in the middle of the 'street, he saw us when we hasi'tated, Burt he thought 
we iturmed back. He did not m y  ai itking about us as to when he saw 
us for the second time. But he did tell me that he saw myself and 
Mrs. Kennedy in .the middle of lthe street and thoughh we had turned 
back, that is right. My sister heard it." 

FLamsey Streek is about 40 feet wide, and is practically level and 
straight, where the hwo ladies were struck. Aflter Miss Ida Garrett 
wtui knocked down, she was nexh ot the curbing, and Mrs. Kennedy 
wm to lher left. Other fa#& are stated in the majorihy opinion. These 
ltwo elderly ladim were hurrying ~mmss (the sbreet as fast as  they could 
from Mrs. Kennedy's home ko a t h d  prayer meeting a.6 a neighbor's 
home. 

Plaintiff, in reply to the defense of contributory negligence alleged 
in the answer, has invoked the doetrine of la& clear chance. It seems 
to me from a study of the evidence and considering i t  in the light most 
favomble to plaintiff, khat these inferences may be legitimtahely 
drawn therefrom: Defendant was negligent, Mrs. Rebecca Kennedy 
w a s  guilty of contributory negligence, but .that, although Mrs. Ken- 
nedy had negligently plmd hemelf in a position of peril from which 
she could not escape by the exercise of reasonable care, the defmd- 
ant knew, or by the exercise of reasonable care could have diwovered, 
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her pedous  psi t ion and her incap~city to escape from i t  before 
she was struok by his automobile, ithat +he defendanit had the time 
and means ito avoid injury to her by hhe exercise of reaeonable care 
afmter he discovered, or should have dimwered, her dangerous pmi- 
tion and her i n q a o i t y  ko t o p e  therefrom, but negligently failed 
to use ;the available hime and meanls to avoid striking her with his 
automobile, and for thrut r e m n  &ruck and injured her. Wade v.  
Saudage Co., 239 N.C. 524, 80 S.E. 2d 150. 

I vote to reverse the judgment of nonsuit entered below. 

FRED B. WILKINSON v. ERWIN MILLS, INCORPORATED. 

(Filed 20 Yay, 1059.) 

Master and Servant g 6f- 
Where, in an action for wrongful discharge, plaintiE's evidence fails 

(to establish a contract of employment for a fixed term, nonsuit is 
propertly entered, since employment for an indefinite and unfixed dura- 
tion is terminable at the will of either party. 

APPEAL by plaintiff from McKinnon, J., October, 1958 Civil Term, 
DURHAM Superior Court. 

I n  this civil aotion the plaintiff h w  sought Ito recover $18,260.49 
by r w n  of his alleged wrongful discharge on August 31, 1953, from 
the defendanit's employment. The ~omplain~t  alleged the dlamagas 
consieted of the following: Loss of one year's salary a t  $1,000.00 per 
month; 1- of hhe right to participate in ithe benefits of a trust fund 
set urp )by the defendant as a reward to its employees for loyal d 
failthlful 8ervke; and loss of interast. 

The plaintiff slleged in mbstance his faithful m d  loyal services 
began June 1, 1932, d continued to bhe dahe of his discharge. From 
April, 1942, he hadr been manager of the defendant's cotton depart- 
ment. During 1953 changes wourred in the ownership of defendant's 
capital etmk which involved ohanges in managanen&. During the 
reorganizaition, tihe plaintiff inquired of various officials whether $he 
changes would affeot his position with the m q a n y  and was assured 
h6s employment would continue. He requested that  if the clhanges 
should affeot this position that  (he be given 30 days' notice pnior to 
Auguert 1, in order ithat he oould seek &her employmenit in tihe cot- 
ton ctrade. By la c u h m  in the industry, employment usually begins 
August 1 each year. 
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The plaintiff testified in accordance with bhe allegations as sum- 
maxizedi On craw-examination, he admitted writing the following let- 
ter to the vice president of the d e r f d m t :  " . . . p u  requested that 
I resign and stated that  my services were no longer wanted. In view 
of your requeat, lmd solaly because it was requested by you, I here- 
wibh tender my resignation . . . as sf the clase af business on August 
31, 1953." 

At ithe close of plaintiff'& evidence $he court entered a judgment 
of involunhary nomuit, from which the plaintiff appealed. 

Blackwell M.  Brogden, W.  J. Brogden, Jr., for plaintiff,  appellant. 
Reade, Fuller, Newsom & Graham, B y :  F. L. Fuller, Jr. B y :  

James T.  Hedrick for defendant, appellee. 

PER CURIAM. The plaintiff's allegations and evidence insofar as 
his monthly sallary is concerned show employment for a tern of 
indefinite and unfixed durahion. Such employment is terminable at  
the will of either party. If we disregard the letter and hold the plain- 
tiff was disoharged for causes other ;than failure bo perform his serv- 
ices, nevertheless the defendant lhad ithe right to terminrate plain- 
itiff's eervices for its own r e w n s .  Under trhe terms of the employ- 
ment, hhe pbaintiff could quit or the defendan6 could dliwharge him. 

The evidence fails .to &how bhe plaintiff has not received all bene- 
fits which he has a present righ,t to demand from the defendant under 
it& trust plan. 

This disposition makes it unnecessary for us to consider whether 
the lapse of time has barred plaintiff's right to maintain this action 
or whether the change of plaintiff's position resulted in any financial 
loss. 

The judgment of involuntary nonsuit is 
Affirmed 

Process § 16;- 
The issuance of execution against the p t ~ s o n  of defendant on order to 

show cause after defendant had failed to yay in full a judgment award- 
ing punitive damages against him, eyen though the execution was 
issued after defendant's refusal to convey to plaintiff his homestead. 
cannot he made the basis of an acbion for abuse of praws, since there 
is no evidence of abuse or misuse of esecution after its issuance. 
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APPEAL by plaintiff from Phillips, J., October Civil Term, 1958, of 
GUILFORD (Greensboro Division). 

When ;this muse came on for trial in Superior Court the plainitiff 
stipulated in open court "ithat he was . . . lbasing his cause of mtion 
upon malicious abuse of qmcem and not for malicious prosecution. 

, . . .  
The substance of plaintiff's evidence at  the tnial is as follows: 
In 1945, J. F. Caudle, defendant in the imtant case, sued T. G. 

Benbow, plaintiff in the c a e  ab bar, in hhe Superior Court of Guil- 
ford County for damages for fail= arrest. T,he ease was tried in 1947. 
The jury anewered the issues in favor of Caudle and awarded $500.00 
actual damages and $3,000.00 pmitive damagee. As la bask for the 
award af punitive damages the jury, in response to a separate ilssue 
as to malice, found that Benbow was actuated by malice in musing 
the an& of Caudle. From judtgpnent, entered pursuant to lthe verdict 
Benbow appealed to the Supreme Count. The judgment was affirmed. 
Caudle v. Benbow, 228 N.C. 282, 45 S.E. 2d 361. 

Caudle caused executim to issue and the execution was partially 
wtisfied by levy upon and sale of B e n h ' s  real estate. However, 
B e n h ' s  h o m d a d  exemption was akdhed in a parcel of land in 
the city of Greenlsboro and thi's was nat d d  under ithe execution. In  
1954 Caudle's attorney, with CaudJels consent, propmed to $accept 
conveyance of the homestead in full settlemen6 of the judgment, but 
Benbow refused. Caudle'e atrtorney tihen wrote Benbow and renewed 
the offer, advised that execution (against the person would be sought 
on the ba& of the jury's mewer to ithe malice i m e  unless the home- 
stead wm conveyed, explained that Benbow would have to remain 
in jail under such execution unltil hhe judgment was paid or he was 
otherwise lawfully released, and pointed out bhat he oould not bake 
the pauper's oath so long sts he re,tained the homestead. Benbow 
ignored the letter. 

An order wais served on Bm~bow to show sause why an execution 
again& ;the (person should not iissue. The order was duly served 13 
days prior to the time set for hearing thereon, but Benbow did not 
appear. The clerk ordered execution again& the person of Ben~bow. 
The execution was i w u d  and pursuant thereto the sheriff wmmit- 
ted Benbow to  jlail on August 18, 1954. He was released on Ootober 
12, 1954, by order in s habeas corpus proceeding. Tthe entire matter 
was handled by C a d l e ' ~  attorney with Caudle's knowledge and con- 
sent. Benbow, after his release, in&ituted this mtion to recover d m -  
ages for malicious abuse of process. 

At the close of plaintiff's evidence the court allowed the defend- 
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ant's motiton for involuntary nonsuit. From judgment pursuant there- 
to plaintiff (appealed. 

Robert S. Cahoon for plaintiff, appellant. 
George C. Hampton, Jr., for defendant, appellee. 

PER CURIAM. P1&ntiff1$ evidence when cansidered in the light 
most favorable ,to him fails to make out a prima facie ease of mali- 
cious abuse of process in accordance with the controlling principles 
laid d~own in Barnette v. Woody, 242 N.C. 424, 431, 88 S.E. 2d 223. 
There is no evidence of abuse or milsu~se of the execution after its 
isrmmce. The judgment below is 

Affirmed. 

IN RE C0NL)EIMNATION BY THE CITY OF GREENSBORO OF CER- 
TAIN LAND AND IMPROVDMEINTS THEREON OWNED BY E. G. 
DILLARD AND WIFE, BESSIE I. DILLARD. 

(Filed 20 May, 1959.) 

APPEAL by petitioner from Phillips, J., 8 September Regular Civil 
Term 1958 of GUILFORD (Greensboro Divkion) . 

This is a proceeding inlstituted pursuant Ito the provisions of Chap- 
her 37, North Ciarolina Private L a m  of 1923, (as amended (being 
the Charter of the City of Greensboro), for the condemnati~on of 
10.692 acres 'of land, together with the improvementis Itherem, owned 
by E. G. Dillard and wife, Bassie I. Dillard. 

The preliminary resolution of condemnahion was adopted by the 
Council of the City of Greensboro m 5 May 1958 land was duly 

served on the owners. As provided in ithe Charter of the City of 
Greensboro, the City Council appointed one appraiser, rthe owners 
appointed one appraiser, and the two appraisers appointed a third 
appraiser. 

Upon receiving the report of bhe Board of Appraisers, the City 
Council adapted a final rewluition of ccmdemnation on 19 May 1958, 
to which the owners excepted and gave notice of sppeal b the Su- 
perior Court of Guilford County. 

The case came on for trial in the Superior Court. There was a ver- 
diot land judgment for the respondents. The petitioner aweals, as- 
signing error. 
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H. J. Elam, IIZ, City Attorney; J. L. Warren, Assistant City At- 
torney for petitioner. 

H. L. Koontz, Shuping & Shuping for respondents. 

PER CURIAM. T,he mle question for the jury to determine in lthe 
court below was simply this: What mas the fair market value of ithe 
land, and the improvemenh thereon, which the City of Greensbo~ 
condemned for municipal purposes, as of 5 May 19581 

The petitioner and #the rapondents offered numerous w i t n ~  
who ltestified ~ L Y  to the fair market value of lthe 10.692 )acres of land, 
involved in this condemnation proceeding, as of 5 May 1958. The 
appellants have brought forward 27 assignments of error, based on 99 
exceptions, most of them being direoted to the admission or exclu- 
sion of evidenoe. However, after a careful examinati~m of lthese as- 
signments of error and the exceptions upon which hhey are b d ,  we 
are oonstrained to hold thwt no prejudicial error of suffiaient miagni- 
itude .to justify a new trial is mlade to appear. 

In the trial below there is in law 
No Error. 

VIRGINIA SIMMS LLOYD (AND MOTORS INSURANCE CORPORATION) 
v. PHILLIP GRl9ENBEIRG. 

(Filed 20 May, 1959.) 

APPEAL by defendant from McKinnon, J., Ootober Term, 1958, of 
DURHAM. 

Civil action instituted by Virginia Simms Lloyd, referred to here- 
in ae plaintiff, growing out of a collision ithat occurred November 2, 
1954, on N. C. Highway 49 near its intemectim with N. C. High- 
way 73, approximately nine miles south of Concord, N. C., between 
a Cadillac aar, operated (by defendant, and a Pontiac car, {owned 
and operated by plaintiff, resulting in personal injury ;to plaintiff 
and d'amage to her car. 

The cars were proceeding on Highway 49, in the same direction, 
souhheast towards Charlotte, N. C. The Oadill~ac struck the rear 
of fhe Pontiac. 

Prior to trial, Motors Insurance Corporation, plaintiff's collbion 
bsuranlce carrier, was made a party because of its interest in plain- 
tiff's claim for damages to her oar. 

The court overruled defendant's motions for judgment of nonsuit. 
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Iwues raimsed by the pleadings were s u b m i W  to lthe jury. The jury 
answered {the (first) negligence i m e ,  "Yes," and answered lthe 
(seoond) contributory negligence issue, "No." Answering separate 
iissuw, the jury awarded (third issue) $10,000.00 on wm& of plain- 
tiff's personal injuries and awarded (fourth issue) $478.00 on account 
of the d m a g e  to her car. 

It appears that plaintiff "stipulated and agreed in open court at 
the time of %the {hearing (of defendant's motion to set aside the ver- 
dict) to a reduction in the diamagers under the third issue to the sum 
of $8,000.00." 

The court entered judgmenlt (1) that pbaintiff have and recover of 
defendant the sum of $8,000.00 damages for personal injuries, and 
(2) ithat plaintiff have and recover of defendant $478.00 as damages 
to  her car, with provisions defining the respective interests of plain- 
tiff and Motors Insurance Corporation in mid $478.00, and (3 )  that 
defendant pay lthe costs. 

Defendant excepted and appealed, &ping errors. 

James R. Farlow and Victor S. Bryant, Jr., for plaintiffs, appellees. 
Daniel K. Edwards and Robinson 0. Everett for defendant, ap- 

pellant. 

PER CURIAM. The conclusion reaohed L that the evidence, when 
cmidered in the light most favorable to plaintiff, presented a case 
for jury determination on the iwuas rmbrnirtrted. Moreover, considera- 
tion of the assignments of error brought forward and discussed in 
appellant's brief fails to d i d m e  any error of law deemed of suffi- 
cient prejudicial effect to warrant a new Itrial. AB to the reduction 
of the verdict on lthe third issue, witih plaintiff's loonsent, see Caudle 
v .  Swanson, 248 N.C. 249, 103 S.E. 2d 357, m d  cases cited. 

No Error. 

WILLIAM B%iANCIS FRAZIER V. REUBEINIA MEIADOWS FRAZIER. 

(Filed 20 May, 1959.) 

APPEAL by defendant from Armstrong, J., Fdbmmy 2, 1959 Term 
of GUILFORD (Greensboro Divi~sion) . 

This action was begun 8 April 1958. The mmplaint alleges the 
parties were married in September 1943; thaah they separated 8 
February 1956 and thereafter lived separate aad &pant, entirtling 
plaintiff to a divorce a vinculo, G.S. 50-6. 

The answer denies the separation. L t  contains a cross &ion whioh, 
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if established, would entitle defendmh Q alimony without divorce 
as provided by G.S. 50-16. She sought alimony pendente lite as well 
as alimony wi,thlout divorce. 

At $he conclueion of plaintiff's evidence, defendanh'a motion to 
nonsuit was overruled~ The motion was not renewed when all the 
evidence bad been offered. 

Plaintiff's motion to nonauit the cross action was allowed. 
Issues were submitted and answered entitling pltainhiff to a divorce 

based cm .the separation alleged. Judgment was entered on the ver- 
dict, and defendanh appealed. 

George C .  Hampton, Jr., for plaintiff, appellee. 
J.  Kenneth Lee for defendant, appellant. 

PER CURIAM. Defendant assigns seven errors as the basis for her 
assertion that prejudicial error exists. The first and third are not 
mentimed in her brief and are therefore deemed abandoned. Rule 
28, G.S. 4A, p. 185. 

The fourth was abandoned by the introdudion of evidence. G.S. 
1-183. 

The fifth, sixth, and seventh appear only in the assignment8 of 
error. This is not sufficient. Holden v. Holden, 245 N.C. 1,  95 S.E. 2d 
118; In re hIcWhirter, 248 N.C. 324, 103 S.E. 2d 293. 

The only remaining assignment is direoted to the refusal of bhe 
court to submit the isme: "Did the plaintiff desert and abandon the 
defendant as alleged in the answer?" The court correcitly refused 
to submit the issue. The cross action charging plainhiff with w m g -  
ful conduct was nonsuited, and that questi~on wsts not brought for- 
ward in the brief or argued here. There is no basis in the evidence 
to justify *the issue. Pliaintiff does not now argue there is, but at- 
tempb under that exception ito w e r t  that there was no intent on 
the part of either parhy to do more than have a separate vaoation. 
The evidence was sufficient to show the defendanh abandoned plain- 
tiff, and the separakion exi~ted continuously for more than two y e w .  
No exception was taken to (the charge. It oorrectly defines hhe sepa- 
ration required by the statute as a basis for a divorce a vinculo. Our 
examination of the record fail8 to disclose error. 

No Error. 



N.C.1 SPRING TERM, 1959. 377 

MRS. GENEVA CONKLIN v. W. H. PENNY, EXECUTOR OF THE ESTATE OF 
MRS. FLORENCE HALL, DECEASED. 

APPEAL by defendant from McKinnon, J., November Civil Term 
1958 of DURHAM. 

Civil action to recover for services rendered by plaintiff to  Mrs. 
Florence Hall from 1 May 1951 until 8 June 1955 - ithe date of 
Mrs, Hall's death -, pursuant to an agreement by Mrs. Hall with 
plaintiff that she would cornpentsate plaintiff for such services in her 
will. 

There is ample evidence to show that pllaintiff performed her part 
of the contraot, rendered valuable services to Mrs. Hall during ithe 
last years of her life, and that the reasonable value of such services 
wm from $9,000.00 rto $10,000.00. 

Upon the denial of liability by the executor and imues joined, the 
jury returned a verdict that plaintiff had rendered valuable services 
to MTS. Hall from May 1951 until 8 June 1955 pursuant to the al- 
leged agreemenk, and that the reasonable value of such services was 
$7,500.00. 

Defendant appeals. 

Claude V. Jones and Arthur Van for Plaintiff, appellee. 
E. C. Brooks, Jr. and R. P. Reade for defendant, appellant. 

PER CURIAM. A study of the Record, the assignments of error, 
and the brief filed by the defendant's counsel fails ito show any error 
sufficient to disturb the verdict and judgment below. 

No Error. 
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MARY L. BARNES AND HUSBAND, J. T. B$RNES, JR. ;  VIRGINIA L. IRVIN 
AKD HUUAND, GEORGE L. IRVIN, JR. ;  RBLRBARA L. HANBS AND HUS- 

BAND, FRANK B. HANES, AND WACHOVIA BANK AND TRUST COM- 
PANY, TRUSTEE UNDER THE WILL O F  NANCY L. LASA'PER, PETITIONERS, 
v. NOR? t3 CAROLINA STATE HIGHWAY COMMISSION, RESPONDENT. 

(Piled 12 June, 1959.) 

1. Eminent  Domain 8 5- 
Jus t  compensation for the haking of a par t  of a t ract  of land is to be 

measured by the difference between the fair  market value of the property 
a s  a whole immediately before and the fa i r  market value of the re- 
mainder immediately af ter  ithe appropriamtion, and in arxdving a t  this 
dwerence consideration must be given to the value of the land taken 
considered a s  a n  integral par t  of the entire tract, and to t h e  general 
a n d  special beneflts accruing t o  the landowner wila respect to the land 
not taken. 

Separate and independent parcels of land belonging to the same land- 
,owner may not be considered in assessing damages to lands not taken 
or in offsetting beneflts resulting thereto. 

Whether two or  more parcels of land of the same landowner consti- 
,Lute a single tract or separate and independent tracts for the purpose 
of assessing damages to lands not taken and the offsetting of special 
beneflts, is one of law for the court, although where there is doubt u s  
to the predicate faots the court may submit issues to the jury unclw 
proper instructions. 

Whether several parcels of land of the same landowner constitute 
but a single tract for the purpose of assessing damages to lands not 
taken and the offsetting of special beneflts is to be determined according 
to the facts in each case upon the basis of unity of ownership, physical 
unity and unity of use. I t  is not required for  unlty of ownership that 
a party have the same quantity o r  quality of estate in all  parts of the 
tract. Unity of use is often applied a s  controlling although i t  is limited 
to present use, and possible fu,ture uses may not be considered I I ~ ~ J I I  

this question. 

5. Sam- Both parcels of petitioners' land held properly considered 
as a single t rac t  fo r  purposes of assessing special beneflts. 

Petitioners' land was divided by a n  easement conveyed for and used 
a s  a private paved road, but the tract was a physical unity acquired a t  
one time, and a t  the time of the taking consisted of open flelds and 
woodland, with most of each parcel being zoned for residential purposes 
and only the southern portion of one of the parcels being zoned for 
commercial purposes. Held:  Both parcels were properly considered as  
a single tract in amessing damages to Vhe land not taken and in off- 
setting special benefits refiullting thereto from the taking of u part of 
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the northern parcel for highway purposes, and the difference in wning 
relates to future uses and ought not to be considered on this question. 

6. S a m a  
The fair  market value of land a s  the basis for compensation is to 

he ascertained by assuming the existe~lce of a buyer who is ready, able 
and willing to buy, but under no necessity to do so. 

7. S a m a  
The fair market value of land within the rule of ascertainment of 

compensation is not limited to its value for the use to which the k n d  
was put a t  the time of the taking, but a l l  capbilities of the land and 
its adaptability to other uses should be considered to the extent that  
such possible uses affects its then market value. 

8. Eminent  Domain 6- 

Petitioners' land consisted of fields and woodland situated within the 
,limits of a municipality and surrounded by high-type residential proper- 
ties and business areas. Held: The fair  market value of bhe land is 
not limited to  its value a s  undeveloped k n d ,  and petitioners were en- 
titled to show tha t  the land was suitable and available for division 
'into lots for  business and residential purposes a s  a prospective use 
affecting its market value. 

9. S a m a  
Even though the adaptability of undeveloped land to use for resi- 

dential and business purposes is so feasible a s  to  affect its presenit 
market value, and it is competent for  witnesses to testify a s  to its 
present market value taking i n t o  consideration such prospective uses, 
i t  is not com~eten t  for the i u w  to consider such undevelomd tract 
as  though a &division therikn'were a n  accomplished fact,-and wit- 
nesses may not testify as  to its speculative value based on the aggre- 
gate value of all  possible lots less the cost of development. 

Even though the adaptability of undeveloped land to use for resi- 
dential and business purposes is so feasible as  to affect its present 
market value, a map of bhe propenty showing the land divided into 
lots is not competent a s  substantive evidence but is competent solely 
for the purpose of illustrating and explaining the testimony of the 
witnesses a s  to the adaptability of the land to such uses. 

11. Evidence § 2% 

Ordinarily maps of the locus in quo a r e  competent in evidence solely 
for the purpose of explaining or illustrating the testimony of the wit- 
nesses. 

12. Appeal and E r r o r  5 9 -  

The language of an opinion of the Supreme Court must be read in 
cvmnection with the facts in the case in which the language is used. 

13. Eminent Domain § 6- 
It would seen1 that the reasonable probability that  petitioners' land 
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not taken would be rezoned is competent on the question of special 
benefits thereto resulting from the taking of a par t  af petitioners' 
property for highway purposes. 

Appeal a n d  E r r o r  8 41- 
Apptrllants waive their objection t o  the admission of testimony when 

other witneses a r e  permitted to testify to the same import without 
objection. 

Eminent  Domain 9 6- 
Whethen the price paid in a voluntary sale of nearby property is 

competent in ascertaining the fair  market value of land taken in emi- 
nell~t domain pmwxlings depends upon whether the two tracts a re  
sufficiently similar for the value of one to be relevant in ascertaining 
the value of the other, which is a question to be d e t m i n e d  in the 
sound discretion of the trial judge upon the voir dire, and exclusion 
of such evidence in this case is upheld, i t  appearing that bhe two tracts 
were markedly dissimilar in nature, condition and zoning classification. 

Evidence g SS- 
The right to cross-examine a witness upon every phase of his ex- 

amination in chief is a n  absolute right and not a privilege. 

Eminent  Domain 8 & 
An expert who has testified in conderunaticun proceedings a s  to  the 

value of the petitioners' land may be cross-examined with respeot to 
the sales prices of nearby prapeaty to test his knowledge of values 
and for the purpose of impeachment, but such cross-examination must 
be controlled and confined within the rules of competency, relevancy 
and materiality, and testimony of the witness' appraisal of a dis- 
s in~i lar  contiguous tract, while competent to impeach the witness' testi- 
mony, is incompetent for the purpose of establishing the ralue of the 
tract condemned. 

Same--Appellants held no t  prejudiced by limitation of cross-exam- 
amination of expert a s  t o  appraisals of other  t racts  in t h e  neighbor- 
hood. 

The aotion of the trial court in sustaining a n  objection to a ques- 
tion asked a n  expent witness on oross-examination whether he had 
not appraised another parcel of land in the vicinity for a stipulated 
price will not be held for error when (the two tracts a r e  so dissimilar 
that  the value of one is not competent and relevant in establishing the 
value of the other and appellants a re  given opportunity to cross-exam- 
ine the witness in regard to t h e  basis of his separate appraisals, it 
being apparent that appellants, under the guise of cross-examination, 
were attempting to get before the jury the specific amount of the 
appraisal of the other tract for the purpose of inducing a more liberal 
award. 

APPEAL by petitioners from Gambill, J., November 17, 1958, Civil 
Term of FORSYTH. 

On 25 June, 1956, the respondent, North Carolina Stah Highway 
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Commission, in exercise of iits right of eminent domain took a por- 
tion of petitioners' lands for a right of way for highway purposes. 
The right of way was taken in connection with respondent's project 
of relooating and improving U. S. Highways Nos. 158 and 421 in and 
through the city of Winston-Salem. It is a part of what is known as 
the East-West Expressway whioh will be designated ais a part of 
Intemtaite Highway No. 40 and U. S. Highways Nos. 158 and 421. 
I n  8o far as said right of way relates to this action, it will be here- 
inafter referred to as Expressway. It is 260 feet wide, but is wider 
at ihs intersection with Knollwood Street in order )to  accommodate 
accem rarnps at this location. The highway constructed thereon is 
a four-llane highway, with ltwo lanes for travel pmeeding in each 
direotiion. I t  is a limited-access highway. 

The lands of the petitioners involved in this proceeding contained 
46.86 mres before the taking. All of i t  lies within the munioipal limits 
of lthe city of Winston-Salem. Respondent took 12.19 acres for said 
Expressway. All petitioners' land at the time of the taking was un- 
developed and 'oonsii;sted of open fields land wolodliands. Its boundaries 
are irregular. A branch or creek runs from west to east through hhe 
property. About three-fourths of t2he area is north of the creek. The 
land dopes downwardly from the north to the creek and the grade 
is upward from the week to the southern boundaries. At the time 
of the taking Knollwood %eet was the only city strcct that traversed 
the property. It runs north and south and approximately through 
the middle of the lland and intersects South Stratford Road south of 
the property. A paved road, twenty feet wide, makes out from Knoll- 
wood Street just south of the creek land runs eastwardly to the Thru- 
way Shopping Center, which lies immediately east of petitioners' 
Ifand. This road is in a 40-foat easement of right of way which was 
conveyed by petitioners' predecessom in title. This road will be here- 
inafter ~eferred t~o  as the Easement. Knollwood Street land the Ease- 
menh divided the land into three itracts. The porticon lying west of 
Knollwood Street contained 15.92 (acres, and will be hereinafter re- 
ferred b as itract No. 1. The (area lying east of K n o l ~ l w d  Street and 
north of the Easement mntained 24.22 aeres, and will be referred to 
as traot Nlo. 2. The part situ&.ed eat& of Knollwood &re& and  SOU^-h 
of the Easemenit contained 6.72 (acres, and will be referred to as 
.tracrt No. 3. 

The Expressway crosses petitioners' property in an east-west di- 
rection, runs parallel the creek and is a short distance n d h  of 
the meek. The &pressway runs under Knollwood Street a t  the in- 
terseation, and the interchange ramps '& this intersection are the 
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only means of ~aocess to the expressway from petitionerd land. 
Along iqks nonhhern and wastern boundaries petitioners' property 

abuts excellent residential subdivisions and developments. This is also 
true as to [the eastern lboundtary north of ithe Expreesway. Below the 
Expressway on the east and along the southern boundaries is a fast- 
growing business area, especially along South Stratford Road. Peti- 
t ionm'  land has a frontage of 468 feet on South Stmtford Road. At 
the time of rthe taking all petitioners' property was zoned under t.he 
Cilty Ordinanoe as a "Residence A-1" distriot (single-fcamily dwell- 
ings), except: (1) along South Strrutford Road for a depth of 200 
feat i t  was zoned "Business B" (retail trade, general business and 
outlying shopping areas), and (2) along the w&rn boundary and 
smth  of the Expressway i t  w'as zoned "Residence A-2" (single- ffami- 
ly and multi-family dwellings). 

Additional facts necesmxy .to a decision tare set oult in the opinion. 
A petition war filed by the owners for the purpose of obtaining wm-  

pen~ation for the 12.19 acres taken by responden* and for recovery 
of allleged damages to the property not taken. Responded filed 'answer 
and requested th'at allleged ~benefi~ts, general land special, to lthe hnds  
not taken be assessed as offsets. On 30 July, 1958, the Clerk of Su- 
perior Court appoinlted commissioners to  determine .tihe damages due 
the petitioners. The oommissioners filed their report 1 August, 1958, 
and assessed (the sum of $132,500.00 with interest tihereon from the 
date of taking. The Clerk entered judgment in accordance with the 
report. The petitioners and the respondent excepted to the repod of 
the commissioners and to the judgment and (appealed to hhe Superior 
Court. 

The cause was tried in Superior Court before Judge Gambill and 
a jury. The jury awarded damages in the sum of $53,000.00 with in- 
terest from the date of taking. From judgment in conformity with the 
verdict petitioners appe&led and assigned error. 

Vaughn, Hudson, Ferrell cE: Carter, R. M. Stockton, Jr. and Nor- 
zuood Robinson for petitioners, appellants. 

Attorney General Seawell, Assistant Attorney General Wooten, H. 
Horton Rou,ntree, and Womble, Carlyle, Sandridge & Rice for re- 
spondent, appellee. 

MOORE, J .  The appellants made thirty-five amignments of error 
in the record on this appeal. Deoision in this case requires dimuasion 
of the following questions of law raised by the assignments of error. 

(1) Appellants' original petition did not include tract No. 3, the 
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6.72 acres lying east of Knollwood Street and south of the Emement. 
Respondent moved before the Clerk to  have this portion of the land 
inaluded in the proceeding. The Clerk denied the motion and respond- 
ent excepted. The motion was heard in Superior Court preliminary to 
the trial. The judge made an order adding tnacit No. 3 'to the pro- 
ceeding and \adjudging, in effect, that the whole property, 46.86 acres, 
"is properly to be included for consideration in the assessment of 
damages and offsetting general and special !benefits, if any . . ." 

Appellants oontend that the Expressway crosses no part of tract 
No. 3, that i t  is separated from tract No. 2 by lthe Basement, lthat a 
portion of it is zoned for business while the other t r a ~ t s  are zoned for 
residences, and that the inclusion thereof was prejudicial to them. 
On the other hand, appellee contends that t ~ a c t s  2 land 3 are logically 
a single tract crossed only by a private easement, that the portion 
immediately south of the Easement has the ,same zoning clrtssificakion 
as tract No. 2, that the portion zoned for business is only a, smlall area 
of abourt 2 acres abutting on South Stratford Road, and that a fair 
assessment of damages and benefits requires that the en~tire tract be 
considered. 

It must be assumed that the respondent desired ithe inclusion of 
tract No. 3 because it proposed [to offer evidence hhah lthis portion 
was benefited by the Expressway. It is evident that  petitioners de- 
sired it excluded for the reason thlart, in their opinion, they could show 
no substantial damage to  this area by construction of the Expressway. 

Where a portion of a treclt of land is taken for highway purposes, 
the just compensation to which lthe landowner its entitled is the dif- 
ference between the flair market value of the property as a whole 
immediately before and immedi~ahly after ithe appropriation of the 
portion hhereof. In  arriving a t  this difference considenation must be 
given to  the general and special benefits accruing to the landowners 
with respect to the land not traken. Thart difference includes every- 
thing which affects the value of the property haken in relation to 
the entire property affected. Gallimore v. Highway Commission, 241 
hT.C. 350, 354, 85 S.E. 2d 392. 

The question is: Was the 6.72 acres, Baot No. 3, such an affected 
part of the whole tract as to require its inolusion in order to de- 
termine what was just oompensakion? 

"Iit is well settled that when lthe whole or a part of la padicular 
tract of land is taken for the public use, the owner of such land is 
not entitled to compensation for injury to other separate md inde- 
pendent parcel~s belonging bo him which results from fhe taking." 
Nichols on Eminent Domain (3rd Edition), sec. 14.3, p. 426; Sharp 
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v. United States, 191 U. S.  341, 48 L Ed. 211, 24 S. Ct. 114, aff'g. 50 
C.C.A. 597, 112 F. 893, 57 L.R.A. 932. The North Carolina statute 
pmvidea that "in all instances (where a portion of a tnact of land is 
taken for highway purposes) (the genenal and special benefits shall be 
sesleaeed as offsh against damages." (Parentheses ourg) G.S. 136-19. 
It follows that,  when the State takes a part or all of a tract of land 
for highway purposes, i t  is not entitled to <offset (against dlamages the 
benefits to other separate and, independent parcel or parcels belonging 
to the Isandowner whose land was taken. 

Ordinarily the question, whether two or more parcels of land con- 
stitute one 'tract for hhe purpose of rrswsing dlamages for injury to 
the portion not taken or offsetting benefits against damages, is one 
of law for the court. However, where the doubt is factual, depending 
upon conflioting evidence, the court may submit b e s  to the jury 
under proper instructions. Anno: 6 A.L.R. 2d 1207, and cases there 
cited. 

In the instant case the facts are not in dispute. 
There is no single rule or principle established for determining the 

unity of lands for ,the punpaw of awarding damtges or offsetting bene- 
fits in eminent domain oases. The factors mod  generally emphasized 
are unity of ownership, physioal unity and unity of use. Under cer- 
tain circumstances the presence of all these unitiea is not essential. 
The respedive impdance  of these factors depends upon the faatual 
situations in individual oases. Usually unity of use is given greatest 
emphasis. 

The parcel6 claimed as a single tract must be owned by the same 
party or parties. It is not a requisite for unity of ownership ithah a 
party have the same quantity or quality of interest or estate in all 
psh of the tract. Bud where there are tenants in common, one or 
more of the tenants must own some interest and &ate in the enhire 
tract. Tyson v. Highway Commission, 249 N.C. 732, 107 S.E. 2d 630. 
Under some circumstances the fact that the land is acquired in a 
single transaction will strengthen the claim of unity. But the fact +hat 
the land was acquired in smlall parcels a t  different Limes d~ not 
necessarily render the parcels separate and independent. However, 
there must be a substantial unity of ownership. Different owners of 
adjoining parcels m8ay not unite them 'as one tract, nor may an 
owner of one tract unite with his ]land adjoining tracts of other owners 
for the purpose of showing rthereby greater damages. Light CO. v .  
Moss, 220 N.C. 200, 207, 17 S.E. 2d 10. 

The general rule is that  parcels of land m w t  be contiguous in order 
to constitute them a single traot for severance damlages land benefits. 
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But in exceptional oases, where there is an indivisible unity of use, 
owners have been p e r m i W  to include parcels in csondemn&ion pro- 
ceedinp that are physically separate and ;to treat them as a unit. It 
is generally held tihad, parcels of Itand separated by an estaiblished 
city streek, in use by the public, are separate and independent as a 
rna2,tm of law. Todd v. Railroad Co., 78 111. 530 (1875); Weuington 
v. Railroad Co. (Mass. 1895), 41 N.E. 652. "When hand is moccu- 
pied and so nat d,evoted to use of (any character, and eiqecially when 
it is held for gpunpses of sale in building lots, a physical division by 
wrought roads and streets create independent parceb ae la matter of 
law . . . (butt) If the whole estate is practically one, the intervention 
of a public highway legally laid out but not visible on lthe surface 
of the ground i s  nolt conclusive .tihait 6he estate is separated." Nichols 
on Eminent Domain (3rd Edition), m. 14.31(1), Vo1. 4, pp. 437-8. 
Lots separted by a public alley 'but in a common enclosure have been 
held to be a single propenty. Mere paper division, lot or property lines, 
and undevelaped streets and alley(s (are not sufficient done  ,to destroy 
the unity of (land. "If ithe owner's land is merely cmsed by the ease- 
lnenit of another, the fee remaining in him, and the sections so made 
are not actually devoted, as BO divided, to  wholly differenlt u r n ,  they 
are to be wn&dered lacitually contiguous and MI as a single parcel 
or tnaot." 6 A.L.R. 2d 1200, sec. 2. 

As indicated above, the factor most often applied and controlling 
in determining whether land is a single t r a d  is unity of use. Regard- 
less of mrutiguity and unity of ownership, ordinarily lands will not be 
considered a single tnact unkw ,there is unity of use. It hats been said 
that "there must be such a oonneution or rellation of adaptation, con- 
venience, and adual  and permanent use, as to make the enjoyment 
of the parcel taken reasonably and substantially necessary to ithe en- 
joyment of the parcel left, in the most advantageous and profitable 
manner in the business for whioh i t  is used." Peck v. Railway Co. 
(1887), 36 Minn. 343, 31 N.W. 217. The unifying use must be a 
present use. A mere intended use cannot be given effect. If the uses 
of hwo or more sections of land are different and inmsi&enh, no 
&,aim of unity oan be mainrtained. But t~he mere posi~bility of adlapti- 
bility to different uses will not render segmentrj of land separate and 
independent. If la map of a proposed subdivision is made and the 
lots shown thereon are actually a oompad body of land, used and 
occupied as an entirety, they are to  be treated & one ltraot ndwith- 
&ding the division into imaginary lots. It has lbeen held bhah where 
suburban lobs acquired under sepparate titles are divided by an estab- 
lished highway, they will be considered as one tract where the owner 
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uses them together for tillage and cultivation in conneotion with his 
residence on one of hhem. Welch v .  Railway Co. (1890)) 27 Wis. 108. 
". . . (1)f a traot, of land, no part of which is taken, is used in con- 
neotion with the same farm, or the same man~f~acturing establish- 
ment, or the game entenprilse of any other charaiciter at3 the tract, part 
of which was taken, it is not considered a separate and independent, 
parcel merely bemuse it was bought a t  a different time, and separated 
by an imaginary line, or even if {the two tracits are separated by a 
highway, milroad, or canal." 18 Am. Jur., Eminent Domain, sec. 270, 
p. 910. 

For a full discussion, exhlaustive annotation and citakims of authori- 
t y  wilth respect to the principles of law set out in the four preceding 
paragraphs, see 6 A.L.R. 2d 1200-1214, and Nichols on Eminent Do- 
main (3rd Edition), sections 14.3, 14.31 land 14.4, Vol. 4, pp. 426-445. 

In the instant case, we are of +he opinion, and MI hold, that  the 
court was oorrect in including the 6.72-acre segment, ltraot No. 3, in 
the ,petition for consideration in the assessment of dlamages and off- 
setting benefits. There wae unity of ownership and it was so ~tipulated. 
It wm also stipulated that  petiitioners acquired the 46.86 acres in a 
single transaction. There wais physical unity of tracts 2 and 3. It wtts 
divided, only by a privaite easemenit of right of way, the fee t o  which 
was retained subjeot to the use of lthe right of way. INO actual present 
use was being made of the tnaots a t  the time of the taking. The pe- 
titioners were holding the land for possible future sale for subdivision 
or for future sale of lots. The tracts wnstiltuted a reasonably compact 
area of the same type of land. Both segments were reasonably neces- 
sary and rellated to the proper and best use by the owner of the land 
taken. The contenition of aippelbanbs wibh respect to zoning takes into 
consideration possible future use and ought not to be regarded on this 
poinit under pertinent rules of law. Yet, i t  should be observed that the 
land immediately to the south of lthe easement wm given the same 
"residence" claissification a s  the land to the nonth of the easement. 
The portion zoned for business is a t  the extreme south end of tract 
No. 3 and constiturtes less than one-third of ilts area. 

The law will not permit a condemnor or a condemnee to "pick and 
choose" segments of a tract of lland, logically to be oonsidered as a 
unit, SO ais ho include parts favo~able to his claim or exclude parts un- 
flavorable. 

(2) After the taking of the land for the Expressway, petitioners 
caused a civil engineer to make two maps of the 46.86 acres. One 
map Shows a residentilal subdivision containing streets and 86 build- 
ing kits, This mlap does not show the Expressway and is made with- 
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out reference thereto. The other map shows the Expressway, streets 
and 62 lots. The area fronting on South Stratford Road and which 
had been zoned for buainess is shcown on both m a p  (but is not sub- 
divided. This area contlains slightly more than 2 acres. The property 
itself was not actually subdivided on the ground. 

These maps were identified a t  the trial and petitioners offered them 
in evidence as  substantive evidence of practical residential subdivi- 
sions in conformity with those adjoining the property and t o  show 
that  the land was capable of being subdivided into residential lob. 
Upon objection the court refused to  admit the maps as  substantive 
evidence. Petitioners excepted. An expert realtor later testified that 
peti~tioners' property, immediately before and immediately after the 
taking, was capable of and 'adaptable to (practical residential sub- 
division of a high type. The court then admitted the maps in evidence 
t o  illustrate and explain the testimony of the witness. 

During the c o r n  of the trial petirtioners sought to elicit from cer- 
tain of their witnesses testimony as to  the value of the property be- 
fore and after the taking based on the number of lots and rthe value 
per lot, less estimated cost of subdividing and devehping. Upon cyb- 
jeotition this testimony was excluded. Petitioners excepted. 

When a governmental agency takes or appropriates private prop- 
eltty for public use, the law i rnpms upon it a correlative duty t<o 
make just cornpeneation fo  the owner of the property appropriated. 
Sale v. Highway Conzmission, 242 N.C. 612, 617, 89 S.E. 2d 290. 
When the property is appropriated by the State Highway Commis- 
sion for highway purposes, the measure of damages is the difference 
between the fair market value of the entire tract of laind immediately 
before the taking and the fair market value of what is left immc- 
driately after the taking. Proctor v. Highway Commission, 230 N.C. 
687, 691, 55 S.E. 2d 479. "In determining the value of land appro- 
priated for public purposes, the same considerations 'are to be regard- 
ed as in a sale of property between private parties. The inquiry in 
such cases must be, what is the praperty worth in the market, viewed 
not merely wi'th reference t o  *he uses to  which i t  is 'at the time applied, 
but with reference to  the uses to which it is plainly adapted-that 
is to say, what is it worth from its availability for valuable uses?" 
Power Co. v. Power Co., 186 N.C. 179, 183-4, 119 S.E. 213, quoting 
from Boom Co. v. Patterson, 98 U. S. 403. The jury should take into 
consideration, in arriving at the fair market value of the land taken, 
all the capabilities of the property, and all the uses t o  which it cou!d 
have been applied or for which i t  was adapitedl, whic,h affected its 
value in the-market a t  the time of the taking and not merely the 
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condition i t  wae in land the use to  which i t  was then applied by the 
owner. Bu6 compensation should not exceed jut compensation, and 
value should not exceed fair market value. The application of the 
concept of fair market value does not depend upon the aotual avail- 
ability of one or  more prospective purchasers, but assumes the ex- 
istence of a buyer who is ready, able and willing to buy but under 
no necessity bo do so. Gallimore v. Highway Commission, supra. 

But the fair market value of the lands of petitioners immediately 
before rthe.(taking was not a specultative value based on an imaginary 
subdivision and sales in lots to many p~rch~asers. It was the fair 
market value of the lands as a whole in its then state according to 
the punpose or purposes for which it was then best adapted and in 
accordance with its best and highest oapabilities. 

Petitioners' lands a t  the rtime of the taking consisted of field's and 
woodlands. They are isituatRd within the city limih of Winston-Salem 
and surrounded by high-type residen~tial properties and v(a1uable busi- 
ness areas. I t  would (be manifestly unfair to apprai~se them merely 
as agricultural lands and forests. I n  valuing property taken for public 
use, the jury is to take into oonsideration "not merely the condition 
it is in a t  Qhe time and the use to  which i t  is then applied by the 
mrner," but must consider "all of the capabilities of the property, and 
all of the uses t o  which i t  may be applied, or for which i t  i8 adapted, 
which affect its value in the market." Light Co. v. Moss, supra (220 
N.C. at  p. 205), and cases cited. "The particular use to which the 
land is applied a t  the time oi the rtaking is not the test of its value, 
but, i k  availlability for any valuable or ,beneficial mes to which i t  
would likely be put by men of ordinary prudence should be taken into 
account." R.  R. v. Arnzfield, 167 N.C. 464, 466, 83 S.E. 809, quoting 
from Pierce on Railroads, p. 217. 

But the value to be placed on land taken under the right of emi- 
nent, domain must not be speculative or based on imaginary situations. 
The uncontradicted testimony in the instant case is that, the best 
and highest capabilities of petitioners' land was for subdivision into 
lots, a small part for business, the greater part for residences. "It is 
well settled that if land is so situated Uiah it is actually available for 
building purposes, i,& value for such purposes may be considlered, 
even if i t  is used as a fm or its covered with brush and boulders. 
The measure of compensation is not, however, the aggregate of the 
prices of ,the lots into whioh the tract could be best divided, since 
the expense of cleaning off and improving the land, laying out streets, 
dividing i t  into lots, advertising and selling the same, and holding 
it and paying taxes and interest until a11 of tlie lo& are disposed of 
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cannot be ignored and is too uncertain and conjectural to be com- 
puted." Nichols on Eminent Domain (3rd Edition), Vol. 4, section 
12.3142 ( I ) ,  pp. 107-109. I t  is proper t o  ishow that a particular track 
of land is suitable and avail'able for division into lobs and is valuable 
for that purpose, but it is not proper to show the number and value 
of lots as separated parcels in an imaginary subdivision thereof. I n  
other words, i t  is not proper for the jury in these cases to consider 
.an undeveloped tract of land as though a subdivision thereon is an 
accompli~shed f ad .  Such undeveloped praperty may not be valued 
on a per lot basis. The cost faotor is too specul~ative. See Law of Emi- 
nent Domain-Lewis (3rd Edition), Vol. 2, eection 707, p. 1236 ; 18 
Am. Jur., Elminent Domain, sec. 347, p. 991; 29 C.J.S., Eminent Do- 
main, sec. 160, pp. 1027-8; Land Co. v. Traction Co., 162 N.C. 503, 
506, 78 S.E. 299; Philadelphia v. United State#, 53 F. Supp. 492 
(1943) ; City of Los Angeles v. Hughes (Cal. 1927), 262 P. 737, 738; 
Investment Co. v. McIntosh County (N.D. 1950), 45 N.W. 26 417; 
Public Service Co. v. Development Co. (W. Va. 1926)) 132 S.E. 380. 

In  Ayden v. Lancaster, 197 N.C. 556, 150 S.E. 40, a civil engineer 
was permithed t o  testify that 90 to 100 cemetery lots could be in- 
cluded in la plot of 1 1/5 acres. He did n'ot ,testify k~ the value per lot. 
Thi* Court held that  the testimony was competent since i t  was 
"merely a simple question of arithmatic" and "some evidence to indi- 
oate, no d~oubt, trhe dramage to respondent's other land in hlaving con- 
stantly so many new graves dug contingent t o  iit." The Court further 
stated "The witness indicsuted lthe method of ~ubdivision, 'but did not 
put any value on the land. He described the way the subdivision 
could be made and stated the fa&. We can see no abjection to  this 
testimony." I n  some jurisdiotions condemnsation for cemetery pur- 
paws seems to furnish an exception to the majority rule stated in 
the preceding paragraph. St. Agnes Cemetery v. State of New York 
(N. Y. 1957)) 143 N.E. 2d 377, 380. 

In estimating the fair market value of land before and after the 
aippropriatimon of a portion thereof for public use, all the aapabilities 
of the property, and all the uses t o  whioh i t  may 'be applied, or for 
which it is adapted, whioh affect its value in the market are ito be con- 
sidered. In short, everything whioh affects the value of ;the property 
taken in relation to the entire property affected must be considered, 
for compensation must be full and oomplete. But all the factors affect- 
ing value must be considered only with respeot to their effeot upon the 
fair market value of the property, as of (the itime immediately before 
and immediately after the taking in the then state of the property 
taken as a whole. Gallimore v. Highway Commission, supra, and cases 
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there cilted~. The Court in Land Co. v. Traction Co., supra, (162 N.C. 
503) paraphrasing the opinion in R .  R. v. Stocker, 128 Pa. 233, said: 
"(1)t  wm held that the jury could not value a tracit upon the theory 
of what it might bring when platted and divided up into building 
lots; but they could, inquire wbat a present purcihaser would be 
willing to pay for i t  in its present condition, and not what a specula- 
tor might be able Ito realize out of a ~ e s a l e  in the future." To the same 
effect is Light Co. v. Moss supra, (220 N.C. 200) where i t  is said 
at p. 208: " (T) he high& and most profitable use for which the prop- 
erty is adaptable and needed OT likely to be needed in bhe reasonably 
near future is to 'be wnsidered, not as a measure of value but to the 
full exten't that  such prospect or demand for suoh use affected the 
market value a t  (khe time respondents were deprived of their (proper- 
ty )  ." (Parentheses ours). "The measure of compensation is the mar- 
ket value of the land as a whole, taking into consideration its value 
for building purposes if that  its its most available use." Nichols on 
Eminent Domain (3rd Edition), Vol. 4, smtion 12.3142 ( I ) ,  p. 109. 

I t  is manifwt that  the court was clorrect in excluding testimony as 
to value of the land basedl on supposed mhdivisions and the sale of 
lots a t  an estimated price per lot (after deduoting an estimated cost 
per lot for development. Suoh a method of valuation is too specula- 
tive and remote. The question is: What wais the fair market value of 
the property as a whole in its then state for future subdivision? 

"Any evidence which aids the jury in fixing a f'air m'arket value 
of the land, and its diminution by the burden put upon it, is relevant, 
. . ." Abemzathy v. R. R., 150 N.C. 97, 109, 63 S.E. 180; Gallimore v. 
Highway Commission, supra, a t  page 354. Testimony thfat hhe condi- 
tion, locartion and surmundings of hhe land rendered it available for 
high-type subdivision, and that  i t  was physioally capable of practical 
subdivision in relation to its surroundings, was properly admitted. 
Such evidence having been adduced, the court properly ruled that  
the maps showing subdivisionls were relevlant and competent to  illua- 
trade and explain the testimony as  to  the possibility and manner of 
su'bdividiing. "A witness may use a map . . . to  illustrate his testi- 
mony and make i t  more intelligible to the court and jury . . . The 
North Carolina Count has often said that  materiah of this sort are 
not evidence, or  are not substankive evidence, and that  they can be 
wed only to  'illustrate' or 'explain' the testimony of a witness." 
North Carolinla Evidence: Stansbury, sec. 34, pp. 50-53. Stansbury 
p i n &  out +hat there !has been a trend toward a relaxation of the rule 
and the admi&on of maps and similar materials as substantive evi- 
dence. But it is well to bear in mind "that the language of (Court) 
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opinions must be read in oonnection with the facts of the case in 
which the language was used." Light Co. v. Moss, supra, at page 209. 
The area at the crest of a Ilofhy mountain or in tan inaccessible swamp 
might well be subdivided on paper, but the value of such s map in 
revealing truth )to a jury would be less than nothing. It is only against 
the background of pertinent testimony, refined (by proper cross-ex- 
amination, that maps such as the ones offered in this case can be 
of value in revealing kruth. 

The court properly excluded the maps as substantive evidence. 
As stated above, they were properly 'admitted ,ta illua3traite and ex- 

plain the pertinent testimony. The petitioners  had the full benefit 
of the maps upon those phases of the case to which ithey properly 
pertained. 

(3) Over {the objection of the petitioners, witnesses for the re- 
spondent were permilked to  testify that  bhere was  a reasonable prob- 
ability that a part of petitioners' land would be rezoned by the City 
and changed from "residence" to "business" property in the near 
future. One witness testified that "all petitions for rezoning that  hiave 
been made in this area had been allowed by the planning board." 

On this question, the court instructed the jury as follows: "In 
arriving a t  your verdict as to the fair market value of the property 
you may take into con~iderati,on the reasonable probability of a 
change of  the zoning ordinance in the near future and the influence 
that that circumstance mighb have on ithe value of the land." 

Our Court has never pa,wed upon this question directly, but in 
Power Co. v. Power Co., supra, (186 N.C. ait p. 183), i t  is said: 
". . . (T)he  measure of compensation to be awlarded the owner (in 
a condemnlation proceeding) is the fair market value, taking into 
consideration 'any and all uses or purposes to which the property is 
reaeonably adapted and might, with reasonable probability, be ap- 
plied." (Parentheses ours). To the same effect is Light Co. v. Cklrh, 
243 N.C. 577, 580, 91 S.E. 2d 569. 

The weight of authority in other jurisdictions is well declared as 
follows: "As stated in Beverly Hills v. Anger (1932), 127 Cal. App. 
223, 15 P. 2d 867, a zoning ordinance restricting the use of property 
ils proper evidence for determining the market value of land being 
condemned, for the reason that in determining the market value 
of realty, all circumstances and conditions whioh become either an 
advantage or a detrimen~t to the property should be considered. 
. . . (1)f the land taken is not presently available for a particular 
use by reason of a zoning ordinance or other restriction imposed by 
law, but the evidence tends to show a reamnable probability of a 
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ohange in the near fuhure in the zoning ordinance or  other restric- 
tion, then the effect of such probability upon the mind  of p w h a s -  
ere generally may be taken into oonsideration in fixing the present 
m k e t  value. However, if the possible change in a zoning ordinance 
restricting the use of the property condemned is purely lepwulative, 
su& possibility is not to be oonsidered." Anno: 173 A.L.R. 265, 266. 

The principle is well dated in Board of Education v .  13 Acres of 
Land (Del. 1957), 131 A. 2d 180, in the seventh headnote: "In a5- 
certaining market value in an eminent domain proceeding reason- 
able probability of a rezoning of the condemned property, to permit 
the lhighest and best use, may be oonsidered in determining such 
market value." To the same effect lare: U .  S. v. Meadow Brook Club 
(C.C.A. 2d, 1958), 259 F. 2d 41; U .  S. v. 29.28 Acres of Land (D. C. 
N. J. 1958), 162 F. Supp. 502; Roads Commission v Warringer (Md. 
1957), 128 A. 2d 248; Bergeman v.  Roads Commission (Md. 1958), 
146 A. 2d 48; State v. Gorga ( N .  J .  1957)) 138 A. 2d 833; State v. 
Williams (Mo. 1956)) 289 S.W. 2d 64; City of Austin v .  Cannizzo 
(Tex. 1954), 267 S.W. 2d 808; School District v .  Flodine (Cal. 1957), 
314 P. 26 581; People v .  Dunn (Cal. 1956), 297 P. 2d 964; City of 
Menlo Park v. Artino (Cal. 1957), 311 P. 2d 135; City of Beverly 
HiUs v.  Anger (Cal. 1930), 294 P. 476; I n  Re: Garden City (N.Y .  
1956), 167 N. Y. Supp. 2d 166; Board of Commissioners v .  Talla- 
hassee B & T Co. (Fla. 1958), 100 S. 2d 67. 

But an expert wittness, after testifying ;to ithe reasonable probabili- 
t y  of rezoning, may not give an opinion as ito the worth of the 
property for business. He may only consider the influence of the 
prabability on value in giving his opinion of the worth of the proper- 
ty. School District v. Stewart (Cal. 1947), 185 P. 2d 585. 

In the instant aase several of petitioners' witnesses on cross-ex- 
amination testified without objedion that they had taken into mn- 
sideration the reasonable probability of rezoning in placing a value 
on the property. So, in any event, the objections were waived. Price 
v .  Gray, 246 N.C. 162, 165, 97 S.E. 2d 844, and cases there cited. 

(4) Prior to or about the time of the taking of petitioners' prop- 
erty for the Expressway, respundenit bought a 13.2-acre right of 
way irnmedilately adjoining petitioners' property to the east and 
paid therefor the sum of $300,000.00. Counsel for peti~tioners, on 
direct examination, asked their witness: "I'll aisk you if you know 
that approximately 13 acres of land were sold . . . abutting on the 
east side of this property right here, on for about April 10, 1956, for 
$300,000.00?" U p n  abjection the witness wais not permitted ;to ans- 
wer. He would have responded in the affirmative had he been per- 
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mitted to answer. In  the absence of the jury the court heard the 
conten#tions%f counsel with respect to the 13.2-acre' tract and the 
competency of the evidence sought to be elicited. 

Later in the trial an expert realtor, who was testifying for the 
respondent and who had previously made an appraisal for the own- 
ers of the 13.2-mre t r a ~ t ,  was asked on cross-examination by coun- 
sel for petitioners the following question: "Now, Mr. Minish, you 
yourself appraised, approximately 13 acres of property directly east 
of this property and abutting on this property for $300,000.00 didn't 
you?" Objection to the question was sustained. If permitted to ans- 
wer the witness would have testified: "I was the agent for the owner 
of the property facing both sides of Stratford Road . . . and the 
13.2-acres was appraised at $300,000.00 by me." 

In the absence of the jury the court heard evidence and conten- 
tions of counsel with respect to the 13.2-acres. The evidence tended 
to show the following facts. The portion of petitionersJ property 
taken for the Expressway was all zoned for  residence^. A small por- 
tion of the 13.2-acre tract was noned for residential purposes, the 
remainder for business and commercial purposes. The 13.2-acre tract 
included 1027 feet of frontlage on both sides of South Stratford Road; 
one side was zoned for business, the other for commercial purposes. 
Comparatively lthe witness had appraised the business and residen- 
tial property on the 13.2 acres higher than on petitioners' land, on 
a foot front and acreage basis. 

Counsel for petitioners stated that  the question on cross-examina- 
tion was for the purpose of impeaching the witness, and that they 
did not desire to  show that respondent bought the 13.2-acre tract 
or what the respondent paid for it. He further stated: "All we want 
to do is ask him the total amount, and let him break it down." 

The oourt ruled that the 13.2 acres and petitioners' lands were 
not comparable tracts and that the witness would not be permitted 
to  testify to the total appraised value placed by the witness on the 
13.2 acres, but that  the witnms might testify to the comparative 
values per acre of re~id~ential property and the comparative values 
per foot front of lbusiness property he had placed on the 13.2-acre 
tract and petitioners' property, respectively, and give his reasons 
therefor. 

Upon return of the jury to the courtroom the witness was cross- 
examined briefly concerning the 13.2-acre tract. The gist of the 
testimony elicited was that he appraised the residential property 
of the 13 2-acre tract a t  "considerably more than $3000.00" per acre. 
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He h d  previowly testified that he appraised the residential prop- 
erty of petitioners' lands at $3000.00 per acre. 

It is held in most jurisdictions that {the price paid a t  voluntary 
sales of land similar to con&mneels land at or about the time of 
the ftaking is admissible as independent evidence of the value of 
the land taken. But ithe 1,and mu& be similar t o  hhe land taken, else 
the evidence is not admissible on direct examination. Actually no 
two parcels of land are exactly alike. Only such parcels may be com- 
pared where ithe diplsimilarities are reduced to a minimum and allow- 
ance is made for such dissimilarities. Niahols on Eminenh Domain 
(3rd Edition), Vol. 4, section 12.311 (3), pp. 55, 59 ; Belding v. Archer 
131 N.C. 287, 315, 42 S.E. 800. 

It is within the sound discretion of the trial judge to determine 
whether there is a sufficient similarity to render the evidence of the 
sale admissible. It is the better practice for the judge to hear evi- 
dence in the absence of the jury as a basis for determining admis- 
sibilihy. Anno: 118 A.L.R. 904. 

In  the instant case the court was correct in excluding evidence on 
direct examination of the sale of the 13.2 acres of land adjacent to  
petitioners' land. The lands were markedly dissimilar in nature, con- 
dijtion, and zoning claissification, and the court's ruling will not be 
disturbed. 

"One of the most jealously guaxded rights in hhe administration 
of justice is that  of cross-examining tan adversary's wihnnesses. . . . 
(C)ross-examination may be made .to serve three general purposes: 
(1) To elicit further details of the story related on direot examina- 
tion, in the hope of prese~liting a complete picture which will be less 
unfavoraible to the cross-examiner's case; (2) to bring out new and 
different facts relevant to the whole oase; (3) rto impeaoh the wit- 
ness, or cast doubt upon his credibility." North Carolina Evidence 
(Stansbury), pp. 54, 56, 57. "The righ~t to have an opportunity for 
a fair and full cross-examination of a witness upon every phase of 
his examination-in-chief, is an absolute right and not a mere privi- 
lege." Milling Co. v. Highway Commission, 190 N.C. 692, 696, 130 
S.E. 724. 

The majority rule is that an expert witness may be questioned 
on crms-examinlation with respect to the sales prices of nearby prop- 
erty to test his knowledge of values and for the purpose of im- 
peachmemt, but  not for the purpose of fixing value. This is especially 
true if the witness wed suoh sales las a ba& for his appraisal of 
the property taken, or if he had actually appraised the property 
sold. Njohols on Eminent Domain (3rd Edition), Vol. 4, section 
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12.311(3), p. 40; Orgel on Valuation under Eminent Domain (2d 
Edition), Vol. 1, section 115, p. 612-3; Railway Co. v .  Southern. 
Pacific Co. (Cal. 1936), 57 P. 2d 575; Stone v .  Railroad Co. (Pa. 
1917), 101 A. 813; Cline v .  Gas & Electric Co. (Kan. 1957), 318 
P.  2d 1000; Steck v .  Ci ty  of  Wichita (Kan. 1956) 295 P.  2d 1068; 
City  of Beverly Hills v .  Anger (Cal. 1932), 15 P. 2d 867; State v .  
Peek (Utah, 1953), 265 P. 2d 630; Utility District v .  Kieffer (Cal. 
1929), 278 P.  476; Felin v .  Ci ty  of Philadelphia (Pa.  l946), 47 A. 
2d 227; Parrish v .  State (Tex. 1958), 310 S.W. 2d 709; Pennsylvania 
Co. v .  Ci ty  of  Philadelphia (Pa. 1920), 112 A. 76. 

The North Carolina Court has not decided the point direc.tly. There 
is an indication that this Court does not rigidly follow the majority 
rule. In  Highway Commission v .  Privett, 216 N.C. 501, 506, 99 S.E. 
2dl 61, a witness was asked on cross-examination if he knew the 
values of any other property in the area or the prices a t  which such 
properties had been sold, and he answered in the negative. Bobbitt, J., 
speaking for the Court said: "The testimony so elicited was relevant 
solely ,to the credibility of the witness, and the weight, if any, to be 
given to his testimony. Let it be noted that none of the questions 
undertook to elicit testimony as to the valuations or sales prices of 
other properties, the questions 'being directed to whether the witness 
had opinions or knowledge with reference thereto." It would seem that 
utmost freedom of cross-examination with reference to sales and 
sales prices in the vicinity should be accorded the landowner, subject 
to  the right land duty of the presiding judge to exercise his sound dis- 
cretion in controlling the nature and scope of the cross-examination 
in the interest of justice and in confining the testimony within the 
rules of competency, relevancy and materiality. 

I t  is not competent to cross-examine with reference to the sale 
price of a parcel of land where the price was fixed by a compromise 
judgment. Power & Light Co. v. Sloan, 227 N.C. 151, 154, 41 S.E. 
2d 361. "The price paid in settlement of condemnation proceedings 
or the sum paid by the condemner for similar land, even if proceed- 
ings have not been begun, is not admissible. Such paymenb are in the 
nature of compromise, to avoid the expense and uncertainty of litiga- 
tion, and are not fair indications (of market value; . . . A sale other- 
wise competent is not necessarily inadmissible because the condemner 
was the purohaser, if it does not appear that the sale was in oonnec- 
tion with or in anticipation of condemnation proceedings." 18 Am. 
Jur., Eminent Domain, Sec. 352, p. 996. Cross-examination as to 
pricas paid by condemnor for other tracts for the same project is 
improper. U .  S. v .  Foster (C.C.A. 8th. 1942), 131 F. 2d 3. 
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I n  the instant case counsel for petitioner8 disclaimed any inten- 
tion to cross-examine with respect t o  the sale of the 13.2-acre tract 
to  respondent or the price paid therefor by respondent. Indeed the 
question on cross-examination of the witness Minish was whether he 
had appraised the tract for $300,000.00. 

It has been held that  where the witness appraised the adjacent land, 
he shlall be required on cross-examination to state what, he app~aised 
it for, but that  no reference should be made ito a sale thereof to 'con- 
demnor or to  the price paid by condemnor. U. S. v. Foster, supra. 

The Court might well have permitted the witness rto answer the 
question. But i t  does not appear to us that the failure to  do so was 
prejudicilal to  the petitioners. Because of the dissimilarity of the 
traob, testimony adduced thereby was incompetent on the question 
of value. The total appraisal value (placed on the land by the witness 
would not of iitself have impea~hed the witness or have shown lack 
of knowledge of values in the vicinity. It was apparent upon exam- 
ination of the witness on the voir dire that  he had appraised the busi- 
ness and residential property in the 13.2-acre tract on a front foot 
and aareage basis a t  la higher value than petitioners' land. The court 
ruled that  he might be fully cross-examined as to  these matters. Peti- 
tioners did not avail themselves of this opportunity. The conclusion 
is inevitable that  petitioners desired only to get the $30O1000.0U 
figure before (the jury to induce thereby a lilberal award. This within 
itself would violate the applioable rule of evidence, since such evi- 
dence under the circumstances cannot 'be considered on the question 
of value. Ziegler v. Sypher (Mich. 1944), 16 N.W. 2d 676. 

We have carefully examined and considered the other assignments 
of error and the contentions of appellanb with respeck thereto. Prej- 
udicial error has not been made to appear. In Re Gamble, 244 N.C. 
149, 156, 93 S.E. 2d 66. 

No error. 

JAMES M. WILLARD v. P. T. HUFFMAN, INDIVIDUALLY AND 

P. T. HUFFMAN TR.ANISFER, INC. 

(Filed 12 June, 1x9.) 

1. Master and Servant 8 2e: Courts § 1s-- State Court hae jurisdiction 
of action in tort for discharge in violation of Right to Work Act even 
though employer's business afIects interstate commerce. 

Where qe,  National Labor Relations Board $as declined to exercise 
jurisdiction3 in the matter because the amount of interstate and inter- 
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lining business carried on by the employer is less than the jurisdictional 
amount fixed by the Board, our State Court has  jurisdiction of an action 
in tort brought by a n  employee to recover for his discharge because of 
this membership in a labor union in violation of the State Right to Work 
Act, G.S. 95-81, G.S. 9683, irrespective whether the conduct of the em- 
ployer was an unfair labor practice within the purview of the National 
Labor Relations Aat and notwithstanding that  the employer's interstate 
o r  interlining business is such a s  to  constitute i t  an industry affecting 
interstate commerce within the purview of the Federal decisions. 

2. Constitutional Law 9 24- 
A party whose rights have been infringed contrary to law is entitled 

to his day in court. 

APPEAL by defendants from Crissman, J., January Civil Term 
1959 of GUILFORD (Greensboro Division). 

This is a civil action instituted by the plaintiff to recover for his 
alleged wrongful discharge lby the defendanb in violation of G.S. 95-81. 

This case, on the same pleadings and, on substantially the same 
evidence, was before this Court a t  the Fall Term 1957 and the opinion 
of the Count is reported in Willard v. Huffman, 247 N.C. 523, 101 
S.E. 2d 373. 

The facts will not be restated herein except as may be necessary 
to an understanding of .the appeal. 

Issues were submitted to the jury and answered as follows: 
"1. Was the plaintiff discharged by the defendants beoause he did 

not abstain or refrain from membership in a labor union or labor 
organization? Answer: Yes. 

"2. If so, what amount of damages, if any, did hhe plaintiff sustain 
by being so discharged? Answer: $1,000.00." 

Judgment was entered on the verdict and the defendants appeal, 
assigning error. 

Robert S. Cahoon for plaintiff, appellee. 
McLendon, Brimm, Holderness & Brooks for defendants appellant. 

DENNY, J. The determinative question posed on this appeal is 
whether or not ;the courts of North Carolina have jurisdiction to adju- 
dicate a claim for damages resulting from an unfair labor practice, 
under the provisions of our Right to Work Act, Chapter 328, Ses- 
sion Laws of 1947, codified as General Stsvtutes of North Carolina, 
Ohaipter 95, Sections 78 through 84, where the employer is engaged in 
a business that  affects interstate aommwce. 

While the previous appeal was pending in this Court, the defendant 
appellants filed a motion to remand to the Superior Court of Guilford 
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Oounty for the purpose af determining the identical question now pre- 
sented. We granted a new trial for errors committed in the court's 
clharge to the jury, and pointed out that since a new trial was being 
granted, the defendants could raise the question of jurisdiotion in 
the trial court, a63 requested in their motion to remand. Hence, we did 
not rule on the jurisdictional question now before us. Willard v.  Huff- 
man, supra. 

The plaintiff was discharged from his employment with defend- 
ants on 18 January 1956, and i t  has been duly determined by the 
jury in the trial below that the discbarge was on the ground prohibited 
by G.S. 95-81, which reads as follows: "No person shall be required 
by an employer to abstain or refrain from membership in any labor 
union or labor organization as a condition of employment or continu- 
ation of employmen$." 

The lsection of our Right to Work Act on which the plaintiff bot- 
toms his wtion for d'amagas is G.S. 95-83? whioh providas: "Any per- 
son who may  be denied employment or be deprived of continuation 
af his employment in viobation of Sections 95-80? 95-81 and 95-82 or 
af one or more of such seotions, shall be entitled to  recover f ~ o m  such 
employer and from any other peraon, firm, conporation, or amocia- 
tion acting in concert with him by appropriarte aotion in the courts 
of this State suoh dlamages as he may have sustained by reason of 
such denial or  deprivation of employment." 

Our Right to Work Act was upheld by this Court in  S. v. Whitaker, 
228 N.C. 352, 45 S.E. 26 860. Certiorari' was allowed by the Supreme 
Court of the United States and the case wm heard and decided with 
a Nebrmka case, Lincoln Fed. L. U. v. Northwestern I .  & M .  Co., 
and the decision of this Court waa upheld. See Whitaker, et al, v. State 
of North Carolina, 335 U.S. 525, 93 L. Ed. 212, 6 A.L.R. 2d 473. 

On 19 January 1956, the day after his discharge, the plaintiff here- 
in filed a charge against the oorponate defendant with ithe National 
Labor Relations Board (hereinlafter referred to as NLRB) for his 
alleged wrongful dimharge in violation of Section 158 (a) ,  subsections 
(1) .and (3) of the National Labor Relations Act, asserting that its 
unfair labor practices were unfair labor practices affecting commerce 
within the meaning of the Act. 

It [appears from the record that  on the same date, 19 January 1956, 
the NLRB informed the corporate defendant of the charges that 
had been filed against it, and requested the defendant to fill out a 
questionnaire on "commerce data." According tn this questionnaire, 
Dhe defendant had done a dollar mlurne of lbusiness during the year 
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preceding that date, of approximately $100,000, twenty per cent of 
which involved interstate movements. 

Prior to the time of filing the aforesaid charges with the NLRB, 
the Board had adopted certain jurisdictional criteria which determined 
whether or not i t  would, accept jurisdiction in unfair labur pradice 
and representation cases. Under the rules in force and effect a t  the 
time James M. Willard filed oharges against the mployer, the Board 
aacepted jurisdiotition in unfair labor pnactice oases involving trucking 
companies operating interstate and intrastate, only if the interstate 
revenue amounted to $100,000, or if the W a l  of interstate and "inter- 
lining" revenue amounted to  $100,000. 

Under date of 2 March 1956 the plaintiff was notified by the NLRB 
th~at i t  was refusing to issue complaint in ;the cme because "further 
proceedings are not waxranted i n m u c h  as the operakions of the 
employer dio not appear t o  meet the required standards to warrant 
tihe Board's exercise of its jurisdiction in this matter." 

None of the corporate defendant's trucks operate across State lines, 
the "interstate" aspects of its 'business coming from "interline" opera- 
tiom bhat is, where a oargo is transferred by the copcrate defendant 
to another carrier who carries hhe cargo out of tihe State. 

In  the trial below, the court, in the absence of the jury, heard 
testimony without objection as t o  the character of the corporate de- 
fendant's business. Defendant P. T.  Huffman itestified that  the com- 
pany's gross income from tihe tranqmrtation of freight in 1955 was 
$119,334.44, eighteen per cent of that  amount being in interstate 
commerce; that in 1956 its gross receipts from that  source were 
$110,158.83, of which amount 31.1 per cent was in interstate com- 
merce. The trial judge declined to make any findings of fact or con- 
clusions of law relative to  ;the interstate aspect af lthe corporate de- 
fendant's business. The defendants excepted ito the refusal of the 
court t o  find facts and make its conclusions of l'aw in this respeot. 

It is obvious that  the corporak appellant was not engaged in in&- 
state commerce as such on 18 January 1956. However, if ib opera- 
Lions were such as to !affect commerce, the Labor Managemenb Rela- 
tions Act applies. USCA, Title 29, section 142, provides {as follows: 
"(1) The term 'industry affecting commerce' means any industry or 
activity in commerce or in which a Babor dispute would burden or 
obstruct commerce or tend to burden or obstruct commerce or the 
free flow of commerce." 

In  light of the rul inp in GINS v. Utah Labor Relations Board, 353 
U.S. 1,l L. Ed. 2d 601, Amalgamated Meat Cutters v. Fairlawn Meats, 
353 U.S. 20, 1 L. Ed. 2d 613, and similar dRcisions, i t  would seem to 
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be clear that the corporate defendant's interline tnanslportation of 
freight did affed interstate commerce. Even so, ;the volume of its 
~bminsss in interstate oommerce fell far below that  required by the 
NLRB before i t  will exercise jurisdiction in such oases. 

It is obvious that if 6he lower court had no jurisdiction, neither 
does ,this Court. Moreover, if the subject mather of this action has 
been pre-empted by the National Labor Relations Acrt, as amended, 
as  contended by the appellants, then the court below should have 
allowed the defendants' motion for judgment as of non~ui~t,  other- 
wise not. 

We shall not underbake to cite and discuw all the cases cited and 
relied u p n  by the respective parties in their briefs. However, we 
ehall undertake to discuss those we think particularly applicable to 
the facts ibefore ue. It must be conceded, however, that  many of the 
cases (bearing on the question before us 'seem to be in irreconcilable 
oonflict. 

In the case of Local Union No. 10, A.  F. of L. v .  Graham, 345 US .  
192, 97 L. Ed. 946, the u~nions picketed a construction project because 
some of the subcontradors emlployed nonunion help. Although the 
picketing was peaceful, Lhe Virgiaila Churt enjoined it on the ground 
that it was carried on for purposes in conflict with the Virginia "Right 
to Work" statute. On appeal, hhe Supreme Court of the United States 
said: "The policy of Virginia whicrh is expressed in its Right Ito Work 
Sh tu t e  is eumar i zed  ~ J S  follows (by its highest wurt: 'It provides in 
substame that neither membership nor nonmembership in a labor 
union shall  be made a condition of employment; that  a mntract limit- 
ing employment to  union members is against publitc policy; and that 
a person denied employment because he is either a member of a 
union or not a member of a union shall have a right of action for 
damages.' Finney v .  Hawkins, 189 Va. 878, 880, 54 S.E. 2d 872, 874. 

"Based upon the findings of the trial court, we have a case in which 
picketing was undertaken and carried on with a t  least one of its 
substantial (purposes in conflict with the declared policy of Virginia. 
The immediate resulk of the picketing demonstrated its potential 
effectiveness, unless enjoined, as a practicral means of putting pressure 
on the general contraotor to elisminate from further participation all 
nonunion men or all subcontractors employing nonunion men on the 
iproject. 

"Assuming the above conclusions to have been established, peti- 
tioners still contend that the injunction in %hi's case was inconsistent 
wilth tihe Fourteenth Amendment to the Constitution of the United 
States. On the reasoning and authority of our recent decisions, we 
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reaffirm our position to  the contrary." (Citations omitted.) The judg- 
ment of the Supreme Court of Appeals of Virginia was affirmed. 

In  Garner v. Teamsters C. & H. Union, 346 US.  485, 98 L. Ed. 228, 
a labor union peacefully picketed the loading platform of an inter- 
state trucking company for the purpose of inducing the employees 
of the company to join the union. No labor dispute was in progress 
and a t  no time did the company object to its emlployees joining the 
union. None of the pickets were employees of the company. Drivers 
for other carrier8 refused to  cross the picket line and as a consequence 
the company's business fell off as much as ninety-five per cent. 

A Pennsylvania court of equity enjoined the union's conduct as be- 
ing in violation of the State Labor Rebations Aat. However, the Sn- 
prems Court of Pennsylvania reversed on the ground that  the union's 
activities fell within the jurisdiction of the NLRB. On a p p e ~ l ,  il! 
upholding the decision of the Supreme Court of Pennsylvania, the 
United States Supreme Court said: "The National Labor Manage- 
ment Relations Act, as we have before pointed out, leaves much to 
the states, though Congress has refrained from telling us how much. 
We must spell out from conflicting indications of congressional will 
the area in which state action is still permissible. 

"This is not an instance of injurious conduct which the National 
Labor Relations Baard is without express power to  prevent and 
which therefore either is 'governable by the state or it is entirely un- 
governed.' " 

The Court further said: " * * * it is clear that the Board was 
vested with power to  enkertain petitioners' grievanoe, to issue its 
own complaint against respondents and, pending final hearing, to 
seek from the United States District Court an injunction to  prevent 
irreparable injury to petitioners while &heir case was being considered. 
The question +hen is whether the State, through its courts, may 
adjudge the same controversy and extend its own form of relief. 

"Congress did not merely lay down a substantive rule of law to 
be enforced by any tribunal competent to  apply law generally to  the 
parties. It went on to confide primary interpretlation and application 
of its rules to a specific and specially constituted tribunal and pre- 
scribed a particular procedure for investigation, complaint and notice, 
and hearing and decision, including judicial relief pending a final 
adininistrative order. Congress evidently considered tha t  centralized 
administration of specially designed procedures was necessary to ob- 
tain uniform application of its substantive rules and to avoid these 
diversities and conflicts likely to  result from a variety of local proce- 
dures and attitudes toward labor controversies. * * * A multiplicity 
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of tribunals and a diversity of iprocedures are quite as apt  to  produce 
incompatible or conflicting adjudications as are different rules of sub- 
stantive law. The same reasoning which prohibits federal courts from 
intervening in such cases, except by way of review or on application 
of the federal Board, precludes stake courts from doing so. * * And 
the reasons for excluding d a t e  administrative bodies from assuming 
control of matters expressly placed within the competence of the 
federal Board also exclude state courts from like taction. * * *" (Cita- 
tions omitted.) 

In  tshe case of United Const. Workers, et a1 v. Laburnum Const. 
Corp., 347 US.  656, 98 L. Ed. 1025, while the construction corpora- 
tion was performing work in Kentucky, agents of the labor unions 
involved demanded that  the contractor's employees join one of the 
defendant unions. Upon refusal of the plaintiff contractor and many 
of its employees, the unions' agents tihreatened plaintiff and its em- 
ployees with violence to such degree tihat plaintiff was compelled to 
abandon all its projects in the area. An action in tort was brought by 
the plaintiff construction oompany against the unions in the Stat,e 
of Virginia. The trilal court awarded compensatory damages in the 
sum of $175,437.19 and punitive damages of $100,000. The compen- 
satory damages were reduced to $29,326.09. Judgment was entered 
for $129,326.09. The Supreme Court of Appeals of Virginia affirmed. 
Certiorari was allowed and, the Supreme Cowt of the United States 
affirmed. Justice Burton, speaking for the Court, said: "The question 
before us is whether the Labor Management Relations Act, 1947, has 
given the National Labor Relations Board suoh exclusive jurisdiction 
over the subject mlatter of a common-law tort action for damages as 
to preclude m appropriate state court from hearing and determining 
its issues where such conduct constitutes  an unfair labor practice 
under that Act. For the reasons hereafter stated, we hold that  it has 
not. * * * In  the Garner case, Congress had provided la federal admin- 
istrative remedy, supplemented by judicial procedure for its enforce- 
ment, with which the state injunctive procedure conflicted. Here Con- 
gress has neitiher provided nor suggested any substitute for the tra- 
ditional state court procedure for colleclting damages for injuries 
caused by tortious conduct. For us to cut off the injured respondent 
from this right of recovery will deprive i t  of its property without re- 
course or compensation. To do E ~ O  will, in effect, grant petitioners im- 
munity from liabiliity for their tortious conduct. We see no substantial 
reason for reaching such a result. The contrary view is consisltent 
with the language of the Act and there is positive s u p p r t  for i t  in 
our decisions and the legislative history of hhe Act." 
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And, further, "To the extent that Congress  prescribed preventive 
procedure against unfair ]labor practices, tha t  case (Garner) remgniz- 
ed 6hat the Act excluded conflicting state procedure to the same end. 
To the extent, however, thtat Congress (has not prworibed pmcedure 
for dealing with the consequences of tontious conduct already com- 
mitted, there is no ground for concluding that  existing criminal penal- 
ties or liabilities for tortious conduct have been eliminated. The care 
we took in the Garner case t o  demonstrate the existing conflict be- 
tween s t a k  and federal administrative remedies in that  case was, 
itself, a recognition thlat if no confliot had existed, the a b t e  procedure 
would have survived. The primary nature of claimls for damages 
under state law also distinguishes them in a measure from the public 
nature of the regulation of future labor relations under federal law." 

After pointing out that  the Labor Management Relations Act "sets 
up no general compensatory procedure except in such minor supple- 
mentary ways as the reinstatement of wrongfully discharged em- 
ployees with back pay," the Court went on to  say: ''If Virginia is 
denied jurisdiction in this case, i t  will mean that  where the federal 
preventive administrative procedures are impotent or inadequate, the 
offenders, by coercion of the type found here, may dwtroy property 
without liability for the damage done." 

In  Guss v. Utah Labor Relations Board, supra, a hbor union filed 
charges of violation of the National Labor Relations Act, Title 29, 
USCA, section 158 with the NLRB, alleging unfair labor prac- 
tices on the part of the employer whose business affected interstate 
commerce. The Board declined to consider the clharges on the ground 
that  the operations of the employer involved were predominantly 
local in character. Thereafter, the union filed substantially the same 
charges with the Utah Labor Relations Board, pursuant to the Utah 
Labor Relations Act. The state board granted relief and, on writ of 
review, its decision was affirmed by the Supreme Court of Utah (.5 
Utah 2d 68, 296 P. 2d 733). Warren, C .  J., in speaking for the Su- 
preme Court of the United States said: "The question presented by 
this appeal * * * is whether Congress, by vesting in the National 
Labor Relations Board jurisdi'ction over labor relations matters {affect- 
ing interstate commerce, has completely displaced state power to deal 
with such matters where the Board bas declined or obviously would 
decline to exercise its jurisdiction but has not ceded jurisdiction pur- 
suant to the proviso t o  section 10 (a )  of the National Labor Rela- 
tions Act." 

The Court pointed out that the NLRB has not ceded jurisdictio~: 
in any cases to the Utah Board pursuant to section 10 ( a )  of the 
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Nation~al Act, and tahen said: "We hold th'at the proviso to section 
10 (a )  ims the exclusive means whereby Stiates may be enabled to act 
concerning the matters which Congress has entrusted to  the National 
Labor Relations Board. " * * 

"We are told by appellee that to deny the state jurisdiction here 
will create a vast no-man's-land, subject to  regulation by no agency 
or court. We are told by appellant that to grant jurisdiction would. 
produce confusion and conflict with federal policy. Unfortunately, 
both may be right. We believe, however, that  Congress has expressed 
its judgment in favor of uniformity. Since Congress' power in the 
area of commerce among the State is plenary, its judgment must be 
respected whatever policy objections there may be to  creation of a 
no-man's-land. * * "" 

I n  the case of Amalgamated Meat Cutters v. Fairlawn Meats, supra, 
a companion case to Guss v. Utah Labor Relations Board, supra, 
and decided contemporaneously, the Ohio Court of Common Pleas 
enjoined the union from picketing the employer, from trespassing 
upon its premises, and from exerting secondtary pressure upon its 
suppliers. The union objected to  the jurisdiction of the court on the 
ground ithat the jurisdiction of the NLRB was exclusive. ?'he 
Ohio Court of Appeals continued the injunction (99 Ohio App. 517, 
135 N.E. 3d 689) and tqhe Ohio Supreme Court dismissed .the union's 
appeal (164 Ohio St. 285, 130 N.E. 2d 237). The Supreme Court of 
the United States vacated the judgment below and remanded the 
case. The Court said: "As one of the reasons for finding 'the picket- 
ing unlawful, the Court of Appeals recited bhis fact, and 'trespessing 
upon plaintiff's property' is one of the activities specifioally enjoined. 
Whether a State may frame and enforce an injunction aimed nar- 
rowly a t  a trespass of this sort is a question that is not here. Here 
the unitary judgment of the Ohio court was based on the erroneous 
premise that it had power to reach the union's conduct in its en- 
tirety. Whether its conclusion as to  the mere act of tresppass would 
have been the same outside of the con~text of petitioner's other con- 
duct we cannot know. The judgment therefore is vacated and the case 
remanded for proceedings not inconsistent with this opinion." 

In  the case of Sun Diego Bldg. T~ades  v. Garmon, 353 U.S. 26, 1 
L. Ed. 2d 618, likewise decided on the same date as  the two last cited 
cases, the California Superior Court enjoined unions, not represent- 
ing the majority of hhe employees, from picketing or exerting second- 
ary pressure in support of their demands for a union shop agreement 
unless and until one or another of the unions had been designated, as 
the collective bargaining representative of the employees; the court 
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also awarded damages. The California Supreme Court affirmed (45 
Cal. 2d 657, 291 P. 2d l ) ,  expressing the view that the NLKH'.: 
declination, in pursuance of its jurisdictional policy, to entertain the 
unions' representation petition, left the State free to act. 

The Supreme Court of the United States vaoated the judgment en- 
tered below and held that  a State court has no power t o  enjoin a 
union, not representing a majority of the en~ployees, from peaceably 
picketing an employer engaged in interstate commerce for the pur- 
pose of compelling him to sign a contract including a union shop 
provision, although the N L R B had declined t o  exercise jurisdiction 
With respect to  damages, the Court said: "Respondents, however, 
argue that the award of damages must be sustained under United 
Ponst. Workers v. Laburnum Const. Corp. 347 U S .  656, 98 L. Ed. 
1025, 74 S. Ct. 833. We do not reach this question. The California 
Supreme Court leaves us in doubt, but its opinion indicates that it 
felt bound to  'apply' or in some sense follow federal law in this case. 
There is, of course, no such compulsion. Laburnum sustained an award 
of damages under state tort law for violent conduct. We oannot know 
that the Galifornia court would have interpreted its own state law 
to allow an award of damages in this different situation. We therefore 
vacate the judgment and remand the case to the Supreme Court of 
California for proceedings not inconsistent with this opinion and the 
opinions in Guss v. TJtah Labor Relations Board and Amalgamated 
Meat Cutters v. Fairlawn Meats, Inc., both (U.S.) supra." 

I n  Inttvnational Asso. Machinists V .  Gonzales, 356 U.S. 617, 2 L. 
Ed. 2d 1018, Marcos Gonzales, a labor union member, claiming to 
have been expelled, from membership in violation of his rights under 
the constitution and by-laws of the union, was ordered reinstated and 
awarded damages for lost wages and physical and mental suffering 
by a trial court in California. The judgment was affirmed by the 
California District Court of Appeals (142 Cal. App. 2d 207, 298 P. 
2d 92), and the Supreme Court of California denied rehearing. On 
certiorari to  the California District Court of Appeals, the United 
States Supreme Court affirmed the judgment below. Justice Frank- 
furter, speaking for the Court, said,: " * * * the protection of union 
members in their rights as members from arbitrary conduct by unions 
and union officers has not been undertaken by federal law, and in- 
deed the assertion of any such power has been expressly denied. The 
proviso to  section 8 (b) (1) of the Act states that  'this paragraph 
shall not impair the right of a labor organization 60 prescribe its own 
rules with respect to the acquisition or retention of membership there- 
i n *  * * '  . 61 Stat. 141, 29 U.S.C. section 158 (b)  (1) .  * * * 
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"No radiation of the Taft-Hartley Act requires us thus to m u t i k  
the comprehensive relief of equity and reach such an incongruous lad- 
justment of federal-state relations touching the regulation of labor. 
The National Labor Relations Board could not hlave given respondent 
the relief that  California gave him according to its local law of con- 
tracts and damages. Although if the unions' conduct conistituted an 
unfair labor practice the Board might possibly have been empowered 
to award back pay, in no event could it, mulct in damages for mental 
or physical suffering. And the possibility of partial relief from the 
Board does not, in such a case as is here presented, deprive a party 
of available state remedies for all damages suffered. See International 
Union, United A.A.A.I.W. v. Russell, 356 US .  634, 2 L. Ed. 2d 1030, 
78 S. Ct. 932." 

In the case of International Union, U.A.A. & A.Z.W. v. Russell, 
356 U S .  634, 2 L. Ed. 2d 1030, Russell, an employee who was denied 
access to  his employer's plant by a striking union which engaged in 
mass picketing and threats of violence, brought an action against 
the union in Circuit Court, Morgan County, Alabama, claiming com- 
pensatory damages for loss of earnings and mential anguish, plus 
punitive damages. The union filed a plea to the jurisdiction of the 
court, alleging that  the N L R B had exclusive jurisdicltion. This 
plea wais denied and Russell was awarded a verdict including puni- 
tive diamages. The Supreme Court of Alabama affirmed the trial 
cour;tls jurisdiction and also affirmed on the merits (264 Ala. 456, 88 
So. 2d 175, 62 A.L.R. 2d 669). 

On certiorari, bhe Supreme Court of bhe United Statas reviewed 
the case. Argument was made that  since the NLRB could award 
back pay, the court was pre-empted by ithe federal act. However, the 
Court rejected (this contention, saying in part:  "In the instank case, 
there would be no 'conflict' even if one forum awarded back pay and 
the other did not. There is nothing inconsident in holding that  an 
employee may recover lost wages as damages in a tort action under 
State law, and also holding that  the award of such damages is not 
necessary to  effectuate the purpases of the Federal Act. * We can- 
dude that  an employee's right to  recover, in the St& courts, all 
damages caused him by this kind of tohious conduct oannot fairly 
be said to  be pre-empted without a clearer declaration of aongrm- 
sional policy than we find here." 

In  the second appeal of San Diego Bldg. Trades v. Gamon (de- 
cided 20 April 1959) U.S. , 3 L. Ed. 2d 775, which was re- 
manded on the question of damages, (the Court in effect held that  
damages could not be assessed {by la State court a+s a result of p a c e -  
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ful picketing, and said: "When i t  is clear or may fairly be a ~ u m e d  
that the activities which a State purports to regulak #are proteoted 
by section 7 of the Taft-Hartley Act, or constitute an unfair Ijabor 
practice under section 8, due regard for the federal enactment re- 
quires that State jurisdiction must yield. To leave the States free to 
regulate conduct so plainly within ,the central aim of federal regu- 
lation involves too great a danger of conflict between power asserted 
by Congress and requirements imposed by State law. * *" 

Justice Frankfz~rter wrote the majority opinion for the Court and, 
among other things, said: "What we said in Weber v. Anheuser- 
Busch, Inc., 348 U.S. 468, deserves repetition, beoause the considera- 
ltion there outlined guide lthis day's decision: 'By the Taft-Hartley 
Act, Congress did not exhaust the full sweep of legislative power 
over industrial relations given by the Commerce Clause. Congress 
formulated a code whwaby i t  outlawed some aspects of labor activi- 
ties and left others free for the operation of economic forces. As to 
botih cahegories, the areas that have been pre-empted by federal 
authority and thereby withdrawn from state power are not suscep- 
tible of delimitation by fixed metes and bounds. Obvious conflict,, 
actual or potential, lead6 to easy judicial exclusion of state action. 
Such was the situation in Garner v. Teamsters Union, supra. But as 
the opinion in that  case recalled, the Labor Management Relations 
Act "leaves much to the states, though Conge% has refrained from 
telling how much." 346 U.S. a t  488. This penumbral area can be 
rendered progressively clear only by the course of litigation.' * * 

"As we pointed out the other day, 'the statutory implications con- 
cerning what has been taken from the States and what has been 
left to them are of a Delphic nature, to be translated into concreteness 
by the process of likigahing elucidation.' International Assn. of Mach- 
inists v .  Gonzales, 356 U.S. 617, 619. * * * 

"kt times i t  has not $been clear whether the particular activity 
regulated by the S t a h  was governed by section 7 or section 8 or 
was, perhaps, outside !both these aotions. But courts are not primary 
tribunals to adjudicate such issues. I t  is essential to the administra- 
tion of the Act that  these determinations be left in the first instance 
to the National Labor Relations Board. * 

"When the exercise of state power over a particular area of activi- 
t y  threartened interference with the clearly indicated policy of indus- 
trial relations, i t  has been judicially necessary to preclude the Statm 
from acting. However, due regard for the presuppositions of our ern- 
bracing federal system, including the principle of diffusion of power 
not as 'a matter of doctrinaire localism (but as a promoter of democra- 
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cy, has required ue not to find withdrawal from the States of power 
to regulate where the aotivity regulated was a merely peripheral con- 
cern of the Labor Management Relakions Act. * * * 

"When an activity is arguably subject t o  section 7 or section 8 of 
the Act, tihe States as well as the federal courts must defer t o  the 
exclusive competence of the National Labor Relations Board if hhe 
danger of State interference with national policy is to be averted. * * * 

"Since the National Labor Relations Baard has not ~adjudicakd 
the status of the conduct for whioh the State of California s e e k  to 
give a remedy in damages, and since such activity is arguably with- 
in the compass of section 7 or section 8 of the A&, the State's juris- 
diction is displaced." 

It is quite clear, since the NLRB had declined to exercise juris- 
diction in this case, if the courts of (this State are not open for the 
adjudication of the plainitiff's claim for damages in tort, /based on his 
wrongful discharge, pursuant to the provisions of our Right rto Work 
Act, then there is no forum in either the federal or starte judicial sys- 
tems where the plaintiff can have his rights litigated and determined. 
This runs counter to our conlception of justice and i t  makes no differ- 
ence whether Congress intended to permit the creation of thie no- 
man's-land by giving the NWtB exclusive jurisdiction on the one 
hand, but not requiring its exercise on the other, or whether this 
vacuum has been the result of judicial interpretation is beside the 
point, such a situation affecting the righzte of so many employers and 
employees ought not to be permitted to continue. Congress ought to 
correct it. Unnecessary delay in correcting such la situation in the 
field of labor-management relations is indefensible. A citizen, whether 
employer or employee, is entitled to his day in court if his rights 
have been infringed upon contrary to law. 

Our courts, in the case before us, are not seeking to administer %he 
provisions of section 158 ( a ) ,  subsections (1) and (3), of hhe Labor 
Relations Aot, Title 29, U.S.C.A.; they seek only to enforce the 
provisions of our own Right to Work Act, provisions which have no 
counterpart in the National Labor Relations Act. 

R/Ioreover, this Court does not seek to  evade any clear mandate of 
tihe Supreme Court of the United S ta t a ,  whether.it agrees with that 
Court's opinions or not. Constantian v. Anson County,  244 N.C. 221, 
93 S.E. 26 163. On the other hand, we do not hasten to  surrender vol- 
untarily any right which we believe we have both the legal right and 
duty to uphold and enforce. 

As heretofore pointed out, our Right to Work Act has been held 
to be constitutional by this Court and by the Supreme Court of the 
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United States. Whitaker, et a1 v. State of North Carolina, supra. 
Certainly, Congress did nat undehake to provide for the adjustment 
of unfair l'abor practices applicable exclusively to inhrastslte businm. 
This view, we think, it supported by section 164 (b) ,  Title 29, USC 
A, of the Taft-Hartley Act, which reads as follows: "Nothing in this 
subchapter shall be construed as authorizing lthe execution or appli- 
cation of agreemenits requiring membership in a labor organization 
M a condiltion of employment in any State or Territory in whioh such 
execution or application is prohibited by State or Territorial law." 

We do not need any exemption from the provisions of lthe Taft- 
Hartley Act with respect to a union shop agreement where the em- 
ployer and his employees are engaged exclusively in intrastate busi- 
ness w~hich does not affect interstate commerce. Moreover, it was said 
in United Const. Workers v .  Laburnum Const. Corp., supra, that  
"Congress had neither provided nor suggested any substitute for the 
traditional state court procedure for collecting damages for injuries 
caused by tortious conduct." The Court then went on to say: "To 
the extent that Congress prescribed preventive procedure against 
unfair labor pradices * the Act excludes conflicting State proce- 
dure to the same end. To the extent, however, that  Congres has not 
prescribed procedures for dealing with the consequences of brtious 
conduct already committed, there is no ground for concluding that 
existing criminal penalties or liabilities for tortious conduct have 
been eliminated." And there has been no amendment to the Taft- 
Hartley Act since the foregoing decision was filed on 7 June 1954. I t  
follows, therefore, if the N L R B has not been given jurisdiction of 
the subject matter in such an adion, it has nothing to cede to  a State 
agency pursuant to the provisions of Section 10 (a)  of the National 
Labor Relations Act. See Section 160 ( a ) ,  Title 29, USCA, and Guss 
v .  Utah Labor Relations Board, supra. 

In view of what was said in Local Union No. 10, A. F. of L. v. 
Graham, supra; United Const. Workers, et a1 v .  Laburnum Const. 
Corp., supm; International Asso. Machinists v .  Gonzales, supra; and 
International Union, U.A.A. & A.I.W. v. Russell, supra, relative to 
the right to recover damages for tortious condud, irrespective of 
whether or not such conduct was an unfair labor praotice, in our 
opinion the judgment of the court below should be upheld, and we 
so hold. 

hTo error. 



IN THE SUPREME COURT. 

STATE O F  NORTH CAROLINA EX REL UTILITIES COMMI&SION AND THE 
ALEXANDBR RAILROAD COMPANY, ET AL V. SWTE O F  NORTH 
OAROLINA; THE DlOPARTMliYNT O F  AGRICULTURE O F  THE 
'STATE O F  NORTH CAROLINA; AND THE NORTH CAROLINA FARM 
BUREAU FEDERATION. 

(Filed 12 June, 1959.) 

1. Appeal a n d  E r r o r  8 60: Judgments  8 32: Utilities Commission 8 6- 
Reversal of order  of Utilities Commission o n  ground t h a t  it was 
not supported by evidence is not  res judicata. 

Where judgment of the Superior Court, reversing a n  order of the 
Utilities Commission granting un increase in rates, is affimed on appeal 
to the Supreme Court on the  ground that  the evidence before the Utili- 
ties Commission was insufficient to  support the order, and  on  petition 
to rehear i t  is  expressly provided t b t  the decision did not preclude 
the carriers from thereafter filing a petition before the Utilities Com- 
mission and offering evidence i n  support of the prior order of the Com- 
mission, the decisions h a m e  the law of the case and  authorize the 
carriers' petition to reopen the case so that  they might offer evidence 
in support of the order, and suah further proceedings being had in the 
original cause, the order of the Commission putting into effect the in- 
crease in rates upon supporting competent, material and substantial 
el-idence does not involve retmactive rate  making, and  the principle of 
ves judicata is inapposite. 

2. Carriers 8 5 :  Utilities Commission 8 & 
,An order of the UtiLities Commission granting a n  inmease in intra- 

s ta te  rates of carriers upon its finding that  such increase was necessary 
to give the carriers a reasonable return on their investment of properties 
used in their intrastate businesses, upon supporting evidence as to the 
groportion and valuation of the properties used in the  intrastate buei- 
ness, operating costs, etc. conforms to G.S. 62-124, m d  will be upheld. 

3. Utilities Commission 88 3, 5- I n  ordering increase i n  intrastate  
ra tes  Utilities Commiseion may t a k e  statistical evidence of major  
carriers a s  typical of a l l  t h e  carriers. 

Where proceedings by railroad carriers for a n  increase in  intra- 
s ta te  rates is heard upon the theory that  the rate  conditions of the 
four major carriers were reasonably typical of the others, and the 
major carriers introduced competent, material and substantial evidence 
supporting the findings of the Utilities Commission upon which a n  in- 
crease in  rates is ordered, protestants may not for the first time on 
appeal object that  the order granting such increase of intrastate rates 
f o r  all  the carriers was not supported by statistical evidence of the 
smaller carriers, and it is error for the Superior Court to amrm the 
order a s  to the majar caariers and remand the cause for the intoduction 
of eridence in regard ko the other carriers, and the ruling of the Com- 
mission granting the increase in  rates a s  to all  the carriers is afflrmed. 

APPEAL by (1) Alexander Railroad Company and twenty other 
railroads, naming them, in Nodh Carolina, and Meade Corporation, 
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and North Carolina Farm Bureau Federahion; and (2) by the State 
of North Carolina; and North Carolina Department of Agriculture, 
from judgment of Clark, J., a t  Second Regulmar August Civil Term 
1958 of W A K E  (docketed and argued in Supreme Court a s  Number 
457, Fall Term 1958) -in which after findings of fact, and  conclusion^ 
of law are made, i t  is ordered, adjudged and decreed +ha+ this case 
be and the same is remanded to the North Carolina Utilities Com- 
mission for further proceeding and suoh hearing as will allow emh 
of the petitioners which has not already done eo tihe opportunity to 
present evidence of the revenues, expenses, and investmenbs, as re- 
quired by law, and thereafter to enter the proper order as to  each pe- 
titioner and in hhe event none of the other petitioners do so, to  amend 
its order so as ,to make the increase in rates and charges appliwble 
to the Southern Railway Company, the Seaboard Air Line Railroad 
Company, the Atlantic Coast Line Railroad Company and the Nor- 
folk Southern Railway Company,- i t  not being intended or pur- 
posed to require the hearing of further evidence as Ito these last named 
petitioners. 

The appellants except and assign error. 

Joyner & Howison, Simms & Simms, Ehringhaus & Ellis for Rail- 
roads, appellants. 

Broughton & Broughton for N.  C. Farm Bureau Fed. 
Malcolm B. Seawell, Attorney General, F. Kent Burns, Assistant 

Attorney General for the State of hrorth Carolina and North Caro- 
lina Department of Agriculture. 

W I N B O R N E ,  C .  .J. For historic background of this proceeding see 
Utilities Commission v. State, 243 N.C. 12, 89 S.E. 2d 727, and s. c. 
on rehearing, 243 N.C. 685, 91 S.E. 2d 899, to which, and the records 
on which they are based, reference is here made for sbatement of facts 
involved. 

Nevertheless, a recital in substance of salient facts is appropriate 
to this appeal. 

Reference thereto reveals that on 3 January, 1952, the Utilities 
Commission of North Carolina granted petition of "the railroads 
operaking in the State of North Carolina" for la six per cent increase 
in their freight rate schedules for intrastate shipments. 

And on 2 June, 1952, "the railroads operating in the State of North 
Carolina" petitioned the North Carolina Utilities Commission for 
authority to make additional increase of nine per cent in the ilutra- 
state rates and charges in North Carolina which when added to the 
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previous increase of six per cent would correspond with the inter- 
stalte increase, generally fifteen per cent, authorized by the Interstate 
Commerce Commission by ihs order and r e p h  of 11 April, 1952, in Ex 
P a r k  175,284 ICC 589, such increases tio expire on 28 February, 1954, 
unless sooner cancelled, changed or extended. 

The petition so made came on for lhearing before the North Caro- 
lina Utilities Commission properly constituted, and after notice, and 
was heard from time to time. At hearing on 9 February, 1953, the 
State of North Carolina and the Department of Agriculture of the 
State of North Carolina, the North Carolina State Highway Com- 
mission, numerous farm organizations, shippers and associatiom of 
shippers appeared in protest against the requested increase in the 
rates. 

On 9 July, 1953, the Utilihies Commision enbredi iits final order 
in substance authorizing the petitioning railroads to  increase their 
rates and charges for the tmnsportation of freight in intrastate com- 
merce within the State of North Carolina by fifteen per cent, includ- 
ing the six per cent increase previously allowed- the increase to ex- 
pire 28 February, 1954. 

Moreover, adverting to the record of the order of the Commission, 
dated 9 July, 1953, this appears: 

"Upon consideration of all the evidence in this case, the Commis- 
sion finds that (except in certain respects) ithe intrastate freight rates 
now in effect within the State of North Carolina are approximately 
9% below the level of interstate rates on traffic of the same nature 
moving under similar conditions ko and from poinh in this State, 
and that, subject to certain exceptions set out by the Commission, in 
its order of January 3, 1952, authorizing the 6% rate increase, the 
additional increase in intrastate rates herein requested amounting to 
approximately 9% is fair, just and reasonable." 

The State of North Carolina and the Department of Agriculture 
of the State of North Carolina in due course of procedure appealed to 
lthe Superior Couh of Wake Counky, North Carolina. And after hear- 
ing, Harris, Judge resident of Seventh Judicial District, and in Wake 
County on 3 March, 1954, signed judgment presented by the appel- 
liants, ordering, adjudging and decreeing that the said order of Utili- 
ties Commission dated 9 July, 1983, be reversed, from which the 
twenty-five railroads operating wikhin the State of North Carolina 
appealed to Supreme Court. For decisions see Utilities Commission v .  
State, 243 N.C. 12, and s. c .  on rehearing 243 N.C. 685. 

The judgment entered, in the Superior Court, from which the ap- 
peal was taken, was affirmed in opinion by Barnhill, C. J. 



N.C.] SPRING TERM, 1959. 413 

Thereafter, in due time, Alexander Railroad Company and all 
other railroads operating in the State of North Car~l in~a ,  listed on 
appendix A, attached thereto, petitioned for rehearing on the several 
grounds shown in the record of the petition. "The petition (was) al- 
lowed for the sole purpose of making an additional statement con- 
cerning the precise scope of the decision." 

Thereupon the Court, in denying petition to rehear, in opinion by 
Barnhill, C .  J., 243 N.C. 685, 91 S.E. 2d 899, after referring rto the 
report of the original opinion and to the purpose for which rehear- 
ing is allowed, had this to say: " * * * we still adhere Go the original 
decision. The question there decided is not now before us for review. 
The Commission found and concluded thsut it was necessary for the 
petitioners to raise &heir intrastate freight rates by nine per cent in 
order to provide just and reasonable compensation for the service 
rendered by them. The Superior Court reversed. We affirmed the 
judgment of the Superior Court for the reason that  the Commission, 
in making its findings and conclusions of fact and entering its order 
allowing an increase in the freight tariffs theretofore charged by the 
petitioners, did not follow the standards provided by the pertinent 
law of the State. Our decision rested exclusively on that conclusion. 
We did not discuss or decide whether the increase all'owed was just 
or unjust, reasonable or unreasonable. That is still an open question 
as to the period the Utilities Comjmission order was in effect. 

"The former opinion in this case constituted no estoppel against 
the petitioners which prevents hhem from filing a petition a t  this time 
requesting that an order be entered affirming the increase nunc pro 
tunc. However, should the petitioners elect to pursue the matter fur- 
tiher, the Commission must determine what increase, if any, was neces- 
sary during the period its order was in force to &ord the petitioners 
a fair return on their property used and useful in connection with 
their intrastate business under the standard prescribed by our statute, 
G.S. Ch. 62 Art. 7 as construed by this Court. Utilities Comm. v. 
Telephone Co., 239 N.C. 333, 80 S.E. 2d1133. In determining the merits 
of a petition, due regard must be had in particular for the pmvisions 
of G.S. 62-124. It was stated 'or stipulated' by counsel for petitioners 
during the original hearings that  tihe petitioners did not have avail- 
able and could not offer evidence under the provisions of G.S. 62-124. 
We assume counsel meant such evidence was nat then available to 
them. Be that as it may, they are now a t  liberty to attempt to meet 
5he requirements of that statute if they so desire, unaffected by the 
original opinion except as herein noted. 

"This Court fully realizes +hat the value of the properties owned 
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by the several petitioners used and useful for their intrastahe traffic 
cannot be determined with maithematical exactitude. But they aan 
no doubt approximate the rateable proportion of their property de- 
voted to intrastate traffic and offer evidence of other facts and cir- 
oumstances in respeck thereto sufficient in probative force to  enable 
the Commission to make findings of fact under our statute, and issue 
such order as i t  determines the facts found may warrant. In  any 
event this Court knows of no statute or rule of law whiah denies the 
petitioners the right to attem~pt to do so if they are now so advised. 
Subject ,to the eqlanatory comments herein made, the petition to 
rehear is denied." 

Thus the original decision as so clarified became and is the law of 
the case, and binding on lthe parties and on the Court. Hence i t  ap- 
pears bhat ,the case was open for further proceedings as there out- 
lined. Therefore the dootrine of res judicata is inapplicable. 

Thereafter on 2 July, 1956, and within the authority so granted, 
the Alexander Railroad Company, and all other railroads operating 
in ithe Stmate of North Carolina, as specifically shown in appendix A 
thereto, petitioned the North Carolina Utilities Commission '(for re- 
opening and further hearing," and set forth (that "On November 2, 
1953, the Supreme Court of North Carolina, in affirming the March 3 
judgment of the court below, held that where ithe nailroad had no 
testimony tending to show the fair value of their respeotive properties 
used and useful in conducting their intrastate business, separate and 
apart from (their interstate business, the order entered by the Utilities 
Commission was unsupported by evidence and was improper1- citing 
State of North Carolina ex re1 Utilities Commission and the Alexander 
Railroad Company et a1 us. State of  North Carolina, et al, 243 N.C. 
12, 89 S.E. 2d 727, and asked the "Commission to reopen this pro- 
ceeding * * * t o  afford them an opportunihy t o  present additional evi- 
dence in conformiky with the provisions of G.S. Sec. 62-124, as in- 
terpreted by ,the Suipreme Court of North Carolina in the above men- 
tioned decisions, and that after said further hearing the Commission 
find t,hat the applicable rates during the period the Commission's 
order was in effect were just, reasonable and otherwise lawful and for 
such other and further relief as to the Commission may seem just and 
proper." 

Thereafter, on 17 July, 1956, the State of North Carolina and 
North Carolina Department of Agriculture, protesrtants, answering the 
petition of the Railroads "for re-opening and further hearingJ' while 
admitting in the main allegations of the petition, rthey aver that  the 
North Carolina Utilities Commission was created by Act of the Gen- 
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era1 Assembly; that  its rate making is governed by statute; that it 
has no authority to  make rates retroactive; that the decision filed 21 
March, 1956, by the Supreme Court and reported in 243 N.C. 685 
is judicial matter subject t o  opinion reported in 243 N.C. 12, and is 
not binding upon the Commission; that  all matters and things in con- 
troversy have been fully adjudicded and would be res judicata and 
isaid judgment of the Supreme Court in 243 N.C. 12 is hereby pleaded 
in bar of any further rights petitioners might have to  increase rates 
for the period beginning with final order of the Commission up to 
and including opinion of the Supreme Court affirming Judge Harris. 
Wherefore they pray that the getition be dismissed for the reasons 
enumerated in this answer. 

The Commission denied the request and overruled the motion to 
dismiss the petition to  reopen, and by directive issued 17 July, 1956, 
set the matter for further hearing on 2 Ootober, 1956. This ruling is 
deemed proper and consistent, with the decision of this Court. 

Pursuant thereto the record of case on appeal contains statement 
of evidence offered! by the applicant railroads on hearing before the 
Commission. 

The record of case on appeal also discloses this recitation by and 
declaration of the Commission in its order: "The protebrtants have 
filed exhaustive briefs, citing numerous rulings of numewus courts on 
the questions of retroactive rate makings; rulings 'mnc  pro tunc' and 
'res judicata'. 

"We adhere (to our original position. We conclude that  neither the 
principle of retroactive rate-making or 'yes judicata' ie invokable 
here. It is as  simple as  this: The railroads do not file, bring or prose- 
cute a new action. They make a motion to reopen and take additional 
testimony in the same action. The rates they seek to establish as 
being just, reasonable and lawful by this motion have already been 
made. I n  fact, they were made on July 9, 1953, put into effect on July 
16, 1953, and remained in effect and were collected by t,he railroads 
to #and including February 28, 1954. By motion in rthe cause the rail- 
roads seek to  establish the justness, reasonableness and lawfulness of 
rates already established and collected. The principle of retroactive 
ratemaking is not involved. The situation is that  the North Carolina 
Ultilities Commission found the rakes which the nailroads put into 
effect on July 16, 1953, and collected until February, 1954, t o  be 

. I n  the light of the former opinion, reasonable, just and lawful " " ,' 
243 N.C. 685, this appears to  be a logical deduction. 

The record of case on appeal also discloses order of the Utilities 
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Cornmimion in which, after reviewing the evidence, thew findings of 
fact were made: 

"1. The intrastate rates and charges in effect by the railroad com- 
panies in North Carolina on July 9, 1953, were not sufficient to pro- 
duce revenue adequate to provide a fair, reasonable and just rate 
of return on property committed to intrastate use and used and useful 
in producing revenue. 

"2. The rates and charges prescribed by the order of the North 
Carolina Utilities Commission in this matter on July 9, 1953, were 
reasonable, fair, just and lawful. 

"3. The increase in intrastate rates and charges for the railroads 
a s  prescribed in the order by the Commission on July 9, 1953, in lthis 
matter was necessary a t  that time and a t  all times between that  date 
and February 28, 1954, to afford the railroads a fair return on their 
properties used and useful in connection with their inkrastate opera- 
tions in North Carolina." 

And in the record of the ord.er of June 21, 1957, i t  is recilted that  
"in the further hearing after the matter had been re-opened follow- 
ing the Supreme Court decisions, the railroads undertake to separate 
the inter- and intrastate properties and the inter- and intrastate op- 
erations with a view to showing that they were not earning a fair 
rate of return on July 9, 1953, on their intrastate properties in North 
Carolina used and useful in inttrastate operations." 

I t  is noted that "eighty-seven per cent of the intrastate business 
and eighty-nine per cent of the interstate business in North Carolina 
is done by the four larger railroads; namely, Southern, Seaboard Air 
Line, Atlantic Coast Line and Norfolk Southern. A committee of four, 
one from each of said railroads, was appointed to make a study of the 
properties and operations of these four railroads and devise formulae 
and means for separating intrastate (properties and operations from 
interstate. Exhibit 5A as introduced shows statistical results of the 
work of this committee." 

Further recitation is too voluminous to admit of quotation. 
And the Commission further concluded that  "the methods used, by 

the petitioners in separating intrastate operations and property from 
interstate operations and property were sufficient to reasonably es- 
tablish the North Carolina intrastate operating expenses, the revenue 
derived from such operations and the value of t.he intradate properties 
used and useful in producing such revenue." 

Thereupon the Commission further concluded that "intrastate rates 
and charges of the railroads on July 9, 1953, were not m5cient to pro- 
vide a fair, reasonable and, just ratc of return on their intrastate 
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properties used and useful in producing such revenue"; and that  the 
increase in rates and chargas allowed and granted to the railroads 
by the order of ;the North Carolina Utilities Chrnmimion on July 9, 
1953, was necessary ah that time, and has been necessary at all times 
since, in order that the railroads might realize a fair, jw t  and r e w n -  
able rate of return on their intrastate properties used and useful in 
producing such revenue in North Carolina. 

Thereupon the Commission ordered "that increase in rates and 
charges prescribed by the North Carolina Utilities Commission for 
the petitioners in tihis cause in its order issued on July 9, 1953, was 
fair, just and reasonable and necessary to povide a fair, just and 
reaaonalble rate of return to ithe petitioners on the value of their in- 
trastate investment in property in North Carolina used and useful 
in their initrastate operations." 

And lthe record shows that from order of June 21, 1957, the State 
of North Carolina, the Department of Agriculture of the State of 
North Carolina, the State Highway Commission, the North Carolina 
Farm Bureau Federation, the Mead Corporation and other protes- 
tanits, gave notice of appeal to the Superior Court of Wake County, 
and requested thah the Commission transmit the record of the pro- 
ceedings, certified under the seal of the Commission, for a determina- 
tion by that  court of all matiters arising upon suoh appeal in ac- 
cordmoe with the provisions of Chapter 62 of the General Statutes 
of North Carolina, and for grounds of appeal, say that  said order 
and orders are unlawful, unjust, unreasonable and unwarranted, and 
specifically that: Here follows eleven grounds of exception- in no 
one of which is there any specific reference to later contention that 
the evidence offered by petitioners relates only to the four major 
railroads and not to .the twenty-one minor railroads. 

And on hearing in Superior Court a t  First August Term 1958, spe- 
cifically 8 September, 1958, upon the record so certified by the Utili- 
ties Commission, and being reviewed, the court finds: 

"1. That  this (is) the same proceeding instituted by the Alexander 
Railroad Company, and others hereinafter named as petitioners, for 
authority to increase their intrastate freight rate in North Carolina 
and which was originally heard by the North Carolina Utilities Com- 
mission and Order issued, by the Commission on July 9, 1953, grant- 
ing the increase sought. Which Order was reversed by Honorable 
W. C. Harris, .Judge of the Superior Court, on March 3, 1954, which 
Judgment was upheld by the Supreme Court of North Carolina, its 
opinion being reported in Volume 243 a t  page 12 of the North Caro- 
lina Supreme Court Rep., and was thereafter reopened for further 
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hearing by the North Carolina Utilities Commission following the 
opinion of the North Carolina Supreme Court reported in Volume 
243 a t  page 685 of its report (which opinion, as interpreted by this 
C o u ~ t ,  had the effect of remanding this cause to the Comnlission for 
further hearings this being a continuation of the same oause the prin- 
ciple of res judicata and the rule of law which forbids retroactive rate 
making are not applicable Ito the Order of the Commission under re- 
view by this Court). 

"2. At the hearings held in this proceeding before the Utilities Com- 
mission, upon which ;the Order of June 21, 1957 is based, only four 
of the petitioning railroads, n~amely, the Seaboard Air Line Railroad 
Company, the Southern Railway Company, the Atlantic Coaislt Line 
Railroad Company, and the Norfolk Southern Railway Company pre- 
sented competent, material, and substantial evidence in support of 
increased intrastate rates and charges as prescribed in the Order of 
the Commission, and as t o  these petitioners the Order is fully justi- 
fied. However, the &her petitioning railroads (which, as disclosed by 
the record, constitute 13 per cent of the intrastate nailroad activity in 
this State) '- naming them- "presented no evidence and no evidence 
was heard by the Commission, as disclosed by the records, as to the 
revenues, expenses, or investments of any of these companies and the 
increase in rates and charges approved by the orders of the Commis- 
sion for their companies are not supported by any competent, ma- 
terial, or substantial evidence. 

"3. This court is of the opinion that under General Statute 62-26.10 
i t  does not have the authority to amend the order of the Utilities Com- 
mission so as to approve the same insofar as i t  pertains b the four 
major railroad companies which presented the competent, material, 
and substantial evidence in support of the increase in intrastate rates 
and charges as prescribed in the Order and disapprove the same as 
to the other petitioning railroad oompanies which have failed, to do 
so. It further appearing to this court that in view of the apparent prac- 
tice of the Commission to apply uniform railroad rates, as was done 
in this case, and inasmuch as this specific objection as to the propriety 
of approving rates and charges for the petitioning railroads not offer- 
ing evidence was raised for the first time after the last order of the 
Utilities C~mmission a t  the hearing of this matter before this Court, 
the ends of justice require that these railroad companies be given a 
further opportunity to present competent, material, and substantial 
evidence to the Commission before a final determination of this pro- 
ceeding. * * * 

('4. That  as tO the exceptions filed by the protestants, i t  is the 
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opinion of this court that  Excepitione Nos. 1, 2, 3, 7, 8 and 11 are not 
supported by the record, under ithe law of North Carolina for the 
reasons set out above, and exceptions Nos. 4, 5, 6 ,  9 and 10 are well 
taken only as to  those petitioners above mentioned which did not offer 
evidence before the Commission. 

"Now, therefore, i t  is Ordered, adjudged and decreed that  this case 
be, and the same hereby is, remanded .to 6he North Carolina Utilities 
Commission for further proceeding and suah hearing a~ will allow 
emh of &he petitioners whioh has not already done so the opportunity 
to present evidence of its revenues, expenses, and investmenb, as re- 
quired by law, and thereafter to enter the proper order as to eaoh 
petitioner and in the event none of the other petitioners do so, to 
amend its order so as to make the increase in rates and charges ap- 
pliwble to  the Sourthem Railway Oompany, the Seaboard Air Line 
Railroad Company, the Atlantic Coast Line Railroad Company and 
the Norfolk Southern Railway Company. It is not the intent nor 
purpose of this order to require the hearing of fudher evidence as to 
bhese last-named petitioners." 

Appeal of Petitioners: 
The twenty-one minor railmads except to and appeal from the 

judgment of Clark, J., above fully set out, upon several grounds, and 
stressfully contend, a t  the outset, that the protestanta are not in a 
position to raise in the Superior Court for the first time, the objection 
that the evidence was insufficient as to these appellant railroads on 
the grounds that the operating statisties were those of the four major 
railroads. Exceptions 3, 5 and 6. Assignments of error 2 and 3. 

A review of the entire proceedings since the institution of it leads 
to conclusion that the contention is meritorious. 

And bearing in mind that the statute, G.S. 62-26.10 pertaining to 
record on appeal and extent of review, declares "the appellant shall 
not be permitted to rely upon any grounds for relief on appeals which 
were not set forth specifically in his petition for rehearing by the 
CQm,mission." 

Applying this statute to the facts of instant case the point raised 
by the protestants for the first time after t'he last order of the Utili- 
ties Gommission, a t  the hearing of the matter before Superior Court, 
seems to  come too late. 

Indeed the original petition was filed jointly by all the railroads 
in North Carolina, twenty-five in number. And the record discloses 
that  the case has been tried throughout on the theory that the rate 
oonditions of the four major petitioning railroads handling 87 per 
cent of all the intrastate traffic in North Carolina, were reasonably 
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typical of the other twenty-one petitioning railroads, handling the 
remaining 13 per cent, and that  the making of a case for the four peti- 
tioning major railroads would be a case for all. 

It may jbe noted that  the m r d  in this case on former appeal, No. 
449, Fall Term of 1954, from Wake, inwqorated by reference as a 
pax% of the record in *this case, show8 that  in the original case before 
the Utilities Oommhion the twenty-five petitioning railroads pre- 
sented bperating &atistics for only the four railroads, Southern, Sea- 
board, Atlantic Coast Line and Norfolk Southern, and an affiliate of 
one of ;them, all set out there. 

And all of this evidence was offered for the purpose of showing the 
operating resulk of the railmads as a group-- not as individuals. The 
requested rate increase wrts to apply to  all railroads operating in 
North Carolina. And attention is called to the fact that  all through 
the proceeding the railroads were all treated as a group and the rate 
increase was treated a s  applying to all railroads operating in lthe State. 
That  w a  the theory of the case. 

And i t  lseems clear from the record and from the order of the Com- 
mission here under review that the Commission accepted the evidence 
for the four major r a i l r o d  as reasonably applicable to all the rail- 
mads. Therefore, i t  would seem that  as disclosed by the record the 
revenues, expenses and investments of all these companies, and the 
increase in rates and charges approved by the order of the Commis- 
sion for their companies are supported by competent, material and 
substantial evidence. The order indicates that the rates charged by 
all the railroads are reawnable, just and proper. And by statute, G.S. 
62-123, the rates or charges established by the Commission are deem- 
ed just and reasonable. Hence the ruling of the judge below in this 
respect must be reversed, and the ruling of the Utilities Commission, 
in approving the increase in intrastate rates, sustained. 

Now as to  the appeal of protestants from judgment rendered by 
Judge Presiding, as aforesaid, the correctness thereof is challenged in 
the main upon the contention that  the court erred in overruling the 
pleas of res judicata. , 

It is held hereinabove in recitation of historical data that the opin- 
ion of the former appeal, 243 N.C. 12, 89 S.E. 2d 727, and the ex- 
planatory statement on petition to rehear, 243 N.C. 685, 91 S.E. 2d 
899, constitute the law of the case and are binding upon the parties 
and upon the Court. 

Manifestly the case was left open for petitioners to take further 
action to have the case reopened in manner followed by the petitioners. 
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Other assignments of error $by the protestants have been duly wnsider- 
ed, and in them prejudicial error is not made to appear. 

Therefore, for reasons stated, the order of the Utilities Commission 
of 21 June, 1957 is approved and eustained. 

As to appeal of Petitioners- Error. 
As to appeal of Protestants- Affirmed. 

STATE O F  NORTH OAROLINA, EX REL. U T I L I T I E S  COMMLSSION v. 
CAROLINA POWER AND L I G H T  OOMPANY 

AND 
W A T E  O F  NORTH CAROLINA, EX REL. U T I L I T I E S  COMMISSION, v. 

OAROLINAS COMMITTEE F O R  I N D U S T a I A L  POWER RATBS AND 
AREA DEVELOPMENT, INC., AIL- MILLS COMPANY, A L E 0  
MANUFACTURING COMPANY, AMRROTRON CORPORATION, 
BLADENBORO COTTON MILLS, BURLINGTON INDUSTIRIEX3, INC. ; 
CAROLINA BAGGING COMPANY, A DIVISIOK OF TEXTRON, INC. ; CLAY- 
TON SPINNING COMPANY, COLLINS AND AIKMAN CORPORA- 
TION, FORJ3MOST YARN MILLS, F R E D  WHITAKER COMPANY, 
GREYSTONE GRANITE QUBIRTCIES, HADLEY PEOPLEiS MANU- 
MACTURING W M P A N Y ,  H&RRIET COTTON MILLS, HBNDEIRSON 
COTTON MILLS, HOLT-WILLIAMSON MANUFACTURLNG COMPANY, 
HORNWOOD W A R P  KNITTING COMPANY, J. P. STEVENS 
A h m  COMPANY, INC., JORDAN SPINNING COMPANY, LED- 
BWI'TER MANUF*4CTURING COMPANY, LIBERTY HOSIERY MILLS, 
INC., L I T T L E  COTTON MANUFACTURING COMPANY, McLEOD 
PLYWOOD BOX OOMPANY, P E C K  MANUFACTURING COMPANY, 
P I L O T  MILLS COMPANY, RAMSEUR INTER-LOCK KNITTING 
OOMPANY, ROCKY MOUNT MILLS, ROSEBORO SPINNING MILLS 
PLANT, ROXBORO COTTON M I W S ,  ROYAL COTTON MILLS COM- 
PANY, RUSSELL HOSIERY MILIJS, ING., SANFORD MILLING 
OOMPANY, S I L E R  CITY MANUFACTURING COMPANY, INC., S I L E R  
CITY MILLS, SPOFFORD MILLS, INC., STERLING COTTON MILLS, 
INC. ;  TOLAR, H A R T  AND H O L T  MILLS;  TUNGSTEN MINING 
CORPORATION, AND WADE MANUFACTURING CORPORATION. 

(Filed 12 June, 1930.) 

1. Electricity 8: Utilities Commission $j 2- 
The Utilities Oommission, in  the exercise of delegated police power, 

has authority to fix rates for  public service colnpanies including sup@l'- 
vision of rates charged and service rendered by corporations furnis l i in~ 
electric light and power, with the exception of municipal corporntioi~a, 
; ~ n d  it has the duty, in the exercise of its quasi judiczal functions to estab- 
lish reasonable and just rates therefor. G. S. 62-30. G. S. 62-31. G .  S 
62-12?, 

2. Same- 
The duty of the Utilities Co~nniission to protent the public ill reason- 
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able service a t  just and reasonable rates also requires i t  to fix rates 
b b a t  a re  just and reasonable to pawer companies so that  they will have 
sufficient earnings to enable them to give reasonable crervice, to expand 
and improve their facilities as necewar;p in the public interest, t o  meet 
their ob l iga t im,  to pay their stockholders a reasonable rate, and to 
compete in the market for capital funds. 

8. Eleotricity 8 8: Utilities Commission 8 23- 
I n  initially establishing the rate  structure of a public utility, or in 

revising such rate  structure or any subsbanial par t  thereof, the Utilities 
Cammission must follow the procedure indicated by G.S. 62-124, in 
which event the proceeding is a "general rate case" requiring investiqa- 
tion and findings in regard to invmtment, probable income and operat- 
ing costs, etc., in determining a rate which will give a just and reawonnhl.3 
return upon the invwt~nent. 

4. 
The establishment ot' a rate structure for a power company in pro- 

ceedings under G.S. 62-124 does not come within the doctrine of   tare 
decisis, but such rates a r e  mbject to modification or change for  change 
of conditions upon proper petition a t  any time. 

5. same-- 
Where the rate  struct.ure of a public utility has been established, peti. 

tion for the amendment, modificati~on or recision of a single rate, o r  a 
small ,part of the rate structure, constitutes ,a "complaint proceeding" 
,under the provisions of G:S. 62-72 and G.S.  62-26.5, in which the pro- 
cedure outlined in G.S. 62-124 is not applicable. 

It is necessary for bhe Utilities Commission to determine whether a 
proceeding before i t  is a general rate case or a complaint proceeding in 
order that  i t  may apply the groper procedure, and its finding on this 
point will not be  disturbed in the absence of a clear showing that  the 
rights of the pmties have been prejudiced. A proceeding which involves 
only a fuel clause affecting only one class of consumers and only a few 
of the company's rate schedules is properly heard a s  a complaint pro- 
ceeding. 

7. Sam$ 
Where the rate  structure of a power company has been established 

such rates a r e  deemed prima facie just and reasanable, and in a subse- 
quent complaint proceeding before the  Utilities Commission alttacking 
a s  discriminatary, unjust and unreasonable, a fuel clause applicable only 
to m e  class of consumers m d  affecting only a few of the rates, the 
Commission properly holds that  the burden is upon complainants to 
show that  the fuel clause and the rates resulting from the application 
thereof a r e  discriminatory, unjust or unreasonable. 

8. Same-- 
In this complaint proceeding attacking a n  order of the Utilities Com- 

mission putting into effect a fuel clause applicable to only one class of 
customers and affecting only a few of t,he company's rate schedules, the 
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order of the Commission taken a s  a whole i a  held to find that  the fuel 
clause was not discriminatory, unjust or unreasonable and to be in 
substantial compliance with G. S. 62-26.3. 

9. Same- 
While the words "unjust, unreasonable. insufficient, discriminatory and 

unlawful" may be overlapping and interdependent in their ~neaninr  it 
will be assumed that  the General Assembly intended by the insertion uf 
all of them that  each should have some distinct and proper meaning. and i t  
is held that  G.S. 62-72 authorizes the Commission to modify a rate in 
ti complaint proceeding on the basis of whether the rate  Fs suficient 
o r  insufficient, a s  well as whether i t  is discriminatory, unjust o r  un- 
reasonable. 

10. Same - Utilities Commhdon has authority to consider financial status 
of power company in determining suftlciency o r  insufRciency of rate. 

In  a complaint proceeding attacking an order of the Utilities Com- 
mission putting into effect a fuel clause applicable to only one class 
of customers and affecting only a few of the company's rate  sahedules, 
the Utilities Commission, upon finding that  the fuel clause is not dis- 
criminatory, unjust or unreasonable, may condder evidence and flnd 
facts in regard to the necessity for the insertion of the fuel clause and 
as to the sufficiecncy or  insufficiency of the applicable rates thereuuder, 
land has the power to either increase o r  decrease the base price of the 
fuel upon which the rates a r e  computed in accordance with the exigenriw 
of the financial condition of the power m p a n y  in a hearing under the 
provisions of G.S. 62-72, without applying the procedure outlined in 
G.S. 62-124, and its order retaining the fuel clause, with modification of 
the base price of fuel, will not be disturbed when its findings a re  sup- 
ported by competent, material and substantial evidence. 

11. Appeal and E r r o r  $j 4 9 -  
Assignments of error based on objwtims to the admission of evidence 

which could not materially affect the findings of fact need not be con- 
sidered. 

DENNY, J., took no part in the consideration or decision of this case. 

APPEAL by complainants and the North Carolina Utilities Commis- 
sion from Sharp, S. J., November 24, 1958, Civil Term of WAKE. 

Sometime prior to 26 March, 1948, the Caaolina Power and Light 
Company, hereinafter referred to as ('Power Company," made sp- 
plication to the North Carolina Utilities Commission, hereinafter 
called "Commission," for authorization to put into effect "Coal Ad- 
justment Rider No. 4," sometimes referred to as "fuel Clause," 60 be 
applicable t o  and beoome a part of Rate Sohedules G-lA, G-2A, G-lC, 
P-16, P-27, P-28, P-31A, P-37, P-39, P-40, and P-41, of said Power 
Company. 

The designated rate schedules had theretofore been established by 
order of the Commission in determining rates to be paid for electric 
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power, in the territory served by the Power Company, by industrial 
users of electricity, including textile manufacturers, milling and min- 
ing companies, and other large indudrial plants. 

It was proposed to add G a l  Adjustment Rider No. 4 t o  said rates 
and thereby increase the charges for electric ,power thereunder on a 
graduated male in relation to the change in price of coal used by the 
Power Company. 

Coal Adjustment Rider No. 4, or fuel clause, as pmposed by the 
Power Company, was as  follows: 

"BILLING: The net monthly bill, computed under the schedule 
with which this Rider is applicable, shall be increased by .0065c 
per kilowartt-hour, for those kilowatt-hours used by customer dur- 
ing the current billing month in excess of 15,000 kilowatt-hours, for 
eaoh whole 10c above $6.00 per short ton in the average cost of 
coal burned during the twelve months period ending with the second 
preceding month. Whenever the heating value per pound of coal 
as received is less than 13,500 BTU, the cost may be adjusted to 
the equivalent of 13,500 BTU per pound." 
Under this fuel clause a business to which one of the designated 

rates applied would pay an additional charge for electricity provided 
ik used more than 15,000 kilowatt-hours in a given month and pro- 
vided the average cost of coal to the Power Company during the pre- 
ceding year exceeded $6.00 per short ton. I n  order that  the quality of 
coal should not affect the result, i t  was provided that  a quantity of 
coal producing 13,500 British Thermal Units was to be considered 
one pound of coal. The particular bwiness would pay, under the fuel 
clause in addition to  the established rate, .0065c per kilowatt-hour for 
each whole 10c above $6.00 that  the Power Company had paid on an 
average during the preceding year for a short ton of coal. Thus the 
lower the base price of coal fixed in the fuel clause the greater the 
revenue to the Power Company. A base price of $6.00 would produce 
more than one of $7.00. 

In support of its rtpplication to  put the fuel clause into effect, the 
Power Company alleged and offered evidence a t  the hearing tending 
to support the following propositions: (a)  that  the revenue collected 
faom the textile industry and large power customers under the then 
existing rates was not compensatory, that is, i t  was lees than the cost 
of generating and delivering the current to suoh users; (b) that  the 
Power Company was in need of additional revenue t o  meet the rising 
cost of coal, labor, materials and supplies; and (c) the Power a m -  
pany was in need of additional revenue to  enable i t  to pay dividende 
and maintain an unimpaired credit condition in order that it might 
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obtain through loans and sales of stock sufficient money for expansion 
and improvement of its facilities to  meet the great post-war demand 
for current and services. 

The affected industrial users made appearances a t  the hearing an3 
strongly resisted the imposition of t.he fuel clause on the following 
grounds (a )  that  it was discriminatory in that i t  did not apply uni- 
formly to all consumers of electricity, but placed all the burden on 
textile and large power users; and (b)  that i t  would be disastrous 
to the users involved for it would increase the cost of production in 
the highly competitive industries of the protestants. 

The Commission made an order on 8 April, 1048, in which it 
found : 

"1. That the petitioner needs an increase in revenue, but not 
in the amount requested. 

"2. That some textile and large industrial users are getting 
current a t  a non-compensatory figure. 

"3. That a coal clause should be permitted but the base price 
should be $7.00 per ton. 

"4. . . . The contention that  the propmed increase should be 
spread alike on all classes of service appears plausible, but from 
a sense of equity it is not compelling. Electric rates are not uni- 
form and practical rate-making does not require that  they be 
made uniform. The measure of a rate is determined by the vari- 
ous elements which enter into the service that  is to be performed." 

The order put Coal Adjustment Rider No. 4 into effect, but fixed 
the base rate of coal at $7.00. The cause was retained for one year 
for the Power Company t o  file four quarterly income statements, 
and the Commission retained the right within 30 days after the 
filing of any of said statements t o  increase or decrease the base 
rate of coal. 

After a further hearing the Commission on 28 February, 1950, 
modified its former order by "fixing the base price of coal in its 
fuel adjustment. rider a t  $6.00 per ton, with a cost adjustment t~ 
the equivalent of 13,500 BTU per pound, when the heating value 
per pound as received varies as much as 100 BTU per pound either 
above or below 13,500 BTU." 

The protestants filed a petition for a re-hearing, but the Com- 
mision refused to rehear the matter. There was no effective ap- 
peal from the order putting the fuel clause in effect or from the 
order of modification. 

I n  1958 the complainants filed a petition and alleged: that  elec- 
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tric power is necassary to the operation of their businesses and the 
mst  thereof is a substantial ,podion of the c w t  of their products; 
th& they are subject to rate schedules G-1C, G-2A, P-27 and P-28, 
and therefore are affected by the fuel clause; that  the fuel clause 
is discriminatory and causes them to  pay an inequitable portion of 
the costs, expenw and revenues of the Power Company; that it is 
discriminatory with respect to competition with like industrim in 
Duke Power Company territory; that  the fuel clause is unjust, un- 
reasonable and unlawful and retards industrial development in the 
Power Company territory; that  the Power Company no longer needs 
the revenue derived from the fuel clause and would have a fair re- 
turn without it;  and that i t  endangers the ability of complainants to 
continue operations. 

Complainants prayed: (1) that the fuel clause be eliminated; and 
(2) thlat the Commission fix fair, just and reasonable rates. 

The Power Company denied generally and in particular the allega- 
tions of complainants' complaint and asked that i t  be dismissed. 

The complainants consist of thirty-eight textile, milling and minir~g 
cumpanias, users of electric power, and the Carolinas Committee for 
Industrial Power Rates and Area Development, Inc., a non-user 
organized for the promotion and encouragement of industry and in- 
dustrial development in the Omolinas. Many of the complainants 
were protestank in the hearings referred to above. 

The cause came on to be heard before the Commission and the hear- 
ing was in progress for two weeks. Twenty witnesses were heard and 
voluminous documentary evidence, consisting of 55 exhibits, was of- 
fered and admitted in evidence. The record of the case on appeal 
consists of 722 pages. The exhibits are even greater in volume. 

The order of the Commission gives a history of the former hear- 
ings as to the fuel clause, reviews generally the evidence of com- 
plainants and the Power Company, and states: 

"We have not considered this case as a general rate case. We 
do not attempt to determine the fair value of the Company'& in- 
vestment. From the complaint filed and testimony offered, we view 
this matter from two aspects: 1. I s  the fuel clause, designated Rider 
No. 4, as provided for in the orders of the Commission in 1948 and 
1950, discriminatory so far as hhe Complainants are concerned? 
2. Are the earnings of the Company such at this time as ito reason- 
ably permit the elimination of, or clhange in, the fuel clause, re- 
ducing the revenue to  the Company?" 

The order further states: 
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UTILITIES ~ M M .  V. LIGHT CO. AND UTILITIES COMM. V. CAROLINAS COMMITTEE. 

"During the hearing we ruled that the Complainants had not 
established the fuel clause provisions to be discriminatory. We so 
hold. . . . The statute specifically provides that  a rate made by the 
Commission is deemed to be just and reasonable, and the statute 
further provides the Complainants have the burden of ,showing 
that  the rate which i t  complains about is unjust, unreasonable, or 
discriminatory. This the Complainants did not do." 

The order made the following findings of fact: 
"1. The operating experience and financial condition of the Com- 

pany are now such as to  justify a reduction in the cost of the fuel 
adjustment clause to the customers of the Company subject to 
this clause. 

"2. The earnings of the Company are not sufficient to justify an 
elimination of the fuel clause but are sufficient to justify a change 
in the fuel clause by changing the base rate price of coal from $6 
to $7." 

The order provided for a modification of the "fuel" clause so as 
to change the base price of coal from $6.00 to $7.00. The effective 
date of the modification is September 1, 1958. 

The Complainants and the Power Company filed exceptions to  the 
order and the findings therein adverse t o  them, respectively, and 
appealed to the Superior Court. 

Tlhe Power Company was relieved from the order pending the ap- 
peal, but was required to keep records so that  accurate refunds might 
be made in case of a decision on appeal adverse to it. 

T'he appeal was heard in Superior Court. The following are the 
pertinent portions of the judgment entered by Judge Sharp: 

"1. I n  the following language on page 11 of its order the Com- 
missi,on found specifically that the complainants failed to establish 
their allegations that  the rate complained of is unjust, unreasonable, 
or discriminatory : 

'The statute specifically provides that  a rate made by the Com- 
mission is deemed to be just and reasonable, and the statute 
further provides the Complainants have the burden of showing 
that the rate which it oomplains about is unjust, unreasonable, 
or discriminatory. This the Complainants did, not do.' 
"That in holding that  the complainants have failed to show that 

Rider No. 4 is unjust, unreasonable or discriminatory as applied 
to the complainants, the Commission necessarily held that  the com- 
plainants failed to overcome the presumption that as between the 
complainants and others similarly situated on the one hand and all 



428 I N  T H E  SUPREME COURT. [250 

UTILITIES &MM. 2). LIGHT CO. AND UTILITIES C O M M .  V. CAROLINAS COMMITTEE. 

other rartepayera on the other hand, the proper balance existed and the 
appropriate distribution of revenue requirements had been met. 

"2. The foregoing finding and conclu~ion of the Commission is 
supported by the record. 

"3. That  notwithstanding the ruling of the Commission ithat the 
complainants had failed to show th'at Rider No. 4 was unjust, un- 
reasonable or discriminatory, i t  proceeded to  reduce the rate for 
the complainants by raising the base price of coal from $6 to  $7 
a ton. 

"That the reasons assigned for this reduction were that the de- 
fendant company 'can forego a part of the revenue produced by 
the fuel clause without any serious detriment to its operations'; 
that  'it does not appear that the loss of this much revenue will 
seriously impair the ability of the Company to finance its future 
needs'; and that 'operating experience and financial condition of 
the Company are now such as to justify a reduction in the cost 
of the fuel adjustment clause.' 

"That these conclusions are not a legal basis for a rate reduction 
under the statute. 

"4. The pleadings, the evidence, statements of counsel for the 
respective parties, and the Commission's order herein all establish 
lthat this proceeding is not a general rate case; and establish that 
i t  is strictly a complaint proceeding which challenges the validity 
and effect of only one of the defendant's rates, that is, its Adjust- 
ment Rider No. 4. The Commission having found that the com- 
plainants had failed to carry .the burden of showing that Adjust- 
ment Rider No. 4 is unjust, unreasonable, or discriminatory, which 
finding is supported by the record, consideration by the Commis- 
sion of the defendant's financial condition became unnecessary and 
any findings by the Commission with respect thereto were without 
legal consequence. 

"5. The facts found by the Commission and its conclusions based 
thereon do not warrant a reduction of the defendant's rates or 
ch'arges under its Adjustment Rider No. 4 and do not support the 
Commission's order of July 31, 1958. 

"IT IS THEREFORE ORDERED, ADJUDGED AND DE- 
CREED, on the defendant's appeal, that the order entered in this 
proceeding by the North Carolina TJtilities Commission on July 31, 
1958, ordering 'that Carolina Power and Light Company, as of its 
next billing date after August 1, 1958, change the base price of 
coal, as now provided in its fuel clause adjustment, known as 
Rider No. 4, from $6 to  $7,' be, and the same hereby is reversed." 
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In said judgment the court overruled all of complainants' excep- 
tions. 

From the foregoing judgment the Commission and Complainants 
appealed and assigned error. 

Attorney General Seawell and Assistant Attorney General Bums 
for the North Carolina Utilities Commission. 

Broughton & Browghton and Fletcher & Lake for Complainants, 
appellants. 

Joyner .dl: Howison, W. H .  Weatherspoon, Charles F. Rouse and 
Shearon Harris for Carolina Power & Light Compan.y, appellee. 

MOORE, J. In  the exercise of the police powers of the State the 
General Assembly has conferred upon the Utilities Commission the 
duty and authority to fix rates for public-service companies that 
are reasonable and just. Corporation Commission v. Manufacturing 
Co., 185 N.C. 17, 23, 116 S.E. 178. The powers of the Commission 
are supervisory aind regulatory, and it possesses quasi-judicial func- 
tions. The Commission has general supervision over rates charged 
and service rendered by electric light and power companies. G.S. 
62-30. And i t  is under duty to  inquire into service rendered and rates 
charged by them and to fix and determine the reasonableness thereof. 
G.S. 62-31. It must establish reasonable and just rates and charges 
of and for ('persons, companies and corporations, other than munici- 
pal corporations, engaged in furnishing electricity, electric lights, cur- 
rent, (and) power . . ." G.S. 62-122. (Parentheses ours.) 

In fixing any maximum rake or charge, or tariff of rates or charges, 
the Commission shall take into consideration the value of the power 
company's property used in public service, &he reasonable cost of 
construction thereof, the amount expended in permanent improve- 
ments thereon, and the present compared with lthe original cost. The 
Commission shall also consider the probable earning capacity of 
such property under the particular rates proposed and the sum re- 
quired to meet the operating expenses of the power company, and all 
other facts that will enable i t  to determine what are reasonable and 
just rates and charges. G.S. 62-124. 

In Utilities Commission v. State and Utilities Commission v. Tele- 
graph Co., 239 N. C. 333, 344, 80 S. E. 2d 133, Barnhill, J., (later C. J . ) ,  
speaking for the Coum explained the application of G.S. 62-124 as 
follows: 

"Necessarily, what is a 'just and reasonable' rate which will pro- 
duce a fair rdurn on the investment depends on (1) the value of the 
investment - usually referred to in rate-making caises as the Rate 
Base - which earns the return; (2) the gross income received by the 



430 I N  THE SUPREME COURT. [250 

applicant from its authorized operations; (3)  the amount to be de- 
ducted~ for operating expenses, which must include the amount of 
capital investment currently consumed in rendering the service; and 
(4) what rate constitutes a just and reasonable rate of return on 
the predetermined Rate Base. When these essential ultimate facts are 
established by findings of the Commission, the amount of additional 
gross revenue required to produce the desired net return becomes a 
mere matter of ~alcul~atian. Due to changing economic conditions and 
other factors, lthe rate of return so fixed is not exact. Necessarily it 
is nothing more than an estimate. In  finding these essential, ultimate 
facts, the Commission must comider all the factors particularized 
in the statute and 'all other facts that  will enable it to determine 
what are reasonable and just rates, charges and tariffs.' G.S. 62-124. 
It must then arrive at ita own independent oonclusion, without refer- 
ence to any specific formula, sls to (1) what constitutes a fair value, 
for rate-making purposes, of applicant's investment used in render- 
ing intrastate service - the Rate Base, and (2) what rate of return 
on the predetermined Rate Base will constitute s rate that is just 
and reasonable h t h  to the applicant and to the public." 

A power oompany is a monopoly and the State exercises its police 
powers through the Commission to protect the public in reasonable 
service a t  just and reasonable pates. kt the same time i t  requires the 
Commission to fix rates that  are just and reasonable to the power 
company and which will provide for i t  sufficient earnings to  enable the 
power company to give reasonable service, to expand and improve 
i k  facilities to meet the needs of users in its territory, to meet its 
obligations, to pay its stockholders a reasonable return, and to com- 
pete in tihe market for capital funds. 

I n  fixing the rate schedules and rate classifioations, or in revising 
said rates and classifications, or a substantial part thereof, the pro- 
cedure indicated by G.S. 62-124 must be observed. Where the whole 
or a substantial portion of the rate structure of a public utility is 
being inititally established or is under review, and where the required 
procedure under G.S. 62-124 is being carried out, the hearing before 
the Commissison ,to establish or revise the rates is referred to as a 
"general rate case." Obviously such hearing is expensive and time- 
consuming for all concerned. Besides, the final order of the Commis- 
sion therein is not within the doctrine of stare decisis. 73 C.J.S., Pub- 
lic Utilities, sec. 57 c, p. 1134. Circumstances change and emergencies 
arise. Petitions for amendment, modification or revocation of rate 
order8 may be filed at any time. 

Where a public utility has many rate schedules applying to many 
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different classes of service customers and only one rate or a few rates 
are involved in a petition for amendment, modifiaation or rescission, 
ordiinarily it is not required that the utility's property be valued and 
that the provisions of G.S. 62-124 'be observed in such case. "A valua- 
tion of the property of the utility is not necessary in every proceeding 
before the Commission to fix rates or determine their reasonableness; 
so a specific rate may, in a proper case, be fixed without such valua- 
tion." 73 C.J.S., Public Utilities, sec. 41 bb, p. 1094. Edison Co. v. 
Utilities Commission (Ohio 1954), 118 N.E. 2d 531; Town of Granada 
v. City of Lamar, 5 PUR (N.S.) 519, 525, (1935). 

G.S. 62-72 provides as follows: "Whenever the Commission, after 
a hearing had after reasonable notice upon its own motion or upon 
complaint, finds that the existing rates in effect and collected by any 
public utility for any service, product, or commodity, are unjust, un- 
reasonable, insufficient or discriminatory, or in anywise in violation 
of any provision of law, the Commission shall determine the just, 
remonable and sufficient rates to be thereafter observed and, in force, 
and shall fix the same by order as hereinafter provided." And it is 
further provided in G.S. 62-26.5 that,  "The Commimion may a t  any 
time upon notice to the public utility affected, and after opportunity 
to be heard as provided in the case of complaints, rescind, alter or 
amend any order or decision mad(e by it." 

A hearing pursuant to the foregoing provisions of G.S. 62-72 and 
G.S. 62-26.5 which involves la single rate or a small part of the rate 
structure of a public utility is called a "complaint proceeding." I$ 
differs from a general rate case in that i t  deals with an emergency 
or change of circumstances which does not affect the entire rate struc- 
ture of the utility and may be resolved without involving the pro- 
cedure outlined in G.S. 62-124, and does not justify the expense and 
loss of time involved in such procedure. In many instancas the com- 
plainants are unable to bear mch expense, in others tihe Utility might 
suffer irreparable loss by the delay involved. 

The instant case is a complaint proceeding. It involvas only "Coal 
Adjustment Rider No. 4," applies to one class of electric power users, 
and affects only a few of the Power Company's rate schedules. The 
Cornmimion in its order says: "We have not considered this case as 
a general rate oase. We do not attempt to determine the fair value 
of the Company's investment." 

It is within the province of .the Commission to determine whether 
a hearing is a general rate case or a complaint proceeding. Indeed it 
is necessary as a matter of procedure that wah determination be 
made in every hearing involving the establishment, modification or 
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revocation of rates. The findings of the Commision on this point 
will not be disturbed in any case in the absence of a clear showing 
trhat the rights of the parties have been prejudiced. I n  the case at  
bar we hold that the Commission was correct in declaring this a 
wmplaint proceeding. 

Tlhe complainanh alleged in express terms that the fuel clause 
was dlcriminatory, unjust and unreasonable. The burden was upon 
the complainants to  establish the truth of these allegations. The prior 
establishment of the fuel clause as a part of the rate schedules appli- 
cable ,h complainants constituted prima facie evidence of its validity 
and that i t  was just and reasonable. State v. Municipal Corporations, 
243 N.C. 193, 208, 90 S.E. 2d 519. The Commission found that com- 
plainants had not shown that  the fuel clause and the rates resulting 
from the application thereof were discriminatory, unjust or unreason- 
able. This finding was supported by competent, material and substan- 
tial evidence. However, the Commission changed the base price of 
coal from $6.00 to $7.00, whioh had the effect of reducing the appli- 
cable rates. This modification was based on findings that will be dis- 
cussed below. 

The Power Company appealed from the order of the Commission 
changing the base price of ooal and complainants appealed from the 
order on the ground that  it did not rewind the fuel clause in its en- 
tirety. The Superior Court reversed the Commission and in effect 
adjudged ;that the fuel clause shall remain unchanged with the base 
(price of ooal at $6.00. The judgment of the Superior Court declared 
in effect that  the finding by the Commission that  the fuel clause 
was  not discriminatory, unjust or unreasonable made any modifica- 
tion fhereof erroneous ,as a matter of law, and "consideration by lthe 
Commission of the defendant's financial condition became unneces- 
isary and any findings 'by the Commission with respect thereto were 
without legal consequence." 

Complainants contend that a careful construction and analysis 
of the Commission's order shows that  it intended to find only that 
the fuel clause wsls not discriminatory. and that there is no finding 
thcat it, was not unjust or unreasonable. We concede that the order 
might ,have been more clearly drawn. It intermingles its findings with 
a history of the fuel cl,ause, a review of the evidence and contentions 
of the parties, explfanations, and oonclusions of law, so that it pre- 
sents some difficulties of interpretation. But taken as a whole, it is 
in mbstantial compliance with G.S. 62-26.3. We conclude that  it did 
find that the fuel clause was not discriminatory, unjust or unreason- 
able. 
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G.S. 62-72 provides that  where the Commission finds hhat a rate 
its "unjust, unreasonable, insufficient or discriminatory, or in anywise 
in violation of any provision of law, the Commission shall determine 
the just, reasonable and sufficient" rate. (Emphasis ours.) It is our 
view that  t.he decision in this case turns on the matter of the sufficiency 
of the rate or rates involved. It is true that under certain circum- 
stances the words, unjust, unreasonable, insufficient, discriminatory 
and unlawful, may be overlapping and inter-dependent in their mean- 
ing. At times the existence of one may be implied from the applica- 
bility of another. But the General Assembly must have intended by 
the insertion of all of them that  each had some distinct and proper 
meaning. 

The adoption of the fuel clause in the orders of 8 April, 1948, and 
28 February. 1950, was based on findings that (1) the Power Com- 
pany needed an increase in revenue; and (2)  that  textile and large 
industrial users were getting current a t  non-compensatory rates. Cer- 
tainly these findings dealt directly with the sufficiency or insufficiency 
of the pertinent rate schedules. 

In  the instant case the complainants alleged that the Power Com- 
pany no longer needs the revenue derived from the fuel clause and 
would have a fair return should i t  be revoked. This clearly raises the 
question of the sufficiency of t.he pertinent rate schedules. Both the 
complainants and the Power Company offered evidence on the ques- 
tion thus raised. The Commission found as a fact: 

"1. The operating experience and financial condition of the Com- 
pany are now such as to  justify a reduction in the cost of the fuel 
adjustment clause to the customers of the Company subject to 
this clause. 

"2. The earnings of the Company are not sufficient to justify 
an elimination of the fuel clause but are sufficient to justify a 
change in the fuel clause by shanging the base rate price of coal 
from $6 t o  $7." 

These findings deal directly with the sufficiency of the applicable 
rates. They do not necessarily involve questions as to whether the fuel 
clause is discriminatory, unjust or unreasonable. 

The Power Company appellee insists that a reduction of rate based 
on financial condition can only be made after the procedure outlined 
in G.S. 62-124 has been followed, that  is, in a general rate case. But 
the logic of such eontention is not apparent. The orders of 1948 and 
1950 which put the fuel clause into effect were made in compIaint pro- 
ceedings and not in general rate cases. If the Commission may in- 
crease certain rates without applying G.S. 62-124, i t  may also re- 
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duce these same rates without reference thereto. Furthermore, if the 
Commission may consider the insufficiency of a rate, i t  must neces- 
sarily consider the sufficiency thereof. G.S. 62-72 requires the Com- 
mission in a hearing under the provisions thereof to  determine '(just, 
reasonable and sufficient" rates. 

At the hearing the Commission had before it the financial state- 
ments and balance sheets of the Power Company for the years 1948 
to 1957, inclusive, the printed Annual Reports of said company for 
the years 1949 and 1952 to 1958, inclusive, operation analyses by a 
certified public accountant for the years 1948 to 1957, inclusive, a 
prospectus with reference to first mortgage bonds of the Power Corn- 
pany of 1 March, 1958, a statement to stockholders dated 1 May, 
1958, the Commission's own examination of operations and rate of 
return for 1957, a financial study made for complainants by David, A. 
Kosh in April, 1058, a financial study made for complainants by 
George E. Goldthwaite, and many other documents relating t o  the 
financial condition of the Power Company. There was 'ample evidence 
of financial condition upon which to b a e  the findings as to the suffi- 
ciency of the particular rates. 

The users of electric current generally, the Power Company or the 
Commission itself may institute a general rate case a t  any time. The 
case before us is not such. The Commission had before it ample evi- 
dence to support the adjustment in rate made by it. 

We have already indicated that  the findings of the Commission are 
supported by competent, material and substantial evidence. These 
findings dispose of complainants' assignments of error based on the 
proposition that  the fuel clause should have been eliminated entirely. 
It is unnecessary to consider the assignments based on the admission 
of evidence, since the evidence complained of does not materially 
affeot hhe findings of the Commission. 

It is noted that  many of the complainants in (this case were pro- 
testants a t  the hearing in 1948 when the fuel clause was put in effect 
and that  they did not appeal from that  order. 

As to the appeal of the Cbmmi.ssion, the judgment of Judge Sharp 
is reversed. As to  the appeal of complainants in so far as it seeks t o  
have the cause remanded t o  the Commission for further findings and 
an order rescinding the fuel clause, the judgment below is affirmed. 
The Commission is directed to put into effect its ordler of 31 July, 
1958. G.S. 62-26.13. 

On Commission's appeal - Reversed. 
On Complainants' appeal - Affirmed. 

DENNY, J., took no part in the consideration or decision of this oase. 
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ANNIE W. HUDSON v. PETROLEUM TRANSIT  COMPANY, INC., 
CHARLES THOMAS MINTON AND CL-4UDE HUDSON MILLER.  

(Filed 12 June, 19.59.) 

1. Automobiles 8 17- 
Where the evidence discloses that  electric traffic control signals were 

maintained a t  the intersection within a municipality but no ordinance 
of the municipality in regard thereto is introduced in evidence, G.S. 
2@158(c) is not applicable, and the rights of way of motorists a t  such 
intersection must be determined upon the basis of the well-recognized 
meaning of such signal lights, and motorists will be required to give 
that obedience to them which a reasonably prudent operator wo~ild give. 

2. Automobiles g 8- 
-4 vehicle turning left a t  an intersection is required to approach the 

intersection in his lane of travel nearest the center of the highway and 
pass as  closely as  practicable to the right of the center of the inter- 
section. G.S. 20-153 ( a ) .  

3. Automobiles 9 17- 
The driver of a vehicle desiring to turn left a t  a n  intersection of 

highways controlled by traffic control signals is entitled to move into 
the intersection when the traffic signal facing him is green, but, before 
turning left across the lanes of travel of vehicles headed in the opposite 
direction, is under duty to yield them the right of \my. G.  S. 20-1.7;. 

A motorist approaching an intersection controlled by traffic lights is 
entitled to proceed straight across the intersection when faced by the 
green signal, and, in the absence of anything which gives or should 
give him notice to the contrary, is not under duty to anticipate that a 
*motorist approaching along the intersecting highway from his left will 
fail to yield the right of way as  required by statute. G.S. 20-15.7. 

5. Automobiles 8 38- 
Testimony of a witness that a vehicle was traveling some 65 m.p.h. 

is without probative value when i t  is made to appear that  the witness' 
estimate of speed was based solely upon seeing the lights of such ve- 
hicle ns it approached her from the opposite direction a t  night time. 

6. Negligence % 1011- 
What is negligence is a question of law, and when the facts are  ad- 

mitted or established it  is for  the Court to determine whether negli- 
gence exists or not, and if so whether i t  is a proximate cause. 

7. Negligence 5 19b(l ) -  
When all the evidence, considered in the light most favorable to plain- 

tiff, fails to show actionable negligence on the part of defendant, or 
clearly establishes that  the injury was independently and proximately 
produced by the wrongful act, neglect, or default of' an outside agoency 
or responsible third person, nonsuit is proper. 
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8. Automobiles !j 41- Negligence of driver turning lef t  a t  intersection 
across lanes of travel of vehicles having green l ight  held sole proxi- 
mate  cause of collision. 

The evidence tended to show that plaintiff' was a passenger in  a n  
automobile traveling west cm a four-lane highway, that a s  the vehicle 
approached a n  intersection corutrolled by trafRc lights t h e  b f R c  light 
facing the driver turned green, tha t  the driver entered the intersection 
and turned left in front of bwo cars standing in the northern lane for  
eastbound traffic, and continued on across bhe southern lane for east- 
bound traffic where the car  was struck by a tractor-tmiler traveling 
east in the southern lane. Held: Even conceding that the tractor-tnailer 
was traveling a t  a n  excessive speed, the driver thereof entered #the inter- 
section with the green light and was not under duty to anticipate that  
another vehicle would cross his lane of travel from his left, and there- 
fare  the motion for involuntary nonsuit of the driver and owner of the 
tractor-trailer was properly allowed, since the evidence diwloses that  
the collision was independently and proximately caused by the negli- 
gence of the driver of the car. 

APPEAL by plaintiff from Oliver, J., a t  October-November 1958 
Mixed Term of UNION. 

Civil action to recover damages for personal injury sustained about 
9:20 P. M., on 22 June, 1957, in a collision between a 1956 Interna- 
tional tractor-trailer truck, owned by defendant Petroleum Transit 
Company, incorporated, (hereinafter referred to as Transit Company) 
and operated by defendant Charles Thomas Minton (hereinafher re- 
ferred, to as Minton) as its agent, servant and employee in and about 
its business, and a 1950 Ford two-door automobile owned and operat- 
ed by defendant Claude Hudson Miller, (hereinafter referred to as 
Miller), and in which plaintiff was a passenger, a t  the inhersection 
of U. S. Highway #74, also known as Roosevelt Boulevard, and N. C. 
Highway #200, also known as Morgan Mill Road, in the town of 
Monroe, Nohh Carolina. This factual situation is not controverted. 

The record of case on appeal shows the following admissions in 
the pleadings : 

Highway #74 runs in an easterly-westerly direction. I t  has four 
paved lanes, bwo eastbound approximately twenty-four feet wide, and 
two westbound approximately twenty-four feet wide, the two east- 
bound and the two westbound being separated by a g r m  plot thirty 
feet wide. And Highway #200 runs in northerly-southerly direchion, 
wibh paved surface approximately twenty-four feet wide. The two 
highways intersect a t  right angles. There we traffic signals a t  the in- 
tersection; one signal light facing we& on the ewtbound traffic lane 
of U. S. Highway #74, suspended straight above the center of said 
dual lanes, and one signal light facing east on we&>ound traffic lases 
of said highway, suspended straight above the center of said dual 



N.C.] SPRING TERM, 1959. 437 

lanes, and on Highway #200 one traffic light facing north and sus- 
pended straight above and over the south edge of the dual westbound 
trafEc lanes of U. S. Highway #74, and one facing south and suspended 
straight above and over Highway #200 on the north edge of the dual 
lanes of eastbound traffic lanes on Highway #74. The traffic signal 
lighte, at the time of said collision, were operating in perfect order. 
The light on the eastbound traffic on Highway #74 and the light on 
the westbound traffic on Highway #74 operate simult,aneously, that is, 
when the light on one was red, the light on the other was red, and 
when the light on one was green, the light on the other was green; 
and the traffic lights facing north and south on Highway if200 work 
simul~aneously,- both being red a t  the same time, and both being 
green a t  the same time. And these lights facing on Highway #200 work 
simultaneously with the two lights facing the traffic on Highway #74, 
that is, when the lights facing the traffic on Highway #74 were green, 
the lights facing lthe traffic on Highway #200 were redl, and when the 
lights facing Highway #74 were red, the lights facing the traffic on 
Highway #200 were green. 

And the record on appeal shows that  plaintiff alleges in paragraph 
9 of her complaint that  a t  the time and place of the collision the de- 
fendant Minton was operating the said tractor-trailer truck for his 
employer, Transit Company, Inc., in an easterly direction along High- 
way #74, and as said truck came near the said intersection, the traffic 
signal light facing him was red, and that  there were two motor ve- 
hicles that  had stopped in the left lane of the eastbound traffic for 
said red light signal; that  as said, defendant Minton came within 
about 150 feet of said intersection, he released the accelerator and 
let the truck roll to within about 75 feet of the said traffic light over 
said intersection; and when the traffic light changed t o  green or "Go", 
the said defendant Minton immediately accelerated the speed of said 
truck and drove in the right lane of the eastbound, traffic, and passed 
the said two waiting motor vehicles a t  a fast, unlawful and reckless 
rate of speed a t  above 65 miles per hour, and ran into the right side 
of the 1950 Ford two-door automobile operated by defendant Miller, 
and causing the resulting wreck, and damage t o  plaintiff, as herein- 
after more fully set out. (This the defendants Transit Company and 
Minton deny). 

And the record on appeal shows that  plaintiff alleges in paragraph 
10 of her complaint that  defendant Miller a t  the time and place re- 
ferred t o  was operating his said automobile, in which plaintiff was a 
passenger, in a westerly direction on Highway #74, in the left lane 
of said traffic, and as he came near the said intersection the traffic 
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signal, which had been red changed to green or "Go"; that the said 
defendant Miller, without bringing his said automobile to a stop, 
turned it to his left and across the eastbound traffic on Highway #74, 
and drove across in front of the two automobiles that  had stopped on 
the left lane of Highway #74, heading in an easterly direction, as 
aforesaid, and drove his said Ford automobile straight across ithe 
right traffic lane heading emt on Highway #74 directly in the lane 
of traffic occupied by his co-defendant's tractor-trailer truck, causing 
the wreck and injuring plaintiff as therein more fully set out. (De- 
fendants Transit Company and Minton admit the allegations of this 
paragraph). 

The record on appeal further shows that  plaintiff alleges in para- 
graph 11 of her complaint that defendants Transit Company and 
Minton were negligent in substantially these ways: That the truck 
of Transit Company was being operated a t  a fast, reckless and danger- 
ous manner a t  an unlawful rate of speed of 65 miles per hour, so as 
to endanger other persons and property upon the highway, and a t  a 
greater speed than was reasonable and prudent under the conditions 
and circumstances then and there existing, into the intersection a t  a 
time when the intersection was occupied by another vehicle, the said 
Ford automobile in which plaintiff was a passenger, and when it, the 
Ford, had passed almost completely through the intersection before 
the truck entered the intersection. And that the operator of the truck 
failed to keep i t  under control, and failed to keep a proper lookout 
and observe the Ford automobile in the intersection in front of him, 
and failed to apply his brakes, and slow the speed of the truck, but 
rather drove the truck with tremendous speed into the side of the 
Ford- driving it sideways a considerable distance down the highway 
before ramming it into the curbing of the street * all of which 
negligence on the part of defendants Minton and Transit Company 
was "the sole and proximate cause, or one of the proximate oauses of 
the injuries suffered by plaintiff." This the defendants Minton and 
Transit Company say is untrue and is denied. 

The record further shows that plaintiff, in paragraph 12 of the 
complaint, alleges that defendant Miller was negligent in said colli- 
sion in these ways: 

" (a)  He drove his said automobile into said intersection and to his 
left a t  a speed of approximately 15 miles per hour, when he saw or 
should have seen that said left turn could not be made in safety. 

"(b)  That he entered said intersection * * without first ascertain- 
ing that the said crossing could be made through said intersection in 
safety. 
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"(c) That he failed to apply his brakes, iwund his horn, or keep his 
said automobile under control, as the law required him to do. 

"(d) That he failed to use the care, caution and circumspection 
that  a person of ordinary reason and prudence would have used under 
the conditions and circumstances then and there existing. 

"And that said negligence on the part of the defendant * Miller 
was one of the proximate causes of the injuries suffered by the plain- 
tiff, as hereinafter more fully set out * * * ." 

Upon the trial in Superior Court plaintiff offered evidence in perti- 
nent part substantially (as follows: Parts of ithe pleadings admitted by 
defendants Transit Company, Inc., and Minton. 

J. C. Wicker, a policeman of the city of Monroe, introduced by 
plaintiff testified: "I investigated * * * a collision a t  the intersection 
of U. S. Highway 74 and N. C. Highway 200 on June 22, 1957. I have 
made a diagram of this intersection * * * I got there to the scene of 
the collision at approximately 9:25 P. M. The two vehicles are num- 
bered 1 and 2 * * * #1 is the one that the Transit Company owned 
+ * * vehicle #1 was head,ed east on U. S. Highway 74. I saw the 1950 

Ford in which the plaintiff was riding when I reached the scene of 
the collision. It was east of the intersection of #200 and the front 
end, the fronk wheeIs, were up on the curb * * about 6 or 8 inches 
high. Part  of the bumper of the tractor was embedded into the right 
side of the * * Ford, I'd say a third of the way up in i t  * * I 
mean * into this vehicle #2. The front seat was completely torn 
loose * and this vehicle #1, the bumper was pushed back against 
the left front wheel. 

"1 got the skid marks of the tractor-trailer. There was 56 feet skid 
marks of the tractor-trailer. I believe there was (were) 14 feet skid 
marks before the collision and 42 feet after lthe collision. I did not 
see any tire marks or skid marks leading to the 1950 Ford. There 
was debris or something on the highway there in that  vicinity of 
where the wreck occurred. It was approximately 42 feet back from 
where #2 came to rest. The kind of debris I found was dirt and glass. 
All the glass on lthe right side of the * * * Ford was broken. I measured 
the distance from the left lane of traffic heading west to the point 
where I found the debris in the highway. It was 56 feet. I measured 
from the line of the intersection, the curb line, on the eatkbound traffic 
lane in which the truck was traveling to the point where I found the 
debris. That's 26 feet from the curb line of N. C. #200 60 the debris. 
N. C. #200 is 24 feet wide right at that  point. It was 26 feet from 
khe extension of the curb line to automobile. I misunderstood your 
quastion. From the west line of the intersection on the eastbound l a n e  
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of #74 to the point where I found the debris on the street is 8 feet 
and 8 inches." 

Then on cross-examination this witness testified in pertinent part: 
"I isaw the plaintiff Annie Hudson * * * a t  the scene. I helped load 
her in the ambulance. I wouldn't swear who was drinking; my opin- 
ion they all were. There was a terrible odor of alcohol on all of 
them. There was a strong odor of whiskey in the 1950 Ford, odo: oi 
some alcoholic beverage. All of the marks, tracks and debris that  
I saw a t  the intersection or near it, and near the * * * Miller * * * 
Ford and the tractor-trailer unit of * Transit Company, were in 
the right-hand eastbound lane of traffic on Roosevelt Boulevard 
(#74). The rear wheels of the tractor-trailer would be about 
two or three feet, something like that, from the intersecting west 
line of Morgan Mill Road, or #200, in my opinion * * * At the time 
of this collision there was a signal control light on Roosevelt Boule- 
vard in each lane, controlling east and westbound traffic. There was 
also a signal control light on each side of #200 or the Boulevard, 
controlling traffic on #200 crossing the Boulevard * " * on vehicle 
#2 * * there wasn't any lights on it when I arrived there, but the 
lights on the tractor-trailer were still burning. 

"At the southeast corner of the intersection there is an Amoco 
filling station. At the northwest corner * * * is a Gulf service sta- 
tion, and on up the highway some 300 feet * * * on the westbound 
lane, there is an Esso filling station. Except for those filling stations 
located there a t  that time, that territory all the way through the 
town is practically uninhabited. I t  is country there. At the time of 
this collision the Highway Department had erected traffic speed 
signs out there. The traffic speed sign erected approaching and in 
this vicinity controlling traffic, going both ways, was Automobiles 
55 and Trucks 45." 

Then plaintiff, as witness for herself, testified in pertinent part 
as follows: ( (  * On the night of June 22, 1957, I was riding in an 
automobile a t  the time of this collision. Claude Robinson, that's 
what they called him, was operating that  automobile. I guess that's 
his name, I don't know much about him. The car had two seats in 
it. I was * in the front seat on the right * * * We were heading 
west as we came to the intersection of Highway #74 and N. C. High- 
way #200 * * * We turned around a t  the filling station * * * We 
were on the right side coming back on the side the cafe is on, a t  the 
Boulevard. I don't know much about that  road, the 'second time I 
been on there since I been living'. I wrts on the far side of the road 
coming back. We were over close to  the grass part where we made 
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our turn. There was (were) two oars in the intersection * as we 
came toward the intersection, the control sign light was red, before 
we got to it. And when we got right up to it, and i t  come on green, 
and we stopped, and then i t  come on red, and I looked down the 
road and I says 'Claude, there come(s) a car' * When we made 
our turn, we were heading toward Monroe, coming on home. That 
would be to our left. When we made our turn, I seen a truck in the 
easbbound traffic, the lanes that we were going to cross. It didn't 
look like no truck when I fir& saw it. I could see the lights going like 
that (indicating) and the next thing I seen, it was some kind of truck, 
and I said, 'There come(s) a truck or something,' and Claude said 
'We got the green light' * * Before I saw the truck close to the in- 
tersection, I seen two cars in that lane in the intersection. Those care 
were standing They were heading east. * * They was in the 
grass plot, all I could tell. It was night and you know I won't pay- 
ing any attention; I don't know, now. Then I saw lighk of a vehicle 
coming. At the time we entered the intersection and turned to our left, 
those lights of that vehicle would be about as far as from here to 
the bank or a little further across here when I seen it. I don't know 
how far that would be. The lights on the coining vehicle I saw, 
bouncing up and down, were in the inside lane, I guess that's what 
you call it. These two cars I saw parked there were in the first lane 
over here. Wasn't in the lane over there. The lights were coming 
down this way * * from Charlotte. In  this lane on this side here, 
the left lane. I don't drive a car, and I don't know. We made our 
turn to come out, and when we made our turn to come out, this 
truck was getting closer and closer t o  us, and I said 'That truck's 
getting too close right there', and when we pulled up a little further 
tihat truck just moved in on me right here and my leg was a t  the 
door. I would say that from the time I seen it till it got to where I 
was, that  truck was traveling around 65 to 75 miles per hour, be- 
rause I couldn't see nothing but the lights when I saw it." 

Then on cross-examination plaintiff testified in pertinent part: 
"Claude was married to  my cousin and him and her was in the car 
* * I told him to take me to get my uniforms, and when we got 
over there, Miss Mattie was getting out of her car, her and her 
daughter-in-law andl two men, and I went in the house * * * When 
I come back, they had got in the car where me and Claude had 
come there in * * and Claude pulled down to bring me home. That's 
why we turned around * * I did not get so drunk I didn't know 
where I went * * * I had low blood and Dr. told me to drink 
homebrew, and I drink it * I had one glass * * I don't know 
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anything about no Miller. 1 just don't know whether Claude was a 
fast driver. He was n d  driving fast when the wreck was. I told him 
'That truck's coming up $he road; stop' and he say he had the green 
light, let him go. I never told him to slow down in my life, no, sir." 

Hoyle Penegar, also a witness for plaintiff, testified in pertinent 
part as  follows: "I was close to the vicinity of this wreck on the 
night of June 22, 1957, when i t  occurred. I was a t  the Shell Service 
Station on the right * * * in the southwest corner of the intersection 

* by which the truck passed before it had the wreck. I observed 
the truck coming down the road, as it come by the drive-in there. I 
did not notice any cars in the left lane. I did not observe any cars 
near the intersection before the truck got there. 

"I saw the truck coming up on the right side. He was going a t  a 
pretty good rate of speed, about 45, when he come around the drive- 
in there, and he started slowing down, and the stop light turned to 
'Go' and he increased his speed and went on through and there was 
a crash. He was about two car lengths from the intersection when 
the light turned green. I did not see the other car, the Miller car, be- 
fore the collision. The collision occurred in the middle of the inter- 
section. The truck was going in the right lane." 

Then on cross-examination this witness aoncluded as follows: "I 
did not observe any cars on the left-hand traffic heading east. The 
filling station we're talking about sits back about 150 feet from 
Winchester Ave. land from the Boulevard. The driveway I'm talking 
about is about 250 feet from the intersection. I just happened to 
look down that way and saw this tractor-trailer equipment coming 
up the hill. Then I turned and looked and saw the light turn green 
giving him the go ahead. At the most, he would be 100 feet from 
the interseation when the light turned to green. I never did see the 
car operated by Claude Hudson Miller that was in the collision 
until the collision. I did not see it turn from the westbound lane into 
the right bound lane. I couldn't see the car, because of the truck 
* blocking my view. The truck was between me and the car, if 
it come across there.'' 

The plaintiff rested. 
Then motion of defendants Transit Company, Inc., and Minton 

for judgment as  of nonsuit was allowed, and from judgment in ac- 
cordance therewith plaintiff excepted, and appealed to Supreme 
Court and assigns error. 

Coble Funderbz~rk for plaintiff, appellant. 
E. Osborne Ayscue for defendants Transit Company and Minton, 

appellees. 
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WINBORNE, C. J. AS stated in brief of plaintiff appellant the 
only question involved on this appeal is whether or not the judge 
holding the court committed error by granting the defendants' mo- 
tion for judgment as of nonsuit a t  the end of the plaintiff's evidence. 

In  this connection thi,s Court held in Williams v. Funeral Home, 
248, N.C. 524, 103 S.E. 2d 714, in opinion by Rodman, J., that:  
"Where a collision occurs a t  an intersection controlled by a traffic 
light within a municipality so that  G.S. 20-158 (c) is inapplicable, 
andl the municipal ordinance is not introduced in evidence, the rights 
of the parties will be determined upon the basis that  motorists must 
give the lights their well-recognized meaning and give that  obedience 
to them which a reasonably prudent operator would give." Suoh is 
the situation in the case in hand. The collision here involved oc- 
curred a t  an intersection controlled by traffic lights within the town 
of Monroe so that  the provisions of G.S. 20-158 (c) are inapplicable 
and the municipal ordinance is not introduced in evidence. There- 
fore the rights of the parties will be determined upon the basis that 
motorists must give the lights their well-recognizedo meaning and 
give that  obedience to them which a reasonably prudent operator 
would give. 

Bearing in mind the location of the signal lights as hereinabove de- 
scribed in detail, the operator of the Ford automobile traveling west, 
desiring t o  turn left when he came to the red light, a t  the intersection 
of lthe two highways, was permitted to do so, when the traffic light 
changed to green, but in that  event he was required (1) to approach 
such intersection in the lane for the traffic to  the right of and near- 
est to the center of Highway #74, and (2) in turning to pass beyond 
the center of the intersection,- passing as closely as practicable to the 
right thereof before turning such vehicle to  the left. G.S. 20-153 (a ) .  
Simmons v. Rogers, 247 N.C. 340, 100 S.E. 2d 849. Then his vehicle, 
the Ford,, was in no-man's land of the light area, so to  speak, subject 
t o  control of no signal light, but charged with the duty to yield the 
righ~t of way to vehicles moving in eastbound traffic on Highway #74- 
that  is, traffic approaching the intersection from his right a t  approxi- 
mately the same time. G.S. 20-155. 

Then what is the duty of the operator of the truck of defendant 
Transit Company, driven by defendanlt Minton, moving in eastbound 
traffic on the south lane of such traffic, with respect to  the duty of 
the operator of the Ford automobile? It seems clear that  he would be 
privileged t o  move forward only when facing a green light over his 
lane. And upon the signal rturning green, he was warranted in enter- 
ing the intersection and,, in the absence of anything which gives or 
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should give him notice to the contrary, he was not under duty to anti- 
cipate that a motorist approaching along the inkersecting highway 
from the left would fail to  yield the right of way as required by G.S. 
20-155. Hyder v. Battery Co., 242 N.C. 553, 89 S.E. 2d 124. 

I s  there evidence sufficient in support of the charge of speeding to 
take the case t o  the jury on the first issue? While plaintiff alleges in 
her complaint that the truck of Transit Company was being operated 
in a fast, reckless and dangerous manner a t  an unlawful speed of 65 
miles per hour, she testified that the truck was traveling around 65 
to 75 miles per hour because she "couldn't see nothing but the light 
when I saw it." 

Bearing in mind that  the truck was coming toward, her, and that  it 
was in the night time, the suggested speed of 65 to 75 miles per hour 
would seem to be guesswork and contrary to human experience and 
without probative value. Tysinger v. Dairy Products, 225 N.C. 717, 
36 S.E. 2d 246; Ingram v. Smoky Mountain Stages, Inc., 225 N.C. 444, 
35 S.E. 2d 337. 

Moreover, the physical facts refute the charge of reckle, wness on 
the part of the driver of the truck. 

Indeed, the testimony of the witnem Penegar is to the effect that 
as  the truck was coming up it was coming on the right side, a t  a good 
rate 'of speed, about 45 (the lawful rate for a truck at the time and 
place) and started slowing dlown, and when the stop light turned to 
"Go", the operator increased its speed and went on through and 
there was a crash. And the witness testified that the truck was about 
two car lengths, 100 feet a t  most, from intersection when the light 
turned green, and that he did not see the other car before the colli- 
sion, and that the collision occurred in the middle of the intersection. 

I s  there evidence shown in the case on appeal sufficient in probative 
value to support the charge of negligence as against defendants Tran- 
sit Company and Minton to take the case to the jury? In this con- 
nection, the principle prevails in this State that what is negligence 
is a question of law, and when the facts are admitted or established, 
the court must say whether it does or does not exist. "This rule extends 
and applies not only to the question of negligent breach of duty, but 
also the feature of proximate cause," Hoke, J., in Hicks v. Mfg. Co., 
138 N.C. 319, 50 S.E. 703. Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d, 
239, and cases cited. 

Furthermore, i t  is proper in negligence cases to sustain a demurrer 
to the evidence and enter judgment as of nonsuit: "1. When all the 
evidence taken in the light most favorable to the plaintiff fails to 
show any actionable negligence on the part of the defendant * * * 2. 
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When it clearly appears from the evidence that the injury com- 
plained of was independently and proximately produced by the 
wrongful act, neglect, or default of an outside agency or responsible 
third person." Smith v. Sink, 211 N.C. 725, 192 S.E. 108; Powers v. 
Sternberg, 213 N.C. 41, 195 S.E. 88, and Butner v. Spease, 217 N.C. 
82, 6 S.E. 2d 808. 

Finally, if i t  be conceded that  there is evidence tending to show 
that the speed of the truck was excessive and, therefor, prima facie 
unlawful, i t  is manifest from the evidence that its speed would have 
resulted in no injury but for the negligent a& of the openator of 
the Ford automobile. Hence the proximate cause of the collision 
must be attributed to the gross and palpable negligence of the opera- 
tor of the Ford as i t  appears from the testimony of lthe plaintiff, as 
in Butner v. Spease, supm. 

I t  is worthy of note that the Act of the General Assembly amend- 
ing subsection (1) of G.S. 20-38 defining the word "intersection" 
did not become effective until after July ls t ,  1957, just 8 days after 
the collision in the instant case took place. 

The judgment below is 
Affirmed. 

GLENN H. FOX v. CLYDE W. ALBEA, INDIVIDUALLY. A R D  CLYDE W. 
ALBEA. EXECUTOR OF THE ESTATE OF LORENE KERR ALDEA. 

(Filed 12 .June. 1960.) 

Automobiles 8 541- 
B.S. 20-71.1 applies only to establish prima facie agency in those 

instances in which the vehicle causing damage is operated by a person 
other than the owner, and p m f  that  the vehicle, driven by the wife, 
was registered in the name of the husband and wife o r  survivor, does 
not tend to establish that the wife was driving a s  agent of the husband, 
since the statute can have no application where the operator of the rc- 
hicle is the owner a s  shown by the registration. 

Automobiles § 5 5 -  
Where the husband is sought to be held liable under the family pur- 

pose doctrine for  the alleged negligent operation of a vehicle by his 
wife, the uncontradictory evidence to the effect that  the vehicle was 
registered in the name of the husband and wife o r  survivor, that the 
wife alone negotiated the purchase and made the initial and install- 
ment payments out of her separate funds, earned in her separate em- 
ployment, and that  khe husband had no control or supervision of the 
operation of the vehicle by his wife, justifies peremptory instructions 
in his favor on the question. 
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3. Trial 5 2 -  
Request for perem~tory  instructions should be in writing. 

4. Automobiles 8 4 1 0  Evidence held fo r  jury on  defendant's counter- 
claim alleging negligence of plaintiff in  failing t o  keep proper look- 
out. 

Defendant's allegations and evidence on his counterclaim tended to 
show that  his intestate, operating her vehicle in a westerly direction, 
had stopped, with the vehicle standing entirely in the northern half of 
a street and turned on her signals indicating her intention of tur'l~illg 
left into the parking area of a store on the south side of the street, that 
plaintiff, traveling east on his motorcycle a t  a n  excessive speed, failed 
to keep a proper lookout and was heriding directly into the s t a t i o n a r ~  
vehicle, and that  when plaintiff again looked to the front he attempted 
to stop but lost control and crashed into the front end of the automobile. 
Held: Nonsuit on defendant's counterclaim was erroneously entered. 

APPEAL by defendants from Preyer, J., a t  March 17, 1958 Regu- 
lar Civil Term of IREDELL- docketed and argued as No. 384 a t  the 
Fall Term 1958 of this Court. 

Civil action to recover for personal injury and property damage 
allegedly sustained by plaintiff in a collision 21 May, 1957, between 
his motorcycle and a Dodge automobile operated by Lorene Kerr 
Albea which was registered, jointly in the name of Lorene Kerr Albea 
and Clyde M. Albea or survivor, a t  a point on West Front Street, 
known also as Taylorsville Road, in Statesville, North Carolina. 

Plaintiff, a resident of Iredell County, instituted this action on 9 
December, 1957, against defendant Clyde W. Albea, both individual- 
ly and as executor of the estate of his wife, Lorene Kerr Albea. 

Plaintiff alleges in his con~plaint, among other things: 
"111. That a t  all times mentioned in this complaint, Clyde W. Al- 

hea and his wife, Lorene Kerr Albea, were the owners of a certain 
1956 4-door Dodge automobile, vehicle registration No. 1957-YW 
4251 N. C. Motor No. 3989188A; lthat said Dodge automobile was 
owned and kept and maintained by the defendant Clyde W. Albea 
and his wife, Lorene Kerr Albea, for the use, comfort and conven- 
ience of their family, and more particularly for their own use; that 
said automobile was owned, used and maintained for and by the de- 
fend,ants as a family purpose automobile; that a t  all times herein 
mentioned said 1956 Dodge automobile was being operated and 
driven by the said Lorene Kerr Albea as a family purpose automo- 
bile and within the scope and purpose for which it was owned, kept 
and maintained. 

"IV. That  on the 21st day of May, 1957, a t  or around 7:15 P. M., 
plaintiff was operating his * * * motorcycle in an easterly direction 
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along West Front Street in the city of Statesville, North Carolina, 
at or near a business establishment known and referred, to as 
'Smith's Superette', and that  Lorene Kerr Albea a t  about the same 
time was operating the mid 1956 Dodge automobile, owned by her and 
her said husband, in a westerly direction over andl along West Front 
Street * * * at or near the said 'Smith's Superette'; that  the motor 
vehicle owned and operated by Lorene Kerr Albea struck and hit the 
said * * * motorcycle * * * causing the damages andl injuries to the 
plaintiff herein complained of; that  the aforementioned Smith 'Su- 
perette' is located on the south side of West Front Street; that  West 
Front Street in the city of Statesville runs in a general east-west di- 
rection, and that  a t  a point where the said 1956 Dodge automobile be- 
ing operated by the said Lorene Kerr Albea struck the plaintiff's 
motorcycle, West Front Street is straight for a considerable distance 
both east and west a t  Smith's 'Superette'." 

And upon trial in Superimor Court plaintiff offered in evidence a 
certificate of title of motor vehicle as plaintiff's Exhibit #1, and the 
parties stipulat.ed that  this is the certificate of title of the motor ve- 
hicle operated by Mrs. Clyde W. Albea on the occasion of the accident 
on 21 May, 1957, and thah the automobile is registered in conformity 
with the certificate of title with the North Carolina Department of 
Motor Vehicles, bearing notation, among other data, (1) these words 
"Clyde William Albea, Sr., and Lorene Kerr Albea, or survivor" and 
(2) "1st lien in favor Wilkes Auto Sales, Inc.,-paid date 10-7-37." 
Signed "Wilkes Auto Sales, Inc., by W. A. Absher." 

Defendants, answering, deny the allegations contained in para- 
graphs I11 and IV of the complaint, except as admitted in defendant's 
further answer and defense. 

And for further answer and defense there60 defendants aver: 
"4. That  the 1956 &door Dodge automobile referred t o  in the com- 

plaint was purchased by Lorene Kerr Albea with her own funds; that 
she was in fact the owner of said automobile and was paying for said 
automobile out of her own separate earnings; that  the certificate of 
title was registered in the name of Clyde William Albea, Sr., and 
Lorene Kerr Albea OR SURVIVOR with the Department of Motor 
Vehicles, State of North Carolina; thah i t  was so registered only for 
the purpose of providing survivorship rights in said automobile; that  
if in law the registered owners were joint owners each being vested 
with the title subject to  survivorship t o  the other, each had full en- 
joyment of the use of said automobile independent of the authority, 
consent, or control of the other; that  no relation of agency whatso- 
ever was involved or  existed between the joint owners, but each was 
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free and had the right to use the automobile for his or her own par- 
ticular purposes; that the said automobile was not in fact the proper- 
ty of the defendant Clyde W. Albea by reason of the facts aforesaid, 
and on the occasion alleged in the complaint was not being operated 
under his direction, or control, or with his consent, or in any manner 
so as to constitute the operator thereof as his agent; that the said 
Clyde W. Albea owned a 1947 Chrysler automobile which he used 
for his purposes, and the 1956 Dodge automobile was used by defend- 
ant operator for her purposes, each using the said automobile free 
and clear of the consent, authority and control of the other. It is 
specifically alleged that ithe family purpose doctrine would have no 
application to the automobile, or its owners, for the reasons stated 
herein." 

"12. That the defendant aperator, a t  the time of and prior t o  the 
accident and subsequenit injuries, was a life insurance agent for the 
Reserve Life Insurance Company and had an earning capacity of ap- 
proximately $100.00 per week " ." 

And upon trial in Superior Court, defendahts offered evidence in 
this respect substantially as follows: 

The witness W. 0. Absher testified: "I live in North Wilkesboro and 
am in the automobile business. Our dealership sold Mrs. Albea a 
new car in 1956, and I handled the transaction. I recognize this certif- 
icate of title from the Department of Motor Vehicles. I sold Mrs. Al- 
hea a 1956 Dodge Sedan. This title certificate is in the name of 'Clyde 
W. Albea and Lorene Kerr Albea, or survivor'. Mrs. Albea bought the 
car from us and made the down paymenit and we financed the balance 
of the indebtedness with Wachovia Trust Company in Winston-Salem. 
She bargained for the automobile. Our salesman handled the deal, 
the actual selling, and when the deal was consummated I worked i t  
out in the office. Mr. Ruth handJed the deal with Mrs. Albea. I did 
not a t  any time suggest to Mrs. Albea how this automobile should 
be titled." 

The witness Claude H. Ruth testified: " * * I had occasion to 
sell to Mrs. Clyde Albea an automobile * " during the first days of 
August 1956 * " ; it was a new Dodge 4-door sedan. That is the 
title to it there. I entered into negotiation with Mrs. Albea for that 
automobile. Mrs. Albea was the one who paid for the automobile. Mrs. 
Albea was the one who used the automobile. Mr. Albea did not have 
anything to do with the negotiations, purchase or sale of the auto- 
mobile." And, on cross-examination, this witness continued: "I know 
the car that was sold to her and I saw her using i t  * * Her husband 
was with her twice when I saw her * * * ." 
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The defendanh Clyde Albea testified,: "I was married to Lorene 
Kerr Albea, who was 54 years of age. We had been married 38 years. 
The car named in the certifioate of title introduced into evidence was 
Mrs. Albea's car individually. She bought the car from Wilkes Auto 
Sales; she paid for it herself. She had the title pu6 that  way under 
the joint, names of Lorene Kerr Albea and Clyde W. Albea, Sr., or 
survivor. I did not ever use this car, only when I went with her to 
uhurch on Sunday. I have a car, a 1947 Chrysler. I paid for the 
Chrysler. I had absolutely no control or exercise of dominion over 
the use of the Dodge automobile. Mrs. Aljbea WEW a saleslady for Re- 
serve Life Insurance Company and she used i t  for that business her- 
self. She worked and made the money which paid for her car. I did 
not m'ake any payments on it.'' 

Then on cross-examinahion Mr. Albea continued: "We have three 
children and I visited them. I went to church in her car. Sometimes 
I drove it and sometimes she drove it. I have used the car t o  go visit 
the children. When she went up to get the car, I went with her. I 
didn't know how the title was being drawn up. I knew when i t  got 
back from Raleigh. I have driven the car when my wife was not with 
me. I didn't have any use for driving her car for I drove my own car 
in my business. My wife drove my car very seldom; i t  was too heavy 
and I didn't let her drive i t  much; she did drive i t  occasionally. I 
was not with her when the accident happened, I was a patient a t  
Davis Hospital. My wife used her car to go buy groceries a t  Smith's; 
she traded there. She was going to  Smith's when she left the hospital 
a t  about 6:30. She used her car to go buy groceries and for her own 
use. We lived together and, ate the same groceries, but I was in the 
hospital a t  the time. We had a joint checking account, and we both 
put money in the account and we both used the money. She did not 
issue a check for the down payment on the car; she paid cash. As to 
the monthly payments, she always had the money because she al- 
ways carried a fair amount. She always sent i t  in by check which 
was on the joint account. She always used the car to buy groceries. 
I very seldom bought groceries. I never used her car to buy groceries. 
I never used her car to go to work. I used my car in my own bufiness 
and didn't need hers. We took trips together in her car; we didn't take 
any long trips; I think we went to the mountains once that year. She 
drove pant of the time and I drove part of the time. Nobody else went, 
just her and I ,  about two weeka before the accident. We went up 
and spent the day and had picnic lunch. On a rainy Sunday, if she had 
her car cleaned up, I would drive my own car to keep hers from get- 
ting dirty." 
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And, plaintiff in respect to the collision alleged in his complaint: 
"V. That  immediately before the Albea automobile struck the 

plaintiff's moto~cycle * * the plaintiff * * * proceeding over and 
along West Front Street in an easterly direction and * * * approach- 
ing the point * * * observed the automobile being operated by Lorene 
Kerr Albea standing in the nodhern lane of West Front Street a t  a 
point immediately across from the driveway that  enters Smith's 
Superette, and * observed that  the turn signals on the Albea auto- 
mobile were turned on and were indicating lthat Mrs. Albea intended 
to turn the Dod,ge automobile to  her left to cross the southern lane 
of West Front Street and enter the driveway approaching Smith's 
Superette; that  as the plaintiff approached, he decreased the speed 
of the motorcycle * * * in order t o  be sure that  Mrs. Albea was not 
going to turn to her left immediately in front of him; that  after ob- 
serving that  said automobile was motionless and that  the operator 
of said automobile was not turning, the plaintiff proceeded along West 
Front Street a t  a prudent and reasonable rate of speed and a t  all 
times kept the vehicle which he was operating under proper control; 
that  just as the plaintiff reached the point where he was about to 
pass the automobile that Mrs. Albea was driving, she began to 
turn her automobile to the left into the southern lane of West Front 
Street over which the plaintiff was proceeding as aforesaid * * that  
Mrs. Albea continued to drive * directly toward plaintiff with- 
out turning to either side * * * or without decreasing the speed of 
said automobile until the Albea automobile struck the plaintiff's mo- 
torcycle causing the damages and injuries herein complained of." 

And plaintiff further alleges, as acts of negligence proximately 
causing his injury and damage, that  Lorene Kerr Albea, negligently 
and unlawfully, " ( a )  * * * failed to  yield to the plaintiff the right of 
way to the southern lane of West Front Street; (b)  * * operated 
said Dodge automobile a t  an excessive and unlawful rate of speed 
under the circumstances then and there existing; (c) * * * failed to 
keep the motor vehicle which she was operating under proper control 
so as to avoid striking and running into the plaintiff and the motor- 
cycle which he was operating; (d)  * * * failed to keep a proper look- 
out for other persons and vehicles using the public streets and that 
she specifically failed to  keep a proper lookout for the plaintiff and 
the motorcycle which he was operating; (e) * * failed to apply the 
brakes to the automobile which she wau operating so as to stop and 
keep from striking and running into the plaintiff and the motorcycle 
which he was operating." And tha t  as a result thereof plaintiff sus- 
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tained personal injury and property damage as alleged for which 11t 

prays judgment. 
On the other hand, defendant, individually and as executor afore- 

said, answering, denies in material aspect the various allegations of 
the complaint except as admitted, in defendant's further answer and 
defense, and for a further answer and defense, and alleging new mat- 
ter to  establish contributory negligence, and set out a counterclaim, 
defendant in so far as pertinent to this appeal avers and says: That 
the true facts concerning the matters and events which occurred upon 
the occasion when the plaintiff wm injured on the 21st day of May, 
1957, are as follows and not otherwise: "1. * * * 

"2. That hereinafter * * Mrs. Lorene Kerr Albea * * (is) re- 
ferred to * * * as 'defendant operator' and Clyde W. Albea * * * ' de- 
fendant as administrator and individually.' 

"3. That the point of the collision * * * is situated approximately 
35 feet east of the intersection of Park Drive and the Taylorsville 
Road; that businesses adjoin the said road on each side and the area 
constitutes a business district * * as defined in * * General Sta- 
tutes, Section 20-38A; that  approximately 150 feet to  the west * * * 
is the crest of a hill; that the width of * *' * Taylorsville Road is ap- 
proximately 36 feet.'' 

"4. (Here repeat paragraph 4 of defendant's further answer and 
defense hereinabove set forth.) 

"5. That  defendant, as administrator and individually, is informed 
and believes that  on the 21st day of May, 1957, a t  or about 7:00 
P. M., defendant operator was operating her 1956 4-door Dodge 
in a westerly direction over and along West Front Street (also known 
as Taylorsville Road) * * in a reasonable and prudent manner in 
the right or northern llane * * * ; that  as * * (she) * * * approached 
the east entrance to  Smith's Superette, she slowed her automobile by 
applying brakes and turned on her left-hand turn signal as provided by 
law to signal her intention to make a left turn into the entrance to the 
parking area located in front of Smith's Superette; that immediately 
before defendant operator arrived a t  a point opposite the entrance 
of said parking lot * * defendant, as administrator and individually, 
is advised and believes, and so alleges, that defendant operator first 
observed plaintiff approaching over the crest of a hill and traveling 
in his lane of travel in an easterly direction on his * * * motorcycle, 
which he was operating a t  a high and dangerous rate of speed toward 
the point wherein defendant operator was intending to turn; that de- 
fendant operator * * * stopped, her automobile completely in the 
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northern or her right-hand lane immediately across from the east 
driveway * * in order to allow plaintiff's vehicle to pass in bhe sou- 
thern lane * * * ; that as the plaintiff approached * * * he sudden- 
ly turned his head, and looked in another direction, away from his 
front * ; that plaintiff continued traveling a t  said high and reck- 
less rate of speed and when he again looked to his front he was head- 
ing .directly toward the vehicle driven by defendant operator; that  
then' plaintiff attempted to stop his vehicle, but lost control and 
crashed into the front end of the autonlobile driven by defendant 
operator, which was standing still waiting for plaintiff to pass; that  
as a result * * * (thereof) the defendant opera6or was injured, and, 
the automobile she was driving was badly damaged. 

'L6. that a t  all times hereinabove and hereinafter alleged, the 

plaintiff had a clear, wide, unobstructed lane of travel in whioh to 
properly pass the defendant operator's vehicle, burt the plaintiff negli- 
gently lost control of his vehicle, crashing into the car operated by 
defendant operator, while said vehicle was in its proper lane. 

"7. That the above described accident was caused by the sole * * * 
negligence of the plaintiff; that if the defendant operator was guilty 
of any negligence, which is expressly denied, then the carelessness, 
negligence and unlawful acts of plaintiff, as aforesaid constitute con- 
tributory negligence on his part, and said * * * conduct is hereby 
pleaded as contributory negligence and in complete bar to any re- 
covery by the plaintiff against said defendant." 

And as acts of negligence on the part of plaintiff, defendant speci- 
fies failure to keep a proper lookout, reckless driving, failure to keep 
oontrol, failure to drive in his lane of traffic, inadequate brakes or 
failure to use them, and failure to yield to defendant operator in her 
lane of travel. 

And defendant further avers and says hhat as a result of the negli- 
gence of plaintiff (a)  the defendant operator's automobile was dam- 
aged in the amount of $400, and (b) she received serious internal in- 
juries to her kidneys, and other internal organs, and suffered great 
mental and physical pain, to her damage, all as set forth; and that 
a s  a direct and proximate result of such injuries by negligent acts of 
plaintiff she died on September 17, 1957- resulting in damage to 
her estate. 

And pursuant thereto defendant prays judgment, inter alia, that 
plaintiff recover nothing of him, individually or representatively, 
and that defendlant as administpator of the estatc of Lorene Kerr 
Albea recover damages in spccificd sum. 
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Plaintiff replying denies material averments of the further answer 
and oounterclaim of defendants. 

And upon the calling of the oase for trial the parties stipulated 
that while the counterclaim setting out a cause of action for personal 
injuries and a cause of action for wrongful death are not separately 
stated, i t  is agreed thlat this defect in the pleadingp is waived by the 
plaintiff wikhout the necessity of an amendment to the pleadings. 

And, upon the trial in Superior Court, plaintiff, as witnesa for him- 
self, testified and offered testimony of others tending to mpport his 
version of the circumstances attending the happening of the culli- 
sion, details of which appear in record of statement of case on appeal. 

And, also, upon the trial defendant, as administrator and indi- 
vidually, through cross-examination of plaintiff's witnesses and testi- 
mony of his witnesses offered testimony tending to support the aver- 
ments of his plea of contributory negligence, and counterclaim, de- 
tails of which are set out extensively in the record of case on appeal. 

At the close of the evidence motion of defendant for judgment as 
of nonsuit was denied. But motion of plaintiff for judgment as of non- 
suit as to defendant's counterclaim was granted. Exception #8. 

The case was thereupon submitted to the jury under charge of the 
court, on these issues which were 'answered by the jury as indicated: 

"1. Was the plaintiff Glenn H. Fox injured and damaged by the 
negligence of the defendant operator Mrs. Lorene Kerr Albea, 
as alleged in the complaint? Answer: Yes. 
"2. Did the plaintiff Glenn H. Fox, by his own negligence, con- 
tribute to his injury and damage, as alleged in the Answer? An- 
swer: No. 
"3. Was Mrs. Lorene Kerr Albea operating the 1956 Dodge auto- 
mobile as agent of the defendant Clyde W. Albea and acting 
within the scope of her authority, as alleged in the complaint? 
Answer: Yes. 
"4. What amount, if any, is the plaintiff entitled to recover of 
the defendant for his personal injuries? Answer: $29,350.00. 
"5. What amount, if any, is plaintiff entitled to recover of the 
defendant for damage to his motorcycle? Answer: $650.00." 

And to the signing of judgment entered in accordance therewith 
defendant excepts and appeals to Supreme Court and assigns error. 

R. A. Hedrick, Baxter H. Finch for plaintiff, appellee. 
Scott, Collier and Nash, Jack R. Harris, Smith, Moore, Smith, 

Schell & Hunter, Stephen Milliken for defendant, appellant. 

WINBORNE, C. J. While defendant concedes that there is sufficient 
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evidence of negligence on the part of Mrs. Albea to take the plain- 
tiff's case to the jury, and to sustain a verdict against her estate, the 
defendant individually, Clyde W. Albea, contends that there is not 
sufficient evidence in any aspect t o  make a prima facie case of liability 
against him for her acts. He challenges, and we hold properly so, 
the charge of the court applying the provisions of G.S. 20-71.1 and 
the family purpose doctrine. 

In  this connection the record of case on appeal discloses that the 
only evidence offered by plaintiff, in respect to G.S. 20-71.1 is the 
certificate of title of the automobile driven by Mrs. Albea a t  the 
time of the collision here involved showing registration in the namee 
of "Clyde William Albea, Sr., and Lorene Kerr Albea, or survivor." 
By this means plaintiff invokes the provisions of the statute to make 
out a prima facie case of agency as between Mrs. Albea and Clyde 
William Albea, her husband, to hold him liable for her acts in the 
operation of the said automobile. 

G.S. 20-71.1 is a codification of Chapter 494 of Session Laws 1951 
entitled "An Act to Provide New Rules of Evidence in Regard to 
the Agency of the Operator of a Motor Vehicle Involved in Any 
Accident." 

It read8 in pertinent part a s  follows: " (a)  In  all actions to recover 
damages for injury to the person or to property or for the death of 
a person, arising out of an acaident or collision involving a motor 
vehicle, proof of ownership of such motor vehicle a t  the time of such 
accident or collision shall be prima facie evidence that said motor ve- 
hicle was being operated and used with the authority, consent and 
knowledge of the owner in the very transaction out of which such 
injury or  cause of action arose. (b)  Proof of the registration of a 
motor vehicle in the name of any person, firm, or corporation shall 
for the purpose of any such action, be prima facie evidence of owner- 
ship and that such motor vehicle was then being operated by and 
under the control of a person for whose conduct the owner was legal- 
ly responsible, for the owner's benefit, and within the course and* 
scope of his employment *." This statute, as declared by this 
Court in Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767, in opinion 
by Barnhill, J., later C. J., is "designed to  create a rule of evidence. 
I%s purpose is to establish a ready means of proving agency in any 
case where i t  is charged that the negligence of a nonowner operator 
causes damage to the property or injury to the person of another. 

* It does not have, and was not intended to have, any other or 
further force or effect." 

And the case of Travis v .  Duclcworth, 237 N.C. 471, 75 S.E. 2d 309, 
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is cited in approval. To like effect are Roberts v. Hill, 240 N.C. 373, 
82 S.E. 2d 373, and Osborne v. Gilreath, 241 N.C. 685, 86 S.E. 2d 462. 

In  the Roberts case, supra, this Caurt in opinion by BarnhiU, C. J., 
bad this to say: "A careful consideration of rthe original Act + + 

including its caption, leads us to hhe conclusion that  it was designed 
and intended to apply, and does apply, only in those cases where the 
plaintiff seeks to hold an owner liable for the negligence of a non- 
owner operator under the doctrine of respondeat superior. 'Its pur- 
pose is to establish a ready means of proving agency in any case where 
it is charged that the negligence of a nonowner operator causes dam- 
age to the {property or injury to  the person of another. Travis v. Duck- 
worth, 237 N.C. 471, 75 S.E. 2d 309. It does not and was not intended 
to have any other force or effect.' Hartley v. Smith, 239 N.C. 170. 
(Emphasis added) This language appearing in the Hartley case was 
used advisedly. We adhere to what is there said." 

Further, in the Osborne case, supra, this Court in opinion by 
Parker, J., in disposing of an unacceptable contention, said: "To adopt 
plaintiff's view would require us to overrule what was said by Barn- 
hill, J., in speaking for a unanimous court in Hartley v. Smith, supra, 
and by Barnhill, C. J., for a unanimous Court in Roberts v. Hill, 
supra." Then what is said in this respect in Hartley v. Smith, supra, 
and in Roberts v. Hill, supra, concluded by saying: ''We adhere to 
what was said in the excerpts from those two cases quoted above." 

Now the Court adheres to what is there said. 
And applying this provision to the case in hand, i t  is seen that the 

operator of the automobile in question, if the ownership be as re- 
flected by the registration, is the owner, and the provisions of G.S. 
20-71.1 are inapplicable. Hence the charge applying them to case in 
hand is erroneous and constitutes error for which a new trial must 
be had. 

Furthermore the plaintiff having alleged, the existence of factual 
situation tending to bring the case under family purpose doctrine, 
and defendant having denied these allegations, and offered evidence 
contradicting same :is to agency, "such evidence may warrant a per- 
emptory instruction based thereon, but not a judgment of nonsuit." 
See Davis v. Lawrence, 242 N.C. 496, 87 S.E. 2d 915. 

In this connection, while the record of case on appeal in instant 
case shows exception #12, assignment of error #7, to the failure of 
the trial court to give peremptory instruction, the record does not 
show written request therefor. See McIntosh N.C. P & P, W & W, 
Vol. 2, See. 1517. 

Lastly, the appellant assigns as error the granting of motion of 
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plaintiff, aptly made, for judgment as of nonsuit of cause of action 
on counterclaim set up by defendant. 

Bearing in mind that defendant avers in the further answer and w 

counterclaim a cause of action for actionable negligence proximately 
causing damage in three phases (1) for damage to automobile, (2) 
for physical pain and ,suffering after accident and prior t o  death, and 
(3) for wrongful death, upon the trial he offered evidence susceptible 
of supporthi inference. 

Therefore exception to  the granting of t.he nonsuit on the counter- 
claim is well taken. 

Hence the judgments entered upon trial below are set aside, and a 
new trial ordered. 

New Trial. 

BEMRLYAN TURNE'R, sr HER NEXT FRIEND, S. B. TURNER v. GASTONIA 
CITY BOARD OF EDUCATION AND NORTH CAROLINA STATE 
BOARD O F  EDUCATION. 

(Filed 12 June, 1950.) 

1. State Q 3a- 
While f o m a l  pleadings a r e  not required in a proceeding under the 

State Tort Claims Act, the jurisdiction of the Industrial Commission 
must  be invoked by affidavit in duplicate setting forth facts sumcient 
to identify the employee whose alleged negligent act  caused the injury 
and a brief statement of the facts constituting the basis of the claim. 
6.8. 143-291, G.S. 143-297. 

'2. Pleadings g 1B- 
A demurrer is apposite in  any kind of judicial proceeding to raise 

the question whether, admitting the fncts alleged to be true, the pro- 
ceeding can be maintained. 

8. State Q 8a- 
A claim under the State Tort Claims Act may be challenged by de- 

murrer. 

4. Sam- 
Where claim under the State Tort Claims Act is filed against both 

a City Board of Education and the State  Board of Education, demurrer 
thereto cannot be sustained if the proceeding can be mainltained against 
either of recppondents. 

5. Appeal and Error Q 16- 
Uertiorari granted by the Supreme Court brings the entire record up 

and extends the scope of review to all questions of jurisdiction, power, 
and authority of the inferior tribunal to do the action complained of. 
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Schools 4 b  
I n  proceedings to recover for injury (to a school pupil resul'ting from 

the alleged negligence of an employee while operating a power mower 
on the school ground in the course of his employment, the demurrer of 
,the a i ty  Board of Education is properly sustained when the injury 
occurred prior to the effwtive date of Chapter 1256. Session Lams of 
1936, ~ i n c e  the City Board was ithen clothed with governmental immunity. 
The statute lifting the governmental immunity of such local boards for 
such injuries, has prospective effect only and waives governmental im- 
munity only on condition and to the extent that the l w i l  board has ot:t;~ill 
ed liability insuranrr. 

Local boards of education are  given general contrd and supervision 
of all  matters pertaining to the public schools in their respeotive units 
except such as  the law assigns to the State Board of Education or 
other authorized agency, G.S. 115-34, G.S. 113-8, and local boards hare  
authority to select, hire, direot and supervise employees to care for 
school buildings and grounds within their respective units, and an 
employee engaged to perform such duties and paid by a City Board of 
Education is an employee of the City Board and not the State Board 
of Education. 

State 9 3 b  
A person employed by a City Board of Education to do maintenance 

work on the city school grounds is not a n  employee of the State, and 
demurrer of the State Board of Education is properly sustained in pro- 
ceedings against it  under the State Tort Claims Act to recover for the 
negligence of such employee in the discharge of his duties. 

Statutes  Ba- 

Where a statute employs words of general enumeration following 
a o s e  of specific classification, the general words will be interpreted to 
fall  within the same category as  those specifically enumerated under 
the maxim ejusdem generia. 

PARKER, J., dissenting. 

On certiorari to review a judgment of Fountain, S .  J . ,  August, 1958 
Civil Term, GASTOX Superior Court. 

On September 12, 1956, Beverlyan Turner, by her Next Friend, 
instituted this proceeding before the North Carolina Industrial Com- 
mission by filing a verified claim for damages against the Gastonia 
City Board of Education and the North Carolina State Board of 
Education. I n  addition to the claimant's name and address, the claim 
contained the following: 

"3. That he hereby files a claim against Gastonia City Board of 
Education for damages resulting from the negligence of Houston 
D. Tolbert. 
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"4. That  he has been damaged in the amount of $10,000.00 by 
reaeon of the negligent conduct of the employee or agent named 
above. 
"5. That the injury giving rise to this claim occurred a t  Gaston 
County, in front of entrance to Abernathy School on W. Second 
Avenue in Gastonia, N. C. on May 11, 1955 a t  9:00 a.m. 
"6. That  the injury or property damage occurred in the follow- 
ing manner: 
"That said injury occurred to the claimant's daughter when she 
was proceeding up the cement walkway leading into the said 
school when she was struck on her left ankle by a heavy cable; 
said cable striking the claimant's daughter so severely as to break 
her left ankle and do serious and permanent injury to the bones, 
muscle and nerve tissues in her ankle. 
"That the said cable struck the claimant's daughter as the re- 
sult of the negligence of Houston D. Tolbert, who was operating 
a power lawn mower on the school yard and operated said ma- 
chine in such a manner so as to strike a heavy steel cable with 
the blade of the said, lawn mower and caused the said cable to 
be propelled with great force against the person of the claimant's 
daughter, Beverlyan Turner." 

Paragraph 7 alleged that  hospital and medical bills of $231.85 were 
incurred in treating the claimant's injury. 

The Gastonia City Board of Education filed a demurrer upon two 
grounds : 

"1. The claimant was a pupil in Abernathy Primary School, which 
is a unit of Gastonia Graded School District or Gastonia Admin- 
istrative school unit, and while playing or being present upon the 
school grounds about May 11, 1955, she claims that  her foot was 
injured by a wire thrown by a power mower which was being 
operated upon the school grounds by an employee of said de- 
fendant. 
"2. Said defendant is informed and believes that  the North Caro- 
lina Industrial Commission is without jurisdiction on the fact,s 
set forth in the preceding paragraph and that  the laws of the 
State of North Carolina have made no provisions for liability 
of said defendant in such case." 

The State Board of Education joined in the demurrer. 
On hearing before the North Carolina Industrial Commission, the 

hearing commissioner sustained the demurrer and upon review by 
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the full comnlission his decision was affirmed. The claimant appealed 
to the superior court and, after hearing, Judge Fountain entered the 
following judgment : 

"This cause coming on to  be heard and being heard before the 
undersigned .Judge presiding upor. the demurrer of each defend- 
an t ;  and upon the hearing it is stipulated by the parties tha t  
Houston D.  Tolbert was an employee of the Gastonia City 
Board of Education a t  the time that  the injuries to  Beverlyan 
Turner are alleged to have been sustained, and the only question 
raised by the appeal of the plaintiff from the North Carolina 
Utilities (sic) Com~nission is the same question presented to that  
Commission for determination as follows: 

' Is  an employee of a city board of education an agent of the 
State within the meaning of the State Tort Claims Act?' 

"And the Court being of the opinion that  each demurrer is well 
taken and should he allowed and that an employee of a city 
board of education is not an agent of the State within the mean- 
ing of the State Tort Claims Act, and plaintiff's counsel in open 
Court having stated that  such question is the sole question pre- 
sented for determination by plaintiff's appeal; 
"IT I8 NOW, THEREFORE,  CONSIDERED, ORDERED 
AND ADJUDGED tha t  the demurrer of each defendant be and 
the same is hereby allowed, and the plaintiff's action is hereby 
dismissed a t  the cost of the plaintiff." 

Our writ of certiorari brought the record here for review 

L. B. Hollowell, Hugh W. Johnston for plaintiff, appellant. 
Malcolm B. Seawell, ilttorney General, Ralph Moody, Assistant 

Attorney General, Charles D. Barham, Bernard A.  Harrell, Staff At- 
torneys for defendant State Board of Education, appellee. 

Garland & Garland By: James B. Garland for defendant Gastonin 
('itv Board of Education, appellee. 

HIGG~XS, J. The facts alleged and those which arise from them by 
fair implication disclose the claim resulted from an injury to Bever- 
lyan Turner, a pupil, while she was in the act of entering one of the 
public schools of the City of Gastonia. The injury was caused by the 
negligent manner in whicll Houston D. Tolbert operated a lawnmower 
upon the school grounds. Houston D. Tolbert, a t  the time, was an 
employee of the Gastonia City Board of Education. 

The claimant contended, as a matter of law: (1) Tha t  Houston D.  
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Tolbert, having been employed by the Gastonia City Board of Edu- 
cation to mow the school grounds, was, by reason of mch employ- 
ment, fan employee of the North Carolina S h t e  Board of Education. 
(2) That  claimant may recover from the State Board damages cawed 
by the negligent a d  in a tort claim proceeding before the North Caro- 
lina Industrial Commission. 

The first question presented is whether the City and State Boards 
of Education may challenge the claim by demurrer. 

The North Carolina Industrial Comn~ission is constituted a court 
by G.S. 143-291 to hear and pass "on tort claims against the State 
Board of Education, the State Highway & Public Works Commission, 
and all other departments, institutions, and agencies of the State." 

The jurisdiction of the Commission is invoked by affidavit in dupli- 
cate setting forth certain facts which constitute the basis for the 
claim. G.S. 143-297; Floyd v. State Highway Commission, 241 N.C. 
461, 85 S.E. 2d 703; Alliance Co. v. State Hospital, 241 N.C. 329, 
85 S.E. 2d 386. Adherence to formal rules of pleading is not required 
but the claim should state facts sufficient to identify the agent or em- 
ployee and a brief statement of the negligent act that caused the 
injury. Upon the filing of a claim, the duty devolves upon the Indus- 
trial Commission to conduct a hearing, find facts, state conclusions 
of law, and make an award based thereon. However, if the claim, upon 
its face, shows that the State department or agency sought to be 
charged is nut liable, then the Commission may end the proceeding. 
It seems that  a proper way to  take advantage of the defect is by de- 
murrer. "A demurrer is a form of pleading incident to every kind of 
judicial proceeding, and may be defined as an allegation that, ad- 
mitting the facts of the preceding pleading to be true a8 stated, no 
cause is shown why demurrant should be compelled to proceed fur- 
ther." 71 C.J.S., "Pleadings," $211. See Hoover v. U .  S. 253 Fed. 2d 
266; Wooldridge Mfg. Co. v. U .  S., 235 Fed 2d 513. From the fore- 
going, we conclude that  the respondenrts (boards of education) may 
challenge the claim by demurrer and have it dismissed if it shows 
upon its face, as a matter of law, that it cannot be maintained against 
either h a r d .  

The brief of the claimant, the briefs of the City and State Boards 
of Education, and the judgment entered in the court below state the 
question in the same words: "Is an employee of a city board of edu- 
oation an agent of the State within the meaning of the State Tort 
Claims Act?" However, the claim is filed against both the Gastonia 
City Board of Education and the State Board of Eduoation. The 
judgment sustained the demurrer and dimniwed the claim as to both. 
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The writ of certiorari brings the entire record up for review: " . . . 
Its (certiorari) office extends to the review of all questions of jurisdic- 
tion, power, and authority of the inferior tribunal to do the action 
complained of . . . " Bellc's Department Store v. Guilford County, 222 
N.C. 441, 23 S.E. 2d 897; Chambers v. Board of Adjustment, 250 N.C. 
194. It is necessary, therefore, for us to review the judgment of the 
superior court as it relates t.0 both the Gastonia City and the State 
Boards of Education. 

Is the Gastun City Board of Education liable for +he injury? Al- 
though a t  the time of the injury the city schools were operated by 
trustees, the City Board of Education has succeeded to their powers, 
duties, and liabilities and, if the trustees were liable, i t  appears the 
liability would devolve upon the city board. 

The claimant contends that county and city boards of education 
are mad,e corporate bodies by G.S. 115-27 (1957 Supplement), with 
power to  sue and defend actions against them. G.S. 115-31. Their 
duties and powers are fixed by G.S. 3 15-35: 

"1. . . . It shall be the duty of county and city boards of educa- 
tion to provide an adequate school system within their respective 
administrative units, as directed by law." 
"2. . . . All powers and duties conferred and imposed by law re- 
specting public schools, which are not expressly conferred and 
immposed upon some other official, are conferred and imposed upon 
county and city boards of education. Said boards of education 
shall have general control and supervision of all mattens pertain- 
ing to the public schools in their respective units and they shall 
enforce the school law in their respective units." 

G.S. 115-47 (1957 Supplement) provides: "It  shall be the duty 
of every county and city board of education to provide for the prompt 
monthly payment of all salaries due teacher@, other school officials 
and employees, all current bills and other necessary operating ex- 
penses." 

By Chapter 1256, Session Laws of 1955, the General Assembly pro- 
vided : 

"Any county or city board of education, by securing liability in- 
surance ais hereinafter provided, is hereby authorized and empow- 
ered to waive its governmental immunity from liability for dam- 
age by reason of death or injury to person or property caused by 
the negligence or tort of any agent or employee of such board of 
education when acting within the scope of his authority or within 
the course of his employment. Such immunity shcall be deemed 



462 IN T H E  SUPREME COURT. [250 

to have been waived by the act of obtaining such insurance, but 
such immunity is waived only to the extent that said board of 
education is indemnified by insurance for such negligence or tort 
. . . "A county or city board of education may incur liability pur- 
suant to  this Act only with respect to a claim arising after such 
board of education has procured liability insurance pursuant to 
this Act and during the time when such insurance is in force." 

The foregoing provisions became effective on May 25, 1955. The 
claimant's injury occurred on May 11, 1955. We must determine the 
liability as of the date the injury occurred. Tucker v. Highway Com- 
mission, 247 N.C. 171, 100 S.E. 2d 514. We conclude the Gastonia 
City Board of Education was not liable for the tort of its employee, 
Houston D. T o l l ~ r t ,  on May 11, 1955, because on that  date the 
Board and its predecessors, the trustees, retained governmental im- 
munity. The act lifting the immunity, in its nature, was not retroactive. 
The waiver was conditioned on the Board's obtaining liability insur- 
ance, which necessarily would be prospective in order to be within 
the period of coverage. We do not pass on the question whether, after 
obtaining insurance, a claim for damages for an employee's negli- 
gence may be maintained by a claim before the North Carolina In- 
dustrial Commission or whether by an action in the superior court. 

At the time of claimant's injury, the county boards of education, 
by G.S. 115-54, 55, and 56, and the city boards, by G.S. 115-8, were 
given general control and supervision of all matters pertaining to  the 
public schools in their respective units, except as to such matters as 
the law assigned to the State Board of Education or other authorized 
agency. The duty of selecthg janitors was not so assigned and conse- 
quently remained with the local boards. See generally, Kirby v. Board 
of Education, 230 N.C. 619, 55 S.E. 2d 322; Coggins v. Board of Edu- 
cation, 223 N.C. 763, 28 S.E. 2d 527; Key zl. Board of Education, 170 
N.C. 123, 86 S.E. 1002. I t  would be unrealistic, indeed, to conclude 
the county boards of education and city trustees did not have the 
authority to select, hire, direct, and supervise those selected to care 
for the school buildings and grounds within their jurisdiction on May 
11, 1955. Lack of such power would be entirely inconsistent with the 
duties assigned to these units both before and after the changes made 
by the Act effective May 25, 1955. That Act made no substantial 
change in the budgetary methods or in plant and grounds maintenance 
and management, Coggins v. Board of Etlzication, supra. 

The General Assembly created the State Board of Education and 
fixed its duties. I t  is an agency of the State with statewide applics- 
tion. The Generiil Awmbly likewise created the county and city 
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boards and fixed their duties which are altogether local. The Tort 
Claims Act, applicable to the State Board of Education and to the 
State departments and agencies, does not include looal units such as 
county and city boards of education. 

The parties admit that Houston D. Tolbert was employed by the 
Gastonia City Board of Education to do maintenance work on the 
city school grounds. I s  he, thereby, an employee of the State? The 
question was not decided in Adams v. Board of Education, 248 N.C. 
506, 103 S.E. 2d 854. 

Tort claims may be filed before the Industrial Commislsion against 
"the State Board of Education, State Highway & Public Works Com- 
mission, and all other departments, institutions, and agencies of the 
State." Claims for tort liability are allowed only by virtue of the 
waiver of the State's immunity. Floyd v. State Highway & Public 
Works Commission, supra. Under the ordinary rules of construction, 
"departments, institutions, and agencies of the State" must be inter- 
preted in connection with the preceding designation, "State Board of 
Education and State Highway & Public Works Commission." Where 
words of general enumeration follow those of specific classification, 
the general words will be interpreted to fall within the same category 
as those previously designated. The maxim ejusdem generis applies 
especially to the construction of legislative enactments. It is founded 
upon the obvious reason that if the legislative body had intended the 
general words to be used in their unrestricted sense the speoific words 
would have been omitted. Chambers v. Board of Adjustmmt, 250 N. 
C. 195; 82 C.J.S., "Statutes," 661, 662. In no sense may we consider 
the Gastonia City Board of Education in the same category as the 
State Board of Education and the State Highway & Public Works 
Commission. For example, we may well consider the State Board of 
Agriculture, G.S. 106-2, the Board of Conservation and Development, 
G.S. 113-4, and the State Board of Public Welfare, G.S. 108-1, in the 
same general category as the State Board of Education and the State 
Highway h Public Works Commission. The Gastonia City Board of 
Education does not meet the classification. County and city boards of 
education serve very important, though purely local funotions. The 
State contributes to the school fund, but the local boards select and 
hire the teachers, other employees and operating personnel. The local 
boards run the schools. 

Claims have been allowed against the State Board of Education 
for torts committed by school bus drivers ~erv ing  local schools. How- 
ever, a t  the time, the busses were owned and operated by the State 
Board of Education. When the State board gave up hhe opevtion 
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and transferred the busses to the local boards, the Legislature pro- 
vided (1957 Supplement, § l l 5 - l8 l ) ,  upon such transfer that, "Neither 
the Skate nor the State Board of Education shall in any manner be 
liable . . . for any neglect or other action of any county or city board 
of education, or any employee of any such board, in the operation 
or  maintenance of any school bus." The provision was made by reason 
of the fact that the State Board of Education had previously operated 
the busses, and upon the transfer of ownership and operation the 
State was disclaiming responsibility for negligent operations after the 
transfer. As a corollary to the Act withdrawing liability of the State 
Board of Education for negligent acts of school bus drivers, the Gen- 
eral Assembly placed the financial responsibility for such act squarely 
on the county and city boards of education. G.S. 143-300.1. The sec- 
tion, effective July 1, 1955, amended the State Tort Claims Act by 
prwcribing lthat claims against county and city boards for such in- 
juries shall be heard by the North Carolina Industrial Commission 
under rules of liability and procedure as provided with respect to tort 
claims against the State Board of Education. 

In  this case the claim against the Gastonia School Trustees and their 
successors could not be maintained for an injury caused by a negli- 
gent employee on May 11, 1955, because of their governmental im- 
munity. Likewise the claim could not be maintained against the State 
Board of Education for the reason that the employee of the Gastonin 
City School Trustees was not an employee of the State Board of Edu- 
cation. The claim here involved, upon its face, shows i t  cannot he 
maintained against either respondent. "If the cause of action, as 
stated . . . is inherently bad, why permit him to proceed further in 
the case, for if he proves everything that he alleges he must eventual- 
ly fail in the action." Ice Cream Co. v. Ice Cream CO., 238 N.C. 317, 
77 S.E. 2d 910. 

The judgment of the Superior Court of Gaston County sustaining 
the demurrer and dismissing the claim is 

Affirmed. 

PARKER, J., dissenting. This proceeding was heard upon a demurrer. 
A demurrer lies only when 6he defect, asserted as the ground of de- 

murrer is apparent upon the face of the pleading attacked. Construc- 
tion Co. v. Electrical Workers Union, 246 N.C. 481, 98 S.E. 2d 852; 
Cheshire v. First Presbyterian Church, 220 N.C. 393, 17 S.E. 2d 344; 
Credit Corp. v. Satterfield, 218 N.C. 298, 10 S.E. 2d 914; Kennerly v. 
Town of Dallas, 215 N.C. 532, 2 S.E. 2d 538; 41 Am. Jur., Pleading, 
$ 208. 

A demurrer which requires reference to facts not appearing on the 
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face of ithe pleading assailed is a "speaking demurrer," andl is bad. 
McDowell v. Blythe Bros. Co., 236 N.C. 396, 72 S.E. 2d 860. In  that  
case the Court said: "The Court will not consider the supposed fact 
introduced by the 'speaking demurrer' in passing on the legal suffi- 
ciency of the facts alleged in the complaint." 

The Supreme Court of Vermont said in Vermont Hydro-Electric 
Corp. v. Dunn, 95 Vt. 144, 112 A. 223, 12 A.L.R. 1495: "It has been 
held that  a demurrer is not aided by facts not appearing in the plead- 
ings, even though conceded a t  the hearing." 

T o  drag in matters dehors the pleading assailed by a demurrer 
would be, in effect, an attempt to  try the case on the merits by indi- 
rection and prematurely. "Since a demurrer is itself a critic, it ought 
to be free from imperfections." McDowell v. Blythe Bros. Co., supra. 

The majority opinion states "Houston D. Tolbert, a t  the time, was 
an employee of the Gastonia City Board of Education." My study of 
claimant's affidavit filed pursuant to G.S. 143-297, and setting forth 
her claim does not show that  Houston D. Tolbert was an employee 
of the Gastonia City Board of Education. The stipulation that he 
was such an employee is dehow claimant's affidavit. The demurrer is 
bad, and the lower court should have overruled it. 

No formal pleadings are required in proceedings under our State 
Tort Claims Act. In  order to  invoke the jurisdiction of the Industrial 
Commission, the claimant, or the person in whose behalf the claim is 
made, is required by G.S. 143-297 to file with the Industrial Com- 
mission an affidavit in duplicate setting forth certain material facts. 
G.S. 143-297 does not require the use of legal and technical or formal 
language, and, the claimant is not held to the strict rules of pleading 
applicable to  common law actions. However, the claimant must have 
in his affidavit, anlong other things, "a brief statement of the facts 
and circumstances surrounding the injury and giving rise to the claim" 
showing that  he is entitled t o  relief, though he need not go further in 
stating his claim than is required by the provisions of G.S. 143-297. 

Diogunrdi v. Durning, 139 F .  2d 774, is to the effect that a com- 
plaint under the Federal Tort Claims Act inartistically drawn by a 
layman must be closely scrutinized to  determine if some claim can be 
found therein. I think the same principle applies to a complaint under 
our State Tort Claims Act. 

The majority opinion states this proceeding was instituted by filing 
a verified claim for damages against the Gastonia City Board of 
Education and the North Carolina State Board of Education. The 
claim filed states that  the injury to  Beverlyan Turner resulted from 
the negligence of Houston D. Tolbert, the employee or agent above 
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named, but i t  doesn't state whether he was the employee or agent 
of the Gastonia City Board of Education or the North Carolina State 
Board of Education. I n  my opinion, the complaint is not so totally in- 
sufficient as to  be overthrown by a demurrer. 

Gastonia City Board of Education and the North Carolina State 
Board of Education contend that the Gastonia City Board of Educa- 
tion is not an agency of the State within the meaning of the State 
Tort Claims Act. They further contend that  Houston D. Tolbert was 
employed by the local unit, paid by the local unit from local funds, 
controlled by the local unit as to  the details of his work, and answer- 
able to the local unit for the manner in which his work is performed. 
They further contend that the State Board of Education had no con- 
trol over his selection or engagement as a janitor, no control over the 
work he performed, or when he performed it, and no control over the 
amount or manner of his compensation. The facts as to the employ- 
ment of Houston D. Tolbert, as contended by Gastonia City Board of 
Education and the State Board of Education, do not appear in claim- 
ant's affidavit. 

I would remand the proceeding to the Industrial Commission t o  
determine whether Houston D. Tolbert is or is not an employee of 
t,he State within the meaning of the State Tort Claims Act. G.S. 143- 
291. When the Industrial Commission has heard the evidence, and 
found with particularity the facts in respect to his employment, and 
made its conclusion of law in respect thereto, then the Superior Court 
and this Court, if appeals are taken, can with safety and accuracy 
pass upon the question attempted t o  be presented by indirection and 
prematurely on this appeal by a demurrer, which was sustained not 
upon claimant's affidavit filed pursuant to G.S. 143-297, but upon a 
stipulation of the parties dehors claimant's affidavit. 

STATE PLANTERS BANK v. COURTESY MOTORS, INC 

(Filed 12 June, 1969. ) 

1. Banks and Banking g 9: Bills and N o h  8 9- 
A depositor and bank of deposit a r e  free to make their own contract 

in respect to deposits so  long a s  the rights of third parties are  not in- 
juriously affected and the contract is not contrary to law or public 
policy, and whether the contract between them constitutes the bank of 
deposit a collecting agent or the owner of cheques deposited is to be 
determined in accordance with bhe mutual intent a t  the time the de- 
posit is made. 
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a. c0nt-t~ § 1% 
The heart of a contract is the intention of the parties. 

3. Banks and  Banking § 9: Bills and  Notes § 9- 

The mere fact thalt the bank of deposit credits a cheque to the accoullr 
of the depositor, without more, does not constitute the hank a holder ill 
due course of the cheque. If the bank of deposit permitq the de~msilvr 
to withdraw completely o r  otherwise completely en~ploy the proceeds of' 
the cheque deposited in advance of collection, the bank of deposit, in thc 
absence of notice of any defect or infirmity in the i*heqne or in thr titlc 
of the depositor, is a holder in due course, in the absence of an agreenieut 
to the contrary. G. 8. 25-31, 

4. Sam* 
The agreement between the depositor and the bank of deposit as  set 

forth in the deposit slip to the effect that the bank of d e p i t  should 
be only a n  agent for collection of cheques deposited may be waived. 

5. Sam- Evidence held t o  raise issue of fact a s  to whether bank of 
deposit was purchaser o r  agent  for  collection of cheque deposited.. 

Evidence tending to show that a depositor deposited a cheque, using 
a deposit slip stating that the bank should be solely a n  agent for collection 
of items deposited, but that a t  the time the deposit was made i t  was t h * ~  
agreement and understanding of the partiw that  the amount of the cheque 
so deposited should be used immediately tr, pay cheques drawn on his 
accvunt by the depositor and the depositor thus given the  immediate 1)me- 
fit of the entire amount of the cheque. with evidence that the amonut of 
the depositor's account was a t  that time and thereafter wholly insuificient 
in amount to permit the bank of deposit to charge the account with the 
cheque if i t  were not collected, that  the cheque \\-as complete, regular ant1 
negotiable on its face and endorsed in blank, and that the bank hnd IIO 

notice of any infirmity in the cheque or in the tiltle of the depoqitol. 
raises an issue of fact for the jury, or,  upon \wi re r  of jury trial, f t : ~  the 
judge. a s  to whether the bank \\.as i~ pnrc.l~wsrr for value aud holtlrr i ~ i  

due course of the cheque. 

6. Bills and  Notes § 17- 
Where the bank of deposit is a purchaser and holder in due course of 

a negotiable cheque deposited by the payee, the bank can recover there- 
on as  against the drawer who had stopped payment on the cheque, not- 
withstanding that the drawer had a complete defense a s  against the 
payee. 

Unless the negotiable inslrun~ent is void by application uf statute, 
legal incapacity of the parties to coutract, or fraud in the factum, a 
bona fide holder thereof in due course without notice holds title valid 
as  against all the world, G.S. 25.78, free from any defense available as  
betweell the original parties 
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8. Appeal and Error § 4 0 -  
Where the findings of fact in a trial by the  court under agreement 

a r e  supported by competent evidence, they a re  as  conclusive a s  a verdict 
of a jury, and when such findings support the court's conclusions of law 
the judgment based thereon must be affirmed. 

APPEAL by defendant from Crissman, J., 6 October Term 1958 of 
STOKES. 

Civil action to  recover the amount of a cheque negotiable in form 
allegedly owned by plaintiff as a holder in due course. 

The parties, pursuant to G.S. 1-184, 1-185, waived a trial by jury, 
and agreed that  the Judge might find the facts, make conclusions 
of law, and render judgment thereon. 

SUMMARY OF FINDINGS OF FACT. 
Plaintiff is a domestic corporation, with its principal office in Wal- 

nut Cove, St.okes County, North Carolina. Defendant is a domestic 
corporation engaged in the automobile business, with its principal 
place of business in Charlotte, Mecklenburg County, North Carolina. 

Walnut Cove Motor Company, hereafter called Motor Company, 
a domestic corporation with its principal place of business in Walnut 
Cove, maintained a checking account with plaintiff, and a t  the close of 
business on 17 October 1957 had a balance in this account of $712.62. 
At the same time plaintiff had received cheques in excess of $12,000.00 
drawn on it  by Motor Company. On the afternoon of that  day, and on 
the following morning, the presidlent of plaintiff advised the president 
of Motor Company that  plaintiff had received these cheques of de- 
fendant in excess of $12,000.00, and that  unless Motor Company de- 
livered sufficient money to cover these cheques by one o'clock p. n ~ .  
on the following day, the cheques would be returned dishonored t o  
the forwarding banks for lack of sufficient funds t o  pay them. The 
president of Motor Company on both occasions told the president of 
plaintiff that  he would dleliver to plaintiff by the close of business the 
following day money to pay these cheques. 

On the morning of 18 October 1957 defendant a t  its place of busi- 
ness in Charlotte bought from Motor Company five new Ford auto- 
mobiles for $11,142.61, and paid for them by its cheque in tha t  
amount drawn on American Trust Company of Charlotte payable to 
Motor Company. About one o'clock p. m. on the same day the presi- 
dent of Motor Company delivered currency and other cheques and 
this cheque for $11,142.61, with the words "Walnut Cove Motor Com- 
pany, Walnut Cove, North Carolina" stamped on the back thereof, 
with two deposit slips in duplicate, to plaintiff. The total amount of 
the dleposit was $11,443.77. The receiving teller of plaintiff initialed 



N.C.] SPRING TERM, 1959. 469 

one of the deposit slips, and returned i t  to the president of Motor 
Company. This deposit slip contains the following language: ('In re- 
ceiving items for deposit or collection, this Bank acts only as de- 
positor's collecting agent and assumes no responsibility beyond the 
exe~cise of due care. All items are credited subject to  final payment 
in cash or solvent credits. This Bank will not be liable for default 
or negligence of its duly selected correspondents nor for losses in 
transit, and each correspondent so selecked shall not be liable except 
for its own negligence. This Bank or its correspondents may send 
items, directly or indirectly, to  any bank including the payor, and 
aocept its draft or credit as conditional payment in lieu of cash; it 
may charge beck any item a t  any time before final payment, whether 
returned or not, also any item drawn on khis Bank not good at close 
of business on day deposited." The bank book of Motor Company 
shows an entry of $11,443.77 on 18 October 1957. The ledger sheet 
kept by plaintiff of Motor Company's account shows a deposit of 
$11,443.77 on 18 October 1957. Solely as the result of the d,elivery of 
this cheque for $11,142.61 and in reliance thereon, plaintiff on the 
afternoon of that  day and on the following morning honored and paid 
the cheques of Motor Company which it  had on hand a t  the close of 
business on 17 October 1957 by the issuance of cheques drawn by 
itself on its account a t  the Wachovia Bank & Trust Company payable 
t o  the forwarding banks, thereby exhausting Motor Company's bal- 
ance of $712.61 and the cheque for $11,142.61. 

The automobiles sold by Motor Company to defendant had been 
mortgaged prior thereto by it  to Wachovia Bank & Trust Company 
in the amount of $11,195.29, which mortgages were recorded in the 
Register of Deeds Office for Stokes County during the period 26 
August 1957 through 14 October 1957. Upon learning of these mort- 
gages defendant stopped payment of its cheque t o  Motor Company, 
and as a result of such stop payment order American Trust Company 
upon presentment of the cheque returned it  unpaid t o  plaintiff. 

On 21 October 1957 the president of Motor Company left the 
State, and immediately thereafter Motor Company was placed in re- 
ceivership. 

Defendant has refused t o  pay its cheque, though demand for pay- 
ment has been made by plaintiff. 

On other occasions prior to 17 October 1957 Motor Company had 
overdrawn its accounh with plaintiff, and similar conversations oc- 
curred as on 17 October 1957 between plaintiff and Motor Company. 
On those occasions upon delivery of cheques payable t o  Motor Com- 
pany and duly endorsed by it  to plaintiff, plaintiff honored the cheques 
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of Motor Company then on hand, without waiting for the delivered 
cheques t o  be honored by the banks upon which they were drawn. 

When the president of Motor Company came into the plaintiff bank 
about one o'clock p. m, on 18 October 1957, as set forth above, the 
president of plaintiff told him thah since he had talked with him earlier 
that  day additional cheques totaling more than $10,000.00 drawn by 
Motor Company on plaintiff had been presented for payment, and 
that  Motor Company must deposit sufficient money by noon of the 
following day t o  pay these cheques, or they would be dishonored. The 
president of Motor Company said he would try to deposit sufficient 
funds within time to pay these additional oheques, buf failed t o  do 
so, and plaintiff dishonored said cheques for lack of sufficient funds of 
Motor Company to pay them. At the close of business on 19 October 
1957 Motor Company had on deposit with plaintiff $274.35, and 
thereafter its deposit never exceeded $124.00. 

It was the intention of plaintiff and Motor Company, when defend- 
ant's cheque for $11,142.61 payable to Motor Company was duly 
endorsed and delivered by Motor Company to  plaintiff, that  this 
oheque would become the exclusive property of plaintiff, that  title 
thereto should pass unconditionally t o  plaintiff, tha t  such transaction 
constituted a sale of this cheque to plaintiff for value, and plaintiff 
became the owner thereof. Tha t  this cheque for $11,142.61 is complete 
and regular on its face; that  plaintiff became the holder and owner 
of this cheque before i t  was overdue and without notice of any pre- 
vious dishonor; that plaintiff took this cheque in good faith and for 
value; that  this cheque was endorsed in blank by Motor Company 
and delivered to plaintiff, and was purchased by plaintiff, who a t  the 
time had no notice of any infirmity in this cheque or defect in the 
title of Motor Company. 

CONCLUSIONS OF LAW. 

One. Plaintiff is a holder in due course of the cheque for $11,142.61 
made and issued by defendant. 

Two. Defendant is liable to plaintiff for the full amount of this 
cheque for $11,142.61, with interest a t  6% per annum from 22 Octo- 
ber 1937. 

Whereupon, the Judge entered judgment that  plaintiff have and 
recover from defendant the sum of $11,142.61, with interest a t  the 
rate of 670 per annum from 22 October 1957 until paid, together with 
the costs. 

From the judgment defendant appeals. 
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Vaughn, Hudson, Ferrell dl. Carter and Robert G. Stockton, R .  M.  
Stockton, Jr. and Norwood Robinson for plaintiff, appellee. 

W o m b k ,  Carlyle, Sandridge & Rice and Wade M. Gallant, Jr. for 
defendant, appellant. 

PARKER, J. Plaintiff alleges that i t  is the owner and holder in due 
course of the cheque sued on, and entitled to enforce payment of i t  
for the full amount agaimt defendant. Defendant stopped payment 
on its cheque for $11,142.61 issued to Motor Company and duly en- 
dorsed in blank by it, and alleges as a defense of this civil action that 
plaintiff is not the owner and holder in due course of the cheque, but 
was acting only as a collecting agent for Motor Company, against 
whom defendant claims it has a good defense. 

Pursuant to the provisions of G.S. 1-184, 1-185 the parties waived 
a jury trial. The Judge's findings of fact are set forth in ten numbered 
paragraphs. His conclusions of law are set forth in two numbered para- 
graphs. Defendant has no assignment of error as to the first eight 
findings of fact. 

Defendant does assign as errors the ninth and tenth findings of fact, 
the two oonclusions of law, and the judgment entered. The ninth and 
tenth findings of fact are in substance as follows: It was the inten- 
tion of plaintiff and Motor Company, when defendant's cheque for 
$11,142.61 payable to Motor Company was duly endorsed and de- 
livered by Motor Company to plaintiff, that this cheque would be- 
come the exclusive property of plaintiff, that title thereto should pass 
unconditionally to plaintiff, that such transaction constituted a sale 
of this cheque to plaintiff for value, and plaintiff became the owner 
thereof. That  this cheque for $11,142.61 is complete and regular on 
its face; that  plaintiff became the holder and owner of this cheque be- 
fore i t  was overdue and without notice of any previous dishonor; 
that plaintiff took this cheque in good faith and for value; that this 
cheque was endorsed in blank by Motor Company and delivered to 
plaintiff, and was purchased by plaintiff, who a t  the time had no 
notice of any infirmity in this cheque or defect in the title of Motor 
Company. 

There is evidence in the Record to  this effect: At the close of busi- 
ness on 17 October 1957 Motor Company had a balance in its account 
with plaintiff in the amount of $712.62. On that  day plaintiff had re- 
ceived cheques amounting to between $11,000.00 and $12,000.00 drawn 
on it by Motor Company. These were cheques Motor Company had 
mailed from Walnut Cove. Correspondent banks had mailed these 
cheques to plaintiff. The president of plaintiff at  the dose of business 
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that day saw the president of Motor Company, and told him if plain- 
tiff honored these aheques, Motor Company would be overdrawn be- 
tween $11,000.00 )and $12,000.00. The president of Motor Company 
asked him how long he would give him to get the money. He replied 
until 12:30 p.m. the following day, when plaintiff had to pay the 
cheques or return them. The next morning the president of M o t o ~  
Company said to the president of plaintiff: "I have gat the money ill 
sight, and I have made all the arrangements, and I will have the 
money here by 12:30 like you demandd, it." About one o'clock p. m. 
on 18 October 1957 Motor Company deposited with plaintiff the 
cheque for $11,112.61 issued and dated that day by defendant to 
Motor Company as payee, duly endorsed in blank by i t  as payee, 
and received a deposit slip reciting, among other things, that  "in re- 
ceiving items for deposit or collection, this Bank acts only as de- 
positor's collectring agent." This cheque is negotiable in form and 
regular and complete on its face. All of the proceeds of this cheque 
for $11,142.61 were used by plaintiff to  pay cheques of Motor Com- 
pany drawn on it, and which were on hand on the morning of 18 Octo- 
ber 1957. When the president of Motor Company deposited this 
cheque about one o'clock p. m. on 18 October 1957, the president of 
plaintiff told him additional cheques of Motor Company totaling about 
$10,000.00 had come in. Plaintiff returned these additional cheques 
unpaid for lack of funds to pay them. The inference from this evi- 
dence is permissible, if not demanded, that a t  the time this cheque 
for $11,142.61 was negotiated to  plaintiff, i t  took i t  in good faith, 
and had no notice of any infirmity in the instrument, or defect in 
the title of Motor Company. On 21 October 1957 defendant learned 
that  Wachovia Bank & Trust Company had mortgages totaling 
$11,195.29 on the Ford automobiles i t  bought from Motor Company, 
and stopped payment on its cheque for $11,142.61 issued! to Motor 
Con~pany as payee. On 22 or 23 October 1957 plaintiff received no- 
tice that  payment of this cheque had been stopped. 

The real determinative question presented to the Trial Judge was 
whether plaintiff is the owner or a collecting agent of this cheque of 
$11,142.61. The deposit contract is a matter about which plaintiff 
and Motor Company had a legal right to make their own contract, 
so long as the rights of third parties are not injuriously affected, and 
it is not contrary to  law or public policy. Clark v. Butts, 240 N.C. 
709, 83 S.E. 2d 885; 7 Am. Jur., Banks, Section 442. What the con- 
tract between them is with respeot to the title of this cheque depends 
on their intention to be determined as a fact from the evidence. 
Worth Co. v. Feed Co., 172 N.C. 335, 90 S.E. 295; Sterling Mills v. 
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Milling Co., 184 N.C. 461, 114 S.E. 756; Denton v Milling Co., 205 
N.C. 77, 170 S.E. 107; 9 C.J.S., Banks and Banking, p. 473. "Such 
intention must, however, be determined as of the date when the de- 
w i t  is made, and not in the light of subsequent, events." 7 Am. Jur., 
Ranks, p. 319. "The heart of a contract i-s the intention of the parties." 
Jones v. Realty Co., 226 N.C. 303, 37 S.E. 2d 906. 

There can be no doubt about the fact that Motor Company and 
plaintiff intended, when this cheque for $11,142.61 was deposited, that 
the entire proceeds of the cheque should be used, by plaintiff im- 
mediately upon deposit t o  pay the cheques of Motor Company, which 
plaintiff had received the day before from correspondent banks, and 
had no funds on deposit of Motor Company to pay, and it was so 
used. All the evidence plainly shows that Motor Company had no 
funds against which defendtant's cheque could be charged back, if i t  
was dishonored or payment upon i't stopped. This cheque was for 
$11,142.61, and Motor Company at the close of business on 19 Octo- 
ber 1957 had on deposit with plaintiff $274.35, and +hereafter its de- 
posit never exceeded $124.00. 

Although the overwhelming majority of the courts have held that 
the mere crediting of the proceeds of !a cheque to the account of its 
depositor will not, without more, make the bank a holder in due 
course of the cheque, it has been held, or stated by a large majority 
of the courts that when the bank permits its depositor to withdraw 
completely or otherwise completely employ the proceeds of the cheque 
deposited in advance of collection and prior to receipt of any notice 
that payment of the cheque has been stopped or that there is any 
infirmity in the cheque or defect in the title of the person negotiating 
it, khe bank of deposit, in the absence of an agreement to the contrary, 
has given value for the cheque, and is the owner of it and a holder 
in due course. Bank v. McNair, 114 N.C. 335, 19 S.E. 361; Latham v .  
Spagins, 162 N.C. 404, 78 S.E. 282; Trust Co. v .  Bank, 166 N.C. 
112, 81 S.E. 1074; Bank v. Roberts, 168 N.C. 473, 84 S.E. 706; Led- 
well v. MiUing Co., 215 N.C. 371, 1 S.E. 2d 841; Lowrance Motor CO. 
v. First Nat. Bank, 238 F. 2d 625, 59 A.L.R. 2d 1164; 9 C.J.S., Banks 
and Banking, pp. 474-475; 10 C.J.S., Bills and Notes, Section 316b; 
8 Am. Jur., Bills and Notes, Section 442; 7 Am. Jur., Banks, Section 
452; Annotation 59 A.L.R. 2d pp. 1181-1184. 

G.S. 25-31 provides that "where value has a t  any time been given 
for the instrument the holder is deemed a holder for value in respect 
to al'l parties who became such prior to that time." In  Bank of Sut- 
ton v. Skidmore, 113 W. Va. 25, 167 S.E. 144, the Court said in re- 
sped, %o a etatute eimilar to G.S. 25-31: "This rule also antedates the 
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N. I. L. Lord Ellenborough said in 1807 that when paper was left 
with a banker for collection, he became an agent, but, 'If the banker 
discount the bill or ladvance money upon the credit of it, that alters 
the case; he then acquires the entire property in it, or has a lien on 
it pro tanto for his services (sic).' Giles v .  Perkins, 9 East, 12, 14." 
In  our copy of English Reports, Full Reprint, 103, p. 477, 478, (King's 
Benoh Book 32)) the last word in the quotation from Giles v .  Perkins 
reads advance instead of services. 

Defendant contends that the notice upon the deposit d ip  received 
by Motor Company, when i t  deposited the $11,142.61 cheque, recit- 
ing that  plaintiff acts as a collecting agent in receiving this cheque, 
and that  the cheque is credited to Motor Company's account subject 
to final payment in cash or solvent credits, prevents the passing of 
title of this oheque to plaintiff. 

The bank may waive such a provision. 7 Am. Jur., Banks, p, 326. 
I n  LedweU v .  Milling Co., supra, there were simibar recitals in the 
deposit slip. The Court in awarding a new trial said: "Under the 
evidence in this cause i t  clearly appears that  the draft in question 
was originally deposiked with the appellant under a written agreement 
that  the bank was to act as collector. This agreement being in writ- 
ing, i t  is not eubject to contradiction by proof that another and a 
different agreement was in fact a t  the time made. There is, however, 
evidence offered by the appellant from which a jury might permissibly 
draw the conclusion that after the proceeds of this draft were de- 
posited in the appellant bank they were drawn against by the de- 
positor and the checks were honored by the bank, and that in fact, 
the proceed8 of the draft were actually paid to the depositor. . . . 
Upon a conaideration of the authorities on the subject, we are of 
the opinion that the appellant has offered sufficient evidence to re- 
quire the submission of this cause to a jury on the question as to 
whether the original agreement that  the bank should act as collector 
only was thereafter waived." 

In  the instant case i t  clearly appears from the evidence that when 
the $11,142.61 cheque was deposited with plaintiff the agreement be- 
tween Motor Company and plaintiff was that  all of the proceeds from 
i t  were to  be used to pay cheques of Motor Company which plain- 
tiff had received the day before, and which Motor Company had no 
funds on deposit to  pay, and were so used, and that  Motor Company 
and plaintiff used the standard form of a deposit slip. Regardless of 
formal statements on a deposit slip such a+s that  deposits are accepted 
for collection only, or that  items are credited conditionally, or are 
subject to final payment, if the facts and circumstancea eurrounding 



N.C.] SPRING TERM, 1959. 475 

the making of the deposit indicate at the time i t  was made i t  was the 
actual agreement and intention of the parties that the depositor might 
withdraw completely the deposit, or otherwise completely employ it, 
and he does so, the title to the item deposited thereupon passes to 
the bank. Lowrance Motor Co.v First Nat. Bank, supra; McAuley v. 
Morris Plan Bank of Virginia, 155 Va. 777, 156 S.E. 418; 9 C.J.S., 
Banks and Banking, pp. 475-476; Annotations: 99 A.L.R. 497, 59 
A.L.R. 2d 1181, 1187. "The more recent cases, however, do not regard, 
such statements ahs conclusive upon the question of title; they take 
the position that  they should be considered in determining whether 
the parties intended that title to commercial paper should pass to 
the bank, but they yield to the actual agreement of the parties as 
evidenced by a course of conduct or otherwise." 7 Am. Jur., Banks, 
p. 326. See Universal C. I. T. Credit Corp. v. Guaranty Bank & Tr. 
Co. (1958), 161 F. Supp. 790. 

Considering the facts and attendant circumstances surrounding 
the making of the deposit of the cheque sued on and the use made 
of .the entire proceeds of this cheque, and the recitals in the deposit 
slip, i t  was an issue of fact for the Trial Judge to determine, a jury 
trial having been waived, as to whether plaintiff and Motor Com- 
pany intended by the actual agreement between tnem, when the 
oheque was deposited, that  title to the cheque sued on should pass 
to plaintifi, OP that plaintiff should receive the cheque as a collecting 
agent. 

There is substantial competent evidence in the Record to support 
the Court's findings of fact numbered nine and ten. Such being the 
case, these findings of fact are as binding as the verdict of a jury, 
and are conclusive 3n appeal. Milk Cornmisszon v. Galloway, 249 N. 
C. 658, 107 S.E. 2d 631; St.  George v. Hanson, 239 N.C. 259, 78 S.E. 
2d 885. 

Trust Co. v. Raynor, 243 N.C. 417, 90 S.E. 2d 894, relied on by de- 
fendant, is distinguishable. In  that  cme the bank was not a holder 
in due course of the cheque sued on, and further the evidence was 
susceptible of only one construction, and that was that the bank re- 
ceived the cheque as an agent for oollection. 

The findings of fact support the first conclusion of law that plain- 
tiff is a holder in due course of the cheque for $11,142.61. G.S. 25-58. 

Subject to certain limitations, e. g., when a negotiable instrument 
is declared void by statute, legal incapacity to contract, fraud in 
the factum, which are not relevant t o  the case sub judice, the rule 
under the law merchant and also under the Uniform Negotiable In- 
strument A d  is tihat a bona fide holder of a negotiable in~trument in 
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due course holds a title valid as against all the world. Reddick v.  
Jones, 28 N.C. 107; Glenn v. Bank, 70 N.C. 191; Ward v. Sugg, 113 
N.C. 489, 18 S.E. 717; Bank v. Felton, 188 N.C. 384, 391-2, 124 S.E. 
849, 854; Finance Corp. v. Rinehardt, 216 N.C. 380, 5 S.E. 2d 138; 10 
C.J.S., Bills and Notes, Sections 482, 499 (b), 503, 506(a), (b),  (c) 
and (d) ; 8 Am. Jur., Bills and Notes, Section 355. 

As plaintiff is a holder in due course under our Negotiable Instru- 
ments Act of ;this, cheque for $11,142.61, i t  holds the cheque free from 
any defect of title of Motor Company and free from any defense 
available to defendant against Motor Company, and may enforce 
payment of the cheque for the full amount against defendant. G.S. 
25-63; Bank v.  Atmore, 200 N.C. 437, 157 S.E. 129; Trust Co. v. 
Boykin, 192 N.C. 262, 134 S.E. 643; Bank v. Starkey, 190 N.C. 867, 
129 S.E. 727; 8 Am. Jur., Bills and Notes, Sections 355, 356. For a 
similar statement of the law by this Court under the law merchant 
see: Riddick v. Jones, supra; Glenn v. Bank, supra; Ward v. Sugg, 
supra; Bank v. Felton, supra. 

The findings of fact support the second conclusion of law that de- 
fendant is liable to plaintiff for the full amount of this cheque for 
$11,142.61, with interest. 

The findings of fact are sufficient to support the conclusions of law, 
and the judgment based thereon. Lumber Co. v. Chair Co., 250 N.C. 
71,108 S. E. 2d 70; Woody v. Barnett, 239 N. C. 420, 79 S. E. 2d 'is9 

All defendant's assignments of error are overruled. The judgment 
below is 

Affirmed. 

KATHLEEN McC. ANDREWS v. T H E  EQUITABLE LIFE ASSURANCE 
SOCIETY O F  THE UNITED STATES. 

(Filed 12 June, 1959.) 

Insurance g B7- Testimony held insuf8cient to show t h a t  employee was 
totally disabled at t h e  t ime of discharge terminating h e r  insurance. 

Evidence tending to show that  a n  employee was discharged for viola- 
tion of company rules, that  for some years prior to her discharge she 
had suffered severe headaches and had intermittently lost time from 
work because of them, together with expert testimony that the head- 
aches were due to nervous tension and were without organic basis, 
ie lteld insufficient to show that  the employee was disabled on the date 
of her discharge terminating her disability insurance under the group 
pnlicy sued on, and testimony of experts a s  to their opinion that she 
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was totally disabled at  the time of her discharge was nullifled by their 
testimony on cross-examination admitting that if she performed the 
duties of her employment on the date of her discharge she was not 
then totally disabled. 

APPEAL by pllaintiff from Armstrong, J., a t  October 20, 1958, Term 
of FORSYTH. 

Civil action to recover total and permanent disability benefits 
under a group insurance policy. 

The record on this appeal discloses that a t  pre-trial hearing the fol- 
lowing stipulations were made: 

"1. That  on the 3rd day of December, 1929, the defendant issued to 
the R. J. Reynolds Tobacco Company, for the benefit of its employees, 
what is known and designated as a Group Life Insurance Policy, which 
said policy, being Policy No. 3255, was in full force and effect on 
the dates mentioned in the pleadings, and is marked Plaintiff's Ex- 
hibit No. 1. 

"2. That on the 28th day of January, 1945, ithe defendant issued to 
plaintiff its certificate No. 3255-27253, under the terms of which the 
defendant agreed to pay the plaintiff, in the event she became totally 
and permanently disabled, as defined in said certificate of insurance, 
the benefihs referred to therein, to wit, the amount of $8,000.00, pay- 
aLble in monthly installments. 

"3. The plaintiff was employed by the R. J. Reynolds Tobacco 
Company on January 28, 1945, and was discharged by the R. J. 
Reynolds Tobacco Company from her employment with that com- 
pany on February 7, 1957, and that prior to February 7, 1957, the 
plaintiff was insured under the above certificate of insurance, which 
was terminated and ceaised to be in full force and effect upon the 
date of her discharge on February 7, 1957, in accordance with the 
terms and provisions of the certificate. 

"4. That  the plaintiff, before institution of thie action, duly com- 
plied with the terms of said insurance policy in the filing of notice 
of her claim." 

The certificate of insurance issued by the defendant t o  the plaintiff, 
in so far as pertinent to th'is appeal, provides that  "In the event that 
any Employee while insured under the aforesaid policy and before 
attaining age 60 becomes totally and permanently disabled by bodily 
injury or disease and will thereby presumably be continuously pre- 
vented for life from engaging in any occupation or performing any 
work for compensation of finanoial value, upon receipt of due proof 
of such disability before the expiration of one year from the date of 
commencement, the Society will, in termination of all insurance of 
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such Employee under the policy, pay equal monthly disability-install- 
ments," etc. 

Plaintiff Kathleen Andrews, as witness for herself, testified in part: 
"I was employed by the R. J. Reynolds Tobacco Company. I 

started work * * July 28, 1944. I was issued an incsurance policy, 
covering permanent disability, about six months after I went to 
work for the company * * I worked a t  Factory Number 9 * 
I don't remember just exactly what my classification was, but we 
were working on Prince Albert tobacco in 1945. After *hat time I 
moved around all over the entire factory, in all the departments, all 
the plants except one. 

"In February of 1957 I was an inspector on a cigarette machine 
in Plant Number 64 where Salem cigarettes were made. I had been 
an inspector in the cigarette factory approximately two or two and 
a half years a t  that time * 

"The general state of my health has been poor since I went to 
work for Reynolds Tobacco Company in 1944. The first ten years I 
lost four hundred and forty-five days on r,ccount of my health * 
(in August of 1955). At that time the condition of my health w w  
bad. I was under the care of a doctor ' After August of 1955 I 
think I was absent around two hundred days in the ncxt two years 
because of my health. That was from August of 1055 until February 
of 1957. I had severe headaches, and I had quite a bit of trouble 
with my kidneys. I was not operated on for my kidney trouble, but 
I had several kidney treatments. I was admitted to the hospital 
because of my kidney trouble. 

"I suffered from severe headaches. I have the headaches all the 
time, but about two days out of a month they are not quite as bad 
as they are the rest of the time. That condition was gradually get- 
ting worse. I don't remember how old I was when my headaches 
started, but I do remember that I started having them before I 
started to scliool, when I was approximately five or six years old. 
They had gradually gotten worse as I have gotten older. In  Nov- 
ember of 1956 I think I was working in Plant Number 64. At that 
time the condition of my health was gradually getting worse all 
the time. As to whether or not I mimed any work in November of 
1956: I was out so much until really I don't know just when I was 
out. As to  December: I just don't remember exactly the dates I 
was out, but I think I was out some in December. I was out in Jan- 
uary of 1957. I wlas out the first of January for either one or two 
days, and then the last of January I was out for six days. I returned' 
to work either the 3rd or 4th of February, I don't remember which, 
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but i t  was on a Monday. At that  time I still wasn't feeling g d .  
I don't recall whether or not I was working on the 186h of January, 
1957. It was the last of January that  I was out. From the time I 
last returned to  work there until the time that  I was discharged, 
my condition was getting worse. I was receiving medical treatment 
when I was out in January. Dr. G. J. Robbins and Dr. Hart  were 
treating me. * In  January of 1957, the period about which I am 
now testify(ing), I had another severe headache and my kidneys 
got bad. Dr. Robbins and Dr. Hart  were prescribing medicine for 
me. February 7th was the last day that I worked. When I went 
to work there thak day, I had a very bad headache. I had taken 
four B. C. powders from 6:30 until 8:00 o'clock that  day. I also 
took some after I left the factory which was about 10:30. I did 
not take any cigarettes that morning * * After I returned to  
work in January of 1957, I was not able to perform my work 
properly. I was having severe headaches. For the headaches I was 
taking B. C. powders, Anacin tablets, Goody powders, Bufferin itablets, 
and the medicine that  the doctor had prescribed for me. I would take, 
on the average, about eight to ten B. C. powders a day, and I was 
taking my medicine that the dioctor had prescribed in addition to 
those. 

"Since I left the employment of Reynolds Tobacco Company, my 
health has gotten worse than it was then, and I am not able to  do 
anything a t  all now. I have not been able to do any regular work. I 
have not had any regular work * * I couldn't keep the housework 
up like it should be * * . I was not able to do the housework then. 
I am not able to do it now * * * I do not do the housework now be- 
cause I don't feel like it, Right now my condition is very poor. This 
morning I got up the first time a t  a quarter after six, took something 
for my head, went back to bed, and got up again a t  11:30. I have 
taken three B. C. powders since I got up a t  11:30. I carry with me 
a t  all times something t o  take for my headaches. I have with me now 
two large packs of B. C. powders, a bottle of Bufferin tablets, and 
my prescription that Dr. Robbins gives me * * * If I follow Dr. 
Robbins prescription as he has given it to me, I sleep all the time 
* * *  1 7  

Then plaintiff, under cross-examination, testified in pertinent part 
as follows: "I started work for Reyn,olds Tobacco Company in 1941. 
At that time I was thirty-eight years old * * I was out either one 
or two days during the first part of January 1957. After those * 
I worked regularly every day up to  about January 18, 1957. I think 
$1.67 per hour is what I was making * * that  was the highest rate 
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paid at that time for cigarette inspectors * from January 18th 
through January 22, 1957, I was out six days- that didn't include 
Saturday and Sunday. I don't think I went back to work on Jan- 
uary 28, 1957. It wa.~ around ithe firat of February * * * After I went 
back to work, I worked every day up until February 7, 1957 * 
being paid at the rate of $1.67 per hour for my work * * On Feb- 
ruary 7th and from the first of January, 1957, I had been working 
i n * + *  Factory #64. I know i t  is against the rules t o  take cigarettes 

off the premises. There is a sign posted in every department * 
Mr. Leight did not tell me that I was being discharged because of 
my taking those cigarettes contrary to the rules. He just told me he'd 
have to discharge me I returned the next day and received a 
oheck " for all wages the company owed me up to and including 
the time I worked on February 7, 1957." 

Dr. Richard C. Proctor, witness for the plaintiff, admitted by de- 
fendant to be a medical expert, specializing in the field of psychiatry, 
testified in part: "I examined Mrs. Kathleen Andrews on March 4, 
1957 She told me that  she had missed, about one-fourth of the 
time from work for the preceding year prior to the time I saw her, and 
that she had been employed a t  the Reynolds Tobacco Company for 
about twelve and a half years in her work there. As a result of my 
examination, i t  was my opinion that she was suffering from tension 
headaches, what is called phychiatrically, a conversion reaction. I 
think that everybody has a certain amount of nervous tension or 
energy within them. Quite commonly with people this energy is con- 
verted into a physical symptom. In  some people i t  is converted into 
headache-- in others into nausea and vomiting, and i t  was my opin- 
ion in this particular patient that this tension, this nervous energy 
was converted into headaches. To a person suffering from this con- 
version reaction, the headache is real and can be disabling. I had, on 
March 4, 1957, an opinion satisfactory to myself, as to whether or 
not Mrs. Andrews is totally and permanently disabled so that she 
is unable to work with reasonable continuity in her usual occupation 
or in such an occupation as she is qualified physically and mentally 
under all the circumstances to perform substantially the reasonable 
and essential duties incident thereto; my opinion is that  she was 
not able to perform the duties mentioned. I have an opinion as to 
whether or not she will be able to perform them in the future. I don't 
believe she will. 

"If the jury should, find from the evidence and by its greater weight 
that in January of 1957 Mr6. Andrews was suffering from these 
headaches; that  she had been absent from work on numerous occe- 
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sions on  count of i t  in the paat and that her physical and mental 
condition a t  that  time was approximately thk same as it was when 
I examined her in March of 1957, I 'have an opinion, satisfactory to 
myself, as  h whether or not in January of 1957 Mrs. Andrews was 
permanently and totally disabled. My opinion is that she was perma- 
nently and tabally disabled." 

And continuing on cross-examination Dr. Proctor testified in per- 
tinent part: "I did not know that  on the specific day of February 7, 
1957, Mrs. Andrewe went to work about 7:30 in the morning and 
worked for several hours and was paid $1.67 an hour by the R. J. 
Reynolds Tobacco Company for her work. I did not know that  Mrs. 
Andrews worked the specific days from February 1st up until Feb- 
ruary 7th and worked the full work load down there and was paid 
$1.67 an hour as a cigarette inspector. As to whether or not she was 
able to work; Mrs. Andrews was working. If a person works, that 
is some evidence that they are able t o  work. I am testifying about 
facts that don't take into account the fact that  she did work many 
days and was paid a t  the going rate. Mrs. Andrews was just in my 
o5ce one time, for practioally an hour. I took a history during that 
time. In her history she told me about 6he headaches. Headache is 
a very common ailment. It is about one of the most m m o n  ail- 
ments that all human flesh is addicted to. There are a lot of people 
who have headaches and nobody knows the cause of them. It is 
nothing organic. It is just a part of the makeup of that  particular 
person. I know plenty of people * * * who have headaches, but yet 
they are working and, carrying on in the great duty of life. If you'd 
say everybody is totally and permanently disabled and thereby pre- 
vented for life from engaging in any permanent employment because 
they have headaches every now and then, you would rule out a lot 
of people * ." 

Dr. G. J. Robbins, witness for plaintiff, was admitted by defendant 
to be a duly licensed doctor in general practice. He testified in part: 
"I have seen and have treated Mrs. Kathleen Andrews. The first 
time I saw her was in April, 1956, or thereabouts * * I saw her in- 
termittently after that. I received a history during the course of my 
treatment of her. On the initial visit she had primarily the head- 
aches; I took a history as to headaches, upper respiratory infection, 
colds and pleurisy. She had had the headaches for many years. They 
were a t  times incapacitating * * * She enumerated various stresses 
that caused these particular headaches. As far as physically, there 
were no actual physical ailments, nothing organically wrong as re- 
gards the headaches. My diagnosie was that they were tension head- 
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aches which is the same thing as tension hysteria, conversion head? 
ache is one type * * * I was still seeing her in the early part of 1957 
* *  *11 

Dr. Robbins wais asked, "Now, doctor, from your examinations 
which you have made of Mrs. Andrews * * * with particular reference 
to her condition as you knew it as her physician in January of 1957, 
do you have an opinion satisfactory to  yourself, as to whether or 
not Mrs. Andrews is totally and permanently disabled so that  she 
is unable to work with reasontable continuity in her usual occupa- 
tion or in suoh an occupation as she is qualified physically and 
mentally and under all circumstances to perform substantially the 
reasonable and essential duties incident thereto?" 

He answered that  he had such an opinion, and thrat i t  was that  
"She is unable to  perform the duties that you have outlined." 

Dr. Robbins further testified in part: "If the jury should find, from 
the evidence and by its greater weight, that over a period of many 
years, since Mrs. Andrews was a little girl of about school age or be- 
fore, she had had recurrent headaches; that over the years these 
headaches had become worse as she grew older; that  she reached 
the point that she had them draily, with maybe one or two days 
out of each month; that during the years she lost intermittent periods 
from work because of these headaches; that in 1955 and 1956 she 
was out of work on a number of occasions due to the headaches; 
that during that period of time her headaohes became worse; that 
in January, 1957, she was continuing to suffer with these headaches, 
which worsened, rather than getting bettcr; that she has not worked 
since February 7 ,  1957, and that  since that time her headaches have 
become worse instead of better; that she is not able to do her house- 
work, I have an upinion, satisfactory to myself, as to whether or not 
in January, 1957, Mrs. Andrews was pmmanently and, totally dis- 
abled: My opinion is that she was permanently disabled and that  
her disability was total." 

Then the doctor, under cross-examination, continued in pertinent 
part: "All that I found wrong with Mrs. Andrews was a respiratorv 
condition and tension headache when she came to see me in April, 
1956 * * * she stayed away from work on account of the respiratory 
condition approximately four days, from my records. After she re- 
covered~, she was allowed to  go back to work * * * and I assume she 
did * * * I let her go back to work. At Reynolds * * she was able 
.to go back to her job as the operator of a cigarette machine * * 
she was not totally and permanently disabled a t  that time. 

"I saw her next in May of that year. According to my records, 
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then again she was out from work about four or five days * * * She 
bad a kidney ailment * * * After the kidney infection cleared up, I 
approved her to go back t o  work again * * * I n  my opinion, a t  that  
time she was not totally and permanently disabled * * * I took her 
blood p r w u r e  * * a number of times, and i t  was normal every 
time. Blood pressure is one of the revealing factors tha t  a doctor 
looks for when somebody comes to him to  find out whether or not 
they are really sick. I never did find this lady's blood pressure ele- 
vated a bit. It was borderline. 1 never found anything the maMRr 
with her head. * * I saw her again later on in May of that  year 
* * o  We thought she had a stomach condition (gall bladder) and 
hospibalized her * * * We discharged her from hospital on June 5th 
* * i t  She didn't have any stomach disorder. I n  my opinion, tension 

is oausing the headaches she was complaining about. We all have 
tension. Everybody sitting in this couxitroom a t  one time has ten- 
sion * * * The only thing I could find causing these headaches she 
waa complaining about was tension. I could find no organic condi- 
tion that  was causing the headaches. I r e l i d  upon her word almost 
altogether that  she was having these headaches." 

Chet McCann, witness for plaintiff, testified in part:  "I am the 
father of Mrs. Kathleen Andrews. During and prior to January of 
1957, I.saw Mrs. Andrews most of the time about once or twice a 
week. She was just sick all the time; looked like sometime. when I'd 
see her, her eyes were just sticking out on stobs nearly; and, of 
course, when she didn't have that headache or something, why seem- 
ed like she was a little more 'perter'. She complained, to me of hav- 
ing headache; she had it  most of the time about every two weeks; 
looked like she'd h'ave it  worse about every two weeks than any other 
time. She was just pale and white, looked like she couldn't hardly 
go a t  all. Sometimes she'd walk pretty good, and sometimes she'd 
stagger. She didn't complain t o  me about nothing but that head- 
ache. She has had, headaches off and on for ten or twelve years, I 
reckon." 

In  response to  the question: "The condition which you have de- 
scribed as having seen her over a period of ten or twelve years and 
up t o  and including January of 1957, had it improved or had it got- 
ten worse?", the witness answered, "Yes, it seemed like it gets worse 
all the time." And in response to this question: "Now, Mr. McCann, 
from your observation and contact with your daughter, Mrs. Kath- 
leen Andrews, and based upon your observation of her, do you have 
an opinion, satisfactory to  yourself, as to  whether or not in January, 
1957, she was able t o  work with regularity and carry on the duties 
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incidenlt to her occupation?", the witness answered: "No, I don't 
think she was." 

At the close of plaintiff's evidence the defendant, demurred to 
the evidence, and moved fw judgment as of nonmit. Moltiion was d- 
lowed. Plaintiff excepb thereto andl appeals to Supreme Court and 
assigns error. 

Fred 214. Parrish, Jr., W. Scott Buck for plaintiff, appellant. 
Womble, Carlyle, Sandridge & Rice for defendant, appellee. 

WINBORNE, C .  J. The determintutive question on this appeal is 
whether the trial court erred in sustaining defendant's motion for 
judgment as of nonsuit entered a t  the close of plaintiff's evidence. 
Testing the sufficiency of bhe evidence, under applicable principles of 
law, in the light most favorable t o  pbaintiff, and giving to her the bene- 
fit of >all reasonable inferences to be drawn therefrom, it is manifest 
that the trial court correctly ruled in ganting the nonsuit. 

The identical provision, pertaining to total permanent disabiliky 
has been the subjmt of four ather recent cases in this Court against 
the present defendant. They are: Boozer v. Assurance Society, 206 
N.C. 848, 175 S.E. 175; Johnson v. Assurance Society, 239 N.C. 296, 
79 S.E. 2d 776; Drummond v. Assurance Society, 241 N.C. 379, 85 
S.E. 2d 338, and Fair v. Assurance Society, 247 N.C. 135, 100 S.E. 2d 
373. 

The faots in these cases are similar to the facts in instant case, in- 
deed, more favorable t o  plaintiff, for there the pbaintiffs had some or- 
ganic condition,- while here the plaintiff has no organic disease. 
And in neither does it appear that  a t  the time the insurance was ter- 
minated the plaintiff was totally and permanently disabled within 
the meaning of the insurance provision of the insurance policy. 

The testimony of hhe doctors, under cross-examination, completely 
negatives any opinion given on direct examination to the effect that 
plaintiff, a t  the time the insurance was terminated, was totally and 
permanently disabled. 

Hence, as in the cases above cited, evidence does not support the 
crucial averment which is essential to recover, to wit: that she was 
totally and permanently disabled by bodily injury or disease and 
will thereby presumably be continuously prevented for Iife from en- 
gaging in any occupation or performing any work for compensation 
of financial value - on or before February 7, 1957, the date of her 
discharge for cause and the termination of the insurance. 

The judgment below is 
Affirmed. 
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THE RED SPRINGS CITY BOARD O F  EDUCATION V. MARY C. McMIL- 
LAN, CORNELIA S. McMILLAN, HAMLLTON McMLLLAN, MIGNON 
McYILLAN, JANE McMILLAN, MaRY E. PALMER AND HUSBAND, MEL- 
VIN PALMER, A N D  CATHERINE M. TUDOR AND HUSBAND, CHARLES 
TUDOR. 

(Filed 12 June, 1959.) 

1. Eminent Domain Q 7b- 
Under G.S. 40-12 allegation that  the agency or corporation seeking 

to acquire land by condemnation had made a bona pde attempt to pur- 
chase the land by agreement is jurisdictional but presents a question 
to be decided in the Arst instance by the clerk, subject to review by 
the judge, and does not raise a n  issue of fact for the jury. 

Where the court And6 upon supporting evidence that  petitioner nego- 
tiated for the purchase 09 the land and that respondents stated they 
would not sell a t  any price, its conclusion thaat 'petitioner had complied 
with the provisions of G.S. 40-12 will not be disturbed, notwithstanding 
the absence of evidence that  petitioner ever made a specific offer, since 
the law does not require the doing of a vain thing. 

3. Eminent  Domain § 9- 
In  proceedings to condemn land, the burden is properly placed upon 

respondents to prove their damages by the greater weight of the evi- 
dence. 

4. Judgments § 17b- 

The judgment must conform to the verdict of the jury in all substan- 
,tial particulars. 

5. Eminent  Domain 9 5- 

I t  is error for the judgment for the amount Axed by the jury as  com- 
pensation in condemnation proceedings to award interest from the date 
the condemnation proceedings were instituted, since i t  will be assumed 
that  the jury in fixing the amount of the damages included therein any 
interest properly recoverable, and on appeal the judgment will be amend- 
ed by striking out the item of interest but will stand for the amount 
assessed by the jury with interest from the rendition of the judgment. 

PARKER, J.. concurring in the result. 

HIGOINS, J., joins in the concurring opinion. 

APPEAL by both respondents and petitioner from Williams, J., at  
May 1958 Term of ROBESON- argued as No. 744 a t  Fall Term 1958. 

Special proceeding instituted 10 June, 1957, by the Red Springs 
City Board of Education to condemn a c e ~ a i n  traot of land in the 
town of Red Springs, Robeson County, North Carolina, specifically 
described in Exhibit A attached to the petition of petitioners, owned 
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by Mary C. McMillan, and others, respondents, for sohool purposes. 
Pertinent to this appeal i t  is alleged in the petition: 
"7. That  petitioner has been unable to acquire the said premises 

described in Exhibit A hereto attached by purchme and has been un- 
able to get an agreement for the purchase of the said premises. 

"8. That  petitioner has attempted to negotiate for the purchase of 
said property with defendants and has made to defendants a fair 
and reasonable offer for said premises but defendants refuse to ac- 
cept said offer and refuse to make any counter-offer." 

Whereupon petitioner prays that the aforesaid tract of land be 
condemned for its purposes as provided by law. 

In answer thereto respondents aver : 
"7. That  seventh paragraph is denied, and these respondents say 

that the petitioner has made no b o w  fide effoxit to  acquire the said 
lands by purchase from these respondents, ' ' 

"8. These respondents my  that there has been no bona fide effort 
to negotiate for the purchase of said property from these respondents 
and no offer has been made, only a mere statement of the opinion of 
values, wifhout any effort to negotiate a purchase of the same, and 
except as herein admitted the said eighth paragraph is denied." 

Upon the trial in Superior Court the parties offered evidence, and 
the case was submitted to jury on issue shown hereinafter, answered 
a s  indicated, upon which judgment was enhered as hereinafter shown, 
from which both respondenlts and petitioner appeal to Supreme Court 
'and assign error. 

Varser, Mclntyre, Henry & Hedgpeth for respondents, appellants 
and appellees. 

Henry A. McKinnon, William E.  Timberlake for petitioner up- 
pellant and appellee. 

The appeal by  respondents, McMillan, appellants: 

WINBORNE, C. J. These appellants in brief filed on this appeal 
make this statement of facts: "The petitioner, Red Springs City 
Board of Education, an administrative unit in the school system of 
Robeson County, instituted three proceedings to condemn additional 
lands adjoining its school site, and the respondents answered as ap- 
pears of record. The three proceedings were consolidated for trial in 
ithe Superior Court, and the appeal by the respondents is one of these 
proceedings, the other two, called $he Hodgin and, McKenzie interests, 
have not appealed and are not further interested. 

The respondente McMillan own a small parcel of land desired by 
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the petitioner, and a proceeding was instituted, along with two others, 
60 condemn the respondents' land, described in the petition. 

"There is no dispute about the description of the area of land 
claimed for condemnation. 

"These three proceedings, including the McMillan proceeding were 
instituted 10 June, 1957. Three proceedings, including the McMillan 
lands had been inst i tutd prior to  that  time, but on accounh of the 
amendment to  the school condemnation law enaoted by the General 
Assembly of 1957, the first proceedings were dismissed and the peti- 
tioner proceeded on 10 June, 1957, under the amendment enacted in 
1957, putting such proceedings within the terms of the Eminent Do- 
main Statute, Chapter 40, General Statutes 40-1 t o  40-53, and the 
instant proceeding was conduoted pursuant to Chapter 40 of the 
General Statutes, as above indicated. 

"The several steps provided by the above statute were complied 
with and were had before the Clerk and the appraisers, and upon 
the return of the appraisers and the exceptions filed by both sides 
t o  the rulings severally made, until the cause reached the Superior 
Court and the court, by consent of the parties, struck out all of the 
orders heretofore made and proceeded to try the w e  de novo upon 
the pleadings as filed. There was no dispute as t o  the fact that  the 
petitioning Board of Education had determined that  the land sought 
to  be condemned was needed for school purposes. 

"The court reserved the question as to whether there had been 
p u p a l  ~lc&iatinns to  ,acquire the land sought to  be condemned be- 
fore the proceeding was I I l a t i t u + d ,  as appears in the record. 

"The respondent appellants contend that pre] udloe was sutterecl by 
them in the trial, in the several exceptions and assignments of error 
noted herein, and that  they did not receive a t  the hand6 of the jury 
adequate cornpensakion for their lands and, apparently no considera- 
tion whatever for the effect of taking the lands sought t o  be condemned 
away from the other lands of the respondents." 

And these respondents, the appellants McMillan, state three ques- 
tions as involved on this appeal. The first is this: 

"Did the court err in the admission andl reje~tion of evidence?" 
Under this question fourteen assignments of error based upon a like 
number of exceptions arrayed in the main, without reason or argu- 
ment stated or authority cited. 

However, the fourteenth assignment of error appears to  be a chal- 
lenge to  the ruling of the trial judge in holding that  the requirements 
of the statute with respect to preliminary negotiations have been 
complied with. I n  this connection the statute, G.S. 40-12, pertaining 
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to  acquisition of title by condemnation proceeding provides in perti- 
nent part that  the corporation may present a petition to the Clerk 
of the Superior Court of the County in which the real estate described 
in the petition is situated, praying for the appointment of commis- 
sioners of  appraisal; and must starte, in effect, that  the land described 
in the petition is required for the purpose of conducting the propused 
business, and that the corporation has not been able to acquire title 
thereto, and the reason of such inability. 

Decisions of this Court hold that "this allegation is necessary be- 
cause it i~ the statement of a preliminary jurisdiation~al f'act. It pre- 
sents a question to be decided in the first instance by the Clerk, whose 
ruling is subjecrt to review at the proper time by lthe judge on appeal; 
but the denial of i t  in the answer does not raise an issue of fact to 
be tried by the jury." See Power Co. v. Moses, 191 N.C. 744,133 S.E. 5. 

Now, lturning to the judgment in instant case, i t  is related thjat the 
count upon the oall of the motion oalendar finds thah i t  was ordered 
"that hhe only issues yet to be determined were the issues * * as 
to whether plaintiff negotiated for the purchase of the several proper- 
ties as required by law, and * * * as to the damage caused, or to be 
caused, by the condemnation; that  the issue(s) as to whether plaintiff 
negatiated as  required by law was transferred to the Judge holding 
the court when the cause($) came on for trial, and that the trial of 
the issue as to damages to the respondents should be hadl by a jury 
* * *  11 

the Clerk of the court found " that r)cxtitioilc~. has found 
that i t  was necessary for it to ~ ~ q u i r c  ~tt ld  land for school purposes 
and that it wm necessary that said l'ands be so acquired; that peti- 
tioner was unable to acquire said land by purchase and had &tempted 
to purchase the same * ." 

And the court further finds: "4. That  upon the * * cause (s) 
coming on for !trial as calend(ared * the court announced that 
the court would hear the evidence and determine the issue as to 
whether petitioner had attempted to acquire the lands by purchase 
and had negotiated as required by law, and the court did hear the 
evidence of petitioner and of the respondents on this question, and the 
respondents in each proceeding owning the lands testified that they 
advised the petitioner a t  the kime when the proposed acquisition was 
first mentioned to them that  they would not sell the lands a t  any 
price, and they testified that they would not now sell it a t  any price, 
and the court found from the evidence and now finds as a fact that 
the petitioner * complied with the statutes and laws of North 
Carolina with reference to attempting to acquire the lands by pur- 
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chase and did negotiate for the purchase of the several properties, and 
that the petitioner was enltitled to condemn the land for the purposes 
set forth in the petition (s) ." 

Indeed the record in case on appeal is replete with testimony as to 
statemenb of respondent, owners such as these: (' * * lthat they defi- 
nitely were not interested in selling; that they would not sell to 
school; t.hat they did not want to sell." An offer made under such 
presence would be a vain thing, which is not required by law. 

In  the light of the findings of faot, andl applicable principles of law, 
the ruling of the court is held to be proper. 

T h e  second question: 
"Did the court err in its charge to the jury?" Under this question 

these respondents, the appellants McMillan, stake out exception to 
nineteen excerpts from the charge of the court as bases for a like 
number of assignments of error. 

Here i t  is contended that the court erred in putting the burden of 
the issue of damages upon &he respondents, and require them to satis- 
fy the jury by the greater weight of the evidence that the respondents 
have been damaged. 

The charge appears to be aocordant with Statesville v. Anderson, 
245 N.C. 208, 95 S.E. 2d 591, where in opinion by Rodman, J., the 
Court held that  "Defendant has lthe burden of establishing by compe- 
tent evidence the damage he will sustain by 'the act of the plaintiff." 

And considering the charge as a whole, prejudicial error is not 
made to appear. 

T h e  third question: 
"Did the court err in the judgment entered?" 
This is formal and no further express consideration need be given 

to i t  on this appeal. 
The  Appeal b y  Petitioner, T h e  Red Springs C i t y  Board of  Educa- 

tion. 
The question here is this: "Did the court err in the judgment in 

allowing the respondent's interest on the award from June 10, 1957, 
the date this condemnation proceeding was instituted?'' 

In this connection reference to the record discloses that upon the 
trial in Superior Couh this issue was submitted to the jury, and 
answered by the jury as indicated. 

"What amount are the McMillan respondents entitled to recover 
as damages for condemnation of their lands by the petitioner and 
as compensation for the injury, if any, to the remaining land? Answer: 
$1,450.00." 

And in respect thereto the pertinent portions of the judgment there- 
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on follow: "Now, therefore, i t  is oonsidered, ordered land adjudged 
as follows: A. That  ithe petitioner Red Springs City Board of Educa- 
tion is entitled to acquire by eminent domain the Bands described 
on Exhibit A in this judgment as 'McMillan Lands' and upon the 
payment to the court for the u6e and benefit of Cornelia S. McMillan 
and Hamilton MoMillan of the damages awarded by the jury as 
above set out in the amount of $1,450.00 and any inlterest thereon 
as hereinafter mentioned, the petitioner shall become and is the own- 
er of in fee simple of said lands free and clear of any and all claims 
of the respondents or any of them named above in the proceeding en- 
titled 'Red Springs City Board of Education, petitioner v. Mary E. 
McMillan and others,' and petitioner is and shall be upon such pay- 
ment enititled to the immediate possession, control and ownership of 
said property and that the payment of said damages so awarded is 
and shall be in full compensation for the fee simple title t o  said lands, 
and petitioner shall be entitled to any appropriate writ to enforce 
such possession and control. 

"D. That said awards shall bear interest a t  the rate of six per cent 
per annum from June 10, 1957, the d a k  in which the (three) pro- 
ceedings were instituted. 

"E. That  if there are liens of record against any of said lands, same 
shall be satisfied from the proceeds paid into the court for the use 
and benefit of the owners of such lands." 

In the light of the verdict, error in the judgment with respect to 
interest is manifest. Supply Co. v. Horton, 220 N.C. 373, 17 S.E. 2d 
493; Hutchins v. Davis, 230 N.C. 67,52 S.E. 2d 210; Durham v. Davis, 
171 N.C. 305, 88 S.E. 433. Decision6 of this Court hold that "there is 
no principle in law more firmly established than that the judgment 
must follow and conform to the verdict or findings." 

And in Hutchins v. Davis, supra, the opinion of Ervin, J., is intro- 
duced with the declaration that "Nothing is better settled in law 
than the rule that  in all cases tried by a jury lthe judgment must be 
supported by and conform to the verdict in all substantial particu- 
lars," citing w e s .  

Indeed, in Durham v. Davis, supra, this headnote epitomizes the 
decision of the Court: "The judgment in an action must correspond 
with the verdict, and where in condemnation proceedings tried in the 
Superior Court on appeal the jury have in their verdict ascertained 
the damages to the owner of the land, the verdict will be presumed 
to  include the element of interest, nathling else appearing, and i t  is 
reversible error for the trial judge to allow interest from the time 
the damages were determined upon by the appraisers and render judg- 
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ment accordingly. Revisal, sec. 1954, providing for the payment of 
interest on moneys due by contract, etc., haa no application." Revisal 
1954 is codified as C. S. 2309 and G. S. 24-5. 

Applying this principle to  the case in hand, the trial judge was 
without authority to add the provision for interest. Hence on the ap- 
peal of petitioner there is error. And the judgment will be amended 
by striking out the interest, and will stand only for the amount assess- 
ed by the jury, $1,450.00, with interest from the rendition of the 
judgment, and costs. Durham v. Davis, supra. 

On Appeal of Respondents-No Error. 
On Appeal of Petitioner-Modified and Affirmed. 

PARKER, J., concurring in the result. This proceeding was instituted 
on 10 June 1957. -4s I read the Record, petitioner did not make an 
actual entry upon the McMillan respondents' land, and exercise 
dominion over it  prior to the trial in the Superior Court. The taking 
of the McMillan land by petitioner occurred, i t  would seem from the 
judgment entered herein, immediately after the trial in the Superior 
Court. 

This Court said in Penn v. Coastai Corp., 231 N.C. 481, 57 S.E. 
2d 817, quoting from 18 Am. Jur., p. 757-8: "What is a taking of 
property within the due process clauses of the Federal and State 
Constitutions is not always clear, but so far as general rules are per- 
missible of declaration on the subject, i t  may be said that  there is a 
taking when the act involves an actual interference with, or disturbance 
of, property rights, resulting in injuries which are not merely conse- 
quential or  incidental." 

There is conflict in authority as to the right to recover interest upon 
the judgment in condemnation proceedings taking private property for  
public use. Nichols' On Eminent Domain, 3rd Ed., (1953), Vol. 6 
W26.64; 29 C.J.S., Eminent Domain, 9333. 

In the above cited section of Nichols, it is said: "The right to  in- 
Iterest upon the judgment in condlemnation has been held generally 
to  depend upon statutory authorization although, even in the absence 
of legislative sanction, i t  has been said that  the constitutional provi- 
sion for just compensation requires the allowance of such interest. I n  
any event, such interest has generally been allowed." 

I n  Winston-Salem v. Wells, 249 N.C. 148, 105 S.E. 2d 435, a con- 
demnahion proceeding, i t  is held that  the respondents are entitled t o  
interest on judgment for $10,000.00 from lthe date of the taking until 
paid. 

I ooncur in the result, here tha t  the McMillan respondents are en- 
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titled to  interest on the judgment from the date of its rendition until 
paid. 

In  my opinion, when private property is taken under the power of 
eminent domain for public use, Article 1, $17, of the Nmth Carolina 
Constitution requires the payment of initereat on the judgment until 
paid, for without i t  %here is no just compensation. This oonstitutional 
prohibition against taking private property for public use without, 
the payment of just wmpensation is self-executing, and neither re- 
quires any law for ihs enforcement, nor is susceptible of impairment 
by legislation. Sale v. Highway Commission, 242 N.C. 612, 89 S.E. 
26 290; People ex rel. Wanless v. Chicago, 378 Ill. 453, 38 N.E. 2d 
743, 138 A.L.R. 1298; People ex rel. Markgruff v. Rosenfield, Director 
of Public Works and Buildings, 383 Ill. 468, 50 N.E. 2d 479; State 
Highway Commission v. Mason, 192 Miss. 576, 6 So. 2d 468; Parker 
v. State Highway Commission, 173 Miss. 213, 162 So. 162; Virginia 
Hot Springs Co. v. Lowman, 126 Ma. 424,101 S.E. 326; Nelson County 
v. Loving, 126 Va. 283, 101 S.E. 406; Angelle v. State, 212 La. 1069, 
34 So. 2d 321, 2 A.L.R. 2d 666; Schmutte v. State, 147 Neb. 193, 22 
N.W. 2d 691; Rose v. State, 19 Gal. 2d 713, 123 P. 2d 505; Tomasek 
v. State, 196 Or. 120, 248 P. 2d 703; Milhous v. State Highway D q t . ,  
194 S.C. 33, 8 S.E. 2d 852, 128 A.L.R. 1186 ; 16 C.J.S., Constitutional 
Law, pp. 149-150 (when Constituhion~al Law was in one volume of 
C.J.S., this was 16 C.J.S., Constitutional Law, p. 102). The sounder 
oases cited in Nichols and Corpus Juris Secundum in the sections above 
cited support, I think, my view. 

In  Yancey v. Highway Commission, 222 N.C. 106, 22 S.E. 2d 256, 
a, taking of private property for public use, this Court held that the 
respondent was nolt required to pay interest on the judgment, because 
no statute authorized such payment. In  my judgment, the decision is 
wrong, and does violence to Article I, S17, of the State Constitution, 
and to the 14th Amendment t o  the United States Constitution. See 
United States v. Rogers 255 U.S. 163, 65 L. Ed. 566. The decisions in 
Winston-Salem v. Wells, supra, land in the instant case have disem- 
boweled the Yancey case without referring ;to it by name. I would ad- 
minister the coup de grace to the Yancey decision by specifically over- 
ruling it. 

HIGGINS, J., joins in concurring opinion. 
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T H E  HYDE COUNTY BOARD O F  EIDUCulTION, PETITIONER v. EUGENE D. 
MANN AND WIFE, BEATRICE L. MANh', AND CARROLL D. MANN AND 

WIFE, GENEVA I?. MANN, REBPONDENTS. 

(Filed 12 June. 1959.) . < 

1. Appeal and Error § 41- 
Eswption to exclusion of testimony will not be sustained where the 

record fails to shew what the witnesses would have testifled had they 
been permitted to answer. . . 

2. Schools $j Ba- 
Consent judgment was entered that the site for  a consolidated school 

should be within yz mile of the juniotion of two highways. 'Ph hlghwav 
terminating a t  i ts  juncture with the other divided into two prongs br- 
fore i t  joined the other, and i t  appeared that the site selected by the 
board of education to the west of the junction had al l  but 150 feet of its 
1,000 foot frontage within 1/2 mile radius of the west p m g  of the junc- 
tion, and that lthe area to be served by the consolidated school a t ~ s  some 
22 miles across. Ht.ld: The site was within 'the intent and purpose Ir f the 
consent j u d , ~ e n t .  

3. Judgments § 9%- 
The courts, in construing the ambiguous language of a consent judg- 

ment, under like rule for the construction of statutes and ordinances, 
will consider all  the facts and circumstances existing a t  the time of and 
leading up to (the execution of the judgment and the objective or ob- 
jectives to be accomplished thereby. 

4. Eminent Domain § 7b- 
The Court's finding that the petitioner, prior to the institution of con- 

demnation proceedings. negotiated in good faith for the purchase of the 
property held supported by ample, competent evidence, and is wnclu- 
sire. 

5. Appeal and Error 8 35- 
Where the charge is not in the record it  will be presumed that the 

jury was instructed correctly on every principle of law applicable to 
the  facts. 

MOORE, J., not sitting. 

APPEAL by respondents from Thompson, Special Judge, March Spe- 
cial Term 1959 of HYDE. 

Prior t o  September 1957 an action was instituted by fifty or more 
citizens and taxpayers of Kyde County against the Hyde County 
Board of Elduoation, presumably to prevent +he assignmerut of pupils 
in &st Hyde High School a t  Englehard, Nodh Carolina to  the West 
Hyde High Bchool a t  Swan Quarter, North Carolina, pending the 
consolidation of the above schools into a single centrally locaked high 
school. 
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It appears that  when the above oase came on for hearing at the 
September Special Term 1957 of the Superior Court of Hyde County, 
which convened on 9 September, the parties to  the litigation informed 
the court that  all matters in controversy in said action "have been 
fully compromised and settled in accordance with the following reso- 
lution unanimously passed by the Hyde County Board of Education 
a t  a meeting of said Board held on September 12, 1957, a t  which meet- 
ing all members were present, said resolution being as follows: 

"BE IT RESOLVED that  the Board of Education of Hyde County 
proceed immediately with the building of a new Hyde County High 
School named Mathamuskeet High School. 

"The site to  be within $$ mile from the juncltion of the south side 
of the Lake Road. That  the State Department of Public Instruction 
be requested to have the Engineer recommend a site t o  the Board of 
Education for their approval by the October Board meeting. That 
i t  is the intention of the Board of Education to spend its remaining 
State Funds on the building of this High School. * *" 

The count, by consent of the parties through their counsel, on 12 
September 1957, enltered judgment incorporating the foregoing resolu- 
tion therein and adopting the resolution as the judgment of the court, 
which resolution further provided for the continued operation of t.he 
East Hyde High Sohool a t  Englehard until the construction of the 
new high school plank was completed and ready for occupancy. 

Thereafter, the State Board of Education allocated for the purpose 
of constructing said consolidated high school $164,484.44, pursuant 
to  the provisions of the Session Laws of North Carolina, 1953, Chapter 
1046. 

Before (allocating said funds, the State Board of Education approved 
plans for said consolidated high school and approved a site consisting 
of 15.32 acres, the site now in controversy, which site had been select- 
ed by the Board of Education of Hyde County upon recommendation 
of la committee representing the State Board, of Education, which 
committee visited Hyde County on 25 September 1957 and made 
its recommendation on 27 September 1957 to  the Hyde County Board 
of Education, and, among other things, this report contains the fol- 
lowing: "The entire area within 'one-half mile from fhe junction of 
the sou'th siide of the Lake Road' was inspected and the Mann Tract 
lying west of the junction and west of the Mann homestead was chosen 
as the most desirable. If the Hyde County Board of Education en- 
counters difficulty in acquiring this site, the Boomer property located 
to the east of the junction is recommended as an alternate site." 

Thereafiter, the Board of Education of Hyde County acquired 
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title in fee simple to 3.04 acres of said site on 26 Decemlber 1957, be- 
ing a part of the estahe of M. S. Mann. 

After the Superintendent of Public Instruotion of Hyde County 
had tried unsucessfully to negotiate on behalf of the Board of Edu- 
cation of Hyde County for the purchase of 7.66 acres of land from 
Eugene D. Mann, which land adjoins the 3.04 acres owned by the 
County Board of Education on the west, and 4.62 awes of l a d  
owned by Carroll D. Mann, which adjoins the property of Eugene 
D. Mann on the west, this action was instituted. 

Thereafter, the County Board of Education advertised for bids 
for the construction of the Mattamuskeat High School building to 
be erected on the 3.04 acre tract. 

In the meantime an action w s  instituted by Earl Topping v. 
Hyde County Board of Education, et al, to reatrain the Hyde County 
Board of Education, its members and the Superintendent of Public 
Instruction of the County, from entering into a contract for thc 
erection of a consolidated high school building ,to be known as Mat- 
tarnuskeet High School. The lower court refused to grant the re- 
quest for a restraining order. The plaintiff appealed and when the 
case was heard in this Court the conkract had been let and construction 
had been started. We held the question involved was then academic. 
Topping v .  Bd. of Education, 248 N.C. 719, 104 S.E. 2d 857. 

Likewise, in the meantime, the case of Topping v .  N. C .  State 
Board of Education, et all had been instituted for the purpose of 
restraining the expenditure of the allocated funds for ithe construotion 
of hhe Mattamuskeet High School until the entire site had been pro- 
cured. That  oase reached this Count a t  the Fall Term 1958 and the 
opinion is reported in 249 N.C. 291, 106 S.E. 2d 502. 

This condemnation proceeding came on for hearing on exceptions 
to the report of the commissioners who had assessed the damages 
and upon exception to the order of the Clerk of the Superior Court 
of Hyde County affirming the report of the commissioners. 

In the absence of the jury, the court, upon the evidence and state- 
ments of counsel made in open court, stipulations of counsel, and 
upon consideration of the record in this proceeding, found certain 
facts. 

Among the exceptions pwed upon by the court below were {the 
following: (1) The respondents except to the condemnation of their 
lands, alleging that all their lands condemned by petitioner in their 
entirety lie outside the area of "one-half mile from the junction of 
the aouth side of the Lake Rmd." (2) Respondents excepted to the 
validity of the condemnation proceeding on the ground thlah no ne- 
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gotiations were made with them in good faith to purch'ase the lands 
sought to be condemned before instituting this proceeding. 

The court found aa a fact &hat Lake Road referred to in the can- 
sen* judgment is North Carolina Highway No. 94 which runs in a 
general north-south direction and that its southern extremity term- 
inabs a t  its juncture with U. S. HigJway No. 264 which runs in a 
general eaet-west direction. "The juncture of the said two highways 
cannot be identified by one certain geographical point for that some 
distance prior to its termination in U. S. Highway 264 the Lake Road 
branches off into two prongs, ithe said two prongs extending onto 
and terminating in Highway 264, hhe center line of said two prongs 
a t  the terminus of same in U. S. Highway 264, being 850 feet apart. 
The@urt finds that the purpose and intent and, requirement of said 
judgment $was &hat thle school site to be seleclted by the Board of 
Educstion be within a aad.ius of one-half mile from the juncture of 
mid Lake Road with U. S. Highway 264 a t  either the western or 
eastern prong of said Lake Road. 

"The Count further finds that all of the Eugene D. Mann land 
condemned by the petitioner, consisting of 7.66 acres, is within a 
radius of one-half mile from the juncture of the said Lake Road a t  
its western prong with said U. S. Highway 264, and that 1.62 acres 
of the 4.62 acres of the Carroll D. Mann land condemned is within 
one-half mile of said junctures; that all the 3.04 acre tract presently 
owned- by the Hyde County Board of Education is within one-half 
mile radius; w that  of the 15.32 acres comprising the school site 
seleeted by 6he Hyde County Board of Education 12.32 acres of 
same is situate within the one-half mile radius from the juncture of 
the western prong of the Lake Road and Highway 264, which the 
Court finds and holds to be in compliance with the terms of said 
judgment at the September 1957 Term. 

"That prior to the institution of this proceeding for the condemna- 
tion of .the land described in the petition, the petitioners through 
t.heir duly authorized secretary and agent negotiated in good faith 
with each of the respondents for the purchase of the land belonging 
to the respondent Eugene D. Mann and the land belonging to the 
respondent Carroll D. Mann, and the petitioner was unable through 
negotiations so conducted to purchase and acquire title to the same. 

"That no evidence was introduced with respect to respondents' 
third exception, which challenges the action of the Commissioners 
upon the alleged ground that  i t  was arbitrary, capricious land not 
made in good faith, and the Court finds upon the record that the 
Commissioners complied with the provisions of the statutes, and 



N.C. ] SPRING TERM, 1959. 497 

finds as a fact thah the petitioner acted in good fiaith and without 
abusing its discretion as to the selection of the site or in the proceed- 
ings had Qo acquire the land." 

The court further found that the sole issue to be determined upon 
this appeal is the amount of compensation and damages which each 
respondent is entitled to recover. The following issues were submitted 
to the jury and answered as indicated. 

"What amount of darnages is the respondent, Eugene D. Mann, 
entitled to recover of the petitioner by reason of the taking of the 
7.66 acre tract and, resultant damages, if any, to the remaining por- 
tion of the 65 acre tract owned by the respondent Eugene D. Mann? 
Answer: $9,778.30. 

"What amount of damages is lthe respondent, Carroll D. Mann, 
entitled to recover of the petittioner by reason of the taking of the 
4.62 acre tract and resulkant daxsges, if any, to the remaining por- 
tion of the 65 acre traat owned by the respondent Carroll D. Mann: 
Answer: $3,576.13." 

Judgment was entered on the verdiat and the respondents 'appeal, 
assigning error. 

0. L. Williams, White & Aycock for petitioner. 
Bryan Grimes, LeRoy Scott, Wilkinson & Ward for respondents. 

DENNY, J. The respondents' first three exceptions brought for- 
ward as assignments of error Nos. 1, 2 and, 3, relate to the court 
having sustained ithe objections of the petitioner to certain questions 
propounded by the respondents' 'attorneys to the respondents. These 
exceptions are without merit for the reason that the respondents 
failed to insert in the record wh~at the response of the respective re- 
spondents would have been had they been permitted to answer. 
Highway Comm. v .  Privett, 246 N.C. 501, 99 S.E. 2d 61; Hatcher v. 
Clayton, 242 N.C. 450, 88 S.E. 2d 104; Peek v.  Trust Co., 242 N.C. 
1, 86 S.E. 2d 745; S. v .  Poolos, 241 N.C. 382, 85 S.E. 26 342. 

Assignment of error No. 4 is directed, t o  the court's finding of fact 
to the effect " that the purpose and intent and requirement of 
said judgment was that the school site to be seleched by the Board 
of Education be within a radius of one-half mile from the juncture 
of said Lake Road with U. S. Highway 264 a t  either the western 
or eastern prong of said Lake Road." 

In  our opinion, based on the evidence with respect to [the juncture 
of Highway 94 wiith Highway 264 by an eastern and western prong, 
and the further evidence showing that  12.32 acres of the site selected 
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for the location of the consolidated high school is within one-half 
mile of the western prong of the juncture with Highway 264, the 
court was correct in its interpretation of the consent judgment with 
respect to the location of the site, and lthe finding of fact and the 
conclusion of law with respect thereto will be upheld. 

Moreover, where the language of la statute, ordinance, or judgment, 
is ambiguous, the courts will take into consideration all rthe facts 
and circumstances existing a t  the time of and leading up to the 
enactment of the statute, the ordinance, or the entry of judgment, 
and in the interpretation of such statute, ordinance, or judgment, 
the courts will take into consideration the objective or objectives to 
be accomplished thereby. 82 C.J.S., Statutes, section 352, page 739, 
et seq.; 49 C.J.S., Judgments, section 436, page 862, et seq. 

What do we have as a basis for the validity of this assignment of 
error? We have a site selected in good faiith by the proper authori- 
ties, as  provided by law and in compliance with the compromise 
agreed upon in the consent judgment, except i t  has been determined 
after some two years of litigation and after the contract for the 
construction of the consolidated high school has been let and con- 
struction partially completed that three acres of the 15.32 acre site 
is not within a one-half mile radius of the western prong of Highway 
94 where i t  enters Highway 264. 

This proposed cent~ally located high school is to serve the areas 
heretofore served by East Hyde High School a t  Englehard and West 
Hyde High School at Swan Quarter; the combined tares to be served 
is more than 22 miles across from east ;to west. 

A map prepared on 16 February 1959 by Meriwether Lewis, a 
registered surveyor, was used by him as a witness for the petiltioner 
t o  illust~ate his testimony. According to said map, the portions of 
the respondents' lands condemned in this proceeding, together with 
the 3.04 acre tract owned in fee simple by the Hyde County Bwrd 
of Education, have a combined frontage on the south side of High- 
way 264 of 1,000 feet; that  all of this frontage except 150 feet of the 
condemned land of Cmroll D. Mann lies within one-half mile of 
the juncture of the western prong of Highway 94 and Highway 264. 
In  light of ithe objective .to be accomplished by the constrlvction of 
a consolidated high school to serve the area contemplated, no useful 
or beneficial purpose could possibly be served by shifting this site 
150 feet or even 1,000 feet eastward ao that  i t  would be within one- 
half mile of where the eastern prong of Highway 94 enters High- 
way 264. 

I t  appears in khe consent judgment entered on 12 September 1957, 
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which was made a pant of the record in a former appeal involving 
this controversy, that  East Hyde High School a t  Englehard a t  that  
time had only 74 pupils enrolled. The recurds in this litigation fur- 
ther reveal that  the Mattamuskeet High School building when com- 
plated will contain only six classrooms. Therefore, the consolid,ated 
school in all probability will have fewer than 200 pupils enrolled 
therein. Moreover, practically all, if not all, of these pupils will be 
transported in school busses operated and maintained by the County. 
It cannot be said in good faith that i,t is unfair or unjust for the 
pupils residing in the eastern portion of the area to  be served to be 
required t o  ride 150 feet farther west on a school bus than they 
would be required to do if the site were moved eastwardly t o  that  ex- 
tent so that  the entire site would be within a radius of one-half mile 
from the juncture with Lake Road. Such a contention would be in- 
defensible. 

I n  the case of RalLs v. Parnsh, 105 Tex. 253, 147 S.W. 564, i t  
was provided by statute that no county seat situate within five miles 
of the geographical center of a county was to  be removed except by 
a two-thirds vote of the electors of the county voting thereon. An 
election was held to determine whether the county seat of Crosby 
County would remain a t  Emma or be removed to Crosbyton. The 
eleotion returns showed that 199 votes were oast for Crosbyton as 
the county seat, while 120 voted for Emma being continued as hhe 
county seat. All of Crosbyton was within five miles of the geographi- 
cal center of the county, while all of Dmma was not within five miles 
of said geographical cenlter. Therefore, i t  was contended that  since 
all of the town of Emma was not within five miles of the geographi- 
cal center of the county, a two-third6 vote in favor of the removal 
of the county seat to Crosbyton was not necessary. The Supreme 
Court of Texas said: "If any portion of the town of Emma as that  
town was known and recognized a t  the time the  proposed chiange 
of the county seat was ordered to be voted upon and as ithe voters 
intended it  should constitute the county seat, * ' is located within 
a radius of five miles of the geographical center of Crosby County, 
then the town of Emma in contemplation of article 811, Sayles' Civil 
Statutes, is within such radius. Bradford v. Robison, 141 S.W. 769. 
Differently stated, i t  is not necessary that a county seait should be 
wholly within the radius of five miles of the geograiphical center 
of the county, but only partially so, in order to  make applicable 
the two-thirds rule in removing such county seat." 

This assignment of error is feckless and is therefore overruled. 
The respondents' fifth assignment of error is based on their excep- 
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tion to the court's finding that  prior to the institution of hhis gro- 
ceeding for the condemnation of land described in hhe petition, the 
petitioner through iits duly authorized agent negotiated in good f~aith 
as hereinabove set out in the statement of facits. 

The court's finding of fact in (t.his respect is supported by ample 
and) competent evidence and no useful purpose would be served by 
ilts inclusion herein. Therefore, this assignment of error is likewise 
without merit and is overruled. 

The charge of bhe trial court was not included in the record on 
appeal. Consequently, i t  is presumed that the jury was instructed 
correctly on every principle of law applicable to the facts. Hatcher v. 
Clayton, supra. 

We have oarefully examined all the exceptions and assignments of 
error, and no prejudicial error has been shown. 

The findings of fact, the conclusions of law, the verdiot and the 
judgment of the court below, will be upheld. 

No Error. 

MOORE, J., not sitting. 

R. E. EDWARDS AND WIFE, ANNIE BDLLE EDWARDS v. FLOYD J. 
ARNOLD AND WIFE, MAR.Y N. ARNOLD, AND BLADEN COUNTY. 

(Filed 12 June, 1969.) 

1. Quieting Title g S 
In action to quiet title, defendants' pleas of the bar of the statute of 

limitations and the acquisition of title by the111 by adverse possession are 
affirmative defemes and not a cross-action. 

2. Husband and  Wife 8 15- 
In an estate by the entireties, husband and wife a r e  each seized of 

the entire estate and neither owns a divisible interest. 

3. Same: Judicial Sales § 7: Taxation § 400- 

Where tax foreclosure proceedings under G.S. 105-392 are  instituted 
in regard to  land held by husband and wife by the entireties but the 
prweedings a re  solely against the hwband without natice to the wife, 
the tax sale on the certificatejudgment is wholly ineffectual, since the 
wife is not bound thereby and the husband has no divisible interest in 
the property which is subjeclt to execution. 

4. Judicial Sales 7: Taxation 40- 
Purchasers a t  a t a r  foreclosure sale and those claiming under them 

are  charged with notice of vitiating defects appearing on the face of 
the record 1-If. 
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5. Taxation § 40g: Quieting Title 8 
G .  S. 1-52, ( l o ) ,  is not applicable to actions to remove a cloud on title. 

6. M a 1  § 2& 
A jud-gnent as  of nonsuit should merely dismiss the action, and it 

is error for the judgment to go further and purport to adjudicate the 
rights of the parties without the establishment of the predicate facts 
by stipulation, verdict or otherwise. 

APPEALS by plaintiff R. E. Edwaxds and, by defendants from 
Cam, J., November Term, 1958, of BLADEN. 

Civil action under G.S. 41-10 to remove clouds from plaintiffs' al- 
leged title to real property. 

The subject property consists of two separately described tracts 
of land in Turnbull Township, Bladen County, containing 65 acres, 
more or less, and 62 acres, more or less, respectively. 

Defendants denied plaintiffs' title. They alleged defendants Arnold 
acquired title to and, now own the subject property under a tax fore- 
closure proceeding conducted in accordance with Section 1720, Chap- 
ter 310, Public Laws of 1939, which, as amended, is now codified as 
G.S. 105-392, and under deeds referred to  below. In  addition, they 
pleaded in bar of plaintiffs' action (1) the one-year limitation pre- 
scribed in G.S. 105-393, (2) the three-year limit&tion prescribed in 
G.S. 1-52, subsection 10, and (3) adverse possession under color of 
title for more than seven years. 

Plaintiffs alleged the tax foreclosure proceeding, in particulars set 
forth, did not comply with the requirements of G.S. 105-392. They 
allaged further that G.S. 105-392, if construed to authorize a judg- 
ment, execution and sale of an interest in propenty without the joind- 
er of or notice to the owner thereof, is in conflict with Article 1, 
Section 17, of the Constitution of North Carolina. 

The facts alleged by defendants are set forth in "A FURTHER 
ANSWER AND DEFENSE." Defendants' prayer for relief is that 
plaintiffs (1) take nothing by reason of their action, (2) that the 
costs be taxed against plaintiffs, and (3) that defendants have and 
recover from plaintiffs such other and further relief as defendants 
may be entitled 29 receive in the premises. 

To establish title, plaintiffs introduced deed dated September 18, 
1937, recorded in Book 100, page 160, Blladen County Registry, 
which describes and conveys the subjeclt property, executed and de- 
livered by M. M. Sandy and wife, Ethel Sandy, to R. E. E d v d s  
and wife, Annie Belle Edwards, "of Sampson County," plain- 
tiffs herein. (It was stipulated that the subject property had been 
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conveyed to A. P. Smith by deed dated April 12, 1882, recorded in 
Book 4, page 469, said registry.) 

Plaintiffs then introduced, for the purpose of attack, "the entire 
proceedings on file in the office of the Clerk of the Superior Court of 
Bladen County in that certain tax foreclosure proceeding entitled 
'Bladen County v. R. E .  Edwards'" and the deeds under which de- 
fendants Arnold assert title. 

The tax foreclosure proceeding discloses the facts narrated in the 
following numbered paragraphs. 

1. The Tax Collector of Bladen County filed with the said clerk 
n certificate dated May 4, 1945, setting forth that  taxes for the 
years 1938-1944, inclusive, in the amount of $177.38, inclusive of 
principal, interest, penalties and costs, "are due and owing to the 
said County by R. E. Edwards" and constitute a lien on the real 
estate in Turnbull Township, listed in the name of R. E.  Edwards, 
to wit: "125 acres, A. P. Smith land." This certificate was docketed as 
it judgment on May 5 ,  1945. 

2. A minute entry indicates that  an execution was issued July 19, 
1946. This execution, if issued, is not in the file. Nothing indicates 
that any action was taken thereunder. 

3. An alias execution was issued January 25, 1947, which com- 
mands ithe Sheriff of Bladen County "to satisfy the said judgment 
out of the personal property of the said defendlant within your coun- 
ty, or if sufficient personal property cannot be found, then out of 
the real property in your county belonging to such defendant." 

4. The sheriff's return, dated January 31, 1947, endorsed on said 
alias execution, consists of these words: "After a due and diligent 
search R. E.  Edwards not to be found in Bladen County." 

5. An unnotarized, purported "Affidavit of Publication" wherein 
the business manager of The Bladen Journal states that  the notice 
of sale, described in the next paragraph, was published in said 
newspaper once a week for four consecutive weeks "in its issues of 
March 13, 20, & 27, and April 3, 1947." 

6. Notice of sale by J. B. Allen, Sheriff, setting forth that, by 
virtue of an execution directed to him by said clerk in the action en- 
titled "Bladen County us R. E .  Edwards," he would, "on Monday, 
the 7th day of April, 1947, a t  12 o'clock p.m., a t  the courthouse 
door of said county, sell to the highest bidder for cash to satisfy 
said execution, all the right, title and interest which the said R. E.  
Edwards, the defendant, has in the following described real estate, 
to wit: 125 acres A. P. Smith land in Turnbull Township as listed - 



N.C.] SPRING TERM, 1959. 503 

for taxation for the years 1938, 1939, 1940, 1941, 1942, 1943 and 
1944 in the Public Registry of Bladen County." (Our italics) 

These f'acts were stipulated: (a)  By registered letter dated April 
12, 1945, to R. E. Edwards, Roseboro, N. C., the tax collecrtor noti- 
fied said addressee that the certificate described in paragraph 1 above 
would be filed. (b) A copy of the notice of sale described in para- 
graph 6 above "was mailed by the Tax Collector of Bladen County 
on March 3, 1947, to R. E. Edwards, Roseboro, North Carolina, as 
provided by law, except the same was not sent by registered or cer- 
tified mail." 

By deed dated April 28, 1947, recorded in Book 118, page 403, 
said registry, J. B. Allen, Sheriff of Bladen County, purported to 
convey to Bladen County, its successors and assigns, land in Turn 
bull Township described therein as follows: "125 acres, more or less, 
A. P. Smith land; being all of the land owned and listed for taxa- 
tion in the years 1938 through 1944 by R. E. Edwards in said Town- 
ship, County and state, and being more particularly described in 
a deed dated the 18th day of September, 1937, from M. M. Sandy, 
et ux, to R. E. Edwards, et ux, and recorded in Book 100 a t  page 160, 
Registry of Bladen County." (Our italics) This deed recites that 
the sheriff, pursuant to said judgment and execution, sold the real 
estate therein described on April 7, 1947, and thah Bladen County 
became the last and highest bidder at its bid of $253.42. 

By deed dated May 5, 1947, recorded in Book 118, page 352, said 
registry, the County of Bladen, a body corporate, purported to con- 
vey to W. P. Smith, his heirs and assigns, the subject property. The 
description in this deed consists of th'at, quoted above, appearing in 
tohe sheriff's deed to Bladen Gmnty, and in addition thereto the more 
particula~ description appearing in the deed dated September 18, 1937, 
from M. M. Sandy and wife, Ethel Sandy, to R. E. Edwards and wife, 
Annie Belle Edwards, the latter being the description of the subject 
praperty set forth in the complaint. 

By warranty deed dated March 5, 1956, recorded in Book 133, 
page 186, said registry, W. P.  Smikh (single) purported to convey to 
Floyd J. Arnold and wife, Mary N. Arnold, defendants herein, their 
heirs and assigns, 1156 acres, more or less, described therein by metes 
and bounds as a single tract, of whioh approximately 346 acres is 
located in Beaverdam Township, Cumberland County, and the re- 
mainder is located in Turnbull Township, Bladen County. It was 
stipulated that  the subject property is within the outer boundaries 
of the 1156-acre tract described in said deed. 
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Evidence was offered by defendants for the purpose of showing 
adverse possession [by W. P. Smith 'and later by defendants Arnold. 

Defendants offered evidence that  the property was on the Tax Book8 
of Bladen County "as 125 acres A. P. Smith lands' for the years 
1939-1946, inclusive, in the name of R. E. Edwards, Roseboro, N. C., 
but that  R. E. Edwards did not pay the taxes or any part thereof; 
that the taxes through 1946 were paid out of the proceeds of the 
sale in 1947 to  W. P, Smith; land thah the subject property was listed 
thereafter and the taxes thereon paid by W. P. Smith or Floyd J. 
Arnold. 

Plaintiffs offered no further evidence. No issues were tendered or 
submitted. 

The case on appeal shows: At the close of the defendants' evidence 
plaintiffs moved for a directed verdict in their favor. Mdion denied,. 
Plaintiffs excepted. At the close of all the evidence, defendants moved 
for judgment of nonsuit on the ground that  plaintiffs' laction was 
barred by G.S. 1-52(10). Motion allowed as t o  plaintiff R. E. Ed- 
wards and he excepted. Mation denied as to plaintiff Annie Belle 
Edwards and defendants excepted. 

The judgment recites that plaintiffs renewed "said motion" a t  the 
close of all the evidence; thlat the court then intimated plaintiffs' mo- 
tion would be allowed unless ,the court was convinced that G.S. 105- 
392 was unconstitutional; and that, by consent, the entry of appro- 
priate judgment was deferred. The judgment discloses that  the court 
reached the conclusion th'at G.S. 105-392 was constitutional and valid 
L'insofiar as the interest of R. E. Edwa~ds  is concerned," but that, as 
to the interest of Annie Belle Edwards, said statute is unconstitutional 
as violative of Article 1, Section 17, of the Constitution of North 
Camlina, and, as to her, the tax foreclosure proceeding and the sale 
thereunder are void. 

The judgment contains these adjudications, via.: 
"It is therefore ordered, adjudged land decreed that the action 
be dismissed 'as to the cause of action of the plaintiff R. E. Ed- 
wards, and that he has no interest in said land, and that  the 
defendants' title to his interest in said land is valid and the said 
R. E. Edwards is barred from any right, claim or interest in 
the same. 
"It is further ordered, adjudged and decreed that as to the in- 
terest of the plainhiff Annabel (sic) Edwards in said land, she 
is not barred by the sale of said land under execution and, that  
she holds her interest in the same unaffected by said sale and 
the defendants are not the owners of her interest in said land. 
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"It is ordered that the plfaintiff R. E. Edwards pay the cost of 
this action." 
Plaintiff R. E. Edwards and defendants excepted and appealed, 
assigning ss error the respeotive adverse rulings and adjudications. 

Clark, Clark & Grady for plaintiffs. 
Leon D. Smith and Hester & Hester for defendants. 

B O B B ~ ~ T ,  J. The judgment recites that plaintiffs' motion "for judg- 
ment of nonsuit on defendants' cross sotion" was denied a t  the close 
of defendants' evidence but  allowed "at $he close of all the evidence." 
Affirmative defenses, not a cross action, were pleaded by defendants. 
I n  view of the quoted adjudications, this recital in the judgment 
would seem only to reflmt a ruling by the court &at defendants' evi- 
dence was nat sufficient to require submission of an issue relating 
to defendants' alleged adverse possession under color of title for more 
than seven years. Since, for reasons stated below, the cause is re- 
manded for trial de novo, we do not discuss defendants' contention 
that such issue should have been submitted. 

Now we consider the legal effect, if any, of the tax foreclosure pro- 
ceeding, the principal subject of controversy. 

G.S. 105-392(a) provides, in part, that the certificate of the tax 
collector, when docketed in the manner prescribed "shall constitute 
n valid jiidgm~nt against. said property, with the priority hereinbe- 
fore provided for tax liens, which said judgment, except as herein 
expressly provided, shall have the same force and effect as a duly 
rendered judgment of the ~u~perior court directing sale of said proper- 
t y  for the satisfaction of the tax lien, . . ." G.S. 105-392(e) provides, 
in part, that  "execution shall be issued . . . in the same manner as 
exeoutions are issued upon other judgmenh of the superior court, 
and said property shall be sold by the sheriff in the same manner as 
other property is sold under execution: Provided, that no debtor's 
exemption shall be allowed; . . ." 

According to the deed, introduced by plaintiffs, the title to the 
subject properity vested in R. E. Edwards and wife, Annie Belle Ed- 
wards, as tenants by the entirety. Davis v. Bass, 188 N.C. 200, 124 
S.E. 566, and Johnson v.  Leavitt, 188 N.C. 682, 125 S.E. 490, where 
the distinotive properties and incidents of an estate by the entirety 
are set forth. 

In  such estate, the husband and wife are deemed to be seized of 
the entirety, per tout et nun per my. The entire estate is a unit. Neith- 
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er husband nor wife owns a divisible part. Davis v. Bass, supra; Gray 
v. Bailey, 117 N.C. 439, 23 S.E. 318. 

"Land held by husband and wife as tenants by the entirety are 
not subject to levy under execution on a judgment rendered against 
either the husband or the wife alone, nor can the interest of either 
be thus sold, because the right of survivorship is merely an incident 
of the estate, and does not constitute a remainder, either vested or 
contingent, . . ." Johnson v. Leavitt, supra. "The possibility that the 
husband might survive his wife and thus become the sole owner of 
the property, was not the subject of sale or lien. This did not con- 
stitute or create any present estate, legal or equitable, any more 
than a contingent remainder or any other mere prospective possibili- 
ty." Bruce v .  Nicholson, 109 N.C. 202, 13 S.E. 790. 

"During the wife's life the husband has no such interest as is sub- 
ject to levy and sale to satisfy a judgment against him." Hood v. 
Mercer, 150 N.C. 699, 64 S.E. 897; Davis v. Bass, supra; Winchester- 
Simmons Co. v. Cutler, 199 N.C. 709, 155 S.E. 611; Air Conditioning 
Co. v. Douglass, 241 N.C 170. 84 S.E. 2d 828. 

In  Johnson v. Leavitt, supra, a deed executed by husband and wife, 
tendered as compliance with their contaact ,ho sell their estate by the 
entirety, was held sufficient to convey a good title free and clear of 
judgment liens against the husband. 

True, a joint judgment against both husband and wife constitutes 
a lien on their estate by the entirety, Finch v. Cecil, 170 N.C. 72, 
86 S.E. 992, and their land may be sold under oxcoution t o  ~ati~fy 
such judgment, Martin v. Lewis, 187 N.C. 473, 122 S.E. 180. See Dis- 
tributing Co. v. Carraway, 189 N.C. 420, 127 S.E. 427. 

Too, a oonveyance by one spouse to another of land owned by them 
as tenants by the entirety, when the requirements of the law are 
complied with in the execution thereof, is valid as an estoppel. Jones 
v. Lewis, 243 N.C. 259, 262, 90 S.E. 2d 547, and cases cited. In this 
connection, see Davis v. Bass, supra, p. 206, and cases cited'. 

Based upon ,the authorities cited, it must be held that R. E. Ed- 
wards had no (divisible) interest in the subject property that was 
subject t o  sale under judgment and execution against him alone. 
Hence, the sheriff's purported sale was void. While his deed to Bladen 
County purported to convey the property described therein, his au- 
thority to convey was limited to that conferred upon him by the 
judgment, the execution and by his own advertisement and sale. 

Persons who assert title under a @heriff's deed made pursuant to a 
tax foreclosure proceeding under G.S. 105-392 are charged with no- 
tice of what appears in the records comprising such proceeding. Wil- 
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mington v. Merrick, 234 N.C. 46, 65 S.E. 2d 373; Boone v. Sparrow, 
235 N.C. 396, 403-404, 70 S.E. 2d 204. 

Defendants pleaded the limitations prescribed in G.S. 105-393 and 
in G.S. 1-52(10) in bar of plaintiffs' action. We need not determine 
whether either of these statutes would apply if the sheriff had adver- 
tised and sold the property described in his advertisement. Suffice to 
say, they do not apply when i t  appears on the face of the record that 
all he purported to sell was thle right, title and interest of R. E. Ed- 
wards therein. Neither Bladen County nor subsequent grantees could 
succeed to R. E. Edwards' status in respect of an estate by the en- 
tirety. As to G.S. 1-52(10), as applicable to an aotion to remove a 
cloud from a title, see Price v. Slagle, 189 N.C. 757, 765, 128 S.E. 
161, and cases c i w ;  Bailey v. Howell, 209 N.C. 712, 184 S.E. 476. 

Having decided that, upon the evidence presented, the sheriff's deed 
was void and conveyed no title, we pass, without consider:ition, 
whether the procedure followed in the tax foreclosure proceeding cSu!n- 
pjied with G. S. 105-392 and whether G. S. 105-392, in the respect 
challenged, is unconstitutional. However, it is noted that Annie Belle 
Edwards was not a party to the tax foreclosure proceeding nor does 
it appear that she was notified concerning any feature thereof. It is 
noted further: Nothing in the tax foreclosure proceeding indicates a 
l~rior sale of the tax lien for any of the years 1938-1944, inclusive, 
under G. S. 105-387. See G. S. 105-392(a) which authorizes the 
docketing of certificate (judgment) within prescribed time "following 
the collector's sale of certificates"; also, see Boone V .  Spamoul. supm, 
Compare G. S. 105-391 (c) .  

Plaintiffs do not attack the validity of the tax liens. Questions re- 
lating to the rights of defendants arising from the payment of taxes 
constituting liens on the subject property, for which plaintiffs were 
liable, are not presented by the pleadings or by this appeal. 

Upon the evidence presented, we are of opinion, and so hold, that 
plaintiff Annie Belle Edwards is not barred by the tax foreclosure 
proceeding or otherwise; and, as to her, the court properly denied de- 
fendants' motion for judgment of nonsuit. 

Upon the evidence presented, we are of opinion, and so hold, that 
plaintiff R. E. Edwards is not barred by the tax foreclosure proceed- 
ing or otherwise; and, as to him, the court erred in ruling, in effect, 
that defendants were entitled to judgment of nonsuit. 

The facts were not stipulated or otherwise established. The judg- 
ment is predicated on evidence rather than on findings. There was 
no factual basis for a final definitive djudication of the ultimate 
rights of the respective parties. It seems appropriate, therefore, that 
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the judgment be vacated and the cause remanded for trial de novo 
consistent with the law as stated herein. 

Error and remanded. 

A. B. BRASWELL, JR., AND WIFE, PEGGY S. BRASWELL, P E T I ~ ~ I ~ S E R S  v. 
STATE HIGHWAY AND PUBLIC WORKS COMMISSION, RESPONDENT. 

(Filed 12 June, 1959.) 

1. Water  a n d  Water  Courses fj 2c- 
The right to recover for the wrongful diversion of the waters of a 

stream is not dependent upon negligence. 

2. Eminent  Domain fj 1- 
Our Constitution guarantees payment of compensation for property 

taken 'by sovereign authority. Art. I ,  s. 17. 

3. Wa.ter a n d  Water  Courses § 20- 
The right of a lower proprietor to have water drain according to 

terrain and natural flow is a property right in the nature of an ease- 
ment appurtenant. 

4. Same: Eminent  Domain 8 2-- 
Diversion of the natural flow and draiuage of streams and surface 

waters incident to the construction of a highway, resulting in the  peri- 
odic flooding of the lands of a proprietor, is a "taking" of property for 
which just compensation must be paid. 

5. Eminent  Domain g 9- 

Where the evidence disclosw that  the Highway Commission, incident 
to the construction of a new highway, diverted the flow of a stream 
and  altered the drainage of the land, conflicting evidence a s  to whether 
such diversion resulted in the periodic flooding of petitioners' land or 
whether such flooding was the result of excessive rains, etc. takes the 
issue to the jury. 

6. Water  a n d  Water  Courses 9 2c- 
The charge of the Court to the effect that  the upper proprietor may 

increase or accelerate the natural flow of water but cannot dirert it 
land cause i t  to flow upon the lands of the lower proprietor in a different 
manner or in  a different place, and that  the damages recoverable by the 
lower proprietor a re  limited to those proximately caused by such wrong- 
ful diversion, held not prejudicial. 

APPEAL by respondent from Craven, 8. J., December 1958 Special 
Civil Term of MECXLENBURG. 

Petitioners seek compensation for the alleged diversion of water 
resulting in damage to their home by the c~nstruc~tion of U. S. High- 
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way 29 bypessing Charlotte. Commissioners were appointed by the 
clerk. They assessedi damages. Judgment was entered awarding dam- 
ages in conformity wi.th the report. Respondent appealed to the Su- 
perior Court in term. There an amended petition and answer were 
filed. The court submitted the controversy to a jury on these issues: 

"1. Are the petitioners the owners of house and lots described in 
the amended petition? Answer: ............ 

''2. Did resp0nden.t take an easement of flooding on or across the 
property of petitioners, as alleged in the amended petition? Answer: 

"3. What sum, if any, are petitioners entitled to recover of re- 
spondent as just compensation for such easement? Answer: 1 ,  

The jury answered the first two issues in the affirmative and fixed 
the amount of petitioners' damage. Thereulpon the court entered 
judgment declaring respondent the owner of an easement entitling 
it, to flood petitioners' property as there specifically described. The 
judgment also adjudged defendant liable for the amount fixed by the 
jury as compensation for the easement. Respondent appealed. 

Sedberry Sanders & Walker for petitioner appellees. 
Attorney General Seuwell and Assistant Attorney General Wooten, 

Harrison Lewis, and McDougle, Ervin, Horuck 6% Snepp for respond- 
ent, appellant. 

RODMAN, J. Respondent, by demurrer filed here and by exceptions 
duly noted in the record, presents for datermination these questions: 
(1) Does the amended petition state a cause of wtion; (2) if so, does 
the evidence require submission of issues to the jury; and (3) was 
prejudicial error committed during the trial entitling respondent to 
a venire de novo? 

An answer to the first question is not only essential, but the reasons 
which are the basis for the answer will materially simplify the solu- 
tion of the remaining questions. The answer is, of course, to be found 
by looking a t  the facts alleged. For that purpose we make this sum- 
mary of the amended petition: 

(1) Petitioners own and occupy as their home lot 25 and a part of 
lot 24, Block 6, in Beechwood Acres, a residential subdivision adja- 
cent to Charlotte. Their dwelling was constructed and occupied prior 
to 1956. (2) In the spring of 1956 respondent began construction of 
a road through Beechwood Acres to form a bypass around Charlotte 
for U. S. Highway 29. The right of way for the bypass is 260 feet 
wide and lies in a general east-west direcltion. (3) Prior to road con- 
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struction Beechwood Acres was drained by two branches which united 
to form a creek. Branch 1 flowed in a southerly direction, Branch 2 in 
an easterly direction. These branches united a t  the edge of the fill 
constructed by respondent. The creek flowed in a southeaeterly direc- 
tion under a bridge a t  Beechwood Road to and through a culvert 
under the P & N Railroad. This bypass crosses over P & N Railroad 
north of the bed of the creek. (4) The divide for waters in Beechwood 
Acres, and land to the west of Beechwood Acres was to the east of 
Tuckaseegee Road. This watershed was cut by respondent and water 
from another drainage basin diverted into Branch 2, which branch was 
enlarged, relocated, straighhened, and in part paved. The petition 
specifically alleges: "That respondent has caused a diversion of wa- 
ter in the construction of said new highway in certain particulars 
. . ." This is followed with six detailed and specific allegations of di- 
 version. ( 5 )  Petitioners1 property fronts on Glenwood Road :ml runs 
back to  the creek. It is siituate about 250 feet from the bypass. (6) 
The diversion of the waters has caused the creek to overflow its banks 
and flood petitioners' property. It will continue subject to the flood- 
ing in periods of heavy rain. The diversion and resulting damage con- 
stituted a taking entitling petitioners to compensation. 

The demurrer admits respondent in the construction of the bypass 
has, as alleged, diverted water resulting in damage to petitioners. 

Counsel for respondents recognize the general rule that liability 
exists for damage resulting from a diversion of water. They quote from 
Hocutt v .  R. R., 124 N.C. 214: "It is now well settled that neither 
a corporation nor an individual can divert water from its natural 
course so as to damage another. They may increase and accelerate, 
but not divert." They then frankly say: "It is admitted that if the 
'diversion equals liability' rule is applicable to the State Highway 
Commission, then the amended petition states a cause of action." 

Their position is that liability cannot be imposed on a governmental 
agency for damages resulting from road construction unless there 
be negligence in the design or manner in which the work is done, and 
since the petition does not allege negligence in planning the road nor 
in the actual construction, the petition fails to state a cause of action. 
As authority for their position they cite Youmans v.  Hendersonville, 
175 N.C. 574, 96 S.E. 45, and Eller v. Greensboro, 190 N.C. 715, 130 
S.E. 851. 

I t  is true that language is to be found in those cases which may 
seem to  support respondent's position, but when the factual situation 
dealt with in those cases is understood, it is readily apparent that 
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the conclusions reached in those cases have no application to the 
factual situation here presented. 

First i t  may be noted that  those cases dealt with the improvement 
of an existing road. Here there was no road prior to 1956. But more 
important, those cases dealt with the duties and obligations of upper 
and lower proprietors with respect to the disposition of waters falling 
within the watershed. 

That negligence need not be alleged to create liability for a diver- 
sion is, we think, apparent from what is said in the Yowmans case, 
s u p m :  "In further consideration of the facts in evidence, i t  is very 
generally held here and elsewhere that  while municipal authorities 
may pave and grade their streets and are not ordinarily liable for an 
increase of surface water naturally falling on the lands of a private 
owner, where the work is properly done, they are not allowed, from 
this or other cause, to concentrate and gather such waters into arti- 
ficial drains and throw them on the lands of an individual owner in 
such manner and volume as to cause substantial injury to  the same 
and without making adequate provision for its proper outflow, un- 
less compensation is made, and for breach of duty in this respect 
an action will lie. . . . And, under appropriate instructions applied 
to the facts and principles of law heretofore stated, the question of de- 
fendant's responsibility should be made t o  depend chiefly on whether, 
having gathered and concentrated the surface water into artificial 
drains or sewers, i t  turned same on plaintiff's property in such man- 
ner and such volume that the injuries complained of were likely to 
result, and did result, under and from the conditions presented. If 
so, the issue should be answered 'Yes.' " 

Our Constitution, Art. I ,  s. 17, guarantees payrnent of compensation 
for property taken by sovereign authority. Eller v. Board of Educa- 
t i o ~ ~ ,  212 N.C. 584, 89 S.E. 2d 144; Sale v. Highway Com.. 242 N.C. 
612, 89 S.E. 2d 290; Raleigh v. Edwards, 235 N.C. 671, 71 S.E. 2d 
396; Mck'znney v. Deneen. 231 N.C. 520, 58 S.E. 2d 107. 

If the right to have water flow in the direction provided by nature 
1s a propprty right, i t  follows that  the owner of property is protected 
by the constitutional guarantee and must be compensated when he has 
been damaged by the destruction of that right. 

Repeated decisions of this Court have clearly indicated if not ex- 
pressly declared that  the benefits accruing to property by adhering 
to nature and permitting water to  drain according to the terrain 
and natural flow is a property right. Eller V .  Board of Education, 
supra; Johnson v. Winston-Salem, 239 N.C. 697, 81 S.E. 2d 153; 
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PhiUips v. Chesson, 231 N.C. 566, 58 S.E. 2d 343; McKinney v. 
Denea, supra; Mizzell v. McGowan, 120 N. C. 134. 

With reference to a similar siturttion, i t  is said in Beach v. R. R., 
120 N.C. 498: "The interest and convenience of the public will not 
permit the abatement of the nuisance, and the law does not contem- 
plate an indefinite succession of suits. Therefore, a lump sum is re- 
coverable, a t  the demand of either party, in consideration of which 
the defendant acquires the right t o  diachlarge its ditches upon plain- 
tiff's land. This is nothing more than an easement appurtenant to de- 
fendant's right of way." (Emphasis supplied.) 

Easements are interests in land. Reed v. Elmore, 246 N.C. 221, 98 
S.E. 2d 360; Borders v. Yarbrough, 237 N.C. 540, 75 S.E. 2d 541; 
Sanders v. Smithfield, 221 N.C. 166,19 S.E. 2d 630; Davis v. Robinson, 
189 N.C. 589, 127 S.E. 697. 

Chief Justice Hughes, speaking with reference to 'a similar factual 
situation, said, in Jacobs v. U .  S., 290 U.S. 13, 78 L. EM. 142: ((A 
servitude was created by reason of intermittent overflows which im- 
paired the use of the lands for agricultural purposes. 45 F. (2d) p. 
37, 63 F. (2d) p. 327. There was thus a partial taking of the lands 
for which the Government was bound to make compensation under 
the Fifth Amendment." 

The rule as stated has been uniformly applied in other jurisdictions. 
As illustrative, see Levene v. City of Salem, 229 P. 2d 255 (Ore.) ; 
City of Portsmouth v. Weiss, 133 S.E. 781 (Va.) ; Rau v. Wilden Acres, 
103 A. 2d 422 (Pa..) ; Armbruster v. Stanton-Pilger Drainage District, 
86 N.W. 2d 56 (Neb.) ; Panama City zl. Yorlc, 26 So. 2d 184 (Fla.) ; 
White v. City of Santa Monica, 299 P. 819 (Cal.) ; O'Brien v. City of 
St. Paul, 25 Minn. 331; E ~ T  v. VUaye of Gross Point, 79 N.E. 27 
(111.) ; Nevins v. City of Peoria, 41 Ill. 502; 38 Am. Jur. 352, 63 C.J.S. 
271-3. 

The petition states a cause of action. The demurrer is overruled. 
That  respondent out through the ridge near Tuckaseegee Road 

and thereby brought into Beechwood Acres and the creek forming 
a boundary of petitioners' property water which had never flowed in 
that direction prior to the construotion of the road is not controverted. 
I t  is established by witnesses for both petitioners and respondent. 

Witnesses for respondent fixed the area from which the water is 
so diverted as approximating three acres and the quantity of water 
so diverted as small and insufficient to cause damage. Petitioners do 
not concede the accuracy of acreage or quantity diverted as asserted 
by respondent's witnesses. Their testimony is fairly subject to the 
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interpretation that the water admitteclly diverted was largely re- 
sponsible for the damage. 

In addihion to the admitted diversion from the west side there is 
evidence that water falling on the northern portion of the develop- 
ment drained eastwardly down Beachwood Raad and into the creek 
below petitioners' home. The highway is on a fill 30-40 feet high where 
i t  passes petitioners' home. This fill divided what was Beechwood 
Road into two distinct parts, preventing the water from following its 
natural flow. To take care of the water from the north formerly flow- 
ing along Beechwood Road, respondent cut a ditch on the north side 
of iB embankment and into Branoh 1 above petitioners' home. Peti- 
tioners claim this diversion materially *added to their damage. 

Sharp disagreement exists with resped to the situation where the 
bypass crosses by overpass the P & N Railroad. Respondent's evi- 
dence tends to esbablish its work drained water from some 30 acres 
away from Beechwood Acres and petitioners' property and as a re- 
sult petitioners are less likely to suffer from floods than they would 
if the road had not been built. 

Petitioners testified their property had never been flooded prior to 
1956 when the construction work was etmted, although the creek 
had several times run bank full. Between the completion of the fill 
and the trial in December 1958 petitioners' property had been flooded 
nineteen times, the water, on one occasion, rising to a height of four 
feet. 

Respondent counrtered by showing an abnormal number of heavy 
rains during that period. Between 1 August 1957 and 1 August 1958 
the rainfall in Charlotte exceeded that for the preceding twelve months 
by 9.21 inches and exceeded the average for the preceding five years 
by 26.9%. 

Petitioners' testimony, if true, dablished a diversion resulting in 
damage. What the truth was upon the conflicting testimony was a 
question for the jury. 

The motion to nonsuit was properly overruled. 
In the charge the court stated: ". . . the theory of this case as 

pleaded in petitioners' amended petition is that of diversion." He fol- 
lowed that statement by a correct definition of diversion. Then he 
told the jury: "I charge you that the owner or occupant of the higher 
lands may increase the natural flow of water and may accelerate it 
but cannot divert the water and cause i t  to flow upon the lands of 
the lower owner in a different manner or in a different place from 
mhioh i t  would naturally go." The quoted portion is assigned as error. 
It is a correct statement of law applicable to the facts of this case. 
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Phillips v. Chesson, supra; CardweU v.  R .  R.,  171 N.C. 365, 88 S.E. 
495; Brown v .  R .  R., 165 N.C. 392, 81 S.E. 450; Hooker v .  R. R.,  156 
N.C. 156, 72 S.E 210; Barcliff v R. R., 168 N.C. 268, 84 S.E. 290; 
Rice v. R.  R., 130 N.C. 375; Hocutt v .  R.R.,  supra. 

The court further charged that the jury, to answer the second isme 
in the &rmative, would have to find not only the diversion as claim- 
ed but would have to find that such diversion was the proximate cause 
of petitionem' damage, and only to the extent the flooding was proxi- 
mately mused by respondent would there be a taking for which i t  
could be required to pay compensation. 

The coul;t9s definition of taking requiring payment of compensa- 
tion is taken from 18 Am. Jur. 756 and is quoted as corrwtly stating 
the law in Penn v .  Coastal Corp., 231 N.C. 481, 57 S.E. 2d1 817. 

Each of the exceptions to the charge have been examined; but when 
considered as a whole and not in disconne~ted clauses and sentences, 
we have not found error of which respondent can fairly complain. 

No Error. 

STATE v. Z. R. BISSETTE. 

(Filed 12 June, 1969.) 

1. Constitutional Law Q 28- 
A valid bill of indictment is required as a n  essential of jurisdiction 

in  all prosecutions for crime originating in the Superior Court. Cowti- 
tution, Art. I ,  sec. 12. 

2. Indictment a n d  Warran t  Q a- 
An indictment must charge .the offense with certainty so a s  to identify 

the offense, protect the accused from being twice put in jeopardy for 
the same offense, enable the accused to prepare for trial, and support 
judgment upon conviction or  plea, and i t  is required that  the indict- 
ment s ta te  the essenstial facts and not mere conclusions. 

8. Agriculture Q 9 s- 
An indictment under G.S. 108-283 charging the sale or offering for 

sale seed not labeled in accordance with G.S. 108-281 should allege the 
person to whom defendant sold or  offered to sell seed not properly 
labeled, o r  that  the purchaser was in  fact unknown, the particulars in 
which the label failed to meet the statutory requirements, and where 
and how the seed were exposed to sale. 

4. 8am- 
An indictment under G.S. 108-283 charging .that defendant sold or 

offered for sale tobacco seed having a false or misleading label should allege 
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,the person to whom the seed were mld or offered for sale or that  the 
punchaser was i n  fact unknown, and the intent to defraud. 

PARKER, J., dissenting. 

APPEAL by defendant from Crissman, J., December 1958 Term of 
ROCKINGHAM. 

The grand jury a t  the Oetober 1958 Term returned as a true bill 
the following: 

"The Jurors for the State upon their oath present,, That 2. R. 
Bissette, late of the County of Rockingham, on or about Dec., 1956 
and/or Jan., in the year of our Lord one thousand nine hundred and 
57, with force and arms, a t  and in the County aforesaid, First c o u n t  
Did unlawfully and willfully sell, offer, and expose for sale tobacco 
seed not labelled in accordance with N. C. General Gtatutes 106-281; 

"Second Count-Did unlawfully and willfully sell, offer, and expose 
for sale tmbacca seed having a false and misleadilng label in that said 
label represented the seed as  being Bissettels 711 when in faot said 
seed was not Bissette's 711 tobamo seed. 
against the form of the statute in guch case made and provided and 
against hhe peace and dignity of the State." 

Defendant in apt time moved to quash the bill for failure to state 
facts sd3cient to charge defendant with the commission of a crime. 

This motion was overruled. Thereupon he filed a separate motion 
to quash the .second count. This motion was likewise overruled. De- 
fendant, having excepted to the refusal t o  allow his motions, pleaded 
not guilty. The jury returned a verdict of not guilty on the first count 
and guilty on the second count. Defendant made motions to set 
aside the verdiot of guilty and in arrest of judgment. These motions 
were denied. Prayer for judgment was continued to the December 
Term 1958, a t  which time a fine was imposed, and defendant appealed. 

Attorney General Seawell and Assistant Attorney General Brutm 
for the State. 

Gwyn & Gwyn and Robert A. Farris for defendant, appellant. 

RODMAN, J. Art. I, sec. 12 of our Constitution requires a bill of 
indictment, unless waived, for all criminal actions originating in the 
Superior Court, and a valid bill is necwary to vest the court with 
authority to determine the quastion of guilt or innocence. S. v. Helms, 
247 N.C. 740, 102 S.E. 2d 243; S. v. Morgan, 226 N.C. 414, 38 S.E. 
2d 166. 

What are the essentials for a valid1 bill of indictment? Parker, J., 
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gave a clear and conoise a m e r  to this qud ion  in S. v. Greer, 238 
N.C. 325,77 S.E. 2d 917. He said: "The authorities are in unison that 
an indictment, whether a t  common law or under a statute, to be good 
must allege lucidly and accurately all the essential elemenb of the 
offense endeavored to be charged. The purpose of such constitutional 
provisions is: (1) such certainty in the statement of the accusation 
ais will identify the offense with which the accused is sought to be 
charged; (2) to protect the accused from being hwice put in jeopardy 
for the same dense;  (3) to enable the accused to prepare for trial, 
and (4) to enable the court, on mnviction or plea of no20 contendere 
or guilty to pronounce sentence according to the rights of the caae. 
(Cases cited.)" The ementials have been restated in equally clear 
and emphatic language in several recent cwes. S. v. Walker,  249 N.C. 
35 ; S. v. Banks, 247 N.C. 745, 102 S.E. 2d 245 ; S. v. Jordan, 247 N.C. 
253, 100 S.E. 2d 497; S. v .  Helms, supra; S.  v, Cox, 244 N.C. 57, 92 
S.E. 2d 413; 8. v. Strickland, 243 N.C. 100, 89 S.E. 2d 781; S. v. Bur- 
ton, 243 N.C. 277, 90 S.E. 2d 390; S. v. Scott, 241 N.C. 178, 84 S.E. 
26 654. 

Mere conclu~ions of the pleader are not sufficient. A plain and con- 
cise statement of facts is required by statute in bath civil (G.S. 1-122) 
and criminal (G.S. 15-153) actions. 

When this rule is applied to the bill here considered, is it sufficient 
to meet the test? The answer can only be found by looking at the 
statutes defining the werted criminal conduct. 

G.S. 106-283 deolares i t  unlawful for any person to sell or offer for 
sale agricultural seed for seeding purposes: "(3) Not labeled in ao- 
cordance with the provisions of s. 106-281, or having a false or mis- 
leading label, or having seed analysis tags attached to the containers 
of seed bearing thereon a liability or nonwarranty clause: Provided, 
that the provisions of s. 106-281 shall not apply to seed being sold by 
a grower to a dealer, or to seed coasigned to or in storage in a seed 
cleaning or processing establishment for cleaning or processing. . . ." 

Agricultural seed sold or exposed for sale are required to be labeled. 
G. S. 106-281. The provisions of this section pertinent to tobacco seed 
provide: " (1) The label requirements for peanub, cotton and tobacco 
seed ehall be limited to: (a) Lot number or other identification. (b) 
Origin, if known; if unknown, EEO stated. (c) Commonly accepted 
name of kind and variety. (d) Percentage of germination with month 
and year of test. (e) Name and address of person who labeled said 
seed or who sells, offers, or exposes said seed for sale." 

" (7) No person shall be subject to the penalkiea of this article for 
having sold, offered, or exposed for sale in this State any agricultural 
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or vegetable seeds which were incorrectly labeled or represented as 
to origin, kind and variety, when such seeds cannot be identified by 
examination thereof, u n l w  he has failed to obtain an invoice or 
grower's declarrttion giving origin, kind and variety, and to take such 
other precautions as may be necessary to insure the identity to be 
that stated." 

The first count merely alleges la sale or offer to sell or exposure for 
sale of tobacco 4 not labeled as required by G.S. 106-281. It does 
not tell (a) to whom &he seed were sold or offered for sale or where 
or how e-ed for sale, or (b) the manner in which the label failed 
to comply with statutory requirements. Was the aaserted failure to 
label as required by the statute due to  (a) absence of the name and 
addreslj of the person labeling, or (b) an incorrect statement of germin- 
ation or absence of a statement of germination, or (c) an incorrect 
statement as to date tested for germination, or (d) an incorrect atate- 
ment of the variety of seed in the container? 

Looking a t  the evidence and not a t  the indictment, i t  appears that 
defendant, a grower, sold to Penn Hardware Coznpany, s seed dealer, 
tobacco seed which i t  in turn sold to tobacco farmers. Some of the 
seed so sold produced tobacco of a discount variety, 244, instead of 
711 as labeled. Different varieties of tobacco cannot be determined 
by an examination of the seed; only the resulting plant will show 
the difference. Conviotion was sought on the first count because the 
label named the seed 'as variety 711 when in fact i t  was 244 or a mix- 
ture with 244 predominating. There is no suggestion that the label 
failed in any other way to comply with the requirements of G.S. 106- 
281. The court charged if the defendant willfully failed ;to take pre- 
cautions necessary to keep the seed up to the standard stated to 
return a verdict of guilty on this count. Notwithstanding this direc- 
tion the jury returned a verdict of not guilty. 

The second count charges a sale or exposure for sale of seed having 
a false and misleading label in that the label atated ;the seed, to be 
711 "when in fact said seed was not Bissette's 711 tobacco seed." The 
evidence offered to  support this count is the same evidence offered to 
mpport the first count. The jury found defendant guilty-an incon- 
gruous result, demonstrating the wisdom of the rule requiring a state- 
ment of fach and not mere conclusions. 

The bill of indictment makes the sale of the incorrectly labeled 
seed the basis for $he prosecution. Where e sale is prohibited, it is 
necessary, for a conviction, to allege in the bill of indictment the 
name of the person to whom the sale was made or that his name is 
unknown, unless some statute eliminates khat requirement. The proof 
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must, of course, conform !to the allegations and establish a sale to the 
named person or that the purch$aser was in fact unknown. 8. v. Tisdale, 
145 N.C. 422; 8. v. Dowdy, 145 N.C. 432; S. v. Miller, 93 N.C. 511; 
S. v. Trice, 88 N.C 627; S. v. Pickens, 79 N.C. 652; S. v. Stamey, 71 
N.C. 202; S. v. Faucett, 20 N.C. 239; 8. v. Blythe, 18 N.C. 199. 

Kzng v. State, 286 S.W. 2d 422 (Tex.) is the only case we have 
found which ,is baaed on the sale of falsely labeled agricultural seed. 
The court there held the bill fatally defective for failure to name 
the purchsser. True, the court there points out their ~tatutes provide 
"To charge an unlawful sale, i t  is necessary to name the prchrtser"; 
but they also refer to earlier decisions which recognize the rule of 
the common law. 

It is not now necessary to allege the name of the purchaser of in- 
. toxicating liquors illegally sold. G.S. 18-17. 
G.S. 15-151 likewise modifies the common law. It is not now neces- 

sary to name the injured pady where proseoution is based on forgery 
or other fraud. It is, however, neceesary to allege land prove the evil 
intent when fraud is the foundation for the prosecution. S. v. Phillips, 
228 N.C. 446, 45 S.E. 2d 535; S. v. Davenport, 227 N.C. 475, 42 S.E. 
2d 686; S. v.  Horton, 199 N.C. 771,155 S.E. 866; S .  v. Reed, 196 N.C. 
357, 145 S.E. 691; 8. v. Edwards, 190 N.C. 322, 130 S.E. 10; S. v.  
Farmer, 104 N.C. 887. 

Defendant stands convicted on the second count. It alleges a sale 
of seed with +a false and misleading label. It does not name a purchaser. 
It does not charge the incorrect statement of variety appearing on the 
label was part of a plan to defraud. Intent is ignored. 

Defendant bas been convicted on e bill which fails to state facts 
constituting a crime. His motion to quash ~hould have been allowed. 

Reversed. 

PARKER, J., dissenting. G.S. 106-283 provides: "It  hall be unlaw- 
ful: a. For any person within this State to sell, offer, or expose for 
sale any agricultural or vegetable seed for seeding purposes . . . (3) 
. . . having a false or misleading label." 

The bill of indictment with two counts is set forth in the majority 
opinion. The jury acquitted on the fimt count, and convicted on the 
second. Therefore, we are not concerned with the first oount. The 
majority opinion holds thak the eecond count in the bill should be 
quashed for two reasons: One. It does not allege a purchaser. Two. 
It d m  not allege a fraudulent intent. 

The language of the statute creating the offense charged in the 
second count h a s  not require allegation or proof of ,a fraudulent in- 
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tent to make out the offense prohibited. If the General Assembly had 
intended to make fraudulent intent as essential element of the offense, 
it would have said so. For this Court to write suoh a requirement in- 
to the language of the statute is judicial legislation. 

The majority opinion states that the second count is defective be- 
cause i t  does not name a purchaser, and cites in support of the 
statement some of our earlier cases, five of which involve the form 
of an indictment charging the sale of intoxicating liquor prior to 
G.S. 18-17, one of whioh holds that where an indictment under the 
Acts of 1885, Ch. 175, $28, chsarges la sale by a drummer of g o d ,  
wares and me~chandise 'to have been to two as partners and rthe proof 
is a sale to one only the variance is fatal, and another is an indict- 
ment for conspiracy in three counb - first for congpiring to wm- 
mit rape upon F, sewnd the like offense upon E, land third the same 
upon "certain females to the jurors unknown," and another deals 
with the form of an indiatment for disposing of mortgaged property. 

In an indictment for the unlawful sale of intoxicating liquor, the 
authorities, in the absence of a datute upon the subject, are so en- 
tirely divided on the question as to whether or not the name of the 
person to whom the sale was made should be alleged that neither 
side can be said to  be supported by a general current of judicial 
opinion. Black on Intoxicating Liquors, $464; 33 C.J., Intoxicating 
Liquors, p. 724 - many cases are cited in both text boob -; 48 
C.J.S., Intoxicating Liquors, p. 448; 30 Am. Jur., Intoxicating 
Liquors, $316. 

The majority opinion states: "Looking a t  the evidence and not 
a t  the indictment, it appears that defendant, a grower, sold to Penn 
Hardware Company, a seed dealer, tobacco seed which it in turn 
sold to tobacco farmers." 

W. K. Glenn, a witness for the State, testified: "My partners and 
I, trading ias Penn's Hardware Company, have had an arrangement 
with the defendant, 2. R. Biwtte,  under which we were to sell 
Bissette's seeds on consignment. We have sold the eeeds on this 
basis either eight or nine years. We sold some Bissette's 711 seeds 
on or about December of 1956 and January 1957." Later, on redi- 
rect examination, Glenn testified: "Bissette's 711 seed sold for $5.00 
per ounce retail. The seed was left to us to sell what we wuld and 
return what wamlt sold. We paid Mr. Bissette for what was sold, 
and we returned any unsold seed." According to Glenn's testimony, 
the defendant shipped Penn's Hardware Corapany on 3 December 
1956 thirty-two ounces of tobacco seed labelled Biasettels 711, on 
24 December 1956 thirty-two ounces of tobacco seed with a eimilar 
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label, and on 7 January 1957 sixteen ounces of tobacco seed with 
s ~imilar label. 

I am aware of the rule that the Court in ruling on a motion to 
quash an indiotment is not permikted to consider extraneous evi- 
dence, but is restricted entirely 60 the face of the indictment. S. v. 
Cochran, 230 N.C. 523, 53 S.E. 2d 663. In  order to quash an indict- 
ment i t  must appear from the face of the indictment that no crime 
is oharged, S. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; S. v. Gard- 
ner, 219 N.C. 331, 13 S.E. 2d 529, or that the indictment is other- 
wise so defective that i t  will not  upp port s judgment, S. v.  Francis, 
157 N.C. 612, 72 S.E. 1041 ; S. v. Taylor, 172 N.C. 892, 90 S.E. 294; 
S. v. Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v. Cochran, supra 

The second count in the indictment charges more than a sale. 
Conceding for the sake of argument that when a sale of tobacco 
seed is charged the name of the buyer must be alleged, I know of 
no law, when an article is unlawfully offered and exposed for sale, 
that requires the indictment to allege the names of prospective 
purohasers. The second count in the indiatment charges also the 
offense of offering and exposing for sale tobacco seed having a false 
and misleading label, etc., in the language of the statute prohibiting 
the offense. 

As a general rule, an indictment is sufficient when it oharges the 
offense in the language of the statute. 8. v. Loesch, 237 N.C. 611, 
75 S.E. 2d 654; S. v .  Gregory, supra; S. v.  Gibson, 221 N.C. 252, 
20 S. E. 2d 51; S. v. George, 93 N. C. 567; S. v.  Stanton, 23 N. C. 424. 
There are a few excepltions 'to the rule, S. v. Greer, 238 N.C. 325, 
77 S.E. 2d 917, but, in my opinion, ithey do not embrace that part 
of the second count in the indictment which charges ;the defendant 
"did unlawfully and willfully offer and expose for sale tobacco seed 
having ti false and misleading label in that said label represented 
the seed as being Bimette's 711 when in fact said seed was not Bis- 
sette's 711 tobaoco seed." 

I vote to overrule the motion to quash the second counlt in the 
indictment. 
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T. T. Wl%EMAN AND WIFE, WILLIE M. WISEMAN V. 
TOMRICH CONSTRUCTION COMPANY. 

(Filed 12 June, 1959.) 

1. Water  and  Water  Courses 8 2c- 
A person who wron,@blly diverts o r  collects and discharges surface 

water on the lands of a lower proprietor is liable for the damages re- 
sulting therefrom. 

2. Same: Nuisance § 4.- 
Where a private corporation, in developing a residential area, lays 

out streets and drains so a s  to collect and discharge the surface waters 
through a culvert under a street upon the lands of a n  adjacent owner, 
and the streets a r e  thereafter dedicated to and accepted by a munici- 
pality, the interest of the public precludes abatement. 

3. Same: Trespass 8 lg- 
Where a private development company collects and discharges surface 

waters through a drain under a street the continuing damage to the 
land of the lower proprietor results from the single original wrong in 
the construction of the drain and is not a continuing trespass. 

4. Same: Easements $j 5- Where  condition cannot be abated, perma- 
nent  damages may b e  recovered f o r  wrongful diversion of water 
by private company. 

Where a private development company collects and discharges surface 
waters through a drain under a street and the street is  later dedicated 
to and accepted by a municipality, the municipality, by accepting the 
dedication, does not participate in the oniginal wrong and, the interest 
of the public being of such a n  exigent nature that  the right of abate- 
ment may not be granted, the lower proprietor is entitled to  recover 
permanent damages against the private corporation. The faot that  the 
work was done under the supervision of the city i n  order to induce 
the later inclusion of the development within the city limits, is not 
relevant to the liability of the parties. 

5. Appeal and  E r r o r  § 35- 
When the charge is not in  the record i t  will be presumed that  the 

jury was properly instructed a s  to every principle of law applicable to 
the facts. 

APPEAL by defendant from McKinnon, J . ,  November Civil Term, 
1958, of DURHAM. 

Plaintiffs instituted this action January 23, 1957, alleging defendant 
had wrongfully diverted the natural flow of surface waters on its 
land, causing it to empty upon and damage plaintiffs' adjoining land, 
for which plaintiffs sought a permanent injunction, or, if not entitled 
to iqjunctive relief, permanent damages. 

In M~ay, 1955, defendant, a private corporation, purchased a rugged 
and undeveloped 60-acre tract of land for development as a residen- 
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tial subdivision t o  be known as Glendale Heights Extension. The 60- 
acre tract, except for a comparatively small portion along the south- 
ern boundary, was then beyond the city limits of Durham. 

Plainltiffs purchased in 1946 and own an 82-acre tract of land lying 
east of and adjoining said 60-acre tract. 

Evidence offered by plaintiff tended to show that defendant, in its 
development of Glendale Heights Extension, laid out, graded and pav- 
ed streets, putting in curbs and gutters, and laid out and graded lots, 
built residences on certain of the lots and made sales to present occu- 
pants, and constructed an underground drainage ~ys t em;  and that  
the surface water collected in said drainage system emptied into a 
54-inch pipe constructed by defendant under Lorain Avenue and, a t  
the end of this 54-inch pipe, was discharged upon and damaged plain- 
tiff s' land. 

Evidence for defendant tended to show: On November 5, 1956, an 
additional portion of the 60-awe tract, including the portion of Lorain 
Avenue where the 54-inch pipe was located, was annexed to and be- 
came a part of the City of Durham. Prior to November 5, 1956, de- 
fendant had installed the 54-inch pipe in Lorain Avenue. About Nov- 
ember, 1957, Lorain Avenue was accepted for maintenance by the 
Cihy of Durham. On January 1, 1958, the remainder of the 60-acre 
tract was annexed to and became a part of the City of Durham. The 
54-inch pipe was installed under the supervision of the Director of 
Public Works of the City of Durham. 

The land annexed by the City of Durham on November 5, 1956, ig 
shown on a map of "Section One, Glendale Heights Extension," filed 
by defendant on May 30, 1957, in the office of the Register of Deeds 
of Durham County, on which defendant certified, inter alia, "that all 
public streets, alleys, easements, and other open spaces so designated 
upon said plat are hereby dedicated for such use, and that  all public 
and private easements upon said plat are hereby granted for the uses 
stipulated." 

Section 66 of the Charter of the City of Durham, in part, provides: 
". . . in the absence of any contracts with said city in relation to the 
lands used or occupied by i t  for the purpose of streets, sidewalks, al- 
leys, or other public works of said city, eigned by the owner thereof 
or his agent, i t  shall be presumed that  the said land has been granted 
to  said city by the owner or owners thereof, and said city shall have 
good right and title thereto, and shall htave, hold, and enjoy the same. 

11 . . . b 

The court submitted, and the jury answered, these h u e s :  "1. Has 
the plaintiffs' land been damaged by the wrongful ad of the defend- 
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ant? Answer: Yes. 2. In what amount, if any, are the plaintiffs en- 
titled to recover for permanent damage to their land? Answer: 
$5,000.00." 

Thereupon, i t  was ordered, adjudged and decreed that plaintiffs 
have and recover of defendant the sum of $5,000.00; that, upon pay- 
ment thereof, defendant, its successors and assigns, "shall have and 
are granted a permanent easement upon and over the lands of the 
plaintiffs for the discharge of surface waters from the existing water- 
shed area which flow through the 54-inch pipe line now located in 
what is known as Lorain Avenue . . ."; and that  the costs of the 
action be taxed against defendant. 

Defendant excepted and appealed, assigning errors. 

Bryant, Lipton, Strayhorn & Bryant for plaintiffs, appellees. 
Spears, Spears & Powe for defendant, appellant. 

BOBBITT, J. Defendant's assignments of error ,are directed (1) to  
the admission, over its objection, of testimony relating to the fair 
market value of plaintiffsJ land immediately before and immediately 
after the installation of the 54-inch pipe; (2) to the submission, over 
its objection, of said second issue; and (3) to the court's refusal to 
submit in lieu of said second issue an issue tendered by it, to wit: "If 
so, in what amount have the plaintiffs been damaged between the 
time of completion of construction of the storm drain in h r a i n  Avenue 
and the time of the acceptance of Loraine Avenue for maintenance and 
use as  a public street by the City of Durham?" 

"It is well settled khat an aotion a t  law for damages will lie against 
one who wrongfully diverts or collects and discharges surface water 
on adjoining lands . . ." 56 Am. Jur., Waters Q 85; 93 C.J.S., Wjaters 
5 127; Phillips v. Chesson, 231 N.C. 566, 58 S.E. 2d 343; Jackson v. 
Kearns, 185 N.C. 417, 117 S.E. 345. 

If, upon the facts in evidence, plaintiffs were entitled to recover 
permanent damages, the said testimony was relevant and properly 
admitted. Clinard v. Kernersville, 215 N.C. 745, 752, 3 S.E. 2d 267; 
Langley v. Hosiery Mills, 194 N.C. 644, 140 S.E. 440; Brown V .  

Chemical Co., 162 N.C. 83, 77 S.E. 1102. 
The determinative question is whether defendant, a private corpor- 

ation, is legally liable to plaintiffs for permanent damages. Defendant 
says "No," contending its liability is limited to  damages sustained 
by plaintiffs during the period between the completion by defendant 
of its construction of the 54-inch storm drain in Lorain Avenue and 
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the acceptance of Lorain Avenue for maintenance and use as a pub- 
lic street by the City of Durham. 

No decision, in this jurisdiction or elsewhere, cited or disclosed by 
our research, involves a closely analogous factual situation. For analy- 
sis of decisions obliquely relevant, see Case Comment by Charles P. 
Rouse, "Damages-Nuisance-Single or Successive Recoveries for 
Permanent and Continuing Nuisances and Trespasses," 7 N.C.L.R. 
464, and "Distinotion between Completed and Continuing Invasions 
of the Landowner's I n t e r e s t t h e  'Permanent Nuisance' Doctrine," 
McCormick on Damages, 5 127. 

Our decisions sanction the recovery of permanent damages by a 
landowner as a matter of right when the defendant, a municipal or 
other corporation having the power of eminent domain, could ac- 
quire by condemnation the right t o  commit the alleged continuing 
nuisance or trespass. In  such case, permanent damages will be as- 
sessed upon demand of either party; and, when such demand is made, 
the adion becomes in effect a condemnation proceeding. Clinard v.  
Kernersville, supra, and cases cited. When the defendant's right to 
continue the alleged nuisance or trespass is protected by its power 
of eminent domain, the remedy of abatement is not available to the 
landowner. Rhodes v. Durham, 165 N.C. 679, 81 S.E. 938, and csses 
cited. 

On the other hand, this Court has held that a landowner may not 
as a matter of right recover permanent damages from a private corp- 
oration or individual for the maintenance of a continuing nuisance or 
trespass. His remedy is to recover in separate and successive actions 
for damages sustained to the time of the trial. Phillips v.  Chesson, 
supra, and cmes cited. However, the panties may consent that  an h u e  
as t o  permanent damages be submitted; and in such case the defmd- 
ant, upon payment of permanent damages so a.ssessed, acquires a 
permanent right to continue such nuisance or trespass as in condemna- 
tion. Aydlett v.  Bg-Products Co., 215 N.C. 700, 2 S.E. 2d 881; Clinurd 
v. Kernersville, supra. 

With reference t o  actions against private corporations or individuals, 
our decisions suggest two reasons for the stated rule: (1) The de- 
fendant may voluntarily abate the nuisance, or the nuisance or tres- 
pass may be abated or restrained by court action. (2) ". . . the de- 
fendant's willingness to abate or remove the cause of damage may 
be etimulated when repeatedly mulcted in damages by reason of its 
continued maintenance." Phillips v. Chesson, supra, and cases cited; 
Ridley v. R. R., 118 N.C. 996, 24 S.E. 730. 

The factual situations considered (by this Court in actions between 
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private parties where the landowner's remedy in respecd of damages 
was so restricted, may be classified as follows: (1) Actions between 
adjoining landowners, absent such public interest as may be involved 
in the continued operation of a manufacturing or similar plant, e.g., 
Phillips v. Chesson, supra, and Winchester v. Byers, 196 N.C. 383, 
145 S.E. 774. Whether, in the cited cases, the plaintiff was entitled to 
injunctive relief was not decided. Compare Wharton v. Manufacturing 
Co., 196 N.C. 719, 146 S.E. 867, where the nuisance was abated prior 
to trial. (2) Actions based on the defendant's operation of a manu- 
facturing or similar plant in such manner as to  pollute the air by the 
discharge of noxious and offensive fumes and gases, Webb v. Chemical 
Co., 170 N.C. 662, 87 S.E. 633; Morrow v.  Mills, 181 N.C. 423, 107 
S.E. 445; Brown v. Chemical Co., supra; S. c., 165 N.C. 421, 81 S.E. 
463; or in such manner as to contaminate a stream by discharging 
waste materials therein, Clinard v .  Kernersville, supra; Langley v. 
Hosiery Mills, supra; Webb v.  Chemical Co., supra. 

Whether the remedy of abatement was available to plaintiffs prior 
to defendlant's said development of Glendale Heights Extension need 
not (be considered. Suffice to  say, after defendant had completed such 
development, and had constructed houses and sold lots within the 
subdivision, and had dedicated the streets to public use, and ;the 
streets so dedicated had been accepted las public streets by the City 
of Durham, the rights of individual homeowners and of the public 
had intervened to such extent that the remedy of abatement was not 
available to plaintiffs. 

These distinctive features of cases of the second class should be 
noted: Whether the remedy of abatement is available to plaintiff de- 
pends upon all circumstances relating to the operation of such plant. 
Causby v. Oil Co., 244 N.C. 235,93 S.E. 2d 79; Webb v. Chemical Co., 
supra; Dugy v.  Meadows, 131 N.C. 31, 42 S.E. 460. Too, the recur- 
ring or intermittent damages flow from the recurring or intermittent 
operation by defendant of its plant. The underlying idea is that auch 
damages result from successive wrongs for which separate recoveries 
may #be had rather than from a single irremediable wrongful act. 

It is stated in 21 A. & E. Enc., "Nuisances," pp. 732-733, that the 
entire damages, both past and prospective, are recoverable in one 
action, a t  the election of the plaintiff, ((where the source of injury is 
permanent in its nature and will continue to be productive of injury, 
independent of any subsequent wrongful act." While not the basis of 
decision, this statement is quoted in Webb v. Chemical Co., sup7a. 

In Mast v. Sapp, 140 N. C. 533, 53 S.E. 350, it was held that defend- 
ant's negligence became actionable when the wall of his reservoir gave 
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way destroying a nearby house and killing the owner-occupant. Wheth- 
er the intestate's administrator or her heir was entihled to damages for 
destruction of the house was the question presented. It was held that  
the recovery was indivisible 'and that the heir was not entitled .to 
recover unless he established that the wrong occurred after the in- 
testate's death. 

I n  Mast v. Sapp, supra, Walker, J., distinguished cases involving 
"a nuisance or trespass, which torts are continuing in  their nature, 
the nuisance of today being a substantive oause of action, and not 
rthe same with the nuisance of yesterday, and likewise in the case of 
a continuing trespass." With further reference to such cases, Walker, 
J., stated: "They are manife~tly not like a case where the wrongful a& 
is single and the tort feasor has irrevocably done all that  he can do, 
though the unlawful act has not fully spent its force, but as a self- 
acting agency once put in motion continues to  cause damage. The 
wrong itself is an accomplished fact, which its author can not recall 
or stop, though its consequences in the way of damage still go on." 
Here, the consequences of defendant's wrongful act will .continue in- 
definitely and defendant, by its conduct, has d e p ~ v e d  itself of legal 
authority t o  relieve plaintiffs from such consequences. 

It is stated by Hoke, J. (later C. J . ) ,  in Rhodes v. Durham, supra: 
"Our decisions are alsa in support of the 8poposition that  where the 
injuries are by reason of structures or conditions permanent in their 
nature, and their existence and maintenance is guaranteed or pro- 
tected by the power of eminent domain or because the interest of the 
public therein is of such an exigent nature that right of abatement 
at the instance of an individual is of necesdty denied, i t  is open to 
either plaintiff or defendant to demand that  permanent damages be 
awarded; the proceedings in such cases to mme extent taking on the 
nature of condemning an easement. (Citations) " (Our italics) This 
is quoted verbatim in Webb v .  Chemical Co., supra, and restated in 
Clinard v. Kernersville, supra. A similar statement appears in Brown 
v. Chemical Co., supra (165 N.C. 421). 

Apparently, no decision has applied the proposition set forth in 
the italicized words. They are appropriate t o  the present factual sit- 
uation. 

Defendant's development of Glendale Heights Extension, including 
the construction and inetallation of the 54-inch storm drain in Lorain 
Avenue, was a single, completed, wrongful act. Defendant created 
a permane~t  condition which, when the rains descend and the floods 
come, cause and will continue to cause recurring and intermittent dlam- 
age to  plaintiffs' land. All mch damages result proximately from de- 
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fendant's original wlongful act. Glendale Heights Extension was m 
developed to enhance the value of the lots sold and to  be sold, after 
a*s well as before the $acceptance of the dreets, including Lorain 
Avenue, as public streets of the City of Durham. 

The City of Durham, which is not a party to this aotion, commit- 
ted no wrongful act. Its acceptance of Lo11ain Avenue for maintenance 
and use as a public dreet did not affect the damage done to plain- 
tiffs' land. It simply relieved defendant of further obligation for such 
maintenance. Whether, under the quoted charter provision, the City 
of Durham acquired the fee in Lorain Avenue as distinguished from 
the right to the use thereof as a public street makes no difference. 
Plaintiffs1 oause of aetion is indivisible and accrued not later than 
the first occasion when surface waters were collected in said 54-inch 
storm drain and were discharged upon and damaged plaintiffs' land. 
Mast v. Sapp, supra. 

The fact that Glendale Heights Extension wrts developed in r ~ p e c t  
of streets, drainage systems, etc., under the supervision and in ac- 
cordance with the requirements of the City of Durham does not affect 
defendant's liability. The work was so conducted for defendant's bene- 
fit in order to induce the inclusion of its residential subdivision with- 
in the City of Durham and the acceptance by the City of Durham 
as public streets of hhe areas laid out in defendant's subdivision and 
designated as streets. 

Under the circumstances here disclosed, plaintiffs were entitled to 
recover permanent damages from defendant. 

No question is raised as to the measure of damages in such case. 
Indeed, the charge of the trial court was not included in the record 
on appeal. Hence, i t  is presumed th'at the jury was instructed cor- 
rectly on every principle of law applicable to the facts. Hatcher v. 
Clayton, 242 N.C. 450, 453, 88 S.E. 2d 104. 

The judgment of the court below is affirmed. 
Affirmed. 

ROY JONES v. SIIBR CITY MILUS, INCORPORATED, ORIGINAL D ~ N D  
ANT; MRS. ROY JONES, ADDITIONAL DEETNDART. 

(Filed 12 June, 1959.) 

1. Appeal and E m  61- 
Where defendant inhcduces evidence, only the motion to nonsuit 

made at the close of all the evidence is to be considered. 
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Where goods a re  bought and sold for  a particular use there is a n  im- 
plied warranty that  the goods a r e  reasonably fit for such use. 

3. Sales 27- Circumstantial evidence of breach of implied warranty 
in sale of feed held sufficient. 

Plaintiff's evidence tending to show that  defendant manufactured feed 
for broilers and for laying hens, that  feed for  broilers contained nicar- 
bazin, that plaintiff purchased all his feed from defendant and purchas- 
ed the feed in suit for  laying mash, that  abruptly egg production from 
plaintiff's flock dropped to about one-half, that the chickens moulted, 
that  the color of the eggs changed from brown to white and were watery, 
together with expert testimony of two witnesses ,that nicarbazin should not 
be fed to laying hens and that  only nicarbazin could have caused the 
results observed in plaintiff's flock k held sufacient to be submitted to 
the jury on the issue of breach of implied warranty that  the feed was 
reasonably fit for  the use contemplated by both parties, notwithstanding 
the absence of evidence ;that nicarbazin was upon analysis actually 
found in the chickens, eggs o r  feed. 

4. Same- 
Ordinarily the measure of damages for the breach of implied war- 

ranty is the damage proximately cauaed by such breach, but when, a t  
the conclusion of the evidence, the parties stipulate the measure of 
damages, a n  instnuction in strict accord with such stipulation will not 
be held for error. 

APPEAL by defendant Siler City Mills, Incorporated, from Preyer, J., 
November Term, 1958, of WILKES. 

Civil action to recover for damages to plaintiff's flock of laying 
ohickens (allegedly caused by their consumption of feed sold by Siler 
City Mills, Incorporated, hereafter called defendant, for plaintiff's 
use in raising said ohickens. 

Plaintiff dleged that the feed contained nicarbain, a chemical sold 
under the trade name of Nicm'b; that it was not fit for use in feed 
for laying chickens; and that, on account of its harmful effmts, there 
was a sharp drop in egg production, resulting in damages of $7,000.00. 
Plaintiff alleged (1) breach of express warranty, (2) breach of im- 
plied warranty, and (3) negligence; but, as indicated below, the issues 
submitted relate to alleged breach of implied warranty. 

Defendant, answering, admitted the sale of the feed for consump- 
tion by plaintiff's flock of laying chickens, but denied that the condi- 
tion of plaintiff's ohickens was caused by any harmful element in 
the feed; and, as a counterclaim, defendant alleged lthat plaintiff and 
Mrs. Roy Jones, plaintiff's wife, were indebted to i t  in the amount 
of $3,316.37, exclusive of interest, to wit, the balance on their account 
for chickens, feed and eupplies purchased by them from defendant. 
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Mrs. Roy Jones was made a party. In  separate answers t o  defend- 
ant's said counterclaim, plaintiff and Mrs. Roy Jones denied that 
Mrs. Roy Jones had made any purchases from defendant and denied 
her liability for purchases made by plaintiff from defendant. 

At the conclusion of the evidence, the court, in its discretion, al- 
lowed plaintiff to amend his complaint. In the amendment, plaintiff 
alleged that, "in addition to the damages hereinbefore alleged in said 
original complaint," "the poultry which he had, consisting of 3,980 
hens," was damaged by their consumption of feed containing nicar- 
bazin; that immediately prior to suoh consumption hhey were reason- 
ably worth $12,000.00 but immediately thereafter were reasonably 
worth $4,000.00; and that he was entitled to recover $8,000.00 on ac- 
count thereof. 

The following appears in the agreed oase on appeal: "After con- 
clusion of the evidence and before the charge of the Court, i t  was 
agreed between counsel for plaintiff and counsel for defendant that 
the measure of damages for the plaintiff should be determined by 
the difference in the reasonable market value of the chickens im- 
medimately before the drop in production and the reasonable market 
value immediately thereafter." 

The court submitted and the jury answered these issues: "1. Was 
there an implied warranty that  the feed was reasonably fit for the 
purpose for which i t  was sold and purchased, as alleged in the Com- 
plaint? Answer: Yes. 2. If so, was there a breach of said implied war- 
ranky by the defendant, Siler City Mills, Inc., as alleged in the Com- 
plaint? Answer: Yes. 3. If so, what amount of damagm, if any, is 
the plaintiff, Roy Jones, entitled to recover from the defendant? An- 
swer: $7,000.00. 4. I n  what amount, if any, is the plaintiff, Roy Jones, 
indebted to the defendant, Siler City Mills, Inc.? Answer: $3,104.37. 
5. In  what {amount, if any, is Mrs. Roy Jones indebted to the defend- 
ant, Siler City Mills, Inc.? Answer: No." 

Judgment was entered, providing: (1) ". . . that the plaintiff have 
and recover judgment against the defendant in the amount of $7,- 
000.00"; (2) ". . . that the defendant have 'and recover judgment 
against the plaintiff in the amount of $3,104.37"; (3) ". . . that the 
plaintiff be taxed with one-half the cost and that the defendant be 
taxed with one-half the cost." 

Defendant excepted and appealed, assigning errors. 

McElwee & Ferree for plaintiff, appellee. 
W. G. Mitchell for defendant Siler City Mills, Incorporated, ap- 

pellant. 
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BOBBITT, J. Defendant assigns as error the m u r t ' ~  denial of its 
motions for judgment of nonsuit. Since defendant offered evidence, 
we consider only the ruling on the motion made by defendant a t  the 
close of all the evidence. G.S. 1-183; Spaugh v. Winston-Salem, 249 
N.C. 194, 196, 105 S.E. 2d 610. 

Uncontradicted evidence is to the effect that  the feed was sold and 
purchased for a particullar use, namely, to be fed to plaintiff's flock 
of laying ohickens. Under these circumstances, there was an implied 
warranty that  ,the feed was reasonably fit for the use contemplated 
by both seller and purchaser. Poovey v. Sugar Co., 191 N.C. 722, 133 
S.E. 12, and cases cited therein; Swift & Co. v. Aydlett, 192 N.C. 
330,135 S.E. 141; Keith v. Gregg, 210 N.C. 802, 188 S.E. 849. Indeed, 
defendant did not except to the court's peremptory instruction in 
plaintiff's favor on ithe first issue. 

Defendant contends there was no evidence sufficient t o  support a 
finding that  i t  had breaohed said implied warranty. Defendant cites 
Poovey v. Sugar Co., supra, where Brogden, J., observed that  the 
law should not be so interpreted as to "unloose a jury ,to wander sim- 
lessly in the fields of  peculation." But the evidential facts in Poovey 
v. Sugar Co., supra, are quite different from those now considered. 

There was evidence tending to show the fads narrated below. 
Plaintiff purchased day-old ohicks in Ootober, 1956. They progres- 

sed satisfactorily. Production commenced in five to five land one-half 
months and increased until daily production exceeded 2,900 eggs. 
Then, within a period of about two weeks, late June - early July, 
1957, production dropped from nearly 3,000 eggs daily to 1,500 daily. 
There was a further gradual drop in production. Later, plaintiff sold 
the chickens "for eating, table use." 

Plaintiff's dealings were with defendant's North Wilkesboro branch 
of which Coley Jones was manager. Plaintiff notified Goley Jones 
of the sharp drop in egg production. W. D. Jester, a poultry expert, 
specializing in poultry diseases, was sent to investigate. W. D. Jester 
went t o  plaintiff's farm, talked with plaintiff and made his investi- 
gation. 

Along with the sharp drop in production in late June - early July, 
plaintiff's hens went into a moult, losing their feathers. The color of 
the egg shells changed from brown to white. Inside, the yellow and 
white ran together. Changes occurred in (the ovaries and the ovaducb 
of the hens. 

All of the feed consumed by plaintiff's hens was supplied by de- 
fendant. There was no change in the feeding pattern except that a 
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short time prior to late June - early July worm medicine had been 
mixed in the feed. 

W. D. Jester was offered by plaintiff. He testified to conditions he 
found when he visited the farm and inspected plaintiff's hens. He also 
testified, without objection, to certain statements then made to him 
by plaintiff. Based thereon, he testified that in his opinion the drop 
in  production and the color and watery consistency of the eggs were 
caused by "a substance in there that should not have been in the 
laying feed." 

Plaintiff offered Dr. Franklin Joseph Hein, an employee of the 
North Carolina Department of Agriculture, then in charge of the 
Poultry Pathology Diagnostic Laboratory in North Wilkesboro. 

Predicated on the finding by the jury of facts substantially as stated 
above, each was asked his opinion a s  t o  what could have caused the 
drop in egg production in late June - early July, 1957. Jester answer- 
ed: "I thought i t  was Nicarbazin." Dr. Hein answered: "My opinion 
would be that they had been poisoned with nicarbazin." He went on 
to explain that he did not know of any condition other than nicar- 
bazin poisoning that  would cause these pathologioal changes. 

Nicarbazin is used to prevent or control a disease of young chick- 
ens known as coccidiosis and is added to feed for broilers, that is, 
chicks raised in brooder houses and sold a t  from eight to ten weeks 
as frying size chickens. L. C. Howell, defendant's employee and wit- 
ness, testified: "It is a fact that our company never knowingly feeds 
any nicarbazin in layer mash to chickens.'' Jester testified that a 
worm preparation "should not be nicarbazin." 

Defendant, in its North Wilkesboro plant, used the same mixer to 
mix feed for broilers and feed for layers. Plaintiff testified that Coley 
Jones, defendant's North Wilkssboro manager, stated to  him that 
"there could have been some broiler feed mixed by mistake.'' 

Defendant's evidence tended to show the precautions taken in the 
mixing of feed a t  its North Wilkesboro plant. Defendlant's evidence 
also tended to show that all of the symptoms found in plaintiff's hens 
could not have been caused by nicarbazin and that certain of the 
symptoms found in plaintiff's hens could have been caused by a va- 
riety of other factors. Dr. W. H. Rhodes, an employee of the manu- 
facturer of Nicarb, was offered by defendant. He testified: "In these 
hens, a t  a .0125% of consumption of nicarbazin there is no doubt but 
what there could have been a drop in production provided i t  was fed 
long enough. There is no doubt whatsoever but that  the feeding of 
nicarb a t  that  level would ohange the color of the eggs from brown 
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to white." H e  had previously testified: "The normal use level for 
broilers is .01250/0" 

Defendant stresses the absence of evidence [tending to show that  
nicarbazin was, upon analysis, actually found in the chickens, eggs 
or feed. It is noted that  defendant continuously supplied feed to 
plaintiff and there is no contention that any specific shipment of 
feed caused the damage. Jester, who investigated for defendant, "just 
made a field examination." He didn't "make any kind ef laboratory 
tests . . . any kind of ,blood tests or take any samples of blood or  any- 
thing like that." Under the circumstances, the mere fact that there 
is no evidence that  an analysis was made by either party may not be 
regarded as fatal to plaintiff's case. 

Here we are concerned with the rule applicable to the d c i e n c y  
of circumstantial evidence in a civil action. See Hat Shops v .  Insur- 
ance Co., 234 N.C. 698,707,68 S.E. 2d 824, and cases cited; Jyachosky 
v. Wend,  240 N.C. 217, 224, 81 S.E. 2d 644. In respect of the sutEi- 
ciency of oircumstantial evidence to  warrant a finding of negligence, 
see Frazier v. Gas Co., 247 N.C. 256, 100 S.E. 2d 501. 

The evidence of damage to plaintiff's hens is plenary. Was the 
evidence sufficient to support a finding that the feed was not reason- 
ably fit for the purpose for whioh it was sold and used? If the feed 
contained nicarbazin, the answer is, "Yes." When considered in the 
light mast favorable to plaintiff, we are of opinion that  the ciroum- 
stantial evidence, together with the opinion testimony of Mr. Jester 
and Dr. Hein, wa.s tsufficient to support a finding that  the feed con- 
sumed by plaintiff's hens contained nicarbazin. Hence, defendsnt '~ 
motion for judgment of nonsuit was properly overruled. 

Defendant assigns as error the court's failure to instruct the jury, 
in relation to  the third issue, that  plaintiff was entitled to recover 
only such damages as were proximately caused by its breach of im- 
plied warranty. This assignment is based on exception set forth in 
case on appeal. 

Ordinarily, the damages recoverable for breaoh of implied warranty 
would be the damages proximately caused by such breach; and i t  
would be the duty of the trial judge, in his instructions relating to 
the measure of damages, to so charge the jury. However, as indicated 
below, the trial took a somewhat irregular course. 

In  his original complaint, plaintiff asserted damages for loss of 
eggs, in respect of quantity and quality, and much evidence was 
offered in relation thereto. Plaintiff also offered evidence as t o  the 
fair market value of the chickens before and after the drop in pro- 
duction in late June - early July. 
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At the conclusion of the evidence, (1) the complaint was amended, 
and (2) the padies stipulated as to the measure of damages, all aa 
set forth in our preliminary statement of facts. 

The court instructed the jury on the third issue in strict accord- 
ance with the stipulation. Obviously, the court understood that, un- 
der the stipulation, the only question for jury determination was the 
difference in the market value of the chickens caused by the drop in 
production. At the conclusion of the charge, the court asked: "Are 
there any further instructions as to the law or further contentions 
which you would like me to give?" Defendant's counsel answered: 
"No, sir." Under these circumstances, the court's failure to go be- 
yond the language of the stipulation does not constitute ground for 
a new trial. The court's instructions were based squarely on the stipu- 
lation, not on principles of law that were or may have been appli- 
cable absent such stipulation. 

The remaining assignments of error brought forward and argued 
in defendant's brief have been carefully considered. Discussion there- 
of in detail would serve no useful purpose. Suffice ko say, none dis- 
closes error of law deemed sufficiently prejudicial t o  justify a new trial. 

It is noteworthy that plaintiff's account, the basis of defendant's 
recovery on its counterclaim, includes charges for the feed which 
allegedly caused the damage to  plaintiff's flock of laying hens. 

No error. 

JOHN R. TAYLO'R OOMPANY, INC., PETITIONER, V. NORTH CAROLINA 
STATE HIGHWAY AND PUBLIC WORKS COMMISSION, RESPONDENT. 

(Filed 12 June, 1959.) 

1. Eminent Domain 8 9-- Charge on fair market value held not preju- 
dicial. 

An instruction to the effect that  the market value of property taken 
by eminent domain should be measured by what the property would 
bring in voluntary sale by one who desires, but is not obliged, to  sell, 
and is  bought by one who is under no necessity of buying, will not be 
held prejudicial for failure to charge that  the buyer must be one d e  
siring to buy, when i t  appears from the entire charge, construed con- 
textually, that  the jury could not have been misled but must have un- 
derstood that the market value was to be determined by what , ~ e  
property would bring by a willing seller, not requilled to sell, to a want- 
ing buyer, not required to buy. 

2. Eminent Domain 9 1 3 -  
Where petitioner by stipulation and ,the introduction of evidence elects 
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to try his case on the theory that  the "taking" occurred on a particular 
date, petitioner will not be allowed to attack the verdict on the ground 
that  the baking occurred a t  a later date when the value of the property 
had increased. 

3. Eminent Domain Q 9- 
An instruction to the effect that  the jury might consider as a n  ele- 

ment of compensation benefits resulting to the remainder of the ,tzact 
resulting from the taking, instead of assessing such benefits a s  an off- 
set against damages, is prejudicial to respondent and not to  petitioner, 
and  will not be held for  error on petitioner's appeal. 

4. Appeal and Error Q 20- 
Appellant will not be  permitted to complain of a n  error in the charge 

favorable to him. 

5. Eminent Domain Q 9- 

A charge to the effect that  the petitioner is entitled to recover all 
damages resulting from the taking, past and future, will not be held 
prejudicial for failure to include present damages when, construing the 
charge a s  a whole, such failure is inconsequential. A11 damages incurred 
up to the present moment a re  encompassed in the term "past damages" 
and all  damages incurred after the present moment a r e  included i n  the 
t e m  "future damages." 

6. Appeal and Error Q 4 2 -  

,The charge to the jury must be read as a composite whole and not in  
detached fragments. 

7. Appeal and Error Q 89- 
The burden is on appellant ao t  only to show error, but that  the al- 

leged error was prejudicial and amounted to the denial of some sub- 
stantial right. 

APPEAL by petitioner from Phillips, J., 20 October 1958 Regular 
Civil Term of GUILFORD, Greensboro Division. 

Special proceeding for recovery of compenstution for part of land 
of petitioner, to  wit 10.44 acres, taken by respondent for the reloca- 
tion, reconstructing, widening and improving of U. S. 421 Federal 
Interstate and Defense Highway. 

The proceeding wes instituted before the Clerk of ;the Superior 
Court on 26 February 1957. After the pleadings were filed, the Clerk 
appointed commissioners to fix the compensation to  be awarded pe- 
titioner. The commissioners filed their report, and the Clerk entered 
judgment in accordance with the report. Petitioner and respondent 
excepted to the report, and each appealed to the Superior Court for 
a trial by jury at term. 

In the Superior Court the following issue was submitted to the 
jury, and answered a-+~ follows: 
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"What sum, if any, is petitioner entitled to recover of respondent 
for the appropriation of the lands described in paragraph 2 of 
respondent's further answer, together with the damages, if any, 
to the remainder of the 93.25-acre tract described by reference 
in the petition over and above all general and special benefits, 
if any, accruing to petitioner's lands by reason of the construc- 
tion of the extension of Patterson Street into interstate Highway 
No. 401 Answer: $12,300.00.'1 

From judgment entered upon the verdict, petitioner appeals. 

Hoyle & Hoyle by  J. Sam Johnson, Jr., for petitioner, appellant. 
Malcolm B. SeaweU, Attorney General, Kenneth Wooten, Jr., As- 

sistant Attormy General, H .  Horton Rountree, Trial Attorney, and 
Falk, Carruthers & Roth by Joseph T .  Carruthers, Jr. for respondent, 
appellee. 

PARKER, J. All petitioner's assignments of error, except formal 
ones and one to a ruling of the court as to the date of the taking of 
the land by respondent, relate t o  the charge of the court to the jury. 

Petitioner's assignment of error Number 2 is to this part of hhe 
charge: "Market value of property is the price which i t  would bring 
when it is offered for sale 'by one who desires to sell but is not obliged 
to sell it and is bought by one who is under no necessity of hawing it." 
Petitioner contends that the learned judge omitted a n  essential ele- 
ment of market value in that  he should have charged in part as 
follows: Is bought by one who desires but is not required to  buy it. 
In sumpport of its contention i t  cites Moses v. Morgantm, 195 N.C. 92, 
141 S.E. 484, where this language is used: "The principle of damages 
is laid down thus in 10 R.C.L., part 5 112: When a parcel of land 
is tiaken by eminent domain, the measure of compensation to be 
awarded the owner is the price which would be agreed upon a t  a vol- 
untaiy sale between an owner willing to sell and a purchaser willing 
to  buy; in other words the test i8 the fair market value of the land.' " 
The identical language quoted from R.C.L. now appears in 18 Am. 
Jur., Eminent Domain, 5 242. I t  also cites to the same effect 29 C.J.S., 
Eminen4 Domain, p. 974; 18 Am. Jur., Eminent Domain, 5 242; Tal- 
bot v. City of Norfolk, 158 Va. 387, 163 S.E. 100. Petitioner could 
have cited to the same effect Gallimore v. Highway Comm., 241 N.C. 
350, 85 S.E. 2d 392. 

The above language of the trial judge assigned as error is taken 
prad,ically verbatim from Light Co. v. Moss, 220 N.C. 200, 17 S.E. 
2d 10. Similar language i6 used in B r m  v. Power Co., 140 N.C. 333, 
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T ~ Y L O B  Co, v. HIGHWAY COMMISSION. 

52 S.E. 954; R. R. v. Armfield, 167 N.C. 464, 83 S.E. 809; Commander 
v. Smith, 192 N.C. 159, 134 S.E. 412. 

Further on in the charge the judge instruct& the jury as follows: 
"The value of the property is the yardstick by whioh compensation 
for the taking of land or any interest therein is t o  be measured. And 
the market value of property is the price which i t  will bring when it 
is offered for sale by one who desires but is not obliged t o  sell and is 
bought by one who is under no necessity of having it. I n  estimating its 
value, all of the capabilities of the property and all the uses to which 
i t  may be applied or for which i t  is adapted which )affect its value 
in the market are to be considered by the jury and not merely the 
condition i t  is in a t  the time of the taking and the use to  which i t  
was then applied by the owner. The measure of oompensation is the 
sum which would be arrived a t  as a result of fair negotiations in a 
private transaction by an owner willing to  sell and a purchaser will- 
ing to buy after due consideration of all evidence reasonably affect- 
ing value." Petitioner's assignments of error Numbers 7 and 8 relate 
to the repetition of the definition of market value in the above excerpt 
from the charge, and to its last sentence. 

The last sentence in the above excerpt is in accord with the quota- 
tion from 10 R.C.L., $ 112-now 18 Am. Jur., Eminent Domain, 
8 242 - in Moses v. Morganton, supra. In  29 C.J.S., Eminent Domain, 
p. 974, cited by petitioner, i t  is said: "The market value of property 
injured or taken for public use is commonly defined las the price i t  
will bring when offered for sale by one who desires, but is not required, 
t o  sell, and is sought by one who desires, but is not required, to buy, 
after due consideration of all the elements reasonably affecting value." 

Reading the charge as a whole, and not in detached fragments 
(Vincent v. Woody, 238 N.C. 118, 76 S.E. 2d 356), i t  leaves us with 
the opinion that the jury must hlaw understood that  market value 
must be determined by what the land taken by respondent would 
bring if sold by a willing seller, not required to  sell it, t o  a wanting 
buyer, not required to buy it, after due consideration of all the evi- 
dence reasonably affecting market value. Petitioner's assignments of 
error Numbers 2, 7 and 8 are overruled. 

After the jury was impaneled, and before evidence was introduced, 
the following stipulation of the parties was dictated in the Record 
in the jury's presence: (lpetitioner was on December 30, 1955, the 
owner of a 93.29-acre (sic) traot as alleged in the petition, and that  
on that  date the respondent entered on the land to construct a high- 
way, and commenced work with mfachinery." Whereupon, the court 
held as a matter of law that 30 Decemlber 1955 was the date of tak- 
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ing. Petitioner excepted to this ruling by the court, and assigns i t  
as error Number 4, but offered no evidence in respect to the date of 
taking. The only evidence as to the date of taking appears in the 
Istipulation, except as appears in the testimony of John R. Taylor 
hereinafter set forth. The petition does not allege the date of taking. 
The only reference to the date of taking in the pleadings is in the 
further answer as follows: "That said project was begun on Septem- 
ber 16, 1955, and has not been completed as of the date of the filing 
of this answer." 

Petitioner's assignment of error Number 3 is to the charge of the 
court to this effect: If the jury believed all the evidence in the pro- 
ceeding, the day of taking was 30 December 1955, a d  that the mar- 
ket value of the land taken wlas to be determined as of that date. 

Petitioner contends that i t  had no notice of what land respondent 
was taking and what parts of the highway would be a non-access 
highway, until respondent filed its answer on 13 September 1957, and 
therefore the date of taking was 13 Geptember 1957. The date of fil- 
ing of the answer does not appear in the Record, but apparently i t  
was filed about 13 September 1957, because on 15 August 1957, re- 
spondent was allowed by the Clerk of the Superior Court thinty day6 
within which to  file answer or otherwise plead. Petitioner further 
contends that the difference in time between 30 December 1955 and 
13 September 1957 was material, beoause on the prior date, accurd- 
ing to appellant's evidence, there had been no change in the land and 
its use from an abandoned dairy farm &atus, and on the later date 
construction had begun on la residential subdivision and extensive 
plans had been laid for the kvelopment of valuable industrial prop- 
eAy. (Petitioner's contention does not refer to the following testi- 
mony of John R. Taylor, president and owner of petitioner corpora- 
tion, when he was recalled as a witness: "I answered yesterday on 
cross-examination that the 93.29-acre (sic) tract was in the same 
condition on December 30, 1955, as it was when I bought it. Since 
then I have checked my records and that statement was incorrect. 
On December 30, 1955, considerable streets had been roughed out, 
storm drainage had been installed, water and sewer had been in- 
stalled, and we had started 27 houses, and received final FHA in- 
spection on 15 houses"). Further, petitioner contends that the count 
allowed evidence that petitioner paid $55,940.00 for the entire tract 
of land on 22 October 1954, which evidence he would no doubt have 
held incompetent, if ;the date of taking had been 13 September 1957. 

The price petitioner paid for the entire tract of land was admitted 
without objection. e l l  of petitioner1% witnesses, as well as respondent's 
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witnesses, testified as to the fair m'arket value of the property im- 
mediately before 30 December 1955, and immediately after that date. 
John R. Taylor testified: "1 am president and owner of petitioner 
corporation. . . . In my opinion, the fair market value of this property 
immediately before $he taking on December 30,1955 was $249,210.00." 
Petitioner, as well 'as respondent, offered no evidence as to the fair 
market value immediately before 13 September 1957 and immediately 
thereafter. There is no evidence in the Record lthat petitioner did not 
know until the answer was filed what land respondent had taken and 
what part of the highway would be a non-access highway. There is 
no exception to the evidence in the Record. 

Petitioner elected to try its case in the lower court on the theory 
that the date of taking was 30 December 1955, and i t  will not be 
permitted to change its attitude with respect thereto on appeal. Wad- 
dell v. Carson, 245 N.C. 669, 97 S.E. 2d 222; Paul v. Neece, 244 N.C. 
565, 94 S.E. 2d 596; Leggett v. College, 234 N.C. 595, 68 B.E. 2d 263; 
Hargett v. Lee, 206 N.C. 536, 174 S.E. 498. 

The judgment provides that petitioner &all recover interest on the 
jury verdict of $12,300.00 from 30 December 1955. 

Petitioner's assignments of error Numbers 3 and 14 are overruled. 
The court charged the jury as follows: "The measure of damages 

for the taking of part of a tract by the State Highway Commission 
for highway purposes is the difference between the fair market value 
of the entire tract, including improvements, if any, immediately be- 
fore the taking and a fair market value of what is left, including imc 
provements, immediately after the taking; which sum includes com- 
pensation for the pant taken and compensation for injury to the re- 
maining portion, if 'any, that is to be offset by both general and special 
benefite occurring to the property from the construction or improve- 
ment of the highway over the property." Thie part of the charge ia 
in strict accord with what this Court said in Proctor v. Highway Com- 
missian, 230 N.C. 687, 691, 55 S.E. 2d 479, 482, which is quoted with 
approval in Highway Commission v. Black, 239 N.C. 198, 201, 79 
S.E. 2d 778, 781. 

Petitioner assigns as error Number 4 that the judge a little later 
instructed the jury that the elements of just compensation to be paid 
$petitioner can be reduced to a formula, and charged as follms: "MCIT- 
ket value of the part of the land that was taken plus damage to the 
market value of the remainder plus benefits to market value of re- 
mainder, if any, plus market value before and market value after 
plus damages, if any, by reason of limited a m  or no a c c m  to pLU't 
of the property remaining axl)acent to the .highway." 
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G.S. 136-19 provides in part: The State Highway iiCommission is 
hereby vested with the power to condemn the lands . . . , and in all 
instances the general and special (benefits shall be assessed as offsets 
against damages." 

The part of the charge challenged by the petitioner's assignment of 
error Number 4 is erroneous and prejudicial to respondent, but bene- 
ficial to petitioner, because it instructed the jury to consider as  an 
element of compensation benefits resulting to the remainder of the 
tract of land resulting from the taking, instead of assessing i t  as an  
offset against damages. Petitioner must show not only error, but that 
the alleged error was prejudicial to  it. Johnson v. Heath, 240 N.C. 
255, 81 S.E. 2d 657; Rudd v. Casualty Co., 202 N.C. 779, 164 S.E. 
345. A party cannot justly complain of an error in a charge favorable 
to him. Fallins v. Insurance Co., 247 N.C. 72, 100 S.E. 2d 214. As- 
signment of error Number 4 is overruled. 

Petitioner assigns as error Number 10 this part of the charge: "All 
damages naturally and reasonably resulting from the taking, past and 
future, should be considered by the jury." Petitioner contends in re- 
spect to assignment of error Number 10 thfat "the vice in this instruc- 
tion is that the court ignored present damages." When the words 
used are damages past and future, the term "present damages" is 
praatically encompassed in the term "past damages," because all 
damages incurred up to the present moment are passed damages. All 
damages that  will be incurred after the present moment are included 
in the term "future damages." The damages of the passing moment 
would seem to be inconsequential upon the facts of the instant case. 
Surely the failure of the judge to include the word1 present when charg- 
ing as to damages past and fvture is not sufficient to cause a new 
trial. 

A charge by a Trial Judge to a jury must be read as a composite 
whole and not in detached fragments. Weavil v. Trading Post, 245 
N.C. 106, 95 S.E. 2d 533. Technical error is not sufficient t o  disturb 
the verdict and judgment. The burden is on the appellant not only 
to show error, but to  show prejudicial error amounting to the denial 
of some substantial right. Johnson v. Heath, supra. Measured by these 
rules, appellant has not shown prejudicial error sufficient to over- 
throw the trial below. All the assignments of error have been con- 
sidered, and are overruled, 

No Error. 
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EDNA LAMM v. JOHN 8. GARDNER, ADMINISTRATOR OF BERYL J. FORD 
AND MRS. THELMA GRANTHAM. 

(Filed 12 June, 1959.) 

1. Antomobilea g 40: Evidence 8 ll- 
In an action by a passenger in a car against the driver thereof and 

.the administrator of the driver of the other car involved in the colli- 
sion, testimony of a declaration of p l a in t s  to the effect that she saw 
the other car zigzagging across the road is competent as against the 
driver of the car in which she was riding in support of plaintifl's con- 
tentions that such driver failed to take proper precautions to avoid 
collision in the emergency, although as against the administrator i t  is 
incompetent under G.S. 8-51. 

a. Trial Q 17- 
Testimony which is competent as against one party should not be ex- 

cluded because it is incompetent as against another party, but its ad- 
mission should be limited by proper instructions. 

3. Automobiles 8 88: Evidence Q 38-  
,Testimony of a declaration of plainbiff passenger to the eft'ect that 

the collision would not have occurred if the driver of the car in which 
she was riding had stopped the vehicle is incompetent as a mere opinion 
or  conclusion. 

4. Automobiles 7- 
The driver of a motor vehicle is a t  all times under duty to operate the 

vehicle with due caution and circumspection and a t  a speed or in a 
manner so as not to endanger or to be likely to endanger any person or 
property, which statutory standard of car is absolute. G.S. 20-140. 

5. Automobiles Q 2b 
Notwithstanding that the speed is within the statutory maximum, 

the operator of a motor vehicle is required to decrease speed as may 
be necessary to avoid collision d t h  any person or vehicle when special 
hazards exist by reason of the widmth or  condition of the highway or the 
exigencies of tramc, which statutory requirement is absolute. G.S. 20-141. 

6. Antomobilea g 7- 
I t  is the duty of a driver of a motor vehicle not only to look but to 

keep a lookout in the direction of travel, and he is held to the duty of 
seeing what he ought to see. 

7. Antomobiles Q 15- 
Where a motorist sees, or in the exercise of ordinary care should see 

a highway sign warning that she was approaching a narmw bridge, and 
sees, or in the exercise of ordinary care should see, that a vehicle a p  
proaching from the opposite direction was zigzagging across the high- 
way, she is under duty to take such action as a reasonably prudent per- 
son would take under the circumstances by decreasing Bpeed and hav- 
ing her vehicle under proper control so a s  to avoid colliding with the 
approaching vehicle on the highway or on the bridge. 
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The right of a motorist, who is himself observing the law, to assume 
that  the driver of a vehicle approaching from the opposite direction 
will remain on his right side of the highway, is not absolute, and when 
he sees, or should see, in the exercise of due care, that the approaching 
vehicle was zigzagging across the highway, he may no longer rely upon 
the assumption. 

9. Automobiles § 19- 
A motorist confronted with a sudden emergency created by a n  ap- 

proaching rehicle zigzagging across the highway is not held by .the law 
to the wisest choice of conduct but is required to make such choice a s  
a person of ordimry care and prudence, similarly situated, would have 
made. 

10. Negligence 8 B- 
There can be more than one proximate cause of injury. 

11. Segligence § 7- 
Xegligence of one party cannot be insulated by the negligence of another 

so long as  the negligence of the Arst continues to be a proximate cause of 
the injury. 

12. Automobiles 8 4 s  Evidence held no t  t o  justify nonsuit on  ground 
of intervening negligence. 

Plaintiff's evidence was to the effect that the driver of the car in 
which she was riding saw, or in the exercise of due care should have 
seen, a s  she approached a long, narrow bridge, a vehicle approaching 
from the opposite direction which was zigzagging across the highway, 
and that  the driver of the car in  which plaintiff was riding, although she 
kept her car on the right side of the highway at al l  times within the 
statutory maximum speed, increased her speed and collided with the 
other car  on the bridge after the other car had struck the side of the 
bridge on his right and then careened into the path of the car  in which 
plaintiff was riding. Held: The evidence was sufacient to be submitted to 
the jury on the question of whether the driver of the car  In which plain- 
tiff was riding acted as a reasonably prudent person would have acted 
in the light of all  the surrounding facts and circumstances, and does not 
warrant nonsuit on the ground of intervening negligence. 

BOBBITT, J., dissenting. 

HIGOINS, J., concurs in the dissent. 

APPEAL by plaintiff from Hobgood, J., January Civil Term 1959, of 
ROBESON. 

Civil action to recover damages for personal injuries allegedly 
caused by the actionable negligence of the defendants. 

At the close of plaintiff's evidence, each defendant moved for a 
judgment of involuntary nonsuit. The motion of the defendant Gard- 
ner was denied. T l ~ e  motion of the defendant Granth,am was granted. 
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Whereupon, plaintiff took a voluntary nonsuit as to the defendant 
Gardner. 

From the judgment of involuntary nonsuit as to the defendant 
Grantham, plaintiff appeals. 

Varser, McIntpre, Henry & Hedgpeth and Battle, Window & Mer- 
re11 for plaintiff, appellant. 

Anderson, Nimocks & Broadfoot for defendant, appellee, Mrs. Thel- 
ma Grantham. 

PARKER, J. Plaintiff offered evidence as follows: After supper on 
30 November 1956 the defendant Mrs. Grantham was driving a 1955 
Dodge Station Wagon north on U. S. Highway 301. Riding as pas- 
sengers were plaintiff and a Mrs. Knight. Between the towns of Lum- 
berton and St. P a d s  the highway crosses Big Marsh Swamp. In  this 
area there is a bridge on the highway 78 feet long. This bridge has 
solid sides 78 feet long, about 5 feet high, and 15 to 18 inches thick. 
It is about 20 feet wide. The highway leading up ,to i t  varies in width 
from 20 to 22Y2 feet. About 500 feet south of the south end of the 
bridge is a diamond-shaped sign with a yellow background, and black 
letters bearing the words "Narrow Bridge." The bridge abutments 
are striped black and yellow from top to bottom. At the bridge the 
embankment on which the highway is built is 6 or 7 feet above 
the swamp. There is an embankment on each side of the highway 
leading to the bridge from 2 to  6 or 7 feet. 

The headlights on the automobile driven by Mrs. Grantham were 
burning. She was driving a t  a normal rate of speed on her side of 
the highway. A patrolman testified for plaintiff the speed limit in 
that  area was 55 miles per hour. As the automobile driven by Mrs. 
Grantham traveling north reached the sign south of the bridge bear- 
ing the words "Narrow Bridge," an automobile traveling south on the 
highway was approaching the bridge, land zigzagging in the highway. 
At this point in the highway plaintiff .saw this automobile zigzagging 
in the highway, and asked Mrs. Grantham to stop, ;telling her there 
was something wrong with the approa~hing automobile. Mrs. Granth- 
am picked up a little speed, and drove on, saying '(half the damn 
highway was hers." As the automobile driven by Mrs. Grantham en- 
tered the bridge, with the other automobile swaying in the bridge, 
the two automobiles collided. The two automobiles were destroyed, 
and plaintiff and Mrs. Grantham were injured. 

After the collision a patrolman talked with Mrs. Grantham in a 
hospital in Lumberton. She told him she was running about the speed 
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limit, and saw the other automobile about 50 feet away. She said 
"something about seeing headlights swaying back and forth across 
the road." 

Mrs. Maude Hinnant testified she heard Mrs. Grantham tell plain- 
tiff 4 ~ n ~ t  to talk so much, she might cause her to be tried for murder 
or  manslaughter." 

Plaintiff assigns as error the exclusion as against Mrs. Grantham 
of the testimony of plaintiff that she "saw a car zigzagging across 
the road." The defendant Gardner moved to strike out the answer 
on the ground that i t  violated G.S. 8-51, a party to a transaction ex- 
cluded, when the other party is dead. The motion was allowed, and 
the court instructed the jury not t o  consider this evidence. Plaintiff 
stated i t  was competent as to the defendant Grantham. The court re- 
fused to admit it as to the defendant Grantham, and plaintiff ex- 
cepted. The defendant Grantham in her answer admitted as true al- 
legations in plaintiff's complaint to the effect that Gardner's intes- 
tate permitted his automobile to wobble from one side of the highway 
to the other, and to continue in such movements from one side of the 
center line to the other as i t  approached the entrance of the bridge, 
and continued to so operate his automobile after entering the bridge, 
and continued to drive from one side of the highway to the other 
and drove into the sides of the bridge, and caused i t  to  rebound and 
collide with the automobile driven by Mrs. Grantham. This evidence 
was clearly competent as t o  Mrs. Grantham. Testimony which is 
competent as to one party should not be excluded because i t  is not 
competent against another party to the suit. I n  suoh a case the evi- 
dence should be limited by proper instructions. S. v. Brite, 73 N.C. 26; 
S. v. Collins, 121 N.C. 667, 28 S.E. 520; S. V .  Cobb, 164 N.C. 418, 79 
S.E. 419; S. v. Kirkland, 175 N.C. 770, 94 S.E. 725; S. v. Franklin, 
248 N.C. 695, 104 S.E. 2d 837; Olsen v. J. J .  Jacobs Motor Co., 99 
Cal. App. 423, 278 P. 1051; Illinois C. R. Co. v. Houchins, 121 Ky. 
526, 89 S.W. 530, 1 L.R.A. (N.S.) 375, 123 Am. St. Rep. 205; Cmsoli- 
dated Ice Machine Co. v. Keifer, 134 I11 481, 25 N.E. 799, 10 L.R.A. 
696, 23 Am. St. Rep. 688; Jones on Evidence, Civil Cases, 4th Ed., 
Vol. 1, p. 306; 20 Am. Jur., Evidence, p. 253. 

For the reasons stated above the court erred in excluding plain- 
tiff's testimony in respect to what she saw about the approaching auto- 
mobile and as to what she said to Mrs. Grantham about it, and as to 
what Mrs. Grantham replied, as against Mrs. Grantham. Later on 
the court admitted some of this testimony. 

The court properly excluded the testimony of Mrs. W. C. Griffin 
that plaintiff said in the hospital "if Thelma Sue Grantham had) 
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stopped the car, I would not be here." The statement was merely an 
opinion of plaintiff. Lucas v. White, 248 N.C. 38, 102 S.E. 2d 387; 
Henderson v. Henderson, 239 N.C. 487, 80 S.E. 2d 383; Austin v.  
Overton, 222 N. C. 89, 21 S.E. 2d 887. 

G.S. 20-140 required Mrs. Grantham a t  all times to drive the 
automobile with due caution and circumspection and a t  a speed or 
in a manner so as not to endanger or to be likely to endanger any 
person or property, and G.S. 20-141 made a similar requirement that  
she shall operate her automobile with due regard to the width, traf- 
fic and condition of the highway, and, when special hazards exists by 
reason of highway conditions, speed shall be decreased as may be 
necessary to avoid collision with any person or vehicle on or entering 
the highway. Singletary v. Nkon, 239 N.C. 634,80 S.E. 2d 676; Kellogg 
v. Thomas, 244 N.C. 722, 94 S.E. 2d 903. By virtue of the express 
provisions of G.S. 20-141 the speed of an automobile may be unlaw- 
ful "under the circumstances of la particular case, even though such 
speed is less than the definite statutory limit prescribed for the ve- 
hicle in the place where i t  is ]being driven." Sowers v. Marley, 235 
N.C. 607, 70 S.E. 2d 670. These statutes prescribe a standard of care, 
"and the standard fixed by the Legislature is absolute." Aldridge v.  
Hasty, 240 N.C. 353, 82 S.E. 2d 331. 

This Court said in Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330: "It 
is the duty of the driver of a motor vehicle not merely to  look, but 
to keep an  outloolc in the direction of travel; and he is held to the 
duty of seeing what he ought to have seen." 

Regardless of statutes regulating the operation of automobiles, i t  
was the duty of Mrs. Grantham in the operation of the automobile 
to exercise the care which a person of ordinary prudence would exer- 
cise under similar conditions to prevent injury t o  persons on the high- 
way; that  is, i t  was her duty in keeping a proper lookout to see and 
take notice of a sign advising her that  a "Narrow Bridge" was ahead, 
to me and take notice of an automobile meeting her zigzagging on 
the highway, and to drive at such a speed as t o  have the automobile 
under proper control, so as in the exercise of due care to avoid, if i t  
could be done in the exercise of due care, collision with the approach- 
ing automobile on the highway or on the bridge. Kellogg v. Thomas, 
supra; Henderson v. Henderson, supra. 

"The driver of an automobile who is himself observing the law 
(G.S. 20-148) in meeting and passing an automobile proceeding in 
the opposite direction has the right ordinarily t o  assume that  lthe 
driver of the lappromhing automobile will also observe the rule and 
avoid a collision." Morgan v. Saunders, 236 N.C. 162, 72 S.E. 2d 411. 
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"But this right is not absolute. It may be qualified by the particular 
circumstances existing a t  the time." Brown v. Products Co., Inc., 222 
N.C. 626, 24 5.E. 2d 334. Mrs. Grantham had no absolute right to 
act on this assumption for a reasonably prudent man might reason- 
ably have anticipated, that, acting on the ground that half the high- 
way was his, to increase speed and drive into the entrance of a nar- 
row bridge 78 feet long with solid sides 5 feet high, with an  automobile 
meeting him zigzagging in the road and entering and traveling upon 
the bridge, would lead to a collision between the two automobiles. 

Mrs. Grantham contends that she was confronted with a sudden 
emergency. This Court said in Ingle v .  Cassdy,  208 N.C. 497, 181 
S.E. 562: "One who is required to  aot in an emergency is not held 
by the law to the wise& choice of conduct, but only to such choice M 
a person of ordinary care and prudence, similarly situated, would 
have made." 

It is settled law in North Carolina that there can be more than 
one proximate cause of injury. Moore v.  Plymouth, 249 N.C. 423, 
106 S.E. 2d 695 ; Price v .  Gray, 246 N.C. 162, 97 S.E. 26, 844. 

If the jury should find from the evidence that Mrs. Grantham was 
negligent, and such negligence continued to the actual collision of the 
two automobiles in which plaintiff was injured, i t  would constitute 
a proximate cause of plaintiff's injuries. Graham v. R. R., 240 N.C. 
338, 82 S.E. 2d 346. ('No negligence is 'insulated' so long as i t  plays 
a substantial and proximate part in the injury." Henderson v .  Powell, 
221 N.C. 239, 19 S.E. 2d 876. 

The true and ultimate test of Mrs. Grantham's operation of the 
automobile is this: What would a reasonably prudent person have 
done in the light of all the surrounding facts and circumstances? 

Considering the evidence in the light most favorable to plaintiff, 
and giving her the benefit of all legitimate inferences to be drawn 
therefrom, and in view of the applicable principles of law stated 
above, it is our opinion that the case against Mrs. Grantham should 
have been submitted to the jury. 

The judgment of involuntary nonsuit is 
Reversed. 

BOBBITT, J., dissenting. I agree fully with the well settled and 
well stated principles of law set forth in the Court's opinion. I dif- 
fer as to their application to the facts in evidence. 

There was plenary evidence that the negligence of Beryl J. Ford 
proximately caused the collision and plaintiff's injuries. Plaintiff 
having taken a voluntary nonsuit as to Ford's Administrator, Mrs. 
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Grantham is now sole defendant. Her alleged negligence is based on 
the fact that  she failed t o  stop or  slow down before reaching the 
bridge and thereby exposed the station wagon she was driving to  the 
danger of collision. 

When i t  was first observed tha t  Ford's car was zigzagging, indicat- 
ing something was wrong with the car or the driver, the station wagon 
was some five hundred feet south of the bridge. The evidence is not 
explicit as t o  where Ford's car was a t  that time. It was north of the 
bridge. 

It is well to  keep in mind that  the highway was on a fill crossing 
Big Marsh Swamp. 

Conceding the evidence was sufficient to cause defendant to appre- 
hend that  Ford's car was out of control, and that  defendant was re- 
quired to  exercise due care to avoid a collision, what should she have 
done? In  answering this question, we must bear in mind that  the 
danger (sudden emergency) confronting defendant was caused solely 
by Ford's negligence. 

I t  may be conceded that if defendant had stopped or slowed down 
she could have avoided a collision on the bridge. Whether she could 
have avoided a collision is another matter. If we attempt to answer 
this question, we find ourselves resorting to theory and conjecture. 

Plaintiff contends there would have heen no collision if defendant 
had stopped or slowed down pending Ford's further operations. True, 
i t  is possible that Ford might have gone off the fill before reaching the 
bridge, or wrecked on the bridge irrespective of collision, or gone off 
the fill south of the bridge before reaching the station wagon. On the 
other hand, if defendant stopped, passively awaiting the unfolding 
of events over which she had no control, she would thereby lose all 
ability to maneuver and expose herself and her companions to  the 
likelihood of being knocked from the road down into the swamp. 

Plaintiff contends that  defendant, observing that  Ford had entered 
tlie bridge and that  his car was swaying as it  proceeded southward, 
should have stopped, before entering upon the bridge. On the other 
hand, if i t  appeared that  a collision was probable, i t  would seem con- 
sistent with due care to strive to reach the bridge and thus have the 
protection of the 15-18 inch solid sides when the collision occurred; 
for if the collision occurred just south of the bridge the danger of 
being knocked from the road down into the swamp was imminent. 

Whether tlie consequences would have been more or less serious 
if defendant had stopped in ttccordancc with plaintiff's suggestion 
will never be known. In  view of the circumstances then existing, I 
reach these conclusions: (1) The evidence is insufficient to support a 
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finding tha t  a collision between the vehicles would not have occurred 
if defendant had slowed down or stopped. (2) Defendant's action in 
proceeding, always on her side of the highway, reasonably appeared to 
involve less risk, certainly no more, than would be involved by slow- 
ing down or stopping before reaching the bridge. In  the sudden emer- 
gency created by Ford's negligence, I do not think i t  can be said 
that defendant's choice of conduct did not accord with what an ordi- 
narily prudent person would or might have done under the same or 
similar circumstances. Hence, I rote  to  sustain the judgment of in- 
voluntary nonsuit. 

I am authorized to say tha t  Higgins, J., concurs in this opinion. 

THE FIDELITY AND CASIJALTY COMPANY OF NEW YTRK v. 
NELLO L. TEER COMPANY. 

(Filed 12 .June, 1959.) 

Compromise and  Settlement- 
An executed agreement terminfating or purporting to terminate a con- 

troversy is a contract to be interpreted and tested by established rules 
relating to contracts. 

Same: Cont rack  ?j 1- 

Where a contract is in writing and its terms are  unambiguous, its 
construction and effect a re  questions for the court, and neither party 
may contend for a n  interpretation contrary to the express language of 
the agreement on the ground that the writing did not truly express his 
intent. 

Compromise and Settlement- 
Where insurer and insured agree a s  to the amount caf premiums due 

but there is controversy a s  to credits for  refund of unearned premiums 
and premiums erroneously collected, the acceptance by insurer of a 
check with covering letter making i t  clear that  the check was in full 
settlement of the account, settles the controversy, and evidence that 
insured had been reimbursed for the overpayment set out on the check 
as  a deduction is properly excluded, the determinative question being 
whether a dispute existed between the parties as  to the amount due 
a t  the time the check was given and accepted. 

Same: Insurance ?j 1- 
Where dispute between insurer and insured as  to the amount of 

premiums due is not based upon controversy as to the rates but solely 
as  to credits for unearned premiums and overpayment of premiums, a 
compromise settlement cannot be avoided on the ground that i t  was 
contrary to public policy, since such compromise does not rest upon a 
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CASUALTY Co. v. TEEB CO. 

charge of premium at rates less than those prescribed by statute. G.S. 
58-131.18, G.S. 97-104.2. 

APPEAL by plaintiff from McKinnon, J., September 1958 Civil 
Term of DURHAM. 

This action waa !begun in May 1955 to recover the balance alleged 
to be owing for insurance premiums. The complaint alleges defend- 
ant, on 27 February 1954, owed plaintiff $82,938.21 on which it, on 
that  date, paid $70,438.21, leaving a balance owing of $12,500 with 
interest from 1 September 1953. 

Defendant denied #any indebtedness to plaintiff, pleading payment 
of $70,438.21 in full discharge of all liability. To support its claim of 
payment i t  alleged: (1) Plaintiff had for many years insured defend- 
ant and its subsidiaries; (2) in the fall of 1953 a conference was held 
between representatives of plaintiff and defendant t o  determine the 
amount owing on 1 September 1953; (3) plaintiff asserted the un- 
paid premiums amounted to $86,371.38; (4) defendant claimed two 
credits on account of unearned premiums, one for $3,433.17, the other 
for $12,500; (5) after numerous conferences held to  settle and fix the 
balance owing, defendant, on 27 February, tendered its check for the 
said sum of $70,438.21 in full settlement, which check was accepted 
by plaintiff and paid by drawee bank. 

Plaintiff replied. I t  admitted receipt and collection of defendant's 
check but denied the acceptance constituted a discharge of defendant's 
liability. 

fury  t r b l  was waived. The parties stipulated: 
"IT'IS STIPULATED that  there was due and owing the plaintiff 

by defendant the sum of $86,371.38 for premiums on policies issued 
for the period ending September 1, 1953, less a credit as a result of 
an audit adjustment in the sum of $3,433.17, leaving a balance in the 
sum of $82,938.21, against which the defendant claimed, prior to  the 
institution of this action, a credit in the sum of $12,500, the date such 
claim was first made not being agreed." 

This stipulation was incorporated as a finding of fact. The court 
made these additional findings: 

"(2) That  a controversy and dispute arose and existed between the 
plaintiff and the defendant prior to February 27, 1954, concerning the 
item of $12,500 claimed by the defendant as a credit for return of 
premiums due the defendant; that  the account was in dispute before 
the check dated February 27, 1954, was tendered; and i t  remained in 
dispute until the plaintiff accepted and cashed the check tendered 
by the defendant under date of February 27, 1954. 
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"(3) That  under date of February 27, 1954, the defendant mailed 
to the plaintiff its check for the sum of $70,438.21, along with a cov- 
ering letter of the same date. The said letter and check, both dated 
February 27th, 1954, clearly imported that the check was intended 
to be, and was tendered, in full settlement of the disputed account 
embracing the $12,500 item as specified in the letter and check. That  
the plaintiff promptly received the check of $70,438.21 and accom- 
panying letter of February 27, 1954, retained the check and there- 
after immediately endorsed and deposited said check to its account 
on March 1, 1954; that the said check was paid and the plaintiff re- 
ceived the proceeds of said check in the sum of $70,438.21.'1 

Based gn its findings i t  concluded: 
"(1) The letter and check dated February 27, 1954, were intended 

to be, and were tendered, in full settlement of the disputed account 
embracing the $12,500 item as specified in the letter and check. That  
the acceptance by the plaintiff of defendant's check of February 27, 
1954, in the amount of $70,438.21 was an acceptance of the condi- 
tions upon which i t  was tendered by defendant, as expressed in de- 
fendant's letter to plaintiff of February 27, 1954, and in the check 
and endorsement thereon, and constituted a full settlement of the 
disputed account embracing the $12,500 item which is the subject of 
this action. 

"(2) That the plaintiff is barred by such acceptance and settle- 
ment from maintaining this action. 

"(3) That  the defendant's motion for a directed, verdict in its fa- 
vor on its plea in bar should be allowed." 

On its findings and conclusions it adjudged plaintiff was not en- 
titled to recover and dismissed the action a t  plaintiff's cost. Plaintiff 
excepted and appealed. 

Bryant, Lipton, Strayhorn & Bryant for plaintiff, appellant. 
Basil M. Watkins, Charles B. Nye, and E. L. Haywood for defend- 

ant, appellee. 

RODMAN, J. When plaintiff, by its reply, challenged defendant's 
plea of accord and satisfaction, i t  did not, nor does i t  now, claim that 
i t  was induced to accept the check for $70,438.21 by fraud or mistake. 

Section I1 of the answer alleged the check on its face computed the 
amount owing and paid in this manner: 
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"As per agreed statement as of 9-1-53 
between Mr. Adair and, Mr. McGarry $86,371.38 

'(Less deductions as per letter of 
2-27-54 3,433.17 
Less deductions as per 
letter of 2-27-54 12,500.00 15,933.17 

$70,438.21" 
and on the reverse carried this statement: 

"In full payment and satisfaction of all amounts owing to The 
Fidelity & Casualty Company of New York to date of September 1, 
1953, (but not including any amounts owing on policies written by 
The Fidelity & Casualty Company of New York and in (effect be- 
tween the dates of September 1, 1953 and December 31, 1953) on 
account of policies of insurance issued by The Fidelity & Casualty 
Company of New York for the account of Nello L. Teer, Individually, 
Nello L. Teer, Inc., Mecklenburg Construction Company, Nello L. 
Teer Company, a partnership, and Nello L. Teer Company, a corpor- 
ation, less the sum of $12,500 for return of ~remiums due said com- 
panies or individual or any of them, as peE letter of February 27, 
1954." 

Plaintiff, in its reply, says: 
"Though i t  is admitted that defendant's check in the amount of 

$70,438.21 contained thereon the language as set forth in paragraph 
2 of the further answer and defense i t  is specifically denied that  
said check was accepted by the plaintiff in full and complete settle- 
ment of said account, but on contrary it was known to the defendant 
a t  that time and a t  all times prior thereto and subsequent thereto 
that a dispute existed concerning an item of $12,500 and that the 
check in question did not constitute settlement of said item. Except 
as herein admitted, the allegations contained in Paragraph I1 of the 
further answer and defense are denied." 

Whether denominated accord and satisfaction or compromise and 
settlement, the executed agreement terminating or purporting to ter- 
minate a controversy is a contract, to be interpreted and tested by 
established rules relating to contracts. Dobias v .  White, 239 N.C. 
409, 80 S.E. 2d 23. 

Here the asserted contract is in writing. Its language (the check 
and accompanying letter) is plain and unambiguous. I t s  construc- 
tion and effect are questions for the court. Neither party can obtain 
an interpretation and result contrary to the express language of a 
contract by the assertion that i t  does not truly express his intent. 
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Barham v. Davenport, 247 N.C. 575, 101 S.E. 2d 367; DeBruhl v. 
Highway Com., 245 N.C. 139, 95 S.E. 2d 553; Howland v. Stitzer, 
240 N.C. 689, 84 S.E. 2d 167; Jones v. Realty Co., 226 N.C. 303, 37 
S.E. 2d 906; Coppersmith v. Ins. Co, 222 N.C. 14, 21 S.E. 2d 838; 
Brock v. Porter, 220 N.C. 28, 16 S.E. 2d 410. 

Plaintiff has not {by exception challenged the third finding of fact. 
The intent with which plaintiff accepted the check was immaterial. 
The reason assigned in the answer to repel defendant's plea is not now 
assigned as error. 

Plaintiff's version of the question for decision is stated in its brief 
as: "Can a sham or frivolous claim constitute the basis of a valid 
accord and satisfaction or compromise and settlement so as to bar 
an insurance company from collecting the balance due on insurance 
premiums from its insured?" 

The reference in the question to a sham or frivolous claim has 
reference to the sum of $12,500 shown on the face of the check as a 
deduction. The question as stated assumes the asserted right to the 
credit is frivolous, a fact not established, and one which the court 
was not specifically requested to  determine. 

Plaintiff did request the court to find: "That there was never any 
dispute between the plaintiff and the defendant as to the remaining 
amount of $12,500. This amount was claimed by the defendant, Nello 
L. Teer Company, from W. P. Farthing, t / a  Fidelity Insurance 
Agency, or Fidelity Insurance Agency of Durham, Inc., and was 
never in controversy between the plaintiff and the defendant in this 
action." The court declined to  make the requested finding but to the 
contrary made Finding No. 2 set out above. That finding, considered 
in the light of all the evidence, negatives the assertion that  defendant 
was acting in bad faith or that  his claim was frivolous. 

The evidence is sufficient to establish these facts: Plaintiff had 
been writing various types and kinds of insurance protecting de- 
fendant for many years. In  the summer of 1953 defendant notified 
plaintiff it would cease to  insure with it. Beginning in the fall of 
1953 numerous conferences were held to determine the balance due 
as of 1 September 1953. Defendant employed an insurance accountant 
to check with plaintiff the correctness of the debits or premium 
charges. The parties finally agreed that  the correct amount of the 
charges was $86,371.38 as stated on the check of 27 February 1954. 
Defendant, from the beginning, insisted he was entitled to credits. 
The credits claimed consisted of (a)  $3,433.17 on a policy which ex- 
pired in 1952, and (b)  approximately $12.500 improperly collected 
in 1943 or 1944. Plaintiff conceded the right to deduct the $3,433.17, 
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but denied any obligation with respect to the asserted claim for 
$12,500. 

Plaintiff, in its brief, gives as the basis for this claim an overpay- 
ment on a premium paid for Mecklenburg Construction Go., on 15 
October 1943, in the sum of $9,466.90 and another overpayment on 
12 December 1944 in the sum of $5,009.16. These overpaymenkg were 
a t  that  time admitted by plaintiff, and its local agent in Durham was 
directed to reimburse the insured for these sums. 

Plaintiff contends the local agent reimbursed defendant the 
amounb overpaid in 1943 and 1944, and thereafter its local agent 
and defendant entered into a contract with respect to those amounts. 
It offered evidence to support its contention that  its local agent had 
paid said sums ta defendant. The court excluded this evidence. The 
court was not oalled upon to determine whether in fact defendant 
had been reimbursed for the overpayment. All the court was required 
to  ascertain was whether in faat a dispute existed with respect to 
the amount claimed to be due i t  when the check was given and accept- 
ed. That  such dispute did exist is established [by the verified reply. 

Prior offers of settlement had been made. They had been rejected. 
Defendant's offers were all conditioned on its right to the asserted 
credit. Defendant's offer to pay less than the sum claimed was, when 
accepted, a full discharge. G.S. 1-540; Moore v. Greene, 237 N.C. 
614, 75 S.E. 2d 648 ; Lochner v. Sales Service, 232 N.C. 70, 59 S.E. 2d 
218; Durant v. Powell, 215 N.C. 628, 2 S.E. 2d 884; Bradshaw v. 
Conger, 202 N.C. 796, 164 S.E. 347; HarriS v. Kennedy, 202 N.C. 
487; 163 S.E. 458; DeLoache v. DeLoache, 189 N.C. 394,127 S.E. 419. 

Plaintiff contends the check issued and accepted cannot bar its 
right to collect the balance claimed to be owing because the debits 
to defendant's account consist of charges for insurance premiums, 
and the collection of a sum less than the prescribed rates is prohibited. 
G.S. 58-131.18 and G.S. 97-104.2. 

The answer to this contention is that  defendant does not challenge 
the rates charged. The parties are in agreement in the computation 
of the charges. The controversy revolves around the amount paid 
or credits t o  which defendant is entitled. 

The statutes cited by plaintiff are intended to prevent rebating 
and an unlawful discrimination and favoritism by insurance com- 
panies. There is nothing in the record suggestive of an intent by 
either party to violate the cited statutes. To avoid an otherwise valid 
compromise on the ground that it is contrary to public policy, there 
must be some fact on which the asserted invalidity can rest. None 
here appears. 

Affirmed. 
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HERMAN M. HIA!l?!l! AND WIFE, %USIE W. HIA!l?!l!; AND WORKMEN'S 
FEIDEBAL SAVINGS AND LOAN MISOCIATION, INC. v. AMEBICnaN 
INSURANCE COMPANY. 

(Filed 12 June, 1959.) 

1. Insurance 8 7- 
Where insured paocures other insurance without advising or  obtain- 

ing the consent of the original insurer, insurer may avoid liability for 
breach of the provision of the policy prohibiting other insurance unless 
the amount thereof is inserted in the blanks provided, since breach of 
provision against additional insurance, both before and after the 1945 
amendment (Chapter 378) to G.S. 58-176, does not merely limit the 
amount for which insurer should be liable, but is a breach of condition 
defeating recovery. 

2. Same 
Where decree of alimony without divorce awards the wife property 

theretofore held by them by the entireties, the procurement of addi- 
tional insurance on the property by the wife is a violation of the provi- 
sion of the original policy prohibiting such additional insurance, even 
though the original insurance was procured by the husband, since the 
test af double insurance is whether the owner will be directly benefited 
by recovery on both policies in case of loss. 

3. Insurance 8 80- 
The fact that  insurer's adjuster continues investigation of the loss 

af ter  learning of the procurement of additional insurance cannot con- 
stitute a waiver of the condition of the policy prohibiting additional 
insurance when such further investigation may be related to insurer's 
liability to the mortgagee named in the loss payable clause and also 
to insurer's liability under its policy insuring personal property in  the 
insured dwelling. 

APPEAL by plaintiffs from Sharp, Special Judge, September Term 
1958 of SURRY. 

Plaintiffs, Herman M. Hiat t  and wife, Susie W. Hiatt, owned their 
home, located in Surry County about five miles west of Pilot Moun- 
tain, North Carolina, as tenants by the entireties. They procured a 
$5,000 fire insurance policy in their joint names from defendant com- 
pany, $4,000 on the house and $1,000 on its contents, and renewed 
said policy yearly, the last renewal being 3 November 1955. Plain- 
tiff Loan Association was named in the mortgage clause as the re- 
cipient of any payment as its interest might appear under claim of 
loss. 

Marital difficulties between the individual plaintiffs resulted in a 
law suit for alimony without divorce on the part of the plaintiff wife, 
the suit ending on 6 June 1956 by the entry of a consent judgment. 
Under the terms of this judgment the home of the plaintiffs referred 
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to above was t o  become the sole property of the plaintiff wife, and 
plaintiff husband agreed to convey the house and lot to his wife not 
later than 15 June 1956. 

On the same day that  this consent judgment was entered, 6 June 
1956, plaintiff wife procured two additional policies of fire insurance, 
in her name alone, on the dwelling, with the United States Fidelity 
and Guaranty Company and with St. Paul Fire and Marine Insurance 
Company, each in the amount of $2,500. 

On the night of that  same day - 6 June 1956 - the house and 
its contents were destroyed by fire. The parties stipulated that the 
fair value of the dwelling a t  the time of the loss was $7,800. Proof 
of loss was duly made and filed with the defendant company but 
payment was refused on the ground that  the "other insurance" pro- 
visions of the policy had 'been violated. Payment was also refused 
by the other two insurance companies, issuers of the last two policies 
of insurance. However, action instituted by the plaintiff Susie W. 
Hiatt  resulted in judgment against each company in the amount of 
$1,750, the local agent for hhese two companies having been informed 
with respect to  the defendant's policy and having promised t o  notify 
the defendant of the issuance of the additional insurance but not 
having done so. 

Plaintiffs instituted this aetion on 31 May 1957 to recover $4,600 
of the defendant on its policy (the face amount of the policy less 
the value of some personal property removed pursuant to a removal 
permit issued to  plaintiff Herman M. Hiatt  on 13 April 1956). 

The cause came on for trial and the parties waived trial by jury 
and agreed that  the court should hear the matter in controversy on 
the pleadings, exhibits, and the facts as stipulated. 

Her Honor considered the pleadings, exhibits, stipulations of the 
parties and the arguments of counsel, rnade certain findings of fact 
and conclusions of law and entered judgment that  plaintiff Loan 
Association recover $412.36 of the drefendant and that  the individual 
plaintiffs recover $100.00 of the defendants for loss of personal proper- 
ty. 

Judgment was accordingly entered and the plaintiffs appeal, as- 
~igning error. 

W o l t z ,  W o l t z  & Paw; G. Mots inger  for  plaintiffs. 
- M c L e n d o n ,  Brim, Holderness  & Brooks;  L. P. M c L e n d o n ,  JT.; 

C. T.  L e o m r d ,  JT., for  de fendant .  

D E N N Y ,  J .  The appellants' first assignment of error is directed 
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to her Honor's conclusion of law, "that the securing of additional 
insurance by one of the named insureds on the afternoon before the 
fire, without any notice or knowledge on the part of the defendant, 
constituted a breach of the 'total insurance' clause of the Dwelling 
and Contents Form of the policy and voided the defendant's policy 
coverage on the dwelling with the exception of the amount admittedly 
due the mortgagee." 

The present Standard Fire Insurance Policy of the State of North 
Carolina, as amended by Chapter 378 of the Session Laws of 1945, 
contains this provision: "Other insurance may be prohibited or the 
amount of insurance may be limited by endorsement attached here- 
to." The policy issued by the defendant has attached thereto an en- 
dorsement reading as follows: "Other insurance is prohibited unless 
the total amount of insurance, including the amount of this policy, is 
inserted in the blanks provided on the first page of this policy under 
the caption TOTAL INSURANCE. If no amounts are shown, the 
total fire insurance is limited to  the amount of this policy." 

The policy, likewise, with respect to  waiver, contains the follow- 
ing: "No permission affecting this insurance shall exist, or waiver of 
any provision be valid, unless granted herein or expressed in writing 
added hereto. No provision, stipulation or forfeiture shall be held 
to  be waived by any requirement or proceeding on the part of this 
Company relating to  appraisal or t o  any examination provided for 
herein." 

There is no provision by endorsement or otherwise in the d,efend- 
ant's policy authorizing any insurance on the dwelling described in 
its policy other than the $4,000 authorized and limited therein. 

Prior to 1945 the Standard Fire Insurance Policy contained this 
provision: "Unless otherwise provided by agreement in writing added 
hereto this company shall not be liable for loss or damage occurring, 
+ c +  (a )  while the insured shall have any other contract of insur- 
ance, whether valid or not, on property covered, in whole or in part 
by this policy *  * *." 

Appellants contend that  the 1945 amendment was intended by the 
Legislature to make a violation of the any "other insurance" pro- 
vision a limitation only and not a condition, the breach of which 
would completely bar a recovery. As i t  was written prior to 1945, 
there can be no doubt that a violation of the "other insurance" pro- 
vision was a condition, the breach of which would completely bar 
recovery. Sugg v. Ins. Co., 98 N.C. 143, 3 S.E. 732; Black v. Insurance 
Co., 148 N.C 169, 61 S.E. 672, 21 L.R.A. (N.S.) 578; Roper v. In- 
surance Cos., 161 N.C. 151, 76 S.E. 869; Johnson v. Insurance Co., 
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201 N.C. 362, 160 S.E. 454; Insurance Co. v. Insurance Ass'n., 206 
N.C. 95, 172 S.E. 875. 

The "other insurance" provision of the Standard Fire Insunance 
Policy as amended in 1945, has not been interpreted heretofore by 
this C o u k  However, the Federal courts and the courts of other states 
have interpreted identical or similar provisions, and held, apparently 
unanimously, that  the result of a violation of the present provision 
is the same as under the old provision. Graham v. American Eagle 
Fire Ins. Co. (C.A. 4th), 182 F. 2d 500; Aetna Ins. Co. of Hartford, 
Conn. v. Jeremiah (C.A. loth) ,  187 F. 2d 95; Bethune v. New York 
Underwriters Ins. Co., (D.C., E.D.S.C.) ,98  F. Supp, 366 ; Oates v. Con- 
tinental Ins. Co., 137 W. Va. 501, 72 S.E. 2d 886; Flowers v. American 
Ins. Co., 223 Miss. 732, 78 So. 2d 886; Hunter v. United States Fidelity 
& Guaranty Co. (Fla.), 86 So. 2d 421; Watson v. Farmers Co-Opera- 
tive Fire Insurance Co., 1 App. Div. 2d 419, 151 N.Y. Supp. 2d 321. 

I n  Graham v. American Eagle Fire Ins. Co., supra, the endorse- 
ment with respect to "other insunance" was identical with that con- 
tained in the policy now under consideration on this appeal. From 
an adverse jury verdict in the District Court in South Carolina, the 
plaintiffs appealed to the Circuit Court of Appeals. The appellants 
argued for a reversal on the ground that the procurement of addi- 
tional insurance 'by them should not defeat recovery, but only limit 
the amount which they might recover from defendants. Judge Parker, 
speaking for the Court, said: "There would be no question as t o  
the effect of additional insurance under the provisions of the old 
New York Standard Fire Policy which expressly stipulate3 that ;the 
company should not be liable for loss or damage occurring while the 
insured had any other cont~act  of insurance on the property covered 
unless consent in writing was indorsed on the policy. We think that 
the result is nat different where the prohibition or limitation upon 
the taking of additional insurance is indorsed upon the policy in ac- 
cordance with the provision of the new form. In  the old form, addi- 
tional insurance was prohibited or limited unless consent was in- 
dorsed; in the new form, the prohibition or limitation must be added 
to the policy by indorsement. In  either case, however, the prohibi- 
tion or limitation imposes, we think, a condition upon the company's 
liability under the policy. 

" * * * A provision forbidding or limiting additional insurance is 
clearly intended not as prescribing something to be done by the in- 
sured but as expressing a condition upon which the company assumes 
liability; and the law is well settled that, upon the breach of such a 
condition, there can be no recovery upon the contract in which it is 
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contained. The principle upon which this conclusion rests is elemen- 
tary in the general law of contracts. See A.L.I. Restatements of Con- 
tracts secs. 250 and 260, and illustration 1 under 260. Applied in the 
law of insurance, i t  clearly requires that a provision forbidding or 
limiting additional insurance be treated as a condition of the policy, 
breach of which will preclude recovery by the insured," citing nu- 
merous authorities. 

It was further contended that since G ~ a h a m  and his wife owned 
the insured property as tenants in common, and since Graham pro- 
cured the additional insurance, his wife's interest was not affected 
thereby. In  respect to this contention, Judge Parker said: " * * * i t  
is too well settled to admit of argument that a policy insuring the 
interests of tenants in common and providing against additional in- 
surance is avo id4  if one of the tenants in common procures addi- 
tional insurance, even though this covers only his interest in the 
property." (Citations omitted.) 

I t  is stated in 45 C.J.8., Insurance, section 573 f.  (3)  ( a ) ,  page 367, 
et seq.: "In order that the condition against additional insurance be 
broken, it must appear, not only that the same property is covered, 
but also that  the same interest in such property is doubly insured. 
Consequently persons having distinct insurable interests in property 
may each have them insured without infringing the clause now under 
discussion. If a person has two insurable interests in property he may 
insure them both without forfeiture, but, where a policy covers sepa- 
rate interests in the property insured, a stipulation against other in- 
surance is violated if any of the owners of such interests procures a 
subsequent policy which covers any part of hhe other insured interest. 
The test in determining whether either interest is doubly insured is 
whether the owner, in case of loss, can be directly benefited by re- 
covering on both policies; if he can, there is double insurance." 

In the test laid down above, there can be no doubt that  there is 
"other insurance" in the case tat bar, or that  the plaintiff, Susie W. 
Hiatt, would be directly benefited if these individual plaintiffs were 
permitted to  recover on the policy issued by the defendant. 

In the case of Oates v. Continental Ins. Co., Supra, the language 
with respect to "other insurance" is identical with that in our Stand- 
ard Fire Insurance Policy. The Court held that procurement of 
"other insurance" in violation of the provision with respect to "other 
insurance" avoided the first policy in its entirety. Quoting with ap- 
proval from the case of Heldreth v. Federal Land Bank of Baltimore, 
111 W.Va. 602, 163 S.E. 50, the Court said: "Such condition (with 
respect to other insu~ance) is deemed reasonable and proper because 
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the moral hazard should nat be increased without the knowledge of 
the insurer. It is considered that  not infrequently the motive for the 
preservation of property decreases as insurance mounts." 

This assignment of error is overruled. 
The appellants assign as error the conclusion of law, to wit: "The 

fact that  the adjuster for the defendant made 'further investigation 
of the loss' after June 14, 1956 (this being the date on which the de- 
fendant was informed of the additional insurance), did not consti- 
tute a waiver lby the defendant of the voiding of the dwelling cov- 
erage. " 

There is no evidence on this record to indicate that  the defendant 
had abandoned its defense with respect to  additional insurance. I n  
fact, there was no additional insurance on the contents of the dwell- 
ing. Moreover, under the provisions contained in the mortgage clause, 
the defendant was admittedly liable to plaintiff Loan Association 
for the balance on its mortgage. The mortgage clause provided: "Loss, 
if any, * * shall be payable t o  the mortgagee (or trustee) as pro- 
vidaed herein, as interest may appear, and this insurance, as to  the 
interest of the mortgagee (or trustee) only therein, shall not be in- 
validated by any act or neglect of the mortgagor or owner of the 
within described property * *." 

Upon the facts revealed on this record, the conclusion of law which 
the appellants challenge must be upheld and the assignment of error 
overruled. See Gouldin v. Insurance Co., 248 N.C. 161, 102 S.E. 2d 
846; Appleman, Insurance Law and Procedure, Volume 16, sections 
9361 and 9365; 29 Am. Jur., Insurance, section 873, page 669. 

In  section 9361 of Appleman, Insurance Law and1 Procedure, supra, 
it is said: "An insurance company does not waive any defense i t  
may have under a policy by investigating a loss that  has occurred 
thereunder. The mere sending of an adjuster to investigate would be 
no waiver, nor would a request for information have that  effect, where 
the plaintiffs were repeatedly informed that the policy had been for- 
feited, or where liability for certain items is undisputed." 

The court's conclusions of law and the judgment entered pursuant 
thereto will be upheld. 

Affirmed. 
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WILLIAM ROBERT SLEDGE v. BRYCE WAGONETR, P. E. H O M E S  AND 

J. BERNARD PARKER T/A BUS TERMINAL mSTAURANTS AND 
MODERN GRILL. 

(Filed 12 June, 1.959.) 

1. Appeal and  Error 8 6 0 -  
Whether the reversal of nonsuit on appeal precludes nonsuit upon the 

subsequent trial depends upon whether the evidence on the retrial is 
substanrially the same as, or materially different from, that  introduced 
a t  the previous trial. 

Z. Principal and  Agent 8 13c- 
Testimony of a declaration of a n  alleged agent is not admissible to 

prove either the fact of agency or  to establish its nature or extent. 

3. Evidence § Z4- 
An unverified and unsigned excerpt from the reporter's purported 

transcript of the testimony of a party before the clerk a t  a hearing on 
a motion in the cause is properly excluded when there is no testimony 
that the party made the statements attributed to him in the purported 
t~anscr ip t  and there is no identification of the transcript by the person 
who purportedly prepared it. 

A purported affidavit of a party is properly excluded when there is 
no testimony tending to identify the signature to the writing a s  that of 
the party. 

5. Evidence § 31- Declaration of agent  held no t  pars  res  gestae and  
was proper1 y excluded. 

This suit was instituted to recover for injuries in a fall  resulting 
when the cuff of plaintiff's trousers caught in the protruding rod of a 
magazine rack in a restaurant. Plaintiff offered evidence of a state- 
ment niade by defendants' agent some five o r  six minutes after the fall  
to the effect that the agent said he  was going to move the rack before 
somebody else got hurt  and that  i t  ought to have been moved before as  
it was too close to the door. Held: The declaration of the agent amount- 
ed to a mere expression of opinion a s  to what should have been done and 
a s  to what should be done in the future, and was not a part of the res 
gcstae and, therefore, was properly excluded. 

6, Negligence § 4f(2)-  
The proprietor of a restaurant is under duty to maintain the premises 

in such condition a s  a reasonably careful and prudent operator would 
deem sufficient to protect patrons from danger while esercising ordinary 
care for their own safety. 

7. Same- 
The proprietor of a restaurant cannot be held liable for injuries re- 

sulting to a patron from a condition of the premises unless the proprie- 
to r  could and should have reasonably foreseen that  such condition was 
likely to cause injury. 
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8. Sa- Evidence held insufllcient to show t h a t  proprietor should 
have anticipated t h a t  condition of premises was likely to cause injury. 

Nonsuit was reversed on prior appeal in this action by a patron to 
recover for a fall in defendants' restaurant resulting when plaintiff's 
trouser cuff caught on a p~otruding rod of a magazine rack at the door 
of the restaurant, but a t  the second trial crucial evidence tending to 
show that defendants could and should have foreseen injury to a patron 
from such condition was properly excluded a s  incompetent, and there 
were other variations in the evidence a s  to the condition of the premises. 
Held: I n  the absence of evidence upon the second trial sufacient to  s u p  
port a finding that  defendants could and should have reasonably fore- 
seen that  the condition was likely to cause injury to their patrons, non- 
suit was properly entered. 

APPEAL by plaintiff from Thompson, Special J., September Special 
Civil Term, 1958, of RANDOLPH. 

Civil action to recover damages for personal injuries. 
Plaintiff alleged: On September 3, 1955, he, an invitee, was in de- 

fendarks' restaurant, operated "in close quarters," located a t  the 
High Point Bus Terminal. Defendants negligently maintained on 
said premises a newspaper and magazine rack. An iron rod extended 
"less than one inch" over the edge of said rack. Plaintiff's trousers 
caught on the end of this projecting rod. Thie proximately caused 
plaintiff's fall and injuries. 

The first trial in superior court was conducted 'at November Term, 
1957. Judgment of involuntary nonsuit then entered was reversed 
by this Court in Sledge v. Wagoner, 248 N.C. 631, 104 S.E. 2d 195. 

After our former decision, the case was tried de novo in superior 
court a t  the above designated term. Again, a t  the close of plaintiff's 
evidence, judgment of involuntary nonsuit was entered. 

Plaintiff excepted and appealed. 

Ottway Burton and Don Davis for plaintiff, appellant. 
James B. Lovelace for defendants, appellees. 

BOBBITT, J. AS in Maddox v. Brown, 233 N.C. 519, 521, 64 S.E. 
2d 864, where the rules applicable are fully stated, decision turns on 
''whether the evidence on the retrial was substantially the same as, 
or materially different from, that  adduced a t  the previous trial." See 
Jernigan v. Jernigan, 238 N.C. 444, 78 8.E:. 2d 179, and cases cited. 

The evidence relating to the cause and circumstances of plaintiff's 
fall consists of plaintiff's testimony. Except as stated below, i t  is 
substantially the same as his testimony a t  the trial a t  November 
Term, 1957, set forth in detail by Johnson, J., in the opinion in 
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Sledge v. Wagoner, 248 N.C. 631, 104 S.E. 2d 195. Variations in small 
particulars need not be discussed. 

At the first trial, pertinent to  his contention that  the passageway 
was obstructed, plaintiff testified he could "open the door 24 inches 
from the door facing to  the corner of the table," and when he pushed 
on the door it opened just wide enough for him to "sidle in." At the 
second trial, plaintiff testified: "The widkh of that  door from jamb 
to  jamb is 36 inches." Again: "From the right-hand door facing to 
the corner of the table was forty-seven inches." Again: ('With those 
chairs here you could open i t  around thirty-one inches the way the 
chairs were occupied." Again: ". . . this rack was &pproximately four 
inches from the edge of the door. I won't say for sure, i t  could have 
been a little more." He did not use the phrase, "sidle in," or testify 
that  he could not or did not open the door sufficiently wide to  enable 
him to walk into the restaurant without coming in contact with the 
magazine and newspaper rack. We need not determine whether these 
variations, standing alone, are sufficiently material to require deci- 
sion contrary to that  reached on the former appeal. 

According to  plaintiff's testimony, the "little snag" or "spur," on 
which the cuff of his right trouser leg caught, was approximately three 
inches from the floor and "anywhere from a half to three-quarters 
of an inch" in length. The complaint alleged "That the side of the 
projecting rod was too small to  detect by the plaintiff, but that i t  
was large enough to catch in his pants leg . . ." H e  testified he first 
observed the "snag" from his position on the floor after he fell. The 
plaintiff had been in this restaurant almost daily during the six 
months preceding his fall. 

At the first trial, plaintiff testified, without objection, that  Wood, 
the restaurant manager, told him that  "he ought to have moved 
that magazine rack before somebody got hurt." On former appeal, 
this was referred to  as  "the crucial evidence" relative to  foreseeability 
as an element of proximate cause, which, "with other corroboratory 
evidence suffices to make the question of foreseeability one for the 
jury." 

At the second trial, on objection by defendants, the court excluded 
this proffered testimony: When asked what statement, if any, Wood 
made with reference to the rack, plaintiff answered: "He said,, 'I 
am going to  move this before somebody else gets hurt'; said 'It 
ought to have been moved before, i t  is too close to the door.' " Plain- 
tiff insists tha t  this testimony as to Woods d~eclarations was compe- 
tent and should now 'be considered. (Note: At the second trial, plain- 
tiff did not testify or proffer testimony that  Wood then moved the 
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rack and carried it out and said he was going to dispose of it.) 
Wood worked in defendants' restaurant and served plaintiff on 

many occasions. On September 3, 1955, plaintiff entered the restau- 
rant and ordered a cup of coffee. Wood served him. Plaintiff left 
his coffee on the counter and went (through the swinging door) into 
the waiting room in order to check the bus schedule. H e  fell when 
he re-entered the restaurant. Plaintiff testified: "As to  how long 
after I fell before I had any conversation with Mr. Wood about the 
rack, I don't know the minutes they were, i t  was a few minutes, he  
came around, possibly five or six minutes, just a few minutes. I had 
got up and sitting up on my stool. I was going to drink my coffee 
and I was hurting so bad I couldn't, made me sick." 

Plaintiff assigns as error the exclusion of evidence offered to  show 
that Wood was the manager of defendants' said restaurant. 

Plaintiff's kestimony that  Wood said he was the manager was in- 
competent and properly excluded. ". . . extrajudicial declarations of 
an alleged agent are inadmissible to establish either the fact of agency 
or its nature and extent, such statements being regarded a.s heresay 
and offered for the purpose of proving the truth of the factual mat- 
ter therein asserted." Parrish v. Manufacturing Co., 211 N.C. 7, 11, 
188 S.E. 817, and cases cited; Commercial Solvents v. Johnson, 235 
N.C. 237, 69 S.E. 2d 716. 

The agreed case on appeal states: "Plaintiff offered into evidence 
a portion of an unverified and unsigned purported copy of a purported 
reporter's transcript (attached hereto as plaintiff's Exhibit 'HI) of the 
testimony of one Bryce Wagoner a t  a hearing before the Clerk upon a 
motion in a civil action entitled: 'Willard Robert Sledge, Plaintiff v. 
Bus Terminal Restaurant of hTorth Carolina, Inc., defendant.' " There 
was no testimony that Bryce Wagoner, a defendant in the present 
action, made the statements attributed to him in answers set forth 
in the portion of the purported copy of purported transcript offered 
by plaintiff. Moreover, there was no identification of this transcript 
by the person who purportedly prepared it. Under these circum- 
stances, this proffered evidence was properly excluded. 

Too, the court properly excluded plaintiff's Exhibit "I," a paper 
purporting to be an &davit of J. Bernard Parker, a defendant here- 
in. No testimony was offered to identify the signature of J. Bernard 
Parker. Moreover, its exclusion did not prejudice plaintiff. Indeed, 
it sets forth that the said restaurant in I-Iigh Point was one of the 
restaurants operated by defendants herein as partners, trading under 
the firm name of Bus Terminal Restaurants of North Carolina, and 
that Wood was an employee of the High Point restaurant. 
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The evidence suffices to show that  Wood was an agent of defend- 
ants. We consider now whether, as contended by plaintiff, the ex- 
clusion of plaintiff's testimony concerning Wood's declarations was 
erroneous. 

Clearly, the statement or remark attributed to Wood was not 
competent as a spontaneous statement or utterance. VI Wigmore on 
Evidence, 3rd Ed., § 1746; Stansbury, North Carolina Evidence, 
5 164; Staley v. Park, 202 N.C. 155, 162 S.E. 202; Johnson v. Meyer'e 
Co., 246 N.C. 310, 313, 98 S.E. 2d 315. It was simply Wood's appraisal, 
after plaintiff's fall, of what he then thought should have been done 
and should be done to avoid the possibility of contact by plaintiff 
and others with the newspaper and magazine rack. It does not sug- 
gest that  Wood had knowledge or notice of any prior incident in 
which plaintiff or any other person had encountered any difficulty 
on account of this rack nor was there evidence that  any such prior 
incident had occurred. 

There is no evidence that Wood was authorized by defendants, his 
principals, to make such a statement or remark. Moreover, it didl not 
relate to a transaction then pending wherein Wood purported to  speak 
for defendants. Fanelty v. Jewelers, 230 N.C. 694, 697, 55 S.E. 2d 493, 
and cases cited. In the Fanelty case, a statement by defendant's store 
manager, made in a casual conversation a monith or so after plaintiff 
had fallen in the store entryway, that  "the store had 'a very dangerous 
front,' " was held properly excluded. Here, as in the Fanelty case, the 
statement or remark appears to  be no more than an expression of 
opinion. 

The well settled rule is stated by Stacy, C. J., in Hubbard v. R. R., 
203 N.C. 675, 678, 166 S.E. 802, as follows: "It is the rule with us 
that what an agent or employee says relative to an act presently 
being done by him within the scope of his agency or employment, is 
admissible as a part of the res gestae, and may be offered in evidence, 
either for or against the principal or employer, but what the agent 
or employee says afterwards, and merely narrative of a past occur- 
rence, though his agency and employment may continue as to  other 
matters, or generally, is only hearsay and is not competent as against 
the principal or employer." Hughes v. Enterprises, 245 N.C. 131, 135, 
95 S.E. 2d 577; Stansbury, North Carolina Evidence, $ 169, and 
cases cited. 

In Staley v. Park, supra, the plaintiff fell when going down a flight 
of steps on defendant's premises. She alleged, inter alia, that  the CW- 

pet on the top steps had worn away. Plaintiff testified that, after 
her fall, the man in charge of the premises said: "We had intended to 



564 I N  T H E  SUPREME COURT. [250 

fix $hat carpet, but had just neglected to do so." Evidence of these 
declarations was held incompetent. Decisions of like import include 
Hughes v. Enterprises, supra, and Brown v. Montgomely! Ward Co., 
217 N.C. 368, 8 S.E. 2d 199. I t  is noteworthy that  these cases involved 
an agent's declarations as t o  what he had observed or done prior 
to the plaintiff's fall. A fortiori, declarations consisting merely of an 
appraisal or expression of opinion, after plaintiff's fall, as t o  what 
should have been done and as to what should be done in the future, 
are incompetent. 

Plaintiff relies largely on Carlton v. Bernhardt-Seagle Co., 210 
N.C. 655, 188 S.E. 77, where this Court held competent a report, con- 
taining statements of fact, filed by the employer's manager with the 
North Carolina Industrial Commission. Such report constituted the 
employer's compliance with the requirements of the statute now codi- 
fied as G.S. 97-92. Obviously, an employer cannot disavow the au- 
thority of the agent who aots in his behalf in filing a report required 
by statute. With reference to a compensation claim, i t  is noted: 
"There must be some casual relation between the employment and 
the injury; but if the injury is one which, after the event, may be 
seen to have had its origin in the employment, i t  need not be shown 
that i t  is one which ought to have (been foreseen or expected.'' (Our 
italics) Conrad v. Foundry Co., 198 N.C. 723, 726, 153 S.E. 266; 
Guest v. Iron & Metal Co., 241 N.C. 448, 451, 85 S.E. 2d 596. 

For reasons stated, the exclusion of the testimony as to Wood's 
declarations was correct. 

The legal duty of defendants was to maintain their restaurant 
premises in such a condition as a reasonably careful and prudent 
restaurant operator would deem sufficient to protect patrons from 
danger while exercising ordinary care for their own safety. Skipper 
v. Cheatham, 249 N.C. 706, 107 S.E. 2d 625, and cases cited. De- 
fendants are not liable for injuries resulting to plaintiff from his 
contact with the newspaper and magazine rack unless they could 
and should have reasonably foreseen that this rack was likely to cause 
injury to their patrons. 

Absent the evidence considered crucial by (this Court on former 
appeal, we have concluded that plaintiff's evidence a t  the second 
trial was insufficient to support a finding that defendlants oould and 
should have reasonably foreseen that  the newspaper and magazine 
rack described in the evidence was likely to  cause injury to their 
patrons. 

It is noted that  Sledge v. Wagoner, 248 N.C. 631, 104 S.E. 2d 195, 
has been cited as authoritative, in respect of the principles of law 
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stated therein, in subsequent cases: Bemont v. Isenhour, 249 N.C. 
107,105 S.E. 2d 431; Skipper v. Cheatham, supra; Little v. Oil COT., 
249 N.C. 773, 107 S.E. 2d 729; Garner v. Greyhound Corp., 250 N.C. 
151, 108 S. E. 2d 461. 

The judgment of involuntary nonsuit is affirmed. 
Affirmed. 

LESTElR BROTHERS, INC., v. POPE REALTY & INSURAN,CE COMPANY, 
CHARLES A. POPE, JR., W. R. WINDERS, RECEIVER FOR POPE R E A L  
TT & INSURANCE COMPANY. 

(Filed 12 June, 1959.) 

1. F'raud 9 5- 
Where the false representations a re  not made to plaintiff and plain- 

tiff does not rely thereon, plaintiff may not assert any rights based 
upon the fraud. 

2. Corporations § 1- 
Prior to the effective date of G.S. 55-3.1 a corponation could not func- 

tion as  such with less than three stockholders, and therefore where 
there were only two stockholders of a corporation a t  the time of the 
sale of goods to it, the seller may hold each stockholder jointly and 
severally liable for the purchase price upon default of the corporation. 

3. Constitutional Law § 25: Statutes § 10- 
The statutory provision that  fewer than three persons may acquire 

all  the capital stock in a corporation without impairing its capacity to 
act a s  a corporation, G.S. 56-3.1, cannot be given retroactive effect so 
a s  to divest a party of his vested right to hold the individual stock- 
holders liable in regard to a transaction transpiring prior t o  the effective 
date of the statute a t  a time when there were only two stockholders of 
,the corporation. U. S. Constitution, Article I, Section 10, N.C. Consti- 
tution, Article I ,  Section 17. 

BOBBITT, J., dissenting. 

APPEAL by the plaintiff from McKinnon, J., October, 1958 Civil 
Term, DURHAM Superior Court. 

Civil action instituted by the plaintiff, a Virginia corporation, to 
recover $19,681.66 from the defendant Pope Realty & Insurance Com- 
pany, a corporation (now in receivership), W. R. Winders, Receiver, 
and Charles A. Pope, Jr., a stockholder. The plaintiff alleged i t  sold 
and delivered seven package houses on the following dates: May 14, 
August 7, October 20, and October 22, all in 1954; and on January 
12, February 9, and June 20, all in 1955. There is no controversy 
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about the liability of the corporation. Its liability is conceded. The 
controversy is whether Charles A. Pope, Jr., is individually liable. 

The parties waived jury trial and consented that the judge should 
hear the evidence, find the facts, state his conclusions of law, and 
render judgment. The court found that Pope Realty & Insurance 
Company was incorporated in June, 1954. Charles A. Pope, Jr., W. J. 
Darnell, and Marshall T .  Spears, Jr., were the incorporators, each 
with one share of the capital stock. Pope a t  all times was a direotor 
and president of the corporation. Immediately upon organization, 
Spears sold and transferred his stock to Thomas E. Montjoy. On 
November 5, 1954, the corporation purchased the share of Thomas 
E. M~ontjoy. On October 4, 1955, Pope purchased the one outstanding 
share from W. J. Darnell. From October 4, 1955, until the corpora- 
tion went into receivership on March 19, 1956, Pope was the sole 
stockholder. 

The plaintiff, through negotiation with Pope, sold and delivered 
three bills of merchandise subsequent to  November 5, 1954, as follows: 
No. 55, January 12, 1955, $5,085.82; No. 57-A, February 9, 1955, 
$385.68; No. 67, June 20, 1955, $295.98. At the ;time these deliveries 
were made the corporation had two stockholders and directors - the 
defendant Pope, and Darnell. The plaintiff allegedi the defendant 
Pope had received the benefits of all the deliveries from the beginning; 
that he was guilty of fraud in executing lien waivers by making false 
affidavits t o  the effect that  all materials which went into the con- 
struction projects were paid for, when in fact the plaintiff had been 
paid nothing whatever. Relying on the statements, loan companies 
advanced money to Pope on the lots and buildings. 

The court found that Pope had executed the false affidavits but 
that they were not made to the plaintiff and it did not rely on them. 
Therefore, insofar as the plaintiff was concerned, the defendant Pope 
had not perpetrated a fraud. 

The controversial issues raised by the pleadings need not be further 
detailed in view of the findings of fact made by the trial judge and 
his conclusions of law based thereon. 

Upon the findings, thc trial court held that  (1) "The plaintiff's 
claim is valid against the assets of Pope Realty & Insurance Com- 
pany in receivership." (2 )  "The plaintiff have and recover nothing 
of the defendant Charles A. Pope, Jr." 

The plaintiff, upon the findings of fact, moved for judgment against 
Charles A. Pope, Jr., individually. The motion was denied and the 
plaintiff excepted. From the judigment that Charles A. Pope, Jr., is 
not individually liable, the plaintiff has appealed. 
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Broaddus, Epperly & Broaddus, By: John D. Epperly/VSBjr. 
Bryant, Lipton, Strayhorn & Bryant, By: Victor S. Bryant, Jr., 

for plaintiff, appellant. 
Spears, Spears & Powe, By: Marshall T. Spears, Jr., for delendant 

Charles A.  Pope, Jr., appellee. 

HIGGINS, J .  The only question in the case is the individual liability 
of the defendant Pope. The plaintiff sought to  have him held liable 
for the whole account because of the alleged fraudulent acts on his 
part. The court found the plaintiff did not rely on the false state- 
ments in extending credit. This finding is supported by the evidence. 
The court's conclusion that  Pope is not individually liable on the 
ground of fraud follows as a matter of course. 

However, as to  the three purchases made subsequent to November 
4, 1954, another question arises. After that  date the corporation had 
only two stockholders, Pope and Darnell. Under the existing law, 
the two could not function as a corporation. "Thus the concept that  
a corporation is a combination of three or more persons who may 
operate as a legal entity when chartered so t o  do threads its way 
through the cited and practically every other section of our law on 
corporations." Park Terrace, Inc. v. Indemnity Co., 243 N.C. 595, 
91 S.E. 2d 584. When Pope and Darnel1 became the only stockholders 
and directors they could no longer operate as a corporation, but only 
as individuals. They were each, therefore, individually liable for the 
debts incurred by them in the business. Consequently both Pope and 
Darnel1 were jointly and severally liable for the three package de- 
liveries made subsequent to  November 4, 1954. Under the oourt's 
findings of fact, it should have been concluded as a matter of law 
that the plaintiff is entitled to recover from Charles A. Pope, Jr., in- 
dividually, as follows: $5,085.82, with interest from August 5, 1955; 
$385.68, with interest from June 1, 1955; and $295.98, with interest 
from May 1, 1955. The legal liability of Pope to the plaintiff 'attached 
a t  the time of the purchase and delivery of the three items above de- 
scribed. 

Since the decision in the Park Terrace case, the General Assembly 
has made sweeping changes in the business corporation law of the 
State. The changes are now codified in Chapter 55 of the 1957 Cumu- 
lativc Supplement. Section G.S. 55-3.1 provides, among other things, 
that fewer than three persons may acquire all the capital stock of a 
corporation without impairing its capacity Ito act as a corporation: 
"(d) If any corporation or purported corporation might have been 
considered dormant or inactive solely in consequence of the acquisi- 
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tion heretofore of all its shares by one or by two persons, such cor- 
poration or purported corporation is hereby declared to  have had 
uninterrupted existence and to have possessed uninterrupted capacity 
to act as  a corporation." 

The defendant Pope contends the foregoing statute relieves him 
from individual liability for the purchases which he made for the 
corporation when he and Darnel1 were its only stockholders. The 
answer is that when plaintiff dealt with Pope the law of this State 
as declared in the Park Terrace case made him individually liable 
for the debts he thus created. The plaintiff had a vested right in 
that liability. The liability attached in 1955. The Legislature, in 
1957, could not take i t  away without violating the obligation of the 
contract.. U. S. Constitution, Article I, Section 10; N. C. Constitution, 
Article I, {Section 17. "Indeed, in this State a statute will not be 
given retroacltive effect when such construction would interfere with 
vested rights, or with judgments already entered." Wilson v. Anderson, 
232 N.C. 212, 59 S.E. 2d 836. 

"Indeed, upon reading and analyzing the statutes relied on by 
the defendants as authority for the corporate amendment - - - and 
reading therewith the pertinent provisions of the charter, we find 
nothing in either inconsistent with the view that they are intended 
to be prospective with respect to dividends to be earned upon the 
stock. Whether the law itself makes the amendment, or as now, con- 
fers the power of amendment t o  the corporation, i t  will not be con- 
strued to operate retrospectively to the detriment of rights already 
vested under the old charter. . . . A contrary construction of the 
statute, giving authority to retrospective provisions of the charter 
amendment under consideration, would do violence to the Constitu- 
tion and would compel us to view the proposed action as the taking 
of property without due process of law." Patterson v. Hosiery Mills, 
214 N.C. 806, 200 S.E. 906. 

"It is settled, that the Legislature cannot pass any declaratory 
law or  act declaring what the law was before its passage, so as to 
give i t  any binding weight with the courts. A retrospective statute, 
affecting or changing vested rights, is founded on unconstitutional 
principles and consequently void." Bank v. Derby, 218 N.C. 653, 12 
S.E. 2d 260; Booth v. Hairston, 193 N.C. 278, 136 S.E. 879; Houston 
v. Bogle, 32 N.C. 496; Arnett v. Wanett, 28 N.C. 41. 

The cause will be remanded to the Superior Court of Durham 
County where judgment will be entered upon lthe findings of fact al- 
ready in the record, charging the defendant Charles A. Pope, Jr., with 
individual liability for the three purchases made from the plaintiff 
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during the time the Pope Realty & Insurance Company had only 
two stockholders and directors. 

Remanded for Modification of Judgment. 
BOBBITT, J., dissenting. The basis of my dissenting opinion, in 

which Justice Johnson concurred, in Terrace, Inc., v. Indemnity Co., 
241 N.C. 473, 480, 85 S.E. 2d 677, is indicated by these quotations 
therefrom: (1) "A corporation is an entity, distinct from its stock- 
holders, although one individual owns its entire stock, or all but 
qualifying shares held by directors. 1 Fletcher, Cyc. of Corporations, 
sec. 25; 18 C.J.S., Corporations, sec. 4." (2) "But a corporation 
should not be 'permitted to  serve as  a device, instrument or agency 
to enable its beneficial owners, the stockholders, to  accomplish by in- 
direotion that which their solemn covenant forbids." 

Upon rehearing, Terrace, Inc., v. Indemnity Co., 243 N.C. 595, 91 
S.E. 2d 584, Justice Johnson and I concurred in result. The result 
was in accord with our original view. However, we did not agree 
that a corporation's capacity to  function as such in dealings with 
third parties automatically ceased when one or two individuals ac- 
quired all of the capital stock 

The present decision, as I understand it, is that the Pope Realty 
and Insurance Company could not function as a corporation after 
November 5, 1954, the date on which the corporation purchased Mont- 
joy's share; that from then until October 4, 1955, when Pope pur- 
chased Darnell's stock, both Darnell and Pope were liable individual- 
ly for obligations incurred in the corporate name; and that from 
October 4, 1955, Pope was individually liable for obligations in- 
curred in the corporate name. 

Plaintiff alleged that  Pope Realty and Insurance Company was 
a duly chartered corporation; that, within its authorized corporate 
powers, it made the purchases from plaintiff; and that, because of its 
insolvency, a receiver for Pope Realty and Insurance Company was 
appointed March 19, 1956. 

There is no question but that plaintiff understood, its dealings were 
with Pope Realty and Insurance Company, a corporation. The dis- 
covery, upon the insolvency of the corporation, that i t  was in fact 
dealing with Pope as an individual, must come as a pleasant surprise. 

In my opinion, (prior to G.S. 55-3.1(d), 1957 Cumulative Supple- 
ment,) where a person deals with a duly chartered corporation which, 
in its dealings with third parties, conducts affairs as a corporation, 
the corporate status is a t  least thah of de facto corporation, notwith- 
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standing less than three individuals acquire ownership of all of its 
corporate stock; and such creditor should not be permitted to hold 
liable individuals with whom he has had no dealings as individuals. 
Surely, the corporate status as to third parties does not fade and re- 
vive from time to time by reason of transfers of stock reflecting stock 
ownership a t  times by three individuals and a t  other times by less 
than three individuals. 

These further questions arise: If Pope Realty and Insurance Com- 
pany is not a corporation, why the receivership? What are the cor- 
porate assets? Who are the corporate creditors? 

BOYCE E. SMALL r. LOUISE THREADGIIJ, MALLORY. 

(Filed 12 June, 1959.) 

1. Automobiles g 55- 
The "family purpose cloctrine" applies to liability for the operation 

of an autonlobile in this State. 

2. &Same- Evidence held sumcient under  family purpose doctrine t o  
t ake  issue of wife's liability f o r  negligent driving of husband t o  jury. 

Evidence tending to show that the automobile in question was pur- 
chased by the wife and the initial payment made by her from her sepa- 
rate earnings, and the car was maintained for pleasure and convenience 
of both husband and wife lrcld sufficient to be submitted to the jury 
under the family purpose doctrine on the question of the wife's liability 
for the negligent operation of the car by the husband, notwithstanding 
evidence that the wife had not worked for some three years prior to 
the accident and that  the money for imtallment payments for the flnanc- 
ing and reflnancing of the car  was furnished by the husband. 

HOHBIIT, J., dissenting. 

APPEAL by defendant from Crissman, J., a t  January 19, 1959 Civil 
Term of GUILFOR* Greensboro Division. 

Civil action without formal pleadings commenced by summons 
issued 8 December, 1958, out of Municipal-County Court, Civil Di- 
vision of Guilford, commanding the sheriff or other lawful officer of 
Guilford County to summon Edward R. Mallory and Louise T. Mal- 
lory to appear on 16 December, 1958 a t  2 o'clock P. M., before the 
Judge of the Municipal-County Court, Civil Division in the City 
Hall, Greensboro, N. C., to  answer the complaint of Boyce E. Small 
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for the non-payment of the sum of $451.14 with interest thereon 
from 20 December, 1957, due by tort  and demanded by plaintiff,- 
a brief statement of the cause of action being as follows: 

"The sun1 demanded represents the damages to the Buick automo- 
bile of the plaintiff resulting from a collision on Redding Street, High 
Point, N. C., between said Buick automobile and a Cadillac automo- 
bile operated by defendant Edward R. Nallory and owned by de- 
fendant Louise T .  Mallory, said collision being proximately caused' 
by the negligence of the defendant Edward R. Mallory in operating 
said Cadillac automobile on the left and wrong side of the street." 

The sheriff returned summons showing service on defendant Louise 
T. Mallory- but not on Edward. 

The record contains certificate of return to notice of appeal from 
Municipal-County Court to  Superior Court of Guilford County show- 
ing these proceedings in said Municipal-County Court: "The plain- 
tiff alleges negligence of the defendant, Edward R ,  Mallory, result- 
ing in damages. The defendant, Louise T. Mallory, was served; fail- 
ed to appear. Plaintiff takes nonsuit as to Edward R.  Mallory. 

"Judgment: That the plaintiff have and recover judgment of the 
defendant Louise T .  Mallory the sum of Four Hundred Fifty-One 
and 14/100 Dollars" with interest and costs as indicated; and that  
on 16 December, 1958, defendant Louise T .  hlallory gave notice of 
appeal, and the process, pleadings, and other paper-s in the case are 
sent. 

Upon trial 
Mallory was 
tiff's) Buick 

in Superior Court plaintiff testified that Edward R. 
driving the Cadillac automobile with which his (plain- 
automobile collided, on the left or wrong side of the 

street-producing the damage of which complaint is made. 
-4nd Edward R. Mallory as witness for plaintiff testified substan- 

tially as follows: " * At the time of this accident I lived a t  222 
Gordy Street. This makes three years I have been working a t  Ma- 
rietta Paint and Color Company. I am the husband of the defendant, 
Louise T. Ilallory, and have been married 13 years. I do not have 
any children, she hadl one daughter * who is about 23 years old. 
She does not live in the home with me and my wife * she was not 
living with me a t  the time of this accident. She was in school * * * 
and would come home and spend the summer. At the time of the 
accident I x a s  driving a 1952 Cadillac autonlobile, which was owned 
by my wife for about three years. Yes, I paid money on the car. I t  
was not purchased for cash,- i t  was financed. I made monthly pay- 
ments on the car; she is not working. I have t o  * * * At the time 
she had been working she ain't worked none for about three 
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years. She was working a t  the time the car was bought. I ain't 
signed no mortgage on the automobile. I had been nowhere on the 
occasion of the collision. I was leaving home and was going over to 
the Marietta Paint and Color Company. I was not going to work. I 
was going to get my money * my pay check. Yes, my wife drives. 
She uses the car and I use the car too. Sometimes I drive the car to 
work in the mornings, and sometimes I walk. I haven't got my license 
now. I ain't had a license for about a year. The purpose my wife 
uses the car is to go to town or anywhere else. When she was work- 
ing she used the car just like I do. Sometimes she carried me to work 
and sometimes I took her to work. Both of us used the car. This 
ohild she had did n d  use my automobile when she lived with me dur- 
ing the summer * My wife was not working a t  the time of the 
accident. She ain't worked none in about three years. Both of us were 
working a t  the time the automobile was bought. When both of us 
were working, we both contributed to paying the household expenses 
and bills and we both paid together when we would buy certain 
things that  we particularly wanted. She paid the taxes on the car. I 
buy gas and she buys gas. Me and her both pay the repair bills when 
she was working, but I pay for all now because she ain't working. 
I am living with my wife a t  this time, always have * * I could use 
the car any time that I wanted to. At the time of the accident I was 
driving on my right-hand side of the road, but i t  was a slick road 
and I just hit my brake and that  pulled me into it. Yes, during the 
time of the accident I was on the wrong side of the road. My front 
wheels slid on that side of the road * * Yes, I made payments on 
the car. I gave her the money to  make them. Yes, the car was re- 
financed." 

Plaintiff offered no other evidence as to ownership and use of the 
Cadillac automobile. 

And under charge of the court the case was submitted to  the jury 
upon these issues which were answered as indicated: 

"1. Was the plaintiff's automobile damaged as a result of the neg- 
ligence of Edward R. Mallory, as alleged in the summons? 
Answer: Yes. 
2. Was the Cadillac automobile operated by Edward R. Mallory 
owned, maintained and kept by the defendant Louise T. Mal- 
lory for the use, convenience and pleasure of her family, and 
was Edward R. Mallory operating said Cadillac automobile a t  
the time of the collision within the scope of such purpose? An- 
swer: Yes. 
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"3. What amount of damages, if any, is the plaintiff entitled 
to recover of the defendant? Answer: $450.00.'' 

Judgment was entered in accordance therewith, and defendant 
excepted thereto and appeals therefrom to Supreme Court and as- 
signs error. 

Stern & Rendleman for plaintiff, appellee. 
Martin & Whitley for defendant, appellant. 

WINBORNE, C. J. The sole question presented for decision on this 
appeal challenges the correctness of the ruling of the trial court in 
overruling defendant's motion for judgment as of nonsuit a t  the 
close of plaintiff's evidence. In  connection therewith it is appropriate 
t o  say that the "family purpose doctrine" with respect to automobiles 
has been adopted as the law in this jurisdiction, and applied in nu- 
merous cases- among which are these: Robertson v. Aldridge, 185 
N.C. 292, 116 S.E. 742; Allen v. Garibaldi, 187 N.C. 798, 123 S.E. 
66; Watts v. Lefler, 190 N.C. 722, 130 S.E. 630; Grier v.  Woodside, 
200 N.C. 759, 158 S.E. 491; Lyon v. Lyon, 205 N.C. 326, 171 S.E. 
356; McNabb v .  Murphy, 207 N.C. 853, 175 S.E. 718; Matthews v. 
Cheatham, 210 N.C. 592, 188 S.E. 87; Vaughn v. Booker, 217 N.C. 
479, 8 S.E. 2d 603; Ewing v. Thompson, 233 N.C. 564, 65 S.E. 2d 
17; Goode v. Barton, 238 N.C. 492, 78 S.E. 2d 398; Elliott v. Killian 
242 N.C. 471, 87 S.E. 2dl 903; Thompson v. Lassiter, 246 N.C. 34, 
97 S.E. 2d 492 ; Bumgarner v. R. R., 247 N.C. 374, 100 S.E. 2d 830. 

This Court has said in Vaughn v. Booker, supra, "The very genesis 
of the family purpose car doctrine is agency, and that  the question 
here presented is governed by the rules of principal and agent and 
of master and servant." 

Moreover, in Watts v. Lefler, supra, this Court, in opinion by 
Clarkson, J., quotes with approval this statement from Berry on 
Automobiles (4th Ed.) Sec. 1280: "The rule is followed in some of 
the States in which the question has been decided, that  one who 
keeps an automobile for the pleasure and convenience of himself 
and family, is liable for injuries caused by the negligent operation 
of the machine while i t  is being used for the pleasure or convenience 
of the family." 

Moreover, in Matthews v. Cheatham, supra, the Court quotes with 
approval from Huddy's Encyclopedia of Automobile Law (9th Ed.) 
Vol. 7-8 p. 324, this rule: "The person upon whom i t  is sought to 
fasten liability under the 'family car' doctrine must own, provide, 
or maintain an automobile for the general use, pleasure, and con- 
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venience of the family. Liability under this doctrine is not confined 
to owner or driver. It depends upon control and use." To  like im- 
port are later decisions cited above. 

I n  the light of these principles applied to  the evidlence offered by- 
plaintiff on the trial below, taken in the light most favorable to plain- 
tiff, and giving to him the benefit of every reasonable inference and 
intendment, this Court is constrained to hold that  a case against 
defendant Louise T.  Mallory is made for submission to  the jury, 
even though i t  is not as clear and forceful as i t  might be. 

Hence in the judgment from which appeal is taken there is 
No Error. 

BOBBITT, J., dissenting. The record discloses this novel situa- 
tion: Plaintiff's Buick was damaged by Edward R. Mallory's negli- 
gent operation of the 1952 Cadillac. Mallory, named as a defendant, 
was not served; and, as to him, judgment of voluntary nonsuit was 
entered a t  trial in the Municipal-County Court. Judgment was en- 
tered in said court against Louise T. Illallory, Mallory's wife. She  
appealed; and, a t  trial in superior court. plaintiff offered Mallory 
as his witness. Mallory's testimony is the only evidence relevant to- 
the liability of Louise T, Mallory for his negligence. 

Mallory's testimony includes the following: His wife owned the  
Cadillac "for about three years." She paid the taxes on the car, 
Both were working when the car was purchased. When she was work- 
ing both bought gas and paid repair bills. After his wife stopped; 
working, all bills were paid by Mallory. He testified: "She ain't 
worked none for about three years." 

The Cadillac was not purchased for cash; i t  was financed and re- 
financed. The details of these transactions are not shown. There is 
a faint inference (no explicit testimony) that  Mrs. Mallory, before 
she stopped working, may have made some payment on account of 
the purchase price. After she stopped working, Mallory made all 
payments. 

Presumably, all legal documents (none in evidence) indicate owner- 
ship by appellant. Mallory testified: "I ain't signed no mortgage on 
the automobile." Again: "Yes, I made payments on the car, I gave 
her the money to make them." 

The evidence, considered in the light most favorable to plaintiff, 
suffices to show Mrs. Mallory's ownership of the Cadillac subject to  
such liens as might be outstanding. Even so, when the collision OC- 

curredr, and for some two years prior thereto, possession was re- 
tained solely on account of payments made by Mallory. Under these 



N.C.] SPRING TERM, 1959. 575 

circumstances, i t  can hardly be said that Mrs. Mallory had the final 
say as to the use and control of the car. 

Irrespective of technical ownership, i t  seems to me that,  as of the 
date  of collision and for some two years prior thereto, Mallory pro- 
vided and maintained the car for his own and family use. A realis- 
t ic evaluation of the evidence indicates that through financing and 
refinancing he was making payments, similar to rentals, to retain 
the possession and use of the car. Under these circumstances, I do 
not think Mrs. Mallory is liable under the "family-purpose doctrine" 
o r  otherwise for Mallory's negligent operation of the car. 

Whether Mallory would be liable for his wife' negligent operation 
thereof is another matter. I n  Matthews v .  Cheatham, 210 N.C. 592, 
188 S.E. 87, the minor daughter owned the oar (won by her in a news- 
paper contest) but it was kept and maintained by her father for 
family use; and under the "family-purpose doctrine," the father was 
held liable for his wife's negligent operation of said car. 

Hence, in my opinion, appellant's motion for judlgment of invol- 
untary nonsuit -1lolild have heen granted. 

WILLL4b l  hlcKEF: NOWELL AND WIFE, SARAH BLANCHE N O W E U  v. 
T H E  GREAT ATLANTIC & PAOIFIC  T E A  COMPANY, a CORPORATION, 
AND P. S. W E S T  CONSTRUCTION COMPANY, INC.. A CORPORATION. 

1 .  Limitation of Action 9 1- 
While s t u t u t ~  of limitation a re  inflexible and operate without re- 

gard to the merits, when failure to institute action within the time 
limited has been induced by acts, representations or conduct which would 
render the plen of the statute a breach of good faith, equity will deny 
the right to assert the defense on the principle of qu i tab le  estoppel. 

2. Estoppel 8 4- 

The doctrine of equitable estoppel requires that  one should do unto 
others as, in equity and g m l  conscience, he would have them do unto 
him, if their positions were reversed. 

3. %imitation of Action 9 15-- 

Where plaintiff in his complaint has alleged matters i ~ r  paix nniount- 
ing to an estoppel of defendant from asserting the bar of the statnte 
of limitations, it is not required that plaintiff again allege such matters 
in reply to defendant's answer setting up the plea of the statute. 
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4. Limitation of Action 8 14-- Whether action was instituted within 
three yeam from date contractor ceaeed attempts to remedy struc- 
trval defects held for jury. 

In this action to recover for defects in the construction of a building, 
defendant contractor asserted the bar of the statute of limitations on 
the m u n d  that the action was not instituted within three years after 
the completion of the building and its acceptance by the tenant. Plaln- 
tifP's allegations and evidence were to the effect that prior to the com- 
pletion of the building controversy arose as to certain defects, that de- 
fendant contractor promised to remedy the same and that efforts to 
correct the structural errors continued until less than three years prior 
to the institution of action when defendant contractor advised by let- 
ter that he would assume no further responsibility in regard thereto. 
Held: The evidence was sufficient to go to the jury on the issue as to 
whether the action was barred by the three year statute of limitations. 

APPEAL by defendant P. S. West Construction Co., Inc., from 
Clark, J., September, 1958 Term, WAKE Superior Court. 

Civil action for damages the plaintiffs alleged resulted from the 
defective and faulty construction of a store building and parking 
lot in the City of Raleigh. The plaintiffs agreed to have constructed 
a store building and parking lot and to rent them to the Great At- 
lantic & Pacific Tea Company for a period of ten years a t  a rental 
based on the cost of construction. The Tea Company insisted, the 
building should be erected according to  its plans and specifications 
and that  its engineer, R. L. Taylor, should supervise the construction. 

On August 2, 1950, the plaintiffs entered into a contract with the 
appellant to do the construction work according to the Tea Com- 
pany's plans a t  a price of $74,500.00, to be paid a t  the time the Tea 
Company accepted possession as tenant. On April 1, 1951, the Tea 
Company entered into possession and the plaintiff paid the appellant 
the contract price. However, in November, 1950, a controversy arose 
between the plaintiffs and the appellant with respect to the water- 
proofing of the walls and floors of the building then under construc- 
tion. On February 26, 1951, the appellant notified the plaintiff by 
letter, "We have found &he trouble and made the necessary correc- 
tions. I am certain there will be no water or moisture coming through 
these walls in the future. However, should there be, my company 
will be entirely responsible and we will remedy the situation, if i t  
should occur." The plaintiffs also made complaint that the roof and 
the windows were not constructed in a workmanlike manner, were 
leaking and required correction. The controversy continued with 
respect to the building and was extended to include the surfacing of 
the parking lot, especially the lack of re-enforcing called for by the 
contract. 



N.C.] SPRING TERM, 1959. 577 

On February 22, 1954, the vice president of the appellant wrotc 
plaintiffs' counsel: "I have received a report from Mr. H. C. Thomp- 
son (appellant's employee) concerning the above job. He stated that 
leaks were caused where the parapet wall was flashed and was not 
due to leaks, or holes in the roof, nor was any water coming through 
the walls of the building. He advised me that he has fixed this para- 
pet )by completely covering i t  with waterproof felt and mastic, and 
feels sure that  i t  will give you no more trouble during the length of 
time this roof should be good. He checked the building with the 
manager on Sunday, February 21st, . . . and did not find any leaks 
coming from the roof, or through the wall. However, there was con- 
siderable water coming into the sump and drain tile under the floor, 
and was having to be pumped out . . . We will assume no further 
responsibility for this condition, and i t  should give no trouble, ex- 
cept when you have a very large rainfall in a short time." 

The plaintiffs instituted this action on August 23, 1956. The de- 
fendants pleaded three defenses: (1) That the construction work 
was according to contract; (2) that  the work was supervised by R. 
L. Taylor, (engineer for the Tea Company) agent of the plaintiffs; 
and that the building and parking lot were accepted as finished con- 
struction jobs in 1951; (3) that  more than three years elapsed be- 
tween the date the plaintiffs' cause of action accrued and the time 
suit was brought. 

The plaintiffs had alleged in the complaint the negotiations and 
attempts a t  repair, and their reliance on the promises to correct the 
defects. The first notice they had of defendant's refusal to carry 
out its promises was in the letter of February 22, 1954. 

At the close of the plaintiff's evidence, judgment of involuntary 
nonsuit was entered as to the Tea Company on the ground the action 
was barred by the statute of limitations. Motion to nonsuit as  to the 
appellant was denied. The defendant then introduced evidence and, 
excepted to  the court's refusal to enter judgment of nonsuit. 

The court submitted three issues: (1) Did the defendant breach the 
contract? (2) Did the plaintiffs institute the action within three 
years from the time i t  accrued? (3) Amount of damage plaintiffs 
were entitled to recover for the breach. 

The defendant did not object to the issues tendered, and did not 
tender others. The jury answered the first and second issues, yes; 
andl the third issue, $6,500.00. 'From the judgment on the verdict, the 
defendant appealed. 
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Thomas W. Ruffin for plaintiffs, appellees. 
James & Speight, W. C. Brewer, Jr., for defendant P. S. West Con- 

struction Co., Inc., appellant. 

HIGG~NS, J. The plaintiffs' evidence disclosed the action againat 
the Tea Company was not brought within three years from the time 
i t  accrued. The evidence established the Tea Company's plea in bar. 
Nonsuit was required. The appellant interposed a like plea which the 
court overruled. Assignment of Error No. 2 challenges this ruling. 

T~he appellant has contended the nonsuit should have been entered 
upon two groundrs: First, the allegations and the evidence showed 
that R. L. Taylor, engineer for the Tea Company, was also the agent 
of the plaintiffs and, as such, had supervised the construction and, 
with full knowledge of the manner in which the work had been done, 
accepted the etrudures. Second, the suit was not brought within 
three years from the time the action accrued. However, the plain- 
tiff's pleadings and evidence disclosed that before the appellant com- 
pleted the construction work the plaintiffs had complained of the 
defects in the walls, roof, and windows. Prior t o  the time the work 
was completed and the Tea Company entered into possession, the 
plaintiffs, by their complaints and objections, gave notice that they 
did not waive the defects. They relied on the assurances given by 
the appellant on March 8, 1951, that necessary corrections would be 
made. ('My company will be entirely responsible and we will remedy 
the situation, if it should occur." 

The efforts of the appellant to correct the structural defects con- 
tinued a t  intervals until February 22, 1954. On that  date, for the 
first time, the appellant gave notice, '(We will assume no further re- 
sponsibility for this condition." Thus the evidence fails to support 
the contention the plaintiffs accepted the building and foreclosed 
their right t o  have the defects corrected. Their conduct in pressing 
for repairs denied the claim that Taylor had unconditionally accept- 
ed the structure and waived the defects. 

The appellant, however, placed its main reliance for nonsuit on 
the ground the construction was completed, possession was delivered, 
and the contract price paid on April 1, 1951. The plaintiffs delayed 
bringing this action until August 23, 1956. Therefore, the defendant 
cont,ends its plea of the statute of limitation should have been sus- 
tained, and a judgment of nonsuit entered. The appellant cites as 
authority the following: Shearin v. Lloyd, 246 N.C. 363, 98 S.E. 2d 
508; Lester v. McLean, 242 N.C. 390, 87 S.E. 2d 886; Lewis v. Shaver, 
236 N.C. 510, 73 S.E. 2d 320; Vail v. Vnil, 233 N.C. 109, 63 S.E. 2d 
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202; Aydlett v. Major & Loomis Co., 211 N.C. 548, 191 S.E. 31; 
Peal v. Martin, 207 N.C. 106, 176 S.E. 282; Town of Franklin v. 
Franks, 205 N.C. 96, 170 S.E. 113; Burgin v. Smith, 151 N.C. 561, 
66 S.E. 607. 

A statute of limitation operates as a complete defense, not for lack 
of merit, but for security against the attempt to  assert a stale claim. 
"Statutes of limitations are inflexible and unyielding. They operate 
inexorably without reference to  the merits of plaintiff's cause of 
action. They are statutes of repose, intended ta require that  litiga- 
tion be initiated within the prescribed time or not a t  all." Shearin v. 
Lloyd, supra. 

The lapse of time, when properly pleaded, is a technical legal de- 
fense. Nevertheless, equity will deny the right to  assert that defense 
when delay has been induced by acts, representations, or conduct, 
the repudiation of which would amount t o  a breach of good faith. 
"The doctrine of equitable estoppel is based on an application of the 
golden rule to the everyday affairs of men. 1% requires that one should 
do unto others as, in equity and good conscience, he would h a w  
them do unto him, if their positions were reversed. . . . I ts  compul- 
sion is one of fair play." McNeely v. Walters, 211 N.C. 112, 189 
S.E. 114. The plaintiffs have pleaded the facts showing equitable 
estoppel in stating their cause of action in the complaint. Having 
pleaded them once, i t  was not necessary to repeat them by reply. 

The plaintiffs argue they accepted in good faith the defendant's 
statement: "We have found the trouble and made the necessary cor- 
rections. . . . M y  company will be entirely responsible and we will 
remedy the situation, if i t  should occur." They relied upon the prom- 
ise and did not sue while efforts to correct the structural errors were 
under way. The appellant,, by its promises, invited the delay and 
should not complain that the invitation was accepted. 

However, on February 22, 1954, for the first time, the appellant 
gave notice it would assume no further responsibility. Suit was brought 
within less than 6hree years from the date of that notice. Smith v. 
Gordon, 204 N.C. 695, 169 S.E. 634. 

The evidence was sufficient t o  go to the jury on the second issue. 
The jury's answer was conclusive. The plaintiffs' right to avoid the 
statutory bar by matters in pais is recognized in many cases, among 
them: Peek v. Trust Co., 242 N.C. 1, 86 S.E. 2d 745; Hawkins v. 
Finance Co., 238 N.C. 174, 77 S.E. 2d 669; Washington v McLawhorn, 
237 N.C. 449, 75 S.E. 2d 402; Long v. Tmntham, 226 N.C. 510, 39 
S.E. 2d 384; Small v. Dorsett, 223 N.C. 754, 28 S.E. 2d 514; Scott v. 
Bryan, 210 N.C. 478, 187 S.E. 756; Bank V .  Clark, 198 N.C. 169, 151 
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S.E. 102; W e b  v .  Crunzpler, 182 N.C. 350, 109 S.E. 49; Boddie v .  
Bond, 154 N.C. 359, 70 S.E. 824. 

The defendant's only assignment of error is to  the court's refusal 
to nonsuit. If the evidence was sufficient .to support the issuea and the 
issuea were suflicient to support the judgment, the motion to nonsuit 
was properly denied. The contract was admitted. The evidence before 
the jury was sufficient to warrant the finding (1) that the contract 
wse breached, (2) that the action was not barred, and (3) that the 
plaintiff suffered some damage. The issues and the jury's answers to 
them are sufficient to sustain the judgment. 

No Error. 

NANCY D. SQUIRES v. TEXTILE INSURANCE COMPANY. 

(Piled 12 June, 1959.) 

1. Insurance Q 64- Policy held to cover liability of insured for negli- 
gent operation of car by employea i n  scope of employment notwith- 
standing t h e  car was o w e d  by employee. 

The policy in suit covered automobiles not owned by insured pro- 
vided they were used in operations necessary or incidental to in- 
sured's business, and included in its liability coverage, the operation of 
a n  automobile by a n  employee of insured in the scope of his employment. 
Held: A later p rmis im of the policy that  it  should not apply to an em- 
ployee with respect to any automobile owned by him is, in regard to 
liability to third persons, either in conflict with the prior provisions or 
ambiguous, and therefore in a n  action by a n  injured third party, evi- 
dence tha t  her injuries resulted from the negligent operation of an 
automobile by a n  employee of insured while acting in the scope of his 
employment, takes the issue of liability under the policy to the jury, 
and the issue of whether the automobile m s  owned by the employee 
is not determinative. 

2. Insurance Q 8- 
Whether the terms of .a policy of insurmce a re  conflicting or ambiguous 

is a question of law for the court. 

3. -8- 

Ambiguities and conflicts in the provisions of a n  insurance contract 
a r e  to be resolved against innurer. 

4. Appeal a n d  Error fj 46- 
Where the rights of the parties a r e  determined by the verdict upon 

one issue, alleged error relating to another iwue cannot be prejudicial. 

6. Insurance 8 66- 
Where judgment is obtained against insured in a n  action in which in- 
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surer $participated, the judgment is conclusive on insurer a s  to the ques- 
tions of agency and damages therein adjudicated, and, in the subsequent 
action by the injured third persons against insuren to recover the un- 
paid damage, the only defense available to the insured is that the policy 
does not cover insured's liability. 

6. Same: Evldenca § 15- 
In an action on a liability insurance policy by the injured third 

person, another liability policy issued by another insurer to another 
joint tort feasor also liable for the damages in suit, is properly excluded. 

7. Insnrance § 66%- 
The prorating of the recovery of an injured third party between the 

insurers liable on policies issued respectively to the tort leasor8 causing 
the injury, held not prejudicial. 

APPEAL by defendant from Phillips, J., September 22, 1958 Civil 
Term, GUILF~RD Superior Court (Greensboro Division). 

This civil action was instituted by the plaintiff to recover on a 
garage liability insurance policy issued by the defendant in favor 
of its named insurd,  Southern Auto Parts, Inc. The maximum liabili- 
t y  coverage for each person was Twenty-five thousand Dollars and 
for each accident Fifty thousand Dollars. The insuring agreement 
provided: "Coverage A-Bodily Injury Liability.-To pay on be- 
half of the insured all sums whioh the insured shall become legally 
obligated to pay a s  damages . . . sustained by any person, caused 
by accident, and arising out of ,the hazards hereinafter defined." 
Among the hazards defined is the following: "Automobiles Not Own- 
ed or Hired.-The ownership, maintenance or use of the premises 
for the purpose of an automobile repair shop, service station, storage 
garage or public parking place, and all operations necessary or inci- 
dental thereto; and the use in connection wi,th the above defined oper- 
ations of any automobile not owned or hired by the named insured, 
a partner therein or a member of the household of any such person." 

Under Division I11 of the policy, the following appears: "Defini- 
tion of 'Insured.' With respect to the insurance under coverage A, B, 
and D l  the unqualified word 'insured' includes the named insured 
and also includes (1) any partner, employee, director, or stockholder 
thereof while acting within the scope of his duties as such, and any 
person or organization having a financial interest in the business of 
the named insured covered by this policy; and (2) any person while 
using an automobile covered by this policy, and any person or organ- 
ization legally responsible for the use thereof, provided the actual 
use of the automobile is by the named insured or with his permission. 
This policy does not apply: . . . (b) to any partner, employee, direc- 
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tor, stockholder or additional insured with respect to any automobile 
owned by him, or by a member of his household other than the named 
insured." 

The plaintiff, Mrs. Naney D. Squires, was injured in a collision be- 
tween her automobile and a Ford convertible driven by Louis W. 
Sorahan. In a civil action for the injury, this plaintiff obtained a 
judgment for $17,500.00 against Sorahan and against his principals, 
Southern Auto Parts, Inc., City Motors of Durham, Inc., and Edward 
S. Massengill, T/A Durham Motor Sales. Upon failure of the de- 
fendants to sat.isfy the judgment in her favor, the plaintiff instituted 
this action to com~pel the defendant ta pay her judgment. The defendt- 
ant's policy provided: "Any person . . . who has secured such judg- 
ment . . . shall thereafter be entitled to recover . . . t o  the extent of 
the insurance afforded by this policy." 

The evidence in the in&& case disclosed that in the accident in 
which the plaintiff sustained her injuries, a Mrs. Ruth Bishop Hearn, 
a guest passenger in her automobile, was also injured. Mrs. Hearn 
filed a claim against Sorahan and the three principals for whom he 
was working, which was compromised by the payment of $1,600.00 
and her medical bills. The present defendant participated in the settle- 
ment of Mrs. Hearn's claim and paid one-third of it. 

The defendant denied liability upon the ground that  the policy does 
not apply to an employee who a t  the time of the injury was operating 
his own automobile; and that  the Ford convertible was owned by 
Sorahan, an employee of the named insured, and excluded by (b) 
under the policy. The defendant tendered an issue as to  Sorahan's 
ownership of the Ford convertible which was involved in the scci- 
dent and excepted to the court's refusal to submit it. 

The plaintiff pleaded, estoppel by reason of the defendant's hav- 
ing participated in the settlement of Mrs. Hearn's claim for an in- 
jury resulting from the same accident, and that  the defendant there- 
by recognized the liability for Sorahan's negligence under the policy. 

The defendant moved for judgment of nonsuit and excepted to the 
court's refusal to grant the motion. The court submitted two issues 
which the jury answered as here indicated: 

"1. On May 23, 1956, a t  the time of the plaintiff's injury, was 
Louis W. Sorahan using an automobile not own& or hired by 
Southern Auto Parts, Inc., in connection with operations neces- 
sary or incidental to  Southern Auto Parts, Inc.,'s ownership, 
maintenance, or use of its premises in Durham, North Carolina, 
for the purpose of an automobile repair shop, as alleged in the 
Complaint? 
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Answer: Yes. 
"2. Did the defendant waive its rights, if any i t  had, to deny 
that  its Policy No. AGL 378 affords coverage for the payment of 
the judgment which the plaintiff recovered on April 10, 1958, 
in the Superior Court of Guilford County, Greensboro Division, 
in that certain aotion entitled Nancy D. Squires versus Louis 
W. Sorahan, Southern Auto Parts, Inc., City Motors of Durham, 
Inc., and Edward S. Massengill, T/D/B/A Durham Motor Sales, 
as  alleged in the plaintiff's Reply? 
Answer: Yes." 

Upon the jury's answer, the court entered judgment that  plaintiff 
recover of the defendant $14,583.33, being five -sixths of the amount 
of the judgment, upon the theory that  the total coverage of $30,- 
000.00 was shown by the evidence, ($25,000.00 by the lplicy here 
involved, and $5,000.00 by policy issued to City Motors of Durham 
by the Nationwide Mutual, which policy was concurrent insurance, 
dffered in evidence by the defendant without objection). From the 
judgment, the defendant appealed, assigning errors. 

Jordan, Wright & Henson for plaintif, appellee. 
Sapp & Sapp, By: Armistead W. Sapp for defendant Textile In- 

surance Co., appellant. 

HIGGINS, J. The appellee has moved in this Court to dismiss the 
appeal for failure of the defendant to comply with the Rules of Prac- 
tice in the Supreme Court for defective assignments of error, and 
failure to discuss the assignments in the brief. After careful examina- 
tion of the record and the brief, we conclude the assignments and 
their treatment in the brief are sufficient to present for review (1) 
the propriety of the nonsuit, (2) the admission in evidence of the 
release agreement procured from Mrs. Hearn by the defendant, (3) 
the court's refusal to permit the defendant to introduce a garage 
policy issued by Nationwide Mutual to Massengill, and (4) the fail- 
ure to submit the issue of Sorahan's ownership of the Ford convertible 
involved in the accident. 

The plaintiff introduced Policy No. 378. Admittedly i t  was in force 
on the date the plaintiff sustained her injury. She next introduced 
the judgment roll showing she had prosecuted successfully an action 
in the Superior Court and obtained a judgment against Sorahan, 
Southern Auto Parts, Inc., City Motors of Durham, Inc., and E. S. 
Massengill, T/A Durham Motor Sales. The issues and judgment in 
that case established that Louis W. Sorahan was the agent of the 
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other defendants and was about their business a t  the time of the 
plaintiff's injury which resulted from Sorahan's negligence; and that  
the defendants were liable to this plaintiff for $17,500.00 damages. 
The plaintiff also introduced evidence that the judgment had not 
been paid. 

Louis W. Sorahan testified for the plaintiff that  a t  the time of the 
collision between his Ford convertible and the automobile this plain- 
tiff was driving and in which Mrs. Hearn was riding as a guest pas- 
senger, he was acting as an employee of Southern Auto Parts, Inc., 
City Motors of Durham, Inc., and Massengill, T/A Durham Motor 
Sales, and was on a mission for them as their agent a t  the time of 
his collision with the plaintiff's automobile. This evidence was sufli- 
cient to make out. R case for the jury and to repel the motion for non- 
suit. 

The first issue submitted to the jury might have been drawn with 
greater precision. However, in connection with the pleadings, the 
policy involved, the record evidence, and the charge of the court, 
enough appears to place the insured's agent Sorahan and the auto- 
mobile he was using a t  the time of the injury within the coverage 
of the defendant's policy under the definition of "Hazards-Divi- 
sion 2," and under the general definition of "Insured-Division 111." 
Under "Division 111," the policy says: "The unqualified word (in- 
sured' includes the named insured (Southern Auto Parts, Inc.) and 
also includes (1) any . . . employee (Sorahan) while acting within 
the scope of his duties as such, and (2) any pereon while using an 
automobile covered by this policy . . . provided the actual use of the 
automobile is by the named insured or with its permission." Then 
follows: "This policy does not apply . . . (b) to any partner, em- 
ployee, director, stockholder, or additional insured with respect to an 
automobile owned by him." 

Does (b) mean the insurer will not pay to a partner, employee, 
director, stockholder, or additional insured for injury if caused by 
his own automobile, or does i t  mean the insured will not indemnify 
third persons for injury if inflicted by an automobile owned by a 
partner, employee, etc.? 

The defendant contends (b) withdraws from coverage altogether 
damages to third persons by an employee while using his own auto- 
mobile. We are not certain what (b) means. If i t  means what the 
defendant says i t  does, i t  is in confliect with the coverage under "Defi- 
nition of Hazards," and under the general provisions of "No III- 
Definition of Insured." If not in conflict, i t  is ambiguous. The trial 
court inte~preted (b) as in conflict with the general provisions and 
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refused to submit the issue as to Sorahan's ownership of the Ford 
convertible. In  this we think the trial court was correct because of 
the conflicting or ambiguous provisions. The determination whether 
the terms of a policy are conflicting or ambiguous is one of law for 
the court. The only interpretation of a provision similar to (b) we 
have been able to find is a decision by an intermediate appellate 
court of Alabama in the case of Insurance Co. v. Bedford, 93 So. 2d 
166. We are not prepared to follow the interpretation of (b) made by 
the court in that case. In  policies of insurance, if ambiguous, or if 
they contain conflicting provisions, the ambiguities and conflicts must 
be resolved against the insurer. Johnson v. Casualty Co., 234 N.C. 
25, 65 S.E. 2d 347; Electric Co. v. Ins. Co., 229 N.C. 518, 50 S.E. 2d 
295; and cases cited. 

The policy as interpreted by the court and the jury's answer to the 
first issue were sufficient to support the plaintiff's judgment. The 
issue of waiver, though found for the plaintiff, may be treated as 
surplusage. The admission of evidence and the charge of the court 
on that issue, even if erroneous, which we do not concede, were non- 
prejudicial. Johnson v. Casualty Co., supra. 

The defendant had an opportunity to defendr in the plaintiff's 
action against the defendant's named insured. The judgment is, there- 
fore, conclusive as to the insurer on the question of agency and dam- 
age. The only defense available to the defendant is that its policy 
does not cover the insured's liability. Distributing Co. v. Ins. Co., 214 
N.C. 596, 200 S.E. 411; Hall v. Casualty Co., 233 N.C. 339, 64 S.E. 
2d 160. 

The court properly excluded evidence of a garage policy issued 
to Massengill by Nationwide Mutual. That policy involved parties 
who are strangers to this action. Sprinkle v. Ponder, 233 N.C. 312, 
64 S.E. 2d 171; Robbins v. Alexander, 219 N.C. 475, 14 S.E. 2d 425. 
The liability of the original parties against whom the plaintiff ob- 
tained her judgment are joint and several. The plaintiff could proceed 
against one, and consequently against the insurance carrier for one. 
The agreement to prorate in the court's judgment is not prejudicial 
to the defendant. Commercial Standard Ins. Co,  v. American E m -  
ployers Ins. Co., 209 Fed. 2d 60. 

The charge on the controlling issue seems to be free frorn objection. 
Careful review discloses 

No Error. 
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ROSOOE BENNETT v. FLOYD J. LIVINCWFON A a n  w m  
TRUDY LIVINGSTON. 

(Filed 12 June, 1959.) 

1. Antomobiles #j 14: 
While it is negligence per ae for a motonist to overtake and paw 

another vehicle proceeding in the same direction a t  an intersection 
unless permitted to do so by an  officer, G.S. 20-150 (c) ,  the 1957 amend- 
ment to the statute defines intersection as one marked by the State 
(Highway Cornmimion by appropriate signs. 

2. Automobiles 8 
Evidence tending to show that plaintiff attempted to pass defendants' 

vehicle on a four-lane highway a t  a c r w v e r  to a store on the oppo- 
site side of the hjighway, in the absence of evidence that the place had 
,been marked as  an intersection by appropniate signs of the Highway 
Commission, held not to show contnibubq negligence a s  a matter of 
law so as to justify nonsuit. 

APPEAL by plaintiff from Phillips, J., at February 13, 1959, Civil 
Term of CABARRUS. 

Civil action to recover for personal injury and property damage 
allegedly resulting from actionable negligence of defendants in an 
automobile collision. 

Plaintiff alleges in his complaint, in the main in paragraph 3, 
substantially the following: On or about the 3rd day of November, 
1956, plaintiff was operating his 1950 Ford automobile south on High- 
way # 29, a t  a point about three miles from t h e  rity limits of Char- 
lot&, Mecklaubulg Cuur~Ly, North Carolina, proceeding in a care- 
ful and prudent manner, a t  a rate of speed of approximately 50 miles 
per hour, when and where he overtook two automobiles going in the 
eame direction, the front car being owned by defendant Floyd J. 
Livingston and operated by defendant Trudy Livingston; that as he 
pulled alongside the rear car, defendants' car was about (in the) 
middle of the road, which would have been straddle the center line 
if one were there; that thereupon plaintiff blew his horn twice and 
defendant Trudy Livingston bore to  the right as if t o  allow plaintiff 
to pass, but instead she, suddenly and without giving any hand sig- 
nal or signal otherwise, pulled her car directly t o  the left in the pass- 
ing lane of the highway, in the path of plaintiff's car, causing the two 
cars to collide violently, by reason of which plaintiff sustained per- 
sonal injuries and his automobile was damaged, in the manner and to 
the extent alleged. 

And plaintiff further alleged that  the collision was caused by the 
negligence of defendants in that :  They failed (a) to yield the right 
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of way to the automobile of plaintiff; (b)  to  give signal for a turn, 
as is required by law; (c) to  keep a proper lookout for others using 
the highway, as required by law; and (d) to  have said automobile 
under proper control; and in that they were operating said automobile 
(e) in the wrong traffic lane, and (f) in a dangerous and reckless 
manner without regard to the life and safety of others and in such 
manner as to endanger or to be likely to endanger the lives and prop- 
erty of others using said highway. 

And plaintiff further alleges in his complaint that the automobile 
operated by defendant Trudy Livingston and owned by her husband, 
Floyd J. Livingston, was operated by the member of the family of 
Floyd J. Livingston as a "Family Purpose" car and a t  the time al- 
leged was being operated by and with the consent of the owner and 
in the course of business or pleasure of the family. 

On the other hand, defendants, answering paragraph 3 of the com- 
plaint, while admitting that the plaintiff was operating his 1950 Ford 
automobile in a southerly direction on U. S. Highway # 29 about 
three miles from the city limits of Charlotte, North Carolina, on or 
about 3 November, 1956, and that defendant Trudy Livingston was 
operating the 1941 Chevrolet automobile belonging to defendant Floyd 
J. Livingston in the same direction on U. S. Highway # 29, denied 
all other allegations. 

And for a further answer and defense defendant.. say and aver 
substantiaIIy the following: That a t  the time and place of the col- 
lision defendant Trudy Livingston was driving in a careful and pru- 
dent manner; that  a t  the same time plaintiff was driving his 1950 
Ford automobile-- following Mrs. Livingston; that as she approached 
a cut-off to  the left of the highway near the Herrin Store, she signal- 
led of her intention to turn to  the left into the said cut-off; that as 
she began so to turn, the plaintiff, driving in a careless and reckless 
manner, and a t  an excessive rate of speed, being unable to bring his 
car to a stop, ran into and collided with the rear of car operated by 
Trudy Livingston, without fault on her part, but caused solely by 
negligence of plaintiff. 

And defendants, so answering, aver that if plaintiff was damaged 
as a result of any negligence on their part, then plaintiff by his own 
negligence brought about and proximately caused the collision and 
any and all resulting damages alleged in the complaint, in that: (a)  
He drove his 1950 Ford automobile a t  a speed which was greater than 
was reasonable and prudent under the existing circumstances. (b) 
He failed (1) to  keep the said automobile in proper control (2) to 
keep a proper lookout (3)  to yieId the right of way to defendants. 
and (4) to take any precautions to prevent the collision. 
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(c) He failed to look and observe the signal given by Mrs. Livings- 
ton of her intention to make a left turn off the highway, and to bring 
his automobile to a stop before striking her automobile. 

And (d) he failed to h i v e  his automobile and to so conduct him- 
self as  a reasonable and prudent person would have done under simi- 
lar circumstances, and undertook to drive his automobile a t  a time 
when he was not in proper position to do so. 

Defendants plead such negligence of the plaintiff as a bar to his 
right to recover herein. 

And as a cross-action against plaintiff, defendant Floyd J. Livings- 
ton sets forth a cause of action on the groundts set out in the above 
further answer and defense, upon which he prays judgment for prop- 
erty damage-- and that  plaintiff recover nothing of defendants in 
this aotion. 

Upon the trial in Superior Court, plaintiff testified in pertinent 
part: "* * On November 3, 1956, I was the owner and operator of 
a 1950 Ford automobile. I left home and was going to Charlotte, on 
Highway 29. It was about 4:30 in the afternoon. The weather 
was fair * the road dry. I was driving down Highway 29 about 
three miles this side (north) of Charlotte and Mrs. Livingston was 
driving approximately straddled of the line in the center lane. I 
slowed down and she didn't move either way * I slowed down a 
llttle mnrp She didn't dn anything. I blew my horn twice and then she 
moved over to the right, and when I started she pulled directly across 
in front of me. At this time my car was as  far t o  the right as  I could 
to keep from getting off. I hit her on the left rear fender * * * Mrs. 
Livingston did not give any turn signal of any kind, electrically or 
manually. She was right a t  the intersection, maybe as far as from 
here to the street when I saw her driving slow. That  is, when I slow- 
ed down to  see if she was going in the intersection- i t  was a cross- 
over and not an intersection * * * When I hit the car i t  turned over in 
the center lane. My car went off to the side of the road. My automo- 
bile was damaged to the extent that i t  was a total loss * * I sus- 
tained injured." 

Then on cross-examination plaintiff continued: "* * headed tow- 
ards Charlotte * * " Nobody was with me. When I first saw Mrs. 
Livingston's car i t  was a good ways back from that  intersection, ap- 
proximately as  far as * * maybe 300 feet. At that  time I was driv- 
ing right around 50 miles per hour, maybe a mile or two faster 
she was going a t  a slow rate of speed, I imagine around 25. I con- 
tinued in her direction and got up close to her, a t  a slower rate of 
speed * * about 40 miles per hour. I slowed * * to about 30 miles 
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per hour and blew my horn. At that  time she was farther away from 
me than here to the door, 50 or 75 feet ' I did not slow down any 
more before I hit her, because when I blowed the horn she moved back 
over to  the right and I speeded back up to go by her * At time 
I hit her, I was going about 40 miles per houk. I was skidding when I 
hit her. I was going about 40 miles per hour before I started skid- 
ding- when I started skidding she pulled straight in front of me 
* * *  11 

D. P. King testified for plaintiff, in pertinent part: "I am a State 
Highway patrolman On November 3, 1956, I investigated an 
accident (the one in question) on U. S. Highway 29. The highway is 
a four-lane, divided highway,- two northbound, two southbound, di- 
vided by a grass island approximately 15 feet wide " 

The record shows that  before closing his evidence plaintiff, with- 
out objection by defendants, offered in evidence his allegations as to 
family purpose use of car, and defendants' denial of it. Then plain- 
tiff rested. And defendants moved for judgment as of nonsuit. The 
court in its discretion permitted defendants to amend their answer 
to allege that  plaintiff was negligent in that he was attempting to 
pass the defendants' car from the rear a t  an intersection. And de- 
fendants waived the counterclaim and moved for judgment as of 
nonsuit. Motion allowed. Plaintiff excepted thereto and from judg- 
ment in accordance therewith, appeals to Supreme Court and assigns 
error. 

Hartsell & Hartsell, William L. Mills, Jr., C. M. Llewellyn for 
plaintiff, appellant. 

Pierce, Wardlow, Knox & Caudle for defendants, appellees. 

WINBORNE, C. J. Taking the evidence shown in the record of case 
on appeal as offered by plaintiff in the light most favorable to him 
and giving to him the benefit of every reasonable intendment upon 
the evidence and every reasonable inference to be drawn therefrom, 
as is required in such cases, considered under applicable principles of 
law, a case is made for the jury. 

In this connection G.S. 20-150 (c) originally declared that  "the 
driver of a vehicle shall not overtake and pass another vehicle pro- 
ceeding in the same direction * * * a t  any intersection of highway 
unless permitted so to do by a traffic or police officer," which as in- 
terpreted by the Court meant that  a violation of these provisions 
would be negligence per se, and the Court so held. Donivant v. Swaim, 
229 N.C. 114, 47 S.E. 2d 707 (1948); Cole v. Lbr. Co., 230 N.C. 616, 
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55 S,E. 2d 86 (1949) ; Howard v. Bingham, 231 N.C. 420, 57 S.E. 2d 
401 (1950). 

The statute, however, has been amended by the Legislature de- 
fining the words "interseotion of highway" to mean intersections de- 
fined and markedr by the State Highway Commission by appropriate 
signs. See Session Laws 1955, Chapter 862, Sec. 1, and Chapter 913, 
Sec. 2, and Session Laws 1957 Chapter 65, Sec. 11. 

And i t  is noted that the evidence in the instant case does not show 
that what is referred to as intersection of highway is designated and 
marked by the Highway Commission by appropriate signs. Indeed, 
the plaintiff described i t  as "a cross-over", and not an intersection. 

Hence i t  appears that the amendment to defendants' answer, al- 
lowed by the court, fails to bring the case within the provisions of G. 
S. 20-150 (c) .  Therefore, if i t  be that plaintiff overtook and passed 
the vehicle of defendants proceeding in the same direction, such 
violation would not be negligence per se. 

In  our opinion the evidence presents questions of negligence and 
contributory negligence which should be submitted to the jury. 

The judgment below is 
Reversed. 

BERA BROOKS LONG v. PILOT L I F E  INSURANCE COMPANY. 
(TWO CASES.) 

(Filed 12 June, 1959.) 

1. Insurance §§ 10, 25- 
Where insured dies on the premium due date, the insurer is entitled 

to deduct the amount of the unpaid premium for the ensuing year from 
the face amount of the insurance in making settlement with the beneil- 
ciary, dnce  the premium becomes due on the anniversary date of the 
policy notwithstanding that  insured may pay the premium a t  any time 
on this date  without incurring forfeiture, and notwithstanding the pro- 
visions of the policy that  it  should remain in effect for thirty-one days 
after its due date, the grace p e r i d  not having the effect of keeping the 
policy in force without incurring liability for the premium. 

APPEAL by plaintiff from McKinnon, J., January Civil Term 1959 
of ALAMANCE. 

The facts involved in these actions are nut in dispute. The plain- 
tiff's husband, Eugene M. Long, had two policies of insurance issued 
on his life by the defendant, both of which were dated 8 October 1926, 
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with premiums payable annually on or before the 8th day of Ootober 
of each year thereafter. Each policy contains the provision that the 
designated premium was "to be paid on or before the delivery of the 
Policy, and annually thereafter on or before the eighth day of Oc- 
tober in each year during the cantinuance of this Policy." Under Gen- 
eral Provisions i t  is provided that " * * * the premiums on this policy 
are computed on the basis that they will be paid annually, in advance 
* * l l  

The policies involved also contain this further provision: "In the 
payment of every premium after the first, thirty-one days of grace 
without interest are allowed, during which time the insurance shall 
continue in full force. In  the event of death occurring within the days 
of grace, the unpaid premium for the then current year shall be de- 
ducted from the amount payable hereunder." 

All premiums were paid up to and including the premiums on the 
policies which fell due 8 October 1956. The insured died on 8 October 
1957, and the premiums which fell due on the date of the insured's 
death were not paid. The defendant promptly tendered to the plain- 
tiff the full amount of the policies, less &he amounts of premiums due 
on 8 October 1957, the date of the insured's death. The proffered 
settlement was as follows: Defendant issued and delivered its check 
for $9,673.20 to the plaintiff, representing the face value of Policy 
No. 78127 in the sum of $10,000.00, less the annual premium of 
$326.80 due on the date of the insured's death, 8 October 1957; and 
the defendant issued and delivered its oheck for $4,836.60, represent- 
ing the face amount of Policy No. 78128 in the sum of $5,000.00, less 
the annual premium of $163.40, also due and payable on 8 October 
1957. 

The plaintiff did not cash and still holds the above checks. In the 
meantime, she brought these two actions for the face amount of each 
policy with interest from the date of her husband's death. 

The two cases were consolidated and heard by the trial judge with- 
out a jury upon stipulated facts, including the policies in question 
which were incorporated in and made a part of the stipulation by 
reference thereto. 

From the judgment that plaintiff recover only the amounts offered 
by the insurance company, without interest, the plaintiff appeals, as- 
signing error. 

Long, Ridge, Harris & Walker for plaintiff. 
Wharton & Wharton for defendant. 
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Lono v. IN~UBANCE Co. 

DENNY, J. The primary question in this controversy is simply 
this: Where the insured died on the premium due date and the pre- 
mium had not been paid, is the insurance company entitled to deduct 
the amount of that premium from the face amount of the insurance 
in making settlement with the beneficiary? 

The fact that a policy of insurance is not effective until the first 
premium is paid, and a policy may have been issued but not delivered 
until sometime thereafter, the payment of the first annual premium 
does not keep the insurance in effect for one year from the date of 
the payment thereof, but for one year from the premium due date 
fixed in the policy. Wilkie v. Insurance Co., 146 N.C. 513, 60 S.E. 
427; Pace v. Insurance Co., 219 N.C. 451,14 S.E. 2d 411. See 44 A.L.R. 
2d Anno: - Insurance - Effective Date, page 477, where the authori- 
ties are assembled from some thirty jurisdiotions and are in accord 
with the holding in this respect in Wilkie v. Insurance Co., supra. 
See also 169 A.L.R. Anno: - Life Insurance - Premium Periods, 
page 291, et seq. 

The policies involved herein have been in full force and effect as 
of and since 8 October 1926. Consequently, the first year of in- 
surance expired a t  the end of the day of 7 October 1927 and the first 
premiums covered this period only. 8 October 1927 was the begin- 
ning of a new year, for which, under the terms of the respective poli- 
cies, another annual premium was due in advance on each of the poli- 
cies. This situation with respect to the time covered by eaoh premium 
continued until the death of the insured. Therefore, the last annual 
premium paid covered the year beginning 8 October 1956 and con- 
tinued through 7 October 1957. The insured died on 8 October 1957, 
the day the annual premium for another year fell d,ue. 

I n  the case of Marks v. Fidelity Mut. Life Ins. Co., 69 Pa. Super. 
43, the premium to be paid annually in advance was paid on the date 
named when the policy was delivered and the contract thus became 
operative, which was 13 February 1900. Thereafter the annual pre- 
miums were regularly paid until on Sunday morning, 13 February 
1916, about 6:00 o'clock, the insured died. The insurance company 
conceded the policy was in force and would be paid after due proof 
of death was filed, but the company claimed a year's premium had 
been earned and would be deducted from the face of the ~p l i cy .  To 
avoid complications and to collect the insurance promptly, the prem- 
ium was paid without prejudice to the right of the estate of the in- 
sured to sue for its recovery. A suit was brought to recover the prem- 
ium. The trial court held the insurance company was entitled to the 
premium. Upon appeal, the Court said: "Whilst the obligation of 
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the defendant was indefinite as to duration, the covenant of the in- 
sured to pay was plainly fixed and definite. He was to pay an annual 
payment in advance. It must necessarily follow the purchasing power 
of each annual payment would be exhausted with the expiration of 
the year for which i t  was made. With the advent of each new year 
a new annual premium would become due and owing. On February 
13, 1900, the day the policy was delivered and the first premium was 
paid, the contract was in effect. Had the deceased died later on that  
day, the obligation of the company to pay would have become abso- 
lute. But i t  would do violence to the plain meaning of the terms used 
to say that  an annual premium, payable in advance, which pur- 
chased insurance on and during the 13th day of February, 1900, 
could be carried over into the new year which began on the same dlate 
of 1901. This conclusion is in accord with the principle that  has been 
jo frequently applied in cases of leases of lands or tenements. Haines 
v. Elkman, 235 Pa. 341; Adarns v. Dunn, 64 Pa. Superior Ct. 303. If 
the estate demised ended a t  midnight, of the day in the next year 
preceding the day on which i t  begun, i t  must follow the annual rent 
reserved in advance had been spent and its purchasing power ex- 
hausted, a t  the same moment. Then a new year came on the stage 
and in the case a t  bar the obligation of the insured t o  pay another 
premium arose." 

In Schwenger-Kkin, Inc. v. Pacific Mut .  Life Ins. Co., 83 Ohio App. 
126, 80 N.E. 2d 696, a policy of insurance was issued on 3 January 
1921 and the premium of $287.00 per annum mas to  be paid there- 
after on 3 January of each year during the life of the insured. The 
insured died a t  10:OO a.m. on 3 January 1947. The premium had been 
paid for the policy year beginning 3 January 1946. The policy con- 
tained the provision that, upon proof of the death of the insured, 
the face amount of the policy, less any indebtedness thereon to the 
company, and "any unpaid portion of the premium for the t,hen cur- 
rent policy year," would be paid to the beneficiary. The appellant 
contended that  "where a premium is to be paid on a day certain, 
but no particular hour is specified, the policy remains in force dur- 
ing the whole of the day and until midnight thereof without payment 
of an additional premium. The protection period purchased by the 
payment of the previous premium does not expire until midnight of 
the premium date. If the insured dies on such premium date, the com- 
pany is liable for the face amount of the policy without right of de- 
ducting an extra year's premium." The Court said: "There can be 
no doubt that  by virtue of the contract of insurance calling for the 
arulual payment of premiums that upon the expiration of a year for 
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which the premium has been paid the policy is not in default on the 
first day of the succeeding year. But this is not because the premiums 
paid for the previous years insurance extends beyond the year for 
which i t  was paid. An annual premium payment is the consideration 
of one year's coverage for 365 days, not 366 days. The reason that  
on the anniversary day upon which the premium becomes payable 
and the insured is not in default is because the insured has all of 
that day in which to pay if he desires to continue the contract of in- 
surance." 

Likewise, in the case of Callahan v. John Hancoclc Mut. L. Ins. Co., 
331 Mass. 552, 120 N.E. 2d 640, 45 A.L.R. 2d 1262, a policy in the 
amount of $10,000 on the life of the insured was issued by the de- 
fendant on 21 January 1947 in consideration of an annual premium 
of $477.20 and of a like premium "on or before the twenty-first day 
of January in each succeeding year." The amount of the policy upon 
the death of the insured was to  be paid "less any unpaid balance or 
premium for the uncompleted policy year." 

The insured died on 21 January 1953. The defendant deducted from 
the amount of the policy the premium of $477.20 payable "on or be- 
fore the twenty-first day of January" 1953 and paid the balance 
to the plaintiff, the wife of the insured and the beneficiary named 
in the policy. She brought an action to recover the amount so de- 
ducted. The Court said: "The policy was in force on the day when 
i t  was issued, January 21, 1947, and if the insured had died on that 
very day the defendant would have been liable t o  pay the amount of 
the policy. American National Bank v. Service Life Ins. Co. 7 Cir., 
120 F. 2d 579, 583, 137 A.L.R. 1148, 1154. Therefore a new policy 
year commenced on the following January 21, and a new policy year 
commenced on January 21, 1953. See Hammond V. American Mutual 
Life Ins. Co. 10 Gray 306. It is true that the insured would not have 
been in default if he had paid the premium late in the day on Jan- 
uary 21, 1953, but i t  is equally true that  the premium was owed on 
the first moment of that day. The law takes no account of fractions 
of a day, upon a question like this. (Citations omitted.) We conclude 
that in the present case the premium became due on the first mo- 
ment of January 21, 1953." 

In  our opinion, there is no difference in the legal effect of the pro- 
visions in the policies considered in the above case with respect to 
the deduction of the unpaid premium, and in the provision in the 
respective policies under consideration in this case, as follows: "In 
the event of death occurring within the days of grace, the unpaid 
premium for the then current year shall be deducted from the amount 
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payable hereunder." We interpret this provision t o  mean that  the in- 
surance shall remain in full force and effect for 31 days after its due 
date and in the meantime the policy cannot be declared lapsed and 
the insured limited t o  the option provisions, but that  i t  was never 
intended t o  keep the insurance in force on the premium date, with- 
out incurring liability to pay the premium due if death occurs on 
that date or in the event of death before the expiration of the grace 
period. 

The judgment of the court below is 
Affirmed. 

STATE v. CC'RTIS FOWLER. 

(Filed 1% June, 1959.) 

1. Homicide § 27- 
An instruction on self-defense to the eff'ect that defendant must be 11x1- 

der actual fear or have reasonable grounds to fear  that  his life was in 
danger and that he was in danger of great bodily harm held error or 
ambiguous, since the law does not require the defendant to show that 
he was actually in danger of death or great bodily harm. 

9. Same-- 
An instrucbion to the effect that if defendant used more force than 

was necessary in  his self-defense defendant would be guilty of man- 
slaughter is erroneous. 

3. Criminal Law § 161- 
Conflicting instructions upon a material point must be lleld prejudicial. 

I .  Homicide $j 9- 

h defendant, when acting in his proper self-defense, may use such 
force only a s  is necessary or reasonably appears to him a t  the time of 
the fatal  encounter to be necessary to save himself from death or great 
bodily harm, the reasonableness of the apprehension of necessity to act 
and the amount of force required to be judged by the jury upon the facts 
and circumstances as  they appear to defendant a t  the time of the killing. 

.IPPEAL by defendant from Hobgood, J., October Criminal Term, 
19.58, of ALAMANCE. 

Defendant was tried on a bill of indictment oharging him with 
the murder of one Charlie Woods on 20 March, 1958. The Soli- 
citor announced in open court a t  the commencement of the trial that  
the State would not ask for a verdict of murder in the first degree, 
but would ask for a verdict of murder in the second degree or man- 
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slaughter as  the jury should find the facts to be. The defendant en- 
tered a plea of not guilty and a jury was chosen and empanelled. 

Tche State offered evidence which tended to show that  defendant 
and Woods had a quarrel and fight a short while before the fatal en- 
counter and that  the defendant procured a pistol and shot deceased 
and thereby inflicted injuries from which death instantly ensued. 

The defendant admitted, the shooting but contended that he acted 
in his proper self-defense. He testified that deceased knocked him 
to his knees with a bottle and was advancing upon him with a knife 
a t  the time of the shooting. 

The jury returned a verdict of manslaughter. From a judgment of 
imprisonment defendant appealed and assigned error. 

Walter D. Barrett for defendant, appellant. 
Attorney General Seawell and Assistant Attorney General Bruton 

for the State. 

MOORE, J. Defendant's assignments of error challenge the cor- 
rectness of the judge's instructions to the jury on the law of self- 
defense. 

The court charged the jury as follows: 
"Now the defendant has contended that he shot the deceased in 

self-defense. The Court instructs you that in order t o  show self-de- 
fense the killing with a deadly weapon having been admitted by the 
defendant as he has in this case, the defendant must show an absence 
of fault on his part, and that  the killing was done while he was under 
actual fear or had reasonable grounds to fear that  his life was in 
d~anger and that  he was in danger of great bodily harm, and that 
i t  was necessary or that  it reasonably appeared to him to  be neces- 
sary $0 kill his assailant to save his own life or to protect himself 
from great bodily harm. I charge you further, if you should find be- 
yond a reasonable doubt that more force was used in killing in self- 
defense than is reasonably necessary under the cirwmstances even 
if you find the killing is in self-defense, then the defendant would be 
guilty of manslaughter." 

Near the end of the charge the judge further instructed the jury 
as  follows: 

"If you find, after considering all of the evidence that  there was 
self-defense, but that in the self-defense there was justification for 
self-defense, but in his self-defense, the defendant did use more force 
than was necessary, if you are satisfied of that beyond a reasonable 
doubt, then you would return a verdict of Guilty of Manslaughter." 
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The foregoing instructions, taken as a whole, are inadequate to 
state the law of self-defense arising upon the facts in this case. More 
specifically, the explanation of the apprehension of danger which 
justifies a killing in self-defense and of the amount of force which 
may be employed in self-defense is insufficient and erroneous. 

The charge states that, before the defendant's act in killing de- 
ceased may be excused on the ground of self-defense, he "must show 
. . . that . . . he was under actual fear or had reasonable grounds to 
fear that his life was in danger and that he was in danger of great 
bodily harm." At best the statement is ambiguous. We have no way 
of determining which construction the jury placed thereon. The law 
does not require the defendant to show that he was actually in danger 
of great bodily harm. 

As stated by Parker, J., in State v. Goode, 249 N.C. 632, 633, 107 
S.E. 2d 70: "There is a marked distinction between an actual neces- 
sity for killing and a reasonable apprehension of losing life .or re- 
ceiving great bodily harm. The plea of self-defense rests upon neces- 
sity, real or apparent. S. v. Raudey, 237 N.C. 233, 74 S.E. 2d 620; 
S. v. Robinson, 213 N.C. 273, 195 S.E. 824; S. v. Marshall, 208 N.C. 
127, 179 S.E. 427" See also S v. Ellerbe, 223 N.C. 770, 773, 28 S.E. 
2d 519; S. v. Johnson, 184 N.C. 637, 643, 113 S.E. 617. 

The pertinent principles of law are clearly set forth in S. v. Mar- 
shall, 208 N.C. 127, 129, 179 S.E. 427, as follows: 

"The right to kill in self-defense or in defense of one's family or 
habitation rests upon necessity, real or apparent, and the pertinent 
decisions are to the effect: 

"1. That  one may kill in defense of himself, or his family, when 
necessary to  prevent death or great bodily harm. (Citing authority.) 

"2. That  one may kill in defense of himself, or his family, when 
not actually necessary to prevent death or great bodily harm, if he 
believes i t  to be necessary and has a reasonable ground for the be- 
lief. (Citing authority.) 

"3. That the reasonableness of this belief or apprehension must be 
judged by the facts and circumstances as they appeared to the party 
charged a t  the time of the killing. (Citing authority.) 

"4. That  the jury and not the party charged is to determine the 
reasonableness of the belief or apprehension upon which he acted. 
(Citing authority.)" See also S. v. Goode, supra, a t  page 634. 

With reference to the amount of force which may be used in self- 
defense, the court indicated a t  one point that no more force may be 
used than is "reasonably necessary." Later in the charge the jury 
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was instructed that hhe defendant would be guilty of manslaughtkr if 
he used "more force than was necessary." 

When there are conflicting instructions upon a material point a 
new trial must be granted, as the jury is not supposed to  be able to 
determine when the judge states the law correctly or when incorrectly. 
S,  v. Johnson, supra. a t  page 642. 

A defendant, when acting in hi8 proper self-defense, may use such 
force only as is necessary, or as reasonably appears to him a t  the 
time of the fatal encounter to be necessary, to save himself from 
death or great bodily harm. "The reasonableness of the apprehension 
of necessity to act, and the amount of force required, must be judged 
by the jury upon the facts and circumstances as they appeared to 
the defendant a t  the time of the killing." S. v. Moore, 214 N.C. 658, 
661, 200 S.E. 427; S. v. Bryant, 231 N.C. 106, 55 S.E. 2d 922. 

New Trial. 

STATE OF NORTH ClAROLINA v. ROBDKT LAWHORN, JR. 

(Filed 12 June, 1959.) 

APPEAL by defendant from McKinnon, J., March 2, 1959 Criminal 
Term of ALAMANCE. 

Attorney General Seawell and Assistant Attorney Genera2 Bruton, 
for the State. 

Major S. High for defendant, appellant. 

PER CURIAM. Defendant was indicted and convicted of an at- 
tempt to burn the dwelling of his mother, Marcre L. Haith, in vio- 
lation of G.S. 14-67. 

As a witness in his own behalf he testified he started a fire on the 
porch of the dwelling in the nighttime. He explained that  he built 
the fire to get warm and without any intent t o  burn the building. 

The record has four assignments of error. The first three have not 
been brought forward and argued in the brief. They are deemed 
abandoned; and properly abandoned as they are patently without 
merit. 

The remaining assignment of error is directed to the asserted fail- 
ure of the court to fully state defendant's contention that he started 
the fire merely as a protection against the extreme cold weather and 
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not with the intent to burn the building. This assignment is likewise 
without merit. The oourt, in plain and explicit language, told the 
jury an intent to burn was necessary to  convict and then etated de- 
defendant's explanation for starting the fire as negativing the neces- 
sary criminal intent. He expressly stated that a mere careless or negli- 
gent act would not be suflicient to support a verdict of guilty. 

Our examination of the record reveals 
No Error. 

ROY FRANKLIN KBPLEY, BY HIS QENEBAL GUARDIAN, RtLLPH RAT KEP- 
LEY, AND WIFE, ORA KE]PT,EY v. TRAN*mNTINDNTAL GAS PIPE 
LING OORPORATION 

AND 

ORA KEIPLEY AND HUSBAND ROY F U N K L I N  KEPLEY, BY HI# QENEBAL 

GUARDIAN, RALPH RAY KEPLEY v. TRANSCONTINENTAL GAS PIPE 
LINE CORPORATION. 

(Filed 12 June, 1059.) 

APPEAL by defendant in each case from Preyer, J., at  March 31, 
1958 Civil Term of DAVIDSON- argued a t  Fzall Term 1958 as No. 395. 

Two civil actions for the recovery of damages allegedly resuIting 
from fraudulent representations on the part of agents of defendant 
in respect to rights of way for gas pipe lines obtained from plaintiffs, 
by consent consolidated for trial. 

Defendant pleads three-year statute of limitations in bar of plain- 
tiffs' right to recover. 

Upon the trial in Superior Court both plaintiffs and the defendant 
offered evidence. And at  the close of all the evidence motions of de- 
fendant for judgments of nonsuit were denied; and the cases were 
submitted to the jury on these issues, under a charge free from ex- 
ception and presumed to be correct on every principle of law applic- 
able to the facts,- since it is not in the record: 

"I. Was the purported Right of Way Agreement, dated September 
20, 1949, and recorded, in Book 195, page 468, in the office of the Reg- 
ister of Deeds of Davidson County, obtained by fraud aa alleged 
in the Reply? 

"11. Is the plaintiffs' cause of action barred by the statute of limi- 
tations? 

"111. Was the property of the plaintiffs damaged by the defendant, 
as alleged in the Complaint? 
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"IV. What amount are the plaintiffs entitled to recover from the 
defendant? 
all of which are answered in favor of plaintiffs." 

And in the Roy Franklin Kepley case a fifth issue as to  sufficiency 
of his mental capacity was submitted to, and answered affirmatively 
by the jury. 

In  accordance therewith judgments were signed. Defendant excepts 
and appeals therefrom to Supreme Court and assigns error. 

Walser & Brinkley,  Stoner & Wilson, DeLapp & W a r d  for plain- 
tiffs, appellees. 

Charles W .  Mauze,  Womble ,  Carlyle, Sandridge & Rice for defend- 
ctnt, appellant. 

PER CUHIAM. The appellant presents assignment of error on this 
appeal basically upon two grounds: (1) In  overruling demurrer ore 
tenus; and (2) in denying motions for judgment as of nonsuit a t  the 
close of all the evidence. 

(1) The demurrer is on the ground that the pleading does not state 
facts sdficient t o  constitute a cause of action,- taking as true the 
facts alleged and relevant inference of facts deducible there from, 
but not admitting inferences or conclusions of law. So considered, it 
would seem that  the pleading is sufficient to state a cause of action, 
and to withstand the challenge. 

And (2) considering the motion for judgment as of nonsuit, taking 
the evidence in the light most favorable to the plaintiffs, and giving 
to them the benefit of every reasonable intendment upon the evi- 
dence and very reasonable inference to be drawn therefrom as is 
required in such cases, the court concurs with trial court that the 
evidence is sufficient to take the case to the jury. 

No new principles of law are involved. Therefore, after due and 
careful consideration of the case on appeal, it is held that  in over- 
ruling the demurrer and in denying the motions for judgment as of 
nonsuit the rulings of the trial court were proper. 

Hence in the judgments f ~ o n )  which appeals are taken, there is 
No Error. 



N.C.] SPRING TER.M, 1959. 601 

STATE v. SAMUEL RICHARD MEDLIN. 

(Filed 12 Jnne, 1959.) 

APPEAL by defendant from Johnston, J., January Criminal Term, 
1959, of MOORE. 

The defendant was tried on warrants charging him with an assault. 
upon an officer, resisting arrest, drunken driving and failing to stop 
for a siren. In  apt time defendant interposed a plea in abatement for 
change of venue as to the alleged offenses of assault and resisting 
arrest. The court declined to change the venue and defendant entered 
pleas of not guilty on all charges in the warrants. Evidence was 
offered both by the State and the defendant. The court submitted 
the case to  the jury only on the alleged offense of operating a ve- 
hicle on a public highway while under the influence of intoxicating 
liquor. The jury found the defendant guilty of the violation of G.S. 
20-138. 

From a judgment of imprisonment defendant appealed and ae- 
signed error. 

H .  F.  Seawell, Jr., for defendant, appellant. 
Attorney General Seawell and Assistant Attorney General Mc- 

Galliard for the State. 

PER CURIAM. The action of the court in submitting the case to 
the jury only upon the charge of operating a vehicle on a public 
highway while under the influence of intoxicating liquor and the ver- 
dict of guilty only as to that  offensc are tantamount to a verdict of 
not guilty on the charges of assault, resisting arrest and failing to 
stop for a siren. S. v .  Wolfe, 227 N.C. 461, 463, 42 S.E. 2d 515. Thus 
the question of the correctness of the judge's ruling on the plea in 
abatement is moot. The evidence in the case was competent on the 
charge of drunken driving. In  the condu,ct of the trial and the charge 
of the court no prejudicial error has been made to appear. X. v.  Poolos, 
241 N.C. 382, 383, 85 S.E. 2d 342. 

No Error. 
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' MRS. MILDRED G. TA.NNElR v. PAUL R. ERVIN, ~ ~ ~ X E C U T O R  OF THE 

ESTATE OF ERNEST M. TANN'ER. 

(Filed 2 July, 1959.) 

Courts § 18: Estates g B- 
Treasury Regulations in effect a t  the time of the purchase of U. S. 

 savings Bonds become a part of the bonds as a contract between the 
purchasers and the Fedeml Government, and therefore where such 
bonds are issued in the name of two individual co-owners in the al- 
ternative, the wrvliving co-owner is vested with the sole ownership of 
such bonds, a t  least in the absence of fraud or other inequitable con- 
duct on the part of the survivor, and no State court can compel the 
U. 5. Treasury to pay tham to anyone else or recognize anyone else's 
interest in them except as expressly provided by the Treasury Regula- 
'tione. 

Same: Husband and Wife § 11: Trusts 4b- Equity will impress 
resulting tmsta on proceeds of U. 8. Savings Bonds when surviving 
co-owner has conveyed her  rights therein to other co-owner. 

Husband and wife purchase U. 'S. Savings Bonds, 'Series E, with 
money owned and jointly earned by them. The bonds were issued in 
their names in the alternative. Thereafter they entered into a separa- 
tion agreement pursuant to which the husband transferred and con- 
veyed to the wife his interest in their jdnt  business, home and certain 
personal property and in which i t  was agreed .that the husband should 
have the Savings Bonds and joint checking accounts. The husband died 
having in his possession the Savings Bonds. Held: While only the sur- 
viving wife may cash the bonds, when the bonds are cashed the contract 
between the Federal Government and the purchasers is completely exe 
cuted and the Federal Government hm no further interest therein, and 
the State court will impress a resulting trust on the proceeds of the 
bonds and direct that the wife deliver the proceeds to the husband's 
esecutor in accordance with her conveyance of the bonds to him during 
his lifetime for a valuable consideration in the separation agreement. 

-4ppeal and Error 8 4Q- 
Where there are no exceptions to the findings of fact, it will be pre- 

sumed that they are s u m r t e d  by competent evidence and they are 
binding an appeal. 

Appeal and Error §§ 19, 38- 
A question discussed in the brief, which is not supported by any as- 

signment of error based on an exception duly noted, will not be con- 
sidered. 

RODMAN, J., dissenting. 

BOBBITT AND HIGGINS, J.J., concur in dissent. 

APPEAL by defendant from Sharp, S.  J., 5 January 1959, Special 
Civil Term of MECKLENBURG. 
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Civil action to determine who is entitled to the proceeds of certain 
U. 8. Government Bonds, Series E. 

Pursuant to G.S. 1-184, the parties waived a jury trial. 
This is a summary of t.he crucial findings of fact made by the 

Judge: Mrs. Mildred G. Tanner, the plaintiff, and Ernest M. Tanner, 
defendant's testate, intermarried on 4 July 1930, and lived together 
as husband and wife until 9 October 1956. While living together 
rts husband and wife they purchased during the years 1942, 1943, 
1944 and 1945 with money owned and jointly earned by them $16,- 
000.00 a t  maturity value of U. S. Government Bonds, Series E. All 
these bonds were issued payable to "Mr. Ernest M. Tanner or Mrs. 
Mildred M. (sic) Tanner." 

On 9 October 1956 Ernest M. Tanner and Mildred G. Tanner exe- 
cuted a deed and separation agreement, which conforms with the 
requirements of G.S. 52-12 as to contracts of wife with husband af- 
fecting corpus or income of estate. The instrument has these recitals: 
No children were born of the marriage. The parties are engaged in 
the operation of two Orange Drink Stores in Charlotte, and own 
a home in Charlotte, certain U. S. Government Bonds, and certain 
funds deposited to their joint account in one or more banks in Char- 
lotte. In  this instrument the parties in consideration of mutual cov- 
enants and agreements therein contained covenanted and agreed a6 

follows - we summarize the material parts -: Henceforth, the part- 
ies shall live separate and apart. In full, final and complete settle- 
ment of all interest which Mildred G. Tanner has in any property 
real or personal owned by them, and in full settlement of any claim 
Mildred G. Tanner may have against Ernest M. Tanner for support, 
Ernest M. Tanner conveys to Mildred G. Tanner all of his right, 
title and interest to the two Orange Drink Stores in Charlotte, in- 
cluding name, goodwill, inventory on hand, and fixtures, to be hers 
absolutely, and Ernest M. Tanner likewise conveys to Mildred G. 
Tanner, all right, title and interest to their home in Charlotte, includ- 
ing all furniture and personal "effec6s" therein. Since the home w a ~  
owned by them by the entireties, it wae agreed that ithe parties contem- 
poraneously with the execution of the deed and separation agreement 
will join in a deed for the property to Edna Glick Andes as trustee 
for Mildred G. Tanner, who shall hold the title to the home in trust 
subject to the direction of Mildred G. Tanner. 

Paragraph 6 of the instrument reads: "It is agreed between both 
parties hereto that the remaining assets which are jointly held by the 
parties hereto and shall consist of the savings account a t  American 
Trust Company in the sum of $22,467.00 and the United States Sav- 
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ings Bonds having a present value of $17,323.00 and two checking 
acoounts a t  the American Trust Company and the Union National 
Bank of Charlotte totalling $24,367.45 shall become and are hereby 
made the sole property of the party of the first part." 

Paragraph 7 reads: "It is the purpose of this agreement not only 
to enter into a separation agreement as between hugband and wife 
to fix and establish the property righk as between husband and wife, 
but also to effect a complete division of the jointly held properties 
and property interests of the parties hereto." 

Each party relinquighes, quitclaims and conveys to the other any 
right, title or interest which he or she may have by virtue of the 
marital relationship in any property now owned, or which map here- 
after be acquired by the other. I n  addition, Mildred G. Tanner re- 
nounced her right to administer on the estate of Ernest M. Tanner 
in the event of his death, together with her right to inherit from him. 

Mildred G. Tanner and Ernest &I. Tanner accepted and took into 
their respective possession the property granted them by the deed 
and separation agreement. They did not live together thereafter. 

Ernest M. Tanner died testate on 6 March 1957, after an illness 
of 52 days. His will dated 10 October 1956, the day after the execu- 
tion of the deed and separation agreement, was duly probated in 
Mecklenburg County on 11 March 1957. Item I1 of the will refers 
to the separation agreement as the reason for making no provision 
for his wife Mildred G. Tanner. In Item I11 of his will he devised 
and bequeathed all of his property, real and personal, in fee simple 
to his daughter, Amber F. Isham, by a former marriage. In  Item IV 
he named Paul R. Ervin, the defendant, as executor of his will. 

Ernest M. Tanner a t  the time of his death had in his possession 
the $16,000.00 a t  maturity value of U. S. Government Bonds, Series 
E l  above mentioned, and these bonds are now in possession of Paul 
R. Ervin, Executor. These bonds are the same bonds referred to in 
the deed and separation agreement. 

U~pon the facts found, the Judge concluded as a matter of law that  
plaintiff is the owner of these U. S. Government Bonds, Series E, 
and entitled to their immediate possession, and entered judgment 
accordingly. 

From the judgment, defendant appeals. 

David J .  Craig, Jr. and Guy T .  CarsweU for plaintiff, appellee. 
W. Pinkney Herbert, Jr. and McDougle, Ervin, Horack & Snepp 

for defendant, appellant. 
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PARKER, J. Defendant has two assignments of error: one to the 
Judge's conclusion of law, and the other to the judgment. 

All these U. S. Savings Bonds contain proper references to the 
Acts of Congress and to the Circulars and Treasury Regulations un- 
der which they are issued, which Regulations are made a part of the 
bonds by reference. 

In the case sub judice four of these bonds, each with a value a t  
maturity of $1,000.00, were issued in February 1942, and four simi- 
lar bonds were issued in December 1942. Two similar bonds were 
issued in July 1943, and one similar bond in September 1943. One 
similar bond was issued in July 1944, and another similar bond in 
December 1944. One similar bond was issued in June 1945, and two 
similar bonds in December 1945. 

The Code of Federal Regulations, Cumulative Supplement, Book 
6, 1944, Title 31, Chapter 11, Ps r t  315, Subpart K, $315.32, specifies 
the manner in which these bonds registered in the names of "Mr. 
Ernest M. Tanner or Mrs. Mildred M. (sic) Tanner" as co-owners 
during the year 1942 shall be paid. §315.32(a) provides payment will 
be made to either co-owner upon his individual request during the 
lifetime of both. §315.32(b) provides, "if either co-owner dies wi6h- 
out having presented and surrendered the bond for payment t o  a 
Federal Reserve Bank or the Tressury Department, the surviving 
co-owner will be recognized as the sole and absolute owner of the 
bond, and payment will be made only to him." 

Identical provisions and Regulations apply to the two bonds issued 
in July 1943 and to the one bond issued in September 1943. Code of 
Federal Regulations, 1943 Supplement, Book 1, 1944, Title 31, Chap- 
ter 11, Subchapter B. Part  315, Subpart K, $315.32(a) and (b). 

Identical provisions and Regulations apply to the two bonds issued 
in 1944. Code of Federal Regulations, 1944 Supplement, Book 2, 
1945, Title 31, Chapter 11, Subchapter B, Part  315, Subpart K,  
$315.32(a) and (c). 

Substantially identical provisions and Regulations apply to the 
th8ree bonds issued in 1945. Code of Federal Regulations, 1945 Sup- 
plement, Book 3, 1946, Title 31, Chapter 11, Subchapter B, Part  315, 
Subpart L, 5315.45 (a)  and (c) . 

The rule followed by a majority of the Courts, including North 
Carolina, frequently called the '(majority rule," with respect t o  rights 
in United States Savings Bonds registered under Treasury Regula- 
tions in the names of two individual co-owners in the alternative, is 
that, upon the death of one of the co-owners, .the surviving co-owner 
is vested with the sole ownership in such bonds, a t  least in the ab- 
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sence of fraud or other inequitable conduct on the part of the sur- 
vivor. Ervin v. Conn, 225 N.C. 267, 34 S.E. 2d 402; Watkins v. Shaw, 
Comr. of Revenue, 234 N.C. 96, 65 S.E. 26 881; Hubbard v Wiggins, 
240 N.C. 197, 206, 81 S.E. 2d 630, 635-6; Annotation 37 A.L.R. 2d, 
Righb upon death of co-owners of United States Savings Bonda, 11, 
Right of surviving co-owner generally, $3, Majority View, (a)  Gen- 
erally, pp. 1223-1225, where many cases are cited. See also Jones v. 
Callahan, 242 N.C. 566, 89 S.E. 2d 111; Wright v. McMullan and 
Wright v. Wright, 249 N. C. 591,107 S.E. 2d 98, where the terms of the 
bonds fix the legal tikle t o  the bonds as between the governme~lt and the 
purohaser of the bonds, but these are not cases where the bonds were 
issued in the names of two individual co-owners in the alternativ,e. 
There is a minority view, for which see the same A.L.R. annotation, 
$5, Minority View, pp. 1233-1236. 

The principal basis for the majority view is that solution of the 
question as t o  the property righbs of the surviving co-owner in a 
United States Savings Bond is one of contract, and that  the Treasury 
Regulations having the force and effect of federal law, become a part 
of the bond as a contract between the purchaser and the federal gov- 
ernment, and fix legal title to the bond, and are determinative bf 
the property rights of the parties t o  the bond. Ervin v. Conn, supra; 
Annotation 37 A.L.R. 2d, $4, pp. 1229-1233, where many cases are 
cited. 

"The contract between the United States and a purchaser of gov- 
ernment bonds fixes legal title to the bonds for the purpose of pro- 
tecting the government against suits involving title, but does not 
and should not affect other legal rights of third parties or change 
settled rules of Inw not necessary to effectuate its purpose." 91 C.J.S., 
United States, p. 318. 

In  the case of In re Hendricksen's Estate, Rohn v. Kelley, 156 Neb. 
463, 56 N.W. 2d 711, certiorari denied Rohn v. Kelley, 346 U.S. 854, 
98 L. Ed. 368, $10,000.00 Series G United States Savings Bonds were 
issued in the names of Mrs. Florence Hendricksen (mother) or Ethel 
Kelley (daughter) as co-owners. Ethel Kelley, the surviving co- 
owner had, during her mother's lifetime and for a valuable consider- 
ation, sold, assigned and transferred to her mother any interest she 
may have or punport to have in these bonds. The instrument of as- 
signment recites: "Ethel Kelley further states that she had no in- 
terest in these bonds a t  the time her name was placed thereon and 
agrees that  she shall have only such interest in the bonds as may be 
given her under the will of Florence Hendricksen." The Court held 
that the executor of the mother's estate was entitled to the proceeds 
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of the bonds to the exdusion of any interest in the surviving co-owner 
other than as provided in the will. I n  affirming the judgment below 
the Court said: 

"From an examination of the cases cited by the defendant we are 
unable to  find any case in which a conveyance by one co-owner of 
saving8 bonds to another was involved. For the most part the cases 
cited by the defendant refer to a situation where no positive act of 
the parties themselves, those who are oo-owners of the bonds, inter- 
venes between the time the bonds are issued and the time the die- 
pute arises. The government would have no interest as to how the 
wets of Florence Hendricksen's estate would be distributed, or that  
by the last will of Florence Hendricksen, Ethel V. Kelley had no fur- 
ther rights in the estate so long w she retained the proceeds of the 
bonde. It seems clear that the federal laws and regulations are not 
intended to  interfere with the positive act of two co-owners of bonds 
by which one conveys her interest in them to the other. In  the imtant 
case, a+s shown by the evidence, Ethel V. Kelley assigned all her 
right, title, and interest in the bonds to her mother during her moth- 
e r ' ~  lifetime, and for a valuable consideration. The evidence also 
shows that  she acknowlledged that the proceeds of the bonds consti- 
tuted part of the asseb af her mother's estate, and her assignment of 
the bonds clearly indicates such to be true. 

"The government's interest is a contractual one. Its obligation was 
to pay either of the m-owners the amount agreed upon as ~hown  by 
the bonds upon their proper presentation, in compliance with the 
federal law. When the Treasurer of the United States satiefied the 
government's obligation by paying the proceeds of the bonds to Ethel 
V. Kelley, the government's interest in the matter ended. The gov- 
ernment is in no sense a party t o  this litigation, and under the facts 
and circumstances could in no event have any interest in the result 
of this litigation. 

"The court decreed that Ethel V, Kelley deliver the proceeds which 
she obtained from cashing the bonds to the executor in accordance 
with her assignment of the bonds for a consideration to her mother, 
whereby she agreed to take her share of the estate as  provided for 
by her mother's will. There is nothing in this phase of the decree con- 
trary to the law's of the United State. or the regulations of the United 
States Treasury Department. Those laws and regulations do not pre- 
vent the declaration of a resulting trust in the proceeds of the bonds 
tu shown under the facts in this case." 

In  District of Columbia v. Edith Bolling Wilson, 216 F. 2d 630, 
the decedent John Randolph Bolling was the bmther of Mrs. Wilson, 
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and Mrs. Wilson, a t  various times, authorized her brother to pur- 
ohase $93,000.00 a t  maturity value of U. S. Savings Bonds, Series G ,  
to be issued in his name payable to her a t  his death. The District 
of Columbia contended there had been a taxable transfer within the 
District of Columlbia inheritance tax statute, and that such a finding 
is dictated by the Treasury Regulations concerning U. S. Bonds. The 
Court affirmed a judgment of the Dietrict of Columbia Tax Court hold- 
ing that Mrs. Wilson was entitled to a refund of inheritance tax 
paid with respect to the $93,000.00 of U. S. Bonds sssessed under 
the District of Columbia Statute. In its opinion the Court said: 

"Certainly the legal title to the bonds in question stood in the 
name of the decedent a t  the time of his death, and Mrs. Wilson ac- 
quired i t  on his death. If we may look only a t  legal title, excluding 
the actual, equitable, or true ownership, it follows that there was a 
taxable transfer. But the principle is firmly esta'blished that taxa- 
tion is concerned with real ownerehip rather than with refinements 
of title. * * 

"It (District of Columbia) relies on 31 Code Fed. Regs. 8315.2 
(6upp. 1945), which provides: '* The form of registration used 
must express the actual ownership of and interest in the bond and, 
except as otherwiee specifically provided in the regulations in this 
part, will be considered ae conclusive of suoh ownership and interest. 

* l  We do not think, however, that this regulation is applicable as 
between the brother and sister here. Mrs. Wilson, and not decedent, 
had furnished the entire funds used to buy the bonds. And the terms 
of the letter authorizing the decedent to have the bonds issued in 
his name made it clear that he had the right only to take the income 
during his lifetime. Had the decedent cashed the bonds during Mrs. 
Wilson's lifetime, as presumably he could have done under the T r e ~ -  
ury regulations, it seems clear that upon application the courts would 
have declared the proceeds to be held in trust for Mrs. Wileon. Cf. 
Hammngton v. Emmerman, 1950, 88 U. S. App. D.C. 23, 186 F. 2d 
757; National Metropolitan Bank of Washington v. Stoner, 1949, 85 
U. S. App. D.C. 157, 177 F. 2d 37; Haliday v. Haliday, 1926, 56 App. 
D.C. 179, 11 I?. 2d 565. The Treasury regulations would not have 
prevented such a decree. They do not purport to be concerned with 
such a situation. The regulations appear primarily designed to pro- 
tect the Treasury as again& adverse claimants in paying interest 
and principal of the bonds to the registered owner. The Treasury com- 
monly has no concern with the funds or their disposition once i t  has 
paid them to the registered owner. Its contract has then been ful- 
filled. In the present case, as in the case supposed, no breach of the 
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regulations is produced. Indeed, where no purpose to defraud the 
Government has appeared, numerous courts have directed the regist- 
ered owner to cash United States savings bonda and have ordered 
the proceeds paid to, and held in trust for, the true owner, notwith- 
standing the Treasury regulations. See Makinen v. George, 1943, 19 
Wash. 2d 340, 142 P. 2d 910; Union Nut. Bank v. Jes'seU, 1948, 358 
Ma 467,215 S.W. 2d 474; Katz v. Driscoll, 1948, 86 Gal, App. 2d 313, 
194 P. 2d 822; In re Henddcsen's Estate, 1953, 156 Neb. 463, 56 
N.W. 2d 711." 

The facts in Tharp v. Besozzi, Ind. App., 144 N.E. 2d 430, (1957), 
in some respects, are quite similar to the facts here. The appellant, 
Thelma C. Tharp, and appellee's decedent, Arthur Morrison, were a t  
one time hueband and wife, and during the period of such relationship 
they acquired an equity in real mtate, bank acoounb, a @a1 sav- 
i n g  account and a number of U. S. Bavings Bonds, Series E, all of 
which property %hey held in their joint names with right of survivor- 
ship. The appellant filed suit for divorce against appellee's decedent 
4 April 1946. While this suit was pending, the parties entered into a 
property settlement agreement, under the terms of which appellee's 
decedent received the U. S. Savings Bonds. The divorce waa granted 
on 4 October 1946, but the court's decree neither incorporates the 
agreement, nor ratifies it by reference. Arthur Morrison died 15 Xo- 
vember 1953, and the appellee was appointed administratrix c. t. a., 
and as such she examined the contenby of his safety deposit box, and 
found the U. S. Savings Bonds mentioned in the settlement agreement. 
The names of the payees had not been changed from the time of their 
original issue, and are as follows: "Mrs. Thelma Morrison or Mr. 
Arthur Morrison; Mr. Arthur Morrison or Mrs. Thelma Morrison; 
Mr. Arthur J. Morrison or Mrs. Thelma C. Morrison." The appellant, 
Thelma C. Tharp, contended that the Treasury Regulations under 
which the bonds were issued, and which are the terms of the con- 
tract between the United States and Arthur Morrison in his lifetime, 
bar the appellee from any recovery in the case. The Court after 
quoting the relevant parts of the Treasury Regulations under which 
the bonds were issued said: 

"We have examined many cases from many jurisdictions and have 
found none in which the court has permitted a surviving co-owner 
to repudiate a bona fide agreement whereby she has surrendered her 
interest in bonds to her co-owner for a valuable consideration and 
upon the 00-ownerJ& death claimed the absolute ownership thereof 
for the sole reason that such deceased co-owner had not, during his 
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lifetime, cashed the bonds or taken steps to have them reissued in 
his name alone. * 

"Our research on the a b j e c t  convinces us that  as  far ae the United 
States is concerned the bonds in suit are the absolute property of the 
appellant and that  no state court or legislature can compel the gov- 
ernment to pay them to anyone else or t o  recognize anyone else's 
interest in them except as expressly provided by the regulations un- 
der which they were issued. See notes 140 A.L.R. 1435, 161 A.L.R. 
170, 168 A.L.R. 245, and 173 A.L.R. 550. However, this is not a suit 
against the government for the payment of the bonds nor does it 
seek directly or indirectly t o  compel the government t o  recognize 
appellee's alleged interest in them. The judgment herein merely en- 
j o b  the appellant to surrender the bonds in controversy for cash 
in compliance with bhe treasury regulations. After she has done that  
and the bonds have been paid to her the government has fully and 
completely disoharged its contra& and can have no interest what- 
ever in the conclusion of an Indiana court that the proceeds of such 
bonds, when received by the appellant, shall be impressed with a 
trust growing out of a contract with which the government had noth- 
ing rto do and of which equity and fair dealing require performance." 

I n  R m a n  v. Smith, Ark., 314 S.W. 2d 225, (1958), the Supreme 
Court of Arkansas held that where a property settlement in a divorce 
action between decedent and his former wife provided for delivery 
to wife of eighteen U. S. Saving8 Bonds in decedent's name but pay- 
able on death to wife, but in lieu of bonds cash was subsequently given 
to wife by decedent who neglected to cash bonds or have them re- 
iassued, upon decedent's death a constructive trust would ,be imposed 
on wife as  to proceeds of bonds in favor of decedent's estate. In its 
opinion the Court said~: 

"Many cases from other jurisdictions have been examined, and 
no case has been found where the court permitted a surviving owner 
of United States Savings Bonds to repudiate a property settlement 
agreement or a contract of any nature under whioh a surrender of 
interest in bonds was made to the other owner for a valuable consid- 
eration, and upon the surviving owner's claim to the absolute owner- 
ship thereof for the sole reason that such deceased owner had not, 
during his lifetime, cashed1 the bonds or taken steps to have them 
reissued in his name alone. * * * 

"In this case, appellee received all that she was to get under the 
property settlement agreement whioh was a t  least approved in part 
by the Chancery Court, and now she seeks to get a part of that prop- 
erty which was set aside to the rtppellunts' decedent solely because 
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he neglected to  cash the bonds or have them reissued in his name alone 
during his lifetime pursuant to the Treasury Regulations. Such a con- 
struction of the Treasury Regulations is not supported by the author- 
ities, and certainly is eontrary to the principles of equity and fair 
dealing. 

"Insofar as the Unitedl States of America is concerned the bonds 
in suit are the absolute property of the appellee, and this Court can- 
not compel the Government t o  pay them to anyone el% or to recog- 
nize the interest of anyone else in them except as expressly provided 
by the Treasury Regulations under which they were issued. See notes 
140 A.L.R. 1435, 161 A.L.R. 170, 168 A.L.R. 245, and 173 A.L.R. 
550. But this is not an action against the United S t a h  for the pay- 
ment of the bonds in suit, nor is i t  a proceeding to compel the United 
States to recognize the appellants' interest in them. This suit mere- 
ly seeks to  compel the appellee to  surrender the bonds in suit for 
cash in compliance with the Treasury Regulations. The United States 
will satisfy its obligations under the bonds by paying the proceeds in 
accordance with the terms of i h  contract to the named beneficiary- 
the appellee in this case, and there is nothing in the law or regula- 
tions which prevents this Court from declaring a constructive trust in 
the proceeds of the bonds in order t o  prevent flagrant and unfair deal- 
ings or even fraud. See Anderson v. Benson, supra; Chase v. La'ter, 
supra; Ibey v. Ibey, supra; Tharp v. Besozzi, supra; Union National 
Bank v. Jessell, supra. Since the federal regulations require that the 
bonds be oashed 'voluntarily,' the court cannot compel the appellee 
to cash the bonds. It should, however, enter a money judgment against 
the appellee for the value of the bonds, which will be surrendered to 
her upon satisfaction of the judgment." 

In  Silverman v. M'cGinnes, 259 F. 2d 731, (1958), where a decedent 
delivered Series E Savings Bonds, registered as payable to  himself and 
his former wife as co-owners or to himself and one or the other of his 
children as co-owners, to  his wife stating that they were outright gifts 
to her and the children, and confirmed this by letter, the value of 
the bonds was held not includible in decedent's gross estate for estate 
tax purposes as an interest in property jointly held, even though 
Treasury Regulations purported to  prohibit transfer of such bonds 
and decedent did not have bonds reissued in names of respective 
donees. The Court said in its opinion: 

"The point is that with regard to payment by the issuer, the United 
States Government, the provisions of the contract including the regu- 
lations, govern. But the regulations do not apply to individual rights 
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af persons Who under the state law of property have become equit- 
ably entitled to the proceeds." 

In  Katz v .  DriscoU, 86 Cal. App. 2d 313, 194 P. 2d 822, the Court 
said in respect to the Treasury Regulations concerning U. S. Savings 
Bonds: 

"The purpose of the treasury regulations is t o  protect and hold the 
federal government immune from any attack on its performance d 
the contract as  made in the bond. I n  other words, they are designed 
to prevent the implication of the government in any disputes con- 
cerning ownership of the bonds, protect it from any suits which might 
result from payment to a designated beneficiary or co-owner, and, 
for the purpose of promoting ~a le s ,  guarantee the performance of the 
government in strict accord with the contract. 

"These laws and regula,tions are not intended to confer on the bene- 
ficiary the right to retain permanently the proceeds from the bonds 
irrespective of fraud or any illegality in the manner in whichthe  
bonds were obtained. T o  hold otherwise would, in effect, say that 
the treasury regulations not only guarantee payment t o  the named 
beneficiary, but, thereafter, when he receives the proceeds, follow 
him around indefinitely, and, like a protective halo, render him com- 
pletely immune from any ordinlarily legitimate claims thereto. For 
the purpose of payment and performance of the government's con- 
tract obligation, the beneficiary is recognized as the 'sole and abso- 
lute' owner. But 'the rights of survivorship conferred by these (treas- 
ury) regulations upon a surviving co-owner or beneficiary' ($315.13 
(1) ) terminate there." 

According to the federal statutes and Treasury Regulations under 
which the Savings Bonds in suit were issued, Mrs. Mildred G. Tan- 
ner, the surviving co-owner, is the sole legal owner of these Savings 
Bonds, and no State Court can compel the Treasurer of the United 
States to pay them to anyone else or t o  recognize anyone else's in- 
ter& in them, except as expressly provided by the Treasury Regula- 
tions under which they were imued. When the Treasurer of the United 
States pays the proceeds of these bonds to Mrs. Tanner, the United 
States Government will have discharged its contractual obligations 
in respect to these bonde. 

However, Mrs. Mildred G. Tanner in a deed and separation agree- 
ment between her and her husband, Ernest M. Tanner, relinquished, 
quitclaimed and conveyed for a valuable consideration all of her 
right, title and interest in these Savings Bonds to her husband, Ernest 
M. Tanner. Mildred G. Tanner and Ernest M. Tanner accepted and 
took into bheir respective possession the property granted them by 
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the deed and separation agreement. Ern& M. Tanner died about 
five months later with these bonds payable to "Mr. Ernest M. Tanner 
or Mrs. Mildred M. (sic) Tanner" in his possession. Uipon such fwts, 
the estate of Ernest M. Tanner is equitably entitled to the proceeds 
of these bonds. The United States Government is in no sense a party 
to this litigation, and can have no interest in its result. As clearly 
stated by the authorities we have quoted above, the federal statutes 
and Treasury Regulations under which these bonds were issued do 
not apply to the rights of the estate of Ernest M. Tanner, which is 
the equitarble owner of the proceeds of these bonds, when the pro- 
ceeds of these bonds are paid by the Treasurer of the United State8 
to Mrs. Mildred G. Tanner, and do not prevent this Court from d e  
claring a resulting t& in the proceeds of the bonds in the hands of 
Mrs. Mildred G. Tanner, when she cadhes them, for the benefit of 
the estate of Ernest M. Tanner. Annotation 51 A.L.R. 2d pp. 163- 
200, entitled "Imposition or decla~ation of constructive or resulting 
trust in United States Savings Bonds"; Henderson v. Bewley, (Ky.), 
264 S.W. 2d 680, 51 A.L.R. 2d 159, certiorari denied 348 U.S. 926, 99 
L. ed. 726; Anderson v. Benson, 117 F. Supp. 765; Union Nut. Bank 
v. Jessell, 358 Mo. 467, 215 S.W. 2d 474; Makinen v. George, 19 Wwh. 
2d 340, 142 P. 2d 910. 

The Superior Court below is directed to enter a judgment that, ac- 
cording to lthe federal statutes and Treasury Regulations under whioh 
the Savings Bonds in suit were issued, Mrs. Mildred G. Tanner, the 
surviving co-owner, is vested with the sole legal ownership of these 
bonds and is the only person entitled to receive cash for them from 
the Treasurer of the United States, and ordering her to cash them, 
but when she receives payment of these Savings Bonds from the 
Treasurer of the United States, the proceeds from such lbnds in her 
hands shall be impressed wit% a resulting trust for the benefit of the 
estate of defendant's testiate, Ernest M. Tanner, and she shall deliver 
the proceeds obtained from cashing the bonds to the said executor in 
accordance with her conveyance of these bonds to Ernest M. Tanner 
during his lifetime for a valuable consideration, which trust gmW8 
out of the deed and separation agreement between her and her de- 
ceased husband, Ernest M. Tanner, a deed and separation agreement 
with which the United Bates Government had nothing to  do, and 
of which equity and fair dealing require performance. 

There are no exceptions to the findings of fact by the Judge. There- 
fore, i t  will be presumed that they are supported by competent evi- 
dence, and are binding on appeal. Goldsboro v. R. R., 246 N.C. 101, 
97 S.E. 2d 486; James v. Pretlow, 242 N.C. 102, 86 S.E. 26 759. 
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Neither the plaintiff nor the defendant requested1 the Judge to mlake 
any additional findings of fact, and excepted for failure of the Judge 
to do so. Plaintiff in her brief undertakes to discuss a question which 
is not eupprted by any assignment of error based on an exception. 
In  a case like this, the Supreme Court is an appellfate court, and i t  
"has universally held that an assignment of error not supported by 
an exception is ineffectual." Barnette v. Woody, 242 N.C. 424, 88 S.E. 
2d 223. 

The findings of fact do not support the Judge's conclueion of law 
and judgment. Appellant's assignments of error are sustained. The 
judgment below is reversed. 

The Judge's findings of fact are amply sufficient to sustain the judg- 
ment we have directed to  be entered in the Superior Court. 

Reversed and Remanded with Directions. 

RODMAN, J., dissenting. When the bonds in question were pur- 
chased, a conkact was made with the Government whioh was bind- 
ing on the partias. Ervin v. Conn, 225 N.C. 267; Watkins v. Shaw, 
234 N.C. 96; Wright v. McMdZun, 249 N.C. 591. Pertinent Federal 
regulatione provide: "Savings bonds are not transferable .and are 
payable only to the owners named thereon, except as specifioally pro- 
vided in the regulations in this part and then only in the manner and 
to the extent so provided." 31 C.F.R. 315.15. 

"No judicial determination will be recognized whioh would give 
effect to an attempted voluntary transfer inter vivos of a bond or 
wouldr defeat or impair the rights of survivorship conferred by these 
regulations upon a surviving co-owner of a savings bond, and all 
other provisions of this subpart are subject to this restriction." 31 
C.F.R. 315.20. 

The regulations contain ample and explicit provisions for sur- 
render or reissue. 

When the separation agreement was signed and plaintiff relinquish- 
ed her legal right to the bonds, because ahe had furnished a part of 
the purchase price, she did not foreclose her right to receive the bene- 
fib of a contract which her hueband might voluntarily maintain for 
her benefit. 

There is no suggestion that plaintiff did anything to prevent her 
husband from exercising his right to terminlate the contract which re- 
quired payment to her on his death. The separation agreement sur- 
rendering plaintiff's legal right to surrender the bonds and receive 
payment wahs an incomplete inter vivos transfer which could have 
been completed at any time by deceased by a mere surrender of the 
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bonds with rt request for payment or reissue. He elected not to exer- 
cise his option ito terminate plaintiff's contractual rights. Plaintiff's 
right to cash the bonds for her (benefit was complete and became a 
vested right the moment her huisband died. That right ought not to 
be defeated by mandate of this Court based upon some assumed 
equity. If we are to follow our o m  decisions and the majority of the 
courts of this country, the judgment ishould be affirmed. My vote is 
to that effect. If, however, the judgment is not affirmed on the faob 
found, defendant should not be adjudged the equitable owner and 
plaintiff a mere trustee until that intent of her deceased husband has 
been ascertained. 

Plaintiff alleges in her pleadings her husband\ intended that she 
should receive the bonds or proce& upon his death. To support her 
allegation she offered evidence tending to show that, the affection en- 
gendered by more than a quarter of a century of married life did not 
terminate the moment the separation agreement was executed but 
oontinued until the death of the husband. She (also offered evidence 
to show that her husband was informed of his right to  wrrender the 
bondms and the effect of his failure to do so. 

The wurt excluded the evidence offered by plaintiff to establish 
the alleged intent of her husband to  vest her with both legal and bene- 
ficial ownemhip of the funds. Some of the evidence offered was in- 
competent because of its soume, but that was not true as to all the 
evidence; and the evidence was not excluded because of its source 
but because the court deemed it irrelevant and immaterial as the 
rights of the parties were fixed by the provi~sions of the bonds them- 
selves. 

The Court effectively disposes of the question of the intent of Er- 
nest M. Tanner by this sentence: "Plaintiff in her brief undertakes 
to discuss a question which is not supported by any assignment of 
error based on an exception." Presumably the quoted sentence is di- 
rect& to that portion of appellee's brief stating: "We [agree with the 
trial court that the Appellee is entitled to the bonds as a matter of 
law and the intention of the decedent is not material. However, if 
we are found to be in error we respectfully urge th'at the decision of 
t.he trial court should not be reversed but the case should \be wnt back 
for a new trial in order that this evidence of the decedent's intentions 
may be considered and appropriate findings made." 

Appellees are not expected to assign errors or take exceptions to 
judgments favorable to them. When, as here, the court has concluded 
that the facts found suffice for a judgment establishing pbintiff's 
ownership, plaintiff is not required to except to the failure to find ad- 
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ditional facts to support the judgment in order to preserve his right 
to have the essential facts ascertained in accord with the evidence. 

If the judgment is not affirmed on the facts found plaintiff is, in 
my opinion, entitled to have a jury ascertain the intent of deceased. 
Did he, as alleged by plaintiff, intend that she should in her own right 
md not ,as trustee colled the bonds? If such was in fact his intent, 
the mandate of this Court requiring her to forego that right is not 
in the furtherance of justice. 

BOBBITT AND HIGIGINS, J. J., concur in dissent. 

STATE v. WILLIAM F. FURNAGE. 

(Filed 2 July, 1959.) 

1. Indictment a n d  Warran t  8 6- 
The Constitution of North Carolina does not designate officials who 

a r e  o r  may be clothed with authority to issue warrants. a n d  therefore 
the General Asaembly may designate such o5cials. 

2. Constitutional Law Q 6- 
Matters of public policy a r e  in the exclusive province of t h e  (:en- 

era1 Assembly. 

8. Constitutional Law Q 10: Statutes  8 6- 
Every presumption is t o  be indulged in favor of the  awstitut.ionali(y 

of a statute. 

4. C?onstitutional Law 8 f3- 
The General Assembly has full legislative powers unless restrained 

by express constitutional provision or necessary implication therefrom. 

6. SoUcitore 8 8- 
A solicitolr is an o5cial  of the court a n d  is vested with iuportant 

discretionary powers some of which, like the  power to enter a nolle 
prosequi, a r e  quasi-judicial in  nature. 

6. Constitutional Law 8 5:  Indictment a n d  Wamant  Q 6- 
The provisions of Chapter 634, Public-Local Laws 1916, sec. 6 ( f ) ,  

authorizing the solicitors of the  Recorders Courts of Robeson County 
to issue warrants of arrest  a re  valid and  a r e  not in conflict with 
Article I, Section 8 of the Gomtltution of North Carolina, since the is- 
suance of warrants does not involve the exercise of the supreme judi- 
cial powers within the meaning of that  term a s  used in this section 
of the Oonstitution. 

APPEAL by the State from Hobgood, J., January Criminal Term, 
1959, of ROBESON. 



N.C. ] SPRING TERM, 1959. 617 

This appeal is from a judgment quashing two warrants, each 
charging &fendant with a misdemeanor of which the Recorder's Court 
of Red Springs District, R o b a n  County, had original jurisdiction. 

In said Recorder's Court, defendant's motions to quash the war- 
rants, aptly made, were overruled. Thereupon, defendant pleaded not 
guilty. Upon trial, defendant was found guilty of the criminal of- 
fenses oharged in the warrants. Judgments were pronounced,. Defend- 
ant appealed. 

In the superior court, defendant's motions to quash the warrank, 
aptly made, were allowed; and judgment, in amordance with the 
court's ruling, was entered. The State, pursuant to G.S. 15-179, ap- 
pealed. 

Attorney General Seawell, Assistant Attorney General Love and 
Bernard A. Hamell, Member of Staff, for the State. 

Britt, Campbell & Britt for defendant, appellee. 

BOBBITT, J. The Recorder's Court of Red Springs District, Robe- 
son County, is one of six district recorders' courts in Robeson County 
created by Chapter 634, Puiblic-Local Law's of 1915. 

Section 6(f) of the 1915 Act provided: (Warrants may be i m e d  
by the recorders of said courts or by any jutdice .of the peace of Robe- 
son County, made returnable to said courts, for a q  person or per- 
sons charged with the commission of any offense of which the said 
cow& have jurisdiction; . . ." 

The 1915 Act w u  amended by Chapter 572, Public-Local Laws of 
1925; by Chapter 333, Public-Local Laws of 1927; and by Chapter 22, 
Public-Local Laws of 1937. 

The 1927 and 1937 amendments, in pertinent part, provide: "That 
the prosecuting attorneys of the recorders' courts of Rabason Coun- 
ty, as provided for by Public-Local Laws of one thousand nine hun- 
dred and fifteen, chapter six hundred thirty-four, shall have full pow- 
er and authority to  issue warrants, summons, subpoenas, commitments 
and administer oaths, and all other papers incident to  the dispatch 
of business in said courts, . . ." 

The warranb, issued by C. Durham Ratley, Solicitor of the Re- 
corder's Court of Red Springs District, Robeson County, upon his 
examination under oath 'administered by him of one J. H. Creech, 
commanded the arrest of defendant to answer the charges set forth 
in the appended affidavits of Creech. The warrants were returnable 
to said recorder's court. "The affidavit and warrant must be read 
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together, and so conetrued." 8. v.  Gupton, 166 N.C. 257, 80 S.E. 989; 
Mossr v.  Fulk, 237 N.C. 302, 74 S.E. 2d 729, and cases cited. 

There is no contention that the warnants failed to allege facts suffi- 
cient to constitute criminal offenses, or that said recorder's court did 
not have jurisdiction of the criminal offenses therein chtarged, or 
that C. Durham Ratley was not the duly qualified solicitor or prose- 
cuting attorney of said recorder's court. 

Judge Hobgood, allowing defendant's said motions, qusehed the 
wisrranta upon the ground that, "insofar as eaid public-looal lawe 
purport to confer authority on  solicitor^ of the Rmrdem Courte of 
Rob- County to admilkister oaths and to  imue warrante, for ar- 
rest," they are null and void "for that the same are in violation of 
Article I, Section 8, of the North Carolina Constitution." 

Article I, Section 8, Constitution of North Carolina, provides: 
"The legislative, executive, and supreme judicial powers of the gov- 
ernment ought to be forever separate and distinct from each other." 
(Our italics) Originally, this provision (Article I, Section 8) was Sec- 
tion 4 of "A Declaration of Rights" of the Constitution of 1776. See, 
The Constitution of North Carolina, Connor and Cheshire. 

Article I, Section 15, which contains the only epecific reference to 
warrants, provides: "General warnmts, whereby any officer or mes- 
senger may be commanded to search suspected places, without evi- 
dence of the act committed, or to seize any person or person8 not 
named, whose offense is not particularly described and su'pported by 
evidence, are dangerous to liberty and ought not t o  be granted." 
Originally, this provisim (Article I, Bection 15) was Section 11 of 
"A Declaration of Rights" of the Constitution of 1776. See, The Con- 
stitution of North Carolina, Connor and Cheshire. It relates to the 
essentials of a valid warrant. Brewer v. Wynne, 163 N.C. 319, 79 
S.E. 629. 

Article IV, Seotion 12, of our organic law, incorporated therein by 
the Convention of 1875, provides: "The General Assembly shall have 
no power to deprive the judicial department of any power or juris- 
diction which rightfully pertain8 to i t  as a coordinate department of 
the government; but the General Assembly shall allot and distribute 
that portion of this power and jurisdiction which daoes not perhain 
to the Supreme Court among the other courts prescribed in this h- 
Btitution or which may be established by law, in suah manner as it 
may deem best; provide also a proper system of appeals; and regu- 
late by law, when necessary, the methods of proceeding in the exer- 
cise of t h e i ~  powers, of all the courts below the Supreme Court, so 
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far as the same may be done without conflict with other provisions 
of this Constitution." 

Article 11, Section 29, providing, in part, (' (T) he General Assembly 
shall not pass any local, private, or ~pecial  act or resolution relating 
to the establishment of courts inferior to the Subperior Court," (our 
italics) did not become a part of the Constitution of North Carolina 
until January 10, 1917, that is, subsequent to the passage of the 
1915 Act creating the Recorderk Court of Red Bprings District, 
Robeson County. Defendant makes no contention that said public- 
local laws are invalid as violative of Article 11, Section 29. In  this 
connection, see Provision Co. v. Daves, 190 N.C. 7, 128 S.E. 593; S. v. 
H o r n ,  191 N.C. 375, 131 S.E. 753; Williams v. Cooper, 222 N.C. 589, 
24 B.E. 2d 484; In re Wingler, 231 N.C. 560, 565, 58 S.E. 2d 372; 
S. v. Norman, 237 N.C. 205, 210, 74 S.E. 2d 602. Compare, In re 
Harris, 183 N.C. 633, 112 S.E. 425, and S. v. Williams, 209 N.C. 57, 
182 S.E. 711. 

No provision of the Constitution of North C m l i n a  designates the 
officials who are or may be clothed with authority Ito issue warrants. 
The officials authorized to issue warrants are those upon whom such 
authority bas been conferred by the General A~ssembly. 

G.S. 15-18 provides: "The following persons respectively have 
power to issue process for the apprehension of persons charged with 
any offense, and to execute the powem and duties conferred in this 
chapter, namely: The Chief Justice and the associate justices of the 
Supreme Court, the judges of the superior court, judges of criminal 
courts, presiding officers of inferior courts, ju~tices of the peace, 
mayors of cities, or other chief officers of incorporated towns." 

In  addition to the authority conferred by G.S. 15-18, the General 
Awembly, by said public-local acts, has specifically conferred on the 
solicitor of the Recorder's Court of Red Springs District, Robeson 
County, the power to issue warrants. Defendant does not attack 
these statutes on the ground they are public-local acts. Hence, inso- 
far as  Artiole I, Section 8, Constitution of North Carolina, may be 
relevant, the said mlicitor's authority hm the same status as if con- 
ferred by G.S. 15-18. 

I n  S. v. Thomas, 141 N.C. 791, 53 S.E. 522, the authority of the 
Mayor of Monroe to issue a valid warrant was not challenged. The 
office imposed upon the mayor both administrative and judicial duties. 
The question raised was whether under applicable statutes the board 
of aldermen could confer the mayor's authority to  issue warrank 
upon the person chosen to act (in the absence of the mayor) as mayor 
pro tem. It was held that the mayor pro tern. was authorized, in the 
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mayor'e absence, t o  execute all the duties of the office, including au- 
thority t o  i ~ u e  a valid warrant. 

I n  S. v. Turner, 170 N.C. 701, 86 S.E. 1019, the appeal wa9 b d  
on defendant's exceptions to the coud's refusal t o  qulmh the warrant 
and to arrest judgment. Defendant's motions were interposed "on 
the ground that the chief of police of High Point had no authority 
to take the affidavit of the complainant who applied for the warrant 
and Ggned as complainant, and, therefore, had no authority to issue 
the warrant." Clark, C. J., said: '(There are iseveral grounds on either 
of which the judgment was correct. Sec. 9, ch. 569, Public-Local Laws 
1913, creating the court a t  High Point, provides: 'All processes of said 
court shall be issued by either the judge of said court or by the chief 
of police, the same to be issued on affidavit and returnable forthwith 
to said court.' The statute authorizing the chief of police to issue 
process inferentially confers on him the power t o  pms upon the suffi- 
ciency of the complaint as basis for a warrant and to administer the 
oath before issuing the process." No reference to  Artlcle I, Section 8, 
appears in the opinion or in the briefs. 

It (seems appropriate to refer briefly to certain recent decisions of 
this Court in which the defendant challenged the validity of a war- 
mant, viz.i 

This Court held that a defendant's right to challenge as uncon- 
stitutional (but not as violative d Article I, Section 8) a statute 
authorizing the issuaince of warrants by a desk sergeant, S. v. Dough- 
tie, 238 N.C. 228, 77 S.E. 2d 642, and by a police lieutenant, S. v.  
St. Clair, 246 N.C. 183, 97 S.E. 2d 840, was waived when the de- 
fendant's objection was first made after trial and conviction in a 
court having original jurisdiction. 

In  S. v. Wilson, 237 N.C. 746, 75 S.E. 2d 924, it was held that  a 
defendant's right to challenge as uncon6titutional (but not as viola- 
tive of Article I, Section 8) a statute autihorizing the issuance of war- 
rants by a police sergeant, was waived when the objection was first 
made in the Supreme Court. 

I n  S. v. McHone, 243 N. C. 231, 90 S.E. 2d 536, and in S. v. McHone, 
243 N.C. 235, 90 S.E. 2d 539, the justice of the peace who issued the 
warrants was also a police officer of Mount Airy; and the warrants 
were issued on f idavit  of another police officer of Mount Airy. The 
latter decision (243 N.C. 235) was based in part on the ground that 
defendant's plea in abatement, by which he challenged the validity 
of the warrant, came too late, i.e., after trial and conviction in a court 
having original jurisdiction. The former decision (243 N.C. 231) was 
put on different grounds. There i t  was held that  the penson who is- 
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sued the warrant did so as authorized by G.S. 15-18 in his capacity 
as justice of the peace. Winbome, J. (later C. J.), said: ['Thus in the 
light of the factual situation in hand, this Court deems the action 
of the justice of the peace to be permissible under the proviso of Sec. 
7 of Article XIV of the Constitution of North Carolina. And i t  does 
not appear that such action is violative of any provision of either 
the State, or the Federal Constitution." Although no specific reference 
is made in the opinion to Article I, Section 8, this constitutional pro- 
vision was brought t o  the attention of this Court and discussed in 
the briefs. 

In  S.  v. McGoulan, 243 N.C. 431, 90 S.E. 2d 703, there was no war- 
rant but "at most an affidavit of a complaining witness upon which 
a warrant of arrest might be predicated." No question was presented 
as to the validity of a statute authorizing persons othrr than those 
designated in G.S. 15-18 to issue warrants. 

In  S. v. Blackwell, 246 N.C. 642, 99 S.E. 2d 867, t,he judgment 
quashing the warrant issued by a police sergeant was upheld on the 
ground there was no statutory authority authorizing his  issllance of 
the warrant. 

Defendant does not challenge the pcwer of the General Assembly 
under Article IV, Seotion 12, to regulate the practice and procedure 
in the Recorder's Court of Red Springs District, Robeson County, 
"so far  as the same may be done without conflict with other provi- 
sions of this Constitution." He does not attack as invalid any pro- 
vision of said public-local laws except that conferring authority on 
the solicitor of said recorder's court t o  issue warrants; and, the sole 
ground for this attack is that  this particular provision of said puhlic- 
local laws is violative of Article I ,  Section 8. 

Our question is whether the General Awembly, by reason of Article 
I, Section 8, is prohibited from conferring such authority upon such 
solicitor. If not, whether, as a matter of policy, such al~thority should 
be conferred is solely for legislative determination. 

In  undertaking our task of decision, we are mindful that "(1)n 
oonsidering the constitutionality of a statute, every presumption is to 
be indulged in favor of its validity." Stacy, C. J., in X. V. Lueders, 
214 N.C. 558, 561, 200 S.E. 22. Too, ". . . under our Constitution, the 
General Assembly, so far  as that instrument is concerned, is pos- 
sessed of full legislative powers unless restrained by express constitu- 
tional provision or neoessary implication therefrom." Hoke, J .  (later 
C.J.), in Thomas v. Sanderlin, 173 N.C. 329, 332, 91 S.E. 1028. 

The only decisions cited by defendant in support of his position 
are Lewis v. Commissioners, 74 N.C. 194, S. v. Crov!?er, 193 N.C. 
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130, 136 S.E. 337, and S. v. Thomas, 236 N.C. 454, 73 S.E. 2d 283. 
Defendant fails to identify the portion of the opinion in 5. v. Thomas, 
supra, he deems relevant to the question under consideration. 

In Lewis v. Commissioners, supra, the opinion of Bynum, J . ,  con- 
tains these statements, which are quoted with approval in 5. v. 
Crowder, supra, vie.: "A Solicitor is not a judicial o5cer. He cannot 
administer an oath. He cannot declare the law. He cannot instruct 
the grand jury in the law. That  function belongs to the Judge alone." 
Lewis v. Commissioners, supra, related to whether a person summon- 
ed by the Clerk of the Superior Court of Wake County to appear 
"to give evidence in a certain matter then and there to  be inquired 
of \by the grand jury," was, absent a statute so providing, entitled 
b prove a witness ticket for his appearance and attendance. In  5. v. 
Crowder, supra, this Court held a plea in abatement to the bills of 
indictment should have been sustained when i t  appeared that the 
eolicitor was with the grand jury, "participated in the examination 
of the witness and explained the testimony t o  the grand jury and ad- 
vised and procured their action in finding a true bill." No reference 
is made in the opinions to  Article I, Section 8, of our Constitution. 

General statements to the effect that  a solicitor (prasecuting at- 
torney) is or is not "a judicial officer" must be considered in relation 
to hhe legal problem presented in each case. In  Lewis v.  Commission- 
ers, supra, and in S. v. Crowder, supra, whether judicial power had 
been or could be committed to a solicitor was not ppresenrted. Nothing 
in the nature of a judicial act was involved. 

In  varied factual situaitions, and in relation to diverse legal prob- 
lems, a prosecuting attorney has been held "a judicial officer." Cawley 
v. Warren (CA 7th)) 216 F. 2d 74; Tinder v. Music Operating (Ind.), 
142 N.E. 2d 610; 5. ex rel. Freed v. Circuit Court of Martin County 
(Ind.), 14 N.E. 2d 910. In  other cases, he is referred to as a "qmsi- 
judicial officer." or as a public officer acting in a quasi-judicial capa- 
city. Commonwealth v. Ragone (Pa.) ,  176 A. 454, 456; Holder v. 
State (Ark.). 25 S.W. 279. 

A solicitor, as a public officer and as an officer of the court, is vest- 
ed with important diiscretionary powers. True, i t  is his responsibility, 
upon a fair and impartial trial, t o  bring forward all available evi- 
dence and to prosecute persons charged with crime. Even so, prior 
'to prosecution, if he finds the available evidence insufficient to sup- 
poh  a conviction, he may enter a nolle prosequi or noUe prosequi 
wihh leave. G.S. 15-175; Wilkinson v. Wilkinson, 159 N.C. 265, 74 
S.E. 740. In S. v. Moody, 69 N.C 529, Reade, J., said: "It was dis- 
cussed a t  the bar whether i t  is within the power of a Solicitor to dis- 
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charge a defendant or to enter a nol. pros., etc., or whether that is the 
province of +he court. The rule is that it is within the control of the 
oourt, but it is uwally and properly left to the discretion of the Soli- 
citor." Also, see S. u. Thompson, 10 N.C. 613; S. v. Buchanan, 23 
N.C. 59; S. v. Conly, 130 N.C. 683, 41 S.E. 534; 27 C.J.S., District & 
Pros. Attys. 5 14(1). 

The contention that &he General Assembly had no power to author- 
ize the solicitor to administer an oath is untenable and requires no 
discussion. Clearly, the adminidration of an oath does not involve 
the exercise of judicial powers. 

True, a solicitor, absent authorizakion by the General Assembly, 
has no authority to administer an oath or to issue a warrant. Our 
question is whether he may lawfully do so when qecifically author- 
ized by the General Assembly. 

Since the responsibility of prosecution rests on the solicitor, it would 
seem he would not be disposed to authorize arrests in the absence of 
sufficient evidence to justify trial. Indeed, the practice in the federal 
courts, with certain exceptiom, is that no applicaticon for the issuance 
of a warrant is made unless first approved by the office of the district 
attorney. 

In S. ea: rel. Freed v. Circuit Court of Martin County, supra, the 
action was for a writ of prohibition to stay the prosecution of a crimi- 
nal case on the ground that the respondent judge had ordmed the prose- 
cuting attorney to approve the affidavit on which the prosecution was 
based. The writ was granted. This excerpt from the opinion indicatcs 
the basis of decision: "It is clear ithat the &davit was approved un- 
der coercion, or what seemed to be coercion. The proseouting attorney 
is a judicial officer, charged with the administration of justice. Crim- 
inal prosecutions cannot be instikuted by private individuals. They 
may be initiated by grand jury indictment. . . . Formerly the only 
other method was an information. For this latter procedure the Leg- 
islature substituted prosecutions by aflidavit, approved by the pros- 
ecuting attorney. The public policy, evidenced by the requirement 
that the &davit must be approved by the prosecuting attorney, is 
apparent in former statutes. Its purpose is to protect citizens against 
criminal actions until the charges are investigated and the prosecu- 
tion approved by the officer who is by law vested with jurisdiction 
to  act for the state. This officer is not the judge. It is the prosecuting 
attorney. Jurisdiction to approve, and thus make possible, the pros- 
ecution of crimhal actions lies with the grand jury or the prosecuting 
attorney, and not elsewhere." 

Whether the iwuanoe of a warrant ie B ministerial or a judicial act 
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is the subject of conflicting decisions, based largely on the statutes 
of the particular jurisdictions. In State v, Price (Ohio), 137 N.E. 2d 
163, it was held that the issuance of a warrant (by a deputy clerk of 
a municipal court) was a ministerial act. In State v. Dibble (Conn.), 
22 A. 155, it was held that the iesuance of a warrant by the city at- 
torney was a ministerial wt .  

In S. v. McGowan, supra, Higgins, J., for this Court, said: "The 
bsuance of a warrant of arrest i6 a judicial act." As the context 
plainly indicates, this statement was based on the provisions of G.S. 
15-19 and G.S. 15-20 which vest discretionary power in officials author- 
ized to iesue warrants. We need not consider whether the General 
Assembly, within the limitations of Article I, Seotion 15, of our Con- 
stitution, has the power to authorize the issuance of warrants upon 
proper &davit as ministerial acts. Relevant to the right of a police 
officer to arrest without warrant, see G.S. 15-41 a*s amended by Ch. 
58, Session Laws of 1955. 

Reference is made to Article I, Section 8, in the following cases: 
In discuming Article I, Section 8, in the dissenting opinion in S. v. 

Bell, 184 N.C. 701, 719, 115 S.E. 190, Stacy, J. (later C. J.),  aptly 
dwcribed the judicial department of our government as "the de- 
partment of trial and judgment." 

It has been held that the exclusive power to establish its own 
rules of practice and procedure is vested in the Supreme Court by 
Article I, Section 8, and Article IV, Section 12, and that the Gen- 
eral Assembly has no power to modify the rules 80 established. Hor- 
ton v. Green, 104 N.C. 400, 10 S.E. 470; Herndon v. Insurance Co., 
111 N.C. 384, 16 S.E. 465; S. v. Johnson, 183 N.C. 730, 110 S.E. 782; 
Cooper v. Commissioners, 184 N.C. 615, 113 S.E. 569; S. v. Ward, 184 
N.C. 618, 113 S.E. 775; Hardy v. Heath, 188 N.C. 271, 124 S.E. 564; 
Lacy v. State: 195 N.C. 284, 141 S.E. 886. 

The Attorney General direots our attention to the statement of 
Clark, J. (later C. J . ) ,  in the disenting opinion in Wilson v. Jordan, 
124 N.C. 683, 706, 33 S.E. 139. Referring to Article I, Section 8, he said: 
"The independence of the Supreme Court only (and not of the en- 
tire judicial department) is provided for." When we recall that 
Article I, Section 8, was a part of the Constitution of 1776, and that 
the Supreme Court had no constitutional status until the Constitution 
of 1868, we are not disposed to give full approval to the quoted state- 
ment. It is noteworthy that the Supreme Court of North Carolina 
wscs established by the General Assembly. Acts of 1818, Chapter 1. 
As stated by Clark, J. (later C. J.), in Herndon v. Insurance Co., 
supra: "The Supreme Court was originally created in 1818 by legis- 
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lative enactment, and remained till 1868, as to its powers, its duties, 
ib rules, even as to its very existence, subject to control by the Le- 
islature, which could abolish or modify i t  since i t  had created it." 
See, Battle's History of the Supreme Court, 1 N.C. (Reprint) 837, 
and Clark's History of the Supreme Court, 177 N.C. 617. 

In  Cox v. Kinston, 217 N.C. 391, 8 S.E. 2d 252, the plaintiffs chal- 
lenged the constitutionality of the statute creating the Kimton Hous- 
ing Authority on the ground, inter alia, that it delegated judicial 
functions to the city council, a nonjudicial body, in violation of 
Article I, Section 8. Relevant to this ground of challenge, Seawell, J., 
raid: "As to the judicial function, the Legislature itself has none, 
and, therefore, the use of the word 'delegation' is not apt as  regard- 
ing the power of the Legislature to confer judicial powers. The Leg- 
ielature has always, without serious question, given quasi-judicial 
powers to adfninistrative bodies in aid of the duties assigned to them, 
without necessarily making them courts. Such powers are given to 
the Utilities Commission, the Industrial Commission, the Commis- 
sioner of Revenue, the State Board of Assessment, and,, in lesser degree, 
b many other State agencies which we might add to the list. The 
performance of quad-judicial and administrational duties by the 
same board violates no implication of the cited section of the Con- 
atitution, requiring that the supreme judicial power be kept separate 
from the legislative and executive. Certainly the limited discretion 
given to these bodies is no part of the 'supreme judicial power' of the 
State." 

A reference to Article I ,  Section 8, appear6 in the dissenting opin- 
ion of Seawell, J., in Humphrey v. Churchill, Sheriff, 217 N.C. 530, 
533, 8 S.E. 2d 810. 

This statement appears in 22 C.J.S., Criminal Law § 318: "When 
so provided by statute the authority t o  issue warrants may be vest- 
ed in officers whose other duties are purely ministerial, such as clerks, 
sheriffs, prosecuting attorneys, coroners, mayors, and the like." Also, 
see 4 Am. Jur., Arrest 3 9; 10 Am. Jur., Clerks of Court 5 16. 

Legidation authorizing clerks to issue warrants has been upheld 
on the ground that, although involving the exercise of a judicial or 
qk-judicial function, the determination is in no sense a final ad- 
judication. Kreulhaus v. City of Birmingham (Ala.), 51 SO. 297; 
Gladden v. State (Ala.), 54 So. 2d 607; State v. Van Brocklin (Wis.), 
217 N.W. 277. 

In HoUoman z.. State (Ala.), 74 So. 2d 612, the warrant was issued 
by the County Solicitor upon afklavit executed before him. The 
court, in opinion by Harwood, J., said: "While the ascertainment of 
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probable came upon which to  issue a warrant of arrest involves the 
exercise of a judicial function, as distinguished from merely admin- 
istrative or ministerial powers, yet the legislature may commit such 
functions to  ministerial officers because it is not final. (Citations) " 

I n  Ocampo v.  United States, 234 U.S. 91, 34 S. Ct. 712, 58 L. Ed. 
1231, the information on whioh the prosecution was based was signed 
by the prosecuting attorney, after his preliminary investigation and 
examination of witnesses under oath, as authorized by the A d  of 
Congress applicable t o  the City of Manila, Philippine Islands. The 
accused moved to vacate the order of arrest "upon the ground that  
i t  was made without any preliminary investigation held by the court, 
and without any tribunal, magistrate, or other competent authority 
having fillst determined that  the alleged crime had been committed, 
and that  there was prabable cause to believe the defendants guilty 
of it." The Supreme Court of the United States, in opinion by Mr.. 
Justice Pitney, said: "It is insisted that  the finding of probable 
muse is a judicial act, and cannot properly be delegated to a prose- 
cuting attorney. We think, however, that  i t  is erroneous to regard 
this function . . . as being judicial in the proper sense. There is no 
definite adjudication. A finding that  there is no probable cause is not 
equivalent to an acquittal, but only entitles the accused to his l i b d y  
for the present, leaving him subject to rearrest. . . . I n  short, the 
function of determining that  prabable cause exists for the arrest of 
a person accused is only quasi judicial, and not suoh that, because 
of its nature, i t  must necessarily be confided to  a strictly judioial 
officer or tribunal." It was held that  said motion was properly over- 
ruled. 

Story, in his Oommentaries on the Constitution of the United 
States (1833), Vol. 2, fj 524, said: "But when we speak of a separa- 
tion of the three great departments of government, and maintain, 
that that  separation is indispensable to  public liberty, we are t o  un- 
derstand this maxim in s limited sense. It is not meant t o  affirm, 
that  they must be kept wholly and entirely separate and distinct, and 
have no common link of connexion or dependence, the one upon the 
other, in the slightest degree. The true meaning is, that  the whole 
power of one of these departments should not be exercised by the 
same hands, which possess the whole power of either of the other de- 
partments; and that  such exercise of the whole would subvert the 
principles of a free constitution." 

We forbear extended discussion of the term "judicial power." 16 
C.J.S., Constitutional Law § 144; 11 Am. Jur., Constitutional Law 
5 202. This quotation from M u ~ k r n t  v .  United States, 219 U.S. 346, 
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31 S. Ct.  250, 55 L. Ed. 246, indicates its essential nature: "'Judicial 
power,' says Mr. Justice MiUer, in his work on the Constitution, 'is 
the power of a court to decide and pronounce a judgment and carry 
i t  into effect between persons and parties who bring a case before i t  
for decision.' Miller, Const. 314." 

Article I, Section 8, providing that  ' ' (T)he legislative, executive, 
and supreme judicial powers of the government ought t o  be forever 
*parate and distinct from each other," is to  be considered as  a gen- 
eral statement of a broad, albeit fundamental, constitutional principle. 

Defendant has not cited, nor has our research disclosed, any de- 
cision in which legislation authorizing the issuance of warrants by 
oficials other than those whose functions are exclusively or primarily 
judicial in character has been declared void as violative of such a 
constitutional provision. 

While we do not presently undertake t o  mark out the precise mean- 
ing of Article I, Section 8, we have no difficulty in concluding that  
the issuance of a warrant, whether considered a judicial act, a quasi- 
judicial act, a judicial function, or a ministerial act, does not require 
or involve the exercise of supreme judicial power within the mean- 
ing of that  term as used in Article I, Section 8. 

Therefore, we hold that  the said public-local laws are not void as 
violative of Article I ,  Section 8; and that  the court erred in quashing 
the warrants. 

Reversed. 

JOHN JACOB ROWE v. ROOSEVEiLT MURPHY, MOICRI'S JOHNSON A X D  

SANl?(UtD W. JOHNSON. 

(Filed 2 July, 1959.) 

1. Automobiles 8 57- 
Where the evidence does not disclose that defendant, who had parked 

his di~abled car as far as possible on the shoulder of the road to his 
night, knew that the shoulder of the road a short distance away was 
sufficiently wide to permit the parking of the car entirely off the bard 
surface, evidence of such condition of the highway does not tend to 
establish negligence on the part of defendant in parking a t  the place 
selected by him, and the exclusion of a conclusion of a witness that the 
car could have been parked completely off the highway a t  such other 
point is not error. 

2. Appeal and Error 41- 

The exclusion of testimony cannot be prejudicial when the facts 
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sought to be established thereby are established by the testimony of 
mother witness. 

8. Evidence 6 20- 
Allegations in the complaint as against one defendant, who failed to 

flle answer after service of summons and camplaink which allegations 
are admitted by the other defendant, are competent in evidence against 
such other defendant. G.S. 1-159. 

4. Same-- 
Allegations of the answer which are denied by plaintiff are properly 

excluded on plaillltltP's objection. 

6. Automobiles 8 9- 
The parking of a disabled vehicle as  far  as possible on the right 

shoulder, leaving more than 15 feet upon the main traveled portion of 
the highway for the free passage of tml3c, a t  a place where the driv& 
of other cars have a clear view of the parked automobile for a distance 
of more than 200 feet in both diswtions, is not a violation of G.A. 
20-161. 

The provisions of G.S. 20-161 requiring the setting of warning flarw 
or lanterns to the front and rear of a vehicle parked on the highway 
applies to trucks, trailers or  semi-trailera and not to automobiles. 

Any negligence on the part of a defendant in violating the statutory 
provisions in regard to parking vehicles upon a highway must be a 
proximate cause d injury in order to entitle plaint* to  recover. 

8. Automobiles g 4%- Negligence of one defendant in hitting rear of 
parked cax held to isrsnlate m y  negligence on the part of the other 
defendant in parking on highway. 

The evidence tended to show that one defendant parked his disabled 
car as  far  a s  possible on the right shoulder of the highway with its 
parking lights burning, that plaintif€ stopped his car in front of the 
parked car wilth the lights of plaintiff's vehicle shining on the parked 
car, that plaintiff was standing between the two vehicles, and that the 
second defendant, driving while under the influence of intoxicating 
liquor or narcotic drug, struck the rear of the first defendant's car, 
causing i t  to move forward and crush plaint* between the two cars. 
The evidence further tended to show that both plaintiff and the flrst 
defendant were aware of the approach of the second defendant's car. 
Held: Conceding evidence of negligence on the part of the flrst defend- 
ant  in parking the car or in failing to flag down the car of the second 
defendant, the evidence discloses that the heedless and irresponsible 
conduct of the second defendant was the real and ef3cient cause of 
plaintiff's injuries, insulating any negligence on the part of the flmt 
defendant, entitling him to nonsuit. 

9. Antomobilee g 7- 
A motorist is not under duty to anticipate negligence on the part of 

other motorists. 
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APPEAL by plaintiff from Bone, J., September, 1958 Term of PENDER. 
This is a civil action instituted by the plaintiff to  recover damages 

for injuries sustained, resulting from the alleged negligence of the 
defendants. 

The defendant Morris Johnson on the night of 21 June 1957 wm 
driving the 1953 Ford automobile of h6s father, the defendant San- 
ford W. Johnson, with his father's permission, on a rural paved road 
in Fender County, North Carolina, when a t  a point on said road, 
about 100 yards west of the intersection of said1 road and U. S. High- 
way No. 421, known as Malpass' Corner, the engine developed trouble. 
At the time, the Johnson automobile was traveling in an easterly 
direction. Upon discovery of the engine trouble the defendant Morris 
Johnson stopped on the side of the road and, according to  the evidence, 
parked the car as far toward the right as possible. The left side of 
the car was over the edge of the pavement approximately 16 or 17 
inches. The pavement was 18 feet wide, with four-foot shoulders. At 
the point where the car was parked, the road was straight and level 
for approximately two miles to the west; the night was clear and 
the moon was shining. There was a filling station stt Malpass' Corner 
and, a t  that point, the shoulders of the road were much wider. 

The defendant Morris Johnson, a mechanic, testified that when 
he stopped his automobile he switched off the headlights and left the 
parking lights on; that both the parking lights on the front of the 
oar and the tail lights on the rear were burning; that he investigated 
and discovered that the oil line was broken on the car; that lthe nature 
of the break - being under the manifold - necessitated getting under 
the car t o  repair the damage; that after he had been a t  the scene 
about 25 minutes the automobile of the plaintiff approached headed 
west; that the plaintiff stopped "in the road alongside my car where 
I was" without any signal on his part (plaintiff testified that de- 
fendant Morris Johnson waved him to  stop with his flashlight), and 
that he asked plaintiff "if he knew where I could get some oil to  put 
back in the motor." Plaintiff parked his car in front of the Johnson 
automobile, his headlights shining on it, and was leaning over the 
front end under the hood when the Johnson car was struck in the 
rear by an automobile being operated by the defendant Murphy. 

The evidence is conflicting as t o  whether the defendant Morris 
Johnson requested the plaintiff to  help repair the broken oil line; 
whether plaintiff asked him to "signal the other car"; and whether 
pIaintiff was or could have been actually repairing the car in the 
position that  he was lstanding when the collision occurred,. 

The automobile being driven by the defendant Murphy was travel- 
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ing in an easterly direction, approaching the Johnson automobile from 
the rear. There is no doubt that  both the plaintiff and the defendant 
Morris Johnson were aware that an automobile was approaching snd 
that there was ample room on the paved portion of the road for the 
Murphy car to paw in safety. According to plaintiff's evidence there 
was 15 or 16 feet of open paved highway to the north of the two 
cars and four feet of shoulder on the north side, making a total of 
19 or 20 feet available for passing. 

The testimony of Morris Johnson wi6h respect to hi hwdilighb on 
the front of the car waa corroborated by the plaintiff and there waa 
no testimony contradicting his testimony with respect to the bail 
lights. Acoording to the evidence in this case, the defendant Murphy 
wlts intoxicated. 

The Murphy car crashed into the rear of the Johnson car, pushed 
it forward into the plaintiff's automobile, and crushed plaintiff be- 
tween the latter two cars, breaking his leg and causing other injuries. 

The defendant Murphy did not file answer and, during the course 
of the trial, the defendants Johneon introduced paragraph five of 
plaintiffls complaint in evidence, wbich alleged negligence on the 
part of the defendant Murphy. At the close of plaintiff's evidence the 
defendants Johnson moved for judgment as of nonsuit which motion 
was denied. However, the motion was renewed at the close of all 
the evidence and was allowed. 

I~sues were  submitted ;to the jury cs to the defendant Murphy and 
were answered in plaintiff's favor. From the judgment of nomuit aa 
to defendants Johnson, plaintiff lappeals, assigning error. 

Is'auc C .  Wright and Corbett & F i s h  for plaintiff, appellant. 
Poisson, CampbeU & Marshall and L. J. Poisson, Jr., for defendants 

Johnson, appellees. 

DENNY, J. The appellant's first assignment of error is baed on 
exceptions to the ruling of the trial judge in suetaining the defendadd 
objection to the following question: "At Malpass' Corner could he have 
gotten his car completely off the hard surface road?" and allowing 
defendants' motion to  strike the answer of the plaintiff which wag 
made voluntarily in the affirmative. 

There is no evidence in thils record that the defendant Morris John- 
son knew anything about the condition of the road a t  Malpad Cor- 
ner or that he knew MaLp%s' Goner wm neanby. In fact, he testified, 
"I do not frequently drive that road. I did not know exactly where I 
was as far as side roads or anything else. After the motor almost 
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stopped i t  began squealing. I raised the hood and ohecked the oil 
line and i t  was broken." 

The proffered evidence was inadmissible, calling for a conclusion 
and, likewise, in light of the evidence, i t  was inadmissible to estab- 
lish negligence on the part of Morris Johnson with respect to the 
place where he parked his car. Moreover, J. R. Roupe, a State High- 
way Patrolman, was permitted to  testify on behalf of the plaintiff, 
without objection, as follows: "At Malpass' Corner about 100 yards 
from the scene the shoulder is approximately 25 feet wide. This ex- 
tends westwardly from the road intersection about 70 feet." 

In  Price v.  Gray, 246 N.C. 162, 97 S.E. 2d 844, i t  is pointed out 
that  "an exception is waived when other evidence of the same import 
ia admitted without objection. Hughes v.  Anchor Enterprises, Inc., 
245 N.C. 131,95 S.E. 2d 577; Spears v. Randolph, 241 N.C. 659,86 S.E. 
2d 263; Wilson v.  Commercial Finance Co., 239 N.C. 349, 79 S.E. 
2d 908; White v.  Price, 237 N.C. 347, 75 S.E. 2d 244." This abcsign- 
ment of error is without merit and is therefore overruled. 

The second assignment of error ia directed to  the introduotion of 
paragraph five of the complaint over the objection of the plaintiff 
(exception No. 3) ,  and to the refu~al  of the court ko permit the plain- 
tiff to offer in reply paragraph six of his complaint (exception No. 4).  

The defendants Johnson were permitted to read into evidence para- 
graph five of the complaint wherein plaintiff alleges qecific acB of 
negligence against the defendant Murphy. Defendant Murphy had 
been served with summons and oomplaint and did not file answer. 
Under G. S. 1-159 this constitutes an admission of the allegations. 
Wilson v. Chandler, 235 N.C. 373, 70 S.E. 2d 179. Furthermore, the 
defendants Johnson had admitted allegations contained in paragraph 
five of the complaint and had made similar allegations against the 
defendant Murphy in their further answer and further defense to 
which the defendant Murphy made no reply. Where an allegation in 
the complaint is not denied1 in the answer i t  is admitted and is as 
effectual as  if found by the jury. Bonham V .  Craig, 80 N.C. 224. Ex- 
ception No. 3 is without merit. 

The refusal of the court, upon objection, to permit the plaintiff to 
introduce in evidence in his own behalf paragraph six of his wm- 
plaint was proper, since the defendants Johnson had denied the alle- 
gations contained therein. Exception No. 4 is likewise without merit 
and therefore the second assignment of error is overruled. 

The third assignment of error challenges the correctness of his 
Honor's ruling in sustaining the motion of defendantd Johnson for 
judgment as of nonsuit. 
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The only alleg&tions of negligence made by the plaintiff against 
the defendant Morris Johnson are get forth in paragraph four of the 
complaint as follows: "The defendant Morris Johnson was negligent 
in that he did not have any flares or lights back behind his automobile 
and did not give any warning to approaching automobiles ;that he 
was partly on the hard surface road, and though he had a flashlight 
he did not flag down the oncoming car though he had ample itime 
to do so; though he could see that the oncoming car and driver waa 
not conscious of the location of his automobile and apparently was 
not going to turn out to pass. 

The plaintiff has elected to allege only two acts or omission8 as 
negligence against the defendant Morris Johnson: (1) The failure 
to put out flares or lights behind the disabled vehicle, and (2) the 
failure to warn the approaching vehicle of the position of his vehicle 
on the highway. There is no allegation with respect to any failure on 
the part of the defendant Morris Johnson to exercise due care under 
the circumstances involved, or any failure on his part to warn plain- 
tiff with respect to the approaching car. Plaintiff's evidence clearly 
established the fact that he m s  fully aware of the presence of the 
approaching car but that he paid no abnt ion to it. He testified, "We 
heard thie oncoming car * *. Both of us heard Roosevelt's car com- 
ing * I heard the car coming but I did not know how far off j t  
w a s * * *  I stayed between the two cars, as the noise of ithe oncoming 
car continued to grow louder. I didn't look up to see where the car 
was." Furthermore, a failure to warn lthe plaintiff of what he already 
knew ie without significance. Petty v .  Print Works, 243 N.C. 292, 
304, 90 S.E. 2d 717. 

The plaintiff contends that the defendant Morris Johnson violated 
the provieions of G.S. 20-161 which provides in pertinent part as 
follows: "(a) No person shall park or leave standing any vehicle, 
whether attended or unattended, upon the paved or improved or 
main traveled portion of any highway, outside of a businem or resi- 
dence district, when it is practicable to park or leave suah vehicle 
standing off of the paved or improved or main traveled portion of mch 
highway: Provided, in no event shall any person park or leave stand- 
ing any vehicle, whether attended or unattended, upon any highway 
unless a clear and unobstructed width of not less than fifteen feet 
upon the main traveled portion of said highway opposite such etand- 
ing vehicle shall be left, for free passage of other vehicles thereon, 
nor unless a clear view of such vehicle may be obtained from a dis- 
tance of two hundred feet in both directions upon such highway: " " 
Provided further that in the event that a truck, trailer or semi-trailer 
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be disabled upon the highway that the driver of such vehicle shall 
display, not less than two hundred feet in the front and rear of such 
vehicle, a warning signal: * * * red flares or lanterns * * * (c) The 
provisions of this section shall not apply to the driver of any vehicle 
whioh is disabled while on the paved or improved or main traveled 
portion of a highway in such manner and to such extent that i t  is 
impossible to avoid stopping and temporarily leaving such vehicle 
in such position." 

Under the facts disclosed on this record, it would seem that the 
defendant Morris Johnson did not violate any of the provisiom of 
the above statute. I n  the first place, the car was so parked as to 
leave not less than 15 feet upon the main traveled portion of the 
highway opposite the parked ear for the free pamage of other ve- 
hicles on the highway. Moreover, the evidence est~blished the fact 
that a clear view of the parked car could be obtained from a dis- 
tance of more than 200 feet in both directions upon the highway. 
Furthermore, the requirement with respect to placing "red flares or 
lanterns" on the highway applies to trucks, trailer8 or semi-trailers 
disabled on the highway and not to automobiles. The provisions of 
G.S. 20-161 do not "apply to the driver of any vehicle which is dis- 
abled while on the paved or improved or main traveled portion of a 
highway in such manner and to such extent that i t  is impossible to 
avoid @topping and temporarily leaving such vehicle in such position." 

In  the instant case, if it should be conceded that it was negligence 
on the part of the defendad Morris Johnson to park the car in the 
manner and a t  the place i t  was parked, suoh negligence must have 
been the proximate cause of plaintiff's injuries or one of the proxi- 
mate causes ithereof before the plaintiff would be entitled to recover 
against the defendants Johnson. Burke 2). Coach Co., 198 N.C. 8, 
150 S.E. 636; Ham v. Fuel Co., 204 N.C. 614, 169 S.E. 180; Powers 
v .  Sternberg, 213 N.C. 41, 195 S.E. 88; Holland v. Strader, 216 N.C. 
436, 5 S.E. 2d 311; Peoples 2,. Fulk, 220 N.C. 635, 18 S.E. 2d 147. 

In  the case of Powers v. Sternberg, supm, this Court, speaking 
through Stacy, C. J., said: "Even if i t  [be conceded that defendant's 
truck was negligently parked on the side of the road, * whioh may 
be doubted on the facts revealed by the record, " * still i t  would 
seem that the active negligence of the driver of the Bedenbaugh car 
was the real, efficient cause of plaintiff's intestatek death. *" 
(Citations omitted) This case and the cases of Skinner v.  Evans, 243 
N.C. 760, 92 S.E. 2d 209, and Barntight v. Wilsm, 245 N.C. 548, 96 
S.E. 2d 699, as well as many other cases, constitute ample authority 
in support of the ruling below in allowing the judgment as of nonsuit. 
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It is regrettable indeed that the plsaintiff suffered such swims in- 
juries in the collision involved in this action. However, the record 
reveals no negligence on the part of the defendant Morrig Johnson that 
would justify the submimion of the case to a jury based on the dle- 
gations of negligence contained in the complaint and the evidence 
adduced in the trial below. The plaintiff's injuries resulted from the 
heedlw and irresponsible conduct of the defendant Murphy who wae 
driving his car while under the influence of an intoxicating liquor 
or narcotic drug. The defendant Morris Johnson was under no duty 
to anticipate negligence on the part of other motorists upon the 
highway. Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d1 239; Skinner v .  
Evans, supra; Basnight v. Wilson, supra. 

I n  the trial below there is no error in law. 
Affirmed. 

IN T(EIE MATTBR O F  TFIE WILL O F  MARGARET S'PRADEIR KNIGHT, 
 DECEASE^). 

(Filed 2 July, 1959.) 

1. Appeal and Error Q 38- 
The failure to bring forward an  assignment of error in the brief ef- 

fects a abandonment of the assignment and the exceptions upon which 
i t  is based. Rules af Practice of the Supreme Court, No. 28. 

2. Evidence Q U): Wills g a3b- 
The judgment in a lunacy proceeding is itself the best evidence of 

its contents, and testimony of a witness in regard thereto is properly 
excluded in a caveat proceeding predicated upon mental incapacity of 
the testatrix. 

8. wms g 2 3 b  
Evidence of mental inmpacity within a reasonable time before and 

atker the execution of the writing offered for probate b corn- upm 
the issue of the mental capacity of tesltator. 

4. Insane Person Q 5 :  Evidence Q 4: Wilb Q 2 8 b  
An adjudication of mental incompetency lmises no presumption of 

mental incapacity anti-daMng the adjudication but is competent as ed- 
dence upon the queetbn provided such adjudication is rendered within 
reasonable proximity in time to the date in question, and whether it 
is within a reasonable time is a question addreesed to the sound discre- 
tion of the trial court, to be determined upon the fa& and cirununstanw 
of each particular case. 
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Testatrix was adjudged mentally incompetent to handle her affairs 
some elwen months a'fter the date the writing propounded w w  executed. 
It appeared that  a t  the time of the adjudication testatrix was  aged and 
inflrmed and  that  sbe died the day after the adjudication. HeU: Under 
the circumstances, the exclusion of the judgment i n  t h e  lunacy proceed- 
ing would not be prejudicial error, since whether khe judgment w a ~  
rendered within reasonable proximity i n  time to the date in querstion 
is a matter addressed to the sound discretion of the trial count. 

8. Wffls Q % 

While the probate of a will in common form is incompetent in evi- 
dence in  a caveat proceeding, even fa r  the purpose ob corrobomting 
propounder's witnesees, caveators waived their objection to its adznis- 
sion when they failed to object to testimony of a witnesa for propounder 
in reading the emtire lrecord of t h e  probate proceeding and in cross-exam- 
ining the ' w i t n w  in regard thereto. 

7.  Appeal and Error 9 41- 
A n  objection to the a&mission of evidence is waived when the same 

evidence or evidence of the same imtport is thereafter admitted without 
objection. 

The exclusion cd testimony cannot be held prejudicial when the 
record fails to  disclose what the  witness mould have answered if per- 
mitted to  testify. .. Wills § 2 3 b  

The admission of evidence of a deed of trust executed by testatrix 
less than two years pdor  to  t h e  execution of the writing propounded 
is competent on the issue of mental capacity. 

10. Appeal and Error Q 4% 
An exception to the charge will not be sustained when i t  is free of 

prejudicial error when read contextually. 

11. Appeal and Error § 24- 

Where the court gives correct instructions on rull material aspects of 
the case, the failure to  request araplification or additional instructions 
waives exceptions to the charge in regard thereto. 

APPEAL by caveators from Crissman, J., October 1958 Civil Term 
of ROCKLNGHAM. 

Margaret Strader Knight died 30 May, 1958. Her husband pre- 
deceased her. Her five sons and five daughters survived her. She left 
an attested writing, dated 26 June, 1957, purporting to be her last 
will and testament, in which she devised and bequeathed her entire 
eatate t o  one of her sons, Thomlas A. Knight. This paper writing was, 
on 25 June, 1958, admitted to probate in common form as the last 
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will and testament of Margaret Strader Knight by the clerk of the 
Superior Court of Rockingham County. In  due time a caveat was 
filed by eight of the children of testatrix, to wit: 0. W. Knight, Hazel 
K. Johnson, D. F. Knight, Catherine K. Cobb, Juanita K. Pearman, 
John M. Knight, Dorothy K. Rakestraw and Miriam K. Simpson. 
The caveat alleged that the paper writing JVM not the last will and 
testament of Margaret Strader Knight for that her signature there- 
to was obtained through undue influence and duress of Thomas A. 
Knight, and for that she did not have sufficient mental capacity to 
execute a valid will and testament. 

This cause came on for trial and evidence was offered by the pro- 
pounder and caveatom Appropriate issues were submitted to and 
answered by the jury. The verdict of the jury was in favor of the 
validity of the will. Accordingly, the court entered judgment de- 
claring the paper writing to be the last will and testament of Mar- 
garet Strader Knight and admitting the same to probate in solemn 
form. 

From said judgment caveators appealed and assigned error. 

Brown, Scurr.y, McMichael & Griffin for Caveutors, appellants. 
J. C. Johnson, Jr. and Bethea & Robinson for Propounder, appellee. 

MOORE, J. In the record on this appeal caveators make eleven 
assignments of error based on eighteen exceptions. However, they 
did not bring forward in their brief the fourth assignment of error. 
Therefore this assignment and the exceptions upon which it is based 
are deemed abandoned. Rule 28, Rules of Practice in the Supreme 
Court, 221 N.C. 562; Darroch v. Johnson and Colville v. Johnson, 
250 N.C. 307, 311, 108 S.E. 2d 589. 

The first assignment of error is [based on the exclusion of certain 
evidence which caveators sought to elicit on crass-examination from 
the clerk of the Superior Court of Rockingham County. Counsel for 
caveators propounded the following question: 

"I'll ask you, Mr. Clerk, if you didn't declare Mrs. Margaret 
Strader Knight incompetent?" 

Counsel for propounder objected to the question and the court re- 
quired the jury to retire. In the absence of the jury, i t  was revealed 
that there had been a proceeding before the clerk to have the testa- 
trix declared incompetent, that a hearing was had therein before the 
clerk and a jury on the day before the testatrix died, that she was 
declared incompetent by the verdict of the jury, and that pursuant 
to the verdict the clerk signed a judgment declaring her incompetent. 
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The court ruled the question incompetent but stated that the judg- 
ment might be identified for later introduction. Caveators were not 
offering evidence a t  this stage of the trial. Counsel for oaveators in- 
sisted that the question was proper and the witnass should be per- 
mitted to answer i t  in the presence of the jury. The court ruled: "You 
can't ask him anything that is going to  refleot that, judgment." For 
the purposes of the record the following questions were propounded 
$0 the witness and answered by him in the absence of the jury: 

"Q. Answer that question. 
"A. I signed the judgment after the jury brought in the verdict 

that she was menbally incompetent. 
"Q. Was there a jury trial to  decide her competency on May 29, 

19581 
"A. There was a jury trial. I don't remember the exact date be- 

cause I don't have the papers before me. 
"Q. What was ithe result of that jury trial a s  t o  her competency? 
"A. The jury decllared her incompetent from want of underetand- 

ing, t o  manage her own affairs. 
"Q. Did you in accordance with the jury's verdict sign a judgment 

to that effect? 
"A. I did." 
Objections to these questions and answers were sustained. 
The rulings of the court must be sustained under the "Best Evi- 

dence Rule." The judgment in the proceeding before the clerk was 
in writing and a matter of record. The judgment itself was the best 
evidence of what i t  contained. It was improper to have the clerk de- 
clare the effect thereof. It is not in the record on appeal and was not 
offered in evidence. It may well be that it contained matter consider- 
ed by caveators t o  be harmful &o their cause. In  any event, the cav- 
eators had 'an opportunity to identify and offer i t  but failed to do SO. 

"A writing is the best evidence of its awn contents." North Carolina 
Evidence - Stansbury, sec. 190, p. 411. 

If the judgment in the proceeding had been properly identified and 
offered, i t  is our opinion that  its exclusion by ithe court would not 
have been prejudicial error under the circumstances in this case. It 
is true that  this Court has held that "where the issue is the mental 
capacity of the testator at the time of making the will, evidence of 
incapacity within a reasonable time before and after is relevant and 
admissible." In  re Will of Stocks, 175 N.C. 224, 226, 95 S.E. 360. And 
this Court has declared that adjudications of insanity are competent 
in evidence in civil cases. S. v. Duncan, 244 N.C. 374, 379, 93 S.E. 
2 1  421. But an adjudication of mental incompetency raises no pre- 
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sumption of mental incapacity antedating the adjudioation. At m&, 
i t  is merely evidence to be considered by the jury on the issue of 
medal  inoapaoity and i t  m u d  not be unreasonably remote in itime. 
Anno: 68 A.L.R. 1310, 1314. "As a general rule, mere proof of the 
existence of a condition or state of facts a t  a given time does not 
mise a presumption that the same condition or state of facts existed 
on a former occasion." 2 N. C. Index - Strong, Evidence, sec. 4, 
p. 248; Sloan v. Light Co., 248 N.C. 125, 132, 102 S.E. 2d 822; Smith 
v.  Oil Corporation, 239 N. C. 360, 366, 79 S. E .  2d 880; Childress v .  
Nordman, 238 N.C. 708, 712, 78 S.E. 2d 757. 

Ordinarily a judgment declaring mental incompetency, rendered 
eleven months subsequent to the execution of the instrument in ques- 
tion, ie relevant and competent. But the question as to whether or 
n d  such adjudication was made within a reasonable time depends on 
the circuinsbances of the case and is within the sound discretion of 
the couh. I n  re Washington's Estate, 46 S.E. 2d1287, 289 (S.C. 1948) ; 
Ailes v. Ailes, 11 N.E. 2d 73, 74 (Ind. 1937). In  the case a t   bar, i t  
appears from the record as a whole that  the testatrix was 83 yeam 
of age a t  the time of her death, that during the last two years of her 
life she had been hospitalized a number of times, that she had suffer- 
ed a broken hip about a year before her death and had been treated 
for pneumonia and other ailments. She wm judicially declared men- 
tally incompetent only when ishe was in, extremis. She died the day 
following the adjudication. Had the judgment been offered in evj- 
dence, its admission would not have constituted error, and its exclu- 
sion, if error, would not have been prejudicial error under the cir- 
cumstances. 

The second assignment of error relates to the admission in evidence, 
over the objection of caveators, of the record of the probate in common 
form of the purported, will of Margaret Strader Knight. The record 
of the probate of a will in common form is incompetent evidence in 
a caveat proceeding even for the purpose of corroborating propound- 
er's witnesses. I n  re Will of Ethen'dge, 231 N.C. 502, 504, 57 S.E. 2d 
768. However, this Court has held that  where the caveators attaoh 
to their pleadings a copy of such probate and incorporate i t  by refer- 
ence, they cannot be heard to object to its admission in evidence. 
In  re Will of Crawford, 246 N.C. 322, 324, 98 S.E. 2d 29. However, 
in the instant case the probate was not a6taohed to or inconporated 
in caveators' pleadings, and the ruling in the Crawford case does not 
apply here. 

However, the clerk of Superior Court, while testifying for pr* 
pounder, read to the jury the entire record of the probate in common 
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form of the purported will of Margaret Strader Knight. Caveators 
interposed no objection and proceeded to cross-examine the clerk in 
detail concerning the probate. They thereby waived their right to 
object to the admission of the probate proceedings. An objection is 
waived when the same evidence or evidence of the same import is 
admitted without objection. Tucker v. Moorefield, 250 N.C. 340, 344, 
108 S.E. 2d 637; Price v. Gray, 246 N.C. 162, 165, 97 S.E. 2d 844; 
Everett v. Sanderson, 238, N.C. 564, 567, 78 S.E. 2d 408. 

The third and sixth assignments of error are based on exceptiom 
taken by caveators to the rulings of the !trial judge in eustaining ab- 
jeotions to  certain questions propounded to witnesses by counsel for 
caveators. The record does not disclose what the witnesses would 
have testified had they been permitted to answer. Therefore, there 
is no basis for consideration of these exceptions and no prejudicial 
error has been shown. Board of Education v. Mann, ante, 493; 
Highway Commission v. Privett, 246 N.C. 501, 505 99 S.E. 2d 61. 

The fifth assignment of error relates to the admission in evidence, 
over the objection of caveators, of a deed of trust executed by the 
testatrix on 1 October, 1955. This evidence, tending to show a busi- 
n e s  transaction of testatrix relative to her property, was competent 
on the issue of mental capacity. Anno: 82 A.L.R. 973; 68 C. J., Wills, 
sec. 72, p. 465. 

The seventh, eighth, ninth and eleventh assignments of error are 
based on exceptions .to the charge. When read contextually the charge 
is free of prejudicial error. The court gave the jury full instructions 
with respect to the principles of law applicable t o  the issues and 
evidence and properly placed the burden of proof. Equal stress was 
given to the evidence and contentions of the parties. Caveators had 
opportunity to  request amplification or additional instructions if 
deemed advisable. Failure to make the request waived the fight to 
object. I n  re Will of Crawford, supra, a t  page 325. 

The tenth assignment of error is 'based on excaption to the sign- 
ing of the judgment. It is a formal exception and because of our de- 
cl5ion herein requires no discussion. 

In the trial of this cause we find 
No Error. 
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J. V. TOMBmLIN V. R. W. LONG, TRADING AND DOING BUSINERS A S  

LONG CONSTRUCYDION COMPANY. 

(Filed 2 July, 1959.) 

1. Contracts $j 19- 
A novation is the substitution of a new contraat for an existing vakid 

contract by agwement of the parties, and ordinarily the parties must 
have intended that the new agreement ~hould be in substitution for 
and extinguishment of the old. 

a. - 
Where a second contract deals with the eubject mabter d a prior m- 

tract between the panties so completely that its legal effect is to re- 
scind or ababrogalte the prior agreement, the question of novation is one 
of law for the court, but whew the second agreement does not show 
on its face that i t  must have been intended as a substitution for the 
prior agreement, and .the facts relating to the intent of the parties are 
controverted, the question of intent is for the jury. 

8. Buns  Whether m n d  agreement was intended as a snbsfitulon 
of prior contra& held for jury on oodctSug evidence. 

Plaintiff alleged that defendant agreed to subcontraot certain work 
to plaintiff and to lease certain equipment from plaintw, and that there 
after defendant leased certain equipment in lieu of subcontracting the 
work to phiniiff. Defendant averred tha~t he subcontracted the work to 
plaintiff, that plaintiff commenced performance under the subcontraot 
and then breached said subcontract, forcing plaintifP to lease the equip 
ment. Held: Whether the parties intended the lease agreement to be 
in substitution fon the subcontraot is a question for the jurg upon con- 
flicting evidence, and it was error for the court to hold as a matter of 
law that the lease agreement constituted a n w a ~ o n .  

APPEAL by defendant from Bone, J., at Augush 1958 Civil Term of 
NEW HANOVER. 

Civil action instituted by J. V. Tomberlin as plaintiff, resident of 
New Hanover County, North Carolina, against R. W. Long, trad- 
ing and doing business as Long Construction Company as defendant, 
resident of Edgecornbe County, North Carolina, to recover  damage^ 
for an alleged breach of contract, and on contract of lease in total 
sum of $5,452.46, with interest, as set forth in the complaint, rto 
which said defendant filed an answer and cross-action against said 
plaintiff, alleging a )breach of contract by him, and praying judg- 
men4 against him in sum of $16,065.43. 

Plaintiff alleges in his complaint, and defendant admits in his 
answer substantially the following: 

(1) Plaintiff, J. V. Tomberlin, as of mattere here in controversy, 
operates a grading, contracting and road building business, together 
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with the leasing of heavy equipment and moving of same to  New 
Hanover County and throughout the State of North Carolina. 

(2) Defendant is engaged in the contracting business doing road 
work throughout the State of North Carolina, taking contracts from 
the State of North Carolina for particular types of road work and 
hiring men to perform such contracts, and also subcontracting cer- 
tain of the work contracted by him, and lensing equipment with 
which to perform such contract jobs. 

(3) Defendant entered into e contract or contracts with the North 
Carolina Highway Comn~ission to perform certain highway con- 
struction in connect.ion with the widening and repairing of N. C. 
Highway #350 between Ahoskie and Aulander in the counties of 
Hertford and Bertie, North Carolina,-being N. C. Highway Pro- 
ject #1479, and 

(4) During the early part of April, 1957, defendant through his 
agent contacted plaintiff in reference to  subcontracting certain of 
the work defendant had so contracted to  perform on said highway; 
and plaintiff was asked to forward to defendant certain estimates 
on certain phases of the construction work to be done, and to come 
to  Ahoskie and to  look over the situation; and as a consequence p lah-  
tiff did go to Ahoskie and examine the work which defendant wanted 
done on said Project #1479, and submit estimates which defendant 
had requested of him. 

Plaintiff alleges in his con~plaint, and on trial in Superior Court 
offered evidence tending to show: 

I. That defendant's agent informed plaintiff by phone that his 
price on hauling stone was a little too high, but that,  if he would 
agree to haul the stone a t  $1.25 per ton, defendant would give him 
a contract for the work on which he had given estimates, and a t  that 
time rent a "Pay Loader" and "Motor Grader1' with operators, and 
requested these pieces of equipment be sent to the Ahoskie area for 
work on said Highway #350; that  defendant did not give plaintiff 
a contract based on his estimates, but put off and delayed the execu- 
tion of one; and that, however, plaintiff did begin work on said pro- 
ject under agreements of defendant to pay, despite the fact that no 
written contract was entered into other than "the equipment lease" 
hereinafter set out. 

11. That as a consequence of defendant's request and agreements 
to pay, plaintiff sent to  Ahoskie (1) a "pay loader" and a "motor 
grader", and (2) other equipment and personnel, with operators and 
they began work, the rental for the equipment for April amounting 
to $883.88 and for May $662.69, and defendant owes plaintiff this 
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amount; and plaintiff's employees (1) unloaded stone from railroad 
cars, and placed same in roadways a t  an agreed price with defend- 
ant  for which defendant owed plaintiff $180.00; and (2) removedi from 
dirt and clay pits dirt and clay, and plaaed same in driveways as di- 
rected )by defendant a t  agreed prices for which defendant owed plain- 
tiff $858.75; and (3) removed stripping from dirt  and clay pits a t  
agreed price, amounting to  $373.20 which defendant owed plain- 
tiff; and (4) hauled for defendant several articles of equipment a t  
agreed prices per unit for which defendant was due plaintiff the 
sum of $550.00. 

111. That  on 31 May, 1937, defendant decided to lease equipment 
of plaintiff in lieu of giving plaintiff a written contract, and on that  
date an "equipn~ent lease" was entered into by and between plain- 
tiff and defendant for certain of plaintiff's equipment for use on said 
road project, a copy of which lease is attached to and made a part 
of the complaint,- the pertinent parts of which follows: 

"RENTALS: Leasee shall pay to lessor * * " aggregate rental of 
$2,600 per calendar month * * * beginning May 31, 1957 " " " RE- 
PAIRS: Lessor 4 a l l  not be obligated to make any repairs or re- 
placements * + * Lessee shall inspect the equipment within 48 hours 
after the receipt; unless within said time lessee notifies lessor, stat- 
ing the details of any defects, lessee shall be conclusively presumed 
to have accepted the equipment in its then condition. Thereafter 
lessee shall effect and bear the expense of all necessary repairs, 
maintenance and replacements * " " LIABILITY: Lessee shall indem- 
nify and save lessor harmless for any and all injury t o  or loss of the 
equipment from wllatever cause " " " damage for any loss or injury 
slinll be based on thc then true and reasonable market value of the 
cquipnlent irrespective of rentals theretofore paid or accrued." 

And plaintiff testified that hc delivered the articles of equipment 
listed in the equipment lease including house trailer; that  defendant 
had the use of same during the month of June, 19;i, and up until 
the 15th of July, when he returned a part d it, the rental then due 
was $2600 and $1300; that  thereafter on units in possession of de- 
fendant rentals accumulated to  a total of $1280.00; that,  as t o  pro- 
vision about damage or loss of equipment plaintiff enumerated va- 
rious items, including charges for telephone in the trailer for the 
time defendant had it, itemized list of which was introduced in the 
evidence, and by consent, permitted to be inspected by the jury, and 
that,  after crediting payments made, the defendant was indebted 
to  plaintiff in the sum of $5,452.47. 

And plaintiff alleges in his complaint, and upon trial testified, that  
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a t  time of delivery of articles of equipment under the lease of equip- 
ment of 31 May, 1957, there was a telephone installed in the house 
trailer office included in the lease, and that defendant agreed t o  have 
it  changed to his name, but did not do so, and a total of $236.75 in 
charges were made for June and July, 19.57, for which defendsnt is 
indebted t o  plaintiff. 

And defendant, answering denies that he is indehted to  plaintiff, 
andi for further answer, defense and cross-action, sets up counter- 
claim against plaintiff averring contract by which plaintiff agreed t o  
do certain of the work on said highway project in respect to  which 
defendant had a profit of $16,065.43; and that on or about the 1st 
day of May, 1957, plaintiff commenced such work and continued 
working until the 30th day of May, 1957, a t  n-hich time plaintiff, 
without any just cause therefor, wilfully and deliberately breached 
his contract in manner stated; and as a result thereof defendiant was 
forced to enter into the "equipment lease" referred to in the com- 
plaint, and to use his own men and equipment and to hirc other men 
and make other expenditures as there related, and as a result thereof 
defendant has been damaged, and plaintiff is indebted to him in sum 
of $16,065.43, for which defendant prays recovery. 

And plaintiff replying, reiterates his original prayer for relief. 
Upon trial in Superior Court both plaintiff and defendant testified, 

and each offered evidence tending to support his contentions and 
each moved for judgment, as of nonsuit. Plaintiff's motion as  to de- 
fendant's cross-action was allowed. The case was submitted t o  the 
jury under charge of the court on one issue only, to wit: "1. I n  what 
amount, if any, is the defendant indebted to the plaintiff?" which 
the jury answered "$4,451.24." 

And to judgment signed in favor of plaintiff in accordance there- 
with defendant excepted and appealed to Supreme Court, andl assigns 
error. 

Addison Hewlett, Jr., Napoleon B. Barefoot for plaintiff, appellee. 
Weeks & Muse for defendant, appellant. 

WINBORNE, C. J. The pivotaI question on this appeal revolves 
around assignment of error No. 8 based upon exception No. 20 taken 
to the action of the trial court in sustaining motion of plaintiff for 
nonsuit of defendant's cross-action or counterclainl on the ground 
that  i t  is based on an alleged breach of an oral contract which was 
substituted by the written lease agreement which, as expressed by 
counsel for plaintiff, brings in the principle of novation. 
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I n  this conneation "Novation may be defined as a substitution of a 
new contract or obligation for an old one which is thereby extinguished 

* The essential requisites of a novation are a previous valid obli- 
gation, the agreement of all the pa t i e s  to the new contraot, the extin- 
guishment of the old contract, and the validity of the new contract 
.*. 11 . 66 C. J. S. Novation Secs. 1 and 3. 

"Novation implies the extinguishment of one obligation by the sub- 
stitution of another." Walters v. Rogers, 198 N. C. 210, 151 S. E. 188. 
Turner v. Turner, 242 N. C. 533, 83 S. E. 2d 245; Bank v. Supply Co., 
226 N. C. 416, 38 S. E. 2d 503. 

"Ordinarily," as stated in Growers Exchange v. Hartman, 220 N. C. 
30,16 S. E. 2d 398, in opinion by Devin, J, later C. J., "in order t o  con- 
stitute a novation the transaction must have been so intended by the 
parties." 

Indeed this headnote in Bank v. Supply Co., supra, that "Where the 
question of whether a second contract dealing with the same subjeot 
matter rescinds or abrogates a prior contraot between the parties de- 
pends solely upon lthe legal effeot of the latter instrument, the question 
is one of law for the courts" epitomizes the holding of this Court. 

Now applying these principles t o  the factual situation in instant case, 
all the facts and circumstances are not uncontroverted. For instance, 
while plaintiff alleges in paragraph Twelve of his complaint that "de- 
fendant, on May 31, 1957, decided to lease equipment of plaintiff in 
lieu of giving plaintiff a written contrad" this allegation is catworical- 
ly denied in the answer of defendant. And while there may be other 
evidence bearing on the question of intent, i t  appears that a case for the 
jury is presented. Hence in the ruling made, apparently as a mather 
of law, the trial court erred in material aspect for which there must be 
a new trial. 

Other assignments of error have been duly considered, and in them 
prejudicial error is not made to appear. Indeed the matters to which 
they refer may not recur on another trial. Hence for error pointed 
out, there will be a 

New Trial. 
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-WRS. EDNA GORDON, ADMINISTRATBIX OF THE ESTATE OF CRAWFORD 
GORDON, DECEASED; GEORGE WASHINGTON EILMORE, ADMINI~TRA- 
TOR OF THE ESTATE OF JOHN ELMORE, DECEASED; ADA ALLEN, ADMIN- 
ISTRATRIX OF THE ESTATE OF LASCO WILEY, DECEASED; FRANK G I G  
LIAM, BEN MIXON, AND McKINLEY JUNIOR TUOKBR v. NORTH 
CAROLINA STATE HIGHWAY AND PUBLIC WORKS OOMMISSION. 

(Filed 2 July, 1959.) 

1. State  % 3 b  
Evidence tending to show that  an employee of the State Highway 

Commission was driving a truck a t  a speed of 15 to 20 m.p.h. dawn- 
grade, that  the brakes suddenly failed, t h a t  the buck  gathered momen- 
tum and that  the right front wheel came off a t  a sharp curve causing 
,the vehicle to overturn, resulting in the injuries in suit, but that  the 
driver did not lose control until after the brakes had failed, and that  
he then did everything possible to avoid the  mishap, held insuficient to 
show negligence on the par t  of the driver. 

The evidence tended to show that  the brakes of the truck i n  question 
suddenly gave way while i t  was traveling downgrade, that i t  gained 
rmomentum and a front wheel came off on a sharp curve, causing i t  to 
overturn, resul thg in the injuries in suit. The evidence further tended 
to show that the truck had been inspected before being placed in service, 
and that i t  had been operated without mishap for  one week prior to the 
occasion in suit, and there was no evidence that  the inspection and re- 
pair of the truck were improperly done. Held: The evidence is insum- 
cient t o  show that  respondent sent the passengers out in a truck known 
to be in such condi,tion as to endanger their lives or safety. 

3. State  8 3- 
The findings of fact by the Industrial Commission in a proceeding un- 

der  the State Tort Claims Act a re  conclusive when supported by compe 
t e a  evidence even though there be evidence which would support a 
contrary flhding. 

APPEAL by claimanb from Campbell, J. ,  October, 1958 Civil Term, 
MADISON Superior Court. 

This is a proceeding before the North Carolina Industrial Commis- 
sion to recover under the Tort Claims Act (G. S. 143-291, et  seq.) for 
the deaths of Crawford Gordon and Lasco Wiley, and for injuries to 
John Elmore, Frank Gilliam, Ben Mixon, and McKinley Junior Tucker, 
alleged ito have been caused by the negligent acts of the respondent 
North Carolina State Highway & Public Works Commission. The 
particular acts of negligence upon which the claimants rely are alleged 
to have been committed by the named employee and agent, Wade Jun- 
ior Garden, truck driver. Each claimant alleges as a basis for liability, 
the following negligent a&: 
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"1. Said truck was being operated ait a high and unlawful rate of 
speed prior to and a t  the time of collision and upset. 
"2. Said truck was not lawfully and properly maintained but was 
operated in a dilapidated, defective and dangerous condition, and 
without proper brakes, all of which was known to State Highway 
Commission, its agents and employees. 
"3. That said truck was operated by said employee in a negligent, 
unlawful and careless manner in his failure to observe and heed 
existing driving condittions and to keep same under control." 

Those killed and injured were prisoners assigned to work on the roads 
under the State Highway & Public Works Commission. At the tiwe 
of the accident, June 2, 1955, the prisoners mere being returned f ~ o i n  
work to camp in a State Highway & Public Works truck driven by 
Wade Junior Garden. In their brief, all claimants state: 

"On that date, as the truck was being driven on a inountain road, 
U. S. Highway 25-70, in Madison County, transpoi-ting the ahwe 
named prisoners, a t  a speed of about 15 to 20 miles per hour, down- 
grade, the driver heard a popping noise, attempted t o  @ply the 
footbrakes and found they were inoperative. One Meadows, an 
employee of defendant, riding in the cab of the truck, attempted to 
apply the emergency brake, which had no noticeable effect on lthe 
speed of the truck (R. 38). The driver then shifted into second 
gear, as the truck picked up speed, but the gears apparently broke 
or stripped and would not hold (R. 39). With no gears and no 
brakes, the truck and trailer continued down the road, increasing 
speed, out of control, until the right front wheel came off on a 
sharp curve, and caused the vehicle t o  turn over (R. 38, 39), re- 
sulting in the death of Lasco Wiley and Crawford Gordon, and 
injuries t o  the other prisoners. John Elinore died a t  a lruter date, 
after institution of this action, of causes not related to the accident 
in question." 

After both parties had presented their evidence, the hearing com~nis- 
sioner, Thomas, found as a faot the evidence failed to establish a, 

negligent act on the part of any designated State department or em- 
ployee and concluded as a matter of law the State Highway & Public 
Works Commission was not liable. Awards were made denying all 
claims. Upon review before the full Commission, the findings of the 
hearing commissioner, his conclusions of law and awards were in all 
respects approved and affirmed. After hearing on the record pursuant 
to appeal, the Superior Court of Madison County entered judgment 
affirming the full Commission, from which the claimants appealed. 
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Malcolm B. Seawell, Attorney General, Kenneth Wooten, Jr., Asst. 
Attorney General, Parks H. Icenhour, Trial Attorney, for the State. 

Meekins, Packer & Roberts for plaintiffs, appellants. 

HIGGINS, J. All claims filed with the North Carolina Industrial 
Commission alleged the same negligent acts. All the evidence shows 
the (truck involved in the accident was being operated a t  a speed of 15- 
20 miles per hour prior to the brake failure, and that the increased 
speed thereafter was because of that  failure. There was no evidence 
of speed or of the negligent, unlawful, or careless operation of the truck 
on the part of the driver Garden until the brake failure caused loss of 
control. Claimants' alleged negligent a d s  one and three are not sup- 
ported by evidence. 

Claimants rely, in the main, on their claim that  the truck was un- 
lawfully maintained and "was operated in a dilapidated, defective and 
dangerous condition, and without proper brakes, all of which was 
known to" the respondent. The evidence fails t o  disclose negligent 
failure to inspect the truck by any named agent or employee of the 
State Highway & Public Works Commission charged with that duty. 
Lawson v. Highway Commission, 248 N. C. 276, 103 S. E. 2d 366; 
Tucker v. Highway Commission, 247 N. C. 171,100 S. E. 2d 514; Flynn 
v. Highway Commission, 244 N. C. 617, 94 S. E. 2d 571. 

A case of liability for injury could be made out by showing some 
designated agent or employee of the respondent sent prisoners out on 
the highway in a truck known to be in such condition as to endanger 
their lives or safety. The act of placing prisoners in a place of known 
danger where injury would probably result would be a negligent act 
under the cases cited. The evidence disclosed the truck involved in 
the accident had been inspected and put in storage to be taken out as a 
epare. When the regular vehicle broke down, (the truck was impeded 
and placed in service and used for transporting prisoners from the 
camp to the project, operated as a dump truck during the working 
hours, and then used to return the prisoners rto camp at the end of thc 
day. For these operahions the truck beds were changed. The vehicle 
had operated normally for one week during which i t  was in daily use. 

The truck driver, Garden, a witness for the claimants, testified: "I 
was coming down through there (the mountain), driving 15 to 20 miles 
per hour. So, I heard something pop and I slammed on the brakes . . 
So, I told him (Meadows, khe foreman riding in bhe cab), I didn't have 
no brakes . . . He reached down to get the emergency brake . . ." The 
emergency brake did not stop the truck. Meadow8 jumped out. "All 
there was for me to do was ride i t  on and turn up the mountain . . . I 
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. . . made the sharp curve (about one-half mile from lthe point where 
the brake gave way) and the wheel jumped off and it turned over . . . 
It had an emergency brake on it. It would hold it sitting dill, but I 
did not try to stop with it,. . . . I had been driving it about a week. . . . 
I t  had good brakes on i t  till then." 

The mechanic for the respondent testified: "Prior to June 2, 1955, we 
worked on the truck involved in the accident. We did get (the truck 
ready for the job. . . . checked the brakes . . . i+, was capable of going 
out on the job and hauling the men. We checked the brakes, the 
brakes were all right when the truck went out . . . At the time i t  ww 
one of as good trucks as any we had." 

The claimants offered a witness who qualified as an expent mechanic 
familiar with trucks of the type involved in the accident. In answer to 
u hypothetical question, he testified: "Could be several reasons that 
would cause that outer wheel bearing to burst or disintegrate . . . It 
could be lack of grease, bad adjustment, defective bearing; could be a 
defective hub, inside where the bearing fits could be defective. . . . The 
most common causes . . . would be lack of grease. . . . I am of the opin- 
ion if that hand brake . . . was in good condikion . . . you could stop 
the truck with it." 

The Commission found as a fact there was no evidence when the 
wheel assembly on the truck was packed with grease or as to what 
caused the failure of the emergency brake, or that hhe inspection or 
repair of the ltruck were improperly done. "That Garden and Mea- 
dows, when confronted with the sudden emergency, took all measures 
reasonably available. . . to avoid the wreck, and neither . . . was guilty 
of any negligent act in connection with the wreck." 

Upon the facts found, the commission concluded as a matter of law, 
'<The plaintiffs in lthe subjeot cases have failed to establish a negligent 
act on the part of any of the named State employees." 

The Commission's findings of fact are supported by competent evi- 
dence and they are conclusive on appeal, even though there is evidence 
to suppont a finding to the contrary. Blalock v.  Durham, 244 N. C. 
208, 92 S. E. 2d 758, and lthe many cases there cited. 

The judgment of the Superior Court of Madison County is 
Affirmed. 
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PAUL T. MENZEL AND w m ,  SARAH E. MmNZEL (NEE SARAH E. 
CREEKMORE) v. LUCILE R. MENZEL AND PAULINE C. MENZEL, 
INFANT CHIIDBEN O F  PLAINTIFFS; MILES N. OVERTON AND GRANDY 
B. OVERTON 

AND 

PAULINE MENZDL WILLIAMS, PETITIONEX, MOVANT V. C H A R L m  CAM- 
DEN BLADIDS, MELICK WEST BLADE%, AND LEMUEL SHOWELL 
BLADES, JR., TRUS'PEES UNDEB THAT CEBTAIN APXEEMENT XECORDED IN 
DEED BOOK NO. 98 AT PAGE NO. 402, OFFICE O F  THE REQISTEB OF DEEDS OF 
PASQUOTANK COUNTY, AXD SARAH E. MENZEL (NEE SARAH E. 
CREEKMORE). 

(Filed 23 September, 1959.) 

1. Judgments  5 !L5- 
The remedy t o  obtain relief from a n  erroneous judgment is by appeal 

or proceedings equivalent thereto taken in due time. G-S. 1-268, G.S. 1-269. 

2. Sam- 
The remedy t o  obtain relief from a n  irregular judgment, including 

irregularities resulting from fraud, is by motion in the cause. 

3. Judgments  5 27d- 
An irregular judgment is one entered contrary in some material r e  

spect to the course of practice and procedure allowed and permitted by 
law, and such judgment may be set  aside only upon a showing by de- 
fendant that  he has a meritorious defense and has acted with due dili- 
gence. 
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4. Judgmenta 8 ab- 
The remedy to set aside a flnal judgment for f raud is by independent 

action, since the right to the  relief depends upon extraneous facts which 
the parties a r e  entitled to have found by a jury. 

5. Judgments  Q 278 -  
A judgment which is regular on the face of the record is not void for 

fraud but  only voidable. 

6. Judgments  Q 25- 
Attack of a judgment by motion in the cause on the ground of want 

of proper service requires the  court to  examine the  judgment roll to 
ascertain if on its face it showed proper service, and if the judgment 
roll would itself disclose vitiating irregularities in  service without the 
necessity of the introduction of evidence aliun.de, motion in the cause 
is the proper procedure. 

7. Process Q 6- 
Where the amdavit for  service by publication, the order of publica- 

tion and the published notice, give notice to conjtingent remaindermen 
of the institution of a n  action "concerning real estate of which the 
Superior Court of the said county has jurisdiction," the service by pub- 
lication is defective. G.S. 1-98, G.S. 1-99. 

8. Judgments  Q 28- 
The procedure to attack a judgment rendered out of term and out of 

the county on the ground of want of consent to  such hearing is by mo- 
tion in the cause, since the question may be determined by the judgment 
roll and the court minutea without the necessity of evidence aZ2unde. 

9. Estates Q 7- 
Prior to the enactment of G.S. 44-11 permitting the payment to the 

life tenant of the value of her estate, i t  would seem that  upon applica- 
tion for  sale for  reinvestment of a n  estate subject to remainders the 
court could only determine the estates which the several partiea had in 
the  land and the desirability of sale and reinvestment of the entire 
proceeds. 

10. Jndgmenta Q 25- 
I n  order to set aside for  irregularities a judgment for the sale of 

land for  reinvestment, the court must find that  the irregularities ma- 
terially prejudiced the rights of the movant, that  movant aoted with 
due diligence, and 'that she L entitled to  the relief a s  against subse- 
quent purchasers of the land, and  all  who were parties to  the original 
action a re  entitled to  notice and a n  opportunity to  be heard. 

HI WIN^, J., not sitting. 

APPEAL by movant from Paul, J., April 1959 Term of CAMDEN. 

LeRoy,  Goodwin & Wells for movant appellant. 
Wor th  & Horner for appellees. 
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~ E N Z E L  2). &ZEL AND WILLI.~MB 2). BLADES. 

RODMAN, J. On 12 February 1912 summons issued for defendants 
from the Superior Court of Camden County in an action entitled 
"Paul T. Menzel and wife, Sarah E. Menzel (nee Sarah E. Creelc- 
more) v. Lucile R. Menzel and Pauline C .  Menzel, Infant Children 
of Plaintiffs; Miles N. Overton and Grandy B. Overton." This sum- 
mons was returned "not t o  be found" as t o  all defendants. 

I n  September 1912 plaintiffs filed a complaint alleging in substance: 
Bailey J. Overton died in 1884 leaving a will which had been duly 
probated in Camden County, copy of which was annexed t o  and made 
a part of the complaint; he left as his heirs his widow, then dead, and 
a granddaughter, the plaintiff Sarah; Bailey J. Overton died seized of 
real estate in Camden County, a portion of which descended to plain- 
tiff Sarah as heir a t  law, subject t o  the life estate of the widow which 
had then terminated; the remaining real estate was devised to Sarah 
for life with remainder to  her issue, should she leave any, and if 
Sarah should die without issue, to  his nephews Miles N. Overton and 
Grandy B. Overton; the plaintiff Sarah was by descent and the terms 
of the will the owner in fee of all the land of which Bailey Overton 
died seized; a sale of the property and reinvestment of the proceeds 
was desirable and t o  the best interest of the owners. The prayer of 
the con~plaint was that  plaintiff Sarah be declared the owner in fee 
of said lands and' for a sale and reinvestment of the proceeds. On 
24 May 1912 Sarah Menzcl made an affidavit that  defendants were 
not residents of the State of North Carolina and could not be found 
therein; that  a causc of action existed in favor of the plaintiffs against 
the defendants; that the defendants were proper parties t o  an action 
relating to real estate described in the will of Bailey J. Overton. At 
the spring term 1912 the clerk made an order for publication of sum- 
mons, based on the affidavit of plaintiff Sarah, returnable "at the fall 
term 1912 of the Superior Court of Camden County, beginning on the 
second Monday after the first Monday in September, 1912"; on 28 
May 1912 the clerk signed a notice for publication in a newspaper 
notifying defendants that an action had commenced in the Superior 
Court of Camden County "concerning real estate, of which the Su- 
perior Court of the said county has jurisdiction . . ." The notice di- 
rected the defendants to  appear a t  a term to be held "on the first 
Monday after the first Monday in September, 1912." At the spring 
term 1913 counsel for plaintiffs applied t o  the clerk for the appoint- 
ment of a guardian ad litern for Lucile and Pauline Menzel. On 12 
March 1913 the clerk entered an order reciting: "It appearing t o  the 
Court that  the defendants Lucille cP: Pauline Menzel are minors with- 
out general or testamentary guardian and i t  appearing that  C. E. 
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MENZEL 9. M E N Z ~  AND WILLIAMB 2). BWEB. 

Thompson is a suitable and discreet person to represent their interest 
in this cause, i t  is therefore considered and adjudged that  . . . . . . 
be and is hereby appointed guardian ad litem . . ." On 12 March 1913 
C. E. Thompson, guardian ad litem, filed an answer for the infants 
admitting all of the factual allegations of the complaint, denying 
plaintiffs' conclusions. At the spring term 1913, which convened 10 
March 1913 (c. 38 P.L. 1911) Judge B. 3'. Long, presiding, entered 
an order reading: "In thie cause all parties consenting, i t  is considered 
and adjudged that  the same be heard out of term and out of the 
county a t  spring term 1913 of Chowm County Superior Court." The 
record presently before us does not disclose the date this order was 
signed by Judge Long. Judge H. W. Whedbee construedl the will and 
rendered judgment declaring plaintiff Sarah the owner of all the lands 
for her natural life with remainder over t o  such issue of Sarah as 
should be living a t  her death, and if none should then be living, to the 
defendants Overton. Judge Whedbee, finding a sale for reinvestment 
was to the interest of all parties, directed a sale providing "that the 
proceeds of said sale, less cost of sale be reinvested under order of this 
Court." The judgment then directed that  the value of the life estate 
be ascertained "and commuted, shall be paid to, or allowed in pay- 
ment for said land, should she become the purchaser." The commis- 
sioner advertised the property for sale on 6 October 1913. Plaintiff 
Sarah became the purchaser for $3,200. The sale was reported by the 
commissioner. The value of the life tenant's estate wais ascertained 
to  be $2,658.68. The commissioner wm, a t  the November term 1913, 
directed to execute the deed and disburse the proceeds. Pursuant to 
this order, deed was made to Sarah Menzel. 

In  December 1958 Pauline Menzel Williams, nee Pauline Menzel, 
filed in the Superior Court of Camden County a motion, service of 
which was accepted by L. S. Blades, Jr., Charles C. Blades, and Melick 
W. Blades, and Sarah E. Menzel. The motion so filed asserts that 
the original summons issued in February 1912, the complaint, the af- 
fidavit for publication of 24 May 1912, the order of publication, the 
order of appointing guardian ad litem, the answer of the guardian 
ad litem, the order directing the hearing a t  Chowan Superior Court, 
judgment signed by Judge Whedbee, the order determining the life 
estate of Sarah Menzel, the confirmation of the sale, and all other 
orders, judgments, and proceedings in said action should be set aside 
and declared null and void, including the deed from the commissioner 
to the life tenant. As reasons for the motion she asserted the action wus 
never in fact instituted by Sarah E. Menzel, no'guardian ad litem was 
ever properly appointed for movtant, no proper an'swer was ever filed in 
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said action by any guardian ad litem, '(the orders and judgments en- 
tered and the proceedings had in the aforesaid 1912 proceeding were 
improperly and improvidently had and entered, without legal authori- 
ty, basis or justification," Paul T. Menzel, plaintiff, perpetrated a 
fraud upon Sarah E. Menzel, the other plaintiff, and for other reasons 
assigned in her affidavit, copy of which she attached to her motion 
and notice. In the affidavit i t  is asserted that Lucile Menzel was 
dead, leaving movant Pauline, who had intermarried with F. Webb 
Williams, as her heir a t  law; that  movant was only five years of age 
when summons issued for her in 1912, that movant did not know 
until the latter part of 1957 of the adion instituted in 1912; that she 
had not been properly served with process; and the appointment of 
guardian ad litem and filing of the answer were improper'; '(at no 
time was any consent or approval given or accorded to any step, or- 
der, or part of the above-entitled 1912 proceeding by this affiant, her 
mother, Sarah E. Menzel, any properly appointed guardian of the 
minor defendants therein, any properly employed attorney, nor any 
other person connected therewith." The affidavit charges there were 
"no proper notice of hearings, consent t o  hearings, advertisement for 
service or for sale, nor any other proper or legal step taken in said 
proceeding which might in any way or manner accord to the same 
thc validity or support of law or justice." She further states facts 
tending to show that Paul T. Menzel, her father and one of the plain- 
tiffs, perpetrated a fraud on the court and on her and her mother. She 
asserts that the property was sold for far less than its value, that she 
never received anything from the proceeds of sale, that  i t  was sub- 
sequently acquired by Dr. L. S. Blades with knowledge of the defects 
in the proceeding. Respondents claim under L. S. Blades. 

Sarah Menzel filed no answer to the motion. Respondents Blades 
filed a ('Request for Denial of Motion." As a basis for the motion to 
dismiss, they asserted movant based her motion on fraud, and since 
a final judgment had been entered and the action terminatedl, relief 
could not be obtained by motion in the cause, but an independent 
action was the proper and exclusive means to obtain relief. Respond- 
ents further asserted that movant was barred by the lapse of time- 
45 years--since the judgment was entered and deed made. 

At the spring term 1959 of Camden all parties in interest consented 
that Judge Paul, who was then presiding over the Superior Court of 
Camden County, should hear the matter a t  the May term of Pas- 
quotank Superior Court and enter judgment t o  the same effect as if 
heard and entered in Camden. 

Movant, a t  the hearing in Plasquotank, offered in evidence the 
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judgment roll in the Camden action of 1912. Upon objection of re- 
spondents i t  was excluded. The judgment states: "After hearing the 
reading of Pauline Menzel Williams' Notice and Motion and her A 5 -  
davit and Petition, and after hearing the reading of the named Re- 
spondents' Request for Denial of Motion, and after hearing argu- 
ment of counsel, the Court being of the opinion that  respondents' 
Motion should !be determined on the petition and pleadings them- 
selves and that  i t  should rule on respondents' Rcquest for Denial of 
Motion, treating respondents' Motion and contentions a s  being that  
if the allegations or averments of said movant's Motion and Affidavit 
be admitted, slie is not entitled to the relief sought by her in the 
manner presented, and the Court being of the opinion that  movant's 
Motion and Affidavit are based upon allegations of fraud allegedly 
practiced in the suit in Camden County in 1912-13, and that  more 
than forty (40) years have elapsed since the seeking of any relief in 
said suit of said 1912-13, SUSTAINED Respondents' OBJECTION 
. . ." The court thereupon entered judg1nen.t allowing the respondents' 
motion to dismiss. It is from this judgment that movant appealed. 

The proper procedure to obtain relief from a judgment depends 
on the reason asserted for its invalidity. 

To obtain relief from a mistaken interpretation of the law result- 
ing in an erroneous judgement the conlplaining party has his remedy 
by appeal or proceedings equivalent thereto tlaken in due time. G.S. 
1-268 and 269; Moore v. Hun~phreg, 247 N.C. 423, 101 S.E. 2d 460; 
Mills v. Richnrdson, 240 N.C. 187, 81 S.E. 2d 409; Crissman v. Pal- 
nter, 225 N.C. 472, 35 S.E. 2d 422; Dail v. Hawkins, 211 N.C. 283, 
189 S.E. 774. 

To obtain relief from an irregular judgment, that  is, one entered 
contrary in some material respect to the course of practice and pro- 
cedure allowed and permitted by law and not a mere erroneous inter- 
pretation of the law, the injured party should proceed by motion in 
the original cause. Collins v. Highway Com., 237 N.C. 277, 74 S.E. 
2d 709; Simms v. Snmpson, 221 N.C. 379, 20 S.E. 2d 554; Cox v. 
Boyden, 167 N.C. 320, 83 S.E. 216; Massie v. Hainey, 165 N.C. 174, 
81 S.E. 135; Houser v. Bonsal, 149 N.C. 51; Simmons v. Box Co., 148 
N.C. 344; Whitehurst v. Transportation Co., 109 N.C. 342; William- 
son v .  Hartman, 92 N.C. 236. To obtain relief from an irregular judg- 
ment, movant must allege and show that he has a meritorious defense 
and acted with diligence upon discovering the wrong done him. Frank- 
lin County v.  Jones, 245 N.C. 272, 95 S.E. 2d 863; Duffer v. Brunson, 
388 N.C. 789,125 S.E. 619; Gough a. Bell, 180 N.C. 268, 104 S.E. 535. 

n' l~err  n judgment has been obtained by fraud and the action h<s 
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terminated, an independent action to vacate the judgment is proper. 
Williamson v. Hartman, supra; Sharp v. R.R., 106 N.C. 308; Carter 
v. Rountree, 109 N.C. 29; Fouder v. Fowler, 190 N.C. 536, 130 S.E. 
315. The reason for this rule is aptly stated in Simmons v. Box Co., 
supra: "When i t  is sought to set aside a judgment for fraud, that must 
be done by an independent action, becaulse i t  depends upon extraneous 
facts, which the parties are entitledr t o  have found by la jury. The judg- 
ment is not void for fraud, but voidable. On the face of the record it 
is regular. But when i t  is sought t o  set aside a judgment for irregu- 
larity, in that  there has been no service of summons, i t  is for the court 
to find the facts and correct the record to  speak the truth, and if in 
fact there was no service of summons or \appearance by the defendant 
(which would waive service of summons), the judgment is void." 

Material irregularities, which result from fraud, t o  a party's preju- 
dice are properly corrected by motion in the cause. McLean v. McLenn, 
233 N.C. 139, 63 S.E. 2d1 138; Henderson v. Henderson, 232 N.C. 1, 
59 S.E. 2d 227. 

The motion asserts the orders on which the court assumed jurisdic- 
tion were entered "without legal authority, basis or justification." 
The affidavit states movant had not been ,properly served with pro- 
cess. True movant does not e labra te  on her statement that  she had 
not been properly served, but we are of the opinion and hold that 
this averment was sufficient to require the court to examine the judg- 
ment roll t o  ascertain if it, on its face, showed service of process. 
Such an examination would be made with the provisions of the Rev. 
442 and 443, now in substance G.S. 1-98 and 99, in mind. Such an 
examination would, we think, disclose questions as to the sufficiency 
of the affidavit, the order of publication, and the published notice, 
which merely notifies defendants of the institution of an action "con- 
cerning real estate, of which the Superior Court of said county has 
jurisdiction." Bacon v. Johnson, 110 N.C. 114; Comrs. of Roxboro v. 
Bumpass, 233 N.C. 190, 63 S.E. 2d 144; 72 C.J.S. 1099. 

The motion is also sufficient t o  challenge the validity of the judg- 
ment rendered by Judge Whedbee on a t  least %wo grounda: (1) Was 
there consent to a hearing outside of Camden County? This would 
seem to raise the factual question: Was the order signed by Judge 
Long entered before or after the answer was filed by C. E. Thompson 
ais guardian ad litem? That  fact could be determined by an examina- 
tion of the minutes of the court. No par01 evidence wouldr be required 
to  find the answer. A judgment rendered out of the county without 
consent is subject to attack by motion in the cause. Cox v.  Boyden, 
167 N.C. 320, 83 S.E. 246. (2) Conceding consent to a hearing, could 
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the court under the complaint, and answer and the consent order do 
more than determine (a)  the estates which the several parties took 
under the will of Bailey J. Overton, and (b) the desirability of a 
sale and reinvestment of the entire proceecls? Rev. 1590; Pruitt v. 
Taylor, 247 N.C. 380, 100 S.E. 2d 841; McCuUen v. Durham, 229 N. 
C. 418,50 S.E. 2d 511; Simms v. Sampson, supra; Land Bank v. Davis, 
215 N.C. 100, 1 S.E. 2d 350; Caudle v. Morris, 160 N.C. 168, 76 S.E. 
17. The statutory authority now given to ascertain and pay over t o  
the life tenant the present value of his interest was inserted in what 
is now G.S. 41-11 by c. 88 P.L. Extra Session 1921. 

It would not seem necessary to take par01 testimony to determine 
whether the irregularities asserted by movant exist. The judgment 
roll and court minutes should provide the answers. The motion and 
accompanying affidavits, when liberally construed, were, in our opin- 
ion, sufficient t o  require the court t o  examine the record for the pur- 
pose of determining which, if any, of the asserted irregularities exist- 
ed. Movant, appellant, insists in her brief and on oral argument that 
her attack on the judgment and the sale made pursuant thereto is 
based on the irregularities asserted in the motion and affidavit, and 
not for fraud, except as ik may have caused the irregularities. Thc 
language of the motion is admittedly general. The court may, of 
course, require movant to specifically identify the irregularities on 
which she relies to vacate ithe judgment. The court is likewise en- 
titledr to be informed of the reasons which movant asserts in sup- 
port of her claim of irregularities. 

If the court, upon an examination of the record, finds irregularities, 
i t  must, before affording relief, find: (1) the irregularities materially 
prejudice the rights of movant; (2) movant has acted with diligence: 
and (3) she is entitled to relief as against present claimants. Hawis 
v. Bennett, 160 N.C. 339, 76 S.E. 217. 

We read the affidavit which movant filed with the motion as in- 
tended to allege facts on which the court can find these requisite. 
The fraudulent acts charged to her father, one of the plaintiffs, are 
not asserted as  a basis for relief but merely to  explain why movant 
had not previously acquired knowledge of the judicial proceeding pur- 
porting to  divest her of her interest in the real estate and hence the 
long delay in seeking to have the sale declared void. She apparently 
recognizes that  merely because she was a contingent remainderman 
she would not be permitted t o  wait until the estate beaame vested 
and she had a present right of possession before attacking the judg- 
alrnt. Harris v. Bennett, supra. 

Thc motion and affidavit are sufficient to require the court to in- 
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vestigate the charge of irregularities, hear the evidence, and make 
proper findings h e d i  thereon. Notice of the motion does not appear to 
have been given to Miles N. Overton and Grandy B. Overton or their 
successors in interest. As parties to the original action i t  would ap- 
pear that they are entitled to be heard and thsat notice of the motion 
should be given to them. 

Reversed. 

HIGGINS, J., not sitting. 

I IE  P. AUSTIN PERCELL SKINNER v. CHARLIE H. JERNIGAN AND EDD 
AND 

PERCY BRO!@HE;RS, A MINOR, BY HIS FATHER AND NEXT FRIEND JAMES 
BROTHERS, v. CHARLIE H. JERNIGAN AND EDDIE P. AUSTIN. 

(Filed 23 September, 1959.) 

1. Appeal and  Error 5 6 0 -  

Decision on a former appeal that  the evidence was sufficient to  be 
submitted to the jury on the issue of negligence precludes the conten- 
tion that  nonsuit should have been entered upon the subsequent trial 
upon substantially identical evidence. 

2. Negligence 88 11, 1- 
Acts or omissions relied on a s  constituting contributory negligence 

must be specifically pleaded by defendant in his answer and proven by 
him on the trial. 

3. Negligence 5 19c: Automobiles 55 44, 4 9 -  

Where defendant driver does not allege that plaintiffs, passengers 
standing on the body of the truck, were guilty of contributory negligence 
in  shifting their weight a s  defendant was turning a curve, so as to con- 
tribute to the truck's overturning upon the curve, the court properly 
disregards such element of contributory negligence in passing upon the 
sufficiency of the evidence to  require the  submission of the issue of con- 
tributory negligence to the jury. 

4. Automobiles 5 42i, 49- 

The fact that plaintiff passengers were standing on the body of 
a n  unloaded struck holding on to the cab and the sides of the truck, in 
$he absence of any evidence showing circumstances indicating that  such 
m i t i o n  was inherently o r  apparently dangerous, is insufficient to re- 
quire the submission of the issue of the contributory negligence of 
plaintiffs to the jury. Further, even if i t  be conceded that  such acts con- 
stituted contributory negligence, the taking of such position could not 
be a proximate cause of an accident occurring when the truck over- 
turned on a curve because of excessive speed. 
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5. Automobiles 40- 
Where the evidence tends to show that the truck overturned when 

t h e  driver attempted to turn into a paved road from a n  intersecting d i r t  
road at a n  excessive speed, that  plaintms, standing on the body of t h e  
truck and holding on to the cab and sides of the truck, remonstrated 
with the driver about t h e  excessive speed pfior to the  accident but  had  
no opportunity to leave the truck prior thereto, the evidence is insufll- 
cient to support the submission to the jury of a n  issue of their contribu- 
tory negligence. 

6. Automobiles 8 MI- 
Where evidence discloses that  a n  employee was driving the vehicle 

registered in the name of the employer, and there is evidence tha t  the 
employee was driving on the occasion in question on a purely per- 
sonal mission without the knowledge or consent of the employer, the 
court by virture of C:S. 20-71.1, properly submits the issue of the em- 
ployer's liability to the jury under instructions t h a t  if the jury should 
dnd  that  the employee was engaged in a purely personal mission without 
the knowledge or consent of the employer the jury should answer the 
issue in the negative. 

HIMINS, .T., not sitting. 

APPEAL by defendants from Paul, J., January Civil Term 1959 of 
PERQUIMANS. 

Two civil actions instituted to recover damages in each case for 
personal injuries sustained by the overturning of a motor truck, al- 
leged to have been caused by the actionable negligence of the de- 
fendant Austin, who was driving the motor truck a t  the time as an  
agent or employee of his co-defendant Jernigan and with his knowl- 
edge and consent. 

The two alleged causes of action grew out of the same overturning 
of the motor truck. By consent of the parties the two cases were tried 
together, and so heard on appeal in this Court. 

These cases were before this Court a t  the Fall Term 1956, upon 
the appeal of the defendants from judgments based on verdicts award- 
ing the plaintiff Brothers damages in the amount of $35,000.00, and 
the plaintiff Skinner damages in the amount of $500.00. In the first 
trial, as in the second trial, the suits of the two plaintiffs were tried 
together in the Superior Court, and so heard on appeal in this Court. 
The opinion of this Court on the former appeal is reported in 244 
N.C. 441, 94 S.E. 2d 316, where a summary of the evidence of the 
parties a t  the first trial is stated, t o  which reference is hereby 
specifically made. In the first trial the defendants excepted to the de- 
nial of their motions for judgments of nonsuit. This Court on the 
former appeal held that these motions for judgments of nonsuits were 
properly denied. However, a new trial was g r a n t 4  because of the 
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admission of incompetent and prejudicial evidence as to  tehe dcfend- 
ant Jernigan. 

The second trial was had a t  the January Civil Term 1959 of Per- 
quimans County Superior Court. The pleadings of the plaintiffs and 
the defendant Jernigan were the same in both trials. I n  1957 the de- 
fendant Austin attained his majority, and by an ordler of court en- 
tered a t  the October Term 1957 of Perquimans County Superior Court 
the answers of his guardian ad litem were withdrawn, and he filed 
answers as an adult. The answers of Austin's guardian a d  litem and 
his own answers were substantially the same in both trials, with 
these exceptions: the answers of the guardian ad  litem admit that  on 
the  night referred to  in the comp1aint.s Austin was driving the motor 
truck with the general knowledge and general consent of his co-de- 
fendant Jernigan, and do not deny allegations in the complaints th'at 
he was driving the motor truck as agent, servant or employee of his 
co-defendant Jernigan: the answers filed by Austin as  an adult ad- 
mit  that  he was driving the motor truck on the night referred to  in the 
complaints, but deny that his co-defendant Jernigan had any knowl- 
edge of the fact, and deny that  he was driving the motor truck as the 
agent, servant or employee of his co-defendant Jernigan. All the 
parties offered evidence at the second trial, as they did a t  the first 
t.rial. TVe have carefully studied the evidence offered a t  both trilals, 
find the evidence of all the parties a t  the second trial was substa.ntia1- 
ly the same as that  presented by all the parties a t  the first trilal, with 
this exception: the plaintiffs in the second trial did not offer in evi- 
dence the admission in the answers of the defendant Austin's guard- 
ian ad litenz that  on the night referred to  in the complaints Austin 
was driving the motor truck ~ ~ i t h  the general knowledge and consent 
of his co-defendant Jernigan, which evidence this Court held on the 
former appeal was incompetent and prejudicial t o  the defendant 
.Jernig:m. The defendants in their joint brief make no contention that  
the evidence in both trials was not substantially the same. 

In  the second trial these issues were submitted t o  the jury in the 
case of plaintiff Percy Brothers and answered as appears: 

"1. Were the injuries t o  the plaintiff Percy Brothers proximately 
caused by the negligence of Eddie P. Austin, as alleged in thc 
Complaint? 

-4NSWER: Yes. 
"2. If so, was Eddie P .  Austin a t  the time the agent or employee 

of Charlie H. Jernigan and engaged in the discharge of his 
duties as such? 

ANSWER : Yes. 
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"3. What amount, if any, is the plaintiff Percy Brothers entitled 
to recover? 

ANSWER: $25,000.00." 
Identical issues were submitted in the case of plaintiff Percell 

Skinner, and answered in the same way, except th'at the amount of 
damages awarded was $500.00. 

The trial judge entered judgments for the plaintiffs in accordance 
with the verdicts, and the defendants appealed. 

Robert B. Lowry and John H. Hall for plaintiffs, appellees. 
LeRoy, Goodwin & Wells for defendant, appellant Jernigan. 
Walter H. Oakey for defendant, appellant Austin. 

PARKER, J. Both defendants assign as error the refusal of the 
trial court to dismiss both actions upon compulsory nonsuits a t  the 
close of all the evidence. G.S. 1-183. 

Counsel for the defendants strenuously contend that  both aotions 
should have been involuntarily nonsuited in the Superior Court. They 
made the same contention on the first appeal, and their argument 
on the second appeal in their brief is merely an elaboration of their 
argument on the same question in their brief on the first appeal. We 
are compelled to hold under our decisions that  this question is fore- 
closed against the defendants by our decision on the former appeal 
adjudging the plaintiffs' evidence sufficient t o  carry the oase to the 
jury. This is true for the simple reason that  the evidence adduced by 
the plaintiffs a t  the second trial is substantially the same as that  
presented by then] a t  the fimk trial, and considered by us on the 
former appeal. Glenn v. Raleigh, 248 N.C. 378, 103 S.E. 2d 482; 
Jernigan v. Jernigan, 238 N.C. 444, 78 S.E. 2d 179, and the numerous 
cases there cited. The trial court properly overruled defendants' mo- 
tions for compulsory nonsuite of plaintiffs' aotions. 

Defendants assign as error the refusal of the trial court to submit 
to 6he jury in each case an issue tendered by them as follows: Did 
the plaintiff by his own negligence contribute t o  his injuries, 'as al- 
leged in the answer? 

Plaintiffs' evidence, and the evidence of defendants favorable to 
them, in the second trial tended to show that  around midnight of 
22 May 1954 the plaintiffs were a t  Southern Shores Beach, that  they 
saw the defendant Austin there driving the defendant Jernigan's 
motor truck, and he agreed to give them a ride to  the Town of Hert- 
ford. When they left with Austin driving, Austin and two persons 
were riding in the cab, and two other young men and the plaintiffs 
were in the bed of the truck. The truck was a %-ton stake body 
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truck, with the stake body built over the bed to  make i t  a little 
larger. The stakes were above the bed with boards running along 
them. These boards or rails were as high as the cab. The wooden 
boards running across the back of the cab had cracks in them. Per- 
cell Skinner was standing in the bed of the truck behind the driver, 
Austin, holding on to the cab, Percy Brothers was standing in the 
bed of the truck behind Skinner with one hand on the cab and one 
hand holding on the rail between the stakes. The other two persons 
in the bed of the truck were also standing up. There was nothing in 
the bed of the truck, except these four people. Austin was driving 
along a dirt road with bumps and holes to Harvey Point Road, a 
hard-surfaced road. He began driving so fast, 55 to 60 miles an hour, 
that the four persons in the bed of the truck started beating on the 
cab, and asked Austin to slow down. At that time Skinner and Percy 
Brothers lean& on the side of the truck. Austin stuck his head out 
of the cab, and said, "I am going to dust you boys off." Driving 
along this dirt road into the Harvey Point Road there is a sharp 
curve to the right. Austin tried to make this curve a t  a speed of 
about 50 miles an hour. The Harvey Point Road, on which the 
truck was entering, is on a little slant a t  that point. That  slant is 
lower on the side away from the Southern Shores dirt road, so that  
s truck coming off this dirt road, and turning to the right, has a 
slant to its left after i t  gets to or on the Harvey Point Road. As 
Austin made his turn, the other persons in the bed of the truck to  
Skinner's right, according to his testimony, came over to his side. 
The truck turned over, and threw bchh plaintiffs out. The three per- 
sons in the cab were not thrown out. Skinner testified he did not 
know how many times i t  turned over. Percy Brothers testified that 
to his knowledge the truck turned over twice. It came to rest in a 
ditch on the left side of the Harvey Point Road going towards the 
Town of Hertford, about 40 or 50 feet from the intersection of +he 
two roads. Yercell Skinner was pinned under its front fender and 
running board, and Percy Brothers was pinned under the back of the 
truck. Thomas Jenkins, a witness for plaintiffs, was riding in the 
bed of the truck, and also David Skinner. When Jenkins saw that 
Austin was not going to slow down, as he approached Harvey Point 
Road, he went to the rear of the truck, took hold of its side, and 
had his right foot in the truck and his left foot on the bumper. When 
the truck began to turn over he jumped, and landed on his shoulder 
on the edge of a cotton field near a ditch. David Skinner was not a 
witness, and the evidence does not show what happened to him, 
when the truck turned over. 

Johnny Johnson, a witness for the defendants, was riding in the 
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cab. H e  testified lthat when the truck turncd into the Harvey Point 
Road "the truck commenced sloping to the left because of the road 
slanting. As we were turning the weight felt like it shifted t o  the left. 
The truck turned over." 

The defendant Austin testified in part as follows: "Where you go 
into the Harvey Point Road, i t  is a sharp turn, almost a t  right angles. 
I turned to the right. . . . It felt as if the weight shifted in my truck. 
to the left as I made the turn onto the httrd-surfaced road. The truck 
turned over very shortly after that. The truck turned over close by 
the ditch, about 50 feet from the intersection. The highway at that  
point slopes t o  the left as you are coming towards Hertford." Austin 
admittcd as he was getting ready to leave, Skinner asked him for a 
ride home, and he told him it  would be all right. 

The defendant ,Jernigan, as a witness for himself, stated the truck 
n.as being driven a t  the time by Austin without his knowledge or con- 
sent, and that  Austin then was not acting a9 his agent or employee. 

Jernigan's allegations of contributory negligence are in substance 
that plaintiffs contributed to  their injuries by their own negligence in 
that, without any invitation or permission, they voluntarily placed 
themselves in a position of danger by riding in a part of the truck 
not intended for the use of passengers, and by their presence in the 
bed of the truck with other unauthorized persons, made the truck 
more difficult to  manage, and made injury t o  them more likely in the 
event of a mishap. Austin's plea of contributory negligence ie the 
same, with this addition, that the persons in the bed of the truck 
made the truck more top heavy on a curve. 

This Court said in H u n t  v. Wooten, 238 N.C. 42, 76 S.E. 2d1 326, 
in respect to  a plea of the affirmative defense of contributory negli- 
gence: "The first requirement is that  the defendant must specially 
plead in his answer an act or omission of the plaintiff constituting 
contributory negligence in law; and the second requirement is that  
the defendant must prove on the trial the act or omission of the 
plaintifi so pleaded. Allegation without, proof and proof without alle- 
gation are equally unavailing to the defendant." 

The defendants in their pleas of contributory negligence as a de- 
fense and also in their answers, make no mention of the weight in 
the truck shifting t o  the left as the truck turned into the Harvey Point 
Road. I n  the absence of appropriate allegations on the subject, the 
presiding judge was neither required nor permitted in deciding as to  
whether or not to  submit issues as to contributory negligence to  con- 
sider whether the shifting to the left of the weight in the truck, as 
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i t  entered Harvey Point Road, proxim~ately contributed to plaintiffs' 
inj urias. 

There is no evidence to the effect hhat the persons riding in the 
bed of the truck made i t  top heavy. In  our opinion, there is no evi- 
dence, and no fair inference to be legitimately drawn therefrom, that  
the four persons riding in the bed of the truck standing up and hold- 
ing on as they were, made the truck more difficult to  manage. 

In  Richardson v. State, 203 Md. 426, 101 A. 2d 213, the Court mid: 
"It is a matter of common knowledge that  laborers are often hauled 
in trucks to their work, and that  young people often ride in trucks 
for pleasure, without being considered a s  haking undue risks." 

This is said in 5A Am. Jur., Automobiles and Highway Traffic, sec. 
804: "The mere assumption of an unconventional position in or upon 
the vehicle is not of itself, however, a sufficient basis upon which to 
predicate a finding of contributory negligence." 

We are aware of the line of cases in which the action was by one 
injured while riding in some unusual position (other than on the run- 
ning board) of a motor vehicle, with a part of the body protruding 
from the automobile, or while riding in a standing position in the 
rear of a truck and being thrown from the truck without the truck 
turning over, against the owner or driver thereof, in which the court 
held that  the question of contributory negligence was for the jury 
to determine. See cases cited in Annotations 104 A.L.R., p. 332 et seq.; 
44 A.L.R. 2d 315, et  seq. 

Rollison v. Hicks, 233 N.C. 99, 63 S.E. 2d 190, has an entirely dif- 
ferent factual situation. I n  that  case the body of the truck consisted 
of an enclosed fiab for the driver, and, an open platform a t  the rear 
for the load. The platform was 14 feet in length, and was equipped 
with side railing extending backwards from the cab for a distance 
of about 5 feet. Concrete blocks, weighing 40 pounds each comprised 
two-thirds of the load, were stacked a t  the bottom, and doors and 
windows were placed, on them, resting on the blocks and not fastened 
on the truck in any way. The load covered the forepart of the plat- 
form, leaving a space four feet long vacant a t  the rear. The cab, the 
side railings, and the load were approximately equal in height, for 
they came up a little above plaintiff's waist when he stood upon the 
platform of the truck. Plaintiff concluded that  "the windows could 
easily fall and break," and rode on the vacant space a t  the back 
of the platform for the purpose of steadying the windows and pre- 
venting them from falling. While the truck w m  being driven by de- 
fendant over a bumpy highwlay a t  a speed of 40 miles an hour, i t  
struck the elevated ridge just east of Alligator Creek bridge with a 
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resounding thump actually heard a t  least 200 yards away. The im- 
pact of the truck and elevated ridge hurled one of the unfastened 
doors lagainst plaintiff, knocking him from the rear of the truck to 
the paved road and inflicting upon him serious injuries. In that  case 
an  issue of contributory negligence was properly submitted1 to  the 
jury, this Court holding that whether plaintiff was contributorily 
negligent was one of fact for the jury, and not one of law for the 
court. 

I n  the instant case Skinner was standing ,in the bed of the truck 
holding on to the cab, and Percy Brothers h a s  standing in the bed 
of the truck behind Skinner with one hand on the cab and one hand 
holding on the rail behind the stakes. The boards and rails of the bed 
of the truck were about a s  high as the cab. The overturning of the 
truck threw them out. No circumstances are shown by the evidence 
to  indhate, that  riding, as these plaintiffs were a t  the time, was in- 
herently or patently dangerous. Both plaintiffs protested against 
Austin's dangerous speed on such a road as he was driving on, and 
had no opportunity to get off the truck with safety to themselves be- 
fore i t  overturned. 

The overturning of the truck and ;the injuries to both plaintiffs 
were not the logical consequences of plaintiffs riding standing in the 
bed of the truck, but were the sole result of Austin's negligent opera- 
tion of the truck. Even if i t  should be conceded - and we do not 
concede i t  under the facts here - that  plaintiffs failed to exercise due 
care for their own safety by riding standing in the bed of the truck 
and holding on as they were, with stakes and railings on the bed of 
the truck as high as the cab, such riding in that  position is not ~uffi- 
cient t o  support a finding tha t  i t  proximately contributed to their. 
injuries. The trial court properly refused to  submit t o  the jury the 
tendered issues as to contributory negligence. 

On the second issue in each case Judge Paul properly charged the 
jury in the same words in part as follows: "I further charge you that 
if you believe the defendant's evidence that  on May 22, 1954, Eddie 
P. Austin, a t  about 6:00 P.M., finished his work or employment a t  
Charlie H. Jernigan's wood yard, parked the pickup truck and check- 
ed in with Earl Newby a t  Jernigan's c :~b  stand and went home and 
that Austin discovered he had the truck keys in his pocket and later 
went back and drove the pickup truck to  Hertford and later to South- 
ern Shores Beach, and that he did so without Jernigan's knowledge or 
consent, and that on that  night, May 22, 1954, Austin was driving 
.Jernigan's truck for his, Austin's, own purpose and in pursuit of his 
private or personal ends, in visiting his girl friend in Hertford and 
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going to a dance a t  Southern Shores Beach and not on business for 
the defendant Jernigan, but in pursuit of something unrelated and 
disconnected with his, Austin's, employment with Jernigan, the Court 
charges you that if you find those things to be true, it would be your 
duty to answer the second issue NO." Whiteside v. McCarson, 250 
N.C. 673, 110 S.E. 2d 295. 

All the remaining exceptions and assignments of error, directed 
principally to the evidence andl to the charge, have been carefully 
examined, and are overruled. They present no new or novel points 
that have not been discussed in our decisions. The appellants have not 
shown prejudicial error. The verdicts and judgmente; will be sustained. 

At the October Term 1957 of Perquimans County Superior Court 
the presiding judge entered an order that as the plaintiff Percy Bro- 
thers had come of age, his next friend be discharged, and the action 
be continued with Percy Brothers as party plaintiff. His complaint 
in the record before us shows that  he is still appearing by his next 
friend. 

No Error. 
HIGGINS, J., not sitting. 

MRS. BETTY W. JOHNSOX v. WAYNE THOMPSON, INC. 

(Filed 23 September, 195.9.) 

1. Automobiles § 541- 

A stipulation of the parties that  the  vehicle in question a t  the time 
of the accident was owned by defendant corporation is sufficient to 
take the issue of respondeat superior to the jury under the provisions 
of G.S. 20-71.1 in a n  action brought within one year from the time the 
cause of action accrued by a guest passenger to recover for  the injuries 
resulting from the  negligent operation of the car by an agent of t h e  owner. 

2. Negligence § 19- 
A motion for judgment of nonsuit on the ground of contributory negli- 

gence will be granted only when plaintiff's own evidence establishes 
the facts necessary to show contributory negligence so clearly that  no 
other conclusion can be reasonably drawn therefrom. 

3. Automobiles § 49-- Under t h e  facts of this case the act of plaintif! 
in voluntarily riding in car with defective brakes was not  contributors 
negligence as a matter of law. 

Plaintiff was injured in a n  accident resulting when the brakes of 
the car in which she was riding as  a passenger completely and sud- 
denly failed, causing the driver to lose control and crash into a tree. 
The fact that  plaintiff was advised that the brakes on the vehicle need- 
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ed adjustment does not support a s  a matter of law an affirmative answer 
to the issue of her contributory negligence in thereafter voluntarily 
entering the car a s  s passenger when the evidence further discloses 
that  defendant's agent who advised her of the defective brakes also 
advised her that  the vehicle could be operated a t  a reasonable speed 
and to drive i t  and bring i t  back for adjustment of the brakes 8s  
soou a s  possible, and that  she hemelf operated the car the day be- 
fore the accident when the brakes were satisfactory escept that  she 
had to pump them up a little, and that  on the occasion in question 
she was riding therein while i t  was being driven by tlie wife of the 
president of the defendant corporation on a personal mission of their 
own and also to return the car to the defendant 90 that the brakes 
could be repaired. 

Automobiles # 62: Master a n d  Servant 8 24- 

Liability under the doctrine of vt:spor?dent sccper.ior is predicated 
upon the employer's liability for  the negligence of the employee, and 
therefore the negligence of the employee or agent of defendant in driv- 
ing a car  with defective brakes cannot constitute intervening negligence 
insulating the independent negligence of the employer in delivering the 
car  for use with defective brakes. 

Automobiles # 5 4 b  
Where the evidence discloses that  plaintiff was the invited passenger 

in the car driven by the wife of the president of defendant corporation 
on a trip to deliver the car  to  defendant corporation for a d j u ~ t m e n t  of 
the brakes a s  requested by the agents of defendant corporation, the 
plaintiff is  a guest passenger in the car and not an unauthorized occu- 
pant, and defendant corporation is liable for  injuries sustained a s  the 
result of the negligent operation of the car  by its agent. 

HIGGINS, J., not sitting. 

BOBBITT, .J., conclirs. 
R o n ~ a s  ASD MOORE, J.J., concur in cwncurring opinioll. 

APPEAL by defendant from Craven, 8. J., 20 April 1959 Civil R 
Term. BUNCOMBE. 

Civil action to recover damages for personal injuries caused by an 
automobile collision with a tree. 

This action was instituted, and tried in the General County Court 
of Buncombe County. At the close of plaintiff's evidence, the court 
entered a judgment of compulsory nonsuit. To  t h i ~  judgment plain- 
tiff excepted, and appealed t o  tlie Superior Court of Buncombe County. 
G.S. 7-295. 

In  Superior Court the judge presiding reversed the juclginent of 
nonsuit enltered in the General County Court, and remanded the action 
for further proceedings. 
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From the judgment of the Superior Court defendant appeals to the 
Supreme Court. 

Uzzell & DuMont By William E. Greene for plaintiff, appellee. 
Williams &: Willinms for defendant, appellant. 

PARKER, J.  Plaintiff's evidence tends to show these facts: 
On 29 December 1956 plaintiff, while riding in an automobile 

driven by her sister, Lona W. Thompson, was seriously injured, when 
the automobile ran off the road1 and crashed into a tree. On that date, 
W. A. TY. Thompson, husband of Lona W. Thompson was president of 
the defendant company and his wife was treasurer. R. E. Perkins was 
vice-president, and his wife was secretary. The Thompsons owned 
50% of the stock of the defendant, and the Perkins 50%. The board 
of directors wcre the officers of defendant corporation. R. E. Perkins 
was general inanagcr of defendant. Gerald Lacy Johnson, husband of 
plaintiff, was the used car sales manager, and by the terms of his 
contract of employlnent with defendant he was paid a salary, plu* 
commissions, and hc and his wife wcre to be provided by defendant 
with an automobile. During his scveral years of cinploymenk as used 
car sales manager, defendant from time to time furnished automobiles 
for him and his wife to use. 

On 28 December 1956 Gerald Lacy Johnson left Asheville with 
salesmen of the defendant to see the Gator Bowl game in Jacksonville, 
Florida, as a result of winning a contest put on by defendant. Before 
leaving he asked Harry Baxley, a salesman of defendan*, t o  take 
out an automobile of defendant for his wife's use during his absence. 
On 27 December 1956 Baxley carried a 1950 grey Buick automobile, 
owned by defcndant, to plaintiff's home in Asheville. Defendant re- 
ceived this automobile in a trade the day before. When Baxley deliv- 
ered the automobile to plaintiff, he tmtified this conversation took 
place: "When I delivered the car to Mrs. Johnson I told her I had had 
a fade-awsy a t  the light, that I could stop the car at reasonable speed, 
I advised her to do the same, drive it a t  a reasonable speed, but 
bring the car to me as soon as possible so brakes could be put on i t ;  
Mrs. Johnson said she had to come to town in the morning and would 
come by then; I told her I thought she could drive it." 

This is plaintiff's testimony as to the conversation between Baxley 
and herself: "When Mr. Baxley brought me the car I had a conver- 
sation with him; he said when he got to the Grace Methodist Church 
he discovered that  the brakes were worse and if I would bring i t  in 
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and have i t  adjusted a t  my earliest convenience and I asked him if 
i t  would be all right t o  drive i t  and he said yes." 

When Baxley returned after delivering the automobile to plain- 
tiff, he told plaintiff's husband, "the brake pedal had t o  be pumped 
and only had an inch to an inch and a half brake pedal on i t  when 
we went out." When plaintiff's husband returned home that night, he 
saw the automobile in the yard, and asked her did Baxley say any- 
thing about the brakes. Plaintiff repliedr, "Mr. Baxley told me they 
(the brakes) needed adjusting." 

On the morning following delivery of the autoniobile, plaintiff 
drove i t  to  her sister's, Lona W. Thompson, home a t  14 Club View 
Road about four or five miles from her home. She had no difficulty 
with the brakes on the trip, except she had to pump them a little. Upon 
arrival she told her sister about rthe brakes. 

On cross-examination plaintiff testified as to driving the automobile 
the morning after its delivery to  her as follows: "The next morning 
around ten o'clock I got into that  automobile with my little boy and 
I came into Asheville from my home by Highway 70 through the tun- 
nel; I am not good on distances but I would say it is (about three 
miles from my home t o  the tunnel; I came down the long hill in 
front of the Highway Patrol Office just the other side of Haw Creek 
and I came down the hill from the Haw Creek light to the Kenilworth 
Road intersections; a t  that  time the brakes were working perfectlv 
because I had to stop a t  both stoplights; I did notice some freedom 
in the pedal; when driving into town th~at morning, there was about 
an inch and a half or halfway, of pedal off the floor; that  is con- 
siderably less than normal pedal. I am accudomed to driving cars 
with thia type brake; the thing I am not accustomed to driving is 
power brakes; these brakes are the kind I drive pretty regularly." 

Plaintiff spent the night a t  her sister's home. That  night when 
W. A. W. Thompson, president of defendant, came home, he, his wife 
and plaintiff had a conversation in respect to the brakes of the 1950 
grey Buick automobile. Mr. Thompson said they should not drive 
the automobile. and for his wife t o  take i t  back the next day. The 
next morning it began to snow, and was snowing a little when the 
collision occurred, but the ground was not white. After Mr. Thompson 
had left home, plaintiff and her sister, Lona W. Thompson, decided 
to go and get a sled for plaintiff's little boy and Mrs. Thompson's 
little girl. Lona W. Thompson said, "first we have got to get the 
brakes adjusted," and they started to defendant's place of business. 
Lona W. Thompson was driving. Plaintiff was in the fron* seat, with 
her little niece sitting on her lap, and her little boy in the back seat. 
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In  coming down an inclined driveway from the Thompson home 
into Club View Road, "the brakes worked perfectly." After the auto- 
mobile entered Club View Road, there is a pretty steep grade going 
up a hill, and i t  is about 100 yards from the crest of the hill to Coun- 
try Club Road. Plaintiff testified on cross-examination: "I don't 
know if my sister was going more than 35 miles per hour as she crest- 
ed the top of the hill." When the automobile reached the crest of the 
hill, plaintiff pushed on the foot brake, and it went all the way to 
the floor. Her sister said: "Betty, we don't have any brakes." She 
was trying to  find with her left hand the emergency brake. When the 
automobile was traveling down the hill, and had reached a speed of 
about 50 miles an hour, i t  swerved or ran completely off the road,, and 
crashed into a tree near the intensection of Club View Road and 
Country Club Road. 

In  the collision plaintiff was seriously injured. It would seem from 
the evidence before us that Lona W. Thompson waJ killed in the crash. 

Attorneys for plaintiff and defendan% stipulated m open court that  
a t  the time of the accident the defendant was tlic owner of the 1950 
Buick automobile in which plaintiff was riding. 

Plaintiff in her coinplaint avers inter alia that Lona \\'. Thomp~on, 
as an agent, servant slid employee of defendant, was neghgently o l w -  
ating the Buick auton~obile within the scope of her employnien~ ar~fi  
with defendant's consent, and alleged specific acts of negligence. 
Plaintiff further alleges that defendant was negligent in failing to  re- 
pair the automobile before permitting its use, in failing to exercise 
reasonable care in furnishing an automobile for the use of Lona W. 
Thompson, and in other things, and that such negligence proximately 
caused plaintiff's injuries. Defendant pleads as defenses contributory 
negligence of plaintiff, and that if defendant were negligent, the 
negligence of Lona W. Thon~pson in eight specified acts in the opera- 
tion of the automobile "was active and insulating negligence, which 
was the sole direct proximate cause of the plaintiff's injury and dam- 
age, if any she sustained, and which said negligence will be more 
fully hereinafter set forth insulated any and all conduct of this de- 
fendant, and which said insulating negligence is hereby pleaded in 
bar of this action against this defendant." Defendant alleges inter 
a h  that Lona W. Thompson negligently operated the automobile 
with defective brakes under the conditions then and there existing, 
and is advised, informed and believes that the negligent acts 2nd 
omissions of Lona W. Thompson were the proximate cause of the  
accident in which plaintiff was injured, and "which insulated this 
action against this defendant." 
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The defendant having stipulated that i t  was the owner of lthe 
1950 Buick automobile a t  the time of the accident, G.S. 20-71.1 pro- 
vides that such stipulation "shall be prima facie evidence that  said 
indor vehicle was being operated and used with the authority, con- 
sent, and knowledge of the owner in thc vcry transaotion out of 
which said injury or cause of action arose." Whiteside v.  McCarsm, 
250 N.C. 673, 296 S.E. 2d 110, and cases there cited. Plaintiff 
was injured on 29 Dccember 1956. A copy of the summons issued i n  
the case on file in the office of the Clerk of the Supreme Court shows 
that i t  was issued on 28 December 1957. Plaintiff is allowed the  
benefit of G.S. 20-71.1, as she brought her action within one year  
after her cause of action accrued. As the evidence tends to  show 
actiontable negligence by Lona My. Thompson, this statute carries 
the case to thc jury on the principle of respondeat superior, provid- 
ed plaintiff is not barred from recovery as a inatter of law by con- 
tributory negligence. 

Defendant contends that plaintiff is guilty of contributory negli- 
gence as a inatter of law. 

A motion for judgment of nonsuit on tlic ground of contributory 
negligence will he granted only when plaintiff's own evidence estab- 
lishes the facts necessary to show contributory negligence w, clearly 
that no other conclusion can be reasonably drawn therefrom. Keener 
v. Beal, 246 N.C. 247, 98 S.E. 2d 19; Tcw v. Rlmnels, 249 N.C. 1, 
105 S.E. 2d 108. 

-4 somewhat similar situation to the instant case, so far con-. 
tributory negligence is concerned, was involved in Holeman v.  Ship- 
building Co., 192 N.C. 236, 134 S.E. 647. In the Holeman case plain- 
tiff's evidence showed these facts: He discovered, when directed by 
his foreman to haul timber with the truck, that the truck was in 
bad condition, due to a radius rod badly worn and bent, and that  he 
knew i t  was dangerous to drive the truck over the road loaded with 
lumber. Before beginning work, he informed the foreman of t he  
truck's defect, and the foreman directed him to use it, promising 
to have it repaired. Plaintiff began work, and a few hours later last 
control of the truck because the radius rod, was bent, and as a re- 
,cult thereof was injured. Defendant pleaded as defenses contributory 
negligence and assumption of risk. In affirming a verdict and judg- 
ment for plaintiff, this Court said in respect to the defense of con- 
tributory negligence: ('Defendant cannot. complain that  this evi- 
dence was submitted to the jury upon the issue as  t o  contributory 
negligence; clearly it cannot be held that all the evidence established 
the affirmative of the issue." 
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Plaintiff's evidence shows these facts: Plaintiff knew the brakes 
on the Buick automobile were defective, and needed adjusting. Bax- 
ley, a salesman of the defendant, who brought the automobile t o  her, 
told her he had had a fade-away a t  the light, he could stop the auto- 
mobile a t  a reasonable speed, and advised her t o  drive i t  a t  a reason- 
able speed, but to bring the automobile in as soon as possible so 
brakes could be put on it, he told her he thought she could drive it. 
Plaintiff testified th'at she "asked him (Baxley) if i t  would be all 
right to drive it and he said yes." The morning after delivery of the 
automobile to plaintiff, she drove it some four or five miles t o  her 
si'ster's home, and had no difficulty with the brakes, except she had 
to pump then1 a little. That  same morning she drove the sutomobile 
into Asheville. As to  this trip she testified on cross-examination: "I 
came down the long hill in front of the Highway Patrol Office just 
the other side of Haw Creek and I came down the hill from the Haw 
Creek light t o  the Kenilworth Road intersections; a t  that  time the 
brakes were working perfectly because I had to stop at both stop- 
lights; I did notice some freedom in the pedal; when driving into 
town that  morning. there n-aq about an inch and a half or  halfway, 
of pedal off the floor; that  is considcrebly less than normal pedal." 
The night before the collision, W. -4. IT. Thompson, presidcnt of de- 
fendant, said they should not drive the automobile, and for his wife 
to  take it  back the next day. 

I n  our opinion, under the facts here disclosed, plaintiff's getting 
into the 1950 Buick automobile to ride into Asheville with her sister 
driving does not constitute contributory negligence as a matter of 
law. The issue of contributory negligence should be left t o  the jury 
for decision. 

Defendant relies upon this statement in Bogen v. Bogen, 220 N.C. 
648, 18 S.E. 2cl 162: "So, if a guest, with knowledge of the defective 
condition of tlie car and appreciation of the hazards involved, volun- 
tary assents to ride therein, he will be precluded from recovery for in- 
juries in an accident resulting from the defects of which he has thcn 
been cognizant." Under the facts of the case sub judice, particukarly 
in view of plaintiff's testimony as to her driving the automobile and 
using its brakes the day before the collision, of Baxley's telling her 
he thought she could drive it, and of VT. A. W. Thompson telling his 
wife to  take tlie automobile back the next day, TV(\ think it cannot 
be held as a matter of law that  p l a in t8  in riding in tlie automobile 
with her sister driving ~oluntar i ly  placed herself in a wsition of 
known peril, and cannot be charged as a matter of law with knowledge 
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and appreciation that the brakes would not work and injury was 
probable under all the facts then existing. 

"It is elementary that the principal is liable for the acts of his 
agent, whether malicious or negligent, and the master for similar a d s  
of his servant, which result in injury to  third person%, when the agent 
or servant is acting within the line of his duty and exercising the 
functions of his employment. Roberts v. R.R., 143 N.C., 176, 55 S.E. 
509. This upon the doctrine of respondeat superior. One who commits 
a wrong is liable for it, and i t  is immaterial whether i t  be done by 
him in person or by another acting by his authority, express or im- 
plied. Qui facit per alium jacit per se." Dickerson v. Refining Co., 
201 N.C. 90, 159 S.E. 446. 

If the jury should find from the evidence and by its greater weight 
that plaintiff was injured by Lona W. Thompson's actionable negli- 
gence in the operation of the 1950 Buick automobile owned by de- 
fendant, when Lona W. Thompson was the agent, servant or em- 
ployee of defendant and a t  the time was acting within the line of 
her duty and exercising the functions of her employment, then the 
defendant would be liable in damages to  plaintiff, unless plaintiff is 
barred from recovery by reason of contributory negligence. Under 
suoh circumstances the doctrine of insulating negligence does not ap- 
ply. Defendant has furnished us no authority that such doctrine is 
applicable under such circumstances, though he pleads insulating 
negligence as a bar to recovery from it. 

Considering the evidence in the light most favorable to plaintiff, 
she was a guest passenger in the automobile a t  the time she was in- 
jured, and not as contended by defendant an unauthorized occupant 
of the automobile to whom defendant is not liable, except for in- 
juries wilfully or maliciously inflicted. 

The judgment reversing the judgment of nonsuit entered in the 
General County Court of Buncombe, and remanding the action for 
further proceedings is 

Affirmed. 

HIGGINS, J., not sitting. 

BOBBITT, J., concurring. Bearing in mind the evidence tending to 
show notice to  Lona Thompson that the brakes were faulty and in 
need of prompt repair, I agree that  the evidence, taken in the light 
most favorable to plaintiff, was sufficient to support a finding that  
Lona Thompson was negligent in the operation of the Buick; and I 
agree that the evidence does not show contributory negligence of 
plaintiff as a matter of law. 
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Whether defendant is liable for Lona Thompson's negligence d m  
not, in my opinion, depend upon G.S. 20-71.1. There is positive evi- 
dence which, taken in the light most favorable to plaintiff, tends to 
show (1) that Lona Thontpson was in fact acting as agent of de- 
fendant and within the mope of the agency, and (2) that, since the 
Buick was being driven by Lona Thompson to defendant'e place of 
businem to be fixed for pllaintiff's use and benefit, plaintiff was a 
passenger therein with the express or implied wndent of defendant. 

Does G.S. 20-71.1 make proof of ownership, standing alone, prima 
facie evidence that a passenger in an absent defendant's car is r~ding 
therein with such defendant's express or implied consent? I would 
expressly reserve this question for consideration in a case where de- 
termination thereof is necemary to decision. 

RODMAN AND MOORE, J.J., concur in concurring opinion. 

LOLS WHITESIDE v. MEZVIN XoCARSON, MINOK, AND ROBERT JOHN- 
SON, Ann M. M. REDDEN, JR., GUARDIAN An LITEM OF MELVIK 
3lcCARSON. 

(Filed 23 September, 1959.) 

1. Trial Q 86- 
The form of the issues is within the d k m t i o n  of the trial court 

and a n  exception to a n  issue submitted will not be sustained if the 
form of t h e  issue is sufficient to present to the jury all determinative 
facts in dispute and afford the parties an oppnrtilnity to introduce 
all  pertinent evidence and apply it  fairly. 

2. Automobiles g 54h- 
The submission of the bsue  of respondeat supenor in the form of 

whether p l a i n t s  was injured by the negligence of the employer, rath- 
e r  than whether the employee was a n  agent of the employer and act- 
ing within the scope of his agency in operating the automobile, will 
not be held prejudicial when the court's instructions on the issue rlear- 
ly and accurately present the liability of the cn~ployrr under the doc- 
trine of respondeat euperior. 

3. Automobiles 8 54g- I w t ~ w c t i o n  on insur of rrspondeat ni~perior 
under  G.S. 20-71.1 held prejudicial. 

Where plaintiff relies solely upon G.S. 2Wil.l  on the issue of agency 
and defendants' evidence is to the effect, without contradictions or 
discrepancies, that the driver of the car a t  the time of the accident 
was on a purely personal mission of his own, but defendants' evidence 
is such as  to permit diverse inferen- as  to whether the driver was 
using the ear  with the owner's permission, express o r  implied, an in- 
struction that  if the jury believed all of the evidence to answer the 
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issue in the negative, without further instructions that if the jury 
found from all the evidence that  the driver was on a purely personal 
mission of his own they should answer the issue in the negative, must 
be held prejudicial, since the jury might have found the ailhmative 
'upon the  iasue upon their resolution in favor of plaintiff of the con- 
flict in  the evidence a s  to whether the driver was operating the car 
with the express or implied permission of the owner. 

4. Automobilea 8 64f- 
Q.S. 20.71.1 did not change the elements prerequisite to liability 

ynder the doctrine of reepondeat superior, and the injured party is still 
required to allege and prove that  the operator of the car was the agent 
of the owner and that this relationship existed a t  the time and in re- 
spect of the very transaction out  of which the injury arose, the effect 
of the statute being merely to make proof of ownership of the vehicle 
alone suacient  to take the case to  the jury upon the issue, but not to 
compel a n  affirmative finding thereon. 

6. Automobile Mh- Instructdon on issue of raspondeat superior un- 
der provisions of G.S. 20-71.1. 

Where plainti£P relies solely on the provisions of G.S. 20-71.1 on the 
issue of reepondeat sibperior and introduces no evidence, but defendant 
introduces evidence tending to show that the driver was on a purely 
personal mission of his own a t  the time of the accident, there is no evi- 
dence upon which the court may instruct the jury in plaintiff's favor 
on the issue, and the court's explanation of the rule of evidence pre- 
scribed by the statute is sufficient, but as  to the defendant's evidence 
the court is required, even in the absence of a request for special in- 
etructions, t o  give explicit instruction applying defendant's evidence to 
the issue and charging that if the jury should And the facts to be as  
defendant's evidence tends to show the issue should be answered in the 
negative. 

6. Trial 8 3 1 b  

The trial judge is required to apply the law to every factual situation 
arising on the evidence a s  to all  substantire features of the case, even 
in the absence of a request for special  instruction^. G.S. 1-180. 

7. Appeal and E m r  8 6 4 -  
Where error in the trial relates to a single issue, which is entirely 

separable from the other issues, the Supreme Court may orcler n par- 
tial new trial conflned solely to that issue. 

H~ooras ,  J., not sitting. 

APPEAL by defendrant Johnson from Patton, J., May-June Civil 
Term, 1959, of HENDERSON. 

Civil rtction growing out of an automobile collision that occurred 
December 18,1958, about 9:00 p.m. on U. S. Highway 64, near Edney- 
ville, Henderson County, when a 1953 Pontiac, owned by defendant 
Johnson, then operated by defendant McCarson, struck the right rear 
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of a 1949 Chevrolet, owned ,and then operated by plaintiff. Both cars, 
the Chevrolot in front, were traveling west, towards Hendersonville; 
and the collision occurred when plaintiff had slowedr down and made 
a partial right turn from the highway into the driveway of her resi- 
dence. 

The pleadings raised, the court submitted and the jury answered 
five issues, vie.: "1. Was the plaintiff Lois Whitesides injured and 
her property damaged by the negligence of the defendant Melvin Mc- 
Carson, as alleged in the Complaint? ANSWER: Yes. 2. Was the 
plaintiff Lois Whitesides injured and her property damaged by the 
negligence of the defendant Robert Johnson, as alleged in the Com- 
plaint? ANSWER: Yes. 3. Did the plaintiff Lois Whitesides, by her 
own negligence, contribute to her injury and damage, as alleged in 
the Answers? ANSWER: No. 4. What amount of damages, if any, 
ie the plaintiff Lois Whitesides entitled to recover for her personal 
injuries? ANSWER: $9,580.00. 5. What amount, if anything, is the 
plaintiff Lois Whitesides enMed to recover on account of her proper- 
t y  damage? ANSWER: $330.00." 

Judgment for plaintiff, in accordance with the verdict, was en- 
tered "against the defendants, and each of them," from which de- 
fendant Johnson appealed. 

M. F. Toms  and A. J. Redden for plaintiff, appellee. 
Harkins, V a n  Winkle ,  Wnl ton & Buck and 0. E. Starnes, Jr., for 

defendant Johnson, appellant. 

BOBBITT, J. Plaintiff alleged that,  on the occasion of said colli- 
sion, McCarson was operating Johnson's 1953 Pontiac (1) with John- 
son's consent, and (2) as Johnson's agent, servant and employee, for 
Johnson's use and benefit and within the scope of the agency. De- 
fendants filed separate answers. Johnlson denied, all of plaintiff's said 
allegations. 

Plaintiff offered evidence tending to show the collision was caused 
by the negligence of McCarson in the respects alleged and Johnson's 
admission that he was the owner of the 1953 Pontiac. To support the 
allegations referred to  above, plaintiff relied solely on the provisions 
of G.S. 20-71.1. 

Johnson's motion for judgment of nonsuit hmaving been overruled, 
evidence was first offered by defendant McCarson, to wit, his testi- 
mony. (We pass, without d~iscussion, the portion of McCarson's testi- 
mony tending to show the collision was caused by the negligence of 
plaintiff.) 
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McCerson W f i e d ,  without objection, that  he had borrowed the 
1953 Pontiac for use on a date; that, upon arrival a t  the girl's home, 
lie learned she was a t  the Edneyville School; that, when he entered 
the school driveway, the girl was in a car then leaving the school 
~premises; that  she asked him to meet her "back in town"; and that 
h e  was driving to Hendersonville for this purpose when the collision 
occurred. 

McCarson testified further, on direct examination by his own coun- 
sel and on cross-examination by plaintiff's counwl, over objections 
by oouneel for Johnson (Exceptions 10-35, inclusive), in substance, 
as follows: Minnie Huntsinger lived with the Johnsons. She and 
Mrs. Johnson, sieters, were aunts of McCarson. McCarson frequent- 
ly visited and often spent nights in the Johnson home. He and John- 
m n  worked at fhe same place, to wit, Boyd Pontiac and Cadillac 
Company. Minnie Huntsinger had the 1953 Pontiac most of the 
time and kept the keys. McCarson bad no car. Often, uspn his re- 
quest, Minnie Huntsinger permitted McCarson to use the 1953 Pon- 
tiac. Johnson had seen McCarson drive the 1953 Pontiac an ten or 
more occasione. He had been present on occasions when Miss Hunt.- 
singer gave McCarson permission to use it. He had made no objec- 
tion to McCarson's use of the 1953 Pontiac. On December 18, 1958, 
Miss Huntsinger permitted McCarson to borrow and use the 1953 
Pontiac in connection with his said date. 

Thereafter, evidence was offered by defendant Johnson, to wit, his 
testimony, his wife's testimony and the testimony of Misb Hunt- 
singer. Their testimony, in substance, was as follows: john son'^ 1953 
Pontiac was used principally by Miss Huntsinger in going to and 
from her place of work. ,Johnson seldom used the 1953 Pontiac. He 
owned and used another car. Johnson had knowledge that McCarson 
had previously used the 1953 Pontiac pursuant to permission granted 
by Miss Huntsinger. While he said nothing to  McCarson concerning 
McCarson's further use of t.he 1953 Pontiac, some two or three weeks 
before the collision Johnson instruct& Miss Huntsinger "not to let 
him have the car in the future." Johnson testified that he did not 
know McCarson was using the 1953 Pontiac on the night of the col- 
lision and that he did not consent to McCnrsonls use thereof on this 
occasion. Miss Huntsinger testified that she permitted McCarson to 
use the 1953 Pontiac on the night of the collision in violation of 
Johnson's instruction that  she should not do so. 

Thus, the evidence of b t h  defendants was that McCarson was 
using the 1953 Pontiac on the night of the collision solely for his 
own purposes and not on any business or mission for Johnson. The 
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evidence of the two defendants, if not in direct codiot ,  was such as 
to permit diverse inferences and to support diverse findings of fact 
as to whether McCarson, on the night of the collision, was using the 
1953 Pontiac with Johnson's permission, express or implied. 

Defendant Johnson excepted (1) to the failure of the court t o  sub- 
mit an issue as to  whether or not defendant McCarson was acting 
as agent, servant and employee of defendant Johnson, and (2) to the 
submission of the swond issue. 

Plaintiff did not allege that Johnson was negligent in any respect 
apart from the alleged negligence of McCarson. Hence, an issue relating 
directly to the alleged agency rather than to the alleged negligence of 
Johnson would have more clearly presented to the jury the crux of 
the case in respect of Johnson's liability, if any, for McCarson's 
negligence. However, no exact formula is prescribed for the settle- 
ment of issues. Pruett v. Pruett, 247 N.C. 13, 21, 100 S.E. 2d 296. 
"Issues submitted are sufficient when they present to the jury proper 
inquiries as to all determinative facts in dispute, and afford the parties 
opportunity to introduce all pertinent evidence and to apply i t  fair- 
ly." Winborne, J. (now C. J.), in Cherry v. Andrews, 231 N.C. 261, 
56 S.E. 2d 703; McGou~an v .  Beach, 242 N.C. 73, 86 S.E. 2d 763, and 
cases cited. 

The submission of the second issue, in lieu of the requested issue, 
would not, standing alone, oonstibte prejudicial error. The court's 
instructions on the second issue related solely to the liability, if any, 
of Johnson under the doctrine respondeat supen'or. In so doing, the 
court properly placed the burden of proof on this imue on plaintiff, 
explaining fully and accurately, but in general terms, the elements 
prerequisite t o  Johnson's liability under the doctrine respondeat su- 
+or; and thereupon the court instructed the jury, in general t e rms ,  
rn to the legal import of the provisions of G.S. 20-71.1. 

Having instruded the jury that, by virtue of G.S. 20-71.1, John- 
son's ownership of the 1953 Pontiac constituted prima facie evidence, 
that is, evidence "which would justify you but not compel you to 
find that McCarson was then and there acting as agent of Johnson 
within the scope of the agency," the oourt's final instruotion on the 
second issue, to which defendant Johnson excepted, was as follows: 
"The burden remains a t  all times upon the plaintiff, but in this par- 
ticular case the defendant Johnson has offered evidence and with all 
the evidence to be considered, the Court instructs you that on this 
second issue - 'Was the plaintiff Lois Whitesides injured and her 
property damaged by the negligence of the defendant Robert John- 
son, aa alleged in the Complaint?' - that  if you find the facts to be 
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M this evidence tends to show, i t  would be your duty t o  answer the 
second issue NO, that is, that Lois Whitesides was not injured and 
her property damaged by the negligence of the defendant Robert 
Johnson." Defendant ,Johnson also excepted to the court's failure to 
apply the law t o  the facts relating to the second issue. 

No instruction was given to the effect that if McCarson was using 
Johnson's 1953 Pontiac for his own personal purposes, t o  wit, on a 
date with his girl friend, with or without Johnson's consent, the jury 
should answer the second issue, "No." True, Johnson did not request 
special instructions. The quoted instruction was the only instruction 
as to the circumstances under which the jury might answer the second 
issue, "No." 

As indicated, the only significant conflict in the testimony related 
to whether or not McCarson was using the 1953 Pontiac with John- 
son's permission, express or implied. We apprehend the quoted in- 
struction, although not so intended, was calculated b cause the jury 
to answer the second issue, "Yes," if they resolved this conflict 
against Johnson. Whether McCarson was operating the 1953 Pontiac 
on the occasion of the collision as Johnson's agent, within the scope 
of the agency, was the determinative issue. It was the jury's duty LO 
answer the second issue, "No," if they found the facts to be as Mc-  
Carson's testimony tended to show; for, in relation to the crucial 
question, the testimony of McCarson and of Miss Huntsinger was 
explicit and in accord a s  to the purpose for which McCarson had bor- 
rowed and was using the car. On this point, the testimony of John- 
son is silent, his testimony being thlat hc had no knowledge that Mc- 
Carson had the car. 

G.S. 20-71.1 did not change the elements prerequisite to liability 
under the doctrine respondeat superior. To establish liability under 
this doctrine, the injured plaintiff must allege and prove that the 
operator was the agent, of the owner and that this relationship exist- 
ed a t  the time !and in respect of the very transaction out of which 
the injury arose. Jgachosky v. Wensil, 240 N.C. 217, 81 S.E. 2d 644. 
As t o  the necessity for such pleading: Hartley v. Smith, 239 N.C. 
170, 79 S.E. 2d 767; Parker v. Underwood, 239 N.C. 308, 79 S.E. 2d 
765; Osborne v .  Gilreath, 241 N.C. 685, 86 S.E. 2d 462. 

G.S. 20-71.1 established a new rule of evidence. In passing from 
the rule stated in Carter v .  Motor Lines, 227 N.C. 193, 41 S.E. 2d 
586, to the rule prescribed by G.S. 20-71.1, the pendulum swung from 
one extreme t o  the other; for, under the statutory rule, proof of owner- 
ship alone suffices to take the case to the jury for its determination 
of the ultimate issue, that  is, whether the operator was in fact the 
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agent of the owner and then and there acting within the mope of his 
agency. In addition to cases heretofore cited: Spencer v. Motor Co., 
236 N.C. 239, 72 S.E. 2d 598; Travis v. Duckworth, 237 N.C. 471, 
75 S.E. 2d 309; Hatcher v .  Clayton, 242 N.C. 450, 88 S.E. 2d 104; 
Elliott v .  Killian, 242 N.C. 471, 87 S.E. 2d 903; Davis v. Lawrence, 
242 N.C. 496, 87 S.E. 2d 915; Caughron v. Walker, 243 N.C. 153, 
90 S.E. 2d 305; Brothers v. Jernigan, 244 N.C. 441, 94 S.E. 2d 316; 
Kellogg v .  Thomas, 244 N.C. 722, 94 S.E. 2d 903; Scott v. Lee, 245 
N.C. 68, 95 S.E. 2d 89. 

Our courts are now confronted frequently with automobile cams, 
such as the present case, where the plaintiff, in order t o  establish 
liability of the defendant-owner under the doctrine respondeat su- 
perior, relies solely on G.S. 20-71.1. In  such case, the ultimate issue 
is for jury determination notwithstanding the only positive evidence 
tends t o  show explicitly and clearly that  the operator, whether driv- 
ing with or without the owner's consent, was on a purely persons1 
mission a t  the time of the collision. This question arises: In  auch 
case, is the defendant-owner, absent a special request therefor, en- 
titled to an instruction, related directly to the evidence in the par- 
ticular case, that  i t  is the jury's duty to answer the agency issue, 
"No," if they find the facts to be as the evidence in behalf of the de- 
fendant-owner tends to show? We are of opinion, land so hold, that 
hirness t o  the defendant-owner requires that such explicit instruction 
be given. 

When, as here, there is no positive evidence that the operator, on 
t.he occasion of the collision, was the owner's agent, then and there 
&ing within the scope of his agency, the evidence affords no basis 
for an instruction in plaintiff's favor related directly to the evidence 
in the particular case. As to plaintiff, an explanation of the rule of 
evidence prescribed by G.S. 20-71.1 must suffice. It is otherwise as 
to the defendant-owner. I n  the present case, the positive evidence 
being that  McCarson had borrowed Johnson's car, with or without 
his consent, solely for use on a mission of his own, t o  wit, a date 
with his girl friend, Johnson, absent special request therefor, was 
entitled to an instruction that if the jury found these to  be the facts 
it would be their duty to answer the second issue, "NO." 

Under G.S. 1-180, the trial judge is required to relate and apply 
the law to the variant factual situations hiaving support in the evi- 
dence. Bank v .  Phillips, 236 N.C. 470, 73 S.E. 2d 323, and cases cited; 
Harris v. Greyhound Corp., 243 N.C. 346, 351, 90 S.E. 2d 710; Glenn 
v. Raleigh, 246 N.C. 469, 478, 98 S.E. 2d 913; Brooks v. Honeycutt, 
250 N.C. 179, 108 S.E. 2d 457 ; Godwin v. Hinnant, 250 N.C. 328, 108 
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S. E. 2d 658. He has ". . . the positive duty of instructing the jury as 
to the law upon all of the substantial features of the oase." Lewis 1,. 

Watson, 229 N.C. 20,23,47 S.E. 2d 484; Spencer v. Motor Co., supra; 
Glenn v.  Raleigh, supra. Moreover, in the absence of request for 
special imtructions, a failure t o  charge the law on the substantive 
f ea tu re  of the case arising on the evidence is prejuddcilal error. How- 
ard v.  Carman, 235 N.C. 289, 69 S.E. 2d 522; Barnes v. Caulbourne, 
240 N.C. 721, 725, 83 S.E. 2d 898; McNeill v. McDougald, 242 N.C. 
255,87 S.E. 26 502; Williamson v. Clay, 243 N.C. 337, 90 S.E. 2d 727. 

Candor compels the admission that  these well settled rules have 
been &pplied with varying degrees of strictness, depending upon all 
the c i r c u ~ n c e s  of the particular case. Yet, mindful of what Chief 
Justice Devin aptly called "the vigor of the statute" (Brothers v. 
Jernigan, supra), we think strict adherence to  these rules must be 
required in cases where plaintiff relies on G.S. 20-71.1 as the sole 
support for his allegations of agency. 

In  Travis v. Duckworth, supra, a new trial was awarded for fail- 
ure of the trial judge to  give a requested peremptory instruction re- 
lated to the evidence offered in behalf of the defendanh-owner. 

I n  Jyachosky v. Wend,  supra, and in Skinner v. Jernigan, ante 
657, the trial judge gave peremptory instructions related directly to 
the evidence offered in behalf of the defendant-owner. 

In Spencer v. Motor Co., supra, the plaintiff offered evidence tend- 
ing to  show that the automobile was registered in the name of the 
corporate defendant and relied on G.S. 20-71.1. I n  addition to its 
denial of agency, the corporate defendant denied i t  was the owner of 
the automobile when plaintiff was injured,. In support of the latter 
position, i t  offered documentary evidence tending to  show that  it 
had previously sold the automobile to the person who was operating 
it on the occasion of plaintiff's injury. One of the grounds on which 
a new trial was awarded (pp. 246-247) was the trial judge's failure, 
absent special request therefor, "to declare and explain the law 
arising on the evidence, on the second issue, particularly as i t  concerns 
or is addressed to the defendant's documentary evidence, especially 
the invoice or conditional sales contract, . . ." 

The error for which a new trial is awarded relates solely to the  
second issue. Appellant's assignments of error relating to  the first, 
third, fourth and fifth issues have been fully considered. Suffice to 
say, we find no error relating thereto sufficient to justify a new trial. 
Hence, these issues, as against defendant Johnson as well as against, 
defendant McCarson, are determinative of the matters involved there- 
in. 
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As pointed out by Walker, J., in Lumber Co. v. Branch, 158 N.C. 
251, 73 S.E. 164, ordinarily this Court will grant a partial new trial 
"when the error, or reason for the new trial, is confined to one issue, 
which is entirely separable from the others and i t  is perfectly clear 
thah there is no danger of complication." Hinson v. Dawson, 241 N.C. 
714, 86 S.E. 2d 585; Lieb v. Mayer, 244 N.C. 613, 94 S.E. 2d 658. 

We are mindful that  a somewhat different course was followedr in 
Pinnix v. Griffin, 221 N.C. 348, 20 S.E. 2d 366. However, we see no 
greater reason for a retrial of the fourth and fifth issues, which re- 
late to plaintiff's damages, than for a retrial of the first and third 
issues, which relate to the alleged negligence of McCarson and the 
alleged contributory negligence of plaintiff. As to  all matters em- 
braced by these issues, defendant Johnson has had a trial free from 
prejudicial error. 

Tjhe result: As to defendant Johnson, the judgment and the jury's 
answer to the second issue are set aside and a partial new trial is 
ordered. Upon such new trial, the sole issue for determination will 
be whether McCarson, cm the occasion of the collision, was the agent 
of Johnson and then and there acting within the scope of his agency. 
If the answer is, "No," plaintiff cannot recover from defendant John- 
son; but if answered, "Yes," plaintiff will be entitled to judgment 
for the amount established as plaintiff's damages a t  the prior trial. 

Partial new trial. 
HIGGINS, J., not sitting. 

FIAST CAROLINA LUMBER COMPANY, INCORPORATED V. PAMLICO COUN- 
T Y ;  T. D. WARREN, JR. ,  RECEIVER; DAVID LUPTON AND WIFE, VETA 
LUPTON. 

(Filed 23 September, 1959.) 

1. Pleadings 8 190- 
Where plaintiff files a n  amended complaint, in  compliance with the 

order of the court, stating with particularity the facts relied on as  con- 
stituting the basis of the action, a demurrer to the amended pleading 
mill be determined on the basis of whether the particular grounds for 
relief alleged in the amended complaint are  sufficient to constitute a 
cause of action. 

2. Receivers 8 I)- 
Where the debtor has executed a deed of trust on certain of his realty 

prior to the receivership, the receiver duly appointed obtains all  right, 
title, and interest of the debtor in the property and may convey such 
interest, subject to whatever encumbrances exis.t against the property, 
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notwithstanding that the trustee is not a party in the receivership pro- 
ceedings, although the trustee would be a necessary party to an action 
to foreclose the deed of trust. 

8. Quieting Title 8 !2- 
In an action to remove a cloud on title a complaint alleging that d e  

fendants claimed under a receiver's deed and that the trustee in a prior 
deed of trust executed by the debtor was not a party to the receivership 
proceedings, is demurrable, since the mere fact that the trustee in the 
deed of trust was not a party does not in itself render the receiver's 
deed ineffectual. 

Where ,the oomplain,t in an action to quiet title avers that the deed 
under which the defendants claim was ineffectual because of the in- 
sufeciency of the description, with further averment that the deed pur- 
(ported to convey the land described in the complaht, the complaint is de 
murrable, since if the description in the deed is ambiguous and ins-- 
den t  the complaint would seen ineufecient for failure to identify the lands 
claimed by plaintiff. 

5. Pleadings Q 20 )5 - 
Where a demurrer is sustained for failure of the complaint to state 

facts sufecient to constitute a cause of action, but not because the com- 
plaint affirmatively disclosed a defective cause of action, the action 
should not be dismissed, since plaintiff may move for leave to amend in 
accordance with Q.S. 1-131. 

PABKEB, J., took no part in the condderation or decision of this case. 
HIWINS, J., not sitting. 

APPEAL by plaintiff from Stevens, J., Regular Judge holding the 
oourts of the Third Judicial District, a t  conse~it hearing in Chambers 
during February Term, 1959, of Craven Superior Court. From 
PAMLICO. 

Civil aotion to  remove alleged clouds from title to real estate and 
to recover damages for trespass. Demurrers to amended complaint 
were sustained and the action dismissed. Plaintiff excepted and ap- 
pealed. 

Hugh L. Wilcox, Royce C. McClelland and Jones, Reed & Griffin 
for plaintiff, appellant. 

Barden, Stith & McCotter, Thorp, Spruill, Thorp & Trotter, Rod- 
man & Rodman, Ward & Tucker, R. A. Nunn, B. B. Hollowell, R. E. 
Whitehurst and Norman & Rodman for defendants, appellees. 

BOBBITT, J. This aotion was commenced by summons issued 
August 12, 1958. 
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The original complaint herein includes allegations summarized by 
Johnson, J., in Lumber Co. v. Pamlico County, 242 N.C. 728, 89 S.E. 
2d 381, a prior action between the same parties relating t o  the same 
lands, as follows: "(1) that  the plaintiff is the owner and entitled 
to the immediate 8possession of the lands described in the complaint; 
(2) that  the following deeds purporting to  convey the lands appear 
of record in the Public Registry of Pamlico County; (a )  deed of 
T. D. Warren, Jr., Receiver of East Carolina Lumber Company, to 
Pamlico County, dlated 11 March, 1935, and (b) subsequent deed of 
Pamlico County t o  the defendant David Lupton; (3) that  the deed 
made by the defendant T. D .  Warren, Receiver, is void and of no 
legal force and effect, for that the grantor named therein was not 
vested with any legal authority to  convey the lands; and (4) that  
the subsequent deed made by the defendant Pamlico County is void 
and of no legal force and effect, for that  the County was not vested 
with title t o  the lands; (5) that  each deed casts a cloud on plaintiff's 
title t o  the landis, entitling it to have 'same removed in the manner 
prescribed by law.' " In  said prior action, notwithstanding plaintiff's 
failure to allege specific facts showing the Receiver's want of authori- 
i y  to  convey, the complaint was held sufficient to meet "minimun~ 
requirements" under G.S. 41-10. 

I n  the present action, upon defendants' motion, the court required 
that  plaintiff amend its complaint so as "To allege the particular 
facts upon which the plaintiff contends that the deeds, orders and 
other paper writings mentioned in the complaint are void and of no 
effect and fail t o  vest title t o  said lands in the defendants." G.S. 
1-153; Bristol v. R.R., 175 N.C. 509, 95 S.E. 850. Plaintiffs did not 
except to  such order but, pursuant thereto, filed an amendment to  
complaint. Defendants demurred to  the amended complaint. 

I n  the original complaint herein, made more specific by the amend- 
ment, the particular alleged facts on which plaintiff based its broad 
allegations as t o  the Receiver's alleged want of authority to convey, 
are the following: 

1. East Carolina Lumber Company, plaintiff's alleged "predecessor 
in title," was defendant in a certain action instituted in the Superior 
Court of Craven County entitled, "hTina E. Basnight, Stein H.  Bas- 
night, Administrators of the estate of J. S. Basnight; Atlantic Bank 
& Trust Company, Eastman-Gardner Hardware Company, Frederick 
L. Smith, Wutham and Company, C. H. Turner, et al., and all other 
creditors who may desire to join in this action, v. East Carolina 
Lumber Company." 

2. East Carolina Lumber Company executed and delivered a deed 
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of trust dated November 1, 1924, duly recorded, to Citizens Trust 
Company, of Utica, New York, as Trustee, a .  security for bonds in 
the amount of $350,000.00, payable as provided therein, the last ma- 
turity date being May 1, 1934, which conveyed all of lthe real proper- 
ties owned by i t  in Pamlico, Craven and Beaufort Counties, North 
Carolina. 

3. Citizens Trust Company, Trustee, "the holder of the legal title 
to the said lands when the said aotion was instituted against the said 
East Carolina Lumber Company, Incoqmrated," wais not made a 
party to  said action; and "the order entered in the said adion ap- 
pointing T. D. Warren, Jr., Receiver, was andl is void and of no legal 
force and effect as to the said Trustee, and did not vest the said Re- 
ceiver with legal title t o  any of the properties, real or personal, or 
interest therein, owned by the said East Carolina Lumber Company, 
Incorporated, grantor in the said deed of trust.'' 

I n  i b  amendment to complaint, plaintiff alleged, for the first timc, 
that the deed from T. D. Warren, Jr., Receiver, t o  Pamlico County, 
is void because the description therein "is ambiguous andi insufficient 
to identify the lands or any part thereof, . . ." 

The demurrers of defendlants Lupton assert that the amended corn- 
plaint does not state facts sufficient to constitute a cause of action. 
If this be true, we need not consider the additional grounds asserted 
in the separate demurrem filed by Pamlico County andl T.  D. War- 
ren, Jr., Receiver. 

Treating the amendment to complaint as compliance with the 
oourt's said order, the question now presented is quite different from 
that considered on appeal in said prior action. Here plaintiff's allega- 
tions that  the deed from T.  D. Warren, Jr., Receiver, t o  Pamlico 
County, is void, are based upon, and limited to, two grounds, via.: 
(1) Citizens Trust Company, Trustee, was not a party to  the re- 
ceivership action. (2) The description in said~ deed is ambiguous and 
insufficient. 

The trustee in a deed of trust is a necessary party to an action 
for the foreclosure of such deed of trust. (frady v. Parker, 228 N.C. 
54, 44 S.E. 2d 449, and cases cited. Here, however, no action to  fore- 
close the deed of rtrust t o  Citizens Trust Company, Trustee, is involved. 

East Carolina Lumber Company was a party 60 the receivership 
action. See Lumber Co. v. West, 247 N.C. 699, 102 S.E. 2d 248. Upon 
his appointment, the property of East Carolina Lumber Company 
vested in the Receiver subject to all liens then outstanding thereon. 
Surety Corp. v.  Sharpe, 236 N.C. 35, 50, 72 S.E. 2d 109. As stated 
in 45 Am. Jur., Receivers § 407: "Where an (order of sale is made with- 
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out notice to  lien holders and they are in no way parties thereto, a 
sale made thereunder will not impair their liens, but the purchaser 
a t  the sale will t.ake the property subject to  their liens. If the order 
of sale makes no mention of such prior lien, or of encumbrances of 
any kind, the sale passes the title in the property as i t  is in the re- 
ceiver, and subject to whatever encumbrances exist." I n  such case, 
only the debtor's equity is conveyed. 75 C.J.S., Receivers 5 231. 

The failure t o  make Citizens Trust Company, Trustee, a party to  
the receivership action does not invalidate the appointment of the 
Receiver or his deed t o  Pamlico County. Whether the Receiver's deed 
is void and of no legal force and effect as to the said Trustee need not 
he considered. Neither the Trustee nor the bondholders are parties 
to this action. The failure to make Citizens Trust Company, Trustee, 
n party to the receivership action, did not affect the validity of the 
Receiver's deed to Pamlico County as a conveyance of all the right, 
title and interest of East Carolina Lumber Company in and to the 
property described therein. 

As to  whether the description in the deed from T. D. Warren, Jr., 
Receiver, t o  Pamlico County, is ambiguous and, insufficient: Plain- 
tiff's allegations are that  this deed and the deed from Pamlico Coun- 
ty to  David Lupton purported to convey the lands described in the 
complaint. Nothing in the complaint suggests that  the description in 
said deeds differs from the description set forth in the complaint. 
Thus, if the description in these deed(s is ambiguous and insufficient, 
the complaint would seem insufficient for failure to identify the lands 
claimed by plaintiff. 

The demurrers were properly sustained. Even so, the court was in 
error in dismissing plaintiff's act,ion. Plaintiff may move for leave 
to amend in accordance with G.S. 1-131. When a demurrer is sustain- 
ed, the action will be then dismissed only if the allegations of %he 
complaint affirmatively disclose a defective cause of action, that  is, 
that plaintiff has no cause of action against the defendant. Elliott v. 
Goss, 250 X.C. 185, 189, 108 S.E. 2d 475; Skipper 11. Cheatham, 249 
N.C. 706, 711, 107 S.E. 2d 625, and cases cited. 

The portion of the judgment sustaining the demurrer is affirmed, 
but the portion thereof dismissing the action is erroneous and should 
be stricken therefrom. It is so ordered. As so modified, the judgment 
is affirmed. 

Modified and affirmed. 

PARKER, J., took no part in the considerakion or decision of this case. 

HIGGINS, , J . ,  not sitting. 
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L U M B ~  CO. V.  PAMLICO COUNTY AND LUMBER CO. 2'. WIIIWORD. 
-- 

EAST CAROLINA LUMBER COMPANY v. PAMLICO COUNTY ; WARREN 
L M D  AND TIMBDR OOMPANY, INCORPORA~ED; H. RAT\CLIFF TUR- 
NE]R, TRUSTEE; J. R. PASCHALL, AND T. D. WARREN, JR., RECEIVEH. 

(Filed 23 September, 1959.) 

APPEAL by plaintiff from Stevens, J., Regular Judge holding the 
courts of the Third Judicial District, a t  consent hearing in Chambere 
during February Term, 1959, of Craven Superior Court. From 
PAMLICO. 

Civil action to remove alleged clouds from title to real estate and to 
recover damages for trespass. Demurrers to amended oomplaint were 
sustained and the action dismissed. Phiintiff excepted, and appealed. 

Hugh L. Willcox, Royce C. McClelland and Jones, Reed & Griffin 
for plaintiff, appellant. 

Barden, Stith & McCotter, Ward & Tucker, Rodman & Rodman, 
Norman & Rodman, Thorp, Spruill, Thorp & Trotter, R. A.  Nunn, 
B. B. Hollowell and R.  E. Whitehurst for defendants, appellees. 

PER CURIAM. This action was commenced by summons issued 
August 12, 1958. 

While different parties defendant and different lands are involved, 
plaintiff's appeal presents the questions decided in Lumber Co. v. 
Pamlico County, ante, 681, filed simultaneously herewith. On authori- 
ty thereof, the portion of the judgment sustaining the demurrers is 
affirmed, but the portion thereof dismissing the action is erroneous land 
should be stricken therefrom. I t  is so ordered. As so modified, the 
judgment is affirmed. 

Modified and affirmed. 
PARKER, J., took no part in the  consideration or decision of this case. 
HIGGINS, J., not sitting. 

HAST OAROLINA LUMBER COMPANY, INCORPORATED V. (:. A. WHITFORD, 
JR.,.ADMINISTEATOR C.T.A. OF TIIE ESTATE OF G .  A. WHITFORD, DE- 

CEASED ; SARAH LUORETIA WHITFORD ; G. A. WHITFORD, JR.  
AND WIFE, LULA IPOCK WHITFORD; VIORA WHITFORD TOLER 
AND HUSBAND, ISIAH W. T O L m ;  CRAVEN COUNTY, A BODY POLITIC 

AND  CORPORA^; B. 0. JONES, TRUSTEE, AND T. D. WARREN, JR., RE- 
CENER. 

(Filed 23 (September, 1959. ) 

APPEAL by plaintiff from Stevens, J., February Term, 1959, of 
CRAVEN. 
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Civil action to remove alleged clouds from title to real estate and 
to recover damages for trespass. Demurrers to amended complaint 
were su~tained land the adion dismissed. Plaintiff excepted and ap- 
pealed. 

Hugh L. Willcox, Royce C. McClelland and Jones, Reed & Griffin 
for plaintiff, appellant. 

Burden, Stith & McCotter, Ward & Tucker, Rodman & Rodman, 
Norman & Rodman, Thorp, Spruill, Thorp & Trotter, R. A. Nunn, 
B. B. Hollowell and R. E. Whitehurst for  defendants, appellees. 

PER CURIAM. This action was commenced by summons issued 
August 12, 1958. (In Lumber Co. v. Whitford, 242 N.C. 730, 89 S.E. 
2d 382, this Court passed upon the sufficiency of the compbint in a 
prior action between the same parties relating to *he same lands.) 

While different parties defendant and different lands are invohed, 
plaintiff's appeal presents the questions decided in Lumber Co. v .  
Pamlico County, ante, 681, fiIed simultaneously herewith. On author- 
ity khereof, the portion of the judgment sudining the demurrers is 
affirmed, but the portion thereof dismissing the action is erroneous 
and should be stricken therefrom. It is so ordered. As so modified, 
the judgment is affirmed. 

Modified and a5rmed.. 

PARKER, J., took no pad  in the wn~ideration or decision of this case. 

HIGGINS, J., not sitting. 

BAST CA.ROLINA LUMBER COMPANY, INCOEPORATED V. IRA E. WHIT- 
FORD A N D  WIFE, SUSAN WHITFORD; A. L. WHITFORD AND WIFE, 
LUCILLE WHITFORD; B. 0. JONDS, TRUSTEE, ClZaVElPJ COUNTY, 
A BODY POLITXO AND CORPORATE; T. D. WARREN, JR., RECEIVEB, A N D  
BATIDS LUMBER COMPANY, INC. 

(Filed 23 September, 1959.) 

APPEAL by plaintiff from Stevens, J., February Term, 1959, of 
CRAVEN. 

Civil action to  remove alleged clou& from title to real estate lsnd 
to recover damages for trespw. Demurrers to amended complaint 
were sustained and the action dismissed. Plainhiff excepted and ap- 
pealed. 
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Hugh L. Willcoz, Royce C .  McClelland and Jones, Reed & Griflin 
for pluintifl, appellant. 

Barden, Stith dC. M d o t t e r ,  Ward & Tucker, Rodman & Rodman, 
#arman & Rodman, Thorp, Spruill, Thorp & Trotter, R .  A.  Nunn, 
B. B.  Hollou~ell and R .  E .  Whitehurst for defendants, appellees. 

PER CURIAM. This action was commenced by summons issued 
August 12, 1958. 

While different parties defendant and different lands are involved, 
plainkiff'a appeal presents the questions decided in Lumber Co. v. 
Pamlico County, ante, 681, filed simultaneously herewith. On author- 
ity thereof, the portion of the judgment mstaining the demurrers is 
sffirmedl but the portion thereof dismissing the action is erroneous 
and should be stricken therefrom. It is so ordered. Aa so modified. 
the judgment is afikmed. 

Modified and affirmed. 

PARKER, J., took no part in the consideration or decision of this case. 

HIGGINB: J., not sitting. 

WOODROW EVERETTE t/a WOODROW AVERETTD TRUCK LINE v. 
D. 0. B R I W S  LUMBER COMPANY, INC. 

(Filed 23 September, 1959.) 

1. ~ppeah and  Error 8 4 9 -  
T h e  findings of fact by the court in a trial by the cour,t under agree- 

tment of the parties a re  conclusive on appeal if supported by competent 
evidence. 

2. Evidence Q 23.1- 
The admissibility of a telephone conversation is governed by the 

same rules of evidence which govern the admission of oral statements 
made in face to face conversations except tha t  the party against whom 
a telephone conversation is sought to be used must be  identified. 

3. Same-- Evidence of identity of antiphonal speaker held su5dent. 
Where the witness identifies the voice in a series of telephone con- 

versations a s  one and the same, and in one of the conversations the 
witness placed the call for  the person against whom the conversation 
is sought to be introduced, and  the person answering so  identified 
himself, and on another occasion the witness was advised that  the 
person called was out  of his oflice and would call back later in the 
day, and that a person identifying himself a s  the antiphonal party 
did oall back tha t  day, with further testimony of the antiphonal party 
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that  he  made one of the calls to the witness, there is ample identifi- 
cation of the an.tiphona1 speaker. 

I t  is not a prerequisite to the admission of evidence of a telephone 
conversation that  the antiphonal party be first identified, but  the court 
in its discretion may admit the evidence subject to later identification. 

5. Trial Q 18- 
The  order of proof rests in the discretion of the trial court. 

a. Trial Q BP- 
The proscription of G.S. 1-180 against the expression of opinion on 

the evidence by the trial court is solely to prevent judges from invad- 
ing the province of the jury, and a fortiori the s tatute  can have no 
application in a trial by the court under agreement of the parties. 

5. Same-- 
I n  a trial by the court under agreement of the  parties, the court not 

only has the privilege but the duty in apposite circumstances of asking 
leading questions for the purpose of clarification and to ascertain the 
truth. 

8. Corporations 24- 
Under t h e  provisions of G.S. 65-18, a s  rewritten by the Aot of 1955, 

ultra &re8 is not available as  a defense to a corporation in a suit 
against i t  b~ a n  outside contracting party to recover on a contract 
made with the corporation. 

HIWINS, J., not sitting. 

APPEAL by defendlant from Bundy, J., May Civil Term, 1959, of 
BEAUFORT. 

T~his is an action by plaintiff to recover of defendan* freight charges 
in the amount of $840.00 for five loads of lumber transported by 
truck to  points in New Jersey and Pennsylvania in September, 1958. 
Plaintiff and defendant waived trial by jury and consented ithat the 
judge might find the facts, make his conclusions of law and enter 
judgment. 

The plaintiff, Woodrow Everette, operating as Woodrow Everette 
Truck Line, is engaged in the transportation of commodities by h c k  
for hire. He operates a fleet of tractors and trailers and hie o5ce is 
in Washington, Beaufort County, North Carolina. The defendant, D .  
0. Briggs Lumber Company ( hereinafter called Briggs Company) is a 
South Carolina ~ o r ~ p r a t i o n  with i.ts principal office a t  Dillon, South 
Carolina. B & B Lumber Company (hereinafter referred to as B & B 
Company) is a North Carolina conporation with its principal office 
a t  Pantego, Beaufort County, North Carolina. D. 0. Briggs is presi- 
dent and general manager of Briggs Company; he owns 90% of the 
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capital stock and his wife owns the remaining 10%. He is also an 
officer and owns 30% of the capital stock in B & B Company. 

Plaintiff's evidence is substantilally as follows: 
Plaintiff received a telephone call from Dillon, South Carolina, 

from a person who identified himself as "D. 0. Briggs of D. 0. Briggs 
Lumber Company of Dillon." In the telephone conversation i t  was 
agreed that  plaintiff would transport by truck a load of lumber from 
the B & B Company plant a t  Pantego to  a point in New Jersey, have 
the bill of lading receipted by the consignee and mail the receipted 
bill of lading to the Briggs Company at Dillon. In  the conversation 
the freight charge was "an agreeable price made by the party who 
identified himself as  D. 0 .  Briggs of Briggs Lumber Company." 
Plaintiff delivered the lumber and mlailed the bill of lading t o  the 
defendant a s  agreed. There were four additional telephone calls from 
Dillon with similar  instruction^. Plaintiff made five deliveries of 
lumber to points in New Jersey and Pennsylvania. In  each instance 
the bill of lading was made out: "Shipper, B & B Lumber Company, 
Consignee (various), routing D.  0 .  Briggs Lumber Company, Dil- 
Ion, S. C." (parentheses ours). Plaintiff billed the freight charges to 
defendlank. When the call was made for the fourth shipment of lum- 
ber, plaintiff asked if a aheck had been mailed b him far the freight 
and was told: "I lam getting one off in the mail today." After two 
days, no check having arrived, plaintiff placed a telephone call to  
D. 0. Briggs a t  D. 0. Briggs Lumber Company in Dillon, S. C., and 
was told that  Briggs was out a t  the time but would be instructed to 
call back when he aame in. A person identifying himself as D. 0. 
Briggs did call plaintiff from Dillon later in the day. Following this, 
the fifth delivery of lumber was made pursuant rto telephone instruc- 
tions from one who identified herself as D. 0. Briggs' secretary. There- 
after plaintiff placed a call for D.  0 .  Briggs of the D. 0. Briggs 
Lumber Company a t  Dillon and talked to one who represented him- 
self as D.  0. Briggs. In  this conversation plaintiff was told that  the 
B & B Company was supposed to pay the freight. Plaintiff called a t  
the office of B & B Company and was shown invoices for the five 
loads. These invoices showed that  the freight had been dieducted by 
the defendant. Plaintiff did not know D. 0. Br igg~ a t  the time of the 
telephone conversations and did not know his voice. The voice was 
definitely the same in all the telephone mnvemations. 

The substance of defendant's evidence is as follows: D. 0. Briggs 
had ('never requested Woodrow Everette to make shipments . , . 
and oharge them to the D. 0. Briggs Lumber Company" and "did 
not authorize Woodrow Everette t o  haul any lumber t o  New Jersey." 
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Briggs Company occasionally purchased lumber from B & B Com- 
pany for delivery to Dillon but never for delivery elsewhere. Briggs 
had one telephone conversation with plaintiff. Plaintiff called him 
and asked him to pay for hauling the lumber. "I understood him to 
say that  he went out t o  B & B's office to collect and they wouldn't 
pay him and that  he was going to make me pay him." Defendant's 
auditor called plaintiff "to clarify who owned the acoount" and "ex- 
plained . . . that  the B & B Lumber Company was a corporation duly 
organized in North Carolina and the D. 0 .  Briggs Lumber Company 
was a duly organized South Carolina corporation. That  these corpora- 
tions have no connection," except that  D.  0 Briggs owned stock in 
both. Everette replied that "he had billed B & B Lumber Company 
for the acoount, but he still looked to D. 0. Briggs Lumber Company 
for his money." Briggs mas personally trying t o  help the B & B 
Company. This company did not have any credit and, had t o  have 
money to operate on. He was trying to help i t  get started. Briggs 
Company had established credit with a finance company which dis- 
counted invoices after delivery and before payment by the consignees. 
To help B 8: B Company, Briggs had the receipted bills sent t o  him, 
drew 80% on them from the finance company but sent B & B Com- 
pany 100% of the invoice less the discount charge of the finance com- 
pany and lesi a service charge for bookkeeping. Purchasers sent 
their remittances to  Briggs Company and Briggs Company settled 
with the finance company. No freight was deducted by Briggs Com- 
pany. 

The pertinent portions of the court's findings of fact, conclusions 
of law and judgment are as follows: 

"3. In September 1958, the defendant D. 0. Briggs Lumber Com- 
pany, Inc.. acting through its President, D. 0. Briggs, contracted 
n-ith the plaintiff t o  haul certain lumber from Beaufort County, 
Korth Carolina t o  certain points, a t  an agreed price, and upon promise 
to pay therefor, as follows: (The five transactions are detailed here.) 
(Parentheses ours.) 

"The plaintiff hauled and, delivered said lumber as above set out, 
the total charges being $840.00; no part of same has been paid the 
plaintiff by the defendant, and is due and owing the plaintiff by the 
defendant,." 

CONCLUSIONS OF LAW 

"1. The contract for the hauling of said lumber, which the plain- 
tiff fulfilled on his part, is binding upon the defendant D. 0. Briggs 
Lumber Company, Inc. 
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"2. The defendant is indebted to the plaint.iff in the sum of $840.00 
with interest from September 22, 1959." 

Judgment wm rendered in favor of the plaintiff and against the 
defendant in the sum of $840.00 together with interest and costs. 

The defendant excepted and appealed, assigning errors. 

Wilk imon &. Ward for defendant, appellant. 
N o  counsel contra. 

MOORE, J. The parties waived trial by jury and agreed that the 
judge find the facts, make his conclusions of law and enter judgment. 
G.S. 1-184 and G.S. 1-185. If the findings of fact by the trial judge 
are supported by competent evidence, such findings are as binding as 
a verdict of the jury and are conclusive on appeal. Bank v. Courtesl~ 
Motors, 250 N.C. 466, 475, 109 S.E. 2d 189; Milk Commission v. 
Gallowa?~, 249 N.C. 658, 663, 107 S.E. 2d 631. 

Appellant contends that  the telephone conversations admibted in 
evidence in this case, over his objection, are incompetent. If these 
telephone conversations are incompetent, it must be conceded that 
plaintiff's evidence is insufficient to support the findings of fact and 
there is error. 

Telephones are important and necessary mediums of intercommuni- 
cation in modern business. Courts of justice recognize ithe importance 
of telephone transactions in commerce. Subject to reasonable rules 
and restrictions, telephone conversations are competent and admis- 
sible in evidence in our courts. The admissibility of telephone conver- 
sations is governed by the same rules of evidence which govern the 
admission of oral statements made in face to  face conversations, ex- 
cept that the party against whom the conversation is sought to be 
used must be identified; but the identity of the party may be estab- 
lished either by dire& or circumstantial evidence. Sanders v. Griffin, 
191 N.C. 447,450-1, 132 S.E. 157. The antiphonal party may be iden- 
tified by his voice if the other party to  the conversation is acquainted 
wilth and reoognizes the speaker's voice. Manufacturing Company v. 
Bray, 193 N.C. 350, 351, 137 S.E. 151; State v. Hicks, 233 N.C. 511, 
518, 64 S.E. 2d 871. 

". . . (T)elephone calle purporting to have been made by a person 
are never admissible against him without some proof identifying him 
as the caller." 20 Am. Jur., Evidence, Sec. 366, p. 335. ". . . (W) here 
the witness answers a telephone call and there is no evidence to 
authenticate the antiphonal speaker except that  he states his name, 
the evidence is inadmissible as hearsay." 11 N.C. Law Review, 344; 
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Powers v. Service Company, 202 N.C. 13, 161 S.E. 689; Manufac- 
turing Company v.  Bray, supa .  However, lthe identity of the person 
making such call may be shown by facts and circumstancss arising 
after the call is made ". . . (1) t  is not necessary tha* lthe witness be 
able, a t  the time of hearing the telephone conversation, to identify 
the person with whom the conversation was had; i t  is sufficient if 
the knowledge which enabled him to  make the identification was 
obtained afterward. Nor is i t  necessary in all instances that the proof 
of the identification be made before the introduction of the evidence 
of the conversation; such conversation may, in the discretion of the 
court, be admitted subject t o  identification." 20 Am. Jur., Evidence, 
Sec. 366, p. 334. ''. . . (A)uthorities are uniform in holding that the 
order in which proof may be presented, is within the discretion of 
the court." State v. Strickland, 229 N.C. 201, 209, 49 S.E. 2d 469. 

"According to the weight of authority, evidence is admissible as 
to  a conversation over the telephone where the witness called for a 
designated person or firm a t  his or its place of business and the per- 
son answering the call claims to be the person called for, . . . and 
the conversation carried on is one regarding the business 6ransacted 
by such person or firm." 20 Am. Jur., Evidence, Sec. 367, p. 335. Cf. 
State v. Burleson, 198 N.C. 61, 150 S.E. 628. "Where . . . the witness 
tatifies that  he made a call for a designated1 individual and was in- 
formed that the person called for was not in his office a t  the time, a 
later call purporting to come from such person has been held admis- 
sible." 20 Am. Jur., Evidence, Sec. 366, p. 335 ; 11 N.C. Law Review, 
345; Harvester Company v. Caldwell, 198 N.C. 751, 153 S.E. 325. 

When we apply the foregoing principles to the facts of the instant 
case i t  is abundantly clear that  the telephone conversations admitted 
in evidence are competent and admissible. Here we are dealing with 
a series of calls. The five calls received by Everette, if considered 
alone in disregard of the other evidence in the case, are inadmissible. 
The two calls made by Everette, if considered alone, are competent. 
It, will be observed that  Everette placed calls for D. 0. Briggs a t  the 
D. 0. Briggs Lumber Company in Dillon. In one instance a person 
purporting to be D. 0. Briggs answered. In the other instance Briggs 
was out of his office a t  the time but called back later in the day. D. 
0. Briggs, in testifying for the defendant, stated that he received 
one call from Everette and that they had a conversation in which 
he told Everette that B & B Company owed him (Everette) for the 
freight. This corroborates Everette as t o  one of the caIIs and identi- 
fies D. 0. Briggs. Everette testified that the voice was definitely the 
same in all the telephone conversations. This evidence tends to iden- 
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tify the antiphonal party (D. 0. Briggs) in all the telephone wn- 
versations. The weight of the evidence was for the hrier of the facts 
- the trial judge in hhis case. 

The appellant contends further that the trial judge committed prej- 
udicial error in the course of the trial in that  the judge propounded to 
witnesses leading questions "pertaining to the very heart of this wn- 
troversy," indicating that he entertain& an opinion favorable to 
plaintiff's cause and thereby constituting himself plaintiff's advocate. 
Defendant cites no authority in support of its position. 

G. S. 1-180 was originally enacted in 1796. There has been little 
change through the years. The title of the original act was: "An act 
t o  secure the impartiality of trial by jury, and to dire& the conduct 
of judges in charges to the petit jury." It provides that  no judge in 
giving a charge shall give an opinion whether a fact is fully or d- 
ciently proven. It has been construed to include any opinion or  even 
an intimahion of the judge a t  any time during the trial, calculated 
to prejudice either of the parties with the jury. I t  is "a departure 
from the common law rule and from the practice which prevails in 
the English courts, the federal courts, and in the courts of some of 
the states." It is to be strictly cons6rued, and the sole purpose of 
this portion of the act is to prevent judges from invading the pro- 
vince of the jury. McIntosh: North Carolina Practice and Procedure, 
2d. Ed., Vol. 2, Sec. 1514, pp. 49, 50. 

Obviously the law defendant seeks to invoke has no application 
ho the case a t  bar. The parties waived trial by jury. "The effect of the 
submission to the judge is to invest him with the dual capacity of 
judge and juror. He is t o  hear the evidence and pass upon its wmpe- 
tency and admissibility as judge, and determine its weight a d  suffi- 
ciency as juror. The rules as to the admission and exclusion of evi- 
dence are not so strictly enforced as in a jury trial. . . ." McIntosh. 
North Carolina Practice and Procedure, 2d Ed., Vol. 1, Sec. 1373, 
p. 759; Bizzell v. Bizzell, 247 N.C. 590, 604, 101 S.E. 2d 668. 

The record discloses that  the trial judge did ask many leading 
questions at crucial points in the trial. A reading of .the enhire record 
leaves the definite impression that the questions were for the punpose 
of clarification and to ascertain the truth. Under the circumstances 
of this case i t  was not only the judge's privilege but his duty. The 
record discloses that both parties were given full opportunity t o  pre- 
sent, their evidence and contentions, and that the hearing was openly, 
fairly and fully held. We find no error in the conduct of the trial 
by the learned judge. 

Finally, appellant contends that if "there is sufficient evidence to 
support the trial court's finding of fact that  a contraot was entered 
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into between plaintiff and D.  0. Briggs, . . . such contract was vifrcz 
vires as to defendant corporation and that same was only of ber?rht 
to one of its stockholders, D. 0. Briggs." 

For solution of the question posed by the foregoing argument we 
need refer only to G.S. 55-18, whioh is a part of the "Business Corpor- 
ation Act" of 1955 which became effective 1 July, 1957. The pertinent 
portion of the Act is as follows: 

"Sec. 55-18. Defense of ultra vzres. - (a)  No act of a corporaiio~i 
. . . shall be invalid by reason of the f a d  that  the corporation was 
without capacity or power t o  do such a d  . . . but such lack of capacity 
or power may be asserted: 

"(1) I n  an action by a shareholder against the corporation. . . . 
" (2) I n  an action by the w~porat ion or by ita receiver, trustee or 

other legal represenhative, or by its shareholdem in a derivative suit, 
agdnst the incumbent or former officers or d i r e h r s  of the corpora- 
tion. 

"(3)  In  an adion by the Attorney General, ais provided in this 
chapter. . . . 

"(b) This section applies to acts . . . drone . . . by a foreign corpora- 
tion in this State. . . ." 

In view of lthe foregoing, i t  is unnecessary to call &tenhion .to the 
fact that  D.  0. Briggs owned 90% of the capital stock of the D. 0. 
Briggs Corporation and that  said corporation received benefits from 
the transactions with plaintiff. 

I n  this action the findings of f a d  support the conclusions of law 
and the judgment based thereon. Bank v. Courtesy Motors, supm. 
The judgment below is 

m r m e d .  

HIGGINS, J., not sitting. 

WILLJAM W. MOORE v. W 0 0 W, Inc. 

(Filed 23 September, 1959.) 

1. Oourts $ 9: Judgments 8s 27a. 3%- 
The fact that a motion to set aside a default judgment is denied 

for want of evidence of a meritorious defense is not re8 judimzta and 
does not preclude a subsequent motion to set aside the default judg- 
ment on the same ground when on the second motion movant intro- 
duces evidence of a meritorious defense which evidence was not avail- 
able at the time of the hearing on the prior motion. 
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a. Judgments g 27a- 
On a motion to set aside a default judgment for excusable neglect, 

(the neglect of the attorney will not ordinarily be imputed to the 
client who is wi.thout fault. 

3. Sam- 
A judgment by default flnal is properly set aside upon bndinge of 

excusable neglect and a meritorious defense. 

~ ~ I Q Q I N B ,  J., not sitting. 

MOOBE, J., concurring in result. 

BOBBITT AND RODMAN, J.J., concur in concurring opinion. 

APPEAL by plaintiff from Paul, Resident Judge of the Second Judi- 
cial District, in chambers a t  Washington on 3 July 1959. BEAUFQRT. 

Appeal by plaintiff from an order setting aside a judgment by de- 
fault final. 

On 24 January 1959 plaintiff instituted a civil action to rewver 
for the alleged breach of an alleged express contra& to ,pay absolutely 
a sum of money fixed by the terms of the alleged contract, and fur- 
ther to recover a FM Tuner and FM Booster. On the same day lthe 
summons and a verified copy of the complaint were served on de- 
fendant. 
On 24 February 1959, after the time for answering had expired, 

and no answer or other pleading having been filed by defendant, and 
no extension of time to plead having been granted, the Clerk of the 
Superior Court of Beaufort County, on plaintiff's motion, entered a 
judgment by default final against defendant in the sum of $2,000.00. 

On 25 February 1959 defendant made a motion, pursuant, to  G.S. 
1-220, to set asi* bhe judgment by default final upon the alleged 
ground that i t  was ltaken against it through its excusable neglect, 
and that i t  had a meritorious defense. 

This motion was heard by Hall, J., a t  the March Special Civil 
Term 1959 of Beaufort County Superior Court. Judge Hall's findings 
of fact are in substance: Defendant within a day or two after ervice 
of process upon it employed 8. M. Blount, a reputable member of &he 
Beaufort County Bar and of many years practice there, to represent 
i t  in the defense of the action. Walter J .  Stiles, an officer and manager 
of defendant, told Blount he had been called to New Mexiw on bmi- 
ness, and Blount advised him to go, telling him rthat he would get an 
extension of time to amwer. Within the time to answer, Stiles on 
different occasions contacted Blount concerning the defense of the 
action, and furnished Blount various letters, hcluments and wriltten 
memoranda to be u ~ e d  in defense of the action. Blount by error and 
mistake miscalculated the time to answer, concluding that i t  expired 
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an 26 Februa~y 1959 rather than on 23 February 1959. Judge Hall 
further found faok from the evidence offered before him as Ito an 
alleged1 meritorious defense. Judge Hall made conclu~ions of law that 
while defendant's evidence was s d c i e n t  to show excusable neglect, 
i t  was insufficient to show that  defendant has a valid, meritorious de- 
fense .to the action. Therefore, he denied the motion. Defendant ap- 
pealed to the Supreme Court. 

Defendant abandoned this appeal, and on 4 April 1959 made a sim- 
ilar motion before Paul, Resident Judge, in chambers to vacate the 
judgment by default final. In  support of this motion defendant filed 
d d a v i t s  by Walker J .  Stiles and S. M. Blount, in addition to the 
affidavits presented a t  the hearing before Judge Hall. Judge Paul 
considered the motion on 4 and 30 April 1959, and entered an order 
on 3 July 1959. Judge Paul in his order found that the identical affi- 
davits in respect to the negligence of Blount offered in evidence be- 
fore Judge Hall were offered in evidence before him, and that .Judge 
Hall's findings of fact one through eight in respect to defendant's ex- 
cusable neglect were binding on him, and he adopted and found as 
facts Judge Hall's findings of fact one through eight. Judge Paul fur- 
ther found as a fact from the affidavit of Stiles and from the new affi- 
davit of Blount that  defendant could not procure Stiles' affidavit, for 
the hearing before Judge Hall, due to Stiles' absence in New Mexico, 
and he found facts from Stiles' affidavit to the effect that  defendant 
had a meritorious defense to the action. Judge Paul made conclu- 
sions of law from the facts found that  the judgment by default final 
was taken against defendant through its excusable neglect and that 
i t  had a meritorious defense to the action. Whereu~pon, Judge Paul 
vacated and set aside the judgment by default final, and allowed de- 
fendant 330 days from the date of the order to answer or otherwise 
plead. 

From .Judge Paul's order, plaintiff appeals. 

Wilkinson & Ward for plaintiff, appellant. 
Rodman & Rodman and S. M .  Blount for defendant, appellee. 

PARKER, J. The question for decision is: Did Judge Paul within 
one year from the date of entry of the judgment by default final, on 
motion of defendant, have the power and authority to set i t  aside 
by virtue of G.S. 1-220 upon findings of fact and conclusions of law 
that the judgment by default final was taken againet defendant 
through its excusable neglect, and that  i t  had a meritorious defense 
tso the aation, Judge Hall several months prior thereto having denied 
a similar motion for the reason thah while the defendant had shown 
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that the judgment by diefault final was taken against i t  by its ex- 
cusable neglect, i t  had not shown ilt had a meritorious defense, when 
the evidence upon which Judge Paul based his findings of fact and 
conclusions of law that  defendant had a meritorious defense to the 
action was not available t o  defendant a t  the time of the hearing be- 
fore Judge Hall? 

In  Cox v. Cox, 221 N.C. 19, 18 S.E. 2d 713, plaintiff ah the Septem- 
ber Term 1938 of Nash County Superior Court obtained a divorce 
a vinculo from defendant on the ground of two-year separation. On 
3 July 1939 defendant filed a motion to set the decree aside alleging 
that  a t  the time the action was instituted and service of summons 
made upon defendant she was insane, a fact well known to plain- 
tiff, and that  she was not represented by a next friend or guardian 
ad litem, as required by law. The motion was heard by Judge Bone 
in chambers in Nashville on 26 October 1939, and he dismissed the 
mation because of failure to allege that movant had a meritorious 
defense. Whereupon, a next friend was appointed to represent de- 
fendant in further proceedings, a new motion was filed to set aside 
the decree on similar grounds, and the new motion alleged facta 
whioh, if true, would constitute a meritorious defense. The new mo- 
tion was heard by Harris, J., at September 1941 Term of Nash Coun- 
ty  Superior Court. In addition to resisting the motion on the merits, 
plaintiff pleaded that  the matter in controversy on the motion had 
been judicially determined by the order of Judge Bone, and had be- 
come res judicata. After finding certain facts relative to the alleged 
insanity of defendant at  the time the suit was instituted, and relat- 
ing to the merite of the defense, Judge Harris rendered judgment 
setting aside the decree of divorce, and plaintiff appealed. This Court 
affirmed Judge Harris' judgment, and said: "The former dlismissal 
of a somewhat similar motion by Judge Bone cannot be relied upon 
by the plaintiff as constituting res judicata. Generally the doctrine 
of res judicata will n& apply where the judgment is rendered on any 
grounds which do not involve the merits. 30 Am. Jur., Judgments, 
sec. 208. The first moltion was dismissed for the reason that  i t  con- 
tained no allegation that movant had a meritorious defense. Duffer 
v. Brunson, 188 N.C. 759, 125 S.E. 619; Harris v. Bennett, 160 N.C. 
339, 76 S.E. 217. There is no reason why this should estop defendant 
from making a second motion free from such technical defect. I n  the 
present motion there was an allegation respeoting a meritorious de- 
fense stated with much particularity and sufficient, if found true, to 
support ,the allegation." 

This is said in 30A Am. Jur., Judgments, $360: "As a general propo- 
sition, the doctrine of res judicata prevails as t . ~  all subsequent ac- 
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tions. However, a direct proceeding for the purpose of reversing or 
setting aside a judgment forms an exception to the doctrine tha t  a 
makter which has been adljudicated by a court of competent juris- 
diction must, in any subsequent litigation between the same parties 
or their privies, where the same question or questions arise, be deem- 
ed t o  have been finally and conclusive1y settled." 

I n  49 C.J.S., Judgments, p. 559, i t  is written: "While the decision 
on a mation to vacate or set aside a judgment is not in the strict 
sense res judicata, i t  has been held that  a plea of res judicata may be 
sustained where the second application is on the same grounds as 
the first. . . . A second application to vacate a judgment founded on 
facts which were known or which should have been known to  the 
applicant a t  ithe time of making the first application will not, as a 
rule, be considered. . . . If, however, the court is satisfied that t!)ert 
was excusable neglect in not bringing forward all the grounds in the 
first instance, leave may properly be granted to renew the applica- 
tion. A new motion should always be entertained when based on new 
grounds, not covered by the former motion and not then known or 
available to  the party." 

I n  Olson v. Advance Rumely Thresher Co., 43 S.D. 90, 178 N.W. 
141, the Court said,: "A motion to open a default judgment once de- 
nied by rt judge cannot be renewed unless (a) with leave of the judgc 
who denied i t ;  or (b)  if made upon presentation of new facts which 
have occurred since the denial of the previous motion, in which case the 
renewal may be made as a matter of right. . . . The 'new matter' 
which will alone justify the renewal of a mdion, without leave, must 
be something which has happened, or for the first time come to the 
knowledge of the party moving, since the decision of the former mo- 
tion." In  this case the Court held that the order denying the motion 
to  vacate the default judgment was not res judicata on the second 
motion. 

I n  CoUister v. Inter-State Fidelity B. & L. Assn., 44 Aria. 427, 38 
P.  2d 626, 98 A.L.R. 1020, the Court held that  a court's denial of a 
motion to vacate a default judgment is not res judicata as t o  a subsc- 
quent motion to  vacate i t  on a different ground. 

I n  Cox v. Cox, supra, "The first motion was dismissed for the 
reason that  i t  contained no allegation that  movant had a meritorious 
defense.'' I n  the second hearing before Judge Harris the  new motion 
contained such an allegation, and there was evidence t o  support it. 
I n  the instant case the first motion was dismissed for the reason that  
the evidence was ''insufficient to  show tha t  the defendant has a valid, 
meritorious defense." At the second hearing before Judge Paul de- 
fendant produced evidence not available to i t  a t  the hearing before 
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Judge Hall, which if found by the jury to be Itrue, would constitute 
a meritorious defense. Neither Judge Harris nor Judge Paul reviewed 
and overruled the judge who entered the previous order. In  view of 
the facts in the instant case, the doctrine of res judicata is not appli- 
cable, and defendant is not estopped to make its second motion bcfore 
Judge Paul based on evidence not available to i t  a t  the previous 
hearing. 

Rutherford College v. Payne, 209 N.C. 792, 184 S.E. 827, relied 
upon by plaintiff, is distinguishable. I n  that case the motion was for a 
change of venue. Henrg v. Hilliard, 120 N.C. 479, 27 S.E. 130, also 
relied on by plaintiff, is distinguishable. I n  that  case Judge Timber- 
lake found that  the judgment of Judge S6arbuck was made by con- 
sent of all the parties, and subsequently Judge Bryan on the same 
grounds found that  the judgment of Judge Starbuck was without the 
wnsent of anybody, unless i t  was Mrs. Hilliard. The Court held 
that  the movants are estopped and eaid: "He (Judge Bryan) re- 
viewed and overruled Judge Timberlake in his findings of fact and 
law, and set aside the judgment that Judge Timberlake had refused 
to set aside but had in effect approved and affirmed." 

Judge Hall's order is not a mere interlocutory order. Russ v.  Wood- 
ard, 232 N.C. 36, 59 S.E. 2d 351; Johnson v. Roberson, 171 N.C. 194, 
88 S.E. 231. The principle well established in this jurisdiction that 
no appeal lies from one Judge of the Superior Court to another 
(Neighbors v. Neighbors, 236 N.C. 531, 73 S.E. 2d 153; Fertilizer Co. 
v. Hardee, 211 N.C. 56, 188 S.E. 623) has no application to a mere in- 
terlocutory order. Cole v. Trust Co., 221 N.C. 249, 20 S.E. 2d 54; 
Bland v. Fnulkner, 194 N.C. 427, 139 S.E. 835. The Cole case relied 
on by appellee is not in point, though Cox v. Cox, supra, relied on 
by appellee, is. 

Judge Paul's findings of fact as to excusable neglect and a meri- 
torious defense are supported by oompetent evidence, and his find- 
ings of fact fully support his conclusions of law and order. Our de- 
cisions are uniform to  the effect that where the negligence is that of 
the attorney, and the client against whom the judgment by default 
is taken has exercised proper care, the client is not ordinarily chmge- 
able with the negligence of his attorney. Moore v. Deal, 239 N.C. 
224, 79 S.E. 2d 507. 

All plaintiff's assignments of error have been considered, and are 
overruled. Upon the record, the evidence and the findings of fact and 
conclusions of law made by Judge Paul, his order setting aside the 
judgment by default final is sustained. 

Affirmed. 
HIGGINS, J., not sitting. 
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MOORE, J., Concurring in result: The grounds alleged in the second 
motion and those alleged in the first motion are the same. However, 
when the first motion was heard, no evidence was offered to support 
the general allegation that defendant had a meritorious defense. 

I would affirm, but on this limifed ground. When i t  appeared, as 
found by Judge Paul, that evidence relevant to defendant's alleged 
meritorious defense was not available when the matter was heard by 
Judge Hall, i t  was permissible for Judge Paul to consider the mat- 
ter further in relation to  the question of meritorious defense. 

If Judge Hall, upon evidence as to facts upon which defendant 
based its defense, had found that defendant had no meritorious de- 
fense, my view is that  appeal would have been defendant's sole remedy. 

BOBBITT AND RODMAN, J.J., concur in concurring opinion. 

CLARENW H. WATERS r. JESSH LEE HARRIS AND am, 
ELIZABETH CLARK HARRIS. 

(Filed 23 September, 1959.) 

1. Negligence 8 41 (2)- 
While the proprietor is not a n  insurer of the safety of invite-, he 

is under duty to  exercise ordinary care to  keep the aisles and pass- 
ageways where customers a r e  expected to go in a reasonably safe 
condition so  a s  not unnecessarily to  expose them to danger, and to 
give warning of hidden dangers or unsafe conditions of which the 
proprietor has knowledge or of which he should have known in the 
exercise of reasonable supervision and inspection. 

Where the substance upon which a customer falls is placed on the 
floor by the proprietor or his employees, no evidence tending to ehow 
actual or constructive knowledge of the proprietor is necessary, since 
a person is deemed to have knowledge of his own o r  his employees' 
acts. 

3. Same-- 
Where there is no evidence a s  to the source of a substance on the 

floor causing the fall of a customer, the customer may not ordinarily 
recover for the resulting injury unless he  makes i t  appear that  the 
substance had remained on the floor for such length of time that  the 
proprietor knew o r  by the exercise of reawnable care should have 
known of its existence. 

4. Same-- 
(Where the nature of the business is such that  the proprietor may 

reasonably anticipate the presence of grease and oil on the floor, and 
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the proprietor has  personal knowledge of the unkept condition of 
the floor, and fails to  provide adequate light to enable a customer to see 
where he is going, the proprietor may be liable for  a h l l  of the  cus- 
tomer resulting from a greasy substance on the floor without proof 
that  the substance had been on sthe floor a t  this particular place for  a 
sufficient length of time to charge the proprietor with constructive know- 
ledge thereof. 

Evidence that  the proprietor of a warehouse personally conducted a 
customer on a trip to  look a t  used refrigerating equipment, tha t  there 
mas (trash on the  floor and tha t  the praprietor failed to provide sufedent 
artificial light or use available facilities for  letting in sufficient natural 
light to enable the cwtomer to see where he was going ie hem sufaoient 
'to overrule a nonsuit in a n  action by the customer  to recover for  61 fall  
resulting when he stepped on some greasy substance on the floor. 

Evidence tending to show that  a customer fell on his hip, fractur- 
ing a hip bone adjacent t o  a thick billfold carried in his pocket, is in- 
sufacient t o  show contributory negligence of the customer in so carry- 
ing the billfold, since no injury of such nature could have been f o r e  
seen from carrying a billfold in  such manner. 

A customer will not be held contributorily negligent in walking along 
.a &ark aisle with trash on i t  when the customer is conducted and di- 
rected on the trip by the proprietor. 

S. Negligence fj 19c- 
Nonsuit on  the  ground of contributoqv negligence b proper only when 

plaintiff's own evidence establishes the facts necessarg to  show contribn- 
tory negligence so clearly !that no other conclusion may be reasonably 
drawn therefrom. 

HIGGINS, J.. not sitting. 

APPEAL by plaintiff from Bzmdy, J., February Civil Term, 1959, of 
WASHINGTON. 

This is an action to reoover for personal injuries sustained by plain- 
tiff by reason of the alleged actionable negligence of defendants. 

The complaint alleges that  plaintiff, as a customer and invitee 
of the defendants, entered an unlighted warehouse owned and main- 
tained by defendants to store and display secondhand refrigerating 
equipment for sale, that while there plaintiff slipped in a puddle of 
grease or oil and fell to the floor and thereby suffered personal in- 
juries. It is alleged that the defendants were negligent in that  (1) 
.the warehouse was constructed and maintained without adequate arti- 
ficial or natural lighting; (2) defendants on the occasion in quee- 
tion did not make use of the available lighting facilities; (3) the 
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premises were not maintained in a reasonably safe oondition; and (4)  
the defendants did not give warning of the peril which caused plain- 
tiff's injuries. 

The answer denies that defendants were negligent in any respect 
in regard to  plaintiff's injuries, and pleads unavoidable accident and 
contributory negligence. It alleges that plaintiff was contributorily 
negligent in that  (1) he failed to keep a reasonable lookout, and (2) 
failed to  exercise reasonable care for his own safety. 

Plaintiff's evidence conforms to the allegations of the complaint 
and is substantially as follows: 

Plaintiff is 45 years of age and resides a t  Plymouth in Washington 
County where he operates a combination grocery store and cafe. He 
desired to  purchase for his business a refrigerating "reach in" case 
to display meats, vegetables and the like. The defendants reside a t  
Hertford in Perquimans County where they conduct a mercantile 
business. In  addition, they own and maintain a warehouse and dis- 
play therein certain secondhand refrigerating equipment for sale. The 
warehouse has two doors, each about 6 feet wide, and a window cov- 
ered by a wooden shutter. All of these openings are on the east side 
of the building and the window is located between the doors. No part 
of the doors or window is of glass. On 4 February 1957 plaintiff 
went t o  Hertford in search of refrigerating equipment. He had never 
seen the defendants or the warehouse before that  date. Plaintiff con- 
tacted the male defendant, who offered to show plaintiff the equip- 
ment they had. They proceeded to the warehouse in defendants1 truck. 
The male defendant opened one of the doors but did not open the 
other door or window. Defendant did not turn on any lights and no 
lighting equipment was apparent. Defendant did not have a flash- 
light. It was about middiay but "it was kind of dark that day" and 
it was dark inside the warehouse. Plaintiff inspected a case of the 
type he was looking for. It was near the open door. Plaintiff inquired 
the price. Defendant did not reply to  the inquiry but said: "Come on, 
follow me, and let me show you some more equipment." The in- 
terior of the warehouse was dark. The floor of the "warehouse was 
rough, greasy looking, trash all over the floor. . . . The color of the 
floor was dark." Plaintiff followed behind defendant as close as he 
could. Defendant led the way. About 30 feet from the door, while 
only a step or two behind the defendanh, plaintiff slipped and fell. 
Plaintiff was attempting to turn when he slipped. It developed that 
he had stepped in a puddle of greasy, oily substance. Plaintiff had a 
billfold, about 5 inches long and 3 inches thick, in his hip pocket 
"and fell on that." He suffered a fracture of a hip bone. 
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At the close of plaintiff's evidence, the judge, on motion of de- 
fendants, entered a judgment of involuntary nonsuit. Plaintiff es- 
cepted and appealed, assigning errors. 

W. L. Whitley and W. M. Darden for plaintif, appellant. 
Norman & Rodman for defendants, appellees. 

MOOEE, J. This appeal poses only one question for decision: Does 
plaintiis evidence make out a prima facie case of injury by reason 
of actionable negligence of defendants? 

When the competent evidence offered by plaint8 is considered 
in the light most favorable to him and he is given the benefit of every 
reasonable inference of fact to be drawn therefrom, we are of the 
opinion, and so hold, that i t  is sdcienk to have been submitted to 
the jury and the demurrer to the evidence should have been overruled. 

Persons entering a mercantile establishment during business hours 
to purchase or look at merchandise do so a t  the actual or implied 
invitation of the proprietor, upon whom the law imposes the duty of 
exercising ordinary care (1) to keep the aisles and passageways where 
customers are expected to go in a reasonably safe condition, so as 
not unnecessarily to expose the customer to danger, and (2) to give 
warning of hidden dangers or unsafe conditions of w~hich the pro- 
prietor knows or in the the exercise of reasonable supervision and in- 
spection should know. However, the proprietor is not an insurer of 
the safety of customers and invitees while on the premises and is 
only liable for injuries resulting from his negligence. Lee v. Green R. 
Co., 236 N.C. 83, 85, 72 S.E. 2d 33. Appellees do not challenge these 
principles of law. On the contrary they quote, in their brief, to  the 
same effect from Brown v. Montgomery Ward & Co., 217 N.C. 368, 
371, 8 S.E. 2d 199. 

Cases involving injury from slippery 9-ibstances in the aisles and 
passageways of stores and other establishments usually fall into one 
of two categories. (1) Where the substance is placed on or negligently 
applied to the floor by the proprietor or his servants or employptG 
In such cases the proprietor is liable if injury to an invitee proxi- 
mately results. And the injured party is under no duty to show that 
the proprietor had actual or constructive notice of the presence of the 
slippery substance. A person is deemed to have knowledge of his own 
and his employees' acts. The following are illustrative of this type of 
case: Copeland v. Phthisic, 245 N.C. 580, 96 S.E. 2d 697; Hughes v. 
Enterprises, Inc., 245 N.C. 131, 95 S.E. 26 577; Lee v. Green & Co.. 
supra. (2) Where the slippery substance is placed on the floor by a 
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third party or  where there is no evidence of khe source thereof. In  
such cases an invitee proximately injured thereby may not recover 
unless i t  is made to  appear that  the substance had remained there for 
such length of time thah the proprietor knew or by the exercise of 
reasonable care should have known of its existence. Examples of 
this class of cases are: Pratt v. Tea Co., 218 N.C. 732, 12 S.E. 2d 
242; Fox v. Tea Co., 209 N.C. 115, 182 S.E. 2d1662; Cooke v .  Tea Co., 
204 N.C. 495, 168 S.E. 679. 

Appellees contend that the instant case is of the second category 
above and is controlled by the principles laid down in Pratt v. Tea 
Co., supra. Indeed this seems to have been the basis of the court's 
ruling below. 

In  the Pratt case, a customer in defendant's store was injured 
when she slipped and fell by reason of a greasy, oily substance on 
the floor. She alleged that defendant was negligenk in permitting the 
substance to be and remain on the floor. There was no evidence as 
to how the oil or grease was put there or how long i t  had been there. 
A judgment of involuntary nonsuit was affirmed by this Court on 
appeal. The Court's opinion says in part: 

"When claim is made on account of injuries caused by some 
substance on the floor along and upon which customers will be 
expected to walk, in order to justify recovery, ik must be made 
to appear that  the proprietor either placed or permitted the 
harmful substance to be there, or that he knew, or by the ex- 
ercise of due care should have known, of its presence in time 
to have removed the danger or given proper warning of its pres- 
ence. Thus, before plaintiff can be permitted to recover she must 
first offer evidence tending to show (1) negligent construction 
or maintenance resulting in a condition which would cause rr, 

person of ordinary care to foresee that some injury was likely 
to result therefrom; and (2) express or implied notice of such 
condition. (Citing authorities) ." 

In the instant case, if we consider only the one circumstance, the 
puddle of grease or oil on the floor, there is an apparent similarity k~ 
the f a d s  of the Pratt case. I n  the case a t  bar there is no direct evi- 
dence tending to show who put the grease on the floor or how long 
it had been there. But there is a combination of circumstances here 
that  factually differentiates this case from the Pratt case (1) Plain- 
tiff's evidence tends Ito show neglect and inattention on the part of 
the defendants with respect to their duty to maintain the warehouse 
floor in a reasonably safe condition for customers and invitees. It 
"was rough, greasy looking, trash all over the floor. . . . The wlor 
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of the floor was dark." Besides, it was reasonably foreseeable that  
grease and oil was likely to  leak from motors and other moving parts 
of the secondhand refrigerating equipment displayed by defendants. 
(2) Plaintiff's evidence tends 40 show that  defendants failed to pro- 
vide adequate artificial lighting and failed t o  use the available faci- 
lities for letting in sufficient natural light to enable plaintiff to see 
where he was walking. (3) Plaintiff's evidence tends to show ths t  
the male defendant had personal notice of the condition of the ware- 
house floor and the lack of adequate lighting since he was present a t  
the time and was personally conducting the plaintiff in the inspection 
of the equipment. 

"Negligence may consist in the failure to so light the premises as 
to protect from injury by reason of dangerous conditions which would 
not reasonably be discovered in the absence of such light. . . ." 65 
C.J.S., Negligence, Sec. 86, pp. 595-596. The following are cases in 
which absence of light or inadequacy of lighrt sufficient to disclose 
unsafe conditions was held to be negligence proximately causing in- 
jury: Thompson v. DeVonde, 235 N.C. 520, 70 S.E. 2d 424; Drum- 
wright v. Theatres, 228 N.C. 325, 45 S.E. 2d 379; Anderson v. Amuse- 
ment Co., 213 N.C. 130, 195 S.E. 386; Nelson v Tea Co., (N.J. 1958), 
137 Atl. 2d 599; Gunn v. Enterprises. Inc., (La. 1939)' 192 So. 744; 
Lunny v .  Pepe, (Conn. 1933), 165 Atl. 552; Crouse v. Stacy-Trevt 
Co., (N.J. 1933), 164 Atl. 294; Petera v .  Railway Exchange Bldg., 
(Mo. 1931), 42 S.W. 2da 947. 

It is our opinion that  the record in this case discloses sufficient evi- 
dence of negligence proximrutely causing injury to require submission 
to the jury. Indeed i t  seems prima facie to satisfy the enumerated 
prerequisites for recovery set out in the Pratt  case. 

Both in the brief and in the oral argument in Supreme Court de- 
fendants seriously contended ithat plaintiff's evidence showed conclu- 
sively that  the proximate cause of his injury was the presence of a 
large billfold in plaintiff's pocket. The evidence disclosed that plain- 
tiff was carrying in his  hi^ pocket a biilfold 5 inches long and, 3 
inches thick, that he fell on this hip and fractured a hip bone adja- 
cent to rthe billfold. Suffice i t  to say that  the carrying of a billfold in 
this manner is such an universal practice, attended with consequences 
of harm so infinitesimal, except for assault and robbery, that the 
plaintiff was under no duty to foresee that injury would result there- 
from. That  circumstance was not the proximate cause of the alleged 
injury in this case. 

Appellees also contend that plaintiff was contributorily negligent 
as a matter of law. Drumwright v .  Theatres, supra, is a case some- 
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what similar to  the one a t  bar. I n  tha t  case the plaintiff was direclted 
by defendant into a dark part of a theatre. This Court said: Unless 
obviously dangerous, the conduct of a plaintiff which otherwise might 
be pronounced contribu,hry negligence as a matter of law would be 
deprived of its character as such, if done a t  the direction of the de- 
fendant or its agent. (Citing authorities). Here, the plaintiff and her 
companions were directed by defendant's agent to  go t o  the balcony 
for seats. I n  following this direction, plaintiff was injured. The case 
is one for the jury." A nonsuit on the ground of contributory negli- 
gence will be granted only when the plaintiff's evidence establishes the 
facts necessary t o  show contributory negligence so clearly that  no 
other conclusion may be reasonably drawn therefrom. Keenel- v. 
Beal, 246 N.C. 247, 252, 98 S.E. 2d 19. 

The judgment below is 
Reversed. 

HIGGINS, J., not sitting. 

JAMES MAC GRAY v. MACK IF. BENNETT. 

(Filed 23 September, 1959.) 

1. Master and  Servant § 1- 
A driver and collector for a laundry on a commission basis who is per- 

sonally charged with al l  work brought in by him without any record 
being kept by the laundry in regard to the individual accounts of the 
customers, the driver being personally liable for the entire account 
without regard to whether the customers pay and being personally rc- 
sponsible for the purchase and maintenance of his delivery truck, is a 
debtor to the laundry on such accounts and not a n  employee. 

2. Embezzlement § 1- 
Where the relationship between the parties is that  of debtor and 

creditor and not that of employee and employer, the debtor cannot be 
guilty of embezzlement of any funds due on the account. 

3, i+Zalicious Prosecution 5 10- 
In  this action for malioions prosecution the evidence disclosed that 

the relationship between the parties was that of debtor and creditor 
and not that  of employee and employer, and that  a prosecution for em- 
bezzlement was instigated by the creditor against the debtor in regard 
to the account. Held :  Nonsuit was erroneous, and held further, even 
had the relationship been that  of employee and employer, the e~idence 
in this case disclosed want of probable cause. 

HIQQINB, J., not sitting. 
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APPEAL by plaintiff from Stevens, J., May Civil Term 1959 of 
CRAVEN. 

This is a civil action to  recover damages for malicious prosecution. 
The evidence pertinent to  the appeal in substance is as follows: 

1. The plaintiff, a young man 22 years of age, entered into an 
agreement in December 1951 with the defendant, Mack F. Bennett., 
trading as City Laundry and the Dixie Laundry and Dry  Cleaners, 
Inc., of which the defendant was president and principal stockholder, 
Prior to the time he entered into the contract, the plaintiff was work- 
ing for a competitor of the defendant in New Bern. Under the term8 
of the agreement the plaintiff was to collect and deliver, by truck, 
laundry and dry cleaning from a route within an area described 
in the contract. The plaintiff was to  furnish his own truck and to  
maintain it, including public liability insurance thereon. 

2. The sole compensation to the plaintiff was to consist of a com- 
mission of 25 per cent of all sums collected for the processing of laun- 
dry and 40 per cent of all sums collected for the processing of dry 
cleaning. The agreement required, the plaintiff to make an account- 
ing of all sums collected by him, less the commissions s& out above. 
on the 5th and 21st days of each month. According t o  the plaintiff's 
evidence, the requirement to settle on any particular date was there- 
after waived. The evidence furthcr tends to shov that  the defendant 
never furnished the plaintiff a route and never suggested or gave 
to him the naince of any customers in the prescribed area except the 
Hostess House at Cherry Point. He  had to establish his own route, 
which he did by soliciting lthe customers he hadl served previously. 

3. In  delivering laundry to the defendant and dry cleaning to  the 
Dixie Laundry and Dry Cleaners, Inc. (hereinafter called Dixie), 
defendant and Dixie never looked to  the individual customer for 
the charges for processing the laundry and dry cleaning, but required 
the plaintiff to pay 75 per cent of the retail price for laundry and 
60 per cent of the retail price for dry cleaning. There was no indi- 
vidual accounting for each customer bdween the plaintiff and the 
defendant or the defendant's corporation. The plaintiff collected from 
his customers and the defendant and Dixie looked to him for their 
money. 

If the plaintiff extended, credit to  a customer and for any reason 
the customer did not pay, then the loss fell on the plaintiff and not 
on the defendant or Dixie. 

Neither the defendant nor Dixie ever withheld any income tax or 
issued the plaintiff any paycheck or receipt for the monies paid by 
the plaintiff to them. 
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4. At the time the plaintiff went to work for the defendant, defend- 
ant lent the plaintiff money to  make a down payment, on a truck to 
be used in picking up laundry and dry cleaning and took a chattel 
mortgage on the truck, and the plaintiff paid the defendant the sum 
of $30.00 a month on this account. 

5. In  March 1952, the defendant suggested that the plaintiff bor- 
row $250.00 from the bank to take care of a loss of $150.00 suffered 
by ,the plaintiff on his laundry business due ta one of the plaintiff's 
subcontractors who picked up cleaning for him. This amount overpaid 
the plaintiff's account with the defendant but the balance was held 
as  an advance on rthe laundry account. The defendant signed or en- 
dorsed the plaintiff's note a t  the bank and received the money. The 
plaintiff made monthly payments t o  the defendant thereafter in the 
sum of $25.00 to be applied on this note. When the $250.00 note was 
execukd, the defendant, in exchange for signing or endorsing the 
plaintiff's note, required the plaintiff to  give him two signed checks 
for $125.00 each. 

6. On 15 March 1952, the defendant insisted that the plaintiff sign 
an application for an indemnity bond. The defendant paid the prem- 
ium for this bond. Thereafter, the laundry solicited by the plaintiff 
decreased to  such an extent due to poor services received from the 
defendant, that the defendant suggested that  plaintiff carry his work 
to another laundry and to make his own arrangemenlts until he 
could do the work. The defendant informed him that he had called 
the Spotless Lsundry and suggested that  the same arrangement be 
carried out between him and that laundry that he had had thereto- 
fore with the defendant. The plaintiff made such an arrangement with 
the other laundry. 

7. Thereafter, the plaintiff resunied business with defendant. Pay- 
ments were made to  the defendant on the laundry account by the 
plaintiff, but the defendant applied them on the loan and truck ac- 
count of the plaintiff, even a t  times when no payments on such loans 
were due. The defendant kept all the records, mostly in pencil, and 
refused to give plaintiff receipts for sums paid. 

8. In  April 1952, the defendant had the plaintiff give him a $1,000 
note secured by a chattel mortgage on his truck to cover all personal 
loans, and the defendant promised a t  that  time to cancel his other 
paper, including the chattel mortgage he took to cover the down pay- 
ment, but they were not canceled. 

9. The plaintiff, on or about 4th or 5th of August 1952, went to 
the defendant t o  pay him some money but refused .to do so because 
the defendant would not give him a receipt for it. The plainkiff testi- 
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tied, (' * * 1 knew he was misapplying the sums I gave him. I knew 
he was applying them on the personal debt when I wanted them to 
be applied on the laundry debt. * I told him I was putting all the 
money in the bank until he, we, reached an agreement as to how we 
were going to  apply it, and I did deposit the money that  I had. * * * 
I told him I was going to the bonding company. At this, Mr. Ben- 
nett told me, 'I got you right where I want you and you'll work for 
me like I say!' " 

On or about 6 August 1952 the defendant inventoried the laundry 
on the truck used by the plaintiff and the plaintiff stopped picking 
up laundry for Mr. Bennett. The evidence further shows that  the 
defendant thereafter deposited a check for $106.65 which had been 
given to the defendant on 25 March 1952 a t  his request for an 
amount due the defendant by the plaintiff on the laundiry account 
and which the evidence tends to  show had been paid in full by the 
plaintiff in cash. The defendant also deposited one of the checks for 
$125.00 theretofore given on 14 March 1952 in connection with the 
loan from the bank in the sum of $250.00. These checks were intro- 
duced in evidence and show that they had been endorsed by the 
City Laundry and M. F. Bennett and paid on 7 August 1952. The 
evidence further shows that  an additional deposit was made to plain- 
tiff's account in order to procure payment of the foregoing checks. 
The evidence is to the effect, however, that  the defendant, on 7 August 
1952, got all the money the plaintiff had deposited in the bank, which 
the plaintiff intended to  hold until the defendant agreed to accepit 
it and apply i t  to the proper account. 

10. The plaintiff, a citizen and resident of Columbus, Ohio, and 
who first came to North Carolina as a member of the Marine Corps 
and was stationed at Cherry Point, returned to Columbus, Ohio and 
went to work for his father in a cabinet shop. Thereafter, he was 
notified by the National Surety Company that the defendant and 
Dixie had filed a claim under his bond for $840.00. Only the sum of 
$47.00 was claimed by Dixie and the balance by the defendant. The 
plaintiff advised the Surety Company of the circumstances surround- 
ing the issuance of the bond and his experience with the defendant. 

11. In  December 1952 the plaintiff was arrested and imprisoned 
in Columbus, Ohio, until he could make bondi. He was arrested on a 
warrant caused to be issued by the defendant by the Clerk of the 
Recorder's Court for Craven County, charging him with having em- 
bezzled funds from the defendant and Dixie. 

After s hearing in Ohio, the Governor refused to extradite plaintiff 
to North Carolina to stand trial on the charges. However, the plain- 
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tiff voluntarily returned to North Carolina to stand trial. At the 
criminal trial in the Superior Court of Craven County, September 
Term 1954, the Presiding Judge directed a verdict of not guilty at 
the close of the State's evidence. 

S. W. Moore, a stockholder and the secretary and treasurer of 
Dixie, testified that he had a conversation with the defendant in the 
present case a t  or about the time Mr. Gray, the plaintiff, was charg- 
ed with embezzling funds from Dixie; that  he pointed out to Mr. Ben- 
nett that in his belief "Mr. Gray was not guilty of the criminal charge 
of embezzlement, and * if he brought him to trial on such a 
charge" he would so testify. Later, when i t  appeared that  Mr. Moore 
was going to testify for Mr. Gray in the criminal trial, the defendant 
herein said, "1'11 do anything a t  all against you if you testify for 
Mr. Gray." He likewise tried to intimidate this witness before the 
trial in the present action. 

At the close of plaintiff's evidence in the trial below the court sus- 
tained the defendant's motion for judgment as of nonsuit. Plaintiff 
appeals, assigning error. 

Ward & Ward for plaintiff. 
Cecil D. Mny, Ward & Tuclcer for defendant. 

DENNY, J. In  our opinion, if i t  should be conceded that the ern- 
ployer-employee relationship existed between the plaintiff and the 
defendant at the time complained of, the evidence adduced in the 
trial below is sufficient, if believed by the jury, to support a finding 
of want of probable cause. 

Even so, the contract under which the plaintiff worked and the 
course of the business as actually conducted pursuant thereto, creat- 
ed the relation of debtor and creditor only. S. v. Covert, 14 Wash. 
652, 45 P. 304; Dixie Fire Ins. Co. v. Nelson, 128 Tenn. 70, 157 S.W. 
416; S. v. Carr, 169 Wash. 56, 13 P 2d 497; Chicago Fire & Marine 
Ins. Co. v. Fidelity & Deposit Co., 41 Arb. 358, 18 P 2d 260. 

In the case of S. v. Covert, supra, the factual situation, including 
the manner in which the business was actually conducted, was al- 
most, if not identical to that in the present case. Covert was employ- 
ed to work as a driver and collector by the owner of the laundry. He 
was to receive for his services 22 per cent of the amount of laundry 
work brought in by him. He was permitted to retain the 22 per cent 
out of the monies in his hand as soon as the same came into his hmd, 
and to turn in the balance to the laundry. The owner testified, "The 
laundry brought in by each driver was charged to him." He further 
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testified "that he had told the drivers, including the appellant, that 
if they trusted anyone, and failed to t u n  in the money, he would 
hold them personally responsible for the laundry so charged to them. 
* * C  The cash t u n e d  in was not credited to the patrons of the laun- 
d r y ; * * *  no account was kept between the laundry and its patrons, 
but an account was kept between the laundry and the drivers, and 
on this account the drivers were charged with the bundles brought 
in by them (according to a fixed schedule of prices), and were credit- 
cd with 22 per cent of the amount of the goods they handled, and 
also with such amounts of cash as they from time to time paid." The 
Court said: "The books a t  all times showed the amount due from 
the appellant to the laundry, but not that  any sums were due from 
any of its customers to it. Whether appellant succeeded in collecting 
t.he sums owing by patrons for laundry work, or wholly failed t o  make 
such collections, was a matter of indifference to  the complaining wit- 
ness, according to the contract between them; and, as already no- 
ticed, the work done was charged not to the patrons, but to the ap- 
pellant, and he was held responsible for the amounts so charged, 
whether collected by him or not." The Court held that  the relation 
between the owner of the laundry and its driver wm that of debtor 
and creditor and not principal and agent. 

It is said in 18 Am. Jur., Embezzlement, section 20, page 580: 
"Generally, when dealings between two persons create a relation of 
debtor and creditor, a failure of one of the parties to pay over money 
does not constitute the crime of embezzlement. For example, a laun- 
dry agent who is paid by commissions and who is charged with the 
entire amount of laundry work done standis in the relation of debtor 
to the laundry company. He holds money collected in such capacity 
and cannot be convicted of embezzlement." 

In light of the facts revealed on this record, and the authorities 
cited herein, the judgment. as of nonsuit entered below is 

Reversed. 

HIGGINS, J., not sitting. 
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J .  H. LAMPLEY v. TRENHOLM CLARENCE BELL, JR. 

(Filed 23 September, 1959.) 

1. Compromise and Settlement: Insurance g 81%- 
A settlement made by insurer in liability policy providing that in- 

surer might make such investigation and settlement of any claim as  
insurer deemed expedient, will not bar insured from thereafter mnin- 
taining an action to recoyer for personal injuries and property damage 
to his vehicle resulting from the collision when such settlement is 
made by insurer without the knowledge or consent of insured or over 
his protest. 

HIGGINS, J., not sitting. 

APPEAL by plaintiff from Patton, J., March Term 1959 of HENDER- 
SON. 

The plaintiff instituted this action to recover for personal injuries 
and property damages resulting from the alleged negligent opera- 
tion of a motor vehicle by the defendant. 

The collision occurred between the plaintiff's Buick automobile 
while being operated by him, and s Chevrolet pick-up truck owned 
and operated by the defendant, a t  the intersection of Justice Street 
and Sixth Avenue West, in Hendersonville, North Carolina, on 5 
April 1958. 

The defendant answered the complaint, denying his own negligence 
and alleging negligence on the part of the plaintiff. I n  his answer, 
the defendant also alleged as a plea in bar of the plaintiff's cause of 
action that a settlement had, been made by the plaintiff with the de- 
fendant. 

The plaintiff replied to the defendant's answer, denying that he 
had made any settlement with the defendant or that  he had authoriz- 
ed anyone to do so for him. 

A t  the hearing below on the plea in bar i t  was made to appear that 
the plaintiff's liability insurance carrier had made a settlement wkh 
the defendant and his father, who was riding with the defendant at  
the time of the collision, purportedly on behalf of its insured, the 
plaintiff. 

The court below, among other things, found as a fact, "That the 
plaintiff was not aware of the settlements until after this action was 
commenced and the defendant filed his answer and plea in bar. That 
the plaintiff had told his adjuster, E. C. Powell, prior to said settle- 
ments that he, the plaintiff, intended t o  pursue his claim against the 
ather driver, Trenholm Clarence Bell, Jr." 

The court, however, held "that the policy of insurance constituted 
a binding contract between the plaintiff and his insurance carrier 
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wherein said insurance carrier was vested with the power to  'make 
such investigation and settlement of any claim or  suit as i t  deems 
expedient,' and that  said insurance caxrrier under and by virtue of 
said provisions of said policy had the right and power to make settle- 
ment with the defendant in behalf of the plaintiff and that  the plain- 
tiff is bound thereby, and the court being further of the opinion and 
concluding as a matter of law that  said settlement and release con- 
stituted a determination of the respective rights and limabilitiee of the 
plaintiff and the defendant, and that  neither party thereafter had 
any right to pursue the other in respect to  any liability arising out 
of any alleged negligence proximately causing the collision which is 
the subject of this suit." 

Judgment was accordingly entered and the plaintiff appeals, as- 
signing error. 

Whitmire & Whitmire for plaintiff. 
Williams & Williams for defendant. 

DENNY, J. As we interpret the record on this appeal, the only 
question to be determined is whether or not the provision in the plain- 
tiff's policy of insurance, which provides that  the insurance carrier 
shall have the power to  '(make such investigation and settlement of 
any claim or suit as i t  deems expedient," is binding on the insured 
where the insurer makes the settlement and procures releases either 
without the knowledge or consent of the insured or over the protest 
of the insured. 

It seems to be well-nigh the universal holding in this country that 
where an insurance carrier makes a settlement in goodl faith, such 
settlement is binding on the insured as between him and the insurer, 
but that  such settlement is not binding as between the insured and 
a third party where the settlement was made without the knowledge 
or consent of the insured or over his protest, unless the insured in 
the meantime has ratified such settlement. Beauchamp v. Clark, 250 
N.C. 132, 108 S.E. 2d 535, and cited cases. See also W m .  H. Heine- 
mann Cream v. Milwaukee Auto Ins. Co., 270 Wis. 443, 71 N.W. 2d 
395; Birkholz v. Cheese Makers Mutual Casualty Co., 274 Wis. 190, 
79 N. W. 2d 665; Klotz v. Lee, 36 N. J. Super. 6, 114 A 2d 746; Hmr1t.y 
v. McMilhn (Tex. Civil App.), 268 S.W. 2d1229; Anno: Liability In- 
surer - Settlement - Effect, 32 AL.R. 2d 937. 

I t  is said in 5A Am. Jur., Automobile Insurance, section 117, page 
119: "An automobile liability insurer's settlement of a claim against 
the insured, made without the insured's consent or against his protests 
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of nonliability, and not thereafter ratified by him, will not ordinarily 
bar an action by the insured against the person receiving the settle- 
ment, on a claim arising out of the same state of facts. Thus, a settle- 
ment made by a liability insurer without the knowledge or consent 
of the insured, for damage to a truck which collided with the insured's 
vehicle, does not preclude an action by the insured agaimt the truck 
owner for personal injuries and property damage suffered by the in- 
sured, where the policy empowers the insurer to  settle claims against 
the insured but does not authorize i t  to  settle or release the insured's 
claims. " 

Likewise, in Hurley 1). McMillan, supra, it is said: "Appellant cites 
no authority holding that the payment by an insurance company of 
a claim arising under its policy, made without the knowledge or con- 
sent of the insured can be taken as any evidence against the insured 
that he negligently caused the collision. It was held] in Foremost 
Dairies, Inc. v. Campbell Coal Co., 57 Ga. App. 500, 196 S.E. 279, 
283, that  'where, under an insurance policy which insures the in- 
sured against loss arising from claims for damages growing out of 
an accident covered by the policy, the company, when settling such 
claim, although the contract of settlement releases the insured from 
all liability, does not act as the agent of the insured.' We have found 
no authorities which hold otherwise. It is manifest that  an insurance 
company, if i t  admits that its insured is liable, without its insurcr!'~ 
knowledge or consent, is acting in its own interest, and not as the 
agent of the insured. The insurer cannot bar its insuredh right to re- 
cover $24,000 damages for injuries received in the collision, by settling 
the claim of the other party to  the collision for $1,325." 

There is no obligation or authority on the part of the plaintiff's 
insurance carrier under the terms of its policy issued to  plaintiff, to 
pay anyone for the injuries tortiously inflicted by a third party on 
its insured. Fikes v. Johnson, 220 Ark. 448, 248 S.W. 2d 362, 32 A.L.R. 
Bd 934. Hence, as pointed out by Rodnzan, J., speaking for the C O L W ~  
in Beauchunzp v. Clark, supra, "Logic and a fair interpretation of the 
policy provision compel the conclusion that  under the facts here de- 
picted insurer had no authority to compromise andl settle plaintiff's 
claim for the injuries t.ortiously inflicted on him." 

Although the plaintiff in the instant case was a party to the in- 
surance contract, his insurer had no more authority to  compromise 
for the alleged injuries tortiously inflicted on him by the defendant, 
without his consent or over his protest, than the insurance carrier 
had to settle on behalf of the plaintiff in the Beauchamp case. 

As pointed out in the Beauchamp case, the Supreme Judicial Court 
of Rlaasachusetts reached a different conclusion in the case of Long 
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v. Indemnity Co., 277 Mass. 428, 178 N.E. 737, 79 A.L.R. 1116, which 
is the only jurisdiction we have been able to find that has held con- 
trary to the oonclusion we have reached herein. 

The Massachusetts Court, in the Long case, upheld the entry of a 
consent judgment, consented to by the insurance carrier over the 
protest of the insured. However, i t  will be noted that  the Massachu- 
setts Court handed down its opinion in the above cited case on 14 
December 1931, and on 31 March 1932 the Legislature of that State 
enacted a statute to the effect that "A judgment entered by agree- 
ment of the parties, the payment of which is secured in whole or in 
part by * * * a motor vehicle liability policy, + * * shall not operate 
as a bar to an action brought by a defendant in the action in which 
such judgment was entered,, unless such agreement was signed by the 
defendant in person." Acts & Resolves of Massachusetts, Chapter 
130, 1932, codified as amended in Ann. Laws of Massachusetts, Vol- 
ume 8, Chapter 231, section 140A. 

The factual situation in the case of Lumber Co. v. Insurance Co., 
173 N.C. 269, 91 S.E. 946, relied on by the appellee did not involve 
the particular question that is herein presented for determination and 
is, therefore, not controlling on the present record. 

This Court has held that  where parties compromise and settle their 
differences growing out of an automobile collision, by contract or 
consent judgment, that the parties to such contract or consent judg- 
ment are bound thereby. Herring v. Coach Co., 234 N.C. 51, 65 S.E. 
2d 505; Snyder v. Oil Co., 235 N.C. 119, 68 S.E. 2d 805; Houghton v. 
Harris, 213 N. C. 92, 89 S. E. 2d 860. However, in the presciit, 
case the plaintiff did not consent to the settlement made and there 
is no evidence of ratification disclosed on the record. 

The judgment of the court below is 
Reversed. 

HIGGINS, J., not sitting. 

ROBERT RAY HOLLOWELL V. 8IDNEY B. AROHBEU. 

(Filed 23 September, 1959.) 

1. Automobiles 8 34-  
Nonsuit on the ground that the physical facts a t  the scene of the 

accident speak louder than the testimony of the witnesses cannot be 
granted when conflicting inferences can be drawn from the physical 



N.C.] FALL TERM, 1959. 717 

facts, one consonant with plaintiff's evidence and the other consonant 
with )that of defendant. 

2. .4utomobiles 8 42f- Evidence held no t  to show contributory negli- 
gence as mat te r  of law i n  hi t t ing rea r  of defendant's decelerating 
vehicle. 

Where plaintiff's evidence is to the effect that  defendant's car, travel- 
ing a t  a rapid speed in the same direction, pulled around and passed 
plaintiff's truck, and then, without signal, decelerated so  rapidly tha t  
plaintiff could not avoid hitting the rear of the defendant's car, the 
opposite side of the highway being blocked by a n  oncoming vehicle, 
is held not to disclose contributory negligence as  a matter of law not- 
withstanding skid marks extending 66 feet from where plaintiff's ve- 
hicle stopped and the absence of skid marks back of defendant's vehicle, 
since under plaintiff's evidence the fact that  he was following defendant's 
rehicle so closely was due to defendant's act  in passing and cutting in 
ahead of him, and diverse inferences can be drawn from the physical 
facts. 

HIGGINS, J., not sitting. 

APPEAL by defendant from Paul, J., April-May T e r n  1959 of 
CHOWAN. 

This action grows ouk of a collision between a Chevrolet pickup 
truck owned and operated by plaintiff and a Plymouth automobile 
owned and operated by defendant. The collision occurred about 8:00 
a.m., 26 July 1958, on U. S. Highway 17, about one and one-half 
miles north of Hertford, near a roadside picnic table on the we& 
side of the highway. The highway had a paved surface of 22 feet 
and dirt shoulders of 18 feet. It was straight for 7/10 of a mile north 
of the point of collision and 3/10 of a mile south of that  point. A 
tractor-trailer was park& near the picnic table. The tractor-trailer 
was completely off and five to eight feet west of the paved portion 
of the highway. Plaintiff and defendant were traveling southwardly. 
Another vehicle was traveling northwardly and in the east lane. The 
front of plaintiff's vehicle collided with the rear of defendant's auto- 
mobile. The truck wrls damaged as a result of the collision. Defendant 
sustained personal injuries and his automobile was damaged. 

Plaintiff instituted this action to recover his property damage. To 
support his claim he alleged that he was traveling from Elizabeth 
City to Hertford, operating his vehicle in a proper and prudent man- 
ner a t  a speed approximating 40 m.p.h.; that defendant, also travel- 
ing in a southwardly direction but a t  a high and unlawful rate of 
speed, passed plaintiff and, immediately after passing, pulled into the 
path of plaintiff's vehicle, suddenly and without warning applied his 
brakes, thereby stopping or so slowing his motor vehicle that  plain- 
tiff was unable to avoid a collision. Plaintiff predicated his right to 
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recover on his assertion of excessive speed, reckless driving, and a 
failure t o  give warning of defendant's intention to  stop or turn off 
of the road. 

Defendant denied plaintiff's allegations of negligence. He pleaded 
contributory negligence as a bar to plaintiff's action and asserted 
a counterclaim for personal injuries and property damage. As the 
basis for his affirmative pleas he alleged he was a t  all times to  the 
south of plaintiff and never passed plaintiff's truck; that  he decided 
to stop a t  the picnic table when he was some distance north of i t  and 
for tha t  purpose gradually reduced his speed, which was a t  all times 
reasonable and prudent, and in due time gave proper warning by sig- 
nal of his intention to  turn off the highway and stop a t  the picnic 
table; and that  he was, when the collision occurred, partially off the 
paved portion of the highway. He charged plaintiff with excessive 
speed, reckless driving, following too closely, and failing to kcep a 
proper lookout. 

Issues were submitted to determine (1)  defendant's negligence, (2 )  
plaintiff's contributory negligence, (3) plaintiff's damage, (4) plain- 
tiff's negligence, and (5) defendant's damage. The jury answered 
the issues in accord with plaintiff's contentions. Judgment was en- 
tered thereon, and defendant appealed. 

John F .  White,  William 8. Privott, and LeRoy, Goodwin & Wells 
for plaintiff, appellee. 

John W .  Graham and John H.  Hall for defendant, appellant. 

RODMAN, J. The first assignment is to the refusal to sustain de- 
fendant's motions to nonsuit. 

He waived his motion made a t  the conclusion of plaintiff's evidence 
by offering evidence. G.S. 1-183. 

The argument in support of the motion made a t  the conclusion of 
all the evidence is thus stated in defendant's brief: "The physical 
facts a t  the scene of the collision speak louder than the testimony of 
plaintiff and his witnesses, and upon this basis the defendant was 
entitled to judgment as of nonsuit." 

The physical facts on which defendant relies are depicted in the 
evidence offered by defendant. His evidence tends t o  lshow (1) plain- 
tiff applied his brakes with sufficient force to make them squeal; (2)  
after the collision, skid marks were found on the pavement extending 
from the truck 66 feet to  the north; (3) the Plymouth left no skid 
marks; (4) following the collision defendant's car traveled more than 
100 feet where i t  struck a tree on the west side of the highway. De- 
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fendant contends he was knocked that distance by the violent im- 
pact; plaintiff says he traveled that distance by virtue of his own 
momentum. 

Defendant cites and relies on Atkins v. Transportation Co., 224 
N.C. 688, 32 S.E. 2d 209, in support of his motion. The distinction 
between that case and the case a t  bar is readily apparent. There, 
admittedly, plaintiff's truck was following defendant's bus very close- 
ly - so closely that plaintiff could not stop in the distance separat- 
ing the vehicles. Here, if the jury accepted plaintiff's version of the 
facts, the short distance separating the vehicles was caused by de- 
fendant's act in passing and cutting in ahead of plaintiff. There, 
plaintiff was not confronted with oncoming traffic; he could have turn- 
ed to his left and prevented the collision. Here, no such choice was 
open to plaintiff-according to his evidence a vehicle was appraach- 
ing from the south. There, the physical facts were used1 to  amplify 
and explain plaintiff's evidence. Here, defendant frankly suggests 
using his description of the physical facts, with his interpretation of 
those facts to rob the evidence of plaintiff and his witnesses of proba- 
tive force. The evidence for plaintiff and defendant painted different 
pictures. This disagreement with respect to the facts required a sub- 
mission of appropriate issues to the jury. Beauchamp v. Clark, 250 
3 .  C. 132; Jernigan v. Jernigan, 236 N. C. 430, 72 S. E. 2d 912; Win- 
field u. Smith, 230 N.C. 392, 53 S.E. 2d 251. 

Defendant assigns as error the court's statement directing atten- 
tion to  two statutes relating to the operation of motor vehicles, which 
statement is followed by a delineation of the operator's duty under 
G.S. 20-141 and 154. The contention is made that the court thereby 
unduly restricted the jury in answering the issue as to contributory 
negligence. The assignment is without merit. The statement was not 
specifically directed to the second issue. It was merely a portion of 
the charge relating to the duties of any operator of a motor vehicle 
applicable to both the first and second issues. Other portions of the 
charge, without specifically referring to the statutes by number, ac- 
curately and adequately covered the field. 

The assignment of error relating to the charge on the issue of con- 
tributory negligence is without merit. It gave defendant's contention 
with respect to the fa& and properly and adequately described plain- 
tiff's duty in the operation of his vehicle. The jury were told that a 
failure on plaintiff's part t o  perform his duty, thereby proximately 
contributing to the collision and damages, would require an affirma- 
tive answer. 
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The &mge covered the questions a t  issue and corredly applied 
the law thereto. 

No error. 

HIGGINS, J., not sitting. 

STATE v. RICHARD I). BRTAST. 

(Filed 23 September, 1959. ) 

1. Automobiles 8 59- 
Evidence tending to show that  defendant was tra~veling approximate- 

ly 50 m.p.h. on his left side of the highway, partly on ithe shoulders of 
the road, and ran into the right side of a vehicle approaching from the 
opposite direction on its right side of the highway, resulting in  the 
deaths of two occupants of that  car, i8 held amply sul3cient to be sub- 
mitted to the jury and to sustain a verdict of guilty of manslaughter. 

2. Automobiles 9 38- 
I t  is conipetent for witnesses a quarter of a mile from the scene of 

the accident to testify that  defendant's vehicle when it  passed the wit- 
nesses was traveling approximately 70 m.p.h. and that  the vehicle did 
not seem to slacken in speed before the collision, the w i t n w e s  having 
had a n  opportunity to observe the speed of the car from the time it 
passed until the collision. 

HIGQIXS, J., not sitting. 

APPEAL by defendant from Bundy, J., March 16 Criminal Term 
1959 of MARTIN. 

This is a criminal action in which the defendant, Richard D. Bryant, 
was tried on two bills of indictment, one charging the felonious kill- 
ing on 25 October 1958 of Martha Jane Winchester and the other 
charging the felonious killing on the same date of Mary Carolyn 
Harris. By consent the two cases were consolidated for trial. 

J. B. McKeel testified that  he was enroute in his 1958 Chevrolet 
4-door sedan from Hassel, North Carolina, toward the Williamston- 
Scotland Neck highway to Spring Green, on 25 October 1958; that  
1w was driving his car 35 miles an hour on the right-hand side of the 
road. That he met a car upon his side of the road which appeared to 
bth "riding about half in and half out of the ditch that was" on his 
(McKeel's) right-hand side; that after he saw the car was over on 
liis side of the road, he started to  cut his wheels to go to  the left-hand 
side of the road; that a t  that  time everything went black and he was 
unr.onicious for about two days; that Mary Carolyn Harris and 
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Martha Jane Winchester were in the front seat with hiin at tl!c tlmc 
of the collision; that  when he next saw them three days later, they 
were dead. 

Delmas Williains and his father, Thurman Williams, testified that  
they were in front of the house of Delmas Williams, about a quarter 
of a mile from where the defendant's car collided with the automobile 
being driven by J. B. McKeel; that  the McKeel vehicle was coming 
tuward them while the car of Thurman Williams was parked on the 
left side of the highway, completely off of the hard surface; that  i t  
was night; that defendant's automobile went by, according t o  Delmas 
Williams, a t  about 70 to  80 miles per hour, and about 70 miles per 
hour according to his father. That  they had an unobstructed view of 
the defendant's car from the time i t  passed until i t  collided with the 
McKeel car;  that  the defendant's automobile swerved from right to 
left before it  collided with the McKeel vehicle. Thurman Williams 
testified that he observed the defendant's car from the time i t  passed 
him until the collision, and in his opinion the defendant's car was 
being operated a t  70 nlilcs per hour just before the collision. Delmas 
Wi l l iam testified that  he observed the defendant's car when i t  pass- 
ed his house and continuously thereafter ''until i t  had the accident. 
The  car did not show any signs of slowing down from the time i t  
passed me until the accident." 

The testimony of the Highway patrolman is t o  the effect that  the 
defendant said he was driving his car at the time of the collision 
about 50 to 55 miles per hour; "that the hood of his car flew up and 
he was looking out the window and lost control of i t  * * * he did 
not know how long he drove that  way." 

The evidence further tends to  show that the defendant's car ran 
a distance of 18 yards on the left shoulder of the highway before it  
ran into the right side of the McKeel vehicle. The evidence also 
tends to  show that  the AlcKeel car was still on its right of the cen- 
ter lane of the highway when it  was struck by the defendant's car. 

The parties stipulated that  "Mary Carolyn Harris and Martha 
Jane Winchester died as a result of injuries sustained in the accident 
in question." Defendant offered no evidence and rested a t  the close 
of the State's evidence after moving for judgment as of nonsuit, which 
motion was overruled. 

The jury returned a verdict of guilty of involuntary manslaughter. 
From the judgment inlposed, the defendant appeals, assigning error. 

Attorney General Seawell. Asst. Attorney General McGalEiard, for 
the  State. 

Taylor & Mitchell for defendant. 
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DENNY,  J .  The defendant's first assignment of error is directed 
to the refusal of the court below to sustain his motion for judgment 
as of nonsuit. There is ample evidence revealed on this record to take 
the case to the jury and to support the verdict rendered. This assign- 
ment of error is without merit. 

The defendant also assigns as error %he admission of the evidence 
of Thurman Williams relating to the defendant's speed, which was 
to the effect that in his opinion the defendant w&s operating his car 
at approximately 70 miles per hour immediately prior to the accident 
involved in this action. 

In  light of the evidence with respect to the opportunity the witness 
had to observe the speed of the defendant's car and to observe i t  from 
the time i t  passed him until the collision, the evidence was admissible. 
b. v. Leonard, 195 N. C. 242, 141 S. E. 736; S. v. Peterson, 212 
N.C. 758,  194 S.E. 498; S. v. Kellg, 227 N.C. 62, 40 S.E. 2d 454. 

I n  the case of Loolcabill v. Regan, 247 N.C. 199, 100 S.E. 2d 521, 
IVinbom, C. J . ,  said: "It is a general rule of law, adopted in this 
State, that any person of ordinary intelligence, who has had an op- 
portunity for observation, is competent to testify as t~ the rate of 
speed of a moving object, such as an automobile." Citations omitted. 

I t  is pointed out in S. v. Peterson, supra, that the case cf S. v.  
Leonard, supra, is direct authority for the admission of evidence tend- 
ing to show the speed of a motor vehicle a quarter of a mile from 
the scene of a wreck in which such motor vehicle is involved. This 
nsdgnment of error is overruled. 

The remaining exceptions and assignments of error, directed to the 
charge, have been carefully examined and they present no prejudi- 
cial error. The verdict and judgment will be upheld. 

No Error. 

HIGGINS, J., not sitting. 

ODELL L. MORTON v. BLUE RIDGE INSURANOE COMPANY. 

(Filed 23 September, 1959.) 

1. Process 8 4- 
Where process is never served and no notation for the reason for 

nonservice or of an extension of time for service is made thereon, and 
no alias summons issued, there is a discontinuance of the action com- 
menced by the issuance of the summons. G.S.  1-96. 
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2. Process g! 2- 
Where process issued to the sheriff of one county is returned with- 

out any notation thereon but with an accompanying letter stating that 
the defendant named is in another county, the act  of the clerk in mark- 
ing through the name of the first county and writing above i t  the name 
of the second county, so that  the process is directed 'to the sheriff of 
the second county. amounts to the issuance of new procese and insti- 
tutes a new action a s  of the date  of the later issuance, and service by 
the sheriff of the second county meets all  the requirements of the law. 

3. S a m e  
Statutory provisions for a chain of process is to maintain the ori- 

ginal date  of the commencement of the action where the suit may be 
affected by the running of a statute of limitaltions, the pendenc~ of 
another action o r  a time limit of a n  enabling act, G.S. 1-95, and the sta- 
tute does not preclude the issuance of a second original process after 
discontinuance of the first. 

The date of surn~nons is pl-itua facie evidence of the date of issu;tnce. 
G.S. 1-88.1, but if the date of issuance is material the court may hear 
evidence and determine the true date  thereof. 

5. Process g! 1:-Evidence 5 1- 
Where process issued to the sheriff of one county is returned and the 

clerk strikes through the name of the county and inserts the name of a 
second county, so that the process is directed to the sheriff of the second 
county, the fact that the sheriff of the second county signs it, without 
striking out the blank form for the signature of the sheriff of the first 
countr, is immaterial, i t  appearing from the affidarit of the clerk that  
the summons was served by the sheriff of the second county, and further, 
the court will take judicial notice of the person who is the sheriff of the 
county. 

HIQOIRB, J., not sitting. 

APPEAL by plaintiff from Stevens, J., June Term, 1959, of CARTERET. 
This is a civil action t o  recover, under the provisions of a policy 

of insurance issued by defendant to  plaintiff, for loss resulting from 
an alleged collision and "upset" of plaintiff's nutomobile. 

The facts necessary t o  a decision are set out in the opinion. 

George W.  Ball for plaintiff, appellant. 
C. R. Wheat ly  and Thomas S. Bennett for defendant, appellee. 

MOORE, J. Summons was issued 17 March, 1959, by the clerk of 
the Superior Court of Carteret County (hereinafter referred t o  as 
clerk), directed t o  the sheriff of Cleveland County. There is no con- 
tention that  the summons did not fully comply with the formal re- 
quirements of G.S. 1-89. The clerk sent the summons to the sheriff 
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of Cleveland County. It was returned by the sheriff to  the clerk with- 
out any notation or entry thereon. An accompanying letter from the  
sheriff gave information that  defendant was not in Cleveland County 
but was in Mecklenburg County. 

The clerk did not endorse on the summons an  extension of time nor 
did he issue an alias summons. In  the line, "To the Sheriff of Cleveland 
County - Greeting," the clerk struck through the word "Cleveland" 
and wrote above i t  the word "Mecklenburg." He made no other change. 
He then mailed the summons to  the sheriff of Mecklenburg County. 
It was served on defendant on 25 March, 1959, together with a copy 
thereof and a copy of the complaint. 

Defendant filed no answer or other pleading and did not obtain an 
extension of time to plead. On motion of plaintiff the clerk entered 
judgment by default and inquiry on 27 April, 1959. Defendant there- 
after moved to vacate the judgment and dismiss the action on the 
ground that  the summons served on the defendant is void. The mo- 
tion was heard in Superior Court in term and judgment was entered 
8 June, 1959, declaring the summons a nullity and dismissing the 
action. Plaintiff excepted and appealed. 

The action was commenced by the issuance of the summons. G.S. 
1-88. The summons was issued when i t  had been filled out and dated 
2nd was signed by the clerk. G.S. 1-88.1. The summons directed to  
the sheriff of Cleveland County was never served and no notation 
of the reason for nonservice was ever made thereon as required by 
G.S. 1-89. And with respect to the summons issued to  Cleveland, 
County, no notation of an extension of time within which to serve 
same and no alias summons was issued. This amounted t o  a discon- 
tinuance of the action commenced by the issuance of the summons to  
Cleveland County. G.S. 1-96. Hodges v. Insurance Co., 233 N.C. 289, 
63 S.E. 2d 819; McIntyre v Austin, 232 N.C. 189, 59 S.E. 2d 586; 
Green v. Chrismon, 223 N. C. 724, 28 S. E. 2d 215; Gower v. Cinyton. 
214 N.C. 309; 199 S.E. 77; Neely v. Minus, 196 N.C. 345, 145 S.E. 771. 

The question for decision is: What was the effect of the substitu- 
tion of "Mecklenburg" for "Cleveland" County in the original sum- 
mons and the sending of same to  the sheriff of Mecklenburg County? 
It is our opinion that this worked a discontinuance of the action 
commenced on 17 March, 1959, by issuance of summons 6~ Cleveland 
County and instituted a new action a t  the time of the issuance of 
the summons to Mecklenburg County. 

The summons sent to Mecklenburg County meets every formal 
requirement of law. G.S. 1-89. The defendant received all notice the 
law requires and could not have mistaken the meaning and purpose 
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of the process. The rights of no third party had intervened so far 
as the record discloses. "The purpose and aim of service of summons 
are to give notice to the party against whom the proceedings or action 
is commenced, and any notification which reasonably accomplishes 
that purpose answers the claims of law and justice." Jester v. Packet 
Co., 131 N.C. 54, 42 S.E. 447. 

The case of Phillips v. Holland, 78 N.C. 31, is in point. The clerk 
of Davie County issued summons and requisition (now claim and de- 
livery) for mules to the sheriff of Davidson County. They were not 
served. Thereaf,ter, upon information that the mules were in Forsyth 
County, the clerk struck out "Davidson" and inserted "Forsythe" in 
the processes. With respect to the alteration this Court said: "The 
alteration in the summons and requisition was not the act of an un- 
authorized person . . . but i t  was made by the Clerk who issued them 
a t  the instance of the plaintiff. When they were altered by being di- 
rected to the Sheriff of Forsythe, they became new and original pro- 
cess of the same force and effect as if they had been originally writ- 
ten as  they then stood. . . . When these papers were delivered to  the 
sheriff of Forsythe he became bound to obey them." 

In Mintz v. Frink, 217 N.C. 101, 6 S.E. 2d 804, the clerk, with in- 
tent to issue an alias summons, used an original form and wrote the 
word "alias" a t  the top thereof. The Court said: "The issuance of a 
second summons in the form of an original . . . has the force and 
effect of initiating an independent action." See also Gower v. Clay- 
ton, supra; Xedy v. Jfinzis, sztpra. "An alias or pluries summons, im- 
properly issued as such, may still be sufficient as an original sum- 
mons." Ryan v. Batdorf ,  225 N.C. 228, 34 S.E. 2d 81. 

The real purpose of the provisions of law with respect to keeping 
up the chain of summonses (G.S. 1-95) is to maintain the original 
date of the commencement of the action where the suit may be affect- 
ed by the running of a statute of limitations, the pendency of another 
action or the time limit of an enabling act. 

We hold that the summons issued by the clerk to  the sheriff of 
Mecklenburg County was a valid original summons in an action com- 
menced on the date of the issuance of the same. This summons bears 
date 17 March, 1959, and this is prima facie evidence of the date of 
issuance. G.S. 1-88.1. If i t  is of importance herein, the court may 
hear evidence and determine the true date of the issuance thereof. 
Williamson v. Cooke, 124 N.C. 585, 32 S.E. 963. 

Appellee's motion contained the further contention that  the service 
of the summons is void for appellee asserts that  the summons shows 
it was served in Mecklenburg County by the sheriff of Cleveland 
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County. This argument was brough% forward in the brief. However 
this contention was apparently not made below for the judge found 
no facts with respect thereto. Suffice it to  say that  the record does not 
bear out the contention. The form for the sheriff's return had a place 
thereon for signature of the sheriff of Cleveland County. This por- 
tion of the form is unsigned. The return indicates it was served by 
J. Clyde Hunter, Sheriff, E. Banks Mayhew, deputy Sheriff. An affi- 
davit of the clerk, which is a part of the record, indicates that  sum- 
mons was served by the sheriff of Mecklenburg County. Indeed, this 
Court takes judicial notice that J. Clyde Hunter was sheriff of Meck- 
lenburg County on 25 March, 1959. 20 Am. Jur., Evidence, Secs. 27 
and 79, pp. 54 and 100. 

The record discloses that  other motions are pending in this cause. 
These apparently have not been heard below. They are not before us. 

The judgment entered a t  the June Term, 1959, and dated 8 June, 
1959, is 

Reversed. 

HIGGINS, J., not sitting. 

ROYLE & PILKISGTON COMPANY, INCORPORATED v. 
JAMES S. CURRIE, COMMISSIONER OF REVENUE. 

(Filed 23 September, 1959.) 

1. Taxation 8 BI)- 
The 1957 amendment of G.S. 105-147(9)d enlarges the time for a 

loss carry-over and permits a taxpayer in computing its income t a r  
for the year 1957 to bring forward losses for  the prior Ave years a s  a 
credit against income, and the contention that  the 1957 act  is prospec- 
tive in effect only is untenable since the 193 act  has  no saving clause 
and therefore a prospective interpretation would deny t a ~ ~ p a y e r s  the 
right to deduct any losses for the years prior to its effective date. 

H r o c ~ ~ s ,  J., not sitting. 

APPEAL by defendant from Huskins, J., February 1959 Term of 
HAYWOOD. 

This action was instituted to recover income taxes assessed by de- 
fendant and paid under protest. The facts were stipulated. Plaintiff 
sustained economic losses as defined by statute (G.S. 105-147 (9) d )  
for 1953, $16,062.96, 1954, $27,436.18, and 1955, $1,003.39. It had 
net income in 1956, $15,269.05, 1957, $18,078.87. 
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When plaintiff filed its hax returns for the year 1956 it applied 
that portion of it.s 1954 loss which equaled its 1956 income to re- 
lieve i t  of income tax liability for that year. In  preparing its return 
for the year 1957 i t  carried forward as a deduction from income the 
1953 loss of $16,062.96 and $2,015.91 of its 1954 loss, leaving i t  with 
an unused loss of $10,151.22 for 1954 and $1,003.39 for 1955 to be 
applied as a credit against income in years subsequent to 1957. The 
Commissioner disallowed the deduct.ion as made by plaintiff but de- 
diucted the loss sustained in 1955 from the income earned in 1957 
and computed the tax on this balance. Plaintiff paid the fax so as- 
sessed under protest and in apt time demanded a refund. His demand 
was refused. He thereupon instituted this action. Judgment was rend- 
ered on the stipulated facts for plaintiff and defendant appealed. 

William I. Millar for plaintiff, appellee. 
A t t m e y  General Seawell and Assistant Attorneys General Abbott 

and Pullen for defendant, appellant. 

RODMAN, J. Prior to 1943 our statutes permitted a taxpayer, in 
determining his income tax liability, to deduct from his income only 
those losses sustained during the inoome year. c. 158 9322 P.L. 1939. 

This provision was enlarged by c. 400 94 S.L. 1943. That  Act amend- 
ed subsection 6 of $322 of the Revenue Act (G.S. 105-147) by add- 
ing a paragraph reading: "Losses may be carried forward by the 
taxpayer for two succeeding tax years as a credit against income re- 
ceived in either of the two succeeding years subject to the following 
limitations: (Not here material). The deduction herein authorized 
shall be permitted in determining any income tax which shall be- 
come due and payable on or after January first, one thousand nine 
hundred and forty-four." 

This provision limiting the right to carry losses forward for a 
period of two years remained in effect until 1957. Plaintiff, when i t  
filed ibs tax return, did not therefore seek t o  offset its 1953 loss against 
its 1956 income, but used for that  purpose a part of the 1954 loss. 

The Legislature, by c. 1340 94 S.L. 1957, amended the statute re- 
lating to deductions by striking out  the phrase "either or both of the 
two preceding income years" inserted by the 1943 amendment and 
inserted in lieu thereof the words "any or all of the five preceding in- 
come years," making the statute read as now appears in G.S. 105- 
147 (9) d. 

Defendant contends this amendment is prospective in its operation 
and has no application to losses sustained prior t o  1957. This conten- 
tion requires us to ascertain legislative intent. 
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When the amending statute is examined1 in its entirety, we think 
i t  clear that  the Legislature intended thak a taxpayer, beginning with 
the year 1957, might deduct from his income losses sustained during 
any of the preceding five years. It provides in subsection (bg) : "Ex- 
cept as otherwise expressly provided herein, this Section shall take 
effect for income years beginning on or after January first, one 
thousand nine hundred fifty-seven." 

There is nothing to suggest that the Legislature intended to diminish 
the right granted taxpayers in 1943 to reduce their taxable income 
by the amount of losses sustained in prior years. Clearly i t  intended 
to enlarge the right. What may be deducted is prescribed by $147. 
If, as defendant contends, the 1957 amendment is prospective in its 
operation and only permits the deduction of losses occurring subse- 
quent to 1957, taxpayers having incomes in 1957 and 1958 would be 
denied the privilege of deducting any prior losses for there is no pro- 
vision saving to them the right t o  deduct losses sustained within two 
prior years; and the Commissioner was in error in deducting from 
plaintiff's 1957 income the loss sustained in 1955. We cannot conceive 
that the Legislature intended any such result. It meant, we think, 
what the language used plainly says, namely, that, deductions may 
be taken for losses occurring within any of the five previous years. 

This view is fortified, by subsection (ail) amending paragraph 5 
of subsection 6 (now 9) of G.S. 105-147 so as to limit the right of 
the taxpayer to take credit for the losses there described .to ,&those in- 
curred during income years beginning prior t o  1 January 1957. 

The conclusion here reached conforms with decisive interpretations 
of the related Federal statute. Reo Motors v. Commissioner, 338 
V. S. 442, 94 I,. ed. 245, 70 S. Ct. 283. 

Affirmed. 

HIGGINS, J., not sitting. 

STATE v. RRNTSON GREGORY BANKS 
AND 

STATE v. CARL CLEO BANKS. 

(Filed 23 September. 1054.) 

1. Searches and Seizures 2- 
Information radioed by one patrolman to another is sufficient infor- 

mation within the meaning of G1.8. 18-13 to authorize the second patrol- 
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man to make the affidavit and to authorize the clerk of a geneml County 
court to issue a search warrant. 

Hroorss, J., not sitting. 

APPEAL by defendants from Pless, J., February Term 1959 of 
BUNCOMBE. 

The defendants were tried on separate warrants charging the il- 
legal possession, possession for the purpose of sale, and the illegal 
transportation of taxpaid whiskey. 

The respective defendants entered a plea of not guilty. The cases 
mere consolidated for trial. 

The evidence for the State discloses that, on 10 September 1957, 
State Highway Patrolman W. L. McDonald observed a 1948 Ford 
automobile parked in front of the ABC store in Biltmore, Buncombe 
County, North Carolina. As he drove past the store, he saw the de- 
fendant Bentson Banks carry a large bag from the store and put it 
on the back seat of the car. He stopped his car and saw this defend- 
ant make eight or nine trips into the store. Each time he went in 
empty-handed and* each time he returned with a large bag in his 
hands and placed i t  in the car. Nothing is sold a t  the store except 
intoxicating beverages. The last time he came out of the store and put 
a bag in the car, Carl Cleo Banks came out with him and they both 
got in the car and drove away. The patrolman followed them a short 
distance and stopped them. He examined the drivers' licenses of the 
two defendants. He observed an Army blanket spread over the pack- 
ages on the floor in the back of the car. He asked them what the 
packages contained. They refused to tell him. He then asked their 
permission to search the car and they refused. 

The patrolman went back to  his car and radioed Patrol Headquart- 
ers. As a result of this call, Patrolman McDonald talked to Patrol- 
man Moran and gave him information with respect to what he had 
observed earlier and requested him to obtain a search warrant for 
a 1948 Ford, License No. KJ-8705, being driven by Carl Cleo Banks. 
As a result of this radio conversation with Moran, the search war- 
rant, which appears in the record, was issued by the Clerk of the 
General County Court of Buncombe County, based upon the sworn 
affidavit of Patrolman Moran. The search warrant was taken by offi- 
cers to Virginia Avenue in West Asheville where Patrolman McDonald 
had again stopped Carl Cleo Banks and placed him under arrest for 
reckless driving. The search warrant was read to Carl Cleo Banks, 
and officers found that  the bags in the back of his car contained eight 
gallons of taxpaid whiskey. 
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The jury returned a verdict of guilty of illegal transportation of 
taxpaid whiskey. From the judgments imposed, the defendants ap- 
peal, assigning error. 

Attorney General Seawell, Assistant Attorney General Bruton, for 
the State. 

Henry C. Fisher for defendants. 

PER CURIAM. The defendants challenge the validity of the search 
warrant pursuant to which the automobile described therein and 
which belonged to Carl Cleo Banks, was searched and the whiskey 
found therein seized. 

We hold that the information furnished by Patrolman McDonald 
over the radio to Patrolman Moran, who signed the affidavit based 
on such information, pursuant to which the search warrant was issued, 
was sufEcient information within the meaning of G.S. 18-13 to author- 
ize Patrolman Moran to make the affidavit and to authorize the 
Clerk of the General County Court of Buncombe to  issue such war- 
rant.. S. v.  McLamb, 235 N.C. 251, 69 S.E. 26 537. 

No prejudicial error has been made to appear in the trial below; 
hence, the verdict and judgments will be upheld. 

No Error. 

HIGGINS, J., not sitting. 

IIILLIARD GREES V. THE WESTERN AND SOUTHEXU4 LIFE IS- 
SURANCE 00MPkYY. A CORPORATIOX. AXD IMPERIAL LIFE IN- 
SURANCE COMPANY, A NORTH OAROLINA COBPOXATION IN PROCEBB 
OF DISSOLUTION. 

(Filed 2.3 September, 1959.) 

1. dppeal and Emvr g 8: Trial g 5 %-- 
Appeal from la provision of a pretrial order fixing the issue and the 

rule for the admeasurement of damaga is premature and will be dis- 
missed, since the trial judge has the discretionary power to modify 
same. G.S. 1-169.1. 

HIQGINB, J., not sitting. 

APPEAL by plaintiff from Pless, J., June 1959 regular civil term. 
BUNCOMBE. 

Civil action to recover damages for an alleged unlawful and tor- 
tious liquidation and dissolution of the Imperial Life Insurance Com- 
pany, over the dissent of plaintiff, a minority stockholder. 

At a pre-trial hearing (G.S. 1-169.1) the court entered an order 
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that one issue should be submitted to  the jury: "What amount of 
damage is the plaintiff entitled t o  recover of the defendant?" I n  the 
pre-trial order the court went further, and held what the rule of dam- 
ages would be and the maximum possible recovery, and gave an ex- 
planation for its holding. The last sentence of the pre-trial order 
reads: "This statement is for the information of the trial judge, and 
is not intended to constitute a ruling." 

Plaintiff excepted to the pre-trial order, and appealed t o  the Su- 
preme Court. 

Wi1,liarn J. Cocke for plaintiff, appellant. 
Uzzell & DuMont By: William E. Greene for defendants, appellees. 

PER CURIAM. G.S. 1-169.1, in respect t o  Pre-Trial Hearings, reads 
in part: i'Following the hearing the presiding judge shall enter an 
order reciting the stipulations made and the action taken. Such ordcr 
shall control the subsequent course of the case unless in the discretion 
of the trial judge the ends of justice require its modification." 

Judge Pless' pre-trial order is interlocutory, from which an appeal 
does not lie. The appeal is dismissed, but without prejudice to plain- 
tiff's exception to the order, and to his rights in accordance with pro- 
cedure and law in such cases. DeBruhl v. Highzray Corn., 241 X.C. 
616, 86 S.E. 2d 200. 

Appeal Dismissed. 
HIGGINS, J., not sitting. 

DANIEL JOHNSON v. LOUIS B. LAMBR 

(Filed 23 September. 1959.) 

APPEAL by plaintiff from Patton, J., a t  February 1959 Mixed Term 
of HENDERSON. 

Civil action t o  recover for injury sustained by plaintiff in automo- 
bile collision at a point in State of South Carolina resulting in judg- 
ment as  of nonsuit entered when plaintiff rested his case. 

Plaintiff excepts thereto and appeals to  Supreme Court assigning 
as error the judgment entered. 

P a d  K. Barnwell, R. Lee Whitmire for plaintiff, appellant. 
Meekins, Packer & Roberts for defendant, appellee. 
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PER CURIAM. The accident involved in present action having oc- 
curred in the State of South Carolina, and the action having been in- 
stituted in the State of North Carolina, the substantive law of South 
Carolina determines the cause of action maintainable by plaintiff as 
well as the measure of damages. In  this light plaintiff cites no author- 
ity and makes no argument revealing error in the trial below, but 
rather files in this Court a motion for new trial on account of newly 
discovered evidence. This motion fails to sustain its purpose, and is 
denied. 

However, attention is directed t o  the provisions of G.S. 1-25. 
For reasons stated the judgment below is 
firmed. 

HIGGINS, J., not sitting. 

CLAY HYDER TRUCKING LINEIS, INC., A COBPORATION, V. 
GENERAL REALTY & INSURANCIC CORPORATION, A COBPOUTION. 

(Filed 23 September, 1959.) 

APPEAL by defendant from Patton, J., a t  March 1959 Civil Term 
of HENDERSON. 

Civil action by plaintiff Clyde Hyder Trucking Lines, Inc., to re- 
cover of defendant General Realty & Insurance Conporation $2,875.04 
hadl and received on contract arising out of escrow deposits of money 
made for the purpose of guaranteeing payment of premiums on cer- 
tain types of insurance. 

Defendant set up counterclaim, and pleaded over indebtedness to 
it by plaintiff for unpaid premium. 

The matter was referred to and heard by referee, and then before 
judge of Superior Court on exception filed by defendant. 

Tlhe findings of fact made by the referee as modified by judge of 
Superior Court are (1) that defendant is indebted to  plaintiff in the 
sum of $3,755.20 by reason of such escrow deposits; (2) that in- 
surance premiums accumulated against the account in the sum of 
$880.16, leaving a net balance of $2,875.04 owing by defendant 60 
plaintiff; (3) that same is due with interest a t  six per cent per annum 
from January 1, 1958; and (4) that  defendant is not entitled t o  re- 
rover anything on its counterclaim against plaintiff. 

And to judgment in accordance therewith defendant excepts and 
appeals to Supreme Court, and agsigns error. 
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Redden, Redden & Redden for plaintiff, appellee. 
Whitmire &: Whitmire, Coble & Behrends, Jr. for defendant, appel- 

lant. 

PER CURIAM. (1) It is settled law in this State that the findings of 
f a d  by a referee, approved by the trial judge, are conclusive on ap- 
peal if supported by any competent evidence. And (2) the judge of 
the Superior Court in hhe exercise of revisory power may modify the 
report of the referee. These principles are too well settled in this 
State to require citation of authority. 

Applying these principles to case in hand, it appears that ,the find- 
ings of fact made by the referee, modified and alllrmed by the trial 
judge are supported by competent evidence, and, hence, are bind- 
ing on appeal. In the judgment in accordance therewith there is no 
error, and it is 

A b e d .  

HIGGINS, J., not sitting. 



APPENDIX 

AMENDMENT TO THE RULES ASD REGULATIOSS O F  THE 
NORTH CAROLINA STATE BAR. 

Amend Article X, appearing 221 N.C. 606, by adding a new canon 
following Article X, to  be designated as H as follows: 

"H. It shall be deemed unethical and unprofessional for a mem- 
ber of The North Carolina State Bar to practice his or her pro- 
fession in the Superior Court, or any Recorders Court, Municipal 
Court, Domestic Relations Court, Juvenile Court, Probate Court, 
or any other court inferior to  the Supreme Court of North Caro- 
lina, now established or which may be hereafter established, which 
court is presided over by his or her spouse." 

(Canon G, previously added to  Article X,  appears in 243 N. C. 
page 797.) 

NORTH CAROLINA-WAKE COUNTY 

I, Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that  the foregoing amendment to  the 
Rules and Regulations of The Norbh Carolina State Bar was duly 
adopted by The North Carolina Stiate Bar in that  the said CounciI 
did1 by resolution a t  a regular quarterly meeting adopt said amend- 
ment to  said Rules and Regulations. 

Given over my hand and the seal of The North Carolina State Bar, 
this the 3rd day of December, 1958. 

/s/ Edward L. Cannon 

Edward L. Cannon, Secretary 
The North Carolina State Bar 

The Court is of the opinion that its approval is not required as 
a condition precedent to  the promulgation of canons of ethics by 
the Council of The North Carolina State Bar. Let the foregoing 
amendment to  the canons of ethics of The North Carolina State 
Bar, together with the certificate of Edward L. Cannon, Secretmy, 
be published in the forthcoming volume of the Reports. 

This 14th day of January, 1959. 

/s/ Rodman, J. 

For the Court,. 
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ANENDMENT TO RULDS O F  PRAeTIoE IN THE SUPREME COURT. 

Effective 1 December 1959, Rule 25 of the Rules of Practices in 
the Supreme Court is amended by adding the following: 

In  criminal actions, counsel for appellant, upon delivering a copy 
of his manuscript record of the statement of the case on appeal, as 
agreed to by counsel or as settled by the court, t o  the Clerk of this 
Court to be printed or mimeographed, shall file an extra copy with 
the Clerk for use by the Attorney General. 



APPENDIX. 

AMENDMENT TO THE RULES AND REGULATIOSS OF THE 
BOARD OF LAW EXAMINERS. 

Amend the Rules governing admission to the practice of law in 
the State of North Carolina appearing 243 N. C. Reporte, 785 through 
and including 794, as follows: 

(a) Amend Rule 6, page 786, line 16, by inserting after the words 
"Rule 17 (a)" the following: "; provided, however, $hat n@ 
petition for deferred registration from a student in a North 
Carolina Law School desiring to take an examination after 
1959 will be considered by the Board where registrant seeks. 
admission to any examination to be given by the Board with- 
in one year next following date of the filing of such dc- 
ferred registration and petition. In such cases deferred regis- 
tration will not be considered until one year, following the 
date of the filing thereof, has elapsed." 

NORTH CAROLINA-WAKE COUNTY. 

I, Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the 
Rules of The Board of Law Examiners and Rules and Regulations of 
The North Carolina State Bar have been duly adopted by the Coun- 
cil of The North Carolina State Bar a t  a rcgular quarterly meeting of 
said Council. 

Given over my hand and the seal of The North Carolina State 
Bar, this the 3rd day of September, 1959. 

/s/ EDWARD L. CANNON, Secretary 
The North Carolina state Bar 

- 

After examining the foregoing amendment to the Rules of The 
Board of Law Examiners as adopted by the Council of The North 
Carolina State Bar, it is my opinion that the same complies with a 
permissible interpretation of Chiapter 210, Public Laws 1933, and 
amend,ment.s thereto - Chapter 84, General Statutes. 

This the 23rd day of September, 1959. 

/s/ J. WALLACE WINBORNE 
Chief Justice. 

Upon the foregoing certificate, it  is ordered that the foregoing 
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amendment to the Rules of The Board of Law Examiners and the 
Rules and Regulakions of The North Carolina State Bar be spread 
upon the minutes of the Su,preme Gourt and that they be published 
in the forthcoming volume of the Reports as provided by the Act in- 
corporating The North Carolina State Bar. 

This 23rd day of September, 1959. 

/s/ MOORE, J. , . 
For the Court. 
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A. B. C. Act-See intoxicating liquor. 
Abettons-Aider and abebtor may 

nd be convicted of graver crime 
than principal. 8. w. Hamilton, 85. 

A b o n t i o n 4 .  v. Perry, 119. 
Abuse of Process-See process. 
Accident Insunance--See insurance. 
Accord and 'Satisfaction-Settlement 

of dislputed claim for less than the 
amount demanded, see compromise 
and settlement. 

Acknowledgment - Baker v. Mur- 
phrey. 346. 

Account40dtoln v. Hinnant, 328. 
Aotions-Particular actions see par- 

ticular titles of actions ; criminal 
prosecutions we Ciriminal Law 
and particular titles of crimes ; 
particular remedies see Controver- 
sy without Action, Injunctions, etc ; 
trial of actions see Tr ia l ;  plaintiff 
held not entitled to allege both 
negligence and nuisance, Boldridge 
Y. Cowtrwtion CO., 199. 

Administrative Law - Certiorari, 
Chambers v. Bowd of Adjmtment, 
195. 

Admissions - Defendant's statement 
that  he was a t  faullt held not ad- 
mission of negligence but  mere 
conclusion, Jolzes w. Hodge, 227. 

Adverse Possession--Of public ways, 
Parmville v. Monk & Co., 171; pre- 
sumptions, DeBruhl v. Harvey & 
Sm.8 Co., 161; Elliott w. Obss, 185. 

Aesthetic Considerations - Are alone 
insufflcient predicate for exercise 
of police power, S. v. Brown, 34. 

After-born Child-Right to distribu- 
tion, Buerly w. Tolbert, 27. 

-4gency - See principal and agent; 
agency of driver of car see auto- 
~nobiles. 

"~4ggrievedW Parties-Dickey v. Her- 
bi l l ,  321 ; Moore c. Lewiu, 77. 

Agriculture-Selling laying mash con- 
taining nicarbazin held breach of 
implied warranty, Jones w. Mills, 

Inc., 527; selling mis-labeled to- 
bacco seed, S. v. BZeeette, 514. 

Aiders-Aider and abettor may not be 
convicted of graver crime than 
principal, 8. v. HanrGtm, 85. 

Alias and Pluries 'Summons and Dis- 
continuance--Morton v. I N .  co.. 
722. 

Blimony-See divorce and alimony. 
Allegata-Allegation tiud proof must 

correupond, Lvmber C'o. v .  Chair 
Co., 71. 

Amendment-Of complaint, D,udley v .  
DudZey, 95. 

Animals-Larceny of neighbor's hogs 
foraging on land of defendant, 8. v.  
Booker, 272. 

Anewer-See pleadings ; defense of 
statute of limitations lnust be rais- 
ed by answer, Elliott w. Goss, 185. 

-4nticipation of I'njury - Property 
owner may not be held liable to 
customer if injury could not have 
been anticipated, Sledge v. Wago- 
ner, 559. 

Antiphonal Speake-Admissibility of 
testimony of telephone conversa- 
tion, Ewerette w. Lumber Co., 688. 

Appeal and Error-In criminal cases 
see Oriminal Law;  appeals from 
Industrial Commission see Master 
and Servant ; supervisory jurisdic- 
tion of Supreme Court, Dickey o. 
Herbin, 322 ; judgments appealable. 
h'reerb w. In& Co., 730; parties who 
luay appeal, Moore v. Lewis, 75 :  
1)ickey v,  Herbin, 322 : costs, Dick- 
ell a. Herbin, 322; certiorari as  
method of reriew, Twrner v. Board 
of Education, 546; exceptions and 
assignments of error, Taylor v.  
Tlighau Corn.. 533; Bank v.  Slaugh- 
ter. 355 : I n  re Will of Knight, 634; 
Lhe brief, DeBrukl v, Highway 
C01n.. 161 ; Darroch v.  Johneon. 
307 ; 1% r e  Will of Knight, 634; 
Tartner v. Ervin, 602; burden of 
showing error, Taulor w. Highway 
Cotn.. 333; harmless and prejudi- 
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cia1 error, Barnea v. Highway 
Com., 378; Itt re W i l l  o f  Knight ,  
634; Boar& of Education v. Mann, 
493; R m e  v. Murphy, 628; Nance 
v. Long, 96;  Beauohamp v. Clark,  
132; BoZdMga v. Construction Co., 
199; Squires v. In8. Co., 580; r e  
view of discretionary matters, 
Nance v. Long, 96; review of Und-  
ings on judgments on findings, Ins.  
Co. v. Lambeth ,  1 ; Ins.  Co., v S h f -  
f e r ,  45; Lumber  Co. v. Chair Co., 
71; DeBruhl v. Harvey  & S m s ,  
Co., 161; Tanner  v. Rrwin ,  602; 
Utilities Com. v. Light  CO., 421 
Bank  v. Courteau Motors, 466; 
Everette v. Lumber  Go., 688; re- 
view of judgments on motiona to 
noneuit, Tucker  v. Mooresfield, 340 ; 
Jones v .  Y i l h ,  Inc.. 527; partial 
new trial, Whites ide  I) .  McCarson, 
673; decision must be read in light 
of facts of cam. Lane v. D m y ,  
15 ; Barnes v .  Highway Corn., 378 ; 
law of the case, Utilities Corn, v. 
Btate, 410; #ledge, v. Wagoner,  
559; B k i m w  v. Jernigan, 657. 

Application of Payment-Pccuing Co. 
v. Speedways,  Inc., 358. 

Assessmen@ - For public improve- 
Ments, action to declare invalid, 
Broadway v. Ashebwo,  232. 

Assignments of Error-Bssignments 
not brought forward in the brief 
deemed abandoned, 8. v. Perry,  119 ; 
S .  v. CwZ, 258 ; S. v. Corl, 262 ; Dar- 
roch v. Johnson, 307; I n  re W i l l  of 
Knight,  634 ; application for  certio- 
rar i  to  administrative agency need 
not specify ground of objection, 
Chambers v .  Board o f  Adjz~s tment ,  
194. 

Associations - Labor union may be 
sued, Glover v. Brotherhood, 35. 

Attorney and Client-Neglect of at- 
torney will not ordinarily be im- 
puted to client, Moore v. W O 0 W ,  
I w . ,  695. 

Automcbiles - Automobile insurance 
see Insurance ; negligent driring of 
State employee a s  basis o f  claim 
under tort claims Act, see State;  
licensing of drivers, S. r.  Corl, 

258; S. c. Corl, 252; due m r e  in 
general, L a m m  v. Gardner, .SO; 
Rowe  v. Murphy,  627; turning and 
turning signals, Hudson v. Transit  
Co., 435; parking, Rowe  v. Mur- 
p l ~ t ~ ,  627; passing vehiclea travel- 
ing in same direction, Bennett  v. 
Livingston, 586 ; passing vehicles 
traveling in opposite direction, 
Ryrd v. Harper, 334; L a m m  v. 
Cardner, 540 ; intersection, Downs 
v .  Odon~ ,  81; Jordan v. Blackweld- 
( r ,  189; Tucker  v .  Moorefield, 340; 
Hwduoa u. Transi t  Co., 435; sud- 
den emergencies, L a m m  v. Gard- 
rrer, 540; speed, L a m m  v. Gardwer, 
540; pedestrians, W a n t  v. Royal,  
366 ; pleading, Darroch v .Johnson, 
307; presumptions and burden of 
proof, Bopd v. Harper,  334; G r a d  
v. Royal,  366% ; I vey  v. Rozlin-s, 89; 
relevancy and competetency of evi- 
dence, Boyd v. Harper,  334; Tuck-  
or 9. Moorefield, 540; Rowe  v. 
Murhp?/, 626; opinion evidence as 
to speed, S. v. Hart ,  93; Darroch 
v. Jolinsott, 307 ; Hudson v. Tran- 
x i t  Go., 435; 8. v. Bryant ,  720: 
physical facts, Beauolmmp v. Clark, 
132; Hollowell v. Archbell, 716; 
declarations and admissions, Jones 
1,. Hodge, 227; L a m m  v. Gardner, 
340; sufficiency of evidence and 
nonsuit, Lane v. Dorney, 15; 1- 
v.  Rolliics, 8 0 ;  U c a w h a m p  v. Clark, 
132; Boyd v. Harper,  334; FOG o. 
A z h ~ a .  443; Downs z?. Odom; Ins.  
Co. v. Moore, 351 ; B u d a m  v. T r w -  
it Co., 435; Grant v. Royal,  366; 
nonsuit for contributory negligence, 
Brooks v. Honeycutt ,  179; B e w t t  
v. Livirrgston, 586; Hollowell v. 
Archbell, 716 ; BkJnner v .  Jerwigan, 
677 : Down8 v. Odom, 81 ; concur- 
ring and intervening r~rglilig~nce. 
Jorriatt v. IZIarkweldcr, 189 ; Dar- 
r-ooh v. Transit  Go., 435 ; L a m m  u. 
Gardno', 540; Rowe  v. Murphy, 
627; last clear chance, Grant 5. 

Rollall, 366 instructions, Brooks v. 
Honeycr~ f t ,  179; Darroch u. John- 
son, 307: guests and passengers, 
J m e s  v. Hodge, 227; Skinner v. 
Jernlgan, 6.57 : J o h w m  v. Thomp- 
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son, 685; respondeat superior, 
Johmon v. Thompson, 665; Foa  v. 
Albea, 445 ; 6 k i m e r  v. Jernigan, 
657; WMteeide v. MoOarson, 673; 
family purpose doctrine, Fom v. 
Albga, 445; BmalZ v. Malloy, 570; 
manslaughter, 8. v. H w t ,  93; 8. v. 
Bryant, 720; speeding, B. v. Brown, 
209; 8. v. Corl, 252. 

Banks and Banking - Collection of 
checks, Banks v. Courtesy Motors, 
406. 

Bills and Notes-Endorsers, Paving 
Co. v. Speedways, Inc., 358; hold- 
ers in due course, B m k  v. Cour- 
tesy Motors, 466; defenses and 
competency of parol evidence, Bank 
v. Slaugltter, 355; Bank v. Uour- 
tevu Motors, 466. 

Board of Education-Suit to enjoin 
selection of school site must be 
prosecuted against the Board of 
Education a s  corporate body, Mc- 
Laughlin v. Beasby, 221; claims 
against board of education under 
Tort Claims Act, Turner v. Board 
of Education, 456. 

Boardwalk - Liability of contractor 
for injury from fall  of pedestrian 
on  Pamp of boardwalk erected while 
sidewalk was temporarily blocked, 
incident to  demolition of building, 
Zngram v. Libes, 65. 

Bona fide holder-Whether bank of 
deposit is collecting agent or pur- 
chaser of check deposited, Rank v. 
Courtesy Motors, 466. 

Brakes -Contributory negligence of 
passenger i n  riding in car  with de- 
fective brakes, Johnson w. Tltomp- 
son., 665. 

Briefs - Assignments not brought 
forward in the brief deemed aban- 
doned, 6. v.  Pwry,  119; B. v. Corl, 
258, S. v. Corl, 262; Darroch v. 
Johnson and Colville v. Joh?rson, 
307 ; DeBruhl v. Harvey h Ron Co., 
161; Tanner v. Brvin, 602; I n  re  
W4lZ of K-ht, 634. 

Broadside Exception-To charge, S. 
v. Corl, 258; t o  findings, Godwin v. 
Hinnant, 328. 

Brokers and Factors - Cromartle v. 
Colbu, 224; Tartton 2;. Keith, 298. 

Burden of Proof .-- In  actions for 
wrongful death, L a w  v.  dome^, 
15; defendant has burden of grov- 
illg tha t  he comes within proviso 
or esception to statute, S. v. Brown, 
209; of proving items of account 
and payment, Godwin v. H i w a n t ,  
328; of proving damages in im- 
minent domain, Board of Educa- 
tion v, McMiZlan, 485 ; on accident 
policiw, Blaughter v. Insurance 
Company, 265 ; where defendant 
moves to  suppress evidence ob- 
tained by search warrant State 
must prove the issuance of proper 
search warrant, S. v. Cobb, 234. 

Burden of Showing Error - TayEor 
Co. v. Highway Commission, 533. 

Cancellation and Rescission of Instru- 
ments-Tarlton v. Keith, 299. 

Carriers-I. C. C. Licensing, Ins. GO. 
v. Lambeth, 1; intrastate rates, 
Utilities Com. v. 8., 410. 

Carry-over Loss - On income tax, 
Pilkingtolz Co. v. Cuwie, 726. 

Caveat Proceedings - See wills. 
Ce~tificate of Acknowledgment of 

Married Woman - Baker u. Mur- 
pltrey, 346. 

Certiorari - Where i t  appears on 
certiorari that  sentence is in excess 
of that  allowed by statute, cause 
must be remand& for sentence, 8. 
v. Fain, 117; brings up entire r e c  
ord of administrative a g e n q  for 
review, Chambers v. Board of Ad- 
j ustrnent, 194. 

Chair Seats - Sale of plywood for 
construction of chair seats, Lumber 
Co, v. Chair Co., 71. 

Ohallenge to Array-S. v. Owl, 258. 

Checks-Whether bank of deposit is 
collecting agent or purchaser of 
check deposited, Bank v. Courtesy 
Motors, 466. 

Chieke-Selling laying mash con- 
taining nicarbazin held breach of 
implied warranty, Jones v. Mills, 
Znc., 527. 
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Children-Af ter-born children, right 
to distribution, Byerly v. Tolbmt, 
n. 

Circumstantial Evidence - Of negli- 
gence, Boyd v. Harper, 334. 

City Boards of Educetion - See 
Schools. 

Clerks of Court-Issuance of sum- 
mons, Morton v. Ins. Co., 722. 

Cloud on t i t l e s e e  Quieting Title. 
Collecting agent-Whether bank of 

deposit is collecting agent o r  pur- 
chaser of check deposited, Bank v. 
Courtesy Motors, 466. 

Commerce--State Court has  jurisdic- 
,tion of aotion in tort for discharge 
of employee in  violation of Right- 
to-Work Act even though employ- 
er's business sects Inlterstate 
Commerce, Willard v. Huffman, 
396 ; order increasing intrastate 
rates, U. C. v. State, 410. 

Commissions - Right of broker to 
commissions see Brokers and Fac- 
<tors. 

Complaint-See Pleadings. 
Compromise and Sebtlement - Beau- 

champ v. Clark, 132; Casualty Co. 
v. Teer Co., 547; Lampley v. Bell, 
713. 

Compulsory Reference - See Refer- 
ence. 

Conolusions - Non-expert may not 
,testify a s  to conclusions, Boldridge 
v. Crowder Cmstruotion Co., 199; 
defendant's atatemen,t that  he was 
a t  fault held not admission of neg- 
ligence but  mere conclusion, Jones 
u. Hodge, 227. 

Concurring Negligence - Darroch v. 
Johnson, 307. 

Concurrent Sentences - S. v. Corl, 
252 ; S. v. Corl, 258 ; S. v.  Corl, 262 ; 
whether error relating to one count 
is prejudicial, S. v. Boolcer, 272. 

Condemnation-See Eminent Domain. 
Conflict of Laws-Law of the forum 

governs procedure including appli- 
cation of doctrine of res ipsa loqui- 
tur, Iuey v. Rollins, 89; Sbate Court 
has jurisdiction of Action in tort 

for discharge of employee in  viola- 
tion of Right-to-Work Act even 
though employer's business affects 
Interstate Commerce, Willard v. 
Huffman, 396. 

Consent Judgment-Construction of, 
Bd. of Education. v. Mann, 493. 

Consolidation - Of indictments for 
trial, 8. v. Bryant, 113; 8. v. Brown, 
209. 

Constitutional Law-State Court has 
jurisdiction of action in tort for 
discharge of employee in violation 
of Right-to-Work Act even though 
employer's business affects Inter- 
abate Commerce, Willard v. Hug- 
man, 396; separation of powers, S. 
v. Furmage, 616; legislative pow- 
ers, S. v. Furmage, 616; judicial 
powers, Chambers v. Board of Ad- 
justment, 195; police power, S. v. 
Brown, 54; personal and civil 
sights, 8. v. Brown, 54 ; due process, 
Kirkpatrick v. Currie, 213 ; Willard 
v. Huflman, 396 ; obligations of con- 
tracts, Lester Brothers v. Ins. GO., 
565; sufficiency of indictment, 8. v. 
Bissette, 514; right t o  jury trial, 
S. v. Perry, 119. 

Construction Contract-Action for de- 
fects in construction, Nowell a. 
Tea Co., 575. 

Conetructive Possession of Intoxicat- 
ing Liquor, S. v. Taylor, 363. 

Contentions-It is error  for  court to 
charge State's contention that  jury 
should not recommend life im- 
prisonment, S. v. Pugk, 278; ob- 
jection to statement of contentions 
must be made in apt  time, Bank u. 
Slaughter, 355. 

Contractor -Liability of contractor 
for injury from fall  of pedestrian 
on ramp of boardwalk erected 
while sidewalk was temporarily 
blocked incident to demolition of 
building, Ingram v. Libes, 63; ac- 
tion for defects in construction, 
Nowell v. Tea Co., 573. 

Contracts - Insurance contracts see 
Insurance; contracts of sale see 



Sales; of emploguient see Master 
and Servant; definition of con- 
tract, B a a  v. Slaughter, 355; con- 
struction, Bank v. Courtesy Motors, 
436; Casfialty Co. v. Teer Co., 547; 
novation, Tomberlin v. Long, 640. 

Oontribution-Jo~~lal~i o. Rlackzoeld- 
er, 189. 

Contributory Negligence - See Negli- 
gence ; contributory negligence of 
operator of motor vehicles. See 
Automobiles. 

Conversation by Telephone - Admis- 
sibility of testimony of, Everett o 
v. Lumber Uo., 688. 

Corporations - Service of summons 
on foreign corporation, Belk v. De- 
partment Btore, 99; principal place 
of business in this State of foreign 
corporation not neccessarily Wake 
County, Civin and Denbo, Iw. v. 
Conutruction Co., 106 ; amendment 
(providing that  corporation may 
continue to  exist with less than 
three stockholders is not retroac- 
tion, Lester Brothera v. Ins. Co., 
565; registration of foreign cor- 
porations, Crain & Denbo, Inc., v. 
Constructhz. Co., 106; authority of 
directors, Belk v. Department Btore, 
99; dividends, Belk v. Department 
Store, 99; defense of ultra vr'rea, 
Everette v. Lumber Co., 688. 

County Board of Education-Suit to 
enjoin selection of school site must 
be pmecuted  against the Board of 
Education a s  corporate body, Yc- 
Laughtin v. Beaaley, Zl. 

County Oonrt-General  county court 
bas jnl.isdiction of action for di- 
vorce between non-residents, pro- 
vision for  return of summons to 
county of residence of parties re- 
lating to venue and not jur idic-  
tion. N e h  v. Nelms, 237. 

Courts-Trial by court under agree- 
ment of the parties, Insurance 00. 
v. Lambeth, 1 ; original jurisdiction 
of Superior Court, Belk v. Depart- 
ment Store, 99; Crain & Denbo Inc., 
u. O o m t r u o t h  GO., 106; jurisdic- 
tion after orders of another Sn- 

perior Court judge, Moore c.. 
W 0 0 W, Im.,  695; general coun- 
ty c o u w ,  Nelms v. Nelms, 237: 
State and Federal Courts, Willard 
v. Huffman, 396; Tanner v. Ervin. 
602 ; courts of this and other &ate% 
I ~ P V  c. Rollins, 89; unless county 
is excepted from G.S. 7-84, the Su- 
perior Court has jurisdiction over 
misdemeanom, S. v. Brown, 209; 
expression of opinion on evidence 
by court, S. I:. Williameon, 204 : 
proscription against expression of 
opinion by court does not apply io 
trial by the count under agreement 
by the parties, Everette v. Lumber 
Co., 688: court may not refnsc 
to  accept verdict which is com- 
plete and sensible, #. v. Hamilton. 
85; motion to set aside verdict a s  
being contrary to evidence is ad- 
dressed to discretion of court, 
Nance v. Long, 96. 

Creditor-Right to direct application 
of payment, P a v i ~ g  Co. v. Bpeed- 
ICUW8, In<'., 358. 

Criminal Law-Particular crimes see 
particular titles of crimes; aiders 
and abettors, g. v. Hamilton, 85: 
jurisdiction, 8. u. B r m ,  209; bur- 
den of proof and presumptions, 8. 
9. Brown, 209; facts i n  issue and 
relevant to issues, 8. v. Williams, 
205; S. v. Taylor, 363; like facts 
and transactions, S. v. Atwood, 141 : 
expert testimony, 8. v. Perry, 119: 
8. v. Atqaood, 141; evidence &- 
'tained by unlawful means, S. v. 
Cobb, 234; rules that  party may 
not discredit own witness, S. v. 
Atwood, 141 ; 8 .  v. Taylor, 363; 
consolidation of counts, S. v. 
Bryant, 113; S. v. Brown, 209; 
evidence competent for restricted 
purpose, S. v. Corl, 252 ; expression 
of opinion by court, S. v. Willianl- 
s m ,  205; nonsuit, 8. v. Corl, 252: 
S. v. Bryant, 113; withdrawal of 
count, S. .v. Cobb, 234; right to 
recommend life imprigonment, S. v. 
Pugh, !278 ; additional instructions 
aPter initial retirement of jury, S. 
v. Hamilt*, 85: acceptance or re- 
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jection of verdict, 8. v. Ha&Ztm, 
S; suspended sentences, 8. v. Tay- 
lor, 363; concurremt and  cornmula- 
tive sentences, 8. v. Corl, 252; 8. 
v. Corl, 258 ; 8. v. Owl, 262; ow- 
tiorari, 5. v. F a h ,  117; exeeptiom 
and asdgnments of error, 19. v. 
Corl, 262; 8. v. Owl, 256; 8. v. CorZ, 
262; 8. v. Taylor, 383; the brief, 
8. v. Pemy, 119 ; S. v. Corl, 256; 
8. v. OorZ, 262; harmless and prej- 
udicial error, 8. v. Fowler, 595; 
8. v. Atwood, 141; 8. v. Booker, 
272; review of Andings and dis- 
cretionary orders, B, v. Perry, 119 ; 
determination and dieposition of 
a m e ,  X. a.  Hamilton, 85; 8. v. 
Fain, 117; 8. v. O w l ,  252; B. v. 
CorZ, 258; 8. v. CorZ, 262. 

Cms-Kamination-Bavtte8 v. Hiyh-  
1cu.u Comm&sh,  378. 

Culverts--Collecting surface waiters 
and discharging them through cul- 
v e r b  onto land of lower proprietor 
is trespass, Wiseiwn v. Comrtruc- 
tion go., 521. 

cumulative Sen tencesJudgment  im- 
posing cumulative sentences must 
specify the order in  which the 
sentences should be served, B. v. 
CorZ, 252 ; 19. v. Owl, 258; 8. v. 
,OorZ, 262. 

Customer-Action against proprietor 
to recover for fall  of customer a t  
entryway of store, Q a m a  v. Grey- 
hound Corp., 151 ; action to recover 
for fall  of customer on warehouse 
floor, Waters v. Harris,  701; action 
by customer to recover for fall  
when trousem caught in magazine 
rack, Sledge v. TVagoner, 559. 

Damages-For breach of implied war- 
ranty, Jones v. Mills, Inc., 527; 
measure of value of property tak- 
en in eminent domain. see Eminent 
Domain. 

Deadly Weapon-Pointing of weapon 
a t  person as  constituting man- 
daughter, N. v. Iloneycutt, 229. 

Death-Actions for wmngful death, 
Lathe v. Dorney 15 ; Jones v. Hodge, 
227 ; Buerly v. Tolbert. 27. 

Debtor - Right to d i r e  application 
of payment, P a v h g  00. v. Speed- 
ways, Inc., 368. 

Debtor and Credito-Driver and col- 
lector for  laundry held not a n  em- 
ployee and could not be prosecuted 
for  embezzlement of accounts, W a y  
v. Bennett, 707. 

lleclarations---Of agent to prove fact 
of agency or its extent, Sledge v. 
Wagmer, 559 ; defendant's state- 
ment that  he was a t  fault held not 
admission of negligence but  mere 
conclusion, Jones v. Hodge, 227. 

Declaratory Judgment Act - P a m  
ville v. Monk & Co., 171; Dickey v. 
Hsrbin, 322. 

Dedication-Favmville v. Monk & Co., 
4 -4 
111. 

Deeds-Delivery, acceptance and reg- 
istration, EtZiott v. Goas, 185 ; from 
husband to wife see Husband 8r 
Wife ; liability of vendor for short- 
lage see Vendor and  Purchaser. 

Deeds of Trust-See Mortgages. 

Default Judgments-See Judgments. 
Delivery-Delivery of deed is essen- 

tial t o  transmission of title, Elliott 
v. Goas, 185. 

I>eluurrer-See Pleadings ; defense of 
statute of limitations must be 
raised by answer, Elliott v. Goss, 
188. 

Departluent of Motor Vehicles-Cer- 
tifled record of Department of Mo- 
tor Vehicles competent in eridence, 
S, u. Corl, 252 ; R. v. Corl, 258; S. 
u. Corl, 262. 

Deposits-Whether bunk of deposit 
is collecting agent or purchaser of 
check deposited, Rank v .  Cottrtesu 
.lCotors, -466. 

1)eputy C'lerk-May take ucknow- 
ledgment of marpied woman, Bakcr 
v. 31 urph I PU, 346. 

Descent and Distribution-Time per- 
son is in being for purpose of in- 
heriting, B ~ e r l ~  v. Tolbert, 27. 

Disability Insurance-Testimony held 
insufficient to show that employee 
was totally disabled a t  time of dis- 
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charge terminating insurance, An- 
dretcs v. Assurance Society, 476. 

Discrepancies and Contradictions-In 
evidence d o  not justify nonsuit, 8. 
v. Bryant, 113. 

Discretion of Court-Motion to set 
aside verdict w being contrary to 
evidence is addrewed to discretion 
of court, Nance v. Long, 96. 

Discrimination - Finding that  there 
was no racial discrimination in se- 
lection of grand jury held support- 
ed by evidence, 8. v. Perry, 119. 

Diversion of Streams-Diversion of 
natural flow of streams is taking 
of interest in land of lower pro- 
prietor, Braswell v. Hightmy Corn- 
miesion, 508. 

Dividend-Action to compel deckra-  
tion of dividend, Belk v. Depart- 
ment store, 99. 

Divorce and Alimony - Nelms v. 
Nelm,  237; Hall  v. Hall, 275. 

Doctrine of Re8 Ipsa Loquitur-Does 
not apply to  automobile running off 
highway for unexplained reason, 
Lane v. Dorney, 15; Ivey v. RolUn8, 
89 ; does not apply to fall  of custo- 
mer in  store, Garner v. Greyhound 
Corp., 151. 

Domestic Animals-Larceny of neigh- 
bor's hogs foraging on land of de- 
fendant, S. v. Booker, 272. 

Domesticated Corpoaations - Princi- 
pal place of business in this State 
of foreign corporation not neces- 
sarily Wake County, Crain and 
Denbo, Inc. v. Construction Co., 
106. 

Drains--Collecting surface waters 
and  discharging them through cul- 
verts onto land of lower proprietor 
is trespass, Wiaemun v. Cmstruc- 
dion GO., 521. 

Driver's License - Operating motor 
vehicle without license, S. 9. Corl, 
252; 8. u. Corl, 258 ; 8. v. Owl, 282. 

Due Process of Law-Kirkpatrick v. 
Currie, Contr. of Revenue, 213. 

Duplicity-Motion to qimash warrant 
because of duplicity is addressed 

to discretion of court if not maat> 
in a p t  time, S. v. Willlameon, 204. 

Basemen'ts-Diversion of natural flow 
of streams is taking of interest in 
land of lower proprietor, Braswell 
v. Highwau Comm., 508; acquiai- 
tion of easement by payment of . - .  

permanent damages for trespass, 
Wiseman v. Construction Co., 321. 

Education-See Schools. 
Eggs-Selling laying mash containing 

nicarbazin held breach of implied 
warranty, Jones v.  Mil&, Inc., 627. 

Ejectment-Elliott v. ffosa, 185. 
Ejusdem Generis-Chambers v. JZoard 

of Adjustment, 194; Turner .t'. Rd. 
of Education, 466. 

Blectricity - Rates, Utilities C'om. v. 
Light Co., 421. 

Embezzlement-may v. Bennett, 707. 
Eminent Domain-Braawetl v. High- 

way Corn., 508; Barnes v. Highway 
Com., 378; Board of Education v. 
McMitlan, 48.5 ; Board of Education 
v. M a w ,  493; Braswet2 v. Highway 
Com., 508 ; Taytor v. Highwau Com., 
533. 

Fmployer and Employee-See Master 
and  Servant. 

Dntireties-See Husband and Wife. 
Equitable Estoppel-See Estoppel. 
Equity-Whether court of equity will 

compel foreign corporation to d e  
d a r e  dividend depends upon whetb- 
e r  it has power to enforce decree, 
Belk v. Department Ntore, 99; ac- 
tion for money had and received, 
Tarlton v. Keith, 299; Dca?? s. 
Mattox, 246. 

Erroneous Judgments - See Judg-  
ments. 

Estates - Sale for  reinvestment, 
Menael v. Menzel, 649: sun-ivorship 
in  personality, Tanwv v.  Ewi#i ,  
602. 

mtate8 by Entireties-See Husband 
and W8ife. 

Estoppel-Whether reversal of lion- 
suit precludes nonsuit on s u b s e  
quent trial depends upon whether 
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the evidence is substantially the 
same, Nedge v. Wagoner, 559 ; party 
may be estopped from pleading bar  
of ofettute of limitation, Nowell v. 
Tea Co., 575 ; equimtable estoppel, 
Dean v. Mattom, 246; Nowell v. 
Tea Co., 575. 

E r i d e n c e I n  criminal prosecutions 
see Criminal Law ; in  particular ac- 
tions see particular titles of ac- 
itions; judicial notice, Morton a. 
Ins. Co., 722; presumptions, I n  r e  
Will of Knight, 634; communica- 
tion with decedent, Lamm v. Cfard- 
tber, 540 ; re8 inter alioa acta, Lamm 
v. Gardner, 540; Squires v. Tea 
Co., 580; similar facts and trans- 
actions, I n  r e  Will of Knight, 634; 
competency of pleadings in evi- 
dence, Rovce v. Murphy, 627; tele- 
phone conversations, Everette v. 
[,umber Co., 688; public records, 
Sledge v. Wagoner, 559; best and 
secondary evidence, I n  r e  Will of 
Knight, 634; parol evidence, Bank 
o. Blaughter, 355; admissions and 
declarations, Jones v. Hodge, 227; 
Lamm v. Gardner, 540; Sledge v. 
Wagoner, 559 ; opinion evidence, 
Boldridge v. Construction Co., 199; 
Lamm v. Gardner, 540; Byerly v. 
Tolbert, 27 ; cross-examination, 
Barnes v. Highway Corn., 379; 
opinion evidence a s  t o  speed, Hud- 
son v. Transit Co., 435; expression 
of opinion on evidence, AS'. v. Wil- 
liamson, 204 ; proscription against 
expression of opinion by court does 
not apply t o  trial by the court un- 
der agreement by the parties, 
Everette v. Lumber Co., 688; order 
of proof rests in  discretion of trial 
court, Everette v. Lumber Co., 688: 
State is not precluded from show- 
ing facts to  be otherwise than a s  
itwtsed to by i ts  own witness, S. v. 
Atwood, 141 ; harmless and prejudi- 
cial error in  admiesion or  exclusion 
of evidence, Boldridge v. Construc- 
tion Go., 199 ; Utilities Comm. v. 
Light Co., 421; Bd. of Education v. 
Mann, 493; Rowe v. Murphy, 627. 

Exceptions-Exceptions not brought 
forward in the  brief deemed aban- 

doned, DcBruhl v. Harvey & Son., 
Go., 161 ; I n  r e  Will of Iitright, 634 ; 
exception to findings of reference, 
Godwin v. Hinnant, 328; exception 
to a n  excerpt from charge does 
not present failure to charge fur- 
ther on aspect of case, S, v. Taylor, 
363; in absence of exceptions to 
findings, findings will not be deem- 
ed supported by evidence, Tanner 
v. Ervin, 602. 

Execution Against the Person - Ac- 
tion for abuse of process based on, 
Benbow v. Caudle, 371. 

Executors and Administrators - Exe- 
cutor may not appeal in represen- 
tation capacity from judgment not 
adversely affecting the estate, 
Dickey v. Herbin, 321; dealings by 
personal representative with estate. 
Bolton, v. Harrison, 290; claims on 
notes and mortgages, Baker v. 
dlurphrey, 346. 

Expert Testimony-Medical expert 
testimony a s  to cause of miscar- 
riage held competent, S. v. Perry, 
119; a s  to t e r n  of pregnacy, Byerlu 
v. Tolbert, 27; expert may testify 
a s  to facts negating hypothesis that 
deceased committed suicide, 8. v. 
Atwood, 141. 

Ex Post Facto-Vested right to hold 
stockholder person~ally liable when 
conporation has less than three 
stockholders cannot be divested by 
statute, Lester Brothers v. In-  
surance Co., 565. 

Express Warranties-In sale of goods 
see Sales. 

Expression of Opinion-Expression of 
opinion on evidence by court, S. v. 
Williamson, 204 ; proscription 
against expression of opinion by 
Court does not apply to trial by the 
court under agreement of the 
parties, Everette v. Lumber Go., 
688. 

External, Violent and Accidental 
Means-Within purview of acci- 
dent policy, Slaughter v. Ins. Co., 
265. 

Facts, Findings of-See Findings of 
Fact. 
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Fair  Market Value--See Eminent 
Domain. 

Family Purpose Doctrine--Fom v. Al- 
bea, 445; Small v. Mallory, 570. 

Federal Courts-State Court has 
jurisdiction of action in tort for 
discharge of employee in vio18'tion 
of Right-to-Work Act even though 
employer's business affects Inter- 
state Commerce, WilZard v. Huff- 
mun, 396. 

Feed-Selling laying mash contain- 
ing nicarbarin held breach of im- 
plied warranty, J m e a  v. MilL, Inc., 
527. 

Felonious Intent-May be  proved by 
circwnstantial evidence, 8. v. Rook- 
er, 272. 

Findings of Fact--Conclusive when 
supported by competent evidence, 
I n s u m w e  Go. v. Bhaffer, 45 ; Lum- 
ber Co. v. Chair Co., 71; B. v. Perry, 
119; Bank v. Courtesy Motors, 466; 
Everette v. Lumber Co., 688; non- 
sui t  in  trial by the court under 
agreement of the parties, DeBruhl 
v. Harvey & Son Co., 161; findings 
not supported by competent evi- 
dence will be stricken, Imurance 
Co. v. Lambeth, 1; exception to 
findings of referee, Godzoi+t V .  

Hinnant, 328. 

Firearm-Pointing of weapon a t  per- 
t a n  a s  constituting manslaughter, 
S. v. Honeycutt, '229. 

Foreclosure--See Mortgages ; of tax 
certificate on lands held by entire- 
ties, Edwards v. Arnold, 500. 

Foreign Corporations - Service of 
summons on, Belk v.  Department 
Btore, 90; principal place of bnsi- 
ness in  this State of foreign corp- 
onation not necessarily Wake Coun- 
ty ,  CraZn and Denbo, Znc. v. Gon- 
s t ruct im Co., 106. 

Forseeable--Property owner may not 
be held liable t o  customer if injury 
could not have been anticipated, 
Bledge v. Wagoner, 559. 

Fragmentary Appeal-Appeal from 
  retrial order is memature, Green 

Fraud-Attack of foreclosure action. 
see mortgages; knowledge and in- 
tent to  deceive, T a r l t m  v. Keith, 
298 ; deception, Lester Brothers v. 
I N .  Co., 566. 

"Fuel Ohuse"-As element of elec- 
tric rates, UtiZZties C m  v. Light 
GO., 421. 

Games and Exhibitions-Action by 
diver to recover for  injuries result- 
ing from striking head on sub- 
merged wall, WZZlcine v. Warren. 
217. 

Garage - Zoning requirement for 
garage or  automobile storage space 
on the premises, Chambers u. 
Board of Adjustment, 194. 

General Assembly-Has full legisla- 
lative powers except as limited by 
the Constitution; 8. v. Furmage. 
616; police power must relate to 
public health, safety, morals or 
general welfare, 8. v. Brown, 54; 
public policy is legislative question. 
Chambers v. Board of Adjustmeiit, 
194; B. o. Furmage, 616. 

General County Court - General 
county court has jurisdiction of 
action for  divorce between nonres- 
idents, provision for  return of sum- 
mons 40 counlty of residence of 
parties relating to venue and not 
jurisdiction, NeZms v. N e l m ,  237. 

Gestation-Evidence a s  to term of 
pregnancy, Byevlg v. Tolbert, Zi. 

Government bonds-Equity will im- 
press resulting trust on proceeds 
of savings bonds when surviving 
co-owner has conveyed her rights 
'therein, Tanner v. Eruin, 602. 

Grand Jury-S. v. Perry, 119. 
Group Insurance-Testimony held 

insufficient to show that  employee 
was Ootally disabled at time of dis- 
charge terminating insurance, 811- 
drew8 v. Assurance Society, 476. 

Guardian Ad Litem-Mere failurn to 
revoke appointment of guardian ad 
litem insufllcient alone to  vacate 
proceedings, Moore v. Lewis, 77; 
representation d minors in esse and 
in posse by guardian ad litern. 

v. Zm. GO., 730. Bolton v. Hnwison, 290. 



K.C.] \I'OKL) AS11 PHRASE INDEX. 747 

Guests-Passengers in  motor vehicles 
see automobiles. 

Gun-Pointing of weapon a t  person 
as constituting manslaughter, 8. v. 
Honeycutt, 229. 

Harmless and Prejudicial Error- 
Barnes v. Highway Commisaiw~. 
378; UtCZitiea C m m .  v. Light Co., 
421; Bd. of Educatiol~ v. Y a m ,  
493; Rowe v. Murphy, 627; I n  re  
Will of Knight, 634; Name v. I m g ,  
96. 

Health Certificate-Failure of parties 
to file health certiflc&te does not 
invalidate marriage. Hall 6. Hall. 
275. 

Highways-Requirement of screening 
of junk yards from highm-ay held 
unconstitutional, S. v. Brown, 54. 

Hogs-Larceny of neighbor's hogs 
foraging on land of defendant, S. v. 
Booker, !X2. 

Holder in  Due Course - Bank v. 
Courteay Motors, 466. 

Homicide--In operation of automobile 
see Automobiles ; manslaughter, 8. 
v. Honeycutt, 229; self-defense, S. 
o. Fowler, 695; evidence, 8. v. At- 
wood, 141; nonsuit, 8. v. Atzood, 
141 ; 8. v. Honeyoutt, 229; instruc- 
tion on right t o  recommend life 
imprisonment, S. v. Pugh, 278. 

Housing Authority - Is without 
authority to waive zoning require- 
ments, Chambers v. Board of Ad- 
justment, 194. 

Husband and wife--Liability of hus- 
band for wife's negligent driving 
under family purpose doctrine, 3'o.r. 
o. Albea, 445 ; wife may be held 
liable for  husband's driving under 
family purpose doctrine, Small v. 
Jlallory, 570; conveyances between, 
Baker v. Murphrey, 346 ; separation 
agreements, Tanner u. B r ~ i n .  602 ; 
estates by entireties, Edzcarda 6. 

Arnold, 500. 
Hypothetical Questions-Medial ex- 

pert testimony a s  40 cause of mis- 
carriage held competent, 8. t'. 

P e r r ~ ,  119. 

Implied Warr~uities-In sale of goods 
.see Sales. 

Imprisonment-Where it appears on 
certiorari that sentence is in excess 
of that  allo~ved by statute, cause 
must be remauded for sentence, S. 
v. Fain, 117. 

Inconle Tax-Right to carry-over loss, 
Pilkington Co. v. Curric,, 726. 

Industrial Conrmission - Proceedings 
under the State tort claims Act, 
see State;  proceedings under Com- 
pensation Act see Master and 
Servant. 

In Personam-Validity of judgment 
in personam is dependent upon 
jurisdiction over person of defend- 
ant, Belk v. Departntent Rtore, 99. 

Indictment and Warrant--Consolitla- 
tion of indictments for trial, 8. c. 
Bryant, 113; S. v. Brolcvi, 209; 
issuance of warrants, S. v. Fur-  
mage, 616; joinder and merger of 
counts and duplicity, S. v. William- 
son, 205; charge of crime, S. v. Bis- 
sette, 514; motions to quash, S. v. 
Williamson, 205. 

Inference-There can be no inference 
upon a n  inference, Boyd v. Harper, 
334. 

Injunctions-Whether court of equity 
will compel foreign corporation to 
declare dividend depends upon 
whether i t  has power to enforce de- 
cree, Belk v. Department Store, 99; 
suit to enjoin selection of school 
site must be prosecuted against the 
Board of Education a s  corporate 
body, McLaugklin v. Beasleu, 221 ; 
imminent threat, McLatcqhlin 1:. 

Beasley, 221. 

I m n e  IJersons-Inquisitioli, Moore 
v. Lewis, 77, effect of adjudication 
of incompetency, I n  re  Will of 
Knight, 634; judgment, Moore v. 
L eu:is, 77. 

Instructions-In particular actions 
and prosecutions see padicular 
titles of actions and crimes ; court 
must charge law arising on evi- 
dence without request, (fodtcin v. 
ffinnnnt, 328; Brooks v. Honeycutt, 
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179 ; conflicting instructions on 
material point must be held preju- 
dicial, S. v. Fowler, 695; party de- 
siring elaboration on charge on 
particular aspect must tender re- 
quest, Bank v. Blaughter, 365; in- 
structions on issue of respondeat 
superior under G.S. 20-71.1, White- 
side v. MoCarson, 673, Johnaon v. 
Thompson, 665; i t  L error for  court 
to charge State's contention that  
jury should not recommend life 
imprisonment, 8.  v. Pugh, 278; as- 
signments of error to  charge, S. v. 
Owl, 258; exception to a n  excerpt 
from charge does not present fail- 
ure to charge further on aspect of 
case, S. v. Taylor, 363; will be con- 
strued a s  a whole, Beauchamp v. 
Clark, 132; objection to co&n- 
tions must be  made in a p t  time, 
Bank v. Slaughter, 355; harmless 
and prejudicial error in, Nance v. 
Long, 96; Taylor Co, v. Highway 
Commission; I n  re Will of  Knight, 
634. 

Insulating Negligence - Lamm v. 
Qardner, 540, Rowe v. Murphy, 
627. 

Insurance--Control and regulation of 
insurance companies, Crain & Den- 
bo, Inc., v. Cmatruction Co., 106; 
Casualtu Co. v. Teer Co., 547; con- 
struction of policies in general, 
Ins. Co. v. Lambeth, 1; Ins. Co. v. 
Shaffer, 45; Squires v. Ins. Co., 
580; reformation, Ins. Co. v. Lam- 
beth, 1; premiums, Lofig v. Ins. 
Co., 590; deduction of premium due 
i n  payment of life policies, Long 
v. Ins. Co., 590; disability, An- 
drezos v. Assurance Go., 476; ac- 
cidental death, Slaughter v. Ins. 
Co., 266 ; subrogation on collision 
policies, Ins. Co. v. Moore, 351; ve- 
hicles insured under liability poli- 
cies, Ins. Co. v. Lambeth, 1; Ins. 
Co. v. Bhaffer, 45; Squires v. I w .  
Co., 580; Ransom v. Casualty Co., 
60; compromise of claim by in- 
surer, Beauchamp v. Clark, 132; 
Lampleu v. Be& 713; rights of in- 
jured party against insurer, Squires 
v. Ins. Co., 580; forfeiture of prop- 

erty insunance by breach of condi- 
tion against addittonal insurance, 
Hicctt 9. Ina. uo., 863. 

Intent-May be  proved by circum- 
stantial evidence, 8.  v. Booker, 272. 

Intentional Killing-Within exclusion 
clause of policy, Ellaughter v. In-  
surance Company, 265. 

Interest-Allowance of interest in 
condemnation proceeding, Bd. o f  
Education v. McMillan, 485; court 
may allow intereat on verdict for  
money had and received, Dean c. 
Mattoz, 246. 

Intersections-See Automobiles. 
Intestacy-Presumption against par- 

tial intestacy, Entwiatle v. Coviw- 
ton, 315. 

Intoxicating Liquor-8. v. Taylor, 
363; 8. v. Williamson, 204; where 
defendant moves to suppress evi- 
dence obtained by search warrant 
State must prove the issuance of 
proper search warrant, S. a. Cobb, 
234. 

Intrasta~te Commerc+Orcler increas- 
ing intrasLite rates, Utilities Com- 
mission v. State, 410. 

Intravening Negligence - Lamm a. 
Gardner, 540 ; Rowe v. Murphy, 627. 

Invite-Action against proprietor to 
recover for fall  of customer a t  en- 
tryway of store, Garner v. Brew 
hound Corp., 151; action by invitee 
of warehouse for injuries when 
heel broke through platform, Spell 
v. Smith-Douglas Co., 269; action 
to recover for  fall  of customer on 
warehouse floor, Waters v. Harris, 
701; action by customer to recover 
for  fall  when trousers caught in 
magazine rack, Sledge v. Wagonev. 
559. 

Involuntary Manslaughter-See Hom- 
icide; in  operation of automobile 
see Awtomobiles. 

Irregular J u d g m e n t t i s e e  Judgments. 
Issues-Arise upon the pleadings, 

Dawooh v. Johnson, 307 ; sufficiency 
of issues, Darroch v. Johnson, 307; 
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form of issue is within discretion 
of court, Whitmide v. McCarson, 
673. 

Joint Negligence-Darroch v. John- 
son, 307. 

Jointt Tort-Feasors--Contribution, see 
torts. 

Judges-Denial of motion to set aside 
default judgment does not preclude 
subsequent motion on same ground, 
Moore v.  W 0 0 W, Znc., 695. 

Judgments-In criminal cases see 
Criminal Law ; consent judgments, 
Board of Education v. Mann, 493; 
conformity to  verdict, Board of 
Education v. McMillan, 485; in- 
terest, Dean v. Mattom, 246; pro- 
cess, notice, service and jurisdic- 
tion, Belk v. Departmmt Store, 99 ; 
Bolton v. Harrison, 290; attack of 
judgments, Bolton v. Harrison, 290 ; 
Menxel v. Menxel, 649; Moore v. 
W 0 0 W, Znc., 695; res judioata, 
Utilities Com. v. S., 410; Moore v. 
W 0 0 W, Znc., 695; whether re- 
versal of nonsuit precludes nonsuit 
on subsequent trial depends upon 
whether the evidence is substan- 
tially the same, Sledge v. Wagoner, 
559 ; judgment imposing cumulative 
sentences must specify the order 
in which the sentences should be 
served, S. v. Corl, 252; S. v. Corl, 
258; S. v. Corl, 262; where appeals 
a re  taken from suspended sentence 
cause must be remanded for judg- 
ment, S. v. Taylor, 363 ; expression 
of opinion on evidence, S. v. Wil- 
liamson, 204. 

Judicial sale&Foreclosure of tax cer- 
tificates on lands held by enhireties, 
Edwards v. Arnold, 500; title and 
rights of purchaser, Edwards v. 
Arnold, 500. 

Jury-S. v. Corl, 258; S. v. Carl, 
256; S. v. Corl, 262. 

Just Oompensation - See Eminent 
Domain. 

Junk Yards-Requirement of screen- 
ing from highway held unconstitu- 
tional, 8. v. Brown, 54. 

Jurisdiction-Validity of judgment in 

personam is dependent upon juris- 
diction over person of defendant, 
Belk u. Department #tore, 99; 
whether court of equity will com- 
pel foreign corporation to declare 
dividend depends upon whether i t  
has power to enforce decree, Belk 
v. Department Store, 99; venue is 
not jurisdictional, Grain and Denbo, 
Irzc. v. Construction Go., 106; Gen- 
eral county court has jurisdiction 
of action for divorce between non- 
~esidents, provision fan return of 
summons to county of residence of 
parties relating to venue and not 
jurisdiction, Nelms v. Nelms, 237. 

Jury-Waiver of jury b i a l  and trial 
by court. Insurance Co. v. Lambeth, 
1; i t  is  error fo r  court t o  charge 
State's contention that  jury should 
not recommend life imprisonment, 
S. v. Pugh, 278. 

Labeling-Mislabeling of seed, Statc 
v. Bissette, 514. 

Labor Unions - Action by member 
against union for union's failure 
to prosecute member's claim for 
reinstatement of employment, 
Glover v. Brotherhood, 35. 

Landlord and Tenant-Liabilities for 
injuries from defects, O a r n o  a. 
Greghound Corp., 151. 

(Lapse Legacies-Entwistle v. Cov- 
ingtow, 315. 

Larceny-S, v. Booker, 272 ;  S. 1.. 

Fain, 117. 
Laundry-Driver and collector for 

laundry held not a n  employee and 
could not be prosecuted for  em- 
bezzlement of accounts, Gray u. 
Bennett, 707. 

Law of Case-Utilities Comnttssion v. 
State, 410, Skinner v. Jernigam, 
657; whether reversal of nonsuit 
precludes nonsuit on subsequent 
trial depends upon whether the 
evidence is substantially t h e  same, 
Sledge v. Wagoner, 559. 

Law of the Land-Kirkpatrick v. 
Currie, Comr. of Reveaue, 213. 

Laying Mash - Selling lsaying mash 
containing nicarbazin held breach 
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of implied warranty, Jones v.  Mills, 
I w . ,  627. 

Legislatur-Desirability of zoning 
ordinances a re  p l i t i ca l  and not 
legal questions, Chambers v. Bowd 
of Adjwtment, 194; has full legis- 
lative powers unless restrained by 
Constitution, S. v. Furmage, 616; 
police power, S. v. Browti, 54. 

Liability Insurance-See Insumnce. 
License - Operating motor vehicle 

 without license, See S. v. Crrrl, 252; 
8. v. Corl, 258; 8. v. Cwl, 262. 

Liquor-See Intoxicating Liquor. 
Life Imprisonment-It is error for 

court to charge State's contention 
that  jury should not recommend 
life imprisonment, S. v. Pugh, 278. 

Limitation of A c t i o n ~ N o w e l l  v. Tea 
Co., 375 ; Elliott v. Goss, 185. 

Loss Carry-Over - On income tax, 
Pilkington Co. v. Cur&, 726. 

Lunacy Pmeedings-Competencg of, 
on question of mental capacity, I n  
re  Will of Knight, 634. 

Magazine rack-Action by oustomer 
)to recover for  fall  when trousers 
caught in magazine rack, Sledge v. 
Wagoner, 559. 

JIalicious Prosecution-Grail v. Bat -  
nett, 707. 

Mandatov Injunctions - Whether 
court of equity will oompel foreign 
corporation to declare dividend d e  
pen& upon whether i t  has power 
to enforce decree, Bellc v. Depart- 
ment Store, 90. 

Mauslaughter - See Homicide, in 
operation of automobile see Auto- 
mobiles. 

Maps-Competency of in evidence, 
Barnes v. Highway CotnmL?aion, 
378. 

Market Value--See Eminent Domain. 
Marriage-Certificate of health, Hall 

v. Hall, 275. 
Married Woman-See Husband and 

Wife. 
Master and Servant-Testimony held 

insufkient to show that  employee 
was totally disabled a t  time of Ais- 

charge terminating insurance, An- 
d r e w ~  v. Aaaurance doc.i.ety, 476; 
owner's liability for driver's negli- 
gent operation of automobile, see 
Automobiles ; distinction between 
em~ployee and deb,tor, Orag v. Ben- 
nett, 707 ; collective bargaining, 
Glover v. Brotherhood. 35 : WilWard 
v. Huffnoan, 306; wrongful dis- 
charge, Wilkiflson v. MZ1Z8, 370; in- 
jury to third persons, Johnson v. 
Thompson, 685. 

Mental Capacity-Mental capacity to 
execute wills, I n  r e  WiU of Knight, 
634. 

Merito~ious Defense--Denial of m e  
tion to set aside default judgment 
d m  not preclude subsequent mo- 
tion on same ground, Moore v. 
W 0 0 W, Inc., 695. 

Miscarriage - Medical expert teati- 
mony aa to cause of miscarriage 
held competent, 8. v. Perry, 119. 

Xisclemeanor-Unlw county is  ex- 
cepted from G.S. 7-64, ,the Superior 
Court has jurisdiction over misde  
manors ,  8. v. B r w c ,  209. 

Mistake--Instrument will not be set  
aside for unilateral mistake, TarG 
ton v. Keith, 298. 

Money Received - Dean v. Mattoa, 
246; Tarlton v. Keith, 298. 

Mortgages - Foreclosure, Baker v. 
Murphrey, 346; DeBruhl v. Harvey 
1 Son8 Co., 161 ; Boltm v.  Harrison, 
290 ; receiver takes title to propep 
ty subject to prior deed of t rust  
executed by debtor, Lumber Co. v. 
PamWco County, 681. 

Motions-To set aside verdict, Nance 
v. Lmg, 96 ; to set  aside judgment 
for nonservice when record shows 
service is by motion in the cause, 
Bolton v. Hawiaon, 290; for change 
of venue, Xelma v. Nelms, 237; to 
quash, S. v. Williamson, 204; to 
set  aside default judgment, Moore 
v. W 0 0 W ,  Inc., to nonsuit see 
Nonsuit. 

Motor Vehicles, Depantment of- 
Certified record of Department of 
Motor Vehicles competent in evi- 
dence, 5. v. Corl. 252: S. v. Corl, 
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258; S. v. Corl, 262 ; operation of 
and law of the road see Automo- 
biles. 

Municipal Corporations - Dedication 
of streets, Farmville v. Monk & Co., 
171; private company laying out 
streets and drainage so  a s  to col- 
lect and discharge surface waters 
through culvert on lands of lower 
proprietor may be held liable for 
permanent damages, Wi.?ema~~ v. 
Constructicm Co., 321 ; defects and 
obstructions in streets and side- 
walks, Ingram v. Libes, 6 ;  Bold- 
ridge v. Consrtruction Co., 199; as- 
sessments, Broadwav v. Aeheboro, 
232; ordinances, Chantbers v. 
Board of Adjustment, 195. 

National Labor Relations Act-State 
C0u.t has jurisdiction of action in 
tort for discharge of employee in 
violation of Right-to-Work Act even 
though employer's business affects 
Interstate Commerce. Willard v. 
Huffman, 396. 

Negligence - Actions for  wrongful 
death see Death ; negligence in con- 
dition or maintenance of sidewalk 
see Municipal Corporatjons; in 
operation of automobile see Auto- 
mobiles ; tort claims act, see State ; 
definition of negligence, Ingram v.  
Libes, 65; Boldridge v. Construc- 
tion Co., 199; res ipsa loquitur, 
Lane v. Dorneu, 15 ;  injuries to 
persons from condition of premises, 
WiZkins v. Warren, 217; Garnw v. 
Greyhound Corp., 151; spell v. 
Smith-Douglas Co., 269 ; Wagoner 
v. Sledge, 559 ; Waters v. Harris, 
701; proximate cause, Lamm v. 
Gardner, 640 ; concurring negli- 
gence, Darroch v. Johnson, 807; 
contributory negligence, Boldridge 
v. Construction Co., 199; Skinner 
v. Jermigan, 657; pleadings, Skin- 
ner v. Jetwigan, 167; presumptions 
and burden of proof, Boyd v. Har- 
per, 334; Lane v. Dontey, 1 5 ;  non- 
suit, Lane v. Dorney, 1 5 ;  Eud.?on 
v. Transit Co., 435; Boyd v. Harper, 
334 ; Skinner v. Jernigan, 657 ; 
Johnson v. Thompson, 665; Water8 

v. HarrZs, 701; issues, Darroch v. 
Johnson, 307. 

Negotiable Instruments - See Bills 
and Notes. 

Negotiations-Prior negotiations are  
merged into contract and parol evi- 
dence thereof is  not competent to 
vary terms of writings, Baqtk: v. 
Slaughter, 355. 

Negroes - Finding that  there was no 
racial discrimination in selection 
of grand jury held supported by 
evidence, S. v. Perry, 119. 

Nicarbazin-elling laying mash con- 
taining nicarbazin held breach of 
implied warranty, Jones v. Mills, 
Inc., 627. 

Non Compos Mentb-Mere failure to 
revoke appointment of guard im~ ad 
litem insufficient to vacate proceed- 
ings, Moore v. Lewis, 77. 

Nonsuit--Consideration of evidence 
on motion to nonsuit, Lane v. nor-  
ney, 15 ; whether there is sufficient 
evidence to be submitted to jury is 
question of law for  court, Latic v. 
Dornev, 16 ; discrepancies and  con- 
tradictions in evidence do not justi- 
fy nonsuit, El. v. Bryant, 113; in 
trial by court under agreement of 
the parties, DeBruhZ u. Harvey & 
80n Co., 161; judgment of nonsuit 
should dismim aotion and nat  at- 
tempit to adjudicate rights of par- 
ties, Edicards v. Arnola, 500 ; wheth- 
e r  reversal of nonsuit precludes 
nonsuit on subsequent tnial depends 
upon whether the evidence is sub- 
stantially the same, Sledge v. 
Wagoner, 559; in  action on policy 
of accident insurance, Slaughter v. 
Insurance Company, 285 ; nonsuit 
for contributory negligence, JoAn- 
son v. Thompson, 665; Waters v. 
Harris, 701 ; sufficiency of evidence 
and nonsuit in homicide prosecu- 
tions see Homicide; plaintiff may 
take voluntary nonsuit a t  any time 
before verdict; Hoouw a. Odom, 
235. 

Notes-See Bills and Notes. 
Novation of Contract-Tonzbwli?~ v. 

L o w ,  640. 
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Nuisance-BoZdridy e v. Construot ivn 
Co., 199; Wiaeman v. Comtruotim 
Co., 521 ; 8. v. Brown, 54. 

Operator's Licen-Operating motor 
vehicle without license, 8. v. Corl, 
252; 8. v. Owl, 258; 8. v. Corl, 262. 

Opinion Evidence--As to term of 
pregnancy, Byerly v. Tolbert, 27 ; 
medical expert testimony a s  to 
cause of miscarriage held compe- 
tent, 8. v. Perry, 119; expert may 
testify a s  to facts negating hypo- 
thesis that  deceased committed sui- 
cide, 8. v. Atwood, 141; non-expert 
may not testify a s  to opinions, 
Boldridge v. Uonstruction Co., 199 ; 
defendant's statement that  he was 
a t  fault held not admission of neg- 
ligence but mere conclusion, Jones 
v. Hodge, 227; opinion evidence a s  
to speed, S. v. Hart ,  93; Hudson v. 
Transit Co., 435 ; 8. v. Bryant, 720; 
Darrooh v. Johnson, 307 ; expression 
of opinion on evidence by court, 
8. v. WilUamson, 201.; proscniption 
against expression of opinion by 
court does not apply to trial by the 
court under agreement of the 
parties, Everette v. Lumber Co., 
688. 

Order of proof--Order of proof reats 
in discretion of trial court, Everette 
v. Lumber Oo., 688. 

Ordinances-See Municipal Corpora- 
tions. 

Parking - Zoning requirement for 
garage o r  automobile storage space 
on the premises, Chambers v. Board 
of Adjustment, 194; parking on 
highway see Automobiles. 

Par01 Evidence--Prior negotiations 
a r e  merged into contract and par01 
evidence thereof is not competent 
to vary t e rn  of writings, Bank v. 
Slaughter, 355. 

Parties - Suit to enjoin selection of 
school site must be prosecuted 
against the Board of Education a s  
corporate body, MoLaughlin v. 
Beasley, 221 ; representation of 
minors in  esse and in posse by 
guardian ad  l i t a ,  Bolton v. Harri- 
son, 290; representation of class, 

Bolton v. Hawtam, 290; heirs a re  
entitled to be heard as t o  whether 
foreclosure sale should be confirm- 
ed, Baker v. Murphrey, 346 ; insurer 
not paying a l l  of damage may not 
maintain action i n  ita own name 
against tort-feasor, Insurance Co. 
v. Moore, 351; parties who may 
appeal-Dickey v. Herbin, 321; 
Moore v. Lewie, 77; Taylor Co. v. 
Highway Commiasim. 

Partition-Moore v. Lewis, 77. 
Paraengers-PaBsengers in motor ve- 

.hicles see Autom&iles. 
Patrolmn-Information received by 

patrolman over radio suftlcient for  
his affldavit for search warrant, 
8. v. Banks, 728. 

Paving Assessments - Action to de- 
clare paving assessments invalid, 
Broadway v. Ashebwo, 232. 

Payment-Paving Go. v. Speedways, 
Inc., 358. 

Pedestrian-Injury due to fall  on 
loose dint on  the street, BoZdridge 
v. Constmotion Go., 199; see also, 
Aut omobilea. 

Pendente Lite--See Divorce and Ali- 
mony. 

Period of Gestation-Evidence a s  to 
term of pregnancy, Byerly v. Tol- 
bert, 27. 

Photographs-Competent for purpose 
of illustrating testimony of witness- 
es, B w d  v. Harper, 334. 

Physical Facts-At scene of accident, 
Beauchamp v. Ctark, 132; Hollo- 
well v. Archbell, 716. 

Pistol-Pointing of weapon a t  per- 
son a s  constituting manslaughter, 
8. v. H w y c u t t ,  229. 

Planning Board-Is without author- 
ity to waive zoning requirement, 
Chambers v. Board of Adjus tmat ,  
194. 

Platform-Action by invitee of ware- 
house for injuries when heel broke 
through platform, Bpell v. Smith- 
Douglas Co., 269. 

Pleadings - Defense of statute of 
limitations must be raised by ans- 
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wer, Elliott v. Qoss, 185; in actions 
for negligence, see Negligence ; com- 
petency of evidence in  complaint in 
evidence, Rome v. Murphy, 627; 
complaint, Broadway v. Asheboro, 
232; demumer, Glover v. Brother- 
hood, 35; Tumer v. Board of Edu- 
cation, 456; Lumber Co. v. Pamlico 
County, 681; Elliott v. Goss, 185; 
amendment, Dudley v. Dudley, 95; 
variance, Lumber CO. v. Chair Co., 
51; DeBruhl v. Harueg & Sons Co., 
162. 

Plywood-Sale of plywood for con- 
struction of chair seats, Lumber 
Co. v. Chair Co., 71. 

Police Power-Aesthetic considera- 
tions a re  alone insufficient precti- 
cate for  exercise of police power, 
8. v. Brown, 54; zoning ordinance, 
Chambers v. Board of Adj?tstmnt, 
194. 

Possession-See Intosicating Liquor. 
Poultry-Selling laying mash con- 

taining nicarbazin held breach of 
implied warranty, Jonev 2;. Mills, 
Inc., 527. 

Powder Bum-Absence of a s  negat- 
ing hypothesis of suicide, S. v. At- 
wood, 141. 

Pawer Companies+See Electricity. 
Pregnancy-Evidence as t o  term 

of, Byerly v. Tolbert, 27. 
Prema~ture Appeal-Appeal from pre- 

trial order is premature, Green, v. 
Ins. Co., 730. 

premiums - Controversy a s  to the 
amount of premiums due insurer, 
Casualtg Co. v. Teer Co., 547; 
where insured dies on due date 
insurer may deduct premium for 
following year, Long v.  Insurance 
Co., 590. 

presumptions-Negligellce not pre- 
sumed from mere fact of injury, 
Lane v. Do~bey,  15;  Boud v. Harp- 
er, 334; Grant v. Royal, 366; pus- 
session presumed to be under t rue 
#title, DeBruhl u. Harvey & Son., 
161 ; presumption against partial 
intestacy. Entu.istle v. Covington, 
315. 

Pretrial Order-Appeal from pretrial 
order is premature, Green 2;. Ins. 
Co., 730. 

Principal and Agent-Authority of 
insurer t o  compromise claim of in- 
sured, Beauchamp v. Clark, 132; 
evidence of agency, Sledge v. Wag- 
oner, 559; liability of husband for 
wife's negligent driving under fam- 
ily purpose doctrine, FOZ v. Akbea, 
445 ; owner's liability for driver's 
negligent operation of automobile, 
see Automobiles. 

Principal Place of Business-In this 
State of foreign corporation not 
necessarily Wake County, Crain and 
Denbo, Inc. v. Construction Co., 106. 

Prabata-Allegation and proof must 
correspond, Lumber Co. v. Chair 
Co., 71. 

Process-Where record shows service 
procedure to attack judgment for 
want of service is by motion in 
the cause, Bolton v. Harrison, 290; 
issuance of process, Morton v. Ins. 
Co., 722; service by publication, 
Menzel v. Menzel, 649; service ou 
foreign corporations, Belk v. De- 
partment Store, 99; Crain & Denbo, 
Inc., v. Construction Co., 106; 
labuse of process, Benbow v. Caudle, 
371. 

Proof-Order of proof rests in  dis- 
cretion of trial court, Evevette ?.. 

Lumber Co., 688. 
Proviso-defendant has burden of 

proving that  he comes within pro- 
viso or exception to statute, S. v. 
Brown, 209. 

Proximate Cause-Lamnb v. Gardner, 
540. 

Public Improvements-Action to de- 
c h r e  paving assessments invalid, 
Broadway v. Asheboro, 232. 

Public Policy-Desirability of zoning 
ordinances a re  political and not 
legal questions, Chambers v. Board 
of Adjustment, 194; is in  exclusive 
province of General Aqsembly, S. 
17. Fufmage, 616. 

I'ubLic Ponds-Action by direr to re- 
cao\.er for injuries resulting from 
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striking head on submerged wall, 
Willc2ns v. W a w a ,  217. 

Publication-Service by, see Process. 
Public Utilities-See Elecetricit~. 
Questions of Law and of Fact- 

Whether there is sufecient evidence 
to be submitted to jury is question 
of law for  courts, Lane v. Domey, 
15 ; meaning of unambiguous term 
of contract is question of law for 
court, Casualty Co. v. Teer Co., 
347. 

Questions of Public Policy-Are in  
exclusive province of General As- 
sembly, 8. v. F u m g e ,  616. 

Quieting Title-Edwards v. Arnold, 
500; Lumber Co. v. Pamlico Colcnty, 
681. 

Racial Discrimination-Finding that  
there was no racial discrimination 
in selection of grand jury support- 
ed by evidence, 8. v. Perry, 119. 

Radio-Information received by pa- 
trolman over radio sufacient for 
his affidavit for search warrant,  
S. v. Banks, 728. 

Railroad - Order increasing intra- 
s ta te  rates, Utilities Commiesion v. 
State, 410. 

Railroad Unions-Action by member 
against union for union's failure 
to  prosecute member's claim for  
reinstatement of employment, Glov- 
e r  v. Brotherhood, 35. 

Ramp--Liability of contractor for in- 
jury f m m  fall of pedestrian on 
ramp of boardwalk erected while 
sidewalk was temporarily blocked 
incident to demolition of building, 
Ingram v. Libes, 65. 

Rape--S. v. Bryant, 113. 
Rates-Intrastate rates of carriers, 

Utilities Com*nissior, v. State, 410; 
rates of power companies, UtiUtiee 
Commiaaiun v. JXgkt Co., 421. 

Real Eetate Brokers-Action by brok- 
e r  to recover commissions, Cm- 
martie v. Colby, 224. 

Real Parties in I n t e r e s d I n s u r e r  not 
paying all of damage may not w i n -  
tain action in i ts  awn name against 

to;-t-feasor, Inszwawce Co. 2;. Movrc, 
351. 

Receivers-Lumber Co. v. Pamlico 
County, 681. 

Recommendation of Life Imprison- 
ment-It k error for court to 
charge State's contention that  jury 
should not recommend life im- 
prisonment, S. ti. Pugh, 278. 

Record-CertMed record of Depart- 
ment of Motor Vehicles competent 
in evidence, 8. v. Corl, 252; S. v. 
CorZ, 258; 8. v. Corl, 262; record 
on prior hearing must be properly 
identifled in order to  be competent, 
Sledge v. Wagoner, 559; record on 
appeal see Appeal and Error. 

Recorder's Court--1Solicitor of Re- 
corder's Court may issue warrant, 
S. v. Fumnage, 816. 

Reference-ffodwin v. Hinnant, 325. 
Reformation of 1nstruments-Limit.a- 

tion of action for  reformation, El- 
liott v. Goes, 185; burden of proof, 
Ins. Co, v. Lambeth, 1. 

Remand-Where i t  appears on cer- 
tiorari that  sentence is in excess of 
that  allowed by statute, cause must 
be remanded for sentence, S. v. 
Fain, 117 ; where appeals a r e  taken 
from suspended sentence cause 
must be remanded for  judgment, 
S. v. Taylor, 363. 

Res Geetae - Declaration of agent 
held not par t  of res gestae and in- 
competent, Sledge v. Wagoner, 559. 

Res Inter  Alios Acta-Squires v. In-  
eurance Co., 580. 

F&s ma Loquitur-Does not apply to 
automobile running off highway for 
unexplained reason, Lane v. Dor- 
ney, 15; Ivey v. RolZZns, 89; does 
not apply to  fall  of customer i n  
store, Garner v. Greyhound Cwp., 
'1.51. 

Res Judiertta-Whether reversal of 
nonsuit precludes nonsuit on snbse 
quent trial depends upon whether 
the evidence is subatantially the 
same, Sledge v. Wagoner, 559; d e  
nial of motion to set aside default 
judgment does not l~recludc subse 
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quent motion on same ground, 
Moore v. W 0 0 W, IM.,  695. 

Residential Districts-Under zoning 
ordhances, see municipal corpora- 
tions. 

Residuary Clause-See Wills. 
ResidencePrincipal  place of busi- 

ness in this State of foreign corpo- 
ration nat  necessarily Wake Coun- 
ty, Crain and Denbo, Inc. v. Con- 
struction Co., 108. 

Reepondeat Superior - Liability of 
husband for wife's negligent driv- 
ing under famil? purpose doctrine, 
Fox v .  Albea, 44.5; owner's liabili- 
ty fop driver's negligent operation 
of automobile, see Automobiles. 

Restaurants-Action by customer to  
recover for fall when trousers 
caught in magazine rack, Sledge v. 
Wagmzer, 559. 

Right-to-Work Act-State Court has 
jurisdiction of action in tort for 
discharge of employee in violation 
of Right-tuWorli Act even though 
employer's business affects Inter- 
state Commerce. Willard v .  Hub- 
man, 396. 

Robeson County - Solicitor of Re- 
corder's Court may issue warrant, 
8. v. P u r m a g ~ .  616. 

Sales-Implied warranties, Lumber 
Co. v. Chair Co . ,  71; J m ~ e s  v .  Mi l l s ,  
I~tc . ,  527. 

Savings Bonds-Equity will impress 
,resulting trust on proceeds of sav- 
ings bonds when surviving co- 
owner has conveyed her rights 
therein, Tanner v. Ervin, 602. 

Schools-McLauyhlin v. Beasley, 221 ; 
Tunwr  u. Board of Editcation, 456. 

Scienter-Essential element of fraud, 
TarZton v. Keith, 298. 

Search Warrant-Where defendant 
moves to suppress evidence obtain- 
ed by search r arrant State must 
prove the issuance of proper search 
warrant, S. c. Cobb, 234; validity 
of warrant. 8. c. Bass, 728. 

Seed--Sale of mislabeled, State v. 
Bissette, 514. 

Sel f -Defensesee  Homicide. 
Sentence--Where i t  appears on cer- 

tiorari that sentence is in excess 
of that  allowed by statute, cause 
must be remanded for sentence, S. 
v. Fain, 117; where appeals e r e  
taken from suspended sentence 
cause must be remanded for judg- 
ment, S. v. Taylor, 363; judgment 
imposing cumulative sentencee must 
epedfy the order in which the 
sentences should be served, 8. v. 
Corl, 252; S. v. CorZ, 258;  8. v. 
CorZ, 262. 

Service of Summons-See Process. 
Servient Highway-see Automobiles. 

"Servicing" of Car--Implies a t  least 
some mechanical adjustment, Ran- 
$om v. Casualty Co., 60. 

Settlement - See Compromise and 
Settlement. 

Sidewalk-Liability of contractor for 
injury from fall  of pedestrian on 
ramp of boardwalk erected while 
sidewalk was temporarily blocked 
incident to demolition of building, 
Ingram v. Libes, 65; construction 
of entrpvay to stom with six inch 
elevation a t  sidewalk a t  one end 
not negligence, Cfanzer v. Crl~ll- 
hound Corp., 151. 

Similar Facts and Transaction-S. 
v. Stzoood, 141. 

Snow-Fall of pedestrian on snow 
of ramp of boardwalk erected while 
sidewalk was temporarily blocked, 
Ingrant v. Libea, 65. 

Solicitor - Solicitor of Recorder's 
Court may issue warrant, IS. v. 
Fumage ,  616. 

Speed-See Automobiles. 
State-Law of the forum governs pro- 

cedure including application of doc- 
trine of res ipsa loquitur, Iveft v .  
Rollins, 89; Tort Claims Act, Turn- 
er v.  Board of Education, 456; 
Gordon v. Highway Com., 645. 

State Board of Education - See 
Scllools. 

Statutes-Genel.al Rules of construc- 
l ion .  R ~ e r l y  c. Tolbert, 27; Chant- 
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bwa v. Board of Adjustment, 195; 
Turner v. Board of Education, 
456; retroactive effect, Lester Bro- 
thers v. Ins. Co., 565. 

Statutes of Limitation-See Limita- 
tion of Action. 

Stipulations-Of parties in regard to 
measure of damages, Jones v. Mills, 
Inc., 527. 

Stop sigm-See Automobiles. 
Streams-Diversion of natural flow 

of streams is ,taking d interests in  
land of lower proprietor, Braswell 
v. Highway Commission, 508. 

Streets - Dedication of, Parmville 
v. M m k  & Co., 171; inconvenience 
of resident incident )to repair of 
street cannot be nuisance, Bold- 
ridge v. Cowtruction Co., 199; pri- 
vate company laying out streets and 
drainage so  a s  to wllect and dis- 
charge surface waters through cul- 
vert on lands of lower proprietor 
may be  held liable for  penmanent 
damages, Wisentan v. Construction 
Co., 521. 

Subrogation-Insurer not paying all 
of damage may not maintain action 
in i ts  own name against tort-feasor, 
Insurance Co. v. Moore, 351. 

Sudden Emergency-Lamm v. Gard- 
ner, 540. 

Suicide-As defense in prosecution 
for  murder, S. v. Atwood, 141. 

Summons-See Process. 
Superior Courts-Unless county is 

excepted from G.S. 7-64, the Su- 
perior Court has jurisdiction over 
misdemeanors, S. v. Brown, 209; 
civil jurisdiction see Courts. 

Surface waters-Collecting surface 
waters and discharging them 
through culverts onto land of low- 
e r  proprietor is trespass, Wiseman 
v. Construction Co., 521. 

Surprise and Excusable Neglect- 
Denial of motion to set aside de- 
fault judgment does not preclude 
subsequent motion on same ground, 
Moore v. W 0 0 W, Inc., 6%. 

Suspended s e n t e n c e w h e r e  appeals 
a r e  taken from suspended sentence 

cause must be remanded for judg- 
ment, S. v. Taylor, 363. 

Swimming Ponds-Action by diver to 
recover for injuries resulting from 
striking head on submereed wall. 
willcine v. Warren, 217. - 

Taxation-Income taxes, Pitkington 
v. Currie, 726; recovery of tax paid 
under protest, Kirkpatrick v. Cur- 
rie, 213; tax liens Edwards v. Ar- 
nold, 500. 

Telephone Conversation - Admissi- 
rbility of testimony of telephone 
conversation, Evwette v. Lumbev 
Co., 688. 

n m b e r  Dealers-Broker may not be 
held liable for shortage in  timber 
conveyed, Tarttolz v. Keith, 298. 

Timber Deeds-Where seller's agent 
by mistake points a t  timber stand- 
ing upon adjacent tract purchaser 
may rewver propontionate parst of 
purchase price as  money received, 
Dealz v. Mattox, 246. 

Tobacco Seed-Prosecution for sell- 
ing mislabeled, 514. 

Tort Claims Act--Proceedings under 
the State tort claims Act, see State. 

Torts-Particular torts see particu- 
lar  titles of torts ; joint tort-feasors, 
Jordan v. Blackwelder, 189. 

Traffic Signals-See Automobiles. 
Treasury Regulations - Equity will 

impress resulting trust on proceeds 
of savings bonds when surviving 
co-owner has conveyed her rights 
therein, Tanner v. Ervin, 602. 

Trespass-Wiseman v. C c m t r u c t h  
Co., 521. 

Trial-Appeal from pre t r ia l  order is 
premature, Green v. Ins. Co., 730; 
order of proof, Everette v. Lumber 
Co., 688; admission of evidence 
competent for restricted purpose, 
Lamm v. Gardner, 540; sufIlciency 
of evidence is question of law for  
court, Lane u. Domeu, 15; volun- 
tary nonsuit, Hoover v. Odom, 235 ; 
judgment of nonsuit, Edwards v. 
Arnold, 500; instructions, Brooks v. 
Honeycutt, 179; Godwin v. HZn- 
nun$, 328; Bank v ,  Slaughter, 356; 
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Whiteside v. Carson, 673; Fom v. 
Albea, 445; issues, Whiteside v. 
McOarson, 673; Darroch v. John- 
son, 307; motions to set aside ver- 
dict, Name v. Long, 96; trial by 
court, Everette v. Lumber Co., 688; 
Ins. Co. v. Lambeth, 1. 

Trusts-Agreement of purchaser to 
reconvey, DeBruhl v. Harvey (e. 

Son Co., 161; resulting t m t s ,  
Bolton v. Harrison, 290; Tanner v. 
Ervin, 602. 

Trucks-See Automobiles. 
U. S. Savings Bonds-Equity will im- 

press resulting trust on proceeds 
of savings bonds when surviving 
co-owner has conveyed her rights 
therein, Tanner v. Ervin, 602. 

Unions-Action by member against 
union for union's failure to prose- 
cute member's claim for reinstate- 
ment of employment, Glover v. 
Brotherhood, 35. 

Unilateral Mistake-Instrument will 
not (be set aside for  unilateral mis- 
take, Tarlton v. Keith, 298. 

Unjust Enrichment-See Money Re- 
ceived. 

Ultra Vires-Not available a s  de- 
fense to  a corporation on sui t  to 
recover on a contract, Everette v. 
Lumber Co., 688. 

Utilities Commission-Utilities Com. 
u. Light Co., 421 ; Utilities Com. v. 
S., 410. 

Variance-Allegation and proof must 
correspond, Lumbev Go. v. Chair 
Co., 71. 

Vendor and Purchaser-Action by 
broker to recover commissions, 
Cronzartie v. Colby, 224 ; actions for 
shortage, Dean v. Mattox, 246; 
Tarlton v. Keith, 298. 

Venue--Grain d Denbo, Inc., v. Con- 
struction Co., 106; Nelms v. Nelms, 
237. 

Verdict-Court may not refuse to ac- 
cept verdict which is complete and 
sensible, S. v. Hamilton, 85; mo- 
tion to set aside verdict, Name w. 
Long, 96. 

Vested Right-Vested right to hold .-. ., 

stockholder personally liable when 
corporation has less than three 
stockholders cannot be divested by 
statute, Lester Bros. v. Insurance 
Co., 565. 

T'oluntary Nonsuit - Plaintiff may 
take voluntary nonsuit a t  any time 
before verdict, Hoover v. Odont, 
235. 

Waiver-Insured does not w a k e  pro- 
vision against additional insurance 
by continuing to investigate claim. 
Hiatt v. Insurance Co., 553. 

Warehouse-Action by invitee of 
warehouse for injmies resulting 
when heel broke through platforni. 
Spell v. Smith-Douglas Co., 261): 
action to recover for fall  of cus- 
tomer on warehouse floor, Waters 
v. Harris, 701. 

Warrant-Where defendant moves to 
suppress evidence obtained by 
search warrant, State must prove 
the issuance of proper search war- 
rant, 8. v. Cobb, 234; Solicitor of 
Recorder's Court may issue war- 
rant,  S. v. Furmage, 616; informa- 
tion received by patrolman over 
radio sufficient for his affidavit for 
search warrant, 8. v. Banlcs, 728. 

Warranties-Express and implied in 
sale of goods, see Sales. 

Waters and Water Courses-Bms- 
well v. Highwall Corn., 508 ; Wise- 
man v. Constructiott Co., 521. 

Whiskey-See Intoxicating Liquor. 

Wills-Caveat, I n  re  Will of Knight, 
634 ; construction, Enttoistle v. 
Covington, 315 ; action to construe, 
Dickey v. Herbin, 322; title and 
rights of heirs, Bolton v. Harrison, 
290. 

Witnesses - Medical expert testi- 
mony as  to cause of miscarriage 
held competent. S. v. Perrll, 119; 
Evidence a s  to term of pregnancy, 
Byerly v. Tolbert, 27; expert may 
testify as to facts negating hypo- 
thesis that  deceased committed 
suicide, S. v. Atwood, 141; non-ex- 
pert may not testify a s  to conclu- 
sions. Boldridoe v. Crowder COIL- 



758 WORD AND PHRASE) INDEX. [250 

-- 

structios Co., 199; defendant's 
statemenit that  he was a t  fault 
held not admission of negligence 
but  mere conclusion, Jonee 9. 
Hodge, 227; opinion evidence a s  to 
speed, 8. v. Hart,  93; Hudson v. 
Transit Co., 435; 0. v. Bryant, 720; 
Dawoch v. Johnam, 307; Sitate 
is not precluded from showing facts 
to be otherwise than a s  testwed to 
bv its own witness. S. v. Atwood, 

Writings - Prior negotktione a re  
merged into contract and parol 
evidence thereof is not competent 
to vary terms of writings, Bank v. 
Slaughter, 385. 

Wrongful Death-See Death. 

Wrongful D i s c h a r g e o f  employee, 
Renbow v. Caudle, 370. 

Zoning Ordinances - See Municipal 
lk. Corporations. 
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ABORTION 

§ 3. Causing Miscarriage of, Injury to, or Destruction of Pregnant Wom- 
an. 

The evidence i n  this case i8 held amply sufficient to be  submit- 
ted to the jury in  a prwecution under G.S. 14-45. 8. v. Perry, 119. 

I n  a prosecution under G.S. 14-45, hypothetical questions asked an ad- 
mibted medical expert witness, based upon a full and fa i r  recital of all  
relevant and material facts theretofore introduced in evidence, a s  to wheth- 
e r  the prosecutrix had had a miscarriage, and if so, what was the came 
of it, held competent. Ibid. 

ACCOUNT 

@ 1. Nature a n d  Requisites of Account. 
Ordinarily the law imposes no greater burden upon the  creditor than 

on the debtor to keep a n  accuxate record of the debits and credits, and 
i t  is error  fo r  the  court to  charge, even a s  a contention, that  the law 
imposed #the duty on the  creditor not only to keep the records but to 
keep them in such manner a s  to  disclose that  they were accurate a n d  
could be relied on by the parties. Godwin v. Himant ,  328. 

In a n  action on account the burden is upon the creditor to prove the 
correctness of each controverted charge, and the burden is upon the debtor 
to  establigh payments beyond those admitted. Godwin v. Hinnmt ,  328. 

I n  a n  action on a n  account it is error for  the court to charge that  the 
burden is on the creditor t o  establish the allegations of the  complaint, with- 
out applying the law to the facts in evidence, ba t  the court should charge 
the jury t h e  law applicable upon the evidence as to each controverted item. 
The mere statemenft of the contentions of the parties is insufficient. Jhid. 

ADMINI8TRATIVE LAW 

8 4. Appeal, Certiorari a n d  Review. 
Certiorari to review action of municipal authorities in  applying a zoning 

ordinance presents the m r d  ae certified, and authorizes t h e  Court to r e  
view the record for  errors appearing on its face, including the questions of 
jurisdiction, power and authority to enter the order complained of, and 
objection athat the application for the writ failed to specify the particular 
ground of objection is untenable. Chamber8 v. Board of A&ju8tment, 195. 

ADVERSE POSSESSION 

$j 14. Adverse Possession of Public Ways. 
Neither the public nor a municipalitg can aquire the right to w e  a strip 

of land a s  a public way unless there has been twenty years user under 
claim of right adqerse to the owner, and evidence that  purchasers of lots 
to the west of a dead-end street began to use a str ip  of land equal to  
the southern half of the dead-end street were the street extended, without 
any evidence of a n y  further use along any d d n i t e  or specific line, is in- 
sufficient t o  show adverse use of the northern half of the street extended. 
Farmz;ilZe 9. Monk & Co., 171. 
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8 80. Presumption of Possession by Holder of Legal Title, and  Necessity 
of Possession within Twenty Years before Commencement of 
Action. 

Every possession is presumed t o  be under the true title and permissive 
rather than adverse. G.S. 1-42. DeBruhZ v. Harvey  & 5 m  Co., 161. 

I n  a n  aetion for the recovery of possession of realty, the failure of the 
complaint to allege that  plaintiffs had been seized and possessed of the 
premises a t  some time within twenlty gears prior to the institution of the 
action is not ground for demurrer, since G.S. 1-39 and G.S. 1-42 must be 
construed together, so that  upon proof of {title i n  plaintiffs the  possession 
of others, in 'the absence of proof that  i t  was adverse, will be presumed to 
be under the legal ti'tle. Elliott v. Goss, 1%. 

AGRICULTURE 
g D ? h .  Prosecutions fo r  Sale o r  Oflering for  Sale Setd without Com- 

plying with Regulations. 
.in indictment under G.S. 108-283 aharging the sale or offering for  sale 

seed not labled in accordance with G.S. 108-281 should allege the person 
to whom defendant sold or offered ,to sell seed not properly labeled, or 
that  the purchaser was in fact  unknown, the  particulars in which the label 
failed to meet the statutory requirements, and where and how the seed 
were exposed to sale. 5. v. Bissette,  514. 

An indictment under G.S. 106283 charging that  defendant sold or  offer- 
ed for  sale tobacco having a false or nltsleading label should allege the per- 
son t~ whom the s e d  were sold or  offered for sale o r  +halt the purchaser 
was in fact unknown, and the intent to defraud. Ibid.  

APPEAL AND ERROR 
§ 2. Supervisory Jurisdiction of Supreme Court  a n d  Matters Cognizable 

Ex Men, Motu. 
The Supreme Court will take cognizant! ex n w o  ?notri that appellant 

is not the party aggrieved. Dickey u. Herbin, 322. 

9 3. Judgments  Appealable. 
Appeal from a provision of a pretrial order fixing the issue aud the rule 

for the admeasurement of damages is premature and will be dismissed, 
since the trial judge has  the discretionary power to modify same. G.S. 
1-169.1. Green v .  Ins.  Co., 730. 

8 4. Parties Who May Appeal. 
A party who asserts no authority t o  speak for others, whose rights a re  

an~tagonistic to  his ow& i s  not a party aggrieved by adjudication that  such 
others have no interest in the subject of the litigation. Moore v. Lewis,  77. 

Only the party aggrieved is entitled to appeal, and  when appellant is 
not the party aggrievetl the Supreme Count obtains no jurisdiction and 
will dismiss the appeal e s  inero motu. G.S. 1-271. Dickey v .  Herbin, 322. 

An executor who is also a bendciary under the will is not, in his rep- 
resentative capacity, the party aggrieved by a judgment designating the 
fund which should bear the costs of administration, and holding that  testa- 
tor died intestate a s  to  certain lapsed legacies, and the  executor may not 
prosecute an appeal from such judgment in his representative capacity 
for his benefit as a legatee o r  devisee. Ibid.  

While a n  executor may maintain a n  action under the Declaratory Judg- 
ment -4ct for direction in the disposition of the estate, tha t  Act does 
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not empower him to appeul in  his representative capacity from a judgment 
dirwting the di~~positian of the estate a s  between the beneficiaries and dis- 
tribultees, and which, therefore, does not adversely affect the estate. Ibid. 

G.S. 1-63, authorizing a n  executor to sue without joining the person for 
whose benefit the action is prosecuted, relates t o  parties and does not 
authorize a n  executor to appeal from a judgement entered in an action 
under the Declaratory Judgment Act when such judgement does not ad- 
versely affect the mtate. Ibid. 

8 14. Costa in Supreme Court. 
Upon an appeal by the executor in his representative capacity from a 

judgment which does not adversely affect the estate, the  w t s  of the 
appeal, including attorneys' fees, a r e  not proper charges against the es- 
tate. Dickey v. Herbin, 322. 

5 16. Certiorari a s  Method of Review. 
Certiorari granted by the 'Supreme Court brings the entire record up 

and extends the scope of review t o  all  questions of jurisdiction, power, 
and authority of the inferior tribunal to do the action complained of. 
Turner v. Board of Education, 546. 

5 W. Partie8 Entitled to Object and  False Exception. 
Appellant will not be permitted to complain of a n  error in the charge 

favorable to him. Taylor  Co. v .  Highway Com., 533. 

5 24. Exceptions a n d  Assignments of Error t o  the  Charge. 
Objection that  the court did not fully s ta te  the contentions of appel- 

lants will not be considered on appeal when the objection was not brought 
to the trial court's attention in apk t i e .  Bank v. Slaughter, 356. 

Where the court gives correct instructions on all  material aspects of 
the case, the failure to request amplification or additional instructions 
waives exceptions to the c h ~ r g e  in regard thereto. I n  r e  Will o f  Kniqht.  
f3.34. 

b 35. Matters no t  Appearing of Record Presumed without Error .  
Where the charge is not in the record it  will be presumed that  the jury 

was instructed correctly on every principle of law applicable to the facts. 
Board of Education v. Mann, 493; Wiseman v. Construction Co., 321. 

§ 38. The Brief. 
Bxeeptions not set  out in  the brief o r  in support of which no argu- 

ment is stated or authority cited, lare deemed abandoned. DeBruhl .t.. Havvcu 
& Sons Co., 101; Darroclc a. Johnaon, 307; IN r e  Will o f  Knight,  634. 

A question discussed in the brief, which is not supported by any as- 
signment of error based on a n  exception duly noted, will not be con- 
sidered. Tanner v .  Ervin,  602. 

§ 39. Presumptions and  Burden of Showing Error. 
The burden is on appellant not only &o show error, but that the al- 

leged error was prejudicial and amounted to the denial of some substan- 
tial right. Taglor Co. v. Highway Corn., 533. 

3 41. Harmless a n d  Prejudicial E r r o r  i n  Admission on  Exclusion of 
Evidence. 

The admission of evidence over objection cannot be prejudicial when 
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evidence of the same import ie admitted without objection. Barnes v. 
Highway Com., 378; In re WJZl oJ Kdght,  634. 

Exception to exclusion of testimony will not be sustained where the 
record fails to show what the witnesses would have iteslS5ed had they been 
permibted t o  answer. Board o t  Education v. Mam, 493; In re Will 01 
K W h t ,  834. 

The exclusion of testimony cannot be prejudicial when the facts sought 
to be established thereby a re  established by the testimony of another wit- 
ness. Rowe v. Murphy, 628. 

# 48. H a ~ m l e n s  and Prejudicial E r r o r  in  Instructions. 
Where the charge of the court declares and explains the law arising 

on al l  phases of the evidence and 58 without prejudicial error  when con- 
sidered contexltually, an exception thereto will not be sustained. Nmce v. 
Long, 96: Beauchamp v. Clarlc, 132; In re Will of Knight, 634. 

8 45. E r r o r  Cured by Verdict. 
The exclusion of evidence which is competent solely upon an issue an- 

swered by the jury in appellant's favor cannot be prejudicial. Boldridge 
v. Construction Co., 190. 

Where the rights of the parties a r e  determined by the verdict upon 
one issue, alleged error relating to another issue cannot be prejudicial. 
Squires v. Ine. Co., 580. 

8 46. Review of Discretionary Matters. 
Denial of motion t o  set  aside verdict as contrary to the weight of 

the evidence is not reviewable. Nance v. Long, 96. 

49. Review of Findings o r  Judgments  on Findings. 
Findings of fact of the lower court a re  conclusive on appeal when 

suppor td  by competent evidence, but a finding which is not suppmted 
by sufficient competent evidence will be  ordered stricken from the And- 
ings. Im. CO. v .  Lambsth, 1. 

The flndings of fact by the trial court a re  conclusive on  appeal if 
supported by competent evidence, notwithstanding tha t  t h e  evidence is 
conflicting and would snpport, also, a contrary flnding. Ins. Co. v .  Bhaffer, 
45: Lumber Co. v .  Chain Co., 71. 

Where the parties waive a trial by jury, the rules of evidence a r e  not 
so strirtl? enforced as  in a jury trial, since i t  will be presumed that  in- 
competent evidence was disregarded by the court in  making its decision. 
In& Co. v. Sliaffer, 45. 

Where, in a trial by the court under agreementt of t h e  parties, the court 
makes no specific flndings of fact, but enters judgment of involuntary non- 
suit, the only question presented on appeal id whether the evidence, taken 
in the light most favorable to plaintiff would support findings of &d up- 
on which plaintiff could recover. DeBruhl v. Harvey & Sms Co., 161. 

Where there a re  no exceptions to the flndings of fact, i t  will be presum- 
ed tha t  they a r e  supported by competent evidence and they a r e  binding 
on appeal. Tanner v. Ervin, 602. 

Assignments of error based on objections t o  the admission of evidence 
which could not materially alTect Mhe findings of fact need not be con- 
sidered. UtiZitie8 Com. v .  Light Co., 421. 

Where the findinm of faat in a trial by the court under agreement a r e  
supported by competent evidence, they a r e  a s  conclusive a s  a verdict of 
a jury, and when such flndings Rnppant the court's conclusions of law the 
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judgment based thereon must be affirmed. Batik v. C o w t e ~ ~ /  Moton?, 466. 
Euerette u. Lumber Co., 688. 

5 51. Review of Judgments on  Motions to Nonsuit. 
Where it  is determined on appeal that  nonsuit was correctly denied but 

:I new trial is awarded for error in the  charge, the  Court will refrain 
from a discussion of the  evidence. Tucker v. Moorefield, 340. 

Where defendant introduces evidence, only the motion t o  nonsuit made 
a t  ithe close of all  the evidence is to be considered. Jones v. Mil&, Ino . ,  527. 

54. New Trial and  Part ia l  New Trial. 
Where error in  the trial relates to  a single issue, which is entirely 

separable f m m  the other issues, the Supreme Oourt may order a par- 
tial new trial confined solely to  'that issue. Whiteaide v. McCarami, 673. 

5 59. Force and  Effect of I k c h i o n  of t h e  Supreme Court. 
An apinion of the Supreme Court must be considered within the frame- 

work of the facts of the particular ease in which it is rendered. T a n c  v. 
D m y ,  15;  Barnes v. Highzcafl Corn., 378. 

5 60. Law of t h e  C a w  and  Subsequent Proceedings. 
Reversal of order of Utilities Commission on ground that  it  was not 

supported by evidcnre is not rcs judicata of merits. Utilitien Corn. 7;. 

Mate, 410. 
Whether the reversal of nonsuit on appeal precludes nonsuit upon the 

subsequent trial depends upon whether the evidence on the retrial is 
substani$ally the m e  as, or d e r i a l l y  different from, tha t  introduced a t  
the previous trial. Bledge u. Wagoner, 559. 

Decision on a f m e r  appeal tha t  the evidence was sufficient to be suh- 
mitted to the jury on the  issue of negligence precludes &the contention that  
nonsuit should have been entered upon the subsequent trial upon anbstan- 
tially identical evidence. b'kinner v. Jcrnigan, 657. 

B'S'SOOIATIONS 

5 5. Right  t o  Sue and Be Sued. 
A member of a Iabor union has a right to sue the 

contract under which the union agreed to prosecute 
dies before the National Railroad Adjustment Board 
employment. Glover u. Bretherhood, 35. 

AUTQMOBILES 

union for  breach of 
the member's reme- 
for reinstatement of 

5 3. Driving without License or af te r  Revocation o r  Suspension of Li- 
cense. 

In a prosecuftion of defendant for operating a motor vehicle on the public 
highways after his operator's license had been revoked or during a period 
i t  had been csuspended, the State may introduce tha t  par t  of the certified 
record of the Department of Motor Vehicles showing t h a t  defendant's op- 
erator's License had been revoked and that such revocation was in effwt 
a t  the time the alleged offense was commited, b'. u. Corl, 258. 

,In a prosecution of defendant for  operating a n  automobile on the  public 
highways, af ter  his operator's license had been revoked or during a period 
it had been suspended, the State may introduce the certified record of the 
Department of Motor Vehicles for  t h e  purpose of showing the statuf,  of de- 
fendant's opemitor's license ast the  time of the offense charged, (2.8. 2+42 
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(b) ,  and further, objeotions to  preliminary statements of the witness to 
the effect thlat the witness hiad written to the Departmen,t of Motor Ve- 
hicles for the official record and had received such necord from the De 
partment, a r e  feckless. 8. v. CorZ, 256. 

Even though the certified record of the Department of Motor Vehicles 
i8 competent solely for  the purpose of establishing the status of defend- 
ant's driver's license at ithe time h e  is charged with driving after revo- 
cation of license or  during the period of suspension of his license, the ad- 
mission of the entire record, showing nwnerous convictions for speeding 
and reckless driving, driving after revocation of license, etc., cannot be 
held for  error when defendant does not request a t  the time that  the ad- 
mission of the record be restricted to the purpose of showing the status of 
his driver's license. Ibid.  

Testimony of officers to the effect that  they flashed a light on a n  auto- 
mobile in a field, reco,qized defendant behind the  wheel, saw no other per- 
son in the ear, that  this car  pulled around officers' car, tha t  the officers 
backed up and follo~ved the car  along a private road and into a public 
h i g h w a ~ ,  that  the car did not stop and no car  entered the highway between 
tha t  car and the officers' car, and that  tihe officers followed the car for 
a distance along the public highway a t  speeds up to 120 miles per hour, 
is held sufficient indentification of defendant as  the driver of the m r  on 
the public highway. Ibid.  

Q 7. Attention to Road, Look-out a n d  Due Care in General. 
The driver of a motor vehicle is a t  all  times under duty t o  operate the  

vehicle with clue caution and circumspection and a t  a speed or in  a man- 
ner so  a s  not to endanger or to be likely t o  endanger any person or pro- 
perty. m!lich statutory standard of car  ia absolute. Lamm v. Qardner, 540. 

I t  is the duty of a driver of a motor vehicle not only to look but to 
keep a lookout in the  direction of travel, and he  is held to the duty of see- 
ing what he ought t o  see. Ibid.  
9 motorist is not under duty to  anticipate negligence on the part  of other 

motorists. Rowe v. Yurphu ,  627. 

§ 8. Turning a n d  Turning Signals. 
A vehicle turning left a t  a n  intersection is required to approach the in- 

tersection in his lane of travel nearest the center of the highway and pass 
a s  closely a s  practicable to the right of the  center of the intersection. G.S. 
20-153 ( a  j .  Habdson v. Tramsit Co., 435. 

The driver of a vehicle desiring to turn left a t  a n  intersection of high- 
ways controlled by traffic control signals is entitled to move into the in- 
tersection when the traffic signal facing him is green, but before turning 
left across the lanes of travel of vehicles headed in the opposite direction, 
is under duty to yield them the right of way. Ibid. 

9 9. Stopping, Parking, Signals a n d  Light@. 
The parking of a disabled vehicle a s  f a r  a s  possible on the right shoulder, 

leavilng more than 15 feet upon the main traveled portion of the highway 
for the free passage of traffic. a t  a place where the drivers of other cars 
have a clear view of the parked automobile for a d l t a n c e  of more than 
200 feet in both directions, is not a violation of G. S. 20-161. Rwe v. Murphy, 
62'7. 

The provisions of G.8 .  20-161 requiring the setting of warning flares or 
lanterns to the front and rear  of a vehicle parked on the highway appliw 
to trucks, trailers or semi-trailers and not to  automobiles. Ibid. 
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Any negligence on the paDt of a defendant in  violating the statutory pro- 
visions in regard to  parking vehicles upon a highway must be a proximate 
cause of injury in order jto entitle plaintiff to recover. Ib id .  

5 14. Passing Vehicles Traveling i n  Same Direction. 
While it is negligence per se for a motorist to overtake and pass another 

vehicle proceeding in the same direction a t  a n  intersection unless permitted 
to do so by a n  officer, G.S. 20-150 (c ) ,  the  1957 amendment to the statute 
defines intersection a s  one marked by the  State Highway Commission by 
appropriate signs. Betrtrett v. Livingston, 586. 

§ 15. Right Side of Road and  Passing Vehicles Traveling in Opposite 
Direction. 

The failure of a motorist to keep his car  on his right side of the center 
of the highway in passing a vehicle traveling in the opposite direction is 
negligence per se, and whether such negligence is a proximate cause of a 
collision is ordinarily for the jury to determine. Boqd v. Harpw, 334. 

Where a motorist sees, or in the exercise of ordinary care should see a 
highway sign warning that  she was approaching a narrow bridge, and that 
a vehicle approaching from the opposite direction was zigzagging across the 
highway, she is under duty to take such action a s  a reasonably prudent 
person mould take under the circumstances by decreasing speed and having 
her vehicle under proper control so a s  to avoid colliding with the approach- 
ing vehicle on the highway or on the bridge. Lamm v. Gardner, 540. 

The right of a motorist, who is himself observing the  law, ,to assume that 
the driver of a vehicle approaching from the opposite direction will re- 
main on his right side of the highway, is not absolute, and when he sees, 
or  should see, in the exercise of due care, that  the approaching vehicle was 
zigzagging across the highway, he may no longer rely upon the assumption. 
Ibid.  

3 17. Right  of Way a t  Intersections. 
G.S. 20-155 ( a ) ,  providing that the vehicle on the right has the right 

of way a t  a n  intersection which has no stop signs or traffic signals, ap- 
plies only when two vehicle6 approach or enter the intersection a t  approxi- 
mately the same time. Downs v. Odom, 81. 

The vehicle first reachling an intersection which has no stop signs or 
traffic signals has the right of way over a rehicle subsequently reaching 
it, irrespective of 'their directions of travel, and i t  is the duty of the driv- 
e r  of the b t e r  vehicle to delay his progress and allow the vehicle which first 
entered the intersection to pass in safety. Ib id .  
G.S. 20-155 does not apply to a n  interseetion of a servient highway with 

a dominant highway, but the driver along the servient highway or street 
upon which a stop sign has been duly erected is  required not only to stop, 
but to exercise due care t o  see that  he may enter or cross the dominant 
highway o r  street in safety before he enters the intersection, G.S. 20-158 
( a ) ,  and a n  instruotion charging the law under G.S. 20-165 in  a n  action 

involving a collision at an intersection of a dominant and servient high- 
way, must be held for prejudicial error. Jordan v. Blackwelder, 189. 

Where a street has not been designated a through street by city ordi- 
nance but  stop signs along an intersecting street have been erected by order 
of the  city traffic engineer under authority of ordinance, but prior to the 
accident the stop sign on the metal post on one side of the intersection had 
been removed, the mere fact that  the city engineer had designated the in- 
tersection one of special hazard nnder the ordinance does not constitute 
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the intersecting street a servient m e ,  and a motorist entering the intersec- 
tion along the street having no stop sign is not under duty t~ stop before 
entering the intersection. T w k e r  v. Moorepeld, 340. 

Where the evidence discloses that  eleotric traffic control signals were 
maintained a t  the intersections within a municipality but no ordinance of 
the municipality in regard thereto is introduced in evidence, G.S. 20-158 
(c) is not applicable, and the rights of way of motorists a t  such inter- 
seotion must be determined upon the bash  of the well-recognized meaning 
of such signal lights, and motorists mill be required t o  give that  obedience 
to them which a reasonably prudent operator would give. HudPon v .  Tva?i- 
s i t  Co., 435. 

The driver of a vehicle desiring to tun1 left a t  a n  intersection of high- 
ways controlled by traffic control signals is entitled to move into the intersee- 
tion when the traffic signal facing him is green, but, before turning left across 
the lanes of ti8avel of vehicles headed in the opposite direction, is under 
duty, to yield them the right of way. G.S.  20-155. Hudson v. Transit Co., 435. 

A motorist approaching a n  intersection controlled by t r a 5 c  lights is en- 
titled to proceed straight across the intersection when faced by the green 
signal, and, in the absence of anything which gives o r  should give him 
notice to  the  contrary, is not under duty to  anticipate that  a motorist ap- 
proaching along the intersecting highway from his left will fail to yield 
the right of way as required by etatute. Ibid. 

ji 19. Sudden Emergencies. 
A motorist confronted with a sudden emergency created by an approach- 

ing vehicle zigzagging across the highway is not held by the law t o  the 
wisest choice of conduct but is required to make such choice a s  a Wrson 
of ordinary care and prudence, similarly situa'ted, would have made. T,arn)n 
v. Gardner, 540. 

25. Speed in General. 
Notwithstanding that  the speed is within the s t a t u t o ~  maximum, the 

operator of a motor vehicle is required t o  decrease speed a s  may be neces- 
sary to avoid collision with any person m vehicle when special hazards 
exist by reason of the width o r  condition of the highway o r  the exigencies 
of traffic, which sbatutor;r reqnirement is absolute. Lamm v. Gardner, 540. 

.St?. Pedestrians. 
A motorist has  the right to assume and ac t  on the awsumptim that  pe- 

destrians crowing the street between intersections where no marked cross- 
walk has been established will recognize the motorist's right of way. Want  
o. Roval, 366. 

g 36. Pleadings in Auto Accident Cases. 
The complaints alleged that  plaintutiffs were guests in an automobile, tmv- 

eling westwardly a t  a lawful speed on its right side of the highway, that  
two cars traveling easterly, close together, approached on a curve a t  ex- 
w i v e  speed, that the first ear  was partly to the left of the center of 
the highway and sideswiped the car in which plaintitPs were riding, and 
tha t  immediately thereatter i t  was struck by the second car, which was 
also partly over its center of the highway. Held: The allegations a re  suf- 
ficient to support the averments that  plaintiffs were injured by the joint 
and concurring negligence of +he drivers of the east-bound cars and to 
suppont the snbrnission of an appropriate iwue thereon. Darroch 2;. J o h ~ o n ,  
307. 
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§ 38. Presumptions and  Burden of Proof. 
Negligence is not presumed f m  the mere fact of injury. Lane v. Dovney, 

16;  Boyd v. Harper, 334; CfPaptt v. RwaZ, 366. 
The doctrine of res ipsa loquitur does not apply to evidence showing 

merely that  an automobile suddenly and for some unexplained reason ran 
off the  highway and overturned, there being no evidence of excessive 
speed, reckless driving or failure to exercise reasonable control and lookout. 
Ibid; Ivey v. Rollins, 89. 

9 37. Relevancy and  Competency of Evidence in General. 
Photographs of the scene of the accident a re  properly admitted in evi- 

dence to explain and illustrate the testimony of the witnesses. Boyd v .  
Harpsr, 334. 

Evidence a s  to the existence of a stop sign along a street on the west 
side of its intersection with another, and the existence of a metal post 
or portion thereof on the east side, is  competent t o  be shown i n  evidence 
under the rule that  the physical facts and other circumstances and con- 
ditions existing a t  the time and place of the collision a r e  fo r  the con- 
sideration of the jury on the question of due care;  but evidence that  a 
stop sign had been erected on the  metal post on the east side of the  in- 
tersection, that  i t  had been removed, etc., is irrelevant on the question of 
the negligence of a motorist entering the intersection from the east, in the 
absence of evidence that  such motorist knew that  a stop sign had been 
e r e o t d  there. Tucker v. Moorefield, 340. 

Where the evidence does not disclose that  defendant, who had parked 
his disabled car  a s  f a r  a s  possible on the shoulder of the road to his right. 
knew that the shoulder of ' the road a short distance away was sufficiently 
wide to permit the parking of the car  entirely off the  hard surface, evi- 
dence of such condition of the highway does not tend to establish negli- 
gence on the part  of defendant in parking a t  the place selected by him, 
and the esclusion of a conclusion of a witness that the car  could have bees 
parked completely off the highway nt such other point is not error Row? 
v. Murphy, 626. 

# 38. Opinion Evidence as t o  Speed. 
Testimony of a witnem that when the car driven by defendant passed 

the car  in which the witness was riding defendant's ca r  was traveling 50 
to 80 miles per hour, and that  from the way in which the car "pulled on 
away from us" and the flash of the cap's tail lighta, observed nlmust to 
the moment of the accident, the car  was traveling 70 t o  80 miles per hour, 
is competent, the weight to be given the witness' estimate of speed being 
a matter fo r  the jury. 8. v .  Hart, 93. 

Testimony of witness, who had observed a car  approaching for a dis- 
tance of some 75 to 100 yards, that  the car was traveling a t  a speed of 
00 miles per hour or more, is competent, its weight and credibility be- 
ing for the j u r ~ .  Darroch v. Johnson, 307. 

Tastimony of a witness that a vehlcle was traveling some 66 m.p.h. is 
without probative value when it is made to appear ths t  the witness' esti- 
mate of speed was based solely upon seeing t h e  lights of such vehicle a s  
it approached her from the opposite direction a t  night time. Hudson v. 
Transit Go., 435. 

I t  is competent for witnesses a quanter of a mile from the scene of the 
accident to  testify that  defendant's vehicle when it passed the witnesses 
was traveling approximately 70 m.p.h. and that  the vehicle did not seem 
to slacken in speed before the collision, the witnesses having had a n  op- 
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portunity to  observe the speed of the car  from the t.ime i t  passed until the 
cdlision. 8. 9. Bryant,  720. 

8 S@. Physical Facts  a t  Scene of Accident. 
I n  view of the great weight of the respective vehicles, the physical dam- 

age resulting from the collision in suit held not to establish as  a matter 
of law tha t  plainlWP's vehicle was being operated a t  such a high rate 
of speed as to constitute a violation of s tatute  o r  the rule of the pru- 
dent man, plaintiff's rehicle M n g  a 1k.m and  a half truck, loaded with 
cinders, and defendants' vehicle being a tractor-trailor with a load weigh- 
ing some 33,000 pounds. Beauchamp a. Cbrk, 132. 

Nonsuit on me ground t h a t  the physical facts a t  the scene of the  ac- 
cident speak louder than the testimony of the witnesses cannot be grant- 
ed witen contliding inferences can be dmwn from the phyeical facts, one 
consonant with plaintiff's evidence and the other consonant with that  
of defendant. Hollozoetl v. Archbell, 716. 

8 40. Declarations a n d  Admissions. 
A statement by defendant to  the injured man's wife ot the hospital, after 

the accident. in suit, that  he would take care of the matter because he  was 
at fault, is not a n  ~dmission of negligence, but i s  a mere conclusion. Jones 
v. Rodge, 227. 

I n  a n  action by a passenger in a car against the driver thereof and the 
a W n i s t r a t o r  of the  driver of the other car involved in the  collision, testi- 
mony of a d w h r a t l o n  of plainltitP to  the effect t h a t  she saw the other 
car  zigzagghg a e r w  the road is competent a s  againet the driver of the 
ca r  in whioh she was riding in suppont of plaintiff's contentions that  such 
driver failed to  t ake  proper precautions to avoid collision i n  the emer- 
gency, although as against the administrator it is  incompetent under. Lamm 
v. a l z r d m ,  540. 

Testrmony of a declaration of p la inW passenger to the effect that  the 
collision would not have occurred if the  driver of the  car  in which she 
was riding had stopped the vehicle is incompetent a s  a mere opinion or 
conctueion. Ibid.  

8 4h. S n 5 d e n c y  of Evidence and  Nonsuit on I s ~ u e  of Negligence i n  
Genersl. 

Evidence tendfag to show merely t h a t  a person driving an automobile 
a t  a lawful speed along a dry paved highway, ran  off the highway to 
his right juet beyond a bridge, after a c u m ,  causing the car  to go over 
an enbankment and overturn, killing two passengers therein, without any 
eviaence of any obstruction o r  defect in the road, prior swerving of the 
@a?, traliic, or any unusual happening prior t o  the accident, is held in- 
sullWent *to be  submitted to the jury on the issue of the negligence of 
the driver as the proximate cause of t h e  accident. Lane v. Dorney, 15. 
To the same effect, Ivey  v.  RoZlins, 89. 
The physical facts a t  the scene of a collision cannot warrant nonsuit 

if they a r e  not in harmony and diverse inferences can be dl-awn therefrom. 
Beauchamp v. Clark, 132. 

fc 4lc .  SnfBciency of Evidence of Negligence in  Passing Vehicles n a v e l -  
ing fa Opposite Direction. 

Contlicting evidence a s  to which vehicle was on wrong side of highway 
required submission of the issue to the jury. Beauchamp v. Clark, 132. 
The testimony of the witness, together with photographs admitted in 
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evidence for the purpose of explaining their m i m o n y ,  aa to a "dug" place 
in  the center of the highway, marks on the shoulder, debria, glass and 
d i r t  on the highway, and the position of the cars after  the  accident, ie hsld 
to leave in  conjecture and surmise whether defendants' car was partially 
to  the left of i ts  center of the highway when it struck the ca r  d&en 
by plaintiff's intestate, and therefore nonsuit was properly e n t e r d  in 
plaintiff's action for  wrongful death based on asserted negligence in this 
respect. Boy& v. Harper, 334. 

Defendant's allegations and evidence on his counterclaim tended to show 
that  his intestate, operating her vehicle in  a westerly direction, had stop- 
ped, with the vehicle standing entirely in the northern half of a street 
and turned on her signala indicating her intention of turning left into 
the parking area of a &ore on the south wide of the etreet, t h a t  plaintiff, 
traveling east on his motorcycle at a n  excessive speed, failed to keep a 
proper lookout and was heading directly into the stationary vehicle, and that  
when plaintiff again looked to the front he attempted to stop but lost control 
and crashed into the front end of the automobile. Held: Nonsuit on defen- 
dant's counterclaim was erroneously entered. Fox v. Albea, 4 5 .  

§ 41g. Sufficiency of Evidence of Negligence a t  Intersertions. 
Evidence of defenclant's negligence in failing to  yield right of way a& 

intersection held sufficient to be submitted to  jury. D o u ; ? ~ ~  v. Odom, 81. 
Evidence tending to show that  a motorist @lowed almost t o  a stop be- 

fore entering a n  intensection, that  she looked and did not see any vehicle 
approaching along the interseating street, and that she proceeded into the 
intersection and was about half-way across when she saw defendant's car 
approaching from her right, that  defendant's car  entered the intersection 
q t h ! ~ u t  slowing down, t h t  defendant did not look to his left and struck 
plaintiff's ca r  when it  as three-fourths across the intersection, is held 
sufficient to be submitted to the jury on the issue of defendant's negligence. 
Ins. Co. v. Moore, 351. 

Negligence of driver turning left a t  intersection accrws lanes of travel 
of vehicles having green light held sole proximate cause of collision. H z c d ~ o n  
v. Transit Co., 435. 

§ 411. Sufiiciency of Evidence of Negligence i n  Striking Pedestrian. 
Evidence held not to  d i s c l w  negligence in hittlng pedestrian. Cflnvt v. 

Royal, 366. 

§ 4!2d. Nonsuit t o r  Contributory Negligence i n  Hit t ing Stopped o r  Park- 
ed Vehicle. 

Plaintiff's testimony to the effect that  she was traveling a t  a lawful 
rate of speed a t  night, and, blinded by the lights of a vehicle traveling in 
the opposite direction, failed to  see a n  automobile standing without lights 
in her lane of travel until within approximately flfty feet thereof, and th i~ t  
she turned left, but  was unable to avoid striking the left rear  of the e n d -  
ing vehicle, precludes nonsuit on the  ground of contributory negligence nn- 
der the 1953 amendment to G.S. 20-141 (e ) .  Brooks o. Hone~cut t ,  179. 

5 42e. Nansuit f o r  Contributory Negligence i n  Passing Vehicle Trav- 
eling in Same Direction. 

M d e n c e  tending to show that  plaintiff attempted to pass defendants' ve- 
hicle on a four-lane highway a t  a crws-over t o  a store on the oppmite Bide 
of the highway, in the absence of evidence tha t  the place had been mark- 
ed a s  a n  intersection by apprapriate signs of the Highway Commission, 
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hekt not to show contributory negligence a s  a matter of law so as  to justi- 
f y  nonsuit. Bennett v. Livingaton, 586. 

9 4W. Noneuit fo r  Contributory Negligence in Hitting Rear of Ve- 
hicle. 

Where plaintiff's evidence is to the  effect Chat defendant's car, travel- 
ing a t  a rapid speed in the same direotion, pulled around and  passed plain- 
tifL"s truck, and then, without signal, decelemted so rapidly that  plain- 
tiff could not avoid hitting the rear of defendant's car, the opposite side of 
the highway being blocked by a n  oncoming vehicle, i a  held not to disclose 
oontributory negligence as  a matter of law notwithstanding skid marks ex- 
tending 66 feet from where plaintiff's vehicle stopped and the absence of 
skid marks back of defendant's vehicle, since under plaintiff's evidence the 
fact that he was following defendant's vehicle sr, closely was due to defend- 
ant's act in passing and cutting in ahead of him, and diverse inferences 
can be drawn from physical facts. Hollowell v. Archbelt, 716. 

9 4%. Contributory Negligence in Taking Position of Peri l  o n  vehicle. 
Fact that  plaintiff's were a n d i n g  on body of empty truck holding onto 

cab and sides does not mise issue of {their contributory negligence in  ab- 
sence of evidence that  such position was inherently or apparently dangerous, 
c d i n l y  m e n  there is no evidence bhat such position caulid have been 
proximate cause of vehicle's overturning on curve. Slcinmer v Jemigan, 657. 

fj 4%. Nonsuit fo r  Contxibutory Negligence at Intersection. 
Evidence held not to  show contributory negligence of plaintiff as a matter 

of law in entering intersection. Downs v. Odorn, 81. 

g 43. Sufficiency of Evidence of Concurring Negligence and  Nonsuit 
for  Intervening Negligence. 

The evidence, considered in the light most favorable to the original de- 
fendants, held sufficient to carry the  case Do the jury on their cross action 
against the additional defendant joined for contribution. Jordan v. Black- 
welder, 189. 

The form of the issue a s  to whether the plaintiff's injuries were the r e  
sult of the joint and concurrent negligence of defendants held unobjection 
on the facts of this case. Darroch v. Johrrsori, 307. 

Negligence of driver turning left a t  intersection across lanes of travel 
of vehicles having green light held sole proximate cause of collision. Hud- 
son v. Transit Co., 436. 

Evidence held not to justify nonsuit on ground of inrer~ening negligence. 
Lamm v. Gardner, 540. 

JVegligence of one defendant in hitting rear of parked car held t o  in- 
sulate any negligence on the par t  of the other defendant in parking on high- 
way. Rowe v. Mwphy, 627. 

14. Sufficiency of Evidcncr to  Reqlrirt* Submission of Contributory 
Negligence t o  Jury.  

In determining the sufficiency of evidence to require the gubmission of 
cuntributom negligence to the jury, the court properly diregards evidence 
relating to a contention of contributory negligence not supported by alle- - - 

gation.-~kinlzer v. Jernigan, 657. 
Evidence that  plaintiffs were standing on body of empty truck, holding on 

(o cab and sides, without e~ idence  that  such position was inherently or 
apparently dange~wus, is insufficient to raise issue of contrubutory negli- 
gence. Ibid. 
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§ 46. SufBciency of Evidence to Require Subn~ission of Issue of Last 
Clear Chance. 

Evidence held ,not to raise issue of last  clear chance of niotoriat to avoid 
hitting old women crossing street. Orant v. Royal, 366. 
g 46. Inetroctions in Auto Accident Cases. 
An instruction &ating the principles of law involved in the action and 

the reapeotive contentions of the parties, but failing to apply the principla 
of 1 5 ~  to the various state of facts arising on the evidence, must be held 
for grejudidal error. G.S. 1-180. Brooks v. Honeyeutt, 179. 

The  charge of the court in  this case on the aspect of j d n t  and concurrent 
negligence and proximate cause held without error. Dorroch u. J o b a w n ,  307. 

9 47. Liabiiities of Driver to Guests a n d  Passengers. 
EPidence held insufficient to show tha t  passenger's fall  from truck was 

caused by negligent operation of the truck. Jones v. Hodge, 227. 

§ 49. Contributmy Negligence of Guests or Passengers. 
Where defendant driver does not allege thalt plaintiffs, passeugers stand- 

ing on t h e  body of the truck, were guilty of contributory negligence in shift- 
ing their weight a s  defendant was turning a curve, so as  to contribute to 
the truck's overturning upon the curve, the court properly disregards such 
element of contributory negligence in  passing upon the sufficiency of the  wi- 
dence to  require the submission of the issue of conitributory negligence to  the 
jury. Bkinner v. Jemigan, 657. 

The fact that  plaintiff passengers were standing on the body of an un- 
loaded truck holding on t o  the cab and the sides of the truck, in the ab- 
absence of any evidence showing circumstances indicating that  such powi- 
tion was inherently or apparently dangerous, is insufficient to  require the 
submission of the issue of the contributory negligence of plaintiffs to the 
jury. F u d e r ,  even if i t  be conceded that such acts constituted contribu- 
tory negligence, the taking of such position could not be a proximate cause of 
a n  accident occurring when the truck overturned on a curve because of ex- 
cessive speed. Zbid. 

Where the  evidence tends to  show that  the truck overturned when the 
driver attempted to turn into a paved road from a n  interseding dirt  road 
a t  a n  excessive speed, t h a t  plaintiffs, standing on the body of the truck 
and holding on to the cab and sides of the truck, remonstrated with the 
driver about the excessive speed prior to  the accident but had no oppor- 
tunity to  leave the truck prior thereto, the evidence is insufficient to SUD- 

port the submission to the jury of a n  issue of their contr ib~~tory negligence. 
Zbid. 

Under the facts of this c m e  the ac t  of plaintiff in voluntarily ridin:: in 
car with defeotive brakes was not contributory negligence a s  a matter of 
law. Johnscm v. Thompson, 665. 

§ 52. Liability of Owner fo r  Driver's Negligence i n  General. 
Negligence of the employee cannot insulate the original negligence of fhe 

employer since the employer is also liable for  the negligence of the employe? 
under the doctrine of respondeat superior. Johnson u. Thompson, 665. 

§ 54b. Liability of Owner t o  Passengem or Inviters of Driver. 
Where the evidence discloses that  plaintiff was the invited passenger in 

the car  driven by the wife of the president of defendant corporation on a 
trip to deliver the car to  defendant corporation for  adjustment of the brakes 
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as requested by the agents of defendant corporation, the plaintiff is a guest 
pagsenger in the car and not an unauthorized occupant, and defendant cor- 
porntion is liable for injuries sustained as the result of the negugent oper- 
ation of the car by its agent, though not for injuries willPully or malicious- 
ly inflicted. Johnson v. Thompson, 665. 

9 54f. S-ciency of Evidence and Presumptions on Issue of Respon- 
deat Superior. 

G:S. 20-71.1 applies only to establish prima facie agency in those imtances 
in which the vehicle causing damage is operated by a person other than the 
owner, and proof that the vehicle, driven by the wife, was registered in the 
name of the husband and wife or survivor, does not tend to establish that 
the wife was driving a s  agent of the husband, since the statute can have 
no application where the operator of the vehicle is the owner as shown by 
the registration. Fo3: v. ARea, 446. 

Where evidence discloses that an employee was driving the vehicle regis- 
tered in the name of the employer, and there is evidence that the employee 
was driving on the occasion in quetim on a purely personal mWon with- 
out the knowledge or consent of the employer, the court by virture of G.S. 
20-71.1, properly submits the issue of the employer's liability to the jury 
under instructions that 19 the jury should find thiat employee was engaged 
in a purely pelgonal mimion without the knowledge or consent of the em- 
ployer the jury should answer the issue in the negatire. Skinnm v. Jemtigw, 
657. 

A etipulation of the parties that the vehicle in question a t  the time of the 
accident was owned by defendant corporation ig sufficient to take the issue 
of respondeat superior to the jury under the provisions of GiS. 20-71.1 in an 
action by a guest passenger to recover for the injuries resulting from the 
negligent operation of the car by an  agent of the owner. Johmon u. Thomp- 
son, 666. 

Q.S. 20-71.1 did not change the elements prerequisite to liability under the 
doctrine of respond& superior, and the injured party is still required to al- 
lege and prove that the operator of the car was the agent of the owner and 
that this relationship exi&ted a t  the Mme and in respect of the very trans- 
action out of which the injury arose, the effect of the statute being merely 
to make proof of ownership of the vehicle alone sufficient to take lthe 
case to the jury upon the issue, but not to imwl an affirmative finding 
thereon. Whiteaide v. YoCaraon, 673. 

8 54g. Instructions on Issue of Reapondeat Superior. 
m e r e  plaintiff relies solely on the provisions of G.S. 20-71.1 on the 

issue of respondeat aupe~r'or and introduces no evidence, but defendant in- 
troduces evidence tending to show that the driver was on a purely personal 
mdssion of his own a t  the time of the accident, there is m evidence upon 
wh'ich the c o h t  may instrucrt the jury in plaintiff's favor on the issue, and 
the court's explanation of the rule of evidence prescribed by the statute 
is sufficient, but a s  to the defendant's evidence the court is required, even 
in the absence of a request for special instructians to give explicit instruc- 
tion applying defendant's evidence to the issue and charging that if the 
jury should find the facts to be as defendant's evidence tends to show 
the issue should be answered in the negative. TVhitesidc v. McCarson, 673. 

i j  54h. firm of Issue of Respondeat Buperior. 
The submission of the issue of reapondeat augerior in the form of whether 

plaintiff was injured by the negligence of the employer, ralther than whether 
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the employee was a n  agent of the employer and acting within the  mpe of 
his agency in operating the automobile, will not be held prejudicial when 
the court's imtructions on the  issue clearly and accurately present the lia- 
bility of the employer under the doctrine of reepandeat superior. Whiteside 
v. McCarson, 673. 

g 65. Fami ly  Purpose Doctrine. 
Where the husband is sought to be held liable under the family purpose 

doctrine for  the alleged negligent operation of a vehicle by his wife, the 
uncontradictor~ evidence to the effect tha t  the vehicle was registered in 
the name of the hugband and wife, or survivor, that  the wife alone nego- 
tiated the purchase and made the initial and installment payments out 
of her separate funds, earned in her separate employment, and that  the 
husband had no control or supervision of the operation of the vehicle by 
his wife, justi0es peremptory instructions in his favor on the question. 
Pox u. Albea, 445. 

The "family purpose doctrine" appliea to liability for the operation of 
au  au~tomobile in this state. Small v. Yallory, 570. 

Evidence tending to show that  the automobile in question was purchased 
by the wife and the initial payment made by her from her  separate earn- 
ings, and the car  was maintained for pleasure and convenience of both hus- 
band and wife held sufficient to be sumitted to the jury under the family 
purpose doctrine on the question of the wife's liability for the  negligent 
operation of the car by the husband, notwithstanding evidence that  the wife 
had not worked for some three years prior to the accident and that  the 
money for installment payments for the financing and refinancing of the 
car  was furnished by the husband. Zbid. 

# 39. Sufficiency of Evidence and  Nonsuit in  Homicide Prosecutions. 
Evidence tending to show that  defendant stated immediately before the 

trip in question that  if the car would not make 115 miles per hour from 
that  point to  a certain curve, he would give the car to  his companion, that  
defendant thereupon drove the  car, with his companion a s  a passenger, and 
that  the ca r  turned over on the  hard surface a t  the curve, resukting in the 
death of the passenger, that  the State Highway Commission had er&ed a 
36 mile per hour speed zone before the curve in  question, together with testi- 
mony of a witness that   the car was t rawling 70 t o  80 miles per hour just 
prior to the wreck, is held sufEcient to be submitted to the jury in a pros- 
ecution for involuntary manslaughater, and further, the opinion testimony 
a s  to  speed, if accepted by the jury, is alone sufficient to support the ver- 
dict. S. v. Hart, 93. 

Evidence tending to show that  defendant was traveling approximately 70 
ru.p.h. on his left side of the highway, partly on the shoulders of the road, 
and ran  into the right side of a vehicle approaching from the opposite 
direction on its right side of the highway, resulting in  t h e  deaths of two 
occupants of that  car, is held amply sufficient to be submitted to the jury 
2nd t o  s u s h i n  a verdict of guilty of manslaughter. S. v. Bryant, 720. 

9 63. Prosecutions for Speeding. 
The general maximum speed limit in  this Slate is 55 miles per hour, and in 

u prosecution for speeding the court properly charges the jury to the effect 
that  the operation of a motor vehicle a t  a speed greater than 55 miles per 
hour is a misdemeanor, since G.S. 20-141(b) (5) merely provides a n  ex- 
ception to the general law in those instances in which the Highway Com- 
mission has erected appropriate signs giving notice of a maximum speed 
of not more than 60 miles per hour. S. v. Brown, 209. 
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Evidence of identity of defendant a s  driver of speeding car held SUE- 
den t ,  8. v. Corl, 252. 

BANKS AND BANKING 

8 9. Collection of Checks. 
Evidence held to  raise issue of fact a s  to whether bank of deposit was 

holder in due course o r  collecting agent of check deposited. Bank v. Courteaf~ 
WtOr8, 466. 

BILLS AND NOTES 

8 8. Endorsers. 
The  payee of a note is not called upon to elect whether to pursue his rem- 

edy against the maker o r  against the endorsers, but is entitled to call on 
the maker to pay the full amounct of the debt and thereafter call upon Dhe 
endorsers t o  pay any unpaid balance. Paving Co. v. Bpeedways, I?@., 368. 

Acceptance by payee of note of third person does not discharge endorsers 
on original note in absence of intent that  second note should comtitiite pay- 
ment. Ibirl. 

8 9. Holders i n  Due Course. 
Evidence held to raise issue of fact a s  to whether bank of deposit was 

holder in due course or collwting agent of check deposited. Bank v.  Courtesy 
Motora, 466. 

9 17. Defenses a n d  Cbmpetency of P a m 1  Evidence. 
Wlhere a note and deed of t rust  contain a n  express promise by the makers 

to pay the sums loaned by t h e  bank not in  excess of a stipulated amount, 
the makers, in  a n  action on the note for  the  amount loaned, may not de- 
fend on  the ground that  in prior negotiations i t  was agreed that  they and 
their property should be liable for only tha t  portion of the money borrowed 
by them individually, and that  the corporation, which they controlled, would 
alone be liable for  any credit extended on its behalf, since such agreement 
is in direct conflict with the writings. Bank v. Slaughter-, 3.5.5 

Where b m k  of deposit is a purchaser and holder in due course of a ne- 
gotiable cheque deposited by the payee, the bank can recover thereon a s  
against the drawer who had stopped payment on the cheque, notwithstand- 
ing that the drawer had a complete defense as  against the payee. Bank v. 
Cour tay  Motors, 460. 

Unless the negotiable instrument is void by application of statute, legal 
incapacity of the parties of contract, o r  fraud in the faotum, a b o w  fide 
holder thereof in due course without notice holds title valid a s  against all  
the world, GB. 25-58, free from any defense available as  between the orig- 
inal parties. IOU. 

BROKERS AND FACTORS 

9 6. Right to Commissions. 
Evidence tending to show that  property was listed by the owners with 

plaintiff bmker, tha t  the broker procured a client h te rwted  in the prop- 
erty and advised the owners of the name of the client, and that  the own- 
ers sold the property to the client at the agreed price before the broker 
had opportunity to complete the negotiations and show the property to the 
client, b held to preclude involuntary nonsuit in  the broker's action for 
commission. CronucrtZe v. Uolby, 224. 
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Broker is entitled t o  commissions notwithstanding mistake of purchaser 
that  timber on k n d  of anather was included in purchase. Tarlton v. Keith, 298. 

CANCELLATION AND RIE1WI~BSION OF INWRUMEINTS 

9 1. Nature and Essentials of Remedy in General. 
Where the purchmers of timlber have in turn sold the timber to  a third 

party, the remedy of rescission is not available to  them, since they cannot 
put the parties in  8tatu quo. Tartton v. Keith, 299. 

9 4. For Mistake. 
Unilateral mistake, unaccompanied by fraud, imposition, undue influence, 

or other equity, is insufficient to avoid a contract. TarZtcm v. Keith, 299. 

CABRIEIRS 
8 1. State a n d  Federal  Regulation a n d  Control. 

Evidence tending to show that  the truck in question a t  the time of the 
collision was engaged in hauling the household  good^ of a customer from 
a municipality i n  this State to a municipality in  another state, supports 
a finding that  the truck was engaged in interstate commerce and under 
the authoritg if the I. C. C., notwithstanding the testimony of one witness 
that  some automobile accessories were included in the load. Ins. Co. v.  Lam- 
beth, 1. 

§ 6. Rates and Tariffs. 
An order of the Utilities Commhion granting a n  increase in intrastate 

rates of carriers upon its finding that  such inorease was necessary to 
give the carrier8 a reasonable return on their investment of properties used 
in their inhastate  businesses, upon supporting evidence as to the proportion 
and valuation of the properties used in the intrastate business, operating 
costs, etc. conforms to G.S. 62-124, and will be upheld. Utilities Corn. v. 
S., 410 

COMPRQIXXSE AND SETlZEMENT 

Authority of the person negotiating a compromise settlement is neces- 
sary for  the settlement to bar  the alleged principle. Beauohamp v. Clrrrlc, 132. 

Provisions of a policy of liabilitg insurance authorizing insurer to  make 
investigation, negotiation and settlement of any claim against insurer a s  
i t  deems expedient, and including in its coverage a person driving the ve- 
hicle with the permission of insured, do not authorize insurer, in obtaining 
a compromise settlement with the other party involved in the collision for 
damage to the other vehicle, to settle the claim for serious personal injuries 
suskined by the person driving the insured vehicle with the permission of 
insured, even though he was advised by insurer's agent tha t  insurer was 
going to settle t h e  claim for damages to the other car, there being nothing 
to indicate that  he was informed that  insurer was planning to give away 
his claim for  personal injuries, and i t  appearing that  he consistently denied 
that  he was a t  fault. Ibid. 

An executed agreement terminating or purporting to terminate a con- 
troversy is a contra& to be interpreted and tested by established rules re- 
lating to  contracts. Casualty Co. v. Teer Co., 547. 

Where insurer and insured agree a s  to the amount of premiums due but 
there is controversy as  to credits for refund of unearned premiums and 
premiums improperly collected, the acceptance by inmrer  of a check with 
covering letter making i t  clear that the check was in full settlement of the  
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account, settles the controversy, and evidence that  insured had been reim- 
bursed for  the overpayment set  out  on the check a s  a deduction is properly 
excluded, the  determinative question being whether a dispute exbted between 
the parties as to the  amount due a t  the time the check was given and ac- 
cepted. IbM. 

A settlement made by insurer in  liability policy providing that  insurer 
might make such investigation and settlement of any claim a s  insurer 
deemed expedient, will not bar  insured from thereafter mainltaining a n  
action t o  recover for  personal injuries and property damage to his vehicle 
resulting from the collision when such settlement is made by insurer mith- 
out t h e  knowledge or consent of insured or over his protest. LamgZe~r u. 
Bell, 713. 

CONSTITUTIONAL LAW 
8 8. Separation of Powers. 

The provision6 of Chapter 634, PubliciLocal Laws 1916, sec. 6 ( f ) ,  auth- 
orizing the solicitors of the Recorders Courts of Robeson County to  issue 
warrants of m e s t  a re  valid and a r e  not in  conflict with Article I ,  Section 
8 of the  Constitution of North Garolina, since the issuance of warrants does 
not involve the exercise of the supreme judicial powers within the meaning 
of that  term a s  used in this section of the Constitution. 8. v. Furmags, 616. 

8 6. Iegis lat ive Powers in  General 
The General Assembly has full legislative powers unless restrained by 

express constitutional provision or necessary implication therefrom. 8. 2'. 

Fu?mage, 616. 
Matters of public policy a re  in the exclusive province of the General 

Assembly. I b S .  

8 10. Judicial Powers. 
Arguments that a proposed housing project should be permitted under 

the zoning regulations of the city because of the  urgenjt housing needs, and 
contra, t h a t  it should be denied because of the  annoyance and loss of pro- 
perty values which would result to land owners in the area, involve policy 
and relate to political and not legal matters, it being the function of the 
court to  construe a zoning ordinance as  written. Chamber.9 v. Board of  
Adjustment, 1W. 

Every presumption is to  be indulged in favor of the constitutionality of 
a statute. B. u. Burmege, 616. 

3 11. Police Power i n  General. 
Neither the General Assembly nor a municipality may exercise the police 

power unless its exercise relates to the public health, safety, morals or 
general welfare. 8. u. Brown, 54. 

In  .the exercise of the police power by the State or by a municipal cor- 
poration, the $thing required to be done must have a real and substantial 
relation t o  the object to be attained, otherwise i t  is a n  invalid exercise of 
the police power. I b S .  

3 18. Police Power - Safety, Sanitation a n d  Health. 
G.S. 14-399, making it unlawful ,to place, temporarily o r  permanently, any 

trash, refuse, garbage, or scrapped motor vehicles within 150 yards of a 
hard-surfaced highway unless concealed from view of persons on the high- 
way, with further provision that  the statute should not apply t o  junk yards 
which a r e  properly screened from the view of persons on the highways. 
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is held unconstitutional in #that the requirements of the stntute have no 
substantial relationship t o  the public health, safety, morals or general wel- 
fare, since the mere screening of the proscribed materials from the public 
view can relate only to aesthetic g r o u n a  which alone a r e  insufficient pred- 
i w t e  for the exercise of the police power. S. v. Bvouuz, 54. 

g 17. Personal and  (;rivil Rights  i n  General. 
A property owner is entitled to  use his lands for any lawful purpose un- 

less proscribed by valid restrictive covenant or prohibited by valid exer- 
cise of the police power. 8. v. Brown, 54. 

g 23. Righte a n d  Interests Protected by Due PFocess Clause. 
An opportunity bo be heard a s  a n  essential of due process applies with 

respect to a n  asserted tax liability. Kirkpatriclc v. Ciirrie, 213. 

g 24. What Oonstitutea Due Process. 
A party whose rights have been infringed contrary to law is entitled to 

his day in court. TVilbrd v. Huffman, 396. 
Stamtutory provision precluding injunction against the collection of a tax 

unless assessed for  a n  illegal o r  unlawful purpose, but  permitting the tax- 
payer to pay a tax under protest and bring action to recover the monies 
SO paid, accords the taxpayer due process and is constitu,tional. Kirkpntrick 
v. Czcrrie, 213. 

2.5. Impairment of Obligations of Contract or Vested Right. 
The statutory provision that  fewer than three persons may acquire all 

the capital stock in a corporation without impairing imts capacity to act  as  
a corporation, C.S. 55-3.1, cannot be given retroactive effect so as to  divest a 
party of his vested right to  hold the individual stockholders liable in  re- 
gard to  a transaction transpiring prior to the effective date of the statute 
a t  a time when there were only two &ockholders of the corporation. U. S. 
Constitution, Article I, Section 10, N.C. Constitution, Article I,  Section 17. 
Lester Brothers v. Ins. Go., 965. 

§ 28. Necessity fo r  a n d  Sufficiency of Indictment. 
A valid bill of indictment is required a s  a n  essential of jurisdiction in all  

prosecutions for crime originating in the Superior Oourt, E3. v. Biesette, 514. 

9 %. Right  t o  Jury Trial. 
Evidence held to support finding tha t  there was no racial discrimina- 

tion in selection of grand jury. 8. v. Perru, 119. 

1. Nature a n d  Essentials of Contracts i n  General. 
A contract is a n  agreement between two or more parties on sumcient con- 

sideration to do or refrain from doing a particular act. Bank v. Blailglcter, 
355. 

5 12. General Rulea of Construction. 
The heart  of a contract is the intention of the parties. Bank v. Courtesy 

Yotors, 466. 
Where a contract is in writing and its terms a r e  unambiguous, its con- 

struction and effect a r e  questions fir the court, and neither party may 
cwntend for an interpretation contrary to the express language of the agree- 
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ment on the ground that the writing did not truly expreas his intent Ca~ual- 
ty 00. o. Teer Co., 647. 

g 19. Novation and Snbetitntion. 
A novation is the substitution of a new contract for an existing valid 

contract by agreement of the parties, and ordinarily the parties must have 
intended that the new agreement should be in substitution for and ex- 
tinguishment of the old. TmberUn. v. Long, 640. 

Where a second contract deals with the subjeot matter of a prior con- 
tract between the parties so completely that its legal effect fa to rescind 
or abrogate the prior agreement, the question of novation is one of law for 
the mnt, but where the second agreement does not show on its face that 
it must have been intended as  a avbstitution for the prior agreement, and 
the facts relating to the intent of the p a ~ i e s  are controverted, the question 
of intent ie for the jury. IbCd. 

Whether m n d  agreement was intended as a subcrtitu4don of prior con- 
tract held for jury on conflicting evidence. Ibid. 

g #1. Aotions on Cbntracts - Oompetency and Relevancy of Evidence. 
Where the terms of a contract are established, prior negotiations are 

merged therein, and evidence of the negotiations is incompetent Q enlarge 
or restrict its provision%. Bank v. Blccughter, 336. 

Parol evidence is incompetent to explain intent of party a t  variance with 
the unambiguous terms of the written agreement. Casualty 00. v. Twr  Go., 
547. 

CORPORATIONS 
g 1. Inoorporatio~8 and Corporate ExiStance. 

Prior to  the efPective date of G.S. 543.1 a corporation could not con- 
tinue to exist as such with less than three stockholders. Lester Brothers v. 
Ins. Co., 565. Therefore, when goods are purchased by a corporation having 
only two stockholders, the stockholders are individually liable therefore as  
partners. Ibdd. 

g 2. Regktration of Foreign Dorporations. 
Statutes relating to suits In behalf of or against domestic corporations 

and foreign corporations which have submitted to domestication must be 
read Cn pad materia, but provi8ions of G.S. 1-79 and G.S. 55-118 relating 
to the residence of domestic and domesticatecl corporations have no applica- 
tion to foreign insurance cmpaniea, since G,S. 68-150 does not require a 
foreign insurance company to file a statement in the omce of the Com- 
missioner of Insurance setting forth its principal place of business Crain 
and Denbo, Inc., v.  ConstmcctWt Go., 108. 

g 4. Authority and Duties of Stockholders, and Directors. 
The directors of a corporation are entrusted with the actual management 

of the corporate affairs by the shareholders, and no external a u t h o r b  
should interfere with their exercise of the power so entrusted to them 
when the power is honestly exercised for ,the benefit of the corpomtion and 
all of Its shareholders. BeZk v. Departmat Btore, 99. 

g 19. Dividends. 
Caurts will not interfere with the discretionary power vested in the 

directors of a corporation with respect to the declaration of dividends when 
such power is honestly exercised, but a court of equity will intervene only 
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when it is made to appear that  the directors a r e  acting in bad faith 
and clearly abusing their discretion fa r  some ulterior and improper purpose. 
Belk v .  Department Btore, 99. 

Our court will entertain a n  action to compel a foreign corporation to 
declare a dividend when the court has power to enforce a decree by order 
to a majority of director8 who a r e  residents of this State. Ibid. 

g 24. Contracts. 
Under the provisions of G.S. 55-18, a s  rewritten by the A d  of 1955, ultra 

sires is not available a s  a defense to a corporation in a suit against i t  
by an outside contracting party to  recover on a contract made with the 
corporation. Evwet te  v .  Lumber Co., 688. 

§ 28. Actions by o r  against Corporations. 
A judgment in  personam can be rendered against a foreign corporation 

o n l ~  when it exercises its c o r n r a t e  functions within the State. Belk v. 
Department Store, 99. 

COURTS 

§ 3. Original Jurisdiction of Superior Courts i n  General. 
There is a distinction between the power of a court of equity to  exercise 

jurisdiction and the expediency of exercising its jurisdiction, and ordinarily 
a court of equity will not exercise its jurisdiotion if i t  lacks the power to 
enforce i t s  decree. Belk v. Department Store, 99. 

The Superior Court is a court of statewide jurisdiction, and venue is not 
jurisdictional. Crain and Denbo, Inc., v. Construction Co., 106. 

9. Jurisdiction of Superior Court a f te r  Judgments o r  Orders of An- 
other  Superior Court Judge. 

Denial of motion to sit  aside a default judgment does not preclude sub- 
sequent motion to set aside the judgment when the second motion is sup- 
ported by evidence of meritorious defense not available a t  time of first 
motion. Moore v. W 0 0 W ,  Znc., 695. 

3 14. Jlllisdiction of Courts Inferior t o  Superior Court. 
The General County Court of Wilson County is given statutory jurisdic- 

tion of actions for divorce and alimony concurrent with that  of the Super- 
ior Court. Nelma u. NeZms, 237. 

I t  may try a n  action for divorce notwithstanding neither party is a 
resident of the county, the matter relating to venue and not jurisdiction. 
Ibid. 

IS. Conllict of Laws - State  and  Federal Courts. 
State Court has jurisdiction of action in tort for discharge in violation 

of Right to Work Act even though employer's business affects interstate 
commerce. Willard v. Huffman,  396. 

Treasury regulations govern payment of U. S. Savings Bonds, but State 
Court may impose resulting trust on proceeds when serving co-owner had 
conveyed her rights therein by contract supported by consideration. Tanner 
v. Ervin, 602. 

§ U). C o d i c t  of Laws - Laws of This and  Other States. 
I n  a n  action in this 'State involving a n  automobile accident in another 

state, the  substantive law of the s tate  i n  which the accident occured deter- 
mines the came of action and measure of damagw, and the law of this 
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State governs in regard to matters of evidence, including the application 
of the doctrine of re8 ipea toqu6tur and the joinder of causes. Ivey v. RollL.?, 
89. 

C,RIMINAL LAW 

§ 9. Aidel% and Abettors. 
An aider and abettor cannot be convicted of a higher degree of the crime 

than the principal. S. v. Hamiltow, 85. 

§ 16. Jurisdiction and Venue - Degree of Crime 
In  a prosecution in a county not excepted from the provisions of (3.8. 

7-64, the Superior Court has original jurisdiction of misdemeanors and may 
try a defendant on a bill of indictment even when no warrant for such of- 
fense has been issued. S. v. Brown, 209. 

8 82. Burden of PFoof and Presumptions. 
While the State has the burden of establishing the corpus deticti, if the 

& W e  creating the offense contains an  exception constituting a proviso 
and not .a part of the d&ption of the offense, the burden is on defendant 
to bring Mmself wi~hin the exception when relied on by him. S. v .  Brown, 209. 

§ 33. Facts in Issue and Relevant to Issues. 
In  a prosecution on a warrant charging a number of distinct criminal of- 

fenses in one count, the court is compelled to permit the introduction of 
evidence which is competent and pertinent on any of the charges. 8. v. Wil- 
liarneon, 205. 

Where it is in issue whether a person placed whiskey on defendant's prem- 
ises with defendant's knawledge, testimony that defendant was seen in the 
preaence of such other person on the day before the whiskey was found is 
material to the issue irrespective of whether such evidence was competent 
to contradict defendant's testimony. 8. v. Taylor, 363. 

§ 88. Evidence of Like Facts and Transactions. 
Testimony of an  expert as to the amount of powder burns left on white 

blotting paper when similar ammunition was fired from the death pistol 
a t  various distances is competent in explaining his testimony, based upon 
powder burns in deceased's clothing and in deceased's body around the 
wound, as to the distance the pistol was from deceased's body when the 
fatal shot was fired. 8. a. Atwood, 141. 

@ 52. Examination of Experts. 
In a prosecution under G.S. 14-45, hypothetical questions asked an ad- 

mitted medical expert witnew, based upon a full and fair recital of all 
relevant and material facts theretofore introduced in evidence, as to whether 
the prosecutrix had had a miscarriage, and if so, what was the cause of it, 
held competent. S. v. Perry, 119. 

g 63. Medical Expert Testimony. 
Expert may testify as to minimum distance pistol was away from body 

when fatal shot was fired, and as to angle of entry, and may illustrate 
testimony with his own person and testify as to experiments a s  to powder 
burns left in blobting paper when pistol mas flred a t  varying dishnces. 
8. v. Atmod, 141. 
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§ 79. Evidence Obtained by Unlawful Means. 
Where defendant aptly moves to  supprem evidence on the ground that  

it was illegally procured, and the State is permitted to introduce in evi- 
dence, over defendant's objection, whiskey found during a search of de- 
fendan.t's home, and the State does not introduce the search warrant in eri- 
dence, o r  any evidence t h a t  the warrant was lost, o r  a s  to its contents, or 
that  i t  was duly issued, a new trial must be awarded. 8. v. Cobb, 234. 

g 86. Rule That P a r t y  May Not Discredit His Own Witness. 
,The State, in offereing i n  evidenqe statements of defendant that deceased 

had me pistol in his own hand and had himself fired the fatal shot, ic no1 
precluded from showing by the testimony of other witnesses that  t h e  facts 
in regard to the firing of 'the pistol were otherwise. S. v. Atwood, 141 

Where there is testimony that the intoxicating liquor in  question was 
placed on defendant's p r e m i w  by another, land d e f e n d a t  has testified : h a t  
on the day before the whiskey was found on defendant's premises he had 
not been in the presence of such other person, testimony by a State's wit- 
ness that  on  the day before the occurrence defendant was seen in the pres- 
ence of such other person is competent a s  material to  the issue a s  to  whether 
the  liquor was placed on defendant's premises with his consent, and whether 
the State was concluded by the defendant's testimony a s  to a collateral 
matter is inapposite. 8. u. Taylor, 363. 

s 87. Consolida.tion and  Severance of Caurts fo r  Trial. 
Separate indictments for rape a r e  properly consolidated for trial when 

the  charges relate to s u c w s i v e  rape of the same person by defendants, and 
each of the convicted defendants, in  the presence of the others, confesses 
tha t  in the presence of the others he had sexual intercourse with the pro- 
secuting witness forcibly and against her will, since the  crimes a r e  the 
m e  and a r e  so connected that  evidence a t  the trial upon one of the indict- 
ments would be competent and admissible in  the trial of the others. G.S. 
15-152. S. v. Bryant, 113. 

Where the evidence tends to show that  defendant, the discovery of liquor 
on his premises being imminent, sped away in his car, leading the oficwh 
a chase a t  a n  illegal speed, the court may properly consolidate for  t ~ i a l  a 
bill of indictment charging unlawful possession of non-taxpaid liquor ant1 
unlawful possession of such liquor for the purpose of sale with an inrlict- 
ment charging reckless driving and speeding. 8. v. Brmm, 209. 

8 90. Admission of Evidence Campetent fo r  Restricted Purpose. 
The admission generally of evidence competent for  a restricted purpose will 

not be held for error in  the absence of a request by defendant a t  the tirnc 
that  its admission be restricted. 8. v. Carl, 256. 

§ 94. Expression of Opinion on  Evidence by Court During Progrrss of 
t h e  Trial. 

The statutory prohibition against a n  expression of opinion on the evi- 
dence by the court in  the hearing of the jury applies a t  any time during 
the trial, and whether the language of the court amounts to  a n  expressior~ 
of opinion on the facts is to be determined by i ts  probable meaning to 
the jury and not by the motive of the judge. G.S. 1-180. 9. v. Williamson, 
205. 

In this prosecution for violations of the liquor laws, the court, in ex. 
plaining i ts  ruling admitting testimony of a witness that  he saw intimacies 
between girls and men on the occasion he purchased liquor a t  defendant's 
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house, stated that "they both go hand in hand." Held: The statement of 
the court must be held prejudicial as intimating that  evidence of the  in- 
timacy of the girls and men was direct proof of liquor dealings by defen- 
dant. IbM. 

A statement by the court a t  the conclusion of the evidence that  counsel 
might argue the case bu,t that  the court was going to instruct the  jury 
peremptorily, must be held for  prejudicial error a s  a prohibited expression 
of opinion a s  to whether a fact had been fully or sufeciently proven. Such 
statement may not be held harmless even when the evidence is suficient 
to support a peremptory instruction, s i n ~ e  a peremptory instruction should 
be given directly to the jury a t  the proper time in the orderly progress of 
the trial and not during a discourse with attorneys in  the presence of the 
jury. Ibid.  

$ 99. Consideration of Evidence o n  Motion to Nonsuit. 
On defendant's motion to nonsuit, the evidence is to be coneidered in the 

light most favorable to the State, and t h e  State is entitled to the benefit 
of every reasonable intendment thereon and every reasonable inference to 
be d r a m  therefrom. 8. v. CorZ, 252. 

$j 101. Sumciency of Evidence t o  Overrule Nonsuit. 
Discrepancies and contradictions, even in the  testimony of the prosecut- 

ing wi'tness, do not justify nonsuit, but a re  for the jury and not the court 
to resolve. 8. v. Bwant ,  113. 

9 103. Withdrawal of a Count or Degree of Crime from Jury.  
Yhe act  of the court in  submitting to  the jury only one count in  the bill 

of indictment has the eflect of a directed verdict of not guilty on the other 
count contained ,therein. 8. v. Cobb, 234. 

9 114. Instructions o n  Right  of J u r y  to Recommend Life Imprisonment. 
In a prosecution for murder in the drst  degree i t  is prejudicial error 

for  the court, after giving correct instructions on 'the discretionary right 
of the jury to  recommend life imprisonmeut, to  charge further on the con- 
tentions of the State that in view of the manner in whidi the offense was 
committed the jury should not recommend life imprisonment. 8, v. Pugh, 
88. 

§ 116. Additional Instructions a f te r  Initial Retirement of Jury. 
The court may not give additional instructions a s  to a defendant against 

whom the jury has brought i n  a sensible, responsive verdict, and additional 
instructions as  to the right of the  jury to convict the other defendant of 
aiding and abetting held erroneous. 8. v. Hamilton, 85. 

9 120. Acceptance o r  Rejection of Verdict. 
The court, in the exercise of a limited legal discretion, may refuse to 

accept a verdict only when the verdict is incomplete, imperfect, insensible, 
repugnant or non-responsive to the issues or indictment. 8. v. Hamilton, 85. 

9 133. Concurrent and  (;'nmulative Sentences. 
Where cumul&tive sentences a r e  imposed upon convictions for separate 

offensm, the judgment in  the second sentence should provide t h a t  i t  should 
begin a t  Dhe expiration of the first sentence, and when the judgment merely 
provides tha t  the sentence in each case should run consecutively and not 
concurrently with the other, without specifying the order in which the sen- 
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tences should be served, the cause muet be remanded for proper sentences. 
8. v. Corl ,  252; 8. v. Corl ,  258; S .  u. Cort ,  282. 

8 1%. Suspended Sentences and Execntion~. 
Where no error is found on the count upon which sentence is suspended, 

the judgment must be set afside and the cauRe remanded for proper jndz- 
ment. 8. u. Taylor, 363. 

5 149. Certiorari. 
Certiorari allowed to correct sentence, i t  appearing that defendant's sen- 

tence was in excess of that allowed by law, 8. u. Fain, 117. 

8 154. Form and Requisites of Exceptions and Assignments of Error 
in General. 

An assignme& of error to the action of the court in discharging certam 
jurors cannot be considered when the record fails to show any exception 
to the action of the court, since an assignment of error must be supported 
by an exception duly noted. 19. I?. Owl, 262. 

5 156. Exceptions and Assignments of Error  to the Charge. 
An awignment of error that  the court failed to instruct the jury in ac- 

cordance with the provisions of G.S. 1-180, is ineffectual as  a broadside 
asienment of error. 8. v. Corl, 256; 8. v. OorZ, 2432. 

0idinarily an exception to an  excerpt from the charge does not present 
asserted error of the court in failing to charge further on the same or an- 
other aspect of the case. 8. v. Taylor, 363. 

§ 159. The Brief. 
Assignments of error not supported by any reason or argument or cita- 

tion of authority in the brief are deemed abandoned. S. v. Pernu, 119; 8. v. 
corz, 256; is. u. aorz, 262. 

8 161. Harmless and Prejudicial Error in Instructions. 
Oonflicting instructions upon a material point must be held prejudivial. 

is. v. F o w l e r ,  595. 

5 162. Harmless and Predndicial Error in Admission and Exclusion of 
Evidence. 

Where the State introduces an exhibit without objection, but defend- 
ant's objection to testimony of witnesses in regard thereto is .sustained, and 
the court chargas the jury not to consider the exhibit or any evidence re- 
lating thereto, defendant's objection .to the admission of the exhibit is un- 
tenable. 19. v. Atwood, 141. 

§ 164. Whether Error Relating to One &unt Alone is PrejudidaJ. 
Where concnrrent sentences are imposed upon each of two counts con- 

tained in a bill of indictment, if no error is found in respect to the trial 
of one of the cowts, exceptions relating to the other count need not be 
considered. S. v. Booker, 272. 

§ 167. Review of F'indings and Discretionary Orders. 
Where the crucial findings of fact are supported by the evidence and 

support the court's conclusions of law, the order will not be disturbed even 
though the evidence is not sufficiently clear to justify a subordinate finding, 
and such subordinate finding will be mended in conformity with the cvi- 
dence, and the order affirmed. is. v. Pernu, 119. 
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Where the findings of the trial court are amply supported by the evi- 
dence, they will not be disturbed on the ground that s m e  incompetent evi- 
dence was introduced, since i t  will be presumed a t  the court disregarded 
the incompetent evidence in making its findings. Ibid.  

8 Me. Determination and Disposition of Cause. 
Cbnviction of aider and abettor of graver offense that that of which 

principal was convicted held to require new trial. 8. v. Hamiltor, 85. 
Where i t  appears on certiorari that defendanlt's sentence da excessive, both 

3s to its maximum nnd its minimum, but that defendant has not served 
for a period in excess of that to which he might have been lawfully sen- 
tenced, ,the cause must be remanded for the imposition d a sentence n& in 
excess of that authorized by law, and the defendant having been subse- 
quently sentencd for escape with provision that the sentence should begin 
at the expiration of the prior sentence, the cause must then be remanded to 
the county in which the second sentence was imposed for appropriate sen- 
tence to begin a t  the expiration of the first. 8. v. Fain, 117. 

Where 4he record discloses that judgment imposing sentences for two 
separate offenses each provided that the sentences should be cumulative and 
should not run concurrently, the Supreme Court will take notice eo mero 
nwtu of the want of definite provision as to when each sentence should b e  
gin, and remand the cause for proper sentences. 8. v. C w l ,  252; 8. v. C o d ,  
258; N. v. CorZ, 262. 

DEATH 

3. Nature and Grounds of Action for Wrongful Death. 
In an action for wrongful death, plaintiff has the burden of showing 

negligence on the part of defendant and that such negligence was the pros- 
imate cause of the fatal injury. Lane v. Dorney, 16; Jmee  v. Hodge, 227. 

8. Distribution of Recovery in Actions for WmngZnl Death. 
While recoveries for wrongful death are not asseta of the estate in the 

usual meaning of that term, they are to be distributed as provided for the 
dhMbution of pemnal  property in case of intestacy. Byerly v. Tolbert, 27. 

I ) I ~ X ' 1 A R . ~ ' ~ O R S  . I f  I N ~ A I  l~;S'l' .\[''I' 

$j 1. Nature and Ground of the Remedy. 
Whether certain propenty had been dedicated to the public ns a street 

may be determined in an action between the interested parties under the 
Declaratory Judgment Act. FawnvilLe v. Monk & Co., 171. 

9 2. Proceedings. 
While an  esecutor may maintain an action under the Declaratory Judg- 

ment Act for direction in the disposition of the estate, thait Act does not 
empawer him to appeal in his representative capacity from a judgment 
directing the disposition of &he estate as between the benaciaries and dis- 
tributes, and which, therefore, does not adversely affect the estate. Dickeu 
v. Herbin, 322. 

DBDIOATION 
g 1. Acts Constituting Dedication. 

A conveyance of land describing its southern boundary as the center of 
a named street extended, without any reference to a plat or map, there. 
being no street in existence a t  the southern boundary a t  the time of the 
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conveyance, is insufficient to show a dedication of any part of the land a s  a 
street, the reference to  the street extended being merely word of description 
to make definite the location of the property line. Farmville v. M m k  & Co., 
171. 

If, a t  the time of the conveyance of land by registered deed calling for 
the center line of a named street extended as  its southern boundary, there 
is no street existing along the southern boundary and no plat of the subdi- 
vision has been registered and no lots sold therein, persons thereafter pur- 
chasing lots in the subdivision may not maintain that  the southern portion 
of the land lying south of the extension of the northern line of the street 
had been dedicated for street purposes, since neither the grantee in the 
deed nor any of its predecessors in title a r e  in privity with the later pur- 
chasers of lots o r  could have induced them t o  buy in reliance upon the h e  
lief that the  existing street would be extended. Ibid. 

2. Acceptance of Dedication. 
A municipality is  without power to accept a n  offer of dediuatiou of u 

street which lies ontside its territorial limits. Farmvillc u. Monk & Co.. 171. 

g 3. Withdrawal a n d  Revocation of Dedication. 
Where the  owner of a subdivision outside the boundaries of a munici- 

pality, plrior to the sale af any l o b  therein, conveys the fee to  a nonthern 
portion thereof without any reference to a map showing streets, it with- 
draws such land from any contemplated dedication of a street o r  portion of 
a street along the southern boundary of the land conveyed, and neither the 
later recording of a map showing a street along the southern portion of 
the land conveyed, nor the later extension of bhe boundaries of the  munic- 
ipality t o  include the Z o c ~  in  quo, can h~ave the effect of reviving any pre- 
vious offer of dedication. Famnville v. Monk & Co., 171. 

DEEDS 

3 7. Deliveiy, Acceptance and  Registration. 
Both delivery of the deed and intention to deliver a re  necessary to a 

transmission of title, and when grantors retain possession under agree- 
ment that  they should hold the instrument until payment of the balance of 
the purchase price, and the grantee dies before the purchase price L fully 
paid and the deed delivered, there is no delivery to the grantee and no title 
can pass to  him. Elliott v. Goss. 185. 

DESCENT -4ND DISTRIBUTIOR' 

3 4. Time From Which Person Is in Esse for Purpose of Inheriting. 
Q.S. 35-45 and G.S. 28-154 contemplate that  a n  after-born child of an 

intestate is entitled to  share in  his estate, both real and personal. Bverly v. 
Tolbert, 27. 

G.S. 29-l(7) applies to the descent of realty and not to the distribution 
of personalty to a n  after-born ohild. Whether the statute relates sol el^ to 
the descent of realty to collateral heirs, quawe? Zbid.  

A child born t o  intestate's widow more than 280 days after intestate's 
death is presumed mt to have been en ventre sa mere a t  the time of intes- 
bate's death, but this presumption may be rebutted by evidence tending to 
show that intestate was in fact  the father of the child, although in the 
absence of such evidence the presumption is determinative. Ibid. 

Whether the term of pregnancy may extend 322 days or more from the 
moment of conception is n proper subject of testimony by qualified metl- 
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ical experts, and in a particular ctue, all relevant facts concerning the 
particular pregnancy may be considered by such experts as a basis for 
their opinions. I b M .  

Where the wife testifies that her husband was the father of her child. 
born more than 280 days after the husband's death, her testimony is suf- 
ficient evidence to require the submission to the jury of the question of 
whether the intestate was the child's father for the purpose of determining 
whether such child is entitled to a distributive share in the personalty of 
intestate, the burden of proof being upon such child to establish the afirma- 
tive of the issue by the greater weight of the evidence. Ibid.  

DIVORCE AND ALIMONY 

§ 6. Venue. 
The statutory provision that in an action for divorce the summons shalJ 

be returnable to the court of the county in which either the plaintiff 07 

defendant resides, relates to venue and i s  ~ o t  jurisdictional. Nelms v. Nelma 
237. 

Motion for change of venue as a matter of right must be made in writ- 
ing within thirty days after senvice of summons, G.S. 1-125, a d  where. 
in an action for divorce instituted in a general coun@ court of a counQ- 
of which neither of the parties is  a resident, defendant demurs to  the 
complaint on the ground of want of juridiction but does not move for 
change of venue unltil after the expiration of thirty days from the s e n -  
ice of summons, change of venue a s  a matter of right is waived. Ibid.  

g 18. Alimony without Divorce. 
Findings of the court to the effect that bhe partias had been legally mar- 

ried, that defendant for the s i r  months prior to the institution of the 
action had been an  habitual drunkard and had wilfully failed to provide 
adequate support and maintenance for the plaintiff, and that defendant 
had wilfully abandoned plaintiff, held supported by competent evidence 
and sufficient predicate for the award of alimony pendente Zite. Hall n 
Hall,  275. 

The findings of the court, upon the hearing of a motion for a l imon~ 
p e n d a t e  lite, are not binding upon the trial of the cause upon the merits 
and are not competent in evidence thereat. Ibid.  

The amounts allowed for subsistence p e n d a t e  Zite and counsel fees are 
determinable by the trial count in i'ts discretion and not reviewable ir. 
the absence of abuse of discretion. Ibid.  

g 5. Acquisition of Easement by Payment of Permanent Damages. 
Where condition cannot be abated, permanent damages may be recovered 

for wrongful diversion of water by private company. W i ~ e m a n  v. Constr?~c- 
t i m  Co., 521. 

EJECTMENTS 

§ 7. Presumptions, Burden of Proof and Pleadings. 
In an action for the recovery of possession of realty, the failure of the 

complaint to allege that plaintiffs had been seized and possessed of the 
premises a t  some time within twenty years prior to the institution of 
the action is not ground for demurrer, since G.S. 1-39 and 6.8. 1-42 must 
be constmed together, so that upon prwf of title in plaintiffs the posses- 
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sion of others, in the cbsence of proof that i t  was adverse, will be presnm- 
ed to be under the legal title. EUiott v. Goss, 185. 

The duty of the Utilities CommLsion to protect the public in reasonable 
service a t  just and reasonable rates also requires i t  to fix rates that  a re  
just and reasonable to power companies SCJ that they will have sufficient 
earnings to enable them to give reasonable service, to  expand and improve 
their facilities a s  necessary in the public interest, to meet their obliga- 
tions, to pay their stockholders a reasonable rate, and to compete on the 
market for capital funds. Utilities Corn. v. Light Co., 421. 

I n  a complaint proceeding attacking a n  order of the Utilities Commis- 
sion putting into effect a fuel clause applicable to only one class of cus- 
tomers and affecting only a few of the company's rate  schedules, the Utili- 
ties Commission, upon finding tha t  the  fuel clause is not discrimina~bry, 
unjust or unreasonable, may consider evidence and find facts in  regard to 
the necessity for the insertion of the fuel clause and a s  to the sufficiency 
,r insufficiency of the applicable rates thereunder, and has the power to 
either increase o r  decrease the base price of the fuel upon which the  rates 
a r e  computed in accordance with exigencies of the financial condition of 
the power company in a hearing under the provisions of G.S. 62-72, with- 
out applying the  procedure outlined in G.S. 62-124, and its order re- 
taining the fuel clause, with modifleation of the base price of fuel, will 
mt be disturbed when its findings a re  supported by competent, material 
and substantial evidence. Ibid. 

$j 1. Nature a n d  Elements of t h e  Offense. 
Where the relationship between the parties is that  of debtor and credi- 

tor and not that  of employee and employer, the debtor cannot be guilty 
of embezzlement of any funds due on the account. Gray v. Bennett, 707. 

EMINENT DOMAIN 

3 1. Nature and Exteui of Power i n  Gene~al .  
Our Constitution guarantees payment of compensation for property taken 

by sovereign authority. Art. I, s. 17. Braswell v. Highway Corn., 508. 

3 2. Acts Constituting "Taking" of Property. 
Diversion of the natural flow and drainage of streams and surface waters 

incident to the construction of a highway, resulting in the periodic flood- 
ing of the lands of a proprietor, is R "taking" of property for which just 
iaompensation must be paid. Bras~cel l  u. Highway Corn., 508. 

$ 5. Measure of Compensation. 
Jus t  compensation for the *taking of a part  of a tract of land is t o  be 

measured by the difference between the fair  market value of the pmperty 
1s a whole immediately before and the fair  market value of the remain- 
der immediately af ter  bhe appropriation, and in arriving a t  this differ- 
ence consideration must be given to the value of the  land taken consider- 
d as an integral part of the entire tract, and to the general and special 
benefits accruing to the landowner with respect to the land no: taken 
Ramtn v Hiqlrwa?~ Corn.. 378. 
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Separate and independent parcels of land belonging t o  the same land- 
owner may not be considered in assessing damages to  lands not taken or 
in offsetting benefits resulting thereto. Ibid. 

Whether two or more parcels of land of the same landowner consti- 
tute a single tract or separate and independent tracts for the purpose of 
a w s s i n g  damages to lands not taken and the offsetting of special bene- 
fits, is one of law for the court, although where there is doubt a s  to the 
predicate facts t6e court may submit issues to  the  jury under proper in- 
structions. I b s .  

Whether several parcels of land of the same landowner constitute but 
a single tract for the purpose of assessing damages to lands not taken 
and the  offsetting of special benefits is to be determined according to the 
facts in each case upon the basis of unity of ownership, physical unity 
and unity of use. I t  is not required for unity of ownership that  a par@ 
have the same quantity or qua1i.t~ of estate in all  parts of the tract. 
Unity of use is often applied a s  controlling although it  is limited to pres- 
ent use, and possible future uses may not be considered upon this ques- 
tion. Ibid. 

Both parcels of petitioners' land held properly considered as a single 
tract for purposes of assessing special benefits. Ibid. 

The fair  market value of land a s  the basis for compensation is to be 
ascertained by assuming the existence of a buyer who is ready, able and 
willing t o  buy, bu t  under no necessity to d o  so. IN&. 

The fair  market value of land within the rule of ascertainment of com- 
pensation is not limited to  its value fon the use to which the land was 
put  a t  the time of the  taking, but a l l  capabilities of the land and its 
adaptability t o  other uses should be  considered to the extent that  such 
possible uses affects its then market value. Ibid. 

It is error for the judgment for  the amount fixed by the jury a s  com- 
pensation in condemnation proceedings to award interest from the date 
the condemnation proceedings were instituted, since it will be assumed bhat 
the jury in  fixing the amount of the damages included therein any in- 
terest properly recoverable, and on appeal the judgment will be amended 
by striking out the item of interest but will stand for  the amount assessed 
by the jury with interest from the rendition of the judgment. Board of 
Education, v. McMiZlan, 485. 

6. Evidence of value. 
Petitioners' land consisted of fields and woodland situated within the 

limits of a municipality and surrounded by high-type residential proper- 
ties and business areas. Held: The fair  market value of the land is not 
limited to  its value as  undeveloped land, and petitioners were entitled t o  
show that  the land was suitable and available for division into lots for 
business and residential purposes a s  a prospective use affecting its mar- 
ket value. Bames v. Highway Corn., 378. 

Even though the adaptability of undeveloped land to use for residential 
and business purpases is so feasible a s  to affect i ts  present market value. 
and i t  is competent for  witnesses to testify as  to  i ts  present market value 
taking into consideration such prospective uses, i t  is not competent for 
the jury to  consider such undeveloped tract a s  though a subdivision thereon 
were a n  accomplished fact, and witnesses may not testify as  to  its speculative 
value based on the aggregate value of all possible lots less the cost of 
development. Ibid. 

Even though the adaptability of undeveloped land to use for residen- 
tial and business purposes is so feasible as  to affect i ts  present market 
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value, a map of the property showing the land divided into lots is not 
competent a s  substantive evidence but is competent solely f6r the purpose 
of illustrating and explaining the testimony of the witnesses a s  to the 
adaptability of the  land to such uses. Ibid. 

I t  would seem that  the reasonable probability that  petitioners' land 
not taken would be rezoned is competent on the question of 8pecial benefits 
thereto resulting from the taking of a pant of petitioners' property for 
highway purposes. Ibid. 

Whether the price paid in a voluntary sale of nearby property is com- 
petent in  ascertaining the fair  market value of land taken in eminent do- 
main proceedings depends upon whether the two tracts a r e  sufficiently 
similar for  the  value of one to be relevant in ascertaining the value of 
the other, which is a question to be determined in the sound discretion of 
the trial judge upon the voir dire, and exclusion of such evidence in this 
case is  upheld, i t  appearing t h a t  the two tracts were markedly dissimilar 
in  nature, condition and zoning classification. Ibid. 

An expert who has testified in condemnation proceedings a s  to  the value 
of the petitioners' land may be cross-examined with respect to the sales 
prices of nearby property to  test his knowledge of values and for the pnr- 
pose of impeachment, but such cross-examination must be controlled and 
confined within the rules of competency, relevancy and materiality, and 
testimony of the witness' appraisal of a dissimilar contiguous tract while 
competent to impeach the witness' testimony, is incompetent for  the pur- 
pose of establishing the value of the tract condemned. Ibid. 

The action of the trial cou& in sustaining a n  objection to a question 
asked a n  expert witness on cross-examination whether he had not a p  
praised another parcel of land in the vicinity for a stipulated price will 
not be held for error when the two tracts a re  so dissimilar that  the value 
of one is not competent and relevant in establishing the value of the other 
and appellants a r e  given opportunity to cross-examine the witness in r e  
gard to the basis of his separate appraisals, i t  being apparent that  appel- 
lants, under the guise of cross-examination, were attempting to get before 
the jury the specific amount of the appraisal of the other tract for the 
purpose of inducing a more liberal award. Ibid. 

§ 7b. Proceedings t o  Take Land  for School Sites. 
Under G.S. 40-12 allegation that  the agency or corporation seeking to 

acquire land by condemnation had made a bona fide attempt to purchase 
the land by agreement is jurisdictional but presents a question to be de- 
cided in the first instance by the clerk, subject to review by the judge, and 
does not raise a n  issue of fact for the jury. Board of Education v. McMillan, 
485. 

Where the court finds upon supporting eridence that  petitioner nego- 
tiated for the purchase of the land and that  respondents stated they would 
not sell a t  any price, i ts conclusion that  petitioner had complied with the 
provisions of G.S. 40-12 will not be disturbed, notwithstanding the absence 
of evidence that  petitioner ever made a specific offer, since the law does 
not require the doing of a vain thing. Ibid. 

The Court's finding that  the petitioner, prior to the institution of con- 
demnation proceedings, negotiated in good faith for the purchase of the 
property, held supported by ample, competent, evidence, and is conclusive 
Board of Education v. Mann, 493. 

3 9. Exception to Report, Appeal and Trial in Superior Court. 
I n  proceedings to condemn land, the burden is properly placed upon re- 
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spondents to prove their damages by the greater weight of bhe evidence. 
Board of Educat im v. McMiZlan, 485. 

Where the  evidence discloses that  the Highway Commission, incident to 
the construction of a new highway, diverted the flow of a stream and 
altered the drainage of the land, conflicting evidence a s  to  whether such 
diversion resulted in  bhe periodic flooding of petitioners' land or whether 
such flooding was the result of excessive rains, etc. takes the issue to 
the jury. Braswell 9. Highway C m . ,  508. 

A charge to the effect that  the petitioner is entitled to recover a l l  dam- 
ages resulting from the taking, pa& and future, will not be held prej- 
udicial for failure 'to include pxwent damages when, construing the charge 
as  a whole, such fallure is inconsequential. All damages incurred up to 
the present moment a r e  encompassed in the term "past damages" a d  al l  
damages incurred af ter  the present moment a re  included in the term "fu- 
ture  damages." Taylor Go. u. Highway Corn., 533. 

An instruction t o  the effect t h a t  the market value of property taken by 
eminent domain should be measured by what the property would bring 
in voluntary sale by one who desires, but is not obliged, to sell, and  is 
bought by one who is under no necessity of buying, will not be held grej- 
udicial f a r  failure to charge bhat the  buyer must be one desiring t o  buy, 
when i t  appears from the entire charge, construed contextually, that  the  
jury could not have been misled but must have understood t h a t  the mar- 
ket value was to  be determined by what the properw would bring by 
a willing seller, not required to sell, to  a wanting buyer, not required to 
buy. Ibid. 

§ 13. TimR of Passage of Title. 
Where petitioner by stipulation and the introduction of evidence elecb 

to try his case on the theory that  the "taking" occurred on a particular 
date, petitioner will not be allowed to attack the verdict on the ground 
that  the taking occurred a t  a later date when the value of the property 
had increased. Taylor Co. v. Highway Corn., 533. 

ESTATES 

3 7. Sale of Estates  fo r  Division o r  Reinvestment. 
Prior to the enactment of G.S. 44-11 permitting the payment to the 

life tenant of the value of her estate, i t  would seem that  upon applica- 
tion for sale for reinvestment of a n  estate subject to remainders the court 
could only determine the estates which the several parties had in the 
land and the desirability of sale and reinvestment of the entire proceeds. 
Yenzel v. Menzel, 649. 

g 9. Joint  Estates  and  Survivorship i n  Personalty. 
Treasury Regulations in effect a t  the time of the purchase of U. S. 

Savings Bonds become .a par t  of the bonds a s  a contract between the pur- 
chasers and the Federal Government, and therefore where such bonds 
a re  issued in the name of two individual co-owners in  t h e  alternative, 
the surviving co-owner is vested with the sole ownership of such bonds, 
a t  least in the absence of fraud or  other inequitable conduct on the part  
of the  survivor, and no State court can compel the U. S. Treasury to pay 
them to anyone else or recognize anyone else's interest in them except 
ns expressly provided by the Treasury Regulations. Tanner 21. Ervin. 802. 

But State court may impress proceeds with resulting trust where sur- 
lriving co-owner had conveyed her rights hp contract. Ib id .  
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ESTOPPEL 

g 4. Equitable Estoppel. 
Where, in the negotiations for the purchase of timber, the seller's agent 

points out certain timber a s  standing on  defendant'^ land, but, by mis- 
take, a p a ~ t  of the timber shown is actually on land of an  adjacent tract, 
the fact that the purchaser, in reliance upon the representation that all 
of the timber stood upon the seller's land, has his own abtorney prepare 
the timber deed from the dwription of the land owned by the seller d m  
not estop the purchaser from suing for the deficiency as  money had and 
received, since nothing in the deed indicated that  the timber in contro- 
versy was not in fact on the seller's knd,  and the dmtrine of caveat 
emptcn- is not applicable. Dean v. Mattox, 246. 

The doctrine of equitable estopped requires that one should do unto 
others as, in equity and good conscience, he would have them do unto him, 
if their positions were reversed. Nowell v. Tea Co., 575. 

EVIDENCE 

s 1. Judicial Notice of Official Facts of this State. 
Our courts will take judicial notice of the incum~bent of the office of 

sheriff of a county of this State. Morton v. Ins. Co., 722. 

$$ 4. presumptions in General. 
An adjudication of mental i n c m ~ t e n c y  raises no presumption of men- 

tal incapacity anti-dating the adjudication. I n  re  WiZZ of Knight, 634. 

5 11. Transaction o r  Communications with Decedent. 
In an action by a passenger in a car against the driver thereof and the 

administrator of the driver of the other car involved in the collision, teeti- 
mony of a declaration of plaintiff to the effect that she saw the other c a r  
zigzagging across the road is  competent as against the driver of the car 
in which she was riding in support of p la in t i ' s  contentions 'that such 
driver failed to  take proper precautions to avoid collision in the emergency, 
although a s  against the administrator it is incompeten~t under G.S. 8-51. 
Lamm v. Gardner, 540. 

15. Relevancy and Competency in General and Res Inter Alios Acta. 
Where evidence is competent against one party i t  cannot be excluded 

because i t  is incompetent as to another party, but the evidence must be ad- 
mitted and its admission restricted. Lamm u. Gardnm, 540. 

In an action on a Liability in~umnce policy by the injured third per- 
wn, another liability policy issued by another insurer to another joint 
tort  feasor also liable for the damages in suit, is properly excluded. Squires 
v. Ins. Co., 580. 

8 16. Similar F a c b  and Transactions. 
An adjudication of mental imcompetency raises no presumption of men- 

tal incapacity anti-dating 'the adjudication but is competent as evidence 
upon the question provided such adjudication ia rendered within reason- 
able proximitg in time to the date in question, and whether it is within a 
reasonable time is a question a d d r e w  to the sound discretion of the 
trial court, to be determined upon the facts and circumstances of each par- 
ticular case. In re Will of Kn,Wt,  634. 
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g 20. Competency of Allegations of Pleadings in Evidence. 
Allegations in the complaint as against one defendant, who failed to 

file answer after service of summons and complaint, which allegations 
are admitted by the other defendant, are competent in evidence against 
such other defendant. G.S. 1-159. Rowe v. Murphy, 627. 

Allegations of the answer which are denied by plaintiff are properly 
excluded on plaintiff% objection. Ibid. 

$ 28.1, Testimony of Telephone Oonversations. 
The admissibility of a telephone conversation is governed by the same 

rules of evidence which govern the admission of oral statements made in 
face to face conversations except that the party against whom conversa- 
tion is sought to be used must be identifitxi Everette v. Lumber Co., 688. 

Where the witness identifies the voice in a series of telephone comer- 
sations as one and the same, and in one of the conversations the witness 
placed the call for the person against whom the conversation is sought to 
be introduced, and the person answering so identified himself, and on an- 
other occasion the witness was advised that the person called was out of 
his oface and would call back later in the day, and that a person identify- 
ing himself as the antiphonal party did call back that day, with further 
testimony of the antiphonal party that he made one of the calls to the wit- 
ness, there is ample identification of the antiphonal speaker. Zbid. 

It is not a prerequisite to the admission of evidence of a telephone con- 
vereation that the antiphonal party be first identified, but the court in 
its descretion may admit the evidence subject to  later identification. Ibid. 

$ 24. Pablic Records and Documents. 
An unverified and unsigned excenpt from the reporter's purported tran- 

script of the testimony of a party before the clerk a t  a hearing on a mo- 
tion in the cause is properly excluded when there is no testimony that the 
party made the statements attributed to him in the purported transcript 
and there is no identification of 'the &anscript by the person who purport- 
edly prepared it. sledge v. Wagoner, 559. 

A purported affidavit of a party is properly excluded when there is no 
testimony tending to identify the signature to the writing as that  of the 
party. Ibid. 

$ U). Best and Secondary Evidence of Writings. 
The judgement in a lunacy proceeding is itself the best evidence of its 

contents, and testimony of a witness in regard thereto is  properly ex- 
cluded in a caveat proceeding predicated upon mental incapacity of the 
testatrix. I n  re Will op Knight, 634. 

8 27. Parol on Extrensic Evidence AiXecting Writings. 
Where the terms of a contract are estnblished, prior negotiations are 

merged therein, and evidence of the negotiations is incompetent to en- 
large or restriot its provisions. Ban& v. Slaughter, 355. 

$ 28. Admission and Declaxations. 
A statement by defendant to the injured man's wife at the hospital, 

after the accident in suit, to the effect that he would take care of the mat- 
ter because he was a t  fault, is not an admission of negligence, but amounts 
to nothing more than R conclusion, and is insufficient to take the issue of 
negligence to the jury when such conclusion is not actually borne out by 
the facts in evidence. Jones v. Rodge, 227. 
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A declaration of plaintiff that  the  accident would not have occurred if 
the driver had stopped the car upon seeing the other car  approaching held 
incompetent a s  a mere conclusion. Lamm v. Gardner, 540. 

3 31. Admissions o r  Declarations of Agents. 
A declaration of a n  alleged agent is incompetent to establish the fact of 

agency o r  its scope. Sledge v. Wagoner, 559. 
This suit was instituted to recover for  injuries in a fall  resulting when 

the cufP of plaintiff's trousers caught i n  t h e  protruding rod of a magazine 
rack in a restaurant. Plaintiff offered evidence of a statement made by 
defendants' agent some five or s ix  minutes af ter  the fall to the effect 
that  the agent said he was going t o  move the rack before somebody else 
got hurt  and that  it ought t o  have been moved before a s  is was too close 
to the door. Held:  The declamtion of t h e  agent amounted to a mere ex- 
pression of opinion a s  to what should have been done and a s  to  what 
should be done in the  future, and was not a par t  of the re8 gestae and, 
therefore, was properly excluded. Ib id .  

§ 35. Opinion Evidence in General. 
Testimony of a witness tha t  he would not have fallen over a ridge of 

dir t  if additional dir t  had not been put  along the ridge is properly strick- 
en as  a conclusion. Boldridge v. Construction. Co., 199. 

Testimony of a declaration of plaintiff passenger to the effect that  the 
collision would not have occurred if the driver of the car  in which she 
was riding had stopped the  vehicle is incompetent a s  a mere opinion or 
conclusion. Lamm v. Gardner, 540. 

5 44. Medical Expert  Testimony. 
Whether the term of pregnancy may extend 322 days or  more from the 

moment of conception is a proper subject of testimony by qualified medi- 
cal experts, and in a particular case, a l l  relevant facts concerning the par- 
ticular pregnancy may be considered by such experts a s  a basis for their 
opinions. B y e r b  u. Tolbert, 27. 

3 58. Cross-Examination. 
The right to  cross-examine a witness upon every phase of his examina- 

tion in chief is  a n  absolute right and not a privilege, but nevertheless such 
crossexamintition must be controlled and confined within t h e  rules of 
competency, relevancy and materiality, and party is not entitled t o  intro- 
duce incompetent evidence under the guise of cross-examination. Barnea v. 
Highwau Corn., 379. 

EXECUTORS & ADMINISTRATORS 

3 12. Dealings by Personal Representative with t h e  Estate. 
Purchase by personal representives a t  foreclosure of mortgage executed 

by testator will not be set aside when a t  the  time of the role the  estate 
had been settled except for the mortgage and the court has confirmed the 
sale with knowledge of the facts. BoZton v. Harrison, 290. 

§ 20. Claims o n  Notes and  Mortgages. 
Where the mortgager dies instate af ter  decree of foreclosure but prior 

to confirmation, the mortgager's heirs a t  law, to whom the land descends 
subject t o  be sold to  make assets t o  pay debts, a re  necessary parties and a r e  
entitled to be heard as to whether the sale by the commissioners should 
be confirmed, and a s  to  heirs who a r e  not made parties the court is with- 
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out juridiction to decree confirmation, and such heirs are entitled to set 
aside the foreclosure and to an adjudication that they own their propor- 
tionate part of the lands subject to outstanding liens. Baker v. Murphrey, 
346. 

FRAUD 

8 4. Knowledge and Intent to Deceive. 
Bdsnter and intent to deceive are essential elements of an  action for 

fraud. Tartton 9. Keith, 298. 
Evidence tending to show that brokers, in pointing out bhe land on 

which they had a timber option, through mistake, included timber grow- 
ing on the land of another, but that the brokers stated there wm some con- 
troversy as (to one of the lines which would be cleared by a survey, 4.a held 
insufficient to make out a cause of action against the brokers for fraud 
in inducing the purchase of the timber by plainms, there being no evi- 
dence #at the brokers acted in bad faith or knew that the boundaries 
pointed out by them were incorrect, or that the brokers represented the 
location of the boundaries as a positive as~ert~ioii. Ibid.  

8 6. Reliance on Misrepresentation and Deception. 
Where the false representations are not made to plaintiff and plaintiff 

does not rely thereon, plaintiff may not assert any rights based upon the 
fraud. Lester Brothers v. Ins. Co., 565. 

GRAND JURY 

g 1. Selection and Qualification. 
Findings of fact by the trial court to the effeot that persons of d e  

fendant's race were not excluded from the jury lists or from the grand 
j u q  because of race, and that ,there had been no racial discrimination in the 
selection of grand jurors, a re  conclusive on appeal if supported by com- 
petent evidence. 8. v. Perry, 119. 

A Negro objecting to a grand or petit jury because of alleged diucrim- 
ination against Negros in its selection must afflrmatively prove that quali- 
fled Negroes were intentionally excluded from the jury because of their 
race or color. Ibid.  

A Negro accused of crime has no right to demand that the grand or 
petit jury shall be composed in whole or in part of citizens of bis own 
race nor has he the right to proportional representation of his race there- 
on, but only that Negroes not be intentionally excluded threfrom because 
of their race or color. Ibid.  

HOMICIDE 

g 6.  Manslaughter. 
Involuntary manslaughter is the unintentional killing of a human being 

resulting from the performance of an unlawful a& not amounting to a 
felony or not naturally dangerous to hwman life, or from the performance 
of a lawful act in a culpably negligent way, or from the culpably negli- 
gent omisaion to perfom a legal duty. 8. v. Honeycwtt, 229. 

8 9. Self-Defense. 
A defendant, when acting in his proper sew-defense, may use such force 

only as is necessary or reasonably appears to him a t  the time of the 
fatal encounter to be necessary to save himself from death or great bodily 
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harm, the reasonableness of the apprehension of necessity to act  and the 
amount of force required to be judged by the jury upon the facts and 
circumstances a s  they appear to defendant a t  the time of the killing. 8. v. 
Fowler, 595. 

g 14. Relevancy a n d  Competency of Evidence i n  General. 
Where, i n  a homicide prosecution, defendant contends that  deceased com- 

mitted suicide, i t  is  competent for  a n  expert witness who has  teatifled as 
to the angle the bullet entered the body of deceased, to stand up  and 
point t h e  pistol a t  his own body a t  such angle to demonstrate his testi- 
mony that  it was physically difficult t o  get his a rm in a position to shoot 
a bullet a t  such angle. 8. v. Atwood, 141. 

Where, in a homicide prosecution, defendant contends that deceased com- 
mitted suicide, i t  is competent for  a n  expert witness to testify from his 
examination of deceased's clothing, skin tiissue taken from deceased's body, 
the pistol and the ammunition used, that the fatal  &hot was fired by a 
pistol not closer Ohan 40 inches from deceased, and that. the size of the 
mound of entry did not indicate a contact shot. Ibid. 

Testimony of a n  expert a s  to  the amount of powder burns left on white 
blotting paper when similar ammunition was flred from the death pistol 
a t  various distances is  competent in  explaining his testimony, based upon 
powder burns in deceased's clothing and in deceased's body around the 
wound, a s  to  the distance the pistol was from deceased's body when the 
fatal  shot was flred. Ibicl. 

20. Sn0iciency of Evidence and Nonsuit. 
The State's evidence tending to show that  defendant intentionally shot 

deceased with a pistol, inflicting fatal  injury, is sufficient to be submitted 
to the jury and support a conviction of murder in the second degree. S. a. 
A t m o d ,  141. 

Evidence tending to show that defendant, after inspecting his gun to  
see if It  needed cleaning, reloaded i t  and aimed i t  a t  a tree, and then turn- 
ed t o  his left to go up the front steps, when the gun hi t  a porch post and 
discharged, fatally mounding deceased, who was standing on the porch, with 
no evidence tha t  defendant intentionally pointed the gun a t  any person 
and with evidence negating malice, i s  held insufficient to be submitted to 
the jury in  a prosecution for involuntary manslaughter. R. v. H o n e ~ ~ c z c t t ,  
229. 

g 27. Inrrtrnctions o n  Defenses. 
An instruction on selfdefense to the effect that  defendant must be un- 

der actual fear  or have reasonable grounds to fear that  his wife was in 
danger and that  he was in danger of great bodily harm held error or am- 
biguous, since the law does not require the defendant to @how that  he was 
actually in danger of death o r  great bodily harm. 8. v. Pozaler, 595. 

An instruction to the effect that if defendant used more force than was 
necessary in  his self-defense defendant would be guilty of manslaughter 
is erroneous. Ibid.  

§ 29. Instrnctions on Right  t o  Recommend Life Imprisonment. 
In  a prosecution for murder in the flrst degree i t  is prejudicial error 

for the court, after giving correct instruotion on the discretionary right 
of the  jury to recommend life imprisonment, to charge further on the 
contentions of the State that  in view of the manner in which the offense 
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was commi,tted the jury should not recommend life imprisonment. S. v. 
Pvgh, 278. 

HUSBAND AND W I F E  

!j 5. Contracts a n d  Conveyances between Husband a n d  Wife. 
A deputy clerk huu authority to take the certificate of a mmkd woman 

in a conveyance by her to her husband. Baker v. Mzlrphrey, 346. 

!j 11. Construction and  Operation of Separation Agreements, 
Husband and wife purchase U. S. Savings Bonds, Series E, with money 

owned and jointly earned by them. The bonds were issued in their names 
in the alternative. Thereafter they entered into a separation agreement 
pursuant to which 'the husband transferred and conveyed to the wife his 
interest in  their joint business, home and certain personal property and 
in which i t  was agreed t h a t  the husband should have the Savings Bonds 
and joint checking accounts. The husband died having i n  his possession the 
Savings Bonds. Held: While only the surviving wife may cash the bonds, 
when the  bonds a r e  cashed the contract between the Federal Government 
and the purchasers is completely executed and the Federal Government 
has no further interest therein, and the  State court will impress a re- 
sulting t rust  on the proceeds of the bonds arid direct that  the wife deliver 
the proceeds to the husband's executor in accordance with her conveyance 
of the bonds to  him during his lifetime for  a valuable consideration in the 
separation agreement. Tanner v. Ervin, 602. 

!j 15. Nature and  Incidents of Estates by Entireties. 
I n  a n  estate by the  entireties, husband and wife a r e  each seized of the 

entire estate and neither owns a divisible interest. Edwards v .  Arnold. 500. 

INDICTMENT AND WARRANT 

!j 6. Issuance of Warrants. 
The Oonstitution of North Carolina does not designate offlcials who are 

or may be clothed with authority to issue warrants, and therefore the 
General Assembly may designate such officials. 8. v. Furmccge, 616. 

The  provisions of Chapter 634, Public-Local Lam 1916, sec. 6 ( f ) ,  auth- 
orizing the solicitors of the Recorders Courts of Rebeson County to issue 
warrants of arrest a r e  valid and a r e  not in  conflict with Article I, Section 
8 of the Constitution of North Carolina, since the issuance of w a n a n t s  
does not involve the exercise of the supreme judicial powers within the 
meaning of that term a s  us& in  this section of the Constitution. IbM.  

!j 8. Joinder of Counts, Merger a n d  Duplicity. 
Where a warrant charges a number of distinct criminal offenses in one 

count, defendant may in ap t  time move to quash on the ground of duplicity, 
in  which event the solicitor may either take a not pros a s  to all but  one 
charge and  proceed to trial thereon, o r  he may move for leave to amend the 
warrant and s tate  in separate counts t h e  charges upon which he  desires 
to  proceed, provided they a r e  originally set out in the warrant. G.S. 1810. 
8. v.  Williamson, 205. 

9. Charge of Crime. 
An indictment must charge the offense with certainty so  ae to  identify 

the offense, protect the accused from being twice put  in  jeopardy for the 
same offense, enable the accused to prepare for trial, and support judg- 
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ment upon conviction or  plea, and i t  is required tha t  the indictment state 
the essential facts and not mere conclusions. 8. v. Bissette, 514. 

g 14. Time of Moving to Quash a n d  Waiver of Defects. 
Motion to quash the warrant for duplicity is addressed to the discretion 

of the court when the motion is not made until after plea, since failure 
to make the motion prior to plea waives the question of duplicity. S. v. 
Wil l iamon,  205. 

INJUNCTION 

3 2. Invasion of o r  Threat  t o  Rights of Par ty  Suing i n  General. 
In a suit to  restrain a county board of education from proceeding with 

plans for  the purchase of a school site and to restrain the board of com- 
missioners of the county from approving a contract therefor, the demurrer 
of individuals comprising the board of commissioners of the  county and of 
the superintendent of the county schools is properly sustained when the 
amended complaint contains no allegations tha t  any of these defendants 
acted or threatened to act in any manner whatsoever. YcLaicghlin v. Reasky,  
>*I. 

INSANE PERSONS 

g 2. Inquisition of Lunacy and Appointment of Guardian o r  Trustee. 
The court is under duty to appoint a guardian ad Zitem for a defendant 

who is non compos m m t i s  and who has no general guardian, and a n  in- 
quisition to  determine the a n i t y  of the defendant is not a condition prec- 
tdent to such appointment. G.S. 1-65.1. Moore v. Lewis, 77. 

The court may appoint a guardian ad Zitem for  a defendant who is 
turn compos mentis upon application of any disinterested person, or the 
court may do so upon its own motion. Ibid. 

Since the court has power to appoint a guardian ad Zitem for a person 
who is no?& compos mentis, the court also has power to remove such guardian, 
and when timely objection is made by t h e  alleged incompetent, the court 
should afford him ample and adequate opportunity to be heard wi'th re- 
spect to the need for a guardian ad litem and the fitness of the appointee. 
Ibid. 

3. Effect of Adjudication of Incompetency. 
An adjudication of mental incompetency raises no presumption of mental 

incapacity anti-dating the adjudication but is competent a s  evidence upon 
the question provided such adjudication is rendered within reasonable prox- 
imity in time to the date in  question, and  whether i t  is within a reasonable 
time is a question addressed to the sound discretion of the trial court, to 
be determined upon the facts and circumstacces of each particular case. 
In re Will of Knight, 634. 

1 0  Actions against Insane Persons and  Validity of Judgments  against 
them. 

.Mere failure to revoke appointment of guardian ad Zitem is not sufiicient 
ground to avoid judgment in absence of showing of prejudice. Moore 1,. 

Lewis, 77 .  

INSURANCE 

€J 1. Control and  Regulation i n  General. 
Compliance with G.S. 58-150 by a foreien insurance company gives i t  
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the right t o  sue and be sued in our courts under the rules and statutes 
applicable to domestic corporations and designates the State Oommissioner 
of Insurance its true and lawful attorney upon whom al l  lawful process 
against i t  may be served, but does not constitute Wake County the prin- 
cipal oface of such company for  the purpose of determining venue. Cmim 
and Denbo, Znc., v. Construction Co., 106. 

Where dispute between insurer and insured a s  to t h e  amount of prem- 
iums due is not based upon controversy a s  to the  rates but solely a s  to  
credits for  unearned premiums and  overpayment of premiums, a compromise 
settlement cannot be avoided on the ground that  i t  was contrary to  public 
policy, since such compromise dcw not rest upon a charge of premiums a t  
rates leas than those prescribed by statute. Casualty Co. v. Teer Co., 547 

§ 3. Construction and Operation of Policies i n  General. 
A policy cannot be construed to give courage beyond its unambiguous 

terms unless the policy is reformed. Ins. Co, v. Lambeth, 1. 
The unambiguous terms of a policy contract a r e  to  be taken in their 

plain, ordinary and popular sense. Ins. Co. v. b'haffer, 45. 
Whether the terms of a policy of insurance a r e  conflicting or a m b i y o u ~  

is a question of law for the court. Squkee v.  Ine. Co., 580. 
Ambiguities and conflicts in the provisions of an insurance contract are 

to be resolved against insurer. Zbid. 

7. Reformation of Policies. 
A policy of insurance, in the same manner a s  other contracts, may be 

reformed by parol evidence for  mutual mistake, inadvertence o r  mistake 
induced by fraud or  inequitable conduct. Ins. Co. v. Lambeth, 1. 

Elvidenee held sufficient to support findings by the court wpporting judp- 
ment reforming policy for mutual mistake. Zbid. 

8 10. Due Date of Premium a n d  Effective Date of Life Policy. 
Where insured dies on the premium due date, the insurer is entitled 

to deduct the  amount of the unpaid premium for the ensuing year from 
the face amount of the insurance in making settlement with the benefi- 
ciary, since the premium becomes due on the anniversary date of the 
policy notwithstanding that  insured may pay the premium a t  any time on 
this date without incurring forfeiture, and notwithstanding the provisions 
of the policy t h a t  i t  should remain in effect for thirty-one days af ter  its 
due date, the  grace period not having the effect of keeping the policy in 
force without incurring liability for the premium. Long v. Ins. CO., 590. 

§ B5. Amount of Payment  on  Life Policies. 
Where insured dies on the premium due date, the insurer is entitled 

to deduct the amount of the unpaid premium for the ensuing year from 
the face amount of the insurance in making settlement with the  benefician. 
since the premium becomes due on the anniversary date of the policy not- 
withstanding tha t  insured may pay the  premium a t  any time on this date 
without incurring forfeiture, and notwithstanding the provisions of the 
policy tha t  it should remain in  effect for thirty-one days af ter  its due 
date, the grace period not having the effect of keeping the policy in force 
without incurring liability for the premium. Long v. In8. Co., 590. 

§ 27. Permanent  a n d  Total Disability. 
Testimony held insufficient to show that  employee was totally disabled! 

a t  the time of discharge terminating her insurance. Andrews v, Assurance 
Co.. 476. 
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8 84. Deatb or Injury by Accident o r  Accidental Means. 
PlaintifP's evidence tending t o  show tha t  insured was a taxicab oper- 

ator, t h a t  he  picked up a passenger, t h a t  several hours thereafter insured 
was found at a lonely place with a pistol wound in his back and above 
his left ear,  his money, his pistol and  his taxicab gone, that  tire marks 
uear the body showed that  a vehicle had spun ib wheels as  it left the 
scene, and that  the cab was later found some 22 miles away, ia held in- 
sufficient to  show that the death was t h e  result of a n  accident within 
the coverage of the policy and does show a n  intentional and not a n  acci- 
dental killing within t h e  exclusion clause af the policy, and nonsuit was 
proper. Blarghter v. Inu. Co., 285. 

g 46. Actions o n  Accident Policies. 
In  a n  action on a policy to recover for death by external, violent and 

a~xidental  means, the burden is on plaintiff to  prove not only that the 
death resulted through external and violent means, but also that  i t  resulted 
from accidental means, so a s  to bring his claim within the coverage of the 
policy, and, upon a prim fade showing by plaintis, the burden is on in- 
surer to relieve itself of liability by showing tha t  i m r e d ' s  death was caused 
directly or indirectly by the intentional act  of insured or  any other ger- 
son within the exclusion clause of the policy. Bkzughter v.  Ins. Co., 286. 

Where plaintiff, in  a sui t  on a n  accident policy, fails to make out a 
ease of coverage, nonsuit is proper, and if plaintiff's evidence establishes 
a defense in that  the death resulted from a cause within the exclusion 
clause of the policy, nonsuit is also proper; if insurer's evidence not in 
conflict with that  of plaintiff shows that  plaintiff does not have a case or 
that insurer does have a complete defense, insurer's remedy is by motion 
for a peremptory instruction. Ibid. 

9 38. Collision Insurance - Payment  and Subrogation. 
Payment by insurer of the damage to insured's car, less $50 deductible 

under the policy, under agreement that the payment should be a loan with- 
out inter& repayable only in the event of recovery against the  tort-feasor, 
+hat insured should cooperate in  prosecuting any claim against the tort- 
feasor and designating ineurer a s  agent and attorney in fact  t o  prosecute 
any such action, does not authorize insurer to maintain a n  action in its 
own name against the tort-feasor, since the  claim not having been paid in 
full, insured continues t o  be the real party in interest. Ins. Co. v.  Moore, 351. 

g 54, Vehicles Insured under  Liability Policies. 
An endorsement certifying that  insurer had issued to insured a policy 

of liability insurance amended to provide coverage to third pensons for 
injuries sustained when the vehicles of insured were being used under 
his franchise, regardless of whether such vehicles were specifically demrib- 
ed in  the policy or not, imposes liability on insurer fo r  a trip under the 
franchise, notwithstanding the vehicle is not described in the policy. Ins.  
Co., a. Lambeth, 1. 

An endorsement centifying that  insurer had issued to insured a policy 
df liability insurance amended to provide coverage to third persons for 
mjuries sustained when the vehicles of insured were being used under 
his franchise, regardless of whether such vehicles were specifically describ- 
ed in the policy o r  not, imposes liability on insurer for a trip under the 
franchise, notwithstanding the vehicle is not described in the policy. Ibid. 

Where a policy of liability insurance does not describe a particular ve- 
hicle or extend its coverage to such vehicle, there can be no recovery by 
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insured for  liability t o  third pemons for  injuries sustained in the collision 
of such vehicle, unless the policy Fa reformed. Ibid. 

Where insured owns two automobiles covered respectively by policies 
with different insurers, each providing tha t  the policy should also cover a n  
automobile acquired by insured if i t  replaces the automobile insured, and 
insured thereafter acquires another car, which of the two cars the newly 
acquired car  replaces is a mixed question of law and fact, the intenpreta- 
tion of the policy provisions in  the light of the facts found being a matter 
of law for  the court. Ina. Co. v. Bhaffer, 45. 

A replacement within t h e  purview of a policy provision that  the policy 
should cover a n  automobile acquired by the name insured if i t  replace8 
an automobile owned by him and  covered by the policy, must be  a ve- 
hicle acquired by insured af ter  the issuance of the  policy and during the 
policy period, and must replace the automobile described in the policy, which 
must be disposed of o r  be incapable of further service a t  the time of the re- 
placement. Ibid. 

Insured owned two automobiles respectively covered by policies with 
different insurers, each providing that  the policy should also cover a n  
automobile acquired by insured if i t  replaces the automobile insured. One 
policy was issued under a rating for  operation by the insured a d  his 
minor son and the  second policy was issued under a rating f o r  operation 
only by males over 25 years of age. Insured thereafter traded in the 
second c a r  for a newer car, and this newer car was involved in a wreck 
while being driven by insured's son. Held: The  second policy provided lia- 
bility m e r a g e  with respect to the accident under its replacement clause. 
Zbid. 

Policy held to cover liability of insured for negligent operation of car 
by employee i n  scope of employment notwithstanding the car  was owned by 
employee. &quires v. Ins. Co., 580. 

A provision in a policy tha t  it should cover, in  addition t o  the  vehicle 
described, a automobile temporarily used by insured as a substitute while 
the described vehicle was withdrawn from normal use because of break- 
down, repair, servicing, loss or destruction, is  held not to  cover a vehicle 
of insured's brother, used by insured on the trip because insured's vehicle 
was "low on gas." The word "servicing" imports a t  least t h e  necessity for 
some mechanical adjustment before the cap can be used in normal ger- 
vice. Further, i n  this case, insured was making the trip in  company with 
his brother. Ransom v. Casualty Co., 60. 

Where insured and his brother lived in the  house of their mother a s  
members of one family, the use of the brother's car  by the insured on a 
particular t r ip  comes within the clause of a policy of liability insurance 
excluding from its coverage a car other than the one described in the 
policy and driven by insured, if such other car is furnished by a mem- 
ber of insured's household. I n  such instance, insured's brother is a member 
of the "household" within the definition of that  word a s  used in the policy. 
Zbid. 

65. Territorial Limitations in Liability Policies. 
As between insured and insurer, a policy can afford no protection to 

insured for  liability to third persons injured in a collision more than Af@ 
miles from where the  vehicle is  principally garaged when the policy ex- 
pressly stipulates that  the vehicles covered by the  policy should be used 
exclusively within a radius of fifty miles. h 9 .  Co. v. Lambeth, 1. 

The issuance of a n  endorsement and the flling of a certificate of in- 
surance with the Utilities Commission stipulating that  the liability of 
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insurer extended t o  all  losses occuming on the route or in  the territory 
authorized to be served by the insured, cannot enlarge the liability of in- 
surer to  third persons injured in a collision occurring while the vehicle 
of insured was being driven on a t r ip  in interstate commerce, since the 
Utilities Commission did not punport, o r  have authority, t o  authorize the 
operation in interstate commerce. Ibid. 

67. Drivers Insured under  Liability Policies. 
The fact that  the premium for a liability policy is paid under a rating 

for  the operation of the insured vehicle by a male over 25 years of age 
will not be given the effect of excluding liability when t h e  vehicle is being 
operated by the minor son of the insured, there being no provision in the 
policy excluding liability for accidenb m u a r i n g  while the vehicle is  being 
operated by a person under 26 years of age. I m .  Go. v. Bhaffer, 45. 

g 61%. Compromise and  Settlement of Claim by Insurer. 
Provisions of a policy of liability insurance authorizing insurer to make 

investigation, negotiation and settlement of any claim agains-t insvrer 
a s  i t  deems expedient, and including in its coverage a person driving the 
vehicle with the permission of insured, do not authorize insurer, in ob- 
taining a compromise settlement with the other party involved in the  
collision for damage to the other vehicle, to settle the claim for serious 
personal injuries sustained by the person driving the insured vehicle with 
the permission of insured, even though he  was advised by insurer's agent 
that  insurer was going to settle the claim, there being nothing to indicate 
tha t  he was informed that  insurer was planning to give away his claim 
for  personal injuries, and i t  appearing that  he consistently denied that he 
was a t  fault. Beauohamp v. Clark, 132. 

A settlement made by insurer in liability policy providing that  insurer 
might make such investigation and settlement of any claim a s  insurer 
deemed expedient, will not bar  insured from thereafter maintaining a n  
action to recover for personal injuries and property damage to his vehicle 
resulting from the collision when such settlement is made by insurer with- 
out the knowledge o r  consent of insured o r  over his protest. Lampleu v. 
Bell, 713. 

9 65. Rights of Injured Par ty  against Insurer  a f te r  Judgment  again& 
Insured. 

Where judgment is  obtained against insured in a n  action in which in- 
surer participated, the judgment is  conclusive on insurer as t o  the ques- 
tions of agency and damages therein adjudicated, a d ,  in  the subsequent 
action by the injured third persons against insurer to recover the un- 
paid damage, the only defense available to  the insured is that the policy 
does not cover insured's liability. Squires v. Ins. Go., 580. 

In a n  action on a liability insurance policy by the injured third per- 
son, another liability policy issued by another insurer to  another joint 
tort feasor also liable for  the damages in  suit, is  properly excluded. Ibid. 

g 66 M. Adjustment of Loss between Insurers  Liable. 
The prorating of (the recovery of a n  injured third party between the insurers 

liable on policies issued respectively to the twt feasors causing the in- 
jury, held m t  prejudicial. Squires v. Ins. Co., 580. 

g 79. Forfeiture of Policy tor Breach of Provision against Additional 
Insurance. 

Where insured procures other insurance without advising or obtaining 
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the consent of 'the original insurer, insurer may avoid liability for  breach 
of the provision of the  policy prohibiting other insurance unless the amount 
thereof I6 inserted in the blanks provided, since breach of provision against 
additional insurance, both before and after the 1946 amendment (Chapter 
378) to  QR. 58-176, does not merely limit t h e  amount for  which insurer 
should be liable, but  is a breach of condition defeating recovery. Hiatt  v. 
I w .  Co., 553. 

Where decree of alimony without divorce awards the wife property 
theretofore held by them by the entireties, the procurement of additional 
insurance on the property by the wife is a violation of the provision of 
the original policy prohibiting such additlonal insurance, even though the 
original insurance was procured by the husband, since the test of double 
insurance is  whether the owner will be direotly benefited by recovery on 
both policies ln case of lose. Ibid. 
fj 80. Knowledge of Breach a n d  Waiver of Conditions. 

The fact  t h a t  insurer'a adjuster continues investigation of the  loss after 
learning of the procurement of additional insurance cannot constitute a 
waiver of the condition of the policy prohibiting additional insurance when 
such further investigation may be related to insurer's liability to the mort- 
gagee named in the  loss payable clause and also to insurer's liability under 
i ts  policy insuring personal property in the insured dwelling. Hiatt  v.  Ins. 
Co., 553. 

INTOXICATING LIQUOR 

8. Possession and  Poesession for  Sale. 
While mere knowledge of defendant that intoxicating liquor is on his 

land does not establish a s  a matter of law tha t  the whiskey is in defen- 
dant's constructive possession, if the whiskey is on defendant's premises 
with his knowledge and consent, he has constructive possession thereof 
while i t  remaina on premises under his exclusive control. 8. v. Taylor, 363. 
8 12. Competency a n d  Relevancy of Evidence. 

I n  a prosecution for  possession of intoxicating liquor for the  purpose 
of sale i t  is competent for  the State, af ter  introducing evidence that  de- 
fendant possessed or sold liquor a t  his house, to introduce evidence as 
to the conduct and intoxication of persons found a t  defendant's house, even 
including testimony of a statement of the defendant that  "he was running 
a whorehouse in his  back yard." 8. v. Williamson, 204. 

Where there is  testimony that  the intoxicating liquor in  question was 
placed on defendant's premises by another, and defendant has testified 
that  on the day before the whiskey was found on defendant's premises 
he had not been in the presence of such other person, testimony by a 
State's witness that  on the day before the occurrence defendant was seen 
in the precsence of such other person is competent as material to  the  issue 
a s  to  whether the liquor was placed on defendant's premises with his con- 
sent, and whether the  State was concluded by the defendant's testimony 
a s  to a collateral matter is inapposite. 8, u. Taylor, 363. 

g 18. Instructions. 
I n  this prosecution for vialations of the liquor laws, the court, in  ex- 

plaining its ruling admitting testimony of a witnass that  he saw intimacies be- 
tween girls and men on the occasion he purchased liquor a t  defendant's house, 
stated that  "they both go hand in hand." Held: The statement of the 
court muet be held prejudicial a s  intimating that  evidence of the intimacy 
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of the girls and men was direct proof of liquor dealings by defendant. R. 2:. 

WQZiccmson, 204. 

JUDGMENTS 

8 3 %. Construction and  Enforcement of Consent Judgments. 
The courts, in  construing the ambiguous language of a consent judgment, - 

under like rule fo r  the construction of statutes and ordinances, will con- 
sider all  the facts  and circumstances existing a t  the  time of and leading 
up to the  execution of the judgment and the objective o r  objectives to 
be accomplished thereby. Board of Education v. M a w ,  493. 

§ 17b. C o d o d t y  to Verdict, Proof a n d  Pleadings. 
The judgment must conform to the verdict of the jury in all substan- 

tial particulars. Board of Educatim v. McMilhn, 4%. 

8 17d. Inclnsion of Interest. 
Where the jury renders verdict in a stipulated sum for the amount plain- 

tiB was forced to pay in reimbursement for  timber cut  from the  lands of 
a n  ajacent owner, which, through mutual mistake, the parties thought 
was included in the timber purchased by plaintiff from defendant, judg- 
ment awarding interest on the verdict from the date of the payment by 
plaintiff is  proper under the circumtances. Dean v. Mattox, 246. 

g 18. Process, Notice, Service and  Jurisdiction. 
The validity of a judgment in peramam is dependent upon jurisdiction 

over the person of the defendant. Bellc v. Department Btore, 99. 
The s h e m ' s  return showing service raises a legal presumption of valid 

service, and s b n d s  unless such legal presumption is rebutted by evidence 
upon motion in the cause. Bolton v. Harrison, 290. 

&! 2.5. Procedure to Attack Judgments. 
Where the record shows service, the remedy to set the judgment as id^ 

for  want of service is by motion in the cause. Bolton. v. Harrison, 290. 
The remedy to obtain relief from a n  erroneous judgment is by appeal 

o r  proceedings equivalent thereto Laken in due time. G.S. 1-268, G.S. 1-269. 
Menzel v. Menxel, 649. 

The remedy to obtain relief from a n  irregular judgment, including is- 
regularities resulting from fraud, is by motion in the  cause. IbM. 

The  remedy to set  aside a final judgment for fraud is by independent 
action, since the right to the relief depends upon extraneous facts which 
the parties a r e  entitled to  have found by a jury. Ib id .  

Attack of a judgment by motion in the cause on the ground of want 
of proper service requires the court to examine the judgment roll to 
ascertain if on its face i t  showed proper service, and if the judgment 
roll would itself disclose vitiating irregularities in service without the 
necessity of thc introduction of evidence aliunde, motion in the cause 
is the proper procedure. Ibid.  

The procedure to attack a judgment rendered out of term and out of 
the county on the ground of want of consent t o  such hearing ie by mo- 
tion in the cause, aince the question may be determined by the judgment 
roll and the court minutes without due necessity of evidence aliunde. Ibbd. 

3 a7a. Default Judgments. 
On a motion to set aside a default judgment for excusable neglect, the 

25-250 
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neglect of the attorney will not ordinarily be imputed to the  client who 
is without fault. Moore v. W 0 0 W, Ine., 695. 

A judgment by default flnal is properly se t  aside upon findings of ex- 
cusable neglect and a meritorious defense. Ibid. 

Q a7d. IrreslJar Judgments. 
An irregular judgment is  one entered contrary in some mbterial respect 

to the  course of practice and procedure allowed and permitted by lam, 
and such judgment may be set  aside only upon a showing by defendant that 
he has a meritorious defense and has acted with due diligence. Meweel 2;. 

Menzel, 649. 
In  order to set aside for irregularities a judgment for the sale of land 

for reinrestment, the court must find that  the irregularities materially 
p re jud icd  the rights of the movant, that  movant acted with due diligence, 
and tha t  she is entitled to the relief a s  against subsequent purchasers 
of the land, and  all  who were parties to the original action a r e  entitled 
to notice and a n  opportunity to  be  heard. Ib2d. 

3 %c. FraHdnlent Judgments. 
A judgment which is regular on the face of the record is not void for 

fraud but  only voidable. Menzel u. MenzeE, 649. 

§ 32. Judgments  as Bar t o  Subsequent Action i n  General. 
T h e  reversal of a n  order of the Utilities Commission because it was not 

supported by proper evidence does not preclude the filing a petition and 
offering evidence t o  support the order, the second having being but  a 
continua-tim of the first and therefore t rue doctrine of 7.ee judlcata not 
being applicable. UtiUties Cont. v. S., 410. 

The fact that  a motion to set aside a default judgement is denied for 
want of evidence of a meritorious defense is not re8 judicccte and does 
not preclude a subsequent motion t o  set  aside the default judgment on the 
same ground when on the second motion movant introduces evidence of a 
meritorious defense which evidence was not available a t  the time of the 
hearing on the prior motion. Moore v. TV 0 0 W ,  Inc., 695. 

JUDICIAL SALES 
Q 7. Title and  Rights of Purchaser. 

Where tax foreclosure proceedings under G.S. 105-392 a r e  instituted in 
regard to land held by husband and  wife by the entireties but the pro- 
ceedings a re  solely again& the husband without notice t o  the wife, the 
t ~ x  sale on the certificate-judgment is wholly ineffectual, since the wife 
is not bound thereby and the husband ha8 no divisible interest in the prop- 
rr tp  n-hich is subject to execution. E d m r d e  u. Arnold, 500. 

Purchasers a t  a tax foreclosure sale and those claiming under them 
are charged with notice of vitiating d e k t s  appearing on the face of 
the recwd itself. IbZd. 

JURY 

Q 1. Competency, Qualidcations a n d  Challenges for  Cause. 
A defendant may not object to the acceptance of a juror when he has 

not exhausted his peremptory challenges before the panel is completed. G.S. 
15-16.:. S. c. Corl, 258. 

# 8. Challenges to t h e  Array. 
A challenge t o  the array must go to the whole array or panel and will 



N.C.] ANALYTICAL INDEX. 

not lie on the ground that  eleven of the jurors in the panel were present 
in court and heard testimony against the defendant in a prior prosecution. 
S. v. Owl, 256. 

A challenge to the  array must be made before plea. Ibid.  
Upon defendant's challenge to the array, the burden is upon him to 

introduce evidence in  support of his motion. Ibtd.  

g 11. Discharge of Juror. 
An obje&ion to the action of the court in summarily discharging seven 

jurors who had been excused by the State and defendant, is untenable, 
it not appearing that  defendant was prejudiced thereby. S. v. Cof, l ,  262. 

LANDLORD AND TENANT 

g 11. Liabilities f o r  Injuries from Defective o r  Unsafe Condition. 
The fact  that  a proprietor of a store is a leasee does not relieve him 

from liability to a customer for a fa11 caused by the dangerous condition 
of the  entrance t o  the store resulting from the  plan of construction, since 
the fact that  he is a lessee in no way lessens his duty of keeping the 
premises in  a reasonably safe condition. Gamer v. Cfreyhound Corp., 151. 

LARCENY 

9 1. Elements of t h e  Crime. 
Larceny is the  felonious taking and carrying away from any place a t  

any time the personal property of another without the consent of the 
owner and with the felonious intent to  deprive the owner of his property 
permanently and to convert i t  to  the  use of the taker o r  to some person 
other than the owner, and a n  instruction to this effect is without error. 
8. v. Booker, 272. 

3 7. Sufficiency of Evidence and  Nonsuit. 
Evidence tending to show that  the hogs of another were on defendant's 

land and that  defendant took the hogs and sold them to get them off of 
her property, is heM sufficient to be submitted to the jury in a prosecution 
for larceny of the hogs, there being no question raised a s  to defendant's 
right to impound the hogs. 8. v. Booker, 272. 

The felonious intent of a person in converting to his own use the pro pert^ 
of another a t  the time of the taking must necessarily be determined by the 
jury from the statements and conduct of the witnesses and the  surrounding 
circumstances. Ibid.  

g 10. l?nnishment. 
A sentence of not less than twelve and  not more than fifteen years upon 

conviction of defendant of storebreaking ad larceny of property of a value 
of more than $100, is in excess of that  allowed by statute, G.S. 14-70, the 
maximum punishment being imprisonment for not more than ten pears. S. v. 
Fain, 117. 

LIMITATION O F  ACTIONS 

5 1. Ziature and Construction of Statutes of Limitation in General. 
While statutes of limitation a r e  inflexible and operate without regard to 

the merits, when failure to institute action within the t h e  limited has been 
induced by acts, representations or conduct which would render the plea 
of the s tatute  a breach of good faith, equity will deny t h e  right to  assert 
the defense on the principle of equitable estoppel. Nowell v Tea C'o , 576. 
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9 6a. Accrual of Cause of Actions i n  General. 
Whether action was instituted within three years from date contractor 

ceased attempt8 to remedy structural defects held for jury. Nowelt v. Tea Oo., 
575. 

9 6b. Frand o r  Ignorance of Cause of Action. 
The s tatute  of limitations does not begin to run against a n  action to 

reform a deed for  f raud until the facts constituting the fraud a r e  known 
ur should have been d.iscorered in the exercise of due diligence, GJS. 1-52(9), 
and since the statute is not a condition annexed to the  cause of action, the 
bar  of the statute can be raised only by ansaer .  Elliott v. (foss, 185. 

The mere registration of a deed, standing alone, will not s ta r t  the s tatute  
of limitations running against an action for reformation. Ibid. 

16. Pleading t h e  Statute. 
The defense of the statute of limitations must be raised by answer and 

cannot be interposed 'by demurrer. Elliott v. Qose, 185. 
Where plaintiff in his complaint has alleged matters 4% pats amounting 

to an estoppel of defendant from asserting the bar  of the etatute of limita- 
tions, i t  not not required that  plaintiff again allege such mattem in reply 
to defendant's answer setting up the  plea of the statute. Nowebl a. Tea GO., 575. 

MALICIOUS PROSECUTION 

Q 10. S d c i e n c y  of Evidence a n d  Nonsuit. 
In  this action for malicious prosecution the evidence disclosed that  the 

relationship between the parties was tha t  of debtor and creditor and not 
that  of employee and  employer, and that  a prosecution for  embezzlement 
was instimted by the credi~tor against the debtor in regard to the account 
Held: Nonsuit was erroneous, and held further, even had the relationship 
been that  of employee and employer, the  evidence in this case disclosed want 
of probable cause. Gray v. Bennett, 707. 

MARRIAGE 

$ 3. Licenses and  Certificates of Health. 
The failure of parties contracting a malrriage to Ale the health certificate 

with the register of deeds a s  required by G.S. 51-14, does not invalidate the 
marriage, but only subjects the pnrties to  the risk of the statutory pennlty. 
Hall v. Hall, 275. 

MASTER AND SERVANT 

$j 1. The  Relationship in Uvneral. 
A laundry driver and collector on a commission basis who is personally 

charged with all  work brought i n  by him without any record being kept 
by the  laundry in regard to the individual accounts of the customers, the 
driver being personallv liable for  the entire account without regard to 
whether the customers pay and being personally responsible for the purchase 
and maintenance of his delivery truck, is  a debtor to the l a u n d q  on such 
ucco~ints and not a n  employee. Graft v. Bennett, 707. 

§ Be. Collective Bargaining. 
Where a member of a union alleges a contract with the union under 

which the union was given exclusive authority to prosecute the member's 
claim for reinstatement of employment after wrongful discharge, the theory 
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that  the memrber and the union a r e  co-principals of the union's agents will 
not preclude recovery on the contract for asserted failure of the offlcem and 
agents of the union to discharge the union's contractual obligations t o  prose- 
cute with due diligence the member's claim, since the union has authority 
to make such contract and may not defeat recovery thereon by asserting 
that  the member was a co-principal. C.S. 169.1. Glover v. Brotherhood, 35. 

Allegations held sufficient to state a cause of action in favor of union 
member for failure of the union to prwecute with diligence the member's 
claim for  reinstatement of employment. Ibid. 

I n  a n  action by a railroad employee against his union to recover for the 
alleged negligent failure of the union to prosecute the member's claim for 
~viustaternent of his employment after wrongful discharge, demurrer on 
the ground that  the employee, a s  well a s  the union, was entitled to prosecute 
the claim under the Railway Labor Act, 45 U.S.C.A 153(p) ,  is properly 
overruled when the complaint alleges a contract between the member and 
the union under which the union was given exclusive right to  prmecute the 
claim administratively and judicially, and the member was required to 
forego his right to prosecute the claim. Ibid. 

Where the National Labor Relations Board has declined to exercise juris- 
diction in the matter because the  amount of interstate and interlining busi- 
uess c a r r i d  on by the employer is less than the jurisdictional amount fixed 
by the Board, our State Court has jurisdiction of a n  action in tor t  brought 
by an m p l o j r e  to recover for his discharge because of his membership in 
:I labor union in violation of the State Right to Work Act, G.S. 95-81, (3.8. 
%-%. irrespective whether the conduct of the employer was a n  unfair labor 
practice within the purview of the National Labor Relations Act and not- 
withstanding that the employer's interstate o r  interlining business is such 
a s  to constitute it a n  industry affecting interstate commerce within the 
purview of the Federal decisions. Willard v. Hiiffman, 396. 

9 61. Actions for  Wrongful Discharge. 
Where, i n  a n  action for wrongful discharge, plaint i fh evidence fails to 

establish a eontnact of employment for  a flxed term, nonsuit is properly 
entered, since employment for  a n  indefinite and unfixed duration is  termin- 
able a t  khe will of either party. Wilkinson u. Mille, 370. 

Cj 24. Contributory Negligence of Injured Par ty  and  Intervening Neg- 
ligence. 

Liability under the doctrine of reepolldent superior is predicated upon the 
employer's liability for the negligence of the employee, and therefore the 
negligence of the employee o r  agent of defendant in driving a car with de- 
fective brakes cannot constitute intervening negligence insulating the in- 
dependent negligence of the employer in deliyering the car for use with de- 
fective brakes. Johnson v. Thompson, 665. 

MONEY RECEIVED 

1. Nature and Essentials of Right  of Action. 
Where it is established by the verdict upon supporting evidence that  the 

seller's agent pointed out certain timber a s  standing upon the seller's land, 
and t h a t  the purchase price was based upon the timber so shown, but that, 
by mistake, a par t  of the timbea shown was on the land of an adjacent owner 
and therefore was not conveyed by seller's timber deed, the purchaser, ir- 
respective of fraud, is  entitled to recover .that proportion of the purchase 
price represented by the timber standing on the adjacent land on the basis 
of money had and received. Deatz v. Matto@, 246. 
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The general rule that  money paid under a mistake of fact  may be recorered 
ordinarily as morley had and received, does not rtpply if the person receiving 
the payment is entitled in  equity and good conscience to retain it. Tadton v .  
Keith, 298. 

Where brokers, having a n  option on certain timber, point out t h e  boundaries 
of the timber to the purchasers but through mistake of fact par t  of the 
timber pointed out is on the land of a n  adjacent owner, the purchasers, 
upon the later discovery of the mistake, a r e  not entitled to recorer of the 
brokers for  the shortage, since the  brokers in  equity and good conscience 
a re  entitled to retain the commission for  their services. Ibid. 

MORTGAGES 

§ 31g. Decree of Foreclosure. 
A decree fo r  the sale of lands under foreclosure of a mortgage or deed 

of t rus t  is a n  interlocutory order .and t h e  bid at the sale is but a proposition 
to buy, and confirmation is essential to  the consummation of the sale and 
the transfer of title. Baker v .  Murphrey, 346. 

35c. Part ies  Who May Purchase - Cestuis. 
The ceetui que t r w t ,  either directly o r  through a n  agent, may purchase 

the property a t  a foreclosure sale conducted by the trustee. DeBruliE v .  
Harvev & Son8 Go., 161. 

The purchase of the property by the executors of the mortgagor will not 
be upset when the estate had been settled except for the mortgage at the 
time of the 8ale and the court had duly condrmed the sale with knowledge 
of the facts. Bolton v. HarrGson, 290. 

3 9 e ( l ) .  Grounds of Attack of Foreclosure. 
Where a deed of trust covers one tract in fee and the life estate of the 

feme mmtgagor in another tract, subject to prior liens, and only the 
tract conveyed in fee a s  security is  foreclosed and the proceeds of sale a r e  
exhausted i n  rthe payment of the prior liens, the validity of the foreclosure 
is not affected by the fact that the ccstai in the deed of trust foreclosed 
receives nothing out of the l ~ ~ w e e d s  of sale or the fact that  his indebtedness 
is hereafter discharged by application of the rents and profits from the 
lands in whiah the feme mo~tgagor owned a life estate. DeBrtcIrl ? .  H a r ' z ' q ~  
& B m  Co., 161. 

Evidence held in.sufficient to show that c e a t i ~ i  purchasing at  &ale agreed 
to hold title for beneflt of t h e  trustor. I b i d .  

Decree of confiration is binding on parties, including those represented 
by members of their class, and will not be set aside for fraud merely on 
evidence of inadequacy of the puwhaee price. Bolton, v .  Harri8ms, -W. 

Where the mortgagor dies intestate after decree of foreclosure but prior 
to confirmation, the mortgagor's heirs a t  law, to  whom the land descends 
subject t o  be sold to make assets t o  pay debts, a r e  necessary parties and a r e  
entitled to be heard a s  to  whether the  sale by the commissioners should be 
condmed, and a s  t o  heirs who a r e  not made parties the court is without 
jurisdiction to decree confirmation, and such heirs a r e  entitled to set aside 
the forecloanre and to a n  adjudication that  they own their proportionate 
part  of the lands subject t o  outstanding liens. Baker v. Murphrey. 346. 

$ 8@e(8). Bnrden of Proof i n  Action Attacking Foreclosure. 
Where the trustee's deed is regular upon its face, was duly executed and 

contains recitals which show compliance with the statutes regulating fore- 
closure of deeds of trust, the burden of proof rests upon the part? 8.-erting 
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irregularity in the foreclosure to prove same. DeBruhl v .  Harvev R Sons GO., 
161. 

MUNICIPAL CORPORATIONS--CO?L~~~U~~. 

gj l4a. Defects a n d  Obstructions in Streets a n d  Sidewalks. 
A contractor for the demolition of a building, who constructs a covered 

boardwalk adjacent the sidewalk to provide temporary walkway for p d e s -  
trians during the progress of the work, is under substantially the same legal 
duty to pedestrians a s  the city would be in the  construdion of the temporary 
boardwalk and its ramps a t  either end. Ingram v. Libes, 65. 

Seither a municipality nor a contractor, constructing a temporary board- 
walk adjacent the sidewalk for use of pedestrians during the demolition of 
a building, is a n  insurer of the safety of the boardwalk and i t s  mmps, but 
is under legal duty to exercise ordinary care in the construction and main- 
tenance of the boardwalk and ramps, and to take reasonable precautions to 
prevent injuries to  pedestrians using them in a proper manner and with 
due care. Ibirl. 

A contractor for  the demolition of a building, who constructs a covered 
boardwalk with ramps a t  either end for the temporary use of pedestrians 
during the time the sidewalk is blocked incident to  the work, is not negli- 
gent in  failing to build a cover over the ramps to protect the ramps from 
snow and  ice, nor does the construction of one of the ramps with a six inch 
fall  in about two and one half feet render s w h  ramp so steep as  to consti- 
tute negligence or t o  require the conetruction of a handrail. Ibid. 

Eridence held insufficient to be submitted to jury on issue of negligence 
in causing fall  of pedestrian on snow-covered ramp of temporary boardwalk. 

Ibid. 
I n  this action by a pedestrian to recover for  injuries sustained when he 

fell in  broad daylight on loose dir t  placed in the street incident to street 
repairs. the evidence .is held sufficient to warrant the jury's finding that  
plaintiff's own negligence contributed t o  his injury, and the cou~t ' s  charge 
on the issue of contributory negligence is held without prejudicial error. 
Boldridge v. Construction Co., 199. 

Z5b. Control a n d  Authority over Streets and  Sidewalks. 
A municipal corporation has the authority t o  repair its streets, notwith- 

standing tha t  the work necessarily involves inconvenience and annoyance 
to the public. BoMridge v. C m t r u c t i o n  Co., 199. 

8 33. Validity of, Objections to, and  Appead from Assessments. 
Assessments for public improvements a re  presumed valid. Broadzcau v. 

rishebwo, 232. 
In  a n  action to have paving assessments levied against plaintiffs' property 

declared invalid, a complaint alleging that  only one of the signatures of 
abutting property owners to the petition for improvements was valid, with- 
out alleging that the assessment was based on the petition, what other signa- 
tures appeared on the petition OF facts supporting the conclusion that  the 
other signatures were invalid, is insufficient to  state a cause of action, and 
demurrer to the complaint was properly sustained. Ibid. 

36. Sa ture ,  Validity and  Construction of Municipal Ordinances i n  
General. 

r n d e r  the doctrine of e j w d e m  gene&, where a statute o r  ordinance enu- 
merates items by specific words or  terms followed by general words or terms, 
the general refers to the same classiflcation a s  the specific. Therefore, a pro- 
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vision for "garage or other satisfactory automobile storage space" refers to 
n gapage or something in the nature of a garage or  of t h a t  classillcation. 
Chambers v. Board ot Adjustment, 195. 

Arguments tha t  a proposed housing project should be permitted under 
the zoning regulations of the city because of the urgent !housing needs, and 
ccnltra, that  i t  should be denied because of the annoyance and loss of proper- 
ty values which would result to  land owners in the area, involve policy and 
relate to political and not legal matters, i t  being the function of the court 
to construe a zoning ordinance a s  written. Ibid. 

Q 87. Zoning Ordinance a n d  Building Permits.  
Neither a housing authority, nor a planning board, nor a zoning board of 

a municipality has authority to waive a requirement of a municipal zoning 
ordinance. Chambas  v. Board of Adjustmtmt, 195. 

Where a municipal ordinance requires that multi-family dwellings in a 
residential district should have garage or other satisfactory automobile 
storage space provided on the premises, the municipal zoning board of 
adjustment is without authority to approve a housing project plan pro- 
viding only on-street parking. Ibid. 

A municipal zoning ordinance dividing the city into districts, with uni- 
form requirements in each class of district, is valid, and will not be held 
void because of power in the board of adjustment to waive side, rear and 
front yard requirements in a particular type of residential district. Ibid. 

Q 40. Violation a n d  Enforcement of Police Regulations. 
Certiorari to review action of municipal authorities in  applying a zoning 

ordinance presents the record as certified, and  authorizes the Court to re- 
view the record for errors appearing on its face, including the questions of 
jurisdiction, power and authority to  enter the order complained of, and 
objection tha t  the application for  the writ failed to specify the particular 
ground of objection is untenable. Chamber8 v. Board o f  Adjustment, 195. 

NEGLIGENCE 

Q 1. Acts a n d  Omissions Constituting Negligence in General. 
Reasonable care is that  degree of care which a reasonably prudent man 

would exercise under the attendant facts and circumstances to  prevent in- 
jury to others. Ingram v. U b e s ,  65. 

I n  a n  action seeking to recover damages solely for  personal injury result- 
ing from plaintiff's fall  on a ridge of dir t  placed i n  the street incident to  
the  performance by defendant of i ts  contract with the municipality fo r  the 
repair of t h e  street, plaintiff may not allege, in addition to  his cause of 
action based on negligence, a cause of action based on nuisance, since the 
asserted nuisance has its o ~ i g i n  in negligence, and plaintiff may not avert 
the consequences of contributory negligence by affixing to the negligence of 
the wrongdoer the label of nuisance. Boldridqe v. Construction Co., 199. 

Q 83.6. Res Ipsa Loquitur. 
While the doctrine of re8 ipsa Zoquitur applies in  proper cases when a n  

ixwtrumemtality is shown to be under the control of defendant a d  the nc- 
cident is such as does not occur in the ordinary course of things if the  per- 
son having control of the instrumentality uses proper care, the doctrine 
does not apply when all  the h c t s  a r e  known and testifled to, where more 
than one inference can be drawn from the evidence a s  to the cause of the 
injury, where the  existence of negligence is not the more reasonable proba- 
bility o r  the matter is left in conjecture, where i t  appears that  the accident 
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was due to a n  act of God or  the tortious ac t  of a stranger, where the in- 
strumentality is not under the exclusive control or management of defendant, 
or where the i n j u y  results from a n  accident a s  deflned by law. Lane v.  
Dorney, 15. 

g 4f (1 ) . Distinction between Trespasses, Invitees and  Licensees. 
A person paying the admission fee for the privilege of swimming in a 

public pond is a n  invitee. WiZkin8 v. Warren, 217. 

g 4f(B). Liability of Proprietors to Invitees. 
The proprietor of a store owes the duty to  his customers of exercising 

ordinary care to  keep that portion of the premises designed for  their use 
in a reasonably safe condition so a s  not to expose them unnecessarily to 
danger, and to give warning of hidden dangers o r  unsafe conditions of which 
the proprietor knows or  in the  exercise of reasonable supervision should 
know. Gamer v. Greyhound Corp., 151; Spell v. Smith-Dough8 Co., 289. 

A proprietor is not a n  insurer of the wfety of his customers, but may be 
held liable only for injuries resulting from negligenee on his part. Ibid. 

Tbe doctrine of re8 ipsa loquitur does not apply to  a fall  of a customer 
on the premises of a store. Gamer zr. Greyhound Corp., 151. 

While, in a customer's action to recover for  a fall a t  the entryway of 
a store, the evidence is  to be considered in the light must faoorahle to 
her, allegation that  the place in question was slippery and uneven is to 
be disregarded when there is no evidence that the entryway was worn, 
broken or structurally imperfect. Ibid. 

Evidence tending to show that  the entryway to a store abutting some 
12 feet along the sidewalk was even with the sidewalk a t  one end and 
was elevated some 6 inches above the sidewalk a t  the other end because 
of the grade of the street, does not disclose negligence in the construction 
or maintenance of the entryway. Ibid. 

Evidence that  the entryway of a store had a declination of some 6/10 
of a foot in the 42 inches between the doors of the store and the side- 
walk does not disclose negligence in the construction or maintenance of 
the entryway. Ibid. 

bvidence held insufficient to show that  proprietor of store should have 
anticipated that  customer would fail  to perceive difference in levels because 
of asserted optical illusion. Ibid. 

The proprietor of a store is not under duty to  warn customers of a 
condition which is obvious, nor under duty to provide handrails a t  a step- 
down of some 6 inches to bhe sidewalk a t  one end of the enbance to the 
store. Ibid. 

The proprietor of a pond maintained for  public swimming L not a n  
insurer of the safety of his patrons, but  is under duty to  exercise ordinary 
care to mainlain the premises in a reasonably safe condition for all  or- 
dinary and customary uses by his patrons. Willcins v. Warren, 217. 

Evidence held for  jury in this action to recover for injuries resulting 
when plaintiff struck his head on submerged wall after diving from dam 
of public swimming pond. Ibid. 

Plaintiff's evidence to  show &hat he was a n  invitee and fell to  his injury 
while standing on the platform of defendant's warehouse, when his heel 
crushed through a rotten board, but plaintiff's evidence further tended to 
show that  there was nothing in the appearance of the board to show tha t  
it  was defective and that  i t  looked sound from both the bottom and top. 
Held: Nonsuit was proper, since the evidence fails to show that  a reason- 
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able inspection on the part of the proprietor would have disclosed the 
hidden defect which caused the  injury. &gel$ v. &mith-Douglas Co.. 28i). 

The proprietor of a restaurant is under duty to maintain the premises 
in  such condition a s  a reasonably careful and prudent operator would 
deem su&ient to protect patrons from danger while exercising ordinary 
care for  their own safety. Wagona  v. &ledge, 559. 

The proprietor of a rwtaurant  cannot be  held liable for  injuries re- 
sulting to  a patron from a condition of the premise& unless the proprietor 
could and should have reasonably forseen that such condition was likely 
to  cause injury. Ibid. 

E ~ i d e n c e  held insutacient to  show that  proprietor should have antici- 
pated that  condition of premises was likely to cause injury. Ibid. 

While the proprietor is not a n  inaurer of the safety of invitees, he is 
under duty to  exercise ordinary care to keep the aisles and gassage- 
ways where customers a r e  expected to go i n  a reasonably safe condition 
so  a s  not unnecessary to expose them to danger, and to give warning of 
hidden dangers o r  unsafe conditions of w u c h  the proprietor has know- 
ledge or of which he should have known in the exercise of reasonable 
supervision and  inspection. Watera v. Hawis, 701. 

Where the substance upon which a customer falls is placed on the 
floor by the proprietor or Ms employees, no evidence tending to shov 
actual o r  constructive knowledge of the proprietor is necessaly, since n 
person is deemed to have knowledge of his own o r  his employees' acts. Ibid. 

Where there is no evidence as to the source of a substance on the floor 
causing the fall  of a cusrtomer, the customer may not ordinarilr recover 
for the resulting injury unless he makes i t  appear tha t  the substance had 
remained on the floor for  such length of time that the proprietor knev  
or by the exercise of reasonable care should have known of its existance. 
Ibid. 

Where the nature of the business is such tha t  the praprietor ma1 reason- 
ably anticipate the  presence of grease and oil on the floor, and the pro- 
prietor has personal knowledge of the unkept condition of the floor, and 
fails t o  provide adequate light to  enable a customer to see where he is 
going, the proprietor may be liable for  a fal l  of the customer resulting 
from a greasy substance on the floor without proof that  the substance 
had been on the floor a t  this particular place for  a sufficient length of time 
to charge the proprietor with constructive knowledge thereof. Ibid. 

Evidence that  the proprietor of a warehouse personally conducted a 
customer on a trip to  look a t  used refrigerating equipment, that  there 
was trash on the  floor and that  proprietor failed to provide sutacient arti- 
ficial light o r  use available facilities for letting in sufacient natural light 
to  enable the customer to see where he was going i8 held sufficient to 
overrule a nonsuit in a n  action by the customer to recover for a fall  re- 
sulting when h e  stepped on some greasy substance on the floor. IbM. 

Bvidence tending to show that  a customer fell on his hip, fracturing a 
hip bone adjacent to a thick billfold carried in  his pocket, is i n s d c i e n t  
to  show contributory negligence of the customer in s o  carrying the bill- 
fold, since no injury of such nature could have been forerreen from c a r v i n g  
a billfold in  such a manner. IbM. 
A customer will not be held contribntorily negligent in waking  along 

a dark aisle with trash on it when the customer is conducted and direct& 
on the trip by the proprietor. Ibid. 
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g 3. Proximate Cause in  General. 
There can be more than one proximate cause of an injury. J,awttr~ I: .  Gavtl- 

Ner, 540. 

8 6. Concurring Negligence. 
An injur>- may be the result of separate and distinct proxiniute causes 

acting independently of each other if they join and concur in producing 
the result complained of. Daiwwlt 2;. Joltneon, 307. 

g 7. Intervening and  Insulating Negligence. 
Xegligence of one party cannot be insulated by the negligence of another 

so long as the negligence of the first continues to be a proximate cause of 
the injury. Lamm v. Gardner, 540. 

g 11. Contributory Negligence of Persons Injuped in General. 
An affirmative finding by the jury on the issue of contributory negli- 

gence precludes any recovery based on defendant's negligence. Roldr idge 
I.. Coitstr~rotio?~ Co., 199. 

The fact< constituting the basis of the defense of contributory negligence 
must be ywcifically pleaded. Rlinr~ev  v. Jernigan, 657. 

g 16. Pleadings. 
hcth or fi~missions relied on as  constituting contributory negligence ~ ~ ~ 1 s t  

be specifically pleaded by defendant in his answer and proven by him on 
the trial. Skinner 2;. Jerniyan, 657. 

g 17. Presumptions and  Burden of Proof. 
Negligence is not presumed from the mere fact of injury. B o ~ d  v. Harpcv, 

334. 
Negligence is not presumed from the mere fact of injury, but plain- 

tilf has the burden of proving negligence and proximate cause, and when 
he relies upon circumstantial evidence, he  must establish negligence and 
proximate cause a s  a reasonable inference from the facts proved and not 
c i r c ~ r n s t a u c ~ ~  which raise a mere conjecture or surmise. Lane v. Dorney, 15. 

g 19a. Sumcienca. of Evidence - Questions of Law and  of Fact. 
Whether there is enough evidence to support a material issue is a matter 

of law. Larte v. Dorney, 15. 
What is negligence is a question of law, and when the facts a re  admit- 

ted or established i t  is for the Court to  determine whether negligence exists 
or not, and if so whether it  is a proximate cause. Hudaon v. Transit  Co., 435. 

lBb(1) .  Sufficiency of Evidence of Negligence on  Nonsuit in General. 
While it is not uecessary that  negligence be established by direct evi- 

dence and may be established by attendant facts and circumstances which 
reasonably warrant the inference of negligence, such inference must be 
more than a mere conjecture or surmise and be a legitimate inference from 
established facts. Boyd v. Harper,  334. 

When all the evidence, considered in the light most favorable to plain- 
tie,  fails t u  show actionable negligence on the part of defendant, or clearly 
establi-hes that  the injury was independently and proximately produced 
bp the wrongful act, neglect, or default of an outside agency or  responsible 
third per-on, nonsuit is proper. Hudson v. Transit Co., 435. 

a 19c. Nonsuit for  Contributory Negligence. 
Only evidence of contributory negligence which is supported by allega- 
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tion should be considered on motion t o  nonsuit. Bkhner  v. JernZgan, 657. 
A motion for judgment of nonsuit on the ground of contributory negli- 

gence will be granted only when plaintifP'e own evidence establishes the 
faots necessary to show constributory negligence so clearly that  no other 
conclusion can be reasonably drawn therefrom. Johnson v. Thompson, 685; 
Waters v. H a d ,  701. 

In  an ad ion  alleging the joint and  concurring negligence of two drivers 
a s  the proximate cause of plaintiffs' injuries, there being no conflict in  
the evidence a s  to the negligence of one of the drivers, the submission of 
a n  issue a s  to whether plaintiffs' injuries were the result of the joint and 
concnrring negligence of both defendants enables the other defendant to  
present his contentions that  he was not negligent or that  his negligence 
was not the proximate cause of the injuries, and his objection to the form 
of the issue cannot be sustained. Darrock v. Johnson, 307. 

NUISANCE 

$j 1. Private  Nuisance in General. 
I n  a n  action seeking to recorer damages solely for personal injury re- 

sulting from plaintiff's fall  on a ridge of dirt  placed in the street incident 
to the performance by defendant of its contract with the municipality for 
the repair of the street, plaintiff may not allege, in addition to his cause of 
action based on negligence, a cause of action based on nuisance, since the 
asserted nuisance has its origin in negligence, and plaintiff may not avert 
the consequences of contributory negligence by amxing to the negligence of 
the wrongdoer t h e  label of nuisance. Boldridge v. Construction Co., 199. 

A municipal corporation has the authority to repair its streets, notwith- 
standing t h a t  the work necessarily involves inconrenience and annoyance 
to the  public. Ibid. 

8 4. Abatement a n d  Damages. 
Where a private corporation, in developing a residential area, lays out 

streets and drains so  a s  to collect and discharge the surface waters through 
a culvert under a street upon the lands of an ajacent owner, and the 
streets a re  thereafter dedicated to  and accepted by a municipality, the 
interest of the public precludes abatement. Wiseman v. Construction Co.. 
521. 

$j 6a. Nuisances P e r  Se. 
-4 junk yard is not a nuisance per se. 8. v. Brown, 54. 

PARTIES 

$j 4 $6. Representation of Class. 
Persons in posve may be represented by members of their class. Boltotz 

v.  Harrison, 290. 

PARTITION 

$j 4c. Sale f o r  Partition. 
Where, in partition proceedings, the fact of cotenancy is established and 

the owners of the land a r e  before the court, the court has  the power to 
order sale for partition. Moore v.  Lewis. 77. 
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PAYMENT 
8 7. Application of Payment. 

Where a lienholder accepts a chose in action in the sale of the debtor's 
property by the receivers, discharging the liens, the amount realized upon 
sale of the chose is not a voluntary payment by the debtor, and the debtor 
is not entitled to direct the application of the payment, nor is  the creditor 
entitled to do so upon failure of the debltor to make such direotion, but the 
payment must be applied equally to all  debts secured by the lien. Paz$?~g 
Co. v. Speedways, Inc., 358. 

8 9. Burden of Proving Payment. 
'Payment is a n  affirmative defense whioh must be establislicrl hy the p:trty 

claiming its protection. Paving Co. v. Speedwatls, Inc., 3.58. 

PLEADINGS 

Ij 3a. Con~plaint-Statement of Cause of Action in General. 
Where a complaint merely alleges cor~clusions and not the facts support- 

ing the asserted conclusions, it fails to s tate  a cause of artion and is dc- 
murrable. G.S. 1-127(6). Rroadwa2/ v.  Aahcboro, 232. 

8 15. Oltlce and Effect of Demurrer. 
A demurrer admits, for the purpose of testing the sufliciency of the  plead- 

ing, all facts well pleaded in the complaint. Glover v. Brotherhood, 35. 
A demurrer is apposite in  any kind of judicial proceeding to raise the 

question whether, admitting the facts alleged to be true, the prnceediw 
can be maintained. Turner v. Board of Education, 456. 

8 19c. Demurrer  fo r  Fai lure of Complaint to State Cause of Action. 
I f  the facts alleged in the complaint, taken a s  true and liherally eon- 

strued in favor of the  pleader, a r e  sufficient to s tate  a cause of action, 
demurrer should be overruled. Glover v. Brotherhood, 35. 

Where plaintiff files an amended complaint, in  compliance with the order 
of the court, stating with particularity the facts relied on a s  constituting 
the basis of t h e  action, a demurrer to the amended pleading will be de 
termined on the basis of whether the particular grounds for relief alleged 
in the  amended complaint a re  sufficient to constitrlte a cause of action. 
Lumber Co. v. Pamlico Cowntv, 681. 

8 !20%. Form a n d  Effect of Judgment upon Demurrer. 
An action should not be dismissed upon demurrer when the complaint 

states a good cause of action in a defective manner, since plaintiffs' are  
entitled to move for leave to amend, if so advised. G.S. 1-131. Elliott 1:. 

Coas, 185. 
Where a demurrer is  sustained for failure of the complaint to state 

facts sufficient to constitute a cause of action, but not because the (.om- 
plaint affirmatively disclosed a defective cause of action, the action should 
not be dismissed, since plaintiff may move for leave to amend in accordanct9 
with (3.9. 1-131. Lumber Co. v. Pamlico County, 681. 

& 21. Necessity for and Time of Motions to be Allowcd to Ammd. 
Plaintiff has  the right to move for leave to Ale a n  amended complaint 

upon three days' notice after judgment sustaining a demurrer from which 
no appeal is  taken, but he does not have the right to file such amend- 
ment without notice and withont leave, 0.8. 1-131, and such amended 
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complaint filed without notice or leave is  properly dismissed, and the de- 
fendant may thereafter move that the nction be dismissed for failure to 
comply with the statute. Dtidleu v Dudley, 95. 

S4. Variance. 
In  n trial by the court under agreement of the parties, a s  well a s  in  

a trial by a jury, i t  is required that  there be both alkgata  and probata, 
and the two must correspond. Lumber 00. v. Chair Co., 71. 

A plaintiff must make out his case secundzrm allegata. DeBriikl v.  H a r v c ~  
& S o ~ s  Cn., 162. 

PRINCIPAL AND AGENT 

8 13c. Relevancy and  Competency of Evidence of Agency. 
Testimony of a declaration of a n  alleged agent is not admissible to  prove 

either the fact of agency or to establish i ts  nature or extent. Sledge v. Wag- 
oner, 559. 

PROCESS 

2. Issuance and  Time of Service. 
Where process issued to the sheriE of one county is returned without 

ally notation thereon but  with a n  accompanying letter stating thnt the 
clefendnnt named is in another county, the ac t  of the clerk in marking 
through the name of the  first county and writing above it  the name of the 
second countx, so that the process is directed to  the sheriff of the second 
conntr, amounts to the issuance of new process and institutes a new action 
as  of the date of the later issuance, and service by the sheriff of the second 
county meets all  the requirements of the law. Morton v. Ins. Oo., 722. 

Statutory provisions for  a chain of process is to maintain the original 
date of the commencement of the action where the suit may be affect@ by 
the running of a s tatute  of limitations, the  pendency of another action or 
a time limit of a n  enabling act, G.S. 1-95, and the statute does not pre- 
clude the issuance of a second original process after discontinuance of 
the first. IHd.  

The date of summons is p r i m  facie evidence of the date of issuance. G.S. 
1-58.1, but if the date  of issuance is material the court may hear evidence 
;u~cl determine the true date thereof. Ibid. 

9 4. Alias a n d  Pinries Summonses a n d  Discontinuance. 
Where process is never served and no notation for the reason for non- 

service or of a n  extension of time for  service is made thereon, and no 
alias summons issued, there is a discontinuance of the action commenccd 
by the issuance of the summons. G.S. 1-98. Movton v. Ins. Co., 722. 

9 4 s. Omcera who May Serve. 
Where process issued to the sherifY of oue county is returned and the 

clerk strikes through the name of the county and inserts the name of a 
second county, so tha t  the process is directed to the sherw of the second 
county, the fact  that  the sheriff of the second county signs i t  a t  the place 
for the sigllature of 'the sheriff of the first county is immaterial, it ap- 
pearing from the amdavit of the clerk that  the summons was served by 
the sheriff of the second county, and further, the court will take judicial 
notice of the person who is the sheriff of the county. Morton v. Zna. Co., 722. 

g 6. Service by Pablication. 
Where the affidavit for service by publication, the order of publication 
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and the published notice, give notice to contingent remaindemen of the 
institution of a n  action "concerning real estate of which the Superior Court 
of the said county has jurisdiction," the service by publication is defective. 
MenzeZ 9. Mmzel,  849. 

8 8c. Service o n  Foreign Corporation by Service on  OWcer o r  Agcnt 
i n  This State. 

Findings to the effect that  the majority of the omcers and d i rk tors  
of a foreign corporation maintained their ofaces in this State, that  meet- 
ings of its board of directors was held here except for  one meeting a year 
under the requirement of the state of its incorporation, that  itb officers 
within this State purchased substantial quantities of merchandise here 
for  the corporation, that  its accounting is performed here, etc., a re  suf- 
ficient to support adjudication that service on the corporation by service 
on its president and esecutive officer in this State constituted valid serv- 
ice. Belk .a. Department Store, 99. 

§ 812. Service on  Foreign Insurance Companies. 
Compliance with G.S. 58-150 by a foreign insurance company gives i t  

the right to sue and be sued in our courts under the rules and Statute8 
applicable to domestic corporations and designates the State Commissioner 
of Insurance i ts  true and lawful attorney upon whom all lawful p r o w s  
against it may be served, but does not constitute Wake County the princi- 
pal office of such company for the purpose of determining venue. Crain  m i d  
lloabo, Znc., v. Constr~tction Co., 106. 

§ 16. Actions fo r  Abuse of Process. 
The issuance of execution against the person of defendant on order to 

show cause after defendant had failed to pay in full in  judgment award- 
ing punitive damages against him, even though the execution was issued 
after defendant's refusal to convey to plaintiff his homestead, cannot be 
made the basis of a n  action for  abuse of process, since there is no evi- 
dence of abuse or misuse of execution after its issuance. Bmbow v.  C'audlc, 
371. 

QUIETING TITLE 

5 2. Proceedings. 
In  action to quiet title, defendants' pleas of the bar  of statute of limi- 

ta~tions and the acquisition of title by them by adverse pomession a re  affir- 
mative defenses and not a cross-action. Edwards v. Arnold, 500. 

G.S. 1-52(10) is not applicable to actions to remove cloud on title. Zbid. 
In an action to remove a cloud on title a complaint alleging that d e  

fendants claimed under a receiver's deed and that  the trustee in  a prior 
deed of trust executed by the debtor was not a party to  the receivership 
proceedings, is  demurrable, since the mere fact that  the trustee in the 
deed of trust was not a party does not in  itself render the receiver's deed 
ineffectual. Lumber Co. v. Pamlico County, 681. 

Where the complaint in a n  action to quiet title avers that  the deed under 
which the defendants claim was ineffectual because of the insufficiency 
of the description, with further averment that  the deed purported to con- 
vey the land described in the complaint, is dernurrable, since if the de- 
scription in the deed is ambiguous and insufficient the complaint would seem 
insufficient for failure to identify the lands claimed by plaintiff. Ibid. 
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RAPE 

8 4. Snfaciency of Evidence and  Nonsuit. 
The evidence tending to show the guilt of each defendant, including the 

conf'ession of each in the presence of the others, is  hem sufficient to show 
that  each had sexual intercourse with the prosecutrix by force and against 
her will, and discrepancies in the testimony of the prosecuting witness a s  
to circumstances preceeding the commission of the offenses do not justify 
nonsuit. 8. v. Bryant, 113. 4 

RECEIVERS 

8 9. n t l e  and  Possession of Property. 
Where the debtor has executed a deed of trust on certain of his realty 

prior to the receivership, the receiver duly appointed obtains al l  right, title, 
and interest of the debtor in the propexty and may convey such interest, 
subject to  whatever encumbrances exist against the praperty, notwithstand- 
ing that  the trustee is not a party in the receivership proceedings, although 
the trustee would be a necessary party to a n  action to foreclose the deed 
of trust. Lumber Co. v.  Pamlico Countu, 681. 

REFERENCE 

3 9. Exceptions to Referee's Report  and  Preservation of Grounds of 
Review. 

The objective of a compulsory reference is to eliminate uncontroverted 
items so a s  to simplify the scope of the jury's inquiry, and therefore the 
exceptions to the flndings should be specifically directed to those relating 
to the particular items controverted, and a party may not take broadside 
exceptions to the findings. Qodwin v. Hinnant, 328. 

g 14% Preservation of Right to Jury Trial. 
A provision in a n  order of re-reference that  the panties should have 

twenty days from the referee's report in which to flle exceptions cannot 
have greater force than the statutory limitation, G.S. 1-195, and does not 
impair t h e  discretionary authority given the court by G.S. 1-152 to ex- 
tend the time for filing such exceptions. Godwin v. Hinnant, 328. 

Defendant may waive his right to  trial by jury on appeal in a com- 
pulsory reference by failing to comply with the statutory procedure for 
the preservation of such right, and likewise the glaintifP may waive de- 
fendant's failure to  follow the statutory procedure by failing to  challenge 
the sufficiency of defendant's exceptions and by failing to object to the 
submission of the issue to the jury. Ibid. 

An exception to a n  order of t h e  court extending the time for flling ex- 
ceptions to the report of the referee i s  not a challenge to the sufficiency 
of defendant's exceptions to the findings or to the submission of the issue 
Lo the jury. Ibid. 

REFORMATION OF INSTRUMENTS 

# 1. Nature a n d  Grounds of Remedy i n  Qeneral. 
Where the intended grantee has died before delivery so that  no title 

could pass t o  him under the deed, the heirs cannot have the deed reform- 
ed by inserting the name of the ancestor. Elliott v. Goss. 185. 

(5 8. Burden of Proof. 
In  order to correct an instrument on the ground of mutual mistake of 
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REFORMBTION OF INISTEUMEWTS--CO~~~I~U~~. 

the parties, the evidence must be clear, strong and convincing, and whether 
a party has offered the requisite intensity of proof is for the determfn- 
ation of the jury, or for the court when a trial by jury is waived. Ins. Co. 
v. Lambeth,  1. 

SALES 

9 15. Implied Warranties. 
When the seller has knowledge of the use for which the buyer yur- 

chases the goods, and the buyer relies on the skill and ercperience of the 
seller for  t h e  suitability of the goods for such purpose, there is an im- 
plied warranty that  the goods a r e  reasonably fit for such purpose, but 
there is no implied warranty that the goods sold a r e  At for a particular 
purpose if the seller is not informed thereof or has no express or implied 
knowledge of such purpose. Lumber Co. v. Chair Co., 71. 

Findings that  the law implies a warranty that the goods a re  reuson- 
ably suitable for the purpose for which sold, but that there is no implied 
warranty of fltness for a particular purpose if the seller has no express 
o r  implied notice thereof, a r e  not inconsistent. Ibid.  

The burden is upon the buyer to prove by the greater weight of the 
evidence the warranties of the seller relied on, the breach thereof by the 
seller, and the resulting damage. Ibid. 

Findings of fact by court held to relate to issues of express and inl- 
plied warranties raised by pleadings. Ibid.  

Where goods a re  bought and sold for  a particular use there is an im- 
plied warranty that  the goods a re  reasonably fit for such use. Jones n. Mills, 
Znc., 527. 

Circumstan~tiinl evidence held suficient to show that  feed bought and sold 
for laying maah contained nicarbazin, rendering it  unflt for feeding to a 
laying flock. Ibid.  

Ordinarily the measure of damages for  the breach of implied warranty 
is the damage proximately caused by such breach, but wheu, nt the con- 
clusion of the evidence, the parhies stipulate the measure of damage8, mi 
instruction in strict accord with such stipulation will not be held for error. 
Zbid. 

SCHOOLS 

rJ 4b. County a n d  City Boards and  Superintendents. 
A county board of education is a body corporate and may sue and be 

sued in its corporate name. NcLaughZin v. Beasley, 221. 
In a suit to restrian a county board of education from proceeding fur- 

ther with its plans for the purpose of a school site and from erecting a 
consolidated school thereon, t h e  demurrer ore tenus is properly sustained 
a s  to  the individual members of the board in  their individual capacity, 
since a s  individuals they possess no authority to exercise any of the powers 
 ought to be enjoined. Ibid.  

Local boards of education a re  given general control and supervision 
of all matters pertaining to the public schools in their respective units 
except such as  the law assigns to the State Roard of Education o r  other 
authorized agency, G.S. 115-54, G.S. 115-8, and local boards have authority 
to select, hire, direct and supervise employees to care for school buildings 
and grounds within their respective units, and a n  employee engaged to per- 
Porn such duties and paid by a City Board of Education is an employe? 
$>f the City Board and not the State Board of Education. T w v c ~ .  r. Rout d 
* , f  Wdrtcutio~t. 4.50. 
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6a. Selection of School Sites. 
The selection of school sites is  a discretionary power vested in  the 

county board of education alone, which authority i t  may exercise on17 
a t  a duly constituted meeting, and therefore a suit to restrain the selec- 
tion of a particular school site is properly dismissed upon demurrer ore 
ta tus  when the suit is not instituted against the board of education a s  
a corporate entity and such board, as  distinguished from the individual 
members comprising the board, is not served with process. The flling 
of answers by the board of education and the board of commissioners of 
the county can have no effect upon the sufficiency of the  complaint to 
s tate  a cause of action. YcLazlghli?~ v. Beasleu, 221. 

Consent judgment was entered that  the site for a consolidated school 
should be within % mile of the junction of two higlnvnys. The highway 
terminating a t  its juncture with the other divided iuto two prongs be- 
fore i t  joined the other, and i t  appeared that  the s i te  selected by the 
board of education to the west of the junction had all but 150 feet of its 
1,000 foot frontage within 1h mile radius of the west prong of the junc- 
tion, and that  the area to be served bx the consolidated sehool was some 
22 miles across. Held: The site was within the intent and purpose of the 
consent judgment. Board of Eduoation v. Mawz, 493. 

$j 8e. Liability t o r  In ju ly  to Employees. 
I n  proceedings to recover for  injury to a school pupil resulting from 

the alleged negligence of a n  employee while operating a power mower 
on the school ground in the course of his employment, the demurrer of 
the City Board of Education is  properly sustained when the injury occur- 
ed prior to  the effective date of Chapter 1256, Session Laws of 1955, since 
the City Board was then clothed with governmentol immunity. The Sta- 
tute lifting the governmental immunity of such local boards for such 
injuries, has prospective effect only and waives gorernmental immunity 
only on condition and to the extent that  the local board has obtained lia- 
bility insurance. T~crner v. Board of Edzrcation, 466. 

SEARCHES AND SEIZURES 

8 2. Requisites and  Validity of Warrant.  
Information radioed by one patrolman to another is sufficient informa- 

tion within the meaning of G.S. 18-13 to authorize the  second patrolman 
to make the affidavit and to authorize the clerk of a genelwl Countp court 
to issue a search warrant. El. v.  Bass, 728. 

SOLICITORS 
3. Duties and  Authority. 
A solicitor is a n  oficial of the court and is vested with important dis- 

cretionary powers some of which, like the power to enter a nolte proeequi, 
a r e  quasi-judicial in nature. S. v. Fumnage, 616. 

STATE 
3a. Tort  Claims Act--Nature, Scope, and  Procedure. 
While formal pleadings a re  not required in a proceeding under the State 

Tort Claims Act, the jurisdiction of the Industrial Commission must be 
invoked by affldavit in duplicate setting forth facts sufficient to identifS 
the employee whose alleged negligent act caused the injury and a brief 
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STATE-Continued. 

statement of the facts constituting the basis of the claim. Turner v. Board 
of Education, 456. 

A claim under the State Tort Claims Act may be challenged by demurrer. 
I b i d .  

Where claim under the State Tort Claims Act is filed against both a 
City Board of Education and the State Board of Education, demurrer there- 
to cannot be sustained if the proceeding can be maintained against either 
of respondents. Ibid. 
3 3e. Tor t  Olaims Act-Appeals. 

The findings of fact by the Industrial Commission in a proceeding un- 
der the State Tort Claims Act a re  conclusive when supported by compe- 
tent evidence even though there be evidence which would s u p p o ~ t  a con- 
t ra r r  finding. Gordon v. Hiykzcau Com., 645. 

g 3b. Tort  Claims Act-Negligence of State  Employee. 
A person employed by a City Board of Education to do maintenunce 

work on the city school grounds is not a n  employee of the State, and 
demurrer of the State Board of Education is properly sustained in pro- 
ceeding against i t  under the State Tort Claims Act to recover for the 
negligence of such employee in the discharge of his duties. Turner v. 
Board of Education, 458. 

kridence tending to show that  a n  employee of the State Highway Com- 
mission was driving a truck a t  a speed of 15 to 20 m.p.h. downgrade, 
that  the brakes suddenly failed, that  the truck gathered momentum and 
that  the right front wheel came off a t  a sharp curve causing the vehicle 
to overturn, resulting in the injuries in  suit, but that  the driver did 
not lose control until after the brakes had failed, and t h a t  he  then did 
everything possible to avoid the hishap, held insufficient to show negli- 
gence on the par t  of the driver. Cordon v. H i g h m u  Oom., 645. 

The evidence tended to shorn that  the brakes of the truck in question 
suddenly gave way while it  was traveling downgrade, that  it  gained mo- 
mentum and a front wheel came oft' on a sharp curve, causing i t  to 
overturn, resulting in the injuries in  suit. The evidence further tended 
to show that  the trnck hnd been inspected before being placed in service, 
and t h a t  it had been operated without mishap for one week prior to the 
occasion in suit, and there was no evidence that  the inspection and re- 
pair of the truck were improperly done. Held: The evidence is insufi- 
cient to show that  respondent sent the passengers out in a truck known 
to be in such conditiou as  to endanger their lives or safety. Ibid. 

STATUTES 

g 5a. General Rules of Construction. 
The primary rule in the construction of a statute is to ascertain the in- 

tention of the  General Assembly. Buevlu v.  Tolbwt, 27. 
Under the doctrine of ejusdem generis, where a statute or ordinance 

enumerates items by specific words or terms followed by general words or 
terms, the general refers to the same classification a s  the specific. Therefore, 
a provision for "garage or other satisfactory automobile storage space" re- 
fers to a garage or something in the nature of a garage or of that  classifi- 
cation. Chambers v. Boavd of Adjustment, 195. 

Where a statute employs words of general enumeration following those of 
specific classification, the genernl words will be interpreted to fall  within 
the same categorr ns those s1)ecifically enumernterl under the luas in~  cjv8rfana 
npjtp)-;,r Twrn~v 1. R o a d  of Etl~rcatiov. 456. 
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STATUTEIS-Continued. 

Q 6. Construction in Regard to Constitutionality. 
Every presumption is to be indulged in favor of the constitutionality of a 

statute. 19. v. Fumnage, 616. 

Q 10. E%ective Date a n d  Retroactive Effect. 
The statutory provision tha t  fewer than !three persons may acquire all the 

capital stock in a corporation without impairing its capacity to act a s  a cor. 
porntion, G.S. 55-3.1, cannot be given retroactive effect so a s  (to divest a party 
of hie vested right to hold the individual stockholders liable in regard to a 
transaction transpiring prior to the effective date of the statute a t  a time 
when there were only two stockholders of lthe corporation. U. S. Constitu- 
tion, Article I, Section 10, N.C. Constitution, Article I, Section 17. Leete? 
Brother8 v.  Ins. Co., 565. 

TAXATION 
$j 29. Levy and  Assessment of Income Taxes. 

The 1967 amendment of G.S. 105-147(9)d enlarges the ,time for a loss car- 
ryover  and permits a taxpayer in  computing its income tax  for  the year 
1957 to bring forward losses for  the prior five years a s  a credit, against in- 
come, and the contention that  the 1957 act is  prospective in efPeat only is un- 
tenable since the 1957 act  has no saving clause and therefore a prospective 
interpretation mould deny taxpayers the right to deduot any losses for  the 
years prior to its effective date. Pi lkhgton Co. v. Currie, 726. 

Ij 38c. Recovery of Tax Paid under  Protest. 
Statutory provision precluding injunction against the collection of a tax 

unless assessed for a n  illegal or unlawful purpose, but permitting the tax- 
payer to pay a tax under protest and bring action to recover the monies sc, 
paid, accords the taxpayer due process and is constitutional. Kirbpatriok 1. 

Currie, 213. 
A taxpayer electing to pursue the remedy provided by G.S. 105-267 must 

comply with the conditions precedent set forth in the statute for  the insti- 
tution of a n  action to recover the tax, and if the taxpayer fails to allege 
and prove demand for  refund of the monies paid within thirty days af ter  
payment nonsuit i s  proper, since failure to make such demand forfeits the 
right to instiixte the action. Ibid. 

An action for the recovery of a tax paid under protest, originated in  the 
Superior COUF~, without compliance with the conditions precedent t o  the 
institution of such action, cannot be maintained under the provisions of 
G.S. 1054266.1, since this statute provides an alternative remedy if the tax- 
payer elects to seek administrative review instead of instituting action tc  
reco17er the monies paid, and relates solely to proceedings begun by request 
for administrative review. IbZd. 

Ij 40c. Foreclosure of Tax Lien. 
Foreclosum of taxes against land held by entireties may not be maintain- 

ed against husband alone. Edwards v.  Arnold, 500. 

Ij 412. Valldfty of Tax, Titles a n d  Deeds. 
The purchaser a t  a tax foreclosure sale and \those claiming under him a r e  

charged with notice of vitiating objects appearing on the face of the record. 
Edward8 v.  Arnold, 500. 

G.S. 1-62(10) is  not applicable to an action to remove cloud from title 
I h i d .  
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TORTS 
8 8. Right  to Contribution Among Tort-Feasors. 

G.S. 1-240 does not contemplate that  a panty brought in a s  a n  additional 
defendant should pay more than her pro rata  part of the verdiot rendered 
against the original defendants. Jordan v .  Blackwelder, 189. 

Where the insurer for  the  additional defendant has paid medical and 
hospital bills of the injured person, and ithe parties stipulate that  the court 
might, in  its discretion, deduct such amount from the verdict of the  jury, 
upon the jury's verdict for plaintiff against the original defendants, and in 
favor of the original defendants against the additional defendant on the cross- 
aotion, the court should render judgment for  plainti8e against the original 
defendants for the amount of the verdict and in favor of the original de- 
fendants against the additional defendant for one half the amount of the 
verdict less the sums paid for medical and hospital bills, and it  is error for 
the court to deduct such amount from the verdict before providing for con- 
tribution. Zbdd. 

TRESPASS 

8 lg. Intermit tent  and  Continuing Trespass. 
Where a private development company collects and discharges surface 

waters lthrough a drain under a street the continuing damage to the land 
of the lower proprietor results from >the single original wrong in the  con- 
struction of the drain and is not a continuing trespass. W i s m n  v. Con- 
strz~ction Co., 521. 

TRIAL 

8 5 % .  Stipulations a n d  Pre-Trial. 
Appeal from a provision of a pretrial order fixing the issue and the rule 

for  the admeasurement of damages is premature and will be dismissed, since 
the trial judge has the discretionary power to modify same. G.S. 1-169.1. 
Green v .  Ins. Co., '730. 

Fj 13. Order of Proof. 
The order of proof re& in the discretion of the trial court. Everette v. 

Lumber Go., 688. 

g 17. Admission of Evidence Competent f o r  Restricted Purpose. 
Testimony which is competent a s  against one party should not be excluded 

because i t  is incampetent as  against mother  party, but its admission should 
be limited by proper instmctions. Lamm u. Qardner, 540. 

8 19. Province of Court and  Jury i n  Regard t o  Evidence. 
Whether there is sufficient evidence to support a material issue is a mat- 

ter of law. Lane u. Dorney, 15. 

g 2%. Sufficiency of Evidence t o  Overrule Nonsuit in General. 
Nonsuit is properly entered when the  evidence, considered in the  light 

most favorable to the plaintiff and giving him the beneflt of every reasonable 
intendment thereon and every reasonable inference therefrom, raises only 
a conjecture or speculation as to the determinative issue. Lane u. Dorney, 15. 

g 25. Voluntary Nonsuit. 
In a civil action, the plaintiff against whom no counterclaim is asserted 

and no affirmative relief is demanded, may take a voluntary nonsuit and 
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get out of court a t  any time before verdict, and i t  is  error for the court to 
refuse to permit him to take a voluntary nonsuimt and to enter a judgment 
of involun t~ry  nonsuit. Hoover v. Odom, 235. 

g 20. Form and  Rendition of Judgment  of Nonsuit. 
A judgment a s  of nonsuit should merely dismiss the action, and it  is error 

for  the judgment to go further and p u ~ p o r t  to  adjudicate the righlts of the 
parties without the establishmenmt of the predicate facts by stipulation, ver- 
diot or otherwise. Edwards v. Arnold, 500. 

g Slb .  Instiuctions-Statement of Evidence and  Application of LRW 
thereto. 

An instruction stating the principles of law involved in the action and 
the respecltire contentions of the parties, but  failing to apply the principles of 
lam to the various sta~te of fa& arising on the evidence, must be held for 
prejndicial error. G.S. 1-180. Brooke v. Honeucutt, 179. 

Under G.S. 1-180 i t  is mandatory upon the court to charge the jury a s  to 
the law applicable to the various factual situations presented by &he con- 
flicting evidence, and the failure of the court t o  so charge the law arising upon 
the evidence, except in stating the con~tentions of the parties, must be held 
for prejudicinl error. (fodlcin v. HQnant, 328. 

Objection that  the court's definition and  explanation of the "g~ea te r  weight 
of the evidence" was not a s  full and complete a s  defendants desired will not 
be swtninecl in the absence of a request for special instructions. Ban& v. 
Slauylr ter, 336. 

The trial jadge is required to  apply the law to every factual situation 
arising on the evidence a s  to all  substantive features of ithe case, even in the 
absence of n request for special instructions. G.S.  1-180. Whitcside v. HcCav- 
9012, 653. 

g 32. Requests fo r  Instructions. 
Request for peremptory inst~uctions should be in writing. Fom v. Albea, 446. 

g 36. F o r m  and  Sufaciency of Issues. 
The issues arise upon the pleadings only. Darroch v. Jo?~m01t, 307. 
The form of the issues is within the discretion of the t r ia l  court and a n  

exceptiou to a n  issue submitted will not be sustained if the f o r u  of the 
issue is sufficient to  present to the jury a l l  determinative facts in dispute 
and afford the parties a n  opportunity to introduce all pentinent evidence 
and apply i t  fairly. Whiteslde v. McCarson, 673. 

g 49. Motions t o  Bet Aside Verdict a s  Contrary t o  Weight of Evidence. 
-4 motion to set aside the verdict as  being contrary to the weight of the 

evidence is addressed to the discretion of the trial court, and no appeal lies 
from the court's refusal to grant  the motion. Nance v. Long, 96. 

8 34. Trial by t h e  C o u r t H e a r i n g s  and  Evidence. 
The proscription of G.8. 1-180 against the expression of opinion on the 

evidence by the trial court is solely to prevent judges from invading the 
province of the jury, and a fortiori the statute can have no application in 
a trial by tlie court under agreement of the parties. Everette v. Ltrmbo Co.. 
658. 

In  a trial by the court under agreement of the parties, the court uot only 
has the privilege but the duty in apposite ci~vumstances of asking leading 
cl~~ections for tlie purpose of clarification and to asce15tain the truth. Ibid.  
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Q W. Trial by CourtFindings a n d  Judgment. 
Where the parties waive trial by jury, the court's findings of fact have the 

force and effect of a verdict by jury. Ins. Co .  v. Lambetk, 1. 

TRUSTS 

5 4b. Tntnsactions Creating Resulting I k u s t .  

Remainde~men under will held not entitled to have resulting trust de 
clared in  the lands foreclosed under the mortgage executed by testator and 
purchased a t  the sale by the personal representative when the estate had 
been completely settled a t  the time of the sale except fo r  the mortgage and 
the sale  had been confirmed by the court with knowledge of the facts, there 
being no evidence of fraud. Bolton v. Harrison, 290. 

Equity will impress resulting trusts on proceeds of U. S. Savings Bonds 
when surviving co-owner has conveyed her rights therein to other co-owner. 
Tnnner v. Ervifi, 602. 

UTILITIES COMMISSION 
2. Jurisdiction and  Function of Utilities Comluission in General. 
The duty of the Utilities Commission to protect the public in reasonable 

service a t  just and reasonable rates also requires it to fix rates tha t  a re  just 
and reasonable to power companies so t h e t  they will have sumdent  earnings 
to enable them to give reasonable service, to expand and improve their facili- 
ties a s  necessary in the public interest, to  meet their obligations, to pay 
their stockbokiers a reasonable rate, and to compete on 'the market for 
capital funds. Utilities Corn. v. Light Go., 421. 

The Utilities Commission, in the  exercise of delegated police power, has 
been given authority to fix rates for public service companies, including super- 
vision of rates charged and service rendered by corporations furnishing 
electric light and power, with the exception of municipd corporations, and 
i t  has the duty, in the exercise of its quasi judicial functions to establish 
reasonable and just rates therefor. Ibid. 

3. Hearings, Judgments  and  Orders. 
Where proceedings by railroad carriers for an increase in intrastate rates 

is heard upon the theory thalt the  rate  conditions of the four  major carriers 
were reasonably typical of the others, and the major carriers introduced 
competent, material and substantial evidence supporting the findings of the 
Utilities Commission upon which a n  increase in rates is  ordered, protestants 
]nay not for  the first time on appeal object that  the order granting such in- 
crease of intrastate rates for  a l l  the  carriers was not supported by sta43stical 
evidence of the smaller carriers, and i t  is error for the 'Superior Court to 
affirm the order a s  to the major carriers and remand the cause for lkhe in- 
troduction of evidence in regard t o  the other carriers, and the ruling of the 
Commission granting the increase in rates a s  to al l  the carriers is affirmed. 
Ctzlities C m .  v. S., 410. 

Petition for  amendmenmt of single rate  or small par t  of rate  structure is 
complaint proceeding in which Commission may determine the sufficiency 
or insufficiency of the rate without reference to procedure under G.S. 62-124. 
but 011 basis of need of power company for income. Utilities Corn. v. Light 
Go., 421. 

I t  is necessary for the Utilities Commission to determine whether a pro- 
ceeding before i t  is  a general ra te  case or a complaint proceeding in order 
that  i t  may a p p l ~  the proper procedure, and its finding on this point will not 
be disturbed in the absence of a clear showing thet  the rights of the parties 
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UT1LITIE)S 00M.MI'BSION-Continued, 

have been pmjudiced. A proceeding which involvea only a fuel clauae &kt- 
ing only one class of consumers and only a few of the company's rate s c h e  
dulea is properly heard a s  a complaint proceeding. ZbM. 

Where the rate  structure of a power company has been established such 
rates a r e  deemed p r i m  facie juet and reasonable, and in a subsequent com- 
plaint proceeding before the Utilitiee Commiseion abtacking a s  discrimina- 
tory, unjust and unreasonable, a fuel clause applicable only to  one class of 
consumers and affecting only a few of the rates, t h e  Commission properly 
holds that  the burden is upon complainants to  show that  t h e  fuel clause 
and the rates resulting from the application thereof a r e  discriminatory, un- 
just or unreasonable. Zbid. 

6. Proceedings af ter  Decision on  Appeal. 
Where judgment of the  Superior Court, revexwing a n  order of the Utilitiw 

Commission granting a n  increase in rates, is a 5 r m e d  on appeal to the Su- 
preme Court on the ground that  the evidence before the Utilities Commis- 
sion was insuttlcient ko support the  order, and on petition to rehear it is ex- 
pressly provided that  the decision did not preclude the carriers from there- 
nfter filing a petition before the Utilities Commission and offering evidence 
in support of the prior order of the Commission, the decisions become the 
law of the case and authorize (the carriers' petition to reopen the case so 
that they might offer evidence in support of the order, and such further 
proceedings being had in the original cause, the order of the Commission 
putting into efPect the increase in rates upon supporting competent, material 
and substantial evidence does not involve retroactive rate  making, and the 
principle of re8 judicata is inappoeite. Utilities Uom, v. H., 410. 

The establishment of a rate  structure for  a power company in proceedings 
under G.S. 62-124 does not come within the  doctrine of stare decieis, but 
such rates a r e  subject to  modiflcation or change for change of conditions 
upon proper petition a t  any time. Utilities Corn. v.  Lioht Co., 421. 

VENDOR AND PURCHASER 

g a8. Actions fo r  Shortage. 
Where i t  is established by the verdict upon supporting evidence that  the 

seller's agent winted out ceabin timber a s  standing upon the seller's land. 
and that  the purchase price was based upon the timber so shown, but that, 
by mistake, a part of the timber shown was on the land of a n  adjacentt owner 
and therefore was not conveyed by seller's timber deed, the purchaser, ir- 
respective of fraud, is entitled to recover that  proportion of the purchase 
price represented by the timber standing on (the adjacent land on the basis 
of money had and received Dean v. Mattoq 246. 

Where, in negotiations for  the purchaee of timber, defendant's agent points 
out certain timber a s  standing on defendant's land, but, by mistake, a part 
of the timber shown is on the land of a n  adjacent owner, and  af ter  the 
timber shown is cut, plaintifP is required to  pay a sum to reimburse the 
owner of the adjacent land for the timber cut therefrom, plaintiff's re- 
covery from defendant is limited to the amount paid to the owner of the 
adjacent land. Zbid. 

Where, in  the negotiations for the purchase of timber, the seller's agent 
points out certain timber a s  standing on defendant's land, but, by mistake, 
a part of the timber shown is actually on land of a n  adjacent tract, the fact 
that  the purchaser, in reliance upon the representation !that al l  of the tim- 
ber stood upon the seller's land, has his own attorney prepare the timber 
deed from the description of the land owned by the seller does not estop 
the pnrchaser from suing for the deficiency as  money had and received, since 
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nothing in the deed indicated t h a t  the timber in controversy was not in fact 
on the seller's land, and the dootrine of caveat emptor is not applicable. Ibid. 

Evidence tending to show t h a t  brokers, having a n  option on certain tim- 
ber, pointed out the timber t o  plaintiffs and that  in  reliance on the represen- 
tations a s  to  the boundaries, plaintilt's paid the purchase price, including 
commission, and the owner executed timber deed to them, but that  through 
mistake of plaintiffs and defendant brokers a part of the timber pointed 
out was on the land of another and was not conveyed by the timber deed, 
without the joinder of the makers of the timber deed or  evidence of mis- 
Cake on their part, is insufecient to make out a cause of artion in favor of 
plaintiffs against the hrokem to recover for the shortage. Tarlton v .  Keith, 
298. 

VENUE 

15 '/C. Nature of Venue. 
The Superior Court is one court having statewide jurisdiction, and the 

question of venne is not jurisdictional. Crain and Denbo, Inc., v. C o n s t r u c t h  
Po., 106 

Veniie is exclusively statutory. Ibid. - 
15 l a .  Residence of Parties. 

Where the evidence discloses that neither the foreign insurance company 
nor the domestic corporat.ion, sued jointly a s  defendants, had its principal 
place of business in  Wake County, neither is entitled to have the cause, in- 
stituted in another county, removed to Wake County a s  a matter of right, 
and the contention of t h e  insurance company that its compliance with G.S. 
58-150 rendered Wake Oounty the county of its residence for the purpose 
of venue, i s  untenulble. O.S. 1-79, C.S. 1-82. Crain and Denbo, Znc., u. Con- 
.struction Co.. 106 

9 3. Objections to Venue and  Waiver of Right to Object. 
Failure to move for change of venue within thirty days after service of 

summons waives the right to  object, and prior demurrer to the jurisdiotion 
does not preserve the right to objeot to venue. N e l m  v.  Nelm,  237. 

WATERS AND WATER COURSES 

15 2c. Diverting How. 
Right of lower proprietor to have water flow in natural course is property 

right and he may recover for wrongful diversion regardless tof negligence. 
Braswell v. Highway Coat., 508. 

The charge of the Court to the effect that  the upper proprietor may in- 
crease or accelerate the natural flow of water but cannot divent it and cause 
i t  to flow upon the lands of the lower proprietor in a difl'erent manner or 
in  a different place. and that  the damages recoverable by the lower pro- 
prietor a r e  limited to those proximately caused bg such wrongful diversion. 
held not prejudicial. Ibid. 

A pemon who wrongfully diverts or collects and discharges surface water 
on the lands of a lower proprietor is liable for (the damages resulting there- 
from. Wiseman v. Construction CO., 521. 

Where a private corporation, in developing a residential area, lays out 
streets and drains so a s  to collect and discharge the surface waters tl.~rough 
a culvert under a street upon the lands of a n  adjacent owner, and 'the streets 
a r e  thereafter dedicated to and accepted by a municipality, the  interest of 
the public precludes abatement, and the adjacent owner mag recover perma- 
nent damages. Ibid. 
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WILLS 

3 a&. Competency and  Admissibility of Evidence i n  Caveat Proceed- 
ings in General. 

While $he probate of a will i n  common form is incompetent in evidence in 
a g v e a t  proceeding, even for  the purpose of oarroboraking propounder's wit- 
nesses, careakors waived their objection to its admission when they failed 
to object t o  testimony of a witness for propounder in  reading the entire 
record of the probate proceeding and in cmss-examining t h e  witnesa in re- 
gard thereto. In re  Win of Knight, 834. 

9 23b. Competency of Evidence on  Issue of Mental Capacity. 
The judgment in a lunacy proceeding is itself the best evidence of its con- 

tents, and testimony of a witness in regard thereto is properly excluded in 
a caveat proceeding predicated upon m e ~ t a l  incapacbty of the  testatrix. I n  
re W i l t  of Kmight, f334. 

Evidence of mental incapacity within a reasonable time before and after 
the execution of the writing ofPered for  probate is competent upon the issue 
of the mental capacity of )teatator. Ibid.  

An adjudication of mental incompetency raises no presumption of mental 
incapacity anti-dating t h e  adjudication but is competent as evidence upon 
the question provided such adjudication is rendered within reasonable proxi- 
mi1t.r in time to the date in question, and whether it is within a reasonable 
time is a question addressed to the sound discretion of the trial court, t o  be 
determined upon the facts and circumstances of each p a ~ t i c u l a r  case. Ibid.  

The admission of evidence of a deed of trust executed by testatrix less 
than two years prior to the execution of t h e  writing propounded is competent 
on the issue of mental capacity. Ibid. 

Testatrix was adjudged mentally incompetent to  handle her affairs some 
eleven months af ter  the date  the writing propounded was executed. I t  np- 
peared that a t  !the *time of (the adjudication testatrix was aged and infirmed 
and that  she died the day af ter  $the adjudtication. Held: Under the circum- 
stances, the exclusion of the judgment in  the lunacy proceeding would not 
be prejudicial error, since whether the judgment was rendered within reason- 
able proximity in time to the date  in  question is a matter addressed to the 
sound discretion of t h e  trial court. IbZd. 

g 31. General Rules  of Construction. 
The intent of testator a6 gathered from the whole instrument will be given 

&ect a s  the paramount aim in the intelpretu'tion of a will. unless such in- 
tent is contrary to some rule of law or a t  variance with public policy. 
Entzcistle v. Couington, 316. 

In  ascertaining the intent of testator, the language will be considered in 
the light of the conditions and circumstances existing a t  the time the will 
was made. Ibid.  

In order to ascertain the intention of testator i t  is  permissible to transpose 
words, phrases o r  clauses, or to disregard or supply punctuation, or to sup- 
ply words, phrases or clauses when the sense of the language nsed a s  col- 
lected from the contest manifestly requires it. Ibid.  

g 32. Presumption against Part ia l  Intestacy. 
The presumption against partial intestacy is a rule of construction to as- 

certain testator's intent and does not authorize the court to make a will o r  
to add to a testamentary disposition something which, by reasonable inference, 
is not there. Entwistlc u. Couington, 315. 
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8 84b. Designation of Devisees and Legatees. 
I n  order to provide against the hpx of a legacy by reason of the prior 

death of the beneficiary, the teatator must provide for the substitution or 
succession of some other recipient, either expressly or in terms from which 
i t  can be ascertained with sufficient clearness what person or persons he in- 
teuds to take by substitution. Eatwietk v. Couingtw, 315. 

Will held not to have designated persons who were to take in event of 
prior deaths of residuary legatees, and tesbator died intestate in regard 
thereto. Ibdd. 

F, SO. Actions to Construe Wills. 
G.S. 1-63, authorizing a n  executor to sue without joining the person for 

whose benefit the actdon is prosecuted, relates to  partiea and dew not author- 
ize a n  executor to appeal from a judgment entered in a n  action under the 
Declaratory Judgment Act when such judgment does not adversely affeot 
the es4ate. D k k w  v. H e r b L ,  321. 

Upon a n  appeal by the executor in  his representative capacity from a 
judgment which does mt adversely affect the estate, the coats of the appeal, 
including attorneys' fees, a r e  not proper charge8 against the estate. I b i d .  

8 46. Nature of Title of, and Right of Heirs, Legatees and Devisees. 
A decree of foreclosure of a mortgage executed by testator, entered in a n  

action in which all heirs a r e  made parties, including the life tenant of the 
locus in qtto and the remaindermen in ease and i n  posse, who a r e  represented 
by a guardian ad Mtern, and the decree of confirmation duly entered, a re  bind- 
ing on the  parties, including a later born remainderman represented by mem- 
bers of his class, and  the purohase a t  such sale takes title under foreclosure 
of the instrument executed by testator free of claim6 assented under the 
provisions of the will. Bolton u. Harrison, 290. 
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1-39; 1-42. Complaint in  ejectment need not allege that  plaintifPs had been 
i n  possession at some time within twenty yeam before institution 
of action. Elliott v. ffoss, 185. 

1-42. Every possession is presumed to be under the true legal title and 
permissive. DeBruhl v, Harveg & Sons Co., 161. 

1-52(9) Statute does not begin to run against action to reform deed for  
f ~ a u d  until fraud is discovered. Blliott v. ffoss, 185. Bar  of the 
statute must be pleaded. Ibid. 

1-52(10). Held not applicable to suit to  remove cloud on title. Edward8 ,v. 
Arnold, 500. 

1-63. Does not authorize executor to appeal from judgment which does 
not adversely af€ect esta~te. Dickey v. Herbin, 321. 

1-65.1. Inquisition is not necessary t o  appointment of guardian ad  litern; 
mere failure to ,revoke appointment is not suf3cient avoid judg- 
ment in absence of fraud. Mowe v. Lewis, 77. 

1-69.1. Member lis not cepl.incipa1 of union so as to preclude suit by mem- 
ber against union for  failure to prosecute member's claim for rein- 
statement of employment. fflover v. Brotherhood, 35. 

1-79 ; 1-82. Foreign insurance company is not entitled to have action against 
i t  moved to Wake County a s  matter of right. CraZn & Dmbo, Ino., 
v. Construction Co., 108. 

1-83.; 1-125. Motion for change of venue a s  matter of right must be made 
within thinty days of service. Nelrns v. Nelma, 237. 

1-88.1. Actual date  of issuance of summons may be shown by evidence 
aliunde. Morton v. Ins. Co., 722. 

1-95. Does not preclude issuance of second original process af ter  dis- 
continuance of flrst. Morton v. Ins. co., 722. 

1-96. Where process is not served or extended and no alias issued, there 
is a discontinuance. Morton v. Ins. Co., 722. Where clerk 
strikes through name of one county and writes name of another 
county above it, i t  is new pmcess directed to sheriff of second 
county. Ibid. 

1-98 ; 1-99. Affidavit for publication held insufficient in flailing to describe 
land involved. Menzel v. Menzel, 649. 

1-127 (6 ) .  Complaint must allege facts and not mere conclusions. Broadway 
v. Asheboro, 232. 

1-131. Action should not be dismissed on demurrer when complaint states 
good cause in defective manner. Elliott v. ffoss, 185; Lumber Co. 
v. Pamlico County, 681. 
Amendment filed without notice and leave is ineffectual. Dudley v. 
Dudley, 95. 
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1-180. Court must charge law applicable to every faatual situation aris- 
ing on evidence as to a l l  m b t a n t i v e  features even in absence of 
reauest. Whiteside v. McCarson. 673: Brooks 2,. Honemutt.  179. 
cour t  muet charge law appli&ble evidence, and charge stating 
law only in  stating the  contentions is insuilicient. Godwin v. H i n n a ~ t .  
328. 
Prohibition against expression of opinion by court on evidence ob- 
tains throughout t h e  trial. 8. v. WitMamson, 204. Remark of court 
during trial held prejudicial expreseion of opinion on evidence. Ibid. 
Prcrscfiption against expression of opinion by court does not apply 
to trial by court under agreement of partfes. Everette v. Lumber Co., 
688. 
Exception ,to charge held ineffectual a s  broadside exception S, v. 
Colt ,  258 ; 5. v. CorZ, 262. 

1-183. Evidence which raises only conjeoture is insufecient to be submitted 
to the jury. Lane v.  Dorney, 15. 

1.195; 1-152. Do not impair court's discwtionary power to erteud time for 
filing exceptions. Godwin v. Hinnant, 328. 

1-240. Tort-feasor is entitled to have sums paid by him to plaintiff prior 
to judgment deducted from his pro rata  &are of judgment. J o r d m  
v. BZaclcweZdw, 189. 

1-258. Statute does not empower executor to appeal iu repreaenrtative 
capacity from judgment directing disbribution of estate as between 
beneficiaries and dis tr ibutes .  Dickey v .  Herbin, 321. 

1-268; 1-269. Remedy against erroneous judgment is by appeal o r  proceed- 
ing equivalent thereto taken in apt time. Menzel v .  Menzel, 649. 

1-271. Executor may not appeal to  present his conWtbns as  beneficiary 
of the estate. DJckey v. Herbin, 321. 

7-64. I n  counties not exempted, Superior Court has original jurisdiotion 
of misdemeanors. 8. v. Brown, 209. 

1-279(6). Wilson County General Count has jurisdiction of actions for di- 
vorce and alimony. Nelms v. Nelms, 237. 

1 .  Testimony incompetent a s  agaimt administrator may be competent 
a s  against other defendant. L a m  v. Gardner, 640. 

!+-I; 9-2; 9-3; 424; 9-25. Evidence held to  support finding that  there was 
no racial discrimination in selection of grand jury. r8. v. Perry, 119. 

14-17. I t  is prejudicial error for the court to charge on cention of the 
State that  jury should nat  recommend life imprisonment. 8. v. Pugh, 
278. 

14-45. E m e r t  testimony held competent and evidence held mficient to sus- 
tain conviction of violation of this statute. 8. v. Perry, 119. 

14-70. Sentence of not less than twelve months and not more than  fifteen 
years for  storebreaking and larceny is in excess of statutory maxi- 
mum. S, v. Fain, 117. 

14-399. Held unconsti~tutional. 8. v. Brown, 54. 
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15-152. Charges of offenses growing out of same transaction may be eon- 
solidated in indictment. 8. v.  Brown, 209. 
Separate indictments for  rape held properly consolidated for trial. 
8. v.  Bryant, 113. 

15-163. Defendant may not object to juror when he has not exhawted his 
peremptory challenges. 8. v. Uorl, 259. 

18-10. Where warrant charges a number of distinot offen~es, defendant 
may move to quash for duplicity. 8, v. 'CViZZlameon, 204. 

18-13. Information radio& by one patrolman t o  another is sufficient to 
authorize second patrolman t o  make aftidavit. 8. .o. Banks, 728. 

20-42(b). State may introduce certified r m r d  of Department of Motor Ve- 
hicles to  show status  of defendant's operators license. 8, u. Cod, 
2.52; S. u. Corl, 250; 8. u. Cod, 262. 

20-71.1. Court must submit issue of reepondeat superior upon proof of 
ownership of vehicle, but when evidence shows that employee was 
on purely personal mission of his o m ,  should charge tha t  if t h e  
jury flnds the facts to be a s  the evidence tends to show to answer 
the issue in the negative. 8lctnlzer v. Jemigaft, 867; Johnson v. 
Thompson, 685; Whit&de v. McCarson, 678. 
Proof t h a t  vehicle was regisiterd in  name of husband and wife 
does not tend to show that  wife was driving a s  age& of husband. 
Fon v. Albea, 445. 

20-140. Statutory duty to  exercise due care is absolute. Lamm t-. G'firsdnev, 
540. 

20-141. Motorist is required to reduce speed below statutory maximum when 
emergencies require. Lanznt u. Gardner, 540. 

20-141 ( b ) .  General maximum speed limi~t is 35 miles per hour with excep- 
tion when Highway Commission erects signs specifying ditt'eren~t 
limit. S. 2). Bmwft. 200. 

20-141(e). Hibting of parked vehicle by motorist traveling at lawful speed 
is  not contributory negligence a s  matter of lam. Brooks v .  Honeycutt, 
179. 

20-146; 20-148. Failure to keep vehicle on right side of highway in passing 
vehicles traveling in opposi'te direotion is negligence per st. Boyd 
v. Harper, 334. 

20-148. Conflicting evidence a s  to which vehicle was on wrong side of higli- 
way requires submission of issue to jury. Beawlcamp v .  C l a d ,  132. 

20-150(c). Cross-over to store not marked by appropriate signs is not in- 
tersection within meaning of statute. Bemzett u. Livingston, 586. 

20-166. Applies only when two rehicles approach intersection a t  apl~rosi-  
mately same time. Dotm8 v. Odonc, 81. 
Does not apply to intersection of servient and dominant highways. 
Jordapa v. Blackwelder, 189. 
Negligence of driver in  turning left a t  intersection across lanes of 
travel of vehicles having green light held sole proxicmate cause of 
collision. Hudson v.  Ti'at~sit Co.. 435. 
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20-158(a). Motorist is rmuired !to stop a t  sign and not to proceed until he 
has ascertained he may do so in safety. Jordan v .  BWokwelder, 189. 
-Motorist m a r  not rely upon his belief that lie is on through street 
when stop sign on intersecting street has  been removed. Tucker v .  
YoorefieM, 340. 

20-156(c). Where ordinance is not introduced in evidence, the right. of 
motorists a t  trafflc coutrol signal must be determined by well recog- 
nized meaning of such signals. Hf~daolb v .  Transit Co., 435. 

1-159. -4dmitted alIegation of pleading is competent in evidence. Rowe v .  
Murphfl, 628. 

20-161. Does not apply to automobiles. Rowc v .  Murphy, 628. 

1-169.1. Appeal from pre-trial order is premature. Green v .  Ine. Co., 730. 

25-31: 2668. Evidence held to raise issue of fact a s  Q whether bank of 
deposit was purchaser or agent for  collection of check deposited. 
Bank v. Courtcaf/ Motors, 466. 

28-178. Recovery for wrongful death is to be distributed in same manner 
a s  personalty in case of intestacy. Buerlu v .  Byerlu, 27. 

35-45: 28-154. After-born child is entitled to share of estate, both real and 
personal; child born more than 280 days after intatate 's  death is 
presumed not to have been in sentre aa mere, but presumption is 
rebuttable. ByerZ~ v .  Tolbevt, 27. 

40-12 Evidence held to sufficiently show b o w  fide attempt to purchase 
land prior to condemnation proceedings. Board of E d u c a t h  v. 
YeMiZlaw, 485 ; Board of Ed~tcatjon v .  Mann, 493. 

44-11. Prior to  amendment proceeds of sale could not be divided among 
interested parties. Yenzel  v ,  dfenzel, 6-49. 

30-3. Provision that  summons be returnable to county in  which either 
plaintiK or defendant resides is not jurisdictional but relates to 
venue. Nelms v .  Nelms, 2.37. 

51-14. Failure to file health certificate does not invalidate marriage. Hall 
v. Hall, 275. 

32-12: 45-1. Deputy clerk has  autliority to  take the certificate of a married 
woman to a conveyance by her to her husband. Baker v .  Murphreu, 
346. 

.i.i.3.1 Statute cnunot be given retroactive effect. Lester Brothers v .  Ins. 
Go., 565. 

35-18. Defense of frltra viree is not longer available to corporation in suit 
by outside contracting party. Everette v. Lumber Co., 888. 

.35-133(a). Our courts may entertain action to compel foreign coipomtion 
to declare diridend. BeIk e. Department Store, 100. 

36-131.18: 97-104.2. Compromise a s  to amount of premium due held not in- 
valid a s  involving reduction in premium rate. Casualty Co. v .  Teer 
Co., 547. 
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58-150. Compliance with statute by foreign insurance company does not 
make Wake County i 'h  residence. C r a k  h Denbo, Inc., v.  Construc- 
tion. Go., 108. 

58-176. Breach of condition against additional insurance does not mere13 
limit liability but avoids policy. Hiatt  v. Ins. Co., 563. 

62-26.5; 62-72; 62-124. BMablishment of rate structure does not come with- 
in doctrine of s tare  dscisis; modification of single rate or small 
par t  of rate  structure in  "complaint proceeding" mt governed by 
G.S. 62-124 ; U,tilities Commission has authority to consider financial 
status of power company in determining sufaciency o r  insuflcienq 
of rates. Utilities CommGssion, v. CaroZiws Commtttee, 421. 

63-30 : 62-31 ; 62-122. Utilities Commission is charged with duty of establish- 
ing reasonable and juet rates for  public service corpomtions. Utili- 
ties Commission v. Camtiwe Committee, 421. 

62-121.23. Since Utilities Commission has no authority to authorize opera- 
tion of' vehicle in  interstate commerce, endorsement of insurance 
certificate stipulating thact liability of insurer should extend t o  all 
losses occurring on route authorized to be served by insured cannot 
enlarge liability of insurer while vehicle is used in interstate com- 
merce. Ins. 00. v. Lambeth, 1. 

62-124. I n  ordering inorease in  intrastate rates, Utilities Commission may 
take statistical evidence of major carriers 9a typical of a l l  the 
carriers ; order based on proportionment of investment held proper. 
Utilities Commission 1,. 8., 410. 

79-3. Taking and selling hogs running free on one'a own land may 
be larceny. 8. v. Booker, 272. 

105-147(9)d. I s  retroactive in effect and extend@ period for loss carry-over 
to fire years. Pillcington v. Cuwie, 726. 

1-266.1. Statutory conditions precedent must be complied with. Kirkpatrick 
v. Curm'e. 213. 

105-267 ; 105406. Statutory prohibition against injunction againat collec- 
tion of taxes is comtitutional, t h e  taxjpayer having adequate remedy 
by suit to recover tax paid under protest. K*.kpcctri& v. Currle, 213. 

106-283; 106-281. Indiatrment charging sale o r  offering for sale seed not 
properly labeled held insufficient. 8. v. Bbsette, 614. 

116-4.5; 115-27. County board of education is body corporate and may sue 
and be sued in its coxporate name. McLaughWn v. Btmley, 221. 

; 115-8. Person employed by city board of education to do maintenance 
work on city school grounds is not employee of State. Turner 1.. 

Board of Education, 456. 

1; 143-297. Affidavit must be filed in duplicate da t ing  facts sufficient 
t o  establish identity of parties and basis of claim. Turner v. Board 

of Education, 456. 

160-78. et seq. Complaint held insufficient to  state cause to have paving 
assessments declared invalid. Broadway v. Asheboro, 232. 
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CONSTITUTION O F  NORTH CAROLINA, SECTIONS OF, CONSTRUED 

Art. I ,  see. 12. Valid bill of indictment is esse~xtial of jurisdiction in  all 
prosecutions originating in Superior Court. 8. v. Bhsette, 614. 

Art. I ,  sec. 8 Statute authorizing solicitor of recarder's c o u d  to issue war- 
rant  does not violata this section, the issuance of a warrant not 
involving exercise of supreme judicial powers. 8. v. Furmage, 616. 

Art. I ,  sec. 17. Statute cannot be given retroaotive dect 80 K, to divest 
vested right. Lester Brothers v. Ine. Oo., 566. 
Constitution requires payment of jW corn~pellsatian for  progeFty 
taken by sovereign authority. Braswell v. Highway Commi88ion, 508. 

CONSTITUTION O F  T H E  UNITED STATES, SHXTIONS OF, CONS!l!XtUID 

Art. I ,  sec. 10. Statute cannot be  given retroactive efffmt so as to dive& 
v&ed right. Lester Brothers v. Ine. Oo., 666. 

APPEALS FROM T H E  SUPREME COURT O F  
NORTH CAROLINA TO T H E  SUPREMH COURT 

O F  T H E  UNITED STA!L'ES 

S. v. Perry, 250 N.C. 119. Petition for certiorari denied Oct. 12, 1969. 
Moore v. Lewis, 250 N.C. 77. On appeal on writ of error. 




