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CITATION OF REPORTS 

Rule 46 of the Suprelue Court is as follo\rs: 
Inasmuch as  all the Reports prior ro the 63rd hare been reprinted by the 

State, with the number of the Volume instead of the nume of the Reporter, 
counsel mill cite the rolumes prior to 6.3 N. C. a s  follows: 

1 and 2 Martin, 
Taylor & Canf. j .............. as 

I Haywood ............................ " 
5 " ............................ 
1 and 2 Car. Law Re- 

pository & N. C. Terw } "' '' 
1 Murghep .................... ........ .. 
2 " ........................... 
3 " ............................ 
1 Hawks ............................. . "  8 " 
2 '&  ................................ " 9 .. 
3 " .................... ..... ..... " 10 " 

4 " ................................ " 1 1 "  
1 Devereux Law .................... " 12 " 

I )  " " ..................... 13 " 

3 " " ...................... 11 " 
4 " " ...................... 15 " 

1 " Eq .................... " I 6  " 
2 " " .................... " 1 7 "  
1 Uev. & But. Ln\\- ................ " 1 P " 

2 " ' ................ " 19 .. 
3 C 4 "  .' " .' ................ 
1 Dev. & Bat. Eq ................... 21 " 
2 " 

' 6  .,'I ' 4  .................. - - 
1I rede l l  T.aw ......................... 2:3 *' 
2 " .a 624 a ....................... 
3 " " ..................... " 25 " 

4 " 4' 26 ' G  .................... 
6 " " . . . . . . . . . . . . . . . . . .  2: 
6 " " . . . . . . . . . . . . . . . . . . . . .  " 2s " 

7 " " . . . . . . . . . . . .  ...." 29 " 

5 ....................... " 40 " 
6 " " ...................... " 41 " 

I .. ...................... " 4:! " 

b " " ...................... " 43 " 

I:usL,re I,a\v ......................... " 44 " 

. Eq. .......................... " 4 5  . 
1 .Irll~rl: I.a\v ...................... " i l i  " 

2 .. " .. . . . . . . . . . . . . . . . . . . .  " 47 . 
3 .' " ...... . . . . . . . . . . . . . . . . .  4Y " 

4 .. . . . . . . . . . . . . . . . . . . . . . . . . .  49 6. 

;, .. . . . . . . . . . . . . . . . . . . . . . . . .  " 50 " 
6 .. . . . . . . . . . . . . . . . . .  “ 51 " - .. .................... " 5"" 
y .. . . . . . . . . . . . . . . . . .  33 .. 
1 " Eq. . . . . . . . . . .  ...." 5-4 .. 
2 .. . . . . . . . . . . . . . "  55 " 
3 " " . . . . . . . . . . . . . . . . . . . "  36 " 

a * * .  ........................ 57 " 
5 6 4  6 8  . . . . . . . . . . . . . . . . . .  " 5s .. 
6 - a . . . . . . . . . . . . . . . . . . .  " 59 " 

I :)rid :! T~IIPTOI, . . . . . . . . . . . . . . .  " 60 " 

Tlii~l!r~s I .nw  . . . . . . . . . . . . . . . . . . . .  61 " 
8 " " ........................ c6 30 'I Eq. ........................ " 62 " 

Er In quoting from the repr i f f fed  Reports, connsel will citc nlwaye the 
marginal ( i . e . .  the originall paging. 

The opinions published in the flrst six rolumes of the reports mere written 
hy the "Court of Conference" and the Supreme Court prior to 1S19. 

From the 7th to the 65d rolumes. both inclusire. will be found the opinions 
of the Supreme Court. consisting of three members. for the first fifty yeare 
of its existence. or from 1815 to 1568. The opinions of the Court. consisting 
of fice members, immediately folloming the Civil War. a re  published in the 
rolumes from the 63d to the 79th. both inclusive. From the 80th to  the 
101st rolumes. both inclusive, mill be found the opinion of the Court. con- 
~ i s t i n g  of three members, from 1579 to 1859. The opinions of the Court. con- 
sisting of flre members, from 1859 to 1 July, 1935. a re  published in volumes 
102 to 911. both inclueire. Since 1 July, 1937. and beginning with volume 212, 
the Court has consisted of eeren members. 
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JUSTICES 
O I  THE 

SUPREME COURT O F  NORTH CAROLINA 

FALl[r TERM, 196.9 

CHIEP JUSTICE: 

J. WALLACE WINBORNE. 

ASSOCIATE JUSTICGS: 

EMERY B. DENNY, CARLISLE W. HIGGINS, 
R. HUNT PARKER, WILLIAM B. RODMAN, JR. 
WILLIAM H. BOBBITT, CLIFTON L, MOORE. 

EMERGENCY JUSTICEi 

M. V. BARNHILL. 

ATTORNEY-GENERAL: 

MALCOLM B. SEAWELL. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON, PEYTON B. ABBOTT, 
RALPH MOODY, KENNETH WOOTEN, JR., 
CLAUDE L. LOVE.' F. KENT BURNS, 
HARRY W. McGALLIARD, LUCIUS W. PULLEN, 

H. HORTON ROUNTREE. 

SUPREXB COURT REPORTER: 

JOHN M. STRONG. 

CLERK OP THE SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 

DILLARD S. GARDNER. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF N S T I I X :  

BERT M. MONTAGUE. 
IDied 11 November, 1959. Succeeded by Glenn L. Hooper, Jr. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRST DMSION 
Name District Address 

CHESTER R. MORRIS ................................... F i t  ........................ Winjock. 
...................................... MALCOLM C. PAUL Second ......................... Washingtn.  

WILLIAM J. BUNDY .................................. T h i r d  ........................... Greenville. 
........................ HENRY L. STEVENB, JR ............................... Fourth Warsaw. 

R. I. MINTZ ............................................ Fifth ....................... Wilmington. 
............................ JOSEPH W. PARKER .................................... Sixth Windsor. 

....................... WALTER J. BONE ......................................... Seventh Nashville 
......................... J. PAUL FRIZZELLE ..................................... Eiighth Snow Hill. 

SECOND DIVISION 
HAMILTON H. HOBGOOD .............................. N i .  
WILLIAM Y. BIOKE'IT .............................. .h. 
CLAWBON L. WILLIAMS ........................... E1event.h ............... Sanford. 
HEMAN R. CLARK ................................. -1le. 
RAYMOND B. MAILARLI ............................ -or CiW. 

................. C. W. HALL .............................................. F o u r t h  Durham. 
.............. LEO CARR ........................................................ t . . .  BurlingDon. 

.................... HENRY A. MCKINNON, JR ......................... Sixteenth Lumberton. 

THIRD DIVISION 
............... ALLEN H. GWYN ........................................ S e v t t h  Reidsville. 

WALTER E. CRIBEMAN ................................ E i g h t  .............. H i  Paint. 
.... L. RICHARDSON PREYER .............................. Eighteenth ............. Greensboro. 

FRANK M. ARMSTRONG ................................ N h e b n t h  ................. ,T~oy .  
................................ ................... F. DONALD PHILLIPS Twe-n~tieth W l c i n g h n .  

WALTER E. JOHNBTON, JR ..................... .,..Twen!ty-Fimt . . . . . .  Winston-Salem. 
HUBERT E. OLIVE ....................................... Twenty-Smnd .......... h x i w t o n .  
ROBERT M. GAMBILL .................................. T w e n i r d  . . . . .  N o h  Wilkesboro. 

FOURTH DIVISION 
J .  FRANK HUSKINB .................................... Twenty-Four& .......... Burmville. 
JAMES C. FARTHING .................................. T w e n F i t h  ............ Lenoir. 
FRANCIS 0. CLARKSON .............................. Tw&y-Sixm ............. ~ h r l o t t e .  
HUGH B. CAMPBELL .................................... Twenty-Sixth ............. Charlotte. 

........ P. C. FRONEBEROEB ...................................... Twenty- ken^ Gastonia. 
.......... W. K. MCLEAN ......................................... Twenty-Eebtih Asheville. 

..................................... J. WILL PLEBS, JR Twen@-NMh..., ......... Marion. 
GEORGE B. PATTON ...................... .. .......... Thintieth ..................... Franklin. 

SPECIAL JUDGES. 
.................................................................................. GEORGE M. FOUNTAIN Tarboro. 

.................................................................................................. SUSIE SHARP Reidsville. 
J. B. CBAVEN, JR ....................................... 
W. REID THOMPSON~ ....................................................................................... Pittsboro. 

EMERGENCY JUDGES. 
............................................................ H. HOYLE SINK .............................. .. (?reen8.t,oro. 

W. H. S. BURGWYN ....................................................................................... Woodland. 
Q. K. NIMOCKS, JR ..................................................................................... Fay&edlle 

............................................................................................... ZEB V. NETTLES Ashwille. 

IResigned Dec. 31, 1959, succeeded by W. Jack Hooks 15 January, 1980. 
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SOLICITORS 

EASTERN DNISION 

Name District A&tress 
WALTEB W. COHOON .................................... City. 
H-T E. MAY. ......................................... 0 . .  . . .  ........%.....Nashvfll e. 
W. H. 5. B ~ W Y N ,  Ja .............................. Third ............................. w ~ l m n d .  
&HIE TAYWB ........................................... o r  ...................... Lillington. 
ROBEBT D. ROUSE, JB. .............................. Fifth .............................. Farmville. 
WALTEB T. BRITT ....................................... Sixth .............................. Clinton. 
LESTEB V. CHALMEBS, JB. .......................... SeventhSSSSSS ................... Raleigh. 

........................... JOHN J. BUBNEY, JB. ................................. ..Eighth Wilmington. 
............................ E. MAURICE BRASWELL ............................... Nirith Fayetteville. 

JOHN B. REQAN ............................................ Ninth-A ........................ St. Paula. 
WILLIAM H. MUBDOCK ................................ Tenth ............................ Durham. 

WESTERN DIVISION 

H~BVEY A. LUPTON ..................................... Eleventh ....................... Winston-Salem. 
H o u c e  R. K O B N ~ A Y  ........................... ...AlWelfth ......................... Greensboro. 
M. G. BOYETTE .............................................. Thirteenth .................... Carthage. 
GWY B. S T O ~  ............................................ Fourteenth ................... Gastonia. 
JAMES E. WALKEB ................................ ..enth-A ............... Charlotte. 
Zm. A. MORIU~ ............................................. Fifteenth ...................... Concord. 
B. T. FALLS, JB .......................................... Sixteenth .................... Ahelby. 
J.  ALLIE HAYES ................................ .. Wilkesboro. 

.................. LEON- Lowe ........................................... Eighteenth F o r &  City. 
ROBEBT S. SWAIN ......................................... Nineteenth ................... Asheville. 

..................... GLENN W. BBOWN ..................................... Twentieth o n  UiQ. 
CHABLES M. N u m s  .................. ... ........ Twenty-first ............. t..tEIkin. 



SUPERIOR COURTS, FALL TERM, 1959 

FIRST DIVIBION 

FIRST DISTRICT 
J u d g e  Morris 

Camden-Sept. 14; SePt. 28. 
Chowan-Nov. 30; 
Currituck-Sept. I ; Oct. 12t. 
Dare-Oct. 26. 
~ates-Oct .  19(a) .  
pa~quotanlc-Sept. 21t;  Oct. 1 s t ;  NOV. 

16.; Dec. 7t. 
Perquimans-Nov.2. 

SECOND DPdTRICT 
J u d g e  Paul 

Beaufort-Sept. i t ;  Sept.  21'; Oct. I s t ;  
Sov.  Y * ;  Deo. i t ( 2 ) .  

Ryde--Oct. 12 ;  Nov. 2t. 
Martln-Aug. l o t ;  Sept. 28'; Nov. 23t 

( 2 ) .  Dec. 14. 
Tyrrell-Aug. 31t;  Oct. 6 .  
Washington-Sept. 14.; NOV. 16t.  

TIUBD DISTRICT 
J u d g e  Bundy 

Carteret-Oct. 1 s t '  Nn- a .  
~ ~ ~ ~ ~ , , - - o . ; ~ r .  i (2) ' ;  Oct. 6t(2!; So\.. 2t  

. . r , .  l ~ o v .  16: Nov. 30tc2). 
Pamlico-Aug. 10(2). 
I'itt-Aug. 24 (2 ) ;  Sep:. ? l t ( 2 ) ;  Oct. 12 

( A ) ;  Oct. 267; Nov. 2; Nov. 23; Dec. 1 4 .  

FOURTH DISTRICT 
J u d s e  Stevens 

L~uplin-Aug. 31: Segt. i t ;  Oct.  12.; 
Nov. 9.; Dec. I t ( 2 ) .  

Jones-Sept. 2 8 ;  Nov. 27: Nov. 80. 
Onslow-July 2 0 t ( A ) :  Oct. 5 ;  SOY. 16t 

Sampaon-Aug. 10(2) ; Sept. l 4 t  (2) ; Oct. 
19'; Oct. 267; Nov. 23*(A). 

FIFTH DISTRICT 
J u d g e  >lint2 

New Hanover-Aug. a * ;  Aug. l o t ;  A u ~ :  
24.; Sept. l l t ( 2 ) ;  Oct, 2'; Oct. 1 2 t ( 2 ) ,  
Nov. 2* (2 l ;  Nov. 8 3 t ( 2 ) :  Dac. 7*(2).  

Pennet.--Sept. 7 t ;  Sepr. 23; Oct. 281; 
Sov.  16. 

SIXTH DISTRICT 
J u d g e  P a r k e r  

Rertie--Aug. 31; Seyt.  7 t ;  Snv .  23(3'*. 
Halifax--Aug.. l i ( 2 ) ;  Oct. S t ( 2 ) ;  Oct. 

2 6 ,  , ' Dec. i ( 2 ) .  
Hertforrl-July 2;I . i) ;  Sept. 14; Seyt. 

? I t ;  Oct. I!,. 
Sorthami,ton-.Lug. 10;  Nov. 2(2).  

KIGHTH 1)ISTRICT 
Jnclga Prlrxelle 

G1.ecne--Oct. ~ " ( A I ;  Oct. i B * i h ) ;  Dec. 

SECOND DIVISIOK 

NINTH DISTRICT 
J u d g e  Hobgood 

1-ronklin-Sept. : I t ;  Oct. 19"; Oct. 26' 
I A )  : 5-ov. 30t. 

Granville--July 2:; Oct. 12 t ;  Sov .  16. 
Pe~.soi~--Sept. 14; Oct. G t (A) ;  Sov.  2. 
\.ante-Oct. 5"; Nov. 9+. 
Warren-Sept. I * ;  Oct. 26t. 

TENTH DISTRICT 
J u d p e  Biokett  - 

Wake-July 13*(A)  (2)  : July  2 i t ( A )  ; 
~ u g .  l o t ;  Aug. 17* (2 ) ;  Aug. 31t:  Sept. 
;:(A) ( 2 ) :  Sept. i 0 ( 2 ) ,  Sept. Z l t ( 2 ) ;  Oct. 
.;* ( .4)(2\;  Oct. 1 2 t ( 2 ) ;  Oct. 2 6 t ( 2 ) ;  Nov. 

ELEVENTH DISTRICT 
J u d g e  Wllliame 

Harnett--Aug. l i t ;  Aug. 01*(A) ; Sept. 
l 4 t  (A)  (2) ; Oct. 12 t (2 )  ; Nov. 16*(A)  ( 2 ) .  

Johnston-Aug. 24; Sept. 28t(23 ; Oct. 
? 6 i  Nov. 9 t (2) : -Dec.  ~ ( 2 ) ;  

Lee-Aug. 3.; Aug. l o t ;  Sept.  14'; 
Pept. 21t ;  Nov. 2'; Nov. 23t. 

TWELFTH DISTRICT 
J u d g e  Clark  

Cumberland-Aug. l o t ;  Aug. 17'; Aug. 
11* (2 ) :  Sept. 14 t ;  Sept. 28*(2):  Oct. 127 
( 2 ) :  Oct. 26 t (2 ) ;  Nov. 9*(2);  Nov. SOt(2); 

TIiIRTEESTH DISTRICT 
J u d u e  Z f d l ~ r d  

I:OZ-RTEENTH DISTRICT 
J u d g e  Hal l  

Durham-.July 13*1A, ( 2 ) ;  Aug. 3 ( 2 ) :  
Aug. 31.; Sept. i t ;  Sept. 14*(2) :  Oot. 6*  
( 2 , ;  Oct. 1 9 t ( ? ) ;  Sov .  ? * ( ? ) ;  Nov. 1 6 t ( 2 ) ;  
Soy.  30(2):  Dec. 14.. 

FIFTEESTH DIBTRICT 
J u d g e  Cerr  

Alalnnnce-July ?Ot(. i) ;  Aug. 3 t ;  Aug. 
l i ' ( 21 ,  Sept. 14 t (21 :  Oct. 13* (2 ) ;  Nov. 
I f i t ( 2 ) ;  Dec. 7' .  

Chatham-Aua. 31i ;  Oct. 12; Nov. 27; 
s o v .  s t ;  xov .  TI,, 

Orange-Aug. 10.; Sept. 38ti21: Dec. 14. 

SIXTEENTH DISTRICT 
J u d g e  YcKlnnon 

Robeson-July l S t ( A ) ;  Aug. l7*;  Au8. 
31t;  Sept. 7'(2); Sept. 21 t (2 ) ;  Oet. *12t 
( 2 ) ;  Oct. 26*(2);  Nov. 16t (29;  Nov. 30 . 

Scotland-July 27t ;  Aug. 2 4 ;  OcL S t :  
Nov. 9 t ;  Dec. i ( 2 ) .  



COURT CALENDAR. vii 

THIRD DIVISION 

FOURTH DIVISION 

SEVENTEENTH DISTRICT 
Jmdge awyn 

Caswell-Nov. 16*(A) ; Dec. 77. 
Kockingham-Sept. 7*(2) ; Sept.  28 t (A)  

( 2 ) ;  Oct. 1 9 t ;  Oct. 26*(2);  Nov. 2 3 t ; ( 2 ) ;  
Dec. 14.. 

Stokes-Oct. 5 . ;  Oct. 127. 
Surry-July 1 3 t 1 2 ) ;  Sept. 21*(2) ;  NOV. 

B t ( 2 ) ;  Uec. 7 ( A ) .  

Cabarr.us--Auy. 2 4 ' ;  Aug. 31t ;  Oct. 12 / TWEXTT-THIRD DISTRIC'I' 
( 2 ) ;  NOY. B t ( A l ( 2 ) .  Judge GamMll 

TWENTF-FOTRTH DISTRICT 
Judm Husklns 

TWENTIETH DIETRICT 
Judre Phillim 

Anson-Sept. 21'; Sept.  2 8 t ;  Yov. 23t. 
Moore-Aug. 1 7 * ( A ) ;  Bept. 7 t ( 2 ) ;  Nor. 

16. 
Richmond-July 28'; J u l y  27t ;  Oct. 5 ' ;  

Oct. 1 2 t ;  Dec. 7 t ( 2 ) .  
Stanley-July 13; Oct. l S t ( 2 )  ; Nov. 30. 
Union-Aug. 2 4 t ( A ) ;  Aug. 31; Nov. 2 

Montgomer~-July  13rA) ; Sept. 28t;  
Oct. 5 ;  Nov. : (A) .  

Randolph-July OO!(A)(2);  Sept. i * ;  
Sov.  Yt(2) :  S o v .  30t ;  Dec. 7*(2) .  

Rowan-Sent. 14(21; Oct. 2 6 t ( 2 ) ;  Nov. 
? 9 * ;  Dec. i t ( A ) .  

Xitchell-AUK. 3tCA): Sept.  14(2) .  
Watauga-Sept. 2b' ; S o v .  Yt(2). 
Ytncey-Aug. 10; -4ug. l I t ( 2 ) ;  Nov. 23 

( 2 1 .  

Alleghany-Aug. 31; Oct. 5. 
Ashe-July 20': Sept. l 4 t :  Oct. 26*. 
\Vilkes-Juiy 2 i ;  Aug. 1 7 ( 2 ) ;  Sept. 21t 

(> :  O C I .  I ? ;  Nov. Z t ( 2 ) ;  Nov. 1 6 ( A ) ;  
D w  7 .  

Ya<lk~,?--Pept. 7 . ;  Nov. 1 6 t ( 2 ) ;  S o v .  3jL 

TWESTY-FIETH DISTRICT 
Judge Farthing 

Bulke-Aug. 17. Oct. 5 ( 2 ) ,  SOV. 23. 
Caldwell-Aug. 3 ; ,  Sept.  2 1 t ( 2 ) ;  Dec. 

7(2) .  
Catawbn-Aug. 212 1 ; Sept. i t ( 2 )  ; Nov. 

q ( 2 ) ;  Nov. 30t. 

TWESTY-SIXTH DISTRICT 
S~hednlr  A d u d e e  Cam~bel l  

~ e c k l e n b u r g - J U I Y  13*(A)  (2 j; ~ u g .  3.  
( 2 ) ;  Aug. 1 7 t ( A ) ( 2 I :  Aug. 3 1 t ( 2 ) ;  Sept. 
1 4 t ;  Sept.  2 1 t ( 2 ) ;  Oct. 5 t ( 2 ) ;  Oct. 19; 
Oct.  36 t (21:  Nov. P t ;  S o v .  1 6 t ( 2 ) ;  Nov. 
SOT; Dec. i ! 2 ) .  

Schedule H n d g e  Clarkson 
hlecklenburg-Aug. l 7 t ( 3 )  : Sept.  7*(2) i 

Sent.  2 1 t ( 2 ) ;  Oct. 5 t ( 2 ) ;  Oct. 1 9 t ( 2 ) ,  
Nov. 2 * ( 2 ) ;  Nov. I C t ( 2 ) ;  Nov. 3 0 t ;  Dee. 
7 t ( 2 ) .  

TWENTY-SEVENTH DISTRICT 
Judge m e L e s g e r  

Cleveland-July 1 3 ( 2 ) ;  Sept. 2 8 t ( 2 ) ;  

'  indicate^ crimlnal te rm.  
t Indica tes  civil term. 

No designation indicates mixed te rm.  
( A )  Indica t rs  judge  to  be aaaigned. 

Oct. 26"; S o v .  3 0 t ( A ) ( ? ) .  
Gaston-July 27; Aug. 1 0 t ( A ) ( 2 ) ;  Sept. 

21'; Oct. 1 2 t ( 2 ) ;  Nov. 16*(2) ;  Dec. I t .  
Lincoln-Sept. 7(2).  

TWENTY-EIGHTH DISTEICT 
Judge McLean 

Buncombe--July 13*(A) ( 2 ) ;  J u l y  27t 
( A ) ;  Aug. 3 t ( 3 ) ;  Aug. 24*(2);!  Sept. 7t 
( 3 ) :  Seut.  2 1 t ( A ) ( 2 ) ;  S e ~ t .  2 8 t ( 3 ) ;  Oct. 
I $ * ( ? ) ;  S o v .  Z t ( 3 ) ;  NOV. 2 3 * ( A ) ( 2 ) ;  
X ~ Y .  23t ;  S o v .  3 0 t ( 2 ) .  

TWENTY-NINTH DISTRICT 
J u d g e  Pless 

Iien~lerson-Aug. l i t ( 2 )  ; Oct. 19. 
.VcDowell-Sept. 7 ( 2 ) ;  Oct. 5 t ( 2 ) .  
Polk-Aug. 31. 
Rutherford-Aug. 1 7 * t ( A ) ;  Sept.  P l i *  

( 2 ) ;  x o v .  9 * t ( 2 ) .  
Transylvania-July 1 3 ( 2 ) ;  Oct. ?6(2) .  

THIRTIETH DISTBICT 
Jmdre Patton 

Cherokee-July 27; Nov. 9(2).  
Clay-Oct. 5 .  
Graham-Aug. 31. 
Haywood-July 13; Sept. 2 1 t ( l ) ;  S o v .  

? 3 ( 2 ) .  
Jackson-Oct. 12(2).  
Macon-Aug. 3 ;  Dec. 7(2) .  
Swain-July 20; Oct. 26. 

t Indicates jail a n d  civil t e rm.  
No number  indicate8 one week te rm 

3 Indica tes  non- jury  t e r m .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Ea8tern DIBtriOt-&&ENON L. BUTLEB, Judge, Clinton. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
Western D i s t f i c t - W ~ ~ s o ~  WABLICK, Judge, Newton. 

EASTERN DISTRICT 

Terms-District courts are held a t  the time and place a s  follows: 
Raleigh, Civil term, second Monday in March and September; Crim- 

inal term, fourth Monday after the second Monday in March and 
September. SAMUEL A. HOWARD, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. Mss. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. LLOYD S. SAWYER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. Mas. MATILDA H. TURNEB, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Munaay i n  March and 
Sebtembsr M D ~ .  O a U E  8. EDWARDS:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Seg- 
tember. MRS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
ninth Monday after second Monday in September. R. EDMON 
LEWIS, Deputy Clerk, Wilmington. 

(Schedule of Fall Terms of Court as  above set forth change for the 
Fall Terms, 1960, by order dated 29 April 1960.) 

ORICERS 

JULIAN T. GABKIU, U. S. Attorney, Raleigh, N. C. 
HAROLD W. GAVIN, Assistant U. S. Attorney, Raleigh, N. C. 
IBVIN B. TUCIZEB, JB., Assistant U. S. Attorney, Raleigh, N. C. 
LAWBENCE HARBIS, Assistant U. S. Attorney, Raleigh, N. C. 
B. RAY COHOON, United States Marshal, Raleigh. 
SAMUEL A. HOWARD, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts are  held a t  the time and place a s  follows: 
Durham, fourth Monday i n  September and fourth Monday in March. 

HERMAN A. SMITH, Clerk, Greensboro. 
Greensboro, first Monday in June  and December, second Xonday in 

January and July. HERMAN A. SMITH, Clerk ; MYBTLE D. COBB, Chief 
Deputy ; LILLIAN HABICRADER, Deputy Clerk; Mas. RUTH R. 
MITCHELL, Deputy Clerk; MRS. RUTH STABB, Deputy Clerk; ME. 
JAMES M. NEWMAN, Chief Courtroom Deputy. 

Rockingham, second Monday in March and September. HERMAN A. 
SMITH, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HERMAS A. SMITH, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. HWMAN A. 
SMITH, Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. HWMAN A. SMITE, 
Clerk, Greensboro; SUE LYON B U M Q A B N ~ ,  Deputy Clerk. 



UNITED STATES COURTS. ix 

o m m s  
JAMES E. H o ~ s ~ o u s m ,  United States District Attorney, Greensboro. 
L A F A Y ~ E  WILLIAMS, Assistant U. S. District Attorney, Yadkinville. 
ROBERT WILLIS, Assistiant U. S. District Attorney, Greensboro. 
H. VERNON HART, Assistant U. S. District Attorney, Greensboro. 
MISS EDITH HAWOBTH, Assistant U. S. District Attorney, Greensboro. 
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CASES 

A R G U E D  A N D  DETERMINED 

I N  T H E  

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM. 1959 

ST.4TE v. ODIS HANNING. 

iFiled 14 October. 1050.) 

1. Jury 8 4: Crimini~l  Law § 128: Homicide 8 0 -  
I n  a prosecution for murder in the first degree the solicitc~r not. 

in the selection of the jury, state to prospective jurors that the sole 
purpose of the trial is to obtain the death penalty, and held further by 
a divided court that  the solicitor may not s ta te  to  prospectircb jurnru 
that  the State is seeking a rerdict of guilty of in the first tlr- 
gree without recommendation of life imprisonment, sinctb ~ u ~ h  state3- 
ments violate the proviso of G.S. 14-17. giving the jury rlw nnbritll~c: 
discretion to recommend life imprisonment upon convictinn of .I t l ~  
fendant of the capital offense. 

2. Criminal Law tj 163-- 
The prejudicial effect of a statement of the solicitor, in ~elect~n:: the 

jury, that  the sole purpose of the trial is to obtain the death penalty 
against defendant, cannot be cured by a statement of the court t h n t  all 
prospective jurors should disabuse their minds in regard to tlrcb soli- 
citor's remark, and certainly such error is not cured when t h ~  court 
thereafter overrules the objection to later statements to proyw f irc 
jurors that  the State  is seeking the death penalty without r~-mrnc l lda-  
.tion of life imprisonment. 

3. Constitntional Law C, 80: Criminal Law 5 04- 
The trial court has the responsibility for  enforcing the right ~ ) f  the 

defendant to a trial before an impartial judge and  an n~l!~rc*jrrdiwtl 
jury in an atmosphere of judicial cnlm. 
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4. Homicide 8 2% 
Where any view of the evidence would justify a verdict of guil ty of 

manslaughter i t  is incumbent upon the court to submit to tlie jury the 
question of defendant's guilt of this lesser degree of the crime. 

HIGGISS, J., not sitting. 

BOBEITT, J., concurring in result. 

Kousras, J., joins in concurring opinion. 

PARKER, J., dissenting. 

; ~ P P E \ L  by defendant from ?'hompson, Speaal  J . ,  February-March. 
1!)39 Tel In, oi Euc ,~ . co~s~ :  

C r ~ m n a l  prosecution upon a bill of indictment charging defendant 
wt!~ the crime of murder in the first degree of one Isabella Gatling 
Manning. 

Plea: Not guilty. 
Upon the trial in Superior Court, as shown by the record, the list 

of regular jurors for the term first having been exhausted, the trial 
court ordered and hadl summoned a special venire of one hundred 
fifty, then a second of one hundred fifty and then a third of one 
hundred from whom jury of twelve jurors and two alternate jurors 
were selected, and impaneled to t ry  the case against defendant Odis 
Manning. 

.4nd the case on appeal discloses tha t  when the case came 011 for 
trial a t  the  February-March Term of Superior Court for Edgecombe 
County, 1959, the following proceedings were had: 

"During Examinat~on of Prospective Jurors tlie following occurred: 
"Upon the first prospcct~ve juror being sworn for questioning, hIr  

Hubert E hIay,  Solicitor, 1,ead aloud tha t  portion of G.S. 14-17 re- 
lating .to murder in the first degree, including the proviso with reference 
to  j u v  recommendations and said: 'Mr. (Juror's name), I am stat-  
ing this to  you and for all the other jurors to hear. As far as the State is 
wncerned the sole and only purpose of this trial is to  send the de- 
fcndant. Odis Manning,  to  his death in the gas chamber in Raleigh 
North Carolina.' 

"Defendant objects- Sustained. 
"The court instructed all the prospective jurors t o  disabuse their 

minds entirely of the statement, and t o  disregard i t  completely. The 
juror t o  whom the statement was specifically directed was not seat- 
ed. The first three jurors seated came from the regular panel and 
therefore vere  present in court when the statement by Mr.  M a y  was 
made 
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"Defendant moves that  the entire panel be discharged. Denied. 
Defendant excepts. Exception #I. 

"The Juror Phillips: 
"By Mr. Bridgers: The State will request a verdict of murder in 

the first degree without a recommendation for life imprisonment. 
"Defendant objects- Overruled- Defendant Excepts. Exception 

# 2. 
"The Juror O'Neal: 
"By Mr. May:  I guess you know the State is seeking to convict 

this defendant of murder in the first degree without any recommenda- 
tion for life imprisonment? Defendant objects- Overruled- De- 
fendant excepts. Exception # 3. 

"The Juror Wilson: 
"By Mr. Bridgers: The State is seeking a verdict in this case of 

guilty of murder in the first degree without recommendation for life 
imprisonment. Defendant objects- Overruled- Defendant excepts. 
Exception # 4. 

"The Juror Mrs. Felton: 
"By Mr. May: The defendant is indicted under the follorr.mg sta- 

tute (reads that  portion of G.S. 14-17 relating to  murder in the first 
degree, including the proviso with reference t o  jury recommendation), 
The State in this case is seeking a verdict of murder in the first de- 
gree without any recommendation of life imprisonment. Defendant 
objects- Overruled- Defendant excepts. Exception # 5 

"The Juror Howard: 
"By Mr. Bridgers: The State is seeking a verdict of guilty of mu]-- 

der in the first degree without any recommendation of life Imprison- 

ment. Defendant objects- Overruled- Defendant except- Eucep- 
tion # 6." 

-4nd further upon tllc trial in Supcrior Court as qhown 1 ) ~  record 
of case on appeal the Statc and the defendant offered evidence. and 
the case was submitted t o  the jury under the charge of the cour t .  

Verdict: That  the defendant is guilty of murder in the f iv t  degree. 
J,~dgment: Death by inhalation of lethal gas as provid~d by law. 
Ilefendant cxcepts and, gives notice of appeal, appeals to Sllprerne 

Court and assigns error, and is permitted to appeal without making 
bond, that  is, in forma pauperis,-the County of Edgecoinhr to pay 
costs incident thercto. 

Attorney General Senwell. Assistant Attorney General Lote for the  
State. 

Cameron S. Weeks, T .  Chandler Muse for defendant, crppellnnt. 
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WINBORNE. C. J. For error in the course of the trial of this case in 
Superior COUI.~ as revealed on the face of the case on appeal indi- 
cated by exceptions Numbers 1 to  6, both inclusive, on which assign- 
ments of error of like numbers are predicated, this Court is, in the 
light of the statute G.S. 14-17 as interpreted and applied in repent- 
edr decisions of the Court, impelled to order a new trial. 

In this connection the statute, G.S. 14-17, as amended by the Gen- 
eral Assembly of North Carolina, Section 1 of Chapter 299 of 1949 
Session Laws of North Carolina. provides that "A murder wliich shall 
be perpetrated by means of poison, lying in wait, imprisonment, 
starving. torture, or by any other kind of willful, deliberate and 
premeditated killing, or which shall be committed in the perpetra- 
tion or attempt to  perpetrate any arson, rape, robbery, burglary or 
ot,her felony, shall be deemed to be murd~er in the finst. degree and 
shall be punished with death: Provided, if a t  the time of rendering 
its verdict in open court, the jury shall so recommend, the punish- 
incnt shall be imprisonment for life in the State's prison, and the 
court shall so instruct the jury. All other kinds of murder shaI1 be 
dremed murder in the second degree, and shall be punished" etc. 

The proviso embraces the 1949 amendment, and has been the 
subject of discussion in several cases- S. v. McMillan, 233 N.C. 630, 
65 S.E. 2d, 212; 8. v .  Marsh, 234 N.C. 101, 66 S.E. 2d 684; S. v. Sim- 
mons, 234 N.C. 290, 66 S.E. 2d 897; S.C. 236 N.C. 340, 72 S.E. 2d 
743; S. 2 .  Dockery, 238 N.C. 222, 77 S.E. 2d 664; S. v. Conne~, 241 
N.C. 466, 55 S.E. 2d 584; S. 2,. Carter, 243 N.C. 106, 89 S.E. 2d 789; 
S. v. ad am^. 243 N.C. 290, 90 S.E. 2d 383; S. v. Cook, 245 N.C. 610, 
96 S.E. 2d 842; S. v. Dennlj, 249 N.C. 113,105 S.E. 2d 446; S. v. Octkes, 
219 K.C. 282, 106 S.E. 2d 206; S.  v. Pugh, 250 N.C. 278, 108 S.E. 2d 
649, and perhaps others. 

As interpreted in the McMillan case, above cited, decided in May 
1957, this Court, speaking of the proviso embraced in the 1949 amend- 
1nc.nt. i d  this to &a;\.: "TIE language of this amend~ncnt stands in 
bold relief. It is plnin and f r c ~  from ambiguity and exprcsm a single. 
definite and sensible meaning,- a meaning whirl1 under the settled 
law of this s ta te  is conclusively prc5unicd to be the one intended by 
the Legislature." (citing rases) And, continuing, the Court declared: 
"It is patent that  the sole purpose of the act is to give to the jury 
in all cases where a verdict of guilty of murder in the first degree shall 
have been reached, the right to recommend that the punishment for 
the crime shall be imprisonn~ent for life in the State's prison * * " 
No conditions are attached to, and no qualifications or limitations 

f un- %re impo.4 upon, the right of the jury to so recommend. I t  i, 
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bridled discretionary right. And it  is incumbent upon the court to so 
~nstruct  the jury. I n  this, the defendant has a substantive right. 
Therefore, any instruction, charge or suggestion as t o  the causes for 
which the jury could or ought to recommend is error sufficient t o  set 
aside a verdict where no recommendation is made. And new trials 
have been granted from time to time in case after case as above enu- 
merated- for violations of the terms of the proviso in G.S. 14-17. 

Applying these principles to the subject matter of exceptions Num- 
bers 1 t o  6, both inclusive, hereinabove set forth, i t  is manifest that  
the terms of the proviso set out in G.S. 14-17 have been violated 
2nd thc rights of defendant impinged. True the trial judge did 
n h a t  he could to  counteract the harmful result of the remarks of 
the Solicitor. But as stated by this Court in S.  v. Canipe, 240 N.C. 
60, 81 S.E. 2d 173, in opinion by Ervin, J., when such occurs, "it, is 
~ l r t ua l l y  impossible for the judge t o  remove the prejudicial im- 
pression from the minds of the trial jurors by anything which he rimy 

zfterwards say t o  them by way of atonement or explanation," citing 
cases. 

Where, however, thc harm is done the court may not eradicate 
the wrong. Such is the case in hand in respect to  the first assign- 
ment of error. Moreover it, is seen that  in regard t o  the matter3 t o  
n-hich assignments of error NOR. 2 t o  6, both inclusive, relate, the 
trial court overrulcd the objections of defendant and permitted the 
Solicitor to  tell the prospective iurore the State mas seeking 3 ver- 
dict of guilty of murder in the fir-t degree without rcconmend:itlon 
for life imprisonment,- a 1nanifc.t violation of the proviqion- of 
the. proviso in G.S. 14-17. 

.'Every person charged with crimc has nil absolute right t o  n fail 
trial. By this is meant that he is entitled t o  a trial before an im- 
partial judge and an unprejudiced jury in an atmosphere of i~tdi-  
cia1 calm * ' + The responsibility for enforcing this right nece3- 
sarily rest.: upon the trial judge." P. zl. Carter, 233 N.C. 581, 65 
P.E. 2d 9. 

Furtherinore defendant assigncd as error the refusal of the trlal 
court t o  instruct the jury concerning the law of manslaughter snd 
the circumstances in the case under which the jury would be per- 
lnitted t o  return a verdict of manslaughter. Assignment of error # 23. 
Exception No. 45. I n  respect t o  this contention this Court is of 
opinion that  the fact that  defendant and his wife were together in 
the woods 10 minutes (R. p. 321, as the State's evidence tends to  
show, before any shots were heard is a rircumqtance that requires 
R charge on manslaughter. 
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The evidence discloses tha t  there were no eye witnesses to  the 
shooting, and no one of the Stake's witnesses knows what actually 
took place on this occasion. It rests in speculation. 

The matters t o  which other assignments of error relate may not 
recur on a new trial. Hence i t  is not deemed necessary that  they be 
treated on this appeal. 

There nmst be a 
S e w  trial. 

HIGGINS, J., not sitting. 

BOBBITT, J., concurring in result. I n  my opinion, a new trial 
should be awarded on either or both of two grounds, viz.: 

1. Defendant, in his testimony, denied, tha t  he intended t o  kill 
his wife and disavowed knowledge tha t  he had done so. I n  short, 
there was no admission that  defendant intentionally shot his wife 
a.nd thereby caused her death. Under these circumstances, the court 
erred in excluding from jury consideration whether defendant was 
guilty of manslaughter. 

2. The solicitor's statement, to  which Exception 1 relates. was 
of such nature tha t  the court's instruction could not and did not 
cure the prejudicial effect thereof. Had the defendant tendered, and 
had the solicitor or the court refused, a plea of guilty of murder in 
the first degree? If such plea had been tendered and accepted, with 
the court's approval, the punishment would have been life imprison- 
ment,. G.S. 15-162.1. The statement that  the "sole and only purpose 
of this trial" was to  determine whether defendant should die in the 
gas chamber would be true only if such plea had been tendered and 
refused. Hence, the solicitor's statement would seem to  imply that  
defendant had tendiered a plea of guilty of murdcr in the firjt degree. 
G.S. 15-162.1 provides: "Upon rejection of such plea, the trial shall 
be upon the defendant's plea of not guilty, and such tender shall 
have no legal significance whatever." 

It mas permissible, in my opinion, for the solicitor t o  state t o  
prospective jurors that  the State sought n verdict of guilty of murder 
in the first degree without a recommendation by the jury that  the 
punishment be imprisonment for life and that,  if such verdict mere 
returned, the punishment under G.S. 14-17 would be death. 

I do not understand that  any of the members of this Court enter- 
tain the opinion that  the General Assembly, by the enactment of 
G.S. 14-17, intended t o  abolish capital punishment. Nor has lt been 
stated or suggested that the State may not challenge a prospective 
juror for cause if he declares on voir dire that  he has conscientious 
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scrupies against capital punishment, that  is, that  he could not in 
good conscience under any circumstances return a verdict on which 
the court would be legally required t o  pronounce a death sentence. 

I t  would seem that  a challenge for cause on the ground indicated 
would clearly imply that the State contended that  the verdict should 
be a verdict requiring imposition of the death penalty. 

After the jury has been selected and impaneled: If it  finds the de- 
fendant guilty of murder in the first degree, whether i t  will add to 
the verdict the recommendation that  the punishment be imprison- 
ment lor life rests entirely within the discretion of the jury. The 
jury's discretion is "absolute" and "unbridled" in the sense that  there 
is no rule of latu by which the jury is t o  be guided in making this de- 
cision 

While the jury's power of decision is "absolute" or "unbridled," it 
does not follow that  the State's counsel and the defense counsel may 
not submit their respective contentions for jury consideration. 

While still of the opinion that  a new trial was properly awarded 
in S. v. Oakes, 249 N.C. 282, 106 S.E. 2d 206, on the other grounds 
set forth in the opinion, I am convinced that  we went too far in 
holding erroneous the trial court's statement (without elaboration) 
that the State contended the jury should return a verdict of guilty 
of murder in the first degree without a recommendation that  the 
punishment be imprisonment for life. 

-4s t o  S. v. Pugh, 250 N.C. 278, 108 S.E. 2d 649, I take a different 
view. There the presiding judge undertook t o  review the respective 
contentions of the State and of the defendant as to  w h y  the jury, if 
they found the defendant guilty of murdler in the first degree, should 
not or should recommend life imprisonment. The function of the pre- 
siding judge is to  declare and explain the law arising on the evidence 
given in the case. G.S. 1-180. In my opinion, i t  is no part of his func- 
tion or duty to discuss or review the respective contentions as to a 
matter not governed by any rule of law but resting wholly within 
the discretion of the jury. In  short, I think i t  permissible for the 
court t o  state t h e  ultimate contentions of the State and of the de- 
fendant, namely, the simple statement that  the State contends the 
jury should, not, and the defendant contends the jury should, reconl- 
mend life in~prisonment, but that  it is not permissible for the court 
to discuss or review the various reasons or arguments submitted by 
the State's counsel or by the defendant's counsel in support of their 
respective ultimate contentions. 

RODMAN, J., joins in this opinion. 



PARKER, J., dissenting. I do not agree with thc majority upinion, 
which holds that  when tlic solicitor for the state put the defendant 
on trial for a capital offense, i t  is crror for him to state t o  a pros- 
pective juror on the voir dire that the state is seeking a verdict of 
guilty of murder in the first degree without a recommendation by the 
jury of imprisonment for life, and, in my ol)inion, such a holding is 
not warranted by the language of the proviso appearing in G.8 14-17. 

G.S. 14-17 reads: 
"Murder in the first and second dcgrcc dcfinecl; punishmenr. 
-4 murder which shall be perpetrated by means of poison, lying 
in wait, imprisonment, starving, torture. or by any o t h t ~  kind 
of willful, deliberate and premeditated killing, or which .illall 
be committed in the perpetration or attempt, to perpetrate any 
arson, rape, robbery, burglary or other felony, shall be decined 
to be murder in the first degree and shall be punishwi ~ i t h  
death: Provided, if a t  thc time of rendering its ~ c r d i c t  in open 
court, the jury shall so recommrnd, the punishmenS, 311;ill be 
imprisonment for life in the State's prison, ~ n d  the court ;hall 
so instruct the jury. All other kinds of murder shall be liecm- 
ed murder in the second degree, and shall be punished vith 
imprisonment of not less than two nor more than thirty gears 
in the State's prison." 

The Court held in S. v. Dmny, 240 N.C. 113, 10.5 S.E. Sd 4iG, 
that this proviso does not create a scparatc crimc. Therefore, the 
three separate crimes of unlawful homicide in North carol in:^ are 
murder in the first degree, murder in the second dcgrec. and man- 
slaughter. G.S. 14-17 and G.S. 14-18. 

This Court has held in many decisions that if a jury ionr-icts 
a defendant of a capital offensc. it has absolute dircretion hy vir- 
tue of the proviso in G.S. 14-17 to makc a rrcomincndation of life 
imprisonment, and if i t  does, the inandatory judgmcnt of t i w  rourt 
shall be imprisonment for lifc. S. v. McMillcrn, 233 N.C 630, 65 
B.E. 2d 212; S. v. Dcnny, supra, and the cnscs therc cited. If the 
jury convicts of a capital offcnsc, and n~akce no recommendation, 
G.S. 14-17 provides a mandaltory death scatcncc. S. z'. Bass, 249 
N.C. 209, 105 S.E. 2d 645; 5. t l .  Bunton, 247 N.C. 310, 101 q.E. 
2d 454. 

It is crystal clear from thc langungc of G.S. 14-17 that ~ , h c  Gen- 
eral Assembly has not abolished, and did not intend to rtbolish, 
capital punishment in North Carolina, and thc Court has so hcld 
in the recent cases of Bass (1958) and Bunton (1957). It is per- 
fectly plain to me that all the General Assembly did, and inknded 
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to do, by the enactment of this proviso was to  give the jury, if it 
convicted of a capital offense, the absolute power ;to recommend 
imprisonment for life, and if i t  did so recommend, to make the 
punishment imprisonment for life. 

As the General Assembly has not abolished capital punishment 
in North Carolina, the solicitor, a constitutional officer rqresent- 
ing the state, has the absolute right to place a person indicted by 
the grand jury for a capital offense on trial for his life, and to say 
to a prospective juror on hhc voir dire that the state is asking for 
the death penalty, and nothing in the language of the proviso ap- 
pearing in G.S. 14-17 makes i t  improper or error for him to do so. 
I know of no decision in our reports that holds to the contrary. 
Does the majority opinion intimate that  in selecting the jurors in 
a capital case, it is error for the solicitor to ask a juror on the 
voir dire i f  he has conscientious scruples against capital punish- 
ment? 

This Court in S. v.  Oakes, 249 N.C.  282, 106 S.E. 2d 20G, (dc- 
cided at the Fall Term 1958), and in S. v .  Pugh, 250 N.C. 278, (de- 
cided a t  the Spring Term 1959 with two Justices dissenting), held 
that i t  is error for the trial judge to state to the jury that  the state 
contends that the jury should convict of the capital offense) and 
not recommend in~prisonment for life. T o  keep the record accurate. 
I did not participate in the decision in the Oakes case, as I was 
ab3ent from Court due to illness. It seems to me that  the neces- 
sary inference to be drawn from the Oakes and Puqh cases is that 
a majority oi the Court is of opinion that  by reason of the proviso 
in G.S. 14-17 i t  is error for the solicitor to argue to the jury that 
the state is asking for a verdict of guilty of the capital offense. 
and that the jury should not exercise its absolute right to recom- 
mend imprisonment for life, though i t  has not decided that exact 
question. In my judgment, the proviso in G.S. 14-17 does not war- 
rant c u c l ~  ;in opinion. 

Uncluc.ct.iur~ablp counsel for a defcndent on trial for a capital 
offense Ila.~ the absolute right to argue to the jury that  if it con- 
victs of a capital offense, i t  should exercise its unqualified right to 
recon~nxnd imprisonment for life, and every trial judge knows that 
counsel for ?'he defendant will so argue with all the eloquence and 
power he has. If it is error for the solicitor t o  state to a prospectivc 
juror t,hat the state is asking for the death penalty, and to argue 
to the jury in reply to defendant counsel's argument that  the jury 
should cunvict of the capital offense, and not exercise its unquali- 
fied right to reconlincnd imprisonment for life, capital punishment 
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will be to a large extent, if not almost completely, abolished in 
North Carolina. The Bass and Bunton cases were tried in the Su- 
perior Court prior to the decisions in the Oakes andi Pugh cases. 

If a jury convicts a defendant of a crime and the trial judge has 
discretion as to the punishment, i t  is ordinarily no concern of the 
solicitor as to the punishment t o  be inflicted. But that is not the 
case here. If the jury convicts of a capital case and makes no 
recommendation, the mandatory sentence by virtue of G.S. 14-17 
is death, and if the jury convicts of the capital offense and recom- 
mends imprisonment for life, the mandatory sentence by virtue of 
the same statute is life imprisonment. Under such circumstances 
the punishment is fixed by the General Assembly, and, neither the 
judge nor the solicitor can change it. 

S. v. Dockery, 238 N.C. 222, 77 S.E. 2d 664, is not in point. In 
ithat case counsel for the private prosecution argued to  the jury: 
"There is no such thing as life imprisonment in North Carolina 
today." Such an argument of matter dehors the record was properly 
held as error. To the same effect S. v. Little, 228 N.C. 417, 45 S.E. 
2d 542; S. v. Hawley, 229 N.C. 167, 48 S.E. 2d 35. 

If the General Assembly had intended by the proviso in G.S. 
14-17 to  prevent the solicitor from announcing to prospective jumrs 
that  the state would ask for the death penalty, and from arguing 
to the jury that  the state contends that  the jury should conviot of 
the capital offense and not exercise i6s unqualified right to recom- 
mend imprisonment for life, i t  would have said so in plain language 
in the proviso of G.S. 14-17. This i t  has not done. 

If capital punishment is to be practically abolished in North 
Carolina, i t  should be done by the General Assembly, and not by 
this Court, by what I am thoroughly convinced is an erroneous in- 
terpretation of the meaning of the proviso in G.S. 14-17 in the 
instant case and in the Oakes and Pugh cases, cases decided with- 
in the past twelve months, and which go a long bow shot further 
than all of our other decisions in reference to this proviso. 
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JORS FLETCHER WALLACE AND WIBE, RENA WALL-4CE V. 

NASH JOHNSON. 

(Filed 14 October, 1959.) 

1. Abatement and Revival $j 7- 
Plea in abatement for pendency of prior actions cannot be sustained 

when prior to  the hearing on the plea in abatement the other actions 
have been dismissed by judgments of nonsuit. 

8. Abatement and Revival 9 8- Action against administrators fo r  dis- 
tributive share of ren t s  and  timber held not  identical with action 
against one of administrators individually fo r  distributive share of 
timber w l d  under  power of attorney. 

An action by husband and wife against a sole defendant to recoyer 
a stated sum as  the male plaintiff's distributive share in the p ~ c e e d s  
of timber sold by the defendant from certain lands under power of 
attorney, and to have certain deeds and powers of attorney executed 
to the defendant set aside, will not support a plea in abatement for 
the pendency of another action against the same defendant and his co- 
administrator ,to recover a specified sum as the male plaintiff's dis- 
tributive share of the rents and profits of the estate coming into the 
hands of the defendants a s  administrators and to recover a diiferent 
specified sum a s  the distributive share of the male plaintiff in timber 
sold by the defendants a s  administrators etc., since the parties a re  not 
identical and since i t  does not appear that  there was not more than 
one sale of timber. Further in this case it  does not appear which of the 
two actions was first instituted. 

3. Abatement and  Revival 8 4- 
Plea in abatement for the pendency of prior actions is properly raised 

by answer when the pendency of the prior suits between the same parties 
for  the -same cause does not appear on the face of the m p l a i n t ,  G.S. 
1-133. 

MOORE, J., took no part in the consideration and decision of this case. 
HIGGIXS, J., not sitting. 

From a judgment allowing the defendant's plea in abatement, as 
alleged in his answer, and dismissing the actian on the ground that 
there are three prior actions pending between the same parties for 
substantially the same cause in the same court, plaintiffs appeal. 

Jones, R ~ e d  dt. Griffin for plaintiffs, appellants. 
Butler h. Butler, Hubert E. Phillips for defendant, appellee. 

PARKER: J.  This case bears the number A-7849 on the civil issue 
docket of the Superior Court of Duplin County, and is brought by 
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John Fletcher Wallace, and wife, against Nash Johnson. These facts 
appear from the complaint's allegations: 

E. M. Johnson died testate in 1946. At the time of his death he 
owned several thousand acres of land in Duplin and Pender Counties 
on which large quantities of timber were growing, Among the de;.- 
isees of his last will and testament, which was duly admitted to pro- 
bate on 16 June 1946, are the defendant Nash Johnson, a brother, 
B. D. Johnson, a brother, plaintiff John Fletcher Wallace, the son 
of a prior deceased sister, sisters, and other nephews and nieces. 

Plaintiffs and others by a deed executed on 2 September 1946, and 
duly recorded, conveyed to the defendant Nash Johnson two small 
tracts of land which E. M. Johnson owned a t  the time of his death. 

Plaintiffs and others by an agreement dated 27 August 1947, and 
duly recorded, vested the defendant Nash Johnson and B. D. John- 
son with title t o  their interest in all the personal property owned by 
E. M. Johnson a t  the time of his death. 

Plaintiffs and others by a deed executed on 27 August 1947, and 
duly recorded, conveyed to defendant Nash Johnson and B. D.  John- 
son, all their interest in the real property owned by E. M. Johnson 
a t  the time of his death, excepting from the conveyance the two small 
tracts of land owned by E. M. Johnson a t  the time of his death here- 
tofore conveyed to defendant Nash Johnson. 

Plaintiffs and others by deed executed on 24 November 1947, and, 
duly recorded, conveyed to  defendant Nash Johnson and B. D. John- 
son 38 tracts of land consisting of several thousand acres owned by 
E. 31. Johnson a t  the time of his death. 

Lucy Wallace Cookenmaster and others by deed executed on 16 
April 1948, and duly recorded, con~eyed to defendant Nash Johnson 
and 13. D. Johnson, all their right, title and interest in all the per- 
sonal property bequeathed to them under the will of E. M. Johnson. 
There is no allegation that plaintiffs signed this deed. 

B. D. Johnson died intestate on 15 November 1950, without :i 

widow oor issue him surviving. 
Plaintiffs and others by deed executed on 1 February 1951, and 

duly recorded, conveyed to defendant Nash Johnson all of their right, 
title, and interest in 37 tracts of land described in the deed of plain- 
tiffs and others to defendant Nash Johnson and B. D. Johnson dated 
24 November 1947, confirming the execution and delivery of the other 
instruments heretofore referred to vesting defendant Nash Johnson 
and B. D.  Johnson with the grantors' interest in the real and per- 
sonal properties owned by E. M. Johnson a t  his death. 

Thesc deeds and the agreement are not in the record. They are 
sulllmnrized in the complaint. According to the averments of the 
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coinplaint the deed dated 24 November 1947 conveys 36 t r a m  of 
land, and the deed dated 1 February 1951 conveys 37 tracts of land. 

Plaintiffs andl others by deed executed on 8 May 1951, and duly 
recorded, vested defendant Naali Johnson with all their right, title 
and interest "in all of the lands of B. D. Johnson, deceased, situated 
in Duplin County and Pender County, or any other lands o ~ n e d  by 
B. D. Johnson a t  the time of his death, including all lands that  he 
owned1 in fee and including all lands which he held an  interest in." 

Plaintiffs and others, by a written power of attorney dated 
day of , 1951, and duly recorded in Duplin County, appointed 
defendant Nash Johnson their attorney in fact t o  sell and convey all 
the merchantable timber from certain tracts of land in Duplin and 
Pender Counties described in the instrument, including 16 tr:t,cts con- 
sisting of several thousand acres, and authorized him to  execute deeds 
incident t o  the sale or sales, and to receive the proceed6 from ~ i i ch  
sale or sales for the use of plaintiffs and others. 

Plaintiffs and others by a similar written power of attolnry d a ~ d  
2 April 1951, and duly recorded in Duplin County, appo~nted do-  
fcndant Nash Johnson their attorney in fact .to sell and convey d l  
merchantable timber on all the lands which B. D. Johnson owned at  
111s death, or in which he had an interest, and to receive and dik- 
tribute the proceeds from such sale or sales t o  plaintiffs and the others 
according to their respective interests, less five per cent con~mis~ion.: 
and expenses of the sale or sales. 

These powers of attorney arc not in the record. They a>-: ,ulc- 

marized in the coniplaint. 
The defendant Nash Johnson procurcd tlic esecution and delivc,ry 

of all the instruments set forth by fraud, the facts of which arc a v r r c d  
in detail. 

Plaintiffs aver on information and belief, that  defend an^ Xa4i 
Johnson in the exercise of the powers vested in him by tqhe powers 
of attorney, bold timber in the  amount of $500,000.00. That he ha? 
never accounted to them for t l ~ c  proceeds of the sale or sales: and 
tlicir distributive ,-llarc of the proceeds amounts t o  a t  least $12,500.00. 

Plaintiffs did not discover the fraud defendant Nash Jolmson prac- 
ticed upon them until on or about September 1952, and could 
not in the exercise of reasonable diligence have discovered it earlicr. 

Wherefore, plaintiffs pray tha t  they have and recover of tihe de- 
fendant Nash Johnson the sum of $12,500.00 as the distributive ~ h a r c  
of the plaintiff John Fletcher Wallace in the proceeds from the sale 
of timhcr irom the lands of B. D. Johnson, which he owned a t  the 
time of his death, or in which he owned an interest a t  such timtl. 
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In tills case the complaint IS for tlic recovery by the plaintiffs of 
a t  least t12,.J00.001 representing John Fletcher Wallace's distributive 
share n -  an heir a t  law of B. D. Johnson from the sale of timber by 
defendant Sash  Johnson acting under the powers vested in him by 
pou-crs of attorney on the lands which B. D. Johnson died seized and 
possessed of, or in which he had an interest, and to set aside for fraud 
the ~nstruinents set forth in the complaint. [t would seem that  the 
esh te  of E. hI. Johnson is involved only to the extent that  B. D. 
Johnson is a devisee under his will. 

Defendant in his answer, inter alia, alleges that  there is now pend- 
ing on the civil issue docket of the Superior Court of Duplin County 
three prior actions between the same parties for the same cause in- 
stituted prior to  this action, numbered A-7840, 1-7842, and A-7844, 
and attaches the complaints in these cases t o  his answer, and in- 
corporates them by reference therein. 

Case number A-7840. The plaintiffs are the same as in the instant 
case. The defendants are different. I n  the instant case there is one 
defendant Sash  Johnson. I n  case number A-7840 the defendants are 
Nash Johnson, his wife, the surviving sisters of E. M. Johnson, and 
his nephews and nieces. Case number A-7840 is an action to set aside 
by reason of fraud the deed dated 2 September 1946, the agreement 
dated 27 August 1947, the deeds dated 27 August 1947, 24 Novernber 
1947, and 16 April 1948, all of which are referred to  above, and all 
of which relate to  the estate of E. &I. Johnson, deceased, and a par- 
tit1011 proceeding relating to  lands owned by E. M. Johnson a t  the 
time of his death, and to have the plaintiff John Fletcher Wallace as 
a devisee under the last will and testament of E. M. Johnson, de- 
ceased, adjudged the owner of a 1/40th undivided interest in the 
realty owned by E. 11. Johnson a t  the time of his death, to recover 
from the defendant Nash Johnson $1,000.00, as plaintiff John Fletcher 
Wallace's share under the will of E. M. Johnson, deceased, of the 
rents and profits received by Kash Johnson and B. D. Johnson from 
theil. joint operations of the farm lands owned by E. M. Johnson a t  
the time of his death until the time of the death of B. D.  Johnson, 
inoluding the crop year 1950, and t o  recover from Nash Johnson 
$5,000 00, representing plaintiff John Fletcher Wallace's share under 
the wiII of E. bl. Johnson, deceased, from the proceeds received by 
Nash Johnson and B. D. Johnson from the sale of timber made by 
them p ~ o r  to  the deatli of B. D. Johnson from lands owned by E. hl. 
,Johnson n t  the time of hi4 death. 

Casc number A-7842. The partics are the same as in casc nuniher 
.-2-7840. Casc number .4-7842 is an action to  set aside by reason of 
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fraud deed6 dated 1 February 1951 and 8 May 1951, both of which 
are referred to  above, and the two powers of attorney referred to 
above, and to have plaintiff John Fletcher Wallace with the other 
heirs at law of B. D. Johnson, deceased, adjudged the owners and 
entitled to possession as tenants in common of the realty owned by 
B. D. Johnson at the time of his death, and .that plaintiff John Fletch- 
er Wallace recover from Nrtsh Johnson the sum of $10,000.00, repre- 
senting his share as an heir a t  law of the rents and profits received 
by Nash Johnson from the operahion of the farms of B. D.  Johnson, 
deceased, and to recover from Nash Johnson $15,000.00, reprwenting 
his share as  an heir at, law from the proceeds received by Nash John- 
son from the sale of timber made by him under powers of attorney 
from lands owned by B. D. Johnson a t  the time of his death. 

Cwe number A-7844. The plaintiffs are the same as in the instant 
case. I n  the instant case Nash Johnson is sole defendant. I n  case 
number A-7844 the defendants are Nash Johnson individually, and 
Nash Johnson and Ophelia J.  Carlton, administrators of the estate 
of B. D. Johnson, deceased. Case number A-7844 is an action by 
John Fletcher Wallace as an heir a t  law of B. D. Johnson, deceased, 
and his wife, to  recover $10,000.00 representing the male plaintifi's 
distributive share of the rents and profits from the estate of B. D. 
Johnson, deceased, coming into the hands of the defendant adminis- 
trators until 9 April 1954, to recover $5,000.00 representing the male 
plaintiff's share from timber growing upon the  land^ owned by B. D. 
Johnson a t  the time of his death, sold by defendants for a t  least 
$100,000.00, and the proceeds from the sale received by the defendants 
in their capacity as administrators of the estate of B. D. Johnson, 
deceased, to recover from Nash Johnson individually and from the 
defendant administrators the male plaintiff's distributive share of 
$6,257.24 fraudulently paid to Nash Johnson individually by the 
defendant administrators, andl to have declared null and void by 
reason of fraud practiced upon plaintiffs [by Nsish Johnson, with the 
knowledge, consent and acquiescence of his co-defendant Ophelia J. 
Carlton deeds dated 1 February 1951 and 8 May 1951. Copies of 
these deeds are not attached to  the complain*, and their contents are 
not summarized therein. But from the dates of the deeds and the 
book and pages on which it is alleged in the complaint they are re- 
corded in the Register of Deeds office of Duplin County, it would 
seem that they are the deeds summarized in the complaint in the in- 
stant case, and bearing the same dates of execution and the same 
book and pages of registration in the Register of Deeds office of Dup- 
lin County. 

It is stated in appellants' brief that cases numbered A-7840 and 
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A-7842 were disrnissed by judgments of nonsuit entered prior to the 
hearing on defendant's plea in abatement in the case a t  bar. I n  the 
oral argument before us counsel for the defendant admitted that  such 
statement in appellants' brief is correct. 

Defendant's objection to the maintenance of the instant action on 
the grounds that  cases numbered A-7840 and A-7842 were pending 
on the bame civil issue docket in the same court was removed by the 
dismissal of cases numbered A-7840 and A-7842 by judgmente of 
nonsuit prior to the hearing on defendant's plea in abatement, since 
the objection presupposes that  cases numbered A-7840 and A-7842 
were actually pending. Allen v. McDowell, 236 N.C. 373, 72 S.E. 
2d 746; Cook v. Cook, 159 N.C. 46, 74 S.E. 639; Grubbs v, Ferguson, 
136 N.C. 60. 48 S.E. 551. Defendant relies on Curtis v. Piedmont Co., 
109 N.C. 401, 13 S.E. 944, in which a different opinion is expressed,. 
I11 AUm z.. McDowell the Court referred to  the Curtis v. Piedmont 
Co. case, and declined to follow it, stating that "the Cook rase pre- 
sents the better view." 

The Court said in McDowell v. Blythe Brothers Co., 236 N.C. 396. 
72 S. E. 2d 860: "The pendency of a prior action between the salne 
parties for the same cause in a State court of competent jurisdiction 
works an abatement of a subsequent action either in the same court 
or in another court of the State having like jurisdiction." 

In the instant case and in case numbered A-7844 the plaintiffs are 
the same, but the defendants are different. The two cases are different. 
I11 the instant case the plaintiff John Fletcher Wallace, according to 
the allegations of his complaint, seeks to recover $12,500.00 from the 
defendant Sash Johnson as his distributive share as an heir a t  law 
of 13. D. .Joim~on, deceased, in the proceeds received by the defendant 
Sash Johnwn amounting to at least $500,000.00 from the sale of 
tiinber by Sn-11 Johnson under powers of attorney, on lands owned 
in whole or in part by B. D. Johnson at the time of his death, and to 
have nine written inst~uments set aside for fraud. The complaint does 
not allege the date of the sale of the timber, or whether there was 
olle or more .ales. In case numbered A-7844, plaintiff John Fletcher 
JYnllace, acooding to the allegations of the complaint, seeks to re- 
cover $10,000.00 representing his distributive share as an heir a t  law 
of B. D. Johnson, deceased, of the rents and profits from the estate 
of B. D. Johnson, deceased, coming into the hands of the defendants 
as adminis tmto~~ of the estate until 9 April 1954, to recover $5,000.00 
representing his share from timber growing on the lands owned by 
B. D. Johnson at the time of his death, sold by defendants fos at  
l t n s t  $100.000.00 and the proceeds from the sale received by the de- 
fcndnnt- in rhcir capacity as administrators of the estate of R. D. 
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Johnson, deceased, to recover from Nash Johnson individually and 
irom the defendant adn~inistrators his distributive share of $6,257.24 
fraudulently paid t o  Nash Johnson by the administrators of the estate 
of B. D. Johnson, and to have declared null and void two deeds by 
reason of fraud. The complaint in casc numbered A-7844 does not 
~ l l ege  the date of thc sale of the timber or whether tllcre was one 
or more  sale^. I n  the instant case it is alleged that Nash Johnbon, in- 
dividually, acting under powers of attorney sold $500,000.00 of tim- 
ber. I n  case nuinbered A-7849 i t  is alleged that  the defendants sold 
~t leafit $100,000.00 of timber, and received the proceeds of the sale 
In their capacity as administrators. What the evidence will show in 
mpect to these sales, we 1;now not. We are dealing only with pleadings. 

.is the alleged pendency of prior suits between the same parties 
for the same cause does not appear on the face of the complaint in 
the instant action tile defendant could not raise the question pre- 
sented by demurrer, G.S. 1-127, but properly did io by hi. answcr, 
G.S. 1 - 1 3 .  McDowell v. Hlythe Brothers Co., supra. 

The record does not show whet.her the instant case or casc number- 
ed -4-7844 is the prior action. The record in the instant case shows 
th2t the summons was issued 13 Narc11 1957, and served on defendant 
on 18 March 1957, nnd thc record in case numbered A-7844, an ap- 
peal in which was nrgued before us on the same day by the same 
counsel as of the instant cnsc shows that  in case numbered A-7844 
the summons was issued on the same day and served on the defend- 
znts the same day as in the instant case. 

The judgment of the court below is 
Reversed. 

l\loow. J.. t,ook no pfirt in the considcrntion and decision of this case. 

HIG(:INS. 3 . .  not sitting, 
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JOHN FLETCHER WALLACE AND WIFE, RENA IVALLACIE v. NASH 
JOHNSON, INDIVIDUALLY AND NASH JOHNSON AKD OPHEILIA J. 
CARLTON, ADMINISTRATORS OF THE ESTATE OF B. D. JOHNSON, DE- 
CEASED. 

(Filed 14 October, 1959.1 

1. Abatement and Revival $ 7- 
Plea in abatement for pendency of a prior action cannot be sustained 

when ~ r i o r  to the hearing on the plea in abatement the other action 
has been dismissed by judgment of nonsuit. 

UOOBE, J., took no papt in the consideration or decision of this case. 
EfIoor~s, J., not sitting. 

APPEAL by plaintiffs from Mintz, J., April Civil Term, 1939, of 
DUPLIN. 

This case bears the number A-7844 upon the civil issue docket of 
the Superior Court of Duplin County. The case, as alleged in the 
oomplaint, is summarized in the case of T4'allace v .  Johnson, 251 h'. 
C. 11, 110 S.E. 2d 488, the opinion of rthe Court in which is filed 
oontemporaneously with this opinion. I t  would serve no useful pur- 
pose t o  repeat here the summary of the case there, buk reference ia 
made to that  case for the facts. 

The defendants in their answer allege, inter din,  that  there is a 
prior action numbered A-7842 pending between the same parties for 
the same cause on the civil issue docket of the Superior Court of 
Duplin County, and prays that  the action be dismissed and abate. 

From a judgment allowing defendants' plea in abatement, and 
dismissing the action on the ground that case numbered A-7842 is 
a prior action pending between the same parties for substantially 
the same cause in the same court, plaintiffs appeal. 

Jones, Reed & Griffin for plaintiffs, appellants. 
Bulter & Butler, Hubert E. Phillips for defendants, appellees. 

PARKER, J. It is stated in appellants' brief that case numbered 
A-7842 was dismissed by judgment of nonsuit entered prior to the 
hearing on defendants' plea in abatement. In  the oral argument be- 
fore us counsel for defendants admitted that such statement in ap- 
pellants' brief is correct. This being true the trial court should have 
overruled the plea in abatement, because case numbered A-7842 was 
no honger pending. Wallace v. Johnson, 251 N.C. 11, 110 S.E. 2d 488. 

The judgment below is 
Reversed. 

MOORE, J . ,  took no part in the consideration and decision of this case. 
HIGGINS, J., not sitting. 
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JEFFREY LEGROY, sr AND THROUGH HIS NEXT FRIEXD,  GHARLES R. LE- 
CROY, JR., V. NATIONWIDE MUTUAL INSURANCE COMPANY. 

(Filed 14 October, 1959.) 

A three-wheeled motor scooter known as a "mailster" is an nutomobile 
within the meaning of a policy insuring insured and his family against 
injuries resulting from being struck by an automobile. 

APPEAL by defendant from JIcLean, J., bIarcli, 1959 Term, of 
G - i s ~ o s .  

This 1s an action to recover "Expenses for medical services" under 
a policy of insurance. 

Defendant, Nationwide Mutual Insurance Company, is the in- 
surer and Charles R. LeCroy, Jr .  the insured in "Family .4utomobile 
and Comprehensive Liability Policy," No. 61-68-250, issued 3 Octo- 
ber, 1937. Plaintiff, Jeffrey LeCroy, is tlie son of insured and on 21 
October, 1937, was 15 months old and a resident of insured's house- 
hold. 

On 21 October, 1957, plaintiff, while playing in the yard of his 
home, was struck and seriously injured by a vehicle, known as a 
"mailster." The vehicle was owned by the United States Post Office 
Department and was being operated by an employee of the Depart- 
ment. 

The "mailster" is of the class of motor vehicles generally referred 
to  as a "motor scooter." It has 3 wheels, 2 in the rear and 1 in front, 
with conventional tires, and is 5 feet long and about 434 feet wide. 
It is enclosed with metal body without doors and has fenders. a lug- 
gage compartment, 1 seat witli springs and back rest, and windshield, 
34 inches wide with electric wipers. The body stands 12 inches above 
ground 1evc.l and the front ond has 4 inch clearance. It has conven- 
tional lights, horn and turn signals. The motor consists of an 8 horse 
power, 4 cycle, gasoline engine. I t  has a drive-shaft differential, axle 
.ind universal joint. The weight is 800 pounds and pay load capacity 
is 600 pounds. It has a shift gear with 3 forward speed8 and reverse 
and is equipped witli 3 wheel mechanical brakes, emergency hand 
brake, electric starter, foot accelerator, speedometer, shock absorbers 
and handlebars for steering. License plates cost $3.00, the same as 
for a motorcycle. 

Because of the injuries to  plaintiff expenses were incurred for sur- 
geiy, hospitalization, X-rays, medical attention and nursing care in 
tlie amount of $721.75. Plaintiff, as third party beneficiary under 
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the policy of insurance, filed claim with defendant for the expenses 
incurred. Defendant denied liability. Plaintiff instituted this action. 

The case came on for trial and in apt time defendant moved for 
judgment of involuntary nonsuit. The motion was overruled and ex- 
ception was duly noted. There was verdict for plaintiff. 

From judgment conformable to verdict defendant appealed and 
assigned error. 

Whitener & Mitchem for plaintiff, appellee. 
L. B. Hollowell and Hugh W .  Johnston f o ~  defendant, a.ppellunt. 

MOORE, J. There is a single question for decision on this appeal: 
Was the vehicle which struck and injured plaintiff an "automobile" 
within the t e r m  of the insurance policy sued on and the law appli- 
oable thereto? 

Appellant admits that the policy was issued and was in force a t  the 
time plaintiff was injured. 

The pertinent provisions of the policy obligates defendant: 
"Part 111. . . . To pay all reasonable expenses incurred within 
one year from date of accident for necessary medical, surgical, 
X-Ray and dental services, including prosthetic devices, and 
necessary ambulance, hospital, professional nursing . . . : . . 
"Coverage G: . . . T o  and for the named insured and each rela- 
tive who sustains bodily injury, . . . caused by accident, while 
occupying or through being struck by an automobile. . . ." 

Appellant concedes that  plaintiff mas injured by accident and that 
the items of medical expense sued for are the items mentioned in the 
policy. It is further agreed that plaintiff is a "relative" within the 
meaning of the above quoted policy provision. A "relative" is de- 
fined by the policy to be "a relative of t-he named, insured vho  is a 
resident of the same household." 

The word "automobile" is defined in PART I1 of the policy. PART 
I11 (in which the above quoted coverage appears) states that  "the 
definitions under Part  I1 apply to Part  111. . . ." The definition is as 
follows : 

" 'Automobile,' with respect to insurance under coverage F of 
this policy (this suit involves coverage G) ,  means a land motor 
vehicle, trailer or semi-trailer, other than crawler or farm type 
tractors, farm implements and, if not subject t o  motor vehicle 
registration, any equipment which is designed for use principally 
off public roads." (Parentheses ours.) 

In  PART I11 under DEFINITIONS appears the following: 
" 'An automobile' includes a trailer of any type." 
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In PART 111 under EXCLUSIONS the foll~owing appears: 
"This policy does not apply under Coverage G t o  bodily injury 
. . . through being struck by (i) a vehicle operated on rails or 
crawler-treads, or (ii) a farm type tractor or other equipment 
designed for use principally off public highways, while not upon 
public roads. . . ." 

The gist of appellant's contention in tohis case is set forth in thc 
following quotation from iB  brief: 

"It is the defendant's position that a three wheeled motor scooter 
commonly known as a 'mailster' is not an automobile within thc 
meaning of part three of defendant's policy. A motor scoot~r  ir 
more similar to a motorcycle. 
"The insuring agreement between the plaintiff and the defendant 
uses the term AUTOMOBILE. This term is undefined under 
part three of the policy." 

Par t  three of the policy indicates unqualifiedly tha t  the definitions 
under part two apply t o  part three. None of the definitions given in 
part two are repeated or redefined in part three. "Automobile" is de- 
fined in extremely broad terms in part two. Appellant undoubtedly 
suggests that  this definition in part two has limited application only, 
to  Coverage F, and that  i t  is not intended to apply to  Coverage G. 
If this be true, i t  is worthy of note that  the very broad definition of 
"aut.ornobile," quoted above, is applied to "Comprehensive Family 
Liability - not Automobile," that  is, t o  obligation of insurer to pay 
on behalf of insured liability for personal injury and property damage 
to third parties not caused by automobiles. Thus the comprehensive- 
ness of liability under Coverage F is sharply reduced when "auto- 
mobile" as an exclusion becomes almost every type of "land motor 
vehicle." If defendant's cons.truction is followed, Coverages D and 
E under PART I1 (obligation of insurer to pay on behalf of insured 
liability for property damagc and personal injury t o  third persons 
caused by insured's use of automobiles) leaves "automobile" unde- 
fined. Appellant apparently contends that the term "automobile," 
where undefined, should be given a restricted meaning. If this is true, 
a large area of damage is left without coverage. I n  effect, appellant 
insists on a broad definition for its protection and a narrow defini- 
tion for its liability. 

The exclusion clause from Par t  111, quoted1 above, is worthy of 
note. It definitely and by express terms applies t o  Coverage G. It ex- 
cludes bodily injury through being struck by a vehicle operated on 
rails or crawler-treads or a farin type tractor or other equipment 
designed for use principally off public highways, while not upon pub- 
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lic roads. If i t  was the intent of the policy that  the term "automobile" 
should be considered in a restricted sense, why exclude the above 
mentioned machines which do not fall within the meaning of the 
term, but which may be classified as "land motor vehicles"? Is  i t  the 
intent of the policy that  farm tractors and similar vehicles be classi- 
fied as automobiles while "upon public roads"? We do not decide 
these questions. Even so, the policy language is a t  best misleading 
and confusing. If the definitions of "automobile" given in several 
parts of the policy were applied in this case, the "mailster" would 
fall squarely within the definition. 

Assuming, but not deciding, that the term "automobile" is unde- 
fined in the policy as i t  relates to this action, we turn to a considera- 
tion of the problem on this basis. 

Appellant contends that the "mailster" should be classified as a 
motorcycle and that  a motorcycle is not an "automobile." The weight 
of authority is that  a motorcycle, either with or without a side car, 
is not included in either of the terms, L'aut~omobile," "private motor 
driven automobile" or "motor driven car," as used in insurance poli- 
cies. ililcDomld v. Insurance Co., (Tenn. 1935), 79 S.W. 2d 555; 
BulZurd v. Insurance Co., (Ga. 1934), 173 S.E. 855; Moore v. In-  
surance Co., (Tenn. 1931), 40 S.W. 2d 403; Deardorff v. Insurance Co. 
(Pa. 1930), 151 Atl. 814; LVeighbors v. Inslirnnce Co. (Ark. 1930)' 31 
S. W. 2d 418; Landwehr v. Insurance Co. (Md.  1930,) 150 At l .  732: 
Colyer v. Insurance Co. (N.Y. 1928), 230 N.Y.S. 473; Perry v. In- 
surance Co. (N.J. 1927)) 138 Atl. 894; Salo v Insurance Co. (Mass. 
1926), 153 N.E. 557; Laporte v. Insurance Co. (La. 1926), 109 SO. 
767. But there are contrary holdings. Bolt v. Inszwance Co. (S.C. 
1930), 152 S.E. 766; R w m s  v. Ins.urnnce Co. (Rfo. 1930)) 40 S.W. 
2d 493. 

Our Court has followed the majority view. Anderson v. Insurance 
Co., 197 N.C. 72, 147 S.E. 693. In  the Anderson case plaintiff was 
injured while riding on a motorcycle (without a side oar). The in- 
surance policy covered injury by collision of or accident to "a motor 
driven car in which insured is riding or driving." In deciding that  the 
motorcycle was not a "motor driven car," the Court emphasized the 
following points: (1) A car stands upright, whether in operation or 
not; a motorcycle cannot keep its equilibrium when not in operation. 
(2) -4 car has a body in which passengers sit and which protects in 
some measure from the perils of the highway; n motorcycle has no 
body for protection of the rider. (3)  -4 motorcycle has no front or 
rear protection in the form of bumpers or fenders. (4) A rider on a 
motorcycle is more exposed to danger and takes a greater risk of 
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injury. (5) The policy uses the word "in" instead of "on" in referring 
to the occupancy; a passenger rides "on" a mortorcycle and not "in" 
it. The Court concludes that the use of the word "car" instead of 
"vehicle" and the word "in" instead of "on" indicates that  the inten- 
tion of the policy is t o  exclude motorcycles. The reason for exclusion, 
the Court suggests, was the greater risk involved in insuring against 
the perils inherent in the use of motorcycles. 

The matters emphasized in the Anderson case are significantly 
favorable to the plaintiff here. The vehicle in the case at  bar stands 
upright whether in operation or not; i t  has a body and fenders for 
the protection of passengers - the record is silent as to bumpers -, 
a rider is no more exposed in this motor scooter than in a car; an 
operator or passenger rides "in," not "on," the motor scooter. In 
these respects and in practically every essential respect disclosed by 
the record, the motor scooter is a "motor driven car" or "automobile," 
and not a motorcycle. In the Andergon case the injuredr party was a 
rider and in all the motorcycle cases herein cited the injured parties 
were riders. In  the instant case the plaintiff was a by-stander. If 
the difference is significant, i t  seems to us that the advantage is with 
the plaintiff herein. From the facts in the record there is nothing to 
indicate that the motor scooter is more inherently dangerous, to 
riders or to third parties, than a more common type automobile. In- 
deed, the comparison is favorable t o  the scooter with its low powered 
engine. There is nothing in the nature and construction of this ve- 
hicle which will justify the conclusion that there was an intention 
that the policy exclude i t  from the term "automobile." The express 
terms of the policy justify no such inference. 

The same conclusion mas reached in Womack v. Insurance Co. 
(La. 1938), 184 So. 357. In  that case the vehicle was known as a 
"traffic car." It had three wheels, a closed body with space therein 
for carrying goods, inclosed differential, dual chain drive, service and 
emergency brakes, a 74-cubic inch motor and a windshield. The driver 
occupied a saddle which he straddled and he steered the vehicle by 
means of handlebars. The vehicle was used in making deliveries of 
merchandise and had a load capacity of one thousand pounds. In- 
sured was killed in a collision with another vehicle while operating 
the "traffic car." The policy insured against bodily injuries, or death 
resulting therefrom, by reason of "collision or any accident to . . . 
any motor driven truck inside of which the insured is riding or driv- 
ing . . . provided this policy does not cover insured while riding in 
or on a motorcycle, or in or on any side car, trailer or other attach- 
ment to a motorcycle. . . ." The Court held hhat insured, at, the ltime 
of the accident, was riding in a "motor driven truck." 
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The definition of the term "motorcycle" in G.S. 20-38(4) does not 
describe the "rnailster." Furthermore the purpose of the definition re- 
ferred to is for regulation of license fees and has no application to the 
situat.ion here presented. Fundanlentally license fees of vehicles are 
based on weight. 

We find no error in the ruling of the trial court in the instant case. 
The judgment below is 

Affirmed. 

HIGGINS, J., not sitting. 

-4HOSKIE PBODUGTION OREDIT ASSOCIATION v. E. D. WHMDEEE; 
MARIETTA H. WHlEDBEE); RICH ISQUARE BONDED WAREHOUSE; 
Y. D. PENDLETON, MANAGER OF RICH SQUARE BONDED WABEHOUBE; 
A. B. FAIRLBY, STATE WAREHOUSE SUPERINTENDENT; EIlWIN QIbL, 
! ~ E A ~ U B E R  OF THE STATE OF NORTH CAWLIRA ; JONES, SON & COMPA.NY, 
INC.; AND INDEMNITY INSURANCE COMPANY O F  SORTR CAR- 
OLINA. 

(Filed 14 October, 1969.) 

1. Controversy Without  Action § % 

I n  a controversy without action the ~ w u r t  is without authority to 
ftnd additional facts or draw factual conclosions from the evidentiary 
facts. 

2. Controversy Without  Action 1: Trial  § 64- 
Where the  parties agree that  stipulated facta should constitute and 

be the  evidence in  the case and  waive trial by jury and agree that the 
judge upon the facts should determine the rights and liabilities of the 
parties, the cause is not a controversy without action under G.S. 1-260 
e t  seq., and the power of the court to find additional facts must be de- 
termined in accordance with the agreement of the parties submitting 
the controversy to the court. 

3. Trial g 84- 
Where the parties agree that  the stipulated facts should constitute 

and be the evidence in the case and agree that the court s h u f d  de- 
termine the rights and  liabilities of the  parties upon said facts, and 
the facte agreed a re  insufficient predicate for a judgment, bnt, con- 
sidered as evidentiary facts, a r e  sufficient to support diverse inference 
a s  to the determinative inference of fact, the court has authority to  
draw the inference of fact in the same manner a s  would a jury. 

4. Warehousemen 3 b  

The dutg of a local manager of a warehouse accepting cotton for 
storage to satisfy himself that  the depositor of the commodity has good 
title thereto before issuing negotiable warehouse receipts therefor, G.S. 
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106-42, places the burden upon the local manager to exercise that  de- 
gree of diligence which a n  ordinarily prudent person, under the same 
circnmstmces and charged with like duw, would exercise. 

5. Sam- &'acts held sufficient to support inference that warehouse- 
man exercised d u e  diligence in issuing negotiable receipts. 

The manager of a warehouse, having had prior dealings with the de- 
positor of cotton, issued negbtiable receipts therefor in reliance on his 
belief in the integrity of such depositor, and the depositor's representa- 
tions and written warranties tha t  there were no liens o r  valid claims 
outatanding against the catton, but  the manager failed to examine the 
records in the office of the register of deeds. which would have shown 
registered liens against the commodity. Held: Whether the manager 
esercised the care of a reasonably grudent person in issuing the ne- 
gotiable receipts is susceatible to different conclusions by reasonable 
people, and the facts a re  sutticient to support the inference of fact that 
the manager esercised dne diligence. 

6. Warehousemen g 3d- 
The depositor of a commodity is p r i luar i l~  liable for loss sustained by 

reason of the issuance of negotiable receipts for the commodity upon the 
depositor's representations and warranties that  the commodi@ free 
anfi clear of all  liens and encumbrances, and the liabilitr of tlle gnarnnty 
f m d ,  G.S. 108-435, is secondary. 

IFroor~s, J., not sitting. 
PARKER, J., dissenting. 

APPEAL by defendant Gill, Treasurer, froin the judgment rendcred 
by Bone, J., out of term and out of the District, by consent, a t  
NASHVILLE on 27 Junc 1959. 

Plaintiff, for cause of action, alleged: Defendants Whedbec, resi- 
dents of Hertford Count,y, owned and operated1 farins in Hertford and 
Northampton Counties; plaintiffs loaned them $16,000 to plant, cul- 
tivate, and harvest crops; the monies so loaned were secured by crop 
liens duly recorded in said counties; defendants Whedbee delivered 
to defendant Rich Square Bondcd Warehouse, which is operated pur- 
suant to the provisions of Art. 38, c.106 of the General Statutes, 
thirty-seven bales of cotton, n portion of the crops included in the 
recorded liens held by plaintiff; negotiable warehouse receipts for 
said cotton were issued to \Vhedbee as authorized by G.S. 106-441; 
defendant, Fairley is thc Statc Warehouse Superintendent; defendant 
Pendleton is manager of Rich Square Bonded Warehouse; a demand 
for the cotton so st.orcd and a refusal to deliver. Plaintiff demanded 
judgment for the cotton or its vsluc as against defendants Whedbee 
and defendant Pendleton and thc surety on his bond as warehouse 
manager, and if Pendleton should not be adjudged liable, against 
Fairleg, as State \TTarrliousr Supcrintcndcnt, and if he be adjudged 
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not liable, against defendant Gill, as Treasurer, and the fund pro- 
vided by G.S. 106-435. 

Indemnity Insurance Company is the surety for defendant Pendle- 
ton on the bond required by G.S. 106-434. 

Defendants Gill and Fairley denied liability, asserting that if lia- 
bility existed against any one other than defendants Whedbee, de- 
fendant Pendleton and his bond were primarily liable. 

Defendants Pendleton and Rich Square Bonded Warehouse denied 
liability. They assert that  the cotton was accepted for &rage and 
the warehouse receipts were issued only after Pendleton had satisfied 
himelf that  Whedbee had good title to the same. 

The parties submitted an agreed statement of facts to the court. 
This statement establishes the execution and recordation of the crop 
liem; Whedbee's debt t o  plaintiff; the operation of the warehouse as 
a part of the Stmate system; the positions of Fairley and Pendleton, 
and the bond given by Pendleton; that Whedbee delivered, thirty- 
seven bales of cotton to Pendleton as manager for storage. 

The agreed statement shows thirty-seven bales delivered with the 
dates of delivery for thirty-six. Negotiable  receipt.^ were issued for 
the cotton. The dates on which the warehouse receipts issued appear 
in the agreed statement. In  one instance the receipt issued the day 
before the cotton was delivered. The remaining receipts were issued 
subsequent t o  delivery, varying from three to thirty-five days after 
delivery. The value of the cotton was stipulated, aa was the fact that 
the warehouse receipts had been negotiated. It was stipulated: "It 
is not contended by any of the parties t,hat A. B. Fairley as State 
Warehouse Superintendent was negligent in the performance of his 
duties or that  he failed to  perform any duty required of him by law." 

The 16th and 17th stipulations read as follows: 
"16. Neither Y. D. Pendleton, Manager of Rich Square Bonded 

Warehouse, nor H. T. Jones, his assistant manager, made any inves- 
tigation of the records in the office of the Register of Deeds of Hert- 
ford County, or in the office of the Register of Deeds of Northamp- 
ton County, in an effort to determine whether or not there were any 
liens there recorded on said cotton. 

"17. Except as to the two bales having Gin Numbers 4177 and 
4703 (not here in controversy), Y. D. Pendleton, Manager of Rich 
Square Bonded Warehouse, issued official negotiable warehouse re- 
ceipts b E. D. Whedbee or Bearer for the cotton accepted for storage 
from him, only after satisfying hinlself in the following manner that 
the depositor, E. D. Whedbee, had good title t o  the same: 

"(a) Y. D. Pendleton had known E. D. Whedbee since 19-28, I d  
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~tared cotton for him in 1948 and 1956, had known his family for 
a number of years and believed Mr. Whedbee to  be a man of honesty 
and integrity. 

"(b) E. D.  Whedbee made numerous oral assurances to Y. D. 
Pendleton and to his assistant manager, M. T.  Jones, that  he, E. D. 
Whedbee, had goodl title to  the cotton delivered for storage for which 
receipts were being issued and that  there were no liens of any kind 
on said cotton which representations were believed and relied upon 
in issuing receipts. 

"(c) Delivery of each official negotiable warehouse receipt was 
made only after E. D. Whedbee had signed a form note used by the 
Commodity Credit Corporation, which note contained the following 
language: 'The producer understands and agrees tha t  the loan is 
made subject to  and in consideration of the representations, warran- 
ties, and agreements contained in the Loan Agreement on the re- 
verse side hereof . . .' 

"The warranties referred to  on the reverse side included: '. . . the 
producer, with full knowledge of the provisions of section 15(a)  of 
the Commodity Credit Corporation Act, represents and warrants to  
all holders of the note as follows: 

" ' . . .  
(' ' (b)  That  he has the legal right to pledge the cotton as collateral 

security for the loan: . . . 
" ' . . .  
" ' ( f )  That  the cotton is free and clear of all liens and encum- 

brances, except warehouseman's liens; and that  all persons who 
claimed to have any liens or encumbrances on the cotton (except 
the warehouseman), and all landlords, whether or not they claimed 
landlord's liens on the cotton, have executed the lienholder's waiver 
on the reverse side hereof.' 

"(d) No person communicated to  Y. D.  Pendleton or to M. T. 
Jones, his assistant manager, the fact that  said liens were in existence 
and they were without actual knowledge thereof." 

The court in its judgment recited the agreed statement of facts 
which it incorporated as a part of the judgment. After reciting the 
agreed fads i t  found: "23. Y. D.  Pendleton, Manager of Rich Square 
Bonded Warehouse issued said official negotiable warehouse receipts 
t o  E. D. Whedbcc or Bearer for 35 bales of cotton having Gin Num- 
beis (not material) only after haring used such diligence as would 
have been used by an ordinarily prudent person, under the same 
circumstances and charged with a like duty, to  satisfy himself tha t  
the depositor E. D. Whedbee had good title to the same." 
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Based on the fac;ts agreed and found by the court, judgment was 
entered against defendants Whedbee and Gill, the recovery as against 
Gill to be paid from the indemnity fund provided, by G.S. 106-435. 

Defendant Gill excepted to  the finding that Pendleton used such 
diligence as would have been exercised by au ordinarily prudent per- 
son under the same circumstances and charged with a like duty; he 
likewise exceptedr t o  the conclusions of Ian. and appealed from the 
judgment rendered. 

Cherry & Cherry for plaintiff, appellee. 
Attorney General Seawell and Assistant A t to r~~ey  General Bruton 

and Charles D. Barham of Staff for defendant, appellant. 
Gay, Midyette & Turner for Y. D. Pendleton, Manager of Rich 

Square Bonded Warehouse, Jones, Son & Company, Inc., and Rich 
Square Bonded Warehouse, appellees. 

T. Lacy Williams for  Indemity  Insurance Company of North 
America, appellee. 

RODMAN, J. The exception to finding of fact no. 23, made by the 
court, raises two questions: (1) Was the court authorized to find, 
m y  fact in addition to the facts agreed; (2) if so, were th r  agreed 
f a d s  sufficient to support the factual inference (finding no. 23) which 
the court drew from the agreed facts? 

The agreement in this case provides: "It is agreed that the fore- 
going facts shall constitute and be the e ~ i d m c e  in this casc and that 
trial by Jury is hereby waived and the ,Judge shall upon said facts 
dctermine the rights and liabilities of the parties hereto." 

In  a controversy without action the court is without authority to 
find additional facts, Greensboro v. Wnll, 247 N.C. 516, 101 S.E. 2d 
413; nor may it do so when the parties Iiavt. agreed upon facts which 
they deem determinative of the controversy. This limitation of author- 
ity prohibits the drawing of factual conclusions from the evidentiary 
facts. Smith v. Smith, 248 N.C. 194, 102 8.E. 2d 868; Board of Phar- 
macy v. Lane, 248 N.C. 134, 102 S.E. 2d 832; Eason v. Dew, 244 N. 
C. 571, 94 S.E. 2d 603; Blowing Rock v. Gregorie, 243 N.C. 364, 90 
S.E. 26 898; Spawow v. Casualty Co., 243 N.C. 60, 89 SE. 2d 800; 
Marx v. Brogan, 188 N.Y. 431, 11 Ann. Cas. 145; 2 Am. Jur. 384. 
Especially is this true when the agrccinent expressly prohibits the 
court from drawing inferences or factual conclusions. Petros v. Super- 
intendent & Inspector of Buildsings, 28 N.E. 2d 233, 128 A.L.R. 1210. 

This is not a controversy without action authorized by G.S. 1-250 
et seq. The authority of the court, if any, to make findings in addi- 
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tion to the facts agreed to  by the (parties must be found in the agree- 
ment of the parties submitting the controversy to the court. 

Litigants may waive a jury trial and permit the court to find the 
facts. G.S. 1-184. The court must, of course, do so on the evidence. 
They may agree upon the evidence and permit the court to draw fac- 
tual conclusions. Here the parties agreed that the stipulated fach 
"shall constitute and be the evidence" which a jury would hear and, 
then stipulated that a jury trial was waived. 

Until the ultimate fact of due care was determined, no judgment 
could be rendered, and the agreement with respect to the evidentiary 
facts was a use lw  effort. Seminury v. Wake County, 248 N.C. 420,103 
S.E. 2d 472; Ellison v. Hunsinger, 237 N.C. 619, 75 S.E. 2d 884; Tuck- 
er v. Ashcraft, 189 N.C. 546, 127 S.E. 531. The practice of stipulating 
evidentiary facts and permitting the court to find ultimate facts there- 
from is not unknown. "If the parties intend that  the court shall have 
nuth'ority upon a case rtgreed to  make 8uch inference, they must make 
an agreement to that  effect as is frequently, if not usually, done in 
England in making up a 'special case.' " Sawyer v. Corse, 17 Gratt. 
(Va.) 230; 2 Am. Jur. 385. The agreement authorized the court to 
find fact no. 23. 

We must deterinine whether the agreed facts were suflicient to sup- 
port the factual conclusion that  Pendleton exercised suoh care as to 
relieve him of liability. 

If more than one inference can be drawn from the stipulated facts, 
the answer to the question as .to due care was for the jury, or the 
court on waiver of jury trial. Turnage v. Morton, 240 N.C. 94, 81 S. 
E. 2d 135; McCrowell v. R.  R., 221 N.C. 366, 20 S.E. 2d 352; Warren 
2,. Insurance Co., 217 N.C. 705, 9 S.E. 2d 479: Tuckel. v. Ashcraft, 
supra. 

What is the obligation assuined by the manager of a warehouse 
operating pursuant to the provisions 'of Art. 38, c. 106 of G.S.? The 
answer is t o  be found in the present statute considered in the light 
of its history. Basic provisions of this article were first enacted in 
1919, c. 168 P.L. 1919, C.S. 4907 set eq. Sec. 12 of that  Act (C.S. 
4918) provided: "The said receipt carries absolute title to the cot- 
ton, i t  being the duty of the manager accepting same for storage, by 
inspection of the register of deeds' office, to ascertain whether there 
are on file crop mortgages or liens for rent or laborer's liens covering 
said cotton before he accepts same and issues a receipt." A local 
manager acting under that Act failed in the performance of his duty 
if he failed to examine the records for recorded liens, and for loss sus- 
tained by breach of his duty he and hie bond were liable. 
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The original Act was amended by c. 137, P.L. 1921. So far as here 
pertinent, that Act provided: "The said official negotiable receipt 
carries absolute title to the cotton, i t  being the duty of the local 
qanager accepting same for storage t o  satisfy himself as to the title 
to the same by requiring the depositor of the cotton to  sign a state- 
ment appearing on the face of the official receipt to the effect that 
there is no lien, mortgage, or other valid claim outstanding against 
such cotton, and any person falsely signing such a statement shall 
be punished as provided for false pretenses, Consolidatedl Statutes, 
section four thousand two hundred and seventy-seven." 

The Legislature in a two-year period traveled from one extreme 
to the other with respect t o  the duty of a local manager in determin- 
ing the title to the cotton for storage. Both in 1919 and 1921 i t  fixed 
the standard of due care. The standard fixed in 1921 continued to 
measure the duty of a local manager in receiving cotton for more 
than thirty years. He was authorized t o  rely upon a signed statement 
which, if false, was criminal. The agreed facts show that Whedbee 
signed atdements called for in the Commodity Credit A d .  h false 
statement is by that Act made a crime. 
The Legislature in 1955 (c. 523, S.L. 1955) removed the specifica- 

tions with respect t o  the manager's duty. The statute (G.S. 106-442) 
now reads: "The said official negotiable receipt carries absolute title 
to the cotton or other agricultural commodity, and i t  is the duty of 
the local manager accepting same for storage to satisfy himself that 
the depositor has good title to the same." 

Appellant would have us construe the present law as equivalent to 
the original Act which made the local manager an insurer against 
the recorded liens. We do not so construe legislntive intent. Had the 
Legislature intended to require an examination for recorded liens, it 
would have been a simple matter to have inserted the Ianguagc con- 
tained in the 1919 Act. 

The statute now requires the local manager to satisfy himself That 
implies that  he must act as a prudent person and exercise reasonable 
care under existing conditions. That  is the obligation which an em- 
ployee owcs to his employer. Ellison u. Huwinger ,  supra; Trustees v .  
Banking Co., 182 N.C. 298, 109 S.E. 6 ;  Ivey v.  Cotton Mills, 113 K. 
C. 189; 35 Am. Jur. 530; 56 C.J.S. 480, 481. 

Whether Pendleton acted under the circumstances of this case as  
a reasonably prudent person would have acted is a question with re- 
spect ,to which different people can reach different conclusions. Hence 
the court, acting as a jury, had the duty of answering the question 
raised by the agreed facts, namely: Did Pendleton exercise that de- 
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gree of care, under all of the facts, which a reasonably prudent per- 
son would have exercised? Its answer determines the controversy gince 
i t  found Pendleton acted as a prudent person, and the law imposes 
no grestm duty. 

The liability adjudged against the defendants Whedbee is primary. 
The liability of the guaranty fund is secondary. The judgment will 
be amended to expressly so provide. 

Modified and affirmed. 

HIGGINS, J., not sitting. 

PARKER, J., dissenting. All the parties submitted to Judge Bone, 
what they called "AGREED STATEMENT OF FACTS." After set- 
ting forth 21 paragraphs of facts, this agreed statement of facta ends 
with this language 

"It is agreed that  the foregoing facts shall constitute and be the 
evidence in this case and that trial by Jury is hereby waived 
and the Judge shall upon said facts determine the rights and 
liabilities of the parties hereto." 

Then follows the signatures of counsel for all the parties. 
Judge Bone's judgment begins with this language: 
"This cause coming on to be heard before Honorable Walter J. 
Bone, Judge holding the Courts of the Sixth Judicial District, at 
10:OO A. M. on the 27th day of June, 1959, a t  the Courthouse 
In Nashville, North Carolina, the parties having agreed that the 
same be heard before said Judge and a t  said time and pllace, 
that trial by jury is waived, that  an Agreed Statement of Facts 
shall constitute and be the eviclence in this case and that the 
.Judge upon said facts shall determine the rights and liabilities 
of the parties hereto, and it appearing to the satisfaction of the 
Court and the Court finding facts as followa, to wit:" 

According to the record the only evidence before Judge Bone was 
this "AGREED STATEMENT OF FACTS : " 

I can find nothing in the briefs filed by counsel to indicate that  
they, or anyone of them, had any idea that Judge Bone was hearing 
the case on anything except the "AGREED STATEMENT OF 
FACTS" in accordance with G. S. 1-250 et  seq. For instance, the 
brief filed for appellant Gill has this at the beginning after Queation 
Involved: "STATEMENT OF CASE. This civil action was heard 
by congent, upon the pleadings and Agreed Statement of Fact." The 
brief filed for Indemnity Insurance Company of North America, ap- 
pellee, says the first question involved is: "Did the court err: 1. In  
including Findings of Fact 23 in the judgment, and is it supported by 
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the evidence set out in the Agreed Stateinent of Facts?" The brief 
of plaintiff appellee has this language: "Under and by virtue of said 
agreed statement of facts, this action was heard out of turn and out 
of the district, by consent of the parties, and judgment rendered, etc." 

I do not agree with the statenlent in the majority opinion: "This 
is not a controversy without action authorized by G. S. 1-250 e t  ~ e q . "  

It is true t11a.t the partics may waive a jury trial. G.S. 1-184. When 
that  is done, the Judge shall give his decision in writing, containing 
a statement of the facts found and the conclusions of law separately. 
G.S. 1-185. The Agreed Statcment of Facts states "trial by jury is 
hereby waived and the Judge shall u p o ~  said facts determine the 
rights and liabilities of the parties hereto." The beginning of Judge 
Bone's judgment states "that trial by jury is waived, that an Agreed 
Statement of Facts shall constitute and be the evidence in this case 
and that the Judge upon said facts shall determine the rights and 
liabilities of the parties hereto." From the above language i t  eeems 
clear t o  mc that the agreement was that  Judge Bone was merely t o  
determine the legal rights and liabilities of the parties upon an Agreed 
Statement of Facts, and was not authorized to find any further facts 
or t o  infer any further facts from those agreed upon. I consider the 
language used "a trial by jury is waived" as surplusage. 

In Sparrow v. Casualty Co., 243 N.C. 60, 89 S.E. 2d 800, i t  is said: 
"Where, as here, a casc is tried on an agreed statement of facts. 
sucth statement is in thc nature of a special verdict, admitting 
therc is no dispute as  t o  the facts, and con~titut~ing a request by 
each litigant for a judgment which each contends arises as  a mat- 
ter of law on the facts agreed, and consequently the court is not 
permitted to infer or deduce further facts from those stipulated." 

The majority opinion is based on Judge Bone's finding of fact 
number 23, t o  the effect that Y. D. Pcndleton, ~nnnnger of Rich Square 
Bonded Warehouse, exercised due care in issuing official negotiable 
warehousc receipts t o  E. D. Whcdbec, etc. This is a finding of fact 
that Judge Bonc had no authority to make. The Agreed Statement 
of Facts contains no such fact. 

As to whether or not Y. D. Pciidleton cserciscd due care under the 
circumstances is still an oopcn question for dccision by a jury, or b!- 
a judgc under waiver of a jury trial in accordrtncc with G.S. 1-184. 

The agreed case lacks coinpleteness. As is said in Trustees v. Bank- 
ing Co., 182 N.C. 298, 109 S.E. 6: "A case agreed muat da t e  all the 
facts necessary to a decision, which this case does not do." 

I would set aside the judgment, and remand the case for further 
])rocccdings. A'PW Bern 2). Ti'hite, 251 N.C. 6.5, I10 P.E. 2d 146 
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JOHN G. STATHOPOULOS v. VERNON LEONARD SHOOK. 

(Filed 14 October, 1959.) 

1. Evidence g 1 : Pleadings g 24- 
The courts will not take judicial notice of a municipal ordinance, 

and ordinarily a n  ordinance must be properly pleaded before it may 
be introduced in evidence. 

2. Appeal a n d  E r r o r  8 7: Pleadings 8 2ab- 
Where a pertinent municipal ordinance is not pleaded but is intro- 

duced in evidence over defendant's objection, the Supreme Court may 
in its discretion allow plaintiff to allege the ordinance by amendment, 
so a s  to obviate the objection to the admission of the ordinance in  evi- 
dence, there being no suggestion that  defendant was taken by surprise 
and there being no substantial change in plaintiff's claim by reason of 
the amendment. G.S. 1-163, G.S. 7-13, Rules of Practice in the iSnpreme 
Court, No. 20(4).  

Negligence § 19c- 
Nonsuit on the ground of contributory negligence may be granted 

only when the evidence taken in the light most favorable to plaintiff 
establishes plaintiff's contributory negligence so clearly that  Do other 
reasonable inference or conclusion uiar be drawn ther~frorn. 

Trial  8 2%- 
Discrepancies and contradictions, even in plaintw's evidence, do not 

justify nonsuit, since discrepancies and contradictions in the widence 
a r e  to be resolved by the jury. 

Automobiles 5 17- 
While a person entering a n  intersection facing a traflic control signal 

giving him the right of way remains under duty to maintain a pmper 
lookout, to keep his vehicle under reasonable control, and to opemte 
i t  a t  such speed and in sucfi manner so a s  not to endanger or be likely 
to endanger others upon the h i g h w a ~ ,  nevertheless, in the absence of 
anything which gives or should give him notice to the contrary, he is 
entitled to assume ant1 act on the assumption that  other motorists mill 
observe the rules of the road and yield him the right of way. 

Butolnobiles 3 42g- b:videnco held insufficient t o  show contributory 
negligence a s  mat te r  of law i n  failing to see t h a t  defc~nclwL.t's ve- 
hicle would not  stop in observance to trafflc signal. 

Plaintit-f, traveling on a four lane street intersecting another four 
lane street, entered the intersection while facing a flashing yellow &g- 
nal. Defendant, entered the intersection from plaintiff's right, faced 
with a flashing red signal, and struck the right side of plaintiff's ve- 
hicle after it had passed the center of the intersection. A municipal 
ordinance introduced in evidence prescribed that  motorists facing a 
flashing yellow signal might proceed through the intersection with cau- 
tion, and that  motorists facing a flashing red signal should stop, and 
be governed by the rules applicable to  stop signs. The evidence con- 
sidered in the light most favorable to plaintiff tended to show that plain- 
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tiff did not see defendant's vehicle until plaintiff m s  in the intersection, 
that defendant approached the intersection a t  some 36 miles per hour 
and did not decrease speed, and was about 100 feet from the interaec- 
tion when plaintiff entered the intersection. Held: Considering the evi- 
dence in the light most favorable to plaintiff i t  does not show contribu- 
tory negligence as a matter of' law, since it does not appear that plain- 
W, had he looked, would or could have seen that defendant's car 
would not or could not atop in time to h a w  avoided the collision. 

7. Appeal and E m r  8 41- 
Where a fact is established by abundent competent evidence the ad- 

miseion of incompetent evidence tending to prove the eame fact may 
not be held prejudicial. 

8. Appeal and Error 8 4 0 -  
A technical error will not justify a new trial when i t  is apparent 

that the error could not have materially affected the outcome and did 
not amount to a denial of any substantial right. 

HIMINS, J.! not sdtting. 

APPEAL by defendant from Froneberger, ,I . ,  May 18, 1959 Schedule 
"R" Term, of MECKLENBURG. 

Civil action to recover on account of personal injuries and property 
damage allegedly caused by the negligence of defendant, growing 
out of an  automobile collision on Sunday, February 9, 1958, about 
2:00 a.m., a t  the intersection of Seventh Street and Hawthorne Lane 
in Charlotte. 

The intersecting streets were approximately the same width. Each 
(36-40 feet wide) had four traffic lanes, two (each 8-10 feet wide) 
for traffic in each direction. 

Plaintiff, driving a Ford car east on Seve~ith Street, approached and 
entered the intersection in the eastbound traffic lane next t o  the cen- 
ter line of Seventh Street. Defendant, operating a Pontiac north on 
Hamthornc Lane, approached and entered the intersection about the 
center of his right half of Hawthorne Lane, partly in each of the 
northbound traffic lanes. Plaintiff's car had pmsed the center of 
Hawthorne Lane and was struck, on its right-hand side - just be- 
hind the front fender, by defendant's car. 

The City of Charlotte had placed an automatic traffic control sig- 
nal a t  this intersection. After 12:30 a.m.. i t  operated, as a blinker 
light, in this manner: Facing east-west traffic along Seventh Street, 
a yellow light flashed. Facing north-south traffic along Hawthorne 
Lane, a red light flashed. These lights were so operating on the occa- 
sion of the collision. 

An ordinance of the City of Charlotto. Chapter 2, Section 25, of 
the City Code, provided : 
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"FLASHING SIGNALS. Whenever flashing red or yellow signals 
are used they shall require obedience by vehicular t r d c  as follows: 

" (a )  Flashing red (Stop Signal). When a red lens is illuminated 
by rapid intermittent flashes, drivers of vehicles shall istop be- 
fore entering the nearest crosswalk a t  an intersection or a t  a 
limit line when marked, and the right to proceed, shall be sub- 
ject t o  the rule applicable after making a stop a t  stop sign. 
" (b)  Flashing yellow (Caution Signal). When a yellow lens is 
illuminated with rapid intermittent flashes, drivers of vehicles 
may proceed through the intersection or along said street or high- 
way past such signal only with caution." 

The jury answered issues of negligence and contributory negligence 
in favor of plaintiff and awarded damages. Judgment was entered in 
accordance with the verdict. Defendant excepted and appealed, as- 
signing errors. 

Plumides & Plumides for plaintiff, appellee. 
Kennedp, Covington, Lobdell & Hickman for defendant, appellant. 

BOBBITT, J .  While he alleged the location and operation of the 
automatic traffic control signal placed in the intersection by the City 
of Charlotte, plaintiff did not allege the city ordinance. Ordinarily, 
before legal rights may be predicated thereon, there must be both 
allegation and proof of such ordinance. Smith v. Buie, 243 N.C. 209, 
90 S.E. 2d 514; Lutz Industries, Inc., v. Dixie Home Stores, 242 N. 
C. 332, 343, 88 S.E. 2d 333; Wilson 2). Kennedy, 248 N.C. 74, 102 S. 
E. 2d 459; G.S. 160-272. 

I n  Cox v. Freight Lines, 236 N.C. 72, 79, 72 S.E. 2d 25, i t  was held 
that  the defect (failure to plead the ordinance) in the plaintiff*' plead- 
ings was aided and cured hy the allegations in defendant'q answers. 
Here defendant did not plcad Chapter 2, Section 23, of the City Code. 
He  did plead Chaptcbr 2, Section 40; but this was not offered in evi- 
dencc. I t s  provisions arc :lot relevant to this appeal. Defendant al- 
leged, inter nlln, that  plaintiff "was approaching an intersection where 
there was a flashing traffic light facing him," as relevant to the al- 
leged contributory negligence of plaintiff. 

Plaintiff offered Chapter 2, Section 25, of the City Code. Defendant 
objected. The sole ground of objection was that the ordinance had not 
been pleaded. I n  determining the issues, the provisions of the ordi- 
nance were of major importance. The court, upon plaintiff's motion 
or ex mero motu, might have permitted plaintiff to amend so as to  
plead the ordinance. G.S. 1-163. There was no suggestion +ha t  de- 
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fendant was taken by surprise or that  such amendment would sub- 
stantially change plaintiff's claim. However, there was no motion for, 
or order granting, such leave to amend. The court simply overruled 
defendant's said objection. Thereafter, the trial proceeded in all re- 
spects, including the court's instructions to  the jury, as  if the ordi- 
nance had been properly pleaded and admitted in evidence. 

Plaintiff, in this Court, moved for leave to amend his complaint so 
as to plead the ordinance. In the circumstances, this Court, in its dis- 
cretion and in furtherance of justice, has allowed the motion. G.S. 
7-13; Rule 20(4), Rules of Practice in the Supreme Court, 221 N.C. 
544, 557. Plaintiff has filed a proper amendment. Hence, defendant's 
assignments of error relating t o  the introduction of the ordinance and 
to portions of the charge based thereon are overruled. 

The principal question is whether the court erred in overruling de- 
fendant's motion for judgment of nonsuit. 

There was plenary evidence that  defendant was confronted by the 
red signal light when he approached and entered the intersection; that  
he failed b stop in obedience thereto; and that  in so doing he violated 
the ordinance and otherwise failed to exercise due care. Defendant's 
contention is based solely on the ground that the evidence offered in 
behalf of plaintiff (the defendant did not testify or  offer evidence) 
established that plaintiff was contributorily negligent as a matter of 
law. 

Judgment of involuntary nonsuit on the ground of contributory 
negligence should be granted when, but only when, the evidence, 
taken in the light most favorable t o  plaintiff, establishes plaintiff's 
contributory negligence so clearly that no other reasonable inference 
or conclusion may be drawn therefrom. Currin v. Williams, 248 N.C. 
32, 102 S.E. 2d 455, and cases cited. Discrepancies and contradic- 
tions in the evidence, even though such occur in the evidence offered 
in behalf of plaintiff, are t o  be resolved by the jury, not by the court. 
White v. Lacey, 245 N.C. 364, 96 S.E. 2d 1; Cozart v. Hudson, 239 
N.C. 279, 78 S.E. 2d 881, and cases cited. 

In  Wright v. Pegram, 244 N. C. 45, 92 S. E. 2d 416, Hiyyins, J . ,  
states the rule established by prior decisions as follows: ". . . a motor- 
iet facing a green light as he approaches and enters an intersection 
is under the continuing obligation to maintain a proper lookout, t o  
keep his vehicle under reasonable control, and to operate i t  a t  such 
speed and in such manner as not to endanger or be likely to endanger 
others upon the highway. Ward v. Bowles, 228 N.C. 273, 45 S.E. 2d 
354. Nevertheless, in the absence of anything which gives or should 
give him notice .to the contrary, a motorist has the right t o  assume 
and to act on the assumption that anothcr motorist will observe the 
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rules of the road and stop in obedience to  a traffic signal." Cox v. 
Freight Lines, supra; Hyder v. Battery Company, Inc., 242 N.C. 553, 
89 S.E. 2d 124; Troxler v. Motor Lines, 240 N.C. 420, 82 S.E. 2d 342. 

The mere failure of plaintiff to observe t r d c  conditions on Haw- 
thorne Lane is insufficient to establish his contributory negligence as 
a matter of law. Whether such failure t o  look was a proximate cause 
of the collision depended upon whether, if he had looked, what he 
would or should have seen was sufficient t o  put him on notice, at a 
t h e  when plaintiff could by the exercise of due care have avoided 
the collision, that defendant would not stop in obedience to  the red 
light. Plaintiff was chargeable with notice of what he would have seen 
had he exercised due care to keep a proper lookout. Currin v. Williams, 
supra; Marshburn v. Patterson, 241 N. C. 441, 85 S. E. 2d 683; Smith 
v. Buie, supra. 

Defendant does not challenge any of these well established legal 
principles. Notwithstanding, he contends the evidence discloses that  
plaintiff was contributorily negligent as a matter of law. 

Plaintiff testified, in substance, as follows: That  he was driving 
20-25 miles per hour along Seventh Street; that, as he approached 
and entered the intersection, he slowed down and then drove 15-20 
miles per hour; that he first saw defendant's car when he (plaintiff) 
was in the intersection, beyond the center line of Hawthorne Lane; 
that defendant's car was 30-36 feet from him when he first saw i t ;  
and that  defendant was "coming fast" from his (plaintiff's) right, 
"probably making 55 or 60 miles an hour." 

Plaintiff offered H. W. Hollifield, a disinterested witness, who, 
driving eastwardly along Seventh Street, was 100-150 feet behind 
plaintiff as plaintiff approached the intersection. Hollifield testified, 
in iwbstance, as follows: That  he oould see a c r w  the park area a t  
the southwest corner of the intcrsection; that  he first saw defendant's 
car when i t  was some 300 feet from the intersection; that defendant 
was traveling 35-40 miles per hour; that defendant did not stop or 
decrease his speed before entering the intersection; and that  de- 
fendant's car was between 50 and 100 feet, "close to 100 feet," from 
the intersection when plaintiff entered the intersection. On cross-ex- 
mination, Hollifield testified, in effect, that he "thought" the cars 
of plaintiff and defendant would collide if they kept going at the 
same speeds. 

According to plaintiff's testimony, there were trees and a recrea- 
tion building in the park area a t  the southwest corner of the inter- 
section. Defendant contends that this testimony has no probative 
value in view of Hollifield's testimony as to what he actually saw. 
Be that as i t  may, and without further recital of the testimony, we 
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think it must be conceded that plaintiff, by the exercise of due care, 
could have seen defendant's car for an appreciable distance as i t  ap- 
proached the intersection. 

I f  the speed of defendant's car was 55-60 miles per hour, as plain- 
tiff's testimony tends to show, and plaintiff could have observed de- 
fendant's car traveling at this speed for a distance of some 300 feet 
as it approached the intersection, there would be sound basis for the 
view that plaintiff could and should have observed that  defendant 
could not or would not stop in obedience to the red trafEc light. While 
the jury might have so found the facts, t o  have so found would have 
required acceptance of the portion of Hollifield's evidence favorable 
to defendant and rejection of the portion thereof favorable t o  plain- 
tiff. As t o  the issue of contributory negligence, the evidence most 
favorable to plaintiff may be stated as follows: Defendant approached 
the intersection a t  35-40 miles per hour and did not decrease his 
speed. He was "close to 100 feet" therefrom when plaintiff entered 
the intersection, and wais 30-36 feet therefrom after plaintiff had 
orossed the center line of Hawthorne Lane. 

When the evidence is considered in the light most favorable to plain- 
tiff, we cannot say that  the only reasonable inference or conclusion 
that may be drawn therefrom is that  defendant was operating his 
car in such manner as  to put plaintiff on notice, a t  a time when plain- 
tiff could by the exercise of due care have avoided the collision, that  
defendant could not or would not stop in obedience to the red light. 
We conclude that i t  was proper to submit the issue of contributory 
negligence to the jury. 

There is no need to restate what was said in Currin V. Williams, 
supra, as to  the factual situations involved in Hyder v .  Battery Com- 
pany, Inc., supra; Wright v. Pegram, supra; Troxler v. Motor Lines, 
supra; Cox v. Freight Lines, supra; and Marshburn v. Patterson, 
supra. Although no yellow light mas involved, the factual situation 
in Wriqht v. Pegram, supra, is quite similar t o  the present factual 
situation. However, this distinction is noted: In Wright V. Pegram, 
supra, the light facing the defendant did not turn red until he had 
nearly reached the intersection. 

We have not overlooked the fact that t,he ordinance provides that 
a motorist, confronted by a yellow light, may proceed through the 
intersection "only with caution." While the yellow light gave notice 
to plaintiff that he was spproaching an intersection, we do not think 
the ordinance may be interpreted so as to deprive plaintiff of his legal 
right, within the limits of the principles stated above, t o  assume that  
defendant would stop in obedience to the red light, Whether due care 
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or caution was exercised by plaintiff was for determination by the 
jury in relation to all existing circumstances. It is noted that the 
trafIic signal here involved differs from that involved in Wilson v. 
Kennedy, supra, where the yellow light constituted a warning that the 
red light was about to appear. 

While there are factual differences, the decision in Allega v. East- 
ern Motor Express Co. (Pa.) ,  105 A. 2d 360, cited by defendant, 
substantially supports defendant's present pcxsition. However, prior 
decisions in this jurisdiction impel a different result. 

The evidence tended to show: Plaintiff was knocked unconscious. 
He was taken from the scene of collision to a hospital. He regained 
consciousness the nest morning, that is, daylight on Sunday, F'ebru- 
n r y  9th. On Monday, February loth, he was examined by Dr. Hany 
Winkler. From then unti! July 15, 1958, and on two occasions there- 
after, he was under treatment by Dr. Winkler. Dr. Winkler testified 
as to plaintiff's injuries and his treatment thereof. 

The court overruled defendant's objection to a hypothetical quas- 
tion asked by plaintiff's counsel and answered by Dr. Winkler, re- 
lating to whether, in Dr. Winkler's opinion, the injuries for which 
he treated plaintiff were caused by the collision. We agree that the 
court erred in overruling defendant's objection. Defendant properly 
preserved exception to the court's ruling. Yet all the evidence ais to 
plaintiff's injuries indicates without serious question that the injuries 
for which plaintiff was treated by Dr. Winkler were caused by the 
collision. In  the circumstances, we are of opinion that the erroncon- 
ruling did not materially prejudice defendant. 

.Is stated by Parker, J., in In re Will of Thompson, 2-18 K. C 38s 
598, 104 S.E. 2d 280: ('Technical error is not sufficient to didurb the 
verdict and judgment. The burden is on the appellant not only to  
show error, but to show prejudicial error amounting to the d e n i ~ l  
of some subetantial right; or to phrase it differently, to show thitt 
if the error had not occurred, there is a reasonable probability the 
trial might have been materially more favorable to him." 

Each of defendant's other assignments of error has been carefully 
considered. Suffice to say, none discloses error deemed sufficiently 
prejudicial to  constitute a sound basis for awarding a new t r i d  

Yo error. 

HIGGINS, J . ,  not sitting. 
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STATE v. HARDY HJDRSHEL GREEN. 

(Filed 14 October, 1%9.) 

1. Automobiles $j 7% 
Where witnesses testify to the effect that defendant was under the 

influence of intoxicants immediately after the accident and that  his 
condition was not caused by h i i  injuries, there being no evidence that  
defendant received any appreciable injury in  the accident, the evidence 
is sumcient to be submitted to the jury on the question of whether the 
defendant was intoxicated a t  the time, notwithstanding the testimony 
of other witnesses that  'they could not tell whether defendant's condi- 
ltion was due to intoxication or to shock or  injury received in the 
accident. 

2. (3riminal Law $j 101- 
Where some of the State's evidence tends to  incriminate the defend- 

a n t  and some to exculpate him, the incriminating evidence requires 
the submission of the queection of guilt to  the  jury. 

The function of motion to nonsuit is  to test the sutficiency of the evi: 
dence to be submitted t o  t h e  jury, and it ie not the  proper procedure to 
raise the objection t h a t  defendant was arrested for  a misdemeanor 
prior to the issuance of warrant. 

4. Indictment and Warran t  g 1 6  
If the warrant  is regular and valid ou ib face objection thereto must 

be raised by motion to quash made prior to plea, and where defendant 
makw a general appearance and enters plea withou't objecting to the 
warrant he waives any objection t o  the regularity of the warrant.. 

5. Indictment and Warran t  $j 7- 

Where the warrant upon which defendant was tried is regular on 
its face and  charges each and every essential element of the alleged 
offense, the faot that  the  warrant was issued af ter  defendant's arrest 
for  the misdemeanor does not entitle defendant to his discharge, subject 
to the sole esception when the offense charged arises out of the wrong- 
ful  arrest. 

6. Antomobilea § 71- 
I n  a prosecution for driving while under the influence of intoxicating 

liquor, i t  is competent to show in evidence the injuriea resulting from 
the accident in which defendant's car was involved for  the purpose of 
showing the manner in which defendant was operating the car and 
his lack of control over ilt, but such evidence should be limited to  this 
purpose, and evidence of such injuries beyond that  having a hearing on 
this question should be excluded. 

Widence which is relevant and competent will not be excluded simpkv 
becallst? it may prejudice defendant or excite the sympathy of the jury. 
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Ordina~ily error in the admission of evidence is cured when the  court 
withdraws such evidence and instructs the jury not to consider it, and 
it is only in exceptional instances when because of the serious character 
and gravity of the incompetent evidence that  the difficulty of erasing it  
from the minds of the jurors is obvious, that  i ts  admission cannot be 
cured by action of the court. 

I n  this prosecution for driving while under the influence of intoxi- 
cating liquor any error i n  the extent of the admission of evidence of 
injuries to a child injured in the accident in which defendant's car  was 
involved held cured by the instruction of the court that  the sole ques- 
tion was whether the defendant was operating his vehicle while under 
the influence of intoxicating beverages and that  the jury should not 
consider the fact that  the a d d e n t  caused injury to another person. 

H~oorNe, J., not sitting. 

APPEAI. I y  defendant from Froneberger, J., July ,  1959 Tcl-ni. of 
GASTON. 

The warrant charges that defendant operated a vehicle on a public 
street of Gastonia while under the influence of intoxicating liquor, 
narcotic drugs or opiates. Defendant appealed from an adverse judg- 
ment of the Municipal Court of Gastonia and the case was tried 
de novo in Superior Court. Defendant entered a plea of not guilty. 

Evidence for the State was substantially as follows: On 25 April, 
1959, about 11:15 A.M., defendant operated a Ford automobile on 
Davidson Street in Gastonia a t  a high rate of speed on the "wrong 
side of the road." H e  met a taxicab, swerved to the right t o  miss 
it, skidded sideways, hit a tree andl turned around and hit another 
trec. He struck a girl, nine or ten years of age, who was pmhing 
a bicycle. The girl suffered a broken arm and leg and other in- 
juries and was hospitalized. The front end of the automobile was 
crushed, two wheels were knocked off and the steering wheel was 
bent. The accident took place just beyond the crest of a hill on a 
steep, curving down-grade a t  or near the intersection of Davidson 
and Weldon Streets. Defendant remained under the steering wheel 
about ten minutes until the officens arrived. The officers took him 
out of the car. He had the odor of intoxicants on his breath, his 
speech was impaired and he staggered. Defendant said he wasn't hurt 
and, didn't want to see a physician. He had no bruises or other signs 
of injury. In  the opinion of State witnesses his condition was caused 
by intoxication. Later in the afternoon of the same day the warrant 
was i 'med.  

Defendant offered no evi&noe. 
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The jury returned a verdict of guilty. From judgment imposing a 
prison sentence defendant appealed and assigned errors. 

Attorney General Seawell and Assistant Attorney General Roun- 
tree for the State. 

Dolley & DuBose for defendant, appellant. 

MOORE, J. At the close of the evidence defendant moved for judg- 
ment of n o m i t .  G.S. 15-173. The motion w a  denied and defendant 
excepted. Defendant contends that  this was error and urges reversal 
of the ruling on two grounds. 

Defendant asserts that  he was dazed and in a state of shock by 
rewon of the wreck and the State's evidence that he w a  intoxicated 
should be considered nothing more than suspicion or conjecture. 

A lay witness testified on direct examination that  defendant was 
"under the influence" of some intoxicants: On cross-examination he 
stated that  "there were a number of things that  could have caused 
the defendant t o  be unsteady on his feet." An officer who assisted de- 
fendant into the jail stated that, in his opinion, defendant "was under 
the 'influence of alcohol of some kind." Under cross-examination he 
testified that  "he did not know whether the condition of the defendant 
was caused by injuries received in the accident or by possible intoxi- 
cation." 

On the other hand, a lay witness testified unqualifiedly "that in 
his opinion the defendant wa*s under the influence of intoxicating 
beverage." The arresting officer stated on both direct and, cross-ex- 
amination that  defendant's condition was caused by intoxication and 
not injuries. H e  testified further that  defendant said he was not hurt 
and did not want to  be taken t o  a doctor. 

In  State v. Hough, 229 N.C. 532, 50 S.E. 2d 496, the only witnesses 
for the State were the two arresting officers. Both of them testified 
in effect "that they did, not know whether or not the defendant's con- 
dition . . . came from what he had to  drink or whether i t  came from 
the injuries he had sustained." These officers had axrived a t  the scene 
about thirty minutes after defendant's car had wrecked. Defendant 
had three broken ribs and two broken vertebrae. This Court said: "If 
the witnesses . . . were unable to tell whether or not he was under 
the influence of an intoxicant or whether his condition was the re- 
sult of the injuries he had just sustained, we do not see how the jury 
could do so. . . . We do not think this evidence is sufficient to raise 
more than a suspicion or conjecture as t o  whether or not the defend- 
ant a t  the time of his injury, was under the influence of liquor or 
narcotic d r u g  within the meaning of G.S. 20-138. . . ." 
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In  the instant case there is no evidence that the defendant was in- 
jured. He told the officer he wm not. It is true that  two of the wit- 
nessas testified in a manner similar t o  those in the Hough case. Two 
others testified in effect that defendant was under the influence of 
intoxicants and his condition was not caused by injuries. 

When the State's evidence is conflicting - some tending to incrim- 
inate and some to exculpate the defendant - i t  is sufficient to with- 
stand a motion for nonsuit and must be submitted to the jury. State 
v. H o w ,  248 N.C. 342, 345, 103 S.E. 2d 691; State v. Robinson, 229 
N.C. 647, 649, 50 S.E. 2d 740. 

Defendant further contends that his arrest was unlawful and the 
case against him should have been nonsuited for this reason. It is 
true the record tends to show that the alleged offense was not com- 
mitted~ in the presence of the arresting officer, that defendant was 
arrested without a warrant having been issued and that the warrant 
was procured in the afternoon following his arrest. G.S. 15-41. He as- 
serts that he thereby "lost an opportunity to gather evidence for his 
defense and seek medical attention." 

I t  is an essential of jurisdiction that a criminal offense shall be 
sufficiently charged in a warrant or indictment. State v. Helms, 247 
N.C. 740, 745, 102 S.E. 2d 241; State v. Strickland, 243 N.C. 100, 
101, 89 S.E. 2d 781. But i t  is not an essential of jurisdiction that such 
warrant be issued prior to the arrest and that the defendant be ini- 
tially arrested thereunder. There is no contention in the instant case 
that the warrant under which the defendant was tried was not regu- 
lar on its face and did not properly charge each and every element 
of the alleged offense. 

If a warrant is regular and valid on its face, an objection thereto, 
should there be grounds therefor, must be by motion to quash. And 
if the motion is not made before plea of not guilty is entered, i t  is 
addressed to  the discretion of the trial court and the ruling thereon 
is not reviewable on appeal. State v. Ballenger. 247 N.C. 260, 261, 
100 S.E. 2d 845; State v. Suddreth, 223 N.C. 610, 613, 27 S.E. 2d 
623. In  the case at bar there wais no motion to  quash and defendant 
made general appearances in Municipal Court and Superior Court, 
entered, pleas of not guilty and proceeded to trial on the merib. He 
thereby waived any objection to the regularity of the warrant by 
which he had been brought into court. State v. Johnson, 247 N.C 
240, 244, 100 S.E. 2d 494. 

A motion for nonsuit presents only the question of the sufficiency of 
the evidence to carry the case t o  the jury. State v. Nunley, 224 N.C. 
96. 97. 29 S.E. 2d 17; State zl. Smith,  221 N.C. 400, 406, 20 S.E. 2d 
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360. The evidence in the recurd, taken in the light most favorable to 
the State, makes out a prima facie case, and this record discloses no 
grounds for quashing the warrant had motion therefor been made. 

We observe, parenthetically, that there is no evidence to eupport 
the contention of defendant that he lost an opportunity to gather 
evidence for his defense and to seek medical attention. The officer 
offered to take him to a physican but he stated that he was not hurt 
and did not want to see a doctor. Furthermore, lthe record disclom 
that he was informed of the charge against him. There is nothing to 
indicate that he waa denied bail or was not permitted to communicate 
with counsel and friends. G.S. 15-47. 

Appellant relies on State v. Mobley, 240 N.C. 476, 83 8.E. 2d 100. 
In  that case :the officer arrested the defendant for public drunkenness 
without warrant. The defendant forcibly resisted arrest. He was 
charged with public drunkenness, resisting arrest and assault on the 
officer. The jury acquitted him of public drunkenness but convicted 
him of resisting and aasault. The convictiom were reversed in Su- 
preme Court. Since he was judicially declared not guilty of public 
drunkenness, there wss no justification for arrest without a warrant. 
He, therefore, was within his rights in forcibly resisting. The dis- 
tinction between the Mobley case and the case a t  bar is that Mobley 
was convicted of offenses growing out of the unlawful arrest. In the 
instant case the charge in the warrant did not stem from the arrest 
itself. The law provides liability, both civilly and criminally, for 
false arrest. But the law does not discharge a defendant from crim- 
inal liability merely because hie arrest is not lawful, unless the offense 
charged stems from such arrest. It should be noted that the General 
Assembly has amended G.S. 15-41 since the decision in the Mobley 
case. 

Appellant makes a further contention that there was error in the 
admission of testimony which entitles him to a new trial. 

The court, over the objection of defendant, permitted witnesses to 
testify with respect to the injuries sustained by the little girl who 
wm struck by defendant's automobile, substantially as follows: 

Paul L. Fletcher: She seemed to  be hurt. It looked like she had 
been hit with a car. She looked like she was "broke up." Her chin 
was bleeding and her arm was broken. She was lying a t  the foot of 
the tree. He saw that her arm was broken but did not look at  her 
legs. He saw her again about a month ago, in the hospital. He doesn't 
know when she got out of the hospital. 

Theodore T. Shuford: He saw her a t  the scene. "She was a-laying 
under the door. . . . And gasoline started pouring out of the car, and 
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I run and got a piece of pasteboard - I didn't want to move her - 
and I just did her over on $his piece of pasteboard." In  his opinion 
she was nine or ten years old. He went to see her in the hospital eight 
or ten different times. She got out of the hospital about two weeks 
ago, but he couldn't say definitely. 

During the oharge of ;the court, a t  the request of defendant's coun- 
sel, the jury ww instructed as followe: 

"Ladies and Gentlemen, you will not consider in any asped the 
fact that there was an injury to another person growing out of 
the car wreck. The only - only matter that you are to  determine 
in this action is whether at  the time and place in question the 
defendant was operating his automobile while under the in- 
fluenoe of intoxicating beverages." 

Defendant's position is that the evidence of the child's injuries 
and her hospitalization is irrelevant to  the issues in the case and 
calculated to prejudice his cause and create sympathy for the State's 
C a w .  

If the only effect of evidence is to exoite prejudice or sympathy, 
its admbsion may be ground for a new trial. But relevant evidence 
will not 'be excluded simply because it may tend to prejudice the 
opponent or excite sympathy for the cause of rthe party who offers 
it. North Carolina Law of Evidence: Stansbury, sec. 80, p. 143. State 
v. Hudson, 218 N.C. 219, 231, 10 S.E. 2d 730. 

Irrelevant evidence, tending to prejudice the opponent and create 
sympathy for the party offering it, h w  been held in mme cases to 
be cause for a new trial notwithstanding the instructions of the court 
to disregard it. State v.  Page, 215 N.C. 333, 334, 1 S.E. 2d 887; Gat& 
v. Kilgo, 131 N.C. 199, 42 S.E. 684. 

In thia case the testimony that the child was injured, that the in- 
juries were serious and that she was hospitalized, was clearly rele- 
vant as bearing upon the manner of operation of the automobile and 
the lack of control by defendant. "The State could not be deprived 
of the benefit of evidence which was relevant and material because 
i t  might also have a tendency to prejudice the defendant." State v .  
Cox, 201 N.C. 357, 360, 160 S.E. 358. 

We are inclined to the view that the evidence was given in more 
detail than the State's case required and that the recounting of the 
visits to the hospital was in the twilight of relevancy. We do not 
approve the fulsomeness of the testimony. Yet, in view of the wurt'e 
instruction, given a t  defendant'e request, i t  Is our opinion that error 
was averted and a new trial is not warranted. 

"The power of the Court to withdraw incompetent evidmce and 
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.to instruct the jury not to consider i t  has long been recognized in 
this State. . . . In McAllister v. McAllister, 34 N.C., 184, Ruffin, C. J., 
mid: 'It is undoubtedly proper and in the power of the Court to cor- 
rect a slip by withdrawing improper evidence from the consideration 
of the jury, or by giving such explan&ion of an error as  will prevent 
i t  from misleading a jury.' He  expressed the same opinion more than 
three-quarters of a century ago and the practice has been observed 
since that  time. (Citing cases.)" State v. Stewart, 189 N.C. 340, 345, 
137 S.E. 260. This principle has been applied consktently and i t  has 
been generally held that this procedure averts error. State v. Hamer, 
240 N.C. 85, 89, 81 S.E. 2d 193; State v. Strickland, 229 N.C. 201, 
207,49 S.E. 2d 469; State v. Artis, 227 N.C. 371, 373, 42 S.E, 2d 409; 
State v. Vicks, 223 N.C. 384, 386, 26 S.E. 2d 873; State v. King, 219 
N.C. 667, 678, 14 S.E. 2d 803; Hagedorn v. Hagedorn, 211 W.C. 175, 
177, 189 S.E. 507; State v. Perry, 210 N.C. 796, 798, 188 S.E. 639; 
State v. Oakley, 210 N.C. 206, 211, 186 S.E. 244; Nance v. Fertilizer 
Co., 200 N.C. 702, 708, 158 S.E. 486; Ealcer v. International Shoe Co., 
199 N.C. 379, 385, 154 S.E. 667; In  re Will of Yelverton, 198 N.C. 
746, 749, 153 S.E. 319; Sentelk v. Board of Education, 198 N.C. 389, 
391, 151 S.E. 877; State v. Griffin, 190 N.C. 133, 136, 129 S.E. 410; 
Gerow v. R.R., 189 N.C. 813, 819, 128 S.E. 345; State v. Love, 189 
N.C. 766, 773, 128 S.E. 354. 

In State v. Strickland, supra, the Court says: 
''In apprai~ing the effect of incompetent evidence once admitted 
and affmwards withdrawn, the Court will look to the nature of 
the evidence andl ita probable influence upon the minda of the 
jury in reaching a verdict. In some idancee, because of the 
serious character and gravity of the incompetent evidence and 
the obvious difficulty in erasing i t  from the mind, the court has 
held to the opinion that  a subsequent withdrawal did not cure 
the error. But in other casas the trial courts have freely exercised 
the privilege. which is not only a matter of cuetom but almost 
a matter of nemsity in rthe supervilsion of a lengthy trial. Ordi- 
narily where the evidence is withdrawn no error is committed. 
(Citing cases.) " 

Altogether there are eighteen assignments of error. We have care- 
fully considered each of them. Appellant hsls failed, to show prejudicial 
error. Taylor Po 11. Highway Commission, 250 N.C. 533, 539, 109 
S.E. 2d 243. 

No error. 

HIGGINS. .J.. not sitting. 
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M,R.. Ann MRS. H. LINZA HUMPHREY, PABENTB AND NEXT OF K ~ R  OF 
HENRY A U E N  HUMPHREY, ~ ~ c a a s m  v. QUALITX GLEANERS AND 
LAUNDRY AND !FHE FIDELITP AND GUARANTY COMPANY OF 
NEW PORK. 

(Filed 14 October, 1959.) 

1. Master and Servant 8 40d- 
Ordinarily, an  injury suffered by as employee while going to or re 

turning from the place where he Fs employed, does not anise out of and 
in the course of hia employment. 

2. Same-- Evidence held s d c i e n t  to snpport finding; that injury to 
the employee while on his way to work did not h e  in the course 
of hie employment. 

Evidence tending to ahow that the driver of a laundry truck lived 
some distance from the plant and used his own automobile in gofw 
$to and from the plant, and that on the morning in question he was 
carrying with him a cash box with money belonging to the laundry and 
articles of clothing t~ be cleaned, which his girl friend had given him 
the  night before when he stopped a t  her house on his way home, and 
that he was fatally injured when he drove his car into a bridge abut- 
ment, without any evidence that he was under any express or im- 
plied obligation to solicit laundry or dry cleaning in his home cam- 
munity, is held sufficient to support the flnding of the Industrial Cbm- 
miseion that the transportation of the cash box and clothing was merely 
incidental to the trip from his home t~ the laundry and that therefore 
the injnrg did not arise out of and in the course of his employment, 

s. Mastar and servant  8 mid- 
m e  findings of fact of the Industrial Oommission are mnclmrive 

an appeal if supported by any competent evidence. 

H ~ o o ~ n s ,  J., not sitting. 

APPEAL by plaintiffs from Bundy, J., July Term, 1959, of ONSLOW. 
This proceeding was instituted to recover compensation for the 

death of Henry Allen Humphrey, an employee of the defendant 
Quality Cleaners and Laundry (hereinafter called Laundry). The 
Fidelity and Guaranty Company of New York was the insurance 
carrier of the defendant Laundry. 

Henry Allen Humphrey had been employed by the defendant Laun- 
dry from about the middle of September 1956 until the accident on 
13 December 1956, which resulted in hL death. He was employed 
as a truck driver. His duties were to  work in Camp Lejeune, picking 
up laundry and dry cleaning and delivering it back to the owners 
after it had been laundered or dry cleaned. He was furnished a Ford 
truck by the defendant Laundry and the Laundry paid all expenses 
in connection with its operation, including gasoline. The driver was 
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not permitted to usc the truck for any purpose other than picking up 
and delivering laundry and dry cleaning in the assigned, area. 

This employee was unmarried and lived with his parents in the 
northwestern part of Omlow County about 16 miles from Jackmn- 
ville, where the plant of his employer was located. He furnished his 
own automobile in which he commuted from his home to and from 
Jacksonville. 

The employee was paid a colnmission of twelve per cent, with a 
guarantee of $50.00 per week, whether he made his guarantee or not. 
At no time during his employment with the defendant Laundry did 
he earn more than his guarantee. Any money he collected for work 
done he kept in a cad1 or money box and checked up every Friday 
night. The drivers of the defendant Laundry, including the deceased, 
brought in dry cleaning from ;their neighborn and friends three or 
four times a week and delivered i t  and oollected for it. The drivers 
were given credit on thia cleaning in determining their commissions. 
On 12 December 1956, Humphrey called on his girl-friend on his 
way home from work and ate dinner a t  her home; when he left her 
home about 10:OO p.m. he took with him three of her skirts and one 
short white coat ,to take to his employer's plant to be cleaned. He 
then returned to his home. He took the money box which contained 
the money he had1 collected since the preceding Friday into the house 
with him. The next morning the deceased got into his car about 4:15 
a.m. and proceeded by ;the most direct route toward Jacksonville. On 
the way, at approximately 4:45 a.m., the plaintiff's car struck a bridge 
on U. S. Highway 17; he was wverely injured and died nine months 
later. The fog a t  the time of the accident was very thick, making 
visibility almost impossible. 

At, the scene of the accident, a large amount of money, presumably 
from the money box, wais scattered in and around the car on the 
ground. In  the back seat of the deceased'@ car were some articles of 
clothing which his girl-friend had given him the night before. Through 
another employee of the defendant Laundry, the coat and one of the 
skirts belonging to Humphrey's girl-friend were delivered to the 
Laundry and were cleaned. Thereafter, the Laundry delivered these 
articles to the owner at  its place of business and for which she paid1 
the usual cleaning charges. 

The hearing Commissioner held that the accident which cawed 
the death of Henry Allen Humphrey did not arise out of and in the 
course of the employment. On appeal to the full Commission the rul- 
ing of the hearing Commissioner was affirmed. An appeal was taken 
to the Superior Court, and the ruling of the Commission was like- 
wise .affirmed. The plaintiffs appeal, assigning error. 
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Ellis, Warlick & Godwin for plai7ttiffs. 
Teague, Johnson & Patterson for defendants. 

DENNY, J. The sole question for determination on this appeal 
is whether or not the accident which caused the death of Henry Allen 
Humphrey arose out of and in the course of his employment. 

Ordinarily, an injury suffered by an employee while going to 01- 

returning from the place where he is employed, does not arise out 
of and in the course of his employment. Bray v. Weatherly & Co., 
203 N.C. 160, 165 S.E. 332, 94 A.L.R. 589; Smith v. Gastonia, 216 
N.C. 517, 5 S.E. 2d 540; McLawzb v. Beasley, 218 N.C. 308, 11 S.E. 
2d 283; Bryan v. T. A. Loving Co., 222 N.C. 724, 24 S.E. 2d 751; 
Ellis 21. Service Co. Inc., 240 N.C. 453, 82 S.E. 2d 419. 

In the last cited case, Bobbitt, J., speaking for the court, said: "An 
employee is not engaged in the prasecuttion of his employer's business 
while operating his pereonal car t o  the place where he is to perform 
$he duties of his employment3, Wilkie v. S t a n d ,  supra (196 N.C. 794, 
147 S.E. 296), nor while leaving his place of employment t o  go to  
his home, Rogers v. Carolina Garage, 236 N.C. 525, 73 S.E. 2d 318." 

The appellants cite and rely upon the cases of Hardy v. Smdl, 246 
N.C. 581, 99 S.E. 2d 862 ; Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 
2d 220; Massey v. Bd. of Education, 204 N.C. 193, 167 S.E. 695; and 
99 C.J.S., Workmen's Compensation, $8 232 and 236. 

In  our opinion, the facts in each of the foregoing cases are dis- 
tinguishable from the facts in the case now before us and are there- 
fore not controlling. 

In 99 C.J.S., Workmen's Compensation, $ 232, page 815, i t  is ~ t a t e d :  
I t * * *  i t  is held that injuiies which occur to an employee while go- 
ing to or from work may be compensable where i t  appears that at 
the time of such injuries he is engaged in doing an act, or performing 
a duty, which he is definitely charged with doing as a part of his 
contract of service or under the express or implied1 direction of his 
employer, * * +." 

In  5 236 of the above authority, a t  page 846, i t  is said: "More- 
over, the fact that  the employee furnishes his own conveyance will 
not defeat his right t o  compensation for injuries sustained while go- 
ing .to or from work where the employee, while so doing, is engaged in 
the business of the employer, or 6s on a mission for the employer, 
or ie engaged in performing his duties, * + *." However, in another 
portion of 5 232, preceding that quoted above, beginning at page 807, 
we find the following statement: "It is laid down as a general rule, 
known as the 'going and coming' rule, that, in the abaence of special 
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circumstances, and except in certain unusual circumstances, and where 
nothing else appears, harm or injury sustained by an employee while 
going to or from his work is not compensable. Such an injury, or acci- 
dent, is regarded by the weight of authority of many courts as not 
arising out of his employment, and as not being, or not occurring, in 
the course thereof." 

The hearing Commissioner found as a fact that Henry Allen 
Humphrey was performing no services for his employer a t  the time 
of his accident, "but was on his way to work on his personal car; 
that none of the expenses of the trip were being borne by the employ- 
er; that  the transportation of the employer's oash box and of the 
' * clothing was merely incidental to the trip and not in the per- 
formance of any express or implied duty connected with the employ- 
ment." This finding of fact is supported by competent evidence and 
is binding on us. Vause v. Equipment Co., 233 N.C. 88, 63 S.E. 2d 
173; Tucker v.  Lowdermilk, 233 N.C. 185, 63 S.E. 2d 109; Withers 
v. Black, 230 N.C. 428, 53 S.E. 2d 668; Creighton v. Snipes, 227 N. 
C. 90, 40 S.E. 2d 612; Rewis v. Insurance Co., 226 N.C. 325, 38 S.E. 
2d 97. 

In the case of Ridout v .  Rose's Stores, Inc., 205 N.C. 423, 171 S. 
E. 642, Clarence B. Ridout and William Dement were employees of 
Rose's Stores - the former manager, the latter assistant manager of 
the store a t  Morehead City. On Sunday, 20 December 1931, these 
young men made a trip from Morehead City to Henderson in a car 
owned, by William Dement. Rose's Stores had a warehouse a t  Hen- 
derson, from which all its branch stores were supplied. After their 
arrival a t  Henderson, Ridout had dinner with the manager of the 
warehouse and Dement called to  see a young lady. In  the afternoon, 
Ridout and the manager walked to  the warehouse, got certain goods, 
put them in the car, and the young men started on their return trip. 
Near Raleigh the oar in which they were traveling was struck by 
another car going in the opposite direction and both young men 
were killed. 

The Industrial Commission found from the conflicting evidence that 
the death of the employees occurred while they were engaged in an 
adventure primarily for personal and social reasons and not in the 
performance of any duty expressly or impliedly connected with their 
employment, and that their receipt of the goods was incidental t o  
the trip. This Court said that the facts as found by the Commission, 
when supported by competent evidence, are " 'conclusive and binding' 
on the appellate courts." And further said, "It is obvious that from 
Saturday night until Monday morning the relation of employer and 
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employee was suspended, and that there was no causal relation be- 
tween the employment and the accident." 

In Marks' Dependents v. Gray, 251 N.Y. 90, 167 N.E. 181, a 
plumber's helper, who was going to drive t o  a neighboring town to 
meet his wife, was asked by his employer to fix some faucets there- 
n trifling job which in ihelf would not have occasioned the trip. While 
on his way to this town, he was injured in a wreck and died. On the 
identical question now before us, Cardozo, C. J., speaking for the 
Court, said: "If word had come to  him before starting that  the de- 
fective faucets were in order, he would have made the journey just 
the same. If word had come, on the other hand, that  his wife had 
already returned, he would not have made the trip a t  all. ' * In 
such circumstances we think the perils of the highway were unrelated 
to the service. We do not say that  the service to  the employer must 
be the sole cause of the journey, but a t  least it must be a concurrent 
cause. To  establish liability, the inference must be permissible that 
the trip would have been made though the private errand had been 
canceled. * * The test in brief is this: If the work of the employec 
creates the necessity for travel, such is in the course of his employ- 
ment, though he is serving a t  the same time some purpose of his own. 
' + If however, the work has had no part in creating the necessity 
for travel, i f  the journey would have gone forward though the busi- 
ness errand had been dropped, and would have been canceled upon 
failure of the private purpose, though the business errand mas un- 
done, the travel was then pe~sonal, and personal the risk." 

I n  t.he instant cam, thcre is no evidence t o  support the view that  
the defendant Laundry would have made any arrangements to  have 
laundry or dry cleaning picked LUP in the vicinity where the deceased 
employee lived had he not brought i t  in, or that  he was under any 
express or implied obligation to his employer to solicit laundry or dry 
cleaning in his home community. On the other hand, i t  is obvious that 
Henry .411en Humphrey would have undertaken the trip from his 
home to Jacksonville on the morning of his accident, irrespective of 
the presence of the dry cleaning in his car that  day. 

The judgment of the court below is 
Affirmed. 

HIGGING, J . ,  not sitting. 



52 I N  T H E  SUPREME COURT. [251 

LULA FREG1MAN H I m  AND HUSBAND, FRANK C. H I L L ;  MARIE GAUSE, 
Wmow; ILA FREEMAN P H I L L I P S ;  OELESTE BURNETT EATON 
AND HUSBAND, HUBERT A. EATON; m S T E R  F. BURNETT, JR.  AND 
w m ,  GLORIA M. BURNETT v. RESORT DEVELOPMENT COMPANY, 
INC.; LIZXIE HALL FREEMAN, WIDOW OF R. B. FREEMAN, J R . ;  
GROVER FREEMAN, UNMAXBIED; AROHIE F R E W  AND WIFE, 
BERNIGE FREEMAIV; AVIE FREZlMAN BLUEFIELD AND HUSBBND, 
I R A  BLUEFIELD ; MILDRED FREIEMAN ; BF*RTHA MAE BlWEMAN ; 
VIOLA F. RODICK, AND HUSBAND, LOUIS RODICK; GENEVA FREE- 
MAN CROMARTIE; VICTOR FREEMAN; OLIVER DINKINS, SB., 
WIDOWEE OF L-A FREEMAN DINKINS ; OLIVER DINKINS, J R  AND 
WIFE, MERCEDES DINKINS;  MARTHA D. HOLLIDAY AND HUSBAND, 
GRANT HOLLIDAY; JAMES H. DINKINS AND w m ,  MARY DOE 
DINKINS ; MAE ELEANOR DINKINS SPICER AND HUSB~ND, HBRLEE 
BPICER ; ALIOE DINKINS ; VICTOR DINKINS, LORETTA DINK- 
I N S ;  IDLEOTA FREEMAN, WIDOW O F  W E O L A  FREEMAN; RON- 
FREEMAN; ONEDA F D E M A N  AND ALWILDA FREEMAN. 

(Filed 14 October, 1959.) 

1. Assistance, Writ of- 
Writ of assistance is a remedy in the nature of an execution to en- 

force a decree adjudicating the title or right to possession of realty, 
and therefore where a (petition for partition is dismissed by judgment 
which does not adjudicate title, the respondent is not entitled to the 
issuance of the writ upon motion thereafter made, nor may the findings 
of fact and conclusions of law of the court in dimnissing the partition 
proceedings be comidered in determining whether the judgment adjudi- 
cated title or the right to possession, the judgment alone being the sole 
basis for the determination of this question. 

2. Judgments Q 27- 
The sole remedy against an erroneoQs judgment entered in a cause in 

which the court has jurisdiction of the parties and the subject matter is 
by appeal, and a party may not thereafter attack such judgment for 
errors therein or in the proceedings culminating in the entry thereof. 

HIGGINS, J., not sitting. 

MOOBE, J., took no part in the consideration or decision of this case. 

APPEAL by Lula Freeman Hill and Frank C. Hill from Parker, J., 
March Civil Term, 1959, of NEW HANOVER. 

This appeal is from an "ORDER AND WRIT OF POSSESSION" 
entered after a hearing on the "PETITION AND MOTION I N  T H E  
CAUSE" filed March 5, 1959, by Resort Development Company, Inc., 
hereafter called Development Company, and on the answer and count- 
er-motion of Lula Freeman Hill and husband, Frank C. Hill. 

This cause was instituted November 9, 1953, as a special proceed- 
ing for the partition of described lands in Federal Point Township, 
New Hanover County. The petitioners, including the Hills, alleged 
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that they and the respondents, including Development Company, 
owned said lands as tenants in common; and that petitioners and re- 
spondents traced their titles to specified undivided interests to a  con^ 

mon source, to wit, Robert Bruce Freeman. 
Answering, respondent Development Company denied the material 

allegations of the petition. It did not assert its ownership of the de- 
scribed lands or any part thereof. It prayed that  the petition "be 
dismissed and that  the respondent be permitted to go wikhout day 
iiud recover its costs of the petitioners in this cause." 

After transfer to the civil issue docket, the cause came on for trial 
before Judge Paul. A jury trial was waived; and the parties agreed 
that the presiding judge should hear the evidence, find the facts and 
enter judgment accordingly. The only evidence was that  offered by 
the petitioners. The judgment, entered June 18, 1957, after recitals, 
findings of fact and conclusions of law, provided: 

"IT IS THEREFORE CONSIDERED, ORDERED, ADJUDG- 
E D  AND DECREED that this Special Proceeding be, and the same 
hereby is dismissed and that  the respondents go without day and 
recover of the petitioners their costs to be taxed by the Clerk of 
this Court." 
The respondents did not except to or appeal from said judgmenl. 

The Hills, belatedly, attempted to appeal from said judgment; but 
notice of appeal was not given within the time prescribed by law. Their 
petition for writ of certiorari to review said judgment was denied by 
this Court a t  Fall Term, 1957. 

In its said "PETITION AND MOTION I N  T H E  CAUSE," De- 
velopment Company alleged in substance: (1) That  Lulla Freeman 
Hill and husband, Frank C. Hill, have no right, title or interest in 
and to  the lands described in the petition for partition; (2) that said 
lands are owned by Development Company; and (3) that  the Hills 
have personal property in a building on said lands and refuse to re- 
move i t  notwithstanding notice that  they do so. Development Com- 
pany pleaded Judge Paul's judgment as res judicata in respect of 
their ownership of said lands. 

Answering, the Hills denied the Development Company's said al- 
legations; and then, as a counter-motion, attacked the judgment of 
Judge Paul "as being irregular, erroneous, improper and in excess of 
the jurisdiction of the Court" and asked that it be vacated and set 
stside. 

After hearing, Judge Parker entered an "ORDER A N D  WRIT 
OF POSSESSION" which, after recitals, findings of fact and conclu- 
sions of law, adjudged (1) that Development Company is entitled 
to the immediate possession of the lands described in the petition 
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for partition, (2)  that the  Sheriff of New Hanover County dispossess 
Lula Freeman Hill and Frank C. Hill of said lands and put Develop- 
ment Company in possession thereof, and ( 3 )  thnt costs be taxed 
against the Hills. 

The Hills excepted and appealed. 

Taylor & Mitchell for plaintiffs, appellants. 
Kellum & Humphrey for defendant, appellee. 

BOBBITT, J. "A 'writ of habe7.e faczas possesswt~em' or a ' 7 s  I 11- 01 

pwsession' is generally used t o  enforce a judgment in ejectment. The 
writ should pursue the judgment and contain n sufficicnt d e w i l ) t , o ~ l  
of the property." 28 C.J.S., Ejectment 8 122(b) .  18 Am. Jur., Eject- 
ment $ 140 et seq. 

"The writ of assistance is a forin of process issued Ly a court of 
equity t o  transfer the possession of lands, the title or right of pos- 
session to which i t  has previously adjudicated, ns a means of enforce- 
ment of its decree, instead of turning thc party over to  n r o u ~ t  of law 
to recover such possession. It performs the same office in a suit in 
equity as an execution in an  action a t  law, being nothing niorcJ t l ~ n n  
the process by which the court of equity finally carries its judgment 
or decree into effect. . . . Indeed, the writ may be termed an  equitable 
habere facias possessionem. The writ of assistance i q  sometimes called 
a writ of possession, the  objects of the two being substantially the 
same, tha t  is, t o  put the person entitled to  property in possession. 
The distinction is tha t  the formel. is the proper re~i i tdy in equ!la~~lc .  
and the latter in legal, actions." 4 Ain. Jur., bssist,ance, Writ  of. $ 2. 
Bank v. Leverette, 187 N.C. 743, 123 8.13. 68, and rases cited. 

". . . on an application for a writ of asais.tance, the title cannot bc 
adjudicated or the original case reviewed, or the decree modified." 
Bank v. Leverette, supra; Exum v. Raker, 115 N.C. 242, 20 S.E. 448. 
"The writ of assistance . . . is . . . for the enforcement of decrees or 
orders conferring a right Ito the present possession or cnjoyn~c.~:( of 
property." Clar lc~ v. .4ldridge. 162 N.C. 326, 78 S.E. 216; Gower v. 
Clayton, 214 N.C. 309, 199 S.E. 77, and cases cited~. 

"It, (the writ of assistance) has been defined as a form of process 
issued by a court of equity t o  transfer the possession of lands, the 
title or right of possession to  which i t  has p~eviozssly adfildicated, as 
a means of enforcing its decree." (Our italics) Rank v. Leverette, 
supra. I t s  sole function is to  enforce the  execution of a judgment. G. 
S. 1-302. Hence, a party is entitled to  such writ only when t110 iutle- 
ment he seeks t o  enforce has adjudged thnt he is entitled to snch 
possession. 
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The judgment entered by Judge Paul on June 18, 1957, was a final 
judgment. It dismissed the special proceeding and adjudged "that 
the respondents go without day" and recover their costs. It did not 
adjudge that the Development Company was the owner or entitled 
to  the possession of the lands described in the petition. 

We have not set forth the findings of fact and conclusions of law 
of Judge Paul. The gist thereof is that  petitioners failed t o  identify 
the lands described in the petition and failed to establish either record 
title or title by adverse possession thereto. There was no finding of 
fact or conclusion of law to the effect that  the Development Company 
owned the lands described in the petition or any part thereof or that  
i t  was entitled to  possession. 

Whether there was error in Judge Paul's findings of fact or con- 
clusions of law, and whether there was error in the judgment rendered 
thereon, were matters for consideration only upon appeal from said 
judgment. Where, as here, there is a final judgment, the judgment 
itself is the only source to which we may look t o  ascertain whether 
the Development Company is entitled to a writ of possession. Judge 
Paul did not so adjudlge. It was error for Judge Parker, upon after- 
judgment pleadings, t o  attempt to  do so. 

No question is now presented as to  whether any of the findings of 
fact or conclusions of law of Judge Paul, as distinguished from his 
judgment, would operate as an estoppel in an independent action be- 
tween appellants and appellee relating t o  the lands described in i re  
petition. 

The Development Company stresses the fact (and apparently Judge 
Parker's decision was based largely thereon) that  the petition for par- 
tition alleged: That  Lula Freeman Hill owned a 50/480 undivided 
interest; that  Lula Freeman Hill and husband, Frank C. Hill, owned 
a 21/460 undivided interest; that  the Development Company owned 
a 284/480 undivided interest; and that  other petitioners and re- 
bpondents owned other specified undivided interests. It is contendcd 
that the Hills, by their said allegations, in effect admitted ownership 
by the Development Company of a 284/480 undivided interest. 

While, as stated above, the right to a writ of possession depends 
solely on the judgment, i t  seems appropriate t o  call attention t o  this 
additional fact: Petitioners alleged that the Development Compailv's 
284/480 undivided interest was acquired by it from Woodus Kellum, 
Trustee, who derived his ltitle from John Nathan Freeman, e t  al. The 
answer of the Development Company admitted these conveyances, 
but expressly denied "that any of the lands described in said deed 
to it  constitutes any part of the lands and premises described in the 
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first paragraph of this petition." Thus, the Development Compmy 
denied that it owned or had acquired a 284/480 undivided interest 
in the  lands described in the  petition by virtue of the conveyances al- 
leged by petitioners. Moreover, i t  did not assert that i t  had other- 
wise acquired or owned any interest in the lands described in the 
petition. I t s  answer was wholly a defensive pleading; and, ais indi- 
oat& ctbove, i t  did not seek affirmative relief. 

Judge Parker rightly refused to  consider the matters alleged in the 
Hills' counter-motion, wherein they attempted to attack Judge Paul's 
judgment by asserting errors therein and in the proceedings culminat- 
ing in the entry thereof. Judge Paul had jurisdiction of the parties 
and of the subject matter; and, absent an appeal, the proceedings be- 
fore Judge Paul were not subject to review either by Judge Parker 
or by this Court. 

Since the judgment of Judge Paul did not adjudicate that the De- 
velopment Company was either the owner or entitled to the po~ess ion  
of the lands described in the petition for partition, it was not en- 
titled to said "ORDER AND WRIT OF POSSESSION." The entry 
thereof was error. Hence, the said "ORDER AND WRIT OF POS- 
SESSION" is vacated and stricken. 

Order and writ of possession vacated and stricken. 

HIGGINS, J., not sit'ting. 

MOORE, J., took no part in the consideration or decision of this case. 

-4RCHIE WHITE V. J. W. OSBORNE, CLERK OF THE SUPERIOR COURT OF 
CLEVELAND COUNTY. 

(Filed 14 October, 1959.) 

1. Parent and Child 8 3c- 
Where the father brings an action as next friend and recovers judg- 

ment for personal injuries sustained by the child, including damages to 
which the father would otherwise be entitled, the father waives his 
lrfght to recover separately from the tort feasor. 

2. Same: Infanta 8 4: Parties 3- 
Where a judgment for personal injuries in an action prosecuted by 

the father as next friend for his minor son is paid only in part, i t  is 
error for the court to order the clerk to pay the father out of the re- 
covery the entire amount expended by the father for necessary medical 
treatment of the minor when the mlinor is not represented by a disin- 
terested guardian ad litem, since the interests of the father and the 
minor in the fund are antagonistic. 

H~oorh-8, J., not sitting. 
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APPEAL by defendant from Froneberger, J., July Term, 1959, of 
CLEVELAND. 

Motion under G.S. 109-36 for judgment requiring J. W. Osborne, 
Clerk of the Superior Court of Cleveland County, to pay over to 
Archie White, the movant, the sum of $3,672.50, now held by said 
clerk "by virtue of and under colorbof his office." 

In  support of said motion, Archie White, therein referred to as 
('plaintiff," filed an affidavit styled "complaint," and said clerk filed 
an answer thereto in which he admitted Archie White's allegations but 
denied he was entitled to judgment in accordance with his prayer. 
The facts establi~hed by said allegations and admiwions are sum- 
marized~ below. 

In a civil action entitled "DAVID WALTON WHITE, by his Next 
Friend, Archie White, Plaintiff, -vs- VAN BUREN WALKER AND 
DAN MITCHEM CONSTRUCTION COMPANY, INC., Defend- 
ank," a judgment was signed and entered by Judge McLean at  March 
Term, 1959, Cleveland Superior Court, which set forth that ('both 
lthe plaintiff and the defendants" waived trial by jury, and that there- 
upon, after hearing "all testimony offered by the plaintiff and the 
defendants," the court made ce&ain findings of fact and entered judg- 
ment thereon. 

The findings of fact pertinent to this appeal may be summarized 
as follows: 

David Walton White, then eight years of age, was struck and in- 
jured by a pickup truck operated by Van Buren Walker while en- 
gaged in &he performance of his duties for Dan Mitchem Construction 
Company, Inc. David Waiton White's injuries, on account of which 
he suffered damages in amount of $14,690.00, were proximately caus- 
ed by the negl~igence of Van Buren Walker. 

The injuries received by David Walton W<hite "rendered 'him un- 
conscious for a period of twenty-seven (27) days and required ex- 
tensive medical care thercafter," and ('were of a permanent nature 

1, . . . 
Archie White, the father of David Walton White, ('was duly ap- 

pointed and has aoted as next friend for his said mn in this action, 
and the necessary medical bills of the plaintiff have been considered 
as a part of the damlage to the plaintiff." 

". . . Archie White, father and next friepd of David Walton White, 
has expended or incurred medical bills in the sum of three thoueand 
six hundred seventy-two and 50/100 ($3,672.50) dollare as a result 
of &he injuries sustained by the plaintiff and is entitled to be reim- 
bursed said expenditures for the reason that no further action may 
be maintained for the recovery thereof." 
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Upon the foregoing and other findings of fact relating to counsel 
few and costs, i t  was adjudged: (1) That  the plaintiff have and re- 
cover from the defendants the sum of $14,690.00 and costs; (2) that 
the clerk pay to plaintiff's attorney '<the total sum of three thousand 
five hundred ($3,500.00) dollars for his services in this cause from 
the monies received as payment upon the judgment, but not to ex- 
ceed twenty-five (25%) per cent of the total amount collected upon 
the judgment"; (3) that the clerk thereafter pay to  Archie White 
"the sum of three thousand six hundred seventy-two and 50/100 
($3,672.50) dollars when there has been received by said Clerk as 
payment upon the judgment an amount sufficien't to make said pay- 
ments"; and (4) that the clerk pay an expert witness fee of $50.00 
to each of two doctors, "which amount shall be charged a s  a part 
of the costs in this action." 

Judge McLean's judgment mas entered March 31, 1959. On April 
14, 1959, one of the judgment debtors, to wit, Van Buren Walker, 
paid or caused to  be paid to  the said clerk the sum of $5,000.00 which 
was duly credited on said judgment. The clerk paid $1,250.00 to 
plaintiff's attorney and the remaining $3,750.00 is now held by the 
clerk. Archie White demanded payment to him of $3,672.50. The 
clerk refused t o  make such payment. 

No testimony was offered by Archie White or by the clerk when 
the matter came on for hearing before Judge Froneberger. Based upon 
the record, Judge Froneberger made findings of fact substantially 
as stated above, made conclusions of law favorable t o  Archie White, 
and thereupon "ORDERED, ADJUDGED A N D  DECREED that 
the plaintiff (Archie White) have and recover of the defendant the 
sum of $3,672.50, together with the costs of this action." 

The clerk excepted and appealed. 

C .  C. Horn and J .  A. West  for defendant, appellant. 
N o  counsel contra. 

BOBBITT, J .  These facts are noted: (1) Apparently, no question 
was raised or considered in the hearing bef~ore Judge Froneberger as 
to the priority, if any, in respect of costs, including expert witness 
fees. (2) Neither the pleadings nor the evidence upon which Judge 
McLean's judgment is based are in the record before us. Our informa- 
tion is derived solely from the judgment. (3) A brief was filed in 
this Court in behalf of the clerk, the appellant. No brief was filed 
in behalf of Archie White, the appellee. The cause was submitted 
without oral argument. 

The clerk, citing State v. Sawyer, 223 N.C. 102, 25 S.E. 26 443, 
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contends that the judgments, particularly the provisions purporting; 
to give priority to Archie White, are invalid for lack of juridiction, 
and that compliance therewith would not protect him from liability 
to the infant plaintiff. 

Only one action was instituted, to wit, an action prosecutedl in be- 
half of the infant plaintiff by his father as next friend. In such action, 
nothing else appearing, the infant plaintiff was not entitled to re- 
cover for loss of earnings during his minority or for expenses in- 
curred for necessary medical treatment; but the father, as plaintiff 
in a separate action, was entitled to  recover therefor. Ellington v. 
Bradford, 242 N.C. 159, 86 S.E. 2d 925, and cases cited. 

Where a father, as next friend, in prosecuting an action for his 
infant child, seeks to recover therein the damages to which the fa- 
bher would otherwise be entitled, and no objection is interposedl by 
the defendant, the father thereby waives his individual rights against 
the defendant. Pascal v. Burke Transit Co., 229 N.C. 435, 50 S.E. 2d 
534; Shields v. McKay, 241 N.C. 37, 84 S.E. 2d 286; Ellington v. 
Bradford, supra. 

Since the complaint in thc infant's action is not in the record on 
appeal, we do not know whether recovery was sought therein for ex- 
penses incurred for necessary medical treatment. Be that  as i t  may, 
i t  seems that  the father, when the cause was heard by Judge McLean, 
waived his rights to recover separately from defendants. As between 
the father and the infant plaintiff, i t  would seem that the father 
sought to recover no more than for $3,672.50 "expended or incurred" 
by him for medical bills. The judgment of Judge McLean, when in- 
terpreted in the light most favorable to the father, would seem to be, 
in effect, a judgment for $3,672.50 in favor of the father and a judg- 
ment in favor of the infant plaintiff for the remainder ($11.017 T,O) 
of the total damages of $14,690.00. 

It was contemplated that the judgment for $14,690.00 and costs 
would not or might not be collected in full. I n  this event, the judg- 
ment purported to give priority to the father's portion thereof. It is 
apparent that the pecuniary interests of the father and the pecuniary 
interests of the infant plaintiff were in sharp and irreconcilable con- 
flict in relation to whether thc father, individually, was entitled tn 
such priority. 

While the order appointing the father as next friend is not in the 
record on appeal, i t  is reasonable to assume that his appointment 
was made solely for the purpose of prosecuting the infant plaintiff'e 
action. If so, i t  wa.s not contemplated that  conflicting inter& as be- 
tween the father and his infant son would develop in the infant plain- 
tiff's action and that the father would represent his infant son in re- 
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solving such conflict. Under the circum&ances, a question arises as 
to whether Judge McLean lacked jurisdiction in respect of such con- 
flict on the ground that the infant plaintiff was not then represented 
wit.11 reference thereto. See Johnston County v. Ellis, 226 N.C. 268, 
38 S. E. 2d 31. 

In view of said conflicting interests, the failure of Archie White, 
as next friend of David Walton White, to appeal from the judgment 
of Judge McLean, may not be considered as binding on the infant 
plaintiff. 

With reference to the $3,750.00 now held by the clerk, the real 
panties in inkrest are Archie White, individuldly, land David Walton 
White, the infant. The clerk is a stakeholder, ready, able and willing 
to disburse the $3,750.00 to whomsoever may be entitled thereto. Yet 
the infant had no representation whatever a t  the hearing before 
Judge Froneberger. The only parties to the present proceeding under 
G.S. 109-36 ,are Archie White, individually, and the clerk. Notwith- 
stasding, it appears on the face of ithe m r d  thlat hhe interests of the 
infant are vitally involved and that he is a necwary party to this 
proceeding. Unless and until the infant, represented by a disinterested 
guardian ad litem (for he would be a defendant in respect of Archie 
White's motion or "complaint" under G.S. 109-36), h w  hmi hie dlay 
in court, the clerk would not be protected from liability to the infant. 

Under the circumstances, it was error to proceed to judgment when 
i t  appeared that the interests of the infant, who was not a party to or 
represented in this proceeding, would be adversely affected thereby. 
Hence, the judgment of Judge Froneberger is stnickan and the cuaiuse 
is remanded for further hearing. Prior thereto, David Walton White 
should be made a party defendant in the present proceeding. A dis- 
interested guardian ad litem should be appointed to represent him 
and to  file herein such answer to the motion or "complaint" of Archie 
Whilte m may [be apprapriate to safeguard and protect the legal rights 
of said infant. 

Error and remanded. 

HIGGINS, J., not sitting. 
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W. W. PETERSON AFTD WIFE, PEGGY G. PETCR90N v. 
ROYAL INSURANCE COMPANY. 

(Filed 14 October, 1950.) 

1. Insurance 8 9 8 -  
The word "explosion" as used in a property damage policy must be 

&en its ordinary meaning, which imports a violent expansion, incident 
to internal pressure, resulting in bursting or disruption. 

2. Insurance g Q- 
Proof of damage from concussion, without any evidence tending to 

explain the cauae of the concussion, is insuilicient to establish loes from 
explosion within the meaning of that term as wed in a policy of property 
damage insumnce which excludes liability for damage from concussion 
unleaa caused by an explosion, the words "concuseion" and "explosion" not 
being synonymous. 

HIQGINS, J., not sitting. 

.APPEAL 'by plaintiffs froin Pcirker. J . ,  June, 1959 Civil Term, of 
NEW HANOVER. 

Defendant issued its policy insuring plaintiffs' home against dam- 
age by fire or lightning. For an additional premium a so-called rider 
wm attached extending the coverage to include lass by explosion. 
Plaintiffs brought this action to recover damages done to their home 
by an alleged explosion. Defendrank admitted issuing the policy with 
the attached rider but denied that plaintiffs had been damaged 
by sn explosion as defined, in the policy. At the conclusion of plain- 
tiffs' evidence defendant moved for nonsuit. The motion was allowed 
and plaintiffs appealed. 

Lonnie B. Williams and 0. K. Pridgen 11 for plaintiff, appellant. 
Poisson, Campbell & Marshall for defendant, appellee. 

RODMAN, J. The policy, so far as pertinent to this controver~y, 
provides: ". . . the coverage of this policy is extended to  include di- 
rect loss by . . . explosion . . ." 

"PROVISIONS APPLICABLE ONLY TO EXPLOSION: LOMI by 
explosion shall include direct loss resulting from the explosion of ac- 
cumulated gases or unconsumed fuel within the firebox (or combus- 
tion chamber) of any fired vessel or within the flues or paasages which 
conduct the gases of combustion therefrom. However, this Company 

shall not be liable for loss by explosion, rupture or bursting of: (a) 
steam boilers, steam pipes, steam turbines or steam engines; or (b) 
rotating parta of machinery caused by centrifugal force; if owned by, 
leased by or actually operated under the control of the insured. 
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"The following are not explosions within the intent or meaning 
of these provisions: (a )  Concu~ ion  unless caused by explosion, (b) 
Electrical arcing, (c) Water hammer, (d) Rupture or bursting af 
water pipes. 

"Any other explosion clause made a part of this policy is super- 
seded~ by this Extended Coverage." 

"INHERENT EXPLOSION CLAUSE: This policy shall cover 
direct loss t o  the property covered caused by explosion occurring in 
the described dwelling or appurtenant private structures or in any 
structure containing property covered hereunder from hazards in- 
herent therein, but this Company shall not be liable for loss by ex- 
plosion originating within steam boilers, steam pipas, steam turbines, 
steam engines, or rotating parts of machinery caused by centrifugal 
force. Concussion, unless caused by explosion; electrical arcing; wa- 
ter hammer; rupture or bursting of water pipes are not explosions 
within the intent or meaning of this clause." 

Plaintiff W. W. Peterson testified: "I heard something that  day. It 
sounded like an explosion . . . Yes sir, i t  was a tremendous noise, and 
it shook the building we were in. Yes sir, I felt s concussion, a vibra- 
tion from that  noise. Yes sir, there was a compression. Our garage has 
a forty-foot span with two steel beam stringers trussed from one pilast- 
er to the other. Our garage does not have any structure under the roof 
or over the roof. We looked up w d  those trusses were vibrating . . . 
Them were two doors that  were not up a t  that time . . . . and the 
vibration from that noise had those doors going in and out approxi- 
mately three inches. Yes sir, the doors shook . . . . I felt the ground 
shock. I was working on a car inside the shop. I went outside the 
minute the shock was over. We looked to see if we could find any 
fire or smoke, because we knew something had blown up. . . . I did 
not see any airplanes in the sky. . . . I could not determine where 
this tremendous noise and force came from. . . . There was a tre- 
mendom noise and pressure and the earth trembled. . . ." 

The incident about which he testified occurred between 11 :00 o'clock 
and 12:00 o'clock. He went to lunch about 1:00 o'clock. He then ob- 
awed:  ". . . the porch had been moved over from the house over 
3/8 inch a t  one end. The porch consists of a cement slab approxi- 
mately three inches thick; eight feet wide and twelve feet in length. 
Yea sir, i t  was separated from the house. Then we seen some small 
particles of cement, or chips, and tat that point we seen the places 
where they were busted open all over the house. The blocks were 
b u d  open and a t  the southwest corner every block had split, and 
the more we went around the house, the more we found m n g  with 
it. . . . There are glass, frame windows in the house, I did not find 
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any windows broken out. . . . We were living in it. We had a cabinet 
36 inches high in the kitchen. No, we did not find any dishes or china 
broken; they were on the top shelf. They were not thrown to the floor. 
. . . No water pipes were broken that  I know of. . . . I found no sign 
of damage to the electrical fixtures. We have an oil fired furnace; 
kerosene oil. . . . That  was not damaged. The tank outside was not 
disturbed. I t  was still on its foundation. . . . My garage is approxi- 
mately 200 feet from the nearest corner of my house; i t  is less than 
a city block. . . . Yea sir, it shocked the floor. Yes sir, I could feel 
&e floor vibrate. . . . AB far as I know, rthere was no explosion of 
anything in my house. I have a barn. There was nothing in i t  that 
could have exploded. I have a pump house. There was nothing in it 
that  could have exploded. Yes sir, when I heard this noise, and felt 
this vibration in the w a g e ,  we run out infto the open. . . . I have 
not determined what caused those vibrations or where they originated 
from. I felt that  was not up to me to have to prove what done my 
damages." 

Norwood Sommersett testified: "On that  date I was under the hood 
of an automobile. The automobile was in the garage. I heard a blast 
with a pressure behind i t  on my body. I was looking out for myself. 
Yes sir, I heard a blast. Everything shook; me and the ground. No 
air, I had never felt, a pressure that struck my body before or since 
like that." 

Lonnie Jones testified: ('I don't know what it was. I never found 
out. It sounded like something blew up. Like, Doom, or something, 
nnd, we all walked out, and the doors rattled, and we didn't see any- 
thing." 

C. W. Bailey, who lived across the street from plaintiffs, testified: 
"Well, there was a terrific blast and shock, or snatch, that  would 
take you off your feet. A terrific noise; i t  sounded like a terrible gun 
fired, or  'something. . . . I could not determine how fw it was or 
where it came from. It seemed in a southern or southeastern direc- 
tion. . . . ,7 

Plaintiffs do  not contend and their evidence negatives any idea 
that an explosion occurred "in the described dwelling or appurtenant 
private structures." Their position is an explosion occurred a t  some 
unknown place which put in motion forces causing damage to their 
property. 

The evidence is sufficient t o  establish damage to their home caused 
by a sudden and violent movement of the air or shaking of the earth, 
or both. This evidence is s d h i e n t  to establish injury by concussion, 
which Webster defines as "shaking or agitation, a shock caused by the 
collision of two bodies," Webster's New Int.  Dic., 15 C.J.S. 806, but 
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concussion and explosion are not the same. The policy expressly de- 
clares: "the following are not explosions within the intent or meaning 
of these provisions: (a) concussion unless caused by explosion." 

What cau~ed or produced the concussion? Was it an explosion or 
some other, unexplained cause? The answer cannot be left to con- 
jecture or speculation. Wall v. Trogdon, 249 N.C. 747, 107 S.E. 2d 
757: Lane v.  Bryan, 246 N.C. 108, 97 S.E. 2d 411; Samet v. Insurance 
Co., 237 N.C. 758, 75 S.E. 26 913. 

The word "explosion" as used in the policy should be given that 
meaning which it has in common parlance. Webster defines explosion 
sss "act of exploding, detonation, a violent bursting or expansion, with 
noise, following the sudden production of great pressure as in the dis- 
ruption of a &am boiler." 

Internal pressure causing n sudden expansion resulting in bursting 
or disruption are essential elements of an explosion. In  Bolich v.  In- 
surance Co., 205 N.C. 43, 169 S.E. 826, plaintiff testified: "He stepped 
on the starter, and the exhaust of the motor blew up. It threw water to 
the ceiling. I was standing in front of the car, but wais not looking into 
the ~adiator. The water was hot, and struck me in the face. When the 
mechanic stepped on the starter, there wais a terrible combustion in 
the motor." It was this "liberation of warm or hot water from its 
environment," which the court mid would constitute an explosion. 

The facts detailed by plaintiff in Polansky v. Insurance Assoc., 238 
N.C. 427, 78 S.E. 2d 213, are sufficient to establish an explosion with- 
in the accepted definition of thlat word. 

The definitions of explosion given by courts accord with the defini- 
tion givm by Webster. Wadsworth v. Marshall, 88 Me. 263, 32 L.R.A. 
588; Little Rock Ice Co. v. Consumers' Ice Co., 170 S.W. 241 (Ark.) ; 
Sweeney v .  Blue Anchor Beverage Co., 189 A 331 (Pa.) ; Commercial 
Union Fire Ins. Co. v. Bank of Georgia, 197 F 2d 455; L. L. OMS Seed 
Co. v. Commercial Union Assurance Co., 179 F 2d 472; Hefiron v. 
Jersey Insurance Company of New York, 144 F Supp. 5, S.C. 242 F 
26 136; United Life, Fire and Marine Ins. Co. v. Foote, 10 Am. Rep. 
735 (Ohio) ; Annotations, 28 A.L.R. 2d 997; 35 C.J.S. 215, 216. 

PIaintiffs have done no more than establish damage by forces which 
m y  have been set in motion by an explosion. That is not sufficient. 

Affirmed. 

HIGGINS, J., not sitting. 
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OITY O F  NEW BERN, A MUNICIPAL CORPORATION V. S. R. WHITE, TEADING 
UNDEB THE FIBM NAME AND STYLE OF 'S. R. WHITE & SON; AlrD M&Ry- 
LANXl CASUALTY GORIPANY, A CORPORATION. 

(Filed 14 October, 1959.) 

1. Controversy Without Action 9 2-- 

Where a cause is submitted to the court on a statement of facts 
agreed, the facts agreed a r e  in the nature of a speoial verdict and con- 
stitute the sole basis for decision, and the court may not hear evidence, 
make additional findings or in fw or dednce other facts from those 
stipulated. 

2. Fraud 5 1- 
The essential elements of actionablt. fraud are  a definite and &peci@c 

representation which is materially false, which is made with knowledge 
of its falsity or in culpable ignorance of its t ruth and with fraudulent 
intent, which representation is reasonably relied on b s  the other p a r e  
t o  his decept i~n and damage. 

3. Fraud 3 11- 
I n  this controversy without action, the facts agreed are held h s u f i -  

cient predicate for  the adjudication of fraud, the facts being insufficient 
to show some of the essential elements of frand, particularlv that of 
fraudulent intent. 

4. Appeal and Error § 40- 

Where the facts agreed a re  insufficient to support the jud,m*nt in R 

controversy without action, the caw? must be  remanded. 

5. Appeal and Error  9 53- 
. 

Where there a r e  insufficient facts to support the judgment for de- 
fendant on his counterclaim i t  is not necessary to consider defendant's 
exception to the exclusion of certain elements of damage on the count- 
erclaim, since the entire cause must be remanded on plaintiff's appeal 
for further proceedings in accordilnce with the rights of the p a r t i ~ s .  

Hrsc~xs .  J . ,  not hi1  till". 

APPEAL by both plaintifl :111cl defendant White from judgment on 
agreed facts submitted t o  resident judge of Supcrior Court. Thwd 
Judicial District of Nortli Carolina. 

Civil action instituted by the city of New Bern against 8. R. White, 
Jr., ltrading as S. R. White (9: Son, and Maryland Casualty Company, 
surety on performance bond given by White for breach of contract 
between plaintiff and defendant White to install sanitary sewcr on 
certain streets in city of New Bern. 

Defendants answering deny in material aspects the allegations of 
the complaint. And, further answering, and for counterclaim defend- 
ant White set up claim for dla~nages quantum merzlit, alleging that he, 
defendant, is entitled to a rescission on ground of fraud of plaintiff, 
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or in the alternative, mutual mistake, as to subterranean conditions 
encountered during excavation. 

The case was submitted to Bundy, J., Resident Judge, Third Judi- 
cial Distriot of North Carolina on "the agreed facts of the case" set 
out in twenty-seven paragraphs as shown in the record under title 
"Agreed Statement of Facts." The reoord shows (that the cause by 
consent came on for hearing before the judge aforenamed, on 9 Nov- 
ember, 1958, "upon an agreed statement of faots" and a t  said hearing 
arguments of counsel for both plaintiff and defendants were presented 
to the court. And "based upon the pleadings in this case, the argu- 
ments of counsel, and the agreed Statements of Facts" the court 
finds as facts the following: 

"1. Thmat this action was instituted by the City of New Bern by 
the issuance of a summons and the filing of a complaint on August 
20, 1956. 

"2.That the defendants filed Answer on October 11, 1956, and in 
said answer set up certain matters and things as a counterclaim and 
prayed for afirmative relief in the sum of Eight Thousand Two Hun- 
dred Eight and 30/100 ($8,208.30) Dollars. 

"3. That  on December 12, 1957, the plaintiff filed its reply to the 
answer of the defendants. 

"4. That  this action is now pending in the Superior Court for 
Craven County. 

"5. All those facts agreed to by the parties as set out in the written 
Agreed Statement of Facts filed in this cause, and said Agreed State- 
ment of Facts is incorporated herein and ma& a part hereof as fully 
as if set out in detail." 

And upon said findings of facts the court concluded as matter of law: 
"(1) That  the plaintiff in this action made a definite and specific 

representation to the defendant * + White * * " that there was no 
gas main extending along the north side of South Front Street 2nd 
the east side of Metoalf Street. 

"(2) That  the representation made * " was materially false in 
that a gas main was in fact located along the north side of South 
Front Street and the eastern side of Metoalf Street in the approxi- 
mate location of the proposed storm sewer thus interfering with the 
performance of the contract according to the specifications by the de- 
fendant + White ' . 

"(3) That  the plaintiff had actual knowledge of the falsity of its 
representation at the time of and prior t o  the making of such repre- 
sentation. 

l1 (4) That  the representation on the part of the plaintiff was made 



N.C.] FALL TERM, 1959. 67 

with the full knowledge of its falsity and with an intent, in law, to 
defraud the said defendant * * * White * . 

"(5) That  the defendant * " * White * * relied upon said1 repre- 
sentation in conducting his investigation, preparing his estimate and 
wbmitting his bid. 

" (6) Tha t  the representation on the part of the plaintiff deceived 
the defendant " * * White " " " and caused him to  suffer loss. 

"(7) That  the defendant " * * White * * * is not entitled to  re- 
cover any sums expended or any indebtedness incurred over and above 
the contract price for any work performed south of South Front Street, 
except $170.00 which the plaintiff expressly authorized for the pur- 
chase of select borrow material." 

And the record shows " IT  I S  THEREFORE, UPON SUCH FIND- 
INGS O F  FACT AND CONCLUSIONS OF LAW, ORDERED AND 
ADJUDGED that  the defendant * * * White * * * have and recover 
of the plaintiff by reason of the counterclaim set up in the said answer 
of the defendant * * * White " * * have and recover the sum of Five 
Thousand Four Hundred Eighteen Dollars and Twenty Cents 
($5,418.20) and interest thereon from the 6th day of June, 1956; 
the said amount being the sum of the contract price for the work 
performed south of South Front Street, rental for the 'Well Point 
System' from May 20 t o  June 6, 1956, - 17 days @ $65 per day, 
the $170.00 exprc~sly authorized by the plaintiff, and the items for 
the other work performed1 according to the Agreed Statern~nt  of 
FactS *." 

.And to the rendition and signing of the foregoing judgment and 
to each conclusion of law, the plaintiff in apt  time objects and cs- 
cepts and gives notice of appeal to  the Supreme Court and t o  the 
rendition and signing o i  the foregoing judgment and particularly to  
the conclusion of law #7, the defendant * " * White * in apt time 
objects and excepts antl gives notice of appeal t o  the Supreme Court. 
Case on appeal is by consent of parties settled by the Judge And 
the  parties duly wt  out theiiv rcepective assignments of error. 

A. D. W a r d  f o r  plaintiff appellant and appellee. 
W a r d  & Tucker,  Dunn R. D m n  for defendant  W h i t e  appellnnt m ~ d  

appellee. 

WINBORNE, C .  ,J. Plaintiff's Appeal :  Plaintiff contends and we 
])old rightly that  the findings of fact submitted to the court are in- 
sufficient to  support t,he judgment from which appeal is taken. 

Thc facts agreed arc in the nature of a special verdict upon which 
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the court is requested to render judgment arising as a matter of law 
thereon. The facts agreed constitute the sole basis for decision. And 
the court is not permitted to hear evidence, make additional findings, 
or infer or deduce other facts from those stipulated. See Sparrow v. 
Cu'ualty Co., 243 N.C. 60, 89 S.E. 2d 800, and numerous other cases 
designated in Strong's N. C. Index- Controversy Without Action, 
Sec. 2. 

In  this connection the agreed facts set out in the record appear in- 
sufficient to establish all of the essential elements of actionable fraud. 
"The essential elements of acitionable fraud or deceit are the repre- 
sentation, its falsity, scienter, deception, and injury. The representa- 
tion must be definite and specific; i t  must be materially false; i t  must 
be made with knowledge of its falsity or in culpable ignorance of its 
truth; i t  must be made with fraudulent intent; i t  must be reasonably 
relied on by the other party; and he must be deceived and caused to 
suffer loss," as stated by Adams, J., for the Court in Electric Co. v. 
Morrison, 194 N.C. 316, 139 S.E. 455. See also Bemoer v. Ins. Co., 214 
N.C. 554, 200 S.E. 1, and cases cited. 

Testing the agreed facts here involved by this statement of law, 
some of the elements of fraud, particularly that as to fraudulent in- 
tent are lacking 

And where findings are insufficient to support the judgment, the 
cause must be remanded for further proceeding in conformity with 
direction given in T~vstees v. Banking Co., 182 N.C. 298, 109 S,E. 6 .  
See Atkinson v. Bennett, 242 N.C. 456, 88 S.E. 2d 76, and citation of 
cases in Strong's N. C. Index- Appeal and Error, Sec. 49, nobe 590. 
And it i -  qo ordered. 

Defendant White's Appeal: 
Since the counterclaim of defendant White is predicated in the 

inain upon the alleged actionable fraud of plaintiff, the cause of ac- 
tion therefor is without valid basis until issue of fraud is determined. 
Therefore the Couhftb ruling that  the cause must be remanded as di- 
rected on plaintiff's appeal necessitates the setting aside the judgment 
in favor of defendant White, and the remanding of the whole case. 

On Plaintiff's Appeal- Error and remanded. 
On Defendant IYhitc's i\])pcal- Error and reinnildcd. 

HIGGINS, J., not sitting. 
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BUQENE MOORE, EMPLOYEE V. SUPERIOR STONE COMPANY, EMPLOYER, 
AND INDEMNITY INSURANCE CO. O F  NORTH AMERICA, CARRIEII 

(Filed 14  October, 1959.) 

1. LMaster a n a  Servant § 56d- 
The Superior Court on appeal has the discretionary power to grant  

a n  appellant's motion to remand the cause to the Industrial Commis- 
sion for  rehearing on the ground of newly discovered evidence. 

2. Master and  Servant § 4 4 -  
An employee is sui juris for the purpose of prosecuting a claim under 

the Compensation Act when he  has attained the age of 18. 

3. Insane Person 8 10- 
A judgment obtained against a person who is n.o?z compos mentis a t  

the time of the trial, but who has not been previously so adjudged, is 
not void but voidable. 

4. Trial Q 47- 
I n  the absence of fraud, movant fo r  a new trial on the ground of 

newly discovered evidence must make his motion in ap t  time and must 
show that  a different result would probably be reached if a new trial 
were granted. 

5. Insane Person § 10: Master a n d  S e r ~ a n t  § 6- Motion for new 
trial f o r  alleged mental  incapacity of movant held properly denied 
on facts  of this  case. 

Motion was made in the Superior Court to remand the cause to the 
Industrial Commission for a new trial on the ground of newly discovered 
evidence, based on the contention that  claimant was incompetent a t  the 
time of the hearing, and that  the adverse flndings were drawn from 
claimant's testimony. There was no contention that  there was any new- 
ly discovered evidence and no suggestion of fraud and it mas admitted 
that claimant was represented by counsel acting in good faith. Plaintiff's 
relatives and friends were present a t  the hearing and there was no 
suggestion a t  the hearing that  the claimant was incompetent. I t  fur- 
ther appeared that claimant's testimony a t  the hearing did not prejudice 
his cause. HeM: The court was without jurisdiction to grant a new 
trial for  newly discovered ericlenc~. and even if i t  be conceded that 
plaintiff was woit contpos 9nejttis a t  the time of the original hearing there 
was no showing that a different ~ e s u l t  would be probable if a new trinl 
were granted, ~ n d  therefore the denial of the motion is affirmed. 

I I I ~ I N S ,  J . ,  not sitting. 

.IPPEAL by plaintiff' froiu I3undy ,  J.. July Tcriu, 19.59, of Oh-..LOW. 
The plaintiff einployee instituted a proceeding before the North 

Carolina Industrial Commission (hereinafter called Commissibn) for 
an alleged injury caused by an explosion on 23 February 1953. The 
matter was heard beforc a hearing Commissioner on 15 October 1953, 
which Commissioner held that the accident arose out of and in the 
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course of the employment and directed ithat an award be made in 
favor of plaintiff employee. The defendants appealed to the full Com- 
mission. The Commission set aside the findings of fact and conclu- 
siom of law of fhe hearing Commissioner and found iZis own facB 
which, among other things, included the following: 

"8. That  in the absence of the other employees as above set out, 
the plaintiff * * out of curiosity or for reasons unknown, wired the 
blasting machine * * ' and in his attempt to set off a single dynamite 
cap, ignorantly and accidentally detonated the 300 dynamite caps 
beside the doghouse, resulting in a terrific explosion and in the in- 
juries which he sustained," and concluded "that the injury (suffered 
by plaintiff) did not arise out of the employment." 

The plaintiff appealed to  the Superior Court and i t  reversed the 
Commission and entered judgment reinanding the cause to the Com- 
mission with directions to enter an award for the plaintiff. Defend- 
ants appealed to the Supreme Court a t  the Fall Term 1955. The Su- 
preme Court reversed the judgment of the Superior Court and said: 
"Since the testimony contains evidence sufficient to support the find- 
ings made by the full Commission, the court below was without 
authority to reverse." See Moore v .  Stone Co., 242 N.C. 647, 89 S.E. 
2d 253. 

At the July Term 1959 of the Superior Court of Onslow County, 
Eugene Moore, by his next friend, Luke Moore, his father, made a 
motion through counsel to set aside the judgment of the Superior 
Court (which judgment was reversed by the Supreme Court) and to 
order a new trial. 

This motion was botitomed on allegations to the effect that a t  the 
time the hearing Commissioner heard the eridence in the original 
proceedings and in which Eugene Moore testified, the said Eugene 
Moore was mentally incompetent to linl-e testified due to a brain in- 
jury caused by an explosion which resulted in severe bodily injury 
to him. The other ground is based on the contention that Eugene 
Moore was a minor and was incolnpetcnt to have brought the action 
in his own behalf, but that if a guardian or next friend had been ap- 
pointed for him his rights would havc been protected. I t  is conceded 
in the motion that  in the former proceeding the plaintiff employee 
was represented by learned counsel who acted in good faith, but it 
is contended, further that the true mental condition of the plaintiff 
employee was not known or ascertained at  that  time. 

The court below held that  the Superior Court of Onslow County 
had no jurisdiction over the subject of plaintiff's action and entered 
judgment accordingly. The plaintiff appeals, assigning error. 
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Charles L. Abernethy, Jr., for plaintiff. 
Barden, Stith & McCotter for defendant. 

DENNY, J. In  a workmen's compensation case, which has been 
appealed from the Commission to the Superior Court, the judge of 
the Superior Court has the discretionary power to grant an appellant's 
motion to remand for a rehearing on the ground of newly discovered 
evidence under proper circumstances. Byrd v. Lumber Co., 207 N.C. 
253, 176 S.E. 572. 

I t  is contended by the movant that where a minor or one who is 
non compos mentis is involved there is no statute of limitations that 
can be invoked by an appellee. 

In  the instant proceeding, the plaintiff was 18 years of age a t  the 
time of his injury on 23 February 1953. An injured employee who has 
attained the age of 18 is sui juris for the purpose of filing and prose- 
cuting a claim for compensation, pursuant to the provisions of our 
Workmen's Compensation Act. Lineberry v. Mebane, 219 N.C. 257, 
13 S.E. 2d 429. Hence, the contention with respect to the minority of 
Eugene Moore a t  the time he instituted his proceeding for compensa- 
tion is without merit. 

Moreover, a judgment obtained adverse to  one who is non compos 
mentis a t  the time of the trial, but who had not been previously so 
adjudged, is not void but, voidable, Cox v. Cox, 221 N.C. 19, 18 S.E. 
2d 713; Hood, Com'r. of Banlcs v. Holding, 205 N.C. 451, 171 S.E. 
633; Bank v. Duke, 187 N.C. 386, 122 S.E. 1. 

In the absence of fraud, a party, in order to obtain a new trial 
on the ground of newly discovered evidence, must move in apt time 
and must show that a different result would probably be reached if 
a new trial were granted. S. v .  Casey, 201 N.C. 620, 161 S.E. 81; 
Rank v. Duke, supra. No such showing is made on this appeal. It is 
not even contended that there is any newly discovered evidence. 

In  the instant case, the movant expressly states that plaintiff's 
counsel acted in good faith, and there is no suggestion of fraud. On 
the contrary, the appellant's brief stahes: "The full Commission i t  is 
contended could not have reached their (sic) findings except from 
inferences drawn from the most unfortunate testimony of the worker." 
In view of this contention we have carefully examined the evidence 
in the original proceeding. The plaintiff testified a t  some length about 
hip work and his duties; that  he went into the doghouse on the day 
the explosion occurred; that the others left the premises to get lunch; 
that he ate his lunch and laid down on a bench to take a nap and 
knew nothing about what happened until he became conscious some 
days later in the hospital. His father. who has been appointed his 



72 I N  THE SUPREME COURT. [251 

next friend, was present a t  the hearing and testified in his son's be- 
half. There was no testimony or suggestion tending to show tha t  the 
plaintiff was mentally handicapped t o  such an extent as to put any- 
one on notice that  hc was incapable of prosecuting his claim. His phy- 
sician testified as  a witness for him and among other things said: "I 

. have had occasion t o  talk with him recently. I can't say tha t  anything 
about his manner of answering questions appears t o  be abnormal. 
There may be a little, but not definitely. I can't tell. Hc has been com- 
plaining lately. He's been roining in with hemorrhoids, discussing 
and going over all tha t  with him; his answers are intelligent." 

I n  Bank v. Duke, supra, there was a motion made by the adminis- 
trator of the defendant for a new trial, based on the groundr that  H. 
,J. Duke was insane a t  the time of the trial. The judge declined t o  pass 
on the question of the sanity of the defendant Duke at the time the 
verdict was rendered and likewise refused to set aside the vcrdict and 
judglrient. I n  affirming the  ruling of the court below, this C'OI rt point- 
cd out tbnt H. J .  Dnkc was representcd by counsel in thc trial, his 
son, Otho Duke, the present administrator, was prwent, and ho wcre 
other membrrs of his family, neighbors and friends. No sugge.ition was 
made to thc judge holding the court or to  thc attorneys for plaintiff 
that  defend:int'q intestate was non conzpos mcntis .  Therefore. the re- 
fusal of thc court to pass on the question as to whether the drfcndnnt 
Duke was nor? compos  mentis  a t  t(he timr of thc trial wsb uphcld. 
While i t  appears that a motion for a new trial was made in apt  time 
in the Uukc casc. as  provided in G.S. 1-220, thcre wa* no showing 
that  a diffcrmt result would probably hnvc been reached, i f  a new 
trial had been granted. 

Likewise, in the instant casc, there is no yhowing or cavc.n .t suggc,~- 
tion that  if a new trial were granted the evidence upon which the Cow- 
mission made its findings and drew its concluaion~ of Inn- woidd be 
different in any respect. 

Therefore, in light of the facts and circulnstances involved in this 
proceeding, in our opinion the court below was without jurisdiction 
t o  grant a new trial based on the grounds stated. Moreover, if i t  
should be conceded that  the court below had jurisdiction, and i t  should 
be further conceded that  the plaintiff was 12011 compos  mmtis a t  the 
time of the original hearing in this casc, no showing liac h e n  made 
that  would entitle him to  a ncnr trial under our dccisions. 

The ruling of the court bclow is 
-4ffirmecl. 

HIGGINS, J., not sitting. 
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VBRTIE m R G E R  BRINSON v. JDSSIE KIRBY ,r/a WARSAW FEED 
MILLS, RA8LPH MILLER, SHERIFF OF DUPLIS C O L X T ~ ,  ASD BOBBY 
BRINSON. 

(B1i1ed 14 October, 18:XL) 

The owner of property way bring an independent action to preveut 
the sale of his property under execujtion issuing on a judgment to which 
he is not a party and for which he is not responsible. 

2. Husband a n d  Wife 5- 
Where the parties a g r w  that  the wife should convey her separate 

lands to a third person who should reconvey to the husband and wife 
f o r  the purpose of creating a n  estate by the entireties, the deeds executed 
'to effectuate the agreement a re  void when they contained no finding 
that  the conveyance was not unreasonable or injurious to the wife a s  
required by 6.8. -52-12, since the statutory requisites fa r  a conveyance 
by the wife to the husband may not be circnmrentecl either directlr or 
indixwtlr. 

I n  the wife's suit to restrain sale of crolM grown on lands purpontedl~ 
held by the entireties to satisfy a judgment against the husband alone, 
i t  is error fa r  the court to exclude evidence tending to show that  she 
owned the lands a s  her separate estate and that  she conveyed the lands 
to a third person who reconveyed to herself and her husband solely for 
the pumose of creating a n  estate by the entireties, and that  the deeds 
to effectuate this agreement mere void for failure to comply with G.R 
.72-12. 

I-I~c;c;r?is. -7.. not sitting. 

- ~ I J P ~ : . \ L  by plnintift' frolu .11in!z, J., ?tJal*cil, 1939 Tcl-111, of DLPLIK. 
Plaintiff instituted this action to obtain an order restraining the 

sale of tobacco and other crops seized by defendant Miller as sheriff 
under execution issued to satisfy a judgment obtained by defendant 
Kirby against defendant Brinson and to be adjudged the owner of 
said crops. 

The complaint alleges Kirby is a judgment creditor of Bobby Rrin- 
son; seizure of crops grown on plaintiff's land to satisfy the judgment, 
which crops were owned by plaintiff. The complaint also alleges that  
plaintiff inherited the land on which the crops were produced, which 
land ihe held as her individual property until 1940 when, a t  the re- 
quest of and by agreement with her husband, defendant Bobby Brin- 
sol,, it was conveyed to R. W. C ~ a f t  upon the agreement that he 
mouldr forthvith reconvey the land t o  plaintiff and her husband as 
tenants b> the entireties; that said conveyances were void for failure 
to comply with the requirements of a contract between husband and 
wife. G.S. 52-12. 
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Defendant Kirby answered. He denied that plaintiff was the owner 
of the crops or the land on which they were raised, asserting title 
thereto was held by plaintiff and her husband as tenants by the en- 
tirety. Defendants Miller and Brinson did not answer. 

A restraining order is sued^. By agreement the crops were sold and 
the proceeds held in lieu thereof. 

The 'court submitted fa single issue to  the jury, reading: "Is the 
plaintiff the owner in fee simple of the lands described in those cer- 
tain deeds appearing of record in the office of the Register of Deeds 
for Duplin County in Book 413, page 243, and Book 413, a t  page 
244, as  alleged?" The jury, under a peremptory instruction, answered 
the issue "no." 

On this verdict i t  was adjudged plaintiff was not the owner of the 
crops. The proceeds derived from the sale were directed to be applied 
a s  a credit on the judgment of Kirby v .  Robbie Brimon. Plaintiff ap- 
pealed. 

Jones, Reed & Griffin f o ~  plaintiff, appellant. 
H. E. Phillips for defendant, appellee. 

RODMAN, J. The owner of property may bring an independent 
action to  prevent the sale of his property under execution issuing on 
a judgment to which he is not a party and for which he is not re- 
sponsible. Mica Industries v .  Penland, 249 N.C. 602, 107 S.E. 2d 120. 

hppellee predicates his right to sell the crops on the theory that 
they were produced on land owned by the judgment debtor and plain- 
tiff as tenants by the entirety, and as the husband was entitled to 
the usufruct of the land, the crops were his. The conclusion would 
not seem necessarily to follow the premise, but the case was apparent- 
ly tried on that  theory. 

Plaintiff offered evidence sufficient to establish that  she was, in 
April 1940, sole seized of the land on which the crops were produced. 
She put in evidence a deed from her and her husband to R. W. Craft. 
This deed, dated 27 April 1940, was filed for record a t  5:00 p. m. on 
8 May 1940. I t  recites: ". . . in consideration of Agreements and 
Fifty Dollars . . ." as the basis for the conveyance. This deed, was 
acknowledged before Gordon S. Muldrow, a justice of the peace, who 
took plaintiff's private examination but made no finding that it was 
not unreasonable or injurious to the feme grantor. Plaintiff then 
offered a deed from R. W. Craft to "Bobbie Monroe Pmson  and 
Vertie Mercer Brinson (his wife)." This deed, dated 30 April 1940, 
reciting ". . . in consideration of Agreements and Fifty Dollars . . ." 
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was filed for record at 5:30 p. m. on 8 May 1940. It was also acknow- 
ledged before Gordon S. Muldrow, justice of the peace. It contained 
no finding that  the conveyance was not unreasonable or injurious t o  
the feme grantee, plaintiff in this action. 

If plaintiff's property was conveyed to Craft and by him conveyed 
to plaintiff and her husband only to  divest plaintiff of her separate 
estate and fix title in the husband and wife as tenants by the en- 
tirety pursuant to the agreement alleged in the complaint, the deed,s 
so executed were void since they contained no finding as required by 
G.S. 52-12. The statutory provision cannot be defeated by mere cir- 
cuitous route. Pilkington v.  West, 246 N.C. 575, 99 S.E. 2d 798; 
Davis v. Vaughn, 243 N.C. 486, 91 S.E. 2d 916; Honeycutt v. 
Bank, 242 N.C. 734, 89 S.E. 2d 598; Ingrant v. Easley, 227 N.C. 442, 
42 S.E. 2d 624; Garner v .  Horner, 191 N.C. 539, 132 S.E. 290; Davis 
v. Bass, 188 N.C. 200, 124 S.E. 566. 

Plaintiff sought t o  establish by testimony of defendant Bobbie 
Brinson the agreement, with Craft as  alleged in the complaint. On 
objection of defendant Kirby this evidence was excluded. I t  was 
proper for plaintiff to  prove tthe alleged agreement. It was error to 
exclude the evidence. It was not necessary to specifically allege, a 
defendant contends, that the conveyance to Craft was not based on 
a valuable consideration. The allegation with respect to the agree- 
ment negatives any idea that  he purchased for value for his own 
benefit. The evidence should have been admitted, and with the evi- 
dence before the jury the court could not have given a peremptmy 
instruction, to which plaintiff appellant likewise excepts. 

Sew trial. 

HIGGINS, J., not sitting. 

HOME IMPROVEMENT FINANCING CORPORATION V. H. M. CUTHRELI, 
AND MATTIE M. CU'I'HRELL 

AND 

N. 6. A Y D m ,  TRUSTEE, ADDITIONAL DEFE?~D~~NT. 

(Filed 14 October, 1959.) 

A plaintiff may demur to one or more defenses pleaded in an answer. 
but he may not divide a single affirmative defense and demur to only 
a part of the paragraphs setting forth such defense. 

2. Cancellation and Rescission of Instruments $ 8: Bills and Notes 
8 17-Demurrer to paragraphs of answer held properly overruled 
when they are but a part of allegations of defense of fraud. 



76 I N  T H E  SUPREME COURT. [251 
v - - - - .- 

FINANCING CORP. v. CUTIIRELL. 

Where, in a n  action on a note by the  holder thereof t o  recover on 
the note and foreclose the deed of trust securing same, defendants al- 
lege that  their signatures to the notes and deed of trust were procured 
by fraud and that  plaintiff was not a holder in  due course, plaintife's 
demurrer to paragraphs of the answer on the ground t h a t  they failed 
to allege actual knowledge on the par t  of the plaintiff of defect in the 
.title of the payee of the note, on the ground that  usury was insulllcient 
basis for the cancellation of the note, and on the ground that  the answer 
did not show vitiating defect in the execution of the deed of trust, is 
properly overruled, since the failure of the answer to sufficiently allege 
defenses other than that  of f raud is immaterial, and the paragraphs 
objected to being proper to s tate  the particular facts constituted the 
alleged fraud and scienter. 

8. Pleadings 8 81- 
Where i t  is  determined that  the allegations of an answer objected 

to  a r e  competent and relevant in alleging the defense of f raud and that  
demurrer thereto was properly overruled, it  a L o  follows that  plnin- 
tiff's motion to strike such allegations is properly overruled. 

HIOQINB, J., not sibting. 

APPEAL by plaintiff from Pard, J., a t  February, 1959 Term, of 
PASQUOTANK. 

Civil action to recover judgment on a certain promissory note al- 
legedly signed by defendants as makers for $4,173.10, with interest 
due and payable to Nationwide Construction Company, or order, and 
to foreclose a deed of trust to N. E. Aydldt, Trustee, on certain land 
in Shiloh Township, Camden County, North Carolina, executed by 
defendants as  security for the payment of said note, all as alleged in 
the complaint. 

Plaintiff alleges in its complaint (1) that i t  is the owner and hold- 
er of said note, and that no sum due thereunder has been paid, and 
that the entire amount of principal and interest is now due and un- 
paid after demand and payment refused; and (2) that  i t  took the 
said note before its maturity, in good faith and for value, and with- 
out notice of any infirmity therein. 

Defendants, H. M. Cuthrell and wife Mattie M. Cuthrell, answer- 
ing, deny in material aspect the allegations of the complaint; and 
further answering the complaint and alleging new matter as a count- 
erclaim they aver and say substantially the following: That  their 
signatures to the note and deed of trust were obtained by fraud of 
Nationwide Construction Company, or its agents. 

Upon trial in Superior Court the parties offered evidence tending 
to  support their respective contentions. And the case was submitted 
to the jury on these issues, which were answered by the jury as indd- 
cated. 
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"1. Were the signatures of the defendants, H. M. Cuthrell and Mat- 
tie M. Cuthrell, t o  the note dated July 8, 1957, and the deed of trust, 
procured through the fraud of the agents of Nationwide Construction 
Company, as alleged in the answer? Answer: Yes. 

"2. I s  the plaintiff, Home Improvement Financing Corporation, a 
holder in due course of the note described in the complaint? Answer: 
No. 

"3. If not, did Nationwide Construction Company breach its con- 
tract with the defendants, as alleged in the answer: Answer: Yes. 

"4. In  what amount, if any, are the defendants indebted to  plain- 
tiff? Answer: None.)' 

Judgment was entered on and in accordance with the verdict. Plain- 
tiff excepts thereto and appeals to Supreme Court, and assigns error. 

Small & Small for plaintiff,  appellant. 
LeRoy ,  Goodwin & Wells  for defendants, appellees. 

WINBORNE, C. J. Appellants set out in the record of case on ap- 
peal fifteen assignments of error based upon nineteen exceptions. Somc 
of them merit special considerakion which the Court now gives. 

It is contended that  the court erred in overruling plaintiff's demur- 
rer t o  paragraphs 8, 9, 10, 11, 12, 13, 14, 15 and 16 of the answer as 
saved by Exception 1. Turning to record of demurrer of plaintiff 
and &he additional defendant, it appears that  (1) they "demur to the 
defense or counterclaim set out in paragraphs Eight tbrough Fifteen 
of the answer for * * " that the answer fails t o  show that  the plain- 
tiff had actual knowledge of defect of title of Nationwide Construc- 
tion Company to said note." 

(2) "The new matter contained in paragraph sixteen of the answer 
of the defendants, H. M. Cuthrell and Mattie M. Cuthrell, and for 
cause of demurrer say that  the answer on its face shows that  a loan 
was not made on which a usurious rate of interest was charged or 
paid, and that the answer fails to show that the defendants have tend- 
ered in good faith any payment towlard the principal sum due under 
the purchase contract." 

And (3) "The defense or counterclaim set out in paragraph seven- 
teen ~f the answer and for cause of demurrer say ;that the defense set, 
out is without merit in that the statute does not invalidate a deed of 
trust executed in the manner set out in the answer." (Numbering sup- 
plied) 

In  this connection the plaintiff may demur to  the defendant's an- 
swer if he thinks there is a defect which is subject t o  demurrer. G.S. 
1-140, G.S. 1-141. Indeed plaintiff may demur to  one or more de- 
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fenses pleaded in answer, but he may not divide a single affirmative 
defense and demur separately to paragraphs or sentences removed 
from context. Erickson v. Starling, 235 N.C. 643, 71 S.E. 2d 384. 

Looking to the pleading challenged by the demurrer i t  is seen ithat 
i t  is based upon fraud. In  such case it is not sufficient t o  allege this 
in a general way; but the particular facts constituting such fraud 
should be alleged with sufficient fullness and accuracy to apprise the 
opponent of what he is called on to answer. And in actual fraud the 
pleading must allege the essentials of the cause of action, which are 
"the representation, its falsity, scienter, deception, and injury. The 
representation must be definite and specific, materially false, made 
with knowledge of its falsity or in culpable ignorance of its truth, 
made with fraudulent intent, must be reasonably relied on by the 
other party and he must be deceived and caused to suffer loss." Mc- 
Intush's N. C. P. & P, Vol. 1, Sec. 990; City of New Bern v. White, 
decided contemporaneously herewith, and cases cited therein. 

Now testing the su5ciency of the pleading to withstand the demur- 
rer filed, rthis Court is of opinion that  the ruling of the court below 
is correct. Consequently the ruling on the motion of plaintiff and ad- 
ditional defendant to strike the pleading to which demurrer was filed 
folIows as a matter of course. See McIntosh N. C. P & P, Vol. 1, Sec. 
1261. Hence appellant's second assignment of error is without avail. 

Other assignments of error have been duly considered, and in them 
prejudicial error is not made to appear. Therefore in the judgment 
from which appeal is taken, there is 

No error. 

HIGGINS, J., not sitting. 

STATE O F  NORTH CAROLINA v. MILTON ( P A P )  GAP A N D  
ANDY BARBOUR. 

(Piled 14 October, 1969.) 

1. Criminal Law 5 16- 
where  defendant inltroduces evidence he waives his uotion to nonsuit 

made a t  the close of the State's evidence, and his motion to nonsuit at 
the  close of all  the evidence challenges the sufficiency of the entire evi- 
dence to be submitted to the jury. 

2. Criminal Law 5 99- 
OnIy the evidence favorable to the State need be considered on dde- 

Pendant's motion to nonsuit. 
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3. Uriminal Law g 101- 
On motion to nonsuit the court is r q u i r e d  to determine only the 

sufficiency of the evidence to be submitted to  the jury, the weight of 
the evidence, the reconciliation of conflicts and the credibility of the 
witnesses being for the jury. 

When some of the State's evidence tends to incriminate and some to 
exculpate the defendant, the incriminating evidence requires the sub- 
mission of the issue to the jury. 

5. Homidde 8 a0- 
Evidence in this case held sufficient to  bc submitted to the jury on 

the question of defendant's guilt of second degree murder and man- 
slaughter, defendant's contention that  the State's evidence mado out 
;I complete defense being untenable. 

HIQGJNB, J., not sitting. 

APPEAL by defendant Gay from Boj,e. J., July  C'riniinnl Tcrrn. 
1959, of WILSON. 

Criminal prosecution upon a bill of indictment drawn in accordance 
with the provisions of G.S. 15-144, charging both defendants with 
the murder of Wade Thorne. 

When ithe solicitor called the oase for trial, he announced in open 
court that  he would ask for a verdict of guilty of murder in the second 
degree or manslaughter as the facts might appear. 

Both defendants pleaded Not Guilty. At the close of the State's 
evidence both defendants made motions for judgments of nonsuit. 
The motion of the defendant Barbour was allowed: the motion of 
the defendant Gay was denied. Whereupon, the defendant Gay intro- 
duced evidence in his behalf. At the close of all the evidence, the de- 
fendant Gay renewed his motion for judgment of nonsuit, which the 
court denied. The jury convicted defendant Gay of manslaughter. 

From a judgment of imprisonment Gay appeals t o  the Supreme 
Court. 

Malcolm B. Seawell, Attorneg General, Ralph Moody, Assistant 
Attorney General, for the State. 

Vernon F.  Daughtridge for defendant, appellant. 

PER CURIAM. Defendant Gay introduced evidence in his behalf. 
He  thereby waived his motion for judgment of nonsuit made a t  the 
close of the State's evidence. G.S. 15-173. His motion for judgment of 
nonsuit made a t  the close of all the evidence challenges the sufficiency 
of the entire evidence to carry the case to the jury. State v. Norris, 
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242 N.C. 47, 86 S.E. 2d 916; Stute v. Pasour, 183 N.C. 793, 111 S.E. 
779. 

In  considering the sufEciency of the entire evidence, only that fav- 
orable to the State need be considered. State v. Troutman, 249 N.C. 
395, 106 S.E. 2d 569; State v. Ewing, 227 N.C. 535, 42 S.E. 2d 676. 

The Court's inquiry on the motion for judgment of nonsuit is di- 
rcckd to the d c i e n c y  of the evidence to warrant its submiasion to 
the jury: neither the weight nor the reconciliation of the evidence 
nor the credibility of the witnesses is for the Court. State v. Hovis, 
233 N.C. 359,64 S.E. 2d 564; State v. Utley, 126 N.C. 997, 35 S.E. 428. 

When the Stqtels evideqce is conflicting - some tending to in- 
criminate and some to exculpate the defendant - i t  is s a c i e n t  to re- 
pel a motion for judgment of nonsuit. State v. Homer, 248 N.C. 342, 
103 S.E. 2dr 694; State v. Robinson, 229 N.C. 647, 50 S.E. 2d 740. 

There is no merit in defendant Gay's conte~lition that  the State's 
evidence makes out a complete defense for him. The State's evidence 
considered in the light most favorable to i t  tends t o  show that de- 
fendapt Gay, Andy Barbow and Marie Jernigan met Wade Thorne 
on a Saturday night on a street in the city of Wilson, went to Thorne's 
home in the city to take drinks of whisky, that  while there Gay, Bar- 
h u r  and Jernigan each took a drink, that  Gay and Thorne got t o  
arming and fighting at first with their hands, that  Thorne had a 
knife and cut Gay, and Gay got a stick of wood or a chair or table 
leg and hit Thorne sevenal blows with i t  on his head, frqcturing his 
skull and causing his death. 

A careful consideration of the record leads us to the conclusion that 
the entire evidence considered in the light most favorable to the State. 
and giving to the State the benefit of every reasonable inference to 
be fairly drawn therefrom, was sufficient to warrant the submission 
of the Case to the jury on murder in the second degree and man- 
slaughter. State v. Kelly, 243 N.C. 177, 90 S.E. 2d 241. 

The assignments of error in respect t o  the evidence and the charge 
of the court have been examined, 2nd none is sufficient to warrant a 
new trial. All are overruled. 

No error. 

HIGGINS, J., not sit.ting. 
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STATE V. ALVIN SANDLIN AND CLYDE SANDLIX'. 

(Filed 14 October, 1959.) 

1. Assault and t3atlei.y $ 1- 
In a prosecution for assault with n deadly weapon, the admission of 

defendants that they used a deadly weapon does not place the b ~ ~ r t l m  
upon them of proving th:tt they acted in self-defense. 

I I I G G I ~ S ,  .J. ,  not sitting. 

APPEAL by defendants froin M i l ~ t z ,  J., May, 1931) Tenu, of Osir,o\\-. 
Defendants were tried on bills of indictment which charged an 

assault on Bill Wiggs with a deadly weapon a hoe l~nndlr,  "to the 
great damage of the said Bill Wiggs. . . ." 

Tlie cases were consolidated for trial. The State offered evidence 
tending to show tile defendants assaulted Wiggs as charged, result- 
ing in the fradure of bones of his left a m .  

Defendants, in support of their plea of not guilty, teqtified they 
only acted in self-defense after Wiggs llad threatened to shoot and 
kill. 

The court charged tlic jury: ". . . the defendant having admitted 
on the stand t#hat he struck wit11 ~1 deadly weapon as charged, the 
question of reasonable doubt was eliminated and the burden of proof 
shifts to  the defendant and tha t  it was his duty t o  satisfy the jury 
that  he struck in self-defense, and failing to  satisfy the jury that 
he used the weapm in self-defense, they would convict." Defendants 
excepted to  the quoted portion of the charge. 

The jury found defendants guilty. Sentences were imposcd and de- 
fendants appealed. 

Attorney General Seawel l  a n d  Assistant Attorney Getzeral I ~ o v e  for 
t h e  State.  

E. N. . ~ ( o ~ i ~ t ~ e ~ - s i l l  cwd l?obe,,t E. 1,orh: for de jendnnt .  uppcl lnnt .  

PER CCBJAM. Defendants were not charged with murder, but 
an assault. T t  was error to  place on them the burden of proving they 
ncted In df-deferire. S. 1..  T.tra~.ren, 242 N.C. 581, 89 S.E. 2d 109; S .  
~ 1 .  .lIuscut; 247 S.C. Wi. 100 S.E. 4d 510. 

Yew tria!. 

HIGGINS, J., not sitting. 
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STBTE v. JAMES E. PEURIFOP. 

(Filed 14 October, 1959.) 

1. Uriminal Law 8 18- 
The references in the judge's charge to the defendant's trial in anti 

appeal from the Recorder's Court, he ld  not to hare  impaired in an!. 
way defendant's right to a trial d e  novo in the Superior Court unin- 
fluenced by the trial in the Recorder's Court. 

2. Automobiles 5 74- 
In  this prosecution for  operating a motor vehicle upon a public high- 

way of this State while under the influence of in~toxicating liquor, the 
court's definition of "under the influence" held without error. 

3. Criminal Law 8 160- 
The burden is upon defendant to show prejudicial error. 

HIOGIN~ ,  J., not sitting. 

APPEAL by defendant from Parker, J., April, 1959 Criminal Term, 
of NEW HANOVER. 

This case, upon appeal from the Recorder's Court of New Han- 
over County, was tried de novo in Superior Court. The warrant charged 
that  defendant operated a vehicle upon a public highway of North 
Carolina while under influence of intoxicating liquor or narcotic drugs. 
Defendant entered plea of not guilty and a jury was chosen and em- 
panelled. Evidence was offered both by the State and defendant. The 
jury returned a verdict of guilty. 

From judgment imposing a prison sentence defendant appealed anti 
assigned errors. 

Attorney General Seawell and Assistant Attorney General McGal- 
liard for the State. 

William Joslin for defendant, appellant. 

PER CURIAM. The case was fairly anti fully tried. The references 
in the evidence and the judge's charge to trial in and appeal from Re- 
corder's Court impaired in no way defendant's right to a trial de novo 
in Superior Court uninfluenced by the trial in Recorder's Court. S. v. 
Williamson, 238 N.C. 652, 655, 78 S.E. 2d 763. Indeed, such refer- 
ences were favorable to defendant. The judge's definition of the ex- 
pression, "under the influence," is in substantial conformity t o  that 
given by this Court in S. v. Carroll, 226 N.C. 237, 241, 37 S.E. 2d 
688. The defendant has failed to show prejudicial error. S. v. Poolos, 
241 N.C. 382, 383, 85 S.E. 2d 342. 

No error. 

HIGGINS J., not sitting. 
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RODOLPH SIMMONS AND ~VLFE, BONNIE DELL SIMMONS r. 
PAUL WILLIAMS AND WIFE, G W I E  WILLIAMS. 

(Filed I4 October, 1%9.) 

1. Arbitration and Award g 7- 
An award of an arbitrator made in conformity with and pursuant to 

the agreement of the parties is conclusive and binding in the abseuce of 
fraud or mutual mistake. 

HIWINS, J., not sitting. 

APPW by defendants from hfintz, J. ,  at April. 1959 Tcnn, of 
DUPLIN. 

Civil action coinrnenced by plaintiffs in Superior Court of Duplin 
County, North Carolina, for the purpose of restraining defendants 
fro11 entering or trespassing upon lands alleged to be owned by plain- 
tiffs, and to recover damages for wrongful destruction of plaintiffs' 
wire fence. The defendants, answering, denied the  material allega- 
tions of plaintiffs' complaint. 

And the record shows that  thereafter the parties and their respec- 
tive attorneys of record entered into agreement, in writing and by 
consent, wherein both parties, desiring that the matters in contro- 
v r s y  be terminated and their differences and contentions be settled, 
ngreed that one J. W. Waters, in whose judgement they had utmost 
confidence, should go upon the lands in controversy and establish 
the boundary between the lands of the parties and determine the 
m o u n t  of damages to be assessed against either party as in his 
judgment he deemed just and proper, - both parties agreeing to 
be bound by the determination of the said J. W. Waters, and to 
truly execute judgment, by consent, embodying such determina- 
t ion. 

It appears of record that pursuant thereto ,J, IT7. ' - 
zrs made 

determination and report, to which defendants filed objection. But 
upon hearing before Judge of Superior Court, attorney for defendants 
stnted in open court that  defendants did not desire to attack the re- 
port of the said J. W. Waters on either the grounds of fraud, or 
of mutual mistake, and did not have, or intend to offer, evidence of 
pither. 

And upon facts found the ,Judge presiding concluded that the mo- 
tion and objaction of defendants be denied and dismissed, and that 
the  said report of J. W. Waters bc in all respects approved, confirmed 
.md declared to be valid and enforceable as between the parties there- 
t,o, and that  i t  be certified by the Clerk of Superior Court of Duplin 
County to the Register of Deeds of Duplin County and enrolled, re- 
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corded, and indexed in the Registry in the manner provided by l a ~ .  
Defendants except thereto and appeal to Supreme Court, and assign 
error. 

Beasley & Stevens for plaintiffs, appellees. 
William F. Simpson for defendants, appellants. 

PER CURIAM: In  the light of the factual situation hereinbefore set 
forth i t  appears that  the parties have by consent agreement charted 
the course and, in the absence of fraud or mutual mistake, the award 
made pursuant to the agreement of the parties is final and binding. 

Hence the judgment below is 
Affirmed. 

HIGGINS, J., not sitting. 

B. M. HAYNES v. WARREN GROVER ElLLER AND WAYNE GARRISOX. 
A MINOR, BY HIE GUARDIAN AD LITEY, JAMBS G. GARRISON. 

(Filed 14 October, 1959.) 

APPEAL by defendant, Wayne Carroll Garrison, from McLean. J.. 
,Jim,> Civil TI ?.in, 1959, of GASTOS. 

This is a civil action instituted by the plaintiff t o  recover for 
damages to his automobile as the result of a collision between said 
automobile and the defendrant Wayne Garrison's motorcycle, on 2 
March 19,58, in Cramerton, North Carolina, an unincorporated town. 

The defendant Garrison filed an answer denying the allegations 
of negligence and set up a cross-action or counter claim. 

The jur.7 ,wered the first issue with respect t o  defendant Gar- 
rison's neg~lgence in the negative and the third issue with respect 
to the plaintiff's negligence on the defendant's cross-action also in 
the negative. From the judgment entered on the verdict, the de-  
fendant Gai~ison appeals, assigning error. 

L. B. Hollowell, Grady B. Stott for plaintiff. 
J .  L. Hamme for defendant Garrison.. 

PER CURIAN. I n  light of the theory of the trial in the court be- 
low and the charge of the court, there being no allegations by either 
party with respect to contributory negligence, i t  is clearly apparent 
that the ,jury found both the plaintiff and the defendant Wayne Gar- 
rison guilty of actionable negligence. 
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The exceptions and assignments of error based thereon show no 
prejudicial error that  would justify the awarding of a new trial. 

No error. 

HIGGINS, J., not sitting. 

SUE C. LOVE v. THE STATE MUTUAL LIFE ASSURANCE COMPANY 
O F  WORCESTER, MASSACHUSETTS. 

(Filed 21 October, 1959.) 

1. Insurance 8 21- 
A certificate under a group policy terminates upon the termination 

of insured's membership in the association holding the group policy, 
and insured's liability is terminated when insured does not avail him- 
self of the conversion privilege provided in the policy, there being no 
contention tha t  the termination of the insured's membership was wrong- 
ful  o r  fraudulent. 

a. Insnrance 88 14, 16- 
Provision in a certificate under a group policy for  waiver of premiums 

due af ter  receipt by the insurer a t  its home oflice of written notice of 
disability cannot entitle the beneficiary to recover upon the death of 
insured, even though insured may have become disabled prior to the 
termination of his membership in the association holding the group 
policy, when notice of such disability is not communicated to the in- 
surer until after insured's death some five months after the termina- 
tion of his membership. 

HIGOINS, J., not sitting. 

APPEAL by plaintiff from Sharp, Special Judge ,  9 March 1059 Spe- 
cial Civil Term, of MECKLENBURG. 

The plaintiff, beneficiary under a group insurance policy issued by 
the defendant on the life of John H. Love, Sr., instituted this action 
to  recover the face amount of the policy in the sum of $1,000, plus 
interest. 

Prior to 15 August 1956, John H. Love, Sr. was a member of the 
Charlotte Musicians Association (formerly known as the Musicians 
Protective Union Local 342, A. F. of M.). The Association was cov- 
ered by the defendant's policy No. GL-2523, a non-contributory group 
life policy, under which the Association paid the premiums for its 
members and furnished them with certificates showing the insurance 
protection to  which they were entitled. John H. Love, Sr. held Certifi- 
cate No. 126. 

It is stipulated that  John H. Love, Sr.'s membership in the Associa- 
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tion was terminated on 15 August 1956. The Association thereafter 
notified the insurance company that  Love was no longer a member. 

Plaintiff introduced medical testimony tending to  show that  Love 
became disabled as early as  24 April 1956, and that  during the al- 
leged disability, deceased was not interested in, or capable of, dis- 
oussing his financial affairs. 

It is also stipulated that no notice of any disability which might 
have been suffered by John H. Love, Sr. was a t  any time given to the 
defendant until after his death, which occurred on 15 January 1957. 

At the close of all the evidence, the court granted defendant's mo- 
tion for nonsuit and dismiwed the action. The plaintiff appeals, as- 
signing error. 

Charles T.  Myers, Joh7~ F. Ray for plaintiff. 
Kennedy, Covington, Lobdell & Hickman; Clarence W. Walker; 

Edgar Love, III, for defendant. 

DENNY, J. The question for detel-mination on this appeal is wheth- 
er the court below committed error in granting the defendant's motion 
for judgment as of nonsuit. 

The group policy was a contract between the defendant and the 
Charlotte Musicians Association, hereinafter called Association, for 
the benefit of its members. The certificate held by the insured con- 
tains the following: "NOTICE TO MEMBERS. IMPORTANT: 
You should keep this Certificate in a safe place known to you and 
your beneficiary. 

"If you should cease to be a Rlcmber of the Association a t  any 
time for any reason whatsoever, or if the Group Life Policy should 
be terminated a t  any time, you should refer to Section 111 of this 
Certificate, entitled 'Conversion Privilege.' 

('If you leave work because of total disability before age 60 you 
should refer to Section I1 of this Certificate entitled 'Protection of 
Insurance with Waiver of Premium.' " 

It was stipulated in the court below that the membership of John 
H. Love, Sr. in the Association was terminated on 15 August 1956. 
And there is no contention that  the tmnination of the insured's mem- 
bership in the Association was wrongful or fraudulent. 

Therefore, under our decisions, the insurance held by John H. Love, 
Sr. automatically lapsed on 15 August 1956, subject to the conversion 
privilege provided in the policy. Linebe~ger v. Trust Co., 245 N.C. 
166, 95 S.E. 2d 501; Haneline v. Casket Co., 238 N.C. 127, 76 S.E. 
2d 372. See also Lewis v.  Connecticut General Life Ins.Co. (1936 Tex. 
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App.), 94 S.W. 2d 499; Baker v. Prudential Ins. Co. (1935), 279 Ill. 
App. 5. 

The insured did not take advantage of the conversion privilege 
which was available to  him for 31 days after he ceased to be a mem- 
ber of the Association. Neither did he nor anyone in his behalf, as 
provided in the insurance certificate, notify the defendant while the 
policy was in force that the insured was disabled, which was a pre- 
requisite to the obtaining of waiver of premiums. Dewease v. In- 
surance Co., 208 N.C. 732, 182 S.E. 447; Bergholm ?). Peoria Life Ins. 
Co., 284 U.S. 489, 76 L.Ed. 416. 

The policy provides: "If any member, while insured hereunder, 
shall furnish due proof that  prior to his 60th birthday, he has become 
disabled because of accident or disease, so that  he is wholly unable 
to  perform any work, mental or manual, or to engage in any occupa- 
tion or business for compensation, remuneration or profit, the Com- 
pany agrees as follows: To waive the payment of all premium be- 
coming due upon such member's insurance after the commencement 
of, but not prior to the receipt a t  the home office of the Company of 
written notice of such disability * *." 

In  the case of Bergholm v. Peoria Life Ins. Co., q r a ,  in construing 
a similar provision to that  now before us, the Court said: " the 
obligation of the company does not rest upon the existence of the dis- 
ability; but i t  is the receipt by the company of proof of the disability 
which is definitely r n d e  a condition precedent to an assumption by it 
of payment of the premiums (waiver of premiums) becoming due after 
the receipt of such proof." 

Conceding, but not deciding, that  the insured became totally dis- 
abled within the meaning of the provisions of the policy from and 
after 24 April 1956 until his death, since notice of such disability 
was never communicated to the defendant until after the insured's 
death, the plaintiff is not entitled to recover on the policy pursuant 
to the provisions for waiver of premiums. Dewease v .  Insurance Co., 
supra; Adkins v. Aetna Life Ins. Co., 130 W.Va. 362, 43 S.E. 2d 372; 
Southern Life Ins. Co. V .  Cobb, 71 Ga. App. 584, 31 S.E. 2d 607; Mc- 
Cutcheon v .  Insurance Co., 229 Ala. 616, 158 So. 729. 

Moreover, the insured could not retain his insurance under the 
group policy separate and apart from membership in the Association. 
Consequently, when his membership in the Association was terminated, 
his rights were then relegated to the conversion privilege as set out 
in his certificate of insurance - a privilege which he never asserted. 
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Therefore, the judgment as of nonsuit entered by the court below 
must be 

f i r m e d .  
HIGGINS, J., not sitting. 

MINNIE MAE DAVIS MILLAS v. LESLIE  R. COWAH.11. 

(Filed 21 October. 1959.) 

1. Negligence Q 10- 
Nonsuit on the ground of contributory negligence is proper o n b  when 

plaintiff's own evidence shows contributory negligence so clearly that  
no other reasonable conclusion or inference can be legitimately deduced 
therefrom. 

8. Trial Q 49 s- 
A motion for  a new trial for inadequacy o r  excessive~less of the award 

is  addressed to the discretion of the trial court, and his ruling thereon 
is not reviewable in  the absence of abuse of discretion. 

3. Appeal and Error Q 38- 
An assignment of error not supported by reason or  argument 01. autlior- 

itg in the brief is deemed abandoned. 

HIGOINB, J., not sitting. 

APPEAL by defeiltlant froin F o ~ t ~ ~ t u i n .  S J., R1:ly Tel.lli! 1959, of 
LENOIR. 

Civil action to recover damages for personal injuries resulting from 
plaintiff being struck by an automobile driven by defendant, when 
she was walking across the intersection of Queen and Bright Streek 
in the city of Kinston. 

The jury by its verdict found that  plaintiff was injured by the 
negligence of the defendant, that  she was free from contributory 
negligence, and awarded damages in the amount of $7,719.30. 

From judgment in accordance with the verdict, defendant appeals. 

W h i t e  & Aycock for  plaint i f f ,  appellee. 
W h i t a k e r  & Jeffress for defendant ,  appellant. 

PER CURIAM. Defendant concedes in his brief "there was s a -  
cient evidence of negligence for a finding against the defendlantlW but 
contends that plaintiff should have been nonsuited a t  the close of the 
evidence, for the reason that  she was guilty of contributory negligence 
aa a matter of law, as shown by her own evidence. 
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It is well established law by our decisions that  a motion for judg- 
ment of nonsuit on the ground of contributory negligence shown by 
plaintiff's evidence will be allowed only when plaintiff's evidence 
tending t~ show contributory negligence is so clear that  no other 
reasonable oonclusion or inference can be legitimately made or de- 
duced therefrom. J o k ~ ~ o u  1 1 .  Thor/tpso~z, 230 N.C. 663,  110 S.E. 2d 
306; Keener v .  B e d .  24; S . C .  247, 98 S.E. 2d 19; Bimdy v. POZI'PIZ, 
229 N.C. 707, 51 S.E. 2d 307. When plaintiff's evidence is tested by 
this principle of law, i t  beconles manifest that the question of whether 
plsintiff was guilty of contributory negligence was for the jury, and 
that the trial court properly overruled the motion of defendant for a 
compulsory nonsuit. 

Defendant assigns as error the failure of the court to set aside the 
verdict and award a new trial. His argument in his brief in support 
of this assignment of emor is that the verdict for $7,719.30 is un- 
reasonable and excessive and disproportionate to the injuries sustained 
by plaintiff. 

The granting or denial of ,z motion for a new trial on the ground 
that the damages assessed by the jury are excessive or inadequate is 
within the sound discretion of the trial judge. Hinton v. Cline, 236 
N.C. 136, 76 S.E. 2d 162, and the many cases there cited. His decision 
on the motion will not be disturbed on appeal unless it is obvious 
Lhat he abused his discretion. Hintmz 2). Cline, supru; L a m m  v. LOT- 
hacher, 235 N.C. 728, 71 S.E. 2d 49; Francis 2). Francis, 223 N.C. 
401, 26 S.E. 2d 907; Freeman v. Bell, 150 N.C. 146, 63 S.E. 682. 

An abuse of discretion does not appear in the case sub judice. 
The assignment of error as t o  the charge is deemed abandoned for 

the reawn that  in appellant's brief no reason or argument in support 
of i t  is stated or authority cited. Rule 28 of Rules of Practice in the 
Supreme Court, 221 N.C. 562. 

The only other assignment of error is to the signing of the judgment. 
All assignments of error are overruled. 
No error. 

HIGGINS, J., not sitting. 
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HARDING L. CLARK v. WALLBCE' El. RUCKER AND \YrFe, 
JEAN W. RUCKER. 

(Filed 2 l  October, 1959.) 

1. Automobile ab 
The limitation of speed in the vicinity of a school houee during school 

hours, effected by the posting of appropriate signs by the Highway Com- 
mission, does not affect the speed restrictions outside the time limited. 

HININS, J., not sitting. 

A P P ~  by defendants from Campbell, J., May Tcrm, 1959, of 
CALDWELL. 

Plaintiff sought and w,as awarded compensation for damages done 
to his automobile in a collision with an automobile owned by de- 
fendant Wallace Rucker, driven by his wife, Jean Rucker. 

The collision occurred 9 December 1958 on Highway 321 near 
Lenoir. Plaintiff 's vehicle was, according to plaintiff's testimony, travel- 
ing southwardly a t  a speed of 35 to 40 m.p.h.; defendants' evidence 
tended to fix the speed in excess of 60 m.p.h. 

Defendant's vehicle pulled from a parking area on plaintiff's right, 
immediately in front of plaintiff. The collision occurred not far from 
a schoolhouse and in an area in which the speed limit during school 
hours had been fixed (G.S. 20-141.1) at 35 m.p.h. by posted signs. The 
signs limited the speed restriction to  school hours. The collision oc- 
curred after school hours. 

The court charged t.hc jury that  the maximum speed limit was 
55 m:p.h., and a speed in excess ,thereof would constitute negligence. 
He further charged: ". . . even if she were driving i t  a t  a speed less 
than fifty-five miles an hour, she nevertheless had to  still drive i t  a t  
a speed which was not greater than was rewonable and prudent un- 
der the conditions as they then existed." Defendant excepted to the 
charge, insisting that speed in excess of 35 m.p.h. was unlawful and 
negligent. 

Fate J. Beal for plaintiff, appellee. 
Townsend and Todd for defendant, appellants. 

PER CURIAM. The Highway Commission may determine safe 
speeds on highways in proximity to schools. When conditions do not 
exist requiring n limitation of speed, the Commission is not required 
to impose restrictions. Here the posted signs fixed the time when the 
q)eect restriction was in force. The collision did not occur during that 
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period. It follows that  a speed not in excess of 55 m.p.h. was not per se 
unlawful. 

No crror. 

HIGGINS, J., not sitting. 

SHELBY J E A N  COKER v. BILL VESTER COKDR. 

(Filed 21 October, 1959.) 

1. Automobiles 41n- 

Testimony of a passenger to the effect that  the driver dimmed his 
lights in passing another car, and immediately af ter  changing to his 
bright lights saw a black cow directly in  front of the car, was unable 
to turn t o  the left because of oncoming traffic, and struck the  cow, r e  
sulting in  the injuries in suit, with further testimony that  the driver 

going about 45 m. p. h. and that  plaintiff passenger did not know 
m y  way the driver could h a w  avoided the accident, is keld insufiicient 
to establish actionable negligence on the part of the driver. 

HIOOISS, J . ,  not sitting. 

.IPPL%L 1)y plaintiff froin M o m s ,  J . ,  .January 26 Civil Term, 1959, of 
WAYNE. 

This is a civil action in which the plaintiff Shelby Jean Coker seeks 
to  recover damages for personal injuries caused by the alleged negli- 
gent operation of an auton~obile, in which she was a guest passenger, 
driven by thc defendant Bill TTester Coker, her husband. 

The plaintiff testified that  she was riding in the automobile driven 
by her husband about 6:OO p.m. on 16 December 1957, going from 
their home in Goldsboro to the home of her husband's mother who 
lived at Parkitown, whcn the automobile was involved in a collision 
with a cow on the highway. "The cow mas standing in the road,. I saw 
her just as we hit her." She further testified that  in her opinion the 
car was traveling about 60 miles per hour when the accident occurred. 

On cross-examination the plaintiff testified, "The road on which 
we were traveling was a black-topped road, and i t  was after dark. 
-4s wc approached the scene of the accident there was a car meeting 
11s. My husband * * * dimmed his lights. As soon as we passed this car, 
my husband put on his bright lights again, and I saw the cow directly 
in front of me, and I had not seen the cow before. * * My husband 
did not have a chance to  put on his brakes. * we were going up s 
long grade. It was after we had passed the top of the hill. My husband 
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was driving on the right side of the paved road, and as sooil as he 
hit the cow, he stopped. This was a solid black cow. * I was not 
looking a t  the speedometer. The opinion given to Mr. Thomson as to 
the speed was based, a t  least in part, on the degree of injury which 
I received." 

In  the plaintiff's signed statement made some weeks after the ac- 
cident, among other things, she said: "I do not know of any way 
Bill (her husband) could have avaided the accident, we were going 
about 45 miles per hour." 

At the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed, and from the judgment 
entered, the plaintiff appeals, assigning error. 

J .  Faison Thomson & Son for plaintiff. 
Dupree & Wea.ver for defendant. 

PER CURIAM. I n  our opinion, the plaintiff's evidence is ixisufficient 
to establish actionable negligence on the part of the defendant. Hence, 
the ruling of the court below will be upheld. 

Affirmed. 

HIGGINS, J., not sitting. 

JAMES R. KELLER v. HUFFMAN FUIIL FASHIONED MILLS, INC,. 

(Filed 21 Ootober, 1959.) 

1. Master and Servant g 2e- 
Judgment sustaining demurrer to the complaint in an action to re- 

cover damages on acmmt of plaintiff's being denied employment because 
of membership in a labor union, reversed on authority of Wtllard v. 
Huffman, 250 N.C. 396. 

HIOQINB, J., not sitting. 

-APPEAL hy plaintiff frola ('cr?/lpL-r/l, J.. ; i t  , T t ~ n t t ,  I95!4 TWII), of 
BCRKE. 

Civil action to recover damages on account of plaintiff being de- 
nied employment because of membership in a labor union under and 
by virtue of General Statutes 95-83. 

On 5 June, 1959, in Superior Court the trial judge sustained de- 
murrer of defendant t o  the jurisdiction, and dismissed the cause of 
action. Plaintiff appeals to Supreme Court and assigns error. 
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Robert S. Cahoon for plaintiff, appellant. 
Patton & Ervin for defendant, appellee. 

PER CUBIAM. In  the light of and by authority of decision of this 
Court in the case of James M. Willard v. P. T. Huffman, et  al, in 
opinion filed 12 June, 1959, and reported in Vol. 250 at page 396, of 
North Carolina Supreme Court reports, the judgment from which 
this appeal is taken is 

Reversed. 

HIGGINS, J., not sitting. 

STATE V. JOHN M. DAVIS, JR. 

(F iM 21 October, 1959.) 

1. Criminal Law Q 94- 
Questions asked a wi'tness by the court held merely of a clarifying 

nature and not to constitute an expression of opinion by the mu* on 
the weight or credibility of the testimony. 6.8. 1-180. 

Hroa~ss, J., not sitting. 

APPEAL by defendant from Morris, J., June Term, 1959, of WAYNE. 
Defendant was tried and convicted in the Recorder's Court of 

Wayne County upon a warrant charging that he operated a motor 
vehicle upon the public highways within that  county on 18 May, 
1958, while under the influence of intoxicating liquor. He appealed to 
Superior Court and upon a plea of not guilty therein was tried upon 
>aid warrant de novo. A jury was duly selected and empanelled. Evi- 
dcnce was offered both by the State and defendant. The jury returned 
n verdict of guilty. 

From judgment imposing a prison sentence defendant appealed and 
a5signed error. 

dttomey General SeaweU and AssStant Attorney G m a l  Love 
,for the State. 

Edmundson and fldmundscnt for defendant, appellant. 

PEE CURIAM. The sole assignment of error relates to the interroga- 
tion of a defense w i t n w  by the court. Defendant contends that  i t  
smounted to an "expressi.on o f .  . . opinion on the weight and credibility 
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of the testimony" of the witness. G.S. 1-180. A careful consideration 
of the challenged questions and the responses thereto leads to  the 
definite conclusion that questions asked by the court were merely of 
a clarifying nature. State v .  Stevens, 244 N.C. 40, 44, 92 S.E. 2d 409. 
To be entitled to a new trial defendant must show prejudice. State 1'. 

Creech, 229 N.C. 662, 672, 51 S.E. 2d 348. No prciudicia! emor hns 
been ahown. 

No error. 

HIMINS, J., not sitting. 

BTHRO D. HILL v. MRS. VICTORIA WARD asrl 

RAYMOND JOSEPH WARD. 

(Filed 21 October, 1959.) 

APPEAL by defendants from Fountain, S. J., at May, 1969 Term, of 
L~nona. 

Civil action to recover of defendants property damages proximately 
oauaed by the actionable negligencc of defendant in the operation 
by Raymond Joseph Ward of an automobile owned by Mrs. Victoria 
Ward and usedl for family purposes. 

Upon trial in Superior Court plaintiff offered evidence. On the 
other hand defendant introduced no evidence. And the case was sub- 
mitted to the jury upon these three issues, which the jury answered 
as indicated : 

"1. Was the plaintiff's automobile damaged by the negligencc 
of the defendant, Raymond Joseph Ward, as alleged in the com- 
plaint? Answer: Yes. 
"2. If so, was Raymond Joseph Ward driving an automobile of 
Mrs. Victoria Ward, and was said autuinobile maintained by 
her a9 a family purpose vehicle and being so operated by Ray- 
mond Joseph Ward at the timc, as alleged in thc complaint? 
Anewer: Yes. 
'(3. What damages, if any, is the plaintiff entitled to recover: 
Answer: $1,567.50." 

From judgment in favor of plaintiff in accordance with the verdict 
defendants: appcal to  Supreme Court and assign error. 

Jones, Reed & Griffin for plaintiff, appellee. 
J .  F a h n  Thompson & Son  for defendants, appellants. 
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F'EB &RUM. A reading of the evidence shown in the record of 
case on appeal taken in the light most favorable to plaintiff tends 
to support the verdict rendered. The case appears t o  have been pre- 
sented to the jury in accordance with well established legal princi- 
plea, and prejudicial error is not made to appear. Hence in the judg- 
ment from which appeal is taken there is 

No error. 

HIGGINB, J., not sitting. 

JAMBS ROSS MINTZ V. EaED KURFmS AND FARM EQUIPMENT COM- 
PANY OF ASHEVILLE, INC., A ~OBPORATIOX. 

(Filed 21 October, 1959.) 

APPEAL by defendants from Sharp, S. J., May, 1959 Special Term, of 
BUNCOMBE. 

This is an action to recover for personal injuries and property dam- 
age suffered by plaintiff when the front of the automobile he was 
driving collided with the rear of a truck-trailer combination of the 
corporate defendant. 

The collision occurred 25 September 1958 a t  5 p.m. on old U. S. 
Highway No. 19-23 in a rural area of Buncombe County. At the 
point of collision the highway runs generally emt and west. The in- 
dividual defendant, employee of the covorate defendant, parked and 
left unattended the truck-trailer on the highway so that  only a width 
of about 13 feet of the hard surface was unobstructed. At the point 
of the collision the highway is 18 feet wide with narrow shoulders 
:tnd high embankments on each side. The vehicle was parked about 
75 feet west of the crest of a hill. A gray colored farm tractor was 
mounted on the trailer. 

Plaintiff's evidence in brief tends to show: He was driving west- 
wardly a t  about 45 to 50 miles per hour. As he came to the crest 
of the hill his vision was somewhat impaired by the sun. He then 
saw the parked vehicle and its position, slackened his speed to about 
40 miles per hour, started to  the left t o  go around the truck-trailer, 
then saw a car approaching from the west, pulled back to the right 
and applied his brakes but was unable to  stop his car before collid- 
ing with the trailer. He left 48 feet of tire marks. 

Defendants' evidence in brief tends to show: The highway is 
straight for one mile to the cast of the hill. There is a rise about two- 
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t e n t h  of a mile to the east of the point of collision from which the 
top of the tractor-trailer could have been seen. The top of the parked 
vehicle could have been seen 200 feet before reaching the crest of the 
hill. 

Issues of negligence, contributory negligence and damages were 
submitted to the jury. The jury's verdict was favorable to plaintiff 
on all issues. 

From judgment conformable to the verdict defendants appealed 
and assigned error. 

Williams & Williams for plaintiff, appellee. 
Meekins, Packer & Roberts for defendants, appellants. 

PER CURIAM. Defendants make twenty-four assignments of error. 
Each of these has been carefully considered. The pleadings and the 
evidence adduced in support thereof make a case for the jury. The 
case was wbmitted to the jury upon instructions conforming to settled 
principles of law. The jury has resolved the issues in favor of the 
plaintiff. I n  the trial of the cause we find no prejudicial error. 

No error. 

HIOGINS, J., not sitting. 



N.C.] 

EDWIN W. GARRIGAN, PLAISTIFF, Y. JOHN OHAKJ,E;S DOVER, ASD 
PAUL L. YOUNT, TRADIPiCi UNDER THE N A V E  AND RTYLF. OF YOUNT 
REBP MOTOR COMPANY, DEFENDANTS. 

(Filed 4 Novcmher, 19.59. ) 

1. Automobiles 8 4aa- 
Whether nonsuit on the ground of contributory uegligence of plaiu- 

tiff motorist should be grauted or whether the issue should be submitted 
to the jury must be determined in accordance with the facts of each par- 
ticular case, and ordinarily consideration must be given to the evidence 
in regard to the surrounding cirrumstances snch a s  fog, rain, glaring 
headlights, etc. 

2. Negligence Q 19- 
Nonsuit on the ground of contributory negligence will be grantc!d 

only when plaintiff's own evidence establishes the facts necessav to 
show contributory negligence so clearly that  no other conclusion can 
be reasonably drawn t,herefrom. 

3. Automobiles Q 7- 
A motorist is not required to anticipate negligence on the part of 

others, but, in the absence of anything which gives or should give notice 
to the contrary, is entitled to assume and to act  upon the assumption 
that every other person will perform his legal d i ~ t g  and obey tbe l:tn3. 

4. Automobiles g 42a- 
The duty to exercise o r d i n a ~ y  care for his own safrbty apylitr, to a 

nocturnal motorist a s  well as to e r e q  other person, m d  i t  is his duty 
not merely to look but to keep a lookout in the direction of travel, m d  
he L held to the duty of seeking what he ought to have seen. 

3. Automobiles Q 42d- Evidence held for jury on question of c o n t r i b ~ ~ -  
tory negligence in striking parked vehicle. 

The evidence in this case is held not to disclose contributory negli- 
gence a s  a matter of law on the part  of plaintiff motorist in striking 
the rear of a truck, parked without lights on the right side of a six 
lane highway, with its rear protruding some three feet into the center 
k n e  for northbound traffic, there being evidence that  plaintiff had 
turned from the left northern lane into the center lane some 40 feet, 
from the trailer when a car preceding him in that  lane gave a signal 
for a left tum, and that plaintiff was some 25 or 30 feet from thc 
trailer when he first saw it, there being further evidence that  the night 
was dark, that  the background of the trailer was a vacant house, thnt 
the darkness blended together, that  the tractor-trailer was parked on R 

busy thoroughfare on which parking was prohibited, etc. 

6. Appeal and  Error § 41- 

The overruling of defendant's objection to the testimony of a n  ex- 
,pert witness relating to "possibilities" of a subsequent deterioration 
in  plaintiff's condition from the injury in suit, is held, on the facts 
of this case, not sufficiently prejudicial to justify a new trial. 



98 IN THE SUPREME COURT. [251 

A municipal ordinance prohibiting parking along a portion of a cer- 
tain street is an ordinance enacted in the interest of public safety, so 
as to warrnnt an instruction that the violation of such ordinance 
would constitute negligence per se, which would warrant recovery if 
the proximate cause of the injury. 

8. Appeal and Error g 42- 
Where the charge is free from prejudicial error when read contex- 

tually, exceptions thereto will not be sustained. 

H~oa~ne ,  J., not sitting. 

 PEAL by d~ft1lidants from Ik '~wt lebr~-ye~ . ,  J., 20 April Terin. lHTi!). o f  
MECKLENBURQ. 

Civil action to recover damages for personal injuries. 
The jury found by its verdict that plaintiff was injured by ithe 

negligence of the defendants as alleged in his complaint, that he was 
free from contributory negligence, and awarded damages in the amount 
of $6,500.00. The issues submitted in respect to damage to the ds- 
fendlant Yount's trailer, as 'alleged in the counter-claim, were not 
answered by the jury. 

From judgment entered in accord with the verdict, defendants 
appeal. 

Bailey & Booe for plaintiff, appellee. 
Kennedy, Covington. Lobdell & Hicknaan f o ~  defendants, appellants. 

PARKER, J. Plaintiff and defendants offered evidence. Defendants 
assign w error the denial by the trial court of their motion for judg- 
ment of nonsuit made a t  the close of all the evidence. Defendants' 
contention in their brief on this assignment of error is that plaintiff' 
M-as guilty of contributory negligence as a matter of law. 

Plaintiff's evidence shows the following fack:  
About 3:00 a.m. on 26 January 1958 plaintiff was driving a 1956 

Ford automobile, which was in good operating condition, in a north- 
erly direction along Independence Boulevard in the city of Charlotte 
It was a dark night, the weather was dry, and there was no moon. 
Independence Boulevard is a paved highway about 60 feet wide with 
three lanes for t ra5c going north and three lanes for traffic going 
south. On this occasion there was a black or white line-the evidence 
differs a8 to the color of the l ine-on  the middle of the Boulevard 
~cpurn t~ ing  the north lanes from the south lane>. 
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The collision in whicli plaintiff w a b  ~njured occurred on Independence. 
Boulevard between the mtersection of Elizabeth Street and Inde- 
pendence Boulevard and the intersection of Fiftli Street and Inde- 
pendence Boulevard. The distance between these two intersections 
is 385 feet*. The parties stipulated in open court that  the legal speed 
limit at the timr and plarcl n ~ l ~ ~ r o  the collision ocrurred nraa 35 miles 
an hour. 

When plamtiff reached the intersection of Elizabeth Street and 
Independence Boulevard, he was driving between 20 and 30 miles an 
hour in the lane of travel next t o  the white or black line in the middle 
of Independence Boulevard. Just  before he drove across the inter- 
section, he saw an automobile about 50 feet ahead travelling on Inrle- 
pendence Boulevard in the same direction he waci going and at a  light- 
ly lower sped than he was. About 220 feet from the int,crsei.tion 
plaintiff had just passed through, Independence Bodevard makes a 
flight turn to  the left. Whcn the automobile in front, approached this 
blight turn, i.t gave a signal by blinker for making a left turn. Where- 
upon. plaintiff proceeded t o  change lanes by moving from thr~  lane 
he was driving in to  the center lane. Plaintiff testified: "Just ah T got 
1nto the renter lane, this big, dark object appeared In front of me. I 
cstimatc it  mas sitting out three feet into the center lane The back- 
ground for that object was a vacant house. There wa\ no light in 
there. Thc darkness blended together. By  that  time I n-a$. I gums, 
tn-enty-five feet from the truck, and I had no time to apply my brakes 
or turn. I attempted to  take my foot off, but I was on ~t and run 
into the right side, the right side of my car side-swiped the truck 
, . The tractor-trailer or a par t  of i t  was sitting in the rniddlc lane 
of the three northbound lanes . . . I was approximately around forty 
feet I estimate from the tractor-trailer when I changed lanes I did 
not see it  a t  the moment I started to  change lanes. The houv  that  f 
stated a minute ago was beyond, the tractor-trailer is right you can 
Bee i t  behind the sign there, the Toddle House sign. I t  is a vacant 
home and is still there. It was dark on this occasion The traotor- 
trailer on this occasion was a dark color. The tractor-trailer had n o  
lights burning on it. There were no other warning signals surh ae 
flares out there. There was a street light on the corner. The -treet 
light in the picture is at  Fifth Street, and there is one on Indlependenc~ 
Boulevard. I t  did not make an area of broad daylight." The Ford 
automobile was demolished, plaintiff was knocked unconsriou. and 
injured. 

The automobile plaintiff was following was between him and the 
trador-trailer, when i t  signalled for a left turn. The front automobil~ 



I00 IN  THE SIJPREbfE COPRT. [a51 

partially kept plaintiff from seeing the tractor-trailer. He  did not see 
the tractor-trailer, when he started ito change lanes. 

Plaintiff's testimony on cross-examination was to this effect. The 
automobile in front of him was about five feet high. There were street 
lights along the Boulevard. The Toddle House was open the night of 
the collision. They have lighbs inside the Toddle House. A sign in 
front of the Toddle House says "Toddle House." He did not recall 
whether this sign was burning a t  the time: this sign is not de- 
signed to put out light. There was s sign that said "No Parking, 
Stopping or Standing" where the tractor-trailer was parked. He wsls 
35 feet from the tractor-trailer when he saw it. From the time he 
saw i t  until the collision there was such a short time he was unable 
to do anything. He tried to turn, and did not make it. 

T. H. Cooper, a police officer of Charlotte and witness for plaintiff, 
arrived a t  the scene shortly after the collision, about 3:18 a.m. When 
he arrived, the rear end of the tractor-trailer was from two to three 
feet from the curb, the front end just slightly a few inches closer than 
the rear wheels, and twelve to eighteen inches of the tractor-trailer 
was in the middle lane for traffic. Cooper testified: "On the east side 
of Independence Boulevard for northbound traffic there is no park- 
ing. I do not know the complete wording of the signs a t  the Toddle 
House st the time of the accident, but there was a no parking sign 
there . . . there was no parking a t  that  time." Cooper testified on 
cross-examination to the effect that a t  the time Independence Boule- 
vard was better lighted than other Charlotte streets. 

Defendant Dover was driver of the tractor-trailer. Defendant 
Yount was the owner of the tractor-trailer. Defendants in their joint 
answer admit that a t  the time and place defendant Dover was an 
agent of defendant Yount, and was operating the tractor-trailer a t  
the time with the knowled,ge, permission and consent of Yount, and 
within the scope of his employment and in furtherance of his ern- 
ployer's business. 

Plaintiff pleaded and introduced in evidence the following two 
o~dinances of the city of Charlotte: 

"STOPPING, STANDING, AND PARKING 
Section 28. PARKING PROHIBITED ON -4NY STREETS 
WHEN SIGNS POSTED. 
(a)  When signs prohibiting parking are erected on m y  streets 
no person shall park a vehicle in any such designated place. 
"Section 36. STANDING OR PARKING CLOSE TO CURB. 
No person shall stand or park a vehicle in a roadway other than 
parallel with the rdgc of the roadway, headed in the direction of 
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traffic, and with the curb side wheels of the vehicle within 12 
inches of the edge of the roadway. . . ." 

B. A. Corbett, Jr., an employee of the Traffic Engineering Depart- 
ment of the city of Charlotte and a witness for the defendants, testi- 
fied 1: "In January 1958, on the east side of Independence Boulevard 
there were four 'No Parking, Stopping or Standing' signs, there were 
four of them placed along the east side between Elizabeth and Fifth 
Streets." He testified on cross-examination in respect to these four 
~ igns :  "These signs were put up by my department, the Traffic Engi- 
neering Department. That is, by the city of Charlotte pursuant to  the 
ordinances." 

Defendant Dover testified on direct examination: "The back of 
the trailer measured approximately eleven feet four inches from the 
ground. . . . When I stopped, the tractor was just north of the Toddle 
House, and I suppose the trailer was in the vicinity of the door of the 
Toddle House. By, in the vicinity, I mean opposite the door of the 
Toddle House. . . . I know the width of my hrailer. It is 96 inches." 
He testified on cross-examination: "I saw the sign on the telephone 
pole right in front of my vehicle that  said 'No Parking.' I was aware 
that I was violating that regulation. Nevertheless, in spite of that,  
I proceeded to park there, and went across the street. . . . My vehicle 
had probably been sitting there some twenty-five minutes in that  no 
parking area before the collision." Dover had gone across the high- 
way to eat breakfast, as he had not eaten for about ten hours. 

According to defendants' evidence the lanes for northbound traffic 
had the following widths: The lane next to the white or black line on 
the middle of the Boulevard dividing the north and south lanes eleven 
feet, the middle lane twelve feet, the lane next to the curb, ten feet. 

Negligence on the part of the defendants is manifest on the record. 
Defendants in their brief rnake no contention t o  the contrary, but 
argue that  plaintiff' should have been nonsuited for the reason that 
he was guilty of contributory negligence as a matter of law. 

-4 serious and troublesome question is continually arising as to 
how far a court will go in declaring certain conduct of a plaintiff con- 
tributory negligence, and take away the question of contributory 
negligence from the jury. Moseley V. R. R., 197 N.C. 628 (635), 150 
S.E. 184 (188). 

There are two lines of decisions in our Reports involving highway 
accidents which turn on the question of contributory negligence. I n  
Tyson v. Ford, 228 N.C. 778, 47 S.E. 2d 251, and in McClamroclc v. 
Packing Co., 238 N.C. 648, 78 S.E. 2d 749, will be found a list of 
chases of this type in which contributory negligence was held as a 



102 I N  THE SUPRE1LIE COURT. [251 

matter of law to bar recovery, and a second list in which contributory 
negligence has been held to  be an issue for a jury. 

Without attempting to analyze and distinguish the reasons undei- 
lying the decisions in those cases, they illustrate the fact that fre- 
quently the point of decision was affected b y  concurrent circumstance*. 
such rts fog, rain, glaring headlights and color of vehicles, etc., and 
that  these conditions must be taken into consideration in determining 
the question of contributory negligence and proximate cause. "Prac- 
tically every case must 'stand on its own bottom.' " Cole v .  Kooncc. 
214 N.C. 188, 198 S.E. 637. 

A motion for judgment of nonsuit on the ground of contributory 
negligence will be granted only when plaintiff's own evidence estab- 
lish- the facts necessary to  show contributory negligence so clearly 

r that no other conclusion can be reasonably drawn therefrom. Johnson 
v .  Thompson, 250 N.C. 665, 110 S.E. 2d 306; Tew v .  Runnels, 249 
N.C. 1,105 S.E. 2d 108; Keener v. Bed,  246 N.C. 247, 98 S.E. 2d 19. 

It is a well settled principle of law that  plaintiff was not bound to 
:mtjcipate negligent acts or omissions on the part of others; but, in 
the absence of anything which gives, or should give notice to the con- 
trary, he was entitled to assume and to act upon the assumption tha.t. 
every other person will perform his duty and obey the law and that 
he will not be exposed to  danger which can come to him only from 
the violation of duty or law by such other person. Weavil v .  Myers. 
243 N.C. 386, 90 S.E. 2d 733, and the cases there cited. 

The law charges a nocturnal motorist, as i t  does every other per- 
son, with the duty of exercising ordinary care for his own safety 
Chaffin v. Brame, 233 N.C. 377, 64 S.E. 2d 276. In  WaU v.  Bain, 222 
N.C. 375, 23 S.E. 2d 330. this Court said: "It is the duty of the 
driver of a motor vehicle not merely to look, but to keep an outlook 
in the direction of travel; andl he is hvld to t h e  duty of .;wing what he 
ought to have seen." 

Plaintiff's evidence tended to show he was driving a t  night at a 
speed of between 20 and, 30 miles an hour, where the legal speed limit 
mas 35 miles an hour. That  he was travelling about 50 feet behind 
an automobile, which partially kept him from 3e~ing  the tractor- 
trailer. That  aboat 230 feet from t,he intersection of Elizabeth Street 
and Independencc Boulevard, the Boulevard makes a .light turn t o  
the left. That when the front automobile signalled for a left turn. 
plaintiff proceeded to go into the middle lane for traffic with the trac- 
tor-trailer then about 40 feet in front of him. That  he was 25 or 35 
feet from it, when he saw it. That  the tractor-trailer was a dark color. 
and had no lights burning on it. It had no warning signals, such as 
flares. The background for the tractor-t.railer was n vscant house. 
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dark a t  the time. That the darkness blended together. That  the 
Toddle House was open the night of the collision. They have lights 
inside it. That the tractor-trailer was parked on the Boulevard with 
part of its rear extending some three feet into the center lane for traf- 
fic in violation of the ordinances of the city of Charlotte. That in 
the block where the collision occurred were signs reading "No Park- 
ing, Stopping or Standing" placed there by the city of Charlotte, pur- 
suant to its ordinances. That there was a street light a t  Fifth Street 
md one on the Boulevard. It did not make an area of broad daylight. 
That the boulevard was better lighted than other Charlotte streets. 
In our opinion, opposing inferences are permissible from plaintiff's 
proof as to  whether or not he ought to have seen in the exercise of 
ordinary care for his own safety the tractor-trailer in time to have 
avoided running into it, and as to  whether or not he used ordinary 
a r e  in the interest of his own safety, and therefore, the case was 
properly submitted to the jury. 

Defendants assign as error the failure of the court to peremptorily 
imtruct the jury, as requested by them in a special prayer for in- 
structions aptly tendered, to answer Yes the issue as to contributory 
negligence of plaintiff. For the reasons stated above, the court mas 
correct in declining to  give this special prayer for instruction. 

The cases relied on by defendants are factually distinguish:hlc. 
Dr. Chalmers R. Carr, stipulated by the defendants t o  bc an cx- 

pert witness specializing in the field of orthopedic surgery, testified 
for plaintiff. He testified as follows: "Nine months after the injury 
my pictures do not show any post-degenerative changes in the wrist 
leading to traumatic arthritis with respect to  this man. Another six 
or eight months have passed. I don't know whether he has it today 
or not because I don't have any current pictures, but frorn examina- 
 ion of the wrist, I would be of the opinion that  the likelihood is-it 
LS-very small, there is a possibility." Defendants objected to "possi- 
bilities." The objection was overruled, defendants excepted, and as- 
sign this as error. On cross-examination Dr. Carr testified: "In my 
testimony I said there was one possibility and I am not saying that 
i t  is a probability in this particular man." 

In Gafney v. Phelps, 207 N.C. 553, 178 S.E. 231, Dr. Martin, from 
the question asked him, said: "That would be hard to answer. . . . 
There is no way for me to say positively that  she would have trouble 
or not, but there is a possibility that  she would." This Court said: 
.'If there was error, we do not think i t  prejudicial. The defendant All- 
red, on recross-examination, brought out the fact: 'The pelvis itself 
.i normal in size.' " 

If there was error in overruling defendants' objection to Dr. Carr's 
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statement "there is n possibility," it is, in our opinion, not ~ufficient~ly 
prejudicial t o  justify a new trial. 

Defendants assign as error the part of the charge to this effect: If 
the jury finds from the evidence and by its greater weight, the bur- 
den of proof being on the plaintiff to  so show, that defendant Dover 
negligently parked the tractor-trailer in violation of the city ordin- 
ances, and that  such negligence was a proxiinate cause of the colli- 
sion and resulting injuries t o  plaintiff, then the jury should answer 
the first issue Yes, otherwise No. Defendants' contention is that 
while a violation of a statute designed for the protection and safety 
of others is negligence per se, the ordinances of the city of Charlotte 
introduced in evidence by plaintiff are not safety ordinances. There 
is no error in this part of the charge. 

The two ordinance of the city of Charlotte introduced in evidence 
by the plaintiff are traffic ordinances patently enacted in the in- 
terests of public safety, and to  promote the orderly and safe flow of 
traffic. "In a broad sense, then, the stopping of vehicles on the streets, 
including parking, is a part of traffic itself." People v .  Rubin, 284 
N.Y. 392, 31 N.E. 2d 501. A violation of these ordinances is negligence 
per se. Morgan v. Coach Co., 225 N.C. 668, 36 6.E. 2d 263; White v.  
R. R., 216 N.C. 79, 3 S.E. 2d 310; Gaffmy v. Phelps, supra; Jones v. 
BagweU, 207 N.C. 378, 177 S.E. 170; Hendricv v. R .  R., 198 N.C. 142, 
150 S.E. 873. However, "it is a fundamental principle that the only 
negligence of legal importance is negligence which piwximately causes 
or contributes to the injury under judicial investigation." McNair v.  
Richardson, 244 N.C. 65, 92 S.E. 2d 459. 

All the other assignments of error, except formal ones, are to the 
charge of the court, failurc t o  oharge, and failure t o  give defendants' 
special prayers for instructions as tendered. We have read the charge 
of the court with care, and read and considered the brief of defend- 
ants. We cannot say on the record that taking the charge as a whole, 
there was prejudicial error that would warrant a new trial, or that 
prejudicial error is shown in failure to charge. One part of the charge 
is too favorable to the defend.ants. 

All defendant&' assignments of error are overruled. 
No error. 

HIGGINS, J . ,  not sitting. 



N.C.] FALL TERM, 1959. 105 

STATB1 O F  NORTH CAROLINA EX R n  UTILITIES CO3IMISSIOS 1.. 

GULF-ATLANTIC TOWING CORPORATIOX. 

(Filed 4 November, 1989.) 

1. Carriers Q 1: Utilities Commission Q fb 

Whether a carrier is a contract carrier or a common carrier is n 
question of law, but whether a particular carrier is acting a s  a com- 
mon carrier or a s  a contract carrier is  a question of fact, which. 
in proceedings before the Utilities Com~nisxion, is to be determined 
by the Commission. 

a. Utilities Commission g 6- 
On appeal from the Utilities Commission the Superior Court i iud 

the Supreme Court may not retry questions of fact, but the facts 
found by the Commission a re  concliisive unless they a re  not sup- 
ported by competent, material, and substantire evidence in view of the 
entire record. G.S. 62-26.10(e). 

A carrier is a common carrier if i t  holds itself out to tho public as 
engaged in the public business of transporting persons or property for 
compensation, and offers such service to all members of t,he public w 1 ~ 1  
desire such service so f a r  as its facilities permit. 

A private or contract carrier- of goods is olle who trausportu goods 
solely upon contract or a series of contnacts with each individual shipper, 
and who does not hold himself out to the general public a s  ready to ac- 
cept and carry al l  goods, but furnishes his services only to those with 
whom he sees lit to  contract. 

3. Carriers Q 1: Utilities Commission $ 2-- Evidence held t o  estab- 
lish t h a t  respondent was a private carrier not  subject to t h e  juris- 
diction of Utilities Commission. 

The evidence upon the entire record in this case is held to show that  
respondent transported petroleum products in bulk by tank barge solely 
by contract specifically negotiated with each particular shipper by com- 
petitive bids, that i t  exercised some discretion a s  to whom i t  would do 
business with and would not enter into any contract that  would jeop- 
ardize its other contracts, with no evidence that  i t  held itself out as  
willing to transport goods for all  who might apply, o r  that  i t  transported 
goods for anyone without first voluntarily entering into a specific con- 
tract for such carriage. Held: The Ending of fact of the Utilities Com- 
mission that  respondent's course of dealing was that  of a common car- 
rier is not supported by competent, material, and mbstantive evidence, 
and the judgment of the Superior Court is reversed with direction that 
the cause be remanded for dismissal by the Utilities Commission for 
want of jurisdiction. 

HIOQINS, J., not sitting. 
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APPEAL by respondent from Parker, J., February Civil Term, 1959 
of NEW HANOVER. 

This proceeding was initiated by the North Carolina Utilities Com- 
mission issuing and having served upon respondent a show cause or- 
der, requiring respondent to  appear before i t  and show cause, if any 
i t  can, why it, as a carrier of petroleum products in intrastate and 
interstate commerce, should not submit to  the jurisdiction of the 
Commission, obey its orders, rules and regulations, apply for a certif- 
icate of public convenience and necessity authorizing i t  t o  engage 
in such transportation in intrastate commerce, and file proper and 
appropriate tariffs. 

Hereafter the North Carolina Utilities Commission will be called 
Commi'ssion, and the respondent will be designated Gatco. Gatm 
filed no pleading. 

The show cause order was heard upon the evidence and exhibits of 
Gatco. We summarize the Commission's findings of fact and conclu- 
sions of law except where we quote the words of the Commission: 

FINDINGS OF FACT. 
Gatco is authorized to do business in the State, and has offices in 

Wilmington, North Carolina, Norfolk, Virginia, and two cities in 
Florida. For about ten years i t  has been engaged in transporting 
petroleum products in bulk along the inland waterways of the Statc. 
from points in the State to  other points in the State by tank barges 
either pushed or pulled by tugboats. At the time of the hearing Gatco 
by contract with Esso Standard Oil Company was transporting pe- 
troleum products in bulk from Morehead City to  Belhaven and Wash- 
ington, North Carolina, and was also towing by contract with the 
Navy petroleum products from Beaufort t o  Cherry Point Air Station 

Gatco submits bids to  various oil companies having bulk storage 
terminals on the coast of the State for the transportation of their 
petroleum products in bulk from such st,orage terminals along the in- 
land waterways of the State to other places in the State. Such bids 
when accepted, result in contracts between Gatco and the oil com- 
panies. The petroleum products are brought to the bulk storage t,er- 
ininals on the coast of the State by ocean going tankers. 

Gatco has hauled petroleum products in bulk from one place in 
the State to  another in the State for Gulf Refining Company, Texas 
Company, Esso Standard Oil Company, and the U. S. Navy. In ad- 
dition, it has transported petroleum products from one terminal in 
Wilmington to another, and holds itself out to do such business. 

"Gatco holds itself out to  transport oil and petroleum products by 
barges for any person, firm or corporation upon call if i t  can agree on 
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oontract terms and if such transportation will not interfere with its 
other contracts, and if i t  has the equipment available." x x x "Gatco 
holda itself out to move oil and petroleum products for compensation 
for any person, firm or coqoration from points along the Coast in 
the State to  other points along the inland waterways of the State, 
and Gatco engages in the business of furnishing such t ranqmt~at io~i  
for compensation for any person, firm or corporation with which it  
can agree upon a transportation price or compensition, and Gatco'5 
course of dealing in business is that of a conmoil carrier on the inland 
waterways of the State." 

Gatco has never applied to  the Coniini~sion for a cert~ficate of 
public convenience and necessity, has never bubmitted itself to  the 
jurisdiction of the Commission, and has never filed with the Com- 
mission any tariffs for the transportation of its cnrgoe? 

CONCLUSIONS OF L S R .  
Gatco holds itself out, and is engaged as n common carr~er  In in- 

trastate commerce in transporting for compensation petroleum pro- 
ducts in bulk for all persona, f i rm .  and c.orporations from one point 
in the State along the inland wntorwayb of I h c  State to  other points 
in the State. 

Before continuing itb oper~tt~uiis Gatco should apply to  the Coal- 
mission for a certificate of public convenience and necessity, and if 
it is granted, Gatco should file with the Commission appropriate 
tariffs, and otherwise comply with the regulations of the Commission. 

Whereupon, the Commission entered an order enforcing its conclu- 
sions of law. 

Gatco appealed from the order of the Cornmission t o  the Superior 
Court, and groupcd the dleged errors of the Con~mission. The alleged 
errors are tha t  there is no competent evidence to  support the findings 
of fact and conclusions of law of the Commission that  Gatco is a 
common carrier, and engaged in intrastate commerce, and subject to 
the jurisdiction of the Commission. The contention of Gatco being 
that i t  is a contract carrier, and engaged in interstate commerce along 
the inland watenvayq of the State. 

The appeal was heard by Paul, J., a t  the May Term 1957 of the 
Superior Court of New Hanover County. Judge Paul's order recites 
that an examination of the transcript of the evidence in the proceed- 
lng ,shows that  Gatco is engaged in several types of transportation. 
some of which is clearly interstate. Whereupon, he remanded the pro- 
ceeding t o  the Commission t o  set out with exactness and particularity 
the business of Gatoo adjudged to be intrastate, and subject regu- 
lation by the Commission. 

When the proceeding mas again heard by the Commission, it found 
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these facts: Gatco transports 9,000 barrels of oil a t  least once each 
week from Morehead City, North Carolina, to Washington, North 
Carolina, and hauls petroleum products for Esso Standard Oil Com- 
pany from Beaufort, North Carolina, to Cherry Point, North Carolina, 
and hauls petroleum products from Wilniington to Fayetteville, from 
Wilmington to  Morehead City, from Morehead City to Belhaven. 
Gatco is engaged as a common carrier for hire in interstate andl in- 
trastate commerce in the State. Whereupon, the Commission reaffirmed 
its former order. 

Gatco again appealed to the Superior Court, and grouped the alleged 
errors of the Commission. The alleged errors are substantially the 
same set forth by Gatco in its first appeal entries to the order of the 
Commission. 

At the February Civil Term 1959 of New Hanover Superior Court 
Parker, J., overruled all of Gatco's exceptions, and affirmed the order 
of the Commiesion. 

From this judgment Gatco appeals to the Supreme Court. 

Malcolm B. Seawell, Attorney General, and F. Kent Burns, Assis- 
tant Attorney General, for North Carolina Utilities Commission, 
appellee. 

Rountree & Clark for Gulf-Atlantic Towing Corporation, Respon- 
dent, appellant. 

PARKER, J. G.S. 62-30(1) and G.S. 62-122 confer upon the North 
Carolina Utilities Commission regulatory authority over the rates 
charged and, the service given "by railroads, street railways, steam- 
boats, canals, express and sleeping-car companies, and all persons, 
firms or corporations engaged in the carrying of freight or passengers 
or otherwise engaged as common carriers" in intrastate traffic in North 
Carolina. 

In the brief filed by the Attorney General for the Commission it 
is said: "From a perusal of these two statutes (G.S. 62-30 and G.S. 
62-122), it is seen that the jurisdiction of the Utilities Commission 
in this case is dependent upon a finding that Gatco is a common car- 
rier engaged in the business of carrying freight." In respect to this 
statement in the brief see Efland v. R. R., 146 N.C. 135, 59 S.E. 355. 

Gatco assigns as error the ruling of the trial court sustaining the 
finding of fact of the Commission that it by its operations on the 
inland waterways of the State of North Carolina is a common carrier, 
and so holds itself out to the public. The contention of Gatco is that 
the Commission should have found as a fact that i t  is not a common 
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carrier by its operations on the inland waterways of the State, but 
a private contract carrier not subject to the jurisdiction of the Com- 
mission. 

The real and practically the only question presented in this case, 
therefore, is whether Gatco operates as a oommon carrier of intra- 
state freight between points in this State along its inland waterways. 

What constitutes a common carrier, and what constitutes a con- 
tract carrier, are questions of law, but whether the carrier is acting 
as a common carrier or as a contract carrier is a question of fact. 
The fact is to be determined, in proceedings of this kind, by the Com- 
mission. The question is often a question of difficulty. The Superior 
Court and the Supreme Court are not appellate courts from tho Utili- 
ties Commi~sion to retry questions of fact. Facts found by the Cam- 
mission are not open in the Law Courts, unless the Commission shall 
find facts to  exist "unsupported by competent, material and mbstm- 
tial evidence in view of the entire record as submittedk" G.S. 62- 
26.10(e). If a factual finding as a basis for an order by the Commis- 
sion is supported by competent, material and substantial evidence in 
view of the entire record, the finding is final. Utilities Com. v .  R. R.. 
235 N.C. 273, 69 S.E. 2d 502; Utilities Corn. v. Fox, 236 N.C. 553, 73 
S.E. 2d 464; Utilities Com. v. R. R., 238 N.C. 701, 78 S.E. 2d 780. 

The definition of a common carrier a t  common law seems to bc 
clearly settled. A common carrier is one who holds himself out to the 
public as engaged in the public business of transporting persons or 
property for others for compensation from place t o  place, offering 
his scmices to  such of the public generally as choose to  employ him 
and pay his charges. The distinctive characteristic of a common car- 
rier is that  he undertakes as a business to carry for all people in- 
differently or to  take anybody's freight. Williams v. Manufacturing 
Co., 175 N.C. 226, 95 S.E. 366; The Cape Charles, 198 F. R. 346 
(District Court, E. D. North Carolina, opinion by Connor, District 
Judge) ; Washington ex re1 Stimson Lumber Co. v. Kuykendall, 275 
U. S. 207, 72 L.Ed. 241; 9 Am. Jur., Carriers, sec. 4;  13  C.J.S., Car- 
riers, sec. 3. 

"Every common carrier has the right to  determine what particular 
line of business he will follow, and his obligation to  carry is coexten- 
sive with, and limited by, his holding out or profession tas to  the 
subjects of carriage" 9 Am. Jur., Carriers, p. 432. 

A private carrier of goods (sometimes called a contract carrier) 
is one who makes an individual contract in a particular instance for 
the carriage of certain goods for another to a certain destination. The 
private carrier of goods does not hold himself out t o  the public as 
ready to accept and carry all goods of all who offer. His contract may 
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b e  for one carriage of freight or a series. Each act of transportation 
is a separate and individual act. It is not for the public convenience 
and necessity, but is a private transaction. The private or contract 
casrier may refuse to take the goods and refuse to contract for car- 
riage. He is not bound to serve every person who may apply. The 
Cape Charles, supra; Home Insurance Po. v .  Riddell, 252 F. 2d 1; 
Public Utilities Com. v. Johnson Motor l ' rw~por t ,  147 Me. 138, 84 
A. 2d 142; 9 Am. Jur., Carriers, sec. 10; 13 C.J.S., Carriers, sec. 4. 

"The distinction between a common carrier and a private or con- 
tract carrier has been frequently stated. Citing cases. A common car- 
rier is one who holds himself out as furnishing transportation to  any 
and all members of the public who desire such service in .so far as 
tiL facilities enable him to perform the servlce, while a contract car- 
rier does not furnish transportation indiscriminately but furnishes i t  
only to  those with whom he sees fit to  contract." Mt.  Tom Motor Line, 
IW. v. McKesson & Robbins, Inc., 325 Mass. 45, 89 N.E. 2d 3. 

The General Assembly in G.S. 62-121.7 (13) has: defined a "common 
carrim by motor vehicle" as meaning "any person which holds itself 
out to the general public to engage in the transportation by motor 
vehicle in intrastate conlmerce of property or any class or classes 
thereof for compensation, whether over regular or irregular routes." 
In G.S. 62-121.7(14) i t  has defined a "contract carrier by motor ve- 
hi81e1' as  meaning "any person which, under individual contracts or 
agreemenb. engages in the transportation, other than  transportation re- 
ferred to in paragraph (13), by motor vehicle of property in intra- 
&ate commerce for compensation." Similar definitions are set forth 
in the Bu? Act of 1949 in respect to the transportation of passengers. 
G.S. 62-121.46(5) and (6) .  I n  respect to the provisions of G.S. 62- 
30(1) andl G S. 62-122, the General Assembly has defined neither a 
common earner nor a contract or  private carrier. 

This proceeding was heard by the Commission on the evidence 
and exhibit.. of Gatco alone. The only witness testifying before the 
Comimion was L. M. Winslow, Vice President of Gatco, who lives 
in Jacksonville, Florida. This is a summary of Mr. Winslow's testi- 
mony, neressary for a decisio~l of this appeal, except where we quote 
hi9 testimony. 

Gatco bids on contrnc-t work, and transports the commodities i t  
is successful in getting. The mechanics of getting a contract for haul- 
ing are aa follows: Usually the customer invites a number of con- 
tmct  carriert. to bid on commodities the customer wants hauled, stat- 
ing the term; and conditions, and the contract carriers submit bids. 
In most ca-cJ- other people bid also. Winslow does not know of any 
cornlnon c.slrri?r bidding on contracts for such hauling. 
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Gatco usually works for the various oil companies that  have bulk 
storage terminals, and whom they have worked for before. Gatco has 
competitors in the bidding for contracts, who haul by barges and 
tugboats, as .it does. 

The equipment used in hauling petroleum products in bulk is not 
the equipment generally used by common carriers on water. Gatco 
has no published rates. I ts  rates are sent in on its contract bids. If 
i t  is the low bidder, and its bid is acceptable, i t  gets the work. It only 
works by contract. "We are the sole judge who we shall haul for and 
what our rates will be, and those we want to haul for and those we 
don't want to haul for. We do not have any authority from the Inter- 
4a te  Commerce Commission." 

Gatco has hauled a load or two within the harbor of Wilmington. 
North Carolina, for the American Oil Company. It has hauled for 
Gulf Oil Company, Esso Standard Oil Company, the U. S. Navy 
and the Texas Company. It has not hauled for Cities Service Com- 
pany, Phillips and Sinclair. 

Mr. Winslow testified: "It wouldn't make any difference who cnll- 
cd me if t.hey were going to pay me. I would haul it. Even if the Com- 
missioner asked me I would go down there and haul i t  after I found 
out what i t  was and whose feelings I was going to  hurt. Right in that. 
cbonnection if Phillips, Sinclair, Cities Service or some of the other 
independents would want to do that  same thing and had a volume 
movement along the coast t o  some inland port town or  storage: I 
would haul for them if I had the equipment available. In  explanation 
of that  &statement that if I weren't afraid I would hurt somebody's 
feelings, what I meant was that  I would want t o  know a little more 
about i t  than that  because for instance the Esso Standard Oil Com- 
pany has an Inland Water Department and I wouldn't want to of- 
fend the Inland Water Department of Esso. I have had letters from 
the %so Standard Oil Company's Sales Department requesting quot,a- 
tiions on the movement of petroleum products and that is what I meant 
hy that. I have got to be n little careful not t o  step on the toes of 
people we have to work with. In other words, I would rather i t  would 
come from the Inland Waterways channel, through that department 
-the people we have to get along with. I say that our manner of 
operation was such that if you had oil a t  one terminal in Morehcnd 
and wanted to move i t  to another terminal and the money was showed 
to me and our terms of operation were met, I would take it down for 
you to Morehead just on the matter of you calling and wanting it 
moved, if you paid me. As to whether I would do that for anybody 
else I say that not very many people have an oil terminal these days. 
But from a practical standpoint that is what I am in business to .lo " 
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Later on Mr. Winslow testified: "We have a t  one time or another, 
and still will now, haul for any of those major companies or the 
shipper a t  those points under an agreement suitable t o  us and suit- 
able to them. In  other worcts, we hold ourselves out to serve them if 
we can come together on the terms and agree on the terms of service, 
the price they will pay and the volume." 

The evidence is clear and undisputed that Gatco transports goods 
only by contract specifically negotiated with the particular shipper 
by means of submitting bi& for the work. Craitco is the sole judge of 
those i t  wan& to haul for, and those i t  does not want to haul for. 
1Mr. Winslow testified: "I liave got to be a little careful not to step 
on the toes of people we liave to work with." He also testified: "I 
wouldn't want t o  offend ithe Inland Water Department of ESYO.'' It 
Yeems the plain inference is G a h o  would choose not to contract with 
any one that  would, interfere with its negotiating contracts with Esso. 
The evidence supports this finding of fact by the Commission: "Gatco 
holds itself out to transport oil and petroleum produchs by barges for 
any person, firm or corporation upon call if i t  can agree on contract 
terms and if such transportation will not interfere with its other con- 
tracts, and if it has the equipment available." 

There is nothing in t.he record to indicate that  Ga.tco held itself 
out as willing to  transport goods for all who might apply, or that 
it would carry for any one without first voluntarily entering into n 
specific contract for such carriage. A study of the entire record shows 
that Gatco is a private or contract carrier as distinguished from n 
rommon carrier. 

The finding of fuc t  by thc Commission that "Gatco's course of 
dealing in business is that  of ti common carrier on the inland water- 
ways of the State," and  it,^ conclusion of law that "Gatco holds it- 
self out, and is engaged as a common carrier in intrastate commerce 
in transporting for compensation petroleum products in bulk for all 
persons, firms, and corporations from one point in the State along the 
inland waterways of the St-ate to other points in the State," are un- 
supported by competent, material and substantial evidence in view 
of the entire record as wbmitted. 

The judgment below is reversed. The brief of the Co~nmission states 
.'t3he jurisdiction of the Utilities Commission in this case is dependent 
lipon a finding that  Gatco is a common carrier, etc." The Superior 
Cmrt will remand the proceeding to  the Commission, with a direc- 
tion t . ~  the Commission to dismiss the order to show cause for lack 
of jllri~diction in thc Commission, in accord with this opinion. 
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Reversed with Direction to Remand to Utilities Commission for 
Dismissal. 

HIGGINS, J., not sitting. 

I R L E N E  H. HARRISON v. MATTIE F. WINSTEAI) A N D  WCII)ENTAI. 
LIFE INSURANCE COMPANY. 

(Filed 4 November, 195%) 

1. Evidence 9 11: Insurance § 24a- 
In  a n  action by the person substituted a s  beneficiary ill u policy of 

life insurance to recover the policy and proceeds a s  against the original 
beneficiary after the death of the insured, the original beneficiary is 
precluded by G.S. 8-61 from testifying to the effect that  she had the 
policy in her possession and was holding same a s  security for a lonn 
to insured and for premiums paid by her on the policy, s inw ~ u c h  testi- 
mony tends to establish a n  oral assignment of the policy to her nh 

security, she being a party to the action and having a direct perilniary 
interest in the outcome. 

Z. Insurance 8 24a- 
I n  the absence of the establishment of a n  ellforceable contract be- 

tween claimant and insured assigning the policy a s  security, the pay- 
ment of premiums by claimant is alone insufficient to create a lien on 
the policy or its proceeds. 

3. same- 
Where a policy of insurance provides that insured hiis a right 10 

change the beneficiary without the consent of the beneficiary, the benefici- 
ary has no interest in the contract during the life of the insured, but a 
mere expectancy. 

HIonINs, J., not sitting. 

APPEAL by defendant from Mattie I?. Winstead from Paul, J., M:UCII 
Civil Term, 1959, of WILSON. 

This action was instituted to obtain possession by Claim and Deliv- 
ery of a policy of life insurance and to recover the death benefits pay- 
able thereunder. The plaintiff is the widow of the insured. The &- 
fendant appellant, Mattie F. Winstead, is the mother of the insured. 

The po!icy in question, No. 91922, was issued by the defendant 
Occidental Life Insurance Company, in the face amount of $2,000, 
on the life of William R. Harrison. I t  is dated 3 October 1940. The 
mother of the insured was originally named beneficiary. 
On 30 April 1947 the insured executed a written request to change 
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the beneficiary to his estate. This request was filed by the defendant 
Insurance Company but was not endorsed on the policy. On 11 July 
1958 the insured executed another request to  change the beneficiary 
to Mra William Roman Harrison (Arlene Hinnant Harrison), his 
wife. The defendant Insurance Company approved this change and 
waived presentation of the policy for endorsement. 

The insured died on 17 July 1958. On 24 July 1958, his widow, Arienc 
H. Harrison, instituted this action for the recovery of the policy and 
its proceeds, which she claimed as beneficiary. The defendant Mattitic 
F. Winstead in her answer asserted a counterclaim alleging tha t  she 
held a lien on the policy for moneys loaned and premiums advanced 
and was entitled to  have the proceeds of the policy applied to thc 
satisfaction of her lien. By consent, the defendant Insurance Company 
paid the proceeds into the hands of the Clerk of the Superior Court 
pending the outcome of bhis action. Therefore, reference he r~ ina fk r  
made to the defendant shall mean Mattie F. Winstead. 

At  the trial below the court refused t o  permit the defendant to offer 
any evidence before the jury, either oral or docun~entary. concerninr: 
her payment of premiums to the defendant Insurance Company. 

Upon conclusion of the evidence, the court granted the plaintiff'. 
motion for nonsuit of the defendant's counterclaim, declined to suh- 
mit issues tendered by the defendant as t o  the existence and, amount 
of her lien, and peremptorily charged the jury t o  ansver t , h ~  wsues 
in favor of the plaintiff. 

From judgment on the verdict the defendant appealfi, 3,nwgning 
error. 

Lamb, Lamb & Daughtridge for plaintiff. 
Battle, Winslow Merrell. Scott & Wiley; C a w  R. Gibbons for dc- 

fendant. 

DENNY, J. It appears from the proffered evidence that  when t h c  
insured requested the insurer in April 1947 to change the benefioiary 
from his mother, Mrs. Mattie F. Winstead, to  his estate, the In-  
surance Company wrote the defendant, who had possession of the 
policy, t o  send the policy in to the insurer in order that  i t  might en- 
dorse the requested change of beneficiary thereon. The defendant did 
not comply with the request of the insurer, therefore, the Insurance 
Company waived this requirement and noted the change of beneficiary 
on its records. It followed the same procedure in July 1958 when it 
chmged the beneficiary from the insured's estate to  his wife, the plain- 
tiff herein. There is no controversy about the insured having had full 
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authority to change the beneficiary in the policy without the consent 
of the original beneficiary. 

The &fendant offered in evidence a letter, identified by an officer 
of the Insurance Company, which she wrote to i t  in response to the 
above request in connection with the change of beneficiary in 1947. 
The letter stated, "I have in my possession policy No. 91922 on the 
life of William R. Harrison. I am beneficiary and have made all pay- 
lnents on this policy and I intend to protect my rights." On objection 
t.0 the introduction of lthe letter, the objection was sustained and the 
defendant excepted. I n  addition to the above letter, the defendant 
offered in support of her alleged counterclaim testimony to  the effect 
t,hat she had had possession of the insurance policy in question ever. 
since i t  was issued, and that she had paid the premiums thereon; that 
the reason she had possession of the policy, it was held as security 
for a loan of $150.00 which she had made to the insured and for 
premiums she had paid. She offered canceled checks in evidence as 
proof of payment by her t o  the Insurance Company of the premiums 
on the policy, which payments, according to her proffered evidence, 
totaled $1,473.75; she further offered to testify that  she was due In- 
terest on the premium payments of $829.38, or a grand total of 
$2,303.13 All of this evidence was excluded on plaintiff's objection 
and the defendant entered exceptions thereto. 

In  light of tlhe proffered evidence, we must determine (1) whet11t.1. 
or not the "dead man's statute," G.S. 8-51, precludes the defendant 
from testifying to an alleged assignment of the policy of insurance 
involved herein by the deceased insurer t o  her as security for an nl- 
leged loan made by the defendant t o  the deceased, and as security 
for the alleged repayment of premiums advanced by her; (2) if she 
is so precluded, whether or not evidence by the defendant t o  the effect 
that  she retained 'possession of the insurance policy in question from 
its issuance until the death of the insured and paid all lihe premiums 
thereon, is d c i e n t  t o  carry the case to  the jury for its determination 
3s to whether or not the defendant does have a lien on said policy 
and the proceeds payable thereunder. 

We concede that  the authorities in this country are in sharp con- 
flict as to the rights of parties upon evidence similar to that  revealed 
on the record, before us, 122 A.L.R., Anno.-Competency of Witness 
-Insurance Proceeds, page 1300. However, i t  is our duty to determine 
the rights of tihe plaintiff and the defendant in this action in light, of 
our own decisions bearing on the questions posed. 

I n  the case of Watts v. Warren, 108 N.C. 514, 13 S.E. 232, the 
action was instituted by creditors of the intestate against his admin- 
istrator md others, In the lifetime of the intestate, he obtained a 
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policy of insurance on his life, payable to him and for his own benefit, 
dated 15 March 1888, for the sum of $15,000. On 29 March 1889, he 
assigned, transferred andl delivered this policy of insurance to  his 
two brothers, the defendants W. A. and Frank Warren, "for valuc 
received." No particular consideration was recited. The estate of the 
intestate was insufficient to pay his debts and the costs of the admin- 
istration. The Court said: "There was * * " some evidence " " " 
tending to prove that the assignment of the policy of insurance was 
made as a security for the reimbursement of the defendants (the 
Warrens) on account of premiums they might pay as required by the 
policy, andl to pay certain debts and discharge certain liabilities of 
the intestate. Therefore, the evidence proposed by the defendants, and 
which was rejected, tending to prove what sums of money the de- 
fendant W. A. Warren had paid on account of the default of his 
brother, was relevant and material, as was also the other evi- 
dence so proposed and rejected tending to show what debts of the 
intestate the defendants (the Warrens) had paid for him. Such evi- 
dence, if it had been received, would have tended, in some measure, 
to prove a consideration, and the amount thereof, for the assignment 
of the policy, and that the same was made in good faith and for a 
lawful purpose. * * * 

"It was insisted, however, that the evidence so rejected came with- 
in the inhibition of the statute (The Code, sec. 590, now G.S. 8-51), 
and was not competent, because the witnesses were interested in the 
event of the action adversely to the deceased person, * * *. 

'(The court properly held that the witness W. A. Warren was not 
a competent witness to testify as to the contract of assignment of 
the policy of insurance and the consideration thereof agreed upon, 
because such testimony would clearly come within the inhibition of 
the statute just cited. But there is some evidence of the witnesses other 
than the defendants, the Warrens, whose proposed testimony was 
rejected, going to prove that the intestate made the assignment in 
question not for any fraudulent purpose, but for a valuable considera- 
tion, such as that  above mentioned. The defendants, the Warrens, 
mere not competent witnesses to testify as to the contract of assign- 
ments, because the deceased assignor could not testify in his own 
behalf and contradict them as to 'a personal transaction or com- 
munication' between him and them. The obvious purpose of the sta- 
tute is to prevent the surviving interested party, in such cases, from 
testifying as to such (personal transaction or communication' because 
the deceased party cannot." Blake v.  Blake, 120 N.C. 177, 26 S.E. 
816; Bright v. Marcom, 121 N.C. 86, 28 S.E. 60; Wilson v.  Feather- 
ston, 122 N.C. 747, 30 S.E. 325; Davidson v. Bardin, 139 N.C. 1, 51 
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S.E. 779; Brown v. Adams, 174 N.C. 490, 93 S.E. 989; Price v. Pyatt ,  
203 N.C. 799, 167 S.E. 69; Wilder v. Medlin, 215 N.C. 542, 2 S.E. 2d 
549; Peek v. Shook, 233 N.C. 259, 63 S.E. 2d 542; Collins v. Covert, 
246 N.C. 303, 98 S.E. 2d 26. 

I n  the instant case, the defendant undertook to testify in her own 
behalf as  to why she had possession of the policy. She testified in the 
absence of the jury that she was holding the policy as security for 
a $150.00 loan and for the premiums she had paid. She was clearly 
incompetent to testify to any transaction between her and her son 
tending to show that  he made an  oral assignment of the policy to 
her as  security for the $150.00 loan or as security for the repayment 
of the premiums paid by her to keep the policy in force. Furthermore, 
she is not only a party to the action, she has a direct pecuniary in- 
terest in the outcome of the litigation. Cartwnght v .  Coppersmith, 
222 N.C. 573, 24 S.E. 2d 246. I n  fact, the defendant in her supple- 
mental brief concedes that  the provisions of G.S. 8-51 prevent her 
from proving an express contract creating a lien on the policy and 
its proceeds. This being true, she contends that  the facts are sufficient 
to create an  implied lien. 

Under our decisions, i t  would seem tha t  if the defendant had ob- 
tained a written assignment of the policy in language comparable 
to  that  contained in the assignment in the case of W a t t s  v. Warren, 
supra, the evidence with respect to the payment of premiums to the 
insurance company would have been competent. Hardison v. Gregory, 
242 N.C. 324, 88 S.E. 2d 96. I n  this jurisdiction, however, in the 
absence of an enforceable contract entered into between the defend- 
an t  and the insured, the payment of premiums alone is insufficient to 
create a lien on the policy and its proceeds. Sorrel1 v .  Woodmen of the 
World, 209 N.C. 226, 183 S.E. 400; Pollock v. Household of Ruth,  
150 N.C. 211, 63 S.E. 940. 

Where a policy of insurance provides that  the insured has the  right 
to change the beneficiary without the consent of the beneficiary, the 
beneficiary has no vested, interest in the insurance contract during the 
life of the insured, hut has a mere expectancy. Sudan Temple v. 
CTtnphlett, 246 N C. 555 ,  99 S.E. 2d 791. 

In  Pollork v. Hoiisehold of Rufh, supra, the brother and sister of 
the deceased had been originally designated as beneficiaries in the 
policy involved. They had paid a p a ~ t  of the premiums; the deceased 
had pa.d .ome nf them, and the local lodge paid some of the premiums 
from hrndq nllowd thc deceased from sick benefits due her. About 
n week lwfore her (loath, the insured caused the name of Katie Hardy 
to be subtitutcrl in the policv in place of the original beneficiaries. 
I n  upholding a i u d ~ m e n t  in favor of the substituted beneficiary, this 
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Court said: "There may be, and not infrequently are, facts and, cir- 
cumstances existing which would raise an equity in the original bene- 
ficiary and which would justify and require a court t o  interfere for 
his protection; but the authorities are very generally t o  the effect that  
the mere payment of the premiums and dues for a time, without more, 
and in the absence of a binding contract that the beneficiaries then 
designated should receive the proceeds of the policy or the benefits 
arising therefrom, would not support such a claim. Thus, in 29 Cyc., 
128 - 129, the author says: 'An equity in favor of the original benefi- 
ciary precluding the substitution of another in his place may rest on 
n contract, between him and the member, based on a sufficient con- 
sideration, by which he is to receive the benefits. Thus, if a member 
designates a beneficiary or, having designated a beneficiary, delivers 
the certificate to him, on an agreement that he shall receive the bene- 
fits in considerat,ion of past advances made by him, or present or 
future advances, or in consideration of his promise to  pay dues and 
assessments. which promise iz fulfilled, the member can not thereaftel. 
substitute :* different person as beneficiary. However, the fact that 
the person originally designated incurs expenses with reference to the 
transaction on the faith of the designation, as by paying dues and as- 
sessments t o  keep the certificate alive, does not prevent the substi- 
tution of a new beneficiary in his place, in the absence of a contract 
that he is to receive the benefits, nor does the fact that  the member 
delivers the certificate to the beneficiary as ti gift preclude him from 
subsequently substituting a new beneficiary.' 

"An application of the principles stated fully justifies the court 
in entering judgment of nonsuit. There is no provision of law, general 
or special, and no rule of the company or stipulation of the policy 
which forbids the change that was made in the present case; and 
there are no f a m  or circumstances which show that  the payments by 
the original beneficiaries were made under any contract or agreement 
with the insured t,hat would give plaintiffs any right to the relief which 
they seek ' 

Likewise, in the case of Sorrell 21. Woodmctz of the World, supra, 
the original certificate of insurance on the life of Albert V. Sorrell, 
was issued on 27 March 1913. Quinnette Sorrell, wife of Albert V. 
Sorrell, was designated as beneficiary in the origlnal certificate. Some- 
time after the issuance of the original certificate, the insured stopped 
paying the dues and assessments required to  keep said certificate in 
force. Thereupon. Quinnette Sorrell, as the beneficiary, paid the dues 
snd assesments until the certificate was exchanged for a new certifi- 
cate on 1 June 1929. She continued to  pay all the dues and assessments 
required Ito keep the new certificate in force, until her death on 11 
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September 1933. The sums paid by Quinnette Sorrell amounted to 
more than $459.00. At  her death she left a will bequeathing to her 
nephew, J. Bostwick Cooke, all her personal property, including this 
insurance policy. Thereafter, until the death of the insured, the nephew 
paid all the dues and assessments required t o  keep the insurance in 
force. 

After the death of Quinnette Sorrel1 no other beneficiary was deelg- 
nated. There was a provision in the policy as follows: " if 
there be no surviving wife, children, or adopted children (and there 
were none), such benefita shall be paid to  the next living relative" in 
the order named therein. It so happened that  the nearest relative of 
the insured was his brother, the plaintiff Quint L. Sorrell. Judgment 
was entered awarding the plaintiff the entire proceeds from the cer- 
tificate of insurance in the sum of $667.57. On appeal to  this Court, 
Connor, J., speaking for the  Court, said: "The defendant J. Bodwick 
Cooke " * is not entitled to the sum due on the certificate, or to any 
part of said sum. He  claims under the last will and testament of 
Quinnette Sorrell, deceased, who was the beneficiary designated in 
the certificate prior to her death. At  no time during her life did she 
have any vested interest in the certificate which she could bequeath 
by her last will and testament. * " 

"Neither Quinnette Sorrell nor the defendant J. Bostwick Cook? 
had any lien on the certificate or on the sum due on the certificate, 
for the sums paid by them as  dues and assessments required to keep 
the certificate in force." 

The appellant herein cites Hooker v. Sugg, 102 N.C. 115, 8 S.E 
919, as authority to  the effect that  where one of several beneficiaries 
has paid premiums on a life insurance policy, that  person is entitled 
to be repaid the full amount of the premiums paid by him from the 
proceeds of the policy. We do not interpret the opinion in this case 
t o  hold that the payment of premiums in the absence of a contract 
would entitle the one who paid the premiums to  recover the sums 
paid out of the proceeds of the policy. It appears that  the feme plain- 
tiff and I~cr  brother paid the premiums on the policy from the time 
i t  was issued until the death of her brother during the lifetime of their 
father. Tl~ereafter, the feme plaintiff paid all premiums on this policy 
until the ticath of her father, the insured. Another policy had been paid 
up on the life of her father, details of which are not pertinent here 
It docs not appear that the provisions of G.S. 8-51 were involvedl or 
that  the feme plaintiff claimed a lien on the proceeds of policy for 
the s u m  sllc had paid to keep the policy in force. The case was heard 
on an ~g recd  statement of facts. The opinion simply states: "The 
feme plaintiff and her brother paid the premiums on the last policy 
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up to the death of her brother, and herself alone the premiums there- 
after to her father's death, in the sum of $297, and i t  was agreed that 
she shall be reimbursed out of the funds derived under that policy." 
We do not construe this case as controlling in any respect on the facts 
in the present case. 

In light of our decisions and the facts disclosed on the present 
record, we are of the opinion that the court below properly excluded 
the evidence which is made the basis of several of the defendant's 
assignments of error. It must be conceded that the failure of the de- 
fendant to have a valid and enforceable contract with her son, with 
respect t o  the payment of premiums on the policy of insurance involv- 
ed, has resulted in a serious and unfortunate loss to her. Even so, 
the judgment as of nonsuit on the defendant's counterclaim will be 
upheld, and in the trial of the plaintiff's cause of action no prejudicial 
error has been shown that would justify a new trial. 
1.; c:%Jr. 

HIGGINS, J., not sitsting. 

GOOL) WILL DISTRIBUTORS (NORTIIEKN), INC. V. JAMES S. CURRIE, 
C , o n r n r ~ s s ~ o a ~ ~ ~  OF REVEKUE OF THE STATE OF NORTII CAROLINA. 

(Filed 4 November, 1959.) 

1. Pleadings !?J 28- 
Motion for judgment on the pleadings is in the nature of it demurrer 

and raises the question of law whether the uncontroverted facts alleged 
in the pleadings entitle plaintit? to judgment. 

2;. Same- 
Where it is determined that plaintiff's motion for judgment on 111e 

pleadings should have been denied, but the action is not dismiswd be- 
cause the defective statement of a good cause of action might be aided 
by amendment, held defendant is entitled to a dismissal if plaintiff fails 
to amend, since the prior judgment determines that  upon the facts 
alleged plaintiff is not entitled to recover, and evidence of additional 
faots could avail plaintiff nothing if such evidence be not supported by 
allegation. 

3. Taxation ij 17- 

In  cases involving carry-forwwd loss deductions on the part of a 
corgoration resulting from a merger, the courts will look beyond the 
corporate facade and to substance rather than form. 

4. Same- 
A corporation resulting from a merger is not entitled to deduct from 
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its taxable income loss carry-over of one or more of its constituent cor- 
Dorations unless there is a continuity of the business entemrise which 
has not been altered, enlarged, or materially affected b ~ -  the merger. G.S. 
105-147 (9) ( d )  . 

5. Sam~Merged corporation held not entitled to losn carry-over of con- 
stituent corporation under tacts of this case. 

Where three separate corporations operating in sepaiwte territories, 
with some overlapping, a r e  merged, and the corporation resulting from 
the merger carries on business of the same type and kind in the same 
territory a s  had the three constituent corporations before the merger, 
with the same stockholders holding stock in the same proportion, held 
by reason of the merger a new and more expansive enterprise exists, which 
new enterprise did not suffer the loss of any of its constituent corpora- 
tions, aml there is no continuity of business enterprise so  a s  to entitle 
it  to c a r q  over the locis of one of its constituent corlnwations in com- 
puting its income tax. 

The statutory grovi~iou for a loss carry-over is purely :l matter of 
legislative grace, and such provision will not be construed so  a s  to give 
a "windfall" to a taxpayer who happeus to hare merged with other 
mrporations and thus gire it a tax advantage over other corporations 
which have not merged. 

,HIQGIN~, J., not sitting. 

APPEAL by defendant from Cn-wet?, S. J., April,' 1959 Tern], of 
GASTON. 

This is an action to recover income taxes paid, under protest. The 
case was heard upon the facts alleged in the complaint and facts 
stipulated. 

From judgment in favor of plaintiff for recovery of the tax pay- 
ment with interest thereon, defendant, Commissioner of Revenue, 
appealed and assigned error. 

Basil L. Whitener and Wade W .  .iWitchem for phin t i f ,  appellee. 
dt tmney General Seawell and Assistant Attorneys General Abbott 

and Pullen for defendant, appellant. 

MOOHE, J. This case was before this Court a t  the Fall Term, 1957. 
Distributors v .  Shaw, Commissioner of Revenue, 247 N.C. 157, 100 
S.E. 2d 334. Subsequently James S. Currie, Commissioner of Revenue, 
was, by consent, substituted as party defendant for former Commis- 
sioner Eugene G. Shaw. 

A decision of the questions presented on the present appeal requires 
a brief review of the pleadings and a his to^ of t.he proceedings had 



1 22 I N  T H E  SUPREME COURT. [251 

herein. However, the former opinion should be considered in connec- 
tion with the discussion here. 

The complaint, filed 30 November 1956, alleges substantially the 
following facts: 

The three corporations hereinafter named were, prior t o  1 July, 
1954, aeparate and distinct corporate entities chartered by and doing 
business in North Carolina. On 1 July, 1943, Catholic Books (North- 
east), Inc., andl Good Will Distributors (Mid-Atlantic) , Inc.,-here- 
inafter referred to  as ('Mid-Atlanticu-merged with and into Good 
Will Distributors (Northern), Inc.,-hereinafter called "Northern1'-- 
thus forming the resulting corporation, the plaintiff in this action. The 
merger was effected pursuant to the then G.S. 55-165. Mid-Atlantic 
suffered a net economic loss of $9,587.75 during its fiscal year ending 
31 October, 1963. A portion of this loss was carried forward as a de- 
duction from the net taxable income of $1,758.93 realized during the 
period from 31 October, 1953 to date of merger. There remained a net 
economic 1 ~ s  of $7,828.82 a t  the time of the merger. Plaintiff, North- 
ern, in its income tax return for the fiscal year ending 31 October, 
1954, deducted blid-Atlantic's pre-merger loss of $7,528.82 from 
Northern's net taxable income. G.S. 105-147 (6) (d)-now G.S. 105- 
147(9) (d) .  The Commissioner of Revenue did not allow the deduc- 
tion and asaeseed plaintiff with $564.28 additional income tax. Plain- 
tiff paid this under protest and sued to  recover the amount with in- 
terest. G.S. 105-267. 

Defendant demurred to the complaint on the ground that  i t  "fails 
to state sufficient facts to constitute a cause of action." At the March 
Term, 1957, of the Superior Court of Gaston County the court over- 
ruled the dernurrcr. The defendant then answered the complaint, ad- 
mitted al! the fectual allegation@ and denlied only the legal conclu- 
sions dated therein. At the May Term, 1957, plaintiff moved for 
judgment. on the pleadings. The motion was allowed and judgment 
was rendercrl In favor of plaintiff. Defendant excepted and appealed 
On appcs! tlhis Court reversed the judgment of the Superior Court 
but did not, dismi6s the action. Distributors v. Shaw, Commissioner of 
Revenuc, supra. The opinion dated,  inter alia: "The facts alleged 
are important in determining the right (to deduct), but of equal or 
greater importance to that right are facts not alleged. (Parentheses 
ours.) We w e  not called upon to  determine what relief, if m y  
idaint,ifT rrr~d~t he entitled to  upon a further development of the facts." 

Thrh cast. WAS not again heard in Superior Court until f i e  April 
Ter~fi, 1959 In the meanwhile there watl no amendment to the com- 
plaint and no motion to amend. When the case was called for trial 
defendant moved to  dismiss the action. The motion was overruled 
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and defendant excepted. This exception is the basis of t h e  rimt as- 
signment of error on this appeal. 

Defendant's position is staked in his brief as follows: ' (T)here 
having been no motion t o  arnend the complaint and no amendment 
to the complaint in all of the intervening time (some 17 mon th ) ,  it 
would seem inescapable that, if plaintiff was not entltled to recover 
according t o  the decision of the Supreme Court, the defendant, was 
entitled t o  have the action dismissed. . . . Appellant contends that  
the denial of his motion mas error as bcing directly opposed ia the 
decision of the Supreme Court." With this contention we agree 

When the case was here before the only question for decision was 
whether or not plaintiff was entitled to judgment on the pleadings. 
Our Court held tha t  i t  was not. 

"A motion for judgment upon the pleadings is in r h t -  ndt,ul-tL of a 
demurrer ore tenus . . ." North Carolina Practice and Procedure: 
McIntosh (Second Edition), TTol. 1, section 1261, p 702 In Es-ickson 
v. Starling, 235 N.C. 643, 656, 71 S.E. 2d 384, i t  is <aid- "A motion 
for judgment on the pleadings 1. in the nature of a demtrrer (Citing 
cases). I ts  function is to  raise this issue of law: Whether the matters 
-et up in the pleading . . . are sufficient in law to constitute a cause of 
:&on. . . . (Citing cases) . On a motion for judgment, on the 
pleadings, the presiding judge should consider the pletidings, and noth- 
ing else. (Citing authorities) " A careful reading of the* former opin- 
ion In this casc indic~te* that thc  Court considered the motion for 
ludgment on thc pleadmgs a demun.er. I t  ruled in effect, that, the 
complaint was insufficient to support a judgment in favor of plain- 
tiff, but the action r\ as not dismissed. On demurrer nn action will 
not be dismissed unles- thc allegations of the complmnt affirmati~ely 
disclose a defective causc of action, that  is, that  plaintiff has no 
cause of action against the defendant. Skipper v .  ('heatham,, 249 
N.C. 706, 711, 107 S.E. 2d 625. 

I n  the former opinion this Court declared a ~ .  a general rule of law 
that the resulting corporation in a merger may not bring iorward as 
x deduction against nct taxable Income an economic loss of a con- 
stituent corporation. It also indicated that  there are exceptions to 
this general rule. Therefore the action was not dismissed on the p- 
>ibility that  plrtintiff, by amendment of the complaint, might bring 
Itself withln an exception. 
-4 complaint, t o  withstand a demurrer ore tenus for failure to state 

a cause of action, must allege ultimate facts sufficient within thm- 
selves, if uncontroverted, to  support a judgment final or s judg- 
ment and inquiry. And if cridencr i~ offered upon trial, i t  must 
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conform to  the pleadings. Allegations and proof must correspond. 
Tarlton v.  Keith, 250 N.C. 208, 306, 108 S.E. 2d 621. 

Since the plaintiff in the case sub judice did not seek to amend 
its complaint, i t  must be presumed that any further ultimate facte 
i t  might have alleged would not improve its position. No amount 
of proof, of whatever kind or nature, could supply the deficiencies 
of a defective complaint. The court erred in overruling the motion 
to dismiss. 

Even so, plaintiff contends that  its understanding and interpre- 
tation of the former opinion of this Court in the case a t  bar is that  
plaintiff would "be permitted to offer proof . . . in support of the 
existence of the ultimate facts alleged in the complaint." There- 
fore, we are constrained to consider this appeal also in the light of 
the facts stipulated dehors the complaint. 

After Judge Craven had overruled the motion to dismiss, de- 
fendant, without waiving his exception to the overruling of the mo- 
tion, stipulated the following facts in addition to those alleged in 
the complaint: 

"That prior to the merger each of the constituent oorpor- 
ations and Good Will Distributors (Northern), Inc., were en- 
gaged in the distribution of books and Bibles through the media 
of independent contractors and franchise dealers. They were 
engaged in the same kinds of business, in fact, in identical 
businesses but in different territories, with some overlapping in 
certain of the territories. After the merger the same character 
of business .was conducted in the same territories in which con- 
stituent companies had operated prior to the merger. 

"The relative net worth of the different corporations on the 
date of the merger was as follows: 

"Good Will Distributors (Northern), Inc., did not close its 
books. I t s  earned surplus account as of October 31, 1953, (the 
end of its first year of operation) showed a deficit of $18,855.06, 
which 8s n part of the economic loss carry-over was not dis- 
allowed by the State. At the date of the merger Good Will 
Distributors (Mid-Atlantic), Inc., had a deficit of $7,659.79. At 
that date, Catholic Books (Northeast), Inc., had a surplus of 
$8,703.49. 

"At the date of the merger there was brought forward from 
the constituent corporations unrealized profits as follows: 

"Catholic Books (Northeast), Inc., $459,042.06; 
"Good Will Distributors (Mid-Atlantic) , Inc., $169.03; 
"Good Will Distributors (Northern), Inc., $35,903.15. 
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"There was a continuity of ownership and continuance of the 
same business after the merger in that the same owners or per- 
sons held the businesses in the same proportion after the mer- 
ger as before. The succeeding business was a continuation with- 
out change of the merging businesses." 

The Court, in its former opinion herein, speaking through Rodman, 
J., stated the law with logic and clarity as i t  relates to the merite 
of this case. We repeat now only so much thereof as is necessary 
in applying the law to the case as enlarged by the facts stipulated. 

The pertinent North Carolina statute provides: "In computing 
net income there shall be allowed as deductions . . . Losses in the 
nature of net economic losses sustained in either or both of the two 
preceding income years arising from business transactions or t o  
capital or property . . . (T)he purpose in allowing the deduction 
of net economic loss of a prior year or years is that of granting 
some measure of relief to taxpayers who have incurred economic 
misfortune or who are otherwise materially affected by strict adher- 
ence to the annual accounting rule in the determination of taxable 
income. . . ." G.S. 105-147(6) (d) - now G.S. 105-147(9) (d) .  

The Congress had previously enacted a similar provision appli- 
cable to federal income taxes. That provision has been the subject 
of many decisions of the United1 States Courts. In the former opinion 
of our Court in the instant case there is quotation with approval 
from Libson Shops v.  Koehler (1957) 353 U.S. 382, 1 L. Ed. 2d 924, 
77 S.C. 990, and with respect thereto our Court said: "We think 
the reason there assigned for denying the right to deduct is mund 
and is applicable to the facts of this case." In  the Koehler case 
sixteen separate corporations, engaged in the sale of women's ap- 
parel a t  separate looations in two states, merged with plaintiff, a 
corporation created to provide management services for the sixteen. 
after  the merger plaintiff conducted the entire business as a single 
enterprise. Prior to the merger the sixteen sales corporations were 
operated separately and filed separate income tax returns. The fitock 
of all the corporations was owned by the same individuals in the 
same proportions. After the merger the individuals owned the stock 
in the resulting corporation in like proportion. The plaintiff, result- 
ing corporation, after the merger, deducted pre-merger operating los- 
w of three constituent corporations from post-merger income of 
plaintiff. The Commissioner of Internal Revenue disallowed the de- 
ductions. The United States Supreme Court said: "We conclude the 
petitioner is not entitled to a carry-over since the income against which 
the offset is claimed was nolt produced by substantially the same 
businesses which incurred the losses." 



We take note here that the Court In the Koehler caw did not 
b a ~  its decision on the theory that  plaintiff was not the "same tax- 
able entity" m those corporations whlch suffered the loss. It did 
not, reject the separate entity theory in express terms, but chose 
to place the decision on other grounds. We do not reject that  theory. 
There are situations in which judice may well require its applica- 
tion. But  we ladhere to  the reasoning in the Koehle~ case as the 
basis for decision in the case before us. 

As in the  Koehler case, Courts, in cases involving carny-forward 
lass deductions, have been inclined to look beyond the corporate 
facade and t o  substance rather than form. The principle is well 
stated in Cotton Mills v. Commissioner of Interncd Revenue, 61 F. 2d 
291, 293, as follows: ". . . (U)nless the Courts arc very rareful to re- 
gard substance and not form in matters of taxation, there 1.: grave dan- 
ger on the one hand that the provisions of thc tax l a w  n.111 be evaded 
through technicalities and on the other that  t.hey will work unreason- 
able and unnecmsary hardships on the taxpayer. . . . iCit,ing c a m )  
. . . T o  permit the deduction in thc consolidated return of affiliates 
or in the return of a corporation succeeding to their nghtcj by merger 
would open the door to  tax evasion by permitting a corporation with 
taxable income to escape taxation by the simple expedient, qf aquir- 
jng a business which had sustained losses in past years.'' 

Thc decision in the Koehler casc rests on a lack or ..ontinuit!- 
of business enterprise." This expression has a definite .LPI: well de- 
fined meaning There is continuity of business enteqmw uhen the 
income producing busincs has not been altered, enlarged x matmi- 
ally 'nffeoted by  t h e  mergey. Two C&SCF will illustrate the p i n t .  In 
Manufnct?~ring Co. 1 1 .  ti. S., 233 F. 2d 493, a corporation wa.9 en- 
gaged in manufacturing fiber?. It desi~wl to  incorporwtc in :mother 
state t o  avoid certain provisions of the franchise statutc of it8 home 
state. A corporation mas fonned in thc other state with s n  author- 
iced capital stork of 450,000 shares a t  a par value of $2.50 each. It 
i m e d  400 .sh:trc.: to  the ninnufacturing corporation for $1.000.00. Thc 
manufacturing corlmration then merged with the new ~.orporation. 
the plaintiff. After the merger plaintiff claimed thc r g h t  to de- 
duct from net taxable inconle a prc-merger ecoiiomic loss 311stained 
by the constit,uent manufacturing corporation. The Court allowed 
the deduction on the ground that  the resulting corporation, prior to 
t,he merger, owned no property except the $1,000.00 and engaged 
in no business. The income producing business was unchanged by 
the merger. In  ~ubstance there was no change in business, only a 
change in namc. In Cotton Mills v. C'ommissioner of Internal Re- 
venue, supm, a corporation was engaged in the textile businw. I t  
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suffered a substantial economic loss and could not pay its creditors. 
A holding company was organized to avert financial disaster. Through 
this device creditors were induced to take stock in lieu of their 
claims. The manufacturing corporation was merged into the hold- 
ing oompany. The resulting corporation brought forward the pre- 
merger economic loss of the constituent manufacturing company as 
a deduction from post-merger net income. This was allowed by the 
Court. The Court said: "If i t  had owned any business or property 
other than the stock and obligations of the (constituent corporation), 
there would be reason for denying to the corporation resulting from 
the merger the right to deduct such loss from its income." (Paren- 
theses ours.) 

Where there has been a merger of corporations, the resulting cor- 
poration may not deduct from its post-merger net income the pre-merg- 
er economic loss of its constituent corporations unless there is a "con- 
tinuity of businem enterprise" as above defined. 

In  the judgment in the instant case the court concluded that. 
there wsl, cont.inuity of business enterprise and said ". . . such con- 
tinuing business entity i~ entitled and permitted to carry over the 
net economic loss of the merged corporation as a deduction . . ." The 
f ads  do not support this conclusion. It is true that  the constituent 
corporations, before the merger, and the resulting corporation, after. 
the merger, engaged in .sales and distribution of Bibles, books and 
literature of the same type and kind, the resulting corporation con- 
ducted business in the same territory as had the three constituent 
corporations before the merger, the resulting corporation had the 
same stockholders as the constituent corporations before the mer- 
ger and the stockholders owned stock in the same proportion as' be- 
fore. But this does not constitute "continuity of business enterprise" 
according to the meaning of that term as applied in such cases. 

The facts in thi's case are anahagous with those in the Koehlel* 
case. Before the merger the three corporations operated in separate 
territories, though somewhat overlapping, made separate incomw and 
filed separate income tax returns. By virtue of the merger a larger 
and more expanded business came into being and included all of lthe 
former income producing businesses. There was no continuity of the 
business of either of the constituent corporations. By reason of the 
merger a new and more extensive enterprise has emerged. This new 
enterprise did not wffer the loss andl cannot claim a deduction there- 
for. 

As w w  said in tile former opinion of thia Court in the instant 
case, the enactment of loss carry-over legislation by the General 
Assembly was purely a matter of grace. The provision should not be 
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"construed to give 'a 'windfall' to  a taxpayer who happens to have 
merged with other corporations." Its purpose "is not to give a merged 
taxpayer a tax advantage over others who have not merged." Libson 
Shops v.  Koehler, supra. 

The judgment below is reversed and plaintiff's notion is dismissed. 
Reversed and action dismissed. 

HIWINB J . ,  not sitting. 

KING OODDARD v. BLANOHE WILLIAMS. 

(Filed 4 November. 1959.) 

1. Antomobiles 88 80, 46- 
Where there is testimony that the accident in suit occurred aloug :I 

highway in a thickly populated area with residences and business estab- 
lishments fronting thereon, a t  least some residences being side by side. 
the court is required to submit to the jury the question of whether the 
area was a residential district as defined by G.S. 20-38 (w) (l), and 
an instruction to the effect that there was no evidence that the area 
was a residential district and that the speed limit of 55 m.p.h. applied 
to automobiles traveling therein, must be held for ermr. 

8. Automobilerr Q 81- 
While G.S. 20-146 exempt8 a police officer from observing the speed 

limit set out in G.S. 20-141 when such olficers is in the performance of 
hie duties in apprehending a violator of the law or a person charged with 
or suspected of such violation, such police ofacer is nevertheless required 
to operate his vehicle with due regard to the safety of others, and 
must exercise that degree of care which a reasonably prudent man 
would exercise under like drcumstances in the discharge of such duties. 

8. Same: Antomobiles Q 46- lnstrnction on exemption of police ofacer 
from speed restrictione held erroneous. 
An instruction to the effect that a police officer engaged in the dis- 

charge of his duties in an effort to apprehend a person charged with or 
suepeoted d violation of law, would not be liable to the fleeing person 
for injury resulting from a collision unless the conduct of the ot3cer 
was wilful and wanton or the injuries were intentionally inflicted when 
they could have been avoided, must be held for prejudicial error, even 
though mere epeed alone under such circumstances, unacoonlpanied by 
any recklessness or disregard of the rights of others, would not snwort 
an allegation of negligence on the part of the officer. 

HIQQXN~, J., not sitting. 

APPEAL by plaintiff from iMcLea,n., J . .  March-April Civil Tcnu: 
1959, of CLEVELAND. 



N.C.] FALL TERM, 1959. 129 

The plaintiff instituted this action to  recover damages for per- 
sonal injuries and property damage allegedly growing out of a col- 
lision between plaintiff's Chevrolet automobile and the Chevrolet 
automobile of the defendant, which occurred about 9:30 p.m. on 19 
April 1958. 

Plaintiff alleged in his coinplaint that  he was traveling west in 
his automobile on Grover Street, on the above date, in the City of 
Shelby, and mas approaching a point on the street near Hannon's 
Grocery; that as he approached the driveway of Harmon's Grocery, 
he gave a left turn signal, indicating his intention to turn left into 
said driveway, and upon reaching the point where the driveway 
intersects with Grover Street he did in fact begin to make a left 
turn into the said driveway; that  the defendant in his automobile 
ayprwhed  the rear of plaintiff's automobile a t  a high and unlawful 
rate of speed and began passing the plaintiff's car without giving 
any signal whatsoever, and that as a result thereof a colli,'  ion OC- 

curred when the right front of defendant's automobile rammed into 
the left wide of plaintiff's automobile. 

The plaintiff further alleged that the defendant operated1 his auto- 
mobile at a @peed greater than was reasonable and prudent, concider- 
ing the fact that he was driving on a heavily traveled st.reet in the 
City of Shelby in an area that was predominantly residential but 
which also contained business establishments, including Hannon's 
Grocery, all of which was known to the defendant; that the defendant 
operated his automobile upon said street a t  the time and place in 
question a t  a highly dangerous and unlawful rate of speed; that  he 
was driving approximately 70 miles per hour in a 35-mile zone, con- 
trary to the laws of the State of North Carolina and the ordinances 
oi the City of Shelby, etc. 

The defendant filed an answer and denied the plaintiff's allega- 
tions of negligence on his pait and set up a cross-action alleging 
rhat. the collision was the result of the plaintiff's negligence; that 
he (the defendant) was a deputy sheriff of Cleveland County and 
w:3s required to furnish his own automobile and a t  the time of the 
collision mas pursuing the plaintiff who, he alleged, had failed to 
.top a t  a atop sign as he entered Highway No. 18 from the Ross 
Grove Church Road, north of Shelby; that Grover Street is a part of 
said highway; that n-ith his siren blowing and red light burning, t he  de- 
icndant approached the plaintiff and undertook to pass him when the 
plaintiff. without warning and without giving any signal, suddenly 
turned his automobile into the path of the defendant's car, causing 
defendant's car to strike plaintiff's car broadside and as a result 
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of the collision the defendant's automobile was damages and de- 
stroyed and the defendant .seriously injured. 

Upon the evdience adduced in the trial below, the jury returned 
a verdict giving the defendant damages for personal injuriea and 
property damage. From the judgment entered on the verdict, the 
plaintiff  appeal,^, assigning error. 

C. C. Horn ,  J .  A. W e s t  for plaintiff. 
Falls, Falls d% Hamrick  for defendant. 

D E N N Y ,  J .  The plaintiff bases his assignment of error No. 6 on ex- 
ceptions Nos. 7 and 9, and assignment of error No. 10 on several ex- 
ceptions, including No. 13, t o  those portions of the charge set out 
below. The court, after reading section 20-141 of General Statutes 
to the jury, charged the jury as follows: "Now, the court charges 
you that  a t  the time and place in question that there is no evidence 
here that  i t  was a residential district, and the court charges you 
that under the evidence in this case tha t  the speed limit a t  the time 
and place in question for passenger cars - and i t  is admitted that  
both of these were - was 55 miles per hour." Exception No. 7. 

The court then charged the jury, "Now, with reference t o  tlie 
defendant, if you shall find from this evidence and by its greater 
w igh t  that he was in the performance of his duty, then the court 
charges you this speed limit has no application but it will be govern- 
~d by Section 20-145, which reads as follows: 'The speed limits set 
forth in this article shall not applj to  vehicles when operated with 
due regard t o  safety under tlie direction of the police in the chase or 
npprehension of violators of the law, or of persons charged with or 
wspected of any such violation. This exemption, however, shall not 
protect the driver of any such rchicle from the consequences of a 
reckless disregard of the safety of others.' " 

The court, after giving further instruction on the last quoted sta- 
tute, followed i t  with this instruction: "Now, the court further charg- 
cs you that  if you find from this evidence that he was not so oper- 
ating his automobile a t  the time and place in question in the per- 
formance of his legal duties, then the court charges you tha t  the 
speed limit of 55 miles would apply, and a violation of that speed 
limit would constitute negligence on the part of the defendant." Ex- 
ception No. 9. 

The evidence seems to support the view that  i t  is some six or 
seven hundred feet or more from All-Day Barbecue on Grover Street 
to Harmon's Grocery, where the collision occurred. The defendant 
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testified: "That's a community there (speaking of the scene of the 
accident), thickly populated. There's houses there, right near the 
hospital, and there are several stores there. * + * It's a thickly 
populated area from the " " " All-Day Barbecue " " " t o  Harmon's 
Store, there's houses. Hudson Hosiery Mill * * " Carolina Dairy 

* Bridges Barbecue " " * . There's houses all along there and 
business establishments." 

Officer J. W. Norman, who was riding with the defendant a,t the 
time of the collision, testified: "That was a residential zone. There's 
houses side by side on (sic) along from the All-Day (Barbecue) on 
down to tha t  point (whe1.e the collision occurred). There are  sev- 
eral businesses along there. I n  fact 6wo or three where the oollision 
occurred * * . We were in a residential neighborhood, and there is 
n lot of business." 

We think the evidence with respect t o  the character of the area 
in which the collision occurred is sufficient t o  require its submission 
to the jury and from which the jury might infer and find that  the 
collision occurred in a residential district, as defined by the statute, 
G.S. 20-38 (w) ( I ) ,  which reads as follows: "Residential District.- 
The territory contiguous t o  a highway not comprising a business 
district, where seventy-five per cent or more of the frontage there- 
on for a distance of three hundred (300) feet or more is mainly 
omupied by dwellings or by dwellings and buildings in use for busi- 
ness purposes." Cf. Medlin v. Spurrier & Co., 239 N.C. 48, 79 S.E. 26 
209 and Hinson 21. Dawson, 241 N.C. 714, 86 S.E. 2d 58.i 

If the jury should find from the evidence that  the collision oc- 
curred in a residential district, then the plaintiff would be entitled 
to  have the jury consider the conduct of the defendant in light of the 
character of the area in which he was driving, whether hc was suh- 
ject to the provisions of G.S. 20-141 or G.S. 20-145. The defendant 
testified that  he mas driving his car when he was within 9.7 feet of the 
poinb of the collision a t  a speed of 70 miles per hour There was 
other evidence, however, to the effect that  the defendant. mas driving 
80 to  90 miles an hour a t  the time of the collision. The evidence was 
likewise conflicting as to  the speed of the plaintiff's car  a t  the time 
of the collision. The defendant testified that the plaintiff was travel- 
ing 70 miles per hour. The plaintiff testified he was traveling only 
25 miles an hour, and offered other testimony to the effect that  after 
giving a left turn signal, he started to  make the left turn while 
traveling 15 t o  20 miles per hour. 

The portion of the charge challenged by exception No. 13 under 
assignment of error No. 10 is as follows: "Now, the defendant fur- 
ther says and contends that  you should find that  the defendant not 
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only was not violating any of the negligence allegations made by the 
plaintiff, but to  the contrary, that  upon this first issue that when 
you weigh and consider and compare i t  that you should find actually 
that  the plaintiff was operabing his automobile in order to guard and 
to hinder and to delay the police officers in the proper discharge of 
their duty. The court charges you if you should find such t o  be true 
from the evidence and by the greater weight, the burden being upon 
the defendant to so satisfy you, the court charges you that  the defen- 
dant would not be liable upon any aspect of negligence un1e.w you go 
further and find that  regardless of the operation of the vehicle of the 
plaintiff - whether i t  was criminal a t  the time and in violation of 
the lruw - that  the conduct of the officer was wilful, and wanton. that  
i ~ ,  that  i t  was intentional, purposeful, and made for the purpose of 
injuring the plaintiff in his person or property when it could have been 
avoided. " 

I n  47 Am. Jur., Sheriffs, Police, and Constables, section 42, page 
851, i t  is said: "A peace officer is generally held to be personally 
liable for negligence or wrongful acts causing personal injury or 
death. He has no right needlessly or wantonly to injure in any re- 
spect persons whom he is called on to  arrest or detain, and for the 
infliction of any such injury he is liable to the injured person, in 
the same manner and to the same extent as private individuals would 
be. ' " "ll 

Likewise, in 60 C.J.S., SIotor Vehicles, section 375, page 929, it 
is also said: "The fact that  a police vehicle is exempt from the 
operation of traffic regulations or enjoys certain prior rights over 
other vehicles does not permit the operator of such vehicle to drive 
in reckless disregard of the safety of others; nor does i t  relieve him 
from the general duty of exercising due care." 

In the case of Glosson v. Trolhger, 227 N.C. 84, 40 S.E. 2d 606, 
the plaintiff a deputy sheriff, instituted the action to recover for 
injuries sustained in a collision between his automobile and a truck. 
The evidenoe tended to s h o ~  that the deputy sheriff, after the truck 
pacwcl hiin on the highway, followed the truck on wet, slippery pave- 
mem. In a residential district in the City of Burlington, a t  ct speed in 
excess of 40 miles per hour; that as the plaintiff started to paiss the 
truck for the purpose of stopping it and warning or arresting the 
driver for speeding, there was another car approaching from the 
opposite direction so he dropped back behind the truck and then 
hit tVhe back of the truck when the truck was suddenly stopped with- 
out warning or signal of any kind. The evidence disclosed that a car 
stopped immediately in front of the truck causing the truck driver to 
stop suddenly and without having time to give any signal. Issues of 
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negligence and contributory negligence were submitted, both of which 
were answered in the affirmakive. The plaintiff appealed, contending 
that under G.S. 20-145 i t  was error to sumit the issue of contibutory 
negligence. This Count held the issue was properly submitted and that 
there was no error in the charge. An examination of the charge re- 
veals that the plaintiff officer was given full benefit of the provisione 
of G.S. 20-145 and that  the plea of contrilbutory negligence was based 
on allegations to the effect that  the plaintiff, a t  the time of the col- 
lision, was operating his car "at a high and unlawful rate of speed 
and in reckless disregard of the safety of others." 

G.S. 20-145 exempts a police officer from observing the speed limit 
set out in G.S. 20-141 when such officer is operating an automobile 
"in the chase or apprehension of a violator of the law or persons 
charged with or suspected of any such violation." Even so, the speed 
law exemption is effective only when the officer operates his car "with 
due regard to  safety" and does not protect him "from the conse- 
quences of a reckless disregard of the safety of others." 

There is no esemption granted by G.S. 20-145 from reckless and 
negligent conduct by  an officer unless such reckless and negligent 
conduct is wilful and wanton, intentional and purposeful, and made 
for the purpose of injuring the person the officer was seeking to 
arrest. I n  such situation, an officer is liable for his negligent a c h  
n s  well as  for his wilful and wanton acts. However, if the jury 
should find that the defendant was engaged in his official duties a t  
the time of the collision and that, the plaintiff was engaged in an 
effort to evade arrest, knowing that  the defendant was chaeing him, 
mere speed alone, unaccompanied by any recklessness or disregard of 
the rights of others, would be insufficient .to support an allegation 
of negligence on the part of hhe defendant. La Marra v. Adam, 164 Pa. 
Super. 268, 63 A 2d 497; American Motorists' Ins. Co. v. Rush, 88 N.H. 
383. 190 A 432; McKay v. Hargis, 361 Mch .  409, 88 N.W. 2d 456; 
Goldstein v.  Rogers (Cal. App.), 208 P 2d 719; Cavey v. City of 
Bethlehem, 331 Pa. 556, 1 A 2d 6.53. 

I n  McKay v.  Hargis, supra, the plaintifl, an officer, brought an 
action to recover for injuries sustained when his car went out of 
control m d  struck a tree while he was chasing a traffic viollator. The 
Court cited Edberg v. Johnson, 149 BIinn. 395, 184 N.W. 12, and 
quoted from the opinion in that case as follows: "We do not hold 
that an officer, when in pursuit of a lawbreaker, is under no obliga- 
tion to exercise a reasonable degree of care to avoid injury to others 
who may be on the public roads and streets. What we do hold is that, 
when so engaged, he is not to be deemed negligent merely because he 
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fails t o  observe the requirements of the Motor Vcliicles Act. HIS con- 
duct is to be examined and tested by another standard. He i~ required 
to observe the caw which a reasonably prudent man would exercise 
in the discharge of official dutics of a like natuw untlcr liko cir- 
cumstances." Thc Michigan Court then said: "We know of no better 
standard by which to deteimine a claim of negligence on the part  of 
a police officer than by coinparing his conduct * " " to  the care 
which st reasonably prudent man would exercise in the diilchsrge of 
official duties of likc nature under like circumstances." 

I n  our opinion, thc plaintiff is entitled to  a ncw trial and it, 13 GO 

ordered. 
Sew trial. 

HIGGINS? J., not sitting. 

OIIARLBS I,. >IELTOK v. CDGAR A. HILL ; E'RJDD O'DASIGI. : TORRENCE 
DDGAR CORRELL; TRUCK DRIVERS TJNION, AFL SO. 71, ALBO 

KROWN AS AR'D UEIR'G DRIVERS, CHAUFFEURS, WARHHOUSEMES. 
AND HELPERS, LOCAL No. 71, INTERNATIONAL ~ ( Y P H E ~ O O I ~  
OF TEA3ISTJ3RS, CHAI'BTFEITRS. WARBHOT~SFXIC5. AND HE1,Z'- 
ERS OF AYE:RICh, .is I s ~ n - r o n k ~ o ~ i . ~ ~ ~ ~ )  . i s s o c r . t ~ ~ o ~  : . \ A D  INTERNA- 
TIONAL BROTHERE-IOOT) O F  TEAMSTERS, CE-I.\T'FFFrURS, WARE- 
HOUSEJLFZN. A m  HELPERS. OF A J I ~ R T C A  OF WASIIINGTON, n. 
C., A N  USISCOKPORATFI) .iSROCIATIOA. 

1. Assodations 3: Process 15 11- 

An unincoqmxtecl i~smciatiol~. a t  co111i~o11 I;Iw.  c*ouId I L I ) ~  ~ u e  i)r 1w 
sued a s  a legal en tit^, but the con~mon Inn in this r~.;prs.t hav heen 
modified by G.S. 1 - 9 i ( 8 )  m d  G.S. 1-64.1. 

G.S. 1-69.1 make.; 110 provision for thf. wrricc of proc.es.3 ou an unin- 
corporated association but provides solely that  suc.11 association may 
sue or  be sued in its cominon name and that  execution against i t  should 
bind its real and personal property in like manner as  if i t  mere b c o r p r -  
at&, and the provisions of G.S.  1-97(6) a s  to service on unincorporated 
associations applies e like to resident and nonresident asstvintiona. 
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G.S. 1-97(6) authorizes service of process on the Secretary of State 
only if defendant unincorporated association fails to appoint a process 
agent and fails to certify the name and address of such process agent 
as prescribed therein, but the statute does not require that  such asso- 
ciation file with the Secretary of State the name m d  address of its 
process agent in this State, and, therefore, a ruling bz~sed on the as- 
sumption that  the statute requires such association to file su& infor- 
mation with the Secretary of State is made upon a misaplrehension of 
the applicable law, necessitnting n remand of the cause. 

H I ~ Q I N R .  J., not sitting. 

APPEAL by defendant International Brotherhood of Teamsters, 
Chauffeurs. Warehousemen and Helpers of America, from Craven, 
Special Judge, December 1, 1958 Special Civil Term, of MECKLENBURG. 

Plaintiff instituted this action against the three individuals and the 
t<wo unincorporated associations named in the caption to  recover dam- 
ages for personal injuries allegedly caused by wilful and malicious 
msault. 

The individual defendants were duly served with process and have 
appeared generally herein. They are not parties to this appeal. 

Each of the two unincorporated amociations, under speoial sppear- 
ance, moved to dismiss the action as to it "because this Court does 
not have jurisdiction of the person of said defendant, there having 
been no lawful service of lawful process upon said defendant, and 
m y  other person served not being a process agent of the defendantJJ; 
:rnd each defendant requested the court "to find the facts upon which 
the Court bases its ruling as to i t  upon this motion, and also to rule 
upon its constitutional rights under the Due Process Clause of the 
Fourteenth .Amendment of the U. d. Constitution herein raised." 

The mdion of defendant Truck Drivers Union, AFL #71, etc., 
\vaa allowed; and the action, as to this defendant, was dismissed. 
(Note: As to  this defendant, the only process was a sunlmons issued 
February b. 1958, by the Clerk of Superior Court of Mecklenburg 
County, addrebsed to the sheriff of said county, saved February 7 ,  
1958, according to the sheriff's return, "by delivering a copy of the 
within summons and a copy of the complaint to each of the follow- 
ing defendants: Edgar A. Hill, Sec. & Treas. AFL #71.") 

The court, based upon findings of fact and upon the legal conclu- 
sion that there had been "lawful service of lawful process" upon de- 
fendant International Brotherhood of Teamsters, Chauffeurs. Ware- 
housemen and Helpers of America, entered an order denying the mo- 
tion of this defendant, and providing that  this defendant "shall have 
30 days from the date of this Order in which to further plead as pro- 
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vided by law." Appellant escepted, with particularity, to each find- 
ing of fact and conclusion of law, and appealed, under G.S.1-134.1, 
from this order. 

Robert Cahoon for defendant International Brotherhood of Team- 
sters, Chauffeurs, TVareAousenzen and Helpers of America, appellant. 

,970 counsel contra. 

BOBBITT, J., Plaintiff alleged: ". . . the defendant International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, of Washington: D. C., is an unincorporated association 
of the type conmonly referred to as an international labor union , , . . .  

Two summonses, for sewice on appellant, were issued February 6, 
1958, by the Clerk of the Superior Court of Mecklenburg County, one 
addressed to the Sheriff of Mecklenburg County and the other ad- 
dressed to the Sheriff of Wake County. The Mecklenburg summons 
was served February 11, 1958, according to the sheriff's return, "by 
delivering a copy of the within summons and a copy of the complaint 
to each of the following defendants: A. L. Gunther, Trustee or Agent. 
for the collection of money for International Brotherhood of Team- 
sters." The Wake sulnlnons was served February 10, 1958, according 
to  the sheriff's return, "by leaving t ~ o  copies of the within summons, 
two copies of the coinplaint. togetaher with the fee of $1.00. in Ithe 
hands of Thad Eure, Secretary of State of North Carolina, procees 
agent for the defendants, International Brotherhoodl of Teamsters, 
Chauffeurs, Warehousemen, and Helpers of America of Washington, 
D. C." 

The court's findings of fact include the following: 
"6. That a t  the time the Summons herein was served upon 

A. L. Gunter, the said -4. L. Gunter had been duly appointed 
Trwtec of said Local #i1 by said International Brotherhood un- 
der the provisions of said Constitution and that  said A. L. Gun- 
k r ,  as Tiustee,  as in complete control and supervision of all 
the assets and, affairs of eaid Local #71 as the agent and repre- 
scntativc of the defendant International Brotherhood. 

11 . . .  
"9. That  each of said defendant unincorporated ass~ciat~ions, 

at all times material hereto. was thus perfomling in this State 
the acts or some of the acts for which they were formed. 

"10. That  defendant International Brotherhood unincorporated 
association had not appointed a process agent in the St.ste of 
North Carolina on or before February 10, 1958. 
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"11. That  service of summons was made upon the Secretary 
of State of North Carolina as  process agent for the defendant 
International Brotherhood on February 10, 1938, and that at  
that time said International Brotherhood was the only govern- 
ing agency of said Local #71, said Local #71 being incapable of 
self-government lbecause under the trust.eeship of A. L. Gunter 
as set forth above." 

The finding of fact that appellant had not appointed a process 
agent in the State of North Carolina on or before February 10, 1958. 
negatives any inference +halt i t  had appointed Gunter as such pro- 
cess agent. As to the service of the Mecklenburg summons on Gunter, 
see Stafford v. Wood, 234 N.C. 622, 68 S.E. 2d 268. It is noted that 
G.S. 3-97(i) applies exclusively to service of process in actions against 
corporations. 

The record indicates that Judge Craven's order was based on the 
service of process on the Secretary of State. 

An unincorporated association, a t  coInmon law, could not sue or 
be sued as a legal entity. Youngblood v .  Bright, 243 N.C. 599, 91 
S.E. 2d 559, and cases cited. The pertinent statutory modifications 
of this common law rule are G.S. 1-97(6) and G.S. 1-69.1. 

In  Stcbfford v. Wood, supra, this Court, referring to G.S. 1-97(6), 
said: ('(1) It provides that  any unincorporated associat'ion or organi- 
zation, whether resident or nonresident, which is doing business in 
North Carolina by performing any of the acts for which i t  is formed, 
is subject to w i t  as  a separate legal entity; and (2) i t  prescribes the 
manner in which service of process is to be made upon such associa- 
tion or organization when i t  is 60 sued." 

In Sta.ford v.  Wood, supra, and Youngblood v. Bright, supra, orders 
denying motions to dilsmiss, made under special appearance, were 
held erroneous in the absence of evidence and findings of fact relevant 
to whether the defendant (unincorporated) labor union was doing 
business in North Carolina by performing in this State any of the 
acts for which i t  was fomed. These cases were conlmenced prior to 
the effective date (July 1, 1955) of Chapter 545, Session Laws of 
1955, now G.S. 1-69.1. 

G.S. 1-69.1 provides, in pertinent part, that  unincorporated asso- 
ciations, foreign or domestic, '(may hereafter sue or be sued under 
the name by which they are commonly known and called, or under 
which they are doing business, t o  the same extent as  any other legal 
entity established by law and without naming any of the individual 
members composing it. Any judgments and executions against any 
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such association, organization or society shall bindl its real and per- 
sonal property in like manner as if i t  were incorporated." 

No provision of G.S. 1-69.1 purports to prescribe the manner in 
which service of process is b be made on such unincorporated m- 
ciation. The only statute prescribing the manner in which such service 
may be made is G.S. 1-97(6). 

In  Construction Co. v. Electrical Workers Union, 246 N.C. 481, 98 
S.E. 26 852, the court, after hearing evidence relevant thereto, denied 
the "motion to dismiss and special demurrer" made, under epecial 
appearance, by the defendant (unincorporated) labor unions. This 
Court held: ". . . in the absence of a request that  findings of fact 
be mads, 'it is presumed that  the Judge, upon proper evidence, found 
facts to support his judgment.' Holcomh v. HoLcomb, 192 N.C. 504, 
135 S.E. 287." It is noted: There was evidence that defendant had 
failed to appoint any process agent. The defendant had its headl- 
quarters in Forsyth County, North Carolina. Pending decision, the 
records of Forsyth County were searched; and it was determined that, 
defendant had not designated any person as process agent. 

In  Martin v. Brotherhood, 248 N.C. 409, 103 S.E. 2d 462, the de- 
fendant (unincorporated) labor union, under special appearance. 
moved to dismiss the action against i t  and asked the court to find 
the facts upon which i t  based its ruling on the motion. The court 
"found no facts on this motion to dismiss, and thereby committed 
error." 

While references to G.S. 1-97(6) appear in our decisions, this Court. 
has not passed upon the question now prasented, viz.: 

Where a nonresident unincorporated association is doing business 
in this State by performing in this State any of the acts for which 
it is formed or organized, does G.S. 1-97(6) authorize service of pro- 
cess on i t  by service thereof on the Secretary of State on proof that. 
such asociation has not filed with the Secretary of State the name 
and address of the process agent in this State whom it has appointed 
and upon whom all processes against i t  may be served? 

G.S. 1-97 (6) ,  in pertinent part, provides: "6. Any unincorporated 
association or organization, whether resident or nonresident, desiring 
to do business in this State by performing any of the acta for which 
it was formed, shall, before any such acts are performed, appoint an 
agent in this State upon whom all processes and precepts may be 
served, and certify to the clerk of the superior court of each county in 
which said association or organization desires to perform any of the 
acts for which i t  was organized the name and address of such procem 
agent. I f  said unincorporated association or organization shall fail 
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to appoint the process agent pursuant to  this subsection, all precepts 
and procemes may be served upon the Secretary of State of the State 
of North Carolina. Upon such service, the Secretary of State shall 
forward a copy of the process or precept to  the last known addrws of 
such unincorporated association or organization. Service upon the pro- 
cess agent appuinted pursuant to this subsection or upon the Secretary 
of State, if no process agent is appointed, shall be legal and, binding 
on said association or organization, and any judgment recovered in 
m y  action commenced by service of process, as provided in this sub- 
section,  hall be valid and may be collc.cted out of any real or per- 
qonal property belonging to the association or organization." 

G.S. 1-97 ( 6 )  applies, without distinction, to  both resident and non- 
resident unincorporated associations. It authorizes service of process 
011 the Secret$ary of State if such unincorporated association fails to 
appoint a process agent or fails to certify the name and address of 
such process agent as prmcribed therein. If it  complies with the statu- 
tory requirements, service of process against i t  must be made on its 
designated procew agent. It complies with the statutory requirements 
if and when (1) it appoints an agent in this State upon whom all pro- 
cesses and precepts against i t  may be served and (2 )  certifias to the 
clerk of the superior court of each county in which it  performs any of 
the acts for which it is organized the name and address of such pro- 
cess agent. 

A s  to whether appellant had complied with the said requirements of 
G.S. 1-97(6),  the only rvidencc is a. certificate of the Honorable Thad 
Eure. Secretary of State. Hc certified: ". . . upon an inspection of the 
records oi my office, I find no record of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
having appointed a process agent in the State of North Carolina as 
of February 10. 1958." 

No provision of G.S. 1-97(6) requires such unincorporated asso- 
riation to certify the name and address of such process agent to the 
S e c r e t a ~  of State or to file any notice of :my kind in the office of 
t h e  Secretary of State. 

While :rppellee makes no appearance in this Court, by brief or other- 
niae. 11 1s noted that the Wake summons recites that  service thereof 
i -  to Lt ~natle on the Secretary of State "as provided by G.S. 1-69.1, 
(7.S 55-144. and G.S. 55-146." G.S. 53-144 and G.S. 55-146 apply 
o~cluslvtly to foreign corporations. Whether analogous statutes, ap- 
~)licablc to nonresident unincorporated associations, should be enacted. 
i:: for lc-gisltltive determination. 

Thv c*viclcncc does not disclose whether appellant failed to certify 
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to $he clerk of the superior court in any county in which it. performed 
any of the acts for which it was organized the name and address of 
a process agent appointed by it. Apparently, no inquiry was made as 
to this material fact. Rather, our impression is that the  court'^ ruling 
was based upon the view that the failure of appellant to centify to 
or file with the Secretary of State the name and address of such pro- 
cess agent constituted a suilicient basis for service of procees on the 
Secretary of Stab. Hence, the court acted under a misapprehension of 
hhe law as to this feature of the case. Youngblood v. Bright. nipra, 
and cases cited. 

For the error indicated, tohe order denying appellant's motion to 
dismiss is vacated; and, in the circumstances, it is deemed appropriate 
that the cause be remanded for a hearing de novo on appellant's said 
motion. It is ordered. Hence, we do not pass upon appellant's escep- 
tions to findings of fact bearing upon whether appellant, a t  all t.imes 
material, was penforming in this State the acts or some of the acts 
for which it was formed. 

Error and remanded. 

HIGGINS, J., not sitting. 

PAUL HARDIN, JR., PLAINTIFF V. EDGAR A. HILL; FRED O'DANIEL ; 
TORRENCE EDGAR COItRELL ; TRUCK DRIVERS UNION. AFL 
No. 71 A L ~ O  m o w x  as Ann BFXNQ DRIVERS, CHAUFFEURS, WARE- 
HOUSEMEN, AND HEUPEIRS, LOCAL No. 71, INlrFLRNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS. WAREHOUSE- 
MION, AND HELPlMtS O% AMERICB. AN usINcoRPoRaTEn AssocrATIos; 
AND INTERNATIONAL BROTHERHOOD OF TEAM STERIS, CWAUF- 
FEUR.5, WARBHOUSEXEK, -4ND HELPERS OF AMERICA OF 
WASHINGTON, D. C., AS UXINCORPOIUTED ABSOCIATIOS, DEFESDAKTS. 

(Filed 4 Sorember, 1959.) 

APPEAL by defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, from Craven, 
Special Judge, Deceinber 1, 1958 Special Civil Terln, of ~ I E C K L E X S ~ R G .  

Robert Cahoon for defendant lnternutional Brotherhood o f  Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, appellant. 

No counsel contra. 

PER CURIAM. Tlhis appeal is fmm an order denying appellant's 
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motion, under special appearance, to dismiss the action for lack d 
jurisdiction of the person. It pregents the questions decided in Melton 
v. Hill, ante, 134; and on authority thercof the  order is vacated and 
the osuse is remanded for a hearing de novo on rtppellant's said motion. 

Error and remanded. 

HIWINS, J., not sitting. 

STATE v. JAMES FRBSK GREEN. 

(Filed 4 November, 1959.) 

1. Automobiles 8 68a- 
& & r u i n g  G.S. 20.138 and G.S. 20-38(h) together irt pari materia it 

i.9 heki, o a r m  tractor, wben operated upon a highway is a vehiclewith- 
in me meaning of G.iS. 2U-138. 

a. ~ ~ t o ~ ~ ) b i l + ~  g 72- 
The evidence in this case is held amply sufficient to take to the jury 

the question of defendant's guilt of operating a farm tractor upm u 
public highway of this State while defendant was under the influence 
of intoxicating liquor. 

S. Automobilea Q 2: Criminal Law § 135- 
The power to revoke or suspend a n  automobile driver's license rests 

solely with the Department of Motor Vehicles, and although the Su- 
perior Court may, with defendant's consent, express o r  implied, sus- 
pend execution of a judgment in  a criminal prosecution upon condition 
that  defendant not operate a vehicle upon the public highways for a 
stipulated period, the  court may not do so over the express objection of 
the defendant. Chapter 1017, Session Laws 1959, (Q.S. 15-180.1 1 en- 
abling a defendant to appeal from a suspended sentence without wair- 
ing his acceptance of the terms of suspension is  noted. 

HIMINS, J., not sitting. 

APPEAL by defendant from Morris ,  J., at  June 1959 Term, of LEXOIR. 
Criminal prosecution upon a warrant issued out of and returnable 

to  Municipal County Court of Lenoir County, North Oarolina, oharg- 
ing that  :within the jurisdiction of the Municipal-County Court of 
hhe city of Kinston, and county of Lenoir, North Carolina, on or shout 
the 19th day of March, 1959, James Frank Green violated General 
Statutes of North Carolina, 1943, Section 139 as amended, in that 
he unlawfully and willfully did operate a motor vehicle on the public 
roads while under the influence of intoxicating liquors, opiates, or 
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narcotic drugs. (Second count violation of City Code not here in- 
volved). 

Plea: Not guilty. 
After hearing the evidence in the case the Recorder finds de- 

fendant guilty as charged and adjudges that he pay a fine and costs. 
Defendant appeals to Superior Court. Again defendant pleads not 
guilty. And the record of case on appeal shows that  before the offer- 
ing of evidence defendant moved the court t o  dismiss the action for 
the reason that the drunken driving statute does not include such ve- 
hicles as farm tractor. The court held that  the statute does include 
such vehicles as farm inotor-driven tractors. Defendant excepts and 
this is defendant's exception #l. 

And upon trial in Superior Court the State offered, pertinent testi- 
mony of certain witnesses: 

Joseph T. I-Ialey, Chief of the Kinston Fire Department, testified 
substantially :is follows: " " * * I saw the defendant Jam* Frank 
Green on or about the 19th day of March 1959 * * " about 6:35 or 
6:40 P..\I , on the corner of South Tiffany and Oak Streets. We re- 
ceived a call for '  " * a fire. When I came up, the fire truck was park- 
ed in the nliddle of the intersection of Oak and Tiffany. I went t o  
the fire and when I came back the tractor was in motion going around 
the front of t l ~ e  fire truck. Officer Durwood Smith n-as on the corner. 
Mr. Merritt was on duty a t  the time Green was bro~iglit in. They took 
him off the tractor and brought him where I was. He had a strong 
h r  of alcohol on his breath and his walk was not normal. He was 
in a stagyering condition. He was under the influence of alcohol. I 
saw Iiim operating the tractor. He n.nb driving the tractor * * * aP - 
proximately forty minutes latcr I paw the defendant at the Police 
Station." 

Then 011 crow-examination the witness continued in pertinent part:  
I , = C *  1 firit  saw him when T heard hollering that he was coming 

xlvund thc front of the truck ' ' * I saw him driving 40 or 50 feet 
* * + 1 )  

The police offircr ncwcy 31crritt testified for the State: " * * 
I Jvas a t  the desk on duty when defendant came to the Police Sta- 
tion with officer Smith. I had a convensation with him for approximate- 
ly 35 or 40 minute.. IIc had a heavy odor of intoxicant about his per- 
son and he was under the influence of some intoxicating beverage. He  
was quite unsteady on his feet and he talked the way a person would 
that had been drinking. He  had difficulty telling me where he lived 
:md what he had done * hIy opinion was tha t  he was appreciably 
under the influence of alcohol." 
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Then on cross-examination this witness continued in pertinent part: 
"He was unsteady on his feet. Hils speech was somewhat impaired but 
not too much * * *." 

And on re-direct examination the witness testified: "The best of 
my recolleotion it was ' ' (a)  traotor with a iset of cutting discs on the 
back. I would say it was a cub tractor. It is commonly known se a 
farm tractor." 

The State rested. 
Defendant testified in his own behalf in pertinent part: 

i l ' * *  I had been cutting lots for people * * There was a firc 
next door to my house, so I tried to lush home as quick as I could. 
When I got to the corner I saw that  the fire was just about out. 1 
intended to twist 'behind the truck and got a little too close the 
officer told me to stap and get down. When I went to him, he said, J 
was drunk * . " Then on cross-examination the witnees continued: 
( I * * *  I come from cutiting a barge lot. It was about four blocks from 
my house. I came down the street and stopped until the corner wsfi 
unblooked That  was my tractor *." 

Defendant then rested and moved for judgment as of nonsuit and 
a directed verdict of not guilty. Motion was denied. Defendant es- 
cepts. Thia is defendant's exception #2. 

The case was eubmitted to the jury under the charge of the court. 
Verdict: Guilty. 
Jjudgment: Confinement in common jail of Lenoir County for a 

term of four months and assigned to  work under the supervision of 
the State Prison Department,-sentence suspended for a period of 
twelve months upon condition that he be of good behavior; violate 
no law in North Carolina and not operate a motor vehicle upon the 
public highways for twelve months. 

Defendant appeals and assigns error. 

Attorney General Seawell, Assistant Attorney General H .  Horton 
Rountree for the State. 
McKinley B a t t l ~ .  Franklin ,If. Moore.  Earl Whi t ted ,  br. ,  for d ~ -  

f d n t ,  appellant. 

WINBORNE, C. J. Defendant, appellant, first and foremost stresses 
for error the denial of his motion for judgment as of nonsuit when 
he reeted his case. In  this connection, and as part ten of Article 3 of 
the Motor Vehicle Act of 1937 as amended pertaining to the opera- 
tion of vehicles and rules of the road, the General Assembly has pro- 
vided in G.S. 20-138 that i t  shall be unlawful and punishable, as  pro- 
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vide& in G.S. 20-179, for any person, whether licensed or not, who is 
under the influence of intoxicating liquor or narcotic drugs to drive 
any vehicle upon the highways within the State. 

And thie Court held in 5. v. Carroll, 226 N.C. 237, 37 S.E. 2d 688, 
and by subsequent uniform decision, that  a ,person is under the in- 
fluence of intoxicating liquor or narcotic drugs, within the meaning 
and intent of G.S. 20-138, when he has drunk a sufficient quantity 
of intoxicating beverage or taken a sufficient amount of narcotic drugs 
to came him to lose the normal control of his bodily or mental facul- 
ties, or both, to such an extent that  there is an appreciable impair- 
ment of either or both of these faculties. 

Moreover as a general provision of part one of Article 3 of the 
Motor Vehicle Act of 1937, G.S. 20-38, the General Assembly has de- 
fined certain words and phrases, including the phrase "farm taractor" 
and t,he word "vehicle." "Farm tractor" is defined as "every mator 
vehicle designed and used primarily as a farm implement for drawing 
plow, mowing machines, and other implements of husbandry." And 
the word "vehicle" is defined as "every device in, upon, or by which 
any person or property is or may be transported or drawn upon a 
highway, except devices moved by human power or used exclusively 
upon fixed rails or tracks * ." 

Construing these two definitions together in pari materia, that is, 
upon the same matter or subject, i t  is apparent that  the Generni As- 
sembly intended that, while farm tractors are motor implements of 
husbandry as set forth in the definition, they are vehicles within the 
meaning of the statute, G.S. 20-138, when operated upon a highway 
by one under the influence of intoxicating liquor or narcot'ic drugs. 

Now testing the evidence in instant case by these principles, it is 
sufficient to take the case to the jury and to support a verdiot of 
guilty beyond a reasonable doubt of the offense charged. Hence the 
case was properly submitted to the jury. 

Xext the defendant by exceptions 15 and 16 designated Group IV, 
challenges the authority of the trial judge to su~pend the sentence im- 
pased without his consent, express or implied. In  this connection de- 
cisions of this Court hold that the State Department of Motor Ve- 
hicles has exclusive authority to issue, suspend and revoke, under 
conditions prescribed by the General Assembly, licenses to operate 
motor vehicles on the public roads. See S. v. Cole, 241 N.C. 576, 86 
S.E. 2d 203; also Harrell v. Scheidt, Com'r. of Motor Vehicles, 243 
N.C. 735, 92 S.E. 2d 182. 

In  the Cole case, supra, in opinion by Bobbitt, J., it is said that 
"When a person is convicted of a criminal offense, the court has no 
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authority to pronounce judgmenk suspending or revoking his opera- 
tor's license or prohibiting him from operating a motor vehicle during 
a specified period," citing cases. 

And as stated hereinabove, fhe General Assembly has provided, in 
G.S. 20-138 that  i t  shall be unlawful and punishable, as provided in 
G.S. 20-179, for any person, whether licensed or not, who is under the 
influence of intoxicating liquor or narcotic drugs to drive any vehicle 
upon the highiways within the State. And i t  is provided in G.S. 20-179 
in tpertinent aspect that every person who is convicted of violating 
G.S. 20-138 relating to hiving while under +he influence of intoxioah- 
ing liquor or narcotic drugs, shall for the first offense be punished by 
z fine of not less than one hundred dollars or imprisoned for not 
less than thirty days, or both such fine and imprisonnlent, in the 
discretion of the court. No express authority is granted for sus- 
pending the sentence or for attaching conditions to the judgment. 
Therefore the judgment pronounced must consist of a fine or i111- 
prisonment or both. S. v. Cole, supra. Nevertheless, courts having 
jurisdiction may pronounce judgment as by law provided; and then, 
wibh the  defendant'^ consent, express or implied, suqend execu- 
tion thereof upon prescribed terms as authorized by statute G.S. 
15-297. See S. v. Cole, supra, citing S. v. Miller, 225 X.C. 213, 34 
S.E. 2d 143, and cases there cited. 

In the instant case i t  is conceded in the brief of the ilttornej- 
General that  the record does not disclose such consent. But the 
record does show that  defendant excepted to the judgment, specifi- 
cally objecting to the suspension of the sentence, and gave notice 
of 'appeal t o  Supreme Court. 

Here i t  is appropriate to note the General Assembly by 1959 Ses- 
sion! Laws, Chapter 1017, codified as G.S. 15-180.1 has declared 
that "In all criminal cases in the inferior and in the Superior Courts 
of this State a defendant may appeal from a suspended sentence 
under the same rules as from any other judgment in a criminal case," 
that "the purpose of the act is to provide that by giving notice of 
sppeal the defendant does not waive his acceptance of the terms 
of suspension of sentence," and that  "instead by giving notice of 
sppeal the defendant takes the position that there is error in law 
in his conviction." 

This aot became effective on ratifioation 16 June 1959. And the 
minates of Superior Court of Lenoir County show, according to cer- 
tificate of Clerk of Superior Court, treated as return to writ of cey- 
tioran, issued by this Court ex mero motu, th~at the June Term 1959 
sf Superior Gourt of Lenoir County convened on Monday, 15 June 
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1959, and adjourned on Saturday, 20 June 1959, and that  the judg- 
ment against defendgant, from which this appeal is taken, was pro- 
n~ounced on Thul~sday, 18 June 1959. Hence the act was in force 
and a!pplicable to  case in hand. 

Thus it  is clear that  the judge of Superior Court, without the 
consent of defendant., was without authority to enter the judgment 
below. Hence thc judgment is stricken and the case remanded for 
proper judgment. 

As to  other assignments of error, they have been given due con- 
sideration and error in them is not made to appear. 

Error and wmandcd. 

HIGGINS, J . ,  Not sitting. 

. I .  W. ('ACIAIIAJI, TRUSTEE V. BERT S. S E W S O X  

(Filed 1 November, 1969.) 

~ ~ s t s  8 10- 
The courts will construe a trust agreement to ascertain the intent of 

t he  parties from the language used in the agreement, the purposes sought 
to be accomplished, and the situation of the several parties to or benc- 
fited by the trust, and will give effect to such intent u n l m  Pofiidden 
by law. 

Trusts § 1- 
The delegation of power lo a trustee to withhold and accumulate the 

income from the trust ~ r o p e r t y  necessarily implies the power and duty 
to invest such accumulatione. 

Trusts  § 20a- Trust held t o  empower t rustee t o  sell fo r  reinvest- 
ment af te r  death of Wustor. 

The trust agreement in suit authorized the trustee to sell and reinvest 
the trust property, and directed him to pay the income therefrom to the 
trustor during his life, and further directed that a t  the trustor's death 
the corpus of the trust should be divided into thirteen parts for speci- 
fied beneficiaries, with power in the trustee to pay to the beneficiaries their 
respective shares of the income or, in the trustee's discretion, to with- 
hold and accumulate the income. Held: The power of the trustee was 
enlarged upon the death of the trustor, and power to sell for reinvest- 
ment was not terminated by the death of the trustor but continued for 
the purpose of managing the trust property to the advantage of the 
ultimate beneficiaries, and the trustee had power to sell the corpus of 
the estate for reinvestment. 

Sam- 
Whew tlrc trnst ronvcys the entire capital stock of a corporation to 
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a trustee wlth power to sell tbe corim of the estate for reinvestment, 
the power to sell for reinvestment is not terminated by the dissolution 
af the comration and the transfer to the trustee of the legal title to 
the real estate to the trustee as a liquidated dividend for the stock. 

HIWING, J.. not sitting. 

APPEAL by defendant from Clnrkson, J., June 1, 1959 dcliedule 
'.A" Teriii, of N E ( - ~ ~ . F , s B ~ H C ; .  

This is an action to recover damages resulting from an asserted 
wongful refusal to purchase and pay for a lot in the City of Char- 
lotte. 

The prtrties waived jury trial. The court found Carl K. Callaham, 
on 4 August 1952, transferred to and deposited wit11 plaintiff fifty 
shares d Lilly 'CT'liite Farms, Inc.. for the following uses and pur- 
poses : 

"1. The Trustee sliall liold and ow11 said bliarcs oi dock \\it11 
iull power and authority to sell the same and to reinvwt thc pro- 
ceeds and,  in general, to 11old~ and niannge said allares and/or the 
proceeds that  may be received upon tlie sale or transfer of tlie 
-ame by him, frec and clear of any clainis or demands on the part 
of the Grantor, who, by tliis instrument, does hereby part with any 
interest In or claim of ownership of said share* or the proceeds of 
any sale or transfcr thereof, except as hereinafter expressly set fortell. 

"2. The Trustee shall collect and receive any dividends paid on 
said shams and collect and receive any income or profits from the 
reinvestment of the proceels in the event of a sale or transfer of 
,aid shares, and, aftcr paying the expenses incident to  the adminis- 
tration of this trust, including his reasonable coinnlissions for act- 
mg zts Trustee, he s l ~ l l  disburse said dividends, income, or profit m 
follows: 

" (a )  During tlw lifctiinc of the Grantor, the Truster shall pay 
the nert. inconie from tlic coqlus of tliis trust over to the Grantor 
,it such r~acionable period:: of time as may be found practicable. 

"(b) After the deatll of tlic Grantor, the Trustec shall divide the 
torpw of this trust estate into 13 parts, whatever may then be the 
nature and character of the property or properties then comprising 
said estate, and lie sliall hold4 and administer each part as a scp- 
.u.ate trust for thc use and benefit of each of the following: 

"One part for Martha Joan Sessions, daughter of Kate Callaliain, 
rwo parts for Martha Jane Callaham, daughter of J. W. Callaham, 
one p a n  ior .J. W.' Lewis, 111, and one part for Tweetie Ann Lewis, 
children of Yell Callaham Lewis; one part for A1 Scott and one 
:)art for Ronnie Scott. son- of Elnnla Callahniii Scott; one part for 



148 I N  T H E  SUPREME COURT. [251 

Kaye Kelley and one part for Iiarren Kelley, daughters of Helm 
Callaham Kelley; one part for Michael Callaham and one part for 
Vickie Amanda Callaham, children of C. K. Callaham, J r . ;  one part 
for J. hf. Callaham, Jr., son of J. hI. Callaham, Sr.; and one part 
for J. 11. Callahain, Sr. 

"(c)  The Tru&ee @hall expend the income from each part for 
the beneficiary entitled to receive the same, or he may pay over 
the income direct to such beneficiary as may then be legally quali- 
fied, to receive the income from his or her part or parts, or he may 
allow the income to which any one or more of said beneficiaries may 
be entitled to accumulate for such period of time as he may deem 
advisable, the manner of expending the income of any part or of pay- 
ing it, over to the beneficialy thereof being left to the sole judgment 
and discretion of the Trustee. 

"3. The Trustee sl~all pay the corpus of each part to the bew- 
ficiary of said part as designated in Paragraph 2(b) above a t  such 
t h e  after such beneficiary shall have reached 21 years of age as  
the Trustee, in his sole discretion may determine; provided, how- 
ever, that the trusts hereby created shall, in any event. tern~inatc 
when the youngest beneficiary named in paragraph 2(b)  shall hal-e 
wached the age of 21, and ithe corpus of any of the piartls that  mag 
remain in the hands of the Trustee shall then be paid over to those 
entitled thereto; and in the event any beneficiary shall die before 
rewiving athe corpus of his or her palrt or pa& the heir or heirs a,: 
law of such beneficiary shall stand in the place and stead of the 
deceased *beneficiary and be entitled to  receive the corpu? of such 
part or parts." 

Carl K. Oallahain died 5 September 1953. 
Plaintiff n-as the sole stockholder in Lilly White Farm*. Inc , and 

the fifty shares held by him was the total of the issued and out- 
standing stock. It owned the lot which plaintiff contracted to convev 
and defendlant to purchase. 

I n  February 1954 Lilly White Faims, Inc. was dissolved and ajl 
of iLs assets, consisting of three tracts of land, one the lot here 111 

question, Rere, as a liquidating dividend, conveyed to J. W. Callaham 
as trustee for the persons named as ultimate beneficiaries of the trust. 

The contract t o  purchase dated 17 April 1958 provided: "It is 
agreed that the Seller shall furnish good marketable title t o  mid 
property and Purchaser shall have ten days in which to investigate 
eame, unless an extension shall be agreed upon. In  the event the title 
is objected to, the Seller shall be furnished with a written staatement 
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of all objections and be allowed a reasonable time hereafter in which 
to furnish a valid fitle." 

The parties agreed on a time and place to consumate (the sale. At  
the time and place fixed plaintiff tendered defendant a deed executed 
by him as trustee for each of the named beneficiaries. The deed con- 
tained the usual covenants of warranty and was in praper forni. 

Defendmant refused to accept the deed and pay the purchase price. 
Judge Clarkson concluded: ". . . the plaintiff had ample power 

and authority t o  convey as trustee under the aforesaid trust instru- 
ment the fee in said premises and to vest in the purchaser a good and 
marketable title thereto." 

Defendant excepted to this conclusion and the judgment based 
thereon and appealed. 

Brock Barkley for plaintiff, appellee. 
Sedbemj, Sanders & Walker for defendant, appellant. 

RODMAN, J. The trust agreement expressly authorizes the trustee 
to  sell the stock constituting the trust estate and reinvest the pro- 
ceeds. There is no question of implied power. The only question pre- 
sented is the duration of the power exprsssly given. Did the power 
to sell and reinvest terminate upon the death of Oar1 K. Callaham, 
the grantor, or does t'he power continue as long as the bustee has duties 
to perform? 

When called upon to  interpret a t.rust agreement or other contract, 
courts aeek t o  asceAain the intent of the partias and, when ascertained, 
give effect thereto, unless forbidden by law. I n  re Will of Stimpson, 
248 X.C. 262, 103 S.E. 2d 352; DeBn~h l  v.  Highway Corn. 243 N.C. 
139, 95 S.E. 2d 553; Hall v. Wardwell, 228 N.C. 562, 46 S.E. 2d 556; 
T m t  Co. v. Steele's Mills, 225 N.C. 302, 34 S.E. 2d 425. 

The intent of one who creates a trust is t o  be determined lby the 
language he choases to convey his thoughts, lthe purpose he seeks to 
accomplish, and the situation of the several parties to or benefited 
by the trust. Electric Co. v.  Insurance Co., 229 N.C. 518, 50 S.E. 2d 
295. 

Here the trust agreement demonstrahes a desire on the part of the 
grantor to provide financilal aid upon his death to designated persons, 
some a t  least of whom are minors. The income from the trust proper- 
t y  went ;to the grantor during his life. Upon grantor's djeath the 
conpus of tihe esk te  is to be divided into thirteen parts, eleven parts 
for the benefit of eleven designated beneficiwies and two pa& for 
ano the~  named beneficiary, the dlaughter of the person selected t o  act 
as trustee. 
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The trust estate consists of the entire capital stock of a corpora- 
tian whose only awe& were three lots in the City of Charlot&. The 
nature and extent of the improvements on the several I d s  is not dis- 
c l m d .  The lot which defendant purchased had been used for resi- 
dential purposes. The trusrt agreement manifegts an intent to use the 
corpus to produce income for the ~hneficiaries. Appellant concedes 
the t r u ~ t e r  had the right t o  sell and manage in such manner as to 
cflicientlg proclucc income during grantor's lifc. 

The moment grantor died the power and responsibility of the trustee 
became enormously enlarged. He was invested with broad discretion- 
ary powere with respect to the distribution of income and corpus. He 
had the right to select the purpose for which the income could be ex- 
pended for any beneficiary, or he could makt payment directly to a 
beneficiary, or he could entirely withhold payments of income. The 
only limitation on his power was the requirement t o  distribute the 
trust estate not later than the day when the youngest beneficiary 
named became 21. The power to withhold and ttcculnulate necessarily 
implied the power and duty to invest such accumulations. He could 
not needlessly let them lie idle. Isler v. Brock, 134 N.C 128, 90 C.J.S 
505; 45 Am. JUT. 294. 

It is apparent from the trust agreement the grantor impwed con- 
fidence in the business acumen and integrity of the trustee. I t  is not 
to be supposed that having expressly invested the trustee with authori- 
ty to manage, sell, and reinvest the entire trust estate that the grantor 
intended to limit such authority t o  grantor's life, and a t  the same 
time impose by implication a duty to invest income which lie had 
the p e r  t o  withhold. 

The dissolution of the corporation and tuansfer of legal title to thc 
real estate as a liquidating dividend for tlic stock did not exhaust 
the power of the trust.ee to sell, manage, and reinvest. 90 C.J.S. 426. 
Defendant, in refusing to  comply with his contract to purchase, made 
no mgg&ion that plaintiff was not acting in good faith and for the 
k t  in t e r&,  of the estate. He did not furnish plaintiff with a state- 
ment of his objectiom to the title as required by his contract. He 
m m l y  refused to comply. His assignment of error challenging plain- 
t i ff '~ authority is not sudained. 

Affirmed. 

HIWINS, J., not sitting. 



N.C.] FALL TERM, 1959. 151 

STATE v. JOHNNIE E. NEWTON. 

(Filed 4 November, 1950.) 

Criminal Law g 159- 
Assignments of error in support of which no reason or argument is 

given or authority cited in the brief a re  deemed abandoned. 

Criminal Law 8 156- 
An assignment of error to the charge for failure of the Court "to t k -  

clare and explain the law arising on the evidence in the case" aud thr> 
failure of the Court "to apply the law to the evidence" is a hro:~dsiclv 
assignment and is ineffectual. 

Assault a n d  Battery 8 1.- 
Where the evidence shows an assault on prosecuting witnesses ti.; 

they drove by defendant's house and another assault shortly thereafter 
when they turned around and came back to defendant's house, held 
the circumstances as  to defendant's conduct a t  the time of the second 
assault a re  relevant as  to the defendant's attitude and intent with 
reference to the prior incident. 

Assault a n d  Battery 8 15- Instruction on question of assault I w  
pointing and  firing rifle held favorable t o  defendant. 

The State's evidence tended to show that when the prosecuting wit-  
nesses had gotten some 50 feet beyond defendant's house in their jeep 
defendant pointed and flred his riflle in such manner that they werr 
placed in apprehension of their safety, left the scene, and did not re- 
turn until they had alerted all patrol cars in the area to come to their 
aid and had loaded their own weapons, and that  after the prosecuting 
witnesses had turned around and again passed defendant's house he 
pointed the weapon directly a t  them. Held: The evidence is sufficient to 
support a finding that the defendant pointed and fired his rifle toward 
the jeep and i ts  occupants or totward the area in which the vehicle wax 
proceeding, notwithstanding that one of the witnesses testifled that he 
pointed the rifle "in the general direction of" a s  well as  "in the direc 
tion of" the witnesses, and an instruction that the jury should dnd de- 
fendant guilty if he shot "in the direction of" the prosecuting witnesclw 
is not prejudicial to defendant. 

Assault a n d  Battely &? 5- 
A person who offers or attempts by violence to injure the person of 

another, o r  who by a show of violence puts another in fear and thereby 
forces him to leave a place where he has a right to be, is guilty of a n  
assault. 

HIOOINS, J., not sitting. 

APPEAL by defendant from Mallard, J., May 25, 1959 Special Term, 
of VANCE. 

Criminal posecution upon two indictments, consolidated for trial, 
each charging that  defendant, on the 22nd day of May, 1959, un- 
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lawfully and wilfully assaulted the person therein named with a 
deadly weapon, to wit, a rifle. One indictment (#3490) relates to an 
alleged assault on Lt. Clyde E. DeBow. The other (#3491) relates 
to an alleged amault on Ralph E. Deatherage. 

There mas evidence tending t'o show these facts: 
On the afternoon of Friday, May 22, 1959, DeBow and Derttherage, 

inembers of the National Guard, were on active Stlate duty in Hen- 
derson. Deatherage, operating a jeep, was on patrol duty in the area 
of the Worth Hendemon Mill. Roberson Street, where defendant lived, 
was in this area. About 5:30 p.m. Deathenage observed defendant on 
his front porch cleaning ia rifle. Thereafter, Deatherage "kept the 
house under surveillanoe." About seven o'clmk, Deatherage met Lt. 
DeBon- a t  the North Mill Gate. DeBow got into the jeep with him. 
They rode south on Roberson Street. When they passed defendant's 
house, "he was still on the front porch with his rifle." Shortly there- 
after, Deatherage turned around and came back by defendant's house. 
- According to  DeBowls testimony: AIS they passed defendant's hause, 
Gaveling north, "the weapon was raisecl to his shoulder and aim was 
taken in this manner (indicating)." (Our ita1i.c~) "When he raised 
the weapon, I kept my eyes on him." After paming, DeBow watched 
defendant through the back window of the jeep. "We proceeded by 
the hou*e about fifty feet and as I watclied him through the window. 
the weapon w m  discharged in our direction. We were going north 
and the weapon was pointed north." I n  referring t o  how the rifle was 
pointed when fired, DeBow wed two eqressions, namelyli'in our di- 
rection" and "in our general direction." 

Deatherage, who was driving the jeep, testified that he "heard the 
report of the first shot . . ." 

DeBow testified: ". . . I did not observe the striking bullet. There 
was (sic) no cartridges striking the jeep." 

Deathe~age and DeBow, "plaoed in apprehension of (their) own 
safety," continued north on Roberson Street. After giving "the news- 
sary alert to call in the rest of the M.P. vehicles in the area to +hat 
looation," they "circled back around," proceeded [back (south) along 
Roberson Street toward defendant's house. Meanwhile, the Guards- 
men "put the ammunition in the chambers of (their) weapons as a 
prdecrtive. measure." DeBow testified: "We proceeded ltoward his 
houw and observed him with a rifl~e still a t  his shoulder and pointed 
a t  us." Again: "As we were going away, the weapon was fired in our 
direction and as we came back the weapon was pointed right a t  us." 
D e d e r a g e  testified: ". . . as we were coming down he had the rifle 
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to hirP shoulder pointed a t  us or in our direction. He had i t  very simi- 
lar ito this (indicating with rifle) pointing i t  at us." 

Upon returning, the Guardsmen parked their jeep "on the opposite 
eide of the dirt street a c r m  from Newton's store and h o w  combina- 
tion." They ('sat in the vehicle waiting for the other jeeps to come 
into the area, keeping him under observation a t  all times." As they 
watched him, defendant fired his rifle into the ground, then lowered i t  
and put i t  down on the bench beside him. On cross-examination by de- 
fendant, Deatherage, referring to $his firing, stated: "When you fired 
that time you moved it in the direction of the ground." 

When the other jeeps arrived, men were deployed along the street 
and behind Newton's house. Defendant told these men: "Stay off 
this damn property, you have no busin- on t.hk property." ". . . 
the word was given to the inen to step back across the ditch and stay 
off his property until we had ;the Officer of the Day who had a war- 
rant for Newton to  give m the right to be on his property." "After a 
few minutes, Lieutenant Priddy came up with the warrant and the 
warrant was read to Newton." 

After defendant's arrest, a warch of his yreinises was made. Sev- 
eral articles, including la box of .22 cartridges, were found. When the 
Guardsmen got defenda.nt's .22 rifle, "eleven live rounds" were "in 
the weapon." 

Defendant did not testify. Evidence offered by defendant tended 
to show that  he was cleaning hie rifle; and that,  solely for the pur- 
pose of testing whether i t  funtiimed properly, he fired three *hots di- 
rectly into the ground. 

The jury, as to each indictment, returned a verdict of guilty: and 
judgments, imposing active sentences, were pronounced. 

Defendant excepted and appealed, assigning errors. 

dttorneg General Sealrell and Assistant Attorney Generd  Bruton 
for the State. 

W .  N .  Nicho l so~~ .  James B. L e d j o d .  James J .  Randleman and L. 
Glen Ledford for defendant, appellant. 

BOBBITT, J. While the record shows four ~ssigninents of error, only 
two w e  discussed in defendant's brief. Assignments of error, under 
our Rules land declions, are deemed abandoned when defendant's 
brief da tes  no reason or argument and cites no  authority in support 
thereof. S. v .  Perry, 250 N.C. 119, 132. 108 S.E. 2d 447. 

Defendant assigns as errop: "That the trial Court erred in that in 
his Charge to the Jury, he failed to declare and explain .the law aris- 
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ing on the evidencse in the craw and failed to apply the law to the 
evidence." This assignment, and the exception on which i t  is based, is 
broadside and ineffectual. S. v. Cod, 250 N.C. 262, 265, 108 S.E. 2d 
613. It contain6 no suggestion as to  what instruation is deemed ob- 
jectionable or to what instruction or instructions defendant con- 
tends should have been (but were not) given. 

Defendant's rem,aining assignment of error is directed to the itali- 
cized portion of the following excerpt from the court's instructions 
Do rthe jury, wiz.: "So, Members of the Jury, as t o  Caee Number 3490, 
I instruct you that if you find from the evidenee andl beyond a reason- 
able doubt, the burden being on the State ,h so lsatisfy you, that the 
defendant Johnnie E. ATewton, did on the ddnd day of May, 1969, 
point a rifle in the direction of the prosecuting witness, Clyde E. 
DeBow and shoot the rifle in the direction of the prosecuting witness, 
Clyde E. DeBow, and thlat he then and there shot said rifle a t  said 
prosecuting witness with the intent to do him bodily harm, then the 
defendant Johnnie E. Newton would be guilty of an assault with a 
deadly weapon as charged in the Bill of Indictment and if you so 
find and beyond a reasonable doubt, i t  will be your duty to return 
a verdict of guilty as charged in c a e  Kumber 3490 in the bill of in- 
dictment." 

The evidence is positive and precise that, when the Guardsmen 
returned, defendant pointed his loaded rifle directly at them. G.S. 
14-34 provides: "If any person ehall point any gun or pistol a t  any 
person, either in fun or otherwise, whether such gun or pistol be I d -  
cd or not loaded, he shall be guilty of an asaul t ,  and upon conviction 
of the same shall be fined, imprisoned, or both, a t  the discretion of 
the court." True, the quoted instruction shows the owe was submitted 
in relation to the shot fired when the jeep was proceeding north on 
Roberson Stred. Even so, the oircumstances as t o  defendant's con- 
duct when the Gusrdsrnen returned are relevant as to defendant's at- 
titude and intent with references to the prior incident. 

The ground upon which defendant challenges the italicized portion 
of the quoted inetn~otion is that the coud used the expression, "in 
the direction of." sometimes used by - D ~ B O W ,  when DeBow also used 
the expression, "in the general direction of," asserted to be a broader 
expression. As to this point, i t  would seem that the court, by requiring 
3s a to conviction that the jury find that defendant &hot 
*'in the direction of" the prosecuting witness, adopted the view more 
favorable to defendant. 

When in the light most favorable to the State, we lthink 
thp testimony that defendant pointed and fired his rifle "in the di- 
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redion of" and "in the general direction of" the  prosecuting wltness 
is sufficient. taking all circumstances into contsideration, to support 
the finding t'hat defendant pointed and fired his rifle towwd the jeep 
and i& occupants or toward the area in which t8he jeep was proceeding. 

It is noted thah the jeep was approximately 50 feet from defendant 
when defendant pointed and fired his rifle. I t  is further noted that  
defendant pointed and, fired his rifle in such manner that DeBow, who 
observed defendant's conduct, was placed in apprehension of the 
safety of himself and of Deathorage; and that, by reason of defend- 
ant's condud, these Guardsmen left the scene and did not return un- 
til (1) they had alerted all patrol cars in the area to come to their 
aid, and (2) they had loaded their pist,ols for poccsible l a e  in their 
own protection. It is further noted that  when they did return they 
found defendant with his loaded rifle raised and pointed direotly a t  
bhem. 

Defendant's guilt does not depend upon whether, befo1.c firing his 
rifle, he took precise aim a t  the jeep or any occupant thereof. "I t  is 
an assault, without regard to  the aggressor's intention, to fire a gun 
at another or in the direction in which he is stmding." Wharton's 
Criminal Lam- and Procedure, Vol. 1, 332. "The law  ill not tolerate 
such a reckless disregard for human life." 1 -4111. Jur., Aswult and 
Battery 8 6. In S. 11. Rnker, 20 R.I. 275, 38 A. 6.53, 76 . 4 n ~  St. R q )  
863, this instruction \\-as approved: "Firing n pistol in tl~c. iiirert8ion 
of another with the intention of frightming him, or with th r  ~ n t r n t ~ o n  
of wounding him, arc equally assaults." I n  Edwnrds 1 ) .  State,  62 S.G. 
,565, thr Court of hppcals of Gcorgia approved this instruction " . 
If you find thc defendant, without justifkation, shot a piqtol In tlle 
direction of the. witnew, within carrying distance of thc pistol, not 
Intending to hit him, but intending to scare him, he would 1,r guilty 
of an assault." If any portion of the quoted instruction ii  incorrect. 
i t  nlould seem to be the portion, to which defendant did not P X P C ~ ) ~ .  

\&ich imposed upon thc State the burden of establishing dcfendant'q 
intent t o  do bodily hann t o  the prosecuting witness. 

"The principle is \\-ell c~tablished that not only is a person who 
offe~s or attempts by violencs to injure the pcreon of anothcr guilty 
of an a-ult, but no one by thc e11o~  of violencc has the right to 1)ut 
:%nother in fear and thereby force hi111 to leavc a place where he has 
the right ,b to. 8. 21. Hampto) l ,  6!3 X.C. 13; S. 21 .  Church, 63 K.C. 1.5: 
8. u. Rawles, 63 N.C. 334; S. v .  Shipman, 81 X.C. 513; 19. v .  Martin. 
85 N.C. 508, 39 Am. Rep. 711; S. .v. Jcffreys, 117 N.C. 743." S. v .  
Daniel, 136 N.C. 571, 575, 48 S.E. 514 As succinctly statedl by Ruffin, 
J . ,  in S.  1' .  .llnrstcllo.. 84 N.C. 726;  "NO man has a right hy a show 
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of force to put another and an unoffending person in an immediate 
fear of bodily hmarm." 

Defendant has failed to show prejudicial error. 
No error. 

HIQGINB, J., not sitting. 

(Filed 4 November, 1959.) 

criminal LBW Q 9%- 
On motion for judgment as of nonsuit the evidence is to be taken in 

the light mwt  favorable to the State. 6.8. 16-173. 

Intoxicating Idquor Q 5- 
I t  is unlawful in this State for any person to possess any intoxicating 

liquor for the purpose of sale, G.S. 18-2. and possession withiu the 
meaning of the statute m y  be either actual or constructive. 

criminal Law Q a4- 
Defendant's plea of not guilty puts in issue every element of the 

offense charged. 

Criminal Law Q 101- 
Evidence which merely shows that a criminal otiense was committed 

and that it was possible that defendant committed the offense, but which 
raises a mere conjecture or speculation of the identity of defendant as 
the offender, is insuficient $0 be submitted to the jury. 

Intoxicating Liquor Q I&- 
Evidence tending to show merely that non-taxpaid liquor was fouud 

buried in the ground on lands adjacent to defendant's residence near 
a hog pen which defendant was permitted by the owner of the lands 
to maintain thereon, with further evidence that there were houses 
around the locus and that the loma was crisscrossed by many paths, 
ie  held insuf6cient to be submitted to the jury on the question of de- 
fendant's constructive possession of the liquor. 

HIGGIX~,  J., not sitting. 

APPEAL by defendant fro111 (hnzbill, J., nt April 1959 l l i s c d  Tel-m, 
of DAVIDBON. 

Criminal prosecu~on upon a warrant h d  outt of and r e t m b l e  
to  rthe Reoordw's Court of Thomamille charging subrstantidly that 
defendant Annie Ray Glenn did, on or aibout 26 September 1958, at 
and in Davidlson County, unlawfully and  illf fully violate or h o w -  



N.C.] FALL TERM, 1959. 157 

ingly aid and abet in rthe vioEadion of the State liquor laws by the 
unlawful p o ~ i o n  of and tramporting of liquors or o t h e ~  intoxicat- 
ing beverage for the purpose of sale, bmter, beverage or other unlaw- 
ful di6;poeal eight one-half gallon j~ars of white nonitaxpaid whiekey, 
against the statute in mch ca~sas made and provided, etc. 

Upon ftrial in said Recorder's Oowt hhe defendant was found guilty. 
Judgment was impwed lthrut she be confined for a term of two years 
it1 Central Prison in hleigli,-sentence suspended for a period of five 
yrsrs on conditions stated. Defendant appealed to Superior Court 
of Davidson County. There she pleaded not guilty. 

Upon the trial in Superior Couh the State offered evidence tend- 
ing to show subshnftially the following: Oln 26 September, 1958, 
about, 4 o'clock P. M., itwo officers of the police department of Thomas- 
ville went b the prernim of defendant, Annie Ray Glenn, and rmade 
a search of Ian twea away from her premises but joining her lot. She 
lived just off Daak Srtreert and had resided there around, sixteen years. 
Her premisas consisted of the house looated on Daak Street and the 
lot surrounding it. 

The officers found a hog pen- with three partitions- and about 
four feet in front of the pen they found a wash tub &thing near a 
trough where the hogs were fed. Underneajth the tub there was a can 
that had a lid on it, covered with an inch or two of dirt, and in the 
can there were eighit half-gallon Mmon fruit jars of white whiskey. 
There were no tax stamps affixed to m y  of it. 

Between the 110uw of defendant land the location of the hog pen 
there is about a ten-foot road that goes between her property and 
the property where ithe hog pen is loaated. It is a public road- an 
alley- not la street, that goes up to some more colored houses on the 
hill behind it, two houses in faot, 60 feet from the back of her lot. 
The hog pen is on land that belongs to the Evan8 Estake across the 
said m d w a y  entirely off the premises owned by defendant. It is 
Imked aftm by Lieutenant Esusley who is a member of the police de- 
pqi%rnenit of Thonlasville. One of the officers was told by the owners 
t h d ,  defendant had permission to raise her hogs there, and "accord- 
ing to Annie," said one of the officers, "all of the hogs that were in 
t bd  parti~ul~ar pen belonged to her." No one else had a hog pen with- 
in  60 feet of that pen. There are la number of pens located there. 

One of the 05cers testified (that "there are several pa+hhs through 
the m-dods leading to the hog pen onto Mr. &ley's property, and 
thee  parths lead on up in the wood~s away from Annie's house. They 
lead in (about every direction Annie's house. I wouldn't say that 
bhey all go to the hog pen. There is one that comes down off Barnwell 
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Street, comes by the hog pen t o  AnnieB house and then there i9 one 
above the pen 6hah goes back t.hrough the woods. Other people live 
m the other tide of the woods and these paths lead 'to their h o r n s  
to Barnwell Street and on out onto Doak Street, from the hog pen 
There are lots of paths * * " 

Another one of k.he officers testified that defendant "denid all the 
time that  i t  was her whiskey." 

The State offered other evidence (1) s to  prior possession by de- 
fendant of a jar of whiskey which broke and spilled on her clothes. 
for which no charge w w  made against her, and (2) ~ L Y  to search of 
her house on day in question finding a jar that. smelled of whiskey 
and a n  odor of d i s in f eoh t s  in her kitchen. 

The case wae 8ubmitrt.d to the jury upon the evidonce offered. 
and the charge of the court. 

Verdict: Guilty. 
Judgment: Confinement in the common jail of Davidson County 

for a period of 18 months and assigned to the prison department - 
t h k  sentence to begin a t  the expirartion of the sentence im& in 
No. 8933. Defendant excqr td  thereto and appeals to Supreme Court 
and assigns error. 

Attorney General SenzcelL. Assistnnt Attorney General f hude Id. 
Love for the State. 

Walser & Rrinlcley for defendant. appellant. 

WINBORNE, C. J. This appeal challenges the action of the itria! 
cowt in overruling hm motion for judgment as of nonsuit a6 the cloet 
of dl the evidence u d e r  provisions of G.S. 15-173. When so chal- 
lenged, the evidence i s  to be taken in the light most, favorable Ito the- 
Stake. So wnsidered under applicable pinciplas of law, this Coum 

of opinion and holds tha t  the evidence shown in rthe record is not 
sufficient to support a verdict of guilty of the offense chaqed. S. 1 .  

Webb,  233 N.C. 382, 64 S.E. 2d 268; S. v. McLamb, 236 N.C. 287, 
72 S.E 2d 656; S. v, Wootsn, 239 N.C. 117, 79 S.E. 2d 254; S. v. Hay- 
relson, 245 N. C. 604, 96 S. E .  2d 867. 

I n  the Wooten case, supra, opinion by E n w ,  J.. i t  is said: "Tho 
testimony for the State is ample t o  show t,hat some person violated 
the e t a tu t e  relating t o  the possession of inboxicating liquor. It leaves 
to mere oonjecture, however, t h ~  all-impo~tant question whether lthe 
culprit was the defendant or somebody else. Since the ebidence does 
not indioate that  the defendant had either the actual or the conshe- 
tive p m s i o n  of the intoxicating liquor found by the oficera, the  
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p~..osecution should have been involuntarily nomi ted  in Superior 
Oourt," citing the Webb and McLamb cases. 

In this State i t  is unlawful for any p m n  to possass any intoxioat- 
ing liquor for the purpase of eale. G.S. 18-2. 

Defendant is charged with violating this statute. Her plea of nat 
guilty p u b  in issue every element of the offense charged. S. v. Meyws, 
190 N. C .  239, 129 S. E. 600; S. v. Harvty, 223 N. C. 62, 44 S. E. 2d 
472; S. v. Hendrick, 232 N.C. 447, 61 S.E. 2d 349; S. v. Webb, supra; 
S. v. Hanelson, supra. 

Poeseasion, within the meaning of the above d t u t e ,  may be either 
.wtuaJ or constructive. S. v. Lee, 164 N.C. 533; 80 S.E. 405; S. v. 
Meyers, supra; S v. Penry, 220 N. C. 248, 17 S. E. 2d 4; 8. v .  Webb, 
wpm; S. v. McLamb, supra; S. v. Harrelson, supra. 

In the Meyers case, supra, it is stated: "If the liquor was within the 
power of the defendant in such a case that he could and did com- 
mand its u'se, the p e o n  was as complete within the meaning of 
the statuke as if his possession had been actual." 

Cmcedely there is no evidence that  defendant had actual posses- 
.ion of the liquor- eight half-gallon jars found buried in the ground 
2s related in statemen* of mse. Burt the State relies upon circum- 
*tan~tial evidence to support the conviotion of defendant on the theory 
that the circum&ncm M i f i e d  to  how that defendant had con- 
+uctive po~s~ss ion  of the liquor. 

"Evidence which merely shows ict possible for the fact in issue to 
be as alleged, or which railses a mere conjecture lthat i t  was so, is an 
insufficient foundation for a verdict and should not be left to a jury," 
- Rodman, J., in S. v. Vinson, 63 N.C. 335; S.  v. Harvey, supra, mb 
c a w  cited. See also S. v. Johnson, 199 N.C. 429, 154 S.E. 730; S. v. 
Boyd, 223 N.C. 79, 25 S.E. 2d 456; S.  v. Murphy, 225 N.C. 115, 33 
%E. 2d 588; S. v. Webb, supra. Thwe principles of circumstiantial evi- 
(lence and constructive pwession are applied in S. v. McLamb, supra. 
qee also S. v. Harrelson, supra. 

In .the Murphy cme, supra, defendant was charged with highway 
~obbery, and the evidence showed thait others had eqllal opportunity 
with defendant for taking the money. It is there held, that under euoh 
circumstances to  find that any particular person took the money is 
to enter the realm of apeculartion, and that  verdicts so found may not 
~trtnd. 

Just, so in lthe case im hand, to hold that there is suffioient evidence 
to support a finding that the defendant had construotive pwmxwion 
of the liquor, as charged, is conjecture and  speculation. She ought 
not to be convided on such evidence Hence the motion of defendmt 



160 I N  THE SUPREME COURT. [251 

for judgment of nonsuit should have been allowed. See S .  v .  Webb, 
supra; S. v. McLamb, supra; S. v .  Wooten, supra; S. v .  Hawelaon, 
supra. 

I n  the light of these principles, applied to the evidence shown in the 
record of case Ion appeal, whether the whilskey in the can buried in 
the ground a b u t  four feet right in front of defendant'@ hog pen on 
the lands of the Evans Estate, in charge of a member of the police de- 
pantment of Thomasville, belonged t o  defendant, or  war^ in her pw- 
session, is purely speculative and insufficient to  support a verdict a i  
guilhy of possession of intoxioating liquor for purpose of a l e .  

Hence this Court, M above rstacted, holds thah the motion for judg- 
ment as  of nomuit should have been allowed. 

In  a m d a n c e  itherewith the judgment from which appeal is taken je 
R evereed. 

HIGGINS, J., not sitting. 

STATE v. ANNIE R.4T GLEPI3;. 

(Filed 4 November, 1959.) 

1. Criminal Lam Q 136- 
When an order putting into effect a suspended sentence is based upon 

a conriction of defendant which is reversed on appeal to the Supreme 
Court for insuf3ciency of the evidence of guilt, the order putting into 
effect the suspended sentence must be reversed on defendant's appeal 
from such order. 

H~oorh-s, J., not sitting. 

;\PPEAL by defendant froill C:an,bill. J . .  at -4pril 1!)5!) Mixccl Tc1111, 
of DAVIDSON. 

Criminal pasecution upon a warrant charging defendant Annie Ray 
Glenn with the offense of assauk with la deadly weapon, heard in Sn- 
p r i o r  Court of D a v i d w  County at the April 27, 1959 Mixed, Twm, 
whm and where the following occurred: The presiding judge, finding 
ias la fact athat in Recorder's Count of Thomasville on 13 September 
1958, defendant mas convicted of assault with a deadly weapon and 
sentenced to  itwo years in the Women's Division of the  Stake Prison:-- 
the sentence being suspended for a period of five yeam with the es- 
pess consent of defendant upon certailn conditions, one of which was 
that she not violate any law during the period of suis.pension ; that on 
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13 Ootober 1958, defendant was convicted of violating the liquor 
laws of the State of North Carolina and the laforwid two-year sen- 
tence wae placed into effect in bhe Recorder's Court; that  defend~ant 
appealed to Superim Court therefrom, and trom ithe conviction of 
violating the liquor laws; that in Superior Court defendant was found 
guilty by a jury of -sing four gallom of illicit liquor for the pur- 
pose of sale; and the court finding that, the violation of the liquor 
]'am by defendant wlas willful and in violahion of one of the terms 
of the said suepended sentence, adjudged that  t h e  has been a viola- 
tion of the conditionis of the suspended sentence, and ordered that  the 
two-year sentence to the Women's Division of State Pvimn, which 
was theretofore suspended, be placed into immediate effect by the 
imance  of a commitment. 

And defendant having appealed t o  Supreme Court fmm the con- 
viction in (the said liquor case, also appealed from the order placing 
into effect the suspended sentence above described; and i t  now ap- 
pear~ >that the judgment in the liquor case, No. 370, h~as been revcrsed. 
Therefore defendant appeals t o  Supreme Court and, assigns error. 

Attorney General Senwell, Assistant Attorney General C l a ~ ~ d e  L. 
Love for the State. 

Walser &. Brinkley for defendant,  appellant. 

WINBORNE, C. J. The ruling of the court putting into effect the 
s n s p d e d  sentence against defendant, ns hereinabove described, he- 
ing predicated upon finding that the verdict of guilty in the liquor 
case above described, is violative of the conditions on which the two- 
year sentence was suspended is in error. Hence defendant is entitled 
to have the judgment by which suspended sentence was put into effect 
reveristd and stnicken from the record- and itt is so ordered. S, v.  Har- 
relson, 245 N.C. 604, 96 S.E. 2d 867. 

Reversed. 

HIGGINS, J . ,  not sitking. 
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GEORGE M. RICK v. J I M  MURPHY, T/A MURPHY'S USED 'CARS, 
AND WBSLET PETE FRONEBERGER. 

(Filed 4 November, 1959.) 

Automobilea Q 641- 
-Zlvidence tending to show that  the vehicle causing the damage in suit 

carried the license plates issued to the driver and mas registered in 
hie name, and that  the driver had employed the owner of a used car 
lot to construct the vehicle from a body of a car, whose motor had been 
damaged, and the  motor from the vehicle theretofore owned by the 
driver, the body of which had been damaged beyond repair, ix held in- 
sufacient to be submitted to the jury on the question of the liability of 
the owner of the used car lot under the  doctrine of respondeat superior. 
G.S. 20-71.1. 

Pleadings Q 3a- 
Plaintiff is not required to allege evidential facts, but only the 11lti- 

mate facts constituting his cause of action. 

Antomobileg 98 85, 37- 
Where the complaint in  un action to recover damages resulting from 

a collision alleges a reckless operation of his vehicle by defendant. G.P. 
20440, evidence tending to show that  defendant was intoxicated a t  the 
time is  aompetent notwithstanding the  absence of allegation of defend- 
ant's violation of G.S. 20-138, since a physical condition which niny 
cause a person to act in a given manner is merely ericlentiary. 

Appeal and Ekror 4 2 -  
Where there is evidence that plaintity suffered serious, painful and 

permanent injury in the accident in suit, a stnternent by the caourt that  
defendant contended that his pain and suffering seriously affected his 
eervous condition will not be held prejudicial for the wnnt of allegation 
and  evidence of injury to plaintiff's nerrous condition, i t  being' apparene 
from a contextual construction of the charge that the court meant mere- 
ly to call attention to plaintE's contention that the injnries were perma- 
nent and did continue to muse pain. 

HIWINS, J., not sitting. 

APPEAL by dtefendants from McLean, J . J In rch  1959 'I'rl-111, 01  

GASTON. 
The complaint alleges peiwnal injury and propeirty damage to 

plaintiff resulting from a collision between an automobile owned and 
operated by plaintiff and, m automobile operated by defendant 
Fmneberger as the [agent and for the benefit of defendant Murphy. 

The collision occumd a t  the intersection of Hawthorne Stxeet and 
Highway 27 in Mount Holly. Traffic lights st the  intemction regulate 
the flow of traffic. Pllaintiff lslleges the collision was caused by Frone- 
barger's unlawful spccd and failure to  heed the traffic light*. To  es- 
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tablieh agency, plaintiff relies on G.S. 20-71.1 and his assertion that 
Murphy waa lthe owner of the motor vehicle driven by Froneberger. 

PlaintiffJ8 evidence with respect to ownership is sufEcient to estab- 
lish these facts: Defendant Murphy, who operakes a service station 
and used car lot, had purchased from Clayton Ball, for $20, two or 
t h  weekg prior Ito the oollision, a 1947 Chevrolet, the motor in 
which was "tore up." It had two tires; i t  had to be towed by wrecker 
to Murphyle place of business. Froneberger was, in May, the owner 
of a 1947 Spartsrnwter Chevrolet, which he had purchimed from Mur- 
phy. He paid part of the purchase price in cash and gave mortgage to 
Murphy for the balance. The 1947 Sportsmaster was wrecked and 
taken to Murphy's for repair. The body was so badly damaged that 
repairs to i t  were not economically practical. Murphy agreed to pro- 
vide Romberger with a moltor vehicle constructed in part from what 
haxi been the Ball oar and in part from what had been the Frone- 
berger Spartsmaster. Froneberger was to pay $35, of which $20 was 
the cost of parts supplied and $15 for labor. The part supplied by 
Murphy wais the body purchased from Ball. This vehicle was to con- 
tinue a b j e c t  to the original chattel mortgage executed by Frcmeberger. 
The work was completed prior t o  15 June, the day of the collision. 
On &ah afternoan Froneberger went !to Murphy's to get his car. Mur- 
phy at first, refused to let him have i t  but finlally consented that he 
might try i t  out. 

Ait the ltime of the collision the car driven by Franeberger carried 
the license plartes i m e d  to him for use on the S p o h a s t e r  and a 
regstration card showing the ownership of the Spartsmmter. The 
highway patrolman who investigated the wreck, testifying for plain- 
tiff, said: "The only difference that  I noticed between the ow d.e- 
scribed on the registration card and the car that Froneberger was 
driving was the body type." 

Murphy, testifying with rmpect to the repairs and his agreement 
with h n e b e r g e r ,  aaid: "As a result of that agreemenit, I rebuilt the 
automobile for him." 

Issues as  to agency, negligence, contributory negligence, and dam- 
ages were submitted to the jury and answered in favor of plaintiff. 
Judgment was entered on the verdiot and defendants appealed. 

Frank Battley Rankin for plaintiff, appellee. 
Carpenter & Webb for defendant, appellants. 

RODMAN, J. Defendant Murphy's motion to nonsuit was over- 
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ruled. This he @signs as error. Plaintiff's evidence does not tend to 
establish that  Murphy was the owner of the vehicle operated by 
Fronebmger. To the conitrary, i t  shows that the driver was ;the owner. 
It was registered in his name and oarsied license pbates issued to him. 
T h k  made a prima facie case of ownerehip. G.S. 20-71.l(b). True the 
body was not the same as the body described on the registration card, 
but the body is merely a part of ithe motm vehicle referred to in the 
M u t e ,  G.S. 20-71.1. 

By definition, G.S. 20-38(p), a motor vehicle is self-propelled or 
propelled by eleotric current o h i n e d  from itrolley wires. The article 
sold by Ball to Murphy and by Mu'rphy to Froneberger had no means 
of propulaim. 
The evidence clearly establishes an >absence of intent on the part 

of either Froneberger to purchase or Murphy .to sell a motor vehicle. 
What the evidence shows is the @ale of parts owned by Murphy ta 
be wed with ather parts owned by F~oneberger to make for Fmne- 
berger a mwtar vehicle which could be operated on the highway. Frone- 
berger was, on this evidence, the owner of the repaired or reconstructed 
automobile. Murphy merely had a lien for labor and material. G.S 
44-2. 

G.S. 20-71.1 does not make the inerchant who lsupplies parts or the 
mechanic who perforins work and supplies parts responsible for the 
opemtion of la repaired or rebuillt moltor vehicle. Defendant Murphy's 
motion for nonsuit should have been allowed. 

The evidence was sufficient to establish negligence by Froneberget 
causing the collision, He does not here #argue to the contrary 

Len-is Ball, a witness for plaintiff, testified that  he saw Froiieberger 
about five minutes prior {to the collision and observed his conditiorl. 
Counsel for plaintiff then asked: "What, if anything, was his oondi- 
tion with reference to drunk or sober?" Defendant's objection was 
overruled, and the witness answered: "He was drinking." The court, 
in reviewing the evidence, oalled attention to this ~tmtimony. 

Froneberger assigns as error the adinisvion of this evidence and 
reference thereto in the charge. The oonlplaint does not charge a vio- 
h6im of G.S. 20-138, which prohibits the operation of a motor vehiclt. 
while under the influence of intoxicating beverages. I t  charges a reck- 
less operation prohibited by G.S. 20-140. Plaintiff was not required 
to lallege evidential facts. An allegation of the ultimate facts sufficed 
Pinnix v. Toomeg, 242 N.C. 358, 87, S.E. 2d 893; Spake v. Pearlman, 
222 N.C. 62, 21 S.E. 2d 881. A physieal condition which m y  cause 
a person to a& in a given manner is merely evidentisry, not the uki- 
i nah  fact on which liability must red. 
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The right to offer evidence of the cansumption of alooholic beverages 
by the clriver in vehicle colli~sion oases on an lallegatim (of negligence 
wihhout specific allegation of intoxicahion was considered in Fox v. 
Hopkins,. 343 Ill. App. 404, 26 A.L.R. 2d 352. O w s  considering lthe 
question are gahhered in the note appearing in A.L.R. The annotiator 
summaxizes the conclusion which the courts have reached thus: "In 
nearly dl of the vehicle ~acoidenrt cases in which the question has 
arisen, whether ,the pleading alleged the negligence of the defendant 
or his agent, or contributory negligence on the part of ithe plaintiff 
or his decedent, it has been held or  recognized that  evidence tending 
to prove tfhe opposing panty's intoxioatii~on was admissible, notwith- 
standing the pleading failed to lallege (such intoxioation." The evidence 
to which tvhe assignment is direcited was competent. 

P l a h t ~ f i  mais carried to a haspiha1 where he remained for nine days. 
Six of hi. ribs were broken, two crushed; his leg and hand were cut. 
He ,sustained head injuries; he was out of work for seven weeks. The 
collision occurred in June 1957. The oase wae hried in March 1959. 
Plaintiff testified: "I have nat fully recovered a~ a resul;t, of thwe 
injuries. I still have hurting in my head, and my ribs still-& cold 
weather I still have trouble with my ribs." Plaintiff alleged perma- 
nent injuries. H e  did not q~ecifioally allege injury to his nervous sys- 
tem. In stsating plainhiff's contentions, the court said: "He s a p  and 
oonkn& that  the pain and suffering which he sust~ained seriously 
affected his nervous system and will continue to do so." Defendant 
asigns this statement of contention as error, contending there was no 
allegation or evidence of injury to the nervoue system. When t4he 
charge is read as a whole, i t  is appalrent ,that the court merely meant 
to call atkcention (to plaint?iffJs contention that  the injurks were perma- 
nent amd would continue t o  cause pain. Prejudicial error has not, been 
established by Froneberger. 

On defvntlant 3Iurpliy's appeal - Rclver+ed. 
On cieicntlant Fronebcrgcr's appeal - 50 error. 

HIGGISS, J., not sitting. 
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A. F. EWGELBERG v. T H E  HOME INSURANCE COMPANY asr, THE 
HOME INDEMNITY COMPANY ; RUFUS ODELL CAUDLE. MRS. 
NANCY JANE 'PRUITT AND MRS. DELLA MAE HARDY PATSE. 

(Filed 4 November, 1959.) 

1. Insurance 8s 8, 61- 
Unless payment of premium is waived it  is a 

insurance coverage. 

Insurance companies may authorize agents to 
provisions of a policy so long a s  the acts of the 
flict with the terms of the policy contract. 

condition precedent to 

carry out  cancellation 
agents a r e  not in con- 

3. Same: Insurance Qs 3, 61- 
Where a n  insurance agent mails notice of cancellation of the policy 

for  nonpayment of premiums after default in payment by insured, in 
accordance with the terms of the policy, which notice is received by in- 
sured, the policy contract is terminated ten days af ter  notice, and this 
result is not affected by the fact  that  the agent himself may have paid 
the premium to the insurance company. In  this case insurer had refund- 
ed to the agent the unearned portion of the premium and the agent had 
m v e r e d  judgment against the insured for the earned portion thereof 
prior to  the occurrence of the accident in suit. 

HIWINS, J., not sitting. 

-APPEAL by plaintiff from Oltve, J., March 1959 Term, of FOR~YTH. 
The case wais W d  upon an agreed ~wtatement of flacb, which is in 

substance as  follows: 
The corporate defendants (ineurance oompanias) by and through 

Elsm I m a n c e  Agency, Inc. (here inahr  referred .to as EElam), of 
Winston-Salem, delivered to plaintiff their joint and several combina- 
tion automobile policy, effective 11 August 1956 covering plaintiff's 
1954 Chrysler automobile for the policy period from 11 August 1956 
to 11 August 1957. This is a renen-a1 policy. Within 60 days of the 
h u m c e  of the policy E h  paid the corpmahe defendand the premium, 
$58.60. Plaintiff did not a.t any time pay Elam or rthe corpo~ate de- 
fendants the premium or any part thereof. On 10 January 1957, Elam 
mailed to plaintiff at his home [address as set out in t'he policy notice 
of cancellation of the policy, to be effective 20 January 1957 for 
nonpayment of the earned pontion of the premium. The cancellation 
notice unas in the name of the corporate defend,ants by E b m ,  "author- 
ized representahive." It was signed by Douglias B. Elam, prmident 
and manager of Elam. Plaintiff phoned Elam on 14 January 1957 
m d  stated thait he had received cancellation notice and inquired if 
the policy could be reimdmted upon payment of premium. Phintiff 
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was dvilsed that it would be reinstahed if the premium wlaa paid "in 
6he n d  few days." Plaintiff did not thereafiter pay Ithe premium. The 
corporate defendants refunded to Elam $32.58, the unearned portion 
of the premium. On 18 March 1957 Elam recovered judgment of 
plainitiff herein before a justice of ithe peace for the earned portion 
of the premium, $26.02, and costs. Plaintiff did nat atrtend the trial 
but phoned the justice of the peace that he would pay the judgment. 
This judgment has not been paid. On 20 March 1957 plaintiff's 
Chrylsler automobile, while being driven by plainitiff, wa+s involved in 
3, colli&n with anothw automobile. The individual defendan28 here- 
in were injured in rthe collision and have instituttxl &ions against 
plaintiff to recover d a m a g ~  on account of hie alleged actionable 
negligence in causing the collision. Plaintiff nd f i ed  the corpwate de- 
fendmts of the actions but wrporate defendlank declined ito defend 
the mi& on the ground that  the policy of insunmce had been can- 
celled and was not in force on the date of the mllieion. The actions are 
stdi pending. The policy contains the fallowing condition: 

"24. Cancellfation: . . . This policy m y  be canceled by the 
company by mailing to the named insured at a t e  addrem shown 
in this policy writhen notice stating when not less h n  ten diays 
thereafter such cancellation shall be effeotive. The mailing of 
notice as aforesaid &all be sufficient proof of notice. The time 
of the surrender or the effective dahe and hour of c~ancellajtion 
sh ted  in the notice shall become the end of [the policy period. . . . 
If the company oancels, earned premium shall be wmputed pro 
raha. Premium adjuetment may be made either at the time can- 
cellation is effected or as soon as practicable after cancellation 
becomes effective, but payment or tender of unmrned premium 
is not (a condition of cancellation." 

The agency agreement between the corporate defendanhs and, Elam 
p~ovides : 

"The wmpany hereby grants authority to the agent . . . t o  
d i c i t  and submit applications for . . . insurance . . .; t o  issue 
and deliver policies . . . ; to collect and receipt for premiuins 
. . . ; .to cancel isuch policies . . . in the discrdion of the agent 
where cancellation is legally possible; . . ." 

Upon the f a d s  agreed the count concluded that  the policy wa-s law- 
fully canceled on 20 January 1957. was not in force on 20 March 
1957 and the individual defendants are not enrtitled to recover for 
their injuries under the policy. 

From judgment dismissing the action, plaintiff appealed and as- 
eigned error. 
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( .hnrlcs I,. . ihcr~lcth!/. Jr. ,  for plaintiff, appellant. 
Womble, Carlyle, Sandridge & Rice for corporate d e f e n h n t s ,  ap- 

pellees. 

PER CURIAM. 011 this appeal pbainitiff contends fhat Elam paid the 
premium and the amount thereof became an open account due by 
plahtiff to Elam, that  Elam was without authori6y to give notice 
of cancellarticm or t o  cancel the policy, ithat plainkiff m s  not privy to 
the agency agreement b e t ~ e e n  Elam and the insurance companies 
and is bound only by the provisions of the policy and that the oorpor- 
ate defendants could not effectively cancel the policy in a; much a c  

the premium had been paid to  them by Elam. 
Plaintiff did not a t  any time pay ithe premium or m y  part thereof. 

Unless &he payment of premium is waived, i t  is a condition precedent 
to iwuranoe coverage. -4llen v. Insurance Co.,  215 N.C. 70. 1 S.E. 2d 
94. The agreed statement of faots discloses no agreement on the part 
of Elam or the corpoi-ate defendants t o  waive payment o i  premium 
or to extend the time of payment for any period, definite or indefinite. 
A d u d l y  the facts agreed show the contrary to be true. The language 
of the "oancellation" clause is clear and unambiguous. The clause 
mas stricrtly complied with. In~urance  companies may authorize agents 
to cany out ca.ncellakion provisions of la policy so long a s  the act6 of 
the a.gents are not in mnflict wit,h the terms of the policy contract. 
The cancellation notice indicates tbah Elam gave notiice of the oan- 
oellahion as agent of the corporate defendants. I n  SQ doing E h m  did 
not condnavene any policy provision and had full authority to per- 
form the a&. 

Affirmed. 

HIGGINS, J., not sittting. 
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MELVIN THEODORE WITHERSPOON, J R  v. 
BDGAR A. OWEN, D/B/A DUFFY'S TAVERS. 

(Filed 1 November, 19.5%) 

1. Negligence 8 41(2)- 
While a proprietor is under duty to protect his patrons against fore- 

seeable assaults by others, a patron is also under duty not to needlessly 
expose himself to danger, and nonsuit was properly entered in this 
action by a patron against the proprietor of a restaurant for  injuries 
from an assault by another patron, if not on the ground that  the pro- 
prietor could not have foreseen the  assault, then on the ground that 
plai~ltiff ~tteml)tecl to pass the  other patroll who was belligerent and 
attempting to block the stairs, and that  plaintitf had equal notice with 
the proprietor if the conditions were such as  to give warning of probable 
assault. 

HIGGINL. .J., not sitting. 

APPLAL 11;~ plaintiff from Clnrkson, J., 3fnrcll 23, 1959 Schedule B 
Civil Tt r I I I ,  of NECKLEXBLRG. 

Plaintiff seeks compensation for damages resulting from a n  assault 
and fall in defendantk place of business. Defendant denied neegligmcr 
and pleaded contributory negligence. 

Plaintiff alleged and defendant admitted defendan6 did busin- as 
Duffy'b Tavern, operating a restaurant and dine and dance club open 
to the public; "the defendant serves beer to his customers and also 
set-up, thak is ice and mix for his customers and patrons to mix alco- 
holic drinks." 

Plaintiff. with a party of six others, went to the tarern about 9:3U 
on Saturday night. They proceeded to  the second floor dining room, 
access to which was provided by a stairway four or five feet wide. 

Here they remained until clcosing time, 1:00 a.m., or later. Using 
pl~aintiff's language: "we closed &hem up. . ." While at ithe tavern the 
party purchased f& and "mix" and consumed the whiskeys they 
had broughlt to the tavern. 

At leaving time plaintiff remlained to pay the bill for his pmty 
There were four or five couples ahead of him. He wais the last in line. 
The otherr; of his party did not wait for plaintiff but went down the 
stlairs. 

The cashier's desk was locarted near the head of the stairs. An argu- 
ment took place between a culstom~er land the amhier. A man 7nm stand- 
ing a,t, the head of the stairs, blocking traffic during the argument 
between the customer and the owhier. The person a t  tqhe h a d  of the 
stairs n-a< loud and boisterous. The proprietor requested him to 
leave Plaintiff testified: "After I paid the bill and started to go 
down the steps, this man was standing and blocking the steps and 
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I asked him ,b let me by. He didn't 1st me by. He said, 'If you want 
by, get by.' I lstarted on by him. I proceeded on by him and when I 
did, he swung art me and I hied to cahch on to something, and I 
couldn't, find anything eke (to aatch on to so I gnabbed hold of him 
and we rolled down the steps together." 

Defendant moved for nonsuit art the conclusion of plaintiff'$ evi- 
dence. The motion w w  lalllowed and plaintiff appeetled. 

Charles M. Welling for  plaintiff, appellant. 
Carpenter & W e b b  for defendant ,  appellee. 

PER CURIAM. Conceding defendlank's duty to protect his patroi~s 
against forseaable a s a u l 9  by lothers, the patron also had a duty 
nort rlo needlessly expose himself t o  dmger. Here plaintiff and defend- 
anlt had equal knowledge. Appa~ently nothing had tranlspired which 
would indicate plainitiff could not descend in safeky. So far as ap- 
p e w ,  the athers lahead of him had done m. Buh if the condition.. 1s were 
such a+s to warn defendant thlat plaintiff might be assaulted i f  he nt- 
tempted to descend, *hose condiltions gave equal warning to plainkiti. 
He  could IMI more ignore the dangerous condiltion, if i t  existed, than 
could defendant. 

Affirmed. 

HIGGINS, J., not sitting. 

THRESIA MARIE JARVIS A N D  HI-SBAND, F. C. JARVIS c .  
ZEB R. SOUTHER aim WIFE, MARTHA SOUTHER. 

(Filed 4 November, 1959.) 

1. Appeal and Error g 22-- 
An assignment of error that  the court erred in the findings of fact 

and conclusions of law a s  contained in the judgment is a broadqide 
assignment and does not bring up for  review the findings of fact nr the 
sufeciency of the evidence to support them. 

2. Appeal and Error $ 21- 
An appeal from the signing of the judgment constitutes an exception 

to the judgment, but raises only the questions whether the facts found 
support the judgment and whether error of law appears on the face 
of the record. 

H~oarrvs, J., not sitting. 
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.~PPEAL by p&ibionem from Gwyn, J., at April-May 1959 Civil 
Telin, of WILKCS. 

Procewioning proceeding to establish the true boundary line be- 
tween certain lands of petitioners and certain lands of respondents 
described in the pleadings. 

P&g.ti~ne.rs treating respondenk' answer a~, denial of petitioners' 
title. applied for order restraining rwponderhs from trespmsing up- 
on the disputed area. And addendum to the record brought up on 
suggestion of diminution thereof di~closes that by order entered at 
April-hiay Term of Superior Court of Wilkes County, by agreemenlt 
of counsel for petitioners and counsel for respondents, "jury trial is 
wived  and the judge shall pass upon the issues of f a d ;  tha.6 his 
findings shall have the same effect as if found by a jury; that where 
the boundary lines are in dispute, the court shall locate, find and 
establish said lines according to the contentions of the plaintiffs or 
according to the contentionls of the defendants, or a t  any intermed- 
iate points between the contentions of the parties as the court may 
find from the evidence to be the true and proper boundary lines 
betwem the parties * * * that the wurt may oause such linas to  
be laid off on the ground, properly marked by stone, stakes, or other 
appropriate monuments, giving courses and disitiamces where the 
court deems proper, render judgments declaring ithe rights of the 
parties and muse said judgment to be reoorded in the office of the 
Register of Deeds of the county; * * * that the court may view 
the premi~ses and consider such other evidence as m y  be offered 
or elicited; that the cmh may be taxed against the l w h g  panty 
or aippontioned between the parties, as trhe oourt may deem prop- 
er." ewh of the parties reserving '%he right to objeot ,to any evi- 
dence deemed to  be incompetent and Ito except to any finding of 
fact, and each preserves the right to appeal .to ithe Supreme Court 
from any judgment rendered against him." 

And the record further discloses judgment entered by prmiding 
judge in accordance with the istipulation of parties, finding the facb ,  
and adjudging the rights of the pallties according to the contentions 
of lthe respondents and against the contention of the petitioners, and 
taxing cos t  as indicated. 

The plaintiffs object and except and appeal to Supreme Court, 
and assign error. 

W .  G. Mitchell, McElwee & Ferree for plainti.fs, appellants. 
Whicker & Whicker for defendants, appellees. 
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PER CURIAM: The first rtserj;gnment of emor set forth in the rec- 
ord of case on appeal is tihlat rbhe ;trial court erred in the finding 
of faot and conclusioner of law ae mbained in the judgment. This 
i~ a broadside aesignmenit, and does not bring up for review the 
findings of fad or ithe su5ciency of the evidence to support the find- 
ings of fad.  Indeed, while the appeal from the signing of the judg- 
men6 constitutes lsin exception to the judgment, i t  raises tw  quas- 
trims only (1) do the faota found support the judgment; md (2) 
does error of law appear upon ithe face of the record? A reading of 
the record indiorutes that the fa& found support the judgment, and 
that error in law does not lappear upon the face of the  record^ 

Hence under authority of Bumville v. Boone, 231 N.C. 577, 58 
S.E. 2d 351, the judgment from which appeal is taken Is 

Affirmed. 

HIGGINS, J., not sitking. 

WARREN E. MOODY T/D/B/A ELVERSOS MOTORS v 
WARREIN-ROBBINS, INC. AKD B & L MOTORS, INC. 

(Filed 4 November, 1959.) 

The court has the discretionary power to remove a cause to mother  
county for the convenience of witnesses, and action of the court it1 do- 
ing so in this case a f te r  a mistrial for inability of the jury to reach a 
verdict is affirmed, the order being based on the eridence takon s t  the 
trial, and there being nothing in the record to show that  the opposing 
parties were denied a n  opportunity to present eridence in opposition to 
the motion oa that  they requested a continuance of the hearing of the 
motion for a n  opportunity to present evidence. 

HIGGINS, J.. not sitting. 

APPEAL by defendants from G ' U ~ ~ U .  J., ,Tune 1959 Term, of LVILKEP. 
Plaintiff is a resident of Guilford. Defendants are Nonth Caro- 

lina coporadions haviing their principal place of business in Wilkes. 
The complaint alleges plaintiff is the owner of a Cadillac automo- 
bile which, with the documents necescJary to transfer title, wm stool- 
en and sold bo defendmt Warren-Robbins, Inc., who in turn mort- 
gaged it to defendanh B & L M o t o ~ ,  Inc. Plaintiff prays thtat he 
be adjudged the owner and entitled 60 possessicm of the moltor ve- 
hicle. 

Defendads, by answer, admithed a purchase from the alleged thief, 
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who, they amert, was the agent of plainhiff with authority to sell. 
The muse was submitted to a jury at  the June Term of Wilkes 

on issues raised by the pleadings. The jury was unable to agree on 
a verdict, and on Saturday, the last day of the term, a juror was 
withdrawn and a mistrial ordered. Pl'aintiff then made an  oral mo- 
tion to remove bhe cause t,~ Guilford County for the wnvenience 
of witneases. 

The court, reciting: "This cause being heard and i t  appearing to 
tbe court upon motion of the plaintiffs made in open court follow- 
ing an extensive trial of this cause that  it would be to the con- 
venience of witnesses that the cause be removed to Guilford County 
for trial, and also that it would promote the ends of judice," ordered 
hhe removal. 

After the order was signed), plaintiff was permitted to reduce his 
m~otion for removal Do writing and to  file an affidavit signed by plain- 
tiff in mpport of lthe motion. 

Defendants excepted to the order removing the causc b Guilford 
and appealed. 

E. James Moore and Cecil Lee Porter for plaintiff, appellee. 
Ralph Dawis for appellant Warren-Robbins, Inc. and McElwee & 

Ferree for appellant B & L Motors, Inc. 

PER CURIAM. The cause wm properly instituted in Wilkes County. 
G.S. 1-76. This did not, however, prevent plainhiff from seeking a 
removal for the convenience of witnesses. Pushman v. Damero?~, 208 
N.C. 336, 180 S.E. 578. TVlwther the motion to remove should be 
granted was a matiter in the discretion of ithe court. 

The record presented to us does not show defendants, as here argued, 
were denied an opportuniky to  present evidence in opposition to 
the motion. It does not show a request to continue the hearing with 
opportunity to p r sen t  evidence. The order was based on the evi- 
dence taken a t  the trial. 

Affirmed. 

HIGGINS: J., not sitting. 
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STATE V. OLE11 J. WILSON, J R .  

(Filed 4 Norember, 1959.) 

1. Criminal Law 8 2S-- 
Defendant's plea of guilty is equivalent to conviction of the offense 

charged and no other proof of guilt is required, and after judgment has 
been pronounced thereon, defendant, upon withdrawal of his original 
counsel from the case, may not contend to the contrary in the absence 
of a motion for leave to withdraw the plea. 

H ~ o c r ~ s ,  J., not silting. 

APPEAL by defendant from Olive, J., March Term, 1959, of FORSYTH. 
Criminal prosecution on a two-count indifitment charging (1) lar- 

ceny and (2)  receiving stolen goods in violation of G.S. 14-71. Each 
count related to described meat of the value of $225.28. 

Defendant, represented by wunsel, entered a plea of guilty to 
rt~eiving stolen goods as charged in the second count. Thereupon, 
after headring certain evidence relative to appropriate punishment, 
the mulit ppronounced judgment imposing a sentence of eight months. 

Judgment was pronounced on March 4, 1959. On March 6, 1959, 
these events occurred: (1) Original w u w l  was granted leave to 
withdraw as defendant's counsel. (2) Defendant excephd to the 
judgment and appealed. 

Attorns y General Seawell and Assistant Attorney General Love 
for the State. 

Hastings, Booe & Mitchell for defendant, appellant. 

PER CURUM. While the evidence heard by tihe court, solely for 
the purpose stated above, sihowed defendant had received the meat 
from the eame persons in a course of dealings, defendant aesert.8 it 
shows he did not receive meah of s value in excess of $100.00 a t  any 
one time. His complaint seems to be that the court, ex mero rnotu, 
diould have stricken out his plea of guilty and directed that de- 
fendant be prosecuted on multiple warrants charging separate of- 
fense,  eaoh involving the receiving of stolen meat of a value less 
than $100.00. 

Since ithe State, in the circumstiances, hcad no reason to bring for- 
ward all available evidence, we do not consider whether the fa&, 
if fully developed, were sul& as to warrant mnviotion of the offense 
charged. Suffice ~ho say, defendant made no motion for leave to 
withdraw his plea of guilky nor does i t  appeaz that  the contention 
now made WELW brough't to  the attention of the trial judge. 
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When defendant m t e d  his plea of guilky he h d  full knowledge 
of all o i r c u m h c e s  reltating to hils criminal conduct. Apparmltly 
defendant's original counwl wm of opinion that  ithe entry of the 
plea of guillty as charged was defendant's advantage; land, in view 
of the judgmenlt pronounced, we oannot say this was not the wimr 
mm. 

Defendant's plea of guilty was equivalent to a c o n v i o h  of the 
offense aharged and no other proof of guilt was required. A b m t  
a mdion for leave to wikhdraw such plea, the court properly pro- 
nounced judgment thereon. 

Affiecl .  

HIG~INS, J., not sitking, 

STATE v. WOODROW GOODING AND LEROY WILLIAMSON. , 

(Filed 4 November. 1959.) 

1. Assault and Battery Ij 17- 
I n  a prosecution upon a warrant charging assault with a deadly 

weapon the jury may return a verdict of guilty of a simple assault when 
warranted by the evidence. G.S. 15-170. 

2. Criminal Law 8 lo+ 
Defendants' contentions that  the judge failed to give equal strew to 

their contentions a s  compared with those of the State held to be with- 
out s u b m e ,  6he charge of the court complying with the provisions 
of G.S. 1-180. 

HIGGINS, J., not sitting. 

APPEAL by defendants from Mallard, J., Special Criminal Term, 
4 May 1959, of Ymce .  

Criminal prosecution on a w m m t  chaxtrging defendant W i n g  
an 9 February 1959 with {a criminal assault with a deadly w e a p ,  
to wit: z shotgun, on Walter Frank Norwood. A similar warnant 
chmgss defendlaat Williaxnmn on the same date with s similar ae- 
aauk on Wlalter F r m k  N m o o d ,  with the exception th~at the deadly 
weapon ia dleged i'n the warrant to be a pistol. 

k h  defendant appealed b the Superior Court of Vance County 
from judgmenb against them in the Recorder's Court of Vance Chun- 
ty. 

In the Superior Court the ltwo o m  were oonsolidlaitsd fm %I 
by the judge wlithout objeotion. In  Zihe Superior Court b d h  defm- 
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pleaded not guilty, and were t<ried anew and de novo by a 
judge 4Md jury. G.S. 15-177.1. 

Jury verdict as to each defendant: Guilty of a simple asaulk as 
charged iln khe warrant. 

From separate judgments of 30 days imprisonment as to each de- 
fendwt, each defendant appeals to the Supreme Court. 

Malcolm B. Seawell, Attorney General, and T. W. Bruton, Assis- 
tant  .dttorneu General for the State. 

W. M. Nicholson, James B. Ledford, James J. Randleman and L. 
Glen Ledford f m defendants, appellants. 

PER CURIAM. Eaoh warrmt chlarges a criminal assault with a 
deadly weapon, epecifying the weapon. The jury convicted each de- 
fendant of a simple waul t ,  a leas degree of the same crime. The 
evidence warranted such verdicts, and the jury was empowered by 
virtue of the provisions of G.S. 15-170 to return such verdicb on 
warrank oh'arging w a u l &  with a deadly weapon, S .  v. Anderson, 230 
N.C. 54, 51 S. E. 2d 895. 

Defendah have one assignment of error, that Ithe court in oli~arg- 
ing the jury failed 60 give equal stress to the contentions of the 
defendrants as compaored to thaw of khe State. A study of the charge 
does not support this criticism. S. v. Morgan, 245 N.C. 215, 95 S.E. 
2d 507. The assignment of error is overruled. The court in its charge 
mmplied with lthe provisions of G.S. 1-180. 

I n  the trial below we find no error. 

HIGGINS, J., not sitting. 

IN RE: ADOPTIOX OF - VIRGINIA A N X  ANDERSON. 

(Filed 4 November, 1959.) 

1. Appeal and Error Q 33- 
Where the record does not show that the term of court was regularly 

held or that the proceeding was properly instituted, or the pleadings, the 
appeal must be dismissed. Rule 19, Rules of Practice in the Supreme 
Court. 

HIGGIXS, J., not sitting. 

APPEAL by petitioners from Gwyn, J.? June Civil Term, 1959, of 
WILKES. 
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STATE Q. GBUXDLEB AND STATE 2). JELLY. 

This is purportedly a proceeding in which the petitioners, Roy 
Andermn and Viola Andemon, are e k i n g  to adopt the minor child 
of Geraldine Johneon Cornelius. 

Tlie petitioners appeal only from conclusions of law andl the judg- 
ulant entered pursuant thereto. 

J. F. Jordan for petitioners. 
Tressie Pierce Fletcher for respondent. 

PER CCRIAM. Tlie record contains nothing to show that the term 
of court was regularly held or $hat the proceeding wm properly in- 
stituted. Brown v. Johnson, 207 N.C. 807, 178 S.E. 570. Moreover 
the petihioners' petition is not included in the transcript. Kothing 
is contained in the record except the findings of f ad ,  the conclusions 
of law anad the judgment entered pursuant Ithereto. 

Con;Yequently, the appeal is dismissed under Rule 19, Rules of 
Practice in bhe Supreme Court, 221 N.C. 553, et  seq. See alm Pruitt 
v.  Wood,  199 N.C. 788, 156 S.E. 126 'and Waters  v. Waters,  199 N.C. 
667, 155 S.E. 564. 

Appeal dismissed. 

HIGGINS, J., not sititing. 

STATE V. ROBER+ J. GRUNDLER 
AND 

STATE v. JOSEPH LEONID JELLY 

(Filed 11 November, 1959) 

I .  Criminal Law 1 4 s  
A person convicted of any criminal offense has the right to appeal. 

G.S. 15-180. 

3. Same-- 
A defendant has the right to the dismissal of his appeal only upon 

application addressed to the sound discretion of the c o u ~ t  having juris- 
diction and further, in capital cases and in all other serious felonies, i t  
luust affirmatively appear $that defendant advisedly assented to and 
directed that  his appeal be withdrawn or dismissed. 

3. Criminal Law § 146- 
An appeal becomes effective eo instanti the appeal entries are noted 

and thereafter the Superior Conrt is fzinct?ts officio to make orders 
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affecting the merits of the case, however, jurisdiction of all matters 
pertaining to the settlement of the case on appeal remains in the trial 
court and i t  has  jurisdiction, even a t  a later term af ter  notice and 
a proper showing, to adjudge that  the appeal had been abandoned 
and to proceed in the cause a s  if no appeal had been taken. 

4. Same: Criminal Law § 14.8- 

The Superior Court having jurisdiction of a motion of a defendant 
to set aside an order vacating the appeal also has jurisdiction to 
,reinstate the appeal in  the exercise of its somtl discretion for good 
cause shown. 

5. Same: Criminal Law § 139- 

Where defendants base their right to reinst~teluent  of their appeals 
solely on the ground that  order theretofore entered vacating their 
appeal entries should be set aside for s i~rprise  and excusable neg- 
lect under G.S. 1-220, their appeals from the denial of their motion 
will be determined in accordance with the theory advanced in the 
court below. 

6. Criminal Law § 1 4 s  

The failure of the court to find that the order entered striking de- 
fendant's appeal entries and permitting them to abandon their ap- 
peal was entered by their mistake, inadvertence, surprise and ex- 
cusable neglect is conclusive when supported by evidence that  defen- 
dants  advisedly and with full knowledge of thc facts requested that 
they be allowed to abandon their appeals over the protest of their 
counsel, notwithstanding their evidence contra that  they were in  a 
s tate  of shock and emotional instability to the extent that  they did 
not and could not comprehend the advice of col~nsel and the acts done 
and things said by them a t  the time in question. 

7. Same: Appeal and  Error 4 6 -  

Whether the facts found constitute exrusahle neglect is a conclusion 
of law reviewable on appeal, but even if there is excusable neglect 
whether the court will set aside a judgment or order rests in its legal 
sound discretion which will not be reviewed except in cases of gross 
abuse. 

8. Constitutional Law 37- 

A defendant may waive a constit~~tionnl right relating to a mere 
matter  of practice and procedure. 

9. Criminal Law § 139- 

Ordinarily constitutional questions which a re  not raised and pass- 
ed upon in the trial court will not be considered on appeal. 

lo. (Mmind Law g 14& 

Upon defendants' motions to set  aside a n  order abandoning their ap- 
peal on the ground of surprise and excusable neglect, defendants en- 
tered a stipulation that  the only issue mas whether the order should 
be set aside for  mistake, inadvertence, surprise or excusable neglect. 
Held: Upon the court's finding to the effect that  there was no mis- 
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take, inadvertence, surprise or excusable neglect i t  was not necessary 
that the court consider whether the appeal had merit. 

11.  Same-- 
Even if defendants attacking an order for their mistake, inadvertence, 

surprise and excusable neglect, prove such grounds, the order should 
not ordinarily be set aside unless the court should further find merit 
and that  a different result would probably be reached. 

12. Criminal Law 8 119- 
Certiorari is a discretionary writ, and petitioner must show merit or 

that error was probably committed in the lower court, since the writ 
will issue only for good and sufficient cause. 

13. Same-- 
Certiorari is granted in this case for the purpose of consi t l t~r i~~g peti- 

tioners' conteutions of deprivation of constitutional rights in tlie trial. 

11. Criminal Law 8 85- 
The separate indictments of defendants for rape of the same prose- 

cutrix on the same evening, defendants being in company with each 
other, held properly consolidated for trial, G.S. 15-152, the material 
evidence being equally pertinent to both indictments. 

13. Rape 5 3- 
In  a proseution for rape, the general character of the prosecutris 

for unchastity may be shown both to attack the credibility of her 
testimony and as  bearing upon the likelihood of consent, but testimony 
of specific acts of unchastity with a person other than defendant is 
properly excluded. 

10. Same: Criminal Law g 80- 
In  a prosecution for rape, tlie State is eutitled to prove only tlie 

general character of the prosecutrix, and testimony of officers that they 
had never seen the prosecutrix in establishments where beer mas sold 
is incompetent. 

17. Criminal Law 8 91- 
Where the court properly withdraws incompetent evidence from the 

consideration of the jury and instructs the jury not to consider it, error 
in its admission is cured in all but exceptional circumstances. 

18. Criminal Law 8 8P- 
Testimony of officers a s  to statements witnesses had made to them 

is competent even though such statements were not made in the pres- 
ence of defendants, when the testimony of the offlcers tends to corro- 
borate the testimony of the witnesses upon the trial, and the admission 
of such testimony cannot be held for error when the court speciflcallg 
restricts i t  to the purpose of corroboration. 

19. Criminal Law % 94- 
The interrogation of witnesses by the court solely for the purpose 

of clarification of their testimony cannot be held erroneous as an ex- 
pression of opinion hy the court on the evidence. 
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STATE V.  GRUNDLEE AND 'STATE V. JELLY. 
--- 

2Q. Criminal Law g 161- 
Exceptions to the charge cannot be sustained when the charge con- 

sidered contextually is without prejudicial error. G.S. 1-180. 

81. Criminal Law g 1- 
Minor errors and discrepancies in stating the contentions of the pnrr- 

ies must be brought to the attention of the trial court a t  the time in 
order for exceptions based thereon to be considered. 

HIQQINS, J., not sitting. 

APPEAL by defendants from Parka., J., March 193!1 Criininal Twn~,  
of NEW HANOVER. 

Defendanb were indicted by the Gnand Jury a t  the February, 
1958, Term of Superior Couh of New Hianover County in separattb 
bilk of indidment. The bills oharged each of them with the cap]- 
tal offense of rape. The cases were wnsolid'ated for trial and were 
tried at the March, 1958, Criminal Term of said county kcfort. 
Burgwyn, E. J., and a jury. Als to eaoh of them "the jury re turnd  
a verdict of guilty of rape wirtih recommendation of life imprison- 
ment." Thereupon the court entered judgment, of imprisonment for 
life as  to each. G.S. 14-21. Defendmk gave notice of appeal i : ~  
open court. On the same day and in open ooullte !at term, the judge 
ah request of defendants entered a n  order permitting defendants to 
abandon and withdnaw their appeals and the appeab we= therr- 
by d i m i d .  Thereafter defendmbs filed petition in Supmior Court, 
to set aside the order di~smissing the appeal8 and applied ko Supremt: 
Court of North Carolitna for certiorari. 
From "Order and Judgment" denying defendants' petition to w 

aside order of Burgwyn, E. J . ,  dismissing the appeah. defendante 
excepted and lappealed, assigning errors. 

Attorney General Seawell and Assistant Attorneys General Bni- 
ton  and Moody for the State.  

Arthur P. Hartel, Jr., Herbert E.  Rosenberg and Edil'ard ~Vor- 
walk for defendants, appellants. 

MOORE J. Defendlanits were represented at the criminal trial by 
counsel of their own choice, employed amdr paid by them. Upon 
the coming in of the verdiut the j u ~ y  was polled. The defendant&, 
and ea.ch of them, in apt time moved to set t i d e  the verdict, for 
new tnial and in arrest of judgment. Upon the ovemling of the mo- 
tions, defendants gave notice of appeal land m!ade written applicaition 
in due form to be permitted to appeal in forma pauperis. The court 



N.C.] FALL TERM, 1959. 181 

forthwith entered an order providing: (1) defendants are permitted 
ta appeal to Supreme Court wihhout giving bond for co& and in 
f oma  pauperis; (2) itranscript of hhe trial proceedings and evidence 
be furnished $0 defendan& land their counsel at public expenae; (3) 
the cases on appeal and appeal briefs, togethcr with the rcquircd 
copies thereof, be typed aad furnished a.t public expeme; (4) ooun- 
~l who had represented defendlank a t  the trical axe appointed to 
prepare and largue the appeals a t  public expense. One hundred and 
twenty days were allowed for preparing and ecrving case on ap- 
peal. 

About aa hour bater defendlant Grundler and his father signed 
and delivered to his attorney the following writing: 

"Mr. Aaxon Goldberg: 
On behalf of myself and my son I dwirc that sthe appcal 

taken in this cw be withdrawn and abandoned. 
This 8t.h day of March, 1958. 

William Hcnry Grundler 
Robert Joscph Grundler." 

Immediately thereafter defendant Jelly and his bmbher kgned 
and delivered to his ruttorney a written sbtemenlt as fallows: 

"Mr. David Sinclair: 
On behsalf of myself and my brother, I desire that the appeal 

taken in this case be withdnawn and abandoned. 
March 8, 1958. 

Raymond F. Jelly 
Joseph L. Jelly." 

Upon being inforined of defendants' desires to withdnaw the ap- 
peals, the court required that bhe defendante be broughlt before the 
court. The defendants were asked to stand and state in person whehh- 
er or not they desired the appeals wikhdrawn and abandoned. Pur- 
suant to defendmts' ~ta~tements  tbak they desired the appeals wit<h- 
drawn, the court entered an order dismissing the appeals. 

Twenty-eight days Eater, 5 April 1958, Grundler filed .a petition 
in the Superior Court of New Hanover County to  set aside the order 
dismiwing the appeal. In  the meanwhile he had employed different 
a6t.orneye, one of them from his home state of New York. 

The petition alleged in substance: Petitioner protesta his inno- 
cence. ['. . . (T)he jury's verdict and subsequent sentence of life 
imprisonmen! by the court left me in a &ate of shock and great emo- 
tional up&. . . . The only reoollection deponent has ooncerning the 
Aping (request to &torney t o  withdraw (appeal) is that  i t  was sug- 
gested that  I sign rather than )if I last the appeal and receiving the 
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Gas Chamber. In  my ithen condirtion, even though innocent of the 
alleged orime, lthe fear of the Gas Ohamber and my &ate of shock 
oaursed me to sign anything that was placed before me." Petitioner 
should be given opportunity Ito review trial record and confer with 
his a t b e y  from his home s b k .  An appeal would prejudice no 
me. The trial attorney and p~esent  aittorneyls advise there is r e m n -  
able cause to prosecute the appeal. Petitioner has a meritorious ap- 
peal. 

The District Solicitor filed answer opposing the petition. The mat- 
ter oame on for hearing a t  the June 1958 Term before Frizzelle, J., 
who d i s m i d  the petition on the ground that the Superior Court 
". . . h'as no jurisdiction or authority under G.S. 1-220 to hear the 
motion . . ." Petitioner appealed. This Count ruled that the judge 
was in error in dismissing the petition and remanded i t  for funtlier 
hearing. State v. Grundler, 249 K.C. 399, 106 S.E. 2d 488. 

Further hearing upon the petition was had before Parker, J., at 
the M m h  1959 Criminal Term of New Hanover Counrty Superior 
Count. Ah this hearing i t  wm ~istipulabd ithat the defendant Jelly 
' h a y  ad@ the original petition filed by . . . Grundler in the mi- 
ginal cause and that  the Siia.2R may use !the same !answer as to Jelly 
E ~ S  in the Grundler ease . . ." I4 was funther stipulated "that the cmly 
issue is whether or nat the order revoking the order granting a right 
tio appeal in f o m  pauperis, signed by the Hon. Burgwyn, J . ,  should 
be set aside for mistake, inadvehmce, surprise or mcusslble neglect." 

Evidence in supp0l.t of the petition tmds  to show: Grundler and 
Jelly 'are 22 and 23 years of lagel raspeotively. They are members of 
the U. S. Marine Carps. Grundler is from New Ymk and Jelly from 
M w a a c h u d t ~ .  They had believed they would be acquitted and were 
shocked at lthe verdict and s e n h o e .  They were emoti~on~ally u p ~ e t  
and cried. They were never in court before. They desired Ito appeal 
and knew they had been granted 120 d a p  to prepare appeal. They 
made no request for appeal in forma pauperis; their families were 
and we willing itio bear the expense. They were so ennotionally dis- 
turbed that  they dud not know until April they had signed away 
their righit to appeal. They knew thah upon a new trial lthey would 
be tried for the capibal offense and had possibility of a death sen- 
tence. They are informed they have meritorious g~ounde for appeal. 
They waive the relationship of atrtorney aind client and agree that 
Messrs. Goldberg (and Sinclair be clalled to M i f y .  Grundler's fa- 
ther and Jelly's brother were with them thmughout the trial. They 
too were @hocked and emotimlally upset by lthe verdiot andl judg- 
ment, did not realize what lkampired thereafter, did not know the 
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appeal had been withdrawn until weeks later. They have financial 
meam Ito defray expenlses of appeal for their son and brother. 
Other evidence dduced  a t  the hearing tends to  show: Defendants' 

attorneys did not promise or guaranitee a favorable verdict. About 
an hour after appeal entries had been mlade defendants requested 
their & m y s  to withdraw rthe appeals. Atbrneys protested, asked 
them to take more t h e  to consider and to confer with attorneys in 
their home stia.tes. When defendlank insisted on withdrawing appeals, 
attorneys required that the r e q u h s  be put in writing. The judge 
refwed to dimiss the appealls on the wrikten requests, had, the de- 
fendads brought before him, and required them to stand and per- 
sonally &ah whether or nat they desired the appeals withdrawn. 
Defendants in person in open couxt requesrted .the judge to with- 
draw the appeals. The order was then made. Mr. Goldberg is: a 
lawyer of 31 years experience at the New Hanover County Bar. 
Mr. Sinclair has been a practicing ahtorney for 35 yeans, four years 
of which he was District Solicitor; he has been defense counsel in 
35 capiltal cases. An asis tant  clerk of the wunt saw defendants 
sign the application to appeal in forma pauperis and ithe requests to 
withdnaw the appeals. In each instance they told him they under- 
stood what, they were signing and i t  appeared to him that they did. 
Several weeke after the trial, Grundler's dather and his prasnt  at- 
torney from New York went 60 the office of the District Solicitor and 
discused the possibility of a future parole for Grundler. After this 
the pekiition herein was filed. 

After hearing the evidence, Judge Parker found the following perti- 
nerd facts. 

"2. That  upon the trial of Ithe cause the defendant Robert 
J .  Grundler was represented by the Honorable -4aron Goldberg, 
of the New Hanover County Bar, and the defendant Joseph 
Leonid Jelly was represenrted by the Honorable David Sinclair, 
of the New Hanover County Bar;  that  both rtittcnneys . . . are 
outstanding, efficient and accomplished Counselors a t  Law, pos- 
sessing unquestionable integrity and ability, and a t  all times 
concentrated their legal efforts for the best interest of their 
client." 

"5. That  each defendant wm allowed to lappeal to the Supreme 
Court of North Carolina in forma panperis ,  which also appears 
of record. 

"6. That  thereafter, and within a period of approximiahly 
one hour, William Henry Grundler, who had been present dur- 
ing the trial and participated in the conference with Attorney 
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Goldberg and his son, the defendanh, moved the Court to be per- 
mitted to withdraw his appeal, which withdrawal w u  allowed 
by the Courrt, after questioning the defendant Grundler in open 
count, and afrter the defend&& Robert J. Grundler, (along with 
his father, William Henry Grundler, had signed a -statement 
ho hiis attorney, the Honorable Ala~on Goldberg, specifically re- 
questing thiat such niotion fm withdrawal of appeal be made 
(before the Court by his Atltorney Goldberg. 

"7. That  &his motion for withdrawal of appeal was made un- 
der protest, by Attorney Goldberg, and against his advice, and 
after the defend& Robert J. Grundler, in the presence of his 
tather, William Henry Grundler, had been fully advised of his 
rights in the matter of said appeal, as will appear from the evi- 
dence in this h e h g .  

"8. That  the defendant Joseph Leonid Jelly, along with his 
brother Raymond Jelly, who likewise had been present during 
the Grid and participated in the conference with Attorney David 
Sinclair and his brother, the defmd~ant, moved the Court to 
be permitted bo withdraw hits appeal, which withdrawal was al- 
lowed by the count lafter questioning ~t~he defendant Joseph Leo- 
nid Jelly in open Court, andl ftwther t.he defendank Joseph Leonid 
Jelly, along with his brother Raymond Jelly, had signed a stake- 
m a t ,  (to his lart.torney, the Hono~able David Sinclalir, specifically 
requesting thlat iwch motion for withdrawal of appeal be made 
before ithe Court by hiis ADtorney, Sinclair. 

"9. Thak this motion for withdrawal of appeal was made un- 
der protest by Attorney Sinchair, and (against his advice, and 
(afiter the defendant Joseph Lemid Jelly, in the presence of hie 
brdher Raymond Jelly, had been fully advised of his rights in 
the m&er of said appeal, as  will appear from the evidence in 
this hearing." 

The court further found that defendanbs were "fully informed by 
said counsel of all [the facts 'and circumstances surrounding @aid or- 
dms, and (defendants) fully comprehending and undersitanding the 
same." The court concluded tihait the order dismilssing ithe appeal 
was not entered beoause of nlidake, inadvertence, surprise and ex- 
cueable neglect of defendants. Defendiants' petitlion was denied1 and 
defendant8 appealed. 

A person convicted of any crilninrtl offense in Supmior Court 
"shall have the right to appeal." G.S. 15-180. An appellant has hhe 
right to dismiss his appeal with leave of court. U .  S. v. Griflith 
(1890), 141 U.S. 212. An appaal is under the control of the court 
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for all purposes and appellant d m  not have absolute right to dis- 
miss it. I n  capital cases and in other serious felonies i t  must affirma- 
tively appear that  the prisoner advisedly a w n . b  to, desires and1 di- 
rects that  his appeal be wiithdrawn and dismissed. State v. Leak, 90 
N.C. 655. To make the withdnawal effective the court must so order 
nnd leave of count is required. 6 C.J.S.. -4ppeal and E r m ,  sections 
1350 and 1351, pp. 397-401. Applicakion to mit,hdra.w appeal is ad- 
d r d  to the sound disci.et.ion of the court. Luther v. Luther (Ala. 
1924), 100 So. 497, 498; Dndabaugh z'. Jirsf (Ifinn. 1947), SO N.W. 
2d 534. 

Application to withdraw appeal must bc made to the proper hri- 
bunlal, the court having juridiotion to dismiss. L.R.A. (1917A) 117. 
It has been held in this juridiction that  when appeal entries are 
noted, the appeal becomes effective eo in.stanfi, and the Superior 
Court is functus oflicio t o  m~ake o r d m  affecting the merita of the 
case. Bailey v. McPherson, 233 N.C. 231. 239, 63 S.E. 2d 559. But 
the court in its discretion may, upon appli~a~tion of appellant, dis- 
miss the appeal during the tern1 a t  which the case wm tried]. Juris- 
diction of all mjatters pertaining ~KI t,he settlement of the c.ase on 
appeal remains in lthe trial judge. -4nd it hais been held that the judge 
presiding J a later term, after ndice and on proper showing, may 
adjudge ithat the appeal has been abandoned and proceed in the 
cause ais if no appeal had been taken. Hoke v .  Greyhound Corp., 227 
N.C. 374, 376, 42 S.E. 2d 407. 

"As a general rule, i t  is wikhin the discretion of an appellate court, 
upon good cause shown, to reinshte an lappeal . . . provided there 
has been no laches." 3 -4m. Jur., -4ppeal and Error, see. 759, pp. 327- 
328. We perceive no good reason why hhihds rule does not apply with 
equal force to the trial court where i t  has jurisdiction ito hear the 
matter. I n  ;the instant case we have declared th& the trial court did 
have such jurisdiction. State v. Grundler. supra. However, in this 
case the State and the defendanh stipul~aked that (the Court should 
inquire only as to  n-hether the order of diismimal should be sat aside 
for mistake, inadvertence, surprise or excusable neglect. Ik is clear 
that the parties brought trhemwlves within the framework of G.S. 
1-220. The mather will be considlered here upon the same theory as 
that adopted by the parties below. Wnddcll 11. Carson. 213 K.C. 669,  
673, 97 S.E. 2d 222; P a d  v. Yeece.  244 N.C. 565, 570, 94 S.E. 2d 596. 
We state parenthetically that  the judge below had authority to re- 
inst& the appeal upon any ground which might have seemed satis- 
factory and just t o  him in the exercise of hie sound discretion. 

The pe~tinent portion of G.S. 1-220 provides: "Thc judge shall, 
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upon such terms as may be just, at any time within one year after 
notice ithereof, relieve a party from a judgment, order, verdict or 
other proceeding taken against him hhrough his mistake, inadver- 
tence, surprise, or excmable neglect . . ." 

Defendants' first four assignments of error rellate to the flailure 
of the court to find in fact and in law that the order diemiwing the 
appeal was obtained through itheir mistake, inadvertence, surprise 
or excwble  neglect. They contend that  such failure and the ccm- 
trary finding by the court wais error. They contend +hat because of 
the verdict and judgment they were in a state of shock land emotional 
instability Ito the extent th& they could not and did not compre- 
hend the advice of c o u w l  and the aats done and things mid by 
tihem at the time in question. The court found to the contrary. The 
findings of f a d  by the court are b d  on o o m p k n t  evidence. We 
have c3ansistently held in a long line of cases hkat the findings of 
f a d  by the trial oount upon the hearing of a motion to set wide a 
judgment for mistake, inadvertence, surprise or excusable neglect, 
G.S. 1-220, are conclusive on appeal when supported by any com- 
petenit evidence. Sanders v. Chavis, 243 N.C. 380, 385, 90 S.E. 2d 
749; Perkins v. Sylces, 233 N.C. 147, 151, 63 S.E. 2d 133; Hanfmd v. 
McSwain, 230 N.C. 229, 233, 53 S.E. 2d 84; Craver v. Spaugh, 226 
N.C. 450, 452, 38 S.E. 2d 525; Carter v. Anderson, 208 N.C. 529, 
531. 181 S.E. 750; Heldeman v. Mills Co., 192 N.C. 626, 628, 135 
S.E. 627. 

"The findings of fact by the judge me mcluaive, except when 
there is no evidence to support them. (Citing auithorities), Whether 
the fa& found contstitute excusable neglect is a concluaion of law 
reviewable on *peal. But if there is excusable ne&ot, whether the 
judge shall then set aside the judgment or not rasts 'in his dbcre- 
tion,' . . . from which an appeal Eies only when rthere has been a 
clear abuse of such discration. (Ciiting caees). The dimretionary pow- 
er only exbts when excusable negleat has been shown. (Citing 
cai4es).11 Morris v. Insurance Co., 131 N.C. 212, 42 S.E. 577. The 
discretion is held to be a legal dilsoretion and therefore reviewiable. 
But i t  will not be reviewed except in oruses of grcxss abuse. Rierson v. 
York, 227 N.C. 575, 578, 42 S.E. 2d 902. 

In the caae a t  bar the f indine of fact support the legal conclu- 
sion that  "there was no mistake, inadventence, surprise or excusable 
negled in regard to . . . the withdnawal of #aid notice of appeal and 
appeal by the defendants." We find no error of law in thie legal con- 
clusion. 

The judge was not required to adopt defendmt's version of the 
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fa&. The facts were in dispute. The court found the facts in ac- 
cordance with the evidmce favorable to the State's pwihion. This 
the court had a right to do. Defendants in their brief land in the 
argument here failed to poinit oult any error of law m the psrt of 
Judge Parker with respecrt to tihe hearing and the judgment entared 
by him. Appellfants must show error. Johnson v .  Heath, 240 N.C. 
255, 258, 81 S.E. 2d 657. 

The fiith assignment of error urges that Judge Parker abuieed 
his dlscretion in refusing to relieve defendants fmm lthe order dis- 
missing ithe appeal. Actually upon the facts as found the judge was 
not called upon to  exercise a discretion. Upon the whole record no 
abum of discretion appears and defendants do not point out any 
rasped in which discretion was abused. 

I n  the sixth and last assignment of error defendanh attempt to  
raise .a wngtitutional qusstion on ithis appeal. They assert that at  
lthe heaxing and in the judgment they were den id  due process and 
equal protecttion of the law in violation of the Fifth and Fourteenth 
Amendments to the Constitution of the United States. 

A careful scruhiny of the record discloses that no suoh question 
u w  raised in defendants' petition or a t  any time during the hear- 
ing below. This matiter was injected for tJ~e first time on alppeal. The 
awignment of error refers to no exception taken and to no ruling 
of the court. Furthermore, defend~ant~s entered into a stipulation at  
the hearing "that the only issue is whether or not tihe order . . . 
should be ~ e t  aside for mistake, inadvertence. sulprise or excusable 
neglect." Under certain circum~t~ancm a constitutional right may be 
waived. In  re Steelc, 220 N.C. 683, 18 S.E. 2d 232; Jennings z'. Illi- 
nois, 342, U S .  104, 109. A defendant may waive a constitutional 
right relating to a mere nmt,ter of practice and procedure. Miller v. 
State, 237 N.C. 29, 48, 74 S.E. 2d 513. "A n-aiver is ordinarily an 
intentkmal relinquishment or abandonment of a known right or priv- 
ilege." Johnson 71. Zerbst, 304 U.S. 458, 464. 

The purported question was injected for the first time on appeal. 
w e  v. The attempt to smuggle in new questions is not approved. In ' 

California, 347 US.  128, 129. Appellate court6 mill not ordinarily 
pass upon a constitutional question unless i t  affirinatively appears 
that, such question was raised and passed upon in the trial court. 
State v .  Jones, 242 N.C. 563, 564, 89 S.E. 2d 120. This is in accord 
with the decisions of hhe Supreme Court of the United S ta t e .  Edel- 
man v .  California, 344 US. 357, 358. 

In  support of defendants' contention thah they have been denied 
"drue process" and "equal protection of the laws" reliance is made 
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almost entirely on the caise of Griffin v. Illinois, 351 US. 12. They 
quote extensively therefrom. It will be observed Ithait Ithe dwision in 
the Griffin case is by a divided court and there is no majority opin- 
ion. This c a e ~  rsimply decides that where a State provides for an ap- 
p d  to an appellate court from a erimiml oonviiotion the poor must 
have the same adequate appellarte review as is accorded bhe rich even 
if i t  requires that the expease of hnsc r ip t ,  prosecution of the sip- 

p e d  and other cats be borne by the Stiate. Witih this proposition 
our Court L in ~orcuugh acmrd and the law of ithis State so pro- 
vides. G.S. 15-181. In  the inetanlt c m  the trial court granted the 
right to a p d  in forma pauperis and ordered that t,ranscript, case 
on appeal, briefs and counsel be provided a t  public expense. The 
Griffin has no application 60 the facts in this case. Defendsnte 
attempt ;to h a w  hhe unwar~tanted conclusion that  the Griffin cme 
guarantees adequate appelllate review a t  any time and under such 
terms m appellant ahaases and without regard for the rules of the 
court and the requirements of procedure. If defendants' con~tention 
is carried ito its logical conclusion, it would be compulsory to grant 
an a p p l  (to every defendant convicted of a serious felony whether 
he wanted appeal or nat. Compliance with rules of court is uni- 
formly required by appellate a o ~ r t ~ s .  R ~ o t u l  v. Allen, 344 U.S. 443. De- 
fendant*~ advieedly withdrew their appmls. It would seem that they 
were motivated by fear of the possible consequences of a new trial. 
They h w e  aince chsnged their minds and seek to  be relieved of 
their own solemn decision, suggesting some vague and sinister dep- 
rivation of wnstitutional rights. 

Defendants' a-r>peal niigl~t well have k e n  dismissed without d '  ~iscus- 
sion. The assignmenb of error refer to no escephions taken and we 
find no numbered exceptions in the record. Rule 19(3) of the Rules 
of Practice in the Puprerile Court of Korth Carolina, 221 N.C. 553 
et seq. 

The judgment below is affirmed. 
It is apparent thrut Judge Parker gave no consideration to the ques- 

tion as to whether or not defendan6s had a meritmious appeal. There 
are two very good reasons why lie did not deal with this subject. In 
tahe first place i t  was removed frotn his consideration by the stipu- 
hcution above referred to. Secondly, his findings of fact rendered it 
unnecacnsary that  he consider 'the question. Ordinarily an order or 
judgment will not be set aside unless it appears that  there is merit 
and that  a different result. probably will be reached by so doing. 
Craver v .  Spaugh, supra. 

Perhaps defendants were influenced in entering into the stipule- 
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tion restricting the &cope of Judge Parker's inquiry by the fact 
that they had petitioned this Court for certiorari. A petition for bhe 
writ mu& show merit or that  error was probably committed below. 
l?t re Snelgrove, 208 N.C. 670, 672, 182 S.E. 335. Certiorari is a dis- 
cretionary wrih, to be iwued only for good and suilicient cause shown. 
U'omble v .  Gin Company, 194 N.C.  577, 579, 140 S.E. 230. 

We are constrained to allow the patition, We wieh to emphasize 
thst we are not induced so to do by r e m n  of m y  e m r  on the part 
of Judge Parker, for there wlas none. Defendanb hjave filed with 
their petitions for wrlt of certiorari the record pmper, the proceed- 
ings, the transcript of the evidence (in narrative form m required 
by our rules--Rule 19(4) ) and the charge of (hhe court had upon the 
oriminal Itrial. They have dm filed briefs pointing out what they 
conceive to be prejudicial errors in the %vial. For hhe punpase of con- 
side~ing the mlatters t h w  r a i d  we gmnt the writ. We do not deem 
further argument here of value. I n  their arguments heretofore heard 
by this Court counsel have pointed out, and cliscussed what they con- 
sider to be the merits of their proposed appeals. 

The following is a brief statement of the f a d :  
Sbte's evidence ten& to show: Prosecutrix is the wife of a mem- 

ber of the U. S. Marine Corps serving overseas. She livas in Wilming- 
tan with her brother. On (the night of 1 February 1958 she went to 
a movie. -4fterwards she d e  about itwo blocks with a friend, Ron- 
me Wingate, a marine. She then went to  a cafe on Market Street for 
coffee. The defendants o m e  into tihe aafe and approached her. Jelly 
wked her to go out with &em. Grundler said nobhing. Prosecultrix 
t ~ l d  [them ko leave her alone. She left the cafe without finishing her 
cwffee. A waitresr in the oafe heard and observed the occurrence. 
There were no other marinas in the aafe. Jelly followed her. It was 
mowing. Grundler paid for his land Jelly1@ orders, left the cafe, drove 
their car to la street corner where prosecutrix would pw. Jelly ac- 
aws&ed prasecutrix, offered her money and ww told she was not for 
s ~ l e .  A t  ,hhe car Jelly stopped her and took her am. She wre&med 
He hit her in the Face and placed his hand over her mouth. She 
screamed again and he &ruck her a second time and forced her into 
the car. It was a~bourt 11:30 P. 31. Grundler drove away. Two man- 
tm-s of the U. S. Air Force, who were about 60 yards away, heard her 
w w m  land saw Jelly shrike hex and dmg her into the car. They im- 
mediately reported the incident ,to +he police. A march for the car 
w~ begull. When prosecutrix was examined n& m d n g  by phy- 
sicims her jaw was swollen, she had three loose teeth and her cheek 
[,one was fradured in three places. Grundler drove them to a rural 
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o ~ e a  Jelly held her down and took off her underclothes. She begged 
hisl not to rape her. When she offered resihnce,  he told her if she 
waen't quiet and didn'ct lie still he would strike her again. She was 
afraid he would kill her. H e  then had an act of exual  intercourse. 
Grundler then stopped the car and got in the back seat wilth her 
and iasked her to yield to him. She told him not to have intercourse. 
When he imisted, she told him if he was going to have intercourse 
to hurry up and take her to a doctor. Grundler then performed the 
act. Jelly then asked her t o  perform an unnatural act of intercourse. 
She told him her jaw was broken. They put her out of the car in 
the country lseveral miles from her home. She wars picked up by a 
w i n g  oar and carried home. Her scarf and gloves were bloody 
and two buttans were missing from her dress. She relaked the )occur- 
rence bo her brother but did nat notify police. A highway patrolman 
stopped defendants' oar nine miles north of Wilmington. There was 
blood on the  door post and back seait. Defendanlts staM khey had 
been to Myrtle Beach in South Carolina and thc  blood aame from 
one of their buddies who had had ltrouble there. At request of. the 
patrolman defendants returned to Wil~mingrton. Blood stain6 were 
found on Jelly's hand (and jacket. The bu~~ttuns from prosecutrix's 
dress were found in the car. Grundler later told of the occurrence 
but h i e d  that prosecutris had been raped or msaulted to his know- 
ledge. 

Defends&' evidence tends to show: Members of the U. 5. Marine 
Co-, Konieczny and Wenzell, had known prosecutrix for some time 
and had taken her out for rides on ithree ocoasions. On this night 
they had tiaken her out and remained parked with her in a iural area 
$or about fonty-five minutes. She had told them she wru widrow 
of a marine who hfad been killed. After they rvsturned~ her to Wil- 
mington and put her out, they saw defendants and told them prose- 
cu t ix  was st !the cafe. Defendants proceeded to the cafe and talked 
to pmsecutrix who n-as friendly. Jelly walked from ithe cafe and 
up the street with his arin :dmut her waist. Merrigan and bIcCollum. 
marines, were in the cafe and witnessed the occurrence. At the car 
prosecutrix slipped and fell and Jelly helped her up and inrto the oar. 
She did not soream. Jelly had intercourse with her fiwt. She was 
cooperdive. She took off her underclothes voluntarily. She consent- 
ed for Grundler ,tro htave intercourse. Afterwwds she wanted money. 
They put her out d her request. She said she lived near khere. She 
never mid ehe was hurt or frightened. She was bleeding. 

I n  rebuttal prosecutrix testified t'hat Merrigan and Mcb l lum were 
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not in the cafe a t  any time while ehe was there land hhah ehe did not 
know Konieczny and Wenwll and had never been out with them. 

We consider defendants' assignments of error in order. 
(1) Defendants contend the m~mt was in error in consolidating 

the olaaes for Itrial. They in&& there h w l d  have been la severance. The 
record d m  not disclose that  defend~azlits excepted ito the conwlidahion 
or t h d  hhey moved for a severanoe. The rule of law wihh respect to 
consolidation of indrictnlenrts is stated in State v. Bryant, 250 N.C. 
113, 115,108 S.E. 2d 128, quoting from State v. Combs,  200 N.C. 671, 
674, 158 S.E. 252, as follows: "The count iis expressly authorized by 
stahuite in this &te to order the ~onsolidarticm far t&l of two or more 
indrictments in which the defendant or defendmtir are charged with 
crimes of fhe same. class, which are rn conneclted in time or place as 
&at evidence a t  ,&he h a 1  of \me  of ithe indiotments will be competenit 
md admissible I& hhe +rial of bhe o t h m .  C.S. 4622 (now G.S. 15-152). 
(Citing clases)." It is so obvious that  Lthe indiotmenhs in this case fall 
wikhin this rule lthat funther discussion is deemed unnecessary. The 
inaterial evidence is equally padinerit bo t o h  indiotments. 

(2).  After Wi fy ing  on dire& examindhon that he had a date wihh 
prosecutrix on the night of 1 February, 1958, and had remained p a ~ k -  
ed with her about fonty-five minutes, the witness Konieczny was (ask- 
tul whether or not he had eexual interaourse with her on that  mca- 
sion. The S b t e  objected and hhe court sustained +he objection. Had 
he h e n  permitted to answer he would have testified rtlhs;t he did. De- 
fendants assert that this evidence w~ competent on ithe quwtion a5 
to whether or not the prosecutrix oonsented in ithe oa;se sub judice. 

As ;to whether specific acts of sexual intercourse with hhird parties 
are iadmimible in cases of rape as evidence tending to show likelihood 
of consent, ooutrts are in disaigeernent. ". . . (W)hile some authority 
holds ithat specific aote of intercourse or lewdness commitrted by the 
prosecultrix wihh other persons may be shown, other authonity requires 
prosecwtrix' want of cl~astity t o  be shown by evidence of general repu- 
tation for unchastity and not by proof of specific ~aob." 75 C.J.S., 
Rape, sec. 63, pp. 535-536. This question is fully annotated in 140 
A L.R., 364 et seq. "Without exception, the o ~ s  hold that pre- 
vious want of c h b i t y  may be shown by pmof of repuktion." ( ibid,  
p. 380). It would seem tliat the greslter weight of authority is Ithart 
speoific acts of unchastity are inadmissible (ibid, p. 383). "In perhqx 
the greater number of cases iit is held Ithat while the general reputa- 
tion for chlastity of n oompreining witness m y  be shown, both a5 
ttttacking ithe truhh of her ltestimony and the question of whether she 
has  consentad to Ithe intercourse, qeaif ic  ads of unchastity are held 
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to be iinaclmissible. The reason generally given in the cases where the 
one olrtss of evidence is admitted land ithe &her is refused, is that the 
witness will be preplared to meet &tacks on her general reputation, 
while she may be taken by s u ~ r i s e  and nat able to defend herself 
against specific chargas." State v. Wood (Ariz. 1942), 122 P. 2d 416, 
140 A.L.R. 361. " B d s  of rule limiting evidence of unchastity of prose- 
cutrix in prosecution for rape .to proof of general chars~cter in that 
respect is the unwisdom of opening door to mlla~teral imues tending 
rather to hinder [than promote justice." Stone v. State (Alla. 1943'1, 
11 So. M 386. 

Our C o w  has held that for the purpose of impeachment the prow- 
cutrix may be cross-examined concerning specific acts of unchastity. 
State v. Murray, 63 N.C. 31, 32. And that where the ohastity of tthe 
prosecuting wi tnw is directly in question, her reputation for c h d t y  
may be shown. State v. Cunnor, 142 N.C. 700, 705-6, 55 S.E. 787; 
State v. Daniel, 87 N.C. 507, 508-509. But we have heldr that specific 
a& of unchastity with c per sons, other than defendant, are inadmissible 
in rape oases. State v. Jefferson, 28 N.C. 305, 307. This case is listed 
in 140 A.L.R., 386, annotation referred to above, as  supporting the 
minority view. We do not so construe it. In bhat case it is mid: "No 
doubt, too, thah i t  would have been proper to receive evidence, thak 
the woman was a istrumpet, upon similar grounds; and particularly, 
thait she had illicit intercoum with ather(s) . . . Bult that ought only 
to be done upon geneaal evidence . . ." The court in the inst.ant case 
did not commit error in excluding evidence of specific acts of un- 
chashity with perme,  other than defendants. 

(3). The court. over khe objection of defendlants permitted law en- 
forcen~ent officers, seven in number, to testify that they hlad never 
seen prosecutrix in establishments where beer was sold. This evidence 
wm incompetent. The State may only prove her general charader- 
it may not offer proof of particular t'raits of character. North Oaro- 
lina Evidence: Stansbury, sec. 110, p. 206, and cases there cited. Hoa- 
ever, His Honor promptly withdrew this evidence from the considera- 
tions of the jury and instruct& them not to wnsider i t  either for or 
againat the defendlants. "The power of the court to withdrau- incom- 
petent evidence and to instruat the jury not to consider it has long 
been recognized in this S t a b  . . . In McAUister v. McAllister, 31 N.C., 
184, Ruffin, C. J., said: 'Itt iis undoubtedly proper and in thc power of 
the court to correct a slip by withdrawing evidence from the cansidrr- 
ation of the jury. . . .' " State v. C'reatt. 251 N.C. 40, 46, I10 S.E. 2d 
805, and the many cases there cited. If the matter complained of by 
defendants is error, it is not prejudicial error. 
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(4). Defendants complain that the oourt permiithi police officer 
Sykw rto repeat on the witness stand statemtents made rto him by m m -  
bers of the U. S. Air Force who had theretofore testified in the oase. 
These stxihemeah had not originally been made in the presence of 
defendants. The statements were competent to corroborate the Air 
Force wiltnesses, and the oourt specifioally rest~icrted the evidenoe to 
thart purpose. This exception is wikhouh merit. 

(5). Defendanb assert that the court erred in inkmogahing mme 
of the wiknesses, .that ithe judge thereby expressed opinion as bo tithe 
weigh$ of the evidence. The record discloses no objection or exception 
thereto. Nevertheless, me have carefully ooneidered these questions 
and m e r s .  We find that they were only for clarifioation. State v .  
Stevens, 244 N.C. 10, 44, 92 S.E. 2d 409; State v. Carter, 233 N.C. 
581, 583, 65 S.E. 2d 9. 

(6). The final excepitions are to the  court',^ i n s ~ w c k i o ~  [to the juiy. 
The charge, when conddered oonjunctively and conitextually, propey- 
ly declared and expllained the law arising on the evidence. G.S, 1-180. 
State v. Hodgin, 210 N.C. 371, 378-379, 186 S.E. 495. There were no 
requesk Iar special instructions. State v. Coal Co., 210 N.C. 742, 755, 
188 S.E. 412. If there were minor errors and discrepancies in the giv- 
ing of contentions of the parties, these must be called ito the rttkn- 
tion of the court at the time so thak correction may be d e .  None 
were called to the attention of hhe court. State v .  Bowser, 214 N.C. 
249, 255, 199 S.E. 31. Equial stress was given b the contentions of 
the %ate and dsfcndante. State v. Smith, 237 N.C. 1, 27, 74 S.E. 2d 
291. We find no error in the court's oharge to {the jury. 

In  the trial of these cases we find no error. 
On tihe appeal, affirmed. 
In  the trial, no error. 

HIGGINS, J., not sitting. I 
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J. M. FAIRES, EMPLOYEE 
V. 

McDBVITT AND STREET COMPANY, 
EMPLOYER ; TRAVELERS INSURANCE COMPAXY, CARRIER, 

(Filed 11 November, 1969) 

1. Master a n d  Servant g 40g- 
Injury resulting in a hernia is compensable only if i t  is definitely 

proven that  the hernia was the  result of a n  injury arising out of and 
in the course of employment, that  i t  occurred suddenly, that it  was 
accompanied by pain, that  the hernia immediately following an acci- 
dent, and that  the hernia did not exist prior to the accident. G.S. 97-2 
( r ) .  

Where a n  injury resnlting in  hernia is suffered by employee while 
performing his usual duties in the regular and customary manner. 
such injury is not caused by accident, but if the employee's routine 
is interrupted in such manner a s  to introduce unusual conditions likely 
to result in unexpected consequences, and hernia results therefrom. 
the injury causing the hernia is the result of an accident within the 
meaning of the Compensation Act. 

5. Same-- Evidence held sufficient t o  support Anding that  llernia result- 
ed f rom a n  aceident. 
Dvidence tending to show that  the employee was a carpenter and 

customarily did the work of a carpenter, that  in removing concrete 
forms carpenters usually "stripped" the forms and laborers lifted and 
removed them, that on the occasion in question other carpenters and 
helpers had been withdrawn from the job, that  the lifting of the forms 
was usually and customarily done by two men, and that  while the 
employee was attempting to lift one of the forms by himself, requiring 
extreme esertion and strain in a confined and difficult place of work, 
he felt a sharp pain which continued until he  had received medical 
treatment for the hernia, ie held sufficient to support n finding of the 
Industrial Commission that  the employee suffered a n  injury by acri- 
dent arising out of and in the course of his emplo.rment, res~iltinr in 
the hernia. 

Testimony of a physician that he treated plaintib for several months 
yrior to the accident and did not find what he thought was n definite 
hernia, together with testimony of the surgeon who treated the euployee 
after the accident that from the history given him by the en~ployee 
the hernia on the left side had no relation to the accident but that 
the employee then had a hernia on both sides, is sufficient to support 
the finding of the Industrial Commission that the hernia on  the right 
side did not esist prior to the accident. 

5. Master a n d  Servant 56d- 
Where there a re  no exceptions in the record on appeal to the Supreme 

Court to the failure of the Superior Court to pass upon certain ob- 
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jections and exceptions taken b ~ -  the party in the hearing before the 
Industrial Commission, the matter is not before the Supreme Court 
on the appeal taken by the adrerse party. 

HIWINB, J., not sitting. 

-APPEAL by plaintiff from Sharp,  S. J., March, 1959 Special Civil 
Tcrm, of NELKLEXBCRG. 

This proceeding was instihuted by plaintiff employee under the 
Workmen's Compensation Act 60 reaover compmcmtion for hernia 
which he alleges resulted from accident arising out, of and in the course 
of hi employment by defendant employer. 

After due notice a hearing was had 5-7 March 1957 before Gibbs, 
Commissioner, in Charl~otte. It was &ipulated tihat the employer-em- 
ployee relation existed &ween plaintiff and defendant, that all parties 
are subject to and bound by the Workmen's Compen~ation Aot. and 
Travelers Insurance Company iis imuranlce carrier for employer 

Plaintiff's evidence in summary tends to show: Plaintiff is 61 pears 
old and is a carpenter. On 6 Septanber 1956 he was working on a 
drain in a basement at  the Park Road Shopping Centor. He and a 
"bunch of fellows" werc stripping forms. The forms were concrete 
farms, known as "Universal forms." They had been set in tthe drain 
and concrete had been poured. The carpenters and helpers were using 
crowbars and hammers to remove the forms from the concrete and 
pull nails from the bottoms of the forms. In the afternoon all the 
u-orkm werc sent elsewhere except plaintiff and a helper, who were 
left to continue lthe work in the drain. The drain was an '.L" shaped 
hole or tunnel, 4 feet wide and 5 feet deep. One end of the "L" was 
about 20 feet long, tihe othw end about 25 feet. There was about 4 
inohes of water in the bottom of the tunnel. Afiter the other a-orkers 
left i t  was the task of plaintiff and his helper .to lift the fom out of 
the tunnel. Plaintiff remained in the tunnel to hand hhe f o m  to the 
helper outiside and a t  tihe rim of the tunnel. The forms were 2 feet 
wide, 5 feet long and about 3 inches thick; they had metal binding 
amund them with faoings of 5/8 inch plywood. They weighed 110 
pounds, but when wet and smeared with concrete, as these were, they 
weighed muah more. Plaintiff put down 4 or 5 forms to stand, on so 
he would not have to stand in water. Thi; put the bottom; of the 
forms he had to lift 6 inches below his feet. To lift a form he u-ould 
bend over and stand ilt on end, bake hold of the metal about 18 Inches 
tram the bottom and lift tihe form to his left knee, then while in a 
squatting position h k e  the bottom by both hands, at, which time the 
helper m u l d  h k e  t~he top and together they would lift it upward, and 
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plaintiff would lift and shove until his hands were straight up above 
1s &oddem 6 inches above his h a d .  The wmnd form plaintiff lifted 
in this m m e r  was wet and slick, had a film of concrete on i t  and 
weighed about 150 pounds. Plaintiff weighed 150 pounds. Ae he lifted 
it from his knee in a squatting position, he felt a sharp pain in the 
right, side about, the groin, a "pull" in hiis side. This wm about 3:00 
P. M. It conhinued to hurt as he lifted the form. He m~ade rn ouhry. 
His side continued $dm hurt and pain him  hat afternoon. He worked 
until quitting hime, 4:30 P.M. After he was hurt he lifted 12 or 15 
more of the forms. The job he wa.s doing ah the time he felt the sharp 
pain uus a laborer's job. Plaintiff's custom~ary duty as a crarpmter 
w s  to strip hhe forms, not ho lift rthem. The lifting job he ww doing 
nas  customarily done by two men, not one rn in this case. Lifting 
f o m s  was not a part of his regular duties. The forms were itoo heavy 
for one man to hmdle. He wm ~uffering pain when he went home 
tlmt night. He  was sore, hits groin was swollen land he had a "ridge" 
from groin to groin. He hurt mntinuously through the night and un- 
til he went to the doctor m September 11. He did nolt report the mat- 
lter on rthe day he first experimced the pa2in. He worked bhe next day 
but did niot report i t  hhen. He did not return to work unrtil after his 
operation on October 10. Upon examination by the doctors i t  was 
found ,thlat he had a double hernia. In the preceding August he had 
colnplained of stmining himself while putlting up ceiling and had gone 
to a dodor, but rthe doctor did not find a hernila then. The hernisa was 
m r w t e d  by surgery and he did not return to work for several weeks 
and then did only light work. 

The hea~ing Commissioner found as a fact: ". . . thait plaintiff was 
omployed . . . as s carpenter; ithlat h~is regular duties were t o  do gen- 
em1 oarpenher work; that  he was 61 years old and weighed approxi- 
mately 150 !pounds; that  hi's foreman assigned him the duty of lift- 
ing conorete forms out of a ditch . . . rthait this work was usually done 
with the (help of an sssisbant . . . hhah plaintiff did not have an as- 
sistant on this dlay . . . about 3 P. M. on said day, plainhiff lifted a 
wet concrete farm which weighed approximately 150 pounds; that  
he lifted and handled thie form in the same manner in which he had 
lifted and handled the ather forms on said diay . . . that  when he lifted 
t.his pwticular form from his knees upward, being in the same strain- 
ed, stooped, land awkward position he had been in when he lifted the 
&her forms, he fellt a sharp pain in his right groin and suffered an 
injury thereto. . . . that  in the way land manner above described plain- 
tiff sustained an injury by accidenit arising out of and in the course 
of his emmployment by the defendant employer, resulting in a right 
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inguinal hernia; that  said hernia appeared isuddenly; that  it was w- 
companied by pain; fhat i t  immediahely followed an wcident; and 
thoh it did nat exist prior to the accident for which compen&ion is 
cl~edmed." There were alao finding~s of faat concerning the size and con- 
diition of the ditch or tunnel, the size, shape, weight and wndition of 
the forms, the manner of lifting the forms and the nature of ;the hernia 
and 6he operation for correotim thereof, all in accordance with the 
evidenoe hereinbefore summierized. 

The heafing Commissioner bhen concluded ais follows: "That on 
September 6, 1956, plaintiff sustained an injulry by awident arising 
out of amd in the wurse of his employment by ithe defend'ant employer, 
resulting in a right inguinal hernia; that said hernia appeared sud- 
denly; that i t  was accompanied by pain; &hah iit immediahly follow- 
ed an accident; and that i t  did not exitst prior to hhe a c ~ i d m t  for 
n-hich compensahn is claimed. G.S. 97-2(f) ; G.S. 97-2(r) ; Smith v. 
Creamery Co., 217 N.C. 468; Edwards v. Publishing Co., 227 N.C. 
184." There mere other conclusions of law nlot pertinent to hhis appeal. 

U I p n  (the findings of faat and conclusions of law compensation waa 
awarded on 12 April 1957. 

Defendant and carrier appealed $40 the Full Commiewin. After 
hearing, Zlhe Full ~ m m i ~ i o n  on 27 August 1957 adopted its own 
the findings of f a d  m d ~  conclusionhs of law and award of the hearing 
Commissioner, and so ordered. 

From the award of ,khe Full Commiission defendant and carrier ap- 
pealed to the Superior Count. 

At the lterm above indiclated, Judge Sharp heard the appeal and 
entered judgment, the pertinenh parts of which w e  svs follows: 

". . . the undersigned . . . is of the opinion, a . d  m holde., that  Lhere 
is no mmpectent evidence disclosed on said t r a m r i p t  and record to 
show thah the performance of the labor of the plaintiff, J .  M. Faires, a t  
the time he suffered the hernia, wm being performed in other than 
the u ~ u a l  and cudornary manner; and that  the conclusion of law of 
the North Oarolina Industrial Commission th~at the plaintiff euffered 
an injury by accident axising out of and in the coume of his ernploy- 
ment, resulting in a hernia, is not supported by any competent evi- 
dence. 

"It is therefore, ORDERED, ADJUDGED AND DECREED 
th& the pliaintiff recover nothing of 6he defendants, or eihher of them, 
:+nd that  the Orders OT Awards of the North Carolina Induistrital Gxn- 
iiliission darted August 28, 1957, be and the same are hereby vac~ ted  
and this action dismimed." 

From the foregoing judgment plaintiff &ppealed 60 Supreme Court, 
assigning errors. 
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Carszccll S: Justice and Richard E. Thigpen, Jr., for plaintiff, appel- 
lant. 

l?. I r v i ~ t  Royle and J. J .  Tt7ade, Jr., for defendants, appellees. 

MOORE, J. This appeal poses one question: Does the evidence in 
ths record support the findings of f w t  of the Industrirtl Commission 
and ib cx>nclusions of lsaw based thereon [that plaintiff suffered an in- 
jury by accident arising out of and in the c o r n  of his employment, 
resulting in a hernia? 

An employee's injury resulting in a hernia is compensable only if 
it, be definitely proven: (1) that  he received an injury arising out of 
and in the oourse of his employment, resulting in hernia; (2) that  
the hernia appeared suddenly; (3)  that  iit was accompaniecl by pain; 
(4) thI&t the hernia immediately folEowed an accident; and 15) that 
the hernia did not exist prior to the accident. G.S. 97-2(r) Hensley v. 
Cooperative, 246 N.C. 274, 277, 98 S.E. 2d 289; Rice z .  C'hazr Co., 
238 N.C. 121, 123, 76 S.E. 2d 311. 

Appellant contends that all five requireme& are proven by compe- 
tent evidtence appearing in the record. Appellees insist that the fourth 
and fifth requirements have nat been shown to exist in this case 

If an employee, while performing his regular duties In the "usual 
and customary manner," receives an injury resul~ting in a hernia, such 
injury is not oaused, by accident and is not compensable Holt v .  Mills 
Co., 249 N.C. 215, 105 S.E. 2d 614; Hensley v .  Cooperatzce, supra. 

Moore 1). Snles Co., 214 N.C. 424, 190 S.E. 605, is ccmitl-oliing in 
h e  instant case. In  the Moore case plaintiff wm a foreman but was 
also required to do manual work in installing plumbing On thc d~ay 
of his injury all workers were laid )off except plaintiff and one Sykes, 
R helper. They werc ordered to complete (the job. They atte~npted to 
lift a steel pipe weighing 400 to 450 pounds. Plaintiff suffered a sharp 
pain in his abdomen and i t  was found that he had receivc-d a hernia. 
Prior to that  time plaintiff had been doing the same general type of 
work but with different, type of malteaiab and had not previously lifted 
pipea of this type and weight. Seawell, J., speaking for this Court 
said at pages 429 and 430: 

"In the case a t  bar the evidence discloses that ~ h i l e  the opera- 
tion of bandling and lifting pipes wsls done in the ordmary man- 
ner, and even t h d  the plaintiff had lifted p i p  in that way be- 
fore, two things occurred which, taken together, were out of the 
ordinary, and arc sufficient, we think, to bring into the trans- 
aotion tlhe element of unusualnext land unexpecltednms from which 
accident might be inferred. In this particular case, by order of a 
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superior, all othw emplloyees except plaintiff and Sykes were dis- 
charged, and these were left alone to do the heavy lifting. While 
Sykes had handled that type of pipe and p e r h p s  piping of thah 
weight before, the plaintiff had not. On $he contrary, he wm re- 
quired to lift piping of a type land of a weight he had never be- 
fare lifted, and i6 may be inferred from the batimony of Sykes 
that thib was caused by the laying off of all other employees, 
which left them short-handed. h m  the evidence, his effort to 
iift the pipe was immediately followed by an injury. 

"In the case at bar, there is in the foregoing d c i e n t  evidence 
of the interruption of ,the routine of work, md the in tduot ion  
thereby of unusual conditions likely to result in unexpected con- 
sequences, and these were of such a character as to justify the 
Industrial Commission in finding that  plaintiff's injury was the 
resullt of accident." 

U will be observed thah cthe elements constituting "acoident" as sd 
out in the Moore case were "the in~teriuption of the routine of work, 
and the introduction thereby of unusual condiltions likely to result in 
unexpected consequences." T!he same elements exist with equal definite- 
ness in the case ah bm. The work plaintiff was doing at the time he 
received his injury was umally done by laborers. As a carpenter he 
did not cwtomarily do this ty~pe of work. On s job of this kind car- 
penters usually "stripped" the forms and laborers lifted and removed 
them On this occasion the other carpenters and helpers had been 
withdrann iron1 tlie job. Furthermore, the task plaintiff was perfom- 
ing in lifting the forms was usually and rustomal,ily done by tno 
men. The fornls were heavy and the lifting required estrenic. and un- 
accustomed exertion and strain. The fact that there were nurnerou? 
f o m i  to be lifted in this unusual task is not important. The crucial 
facts m e :  (1) plaintiff's rourtine of work had been interrupted and !I(. 

was required to undertake a t(ask that was not usual and customary. 
mdi ( 2  r unusual conditions likely to result in unexpected consequences 
were ;ntroduced-an unusual task, requiring extreme exedion 2nd 
stram In a confined and difficult place to work, which task was usual- 
ly performed by two men instead of one. Therefore the resulting in- 
jury immediately followed an accident. See Rice v .  Chair CO., supra. 

We next inquire as to whether or not the hernia existed before tlie 
accident. The Commission found that i t  did not. 

Dr. H L. Seay gave testimony that he treated plaintiff for several 
months before the accident and examined him afterwards. He stated 
that plaintiff was suffering from hypekension and congestive heart. 
The doctor further testified: "He consulted me . . . for pain or hurt- 
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ing in $he groin on either side. I believe tha t  was on August 20th. . . . 
I did not find what I tliough was a definite hernia or rupture and I 
did not attach too much importance t o  it. He  was complaining of 
chronic constipation and arthritis in the neck, some shortness of 
brmth and a discomfort in his ,stomach. . . . I did casually examine 
the abdomen and groins on AuguSt 20th but did not give him any in- 
tensive examinahion. I did not see a hernia on either side a t  that  time. 
I did not see any obvious ekdmce  of hernia such as a bulge or svel- 
ling in eilther groin. 

Dr. John P. Kennedy, the surgeon who performed the operation, 
test,ified: "I examined him on September 11th and he had a smnll 
inguinal hernia on the left side and a beginning inguinal hernia on ithe 
right side. In  my opinion the lifting of these forms in the manner in 
which the plaintiff said he lifted them could or might hiave caused 
the condition I found. . . . From the history he gave me the hernia 
on the left side had no relation to  this injury he said he suffered on 
September 6, 1956. As far as I know it  was not related. . . . he did 
have hernia on both sides." 

The Commission awarded compensation only for the hernia on the 
right side. The foregoing evidence is competent and suppork the find- 
ing that  thc hernia on the right side did not exist prior to  the accident 
on September 6, 1956. 

I n  appelleesJ brief the following question is asked: "If the Supreme 
Court reverses the ruling of the Superior Court, then inmay the Suprcme 
Court consider those objections and exceptions of the Appellees to 
the Order and Award of the North Carolina Industrial Commir;~ion 
n-hich were not passed upon by the Superior Court but n-hich appear 
fully in tfhis record?" 

The record does not disclose that  any exception was taken bo the 
failure of the judge in Superior Court to  pass upon these objections 
m d  exceptions. They are not before us. Tanner v .  Ervin, 250 N.C. 
602, 614, 109 S.E. 26 460. However, consideration has been given t o  
the matters referred to land they are found to  be witahourt merit. The 
Commission's findings of fact are supported by competent evidence 
and these findings support its oonclu~ion~s of law and award. 

The jud-gnent below is reversed and this cause is remanded with 
instructions that  a judgment be entered affirming the Commission'e 
sward. 

Reversed and remanded. 

HIGGINS, J., not sitting. 
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WALDRON BUICK COMPANY v. GENERAL MOTORS CORPORATIOX 
AND LEE A. FOLGER, INC. 

(Filed 11 November, 1959.) 

1. Appeal and  E r r o r  88 3, 4- 
Only a party aggrieved may appeal, G.IS. 1-271, and a party aggrieved 

is  one whose rights have been tlirectly and injuriously affected by the 
action of the court. 

3. Same- 
The appeal of certified public accountant to the refusal of his motion 

to quash a subpoena duces t e c u n ~  on the ground that its effect woulcl 
be to compel the divulgence of confidential information will be dismissed 
as  premature if the order does not affect a substantial right of the 
witness, and, neither of the parties to the action having appealed, bhe 
exception of one of the parties to the refusal of the motion to quash the 
subpoena is not presented unless and until i t  appeals from the final judg- 
ment. 

3. Bill of Discovery 8 1- 
G.R. 8-71 does not contemplate the taking of a deposition of a person 

disqualified to give evidence in the case, nnd confers no right to inves- 
tigate or inquire into matters which the court could uot investigate and 
inquire into in  the actual trial. 

4. Same: Appeal and  E r r o r  8 3-- Denial of motion t o  quash subpoena 
duces tecnm held not  t o  affect substantial r igh t  of accountant. 

Defendant had esamiiled plaintiE's books under court order. There- 
after plaintiff obtained the issuance of a subpoena duces tectrm tlirect- 
ing the public accountant who had examined plaintiR's books for defend- 
ant to bring memoranda and reports and give evidence in regard there- 
to. Xotion to quash the subpoena was denied by order which expressly 
provided that  the accountant should not be required to disclose instruc- 
tions giren him by defendant's counsel or to disclose or produce par- 
ticular analybes made by the accountant 011 instructions of defendant's 
counsel. or conclusions from such analyses, etc. Held: The accountant 
was not disqualified to give evidence with respect to facts and data ob- 
tnined by him directly from the books and records of plaintiff' and the 
accountant was not required to disclose any information or instructions 
given him by defendant's counsel, or any analyses made by him in ac- 
cordance therewith and, therefore, no substantial right of the accountant 
is directly and injuriously affected by the denial of the motion to quash, 
and his appeal is dismissed. 

HIGGITS. J.. not sitting. 
P.i~mxi. J. ,  dissents. 

APPEAL IJJ- Sterling Hudson and A. M. Pullen & Company, peti- 
tioners, from order entered April 14, 1959, by Sharp, Special Judge, 
presiding a t  April 6, 1959 Special Term, of MECKLENBURG. 

T T ' R I ~ I ~  Buieick Company, plaintiff, indituted this action January 
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18, 1957, to recover damages allegedly caused by wrongful aclts of 
General Motors Corporation and Lee A. Folger, Inc., defendants, in 
pursu&nce of a conspiracy in restrain* of trade to destroy plaintiff's 
businass. Defendanh, in separate answem, denied plaintiff's esen-  
tial allegations; and, in addition, each defendanh pleaded special de- 
fenses. The foregoing, for present puqxms, will suffice to indicate 
the general nature of the controversy between the  parties. 

By subpoena duces tecum, issued and served March 19, 1959. ,%er- 
ling Hudson was summoned to appear before a designated N o t a ~ y  
Public, at specified time and place, "to give evidence in a deposition 
then and there to be taken" in this adion, and "to have with him 
then and there . . . Such memoranda and reports, or copies thereof, 
as refleot his analyds of the books and records of Waldnon Buick 
Company, Concord, North Carolin,a, which were submitrted to him 
by the defendant General Motors Corporation in conneation with the 
above entitled action." 

Defendant General Motors Conporntion moved "thait the subpoena 
~erved  on Mr. Sterling Hudson be quashed, revoked and vacated." 
Thereupon, the clerk signed an order dated March 20, 1959, provid- 
ing th~at  the subpoena "is hereby temporallily istayed until such time 
m the Court shall have ruled on the (eaid) Motion . . . to quash, 
revoke and vmak said Subpoena Duces Tecum." 

Sterling Hudmn amdl A. M. Pullen & Company, represented by their 
own counsel, filed a verified petition, in which they prayed lLfor an 
order quashing the said subpoena duces tecum, and directing tihat 
neither Mr. Hudson nor any ather partner, agent or employee of the 
firm of A. M. Pullen & Company be compelled to appear and give 
testinlony at (the tiaking of any deposition on behalf of the plain- 
tiff, or to produce and make available any of the memoranda and 
reports of the analysis of plaintiff's books and records, or to give 
any testimony with r a p &  thereto." 

T h w  are the facts stated in said verified pertition: 

"1. Sterl~ng Hudson is a partner in the firm of A. At Pul- 
len & Company, a firm of Certified Public AccounGmts, sew-  
ing through the State of North Carolina and elsewhere Mr. 
Hudson is himself a Certified Public Accountant in the Sbak 
of North Carolina. 

"2. In November 1958, A. M. Pullen & Oompany was re- 
tained by . . . counsel for the defendant General M~otors eor-  
porartion, to perform certain professional sccount,ing services 
in connection with the above case. Since that time Mr. Hud,sc~n, 
who was assigned by his firm to  perform ithis service has worked 
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In his 1profee5ionral wpaoity and conducted an analysis of cer- 
tain books md awaunrtinlg m r d s  of the pl'aintiff Waldron Buick 
Company, under the supervision of and subject b the conltrol 
of counsel for defendant General Motors Corpor&tion. 

"3. In performing the services for which he was retained 
as aforesaid, Mr. Hudson utilized those books of laooounta and 
other records of the pbaintiff wmpany which were made avail- 
able to him, and abkained no information from any @$her source 
except information which was relayed to  him from time to time 
by counsel for said defendant. From the plaintiff's record8 hlr. 
Hudson has prepared an analpis  for the informahion of mun- 
sel for said defend~ant, which analysis is not a s  yet c o m p l ~ .  
"4. As a pant of his servioe to counsel for said defendant, 

hlr. Hudson has also counmled and advised such attorney from 
time to time concerning accounbing procedures and other mlait- 
tern of impol.tance in conniedion with Dhe above oase. He has 
also been taken into said counsel's confidence with respect to 
the plans for the trial of such o m ,  and the presentation of the 
defense bhereto by comsel for said defendant. Such informa- 
tion came to  Mr. Hudson in wnnection with hie employment 
by said counsel as aforesaid, and in no other way. 

11 '  a. Except for the informahion obtained from the plaintifi's 
records, and the wnfidential information given to Mr. Hudson 
by counsel for defendanh General hIotors Corporation as set forth 
above, neither Mr. Hudson nor his firm, A. M. Pullen & Company. 
have any knowledge of any fa& concerning the things and mat- 
ters in controversy in suoh ease. 
"6. (Relates to issuance of subpoena dzices tec l rm ,  contents 

thereof, notice for taking deposition.) 
"7 .  Petitioners a e  advised by their counsel that any ques- 

tions direoted to Mr. H u h n  relating to his analysis of tlie 
books and records of the plaintiff herein would not be conlpetent 
inbmuoh as he worked in his professional capacity for tlie st- 
torneyh for the defendants in this matter, and for no one else 
They are funther advised that  the subpoena d w e s  t e c u m  is>ued 
as aforesaid should be quashed and dismissed because the mem- 
oranda and reports sought therein are a part of the wark pro- 
duct of counsel far said defendant who employed tihem, and 
are therefore privileged. Petitioners are fultther advised thlat 
any other information which Mr. Hudson has concerning the 
above case has come to him in confidence because of his em- 
ployment in a professional capacity by counsel for the said de- 



204 IN THE SUPREME COURT. [251 

fendant. Petitioners are finally advised that they may seek the 
aid of itibi~ Court to protect them from being compelled to sub- 
mit to process of this Count illegally or improperly imued, and 
from being campelled to lanswer questions concerning privileged 
m a t h . "  

The record shows: "The Oourt having stated that it intended to 
enter 'an order denying the motion of hhe defendant General Mators 
Oonpo~rution to quash the subpoena duces t e a m  served on Sterling 
Hudson and that said order insafar as it related to the said Ster- 
ling Hudmn would p v i d e  in subtainoe as follows": (There fol- 
l o w ~  ia statement of the substance of what the court intended t o  in- 
mrpolreute in the order.) Defendanh General Motom Corporation then 
moved, in writing, directing attention ko particular provisions, "that 
the Court in its proposed order specify padicularly the proper scope 
of the propwed examinahion of Sterling Hudmn." 

The order of Judge Sharp hm eight divisiom (I-VIII, inclusive), 
w h  of which r e l a b  solely to the paAicular motion or motions 
referred ibo .therein. Division I thereof is (the (only portion of the or- 
der pertin& to said mdion of defendant General Motors Corpor- 
ation 'and to said petihion of Sterling Hudson and A. M. Pullen & 
Company to quash said subpoena duces tecum. With ~eferencc to 
said motion and to said petition, the order provides: 

"The defendant's motion is denied, and Sterling Hudson is 
dhwted to appear on the 30th day of April 1959 at 9:30 a.m., in 
the County Commissioners' Room of the Mecklenburg Court- 
house, or such other place ars may be agreed upon by counsel, 
to be examined by the plaintiff, relating to his examination of 
the books ,and records of the plaintiff, which were submittted by 
the plla~intiff to  %he defendanb for inspecfion and copis, under 
the orders of thiis Coud, PROVIDED HOWEVER, Mr. Hud- 
son k required to ~ h t i f y  only with respect to fach and data 
obtained by him directly from the books and records of the 
pllain~ff ; and is not required: 

['(la) To disclose infiom~svtion given him by counsel for this 
defendant. 
"(b) To disclose irtstruotions given to him by counsel for 
;this defendant as to particular studies or analyses to be 
made w part of the preparation for the defense of this 
action. 
"(c) To dhclwe or to produce particular studies or m l y -  
ses made an spmific indrudions of counsel for this de- 
f endant. 
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" (d) To disclose oonclusione drawn from stud& and analy- 
ses made upon specific instrudions of counsd for this de- 
fendant, or 
"(e) To disclase defendant's plans for the defense of this 
adion or defendant's theories, evidence, or ama1yse.s of evi- 
dence which hlave been oommunioaked to him by co~mml for 
this defendant, 

"'PO the failure of trhe Court to revoke in its entirety the 
S v m e n a  Duces Tecum, issued to Sterling Hudson, the defen- 
dant, General Motors Corporation, o b j e h  and e x e s .  To the 
aiotion d the Court, in limiting lthe scope of the examination, as 
above set out, ithe plaintiff objects and exceph. 

"The Petition of Sterling Hudson and A. bf. Pullen & Com- 
pany, to qumh the Subpoena Duces Tecum is denied but the 
m p e  of the examination is limilted as above set out in the rul- 
ing on the defendant1@ motion to quash the Subpoena. Duces 
Tecum." 

Staling Hudson and A. M. Pullen & Company excapt.~d to thc 
~ 0 ~ ' s  den% of their petition "to revoke and vacate in its entirety 
&he subpoena duces tecurn direding Sterling Hudson Q appeas and 
give evidence by deposition and to produce certain memomndci and 
reports, fall ais set fonth in said subpoena," and excepted to the or- 
der a+s enentered by the cou& and gave notice of appeal from said 
order. 

Blakeney, Alexander & Machen for p1ainti.g Waldron B)! icF Cow- 
pan?!. 

Lassiter, Moore R: V a n  Allen and H .  A .  Berry, Jr. ,  for petitioners, 
appellants. 

Kennedy, Covington, Lobdell & Hickman, cozrnsel for Gm/r.ral Mo-  
tors Corporation, as amici curiae. 

,411en & Hipp, counsel for N m t h  Carolina Association n i  Gwtified 
Plrhlic Accoclntctnts, as nmici curiae. 

BORBITT, J. Only a "party aggrieved" may appeal fl.ol-rr t he  su- 
perior court to the Supreme Court. G. S. 1-271; Langley 11.  Gore, 
242 N.C. 302, 87 S.E. 2d 519. "(A) 'party aggrieved' is one whose 
right has been directly and injuriously affected by the action of the 
court." Mclntosh, North Carolina Praotice and Procedure, $ 675; 
Freeman v. Thompson, 216 N.C. 484, 5 S.E. 2d 434. "An appeal may 
be taken from every judicial order or determination of a, judge of 
a superior court, 11pm or involving a m~atter of law or legal infer- 
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ence, . . . which affects a substantial right claimed in any aotion 
or proceeding . . ." G.S. 1-277: T'eazey v. Dzaham,  231 N.C. 357, 
57 S.E. 2d 377. 

"There is no more effective way to procnmtinate the isdnuinbhtion 
of jwtice (than that of bringing cases to an appellate court piecemeal 
thmugh the medium of successive appeals from intermediate orders. 
The rules regulating appeals from the Superior Court t o  the Supreme 
Coud are designed to forwtall the useless del~ay insepanable from 
unlimited fragmentary appeals, and t~o enable court5 to perform their 
real funrtion, i.e., to administer 'right and justice . . . without sale, 
denial, or delay.' N. C. Const., Art. I, Sec. 35." Erzlin, J., in Veazey  
v. Durham, supra. 

General I\Iot.ors Corponation's exception to Judge Sharp's order 
will be for consideration in the event of an appeal by General Motors 
Corporation from an adverse judgment. We do not now m i d e r  
whether Judge Sharp's order was erroneous. The only quastion now 
before us is whether any substantial right of Starling Hudson and 
A. M. Pullen & Company is direcltly and injuriou~ly affeoted by 
Judge Shlarp's order. 

In Yok v. Pittmnn, 241 N.C. 69, 84 S.E. 2d 297, this Court said 
that the &position stiaitute, G.S. 8-71, notwithstanding its b d  
pmvisiom, "does not contemplate (the taking of deposition of a per- 
son disqualified to  give evidence in the case. It c0nfel.s no right to 
investigate or inquire into matters whioh the court could not in- 
vestigate and inquire into in the aotual trial." Irt was held that  the 
defendante could not take the deposition of plaintiff 's physician be- 
oause, under G.S. 8-53, he was disqualified to  testify a s  to infornia- 
tiion he acquired in ahtending plaintiff in a professionlal capacity. 

Here, under the pleadings, the contents of plain6iff's books and 
records are germane to t8he issues. Pllaintiff, under court order, ma4 
required b submit its bwks  and records to defendants 'Tor inspection 
land copies"; and, pursuant to employment of A. M. Pullen & Com- 
pany by counsel for General Motors Caporrution, Sterling Hudson, 
a Certified Public Accountant and member of mid firm, made an 
examinabion thereof. He thus acquired knowledge of t<he contents 
of plnintiff's books andl records. A certified public accountant who 
ha3 knowledge of the contents of plaintiff's books and rwo& is 
not disqualified to give evidence in the oase "with respect to fact* 
and dsata obtained by him directly from the books and recox& of 
the plainitiff." Under Judge Sharp's order, this is all Sterling Hud- 
son is required to do. The adimissihility of his b t i m o n y ,  as to com- 
petency and relevancy, will be passed upon in accordance with usual 
practice and procedure. 
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-4ppellmits' petition for order quashing the subpoena duces tecum 
is based solely on the ground that they should not be required to 
dlisclme information and instructions given to  them in confidence 
by counsel for Geneva1 Motom Corporation. As to this, it appears 
that Judge Sharp granted appellants' petition. Her orQr speoifically 
provides that Hudwn is not required to discllase any information 
or inatruolionls given him by oounsel for General Motors Corporation 
or my stud'ies or analyses made by him in accordlance therewith; 
and, laa we interpret the order, Hudson is not required to make such 
disclosure either by testimony or by disclosing the contente crf any 
memoranda or reportis. 

It is noted that appe1lant.d excaptions and aasigninents of error 
constitute a broadslide challenge of .Judge Sharp's order. No qecific 
ground of objection is etated therein. 

We tare of opinion, and so hold, that no substantial right of aip- 
pellants is directly and injuriously affected by Judge Sharp's order. 
Hence, their purpantd appeal ils dismissed. 

It is noted: No brief was filed in this Court in behalf of plain- 
tiff. The only appearance in behalf of plaintiff was a motion filed 
by its counsel to dismim summarily the purported appeal on the 
several grounds statedl in the motion. This Court, pursuank to con- 
sidemtion in conference, denied plaintiff's said motion on October 2, 
1959. Upon further consideration, we are of opinion thjart. for the 
reasons stated above, the purported appeal should be dismissed. Hence, 
this Court's order of October 2, 1959, is stricken. 

Appeal di'snrissed . 
HIGGINS, J., not sitting. 

PARKER, J. ,  dissents. 

STATE v. LEONARD BdRHAlI 

(Filed 11 November, 1959.) 

1 .  Ctlminal Law Q 108- 
The defendant's assignment of error that the court failed to give equal 

stress to his contentions as compared with those of the State held not 
supported by the record. 

2. criminal Law $ 130- 
In a criminal case as well a s  in a civil case an appeal is an exception 

to the judgment and in a criminal case presents the question whether 
t,he rerdict is sufficient to support the judgment. 
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3. Assault and  Bat tery § 11- 
.I w a r r a ~ l t  charging that defendant. being a male over eighteen years 

of age, unlawfully assaulted a named person. without specifying the sex 
of such person, does not charge an assault upon a female, notwith- 
standing that the person named is a female. 

4. Assm~l t  and  Ruttery § 17- 
Where the warrant upon which defendant is tried does not charge 

assault OII a felnale and the evidence discloses that no serious injuries 
were inflicted on her, the punishment may not exceed a fine of $50.00 
or imprisonnlent for thinty days, notwithstanding that  the person as- 
saulted is a female and the charge of the court on the warrant  relates 
to assault on n fenlale, the verdict of the jury being guilty of assault 
ns charged ill the warrant. 

HIGOINS, J . ,  not sittting. 

.~>PI..J.L hy d v f ~ w h t  fro111 L I I o l l ~ ~ d ,  3. .  5pcci:d 11:q 4 Term, 1959, 
of VANCE. 

The defendant was tried upon three warrants consolidated for trial 
and judgment in the Recorder's Court of Vance County. From a ver- 
dict of guilty and scntence imposed the defendant appealed t o  the 
Superior Court n-licrc there was a trial de novo. 

Upon motion of the soliclitor ,the cases were consolidated for trial. 
Tlie defrndant cntcrcd a plea of not guilty to  the crimes charged in 
the three separate warrant~s. 

In  case No. 3452 the warrant charged that  the defendant, Leonard 
Barham, "did unlnwfully and wilfully assault Batty Jean Gupton, a 
fclnale (he being a male pcl1son over the age of 21 years), by turning 
over, or ajssisting otllers in turning over the automobile in which Betty 
Jean Gupton was riding," etc. 

I n  case No. 3453 the warrant charged that  this defendant "did 
unlawfully and wilfully aissaullt Harvey T. Gupton (he being a male 
person over 18 years of age), by turning over, or by assisting others 
in turning over the a~t~omobile  in which Harvey Gupton was riding." 
A second count in %id warrant charaed that  the defendant "did un- - 
lawfully and wilfully and wantonly damage and injure the personal 
property of Harvey T. Gupton, to wit: a 1955 Plymouth a~~tomobile," 
etc. 

T l ~ c  warrant in case N'o. 3454 charged that thils defendant "did un- 
lawfully and wilfully mlsault Mae Davis (he being a male over 18 
yews of age), by tunling orcr or assisting others to  turn over the 
nutoinohile in which Mac Davis was riding," etc. 

Thc jury rsturned a verdict that Leonard Barham "is guilty as 
rhnrgcd in each of the separate warrants." 

In cnw No. 3452 the court impowd :I senhence of twelve months, 
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to be confined in tlie common jail of Vance County and to be assigned 
to work under tlie supervision of bhe State Pr i sm Depantment. I n  
case No. 3453 [the court imposed ia sentence of thirty days on the first 
count and a sentence of twelve monkha on the second count, to be 
confined in the common jail of Vance County and t o  be wigned  to 
work under the supervision of the State Prison Dapahment. These 
sentences to run concurrently with the sentence imposed in case No. 
3452. I n  oase No. 3434 tlie o o u ~ t  sentenced the defendant t o  be con- 
fined in t.he ~ o m n o n  jail of Vsnce County for a (period of nine months 
t.o work under the supervision of the State Prison Department. This 
sentence to begin at the espiration of the sentences imposed in cases 
Kos. 3452 and 3453. 

Thv defendant atppeals, msigning error. 

d t t o m e y  General Seazcell, Assistant Attorney General Bruton for 
the State. 

IF. -11. -Yicholson, James B. Ledford, L. Glen Ledford, and James 
J .  Randleman for defendant. 

DESNS, J. The defendant assigns as error, that  the court failed 
to give equal stress to the contentions of the defendant a8 compared 
to those of the State. An examination of the charge leadis us to  the 
conclu~ion that  the assignment of error is not suppo~$,ed by the record. 
Hence. i t  1- overruled. S. v. A d a m ,  245 N.C. 344, 95 S.E. 2d 902; S. 
21. Moryun, 245 N.C. 215, 95 S.E. 2d 507. 

In a clvil aotion an appeal c~onstitiutes an exception to  the judgment 
rendered and raises two questiions: (1) Do the facts su~pport the judg- 
ment, and (2) does any error in law appear upon the face of the 
record? Goldsboro v. Railroad, 246 N.C. 101, 97 S.E. 2d 486; Del- 
linger t. Bollinger, 242 N.C. 696, 89 S.E. 2d 592; Moore v. Crosswell, 
240 N.C 473,82 S.E. 2d 208; Gibson v. Insurance Co., 232 N.C. 712, 62 
S.E. 2d 320. 

Likewhe. in a criminal case am appeal itself is an excepition to the 
judgment, and if the judgment is regular in form and within the limits 
of the *tatute and is predicated upon a verdiot sufficient to support it, 
such judgment will be upheld. S. v. Ayscue, 240 N.C. 196, 81 S.E. 
2d 403: P. v. Sloan, 238 N.C. 672, 78 S.E. 2d 738. It follows, as a mat- 
ter 01 course, that  if t l ~ e  verdict is not sufficient to support the judg- 
ment i t  will not be upheld. 

I t  nlll be noted that tlie warrant in case No. 3454 does not charge 
the defendant with an assault on a female. However, the evidence 
disclo-c> that  Mae Davis is the mother-in-law of Harvey T. Gupton, 
the plo.ecuting witnew in case No. 3453. Moroover, she testified in 



210 IN THE SUPREME COURT. [251 

behallf of the State in the trial below and tihe judge charged the jury 
as follows: "As to  case #3454, against Leonard Barham, I instruct 
you that if you find from the evidence and beyond a reamable  dloubt, 
the bu~den being on the Stdate b so saitisfy you that  on the 23rd day 
of February, 1959, that Leonard Barhiam by turning the car over in 
which hlae Davis wsus riding, thereby commihted an assault on the 
prosecuting witness hlae Davis, and that she is a female person, as I 
have herekofore defined tlhe offense of assauk to you, then it will be 
your duty Do render a verdict of guilty against the defend~ant, Leonard 
Bal'ham, for an aasault on la female, if you aze satisfied beyond a 
reasonable doubt that the defendanrt is over the age of I& years. If 
you fail ho so find, it will be your duty .to render a verdict of not 
guilty. '" 

I n  the oese of S. v. Courtney, 248 N.C. 447, 103 S.E. '36 861, the 
defendant was tried u p  a bill of indictment charging that on the 
7th b y  of November, 1957, he "did unlawfully, wilfully. and felon- 
iously rape, ravish m d  aarnally know Shirley Allen, n female, forci- 
bly and against her will," &c. The defendant was tried at tthe Decem- 
ber 2, 1957 Regular Term of the Superior Court of hlecklenburg 
County and the jury returned a verdict of "guilty of an assault on 
a female." The defendlank testified in the course of the trial that  he 
was ah that  time nineteen years of age. We upheld the verdict. 

I n  trhe present cme, natwitbstanding the instruction of the trial 
judge to the effmt that if the jury found from the evidence aold be- 
yond a reasonable doubt that the defendant committed Bn assault 
m Mae Davis, "and that she is a female penson ' * then i t  will be 
your duty to  render a verdriot of guilty again& the defendant L m a r d  
Bmham, For an ~msaulrt on a female, if you are satisfied beyond a 
reasonable doubt Ythat the defendiant is over the age of 18 years, ' *" 
the jury did not return a verdict of guilty of an assault on a female, 
but returned a verdict thah the defendant Leonard Barhnm "is guilty 
as ch~arged in each of lthe sqmaate warrants." 

Since the warrant in case No. 3454 fails to charge an assault on n 
female, as provided! in G.S. 14-33, and the evidence discloses that  no 
serious injuries were inflicted on Mae Davis, the prosecuting witness, 

be m y  the punishment that may be imposed on +he verdict in this c g  
n d  exceed "a fine of Fifty Dollam ($50.00) or imprisonmed for 
thirty dlays." Therefore, the Court ez mero motu remands rase NO. 
3454 for proper judgment. 

In cases Nos. 34.58 and 3453-No crror. 
In oase No. 345PRemanded for proper judgment. 

HIGGINS, J., not sithing. 
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STATE v. HARVEY A. HALL. 

(Filed 11 November, 1959.) 

I. Crimfnnl Law g 31: Evidence 3- 
It is a matter of common knowledge that  pregnant women sometimes 

miscarry, sometimes have stillbirths, and that a child born alive some- 
times dies very shortly after birth. 

2. Criminal Law 8 l- 
A person may not be punished for an offense he may commit in the 

future. and a charge of crime must be supported by the facts as  they 
exi.Pted a t  the time the charge is formally laid. 

3. P e n t  and Child 8 
In  order for a father to be guilty under G.S. 14-322 for  failure to sup- 

port hi.; child, s~lcli  failure innst be willful, that  is, intentionally and 
without jnst cnnse or escuse. 

-4 warrant charging a father with willful failure to support his child 
must be supported by the facts as  'they existed at the time the warrant 
was drawn and cannot be supported by evidence of willful failure super- 
vening between the time the charge was made and the time of the trial. 

Where the sole evidence is testimony that  the wife advised him al- 
most nine months before the birth of the child bhat she was pregnant, 
Lhe evidence does not permit the fair  inference that  he knew or  bad 
notice of the existence of a living child on the date d the issuance of 
the w a m n t ,  and therefore nonsuit should have been allowed for the 
insufficiency of the evidence to show that  his failure to support the child 
was willful. 

H I W I S ~ .  J . .  not sitti~lg. 

.~PPEAL by defend,ant from Biclcett, J., 2 February, 1959 Term, of 
F R A N K L ~ .  

Criminal prosecution on an (amended warrant ch~arging defendmt 
on 15 January 1958 with wilful neglect and refusal to provide ade- 
quate suppox% for hi8 child in violation of G.S. 14-322. The warpant 
w:~s isued on 3 November 1958, and was amended in the Superior 
Court, where the case was heard anew and de novo on appeal by  de- 
fendant from the Recorder's Coud  of Franklin County. G.S. 15-177.1. 

Plea : Not Guilty. Verdict: Guilty. 
From $he judgment imposed, defendant appeals. 

Mnlcobm B. Seawell, Attorney General, and Claude L. Love, Assis- 
t(ctit .-lttoniey General for the State. 

John F .  Mutthews for defendant, appellant. 
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PARKER, J. The Startek evidence tends ito show the following fa&: 
Defendant and Lillie Gash were married on 7 July 1957. They lived 
w e t h e r  for (abou~t six months, and separated around 15 Jianulary 1958. 
About six weeks d t e r  15 January 1958 defend\ant1s wife saw him on 
the ebreet, m d  told him she mas pregnant. Defendant wked her what 
color it was, bllack or whilte? That is &he only convei-sation she had 
with him from the drvte of separrarticm, until hhe Batter part of Novem- 
ber or ithe first of December 1958. The wife gave birth rto a cihild on 
4 October 1958. Defendant is the Sathfer of the child. About the l~ast 
of November or the first of Deoember 1958 defendlaat aame ito his 
wife's house, md lmked lait ;the ohild in a crib. Defendant h'as provided 
no mp(p0rt for the child, since his birth. He is regularly employed, 
and came about $65.00 la week. 

There ia no evidence in ;the 'reoord defendanit knew or had any no- 
tice on the date af the issuance of the warrant, to wit, 3 November 
1958, and prior ~tlhereto, ithat his wife bad given bidh to a live child 
and the ohild was living, unless woh an inference can be fairly dmwn 
from his wife's itelling him on the (street she was pregnant some six 
weeks after their separation on 15 Jlanuary 1958. It is a factt of com- 
mon and general knowledge lthat pregnant women sometimm miscarry, 
sometimss have &illbirths, and that sometimes ohildren born alive 
die very shortly after b i ih .  In aur opinion, the wife's &ahem& on 
the street ito the defendant about six weeks afker their separation on 
15 J~anurtry 1958 Ithat she was pregnant, does not permit trhe fair in- 
ference that defendmk knew or had notice on 3 November 1958, the 
date of iasuance of tihe wmank, and prior thereto, that hie wife had 
given birth to a live child that, lived. 

In  criminal procedure a person can only be punished for an offense 
he has commiW-never for an offense he may comm~it in the future. 
"The ohlarge must be supported by the facts as they existed ah the 
time iit was formally bid  in the court, land cannot be supported by 
evidmce of wilful failure supervening between the time the charge 
was made and the time of trial-at least, when the trial is had, a9, 
it was here, upon the original warranit." S. v. Summerlin, 224 N.C. 178, 
29 S.E. 2d 462, a oase where defendant was charged1 wihh wilfully 
refusing to  provide support for his bastard child. 

In  a prosecution under G.S. 14-322 the failure by a defendant to 
provide adequate support for his child must be wilful, that is, he in- 
tentiontally and withouk just oause or excuse does n& provide adequate 
support For his child according to his means and dabion in life, and 
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this ewnhial element of the offentse must be alleged and proved. S. v. 
Lucas, 242 N.C. 84, 86 S.E. 2d 770; S. v. Carson, 228 N.C. 151, 44 
S.E. 2d 721; Hyder v. Hyder, 215 N.C. 239, 1 S.E. 2d 540; S. v. John- 
son, 194 N.C. 378, 139 S.E. 697; 8. v. Smith, 164 N.C. 475, 79 S.E. 
979. 

Defendant's assignmmt of error to the failure of the trial court to 
allow his motion for judgment of nonsuit made at the close of the 
State's eviden-trhe defendant (offered none-is suehined, for the 
reasan tht while the Sibate has offered evidence tending to show that 
defendmt is the fatrher of trhe child, which his wife gave birth to on 
4 Ocltober 1958, #tihe State bas i n W u c e d  no evidence, so far a j  the 
r m r d  ehows, nor is there m inference to be fairly deduced froin thc 
evidence offered, tending to show thah defend~ant wilfully neglected 
and refused to provide adequate support for his child, in that there 
Is no evidence in the remi-d, nor any inference to be fiairly &awn from 
the evidence offered, tending itio show hhat on the h t e  sf  tihe issuance 
of the original marrank, to wit. on 3 November 1958, d prior there- 
to, defend'ant had any knowledge or notice of the birth and existence 
of his child. S. v.  Sunnnerlin, supra. 

G.S. 14-323 provides that  the wilful neglect or refusal of a father 
to provide adequate suppont for his ohild or children con&iltutes "a 
continuing offense and shall nlat be barred by any Istcvtiuk of limita- 
tions until trhe youngest living oh~ild shall arrive at the age of eigh- 
teen (18) years." 

I t  is to be clearly understood that  in our considemtion of the evi- 
dence on the motion for judgment of nansuih, we have no opinion, and 
have expressed none, ae ko whether defendant is !the father of hddie 
Allen Hall or has nrilfully negleoted and refused ito provide adequlate 
support for him. That question is for andher day and another forum, 
i f  t<he State decide to proceed further. 

The manifest error as to the date of the offense alleged in the ori- 
ginal masrant andl the amended warrant demmstnates the necessity 
for the exercise of oare in the drawing and amending (of warrants. As 
to this error, see G.S. 15-155. 

Reversed. 

HIGGIXS, J., not sitting. 
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MARCUS EVAN CAMPBELL v. MARGARET BROWN. 

(Filed 11 November, 195%) 

1. Compromise and Sett lement 
Judgment sustaining defendant's plea in bar  based on a settlement 

made by plaintiff's insuler with defendant without the knowledge or  
consent of plaintiff, reversed on authority of Lampley v. Be22, 250 N.C. 713. 

APPEAL by pllaintiff from Phillips, J., April Term, 1959, of RANDOLPH. 
Civil aotion to recover property damages (allegedly o a d  by the 

negligence of defendant, growing out \of a oollision on July 14, 1958, a t  
a street intersedim in Randlemlan, N. C., between auitamobiles owned 
by plaintiff and by defendant. Evan D. Campbell, pllainbiff'6 minor 
son, wais opmating plaintiff's oar; and Jerry Brown, defendant's minor 
son, was operhting defendant's car. 

Plaintiff moved to strike {the allegations of defendant's "Second 
F'uMm Defense" wherein defendant dleged, in bar of plaintiff'@ 
adion, the paymenit to defendaat by plaintiff's liability insurance 
oarrier of $250.00 in full settlemen6 'of defendant's cllaims again& plain- 
itiff, Evan D. Oarmpbell and said insurance w r i e r ,  and tlhe execution 
by d e f e d m t  of a releaee. 

There ww a hearing with reference to defendm-ut's said plea in bar 
in which the panties stipullated, inter alia, that the imrance carrier 
made the settlement and obtained defendant's release "without the 
knowledge or oollsent of the pllaintiff." The court ruled that, upon the 
dipulated fa&, Iplsiilttiff's action was barred; and judgment, dismissing 
the mtion and taxing plaintiff with costs, was enkred~ Plaintiff ex- 
cepted and 'appealed. 

Ottway Burton and Don Davis for plaintiff, appellant. 
Coltrane & Gavin for defendant, appellee. 

PER CURIAM. In Lampley v.  Bell, 250 N.C. 713, 110 S.E. 2d 316, 
opinion filed September 23, 1959, this Court fully considered the iden- 
tical question; a d ,  upon authority thereof, the judgment sf the court 
below is reversed. Indeed, by stipulation filed in this Court, the panties 
agree that Lampley v. Bell, supra, control:: decision here and requires 
muh reversal. 

It is noted that Lampley v. Bell, supra, bad not been decided when 
the murt entered the judgmenh (April 13, 1959) from wlhich this ap- 
peal is taken. 

Reversed. 
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LYNWOOD JOHNSON v. THOMAS HERBERT RHODES. 

(Filed 11 November, 1959.) 

1. Automobiles Q 41g- 
Plaintiff's evidence to the effect that  he was traveling on a servient 

street, stopped before entering the intersection with the dominant street, 
looked in each direotion and, seeing no traffic approaching, proceeded 
into the intersection, and afber he had traveled more than half the 
intersection was struck by defendant's vehicle which entered the inter- 
section along the dominant street st a speed of 40 to 50 m.p.h. in a 35 
m.p.h. zone held sufficient to take the issue of negligence to the jury. 

X P P E ~ L  by defendant from Sharp. S. J., -\lwrch 23, 1959 Tc r i r~ .  of 
WAKE. 

Plaintiff wais awarded damages for personal injurim buh ined  in a 
oollision of an automobile owned and operated by defendant in a 
southwardly direction on Wesit Street in Raleigh with an automobile 
owned and operated by plainitiff in a westward direction on Hwg& 
Street. 

Vehicles fraveling on Hwgett Street are required to stop before en- 
tering its i h r s e d i o n  with West Street. 

To support his claim for daxnages plaimtiff alleged excessive p x d  
and failure to keep a proper lookout by defendant. 

Defendan* denied negligence on his pant and, as a further defense 
pleaded ex-ive and unlawful speed by plaintiff land la dailure to 
stop before entering the inhersection as contributory negligence bar- 
ring recovery. 

Bunn, Hatch, Little & Bunn  for plaintiff,  appellee. 
Teague, Johnson and Patterson, Howard F. Twiggs, and Wright T. 

Dixon for defendant, appellant. 

PER CURIAM. Defendant's motion to  nonsuit, made at the conclu- 
sion of the evidence, was overruled. The only question presented by 
this appeal is the correctness of the ruling on lthat motion. 

The parties stipulated the speed limit was 35 m.p.h. Plaintiff's *ti- 
mony fixed defendant's speed ah 40-50 m.p.m. Plaintiff testified that  
he stopped before entering the intersection, moved a child from the 
front seat, to  the back seat, and, after looking in each direction and 
seeing no traffic on West, Street, proceeded into the intersection at a 
speed of 5-10 m.p.h. His vision on West Street a t  ithe intersedim 
was limited to 150 to 200 feet. The streets are 40 feet wide. Plaintiff, 
according to  his version, had traveled more than half the intersection 
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and was 12 f e d  from the w& ourb line of West Street when struck 
by defendant. 

Defendant's evidence mnrtradi&d plaintiffb testimony and paint- 
ed an entirely differenit piature. 

What the true facb were was a question to be ddermined by the 
jury, not by the court. 

No error. 

STATE v. L E S L I E  THEODORE BROWN. 

(Filed 11 November, 1959.) 

. ~ P P L A L  hy defendant from Williams, J.. at  AInicll  23. 193!) 'I 'crii~. 
of WAKE. 

Criminal prosecution upon warrant issued out of City Court of 
Raleigh, N. C., charging rthat defendamt Leslie Theodore Brown did 
willfully, maliciously and unl~awfully drive tan automobile on the pub- 
lic highways of Raleigh Towniship and on the public streets of the 
city while under lthe influence of intoxicating liquor on the 1800 block 
of Wilshire Avenue against the statute in such cases made and pro- 
vided, &. Tried in City Court of Raleigh and adjudged guilty, and 
given 60 days suspended upon paymenrt of $100.00 and wsts and sur- 
render driver's license for revocation for 1 year. Notice given of :i4p- 
peal to Superior Court. There defendant pleaded not guilty; but was 
found guilty by jury, upon which i t  is adjudged that  defendtant pay a 
$100.00 fine and costs. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney General Seawell, Assistant Attorney General Claude I,. 
Love for the State. 

Taylor & Mitchell for defendant, appellant. 

PER CURIAM. Defendant assigns in bhe main two groups of excep- 
tiom: (1) As t o  denial of his motion to nonsuit; and (2) failure of 
the court ko charge the jury in mnformiky to provisions of G.S. 1-180. 
Considering these, the evidence offered by .the Stake is abundan~tly isuffi- 
cient to carry the case to the jury and to support the verdict and 
judgment rendered. And when (the charge given by the court t o  the 
jury is read conrtexually, no prejudicial error appears. Indeed, no 
reaeon for disturbing tihe verdiot land judgment is made to appear in 
(,he record and cme on appeal. 

No error. 
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STATE v. WILLIAM H. BRYANT. 

(Filed 11 Norember, 1959.) 

APPEAL by defendant from Willianzs, J., June, 1959 Regular Criminal 
Term, WAKE Superior Court. 

Criminal prosecution upon a bill of indictment which oharged the 
defendant with the crime of bibery. 

The evidence before the jury d i l s c l d  ithe defendan* paid ltwo Ra- 
leigh police officers money for the p u p m e  of hwing ithem "lay off 
his numbers business." The officers r e p o M  +he defendmh's propsi- 
tion to their superior officer. They I ' A r  met cthe defendant a t  his re- 
quest outside the city ah night and taiocepbd a fifhy dollar bill, at  
which time the defendant said he would meet them again "in two 
w e e k s a t  the same time and place for another pay-off." The officers 
received (the money but promised nothing. At the itrial ithe defendant 
did not offer testimony. He excepted to hhe refusal of the court to 
allow his motions to dismi'ss. 

From a verdict of guilty and judgment thereon, ithe defendant ap- 
pealed. 

Malcolm B. Seawell, Attorney General, Harry W .  McGalliard, Assis- 
tant dttorney General for the State. 

Thomas W .  Ruffin, Robert L. McMillan, JT. for defendant, appellant 

PER CURIAM. The evidence before the jury was ample to establish 
all essential e lmenk  of &he offenee oharged and tm support the judg- 
ment imposed. The assignments of error with reqmt ta ithe admis- 
sibility of evidence are without merit. The defense of entrapment in- 
terposed by the defendant is not supported by the evidence. The record 
disclcses 

No error. 
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HBRIRIET CU'J?I'ON MILLS v. LOCAL UNION NO. 578, TEXTILE WORK- 
IiIFLS UNION O F  AMERICA ( M ' M I O )  ; TEXTULE WORfCEOElS UNION 
O F  AMDRICA (AFL-010) ; JOHNNY ROSB, CHARLIE THCXXAS 
D U D ,  CLINT ROBEXRISChN, HILTON PARRISH, WALTER C. WAT- 
KINS, ANDRJSW P E W D ~ R A S S ,  LIDROY WIliLIAWSON, WOODROW 
GOODING, JOHN HEINDERSON, HOMEIR RQBDR!IB, JR., DOUGLAS 
ROSD, CARL NEAL, LDE HAIRIRIS, H m R Y  HARRIS, OHARLTB 
-IS, HDRBERT PARRDSH, W S O M  HARGROVEI, J O m E  R. 
MDDLIN, ESTHER C. ROBDR'SION, RACaEL PIR'lJLE, BOSHEIR EU- 
BANKS, -A AYWUE, L ~ I S  n71m1c+~~,  ~ L Y I Y E I  WOODLI~F, 
GEORGE ROSE, MR'S. GEOlRGE ROBE, EDITH J. PEOPLES, 
BLANORE LEWIS, WAfLRDN WALKDR, SALLY JOE WALKHR, AL- 
BBRTA ROSE, RUBY R. CUELRIIN, MILTON CURRIN, DORTITH 
THOMPSON, WILLIE JAILItELL, FRED LDE COLLIHR, WILLIAM 
OHOPLIN, DAVID SAMUEL PULLEY, DBREILIL H ~ D G ~ ~ ,  
LBIWIIS CLAYTON, MILO CLEATON, E)ILItL BENNMT,  THOMAS 
STARNES, HIQRBERT IXSCOE, OLARENCE AY SCUE, ANDREW 
MWLIK.  OSCAR FAL'LKKER. RkhTDJZLL SMITH, LAWZtENCE 
PWCE, OURTIS ROSE, JOHN FAUOEIX', RALPH FAUCECM', J W S I E  
ROBEIUSON, LOU VENE B. COGHILL, VIRGINIA R. PEOPLES, 
SARAH D. PACE, ALVIN C. BREFlIMX)VE, LULA BALRHAM, DORSiEY 
DATMeLN, JBIMES EATMAN, WILLIAM C. VOYLES, MYRTLE JOHN- 
SON, MP;RTLE P.  PEOPLES, aRLBINSOM BLAKE, MILDRED BLAKE, 
B&ROIiD VIVERETPE, LONNIE FAnSON, JOHNNY MARTIN, TOM 
WILLIAMS, BENNIE BIDWARDS, HORACE FAULFCNZDR, MAIRY M. 
W U V E R ,  LEROY NORBIS, JAMBS HOLMGS, MILDREED McGHEE, 
BASIL GREEN, JOE JAILRELL, FOIRRBST MoGiHEE, GHESLEY YAR- 
BOROUGH, Z U  b5AE AYSOUE, GOIDA GREY AYSCUE, DAYLON 
AYSOUE, BLANOHE WHITE, JAMDS R &DOOX, JR., ANNIE TUR- 
m, RAYMOND B. HUDSOK, ENGErNE HUDSON, LIIJLIE JONBS, 
MATTIE A. PARRLSH, RUBY C. ROSE, JOE FOWLBR, ROBEIRT 
PARRISH, MAUDE JARBELL, FLORENCE ROBDISO;N, JOE ROB- 
ERSON, LIJAH PEOPIIFTS, JAMDS RREIEiMLLN, OSCAR fIEIDGESPETH, 
JR., J I M  STEVENSON, HOMER ROBBRTS, JR., OHA!RLIE RAINES, 
JOE PAOE, MARVIN C;rRIFFIN, VaLLI'EI MANNING, ROY mRANCIS, 
ROBElRT GRIISSOM, ALBDRTA R. M a - ,  BOBBY JONES, OHAR- 
LIE WEST, FRED LEE COGHI~L, ROBDRT RBINWS, c u u n u  
GUPTON, ELIZABETH MARKS, JAMEIS TART, AINDRJZW RAINiES, 
BUD DUKE, MORTON ROBFZCSON, 'ITRUIIISTON LIGGON, EDWARD 
F. TUOKEIR, WILLIAM k'. HARRIS, HOMER ROBERTS, ISR., AND ALL 

OTHER PFRSONS TO W H O M  XOl'IC'F .iND KNOWLEDGE O F  THIS ACTION MAT COME. 

(Filed 95 November, 1959.) 

1. Appeal and E ~ w w  9 222- 
An exception to the findings of fact  and conolusions of law and the 

judgment of the court is a broadside exception which does not present 
for  review the admissibility of the evidence on which the 'findings were 
made or the sufficiency of the evidence t o  suppont the findings. 

2. Appeal and Error 8 2- 

The 81iprrnir C m r t  Ilia7 irvinw the merits of a cause and decide the 
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questions sought to be presented by the appeal \\,hen the matter is of 
wide public interest and concern, notwithstanding that the exceptions a r e  
insufficient to present the questions. 

Constitutional Law 23, 24: Contempt of Court 6- 

A person denying his asserted violation of a restmiuing order in con- 
tempt proceedings has the right under the provisions of Art. I, Section 
17 of the C o ~ t i t u t i o n  of North Carolina, synonymous with due prcrcess 
of law under the Federal Constitution. to confront and cross-examine 
witnesses by whose testimony the asserted violation is to  be established. 

Censtitutional Law 55 4, 37- 
In  criminal a s  well a s  in civil actions a person may, subject to certain 

exceptions, w i v e  a constitutional rig11 t h y express cumsent, by failure 
to assert such right in ap t  time. or by condnct inconsistent with the 
purpose to insist u w n  such right. 

Same: Constitutional Law § 31- 

The right of confrontation may be waived hy defendant himself in 
prosecutions for felonies other than capital, and in prosecutions for 
misdemeanors he may naive snch right through counsel with the con- 
sent of the court. 

Contempt of Court 5 3- 

Knowledge of a person of the sttbstance and meaning of a restrain- 
ing order is sufficient knowledge of the order as  the basis for $1 prose- 
cution for contempt, a d  i t  is not required that snch person hare  know- 
ledge of the exact m r d s  used in the order. 

Same- 
'Service of a rmtraining order on a defendant is  sufficient to fis him 

with knowledge of its provisions a s  the basis for a  rosecu cut inn for con- 
tempt. 

Contempt of Court 5 U- 

The testimony of respondents, together with the other evidence heard 
by the court, lield sufficient to sustain the court's findings that each 
respondent had knowledge of the substance and meaning of a restrain- 
ing order theretofore issued in the cause and, with such knowledge, will- 
fully and intentionally riolated its terms. 

Constitutional Law @ 31, 37: Contempt of Court 5 6: Criminal Law 
§ 1- 
I n  proceedings under a n  order to show cause w11y rcspondent.~ should 

not be held in contempt of court for the millfnl violation of a reqtraining 
order, the admission of affidavits tending to establish specific acts done 
by each respondent in violation of the order will not be held for error 
when r e p o n d e w  do not challenge the admission of the affidavits or in- 
dicate any desire to cross-examine any affiant, and when no objection is 
made until af ter  judgment, sinoe defendants will be held to have waived 
their rights of confrontation. 
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10. Contempt of Court 8 6- 
Xtespondents, who with knowledge of a restraidng order, willfully 

participate in a viohtbn of its provisiom are subject to p u d s b &  for 
their contumacious acts, but where 'tde evidence 19 insnBci& to support 
a finding tihat one of the respondent's had knowledge of the restraining 
order the judgment for contempt must be reversed as to him. 

HIGGINS, J., not sitting. 

APPEAL by Johnny Maintin, Clharlie T. Duke, Douglas Rase, John- 
ny Rose, Curtis Rme, Ohjarlie C. H~arris, Dorsey Eatman, Willlie s. 
J ~ m l l ,  Clinton (Clink) Robermn, Leonard B~mham, Willie H. An- 
stead, Gilbert Lee Clayton, George Newcomb Edwards, William M. 
Jarrell, Tommy Ourrin, James M. (J. M.) Mordeld, Willie Furntan 
Tart, Wayne Vick, Edward Mmeley, Jimmy J.  Mulohi, and George 
Anstead, from (orders en;tered by Bickett, J., in Chlamhrs in VANCE on 
17 April 1959, adjudging each in contempt of court, docketed and 
argued here as No. 385. 

On 13 February 1959 Harriet Ooltton Mills, a domestic colyoration 
operahing la cotton mill in Henderson, instituted an action in %he Su- 
periar Court of Vmce Gunky (against itwo labor unions and 12" 
named individuals. Contemporaneously witrh the issuance of sunlmons, 
plaintiff filed a verified complaint in whioh it alleged that beginning 
15 Novemlber 1958 defendants had engaged in mass picketing of its 
plant, thereby preventing free aclcess thereto by khose lawfully en- 
titled to enter; !#at on 9 February 1959 and since th'at date defend- 
ants had nlot limited their d iv i t i e s  ko mass picketing but by threats, 
assaults, and other aots of violence had prevented employem desiring 
to do so from working at its plant lmd by similar ocmduct had pre- 
venlted merchants and ,hnspolltrution agencies fiam delivering cotton 
and other supplies to its mill. The conuplaink alleged specific mts  of 
violence by the named defendants. Seotion 12 of the complaint charg- 
ed: "That defendants have combined ltogether, and with &hers whose 
names are unknown to plaintiff and are combining together to pre- 
vent by unlawful means, including, among otrhers, the aots of force 
and violence and threak of force and violence as hereinabove alleged.. 
the orperstion by plaintiff of its plank, lmd to prevent or impede other 
persons lawfully seeking to work therein, or to en(ter and leave mid 
premises." Asserting inladequate legal remedifes, plaintiff prayed for 
injunctive relief. 

On the afternoon of the 1%h, Judge Bicketh, presiding over the 
courts of the Ninth Judicial Distriot, issued an order wbioh in pa& 
p~ovided: ". . . that the named defendants, and emh of them, and 
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all persons acting in concert with them, or under rtheir direction or 
the direchion of (any of them, and all otrher persons to wheom notice and 
knowledge of this order may come, are, until the merits of .this cause 
are determined, and until this Court orders otherwise, hereby en- 
joined and restrained a s  follows: 

"1. From interfering in any manner with free ingress m d  egress to 
and from the r>l~ain(tiffls uremises. 

"2. From ak.aulting, threatening, abwing, damaging the propedy 
of or in any manner intimidating persone to work or seek to work 
in or lawfully seek to enter plaintiff's plant, whecther on (the plaintiff's 
premises or street~s, or thoroughfares adjacent ithererto, or away from 
said premises. 

"3. From assembling together in a motor vehicle or vehicles, and 
pmuing  or following employees or  agents of plaintiff riding t~ and 
fm their work or ot.her lawful b u s i n e ~  I& plainttiff1s pbnt ,  whether 
on private roadways on plain,tiff1a property or on public highways 
leading ,to and from said pliant. 

"4. From having more than eight parsom at m y  one time as peace- 
ful pickets a t  (any gate to ithe phinhiff's plaint, provided ithtrut no ~per- 
son, including pickets, may aplproaah closer to m y  gate or entrance 
to +he plaintiff's plan$, than 75 feet, and provided further thrut no per- 
son or persons shall block driveways or walkways leading rto the mtes 
or other entrances to said plant 'by pickebing, barrioades, automobiles 
or otherwise; provided further hhere shall be no pick& except at the 
entrance gates to plaintiff's premises or plant. 

"Ik is the intent and purpose of this panagrap11 4 thlat no person, 
whether engaged in picketing or not, ather hhan persons lawfully 
seeking to toapproach and enter tihe plaintiff's premises for the punpose 
of tmnsacting lawful business ar lawfully rtraveling dong thorough- 
fares adjlacent thereto, shall approach closer t o  any gate of plaintiff's 
pl~ank than 75 feet, and no automobiles shall be parked within 75 
feet of plaintiff's gates. 

"5. No person shall abuse, intimidate, strike, threaten, or  use any 
vile, abusive, violent, or threatening language a t  or towards any per- 
son on the plaintiff's premises or {any persan entering or leaving said 
premises. or any employees of plaintiff anywhere, and, shall in no 
lmnner interfere with or impede (any motor vehicles, wagon, cart, 
truck, or animal, in approaching or leaving the plaintiff'is premi~ses, 
and shall in no manner inlterfere with khe free ingress and egress of 
any person or vehicle or animal ito or from the plsintiff's plank,, or 
along and over any of the streets, road, or walkways adjacent or 
leading to t,he plaintiff's plant. 



"The aots which persons are hereby enjoined and restrained from 
doing, they and each of them likewise are hereby enjoined and re- 
strained from aiding or procuring or causing to be done." 

The sheriff was direclted to sewe "and post copies of this order in 
conspicuous places a t  and in the vicinity of plaintiff's plant, and par- 
tioularly at all the enhance gates to said pliant and office.'' 

The oaption of the order, after lisking the 122 named defendants, is 
directed to "all other persons to whom riotice and knowledge of this 
a.ctiion may come." 

The order directed defendants to appear a t  the courtihouse in Vance 
Co~inty on 5 March and, show cause why i t  should not remain in 
force until a final determination of the issues. This order was, on 16 
February, served on 114 of the 122 named defendads including John- 
ny Martin, Ohtarlie T. Dukc, Douglas Rose, Johnny Rase, Curtis 
Rose, Charlie C. Harris, Dorsey Eartman, Willie S. Jarrell, and Clin- 
ton Roberson, hereinafher designated as defendant appellants. 

The named defendants answered the oomplaint. They admitited n 
strike by pllaintiff's employees but denied the existence of and partici- 
pahion in any breaches of the peace or other wrongful conduct. 

On 5 March Judge Bickatrt, on motion of plaintiff, continued the 
restraining order to the finlal hearing. He recited in his order that 
the ahbrney for defendanh did not resist plaintiff's motion 

On 25 March plaintiff, as the basis for a show cause and coniteinpt 
order, filed a pebition wilth Judge Biickett reciting that 26 named in- 
dividuals, including defendant appellants and George A n s h d ,  Willie 
H. Anstead, 1,eonard Barham, Gilbert Lee Clayton, Tommy Currin, 
George Newcomb Edwards, James M. Morefield, Edward Moseley, 
Jimmie J. Rlulchi, Willie Furman Tart,  and Wayne Vick, not par t ie ,  
and hence hereinafter designated as respondent appellanb. had will- 
fully disobeyed the provisions of the restraining order by described 
acts of violence. Plaintiff filed with its petition and motion numerous 
affidavits particularizing acts of each appellant ccmstituking a violn- 
tion of the restraining order. 

On 26 Rlarch Judge Bickett issued an order reciting the  filing of 
the petition which asserted a willful violatiion of the restra~ning &el. 
by appellants "after having actual notic(> and knowledge of said Re- 
straining Order." He required appellanLs to appear before him a t  
Henderson on 1 April and show cause why they should not be held for 
contempt. This order, with copies of plaintiff's petition and mdion 
and the affidavilts accompanying the same, was served on  appellant,^. 

Defendant appellants and respondent appe1lant.s filed a joint, ansver 
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wklah w~ duly verified. To relieve them of the chamge of conternph, 
they say: 

"Thah rerpondents, and ewh af them . . . respectively repraent to 
tallis Honorable Court, thlak hhey had no intent to commit m y  a& of 
violence, k,o pacticipate in or incite a riot or mob action, as dewmibed 
and set forth in said petition and affidavik. 

"That said respondents, and each of them, respectfully represenit 
that if they are guilty of anything at (all, which is denied, i t  was be- 
ing p r m t  a t  the !time and place described in said petition and &- 
davits when such alleged action or  ~overt sahs alleged to have hap- 
p n e d  and by their presence in or near the scene of smh occurrence 
made them an involuntary and non-partiolpmt in the matters and 
things dwcribed in the petihion m d  affidavik. 

"That respondentq and eaoh of them, respecltfully represent to 
thls Honorable Court, that they had no intent at any time to commit 
a volunkary and wil~lful aat in violatiion of said restzaining order. 

"Wherefore, having fully answered Notice to Show C a w ,  re- 
sponder& pray thlat Notice .to Show Clause be dismissed and that tihey 
not be held in contempt of this Honorable Court." 

On 1 April, the return dank of tihe ahow c a w  order, ithe hearing 
wns, at the requast of counsel for appellants, continued to 2 April. 
L t  WM not completed on that  d~ate and w w  again, at the request of 
counsel, c~nt~inued. Hearings were had on 10, 11, m d  17 April. On 
the 17th the count entered orders holding 21, of the 26 cited, for con- 
tempt. The record does not disclose whiart disposition was made with 
respmt to ,the charges against ;tihe remaining five. 

Ench order contains specific findings of f a d  with q e o t  to the 
a& done by the person therein nlamad and a Gnding lthat the a& or 
:lots were done with a willful intent +o violate the restraining order 
and, as to defendant appellants, knowledge of its provisions by reason 
of service. 

Knowledge of the restraining order by respondent appellants was 
brtsed on (a)  admission by appellstnk on the witness stand that they 
h e n -  about %he restraining order, and (b) findings that the order had 
k e n  posted at the mill gatm, published in the local paper, and i b  con- 
tenk publicized over the radio. 

Based on the findings, the oourt impased punishment by way of fines 
varying from $100 to $250, and in addition, imposed prison sentences 
on five for 20 days and on three for 30 days. 

When the orders adjudging appellanlts in contempt were entered, 
t'hey noted the following exception: 

"To tihe foregoing Order the respondents and each of them e x q t  
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to the findings of fact and conclusions of law of the Court, and re- 
spondents and each of them cxcept to the judgment, rendered against 
each of them . . ." Notice of appeal was given and 60 days was al- 
lowed appellants to serve sttatcment, 'of case on appeal. 

P e r q  ck I i i t twl l ,  Chcts. P. G'rccn, nnd -4. TV. Gholson, Jr.. for plain- 
tiff, appellee. 

W.  M. Nicholson, James B .  Ledford,  Jnmes J .  Randlemnn, and 
L. Glen Ledford for appellants. 

RODMAN, J. Thc exception cluolted in bhe statenlent of facts is the 
only one appearing in the record. Nonetheless, appellants, in the as- 
signments of error, aktempt to break this single exception into four 
park  and refer to four exceptionis. 

The single exception is broad'ide. It does not draw into focus any 
particular finding of fact. It deprives this Court of that assistance 
it is righhfully entitled .to expect if an appellant seriously intends to  
challenge (the sufficiency of  he evidence to suppont bhe findings of 
fa&. It does not ohallenge ithe admissibility of bhe evidence on which 
the findings are made nor the probative value of the evidence t o  
establish the facts found. See Rules 19(3) and 21 of this Court, 221 
N.C. 546, Vol. 4A, p. 171 et seq. of the General Statutes; Columbus 
County  v. Thompson, 249 N.C. 607, 107 S.E. 2d 302; Calduell v .  
Bradford, 248 N.C. 48, 102 S.E. 26 309; I n  re McWhirter,  248 N.C. 
324, 103 S.E. 2d 293; I n  re Estate of Cogdill, 246 N.C. 602, 99 S.E. 
2d 785; Weddle  v. Weddle,  246 N.C. 336, 98 S.E. 2d 302; Kovacs v. 
Brewer, 245 N.C. 630, 97 S.E. 2d 96; Putnam v. Publications, 245 
N.C. 432, 06 S.E. 2d 445; Travis v .  Johnston, 244 N.C. 713, 95 S.E. 
2d 94; Merrell v. Jenkins, 242 N.C. 636, 89 S.E. 2d 242; Grandy v. 
Walker ,  234 N.C. 734, 68 S.E. 2d 807; Bwnsvi l le  v. Boone, 231 N.C. 
577, 58 S.E. 26 351. 

The questions presented in this and related appeals heard a t  this 
term grow out of a strike of employees a t  cotton mills in Henderson. 
The strike began in 1958. Early in 1959 the situation a t  Henderson 
was tense. There wss much violence. Local law enforcement officers 
were unable to cope wit111 ;the situation and maintain order. .A large 
segment of the Highway Patrol was assigned to the Henderson area 
so athat tjhey might assist the local officers. Finally i t  became necee- 
sary to send the National Guard to Henderson. No one wished a 
declaration of mbartial law. To t.hr contrary, every one wanted civil 
authoritie to continue in control and civil liberties t o  con~tinue in 
force. T o  accoinlplish this purpose and to nlake effective use of the 



N.C.] FALL TERM, 1959. 225 

Guard, the Legislature gave hhe Guard, when called to duty by the 
Governor, ('suoh power of arrest as may be reasanably necessary to 
accomplish <the purpose for which they have been oalled out." c. 453, 
S.L. 1959, The Legislature made a special appropriation of $750,000 
for the purpose of defraying expenses of the National Guard in emer- 
gencies. c. 1053, S.L. 1959. 

Beoaiulse of the wide interest and importance in t'his and related 
cases and 6he nature and character of questi~ons attempted to be pre- 
sented, we feel justified in rel'axing tihe rule so as ito consider hhe fac- 
tual situation described by hhe evidence as well as  the legal questions 
enumerated in the assignments of error. 

The orders holding appellants in contempt are based on cvenhs 
occurring on 2 and 16 M~arch. Some of appellants participated m the 
acts occurring on 2 M'aroh, obhere in the sots waccurring on 16 March. 

The order holding Douglias Rose in oonteinpt is based on findings 
bhat he b o k  part in prohibited acts on each of these days. Bec~ause 
descriptive of conditions and typical of the facts found by the murt 
whioh form the basis for the orders punishing for oonltempt, we quote 
from the findings in the Douglas Rose order: ". . . the said Douglas 
Rose w~illfully, knowingly, and intentionally on March 2, 1959, short- 
ly after 3 o'clock p.m. vioEaZRd the Restraining Order by being a 
member of a group or mob of approximately fifteen or  twenty people, 
which group or mob followed Marcus Davis, an employee of the Har- 
riet Cotton Mill, from the plaintiff mill's gahe to his home, and which 
group or mob sitood in tlhe street in front of Miarcus Davis' htouse and 
threw brioks and 'bottles at trhe said hlarcus Davis' car, one of which 
objeats hit his car and damaged trhe same. 

'(That the Couat further finds as a f a d  that the said Douglas Rose 
willfully, knowingly and intentionally on March 16, 1959,  at or about 
3 o'clock p.m. violated the lterms of the Restraining Order by throw- 
ing rooks or other objects at cars of persons who work in or seek 
to  work in pliainhiff's plant, andl was a member of a group or mob of 
approximdely fifty or sixty men, the members of whiuh nmo'b were 
armed with sticks, rocks, bottles, (bricks and clubs, and whioh said 
mob was threatening employees of plaintaiff, and were stoning the 
cars of employees of plaintiff as bhey were leaving work, and blocli- 
ing Alexander Avenue so that the cars of employees a,nd persons n-ork- 
ing jn the Harriet Cotton Mills could not !pass along said street. hu t  
had to  oome to a complete stop for several minutes. It i.s further 
found as a fact that Douglais Itose, ~rh i le  a part of this mob, partici- 
pated diieotly in 'blocking Alexander Avenue, and was also lading in 
concert with others in this group or mob in furtherence of the mm- 
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mon purpose of willfully, knowingly and intentionally intimidating 
and threatening p e r m  working in the Harriet Cotton Mills, inter- 
fering wibh the free egress from plaintiff's premises, assaulting, dam- 
aging and abusing the property of person8 who work in the' Harriet 
Cathon Mills, and interfering with and impeding motor vehicles leav- 
ing plaintiff's premises, and that the said Douglas Rose was a party 
to what the other members of the mob did in violation of the Re- 
straining Order. 

"The Court further finds that the above acts committed by the 
said Douglas Rose were committed for the purpose of willfully, know- 
ingly and intentionally intimidating employees and persons who work 
in or seek to work in plaintiff's plant, and inlterfering with and im- 
peding motor vehicles leaving plaintiff's premises, and interfering 
with free ingress and egress to and from plaintiff's plant. That re- 
spondent, Douglas Rose, on the 16th day of March, 1959, did will- 
fully, knowingly and intentionally violate the terms of the Restrain- 
ing Order theretofore issued in this cause." 

The fa& found assuredly suffice to hold appellant in contempt, and 
since the only question presented by the single exception is the valid- 
ity of the judgment based on the facts found. i t  follon-a tlint the 
exception is without merit. 

But appellants say bhat conceding the facts found establish a pro- 
hibited act, there is no competent evidence to support the findings. 
and the findings are therefore a nullity. 

To support the charge of contempt the State offered in evidence af- 
fidlavits of Marcus E. Davis, victim of the mob action of 2 March, 
and Roy Thomas Edwards and Linwood Sledge, victims of the mob 
sotion of 16 March. These affidavits stated in detail acts of violence 
consisting of throwing rocks, bricks, and other missiles, re~ulting in 
damage to the motor vehicles they were operating on the street,? of 
Henderson. The affidavit of Marcus Davis gave the names of five 
persons who were part of that mob. Edwards and Sledge did not 
name any members of !the mob who attacked them. In nddition t o  
these affidavits, 22 affidavits made by members of the State Higliwny 
Patrol were introduced in evidence. These affidavits describe the con- 
ditions observed by then1 on 2 and 16 Mnrch and the parts which the 
different persons played in the happenings on those days. The condi- 
tions described and appellants' panticipation therein are sufficient to 
suppo14 the findings. An affidavit of the sheriff of Vance County was 
put in evidence which stated that copies of the restraining orders had 
been 'posted at or near the mills and at, the courthouse, published in 
the local newspaper, and publicized over t,he radio. Copies of all these 
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&davib accompanied the show cause order whioh was served on ap- 
pellants. No objection was taken when these affidavits were offered in 
evidence. The record is b m e n  of any suggestion that  i t  was ever in- 
timated to Judge Bickett that  the a d a v i t s  were not admisslible or 
that  it, was in any mlanner inappropriate t~ use them for the p-se 
for which they were offered. So far as the record di4oses, the first 
hime the right to use the affidaviits was que~tioned was on 3 July when 
the oase on appeal, which included the assignments of error, was 
served on appellee. 

Appellants now urge us to reverse hhe order holding them in con- 
tenapt bewuse, as they assert, the affidavits offered to support the find- 
ings of faot were incompetent and should have been rejected by the 
court sua sponte isince proof in that manner constituted a denial of 
due prooess guaranteed by both State and Federal Cionstitutiom. 

They assert the conduck charged amounts to criminal contempt, 
Galyon v. Stutts, 241 N.C. 120, 84 S.E. 2d 822; Bissette v. W. B. 
Conksy Co., 194 U.S. 324, 48 L Ed. 997; hence proof of the charges 
by the afEdavik deprived them of the right of confrontation and c m s -  
examination, righ,ts guaranteed by the Constitution. 

As stated by appellants, ih has been the practice of courts and liti- 
gmts  in this State to use affidavits in contempt proceedings to estrtb- 
lbh or  negative the commission of the asserted contumscious mt .  In 
I n  re Deaton, 105 N.C. 59, respondent had been held in contempt by 
the mayor of Troy. He appea-led )to the Superior Court. That  court de- 
clined to review the findings on which the order holding him in con- 
tempt was based. On appeal to this Court, Clark, J., said: "In this 
class of contempts on appeal from the Superior Court, the finding 
of the Judge as t o  the f ads  are conclusive, and this Coud can only 
review the law applicable t o  such state of facts. It is otherwise, how- 
ever, on appeals from a subordinate Court to lthe Superior Court. In 
that  case, i t  is the duty of rthe Judge to review the findings of fact of 
the Court below, as well as She rulings of law; and when, in further- 
anoe of justice, i t  may be required, the Judge oan hear addition+l 
testimony, either orally or by affidavite, in making up his own findings 
of fact." At least since ithe decision in tha.t case i't appear* to  have 
been the praotice to use affidavits md, par01 testimony indierriminate- 
ly. In re Parker, 177 N.C. 463, 99 S.E. 342; Erwin Mills v. Textile 
Workers Union, 231 N.C. 321, 67 S.E. 2d 372; and Cotton Mill Co. v .  
Textile Workers Union, 234 'N.C. 545, 67 S.E. 2d 755, illustrate the 
prmtice. Just as in the trial of this case the right to use affidavits has 
heretofore gone unchallenged. Their use has been looked lipon as a 
means of facilitating diywsition of the causes. 
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Not until this and related cases growing out of the Henderson situa- 
tion has &the right t o  use affidavib been challenged in hhis Court. The 
righk ito use &davits for the punpose of establishing cont,umacious 
conduot h8a.s (been considered in s few cases outside of Norbh Caro- 
lina. The use of such aflidavits haa been sancdioned in Georgia, Warner 
v. Martin, 52 S.E. 446, 4 Ann. Cm. 180; Tennetsee, Bowdon v. Bow- 
don, 278 S.W. 2d 670; California, Ex parte Wenzler, 74 P. 2d 297; 
Illinois, O'Neil v. People, 113 Ill. App. 195; North Dakota, S. v. 
Harris, 105 N.W. 621. They have been held i m d m i ~ i b l e  in New Jer- 
sey, Staley v. South Jersey Realty Co., 90 A 1042, L.R.A. 1917B 113; 
Connecticut, Welch v. Barber, 52 Am. Rep. 567; Texas, Ex parte 
Kilgore, 3 Tex. App. 247; Minnesata, S. ex rel. Russell v. District 
Court, 62 N.W. 831; by the Circuit Court for the 8th Circuit, New 
Jersey Patent Co. v. Martin, 166 F. 1010. The different conclusions 
reached are noted iln 17 C.J.S. 112 and 12 Am. JUT. 441. 

I n  our opinion, (the "law of the land" guaranteed by Art. I, $17 of 
our Constituition, synonymous with due process of bawl guarantees to 
one b r g e d  with contempt of court by an asserted willful violat.ion 
of a restraining order la right, when he denies the asserted viol~ation, 
to confront and cross-examine witnesses by whose itestimony the m- 
se&d violation is to be established. Such righit of confrontation and 
cross-examination haa been rqeatedly declared {in amalagous situn- 
tions, I n  re Gibbons, 245 N.C. 24, 95 S.E. 2d 85; I n  re Gamble, 244 
N.C. 149, 93 S.E. 2d 66 ; Roediger v. Sapos, 217 N.C. 95, 6 S.E. 2d 
801; Bank v. Motor Co., 216 N.C. 432, 5 S.E. 2d 318; S. v. Hightower, 
187 N.C. 300, 121 S.E. 616; Cason v. Glass Bottle Blowers Aseo., 231 
P. 26 6, 21 A.L.R. 26 1387. Our deoisions accord with "due process of 
law" guarmteed by the Federal Constitution as th~at phrase has been 
initenpreted by the Supreme Count of the United States. Re Oliver, 
333 U.S. 257, 92 L. Ed. 682. 

But  recognition of lthe right to confront and cross-examine does 
not establish prejudice to appellanb by ithe method here pursued. Ap- 
pellants had the privilege of waiving these ~onsti~tutional rights. "It 
is the general rule, subjecit to certain exceptions, that  a defend~anh 
inay waive the benefit of a constitutional s s  well as  a istatutory pro- 
vision," Sedgewick, Stat. and Const. Law, p. 111. And this may bc 
done by express consent, by failure to amert it in apt time, or by con- 
duct inconsisten6 wilth a purpose to insist upon it. S. v. Mitchell, s u p m  
(119 N.C. 784). 

"In thds jurisdiction. the more important privilege of being present 
in person, so as t o  confront one's accusers on trial for a criminal of- 
fense, may, in felonies other than capital, be waived by defendant 
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himself, but not by his counsel, while in misdemeanors such wsiiver 
m y  be made through counsel with the consenit of the court." S. v. 
Hartsfield, 188 N.C. 357, 124 S.E. 629; S. v. Grundler, ante, 177; 
Cameron v.  McDonald, 216 N.C. 712, 6 S.E. 2d 497; S. v. Harris, 181 
N.C. 600, 107 S.E. 466; S. v. Mitchell, supra; Miller v. State, 237 N. 
C. 29 ced. den 345 U.S. 930, 97 L. Ed. 1360. 

"No procedural principle is more familiar b this Gaud than that  
a constitutional right may be forfeited in criminal a well civil 
m s  {by ithe failure to  make timely assertion of the right." Yakus v. 
U.S., 321 U.S. 414, 88 L. Ed. 834; M6chel v. Louisiana, 350 US.  91, 
100 L. Ed. 83; Jennings v. IUinois, 342 U.S. 104, 96 L. Ed. 119. 

Alppellank have been represented throughout, by experienced coun- 
sel. The briefs here filed and the argument, made in behalf of  heir 
c l imb  demonstrate their ability. No one would suggest that  these 
attorneys were not aware of the proper way to  protect the rights of 
their clienb. 

Elmh appellant, with the exception of Jimmie J. Mulohi, was a wit- 
ness in hi8 own behalf. Mulchi, so far as  the record discloses, did not 
testify. Each respondenat appellant testifying stated lthat he had know- 
ledge of the restraining order. Their testimony, read in connection with 
their answer, is sufficient t o  justify the court's finding that  $he wts 
were done willfully, knowingly, and intentionally violated the terms 
of the restraining order. It was not necessary to  establish that  they 
had knowledge of the exact words used in the order. Knowledge of 
its substance and ineaning mas sufficient. Weston v. Lumber Co., 158 
N.C. 270, 73 S.E. 799. Service of the resh in ing  order on defendant 
appellallts fixed ithem with knowledge of its provisions. 

If appelliants wished to challenge the evidence offered for the pur- 
pase of establishing their guilt, they should have objected when the 
evidence was offered. The affidavits came prinoipally from llaw enforce- 
ment officers. Whether (they or any of ;tihem were in court when the 
hearing was had does not alppear; but we think it certain if appellants 
had indicated any desire to cross-exlamine any affiank, permission 
would have been granted and the iaffia'nt brought t o  court for that 
p p s e .  I n  the absence of an exception the evidence offered was prop- 
erly received and considered. 

"Conceding that, as a piece of independent, testimony a mere affi- 
davit was not admissible, it wm competent for defendant to w i v e  
this objection." Connecticut Mut. L. Ins. Co. v. Hillmon, 188 U.S. 
SOH, 47 L. Ed. 446. 

Johnson, J., in Lnmbros v. Zrakas, 234 N.C. 287, 66 S.E. 2d 895, 
quotes Wigmore as follows: "The initiative in excluding imprqer  



evidence is left, entirely ito the opponent,-so far a t  le& as concerns 
his right to appeal on that ground to \another tribunal. The judge may 
of his own motion deal with offered evidence; but for all subsequent 
puqmes it m s t  appear that the opponent invoked some rule of Evi- 
dence. A rule of Evidence not invoked is waived." Hunt v. Wooten, 
238 N.C. 42, 76 S.E. 2d 326; Grandy v. Walker, supra; Brewer v. 
Ring and Valk, 177 N.C. 476, 99 S.E. 338; Tyner v .  Barnes, 142 N.C. 
110; Holder v .  Mfg.  Co., 135 N.C. 392; Gudger v. Penland, 118 N.C. 
832; Gibbs v .  Lgon, 95 N.C. 146; Williantson v Canal Co., 78 N.C. 
156; Goodwin v .  Fox, 129 U.S. 601, 32 L. Ed, 805; Neal v.  Delaware, 
103 US, 370,26 L. Ed. 567, Evans v. Hettich, 7 Wheaton 453, 5 L. Ed. 
496. 

Responden6 qqe lbn t s  correctly concede that if they had knowledge 
of the reetrining order and willfully participaked in a violation of 
its provisions they are subject rto punishment for their c a n m o u ~  
ads.  Erwin Mills v. Textile Workers Union, supra; Cotton Milts v. 
Abrams, 231 N.C. 431, 57 S.E. 2d 803; Ez parte Lennon, 166 U.S. 548, 
41 L. Ed. 1110; S. ex rel. Lindsley v.  Grady, 195 P. 1049,15 A.L.R. 383. 

Jimmie J. Mulchi is not a party defendlant. There is, in our opinion, 
no evidence in the record sdciient to support the finding that, he had 
knowledge of the restraining order, its purpose, terms and provii ~1o1-s. 

The order holding Jimrnie J. Mulchi in contempt is 
Reversed. 
iis to $he other appellants the orders nre 
Affirmed. 

HIGGINS, J.! not sitting. 
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HARRIET COTTON MILLS V. LOCAL UNION NO. 578, TEXTILE WORK- 
E R S  UNION O F  AMERICA (AFL-CIO) ; TEXTILE WORKERS UNION 
O F  AMBRICA ( A n - C I O )  ; JOHNNY ROSE, CIHARLIE THOMAS 
DUKE, CLINT ROBERSON, HILTON PARRISH, WALTER C. WAT- 
KINS, ASDREW PEYDERGRASS, LEROY WILLIAMSON, WOODROW 
GOODINC. JOHN HEKDERSOS. HOMER ROBERTS. JR.. DOUGLAS 
BOSE, CABL NEAL, LEE0 HA.I%RrS, HENBY HARRIS, CiHBRLIE 
HABRIS, HEBBEXT PARRISIH, RAINSOM HARGROVE, JOYCE R. 
MEDLIN, ESTHER C. ROBEnSON, RACHEL PIRTLE, BOSHER EU- 
BANKS, DTTa AYSCUE, LEWIS WRIGHT, CLYDE WOODLIEF, 
GM)ROE ROSE, MRS. GBORGE ROSE, EDITH J. PEOPLES, 
BLBNOHE LEWIS, WAFLREN WALKBR, SATJlY J O E  WALKER, AL- 
BERTA ROSE, RUBY R. CUlRRIN, MILTON CURRIN, DORTITH 
PEIOMPSON, WILLIE JBRRELL, F R E D  LEE COLLIER, WILLIAM 
OHOPLIN, DAVID SI&WELL PULLEY, D a R R E L L  HEDGEPETH, 
I B W l B  CLAYTON, MILO CLEBTON, EARL BENNDIT, THOMAS 
STABMCS, HERBERT INSCOE, CLARENCE AYWUE, ANDREW 
MBDLIN, OSCAR FAULKNER, RSNDDLL SMITH, LAWRENCE 
W U C 4  CURTIS ROSE, JOHN FAUCETTE, RALPH FAUCErlTE, JES-  
SIB1 ROBEBSON, LOU VENE B. GOGHILL, VIRGINIA R. PEOPLES, 
INARM D. PAGE, ALVIN C. BREEDLOVE, L U U  BARHAM, DORSEY 
BATMAN, JAMES EATNAN, WILLIAM C. VOYLES, MYRTLE JOHN- 
I-, MYRTLE P. PEOPLES, BRANSON BLAKE, MIILDRED BLAKE, 
HAROLD VIVERE'FPE, LONNII;) FAISON, JOHNNY 9L4RTIN, TOM 
WILLIAMS, BENNIE BDWARDS, HORACE FAULKNER, MARY &I. 
WEAVER, LEROY NORRIS, JAMES HOLMES, MILDRED McGHEE, 
B M I L  GREEN, J O E  JARRELL, FORREST McGHEE, CRESLEY YAR- 
BOROUGH, ZOLA MAE AYSCUE. GOLDA GREY AYSCUE, DATLON 
AYSCUE, BLANCHE WHITE,  J-LJIES R. ADCOX, JR., AhWIE TUR- 
NFIR, RAYMOND B. HUDSON, ENGENE HUDSON, LILLIE JONES, 
NATTIE A. PARRISH, RUBY C. ROSE, J O E  FOWLER, ROBBRT PAR- 
IRISH, MAUDE JARRELL, FLORENCE ROBERSON, JOE ROBERSON, 
LIJAH PEOPLES,  JAXES FREEML4N, OSCAR HEDGEF'ETH, ,JR., 
J IM STEVENSON, HOMEX ROBERTS, J R ,  CHARLIE RAINES, JOE 
PACE, MARVIN GRIFFIN,  VOLIAE MANNING, ROY FRANCIS, ROB- 
E R T  GRISSOM, ALBERTA R. McGHEE. BOBBY JONES, CHARLIE 
WEST. FRED L E E  COGHILL, ROBERT U I N E I S ,  CLAUDIA GUPTON, 
ELIZABE.TH MARKS, JAMES TART, AXDREW RAINES, BUD DUKE, 
MORTON ROBERSON, THURSTON LIGGON, EDWARD F. TUCKER, 
WILLIAM K. HARRIS, HOMER ROBERTS, SR.. A S D  A I L  OTHER PFR- 

SONS TO W H O M  NOTICE A41YD KNOWLEDGE O F  TIIIS ACTION M \ T  COMF 

(Filed 25 November. 1M9 ) 

1. Contempt of Court 8 6- 
A flnding of The court in cantempt p r o d i n g s  that  respondents with 

knowledge of the import of a restraining order willfully participated 
in a violation of its terms is conclusive when supported by the evidence 
notwithstanding respondm'ts' contentions that  they were mere invnl- 
unbary witnesses when the restraining order was violated by others 
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2. Contempt of Court 8 S- 
Knowledge of a person of the substance and meaning of a restraining 

order is sumcient knowledge of (the order a s  'the basis for a prosecution 
for  contempt, and it  is not required that  such person hare knowledge of 
the exact words used in the order. 

3. Oonstitntional Law 98 31, 37: Contempt of Court § 6: Criminal Law 
s 1- 

In  proceedings under an order to show cause why respondents sl~ould 
not be held in  contempt of court for  the  willful violation of a restrain- 
ing order, (the admission of affidavits tending t o  establish specific acts 
done by respondents will not be held for  error when respondents do not 
challenge the admission of bhe affidavits or indicate any desire to crosc- 
examine any affiant, and when no objection is made until after jud-ment, 
since respondents will be held to have waived their rights of confrontx- 
don.  

Hxoorrrs, J., not sitting. 

APPEAL by Lilly Jones, Fred Lee Oollier, Johnnie Rose, Lula Bar- 
ham, Andrew Medlin, Lizzie Clmtm,  Daisy Leonard, Sarah Morefield, 
Hattie Ranes, Leonard Barham, Joseph Finn, Luke Hamm, Carl Neal, 
Bennie Edwards, Sally J o  Wlalker, Alkrba McGhee, and Hilton Par- 
rish from an order of Bickett, J., entered in Chambers in VANCE on 
7 March 1959, adjudging eaoh in contempt of court, docketed and 
argued here as No. 386. 

P e w  (e: Kittrell, Charles P. Green, A. W .  Gholson, J r . .  nnd Alton 
T.  Cummings for plaintiff, appellee. 

W.  M. Nicholson, James B. Ledford, James J .  Rnndle)tza.t~ awd I,. 
Glen Ledford for appellants. 

RODMAN, J. On 13 February 1959 a restraining order issued in 
the action begun by Harriet Cotiton Mills against Local Union No. 
578 of Textile Workers Union of Americla, Textile Workers Union of 
America, Johnny Rose, and numerous other indlividuals who had, been 
cmrployed by plaintiff. The pertinent provisions of that  order are set 
out in No. 385 entitled Harriet Cotton Mills v. Terf i le  Workers 
Union, Johnny Martin. et al, reported ante, 218. The pro~.isions of 
that order as there quoted lare made a part of ithis opinion by refer- 
ence. Lilly Jones, Fred Lee Collier, Johnnic Rose, Lula Barham, -4n- 
drew hIedlin, Carl Neal, Bennie Edwards. Sally Jo  TTalker, Alberta 
McGhee, and Hilton Parrish were named as defendants and served 
with summons and copies of the restraining order. They are herein- 
after designated as defendant appellants. 
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Lizaie Cleaton, Daisy Leonard, Sarah Morefield, Hattie Ranes, 
Leonard Blarham, Joseph Finn, and Luke Hamm were not named as 
defendants in the original mtion nor were they served with copies of 
the restmining order. They are hereinafter d&gnated as respondent 
appellmts, 

On 24 February plaintiff moved for an order requiring Carl Neal, 
Bennie Edwards, Sally J o  Walker, and Alberta McQhee to show 
cause why they should not be attached for contempt for violating the 
restraining order. The motion was bbased on acts described in an affi- 
davit of Harvey T. Gupton. 

On 26 February plaintiff moved for an order requiring Lizzie 
Cleaton, Daisy Leonard, Sarah Morefield, Hattie Ranes, Leonard 
Barharn, Joseph Finn, and, Luke Hamm to  show cause why they 
should not be held in contempt. The motion was based on a& de- 
scribed in affidavits of C. C. Harris, Chief of Police of Henderson, 
and J .  R. Wilkerson, Claptain of Police of Henderson. 

On the same dlay a similar motion based on an affidavit of C. C. 
Harris, Chief of Police, was made with respect to Lilly Jones, Fred 
Lee Collier, Johnnie Rose, Lula Barham, and Andrew Medlin. On 3 
March a like motion, based on an affidavit of Harold Watkins was 
made with respect to Hilton Parrish. 

Orders issued based on these motions requiring appellants to ap- 
ipear The orders, with copies of the affidavits, were served on ap- 
pellants. They answered. These answers deny commission of the a d s  
chsrged. They do not deny knowledge of the restraining order. Each 
appellant verified his answer. 

At the hearing plaintiff offered the affidavits on which the show 
cause orders were issued. No objection w~as made when the affidavits 
were offered. Affiants Harris and Wilkerson gave oral testimony at 
the instance of movant. They were cross-examined by counsel for ap- 
pellants. No request was made to cross-examine the other affiants. 

The violations here charged occurred in cl~ose proximity to the inill 
gates and near the bulletin board on which copies of the restraining 
order were posted. Each appellant was a witnem in his own behalf 
and in several instances testified in behalf of other appellants. The 
tLe&imny of ap~ellan~ts  is suffident to support a finding that acts 
mere done at the times named in the affid'avits which were prohibited 
by the restraining order. Their testimony establishes that they were 
a t  least witnesses to these arots. They insist that they took no part in 
the commission of the a c k  This assention is urged as a ground for 
their discharge. Whether appellants in faot willfully participated in 
a violation of the order as found by the court or were mere involun- 
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tary wheeses is a question of fact which was determined adversely 
to them by the court. The evidence is sufficient to support the finding. 

Here, as in the contempt proceedings again& Johnny Martin at al., 
No. 385, ajlte, 218, there is only one exception. It is broadside. The 
findings are suflicient to support the judgments holding each in con- 
tempt. Service of the redraining order fixed defendant appellants with 
notice of its psoviaions. There am be no doubt from the testimony of 
respondent appellanlts that they (had knowledge of the redraining or- 
der, the puqmses for which it was kued, and the acts prohibited. This 
is sufficient. It is not necessary to prove knowledge of the words and 
phrases used by the court to m q l i s h  its purpose. 

Appellants urge the same violation of conetitutional rights which 
were geeerted in the proceedings against Johnny Martin et al. in No. 
385, ante, 218. Here there is leas p u n d  for the assertion than in 
that case. Here two of the affiants were present and were cross-ex- 
mined by appellants. 

Affirmed. 

HIGGINS, J., not sitting. 

HDNDERSON COTTON MILLS v. LOCAL UNION KO. 584, TEXTILE 
WORKERS UNION O F  AMERICA (AFL-010) ; TEXTILE W O R K W  
UNION O F  AMEYRIOA (AFGCIO) ; DOUG ROSE, NICK LANCILEIP, 
RUFUS STRANGE, N. LU!FHER JAORSON, VERNON W. BURNETTE, 
ANDREW C. TURNER, CARL C. MOORE, RALPH F. HBRRIS, WIL- 
L- 0. FAULKNEIR, JAMES 8. H. ROBERWN, ALBERT L. BAT- 
TON, HBNRY W. STALLINGS, EDWARD J. OFTEN, JAMES E. RBAR- 
DON, RICHARD F. PARRO'PT, OLARENCE E. HARPEDR. JOHN E. 
STALLINGS, JOE HALE, JOHN LONG, HARRY HICKS, DDWIN EL- 
LINGTON. COY L. PBGRAM, SHERJ1A.N FERRELL, FRANK 0. TUR- 
NER, LINVEL NELSON, SIDNET WALLACD, PHIL H a R I S ,  EL- 
MORE MURPHY, MACON RENN, JOHN OWEN, CLIFTON CARTER, 
SANDT SAM ROBDSON,  JAMES B&RWR, EDWARD XORELEY, 
WILLIAM TART, MElLVIN B U E ,  EllWMAN MUWHI,  R. T& 
MADGE HARPER, BILLY TBOMPSON, JOHN G. MULOHI, JAMBS 
M. WILKERSON, AND ALL OTHER PEESONS TO TFHO\I KOTICE AXD KNOW- 
LEDGE OF THIS ACTION MAY COME. 

( Filed 25 Moveauk, 1959.1 

1. Appeal and Error $ 88- 
Exceptions not discussed in the brief a re  deemed abandoned. Rule 29, 

Rules: of Practice in ,the Supreme &urt. 
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& Cbnetiht ional  Law 88 31, 37 : Contempt of Court Q 6 : Criminal Law 
Q l ab -  

I n  groceedings under a n  order to show cause why respondents should 
not be held in  contempt of cauft for the willful violation of a restrain- 
order, the admission of atlida'vita tending to esOablish specific acts done 
by respondents in violation of the order will not be held for error when 
~esponderrts do not challenge the  admission of the affidaviits. or indicate 
any desire to cmesexamine any amant, and make no objection until 
af ter  judgment, since rcwpcmdents will be held to have waived their rights 
of confrontation. 

3. Appeal and Error Q 
A n  exception that the evidence is  Lnsufiicient to  support the findings 

of the  trial court is subject to  dismissal as a broadside exception, and 
b insufficient to challenge the sufficiency of the evidence to support the 
findings, o r  any we,  or more of them. 

4. Oontempt of Court Q & 
Findings of the court that  t h e  mapondents with knowl&ge willfully 

violated the restraining order theretofore issued in the cause held sup- 
ported by evidence and binding on appeal. 

Hraorrvs, J., not sitting. 

APPEAL by respondents Lewis Barnett, Annie Clayton Journigan, 
Faye Forsylthe and Bruce Allen Champion, from Bickett, J., in Cham- 
bers, 29 April 1959, VANCE County Superior Court. Docketed in this 
Oowt 88 m e  NO. 389. 

These respondents appeal from the rwpective orders entered against 
them on 29 April 1959, adjudging each one of them in contempt "for 
wilfully, kn.owingly and intentionally" violating the tenas of the 
temporary restraining order issued herein on 13 February 1959 by 
Judge Bickett, based on facts alleged in the verified wmpbint  filed 
in this action. 

The temtporary restraining order issued on 13 February 1959 was in 
full force and effect on 29 April 1959 by order of 5 March 1959. It 
wm continued in full force and effeot until the trial on ilts merits. 

The contents of the restraining order, in pertinent parts, having been 
set out in the case of Henderson Cotton Mills v. Local Union No.  684, 
Textile Workers Union of America (AFL-CIO),  et al ,  ante, 240, :md 
docketed in this @urt as case No. 393, will not be set out herein. 

Service of the summons, complaint and restraining order was 
promptly made on all the defendants except Nick Langley, Richard 
F. Parrott, John E. Stallings and James M. Wilkerson. 

The respondents Lewis Barnett, Annie Clayton Journigan, Faye 
Forsyth and Rrucc :4llcn Champion n - ~ r c  not named as d d r r l d ~ n t - -  
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in this a t ion ,  nor were they served with summons, complaint or re- 
straining order prior to the issuance of the show cause order. 

On 26 M m h  1959, based on plaintiff's verified petihion and aup- 
porting affidavits for an order )to show cause, if any ithere be, why 
they should not be held in contempt of cou& (the count ksud la show 
cause order which was served on each of the respondents on 30 March 
1959. 

The responder& filed a verified m w e r  in which they denied that 
they had intentionally violated the restraining order, and alleged that 
they had no intention a t  any time to commit a "voluntwy and wilful 
act in violation of said order." The racspondents, however, did not as- 
s e d  that  they, or  any of them, did not have full knowledge of the 
existence of the restraining order and of the conltents thereof. 

On 1 April 1959, the return date of the order to show cause, the 
hearing was continued until 2 April 1959 for the convenience of Qihe 
respondents and their counsel, and thereafter the hearing was can- 
tinued from time to time until 29 April 1959, a t  which time plaintiff 
introduced in evidence the original oomplaint, restraining order, peti- 
tion and exhibits far order to show cause, return of service of sum- 
mons, return of service of restraining order, and return of 6ervice of 
order t o  show cause. 

J. H. Millard, a Highway Patrolman, who wlas on duty at the 
Hendemon Gatton Mills, staked in his affidavit, '' * * (- That  Lewis 
Barnett has willfully violated the terms of said restraining order by 
hitting an aubmr~bile belonging to one of the workers at the Hender- 
son Mills with s rock or brick as said auitmobile approached the 
Henderson Cotton Mill on William Street on * * * March 4, 1959, a t  
about 6:50 a.m., in the presence of affiant and J. H. Creech, SHP. in 
complete defiance and against the terms of the aforementioned re- 
straining order." 

Lewis Barnett testified: "* * + I am a member of the Union; I did 
work at the North Henderson Mill but am now on strike. * * I did 
not throw a rock or brick or any article a t  a car; I didn't see fa car 
hilt with a rock that  morning * * * . There was quite a number of us 
on the picket line * * *." On cross-examination this witness Itestified: 
" * * when I walk the picket line, I get 75 feet from the gate because 
that's what the sign on ithe fence says. I guess that  is required of the 
resbaining order, but I have never read the restraining order. I knew 
I wais not supposed to throw rocks and brickis a t  the people wing Ito 
work, and I had heard that  fhere was suoh a <thing as a restraining 
order. I guess $he restraining order prohibited you from throwing 
rocks and bricks a t  people; I hadn't ever read it, but I knew the re- 
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straining order kept you from throwing rocks and bricks a t  people.'' 
Thomas A. Bryan, a Highway Patrolman, who was on duhy a t  ithe 

Henderson Cotton Mills, stated in his affidavit: " * * * Tihat Annie 
Clayiton Journigan has willfully violated the terms of said restraining 
order by throwing a rock or brick a t  a worker's car as i t  was on the 
way to entter the Henderson Cotton Mill on the morning of Wednes- 
day, March 4, 1959, in the presence of affiant, in complete defiance 
and against the terms of the aforementioned restraining order." 

Annie Claylton J~urnigan testified: " * * * I live * * * in Hender- 
son. I am a member of the Union and out on strike. I threw a rock 
but, I didn't ;throw it at  no car. * * " Luther King's oar ww the last 
car that w e t  down (the road and he was a right good way8 from me 
when I threw it. * * * I have never been served with a copy of the 
restraining order, and have never read it. * * * l J  On cross-examina- 
tion, this witness testified: " * * * I knew that the resrtraining order 
required you not to in\hrfere with peaple going to and from work and 
th'a,t I wz~s not suppased to interfere with people going to and from 
work and that court had restrained me and everyone else from inter- 
fering. I knew that before this instame." 

With respeat to Faye Forsythe, t,here were four supporting aflida- 
vits introduced by the plaintiff. These &davits were made by W. 
Cecil Kelly, William W. Bishop, Paul E. Nowell and h a m o n  W. 
Byrum, and are to the effect ithat Faye Forsythe, who lives a t  576 
William Street, over a considerable period of time after the restrain- 
ing order had been issued, made it 'a practice to g d  out in the street 
in fnont of cars carrying workers to and from the Hendemn Cotton 
Mills and in loud and boisterous language would curse the drivers of 
the cars and call them a "G .. d ... yellow S.O.B.," and would use 
"loud and boiderous language almost every day, eiither on the picket 
line or a t  the workers as lthey go by her 1h0use.l' 

Faye Forsythe testified: "I belong to the Union and am ouh on 
strike. * * I have not been served with a (wpy of +hie retstraj~ling or- 
der." This witness denied cursing W. Cecil Kelly, William W. Bishop, 
Paul E. Nowell and Leamon W. Byrurn, or either of them. On e m -  
examination this witness (testified: "I use bad language sometimes, if 
I get mad with my husband, just me and my husband. I have been 
out in front of my house and called than old scabs and everything 
when they pa=. I do this about every dlay. I called B k h q  a wab, 
and I oalled Nowell and Byrum, too. I am out every day, rnwtdy on 
the picket line. When I am out on ;the picket line, we all h y  75 feet 
from the gate because ithis officer said d a y  dmut 75 feet. We &ayed 
within the distance required by the restraining order. We knew abut  



238 IN TIIE SUPREhlE COCKT. 12.51 

that. I knew I wrn not s u p w d  ,to stand in the street and curse 
people so I did not stand in the etreet as I knew that  this was pro- 
hibited by the restraining order." By the court: "Did you h o w  that 
a restraining order had been issued by ,the court preventing you from 
using vile, abusive language? A. Yes, I knew that. Q. And you knew 
it all the time? A. Yes, air." 

L. H. Smith, a Highway Patrolman, stated in his affidavit: " 
On the morning of Thursday, March 19, 1959, I was on duty patroll- 
ing in the vicinity of the Henderson Cotton Mill, no&h of Henderson, 
N. C. About 7:10 o'clock I noticed a light colored 1954 Ford automo- 
bile loaded with workers driving north on William Street approwh- 
ing the Henderson Cotton Mill gate. This was several minutes after 
the main group of worker8 had passed into the mill. As the car p w e d  
the picket line there was a group of 10 or 15 men and m e n  a n d -  
ing on the west side of William Street between the street and the rail- 
road ;tracks. I saw one brick and several rocks thrown fnom the group 
a t  this car of workers. I observed Bruce Allen Champion, who was in 
the p u p ,  &p from the main body of the crowd and trhrow a rock 
about the size of a baseball at this car. The rock which Bruce ,Allen 
Ohampion threw (hit the back of this car loaded with workers. * 1 1  

Bruce Allen Champion testified trhat he did not throw any rocks a t  
any car on the occasion described in the affidavit of L. H. Smith. On 
cm-examination he (testified: "I am a member of the Union and I 
did work in the mill; I walk the picket lime now; I knew about 
the restraining order, that7s the reason I didn't throw any rocks; I 
knew the court had issued the order. I also knew &hat the restraining 
order prohibited loud and, abusive language and throwing rocks and 
interfering with ingress and egress and people going and coming from 
the mill." 

I n  four separate orders dated 29 April 1959 the trial judge found 
MI ia faot that  each of the four individual respondents "wilfully, know- 
ingly and intentionally violated ,the terms of the restraining order" 
and did (the acts rvttributed to each of tihem "with actual knowledge of 
the restraining order land its oontents," with the knowledge being ob- 
tained "by means of ithe said restraining order being conspicuously 
posted on bulletin boards set 75 feet on either side of each gate of 
tihe Henderson %ton Mills, and two copiea of said order being post- 
ed on either side of the door of the Vance County Caurthouse, and 
a copy thereof being published in *he Henderson Daily Dispadch, a 
newspaper published in Vance County, on February 14, 1959, and 
the contenk having been publicized over the radio, and copies there- 
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of being served on Local Union No. 584, Textile Workers Union of 
America," and a s  indicated by their individual tastimony. 

Upon the foregoing findings set out in the respective orders each 
of the respondents was adjudged in contempt of court, and i t  was 
further ordered, adjudged and decreed that the respondents Lewis 
Barnett and Bruce Allen Cihampion be confined in the common jail of 
Vance County for a period of twenty days and pay a fine of $150.00, 
and that the respondents Annie Claylton Journigan and Faye For- 
sythe ewh pay a fine of $150.00. 

The respondents excepted to the respeotivc orders of 29 April 1959 
and to the findings of fact and conclusions of law set forth therein and 
&ppealed, assigning error. 

P e m j  & Kittrell, Charles P. Green, A. W. Gholson, Jr., for plaintiff. 
W. M. Nicholson, James B. Ledford, James J. Randleman, L. Glen 

Ledford for respondents. 

DENNY, J. The record shows four assignments of error. However, 
only two are discussed in We appellants' brief. The others will be 
deemed as abandoned. Rule 28, Rules of Practice in the Supreme 
Count, 221 N.C. 544, a t  page 562, et seq. 

The ~ p e l l a n t s  assign as error "That in the hearing and determina- 
tion of this matter, the respondents were denied the right t o  face and 
cross-examine their accusers, contrary to the laws of the State of 
North Carolina." 

Here, as in case No. 385, Harriet Cotton Mill v.  Local Union No. 
678, Textile Workers Union of America (AFL-CIO), et at, ante, 218, 
these respondents did not object to the introduction of the affidavits 
in evidence when offered, nor did they move to strike the evidence 
contained therein, or any part thereof. Moreover, they did not request 
an apportunity to cross-examine the makers of the affidavits intro- 
duced by the plaintiff petitioner, or any one of them, nor did they ex- 
cept to sthe order of Judge Bickett on the ground set forth in this 
assignment of error; therefore, on authority of the opinion in case 
No. 385, referred t o  above, this assignment of error is overruled. 

The appellants' remaining assignment of error is based on their 
general exception to Judge Bickett's order and to the findings of fact 
and conclusions of law set forth therein. 

The appellants contend that the evidence adduced in the hearing 
below is insufficient to support the findings of the trial judge that the 
respeotive respondents wilfullv violated the terms of the restraining 
order. 
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The exception on which this assignment of error is based is subject 
to dismissal as  broadside. In  Weaver v. Morgan, 232 N.C. 642, 61 S. 
E. 2d 916, this Court said: "The exception in the case in hand is 'to 
the foregoing findings of fact and judgment.' This, as to findings of 
fact, is a broadside exception. It fails to point out and designate the 
particulail findings of fact to which exception is taken, and it is iasuffi- 
cient to challenge the sufficiency of the evidence to support hhe find- 
ings, or any one, or inore of them. Vestal v. Moseley Vending Machine 
Co., 219 N.C. 468, 14 S.E. 2d 427." Even so, a careful examination 
of the record reveals that the facts found by the court below with re- 
spect to  the wilful violation of the restraining order by each of the re- 
spondents are supported by competent evidence and such findings are 
therefore binding upon appeal. Goldsboro v. Railroad, 246 N.C. 101, 
97 S.E. 2d 486, St .  George v. Hanson, 239 N.C. 259, 75 S.E 2d 885; 
Bztmnsvi~le v, Boone, 231 N.C. 577, 58 S.E. 2d 351; Poole v. Gentry, 
229 N.C. 266, 49 S.E. 2d 464. 

The findings of fact are sufficient to support the conclusions of law 
and the orders entered with respect to  eaoh of the appealing respond? 
enk Hence, the orders will kw affirmed. 

Affirmed. 

HIGGINS, J., not sitting. 

NENDhlRSON COTTON MILLS, PLAINTIFF V. LOCAL UNION NO. 584, TEX- 
TILE WORKERS UNION O F  AMERICA (AFL-CIO); TEXTILE 
WORKERS UNION O F  AMERICA (AFL-010)  ; DOUG ROSE, NICK 
LBNGhLEY, RUFUS STRANGE, M. LU'IIRER JACKSON, VEBNON W. 
BURNE'PTE, ANDREW C. TURNER, OARL C. MOORE, RALPH F. 
HARRIS, WILLARD 0. FAULKNER, JAMES B. H. ROBEIRSON, AL- 
BElRT L. BATIPON, HBNRS W. S'PBLLIIVGS, EDWARD J: OFCWX\J, 
JAMBS E. RELLRDON, RIGHARD F. PARROTT, OLBRENCE E. HARP- 
EIR, JOHN E. STALLINCIS, J O E  HALE, JOHN LONG, HARRY HICKS, 
EDWIN ELLINGTON, COY L. P W R A M ,  SHERMAN FERRBLL, 
FRANK 0. TURNEX%, LINVEL NEIGSON, SIDNEY WALLACE, P H I L  
HARRIS, ELMORE M U W H Y ,  MACON RENN, JOHN OWEN, CLIF- 
TON W R T E R ,  SANDY SAM ROBBRSON, JAMEIS BABKER, EDWARD 
MOSl?JLEY, WILLIAM TART, MELVIN BRAME, HERMAN MULCIHI. 
R. TALMADGE HARPER, BILLY THOMPSON, JOHN G. M U m I ,  
JAME]S w. W I b K m S O N ,  AND ALL OTHER PERSONS TO WHOM NOTICE AND 
IZNOWLEDOE OF THIS ACTION MAT COME, DEFENDANTS. 

(Filed 26 N o v e m b e r ,  1969.) 

1. Appeal and Error 88- 
-4ssignments of error not discussed in the brief are deemed abandoned. 
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2. Constitutional Law 8s 31, 37: Contempt of Court § 6: Criminal Law 
§ 1- 

In  paoceedings tinder an order to show cause why respondent should 
not be held in contempt of court for the willful violation of a restrain- 
ing order, the aclmissio~i of affidavits tending to establish specific acts 
done by respondenl in violation of the order will not be held fot. error 
when respondent does not challenge the admission of the affidavits or 
indicate any desire to cross-esamine any affiant on the hearing, or more 
to strike, or except to the order on such ground, since respondent will 
be held to have waived his rigbt of confrontation. 

3. Contempt of Court 5 0- 
Evidence tending to show that the restraining order iss11ec1 in the 

cause had been conspicuously posted on bulletin boards a t  plaintifi's plant 
and a t  the court house door, had been published in the h c a l  newspaper, 
:md its contents l~ublicized by radio and that  its import was Of general 
knowledge throughout the county, that tihe labor union of which respon- 
dent was a member had been served with the order, together with re- 
spondent's o\vn testimony on the hearing of the  order to show cause, 
i s  held sufficient to support the finding of the court that the respondent 
bad actual notice of tllr substance of the provisions of the order, i t  not 
being reqnircd that plaintiff show by positive evidence that respondent 
had actually rent1 the  restraining onder or that it  had been read to him. 

HIGQINB, J., not sitting. 

APPEAL by Wiley Harp from h4allard, J., May 25, 1959 Special 
Criminal Term, of VANCE, docketed in this Court as No. 393. 

This appeal is from an order entered May 25, 1959, adjudging Wiley 
Harp in contempt "for wilfully, knowingly and intentionally" violat- 
ing, on February 24, 1959, Sections 1, 2 and 5 of a temporary re- 
straining order issued February 13, 1959, by Judge Bickett, based, on 
facts alleged in the verified complaint, in the above-entitled civil 
action. 

The restraining order of February 13, 1959, contains, inter alia, the 
following provisions : 

"And upon a consideration of said verified complaint treated as 
an affidavit, i t  appearing t o  the court that the defendants named 
herein and other persons unknown to  the plaintiff, have commi,tted 
and are committing unlawful acts upon and off the plaintiff's prem- 
ises near Henderson, North Garolina, and are unlawfully inter- 
fering with the conduct of the plaintiff's business and with free 
and lawful ingress and egress to and from the plaintiff's $plant by 
agents and employees of plaintiff and others; and have threatened 
and are >threatening to continue their unlawful conduct and t o  con- 
tinue unlawfully interfering with the plaintiff in the use of its 
premises and the prosecution of its business, and to interfere with 



and molest persons rightfully entering upon the plaintiff's premises; 
and i t  appearing to the Court that the plaintiff is entitled to a 
temporary order restraining and enjoining the defendante from con- 
tinuing their said unlawful aots and conduct; it is now, therefore, 

"ORDERED, ADJUDGED, AND DECREED that the named 
defendants, and each of them, and all persons acting in concert with 
them or under their direction or the direction of any of them, and 
all other persons to whom notice and knowledge of this order may 
come, are, until the merits of this cause are determined, and until 
this court orders otherwise, hereby ensoined and restrained m fol- 
lows: 

"1. From interfering in any manner with free ingress and egress 
to and from the plaintiff's premises. 

"2. From assaulting, threatening, abusing, damaging the property 
of or in any manner intimidating persons to (sic) work or seek to 
work in or lawfully seek t o  enter plaintiff's plant, whether on the 
plaintiff's premises or streets, or thoroughfares adjacent thereto, or 
away from said premises. 

"3. . . . 
"4. From having more than 8 persons a t  any one time as peace- 

ful pickets nt any g J e  to the plaintiff's plant, provided that  no 
person, including pickets, may approach closer to any gate or en- 
trance to the plaintiff's plant than 75 feet, . . . 

"5. No person shall abuse, intimidate, strike, threaten, or use 
any vile, abusive, violent, or threatening language at or towards 
any person on the plaintiff's premises or any person entering 
or leaving said premises, OP any employees of plaintiff anywhere, 
and shall in no manner interfere with or impede any mobor ve- 
hicles, wagon, cart, truck, or animal, in approaching or leaving the 
plaintiff's premises, and shall in no manner interfere with the free 
ingress and egress of any person or vehicle or animal to or from 
the plaintiff's plant, or along and over any of the streets, roads, or 
walkways adjacent or leading to  the plaintiff's plant. 

"The acts which persons are hereby enjoined and restrained from 
doing, they and each of them likewise are hereby enjoined and re- 
strained from aiding or procuring or causing to be done." 
I t  was ordered that  (1) the Sheriff of Vance County serve copies 

of the restraining order on the named defendants, and (2) that he 
"post copies of this order in conspicuous places a t  and in the vicinity 
of the plaintiff's plant, and particularly a t  all the entrance gates to 
mid plant." It was further ordered that defendants appear before 
Judgc Bickett on 3Zarch 5, 1959, a t  designated time and place, to 
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show cause why the temporary restraining order should not hc con- 
tinued to the trial of the action on its merits. 

Service of the summons, complaint and restraining order was 
promptly made on all (except four individual defendants) defendants. 

The temporary restraining order of February 13, 1959, was in full 
force and effect on February 24, 1959. By order of March 5, 1959, it 
was continued in full force and effect until trial on the merits. 

Wiley Harp was not named as a defendant nor was he sewed with 
summons, complaint or restraining order. 

On February 25, 1959, based on plaintiff's rnotion of February 24, 
1959, and attached affidavits, Judge Shalrp ordered six persons, namely, 
Richard (Cotton) Parrott, Floyd Ray H a l ~ ,  Daisy Mmer, Gilbert 
Clayton, Leslie (Bud) Ross and Wiley Hanp to  appear before Judge 
Bickett on March 5, 1959, a t  designated time and place, to show 
cause why each of thein should not be punished for contempt of court 
for wilful violation of said restraining order. 

The affidavits attached to plaintiff's said motion and referred to 
in Judge Sharp's said order are identified as affidavita of L. W. Byrum, 
Jesse Meacham, Jack J. Renn, Curtis Strickland, Bradsher Redd, 
Henry Orr and Lucy W. Ball. An affidavit of Mra. Lucy W. Ball, sworn 
to and subscribed February 24, 1959, was offered in evidence at the 
hearing on May 25, 1959, before ,Judge Mallard. This is one of the 
affidavits attached to plaintiff's said motion of February 24, 1959. 
The affidavits of L. W. Byrum, Jesse Meacham, Jack J. Renn, Curtis 
Strickland, Bradsher Redd and I-Icnry Orr do not appear in the record 
either as exhibits attached to plaintiff's said motion of February 24, 
1959, or otherwise. 

Copies of .Judge Sharp's order of Februaly 25, 1959, and of plain- 
tiff's said motion of February 24, 1959, and attached affidavits, were 
W ~ e d  February 25, 1959, on each of the six responden'&. Judge 
Sharp's order set forth, inter a h ,  that i t  appeared from the affidavits 
attached to plaintiff's motion that the six respondents "had full know- 
ledge of the fact. that said Temporary Restraining Order had been 
issued and of the contents thereof." 

An answer to said order to show cause, filed in behalf of the six 
respondents, was verified by each of them. Generally, the respondents 
denied t<he alleged misconduct, declared "they had no intent at any 
time to commit any wilful or unlawful act in violation of said Re- 
straining Order," and prayed that  they not be adjudged in contempt 
and that the order to show cause be dismissed. In addition, each re- 
spondent denied thak he had committed certain specific acts, evident- 
ly specific acts alleged to have been mrnmibted by such respondent 
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in one or more of the affidavits attached to plaintiff's said motion of 
February 24, 1959. As to Wiley Harp, suoh provision of the answer 
is in these words: "That Respondent Wiley Harp denies th~& he 
threw a rock or brick or any other missile a t  Lucy Ball's car on Feb- 
ruary 20, 24 or any other date." The respondents did not assert that. 
they, or any of them, did not have "full knowledge of the fact that 
said Temporary Restraining Order had been issued and of bhe con- 
ten& thereof." 

The hearing on return of said order to show cause, having been 
continued from time to  time, was held by Judge Mallard on May 25, 
1959. 

ht the hearing, pllaintiff offered in evidence the court records re- 
ferred t o  above, the affidaviit of Mrs. Luoy W. Ball and the af5davit 
(of Stheriff E. A. Cottrell. The only evidence offered by respondent, 
Wiley Harp was his personal ~testimony. 

Judge Mallard's order of May 25, 1959, contains, inter alia, these 
findings of f a d  and provisions: 

"Thlat Wiley Harp had actual knowledge of the Restraining Or- 
der and the contents thereof issued by ,Judge William Y. Bickett, 
on February 13, 1959, by means of the said Restraining Order be- 
ing conspicuously posted on bulletin boards set 75 feet on eikher 
side of the gates of the Henderson Cotton Mills, and two copies of 
said Order being posted on either side of tihe d m  of the Vssce 
County Court H o w ,  and a copy thereof being published in the 
Hendersan Daily Dispatch, a newspaper published in Vance County, 
on February 14, 1959, land the wnitents thereof having been pub- 
licized over the radio, that Wiley Harp is and was on Febbrusrry 
24, 1959 a member of Local Union No. 584, Textile Workers of 
America, and that a copy of the Restraining Order k u e d  herein 
was served on Local Union No. 584 on Februwy 14, 1959. 

"And the Court further finds as a fact . . . that a t  or about 7:00 
o'clock A.M. on February 24, 1959 Wiley Hasp threw a rock a t  a 
taxi in which Lucy Ball was driving to work at Plaintiff's plant a.t 
the beginning of the 7:00 o'clock worbhift; that Lucy Ball wa,c 
an employee of the Henderson Catton Mills on February 24, 1959 
and worked in Plaintiff's plant; Ithat ;the taxi was driven by Lucy 
Ballls husband; that Wiley Harp was s m b e r  of the picket line 
picketing Plaintiff's plant a t  or about 7:00 o'clock A.M. on Febru- 
ary 24, 1959. 

"The CXourt further finds as a f a d  . . . hhat Wiley H q  wilfully, 
knowingly and intentionally violated the terms of the Restraining 
Order a t  or about 7:00 o'clock A.M. on February 24, 1959 by 
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throwing a rock a t  a taxi carrying a person who worked in the 
Henderson Cotton Mills as the said worker was approaching Plain- 
(tiff's plant, thereby viollating Sedion 1 of the Restraining Order by 
interfering with free ingress to Plaintiff's premises, and violating 
Section 2 of the Restraining Order by assaulting, threatenling, and 
abusing and in#tiinidahing a person who works in Plaintiff's plant, 
and violating Section 5 of the Restraining Order by throwing said 
rock 'at a worker's car thereby abusing and intimidating a person 
seeking ,to enter Plaintiff's premises md impeding a motor ve- 
hicle a4pproach(ing Plaintiff's premises and interfering with free in- 
gress to Plaintiff's plant. 

"The Court further finds that the above acts committed by the 
said Wiley Harp were committed for the purpose of wilfully, know- 
ingly and intentionally intimidating employees and persons who 
work in or seek to work in Plaintiff's plant, and interfering with 
and, impeding motor vehicles approaching Plainhiff's premises, and 
interfering with free ingress to Plaintiff's plant. 

"The Court further finds as a fact that  Wiley H q ,  on the 24th 
day of February, 1959, at or about 7:00 o'clock A.M. did wilfully, 
knowingly and intentionally violate the terms of the Restraining 
Order heretofore issued in this cause. 

"NOW THEREFORE, the Court does hereby find, and I T  IS 
ORDERED AND ADJUDGED (that Wiley Harp is in contempt 
of this Court for wilfully, knowingly and intenti'onally violating 
the terms of the Restraining Order issued herein. 

"IT IS  FURTHER ORDERED, ADJUDGED AND DECREED 
that  Wiley Harp be confined to the common jail of Vance County 
for a period of 20 days, and pay a fine of $100.00." 
Respondent Wiley Hanp excepted to said order of May 25, 1959, 

and to the findings of fact and conclusions of law set forth therein, 
and appealed. 

Perry & Kittrell, Charles P. Green, A. W .  Gholson, Jr., and Alton 
T. C'ummings for plaintiff, appellee. 

W.  M. Nicholson, James J. Randleman, L. Glen Ledford and James 
B. Ledford for respondent, appellant. 

BOBBITT, J. While the record shows four assignments of error, only 
two are discussed in appellant's brief. Assignments of error, under 
our Rules and decisions, are deemed abandoned when appellant's 
brief states no reason or argument and cites no lauthoriky in q p o r t  
thereof. 8. v. Perry, 250 N.C. 119, 108 S.E. 2d 447. 



Appellant assigns as error: "That the Respondent was denied the 
right to face and cross-examine their (sic) accusers, contrary to the 
laws of the State of North Carolina." Here, as in No. 385, Ham'et 
Cotton Mills v.  Local Union No. 678, Textile Workers Union of Amer- 
ica (AFL-CIO), et al., ante, 618, this respondent did not objeot to 
the evidence when offered, nor did he move to strike (the evidence or 
any part thereof, nor did he request an oppo~tunity to cross-examine 
Mrs. Ball or  Sheriff Cottrell, nor did he except to the order of Judge 
Mallard on the ground set forth in this assignment of error; and, an 
authorihy of what is stated and held in the cited case, this assignment 
of error is overruled. 

Appellant's remaining assignment of error is based on his general 
exception to Judge Mallard's order and to the findings of f a d  and 
conclusions of law set forth therein. Appellant, in his brief, does not 
contend that  the evidence was not sufficient to suppor8t the findings as 
to his conduct on February 24, 1959. Rather, in support of this as- 
signment of error, he contends that,  under Hart Cotton Mills v .  
Abrams, 231 N.C. 431, 57 S.E. 2d 803, and Erwin MiUs v. Textile 
Workers Union, 234 N.C. 321, 67 S.E. 2d 372, it was "incumbent upon 
the plaintiff to prove that the respondent 'knew that such order had 
been issued and knew the contents thereof,' " and that  the evidence 
was not sufficient to sulpport the court's finding to that  effect. While 
appellant's said exception and assignment of error might well be dis- 
missed, a~s broadside, we deem i t  appropriate to discuss this contention. 

There was evidence tending to show these fa~cts: On February 24, 
1959, respondent was a6 ,the first fire barrel, "on the other side of the 
75 foot picket line," in the area where a copy of tihe restraining order 
was conspicuously posted on a bulletin board. He was an employee of 
plaintiff in this particular plant, was a member of defendant Union, 
and was then on strike. On the morning of February 24, 1959, he was 
a t  the picket line a t  the time of the change of shifts. Respondent 
knew the restraining order had been issued and that  defendant Union, 
of which he was a member, had been served. He had been told that 
the picket line "is about 75 feet from the Main Gate." Section 4 of 
the restraining order expressly prohibited pickets from approaching 
closer to plaintiff's gate or plant than 75 feet. He  knew he "was not 
supposed to  interfere with the people going to and from work . . ." 
Section 1 of the restraining order prohibited "interfering in any man- 
ner with free ingress and egress to and from  he plaintiff's premises." 
Too, respondent's failure, in his answer to the order t o  show cause, to 
deny or  in any way challenge the allegation t,herein that he "had full 
knowledge of the fact that said Temporary Rest.raining Order had 
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been issued and, of the contents thereof," is a significant circumstance. 
This evidence, together with evidence that the restraining order 

was published in the newspaper, the contents thereof publicized by 
radio, and that it was a matter of general knowledge throughout 
Vance County, was sufficient, in our opinion, to support Judge Mal- 
lard's finding that respondent "had actual knowledge of the Restrain- 
ing Order and the contents thereof." 

It was not incumbent upon plaintiff to  show by positive evidrnct 
that respondent actually read the restraining order or that it wa* 
read to him. If this were true, all a person need do to avoid attach- 
ment for contempt for wilful violation of the restraining order woultl 
be to refrain deliberately from reading i t  or from listening to the 
reading thereof. Evidence that respondent had knowledge that tlze 
restraining order had been issued and that that he had actual notice 
of the substance of  the provisions thereof which he violated is  sufficient. 
Applying this test, Judge Mallard's said finding is well supported by 
the evidence. Indeed,, i t  is based in substantial part on respondent'. 
own Wimony.  

Decisions in accord, as to the sufficiency of the evidence to support 
the challenged finding, include: Nashville Corporation v .  United Steel- 
workers, etc. (Tenn.), 215 S.W. 2d 818; Huckaby v .  Grifin Hosiery 
Milk (Ga.), 52 S.E. 2d 585; United Packing House Workers of Ameri- 
ca v. Boynton (Iowa), 35 N.W. 2d 881. 

It is noted: Nathing in the record before us indicates what dispusi- 
tion, if any, has been made of the contempt proceedings in relation 
to Richard (Cotton) Parrott, Floyd Ray Harp, Daisy Moser, Gilbert 
Clayton and Leslie (Bud) Ross, appellant's co-respondents. 

We are of opinion, and so hold, that there was ample evidence to 
support Judge Mallard's findings of fact, conclusions of law, and or.- 
der. Hence, the order will be affirmed. 

Affirmed. 

HIGQINS, J., not sitting. 



248 IN THE SUPREME COURT. [251 

-- . .- --- 

COTTOA MILLS B. LOCAL 578. 

HARRIET COTTOIT MILLS v. LOOaL UNION NO. 378, TEXTILE WORJi- 
ERS UNION O F  AMERICA (AFL-UIO) ; TEXTILE W O R K W S  UNION 
O F  AMERICA (AFL-ClIO); JOHNNY ROSE, CtHARLIE THOMAS 
DUKE, CLINT ROBEiRSON, HILTON PARRISH, WALTER C. WAT- 
KINS, ANDREW PENDERGRASS, LEROY WILLIAMSON, WOODROW 
GOODING, JOHN HENDERSON, HOMER ROBERTS, JR.,  DOUGLAS 
ROSE, CARL NEAL, L E E  HARRIS, HENRY HARRTS, W A R L I E  
HARRIS, HERBERT PBRRISH, RANSOM HARGROVE, JOYCE R. 
MEDLIN, ESTHER 0. ROBERSON, RAClHEL PIRTLE,  BOSHER EU- 
BANKS, ETTA AYSCUE, LETWIS WRIGHT, CLYDE WOODLIEF, 
GEORGE ROSE, MRS. GEORGE ROSE, EDITH J. PEOPLES, 
BLANCHE LEWIS, WARREN WALKER, SALLY J O E  WALKER, AIA- 
BERTA ROSE, RUBY R. CURRIN, NILTON CURRIN, DORTITH 
THOMPSON, WILLIE JARREILL, RRIFCD LEE COLLIEIR, WILLIAM 
CHOPLIN, DAVID SlAJfUEL PULLRY, DARRELL HEDGEPETH, 
LEWIS CLAYTON, MILO CLEATON, DART, BELWETT. THOMAS 
STARNES, HERBERT INISWE,  CIARENCE AYSCIJE, AXDREW 
MEIDLIN, O'SCAR FAULKNBIR, RANDELL SMITH, LAWRENCE 
PEIACE, CURTIS ROSE, JOHN FAUCETTE, RALPH FACCETTE, JES- 
S I E  ROBERSON, LOU VENE B. COGHILL, VIRGINIA R. PEOPLES, 
SARAH D. PACE, ALVIN C. BREEDLOVE, LUL.4 BARHAM, DORSET 
DATMAN, JAMES EATMAN, WILLIAM C. VOYLES. JIPRT1,E JOHX- 
SON, MYRTLE P. PEOPLES, BRANSON BLAKE, MILDRED BLAKE, 
HAROLD VIVERETTE, LONNIE FAISON, JOHNNY MARTIN, TOM 
WILLIAMS, BENNIE EDWARDS, HORACE FAULKNFIR. MART 11. 
WEAVER, LEROY NORRIS, JAMES HOLMES, MILDRED McGHRE, 
BASIL GREEN, J O E  JARRBLL, FORRIDST McGHEE, OHEISLEY YAR- 
BOROUGH, ZOLA MAE AYSOUE, GOLDA GREY AYSCUE, DAYLON 
AYSCUE, BLANCHE WHITE,  JAMES R. ADCOX, JR., ANNIE TUR- 
NER, RAYXOND B. HUDSON, EUGENE HUDSON, LILLIE JONES. 
MATTIE A. PARRTSH, RUBY C. ROSE, J O E  FOWLER, ROBERT 
PARRISH, MAUDE JARRELL, FLORENCE ROBERSON, J O E  ROB- 
ERSON, LIJAH PEOPLES, JAMBS FREEMAN, OSCAR HBDGEPEETH, 
JR.,  J I M  STEVENSON, HOMER ROBERTS, JR., OHARLIE RAINES, 
J O E  PACE, MARVIN GRIFFIN,  VOLLTE MANNING, ROY FRANCIS, 
ROBERT GRISSOM, ALBERTA R. MoGHEE, BOBBY JONES, CHAR- 
L I E  WEST, F R E D  L E E  COCHIIL,  ROBERT RAINES, CLAUDIA GUP- 
TON, ELIZABETH MARKS, JAMES TART, ANDRDW RAINES, BUD 
DUKE, MORTON ROBERSON, THURSTON LIGGON, EDWARD F. 
TUOKER, WILLIAM K. HABRIS, HOLMER ROBERTS, SR., AND ALL 
OTHER PERSONS TO WHO11 NOTICE AND KKOWLFlDGE OF THIS APTIOiT M A T  COME. 

(Filed 2.7 November, 1959. ) 

1. Appeal and Error $ 38- 
Aqsignments of error not discumed in the brief nl-e deemed abandoned. 

2. Constitutional Law 99 31, 37: Contempt of Court 9 6 :  Criminal Law 
Q 155- 

In proceedings under an order to show cause why respondents should 
not be held in contempt of count for the willful violation of a restrain- 
ing order, the admission of aflldavirts tending to establish speclflc acts 
done by respondents in violakion of the crrder will not be held for error 
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when mpondents  do not ehnllenge the admission of the affldavits or 
Indicate any desire to cross-examine any amant on the hearing, or move 
to strike, or except to  the order on such ground, since respondents will 
be held to have waived their rights of confrontrution. 

3. Contempt of Conrt 9 6- 
As to certain of respandents it  is Aald that  the evidence, including 

$their own testimony at the hearing upon the order to show cause, was 
amply sufficient to sustain the finding that  they had actual knowledge 
of the contents of the restminiug order they were charged with willfully 
violating. 

There was no evidence that one of respondents wae a farmer employee 
of plaintilT, or mas on strike, o r  was a ~nernber of defendant union, or 
that  he resided in the coun'ty or had been near plaintifF's plant prior to 
the occurrence in  question, and the sole evidence a s  to his violation of 
the order was testimony of .a witness of acts by the respondent seen 
through binoculars from plaintWs plant. Held: ThR evidence of the post- 
ing of a similar restraining order a t  the gates of plaintiff's plant and 
a t  the court house, and the publicizing of the order by newspaper and 
radio in the county, is insufficient eo charge the respondent with actual 
knowledge of the contenb of the restraining order, and the  judgment in 
contempt is reversed M to him. 

HIGGIXB, J., not sitt,ing. 

APPEALS by David Samuel (Sambo) Pulley, William Choplin and 
James (Tee-Tie) Morris from Bickett, J., June Term, 1959, of VANCE, 
docketed in this Court as No. 388. 

Separate orders were entered June 23, 1959, in which each appellant 
was adjudged in contempt "for wilfully, knowingly and intentionally," 
violating, on April 6 ,  1959, the terms of a temporary restraining order 
issued February 13, 1959, by Judge Bickett, based on facts alleged 
in the verified complaint, in the above entitled action, which, by or- 
der of March 5, 1959, mas continued in full force and effect until trial 
on the merits. 

In No. 385, ante,  218, involving appeals from other orders entered 
in the above entitled action, the pertinent facts as to the institution 
of the aotion, the pleadings, and the provisions of the restraining or- 
der, are stated; and reference is made thereto. Suffice to say, Pulley and 
Chopiin, defendants in thc action, were duly served with copies of 
the summons, complaint and restraining order. Morris was not a de- 
fendant nor was hc served with summons, con~plaint or yestraining 
order. 

On April 16, 1959, based on plaintiff's petition of April 11, 1959. 
and attached affidavits, Judge Bickett ordered five persons, namely 



David Samuel (Sambo) Pulley, William Choplin, James (Tee-Tie) 
Morris, Nellie Roberson and Barbara Roberson, to appear before 
him on April 29, 1959, a t  designated time and place, to show cause 
why each of them should not be punished for contempt of court for 
wilful violation of said restraining order. This order to show cause 
set forth that  i t  appeared from the verified petition and attaohed ai3- 
davits that  each of the respondents, after "actual notice and know- 
ledge of said Temporary Restraining Order," had wilfully violated the 
terms thereof. Copies of said petition and attached affidavits and of 
said order to show cause were served April 23, 1959, on each of the 
five respondents. 

An answer to said order to show cause, filed in behalf of the five 
respondents, was verified by each of them. They denied the alleged 
misconduct and asserted "that they did not commit and had no intent 
to commit any act of violence, as described and set forth in said Peti- 
tion and Affidavits, and that  they have not had and do not now have 
any intent to commit any voluntary and wilful act in violation of 
saidl restraining order." They prayed that they not be adjudged in 
contempt and that  the order to show cause be dismissed. 

A partial hearing on return to said order to show cause was held 
April 30, 1959; and the hearing thereon was continued to and com- 
pleted on June 23, 1959. 

Plaintiff offered in evidence the court records referred to above and 
the a£Edavits of Thomas D. Peck, Murphy D. Shearin, Herman S. 
Raines, W. H. Neathery, T. E. Stegal, Albert Thorne, Sheriff E. A. 
Cottrell, and the testimony of Eugene Allen. Respondent Pulley of- 
fered in evidence his own testimony and the testimony of Myrna Vive- 
rette and of Ruby Cumin. Respondent Choplin offered in evidence 
hi9 own testimony and the testimony of Ruby Currin. Respondent 
Morris did not testify or offer evidence. 

Each of Judge Bickett's said three orders of June 23, 1959, referring 
by name to the particular respondent directly affected, thereby, con- 
tains, inter alia, these findings of fact and provisions: 

"That (named respondent) had actual knowledge of the Re- 
straining Order and the contents thereof issued by Judge William 
Y. Bickett on February 13, 1959, . . . 

"And the Court further finds as  a fact . . . that a t  or about 12:lO 
o'clock P.M. on April 6 ,  1959, (named respondent) by means of a 
sling shot, shot steel balls across Plaintiff's fence a t  the cars of 
persons working in Plaintiff's plant while the same were parked in 
Plaintiff's parking lot, and at plaintiff's building; that some of the 
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steel balls struck the cars of persons working in Plaintiff's plant 
and some of the steel balls struck 'Plaintiff's buildings. 

"The Court further finds as a fact that the said Restraining Or- 
der wm in full force and effect on April 6 ,  1959, and that (named 
respondent) wilfully, knowingly and intentionally violated the terms 
of the Restraining Order a t  or about 12:10 o'clock P.M. on April 
6, 1959, by shooting steel balls with a sling shot a t  the cars of per- 
sons working in the Harriet Cotton Mill, while the cars of the said 
workers were parked in Plaintiff's parking lot, land shooting steel 
balls with a sling shot a t  Plaintiff's yard, office building, striking 
the same, thereby violating Section 2 of t,hc Restraining Order by 
abusing and damaging the property of, and intimidating persons 
who work in Plaintiff's plant n-hile on Plaintiff's premisw; 

"The Court further finds that the above acts committed by the 
said (named respondent) were committed for the purpose of wil- 
fully, knowingly and intentionally int,imidating employees and per- 
.sons who work in Plaintiff's plant. 

"The Court further finds as a fact that (named respondent) on 
the 6th day of -4pri1, 1959, a t  or about 12:lO o'clock P.M. did n-il- 
fully, knowingly and intentionally violatc the term; of the Restrain- 
ing Order issued herein. 

"NOW, THEREFORE, the Court does hereby find, and I T  IS 
ORDERED AND ADJUDGED that (named respondent) is in 
contempt of this Court for wilfully, knowingly and intentionally 
violating the terms of the Restraining Order issued herein. 

"IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that (named respondent) be confined to the common jail of Vance 
County for a period of 30 days and pay a fine of $250.00, and, 1/5 
of the Cost to be taxed by the Clerk." 
Each respondent excepted to the order of June 23, 1959, relating 

specifically to him, and to the findings of fact and conclusions of law 
set forth therein, and appealed. 

Perry & Kittrell, Charles P .  Green. -1. W .  Gholson, Jr., and Alton 
T .  Cummings for plaintiff, appellee. 

W .  M.  Nicholson, James B. Ledford, James J.  Randleman and I,. 
Glen Ledford for respondents, appellants. 

BOBBITT, J. While the record shows four assignments of error! 
only two are discussed in appellants' brief. Assignments of error, un- 
der our Rules and decisions, are deemed abandoned when appellant'e 
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brief states no reason or argument and cites no authority in support 
thereof. S. v .  Perry, 250 N.C. 119, 108 S.E. 2d 447. 

Appellants msign as error: "That the Respondents, and each of 
them, were denied the right to face and cross-examine their accusers, 
con'trary to the laws of the State of North Carolina." Here, as in No. 
385, Hara'et Cotton Mills v. Local Union No. 678, Textile Workers 
Union of America (AFL-CIO), et al., ante, 218, these respondents did 
not object to the evidence when offered, nor did they move to strike 
the evidence or any part hhereof, nor did they request an opportunity 
to cross-examine any of the persons whose affidavits were offered in 
evidence, nor did they except to the order of Judge Bickett on the 
ground set forth in this assignment of error; and, on authorihy of 
what is stated and held in the cited case, this assignment of error is 
overruled. 

The remaining assignment of error is in these words: "That the 
record does not support the Judgment as to either Respondent." Ap- 
pellants, in their brief, make no conkntion that the evidence was not 
sufficient to support the orders of June 23, 1959, relating specifically 
to respondents Pulley and Choplin. As to  these respondents, there 
was plenary evidence to support 'the findings of fact and the orders. 
Indeed, as t o  knowledge of the restraining order and the contents 
thereof, the finclings are based in substantial part on their own testi- 
mony. Appellants, in their brief, do contend the evidence was not suffi- 
cient t o  support the findings of fact and order of June 23, 1959, re- 
lating specifically to respondent Morris. While the exception and as- 
~ignment of error might well be dismissed as broadside, we deem it 
appropriate to consider this con~tention. 

The only evidence in the record) relating in any way to respondent 
Morris consists of statements in the affidavit of W. H. Nehthery, 
substantially as follows: Between 12:10 and 1 :00 p.m. on Monday, 
April 6, 1959, while watching, by means of binoculars, from an office 
in the mill building, he saw respondent Morris "shoot one time 
toward the building from which (he) was watching, and heard the ball 
hit the side of the building." (Our italics) 

It is contended in behalf of respondent Morris that  the re~training 
order, if otherwise applicable to him, did not prohibi't his said alleged 
action. The contention is that the restraining order relates to de- 
scribed actions directed against persons entering, upon or leaving 
plaintiff's premises and to their property, not to actions against plain- 
tiff's property. For the reason stated below, we deem i t  unnecessary 
to pass upon this particular contention. 

Upon this record, we are of opinion, and so hold, that the evidence 
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is i d c i e n t i  to suppont the finding of fact that respondent Morris 
had actual knowledge of the restraining order and of its contents 
within the rule stated in No. 393, Henderson Cotton M i h  v. Local 
Union No. 584, Textile Workers Union of America (AFL-CIO), et 
al., ante, 240. 

Judge Bickett found that respondent Morris had actual knowledge 
of the restraining order and of its contents, "by means of the said 
Restraining Order being conspicuously posted on bulletin boards set 
75 feet on either side of the gates of the Harriet Cotton Mills, and 
two copies of said Order being posted on either side of the door of 
the Vance County Court House, and a copy thereof 'being published 
in the Henderson Daily Dispatoh, a newspaper published in Vance 
County, on February 14, 1959, and the contents thereof having been 
publicized over hhe radio." (Our i'tdics) 

The only evidence relevant to these findings is the affidavit of 
Sheriff Cottrell in which he statas: ". . . on February 14, 1959, two 
copies of the Temporary Restraining Order, issued by Judge Wil- 
liam Y. Bickett in the case of HENDERSON COTTON MILLS vs .  
LOCAL NO. 584, et al, were conspicuously 'posted on bulletin boards 
set up 75 feet on either side of each gate at the Henderson Cotton 
Mills, and two copies posted on either side of tJhe Court House Door 
in Henderson, N. C.; I also know of my own knowledge that a copy 
of ,this Temporary Restraining Order has been published in Herhder- 
son, and the contents thereof publicized over bhe radio, . . ." (Our 
italics) Obviously, this affid'avit relates ,to a similar restraining order 
issued by Judge Bickett in a separate action. 

There is no evidence, apart from the single incident of April 6 ,  
1959, which purports to identify respondent Morris in any way. He 
was not a defendant. He was not served with summons, complaint 
or restraining order. There was no evidence that he knew a restrain- 
ing order had been issued. There was no evidence that he was a for- 
mer employee of plaintiff or on strike or a member of defendant 
Union. Indeed, there was no evidence that he resided in Vance &un- 
ty or bad been in hhe vicinity of plaintiff's plant or in Vance County 
prim to the incident of April 6 ,  1959. Under these circumstances, we 
are constrained to hold that the evidence was insuftioient t o  $how 
that he had actual knowledge of the restraining order and of its 
contents and wilfully viola/ted the terms thereof. 

If respondent Morris had testified, perhaps the record would have 
presented a different factual situation. But, unlike his co-respondenents, 
he did not testify. With good reason, he may reflect upon this state- 



merit of William James, thb philosopher: "Man's silence power ie 
equal in importance to his word power." 

It is noted: Nothing in the record before us indicates what disposi- 
tion, if any, has been made of the contempt proceedings in rela- 
tion to Nellie Roberson and Barbara Roberson, co-respondentg of 
suppdlan~. 

Affirmed as tio respondents Pulley anti Choplin. 
Reversed as to respondent Morris. 

HIGGINS, .J., not sitting. 

HENDERSON COTTON MILLS v. LOCAL UNION NO. 584, TEXTILE 
WOREZERS UNION O F  AMERICA (AFL-CIO) ; TEXTILE WORKERS 
UNION O F  AMERICA ( A F L X I O )  ; DOUG ROSE, NICK W G L E Y ,  
RUFUS STRANGE, M. LUTHDR JACKSON, VERNON W. BURNETTE. 
ANDREW C. TURNER, CARL C. MOORE, RALPH F. HARRIS, WIL- 
LARD 0. FAULKNER, J A E S  B. H.  ROBERSON, ALBERT L. BAT- 
TON, HENRY W. STALLINGS, XDWARD J. OJTFEN, JAMES E. REAR- 
DOX, RICHARD F. PARROTT, CLARENCE E. HARPER, JOHN E 
STALLINGS, J O E  HALE, JOHN LOXG, HARRY HICKS, EDWIN EL- 
LINGTON, OOY L. PEGRAM, SHERMAlY FERRELL, FRANK 0. TUR- 
NER, LINVIL NELSON, SIDNEY WALLACE, P H I L  HARRIS, ELMORE 
MURPHY, MACON RENN, JOHN OWEA', CLIFTON CARTER, SANDY 
SAM RORERSON, JAMES BARKER, FDWASD MOSJGEY, WILLIAM 
TART, MELVIN BRAME, WR.MAN MIJLCHI, R. TALMADGE HARP- 
ER, BILLY THOMPSON, J(XHN G. AMULCRI, JAMES M. WILRERISON. 
AND ALL OTHER PFRRONR 70 WIIOM SOTICE AXD KTOKT,FT)GF: OF THTR ACTIOX 
\ f A Y  POVF. 

I Filed 25 November. I%%) 

I .  Appeal and Error 9 
Assignments of error not discussed in the brief a re  deemed abandoned 

Rule 28 of the  Rnles of Practice in t he  S11prcmt7 ('ctnrt. 

2. Conatitutlonal Law 99 81, 37: Contempt of Court 9 6: Crimlnal Law 
8 1- 
In proceedings under a n  order to show cause why reapondenfa should 

not he held in tnutenlpt of court for the willful violation of a rmtrain- 
ing order, the a d m b i o n  of affidavits tending to establish specific acts 
done by respondents in violation of the order will not be heU for  error 
wben respondents do not object to  the admission of the amdavits or in- 
dicate any desLre to cross-examine any riffiant on the hearing, or more 
to strike, or except t o  the order on such ground, since respondents nil1 
be held to have waived their rights of confrontation. 

Eridenw tending to show that t h ~  mstraining order issued in  the 
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cause had been conspicuously posted on bulletin boards a t  plaintiff's 
plant and a t  the court house door, published in the local newspaper, its 
contents publicized by radio and that  the import of the order was of 
general knowledge throughout the county, that the labor union of which 
respondents mere members had been serred with the order, together with 
respudents'  own testimony on the hearing of the order to show cause 
is held sufficient to support the flndhg of the court that  the respondents 
had actual notice of the substance of the order, i t  not being required that 
plainlOifP show by positive evidence that respondents had actually read 
the restraining order or tha~t  i t  had been read to therr~. 

Hroorxs, J., not sitting. 

APPEAL by reupondents Ned Thomas and Calvin Pegram from 
Bickett, J., in Chambers, 7 March 1959, at Henderson, VANCE SU- 
perior Court, docketed in this Court as case No. 390. 

This appeal is from an order entered 7 M a c h  1959, adjudging 
Ned Thomas and Calvin Pegram and each of them in contempt "for 
milfully, knowingly and intentionally" viorlaking the restraining order 
of 13 February 1959, by Bickett, .J., based on facts alleged in the 
verified complaint filed in this action. 

The !temporary restraining order issued on 13 February 1959, was 
in full force and effect on March 7th, 1959. By order of 5 Maroh 
1959, it was continued in force and effect until the trial on its merits. 

The contents of the restraining order, in pertinent parts, having 
been set out in the case of Henderson Cotton Mills v. Local Union 
No. 684, Textile Workers Union of America (AFL-CZO) et al, ante, 
240 and docketed, in this Court as case No. 393, will not be set out 
herein. 

Service of summons, complaint and restraining order was promptly 
made on all (except five individuals) defendants. 

The respondents Ned Thomas and Calvin Pegram were not named 
as defend4ants in this action, nor were they served with summons, 
complaint or restraining order prior to the issuance of the show cause 
order. 

On 26 Februaxy 1959, plaintiff through its attorney representing 
unto the court that Ned Thomas and Calvin Pegram have wilfully 
done ceFtain acts and things prohibited by the restraining order of 
13 February 1959, as set forbh in affidavit of Raymond Ayscue, and 
that the said Ned Thomas and Calvin Pegram had notice and actual 
knowledge of t,he terms, conditions and requirements of the restrain- 
ing order as would be shown by affidavits attached thereto, moved 
the court that an order for a show cause be issued and directed to 
Ned Thomas and Calvin Pegram, ordering them to appear and show 
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cause, if any there may be, why each of them should not be punished 
as for contempt of court. 

Pursuant thereto and on 26 February 1959, Bickatt, J., ordered 
Ned Thomas and Calvin Pegram to appear before him at 2:30 P.M., 
on the 3rd day of Manch, 1959, and show cause, if any there be, why 
each of them should not bc punished as for conkempt of c o d .  And 
the court ordered that this order to show cause be served upon Ned 
Thomas and Calvin Pegram in manner directed, which was done on 
27 February 1959. 

The respondents filed answer, duly verified by both of them, to 
the notice to show cause in which they deny the matters and things 
complained of in the notice which alleges conduct on their part, or 
either of them, in the manner cha~ged;  that  while they were a t  the 
Ayscue house, they deny that  either of them threatened Ayscue in 
any manner, but only discussed with him in a moderate and friendly 
way about not returning to work at the mill; and they represent to 
the court that they had no intent at any time to commit any wilful 
or unlawful act in violation of said restraining order and have the 
utmost rrepect for the court and its orders and mandates. However 
the respondents did not aver that they or either of them did not 
have full knowledge of the existence of the restraining order and of 
the contents thereof. 

And upon the hearing a t  the time and place designated in the or- 
der to show cause, each of the respondents appeared in permn and 
represented by counsel, and having filed answer as hereinabove set 
fohh, rand plaintiff being represented by counsel: 

The record of case on appeal shows that  plaintiff offered in evidence 
two affidavits of Raymond Ayecue, and one of Sheriff Cottrell. The  
contents of the first affidavit of Ayscue, dated 25 February 1959, 
read as follows: 

"My name is Raymond Ayscue, and I live a t  1284 Walters 
Street, which is just North East of the Hendemn Cotton Mills, 
I work in the Henderson Cotton Mill in the Spinning Room. I 
came t~ work on Monday, February 16, 1959, when the mill apen- 
ed and have been a t  work continu~usly since that  time. 

"Last Tuesday night, Feb rua~y  24, 1959, about 8:40 P. M., I 
heard a knock a t  my door. Before opening the door, I asked who 
was there, and the voice answered, 'Ned'. I recognized this man 
by his voice as Ned Thomas. I tried to  cut on my porch light, 
but found they had unscrewed the bulb on the porch. I told him 
I would not open the door until they put the bulb back in so I 
could see who was there witqh him. They put the bulb back in, 
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and when the light came on, I opened the door and saw Ned 
Thomas and Calvin Pegram. When I opened the door I s tqped 
back and both Ned Thomas and Calvin Pegram entered my house. 
I told them both to leave, but they refused. I had my 22 rifle with 
me when I answered the door, and I was standing in the corner 
by the door. I could tell from the voices I heard that. there were 
a t  least two other people outside in the darkness whom I could 
not recognize. The first thing Ned spoke was, 'We have come to 
talk to  you about going to work.' Pegram said, 'If you go in in 
the morning we will kill you.' Ned then said, 'You know we do 
not want you to go in, and if you don't go in we will get a con- 
tract.' He ;then said, 'If you go in, we are going to  kill you too.' 
I ordered them out of my house again. When I ordered them out 
thart time, Calvin Pegram stepped in front of Ned, and he said, 
'You know me, Raymond, and I mould not go back. If you do go 
back in that  G-d D--m Mill, we are going to  kill you.' They 
stood there, and I asked them again to leave. At that  time I had 
my rifle beside me, but was not pointing i t  at, either of them, and 
when Pegram came closer to me, then I picked the rifle up and 
Pegram grabbed the rifle and I snatched i t  away from him and 
asked them to leave again, and they told me again. 'If you go in 
that Mill, we are going to get you.' At that time I picked the rifle 
up, and asked them to get out. As Calvin Pegram turned to  leave, 
Ned said to me, 'You really meant that  thing.' And I said. 'Yes' 
My wife closed 6he door, and trhey said, 'We will get you tonight,.' 
That  was all, and they left." 
And .the contents of second affidavit of Ayscue darted 3 March 

1959, are as  follows: 
"Thah the acts of Ned Thomas and Calvin Pegram described 

in my affidavit of February 25, 1959 were wilful violations of 
the Temporary Restraining Order issued by Judge William Y. 
Bickett on February 13, 1959 in the case of Henderson Cotton 
Mills v. Local No. 584, et  nl and were commitrted with actual 
knowledge of said order." 
The m t e n t s  of the Sheriff'& affidavit date 3 March 7959, are as 

follows: 
"My name is E. A. Cottrell and I am Sheriff of Vance County; 

that on February 14, 1959, two oopies of the Temporary Re- 
straining Order, issued by Judge William Y. Bickett in the case 
of Henderson Cotton Mills v. Local No. 584, et al, were con- 
spicuously posted on bulletin boards set up 75 feet on either side 
of each gate at the Hender~on Cotton Mills, and two copies 
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ed on either side of the Court House Door in Henderson, N. C.; I 
also know of my own knowledge that  a copy of this Tempwary 
Rwtraining Order has been published in Henderson, and the con- 
tents thereof publicized over the Radio, and that this matter is 
of general knowledge throughout the County." 
The respondent Calvin Pegram testified that  he had heard about 

bhe restraining order and knew that  he was forbidden by trhe re- 
straining order of the court to threaten Ayscue. He denied doing m. 

Following the hearing on the show cause order, the court entered 
order in open oourt st Henderson on 7th day of March 1959, in 
pertinent part as follows: "After hearing the affidavit presented by 
plaintiff, and counsel for respondents failing to offer any affidavits, 
but after the testimony of all the witnesses offered by respondents 
and by counsel for respondents, and counsel having been heard, and 
upon consideration of all affidavits filed and the oral testimony of 
both respondents, and argument of counsel, the court now finds the 
following facb: 

"That Ned Thomas and Calvin Pegram by means of the Re- 
straining O d e r  being conspicuously posted on bulletin boards set 
75 feet on either side of each gate of the Henderson Cotton Mill, 
and two copies of said Restraining Order being posted on either 
side of the Vance County Court House door, and a copy thereof 
being published in the Henderson Daily Dispahch, a newspaper 
published in Vmce County, on February 14, 1959, and the con- 
tents having been publicized over the radio and copies thereof be- 
ing served on Local Union No. 584, Textile Workers Union of 
America, and that the said Ned Thomas and Calvin Pegram are 
members of Local No. 584, Textile Workers Union of America, 
and from the oral testimony by the said Ned Thomas and Calvin 
Pcgrarn in said cause that they had actual knowledge of the Re- 
straining Order issued by Judge William Y. Bickett on February 
13, 1959. 

"That as to Respondent, Ned Thomas, the Court finds a s  a 
fact that he wilfully, knowingly and intentionally violated the 
Restraining Order of February 13, 1959, by going to the home of 
Raymond Ayscue, an employee of Henderson Cotton Mills, who 
had been working in said mill continuously since February 16, 
1959, when the mills opened, in the night time, and threatening 
to kill him if he went to work in the Henderson Cotton Mill the 
next morning, thereby threatening and intimidating an employee 
of the Henderson Cotton Mill who was seeking to work in plain- 
tiff's plank. 
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"That as to Respondent Calvin Pegram, the court finds as a 
fact that he wilfully, knowingly and intentionally violated itihe 
Restraining Order of February 13, 1959, by going to the home of 
Raymond Ayscue, an employee of plaintiff Henderson Cotton 
Mills, who had been working in said mill continu;ously since Febru- 
ary 16, 1959, when the mill opened, in the night hime and threaten- 
ing to kill him if he went to work in the Henderson Cotton Mill the 
next morning, thereby threatening and intimidating an employee of 
Henderson Cotton Mills who was seeking to work in plainitiff's 
plant. 

"The court further finds that  the above acts were wilfully, know- 
ingly and intentionally committed by each of the Respondents for 
the purpose of intimidating and threatening a worker and an em- 
ployee of said Henderson Cobton Mills who was seeking to work in 
plaintiff's plant. 

"Now, Therefore, the Court does hereby find,, and It Is  Ordered 
and Adjudged that the Respondents Ned Thomas and Calvin Pegram 
and eaoh of them are in contempt of this Court for wilful and in- 
tentional violations of the Restraining Order issued by this Court 
on February 13, 1959. 

"It is Further Ordered, iidjudged and Decreed, that each of them 
be punished for the said contem~pt as follows: 

"Thsut Ned Thomas be confined to the common jail of Vance 
County, North Carolina, for a period of thirty (30) days and pay 
a fine in ,the sum of $250.00. 

"That Calvin Pegram be confined to the common jail of Vance 
County, North Carolina for a period of thirty (30) days and pay 
a fine in the sum of $2.50.00." 
Respondents and, each of them except (1) to the finding:: of fact 

and conclusions of law of the court, and (2) to the judgment against 
each of t.hem, and gave notice of appeal to  the  Supreme Court, and 
assign tlrror. 

Perry d2 Kittrell, Chas. P. Green, A. W .  Gholson, Jr., for plainti.#, 
appellee. 

W .  M .  Nicholson, James B. Ledford, James J. Randleman, I,. Glen 
Ledfmd for respondent appellants. 

WINBORNE, C. J. Here. as in case KO. 385, Ham-iet Cotton Mzlls v .  
Local Union No. 578, Textile Workers Union of  America (AFL-CIO)  
et  al . , 'd~te;218 and in No. 389, Henderson Cotton Mills v. Local Union 
No. 584, Texti le Workers Vnion of  rlmerica (AFL-CIO)  et al ,  ante. 



234 and in No. 893, Henderson Cotton Mills v. Local Union No. 584, 
Textile Workers Union of America (AFL-CIU) et al, ante, 240 all a t  
this term of Supreme Court, the exception quoted in the appeal entries 
is the only one appearing in the record. Natwithstanding this, ap- 
pellants, Respondents Ned Thomas and Calvin Pegram in their as- 
signments of error attempt to break this single exception into four 
parts and refer to four exceptions. 

It is noted that only two of these four assignmenhs of error are 
discussed in appellant's brief. The others therefore are deemed as 
abandoned. Rule 28 of the Rules of Practice in the Supreme Court, 
221 N.C. 544, ah p. 562, et seq. See also like ruling in case No. 389, 
Henderson Cotton hfills v. Local Union No. 584, Textile Workers 
L'nion of Americu (AFL-PIC)) et 01,  ante, 234 and cabr No. ::!j3, Hen- 
derson Cotton MiUs v. Local Union No. 584, Textile Workers Union of 
America (AFL-CIO) et al, ante, 240. 

And of the two assignments of error with respect to which discus- 
sion is made in appellant's brief it is contended that the Respondents, 
and each of them, were denied the right to face and cross-examine 
their accusers, contrary to the laws of the State of Nortrh Carolina. 
Here as in case No. 385, Harriett Cotton Mills v. Local Union No. 
678, Textile Workers Union of Amen'ca (AFL-CIO) et all ante, 218 and 
in case No. 393, Henderson Cotton Mills v. Local Union No. 584, Tex- 
tile Workers Union of America (AFL-CIO) et al, ante, 240 the Re- 
spondents did not objeot to the introduction of the atlidavib when offer- 
ed, nor did they move to strike !the evidence conhained therein, or any 
part of it; nor did they request am opportunity to examine Raymond 
Ayscue or  the Sheriff, the makers of the (affidavits or eilther of ithem; nor 
did #they except to  the order of Bickett, J., on the ground, wt forth in the 
assignment of error; and, therefore, on the authority of the opinion 
in case No. 385, referred to 'above, this assignment of elwr is overruled. 

-4ppellnnts' remaining assignment of error is b a d  on their general 
exception to Judge Bickett's order and tso the findings of fact and con- 
clusions of law. This exception is broadside, nnd therefore subject to 
denial. 

Nevertheless, a careful examination of the record reveals that the 
facts found by the court with respect to  the wilful violation of the 
restraining order by each of the respondents are supported by compe- 
tent evidence and such findings are binding upon appeal-as in case 
No. 389, referred t o  above, and decisiom there cited. Hence on d o r i -  
ty  hhereof, (as well aa of cases numbers 385 and 393, above referred to, 
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the order of Bickett, J., daked 7 March 1959, from which this appeal 
is taken, will be and it is hereby 

Affirmed. 

HIGGINS, J., not sitting. 

STATE v. GILBERT CLAYTON. 

(Filed 23 November, 1959.) 

1. Criminal Law § 14'3- 
Where defendant's statement of case on appeal is accepted by coun- 

sel for  the State and no objections o r  exceptions o r  countercase a re  
filed, defendant's statement of case on appeal becomes and constitutes 
&he case on appeal to the Supreme Court. 

a. Oourta § ll- 
The General Assembly has authority to  provide for  the establishment 

of counts inferior to the superior court, Constitution of North Carolina, 
Article IV, Sections 2 and 14, but since the effective date of Article 11, 
&kction 29 of the State Constitution. the General Assembly can do so 
only by general act. 

8. Crhimd Law 9 18- 
The  Recorder's Court of Vance County and the Superior Count have 

concurrent jurisdiction of prasecutions for the misdemeanors of assault 
with a deadly weapon and malicions injur;r to personal property. G.S 
7-84. 

Whene two courts have concurrent jurisdiction of certain offenses 
the court first exercising jurisdiction in n particular proseciit-ion obtains 
jurisdiction t o  the exclusion of the other. 

5. Same- 
Where the recorder's court of a county having concurrent jurisdiction 

wi th  ithe Superior Oourt of misdemeanors issues its warnant charging 
defendant with certain misdemeanors, but a nolle prosequi is entered 
in the recorder's court prior to plea, that  court losea jurisdiction and 
the State may proceed upon zxn indictment found in the Superior Court 
subsequent to the date of the entry of the nolle prosequi and defend- 
ant's motion in t h e  Superior Court to  remand to the recorder's court 
is properly denied. 

6. Ckiminal Law 9 28- 
A no& prosequi entered before arraignmeut iml plea will not support 

a plea of former jeopardy. 

7. Criminal Law 9: Property 3- 
Where the evidence is to the effect that  defendant was acting in con- 
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cert with others, that  the others blocked ~ i t h  their cars the car of the  
prosecuting witness, and that  defendant then threw a brick through 
the windshield of the car of the prosecuting witness, a n  instruction of 
(the court that  the offense of wanton ;and willful injury to personal 
property might be committed by one person acting alone, or might be 
jointly committed by two or  more persons aiding each other and acting 
together, cannot be held for  error. G.S. 14-160. 

4. Criminal Law 8 168- 
Assignments of error not set out in defendant's brief and in suppo& 

nf which no reason or argument is stabed or authority cited will be 
deemed abandoned. Rule 28. Rules of Practice in the Supreme Ooimt. 

HIGGIXP. J., not sitting. 

APPEAL by defendant from Mallard, J., 4 May 1959 Special Crim- 
inal Tenn, of V.isce. 

Criminal action h i d  upon a bill of indiotment containing two 
counts. The first count charges the defendant on 20 February 1959 
with an assa4ult wihh a deadly weapon, .to wit, a brilck about four inches 
long and two inches wide, on Frank Overby, Wadsher Redd and Char- 
lie Overby. G.S. 14-33. The second count charges the defendant on the 
same day and place, as alleged in rthe first count, with wantonly, wil- 
fully, and maliciously injuring the personal property, to  wit, an auto- 
mobile, of Frank Overby. G.S. 14-160. 

Plea: Not Guilty. Verdiat: Guilty ais charged. 
From  judgment,^ of imprieonment on bath counts, defendant ap- 

peals. 

Malcolm B. Seazc!ell, Attonley General, and T. W. Bruton, 'Assis- 
tant Attorney General, for the State. 

W. M. Nicholson, James B. Ledford, L. Glen Ledford and James 
.I. Randleman for defendant, appellant. 

PABEER, J. Before pleading to the bill of indictment, defendant 
moved ;that the case be remanded to the Recorder's Court of Vance 
County for trial, for the reason that  the Recorder's Court, of Vance 
County had first haken cognizance of the case, and that said Record- 
er's Coud had jurisdiction thereof to the exclusion of the Superior 
Court. The trial court denied the motion, andl defendant assigns this 
as emor. 

Service of defendant's statement of the case on appeal to the Su- 
preme Court was accepted by counsel for the State, and as counsel 
for khe State filed no objections or exceptions thereto, or any counter- 
case, defendant's ~t,at.ement of the oase on appeal became, and con- 
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stitutes the case on appeal to the Supreme Court. G.S. 1-282; Coral 
Gables, Inc. v. Ayres, 208 N.C. 426, 181 S.E. 263. 

In reference to the above motion, these facts appear from the case 
on appeal, and frorn a stipulation entered into between counsel for 
the State and the defendant: 

Prior to the convening of the 4 M~ay 1969 Special Criminal Term 
of the Superior Court of Vance County, a warrant was pending for 
trial in the Recorder's Court of Vance Counlty charging dtefendmt with 
the same offenses with which he is charged in the indictment upon 
which he was tried and convicted in the case sub judice. Defendant 
gave bond for his appearance in the Recorder's Court of Vance Coun- 
ty, and his case had been set for trial in that count. On the call of 
his csse for trial on the warrant in the Recorder's Court, defendant 
made a motion for a trial by jury, as provided for by Chapter 262, 
Public-Local Laws of North Carolina, Session 1917, relating to the 
Recorder's Coud of Vance County, and a t  that time, pursuant to 
Chapter 316, 1957 Session Laws of North Carolina, (an act regulating 
the demand for jury trials in criminal cases in the Recorder's Court 
of Vance County), deposited with the clerk of that court a fee of 
twenty dollars. 

On the afternoon of 4 May 1959 the State, without notice to de- 
fendant, took a nolle prosequi as  to the clase pending against defend- 
ant in the Recorder's Court of Vance County, and such an entry was 
made on the record of that  court. 

On the morning of 6 May 1959 the grand jury of Vancr County 
Superior Coud rdurned in open court as a true bill of indictment, 
the bill of indictment upon which defendant was tried and convicted 
in this case. 

Defendant has not requested a refund of the twenty dollars de- 
posited by him with the clerk of the Recorder's Court. However, it 
will be refunded to him at  the end of May 1959. 

Chapter 316, 1957 Sassion Laws of North Carolina, specifically pro- 
vides that "if the prosecuting officer shall enter a nolle prosequi, then 
said fee of twenty dollars ($20.00) shall he returned or repaid to the 
defendant." 

Chapter 158, Public-Local Laws of North Carolina, Session 1911, 
is an act whioh created and established a Recorder's Cowt to be dasig- 
nated as the Recorder's Couh of the Town of Henderson, for the trial 
of petty misdemeanors committed in the Town of Henderson, Hender- 
son Towmhip, Vance County. The General Assembly a t  the aame 
session amended Public-Local Act, Clhaipter 158, by enacting Public- 
Local Act, Chapter 614, which struck out of Public-Local Act, Chap- 
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ter 158, the designation of the Reoorder's Court and its limited &mi- 
torial jurisdiction in Vance County for the tri~al of petty misdemeanors, 
and inserted in lieu thereof words, which make Section One of Chap- 
ter 158 read as follows: "A special cou~rt for the )hrial of petty mis- 
demeanors committed in Vance County, and to be designated as t h e  
'Recorder's Court of Vance County, North Carolina,' is hereby creat- 
ed and established." We omit reference to the civil jurisdicition given 
by the Aots as immateri\al. 

Seotion (d) of Public-Local Aot, Chapter 158, as amended by Pub- 
lic-Local .4ct, Chapter 614, both Ads enacted in the 1911 Session of 
the General Assembly, gives to the Reoorder's Court of Vance County 
final, exclusive, original jurisdiction over a great number of crimlinal 
offemes, inter alia, assaulk and baktery wikh a deadly weapon and 
malicious injury t o  real or pemnal property, both of which sre mis- 
d e m o r s  in this jurididion. G.S. 14-33 and G.S. 14-160. Section (g) 
of Pu,blic-Local Act, Chapter 158, as amended by Public-Local Act. 
Chapter 614, provides that every pemon convicted in the Recorder's 
Court of Vance County shall have the right to appeal to the Superior 
Court of Vance County, and ulpan such appeal the trial in the Sn- 
perior Court shall be de novo. 

Sections 2 and 14 of Article IV of the North Carolina Constitution 
auhhorize the General Ammbly to provide for the esitrabliahmnb of 
courts inferior to the Superior Court. S. v.  Norman, 237 N.C. 205, 
74 S.E. 2d 602; Rhgne v. Lipscombe, 122 N.C. 650, 29 S.E. 57. This 
legisl~wtive power must now be exercised by the General Assembly 
through general a d s  because Section 29 of Article I1 of the State Con- 
stitution, which was adopted in 1916, specifies that "the General As- 
sembly shall not pass any local, private. or special act or resolution 
relating to the establishment of courts infcrior to the Superior Court." 

G.S. 7-64, which has been in force for many years, and was and i p  

applimble to Vance Counhy a t  all times relative to this case and now, 
reade: "Section 7-64. CONCURRENT JURISDICTION. - In all 
cases in which by statuite oniginal jurisdiction of crirnin~al actions has 
been, or may hemfter be, taken from the superior court and vested 
exclusively in c o u h  of inferior jurisdiction, such exclusive jurisdiction 
is hereby divested, and jurisdiction of such actions shall be concurr~nt 
and exercised by the court first taking oognizance thereof." 

The Recorder% Court of Vance County and the Superior Court of 
Vame County have ooncurrent jurisdiction over the two offenses 
charged, against the defendant. The Recorder's Count of Vance County 
having first ,taken cogniaance of rthese offenses, it is well settled it had 
juridtction thereof the exclusion of the Superior Court of Vance 
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County before the State made an entry of nolle prosequi in the case 
against the defendmt on the reoord of the Recorder's Count of Vance 
County. G.S. 7-64; S. v.  Reavis, 228 N.C. 18, 44 S.E. 2d 354. 

The question confronting us for decision is whether, m between the 
Rmrder ' s  Court of Vance County and the Superior Court of Vance 
Clounty, Courts of concurrent jurisdiction of the offenses of assault 
with s deadly weapon and malicious injury to perscxnal property, the 
Recorder's Court of Vance County in which the prosecution of the de- 
fendant for assault with a deadly weapon and inalicious injixy to per- 
sonal property was first instituted loses its juridiction by the entering 
before trial of a noUe prosequi therein on the record, of the Recorder's 
Court, so that  the Superior Court of Vance County may ithereafter 
acquire j~risdi~ution of the srame offenses. In  the consideration of this 
question, we are advertent to the Samiliar p~inciplc of law, specifically 
affirmed in G.S. 7-64 as to criminal actionls, that where cour,h have 
wncurrent jurisdiotion, hhe wurt fimt acquiring jurisdiction of a case 
or controvemy, its power being adequate to the administnatilon of com- 
plete justice, retains its jurisdiction of the case or controversy, and 
may dispose of the whole cme o r  cont.roversy, and no wur t  of co-or- 
dinate authority is I& liberty to  interfere with its afition. This princi- 
ple is essential to the orderly administration of the law, and is en- 
foroed ;to avoid unseemly, expensive, land dangerous conflicts of juris- 
diction and process. Childs v .  Martin, 69 N.C. 126; Haywood v. Hay- 
wood, 79 N.C. 42; S. v. Wll i ford,  91 N.C. 529; S. v .  Reavis, supra; 
14 Am. Jur., Courb, Sec. 243; 21 C.J.S., Courts, Sec. 492. 

An exhaustive examination on our pant has shown that  lthe carses 
m the subjeat are not numerous, and me nat entirely in h~armony. The 
most accurate statement we have found of the question for deckion 
is set forth in an annotatian in 117 A.L.R., page 424, (1935), which 
is not referred to  in ithe briefs of counsel for the State and for the de- 
fendant, and is as follows: 

"Aside from ithe question 'of former jeopardy, and in the absence 
of a statutory provision such as that  referred to above, the view 
finding the greater amount of judicial support is that  the coud 
which first acquired jurisdiction when a prosecution was com- 
menced therein loses such jurisdiction by the entering of a nolle 
prosequi, and that thereafter another prosecution miay be car- 
ried on in another court of co-ordinate jurisdiction. Rodgers v. 
State (1911) 101 Miss. 847, 58 So. 536; Chandler v .  State (1925) 
140 Miss. 524, 106 So. 265 (recognizing rule; dismissal entered 
by justice of peace in vaaatilon), followed in Bass v. State (1931) 
159 Miss. 132, 132 So. 830; Preston v .  State (1928) 109 Tex. 



Crim. Rep. 610, 6 S.W. (2d) 757; Epps v. State (1936) 130 Tex. 
Grim. Rep. 398, 94 S.W. (2d) 441; S T A T E  v. V A N  NESS (Vt.) 
(reported herewith) ante, 415. See alm United States v. Jones 
(1926) 7 Alaska, 378; State ex rel. Mitchell v. Court of  CofleywiUe 
(1927) 123 Kan. 774, 256 P. 804; State v. McNeill (1824) 10 N. 
C. (3 Hawks) 183. 
"Compare Coleman v. State (1904) 83 Miss. 290, 35 SO. 937, 64 
L.R.A. 807, 1 Ann. Gas. 406, infra." 

This annotation states i t  is not concerned with the subject of former 
jeopardy. The words quoted from the annotation "and in the absence 
of a s tatubry p~ovision such as lthat referred to above" have reference 
t o  some of the cases included in the (annotation "decided under n eta- 
tutory provision expressly making a dismissal of a prosecution for a 
mi&me~~lor a bar to andher prosecution for the same misdemeanor." 

Our caee of S.  v. McNeill, 10 N.C. 183, decided in 1824, is in aword 
wihh the majority view. These are the facts of this case: On 23 Sep- 
tember 1822, a warrant issued to apprehend the defendant', who was 
charged with having commitited an mau l6  and bat*. On 5 October 
1822, he entered into recognizance before a justice of t he peace t~ ap- 
pear a t  December T e m  1822 of Cumberland County Court, andl at  
that  term a bill of indictment was found, on which a no& prosequi 
was antered a t  the same term. At the item of Cumberland Superio~ 
Court whioh commenced on 28 O h b e r  1822, the bill of i n d i o t m t  in 
the cme sub judice was found against the defendant for the same of- 
fense, t o  which at Spring Term 1823 he pleaded his apprehension by 
warrant, and the finding of the bill in the county court, to which the 
solicitor for the S6ate replied the nolle prosequi, and defendianh demur- 
red. The Trial Judge ~smtained the demurrer, and gave judgment for 
the defendant, from which the State appealed. This Court reversed 
the lower court, and said in its opinion: 

"The Court i~s of opinion that a bill of indictimenh having been 
found against the defendant in the county court at D-bw 
sessions in 1822, for the same offense, is no defense against the 
present indickment in the Superior Court, inasmuch as ih &pea r s  
on the pleadings that  a nolle prosequi had been entered on the 
said first indictment prior to the time of pleading in this. That  
as  the effect of a nolle prosequi is cto put, the defendant, without 
day, upon that  indictment,, he ~ b w m e s  while he is so, amenable 
to another indictment in any court having jurisdictim of ~e of- 
fense; otherwise a nolle prosequi would operate as a bar to any 
other prosecution." 

The County Comt of Cumberland Counhy land the Superior Court of 
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Cumberland Counlty had concurrent jurisdiction over the offense wikh 
which McNeill was charged. S. v. Yarbrough, 8 N.C. 78 (1820). 

In Smithey v. State,  93 Miss. 257, 46 So. 410, the Court said S. v. 
Tisdale, 19 N.C. 159, is a case directly in point, and quoted from it, 
part of which quotation ils as follows: "Until he had ia day in court 
on that indictment, he was not vexatus thereby, and stood in rela- 
tion thereto on the same footing as if he had been put without day by 
a noLle prosequi cthereon, in which last aase it is laid down in iMcNeill's 
case that he would be amenable on another indicltment in any court 
having jurisdiotion of the offense." 

In Bottom v. State,  155 Ark. 113, 244 S.W. 334, on the rehearing, 
whioh was denied, this is said by the Chief ,Tustice speaking for the 
Court : 

"Our attention its now called to a decision of the Supreme Court 
of Mississippi in Coleman v. State,  83 Miss. 290, 35 South. 937, 
64 L.R.A. 807, 1 Ann. Cas. 406, holding, under a staitute confer- 
ring concurrent jurisdiction on lthe courts of two counties, juris- 
diction acquired by one of the counties cannot be relinquished or 
abandoned, SQ as to permit the assumption of jurisdiction by a 
cowit in the other county. The d~oc~trine of that  case does not seem 
to us to  be sound, nor does it find support in any other authori- 
hiss. In fact, the case appears to be in clonflict with later decisions 
of the same court. In .the case of Podgers v. State,  101 Miss. 847, 
.58 South. 536, after stating the rule to be that, 'where concurrent 
jurisdiction is vested in two courts, the court first acquiring juris- 
diction acquires exclusive jurisdiotion,' it was said: 
" 'The reason of the rule is to prevent confusion and oonfli& in 
jurisdiction, and to prevent a person from being twice tried for 
the same offense, but no defendant has a vested right to be (tried 
in any particular court of concurrent jurisdidion. When one court 
of ooncurrennlt jurisdiction has acquired jurisdiction and volun- 
tarily relinquishes it by a nollc pros. or dismissal of the case, 
there can be no legal or logical reason for preventing the other 
court from proceeding under such circumstances; there can be 
no confusion or conflict between the courts for the reafion that 
only one court then has jurisdiction, or i~s trying to exercise it.' 
"See, also, State v. McNeill, 10 N.C. 183: State v. Tisdale. 19 h' 
C. 159; 16 Corpus Juris, p. 148." 

The Miiwissippi oases of Rodgers and Coleman are cited in the ,4.I, K 
quotation from which we have quoted above. 

In S. v. Norris, 206 N.C. 191, 173 S.E. 14, the defendant was tried 
in lthe Superior Court on a bill of indictment found against him by the 
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Grand Jury a t  the January Term 1933 of the Superior Court of Co- 
lumbus County charging him with the unlawful sale, possesion, &., 
of intoxicating liquor. The term a t  which the indictment was found 
appears in the record of the case on file in the office of the Clerk of 
this Court. Defendant entered a plea of not guilky a d  a plea of fm- 
er jeopardy. On his plea of flormer jeopardy "defendank offered and 
the State admitted in evidence judgment docket No. 4, county re- 
corder's court, Columburs County, judgment No. 4214, which reads 
as follows: State v. W. C. and Jetty Norris, 11 O~tober 1932; N. P. 
Docketed 11 October, 1932. The notation 'N. P.' was admiktd by the 
State to indicate a nolle prosequi." The defendlant moved that the 
jury be instructed, upon all the evidence, that ais a mabter of law the 
defendant should be discharged as having been placed in jeopardy 
in the trial in the recorder's court. Motion overruled, and defendant 
excepted. From a verdict of guilrty and judgment imlposed thereon, 
d e f a n h t  appeals. From the opinion of the Court i t  appears that 
the Recorder's Court for Columbus County was created by authori- 
ty of Chapter 27, &u&, Art. 19, County Recorders' C o d ,  C. S. 
1563. C. S. 1567 gave th~at m u d  exclusive original jurisdiction of 
the offmes with which defendant is charged. At all times relevant to 
the case C.S. 1437 (now G.S. 7-64) was applicable to Columbus Coun- 
ty - statute as to concurrmh jurisdiction. The C'ourt in overruling 
defendant's mation thah the jury be inetructed as a matter of law 
upon all the evidence that the defendlant shouldl be discharged as 
having been placed in jeopardy in the Recorder's Court, said: 

"In S. v. Thornton, 35 N.C. 256 (257-258): 'A nolle prosequi in 
criminal proceedings, is nothing but a declaration, on the part 
of the prosecuting officer, that he will not at  that time prosecute 
the suit further. Its effect is to put the defendlant without day- 
that is. he is discharged and permi~tted to leave the court, with- 
out ent.ering into a recognizance to appear at  any other time- 
1 Ch. Cr. L., 480; but i t  does not operate as an acquittal, for 
he may afterwards be again indiictsd for the same offense, or 
fresh process may be issued against him upon hhe same indict- 
ment, and he be tried upon it. 6 Md., 261; 1 Sal., 21.' S. v. 
Smith, 129 N.C. 546; 8. v. Faggart, 170 N.C. 737 (744) ; Willcin- 
son v. Wilkinson, 159 N.C., 265." 

I t  seems clear that thh  Court thought the Superior Court h d  juris- 
diction by reawn of ithe entry of the nolle prosequi in the Recorder's 
Court, in that it did not dismiss the action ex mero motu, for, in the 
absence of objection, this Court will ex mero motu take notice of lack 
of jurisdiction, and stop the proceeding. Baker v. Varser, 239 N.C. 



N.C.] FALL TERM, 1959. 269 

180,79 S.E. 2d 757, where many oases are cited; S. v. Jones, 227 N.C. 
94, 40 S.E. 2d 700. 

In 8. v. Dennington, 145 A. 2d 80 (Superior Court of Delaware, 24 
September 1958), the opinion states: "The basic point for decision 
is whether the &a.te, having brought and later nolle prossed a crim- 
inal charge in one Court, may thereafter prosecute the same defend- 
an6 upon the same charge in another Court of concurrent jurisdiction 
without consent of the defendant and without disclosing any reason 
for so doing." The opinion answered the point for decision Yes, and 
said : 

"Of course, the problem now before this Court is not primarily 
whether the nolle prosequis were properly entered but rather 
whether the &ate can prosecute here after having entered those 
nolle prosequis without giving any reasons therefor. There are 
few reported cases dealing with the precise point raised here. The 
majority of them are adverse to the position taken by the de- 
fendmts, unlea some statute is involved. Illustrations of these 
decidons are Rodgers 2). State, 101 hliss. 847, 58 So. 536; Preston 
v. State, 109 Tex. Cr. R. 610, 6 S.W. 2d 757; State v. Van Ness, 
109 Vt. 392, 199 A. 759, 117 A.L.R. 415; State ex rel. Mitchell v. 
Cmr t  of Cofleyville, 123 IGm. 774, 256 P. 801. The cases are col- 
lected and diwussed in 117 A.L.R. 423. 
"Perhaps, the strongest case in defendants' favor is State v. Mi- 
luno, 138 La. 989, 71 So. 131. There i t  was conceded that  the only 
purpose of the Didriot Attorney was to  transfer the case from 
the first Court, which had taken jurisdiction, to the second, Court. 
The Supreme Court pointed out that  there was no provision in 
the law for the transfer of a criminal action from the one Court 
(to the other and said that the action t1:~ken was mmely an attempt 
b accomplish indirectly what could not be done directly. In Del- 
a w m ,  there is likewise no statute for the transfer of a criminal 
action from the Common Pleals Court of Kent County to the 
Superior Court. The opinion in the Milano case relies principally 
upon Coleman v. State, 83 Miss. 290, 35 So. 937, 64 L.R.A. 807, 
and Ex parte Baldwin, 69 Iowa 502, 29 N.W. 428. A careful read- 
ing of the Baldwin case shows t,hat i t  is in fact authority only 
for the proposition that, where two Courts in different counties 
have concurrent jurisdiction over a matter, the one in which suit 
is first brought will retain its corkrol t o  tlhe exclusion of the other. 
We cannot quarrel with that holdling but i t  is hard to understand 
its significance here, for the entry of the nolle prosequi terminated 
all proceedings in the Court of Common Pleas. That. leaves no 
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question of double jeopardy or of mnflich of jurisdiction. State ea: 
rel. Mitchell v. Court of Coffeyville, supra; Rodgers v .  State, 
*?".a. 
"In the Coleman ease, supra, the dwision wlas expressly based 
upon a statute dealing with crimes oommmoed in one County 
amd completed in another. This statute was interpreted as re- 
quiring the pmsecuhion to be oarried through in lthe County in 
whioh tany action w first iraliituited. Obviously, because of lthe 
effect of the statute, the decision wan not based upon the com- 
mon Law. Whatever may have been said in thah opinion as sup- 
p d i n g  the view taken by rthe Louisiana Court in State v. Milano, 
it is clearly no longer the l~aw of Miwiwippi, independently of 
htatuite. See Rodgers v. State, supra, and Chandler v. State, 140 
Miss. 524, 106 So. 265, wherein the Cou& recognized the rule of 
the Rodgers case. 
"Alw cited in the Milano opinion are two Kansas decisions, State 
21. Chinault, 55 Kan. 326, 40 P. 662, ~ m d  State v. Brannon, 6 Kan. 
.2pp. 765, 50 P. 986. The law of Kansas, however, a s  anlnounwd 
in the more recent case of State ex rel. Mitchell v. Court of Coffey- 
d l e ,  supra, is directly opposed to [the Milano holding. 
"Without further discussion of the authorities, I will simply say 
thlait I consider the majority rule t o  be the proper one, except as 
it may be nffeated by stiatute. Fear has been expressed t h d  this 
rule permits an Attolrney General to cause great harassment to 
R man by taking him back and forth between two courts m un- 
limited number of times. It is believed that  this p k b i l i t y  is 
more theoretical than real. I am sahisfied that  hhe Courts are not 
powerless tjo put a stop to such hsraslsment, should the ocmion 
arise." 

In  16 C. J., Wrninal Law, page 437, note 1, S. v. Williford, 91 N. 
C. 529, is cited to sustain the principle that "the %ate cannot, a f k r  
filing an indiotmed or information in a court having jurisdiction, en- 
ter a nolle prosequi and file an indiotment or information ch~arging the 
same crime in another court having concurrent jurildiotion." The 
Williford case is no authority for such :t statement: in that  caw no 
nolle prosequi was entered. Note 1 also cites as authority Coleman v. 
State, 83 Miss. 290, 35 So. 937, 64 L.R.A. 807, 1 Ann. Oas. 406, which 
appears ko be in conflict with ladm decisions of that Court,, as aet 
forth above; S. v. Milano, 138 La. 989, 71 So. 131; Ex Parte Baldwin, 
69 Iowa 502, 29 N.W. 428; two K a n ~ a s  decisions, all huesed  in 
S. v. Dennington, supra, and the ewly W i w m i n  case of S. v. Pauley, 
12 Wis. 537. No nolle prosequi was entered in the Pauley. caw. It 
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merely holds, so far as relevant here, that where a mortal blow is 
struck in one county, and death ensues therefrom in aindher, &at 
court, in either county, which first takes cognizance of the offme,  
has exclu+ive jurisdiction thereof, and no ather court can acquire m y  
jurisdiction of it, excepit by a change of venue, as provided by &a- 
tuite. Of all the cams cited by C. J. to support the quoted statement 
from 16 C. J., page 437, i t  seems now, by r m n  of later decisiolns in 
Miasissippi, and a later decision in K~ansm, such at~ttement i~s sup- 
ported only by S. v. Milano, 138 La. 989, 71 So. 131. 

The same statement quated flrom 16 C. J., page 437, is repeated in 
22 C.J.S., Orimirual Law, page 711, whilch cites in support thereef, 
S. v. Mikmo, supra, 16 C. J., page 437, note 1, md one addiition'al case, 
Friend v .  State, Md., 2 A 2d 430 (1938). These are ithe fack  in the 
Friend w e :  Defendant wais tried, convioted, land sentenced by a 
Justice of the Peace Cuurt for Caroline County on a warrant charg- 
ing him with receiving stolen goods under the value of $25.00, know- 
ing them to have been stolen. From bhe mnknoe, defend'ant appealed 
to rthe Cicui t  Court. The Justioe of the Peace for Camline Ciounty 
had j d f o t i o n  eoncurrerut with the Circuit Court to try the offense 
charged. While Ithe appeal wm pendi'ng in rthe Ci~cui t  Court, the 
Grand Jury of the Circuit Court found tan indiotment against the de- 
fendant for the same offense for which defendant was tried by the 
Justice of the Peace. AEter the indiotment was found rthe State's At- 
tomey enentered a nolle prosequi of the cme pendling on the appeal. De- 
fendant was tried m d  convicted on the indictment found in the a r -  
cuik Cob, and from an adverse judgment appealed. The Court of 
A p p $  held that when the indictment was found, the case stood on 
the tappal h k e t  for trial, by order of the defendant, and the State 
bad no authority ito dismiss rthis appeal, th& was the right of the 
a m m d ,  m d  had he seen fit to exercise it the Magidrate'& judgment 
and sentence would have stood, that  the entry of the nolle prosequi 
under the f ads  of the case was improper land ineffective, and left un- 
diqmsed of defendant's c a e  on appeal, and his trial and conviction 
in the Oircuit Count for the same offense placed defendant in double 
jleopamly. The judgment of trhe Oircuit Court was reversed. The a u r t  
of Appedls in i h  opinion makes no reference to any of the cases we 
have cited above deciding the exaot question we are coneid~ring. This 
o w  is clearly nat in poi& here. 

The dateanent we have quoted from 16 C. J., page 437, and whkh 
is repeated in 22 C.J.S., page 711, represents a t  the pmenrt time the 
view of a distinct minority of the Counts thalt have dwidededl the pre- 
cise question before us, which view, in our opinion, is unsound. 
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In S. v. Van Ness, 109 V,t. 392, 199 A. 759, 117 A.L.R. 415, (1938), 
bhe Supreme Court of Vermont has this to say about the cases cited 
to rsupport tihe quotation we have made from 16 C. J., page 437: "We 
are not impressed wihh itheir reasoning and are not conitent with their 
conclueions. The rule ladopted seems to us to be unnecessarily and un- 
rawonably restridive." In  trhe Van i2'ess ome the Court held that Ghe 
inwtihution in one oount of a criminal prosecution as to which a nolle 
prosequi was subsequently filed does not miake It improper for anothe~ 
murt of o o n c u m t  juridiotion to take jurid~ction of m informahion 
ahanging the identioaJ offense forming the mbj& of ithe first pn>secu- 
tion. 

Defendant entered no plea in the Recorder's Ciount of Vlance County, 
and no trial there was lhad of his case. At the time defendant was tried 
in ithe Superior Oourt, hhe Recarder's Count of Vance County had dis- 
niiseeri  he case from its docket by the entry of a nolle prosequi on its 
r d ,  and was making no effort to claim or exerciise juridiction of 
the m. Defendant very prolperly makes no conten6ion that he was 
placed 'in jeopardy in the Reomder's Court of Vmce County. 

It  ir, our opinion, thah when before trilal a nolle prosequi was en- 
tered ulpn the r d  of the Recorder'e Court of Vance Chunky in 
the o m  pending in 6 h d  Court against the defendant, khat Count 
lost juria&otion, and thtah thmeaiter the State could institute and 
a a u v  on m indictment and pmcut ion  against ithe defendant for the 
same offenses in .the Superior Court of Vance County, a Court of 
concurrenit jurilsdiction over these offenses witih the Recorderb Court 
of Vance Oounty, which opinion is in accord with the decisions of a 
large majority of the Courts deciding the same precise question, and 
with our decision of S. v. McllTeill, and is a sound and better view. 
The cases ~elied on by defendant have been dudied, and are clearly 
distinguislnable. The Trial Court properly denied defendant's motion, 
to remad  the case to ithe Recordler's Court of Vance h n h y  for trial. 

The only ather assignment of error brought forward and discussed 
in +he brief is this: The Court erred in charging the jury as follows: 
"The offense of wantan and willful injury to personal property under 
this ) M u t e  may be committed by one pemn lacking alone, or it may 
be joiably commitited by two or more pensons aiding each &her and 
rtcthg together." 

The State's evidence [tends to show these f ~ ~ ,  so far as this as- 
signment of error is concerned: On 20 Febmary 1959 Bxwbher Re&, 
Frank Overby and Charlie Overby left the Hidat-Hendemon Catctan 
RlIill in Hendemon in an a~utomobile, the propenty of Fnank Overby. 
In the street their automobile was blocked by lautonlobiles, and they 
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had (to ebp.  Abouk 25 people were in the vioinity of #their auitombile, 
when the brick was thrown. Bradehw Redd, a witmess for the Shte, 
pohted lhhe defendanit ouk in hhe csurtroom, and testified: "He (ithe 
defmdaat) picked up a brick, land wid, 'you g.d. s. o. b.k, I will get 
you,' and threw the brick right t h u g h  the win&hield." Frank Over- 
by, a wictnass far the State, testified to the effect hhah a man driving 
a 1955 Fmd got out, and threw a brick t>hrough tthe windshield of his 
.automobile, breaking i t  out, that he icould nlot [swear i t  was the de- 
fend&. Oharlie Overby, a w;itness for rthe Strake, testified: "We came 
out of (the mill gate, took a lefh rturn and a 1955 Ford got in front of 
UB, d Gilbwt Clayton got beb'id us. When $hey did that we took a 
Fight tun and went m u n d  lthe bZock md headed back to the mill gate; 
and when we got back, Gillbent Cliayitorll came in from hhe right and 
some mare cars oame from the left and blocked us, and la 1952 or 
1953 Ford came in behind us. Gilbert got out of his car m d  said, ' R e  
will get &he sons of titohes,' and thah is when he pilcked up the brick 
d threw i t  though the windshield. &adsher Reddl was driving the 
om." 

I n  S. v. Martin, 141 N.C. 832, 53 S.E. 874, the Court mid in respect 
to the offense of wanton and willful injury to psnsonal property: "\Ire 
do not perceive, . . . why the (orilgixnal defendanb could not have jaint- 
ly mdltrted the offeme, one doing ithe act and ihhe other, as prinu- 
pal, aiding and ab&ing him, o r  p d o i p a t i n g  with him." In S.  v .  
Hobbs, 216 N.C. 14 ,3  S.E. M 431, bhe Court said: "The court c l w g d  
Ohe jury in effed that if the defendanrt intentiionally threw a brick 
at  hhe prosecubing witness and struck and broke the windshield of 
the itruck he was driving, (although he may not have &ricken the wit- 
ness the defendant was guilty of an assault with a deadly weapon, 
and further, Qhlat if fhe defendlant was  personally prmenlt aiding, abet- 
ting and encouraging anather, who intentilonally threm. a M c k  at the  
proseculting witness and broke the windshield of the .truck he was 
&ving, he was guilty of an a~ssarult with s deadly weapon. This was 
a mrreat statement of the llaw applicable to the facts which the evi- 
d a m  for the State 'tended to  establish." The assignmcnk of error to 
the oharge is ovemled. 

The other assiignmenths of error in the reoord are not set out in dc- 
fendank's 'brief, amd in support of whkh no reason or argument is 
y t r a k d  lor authority cited, and, therefore, ithey will be taken as aband- 
oned by defend&. Rule 28, Rules of Practice in the Supreme C o ~ r t .  
221 N.C. 544, 563; S. 2). Bunton, 247 N.C. 510, 101 S.E. 2dr 454; S. 2,. 

Atkins, 242 N.C 294, 87 S.E. 2d 507; S. v .  Cox, 217 N.C. 177, 7 S.E. 



2d 473; S. v Lea, 203 N.C. 13, 164 S.E. 737; S. v. Bryson, 173 N.C. 
803,92 S.E. 698; S. v. Smith, 164 N.C. 475, 79 S.E. 979. 

Defandazlt was wnknced to imprisonment on each count in the in- 
dlotmmt, both sentences to  begin a t  the expirahon of the service of 
the imprisonment sentence imposed upon defendant a t  the siame term 
of Coud for the offenee of engaging in a riot in Case No. 3478. Case 
No. 3478 was decided this day, S. v. Moseley (the defendant h e ~ e  is 
one of the defendants in that  case) post, 285, 111 S.E. 2d 299, and 
no error was found in lthe trial. 

In the instant case there is plenary evidence to carry the case .to 
the jury, and to suppwt the verdict. Defendant makes no contention 
in his brief that any evidence was improperly admitted or excluded, 
or that  any of his constitutional rights either under the State or 
United States Constitution were violated in the trial below. No prej- 
udicial m r  in the charge is shown. The sentences imposed are well 
within the limits authorized by the applicable statutes. 

No error. 

HIGGINS, J., not sitting. 

STATE V.  HILTON PhRRISH. 

(Filed 25 Nowmher, 1959.) 

1. Criminal L&w 8 16- 
The Recorder's Court of Vance County and the Superior Count have 

concurrent jurisdiction of prosecutions for the misdemeanors of assault 
with a deadly weapon and malicious injury to personal property. G.8 
7-64. 

2. Oriminal Law 8 16- 
Where the recorder's court of a county having concurrent jurisdiction 

with the Superior Court of misdemeawm issues its warrant charging 
defendant with certain misdemeanors, but a ~tolle prosequi is entered in 
the recorder's court prior to plea, that  court loses jurisdiction and the 
State may proceed upon a n  indictment found in the Superior Court sub- 
sequent to the date of the entry of the nolle prosequi, and defendant's 
motion in, the Superior Court to remand to the recorder's court is proper- 
ly denied. 

8. Crimfnsl Law 8 101- 
If there is any substantial evidence, direct or circumstantial, or both. 
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tending to prove each material element of the offense charged, i t  is s a -  
dent to withatand motion to noneuit, It being for the jury to de@rmine 
in regard to ci~rcumstantial evidence whether it  tands to prove guilt be- 
yond a reasonable doubt and excludes every reasonable hypothesis of 
innocence. 

4. Assault and Battery g 14: Property § :+ 
Testimony of the driver of a car  that  a s  he was driving through a 

group on either side of a street his car  was hit by several objects, re- 
sulting in apprwiable damage, together with testimony of au occupant 
of the car that  the car was etruck two times on the occasion in ques- 
tion, and testimony of a n  officer that  he  recognizd defendant and saw 
the defendant throw a rock when the defendant was about twenty feet 
from !the car, and heard the following thump, although he did not see 
the rock hit the car, is held suf8cient to be submitted to  the jury on 
,the oharge of assault with a dea~dly wsnpon and the charge of malicions 
injury to personal property. 

5. aaniaal Law g 9: Property § 3- 
Where the evidence is to the effect that  defendant was acting in con- 

cent with others, that  the others blocked with their cars the ca r  of the 
prosecuting witness, and that  defendallit then threw a brick through the 
windshield of the ca r  of the prosecuting witness, a n  instruction of the 
c a r t  that the offense of wanton and willful i n j u q  to personal property 
might be commitited by one person acting alone. or might be jointly 
committed by two or  more pelmns aiding each other nnd acting toge th~r .  
cannot be held for  error. G.S. 14160. 

An assignment of error not set out in the brief and in  support of 
which no reason or argument is stated o r  authority cited will be deemed 
abandoned. Rule 28, Rules of Practice in the Supreme Court. 

H~oorns,  J., not sitting. 

APPEAL by defendant from Mallard, J., 4 May 1959 Special Crim- 
inal Term, of VANCE. 

Cniminal action tried upon a bill of indictment containing two 
counb. The first munt charges the defendant on 26 February 1959 
with an assault with a deadly weapon, to wit, a large mck approxi- 
miding eight inches in diameter, on Thomas D. Peck. G.S. 14-33. The 
second wunt  charges the defendant on the same day and place, as 
alleged in the first count,, with wantonly, willfully, and malkiously 
ioqjwing the personal property, t o  wirt, a 1950 Ponhiac autom~obile, of 
Thoma D. Peck. G.S. 14-1 60. 
Plea: Not Guilty. Verdict: Guilhy as charged. 
From la judgment of imprisonment of twelve months on w h  count 

in the indiotment, [the senttence on the first munt to begin a t  the ex- 
piration of sentence this day imposed in C~UK NO. 3400, and tihe 
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sermteme on the m n d  count t o  run ooncurreatly with the sentence 
m the first count, defendant appeals. 

Malcolm B. Seawell, Attorney General, and T. W .  Bruton, Assistant 
A t t o w  General, for the State. 

W.  M. Nicholson, James B. Ledford, James J .  Randleman and I,. 
Glen Ledford for defendant, appellant. 

PARKER, J. Before pleading to the bill of indictment, defendant 
moved thah cthe oase be remanded to the Recorder's Coul.t of Vance 
County for trial, for the r e m n  that the Recorder's Court of Vmce 
C ~ u n t y  *had first taken cogni~ance of the case, and that  said Record- 
er's UolKt had jurisdiction thereof to  the exclusion of the Superior 
C o d .  The trial court denied thils motion, and defendant assigns this 
as e m r .  

Counsel for the State !and the defendan$ agreed upon the case on 
appeal. 

I n  reference to the above motion, these f a d s  appear from .the agreed 
case on appeal, and from a stipulisttion entered into between counsel 
for *he State and defendant: 

Prior to the convening of the 4 May 1959 Special Criminal Term 
of khe Superior Coud of Vance County, a warrant was pending for 
trial in the Recorder's Court of Vance County charging defendant 
with the same offensas with which he is charged in the indictment 
upon wthich he wm tried and convicted in the case sub judice. De- 
fendant gave bond for his appearance in the Recorder's Court of 
V m w  County to answer the charges in the warrant issued against 
him, had requested a jury trial in that  oowt, and had made the re- 
quired deposit for a jury. At 3:35 p. m. on 4 May 1959, without any 
n d c e  to defendant, the State before trial of rthe oase against defend- 
ant in the Recorder's Cowt  of Vance County entered a nolle prosequi 
upon the record of the Recorder's Court of Vance County. At 3:45 
p. m. on 4 May 1959 the Grand Jury of the Supexior Oourt of Vance 
Ooumty returned the bill of indictment in this case. 

The Recorder's Court of Vance County and bhe Superior Court of 
Vmce Clounty had concurrent jurisdiction of the offenses charged, the 
jurisdidon to be exercised by the Court fir& baking cogniamce there- 
of. Chapter 158, Section (d) ,  Public-Looal Laws of North Carolina, 
Session 1911, as amended by Chapter 614, Public-Loaal Laws of North 
Carolina, Session 1911; G.S. 7-64. 

Defendant very properly makes no contention that  he was placed 
in j w p r d y  in the Recorder's Court of Bance County. S. v. C'layton. 
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ante, 261, 111 S.E. 2d 299, decided this day, is directly in point, 
and u p  the authority of that  cme defendant's d g n m e n t  of error 
to the refusal of the trial count to remand the c w  to the Recorder's 
Court of Vance County for tarial is overruled. 

Defend'ant assigm rn error the refusal of the t.rial court to allow 
his m&m for judgrnenit of nonsuit made a t  the close of the State's 
evidence: defendant offered no evidence. 

The State's evidence tends to show the following facts: Thon~as D. 
Peck has been a resident of Henderson for 25 years. He knows the 
defendanit. About 9:00 a. m. on 26 February 1959, he eaF defendant 
at the cast side of Harriet Coltton Mill No. 1 on Harriet Sheet &and- 
ing bdween the street and the mill's premises. He wa5 one of a group 
of 10 or 15 or more persons gathered in the area a t  the eaed end of the 
mill an Harriet Stred. Some of the group were on the mill sjde of 
the skeet, and othem were on the other side, to the right and left of 
Peck, when he drove his 1950 Poatiac automobile through the p u p  
to see an employee about coming to work. Defendant waitched Peck 
a s  he drove by. Peck ~stoppedr a t  Mwcus Davis' house, and blew his 
ham. Davis did not come out, so Peck turned around, and came back 
through the group. Peck testified: "My car wm hit by a couple of 
heavy objects one foot above the rear glass and right rear fender. On 
the itop of the car was a couple of dents which took the paint off. 
The blow thah hit on the side flattened out a piece of chrome that 
ran along tihe rear fender. It chipped the paint off and made an inden- 
tation into the metal of ;the car. When I stopped my car I saw rock 
and bricks out  in the streek, several of them. It was +hen that my oar 
waa hit .s foot above the rear glass and on the righit fender. I did not 

the objects that struck my car. The one on top made a couple of 
d e n !  m d  kook paint off. It mould be hard to estimate the d@h of 
the indentiation. The one that  hit the car on the side flattened out the 
piece of chrome tihat runs pwallel to the ground abmg the fender of 
my 1950 Pontiac. It, w w  flahtened ourt about an inoh and a Wf. I 
stol>ped h car about 25, maybe 50 fcet from the group and got out 
to imp& bhe damage, but I didn't see lakl of the injuries until I park- 
ed the car back in the mill lot. I saw the one on ,top t*hen end i t  was 
them I knew i t  had been hit on top. When I stopped the car on Har- 
riet S W  I saw some rocks and bricks, maybe three of them. They 
were off bo the wide of my clm. MI-. Ollie Hanis was with me in the 
seart beside me. I w m  driving so I don't know w h t  P& wm doing 
when my car wias &ruck." On crans-exailaincution Peok lMified:  "llhe 
rocks I saw in the street were approximately 50 feet fmm where my 
car was struck." On redirwt examination, he tastified: "The mks 
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were lying in the area where I was hit in relrartionship Q the cmwd, lthait 
is, hhey were in fmnt of bhe crowd. I'd estimate I w s  less t h m  10 feet 
from lthc persow in that  crowd on both sides, when my car was struck." 

H m l d  U. Watkins, a polioe officer of Henderson and a witness for 
the S k i ,  htified: "When Mr. Peckk car came beck up We &met 
Mr. f i n i s h  darted quickly between two cars parked end #to end in 
fmnrt, of one and behind the other. By darted I mean from the side of 
the ~aubom~obile next to the stmet or in lthe street. He moved fast. He 
was moving faster than walking but not exactly running, a fas t  gait, 
away from the street, toward ithe mill fence. He movdr itoward the 
mill fern whioh put him on the iolrpmite side of the vehicle from the 
side he was on. H e  ducked momentarily land as Mr. Peckls car passed 
he thww a rock about the size (of my fist. I saw i t  in his hand, I saw 
i t  leave his hand and tnaveling through +he air. I did not see i t  hit the 
car but I haard a thump. I eaw Mr. Peck apply his brakes and &top 
his tautomobile. . . . After he threw thc aock Pami& walked on back 
up to Alexander Avenue .toward W. E. Ramsey's store, in f ~ o n t  of lthe 
mill. Mr. Peck stopped beside where we were parked and we told him 
we saw what happened. I didn'lt see the rock after i t  struck the auto- 
mobile, and I don't know where Pa r i sh  got it. The first I saw i t  w,w 
in his h a d .  He was about 20 feet a t  m~ast from the car when he threw 
tihe m k .  The others in the orowd stayed on the sheet side of the 
parked cars when Paniish ducked behind them." 

Ollie Harris, who wss riding with Peck, testified ais a witness for 
the State: "I don't know whlat hit his oar, but something hit it. I 
can't say which side of the car i t  hit. I dridn'lt get mlt. I say two wme- 
things hit the oar." He testified on cnow-examination: "I am sure 
Dhe car mas struck two times, 'one on the right and one on the left." 

This is said in S. v. Stephens, 244 N.C. 380, 93 S.E. 2d 431: "We 
are ladvertent to &he intimation in some of the deaisicms involving cir- 
c u d a n t i a l  evidence Dhat t o  withstand a motion for nonsuit the cir- 
cumstances mu& be inconsistenit with innocence and mu& exolude 
every reasonable hypothesis except that of guilt. We think %he cor- 
rect rule is given in S. v. Simmons, 240 N.C. 780, 83 S.E. 2d 904, 
quoting from S. v. Johnson, 199 N.C. 429, 154 S.E. 730: 'If there be 
any evidence tending to prove the h o t  in issue or whiah reasonably 
aonduces Ito ibs conclusion a s  a fairly logiaal an$ legitimate deduction, 
and not merely such w raises a suspicion or conjeature in regard to 
it, ithe aase ahodd be submitted t o  the jury.' The above is mother way 
of eaying there m& be substantiial evidence of all m~aterial elements 
of the offense to with&and the motion to ddlsimiss. Ilt is immatmial 
whether the substantid evidence is chumstantla1 or dire&, or both. 
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To hold that the court must grant a motion to dismiss unless, in the 
opinion of the count, tlhe evidence excludes every reasonable hypothesis 
of innocence would in effect constitute the presiding judge the trier of 
the facts. Substantial evidence of guilt is required before the court 
can send the case to the jury. Proof of guilt beyond tl reasonable 
doubt is required before the jury can convict. What is substantial 
evidence is a question of law for the court. What thait evidence proves 
or fails to prove is a question of fact for the jury." 

In 8. V .  Hobbs, 216 N.C. 14, 3 S.E. 2d 431, the State's evidence 
tended to show these facts: Willard Jackson was driving an oil truck 
on the public highway between Wilmington and Charlotte. He racog- 
nized the defendant, and saw him in company with another man whom 
he did1 not reco,pize. He testified: "They made a motion to throw 
something and just a t  that time I threw up my hand over my face, 
and something busied my windshield. I don't know whether i t  wais a 
brick or a rock or what, but. i t  broke the windshield to the righk of 
the center. . . . I do not know whieh one actually threw the brick ar 
rock or whatever i t  was; both motioned. Both men made a throwing 
motion with the arm. . . . I did not stop t o  investigate." Defendant 
was tried on appeal in the Superior Court on a warrant that charged 
him with assaulting Willard Jackson with a deadly mreapn, to wit, 
a brick. Defendant assigned as error the refusal of the trial court to 
grant his motion for judgment of nonsuit made aflkr all the evidence 
in the case was concluded. This Court said this assignment of error 
cannot be sustained. The tzial court charged the jury in effect: "That 
if the defendant intentionally threw a brick at the prosecuting wit- 
ness and struck and broke the windshield of the truck he wae driv- 
ing, although he may not have stricken the witness, ithe defendrant, w w  
guilty of an assault with a deadly weapon. and further, that if the 
defendant was personally present aiding, abetting and encouraging 
another, who intentionally threw a brick ah the prosecuting witness 
and broke the windshield of the truck he was driving, he was guilty 
of an assault with a deadly weapon." This Court mid: "This was a 
correct stahement of the law applicable to the f a d s  which the evi- 
dence for khe %ate tended to e s t a b l i ~ h . ~  

In considering the motion for judgment of nonsuit to  the first 
count in the indictment, the fact, that in the inatant claw the Sitarte's 
evidence tends to show that Peck's aut~omobile was struck by a rock 
one foot above trhe rear glass and right rear fender and also struck 
on the top, and that in the Hobbs oase the milssile broke the wind- 
shield of the oil truck, makes no material difference. 

I n  8. v.  Perry, 226 N.C. 530, 39 S E. 2d 460, defendanh threw a 
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brick i n b  the stone a t  the pmsmuting wihegs, but did not hit him. 
Thk Cbwt said: "In the instank cme, under ;tihe evidence, we (think 
his Honor would have )been justified in h~olding as a mtteT of law 
that the manner in whiuh the defendad used rthe brick, it wae s d d -  
ly weapon." 

The evidence was suilicient to carry ithe case to the jury on both 
c inmt~ in the indic.tment, and the trial court pmperly denied defend- 
asit's mtion fior judgmmt of nomuit. 

The only $other amignmat of m r  ~hought forward and discussed 
in defendanh's brief i~ to this part of ithe charge of the trial cou2.t to 
bhe jury: "The off- of wanton aind wilful injury Ito the personal 
propenty of ansther under this &ute m y  be cmmmitted by m e  per- 
son mting alone, or jointly committed by k o  ar more p e m s  &ding 
each ather ~ m d  acting together." The assignmen6 of e m  is overruled 
on authority of S. v. Clayton, decided this day, ante, 261, 111 S.E. 
2d 299. 

The other assignment of error in the record is not set out, in de- 
fendant's hnief, and in suppnt of it  mo re- or argument is st61.t.d 
m authority oiM, a d ,  therefore, it will be taken as abandoned by 
&fendank. Rule 28, R u l e  of Prcarotice in ithe &upreme Count, 221 N. 
C. 544, 563; S. v.  Clayton, supra, and the cases there W. 

In itche case sub j d c e  the evidence is sufficient to carny the csse to 
the jury on both counbs in .the hulictmmt, and to support lthe verdid. 
Defendant makes no aontentbn in his bnief +hart any evidence was 
mkp~olperly admitted or excluded, or t h d  )any of his conetitutiond 
rights were vi~olated either under the State or United Stakes Consti- 
tution. No prejudicial ermr in the charge is shown. 

No error. 

HIGGINS, J., not siiltting. 
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STATE) v. DOUGLAS ROSE, CHARJXE C. HARRIS, J. M. MOREFIELD, 
DORSEIY DATMAN, WAYNE VICK, CLINT (BLACK ROY) ROBER- 
SON AND LUTHER LASSITER. 

(Filed 25 November, 19.59.) 

(3riminal Law s 16- 
Where the recorder's coui-t of a county having concurrent jurisdiction 

with the  Superior Court of misdemeanors issues its warrant charging 
defendant with certain misdemeanors, but a nolle prosequi is entered in  
bhe recorder's court prior to plea, that court loses jurisdiction and the 
State may proceed upon a n  inddctment found in the Superior Court sub- 
sequent to the date of the entry of ithe nolle prosequi and defendant's 
motion in the Superio~. C!urt to remand l o  the r w r d e r ' s  coiirt is proper- 
Jy denied. 

An indictment changiug that  defendants did unlawfully assemble on 
a public street, bearing weapons, with the mutual intent to aid and 
am& eaoh other against lawful authority and other8 who opposed them, 
ate. sufficiently charges an unlawful assembly constihting a n  e n t i a l  of 
the offense of riot. 

The affidavits of officere testifying for  the State a r e  competent for 
the p u v e  of corroborating the testimony of the ofticem, and the action 
of the  court in admitting such affidavits for the restricted purpose of 
corroboration if the jury should find that  the affidavits d4d in fact  mmo- 
borate the witnesses cannot be. held for  error. 

An assignment of error not brought forward and argued in the brief 
is deemed abandoned. Rule 28, Rules of Practice in the Supreme Oourt. 

HIC~INS. J., not sitting. 

APPEAL by defendants Douglais Rose and Dorsey Eatman from 
Mallard, J., May 4, 1959, Special Criminal Term, of VANCE. 

This is a criminal action tried upon a bill of i n d i c h d  ahargiing 
the defendmt9 with engaging in a riot. 

The indictment chargea thtut Douglas Raw, UhhrPe C. H&, J. M. 
Mb~field,  h e y  Eatman, Wlayne Vick, Clint Rubemon, m d  Lurther 
L&r, of itrhe County of Vance, on 16 March 1959, wibh force and 
m s ,  lait and in the County aforemid, "unl~awfully, wilfully, violently, 
riotously, tumultously, together with a large crowd numbering fifty or 
m m  pemns, did amemble, gather together upon a public &met, bear- 
ing weapons consisting of bricks, stones, clubs andl mimiles, making 
loud noiees and with loud voices to the terror of ithe goad citizens re- 
siding, and being so assembled, did then and there, with the mutual 
intent to aid and a d s t  each other and othem aemmbbd against Iaw- 
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ful authority and those who opposed tihem, did Qhen >andl tihere viblenlt- 
ly (throw and hurl such weapons as rocks, b r i ~ k s  and missiles at per- 
sons and automobiles, lawfully traveling upon hhe public &re&, vio- 
lently striking the same breaking therefrom glaissa and inflicting 
oeiher damage thereto which continued 40r a period of 15 minubs or 
more and did thereby unlawfully engage in riot again& the form of 
the stahute in such cases made and provided a d  against the peace 
and dignity of the State." 

Before pleading to the bill of indiatment, +he defendants moved the 
court to remand the oame to Vame County Recorder's Csunt for %rial. 
The defendants were charged in warranhs in lthe Recorder's Court for 
the same crime charged in trhe bill of indictment. However, the %ate 
took a no1 pros in the Recorderk Court in each case prior to  fhe re- 
turn of the bill of indictment by tho Grand Jury in the Superior Count 
of Vance County. 

B e f m  empaneling the jury, eaoh of (the defendants entered a plea 
of not guilty to the crime charged in hhe bill of indictment. 

After lthe selecrCion of the jury and before the presenitation of any 
evidence, defendank J. M. Morefield, Wayne Vick, and Luther Lassi- 
h, thmugh their counsel, eaoh moved the court that they be per- 
mitted to withdraw their plea of not guilty and to enter a plea of 
nolo contendere to  the crime charged in the bill of indiotment, which 
pleas were accepted by the State and judgments pronounced pur- 
suant ltihe.reto. 

At the close of the State's evidence the defendant Clint Robemon, 
through his counsel, requested the court to permit him 60 withdraw 
his plea of not guilty and to enter a plea of nolo contendere ito the 
crime charged in the bill of indiotment, whiah plea was acmptedl by 
t~he State and judgment imposed thereon. 

Upon the evidence adduced in the trial below, the jury r&unned a 
ve rd i~ t  of guilty as charged against Douglais Rose and Donsey Eatman. 
and a verdict of not guilty as to Charlie C. Harris. 

From the judgments imposed, the defendante Rose and Eatmarl ap- 
peal, w i p i n g  error. 

Attorney General Seawell, Assistant Attorney General Bruton for 
the State. 
W. M .  Nicholson, James B. Ledford, James J .  Randleman, and I,. 

Glen Ledford for defendants. 

DENNY, J. The first assignment of error is based on the refwal 
of the oourt below to remand to Vance Oounty Recorder's Ootlrti for 
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trial. This (same question was presented in the case of 8. v .  Cluyton, 
decided this day, ante, 261. On authority of the opinion in that case, 
this awignment of e m r  is overruled. 

The appellants filed in this Court, beiore the ciase was argued, a 
motion in arrest of judgment on the ground that  the indiohent  does 
not charge an unlawful assembly, which ia a comtitumt and neces- 
mry pa& of the offense of riot, citine S. v. Cole, 249 N.C. 733, 107 
S.E. 2d 732; S. v. Hoffman, 199 N.C. 328, 154 P.E. 314; S. v. Hughes, 
72 N.C. 25; S. v. Stalcup, 23 N.C. 30. 

There is but one crime ciharged in the bill of indictment in this ~ s s e  

and i t  clearly clmrges that  these defendants "unlawfully * * to- 
gether with a large crowd numbering fifty or more pexmm, did m- 
smble  * * * upon a public st,~eet, bearing weapons wnisiding of l i c k s ,  
hmes, clubs and missles " with the mutual intent bo aid and ae- 
sist each other and others assembled against l~ajwful auithority and 
those who opposed them, did then and there violenkJy r b w  and hurl 
suoh weapons ais rocks, bricks and midisiles at pemom and automobiles, 
lawfully trraveling upon the public street, violmtly &&hg ;the same 
braking  therefrom glaisses and infliating other damage thareto which 
wntinued for 15 minutes or more and did t'hereby unllawfuLly engage 
in riot against the form of the statmte in P U C ~  oases made m d  provid- 
&" + "  

I n  8. v.  Stalcup, supra, an uniawful assembly was clhaxged, but 
there w w  no charge that  the parties assembled f m  the purpoa3e of do- 
ing a lawful act in an  unlawful manner or of doing an unlawful a&. 
However, the authorities hold an unlawful assembly may be created 
deliberately or by chiance. I n  any event, the unlawful aseembly mu& 
p d e  the conduat which mnstituites participation in a riot. In  con- 
sidering what constitutes a riot or civil commotion, thils Court, in 
SpruilL v .  Insztrance Co., 46 N.C. 126, said: "A riot is where three or 
more persons actually do an unlawful act, either with or without a 
common came. To this, Chitty, in 111s note, says, 'The illitRnbion with 
which the parties assemble, or, a t  least, act, must be unlawful,' and4 
this qualification of Mr. Chitty is recognized by this Court in hhe 
oase of 8. v. Stalcup, 23 N.C. 30." 

In  the instant case, the bill of indictment not only charges that  
the amembly was unlawful but that hhe defendants and others gath- 
ered upon a public street, bearing weapons, with the mutual intent 
to aid and assist each other against lawful authority and others who 
opposed them, etc. S. v. Cole, supra. The motion in arrest of judg- 
ment is denied. 

A ~ g n m e n t .  of m No. 2 is bawd on exception No. 2, to the nd- 
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d o n  of the aflidavit of F. P. B&rrhax+, made on 17 Mwoh 1958 and 
on exception No. 7, tro the h i m i o n  in evidence of a similar affidavit 
made by W. C. Blalock on 18 March 1958. 

W h  Barnhart and Blalock were Highway Patrolmen land were on 
duty rut the Hmriet Cotton Mill i n  Henderson, Na&h Ciarolina, a t  hhe 
time of .the r i d  charged in trhe bill of indidment. They both testified 
as mlltnesm for the %ate in !the t i a l  below. While ithe respeative de- 
fendan& were on the witness stand, each was questioned \about his 
former afhdavit. The respective affidavits were ildenhified and a d m i a  
in evidence, at which time the court charged the jury ,as follows: 
"Members of the jury, the affidavit is offered and received for ithe 
sole p q s e  of corroborating the witness if you find i t  daes cn)rrobomte 
him, 'and for no other purpose you being the sole judge of whlait the 
testimony of the witness is. It is not substantive evidence and will not 
be considered by you s such." 

After &he affidavits were admitted, the defendants' counsel cross- 
examined each of these witnesses with respeot to *the contentis of  hi^ 
affidavit. 

It has been held repe~itedly that it is competent to corroborate a 
witn-9 by showing h t  he had previously made &he same statement 
tus to the incident or bansacrtion as that given by him in his Wimciny 
a t  tihe time. S. v. Brown, 249 N.C. 271, 106 S.E. 26 232; Gibson v. 
Whitton, 239 N.C. 11, 79 S.E. 2d 196 ; S. v. Rogers, 233 N.C. 390, 64 
S.E. 26 572 ; 8. v.  Litteral, 227 N.C. 527,43 S.E. 2d 84; 8. v. Maultsby, 
130 N.C. 664, 41 S.E. 97; Bumett v. Railroad, 120 N.C. 517, 26 S.E. 
819; Gregg v .  Mallett, Ill  N.C. 74, 15 S.E. 936; S. v. McKinney, 111 
N.C. 683, 16 S.E. 235. 

In S. v.  Litteral, supra, it is said: ('The prosecutnix 'also made a 
&ahem& to the officers which wm reduced ito writing and signed by 
her. Although she, while an the & n d ,  did not refer to this writing, 
bhere mw other evidence tending to identify i t  a,s her written cstrsute- 
m n t .  The court admiltrted it as corroborakory testimony and was care- 
ful to instruot the jury fully as to the nature of the ,testimony and the 
lzbanner in which ilt should be considered. It was competent for lthe 
purpoee for which it was offered and was properly admitted." 

Li ise,  in Gibson v. Whitton, supra, we said: "The application 
of khe rules regulating the reception and exclusion of mrroborative 
ltsstimony so as to keep its scope and volume within reasanable 
b o d ,  is nec&ly a matter whioh re& in large measure in the 
discretion of the trial court." 

The tdWavits to which the appellants objeot were competent as 
oombor~tive of 'the testimony of the witnesw testifying at &he trial 
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&far tu ashey did so corroborarte such t.atimony and they were m 
Limited by the trial judge. The affidavits were admissible for the pur- 
pow for which they were admitted, and lthis assignment of e m r  is 
overruled. 

The appellmts have failed to  bring forward and argue their re- 
maining wignmentrs of error. Hence ibhey lare deemed abandoned. Rule 
28, Rules of Practice in bhe Supreme C o w ,  221 N.C. ah page 562, 
et seg. 

In the trial below we find 
No error. 

HIGGINS, J., not sitting. 

STATH v. EDWARD JOSEPH MOSELEY, FERMAN GILL ABBOTT, 
GEORGE NBWCOMB EDWARDS, HENRY CLAY HBltRIS, JOSEPH 
A. HALE, WILLIAM M. JAXRELL, WILLIE S. JARRELL, MILLARD 
OEEaRLES WILLIAMSON, CURTIS ROSE), LEONARD BBIt&&M, 
JIMMLE JAMES MULCHI, GEORGE CLARDNCE ANSTEAD, QIL- 
BDRT LEE CLAYTON, WILLIE FTJRMBN TART, WILLIE HOWARD 
ANSTEAD. 

(Filed 25 November, 1959.) 

CPimLnal Law Q 16- 
Where the recorder's court of a county having concurreut jurisdiction 

with the Superior Court of misdemeanors Mues its warrant charging 
defendant with certain misdemeanors but a nolle prosequi is entered 
In the recorder's court, prior to plea that court loses jurisdiction and the 
State may proceed upon an indictment found in the Superior Oourt 
sulbseqaent to the date of the entry of the noUe prosequt and defendant's 
motion in the Superior Court to remand to the recorder's court is proper- 
ly denied. 

cMminsl Law !j 84- 
The afedavits of officers testifying for the State are competent for 

the purpme of corroborating the testimony of the officers, and the action 
of the court in admitting such affidavits for the restriated purpose of 
corroboration if the jury should find that the affidavib did in fact corn- 
borate the witnesses cannot be held for error. 

Rbt Q 1- 
The elements of riot are unlawful assembly, intent to mutually assist 

against lawful authority, and acts of violence. 

Riot Q !&- 
Evidence tending to show that defendants were members of a large 

group which gathered outside the gates of a mill at which a strike had 
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been called, that  members of the group threw a number of rocks, bottle* 
and other ~lliwiles a t  cars carrying workers from the mill and cursed 
and threatened the offlcers when they arrived on the scene, is held suffi- 
cient to  be submitted to the jury on a charge of riot aw to those defwd- 
anita arrested from the group by the offlcem. 

Upon motion to nonsuit, the eridence must be considered in the light 
mo& favorable to the State. 

6. Same-- 
Matters of defense are not ,to be considered on motion to nonsiril 

7. 5ame-- 
Discrepancies in the State's evidence do not justify nonsuit. 

s. Riot g s 
An indictment charging that  d&endants did unlawfully assemble on 

a public street, bearing weapons, with the mutual intent to aid and 
assist each other against lawful authority and others who opposed them. 
etc. su5ciently chargas a n  unlawful aesemblp constituting a n  ms~ntial  
of the offense of riot. 

H I Q Q I ; ~ ~ ,  J . ,  not sitting. 

APPEAL by defmdants Edward Joseph Moseley, Ferman Gill Ab- 
botrt, George Newcomb Edwards, TVilliain M. Jarrell, Curtis Rase. 
L e o d  Bnrham, Gilbent Lee Clayton and Willie F u m a n  Tart fro111 
Mallard, J., May, 1959 Special Criminal Term, of VANCE. 

This is erne number 3478 of the criminal docket of Vmce County 
Superior Court, ~ m d  this number appeal5 on the bill of indictment 
The bill of indictment was found and returned into c d  by the 
Gmnd Jury nt the above designated term and clharged ithat appel- 
l a n t ~  and others named therein engaged in s riot on 16 March, 1959 
Defendmts entered pleas of not guilty. The jury returned verdict of 
guillty ~rn to each of the appellants. 

From judgment imposing prison sentences defendants, :tppeItnnts, 
appealed and assigned error. 

Attorney General SeaudL and Assistant Attorney General Brut on 
for the State. 

W .  M.  Nicholson, James B. L ~ d f o r d .  James J .  Randlem,an qnd I,. 
Glen Ledford for appellants. 

MOORE, J. I t  was stipulated that before the bill of indiotment wae 
found and returned in Superior Court warrants for appellants had 
been issued and executed rharging the identical offense charged in 
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the bill, that these warrants were docketed in the Recorder's Court 
of Vame County land that  defendants had made deposits as required 
by law for jury tri8al.s in Recorder's Court an the warrants. Ilt was 
furtiher stipulated that the Stiahe, prior to the finding and return of 
the bill of indictment in Superior Court, made the following entry 
on the record in Recorder's Oourt in thi~s case then pending there: "The 
State bakes a nol. pros." The deposit for jury trial had not been re- 
funded at, the time of ithe return of the bill of indiotment in Superior 
Court. 

Defendants in apt time moved that  the cause be remanded to Re- 
corder's Court for trial. The court denied the motion. Appellants con- 
tend thd the count wm in error in refusing to remand and, assert that 
since "Recorder's Court had first taken cognizance . . . Recorder's 
Court bad jurisdiction thereof to the exolusion of the Superior Court." 

We hold that the refuwl of Dhe court (to remand was not error. This 
identical question was mnlsidered end deoided in Stale v. Clayton, ante 
6 The question is fully discussed therein with full citations of 
authority and furt~her discussion here would serve no useful purpose. 

R. C. Dunoan, B. L. Radford and B. H. Jlackson, members of hhe 
%ate Highway Patrol, itestified for the Skate. The court a d m i W  in 
evidenoe, over objection of defendan~ts, affidavits previously made by 
these witnesses "for the sole purpase of corroborating tlhe wi~tness(as) 
. . . and for no lother purpose, if . . . the jury find that (they do) mr-  
roborate (their) testimony, (the jury) being the sole judge of what, 
that testimony wm." The witnesses were cross-examined about the 
matters oontained in the affidavib. 

In  the admission of bhe affidavits we find no error. The w u r t  re- 
Jtrioted this evidence as indicated by the matter in quotaitions above 
and further instructed the jury that the affidavits are not otubtantive 
evidence m d  that the jury should not consider them as such. This 
identical question was decided in State v. Rose, ante, 281. Legal author- 
ities are fully cited therein. 

Defendants Maseley, Edwards, Rosc and Clayton a i g n  as error 
the denial of their motions for non~suit a t  the close of the evidence. 
G.S. 15-173. 

The evidence in its mpeot most favorable rto hhe State tends b 
show: Henderson Cotton Mills is situate on the muth side of Alex- 
ander Street in the City of Hendiemon. The street runs east and west,. 
Former mill workers were on strike and the mill was operat'ing wibh 
other workers. The mill ohanges "shifts" at  3:00 P. M. About 2:45 
P. M. on 16 Mlarc.h, 1959, a group of 50 to 60 men ciame from behind 
a church on Alexander Street approximntdy 300 ynrds west of the 
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mill gate. All the men in the group were carrying in their hands rocks. 
brickW, M l e s ,  clubs and &her objects. They proceeded wdward-  
ly &ng the sidewalk on the nonth side of Alexander Street to s point 
a h t  500 yards from the mill gate. They waited rut this point until 
o m  oarrying workers from ithe mill began to pass. When the first 
cxtr passed a shower of rocks, botrtles and other missiles were thrown 
by hhe p u p  and the car was hit by 15 to 20 of ;these. The group was 
cur&ng and thrmtening the occupants. AB the second land third cars 
psased there were similar incidenb. The third c4ar was stnuok by about 
25 missiles. A few highway patrolmen were on the scene and grabbed 
4 or 5 of the group but did not sarrwt them ithen because they were 
"pulling back." The group wafs cursmg. About 35 more patrolmen a p  
pared on tihe scene and 26 men from ithe group were wrested. The 
others fled. The group c u r d  and threakened the officers. George New- 
m b  Edwards was in the goup, was present when ithe miwides were 
being thmwn at the cars and was one of those larr&d. Gilbart Lee 
Glayton was rt member of the group and had a istick in his hand at 
bhe time of his mr&. Curtis Rose was in the p u p  when i t  oame 
from behind thc church and was one of tllw m&; he carried a 
stick in his hand. E d w d  Joseph Mmley  wae a member af the p u p  
tha t  oame from behind ithe ohuroh; he was present when the missiles 
were thrown; when the patrolman attempted to me& him he ran but 
wm oventakcn and ,u~ested; a dinehat, was f o d  stuck in hi.: belt 
intiride his shirt. 

The offense of riot is c o n l p d  of three necwary 'and constituent 
elements: (1) unlawful assembly; (2) i n b t b  mutuirtlly against 
lawful ~authority; and (3) aots of violence. State v .  Hoffman, 199 N.C. 
328,332,154 S.E. 314. All of these elements are present in the instant 
caw. Under the facts herein the S W  u as entitled to go to lthe jury as 
against Moseley, Edwards, Rose and Clayton a t  least on tihe theory 
that hhey were present and were aiding and abetting the rioters. The 
court hh+ucted the jury fully and correctly as to the requirements of 
tihe law 40 ~onstit~ute one m aider and abettor. Upon la motion to non- 
suit ;bhe facts must be considered in the light & favomble to the 
State. State v.  Troutman, 249 N.C. 395, 396, 106 S.E. 2d 569. Matter$ 
of defense will not be considered on la motion for nonsuit. State v .  
Harrison, 239 N.C. 659, 662, 80 S.E. 2d 481. Discrepancies in the 
&ate's evidence will not justify ithe granting of a motion for nonsuit 
State v. Bryant, 250 N.C. 113, 117, 108 S.E. 2d 168. 

In this Court appellants move for arrest of judgment cm bhe ground 
that the bill of indictment fails to allege assembly for sin unlawful 
purpow as a necwary camtituent of unlawful assembly. This motion 
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is denied on authority of State v. Rose, supva. The bill of indlidment 
in the &a& case is the same in content as that in the Rose case. 
In the trial we find 
No error. 

HIGGINS, J., not sitking. 

MRS. NORA WALTERS v. CEIARLO'.NIE WALTICRS BRIDGERS A m  ~ u s -  
BAND, PAUL F. BRIDGERS, VIVIAN TV.\T,TERS TNGRASI . m n  rrrTw- 
RAND, C~IAARENCE P. INGRAJI. 

(Filed 25 November, I%!). ) 

1. Cancellution aud  Rescission of I n s t ~ v l n e n t s  § 9: Fraud  8 3-- 
The mere rehtionahip of parent and child does ]lot raise the p r e s m p -  

tion of undue influence. 

2. Cancellation and  Rescission of I n s t ~ m n e n t v  8 10- Evidence held in- 
sufficient t o  show t h a t  i l f - 4  was procured by f raud  antl trndiir. in- 
fluence. 

,This action was instituted by plaintiff, widow, to cancel a conveyance 
to two of her daughters. Plaintiff's evidence tended to show that she 
was old and infirm and could not drive her car, that  defendant daugh- 
ter, who lived onequarter of a mile distance, drove her into town to 
m ~ k e  a will, that the daughter staled that  if plaintiff left her property 
to her children equally that none of them would get anything, that  the 
daughter had an attorney come to ])laintiff in the car, that  plaintiff her- 
self talked with the attorney, and that  plaintiff thereafter signed a n  
instrument under the belief that she was signing a will whereas in fact 
it was the deed. There was no eviclciice that  this daughter had anything 
to do with the preparation of any instruulent for plaintiff or that plain- 
tiff was menially incompetent, arid the evidence disclosed that  the re- 
corded deed was mailed to plaintiff and remained in her possession, that  
some years prior to the time plaintX a s s e ~ t e d  she discovered the instrn- 
ment to  be a deed plaintiff on one occasion sold timber from the land and. 
upon being advised that  she had theretofore deeded the land to her 
daughters, dirided thtl proceeds of the sale, after adding $200.00 of her 
own money thereto, among each of her daughters, and that  on another 
occasion plaintiff went into town for the purpose of having a will pre- 
pared rather than for the purpose of changing her will or adding a codi- 
cil thereto. Held: The evidence is insufficient to be submitted to the jury 
on the Lsue of franrl and undue influence. :lud nonsnit  as corrwtly 
entered. 

3. Cancellation and  Rescission of Ins t sun~ents  8s 1, 9: Quieting Title $ 1- 
An action by plaintiff to set aside a deed executed by her, plaintiff 

having offered the deed in evidence and contending that its execution 
was procured by frand antl unrh~e influence, is not an action by plaintiff 
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to quiet title but is an action to oancel and rescind the deed, and the bur- 
den is upon plaintiff to prove her w e  by the preponderance or greater 
weight of the evidence. 

HIOQINE, J., not sitting. 

APPEAL by plaintiff from Morris, J., 27 January Civil Term, 1959, 
of WAYNE. 

This is a civil action instituted by the plainttiff, XIrs. Nora Walters, 
to have a certain paper writing purponting to be a deed from her to 
t h e e  of her seven living children, Charlothe Walters Bridgers, Viv- 
ian Walters Ingram, and Nol~a Walters Peele, which deed was ex- 
ecuted on 8 February 1945 and filed for registration in the office 
of the Register of Deeds for Wayne County on 15 February and 
registored in Book 293, Page 203, set aside and declared null and 
void. 

The plaintiff, a widow, was 70 years of age in 1943 and she was 
the owner in fee simple of (two trac~tts of land in Wayne County: one 
for 104 ames which she conveyed to ithree of her seven children in 
the deed referred to above, and the d h e r  tract containing 71 acres 
was conveyed by deed d&ted 8 February 1945 to two of her daugh- 
ters, nlamely, Lena Walter$ Lynoh and Janie Waltws Dad,  whicli 
deed was duly recorded in the office of the Register of Deeds for 
Wayne County on 15 February 1945 in Book 295, page 102. 

Mrs. Emma Walters Newsome and Mrs. Hannah Wa1ten.j Gray, 
the others daugh.tons of the plaintiff, were not jncludcd n; granters 
in either of the above deeds. 

In  January 1945 the defendant Vivian Walters Ingralll was liv- 
ing with her mother. The defendant Ch:trlotte Walters Bridgers and 
her husband, Paul I?. Bridgers, were living in their home about one- 
quanter of a mile from the home of the plaintiff. The plaintiff testi- 
fied that  Clharlotte "came to  see me once a week, or two weeks, some- 
thing like that  * * Paul and Charlotte Bridgers helped advise 
me with my affains some. I t(hink I relied on Charlotte mostly. 

"In 1945 I had arthriltis and neuritis. I have been walking with 
crutchas, 1 don't know how many years. I have been feeble, I don't 
know how many years. I go itio the doctor regularly, all the time, 
and have for 20 to 25 years. My blood pressure has been bad, too. 
I have to  go to the dootor for that. 

"I saw Charlotte during the month of January 1945. We came 
to town several times. I  thought I was going to have a will made. 
She had Mr. Best come out and talk with me. I told him n-hat I 
ganted done. I told him that I was fixing to  fix papers, but told 
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him what to put down. I told hi111 to make n will. He had a tablet, 
and pencil, and put that down, and went on off. Not much of m y -  
Ithing was said between Charlotte and me. I told her we were going 
to fix a will, and she said, 'If me all s l~are alike, wouldn't any of 
them get anything, if I fixed it  for all to  have something there 
wouldn't anybody get anything.' 

"I did not go t o  Mr. Best's office. I sat in the car. Charlothe 
went up hhere, and got him to come down. After I talked to him 
in the car, which, I think, was before the deeds were written, I 
did not see Mr. Best any morc. It was s long time after that,  and 
right good while before I signed the p&pers. We went up t.o Gerney 
.Jinnettels office to  sign them. * * 

"I am 83 years of age. I know she was with me because nobody 
else came with me. She brought me to  town when I came. I own 
an  automobile. L t  has hem so Img since I drove it, I do not re- 
member. People had to drive for me. It was the same car that  I 
hiave now. The docltor won't let me drive. After I signed the paper 
I clon't remember who took them. I didn't see anybody take them. 
I thought we left them lying on the table. 

"La& May a year agq  Charloth came by my house; I was wor- 
ried out with the farm, and told her I was going to sell out, that, 
I wasn't able to attend to it. Shc said, 'Mlamma, you can't, yo11 
willed i t  to us.' I said, 'What?' Slic said I couldn't. * * * 

"As soon as she told me I c*ouldnlt sell the band, as won as mv 
daughters came thrut morning, I told $hem I wanted ;them to bring 
me t o  town. T found it  was deeds. Tha t  was last May, wm a year 
ago. From the time t,hat t~he papers were signed until then, I had 
never ,seen them, or known of their conltents. I didn't even look at 
them. This is the paper that  I signed before Jinnette. 

"The first time that  I knew i t  had been recorded was last May n 
year ago, when I went and got them. I did not put on i t  the noti- 
ficahion, 'Not to  be published.' and did not in+uct anybody t o  put 
i t  there. * * 

"After I found out those paper writings were deed$, and not n 
will, I went after Charlotte Bridgers and Vivian Ingram to makc 
a dwd, rto me. to hare them back, in order  that a11 the children niigllt 
share alike. T took a paper around to get them all to sign it. Lena 
and J m i e  signed it  back to me (the 71-acre tract) * * * . Mrs 
Pede  signed one-third of the place where I live back t o  me. * * * 
"On or about January 19, 1955 I came to town with my daughter, 

Mrs. Bridgers, in regard t o  a third paper writing, purporting to bc 
n will Nobodv that T know of knew anything about it, other t han  



292 I N  T H E  GUPREME COURT. [251 

Charlotte. So far :IS I know I did not mention it to my other chil- 
dren. I can't tell you who brought my mail at that time, fimt one 
and then the other brings i t  'to the house to me. I did n& see the 
d& after lthey were recorded before 1957, and after Mrs. Bridgers 
told me that she had the land, so thah I could not sell1 it. I had 
seen it, but had not opened them. The deeds were in an envelope, 
but I did not open it. " * " I thought the paper wm a will." 

The ~ W i m o n y  of this witness funther shlows that  in 1951 she sold 
$4,000 wohh of timber off of the 71-acre tract of land, and when 
informed ithait she had deeded 'the property away and that she had 
no right to sell athe himber, she (kook $200.00 of her own money and 
the $4,000 received for the timber, and gave each of her wven 
daughters $600.00. In  this connection she testified, "I was told hhat 
I didn't have no right to sell ilt, after I sold it. I don't, remember 
what year it was when we lsold the timber. I gave Mrs. Bridgers 
a part of the money for the timber on tihe other place. I divided 
it, equally, between all seven." On crorss-examination, the plain- 
tiff W f i e d ,  "That is my signature on Exhibit I (the deed.). I a n  
read and write. The timber that  I spoke of was sold to B d h &  
Peame, about 1951." 

The plaintiff offered the (led she WLS ttttanpting to have set 
&de in evidence generally rather than for the purpose of abtaick. 
This is plaintiff's Exhibit No. 1. She introduced 'as Exhibit No. 2 
a deed of the same d a k ,  conveying the 71-acre traclt to her daugh- 
ters Lens Wnlters Lynch and Janie Waltws Dail. Plaintiff also 
intFoduced M Exhibit No. 3 a deed daked 19 July 1957 from Nola 
Wnlkrs Peek and her husband, Horace Peele, (to the plaintiff of 
one-third undivided interest in the 104-acre traot. The plaintiff like- 
wise introduced in evidence a deed dated 19 July 1957 from Lena 
Walkers Lynch and her husband, .T. L. Lynch, and Mrs. Janie Walt- 
ers Dail (widow), reconveying t o  plaintiff the 71-acre back .  These 
d& were introduced without objmtion, and rthr plaintiff is pres- 
ently the owner in fee simple of the 71-acrr tract and a one-third 
ink red  in the 104-acre tract. 

At the close of the plaintiff's evidtwc, the defendant moved for 
judgment as of nonsuit and tdhe motion waQ grantod. The plaintiff 
appeals, assigning error. 

J. Faison Thompson & Son for plaintzfl. 
Pout B. Edmundson, Jr., B1.aswel1 R. Stricklarid for defendants. 

DENNY, J. The plaint.iff's rtmignmrnts of eri*or based on except- 
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iom to 6he exclusion of evidence or the limiting of certain evidence 
ae again& the defendant Charlothe Wdters Bridgers only, have been 
carefully m d d e r e d  and ,they are without merit and are overruled. 

The only remaining assignment of error is based on an  exception 
to the allowance of defendants' motion for judgment ads of nonsuit, 
made J the close of the plaintiff's evidence. 

Lt is alllegxi in the oomplaint herein that Charlahe Walkel-s Bridg- 
em h e w  b b t  her mother, by r a n  of her physioal and menhal con- 
dition. was incapable of knowing land did not know how to tramaot 
business; and through fraud and undue iduence  (took advantage of 
her w t h e r k  physical and mental mndtition, aad wnt,rary to the will 
and desire sf her mother, "caused a paper writing, purporting to be a 
will, Oo be prepared, and caused her midher !to go hhrough hhe form 
of acknowledgment, of her signature ito rtihe paper writing, purporting 
to be a deed" for t4he 104-acre ctraot of land, Ito Charlotte Walkrs  
B~dgers, Vivian Walters Ingram, mi Nola Walters Peele. 
It is further alleged tthart at ,the time of lthe execution of said deed, 

Mrs. Nora Walters was infirm and had, been for several years prior 
thereto; bhat this faot wm well known to Charlotte W s l t e ~ s  Bridg- 
em "who cliaims t o  own a one-third undivided inter& in the pro- 
perty, under the preknlded deed; itbat the (said Charlotte Walters 
Bnidgers * procured her to exmute hhe deed for the real property, 
representing to thils plaintiff that  the paper writing * * * wm a 
will; * * * that this plaintiff relied upon her dlaughter, Charlotte 
Wakens Bridgers land, withou)t considmartion, &wed the said paper 
writing; that  the said Oharlotte Walters Bridgers, by reason of the 
m n f i d d s l  relationship existing between her land this plaintiff, her 
mother, and for the further reason that  Oharlotte Walters Bridgers 
was strong and vigorous in mind and M y ,  exercised la strong influ- 
a c e  over tAhe mind and body of tdhis plaintiff; that  this plaintiff was 
grossly ignorant of her a&, and relied upon ithe representation of 
CharbMR Waltmrs Bridgers, and is entitled to relief." 

As we interpret the evidence i n t r o d u d  in the trial below, it doas 
not ~mpport the plaintiff's allegartions of fraud and undue influence. 
Mioreover, the mere relation of parent and child does not paise the 
presumption of undue influence. I n  re Craven, 169 N.C. 561, 86 S.E. 
587; Gerringer v. Gerringer, 223 N.C 818, 28 S.E. 2d 501; Jernigan 
v.  Jernigan, 226 N.C. 204, 37 S.E. 2d 493; Davis v. Davis, 236 N.C. 
208, 72 S.E 3d 414. Cf. McRreill v. McNeill, 223 N.C. 178, 25 S.E. 
2d 615. 

The plaintiff's daughter, Mrs. Bnidgem, lived about a quarter of 
a mile from her. The plaintiff owned tan automobile but was physi- 
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tally unable to drive it. She oalled on Mrs. B r i d g e ~  to drive for 
her m numerous occasions. According to plaintiff's own W m o n y ,  
when she called on Mns. Bridgers to take her to town to see her at- 
h m y  in January 1945, "not much of anything was said between 
Clharlotite and me." The evidence supports the conclusion that she 
sent Mrs. Bridgers to the office of her attorney to  get him t.a come 
to tihe car and confer with her. She rtastified thah she gave her at- 
torney in6tructions as to what she wanted done and that  he wrote 
down those instructions. There is no evidence tending to show that  
Mm. Bridgers participated ah all in the conversation between the 
plaintiff and her rtittorney an $hat occasion, or that  she acted in any 
ather wpacilty than thah requasrtsd of her by her molt he^ when sihe 
laher trook her mother ito Mr. Jinndte's office on 8 February 1945 to 
execute the papers whioh had been prepared by her athomey. Like- 
d, there is no evidence h d i n g  to show that  Mrs. Bridgers had the 
d d  marded  or that  she requeslted that  the deeds filed for regis- 
W o n  were "not to be publbhed." The evidence doas support the 
view that  after the deeds were recorded by rthe Regider of Deeds 
bhey were mailed to the plaintiff and thah she has had continuous 
-on of them since that  time. 

Furthermore, the record reveab tihlart the pllainitiff sold $4,000 wohh 
of timber from the 71-acre traot of land in 1951, and after she 
hound that  she had conveyed this property ;to .two of her seven 
ahildren she added $200.00 to  the proceeds from the sale of the  
timber and gave each of her daughters &he sum of $600.00. 

It likewise appears that rthereafbr, in January 1955, she again 
went t o  town with Mrs. Bridgers for 6he purpose of having a will 
wriltten, notwithstanding trhe fact th,a~t she testified she thought she 
had a will in her possession, prepared in 1945, and that she did not 
discover otherwise unltil May 1957. The evidence does not indicate 
any intent to change her will or to  add la oodicil thereto; her purpose, 
atcmrding to her testimony, was to have a will prepared. 

The plaintiff is relying principally on the case of Vail v .  Vail. 
233 N.C. 109, 63 S.E. 2d 202, for a reversal of the judgment below. 
The faatual situation in the Vail case is unlike the facts in the in- 
&ant case. I n  the Vail case there was competent evidence to the 
effect that the mother authorized one of her sons to have s deed 
prepared,, for her execution, for the purpose of conveying to him a 
lat on Vail Alley, in High Poinit, which was wodh about $1,200. 
Instead of clarrying out his mother's instructions, he had a deed 
prepared to the Vail homeplaae locaited on South Main Street in the 
Oity of High Point. which wa. worth about $16.000. Certainly that  
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evidence, togeither with other evidence tending to show hhat the de- 
fendmt had acted on numerous wcsjsions as  agent for his mother, 
was d c i e n t  to o m y  the case %o the jury on the issue of fraud and 
deceit. 

In the instant case, there is not la scinltilla of evidence that  tends 
tm show that  the defendant Mrs. Bridgers ever had mytihing to do 
with the preparation of any instrument for her mother; and the 
fa& that  she said to her mother on the way 60 town, "If we all share 
alike, wouldn't 'any of then1 get anything," etc., is not suffioient to 
ostablhh fraud or undue influence. 

If Mrs. Bridgers did assert any undue influence or praicrtice any 
fraud on the plaintiff in the procurement of the deed in mntroversy, 
the plaintiff has failed to offer any competent evidence sufficient to 
suppont fhe allegations with reslpmt thereto. 

In the case of Jernigan v. Jernigan, supra, in a case simlilar to 
t h t  before us, Chief Justice Stacy said: " the petitioners con- 
tend th& they were not allowed the benefit of la faotual presumption 
of fraud or undue influence which arises faam the relatiomhip of rthe 
parties, Ito wit, parent and child. McLeod v. Bullard, 84 N.C. 516; 
Lee v. Pearce, 68 N.C. 76; Abbitt v. Gregory, 201 N.C. 577, 160 S.E. 
898. In  answer to this position, it suffices to point oult that  while the 
adulk daughter acquired, hhe 42-3/4 acres of land from her mother 
in 1941, there is no evidence of m y  oonfidential or fiduciary relation, 
existing betmeen hhem a t  the time, which would give rise to 'a pre- 
sumption of fraud. Gerringer v. Gerringer, 223 N.C. 818, 28 S.E. 
tld 501; In  re Will of Atkinson, 225 N.C. 526; I n  re Craven, 169 N.C. 
,561, 86 S.E. 587. The mother lived in her home; the daughter lived 
in hers a quarter of a mile away. The mother managed her own 
affairs; the daughter helped her in her old age. This seam tio be all. 
In re Craven, supra. 'The mere relation of parent and child, does 
not, raise the presumption of undue influence.' Gerringer v. Gerringer, 
s~ipra." 

What wah >aid in the Jernigan rsec seems to apply with equal 
force to the present case. 

'The plaintiff contends thah uthis is an action to quiet title and 
t l~n t  she is entitled to judgment as a matter of law upon a plea of 
confession and avoidance if the defendants fail to  prove the new 
matter alleged by them as an  affirmative defense, citing Wells v. 
Clayton, 236 S .C .  102, 72 S.E. 2d 16. We agree with what was said 
in that cme; that case, however, is not controlling here. Here, the 
plaintiff alleged and offered evidence tmding to &ow that  the record 
title tlo the premicee in cont'roversy its in She defendlants, except the one- 



third undivided interest therein which Nola Walters Peele and her 
husband, who live in Florid's, reconveyed to the plaintiff. Come- 
q u d y ,  rthis is simply an aation to set aside a deed allegedly pro- 
cured by fraud and undue influence. There is no plea of confession 
and avoidance involved here ais there wns in Wells v. Clayton, wpm. 
Therefore, the burden rested upon the plaintiff in bhe trial below to 
prove n d  by clear, cogent and convincing evidence that  ,the deed 
was procured by fnaud or undue influence, Ricks v. Brooks, 179 N.C. 
204, 102 S.E. 207, but by the preponderance or greater weight of 
the evidence. Bolich v. Insurance Co., 206 N.C. 144, 173 S.E. 320. 

The judgment of the conrt twlon. i.h 
Affirmed. 

HIGGINS, J., nut sitting. 

M;RS. O. J. FETNER, SISTEK; HELBN J. WRIGHT, GGARD~AS: PRESTON 
T. WRIGHT. BROTHER; MARVIN F. WRIGHT, EMPLOYEE, V. ROCKY 
MOUNT MARBLE & GRANITE WORKS, SON-INSURER (EMPLOYER) : 
UNITDD STATES FIDELITY & GUARANTY COMPANY. ~ A R R T E R .  

(Filed 25 November, 195%) 

1. Master and Servant § 6& 
An employee is capable of further i n j u q  from exposure to silica dust 

so long a s  he lires and breathes. 

GrS. 97-37 creates a n  irrebuttable legal presumption that  the la& thirty 
days of work within seren consecut i~e calendar months in an employ- 
ment subjecting an employee t o  the hazards of silica dust, is the period 
of last injurious exposure. Therefore, the Industrial Commission may not 
select any other thirty days of employment within the seren months' 
period a s  the last period of exposure even though there be testimong 
that  the employee mas incapacitated from performing any normal lahrw 
i n  such employment prior thereto. 

3. Master and  Servant 5 70- 
Where a n  employee works in his wrulmtion subjecting him to t l w  

hazards of silica dust for  fifty-two days during the two #months thirteen 
days af ter  the termination of the policy of compensation insurance of 
the employer, the insurer in  such policy is not on the risk during the last 
thirty days of esposure, and therefow is not liable for compensation. 

4. Waiver § 
The essentials of a waiver a r e  the existence a t  the time of the alleged 

waiver of a right, advantage or  benefit, and an intention to relinqi~ish 
slich right, advantage or benefit. 
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5. Maeter and Servant fj 69~- 
Under G.S. 97-61, prior to  the 1855 and 1957 amendments, all elngloyetb 

does not forfeit his right t o  compensation for silicoeis unless he has re- 
ceived temporary compensation under the provisions of tha t  section. 

A waiver of a n  employee's right to  compensation fm silicosis sigued 
by the employee upon his employment by one employer does not apply 
to or waive the employee's right to compensation for  silicosis upon his 
subsequent employment by nn entirely separate employer. 

7. B a r n s  
Whether eompemation for death f m m  silicosis should be reduced 

when the death is complicated by tuberculosis rests in  the wund discre- 
ition of t h e  Industrial Commission. 

8. Master and Servant fj 94- 
The jurisdiction of the Superior O o u ~ t  on appeal from the Induetrial 

Commission is limited to mabters of law, and the  Superior Court may 
not find additional facts or make a n  award. 

I I r a o I ~ s ,  J., not sitting. 

APPW by Rocky Mount M~arble & Granite Works and United 
States Fidelity & Guaranty Oornmy from Frizzelle, J., May 1959 
Civil Term, of NASII. 

This is a proceeding under ithe Workmen's Compm&ition A d  to 
recover cornpensahion for the death of Marvin F. Wrighh from sili- 
cosis. 

The evidence before the Hearing Commissioner is summarized as 
follows: 

Marvin F. Wright, hereinafitm refrwed to m ('employee," had 
been a stonecubter in the granite industry for approxim&ely 31 
yearn p i o r  to his death. It was stipulrakd jhhthd he was exposed 
to silioa dust in Norhh Carolina in excws of 6wo years within 
the ten years immediately preceding the daite fof his death. He 
was first examined by ,a physician of hhe Industrial Hygiene De- 
partment on 19 Ootober 1939. Prior to 1949 he had been issued 
a work card authori5ing hiis employmenrt in the dusty industry. 
He wae examined by Dr. Swisher of the Industrial Hygiene De- 
partment on 4 March 1949, land was found to be affected by sili- 
cosis in ithe early seoond stctige. He was tadvised of hiis condiition 
and was refused a work card. He wm again examined on 9 Aug- 
uist 1950 m d  was then found t o  be in the early third &,age of 
silicosis. On 10 Augugt 1950 he requested permissi~on from the Indw- 
trial Gomission to accept employment by Cole-Willard Stone Com- 
pany of Raleigh and signed a waiver of compensation in aicmrdiance 
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with the provisions of G.S. 97-61. The Commission approved the wlsiv- 
er land granted permi~ssion for him "to enter the emplqymenrt as &at- 
ed, until 20 December 1950 and no fultther." He was employed by 
Cole-Willard Stone Company from 26 July 1950 to 19 October 1950. 
Itocky Mount Marble and Granite Works, hereinafter referred to as 
"defendmt," employed him rus stonecutter from 4 November 1950 to 
29 Eqhember 1951. The United States Fidelilty & Guaranty Company, 
harditer referred to as "carrier," wa8 compensation insurance cm- 
rier for defendant from 16 A p d  1951 ito 16 July 1951. After 16 July 
1951 d e f e n h t  w w  not insured. Employee wm examined by Dr. 
W h e r  on 5 .Ju,ly 1951 and was found to be in the third stage of 
ailiclasis. Dr. Swbher Wif ied:  "In my opinion Mr. Wright wss in- 
wp~~:iItated from performing any normal labor as a ~stonewtter on 
July 5, 1951." Employee worked regularly and conrtinuously while 
employed by defendant. The record shows Ohat during the period 
from 4 November 1950 to 16 July 1951 he worked 162 full eight- 
hour days and a part of 7 days and wrus absenit 6 days. It also shows 
that  during the period from 16 July 1951 to  29 September 1951 he 
worked 52 full eight-hour d a p  a d  a part of 1 day land was absent 
2 days. In  his work as a stonecutter for defendanit he was exposed 
Q dlioa dust. After 29 September 1951 he was not employed any- 
where. He went ito the home of his sister, one of the pllaintiffs, on 6 
O h b e r  1951. He was unable to work. She nursed him. He had 
"lshoxbem of breath and could scarcely walk up and down the sheps; 
he w w  very pale and had very little appetite; he had a dry cough 
and wmpl~ained of pains in his chwt." He died 22 November 1951. 
Dr. Brown, who treated him in his last illnes, testified: ". . . he had 
ohmnic and a w t e  pulmonary diseme . . . disease of the IuI-~B." Dr. 
Brown struted in the death centifiaate that silicosis wsis the "disease 
or condition directly leading to  death," and that "possible tubercu- 
I&" wss a conhributing condition. Dr. Swisher defined and discus- 
sed silicosis as follows: 

''Silicosis is the inhlalation of silica dust from granite and from 
other rock that contain silicious dust it affects the lungs. There are 
three stags of diagnosed silicosis, first, second and third; and pro- 
@p.esSO:on may continue even if the man is taken out of the dud ,  but 
if he continues to inhale the dust he is more susceptible to a rapid 
&velapartant. The ithird stage, just a more concentration of the duet 
aff&ng more of the lung space. . . . The phy~eical sympltcmur. and 
manifestations of silcosis in the third stage are: Lips are cyanotic, 
mils iare oysnatic and bowed, elhest expamion is greatly reduced, ex- 
tremely short of breath, 1ws of weight as a rule, somethns heart will 
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show dacampeasaction, breahh sounds are g r e d y  diminished, appetite 
poor, cough which is generally produidive, difficulh to sleep at night 
lying on their back, b l d  pressure occasionally increased. . . . 
(T)lhsre is no cure." 

It w a  istipulslted th& from 16 July 1951 to 30 September 1951 
defendant and emplioyee were mbjeot rto and bound by the provisions 
of the Nonth Carolina Workmen's Cornpensartion A& 

The Hearing Commissioner found f:~cts in substance as set o h  in 
the foregoing summary. He concluded as la matter of 11aw inter aliu: 
(1) "that deceased was last exposed toe hazands of inhaling d u d  
conbhhg eilisa o r  silicates in employment during rthinty working 
daye or partis thereof during seven w m i t i v e  calendar months im- 
mediately preceding 29 Sqtember 1951 while employed by the de- 
fendant . . . and that this constituited his last injurious exposure to 
the h d s  of ~ilicosis'~; (2) "That on 29 September 1951 the de- 
oeased k a m e  actudly i n c a p ~ i t ~ a k d  by r e m n  of isilic&s from per- 
forming his normal labor in !the last mupa t i an  in which he wm re- 
mu11matively employed"; (3) khah petitioners are entiirtled b ordin- 
ary mmpemation for death of employee punsuant to G.S. 97-58 and 
G.S. 97-38 and thah defendan6 Is lilable therefor; and (4) that de- 
fendant has no rights under the waiver signed by employee on 10 
August 1950 and the lamount of compemahion is not lizlliited by bhe 
provisions of G.S. 97-61. The award di~smimed carrier as a party 
defendisnit and adjudged that defendamt pay tihe oornpedion .  

Plaintiffs and defendant applied for review by the Full Commis- 
sion. After hearing, the Full Comuni&on on 13 September 1955 adopt- 
ed ais a& own the findings of faat and iclonclusions of Law of the 
Hearing Commimioner and affirmed the award theretofore entered. 

Plaintiffs and defendant appeded 60 Superior Count. The cause 
was h a r d  in Superior Count by FnizzeFle, J. The court overruled 
defendant's exceptions and concluded a~ a martter of law that  bhe 
Commission wm in error in dhbss ing  aarrier a ~ s  a party defendant, 
adjudged hhtt defendant and c m i e r  pay compensation and proceeded 
to make an awad .  

From bhe judgment rendered by Frizzelile, J., defendad and cw- 
nier appealed and awilgned errors. 

R m r k ,  Young, Moore & Henderson and A. A. Reaves for plain- 
tiffs, appellees. 

I. Weisner Farmer for defendant Rocky Mount Marble & Granite 
Works, appellant. 

Thomas A. Banks and R.  L. Savage for defendant United States 
Fidelity & Guaranty Company, appellant. 
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MOORE, J. Tthe first question for decision is whether or not the 
h r a n c e  carrier was on the risk during bhe p e r i d  of employee's 
''l~srt injurious exposure" to  silim dust so as tso impose liability on the 
0ailTier. 

Defendant employer imists that  employee became disabled as dis- 
ablement is defined by G.S. 97-54 on 5 July 1951. Dr. Swisher t&i- 
fied: "In my opinion Mr. Wright was incapacitated from performing 
m y  normal labor as a stonecutter an July 5,1951." (Jlarrier was on ithe 
risk from 16 April 1961 to 16 July 1951. Defendant contends that 
rthe itestimony of Dr. Swiehm by fixing the date of disablement fixes 
lthe time of 11ast injurilous expasure, that  the last dLay of injurious ex- 
pcxsure was 5 July 1951, that  the Cammimion should have found ac- 
oordingly, th& the Cornmimion wais in error in dismissing the carrier, 
and thwt rvthe Superior Court wm correct in revensing the Cmmimion 
on this point. 

Ehployee worked regularly from 16 July 1951 b 29 September 1951 
for defendad and during this period was exposed to the hazards of 
silica&. During this period he worked 52 full eight-hour days. Sili- 
cosis is a progrwive and often fatal diseahse. Bye v. Granite Co., 230 
N.C. 334, 336, 53 S.E. 2d8 274; Young v. Whitehall Co., 229 N.C. 360, 
369, 49 S.E. 2d 797. Dust accumuliaks in and affeds the lung8 during 
exposure over long periods of time. Realizing this, the Legislature fixed 
by statuke a rule for the guidanlce of the Industrial C a m W o n  in 
datermining the period of I& injurious exposure and placed liability 
upon the employer for whom employee was working during such pe- 
riod. It is important t o  both employer and employee that  there be 
a definite rule for such dekrinin~atiion. C.S. 97-57 provides that ". . . 
the employer in ernployinenlt the employee mas la& injuriously 
exposed to the hazards of suah disease, and lthe insurance mrrier, if 
m y ,  whiclh was on the risk when the employee was m la& e x w e d  
under suoh employer, shall be liable. For the purpose of hhis section 
when a n  employee has been exposed to hhe havards of . . . ~il icmis 
for as muoh as thirty working days, or parts thereof, wi%hin seven 
oonsecutive oalendar months, lsuch exposure ehall be deemed injurious 
buh {any lem exposure shall not be deemed injurious." This rule in i b  
applioation to tche instant oase may be paraphrased as follows: The 
period of la.& injurious exposure is the last thinty days of employ- 
ment while exposed to silica dust, provided employee works for the 
same employer as muoh as thirty days  or parts thereof in a period 
of seven months. An employee ie oapable of furtiher injury so long as 
6 b  is any sound ti~mue in &he lungs Ito be scarred by the cutting 
particles of dust and reduced to a fibroid state; the law takes the 
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breakdown where i t  occurs. Haynes v. Feldspar Producing Co., 222 
N.C. 163, 170, 22 S.E. 2d 275. We must hold, as in the Haynes w e ,  
thlat employee wm oapable of furbher injury from silicosis up to and 
including 29 September 1951 because Iw still lived and breathed. G.S. 
97-37 creates an irrebutkable presumption-a presumption of law. The 
la& day of work was the d.atc of disablement and the last thirty da.ys 
of work w~as the period of East injurious exposure in ;the case a6 bar. 
The Commiesion may not arbitrarily seleck any 30 days of employ- 
ment, other than the last 30 days, wkhin the seven monthis p e r i d  for 
convenience or protection of any of the parties, even if there is eome 
evidence which may be conshed  to support suoh selehon. Hartsell 
v. T h m o i d  Co., 249 N.C. 527, 107 S.E. 2d 115; Mayberry v. Marble 
Co., 243 N.C. 881, 90 S.E. 2d 511; Willit~ghtrn~ v. Rock &: Sand Co.: 
240 N.C. 281, 82 S.E. 2d 68; Stewart v. Duncan, 239 N.C. 640, 80 
S.E. 2d 764; Bye v. Granite Co., s~p-a; Haynes 2). Feldspar Produc- 
ing Co., supra. 

In the clrtse a t  bar the United States Fidelity & Guaranty Conlp'zny 
was nat on the risk during the period of last injurious exposure and 
the Commission pmperlp dismiwd i t  as  party defendant,. However, 
we wish to make i t  clear that  there must be disablement a s  defined 
by G.S. 97-54 before ordinary compensation may be awarded in sili- 
cmis cases. The time when disablemtlnt is deemed Ito have occurred 
depends upon tlhe faotual situation under ~onsid~eration. Young v. 
Whitehall Co., supra; Singleton v. h1ica Co., 235 N.C. 335, 69 S.E. 
2d 707; Honeycutt v. Asbestos Co., 235 N.C. 471, 70 S.E. 2d 426. In  
the inlsta,nt case G.S. 97-57 fixes the time of disablement and the pe- 
riod of l& injurions exposure when applied ito thc faots. 

Defendant, insists that  i t  is not liable for payment, in any evmt. 
for the reason that  employee waived compemaition in writing. 

L t  is true that  employee on 10 August 1950 applied to bhe Com- 
mission for leave to  accept employment wiith Cole-Willlard Stone 
Compainy of Raleigh land waived his rights to  ompernation for any 
atggram6ion of his then physical condifion, "other hhan tnhe righit to 
o h m  compenmtion for disability or death or both as now provid,edl' 
In G.S. 9,7-61, lLin the event Ithiat continued exposure to  ~ilicosis inci- 
dental to such employment should result in disability or death, in 
whioh went  cornpensakion shall be payable for a period not t o  exceed 
one hundrecl weeks." (Emphasis ours). The Commission permitted em- 
ployee "to enter ithe employment as &atedl until 20 December 1950 
and no further." Pursuant thereto emnloyee worked for Cole-Willmd 
%one Oompany until 19 Ootober 1950. There was no alch request.. 
vaiver and permission with resped to the employment hy defendant,. 
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The essential elements of a waiver are: (1) the existence, at the 
time of the alleged waiver, of a right, advantage or benefit; (2) the 
knowledge, a&ud or const r~~~t ive ,  of the exilsrtence hhereof; and (3) 
an intention to rekinquid1 w h  right, advantage lor benefih. 56 Am. 
Jur., Wtiver, set. 12, p. 113. Applying these principles to the situa- 
tion a t  hand, it is clear tihat defmdmt did not rely on and may not 
claim any benefit under tihe waiver signed by employee on 10 August 
1950. At that time employee had no righbs tshh respect to m p e n s a -  
bim from defendant and contemplated none m far as  the m r d  dis- 
clases. There is no indication &ah employee ever irkended ko relin- 
quish any rights &ah he might have to cmpensmtion by a d  through 
defendant. Defendant was not a panty to $he wa;lver of 10 August 
1950 and is not mentioned therein. It was limited by ibs ,kerns to em- 
ployment by Cole-Willard Stone Cornpamy. 

I h r t h m o r e ,  %he signing of the waiver in order to obtain employ- 
ment, by Oole-Willard Stone Oompany did nat reduce lthe corapensa- 
bion for the d.eath of employee from ordinary loompe~~~lstion to &at 
provided by G.S. 97-61. G.S. 97-61 was rewritten a9 97-61.1 to 97-61.7 
by Seesion Laws 1955, chapter 123, and ~bp Sassion Laws 1957, ohapter 
1217. We cmsider i t  here a+s it existed prior to 1955. G.S. 97-61 makes 
plrwirJicm for compensating and r e h a b i W n g  employees, not d u a l -  
ly disabled, who would be benefited by being taken owt of the duety 
trrade. It provides for temporary cmpemartion until employment may 
be obtained in another occupation and payment for training purpoms 
in a new !trade. It pmvidas a follows: " I f  an  employee has been so 
compensated . . . and he thereafter engages in any occupation whioh 
expcrses him to the hazards of silimis . . . witihouk first having ob- 
baked khe written cipproval of the Idustnial Commiwion, neither he. 
his dependents, p e m a l  representatives nor any other person shall be 
entiltled to  any mpemat ion  for diiablemenh or death from siliwis 
. . . : Provided, however, that am employer ao affected, as an alter- 
native to  forced ohange of oacwtion,  may, subject to the appmml 
of bhe Induetrial Oommkian, w i v e  in writing his right to corapenea- 
tion for aggravation of his condition that may result from his con- 
tinuing in his hazardous socupshion ; !but in the event of btal dis- 
ablement or death . . . mmpexmtion shall xl~vatheless be payable, 
but in no cam . . . for a longer period than m e  hundred (100) weeks." 
(Ehpbaek ours). 

Ehployee in rthe .cage sit bar did nat at  any time receive any m- 
pen&ion under O.S. 97-61 and rtharefore did not forfeit i-& right, to 
ooqemution bhereunder. Employee did not waive in writing h b  night 
to arrmpecnmtion when he was employed by defendant and the Ooan- 
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mission did not approve his employment by defendant. Therefore, 
pl'aintifis are entitled, ,h ordinary compensation herein. Bye v. Granite 
Co., supra. 

Defendant might have avoided liability, had i t  so desired, by in- 
sisting that employee be examined and a prompt report be made be- 
fore i t  received him into service. The refusal of employee to submit 
to such examination would have barred him from compensation. G.S. 
97-60: Willingham v. Rock & Sand Co., supra; Hal~nes v. Feldspar 
Producing Co., supra. 

G.S. 97-65 provides ithat "In case of disablement or doeath due pri- 
marily from silicosis . . . and conlplicaited with tuberculosis of the 
lungs compensation shall be ipayable as hereinbefore provided, ex- 
cept thah the rate of payment may be reduced one-sixth." Whether 
the law& should be iso reduced re& in the discretion of the Indus- 
trial Commission. Stewart v. Duncan, supra. 

There was competent evidence to support the findings of fact by 
the Industrial Commission and, its oonclusions of law are supported 
by the findings of fact. 

On appeal from the Industrial Conimiwion, the Superior Court has 
only appellate jurisdiction ito review an award of the Industrial Com- 
mission for errors of law. It may not find additional facts or make an 
award. Brice v. Salvage Co., 249 N.C. 74, 82, 105 S.E. 2d 439. 

This oase is remanded to the end that Ian (order be made affirming ithe 
award of the Industrial Commission. 

On defendant's appeal - affirmed. 
On carrier's appeal - reversed. 

HIGGING. J.. not sitting. 
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WILLIE J. TAYLOR, (EMPLOYEE) PLAINTIFF, v. .T. D. DIXON, JAMES 
DIXON, JR., AND JOE EDDIE DIXON, (ALLEGED EMPI~YEBS) ,  NON- 
INSUBE~S, DEFEKDANTS. 

(Filed 23 November, 1959.) 

1. Maqter a n d  Servant Q & 
Where a n  employee is employed solely for a particular job, such us 

operating a chain saw, and is positively forbidden to perform another 
job connected with the work, such a s  opemting a tmctor, a n  injury re- 
ceived while performing the  forbidden task does not arise out  of a haz- 
a r d  of the employment and is not cmpensablc. 

2. Master a n d  Servant  Q 9 4 -  
It is error for  the Industrial Commission to fail  o r  refuse to make 

specific findings of fact in respect to a specific defense set up by the 
employer, and  where i t  fails to make such findings and i t  is apparent 
that  the findings made were made under a misapprehension of the  apgli- 
cable law, the findings must be set  aside and the cause remand& for  
findings from the evidence considered in its true legal light. 

HIWINS, J., not sitting. 

APPEAL by defendants from Parker, J., a t  January Term, 1959, of 
NEW HANOVER. 

Proceeding in North Carolina Industrial Commission under North 
Oarolina Workmen's Compensation Act for aom?>emakion [as result 
of injury to claimant'ts left leg-heard on appeal to Supwior Count 
for errow of law contained in {the opinion and award of Hearing Com- 
missioner, and from the opinion and award of the Full Canmimion, 
notice of which was sent to and received by defendant. 

The case on appeal by defendants flrom the judgment in favor of 
plainitiff upon an appeal from thie Full Nmth Carolina Industrilal Com- 
inission discloses that at  the hearing before the Hearing C!u?nzniwioner 
the following evidence in pertinent part was offered: Willie J. Tay- 
lor, claimnnt, testified: " " " + My regular jab was to saw down trees 
:mi cuh off the tops witill a ohain saw." 

Jmms Dixon, Sr., testified: "I was working for my boy, James 
Dixon, Jr., d the time. When he (Taylor) staAed off on hhe tmctor 
I said, to him (Leave that  t r a o h  alone.' We needed some poles cult, 
and he said he wrts going to drive the d lmn txactor thlat dlay, and I 
kept on a t  him 'the way you are driving hhat tractor through :he fields 
~tnd \ w ~ d s  you are going to  kill yourself' and he said 'Old man, I will 
get down and whip your * * * if you don't hush up. I know what, I 
itm doing * * *.' 

"Q, What was his regular job? A. Power saw, we had to take a 
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cross-cut saw and cut the poles we out that day. He wouldn't saw. He 
said he won't going to saw that  day. 

"I have known Taylor for 15 or 20 years and !he has worked for me, 
He plowed, and he was slapping that  left foot just like he does now 
and i t  wls~s  thiat way before the tnaotor lturned over * ." 

And Jiames Dixon, Jr., testified: "Taylor's job was running: the 
chain saw sawing down trees and topping them. * * * I told him not 
to drive the tractor. He told me he was going to drive the traetor, 
that he was not goling to run the ohain saw that day * The reason 
I told him not to drive the tractor wais because that wwas not his job 
He was employed to run the chain saw- not to operate the tractor 
* + *  I didn't. hire him as a tractor driver. He has never operated a 
tractor for. me. Hc never operated a tractor in this tract of woods. He 
was running a chain saw when he was working for me." 

The reoord shows that based upon ihe qtipulations of t l ~ .  i)urticbt 
and ithe evidence in tihe case khe Hearing Commissioner found facts 
inter alia: 

"3. That  on and prior (to November 26, 1956. plaintiff was regularly 
employed by Jamas Dixon, Jr .  * 

"5. That  on November 26, 1956, plaintiff was driving a tracttor, 
pulling lags in the woods; that  he struck a stump with a tractor which 
caught in the equipment and turned the tractor over on him, the 
steering wheel striking him on his loft leg * " * 

"That in the way and mlamer set* out above plaintiff suct:iined an 
injury by accident arising out of and ir, the c~ourse of hlis enlployment 
* + *  ' 1  

And "based upon the foregoing findings of f a d ,  the Hearing Corn- 
missioner makes the following conclu~i.ons of Ian." (not pertinent to 
present challenge). 

And "based upon the foregoing findings and conclusions the Ilear- 
ing Commissioner enters" an award. 

The record shows that defendant James D. Dixon gave notice of 
appeal and made application for review in this case to the North 
Carolina Industrial Commission, aiitting as the Full Commission, ss- 
signing as error on the part of the Hesring Commissioner that: 

"1. He did, not find that  Willie .J. Taylor hlad stepped outside the 
boundaries defining the work for which he was employed, to wit: 
Operating a chain Baw, sawing down trees and sawing off the t o p  
and was operaking a tractor which lie had been forbid to do. 

"2. The Commissioner should have founld tihak Taylor hnrl no duties 
with the trac),or which he was on when hurt. 

"3. For that it should have been found thlat Taylor's slapping his 
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foot WM not a result of the injury; that  i t  ha.d existed a long time 
before the date ir, question. 

"4. That  it should have been found tallat Taylor had no duty con- 
nected with the tractor, was acking according to  his own will, that 
his injury did not result as s hazard incident to his employment. 

"5. That  i t  should have been found and held that the accident and 
injury to Taylor did not arise out of his employment by Jamas Dixon, 
Jr., and was not the result of a risk incidenh to the employment." 

And in opinion of the Full Commission, pursuant to review, it is 
set forbh that  "After the Full Commission carefully re~iewed all thc 
competent evidence, findings of fact, conclusions of law and award 
heretofore made, the Full Commission is of the opinion that there is 
competent evidence in trhe record to support the findings of fact and 
conclusions of law of the Hearing Commissioner. Therefore the Full 
Commission adopts as its own the findings of fact and conclusions of 
law of the Hearing Commissioner and orders that the results rmched 
by him be and the lsame is hereby affirmed." 

Commissioner Peters dissents on the grounds stated. And the rec- 
ord shows appeal by defendant to Superior Court, @signing "the ob- 
jedions m d  exceptions constituting errors of law assigned and 
objected to and excepted to  as follows, to wit: 

"1. The commission did not have jurisdiction of this c a e ,  for that: 
The injury to the plainitiff Taylor did not arise out of and in the 
course of his employment, for that  * + his regular job was 40 run 
a ohain saw and saw down trees, and he was injured while driving 
a tractor which he had been qmifically forbidden to do. 

"2. For that the Hearing Commissioner and the Full Cornmimion 
should have found that plaintiff Willie J. Taylor had stepped outside 
the boundaries defining the work for which he was employed, to wit: 
Operaking a chain saw, saiwing down trees, and sawing off the tops, 
and was operating a tractor which he had been forbidden to do. 

"3. For that: The Hearing Commissioner and Full C d ~ i o n  
should have found that pllaintiff Taylor had no duties with the tractor 
which he was on when hurt, and that his injury did not result as a 
hazard incident to his employment. 

"4. For that: It should have been found by the Hearing Commis- 
sioner that plaintiff Taylor's sla4ppin his foot v a s  not the result of 
the injury but that it had existed a long time before the d a k  in ques- 
tion, and that there was no evidence that i t  had not existed a long 
time before the injury and that there was no evidence that his slapping 
his foot was caused by the injury. 

"5. For that: The Hearing Commissioner and the Full Cammission 
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erred in finding that the pllaintiff Taylor was in need of further ~nedi- 
oal treatment which would tend Ito lessen his p&od of disability, for 
that: There is no evidence to lsustain +uch a finding or that there is 
any dieaibility arising from iany wcidumt, arising out of or in the course 
of his employment. 

"6 The hearing Commissioner and the Full Commission were in 
error in finding and aoncluding as c matter of law that plaintiff niny 
have m e  permanent disability, for tlhart trhere is no evidence to sus- 
tain mch a finding. 

"7. The Hearing Commissioner ,md the Full Commission n w c  in 
cxror in adjudging that  James Dixon, Jr., !shall pay d l  medical, 110s- 
pitalisation and other treatment bills incurred by plaintiff on account 
of his linjury, for that :  The injury did not arise out of it31 accidcnt 
arising out of the course of his employment. 

"8. For &tat: Tlhe Hearing Comrnissionw and the Full Comlnission 
were in m r  in ordering thah James Dixon, Jr., shall provide cuch 
further medical treatment at the hands of Dr. M. H. Bullock Ra in 
his opinion will tend to l w e n  plaintiff's period of disability, to wit: 
The slapping of his foot * + for that,: Same was nat oawed by any 
accident or  injury arising out of the course of his employment. 

"9. The Hearing Commissioner and the Full Commission were 111 

e m r  in ordering James Dixon, Jr., to pay the costs, for tihat: The in- 
jury did not arise out of the cowse of plaintiff's employment and the 
Comm~ksion had no jurisdiction. 

"Wherefore the defendant James Dixon, Jr., prays that  this cause 
be certified to the Superior Court of New Hanwer County for hear- 
ing upon this appeal, and that plainkifi Taylor recover nothing, and 
that the award of the Hearing Commissioner and the Full Commis- 
sion be &ricken ouh and the case dismissed. * * 

"Serviw notice of appeal m e p M  June 6th) 1958.'' 
The record shows that  'the cause caning on to be heard before the 

presiding judge, upon appeal from the judgment of the Full Commis- 
sion, lthe plainliff and the defendanlt being represented as indicated, 
and "the mrt, having reviewed the record and heard arguments of 
oounsel setting forth their contentione, and t>he court being of the 
apinion tihat trhere is evidence in the record to support the findings of 
f a d  and mclusriom of llaw of the Full Commission: Whereupon the 
court adapte as  its own the findings of fact and conclusions of law 
of the Full Oornmission and ordem the mme be in all respects af- 
firmed." And the p r e ~ d i a g  judge ordered that  an award issue ac- 
cordingly, and "the defandanh pay the wts land the provisions m 
to attorneys' fees be held in abepancc until final judgment is rendered." 
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The Superior Court rendered judgment as  so set out in the record. 
Defendant excepts thereto and appeals to Supreme Court, and assigns 
error. 

Rodgers & Rodgers for plaintiff, appellee. 
I. C. Wright for defendant, appellant. 

WINBORNE, C. J. This is the sole question presented on this appeal: 
When a defendant in a proceeding under the North Carolina Work- 
nlen's Compensation Act sets up a specific defense, as in the present 
ctwe may the Industrial Commission fail or refuse to make specific 
findings of fact in respeck thereto in the light of the evidence offered. 
The answer is "No." 

Here the defendant contends plaintiff was employed to operate a 
chain saw and, though forbidden to do so, undedook to operate a 
tractor. 

In  this connection, "if", as stated in Larson's Workmen's Compen- 
sation Law Vol. 1, p. 463, "the unrelated job is positively forbidden. 
all connection with the claimant's own employment disappears, for 
he has stepped outside the boundaries defining, not his method of 
working, but the ultimate work for which he is employed." To like 
effect is Morrow v. Highway Comm., 214 N.C. 835, 199 S.E. 265. 
where a painter on a bridge, after being forbidden to  do so, under- 
took to recover a brush which had fslllen in the river, was drowned. 
Recovery was not allowed. 

Hence in the case in hand defendants are ent,itled to have the In- 
dustrial Cammiseion, in finding the faots, consider the evidence in 
the light of these legal principles. Lt is apparent that  this has not 
been done. Indeed, facts found under misapprehension of the law will 
be sat aside on the theory that  the evidence ehould, be considered m 
its true legal light. McGill v. Lumberton, 215 N.C. 752, 3 S.E. 2d 
324, and cases cited. 

Therefore the case is remanded to the end that  the North Carolina 
Industrial Commission, applying the legal principles here declared, 
may proceed to findings of fact and a determination of the olaims in 
accordance with prescribed praotice. 

Error and remanded. 

HIGOINS, J., not sitting. 
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STATE O F  NORTH CAROLINA v. WILLIAM HAZARD SHEFFIELD 
AND ERNEST LEE PARTIN. 

(Filed 25 November, 1959.) 

1. Constitutional Law gj 33: Crlminal Law fj 80- 

Where a defendant voluntarily testifies in his own behalf he iE: sub- 
ject to cross-examination and impeachment a s  any other witness, since 
the constitutional inhibition against self-incrimination, Art. I, Sec. 11. 
of the Constitution of North Carolina, applies to compnlsion and does 
not protect a defendant when he roluntarily becomes a witness for. the 
very purpose of having the jury consider his testimony in determining 
his guilt or innocence. 

2. Criminal Law gj 80- 

Where a defendant testifles in his own behalf it  is  competent for 
the solicitor on the cross-esaminatioli to ask him for the purpose of im- 
peachment if he had not theretofore been convicted and sentenced to im. 
prisonment for another crime, and the affirmative answer of the defend- 
a n t  to such question is competent as  affecting his credibilit? a s  a mit- 
ness, and in its charge the  court may state what each defendant ad- 
mitted a s  a fact on such cross-examination. 

8. Criminal Law g 46- 
Flight is competent evidence to be considered by the jury in connec- 

tion with other circumstances in passing upon the question of defendant's 
guilt. 

Where defendants a s  witnesses in their own behalf have testified on 
cross-examination a s  to the fact that they had fled the State, it is proper 
for the court to charge the jury on the contention of the State based 
upon such flight without having instructed defendants of their right to 
offer rebuttal evidence upon this specific aspect, it appearing that the 
court, when the State rested its case, a d ~ i s e d  defendants that they could 
put  any witnesses they had on the stand, and there being no intimation 
by defendants that  they had any witnesses to testify upon the maUer. 

APPEAL by defendants from Sink, E. J., 16 February 1959 Term, of 
WAKE. 

Criminal prosecution upon a bill of indiotment charging defendants 
on 15 November 1958 with robbery with fi~marms and &her dangerous 
weapons, implements or means, a violation of G.S. 14-87. 

Pies: Not Guilty by both defendants. Verdict: Each defendant is 
guilty w ohwged. 

From judgments of imprisonment of each defendant, each defend- 
ant appeals. 
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Malcolm B. SeaweU, Attorney General, and Claude L. Love, Assis- 
tant Attorney General for the State. 

Taylor & Mitchell for defendants, appellants. 

PARKER, J. The &te's evidence shows these faots: About 10:15 
p. m. on 15 November 1958 Ray Murray saw defendants a t  the cor- 
ner of Swain Street in the city of Raleigh, when he wss going west 
in the 500 block of Ehst Edenton St&. He stepped out into the cul- 
vent .to go around them. When he had p d  them about 15 or 20 
feet, defendants turned, and m e  of them hollered, and asked what he 
had on him. He replied, "nathing." They oaime towards him, and he 
idarted running. Murray testified: "They jumped me, and drew a 
knife on me and one of them hit me in the stomach and one of ,them 
went through my pockets. They put  the knife utcms my neck, and I 
was struggling wibh both of bhem a t  the time, when one of them struck 
me in the stomach. I went to the ground then and was rolling over 
trying ito get up and they both fled then around the corner through 
bhah utlleyway between Edenton Street and New Bern Avenue, next 
to Swain Street. I had probably about $16.00 on me a t  the time. 
. . . My pocketbook was taken, and I never recovered it, and I never 
recovered the money. I don't know how many times they hit me but 
they did hit me and kept pounding on me until I wm down on the 
gmund. They were pounding me with their fists. I was not atruck 
by anything while I lwlrrrs on the pound, I was only jusit kicked. I 
was kicked while I was on the ground, and was kicked in the stom- 
ach." About 9:30 on the 17th or 18th of November 1958, Mur- 
ray identified defendants in a lineup of five men as the men who 
robbed him. 

Defendant Partin testified in his own behalf as follows: "At the 
time of ithe robbery, whioh WM at about the same time another rob- 
bery took place here in Itown, I believe, I think another robbery 
took place that 8ame night here in Raleigh. All I can say is, we 
were both rut my grandifahher's house fat the time. . . . I was I& his 
house at the time of this robbry ,  and I don't really know anything 
about it,, and I guws thlat's it." On cross-examination he testified: 
"Right after this h~appened, a man w m  robbed, and I was tried and 
convicted in this court, and was givm 18 months on the road for lar- 
ceny. . . . Two terms of court ago, the judge continued this aase, 
as I did not have a lawyer, but I did not say anything about, wit- 
ntssses, I said a lawyer. Right won after that ooumt, I escaped from 
prison, and we were apprehended 20 h o w  afterwards." 

Defendant Shcffield, t,mtifid in his own behalf as follows: "Well, 
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as Mr. Ernest Partin has already &atedl both of us were over at 
his gmndfather's house on the 15th. We left there thalt day, and re- 
turned there just before dark; it was wound 7 :00 or 7 :30, I don't 
know the exact time we got back there. Then we stayed at the house 
there all that night. . . . We spent the night there, all .that time we 
were down there. That's about it." On cross-examination, he testi- 
fied: "Just last week I received a sentence of 2 to 4 years for armed 
robbery in this court for a robbery which occurred about 20 minutas 
after this robbery occurred. . . . We were brought into this court- 
room a t  the .January Term of Couh, and the case was continued 
so that we could get some witnesses. And when the case was called, 
we had escaped. We were later brought back here, and tried last 
week for armed robbery." 

The only assignments of error arc to the charge of the court to 
the jury. 

The first assignment of error is to this part of the charge: "The 
State alleges that, according to the evidence here, that they were 
involved in another robbery on the same night for which they were 
tried d penalized." 

After the State had rested its case, tlie learned judge, in accord 
with G.S. 8-54, stated to the defendants, "either one of you defend- 
ante m y  take the stand and testify in your own behalf, if you wish 
to do so, but you do not have to do so, and if you do not testify 
in your own behalf, it will not be wnsidered by the jury to your prej- 
udice so I will instruct them, but whether you will testify or not is for 
each of you to say, and this applies to you Sheffield and to you 
Partin. . . . If you have any witness you may put him on the dand 
too." Whereupon, each defendant, according to ithe record, volun- 
tarily and a t  his request, became a witness in his own behalf, and. 
therefore, was subject to cross-examination and impeachment as any 
other witness, and b the advantages and dieadvantagw of being a 
witness. G.S. 8-54; S. v. Hawkins, 115 N.C. 712, 20 S.E. 623; S. v. 
Wentz, 176 N.C. 745, 97 S.E. 420; S. v. Colson, 194 N.C. 206, 139 
S.E. 230; S. v. Farrell, 223 N.C. 804, 28 S.E. 2d 560. 

There is a diatinction .to be observed between the statement made 
by a prisoner on his preliminary examination before a magistrate 
under G.S. 15-89, and his tes6imny given under G.S. 8-54, as a 
witness on the trial of the cause. S. v. Farrell, supra; S. v. Hawkins, 
supra. On the former, he is advised of his rights, and such examin- 
&ion is not to be an oath. On the latter, the defendant, a t  his own 
request, but not otherwise, is competent but not compellable to testify, 
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and, of course, his testimony thus given is received under the sandion 
of an oath. 

It is said in 8. v. FarreU, supra: "The constitutional inhibition 
against oompulsory df-incrimination, Art. I, Sec. 11, (North Caro- 
lilm Con&itution) is directed against compulsion, and not against 
voluntaly admissions, oonfessiom, or testimony freely given on the 
trial." 

Eaoh defendmt vdunrtarily became a witness for himself for the 
very pu-e of having the jury oonsider his testin~ony in deterinin- 
ing his guilt or innocence. Having drone so, it was proper for the 
Solicitor for the pul;pose of impeaching each defendant to ask each 
one on  cross-examinlation, if he had not been convicted and sentenced 
to imprilsonment for the crime of robbery. The answer of each de- 
fendlad that he had bean so oonvioted and sentenced for robbery 
was clearly competent as affecting his cldibiliity as a witness. S. v. 
Lawhorn, 88 N.C. 634; S. v. Holder, 153 N.C. 606, 69 S.E. 66; S. v. 
Colson, supra; S. v. King, 224 N.C. 329, 30 S.E. 2d 230. 

The challenged portion of the charge is merely a sbatement of 
what each defendant admitted as a fact on cross-examination, and 
the assignment of error thereto is overruled. 

Tlhe only other assignment of error., except a formal one to the 
judgment, which is not discwscd in defendant's brief, is to this part 
of the charge: "Since this alleged violation occurred, and the Stake 
oontends that  while awaiting trial they fled and the State contends, 
aind the Court charges you tlhat they having fled that is evidence to 
be conisidered by you as having beaping upon their guilt in this 
case, the State's oonknding that such flight has a bearing upon their 
guilt or innocence in this case, the Stake contending that beoause of 
their guilt they fled, and the State says and contends thajt you should 
be satisfied beyond a r ewnab le  donbt that each of these defendallits. 
William Hazard Sheffield and Ernest Lee Partin, is guilty as charg- 
ed in the bill of indictment." 

Defendant Paxtin testified on crose-examination: "Two terms of 
court ago, the judgv continued this case, as I did not have a lawyer, 
but I did not say anything about witnesses, I said lawyer. Right 
soon after that court, I escaped from prison. and we were apprehend- 
ed 20 hours afterward." 

Defendant Sheffield te~tified on crass-examination: ''We were 
brought into this courtroom a t  the January Term of Court, and) the 
oase was continued so that  we could gat, some witnesses. And when 
the awe  was called, we had esoapd. We were later brought back 
here and tried last week for armed robbery." 
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This Court said in S. v. Payne, 213 N.C. 719, 197 S.E. 573: "Flight 
is competent evidence to be considered by the jury in connection with 
other oircumstancas in p m i n g  upon the question of guilt," citing 
mjainy decisions of the Court in support of the statement. 

Defendants make this contention in their brief: "Appellailts do 
not oontend that evidence of flight from custody after indictment 
is mt ladlaissible against a defendant. Appellanb do contend and 
argue an this appeal, however, that  in the instant case where appel- 
lank were not represented by counsel, that it was error for the 
trial court to instmct the jury upon ~thiis principle where the court 
has not instructed appellants of their right to offer rebuttal evidence 
or testimony upon this matter." 

Comael for defendanb have cited no authority to support their 
contention, nor do we know of any. Defendants in their brief have 
not a word as to how the testimony of some imaginary witness or 
witn- - there is no ~uggestion they have any - could benefit 
them in any way on the question of flight from custody, which flight 
each defendant admitted on moss-examination. When lthe State rest- 
ed its clase, the judge told defendants. inter alia, if they had any 
witnm, they oould put him on the stand. No prejudicial error is 
shown as to this assignment of error, and it is overruled. 

I n  the trial helon-, n-c1 find 
No error. 

JOHN HARRIS A N D  WALTER JENKINS r. CITY O F  RATiEIGH. 

(Filed 25 November, 1959.) 

I .  Municipal Corporations Q 33: Trespass to Try Title Q 3- 
I n  an action to establish plaintiffs' title to certain land and to hare 

assessments for public improvements made by defendant municipality 
declared invalid on the ground tha t  the paved area was not a street but 
plaintiffs' property, the burden is upou plaintiffs to establish their cnwe 
of action. 

2. Boundaries 8- 
Where the owner of land has subdivided same and prepared aud re- 

corded a map showing lots and named streets, the location of a street 
so shown mar  not be established by the description in a deed in the 
chain of title executed snbsequent to such division by the original owner. 
siBce a junior instrument may not be used to establish the  locatinn of 
a boundary fired by a senior instrument. 

8. Boundaries § 3- 
Where the description in a deed calls for a beginning corner and then 

only coiirws and distances from snch corner without otherwise pointing 
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out any other comer or referring to any oorner of a n  adjacent tract, the 
beginning cornw may not be established by reversing the a l l .  

4. Adverse Possession Q 15- 
A deed cannot constitute color of title to lands not embraced within its 

description. 

5. Adverse Possession Q 23- - 
Plaintiffs can acquire no title by adverse possession when their own 

evidence estabhishes that  less than twenty years elapsed between the 
time they took possession and the institution of the action and that  the 
claim could not be maintained under color of title. 

6. Municipal Corporations Q 8 0 -  
A municiprtlity does not have to pave the entire area owned by it for 

street purposes in order to assess land abutting t h e  street for improve- 
ments. 

APPEAL by plaintiffs froin Thompson, J., February, 1959 Civil 
Term, of WAKE. 

This is an action ;to ;try title to a small piece of land in Raleigh. 
Phintiffs allege they own a lot described in deeds to them as: 

"BEGINNING a t  la point in the western side of Butler Street, 
in the Villmage of Oberlin, Alonza Haywood's northeast corner, and 
running thence weatwardly along Haywood's northern boundary line, 
260 feet; thence northwardly 60 feet; thence eastwardly in a line paral- 
lel with said Haywood's line 260 feet to the western boundary line 
of Butler Street; thence sou~thwlardly with said Butler Street, 60 feet 
to the BEGINNING." 

Defend~ant admite plaintiffs' ownership of the descri~bed property 
except that part whioh was mappedr and dssipated as Butler Street 
when the area known as San Domingo was subdivided. Butler Street 
is now known as Chester Road. 

The area in controversy was paved as a part of Butler Street or 
Ohester Road. A part of the cast of paving waa 'amemed againsl 
plaintiffs as abutting property owners. They challenge the validity 
of the )sessment for that the area paved wm not a etreet but their. 
property. A restraining order issued to prevent enforcement of thc 
paving ssseasment. 

At tihe conclusion of plaintiff's evidence defendsnb's motion to non- 
suit wm allowed and the rwtraining order was dissolved, Plaintiffs 
appealed. 

Bailey & Dixon for plaintiff appellants. 
Paul F. Smith for defendant, appellee. 
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RODMAN, J. The pleadings placed the burden on plaintiffs to es- 
tablish ownership of the land in controvemy. 

The stipulations and evidence euffice ito establish: Amelia Whitaker 
and other members of the Whiltaker family, on 14 October 1873, 
conveyed to W. H. Morgan a parcel of land "designlated as Lots 45, 
46, and 47 on said (San Domingo) map fronting on Butler Street or 
Avenue, adjoining the lands of Tom Johnson and Solomon Taylor 
and containing about one and one-qularter acres"; .a map of San 
Domingo, prepared for the Whitaker edate lahowing a subdivision 
into lots and named str&s wsls duly recorded in 2ihe office of the 
Register of Deeds of Wake County; when the land waa sudivided 
and when W. H. Morgan purchased from the Whitiakem, San Dom- 
ingo was not an incorporated area, but by enlargement of Raleigh's 
boundaries i t  became a part .thereof in 1920; Raleigh took over the 
maintenance of Chester Road in 1910 and paved it in 1953; by duly 
recorded deedc. title to lote 45 and 46 shown on the aulbdivision pas- 
sed from W. H. Morgan m d  vested in Parker Realty Company; 
it, in 1915, conveyed to John Ivey by the description set out in the 
complaint; plaintiffs trace title to John Ivey by deeds containing 
the identical description given in the deed to him; they acquired 
title in 1938; in 1915 Alonza Haywood wais the owner of lot 44 
shown on the map of S m  Domingo; that map shows Butler Strwt 
t o  be the eastern boundary of lots 44, 45, 46, and 47; lot 46 is 
shown to  have a frontage of 32 feet on Butler Street, the others 
105 feet each; all extend westwardly 250 feet from the street. 

Defendant does not challenge plaintiff's' locartion of the western, 
or back line of l d  45, 46, and 47. 

To establish ownership of the disputed area, plaintiffs begin a t  
the muithwest corner of lot 45 and measure eaistwardly 260 feet, 
the distance given in the deed to them. This they say establishe3 
the location of Alonza Haywcrod's northeadst corner in Butler Street, 
the beginning corner called for in the deed to them. They main- 
tain the right to so locate their beginning comer because. as they 
say, there was in fact no Butler Street when San Domingo was 
subdivided, and in fact no street in actual existence until 1940 when 
the City took over and assumed maintenance. They contend the 
evidence shows the stake marking Alonza Haywood's northeast cor- 
ner was destroyed in 1953 when the paving work was in progress, 
and since they are unable to establish that corner they are entitled 
to begin at a subsequent corner called for in their deed and reverse 
to locate their beginning. 



The reasoning is fallacious. The partias trace their rights t o  a 
common source, the Whitakers. The San Domingo map bold where 
and how 40 looate Butler Street if the back lines of the lots were 
known, and Butler Street did not in faat exist on the ground. 

The divergent rights were acquired prior to 1915. Plaintiffs can- 
not, by using a dwcription originating in 1915 or subsequen~t thereto, 
locate a line previously established. Coffey v .  Greer, 249 N.C. 256, 
106 S.E. 2d 209, s. c. 241 N.C. 744. 86 S.E. 2d 441; Goodwin v. 
Greene, 237 N.C. 244, 74 S.E. 2d 630; Belhaven v. Hodges, 226 N.C. 
485, 39 S.E. 2d 366; Cornelison v. Hammond, 224 N.C. 757, 32 S.E. 
2d1 326; Euliss v .  McAdams, 108 N.C. 507. 

Not only do plaintiffs not have the right t o  ulse the junior in- 
strument to establish the location of a boundary fixed by a senior 
illstmment; but to begin at a pastorior corner for the purpose of lo- 
eatinlg the anterior corner, i t  must appear that  the anterior corner 
is not established 'and known and tlhe location of ithe posterior cor- 
ner is known and established. That  uondition does not here exist. 
True the back, or western line of lot 45 is known and established. 
No controvmy exists with respect to its location. But the descrip- 
tion in the instrument which they would use does not refer to the 
hack line of lot 45. It directs the line run from the beginning cor- 
ner on ButSer Streot "westwardly along said Haywood's northern 
boundary line, 260 feet; thence northwardly 60 feet" etc. I t  points t o  
nothing which marks the termination of the 260 feet. It is a pure as- 
sumption on the part of plaintiffs that the di'st~anre oalled for termin- 
ated at the southwest corner of lot 45 shown on the map of San 
Doningo. That  assumption is based on the fact that  the grantor was 
the owner of lot 45 and is not known to have owned any other land. 
But if he had intended to stop his deed a t  the western line of lot 45 
or .to extend it to that line, thak faot should appear in the deed,. 
Where the 260 feet ends aan only be found by beginning on Butler 
Stwet st Haywood's northeast. corner. The very description itself 
demomtrates tihat ithere can be no revewal of the oalls to estsblisli 
the location of the beginning corner. The subsequenh corners, by 
the terms of the description, must be located by running in the order 
given. Batson v. Bell, 249 N.C. 718, 107 S.E. 2d 562; Powell 21. Mills. 
237 N.C. 582, 75 S.E. 2d 759; Plemmons v .  Outshall, 234 K.C. 506, 
67 S.E. 2d 501; Locklear v. Orendine, 233 N.C. 710, 65 S.E. 2d 673; 
Lindsay v .  Austin, 139 N.C. 463. 

The parties stipulated that the City took over the maintenance 
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of the street in 1940. Plaintiffs acquired title in 1938. Manifestly 
they could not have acquired title by adverse possession. If their 
description does not cover the land in m h v e r s y ,  the deed does 
not corntitube color of title. Less than twenty years elapsed between 
the time plaintiffs took possession and the beginning of the adion. 
Plaintiffs' evidence demonstrates they (acquired no title by 'dwerse 
possesion. 

The City did not have to pave the entire area owned by it for 
jrtreet purposes in order to assess plaintiffs as abutting property 
ownem. They could pave only a portion of the street and make a 
valid assessment. Salisbury v. Barnhardt, 249 N.C. 549, 107 S.E. 
Bd 297; Anderson v. Albemarle, 182 N.C. 434, 109 S.E. 262. 

The judgment is affirmed. 

STATE r. OSCAR CAMPBELL. 

(Filed 25 November, 1959.) 

1. Criminal Law 8 107: Homicide Q 27- 
A charge on the question of self-defense which includes thereill a 

statement of the law applicable when a defendant wrongfully assaults 
his  adversary or provokes the diWculty or commits a breach of the peace 
and engages in the affray willingly, is prejudicial when athere is no evi- 
dence in the case upon which to predicate such statement of the law. 
since the court is required to apply the law arising on the evidence in 
the particular case and not upon a set of hypothetical facts. 

HIMINE, J., not sitting. 

APPEAL by defendant from C'lnrkson, J., at  Regular June 15, 1959 
Criminal Term, of ~ I E C K L E X B U K ( ~ .  

Criminal prosecution upon a bill of indictment charging defen- 
dant O s w  Campbell with the crime of murder in the first degree 
of one Curtis Williams on the night of 21 February 195!1. 
The Solioitor announced in open court upon the call of the case 

tihat the State would not ask for a vexdid of murder in the first de- 
g e e ,  but would ask for la verdict of murder in the smnd ,  degree or 
w h s t e w  the evidence might justify. 
Plea: Nat guilty. 
Upon the trial in Superior Court the State offered the Wimony 

of three witnesses: Ruth Elizabeth Palb, who testified she was pres- 
pnt when the homicide took place, a d  two officers, Mac D. Earn- 



hmdt and L. E. Robinson, t o  whom defendant made statemenk per- 
tinent to the case. 

While defendant offered no evidence he invoked the principle of 
self-defense, contending that  there wa. no quarrel between him and 
deceased, and tha t  he had done nothing to bring on the difficulty 
leading to ithe homicide, and ithat he acted only when deceased fired 
a s h d  gun beside the automobile in which defendant wss riding, 
spattering the car with mud, and threatening t o  kill him--.stepping 
back a few steps. Whereupon defendant reached for a pistol and 
fired out of the oar window. And the evidence rtends to show bhat 
rut the time the front seat of the standing automobile was occupied 
by the  operator in the driver's seat, Ruth Eliaabath Falls in the 
middle, and he, the defendanit, on lthe right, within three or four 
fwt of deceased,, with no avenue of esaape to  him. 

The case was submitted to  the jury on the evidenct inhroduced, and 
upan the charge of the court. 

Verdict: Guilty of manslaughter. 
Judgment: Confinement in the State's Prison for not less than 

four (4) nor more than five ( 5 )  years. Defendant gave notice of 
appeal in open court,, and appea.1~ to Supreme Court md assigns 
error. 

Attorney General Seawell, Assistant Attorney General T .  W .  Bnr- 
ton for the State. 

Worren C .  Stncli. William E. Graham for defendant, appellant. 

WINBORNE, C. J.: Among the several assignments of error, brought 
up by defendant, the fourth and fifth, based upon exceptions five and 
six, directed to portions of the charge, when tested by decisions of 
this Court, appear to be well taken, and constituk error for which 
a new trial must be granted. See S.  v Glenn, 198 N.C. 79, 150 S.E. 
663; S. v. Robinson, 213 N.C. 273, 193 S. E. 824; S. v. Bryant, 213 
N.C. 752, 197 S.E. 530; 8. 1 1 .  Moore, 214 X.C. 6.58, 200 S.E. 427. and 
osaes cited. 

The portions of the charge to which t'hese exceptions relate are 
these: "But the court indructs you that  the defense of excusable 
homicide is not available; first, where one who has wrongfully as- 
~nul ted anotl~er or conmittcd s battery upon him and in consequmcr 
killed; or, second, where one has provoked the present difficulty by 
either language or conduct intended to bring about an m a u l t ;  or 
third, when one who has committed a breach of the peace or en- 
gaged in an affray villingly in the sense of doing so voluntarily 
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and without lawful excuse." And, continuing: "When these elements 
or either of them appear in the oase, the court instruck you that 
the p r b n e r  may not ~uwessfully maintain lthe position of a per- 
fect self-defense u d m  he may be able to show you that, a t  the 
time prior to the killing, he abandoned the combat and signified 
such aot to the adversary because in law he is said to have brought 
about, by his own ad, the necessity of baking life." 

The vice pointed out in these assignmmb of error is, that though 
they may be free from error when applied to hypothetioal situations, 
they are inapplicable to caise in hand for the reason that  the evi- 
dence i ~ u t d u c e d  does not admit of the application of such prin- 
oiple. See S. v.  Alston, 228 N.C. 555, 46 S.E. 2dt 567; S. v.  Street, 
241 N.C. 689, 86 S.E. 2d 277, and cases cited. 

Indeed, in the Street oase, supra, in opinion by Denny, J., lthe 
Oourt speaking of the provisions of G.S. 1-180 said: "The statute re- 
quires the Court, in both crimind and civil h i o n s ,  to declare and 
explain the law arising on tihe evidence in the particular case and 
not upon a set of hypothetical facb." 

For other authorities see Strmg's N. C. Index to Criminal Law 
Section 107 - on subject that  "An inehction which presentis an 
erroneous view of the law or an incorrect application thereof, is prej- 
udicial ." 

Other assignments of m r  paint to exceptions to matters that 
may not recur upon the retrial. Hence it is not deemed necemary 
to elaborate on them. 

For error pointed out thcre mwt  bc :I 

New trial. 

H I ~ I N S ,  J., not sitting. 
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STATE v. JAUES R. SEARCY 
AND 

STATE v. McKINLEP MILLER 
AND 

STATE v. STANLEY MORROW. 

(Filed 25 November, 1959.) 

I .  Constitutional Law Q 28- 
A defendant may not be tried initially in the Superior Court even 

for a misdemeanor without a n  indictment unless he waives the finding 
and return of a n  indictment in  accordance with the provisions of G.S. 
15-140, and \\her(. the record fails to show that defendant's couns~l ,  
if any he  had, consented to the waiver of indictment, the judgment 
entered in the cause must be arrested. Constitution of North Carolina. 
Article 1, seotion 12. 

2. Same: Orkninal Law 9 18- 
Where defendant has been tried in a n  inferior court for a misde- 

meanor he may be tried in  the Superior Court cle novo on appeal upon 
&he original warrant. 

8. Criminal Law Q 169- 
Where sentences for misden~eanorfi a r e  made to run consn'utirely 

and the judgment upon which the fmt sentence is based is arrested. 
the cause must be remanded for proper sentence for the other offenses. 

Defendants jointly petition for certiorari to obtain appellate re- 
view of trial records and judgments rendered by McLean, J., in 
specified criminal actions in Superior Count, August and September 
Terms, 1959, of BUNCOMBE. 

Defendant Seaxcy was tried in the Police Court of the City of 
Asheville on three separate warrants charging public drunkenness. 
He appealed to Superior Court. On 18 August 1959, these cases were 
tried on the war~ants  in Superior Court as cases numbered 59-634. 
59-680 and 59-711. He entered plea of guilty in each of these cases. 
At the same time he was tried in oases numbered 59-634A, 59-680A 
and 59-711A. With respmt to each of these the minutes of the court 
 how an entry as follows; "By and with consent of defendant, waiv- 
ed the bill of indictment and tenders :L plea of guilty to unlawful 
possession of whisky." There are no other entries relating to the  
waiver of bills of indictment. The court imposed prison sentences 
in the cases as follows: 59-634, 30 days; 59-634A, 6 months; 59-680. 
30 days; 59-680A, 6 months; 59-711, 30 days; and 59-711A, 6 months. 
It was provided that these sentences should run c~nsecutively and 
in the order listed here. The prison sentences were suspended upon 
condition that defendant "not own. pnsws or drink any intoxicating 
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liquors" during the ensuing five year period (and other conditions 
not pertinent here). Defendant was returned to Superior Court a t  
term on 2 September 1959, and the court, after hearing evidence, 
found as  a fact that defendant was publicly drunk on a street in 
Asheville on 19 August 1959. Upon this finding the court made am 
order putting the  prison ~entencbes inrto effect. Defendant gave notice 
of appeal. 

Defendant Miller w:~s tried in thc Police Court of the City of 
Asheville on three separate warrants charging public drunkem-. 
He 'appealed to Superior Court. On 18 August 1959, he was tried 
upon the warrank and the csses were numbered 59-702, 59-703 and 
59-710. He entered pleas of guilty therein. kt the same time he 
was tried in cases numbered 59-702,4, 59-703A and 59-710A. With 
respect to eaoh of these the court minutes show an entry as follows: 
"By and with c m n t  of the defendant, waives the bill of indictmemt 
and tenders n plea of guilty to unlawful possession of whiskey." 
There are no other entries relating to  the waiver of bills of indict- 
ment. The court imposed prison sentencm in +he casw as follows: 
59-702, 30 days; 59-7028, 6 months: 59-703, 30 days; 59-7038, 6 
months; 59-710, 30 days, and 59-710A, 6 months. It was adjudged 
that  these sentences run consecutively and in the ordar listed here. 
The prison sentences were suspended on condition that  defendant 
"not own, possess or drink any intoxiclating liquons" during the en- 
suing five years. The defendant, was returned to  court a t  term on 2 
September 1959, and the court, after hearing evidence, found as a 
fact that  defendant had been publicly drunk on a street in Ashevillc 
in violation of the condition above recited. Pumuant to this finding 
the court made an order putting the prison sentences into effect. De- 
fendant gave notice of appeal. 

Defendant Morrow IVW tried in Police Court of the City of Ashe- 
ville on a warrant charging public drunkenness. He appealed to 
Superior Court. He was tried on the warrant, case number 59-778, 
in Superior Court on 19 August 1959. He  entered a plea of guilty. 
He was also tried on this date in case number 59-7788. In t h i ~  
case the court minutes show the following entry: "Defendant wniv- 
es the finding of a bill of indictment and tenders a plea of guilty 
to unlawful possession of whiskey." This is the only entry with re- 
spect to  waiving bill of indictment. The court entered judgment im- 
posing a prison sentence of 30 days in ease number 59-778 and 18 
months in case number 59-778A, the 18-months sentence 60 begin a t  
the expiration of the 30-days sentence. The prison sentences were 
suspended on condition thnt the defendant "not own, poMess or drink 
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my intoxioahing liquor" during the ltwo years next ensuing. Defen- 
dant was returned to court a t  term on 3 September 1959, and the 
court, afker hearing evidence, found as a faot that  defendant had 
been publicly drunk on a street in Asheville in violation of the con- 
dition above referred to. The court ordered that  the prison sentences 
be put into effect. Defendant gave notice of appeal. 

Defendants complain %hat, though the oourt fixed the amounts of 
appeal and appearance bonds, they are unable to furnish the bonds 
and are confined in jail without means or msistance for perfecting 
their appeals. 

Attorney General Seawell and Assistant Attorney General Bruton 
for the State. 

N o  counsel contra. 

PER CURIAM. Article I, section 12, of the Constitution of North 
Oa~olina provides that  "no person shall be put to (answer any criminal 
chmge except as hereinafter allowed, but by indictment, prssent- 
ment or impertchmeni, but any person, when represented by coun- 
sel, may, under such regulations as the Legislature shall presc~ibe, 
waive indictment in all except capital cases." 

G.S. 15-14Q provides that a defendant, when the offense charged 
is n misdemeanor, may waive bill of indiclttnent but that he may not 
~ I O  so "unless by consent of the defendant's counsel in such action 
who shall be one either emiployed by defendant to defend him in the 
action or one appointed by the court to  examine into tlie defcndant'q 
crase and report as to the same to the court." I n  the i n ~ t a n t  cast>s the 
minutes of the court do ntot affirmatively disclosr that counsel for dc- 
fendants, if any they had, consented to tlie wa~iving of the finding and 
return into court of the bills of indictmclnt. We must assume that  the 
record, is true and correct and no suoh consent was given. The pur- 
ported waivers of bills of indiotlncwt wcr.cx not in accordance with the 
&tute and are invalid and in thrb abwnw of hill:: of indictment found 
and returned into court by the Grand Jury in cases numbered 59- 
634A, 59-680A, 5!)-711A, 59-702A. -59-703.4, 59-7lOA, and 59-778A, 
tohe court was without authority to procecd to trial or t~o  enter judg- 
ment. State v. Thomas, 236 N.C. 454, 45'4, 7 3  S.E. 2d 283. No war- 
rants had been issued in these cases, charging defendants wit11 "un- 
lawful possession of whiskey," and defendants had not been tried in 
an inferior oourt on such charges. 

The judgments are arrested in cases numbered 59-634A, 59-680A, 
59-7118, 59-702A, 59-703A, 59-710L4, and 59-778A. If the State so 
eleclts, defendants may be again tried in the rases enumerated next 



N.C.] FALL TERM, 1959. 32.3 

above provided proper bills of indictment are returned by t,he Grand 
Jury or bills of indictment are properly waived. 

In the oases, numbered 59-634, 59-640, 59-711, 59-702, 59-703, 59- 
710 and 59-778, warrants were issued and executed, charging public 
drunkennm, and defendants were tried in the City Court of Asheville 
and appealed. In Superior Court defendants were tried de novo on the 
warrank  In  these cases the court had jurisdiction to entertain the  
pleas and enter judgments. State v. Thomas, supra, ait page 460. Pri- 
son sentences were imposed and suspended on conditions. The court 
has found as a fact that  conditions have been breached and has or- 
dered the sentences to be served. 

Since the judgments in the cases in which defendants were charged 
with unlawful possession of whiskey, enumerakd above, have been 
arrested, this renders uncertain and indefinite the time of beginning 
of the sentences in cases numbered 59-680, 59-711, 59-703 and 59-710; 
and these oases are remanded for proper sentences. State v. Austin, 
241 N.C. 548, 85 S.E. 2d 924. 

We affirm the judgmen~b in cases numbered 59-634, 59-702 and 
59-778, and the orders putting prison sentences into effect. Commit- 
ments shall issue in these cases. 

If defendants have already been committed, they shall be credited 
with time served. State v. Austin, supra. 

On petition of Searcy: Case No. 59-634, judgment and order af-  
firmed; Cases Nos. 59-634X. 59-6SOA and 59-7118, judgments ar- 
rested; Cases Nos. 59-680 and 59-711, remanded for praper sentences. 

On petition of Miller: Case No, 59-702, judgment and order af- 
firmed; Cases Nos. 59-7024, 59-703A and 59-7108, judgments ar- 
rested; Cases Nos. 50-703 and 59-710, remanded for proper sentences. 

On petition of Morrow: Case No. 59-778, judgment and order af- 
firmed; Case No. 59-7788, judgment errested. 
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MRS. RACHEL EVANS V. QUEEN CITY COACH COMPANY 
AND S. J. LITTLE. 

(Filed 25 November, 1969.) 

1. ma1 8 4936- 
A motion to set aside a verdict on the ground that the award of 

damagss is  excessive or inadequate is addressed to the sound discre- 
$ion of the trial judge and his decision upon the motion will not be 
disturbed in the absence of manifest abuse. 

2. Appeal and Error 8 38- 
Assignments of error not discussed in the brief are d m e d  abandoned. 

Rule 28, Rules of Practice in the Supreme Court. 

. ~ P P E A L  1 , ~  tlefendmts fl.olli Sharp, S. J . .  24 A~gu$ t  1!)59 Rcgultir 
Civil Schedule A Term, of MECKLENBLRG. 

Civil aotion to recover damages for alleged pemonal injuries. 
The jury found by its vwdict that plaintiff was injured by the 

negligence of the defendants, IWS alleged in her complaint, and award- 
ed damages of $5,000.00. 

From s judgment entered on the verdict, defendants appeal. 

Warren C". Stack and William E. Graham, Jr., for plaintiff, appellee. 
John F. Ray and Robinson,, Jones & Hewson for defendants, ap- 

pellants. 

PER CURIAM. Defendants have brought forward and diacurned in 
their brief four aissignments of error to  the charge of .the court. These 
four msignments of error have been carefully ooncsidered by us, and 
prejudicial error sufficient to warrant a new trial is not, shown in any 
one of them. These assignments of error are overruled. 

Defendants' only other msignment of error brought forward and 
discussed in their brief is the refusal of the trial court to grant their 
motion to set aside the vordict for the reason thak the damagm award- 
ed by the jury are exwwivc and disproportionate to the injuries sus- 
s,zined by plaintiff. The granting or denial of a motion to set, aside 
a verdict and award\ a new trial on the ground that the damages as- 
sessed by the jury are c x c e ~ i v e  or inadequate is within the sound 
discretion of the trial judge. Hinton v. Cline! 238 N.C. 136, 76 S.E. 
2d 162, and the many cases there cited. His decision on the motion 
will not be disturbed on appeal, unless it is obvious that he abused 
his discretion. Hinton v. Cline, supra; Lamm v. Lorbacher, 235 N.C. 
728, 71 8.E. 2d 49; Francis v. Francis. 223 N.C. 401, 26 S.E. 2d 907; 
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Freeman v. Bell, 150 N.C. 146, 63 S.E. 682. An abuse of discretion 
by the trial judge does not appear in this o w .  

The assignments of error in the record not set out in defendants' 
brief, and in support of which no reason or argument, is dated or 
authority cited, are taken as abandoned by defendants. Rule 28, Rules 
of Practice in the Supreme Court, 221 N.C. 544, 563; In re Will of 
Knight, 250 N.C. 634, 109 S.E. 2d 470 

In the trial below, we find 
XI)  wror. 

JOHN E. TURNER, EMPLOYEE V. BURKE HOSIEIRY MILL, EMPLOYER; 
THE TRAVELERS INSURANCE CO., CARRIER. 

(Filed 25 November, 1959.) 

1. Master and Elemant Q 68- 
Decision denying compensation for injury to claimant's back while 

doing repetitive work of the same type he had been doing theretofore 
affirmed on the authority of Hensley v. Cooperative, 246 N.C. 274. 

APPEAL by plaintiff from Amstrong, J . ,  July Civil Term, 1959, of 
RANDOLPH. 

The plaintiff filed claim under ithe North Carolina Workmen's Com- 
pensation Aot against the Burke Hosiery Mill and its carrier, The 
Travelers Insurance Company, alleging an injury to  his hack on 24 
September 1957, while he was working as a knitter on a double dia- 
mond hosiery machine in the Burke Hosiery Mill, Asheboro, North 
Carolina. The matter wns heard1 before a deputy commi~wioner of the 
Industrial Commission. 

The plaintiff had been en~ployed as a knitter in the Burke Hosiery 
Mill for more than four years. For a p h o d  of at l w t  one month prior 
to the alleged injury he had been knitting double diamond hosiery. 
According to the plaintiff's evidence, during the evening of 24 Sep- 
tember 1957 he leaned over the bank of tlhe knitting machine to make 
a change, which required the unlocking of khe friction and carrier. 
( I * * *  I was making a change on the machine, unlocking the friction 
and pulling the friction and sarrier out together. In  doing so I felt 
that I had done something to my back. I had a stinging sensation 
and some little pain art the time, but I went on working that night. 

* * ) I  

The witness gave a written statement shortly thereafter to the ef- 
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fed that "when I was moving the friotion I felt a pain in my \back. At 
this time I was either in an awkward position or on one foot." At the 
hearing, in response to the question, "Were you or were you not in 
an awkward position?" his answer was: "I say i t  is ~pawible that  I 
could have been." 

The plaintiff's further testimony was to the effect that  he had to 
make "a change like we were doing or, September 24 from 12 to 15 
times a day. I was doing the Name type of work that I had been doing 
for 4 years." 

The deputy coinmissioner found as a fact that the plaintiff on 24 
September 1957 sustained an accident arising out of and in the coui-LC 
of his employment and warded compensation. 

Upon appeal to the full Commission, the Cornmission found, as a 
fact, "That on the occasion complained of plaintiff did not sustain 
an injury by nrcident arieing out of and in the course of his employ- 
ment." 

On appeal to thc Superior Court, his Honor upheld and affirmed 
the decision of thc full Commission, The plaintiff appealls, assigning 
error. 

Coltrane & Gavin  for plaintiff. 
Sapp & Sapp for defendants. 

PER CURIAM. After a careful examination of the plaintiff's assign- 
men& of error we are condrained to hold that this caee falls within 
the purview of our decision in Hensley v .  Cooperative, 246 N.C. 274, 
98 S.E. 2d 289, and on authority of that caw the judgment below is 

Affirmed. 

JOHN GODWIN. JR. v. WALTER E. VINSON. 

1 .  Partnership 8 8-- 
One partner may not sue in hie ow11 name upon a cause of action in 

favm of the partnership, and where the evidence discloses that the 
action by a single individual was on a pantnership claim nonsuit is proper- 
ly entered. 

APPEAL by plaintiff from Phillips, J., Maroh, 1959 Term, ROWAN 
Superior Court. 
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Oivil action to remver $1,065.80 which the plaidiff alleged, was the 
tobal amount of loans he made to the defendant from April 19, 1957, 
until March 27, 1958. The defendant denied the material allegsitions 
of the wmplaiat and set up ais a further defense th& he wsis em- 
ployed by, did work for, and all his transactions were with Godwin 
Brothers; that Godwin Brothers failed and refused to  make advances 
in a m d a n c e  with the terms of their contmact, which failure forced 
him (to seek ather employment. 

The plaintiff h t i f i ed  he did not cbaim the amount sued on was due 
him individually. "Well, i t  is owed to the Godwin Brothers, which 
is a name we go under. . . . It is a family business and my brother 
and my father a d  I all have an equal shwe in it." 

At the close of the evidence the defendant moved to dismiss upon 
the ground the action wais not (brought in bhe name of the real party in 
interest. The plaintiff then moved that iths partnership, namely God- 
win Brothers, be made a party plaintiff, and the court in its discre- 
tion denied the motion. 

The court entered an order dismissing the action. The plaintiff ex- 
cepted to the refusal of the court to dlow the amendment, and ap- 
pealed. 

Graham M.  Carlton for plainti.f, appellant. 
George L. Burke,  Jr., for defendant, appellee. 

PER CURIAM. The appeal brings up for review the order refusing 
the amendment knd the order dismissing the action. I t  is settled law 
in this State that one partner may not sue in his own name, and for 
his benefit, upon a cause of mtion in favor of a partnership. The 
plaintiff's own evidence shows the partnership is the real party in in- 
terht.  The plaintiff cannot maintain this action, hence nonsuit was 
I q w .  Chtrpmnn 21. McLazuhorn, 150 K.C. 166, 63 S.E. 721. 

A h e d .  
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STATE v. SAPHRONIA SMITH. 

(Filed 25 November, 1959.) 

1. Criminal Law 8 79- 
Evidence tlisrovered iu t h e  courw of i l  w;rrcll u ~ t l ~ ~ i  :I tluly issued 

search warrant is competent, G.S. 15-2i, notwifthstanding the contention 
that the officers conducted the search in an unreasonable manner in en- 
tering the premises forcibly without flmt giving notice of their identity 
or authority to make the search, the common law rule except a.9 modified 
by statute being applicable. 

APPEAL by defendant from Hall, J., June Teim, 1959, of RANDOLPH. 
Upon trial in superior court, the jury found the defendant guilty of 

(1) unlawful possession, and (2) unlawful possession for the purpose 
of sale, of intoxicating liquor; and from judgmenrt, imposing a prison 
sentence, defendant appeded. 

Attorney General Seawell and Assistant Attorney General Love for 
the State. 

Hammond & Walker  for defendant, appellant. 

PER CURIAM. Defendant does not challenge the sufficiency of the 
evidence to support the verdict and judgment. Her sole contention is 
that, upon objection aptly made, the court should have excludedl and 
suppressed the  cvidencr upon which the  State Imed its caw, i . ~ . .  f ~ c t s  
discovered and evidence obtained by offioers in the course of their 
search of defendlant's residence. 

The officers searched defendant's premises undw authority of a 
searoh warrant. Defendant does not challenge the validity of the 
search warrant. Her wntsntion is th~at the officers conducted the search 
in an unreasonable manner in that  they entered her premises forcibly 
without first giving sufficient notice of their identit.y as officers or of 
their authority to  make the search. 

Under the common law rule the evidence was competent ; and, except 
as modified by G.S. 15-27, the common law rule controls. 8. v .  McGee, 
214 N.C.  184, 198 S.E. 616. Suffice to say, G.S. 15-27 doe8 not make 
incompetent facts discovered or evidence obtained in the course of a 
search authorized by a duly issued s~avch  warrant. Hence, defendant's 
contention is without merit. 

No error. 
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LEE C&MPBELL v. JAMES 5. CURRIE, C O M M I ~ ~ I O X E R  OF REVERIX OF THE 
STATE OF NOBTH CAROLIXA. 

(Filed 2 December, lS59.) 

1. Taxation 2336- 
G.S. 105-262 empowers the Commissioner of Revenue to c l a a q i ~  and 

determine by administrative regulation th@t sale8 of articles of tangible 
personal property used in direct production or extractive p r w s e s  in- 
aide a mine should be considered a s  sales of mill machinery, mill mach- 
i n e ~  parts or accessories within the purriew of G . S .  10.5-184.13 (12)  
and subject to the wholesale rathor than retail sales tax, such regula- 
tion not being in conflict with the statute. 

a. ~ s ~ a t i o n  g so- 
Lumber uscd in constructing vertical shafts and horizontal tunnels 

f m  mining operations, which lumber is either splintered by blasting or 
abandoned in the shaft  after the vein of minerals is exhausted, is used 
in t h e  direot pmduction or  extractive processes inside a mine and is not 
housing placed under ground within the purriew of Sales and Use 'Pax 
Jtegulation No. 4 of the Commissioner of Revenue, and therefore the 
m l e  of such lumber to the mining company is s u b j e t  to the wholesale 
and  not the rctail sales tax rate. 

3. Taxation g 23 $6- 
While a decision or regulation of the Commissioner of Revenue inter- 

preting a taxing stakute is not controlling, the Commissioner of Revenue 
is authorized by G.S. 105-262 to implement taxing statutes, with certain 
specific exceptions, and h k  interpretation is made g r i m  facis correct, 
G.S. 105-264, and such interpretive regulation will ordinarily be upheld 
when it is not in  conflict with the statute and is within t h e  authority 
of the Commissioner to promulgate. 

A person paying a t ax  computed in accordance with a regulation of 
the Commissioner of Revenue in effect for  more than flfteen years with- 
out change or modification by statute o r  otherwise, will ordinarily be 
protected agnirst a n  additional assessment regardlest3 of whether the 
1957 amendment to G.S. 1M-282  ha^ retroactive efPeot o r  not, since the 
amendment expressly shows the legislative intent to protect a taxpayer 
from additional assessment where hc has paid his t a x  in accordance 
with and in reliance upon the  terms of a regulation duly promulgated. 

Hmorns, J., not sitting. 

APPEAL by defendant from Hall, J., April Term, 1959, of GRANVILLE. 
This is a aivil sslctilon instituted in the Superior Court of Granville 

County 'by bhe plaintiff to recover of defendant taxes paid under pro- 
test. 
The taxes in qulesrtion were sales taxes tames3ed by the defmdant 

at the retail rate of three per cent on a l e s  of lumber made by the 
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plaintiff to  Tungsten Mining Chrponation for use in i k  mining opera- 
tions. 

The plaintiff contends that  the sales come under the classification 
of "sales of mill machinery or mill machinery parts land accessories 
to manufacturing industries and plants," as  defined by the Sales and 
Use Tax Regulation No. 4, and thus taxable a t  the wholesale rate of 
1/20 of one per cent. 

The p&ies stipulated the facts essential to a determination of thc 
controversy. I t  was stipulated, among other things, that (1) during 
the period from 1 July 1955 to 31 December 1957 the plaintiff made 
sales of lumber both a t  retail and wholesale to the Tungsten Mining 
Corporation for which the plaintiff received $126,023.85. (2) Thak as 
of 6 February 1958 the defendant levied against the plaintiff an as- 
sessment for $3,329.87, purpolrtedly pllaintiff's additional sales tax 
liability for the period involved Plainitiff drew a check on the Union 
Naitcibnal Bank of Oxford,, North Cnrolina, on 30 August 1958, in the 
sum .of $3,426.38, which check included accrued interest, paying said 
a s s m e n t  under protest, and the check was paid on 12 September 
1958 by said bank. (3) Demand was made in apt time for refund. The 
defendant did not comply with the demand, and this action was 
brought pursuant to the provisions of G.S. 105-267 to recover the 
afmeaaid sum of $3,426.38 with interest, less an amount included in 
the figure $3,426.38, of $64.52 which is not included in the controversy, 
leaving the sum of $3,361.86 with interest which the plaintiff seeks 
to recover. (4) That 98.6% of the lumber sold by the plaintiff to 
Tungsten Mining Corporation during the period involved was used 
by said mining corporation in the removal of tungsten ore from be- 
n a t l ' t h e  earth's surface. (5) In  the mining process of Tungsten Min- 
ing. Coxporation two vertical shafts in close proximity to each other 
are  sunk from the surface to a predetermined depth or depths. Next, 
aA levels or intervals of 200 feet each, tunnels are extended out from 
these shafks, usually of t#he dimensions of 8 feet by 8 feat. These tun- 
nels out from the shafts begin a t  t'he 200 foot level below the surface. 
(6) I n  mining parlance, the method used is known as stoping a d  
the mccassive intervals or lifts comprise :I stope. When the vein rune 
out or the surface is reached, all of the lumber used in the doping 
probass remains where i t  was placed, except such as may be bmken 
oi. @inhered in the blasting. This broken or splintered lumber is shovel- 
ed into the chute wihh the ore and is canied in cars {to the shaft md 
hoi* the surface, where i t  is separated from the ore. This broken 
&'@Iintered lumber has no value and is discaxded. (7) After the vein 
runs oht or the surface is reached, the entire stope is filled with waste 
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rook or sand or bath and none of the lumber is recovered, and such 
lumber is abandoned for all time and purposes. (8) The 98.6 per cent of 
all lumber sold by the plaintiff to  Tungsten Mining Corporation during 
the ,period involved was not joined together in any definite manner, 
but ihs use necessarily lent itself to the mnditions encountered in the 
stopping process at  various levels and intervals. (9) That  recovery of 
m y  part of the lumber SQ used was and is wholly impracticable and 
an effort to recover any part of such lumber would be fraught with 
dmgerous possibilitias. 

Upon the fack stipulated, whiiah the oourt found ,to be the f ads  in 
the oase, the court further found and concluded: 

"1. That  98.6% of the lumber sold and delivered by plaintiff to 
Tungsten Mining Corporation during the period July 1, 1955 b De- 
cember 31, 1957, both inclusive, was u d  in the direclt production and 
extractive procm inside the mine in the mining aperations conducted 
by said Tungsten Mining Corporation 

"2. That  such lumber is and shall be considered tangible personal 
property and its sale by khe plaintiff to Tungsten Mining Corpora- 
tion for the use made as afomaid by Tungsten Mining Corporation 
is considered and found by the murt to be embraced within the term 
salss of mill machinery, mill machinery parts and ~ c m r i e s  and 
subjeot 60 th'e wholesale rate of tax of 1/20 of 1 per cent. 

"3. That  the plaintiff is entitled to have and recover \of the defend- 
ant the sum of $3,361.86, with interest from September 12, 1958, and 
his cocsts of hhis action to be taxed." 

Judgment was enitered accordingly. The defendant appeals, w i g n -  
ing error. 

Royster & Royster for plaintiff. 
Attorney General Seawell, Assistant Attorneys General Abbott and 

Ptdlen for defendant. 

DENNY, J. The defend~ant's assignment of error No. 1 is based on 
finding of fact No. 1 as set forth in the judgment herein. It is clear 
that this finding of fact is support& by the f&s skipul~akd by the 
parties and, therefore, this assignment of error is overruled. 

Assignment of error No. 2 is based on finding of faclt No. 2 b the 
effect that the lumber involved shall be considered tangible personal 
property and by reason of the use made of i t  by Tungsten Mining 
Corpomtion it is considered and found to be embraced within the 
term d e s  of mill machinery, mill maohinery parts and accessories 
and subjeat to the wholesale rate of tax of 1/20 of one per cent. 
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The Legislature in the enadment of our Revenue laws has recog- 
niaed the necessity of authorizing thc Commissioner of Revenue to 
promulgate regulations implementing and clarifying the meaning of our 
Revenue statutes not inconsistent with existing laws. 

G.S. 105-262 authorizes the Commissioner of Revenue to "initiate 
and prepare such regulakions, not inconsistent with law, &s may be 
useful and necessary $0 implement the provisions of all rthe articlea 
of subohapter I (except article 8B) and article 36 of subchapter V 

* l l  

The Sales and Use Tax Regulation No. 4 upon which the plaintiff 
is relying, was promulgated on 15 July 1944 by the Commissioner of 
Revenue of North Carolina,  pursuant to the authority granted in 

423 and 931 of the Revenue Act of 1939, a~ amended, and in com- 
pliance with Ch'aptter 754 of the Session Laws of North Carolina of 
1943. 

The regulation under considerathm deals with "sales and purchases 
of tangible personal property for use in conneotion with manufachur- 
ing and other industrial prucassing," and the pertinent part with re- 
spect to Mining and Quarrying in Section VII thereof reads as fol- 
lows: "Sales of anticles of tangible personal property used in direct 
produotion or extradive processes inside the mine shall be considered 
sales of mill machinery, mill machinery parts and accessories, and 
subject to the wholesale tax of one-twentieth of one per cent. How- 
ever, sales or purclhases of items such ais caps, lights, gloves or other 
belongings or devices paid for and owned by employees but which are 
used in conneotion with t>heir work are taxable a t  the rate of three 
per cent." 

Regulation No. 4 in a preceding section reads as follows: "Ma- 
terials going into buildings and structures are subject to tax of three 
per cent." 

The appellant conkndts that the lumber sold by ithe plaintiff to 
Tungsten Mining Corporation was used to make dopes; thlat the lum- 
ber became floors, walls and ceilings within which the miners worked 
and was equivalent to housing placed under, around and above a 
manufacturing plant and therefore taxable a t  three per cent. 

The appellant funther contends that regulation No. 4 goes beyond 
the autjhority granted by the Legislature .to the Commissioner of 
Revenue in classifying mill machinery, mill machinery parts and rtc- 
cemries. 

There is no disagreement about the fact thalt 98.6 per cent of the 
lum'ber purchased by the Tungsten Mining Corporation from the 
plaintiff was uwd and became obsolescent in connection with the re- 
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moval or extraction of ore from beneajth the earth's surface. The stipu- 
lated Sacts compel ,this conclusion; and, in our opinion the right to 
implement thc provisions of all articles of subchapter I (except article 
8B) and article 36 of subchapter V, as provided in G.S. 105-262, gave 
the Commissioner of Revenue the right to construe, classify and de- 
termine that under ,the provisions of the Revenue A d  sales of articles 
of tangible personal property used in direct production or extractive 
processes inside a mine may be classified or considered as sales of 
mill machinery, mill mlachinery p a d  and accessories, and subject 
'only to the wholesale tax. Moreover, such interpretation has been in 
effect a d  promulgated in a rcgulation pursuant to the provisions of 
G.S. 105-262 for more than fifteen years. In light of the stipulated 
facts, we do not construe the use made of this lumber to  constitute 
a building or structure within the meaning of our tax laws. 

Moreover, G.S. 105-264 reads in part as follows: "It shall be the 
duty of the Commissioner of Revenue to construe all sections of this 
subchapter (except article 8B) and all seotions of article 36 of sub- 
chapter V;  provided, such construation shall not be inconsistent with 
applicable regulations duly promulgated under the proviisions of G.8. 
105-262 * * *. Such decisions by the Commissioner of Revenue shall 
be pn'ma facie correct, and a protection to the officers and taxpayers 
affected thereby. ' * *" 

The construction placed u ~ p n  the Revenue Aot by the Commission- 
or of Revenue will be given due consideration by lthe courts, although 
we have repentedJy held that such construction is not controlling. 
Cannon v. IlIaxwell, 205 N.C. 420, 171 S.E. 624; Powell v. Maxwell, 
210 N.C. 211, 186 S.E. 326; Valentine v. Gill, 223 N.C. 396, 27 S.E. 
2d 2; Bottling Co. v. Shaw, 232 N.C. 307, 59 S.E. 2d 819; Rubber Co. 
v. Shaw, 244 N.C. 170,92 S.E. 2d 799. Therefore, our courts are not re- 
stricted with respect, to the interpretation of the provisions of the 
Revenue Act by remon of any decision made or regulation promulgated 
hy the Commissioner of Revenue. If there should be a conflict between 
the interpretation placed upon any of the provisions of the Revenue 
-4ct by the Commissioner of Revenue and the interpretation of the 
courts, the interpretation or construction by the latter will prevail. 

The cases of States' Rights Democratic Party v. Bd. of Elections, 
229 N.C. 179, 49 S.E. 2d 379; 8. v .  Curtis, 230 N.C. 169, 52 S.E. 2d 
364, and similar c a m  cited by the appellant, are not controlling on 
thc fmks presented on this record 

In the case of Field v. Clark, 143 US. 649, 36 L. Ed. 294, the Covrt 
said: "The Legislature cannot delegate its power to  make a law; but 
it can make a law to d~lega~te n power to determine some f a d  or &ate 
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of things upon which the law makes, or intends to make, its own 
action depend. To deny  this would be to stop the wheels of govern- 
ment. There are many things upon which wise and useful legislation 
must depend which cannot be known to the lawmaking power, and 
mu&, therefore, be a (subject of inquiry and determination outside of 
the halls of legislation." The foregoing was cited with approval by this 
Cowt in the c u e  of Provision C'o. v. Daves, 190 N.C. 7, 128 S.E. 593. 
See lalso United States v. Grimaud, 220 US. 506, 55 L. Ed. 563 and 
Bailey v .  Evatt, 142 Ohio St. 616, 53 N.E. 2d 812. 

Since the interpretation lplaiced upon the statute was pmmulgated 
in a regulation more than fifteen yeam ago and has not been changed 
by legislative act or otherwise modified, and the regulsltion is made 
prima facie correct by G.S. 105-264, we are constrained to uphold 
the decision of (the court below. 

The Genera.1 Assembly of 1957, Session Laws of Nortli Carolina, 
Chapter 1340, amended G.S. 103-264 by adding a t  the end thereof the 
following: "Whenever the Comn~issioner of Revenue shall construe 
any provisi'ons of the revenue laws administered by him and shall 
issue or publish to taxpayers in writing m y  regulation or ruling so 
codruing the effect or operation of any such laws, such ruling or 
regulation shall be a protection to the officers and taxpayers affected 
thereby and taxpayers shall be entitled to rely upon such regulation 
or ruling. In  the event the Commissioner of Revenue shall change, 
modify, repeal, abrogate, or alter any such regulation or ruling any 
taxpayer who has relied upon the construction or interpretation con- 
tained in the Commissioner's previous ruling or regulation shall not 
be lilable for any additional assessment on account of any tax not 
paid by reason of reliance upon such ruling or regulation and which 
might have accrued prior to the date of the change, modification, re- 
peal abrogation, or alternation by the Commissioner, and during the 
effective period of such prior ruling or regulation." 

I n  view of the oonclusion we have readied, it is not necessary to de- 
cide whether or not ithe above amendment was intended to be retro- 
apmtive as wel! as prmpective. 1957 Session Lawis of North Carolina, 
Chapter 1340, swtion 16. However, in any event, it became effective 
on 1 July 1957 and, in our opinion, expressly ishows an intent, on thc 
part of the Legislature to protect a taxpayer from an additional nls- 
sessment where such taxpayer bm made his returns and paid the taxc- 
in actcord with the terms of a regulation promulgated by the Conmis- 
sianer af Revcnuc and in reliance thereon. 

The remaining assignmenlts of error are based on exceptions to the 
conclusion that the plaintiff is entit!ed to recover of the defendant the 
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sum of $3,361.86 with interest, and t o  t,he signing of the judgment,. 
These ahssignments of error are overruled. 

The judgment below is 
Affirmed. 

HIGGINS, ,I . ,  not eitting. 

E1ENJ)BRSON COTTON MILLS v. LOCAL UNION NO. 584, T E X T I L E  
WOlLEERS UNION O F  AMERICA (AFL-CIO) ; T E X T I L E  WORKERS 
UNION O F  AMERICA (AFL-CIO) ; DOUG ROSE, NICK LANGLEY, 
RUFUS STRANGE, 31. L U T H E R  JACKSON, VERNON W. BURNETTE,  
ANDREW C. TURNER,  CARL C. MOORE, R A L P H  F. HARRIS,  WIL-  
Ilr lRD 0. F A U I X N E R ,  JAAlEIS B.  G ROBERSON, ALBERT L. BAT- 
TON, HENRY W. STALLINGS, EDWARD J. OFTEN,  JAMES E. REAR- 
DON, RIGHARD F. PARRO!M', CLARENCE E. HARPER,  J O H N  E. 
STALLINGS, J O E  HALE,  J O H N  LONG, HARRY HICKS,  E D W I S  EL-  
LINGTON, COP L. PEGRAM, SHERMAN PERRELL,  FRANK 0. TUR- 
NER, LINVEL NELSOIV, S I D S E Y  n7ALL4CE,  P H I L  HARRIS,  EL-  
MORE MURPHY, MACON R E S X ,  .JOHN OWEN, CLIFTON CARTER, 
SANDY SAM ROBERSON, JAMES BARKER,  EDWARD 3fOSELET. 
WILLIAM TART, MELVIN BRAJIE,  HERMAN MULOHI, R .  TAL- 
MADGE HARPER,  BILLY THOMPSON, J O H N  G. MULCHI. JAMES 
.\I WJLKl~IRSOS,  aAn nr 1 0 1  HEI: ~ v n + o s s  TO n ~ o u  aorrrc F. . \YIP KNOWI. 
i- l)(rl' O F  T I I I S  \('I 101 U.\1 CO\II. .  

(Filed 2 December, 19Ei9.) 

1. Appeal and Error Q 2% 
AJI exception to the findings of fact and conclusions of lam by the 

court and to the judgment rendered is a broadside exception which does 
not challenge the sufficiency of t h ~  cvidmce to support the findings of 
fact. 

T h e  Supreme Court may review the merits of a cause and decide the 
questions sought to be presented by the appeal when the matter is of 
wide public interest and concern, notwithstanding that  the exceptions a re  
insufficient to present the questions. 

3. Appeal and Error Q 49- 
Findings of fact supported by competent evidence a re  as  c.oncliwivc 

o n  appeal as  the verdict of a jury. 

4. Contempt of Court 6- 

The court's flndings of fact, supported by competent evidence, held 
to support the conclusions of law thal appellants willfully violated the 
terms of a restraining order theretofore issued in the cause and served 
upon them. 
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6. Constitutional Law 33 $31, 87: Contempt of Court g 6: Criminal 
Lsw Q 165- 

In  proceedings under a n  order to show cause why respondents should 
not be held in  contempt of c o u ~  for n willful violation of a restraining 
order, the admission of aRidavits tending to show specific acts done by 
respondents in violation of the order will not be held for error when r e  
~pondents  on the hearing do not object to the admission of the amdavits 
in evidence, make no motion 'that they be stricken, and make no request 
that  they be permitted to cross-examine amants. 

£IIGC.IXB, J., not sitting. 

APPEAL by respondents, Linvel Nebon, Clifton Carter and Edwln 
Ellington, from Rickett, J., in Chambers, 12 March 1959 Superior 
Court, of VASCE. 

This case is docketed in this Count .ais No. 391. 
The judgment appealed from decrees th~at Linvel Nelson, Clifton 

Carter and Edwin Ellington (hereinafter referred to as "appellanlts") 
are in con'tempt of court "for wilful a d  intentional viollation of the 
restnaining order issued" in this cause on 13 February 1959. 

The pertinent portions of the restraining order are set out in the 
aaise of Henderson Cotton Mills v .  Local Union No. 684, Textile Wmk- 
ers Union of America (AFL-CIO);  Doug Rose. c t  al.. ante. 240, our 
case No. 393, decided a t  tikt term. 

This aotion w w  imtituted 13 February 1959 and summons, copy 
of complaint and copy of restraining order were served on each of 
appellants on 14 February 1959. After notice, duly served on appel- 
lants and obher defendants, the court, at a hearing in which appel- 
lants were represented by counsel, signed an order, dlated 5 March 
1959, continuing tihe ~estraining order until the case should be "head  
on its merits." The restraining order was in full force and effect on all 
dlatw involved on this appeal. 

On 24 February 1959 plaintiff filed a motion in writing and alleged 
th~act eslah of the appellants had violated terms of the restraining order 
and asked that  they be required to show cause why they should not be 
adjudged in contempt. Affidlavits of Henry A. Orr, Jack J. Renn and 
Curtis Strickland were attached to the motion. On 25 February 1959 
the court signed a show cause order. The order together with copy of 
the affidavits of Orr, Renn and Strickland were personally served on 
ewh of the appellants. Appellants filed answer denying the alleged 
contemptuous actx set out in the affidavits and disclaiming any wil- 
ful violation of the restraining order. 

There was a hearing on the show cause order before Bickett, J., on 
12 March 1959. The affidavits referred t,o abovc and an affidavit .of 
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Frank L. Weaver, Jr., were introduced in evidence by movant. Each 
of the appellante gave testimony in his own behalf; eleven witnesses 
testified for appellants. The oourt made findings of fact, concluded 
thak appellanjts had wilfully violated t.he restraining order and de- 
creed punishment ns follows: (1) Linvcl Nelson, 20 days in jail and 
$150.00 fine; (2) Clifton Carter, 10 days in jail and $150.00 fine; and 
(3) Edwin Ellington, 20 days in jail and $150.00 fine. 

From hhe foregoing judgment, appellank appealed and ss~igned 
error. 

P o r y  cP: Kittrell,  ('hns. P. ( ; w t r i ,  ( l n ~ l  -1. Tr. ( ; h o l ~ o n ,  J r . ,  ,fu/. plain- 
t i f f ,  appellee. 

W.  M. Nicholson, James B. Ledford, James J. Randlenlan and L. 
Glen Ledford for respondents, appellants. 

MOORE, J. The sole exception in the record is "to t*he finding8 of 
fact and conclusiom of law by the court, and . . . to  the judgment 
rendered." This is a broadside exception in that i t  fails to point out 
&nd b i g n a t e  the particular findings of fact excepted to and is in- 
adequate to challenge the sufficiency of the evidence to support the 
findings of fact. Kovacs v .  Brewer, 215 N.C. 630, 634, 97 S.E. 2d 96; 
Weaver v .  Morgan, 232 N.C. 642, 646, 61 S.E. 2d 916. Ordinarily such 
exception requires us only 60 determine whether the findings of fact 
support the conclusions of law and whether there is error on the face 
of the reoord. Kovacs v. Brewer, supra; Putnam v. Publications, 245 
N.C. 432, 434, 96 S.E. 2d 445. Since this is one of a  series of oases 
heard at this term involving a large number of persons and questions 
of unusual public importance, we are disposed to relax the rule in 
this instance and make a thorough examination of the evidence heard 
in the court below. 

Appellantq formerly employes of Henderson Cotton Mills, were 
on strike. The mill was operating with other employees. Appellants 
had been forbidden by the restraining order to interfere with free in- 
gress and egress of workers to and from the mill and forbidden bo as- 
sault, threaten or abuse any person or damage any property entaing 
or leaving the mill premises. 

Movants' evidence, consisting of the affidavits referred to, tends to 
Jlow: On 23 February 1959 about 3:00 P. M., m Elmer Jenks' car 
came out of the mill gate into Main Street and headed east, Edwin 
Ellington and Linvel Nelison threw rocks at (the car; Jenks stopped the 
oar and got out; '(they continued to tihrow rocks a t  his oar and hit it 
several times d t e r  ilt had stopped." The windows in the oar were 
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broken. Nelson threw a rock and hit one of the car windows. They also 
t h r m  rocks and hit William R. Collier's car. On the morning of 24 
February 1939 Ellington threw a rock that  hit the top of Henry A. 
Orr's car while Orr was driving toward the mill ta go to work. At the 
same time Clifton Carter rose up from behind a car and threw rocks 
a t  Orr's automobile. 

Appellants' evidence contradicted movant's evidence in every ma- 
terial particular. 

The findings of fact by the court were in accordance with movant's 
evidence summnrized above. The evidence was sufficient to support 
the court's findings of fact. When thus supported, findings of fact by 
a judge are as conclusive on appeal as the verdict of a jury. Milk  Cona- 
mission v. Galloway, 249 N.C. 658, 663, 107 S.E. 2d 631. The findings 
of fact amply support the conclusions of law that appellants wilfully 
violated the terms of the restraining order. 

Even so, appellants assign as error the hearing of the cause on affi- 
davits and the denial to them of the opportunity to confront and 
crowexamine their accusers. This assignment is not blased on any 
exception taken a t  the hearing. The record shows that  there was no 
objection t o  the admission of the affidavits in evidence, no motion that  
they, be stricken and no request that  appellants be pwmitted to cross- 
examine affiank Appellants were represented by eminent counsel. Had 
they desired the personal te~t~iinony cf affiants, request would have 
been made therefor. The identical question here raised was considered 
and fully discussed in Harriett Cotton Mills v .  Local Union A-o. 578, 
Textile Workers Union of America (AFL-CIO);  Johnny Rose, et al., 
ante, 218, being case No. 386 of our docket, decided a t  this term. Fur- 
ther discussion here will serve no useful purpose. The assignment of 
error is without merit. 

The judgment below is 
Affirmed. 

HIGGINS, J., not sitting. 
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STATE v. JAMBS ALFORD JOHNSON. 

(Filed 2 December. 1939.) 

1. Criminal Law 8 139- 
The (Supreme Court will take noticc ex mero motu of wilut o f  juris- 

diction in the court entering the judgment appealed from. 

9. Oriminnl Law 18- 
Where defendant has not been tried and convicted in the recorder's 

court, he may not be tried upon the ariginal warrant upon thr transfer 
of the cause to the Superior Court, nud the judgment of the Superior 
Court will be arrested and the appeal therefrom dismissed. 

APPEAL by defendant from Johnston, J., at April, 1959 Term, of 
MOOBE. 

Criminal prosecution upon a warrant issued by J. B. Edwards, Jus- 
tice of the Peace of Sandhi11 Township, Moore County, North Caro- 
lina, upon &davit charging tihat on or about the 26th day of ,July, 
1959, defendant, James Alford Johnson, did unlawfully and willfully 
operate a motor vehicle upon the public highway of North Carolina 
(1) at an excessive rate of speed, (2) recklessly, and (3 )  while under 
the influence of intoxicants or narcaties; and did resist a lawful officer 
all m more fully set out therein-and commanding any lawful officer 
of Mmre County to  arrest, and safely keep and have him "before me 
a t  my office in said county immediately, to answer about complaint, 
and be d ~ a l t  with as the law directs. Aberdeen Recorder's Court 
8-1-58." 

But the record fails to show that  daiendant n-as tried and convicted 
e i t h e ~  before the Justice of the Peace, who issued the warrant, or by 
Aberdeen Recorder's Court. And the Clerk of Superior Court makes 
certificate, which the court treated as return t.o writ of certiorari, issued 
upon suggestion of diminution of record, as follonrs: 

"In this matter of State v. James Alford Johnson, the warrant was 
sent to this court from the Recorder's Court of Aberdeen, N. C. in said 
County. 
"The Clerk of $he Recorder's Court reported to this Court that 

James Alford Johnson appeared in the Recorder's Court a t  Aberdeen, 
N. C. wibhout counsel, that he stated to the court that  he desired to 
waive hearing in the Recorder's Court, that  he did not want to be tried 
in tihe Aberdeen Court, and asked that the matter be sent to the Su- 
perior Court of Moore County. The Clerk of the Court a t  Aberdeen 
then forwarded to this court the warrant against the said defendant 
Johnson, and said warrant was placed on the criminal court crileridar 
of the Superior Court of Moore County." 



340 I N  THE SUPREME COURT. [251 

The Supreme Court has before i t  what purpo1.t~ to be certific.ate of 
the Clerk of Municipal Recorder's Court of Aberdeen further certify- 
ing this narrative of record of proceeding had fherein, to wit: "That 
this case origindly came into this (the Recorder's) court on August 
1, 1959, and a t  that  time it wals continued for t<he defendlant and his 
attorney, Mr. H. F. Seawell, Jr., of Carthage, N. C. At the next term 
of this court, August 8, 1959, Mr. H. F. Seawell, Jr., and his client, 
the defendant, James A. Johnson, of Hoffman, W. C., appeared in 
court shortly after the opening thereof, and the case was called for 
trial by the Solicitor of thia court, and when the Solicitor had read 
the warrant and asked for the defendant's plea thereto, Mr. Seawell 
addrwed the court and announced that  he was nlaking a motion for 
trial by jury and further stated that (he) in this county trial by jury 
would hlave to be in trhe Superior Court, and that  he was waiving all 
rights in the Aberdeen Recorder's Court and moving for trial by jury 
in the Superior Court in hhis County and giving notice of appeal to 
Superior Count. The judge of .this court having made inquiiy of the 
arresting officer announced that  trial having been waived in this court 
and motion made by defendant for jury trial in the Superior Court 
that the defendant's motion wals granted,, and the c s e  w s  bound over 
to the next term of the Superior Court in Carthage, N. C." 

The r m r d  and oase on appeal show tbat  apparently defendant 
was tried upon the original warrant in Superior Court and both the 
State and the defendant introduced evidence, and the case was cub- 
mitted to the jury under the charge of the court; and tha t  the jury 
return&, a verdict of guilty as charged, and that  judgment imposed 
a prison term, from which defendant gave notice of appeal, and ap- 
pea.led to Supreme Court and assigns error. 

Attorney General Seawell, Assistant Attorney General T. W. Bm- 
ton for the State. 

H. P .  Seawell, Jr.,. jots defendant, appellant. 

WINBORNE, C. J. I n  the light of what transpired in the hlunicipsl 
Recorder's Court of Aberdeen and in Superior Court of Moore County 
as reflected by the foregoing statement of the case, the Supreme Court 
is impelled, ex mero motu, to inquire int.0 the jurisdiction of the Muni- 
cipal Recorder's Court of Aberdeen and the legality of proceedings 
had. 

I n  this connection this Court has before it what purports to be a 
copy of Resolution of Board of Commissioners of The Town of Aher- 
deen, certified by Clerk of Municipal Rocorder's Court of Aberdem, 
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establishing ''by virtue of Chapter 7, Articles 24 and 29A, and ather 
applicable Articles of the General Statutes of Norbh Garolina," "the 
Municipal Reoorder's Court of Aberdeen with jurisdiction as set forth 
in said ohapter of the General Statutes, namely Chapter 7 * * * to 
attach as of 9:00 P. M., on Wednesday, August 6, 1956." 

Asuming this to be lthe wbablishment and the vesting of jurisdic- 
tion of the Municipal Recorder's Court of Aberdeen, we turn to the 
pedinent provisions of General Statutes: 

(1) Criminal jurisdiction is set forth in G.S. 7-190; 
(2) Provision for appeal to Superior Court is found in G.S. 7-195, 

m follows: "-4ny person convicted of any offense of which the re- 
corder has final jurisdiction may appeal t.0 the Superior Court of the 
county from m y  judgment or sentencc of the recorder, in the same 
manner as is now provided for appeals from courts of justices of the 
peace * "; and 

(3)  Pertaining-to jury trial, G.S. 7-204, it appears thah "in all trials 
in the court, upon demand for a jury trial by the defendant or the 
prosecuting attorney representing the State, the recorder shall try 
the same as is now provided in actions before justices of the peace 
wherein a jury is demanded, and the same procedure as is now pro- 
vided by law for jury trials before justices of the peace shall apply 
* * *  91 

Thus i t  appears that  a jury trial may be had in the Municipal Re- 
corder's Court of Aberdeen, and that from a conviction of any of- 
fense of which the recorder has final jurisdiotion an appeal may be 
taken to the Superior Court of the county. Since neither course was 
followed, the Superior Court was without authority to proceed to trial 
on the original warrant in this case. Hence the judgment from which 
appeal is taken is arrested, and the cause remanded to Superior Court 
of Moore County with direction to transmit and deliver trhe warrant 
issued against the defendant to the Municipal Recorder's Court of 
Aberdeen for further proceedings as to justice appertains and the law 
directs. 

,Judgment arrested and, in accordance with S. v. Banks, 241 N.C. 
672, 86 S.E. 2d 76, and 8. v. Hunter, 245 N.C. 607, 96 S.E. 2d 840. 

Appeal dismissed. 
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STATE v. JACK WOMACK. 

(Filed 2 December, 1969.) 

1. Bastards g 1- 
Failure to s u p p o ~ t  a n  illegitimate child is a continuing offense, and 

the date of birth of such child is immaterial if the action is instituted 
within ,the time prescribed by statute, G.S. 49-4, and demand for the eup- 
poat of the child is made a reawnablc time before the action is insrtltuted. 

2. Criminal Law 9 150- 
Where no error m r s  on the face of the record and the judgment 

is supported by the verdict a n  appeal upon the sole exception to the de- 
nial of defendant's motion to nonsuit will be dismissed when the evidence 
procluced a t  the trial is not contaiwd in the record. 

APPEAL by defendant from Bickett ,  J., 24 August 1959 Criminal 
Term, of WAKE. 

This is a criminal action whiah was instituted in th,e Wake County 
Domestic Relations Court on 20 April 1959. The defendant having 
been tried and wnvicted therein, appealed to the Wake County Su- 
perior Court where ithere was a trial de novo on the originlal warrant. 

The warrant charges that  "on or about the 18th day of Februaxy, 
1959, J w k  Womack, he being the parent and father d Debbie Sue 
Jones born 2/18/59, with foroe and arms, a t  and in trhe County afore- 
said, did unlawfully and wilfully neglect and refuse to support and 
mainhain the said, Debbie Sue Jones, his illegitimate child, against 
the straitute in suoh eases made and provided," etc. 

According to the record, issues were submitted to the jury and 
mewered as follows: 

"1. IS the defendant J a ~ k  Womack the father of the illegitimate 
uhild, Debbie Sue Jones, begnthcln upon tbhe body of Emily Gale Jones? 
Answer: Yes. 

"2. Hw the defendant, Jack Wornsick, unlawfully and wilfully, neg- 
leated and refused to support and maintain said illegitimate child, 
Debbie Sue Jones? Answer: Yes. 

"3. Is the defendant,, Jack Womnek, guilty of unlawfully and wil- 
fully neglecting and refusing to support and mlainltain his illegitimate 
child, Debbie Sue Jones? Answer: Yes." 

From t'he judgmenlt imposed on the verdict, the defendant appeals, 
assigning error. 

Attorney General Seawell, Assistant Attorney General Bruton for the 
State. 

Charles W.  Daniel and Jack Senter for defendant. 
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DENNY, J. The only exceptions in the record are to the denlial of 
the defendant's motion to dismiss rts of nonsuit at lthe close of the 
State's evidence and renewed a t  the close of all the evidence, and to 
the signing of the judgment. 

The only reference to  any evidence taken in the trial below appears 
in-the statement of case on appeal and reads a+s follows: "The prose- 
cutrix in the Superior Court trial testified th&  her illegitimate child, 
by the alleged father, Jack Womack, defendant, was born February 
18, 1959; thcat she first gave written cotice and made demand of de- 
fendant for support of the said child on April 3, 1959, and that the 
same wa5 the first and only notice and demand made by her upon de- 
f e n d a t  for support of said child; that issues set out in the record 
proper were submikked to the jury following thk and other evidmce." 

The failure to support an illegitimate child is a continuing offense, 
and the date such child was born is immaterial provided the action 
is instituted within the time prescribed by statute, G.S. 49-4, and t3hat 
demand for the support of such child was made a reasonable time be- 
fore the action wm instituted. S. v. Perry, 241 N.C. 119, 84 S.E. 2d 
329; S. v.  Chambers, 238 N.C. 373, 78 S.E. 2d 209; S. v. Thompson, 
233 N.C. 345,64 S.E. 2d 157; S. v. Oliver, 213 N.C. 386, 196 S.E. 325; 
S. v.  Johnson, 212 N.C. 566, 194 S.E. 319. 

When the evidence adduced ah the trial ie not contained in the 
record, the appeal must be dismissed in the absence of error appear- 
ing upon the face of the record. Rule 19 (4), Rules of Practice in the 
Supreme Court, 221 N.C. a t  page 556. S. v. Griffin, 246 N.C. 680, 100 
S.E. 2d 49; S. v.  Powell, 238 N.C. 550, 78 S.E. 2d 343; S. v. Kirkland, 
178 N.C. 810, 101 S.E. 560; S. v. Tyson, 133 N.C. 692, 46 S.E. 838. 

The evidence set out in the statement of case on lappeal is not SUE- 
cient to enable this Court to pass on the merilts of the motion for 
judgment as of nonsuit. Furthermore, lthe judgment is supported by 
the verdict and the exception thereto oannot be sustained. S. v. Bar- 
ham, ante 207 ; S. v. Ayscue, 240 N.C. 196, 81 S.E. 2d 403 ; S. v. Sloan, 
238 N.C. 672, 78 S.E. 2d 738 ; S. v. Oliver, supra. 

-4ppeal dismissed. 
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MRS. CALLIE C. PORK v. JOSEPH 0. COLE a m  WIFE, 

SBRAH FRANCES COLE. 

(Filed 2 December, 1959.) 

1. Appeal and Error g la: Receivers 8- 
The  pendency of a n  appeal from a n  order allowing petitioner to file 

a n  amended complaint does not deprive the Superior Court of jurisdic- 
tion to appoint a receiver based on the allegations in the amend& corn- 
plaint. 

2. Receivers 8 7- 
Allegastions to the effect that  plaintiff was induced by fraud to con- 

vey certain property to defendants, supplemented by plaintiffs affidavit 
tha t  defendanlx were insolvent, is sufficient to support the appointment 
of a receiver upon motion and notice, cpon the court's findings that plain- 
tiff had establish& a n  apparent right to the property and was in danger 
of losing rents and profit9 if the paoperty were left in defendants' pos 
session. G.S. 1-502. 

APPIXL by ( t ~ ~ f e n d ~ n t <  fro111 P r ~ y f . ) ' .  J . .  tJul;\' 1:;. 19.?!) ; \+ ignd 
C'riirlinnl Ttwu, of C > ~ I L F O H L J  I High Point I)ii-i-ion). 

John W.  Hinsdale and Thomas F m e r  for plaintiff, appellee. 
Allen Langston and James B. Lovelace for defendant, appellants. 

PER CT'RIAM. Defendants appeal from sn order appointing .r re- 
ceiver. 

The reword of this appeal does not show an appeal from a prior or- 
der in this acftion. However, referenlce t~ our records shows bhat an 
appeal was taken from an order 'allowing pbaintiff to amend her com- 
plaint when defendants' demurrer was sustained to hhe original com- 
pl~inh. That  appeal, docketed as No. 598 a t  this term, was dismissed 
3 November 1959. 

The pendency of the appeal from an order lallowing plaintiff to file 
an amended complaint did not deprive the Superior Court of junisdic- 
tion ;to appoint a receiver based on allegations in t he amended com- 
plaint. G.S. 1-294; Scott v .  Jordan, 235 N.C. 244, 69 S.E. 2d 557. 

The amended complaint alleges plwintiff, the owner of three partial- 
ly furnished houses in High Point and an aukomobile, conveyed the 
houses and automobile to defend~mhs, who took possession of the 
houses and furniture therein; the conveyance was procured by fraud 
and durws whioh is particularly described in the complaint. Plaintiff 
gave defendants notice thlat she would move for hhe appointment of 
a receiver to take possession of the property and collect the rents 
pending d~termination of the rights of the parties. She acoompanied 
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her inotion by her affidavit that defendants were insolvent. 
The complsint, supplemen~ted by plaintiff's affidavit, sulliced to 

support a finding that  plaintiff had established an apparent right to 
the property, andl if t'he propenty were left in defendants' possession 
plaintiff was in dlanger of losing the rents and profits. This sufficed to 
authorize the order appoinlting a receiver. G.S. 1-502; Bank v .  Wag- 
goner, 185 N.C. 297,117 S.E. 6. Defendants were informed by the mo- 
tion and notiece that they could give bond as provided by G.S. 1-503. 
They did not wek the henefit of that  statute. 

Affirmed. 

CHARLES M. IVET, JR., ADMINISTBATOR OF THE EWATE OF JOHN W. HAD- 
NOT v. CLYDE T. ROLLINIS, AUMINISTRATOR OF THE ERTATF. OF LTJRF: 
R. HADNOT, JR. 

(Filed 2 December, 1959.) 

1. Appeal and Error fj 5 8 -  
A petition to rehear addressed solely to the question which war argwl  

and fully considered by the court on the former hearing will be dismissed. 

PETITION by Charles M. Ivey, Jr., administrator of the estate of 
John W. Hadnot, t o  rehear this 'owe, reported in 250 N.C. 89, 108 S. 
E. 2d 63. 

McLendon, Brim, Holderness & Brooks; L. P. McLendon, Jr.; C .  
T .  Leonard, Jr. for petitioner. 

Smith, Moore, Smith, Schell & Hunter for respondent. 

PER CURIAM. A petition to rehear was submitted to the &urt in 
Conference by the Justices to whom it was referred. Greene v. Lyles, 
187 X.C. 398, 122 S.E. 297. 

The petition to rehear is based on the failure of the Court to apply 
the d d r i n e  of res ipsa loquitor to the fmts in the caae. No other ques- 
tion is raised. 

Under our decisions, the doctrine of res ipsa loquitor is not appli- 
cable in $his case. Lane v. Bryan, 246 N.C. 108, 97 S.E. '2d 411; 
Pemberton v. Lewis, 235 N.C. 188, 69 S.E. 2d 512; Etheridge v.  
Etheridge, 222 N.C. 616,24 S.E. 2d 477; Springs v. Doll, 197 N.C. 240, 
148 S.E. 251. 

"Cicnc.r;ill;v. i l  tlrfeiltl:~nt'~ negligence will not he p~c~suiiictl from tlio 
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mere happening of an accident, but, on the contnary, in the a h e  
of evidence on the question, freedom from negligence will be pre- 
sumed." Etheridge v. Ethe-ridge, supra; Williamson v .  Rand&, 248 
N.C. 20, 102 S.E. 2d, 381. 

The question as to whether or not the doctrine of res ipsa loquitor 
applied the facts in this o w  having been argued by counsel for 
the appellant and fully considered by the Court on the former bear- 
ing, the Court will not dieturb its judgment. Weston v. Lumber Co., 
168 N.C. 98, 83 S.E. 693. 

The petition to rehear is tiherefore dismissed. 
Petition dismissed. 

STATE v. JAMES L. McKINNEY. 

(Filed 2 Dewmber, 1959.) 

APPEAL by defendant from Criss?nan, J., February 24, 1959 Crim- 
h l  Term, Greewboro Division of GU~LFORD Superior Court. 

Attorney General Seawell and Assistant Attornep General Moody 
for the State. 

J .  Kenneth Lee for defendant, appellant. 

PER CURIAM. On Augu t  14, 1958, in a criminal prosecution in the 
Municipal-County Court of Greembom, defendant wsls found guilty 
of the unlaiwful powesion of whiskey for rthe purl>clse of sale; and a 
prison sentence of twelve months, impwed by the court's judgment, 
was su&pended upon the condition, inter alia, that  defendant "shall 
not have in his possession any type of aloaholic beverage unless pre- 
scribed by la physician for personal wnsnmption for a period of Five 
(5) years." Later, the said munisipal-counky court and also Judge 
Criissman, after de novo hearing on defendant's appeal as provided 
by G.S. 15-200.1, found #as a fact that defendant on November 22, 
1958, violated said candition on which the prison sentence wa.s sus- 
pended and ordered that defendant serve mid prison sentence. 

Defendant's appeal to  this Court is without merit. The evidence 
heard by Judge Crismnan was suficiexl~t to support his findings of fact 
and these findings of faat are sufficient to support his judgment. 

Affirmed. 
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STATE v. EUGENE TATE. 

(Filed 2 December, 1959. ) 

APPEAL by defendant from Crissman, J., 13 April 1959 Criminal 
Term, of GCILFORD, Greensboro Division. 

Criminal prosecution an a bill of indictment ch,arging the defendant 
in m e  count with the larceny of a sander crf the value of $366.00, the 
property of Herman Adams; and in another count, with receiving the 
said sander knowing it to have been stolen. 

Plea: Not Guilty. Verdict: Guilty of larceny ais charged in the bill 
of indictment. 

From a judgmenk of imprisonment, defendant appeals. 

Malcolm B. Seawell, Attorney General, and Harry W. McGalliard 
Assistant Attorney General for the State. 

Martin & Whitley for defendant, appellant. 

PER CURIAM. All of defendant's assignments of error are to the 
charge of the court to the jury. The court's definition of the crime of 
larceny is in substantial accord with our decisions defining larceny. 
A oareful reading of the charge in its entirety fails to show that the 
court implied or intim~ated an opinion in respect to the evidence. All 
of defendant's nssignments of error have been carefully considered, and 
are overruled. Defendant has failed to  show prejudicial error in t h r  
charge that would justify a new trial. 

No error. 
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ALMA S. BROWN v. R. G. OWENS AND A. G.  MANESS. 

(Filed 2 December, 1959.) 

1. Judgments 8 26- 
The procedure to attack a consent judgmen,t on the ground that a 

party thereto did not in fact consent to the judgment as entered is by 
motion in the cause. 

4 Judgments 8 18- 
Where a judgment is regular upon its face the procedure to attack 

it on the ground that it is in fact void is by motion in the cause. 

APPEAL by plaintiff from Phillips, J., April Term, 1959, of RANDOLPH, 
docketed in this Count aa No. 525. 

Plaintiff appeals from a judgment (1) sustaining defendants' de- 
murrer ore tenus to complaint for failure t o  state fa& sufficient to 
oorditute a cause of action, (2) dissolving a temporary restraining 
order, and (3) dismissing the action. 

This is an independenlt action, instituted February 11, 1959, to re- 
otrain proceedings under an execution imued January 15, 1959, to 
enforce payment, by the sale of plaintiff's property, of a judgment 
entered November 25, 1957, by Judge F. Donald Phillips, in a civil 
aotion instituted May 4, 1957, entitledr "R. G. Owens and A.  G. Ma- 
ness, Plaintiffs, v. Lonnie Voncannon and wife, Doris T~oncannon, 
Leonard Voncannon and Alma 8. Brown, Defendants," wherein i t  was 
adjudged '%halt the plaintiffs have ahd recover of the defendants, joint- 
ly and severally, the sum of Two Thousand Dollars," plus interest 
and custs. 

An appeal from a judgment denying the motion of "defendant Alma 
8. Brown" in said separate civil action to set aside said judgment of 
November 25, 1957, entered therein, is dockded in this Court aq No. 
524; and the two appeals were argued together in this Court. 

Attached ta the complaint herein, and by reference made a part 
thereof, are copies of t,hc complaint, answer and judgment of Novem- 
her 2.5, 1957, filed and entered in saidl s epa r~ te  civil srtion. 

The allegations of the complaint herein, summarized or quoted, are 
set forth below. 

Owens and Manees, defendants herein, contracted to sell to Lonnie 
Vtmcannon and wife, Doris Voncannon, for $11,800.00, described real 
1wopcrt.y in Asheboro. During their negotiations, it was discovered that 
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$9,000.00 was the maximum amount the Voncannons couId borrow on 
the property. In  addition to a w h  paymenst of $800.00 and the $9,000.- 
00 to be borrow& on the property, defendants required t l a t  the Von- 
cannons sign a $2,000.00 "side note," and pcrcure the signatures of 
two endorsers, the mid $2,000.00 note ta be a "down payment" and 
"a poution of the purcihlase price." Defendlanb prepared the $2,000.00 
note of Odober 15, 1956, payable to defendants "six months or 180 
days 'after date." The $2,000.00 note wm signed by the Voncannons. 
Plaintiff endorsed her name, "Alma S. Brown," on "the back side of 
the $2,000.00 note," "at the requast of the Voncannons." 

Defendants required bhe Vonc;annions to sign the $2,000.00 note, 
"as well as the plaintiff to endorse the note," for the purpose of evad- 
ing, m d  as a fraudulent scheme to evade, '%he North Carolina De- 
fioiemy Judgment Law as set forth in G.S. 45-21.38." 

The property wm conveyed to Lonnie Voncannon and wife, Doris 
Voncamon. The Voncannons made payment of the purchase price 
therefor in this manner: ( I )  $800.00 cash. (2) $9,000.00, borrowed by 
tho Voncannons from t*he Equitable Life Assurance Society of the 
Unihed St,ates, the payment of which was secured hy their deed of 
trust to G. E. Miller, Trustee, on the property. (3) Their $2,000.00 
.'side note," which plaintiff signed as endorser. 

Tlic sepasahe aotion, instituted by Owens and M:iness on May 4, 
1957, to recover on said $2,000.00 not.e1 wm a fraud on the jurisdic- 
tion of %he Superior Court, of Randolph County in that the Superior 
Cow% of Randolph County had no jurisdidion of suoh action beoause 
wcovery on said $2,000.00 note was precluded by G.S. 45-21.38. 

An answer was filed in said separate action, "which answer con- 
stituted a general denial of the liability of Alma S. Brown on the 
$2,000.00 note." (This answer, as shown by copy attached to com- 
plaint herein, appears to have been filed in behalf of all defendants 
by Ssnl W. Miller, their atitorney.) 

The judgment of November 25, 1957, entered in said separate lmtion 
by Judge Phillips, which pur,ports to have been consented to by Sam 
W. Miller, as alttorney for defendlank, is void in tha.t she (Alma 9. 
Brown) did not at any time consult with Mr. Miller and did not givc 
him authority to consent to a judgment against her. 

On January 17, 1958, G.  E. Miller, Trustee, sold the property under 
the power of sale in %he deed of trust mur ing  the indebtedness of 
the Voncannons to the Equitable Life Assurance Society of the United 
States. Owens and Maness became the laat and highest bidder st 
$9,400.00. Owens lassigned his intereat in the bid to Man-. U p  OOID- 
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pletion of ltihe foreclosure, the property was conveyed to Manes .  There- 
after Mmess sold t'he property for $9,900.00. 

The execution issued January 15, 1959, t o  enforce payment of said 
purported judgment, is 'a part of the original scheme of Owens and 
M a a s s  to evade G.S. 45-21.38. 
Plaintiff amigns as error the enrtry of said judgment. 

Don Davis and Ottway Burton for plaintiff, appellant. 
Miller & Beck for defendants, appellees. 

BOBBITT, J. Plaintiff may not attaicli by independent action the 
judgment af November 25, 1957, entered in said sepanate civll action, 
on the  p u n d  that its validity is dependent upon her consent and she 
did not consent thereto. The said judgment may hr attacked on this 
groundt only by m d o n  in the clause. 

"While i t  is a settled principle of law in this jurisdiction that a cm- 
sent judgment cannot be modified or set aside without the consent of 
the parties itihereto, except for fraud or mukual mistake, and the propw 
procedure vacate such judgment is by an independent action; i t  is 
equally well settled thait when a party to  an action denies that  he 
gave his consent to the judgment as entered, the proper procedure is 
by motion in the cause." King I , .  King, 325 S . C .  639, 35 S.E. 2d 893, 
and caew cited. 

The said judgment of November 25, 1957, is regular on its fact 
If void in fact, plaintiff's remedy is by motion in the cawe. Illonroe 
1 ) .  Niven, 221 N.C. 362, 30 S.E. 2d 311 and cases cited; Henderson 
u. Henderson, 232 N.C. I .  10, 59 S.E. 2d 227. 

Notice is tiaken of ithe fact that the $2,000.00 note, on which ~e 
judgment of Noveniber 35, 1937, was baeed, was not, according to 
plainitiff's allegations, secured by a balance purchase price mo%age 
or deed of trust. Hence, G.S. 45-21.38 has no applica.t~ion. Brown v. 
Kirkpatrick, 217 N.C. 486, 8 S.E. 2d 601. We perceive no reason why 
a seller of real estate may not require, in lieu of cash, that  .the pur- 
chwm amure payment of the deferred portion of ithe purchase price, 
in whole or in part, by giving a note hherefor, with endorsers, &her 
than by giving a balance purchase price note, with mortgage or d d  
of trust on the property as securit,y therefor. 

Affirmed. 
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(Wled 16 December, 1959.) 

1. Judgments 8 8- 
A judgment by consent ia t h e  agreement of the parties enter& upon 

the record with the sanotion of the count, and the power of the court 
to sign such judgment depends upon the unqualified consent of the 
parties thereto a t  th&t time. 

Where the agreement of the partiea to a consent judgment is signed 
by the attorneys of record it  is presumed valid and is not void upon 
its face, and the burden L upon the party attacking its validity to 
prove want of c o n s e ~ t  and that  the attorney signing it  for her had no 
~ u t h o r i t y  to c.onstwt thereto ill her behalf. 

A party is bound by a consent judgment assented to by her duly 
authorized attorney, but if such party did not assent to the judgxuW 
and did not authorize the attorney either directly or through her agent 
to assent to the judgment in  her behalf, the consent judgment is void 
as to her and she is entitled to  have it  set aside without showing a 
meritorious defense. 

If a consent judgment is set aside a s  to one of the defeudtlllts as 
being void a s  to her for want of authority of the attorney representing 
the other defendants to represent mooant and file answer and consent 
to the judgment in her behalf, whether the court should permit such 
party to Ale answer after the expiration of the time prescribed is ad- 
d r d e d  to the discretion of the court, and it may properly consider 
whether such party's failure to file answer may be properly attri1)uted 
to excusable neglect and whether she has a meritorious defense 

5. Appeal and Error Q 4 9 -  

Where the findings of faat by the court a re  insumcient to s u g p ~ r t  its 
order, or i t  is apparent that the facts were found under misapprehen- 
sion of the pertinent principles of law, the cause must be remanded for 
further proceedings. 

PARKER, J., concurring. 
RODMAN. J., dissenting. 

APPEAL by defendant Alrna S. Brown from Thompson, Special J., 
May Term, 1959, of RANDOLPH, docketed in this Court as No. 524. 

This appeal is from a judgment denying appellant's motion of 
\ l a y  19. 1959, in which she prayed (1) that a judgment entered 



herein on November 25, 195'7, be vacated, (2) that  proceedings under 
an execution issued January 15, 1959, to enforce payment of said# 
judgment by the sale of her property, be stayed, (3)  that  the court 
order tohe clwk to accept and file an answer tendered in her behalf 
on March 10, 1959, and (4) that tihe cause he placed on the civil 
issue docket for trial. 

An appeal from a judgment entered in Ithe independent adion 
e h t l e d  "Alma S. Brown, Pihintiff, v. R. G. Owens and A. G. Maness, 
Defendants," ie docketed, in this Coumt as No. 525; and the two ap- 
peals were argued bgether in this Court. 

Plaintiffs instituted ithis %tion May 4, 1957, to recover on a 
$2,000.00 promissory note dalted Ocrtober 15, 1956, payable to  their 
order "six months or 180 days after date," allegedly executed by de- 
fendants Lonnie Voncannon land Doris V o m n o n ,  as makers, and 
by defendants Leonard Voncannon and Alma 8. Brown, m endorsers. 

The summons and complaint were duly served on the defendants, 
including defendant Alma S. Brown, on May 4, 1957. 

On h n e  3, 1957, the clerk granted the defendants (additional) 
twenty h y s  in which to  answer, demur or  otherwise plead,. 

An answer, signed by Sam W. Miller, "Attorney for Defendank" 
and verified by defendant Lonnie Voncannon on June 24, 1957, pur- 
porting to be in behalf of all defendlanlts, was filed. It was admitted 
therein "that the defendanits Lonnie Vonemnon and wife. Doris 
Vomannon, executed lmd delivered a promissory note ~h the plain- 
tiffs." With reference to plaintiffs' specific (allegation that the $2,- 
000.00 promissory note wa* endor,& by defendants Leonard Von- 
cannon and Alnii~ S. Bmwn, the answer was in these words: "3. The 
defendants, not having full kno~ledge  that the allegfutions of para- 
p a p h  3 are as alleged, therefore deny the same." Excedpt as skated. 
there mas a gencral denial of all waenticil allegntion~ of the com- 
plaint. 

On November 25, 1957, when the cause came on for trial before 
F. Donald Phillips, Judge presiding, judgment was entered "that the 
plaintiffs h~ave and recover of the defendants, jointly and severally. 
the sum of Two Thousand Dolbars," with interest and costs. The 
judgment recites: ". . . and i t  appearing to the Court that  the de- 
fendants do not rwist judgment in the rnaiter, and, through coun- 
.wl, (agree that, judgrnenh may be entered as prayed for in the com- 
plaint." Pan1 W. Miller. "Attorney for Defendants," consented in 
writing to  the entry of said judgment. 

The factual allega,tions in appellant's verified motion of May 19. 
1959, arc. in substance, rts wt forth in the following numbered para- 
grwhfj. 
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1. Exeoution t o  enforce payment of said judgment was issued 
,January 15, 1959. Appellant owns real and personal property sub- 
ject to sale under execution and the Sheriff of Randolph County has 
taken steps to sell her property. 

2. Appellant instituted an independant action against plaintiffs 
herein to enjoin proceedings under said execution; but a t  April Civil 
Term, 1959, a demurrer to her conlplaint therein was sustainedl and 
the temporary restraining order was dissolved. She lappealed from 
the judgment entered in said independent adion. 

3. She did not retain Sam W. Miller, Attorney a t  Law, of Aahe- 
boro, North Oarolina, to represent her. She has never consented th& 
a judgment be taken against her. 

4. On Xarch 10, 1959, Don Davis, her attorney, tendered an 
answer in her behalf to the Clerk of #a Superior Court of Randolph 
County fur filing; but, said clerk, because said judgment, had been 
entered, refused to accept for filing said tendered answer. A copy 
of the verified answer so tendered is attaohed to her motion. 

She averred that no valid judgment had been rendered against 
her. 

The judgment denying aappelllant's said motion of May 19, 1959, 
is based on the findings of fact set forth therein, viz.: 

( a  This action wap commenced upon the issuance of a wm-  
mons which was served upon this moving defmdant on May 4, 
1957; 

"(b) An an-swes was filed on her bohalf by her counsel of 
record and she left the matter of defense up t o  her son-in-]law 
Lonnie Voncannon, one of the diefendlmts herein; 

" (c )  A judgment in said cause waa duly entered, on November 
25, 1957, by his Honor F. Donald Phillips, Judge Presiding, and 
consented to by the defendant's atltorney of record; 

"(d) More than one year has elapsed from the entry of said 
judgment t.o the d~i te  of bhe notice and motion now before the 
Court : 

"(e) The moving defendant has not established the existence 
of mistake. inadvertence, surprise or  excusable negleat; 

" ( f )  No meritorious defenqc to *aid cause exists in favor of 
the deifendant." 

Appellant excepted to findings of fac t  ( h ) .  (c ) .  (el and ( f ) .  2nd 
~xcepted to t.hc judgment, and appealed. 

Miller  S: Beck for plaintiffs, appellees. 
Don Druli.9 ond O t t m y  R i ~ ~ t n n  f n ~  defmdnnt .4lma S. Brown. np- 

pellant. 
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B O B B ~ ,  J. There is no controversy aa to what Saiu W. Miller 
did as ,appellant's purported "attorney of m r d . "  Appellmtls motion 
pasanted for deterslinrhion thwe questions of fact: 1. Did she, di- 
recitly or through Lonnie Voncannon, authorize Slam W. Miller to 
fils m m e r  in her behalf? 2. If so, did she, diredly or through Lon- 
I& V o n m o n ,  authorize Mr. Miller to consent tm the judgment of 
November 25, 19571 As to burden of proof, see Gardiner v.  May, 
172 N.C. 192, 89 S.E. 955. In our view, lthe determinative questions 
of feat are not sufficiently ammered by the courtk findings. 

If appellant, dirmtly or bhmugh Lonnie Vonoannm, authorized Mr. 
Miller to file the answer of June 24, 1957, the case, as ,to appellant, 
wlas for trial on November 25, 1957, on the iwues raised by the 
aorswer filed by Mr. Miller in her behalf. If, under these circum- 
duma, she did not authoxize Mr. Miller, direcltly or through l m i e  
Voncannon, to cangenrt to said judgment of November 25, 1957, the 
Judgment, as to her, is void; and, if void, she was not required, as 
a prerequi~i~te ta having it set aaide, to show t~hat, she had a meri- 
b r i m  defense. 

"The power of the court to sign a consent judgment depends upon 
the unqualified consent of the parties thereto; md the judgment is 
void if mch consent does not exist a t  .the time the oourt sanctions 
or approves the agreement and promulgates it as a judginent,." King 
v .  King, 225 N.C. 639, 641, 35 S.E. 2d 893. Mloreover, when la pur- 
ported mnsent judgment is void because the consent is by an attorney 
who has no authority to consent ther&o, the pa1.t~ for wlloni the 
aittorney punported to act is not required to ~ 1 1 0 ~  ,z ineritorious 
defense in order to vsoste such void judgment. Bnth I>. A'ornzan, 2% 
N.C. 502, 505, 39 S.E. 2d 363, and cases citecl. 

True, a judgment baaring the consent of a party's attolnty of rc- 
cord is not void on its face. Indeed, it is presumed to be valid; and 
the burden of proof is on the party who challenges its invalidity. 
Gardiner v. May, supra. But if and whcn, absent ratification by the 
pmty, the court finde as a fact that the attorney had no authority 
b consent, thereto, the ewential element npon which its vnlidity de- 
pen& is dmtroyed. 

"A judgment by consent is the agrw~ncrit of the parties, tlioir de- 
cree, entered upon the record with the sanction of the court. (Cilta- 
tion) It is not a judicial determination of the rights of the parties 
and does not pztrport to represent the  judgment of the court, but 
merely records the pre-existing agreement of t!he parties." (Our italics) 
McRary v. McRary, 228 N.C. 714, 719, 47 S.E. 2d 27, and cases cited. 
Whether plaintiffs were, on Novembcr 25. 1957, or are now, entitled 
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to judgment, is beside thc point. The quesition is whether the judg- 
in& of November 25, 1957, is valid as a consent judgment. 

If appelllant did not, direotly or through Lonnie Vonoannon, au- 
thorize Mr. Miller to file the answer of June 24, 1957, no amwer 
was filed or tendered in her behalf until March 10, 1959. In  such 
me, absent her consent therecto, the judgment of November 25, 1957, 
as to her, is void; but, under these circumstmcos, the court, in de- 
krmining whether in the exercise of its discretion it will permit aip- 

p e l h t  to file belatedly the answer tendered in her behalf on Mmoh 
10, 1959, and thereby obviate plaintiffs' right to judgment by de- 
fault,, will take into considerahion whether her failure to file a m 7 e r  
within the time prescribed by statute (G.S. 1-89, G.S. 1-125) may be 
properly attributed to excusable neglect and whether she has a meri- 
torious defense. 

Of course, if appellant, direatly or through Lonnie Vomnnon,  au- 
thorized Mr. Miller (1) to file  answer in her behalf and (2) to 
consent to  said judgment of November 25, 1957, appellant's motion 
to & aside hhe judgment of November 25, 1957, should be denied. 

Where rulings are made under a misapprehension of the perti- 
nent principles of h w ,  the prmtice is t o  vacate such rulings and 
remand the oause for further proceedings. Calauray v. Harris, 229 
N.C. 117, 47 S.E. 2d 796; Youngblood v .  Bright ,  243 N.C. 599, 91 
S.E. 2d 559, and cases cited. 

Beaause of the insuffioiency of the findings of fact and the lapparent 
misapprehension of the pertinent principles of law, the j u d p m t ,  
including a11 findings of fact set forth therein, is vacated; md the 
cause is remanded for hearing de novo on appellant's said motion 
in accordance wi6h the legal principles stai.ecE herein. 

Judgment vacated and cause remanded. 

PARKER, J., concurring in khe majority opinion. This is an aip- 
pellntc Couiit. and our duty is to review alleged errors of the trial 
cbourt. Greene 1 , .  Spiverj. 236 X.C' 43.5, 73 P.E. 2(1 4W: Art. 11'. ST- 
tion 8, of the North Carolina Constitution. 

"This Coud cannot find the facts: i t  has no authority to do eo. 
In such a case, i t  is ,the duty of the Superior Court t o  find the facts 
upon which its ordens and judgments rest, and to set them forth 
in the record. This is necwsary to the orderly course of procedure." 
Kn,lk 1 , .  Blossom, 8!) X.C. 31-1. 

When the motion mas heard by Judge Thompson, movent was the 
only witness: no other evidence was offered. Her testimony was to  hhe 
effect that  she never authorized Sam W. Miller to consent to bht. 
judgment enitered against her. 
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A joint answer appears in the record filed in apt time by movent 
and ithe other defendants. Judge Thompson in his judgment finds 
as la fa& ~tbrut "an answer was filed on her (movent's) behalf by her 
mumel of record. " 

I n  my opinion, the basis of the decieion in Town of Bath v. Nor- 
man, 226 N.C. 502, 39 S.E. 2d 363, is mund. A punported consent 
judgment by one having no authority is void, and a showing of merit 
rn to the defense is not required to vacate a void judgment. " 'A 
void judgment is no judgmenlt, and may lalvays be treated as a nul- 
lity.' A nulli6y is a nullity, and out of nothing nothing comes. Ex 
nihilo nihil fit is one maxim thah admits of no exceptions." Harrell 
v. Welstead, 206 N.C. 817, 175 S.E. 283. 

The lower court has not ruled on movent's motion and evidence 
tbmt she never consented to the judgment entered against her. No 
madtiter how busy the Superior Court miay be, due process and fair 
plav require a ruling below on movent's contenition that she never 
consented to the judgment entered against, her, regardless of what 
the ultimate result may be. 

In my opinion, ,the Judge below in deciding the motion ticted 
under a misapprehension of the applicable law. Such being the ease, 
bhe proceedling should be remanded to the Superior Court for further 
hearing. McGill o. Lumberton, 215 N.C. 752, 3 S.E. 2d 324; S. v. 
Gnrndler, 249 N.C. 399. 106 S.E. 2d 488. 

RODMAN, J., dissenting: Since I am unablc to agree with the 
~ l u s i m s  reached by my brethren in t,his case, it is proper that 1 
should briefly explain my reasons for dissenting. 

Thc facts are stated in the opinion of the Court. Movant ;w,ert> 
the :tnswer mas filed by an impertinent int~rmeddler who had no 
aubhority to  consent t o  a judgment. If the attorney who filed the 
answer was without aut.hority ho do so, plaintiffs were entitled to a 
default judgment. The mere fact thak the court, instead of so de- 
nomlhating it, declared it a consent judgment under a mistake of 
facts, should not defeat plaintiffs' rights. If the answer was filed 
bv an attorney authorized to answer for. movant, he be.csme her 
agent, and the mere fach, if as movant asserts. that he exceeded his 
mbhority does not render the judgment void. The  adt of an agent 
in making a contract beyond the authority given him by his princi- 
pal is voidable, not void. A void conltrsct is an absolute nullity and 
may be disregarded everywhere. It is not subject ,to ratification. A 
voidable contract, e.g., a contract made by an infant or incompetent, 
is subjod to ratification and is binding if not vaoated by nffirmakive 
artion taken in diw time The distinction is at  times. a. here, im- 



N. (2.1 FALL TERM, 1'35'3. 357 

pontant. At other times the distinction is not important and "void" 
is f~equently used when "voidable" would be more appropriate. The 
distimtion has been repeatedly recognized in decisions of this Count. 
See McNeill v. R.R., 135 N.C. 682; Millsaps v. Estes, 137 N.C. 535 ; 
Chandler v .  Jones, 172 N.C. 569, 90 S.E. 580; Hogan v. Utter, 175 
N.C. 332, 95 S.E. 565; Beeson v.  Smith, 149 N.C. 142; Burger v. 
Finance Co., 221 N.C. 64, 18 S.E. 2d 826; Reynolds v. Earley, 241 
N.C. 521, 85 S.E. 2d 904; 17 C.J.S., 331; 12 Am. Jur. 507. 

Hall, J., more than a century ago, said in Williams v. Woodhouse, 
14 N.C. 257: "Judlgments are tihe solemn determinations of judges 
upon aubjwhs submitted to  them, tmd the proceedings are recorded 
far the punpose of perpetuating them. They are the foundations of 
legal repose." Substantially similar definitions have been given by 
this Court on numerous ocoasions. Before a judgment can lbe render- 
ed, a sourt must have jurisdiction of the parties and +.he asserted 
ortuse of aotion. If either is lacking, the judgment is void. Where 
the court has jurisdiction of the parties and causes, i t  may be ir- 
regular-that is voidable, or erroneous. It is erroneous when the 
count a& upon a mistaken view of the law. It is irregular when en- 
bred  contrary to the course and precitice of the court beoause of some 
mistake of faiot, as for instance, the oapacity of the parties to assent 
to a contract. The distinction between void, voidcable or irregular, 
and erroneous judgmemts has been repeatdly pointed out. Carter 
v. Rmntree, 109 N.C. 29; Finger v .  Smith, 191 N.C. 818, 333 S.E. 
186. 

If, as movant asserk, the attorney who filed the original mswer 
was a mere officious intermeddler without authority to answer, the 
court had the power to render a default judgment. The fact that, 
instead of so denominating it, i t  is named a consent judgment, should 
not, standing alone, suffice to impair its validity. If thc attorney 
was authorized t o  answer but not authorized to consent, the judgment 
was voidable because entered under mistake of fact. In either event, 
:I meritorious defcnae ought to be shown us a condition to vacat- 
ing the judgment. I t  is said in Freeman on Judgments, 5th ed., 
vol. 3, p. 2762: "In pupport of an applicaition rto open a judgment 
there must be a sufficient showing by affidavit or other appropriate 
method, of a meritorious defense, unless the judgment is wholly void 
for lack of jurisdiction." 

Hoke, J., later C. J.. said in Gough v.  Bell, 180 N.C. 268, 104 S.E. 
535: ". . . i t  has been held with us in numerous decisions Ithait, 
in order to (obtain) such relief in case of judgments voidable for 
irregdarity it is incumbent on defendanit that he should move with 
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reasonable promptness and make a reasonably probable show of 
merits." (Emphasis supplied.) 

The cams in our reports requiring showing of merit to vlacake 
judgment rendered under a misapprehension of fact are multitudin- 
ous. The following are illustrahive: Jeffries v. Aaron, 120 N.C. 167; 
LeDuc v. Slocomb, 124 N.C. 347; Stockton v. Mining Co., 144 N.C. 
595; Minton v. Hughes, 158 N.C. 587, 73 S.E. 810; Miller v. Curl, 
162 N.C. 1, 77 S.E. 952; Hyatt  v. Clark, 169 N.C. 178, 85 S.E. 389; 
Chemical Co. v. Bass, 175 N.C. 426, 95 S.E. 766; Cahoon v. Brink- 
ley, 176 N.C. 5, 96 S.E. 650. The rule requiring a meritorious de- 
fense condition for vacating a judgment rendered by mistake is 
but an illustmtion of the rule so frequently applied tiha6 harmless 
error is not sufficient tlo destroy a judgment. 

I recognize that it was said in Town of Bath v. ,Vonnan, 226 N.C. 
502, 39 S.E. 2d 363, that a consent judgment was void in tihe absence 
af consent and hence s ineritorious defense was not necessary. With- 
ourt questioning the correctness of the ultimate result of that  caise, 
I do not think it is predicated on a sound foundation, nlamely $hat 
meritorious defense is not nwew'my n-here the judgment is void- 
able rather hhan void. 

In rthe companion case of Brown v. Owens, we hold th& plaintiff 
hm no meritorious defense. Why then should the time of the Supe- 
rior Court, so h d l y  nctdecl for i l l ( >  trial of other cases, be taken to 
hear a cause when the ultimate result will not vary from the judg- 
ment which has been rendered? Plaintiffs arc entitled to the judg- 
menf. They should not hr dqwived of tlheir right9 nor 4lould the 
court be toyed with. 
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WILLIAM A. TILLIS, SR. V. OALVINE COTTON MILLS, INC., A C O B P O U -  
1101, AND IIZDON @ALKIND, Aan (38LVINE COTTON MILLS, INO., A 

COBeORATION, V. W I L L m  A. TILLIS, SR. 

(Filed 16 December, 1x9.) 

Each party to an  executory contract impliedly pmmises not to do 
anybhbg to prejuclice the other in the pe r fmance  of his pa& of the agree- 
ment and where one party doe8 an aat which makes performance on lthe 
pmt of the other p a ~ y  impossible, such other party may treat such re- 
mn-n as a breach and sue Par his damages at once, provided the 
~nrmda t ion  covem the entire conhct .  . - 

8. Oootrncts Q 27- 
s!hddenoe tending to show the existence of a contract between the 

partla a d  that defendant performed an act remdering It Lmpossible 
for pldntlif to perfom his part of the agreement repels nonsuit, since 
such act constitutes a breach of the contract by defendant entitling 
p k i n w  to nominal damages a t  least. 

8. Oontracta 8s 24 and 27- 
Where plaintiir brings aotion on a contract against twu, defendants 

but nonsuit is allowed as to one of them upon p l a ~ ~ ' s  evidence tend- 
ing to show that the agreement was made with the ather alone, non- 
suit as to such other defendant on the ground of variance is properly 
M e d ,  since the joinder of the unneceslsary party in no waF affecta 
,the proof of the cause of aotion against the other. 

4. Abatement and Revival Q b 
Where a contract carrier brings an action for damages for the loss 

of profits resulting from the shipper's breach of a contract for carriage 
of goods by wrongfully sebing plaintifP's vehicle in claim and delivery, 
nonsuit should be entered upon his counterclaim thereafter flled in the 
claim and delivery setbing up the identical grounds for damage, the 
pendency of the prior independent action having been pleaded by reply 
in the claim and delivery proceedings. 

5. Claim and Delivery Q 5- 
If the jury should determine that p1aintift"s seizure of the chattel in 

claim and delivery was wrongful, but the return of the chattel is im- 
possible, the deterioration of the chattel while in plaintifP's possasion 
is not an element of damages, but the measure of damages for the 
wrongful taking is the value of the cha'ttel a t  the time it mas seized 
by the sheriff, with interest. O.S. 1-230, G.S. 1-475. 

6. Cvntracts Q 29- 
In order to recover substantial damages for breach of an executory 

contract, plaintiff must offer evidence tending to show with reasonable 
certainty not only the amount of damages but also that the items of 
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damage clainled naturally resulted from the breach of the contract 
and mere within the ron~teunplation of the pnctics a t  the time the con- 
t rac t  was executd.  

Ordinarily the measure of damages fur breach LIS the shipper of an 
rxecutorg contract for the carriage of goods is the revenue the carrier 
would have r w e i r d  for the scrvicw 1ew thc post and expenses of trans- 
lwrtation. 

Same: Evidence g 35- 
I n  a n  setion by a contract carrier to recover for the breach b~ the 

ahipper of an exemtory contract for the carriage of goods, i t  is error 
to permit the plaintiff to testify a s  to  mhcit net profit he  would have 
realized from the contract in the absence of evidence as  to the cost and 
expenses involved in the hauling of the goods, including wages, repair 
cwsts, fuel, tax=, insurance, etc., since in the absence of evidence of 
the predicate facts plain~biff's testimony cis to the amount of profits of 
which he was depriv~tl  amonnte to no m o w  tlinn a mere gums or 
opinion. 

Trial Q 31b- 
I t  is not suflicie~lt for the court to s b t e  merely the general law ap- 

plicable to t h e  controversy but i t  is required that  the court apply the 
Inw to the rarious frl&iial situations adtlncerl by the evidence. 

10. Contracts § 29- 

I n  a n  action to recover damages for a breach of a n  executory 
contract, i t  is not sufficient for the court to s tate  the general rule that 
plaintiff is entitled to  recover such damages a s  fairly and n a t u r a l l ~  
arise a s  a result of the breach which were in  the contemplation of the 
parties a t  the time of the executiou of the contract, but the  court ehould 
instruct the jury with particularity a s  to what is to be considered in 
arriving a t  the probable net profit of which plaintiff mas deprived a s  a 
result of defendant's hreach of the apreelwnt. 

11. Same- 
I n  a n  aetion to recover loss of profib arising from the  breach by the  

shipper of a n  executury contract for the carriage of goods, not onl;r 
should all  items of expense which would necessarily arise in the per- 
formance of the contracts by the carrier be deducted from the contract 
price, but also, where the contract contemplates that  plaintiff carrier 
himself would derote his full time in performing the agreement, the 
earnings by plaintiff in other employment during the contract period 
should be deducted. 

12. Evidence QQ 15, Sg-- Evidence having sole purpose of inciting prej- 
udice or sympathy i s  incompetent. 

In this action against a conporntion for breach of a n  erecutmy con- 
h a c t  there was no allegation of fmndulnnt conveyance of property by 
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the corporation. Held: The cross-examination of the president of de- 
fendant corporation to establish that  he was a n  offlcer and stockholder 
of the  defendant corporation sutllces for the purpose of showing his 
interest and bias, and the action of the  court in  permitting the further 
cross-examination of the witness i n  regard t o  t4he subsequent merger of 
the defendant corporation with another corporation and the interest of 
the witness in  other carporations elsewhere, tending to suggest wrong- 
~loing on the part of the corporation ant1 the president, i b  rlror., .inw 
such matter is wholly irrelevant and its only effect was to evcite pre.7- 
udice against defendant or sympathy for  plaintiff. 

HIQGINB, J., took no part in  the  consideration or decision of this caw. 

APPEAL by Calvine Cotion Mills, Inc., from Froneberger, J., Nov- 
ember 3. 1958 Term, of ~IECKLENBTHC;. 

There are two oases involved on this appeal. 
Calvine Cothn  Mills, Inc., (hereinafter oalled "Calvine") insti- 

tuted fain a d a n  against, William A. Tillis, Sr. (hereinafter referred1 
to as "Tillis") on 30 March 1950. Summons and clfaim and delivery 
proceedings were issued and duly served. Thereafter Calvine filed 
comp~lainrt and alleged that it wap the owner of a Itraotor-bailer 
combinahion, Tillis had wrongfully taken possession thereof and had 
oonvented same to his own use. Tillis previously had been employed 
by Calvine and w h i l ~  so anlployed had oaused repairs to be made 
to the tractor-trailer in the amount of $1837.48 withouh authority 
and against Galvine's orders and Galvine had been required 4 0  pay 
for these repairs. Calvine asked for passewion of the traator-trailer 
and judgment against Tillis in the lamount of $1837.48. The eheriff 
took the tractor-trailer from Tillis and delivered it to  Calvine when 
Tillis failed tlo make bond for retention thereof. 

Before answering the complaint in the claim and delivery suit, 
Tillis filed an independent action against Calvine andl Leon Salkind, 
president of Calvine. Summons was issued 26 April 1950 and duly 
served. Tillis alleged in his con-iilaint, in substance, that Calvine 
\!-a. cngaged at n plant in Cbarbothe, N. C., in the manufaoture of 
textile products which were shipped north and there marketed; that 
S:illriad and Clalvine's stockholders owned mills in Connecticut which 
shipped some of their produats south; Tillis, under a prior agree- 
lucnt, had conveyed to Calvine and Salkind a tractor-trailer (the 
.znine one involrcd in Calvine's claim and delivery suit) ; on 28 
March 1950, Tillis entered illto a contract with Calvine and Salkind 
whersby the traator-trailer wits to be reconveyed to Tillis and Tillis 
wns t o  haul by motor truck the entire output of Calvine Mills to 
the inills in Chnnecticut and the part of the output of the mills in 
Connecticut ~vhicl~ was tn htl -11ippcd south, :it t h e  rates ~niblished 



by the Interstake Comnerce Commi~ssion; from the freight thu6 re- 
ceived Tillis was to repay Cialvine an indebtedness of $8,646.00, ah 
the mte of 30 cen;tis per hundred weight of goods hauled; the con- 
bract w : ~  to  continue in force for one year or until full repayment 
of the indtsbtedness ww made if mare than a year was required there- 
fior; the tractor-trailer was conveyed to Tillis pursuant to the con- 
h o t ;  Tillis prepared for a itrip north and drove the tmctor-trailer 
to the Oharlotte plant ready to load for ithe first trip; i t  was then 
dsraa~lded for the find time that Tillis give a ohattel mortgage on 
the equipmenh to secure the debt, he owned Calvine-this being no 
pa& of lthe original agreement; Tillis countered with a propostal 
bhat the entire wntiraicit be put in writing and this was refused; Cial- 
vine d Salkind +hen repudiated the contraot, declined to p i t  
Tilie to perfom his agreement and caused +he equipment to be 
& a d  by claim and delivery; Tillis would have made a net profit 
of $30,260.08 under ithe contract and he was a+t all times ready, able 
and willing )to oarry out the contraat on his part. Tillis pl.ayed for 
$30,260.08 aatual damages and $10,000.00 punitive damages. 

l3llis also filed w w e r  to Oalvine's complaint in the claim and 
delivery action, denied the material allegaitlion~ thereof and pleaded 
as a combmlaim the b e m h  of tihe contraot in substantially tihe 
same language as in the separate action referred to in the preced- 
ing pamgmph. He alleged, in the counterclaim thlat he had been 
damaged $1,000.00 per month because of seizure of the tmohr-trail- 
ex .and $200.00 per monhh for lLd&rioration in the use of the t r a h r  
and itrailer" and ithat he was "being damaged in the amount of not 
less than $1200.00 per month by r e w n  of the wrongful conduct on 
the part of the plainkiff (Calvine) in breaching the contract as 
aforesaid by wrongfully taking possession of defendant's property 
and by mvs r t ing  t~hem to its own use." 

Oalvine and Slalkind m e r e d  the complaint in Tillis' aotion and 
cheoYied the material allegahions. Galvine replied to Tillis' wunkr -  
claim and asked for dismissal thereof on khe ground tihat i t  d a d  
the same o a w  of aotion as thah contained in Tillis' independent 
ai&on. 

The bwo cases were wnsolid~ited for tnial. Tillis and Galvine of- 
fered evidence. The court nonsuikd the Tillis aotion ais to tihe de- 
fendant Leon Salkind. In  Calvine's suit the jury, upon the issues 
submitted~, found that Calvine was not the owner of tihe tractor- 
bailer and hlad wrongfully seized i t  and awarded damlagas of $4000.- 
00 to Tillis. I n  t,he Tillis suit +he jury, upon the issues submitted. 
found that  the contraot had been made a alleged, i t  was breached 
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by Oalvine, and Tillis is entiWed to recover $20,000.00 for the broach. 
F m  judgments, conforming to ithe verdids, Calvine appealed, 

aTbd assigned errors. 

Clayton & London for Calvine Cotton Mills, Inc., appellant. 
Carswell & Justice and Richard E.  Thigpen, Jr., for William A. 

Tillis, ST., appellee. 

MOORE, J. This is the fourth hime this case has been here. See 
Tillis v. Cotton Mills, 236 N.C. 533, 73 S.E. 2d 296; Tillis v. Cotton 
Mi&, 238 N.C. 124, 76 S.E. 2d 376; and Tillis v. Cotton Mills, 244 
N.C. 587, 94 S.E. 2d 600. 

Ait $he close #of the evidence Calvine moved for judgment of in- 
voluntary nonsuit. The wurt  properly w m l e d  the motion. P h a s  
to an e x e a h r y  contrwt for the performance of some act or servicm 
in the future irnpliedly promise not to do anything to  ithe prejudice 
of the other inconsistent w i ~ h  Oheir contractual rel'ahiom and, if cme 
party to the contraot renounces it, the &her may treat ~enumia- 
tion w a breach and sue for his damages ah once, provided the re- 
numiation covers the entire pe~fonnlmce to whioh the conhact binds 
bhe promisor. Pappas v. C r ~ s t ,  223 N.C. 265, 268, 25 S.E. 2d 850; 
Eduwds  v .  Proctor; Proctor v .  Edwards, 173 N.C. 41, 43-44, 91 
S.E. 584. Tillis gave testimony of a oontraot, b r w h  Ithereof, and 
damsges. "In a suit for damages for breach of contract, proof of 
the b r e d  would entitle the plaintiff to  nominlal damages at least." 
Bowen v. Bank, 209 N.C. 140, 144, 183 S.E. 266. 

Calvine contends th~at  Tillis alleged a oontraot with Salkind and 
Calvine, testimony ah the trial lshowed cmly a contraot with Gal- 
vine and hhis is a fatal variance thak justifies nonsuit. We have owe- 
fully exantined the cases oirted by appellant in support of this propo- 
sition. They correctly state the law with respect to the faictual situa- 
tions therein presented but a re  not germane to lthe case at hand. In 
the .case a t  bar, if there had in fact been a cranrtract in which Cal- 
vine and Salkind were jointly bound, Tillis might a t  his option have 
.-ud both or only one. G.S. 1-72. "Under statutory provieions . . . 
nuthorizing acitions to be brought against any one or more of the 
parties ito a joint contract, proof of a several contract is not fatal, 
although a joint conltraot is alleged." 17 C.J.S., Contraoh, section 
376, p. 1214. Under the ffads in the cme sub judice the existence of 
Salkind as a pahy  is not essential to any material element of the 
entire contrack between Calvine and Tillis. Therefore, the variance 
oomplained of is not ground for nonsuit. 



There was also motion for nomuit of the oountercliaim of Tillis 
in the cldm and delivery action. The court was in error in o v d -  
ing this motion. The counterclaim is bottomed upon the breach of the 
hauling contract. It alleges as completely the breach of the contract 
as does the independent suit. And i t  states in part thah Tillis was 
"dramaged in the amount of not less than $1200.00 per month by 
reason of the wrongful conduot on the part of the plaintiff (Calvine) 
in breaching the contract . . ." The counterclaim is in every partic- 
ular the same suit as the idwenden t  acticm theretofore filed by 
Tillis t o  recoveT for breach of contraiot. Calvine's reply properly d- 
leged that  a suit was pending on the same oause of d o n .  The court 
should have dismissed the counterclaim. ~ c ~ n b s h ,  North Carolinn 
Practice and Procedure, 2d Ed., section 236 (4) ,  Vol. 1, p. 671. 

Even if the counterclaim could be construed as a cause of action 
for damages for deprivation of the use of the tnaotor-trailer, the re- 
sult is the same. There is no evidence as to damages in this raspect 
other than the evidence relating to the breach of the conhraot. Fur- 
thennore, Tillis may not recover d~an~agm for breach of the contract 
involving the use of the equipment and a t  the same time recover 
damages for being deprived of its use in ather conneetiom. To per- 
milt him to do m would conetitute double damages since, in the con- 
tract upon which he relies, the constant use of the trmtor-trailer 
wais antm~pl~atated in the hauling for Calvine. 

It is true that  Tillis alleged in his counterclaini that  he was dam- 
aged in the sum of $200.00 per monith for "deterioration in the w 
of the tractor-trailer." Upon the fa& in this case deterioration in use 
by Calvine is not an elemenit of damages. The tractor-Bailer can- 
not be returned. If upon a new tri'al it should be determined, by the 
jury that Calvine was not the owner and was not entitled to the 
possession of the equipment, t~he measure of damages for the wmng- 
ful taking is the value of the trackor-trailer a t  the time it mas seiz- 
ed by the sheriff, with infterest. G.S. 1-230 and G.S. 1-475. Credit 
C q .  v. Smnders, 235 N.C. 369, 371, 70 S.E. 2d 1'76; C. I. T. Corp- 
oration v. Watkins, 208 N.C. 448, 450, 181 S.E. 270. Attention is 
direoted to the evidence in the caw at bar that the trmtor-trailer 
was mld under foreclosure by a mortgagee thereof to satisfy a debt 
due by Tillis. If true, judgmenit in Savor of Tillis in this action should 
be reduced by the amount of the mortgage indebtednass, not to ex- 
ceed tihe amount for n-hich the equipment sold a t  the fmeclmure 
sale. This is true for the reason that Tillis has had the benefit tihme- 
of in discharge of or m a credit on the indebtedness due by him to 
the mortgagee. The determination of the faots here dixumed, is, 
of couiw, for the juiy. If Tillis is so advised, he may move to amend 



his w w e r  in the claim and delivery suit so as t o  make proper al- 
legations with reference to matters discussed in this paragraph. 

While Tillis was testifying in hias own behalf, his counsel pro- 
pounded to him ,the following hypothetical question: 

"Q. Now, based on your experience in t,he businem of hauling 
goods in y w  own equipment, do you have an opinion safiisfachory 
to yourself as to wha.t net profits you would have made from your 
contract with Calvine Cotton Milk to  haul from 85,000 to 90,000 
pounds of unfinished cotton good6 from Charlotte to Niantic, Con- 
necticut, per week and return trips of 20,000 pounds eaoh trip for 
these three trips a week that you mould make up there, of finished 
cabton goods going to We& Virginia, Kentucky and Worth and LSoutl~ 
Oarolina on your return trip t o  Charlotte, had you been ullowwl to 
perform that contract for the period of a year?" 

Calvine objected and the court overruled the objection. This is the 
basis of Galvine's twelfth assignment of error. Tillis answredt: "Yes, 
from $30,000 to $31,000 a year." The court erred in orerruliw the 
objection. 

In  connection witlll the twelfth assignment of error, we :ilso con- 
sider and discuss the ~even~ty-fourth assignment. This relates to the 
count's instruotion to the jury with reference to damages and tihe 
measure of damages in this aaee. The court instructed the jury m 
follows: "When two parties have made a contrad, which one of 
them has broken, the damage which trhe &her party is entitled to 
receive in ~espect. to  such breach of contract should be such sum as 
may fairly and reasonably be considered either arising naturally, 
tihat is according to your account of things, from such breach of 
caontract. or suoh as may reawnably be s u p p e d  to have been in 
contmplatrion of both parties at the time they made the c ~ n t ~ ~ c t  
as the probable result of the breach of it." As a general stahement 
of law, the instruction is correct. This was the only rule given for 
the direction of the jury on the question of damlages. Its fault lies 
in its inadequacy as a spmific guide for the jury in considering the 
evidence a t  bhr trial. I t  is necessary that the oourt state the law 
arising on the various phaises of thr  rvidence. Wilson v. Wilson. 190 
N.C. 819, 821, 130 S.E. 834. 

"The general rule is that a pasty to a conitract, who hm been in- 
iured by the breach, is entitled as compensation therefor to be placed, 
in so far as this can be done by money, in the same position he would 
have occupied if the contract had been performed, and where %he 
breach of oonhract co~lisisrts in preventing its p e r f m a m e ,  the party 
injured, on proper proof, may recover the profib? he would have real- 
ized had the contract not been breached!. 



366 I N  THE SUPHEhlE COURT. [25 1 

 LIB t*. CO'ITOS ~ I I L L R  AND COTTOK  MILL^ ,I*. TIILIA. 

" 'The amount tjhat would have been received if t-he wntxaclt had 
been kept tanxl dish will completely indemnify the injured party 
is &he true measure of damages for its breach. Where one violates 
hie 901lrtnaot he is litable for such damages, including gains prevented 
zus well M losses sustained, wlziah may fairly be supposed bo have 
entared into the contempbahion of the pa.rtiif. when they mjade the 
cuutraot, that is. such a' might naturally be expeded to follow its 
violaition, and they must be certain, both in their nature land, in 
r-t t o  h e  aause froin which they proceed.' Machzne Co. v. To-  
bacco Co., 141 N.C. 284, 53 S.E. 885." Chesson 7,. Container Co., 215 
N.C. 112, 115, 1 S.E. 2d 357. 

W h r e  &he &&ion is for gain8 prevea~ttd by breach of oontract, 
the p&Ilrtiff 111ust show by the greatm wigh t  of the evidence that  he 
was ready, willing and sble ito perform on his part and if he fails 
to do so, he may nat recover ~ubshn t i a l  damugc+s but may m v e ~  
only nominal damages. Baird v. Ball, 204 N.C. 469, 168 S.E. 667 
(headnote). For the breaoh of an executory contract pbaintiff may 
reoovw only moh suhsbanti~al d a i m e  as clan be ascertained and 
mawwed wibh reasonable c e h i n t y .  Perkins v. Lnngdon, 237 N.C. 
159, 171, 74 S.E. 634. ". . . (D)amnages nlud be certain, and bhis 
a d a b t y  whiclh is required does not refer solely 60 their mmt, but 
also ho trhe questwn whether they will result at all from bhe brwoh." 
Machine Co. v. Tobacco Co.. 141 N.C. 284, 290, 53 S.E. 885. Abso- 
l u k  certainty is not required, but evidence of damages must be suf- 
fioimtly epecific and complete to permit the jury to arrive a t  a 
reaeonable conclusion. U n m h  v. Smith (Gal. 1954), 267 P. 2d 52. 
Ordinwily the measure of damages for I>rench of an executory con- 
t n w t  for t~ansportil.~g goods, where the breaoh prevents plain tiff 
from hauling the goods, is Ule revenue plaintiff would have received 
for the services less t~he costs and e x p n m  of transporting b11e goode. 

If m y  of lhhe faotors involved in revenue and costs are estimated, 
tjhe estimiates must be b a e d  on faoh. Goforth v. Smith, (Okla. 1952), 
244 P. 2d 304. A witnew will not be penniitted to give la mere gu~uess 
or opinion, unmlrported by facts, a s  to the amount of damagos aris- 
ing upon a breaah of contra&. The amount of damages is the ulrtirnate 
issue to be determined by the jury. It is incumbent upon the plain- 
tiff tprmnt, facts, a~ to all reawnable faobors involved, tha.t the 
jury may have a basis for datermining dwnages. Rankin v. Helms, 
244 N.C. 532, 94 S.E. 2d 651; Norwood v. Carter, 242 N.C. 152, 87 
S.E. 2d 2. 

In  the Rankin case, supra, plaintiff sued defendant contractor for 
damages for breach of contract in construction of a rasidence and 
alleged that the const~uction was not completed and some of the 
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work had not been done according to contract. Plaintiff was per- 
mitted to tostify that  defendant was indebted to him in a s p i f i e d  
amount without having offered evidence of the cost of m p l & i n g  
the building and without factual basis for the testimony. The Count 
said: "It is manifest that  plaintiff's answer . . . is, if not a mere 
guess, n statemcat of his mere opinion or conclusion as to  tihe a m m t  
of damages he has suffered, where no proper basis for the receipt of 
such cvidence has been shown." I n  the AToreoood case, supra, plain- 
tiff, rt. widow, sued defendant, for breach of his contnmt to provide 
for hcr needs during thc rest of her life. She had conveyed a t m t  
of land to  defendant in w tmn  for his promise to  so provide for her 
Defendant had breached the contract,. Referring t o  danlagw thc 
Court said, quoting frcml 25 C.J.S., 496: "However, where act,ual 
pecuniary damage3 are sought, there must be evidence of their PX- 
istenco and extent, and some data  frcnn which they can be computed. 
No substantial rocovory may be based on mere guesswork or in- 
ference; wirtihout evidence of fac~ts, circunwtances, and data justify- 
ing an inference that  the darinsges awarded are just and r~ : t snna t~ l c  
compe~~ssrtion for the injury suffered." 

We a s s m e  that rnine finchual balsis was hid for determining t,ho 
tatd revenue which might have been reasonably expected undw 
the conbad in the instant case, though the freight rates, the routing 
and destination of p o d s  to be hauled on the trips south are some- 
wb& nebulous. According t o  hhe evidence, plaintiff had one tractor- 
trailer combination which could make one and one-half trips per 
week. Another would tw required. He  relied on Kilgo Transfer C'o., 
Inc., a cmnnion cawier of freight by truck. to  furnish the additional 
equipment and drivers. Wolild Iillgo sharch profits with T i k  a!: 
t o  hhis extiy1 service? This quostion is unanswered. There is no e ~ ~ i -  
deme as to the costs and expenses involved in the hauling of the 
@a. I n  order t o  arrive a t  a reasonable conclusion, the jury must 
hear f e d s  with referenw t o  the cost of wages, equipment repair, re- 
serve for equipment replacemenrt, gasoline, oil, greasing and servic- 
ing equipment, thc charge t o  be paid for the use of I .  C. C. rights of 
regpiuBar oarricrs through whioh Tillis must have operarted, licenw and 
property ;tra..w, tolls. social security traxes, cargo and liability inmr- 
anqe, workmen's compensation insurance and other similar costs. Be- 
qides, the 30 cent per hundred weight t o  be deducted for discharge of 
Tillis' indebitedness t o  Calvinc m u 4  either be added t o  costs or isub- 
tr& from revenue. 

There is another mlatter related t o  damages whioh m w t  be consrider- 
ed. The ome was tried on the theory thajt Tillis would devote his time 
as a driver. He is required hy law to  exercise reasonable diligence t o  
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minimiae damages. Chesson v. Container Co., sztpra, a t  page 114. He 
testified tht he was and remlained employed during the year follow- 
ing the breach of thr  contra&,. His earnings during this p e r i d  should 
be deduoted from any damages which might be recfovexrd by him in 
this laation. 

The matters discussed in the five prmeding  paragraph^ were not 
adequately explained to the jury either in giving the contentions or 
in tapplying the llaw tto the evidence. G.S. 1-280. The hypothetical ques- 
tion was inadmissible for no proper frtotual Imis had been laid therc- 
for. 

Sinoe there m w t  be a new ttrial, we (advert to one find nmtter in- 
volved on a~ppeal. Over the objeotion of Galvine, counael for T i l h  
wm gerinitted to question Svalkind at great length concerning the mer- 
ger of Calvine Catton Mills, Inc., with another corporation. the in- 
terest of Salkind in Calvine and the resultant corporation, the names 
of the shkholders  in (the resultant corporation, the prasent &ck- 
holdsrs, what interest Calvine had in corporatiom in Connecticut and 
e l m h e r e  and many other similar matiters. In  addition, the court, over 
objection of Calvine, permitted, wunsel for Tillis to argue 6he.se mat- 
ters ah length to hhe juiy and to make statemenhs, wch  as: "Now there 
is more confusion about, {these com~panies than anything I have ever 
h e d i n  my life. . . . They have tAstified, Mr. Salkind, about Calvine 
Mills and Calvine Cotton hlills, and Smitheman Mills and hfarshall 
Millls and Botlany, whioh is a conglomeraition bhet mould take a Phila- 
delphia lawyer to figure out and it would take more than nine years. 
. . . What was the purpose of picking up everything that a mill had 
after i t  was sued and moving i t  over to another mill nnd issuing the 
same kind of stock t h t  they had in that mill? \1711y mas  that  neces- 
swy? What was the purpose of it? What mere they doing it for? That 
is something in a thousand languages." The evidence adduced by the 
inherro~ations referred to and the argument of counsel were not perti- 
nent t o  Ithe issues in these cases and were prejudicial. ". . . (I) f the 
only ef'fect of the evidence is t o  excite prejudice or sympakhy, its ad- 
mission may be ground for a new trial . . ." Staansbury, North Caro- 
lina Evidence, sw. 80, p. 143; Shepherd 21. Lumber Co., 166 N.C. 130, 
51 S.E. 1064. 

T i l l i ~  contends that the evidence in question was conqetcnt to h o w  
the interest and bias of Salkind~. Proof thah he was president and 
stockholder of Calvine wcuuld have sufficed for this purpose. There was 
no allegation of fraudulent conveyance of property to defeat creditors. 
Yet Ithc line of questioning suggests drongly some wrongdoinr: on hhe 
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p a t  of C'alvine and Salkind and is oalculated to deprive them of a 
fair land impartial trial. 
h ;to both cases thew must be a 
New trial. 

HIGQINS, J., took no pmt in the c o d e r a t i o n  or deoision of thia ome. 

,MARY JANE WAL!@ERs, $'XECUTBIX OF THE ESTATE OF LOU W. WISf5TEAb, 
A N D  MARY JANE WALTERS, INDIVIDUALLY, V. BAPTIST CHILDREN'S 
HOWPI O F  NORTH CAROLINA, INC., A. M. BURNS, .JR., L. C. BRAD- 
SHER AND m.kNK HOWARD,  USTE TEES 01' ROXBORO BAPTIST CHURCH; 
RUTH STEPHENS, MART ALLISON LATHSM, LOTJIISE B-4RNETTE 
I'ICNRT, MAMIE LOVE BARNETTE, JISRGARICT Dl'NCAIV, CIER- 
TRIJDE DUNCAS AND EXIE DUNCAS. 

(Filed 16 Ikvrmbrr. l!l.X!.) 

1 .  Wills 17- 

Exclusive original jurisdiotiou of proceedings for probate of wills is 
in the Clerk of the Superior Court and the probate of instruments in 
common form by the clerk is conclusive evidence of the validity thereof 
as a will a i l  vacatied on appeal or declared void by a competent tri- 
bunal in a proceeding imtituted for that  purpose. G.S. 31-32, et seq. 

8. Same: I)eclasatory Judgment  Act 5 1- 
The  Superior Oourt has  jurisdiction of a proceeding under the Declara 

tory Judgment Act to  mnstrue a duly probakd will but the validity of 
the probated instruments a s  coristituting a will may not be collaterally 
raised therein, and the Superior Court is without jurisdiction to permit 
n party to amend his pleadings in the action under the Declaratory 
Judgment Act for  the purpose of bringing in issue the validity of the 
pmbate of one of the instruments, and the Supreme Coiirt will take 
notice of such want of jurisdiction ex rnero mot& G.S. 1-253. Cr S. 1 - 5 4  

:I. was f$ 3%- 

The will in question devised and bequeathed all  of testatrix's proper- 
ty to  testatrix's sister. By c o d i d  ba ta t r ix  expressed her desire that 
particular beneficiaries should have p a r t i c u l ~ r  items of persomlty but 
added that  she wanted her sister to do a s  she niahed with everything 
a s  long a s  she lired, and by a second codicil stated that  she was leaving 
all of her property to  her sister "b do as you please with it". Held: 
The general bequest of t h e  personality with power of dirrposition trans- 
fers the property absolutely, and any contrary provisions will be dis- 
regarded a s  repugnant t o  the a h o l u t e  bequest. G.S. 31-38. 

H I G ~ N B ,  J., took no part  in the considemtion or decision of this caw. 
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APPEAL by defendant Baptist Children's Home from Hobgood, J., 
in Chambers a t  R o x ~ o ~ o ,  N. C., 21 Angust 1959, judgment dated 1 
Septem\ber 1959. 

Civil action instituted by plaintiff execntrix of Lou W. Winatead, 
under U n i f m  Declaratory Judgmmt Aot, Article 26 of Chapter 1 
of General b t u t a s ,  G.S. 1-253, et seq, for the purpose of obtaining 
from the court instruction with reference to cedain qudions  that 
lirtvc &sen concerning the dislpition of the estate of Lou W. Win- 
stead, and thercunto relahing, .the agreed statement of cslse on appeal, 
~~ecited bhe allegations of hhe verified complaint as follows: 

"1. Thad, Lou W. Wimtead, late of tihe wunty of Person, died on 
&he 27th day of Jjanuary, 1959, leaving among her valuable papers 
and effects and in her handwriting s la& will and testament which 
h~m (been duly probated in this court in .the office of the Clerk of $he 
Superior Caurt in Will Book 23 a t  pages 227-230. 

"2. That Mary Jane W a l h ,  having qudified and being appointed 
by &his wurt as executrix of the said h u  W. Winstead, letters M- 
merutary were isued to her on the 10th b y  of March, 1959, and +hat 
she i8 now > d i n g  ~ r s  such executrix. 

"3. Tlhat the sole devisees and lega,tees af the said will of the eaid 
Lou W. Winstead are: (1) Milb Home Orphanage, Thomwville, N. 
C.," a d  others (naming them). 

"4. That ,the said will is as  follow^: 'Roxbom, N. C. P m n  County. 
Apr. 30th 1948. I, Lou W. Winsbead of w he aforesaid County and 
Sitah being of sound mind and knowing the w r b a i n t y  of life and 
the w k i n t y  of death, do m&e pulblish and declare this my I& will 
and Iteetament. 1 s t  I bequeath to my beloved sister Mary Jane 
W a 1 h  dl my propenby, pansolla1 and ma1 estate - my rings, bands, 
bank &ck- (Everything I Have). 2nd- I hereby name my beloved 
~ i d m  Mlary Jane W a l k s  the Executrix of this Will with the request 
she will not be required to give bond t h  execute it. I, the said Lou W. 
Winetead do hereby set my hand and seal. Thie the 30th dtay of April, 
1948. Lou W. Winstead (Seal) Witness D. S. B m k s  Witness Hazel 
Long- Reuben C. Boweas.' Tha6 as to the language of the said will. 
i b  pu ipn t  and intenh, no question mi-. 

"5. That among the valua~ble papers and effects of the said Lou W. 
Winrstead, and in her handwriting, there was found and duly probated 
a codicil ta the last will and testamenlt of Lou W. Winstead, executed 
by the said Lou W. Windead on the 17th day of July, 1953, said, codi- 
cil being m follows: 

"I, Lou W. Winstead make this as a Codid  .to my will made on 
April 30, 1948. In that will, I willed all my pasessions to my sister 
1 I~ t - y  Jane V7alters with the wieh she mas to administer wit~hwt~b bond. 
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If she for any reason should not be able to execute said will, I wish 
The Peoples Bank of Roxboro, N. C. t o  execute lthe said will and this 
Codicil. 

"I w m t  my diamond ring if still in the possession of my sister, Mary 
Jane Walters, to go to my niece Mamie Love Blarnett, the family 
:mtique rocker t o  my niece, Mary Allison Latham, land my silver 
spoonq. I want, Louise Bametit Penry, my niece to have my silver forks 
and knives. My sat of chin~a with gdd  band to go to my nieoas, the 
three daughters of Mrs. W. A. Duncan (deceased); Tn-o Hundred 
and Fift,y Dollars wortrh of my Peoples Bank stock to Mrs. Rutah 
Stephens and $250.00 worbh to Roxhro  Baptist Church for building 
fund if needed - if not to go to Missionstthrough ithe church. If there 
are d h e r  thin@ in the house my nieces would like to have, I would 
like h e m  to be dilsposed of under the supervision of Manlic Love 
Barnett, if she will do it. The rest of illy propeity, real estate and 
personill I wish sold and proceeds to go to Mills Home Orphanage at 
Thomasville, N. C., th~is being the codicil of my will written on Apr 
30.1948. Signed-Lou W. Winstead Witness--This date, July 17, 1953. 

" 'I, Lou W. Winstead realize my sister Mary Jane Walters and I 
might. be killed in an automobile accident or for other reasom &e 
might not be able to execute will-that is why I wrote this. I want 
her to do just as she wishes with every thing as long as she lives, and 
I realize conditions change so as t o  the living nieces Signed-Lou 
W. W i d e a d .  Witness: Mrs. Mary V. llillican-Reuben C. Bowes- 
Anne Ylanborough . . .' 

"That bt to tohe entire codicil set out above, the following question 
,arises: the said codicil modify the said will executed by t h e  
-.aid Lou W. Winstead on April 30. 1948. in m y  reqpect, kincr i t  pro- 
vides only for an akernative disposition of the &ate of Lou TY 
Winstead and alteras~tive appointment of another executor in tlit 
event of the death or incapacity of her ~ i ~ t e r .  Mary J n n e  Walter< 
neither event, having occurred? 

"6. That in addition ito said will and codkil there was found among 
Che valuable papers and, effecb of the said Lou TV.  Winstead after 
her death a. paper writing in her handwriting which m.aq duly p~obated 
as a further codicil to said will as follows: 

" '1957. Dear Sister - Singular to me on the exact date of Jan. 27 
1mt year, I wrote a note like this so by aclcident I opened this on Jan 
27, 1957. The first of these n o t e  I wrote in 1911 to you, but they 
need changes as the years go by. Right now the MTag&aff Place- 
(Ceml  Watkim tenant) and the Semora farm-Pool tenant, would 
go back to J, J ,  Winstead's brothers and sisters heir?. All thc 1h 
crops on these two farms would be yours for 1957. No debt on any of 



then1 m. If Eugene Winstead is living lie can bc notified 'and he mn 
appoint some one to take charge of that, but you get 1957 crop. John's 
heirs will owe my estate the accumulakcl commissions, the amt, is at 
the courthouse to yr. 1966. That  will mine out of the sale of the estate 
of heirs. I don't want a steel casket unless you will feel batter about 
it. I w ~ m t  you t o  administer on nmy estate without [bond, as is stated in 
my will. I leave you all I have to do m you please with it. That  will 
please my spirit. I htave 3 insurance policys. You can find t h m  in my 
 box. Two axe accidental policya--the other is hospital policy. I write 
this hoping it will make i t  a little easier for you. I am not sad but 
not well. This asthma and tightnsss in my chest--I am so c o n ~ i o u s  
of ~hhe latter. A heart of love EM I have always had for you, my twin. 
Sister. Jan. 27, 1957.' 

"That said paper writing contains, among other ~entences reaffirm- 
ing the dispwirtive inrtenrt of said will of April 30, 1948, the following 
sentence: 'I leave you all I have to do as you please with it.' 

"That as  t o  (the quoted sentence the following question has arisen: 
"Does the s e n h c e ,  '1 leave you all I have to do as you please with 

it,' only reaffirm ,the tesbamensktry intent of the will d'ated April 30, 
1948, or does i t  in itself consltitute a will, bequeathing and devising 
the entire estate of Lou W. Winstead to h1.r sister Mary Jane WaltcrsP 

"7. That  911 of the defendmb 'are of full age and .mi juris." 
Upon these allegations ('the pbaintiff Mary Jane Walters. executrix 

of the estate of Lou W. Winstead, respeotfully prays the court for a 
declaratory judgment and pmper instruction upon the following tw 
qu&ione: 1. Upon the question raised by the said will and codicil, 
that ie to say, whether Mary Jane Waltem is ithe sole and absolute 
owner of the &ate of Lou W. Winstead. 2. Upon such d h e r  quwticms, 
maMRrs 'and things as any of the defendants by their sewral answem 
may pray the oourt to deoide." 

And in answer thereto the Baptist Children's Homes of North Garo- 
lina, Im., admit emh and every paragraph of the complaint, buit a s  
to parsgraph six this qualification is added (by arnmdment after judg- 
ment ae later shown) "in so far as i t  conforms to t,he record." 

And thereupon the record shows that  (%he Baptist Children's Homes 
of Noi$h Carolina, Incorporated, pnays the oourt: (1) That  the will 
and codicils of the said Lou W. Winstead be construed in the m'an- 
ner presoribed by law, and ilts righte, if m y ,  in (the e s t h  of the teeta- 
trix, be determined and appropriately decreed; and (2) For such other 
and further relief as i t  may shorn itself entitled to upon the whole 
muse." (Signed and verified) 

And the record shows judgrnenlt reading as follows: "This cause 
cornling or1 to be heard, and being heard before his Honor Hamilton 
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H. Hobgood, Resident Judge of the Xntl i  Judicial Distriot, by con- 
sent of counsel, on the 21st day of August, 1959, in Chambers in the 
courthouse in Roxboro, North Carolina, upon the pleadings filed in 
this ~mtion, and i t  appearing to the oourt tlmt no issue of fact is raised 
by (the pleadings; that all p a r t i s  having any inlterest in the contro- 
veirsy are mi juris and properly before the court; that  this action is 
properly constituted under the Uniform Declaratory Judgment Act; 
that the judgment entered herein will terminate the uncertainty and 
controversy giving rise to this proceeding; and that the sole question 
presented (to the count for decision is the qulestion of law as whether 
the I& will and testament of Lou Mr. Winstead devises and be- 
queaths hhe entire e s t a t ~  of Lou W. Winstead to Mary Jane Walter> 
in fee simple absolute, the said last will and testament of Lou W. 
Win&ead being con~titiitcd by the three paper nrriting~ set, out n- 
follows: 

i'Item One: A papcr writing dated the 30th day of April, 1948, to 
wit:" (The same 9q I i ~ r ~ i n a h v e  set fonth in paragraph 4 of the com- 
plaint). 

"Item Two: A pnpw writing dated July 17, 1953, to wit:" r Thc 
same as hereinabove set forth in paragraph 5 of the complaint.) 

"Item Three: The paper writing w,holly in the handwriting of Lo11 
W. Winstead dated January 27, 1956, to wit:" (The same hcw- 
inabove set forth in paragraph 6 of the complaint.) 

And the record shows itrh~tt "The court having examined the plead- 
ings, heard argument of counsel, and studied the brief submitted by 
oounsel, reaches the following oonal~rsions of law that the three paper 
writings of Lou W. Winstead referred to as items one, itwo and three 
above were duly admitted to probate in the office of the Clerk of the 
Superior Court of Person County and were duly proven to hnvc been 
executed by Lou W. Winstead as her last will and testament 

"2. The court concludes as a matter of law that  the three paper 
writings referred to in items one, two and three, above, taken togetiher, 
wnstitute the la& will and testament of Lou W. W i n h a d .  

"3. The couh concludes a~ a matter of law that by the last will 
and testament of Lou W. Winstead, constituted as set out above, the 
entire estate, real and personal, of Lou W. Winstead was devisecl and 
bequeahhed to Mary Jane Walters in fee simple absolute." 

"Wherefore" the court "ordered, adjudged and decreed that Mary 
Jane Walters take the entire estate of Lou W. Winstead in fee simple 
sbsolute, and that the costs of this action be taxed against the execu- 
trix of said estlate. This first day of September, 1959. (Signed) Hamil- 
ton H.  Hobgood, Resident Judge of the Ninth Judicial District." 

And the agreed oase on a>ppeal contains what purports to be the 
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proceedings had in the probate of holograph codicil dated 27 January 
1957, & forth in paragrhph 6 of bhe complaint as follows: 

"Probate of Holograph Codicil 
"Nonth Cmlina,  Person County, In  The Superior Court 

"A paper miting, wiitihout subsorilbing witnesses, purporting .to be 
a Codid to the liast will and testament of Lou W. Wimtaad, deceased, 
is exhibited for prubate in open mut  by Mary Jane Wbalters, the 
Exedzix sttherein named ; and it is t h e r e u p  proved by the oath and 
examination of Mary Jane Wdters $ b t  the mid will wars found among 
the valuable papers and effeob of the said Lou W. Winisted after 
her d&h. 

"And it is fwbher proved by ;the oath and exanimtion of three 
wmpetmh (and credible witnesses, to  wit,, J. C. Brooks, Reuben C. 
Bowas, and Hazel Long Harvey, that they are iscqueinted with the 
hamdwriting of  he isaid Lou W. Winstead, having often seen her write, 
and verily believe thlat the name of the said Lou W. Winstead, sub- 
scfibed to the said will, and the said will ti.tself, and every part there- 
of, is in the (handwriting of the said Lou W. Winstead. 

"And it is further proved by the evidence of the three la& men- 
t i d  witnesses, ,that the said handwriting is generally known to the 
sicquaintanoes of bhe said Lou W. Winstead. 

"Severally morn md subscribed, this J .  C. B m k s  
10 clsy of Mcamh, 1959 before me. Reuben C. Bowss 

Ramsr Williltum, Ass't Glerk Hlazel Long Hlarvey 
Superim Oou'rt 

"NORTH CAROLINA PERSON COUNTY 
"1% is therefore oonsidered and 'adjudged by the court th'at bhe said 

paper writing and every paA thereof i,s la W i c i l  to (the I& will and 
testarmmt of the said Lou W. Windead .and the same is ordered to 
be recorded andl filed. 

"This 10 day of Mlwh, 1959. 
"Ramla Wil'liams, Ass%. Clerk of the Superior Count." 

Then follows the "Codi~cil - 1957" and the "Words written on the 
envelope that contained the mcmd codicil (Holograph) of Lou W. 
Winstead, deceased, dated January 27, 1957. For Mary Jane Wal- 
ters- 'Sister' to read as soon as pwsSble after my pming." 

Then follows motion of B,aiptist Children's Home of North Carolina, 
I n o o p r a k d ,  in which it is set forth: 

"1. That it is a defendaant in the above entitled aotion and is one 
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of the devisees under the paper writings alleged to constitute the Last 
Will and Testament of Lou W. Winstead, deceased. 

"2. That, bhrough ita attorney, i t  inquired of the plaintiffs, through 
their attorney of record, whether or not the document% alleged in the 
cuqllaint as constituting the Last Will and Testament of Lou W. 
Winstead, deceased, had been probated in the office of the Clerk of 
the Superior Court of P e m n  County with all d a t u h r y  provisionis 
relating to  (the probate complied with, and was assured by the plain- 
tiffs, through their said attorney, thlat in his opinion the said dmu- 
men& had been probated in accordance with the terms and p r o ~ i ~ '  ,mna 
of the statute relating to such probates; and ithe said Baptislt Chil- 
dren's Homes of North Carolina, Incorporsuted, filed answer admitting 
that the said documents had been duly probated. 

"3. That  ,the Balptist Children's H m e s  of Nonbh Carolina, Incorpo- 
rated, aated and relied upon t~he information furniehed to i t  in thc 
manner herein set forth in filing its Answer and admitted paragraph 
six of the Complaint, and did not d h v e r  unitil it through iib said 
attorney of record, exanlined the records in the office of the Clerk of 
trhe Superior Court of Pewon Counrty QI-I Augud 21, 1959, that  in his 
opinion the statut.ory requirements wi&h r-ad 60 the second codicil, 
b e i i  bhe third iten1 set forth in paragraph 6 of the Complaint, had 
not beem complied with. 

"4. That, as the Baptbt Children's Homes of North Carolina. In- 
corporated, is advised, believes and m alleges, i t  is entitled, in the 
furtherance of justice, to an Order iprmitting it to amend paragraph 
6 of its Answer so as  to cause the lsaid paragraph to read ae follows: 

" '(6) That  paragraph 6 of the complainit is aclmitkd insofar as it 
conforms to the record.' " 

Upon which "the movant prays that an order be enitered in the 
above-entitled a,ct.ion permitting i t  t o  amend its Answer so as t o  oause 
paragraph 6 of the said Complaint to read as followe: '(6) That  pana- 
graph 6 of ;the Canplaint is admihted insofar mas it conforms to the 
record.' " (8igned for, and verified by attorney for Movant). 

And the record shows that at the September 14, 1959, regular Mix- 
ed Tenn of Person Superior Court, Judge Hobgood entered an order 
allowing amendment. I t  is there recited: " * " * i t  appearing that the 
court on the first day of September, 1959, had signed a jud<gment in 
the above oaptioned action after hearing said adion upon pleadings 
which duly condittuted it under the Declaratory Judgment A d ;  and 
it appearing that  counsel for Baptist Children's Homes of Nonth Car- 
olina, Inc., one of tihe defendants, moved the court mbsequent to the 
signing of said judgment on the 14th day of September, 1959, thait 
said defendant be permiltted to amend tihe sixth paragraph of i k  
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umver for the purpose of bringing into the statement of said oase 
on appeal an h u e  concerning t(he validity of the p a b a t e  of one of 
the instruments incident, to said laotion; land the court being of lthe 
opinion tihart the motion ahould be allowed makes the followbg order: 
'It is Ordered, adjudged and Decreed that Baptist Children's Home 
of North Carolina, Inc., be permitted to  ,amend (the sixth pal?agraph 
of  it^ Answer in the instant action t o  read, "That panagraph six of 
bhe complaint is admiltted insofar as  i t  conforms ito hhe record." 

" 'It is Funther Ordered that this motion is allowed For the sole rpur- 
pose of permitting (the validity of said probate ito be adjudiwkd a~ 
pant of the rewrd in the statement of the aase on appeal.' " 

Plaintiff excepted to lthe order and gave notice of appeal (but it, 
now appear8 she did not perfect her appeal). And ;the record of oase 
an appeal contains stipulation as follows: "It is stipulated between 
tthe attorneys of record for the pllaintiffs in the above-entitled aation 
and the defendant Baptist Children's Homes of Nonth Carolina, In- 
corporated, ithat the Order entered in [trhe above-entitled action mak- 
ing the Baptist Children's Homes (of North Oarolina, Incorporated, a 
party defendmt, tihe stipulation extendling rthe fime for the said de- 
fend~mt b answer, the probate of the paper writing dated April 30, 
1948, and set fonth in paragraph 4 of tihe Complnint, and the probate 
of tihe paper writing dated July 17, 1953, and set forth in paragraph 
5 of ithe Oomplaint, are not necessary to  an understanding of the 
Case on Appeal in the above-captioned cause, and may not be in- 
corporated a~ a ipant of the record on appeal to t,he Supreme Court." 

The record also contains stipulation of atkorneys for the respective 
parties agneeing to case on appeal. 

The defendant Baptist Children's Homes of North Carolina, In- 
oorporated, appeals to the Supreme Court and assigns error. 

Jesse A. Jones for defendant, appellant. 
R. B. Dawes, Charles B. Wood for plaintisf, appellee. 

WINBORNE, C. J. Upon the Clerk of Superior Court the statutes of 
this State confer exclusive and original jurisdiction of proceedings for 
prohaw of wills. Brissie v. Craig, 232 N.C. 701, 62 S.E. 2d 330, ci~ting 
statutes and cases. "By this" as stated by Ervin, J., writing in the 
Brissie case, "iit is meant that the Clerk of the Superior Court h s  the 
sole power in the fivst instance to determine whether a decedent died 
testate or intestate, and if he died t&at,e, whether the script in dis- 
!)rltc i *  hi* will," citing Hutson 2,.  Snzcyer, 104 X.C. 1, 10 S.E. 83. 

And the Superior Court has no jurisdiotion to determine whether 
pnpcr writing is or is not a will except upon the issue of devisavit 
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vel non duly raised by a caveat filed with the Clerk. G.S. 31-32 
through G.S. 31-37. See headnote 3 in the Brissie case, supra. 

Indeed the probate of a will by the Clerk of Superior Court is n 
judieilal a&, and his certificate is conclu~ive evidence of the validity 
of the will, until vacated on appeal, or declared void by la competent 
tribunal in a proceeding instituted for tlhat pui-pose. It cannot be va- 
cated in a collateral manner. Mnpo v. Jones, 78 N.C. 402. McClwe v. 
Spivey, 123 N.C. 678, 31 S.E. 857. 

And until .so set aside it is presumed to  be the will of the tbsdjator. 
In Re Will of Puett, 229 N.C. 8, 47 S.E. 488. 

Applying these principles to case in hand, the three items of paper 
wiilting, having been probated in common form by the Clerk of Su- 
perior Oount of Person County, are presumed to be the will of h u  W. 
Winstead, deceased, and lare con~clusive evidence of the validiity- (tihere- 
of until vacated on appeal or dmlared void by a competent tribunal 
in s proceeding instituted for that purpose. And they cannot be va- 
cated in a collatmal manner. IIencc this Court holds ex mero motu 
tihat the Superior Court is without jurisdic,tion to permit defendant. to 
amend pleadings in this cause for tlie purpwe of bringing into the 
statement of case on appeal an iame concerning the validity of the 
probate of one of the instruments incident to the action. And the 
same is dedared to be a nullity. 

On the other hand, on the face of the record the three items pro- 
bated* in common form by trhe Clerk of the Superior Court a s  a mat- 
ter of law, now constitute the last will and testament of Lou W. Win- 
stead, d e c e d ,  a subject for construction under thr  declanako1.y 
judgment act, G.S. 1-253 'and G.S. 1-254. 

I n  G.S. 1-253 i t  is provided ,t1hait "ixurts of record within their re- 
spective jurisdictiona lshall have power to declare righihts, stahus, and 
ather legal relations, whether or not further relief is or could be claim- 
ed * * * ." And G.S. 1-254 provides rthat "Any person, i n b r d d  under 
a i t i + W i l l * i *  may have determined any question of constmction 

or validity wising under the indrumenit * and obtain a derlar~ition 
af rights, &atus, or other legal relations thereunder." 

In this respect the +rial cowit concludes laa a matter of law thah by 
the I& will and testament of Lou W. Winstead, constituted as afore- 
said, the entire estate, real and personal, of Lou W. Winstead was de- 
vised* and bequeathed to Mary Jane Waltcrs in fec ~imple. m d  I;O 

ordered. 
This ruling appears to be accordant with statute G.S. 31-38 and 

decisions of this Court. See among nxlnv others Heefner z'. Thornton, 
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216 N.C. 702, 6 S.E. 2d 506; Taylor v .  Taylor, 228 N.C. 275, 45 S.E. 
ad 368. 

For reamns stated, the case on appeal is 
hlodified and affirmed. 

HIGGINS, J., took no pa&, in the consideration or decision of this c a e .  

STATE v. EDWARD LEE WALLACE, JR.. m u  
WOODROW WILSON HOLDER. 

(Filed 10 December, 1959.) 

1. Ontminal Law g 154- 
An appeal itself constitutes a n  exceptdon to the judgment and miss 

'the question of whebber error of law appears upon the face of the record. 

a. Criminal Law g8 18, 139- 

It is a n  essential of criminal jurisdiotlan that  (the warrant or indiot- 
menit suf8ciently h r g e  a n  offense, and the Supreme Court will take 
lwtlce ea: mero motu of the insuffldency of the w n r m t  or indictment, 
even in the absence of a motion in a r m t  of judgment. 

3. Automobiles § 82- 

A warrant which fails ~KI charge that  defendant; was dririug a motor 
vehicle a t  the time he failed bo heed a police siren is fatally defective. 
O.S. 20-157 ( a ) .  

4. Indictment Hlld WUPPHII~ $j U- 

The words "in violation of city ordinance, chapter ......, section ......," 
added to a warrant af ter  the charge of a n  offense against the General 
Statutes of this State a r e  w r p l w g e  and should be stricken. 

5. criminal Law 8 121- 
The arrest  of judgments vacates the vendicts ,and judgments, but the 

State may thereafter proceed against defendan& npon sufficient war- 
,rants o r  indictments. 

6. Automobflea g 65- 

Warrants for reckless driving which charged the offense in the lan- 
guage of the statute a r e  sufficient. G.S. 20-140, (a ) ,  (b) .  

7. Orimind Law 1 159- 
Assignments of error not set out in  the  brief untl in support of which 

no reason or argument is stated or authority cited a r e  deemed abandoned. 
Rule 28, Rules of Practice in the Supreme Court. 



N. C.] FALL TERM, 1959. 

Automobiles 88 65, 8- Evidence held suficient t o  support convic- 
tion of dr iver  a n d  of owner of vehicle riding therein of reckless 
driving and failing to heed police s f e n .  

The State's evidence tended to &ow that  an officer driving a patrol 
car, saw and followed a truck being driven over 35 m.p.h. in a residen- 
tial d l t r i c t ,  that  after the truck had turned around and stopped the 
&cer sbpped the patrol ear, turned on the red light on its top, and got 
out and started walking toward the  truck, whereupon the driver of the 
truck put i t  in  reverse, and then entered a n  intersecting street, that  the 
oBcer gat back in the patrol car and began a chase during which the 
truck was driven a t  a very high rate  of speed through stap Lights ek., 
that when the truck was finally stopped one of the defendants was 
driving and the other defendant, a passenger in the truck, stated lthat 
he was (the owner of the k u c k  and that  he did not tell tlie driver ho 
stop until he saw that  !the police car was oventaking them. Held the 
widence is sufficient to overrule nonsuit CIS to each defendant on charges 
of speeding and reckless driving, it being s m c i e n t  to  show that the 
owner of the  truck had the right to control its opepation, was control- 
ling its operation, and aided and abetted the driver in the commission 
of the offenses. 

Criminal Law 8 9- 

A11 who participate in t h e  commission of misdemeanors as aiclrrs and 
abettors are  guilty a s  principals. 

10. Antomobilea 8 66- 
The fact that  warrants charge defendants with reckless driving upon a 

named road "at" a n  intersecting road, wtth evidence that  the defend- 
ants' rehicle was aperated on the named road in a reckless manner but 
was finall$ stapped some 250 yards from the named intemmtdng road, 
does not justify nonsuit for  variance, since word "at" when used to 
designate a place is less definite than "in" or "on", and often means 
"near fto". 

11. Oriminal Law g§ 104, 108- 

An instruction to the effect that  the evidence conclusively establishcrl 
all  the elements of the offexwe charged but  that  the jury ~xlrust be satis- 
fied beyond a reasonable dovM tha t  defendant was the culprit must be 
held for error, since the court may not intimate whether a material fact 
has been fully o r  sufficiently established. G.S. 1-180. 

APPEAL by defendants from Crissman, J., 13 April 1959 Term, of 
GUILFORD (Greensboro Division) for ithe trial of criminal &ions. 

h h  defendant was tried' in the Superior Court, on appeals f ~ o m  
adverse judgmeIvts in the Municipal-County Court, Criminal Divi- 
sion, on t,liree warrank charging him with a violation of the motor 
vehicle laws of the $take. 

WARRANTS AGAINST EDWARD LDE WALLACE, JR.  
The first warrant, as amended in the Superior Court by tohe Solici- 
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tor for the State, and without objection by defendant, oharges bhat 
defendant Wallace on 18 May 1958, "at and in G u i l f d  County, ex- 
cept, High Point, Deep River and Jarnestown Towmhip,  did unlaw- 
fully and willfully operate a motor vehicle on a public highway upon 
Pinecroft Road a t  High Point Road, Greensboro, North Oarolina, at 
or about 9:00 P. M., carelesly and heedlessly in a willful and wanton 
disregard of the rights and safety of others and without due caution 
and circumpeation and a t  a speed and in a manner so as to endanger 
and be likely to endanger person and property in that  he did . . . . . 
all in violation General Statutm of North Carolinn Chapter 20 Sec- 
tion 140." 

The second warrant oohargas thlat defendant Wallace on 18 May 
1958, "at and in Guilford County, except High Point, Deep River and 
Jsmeetown 'Ibwnshitps, did unlawfully, and willfuly violate the motor 
vehicle lsaws of the State of Nonth Oarolina, to wit; did fail to heed 
a police siren while being in ample hearing distance of the said, Police 
Siren, on Pinecroft Road, at High Point Road, Greensboro, North 
Cwnolim, against the straitute in such case made and provided and 
again& the peace and dignity of the %ate and in violaition of City 
Ordinance, Ohapter , Section ." 

The third warrant charges that defendant Wallace on 18 hlay 1958, 
"at and in Guilford County, except High Point, Deep River and 
Jamebnvn Townships, did unlawfully and willfuly operate a motor 
vehicle on a public highway a t  a speed in excess of 35 miles per hour 
in a residential district, to  wit: 80 miles per hour on Pinecroft Road 
at High Point Road, Greensboro, North Carolina, against the statute 
in such oase made and provided and against the pesoe and digniky of 
tihe State and in violakion of City Ordinance, Chapter , Secrtion 

99 

WARRATUS AGAINST WOODHOK WILSON HOLDER. 
The firsst and third warrants are in practically tghe identical words 

:LS in the first, and third warrants against defendant Wallace. The So- 
h i t o r  in the Superior Court amended the first warrant exactly as he 
did the first warrant against the defendant Wallace. 

The wcond warrant charges that defendant Holder on 18 May 1958, 
'kt and in Guilford County, except High Point, Deep River and 
.la~ni~atown Townships, did unlawfully and willfuly violate tohe Rlotor 
Vehicle Lawe of the State of North Carolina, to wit; did fail to heed 
a Palice Siren while same was in reasonable distance to the said de- 
fendant, on Pinecroft and High Point Roads, Grecnshoro, North Car- 
olin:~, tugsinst. the statute in such case made and provided and against 
hhe peace and dignity of the State and in violation of City Ordinance, 
Ohwpt~r . Section ." 
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Upon motion of the Sollicitor for the State, and without objection 
by the defendlanib, ithe oourt ordered all six cases oonsolidated for 
trial. 
Plea: Not Guilty by each defendlant als rto all charges against him. 

Verdlot: Eaoh defendaat is guilty of all three charges in the war- 
ran& isgainst him. 

From sentences of imprisonment in each of the three cases againlst 
him, each defendant appealed to the Supreme Court. 

Malcolm B. Seawell, Attorney General, and H.  Horton Rountree, 
Assistant Attorney General, for the State. 

Robert S. Cahoon for defendants, appellants. 

PARKER, J. Defendant Wallace assigns as error that the Trial 
Cburt erred in imposing judgmend of imprisonment upon him on his 
conviction of failing to heed a police siren while being in ample hear- 
ing dilstance of the police siren, as oharged in the second warrant 
against him. Defendant Holder assigns as error that the Trial Court 
erred in imposing judgment of imiprimnment upon him on his wn- 
viotion of failing to heed a police siren while same was in reasonable 
di iance to him, 'as oharged in the second warrant against him. 

Defendants have filed a joint brief. In  their brief they con~tend in 
~.espect to these assignments of error that  the judgments of imprison- 
ment imposed upon them on their convictions on the second warrants 
should be arrested, for the reason that  the second warrants utterly 
fail to charge any criminal offense. Defendants made no motion in 
arrest of judgment, according to the record. However, this Court has 
said in S. v. Corl, 250 N.C. 252, 108 S.E. 2d 613; "An appeal will be 
taken as an exception to the judgment and raises the question a* to 
whether error in lam- appears upon the face of the record." 

It is an essential of jurisdiotion that a criminal offense shall be suf- 
ficiently charged in a waxrant or an indictment. S. v. Strickland, 243 
N.C. 100, 89 S.E. 2d 781; S. v. Thorne, 238 N.C. 392, 78 S.E. 2d 140; 
8. v. Scott, 237 N.C. 432, 75 S.E. 2d 154; S. v. Morgan, 226 N.C. 414, 
38 S.E. 2d 166. 

A court oannot properly give judgment in a criminal achioil, unless 
i t  appears in the record that a criminal offense is sufficiently oharged. 
In  the absence of a motion in arrest of judgment, i t  is the duty of 
this Court to examine the whole reoord, and if iit =sees that the judg- 
ment should have been arrested, i t  will, ex mero motu, direct i t  t o  be 
done. 8. v. Strickland, supra; S. v. Thorne, wpra; S. v. Scott, supra; 
S. v. Watkins, 101 N.C. 702, 8 S.E. 346. 

The State conknde tbrlt the qemnd warrant against ea40h defendant 
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dmqes all the conthituenrt elements of G.S. 20-157(a), whioh 
as follows: "Upon the approach of any police or fire department ve- 
hicle giving audible signal by bell, siren or exhaust whistle, the driver 
of every other vehicle shall immediately drive the same to a posXion 
as near as W b e  and parallel t o  the right hand edge or curb, clear 
of any inrt,emtion of highways, and shall stop and remain in mob 
position unlw otherwise directed by a police or traffic officer until 
the polioe or fire departm~ent vehicle ehall have passed." 

We do not agree with t,hc contention of the ,State. The second war- 
rank, tagahst eaoh defendant dioes not charge that the defendant wab 
the driver of any vehide, and completely fails to aver the words of 
G.S. 30-157(a), eit,her literally or eubstanti:illy, or in equivalent wordq. 
&oh being the case, the second warrant again& each d e f e n b t  ut- 
terly fails t o  chwge a violation of G.S. 20-157 ( a ) .  

The Stake makes no contention that the second warrants charge 
any violation of any city ordinance. I t  would seem that the  second 
mmnts were d ~ a w n  on printed forms uwd in 6he Municipal-County 
Court, and the concluding words "and in viollation of City Ordimace. 
Chapter , Section ." are mere surplusage, whioh should have 
been &rioken out. See S. v .  Wilson, 218 N.C. 769, 12 S.E. 2d 654. In 
our opinion, the second warrants charge no criminal offense. This 
W, ex mero motu, orders the judgment, on the second warrant as 
tm each defendad be arrested. The legal effect of ameating the judg- 
ments is to vacate the verdiuk and j u d g r n h  of imprisonment on ithe 
m n d  warrants below, and the State, if i t  is m advised, may proceed 
against the defendants far an alleged violation of G.S. 20-157(a) 
upon la sufficient warrant, or indictment,. S. v. Strickland, supra; S. z.. 
Fanelkner, 241 N.C. 609, 86 S.E. 2d 81; S. v. Scott, ncpra; S. v. Sherrill. 
82 N.C. 694. 

Each defendant hm an assignment of error to the first warant .  
similar 1k.o his assignment of error to the second warrant. While they 
made no motions in arrest of judgmenks of imprisonment imposed on 
trheir convidions on the first warrants, they contend in their joint 
brief that  the judgmenh of imprisonment, on the first warrants should 
be arrested, for the reason that while tlic first warrants charge the 
offenses in practically the precise words of G.S. 20-140, they then al- 
lege "in that  he did . . .," and fail to allege explicit facts showing a c k  
by the defendants in violation of G.S. 30-140. The first m m n k  
charge the offense practically literally in the words of G.S. 20-140, 
(la), (b) ,  and are sufficienh. S. v. Randolph, 228 N.C. 228, 45 S.E. 2d 
132; S. v .  Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v. Wilson, supra. 

Each defendant has an assignmentt of error to lthe third warrant. 
similar to his tissignment of error t o  the wcond warrant. These as- 
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signme& of error are not set out in .tiheir bl.ief, and in support of 
them no r e m n  or argumm6 is stated or authority cited. They are 
taken aa abandoned by defendants. Rule 28, Rule. of Practice in 
the Supreme Court. 221 N.C. 544, 563; S. v .  Clayton, ante, 261, 111 
S.E. 2d 299. 

Esch defendant assigns as errors .tihe denial by the trial court of 
his motions for judgmenits of n m u i t  in each caw against him re- 
newled & the close of all the evidence. G.S. 15-173. 

The Sbte's evidence tends to show the following facrts: About 9 :00 
p. m. o'clock on 18 May 1958 two officers of the cihy of Greensboro 
Police Department were on duty, and were sitting in n patrol oar 
pls~ked beside the Western Cafe in the vicinity of Spring Garden 
Street. One of the officers saw la 1955 Ford truck traveling east on 
Spring Ga~den  Street (at a speed of 40 to 45 miles an hour, where the 
speed limit for thak wea was 35 miles an hour. The officer driving the 
patrol oar dmve into Spring Garden Streek, as 6he truck made (a left 
turn into Copelland Street. The patrol car followed the t i~ ick .  The 
truok m m g  around in the Richfield Service Station at thc intersec- 
tion of Spring Garden and Copeland Streets, and was directly facing 
the patrol car. The officer drove the patrol oar up facing tlie truck, 
t u d  on the red light on top of the patrol oar, got out, and started 
walking to the truck. Whereupon, the driver of the truck put i t  in 
reverse, backed up, and entered Spring Garden St red  traveling east 
ah a high rate of speed. The officer jumped back in the patrol car land 
with the red light flwhing on the patrol car and the sirrn sounding, 
pursued the truck. The itruck continued east on Spring Garden Street, 
rmching a speed of about 75 to 80 miles an hour. The truck ran 
through a red light on Spring Garden Street, where i t  in te r~ed~s  Oak- 
lmd Avenue. Thc truck turned left on to Park Terrace, proceeded 
down Mlmnic Drive, t u n e d  left inito Cliffside Terraoe, and came all 
the way back up to Spring Garden Street. The truck went a short dis- 
tance west on Spring Garden Street, and turned left into Pinecroft 
Road, and continued south on Pinecroft Road to about 250 yards 
from the High Poinlt Road, where the officer stopped the truck. The 
truck ran through a stap sign a t  the interseckion of Cliffsidc Terrace 
and Oakland Avenue; it ran through another stop sign nt Collier's 
Drive and Spring Garden Street. The truck entered Pinecroft R o d  
nt a very high rsrte of speed, completely on rthe wrong side of the 
center division of the intersection, and continued on the wmng side 
until stopped. The maximum speed limit through the area of pursuit 
is 35 miles an hour. Pincroft Road along the path of pursuit is com- 
pletely residential, except for two service stations. Along Pinecroft 
Road the truck was operated a t  n speed of almut 75 miles: an hour. 
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The pursuit cove~ed a distance of around two and onc-half miles, land 
lasted three to four minutes. During the entire Gime of the pureuit 
4he red light on rthe patrol car was blinking, and  it^ sirem was eound- 
ing. The truck was stopped (by the patrol car bumping i t  twice from 
behind, hooking bumpers with it, and stopping. 

The d ~ i v e r  of the patrol ear, when the tmck was tstopped, got out 
and went to 6he left sitlc of the truck. Defendant Holder was sitting 
under the wheel. next t o  him was rmc Doss. m d  next to him wrts de- 
fendant Wallace. Then and there defendant Wallace said he was the 
crwner of the truck, and in reply to  an officer's question why they ran, 
he replied, "the panic IT-rn on," saying that several times. 

Officer John Barham went to the scenc, and brought dtlfendants 
to the Police Department. He asked defendant Holdcr what madc 
hill1 mn f~on: the police officers. Holdcr rcplicd, "if he had ever gotten 
cm thc Red Road that they would never have aaught him." Ddend- 
ant Holder told Officer Barhlam he wm driving tihe truck. 

Defendant Holder told Sergeant 8. N. Ford of the Greembom Po- 
lice Department that he t ~ i e d  to ourtiun the officers, and defendant 
Wallaoe did not say anything to him about stopping lthe truck or  to 
stop driving in the manner he was driving, until the police oar ~ h r t -  
ed gaining on them a t  Pinecroft Driving Range, whioh is s h u t  300 
to 350 yards from the High Poinh Road, where ithe truck stoppedL De- 
fmchnt Wallace told Sergeant Ford that the truck was his. Sergeant 
Ford asked dedendant Wallace why he did not stop rthe truck. De- 
fendant replied: ('He did not fry to stop it,, and did not tell 
him ito stop it, until the police car started gaining on him on the Pine- 
croft, Road, and he saw they wcre going to oatch him or hit him, and 
he told him to stop it. and fithat wm whm the police car hit  him, und 
he did sto?, the truck." 

Defendant Wallace contends that )all bhe evidence shows he was 
not driving t2he truok, and "that the owner of a ltruck is not vioarious- 
ly liable for the a& of the driver in a criminal action." The Bts,tels 
evidence tends to show that defendant Wallace told Sergeant S. N. 
Ford of the Greensboro Police Department "the itruck was his"; i t  
furthcr tends to 4how tha-t defendant Wallacc was riding in the t,ruck 
on the seat with its  drive^ the defendinnt 'ITolder during the enctire 
hime of its pursuit by the police car, and it further tends to show 
tihthat defendant Wallace told Sergemk S. N. Ford, "tihat he (Wallace) 
did n d  t ry to stop it, and did not tell him to  stop it, until the police 
car started gaining on him on thc Pinecroft Road, and he saw they 
were going to catch hilm or hit him, and he told him t o  sitop it, and 
that was when the police car hit him, and he did stop the truck." 
S~acli rvidcnce on the pant of the State pmuits the jury to draw the 
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fair inference that defendant Wallace, as owner, had the right to con- 
trol the operation of the truck, wss controlling its operation, and th'at 
he aided and abetted defendant Holder in the commission of the 
offenses alleged, in thc first and third warrants against him, and is 
mfficient to require the submission to the jury of the cases against 
defendant Wallace which are alleged in the first and third warranlts. 
because d l  who participate in the commission of a misdemeanor, as 
aiders and abct.tors, are guilty as principals. S. v. Gibbs, 227 N.C. 
677, 41 S.E. 2d 201; Story v. U.  S., 16 F. 2d 342, 53 -4.L.R. 246, cert. 
denied, 374 U.S 739, 71 L. Ed. 1318. See S. v. Trott, 190 N.C. 674, 130 
S.E. 627. We do not consider the motions for judgments of nonsuit 
as Ito the second warrants, because the ~econd warrant? charge no 
criminal offense. 

Both d~fmdan t~s  contend that the offenses charged against then1 
in the first and third warrants should have been nonsuited, for the 
reason that the first warrants charge that  the reckless driving of the 
Ford Truck was "u~pon Pinecroft Road a t  High Point R d .  Green*- 
b r o ,  Nonth Carolina," and that the third warrants charge that t he  
driving of the Ford Tiuck a t  a speed of 80 miles an hour in a 35- 
miles-an-hour residential district was "on Pinecroft Road a t  High 
Point Road, Greensboro, North Carolina," and while the State's evi- 
dence shows that the Ford Truck was operated on Pinecroft Road. 
it further shows that it mas etopped by the police on Pinecroft. Road 
250 yards from the High Point Road, and, therefore, there is a fatal 
variance between the avormcnts of $he wn~mntts and ithe evidence of 
t I I P  State. 

This Court said in TVt7ay,zesville v. Sntterthwait, 136 N.C. 226, 48 
S.E. 661: "The word 'tat,' when used t o  designate a. place, may, and 
often must mean, 'near to.' It is less definite than 'in' or 'on'; a t  the 
house may be in or near the house. Web. Inter. Dic., 95; Cent. Dic., 
Vol. I." See also Purifoy v. R. R., 108 N.C. 100. 12 S.E. 741; 7 C.J. 
S.. At,  Place, pp. 153-155. 

The Trial Court properly overruled each defendant's motions for 
judgments of nonsuit in respect to the offenses charged in the first and, 
third warrants. 

The court charged the jury that  the defendants are charged with 
three offenses: one of speeding in excess of 35 miles an hour in a 35- 
milc zone. two, of recklcse driving, and three, of failing to heed a 
siren of a police car. 

Immediately thereafter the Judge charged as follows, which is as- 
signed by defendants as error: "Now, members of the jury, the Cmrt 
charges you tohat under the evidience as to the defend& Holder, l~hat  
this evidence points conclusively to the fact tmha,t the motor vehicle 
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on tbis ocoa,sian was being driven in violation of those laws, but that 
ylou must be satisfied bey& a reasanable doubt thiat the defendant 
Holder was doing the driving on this occrasilon." 
This assignment of error is sustained. This Court @aid in 8. v.  

Owenby, 226 N.C. 521, 39 S.E. 2d 378: "Nor is it permissible for the 
Judge .in charging the jury or ah any time during the trial, to inti- 
& whebher a material {act has been fully or sufficiently establish- 
ed, it being the itrue office land province of the jury to weigh the testi- 
m y  and to decide upon its adequacy to prove iany issuable fa&." 
See also ;the mulhitude of other cases appearing in the Code Annota- 
tion .to GS. 1-180. 

For error in the ohlarge, the defendlank are entitled Ito a new ,bial 
on the first and (third warrmts. 

New trial on first and third warrants. 
Judgment arrested on second warrant. 

MRS. MINNIE PRIVE'IT, WIDOW; NELLIE GRAY RICHARDS AND HUB- 
BAND, W. R. RIOHUDS;  MILDREID LUCILLE JONES A K D  HUSBAND, 

'I?. Cf. JONES; MARY LOUISE UPCHURCH AND HUSBAND, J .  N. UP- 
OHUWH; B. H. PRIVETT AND w m ,  RACHEL PR1VE:TT; RUTH 
BILLIARD RIOH&RDS; W. R. RIOHARDB, JR., AND WIFE, EVELYN 
BIaH&RDS ; LUCILLE CHA&fBLB)B AND HUSBAND, QHARLBS CHABIB- 
LEE, PETITIONERS v. LUOIUS JONES; J. E. MALONE, GUABDIAN A n  

LITEM OF LUCIU'S JONDS AND THE UNBORN CHILDREN OF MILDRED LU- 
OILLE JONES; JUDY UPCHURCH, JIMMIE UPCHURCH AND TED 
UPCXIUROH, AND E. C. BULLOCK, GUARDIAN AD LITEM OF JUDY UP- 
OHUfWB, JIMMIE UPCHURCH AND TED UPCIHURCH AAD THE UN- 

BORN CHILDREN OF 31-Y WUI'SE UPOHUROH; AND BILLY F-4Y PRI- 
VEnVT AND TIBDDIE RONALD PRIVETT; AKD G. Df. BEAM, JR., 
GUABDIAN AD LITEM OF BILLIE FAY PRIVETT AXD TEDDIE RONALD 
I P R ~ I V ~  AKD THE UNBORN CHILDREN OF B. H. P R I V E m :  ASD JOHN 
F. u m E W 8 ,  GUARDIAN AD LITEN FOR THE UNBORN CIXII.DREK OF 

NELLLE GRAY RICHARDS; AND W. bf. JOLLY, GUARDIAS All LITEM 

OF OHARLES RONALD CHAMBLEE, MINOR, ~)EFEXD.~STS. 

(Filed 16 December, 1969.) 

1. Wflls 8 83c-- Devise of land for life with remainder to children vests 
the remainder in the children as of date of testator's death. 

'&stator devised his lands for life to his widow then to his daughters 

for life with remainder in fee to their ~hi ldren.  with further prorision 

if any daughter died without children her surviving her share 

should go 60 her brothers and sisters. At the t h e  of testator's death 

a c h  daughter had  living children, but one daughter died prior to the 
of the widow, leaving her surviving one child. Held:  The grand- 



N. C.] FALL TERM, 1959. 387 

children of testator took a vested remainder as purchasers under the 
will, subject to be opened up  to let in any afterbarn children, and there- 
fore the  eon of the deceased daughter takes the fee in that  par t  of the 
land in which his ruotl~er's life estate ~vould hare becw allotted. 

HIGGINS, J., tuok no part in the considemtion or decision of this case. 

APPEAL by petitioner5 and J. E. Malone, Guardian ad Litem of 
Lucius Jones, from Hobgood, J., of the Ninth Judicial District of 
Xorth Carolina, in Chambers, 5 September 1959. 

Spe5al proceeding for actual partition of centain ]#and8 in Frank- 
lin County, North Oarolina, of which W. H. Privett died seized and 
p o s 5 d , -  in accordance with estates devised under his last will 
and testament. 

The petitioners and defendants, though their respeotive counsel 
of record, stipulated and agreed, among other things not necessary 
to be recitedi, that  the findings of fact as set out in the judgment and 
decree constitute the agreed statement of facts for the puppose of t h i ~  
appeal. 

The muse came on for hearing, and was heard, before Hobgood, J., 
upon appeal from a confirmatory decree and judgment of Clerk of 
Superior Court of Franklin Gunty,-  all parties being represented 
by counsel. 

The court by consent of all the partios found in pertinent part the 
following factas: 

"1. That  W. H. Privett died in Franklin County, North Carolina. 
on the 14th day of May, 1940, leaving a last will and testament which 
appears of record *" in pertinent part as follows: 

"Item Three. I give and devise to my said wife, Minnie Privett., all 
the remainder of the real estiate of which I shall die seized and pos- 
sessed and wheresocvw situaite, for and during thr  term of natural 
life only. 

"Item Four. At  the death of my said wife, Rfinnic Privett, I give 
and devise the tract of land known as the Bryant Peame place. con- 
taining 72 acres and bcing the tract of land upon which I now re- 
side, t o  my son, B. H. PriveLt, for and during the term of his natural 
life only, and afrter his deat.h t o  his children in fee simple. I also give 
and devise t o  my said son, B. H. Privett, aftcr the death of my said 
wife, Minnie Privett, 50 much of the Josh Pearce tract of land as lies 
betwecn the Bryant Pearce tract of land and the public road leading 
from Henry Baker's to Crudup's Mill, and containing three and one- 
half acres, more or less, for and during the term of his natural life. 
and after his death to his ohildren in fee simple. 

"Item Five. At the death of my said wife, Minnie Privett, I give 



and devise to my three daughters, Nellie Gray Richards, Mildred Lu- 
cille Jones, and Mary Louise Upchurch, the tract of land known as 
the Josh Pearce place, containing aipproximately 91 acres (except the 
part thereof devised to my son B. H.  Privett in Item Four hereof), 
which I bought from L. T. Pearce, and the tract of land known as the 
James Pearce place, containing 30 acres, which I bought from ,Jamc> 
Pearce. I give and devise these lands to my said three daughters, 
share land share alike, for the term of their natural lives only, and 
npon the death of m y  one of them her one-third sharc is t o  go to 
her ohildren, and if any one of them shall die without children thcn, 
upon the death of such a one, her share shall go to her brother and 
sisters, share and share alike." 

"2. That for the purpose of dividing the lands of t~he said W. H. 
Privett, deceased, aocording to the terrns of his will, this proceeding 
was instituted by the said Mrs. Minnie Privett, widow of the testator, 
a d  lthe said Nellie Gray Richardls and husband W. R .  Richards, the 
said Mildred Lucille Jones and husband T. G. Jones, the said Mary 
Louise Upchurch and husband J. N. Upchurrh, and the said B. H. 
Privett and wife Rmhel Privett, together with Ruth Hilliard Rich- 
ards, adult daughter of Nellie Gray Richards, and R. R.  Richards, 
Jr., adult son of Nellie Gray Richards, and his wife Evelyn Richards, 
and Lucille Chamblee, adult daughter of Mildren Luoille Jones, and 
her husband Charles Chamblee, as petitioners, against Lurius Jones, 
minor sun of Mildred Lucille Jones, and the unborn children of said 
Mildred Lucille Jonas, herein represented by J. E. Malonc, Guardian 
ad Litem; Judy Upchurch, Jimmie Upchurch and Ted Upchurrh. 
minor children of Mlary h i s e  Upohurch, and the unborn children of 
said Mary Louise Upchurch, herein represented by E. C. Bulluck. 
Guardian ad Litem: Billy Faye Priveht and Teddie Ronald Privett. 
minor children of R. H. Privett, and the unborn children of the said 
B. H. Privett, herein represented by G. 11.I. Ream. Jr.. Guardian ad 
Litem; and the unborn children of the wid Nellie Gray Richards, 
herein represented by John F. Matthews, Guardian ntl Litcnr. 

"3. That  subject to thc life estate of his widon-, nox dcc~:ised~, the 
>aid tastator, in I t rm Four of  hi^ will, d e v i d  certain Iiinds to his 
son B. H. Privett 'for and during the term of hie natural lifc only. 
and af'ter his death to his children in fee simple'. 

"4. That subject t o  the life estate of his widow, now deceased, the 
testator, in Item Fivc of his Will, devised certain other lands to his 
daughters Nellie Gray Richards, Mildred Lucille Jones, and Mary 
Louise Upchurch, 'share and share alike, for the term of their nat- 
nral lives only, and upon the death of any one of them her one-third 
share is to go to her children, if any, and if any one of them shall 
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die without children then, upon the death of such a one, her share shall 
go to her b r o t h  tint1 sisters, share and shsrc alike'. 
"5. That a t  ithe  time of the death of the testabr  the said Nellie Gray 

Richards, Mildred Lucille Jones and Mary Louise Upchurch each 
had living ohildren. 
"6. That, in accordance with the prayers of the said Petition and 

the Answers filed by the respective Guardians ad Litem, as aforesaid, 
the court appointed three Commissioners to divide and partition the 
lands devised by the said W. H. Privctt to  his said three diaughters, 
namely, Nellie Gray Richards, Mildred Lucille Jonas, and Mlary 
Louise Upchurch, and the Report of mid Commissioners was duly 
filed herein on 14 November 1953 allotting ehares of said lands in 
accordance with the Will of said W. H. Privetrt, deceased, as follows: 

" ' One share thereof to the said Mildred Lucille Jonas for the berm 
of her natural life, and upon her death to her children Lucille Oham- 
blee and Lucius Jones, and the unborn c~hildren of the said Mildred 
Lucille Jones, as tenants in common, and if the said Mildred, Lucille 
Jones shall die without children then upon her death to  her brother 
and sisters, share a.nd share alike. 

" ' One share thereof to the said Nellie Gray Riohards for the term 
of her natural life, and upon her death to her children Ruth Hilliard 
Richards and W. R. Richards, Jr., and the unlborn ohildren of Nellie 
Gray Richards, nq tenants in common, and if the mid Nellie Gray 
Riohards shall die n-ithouit clhildren then upon her death to  her 
hrother and sisters, share and share lalike. 

" ' One share thereof to the said Mary Louise Upchurch for thc 
term of !her natural life. and upon her d,eahli to  her children ,Judy Up- 
church, J i m i e  Upchurch and Ted Upchurch, and the unborn chil- 
dren of Mary Louise Upchurch, as rtenantl~ in common, and if the 
said Mary Louise U1whurch shall die without childrcn then upon her 
death to her brothcr and sisters, shsrc and share alike.' 
"7. That  after t l~ is  procecding had bcen instituted and while the 

dame was pending, and before a decree was entered oonfirming said 
partiition, t4he !petitionor Lucille Chamblee, adult daughter of Mildred 
Lucille Jones, died on the 30th day of December, 1953, leaving sur- 
viving her hwsband, the petitioner Charles Chiamblee, and one child, 
Charles Ronald Gharnhlec. n-110 W R Y  and is :I minor under the age of 
twenty-one (21) years. 
"8. That after this prucrcding was institutcxl, ailti wlhile the same 

was pending, and before a decree was entered confirming @aid pahi- 
tion, the said Mrs. AIinnie Privett died on the 5th day of December, 
1954, and her life estate in said lands fell in. 
('9. That, after the dcnth of the said Lucillc Ch~~rnblee and t,he @aid 
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Mm. Minnie Privdt ,  the petitioners filed a Supplemmtal Petition, 
wtting out rthe fimt of the death of the said Lucille Chtamblee and of 
the t&d MTS. Minnie Privett, and praying that  the said Charles 
Ronald Chaablee be made a pasty defendant herein, and that  a 
G u d m  ad Litem be appointed to  represent him; and the petitionens 
thereafter filed an Amendment t o  said Supplemental Petition alleging 
that ulpon the dearth of the mid Lucille Ohamblee prior to ithe death 
of  he^ mother Mildaed Lucille Jones, thle remainder interest owned 
by the mid Luoille Chamblw in the tract of land allotted and assigned 
to the isaid Mildred Lucille Jones nwuld not go to  the said Charles 
Ronald Chamblee, but tihat the entire remainder interest therein 
would go to  Lucius Jones, together with any other children not now 
in esse of the said Mildred Lucille Jones. 

"10. That  thereafter W. M. Jolly was duly appointed by the court 
aa G w d i a n  ad Litem for )the eaid Charles ILonald Chamblee and filed 
an Answer in his behalf denying the allegat,ions of the Amendment to 
the Supplemerhal Petition of the petitioners, and upon the matter of 
law or  legal inference arising upon lthe said Amendment to the Sup- 
plemental Petition and the Anewer filed by the said W. M. Jolly, 
Guardian ad Litem of Charles Ronfald Chamblee, the Clerk of the 
Superior Court of Franklin Comity duly h e a d  tbis cause and en- 
tered a M r m a t o r y  Decree and Judgment, from whioh the peti- 
tionem and the defendant J .  E. Malone, Guardian ad Litem of Luciuc 
Jonas, appealed t o  the Judge of tihe Superior Court in apt Itime. 

"11. That  all parties t o  this proceeding have had full and ample 
notice and knowledge of the report of the Commissioners filed herein, 
rus aforesaid, on 14 November 1953. Thlat no exceptions or objections 
h v e  been filed to said report, except a s  t o  the remainder inlterest in 
said lands, and the time allowed by l n \ ~  for filing objections or ex- 
ceptions to tihe same has fully expired. 

"12. That  the partiition and division made and reported by said 
Chmmissione~rs is just and flair and ahould hc confirmed in all respects 
except as modified herein with respect to (the ownerhip of the remaind? 
er after the life estates of said lifr tclnantas, and as I t 8 0  the ownership 
of the remainder after the life estntcs of w.id life tenants." the Judge 
considered "tihe following question: 

"Wlhere, upon a devilse of land Ito one for life wit11 renlninder upon 
tlhe death of the life tenant t o  hhr children, if any, of such life tenant. 
~ n d  if the life tenant shall die without children then to the brother 
and sisters of such life tenanit, n daughter of the life tenant prede- 
ceased the life tenant leaving a child, what intersst, if any, d m  such 
child have in the land? That  is, what interest, if any, does Charles 
Ronald Chamblee, son of Lucille Chnmblw, deceared daughter of 
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Mildred L u d l e  Jones, bave in the Itand involved in this proceeding?" 
Thereupon "the cowt being of the opinion that i t  wae the inten- 

tion of tihe iteetator that  any child or ohildren of the life temnt  should 
htaw a veated remainder i'nterest in ;the land, such inherest ;to be di- 
minished in quanltity by the birth of other children to suoh life tenant, 
and that upon any such child or ohildren of the life ken& prede- 
oeslsing suoh life 'ten~ant, the interest of such deceased child in such 
vest& reminder  would^ descend to  the surviving issue d such de- 
ceased ohild or children, &he roll to Ibe called ah the date of the death 
of hhe life It will not be presumed thlat lthe hestator intended 
for $the pandchildren of lthe life tenant to be excluded merely be- 
cawe a child of t.he life tenant predeceased such life tenant. Such an 
bteFter7,retation would cause the enrichment of the line of descent 
of m e  of the testahor's children to the impoverishment of the line of 
descent of mother of the testator's ohildren-an event easily possible 
if one life tenant should die leaving ahildren s u ~ i v i n g  and another 
life .tenant should die leaving gandehild~en but no children susurviv- 
ing. A ~eading  of the entire Will d k l m e s  the manifest intention of 
the testator that his four children should enjoy their respediive shares 
of hiis estrute during rtheir lives, and upon their death leaving de- 
scendanta capable of inheriting, the share of each life tenant should 
go to susuoh descendants. The devi'se of the remainder lafter the life 
estate to the brother and siistm of the life tenant if the life tenant 
a h d d  not bave children surviving ha- m u l d  seem to have been moti- 
vat& by the dmire of the testator to keep the sharc of such life 
tenant 'in tihe Family', rruther than by 'any desire of the testator to 
prevent #the life tenant's ishare frum passing to the testator's great 
grandchildren. The Court i's of the opinion that by the word 'chil- 
dren', the M a t o r  meant 'line of descendants', and intended thah 
his grat grandchild by the life tenant should havc the sh~are of land 
which his grandahild by thc life tenant would have had if such pand-  
child should be living at the deahh of the life tenant." 

In amordance therewith the ,Judge thcrcupon "Ordered, Adjudged 
and Decreed: 

"1. Thah subject to the pl-ovisions hereinafter lset forth as to the 
awnmshi~p of the remainder after the life estates of the life tenants, 
the M o r t  of the Cbmnuisaioners 'appointed to divide and partition 
the lands of W. H. Privett, decearsed, in sccordan~ce with +he t e rn  
of the will of W. H. PFiveth, deceased, be and the (same is hereby in 
all respect confirmed. 

"2. That  subject to the life estate of Nellie Gray Richards, the 
ohildren of the said Nellie Gray Richards, namely, Ruth Hilliard 
Rrioh1ard9 and W. R. Richards, Jr., togehher with any other children 
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vho  ~ n a y  bc bolw to the said Nellie Gray Richards, are hhe owner$ 
of a vested remainder in fee in the &are of land devised to said Nellie 
Gray Richards  by the will of W. H. Privett. deceased, the issue of 
any dweased child of the said1 Nellie Gray Richards to take the share 
which such deceased ohild would take if such deceased child should 
be living a t  thc time of the dsahh of the said Nellie Gray Riohards. 

"3. Thah subject t o  the life estate of Mildred Lucille Jones, the 
ohild of said Mildred Lucille Jones, namely, Lucius Jones, together 
with any other children who may  be 'born to the said Mildred Lucille 
Jones, are the owners of a vested remainder in fee in the share of land 
devieed to  the said Nellie Gray Richards by the will of W. H. Privett. 
decesed, the iswe of a.ny deceased child sf the said Mildred Lucille 
Jonas to take the share which such deceased child would take if isuch 
d d  child ~hould  be living a t  the time of the death of the said 
Mildred Lucille Jonw; ithat is, the said, Charles Ronald Cham~blee. 
being the issue of Luoille Chamblee, a deceased daughter of Dhe said 
Mildred Lucille Jones, shall tjake the share which the said Lucille 
Chamblce would take if the aaid Luoille Chamblee should have been 
living a t  the time of tihe death of the said Mildred Lucille Jones. 

"4. That lsubjeot to the life estate of Mmy Louise Upchurch, thc 
children of said Mary Jmibse Upclchurch, namely Judy Upchurch. 
Jimmie Upchurdi and Ted Upchurch, together ,with {any other chil- 
dren who may be born to  the aaid Mary Louise Upchuroh, are the 
owners of a vested remainder in fee in the share of land devised to 
said Mary Louke Uycihurch by the Will of W. H. Privett. deceased. 
the issue of ,any deceased child of Mary Louise Upchurch ;to take the 
share whlioh 'such deceased, ohild would take if such deceaeed child 
should be living :it i l ~ r  tinw of thc dent11 of the {said Mary Loui~sc 
TTpchurch. 

"5. Thah thc said report of the Ooinn~issionech~ and the plats a p  
pended thereto, together with this Judgment and Decree, be enrolled 
in the records of this Court, and khat the same be cextified to the 
R e g i d r  of Deeds of Franklin County, North Cai~olina, and, registered 
in his office. 

"6. That  the said repo1.t and this Judgment and Decree shall be 
binding among and between thc paxties to t h i ~  proceeding, and their 
heirs and a ~ i g n s . "  

To *he signing of the foregoing judgment the petitioners and J. E. 
Malone, Guardim ad Litem. r c o p t  and appeal t o  the Supreme Courturt. 
and amign error. 
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Yarborough, Yarborougk & Paschal, W .  H .  Taylor for petitioners 
for Guardian ad Litem Malone, appellants. 

Lumpkin & Lumpkin for Charles Ronald Chamblee, appellee. 
Gaither M.  Beam for Guardian ad Litem, appellee. 
John F. Matthews for Gunrdinn ad Litem, appellee. 

WINBORNE, C. J. The sole qucstim on this appeal id a+s to what 
inkwest, if any, does Charles Ronald Ohamblee, son of Lucille Cham- 
blee, deceased daughter of Mildred Lucillc Jones, haye in the land 
involved in tihiis proceeding. The trial judge held, and properly w, that  
Ohmlea Ronald Chamblee takes the inkrest which his mother Lucille 
Ghamblee would have taken had she been living at the time of the 
death of her mother Mildred Lucille Jones, life tenant. 

In  this conmotion, where a Rill dcvises a life estate t o  a woman for 
life, with remainder to her children, and there are children in being 
a t  the deahh of the tostator, mch children take a vwted remainder, 
"subject tm open and let in any that may a f t e r ~ a ~ r d s  be born (before 
the termination of the particular estate." Lbr. Co. v .  Herrington, 183 
N.C. 85, 110 S.E. 656, and casss cited. To like effect me: Bell v .  Gil- 
l nm.  200 S.(' .  41 l ,  1.57 S.E. 60: H m r n  I ! .  Gillcey, 225 9.C.  520. 3.7 
S.E. 2d 641. 

The same principle applies to like provision8 in deedis.. See Griffin 
v. Springer, 244 N.C. 95, 92 S.E. 2d 682 ; Blanchard v. Ward, 244 N. 
C. 142, 92 S.E. 2d 776; Edwards v .  Butler, 244 N.C. 205, 92 S.E. 2d 
922. 

Andl the principle is recognized in these cases: Waddell v. Cigar 
Stores, 195 N.C. 434, 142 S.E. 585; Trust Co. v .  Stevenson, 196 N.C. 
29, 144 S.E. 370; Greene v. Stadiem, 198 N.C. 445, 152 S.E. 398; 
Spencer v .  McCleneghan, 202 N.C. 662, 163 S.E. 753; Perry v .  Bas- 
senger, 219 N.C. 838, 15 S.E. 2d 365; Neil1 v. Bach, 231 N.C. 391, 
37 S.E. 2d 385. 

In  the present case testartor devised the land involved in this pro- 
ceeding ;to his three daughters, share and tshare alike, for the term 
of their nartural livav only, with provision that upon the death of m y  
one of them her one4hird share to go 40 her children, if any; and 
beming in mind that each of the daughiters had ahildren living a t  the 
date of the death of the testator,--=oh children took a vested re- 
mainder subject to open and let in any ohild thereafter born t o  eitiher 
of said daughters. The daughter Mildred Lucille, whose hu~band is 
T. G. Jones, had two children so living, a son Luciue Jones, and a 
daughter Lucille, who married Charlou Chsmblee. This son and ithis 
daughter each took a vested remainder by purchase and became "a 
new stirpes of inheritance OY ncw stock of descent." King 21. Scoggin 
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92 N.C. 99, {cited and applied in Blanchard v ,  Ward, supra, and upon 
the death of the datughr Lucille Oh'arablee her estahe p m d  directly 
by descent ito her m, Oharles Ronald Chmblee. 

And in accordance therewiitih, the judgment from which appeal is 
taken is 

S r m e d .  

HIGGINS, J., took no part in the consideration or decision of this case. 

m X m m  WEBB, FOR HIMSELF AND OTHER PERSONS OWKINO STOCK I N  

TRE NORTH CABOLINA RAILROAD COMPAXY V. JOHN M. hlCAR.EHEAD, 
IPRI~~IDENT or  THE NORTH CAROLINA RAILROAD, EDWIN S. POU,  ~ ~ E C R E -  
TABY OF THE NORTH CAROLINA RAILROAD, AND THE NOR!FH CAROLINA 
RULRQAD ,COMPANY. 

(Piled 16 December, 1969.) 

G.S. 55-27, (Ch. 2, Public Laws of 1901), prior to the eE&ive date 
of Ch. 1371, S.L. 1955, prescribed a s  a mattm of public policy that  in 
no case should more than a majoriQ of the  shares of stock of a conporn- 
Nan be required t o  be represented at anx meeting in order to constitute 
!a quorum, and this law rendered inmiid any by-law of a corporation 
i n  conflict therewith, even though such by-law was in effect prior to 
the passage of the a d ,  since what twuld he originally prohibited can be 
snbsequemtly prohibited. 

2. m: Constitutional Law 25- 
The fact that G.S. 53-27 r ~ n d e r s  iiiralid the yriur by-l.i\\ of ; I  corporation 

requiring a major%@ of t h e  privately owned shares of stock to be repre 
sented in order to mmtituke a quorum doas not result in the  impair- 
ment of any  contractual right, even in respect to a corporation in which 
the State awns a majority of the stock, since the shares held by the 
LState have exactly the same rights and no mme than any other shares. 
Further, such by-lam being invalid a t  the time of the enactment of 
Ch. 1371, S.L. of 1955, it could not be rerived by t h a t  statute. 

PARKER, J., took no part in ;the consideration m decision of this case. 

APPEAL by plaintiff from Fozintain. S. J . .  1 1 ~ 1 ~ 1 1  1959 Civil Term, 
of WAKE. 

Bailey (1% Bason for plaintiff, appellant. 
Harley B.  Gaston and Willis C. Smith for the North Carolina 

Railroad Company. 
Attorney General Seawell and As$istan.t Attorney General Bruton, 

amicus curiae. 
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KODMAN, ,J .  This action was instituted 2 l l a l d i  19,59, for tllc pur- 
pose of determining the validity of an amendment to the bylaws of 
defend~ant North Carolina Railroad Company adopted a t  a special 
meeting of the shareholders held on that  date. Defendant corporation 
has a total of 40,000 shsres of i m e d  and outstanding stock, 30,002 
t hares of which are owned by the &ate of North Carolina, and 9,998 
shares by individuals and privde ~mrporations. The complaint al- 
leged a speoial meeting of the shareholders of defendant oorporation 
had been called to consider amendments to its bylaws; that the by- 
laws in effwt when the meeting wm called required the presence of 
a majority of the stock privately held to conlstitute a quorum; a 
majority of the stock owned !by the individuals was not present at  
said meeting; the atitention of the presiding officer mas called to that 
fact and protest made to the tramacticm of any business; the action 
of the majority, in the absence of a quorum, was invalid. 
Based on the allegations of the complaint, a temporary restrain- 

ing order issued prohibiting defendanlts from acting on the amended 
bylaw. Defendank moved for a d~imlu~ticm of the restraining order. 
By consent the cause was heard on 6 March (by Judge Fountain. 
Evidence was offered by plai~lrtiff 'and dsfendanb to support their 
respective contentions as to the validilty of ,the challenged bylaw. 
No findings of fact were made by Judge Fountain. He dissolved 
the restraining order. In  the stateme& of the case on appeal the 
parties agreed that  the bylaws were lamended by substituting for 
sec. 4 a new section reading as follows: "A majority of the out- 
standing stock entitled to vote, represented in person or by proxy, 
shall constitute a quorum for the banemtion of business. If no 
quorum is present a t  any meeting, i t  may be adjourned from time 
to time until a quorum is present;" that defendaint corporation was 
created pursuant t o  the provisions of c. 83, Laws of 1848-49. 

Prior to  the special meeting, Art. I, sec. 4, ~provided: "Individual 
stockholders represented, in person or by proxy, and holding ncrt 
less than bhe majoriity of the stock owned by individuals, shall be 
necsssary to constitute a quorum for the .tram&ion of business. 
If no quorum is present a t  any meeting, i t  may be adjourned from 
time to time until a quorum its prmnt."  

See. 1 of that  article provides for annual meetings on the second 
Thursday in July. 

The m u d  made no finding fixing the date on which the bylaws 
in existence prior to the special meeting were adopted. There is 
evidence tending to show adoption in July 1926. There ie a h  
evidence tending ito show adoption prior ko 1900. 

The remrd oontains what purports to be copies of minutes of 
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meetings of ebckholders held 12 October 1893 and 1'4 July 1894. 
At these meetings i t  wals announced that  in the absence of a majority 
of the stock privately held, no quorum existed and no buslines could 
be transacted. The partias, in their briefs and on oral argument. 
presented the case on (the theory that, the bylaw requiring a majority 
of the stock privately owned for a quorum was adopted by ithe 
stockholders prior to 1900. 

30,300 shares were p m e n t  a t  lthe special meeting. This included 
the 30,002 shares owned by the State of North Carolina which was 
represented by proxy. The change in bylaws was approved by a 
rote of 30,294 shares. Six sharm voted aga in~ t  bhe praposed amend- 
ment. We deride the case upon the assumption that  the bylaw on 
which plaintiff relies was adopted prior to 1900. 

North Carolina Rlailrad Company was incorporated pursuant to 
the provisione of c. LXXXII of the Laws of 1848-49. Sec. 6 of 
ith& Act provides the corporation lshould have p w e r  to hold and 
convey real and personal propei-ty, perpetual succe~ion ,  the right to 
sue and be S U C ~  "land may have and use a oommon seal, which they 
may aJtw and renew a t  pleasure; and shall have and enjoy all 
ohher rights and immunities which other wrporate bodies may. 
and of light do exercise; and may make all such bye-laws, rules and 
regulations, as are necessary for the government of the corporahion, 
or effmting the object for which i t  is created, not i n w s i e t m t  with 
the Constitution and laws of the Unirted States land of the Starte of 
NoAh Carolina." Sec. 9 y-wides that the affairs of the company 
shall be managed by a board "to consist of twelve direcrtors, to 
be elected by the stockholders from among their number at their 
first and whsquent  general annual meetings, a5 prescribed by sec- 
tion 8th of this Act." Sec. 8 directed the organization meeting to 
be held at Salirbury for the purpose of electing the directors "and 
to enact all such regulations and, bye-laws as may be necessary for 
tho government of the C o p r a t i o n  m d  the transaction of its busi- 
nm."  This section further declared: "The persans eleoted directors 
a t  this mnetdng, shall serve such period, nat exceeding one year, as 
tlie stocl;holders i m y  direct; and art this meeting, the &ckholdel.~ 
shd! fix on the day and place or places where the subsequent election 
of directors shall be held; and such elections shall henceforth be 
annually made." h c .  10 gives $0 each shamholder as many v- 
as he has shares and provides that directors shall be named by ma- 
jority vote. Set. 12 permits the sh~areholders to provide ''by a by-law. 
as t o  the number of stockholdem and t~he amount of sZmk to  be held 
by them, which shall constituite a quorum for transacting hu&naq 
a t  all subsequent regular or mcmional meetings of Stockholders and 
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Dirwtors." Sec. 24 makes i t  nlandaatory that  the dir8c)t.o~ "shall 
once in every year, at least, make a full report on the stake of the 
wmpany, and its affairs to a general meating of the stcwk-holdem. . ." 

Before action can be taken ah a meeting of the shareholders of a 
private oorporaition, a quorum must be present. 

Sec. 2, c. 26, Rev. Code of 1854, provided: "All corporations may, 
by their by-laws, where no other provision is specially made, de- 
termine the manner of calling and conducting all meeting; the nun-  
ber of members that shall constitute a quorum . . ." Hence both by 
general statute and chanter provision the company was, prior to 1901, 
empowered without limitation to  fix the shares necmsary for a quo- 
rum. A bylaw duly adopted by the shareholders was valid. 13 Am. 
Jur. 521. 

But such a bylaw could have no validity wlien it came in direct 
conflict with the declared pulblic policy of hhe State of North Caro- 
lina. That  is true for the reason that  in granting the privilege to 
organize as a corporation and ta adopt bylaws, the State, by sec. 6, 
prohibited a bylaw in conflict with laws of the State. 

In 1901 the Legiislature enact& "An Act to Revise the Corporation 
Law of North Clarolina." C. 2, P.L. 1901. This Act became effective 
1 April 1901. By exprws language i t  applies to corporations thm in 
exidawe as well as those thereafkr created. So far as pertinent to 
tihis decision, i h  provi~sions are codified and brought forward as c. 
55 of the General Statutes, 1950 edition. Hweaftw, references in this 
opinion to  the General Stiatutes refer to the 1950 ediition. In  1955 the 
Legislature, by c. 1371, S.L., made major revision of our corporation 
laws. That  Act became effective 1 July 1957 and is hereafter referred 
to as the 1959 Cumulative Supplement t o  the General Statutes. 

Sec. 12 of the Act of 1901 provided: "All corporations may, by 
their by-laws, where no other provision is herein made, determine 
the manner of calling and conducting all meetings; the number of 
members lbhah shall constitute a quorum: (Provided, in no case shall 
mare than la majority of shares or $amount of interest be required to 
be r q r w n t e d  at  any meeting in order to constitute a quorum: if hhe 
quorum shall not be so determined by the corporation, a majority 
in interest of the sbckh01dei.s~ represented eiDher in person, or by 
proxy, shall comtitute a quorum.)" This provision was in substanre 
codified as Reviaal 1146, C.S. 1127, and G.S. 55-27, and remained in 
effect until 1 July 1957, the effective date of c. 1371, S.L. 1955. 

This statutory provision was the rule of the common law. Hill v. 
Pondsr, 221 N.C. 58, 19 S.E. 2d 5, n-here i t  is said: "It is a funda- 
mental rule of parliamentary procedure, applicable as  well to munic- 
ipal and electing boards, tihat! a majority of the member8 of a. body 
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consisting of a definite number m9t i tu tes  a quorum for the 'trans- 
action of businws (Citations), and i t  is equally well settled that a 
majority of the q u m m  has power to ad. (Citation) Thiis rule de- 
rives from the common law and ils af universal application u n l m  modi- 
fied by utiakute or some contirolling regulation or (by-law in the par- 
ticular instance. (Gitatione) 'The voice of the majority decides; for 
the lex majoris partis is the llaw of a11 council~s, elwtiom, &c,, where 
not otherwise expressly provided.' " 

The statute, on 1 April 1901, became the declared public ipolicy of 
tile State. Certainly no c o ~ ~ a . ~ m  thereafter creakd could, adopt a 
valid bylaw which conflicted witrh this statute. 

"A bylaw )providing what shall constitute a quorum is invalid if 
in confliat with the provbions of a h t u t e  on the aubjeot, and yields 
to the statute, ais, for example a bylaw providing Ithat a majority of 
the e ~ t i r e  stock is necessary to ocmtstituite la quorum, where the stia- 
tube provides that  the election s M l  be held by such of the stock- 
holders (as may attend fm that purpose, wihhout reference to the num- 
ber of sharw they may own." Flatcher, Cyc. C a p r a t i o m ,  Vo1. 5, 
p. 82, perm. ed.; Gentry-Futch Co. v. Gentry, 106 So. 473; Benintendi 
v. Kenton Hotel, 60 N.E. 2d 829, 159 A.L.R. 280; Kerbs v. California 
Eastern Airways, 90 A. 26 652, 34 A.L.R. 2d 839; Lutz v. webster, 94 
A. 834; Clausen v. Leary, 166 A. 623; 18 C.J.S. 605,13 Am. Jur. 286-7. 

It is nat within ow province to inquire a~ to  the reawns prompting 
the Legislature to dwlare that no conporation could adopt a bylaw 
requiring more than a majority of the stock to constitute a quorum. 
Plaintiff calls attention t o  the minutes of the annual meeting of 1894, 
wt out in the record, wllich had to adjourn for want of a quorum un- 
der Ohe then existing bylaw. What effect, if tany, this may have had 
on the Legislabwe of 1901 does not cuppar. Irt d m ,  however, suggest 
the necessity for some provision pmhibiting a minority of the stock 
from ,prevenlting stockholders' meetings, thereby perpetuarting in office 
directors elected for a tenn of one year. Iwbility to hold a meerting 
could be used to continue a policy apposed by a mlajority of the stock. 

Unless the statu~te enacted in 1901 pmhibiting a bylaw requiring 
bhe presence of more than a majority of the oapihl stack to oomti- 
tute a quorum ils invalid as impairing some ccmtradual right, i t  is 
manifest thait a quorum was p m a t  tat the n~eeting held on 2 March 
1959. I t  ie, we think, manifest lthart the stsltub en~wtecb in 1901 in no 
way impaired any oontractual rights which private ~tockholders 
could assert. What could have been prohi~bited originally could, by 
the provisions of (set. 6 of the charter, be subsequently prohibited. 
AIultitudinoris derisions h a w  applied t h ~  rule to many factual situa- 
t i o n ~  Tllu~trations may be found in Erie R.  Co, v. Tf7illinms, 233 U S .  
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671, 58 L. Ed. 1149, where tile State required paymenlt of corporate 
employees semi-monthly rather than monthly; Looker v. Maynard, 
179 U.S. 46, 4.5 L. Ed. 7!), Rntlyers L ) .  S t a f o n .  150 S . C .  216. 63 S.E. 
892, cumulative voting by sltockholders. At common law the right to 
vote had to  be exercised by the stockholder in person. Proxies were 
not remgnized. Harvey v. Linville Improvement Co., 118 N.C. 693. 
The common law was abrogated by the st~atute authorizing stock- 
holders to authorize such voting. Neventheless, the Legislalture in 1901 
declared thak no proxy should have validity for more than three years 
after its date. G.S. 55-110. The validity of this provision was recog- 
mzed and given effect in Bridges v. Staton, supra. At common law 
private corporahiom were not permitated to utilize their fundjs for 
chariltaible or educational punposes. *4. P. Smith Manufacturing Co, v. 
Rarlozo, 98 A. 2d 581, 39 9.L.R. 2d 1179. By-laws of mutual burial 
associations providing how the obligation may be discharged may be 
modified by legislative deola~a2.ion. Spearman v. Burial Assn., 225 N.C. 
185, 33 S.E. 2d 895. Corporate bylaws adopted by stockholders re- 
quiring la unanimous vote for the directors, when in conflict with t,he 
statutory provision, are void. Bcnintendi v. Kenton Hotel, supra. 

The 1901 sh tu te ,  apcpliwble to all wrporations, was a declaration 
of public poliicy of the State. No sound reason existits why i t  should 
zvpplly to all corporations except the defendad. The mere fact that 
the Elbate happened to be a stockholder in the corporation neither di- 
minished nor incressgd ithe State's rights as a shareholder. The shares 
of stock held by i t  have exacrtly the same rights, no more and no less 
Zlhan any other share. Marshall v. R.R., 92 N.C. 322; Curran v. The 
State of Arkansas et al., 15 Howard 302, 14 L. Ed. 705. The legisla- 
tion did not seek to  give tlo the State any right becsuv of i,ts &ock 
ownership. 

There was no valid bylaw prescribing a quorum on 1 July 1957 
when c. 1371, S.L. 1955, became effective. Hence a n~njority of the 
stack con&iituted a quorum. G.S. 55-27; Hill v. Ponder, supra. 

Sto&holders of a corporation may, by authority given by the Act 
of 1955, G.S. 55-65 and 66 (1959 Cum. Supp.), fix more than a ma- 
jori,ty of shares or member8 of a clorporataion for a quorum. This pow- 
er is denid,  to diredors, and cannot be u L d  to preven~t the holding of 
annual meetings. G.S. 55-16 (1959 Cum. Supp.) The authorization so 
given is a new declaration of public policy. The shareholders of the 
defendant corporation may u w  this au6hority if they do dwire. This 
statutory authorization cannot, however, resurrect a bylaw which 
was invalidated on 1 April 1901. 

The only relief which plaintiff seeks is t o  enjoin action by the 
shareholders of defendant rompany pumuant to the provisions of tihe 
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bylaw adopted on 2 March 1939. Since a cluor~un ~ u s :  on l l ~ e  (.on- 
ceded faoh, present at tihe meeting, ~hareh~olders were authorized to 
sot on tsuch matters as were included in ;the notice of the meeting; and 
shoe inmlidity is asserted only because of the invalid bylaw pre- 
soribhg a quorum, no cdause of mtion is dated. 

Art ion dismissed. 

PARKER, J., took no pmt in the considenati~on or decision of this ome. 

JASON LANE, JR., BY HIS NEXT FBIEND, JASON LANE, PLAIXTIE'F Y. 

DAIZEL OHAT?EIAM AND JOYCE OHATHAM, DEFENDANTS. 

(Filed 16 December, 1959.) 

1. Parent and Child 9 7- 
llhe common law rule that the mere relation of parent and child im- 

iposes no liability on bhe pant of the parent for 'the torts of the child is 
recognized in this State. 

An air rifle is not a dangerous instrumentality per se and the mere 
faot 'that parents give their nineyear old son an air rifle, and permit 
(him bo use it, is imfticient to impose liability on the parents for a 
negligent cir willful injury inflicted by the son in the use of the air rifle. 

Parenb may be held liable for an injury negligently or willfully in- 
flicted by thdr  minor son with an  air  rifle given the son by the parents 
if under sthe oircmstances the parents could or should, by tihe exercise 
'of due care, have reasonably foreseen that bhe boy was likely to use 
the air rifle in such manmer as to cause injury, and failed to exercise 
reasoniable care to prohibi~t, restrict or supervise his further use there- 
of, the basis of liability being the parents' independent negligence. 

Mdence W i n g  to show that a nineyear old boy intentionally shot 
his playmate in the eye with an air rifle given him by his parents and 
that on three prim occasiom the boy had iatenlbionally inflicted injury 
on person@ with the air rifle, with further evidence that the boy's mo- 
'ther had been informed or had knowledge thereof but without evidence 
that the boy's father had knowledge thereof, 48 held suflcient to be sub- 
mitted to the jury as to 6he negligence of the nlohher but is insuflcient 
to be submitted to the jury as to the flather's negligence. 

HIQQINS, J., concurring. 

APPEAL ;by defendiants from Patton, J., Maroh Term, 1959, of 
RUTHERFORD. 
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Civil action for dam~ages far p e r m 1  injuries inflicted by defend- 
ants' minor son by raew of m  air rifle, b d  on alleged negligence 
of defendants in giving him the air rifle and in failing, aiftter notice 
of prior misuse, 'to prohibit, r t t r i c t  lor supervise his further use thereof. 

01) Nove~ilber 30, 1957, the Saburdlay after Thanhg i~ ing ,  R1a;vmond 
Chabham, then nine yeass old, shot plaintiff wi6h his BB gun or air 
rifle. The shot entered plsinitiff's eye, causing total loss thereof. 

Defend& filed eeparrtte demurrers to rthe complaint, eaoh mert- 
ing plaintiffk ffsilure to allege fa& mffiaient to constitute a oause 
of achion. Judge Huskins overrulled the demurrers and defendants ex- 
copted. 

kt the c l m  of all the evidence, defendants made separate motion6 
for judgment of nonsuit. The motions were overruled and defendants 
emxpkd. Thereupon the WUI% msbrnitkd and $he jury answered two 
issuw, viz.: "1. Was the plaintiff injured by the negligence of the de- 
fendanrts, w alleged in lthe complaint? Answer: Yes. 2. Whait damage, 
if any, is plaintiff mtitledi to recover of defendants? Answer: $1800.00.'1 

Judgment, fbr plaintiff, in wcordance with the verdict,, was entered. 
Defendants excepted and appealed. 

Hamrick & Hnnwick for plaintiff, appellee. 
Harrg K. Bozccher and Stover P. Dzinagan for defendanfs, appellants. 

BORBITT, J. Defendantis' only wsignmenhs of crrw are (1) to rthe 
ovending of their demurrers, and (2) to the overruling of their mo- 
tions for judgment of nonsuit. 

-4s ito the rulings on the demurrm: Sufice t o  say, certain unsup- 
ponted alleged facts would strengthen plaintiff's position. Hence, de- 
fendmtd wnItenrticm that the evidence was insufficient for jury con- 
eideration poses the more aerious question. 

"At common law i t  is well ediaMi~hed hhat the mere relation of 
parent and child imposes on the parent no lilability for the tonts of 
the ohild . . ." 67 C.J.S., Parent, and Child $ 66 ; 39 Am. Jur., Parent 
:tnd Child $ 55. Our decisions are in full aooord: Bm'ttingham v. Sta- 
diem, 151 N.C. 299, 66 S.E. 128; Linville v .  Yissen,  162 N.C. 95, 77 
S.E. 1096; Taylor 21. Stewart, 172 N.C. 203, 90 S.E. 134; Bowen v. 
Meu.2iorn, 218 S . C .  423, 11 S.E. 2d 372; Hnwes 2). Hayncs .  21'3 X.C. 
535, 14 S.E. 2d 503. 

In Brittingham v. Stadiem, supra, this statamen& is quoted with 
approval: "Relatiomhip dow not alone ma+ke a father answerable for 
the wrongful sots of his minor child. There must be something btwid8~ 
re lakiohip  to oonnect him with such actls before he becornea liable. 
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It must be shown Chat he approved sueh acts, or that  the child was 
his servant or agent." 

In  the Brittingham c a ~ ,  a pi&l was involved; and recovery agaimt 
the feme defendant (mother) was upheld on the ground that her 
twelve-year old son's negligent wt was committed while he was a&- 
i n .  ss her servant witihin the smpe of his employment in her pawn 
shop. The lilabiliity of the defendant father wwas 'baed  on Section 2105 
of .the Revisal of 1905, which provided, in part:  "Every husband liv- 
ing with hk wife shall be jointly liable with her for all damages ac- 
cruing from any tort crommitW by her . . ." It is noted that this 
strttutory provision was repealed in 1921 and thait ithe present eta- 
tute, G.S. 52-15, provideg in part: "No husband shall be liable fm 
damages *weruing from any tort committed by his wife . . ." 

In  Taylor v. Stewart, supra, evidence that the death of plaintiff's 
intastaite wae proximaitely caused by the negligenit operation of hk  
father's automobile by a ithirteen-year old boy, and that  bhe $ather 
habitually permitted his said son ito opemate hiis automobiles in viola- 
tion of statute, was held sufficienh to inwme liability on the father. 
The actionable negligence of We boy was not i m p u d  to the flather 
on a m u n k  of their relatianship. His responsibility for his son's aotion- 
ruble negligence was bawd on h k  own negligence. 

I n  the Restahmenit of the Law of Torts, $ 316, ithe general rule is 
dated as follows: "A )parent is under a duty to exercise reasonable 
awe so to cont~ol his minor child EUS to prevent it from intention~ally 
hanmiing other6 or from so conducting itself as rto create an unreason- 
able ljsk of bodily harm to  them, if the parent (a) knows or h~ 
r e m  to h o w  that  he has ithe abiJity to control his child, and (b) 
kinic~wls or should know of the nwessity and opportunirty for exercising 
such control." 

To impow liability upm the parent for the wrongful acjt of his 
child (absent  evidence of agency 'or of the parent's partioipation in 
the child's wrongful a d ) ,  for which the ohild, if mi juris, would be 
li'aible, it must be shown bhlat the parent wais guilty of a breach of legal 
duty, whioh concurred with the wrongful act of the child in causing 
the injury. "A parent is liable if his negligence combines with t.he 
neg1,igence of the child and )the two contribuke to injury by the child.'' 
67 C.J.S., Parent and Child $ 68. 

Unmnhradi&ed evidence h d s  to show: 
The Lane mcl Chatham families lived in close proximity to the 

"Chatham Store." The L a n a  m d  Ohath~ams had been good friends, 
had attended the same church and tihe children bad arttended bhe 
same eohool. Plaintiff a d  Raymond often played togehher and were 
good friends. Defendants had purchased and given to Raymond a BB 
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gun or air rifle a t  Christmas of 1956. Plaintiff, also Howard Lane, 
pbintiffzs younger ,brother, had been given air rifles by their father. 
Prior to his injury, plaintiff's air rifle was broken and thereafter he 
shot hymond ' s  lair rifle "some." BB shot were sold a t  the "Chatham 
Store." On Thanksgiving Day, two days before plaintiff was injured, 
Joyte Ohatham, Raymond's mother, had given him two hoxes of BB 
shot. 

The evidence offered by plaintiff is the only evidence as to what 
oclcurred on the oocasion of plaintiff's injury. (Raymond did not testi- 
fy.) 11t tendls to show: Between 1 :00 and 1 :30 p.m., after eating din- 
ner, pbaintiff, then fourteen years old, wa.s sitting on the back porch 
of his home. Raymond, jumped from behind st nearby tree, pointed 
his BB gun straight ah plaintiff and shot him, "the bullet" entering 
plaintiff's eye "lsltraight range." 

As to Raymond'ts alleged prior misuse of I& air rifle, plaintiff's cvi- 
dance tends to show: 

1. On Thanksgiving Day, two day3 before plaintiff was injured, s 
mmied  sister (Peggy Jo  Lane Omens) and a younger sister (Mar- 
garet Lane) of plaintiff went to rthe '*Chatham Store," purchased 
oooa-colas; and as they walked out of bhc store "the little boy" (Ray- 
mfond) jumped out from the side of the store and shot Peggy Jo  with 
his air rifle, atriking her .(MI the hip and making a blister. Peggy Jo  
went right back into the store and told the feme defendanlt what Ray- 
mond had clone. The feme defendant had nothing to say. 

2. About two or three w e e h  before plaintiff was injured, Raymond 
shot Howard Lane, plainitsiff's younger brother, then nine years old. 
with mlatch stems that he put into the BB gun. Raymond shot "about 
ten or twelve titmes" and kit Howard "a~bout four times" on his arms 
and legs and "made some marks." Howard told one Davis what Ray- 
mond had done. On the same day, Davis talked with the feme de- 
fendank. In their conversation, the feme defendant brought up the 
subj& of said incident and "stated that she did not punish him hc- 
cause Raymond tiold, her that Howard had shot him first." 

3. A few weeks before plaintiff was injured, Illarahall Hollifield, 
then eleven years old, went to the "Chatham Store." Raymond and 
the fe?ne defendant were there. Raymond chased him around the 
store "a couple of times1'--"~it~h his gun"-but did not shoot nt him. 
Mnrshall told the f cmc  A>fendant, then went on honlc. The aftrrnoon 
of November 30, 1957, after plaintiff had been shot and taken  to the 
doctor, Raymond chrlised Marshall home from the store ~ i t h  his gun 
and shot a t  him, hitting him once ".on the britches leg." 

It is noted: The testimony tending to show notice to the feme de- 
fendant of Raymond's condud on isaid three prior accasicm was con- , 



tradioted by her in ~all particulars. Moreover, she testified that  "Ray- 
mond's daddy took the air rifle away from him just as  soon as the 
accident happened." 

There w1a.s ample evidence to support a finding that  plaintiff's in- 
jury was cawed by Raymond's wrongful a d .  The cruoial question is 
whether the evidmce wlas sufficient to suppi-t a jury finding that  de- 
fendants or either of them was guilty of a beach  of legal duty that 
combined and concurred wiith Raymond's wrongful act and so con- 
trilbuted to plaintiff's injury. 

&ses relating generally to the liability (of a parenit for the wrong- 
ful a c b  of his minor child, under direme factual situations, are col- 
lected in Annotation, 74 Am. St. Rep. 801, and in Annotation, 155 
A.L.R. 85. Cases relating to the liability of a parent for injuries in- 
flicted by a minor child when the parenh permits his minor child to 
have fireanas or rtccess thereto are mllwted in Anndaition, 44 A.L.R. 
1509, and in Annotation, 12 A.L.R. 812. 

This Court htas had no omaaion to p m  upon n case involving a 
pa.renctls liability for injury inflicted by a minor conk wrongful use 
of an air rifle. Indeed, the number of decisions in other jurisdictions 
involving this factutal situakion is quite small. Recovery by plaintiff 
was upheld in Gudziewslci v. Stempleslcy (Mass.), 160 N.E. 334; 
Kuchlilc v. Feuer, 267 N.Y.S. 256, affimed 191 N.E. 555; Archibald v. 
Jewell, 70 Pa. Superior CX. 247. Recovery was denied in Martin v. 
Barrett (Cal.), 261 P. 2d 551; Highsaw v. Creech (Tenn.), 69 S.W. 
2d 249 ; Fleming v. Kravitz (Pa.),  103 A. 831 ; Harris v. Cameron 
(Wie.), 51 N.W. 437; Capps v. Carpenter (Kan.),  283 P. 655; Norlin 
v. Connolty ( M a s . ) ,  146 N.E. 2d 663. 

It is universally held ithait an lair rifle is not a dangerous instrumen- 
fality per se. It should be noted that  we have no statute such as Sec- 
tion 1896 of the New York Penal W e ,  which provides, in \part, th& 
it is a misdemeanor 'to give to a pemon under the age of sixteen years 
". . . any air-gun, spring-gun or other instrument or weapon in which 
the pmpelling force is a spring or air or any instrumenit or w m p m  
cmmonly known as a toy pistol . . ." True, an air rifle may be so 
used as to  inflict injury (particularly injury to an  eye) ; but this is 
true of a bow and arrow set, n baseball bak, a knife, a bicycle, and 
many other devices n-ith vhich children of Raymond's age are ac- 
customed to play. 

It is noted tohat there was no evidence as t o  the make or power of 
Raymond's air rifle. Nothing else appearing, we Rssume i t  was of 
the type and kind given to plaintiff and his younger brother and wed 
genemlly by boys of comparable age in the oommuniity. Altihough the 
evidence is not qpecific, the implication is that  the Lmcs and Chahh- 
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a m  lived in a rural community or small settlelnent where it wm cus- 
tornary for boys of Raymond's age to have and to use air rifles in 
the course of their outdoor aotivities. 

Evidence that defendants gave Raymond an air rifle a t  Christmas 
1956, and pelwiltted him to use it, is insufficient, standing alone, to sup- 
port a jury finding thak defendants are liable for Raymond's wrong- 
ful act. 

The appliuable rule is this: Where parente entrust their nine-ye:tr 
old son with the possession and use of an air rifle and injuiy to ano- 
trher is inflicted by a shot intentionally or negligently disich~arged t h c ~ ~ -  
from by itheir mn, the parents are liable, based on their own negligence, 
if under the circumstances bhey could and should, by the exercise of 
h e  care, have reasonably foreseen {tihat the boy was likely to use 
We air rifle in such mnner  a8 to cause injury, and failed to exercisc 
reasonable care to pmhilbit, restrict or supervise his further use tihereof. 

Applying %his rule, the evidence irs insufficient to establish Iliabili- 
tly on the part of Daizel Chathcm. Prior to plaintiff'ls injury, Ray- 
mcmd had used the air rifle for more hhan eleven months. There is no 
evidence of any incident (prior to plaintiff's injury) involving Ray- 
mond's laisuse thereof in this father's presence. Daizel Chathiam testi- 
fied: "No one had ever mentioned to me about my son Raymond 
shooting people with his air rifle." We find no evidence tending .to 
contmdiclt or in mnfliet with this &statement,. Nothing appeam in the 
evidence b support la finding that Daizel Cha6ham should have reason- 
ably fo~eseen that Raymond was likely to use the ail* rifle in suoh 
manner as to cause injury. We have found no deciaion in this juris- 
diotim or elsewhere that ww3d1 support a recovery !by plaintiff against 
Daizel Ohatham under the circumstmcw disclosed by the evidence 
in this ome. Hence, Daizel Chatham's motion for judgment of non- 
suit should have been sustained. 

As to the feme defendant, the sitquation is different. The credibility 
of the Wimony  as to prior incidents was for jury determinartion; and 
we must consider this evidence, and all inferences and intendments 
that may be d~nawn therefrom, in plaintiff'& favor. When so considemd, 
we arc constrained to hold th,& it mas sufficient to support n finding 
that the feme defendant, after learning of Raymond's misuse of his 
zir rifle, breached her legal duty 'by failing to exercise reasunable care 
to yohibit, restriot or supervise Raymond's further use ithereof, and 
that by the exercise of reasonable care she should have r e m n h l y  
foreseen that Raymond, in his unrestricted further use thereof, was 
likely to use the air rifle in such manner as to inflict injury. Hence, 
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as to her, the motion for judgment of nonsuit was properly overruled; 
and, ss to her, the verdict ot judgment will stand. 

As to defendant Daizel Ch&ham, reversed. 
As defendlant Joyce Ch)atham, no error. 

HIGG~NS, J., concurring: I concur in the opinion. However, court 
deoisions that air rifles are not per se dangerous weapons are as out 
of date as the horse and buggy. Marvelous advances have been made 
both in the precision and power of pneumatic arms. Sponting inaga- 
zines on prmtically every newstand ciamy stories and advertisements 
of air rifles oapable of dniving a lead slug  through a three-quarter- 
inch piine b w d .  It is time for the courts to find out what the public, 
or a t  l e d  h h w  interested in such matters, has known for some time 
--that a well mmuf~adured air rifle is now not only a dangerous, but 
a deadly weapon. I am unable to approve decisions to the contrary. 

THE GENElrtaL TIRD & RUBBDR COMPANY, a CORPOK~TIO~ \ .  

DISTRIBUTORS, INC., s CORPORATIOX. 

(Filed 16 December, 1969.) 

1. Pleadings 8 15- 
U~pon demurrer, the allegations of the pleading are to be taken as 

true and liberally cowtrued with a ~ i e w  to substantial justice between 
Ithe parties. G.S. 1-151. 

A pleadling will not be srejeoted upon demurrer u d e s  it is wholly 
insufficient and if 'the pleading in any part alleges faots sufficient to 
constitute a mainbinable action bhe demurrer must be overruled, nor 
does a demurrer p r w n t  whether a panticular allegation should be 
stricken. 

3. Pleadings 8 10- 
,In an ~ c t i o n  on contract, the defendant may, under G.S. 1-137 ( I ) ,  set 

up as a counterclaim a cause of action arising out of the contract Bued on 
and may, under G.S. 1-137 (2), a h  set up the breach of an  entirely 
difPerent and distinot conbract exWng a t  the commencement of the 
aotion. 

4. Same: Olaim and Delivery 8 2- 
In  p1ainiti.K'~ action to recover certain goods sold under consignment, 

with ancillary proceedings in c l a h  and delivery, defendant may set 
up as  a c o u n ~ l a i m  a separate oontraat edsting a t  the time under wbich 
defendant was given exclusive night to tact as distributor for the goods of 
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p1aint.B until a specified future date, and Ithat plainttiff's seizure of the 
S'oods was in violation of the distributor agreement and was wrongful. 

5. Pleadings § 18- 
Where a n  answer setting up a counterclninl is served on plaintiff. 

plaintiff must reply thereto. G.S. 1-140. 

HIGGINS, J., took no  pa^ in the consideration or decisiou of this cart3. 

APPE.~L by defendant from Sharp, Special J., May 4, 1959 Special 
Term, of MECKLENBURG. 

Plaintiff's action is to recover specific personal pmperty, to wit, 
centain cartons of Bolta-Flloor Vinyl Flooring described in schedule 
a h b ~ h e d  ;to complaint as Exhibit A, in possession of defendant as 
plaintiff's comignee under terms of "Warehouse Agreement" dated 
July 30, 1956, "or so much thereof as is avail~able," and to recover 
judgment for such portion rthereof "as has been disposed of and is 
not now recovenable by this action." 
Under the "Wa~ehouse Agreement," a copy of wh~ich is attached 

to complaint as Exhibit B, plaintiff retained title to the merchandise 
consigned to defendant as "Warehouseman" until disposed of by de- 
fendant in accordance wilth lthe terms thereof. The "Warehouse Agree- 
ment" provided, inter alia, for the withdrawal of merchandise "(b) 
On order of Distributors, Inc. (defend~ant), in its capacity as Dishrib- 
utor, within the limit established by the Credit Department of the 
Company (plaintiff) povided said mmhandise is withdrawn for 
Warehouseman's (defendant's) use in the ordinary course of busi- 
ness." It contains provisions as to reports, invoices, payments, etc., 
in reap& of all merchandise stored in or withdrawn from "the Ware- 
house." 

In  respect of "TERMINATION," trhe "Warehouse Agreement" pro- 
vides: "Bremh of this agreement by either party will be considered 
just came for immediate termination. This agreement may also be 
canceled by either party a t  any time upon three days' written notice. 
I n  either event, Warehou~seman agrees to deliver immedifately there- 
after t o  location designated by Clomp'my and without expense or com- 
mission of any nature to Company, a.11 consigned gtock in his passes- 
sion." 

Plainitiff alleged that, notwithstanding its demand therefor, de- 
fendant refused to delivm to pllaintiff rthe consigned merchndiae, and 
that  plaintiff was the owner and entiltled ~ J O  the immediate pmession 
thereof. 

The action .and moillary proceedings in claim and delivery were 
oomimenced Mla~oh 24, 1958. Upon failure of dlefendant to retain pos- 
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~essiori yotdente lite by filiug replevy 'bond, G.S. 1-478, plaintiff, on 
March 38, 1958, obtained possession of all except sixty-four cantons 
"not found." 

Defendant answered. Lt admitted plainhiff's ownership of the per- 
sonal propenty mized in claim and delivery p~oceedh&s, but denied 
that plaintiff was entitled rto the immediate possession tihereof. 

Pbainfiff demurred to the portion of defendant's answer mtirtled 
"FOR FURTHER ANSWER AND DEFENSE TO PLAINTIFF'S 
COMPLAINT, AND I N  BAR OF ITS RIGHT TO RECOVER 
HEREUNDER, AND AS A COUNTERCLAIM." (N&: Prior to 
the filing of said demurrer, the court, allrrwing in part pl&nrtiffls mo- 
tion, h d  stricken all or pant of hmity-cthree of the thirty paragmphs 
of defendant's said pleading. Neither party excepted to $his order.) 

As  ground^ for demurrer, plaintiff asserted: 1. In any event, de- 
fendant ccrtnnwt recover from plaintiff more than $he value af the 
merchandise obtained by plainhiff by virtue of plaintiff's undientaking 
in claim and delivery poeedings. 2. Defendad cannot set up by 
counterclaim a cause of adion for alleged breaoh of oontraict occurring 
July 2,1958, more than lthree modhs after this aotion was mrnraenced. 
3. Defendd 's  alleged couruterchim wmtitutas a misjoinder of causes 
of &ion in. that lthe madders alleged therein "me foreign to the sub- 
ject ca&n in time and substance . . ." 
This is the gist of defendanit's allegations: 
In July, 1956, pltainhiff and M d a n r t  agreed, orally, that from 

July 30, 1956, defmdm6 was to be the aole and exclusive distnibutor 
of ~plsintiff t products in Nonth land Sou.Oh Carolina. Defendant agreed 
(1) to '(give up" the wmptikive line it had been handling, and (2) 
bo prom&, in particulars I&ated, ah defendant's expense, the  ale of 
plaintiff's prduots in rthe OItrdinas. Ih wa+s agreed that, to avoid "en- 
mber ing"  defendant's working capikl, plaintiff would make avail- 
able to defendant an adequate stock of i b  merohandise; and $he 
"Warehouse Agreement" wm exeouked as a meam of implementing 
this part of their agreement. Ih was cmtemplated the defendant would 
remain ithe distributor of plaintiff's prodncte "for many years in 6he 
future," but no period af duration was specified. However, on July 
31, 1957, plaintiff agreed, in w&ing, that the "Warehouse Agreement" 
would continue in effmt "until at lea& July 31, 1960." 

Although defendant performed all of its abligations "right up until 
the time of this action," plaintiff, during the bather part of 1957, 
"knowingly, wilfully and wantonly, set out upon a studied plan ltio de- 
prive defendant of %he benefits of said Distributorship Agmement and 
b damage rthe defendant through illegally canceling the defendamb's 
appointment as sole and exclmive distributor for plaintiff corpo~ation 
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in North and South Carolina." On Mamh 6, 1958, plaintiff, by West- 
ern Union telegram, "purpont,ed to cancel WAREHOUSE AGREE- 
MENT, and did demand of defendant that it deliver u n h  plaintiff's 
agent all invecnecnhmy &being stored by defendant for its use as plaintiff's 
dbhibubr.'l Thereafhr, on March 24, 1958, plaintiff instituted this 
&ion and "bhua illegally seize(d) Inventmy lawfully in rthe posses- 
sion of the defendant." 

After hhis aiction was commenced, to  wit, on May 1, 1958, plain- 
tiff and defendant entered into "another agreement." Plaintiff then 
agreed %ha& credik arrangements would again be extended to &- 
f e n b t  ~ ~ ~ o r a t i o n ,  whicih +he parties ~agreed were necessary in or- 
der for defendant to continue functioning as a Distributorship, if the 
defendant corporation would (cause its President and Vice-president 
to execute ,pemonal guaranties up to the maximum a m o u t  of credit 
plaintiff would elctend defendtant, to  proted plaintiff corporahion from 
any pwmible loss"; and, "In wnsidwaition of plaintiff's promise ito 
homr ilk distributorship agreement and ho resume iits warehousing ar- 
rangmentt with defendant, aa aforesaid, defendant 'agreed tihat it 
would pay to the ,plaintiff approximately $5,500 then currently duc 
for @ sold on open awun6." Thereafter, on May 26, 1958, in com- 
pliance with plaintiff's demmd, defendant's President land Vice-Pres- 
ident, and their respmtive wives, executed and furnished to plaintiff 
suoh good and aidequahe personal guaranties; and on June 4, 1958, de- 
fendank "paid plaintiff corporation $1,500 af the laforementioned Open 
Account fund." 

Sotwithdanding defendant complied with all of plaintiff's requirc- 
mmta under said agreement of May 1,1958, "plaintiff, on July 2, 1958, 
d'id notify the defendant, in writing, of its refusal to extend any credit 
whatsoever to defendant, and of its refusal ;to make available to the 
defendan6 any warehoue stock," all in breach of their agreement and 
in "wilful, wanton and callous disregard of hhe defendlmt's nghk and 
well being under the terms of the agreement betmeen the pamties." 

On amount of plaintiff's breach of contract as alleged, defendant 
is entitled to recover $50,000.00 as damages and $100,- 
000.00 as punitive damages. 

The court entered judgmenrt sust.aining plaintiff's saidl drmnrrer. 
Defendant excepted and appealed. 

Orr, Osborne & Hubbard for plainti f ,  appellee. 
Ralph P. Plontz, Jr., for defendant, appellant. 

BOBBITT, J .  The demurrer does not challenge defendant's counter- 
claim on tihe ground that it fails to .itate facts ~ufficient t o  constitute 
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n cause of action against plaintiff. Nor dioes it challenge defendant's 
counterclaim an the ground that it mitodl but did not separately &ate, 
two causes of action. G.S. 1-123; Heath v .  Kirkmn, 240 N.C. 303, 306, 
82 S.E. 2d 104. The phrase "Inisjoinder of causes of aotion," as used 
in the demurrer, refers 60 plaintiff1% wntention that '(the matters al- 
leged in defendant's counterclaim are foreign to the subject action in 
time 'and substance . . ." 

Plaintiff's wntention is that the cause of action alleged by defend? 
a t  is for the alleged breach on July 2, 1958, of a contract entered 
into ~Mween plaintiff and defendant on May 1, 1958, all wurr ing 
m~lrsequent ito the commencement of this action; and upon this premise, 
plaintiff ass* that the counterclaim is not permissible under G.S. 
1-137 (2). 

In determining whdher the counterclaim is permissible under G.S. 
1-137, we accept aa true the f& alleged by defendant. Burns v. Oil 
Co., 246 N.C. 266, 98 S.E. 26 339. "In the conlstruction of a pleading 
for bhe purpose of determining its effect its allegations shall be liberal- 
ly omstrued wit.h a view to substantial justice bdween the parties." 
G.S. 1-151. 

"A pleading must be fatally and wholly defmtive before it will be 
rejeoted as insufficient." Guerry v .  Trust Co., 234 N.C. 644, 646, 68 
S.E. 2d 272, and oases cited. Plaintiff's demurrer is directed to de- 
fendantk said pleading in its entirety, not to specific pontions there- 
of. Whether particular allegations thereof should be stricken is not 
presented. Thus, if defendant's said pleading includes a permissible 
coumkralaim, it was error to sustain plaintiff's demurrer. 

Undm G.S. 1-137(1), i t  is permissilble to allege as a cou1lr2Rrclaim 
"A cause of action arising ouh of the contract or transaction set forth 
in itihe complaint as the foundation of the plaintifl's claim, or con- 
nected with the subject of .the action." 

I n  addition to counterclaims permissible under G.S. 1-137(1), G.S. 
1-137(2) permits a defendant to allege as a oounterclaim in !an aotion 
arising on contract, "any other cause of aotion arising also on con- 
tract, and existing a t  the commencement of the action." Thus, G.S. 
1-137(2) is applimble "whwe, in an ~wtilon on a contract, the breach 
of an entirely different and distinot contrmt is set up by defendant." 
Smith v. French, 141 N.C. 1, 7, 53 S.E. 435. A counte~claim permis- 
sible under G.S. 1-137(2) need not relate to the contract or tnans- 
action & forth in the complaint "as the foundation of We plaintiff's 
claim or (+hat it be) wnnected with the subject of the taction." Credit 
Corp. v.  Motors, 243 N.C. 326, 334, 90 S.E. 2d 886. 

The purpose and intent of G.S. 1-137(1) "is <ho permit the trial in 
one &ion of all causes of action arising out of my one contrmt or 
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tranwotion." Hancammon v. Carr, 229 N.C. 62, 47 S.E. 2d 614; 
Amusement Co. v.  Tarkington, 247 N.C. 444, 101 S.E. 2d 398. While 
i t  authorizes "the litigation of all questions arising out of any one 
transaction, or series of transactions concerning the same subject mat- 
ter, in one and the same action," and so does not permit multifarious- 
ness, "it must appear that +here is but one subject of controversy." 
Hancammon v .  Carr, supra, and c a e s  oited. "The cross wtion mud 
have such relation to the plaintiffs' c lam that the adjustment of 
both is necessary to a full and final dreknlination of lthe controversy. 
Schnepp v .  Richardson, 222 N.C. 228, 22 S.E. 2d 555. This meaas that 
i t  must be so interwoven in plaintiffa' muse of &ion .that a full and 
wmplete story ais to the one mnnot be +old wibhout relating the es- 
sential facts atj to the other." Hancammon v. Carr, supra, where 
Barnha,  J. (later C.J.), quotes with approval definitions of the 
phr- "connected with" and "subject of the action." .41w, see 
Garrett v. Rose, 236 N.C. 299, 72 S.E. 2d 843. 

When considered in the light mlost favorable to it, defendant alleged: 
That  the "Warehouse Agreement" was an integral part of a distribu- 
torship agreement en;tered into between plaintiff and defendant in 
July, 1956, which, by agreement of July 31, 1957, was extended until 
July 31,1960; that  defendant had fully perfomed its obligations; and 
that plaintiff breached their agreement on March 6, 1958, by then 
demanding, and thereafter by seizing under claim and delivery pro- 
ceedlings herein, all invenbry then in defendant's 'possession, t h u ~  de- 
priving defendant of its distributorship. Allegations of defendant to 
thie effect suf3ce to allege a breach by plaintiff of its contract with 
defendant thtvt occurred prior to the commencement of this action. 
Thus, the premise upon which plaintiff bases its aforesaid contention 
is untenable. 

True, plaintiff's action is based solely on the "Warehouse Agree- 
ment" and defendant's failure, upon demand, to deliver to plaintiff 
bhe consigned merchandise. Even SO, if the fasts are as alleged by dc- 
fendant, plaintiff may not deprive defendant of its right to recover 
by counterclaim for plaintiff's b r e a ~ h  of contract simply by treating 
the "Warehouec Agreement" as  if it were ithe entire contract between 
the parties. 

The subject of plaintiff's action is its alleged right to the immediate 
possession of the consigned merchandise. (Plaintiff seeks to recover 
the comigned merchandise, "or so much thereof as is available." and 
to recover judgment for such portion thereof "as has been disposed of 
and is not now recoverable by this action.") I t  did not have such 
right, notwithstanding title thereto was in plaintiff until disposed of 
in awordance with the provisions of the "Warehouse Agreemmt," if 
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i t  was agreed that  the "Warehouse Agreement" and the distributor- 
ship were to m t i n u e  until July 31, 1960. Hence, defendant1 counter- 
claim relates to  a controvemy directly "oonnected with the mbjeut 
of plaintiff's adion." It is "so interwoven in (plaintiff's) cause of ac- 
tion that a full and oomplete story .rts to the m e  oannot be )told with- 
out relruting the essential fmts as to  the others." Indeed, if it  were 
determined in &his action that  plaintiff is entitled to the immedide 
possession of the consigned merchandise, i t  would appear that  such 
finding, and a judgment predioated thereon, would preclude defendant 
from thereafter asserting in a n  independent action the alleged con- 
t.rwt and breaoh thereof now asserted aa the basis of its counter~lai~m. 

Our conclusion is that  defendant has alleged a counterclaim per- 
missible under thbh G.S. 1-137(1) and G.S. 1-137(2). Hence, the 
court erred in sustaining plaintiff's demurrer. 

Since defendant has alleged a cause of action permissible (as a count- 
erclaim, i t  is umeomsary t o  consider in detail defendant's allegations 
as ;to what m u r r e d  subsequent to the commencement of this action. 
Sate to say, such allegations are not inconsistent with defend.antls 
allegations Ito the effect thah plaintiff had breached its contract with 
d e f e n h t  prior to the commencement of this action. Too, without 
determming whether these allegations should have been separately 
stated as a second came of action, a question not prcsen;ted by this 
aRppeal, &hex! allegations are germane to the "one subject of contro- 
versy," namely, the contractual relations between plaintiff and de- 
fendant with referenoe to the he(W~rehouse Agreement'' and the dis- 
tributorship agreement and whether plaintiff or defendant breached 
tiheir wtrr tctual  obligations. 

It appears that the answer, inclusive of the counterclaim, were 
sewed on plaintiff. Hence, plaintiff will reply thereto. G.S, 1-140. 

Reversed. 
HIG~INs, J.,  took no part in the consideration or decision of this case. 
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HARRIGT COTTON MILLS v. LOCAL UNION NO. 558, TEXTILE WOBK- 
'JilFtS UNION O F  AMERICA (AFL-CIO) ; TEXTILE WORKERS UNION 
O F  ANERICA (AFL-CIO) ; JOHNNY ROSE, CHARLIE THOMAS 
DUKE, CLIXT ROBERSON, HILTON PARRISH, WALTER C. WAT- 
KIiiS, ANDREW PEXDERGRASS, LEROY WILLIAMSOX, WOODROW 
GOODING, JOHN HENDERSON, HOMER ROBERTS, JR., DOUGLAB 
ROSE, CARL NEAL, LEE HARRIS, HENRY HARBIS, OHABLIE 
BARRIS, HERBEIRT PARRISH, RANSOM HARGROVE, JOYCE R. 
MEDLIN, DSTHER C. ROBERSON, RAOHEL PIRTLE, BOSHER EU- 
BLVKS ETTA AYSCUE, LEWIS WRIGHT, CLYDE W W D L I E F ,  
GRORGE ROSE. URS. GEOEGE ROSE. EDITH J .  PEOPLES. 
BLAXCHE LEWIS, WARREN WALKER, SALLY JOE WALKER, AL: 
BBRTA ROSE, RUBY R. CURRIN, MILTON CUBRIN, DORTIlFa 
THOJLPSON, WILLIE JARiRELL, F R E D  LEE COLLIER, WILLIAM 
W O P L I N ,  DAVID SAMUEZ PULLEY, D&RIBELL HEDGEPETH, 
LEJWIS CLAYTON, MILO CLEATON, BARL BENNETT, !l?HOXAS 
BTARNES, HERBERT INISCOE, CLARENCE ATSCUE, ANDREW 
M W L I N ,  OSGAR FAULRNER, FUNDELL SMITH, LAWaENCE 
P U C E ,  CURTIS ROSE, JOHN FAUOETCE, RALPH FAUCE"Pl!E, JES- 
SIE ROBBRISON, LOU VENE B. COGHILL, VIRGINIA R. PEOPLES. 
S U A H  D. PAGD, ALVIN C. BRRDDLOVE, LULU BARHAM, DORSEY 
EATMAN, JAMES EATMAN, WILLIAM C. VOYLES, MYRTLE JOHN- 
@ON, XYRTLE P. PEOPLE@, BRANSON BLAKE, MILDRED BLARE, 
HAROLD VIVERETTE, LONNIE FAISON, JOHNNY MARTIX, TOin 
WILLIANS, BENNIE EDWARDS, HORAOE FAULKNER, MABY l\h 
WEAVER, LEROY NOBRLS, JAMES HOLMDS, MILDRED McGEEE, 
BASIL GREEN, JOE JARREILL, FORREST McGHEE, CHESLET TAR- 
BOROUGH, ZOLA MAE AYIWUE, GOLDA GREY ATSCUE, DAYLON 
ATWUE, BLANCHE WHITE, JAMBS R. ADCOS, JR., ANNIE TUR- 
NER, RAYMOND, B. HUDSON, EIUGEIiE HUDSON, LILLIE JONEB, 
MATTIE A. PARRISH, RUBY O. ROSE, JOE FOWLEIR, ROBFLIRT 
P D R I S H .  MAUDE JARRELL. IFLORENWE ROBERSON. JOE ROBER- 
SON, L I J ~ H  PEOPLES, JAMES ~ E E I I M A N ,  O ~ A R  H D D G ~ P ~ H ,  
JR., JIM STEVENSON, HOXER ROBERTS, JR., CHARLIE RANES, 
JOD PACE, MARVIN GRIFFIN, VOLLIE MANNING, ROY FBLVCIS, 
B0BER.T GRISSOJI, ALBBRTA R. McGHEE, BOBBY JO-XES, CE4R- 
LID WEST, FRED LEE COGHILL, ROBERT RAENES, CLAUDIA 
GUPTON, ELIZABETH MARKS, JAMES TART, ANDREW BA4INES, 
BUD DUKE, MORTON R0BEILS1ON, THURSTON LIGGON, EDWARD 
F. TUCKER, WILLIAM K. FURRLS, HOMER ROBERTS, SR., am ALL 
OTHER PERSONS TO WHOM NOTICE AND KNOWLEDGE OF THIS ACTION M A T  COME. 

(Filed 16 December. 1964.) 

Appeal and Error § 38- 
hsignmenta of error not set out in defendant's brief and iu auppvn 

of which no reason or argument is stated or authority cited will be 
deemed abandoned. Rule 28, Rules of Practice in the Supreme Can-t. 

Appeal and Error § % 

An exception to ltihe findings of fact and conclusions of law arid the 
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j n d g ~ ~ ~ e m t  of the count is a broadside exception wMch does not present 
for review the suficiency of the evidence to support the findings. 

8. Contempt of Court g 6- 
Mndings of the court that  the respondents with knowledge willfully 

violated ithe restraining order theretofore issued in the cause held sup- 
ported by substantial competent evidence and binding on appeal. 

4. Constitntfonal Law 99 31, 87: Contempt of Court g 6: Criminal 
Law 8 lab 

In  proceedings under a n  order to &ow cause why respondents should 
not be held in contany>t of court for  the willful violation of a restrain- 
ing order, the admiasion of a5davBts tending to establish specific acts 
done by repondents in violation of the order will not be held f m  error 
when respondents, represented by counsel, (10 not object to the ndmis- 
eion of the affldavits or indicate any desire to crow-examine any aftinnt 
on the henrlnp. o r  aiorc. to qtrilie. or exccbl)t t o  thc order on siich grountl. 
and it  is a Pair i n t r r r i ~ c ~  from the rerord t h ; ~ t  tllr afRnnts were rcadilj 
available a s  nitnew.. sincca rwpondentq \r-ill 1w held to h a w  wnirctl 
their rights of caonfroutntion. 

H ~ o o ~ n s ,  J., not sitting. 

APPEAL by re&pondenta Joyce A m  Clark Robinson and Juanita 
Raines from orders of Mallard, J., 25 May 1959 Special Criminal 
'Perm, of VANCE. 

This proceeding, docketed here as No. 387, wa~s heard upon an  or- 
der issued by Judge Biokett on 3 March 1959, and duly served with 
attached affidlavits of Eva Walker Rfibinson, of Doza Stone, and of 
Sheriff E. A. a t t r e l l  on respondents on 4 Maroh 1959, commanding 
r m p n d e n b  to appear before Judge Bickett a t  3:00 p. m. o'cloclr on 
5 March 1959 in the Superior Court courtroom a t  Henderson, Vancc 
County, North Carolina, and t o  show cause, if either m e  can, why 
each one should not be held in contempt of court for tche alleged viola- 
tion of s temporary restraining order issued by Judge Bicketh on 13 
February 1959. On 5 March 1959 respondents filed a joint answer to  
the show cause order in which they aver that  they, and each one of 
them, have not committed any wilful or unlawful aot in violation of 
the doresaid temporary restraining order. On the return date of the 
show cause order, Judge Bickdt  continued the hearing of i t  from 
time to time, until on 29 April 1959, hc. rntcred an order, with tho 
consent of counsel for plaintiff and respondents, chat the hearing bc 
held before Judge Mallard at the aforesaicl term of court. 

The relevant parts of Judge Bickett's temporary restraining order 
are set out in the case of Harriet Cotton Mills v. Local Union Xo .  
678, Textile Vorkers  Union of America (AFL-CIO) .  Johnny Rose. 
pt nl., docketed llere as Number 385, antc 218, 111 F.E. 2d 457, t o  
which reference is hereby made. It would be supererogatory to repeat 
those parts here. 
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This oase, in which ithe show cause order was issued, was instituted 
on 13 February 1959, and within due time, summons was served on 
the defendants by delivering to them copies of the summons, of the 
complaint, and the temporary restraining order issued by Judge Bickett 
on 13 February 1959. Within apt time the defendants, and each one 
of b h a ,  filed a join6 answer. 

On 5 March 1959 Judge Bickett, on mototion of plaintiff, with the 
attorney for defendants not resisting the motion, ordered that the 
temporary restraining order before k u e d  be continued in full force 
and effect until the case shall be heard on its merits. This does not 
appear in the record in the instan6 oase, but i t  does appear in the 
opinion of this Court in the case of Harriet Cotton Mills v. Local 
Union No. 678, Textile Workers Union of America (AFL-CZO), 
Johnny Rose, et al., docketed here as Number 385, supra, and in the 
record in that  case. The restraining order was in full force and effeot 
ah all ;times relevant to this proceeding. 

At the hearing before Judge Mallard, plaintiff introduced in evi- 
dence rthe afidavits of Eva Walker Robinson, of Doza Stone, and of 
Sheriff E. A. Cottrell. Joyce Ann Clark Robinson testified in her own 
behalf, and Dora Duke was a witness for her. Juanita Raines testi- 
fied in her own beh~alf, and Ed~ith Peoples and Mrs. Elizabeth Mlarks 
were witnesses for her. Both respondents are members of the Union, 
nnd are on strike. The respondents are nat defendants in this case. 

Jufdge Mallard entered separate orders ss  to each respondent. The 
essential parts of Judge Mall~ard's order as ito Joyre Ann Clark Robin- 
son, respondent, necessary for decision of this appeal, are as follows: 
Joyce Ann Clark Robinon was represented by counsel a t  the hearing 
of thse show cause order, that  she filed an answer to the show cause 
order, that plaintiff and respondent offered evidence, that the Judge 
after hearing counsel for plaintiff and respondent, and after consider- 
ing the evidence, finds the following facts: 

"Joyce Ann Clark Robinsion had actual knowledge of the Re- 
straining Order and +he contents thereof issued by Judge William 
Y. Bickett on February 13, 1959, by means of the said Restrain- 
ing Order being oonspi~cuously posted on bulletin boards & 75 
feet on either side of the gates of the Harriet Cotiton Mills, and 
t v o  copies of said Order being posted on either side of the door 
of the Vance County Courthouse, and a copy thereof being pub- 
lished in the Henderson Daily Dispatoh, a newspaper published 
in Vance County, on February 14, 1959, and the contents there- 
of having been publicized over the radio; that  Joyce Ann Clark 
Robinson is and was on February 26, 1959, a member of Local 
Union No. 584, Textile Workem of America, which is the Union 
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at, the Henderson C&ton Mills, and in whioh matter a Restrain- 
ing Order similar t o  the Restraining Order issued herein has been 
issued; that  Joyce Ann Clark Robinson lives in South Henderson 
near the Harriet Ootton Mills a.nd served a8 a Picket for Local 
Union 578 at the Harriet C d o n  Mills; that  Local Union No. 
378 was served with a copy of the Restraining Order issued 
he& February 14, 1959, and that  a copy of the R ~ t r a i n i n g  
Order i m e d  herein was served on Lorn1  Union No. 584 on Feb- 
ruary 14, 1959. 

"And t h e  Court further finds as a fact that, Joyce Ann Clark 
Robinson testified under aath that shc k n e r  about the Restrain- 
ing Order issued herein and itls contents; that a t  or about 3:00 
o'clock P. M. on February 26, 1959, Joyce Ann Clark Robinson 
threw a rock a t  a car driven (by Doza Stone as the said Doza 
Stone was leaving Plaintiff's plant a t  the end of the 3:00 o'clock 
workshift; that  D o ~ a  Stone x a s  an employee of $he Harriet Cot- 
ton Mills on February 26, 1959, and worked in Plaintiff's plant; 
that  Joyce Ann Clark Robimon was a member of the picket line 
picketing Plaintiff's plant a t  or about 3:00 o'clock P. M. on 
February 26, 1959, at which .time t h e w  were over 100 persons on 
 aid picket line. 

"The Court further finds as a fact that  the said Restraining 
Order was in full force and effect on February 26, 1959, and 
tihat Joyce Ann Clark Robinson wilfully, knowingly and inten- 
tionally violated the terms of hhe Restraining Order at or aibou* 
3:00 o'clock P. M. on February 26, 1959. by throwing la rock at 
a car driven by a person x-ho worked in the Harriet Cotton Mills 
as the said worker was leaving Plainkiff's [plant, thereby violating 
Section 1 of the Restraining Order by interfering with free egrcss 
from Plaintiff's premises, and violating Section 2 of the Restrain- 
ing Order by a~ssaulting, threatening, abusing and damaging the 
property of, and intimidating a person who works in Plaintiffk 
plant, and violating lthc ~ect ion 4 of %he Restraining Order by 
being on s picket line containing more than 8 persons as peace- 
ful pickets, and participating in m a s  and nonpeaceful picketing, 
and violating Section 5 of the Restraining Order by throwing 
said rock at a worker's car and engaging in mam picketing there- 
by abusing and intimidating a person leaving plaintiff's premises 
and impeding a motor vehicle leaving plaintiff's premises and 
interfering with free sgrws from plaintiff's plant. 

"The Court funther finds thiat the above acts committed by the 
said Joyce Ann Clark Robinson were committed for the purpose 
of wilfully. knowingly and intentionally intimidating employees 



N. C. J FALL TERRI, 1959. 417 

and pnmm w k ~  work in or seek to work in Plaintiff's plant, a d  
in6erfering with and impeding motor vehicles leaving Pht i f f ' e  
prernisas, and interfering with free e g r w  from Plaintiff's plsnt. 

"The Court further finds as a fact that Joyce Ann Clark Rab- 
inm on the 26th day of February, 1959, a t  or about 3:00 o'clock 
P. M. did wilfully, knowingly and intentionally violate tihe k r m ~  
of the Restraining Ordcr issued herein. 

"NOW, THEREFORE, the &urt does (hereby find, and IT 
IS ORDERED AND ADJUDGED that Joyce Ann Clark Rob- 
inson is in cmtemnpt of tihis Court for wilfully, knowingly and 
intentionally violating the t e r n  of the Re~t~raining Order issued 
herein. 

((IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that  Joyce Ann Clark Robison be confined to tihe com- 
mon jail of Vance County for a period of 2 days and pay a fine 
of $250.00." 

Judge Mallard enkredc a substantially identical order as t o  Juanita 
ltaines, reqnondent, with this exception, respondenk Robimon is n 
member of Loaal Union No. 584 (Henderson W t o n  Mills), and re- 
spondent Raines is a memlber of Local Union No. 578 (Harriet Cot- 
ton Mills). The punishment imposed in eaoh order is the same. 

From the orders, raspondmits appeal t o  tihe Supreme Court. 

Perry & Kittrell, Charles P. Green, A. W .  Gholson, Jr., and Alton 
T. Cummings for plaintiff, appellee. 

W.  M.  Nicholson, James B. Ledford, James J .  Radleman a d  L. 
Glen Ledford for respondents, appellnnts. 

PARKER, J. Respondents have filed a joint brief. In their brief t,hey 
hiave brought forward and di~cussed only two of their four &sign- 
ments of error appearing in tihe record. 

hssignmcnts of error Numbers Two and Four are not set out in 
their brief, and in support of them no reason or. argument is stated 
or authority cited. They arc t,aken as abandoned by respondmts. Rule 
28, Rules of Practice in the Supreme Court. 221 N.C. 544, 563: S 1 ) .  

C'lnyton, nute, 261, 111 S.E. 2d 299. 
Respondents' assignment of emor Number One is: Respondents 

except t o  the findings of f,act and conclusions of law )of the Court 
finding each of them in wilful contempt of Court, and except to the 
judgment. Thils is a broadside exception, which fails to point olut any 
particular findings of fact, and does not bring up flor review the mffi- 
ciency of the evidence to  support the findings of fact. Henderson Cof -  
ton Mills v. Local Union No. 584, Textile Workers Union of Am.erira 



(AFIPCIO), Doug Kose, r t  t r l . ,  docketed here :is Nuinlm 3!13, post. 
419, 111 S.E. 2di 526; TT'euvw v. Morgan, 232 N.C. 642, 61 S.E. 2d 
916; Hickory v.  Catawba Countg, 206 N.C. 165, 173 S.E. 56. How- 
ever, a cardul examinahion of the evidence in the record shows there 
ia substantial competent evidence 60 toupport Judge Mallard's findings 
of fact in both orders, even though lie was mistaken in finding as a 
fa& that Joyoe Ann Clark Rlobinson testified that she knew a b u t  the 
conknbs of the restraining order, though he was correct in finding 
that she testified that she knew arbout bhe restraining order. This be- 
ing true, (his findings of fact in both orders are oonclusive and not re- 
viewable on appeal. Young v. Rollins, 90 N.C. 125; Wood Turning Co. 
v. Wiggins, 247 N.C. 115, 100 S.E. 2d 218, and caws there cited; 17 
C.J.S., Oontempt, Sec. 124(d). Respondents' assignment of error Num- 
ber One is overruled. 

Reavp0nden.t.j' asigmnent of emor Number Three is that rqondenhs 
were denied due process of law, because they were denied the right to 
confmnit Eva Walker Robinson, Doza Stone, sncl Sheriff E. A. Cat- 
trell. This sssignment of error made by earh respondent is not based 
on (any exception taken st the hearing. It appears from thc record 
that lthe ehaw cause ordens served on the respondents were heard joint- 
ly and & the .same time by Judge Malllard, though he enterd  sepa- 
pate orders. There were no objections by respondents, or either of 41iem, 
to the admission in evid~nce of the above mentioned affidavits, no re- 
quest (by respondents, or either of them, that tlie affidavits hc itricken 
out, and no request by respondents, or either of them, to oonfront 
Eva Walker Robinson, Doza Stone, and Sheriff E. A. Cottrcll, and to 
ms-examine  them, or either one of them. It would seem to be fair 
inferences from the evidence that Eva Walker Robinson, Doza Stone, 
and Sheriff E. A. Cottrell were readily available as witnc.ws, if re- 
sponden,ts had desired to confront and to cross-csaininc t l~cm,  or 
either of them, and if respondents, or eit~her of t l ~ c n ~ ,  had ~natbe surli 
tt request, the Judge would have granted il. Upon authority of HOT- 
riet Cotton Mills v. Local Union iYo. 678, Te.rtile TTorkcrs linion of 
America (AFL-CZO), Johnny Rose, et nl., docketed hew ad Number 
385, ante, 218, 111 9.E. 2d 457, which decided t l i c a  ~)~-eri-cj ~{ucqtion 
here presented, this assignment of emor is overruled 

Judge Mallard's findings of fact in both orders -uplpo~'t Ilia con- 
clusions in both orders and his order. Iwed thercon. Eruji?! Mills 71. 

Text& Workers Union, 234 N.C. 321, G7 S.E. 2d 372; Erwin lMills v .  
Textile Workers Union, 235 K.C. 107. 68 S.E. 2d 518; Wood Turninq 
(70. 21. Wiggins, s u p a ;  Henderson Cotton Mills el. Local Union No. 
684, Textile Wo~kers Union of A?nerica (AFL-CZO), Doug Rose, et al.. 
docketed hcrc a, S u l n l w r  393, t r t i t c .  2-10, 11 1 S E. 2d 471 Respond- 



N. C.] FALL TERM, 11159. 

ents' assignment of mror Numhcr Thrcc is overruled. .Judge Mallard's 
orders are 

Affinned. 

HIGGINS, J., not sitting. 

HDNDERSON CXXTON MILLS v. LOCAL UNION NO. 584, TEXTILE 
WOR=S UNION O F  AMERICA (AFL-CIO) ; TEXTILBI WORKERS 
UNION O F  AMERICA (AFL-CIO) ; DOUG ROSE, NICK LANGLET. 
RUFUIS STRANGE, M. LUTHER JACKSON, VERNON W. BURNE'ITE. 
ANDR.EW C. T U R N m ,  CARL C. MOORE, RALPH F. HARRIS, WI1.- 
LARD 0. FAULKNER, JBE/IES B. H. RiOBDRSON, ALBERT L. BAT- 
TON, HEWRY W. STALLINGS, W W A R D  J. OFTBIN, JAWES E. REAR- 
DON, RIOHARD F. P B R O T T ,  CTAREXNCE E. HARPEFt, JOHN F: 
STALLINGS, J O E  HALE, JOHN LONG, HARRY HIUKS, EDWIN EL- 
LINGTON, COY L. PEEGRAM, SHERMAN FDRIUILL, FRANK 0. TUR- 
NER, LLWVEL NELSON, SIDN'EY WALLACE, P H I L  HARRIS, E l r  
MORD MURPHY, U G Q N  RENN, JOHN OWEN, CL1FIY)N GARTER, 
SANDY SAM ROBERSON. JAlvIE;S B A R K E R  BDWARD MChSELET, 
WILLIAM TA.RT, MEILVIN BRAME, HEIRMAN MULOHI, R. TAL- 
NADGE HA.RPEIR, BILLY THOMPSON, JOHN G. M U M X I ,  JAM336 
&f. W I L K m m N ,  AND ALL OTHEB PEilSONS TO W l i O M  NOTICE AND KNOW> 

E W E  OF THIS ACTION MAY COME. 

(Filed 16 December, 1969.) 

1. Appeal and Error g 88- 
Assignments of e m  not eet out in defendant's brief and in snpport 

of which no reason or argument is staked or authority oited will be 
deemed abandoned. Rule 28, Rules of Practice in the Supreme Court. 

8. Appeal and Error Q 2a- 
An exception to the flndinigs of fact and conclusion8 of b w  and the 

judgment of bhe court is a broadside exception wMch doee not present 
for review the suflldency of the evidence to suppo~t  the findings. 

3. Contempt of Court 8 6- 
Findings of 'the court that ithe r&ondents with knowledge willfully 

violated tha restraining order theretofore issued in the -use held sap- 
ported by substantial competent evidence and binding on ruppeal. 

4. Constitntional Law Q§ 31, 37: Contempt of Court 8 6: Crimfnal 
Law § 15- 
In proceedings undex an olrder to show cause why respandents ~hould 

not be held in contempt of court for tihe willful violation of a restrain- 
ing order, the admission of affldavilts tending to establish speclflc acts 
done by respondents in violation of the order will not 'be held for error 
when respondents, represented by coull~iel, do not abject to the admission 
of the amdavits or indicate any desire to crow-examine any affiant on 
the hearing, or move to strike, or except to the order on such ground, 



,and it is a fair i11ferenc.e from the record that the affiants were rendilp 
avail&le as mitnewes since reqwndents will be hcld to h a w  waived 
their rights of confroutation. 

APPEAL by reapondent Collis Delon Strickland from an order of 
!Ifalkzrd, J., 25 May 1959 Special Criminal Term, of VANCE. 

Tl-h proceeding, docketed here as No. 392, was thmd upon lan or- 
der, issued ;by Judge Bickett on 4 March 1959 and sewed on ~espondb 
ent on 5 Mmch 1959, m m a n d i n g  reapondent to appear before Judge 
Bickeht #at 10:OO a. m. o'clock on 11 Maroh 1959 in the Superior Court 
aountroom at Henderson, Vsnce County, and to show muse, if any 
he can, why he should not be held in ioontempt of wud for hhe alleged 
violstion of a temporary rwtmining order issued by Judge Bickett 
on 13 February 1959. On the return date of the show cause order, 
Judge Bick&t continued lthe hearing until he set (mother date. On 29 

,loner A p d  1959, Judge Bickett, with the oon~ent of counsel for petit' 
and respondent, ordered the &ow oause odes  to be heard before .Judge 
Mallard at the sformaid Special Crilminal Term of Ciourt. 

The ~elevanrt parts of Judge Bickett's temporary restraining order 
are seZ, out in the aase of Henderson Cotton Mills v. Local Union No.  
684, Textile Workers Union of America (AFL-CIO), Doug Rose, et al., 
ante, 240, 111 S.E. 3d 471, docketed licrc ns Su~uber  3!)8, to whicl~ 
reference is hereby made. It would be supererogakory to repeat them 
here. 

Yhis case, in which the show cause order here was issued, was in- 
stituted on 13 February 1959, and wiOhin due time, summons, copies 
of the complaint and of the temporary restraining order were served 
on rthe defendds .  Defendants, and each one of Ithem, filed an answer. 
On 5 Mmoh 1959, Judge Bickett on motion of plaintiff, the attorney 
for ;the defendants not resisting the motion, ordered that the templorary 
&raining order be continued in fill1 fonce and effect until the case 
shall be heard on its merits. The restraining order nraq in full force 
and effect at all Itimes relevant to bhis proceeding. 

The &davits of W. S. Etheridge, a North Carolina Stat(. High- 
way P.&rolman, and E. A. Cottrell, Sheriff of Vanre County, were 
attmhed to and made a part of the show cause order served on re- 
spondent. 

At, the hearing before Judge Rlallard plaintiff inhroduced in evi- 
dence these two affidadb. The affidavit of Etheridge is to this effect: 
He was on duty at  the Henderwn Cotton Mills on 25 February 1959. 
A h t  3:05 p, m. on that day he was riding north on Willhms Street 
in a patrol car driven by Sergeant T. E. Cook. When they approached 
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the inkrseotion of Williams 'and Mlarin Streets, there waa3 a crowd of 
a t  least 75 to 100 people gathered on the west iside of William Street. 
The workers' autamobiles were leaving the main gate, and some of 
them were going down Williams Street. They saw a rock #hit a car. 
They stopped. He got out, and circled behind the main body of ;the 
crowd. kt this time he saw a man about 10 feet away thrcrw a rock 
a t  a pickup truck, which was driven by a worker leaving #he Hender- 
son Ootton Mills: He placed, him under arrest. The arrasted mtan said 
he was Collis Delon Strickland. This occurred about 150 feet from 
the main gate of the mill, and within plain sight of a bulletin board 
75 feet from hhe main gate on which was posted a copy of Judge 
Bick&t7s restraining order. The  affidavit of Sheriff Cothrell is to this 
effect: On 14 February 1959 l h o  copies of Judge Bilckett'~ temporary 
restraining order were posted conspicuously on bulletin boards on 
either side of each gake a t  the Henderson Cotton Mills, two copies 
were posted on either side of the coudhouee d ~ w r  in Hendkrson, a 
capy of the order hjas been published in Henderson, the contenk of 
the order publicized over the radio, and ihhe order is of general knowl- 
edge Ithroughout the county. 

Respondent testified art the Ilearing, as did Catherine Roberson and 
Myrtle Hughes, in his behalf. 

Respondrent Collis Delon Strickhand's testimony is to rthis effed: He 
is a member of the Union, and is now on strike. He was in the crowd 
of people numbering about 300. He 6hrew no rock. A rock came over. 
liis shoulder. A patrolnlan came through the orowd, grabbed hwo men, 
2nd asked if they threw the rock. They replied, ''No." The patrol- 
inan grabbed him, saying "you threw that  rock." He didn't open his 
mouth, and the patrolman arrested him. He testified on cross-exam- 
ination: "I knew about the conkents of the restraining order before 
this occurrence." Hi~s further testimony on crms-examination is to 
this effect: He saw several rocks hit cars, but did not see any one 
throwing rocb .  The testimony of Catherine Roberson md Myrtle 
Hughes is to ithe effed rthat they were standing in the omwd near 
Strickland, and that Strickland threw no ~ o r k .  Thc~ wrord  how that 
mpondent iis not a defendant in this case. 

Judge Mallard's order is to this effect: C o l h  Delon Strickland was 
represented by counsel a t  the hearing, that he filed an answer to the 
show cause order, that plaintiff and he offered evidence, and that 
counsel for plaintiff and respondent were heard. In  his order he found 
the following facts: Thc temporary restraining order issued by Judgc 
Rickett was in full force and effect a t  all times relevant to this hear- 
ing. Respondent knew the contents of the restraining order before 25 
February 1959. That  Collis Delon Stnickland wilfully, knowingly and 



intentionally vio11a;ted the terms of tihe rdra in ing  order on 25 Feb- 
ruary 1959 by throwing a rock a t  a pickup truck driven by a persoil 
urho worked in the Hend~rson W t o n  Mills m the worker was lmv- 
ing the mills and by bning onc of 300 pickets engaged in non-peaceful 
picketing, in violation of ssctims one, t,wo ,md fow of hhe ~estraining 
order. Whereupon, Judge Mallard adjudged him in contempt of court. 
and ordored him to bc confined in jail for tn-cnty days and to pay a 
fine of $100.00. 

From this order, respondent appeals. 

Perry &. Kittrell, Charles P. Greet1 and A. Ti'. Gholson, Jr., for 
plaintiff, appellee. 

W .  M.  Nicholson, James B. Ledford, James J .  Randleman and 1.. 
Glen Ledford for respondent, appellant. 

PARKER, J. Respondent has brought forward and discumed in his 
brief t<wo of his four a~signmenb of arror appeaving in the record. 

Assignments of error Numbers Two and Four are not set out in his 
brief, and in support of them no rsason ar ~wgumeolt is gtsted or 
:3uthoiity cited. They are taken as abandoned by respondent. Rule 
28, Rulee of Praot,ice in lthe Supreme Count. 221 N.C. 544, 563; S. 7 ' .  

( ' l r ry tou,  ante,  261. 11 1 S.E. 2tl 299. 
His assignment of error Number One is, he excepts the findings of 

fact and conclusions of law of Judge Mallard finding him in wilful 
contempt of court, and he excclpts to the judgment. Thie is a broad- 
qide excoption, which fails t o  point ouh any particular finding of fact,. 
and does not bring up for review the sufficiency of the evidence to 
support the finding* of fact. Kovacs v. Brewer, 245 N.C. 630, 97 S. 
E. 2d 96; Wcnver  t , .  Morgun, 242 X.C. 642, 61  6.E. 2d 916; Hickory 
z l .  Catawba County ,  206 N.C. 165, 173 S.E. 56. However, there is 
substantial competent evidencc to support Judge  mallard'^ finding 
of fiact, and thia being true, his findings of fact are conclusive and not 
reviewable on appeal. Young v. Rollins, 90 N.C. 125; Wood Turning 
Po, v .  Wiggins, 247 N.C. 115, 100 S.E. 2d 218, and cases there cited: 
17 C.J.S., Contempt., %c. 121(d). Assignnwn.t of error Xumber One is  

overruled. 
Reqmndent's assignment of error Number Three is thak respondent 

was denied due process of law because he was denied the right to con- 
front Partrolmn Etheridge andl Sheriff Cdtrell, and to  cross-examine 
them. This assignment of e m r  is not based on any exception h k e n  
at  &he hearing. Respondent at the heaxing was q r e s e n t e d  by counsel 
There was no abjection by respondent to the admission in evidence of 
the affidlavib of Eltheridge and Cottrell, no request that  they be strick- 
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en out, and no request to confront Etheridge and Gottrell, and to 
ci-oss-examine them. I t  would seem to be fair inferences from the evi- 
dence rthlat Patrolman Ethwidge and Sheriff Cwttrell were readily 
svailable as witnesses, if respondent had desired to confront and to 
cross-examine either or both, and if he had made suoh a request, the 
Judge would have granted it. Under the facts here respondenit waived 
lh constitutional right t o  confront Etrheridge and Cottrell, and to 
cross-examine them. Upon authority of Harriet Cotton Mills v. Local 
Union No. 678, Textile Workem Union of America (AFL-CIO), Johnny 
Rose, et al., docketed here as Number 385, ante, 218, 111 S.E. 2d 
437, which decided the precise question here presented, this assign- 
ment of error is overruled. 

Judge Mallard's findings of f a d  suppont his mnclus im and his 
order b a d  thereon. Erwin Mills v. Textile Workers [Jnion, 234 N.C. 
321, 67 S.E. 2d 372; Erwin Mills v. Textile Workers Union, 235 N.C. 
107, 68 S.B. 36 813; Wood 1'1rrning Co. v. Wiggins, szipra; Henderson 
('ottm Mills v. Local Union No. 584, Textile Workers Union of Ameri- 
ca (AFL-CIO), Doug Rose, et al., docketed here as Number 393, supra. 
Rsspondentk msignmmt of o m r  Numbe~ Three if overruled. Judge 
Mallvd's order is 

Affirmed. 

HIGGINS, J., not sitting. 

STATE V. WILLIAM H. BRYANT. 

(Filed 16 Decemlwr. 

1. Criminal Law g 138- 
Where judgment upon canvietion of u defendaut impose& a prisou 

sentence and also directs t h a t  defendant pay a fine in a stipulated sum 
and the costs, but the judgment does not direct that  defendant be im- 
prisoned until the  fine and cosbs are paid or  until defendant is dis- 
charged according to law, such judgment is not in compliance with G.S. 
6-46, and G.S. 6-48 is nat applicable. Therefore, after defendant has serv- 
ed the sentence and been d h h a r g e d ,  the Superior Court has no authori- 
ty a t  a later term to order that  the  defendant be imprisoned until the 
fin- and costs should be paid. 

APPEAL by defsendant ffrom Bone, J., June 1959 Assigned Criminal 
'rerm, of WAKE. 



This is an appeal by defendant from an order of Judge Ekme enher- 
ed, pur& to G.S. 6-48, committing 'him t o  lthe common jail af Wake 
County, ithere to be held, until two fines and ithe costs imp& upon 
him a t  the March Term 1949 of the Wake Gounty Superior Count, 
are paid or until he is crthei~ise dischmgecl according to  law. 

At the March Term 1919 of Wake County Superior Cow6 defend- 
ant was tried on appeal from the ctity court of Raleigh on a warrant 
charging him wit~h operating a lottery ,and with having in his posses- 
sion a quantity (of nurnbelw t ide&,  in vialation of G.S. 14-290 and 
G.S. 14-291.1. He pleaded not guility, and the jury returned a verdict 
of guilty as charged in the warrant. On the first count in the wax- 
rank the judgmen~t of Judge Glawson L. Williams is that  bhe defend- 
ant W. H. Blyant pay a fine of $2,000.00 and cads, band be imprisoned 
for two years, a violation of G.S. 14-291.1. On the seaond count in 
the warrank the judgment is thait defendant pay a fine of $1,000.00 and 
costs, and be imprisoned for six months, a violation of G.S. 14-290, 
said sentence Ito begin at the expiration of sentence imposed on thth 
first munt in the warrank. From the judgment., defendimt appealed 
to the Supreme Couu.It. Tihie Ciourt found no error in the trial, the opin- 
ion being filed on 9 November 1949, and is reported in 231 N.C. 106, 
55 S.E. 2d 922. The opinion of this Couh was cei.tified to the Su- 
perior Oourt of Wake County on 5 December 1949, and became final 
on said d h .  When defendlark appealed, to the Supreme Court, h c  
gave an appearslncc bond, but no stay of esecution or supersedens 
bond, so far as  ,the record discloses. Tho defendant has served his sen- 
tences of imprisonment, but has never paid the fines and cash im- 
pased in said mtences.  

Nothing W&S done about tlw colloction of these fines andl cmts, un- 
til the June Regular Criminal Term 1039 of Make County Superior 
Court, at, which term defendant, was conviabed by a jury of the crime 
of bribery. From thc sentence inlposed defendant appealed to the 
Supreme Gourt. This Court found no error in the trial in an opinion 
filed on 11 November 1959, and reported ante p. 217, S.E. 2d . 
In +hat opinion i t  is said: "The evidencle before hhe jury disclosed the 
defendant paid two Raleigh police officers money for the purpose of 
having them 'lay off his numbers racket.' " At the bribery trial J u d p  
Clnwson L. Williams was presiding. After the conviction for bribery. 
,Judge Willitams inquired if the fines and costs iinpased upon defend- 
nnt art the M a c h  1949 Term for olperatmg a lottery and haying i11 

his poesession a quantity of numbeas tickets had been paid. Hc 
learned that  khey had not been paid. Whereupon, the Court issued 
an execution against bhe propel-ty of defendant, which was ret~irncd, 
uneaitisfied by the &heriff of Wake Couat,y. 
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Then the defendant was arrastcd on a capius for the nonpayment of 
the hwo fines and oosts, which its the fir& time he was held for non- 
payrnenrt of the two fines and oosts. At the June 1969 Assigned Crim- 
inal Term of Wake County Superior Court, the Solici,tor for the State 
made a motion before Judge Bone, pumuant to G.S. 6-48, that de- 
fendant be held for the fines and casts impcnsed in the judgment at the 
Maroh Term 1949, as above set out, until dischaxged scoording to law. 

Judge Bone after hearing the evidence offered by the State and the 
defendant, emhered the order above set forth, from which defendant 
appeals to the Supreme Court. 

JIaLroln~ B. Seawell,  .lttotwey Generul, and IIarru IT', ,lIcCalliartl, 
,lssistant A t to rny  General for  t he  S ta te .  

Robert I,, McMil lan  Jr.. t r n t l  Thomas  IT. Rufijc for defendant ,  up-  
pellant. 

PARKER, J. Each of Judge Williams' judgments entered against 
defendant Brymh a t  Maroh Term 1949 imposed la term of imprison- 
ment and also imposed a fine and tihe oosts, but each judgmmt did 
not direct t h d  defendant be imprisoned until the fine and costs were 
paid, or until he was dhharged according to law. Judge Whllilams 
was authorized to enter such judgmemts by virtue of lthe provisions of 
G.S. 14-290 and G.S. 14-291.1. 

In  Ex-Parte W a t k i n s ,  7 Perters 568, 8 L. Ed. 786, Tobias Watkim 
was convicted upon three indicrtaents, and judgments were pronounc- 
ed by the court condemning him rtio cehain t e r m  of imprisonmen~t, 
and also to the payment of certain fines and costs. There, as here, the 
judgments did not provide that  Watkins be held until the fines and 
costs were paid. This is wh~at the Ckourt said ais t o  the applicable 
common law: "At the common law, whenever a fine and imprimment 
constitute a part of the judgmenk upon a oonviction in a criminal 
case, the judgment, if the (party is in court, is Ithait he be committed 
to jail in exwurtion of the senhence, and until fhe fine is paid. If he is 
not then in court, a special writ of oapias pro fine issues again& him; 
the exigency of which is that his (body be taken and committed to jail 
until the fine is paid. Unless such la commihtitur be awarded he can- 
nat be detained in jail in execuki~on of the sentence. It is the warnant 
of tiic jniles, authorizing the  detention of the prisoner. No capiae ad 
satisfaciendum in the dorm appropriate to civil cases, mhere the exi- 
gency of the writ is to  take bhe body sf the party and him safely keeq, 
so that uthe sheriff have his body before the count ah fhe.return day 
uf the process with the writ, is ever issued or issuable. If, hherefore, 
the present case were to be tried by the common law, the process of 
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mpias ad satkfaciendum under whioh ~the prisoner is detained would 
be wholly insu5cient to ju~stify hiis dertention." 

This is said in 15 Am. Jur., Criminal Law, Section 543: ('Under the 
common-law rules, i t  is the practice, when a punishment inflicted is by 
sentence to pay a fine, t o  include in the judgment an order that  the pris- 
oner be committed to jail until the fine is paid. This has been the 
practice in England from the earliest times until a comparatively 
recent date a t  least. . . ." 

When .the case tried by Judge William8 at, the Mwch Term 1949 
was upheld by bhis Court a t  the Fall Term 1949, 231 N.C. 106, 55 
S.E. 26 922, the d e f d a u r t  WLU comaaltted to prison to serve his 
sentences of imprisonment. Defendant served his sentences of im- 
prisonment, but h a  never paid the fines and costs imposed on him 
by Judge Williams a t  the March Term 1949. Nothing w a  done about 
these fines and msts until hhe June Regular Term 1959. Art the June 
1959 Assigned Criminal Term, Judge Bone, upon motion of the Soli- 
citor for the State made purmamt to G.S. 6-48, ordered trhe defendant 
to be committed to the common jail of Wake County, there to be 
held until the fines and WYLS imposed by Judge Williams a t  the March 
Tenn 1949 be paid, or unltil he is &herwise discharged according to 
law. 

Defendlant's uolt ~xccption i~ to Judge Bone's order. Defendant 
makes two mntervtions: One, Judge Bone erred in mrmithing de- 
fendant to jail, for the reason that  the judgment entered .rut the 
M m h  T m  1949 was not rendered in compliance with G.S. 6-46. 
TRO, the judgment entered ah the March Term 1949 is barred by 
the ten-year Statute of Limihations, G.S. 1-47. 

G.S., Chapter 6, .4nticlc 6, sets forth tlhe liability of a defendant 
in criminal actions. 

G.S. 6-45 reads: "COSTS AGAINST DEFENDANT CONVICTED. 
OONFESGING, OR BUBMITTING. Every person conviclted of 
an offense, or confessing himself guilty, OY nibmitting to the court.. 
shall pay the casts of prosecution." 

G.S. 6-46 reads: "DEFENDANT IMPRISONED NOT DIS- 
CHARGED UNTIL COSTS PAID. If the sentence be that, the 
guilty person be imprisondl for a time certain, and thak he pay the 
&s, there shall be added to i t  khat he shall remain in prison, after 
the expiration of the fixed time for his imprisonment, until the w x h  
ehall be paid, or until he shall otherwise be discharged according 
to law." 

G.S. 6-47 reads : "JUDGMENT CONFESSED ; BOND GIVEK 
TO SECUREl FINE AND COSTS. In  oases where a court, mayor. 
or a justice of tihe peace permits a defendant convicted of any c.rim- 
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inal offen'se to give bond or confess judgment, with sureties to se- 
cure the fine a d  wsts which may be imposed, the accqtance of 
sudi security shall be upon the condition that i t  shall not operate 
3s a discharge of the original judgment against the defendant nor as 
:i disoharge of his pemon from the c u d y  of the law until the finc 
and costs are paid." 

G.S. 6-48 reads: "ARREST FOR NONPAYMENT OF FINE 
AND COSTS. In  default of payment of such fine and costs, it 
is lthe duty of the oowt a t  any subsequent item ithereof, on motion of 
bhe solicitor of the State, to order a oapias.to &sue to the end that 
suoh defendant may be again arresrted and held for the fine and costs 
until dischargedr aceording to law; and a justice of the peace or  mayor 
may at m y  subsequent time arrest the dtefendant and hold him for 
the fine and costs until discharged according to law." 

What is now G.S. 6-46 was first enacted a t  +he 1868-69 Seslsion of 
the General Assembly as Sedion 16 (page 450), Chapter IV, Chap- 
ter CLXXVIII, of the Laws of Nohh Carolina. Chtapter IV, under 
whish Section 16 appears, ie entitiled "OF T H E  FINAL JURISDIC- 
TION OF JUSTICES OF T H E  PEACE I N  CRIMINAL ACTIONS." 

What a re  now G.S. 6-47 and G.S. 6-48 were enacted a t  the 1879 
Session of the Generd Assembly a-s Secrtions 6 and 7, Chapter 264, 
of lthe Laws of North Carolina, which chapter is editled "AN ACT 
TO REDUCE T H E  COSTS OF CRIMINAL PROSECUTIONS." 

Judge Williams' judgments do not provide that the defendant shall 
remain in prison, after the expiration of the fixed time for hijs im- 
prisonment, until the casts shall be paid, or until he shall otherwise 
be dkharged according to law, as set forth in G.S. 6-46. 

G.S. 6-48 reads: "In defaullt of payment of such fine and &, 
ebc." (Ihl ics  ours.) It seems to us that  the words "such fine land 
csosts" refer to the fine and casts w u r e d  by bond as provided for in 
G.S. 6-47. That  being true, G.S. 6-48 has no ~ l i c a t i o n  here, and 
does not support Judge Bone's mder. 

G.S. 23-24 provides thah ((every person committed for the fine and 
oosts of any criminal prosmution" may be disuharged from imprison- 
ment upon complying wibh this article and G.S. 153-194. In S. v .  Davis, 
82 N.C. 610, whioh is annota~ted under G.S. 23-24, the defendant was 
sentenced rto pay a fine and be committed unhil Ohe fine and costs a m  
paid. In  S. v. Williams, 97 N.C. 414, 2 9.E. 370, annobated at +he 
same place, the defendant was sentencedi b impriscrment for twelve 
~noNths, and to pay the CQS~B, and if he failed to pay the mts at the 
esyi~ativn of the sentence, that he remain in jail until @aid costa are 
paid. G.S. 153-194 providies in pant that  "all insolvents i m p k m e d  
by any court in said counties for nonpayment of c& in criminal 
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causes may be retained in imprisonment and worked on ;the public 
works w t i l  they repay the munty ito the extent of the half fees 
charged up again& the wunity for eaoh p e m n  taking the insolvent 
oath. " 

The reocvrd ~ h o m  that defendant hm rserved his senteslcas of im- 
prisonment imposed by Judge Williams; that he has never paid the 
fines and oolets impoed by Judge Williams and that nothing was 
done about the colleotion of the finas rtlYd until June 1959. So 
far as ithe record ehows, defendant, when he was imprisoned, may 
have been r ~ i n e d  in prison, after the exfirahion of his sentences 
of impknment ,  to repay Wake County rto the extent of the half 
fees ohm& up against it,. 

Judge Williams' judgments entered at the March Term 1949 did 
not direat imprim1menh of the d~efendant, until the fines were paid, 
or until he shall otherwise be discharged amording b law. Therefore, 
the payment of woh fines crannot, be enforced by imprisonment or 
detention, for the reason that a commitment of a defendant in a 
criminal action departing in  matte^ of substance from the judg- 
menk back of it is void. In re Swinlc, 243 N.C. 86, 89 S.E. 2d 792. The 
rule is well established in the Federal Counts that payment of a fine 
imposed by a Federal Court in a criminal prosecution may be en- 
forced by imprisonment only where such consequence is prescribed 
in hhe impi t ion  of the sentence. Hill 2). U .  S. 298 US. 460, 80 L. Edi 
1283; Boyd v. Archer, (C.C.A. gth), 42 F. 2d 43, 70 A.L.R. 1507; 
Tl'czyner, v .  I - .  S.. (C.C.A. 9 t h ) ,  3 F. 2d 864. 

Judge Bone's order is broader than Judge Williams' judgmente. A 
oowt speaks bhrough i b  judgments, and not through any other med- 
ium. Judge Bone's order that defendant be held in the common jail 
of Wake County for thc fines inqmsed in Judge Williams' judgments, 
until the fines are paid or until he Is discharged acoording to law, 
is not authorized by Judge Williams' judgmenka, and in that resped 
is void. The part of Judge Bone's order that defendant be held unltil the 
casts imposed in Judge Williams' judgments cannot be upheld for 
the reason tihalt Judge Williams' judgments do not conform b G.S. 
6-46, and for the further reason that so far as the recsld shows - 
the commitments of defendimrt to prison under Judge Williams' judg- 
ments me not in the record, nor their contents dated the re inae-  
fendant may have worked the c& out as provided in G.S. 153-194. 

G.S. 15-185, whioh is entitled, "JUDGMENT FOR FINES DOGK- 
ETED; LIEN -4ND EXECUTION," provides a procedure to col- 
lect fines imposed in a criminal action from la solvent defendant. 

The order below is 
Reversed. 
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MAUDH T. LFIE v. JAMBS R. STEVFnNB Ann WIFE, EVDLYN K. STEVENS. 

1. Automobiles g 41g- 
Evidence tending to show that clefmdunt ran through a stop sign and 

entered a n  i n t e r s d o n  in the path of plaintiff's car, which was traveling 
on the dominant highway, forcing p l a i ~ W  to take evasive action to avoid 
a coLEIsicm and resulrting in plaintiff's being forced off the trawled por- 
tion of the highway and down an  embankment, is sufficient to take the 
h u e  04 defendant's negligence to the jury. 

2. Negligence 8 24- - 
Evidence suf8cient to make out a case of aabionable negligenw re- 

sulting in damage in any amount precludes nonsuit. 

Proof of negligence and subsequent injury is imufEcient alone to 
aharge the defendant ~ 4 t h  liability for such injury, but plaintiff has 
the bnrden of introducing evidence sufficient to warnant the inference 
of faat that the ,injury was the proximate result of the negligence, and 
evid6uce which leaves the matter in mere speculation or conjecture is 
insufticien t. 

8am- Evidence held iusflcient to show that cerebral hemorrhage 
after accident was the result of the  accident. 
Plaintiff M e r e d  a cerebral hemorrhage some 36 days after the acci- 

t i a t  in suit. P h h t X  testilied that prior to the accident she was in good 
health and that subsequent thereto she had headache3 and nausea, but 
@1.9intiE further testified that shortly after the accident she drove her 
oar to an~ther city for repairs and worked continuously from the data 
of the &dent until she had the stroke. (Plaintiff's expert witnessl testi- 
fied that he found no evidence of skull fracture but that there was a 
possibility thah the stroke rwdted  from the accident. The testimony 
of ddendant's expent, witmess, not in conflict with plaintiff's evidence, 
was to the effect that the hemorrhage was due either to o ruptured 
aneurism or to high blood pressure, and that in his opinion plaintiff 
would have had ,bhe hemorrhage had she not had the accident. Held: 
The evidence leavag in mere speculation whether the stroke was the 
result of the accident and is insilfficient to be submitted to the jnry on 
that question. 

a. Trial Q a2a- 
Evidence which shows It merely pomible for the fact in h u e  I& be 

as alleged or which raises a mere conjecture to that etPect is insufliaisnt 
fmindation for a verdict and should not be submitted to the jury. 

APPEAL by defandantis from Clark, J., February, 1959 Civil Tern ,  
HARNETT Superior Court. 

Civil adion fo reoover for personal injuries ltihe plaintiff alleged 
she sustained a result of the negligenit operation of the  automobile 



owlied by the dofendank James R. Stevens andl operated by his wife, 
Evelyn K. Stevens. Issues of negligence and contributory negligence, 
and h a g m  were r a i d  by She pleading.. Both parties introduced 
evidance. 

The evidence favorable to the piaidiff tends to sliow that on Feb- 
ruary 14, a b u t  one o'clock, p. m., she was driving north through ltrhe 
town of Garner on dominant highway No. 50 when the defendant, 
Evelyn K. Sltevens, driving her husibandr's Buick, ran through a stop- 
sign d entered highway No. 50 from St. Mary's Street. In taking 
the evasive action necessary to prated hemelf from the collision with 
the Stevm' vehicle wrongfully entering Iiigliway No. 50, the plain- 
tiff waa torced off the (traveled portion of khe highway and down an 
embankment; that she received certain injuries which were proxi- 
niately ea~ised by the negligence of Mrs. Sltevens in "running the s w -  
sign." The following is the plaintiff's te3tinlony with rwpect to her 
inj urim : 

"My general physical condition prior to February litdl was perfect. 
I didn'k have any trouble. I had k e n  working for 18 yeam and had 
not lost any time from work. I wenit back to work right after I left 
Gamer and got home land worked until they carried me to the hos- 
pital. My head hurt me all the ,time. It would star t  in here and go 
right on up (indicating back of head, to top of head). I had not had 
m y  headfahas prior to February 14. My head started aohing imme- 
d&ly after the wreck. It hurt righit on up until ithey carried me to 
the ,haspibal. It got mm. My nausea and vomiting got worse. I was 
not affected with nausea and, vomiting prim b the wreck and I was 
not nervow betore lthe wreck." 

On wow-examidon ,  she stated: "I did not go and see any dodor 
fmm the d& the wreck happened on February 14th until March 
22nd when I had the cerebral hmrnh~age .  I consulted no doctor what- 
m v e r  because I thought I u-as going to gert well. . . .  From the time 

. . .  of the wreck I continued to work for Mr. TaFt. I waa in Fayette- 
ville on bueiness for hir.  Tart  when I had t h h  trouble on M m h  Bnd." 

Dr. Lilly, found to he an expert in the general practice of medicine, 
testified in substance 1e examined the plaintiff on March 22, 1957, 
and found she had suffered a cerebral hemorrhage or stroke. In answer 
to a hypoth&ic.al question whether s blow received in the accident 
could or might have caused her hemorrhage, he replied: "That is a 
pcmibility." Dr. Lilly furthor testified he found no evidence of skull 
fracture. "Injury or t rwma  codxibu4.e a very m a l l  pad to cerebral 
hemorrhage. I mould not say that  trauma, pantioularly, and severe 
trrwuna, is lthe least of all common oauws of cerebrsl hemorrhage. A 
cerebral hemorrhage itself is extremely infrequent in the &sence of 
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actual skull frwture." It is true that diseases of the blood vessels ill 

the brain aocount for the greatest pi+icm of strokes or cerebral hem- 
orrhage a6: age advances. "Irt is corr& to toay that  her apparent stxyoke 
i ~ t  this time, that is, Riarch 22 or 23, 1957, was simply, or may havr 
I>ren, result of n hemorrhage t h t  had been building up for some t4ime." 
At the tilac uf his examination, ?Ilarch 22 or 23, Dr. Lilly found evi- 
dences of hypefitension and "vein nicking." ('I know of my own knowl- 
edge hhat she had been ho~pit~alized for high blood pressure or hyper- 
tension prior to Maroh 22, 1957, and in fact prior to February 7.2, 
1957." I t  is a matter of sp;pcculation or conjectul-e as to the cause of the 
hemorrhage. 

Dr. Jiilly cnllecl in consultation Dr. LeHoy Allen, a neurological 
burgeon. Later, on February 5 ,  1968, Dr. Allen examined the plain- 
t,iff. He wm ccrtlled as a witness for the defendainks. After having been 
found to be a nzedical expert in the special field of neurologicd SUP 

gery, he tastifiod: "As to the causes of cerebral hemorrhage, the most 
oornmon causes are a rupture of a oongenital aneurism of the brnin. 
which is a defective, we& wall area in the bloodi vessel, which 11:i,. 

been prevant since binth, and tihe other one is high blood pressure with 
the rn~soc~iated hardening of the ai.t.erial wall3 and,   there fore, defrctivr 
areas in the Mood vessel walls amocilated with the high blood pressure. 
:tnd art~riosclerosis, or hardening of the arteries. Yes, i t  is true that 
this discwe of the blood vessels in the brain does account for the great - 
est number of strokes, . . . That is true in by far the greatat  ma- 
jority-in excess of ninety-five percent, I would say, of all case*. . . . 
~xcitcment would elevate the b l d  prmsure. . . . there is an increa~ed~ 
pcmi'bilrity of that weak spot giving way. . . . There ia a type of hemor- 
rhage whioh mn  occur by coming out in such a gradual manner that the 
rendition will not be aAsmrted sufficienbly for i t  60 become known with- 
in a period of some five, eix or eight weeks. Thah is what I would df>- 
scribe as a 'sub-dural hemahoma' . . . You have \asked me that if it 
does then assert itself . . . ilt ie likely . . . in the form of a sudden, 
:u&a attack. My answer is bhat it is unlikely to do thart. . . . Yes, it 
is also a h o t  trh& the seepage or leakage of blood from a vaslsel in the 
bnain is likely t a  muse, . . . nausea, headaches and dizzy spells. . . . 
No, it, is not, gene]-ally mepitsdr mediaal fact that, the pmsenlce of 
nausea, dizzinoes and heacl,aohos are symptoms which indicate brain 
damage or increased pressure in the brain cavity. . . . those symptom 
which you mentioned are frequently assooiahed with brain canditim, 
but they are ale0 caused by a variety af other illnesses." They are 
symptorns of, but do not indicate a brain condition. "My opinion is 
that ?he had a cerebral hemorrhage due either to a ruptured aneuriem 
or to high h l d  presqme." 



Witli~urt objection, Dr. Allen testified ihllat ba,scd cm kis examina- 
tion and knowledge of hhe plaintiff 'e medical hibsbry, in his opinion 
she would have had the stroke regardless of the accident in w'hhh she 
was injured on February 14, 1957. 

The defendants having object& to its introduction, made a motion 
to st>rike fmm the record la11 evidence relating to cerebnad hem~orrhage 
and expenses incurred in the ~ t r e a ~ e n t  thereof fior bhe reamn that 
the evidence failed t~ oonnect $he 'hanoi-rhage which acmrred on 
Mlamh 22 with the acrcideilt thah occurrd on February 14. The mo- 
tion w- denied, to wliioh defmdanhs took t-heir exception No. 14. 

The oourt overruled mlotions for compulsory nonsuit lrut the close 
of all Ohe evidence and submi&d rtthe following issues Ito bhe jury: 

"1. Did the lplaintiff sustain la cerebral hemorrhage m a aresulk 
of lhhe negligence of the defendmb, :ts alleged in the Cbmpl'aint? 
"2. Did the plainbiff sustain any injury '3s a result of Ithe negli- 
ganw of lthe defendaauts, as alleged in the Complaint? 
"3. Did the plaintiff by her own negligence clontribute to her own 
Wury? 
"4. What damages, if 'any, *is tihe plaintiff entitled recover of 
the defendtmt ?" 

In apt hime the defendants requested the count to instmot the jury 
Co anr~wer Ithe first lis.sue, "No." To the ~efnsal  of &he court to do so, 
the defendants entered exception No. 15. 

The jury answered the first and second isrum, "Yes," ithe third 
issue, "No," and the fourth issue, "$16,000." F m  $he judgment cm 
the verdiict, +he defedant.s appealed. 

Edgar R. Bain and Wilson R. Johnson, By:  W .  A. Johnson for plain- 
tiff, appellee. 

Broughton & Broughton, and D. K. Stewart for defendants, ap- 
pellants. 

HIGGINS, J. The evidence favorable to the plaintiff is sufficient to 
gp to the jury on the issue of defendanh' actionable negligence in 
causing the accident on February 14, 1957. It is likewise isufficienlt to 
show the plaintiff suffered injury and damage as n result of that ac- 
cident. U,pon a finding of adionable negligence, the showing of dam- 
:ige in m y  amount will tiake the oase to the jury. Assignment of Er- 
r0r .N~.  13, therefore, c'annot be sustained. 

The defendants' assignments of error Nos. 14 and 15 are based on 
t h e  wwtb rehaal (1) t o  withdraw from the jury the evidence relat- 
ingho Ithe oerebrsl hemorrhage, and (2) to instruct the jury to answer 
the first isue, "No." These a.ssignmenbs require us to determine wheth- 
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t.1. Ithere is suhtantiial evidence the plaintiff's cerebral heiuwrhage 
buffered on M d  22 resulted from the injury she su&ained in Zrhe 
accidenh on Febru~ary 14. 

The pl~aimtiff's own tatimony is quoted i11 the stat,ement of facts. 
By m y  of sh.ming the ligbhs and ~hadows in f i e  picture she pain~ted 
of her condition subsequent t o  the injury, we have the following ad- 
mimions m d e  by her: After the aocident, a short rest, an aspirin, and 
a cooa cola, she drove her aurtomobile froin Garner to Raleigh for re- 
pairs. A (friend drove her bo her ihm~e in Dunn. She did not oall o~ 
consult a physician. iShe worked oolnt.inuowly from thtl day of the 
:xeident until she had the cerebral hemorrhage on March 22. 

The lay testimony, including the plaintiff's o m  evidence, fails t a ~  
chow aawal relahionship between tlhe nccident an11 the stroke. 

The testimony of pltaintiff's expert wi~tness, Dr. Lilly, boiled down 
to its e senw is that a causal relationship between the awid~nt .  and 
the (stroke is a possibility. He was frank to admit the cause of the 
hemorrhage is a matter of specullation or conjeclture. The ather medi- 
cal evidence in the cme came from Dr. LeRoy Allm, a ncurologicul 
sungeon called in msultat ion by Dr. Lilly, but examined as a wit- 
new by the defendants. Inasmuch as Dr. Allen was a witness for the 
defendmb, his evidence may be oonsidered to the extent only ithat it 
explains, or fills out, but does not oontradict, the plaintiff's evidence 
Dr. Allen testified the oause of cerebral hemorrhage in more than 
95 per cent of ithe oases is (1) rupkure of a congenital imeu~ism of the 
brain, or weak wall area in a b l d  v ~ l  present since birth; and (2) 
high blood pressure or  hardening of the Aer ies  and weakening of the 
wdb in lthe blood vessels of the brain. ('My opinion is she had a cere- 
bral hemorrhage due either to s ~ u p h r e d  aneurism or high blood 
pressure. . . . My opinion is she would have had the hemorrhnge had 
she not h3ad the accident." 

The medical h t imony ,  added to ;the other evidence, leavw the  
carnal relationship between the accident and the stroke in Che realm 
of ~ n j e c t u r e  and specukation. The authmikiss in this State are uniform 
in holding such evidence is insufficient to support a verdict, and judg- 
ment. The rules taken from earlier cases were restated by Justice 
Walker in the oase of Byrd v. Express Co., 139 N.C. 273, 51 S.E. 
851: "The f a d  that the defendant has been guilty of negligence, fol- 
lowed by lm injury, does not make him liable for that injury, which 
is sought to be referred to the negligence, unless the wnnection of 
cause and effect is cstabbished, and the negligent act of the defendant 
must not only be the cause, but the proximate cause of the injury. 
. . . The burden was therefore upon the plaintiff to show the defend- 
ant's . . . negligenre proximately caused his intestate's death, and 
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the proof h l d  have been of such a chazackr as reasonably to war- 
rant $he inference of the fact required ito be dablished, and not mere- 
ly s&cient to raise a surmiw or conjecture as to 6he existence of the 
wsen;tid fa&. . . . 'We may say with oertainty that evidence which 
merely shows ilt polsrnible for the f~aiot in issue to be a+s alleged, or which 
rakes s mere conjecture thfat it, was so, is an insufficient foundation 
for a verdict and should nd be lefk to the jury.' . . . 'Judges are no 
longer required to submit a cme .to the jury merely because wme evi- 
dence has been introduced by the party having the burden of proof, 
unless the evidence be of such a 0haract.m as that i t  would warrant 
the jury ito pro& in finding a verdid, in favor of the party intro- 
dwing suoh evidence.' " 

Byrd v .  Express Co., supra, was decided in 1905. It wm cited with 
tupproval by ithis Court in Lane v. Bryan, h i d e d  in 1957 and report- 
ed in 246 N.C. 108, 97 S.E. 26 411. Between .the decision in Byrd v .  
Express Company and Lane v. Bryan, this Court has cited the Byrd 
case with appwvd in more than forty cmes. 

In commenting on hhe rule in the Byrd case, Justice Brogden had 
this to say in Poovey v. Sugar Co., 191 N.C. 722, 133 S.E. 12: "This 
rule is lboth just and sound. Any other interpretation of the law would 
unloose the j u q  to wander aimlessly in the fielcls of ~spaoulatiion." 

We conclude the evidence was insufficient to show causal relation- 
ship batween the blaintiff's injury in the accident and the cerebral 
hlemomhage five weeks later. The defendants' motion to strike the  
evidence relating thereto ehould have been allowed. The first issue 
was impmperly submitted for lack of evidentiary support. 

The trial court having denied the motion to withdraw fm hhe 
jury trhe evidence relating to the cerebral hemorrhage, hhe defend- 
& were entitled to a p e r w t o r y  instruction rto  me^ the fir& 
issue, "No." 
For ithe reasons here amigned the judgment of tihe Superior Oourt 

ir;, set d e .  The defendmhs are entitkd to a 
New trial. 



.TBWEL RAY BRINSON sr HEK SEXT F B I E S U ,  ANSIE DESA'IS BRISSOS 
v. TRBVIS DRYMAN JIASRT.  

(Filed 16 Dwember. 1959. i 

1. Automobiles Q 3 6  
While a driver who sees or by the exercise of iluv (.:ire s l~oi~lt l  w c A  

childma on or near the traveled portion of the highway is under c!ut;\. 
to use due care to control the speed of his vehicle and to Ireel) a vigi- 
lant lookout to avoid injury, he is nat required to come to a complete 
stap when children are standing off the hard surface and apparently 
attentive to trafflc conditions and, he may not be held liable for in- 
jury to one of them who darts  in  front of his vehicle when thew ia 

nothing to give the driver notice that  she might d o  so until loo latcl 
for him to take evasive action. 

2. Automobflee Q 41m- Evidence held insufficient t o  show negligence 
on t h e  part of motorist in hitting child on  highway. 

The evidence tended to show that two ohildren were htuntlir~;: oil t lrr 
west side of the highway off the  hard surface where there was no n~:\rB- 
ed arosswalk, that  defendant knew that  pedestrians, including childrcr~. 
crowd at the place, that  a s  defendant, traveling north, aljproached the 
children two vehicles traveling soubh obstructed his vision, that im- 
mediately af ter  these vehicles passed, plaintiff, a seven-year old vhild, 
ran  into the highway to pick up m e  object therefrom, that whiIr shv 
was stooping over to do so her sister shouted a warning and she straight- 
ened up and ran on across the highway where she was struck a t  the 
eastern edge ithereof. The physical widence, including the fact that dr- 
fendant's vehicle was stopped before the rear wheel had reached thr 
child, disclosed that  defendant was not traveling a t  a n  excessiw ipwd 
and that  defendant did not depart from his proper lane of travel. H c l d :  
The evidence fa insufficient to be submitted [to the jury on the i w u ~  of 
defendant's negligence. 

APPEAL by plaintiff from Johnston, J., May 11, 1959 Civil  tern^. 
STANLY Superior Court. 

Civil action for damages on account of the permnal injury alleged 
to have resulted from t'he defendant's actionable negligence. 

The plaintiff's evidence diwlosed the following: The plaintiff sus- 
tained an injury about eight o'clock can the morning of September 21, 
1957. The accidenh occurred on U. S. Highway No. 52 near the vil- 
lage of Porter in Shnly  County. Numiber 52 is a north and south 
highway. The surface Is concrete, approximately 20 feet wide. A 
well marked center line dividss the surfwe, the east lane for north- 
bound and the west lane for mnth-bound traffic. Ah the site of the 
aooident "a tar  and gravel strip lay east of the cement portion of the 
high%-ay, the width of which varied from nothing a t  each end . . . 
to a maximum width of a b u t  four feet. Irnmediaiely next to and ad- 
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joining this strip on the east wwae an apron driveway that  led t o  a 
nearby grocery store-filling h t i m .  Shoulders flanked each side of 
the concrete, va~y ing  in width from approximately five feet to seven 
and --half feet. . . . A ohurch road entered the highway from the 
east approximately 150 feet n&h of 6he site of the oollision. . . . A 
dirt mad entered the highway from rthe west approximately two hun- 
dxed feet norbh of the site of rthe collision." There were no highway 
signs on No. 52 indicating either of thaw inrtcrsecting so&. "A high- 
way sign designating a madway inlkrsedion was displayed on the 
east side of the highway approximately 600 feet south of the site 
of the collision. To the north . . . the highway was strtight and prac- 
thally level for several hundred yards. To the wutih tihe highway 
curved ito the east, s m h i n g  lthe apex of the curve aipproximtately 600 
feet souhh. . . . At the moment of the oollision &he highway to  the 
nonth was clear md free of oncoming tr&c and hhe defendant's view 
in th& &&icm was un&&cted $or more than me-fourth mile. 
but immediately prior to the moment of the collision, &he defendant 
had met ,two vehioles proceeding in the opposite direction (south) and 
by reason thereof, the defendlarut's v i m  of the western edge of staid 
highway wm abstruoted 'cis the defend~ant rounded rthe curve in said 
hi&way. . . . At the time of the mllision U. S. Highway No. 52 was 
a muoh tmveled thoroughfare . . . the weather was clear and the high- 
way waa dry.'' 

The defendant "lefk his home ~abourt two miles south of . . . Porter 
. . . driving his Ford pickup truck in a northmly direchion on High- 
way No. 52; that. when he a p p a o h e d  the curve in the highway . . . 
he redwed bhe speed of his truck to approximately 40 miles per hour 
. . . that  the defendant met d o  vehicles proceeding in  the opposite 
direation, (south) ; that  after meeting and pas ing  the awond of said 
vehicles, the defendant observed two children on the west shouldw 
of tihe highway . . ." 

The quoted portions of the tnvo preceding paragraphs appear in the 
defendant's $mmer .  However, they were introdwed in evidence by the 
plaintiff. 

The plaintiff's evidence disclmed thah the plaintiff, then seven, and 
her older s i d r ,  10 or 11, had appmached bhe highway from the west 
on s foatparth, intending to cross ito the ohuroh an the east. They 
stopped on the west sh~ulder  of the noad about tmw or three feet 
lrbm s t b e  concrete surface. "A car o m e  by going 1~~ N o m ~ . "  
(wth) "Jud before my sister was injured I looked in bhe direchion 
of N& and Albemlarle along ~e highway. I saw a white Ford 
coming from towards Albemarle land he had pmsed us ibefare my &s- 
tar ww hit. . . . There was a pieoe of mbber lying in the road and 
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she wanted it, so she went out to get it, and she stooped over t o  pick 
i t  up and I hollered, 'Look out,' because his truck wais coming and 
she took off aomss the road, and about the time she got to the edge 
of the road it hit her." 

On cross-examin~ati~on, she testified: "A oar o m e  by going towar& 
Nomood. IL was a t  the &de of the road near where Jewel and I were 
&a.ncling. After the car wame by Jewel ran out inha the road to  pick 
up a pieee of rubber . . . When she stooped over it0 pick i t  up, I hol- 
lered, 'Look out,' . . . She took out 'acrass the road and just as @he 
got to the rig&-band side . . . the truck hit her. . . . The truck was 
over on its right-hand side of 6he rod  . . . After the car pass& it 
would have been between me and the truck. The truck didn't run 
over Jewel. The wheel did but ithe whole truck didn't." 

The medical testimony was to the effeot khat plaintiff, as a result 
of the rtccident, suffered a compound fracture of both lbnes in the 
lower right leg aind "some wbraaions over her face, forehead, and el- 
bow. . . . The little girl had very gocd rwulrts. . . . She certainly seems 
to ,be all right." 

At hhe close af plaintiff's evidence the court entered judgment of 
involuntary nonsuit. from which the plaintiff appealed. 

D. D. Smith, Morton & Williams for plaintiff, appellant. 
Kivhnrd L. Hroum. JY., fov defendant. appellee. 

HIGGINS. J. The only assignment of error presenb for reblew t#he 
sufficiency of $he evidence to survive the motion for nonsuit. I n  paes- 
ing on ithis question we must evaluate the evidence in the light most 
favorable to tihe plaintiff. Lake v.  Express Co., 249 N.C. 410, 106 S.E. 
2d 518; McFalls v. Smith, 249 N.C. 123, 105 S.E. 2d 297; Simmons v. 
Rogers, 247 N.C. 340, 100 S.E. 2d 849; Chambers v. Edney, 247 N.C. 
165, 100 S.E. 2d 343. 

We must h k e  into aecounlt the fa& &hat the pl'aintiff was a child 
seven years of age tat the time of the accident. Pavone v. Merion, 242 
N.C. 594, 89 S.E. ad 108; Sparks v. Willis, 228 N.C. 25, 44 S.E. 2d 
343. However, at the time defendant. saw, or should have seen her, she 
mas stmding in a path on the west side of ithe highway about lthree 
feet from its eurface, accompanied by an older sister, then 10 or 11. 
They were in a place of safety. The defendant admitted in his answer 
that he was acquainted with conditions on and near the scene of the 
amideat. H e  knew that  pedestrians, including children, on oocasion 
c r d  the hi&way from the west t o  the ohurch and to the store and 
filling station on the east. The scene of the accident was in a 55-mile 
speed m e  for vehicles of tihe type driven by the defendant. 
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The testimony fails t o  disclose, and the physical evidence tends to 
disprove speed. The sister of the plaintiff, the only eye-witness, said 
Jewel ran out to the cenkr of the highway immediately behind the 
vehicle going south whiah cut  off her view of the approaching pickup 
driven by the defendant. "You couldn't see until it got right a t  you." 
Xecessarily, the passing car I~kewise cut off the view of the defend- 
:mt until an instant before the coi.~acrt. The defendant's vehicle skid- 
d ~ d  the wheels a distance the plaintifl's eye-witnesls measured by 
holding up her bands about three feet apar+. One wheel only ran over 
the plaintiff before the vehicle stopped. At all '5mes the defendant's 
vehicle was in his proper lane of traffic. The plainhiff's sister testifid. 
"I don't know whether I heard any horn blow. I c d d  j u t  hear the 
wheels." Thus the evidence fails to  show the defendant had time to 
-omd his horn. 

The evidence presmts this picture: Two girls, one seyen and the 
other 10 or 11, were standing in a path on tihe west side of the high- 
way unmarked as a pliace flor pedestrians to cross, though the defend- 
ant knew that children and grownups used it for that  purpose. -4s- 
suming the defendant saw the girls, or should have seen ithem, they 
were ,&anding by the highway in a place of safety, apparently wait- 
ing for the t~affic to pass. Two cars were going south. The defendant 
was going north. ks m n  as the la& vehicle pmed going south, the 
little girl broke away f ~ o m  her sister, ran into the highway to pick 
up a mat near the center, but a t  the sister's warning she darted to 
the east or opposite side into the path of the defendant's pickup. The 
evidence indicates ,the forward movement of the vehicle stopped after 
one wheel only ran over her. The character of the injuries, a broken 
leg and abrasions of tihe $ace and elbow, though serious enough, lend 
support to bhe physical evidence the pickup was almost stopped at  
the ltime of eontact. The record fails t o  disclase evidence of speed or 
departure from the praper lane orf traffic, or to indicate the girh 
would not continue to wait until the vehicular traffic, including de- 
fenidant's pickup, had p d .  

True, the presence of children on or near the traveled portion of 
a highway whom a driver sees. or  should see, places him under ithe 
duty to  w e  due care to control the speed and movement of his ve- 
hicle m d  to keep a vigilant lookout to avoid injury. Washington v. 
Davis, 249 N.C. 65,105 S.E. 2d 202 ; Brunson v. Gainey, 245 N.C. 152, 
95 S.E. 2d 514; Pope v. Patterson, 243 N.C. 425, 90 S.E. 2d 706; 
Barnes v. Caulbourne, 240 N.C. 721, 83 S.E. 2d 898; Hawkins v. 
Simpson, 237 N.C. 155, 74 S.E. 2d 331; Hughes v. Thayer, 229 N.C. 
773, 51 S.E. 2d 488. 

Nevertheless, when a child, wi;thouh warning, darts from behind 
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another vehicle into the path of a motorist who is observing the rules 
of the road with respect to speed, cmtrol, and traffic lanes, and who 
is maintaining a proper lookout, the rmulting injury is not aotiomble. 
Butler v. Allen, 233 N.C. 484, 64 S.E. 2d 561; Bass v .  Hocutt, 221 
N.C. 218, 19 S.E. 2d 871; Kennedy v. Lookadoo, 203 N.C. 650, 166 
S.E. 752. In  such event the caulse should not be submitted to  the jury. 
Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 661; Fox v. Barlow, 206 N.C. 
66, 173 S.E. 43. 

In  hhis case the children were not on the traveled portion of the 
highway. They were apparently waibing for vehicular traffic to clear 
before attempting to  cross. The defendant saw nothing to give notice 
to the conrtrary unltil the little girl darted out from behind another 
vehicle in front of him, leaving insuEicient time to bake evasive action. 
Grant v .  Royal, 250 N.C. 366,108 8.E. 2d 627; Sparks v.  Willis, supra. 
Under the circumstances the defendant did all he was required to 
do, rthat is, to slow down and proceed with mution. Surely he was not 
required to stop oompletely so long as ;the girls remained off the hard 
surface and apparently attentive to traffic aonditiom. 

Comparison of the f a d s  in bhis icaise with those presented in Butler 
v. Allen, supra, declared by the Count to be a borderline oase, will 
serve to illustrate wherein the facts now before us fail to make out 
a case for the jury. 

For the reasons indimted, the judgment of m~npulsory nonsi~it in 
the cow% below is 

Affirmed. 

HELEN B. MOORE v. ALLEN LAXVGSTON, EXE~UTOB OF THE ESTATE OF 

GRAOE: B. NE)AL, DECEABED; ELIZABETH NEAL FRANKLIN ASD 

HUSBAND, WORTH H. FRANKLIN; NATaLIE NEIL BMMQUTST A N D  

Hnssam, GEORGE B. BLOMQUIST. 

(Filed 16 December, 1959.) 

1. Wills g 81- 
The doaninant punpose of the testatrix as gathered from the entire 

instrument, irrespeotive of the use of any particular words, is to be 
ascertained m d  given fleet, and, when necessary, atitendant circum- 
ebancea m o u n d i n g  the testatrix at the time of the executfm of the 
instrument may be resorted to in ascertaining such intent. 

Teetaitrix devised and bequeathed all of her property to her two daugh- 
ters. Thereafter she executed a codicil "this is my wish to be carried 
out in my will" that her fflater receive two hundred dollars a month for 
life from rentals, and stating that she wanted her two daughters to 
eee that this waa done. HeM: The words of the codicil are not merely 
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1)recatory but constitute a testamentary disposition of the ,property 

A bequest will be construed as a demonstrative mther than a specific 
bequest unless the intent t o  tihe eonh-ary clearly appears in ,the will, and 
the mere designation of a fund out of which a Legacy is to be srutiskl 
is not enough to make the bequest specific. 

4. Sam- Bequest held to constitute a demonstls&tive and not u specific 
legacy. 
, m e  corlicil dimted that testatrix's sister "receive from the reatals 

of my pmperty T a o  Hundred Dollars" per month for life. At the time 
of executing the codicil Wtatnix was receiving approximately $2000 
per month renbls from her propenty. Thereafter she conveyed her prop- 
erty to a rental corpo~~ation in exchange for a note of the corporation 
and ahares of stock. After the conveyance to the corporation testatrix 
exwuted a codicil which, after. making other unrelated bequests, re- 
a&med the will. Held: The fact that testatrix was receiving no ren~tals 
directly a t  the time of her death does not adeem the legacy, since the 
bequest was not a specific but a demonstrative legacy to be sa8tisfied 
out of the interest on the corporate mote and the dividends on the cor- 
porate stock and then out of d e r  available assets of the estate, it 
being apparent that twtatrix was disregarding the corporate structure. 

APPEAL by defendants from Thompson, S. J., February, 1959 As- 
signed Civil Term, WAKE Superior Cowt. 

This aotion was in~titut~ed by Helen B. Moore for the punpose of hav- 
ing the court determine and declare her rights under ltihe will of her 
sister, Grace B. Neal. This will w m  exucuted January 27, 1944: "I, 
Grace B. Neal, declare this to be my last Will and Twtamenk. 

"I give, bequeath and devise all of my property, real, personal and 
mixed to my two daughters, Eliaabeth Neal Franklin and Natalie 
Grace Neal share and share alike. 

"I designate and appoint -411en Langston as executor of my will 
to serve without bond. /B/ Grace B. Neal." 

On July 28, 1949, hhe tes$atrix executed the following codicil writ- 
ten in her own hand: 

"This is my wish to be carried out ill my will. 
"That my beloved sister, Helen C. Moore, receive from the m t a l s  

of my property Two Hundred Dollass every month as long m she 
shall live and after her death this allmance shall stop. 

"I want Natalie Neal and Eliz~abeth Neal Franklin 60 see that  bhis 
is done. 

"Also +hat grandmatherb expenses be paid as i t  mlay be necessary." 
On April 22, 1955, the testatrix executed a second codicil setting up 

a trust fund of $2,500 for Kathleen Foster to be paid at the rahe of 
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$100 per month until her death or until the fund was exh~rmted. This 
provision is not material to the question here presented. However, 
the codicil further provided: "And except insofar as said will is ex- 
pressly or by necessary impliclation changed, by this codicil I do 
hereby ratify, republish and reaffirm my said will and each and every 
part thereof." 

At the time the will was executed in 1944 the testatrix awned real 
&ate wmilsbing of her residence, the Wilmont Apantmen!b, and bhe 
ManMur Bowling Center. .4t the date the first codicil was executed 
the testatrix was receiving approximately $2,000 per month rcntal 
from the apartments and the bowling center. 

On May 20, 1954-a date subsequent to the execution of the first 
oodicil land prior to the execution of the second-the testatrix, her 
daughter, Elizabeth Neal Franklin, and Allen Langston organized a 
oonporation known as Rilmur Associates, Inc. The capitial stock of 
tlhe corporation consisted of 1,100 lshares of Class A and 8,100 shares 
of Class B stack. By deed dlated Mlay 31, 1954, the testatrix conveyed 
t#he bowling center and by deed dated November 26, 1955, she con- 
veyed Wilmont Apartmennts to the corporation. As paymmt for t l ~ c  
bowling center she received 80 shares of Class 9 and 3,400 h r e s  of 
Class B sfock. For the Wilnlont Apartments she received 1,000 shares 
of Class A a.nd 3,000 shaxes of Class B stock, and a note for $.50,000 
bearing interest at five and one-half per cent. 

The testatrix died, on April 29, 1956. At that time she held 1,070 
shares of Class -4 and 1,811 shares of Class B stock in the corporation 
and its note for $50,000 upon which $3,000 had been paid. All other 
outstanding shares of both classes were held by the daughters and 
their husbands, with the exception of 10 shares of Class A held by 
Mr. La.ngston. 

The mswer of trhe defendant6 discloses that on the date of the first 
codicil the plaintiff, sister of the tmtatrix, lived in the home of their 
mother, Mrs. Elizabeth Black. This home was purchased and sub- 
stantially paid for by funds furnished /by the testiatrix, Gracc B. Xed .  
and her husband, Dr. Paul N. Sea l ;  "that Grace B. Neal supported 
her mother in said home by paying for her food, medicine, clot.hing. 
medical a~ttendants, hospital bill., servants and nursing, and other 
necessities." 

The pllaintiff contends she is entitled to receive a legacy of $200 
per month from the date the testatrix died and that the cstalte gen~ml-  
Iy is impressed with a trust for its payment. 

The defendants oontend (1) the twtatrix already having devised 
all her property to her two daughters in fee simple, the first codicil 
wa? intended merely as an exp~eseion of a wish or advice Co the 
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two daugbtws; that t.lw words we  preoatiory a4d not mandatory, and 
the Goclicil c r e a k  no property right in the plaintiff; (2) if the oowt 
should hold the codioil oonstihted a bequest to the plaintiff, the 
legacy is specific in that it likewise provides for payment from renbls. 
In  short, the defendan& contend that paymenhs were to be made from 
the receipts from rentals and from rentals only, and there being no 
receipits from rentals, there is no fund ourt of which payment can be 
made. Therefore, the legacy is adeemed. 

The trial court "finds as a fact d as a matter of law that the 
portion of said will dwignated 'Codicil' dated July 28, 1949, ie a 
vested demfonstrative legacy; and the court further finds as a fa& and 
as a matter of law that by the telm of the @aid will ithere is impressed 
u p  the &ate o f  the said Grace B. Neal, Deceased, a trust in favor 
of the plaintiff." The court decreed "That the plaintiff shall recove]. 
. . . first from rental income of the estate, if any, and tihe balance, if 
needed,, from other assets of hhe estate, the sum of $200 each month 
f~oni  lthe datc of the death of Grace B. Neal, April 29th) 1956, until 
the plaintiff's death, . . ." The payments were to be made by the exe- 
cutor until disoharged and thereafter by Elizabeth Neal Franklin and 
Natalie Neal Blomquist who are declared trustees for the purposes 
of payment. 

The  defendant,^ excepted to the judgnlent, and appealed. 

Clora B. Holding, Harris, Poe & Cheshire, By: 14'. C. Harris, Jr., 
for plaintiff, appellee. 

Allen Langston, Fletcher & Lake, Bg: I. Beverly Idce  for defend- 
ants, appellants. 

HIGGINS, J .  In passing on this appeal, it becomes nweuuary to de- 
termine whether the first codicil was intended merely (as %he expres- 
sion of a wish or advice to bhe tmvo daughters, or whether it consti- 
tuted a valid and enforceable bequest to the plaintiff. 

At the date of the first codiicil the testatrix was receiving from the 
two rental properties approximately $2,000 per month. She conveyed 
these properties to the corporation which ehe helped to organize. In 
paylnat  she received stock in the corporation and ib note for $50,000. 
Thcl note, subject to a credit of $3,000, and a substantial block of 
stock in the corporation belonged to her a t  the time of death. Ilt does 
not appear she had other rental property. At tlhat time, the corpora- 
tion mas receiving approximately $2,000 per month rent from khe 
itpartmeltta and ,the bowling center. 

In  determining the effect of the first codicil, mrt must be had )to 
nll parte of the will, and, if necessary, to the attendant circumstiawes 



wrmunding the ;testatrix a t  the time she made it. Trust Co. v ,  Wolfe, 
245 N.C. 535, 96 S.E. 2d 690. If the words used in a will do  not of 
themselves make perfectly plain the maker's intent, the court may 
consider bhe circumstances and conditions surrounding the maker in 
order to determine the meaning. [' 'The discovery of the intent of the 
tmtator as exprassed in his mdl is the dominant and controlling ob- 
iwtive of test~amentary construction, for the intent of the testator, 
as so expressed, is his will.' Trust Co. 21. Schneider, 235 N.C. 446, 70 
q.E. 2d 578: Heycr v. Rull~rck,  210 N.C. 321, 186 S.E. 356; 'The in- 
tcnlt of the testator need not he declared in express terms.' Trust Co. 
1 ) .  Schneider, supra; Efird t i .  Efird, 23-1 N.C. 607, 68 S.E. 2d 279; 
Tntst  Co. v. Miller. 223 X.C. 1, 25 S.E. 2d 177. ',4nd greate?. regard 
i-: to  he given to the doillinant p u ~ p o ~ e  of the trstator than to thc 
use of any particular words.' Allen z'. Cameron. 181 N.C. 120, 106 
3.E. 484"; Morns 7). Mowis. 246 N.C. 314, 98 S.E. 2d 298. 

What interest, if any, did the tcstiatrix bequeath to  the plaintiff 
by hhe first codicil? "Thi.~ il my wish to he carried out in my r i l l .  
That my beloved s i~ ter ,  Helm C. Moore, receive from the rentals of 
my property $200 every month as long :is  he shall live an(] aftcr 
her deat<h this allowance ~ h d l  stop. I want Nakalie Xeal and, F1' J I Z R -  

beth Neal Franklin to see that this is done." The codicil begin* ~ i t h  
the statement that the wish is "to be carried out i n  my u d . "  (em- 
phasis added) It provides that thc $200 payment shall be terminated 
by the death of the legatee. Then follows: "I want Natdie Ncal nnd 
Elizabeth Neal Franklin to see that this i s  done." iemphasir adderll 
The bequest is of money ($200 per month) "from rentals." On thc 
date ,the codicil wsus wl.itten the testatrix was receiving $2,000 per 
month from Wilmont Apartmenk and ManMur Bowling (2mtc.r. Sub- 
sequently a corporation wias formed by the tsst&xix, one of the di~ugh- 
krs,  and Mr. Langston, their attorney. The incorportltors sclcrt~d 
Wilmur Associates. Inc., as the conporate name. It seems apl):~wnt 
the nRme came from a combination of TVil, the first syllable from the 
name of the Apartments, and MU, the Iast syllable from the namr 
of ithe Bowling Cmter. Evidmce in the record indicates other rrntfll 
property (Linooln Theatre) was c~onveyed to the corporation by tho 
daughters, for which they received corporate stock. It may be infc I i d  

that the corporation was organized for the purpose of operaking rc u t n l  
properties. There is no evidence i.t carried on any other business. 

The apartments and the bowling center returned la monthly rental 
nf $2,000, to the testatrix before the tranl~fer-to the corporation af- 
temards. I t  is not difficult to understand why the testdrix, looking 
through the veil of the corporate struature a t  the source. should con- 
birlcr thr dividends on her stock R Q  income "from rentdq." In this  
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view, even i f  the legacy should be classified as s p i f i c ,  i t  would not 
fail if within hhe contemplaiticm of the testatrix her estate had in- 
m e  "from renhls." 

However, we think the testatrix clearly intended to bequeath to 
the plaintiff not, a qmoific but a demonstrartive legacy. The gifit is 
not of rendah lbut of "Two Hundred Dollars every month as long as 
ahe shall live." The codicil provides that the bequest @hall be satis- 
fied "from rentals of my propedy." 

The distinction between specific and demmtrakive legacies is clear- 
ly pointed out in an exhaustive opinion by Adams, J., in the case of 
Shepard v. Bryan, 195 N.C. 822, 143 S.E. 835, and subsequenhly ap- 
pmed in Bost v. Morris, 202 N.C. 34, 161 S.E. 710; Heper v.  Bulluck, 
210 N.C. 321,186 S.E. 356. See also 73 A.L.R. 1250, and 64 A.L.R. 2d 
778. For the reasons pointed out in Shepard v. Bryan, the designation 
af a fund out of which the legacy is to be satisfied is not enough to 
mke the bequest specific. The tendency of Zihe courbs is is hold .that 
a bequest is not specific unless the intenit clearly appeaxs in lthe will. 

Under the authorities cited and many others to the same effeat, we 
cvnelude the bequest to t.he plaintiff constituted a demonstrative legacy 
to be &sfied fimt out of income from rental properties belonging to 
the estate, including interest from the note and dividends on ithe stock 
of Wilmur Associates, Inc. Should these prove insufficient, the re- 
mainder of the bequast may be ~ajtisfied out of other available assets 
of the estsLte. 

The judgment of the Superior Court is modifid to include in the 
1~cntal income the interest on the note of, 'and the dividends from the 
stoek in Wilmur Associates, Inc. As thus modified, the judgment of 
the Superior Court is affirmed. 

3lodific.d and affirmed. 

STA1W v. ELLIOTT CAULDER, CHARLIB C. HARRI'S, LIBA CLEATON. 

(Filed 16 December, 1959.) 

Evidence tending to show that defendants were members and leaders 
of a large group which gathered outside the gates of a mill during the 
progrew of a strike, that both defendants had rocks in their hand and 
kbat rocks and missiles were thrown at cars cawing  workers f m  the 
mill, etc. b held s d c i e n t  a to each defendant to be mbmitted to the 
jury on bhe oharge of riot. 

2. Sam+ 
.4n indictment charging that defendants did unlawfully assemble on 



N. C.] FALL TERAI, 1959. 445 

a publdc street, bearing weapons, with the mutual intenit to aid and 
&st each other against lawful authority and others who opposed $them, 
gtC., sufeciently charges an unlawful assembly colliltituting an eesential 
of ithe offense of riot. 

HIGQINS, J., took no $mrt in the considemtion or decision of this case. 

APPEAL by defendants Elliott Caulder and Clhiarlie C. Harris from 
Mallard, J., at  May 23, 1959 Special Term, of VANCE. 

Oriminal prosecution upon a bill of indiotment charging substan- 
tially the following: That Elliott Caulder, Charlie C. H'arris and Lies 
Clealton, on 12 May, 1959, with force and arms a t  and in Vance 
Counhy, unl~awfully, willfully, violently, riotously, land tumultuously, 
together with a large omwd numbering 30 or more persons, did as- 
semble and gather together upan a public lsitreet in the city of Hen- 
derson, bearing weapons consisting of pocket knives, brioks and stones, 
making loud noises and wi6h loud voices to the terror of the good citi- 
zem residing, and being so assemblecl, did then and there with the 
mutual h h t  to aid and assist each other land others aissem~bled against 
lawful authority and those who opposed them, did then and there 
v i o l d y  h w  and hurl such weapons a~ bricks and missiles at per- 
sons and automobiles, lawfully traveling upon the public street, vio- 
lently striking the same and inflicting damage thereto which con- 
tinued for a period of 15 minutes or more and did thereby unlawfully 
engage in riot against the t o m  of the statute in such case made and 
provided land against the peace and dignity of the State. 

Plea: To the charge placed in the bill of indicitment, the defend'ant.4, 
and each of them, come into open court and entered a plea of not 
guilty. 

Upon {the trial in Superior Court the State offered testimony of offi- 
cers of the city of Henderson and, Vmce Counhy tending to ehow sub- 
stantially the following: On the night of 12 May, ithis year, a strike 
wsks on a t  the Harriet South Mills. And officers lof the law, just la few 
minut- before 11 o'clock, the hour for working shift to  ohange at 
the Harriet Mill were in an automobile close to the intersection of 
Rose Street (or avenue) and Alexander Avenue, half a block from 
the mill gate. They saw defendants Harris and Oaulder. Oaulder was 
behind .the second house on the left of Rase Avenue (t~hait is, east of 
it). He was telling the officers to turn out the spot light on the oar. 
He said "Turn out that  lighf; if you don't I am going to knock it out 
and if you want to get anybody, come on over here and get them; 
turn that  light, out of my face;" he was up in the yard of the h o w .  
He went k c k  Ito +,he sidewalk. A few seconds after that the first work- 
ers' cars started coming by going ~ c s t  on Alex~ndcr Avenue: the 



workers ooming out from the mills. Officer H. U. Wlatkins testified: 
"The next thing that  I noticed Harris and Caulder doing was running 
across Rose Street * hir. Caulder and Mr. Harris ran up the street. 
and Mr. Harris said 'Come on; come on.' A crowd was following them 
and they were in tihe lead. They Fain up the sidewalk that w w  adja- 
cent ;to the stmet. About 25 or 30 people were behind him * From 
where I first saw them, they ran labourt 50 yardrs. Over that  50 yards 
Caulder arid Harris were ~unning  * ahead of the crowd and Mr. 
Harris was saying 'Come on, let's get them,' and Caulder was running 
wi6h him and said 'Run, run, tihere is no one up here.' Caulder also 
said, 'Let's get thern, come on up here and let's get them' * * * I s  
they went. hy the front of the car lights, across Rose Street, I could see 
th& Mr. Harris liad rocks in his hands and also Mr. Caulder. The 
markers were going up the street., and wc pulled on up to the inter- 
seution and turned in the direchion they were running. The workers 
from the ~lczst and going west on Alexander Avenue; they were coming 
from the mills. We got in the line of traffic with the workers and a5 
we n-ere headling .r~~est we had full view of Mr. Harris and Mr. Caulder 
on the sidewalk in our headlighk. The crowd a t  that  time was coming 
along a b u t  even with t<hc car. Ht~rris and Caulder mere a b o ~ ~ t  40 01. 
50 f& ahead of the cmwd a t  that  time. Mr. Harris got in s position 
to throw a rock when one car come by; hc had a rock in his hand: he 
did not throw a t  that  time. He repe:i;tod the same thing when the 
next car come by. He made &hat motion twice before he threw the 
rock at the cars. I saw the rock leave his hand and I heard thc rock 
hit,, and I heard one of them say, 'Damn, I did not see whic.h car it 
hit * I don't know what part of the oar it struck.' Oaulder was 
right behind Harris Caulder and Harris were m the sidewalk 
on -Alexander Avenue wcs% of Rose St'reet when Harris threw the 
rock. The mob of $people were heading west on the sidewalk behind 
then1 so to speak and we were riding along beside this mob. The mob 
was hollering and yelling 'Get them, let's get tihem.' The mob did not 
leave the sidewalk, When Harris threw the rock, Mr. Wactkins stopped 
the car right beside of him and I left, the car, rolled right out, and 
Mr. Harris saw me and ran * I chased him up the sidevalk * * 
I caughh him * and he said: 'I am not going ko run any more.' I 
placed him under arrest." 

Officer Raynor testified: "I know Lizzie Cleaton; I saw her that 
night. We came up Rose Street approaching the area of the mill. Offi- 
rere Reaves, BobbiZ;t, Ellis and Alvin Byrd were with me Officer 
Reavee w a ~  driving. As we approached we never did stop on Rose 
Street,; as we were coming out of Fbse Street into Alexander Avenue. 
Elliott Caulder oame d m  the sidewalk He was a t  the edge of the 
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sidewalk la~~ if he would stop over into Rose Street and he made the 
remark that 'Here is these damn yellow bellied scabs, if I had my 
gun I would kill every damn one of  them.' He was looking ah m. He 
was close enough to  us that  he could have touched our car at that 
time. Me land Officer Bobbitit got out and arrested him and put him 
in ibhe police om. By that time Mm. Cleaton and, I would say, 35 more 
people ganged up there a t  the car. Lizzie Cleaton was in the mob. A A ~  
she walked up she said, 'Get bhem damn (scab setters.' She ac;tually 
called me by name. * * When I first recognized her she came down 
the ~ i d e w d k  up to the var with the mab of  people. She was dawn in 
the front of hhem coming down." Later Raynor testified: "Lizzie 
Cleaton was hollering 'Get them, let's get them.' The hollering l e s t 4  
for several minutes." 

And J. B. Bobbia, a police officer, testified: "I also saw Lizzie Clea- 
h n  there. She was up ah the front of the crowd. It was ah this time 
td1a.t Mrs. Cleaton oursed Officer Raynor and said thfat we were all 
s. 0. h. + The whole group w w  pretty excited." 

On cross-examinahion Officer Bobbitt testified as follows: "Lizzie 
Cleatm wasn't a r w M  bhat night, + When I saw her that  night 
she was abouh 10 feet back of Caulder in la group of people. + + + I 
never heard Lizzie Cleaton say anything until we had put Caulder in 
the oar. I didn't see 'any of the defendanbs do anything, but I heard 
her say, 'Get your guns and shoot them', + + * she was just urging 
the people to get us." 

The case was submitted to the j u r y  u p n  the evidence offered by 
the State, and that offered by the defendan&, under the charge of tht ,  
court. 

Verdict: Thc jury, for their verdict, say aa t o  each of the three de- 
fendants guilty of t,he crime of riot a+s charged in the bill of indict- 
ment. 

Judgment: (1) As ta defendant Elliott Caulder- Confinement in 
the common jail of Vance County for a period of eight (8) months, and 
assigned to work under the supervision of the State Prison Department. 

(2) As to defendant Charlie C. Htarris- Confinement in the com- 
mon jail of Vance County for a period of twelve (12) months and as- 
signed h work under the supervieion of the SZlate Prison Department 

Appeal to Supreme Count by defendant Blliott Caulder and by de- 
fendant, Charlie C. Harris is noted in open court,- assigning error. 

Attorney General Seawell, -4ssistant Attorney General Rruton for 
the State. 

W. M. Nicholson, James B. Ledford, I,. Glen Ledford, James J. 
Rclndleman for defendant appellants. 
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WINBORNE, C. J. Appellank &,ate in their brief only one question 
as being involved on this appeal. Thart is: Did the itrilal court err in 
denying .the defendants' motion for judgmant as of nonsuit as  to each 
of them at  the close of the Strvte1s evidence and renewed at the close 
of d l  the evidence. EXIocepticm No. 1. 

I n  this connection i t  is noted that  the bills of indictmeat in case 
No. 364, S. v. Moseley, et al, ante, 285, land in case NO. 365, S. v. 
Rose, et al., ante, 281, charge the same offense, riot, as that  charged 
against defendants in case in hand, No. 361, S. v. Caulder, et al, and. 
hence, the same principles of law lare 'applicable in all three aasss. And 
applying these principles in the instant ome, the evidence here offered, 
taken in the l i g h  most ffavoraible to rthe St~te,  is abundantly sufficient 
to take rthe aase to the jury and to  auppwt the verdiclt of guilty rend- 
ered as to appellants. 

Moreover, in t h i ~  Court eaoh of defendtant appellants files a mo- 
tion in arrest of judgment entered as t o  him in this cause, No. 361. 
for that the Bill of Indrictmenh upon whiclh the defendants were tried 
is fartally defeotive for the reason rthat i t  fails t o  laver that  the group 
of parsone, of which hhe defendante were allegedly members, unlav- 
fully assembled, and therefore fails to allege an essential element of 
the crime of engaging in a riot. Like motions were filed in No. 365. 
S. v. Rose, et nl, ante, 281 and there, after full consideration, the motion 
was denied. And, too, in No. 364, 8. v.  Moseley, et d, ante, 285, like 
motion was entered and, upon authority of S. v .  Rose, supra, was de- 
nied. Now, here, i t  appearing &hat rthe bills of indictment in the three 
aasea are identical in %uMmw, bhe motion here is denied upon 
authority of the decisions there. 

Therefore, in the judgment from -which nppeal is taken there is 
No error. 

HIWINS, J., took no pant* in  the eonsideration or decision of this caw. 

EnNA VIRGINIA JOHNSON Y. MYTOLDNE GRAYE. 

(Filed 16 December. I Mn. ) 

1. contracts !j Sl- 
A third partg who, aotlng without j~stificat~on and not in the legiti- 

mate exercise of his own rights, induces one contracting party not to 
enter insto or renew a contract with the other conlmotdng party, ma7 
be held liable by either of the contracting parties for the malicious in- 
tderence with his contractual rights. 
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2. Oontracta 9 32: Master and &emant Q 18: Libel and Slander Q 1- 
Allegations to the effect that  defendant school principal maliciously 

by false charges reflecting upon plaintiff's professional efficiency and 
chmoter procured plaintiff's discharge by the school board and pre- 
vented the  renewal of her oontmct a s  a teacher, relate to  a cause of 
action for malicious interference with plaintiff's contractual nights. 
governed by the thse+yeas statute, G.P. 1-52(5), and not a cause of 
aation for libel and slander, and the court should h a r e  overruled de- 
fendant's motion to dismiss on ~tbe ground that the record disclosed that 
the action was for libel or slander brought more than one w a r  after 
the alleged defamation. G.S. 1-54, G.S. 1-65, 

3. Pleadings Q I S -  
A demurrer which fails to distinctly specify the grounds of objection 

may be disregarded. G.S. 1-128. 

When a demurrer is sustained the actiou should be dismissed only if 
the allegations in the complaint afHm8tively show (that plaintiff has  no 
muse of action against defendant. 

5. Pleadings Q 16- 
A demurrer tm a defective strltement of a good cause of action comes 

too late after answer. 

APPEAL by plaintifl' irom ('rissrna,~, J., February 16, 1959 Civil 
Term, of GUILFORD (High Point Division). 

Civil aotion ho recover dam~ages on account of the termination of 
pl~ailutiff's contract with the High Point Sohaol Board, and on account 
af its failure to renew such conkract, allegedly c~ansed by defendant's 
wmngful conduct as set forth in the complaint. 

I n  substance, plaintiff alleged: Pllaintiff had been a teacher in the 
Firview Street Sohool in High Point, North Carolina, during the 
period 1944-1956, doing satisfactory work. On or about April 22, 1956, 
defendant, who was then principal of said sohool, made falm charges 
against plaintiff, including seven yecifioally set forth, to the superin- 
tendent of $he High Point City Schools. These false charges: (1) re- 
fleotecl "directly and unequivorally upon plaintiff's professional effi- 
ciency, ability, chamctrr and attitude"; (2)  were lnacltt maliciously. 
"in a spirit of vindichiveness," for the l1unjustifia,b1e and unlawful 
purpose of having said plaintiff's contract with the High Point School 
Board terminated and for the further purpose of having said plain- 
tiff's renewal contract denied :md refused": ( 3 )  "wrrr niatrrial in 
forcing plaintiff's discharge and preventing a renewal of her contrr)ct 
ilis 'a teacher in said City School District." 

Answering, defendant denied the alleged wrongful conduct and, by 
way of further answer, set up certain pleas in bar. She pleaded, inter 
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alia, in bar of pl~aintiff's action the six months statute of limitation 
applioable ito aotiws for sl~ander, G.S. 1-55, and the one year statute 
of limitahion applilcable to actiom for libel, G.S. 1-54, awerting "That 
bhe muse of action (alleged by the plaintiff, if any, is a muse of action 
for s l a h r  or libel." 

Thereafter, defendmt filed a motion to dismiss plaintiff's action on 
the ground that i t  w w  barred 'by said statutes of limitation. She 
based her motion to  dismiss on these propositions: (1) As shown by 
tihe m r d ,  this adlion wm commenced July 19, 1958. (2) As shown by 
plaintiff's admission, she was not under disability when her cause of 
aotion (accrued (G.S. 1-17, G.S. 1-20), and no facts existed %hatt would 
toll the running of ithe applioable ~stEutute of limi~tation. (3) As shown 
by 6he ~aomplaint, the  cause of action, if any, alleged by plaintiff is 
for dander or libel. 

T'he wurt ,   allowing def endlant's said motion, entered judgment dis- 
missing Dhe action. Tlhe judgment recites, inter aliu: "and counsel 
for plaintiff having admiltted in open court bhat the plaintiff was 
suffering (from no disability which would toll the Statute of Limita- 
tiom and lthat there were no other extraneous facts which ~ o u l d  toll 
the Strutub of Limitations . . ." 

Plaintiff excepted ,to said judgment and appealed. 

J .  Kenneth Lee for plaintiff, appellant. 
James B. Lovelace for defendant, appellee. 

BOBBITT, J .  Plaintiff's action was dismimed on the ground that it 
apl>eam iafirmatively, upon the rword, admission and complaint, that 
i t  barred by ihhe sbatutas of Ilimitation relating to slander and libel. 

The gravamen of the cause of slation alleged by plaintiff is defend- 
antb alleged malicious interference ~ i t h  plaintiff's contractual re- 
lahions wiOh rthe High Point Sahool Board. Plaintiff, in her complaint, 
does not use the words "slander," "libel" or "defamatory." She al- 
leges the false stetemenk of April 22, 19.56, as overt a d s  to induce 
the High Point Schoul Bowd to terminate plaintiff's rontmot and to 
refwe a renewal thereof. 

Whether plaintiff could have based an action for slander or libel 
upon the alleged f a l e  statemenhs of April 22, 1956, is beside tdhe point. 
She did not elect to do so. The gist of her action is that  defendant 
wrongfully and maliciously causedr her t o  lose her employment; and 
trhe alleged false statements af April 22, 1956, w e  alleged as the means 
d by defendant to acwmplish her unlawful design. Strollo v. Jersey 
C e n t d  Power & Light Co.,  20 N.J. Misc. 217'26 A. 2d 559; Sheppard 
v. Coopers' Incorporated, 156 NY.S. 2d 391. "If defamation i6 the 
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means employed, the &ion i~ not one for libel or slander, but for 
the common-law w m g  of malioious interference with contractual 
righte. The means used do not change the nature of rthe cause of 
sudion." Chilton v .  Oklahoma Tire & Supply Co. (Oklahoma), 67 P. 
2d 27, and mes cited. 

"A party to a contract, whether of employment or otherwise, has 
a right of wtilon against a person who bas procured a breaiclh of euah 
contraat by the other party thereto otrherwise than in the legitim&e 
exercise of his own righb, and wilthiout justification." 30 Am. Jur., 
Intarfercnce § 21. The essential elements of this torh are set forth by 
Parker, J. ,  in Childress v .  Abeles, 240 N.C. 667, 84 S.E. 2d 176. 

"It is generally held that the ac~t of m~aliciously indu.cing a person 
nat to enter into a conrtraot with a tihird person, which he would dher- 
wise have entered into, is adionable if damages rasult, although there 
is some authority to the conrtrary." 30 Am. Jur., Interference § 38. 
The cases cited in support of the majority rule include Colernan 21. 

Whi.$nant, 225 N.C. 494, 35 S.E. 2d 647. Also, see Bohannon v .  Trust 
Co., 210 N.C. 679, 188 S.E. 390, and c a m  cited rtherein, and Annda- 
tion: "Liability for preventing one from making specific c~nt~ract ,"  
99 A.L.R. 12. 

Defendmart's motion to dismiw does not undertake to  ~ e c i f i y  where- 
in rthe compl~ainh fails t o  allege fa& sufficient to c d u t e  a clause 
of action for mslicioua interference wibh ppbaintiff's contractual rela- 
tiom witih the High Poinrt School Board, the [basis on which plaintiff 
seeks t o  recover. Nor does the judgment of dismissal so specify. Each 
wba ins  lthe simple cwertion that  plaintiff's cause of action is for 
slander or libel. 

In hhis novel procedural setting, the view most favorable b de- 
fendlant is that  the motion b dismiss, in respect of this feature of the 
case, s h u I d  be itreated as a demurrer to the conqdaint for failure t o  
state fads sufficient to conlstituhe a cause of action for malicious in- 
terference with plaintiff's contra~~tual  relations wirth the High Point 
School Board. Elam v .  Barnes, 110 N.C. 73, 14 S.E. 621. When so 
considered, the following rules are a w i t e .  

1. "The demurrer must distinctly specify the grounds of ab~ection 
to the wmplaint, or it may be disregarded." G.S. 1-128; Duke 21 

Campbell, 233 N.C. 262, 63 S.E. 2d 555, and cases cited. The sub- 
stantial reasons underlying this statutory provision are stated in 
Love v. Commissioners, 64 N.C. 706, and in Elam v. Barnes, supra. 

2. "When a demurrer is suekained, the action will be then dismissed 
only if .the allegations of the compl~aint affirmatively disclose a de- 
fedive c a w  af action, that  is, that plaintiff has no cause of mtion 



wainst the defendant." Lumber Co. v. Pamlico County, 250 N.C. 681, 
685, 110 S.D. 2d 278, and awes cited. 

3!'A demurrer to a defective stheinent of a good cause of action 
comes too late after answer." Davis v. Rhodes, 231 N.C. 71, 74, 56 
S.E. 2d 43; McInhosh, Nbrth Carolina Practice and Procedure, 8 443. 

The oourt below should have overruled (disregarded) defendant's 
motion {to di(siniss on duxount af defendantk failure to ~pecify where- 
in she contended the wmplainrt failed to (allege facts sufficient to con- 
stitute a cause of action for inalicious interference with plaintiffs con- 
tractual relations with the High Point School Board. Indeed, the brief 
filed by defendant in this Court does not undentake to specify m y  
d&ciency iln plaintiffb allegations in (respeclt of wch cause af action. 

We we not disposed ito examine the complaint critioally wi%h hhe 
view of determining whether plainhiff's statement of a good cause of 
adicm is in any respect defective. Indeed, if the allegations are de- 
feutive in any particular, it would be of no avail to  defendant in re- 
lation .to her motion to dismiss. Suffice to gay, .trhe allegations of the 
complaint do not affirmatively disclose that plaintiff has no oaiuse of 
aotwn lagainst defendant for malicious initerference with her contrac- 
tual rela~tions with the High Point Soh~ool Baard; and, (as to such 
cewe of action, the three year .statute of limitation is applirablr. G.S. 
1-52 (5). 

For rthe reasons stated, the judgment dimissing plaintiff'. nction 
is reversed. 

Revensed. 

HERBERT D. BRAUPF, (DECEASED), MRS. H. L). BRAUFF, EX.L..UI.TKIX, 
P E ~ I O B E R  v. THE (30ULS'SIONEX OF REVIDNUE O F  THE STATE 
O F  NORTH GAROLINA, IN THE ~ T T E R  OF THE ASSESSMENT OF TAYES 
BY THE STATE O F  NORTH 0 . 4 ~ 0 ~ 1 ~ ~  FOP. THE ISC'O\lK YEAR l%3. 

( Filed 16 December, 1959. \ 

1. Tsration Q 29- 
Before a n  assesslntmt of additional inealnr tax by the C:onlmimioner 

of Revenue can become final i t  is required that  notice be given to the 
taxpayer and that  he h a r e  a n  appor tun i t~  to be heard on the validiw 
of the additional assessment. 

3. Administrative Laws g 3- 
While adm,inistzative bodies a r e  not required to adhere strictly to pro- 

c d u r a l  rules, (they cannot make a ruling adversely affecting the rights 
of a particular person without affording such person notice and an op- 
portunity to be heard as required by due process of law. 
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8. Taxation Q 89- 
Phe Oommissioner of Bevenue was a party to proceedings in which 

letters testamenhry to ( ~ e  nonresident widow of the deceased taxpayer 
were revoked and an ancllilary a h h i ~ t r a t o r  c~t.a. wrts appointed. There- 
a&er notice of additional assessment of income tax for a pamticular year 

the estate was sent to the widow as executrix. Held: The Com- 
missioner of Revenue was charged with notice that the widow had no 
aathionity to aot for the estate in Nbrth Carolina and, therefore, the 
n&kx to the widow is insufficient to support the additional assessment 
against the estate. 

a. Execnt.ors and Administrators 8 & 
A foreign executor or admbistrabr has no authority to act for the 

abate in North OaroLina, but all actibns and i p m e d i w s  must be brought 
against and can be defended only by an ancillam admlniatrator ap- 
pointed here. 

APPEAL by petitioner from Williams, J., April. 1959 Second Rcgulwl* 
Term, WAKE Superior C/ount. 

This proceeding originated before the S h t e  Department of Rel-cnue 
upon the following: 

"NOTICE OF TAX ASSESSMENT 
DATE March 13, 1957 
"To Mr. Herbert D. Brauff (Deceased)- 

Mrs. H. D. Brauff, Exdrx. 
"Address: Wilson, N. C. 
"You are hereby notified that an assessmen% for income tiax and 
inter& is made against you as of this date in the amount indi- 
cated below as resultt of examination of po1w income tax return 
filed for hhe following year: 

YEAR AMOUNT 
1953 $1178.09 

"This assessment is made pursuant to Section 105-241.1 of the 
General Stat.utc4 of Nol*th Carolina, which provides in part as 
f;ollows : 
"'Any taxptiyer fccling aggrieved by such assessment shall be 
entitled to a hearing before the Commissioner of Revenue upon 
making 'applioation therefor in writing within thirty days after 
the receipt of notice of assessment. If no appliaation for a hearing 
is made within thirty days after notice of assessment is given, 
the assessment shall be final and oonclusive.' 

E U G m  G. SHAW, COMMISSIONER 
By: W. H. Griffin, Director 

Individual Income Tax Division." 
The foregoing notice was addressed to the petitioner, Wilson, North 
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-- 
RIWITF I.. 'COYMISSIOSEKR OF REVESI-E. 

Qarolinla, and was forwarded to her at her home address in Pennsyl- 
mnia. She received it in due course of the mails. 

To this notice the l,etitionw, t h ~ u g h  her attorney, made the fol- 
lowing reply : 

"Dear Sir: 
"Mrs. Laura E. Bruuff, Executrix of the E ~ t a t e  of Herbert D. 
Brauff in the Commonwealth of Pennsylvania, has received from 
you a Notice of Tax ,4ssessment in the sum of $1,178.09, for ad- 
ditional Income Tax for the year 1953. 
"A hearing is requested for the @ole purpose of making this spe- 
cial appearance, expressly reserving all other rights under North 
Carolina General Statutes Seation 305-160 pending disposition 
of this motion. 
"The executrix above named, appearing specially through her at- 
torney in the above entitled action for the purpose of this motion. 
and for no other purpose, moves that the attempted service of 
notice of tax assessment on this defendant be set aside, and the 
assessment abated, on the following grounds: 
"The defendant is not the executrix of the Eshte of Herbert D. 
Brauff in hhe Sitate of North Carolina, North Oaxolina Letters 
Testamentary having been revoked on February 8, 1957, in the 
Superior Court of Wilson County before t.he Clerk, at which time 
%M M. Wiley was appointed as Ancillary Administnator C. 
T.A. under ithe will of Herbert D. Hrauff, deceased. At the time 
of revooahion of lthe Letters Testamtmtary, this Notice of Assass- 
ment was not pending so as to invoke the provisions of N o t h  
Carolina General St~atutes, Section 28-181. Under the provisions 
of G.S. 28-176 the defendant executrix in the Commonwealth of 
Pennsylvania was not the proper party against whom the assess- 
ment should be made. (Cannon v. Cannon, 228 N.C. 211)." 

Within the time permitted (30 days) the petitioner entered, or at- 
tempted t o  enter, a special appearance hefore the Commissioner and 
moved to vaoate the notice and the praposed tax assessment upon the 
p u n &  she was not the proper party to  receive the notice and repre- 
sent, the eskak.  She had been removed as executrix in North Carolinn 
Mr. Itobert M. MTiley was the dilly appointed and noting a n . c i l l a ~  ad- 
ministrator. 

The parties stipulated! : 
"1. An order signed by the Clerk of Superior Court of Wilson 

Oounty on April 26, 1956, allowing Eugene G. Shaw, Commissioner 
of Revenue of the Stah of Nonth Garolina 'to intervene in (the) pro- 
ceeding and to file such petitions or motions . . . as he may be ad- 
v*.' " 
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"2. An order signed (by rthe Clerk of Superior Court in Wilson Gun- 
ty on February 8, 1957, revoking letters testamentiary to Laura S. 
B r a d ,  and appointing Robert M. Wiley an ancillary adininibtl'ator 
c.f.a. of rthe &ate of H. D. Brauff." 

The Commissimer held the notice of assessment to Mrs. Bm&, ithe 
petitioner, wais in accordance with the provisions of G.S. 105-241.1 and 
refused to dismiss or vacate the ndice or abate the assesrsinent. On 
appeal, the Tax Review Board affirmed the deoision of .the Commis- 
sioner. Upon ,petition for review, the oause was heard in bhe Superior 
Cow of Wake County before Judge Williams who entered judgment 
dismissing the appeal a t  the cost of the petitioner. To this judgment 
she ex+ land appealed. 

John Webb, Franlc P. Meadows, Jr., for petitioner, appellant. 
Malcolm B. Seawell, Attorney General, Luci2ls W .  Pullen, Assistant 

-4ttorney General for the State. 

HIWINB, J. The record discloses that Herbert D. Brauff died in 
Richmond, Virginia, on June 15, 1955. His will was executed in Wil- 
m County on April 9, 1953. Laura Brauff, wife of the ~Msj tor ,  a 
resident of Vandergrift, Pennsylvania, was named executrix. A con- 
troversy amse as to  whether the testator wais a resident of Norith 
Carolina lor of Pennsylvania. He owned extensive prolpenty in both 
&terJ. The executrix p~obrtted the will in, and received letters itesta- 
meTlrtrary from the probate court in Vandergrift, Pennsylvania. On 
July 6, 1956, Mrs. Brauff crbt~ained letters testamentary from the 
Clerk Superior Court in Wilson Count>y and osecutctl a bond for the 
faithful discharge of her duties. 

At the time of appointment Mrs. Brauff did n d  drsignate a process 
agent in North Carolina as required by G.S. 28-186. For failure to ap- 
point a process agent and to file an inventory in Wilson County, thc 
Clerk Superior Court, by praper citation, direcitedl Mrs. Brauff to ap- 
pear and show cause why her letters testjamentary in North Carolina 
should not be revoked. On April 26, 1956, Revenue Commis~ion~r Eu- 
gene Shaw intervened and made himself a party to the removal pro- 
ceeding. On February 8, 1957, the Clerk Superior Cou1.t of Wilaon 
County entered :in order revoking the letters testamentary thereto- 
fore i m e d  to Mr.. Laura Brauff and appointed Rob& M. Wiley an- 
oillary administrator c.t.la. af the Brauff edate. The Revenue Com- 
missioner of North Carolina, therefore, having intervened and made 
himself a party to the proceeding in which Mrs. Brauff wais removed 
and Mr. Wiley was appointed administrahor c.t.a., was charged with 
notice that Mrs. Brauff had no power to a& further for the aetate in 



North Carolina, and that  Mr. Wiley, the ancillary administrator, alone 
wlm authorized ito represent the estate here. Thr  Commissioner's as- 
sessment notioe should have been sent k~ him. 

The record recites: "Pursuant to the provisions of G.S. 105-241.1 
,an assessment of additional income taxes and interwt was made against 
Henbert D. Brauff, deceased, on April 2, 1957, and on that  d&e a no- 
tice rthereof wais transmitted to  Robert M. Wiley, Administrator c.t.8. 
of .the Estate of said decedent." At no time has Robert M. Wiley, Ad- 
ministrator c.t.a., been a party to this proceeding. We are not, therc- 
fare, odled upon to d e k m i n e  the effeat of notice, if any, to him. Mrs 
Laura Brauff, executrix, and the Commissioner of Revenue are t h c  
only parties t o  this proceeding or to this appeal. 

A tax assessment of the type here involved is :t somewhat sum- 
mary prooeeding. However, before an assessment becomas final, notice 
is required to the end that hhe taxpayer may have opportunity to be 
heard on the validity of the assessment. While administrative bodirs 
are not required to adhere striotly to procedural rules, rievertheles~ 
those whose rights are adversely affected are entihlcxl to inskt on com- 
pliance with the requirement of due process of law. Shields v. Utah 
Idaho Central R.R., 305 US. 177; Interstate Commerce Comm. z.. 
L & N R.R.! 227 U.S. 88. See the many cases there cited. Due process 
requires notice. 

The Commiirsioner of Kcvcnue sought to levy :iddiltional incomc 
taxes against the estate of Herbert D. Brauff, deceased. It was his 
duty to give the notice required to someone olothed with )authority to 
represent the estate landl to contest the validity of the proposed assess- 
ment. On March 13, 1957, the petitioner was without authoritv to 
represent the Brauff %tatt> in North Carolina. 

G.S. 28-176 provides: "All actions and proceedings brought by 01 

against executors, adminidrators or collectors upon any oause of 
aotiion or right to which the estate is the real party in interest, must 
be brought by or against* them in their representative capacity." In 
construing the statute this Churt, in t h e  case of Cannon v. Cannon. 
228 N.C. 211, 45 S.E. 2d 34, held: "But we have no statutory authori- 
ty which authorizes a foreign executor or administrator to came into 
our courts and prosecute or defend an action in his representative 
cwacity. . . . Ordinarily whcm an eetat,e administered in a probate 
count of another State . . . cuction . . . cannot be mcaintained in our 
oouds except by . . . lancillaly administrator of such estate . . ." The 
Cannon case involves "an &ion in court." However, the ~ t a t u t e  em- 
braces "proceedings" upon a cause of action or "right." In  such pro- 
ceeding the foreign executrix, Mrs. Brauff, could, not defend. Mr. 
Wiley, the ancillary ndministrat,or, alone co~ild defend. In  such case 
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the law required notice to Mr. Wiley. Under the circuxnstances, the 
notice to Mrs. Brauff, Executrix, given by thc North Carolina Com- 
missioner of Revenue by letter dated March 13, 1957, was insufficient 
notice to the estate upon which to predicate the assessment of income 
taxes for  the year 1953. 

In the view we take of this proceeding, i t  is immaterial whether the 
petitioner oould enter a special appearance before lthe Commi&oner. 
the Tax Review Board, or the Superior C.ount. As a foreign executrix 
aoting under .the Probate Court of Pennsylvania she had no right or 
auhhority (to act for the estate in North Carolina. Cannon 2). Cannon, 
supra. 

The North Carolinfa Revenue Commieeioner in the first instance, 
the Tax Review Board, and 6he Superior Court of Wake County suc- 
cessively, were in error in holding that notice to thc petitioner was 
sufficient to support the assessment. 

The judgment of the Superior Court of Wake County is 
Reversed. 

MRS. EULA CUTHBEELTSON v. ROBERT BUR?\ON, DEFENDANT, A N D  

EXCELL R. CUTHBERTSON, ADDITIONAL DEFENDANT. 

(Filed 16 December, 1959.) 

1.  Compromise and Settlement: Courta 5 9-- One Superior Court judge 
has n o  authority to review a Anal order  of another. 

Plaintie and the original defendant reached a eorapromise which was 
approved by the court by order authorizing and directing the original 
defendant to pay a stipulated sum to plaintm in full settlement of her 
claim but without prejudice to the nights of the original defendant to 
maintain his cross-a&ion against the additional defendant for contribu 
tion, the additional defendant being rejpresenbd when the order was en- 
Lered. Thereafter the additional defendant was permibted to file answer 
alleging the compromise and  release of the  original defendant and as- 
serting t b t  s w h  release of his joint tortfeasor released him, and later 
moved that  the cross-action of the original defendant against him be 
dismissed. Held: The motion to dismiss was properly denied, since one 
Superior Court judge is withouk authority t o  review and vacate final 
orders entered in the cause by another {Superior Court judge. 

Hrca~ruu, J., took no part  in lbhe considel-ation or decision of this case. 

.%PPEAL by additional defendant Excel1 12. Cuthbertson from 
. ~ o I . E ) .  5. J., April 6. l!tt59 Slwial Term, of ~IECKLENBURG. 

In  February 1955 plaintiff sued Robert Burton ho r m v e r  the sum 
of $10,000 for personal injuries resulking from a collision between an 
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mtmmbile operated by her husband, Excel1 R. Cuthbertson, and an 
automobile operated by defendant Burton. She alleged @he wm a pas- 
senger in the car operated by her husband; and the collision was 
oaused by the negligence of Burhon. 

In May 1955 Burton moved to  make Excel1 R. Cuthbertson, an 
awertedl join+, toritfeamr, a party defendant, in accord with tihe privil- 
ege granlted by G.S. 1-240. The motion was allowed. Process issued 
for and wae mved on Excel1 R. Cuthbertson. Burton answered plain- 
tiff's complaint and in his answer aisserted his cross-action against 
Exoell R. Cuhh~bertson, alleging that  ehe additional defendant was 
negligent and, h a t  his negligence concurred with Burton's negligence 
in causing the collision and resulting damages to plaintiff. The addi- 
;tio~aJ defendant mswered on 6 June 1955. He denied negligence caus- 
ing ithe collision, asserting bhak the oollision resulted solely from the 
negligence of Burton. In  addition to denying negl~igence, he agserted 
a c o u n ~ c l a i m  against Burton for diamage alleged to  have been caused 
by Blurton +o the additional defendant's automobile. 
The muse came on for trial d $he October 1956 Term of Mecklen- 

burg. On 31 Oatolber 1956 m d  during the course of the trial, counsel 
for Burton repented to the court that  he had discussed wikh counsel 
for the additional defendant settlement, by Burton of plaintiff's claim 
without prejudice to Bunton's right to  continue hie aotion against the 
addikional dofendant for contri1bu6ionl that plaintiff had indicated a 
willingness t o  accept $1,800 in settlement, of her claim against de- 
fendant, and that defendant Burton was prepared to pay said sum 
on condirtion tbah the settlemenit be approved by the court without, 
pr&dice ito the rights of defendant Burton to pursue his claim for con- 
tribution lagainst defendant Cuthbert8ori and on condition that the 
aame remain on ;the civil i'ssue docket for &at purpose, 

Thereupon the court entered an order ~eciting: "The Court being 
of &he opinion +hlat such a settlement wiihout prejudice and retention 
of hhe aause for the determination of the rights of the defend~ants be- 
tween ithemelves would be in the interest of justicc and offer a fair 
method of adjudi.c~ating the rights of the d4efendiants and that  such 
adion should be taken under and by direction af the Count, and a t  the 
discretion of the Count; I T  IS THEREFORE ORDERED AND AD- 
JUDGED; 1. The defendant Robert Burton is authorized and direct- 
ed ho pay to ithe plsaintiff Mrs. Eula Cuthberteon ithe sum of $1800.00" 
whioh would constitute full settlement of her claim, which payment 
would be witih~out prejudice t o  the rights of defendant Burtion to main- 
tain h k  aadian against the additional deftmdant amd without prejudice 
to the of additional defendant to maintain his counterclaim for 
d w r n ~ a ~  to his automobile. The additional defendmt was represented 
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when the order referred to was entered. He excepted to the findings of 
fact made by the court and to  t h m  parts of the order direclting tihat 
the cause remain on the civil issue docket for trial of the issues raiwd 
in the pleadings filed lby defendants Burton and CuthberLwn. 

On 9 N'ovember 1956 defendant Cuthbertson moved that he be per- 
mitted to file amendment to his answer so as to allege an additional 
dtefense which had arisen since the filing of his original answer. Thr* 
amendment was designakl ais s second and further defensc. It states 
that defendant Burton had paid to plaintiff the sum of $1,800 which 
had been  accepted by plaintiff in full settlement and satisfaction of 
all claims as set out in the complaint, and pursuant to such sebtIe- 
ina t  plaintiff has executed a releme releasing Burton. Additional dc- 
fendant averred this release executed by plaintiff to one of the alleged 
tol.tfeasors released all. 

In September 1958 Judge Fronoberger, presiding over the courts 
of Mecklenburg, permitted additioncal defendant t o  file the proposed 
amendment. At the Mlarch Term 1959 additional defendant moved 
before Judge Sharp for judgment dimmissing defendant Burton's action 
against him for the r e w n s  assigned in his answer a s  amended. Judgc. 
Shmp denied the motion and additional defendant appealed. 

Kennedy, Covington, Lobdell & Hickman f o ~  additional defendant, 
appellant. 

John H. Small for defendant, appellee. 

RODMAN, J .  Judge Sharp oorrectly refused to allow the motion of 
additional defendant. The amended answer asserts an affirmative de- 
fmse requiring proof. Burton has nat by demurrer challenged the as- 
s e d  defense and thereby admitted the facts alleged. The amended 
anmer merely pleads the a+serted release and not !the order or judg- 
ment punsumt ito which the release was executed. Judge Huskins 
both authorized and directed payment of $1,800 and acceptance of a 
release. The scope and effect of Judge Huskins' order can only he de- 
termined when that is properly before us. 

Judge Sharp was without authority to review and vacate orders 
or judgnenb, nat merely interlocutory, entered in the cause by andher 
judge of bhe Superior Court. Topping v. Board of Education, 249 N. 
C. 291, 106 S.E. 26 502; Neighbors v. hTeighbors, 236 N.C. 531, 73 
S.E. 2d 153; Davis v. Land Bank, 217 N.C. 145, 7 S.E. 2d 373. The  
court properly r e f u d  to allow the motion of additional defendant. 

Affirmed. 

HIGGINS, J., took no part in the consi&ration or decision of hhis case. 
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S'I'A'I'E r. EDWIN WENFLIGH AND -ON BUJAN. 

(Filed 16 December, 1959.) 

1. Criminal Law 8 189: Robbery g 3- 
In a prosecution for robbery with flrearms or other dangerous weapon 

it is  e m  for ,the court to fail ttro submit to the jury the question of de- 
fendant's guilt of the lesser offenses of common law robbery, assault 
with a deadly weapon m h p l e  assault when there is testimony tend- 
ing to &ow defendant's guilt of these lerqser offenses. 

APPEAL by defendants from Burgwyn, E. J., July 1959 Criminal 
Term, of MECKLENRUHG. 

Defendants were tried upon a ;bill of indidment charging them with 
the violation of G.S. 14-87, entihled "Robbery with firearms or other 
dangerous weapons." The jury returned la verdict of "Guilrty of Armed 
Rorbbery" las to  each defendant. 

From judgment irrrposing prison sent.ences b t i h  deftnd'ants appealed 
and tisigned errors. 

Attorney General Seazcell and Assistant Attorney General Hoopar 
for the State. 

Lkwellyn & McKenzie for defendants, a.ppe1bnn.t~. 

PER CURIAM. 111 effect thc trial judge instructed the jury that, as 
to emh defendant, i t  should return one of t.wo verdicts, guilty a? 
oharged in .the #bill of indictment or  not guilty. ". . . (1)n a prosecu- 
tion for robbery wikh firearms, (or other dangerous wmpons) an ac- 
cused may be acquitted of the major oharge and convicted of an in- 
cluded or lesser offense, wlch as common law wbbery, or assault, or 
larceny from the person. or simple larceny, if a verdiot for the in- 
cluded or  lesscr offense is supported by allegations of the indictment 
and !by evidence on the trial." (Parentrheses ours.) State v. Bell, 22P 
N.C. 659, 663, 46 S.E. 2d 834. But the court 8hould n d  w ~ i t  to the 
jury Ian inaluded lesser crime where hhere is no testimony tending to 
show that such lesser offenw was commiltjted. But where there is evi- 
dence tending to  show the cornmimian of a lesser offense tihe court, of 
its own motion, should submit suoh offense to the jury for its de- 
temimtion. State v. Holt, 192 N.C. 490, 493, 135 S.E. 324. 

I n  the instant case $the evidence was such that  the jury might have 
returned a verdict of common law robbery, aewault with a deadly 
weapon or e i q l e  aseault. There was error in the failure to MI hmtruot 
bhe jury. 

New trial. 
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STANDARD AMUSEMENT COMPANY, LVC. (PLAINTIFF) V. R. 0. TARK- 
I N G m N  AND WIFE, MARY &IAR@H TtkRKlNGTON (DEFENDANTS), AND 

WAYNE !EHEIATRIE:S INO., MAX ZaGER AND MAX BAGER ENTER- 
PRISES ( ~ ~ I T I ~ N A L  DEFENDANTS). 

1. Appeal and Error Q 84- 
,Where the evidence is s e t  out in the record in question and anbwer 

form and not in narrative form as reqnired by Rule 19 ( 4 ) ,  Rules of 
Practice in the Supreme Conrt, the appeal mill be dismissed in the ~ h -  
sence of error appearing on the face of the record proper. 

APPEAL by R. 0. Tarkington and wife, Mary Marsh Tarkington, 
hereinafter referred to as "defendants," from Crissman, J., January 
19, 1959 term, of GUILFORD (Greensboro Division). 

This is a n  adion by plaintiff t o  recover of defendants unpaid rents 
under a lease of theater properties. Defendants admikted execution 
of ithe lease and default, in payment of some of the monthly rentals 
and set up a counterclaim for damages by remon of alleged miwep- 
resentations land fraud inducing defendants t o  cnter into the lease 
a.greement. Defendants admitted that  t h e  rent sued for is due and 
payable. At the close of the evidence the court nonwited tihe count~r-  
claim, directed a verdict on plaint8iff1s cause of adion and entered 
j udgrnent amordingly . 

From judgment of involuntary nonsuit on the rounterclaim defend- 
ant6 appealed and assigned errors. 

I ; .  C .  H a w p t o ? ~ ,  Jr. for plaintiffs, c~ppellees. 
T .  C .  Hoyle, Jr. for additional defendants Maz Zager and Ma+ 

Zager Enterprises, appellees. 
Paul R.  Ervin for W a y n e  Theatres. Znc., udditional defendant. rcp- 

pellee. 
Daniel R .  Dizon for R .  0. Ta~lcington and wife, appellants. 

PER CURIMI. This oam was hexe a t  the Fall Term, 1957. Anwse- 
ment C'o. v. Tarlcingtm, 247 N.C. 444,101 S.E. 2d 398. In  .tihe present! 
appeal, plaintiff filed no exceptions to  defendants' case on appeal m d  
the ease was not settled #by the trial judge. Plaintiff filed motion in 
thie Court to dismiss the appeal on the ground that  the evidence in 
the case on appeal is not in mrrative form. Rule 19 (4)) R u l e  of 
Practice in the St~preme Oourt, 221 N.C. 544, 556. All the testimony 
in ithe o m  on appeal is in question and, answer form. Rule 19(4) is 
mandatory and failure to comply therewith necessitaks a dismissal 
of bhe appeal. Laughinghms'e u. Insurance Co., 239 N.C.  678, 679, 
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80 S.E. 2d 457. When this rule ils not complied with this Count will 
oonsider only suoh errors as are presented by the reoord proper. Hall 
v. HaU, 235 N.C. 711, 714, 71 S.E. 2d 471. "For ithe reasons ~sltated in 
Anderson v. Heating Co., 238 N.C. 138, 76 S.E. 26 458, the Court has 
not only found it necessary to adopt Rule 19 ( 4 ) )  but also to enforce 
it uniformly." It may not be waived even by agreement of counsel 
Whiteside v. Purim Co., 242 X.C. 591, 392, 89 S.E. 2d 159. Notwith- 
sttanding this inflesible rule. we have carefully considlered the evi- 
dence in the record and we find it insufficient to make out a prima facie 
case of fraud as alleged in the countwclaim. No error appears upon 
the record proper. 

The appeal is 
Dismissed. 

OHARLIE BHOFFNER v. CkRL W. MANN A N D  MARVIN W. MiLNN, INDIVID- 
UALLY AND TBADING AND DOING BUBINEBS AB MANN INSURANCE AND 
REXBL ESTATE COMPANY. 

(Filed 16 December, 1959.) 

APPEAL by pl'aintiff from judgment of involuntary nonsuit entered 
by A?.mstrong, J., a t  the close of plaintiff's evidence in the trial a t  t3he 
May 4, 1959 Civil Term, GUILFORD Superior Court, Greensboro Divi- 
sion. 

As his cause of aotion, plaintiff alleged he purch'med from the de- 
fendants a policy of lia~bilit~y insurance on one 1951 Ford four-door 
automobile and one 1950 Ford one-half ton truck; that the insurance 
w'as obtained by the defendan~ts in the Virginia Mutual Insurance 
Company of Riohmond, Virginia. The plsintiff paid .the required prem- 
ium on the policy which ran from January 23, 1958 to January 23, 
1959; that notwithstanding the fact the premium was paid, the Vir- 
ginia Mutual cancelled the policy without cause ,and the Motor Ve- 
hicles Division of the State Department of Revenue was notified of 
the oancella.tion and in consequence thereof plainrtiff's operating per- 
mits for both vehicles were suspended. No part of lthe unearned prem- 
ium was returned to  the plaintiff. He  claimed damages, including ex- 
penses inourred in obtaining ather insurance and obtaining operat- 
ing permits, land for the loss of the use of both vehicles during the pe- 
riod of suspension. Plaintiff introduced the policy which provided for 
cancellation and notice, and for return of the  unearned premium with- 
in reasonable time. However, the plaintiff's evidence showed he ob- 
tained the benefit of the unearned premium by way of a credit on 
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subsequently issued policy. At the close of plaintiff's evidence,. judg- 
ment of involuntary nonsuit mas entered from whiah the pldntiff ap- 
pealed. 

Comer & Comer, By: .Wnr. E. (iojner for plaintiff, appellant. 
Allen & Allen, Bg: I,ouis C'. .111en, Jr., for defewdnnts, appellees. 

PER CURIAM. Athention is called t o  the faot the suit is against the 
brokers who negotiated t<hhr insurance contract and not against the 
Virginia Mutual Insurance Company, thc insurer. The right to oan- 
cel is reserved to the insurer. The r idi t  to cancel being wnceded, i t  
appears any cause of action would be limikd t o  the recovery of the 
unearned premium. The plainitiff's evidence showed he had received 
credit on a.nother pdi~cy for th.e full amount d11~ him. The plaint,iff's 
own evidence, thesefore, put h im  out of aot~rt. 

The judgment of nonwit is 
Affirmed. 

STATE P:. WAYNE BBUF0R.D R0T)DY. 

( Filed 16 neeember, 1969.) 

APPEAL by defendant flyom Preyer, J., :it April 1959 Term, of SURRS. 
Criminlal prosecution upon a 'bill of indict~menit cha.rging murder in 

the first degree of one Bobby .Jarrell. 
Plea: Not guilty. 
Verdiot: Guilty - Manslaughter. 
Judgment: Confinement in Central Prison for a period of not less 

than three nor more hhan six years. 
Defendant rxceph and appeals t o  Supreme Court, and assigns emoy. 

Attorney General Senwell. .4ssistant Attome?/ Oenernl Harm/ W .  
McGalliard for the Stnte. 

Barber & Gardner for defendant, appellant. 

PER CURIAM. While defendant presents on this appeal several as- 
signments of error #based upon exceptions t o  admission and to exclu- 
sion of matters of evidence, a careful conside~ation of them fails to 
reveal prejudicial error. Hence in the judgment from which appeal is 
taken there is 

No error. 



EMUMIFIFD ASPHALT REFINING COMPANY r. 
HaRRIS & HARRIS CONSTRUCTION COMPANY AND MAE E. HARRIS. 

(Filed 16 December, 19.39.) 

. ~ P P E A L  by defendant Mae E. Harris f m n  Caw,  3.) Mny Civil Tern), 
1!)5!J, of DURHAM. 

Thk action was inetituted by the plaintiff to recover on a bond exe- 
cuted on 20 December 1956 by Harris & Hlarris Construction Com- 
pany ae principal and Mae E. Hamis lais surety in itlie sum of $4,631.67. 

The Emulsified Asphalt Refining Company instituted an action 
in Bnlt~lswick County, North Carolina, %gainst Harris & Harris Con- 
stmation Company, et al, alleging t o  \be due t o  Zlhe Emulsified Asphalt 
Refinintg Company the sum of $9,631.67. After the suit was instituted. 
H'arris & Harris Construction Company gave its check to the plain- 
tiff in the sum of $5,000 and the above bond wm given to secure any 
amount for which the plaintiff might secure judgment over and above 
the $!5,000, not 60 exceed $4,631.67. Thc plaintiff secured a judgment 
for ,&he difference between the amountA claimed in the complaint and 
the $6,000 paid thereon in the sum of $4,631.67. Judgment was duly 
entered and docketed in the office of the Clerk of the Superior Court 
of Brunswick County, and also in the judgment docket in the office 
of the Clerk of the Superior Court of 1)urham County, in Judgment 
Book 26 {at page 243. 

Execution watj duly issued against the defendant Harris & Harris 
Constmtion Company and rdurned unsatisfied. The present action 
FW instituted in Durham Counhy against these defendants, and dur- 
ing $he course of the trial the defendant Harris & Harris Construction 
Company announced through its couinsel in open court that the cor- 
ponate defendant did not resist judgment on the bond. 

The case was submitted to t5he jury against the surety only, and 
the jury returned a verdict in favor of fhe plaintiff and againlst Mae 
E. Harris in (the eum of $4,631.67. 

From the judowent entered on the verdict the defendant Mae E. 
Harris appeals, assigning error. 

Eugene ('. Brooks, 111, E.  C' .  Brooks, Jr . ,  f o ~  p lu i t~ t i f l  
1Vill~iaan~ & Zinzvzerman for defendant, appellant. 

PER CURIAM. We have crarefully coneidered the exceptions and as- 
signmenk of error of appellant and no prejudicial error th&t would 
justify a new trial has been made t.o appear. 

No error. 
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STATE V. W A R m  WALKER. CALVIN RAY PENRAM. ROBERT ED- 
,WARD ABBOTT, MALCOL~ JARRDLL, JOHNNIE MARTIN, BOYD 
E. PATTON, LBWRENC% GORE AND mARLEIS AtllSLANDER. 

(Filed 14 January. 1960) 

Conspiracy § (I- 
In a prosecution for conspiracy, evidence tending to prove Ule guilt 

of any two of bhe defendants a s  a fairly logioal and legitimate de- 
duction, and which raises more khan a mere suspicion or conjecture 
of their guilt, precludes nonsuit as to such defendants 

A conspiracy is a n  agreement between two or more persol& to do an 
unlawful thing or to  do a lawful thing in a n  unlawful way or by un- 
lawful means, and since the agreement itself is the offense it ie not 
necessary that  the object of the agreement should be accomplished. 

C'onspiracy $j 6- Evidence of guilt of conspiracy held sufficient to 
overrule nonsuit. 

Evidence tending to hhow that strikes had bet111 czlllccl by the 1ot.sl 
unions a t  two specified mills, that a stati  representatire of thc national 
union originated and d i x w d  with the State's witness a plan to bomb 
the boiler room of one of the mills in order to stop operations a t  the 
mill, which plan was later enlarged to cover the bombing of two other 
&tes, that  thereafter personal meetings were had by certain of de- 
fendants in formulating the plan, that  three of defendants FWre nr- 
rested a t  the place agreed upon i s  the rendezvous prior to going to con- 
summate the conspiracy, together with  admissions made by two of 
them after a tape recording of m e  of the meetings had been p l ~ y e d  
*to them, with other incriminating facts and circumstances, i u  held 
sufficient to overrule nonsuit a s  to each of such defendants in a prose- 
cution for conspiracy. 

Same- Evidence t h a t  one of defendants had knowledge of conspiracy 
and  agreed t o  deliver message t o  another in furtherance of com- 
mon design held sufficient as t o  his  guilt. 

Where a conspiracy among certain of defendants to homb certairl 
properties to stop operations a t  a inill during a strike i- established. 
the State's evidence that the State's witness phoned one of the con- 
~ p i r a t o r s  a t  his hotel for  e q k n a t i o n  why certain other of the con- 
spirators had failed to meet him as  agreed, that  the person who an- 
  we red the phone was not the couspirator called, but that s w h  perhorr 
identified himself. that surh person was a union official. Ihe wperioi, 
of one of the conspirators, whose voice was recognized b y  the St:~te's 
witness, that ~ u c h  perwn's conversation indicated he knew of the con- 
spiracy and the necessity of avoiding any connection of the union there- 
with, but promised to get in touch with the conspirator who had been 
called. i s  held sufficient, together with other incriminating circulnstances, 
to be submitted to the .jury as  to such person's guilt a s  a co-conspirator. 

(3riminal Law 9 67- 
Evidence that  a telephone conversation was made to hhe room of ontb 



person, that  the superior of such person answered the phoxw and identi- 
fied himself, together with the testimony of the person making thc 
c a U  that  he  recognized the voice a s  that  of the person who had identi- 
fied himself, is sufflcient to take the qucu;tio~i of the identity of the anti- 
phonal speaker to the jury. 

6. Oonsphcy 99 3,6: Criminal Law 9 7- 
n h e  mere fact that  a n  agent of the law pretended to be acting in 

cxmjunction with several others in a criminal conspiracy doea not ab- 
solve m c h  others f r m  criminal responsibility, since even though the 
agent fl the law did not join in the conspiracy, the illegal agreement 
between any two others would constitute the offense. 

7. Criminal Law § 11s- 
A grosecntion for conspiracy is properly brought in the county in 

which the conspiracy mas to be consummated and where several of the 
conspirators had come to consnmmate i t  and had heen arrested. 

8. Indictment a n d  Warrant § 4- 

Defendants a r e  not entitled to examine membem of the grand jury 
bo support their conkention that  tihe finding of a t rue bill was based 
solely on incanpeteat evidence or that  one of the two bilk was not 
based on any evidence given in connection therewith. 

9. CrinLinal Law § 164- 
Where the sentences on each of three indictments a r e  concurrent m ~ r l  

identical a s  to each defendant, error \i-ould have to relate to all three 
indictments ill order to be prejudicfil. 

10. Indictment a n d  Warran t  § 1 P  

Motion to quash after the introduction of the evidence is not made 
in ap t  time. 

11. Criminal Law 8s  39, 8-4- 

Where the motives and credibility of a State's witness have been at- 
backed on crass-examination i t  is competent POT such witness upon re- 
direct examination to explain his motives for the purpose of repelking 
the attack on his credibility. 

la. onimimi ~ a w  8 97- 
Where i t  appears that  p a w n s  other than defendants were present 

at the tibe referred to in  the testimony of the State's witness and 
c o d d  have contradicted the (State's witness if the facts related by him 
were untrue, t h e  prosecution may argue to the jury tha t  no one had 
testifled in c~ntrad~icbion of the State's witness, and such argument will 
not be held improper a s  a commen't upon defendant's f i t l lu~e  to testify. 

13. Constitutional Law § 30-- 
Every person charged with a crime is entitled to a Fair and im- 

partial trial. 

14. Conspiracy 9 5 :  cd.Ininal U w  8 34-- 
I n  a prosecution for mnspiracy to bomb a mill and transformem pro- 
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viding power for the operation of the laill in order to stop operations 
at the mill during a strike, testimony of statements made by defendants 
in regard to their knowledge a s  to which tramformer would have to 
be destmyed b interru~pt pmwr to t h e  mill is competent to show their 
asserted skill and ability to accomplish the purpose of the cvnspiracy. 
~1nd  the fact that  such twtimony may tend to implicate the defendants 
in other offenses is not ground for its exclusion. 

15. Criminal Law 5 16% 
Where competent evideiwe has been excluded there can be no ~ r e j -  

udicial error arising from the fact tha t  i t  was heard by the jury before 
the court instructed them not to consider it, o r  that  after the jury 
had returned into the courtroom the transcript of such evidence was 
again read them upon the request of the solicitor. 

16. Criminal Law 8 67 $6- 
Incriminating conversations between defendants recorded by ti t a l ~ e  

recorder pkced in a room with the consent of the person renting and 
occupying the room are competent. 

17. Criminal Law 8 9& Action of solicitor held not to  amount to tht. 
taking of unfair  advantage of defendants. 

Where a tape recording is material to the case as  inducing ooniea- 
sions by certain of defendants, the act  of the solicitor in offering the 
recordings in evidence with the statement to the eEect bhat some of 
the matters therein conhined might not be competent but that they 
were offered far  corroboration of witnesses and for use by the de- 
fendants if they so desired, mill not be held prejudicial on the ground 
bhat the solicitor thereby undertook to take unfair advantage of de- 
fendants when prior occurrences had indicated defendants did desire 
to attack the validity of the recordings and there is nothing in the 
record to impugn the motives of the solicitor. 

HIGQIN~, J., took no part in the consideration or decision of this caw 

BOBBITT, J., dissenting in part. 

APPEAL by defendanits from Mallard, J., July 13, 1959 Special 
Criminal Term, of VANCE. 

Defendants were ohwgd,  in three bills of indicitment, with a con- 
spiracy to injure by dynamite or otlim high explmives properties in 
Vance Oomty. The consipiracy charged in bill 3508 was to dynamite 
the tboiler room including the boiler and other machinery of Hen- 
delwon Cobton Mills. In  bill 3509 t'lie conspinacy alleged was to dyna- 
mihe ithe main office building of Harriet Cotton Mills, and in bill 
3510 the compiracy ohtarged wlas to dynamite the substation, trans- 
former, swlibches, and power lines of Carolina Powcr and Light Com- 
pany. The cam were consolidfated for .trial. TTerdicts of guilty 
were returned w to each defendant on each charge. Prison sen- - 
ten- were imposed, identical as to each defendant, on each charge 
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but, v w h g  ae to  the different defendants. The three emtences 
imposed on each defendant run con~currmt,ly. Defend~ants excepted 
to the judgment6 rendered 'and appealed. 

Attorney General SeaweU and Assistant Attorney General Mc- 
Galliard for the State. 

W. M. Nicholson, James J. Randleman., James H. Ledford, and 
Hill Yarborough for defendants, appellants. 

RODMAN, J., The record conbins 225 assignmenrts of error. Mmi- 
festly a seriatim discmion is not desirrable. I d a d  we treat the 
baeic principles which ~appell~anlts urge in support of their assignments 
of e m r .  

When the State r ~ t ~ e d ,  defend~ants severally moved for nonsuit 
which, if allowcd, would have the forcc and effect of (a judgment of 
not guilty. G.S. 15-173. They offered no evidence. The oourt over- 
~ k d  the motions and defendanb severally excepted. The correot- 
ness of the rulings on ithe motions so made its t,he first question pre- 
sented. 

If the evidence offered, when viewed in the light mast favorable 
to ithe State, was rmfficlient for a jury to fairly conclude that any 
two defendants were guilty, the motion ais t o  those defendant* was 
properly overruled. S. v. Horner, 248 N.C. 342, 103 S.E. 2d 694: 
S. v. Block, 245 N.C. 661, 97 S.E. 2d! 243; S. v. Simpson, 244 N.C 
325, 93 S.E. 2d 425. I f ,  however, the evidence amountg h no more 
tlhain suspicion or conjwture, Zihe motion rto nonsuit should have bean 
allowed. S. v. Glenn, 251 N.C. 156. 

The bills ahslrge that  defend& "did unlawfully, willfully and 
feloniously combine, conspire, confederate and pl'an together to will- 
fully, rnalioi'ously amdl wantonly injure" Ohe praperty of mother. A 
consy,iracy is an agreement by itwo or more persons to do an un- 
lawful thing or to do a lawful thing in an unlawful way or by un- 
lawful m e w .  The heart of the conqirracy is the agreement. It 
is not newwary thak the object soughit, )by the agreement be acaom- 
plished. S. v. Hedrick. 236 N.C. 727, 72 S.E. 2d 904: R. v. Parker. 
234 N.C. 236, 66 S.E. 2d 907; S. v .  Davenport, 227 N.C. 475, 42 S.E. 
2d 686; 8. v. dndreuv. 216 N.C. 574, 6 S.E. 2d 35; S. v. Lippard, 223 
N.C. 167, 25 8.E. 2d 594; S. v. Andergon, 208 N.C. 771, 182 S.E. 643 ; 
S. v. Whiteside, 204 N.C. 710, 169 S.E. 711. 

The refu~al  to nonsuit requires an examination of the evidence 
to ~89~ertiain if there wlais an iagreemmrt, dmtwem defend& or any 
two of them to maliciously injure the pmpert.y of Harriet Cotton 
Mills or Carolina Power & Light, Company. The evidence ss to 



the guilt of defendants Mantin, Payton, Gore ~and Auslander is con- 
fined to the testimony of witness Aaron. Evidence of guilt of de- 
fendmts Walker, Abbott, Pegnun, and Jamell appears in +he bst i-  
mony of the witnem A m n  and confessions related by agentas of t.hc 
S. B. I. 

The development of the conspiracy, as related by Aalton, can I w t  
be treated ahmologically. Aaron i~s a residenit of Leaksville, N. C. 
He knows Auslander, who lives in a hate1 in Reidsville but works 
in &pray. He testified: "During the month of May, 1959, I saw 
Ausltainder five or  six times. He h m  an office in the Textile Workcrs 
Union of Amerioa Union Hall in Spray. I think he is lbhe manager 
of the Local and has been, best I reoall, eight, nine, ten yearb. . . I 
had an ocoesion to  fsee him during the lnontrh of May, on or before 
a'bout the 21st of May, in his officc a t  the Union Hall, pumuant to 
some word I gat from twmebody. I went to ithe Union Hall and talk- 
ed to him during the day. . . We discused rbhe strike sit.uation in 
Henderson, and he said that  the Hendenson dr ike  w~as affecting a11 
of the uniom in the Ssut~h and said if the strike was not wan in 
Henderson, i t  would be against all of the unions in the South. 

"We diseussed~ the possibility of going to Henderson to put t.ht3 
mill out of operahion. AusEander first mentioned it. He wailited to 
know if I would go to Henderson and bomb the boiler room and 
stop operation of the mill. . . .I told him I would do  it, would bomb 
the boiler room, nobody else w m  present except me and hlim. We 
discussed the mbstahion ithat supplied ithe mill witrh power and I 
told him that  I knew where it was. . . .He asked me if T rould crd, 
somebody to help me. I told him I thought I could. 

"I left with the understanding I ~vould get somebody else and 
meet him. . . .I brought, E. C. McBryde from Dmper with me to 
talk with him about the bombing. Thiat conversation wm in his 
office in +he daytime. (Present a t  ithart time were Amlander, Dave 
Harris, Amlander's aiwistant, McBryde, and Aaron). . .Then we tslk- 
ed of going through with the (bombing of the boiler room and the 
substation $h& feeds the cotton mills in Hendemon. That jnst about 
tanken care of the mve~wat ion  a t  that  time. . . . 

"I 9aw A u d m d ~ r  again at, his office that afternoon and had a 
conversation wi+h him. . . . 

"Auslander told me to go to Hendenson aind look the situation 
over. H e  gave mu! $10.00 for expenses to go down to Henderson and 
llook the boiler room over and +he substation. That wm in ca~h."  

The witness contacted a member of the State Highway Patrol 
and informed the pahrolman of his conversation with Auslander. The 
patrolman put Aaron in touch with n member of State Bureau of Tn- 
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vestigation. He related his conversation wilth Auslander. Pumuant 
to an understanding with membens of the S. B. I. that  he would 
keep them informed of whah tnanspired, he wenlt to Henderson. He 
testified: "I oame to Henderson on the 2nd of June. . . .When I ss- 
rived in Henderson, I called Johnnie Martin frcnn a service station 
. . . .I saw Kim at his home. . . .Lt was daytime when I saw him. . . 
When I reached Martin's homo, I knocked on the door and he came 
,to ithe door land I told him that Au~slander had sent me d m n  there 
. . . .I said that I was sent to contacit him and we went and got in 
his car and we discussed why I came tio see him. . . .I told him I 
wa8 ,sent to bomb the boiler room and the power s t d i m  and ;that 
he would help me ouh and I told him of another name. . . .I showed 
him thc patper I lied. . . .Mr. AusLander gave me the paper in his 
office a t  t<lie last meeting with him. . . .He said that he Galked to 
thwe boys in Henderson and said that lke did not think that M~artin 
would acrtunlly d o  the bombing, but said that he would help me out 
in any other way trhat he could. . . .When I was talking with Martin 
on rthis occmion he asked me first why I had not oome when I was 
supposed to. H e  mked me why I did not come when I was supposed 
to the week previous. . . .Mantin said that he would be the one to 
go between me and Walker if we had to  get in touch with each 
other. Then I wentt to Warren Walker's home and saw Walker. . . . 
We talked of the bombing #of lthe (boiler room, how t o  get into it. . . . 
I told Walker I was down there to  bomb the )boiler room and asked 
him ~wu>~ld he help me. H e  said he would. I told him the boy I 
was going to bring with me could not oome land I had to  have some- 
body (to help me, and I told him that  I understood that  they knew all 
about i t  and he said they did. . . .I told him that i t  had to be EO 

that the Union would not be involved in it. If we got caught, we 
were on our own and ithey would not have anyithing to  do with it. . . . 

"Aftter talking with W'alker a t  length about the actual bombing 
and hsow we would do it, I sat up a meeting to meet him. I told 
Walker we would bomb the boiler room and lthe substation. . .He 
said #that he was going to  help me bomb the boiler room, the power 
W i ~ m ,  and we talked of all of the .things. . .Walker did not ak that 
time mention the office of the Harriet Cotton  mill^. . . .I next talked 
to him at the Brookwood Motrel on or about 6he 3rd1 of June. . . . 
Lawrence Gore was with him. It wlas in lthe nighthime. . .Gore asked 
me why I didn't ciome when I was supposed to and I explained to 
him why I didn't come, that  I didn't trusk the boy I was bringing 
with une and I could not bring him and I told him that  I would 
rahher wme by myself. . . . 

"Gore eaid that  he thought that the main office building of the 
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South Hendenson Mill would be of inore import~ance than the boiler 
room. He  said ~thah they had records that, could not be replaced. . . 
He said he would see some boys that  were t o  help me do the actual 
bomlbing and he said that me and him would not meet again. . . ." 

Amon returned 60 Rockingham County on 3 ,June. Hc tbstificd: 
"I saw Audander when I got t*o Lmks\ille. He a~ket l  me why I 
hsad not got rid of the main office building. lye  were diacuwng 
dynamite and he had made a call-lie told mr that he was going 
t o  call South Calwlina. . . .HI. >aid: 'I am going to make a call.' Hc 
said1 about some 'bones,' aa to  what kind of 'bones,' that  is dynaiiiite. 
H e  made the call on the telephone. I heard what he said when lie inntlt 
the call. He  placed, the call t o  Spartanburg, South Carolina. .I 
h e a d  what he said to him. He said tha t  he needed, ahked him first 
did he have any 'bonesJ hid. . . .In rwponse to  what the pewon on 
tihe other end of the line said, Auslander said, he had a b y  in t11c 
office there tha t  would come down and get them, get the bones." 

Aaron oomrn~nica~ted this conversation to  the S. B. I. Pulmant  
to their r e q u d ,  he came to their office in Raleigh. Hc  then wtwt 
to tihe brook wood^ hIotel a4t Roanoke Rapids. This room had, with 
AamnJs consent, been wired with a tape recorder. Aaaon continued: 
"Warren Walker came t o  my rooni alone. I talked with him. . . . 
he m k d  me whak I w a  planning to d o  and I told him thait I didn't 
know, that  {as far as I was concerned tha t  the 'bones' would l ~ v c  
t o  come from Hmdereon, b~ec~ause I could not get any in Leaksville. . . 
we t~alked about. bornbing the boiler mom, the substation and the 
setting fire with hlololtol- Cocktails thc main ofice lnlilding at tjhe 
&uhh Henderson mill. 

".4 Molotov Cocktail is fu~el oil md gasoline mixed in a bottle 
and corked up  with a fuse on the outjside. T?'hen it hur& against 
something i t  igni~tcc: thc gas. I aqked him ~ o u l d  he fix them up. Hc 
said he oould." 

Tha t  meeting, according to the witness Aaron, lasted about an 
hour. Arrangements mere then made for a meding at the motel the 
following night. Aaron ccontinucd: "He did meet me the following 
night a t  the Baook~vwd Motel, Warrcn Walker, Pegram, A b M t  and 
,Tarre11 and myself. . . .When they first got in my prespnce in my room, 
one of them was int.rd~uced t o  me as  Mike Jarrcll and Abbott and 
Pegram said they were the Jones boys and said thalt was as much as I 
would ever know. . . .Walker told me t<hat these were the boys thiat 
he had told me absout previously and said that Pegram and Abbott 
would bomb the transformers. ,4nd Pegram asked me a b u t  the 
price, what he would get out of it. I told him tha t  I didn't know, but 
the undarstanding that I had was that  the pay-off would come from 



Leaksville, and he said lthat he had diiscussed i t  with Gore and Gore 
and him had oome to some agreement. He did not tell me what 
it WEIEJ, and Pegnam said that if khey had paid the prioe, he aould 
have knocked that office building oult long ago, but that they would 
not pay the price for it. . . .I told Jarrell that  Pegram was running 
his mouth Qoo much and Jarrell agreed wiith me. . . .Walker said 
hc could vouch for Punch referring to Pegram, and the other two 
boy@ said that he knew how they aperated and said that they were 
g d  boys. . . .Walker and I said that we would bomb the boiler 
room if wc oould. . .Pegram ttold me, 'If you (show me exactly where 
to put it, it will go out,' referring to itlie lights. By 'it' was meant dyna- 
mite. He wanted me to show him whore to 'put the dynamite under the 
tramformers. . . .We talked of the best time to engage in t.hase ac- 
tivities, n e  and walker, and I asked him was the mill in yeration 
on Saturday and Sunday and he said1 that - Pegram said that he 
thought i t  would be the best night to clo it. . . ." 

Arrangemenb were made to  meet again a t  the Broakwood Motel 
on 12 June. Aaron testified that  Walker, Abbott, and Pegrain came 
to the motel. Pegrslm did not get out of t*he car but Walker did 
and came to  his room. Pegram and Abbott left in their car Walk- 
er remained wi.th the witness. Aaron testified tthat i t  wm arranged 
that they would meet on thie night of the 13th 'at the Motor Freight 
Terminal in Henderson to consummate the conspiracy. Aaron quoted 
Pegnam as saying: " 'I will drive my brother's car' or 'I will have 
my bm~her's oar.' He  said that he would have the stuff with him, 
talking about the dynamite. Pegram himself said that he had the 
60% dynamite stuff he would use on the power plant. Walker said 
he would gat out of the car. He did not say whose car hc would 
drive up in lbut said he would get out of the oar and get in with 
me. . ." 

Special agents and members of the Highway Patrol, pumuant to 
trhe information communicated lto them by Aaron, were at  the Motor 
Freight Terminal in Henderson on the night of the 13th. About 
7:50 that  night an automobile drove up witih ithree persons in it, the 
defandmhs Walker, Pepam,  and Abbott. They were arrested and 
interrogated by members of the S. B. I. The tape recordings taken 
a t  Aaron's room in the Brookwood Motel were played ito them. Wit- 
nesms for the State testified Walker and Abbott admitted the agree- 
m a t  to dynamite as related by Aaron but asserted they had not 
intended ito go through wiSh $he plan. They testified Pegram ad- 
mitted going to Roanoke Rapids with Walker, Abbott, and Jarrell 
where ithey talked with anot~hw person; b t ~ t  Pegram refused to make 
any further stahement. 



The additional evidence on which the State relies to support thc 
verdict of guilty ais to defendant Boyd Payton may be thus sum- 
m a r i d :  Auslander is a staff rqresenbahive of the Textile Workers 
Union of America, AFL-CIO. The proposal to dynamite the mill 
properties a d  electric system ~riginat~ed with Auslander t o  prevent 
the failure of the strike by union members, employees of the Cotton 
Mill. Aaron, soon after he went to Henderson pursuant to hi. agree- 
ment with Au~slander. was contadad by defendant Lawrence Gore, 
likewise a staff represenbahive of the Textile Workem Union of 
Ameriaa. Payton wae the union sg& having charge of the strike 
a t  Hcnderson. Gore was his subordin&. It was important that 
union association should nlot be estiehlished if the plan went awry. 
Gore was registered at the Trance H&1 in Henderson during tihe 
early part of June. He waa there on the night of 4 June land @heck- 
ed out on 5 June. Gore promised the men employed to assist in 
dynamiting would meet Aaron a t  his motel room on the night of 4 
June. They failed to  appear. Aaron, when they failed to  apptw. 
cadled for Gore a4 his hotel rooin in Hendellson. A person answered 
stating that ithe defend'ant Pa.yton was talking. Aaron recognized 
Payton's voice. This sufficed to bake ithe question of identity to t.he 
jury. Everette v .  Lumber Co. ,  250 N.C. 688, 110 S.E. 2d 288. 

Supporting Aaron's tmtimcmy were telghhme company records 
showing a long distance call for Gore tat thr  Vance Hatel in Hendcr- 
son. The oa.11 laded two minutes 25 seconds. It wais made a t  8:36 
p.m. Payton anwered the phone in Gore's room. Aaron contin- 
ued: "He said hhis is Boyd P~ayton, and I said khat this is the boy 
from Leakesville at Roanoke Rapids. Hc said, I know. nnd I told 
him that  I wias bmke a d  h d  to  go home. My wife thought I was 
in Richmond and I had to  go home it.hat week-end. 1 told him I was 
upset bmause Gore had not lnct me .that night hc was -1ilposrd to. 
Walker was snplposeci to. Hc says, don't say too niuc~l~. He -ny- 
the phones are going through a switchboard. Hc said that Tmv- 
rence was out of bwn  but hc would cmtect him that night or thc 
first t,hing in hhe morning snd act him to get in touch with me and 
he hung up. That's all." 

The brief of defendant&, dealing q~cif ical ly with thc ~uffioionay 
of the evidence as to Pnyrton's guilt. says with rwpect to the quoted 
conversation bet~ween Payrton and Aaron: "Thc juiy ~onceivably 
could infer from this tastimony bhat the defendant, Payton, knew 
about tlhe alleged conspiracy involving the other defend an it,^." With 
this knowledge Payton promised to (have Gore soc Aaron. 

The following morning Aaron had breakfast at  a restaurant next 
to tshe bus station at Roanoke Rapids. When he r d n r n d  t,n the 
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  not el, Lawrence Gore and W m e n  Walker were waiting for him. 
A w n  was asked: " W h d  wwais said 6hen land rthere?" He Mi f i ed :  
"Tile first thing was said, Mr. Gore said %hat, Boyd had finally got 
in touoh with Chlarlie. . .he said that  Boyd bad finally got in touch 
~ i t ~ h  Ohrarlie Awllander, Boyd Eayton, and mid lthait he had got in 
touch with Clharlie lhimsellf the night p~evious to We meeting we had 
that morning land said tihat Ausbander wanted me to come home to 
d1ilscusa the situation over further. . . .Gore ,told me, he mid, 'I thought 
we had am understanding that  we would not get in touch with 
c w l ~  other again,' and lie did not like the idea that I called the 
hatcl. He said he did not like it and (said Boyd did not like it, me 
cadling the Vance Hotel land talking to  Payton. I told him I called 
tihe hotel t o  talk to him, Gore. And I said I did not ask to ltalk 
to Playton and we discused thart. I just expbained $0 (him that  I 
did not know that I wae gaing to talk t~o Payton and I did not ask 
for Payton, they done i t  on his own free will. . .He (Gore) said he 
was moving from Whitrvillc to Greenrbono and he needed every 
pmny he had and said hc C O L I ~ ~  give me $20.00. He gave me $20.00. 
He said. 'Hew's $20.00,' and hc snya, 'When you get h~onle tell Char- 
lie to v n d  it back 60 Boyd and Boyd can givc it to me.' " 

Payton oarried a thelep1ione credit card issued to ('Boyd E. Payton, 
Tcxtile Workers Union of iimcric:~, C. I .  O., 110 West 6th Street, 
Cl~nrlottc, S. C." A rqresentative of the telephone company pro- 
tlucetl, pursuant to sulymma, records sllowing charges to the credit 
caul .illlong thc charges to that card was a .teleplhone call m'ade 
:it II<~ndcr.;on to Auslander at hi.; rcsidcnre in Reidsville. The oall 
\\.a- ~nndc at I 1  :21 p m .  1 .June and lasted (bight minutes. Other 
call-. t o  4u~lnndcr in N a y  and dlinv wcw chargt~l to Payton's credit 
c:trd 

A : I I ~  ~~vtwned to Iicaksville on tllc n~orning of 3 June. He testi- 
fied: "I -an. Auslander when I got to IJpnksvillt>. He was standing 
ontsid~.  I was waiting for him \\-hen he camc up. T saw him the 
s a w  day and hc d ~ w r  up and we w:~lkctl over behind my par and 
n-c t:rlltrd, .\ublandcr and mr. -1.: to what he said then, what wa* the 
fir-1 thing, well, 11(. got 111:itl bwamc I 11ad called Payton. He told 
mc 1 was wrong by calling him and getting him involved in anything, 
gcthing Payton involved. He said I should not have talked to him 
I cspl;~ined to him that I did not call 1iin1 and he talked to me volun- 
tarily. . ." This n-:lc the tilnc .-\11~1and~l' telephonctl Spartanlmrg to 
wcuw dynamite. 

Tilt t~vidence is, we think, dlicient to show pay ton'^ participa- 
tion in the proposed plan to dynamite the properties of the Cotton 
Mill and the Power Company. conceived for the purpose of pro- 
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mloting Payton's job of keeping the mills fnom operating land is suf- 
ficient, if accepted by a jury sus true, to whablish the guilt of all of 
the defendanbs. 

Defendants argue t h w  can be no conviction because of Aaron's 
pretended panticipa.tition. Their position is that  the evidence estab- 
lishes that  Aaron never had any intent bo consummate his agree- 
ment with Auslander; that  agreement constitutes the bmis on whicih 
the conspiracy m u d  re&, and khat since rthere was no consent to  the 
c o q i r a c y  by Aaron, the agi7eement by the others was a nullity and 
constituted no crime. 

I n  support of their pmition they rely on Kzng v. State, 104 Y 2d 
730. There the defendant King and another were charged wit11 hav- 
ing entered into a conspiracy with a law enforcement officer to  vio- 
late the gambling laws of Florida. They were convicted; judgment 
was originally affrmed. Petition to  rehear was filed, and, by a divid- 
ed Caw% i t  was held that  the conviction could not be sustained 
where one of the parties to the  conspiracy was a law cnforcoment 
officer who had no intent t o  violatc the law. The Court said: "Rut 
Muscovite, in the aircumstances here, is not cniminally liable as n 
ro-mspirabor (citations omitted) ; nor can i t  be seriously coniendcd 
tha t  a government agent can be prosecuted for a violation of a criin- 
inal sbatute committed in the performance of his duty as wch agcnt. 
We are cognisanit of the fact hhat ra punisha~ble conspiracy may cxid 
whether or not the crime inkended .tro be accomplished by it n- : ib  

committed. But i t  is equally well settled, tha t  where one of t>wo 
persons who conspire to do an illegal act is an officer &g in the 
clivhargc of his duty, thr othcr person cannot be convict4 of n 
charge of conspiracy." 

If the Supreme Court of Florida was speaking with referenrc to 
a conspirncy limited t o  a goveimnenZia1 agent and one other pcl.son. 
the facrta differ fimm the faots in this case. If the Supreme Court 
of Florida intended to hold that  a conspiracy among several, onr of 
d l o m  was a goveimmental agcnt, without any intent to  participatc 
but merely xeking information with respeck t o  the praposed crim- 
inal act, we disagree with tlw conrlusion reac~hed. The mere fact 
that  an agent of the law prebends t o  be aching in conjunction u.it.11 
several others in a criminal conspiracy does not absolve those in- 
dioted and relieve them of guilt*. We SO held in S. v .  Cnldv~ell, 249 
X.C. 56, 105 S.E. 2d 189. 

The c,ases cited by the Supremc Court of Florida do not, in our 
opinion, a p p r t  the conclusion reached in the King case. 

I n  De Mayo v .  United States, 32 F. 2d 472, there wa.e a chargc 
of criminal conspiracy and nq l w c  a government agent waq, or pre- 
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W e d  to be, a ,party to the conspinaloy. The indiotmmt charged 
mars1  as pprurticipmb in the mspiraoy. The Cbu& said: "It de- 
veloped in the testimony thak Kelsey, togdher with one Kennedy, 
was aoting I L W ~  the representative and (agent of the pxwhibition officers 
of the Uniited ~~; +hat he was in effect ~ u c h  an officer and did 
what he did for the purpose of detecting fhe conepiratcrrs and of 
bringing ,them to  tr.iial and conviction. It is urged, therefore, by ap- 
pellant that the idiotraent, if not in fa& invalid because of the 
incoqmration of Kelsey as conspirat~or, fteiled of support by the 
evidence in that a government officer, who is not in fi& a co-con- 
spitrator, 'but who a c b  simply for the purpose of dehtilng crime, 
aumd bind his ourdefendante; that his a& are not imputable h then) 
h u s e  there is not community of purpose. . . . ( I )  t seeme clear that 
if, in ddi t ion to tohe partiss first named, Kelsey, Itheugh not 41 gov- 
ernment officer, i h d  been included m a defendant, and it had dc- 
veloped thah Kel'sey was not a party to the conspiracy, it oould 
not #be claimed that tohe mnqiracy charged would fail on that ac- 
count as to the others. We take it that Kelsey's incompetency to 
become la conspirator under the facts existing effechs a result no 
differen+ fram that which would follow if he were o t l ~ t ~ w i ~  found 
not tro be a party to  the unlawful agreement." 

O'Brien v. United States, 51 F. 2d 674, involved, a cumpiracy to 
violate the prohitbition laws. The couh said: "That there was a 
oon,spiracy to vialate the prohibition Eaw, thew can be no doubt. 
The wnqirecy was conceived by the three prohibition adgem&, who 
enlisted the services of a decoy, Lyle, to more effectually accom- 
plish their object. . . .It might be urged, perhapis, that the object 
of the conspiracy was bo entrap certain suspeoted offenders. Never- 
tlleles such entrapment was to be acconlpli~hhed thmugh the viola- 
tion of the Prohibition Act. As a, ccm~piracy mlay have several ob- 
jects, if follows that, if one of its objects be ithe violaition of s fed- 
eral law, it falls within the condemnation of the statutes." 

I n  Wenfhcred v. State, 81 S.W. 2d 91 (Texa,~),  the bill charged 
Keathered, Vick Bmdley, and Edgar Hammonds with a conspiracy 
to break and enter a houw. The wunt reviewed the evidence as to 
Bradley's intent to participate in the conspiracy and Ms part as an 
informer. Following the review of the evid'ence, the Coufi said: 
"From the foregoing (Mimony it is obvious hhat Vick Bradley did 
not intend to commit burgllary or aid in the cornmiasion thereof. 
His participation in the alleged conspirsoy w<as not einwre; it m-as 
sitnulitted. Hence, t4here was no union or meding of the minds on 
the pant of Bradley with the other parties so as to concrtitute him 
n coconspirfltor. Hic a ~ t ~ .  conduct, : m l  presence was to deceive 
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and mislead his alleged c o n ~ p i r a t o r s .  His mind did not concur and 
unite with the minds of his alleged mconspirators in a cniminal in- 
tent to commit lthe alleged offense. . . . But this would not relieve 
the appellant from being prosecuted and convicted of said offewe 
provided (the testimony ehowed that  srppelllant and Hiammonds had 
entered imto a conspiracy to cammiat the offense. . ." 

Applying the definition heretofore given s f  a oonspimcy, this 
Court hais held that one crtnnot be mvicited unless a t  least hwo are 
so charged. 8. v. Wrenn, 198 N.C. 260, 151 S.E. 261. But when, 
as here, several iare charged land pdio ipa te  in 6he compiracy, con- 
viction can be had; land this is true even though some of the al- 
l@ oompirartors are unknown. Rogers v. U. S., 340 U.S. 367, 95 
L. ed. 344, 19 A.L.R. 2d 378. 

Defendants next challenge the right to put them on bial .  The 
bilk of indictmenh were returned a t  the June Term. Before plead- 
ing to the charge contained in [bill 3508, they filed what they de- 
nominated a plea in abatement. By this plea they assert (1) Vance 
County was not the pmper venue, (2) the bill was based solely on 
incompetent evidence, which fact they propose to establish by tedi- 
mony of members of the grand jury, and (3) the bill was not based 
on any evidence given in connection therewith. Such testimony a5 
was h e a d  related to a prior bill, and they propose to establish thi- 
fact by testimony from membens of rthe g~aind jury. 

The evidence taken a t  the trial establishes wntact betwee11 Mar- 
tin and Walker and aotivitias between rthein in Vmce County. I t  
is also fair to infer that W~alker, Abbott, and Pegram came to th(1 
Motor Freight Terminal in H e n d m n  on the night of 13 June to 
cornurnmate the wnspiracy by dynamiting the building. Trial was 
properly had in Vance County, S. v. Warren, 227 N.C. 380, 42 S.E. 
2d 350; S. v. Lea, 203 N.C. 13, 164 S.E. 737. 

The bills 'show that 11. E. Allen, C. D. Fmtress, and W. C. Wil- 
son testified {before the grand jury. The evidence a t  the trial sliows 
these witnesses (me members of the 8. B. I. Wilson and Fentress tcbsti- 
fied at the (trial. They related aonfessions made by Walker, .Jn~.rcll. 
Pegmm, and Abbott. Allen dsid n~ot testify a t  the trial. The court 
refused to  permit defenddants t o  examine members of the grand jury 
to determine what evidence  they heard to induce them to return a 
true bill. The court ruled oorredly. S. v. Blanton, 227 N.C. 317. 
42 8.E. 2d 663: S. v. Levy, 200 N.C. 586, 158 S.E. 94; S. v. Broughton, 
29 N.C. 96; 8. 2,. Emster, 179 N.W. 640; S. v. Lewis, 38 La. Ann. 680; 
57 Am. Jur. 720. The reascm for the {holding is aptly expressed by 
rldams, J., in S. v. Levy, supra: "The mggested ipract*ice would hinder 
the trial land result in useless delay. I t  would 'often rcquire the (T- 
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aminahion of a numlber of witnesses, including, perchance, members 
of the grand jury; i.t would demand of the judge that  he invade 
the province of the grand jury or exercise the functions of a petit 
jury finding ithe factls from conflicting evidence and paming upon 
the credibility of wihesl-es; it would turn the Superior Gwrt into 
a forum for an unseen~ly clontest between members of the grand 
jury and those 11-110111 they map have charged with crime. Besides 
such praxltice is unnecessary: if the evidencc is incornpeten6 i t  will 
be excluded by the trial court." 

Even if the coud had ruled erroneously on the  motion rcxlating 
to  one bill of indictment, such i.uling could not avail defendants on 
this appeal. They have been conricked and senltcnced on three bilk 
The scntmccs are idantical and run concurrrntly. Emor would h a w  
to appear as to  all th rw to be prejudicial. S. 1 , .  Thomas, 244 N.C 
212, 93 S.E. 2d 6 3 ;  S. 2'. TVilliamson, 238 N C. 652.  78 S.E. 2d 763: 
S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 871. 

Motions t o  quash after the evidence was in and motions to non- 
suit had been overruled came too I&. S. 2 ' .  Williamson, 250 N.C. 
204; S. v. Gales, 240 N.C.  319, 82 S.E.  2d 80: S. 1 ) .  Suddreth,  223 N.C 
610 ,  27 S.E. 2d 623.  

Defendant,$ nest assert their  right^ werc ~)rejudiced by permitting 
the witness hason, on redired examination. t o  explain why ht. had 
mnmunilcated with the president of tlhe mill and law enforccmmt 
o f f i m  with rrtyect to Aualander's proposal and the witness's ~ u b -  
sequent t'rip+ t.o Henderson. He had been ~uhjected t o  rigorous crow- 
chxamination. It wae in evidence ithat he had been convicted of 
. e ~ w a l  criminal ncit~. H P  w a ~  out, of work. At least a portion of 
his cxpensr in Henderson and Roanokc Rnlbid* was paid by the 5. 
B. I. Enmity on Aaron's pall t o  Au4andr1. w a ~  claimed. Thrw 
facts would support an ;u.gumcnt that  Aaron wa.; prornpted t o  t!csti- 
fy because of his h a k  for Xualander or fro111 mercenary motivtx- 
Either would render his testitnony of dubious v:tlue. His unu~ortlii- 
ness of belief was itrongly m.g~ed twforc us. Manifestly it wa- 
competent in that  rituntion for Aamn to  c y h i n  his reason for 
wmunilcAating with the officers. The cvidencc. was intended only 
to repel defendants' attack on the witnt~.cal~ credibility. It w:i< 
competent. Sttansbury, N. C. Evidence, wc. 50 and 51 .  

Defendants contend their rights have been prejudiced, by improp- 
er argument made by one of the prosecuting attorneys. These ae- 
signments arc not based on rxceptkms taken at the t,rial. Notwith- 
stiaolding this f:tilure of defendants t o  take exceptions, we consider 
the assignments. During the argument of Mr.  Hooks defendants mked 
t~he court d o  permit the jusy tio wtirr Tlicir w q u e ~ t  waq allowed. Tllc 
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record shows: "The defendants .then objected to the following state- 
mmh they 8ay waa made by Mr. Hooks: 'No one has gone on the 
Stand to 'testify as to Aaron's discredibilirty, on behalf of the defend- 
ants, except the lawyers.' 

"COURT: I s  thsat the s t a t anmt  you made. 
"MR. HOOKS: Substmti~ally, yes, sir. I said, 'Nobody has teati- 

lied Ito mytling except the lawyers in this case contradicting what 
this witness has said.'" 

Defendants thereupon moved for a mistrial which was denied. De- 
fendants assert the argument was improper and forbidden by the 
statute, G.S. 8-54, because the defendants had not elected to testify. 
They off& no evidenoe. Defendants' contention is not well found- 
ed. To oorredly interpret and apply the ststrttute, i t  should be re- 
membered that a t  lcommon law, both in England and in this coun- 
try, partics were not competent witnwses and were not perinitted 
to itartify. Relaxahion of this rigorous rule began in England early 
in the administration of Queen Victoria when so muoh remedial lcgis- 
lation was adopted. North Carolina shortly thereafter modifird tht3 
law of exclusion, c. 33, Laws 1856-57, but it was not until 1881 when 
4he privilege now accorded to a defendant in  crinxinad mtions to testi- 
fy or Ito remiain mute without creating a presumptioin against hiin 
waa emoted. S. v. Wilcox, 206 N.C. 691, 175 S.E. 122. 

A n  $admission of guilt lby def endank was competent evidciice prior 
to 1881 just as i t  is compchtenrt today. Then as now the law applied 
and gave effeot to the assumption that one charged with crime and 
wrongful conduct would not remain silent when he had an oppor- 
tunity to  speak. Such dlence was evidence of guilt. S.  v. Crockett, 82 
N.C. 599; S. v. Bryant, 235 N.C. 420, 70 S.E. 2d 186. 

Counsel should, base their argumont on the evidencch and tlic fail 
inferences which may be dnawn therefrom. Guilt mufit be ascer- 
tained from the evidence. S.  21. Roach, 248 N.C. 63, 102 S.E. 2d 413; 
S. v. Roberts, 243 N.C. 619, 91 S.E. 2d 589; Cuthrell v. Gwenc.  22'4 
N.C. 475, 50 S.E. 2d 525; S. u. Iit t lc,  228 N.C. 417, 45 S.E. Bd 542. 

Since the admission of guilt by failure to deny a charge of crimc 
is evidence of guilt, a solicitor may properly so argue. In  1881 when 
tihe barrier was removed, preventing the accused from testifying and 
according him a privilege, it was proper to provide that his failure 
Do utilize the privilege so given should not be regarded as an im- 
plied admission. Hence tlic language used by the I,egisla~turc~, G.S. 
$54, "kis failure to nlnkc 3uch reyueqt shall not cwatr. R I I ~  prc- 
-umption a,gaimt him," wa? entirely proper. 

But the remark to which the objection is ma.d(d doe3 not spccific- 
ally point to +he failurc of tlic defcndantq to takc thc, ~trtnd It doe. 
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n d  wgue any admission of guilt by them beoause of such failure. 
The argument must be viewed in the light of the evidence. Aaron, 
the principal witncs for the State, had been sharply cross-examined. 
We m y  assume that khe defmdants in their argument t~ tohe jury 
had challenged his credibility. He had tes%ified that at the inception 
of the conspiracy four were present: Auslander, in whose mind the 
crime originated, the witness Aiaron, Auslanderk assistant, Dave Har- 
ris, land E. C. RicBryde. So fiar as appear$, neither Harris nor Mc- 
Bryde took part in the conspiracy. 

They were merely silent observers. If Aaron's testimony with rc- 
spcct to the very inception of the conspiracy was false, the whole 
cwe would fall. I t  was not improper for the solicitor in this situa- 
tion to say that no m e  had testified in contradiotion of Aaron. S. v. 
Hooker, 145 N.C. 581; S. v. Weddington, 103 N.C. 364. 

At the request of defendants the murk reporter took the remainder 
of Mr. Hooka' argument. Defendank now assign other portiom of 
his argument as  error entitling them t o  a new trial. No objection 
was made at the time. The portions assigned ns error are, when tast- 
cd by correck legal principles, not impropw and, form no basis for 
a mistrial. The court in its charge was clareful t o  inform the jury that 
the defendante had a right to elect whether they would or would 
not testify and that their failure to do so should not be considered 
by the jury against, them or to Bheir prejudice as they were excrcis- 
ing a right given by law. 

By mignmentq of error 35. 36, 133, 116, 96, 97, 98, 37, 51, 152. 
and 121-132 defendants assert that they have not had a fair and 
i~npadial  trial which the law guarantees to every defendant. 

It* would seen1 needlws b say that, every person charged with 
crime is, when placed on trial in the courts of North Carolina, cn- 
titled to a fair and impartial trial. We have rqxx,tedly so declared. 
S. 1 1 .  Grayson, 239 N.C. 453, 80 S.E. 2d 387; S. v. Phillips, 240 N.C. 
.516, 82 S.E. 2d 562. and numerous cases there cited. If, m defendants 
contend, they havr not had a fair 'am$ impartial trial, the judgment 
directing their imprisom-n~nt ought t o  :mcl would he vncatcd and ;I 

new trial ordered. 
We have already dealt at length wibh most of defendants' mn- 

tentions. Perhaps the opinion is already unduly protracted, but thc 
mere assertion that a defendant ha?s been deprived of a fair trial 
requires discussion. For that  purpose we pick the assignments which 
seem to  typify the basis for the assertion. Thc contenhion is that 
the prosecutor .wught to introduce in the trial evidence of other 
crimes for the purpose of influencing the jury. It is quiite true, as de- 
fendant8 argue, that mlirlmcc of crime commitkcd hp a defendant 



totrally uinrelated to  the crime with which he is chiaged is i m ~ a ~ a l  
and hence dmuld not be offered. In  applying this general rule the 
court excluded evidence and direclted lthe jury nab tm oonsider emidace 
which seems ito us tie have been wmpetent. The rulings by the court 
were not prejudicial but favorable t o  defendants. Of oourse the &ate 
had no right t o  except to these ru l ing  which we think unneceiwady 
limted the evidence on which the State wsas enbitled to  rely. We 
pick as typioal of thc assignments relied upon numbers 35, 36, and 31. 

The S. B. I, ag&, Wilson, testified as  t o  the st~atements made by 
Walker and the other defendanb on the night of their arrest. The 
witness was relating the statement of Walker when he was wked: 
"What else did he tell you? 

"I asked W~alker what he told the inan a t  Roanoke Rapids about 
him furnishing all of the dynamite in the violence of Hendemn- 

"Objeotion. . . 
"WITNESS (mlitinuing): Walker said he told the man that he 

had supplied all of the dynamite . . . 
''Motion to strike the mswer on the ground i t  &tempts 60 con- 

neot W~alker with other crimes wit11 which he is not 'here charged. 
"SU6TAINED. You will not consider his anewer, genitlemen. Dis- 

miss it from your minds." 
Thereupon a inoti~m for mistrial was mtade. The jury was permitted 

to retire. When the jury returned, "The Court Ttepnkr, ah Dhe re- 
quest of Mr. Hooks, repeats tihe last statenlent of the witness Wil- 
eon. Defendants move for a mistrial on the ground of repertition of 
that highly prejudicial statement. 

"COURT: You xi11 not cmsider anything about h a t  question or 
the (answer thereto, genklemm. Dis~niss it. 
"Q What else was said by Walker? 

"-4 And that  he fixed the bombs and carried them to the pcrson 
who used tihem . . . 

"Objeotion - Sustained. 
"COURT: You nil1 not consider the answer to hhe question. Dis- 

mi&s it from your minds. 
"DEFENDANTS MOVE FOR -4 MISTRLAL. DENIED. 
"\Talker said that  nlth~ough he tjold the man this, that this. was 

not #true, that lie was only bragging t o  him." The foregoing portion 
of the record constitutes a~signinent~s 35 and 36. 

-4aron testifiecl that a t  tihe conference a t  the mortcl in Roanoke 
Rapids with Pegram, Walker, and others, rthere was driiscussion as 
to how to effe~t~ively destroy the transformers and elecitric linas fur- 
niehing power tJo Harriet Cotton Mills. It may be assumed from the 
testimony that the Power Company had several transformens ah its 
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substation. It was necwaiy  to 'ascertain wlnich transformer should 
be destroyed to prevent the transmission of power. Aaron testified: 
"Pegram said tha t  he did nat think ithat if we knocked that  bans-  
former out that, i t  would knock out the lights at both mills a d  I 
told him we were not interested in ithe North Hendlermn mill and 
ithen there was a lot of disoussian about where the power came from 
feeding the South Hendemon mill. 

"Q What was said about that? 
"A P e g a m  said i t  come from Greyskone. He said, 'The reawn I 

know, you remember when I ithrowed the cap . . .' 
"Objection by the defendants. 
"COURT: Objection overruled. 
EXCEPTION BY DEFENDANTS EXCEPTIOIL' #45. 
"WITNESS (continuing) : He said the reason he knew i t  come 

fiml Greystone, he said that when lie t h r m  the cc~vchain across the 
high-tension wires and hc looked a t  Robert and he says, 'Don't you 
know, Robert, when we knocked the lights out a t  the North Hend~er- 
son p h t ? '  And he ~says, 'The South Henderson plank did not go out. 

"Objection (by ltlle defendants) and motion to strike. 
"COURT: Motion allowed. You will not consider his answer, gentle- 

men; dismiss it from your minds." 
The testimony objected tao relates to crimes distinct from hlle criin- 

Ins1 charge then being heard, but it must be rrmcmberrd that tllc 
%ate did not offer to prove tlic truth of the 4tatementq 111,i(L(. by 
Walker and Pegram. The competency of the evidence reds upon 
their assertion that t l l e i~  espcricnrr and knowledge made t~liem ideally 
fitted to confederahe and become conspirator; and follow the leader- 
ship of Aaron. I t  wa.- inunaterinl wlwther t l ~ e  lights had gotit. out at 
two Henderson ud l -  ltccnu.;c of ~rrongful conduct I)y maieon~ with 
the rtransformcv-5. I t  was material that Pegram claimcd to know which 
tramformers had brcn de4vyecl. Thcb Stat(> did not seek to show 
that Walker had in fact furnished the dyn~nli te  for other violance in 
Henderson. I t  sought to show, and it Fa. compdent for it to ~ h o n  
that Walker, professing his skill and :~ \d i ty  to accomplish the pur- 
pose of the conspiracy. bliould honstfully make ruth a claim. Since 
the evidence was competent even tihough excluded, i t  neceswily fol- 
l m s  thart no prejudice arose by the insistence of the prosecutor. in 
presenting i t  t o  the jury. S. 7 , .  McCluin. 240 K.C. 171, 81 S.R. 2d 864, 
and authorities there cited. 

As previously noted, a tfal)r. ~worde r  was placed in .4nron1s 1noto1 
room with his consent and was so placed for the purpose of recording 
sonversations among the con~spirnltors. Evidence so obtained w m ,  RQ 
to  those engaged in t,hp ronver.rsatdons, not incompetent. Im)i?~ e v. Cnl- 
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ifornia, 347 U.S. 128, 98 L. Ed. 561. The solicitor had the S. B. I. 
atgent w'ho installed it! show how the maohine operated. Thia t e d -  
many was objected to and forms the bask of assignments 121-132. 
Since the evidence there obtained was competent as  to the piartici- 
pants, i t  was competent to demonstrate or explain how the machine 
operated. PerhaAps some of the jurors had never seen such a machine 
in qwahion. 

After the witnms had explained ibs operation, the solicitor offered 
the recordings in evidence. When he offered the recordings he frank- 
ly said to the court: ''I hlave heard those recordings. In my opinion 
they wntain matters that are not entirely oompet~ent in the evidence 
in this case because of their relation to other matters. We offer here 
the tapes and the recordings. We offer them for use by the defend- 
ank ,  if they desire, and we offer them in evidence in corroboration 
of the witnesses in this case who have testified albout those matters." 

Defendants objecited to the use of the t\apes and moved for a mis- 
trial, "on the grounds of the Solicitor's statements in &he presence 
of the Jury to his Honor and on the pounds t'he Solicitor has tried 
to take unfair advantage of the defend~mts by putting the defendant3 
on a ispat,." The count sustained the oh,iection. Defendants moved for 
a mistrial. This motion was denied. 

Defendants argue the offering of these tape recordings was so un- 
fair as  t o  demonAmte a deliberate intent on the part of the prose- 
cutor to prejudice them and prevent n fair trial. Thir contention must 
be weighed in the light of the testimony and the rulings which the 
court had made. When the recording was played 60 defendant Pegram, 
he recognized his voice, but is quoted as saying the recording "sound- 
ed like a bunch of drunks playing poker." Manifestly, defendants in- 
tended to challenge the accuracy of the recording which, according 
to the State, cau~sed Walker, Abhott, and Jarrell to confess itheir par- 
ticipation and Pegam to  refuse to deny the charge of conspiracy. 

The court, on objection by defendants, had, excluded declarations 
made by some of the defendant. for the purpose of ~howing their fit- 
ness for their part in the conspiracy. As previously 4ated, this evi- 
dence was compehent against the speaker even though it related to 
other crimes. This was npparcntly the view which the solicitor tmk 
when he offered the evidmce. TTnlilir defendants, an exception t o  a n  
erroneous ruling would not avail him. 

The tape recording played an inlportanh part in the trial of the 
case. If the solicitor hald n d  offered it, defendants could charge un- 
fairness in withholding evidence. He could not well answer that he 
did not offer it becauw it contained statements which he thought 
tohe court would dcem inroinpetent In thc 4t,uation confronting him 
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lie did the praper thing. He offered it in evidence and told the count 
bhwt he thought the wut would 'hold pa& of i t  inwmpetenh, He 
made it, available Ito Ghe defmdanlts. We find nothing in this r m r d  
to impugn bh Illotivm. 

It is the duty of the ;trial judge ta supanise .tihe trial of cases m d  
to control counsel so ithat, the panties may )be assured of a $air m d  
ilrmpwthal trial. Here the trial murt mfanifestly concluded +hat the 
accusation made by defendan& f w d  no suppont in fact. The record 
h & c a  h h t  c o w l  for d e f d a n t s ,  las well as counsel for the State, 
diligently sought to pmform their respective duties. Irt may be thI& 
art ti- each wlas over zealous. It is true that the cowt on oco&n 
had b ahonieh  counsel, $but we find nothing from our earamination 
af the r m r d  which leaves the impression that the defendtannt were 
not afforded s fish land irmpartilal trial. 

We shave careMly examined eaoh exception and eaah assignmeat 
of error. We find nothing which in our opinion would jztsbify another 
trial as to any defend~ant. 

No error. 

HIGQIXS, J., took no part in the consideration or decision of thk case. 

BOBBITT, J., dissenting 'm ts defendant Payton. In  my opinion, the 
evidence. when considered in the light most favorable to tlhe State, is 
insu5cient to &ow that defend.ant Payton was a party to  the  con- 
spiracies charged in the bills o f  indictment. 

"The existence of a con8piracy may not be est.ablis11ed by t<lie 
ex parte declaration of an alleged oonspirator made in the absence 
of his dleged coconqirartor. Only evidence of the a c b  comnlitted and 
d w h t i o n s  made by one of hhe coconspiratols after the conspiracy 
ie formed is co~npetent again&  all, and then only when the declara- 
b b m  are made or the aots are conmitted in furtherance of the con- 
epinacy." S. v. Benson, 234 N.C. 263, 66 S.E. 3d 893, and cases cit,ed. 

U~pon this legal principle, Aaron's testimony as to what Gore and 
Auslander said (in Payton's absence) Pityton had said was not mnlpe- 
ten4 rtro establish that Payton was a party to the alleged con~pirscies. 
Hence. I do not discuss t'he dubious probative significance of trhis p r -  
tiion of Aaron's bstimony. 

The competent evidence is sufficient to establisli these findings: 
(1) Aaron, endeavoring to contaot Gore, had a telephone conversa- 
tion with Payton, d Payton gave Gore Aaron's message; (2) after 
his telephone conversation with baron, Payrton telephoned Auslnnder, 
with whom Pay\bon wm in contact from time to time; and (3) Pay- 
ton knew Auslander had sent Awon to the Hendtwon area for some 
purpose incident t.0 the strike. 
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The crucilal questrim is whether the circumstmbial evidence is such 
that logical and legitimate inferences may be drawn therefrom to 
support lthe factual mnclusion thait Payton wm a panty to the al- 
l@ conspiracies. See S.  v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 
I n  my opinion, lthe correot wswer its, "No." However lstrong the sus- 
picion, it seems to me that supp i t ion  aind mjeature must, be in- 
voked to reeuh such factual oonclusion. 
Of course, if we m l d  assume hhat Payrton then knew the faob 

d i w W  by the evidence now before us, there would (be no doubt as 
to hhe sufficiency ,of the evidence as to (him. But there is no evidence 
tihlah he had suoh knowldge a t  the time of hils telephone conversahions 
wi6h Aaron land with Auslander. 

Auttivities in~ident to the strike were many and varied. Conceding 
the d c i e n o y   of itlhe evidence to suppont a finding that Payrton knew 
-4aron had been sent by Auslander to the Henderson area for  some 
purpose incidemt 60 tthe strike, Payton's guilt or innornee depende 

whether he had knwledge of and was s party to the (particular) 
comyimcies alleged in the bills of indictment. In my view, the eci-  
denc*.. a.s ;to Payton, is insufficient to support the verdict. 

VIRGINIA LAMLM ZIASBIS A N D  H~ssa;.;~, J. F. HAYBS, BE9SIE H. U I M .  
2- P O Y ~ I R ~ ~ S  AND RUSBASD, T. M. m Y m R D S S ,  m M -  
PIE ANN HAYE'S AND JACK !FHO.ZAIS HAYEIS, INFANTS APPEARING 
HEREIN BY THEIR NEXT FRIEND, J. W. HARRISON, V. EUNICE w a -  
LIkMlSON DEXICEXL R1CMt.n AXD FREE WILL BAPTZIST ORPHAN- 
AGE. INO., AND H. G. WNNOR ASD OHARLflB B.  McLlWh'. TKTSTEE. 

(Filed 14 January, 1960.) 

The granting or denying of a motion for a continuance rests in the 
sound discretion of the presiding judge, and his decision will not be 
d i s t ~ ~ r b e d  except for abuse of discretion. 

2. Judgments 38: Pleadings § 7%- 
Ordinarily i t  is within the  discretion of the W a l  court to determine 

whether in  the circumstances of 'a par t i cdar  case a plea in bar  is to 
br di~posed  of prior t o  trial on the merits. 

3. Pleadings 9 38: Trial 5 %- 
Where the record disclr>ses that  a t  the p re t rk l  hearing motion for 

continuance was denied, and that motion tha t  defendants' plea in bar 
be heard prior to trial an the merits was granted and t h e  hearing there- 
c m  wt for a term of court, and thnt the plea in  bar was heard in open 
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~ ~ u - t  rut such term, the record discloses Ohat the plea in  bar was clc- 
termined a t  a regular term of court and not in  a pretrial conference. 

4. nial Q 6%- 
Where the  record contains a statement of the trial court that  the 

lauthenticiity of the records offered in evidence by both parties ms ad- 
mitted by both parties, a party n a y  not thereafter ohjeot thalt the rec- 
ords were admitted without p m f  of authentici@. 

5. Jndgments § !d9- 
A judgment opepates a s  a bar  to a subsequent action only a~ to t he  

parties to the prior action ~ n d  those in p r iv ie .  

6. Judgments g 83-  
A judgment a s  of nomuit is a bar to a subequent  action only when 

i t  16 made to a~ppear that  the former adjudication was on the  merits 
and  i t  is found by the 6rial court bhat the second aotion is between the 
saint. irartirs :md those ill  privity wit11 tllr~n. is based nlJon snbstn~ltinl- 
Ly identical allegations and substantially identical evidence, and that 
bhe merits of the second action a r e  identical with those of the flrst. 

7. Judgments § 5- 
A judgment is on the merits when i t  is based on legal rights a s  dis- 

Giaguisbed from mere lmattens of practicte, procedure, j~~r id ic t ic in  or 
form. 

.4 plea in bar  cannot ordinarily bc determinwl ffron~ the pleadin- 
alone. 

9. Same-- 
The findings of fact of the court in regard to the identity of the 

actdon will not he reviewed on appeal, if the flndhngs a r e  .mpponted bg 
*he evidence. 

10. Judgments § 29- 
A grandchild born seer judgmenq of nonsuit in  a prior a d i o n  is 

represented by a n  older grandchild who was a party :lnd represented 
the class in the pr im 'action. and i~ in p r i ~ i t y  with hiill. 

 purchasers with notice from :I l ~ u r t y  in the prior actiou a re  in pr ir i t r  
with such partg in a s~ihwqnent action involring the ,title to land. 

la. Judgments 8 8 0 -  
A judgment on the merits is conclusive mot only 8 s  to mattera aotual- 

ly litigated and determined but also a s  to all matters praperly within 
the scrape of Ohe pleadings which could and should have been bmught 
forward, since a party will not be  atllowcd to split up hia d a i m  or  divide 
bhe grounds of recovery. 

18. Judgments 33- Judgment of nonsuit on merits held to bar snbse- 
queat action upon substantidly identical evidence. 

Where, in an action to determine the title to land bebween ptlrtiw 
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claiming from a common source, judgment of nonsuit is entered on the 
w r i t s  on the ground that all of p l a h W '  evidence wae insuflicient to 
establish better tiffle from bhe common source, mwh judgment is pmperly 
held to bar a subsequent action upon the court's findings, supported by 
the pleadings and trans-t of the evidence in the former trial blmduced 
in evidence, bogether with testimony of witnesses, that the m n d  aotion 
eought bhe slame relief as  the first, bhat the panties were the same or 
in privity, and that lthe issue in the second had been directly tried and 
determined in the first, and if m a t t m  embraced within the pleadings 
in the former aotion and which might have been litigated therein were 
m t  brought forward in the prior action, plaintiffs are nevertheless 
concluded thereby and may not assert bhem in bhe second. 

14. Judgments 8 38- 
Where, upon the plea of the bar of a prior action of nonsuit on the 

merits, the proof admits of only one conrlusion, the plea in bar is proper- 
ly  heard and determined by the count without a jury. 

RODMAN, J., concurring in the resnlt. 

BOEBITT, J., dissenting. 

APPEAL by plaintiffs from Frizzelle, J . .  .June 1959 Civil Tenn, of 
WILSON. 

This is an aotion in the nature of ejecitmenlt to determine title t o  
a tract of land, and to recover rents and profits from said land, heard 
on pleas in bar. 

A former aotion of a similar nature to determine tiitle to a ltracrt 
of land, and to recover rents and profits from such land, which same 
tract of land is the subject matter of the inls+ant cme, has been be- 
fore this Count twice. The decisions on bhe two former appeals of the 
first action are repol-ted in 244 N.C. 313. 93 RE. 26 540, and in 245 
N.C. 687, 97 S.E. 2d 105. The decision on t'he second appeal affirmed 
a judgment of involuntaly nonsuit. 

fillowing the deoision of the second appeal, plaintiffs commenced 
this aotion within one year, pursuan~t tn the provisions of G.S. 1-25. 

From a judgment sustiaining defendanks' pleas in bar of res judicata 
and estoppel hp j n d g m c ~ ~ t ,  and dimi~qing the action, plaintiffs appeal. 

Lamb, Lamb & Dnughtridge by  Vernon F .  Daughtridge and Cooley 
and M a y  b y  Hubert E. M a y  for plaintiffs, appellants. 

Gardner, Connor and Lee for defendantd Eunice W .  Ricard, H .  G. 
Connor and Chnrles R. McLean, Trustee, nppellees. 

PARKER, J .  On 5 September 1958 the defendants Ricard, Connor, 
and McLean, Trustjee, requested khe Clerk of tihe Superior Court of 
Wilson County to place this action on the pre-trial docket. On 7 Jan- 
uary 1959. .Judge Frizzelle ordered that tlhis case be set for trial per- 
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anzpbrily as the first case for trial ah the June 1959 Civil Term of 
the Superior Court of Wilson Oounty. 

A t  the June 1959 Term, Judge Frizzelle entered what is desgtiatecl 
as  a "Pre-Tllial Order," which is in substance: Plaintiffs moved for 
a continuance. Judge Frizzelle denied the motion, and plaintiffs ex- 
cepted. Defendant Ricard moved that her pleas in bar be heard and 
determined prior to the trial an  the merits. Judge Frizzelle, in his 
discretiion, granted defendant Ricard's motion, and set the hearing 
of the pleas in bar for 22 June 1959. Plaintiffs excepted to the order. 

Judge Frizzelle, without a jury, heard the pleas in bar of defend- 
ant R i c d .  Defendanlt Ricard offered in evidence her answer oon- 
taining her pleas in bar of estoppel by judgment and res ptdwntu.  At 
this p i n t  plaintiffs' counsel read to Judge Frizzelle their r q ~ l y  to de- 
fendmt Rioard's pleas in b'ar and counterclaim. Then defendant 
Ricard in support of her pleas in bar offered in evidence the fo1lo~-- 
hg:  ithe pleadings in the first aation on the second appeal to this 
Count, with the two deeds attached as exhilbits to the amended com- 
plaint; ithe judgment (of Judge George M. Fountain, entered a t  the 
September 1956 Civil Term, nonsuilting plainkiffs' fir& actlon; the 
8ippea.l entries on the second appeal; the summons in the first aotion 
wiith the Sheriff's return; the proceedinw making additional parties 
in the first action; the opinion of thils Court on the second appeal, 
which is reported in 245 N.C. 687, 97 S.E. 2d 105; a transcript of 
tihe r m d  in the trial of the first action, which resulted in the second 
appeal to this Court, conkaining the h t i m o n y  of Mrs. Annie Parker 
Phillips, of Mrs. Nana Louvinia Parker, of George A. Barfwt, of 
Mns. Bessie Lamm, of R. H. ,Jackson, m d  B. F. Varnell, all w~tnesses 
for pl&ntiffs, in the form of questions and lansrwers; and also cont.ain- 
ing copies of the deed from Nana Louvinia Parker land other3 to R. 
A. Stamper land wife, of the deed from R.  A. Stamper and w ~ f c  to 
G r o ~ e r  T. Lamin, of the deed from R. A. Sta-mper and n-~fe to de- 
fendant R i e ~ r d ,  who was then Eunice Williamson Decker, and stipu- 
1 ~ a t i m  and comments of counsel. Defendant Riclard also inltduced 
some immaherial pleadin@, e, g., her answer to the original complaint. 
vhen the finst action was tried :twice in the Superior Court resulting 
in tm appealls to this Court on an amended complaint, and :.he ori- 
ginal ~ m p l a i n t  is not in either of rthe records of +hose two sppaals. 

Plaintids offered in evidence before Judge Frizzelle &he foiiowing: 
T'he testimony of W. A. Lucas, in the form (of questions and mswers. 
given at a former trial of the first actilon (before Judge Cam in Nor- 
ember 1954. Incorporated in W. A. Lucas' testimony is a copy of the 
Will of Grover T. Lamm. Plainltiffs also offered in evidence s copy 
of a mill and copies of deeds in reference to the land whioh is the 
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subject matter of this present (action. PlaintJffs also offered in evidence 
a transcApt of the testimony of defendlant Ricard given in the fimt 
trial of the hearing before Judge Oarr, largely in the form of ques- 
tions and answers. Judge Frizzelle excluded this tastimmy as irrele- 
vant, but permitted counsel to read i t  into lthe record. 

Judge Frizzelle entered .a judgment in substance: Plaintiffs' com- 
plaint In the ease fixes their alleged cause of laction as one in the nla- 
t<ure of ejedment, and fixes their cbaim of title to the land dascribed 
in their complaint as being derived from R. A. Stamper and wife. 
That a prior action upon the same alleged oause of action, and seek- 
ing the same relief, was instituted in the Superior Court of Wilson 
Counts by summom issued 24 December 1952. The parties plain- 
t.iff in the prior acction were the same as the parties plaintiff in this 
action. The parties defendant in the prior action were the same as 
the parties defendant in this action, with the exception of H. G. Con- 
nor and Charles B. McLean, Trustee, both of whom aver ;they have 
acquired interests in the land, the subject matter of this adion, from 
the defendant Ricard. Plaintiffs' find laction was triedr at the Septem- 
ber 1956 Civil Term of the Superior Court of Wilson County. At 
said trial plaintiffs sought to estiablish their alleged cause of action 
by showing that  they and the defendtant Ricard claimed title to the 
locus ,n qzro from a common source, t o  wit, R.  A. Stamper and wife. 
-4t said trial plaintiffs introduced evidence to support their alleged 
title from the common source, and introduced further evidence to 
support, defendanit Ricard's claim of title from the common source 
Plaintiff. offered nothing by way of attack upon the title of defendant 
Ricard. After plaintiffs had closed their evidence, defendant Ricard 
nloved for judgment of nonsuit. Thus, squarely presented, was the 
question for legal determination: Which cllaim of title from the com- 
mon source was tihe better? The tri~al judge entered judgment of non- 
suit, and dismissed plaintiff&' action. Upon appeal t o  the Supreme 
Court. the judgment was affirmed, and the Supreme Court held that 
plaint<iff,s proved themselves out of wurt by showing a superior title 
in defendant Ricard from the common source. Plaintiffs' claim to the 
Locus in quo rests solely upon i~t  being determined in tthis action that 
they hold the better title than defendant Ricard from R. A. Stamper 
2nd wife. That  question was judicially determined adverse to pllain- 
ti& in a prior action. Thus, a fact essential ito plaintiffs' taction, thlat 
defendlant Ricardl holds the (better title from R. A. Stamper and wife. 
has been directly tried and decided. This essential fact cannot be oon- 
tested again between the same parties, or t4heir privies, in the same 
or my other court. Plaintiffs are estopped to deny tihe aforestated 
particular fact, which ie assential to the oause of action alleged in 
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their mqlainrt .  At  the former tri~al the way was open to plaintiffs to 
attack defendant Ricard's claim of title, that  they had offered in mi- 
h c e ,  upon m y  and all existing grounds, both legal and equitable. 
It was inoumbent upon them to bring forward, and laissent their whole 
o w .  Plaintiffs have had their day in court, and have had the oppor- 
tunity to  disprove defendant Ricard's claim of title that they, the 
plaintiffs, offered in evidence. They have waived their right to assert 
and prove their ajttack alleged in the complaint in this case on de- 
fendant Rioard's claim of title. Whereupon, Judge Frizzelle adjudged 
and decreed that  the pleas in bar of the defendants Ricard, Connor 
and Charles B. McLean, Trustee, be allowed, and dismissed plaintiffs' 
action. Plaintiffs are estopped .to relitigate the question as to whether 
they or defendant Rioard hold the better title t o  the land descnibed 
in the omplaint  from R. A. &amper and wife, a common isource; and 
the judicial determination of the former action, which was affirmed 
in the Supreme Court, operates as an estoppel, and ax3 res judicata 
against plaintiffs to maintain this adion. 

Plaintiffs assign at3 error the nefusal of the court bo grant them a 
continuance to a sukequent term. The granting or denying of la mo- 
tion for a continuance rests in the sound discretion of the presiding 
judge, and his decision will not be dislturbed on appeal, except for 
abuse of discretion. No nbulse of discretion has (been shown. This as- 
signment of error its overruled. Furniture Co. v .  Baron, 243 N.C. 502, 
91 S.E. 2d 236. 

Plaintiffs assign )as error the court's hearing defendant Ricard's 
pleas in bar prior to the trial of the action on itis menib. The pleas 
in bar of defendants Ricard, Connor, and McLean, Trusrtee, deny 
plaintiffs' right t o  mainbaiain the taction, and if established, will de- 
stroy their action. "Ordinarily, i t  is for the trial judge, in the exer- 
cise of his discretion, to determine whdher in the circumstances of a 
particular case a plea in bar is to be disposed of prior t o  trinl on 
tihe merits of plaintiff's )alleged cause of action." Gillikin v. GiUikin, 
248 N.C. 710, 104 S.E. 2d 861. This assignment of error is overruled. 

Plaintiffs contend in their brief that  khe pleas in bar were heard, 
and determined a t  a pre-trial conference. It is manifest from a 
study of the record that the pleas in bar were not heard, and de- 
termined art a pre-trial conference, but were heard, and determined 
a t  a regular .term of court, in open court, according to the pracltice 
of the S~~jperior Courts of the State. 

Plaintiffs in their brief oontend that  the evidence offered in de- 
fense of the plws in bar was admithed without proof of authentic- 
ity, "and %hat counsel for said defendant proceeded to offer mch 
evidence without a stipulnt,ian as to its authenticity." On page 63 
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of the reoord, we find this: "The authenticity of the records offered 
by both parties admitted by both parties. J. P. F., Judge." There 
seem to be no; merit to this conltention. 

The general rule is well eettled that  the doctrine of res judicata, 
whereby a judgment bars a subsequent action on the same cause 
of action, and renders the judgment conclusive on the i ~ u e s  ,adju- 
dicated, applies only to the parties to  t~he action in which the 
judgment was rendereds and the privies of euch parties. Bennett v. 
Holmes, 18 N.C. 486; Meacham v. Lams & Bros. Co., 212 N.C. 
646, 194 S.E. 99; Rabil v. Farris, 213 N.C. 414, 196 S.E. 321; Cor- 
poration Commission v. Bank, 220 N.C. 48, 16 S.E. 2d 473; Cannon 
u. Cannon, 223 N.C. 664, 28 S.E. 2d 240; 30A Am. Jur., Judgments, 
Sec. 396; 50 C.J.S., Judgments, Sec. 762. 

In  U. S. v. California Bridge & C. Co., 245 U.S. 337, 62 L. Ed. 
332, the Court eaid: "The dootrine of estolppel by judgment, or 
res judicata, as a practical matter, pmceedls upon the principle that 
one person shall not a second time litigate, with the same p e m  or 
with another so identified in interest with such person that he mpre- 
senb the same Iegal right, precisely the same question, particular 
oontroversy, or issue which has been necessarily tried and finally 
determined, upon its merits, by a oouh of competent juridiotion, 
in a judgment in personam in a former suit." 

A former judgment of nonsuit is res judicata I~LS 60 a second action, 
only when i t  is made to appear that the former adjudioation has been 
on the merits of the action, and i t  appears to the trial court, and is 
found by such court as a fact, that the sewnd taction is between the 
same parties in the same capacity 01- quality, and their privies, and 
is based upon substantially identical allegation and substiantially 
identical evidence, and that the merits of the second action are identi- 
cally the same. Kelly z?. Kelly, 241 N.C. 146, 84 S.E. 2d 809; Craver 
v. Spaugh, 227 N.C. 129, 41 S.E. 2d 82; Hampton v. Spinning Co., 
198 N.C. 235, 151 S.E. 266; 17 Am. Jur., Dismissal, Etc., p. 162; 27 
C.J.S., Dismissnl and Nonw~it, p. 404; 30.4 ,4111. Jur., Judgments, Sec- 
tion 398. 

"A judgment on the merits is said t o  be one which is based on legal 
rights as distinguished from mere matters of practice, procedure, juris- 
diction, or form, or is a judgment .that determines, on an issue either 
of law or f n c d ,  wliicli party is right." 30A Am. Jur., Judgments, Sec. 
348. 

The pleas in bar "cannot be determined from the pleadings alone." 
('mver v. Spnuqh, supra, and cases there cited. 

This Court said in Kelly v. Kelly. supra: "Ordin~arily, if the evi- 
dence on which the plea of res judicntn is sustained tends to show 
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the fa& to be as found by the trial court, itLs findings will not be 
reviewed by this Gurt." 
The parties plaintiff in the former adion a d  in the instant action 

are the same, with this exception: In  the i&& case 'a new plaintiff 
appears, Jack T h o m  Hayes, an infant son of Virginia Lamm Hlayes 
and husband, J. F. Hayes, m d  a brother of the infant plaintiff Tan-  
pie Ann Bayes. In the former h i o n ,  Tempie A m  Hlayes appeared by 
her next friend, J. W. Harrison: in the present w e  both infanh ap- 
pear by their next friend, J .  W. Har r im.  It would seem that Jack 
Thomas Hayes wm born subsequent to lour decision on the second 
appeal of the first action. The Will lof Grover T. Lamm devises cer- 
ltain interests in his reality to his daughter, Virginia Lamrn Hayes, for 
her life, after the termination of a life estate devised to his wife, and 
at Virginia Lamm Hsyesl death, to her children. His will refers to 
no gmndchildren by name, except Betty Frances Lamm, daughter of 
his late son, Oliver L a m .  It awem fmm rthe record trhat Jack 
T h m m  Hayes is eo identified in intereat, with Tempie A m  Hayes 
that he was in privity with her who was a ,panty to the prior acijudi- 
oatim, and represented the same legal night. 30A Am. Jur., Judgments, 
p. 451. " 'Privity' is the mutual or suoce&ve relationship to lthe 
same right of pmperty, or suoh an identification in interest of one per- 
son with another as to represent the same legal right." 72 C.J.S.. 
Privity; Privies; Privy, pip. 954-5. 

The parties defendant in the former action and in the insOant cam 
are identical, with this exception: In  the instant oase two new de- 
fend& appear, H. G. Connor and Charles B. McLean, Trustee. The 
decision on ithe second appeal of the first action was filed 27 March 
1957. On 1 May 1957, defendant Rimrd mveyed to H. G. Connor 
by deed duly recurded a portrim of trhe land thlat is the subject mat- 
ter of the former action and the present action. On the same d ~ t e  de- 
fendant Ricard executed and delivered to Charles B. McLean, Trustee, 
la deed of trust duly recorded, securing im indebtedness of $2,000.00 
due H. G. Oonnor, and conveying to the 'I'rostee all of this same hnd,, 
excerpt the portion conveyed to  H. G. Connor. H. G. Connor and 
Charles B. McLean, Trustee, are privies in estate with defendlamt 
Rioard, due to their relationship 'of grantor and grantees. 72 C.J.S., 
PrM,y;  Privies; Privy, Privity in Estate, pip. 960-961. 

Judge Frizzelle found that the parties plaintiff in the prior action 
were the same as the parties plaintiff in the instant laction. By inad- 
vedence he did not refer to the infant Jack Thomas Hayas, who is in 
privity with his infant sister, Tempie Ann Hayes. Judge Frizzelle's 
findings show the privity of estate between defend'ant Ricard and 
defendants Connor and McLean, Trustee. However, considering Judge 
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Frizzelle's judgment in its entirety, we are of opinion th~at his findings 
of faat are sufficient that there is an identity of parties in the first 
action and the present action, within the doctrine of res judicata, and 
thiat ;the evidence supports such findings. 

The pleadings on the two appeals to this Court of the former aotion 
are idmtical. The complaint in the instant case is identical with the 
amended complaint on the two appeals to ithis Court of the former 
action - only the amended complaint appears in the records on the 
two former appeals -, with these exceptions: One. An allegation in 
the instant aotion thlat Jack Thomas Hayes is an  infant son of Vir- 
ginia Larnm Hayes and hwband, J. F. Hayes, and appears herein 
by his next friend. Two. The addition in the present csmpl~aint of a 
new sub-paragraph to paragraph XI1 of the amended complaint, in 
the former action. Paragraph XI1 begins: "Said cllaim of defendant 
Ricard is valid neitrher in law nor in fact for ;thaV1: The new sub- 
paragraph reads: "E. In  the year 1946, said Grover T. Larnm placed 
defendant Ricard and her family in possession of said lands as his 
tenants, and oontinuously thereafter until his death and a t  the time 
thereof they were in possession of said landis as such tenant-s, and 
since his death said defendant has been wrongfully holding over and 
withholding the possemion of said lands from tahe plaintiffs." Three 
The amended complaint in the former adion requests, inter a h ,  the 
appointment of a receiver t o  bake possession of the subject matter sf 
the laction: this is omitted in trhe complaint in the present action. 
Four. The amended complaint in ithe fanner aotion alleges defendant 
Rioard is a resident of North Carolina: the complainh in the prasent 
case alleges she is a resident of South D a k d a .  

A,fter plaintiffs filed their complaint in the instant case, bhey had 
H. G. Connor and Charles B. McLean, Trustee, made parties dc- 
b n d m t ,  and filed an amendment t o  their complaint tro this effeat: 
That  defendant Ricard's deed to Connor and deed of trust to McLem, 
Trustee, are void, and conveyed nothing to them, because pl~aillitiffs 
filed a lis pendens ais to the tract af land on 24 December 1952, when 
they instituted bheir first action, that Connor was of counsel for de- 
fendant Ricard in the first aotion, and that Connor and McLean, 
Trustee, knew defendant Riclard did not own the land she purported 
to convey to Connor and McLean, Trustee. 

In  the former action plaintifis filed a reply to  defendant Riaard's 
supplemental amwer, in which in paragraph A they allege: "De- 
fendant Rioard i~ estopped rto deny the fee simple title of Grover T. 
L&mm and the title of plaintiffs to said land for that": and then fol- 
l o w ~  an allegation of practically the identiaal words mtrained in 
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Paragraph XII, sub-paragraph E, af their complaint in the instant 
case, (above set forth. 

This Court said in King v. Neese, 233 N.C. 132, 63 S.E. 2d 123: 
"Where a second action or proceeding is betwoen the same parties 
as a first aotion or proceeding, the judgment in the former aotion or 
proceeding is csnclusive in the latter not only as  to all mattem actual- 
ly litigated and determined, but also as  to all mattem whioh could 
praperly have been litigated and determined in the former action or 
proceedrig." To the same effect see 30A Am. Jur., Judgments, ;%c. 
372, where numerous cases are cited from many jurisdictions. 

This Court said in Bruton v. Light Co., 217 N.C. 1, 6 S.E. 2d 822: 
"A judgment rendered in an action e s top  trhe parties and their privies 
~ L S  to ,all issuable m~attens contained in the pleadings, including all 
material 'and relevant mathers within the smpe of hhe pleadine, which 
the parties, in the exercise of reasonable diligence, could and should 
have brought forward. Citing cases. The whole tendency of our de- 
cisions is is require a 'plaintiff to try his whole oause of action and 
his whole case &t one t,ime. He oan neither split up his claim nor di- 
vide the grounds of recovery." 

For tan  analysis of the pleadings in the former action see 244 N.C. 
313, 93 S.E. 2d 540. That  decision also contains a summary of the 
midence in that trial. See also 245 N.C. 687, 97 8.E. 2d 105, for the 
second appeal of the former action. 

A judgment of nonsuit on the merits and after a full hearing, stands 
upon a different bmis from those judgments of nonsuit upon other 
uauses and upon other grounds, where a plaintiff can bring a new 
actilon under G.S. 1-25, and "mend his licks," if he can. Hampton v. 
Spinning Co., supra. 

T,he judgment of involuntary nomui~t entered in the former action, 
and aflirmed by this Court, 245 N.C. 687, 97 S.E. 2d 105, was an 
adjudication upon the merits of the action, for that plaintiffs' evi- 
dence showed affirmatively thak defendant Ricard had a bether title 
to rthe land from a common source, and that they are not entitled tlo 
recover, which wads her defense. 

Plaintiffs contend t h h  in the instant m s e  other issues are present- 
ed, which were not presented when the former action was tried and 
nonsuited, to wit: Whether defendant Ricard was a tenant of Grover 
T. L a m ;  whether the deed lto defendant Ricard was without oon- 
sidenation; whebher the deed to defendant Ricard was a deed of gift 
and not registered within two years from the date of delivery, etc. 
All these n~atiters were alleged by plaintiffs in their pleadings in lthe 
former action, and might have beem litigated in that  action. If plain- 
tiffs did not see fit to present evidence on their whole case, as alleged 
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in their pleadings, when t'he former acrtion wak~ tried md nonsuited, 
that was their choosing, and they must labide the consequences. King 
v. Neese, supra; Bruton v. Light Go., supra; Gibbs v. Higgins, 215 
N.O. 201, 1 S.E. 2d 554; Cropsey v. Marlcham, 171 N.C. 43, 87 S.E. 
950; Coltrane v. Laughlin, 157 N.C. 282, 72 S.E. 961. 

In  studying ithe evidence we have considered plaintiffs' evidence 
excluded by Judge Frizzelle, as if he had admitted it. The evidence 
initroducedr in the hearing before Judge Frizzelle supports his findings 
of fact, and suoh findings support his conclusions, and his judgment 
baised thereon. The merits of the two actions are the same. 

The conveyances by defendant Ricard ito Connor and McLean. 
Trustee, do not prevent the application here of the principles of res 
judicata and estoppel by judgment,, and the sustaining of such pleas 
in bar destroys plainhiffs' action. 

Upon the record before us, the pleas in bar were properly heard 
and determined by ,Judge Frizzelle without a jury, for the reason 
that the proof admits of only one conclusion. 50 C..J.S.. Judgments, 
Sections 845-6. 

Whlat was said in Ingle v. Cassady, 211 N.C. 287, 189 S.E. 776, 
with a change of names, is in poinrt here: "This its the 'saime candle 
blown out in the original action,' Ha.yes v. Ricard, 245 N.C. 687, 97 
S.E. 2d 340, 'and lighted again in the present actction.' " 

All plaintiffs' assignments of error are overruled. The judgment be- 
low is 

Affirmed. 

RODMAN, J., concurring in result: This cause has been considered, 
on two prior appeals. In  the appeal from the judgment of nonsuit 
(245 N.C. 687), i t  was decided that the prior recordahion of the deed 
to defendant made a prima facie case of ownership and in the absence 
of evidence which would invalidate the deed to defendtant, plaintiff& 
were not entitled to recover. 

I understand the decision on the first appeal (244 N.C. 313) to 
hold that all of the evidence given by the witnessas offered by plain- 
tiff for the purpose of invalidating the deed to defendant is cmpe-  
tent andi, when so considered, the evidence is not as  a mlatter of law 
sufficient to defeat the title vested in defendant by prior registration 
of lthe deed from the oommon source. 

Pliai~litiffs, a t  the hearing before ,Judge Frizzelle, offered for the 
purpose of establishing their superior title the identioal testimony 
considered by this Court when the case was here in 1956 (244 N.C. 
313). No other evidence was offered. The evidence i~ not subject, to 
differing inferences which a jury might draw therefrom. The eff& 
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to be given to tlrat testimony is a matter of law. We held in effect 
that, i t  was not, when all was consider&, sufficient to establish plain- 
tiffs' superior title. Since tlie evidence on which plaintiffs now rely 
11m in effect been ladjudged insufficient to esbablish plaintiffs' superior 
title, it follows, I think, lthat tlie oonclusion reached by Judge Frizzelle 
is correct. Hence I vote to affirm. 

BOBBITT, J., dissenting. In  Hayes v. Ricard, 245 N.C. 687, 97 S.E. 
2d 105, this Court affirmed a judgment of involuntary nonsuit en- 
tered a t  the close of plaintiffs' evidence. Thereafter, pllaintiffs, under 
G.S. 1-25, commenced the presenh action. 

The former and present actions are essentially the same. There is 
substaantial identity as to the respective parties and the pleadings 
raise the same issues. Indeed, to invoke G.S. 1-25, there mu& be such 
identity. 

"The time is extended beoause the new action is cansidered as a 
conthation of the former action, and they must be substantially 
h e  mme, involving the same parties, the same cause of action, and 
the same right; and this must lappear fmm tihe record in the case, and 
c a m t  be shown by oral testimony." McIntosh, N. C. Practice & 
Procedure, § 126; Goodson v. Lehmon, 225 N.C. 514, 518, 35 S.E. 2d 
623, m d  cases c iM.  

A motion for judgment of involuntary nonsuit under G.S. 1-183 
ohdlenges the suffiaienoy of +he evidence. Lewis v. Shaver, 236 N.C. 
510, 512, 73 S.E. 26 320; Gantt v. Hobson, 240 N.C. 426, 431, 82 S.E. 
2d 384. The sole adjudiaa;tion made by la judgment of involuntary non- 
suit is that the evidence then before the c& is insufficient to sus- 
tain plaintiff's alleged clause of action. The purpose of G.S. 1-25 is 
to afford the pltaintiff an  opportunity, upon a new trial, to  offer evi- 
dence in addition to that offered in the first trial and thereby cure 
the deficiency an amount of which the judgment of involuntary non- 
suit was entered. 

"It seems to be settled in this juridiction that a judgment of non- 
suit is not res judicata I&S to fa wmnd action unless it is made to ap- 
pew that the secund action is between the same parties, on the same 
c a w  of mtion, and upon subtantially bhe same evidence." Pember- 
ton v. Lewis, 243 N.C. 188, 90 S.E. 2d 245, and ocusas cited. As stated 
by Denny, J., in the Pemberton case: ". . . the evidence to be con- 
sidered on such motion (to dismiss on the ground that a judgment of 
noneuik in la former action was res judicata) may not be lirniited to the 
evidence that was adduced in the former trial, but contemplates a 
wmiderstion of {all the evidence adduced in support of the allegakions 
of +he respective complaints. It is only by a conside~ation of all such 
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evidence tha t  the court may determine wlietlier or not the evidence in 
both trials was substjantially the same." Hence, in the Pemberton case, 
~t was held that  fhe motion t o  dilsmiss, if made prior to  the hearing of 
the evidence a t  the trial of the second action, was premature. 

As stated by Higgins, J., in opinion on said prior appeal: "After 
introducing the Ricardi deed, 'for the purpose of attack' the plain- 
tiffs offer nothing by way of attack. They contend the deed m its 
iace, regardless of the time of registnation, is insufficient t o  defeat 
the plaintiffs' title." Absent evidence to  mpport plaintiffs' allegations 
that  the Ricard deed was without consideration and was never de- 
livered, this Court held plaintiffs' evidence insufficient. The primary 
question now is whether plaintiffs are entitled t o  attack the Ricard 
deed by offering evidence t o  support their allegations that  it was in 
inot without consideration and was never delivered. 

The ,iudgment of Judge Frizzelle is based solely on his finding or 
ruling tha t  the prior judgment of involuntlary nonsuit estopped plain- 
tiffs from offering evidence upon trial of the present action t o  at;tiack 
the Ricard deed. The ground wsigned for lthis finding or  ruling is that 
plaintiffs had opportunity to  offer such evid4ence upon trial of the 
former action but did not do so. This, in my opinion, is a misappre- 
hension of the applicable law. The judgment should be vacated and 
r'he cause remanded for trial. 8. v. Grundler, 249 N.C. 399, 402, 106 
8.E. 2d 488, and cases cited. 

We are not concerned with lthe procedure where a judgment which, 
in t e r m ,  adjudicates the respective rights and liabilities of the parties, 
is pleaded as res jzidicnta. A judgment of involuntary nonsuit, as 
indicated above, does not so adjudioate. Where a judgment of invol- 
tary nonsuit is pleaded as res judicnta, the approved practice is to 
proceed t o  trial. When t?he evidence has been introduced, then, but 
not until then, the court determines whether the evidence offered by 
plaintiff is substantially the same as that  offered a t  tlhc trial in which 
$he judgment of involuntnry nonsuit wne entered. Pemberton v. Lewis. 
wpra, and cases cited. 
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MARGIE WILLIAMSON v. DOROTHY BHNNETT. , 

( Filed 14 January, 1060. ) 

I. ma1 g zza- 
On motion to nonsuit the evidence should be taken in the light most 

favorable to  plaintiff and she is entitled to  the benefit of every in- 
~tendiment upon the evidence and every reasonable inference of fact tn 
(be drawn therefrom. 

O. Damages Q S- 

Where ordinary negligence produces some actual physical impact or 
genuine physical injury, damages may be recovered for mental or emo- 
bional disturbance naturally and proximately resulting therefrom. 

3. Same: Negligence g 1- 
Mere fright caused by ordinary negligence is not ground for an actiou 

or the recovery of damages. 

Fright resulting from ordinary negligence may be ground for an actiou 
and the recovery of damages if actual physical injury immediately, 
naturally and proximately results from the fright, a s  when fright cauws 
plaintiff tn faint and fal l  to his injury. 

6. Sam- 
Neurasthenia resulting from fear  o r  anxiety for  the life, safety or 

well being of a person other than plaintiff himself is not ordinarily 
ground for the recovery of damages. 

6. Damages Q S-- Damages for  neurasthenia which is no t  t h e  na tura l  
and direct resul t  of t h e  negligent a c t  may no t  b e  recovered. 

Plaintiff's evidence disclosed that  there was a n  actual impact between 
her  ca r  and the car of defendant, accompmied by a grinding noise, that 
plaintiff received no direct bodily impact and no immediate physical 
injury from the collision, that  plaintiff mas more than ordinarily pre- 
disposed to neurosis, that  previously a child on a bicycle had run into 
a car  driven by her brother-in-law, which accident result& in the child's 
death, that  plaintM had theretofore been involved in another accident 
from which she had completely recovered, that  a t  the time of the acci- 
dent in suit plaintiff did not gee what had struck her car but was seized 
with fear  and anxiety that  she had hi t  a child on a bicycle, and that there- 
af ter  plaintif-r developed a neurasthenia and experienced a conversion 
reaction resulting in pseudo-paralysis. Held : Plaintiff's emotional dis- 
turbance was not the natural and proximate result of the accident, and 
further, was not based on anxiety for her own safety but upon a sup- 
posed injury to  a non-existent child on a n  imaginary bicycle, and there- 
fore plaintiff is not entitled to recover of defendant damages for the 
mental distress and nemous disorder. 

H~aarms, J., took no part  i n  the consideration o r  decision of this case 
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APPEAL by defendant fronl Friirel le ,  J., 3Jng 19.59 ('ivil T ( ~ i 1 1 ,  of 
NASH. 

This action was instituted by plaintiff to recover damages for in- 
juries to her person and property because of tqhe alleged actionable 
negligence of defendant. 

The m p l i a i n t  alleges that  there was a collision between auhn~obiles  
driven by plaintiff and defendant; that  defendant. was negligent in 
that  she failed to mainttain a reasonable lookout, failed t o  kecp her 
vehicle under proper conbrol and failed to  yield the right of way; that 
defendlant's negligence was the proximate cause of the collision; that  
as a result of the collision plaintiff's automobile was damaged and 
"the plaintiff has suffer& from an extreme nervous condition, re- 
sulting in a conversion reaction causing facial paralysis, weakening 
of the left side of her lhodg, extreme anxiety, inability to  slwp and a 
nervous breakdown. " 

Defendant answered and denied that -he was ncgligmt, averred 
that  the collision was caused by plaintiff's negligence in failing to 
keep a reasonable lookout and in violating other alleged du t i e~ ,  n.nd 
alleged tha t  plaintiff's negligence contributed to  her injuries. 

The evidence adduced a t  the trial tend. to  show: 
Hill Street in the city of Rocky Mount is a two-lane one-way street 

accommodating west-bound traffic. At  it<s intersection with Raleigh 
Street traffic is controlled by lights. A school is located near the north- 
west corner of this intersection. On Hill Street in the block east of 
the intersedion the speed limit is 20 milos per hour. On 9 May 1958, 
about 8:30 A,  hI., plaintiff was driving her Buick automobile west- 
wardly on Hill Street approaching the traffic light a t  the Raleigh 
Street intersection. Her speed was about 20 miles per hour. Her two 
daughters were in the oar with her; she was taking the older daughter 
to school, but not to the school referred t o  above. She was travelling 
in the north or right-hand lane. She overtook and passed another ve- 
hicle, turned back into the north lane. and observed that  the traffic 
light was red and that there was a line of cars in the south lane wait- 
ing for the light to  change, but none in the north lane. She proceeded 
toward the intersection. passing the line of cars on her left. 

The defendant resides on the south side of Hill Street near the 
intersection; she was attempting to leave her private driveway in a 
Triumph sportscar - a small car. The line of traffic in the south 
lane barred her way. A motorist stopped immediately east of her 
driveway and waved her through the line. She passed, through the 
gap in the line and attempted t o  enter the north lane and collided 
with the Buick driven by plaintiff The impact turned t iefmdant '~ 
cnr back into the south lane. 
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The only inijuxy to defendant's car was la "slight dent" on $he right 
front fender. Plainhiff's car was "lightly dented" on the left door 
and door past. Part of the damage on plaintiff's car had been oau& 
by another laccidtmt. The new "scrape" staxtted "afbout the center of 
the left fmnt door . . . went across tihe cenlter post and stopped sp- 
proximately the middle of .the left rear door." The "scr~~pe" was "ap- 
pmximlately X t h  inoh deep and 2 or 3 inahes wide. The middle was 
dented in and the paint scraped off." 

Plaintiff did not see what had mlade conltiarct wikh her oar. There 
waa la "grinding aound on the left side" of her oar. "It did not sound 
like a car." About a month before this, a little girl riding a bicycle 
had run into the side of plainrtiff's bnother-in-law's car and was killed. 
When pl'aintiff heard +he "ginding" sound all she could think of was 
that she had killed la child. She thought, "Oh, Gad, not la child on a 
bike." She daove m through the intersection m d  parked the Buick 
and .then saw for hhe fir& time that she had &ruck a car ,d was 
glad it was a oar and not a ohild on la bicycle. She tastified at the 
trial: "I was sa relieved i t  was the car, I was perfectly all right." M h  
~ v e r s  said trhey were not hurt and were sorry lhhe accident had oc- 
curred. Plaintiff did not seem upset. There were no &kid marks on the 
street; there wais no debris or broken glass. 

Ladm in the day plaintiff lbeoame nervous and upset. She had no 
physioal injuries. Her nervous wnclition grew wor~se. She was 29 years 
old, had  been married ten years and lhad two children. Before hhe ac- 
cident she was a goad and dutiful mother land wife, wais neat in ap 
pearance, kept a neat and attractive [home, helped her hu~band in 
his business, liked to be with people, was a lively conversation~alist and 
a good neighbor. She had been injured in lm laruhmobile accident in 
1955 and her injuries required surgery, but @he had fully recovered 
and was in good healrtrh in 1958. After the accident on 9 May 1958. 
she was nervous and anxious, had frequent crying wells, was irritable, 
constantly scolded bhe ehild~en, wm abusive to her husband, claimed 
that nobody loved her and that her husband's people hatecl her, in- 
sided that she didn't lhave a friend in the world, avoided people and 
wanted to be alone, and neglected the children, her house work a d  
her husbmd's business. In the course of time she \began to comp2rrin 
that the corner of her mouth was drawn, her tongue swollen, and her 
left side numb. She complained of  shortness of breatih, difficulity in 
swallowing, and lthat she could not sleep. 

She went to Dr. Bell, her family physician, on 22 May 1958 and he 
eaw her often thereafter until September. He considered that @he 
htad la nervous disorder, "something on the order of a nervous break- 
down." He prescribed a tranquilizer, and tried several kinds. 
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In  September 1958 ehe was seen by Dr. Somer~, a fpsyohiatrist of 
Memorial Hospital, Ohapel Hill, N. C. He made a diagnosis and 
tr&A her. He saw her eleven times from September to December. 
He performed a "p&ychological balking treatment" - psychotherapy. 
In his opinion plaintiff p io r  to the miden t  had a more than ordinary 
proneness to newsis,  and this proneness ie explainable by certain 
of her childihood experiences. In  psyohiatry, neurosis is "a functional 
nervow disorder, witihoult demonstrable physical lesion." (Websk's 
New International Dictionary, 2nd Edition). Dr. Somers dilagmssd 
her .o~~~di t ion as a mnver~ion readion. He explained that "a conver- 
sion reaction is la reaction where emotional and wy~hologioal upset, 
nervousness, (or) anxiety . . . is ao intent and reaches lbhe point th'at 
the mind and body then convert this into a physical symptom and 
tihen this relieves partially this anxiety." Dr. Somers testified further 
ais follows: A conversion readion may 'be described as a posbtrau- 
matic neurosis. Trauma in hhis sense need not 'be la physical injury, 
i t  may be a forceful psychological effect - it was in this in&mce. 
The phpical symptoms plaintiff felt had a psychological (basis and 
involved no anatomical ohange. Pbaintiff's m m b n w  land pamlysis 
were not physical but m y  pseudo-paralysis. However, her symptoms 
were classioal symptoms of conversion reaotion. She was not malinger- 
ing. In  the dooh ' s  opinion, plaintiffk "fright at having collided with 
the defendant1& little sports oar produced the physical symptoms, the 
phpioal and emotionla1 impairment." The preoipitating cause of a 
0011version reaction "does not need to be s physical injury . . . the 
socidenh :triggered off her reaction." The bicycle incident in her family 
"made her more susceptible." Without the accident she would not 
(have had the illness. 

Dr. Ewing, psyohirutrist, who collaborated with Dr. Somers, testi- 
fied: "Noise like metal, like the noise of a bicycle, against the side 
of the oar . . . this was really a very imporbant faictor in the accident 
and her reaction to it." 

Dr. Somers testified further that plaintiff "got over the conversion 
reaction." It was arrested. She may need further treatment for the 
upset cawed by the trial, 3 or 4 visits. 

Defendant did not offer evidence and ak the close of plaintiff's evi- 
dence moved for judgment of nonsuit "only with respect to . . . claim 
for personal injuries." The motion was overruled and defendant tend? 
ered two issues (excluding consideration by jury of any personal in- 
jury.) These issues were refused, and issues were submitted to the 
jwy and answered as follows: 
"1. Was the plainitiff injured and her automobile damaged by the 

negligence of the defend,ant? Answer: Yes. 
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('2. Wthat amount is qla.iniiiff entitled to  recover of the defendant 
by reason of injuries to her person? Answer: $4,000.00. 

"3. What 'amount is the plaintiff enrtiitld to recover of the defend- 
ant dby reason of the dtamage to  her automobile? Answer: $200.00." 

Upon the coming in of tihe verdict defendant teadered la judgment 
allowing recovery for property diamage but denying recovery for per- 
sonal linj~uries as la matter of law and notwithstanding the verdi'ct. The 
court declined to sign this judgment. Defendant excepted in apt time 
to each adverse ruling of the court. 

From judgment in conformity with the verdict defend~ant appealed 
and assigned error. 

Thorp, Spruill, Thorp & Trotter for plaintiff, appellee. 
Rattle, Winslou~, Merrell, Scott & Wiley for defendant, appellant. 

MOORE, J. The quwtion for decision on this appeal is whether or 
not tihe court erred, in overruling defendant's motion for nonsuit of 
plaintiff's personal injury action. 

For the purposes of this appeal defendant concedes that she was 
negligent, that her negligence was the proximate cause of the csllis- 
sion and that  she is liable for the "slight," diamiage 60 plaintiff's auto- 
mobile. But lshe denies that  she is responsible for plaintiff's neurosis 
and (' wnverion rsacltion. " 

On a motion for nonsuit the evidence is to be taken in the light 
most fawraible t o  the plaintiff m d  she is entitled to the benefit of 
every reasonable intendment, u p  the evidence and every reasonlruble 
inference of fact to be drawn tiherefrom. Manufacturing Co. v. Gable, 
246 N.C. 1, 14, 97 S.E. 26 672. 

When the evidence in the instant clase is cmsideredi in accordance 
with this rule, the following salient facts emerge: Plainltiff experienced 
no direct bodily impact and received no immediak physical injury 
from the oollision. Plaintiff did not see what had struck her car un- 
til she had driven about half a block beyond the point of collision 
and parked her vehicle; she h e a ~ d  "a grinding sound on the left side" 
of her automobile. She was more than ordinarily predisposed to neuro- 
sis. The aollision occurred near a school buildling while children were 
going to  sahool. About, a month earlier her brother-in-law, while 
driving an automobile, had collided with a child on a bicycle and the 
ohild had. been killed,. When plaintiff heard the "grinding noise" she 
n7as seized with fear and anxiety that she had hit a child on a bicycle 
and was somewhat relieved to discover later that she had not. From 
this experience she developed a neurosis which resulted in a can- 
version reaction or pseudo-paralysis. In the opinion of the psychia- 
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trists who attended her, the collision and grinding noise "triggered" 
her neurosis. 

Upon this evidence plaintiff insists thlat she has made out a prima 
facie case for recovery of damages for personal injury resulting from 
defendant's negligence. 

This case falls wilthin a relatively "open space" of the law. Our 
Court h'as decided cases somewhat analagous but none directly in 
point. With respect to some of the material aspects of the case thcrc 
is considerable conflicrt and lack of significant direction in the  de- 
cisions of other jurisdictions. This cause involvw mental distress and 
invasion of emotional tmnquility. It concerns itself with fear and 
resultant neurasthenia allegedly caused by ordinary negligence. In  so 
far a~ possible we shall avoid consideration of those situations where- 
in ffighk,, mental suffering and nervous disorder result from inten- 
tional, wilful, wanton or malicious conduct. 

The phase of the law with which we are here concerned is fully dis- 
cussed, with ample citations and anndactions, in the following aubhori- 
ties: 52 Am. Jur., Torts, sections 45-72, pp. 388-419; 25 C.J.S., Dam- 
ages, wctions 62-70, pp. 548-560; 64 A.L.R. 2d 95-151; 98 A.L.R. 
394-406; 76 A.L.R. 676-686; 56 A.L.R. 655-660; 44 A.L.R. 425-430; 
40 A.L.R. 970-987; 23 A.L.R. 358-392; 11 A.L.R. 1115-1144. We have 
carefully consideredr these and other authorities. We have, of course, 
examined North Carolina decisions with s e a t  care. From the fore- 
going we glean the following general principles and conclusions. 

It is almost the universal opinion that  recovery may be had for 
mental or emotional disturbance in ordinary negligence cases where, 
coincident in time and place with .the occurrence producing the mental 
stress, some actual physicla1 impaclt or genuine physical injury also 
resulted directly from defendant's negligence. Thus, where plaintiff 
was electrically burned by defendant's negligence, i t  was held, that  
she was entitled to  recover for resulting shock and traumatic neuro- 
sis. Traction & Terminal Co. v. Roman (Ky. 1929), 23 S.W. 2d 272. 
See also Israel v. Ulrich (Conn. 1932), 159 A. 634, where injury was 
slight. North Carolina decisions are in accord. Ford v. Blythe Bro- 
thers Co., 242 N.C. 347, 87 S.E. 2d 879; Lane v. R. R. ,  192 N.C. 287, 
134 S.E. 855; Kistler v. R .  R., 171 N.C. 577, 88 S.E. 864. But the 
emotional disturbance and nervous disorder must be the natural and 
proximate result of the injury as it affects plaintiff himself. Ferebee 
v. R. R., 163 N.C. 351, 79 S.E. 685. I n  this ease plaintiff was not al- 
lowed to recover for mental suffering ocoaisioned by worry that  his 
physical injuries would prevent him from suppanting his family m d  
educating his child. 

All courts agree that mere fright caused by ordinary negligence 
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does not give a c.ause of action and may not be considered an element 
of dwnages. R. R. v. Hayter, (Tex. 1900), 54 S.W. 944, 945; Chiuchiolo 
v. Wholesale Tailors (N.H. 1930), 150 -4. 540, 545. Our Court has so 
d d a r e d  in negligence cases and in c:tses involving wilful conduct. 
Kirby v. Stores C q . ,  210 N.C. 808, 8'12, 188 S.E. 625; Arthur v. 
Henry, 157 N.C. 438, 440, 73 S.E. 211; Kimberly v. Hoz~..land, 143 
N.C. 398, 403, 55 S.E. 778. 

Where actual physicla1 injury immediately, naturally and proxi- 
mately results from fright caused by diefendanh's negligence, recovery 
is allowed. It was decided that "one negligently colliding wihh ano- 
ther's automobile may properly be held liable for injury sutained 
by an occupant who, though uninjured by the collision, fainbed from 
fright on leaving +,he car and, falling, fracltured her skull." Cornstock 
v. Wilson (N.Y.  1931)' 177 N.E. 431. 76 -4.L.R. 676. See also Colla 
v. Mandella (Wis. 1957)' 85 N.W. 2d 345, 64 A.L.R. 2d 95. 

In some jurisdictions neurotic reactions, accompanied by severe 
headmhes, dizziness, crying spells, irrit,abilit.y, back paims and simi- 
lar manifestations, resulting from fright, mused by defendant's negli- 
gence, are held to  justify recovery on the ground thah they amount 
to and should be regarded as "physical" injuries. Bozvman v. Williams 
(Md. l933), 165 A. 182; Motor Co. v. Cmjsel (Tes. 1956), 289 S.R. 
2d 631. I n  a decision of this Court, Kzmberlz~ IJ. Howland, supra, it 
is &d: "The {nerves are much a part of the physical system as the 
limbs, . . . We think ithe general principles of t(he law of tort$s sup- 
port a right of action for physical injuries resulting from negligence, 
whether wilful or otherwise, none tahe lees strongly because the physi- 
cal injury consistas of a wrecked nervous system inatead of lacern- 
ted limbs." 

Mlost of the courts have displayed conside13able reluctance to es- 
tend recovery for menbal distress and nervous disorders resulting fro111 
shock and f~ igh t  t'o sihuations involving ordinary negligence. Various 
reasons are assigned for denial of recovery in such cases. It has been 
said that  there oan be no recovery for the consequences of fright 
where there toan be no recovery for fright itself. R. R. v. Bragg (Ark. 
1901), 64 S.W. 226; Mitchell v. R. R. (N.Y. 1896)) 45 N.E. 354. 
There are decisions to the effect that nervous disorder resulting from 
fright is too remote in the chain of causation and is not the natural 
and probable consequence of the wnong done. Justesen v. R. R. (N.,J. 
1919), 106 A. 137. It was held that a miscarriage as a result of fright 
is not actionable since it was the result of am accidental and unusual 
combination of circumstances which could not have been reasonably 
snkicip&d and over which the defendlant had no control. Mitchell 
v. R. R., supra. Some courts have denied recovery on the ground .tha.t 



N. C . ]  F.4LL TERlI.  1959. 505 

em0tiona.l disturbmccs are subjective states of mind, difficult of 
proper evaluation and of such naature that plaintiff's proof ie too 
easy land defendant's burden too difficult. It is suggested th'at recov- 
ery on suoh grounds will opcn it.he door to fraud. Huston v. Freemans- 
burg (Pa. 1905), 61 A. 1022. It is contended that i t  would remlt in 
a f l d  of litigation. -Vitchell v .  R. R., supra. Spade v .  R .  R. ( M a s .  
1897), 47 N.E. 88, rested its decision in p a d  on bhe ground that in 
practice i t  is impossible for ~t~he courts to properly administer a rule 
allowing such recovery. These and mjany other reasom hlave been 
aseigned for denying recovery for neurosis resulting from fright. 

The mnts  of many jurisdictions allow recovery for emotional dis- 
turbances, men6al suffering and neurosis resulting from shock and 
fright in oases of ordinary negligencc if they proximately flow from 
defendant's wrongful act and may be reasonably foreseen. Bou-man 
v. Williams, supra; Chiuchiolo v. Wholesale Tailors, supra. It has 
been declared (th~at mental and nervous disordem are no more difficult 
to evaluate under these circumst~nnces khan (as an element of danlagm 
fallowing a physical injury. Or10 v. Connecticut Co. (Conn. 1941), 21 
A. 2d 402, 405. Likewise i t  has been assertedi lthat the question of 
causation lends itself to  medical proof aind k no more difficult of 
determinahion in this class of cases than in instances where there is 
conterrrporaaeous personal injury. Dr~liet~ v .  White & Sons IEng. 
1901), 2 K.B. 669. 

Recovery is usually denied where the fear or anxiety resulting in 
neurasie is for the life, safety or well being of .a tperson other than 
plaintiff himeelf. Waube 2,. Warrington (Wie. 1935), 258 N.W. 497; 
98 -4.L.R. 394; R. R. v .  Stewart (Ind. 1900), 56 N.E. 917. Our Court 
has sadopted this v i m .  Hinnnnt v. Power Co., 189 N.C. 120, 126 S.E. 
307; May v.  Telegraph Co., 157 N.C. 416, 423, 72 S.E. 1059; Ferebee 
v. R. R., supra. But there are contrary holdings. Bowman v. Williams, 
supra. 

I f  i t  appears 6hat plaintiff suffered physical consequences from 
emotional stress only because of his own special susceptibility. courts 
generally deny recovery on the ground that  defendmant i6 under s duty 
only to avoid conduct which can injure ordinlasily susceptible per- 
sons. Spade v .  R.  R. ,  supra. Some courts permit tihe mnwtter to turn 
upon the question as to whether or not defendlant had knowledge of 
plaintiff's abnormal susceptibility. Oehler v. Bamberger & Co. 0T.J. 
1926). 135 A. 71 (Affd. 103 N. J. L. 703, 137 A. 425). L t  has been 
held that  where the abnormal susceptibility arose b e c a w  of prior 
experiences, the injurious results cannot be regarded as hsaving been 
proximately caused by dtefendlant's cmduct. Legac v .  Vietmeyer Bros. 
IN.J. 1929), 147 -4. 110. ,Come c.urt.s have refused to apply trhe sus- 
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ceptibility doctrine and have allowed recovery notiwithstanding ab- 
normalcy. Purcell v.  R. R. (Minn. 1892)) 50 N.W. 1034, 1035; Kenney 
v. Wong Len (N.H. 1925), 128 A. 343, 347. 

'Ilhe foregoing resume demonstrates the l'aok of harmony in the 
deoisiom of the courts in this area of the law. It appeans that 
oases have usually been decided strictly upon the factual situations 
presented. Indeed, it is a field of the law in which there is greart 
diffioulty in adthering to any fixed set of principles. It is clear 
that our Court has decided cases in this category driotly upon the 
facts as  presented without adopting inflexible rules. 

There has been only one case in this Court in ~vhicli :i conver- 
sion reaction, as such, has been directly involved. Mintz t i .  R. R., 
233 N.C. 607, 609, 65 S.E. 2d 120. The decision in .that cme did 
not deal with the neilrous disorder and it fuimishes no guidance here. 

The case of Kimberly v .  Hozuland, wpm, is the nearest approach 
im our reports to hhe case a t  bar. In this cme defendant was blast- 
ing with dynlamite on the outskirts of the city of Asheville, 175 yards 
from plaintiff's home. A large rock fell through the roof. Defend- 
ant's foreman was not an expert blaster and the charge wm improp- 
e ~ l y  fired off. Plaintiff was pregnant. She was in bed when the 
rock came through the roof. The rock did not strike her but she 
was frightened and upseta, almost had a miscarriage and was ill for 
some time. The Court held that her shocked nervous system wans 
a physical injury and recovery therefor was allowed. The Court 
said,: "It is true defendant did not know at the time he fired the 
blast that the feme plaintiff was lying in bed in her home in a 
pregnant condition, but he or his agents knew i t  wm a dwelling 
house and that i,n well-regulated families such condiltions occasion- 
ally exist. While defendant could not foresee the exact consequence 
of his act, he ought in the exercise of ordinlary care to  have known 
that he was subjeclting plaintiff and his family to danger, and to 
have taken proper precautions to guard against it." The oharge 
of the trial court w~ approved and the following is an excerpt 
therefrom: ". . . if this fright and nervousness is the natural and 
direot result of the negligent act of the defendant, and 'if this fright 
and nervousness naturally and directly causes an impairment of 
health or loss of bodily power, then this would canstitute an injury 
. . . and this injury must be the natural and direct result of the 
negligent act of the defendant and one which should have been 
foreseen by the defendant in the exercise of ordinary are."  There 
are several differences between this oase and the one at bar - a t  
this point i t  is noted that  the aat in the manner i t  was performed 
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by the defendant was of a dangerous, violent and frightening na- 
ture. 

The oase a t  bar is factually unique even in itis own category - 
oases of fright,, ainxiety and other emotional stress, unaccompanied 
by aotuel physical injury. Here defendant does not ohdlenge re- 
covery by plaintiff for property d~amage. In other words, defendant 
tacitly admits, for the purposes of this appeal, that plaintiff sus- 
tained damage to her auitomobile, defendant was negligent, and de- 
fendant:~ negligence was the proximate cause of such dlamage. But 
defendant insists there was no oausal connection between defend- 
ant's negligent conduot and the fright, neurosis and conversion rc~action 
experienced by plaintiff. We agree that  defendanit's negligence was 
not that cause which "in natural and continuous sequence, unbroken 
by any new and independent cause," protluced thc personal injury 
plaintiff complains of. 

Plaintiff did not testify and does not now conknd that bhe was 
frightened by the collision between her automobile and defendant's 
sportscar. Neither does she assert that her anxiety was occasioned 
by the grinding sound along the left side of her oar. She said that 
all she could think of was that  she had killed a child - a child 
on a bicycle. She had a more than ordinary predisposition to neu- 
rosis. The experience of her brother-in-law, about a month before, 
in colliding with a ohild on a bicycle, resulting in the child's death, 
had deeply affected her in her state of proneness to emotional dis- 
turbance. When the collision occurred she envisioned the possibility 
that she had collided with a non-exidenit ohild on an imaginary 
bicycle. I n  short, she was not frightened by what actually happen- 
ed but by what might have happened. It was not the collision that 
caused her anxiety, it was something that did not exist nt all, a 
phanbom child on a non-existent bicycle. 

The defendant was under no duty to anticipate or to take pre- 
cautions against a mere possibility that plaintiff or other p e r m  
might imagine a state of facts that did not exist. The thing that 
plainhiff feared might have happened on this occasion ie entirely re- 
mote from what acltually did happen. -4nd i t  was the imaginary 
thing, not the real occurrence, that caused the fright, neurosis and 
conversion reaction. Defendant is responsible only for the proxi- 
mate result of her conduclt, that is, for the damage caused by what 
actually did happen. 

Furthermore, plaintiff did not see the vehicle that collided with 
the car. Aocording to the evidence, defendant's right front fender 
made conitact about the middle of the left front door of plaintiff's 
car. Plaintiff nTaq qitting jlist inside that door. Onc slight clancr 
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would have disclosed that she had collided with an auItomobi1e. The 
injury to the crus waa slight; neither w a ~  going h t .  It is true 
that, if plaintiff had looked she could not have avoided the colli- 
sion. But, if she had looked she would h v e  seen (tihat the object 
whiah &ruck her oar was not a lohildi on a bicycle. If she had merely 
looked she would not have been frightened by the occurrence and 
would have had no o c k o n  for anxiety conoerning tbait which did 
not happen - a !possible collision with a phantom ohild on a  bicycle. 
Plaintiff had the duty to keep a reasonable lookout. The conclusion 
is inwapable that her failure to look is a contributing oause of her 
fright, a cause wikhout which the  anxiety would not have a r i m .  
A h ,  i t  is indbpubble th~at plaintiff's fright, and d e t y  was for 
the safety of the imagin'ary non-existent child and not because of 
any apprehension for her own safety or well-being. The record doas 
not dcisclose any evidence that pilaintiff feared Ithat. she would suffe~ 
m y  harm of any kind from the oolli~sion. She thoughh of henself 
as one who might have injured another. And this was only momen- 
tary. She learned immediately that her fears were ungrounded. As 
already indioated, this h u r t  has held that there can be no recovery 
for fright and anxiety, and resultant neurosis, wliicli arises for the 
safety and well-being of amother. In  Hinnant zl. Power Co.,  supra, 
at page 129, i t  is said, in a quobation from 8 R.  C. L., 515, sec. 73: 
"In the law, mental anguish is restricted as a rule, to such mental 
pain or suffering as arises from an injury or wrong to the person 
himself, as distinguished from that form of mental suffering which 
is the accompaniment of sympathy or somow for another's suffering. 
or which arises from a contemplatio~~ of wrongs committed on ithe 
person of another. " 

In  Reetateinent of the Law (1948 Supplement), Torts, seotion 
435 (2), i t  is *aid : "The acitor's conduct is not a legal c a w  of harm 
ta another where after the event and looking back from the harm 
to  the wtor's negligent eonduct, it appears to the court highly extra- 
ordinav that it should have brought aitmut the harm." 

=is rto plaintiff's action for damages for personla1 injury, tihe judg- 
ment below is reversed; as to the action for property damage, it 
is laffinned. This cause is remanded ithat the judgment may be niodi- 
fied in accordance with this opinion. 

Modified and affirmed. 

HIGGINS, J.. took no part in the consideaation or decision of this case. 
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EDNA M. Sm-m, WILLIAM C. STEIBDhZBN AND w m ,  FRANCEIS 
F. .S!CBADMAN, RRUCJG A. 'STEADMAN AND WIFE. NORMA B. 8TEIIl)- 

(Filed 14 January, 1960.) 

1. AppeaI and Error 8 49- 
Wbere the evidence is m t  in the record it will be presumed that the 

dindings ,of fact of the trial caunt are s u p p o f i  by competent evidence, 
and are binding on appeal. 

2. Dedication Q 1- 
While the registration of slaa, showing a subdivigion of land within 

a municipality into streets and lots constitutes a d-ation of such 
streets to the municipality aa far as the general public is concerned, 
regardlees of whether the streets are a m 4  opened or not, 2he mnnic- 
ipality has the right to accept or reject such ofPer of dedication, and 
when such streets are nat opemed or used by the public for fMteen years 
thereafter such offer of dedication is revocable under G.B. 136-96. 

3. Dtdication Q fb- 

Where a municipality apens, maintains aud improves a street dedi- 
cated to the public by ,the regisbration of a map showing such street, 
there is an acceptance of bhe street by the municipality. 

4. Dedication Q 3- 
Where a municipality has accepted the dedication of a street to the 

public by apening and maintaining bbe street, the (right to revoke the 
dedication is gone excqnt with lthe consent of the municipality and those 
owning lots purchased with reference to the map who thus have vested 
rights in the dedication. 

Where ,the term of a corporation is limited in its charter, such corpora- 
tion ceases ,to exist a t  the expiration of such term in the absence of a 
due extension of its chmarter. 

0. IkWation W :%- 

Wihere a corporation, whioh had dedicated streets to the public by 
the registration of a map showing such streets, ceases to exist, the 
right to revoke such dedication is vested in the owner of the land abut- 
bing the streets. and such right is not affected by the fact that a re- 
ceivership of the corporation is still extant. G.S. 136-96. 

7. -4dverye Possession Q 14: Dedication g 2- 
After a municlpdlty has accepted the dedimtiou of a street by open- 

ing ench street for public use, moh dedimticw is not afhcted by aubse- 
qoent non-user. end title to suoh street cannot be thereafter obtained 
against the ~nunicipality by adverse rposuession. 

8. Advtnae Poseession 9 14- 
Where the owurr of land pemitu the municipa1it;r without objection 
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to remove fences which the owner had erected acrom streets which had 
been dedicated to the public. such owner cannot claim bitle to the streets 
by adverse possession. 

Dedication Q & 
(Where only a portion of a street is described in the iashmemrt with- 

drawing such street from a previous dedication to the public, such re\-- 
ocation of the dedication cannot affect the street outside the p o ~ o n  
thus described. 

Same- 
Where streets have been dedicated to the public by xegistmti6n of a 

map showing such streets, t h a t  portion of the streets n w e s a r y  to af€ord 
convenient ingress and egress t o  lots sold with reference to such map 
a r e  not subject to revocation of the dedication except by agreement. 

Same-- Revocation of dedication is effective as to streeta not ac- 
cepted for use in fifteen years and which are not necessary for ac- 
c.ws t~ lots purchased by others. 

Streets on land within a municipality were dedicated b the public by 
the registration of a map showing w c h  streets. Mare than flfteen years 
thereafter the owner of the land abubting such streets filed a revocation 
of dedication. Held the revocation was effective a s  to al l  streets which 
had not been accepted by the  municipality up  cto the  date of revocation 
and which were not necessary t o  afford convenient ingress and egress 
to lots sold with reference to the map, but  a s  to  a street necessary for 
convenient ingress and egress to a lot, and a s  ho a street which had 
been opened up by i?he municipality, the  revocation was ineffective, wen  
though the street which had been opened up  was used only for a period 
of two or three years and such use thereafter abandoned. 

lIroc;rxs, .T., took no part  in  the consideration or dedsion t r f  tbia c%se 

APPEAL by plaintiffs from Fountain, Special Judge, March-April 
Term, 1959, of EDGECOMBE. 

This action was instituted 11 June 1958 for the purpose of ob- 
taining a permanenk rest*raining order enjoining the defendant Town 
of Pinetops, an inmrponated muni~cipality, from opening certain streets 
shown on the plat or "Map of Pinetops, N. C., Edgecornbe County 
made for the Macclesfield Company, September 1917." 

When this cause oame on to be heard, the p&ies, lthrough coun- 
sel in open court, waived a trial by jury and agreed that  the judge 
presiding might hear the evidence and find the facts, make his con- 
clusions of law and render judgment thereon. Plaintiffs and de- 
fendant having offered evidence as to *he issues raised by the plead- 
ings, the cowt found the falets and made iks conclusions of I'aw as 
follows: 

"1. The property involved in this controversy is an artxi shown 
on Map of the Town of Pinetops dated Sqdember 1917, re-checked 
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and corrected for the Town of Pinetops, North Carolina, by R. A. 
Stamper, Surveyor, in March 1919, aadr recorded in Map Book 1, 
P a p  105, of the Edgecombe County Reghtry, and particularly des- 
cribed in an instrument executed and designated by plaintiff@ as 
'Wi&drawal of Dedioation' dated February 1, 1958, and recorded 
February 7, 1958 in Book 597, Fage 267, E'dgecombe Registry, and 
designatedr aa that pmt of 6th St., 8th St., Sater St., Lashley Street, 
Burnett Street, Dunn Street, Irwin Street and Reasons Street, in 
the ooprsite limits of the Town of Pinetops, and enclosed by a 
fenoe, and referred !to as Steadman's Dairy. 

"2. That B. A. Sheadman, in 1935 and 1936, acquired by deeds 
from Leon T. Lents and wife, recorded in Book 342, Page 294, and 
Book 354, Page 54, Edgecombe Registry, those certain city blocks 
and loLs dasignated and shown on Map of Town of Pinetops, re- 
oorded in Map Book 1, Page 105, and d'escribed in said deeds by 
reference to said map ae  follow^, to wit: Blocks numbered 55, 56, 
57, 66, 67, 68, 69, 70, 34, 35, 36, 37, 59, 60, 61, 43, 44; Lots A, 
B, C, D, El  G, H, I, J in Block 54; Lots C, Dl El F, G, H, I, J ,  
K, L in Bl~ock 45; Lots Dl F, H, I, J in Block 46; Lots G, H, I, 
J, K, L in Block 47; Lots G ,  H, I, J in Block 48; Lots K, L in 
Block 49. 

"3. That B. A. Steadman died intestate in 1953, and the plain- 
tiffs 'are his widow and ohildren, and only heim a t  law, and thah 
since 1935, B. A. Steadman up to the date of his death, then plain- 
tiffs herein, have used the blocks described in said deeds, together 
with the streets referred b, as a paisture. 

"4. That said pasture lies on both sides of Hamlet Street, which 
is also designated as N. C. Highway No. 42 and N. C. Highway 
No. 43. 

"5. That the Town of Pinetaps has heretofore as needed opened 
nnd maintained for public use a large number of the streets as shown 
on the Mhp of lthe Town of Pinetops referred to, including: 4th 
Street and 10th Sheet; 6th Street between Hamlet Street land Reasons 
Street; Reasons Street West from 6th Street; Irwin Street West 
from 6th Street; Dunn &met West from 6th Street; Hamlet Street; 
Burnett Street West of 6th Sbeet and East of 10th Street; Lashley 
Street West 'of 4th Street land East of 10th Street; Sahr  Streek 
West of 6th St& and East of lmh Street. 

"6. That Burnett Street was apened by the Town of Pinetops 
between 6kh (and 10th Streets about 1936, $and was used by the pub- 
lic, principally for walking for a period of twa or three years. That 
t h e  other st'reets referred to in plaintiffs' attempted 'Withdrawal 
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of Dedication' have not been opened and maintained for pedestrian 
or vehicular traffic. 

"7. That in 1955 Ithe Town of Pinetops by order of the Board of 
Oommissioners caused a survey to be made by L. E. Wooten 6: 
Company, Engineers, for a water and sewerage system in the Town, 
showing gmde and elevation on all streek of praposed system, in- 
cluding the identtical @tree& cl~aimed therein by plaintiffs, approved 
lthe pmposed plan, applied for ganlt for Federal Funds, andl the 
same has been approved by the Federal authorities. 

"8. That a t  the 6th of Augusk 1957 meeting of the Town C m -  
missionens the Board adopted a resolution to re-open Burnett Street. 
between 6th and 10th Streets, and notified plaintiffs. Negotiations 
between plaintiffs and defendant, pertaining to constructing an under- 
pass on Burnett Street for plaintiff's cabtle to  pass and repass, were 
continued from time to time until June 9, 1958, plaintiff (defendant) 
having begun work on re-opening Bumett Street between 66h and 
10th Streets on May 23, 1958. 

"9. Thad, plaintiffs did not give actual notice to defendant thak 
they were claiming many right or title to Burnett Street, Mween 6th 
and 10th Streets, until June 9, 1958, a t  which meeting between par- 
tias, defendant wais advised of the a6;tempted Withdra,wal of Dedi- 
cation dated February 1, 1958. 

"10. That The Macclasfield Company, a corporahion, dd~ iczhd  
to public 'and private use, in tihe year 1917, the date of tihe Marp 
of Town of Pianetops, all the s h e t s  as &own on said mlap recorded 
in Map Book 1, Page 105, Edgecomlbe Registry, both by mid map 
and by deeds conveying lots and b l m h  by reference to said map 
over a period of many years up Ito ithe appointment of a Receiver in 
1934, md also by conveyances by the Receiver of The Macclesfield 
Company mbsequmt thereto. 

"11. That the Charter of The Macclesfield Company was granted 
by the Secretsry of Stlate of North Carolina for a period of . thirt~ 
ysars from June 21, 1899. That the Superior Court of Edgecomlbe 
County in a proceeding entitled 'Gurney P. Hood, Commissioner of 
Banks, ex re1 N. C. Bonk (e: Trust Company v.  The Macrlesfield 
Company,' appointed1 a Receiver of said The Bllacclesfield Compaq 
~ ; t  the June Term 1934, on the grounds of in~olvency, that $aid Re- 
ceivenship is still pending in the Supenior Cou1-t of Edgecornbe. G u n -  
ty ;  thah an March 15, 1958 E. D. Foxhall was rrmoved a3 h e i v e r  
on account, of incapaeitiating illness, and ill. L. Cromartie. .Jr. was 
on isaid date appointed Receiver of The Macclesfield Company, in 
place of E. D. Foxhall, and WM  authorized and empowered fo sell 
certain I d s  in the Town of Pinetops, described by refereraoe to 
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said map recorded in Map Book 1, page 105. That  M. L. Cro- 
martie, Jr.  is the duly appointed, qualified and acting Receiver of 
said Company. 

"12. Tha t  under date oi March 1, 1938 the Secretary of State of 
North Carolina suspended the Charter of Thc Macclcsfield Company 
for failure to  file annual franchise tax report. This suspension was 
recorded in the office of Clerk Superior Court of Edgerombe Count,y 
on March 25, 1959. 

"13. That  subsequcmt t o  1936 the Town of Yinctops opened and 
thereafter maintained cerhain of the streets, or part, of the streets, 
as shown on said, Map of the Town of Pinetops, which a t  that time 
were enclosed by the pasture fence of Steadman's Dairy, removed 
the pasture fence from the btiwts thus opened, being aq follows: 
4th Street from Burnett Street to  Cobb Street in about 1947; 6th 
Street from Dunn Street to  Pi t t  Street about 1952; 10th Street from 
Hamlet Street t o  Burnett Street " * * ; lot11 Street from Burnett Street 
t o  Sater Street about 1950. 

"14. Tha.t under date of February 1, 1958 the plaintiffs executed 
an instrument designated 'Withdrawal of Dedication,' reciting that  
The Macclesfield Company was non-existent, that  more than fifteen 
years had elapsed subsequent to the dedication of the streets referred 
to, tha t  said streets had never been opened, that plaintifis owned 
the land abutting said s t~~cots ,  wnd.tlint the dedication of the streets 
dewribcd in the complaint hewin wcrc withdran-n from pnblic and 
private use. * * * 

"15. Tha t  on 11 June 1953, plaintiffs applied t o  Superior Court 
of Edgecombe County for t e~npwary  restraining order to  prohibit 
defendant from re-opening Burnett Street between 6th land 10th 
Streerts, and from trespassing on +he other atreets alleged to have 
been withdrawn from dedication. 

"16. That  many purchasers of lots under mcsne conveyances from 
The Rilacclesfield Company own lots and reside in the vicinity of 
and adjacent t o  Burnett Street, West of 6th Street and Em15 of 
10th Street, that  the George W. Carver School located on Blocks 72 
and 73 is just East of 10th Street and on Burnett Street, that  over 
100 ahildren travel to and from said school over Hamlet Street each 
day from the section of Pinetops West of 6th Street., tha t  the open- 
ing of Rurnett Stwet is neccxsFary to  afford convenient ingress and 
egress to mid school, and t o  pcrsons owning lots East of 10th St.reet 
andl West of 6th Street as shown on Map of the Town of Pinetops. 

"17. That  R. A. Steadman was a member of the Board of Commia- 
sionws of the Town of Pinetops in 1936 and for m e  years t,hms- 
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after, and was also a member of said Board at  the time of his death 
in 1953, land some years prior thereto. 

"18. That  between the years 1935 and 1953 B. A. Steadman and 
wife executed and delivered warranty deeds to 34 grantees of lots de- 
scribed by reference to hIap of Pinetups reoorded in Map Book 1, 
Page 105, and to 82 grantees of lots described by reference to Map 
of Carver Heights recorded in Map Book G, Page 71, which MI, re- 
fers to the map recorded in Map Book 1, Page 105. 

('Upon the foregoing findings of fact, the court concludes that the 
Town of Pinetops had accepted the dedication of the streets a*s shown 
on the map of the Town of Pinetops reoorded in Mlap Book 1, Page 
105, Edgeoombe Registry, by having Lhe map re-checked, corrected 
and recorded in 1919, by its conduct in opening and m~aint~aining the 
streets as shown on said map from time to time over the years as  
required for public use, by causing a survey of all streets shown on 
said map by grade and elevation, for a water andl sewerage system 
for the town, and as t o  Burnett Street between 6th and 10th Strects, 
by specific resolution of the Town Board on 6th -4ugust 1057; that 
the Receiver is vested with title Ito all property and rights of The 
RIacclasfield Company, that plaintiffs are not authorized by G.S. 
136-96 to withdraw said streek from dedication to public ube, that 
plaintiffs have not acquired title to said streets by twenty years ad- 
verse possession, and that plaintiffs arc not entitled to rplicbf p n y d  
for herein. 

'(It is therefore, upon  notion of + * * attol.nc,ya for defendant, 01,- 

dered, adjudged and decreed t8hat plaintiffs are not the ownera oi 
the streets referred to in the complaint, and arc not cntitlrd to the 
permanent injunction prayed for in their complaint, that tlir defend- 
ant go hence without day, that tlii* action be dismisscd, and ~ I I C  plain- 
tiffis pay the cost herein to b r ~  tmed by the Clerk." 

The plaintiffs excepted to the foregoing judgn~clnt and :~ppealed 
tio ithis Court, assigning error. 

Fountain, Fountnin, Bvidgers cQ l lor ton for plai?zfifls 1) .  C ' .  S ~ R -  
soms, Joel K. Bourne, H c n q  ('. H o w n e ,  for rlefoltlnnt. 

DENNY, ,J. None of tlie evidence offered :met adinittcd in tlic liwl-- 
ing below is brought forward and madc :i part of t,hc record on this 
appeal. 

Evidence adduced in a liearing below and not included in the case 
on appeal, or if included and there is no exception t'o the admission 
of 'such evidence or to the findings of fact based thereon, such find- 
ings are presumed to hc supported by competent evidence and are 
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binding on appeal. Salisbury v. Barnhardt, 249 N.C. 549, 107 S.E. 
2d 297; Raleigh v. Morand, 247 N.C. 363, 100 S.E. 2d 870; Goldsboro 
v. Railroad, 246 N.C. 101, 97 S.E. 2d 486; James v. Pretlow, 242 N. 
C. 102, 86 S.E. 2d 759; Beaver v. Paint Po., 240 N.C. 328, 82 S.E. 
2d 113. 

The appellants contend that the facts found by the court below as 
set out hereinabove in paragraphs 2, 3, 6, 10, 11, 12, 14 and 16, do 
not support the conclusion that, the receiver is vested with title to 
all property rights of The Macclesfield Company and, therefore, the 
plaintiffs are not authorized under the provisions of G.S. 136-96 to 
withdraw the streets in q u d i o n  from dedication to public use, and 
they assign this conclusion of law as error. 

The general rule in thiis jurisdiction with respect to the dedication 
of streets and alleys shown on a map or plat of a subdivision was 
clearly stat,ed in Hughes v. Clark, 134 N.C. 457, 47 S.E. 462,  AS fol- 
lows: "* * where lots are sold and conveyed by reference to a map 
or plat which represent a division of a tract of land into subdivisions 
of streets and lots, such streds become dedicated to the public w, 
and the purchaser of a lot or lots acquires the right to have all and 
eaoh of the streets kept open; and i t  makes no difference whether 
the streets be in fact opened or accepted by the governing boards of 
towns or cities if they lie within municipal corporaltions. There is a 
dedication, and if they are not actually opened a t  the time of the 
sale they must be a t  all times free to  be opened as occasion may rt- 
quire." Qaither v. Hospital, 235 N.C. 131, 70 S.E. 2d 680; Rawe v. 
Durham, 235 N.C. 158, 69 S.E. 2d 171; Lee v. Walker, 234 N.C. 687, 
68 S.E. 2d 664; Broocks v. Muirhead, 223 N.C. 227, 25 S.E. 2d 889; 
Insurance Po. v. Carolina Beach, 216 N.C. 778, 7 S.E. 2d 13; Wheeler 
v. Construction Co., 170 N.C. 127, 87 S.E. 221; Conrad v. Land Co., 
126 N.C. 776, 36 S.E. 282. 

It should be kept in mind, however, that the dedication referred 
to in the rule above stated, insofar as the general public is concerned, 
without reference to any claim or equiety of the purchasers of lots 
in a subdivision, is but a revocable offer and is not complete until 
accepked, and neither burdens nor benefits with attendant duties may 
be imposed on t,he public unless in some proper way i t  has consented( 
to assume them. Irwin v. Pharlotte. 193 N.C. 109, 136 S.E. 368; Witt- 
son v. Dowling, 179 N.C. 542, 103 S.E. 18. Likewise, a town has the 
right t o  determine where itls streets shall be located as well as the 
right to accept or reject any offer of dedication. Sugg v. Greenvillc, 
169 N.C. 606, 86 S.E. 695; Lee v. Walker, supra. 

However, where a municipality opens, improves and maintains a 
street dedicated to the public by the registration of a map or plat 
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showing isuch street, there is an acceptance of the dedication of the 
street by the municipality. Moreover, where the dedication of a street 
has become complete by the acceptance thereof by a municipality, 
and the street is opened and maintained by the municipality 'and used 
by the public, the righLt to revoke the dedication is gone, except with 
the coneent of the municipality acting in [behalf of the public and 
the mment of those persons, firms or  corparartions having vested 
nights in the dedication. Blowing Rock v .  Gregorie, 243 N.C. 364, 90 
S.E. 2d 898. Sec also Salisbzwy v. Bnrnhardt, s u p ~ a .  But where streets 
are dedicated to the public by the registration of a plat showing 
streets and alleys thereon, and such &re& or alleys are not opened 
or wed by the public for a period of fifteen yeans from and 'after rthe 
registration of suoh map or !plat, the dedicat-ion of suoh str& and 
J l eys  become subject t o  withdrawal under the provisions of G.S. 
136-96, land this is so even though such unopened streets or alleys 
lie within the limits of a municipality. 

Jt is provided in Chapter 174 of the Public Law~s of 1921, as amend- 
ed, and now codified, as G.S. 136-96, that, "Every strip, piece or par- 
cel of land which shall have been a t  any time dedicated to public 
use as la road, highway, dreet,  avenue, or for any other purpose what- 
soever, by a deed, grant, map, plat, or other means, which shall not 
have been aotually opened and used by the public within fifteen (15) 
years from and after the dedication thcrcof, shall be thereby con- 
clusively presumed to have been abandoned by the public for the pur- 
poses for which 8amc shall have been dedicated, and no person shall 
have any right, or cause of action thereafter, to enforce any public 
or private m m e n t  thcrein * * ; provided, that  no abandonment of 
any such public or private night or easernent shall be presumed un- 
til the dedioator or some one or more of those claiming under him 
shall file and cause to be recorded in the register's office of the coun- 
ty  where such land lies a declaration withdrawing such strip, piece 
or parcel of land from the public or private uw to which i t  shall have 

, that where theretofore been dedicated in the mtlnnrr aforesaid * * * .  
m y  corpora'tion ha9 dtdicntcd any strip, piece or parcel of land in 
the manner therein sd out, and said dedi~at~ing corporation is not 
now in exilstence, it shall (be oonclnsively presumed that  the said 
corporation has no funtlier right, title or interest in said strip, piece 
or parcel of land,, regardless of the provisiona of conveyances from 
said corporation, or those holding under said corporntion, retaining 
title and interest in said strip, piece or parcel of land so dedicated; 
the right, title and interest in said strip, piece or panel  of land ,shall 
be conclusively presumed to hc rested in those persons, firms or corp- 
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orations owning lots or parcels of land adjacent thereto, subjeot to 
the provisions set out, hereinbefore in this section. 

"The provisions of this section shall have no applicaition in any 
c a m  where the oontinued use of any strip of land1 dedicated for sheet 
or highway purposes shall be necessary to afford convenient ingress 
or egress to any lot or parcel of land sold and conveyed by the dedi- 
cator of such street or highway. * *" 

In  our opinion, the charter of The Maoclesfield Company expired 
by its own limitation on 21 June 1929, and the corporation c w e d  
to exkt at that time within the meaning of the provisions of G.S. 
136-96. 

In  the case of Asheville Division v. Aston, 92 N.C. 578, this Court 
said: "It is unquestionably true that  a corporahion, whose tern of ex- 
ietence is fixed and limited in the act which creartes it,, cannot endure 
beyond the prescribedi time, unless prolonged by the same authoriky 
or continued for the purpose of adjusting and closing its busin-, md 
no judicial proceedings are required to  terminate it. The expirsltion 
of the time endts the life given to the al.itificia1 body, a~ death termin- 
ates the life of the natural person." The Court further  aid: "The 
operation and effect of this legislation (the appointmeah of trustees 
or a receiver) in securing a just ,and proper ladministration of the 
effeots and estate of a defunct corporation through an agency ap- 
pointed by the court, and whose functions are analogom to tshose of 
an administrator upon rthe estate of a natural person deceased, have 
been so fully didcussed in VonGlahn v. DeRosset, 81 N.C. 467, that  
we forbear to pursue thi's branch of the subject further." 

I t  wae declared in VonGlahn v. DeRosset, cited above, that the ex- 
istence of the corporation involved, "as a corporate body expired by 
the limikation contained in the chanter and amendment on 31 De- 
oember, 1871." 

In light of thc~ provi*ionb of G.S. 236-96 with respeict to the dedi- 
cation of &reds made by a. rorporahion which is not now in existence, 
the appointment of a receiver to wind up the affairs of such corpora- 
tion after Its corporate existence has expired, militates in no way 
against these plaintiffs with respect to t(heir right t o  withdraw the 
dedication of the unopened streets described in their certifiaate of 
Withdrawal of Dedication arid duly registered :is rcquired by law 

The withdrawal skatute expressly provides, " * that where any 
corporation has dedioated any strip, piece or parcel of land in the 
manner herein sat out, and said dedicating corporation is not now in 
existence, i t  shall be conclusively prewmed that  the said corporation 
has no further right, title or interest in said strip, piece or parcel of 
land, regardless of the provisions of conveyances from said corpora- 
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tion, or those holding under haid corporation, retaining title and 
in t emt  in said strip, piece or parcel of land so dedicated; ithe right, 
title and intercst in said strip, piece or parcel of land shall be con- 
clusively presumed to be vested in those persons, firms or corpora- 
tions owning lots or parcele of land adjacent thereto, subject to the 
p~ovisions set out hereinbefore in this section." 
Ik will be noted that  the court below found as a fa& in pamagraph 

6 & out herein h h t  Burn& Street was opened by the Town of 
Pinetops between 6th and 10th Streets about 1936 and was used by 
the public, prinoipally for walking for :t period of ;two or three years; 
that the other streets referred to in plaintiffs' Withdrawal of Dedica- 
tion have not been opened and maintained for pedwtrian or vehicu- 
lar traffic. Consequently, we hold thak, the plaintiffs had the right 
undm the expres* provisions of G.S. 136-96 to withdraw from dedi- 
cation all the streets described in their cedificate of Withdrawal of 
Dedicartion, except Burnett Street. Such streets, except Burnett Street, 
not having been "ncrtually opened and used by the public within fif- 
teen (15) years from and after the dedication thereof, shall be thwe- 
by conclusively presumed to have been abandroned " ' "." G.S. 136-96. 

It must be conceded that  the streets shown on the map of the sub- 
division of The Riacclesfield Company when suoh map was recorded 
and I d s  were sold by reference thereto, insofar as the grantor was 
concerned became dedicated for public use, and the purchaser of n 
lot or l ob  therein had the righit to  have all and each of the streets 
kept open. There was a dedication by The Macclesfieldl Company of 
the streets shown on the map of tho subdivision which the Ton-n of 
Pinetops had the right to acctyt ah any future time, it mattem not 
how long, unless in the meantime title thereto became vested in a 
third party by adverse possession or until the dedication was with- 
drawn in accordance with the provisions of G.S. 136-96. Roberfs 1 , .  

Cameron, 245 N.C. 373, 95 S.E. 2d 899. 
This assignment, of error is upheld except as to Burnett Street. 
In view of the ronclusion we have reached with respeck to t.hc 

streets that have never been opened for any purpose, it is not necw- 
sary to determine whethcr or not tlhe Town of Pinetops did or did 
not stccept the dedicartiori thereof. Howevw. when Burnett Street, was 
opened by the defendant Town in 1936, the opening of the street and 
its use for a period of t8wo or three years constituted an acceptance 
of the dedicahion of said street. Hence, no statute of limitations there- 
after ran against thc Town of Pinetops with respect to said street,. 

I n  Gault v. Lake TTaccamaw. 200 N.C. 593, 158 S.E. 104. this 
Court said: "When there is a dedication and acceptance by the 
nlunicipalilty or other governing body of public ways or squares and 
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commons in this jurisdiction the statute of limitations does not now 
run against the municipality or governing body. Public Laws 1891, 
ch. 224, C.S. 435 (now G.S. 1-45) * * *." 

We further hold that, since the plaintiffs and rtheir predecessor in 
title, B. A. Steadman, have always without objection permitted lthe 
removal of the pasture fenlce erected by B. A. Steadman and allowed 
the Town of Pinetops a t  any time to open and extend streets into and 
through the property of these plaintiffs, as shown on lthe recorded 
map of the subdivision, whenever the Town needed to open any 
street or streets therein, until after lthe cehificahe of Withdrawal of 
Dedication was executed and filed of record on 7 February 1958, the 
claim of title to said streets by adverse pomession is wi~thout merit. 

From 1935 until 1953, while the plaintiffs' predecessor in title owned 
the blocks and lots described by block and lot number as !set out in 
finding of fact in paragraph 2 hereinalbove, the Town of Pinetops 
opened numerous blocks and streets a~s shown on the map of Pine- 
tops; 8 or 9 blocks of these streets have been opened by the Town of 
Pinetops since 1947, through the property of these plaintiffs, witli- 
out m y  objedion on their part or of their predecessor in title. 

Moreover, under the f a d s  found in paragraph 16 set out herein- 
above, to which there is no exception, we think the Town of Pine- 
tops has the right ito reopen Burnett Street from a point 150 feet 
East of 4th Street to 10th Street, a distance of only 255 blocks, and 
we so hold. The withdrawal certificate purports only to withdraw 
from dedication Burnett Street from a point 150 feet East of 4th 
Street to 10th Stree,t. The court below found, " * * * that .the open- 
ing of Burnett Street is necessary to afford convenient ingress and 
egress * to persons owning lots (to lots owned by persons) East 
of 10th Street and West of 6th Street as shown on Map of the Town 
of Pinetops." 

In the case of Evans 1 , .  Home, 226 N.C. 581, 39 S.E. 2d 612, a 
subdivision was laid out and s plat thcroof filed in the office of the 
Register of Deeds in Pitt  County, North Carolina, in 1917. Albemarle 
Avenue, running generally North and South as shown on said map, 
was opened and maintained in front of a tier of lot8 that lay between 
that street and the right of way of the Atlantic Coast Line Railroad. 
Carolina Street, running in n generally East and, West direction a.s 
shown on the map, waz opened up from Albemade Avenue West. 
Carolina Street, as shown on the map, continued East of Albemarle 
Avenue a distance of about 132 feat to +he railroad right of way. 
The plaintiffs owned itwo lots North of this unopened portion of Car- 
olina Street, one of which was adjacent thereto on the North. The de- 
fendants owned a tier of lats t o  the South of thie unopened portion of 



520 I N  THE SUPREME COURT. [251 

aarolina Street, one of whioh was adjacent thereto on the South. All 
these lots fronted on Albemarle Avenue. 

In 1944, the w l d w  of the original grantor who laid out the subdi- 
vision, hogether with several other pemons as (heirs at  law of the orig- 
inal grantor, acting under hhe provisions of G.S. 136-96, filed, in the 
office of the Register of Deeds in Pith County a declaration of with- 
drawal of tohat portion of Carolina Sbreet which had never been open- 
ed. When the case came on for rtrial, the jury found on the first issue 
that  the portion d Carolina Street whioh the defendjants sought to 
withdraw from dedication h~ad never been opened, but on the second 
issue, to wit: "Is $he continued ulse of said strip of land, necessary t o  
afford convenient ingress, egress and regrws to the lot or parcel of 
land now owned by the plaintiffs as  alleged?" the jury answered t,hr 
issue "Yes." Judgment was entered accordingly. 

On appeal, this Court, speaking bhmugh Winbmle, J., now C.J.. 
+ * * the jury having found thah the continued use of Ithe i strip 

of land in question is 'necessaly to afford convenient ingrm, egress 
m d  regress to the lot or parcel of land now owned by the plaintiff's 
as alleged' the provisions of the statute G.S. $ 136-96 have no appli- 
cation, and the challenge Ito the ruling on the motions far judgment ss 
of nonmi't on this ground may not be sustained. 

"Moreover, in light of the holding6 (of this Court in tihe m.w of 
Home Real Estate Loan & Ins. Co. v. Town of Carolina Beach, 216 
N.C. 778, 7 S.E. 2d 13, and Rroocks v. Muirhead, 223 N.C. 227, 25 
S.E. 2d 889, Ion the uncontroverted facts, plainhies would seem to bc 
entitled to the relief demanded as n inatter of lav." 

I n  light of the conclusions we have reached, it is unnermary to 
discuss the remaining lamignments of error. 

The judgment entered below is modified to the extent set out here- 
in, and afErrned with respect t o  ,t.he right of the Town of Pinetaps to 
reopen Burnett Street. 

Modified and affirmed,. 

HIGGINS, J., tOok no part, in the consideration or decision of t h '  , 1s cease. 
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HENRY A. RHYNE V. THE TOWN O F  MOUNT HOLIAT, 
-4 MusTCIPAL CORPOBATIOK. 

(Filed 14 January, 1960.) 

1. appeal and hhor $j 1- 
An appeal follows the theory of trial in the lower cou~rt, .and where 

there a r e  m objections to the issues submitted, the appeal will be de- 
&ermined without reference to a muse  of action or a defense not em- 
braced in  the issues aor presented by  the parties a t  the trial. 

a M d d p a l  Corporations § 3% 
&n ordinance giving the munioiplity authority to cut  weeds, grass 

o r  other noxious growth on vacant lots does not jusltify Dhe municipality, 
tn clearing a vacant lot, t o  cut down oak saplimgs 12 to 15 feet high. Oak 
trees of such size a r e  not "weeds, gmss or  obher noxious growth." 

3. Same: Municipal Corporations § -10- 
Where a municipal corporabion, in  the exercise of its gowrnmental 

power to aba(te nuisances, enters upon a lot w h b d  had been permitted 
by the owner to grow up in weeds but upon which were a number of 
oak saplings 12 to 16 feet high, and cuts not only the weeds but a l m  
the young oaks, the municipality may ,be held liable in damages for  
the difference in  the market value of the lot immediately before and 
after the cutting on the theory of a ''taking" of private property, un- 
Bess the cutting of the trees was in fact necessary to remove or  abate 
the nuisance. 

H ~ o o ~ n s ,  J., took no part in the considemtion or decision of this case. 

APPEAL by defendant from Ik'ounta~n, Spec ia l  Judye ,  April 6, 19.59 
Term, of GASTON. 

Civil aotion to recover damages 60 plaintiff's demribed real prop- 
erty, located in the Town of Mount Holly, Gadon County. 

Plaintiff alleged, stated separately, two c a w s  of taction, estch 
bmed on essentially tthe same factual allegationis but different as to 
the theory on which he <ought to recover damages of $2,000.00 and 
costs. 

Plaintiff's factual allegations, summarized, are these: I n  Novem- 
ber, 1957, defendant, without notice to  or permission of plaintiff, 
caused its employeas and agenh to go upon plaintiff's property with 
a bulldozer and other earth-moving equipment. Defendant's em- 
ployees and agents ''bulldozed or scraped away substantially all 
living trees, p1ant.s and plant matter theretofore growing" on plain- 
tiff's property, "including over 100 water oak or pin oak trees," and 
a portion of the t o p i l ,  and deposited same in lan unsightly pile 
about 165 feet long, 15-21 feet wide, averaging aibout 6 feet in height. 
Prior t o  defendant's said conduct, the fair market value of plain- 
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tiff% property was $2,400.00; but, by reason thereof, its fair market' 
value was reduced to $400.00. 

On these facts, plaintiff alleged, in his first cause of action, that 
defendant's (said conducit consltituted an unlawful, intentional and 
tortious trespass on his property, depriving plaintiff of his property 
witihout due process of law in violation of the Fourteenth Amend- 
ment to the  United States Constitution and of Article I, Section 17. 
of the North Oarolina Constitution; and, in his second cause of action, 
plaintiff alleged, in addition, that  defendant's said conduc6 oaused 
and created both a public and private nuisance in that defendant 
(1) did not remove "said unsightly pile" from his property, (2) that  
the cost of removal "would be tremendous and excessive," andl (3)  
that  "the un~sightly pile" cfould not be burned because i t  contained 
"the large lamount of the plaintiff's earth and soil. . ." 

Defend~ant, a municipal corporation, answering, admitted plain- 
tiff's ownership of the dexribed property and that, in November, 
1957, "it authorized a clean-up of all vacant lots in a radius of 
three blocks of the center of Town ithat had grown up and (become 
unsightly . . ." Except as stated,, defendant denied the ewmtial al- 
legations of the complaint. 

For s further answer and defense, defendant alleged thah i t  authm- 
ized said clean-up "pur,cuant to ordinances duly matted and par- 
ticularly trhat certain ordinance designated as Section No. 3 af Article 
111 of the Code of the Town of Moun6 Holly," rto wit: 

"WEEDS: TIME FOR CUTTING. The owner, or any per- 
son in pomession of any vacant, lot shall cut or shrub down 
within four inches of the ground dl  weed^, grass or other noxious 
growth from said lot a t  lea& twice each year; the first time not 
later than June 15 and the second time not later than August 
15 of each and every year. Each day lafter said d&s, respective- 
ly, shall be and constitute a separate offense. Said delinquent 
shall, upon convic6ion, pay a fine of one dollar for each day m y  
said weeds or other noxiouis growth are not cut down upon said 
lot or lots on or before the fifteenth dtay of June and August, 
rn aforesaid, the Board may cause the same tzo be cut down and 
the cost of cutting may be chargcd against eaoh of said lots 
from which the said weeda or other noxious growth are removed 
and against the owners thereof, and charged to them and col- 
lected as other taxes." 

Defendant's further allegations, summarized, are these: Plaintiff 
had no valuable "timbers" growing on his lot, Plaintiff's lot is 
located, about one and one-half blocks from the center of Mount 
Holly, on a main traveled street whieh is part of North Carolina 
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Highway #27, and that "plaintiff had allowed @aid lot to become 
overgrown with weeds, vines, brush, grass, kudzu, and other noxious 
growths to such an extent that  i t  had become an eyesore and a men- 
ace to  the general health of 'the people of the Town of Mount Holly." 
Plaintiff made no effort whatever to clean or clear his said lot. After 
plaintiff's lot was cleaned and beautified, defendant "always stood 
ready to remove said debris of vines, kudzu, brush, weeds, grass and 
other noxious growths," but plaintiff "refused to allow the defendant 
or any of its employees to go upon the plaintiff's lot and remove 
$aid debris." The removal of the "kudzu, weeds, brush, vines, grass 
and other nosious growtdls" substantially improved plaint8iff7s prop- 
erty in appearance and substantially increased its value. ". . . any 
adion taken by the defendant in cleaning plaintiff's lot was taken 
in good faith and with no intention other than to improve plaintiff's 
property in appearance and to add to the general good appearancr 
of the Town of Mount Holly and to proteot the health of its citizens 
and was s valid, constitutiond exerci,% of the police powers anti 
other constitutional authority vested in the Town of Mount Holly." 

". . . the action of the employees of the defendlant Town of i\/Iouilt 
Holly, in removing said weeds, vines, brush, g a s ,  kudzu and othel 
noxious growths from the pro pert.^ of tlie plaintiff, was done as the 
valid exercise of a governmental function of the Town of Mount 
Holly." 

The issues submitted, and tlie jury's anstwrs. wcrc as follou~s: 
"1. Did the defendant trespass upon the lands of the plaintiff, as 

alleged in the Complaint? ANSWER: Yes. 2. What amounit of 
damages, if any, i~ the plaintiff entitled to recover? -4NSWER: 
$400.00." 

From judgment for plaintiff, in accordance wit+h tbhe verdict, de- 
fendant appealed. 

Fairley & Hamrick and Jack T. Hamilton for pl.nintif, appellee. 
Philders &. Fowler for defendant, appellant. 

BOBBITT, J. Apparenhly, plaintiff abandoned his alleged eecond 
cause of action. In any event, pl'aintiff',~ evidence as to dtamages 
did not rel~ate to defendant's alleged failure to remove ('said unsight- 
ly piie" from plaintiff's lot. 

There was no exception to the issues ss  submihted. nor does it 
:tppenr that either party tendered any other i m e ( s ) .  

I t  is well established that an appeal follows the theory of the 
tl'i31. Pegg v. Gray, 240 N.C. 548, 555, 82 S.E. 2d 757; Strong, Nodh 
CaroIina Index, Vol. 1, Appeal and Emor 8 1, and cases cited. 
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While other elemeats of damages are referred to  in plaintiff's sl- 
legations, plaintiff's evidence as to the alleged impaimant of the 
reacsowble market value of his property relates solely to defendant's 
d&ruotion of the trees tihereon; and the case was ~ubmitited to the 
jury on this theory. 

With reference t o  the first issue, the coul.rt indructed the jury, 
in substance, as follows: That  the ordinance gave defendant the 
right to go upon plaintiff's vaoant lot and cut or shrub down wibhin 
four inches of the ground all weeds, grass or other noxious growth, 
and if defendant did no more than this, the jury's answer to the 
first, iwue would be, "No"; that  oak trees the size of a person's wrist, 
twelve to fifteen feet high, are not weeds, grass or other noxious 
g o d h ,  and if the jury found, by the greater weight of the evidence, 
that  defendant, after going upon plaintiff's vacant lot, cut such oak 
trees, suoh wndcuct would constitute s trespass upon pllaintiff's prop- 
erty and the jury's \answer t o  the fir,& issue would be, "Yes." 

Defendanit does not deny its entry and acts upon plaintiff's prop- 
enty, nor does i t  assert that  those who performed the work acted 
ohhembe than in accord~ance with iQ imtruotions. Rather, i t  as- 
serts what was actually done was justified by its (pleaded) ordinance. 

The charter of the Town of Mount Holly is not in the record. 
A k n t  a epwial charter provision, presumably defendant relies upon 
G.S. 160-55, which authorizm a municipal corporation to enact ordi- 
nmoas "for abaJting or prevenhing nuisances of any kind, and for pre- 
serving the health of the citizens." The court, in accordance with 
defendlant's contention, conducted the trial on the theory that bhe 
ordinance is valid; and we lapprove the instruction to the effect hhat 
oak trees of the size speoified are not "weeds, grass or other noxious 
growth," within the meaning of the ordinance, and that the ordinance 
did) not justify defendant's destruction thereof. 

The verdict establishes that defendanlt, having lawfully entered, 
damlaged plaintiff's property by acts in excess of the authority con- 
ferred by the provisions of the ordinance. In this connection, i t  is 
noted that  defendant's evidence tended to show that  the market 
value of plainrtiff's lot was enhanced, not impaired, by its entry and 
acb thereon. If so, plaint,iff was not entitled to recover more than 
nominal damages, e.g., a penny. The court so instruoted the jury. 

Even so, defendant contends it was engaged in the performance of 
a governmental function, namely, in the exercise of its police powers 
to protect the health of its citizens and under such circumstances is 
not liable for tohe tortious acts of iLs offioials and agents, and th&t 
the wur t  should have granted its motion for judgment of involunitary 
nonsuit on this ground. 
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I t  is first noted that the bmis of plaintiff's recovery is the fact 
that defendant cut and destroyed the oak trees cm its land. The court 
dimegarded all other alleged elements of damage. 

Defendant alleged that plaintiff's lot was in such condition as 
to cmtiitute "a menace Ito the general health of the people of the 
Town of Mount Holly." While the greater part of defendant's evi- 
dence relates to the "unsightly" appearance of plaintiff's lot prior 
to defendanlt's entiy and a d s  thereon, there is some evidence tending 
to support defendant's said allegation. Defendant contends it was 
engaged in the abatement of such nuisance and hence was perform- 
ing a governmental function. 

While not referred to in the pleadings, the judge's charge, or in 
the briefs, G.S. 160-234 and G.S. l60-200(6), (26), (28) confer upon 
municipal corporations the power to abate nuisances, "whether on 
public or private property ," (G.S. 160-200 (26) ) that  are detrimental 
to public health. G.S. 160-234 provides: "The governing body, or 
o5cer or officers (of a municipal corporation) who may be designated 
for t h i ~  purpose by the governing body, shall have power summarily 
to remove, abate, or r emdy ,  or cause to  be removed, abated, or rem- 
edied, everything in the city limits, or within a mile of such limits, 
which is dangerous or prejudicial t o  the public heallth; and the ex- 
pense of such action shall be paid by the person in default, and, if not 
paid, shall be a lien upon the land or premises where the trouble arose, 
and shall be collected as unpaid taxes." 

In Hawington v .  Greenville, 159 N.C. 632, 75 S.E. 849, Hoke,  J. 
(later C. J.), states: "The general power to  abate nuisances con- 
ferred on municipalities by section 2929 and other sections of the 
Revisal, and the paver to regulate, inspect, and condemn buildings, 
contained in sections 2981 et seq,  are dearly governmental in char- 
mter, and for negligent default on the part of the city and its 
officers and agenbs no action lies, none having been given by the 
law." Section 2929 of the Revival is now codified as G.S. 160-55. 

We reach this crucial question: Where defendant, acting under 
its power to abate a nuilsance constituting a menaice to health, goefi 
upon plaintiff's lot, wiithout plaintiff's permission or consent, for 
the purpose of eradicating what defendant deems t o  be such nuismce, 
and in so doing destroys trees thereon that do  not in fact constitute 
a nuisance, is plaintiff's right to recover compensation for the im- 
pairment in value of his property caused by the destruction of the 
trees defeated because defendant was then engaged in the perform- 
an% of a governmental function? 

The legal principle on which defendlant relies was stated by Hoke,  
J .  (later C. J . ) ,  as follows: "Tt is well recognized with us that  unless 



a right of action is given by statute, municipal corporations may not 
be held civilly liable to individuals for 'neglect to perform or negli- 
gence in performing duties which are governmental in their nature,' 
and including generally tall duties existent or imposed upon them 
by law solely for the public benefit." Harrington v. Greenville, supra. 

Upon this legal principle, recovery has been denied in many casclb, 
based upon a variety of complaints again~st municipal corporations, 
e.g., temporary suspension (by ordinan~ce) of an ordinance prohibit- 
ing firing of fireworks, Hill v. Charlotte, 72 N.C. 55; failure .to en- 
fo~xx an ordinance regulating maintenance of "hog-pens and privies," 
causing plaintiff's illness, Hull v. Roxboro, 142 N.C. 453, 55 S.E 
351; failure to prohibit boys from playing barseball on public strects, 
Goodwin v. Reidsville, 160 N.C. 411, 76 S.E. 232; failure to provide 
an $attendant at jail to  protech prisoners against fire, iliichols v. 
Fountain, 165 N.C. 166, 80 S.E. 1059; Dixon v. Wake Forest, 224 
N.C. 624, 31 S.E. 2d 853; Gentrg v. Hot Springs, 227 N.C. 665, 14 
S.E. 2d 85; negligence of jailers in locking vicious prisoner in cell 
with plaintiff without searching p~isoner for matches, Pctrks v. Princc- 
ton., 217 N.C. 361, 8 S.E. 2d 217; neglect of jailers to maint\ain a 
warm jail during cold night, Moflitt v. Asheville. 103 N.C. 237, 9 
S.E. 695; negligent construction and operahion of an incinerator, oans- 
ing injury to city employee, Scales v. Winston-Salem. 189 N.C. 469, 
127 S.E. 543; negligently permitting ohildren to  play near a burning 
trash pile, Snider v. High Point, 168 N.C. 608, 85 S.E. 15: failure 
to pmvide adequate waher under sufficient pressure to extinguish fire, 
Howland v. Asheville, 174 N.C. 749, 94 S.E. 524; negligent operation 
of trash coll~eoti'on vehicle, James v. Chadotte, 183 N.C. 630, 112 S.E. 
423; Broome v. Charlotte, 208 N.C. 729, 182 S.E. 325; Stephenson 
v. Raleigh, 232 N.C. 42, 59 S.B. 2d 195; negligent operation of truck 
used t o  repair trnffic signals, Hodges v. ('harlotte, 214 N.C. 737, 200 
S.E. 689; negligent operation of truck used in maintenance of strcet 
lighting system, Beach v. Tarboro, 225 N.C. 26, 33 S.E. 2d 64; neglect 
to observe sanitary preoa~~tions in discharging sewage from free 
public sewerage systenl into stream running near decedent'e house, 
causing illness resulting in death, Metz v. Asheville, 150 N.C. 748, 64 
S.E. 881; negligently permitting culvert to become choked and out 
of repair, causing illness, Villiams v. C:veenville, 130 N.C. 93, 40 
S.E. 977; dumping garbage in hole near plaintiff's house, causing ill- 
ness, Hines v. Rocky Mount, 162 N.C. 409, 78 S.E. 510; alleged negli- 
gent failure to condemn and remove buildings which were "fire traps," 
Harrington v. GreenviUe, supra; negligent failure to furnish suitable 
fire-fighting equipment, resulting in personal injury to fireman, Peter- 
son v. Wilmington, 130 N.C. 76, 40 S.E. 853; arrest made in brutal 
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rn'umer by policeman known by city officials to be cruel in making 
am&, McIlhenney v. Wilmington, 127 N.C. 146, 37 S.E. 187; negli- 
gence in connection with installation, maintenance and timing of traf- 
fic &gals, Hamilton v. Hamlet, 238 N.C. 741, 78 S.E. 2d 770; and 
negligence in continuing franchise to public utility furnishing gas to 
residenhs of n~unicipality, resulting in gas explosion causing decedent's 
death, Denning v. Gas Co., 246 N.C. 541, 98 S.E. 2d 910. 

No North Carolina decision, except Prichard v. C'ommissioners, 
126 N.C. 908, 36 S.E. 353, discussed below, ha.s come to our attention, 
in which recovery has been denied when fhe municipality, by affirma- 
tive action for the purpose of abating a nuisance thereon, has damag- 
ed private property. 

In Scales v. Winston-Salem, supra, it was held that  the munici- 
pality was not liable for the construction a.nd methcd of operation 
of its incinerator. But this Court has held that a munioiipality must 
pay just compensation if the operation of its incinerator damages 
privajte property, the basis of liability baing that  there has been 
a partial taking of private property for a public use or p u l y w .  
Dayton v. Asheville, 185 N.C. 12, 115 S.E. 827; Ivester v. Winston- 
Salem, 215 N.C. 1, 1 S.E. 2d 88. The test of liability is whether, 
notwithstanding its acts are governmental in nature and for a law- 
ful public purpose, the municipality's a& amount to a partial taking 
of private property. If m, just compensation must be paid. Where, 
a,s here, the a& complained of comist of the physical destruction of 
trees on plajntiff's property, there lcan be no doubt but that a partial 
taking of plaintiff's property then occurred. 

It is fundamental law that  when private property is taken for a 
public use or purpose, just compensation must be paid. Eller v. 
Board of Education, 242 N.C. 584, 89 S.E. 2d 144, and cases cited. 
"A constitutional prohibition against taking or damaging private 
property for public use without just compensation is self-executing, and 
neither requires any law for its enforcement, nor is sueceptible of im- 
pairment by legislation." Sale v. Highway Commission, 242 N.C. 
612, 617, 89 S.E. 2d 290. ". . . the owner, in the exercise of his con- 
stitutional rights, may maintain an action rto obtain just compen- 
sation therefor." Cannon v. Wilmington, 242 N.C. 711, 89 S.E. 2d 
595; Eller v. Board of Education, supra; Sale v. Highway Commis- 
sion, supra. 

Upon this fundamental principle, where the negligence of a munici- 
pality in the operation of its sewer system caused damage to private 
property and injury to the health of the occupa~ts, this Court held 
that  the landowner was entitled ito recover for the damage to  his 
property hut not for permnal injuries result,ing from the condition 
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created by defendant's negligence. Williams v. GreenviUe, supra; 
Metz v. Asheville, supra. I n  the WiUiams oase, Furches, C. J., sltrutes: 
"The reason for this dietinotion, thcat it is liable for damage, seems 
to lie in 'the Bad of ownership-vested rights, whiah no one hm the 
right to invade, not even the Gavernment, u n l e ~  it be for public 
purposes, and then only by paying the owner for it. This right to 
take property does not fall under the doatninc of police power, and 
the doctrine of respondeat hperior applies." Also, see Pemberton 
u. Greensboro, 208 N.C. 466, 181 S.E. 258. 

While not cited by defendant, we have not overlooked Prichard v. 
Commissioners, supra, in which the plainbiffs alleged, as to the Town 
of Morganton, that, pwsuant to an order of its Board of Commis- 
sioners, plaintiffs' sesidence was burned and destroyed on the un- 
founded pretense tjhat there was smallpox in the family or that the 
family had been exposed to it. The Town of Mmganton demurred on 
these grounds: 1. The oompl&nt failed to allege that the brtious sots 
complained of were, and it appears on the face thereof hhat they 
were not, within the scope of the charter powers of said corporation. 
2. If the acts complained of were done 'under the express direotion of 
the town commissioners, the conduct of ithe commissioners would be 
ultra vires. This Court, two Justices dissenting, held trhe oomplaint 
demurrable as to the Town of Morganton for failure to  stake facts 
su5cient to  constitute a cause of action agaimt it. 

I n  the present case the Town of Mom% Holy neithm alleges nor 
contends that ihs entry and acts on plaintiff's propcrty were ultra 
vires. It asscrts only two defenses: 1. It was fully authorized by 
its ordinance to do xhat  was done. 2. I11 :my evcmt, it was performing 
a governmental function. 

In  Prichard v .  Comnzissioners, supra, this Coust did not mmider 
the question as to whether plaintiff was entitled to recover just com- 
pemation on the ground that private property had been taken or 
damaged by thc T o m  of Morganton for a public use or purpwe. 
This is also true in Greenwood v. City of Lincoln, 156 Neb. 142, 55 
N.W. 2d 343, 34 A.L.R. 2d 1203, oited by appellant, a aase relating 
to the destmction of raspberry bmhes on plainkiff's prapeu;ty. 

We reaah this conclusion: Where a municipal corporation, in the 
exercise of its governmental power to  abate nuisances, entem upon 
and damages privat>e property by the destruction of trees, buildings, 
etc., thereon, it is liable for the payment of just compensation unless 
its acts were in fact necesmry to remove or abate a nuisance. 

In McQuillan, Municipal Chporations, Vol. 6 (3rd Ed. 1949) 
$ 24.87, the applicable rule is stated as follows: "An owner of p q -  
erty is not entitled to compensartion for property rightfully destroy- 
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ed or d~amaged by a city in abating a nuisance; the reason for this 
is that the destruction or damage is for public safety or health and 
is not a taking of private property for public use without compen- 
sation or  due process in the comtitational sense. But a municipali- 
t y  is liable for impairing, removing or destroying property, ostensibly 
in the abatement of a nuisance, where the thing or condition in ques- 
tion is not a nuisance per se, under shatute or in fact, or where the 
thing or condition has not been declared to be a nuisance. If a 
party cannot get a hearing or remedy in advance of the destruction 
or seizure of his property he has a right to it afterwards by an aiation 
for its value. Indeed, no one, not even the municipal corporation 
in which an alleged nuisance is located, is pr~t~ected against w i t  
for damages for voluntady removing that which is not a nuisance. . . . 

". . . A diffmence in market value before nnd, after wrongful abate- 
ment ha,s been ruled a proper measure of damages. The burden of 
proving justifioation has been plaoed on the city or its contractor. 
But issues of fact, of course, are for the jury or a court ~ i t t ing  with- 
out a jury." Also, see 39 h i .  Jur., Nuisnnccs a l&j. 63 C.J.P., A l~ in i r -  
ipal Corporations 771. 

The foregoing stafement from McQuillan is well suppo~tted by these 
decisions: North American Cold Storage Co. v. Chicago, 211 U.S. 306, 
53 L. Ed. 195, 29 S. Ct. 101; Sings v. City of Joliet (Ill .) ,  86 N.E. 663; 
City of Forney 2).  Mozrnger (Tex.) ,  210 S.W. 240; City  of Texarkana 
v. Reagan ( T m . ) ,  247 S.R. 816; Moll Co. v. Holstner ( K y . ) ,  67 
S.W. 2d 1; Oglesby 21. Town of Winnfield (Lo.),  27 So. 2d 137; Mc- 
Mahon v. City  of Telhwide (Colo.), 244 P. 1017, 46 A.L.R. 358; 
Echave v. City of Grand Junction (Colo.), 193 P. 2d 277; Albert v. 
City  of  Mou?ttain Home (Idaho),  337 P. 2d 377. 

In McMahon zl. City of Telluride, supra. i t  i;s ditted: 
"Abatement of nuisances is a governn1ent.d functron. 28 Cyc. 

1291. No liability can arise against a municipality for the da- 
truction of property which is a nuiwnce, but it must be a nui- 
sance in fact. 28 Cyc. 1292. 

"Where the property is not in fact a nuisance, if the city ia 
not liable in tort, because of ,the rule above mentioned and re- 
lied on by the city in the instant oase, the municipality is never- 
theless liable upon the theory that it must p a n t  compe11s&ition 
for private property that i t  takes for public use. If c e ~ n  
property is in fact a nuisance, its dwtruction as such may not, 
give rise to any right to oompeasation; but if property is de- 
stroyed under a mistaken belief that it is a nuisance, when in 
fact i t  is not a nuisance, i t  is taken for a 'public use' within the 
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meaning of the constitutional provision, and the loss t o  the own- 
er should be made good. . . ." 

While i t  may be that a complete clearance of plaintiff's lot by 
defendant could be made more conveniently and passibly at less ex- 
pense by use of the bulldozer, there is ample evidence to support the 
view that the conditions on plaintiff's lot that  might be considered 
d&rimentsl to  public health could have been corrected without des- 
troying the trees thereon. 

Our conclusion is that the court properly overruled defendant's 
motion for judgment of involuntary nonsuit. 

Conceding that defendant, upon sufficient allegations, would have 
been entitled to have imues submitted as to whether plaintiff's lot 
was in f a d  in such condition as to  constitute a menace to public 
health, and as to whether its acts were in faot necessary to remove 
and abate such nuisance, defendant did not present its defense on 
tha.t theory. It cannot now complain because the court did not con- 
duct the trial on issues neither tendered by defendanit nor raised by 
its pleading. 

Consideration of the evidence leaves the impression that the real 
fight a t  the trial was whether the market value of plaintiff's lot was 
impaired or enhanced by defendant's entry and acts thereon. The 
jury resolved this vital issue in favor of plaintiff. 

Since defendant's contention that the court erred in overruling its 
motion for judgment of involuntary nonsuit involves a matter of 
major importance, we have deemed i t  appropriate to give full con- 
sideration to  that question. However, y e  have not overlooked de- 
fendant's numerous assignments of error relating to the court's rul- 
ings on evidence and to certain portions of the court's instructions 
to the jury. Suffice to say, consideration thereof discloses no error 
deemed sufficiently prejudicial to  justify a new trial. 

No error. 

HIGGINS. J., took no part in the consideration or decision of this ssse. 
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TOWN OF MORGANTON v. HUTTON & BOUIRBONNAIS c a m . m P ,  INC., 
G. NORMA?? HU!M'ON AND w m ~ ,  OPAL B. HUTTON, U P H  W. HUT- 
TON A N D  WIFE, CHaRLOTTE W. HUTTON, MRS. DORLS COUNCILL, 
A WIDOW, A. B. HUTTON, JR, AND WIFE, MARIE HUTTOX, A N D  DO&'- 
L A I D  HLTTTON AND WIFE, EVE BALLARD HUTTOS 

( Filed 14 January. 1960.) 

1. Eminent  Domain § 1- 
The power to bake private propenty for  a lmblic. purpuse by rulluent 

domain is limited only by the requirement that  fair compensation be 
paid, Constitubion of N. C., Article I, see. 17, and in the exercise of its 
power the sovereign determines the nature and extent of the property 
required, whether an easement or a fee, mlletller for n limited period of 
time or in perpetuity. 

2. Constitutional Law § 7: Eminent  Domain 8 4- 
The General Awanbly has the right to determine what portion uf ~ t b  

sovereign power of eminent domain i t  will delegate to public or privxte 
corporations to be used for the public benefit. 

3. Municipal Corporations § 4- 
A municipal corporation has such sovereign power. as has betw 1lt4r 

gated to it  by its charter or by general statute. 

4. Eminent Domain § 4- 
The power of a municipal conporation to conderuu land for its N 8Ler 

shed in order to pratect from contaminabion its water supply is not 
limited to an easement, but i t  has  been given power to condemn bhe fee 
for that purpose, G.S. 130-162, G.S. 160-203, and the reference in G.S. 
40-19 to a n  easement relates to procedure and is not a limitation upon the 
power of the municipality. 

5. Eminent  Domain § 1% 
Where a municipality in its petition in condemwticvll seeks tu acquire 

"Iands" embraced in its water shed to pnotect its water from contamina- 
tion, and the answer alleges that  the "property" was of great value and 
requests "all elements of damage" to be considered, and it  is apparent 
from the commissioner's report and the proceedings after exception and 
appeal from the report that  the value of the timber and mineral in- 
terest was included in ascertaining the amount of compensation, and 
the judgment provides that  it  should operate a s  a conveyance of the 
"lands", the condemnation'is of the fee and not a mere easement 

Everything connected with the proceedings which will throw light 
on the  intent of the condemnor is relevant in determining whether the 
condemnor obtained the fee o r  a mere easement, and while averments 
in a subsequent action by the condemnor and the condemnee against a 
stranger, which averments describe the estate of the condemnor as  an 
easement, may be considered upon the question of intent. such circum- 
stance is not conclusive, and where the entire condemnation proceedings 
disclose that the intent was to condemn the fee and that the value of 
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the  entire land, including timber and minerals was included in the 
conpenmtion paid, the condemnor will be held to h a w  acquired the fee. 

7. Sam- 
The intent of the condemnon, and whether the compensation paid is 

ascertained on the basis of the calue of the entire l a d  or merely an 
easement therein, is determinative of whether the condemnor acquired 
the fee or a mere easement, and when such intent is manifmt and the 
language is broad enough to include the fee simple title to the lands 
the condemnor acquires the fee even though the exaot technical words 
describing the fee simple a r e  not used. 

8. Judgments § 30- 
Judgment for plaintiffs in  an action by condemnor and c o n d e m w  

against a third person for trespass does not involve title of the con- 
demnor and condemnee a s  between themselves, and therefore suah title 
not being in issue the judgment does not estop condemnor fmm there- 
a f te r  asserting the ownership of the fee a s  against the condemnee, not- 
withstanding averments in the action in trespass t h a t  the condemnor 
owned a mere easement. 

9. Estoppel 4- 
Conduct of a party cannot constitute the basis for an estoppel in paiv 

when such conduct does not cause the other party t o  change his gosii- 
tion or in any manner prejudice his rights. 

HIGGINS, J., took no part  in the consideration or decision of this case. 

APPEAL by defendants from Campbcdl, J., 3Iarch 1959 Term, of 
BURKE. 

This action was begun in 1956 to obtain a judicial dehnnination 
of the rights acquired by plaintiff by the payment of compensation 
fixed in a decree of condemnation rendered a t  the April 1928 Special 
Term of Burke Superior Court in an action against defendant Hut- 
ton & Bourbonnais Com>pany and others. The adjudication is sought, 
to determine the ownership of and right to  market timlber growing 
on the land condemned. 

The action was originally instituted against the corporate defend- 
ant. A hearing was had in March 1957 a t  which time others whose 
ancestors were parties to the condemnahion proceeding asserted an 
interest adverse to plaintiff's claim. They were not parties to this 
action. Judgment was then rendered in favor of plaintiff and defend- 
ant appealed. We remanded without determining the m e r h  to per- 
mit all adverse claimants to  be made parties. 247 N.C. 666, 101 S.E. 
2dg 679. 

The additional claimants were made parties defendant. All de- 
fendants now make an  identical defense against the claim mserted 
by pl'l'ainlti ff. 

A ,jury trial a n s  waived. The court made findings of fact ,md drew 
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co~clwions of law and, ~based on the findings and conclusions, ad- 
judged that plaintiff acquired full fee simple estate in the lands de- 
scribed in the condemnation proceeding. 

Womble, Carlyle, Sandridge & Rice, H. L. Riddle, Jr., Sam J .  
Ervin, 111, Livingston Vernon., and John H. McMurray for plain- 
tiff, appellee. 

Patrick, Harper & Dixon for defendant appellants Hutton & Bour- 
bonnais Company, Znc., G. Norman Hutton and wife, Opal B. Hut- 
ton, and Ralph W. Hutton and wife, Charlotte W .  Hutton. 

Marshall V .  Yount for defendant appellants Mrs. Doris Cozin- 
cill, A. B. Hw!ton, Jr. and wife, Mane  Hutton. 

RODMAN, J. The first question presented by the assignments of 
error is: What estate did pbaintiff acquire by the condemnation pro- 
ceeding? Was it, a s  plaintiff oontends, an unqualified mtate in fee 
simple, or was it, as defendants contend, an emement leaving the fee 
in defendanta in $he condemnation proceeding with the right to  har- 
vest the timber grown thereon? 

The answer is to be found by determining the extent of the power 
which plaintiff had t o  take and the extend, to whiah such power was 
exercised. 

The power of eminent domain, that  is, the right to take private 
property for public use, is inherenh in sovereignty. Our Conetitution, 
Art. I, sec. 17, requires payment of fair compensation for the property 
so taken. This is the only limitation imposed on sovereignty with 
respect to taking. 

The taking must, of course, be for a public purpose, but the sov- 
ereign determines the nakure and extent of the property required for 
that  purpose. It may take for a limited period of time or  in perpet- 
uity. It may take an easement, a mere limited use, leaving the owner 
with the right to use in any manner he may desire .so long as suoh w e  
does not interfere with the use by the sovereign for the purpose for 
which i t  takes, or i t  may take an absolute, unqualified fee, t e d n a t -  
ing all of defendlant'e property righh in ithe land taken. R. R. v. Davis, 
19 N.C. 451; Torrence v .  Charlotte, 163 N.C. 562, 80 S.E. 53; Yar- 
borough v. Park C'ommission, 196 N.C. 284, 145 S.E. 563; Brooklyn 
Park Commissioners v. Armstrong, 6 Am. Rep. 70 (N.Y.) ; Sanitary 
Dist. of Chicago v .  Manasse, 42 N.E. 2d 543 (Ill.) ; City of Newton 
v. Perry, 39 N.E. 1032; Chesapeake & Ohio Canal Co. v.  Great Falls 
Power Co., 129 S.E. 731 (Va.) ; Newton v. Citp of Newton, 74 N.E. 
346 (Mass.); Wright v. Walcott, 131 N.E. 291 (Mmw.) ,  18 A.L.R. 
1242; Carroll v. C)it?j of ATewark, 158 A459 (N.J.) ; Greenwood Coun- 
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t y  v. Watkins, 12 S.E. 2d 545 (S.C.) ; Eldridge v. City of Binglum- 
ton, 24 N.E. 462 (N.Y.) ; Ramsey v. Leeper, 31 P 2d 853 (Okla.) ; 
McConihay v. Wright, 121 U.S. 201, 30 L. Ekl. 932; 18 Am. Jur. 740. 

The Legislature h a  the right to determine what portion of this 
sovereign pawer i t  will delegate lho public or private corporahions to 
be used for public benefit. R. R. v. R. R., 165 N.C. 425, 81 S.E. 617; 
Clifton v. Highway Comm., 183 N.C. 211, 111 S.E. 176. 

Plaintiff, a municipal corporation, is invested with such ~overeign 
power as has been delegated to i t  by its oharter, c. 104, Private Laws 
1913, or by general statute lapplicable to all municipalities. Sec. 3 of 
art. 10 of plaintiff's chaher authorizes it to acquire and hold "rights 
of way, vater rights, sewerage outlets, and other propenty" for the 
purpose of maintaining and furnishing a pure and adequate water 
supply. 

Apparently no statute of genepal application authorizing the con- 
demnation of land for the storing of water existed prior to 1903. By 
c. 159, P.L. 1903, the Legialahure 'authorized waiter companies to ('ac- 
quire by condemnation such lands and rights in land and water as are 
necessary for the successful openation land protection of their plants." 
This Act was codified as Rev. 3060. The A& was amended (by c. 62, 
P.L. 1911, to include municipalities and as amended was codified as 
C.S. 7119. It is now G.S. 130-162. 

The Municipal Corporation Aot of 1917 expressly authorized any 
municipality .to own and operate a water system. G.S. 160-255. To 
aiccomplieh that and other authorized purposes i t  granted authority 
to municipalities ito purchae "any land, right of way, water right, 
privilege, or easement, eikher withim or outside the city" as the munic- 
ipality deemed necessary. G.S. 160-204. It further provided that if 
the municipality was unable ito agree r i th  the owners "for the pur- 
chwe of such land, right of way, privilege or easement," it might 
acquire by condemnation. G.S. 160-205. 

The Legislature. in each of the statutes authorizing the town to ac- 
quire by purohase or condemnation, granted i t  the right to take and 
hold either the land or rights in land or easement, as i t  might deem 
necessary for the development of the projmt. Clearly, as here used, 
the words do not have the identical meaning. The word "land" mani- 
festly had a larger significance than the worcls "easement" or "inter- 
est therein." Each word. used is presumably usedl for a purpose, and 
in mertaining the meaning of the statutes we 'me properly required 
to give significance to each word whioh the Legislature has used. 

Appellants urge in support of their assertion that only an ease- 
inmt could {be acquired because the ademnat ion statute which pre- 
scribes the procedure, C.S. 1723 (now G.S. 40-19) so declaras. That 
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section dealing with procedure provides in park, upon payment of 
the compensation fixed "all persons who have been made parties to 
the proceedings shall be divested and barred of all right, estate and 
interwt in such easement in such real esbate during the corporate 
existence of the mrporahion aforesaid." This phrase first appeared in 
the Revieal of 1905. The manneT of acquiring by eminent domain was 
placed by the codifiers of the Revisal in the chapter on railroads. This 
Court had, prior to 1905, repeatedly held that railroads acquired not a 
fee but a mere easement since that was all that was needed for that 
pupme.  Hodges v. Telegraph Co., 133 N.C. 225, 45 S.E. 572; Shields 
v. R. R., 129 N.C. 1 ;  R. R. v. Sturgeon, 120 N.C. 225; R. R. v. Runt- 
ing, 168 N.C. 579, 84 S.E. 1009. 

The Legisllature did not, we think, intend, by referring to the pro- 
cedure to be used in acquiring by condemnation, to restrict the power 
of acquiring in fee when necessary for hhe enumerated purposes. The 
reference was merely for procedural purposes. Greenwood County v .  
Watkins, supra; Sanitary Dist. of Chicago v.  Manasse, supra. 

Concluding as we do that the town had the power to acquire :dl 
of the estate and interest of defendanb by condemnahion, me must 
ascertain what estate and inter& plaintiff sought and was granted. 
Notwiithstanding its power to take all, i t  v a s  not required to do so. 

The proceeding to condemn wm begun in August 1922 against the 
corporate defendant. The petition alleged the town was operating a 
water system for the benefit of its inhabitants, that  its lsource of sup- 
ply was not sufficient for its needs, and that i t  was necmary to ac- 
quire an additional supply, "and to that end t o  acquire hhe lands of 
the defendant hereinafter mentioned and described in order to  pro- 
tect from contamination the water which your petitioner is preparing 
to bring from the Upper South Fork River in the South Mountains 
to the Town. . ." Section 3 of the petittion alIeges "Thad, the lands of 
defendtant which your petitioner desires t o  acquire contain 2131.59 
acres, 'and are descrilbed as follows:" Then follows a detailed de- 
scription of the land. Section 5 alleges petitioner had sought "to 
purchase the lands of defendant hereinbefore described," "that the 
defendant has refused to sell @aid land to plaintiff for a reasonable 
price, and has refused to name a price for said lands. . ." Everywhere 
in the petition the property to be taken is referred to as land, not an 
easement or an interest in the land. The defendant answered and as- 
serted that i t  was not necessary "to take defendants' I w d  or so large 
a portion of i t  for such supply. . ." The answer repeatedly refem to 
"the land eought to be condemned." It denies that  ''all of said bound- 
ary of land sought to  be wndemned is 'unfit for ~agrioultural pur- 
poses.' " It avers that the land possesses "very p e a t  value" and  ask^ 
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"if itq property is to be taken for the use of the petitioner thttt i t  be 
paid a reasonable and fair value for the same, all elements of dam- 
age The individuals who were cotenants wilth the conpora- 
tion w m  ma& pmtias defendant md %adapted the company's answer. 
m e  town kook possession in 1922; the defendah sought to remove 
bo ,+he Federal courts; the right to remove was denied and this denial 
m w  a5rmed by this Court a t  the Spring Term 1924. Morganton v .  
Hutton, 187 N.C. 736, 122 S.E. 842. 

Oommiasioners were appointed by ihe clerk to appraise. The land 
sought ho be condemned was part of a larger t rmt  owned by defend- 
anb. The Commissioners repented: '(we visited the premises and land 
in controversy, and after taking into full consideration the quali- 
ty and quantity of the land aforesaid, the timber and m i n d  interests 
on said land and all other inconveniences likely to result to the owner, 
we have e&imaM and do assess the damages aforesaid a t  the sum 
of $25,800.00." (Emphwis added here and above.) 

The report fallowed khe form p m r l b e d  by the statute, C.S. 1722 
(G.S. 40-18) but omied the superadded dmlmation that ithe sum to 
be paid included the timber and minerab on .the land. Defendrank in 
due time filed exceptions to the rapont. The exceptions are based on 
the assemtion thak the amount a w a d d  was inadequate. There is no 
suggestion that the decree of confirmation would not vest tifle to the 
timber ma minerals in petitioner or thait i t  would take mything 1- 
than an absolute estate in fee. 

The clerk overruled .the exceptions and conhned the report. De- 
f e n h ~ b  excepted and appealed. Pending hearing on the appeal, de- 
fendanta moved the wurt for sol order permihting them ito enter and 
inspect the lands in order .to ascertain the value +hereof "by reamn 
of minerals such as feldspar, mica, iron, and other minenals." The 
court, in January 1926, allowed defendants' motion subjecrt to re- 
strictions necessav to assure no aotion which could in any wise affect 
the purity of the water plaintiff was taking. The case wia~ heard on 
defendm2rS1 apped a t  the April Special Term 1928. A jury trial was 
waived. Thie count found petitioner was entitled to  ccvndemn "the 
landd' of defendant for the uses and purposes set out in the petition, 
that defendants were entitled to recover af pl~ainhiff the sum of $45,000 
with interest from 12 August 1922, the date ptihioner took possemion, 
as mmpensation for said lands. It thereupon adjudged: "that this 
judgment and the saitisfwtion thereof shall operate ars la deed of con- 
veyance and shall transfer, convey to and vest in the petitioner, the 
Town of Morgmbn, i b  successors and assigns, during i.ts m~porate 
eacistance, the lands of the defendanhs sought .to be condemned herein 
for the uses and purposes mentioned and sect forth in the petition." 
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Nowhere in the condemnakion proceeding is there a suggdion that  
the parties intended .to take less than the full estate authorizd by 
law. It was recognized t6hat the petitioner would require complete and 
exclusive control of the entire area for the puqmse for which i t  was 
baking. It was anticipated t3hhait such exclusive use and control would 
be perpetual. It, was proper, therefore, for petitioner to pay the owner 
for all of its righhs in the propel-ty including the timber and minerals 
as reported by the Commissioners. 

Having been fully compensated for the timber as a part of the land 
taken, no sound remon is suggested why defendants should enrich 
themselves a t  public expense. The language of Folger, J., in Brook- 
lyn Park Commissioners v.  Armstrong, supra, is, we think, pertinent. 
He  said: "Language may be broad enough to vest an absolute title 
to lands, without being technical in iits terms. If the expressions are 
such as that  the whole force of them is not applied, unless a fee 
simple is created, that estate will be taken, though the exact words 
be not used . . . So in Dingley v .  The City of Boston, 100 Mass. 544, 
an au4hority to 'purchase or otherwise take lands,' and the declara- 
tion thlat 'the title to all lands so taken should vest in thc city,' wars 
held to vest a title in fee simple in bhe defendan~b . . . Doubtless, in 
most oases, when land is condemned for 'a ispecisl purpose, on the 
score of its public utility, the sequestration is limited Ito that  particu- 
lar use. But (this is where the property is not rtaken, but the use only. 
Then, the right of the public being limited to the use, when the use 
ceases the right ceases. Where the property is haken, the m n e r  paid 
its true value, and the title vasted in the public, i t  m e  the whole 
propedy, and not merely the use; and, though the particular use may 
be abandoned, the right to the property remains. The property is 
still held in trust for the public by the authorihies. By legislakive 
sanction i t  may be sold, be changed in id e h a ~ w t e r  from realty to 
personalty, and the avails be devoted to  general or special public 
purposes." 

The Supreme Court of Oklahoma said in Ramsey v .  Leeper, supra: 
"When land is condemned for the purpose of providing a water &up- 
ply, such as in the construction of a reservoir, or for incidental use 
in conneotion therewith as in the instant oase, jurors and appraisers 
do nut make any deduction in the price paid the owner of the land an 
the theory that i t  might revert to him. Such condemnhaition is made in 
contemplation of a future continued use. In  other words, cities and, 
other municipal and quasi municipal ~orpordions  in the exercise of 
the righ6 of eminent domain must, do, and should, pay the full vdue  
of the land condemned." Torrence v .  Charlotte, supra; Binder v .  
Comty Rourd of Education, 5 S.W. 2d 903; Sanitary Dist. of Chicago 
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v. Manasse, supra; Valentine v. Lamont, 96 A 2d 417 (N.J.) ; City 
of Waukegan v. Stanczak, 129 N.E. 2d 751 (Ill.). 

Manifestly condemnor only acquires what i t  pays for. The eshate 
taken must be determined by an examination of the condemnation 
proceeding. Everything connected therewith which will thmw light 
on the intent of the condemnor in seeking to acquire and the order 
of the court which permits acquisition is relevant in ascentaining the 
&&e taken. Whether condemnor in a padicul~m instance acquired 
a fee or lesser estate is well illwtnated by two deoisiom of the Su- 
preme Court of Oklahoma. c.f. Ramsey v. Leeper, supra; and Cushing 
v. Gillespie, 256 P 2d 418, 36 A.L.R. 2d 1420. I n  our opinion Judge 
Campbell correctly interpreted the decree of condemnation by holding 
that  payment of ithe amount fixed deprived lthe then owners of all 
interest in the land described. 

The answer avers plaintiff is estopped to claim bhe timber or land 
in fee. The basis for this plea is an action instituted 12 July 1934 by 
the dcfendants against Garoline Hudson to recover damagas for tres- 
p a s  ,and to enjoin further trespass on the Itand here in controversy. 

Thc comnplsint in that adion alleged: "That to secure the water- 
shed~, plaintiff, Town of Morgsnton, was forced to condemn and did 
condemn (the necessary drainage area to protect the murce of said 
water, and by reason of such condemnation, is the owner of ,an ease- 
ment and right in and ko the said land and premises constituting its 
said water shed, which is here bounded and described as follows: 
(Here follows a dewription of the 2131.59 acre tract of land in ques- 
tion.) 

"That the plaintiff, Hutton & hurbonnais  Company, subject to  
the easement acquired by t he  said Town of Morganiton as hereinbe- 
fore alleged, is the owner of the fee of said Ian& and premises, con- 
stituting said wader shed." 

Defendant Hudson deinurred to the complaint an the ground of 
rnisjoinder. The demurrer was sustained, and plaintiff appealed. This 
Court reversed, 207 N.C. 360, 177 S.E. 169. 

On remand a jury trial was waived. The count found as a fact 
that plaintiffs were the owners of the land d e s c r h d  in the complaint, 
that defendant had trespassed thereon to plaintiffs' damage in the 
sum of 3c, and further found that defendant was not the owner of 
tihe land claimed by her. I t  was thereupon adjudged that  plaintiffs 
recover %he damagc a ~ e s s e d ,  that defendant was not the owner of 
any land within the boundaries dmribed in the complaint, and de- 
fendant was enjoined from further treqass. There was no adjudica- 
tion of plaintiffs' title inter se. 

The plea of res jztdicatcl cannot be sustained. -4 judgment astops 
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a party as to  those matiters dotennined or properly incident to a de- 
termination of the questions a t  issue in the action in which the judg- 
ment was rendered. There can be no estoppel with respoot 60 matters 
which the oourt was not called upon to consider. Hutton & Bourbon- 
nais and its cotenants were the source of the town's title. So far ns 
defendant Hudson wais concerned, i t  was immaterial whether Mor- 
ganton owned the fee or a lesser interest therein. The question a t  
issue was: Did the plaintiffs, or eilther of hhem, own the land or did 
defendant own it? There was no question raised ais t o  thc respective 
interest of the plaintiffs and the court did not underbake Ito determine 
th,at interest. It merely aocepted without investigation the allegations 
of the complaint. This is not sufficient to estop. Jenkins v. Jenkins, 
225 N.C. 681, 36 S.E. 2d 233; Cannon v. Cannon, 223 N.C. 664, 28 
S.E. 2d 240; S t a n d  v. Wilder, 222 N.C. 706, 24 S.E. 26 527; Hardi- 
son v. Everett, 192 N.C. 371, 135 S.E. 288; Nash v. Shute. 182 N.C. 
528, 109 S.E. 353. 

The mere fact that  plaintiff and present dofendantis joined t,o pw- 
vent a trespass is not e.uc11 conduct as amounts 60 estoppel in pais. 
Plaintiff has done nothing to c a w  defendants to  change their posi- 
tion or which in any manner prejudices their rights. The public's right 
to the property for which i t  paid cannot be defeated in this manner. 
Peek v .  Trust Co., 242 N.C. 1, 86 S.E. 2d 745; T w t  Co. v. Casualtg 
Co., 237 N.C. 591, 75 S.E. 651. 

The allegations in lthe trespass action against Caroline Hudson. if 
they have any pertinency, merit consideration only a s  an aid in in- 
terpreting the decree of condemnation. They of course cannot diminish 
the estate which the town acquired in 1928. We have given due con- 
sideration to the allegahiom for that purpose and cmclude that the  
allegation with respect to ownership was a mere misinterpretation 
of the effect of the decree of confirmation. 

The court correctly concluded from the findings, t o  which there 
are no exceptions and no request for additional findings, that plaintiff 
acquired full fee simple title to the lands described in t.hc rondemna- 
tion proceeding. Thc judgment is 

Affirmed. 

H r m r ~ s ,  d . ,  took no part in the consideration or decision of this case. 



IN THE SUPREME COURT. 

P. R. =DAY, ~DMIKISTMTOB OF THE ESTATE OF JAOK BRMSTRONG, DE- 
OEaSW, V. llLONZO ADAMS, NBWTON BLAIR DULIN, JR., AND NEW- 
TON BLAIR DULIN, SR. 

(Filed 14 January, 1960.) 

1. Appeal and Error Q 38- 
Exceptions not brought forward in the brief a r e  deemed abandoned. 

Rule 28, Rule8 of Practice in the Supreme Court. 

A demurrer admits for  L ~ E  purpoke the tnuth of lthe allegations of fact 
set  forth in  the complaint and relevant inferences of fact  necessarily 
deducible therefrom, but it do% not admit conclusions o r  inferences of 
law. 

3. same-- 
Upon demurrer the m p l a i u t  mill be Liberally construed with a view 

to substantial jusltice between the panties and eveny reasonable intend- 
ment must be in favor of the pleader, and the pleading must be fatally 
defective before it will be rejeated a s  insumcient. 6.8. 1-151. 

4. Automobiles Q 35- Complaint held snfflcient to allege concurrent 
negligence of defendants resulting in dea th  of intestate. 

I n  this action by passenger in  la car the allegations of the cantplaint 
a r e  held ~ufticient to charge concurrent negligence of defendants, the 
one in driving the car  a t  excessive speed under the  c i r c u m s t m w  and 
driving without glawss when his driver's license required him to wear 
them, so 8-t he hit the rear of a truck while blinded by the l i g h  d 
:m oncoming car, resulting in his losing control of his car  which ran 
into a ditch, resulting in  the death of inkstate, and negligence on the 
part  of the other in  parking the truck on the  highway a t  nightitime 
without flares o r  other warning devices, and the demurrer of the owner 
and driver of the truck on t h e  ground that allegations of the complain~t 
disclose that  'the negligence of the driver of the car was the sole prmi-  
mate cause of intmtate's death, was properly overruled. 

6. W l  22a- 
On motion to nonsuit the m ~ d e n c e  is to be taken in )the light most 

favorable to  plaintiff giving him the benefit of d l  reasonable inferences 
of fact. 

6. Aatomobiles Q 4- Evidence of concurring negl igewe of defendant* 
held sufficient to be submitted to the jnry. 

Evidence tending to show that  intestate was a passenger in a n  auto- 
mobile, $hat the driver of the car was driving without glasses when his 
driver's license required him to wear glasses and  that,  upon passing 
the crest of the hill he m w  a red light ahead of him in his lane of 
travel but thought i t  was on a vehicle rounding a curve some distance a- 
way, tha t  he was  blinded by the lights of a n  oncoming ear  which the drir- 
er refwed to dim, did not see a truck parked on the hard surface until 
he was too close to i t  to  avoid striking it, that  the right front of his car  
struck the left rear of the truck a s  he swemed his car  to the l& to 
avoid the truck, that the car went into a ditch causing the death of 
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,his passenger, and that the driver of the truck had left it parked on 
the highway without flares and that ~&e rear ldght of the truck failed 
to meet the requirements of statute, i e  hew 8uBicient to be subdtted 
to the jury on the issue of concurrent negligence of defendants. 

HIWINS, J., took no part in the consideraltion or decision of this c w .  

APPEAL by defendanb Newton Blair Dulin, Jr., and Newton Blair 
Dulin, Sr., from McLean, J., a t  February 1959 Civil Terni, of GASTON. 

Civil action to recover for alleged wrongful death of Jack Arm- 
strong, intestate of plaintiff. 

It ie not controverted that  on Friday, 10 August 1956, a t  9:30 P. 
M., Jack A m t r o n g ,  the ijntestate of plaintiff, was riding as a paa- 
m g e r  in 1946 Chevrolet sedan owned and opevated by defendant 
Alonzo Adams in a southerly direction on Forbes Road,, south of the 
city of Gasbo?lia, when it, the said automobile, ran into and collided 
with the left rear portion of the 1951 GMC truck owned by defend- 
ant Newton Blair Dulin, Sr., being driven by his agent and employee 
Newton Blair Dulin, Jr., within the scope of hiE, employment, as a 
result of which said intestate sustained fatal injuries. 

Plainitiff alleges in his complaint substantidly the following: That 
the said truck had been parked and unattended on the main paved 
p d i m  of said highway, headed in a southerly direction without lights, 
reflectors or other nw-ning devices to warn khc defendant Alonzo 
Adams and others using the said highway; and that as said Adams 
was proceeding on his own or  righk side of said road in a southerly 
direotion ah a speed of isixty miles per hour, an excessive nate of speed, 
in violation of law, his automobile collided with khe left rear portion 
of said truok, and, in an effort to avoid striking said unlighted truck 
and an oncoming northbound automobile, he lswarved to his automo- 
bile's left across said highway land into s ditch, violently crushing 
and killing said Jack Armstrong; that a t  the time of said collision the 
defendants were succesdvely, jointly and concurrently negligent in 
proximately caulsing the injuries (lto) and death of Jaok Armstrong 
in ,the following manner: 

(1) That  the defendant, Aloneo Adams ca) wa*s driving his said 
1946 Chevrolet sedan a t  a careless, reckless and unl~awful rate of 
speed in viohation of the laws of the State of North Carolina, in 8uc.h 
cases made and provided,; (b) " " without due caution and circum- 
spection and in such :I manner as to endanger the lives of persons 
riding in said automobile and (c) was driving said automobile with- 
out glaisses when his driver's license required that he wear glassas a t  
:dl times while operating n motor vehicle, in violation of the general 
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statutes of the State of North Carolina; and (d) wais negligent in 
other aspects not herein fully set forth in detail. 

(2) (a)  That  the defendant, Newton Blair Dulin, Jr., while in the 
course of his employment as agent (of Newton Blair, Sr., had parked 
the truck of the defendant, Newton Blair Dulin, Sr., on the main paved 
traveled portion of said highway in the night time in violation of the 
laws of the State of North Carolina. 

(b) Th~at  said 1951 GMC truck parked upon said main traveled 
plttion of said highway was * without lights, flares or other warn- 
ing devices in violation of the laws of the State of North Carolina. 
in such cases made and provided. 

(3) (a) That  the gross negligence of defcndlanlts Dulin set in se- 
quence a chain of events which concurrently with the negligence of 
defendant Adams resulted in the collision of the automobile of A d a m  
and the truck of the defendants Dulin, and as a result of the wncur- 
rent negligence of the defendantjs, plaintiff's intestate was seriously 
and fatally injured as aforasaid, and (b) that  the proximate clause of 
tihe fatal injuries and death of said Jack Arntstrong was the concur- 
rent negligence of the defendants herein named as herein set forth 
and constitute the efficient cauee of the injuries and death of plain- 
tiff's intestate. 

Defendants Dulin answering the complaint of plaintiff, deny in mn- 
terial a.plpect*s the allegations of the complaint and (1) for further 
answer and defense aver, upon information and belief, among other 
things, that  intestate of plaintiff and defendant were on a joint enter- 
prise or mission for the common benefit or pleasure of all riding in 
the A d m s  automobile, and would be barred by the negligence of the 
driver; (2) and that  plaintiff's intestate was guilty of rontributnry 
negligence in that  he knowingly land willingly consented to ride and 
voluntarily rode with a negligent and incompetent driver without pro- 
t e s t  all of which is pleaded in bar of any recovery herein. 

And for a further answer, defense and counterclaim to plaintiff's 
complain* the defendants Dulin aver that if the dedh  of plaintiff's 
intestate was caused by any negligence of these defendants, as al- 
leged in the complaint, they aver (1) that the negligence of Alonzo 
Adams was a proximate cause of such death in manner set forth in 
detail; and (2) that any negligence of these answering defendante 
was insulated by the negligence of Alonzo Adams * * * in manner set 
forth. 

U p m  the trial in Superior Court plainkiff offered testimony of sev- 
eral witnesses. 

Webb Armstrong testified in pertinent part: "' * * the deceased, 



N. C.] FALL TER.M, 1959. 543 

Jack Armstrong, was near 14 years * * * on August 10, 1956, the date 
of his death * * *" 

Elinabeth Barnett Glenn testified: "I am 21 years of age. On the 
night of August 10, 1956, I was riding in the automobile of Alonzo 
Adams, and I was sitting on the front seat between Alonzo Adams, 
who was driving, and Jack Armstrong, who was sitting on the out- 
side. Henry Floyd, Elizabeth Patton and Leonard Patton mere in t,lie 
back seat of this automobile. We were involved in an automobile ac- 
oident that night. We all left home, and we came around, * * the 
road corning towards over on Ymk Highway, and before we got there, 
i t  was a truok parked in the highway, and * * * i t  wmn't any lights 
on the back of it. I't was a little after nine o'clock, and the night was 
dark. I dio not know the exact speed we were m~aking immediately 
before we hit the truck, but the last time I could remember and I 
looked a t  the speedometer Alonzo Adams was driving about forty 
milas per hour * * *." And in answer to question as to how fast he 
was going just immediately before the accident happened, she re- 
plied "My opinion would be still going the same speed-forty miles 
an hour * * I was looking straight lahead down ithe road prior to 
the accident. I did not see any light on this eide of the road immediate- 
ly in front of the automobile of Alonzo Adams, except the headlights 
of an oncoming oar. I did not see any tail lights or obstructions in 
the road immediately in front of the car I was riding in. We were 
almost on the truck when I first saw it, and I said, ' look out, it's a 
truck,' * * Alonzo Adams pulled out t o  his left Ito go around the 
truck. The rear left side of the truck hit the right front side of thr 
car in which I was riding; but i t  struck faltther from me. I don't re- 
member what happened after we hit the truck as I was knocked un- 
conscious * * The road we were traveling on was a straight road 
with just a tiny rise in i t  * The truck was squarely in the middle 
of our lane when I first lsaw it, and i t  was moving. However, i t  wasn't 
moving fast * i t  looked like i t  was moving to me *." 

And on cross-examination the witness continued: " * * We were 
going to Filbert, South Carolina, to visit some friends on that  night. 
Alonzo Adams was not wearing his glasses on the night in question. 
I did not know he could not drive except with glasses * prior to 
tihe accident I asked him how fast he wm driving, and I looked a t  
the speedometer and said to Alonm loDon% drive any faster' and he 
said 'All right' (When I first (saw the truck i t  was moving. I 
never saw i t  parked in the road as i t  was moving, but not fa& It 
was quite a large truck. To my knowledge, i t  was nothing wrong with 
the lights on the oar of Alonzo Adams. You could see ahead clearly, 
see a hundred yards ahend * * * . I t  was a big * truck * * mov- 
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ing dowly on i b  right-hand side of the road * * * but I didn't see the 
truck until I was right on i t  ss i t  was dark * real dark, and 
didn't have any lights * * * There was no r e w n  why I couldn't have 
Seen the truck * * *." 

The witness indicated lthe distance as 16 feet she wlas from the 
truck when she fir& saw it. '' * * * I didl holler a t  him (Alonm) vhen 
I first observed the truck, to watch out, and at ithat time he turned 
to the left. Prior to the time thah I hollered * * * Alonzo Adams was 
driving straight down the road on the same side tlhat the truck was 
driving * ." 

Then on re-direct examinahion the witness continued: "Immediately 
before the accident we met the headlights of another car coming. The 
oncoming headolights were very bright, and they blinded me myself- 
tihe glare." And to  the question "And is that  lthe reason you didn't 
see the truck?" she replied: "Yes, I mean that's the reason I hollered 
a t  him righlt then, because the car was coming, and I assumed that 
he, you know, had already iseen the truck." And continuing the wit- 
ness Mif ied :  "It was a good distance from the top of hhe rise in the 
road to where the truck was * ." (agreed that the diatance would 
be) "about 150 to 200 feet." Then on re-cross-examinationl the wit- 
ness continued: "We m s n ' t  on the truck when we saw the lighk of 
the vehic1.e ooming in the opposite directtion. We were, I would say, 
about five feet froin i t  * * When I observed rthe real bright light+. 
of the car coming * * I hadn't noticed the bright lights of the oar 
as I wasn't paying direct attention to it." And on redirect examination 
the witness concluded her testimony by saying: "The car we were 
meeting to my knowledge did not pass by us before we hit the truck. It. 
was coming toward US, and the lights were * real bright, and n 
man pulled off the road." 

The witness Leonard Patton testified: "* ' On Augwt 10, 1956. 
I wm riding in the oar with Alonzo Adams and hhese other folk* 

* * *  In my opinion the car * * was being driven a t  about 40 to 45 
miles per hour. It w w  a clear night land fair. The lighte on Alonzo 
A d a d  car were all right * The road a t  the point of the collision 
is a kind of grade in lthe road * la rise in the road back towar& 
Gastonia. When I seen the truck, we Wafs right up on it. I didn't see 
my lights on the rear of the truck. It was standing still when I seen 
i t * * *  we mere meeting another coming towards Gastonia before the 
wreck. It passed us !before the collision. We was right up on the truck 
when the car going north passed us the car in which I was rid- 
ing * * * stopped on down below the truck a piece * * From the 
point of impact to the telephone pole across the road is about fifty 
feet * the truck " * * one of the &ke body tmcks * one that 
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you can bake the side planks off and1 put them back on. You can 
make a flat out of ilt * * I did not see any lights on the h c k . "  

Then on cross-examination the witness testified: "On the night of 
the accident * * * he was making around 40 to 45 miles * * *. I would 
say you could see ahead about 75 yards * * * When I first saw the 
truck, we were about 30 feet or something from the truck. When I 
seen it, i t  was sitting &ill, not even moving * " * I didn't see anybody 
in the truck until after the wreck. The highway is straight * * * . 
Well, I think what made Alonzo Adams run into the truck, I mean 
i t  was another car coming too. We was right up on the truck when we 
eaw the other car coming * * * When we were about 25 feet from 
tihe truck." Then on re-dire& examination 6he witnesa continued!: 
"From the point of impact to t-hc crwt of the hill " * " I believe it 
would be about 28 steps * * * " 

The witness M. J. Preslar tktified: "I am with the State Highway 
P a t ~ o l  * * On the night of August 10, 1956, I investigated a n  auto- 
mobile accident involving the truck of Blair Dulin, Sr., driven by Blair 
Ddm, Jr., aad a vehicle operated by Alonzo A d a m  on the Forbas 
Road. I arrived there about 15 minutes till ten o'clock * * * I found 
certain dirt and debris on the highway * * * I always put that  road 
as running east and west * * a secondary road * * * but maintained 
by the State * * ." Witness idenbified a photograiph indioating the 
roadway where the accident occurred- which show8 the high bank 
which goes up from the road to the pard of the house a c r w  the road, 
and says: "In my opinion the bank is 12 or 15 feet high above the 
paved pontion of the highu-ay * * Wllen I arrived a t  the scene of 
the accident, Dulin, Jr., and Alonzo Adams were there * * * I 
talked to Mr. Dulin, Jr., a t  the scene. He told me that he had 
left his sister-in-law's ~esidence, which is the one you have got down 
there on the photograph on the shoulder of the highway. This ia the 
residence across the road from where the accident occurred. He said 
he had been there to the house with his truck and come out of t-he 
driveway, which is a little east of the highway, and, he was traveling 
west on Forbes Road. It is not a straight driveway. * * * he had ltft  
the residence. * * * On the back of the truck was a signal light- abuut 
a four-inch light on the chamis of the truck. The truck was a regular 
width truck, 96 inches wide * * * and the light was * * * appro~imat~e- 
ly four feet fro111 ithe end of t h  bed * ' * under the bed of the chas- 
sis * * The light was burning when I got there." Then over ob- 
jection and exceptions by defendant these questions were wked, :tnd 
answer is indicated: 

"Q. What did he &ate then a$s (to how the accident occurred? 
"A. He said itahat he had parked tohe truck in thc highway in front, 
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of this residence of his sister-in-law and was up in the yard tak ing  
to &em, and he saw the headlights of a car coming, the beam of the 
l i gh t  caming over the hill crest, and he went for his truck, and the 
callision happened. 
"Q. Did he say he ran for his truck? 
"A. That's what lie said in the Oity Court. Now, this didn't come 

ouIt a t  the scene of the accident that night. 
"Q. Now, did he say whether or not he had reached hi?: truck by 

the time the collision occurred? 
"A. H e  said he had reached his truck, yes sir; he wa*s in his truck. 
"Q. Did he say whether or not he wab moving or not at that time? 
"A. H e  said that  he saw t8he headlights of the truck of a oar 

coming over the hill crest, and he made a run for his truck and got in 
his truck, but the truck had never got to move." 

And ithe witnew continued: "I talked to  Alonzo A d a m  at the scene 
of +he wreck. He said he was traveling west on Forbes Road going 
to what is known on South * * 321 South, a s  Ralph's barn, land he 
saw this one light on this truck. He said he saw the light, and a car 
w a  meeting him. He said + * * when the car met him, he istruck the 
truck trying to mies both of them * I measured a little over 300 
feet from the top of the hill to the point of impact. I found the car 
of Alonzo Adsrns at  the foot of the hill, some 390 feet from the truck. 
The only indication I lsaw of (any black marks or brakes being ap- 
plied is when the car swerved to the left and swerved back to the 
right, in a circular motion to the right, and there wa a skid mark 
there. Where i t  went off the left slioulder and it ctame back up on the 
highway, there was a black mark there, but no brake marh. I could 
not see any brake marks at. all; i t  looked like a skid mark. Alonzo 
A d a m  said he wasn't even under the steering wheel. He said * 
he didn't  apply any brakes at all; that  his car went down there by 
itselif. H e  said the impaot throwed him around Ithere, and he didn't 
know exactly what happened * * * The truck was not where the drive- 
way was, but was considerably south or  west of the driveway. I found 
the h c k  in a ditch, and traveling west it would hlave been in the 
righthand ditch. The rear light was burning when I came up to the 
accident, and I believe that  the front lights were still left on too 

* The road is atraight where the accident happened * * ." 
Plaintiff also introduaed ,as a witness the clefendant. Alonzo Adam,  

who testified sub&antilally as follows: " * On rthe night of August 
10,1956, I was driving my automobile on the Forbes Road * * * When 
we topped that hill prior t.o the wreck, I seen a light * " * on the 
truck, but I thought it was going around the curve, which * is 
nbout 601) feet on rlom below back down to  your right There was a 
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car meeting me, and the car wouldn't dim its l i g h .  At the time the 
car passed that's when I hit the tiuck. When I fir& saw the truck I 
was hitting i t  then, and the truck was standing still. I was about 600 
to 700 feet from the truck when I first saw the small light * * * I 
was going bctwwn 25 and 30 miles an hour immediartely prior to the 
accident." 

-4nd in rwnonee to cluest.ion as to what he heard defendant Dulin, 
Jr., say a t  ~ i t p  ~ourt,-tihe witness dated:  "Well, I heard him say l~ 
was standing in the yard and he heard a car coining and he ran to 
the truck and he aaid he wasn't for sure whether he pulled off or not." 

Then on cross-examination t.he witness Alonzo Adams continued: 
t i  c * * I have not filed any (answer denying the allegations of the 

complaint. * * * When I first saw the light on the back of the truck 
* * when I topped the hill. I did nat see the lighrt all1 the time while 
I was traveling toward the truck. I took my eyes off the light sts the 
car just killed that  little red light * * * I was blinded by the lighk of 
the approaching car when i t  got close enough to  me * * I noticed 
a t  the time the car passed I was on the truck. I was blinded before I 
was on the truck because I kept trying to get the man to dim his 
lighta. I (lid not dtwea~se my speed,, although I had seen the light of 
the truck some 600 to 700 feet away. When I saw the light on the 
truck the car was coming then I was first blinded just close as 
the oar come to me. His lights were hitting my eyes. I don't know 
how far I traveled while I was blinded. I traveled approximately 35 
to 40 feet while blinded, in my opinion. I wais something like 40 or 
50 feet from the truck when I was first blinded * I knew there 
was a vehicle out in the road. At least I thought, i t  was. The curve 
that I am talking &bout is about a mile down the hill from where 
the truck actually wlas on that night. It is probably not that  far. * * * 
There were conditions placedr on my license restricting me to drive 
with glasses on. On that  night I was driving without glasses * ." 

And the witness continued: " * The lights on the car were in 
good shape that  night * * * I saw the truck about 600 or 700 feet 
away * * I did not apply my brakes and did not have time to at- 
tempt to apply them. * * * I recall making a statement to Sttate High- 
map Patrolnian Preelar about the accident * * * I told him I s a x  
the light of the  truck * * * I could s{>e a good distlance with my !lead- 
lights on that  n i g h t  probably 800 to 900 feet straight ahead. I could 
see that far clearly. Visibility was good that  night." 

Then in response to this question "How do you account for the 
fact. then with what you told me that you didn't see that truck until 
you were within thirty feet from it?", the witness replied: "I aaid I 
didn't know whether i t  was a oar or truck, but I saw the light." 
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Then defendant8 Ih l in ,  reserving exception to tlic denial of their 
motion for judgn~ent as of nonsuit, offered testimony of several wit- 
n w e s  including Newton Blair Dulin, Jr., who testified in pertinent 
part as follows: " * * I left my truck parked in the road with motor 
running and light6 on i t  * " * When I went back to the truck I knew 
there was something coining for I wuld see the gleam of the head- 
lights shining on the sky * * * 'I got in the truck, let the brake off, 
and started eon. I had a rear view mirror on my truck and I could see 
the oar coining up on me in the mirror. After I got &artad just a 
little  way^, I met a oar * * and just as the car got by me the car 
of Alonzo Adam8 hit me in the rear. At  +he time of the accident I 
had " * one big red light an the back * burning * my left* 
rear corner and t.he right side of tlhe oar were involved in the accident,. 
I was in motion a t  the time. 

"Where I stopped my vehicle there were only very small shoulders. 
I say a couple of fwt. I maybe hlad one tire off on the shoulder." 

And the witness, in response to  this question, "I will ask you now 
if you had the 1ight.s required by the E h t e  of North Carolina on the 
tnlck?", responded: "I don't t5hink I did. The patrolman said I didn't. 
I took his word for it, * * ." 

The ease wns submitted ko the jury upon these issues which the 
J ary answered a2s indicated. 

"I. Was the plaintiff's intestate injured land killed by the negligence 
of the defendant, Alonzo .4dams, as alleged in the complaint? Answer: 
Yes. 

"2. Was the plnintiffk intestate injured and killed by the negli- 
gence of Newton Blair Dulin, Jr., and Newton Blair Dulin, Sr., as 
alleged in the complaint,? Answer: Yes. 

"3. What dam~age~,  i f  m y ,  is the plaintiff ent-ikled to recover? 
Answer: $10,000.00. " 

And from judgment in accordance therewith against defendants 
jointly and severally, defendants Dulin except nnd appeal to Sn- 
premc Court and a 4 g n  error. 

Oscar F .  Mason, Jr.. T'erne E. S h i w  for  pltrintiff, nppellec. 
Garland & Garlnnrl for dcfe?zdnnts Dulin, nppellnnts. 

WINBOHNE, C. J. Of t.li(l twenty-sewn assignments of ermr shown 
in the record on this appeal, defendants Dulin, appellants, bring for- 
ward in their brief fourteen,- the others, in accordance with provi- 
sions of Rule 28 of the R u l e  of Practice in the Supreme Court, 221 
N.C. 544 a t  page 562, are taken as abandoned by appellants. 

The first nssignment, of error prcscnterl 1)y appellants is hmed upon 



exception to the action of the trial judge in declining to sustain their 
demurrer ore t e r n .  

The record shows the ground assigned for the demurrer is that the 
complaint does not state a aause of action against them, the defendants 
Dulin, in that it appears from the face of the wmplaint that the sole, 
proximtate cause of the motor vehicle collision in question wae the 
negligence of the driver of the automobile in which plaintiff's intas- 
tate was riding, and that even if defendants Dulin were guilty of any 
act of negligence, the same was insulated and rendered inoperative 
by the negligence of the defendant Alonzo Ad,ams, driver of the car 
in which plaintiff's intestate was riding. 

In this connection, "The ofice of demurrer is to tast the sufficiency 
of a pleading, admitking, for the purpose, the truth of the allegations 
of the ftacts contained therein, and ordinarily relevant inferences of 
faot, necessarily deducilble therefrom, are also admitted." 

But the principle does not extend to (admission of conclusiom or 
inferences of law. Ballinger v. Thomas, 195 N.C. 517, 142 S.E. 761. 
See also Buchamn v. Smawley, 246 N.C. 592, 99 S.E. 2d 787, and 
oahses cited. 

Indeed i t  is provided by &itstube, G.S. 1-151, that "in the construc- 
tion of a pleading for the purpose of determining its effect its mallega- 
tions ehall be lilberally construed with a v i m  to aubstanti~al jjusice 
between Dhe parties." And the decision of this Court interpreting and 
applying the provisions of this statute require that every reasonable 
intendment must be in favor of the pleader. The pleading must be 
fatally defective before i t  will be rejected   IS insufficient. See Ins.  Co. 
v.  McCraw, 215 N.C. 105, 1 S.E. 2d 369, and oases there cited; also 
Lewis v. Lee, 246 N.C. 68, 97 S.E. 2d 469, and Belchanan v. Smawley, 
supra. 

Applying these principled to the facts alleged in the complaint, ad- 
mitted for the purpose, to be true, it may not be held that the allega- 
tions are so fatally defective as not to  allege concurring negligence. 
Gompare Riddle v. Artis, 243 N.C. 668, 91 S.E. 2dt 894. Hence the rul- 
ing of the trial court in this respect was proper. Decisiom cited and 
relied upon by defendants Dulin have been duly considered and found 
readily distinguishable in factual situations. 

Appellants also assign a3 error the denial of their motions for judg- 
~nent  as of nonsuit a t  the close of all the evidence. In  thk respect the 
evidence offered is to be t'zken in the light most favorable to plaintiff, 
giving to him the benofit of reasonable inferences of fact. When so 
taken the evidence offered upon the t,rjnl in Superior Court is of suf- 
ficient probative vrllue to take the case to the jury and t o  support 
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the verdiot rendered on which judgment from which appeal is taken 
is based. 

Other msignments of error, properly presented, have been given 
due consideration, and error for which a new trial should be granted - 

not made to appear. 
No cryor. 

HIGOINS. , I . ,  took no part in the consideration or decision of this mqe.  

STATE T. FLOYD GILAVDS AND DalWREST SNIPES. 

(Filed 14 January, 1980.) 

orimtnal Law s 173- 
The Po& Conviction Hearing Act may not be used a s  a substitute 

for  appeal but its purpose is to provide procedure under which a peti- 
tioner may initiate a n  inquiry a s  to whether there wae a substmtial 
h i a l  of his coaFvtltutiom1 rights in the original oriminal aotion in 
which he was convicted and whether a different result would likely 
ensue had he not been denied such rights, the burden of showing the 
affirmative of both these propositions being upon petitioner. 

The  findings of fact of the t r ia l  court in a post conviction hearing a re  
binding upon petitioner if they a r e  supported by evidence. 

Upon review by certiorari of the judgment entered preceedinge upon 
the Post Conviction Hearing Act, the Supreme Court is not limited 
t o  the facts found by the +rial judge but may consider as well undis- 
puted facts disclosed by the midence. 

Constitntional Law 8 31- 
A defendanlt's right of confrontation includes the right )to a fair  oppor- 

tunity to confront the accusers and witnesses W t h  other testimony, which 
embraces t h e  right )to a n  opportunity 'to have his witnesses in court, to 
examine (them in  his behalf, and t o  prepare and present his defense, 
which right of confrontahion must be afforded not only in form but in 
substance. Constitution of N. C., Art. I, sec. 11. 

Indictment and Warrant § 1: Criminal Law 173- 
While a preliminary hearing is not a n  a s e u t i a l  prerequisite to a 

finding of an indictment and while t h e  failure to  observe the  provisions 
of G.S. 1546 and G!S. 1647 in regard to preliminary hearings, allow- 
ance of bail, informing the person arrested of the exact charge against 
him and permitting him to communicate with counsd and f*nds, may 
not under all  circumstances result in a denial of conwtitultional nights, 
the  failure to follow ,the provisions of oftlie s h t u t e s  must be given great 
weight in a hearing under the  Post Conviction Hearing Act. 



N. C.] FALL TERM, 1959. 551 

6. C&nstitutional Law g 31: Criminal Law 8 17- Findings and un- 
controverted facts held to  disclose a deprivation of petitioners' con- 
stitutional right of confrontation. 

FindSngs and the uncomtmverted evidence in .a hearing under the 
Post Conviction Hearing Act disclosing that petitioners were arrest- 
ed on a Sunday, that they were taken into custody for investiga- 
tbn ,  that no wamamts were issued, no greYiminary baaring held and no 
bail flxed, that the wife of one of them was refused the right to see 
hku on Monday and was told to return a t  visiting hours on Wednes- 
day, that petitioners had requested oppontunity to use the telephone 
but w, such opportunity had been afforded, that they were not in- 
formed of the exact nature of the mime agaimt them or as to the 
time of trial until they were brought into court on the following Th.9. 
day and the ind'ictment read b them, and that the c i ~ u ~ t a n c e s  
were such that petitioners and their fam+lies were justified in think- 
ing up to that time that the matter was under preliminary investi- 
gation, is held to disclose a denial of petitioners' constitutional right 
of confrontation and a fair opportunity to prepare and present their 
deiensas, s i m  up until the t h e  of trial petitioners and their families 
might well have thought lthat there was no urgency in obtaining wit- 
nesses in their behalf and employing counsel, and order dimnissing 
the petition in the post conqiction hearing must he reremed and the 
judgments in 6he original trial vacated. 

CERTIORARI to review order of McKinnon. J.. June 1959 Criminal 
Term, of ALAMANCE. 

Petitioners, DeForest Sni,pes and Floyd Gritves, were jointly in- 
dicted and tried on charge of robbery with firearms (G.S. 14-87) at 
the December 1958 term of Alamance County, Hobgood, J., presiding. 
They entered pleas of not guilty. The prosecuting witness, R.  A. Mc- 
Cauley, was the only witness for the State. The accused were not 
represented by counsel and offered no evidence. They were convicted 
and sentenced by the court, each of them, to "be confined to State 
Prison for not less than 15 yeam, nor more than 25 years." There wai 
no appeal. 

In  May 1959 Snipes and Graves filed petitions for hearing under 
the North Carolina Post Conviction Hearing -4ct. G.S. 15-21 7 ,  et seq..  
for review of the constitutionality of their criminal trial. 

The petitions alleged in substance the following: Petitioners were 
arrested and imprisoned without being afforded the right and oppor- 
tunity to advise with and \be represented by counsel. They were placed 
in separate cells, could not confer with each other and were not. per- 
mitted to communicate with friends and relatives. No war.~w& were 
issued, petitioners were not given a preliminary hearing, no bail wa? 
set and no opportunity given to make bail. When petitioners were 
taken to the courthouse for trial they had no notice they were to be 
tried a t  that time and supposed they were to be given preliminary 



hearing. They were not advised of the charges against them until thc 
trial began. There were witnesses who would have given evidence 
establishing an alibi for both of them, but no opportunity was affordedl 
for summonsing them. The trial was held in great haste. Petitioners 
were arrwted Sunday night, indicted the following Tuesday morning, 
tried Tuesday afternoon and sentenced Wednesday morning. The 
court was advised by them that they had not been given opportunity 
to  communicate with relatives and friends or employ counsel, but the 
trial proceeded notwithstanding. Petitioners are innocent and were 
at their respective homes when the alleged clime WM committed and 
they request a new trial. 

The Solicitor filed answer and denied the mnterial allegations of 
the petition. 

The hearing upon the petitions was had before McKinnon, J., a t  
the June 1959 term. Graves wlas represented by counsel of his own 
choice and a t  his own expense. Prior to the hearing the court appoint- 
ed cuunsel for Snipes. Evidence was offered by petitioners and thc 
State. The Judge found facts and made his conclusions of law. 

The findings of fact are paraphrased as follows: (1) Petitioners 
were arrested #at 8:00 o'clock p.m. Sunday, 30 November 1958, taken 
to the home of prosecuting witness, identified by him as the persons 
who robbed him a t  6:00 o'clock p. m. on the same day, and placed 
immediately thereafter in jail. (2) Petit>ioneru, (both before and aftcr 
being placed in jail, mere informed by the arresting officer of the 
charge against them but no warilants were issued; when they asked 
concerning bail they were told by the au~esting officer that  i t  would 
probably be set a t  $5000.00 and %hey thereafter made no request to 
be allowed bail. (3) Petitioners were placed in sqa ra t e  cells, about 
18 feet apart, and could not aonfer privat.ely but made no requast to 
be permitted to do so; a t  1 1 : O O  o'clock a, 111. on Tuesday, 2 Decembw 
1958, they were placed in tlw same cell for the purpose of taking baths 
and remained togethcr until takcn to  trial that  afternoon. (4) They 
were not deliberately separated to prevent them from conferring but 
because of lack of acrommodations a t  that time. (5) There is no evi- 
dence that  they had a common defense or reason to confer with each 
other. (6) Petitioners were arrested in the presencc of their families 
and relatives who knew thc charges against. tlwm: Graves was per- 
mitted t~ make a telephone call Tuesdlay aftelmoon. (7) Petitioners 
did not request the arresting officer, jailer or any other officer for per- 
mission to communicate by telephone or otherwhe with relatives, 
friends or attorneys, though they had opportunity to make such re- 
quest; they did make such requests of a "trusty" or "run boy" who 
workrd in the jail but no permission was  granted (8) Neither peti- 
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t imer asked that witnesses be subpoenaed or contacted. (9) No officer 
inquired of petitioners if they desired to use the telephone or have 
witnessee subpoenaed. (10) There was no deliberate denial of the 
right to communioate with friends and relatives or have witnesses sub- 
poenaed. (11) The grand jury returned the bill of indictment on the 
fimt or second of December; the trial was held on the afternoon of 
December 2d and charges were then read to petitioners and each 
entered a plea of not guilty; they did not request counsel, contin- 
uance, or witnesses; they did not testify; the trial was concluded 
December 3rd. (12) Snipes and Graves are 25 and 35 years of age 
respectively; each of them reached the seventh grade in school; each 
of them had been in jail a num'ber of times before and Snipes had 
previously been charged with felonies; both of them "were familiar 
with procedures of arrest and jail and of the ~our t s .~ '  (13) "That 
petitioners deny their guilt of the offenses charged and allege that 
they have witnesses whose testimony would tend to show their in- 
nocence; that Floyd Graves is now represented by counsel employed 
by his relatives and alleges that  he could have employed counsel nr 
the time of trial; that DeForest Snipes is not now able to employ 
oounlsel and coumel for the purpose of his petition has been sppoint- 
ed by the Court." 

The m t  made the following co~clusions of law: 
"1. That neither petitioner has shown a substantial denial 01 any 

rights under the Constitution of the United Stntes or of the Ptate of 
North Carolina in the proceeding resulting in his conviction. 

"2. That each petitioner i.s lawfully confined, to the State's prison 
pursuant t o  the final judgment of the Superior Court for Alamance 
County rendered a t  December 1958 Criminal Term." 

The court dismissed the petition and remanded petitiotwr; to cub- 
tody. 

Petitioners applied to thic Court for writ of rertiornri and the writ 
was duly issued. 

Attorney G?-ral Seawell and Assistant ilttorney General: Kmton 
for the State. 

W .  G. Pearson, I I ,  and George I,. Bumpass for Petifioner Floyd 
Graves. 

Spencer B. Ennis for Petitioner DeForesf rSnipes. 

MOORE, J. Petitioners maintain that  in their arrest, in~prisonrrient 
:md trial a t  the December 1958 term of Alamance County they were 
denied certain fundamental rights socured to them by Article I, sec- 
tions 11 and 17 of the Constitution of North Carolina and as a con- 
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sequence they have been deprived of their liberties without due pro- 
of law. 

Petitioners invoked the North Carolina Post Convicltion Hearing 
Act, Chapter 15, Article 22, General Statutes of North Carolina, 
sections 15-217 et seq. This Act is not a substitute for appeal. Ac- 
cused had unqualified right t o  appeal. G.S. 15-180. The Act affonds 
an  opportunity to inquire into the oonstitutional integrity of a peti- 
t ionert conviction. State v. Cruse, 238 N.C. 53, 58, 76 S.E. 2d 320. 
The inqui~y is whether there was a substantial denial of the consti- 
tutional rights of petitioners in Ohe original criminal action in which 
they were convicted and whether a different result would likely have 
e m e d  had petitioners not been denied such rights. State v. Hack- 
ney, 240 N.C. 230, 237, 81 S.E. 2d 778; Miller v. State, 237 N.C. 
29, 51, 74 S.E. 2d 513. The petitioners have the burden of showing 
the a lknat ive  of these propositions. State v. Hackney, supra, a t  
page 237. 

The findings of fact of the Judge in a Post Conviction hearing 
are binding upon the petitioner if they are supported by evidence. 
Miller v. State, supra, a t  page 43. In  the instant case the facts a-s 
found by the Judge are supported by evidence. But there are cer- 
tain signifisant undisputed facts, not included in the Judge's find- 
ings, which we take to be true and consider in connection with the 
fact8 found. State v. Hackney, supra, a t  page 234. 

The arresting officer testified that  he informed Snipes' family a t  
the time of the arrest that he was investigating a robbery and told 
Graves' wife, "I am taking him off and if he wasn't charged with 
anything I would bring him back." The officer also testified that 
as soon as petitioners were identified by the prosecuting witness they 
were plaoed in jail, no warrant was issued and bail was not fixed, 
that petitioners inquired about bail and he told them i t  would be 
about $5000.00 and thereafter neither of them asked that bail be 
fixed. H e  testified further that  he advised petitioners of the chaxges 
against them and booked them for "robbery and msault." On Mon- 
day he interrogated Graves with the purpose of implicating a third 
party. He also stated that  prosecuting witness, a t  his request, oame 
to trhe jail Tuesday morning and looked a t  petitioners in a line-up. 

R. A. McCauley, the prosecuting witness, testified that  he went 
to the jail Tuesday morning about 10:OO o'clock and saw petitioners 
in a line-up. He stated: "I juet wanted to see them again. I ask- 
ed when the trial would be and they said they didn't know. . . . I didn't 
know when the trial would be." H e  further stated that  petitioners 
were in separate cells when he went to the jail and that he testified 
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before the grand jury about 11 :OO or 11:30 after he had been to 
the jail. 

Lou Pearl Gravea, wife of petitioner Graves, testified that after 
her husband did not return home Sunday night she went to the jail 
Monday morning and inquired of him and asked to be permitted to 
see him, that she talked to Mr. Hensley, the jailer, that Mr. Hens- 
ley told her that Graves was charged with "attempted highway rob- 
bery and assault with a deadly weapon" and that his bond would 
probably be $10,000.00, that  Wednesday was visiting day and she 
could see him on that  day between 2:00 and 4:00 p. m. She stated 
that she phoned the jail on Tuesday and Wednesday and on Wed- 
nesday was told that  her husband had already been tried. She testi- 
fied she oould have arranged bond if i t  had been fixed and could have 
employed an attorney but did not employ a lawyer immediately 
for she thought "they would sooner or later give him bond." Mr. 
Hensley, when asked about her visit to the jail, stated: "I don't re- 
call it." H e  was then asked: "But you don't deny it?" He answer- 
ed: "No." He stated that  the visiting hours a t  that  time were from 
2:00 t o  4:00 o'clock on Sundays and Wednesdayw, but persons hav- 
ing business with prisoners could see them on other days. 

Graves' sister-in-law worked for Sheriff Cole. The Sheriff testi- 
fied that  he did not tell her Graves was in jail until Tuesday when 
she made inquiry, stating she had heard that he was in jail the night 
before. 

Both petitioners testified that when they were taksr~ from the jail 
Tuesday afternoon and carried to the courtroom they thought they 
were to  be given a preliminary hearing until the Solicitor read the bill 
of indictment and asked them to plead. There is no evidence that 
anyone told the petitioners or any members of their fanlilias before 
the trial when the trial was to  be or that  there would be a trial at 
the term then in progress. There is nothing to indicate that the 
officers or the prosecuting witness knew when the trial was to be. 

While the jailer was testifying the following exchange t,ook place 
between him and the Solicitor: 
"Q. I will mk you if i t  isn't customary every term of court to 

try every person who is in jail if possible? 
"A. Yes. 
"Q. And you are worrying me from Monday morning until Fri- 

day to get these people out of jail and fhat is what I do? 
"A. Yes. 
"Q. That  hlas been the pact ice ever since you have been here and 

I have been here? 
"-4 Yes, that has been the practice, and i t  has been appreciated." 
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Snipes testified: "I told the Judge I didn't know what I was being 
tried for, no warrant was read t o  me, and he said they didn't have 
to wrve no warrant, that  they were trying me under a bill of indict- 
ment." A t  the hearing before Judge McKinnon each of the petition- 
ers named witnesses who would have testified in their behalf and given 
evidence tending to prove al ibi .  Snipes testified that  he had wanted! to 
call his boss to get bail for him. Graves testified tha t  he told the 
officer he was a t  home when the alleged crime was committed. He 
also slated that  at the trial "I told hhem I did not have a chance to 
notify, either get an attorney or  notify my people, or nothing." 

Neither of the petitioners was represented by counsel a t  the trial, 
none of their relatives were present and they had no witnesses. 

A oareful consideration of the foregoing undisputed facts in con- 
neotion with the facts found by the court leads to several inescapable 
conclusions. The families and relatives of petitioners a t  the time of 
the wresb  were fully justified in concluding that  petitioners had 
been taken into custody for investigation. And i t  certainly is not 
unusual for an investigation to I& two days. When Graves' wife 
was refueed the right to see him on Monday and v a s  told to return 
at visiting hours on Wednesday, she had every reason to believe he 
would be there at that time and to delay action in his behalf until 
she had opportunity to talk to  him. There was every reason for 
petitioners t o  suppose up to the moment of their trial that the in- 
vestigation had not been completed. Graves was interrogated on Mon- 
day with reference to the participaition of a third party in the alleged 
offense. He and Snipes were placed in a line-up on Tuesday morn- 
ing to be again viewed by the prosecubing witness. The prosecut- 
ing witness himself, even then, about three and one-half hours be- 
fore the trial, did not know when the trial would be. No one ever 
adviwl the petitioners they were to (be tried Tuesday afternoon. No 
warrants had been issued, no preliminary hearing had been held, no 
bail fixed. They had requested opportunity to use the telephone, but 
no wch  opportunity had been afforded. They may well have sup- 
posed that they would not be permitted to communicate with friends 
and relatives unitil the investigation h:td been completed. Graves 
knew, from his interrogation by thc arresting officer, that the of- 
ficer was attempting to involve others. That  petitioners were taken 
unawares when hastily placed upon trial Tuesday afternoon cannot 
be doubted. Had they been notified of the impending trial they, a t  
lea&, would have known the urgency of securing attendance of wit- 
nesses and employing counsel. But in view of the circumtances, 
their failure to act in this respect cannot be considered against them. 



N. C . ]  FALL 'SEliSf, 1939. 557 

They had every reason to  suppose there was ample time to prepare 
for trial. 

It is the law in this State that "Every person arrested without 
warrant shall be either immediately taken before some magistrate hav- 
ing jurisdiction to issue a warrant in the case, or else committed to 
the county prison, and, as soon as may be, taken before such magis- 
trate, who, on proper proof, shall issue a varrant  and thereon pro- 
ceed to act as may be required 'by law." G.S. 15-46. And G.S. 
15-47 provides that Wpon the arrest, detention, or deprivation of 
the liberties of any person by an officer in this State, with or with- 
out warrant, i t  shall be the duty of the officer making the arrest to 
immediately inform the person arrested of the charge against him, 
and i t  shall further be the duty of the officer making said arrest, 
except in capital cascs, to  have bail fixed in n reasonable sum, and 
the person so arrested shall he permitted to give bail bond; and 
i t  shball be the duty of the officer making the arrest to permit the 
person so arrested to communicate with counsel and friends imme- 
diately, and the right of such persons to communicate with counsel 
end friends shall not be denied. Provided that  in no event shall 
the prisoner be kept in custody for a longer period1 than twelve 
hours without a warrant. Any officer who shall violate the provi- 
sions of this section shiall be guilty of a misdemeanor and shall be 
fined or imprisoned, or both, in the discretion of the court." 

While there are circumstances under which a failure to observe 
the foregoing provisions may not affect constitutional rights, yet 
where an offense as 'serious as robbery with firearms is charged, 
such failure must be given @eat weight in a hearing under the 
Post Conviction Hearing Act. It is true that a preliminary hear- 
ing is not an essent2ial prerequisite to the finding of an indictment 
and our Constitution does not require it. But "in all criminal 
prosecutions, every person charged with crime has the right to be 
informed of the accusation and to confront accusers andl witnesses 
with other testimony . . ." North Carolina Conetitution, Article 
I, section 11. Of this right of confrontiation he cannot lawfully 
be deprived, and this includes the right of a fair opportunity to 
confront the accusers and witnesses with other testimony. "The 
word confront secures to the accused the right to have his witnesse~ 
in court, and to examine them in his behalf. . . . Ilt further secures 
to the accused a fair opportunity to  prepare and present his de- 
fense, which right must be afforded him not only in form but in sub- 
stance." State v .  Hackey, supra, at page 235. "Denial of an oppor- 
tunity to  exercise a right is a denial of the right . . . Due process 
of law implies the right and opportunity to  be heard and to prepare 
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for +he hearing." Failure to complain a t  the time of arraignment in 
court is not a waiver of these rights. State v .  Wheeler, 249 N.C. 
187,193,105 S.E. 2d 615. 

Under the circumta.nces in the instant case we hold that  I>eti6ion- 
tm were denied. their mnstitwtional right of confrontation, the f'air 
opportunity to prepare and present their defense. It is observed 
that thew prtitioners were tried on the second day of the term. 
It could have inconvenienced the court very little to have inquired 
as to their readiness for trial a t  the time of arraignment and set 
the case for a time Eater in the term. There is considerable doubt 
that petitioners were properly advised of the ohsrges against them 
prior to the trial. There is considerable diffewnce between "robberv 
and asault"  or "attempted highway robbery and assault with a 
deadly weapon" and robbery with f i r e a m .  The failure of petition- 
ers to testify at the trial is understandable. Eaoh of them had crim- 
inal records. They undoubtedly thought i t  best t o  remain off the 
witness \stand and theraby avoid the effect of having their records 
considered against them by the jury. This emphasizes all the more 
the importance to them of having the benefit of the testimony of 
their witnesses. 

We do not suggest that an accused may be less than diligent in 
his own behalf in preparing for trial. He may not place the burden 
on the officew of the  law and the court to see that  he procures the 
attendance of witnesses and makes preparation for his defense. But 
the officers and court have n duty to see thait he has opportunity for 
so doing. Where, ae here, defendlants have no notice that trial is 
imminent and all thc circumstances indicate that  the case has not 
progressed beyond the invcstigntion stage 'and they and their families, 
relatives and friends have been given no oportunity to colninunicate 
and confer, and defendants have had no opportunity to confcr pri- 
vately with each other as to what cnch may be able to contribute to 
the defense, until a short time before the unexpected trial, and avsil- 
able witnesses have not been eubpocnaed, trial under these circum- 
stances is a deprivation of due process of law. 

There has been no suggestion that the law enforcement officers, 
the court o r  court officials have acted in bad faith or have at  any 
time had intent to  deprive petitioners of their constitutional rights. 
Indeed, the distinguished and able ,Judge arid Solicitor who officiated 
a t  the trial are well known for their zeal for justice and fair ad- 
ministration of the law and they are to hc commended for strict 
attention to duty and prompt disposition of pending causes. But 
a deprivation of fundamental constitutional rights is none the less 
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serious that it occurred through inadvertence rather th'an wrong- 
ful purpose. 

There is no rule of law tliat an accused may nolt be tried a t  the 
same term the bill of indictment is found. Capital cases are, under 
certain oircumstances, an exception. G.S. 15-4.1. State v. Hackey,  
supra, a t  page 235. But the more speedily a caw is brought t o  trial, 
after the offense is wmmitted or arrest is made, bhe greater the 
duty of the courts t o  determine whether or not the accueedt has 
had a fair opportunity to prepare for trial. 

There may well be a different result upon a retrial. 
The order in the Post Conviction hearing is reversed, t l ~ c  judg- 

ments in the original trial are vacated and a new trial is order~cl. 
New trial. 

D B R T  B U m K  AND GEORGE BIJLLWK: AND CHARLES W I I r  
LL&M BULLOOK, GEORGIA ANN BULLOCK A N D  LINDA MARIE BUL- 
I=, MINOXE, BY THEIR NEXT FRIEND, DELPHIA B. BULLOCK V. TAITJA 
FAYE BULLOCK AND MARTHA JOY BULLOCK. 

(Filed 14 January, 1960.) 

& a general rule, in the absence of language showing a n  intent to the 
conbralrg, a child adopted to the knowledge of the testator in ample time 
for  testator to have changed his will so a s  to exclude such child if he 
had so desired, wild be included in the word "children" when u s 4  t o  
designate a class which is to take under the will. 

Where the language of the will expresses the intent of the testator that 
hls land should go to his named children for life and then t o  testator's 
grandchildren "from my said sons," the adopted children of a child of 
testator does not take in the absence of a n  expression of intent to the 
contrary, since a n  adapted child of a child of t e s t a h  is not a grandchild 
of testator. Ful.ther, in  this case, it  did not appear that  testator knew 
of the  adoptions, or if he did have knowledge thereof that  his men~tal 
and physical capaci~tiea were suoh that  he could have ohanged his will 
after the adoptions, had he so desired. 

Wills 9 81- 
The intent of testator is ordinarily to be ascertained f m  a n  exam- 

ination of his will from ilts four  corners butt, when necessary in order 
to ascentain such intent, the  court may consider the will in  the light 
of testator's knowledge of ceatain f a d s  and oircumstances existing a t  
the time of or af ter  execution of ;the will. 
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APPEAL by p1:iintift'- fro111 Hobgood, ,I., May Civil Teriu, I%!), o l  
ROBESON. 

This is an action indituted pursuant to tlw provisions of our Dc- 
claratory Judgment Act (G.S. 1-253 through 1-267) for the purpose of 
obtaining Prom tlie court a construction of certain provisions of the 
la& will and testament of W. B. Bullock, deceasedl 

The facts necessary to an understanding of the questions present- 
ed for determination arc as follows: 

1. The testator executed his will on 24 Ootober 1936. He died on 
25 February 1957, a t  tlie age of 93, leaving said last will and test1:i- 
ment which has been duly probated and recorded in the office of tlir 
Clerk of the Superior Court of Robeson County. 

2. Letteos testamentary wcre duly issued to  the executrix and tlle 
administration of said estate has been duly made and final nccount- 
ing filed; that  the personal property belonging to said estate was 
sufficient to pay  all debts and charges of the administration. 

3. Item 3 of said will, which is to bc const,rued, provides as fol- 
lows: "I give, devise and bequeath to  my four sonis, namely: Albert 
Bullock, Clifford Bullock, Ray Bullock and George Bullock, during 
the term of their natural lives to be cqually divided among 'them 
all of my land and farm in Fairmont Township, adjoining the lands 
of Brttswell Estate, Spurgeon Floyd, C. A. Inman and others, con- 
taining 106 acres, more or less. To have and to hold, the same unto 
them, during the term of their natural lives and after their death 
to their children in fee simple, but in case either of my sons should 
die without leaving children capable of inheriting said lands, then 
and in that  event the part of said land 'that would go to such an (sic) 
one, or more of them, shall be and belong to the children of the one 
or those who remain; it being my desire and intention to so convey 
tl& property that my said sons shall have the full benefit of their 
own lseveaal use druring their natural lifetime, and, after their death. 
that my grandchi ld~n shall have the use of same during tlheir life, 
that is, my grandchildren from my said sons. I am making this 
provision in this item of my will, not that I have any suspicion of 
either one of my said sons not being able to  look after his interest, 
but the property being mine, I desire that i t  shall go and be used 
according to my will and pleasure." 

4. Lila Bullock was duly appointed guardian ad litem for Lila Faye 
Bullock and Martha Joy Bullock, minors, and filed an  answer to the 
~ompl~aint on their behalf. 

5. That  said testator left surviving him a t  least eight children, in- 
cluding the four soas named in Item 3 of the will; also one other son 
not mentioned in said will. That sevt~ral months following t h ~  tlcath 



of testator, Ray Bullock d i d  without leaving any children; ac-veral 
months later Clifford Bullock died without leaving any natural chil- 
dren; that the said Clifford Bullock left two adopted children, nnnwly, 
Lila Faye Bullock, now age 12, and Martha Joy Bullock, now age 10. 
That the adoption proceeding for Lila Faye Bullock \vas inbtituted 
on 14 July 1948 and final order of adoption was duly entered on 3 
December 1949; that the adoption proceeding for Martha Joy Bul- 
lock was instituted on 18 August 1949 and final order. of adoption 
was entered on 3 October 1950. 

6 .  That (plaintiff Albert Bullock doos not have :iny cal~ildren. T11:lt 
plaintiff George Bullock is the father of three children, namely, Charlr- 
William Bullock, Georgia Ann Bullock, and Linda Marie R~llocli.  

U ~ p m  the foregoing, the oourt adjudged and decreed: 
"(a)  That  defendant* Lilla Faye Bullock and Martha Joy 'Bullock. 

as adoplted children of Clifford Bullock, deceased, inlwit  under thc~ 
last will and testament of 'CV. B. Bullock to the same. cxtc~nt 1 1 -  i f  
they wepe natural children of the said Clifford Bullock. 

"(b) That  under Itcm 3 of said last will and test,arnent, .4lbwt 
Bullack, Clifford Bullock, Hlny Bullock and George Bullock each 1 ~ -  
came the owner of a life e q t ~ t e  of n one-fourth undivided interest in 
that part of the 106 acre3 referred to in said item of said last will 
and testament land still o ~ n c d  by W. R. Rullock at thc time of hi- 
death. 

"(c) That  upon the dcsth of Ray Bullock, Lila Faye Hulluck, 
M,artha Joy Bullock, Charles William Bullock, Georgia Ann Bullock 
and Linda Mae Bullock became fee simple owners as tcnsnts in .conl- 
mon, share and share alike, in n one-fourth undivided interert in wid  
lands. 

"(~d) That upon the d e d h  of Clifford Bullock, Li1:t Fayc Bullo~li 
and Martha Joy Bl~llocli be cam^ the fee simple owners of n o11~- 
fourth undivided int.crest in said  land^. 

"(e) That  Charles 7Tilliam Bullock, Georgia ilan Bullocli, :~nd 
Linda Marie Bullock, as children of George Bullock, are the fee simplc 
owners of a one-fourtvh undivided interest in said lands, subject to 
the life estate of the said! George Rulloclc and subject to further chil- 
dren being born to the said George Bullock. 

" ( f )  That  the ownership of the fee in rcinaiiidc~ in t h t k  onca-fourth 
undivided interest in m-hich plaintiff Albert Rullock owns a life rstntv 
mwt be determined as of the date of his death." 

From the conclusions of law set forth in paragraphs (:t),  (c) and 
(d) ,  and included in the judgment entered below, the plaintiffs ap- 
pealed and assigncd such conclusions ss error. 
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Britt, Campbell & Britt for plaintiffs. 
F. L. Adams and Hackett & Weinstein for defendants. 

DENNY, J. The primary question to be determined on this appeal 
is whether or not i t  wm the intent of the testator to include any child 
or children who might be adopted by any one or more of his sons 
named in Item 3 of his last will and tedament, as  ultimate taker or 
takers of a fee simple estate thereunder. 

If the testator had devised his 106-acre farm to his four sons named 
in Item 3 of his last will and testament, during the term of their na- 
tural lives, t o  be equally divided among them, and after their death 
to their children in fee simple, and if any one or more of them died 
without children then to the children of the other sons named in hie 
will, there would be no question about t.hese adopted children taking 
under such provisions. Smyth v. McKissiclc, 222 N.C. 644, 24 S.E. 
2d 621; Bradford v. Johnson, 237 N.C. 572, 75 S.E. 26 632. 

However, the testator went further, and in a sense interpreted what 
he meant by the children of his sons. He devised the 106-acre 
farm to his four isom named in Item 3 of his will "during the term of 
their natural lives, to be equally divided among them." Then he con- 
tinued by adding, "To have and to hold, the same unto t~hem, during 
the term of t'heir natural lives and after their death to their children 
in fee simple, but in case either of my eons should die without leav- 
ing children capable of inheriting said lands, then in that event the 
part of said land that  would go to  guch a one, or more than one, @hall 
be and belong to the children of the one or those who remain"; the 
testator further revealed his intent by saying, "it being my desire 
and intention to so convey (devise) this property that  my said sons 
shall have the full benefit of their own several use during their natural 
lifetime, and, after their death, that  my grandchildren shall have the 
use of same during their life, that  is, my grandchildren from my said 
sons." (Emphasis added.) 

We think by the use of the phrase, "but in case either of my sons 
should die without leaving children oapable of inheriting said lands," 
the testator intended to restrict the fee simple takers under Item 3 
of his will to  the legitimate issue of his said four sons; and an adopted 
child is not the issue of its adoptive parents. Bradford v. Johnson, 
supra. 

It seems to be the general rule thlat where no language showing a 
contra~y intent appears in a will, a child adopted either before or 
after the exerution of the will, but prior to the death of the testator, 
where the testator knew of the adoption in ample time to have changed 
his mill SO as to exclude such child, if he eo desired, mch adopt& ohild 
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mill be included in the word "ohildren" when wed to designate a 
class which is to take under the will. Trust Co. v. Green, 239 N.C. 
612, 80 S.E. 2d 771; Bradford v. Johndon, mpra; and cited cases. 

It seems to be equally true bhat when a testator makes a devise to 
the children of his children in fee simple, rsubject to the life estates 
of his ohildren, and then states i t  to  be his desire and intention thak 
:%fter the death of his children, the life tenants, his grandchildren are 
to take the propehy, an adopted child or children of a child who was 
devevlsed a life estate will not be construedl to be included as a gand-  
child or grandchildren. In  other words, the grandchildren of a testa- 
tor, nothing else lappearing, does not include an adopted child of s 
son or daughter of the testator. Fidelity Union Trust Co. v. Hall, 125 
N.J. Eq. 419, 6 A 2d 124; Dulfon v. Keasbey, 111 N.J. Eq. 223, 162 
A 102; I n  re Olmsted's Will, 277 App. Div. 1092, 101 N.Y. Supp. 2d 
152; I n  re Loghry's Will (Surr. 1952), 113 N.Y. Supp. 2d 301; I n  re 
Conant's Estate, 144 Misc. 743, 259 N.Y. Supp. 885; Comer v. Comer, 
195 Ga. 79, 23 S.E. 2d 420; 95 C.J.S., Wills, 8 663, page 973. Of. 
Barton v. Campbell, 245 N.C. 395, 95 S.E. 2d 914. 

It is said in Fidelity Union Trust Co. v. Hall, supra, "The will * * * 
was executed prior to the adoption, and by a stranger to the adoption 
Under these circumstances, an adopted child of a child of the testa- 
tor * * * does not take under a gift to  'grandchildren' of the testator 
*.I* unless there be other evidence in the instrument or the surround- 
mg circumstances sufficicct to show an intent by the t'estator that he 
should take." 

In  Dulfon v. Keasbey, supra, where the testator lmd devised prcvp- 
erty to his "grandchildren," the Court said: " " * " he meant his 
som' children begot, as in Genesis; those of his loins, the stock of 
whioh he was the ancestor; and not children artificially created by 
law." 

I n  I n  re Conant's Estate, c w p ~ u ,  the New York Court said: "There 
is no such person as a grandchild by adoption." 

In  the case of Comer v. Comer, supra, the child involved was rtdopt- 
ed after the death of the testator by a daughter of the testator. The 
plaintiff in the case was the adopted child; by his guardian he was 
seeking to secure a share in the testator's est:tte under a devise to 
the "grandchildren" of the testator. The Court said: " * " * no act 
of the testator's daughter in adopting a child, whether before or after 
his death, could have created any relationship between such child 
and the testator, so as to nuke  that child his own grandchild, upon 
whom he might naturally desire to bestow a bounty * * * " 

The intent of a testator is ordinarily t o  be ascertained from an ex- 
amination of his will from its four corners. Even so, i t  is permissible, 
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when necmary in order to ascei-bain such intent, for the court to 
congider the will in the light of the testator's knowledge of certain 
Facts and circumstances existing a t  the time of or after the execution 
of the will. Bradford v. Johnson, supra; Trust Co. v. Waddell, 237 
N.C. 342,75 S.E. 2d 151; In  re Will of Johnson, 233 N.C. 570, 65 S.E. 
2d 12; Trust Co. v. Bd. of National Missions, 226 N.C. 546, 39 S.E. 
2d 621; Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17; Heyer e. 
Bulluclc, 210 N.C. 321, 186 S.E. 356. 

The testator herein executed his will in 1936, and the defendante, 
the adopted children of Clifford Bullock, were not adopted until some 
six or eight years prior to the death of the testator on 25 February 
1957. Moreover, there is nothing in the record to indicate whether 
or not the testator knew of these adoptions, or whether or not his 
mental and physical capacities were such that he would have 'been 
capable of changing his will after these defendants were adopted, if 
he had so desired. 

In our opinion, the defendants herein took nothing under the terms 
and provisions of Item 3 of the last will and testament of W. B. Bul- 
lock, d d ,  and we so hold. Therefore, (1) upon the death of Ray 
Bullock, Oharles William Bullock, Georgia Ann Bullock and Linda 
Marie Bullock became fee simple owners, as tenants in common, share 
and share alike, in a one-fourth undivided interest in the lands de- 
vised in Item 3 of said will. (2) That upon the death of Clifford Bul- 
lock, Clharles William Bullock, Georgia Ann Bullock and Linda Marie 
Bullock became the fee simple owners, as tenants in common, share 
and share alike, in an additional one-fourth undivided interest in 
the aforesaid lands. (3) That Charles William Bullock, Georgia Ann 
Bullock and Linda Marie Bullock, as children of George Bullock, are 
the fee simple owners of a one-fourth undivided interest in snid lands, 
subject to the life estate of their father, George Bullock, and subject 
to further children being born to said George Bullock. 

The judgment entered below is hereby modified to the extent point.- 
ed out herein, otherwise i t  is affirmed. 

Modified and affirmed. 
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C ROBDRT ADANIS v. THE GREAT ATLANTIC & PACIFIC TF*8 CO. 

(Piled 14 January, 1960.) 

A retail merchant who sells food in a sealed wckage to a customer 
impliedly warrants that the food is fit for human consumption. 

2. Same- 
&en though there is no diiw& evidence of the composition of the 

cereal purchased by plaintiff, which he alleged breached the seller's 
implied warranty of filtness for human wnsumption, plaintiff's intro- 
duction in evidence of the contaiuer designating the product as  corn 
flakes and his testimony that  lie and his family had eaten corn flakes 
from this package, is rufficient to show that  the product was manu- 
factured from coiw. 

3. Same- 
I n  a n  action for  breach of implied warranty by the retailer that  the 

corn flakes sold in a sealed conkainer were fit fm human consumption, 
nonsuit is properly entered upon plaintiff's evidence disclosing that  he 
was injured while eating the cereal by breaking a tooth when he bit 
down on a part of a grain of corn which had crystalized into a s tate  
as hard a s  quartz, since such particle is not a foreign substance but is 
a natural pant of the original food not removed in processing, and its 
presence might have been anticipated by the consumer, there being no 
evidence that  the corn flakes themselves were decayed o r  spoiled or  un- 
wholesome. 

APPEAL by plaintiff fmm Sharp, S. J., 31 August 1959 Civil Term, 
of GUILF~RD (Greensboro Division). 

Action for damages for the loss of a tooth allegedly caused by the 
breach of an implied warranty that a box of Kellogg's Corn Flakes in 
the original sealed container sold by defendant to plaintiff was whole- 
some and fit for human consumption. 

From a judgment of nonsuit entered a t  the close of plaintiff's evi- 
dence, plaintiff appeals. 

Rollins and Rollins for plaintiff, appellant. 
McLendon, Brim, Holderness & Brooks by  L. P. McLendon, Jr., 

and C.  T. Leonard, Jr., for defendant, appellee. 

PARKER, J. On 10 November 1958, plaintiff bought from one of 
defendant's stores a box of Kellogg's Corn Flakes in a sealed pack- 
age. On the morning of 14 November 1958, while eating in his home 
a bowl of corn flakes taken from this package, he bit down on some- 
thing very hard, breaking off part of an eyetooth. The breaking of the 
b o t h  exposed a nerve. causing him considerable pain. The same morn- 
ing he hlad the rest of the tooth extracted. 

When he bit on this object, he spit i t  out, examined it, and found 



566 IK THE SUPREME COURT. 1251 

that it wais a little brown, hard, crystal-like object. A chemical analy- 
sis of this object showed that  i t  was part of a grain of corn that had 
partially been ~ryst~alized. It had been reduced from its normal state 
of s grain of corn to a state .as hard as a piece of quartz. He had 
never seen any particle of this size in corn flakes before. 

Plaintiff testified on mom-examination: "The (balance of the box 
of corn flakes remained in my home after the accident and it was 
consumed by my family. . . My sole contention is that  this particle 
of corn is a deleterious or unn.holmome substance that  wais contained 
in the corn flakes. . . . I and my family eat hamburger meat, fish and 
chicken, things of that nature. I have on occasion bitten into a cherry 
pit or seed pit in eating cherry preserves, or ,something of that sort." 

We held in Rabb v. Covington, 215 N.C. 572, 2 S.E. 2d 705, that 
when a retail merchant sells food in a sealed package to a cuistome~ 
there is an implied warranty of fitness for human oonsumption. In 
this ease the "wieners" or sausages sold were in a casing, which plain- 
tiff oonceded constituted a sealed container, and had in them pieces of 
metal. Upon authority of Rabb v. Covington, a nonsuit was held 
improper in Williams v. Elson, 218 N.C. 157, 10 S.E. 2d 668, where 
defendant sold plaintiff for consumption a barbecued beef sandwich 
containing glem. I n  Davis v. Radford, 233 N.C. 283, 63 S.E. 2d 822. 
plaintiff sued Radford, a retail druggist, for breach of an implied 
warranty of wholesomeness in the sale ta his intestate of an article 
for human consumption known as "Westsal," a salt substitute, which 
he alleged contained poisonous ingredients. I n  this case the Court 
recognized as applicable the doctrine of implied warranty. 

Defendant in its brief states: "Defendant does not question the 
esilstence of an implied warranty that  the corn flakes sold were fit 
for human consumpt.ion ,but urges that 'the warranty must be reason- 
ably construed in the light of common knowledge in reference to the 
nature of the article sold.' Cavanagh 7 1 .  Woolzl~orth CO., 308 Mas5 
423, 32 N.E. 2d 256." 

In the Cavanagh case the article sold was a rubber stopper to bc 
used in bottles containing gas charged or carbonated beverages. The 
Court held that  the seller did not, by virtue of statutory implied 
warmnty of fitness for intended use, become an insurer that thc 
stopper could be used with absolute safety, and stopper was not rc- 
quired to be perfectly adapted for its intended use but only reason- 
ably fit therefor. 

Plaintiff's case is based upon the presence in the corn flakes he 
w.as eating of part of a grain of corn that had partially been cryista- 
lized, and thereby reduced from its normal state of a grain of corn 
to a state as hard as quartz, that is the presence of a sub&an,ce na- 
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tural t o  the corn flakes, and not removed therefrom in the p roow 
of its preparation for human consumption, and he contends that 
t>his comtituted a breach of defendant's implied warranty of r e m -  
able fitness of the corn flakes for human consumption. Hi8 is not 
a w e  of a foreign object, like glass, a piece of metal, etc., in the 
corn flakes, or of the corn flakes being decayed, diseased, or in a 
spoiled and poisonous condition. 

Defendant contends that  its implied warranty only extends to 
owas where foreign matter is contained in the food, or where the 
food is diseased, decayed, or otherwise in a spoiled or poisonous con- 
dition, and does not extend to  the facts here. 

Plaintiff states in his brief "there was no evidence presented on 
the composition of the cereal." However, plaintiff introduced in evi- 
dence the package bearing the label "Kellogg's Corn Flakes," which 
he bought from defendant. W&sterls New International Diction- 
ary, 2nd Ed., gives this definition of cereal: "2. A prepared food- 
stuff of grain, as oatmeal or flaked corn, used especially with milk 
or cream as a breakfast food." In  our opinion, plaidiff's evidence 
shows these corn flakes were made from corn. 

36 C.J.S., pp. 1247-8, defines foreign substance: "A mbstance 
occurring in any part of the body or organism where i t  is not normally 
founds usually in,troduced from without." A sliver of bone in a pork 
ohop was held not a foreign substance to  a pork chop in Brown v. 
Nebiker, 229 Iowa 1223, 296 N.W. 366. 

I n  Mia: v. Ingersoll Candy Co., 6 Cal. 2d 674, 59 P. 2d 144, plaintiff 
was injured by swallowing a fragment of chioken bone, while eating 
a chicken pie a t  a restaurant. The Supreme Court sitting in bank, 
while agreeing that there was an implied warranty of fitness on such 
a sale by a restaurateur by virtue of their Uniform Sales Act, held 
that such a warranty was not breached by the presence of the bone 
in the chicken pie. The Court said: "Bearing in mind the exact word* 
ing of section 1735 of the Civil Code whereby the implied warranty 
is imposed upon a restaurant keeper, is there an obligation imposed 
by the statute upon a restaurant keeper to furnish perfect food, to his 
patrons a t  all hazards; that  is t o  say, is his obligation that  of an ab- 
solute insurer of his food? The answer, in our opinion, must be in the 
negative. The words of the Code section are that the food furnilshed by 
the restaurant keeper shall be 'reason~aibly' fit for such purpose-hu- 
man consumption. It may well happen in many cases that  the slight- 
est deviation from perfeotion may result in the failure of trhe food ta 
be reaeonably fit for human consumption. On the other hand, we are 
of the opinion, that  in certain instances a deviation from perfection, 
particularly if it is of such a nature as in common knowledge could 
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be reasonably anticipated and guarded, against by the consumer, may 
not \be suoh a defect as to result in the f ad  being not reasonably fit 
for human consumption. The facts presented in the instant case we 
think present such a situation. We have examined a great many cases 
dealing with the question of the liability of restaurant keepers which 
arose out  of the serving of food which was held to be unfit for human - 
consumption, and we have failed to find a single case in which the 
fctcts are similar to the instant case, or in which a murt h~ extended 
the liability based, u~pon an implied warranty of n restaurant keeper 
to cover the presence in food of bones which are natural to the type 
of meat served. All of the cases are imtances in which the food was 
found not to be reasonably fit for human ~ o ~ u m p t i o n ,  either by reason 
of the presence of a foreign substance, or an impure and noxious con- 
dition of the food itself, such as for example, glass, stones, wires or. 
nails in the food served, or Itainted, deoayed, diseased, or infected 
meats or vegetables. Although i t  may frequently be a qurstion for n 
jury as the trier of facts to determine whether or not the particular 
defect alleged rendered the food not reasonably fit for human con- 
sumption, yet ce~tain cases present facts from which the court itself 
may say as a matter of law that  the alleged defect does not fall with- 
in the terms of the statute. It is insisted that  the court may so de- 
termine herein only if i t  is empowered to take judicial notice of the 
alleged fact that chicken pies usually contain chicken hones. It ir 
not necessary to go so far as t o  hold that chicken pies usually contain 
chicken bones. It is su5cient if i t  may be said that as a matter of 
wmmon knowledge chicken pies oocasionally con,tain chicken bones. 
We have no hesitancy in so holding, and we are of the opinion that 
despite the fact that  a ahicken bone may occasionally be encountered 
in n chicken pie, such chicken pie, in the absence of some further de- 
fect, is reasonably fit for human consumption. Bones which are na- 
tural to the type of meat served cannot legitimately be called a for- 
eign substance, and a consumer who eats meat dishes ought to antic- 
ipate and be on his guard against the prosence of such bones. At least 
he cannot hold the restaurant keeper whose representation implied by 
law is that  the meat dish is reasonablv fit for human con~sumntion. 
liable for any injury occurring ss  a result of the presence of a chicken 
bone in such chicken pie. In  the case of Goetten v. Owl Drug Company, 
59 P. (2d) 142, this day derided, we held that  the application of the 
rule of implied warranty might impose a heavy burden upon the keep- 
er of restaurants and lunch coun6ers, but that  considerations of public 
policy and public health and safety are of such importance as to de- 
mand that such obligation be imposed. This is true, but we do not 
believe that  the onerous rule should be carried t.o absurd limits. Cer- 
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tainly no liability would attach to a restaurant k e q a  for the serving 
of a T-bone steak, or a beef stew, which contained a bone natural to 
the type of meat served, or if a fish dish should contain a fish bone, 
of if a oherry pie should contain a cherry stone-although i t  be ad- 
mitted that an ideal cherry pie would be stmeless. The case of a 
chicken bone in a chicken pie is, in our opinion, analogous to  the 
cited examples, and the facts set forth in the first oount of the com- 
plaint do not state a cause of action." 

Tbe holding of the Supreme Court in the Mia: case was held con- 
trolling in Silva v. F. W .  Woolworth Co., 28 Cal. hpp. 26 649, 83 P. 
2d 76, where the keeper of a restaurant mas held not liable on the 
theory either of implied warranty or of negligence for injuries al- 
leged to have been sustained by a custon~er from choking on a frag- 
ment of turkey bone in a serving of rowt turkey with dressing. The 
Court said: "The criterion upon which liability is determined in such 
cases is whether the object causing the injury is 'foreign' t o  the diph 
served." 

The holding in the M h  case was held controlling in Lamb 2.. Hil2. 
112 Cal. App. 2d 41, 245 P. 2d 316, where the Court held that a cafe 
owner was not liable on grounds of negligence. for injuries ~ustained 
by a customer as a result of swallowing a fragment of chicken bone 
contained in a chicken pie, purchased by customer, since the facts do 
not establish a lack of due care on the defendant's part and customel. 
was not entitled to expect an entirely bonelaks chicken pie in (very in- 
stance. 

Shapiro v. Hotel Statler Corporation, (U. S. Distric4t Court S. D. 
Oalifornia, Central Division, 1955), 132 F. Supp. 891, was an action 
against a restaurant keeper for damages by a customer, who, xhile 
eating a dish of Hot Barquette of Seafood Monay ,  made of several 
different kinds of fish, swallowed a fish bone, which lodged in his 
throat. The Court held that bones which are natural to type of fish 
served are not a "foreign substance," and a customer who eat8 such 
food ought t o  anticipate and guard against the presence of wch bones, 
and following the Mix c s e ,  supra, the restaurant keeper was not, un- 
der the implied warranty imposed by California law. liable for dsm- 
ages resulting from presence of the fish bone. 

Goodwin v. Country Club of Peon'a, 323 Ill. App. I ,  54 N.E. 2d 612, 
was an action for wrongful death oaused by swallowing a bone which 
lodged in plaintiff's intestate's throat, while eating creamed chicken. 
The Court held that the presence in creamed chicken, prepared from 
diced turkey, of a bone which lodged in diner's esophagus, and caused 
death was not a breach of implied warranty that  food served was 
wholrsonic and fit. for hiimnn ronwmpt,ion. The Court) in a scholarly 
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opinion discusses the  Mix case, supra, the Silva erne, supra, and Brown 
v. Nebiker, 229 Iowa 1223, 296 N.W. 366. 

I n  Brown v. Nebiker, plaintiff's intestate, while eating a pork chop 
a t  a restaurant, swallowed a sliver of bone contained in the meat, 
which punctured his esophagus and caused his death. Plaintiff's sub- 
stituted petition had two counts: one, based upon negligence under 
the rule of res ipsa loquitur, and the other, based on implied warranty 
that the food contained nothing injurious to health and life. The trial 
wwt directed a verdict for the defendant. The action wais affirmed 
by ;the Supreme Court, on the ground that there was no evidence that  
the ~ p r k  chop contained any "foreign csubstance," since a sliver of 
bone natural t o  the meat being served was nat a "foreign aulbtance" 
to the pork chop. The Court discussed, and quoted a t  length from 
the Mzk oase. The Court said: "One who e&ts pork chops, or the fav- 
orite dish of sparerits and sauerkraut,, or the type of meat that bones 
are natural to, ought to anticipate and be on his guard against the 
prosence of bones, whioh he knows will be there. The lower court 
was right in directing the ve~dict ,  and it, necessarily follows that  this 
case must be and i t  is affirmed." 

In Courter v. Dilbert Bros., Im., 186 N.Y.S. 2d 334, plaintiff pur- 
ohased a jar of prune butter containing a small piece of broken prune 
pit, and was injured by this piece of prune pit. A dissenting opinion 
say8 she fractnred a tooth, and injured her gum. Plaintiff claimed 
the piece of prune pit wa3s R "foreign substance," and that  defendants 
breached the warrmty in that the prune butter with a "foreign sub- 
stance" therein was not fit for human consumption. The Court said: 
"The al l~ged injurious sub~tance is in fact not a foreign substance 
and, c ~ ~ e q u e n t l y ,  cannot be the basis of an action for injuries by 
reason of the presencc of the foreign substance." The second headnote 
reads: "Piece of prune pit allegedly contained in jtar of prune butter 
was not a 'foreign suhstancc,' and consequently could not be basis 
for action for damage resulting from foreign substance, )but even if 
it were, in absence of privity between retailer and producer of jar of 
prune butter containing piece of pit, retailer, which was held liable 
to consumer who was allegedly injured by pit, could not recover from 
producer, either for negligence or for breach of warranty." The Court 
discuwes and quotes from Brown v.  Nibiker, supra, the Mix case, 
supra, Silva v. F. W .  TVool~~orth, supra. 

Plaintiff relies on Bonenberger v. Pittsburgh Mercantile Co., 345 
Pa. 559, 28 A. 2d 913, 143 A.L.R. 1417, which he contends is a case 
in point. The facts are: Plaintiff, a housewife, ordered a sealed can 
of oysters from defendant, a grocer, for delivery the next day. When 
she received the oysterf. she emptied the can into a can of milk in 
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order to prepare a dew. Thereafter in tasting the stew for masoning, 
she swallowed a s h a ~ p  oyster ishell about the size of a quarter. The 
shell lodged in her esophagus, necessihting a.n operation for its re- 
moval. She and her husband brought this action in assumsit, averring 
breach of warranty, under Section 15 of the Sales Act. A majority 
of the Court held that  under Section 15(1) of the Sales Act there was 
an implied warranty thiat the oysters were reasonably fit for human 
ronwmption. The Court then said: "We cannot say as a matter of 
law that the product furnished the plaintiffs was reasonably fit for 
human consun~ption." In the trial court there r a s  la directed verdict 
for defendant. The Court reversed the judgment and ordered a venire 
facias de novo. Two judges dissented. The dissenting orpinion ehates, in 
part: "No authority has been cited by the majority for extending the 
liability upon an implied warranty to  a oaac like the present, nor 
have T been able to find any; and I cannot believe the Act contem- 
plates i t  should be so extended." The dissenting opinion then cites 
the Mix case, supra, and the Silvn case, supra. and quotes extensive- 
ly from the Mix case. 

The Temple University Iww Q u d r l y ,  Volume XVII (1942-1943) 
p. 204, has this to say as t o  the Bonenberger ame: "Here the injury 
was caused not 'by a foreign substance, but by an inherent part of 
the oyster-itis shell. A reasonable consumer should expect such shells 
in oysters. The line of cases the court should have followed is pointed 
out in the dissenting opinion. They were cams where: s chicken bone 
was found in a chicken pie, a turkey bone in a serving of roast tur- 
key. Thr  majority opinion realized that i t  makes a difference whethey 
the mticle causing harm is an inherent part of the article or not, but 
claimed that i t  was for the jury to  decide whether the oysters were 
reasonably fit for human consumption. It is submitted that the court 
should have followed what seenzs to be the more practical rule laid 
down in the Ingersoll caFfl (Mix  v. Ingersoll Candy Go., supra,): Al- 
though the question of fitness is usually for the jury, i t  may sometimes 
be that, 'The court itself may say as la matter of law that  the alleged 
dcfcrt does not fall within the terms of the statute. It is sufficient if 
it 111:iy bc said that :is a matter of common knowledge chicken pies 
occ:irionally contain chicken bones.' Isn't i t  just as common for FI 

can of oysters to contain a shell? No case has been found, in Pennq-1- 
vania or eleewherc, holding that becau~e an article has retained a por- 
tion of iteelf t4hst was intended to be extracted (as the oyster shell 
here), the product has thereby been rendered lmwholesome and unfit 
for human consumption. Only when the courts have found extraneous. 
forrign mlatter to be present have they held defendant liable for breaoh 
of n-~wantv,  in either tort or trespass. Of course. it is different in 
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oases of rancid or spoiled f ad .  For instance, liability was irmposed 
for: wire in a hot dog, metal in sausage, broken glam in jelly, ground 
glass in Cooa-Cola, a rat in an ice cream cone, a centipede in soup, 
a ra t  in tea, a screw in coffee. It is suggested that  the court has, in 
this osse, extended the protection of (the warranty further than was 
intended by the Sales Act. This may be due to  the absence of a clear 
and succinct definition of 'unwholesome' and 'fit for human con- 
sumption.' Be that as i t  may, it is submitted that  liability under an 
implied warranty should be limited to those cases where a foreign 
substance - a substjance the presence of which is not foreseeable - 
causes the harm." 

Following the report of the Bonenberger case in 143 A.L.R., there 
is, beginning on p. 1421, an inkresting annotation entitled "Implied 
warranty of reasonable fitness of food for human consumption as 
breached by substance natural to the original product andl not re- 
moved in procwing." Ot.her annotations of interest will be found 
in 4 A.L.R. 1560; 35 A.L.R. 921: 47 A.L.R. 150; 104 A.L.R. 1033; 
103 ,4.L.R. 1042; 168 A.L.R. 1056-7; 171 -4.L.R. 1209; 7 A.L.R. 2d 
1027, particularly 1053-4. 

After n ~ t u d y  of ithe Bonenberger case, wc are of opinion i t  is not, 
so far as a diligent searsh on our part has shown, in line with the 
better reasoned cases on the subject of all other Courts, who have 
decided the exact question and have a contrary view. The Court in 
G'oodwi?~ v. Country Club of Peoria, supra, after istating that  the ap- 
pellec relies upon t<he cwe of Bonenberger v. Pittsburgh Mercantile 
C'o., supra, said: "Aftrr a study of that c&qe, we do not consider it 
persuasive in the case at hnr." 

Plaintiff cites andl relies on Paolinelli ? I .  Ilainty Foods Manufac- 
turers, 322 Ill. App. 586, 54 N.E. 2d 73!1. This case is clearly dis- 
tinguishable. The suit. was based on the alleged negligence of the de- 
fendant in the manufacture, preparation and in~pection of its pro- 
duct, and the jury so found. 

Plaintiff cites and relies on Ginrenez 21. Grecrt .Itlantic & Pacific 
Tea Co., 264 K.J.. 390, 191 S . E .  27. Thi* caw ih clearly distiaguish- 
able, for i t  appears that the crab meat itself n-as deletc~ious, that  is 
harmful or destructive. 

Our case of Davis 21. Radford, supra, is of no help to plaintiff, for 
tihere i t  is alleged the "West.sa1" sold contained poisonous ingredients. 

The instant case ie one where the substance causing the injury is 
natural to the mrn flakes, and not a foreign substance, and where a 
consumer of the product might be expected to anticipate the presence 
of the substance in the food. We consider Judge Sharp's judgment of 
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involuntary nonsuit is in line with the better reasoned cases on the 
subject, and with what aippears t o  be the overwhelming majority view. 
The judgment 'below is 

h e d .  

?~ILRGAIRHJ! FULLER PORmR V. THE CITIZBXVS BANK OF WhRREN- 
TON, INWFtPORBTED; MEUS. ALICE B O U T H W W ,  TWINQ AS 
THE STYLE SHOP; E. E. GILLAM, !~?RADINQ AS CITAAM AI!TO O M -  
D M ,  AND ;I. B. >I&RTIN. 

(Filed 14 January, 1W.) 

Judgments Q 41- 
A judgment in f a ~ o r  of' one spouse against the other cannot. ecmnti- 

tute a lien on grwerty held by them as tenants by the entireties. 

Husband and WHe Q 15- 
Duning coventure the husband has the right to ithe full cumtrol of 

the property held b~ the entireties and to the income therefrom. to the 
exclusion of the wife. 

Judgmente g 41: Divorce and Alimony 8 21- 
The ~0ul.t may not order the sale of land held by the husband aud 

wife as tenants by the entiretias to procure funds to pay alimony and 
counsel fees allowed the wife under 6 . 8 .  50-16, but the rents and proflts 
therefrom may be charged with the support of Dhe wife, and the court 
may issue writ of possession under G.S. 50-17 giving the wife posession 
of the property in order that she may apply the rents and profib as 
they accrue and become pemonnlty tio the pfiymen't of nlimonp and cnun- 
sel fees as fixed by the court. 

Neither an order making an allowam* d alimony pendente W e ,  nor 
a subsequent order directing that in the event of a foreclomre of a 
deed of trust on lands held by the husband and wife by the entireties, 
the husband's share in the surplus should be secured for the payment 
of alimony, has the effect, without more, of creating a lien on the snr- 
plus realized upon the later foreclosure of the deed of trust on the proper- 
ty, since the hubbaud's share in the suq~lus  funds doas not become per- 
sonalty and subject to attachment or to the payment. of alimony p a d e n t e  
Mte until the sale u n d e r  the foneclosure. 

Divorce and Alimony 21- 
Where the husband abandons his wife and leaves the State and the 

 wife obtains a decree for alimony without divorce, realty and personde 
owned by the husband may be attached and a valid judgment fs rem 
entered against the property, or the court may appoint a receiver for 
the property and direct the receiver to sell unproductive real estate 
and to inveut the proceeds in o w  to obtain sufRcient i m e  to en- 
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able t h e  r e c e i ~ e r  to pay the expenses of the receivershdp and the ali- 
mony awarded. 

6. Same: Attachment g 6- Lien of attttchnient held superior to orders 
f o r  alimony as to surplus realized in l a te r  salt- under  foreclosurr 
of l and  held by entireties. 

Order for  alimony and  counsel fees peudcrtte lite was entered in  
favor of the wife in her aotion against her husband for alimony with- 
out divorce, in which action the husband was personally served. There- 
after a n  order was entered in the cause to the effeot that  if a deed 
of t rust  on property held by the husband and wife by the entireti* 
were foredosed the husband's share of the surplus should be secured 
for the payment of the alimony awarded. The deed of trust was fore- 
closed and the {trustee voluntarily paid in the office of the clerk. pur- 
suant to  GJS. 45-21.31, the surplus realized iu the sale. In a n  action 
on account instituted by a creditor of the husband prior to the sale. 
a warrant of attachment was issued and the husband's share in the 
8urplus attached on the date i t  was put  in  the hands of the clerk. 
Held: There having been no attachment of the funds in the divorce 
action, m r  the  surplus p k &  in cuvtodia legis in that action, and 
the orders issued therein not constituting a lien in futuro upon such 
funds, the lien of the attaching creditor is super io~~ to the rights of 
the wife therein. 

H I ~ ~ I N R ,  .J., took no part in the consideration or decision of thie a,&. 

APPEAL by respondent J. B. Martin from Bickett, J., January Civil 
Term, 1959, of WARREN. 

This is a special proceeding instituted 2 October 1957 pursuant t o  
the provisions of G.S. 45-21.32, to determine the ownemhip of a fund 
of $9,382.34 deposited on 20 July 1957 v i th  the Clerk of the Superior 
Court of Warren County by Frank Banzet, Trustee, pursuant to the 
provisions of G.S. 45-21.31. 

This case was here a t  the Fall Term 1958 of : ' 1 1 -  Court and the 
judgment theretofore entered was vacated and the oause remanded 
for s hearing de novo in the Superior Court. The opinion is reported 
in 249 N.C. 173, 105 S.E. 2d 669, where the facts are set out in de- 
tail. Even so, the facts deemed essential to  the disposition of the 
present appeal will be stated herein. 

1. At all times in question in this proceeding the petitioner and one 
George 8. Comer were and are now hu~band and wife, although the 
petitioner has had her surname changed to  Porter punsuant to an or- 
der entered on 7 Junc 1957 hp the Clerk of the Superior Court of 
Warren County. 

2. In 1956 an action for alimony without divorce was instituted 
in the Superior Court of Warren County by Margaret F. Comer against 
the said George S. Comer, in which summons was personally served 
on George P. Comer and in which adion he appeared and was repre- 
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sented by counsel. -4n order for alimony pendente lite and counsel fees 
was rendered in favor of the petitioner by his Honor, Hamilton Hob- 
good, Resident Judge of the Ninth Judicial District. 

3. George S. Comer abandoned his wife, Margaret F. Conler (now 
Porter) in February 1957 and departed the Stsate of North Carolina 
anti his whereabouts are unknown. 

4. At the time George S. Comer departed the State of North Cairo- 
lina and a t  all times thereafter until 12 July 1957, George S. Comer 
and his wife, the petitioner herein, owned as tenants by the entirety 
a home in the Town of Warrenton, North Carolina, which was ac- 
quired prior to 1956. Thi~s is the real estate from which the surplus 
funds now in controversy were derived. 

5. On 4 June 1957, on motion of Margaret F. Comer, in her action 
for alimony without divorce, an order was entered by his Honor, C. 
W. Hall, Judge holding the courtzs of the Ninth Judicial District, as 
follows : 

"The interests, estat,e and equity of t,he defendant George S. Comer 
in and to the real property described in paragraph G of plaintiff's mo- 
tion, together with surplus of the sale thereof to which the defendant 
George S. Comer would otherwise be entikled, is secured to  the plain- 
tiff Margaret Fuller Comer for the satisfaction of the award of ali- 
mony heretofore entered by the Honorable HamiItou H. Hobgood, 
and any person, firm or corporation having custody or cont.rol over 
the same shall pay to the plaintiff the sum of $837.00 and shall pay 
t,o the firm of Banzet & Bnnzet, attorneys, the sum of $450.00 and 
thereafter to pay to the plaintiff the sum of $354.00 on the 291th day 
of each month hereafter, commencing on thc 29th day of June 1957, 
to be reduced by $75.00 per month so long as the plaintiff shall occupy 
the premises described in paragraph 6 of the plaintiff's motion. 

"The Clerk of the Superior Court of Warren Count'y is directed tmo 
file, index and cross-index in the Judgment Docket of Warren County 
the substance of this order insofar as the same pertains to surplus of 
any sale under foreclosure of the real estate described in paragraph 6 
of plaintiff's motion to the end that all persons dealing wit.h said sur- 
plus lshall be bound by the terms of this order." 

6. The foregoing order was entered in anticipation of the foreclosure 
sale of the aforesaid house and lot by Frank Banzet, Trustee, in a 
deed of trust thereon, to zecure certain indebtedness t o  the Citizens 
Bank of Warrenton, which i!idebtedness was past dlle a t  the time the 
above order was entered. 

7. On 12 July 1957, Frank banzet, Trustee, under the aforesaid 
deed of trust., esecuted rt d r ~ d  to said house and lot, pursuant to the 
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power of sale contained in said deed of tiust, for $17,795.00, and col- 
lected said sum in cash. 

8. From the proceeds of the sale, the said Frank Banzet, Trustee, 
paid to petitioner $837.00 in payment of alimony in arrears on the 
h t e  of Judge Hall's order, and paid the firm of Banzet & Banzet, as 
attorneys for petitioner, the sum of $450.00, both of which sums were 
charged against George S. Comer's one-half interest of the net pro- 
ceeds of the sale. Certain additional small lien6 not in controversy 
here were paid, and on 20 July 1957 the Trustee paid the balance 
of the proceeds from said sale to the Clerk of the Superior Court of 
Warren Chunky, pursuant to the provisions of G.8. 45-21.31, in the 
sum of $9,882.34. 

9. On 10 July 1957, an action on an account was filed in the Re- 
corder's Court of Warren County by J. B. Martin, a respondent here- 
in, against George S. Comer, and on saiid date n warrant of attach- 
ment was issued by said court agaimt the property of said defendant. 
Pursuant to said warrant of attachment, the Sheriff of Warren Coun- 
ty, on 20 July 1957, attached the interest of the defendant, George S. 
Chner, in the I U I ' ~ ~ I I P  proceeds from the foreclosure sale referred to 
herein in the amount of $9,382.34, wlich on said date had been paid to 
the Clerk of the Superior Court of Warren County. On 26 Septemlber 
1957, the plaintiff, J. B. Martin, in said action procured a judgment 
against George S. Comer in the sum of $605.82, with interest on $583.85 
from 1 June 1953, and interat  on $21.96 from the date of judgment. 
and for costs in the sum of $22.20. Said judgment was declared a spe- 
cific lien on the proceed& in the hands of the Clerk of the Superior 
Court which had been attached by the Sheriff pursuant to the war- 
rant of attachment. Said judgment wm duly docketed on the same 
d4ate in the office of the Clerk of the Superior Gowt of Warren County 
and recorded in Judgment Docket 11, a t  page 39. No amount has been 
paid on this judgment. The court below found that the action and 
judgment rendered therein were in all respects regular. 

On these facts the court concluded as a matter of law that the or- 
der of Judge Hall securing to petitioner the estate and equity of 
Cmrge S. Gomer in said surplus funds constituted a lien in favor of 
the petitioner superior to the attachment and judgment of the re- 
spondent J. B. Martin. Judgment was entered accordingly. 

T h e  rwpondeat J. R. Martin appeals, assigning error. 

Ban& & Banzet for petitioner. 
William W .  Taylor, Jr., and Charlc~ T.  Johnson. Jr., for respondent. 
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DENNY, J. The questions for determination on this appeal are as 
follows: 

1. Does an order of a Superior Court Judge, in a pending action 
under G.S. 50-16, declaring that an order for alimony pendente lite 
previously entered in said cause should constitute a lien in futuro on 
the share to  be derived by the defendant husband in the surplus pro- 
ceeds from a foreclosure sale under a deed of trust on real property 
owned by husband and wife by the entireties, of itself and without 
further aotion by or chn behalf of the wife, create a lien on the hus- 
band's share therein, the foreclosure sale being consummated after 
the entry of such order? 

2. If so, does such lien have priority over the lien acquired by a 
creditor of the husband who attached the husband's interest in the 
surplus proceeds of sale at the time they were paid to the Clerk of 
the Superior Court by 6he Trustee, who forecbsed the deed of trust, 
pursuant to G.S. 45-21.311 

A judgment cannot be rendered in the Superior Court in favor of 
one spouse again& the other that will constitute a lien on property 
held by 6hem as tenants by the entireties. Keel v. Bailey, 214 N.C. 
159, 198 S.E. 654. Even so, during coverture the husband has the 
right to the full control of suoh property and the income therefrom, 
to the exclusion of the wife. Holton v. Holton, 186 N.C. 355, 119 S.E. 
751; Dorsey v. Kirkland, 177 S . C .  520, 99 S.E. 407; West v. R. R., 
140 N.C. 620, 53 S.E. 477, 6 Ann. Cas. 360. Therefore, where husband 
and wife own land by the entireties, the rents and, profits therefrom, 
which belong t o  the husband, may be oharged with the support of 
his wife. To enforce an order allowing alimony and counsel fees pur- 
suant to the provisions of G.S. 50-16, the court may issue a writ of 
possession pursuant to the provisions of G.S. 50-17, giving the wife 
possession of property held by her and her hu'sband as tenants by the 
entireties, in  order that she may apply the rents and profits therefrom 
as they shall accrue and become personalty to the payment of ali- 
mony and counsel fees as fixed by tohe court. Wright v. Wright, 216 
N.C. 693, 6 S.E. 2d 555. However, the court does not have the power 
to order the sale of land, held as tenants by the entireties, t o  procure 
funds to pay alimony to the wife or to pay her counsel fees. Holton 2). 
Holton, supra. 

It follows, therefore, under our decisions, that neither the order 
of Judge Hobgood, making the allowance of alimony pendente lite, 
nor the order entered by Judge Hall on 4 June 1957, constituted 
a lien on the house and lot held by the petitioner herein and her 
husband. George S. Comer, as tenants by the entireties. The inter- 
est of George S. Comer in the surplus fundis from the foreclosure 
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sale did not become subject t o  attachment until 12 July 1957 by his 
oreditors or for payment of alimony pendente lite pursuant t o  the 
ordem made in the action instituted by Margaret Comer (now Porter) 
against her hulsband, George 6. Comer. 

Real estate owned by a husband may be attached and sold for 
the payment of alimony; and where the hugband abandons his wife, 
leaves the State and his whereabouts are unknown, his real estate 
or pensonal property may be attached a t  the commencement of an 
action for alimony and a valid judgment obtained against the ab- 
sent defendant, not in persowm but as  a charge to be satisfied out 
of the property seized. Walton v .  Walton, 178 N.C. 73, 100 S.E. 
176; White v. White, 179 N.C. 592, 103 S.E. 216; Pennington v. Bank, 
243 U.S. 269, 61 L.Ed. 713. 

Moreover, when a husband abandons his wife and leaves the 
State and the wife obtains a decree for alimony without divorce, 
the court may appoint a receiver to take pomession of the hus- 
band's property, both real and personal, and the court may direct 
the receiver to sell unproductive real estate and to  invest the pro- 
ceeds in order ko obtain sufficient inoorne to enable the receiver to 
pay the expenses of the receivership and the alimony awarded. Lam- 
beth v. Lambeth, 249 N.C. 315, 106 S.E. 2d 491. 

In  the instant case, the petitioner obtained her allotment of ali- 
mony pendente lite in an action in which the defendant husband 
wm personally served with summons and in which he personally 
appeared a t  the trial and was represented by counsel. However, 
he departed the Gtate prior to the entry of Judge Hall's order. While 
Judge Hall's order purported to  set aside the interest, estate and 
equity of George S. Comer in said real estate, rn we have hereto- 
fore pointed out, i t  did not constitute a lien on said right, title 
and inter&. The order further purported to secure to the plain- 
tiff, Nargaret F. Comer (now Porter), the surplus of the proceeds 
from the sale of said real estate owned by the parties as tenants 
by the entireties, but such funds were not directed to be paid by 
the Trustee, who conducted the foreclosure, into the hands of a trustee 
or t o  the Clerk of the Superilor Court, to be held in trust for the 
payment of alimony pendente lite as  such payments fell due. Neither 
was a receiver appointed to handle (such funds pursuant to the orders 
of the court, as  was done in Lambeth v .  Lambeth, supra. 

I n  Walton v. Walton, supra, the Court said,: "The question pre- 
sented is the right of the plaintiff to  a warrant of attachment as 
an ancillary remedy to her cause of action. Chapter 24, Laws 1919, 
prescribes that  the wife abandoned by her husband is entitled 'to have 
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a reasonable subsistence allotted and paid or secured to her from 
the estate or earnings of her husband.' 

"This gives the wife who has been abandoned a remedy both in 
personam and in rem. The attachment is to secure the property 
so that  i t  may be held to satisfy the judgment when rendered and 
also as a basis for publication of the summons. The wife has al- 
ways had the remedy of garnisheeing the salary or wages of her 
husband in such cases, and she is entitled to an attachment of the 
property for the same reason. Otherwise the defendant, pending 
litigation, can sell or convey his property, or creditors may attach 
i t  for debt or obtain prior liens by judgment." White  v. White ,  supra; 
Bernhardt v. Brown, 118 N.C. 700, 24 S.E. 527, 36 L.R.A. 402. 

In the case of Hardware Co. v. Jones, 222 N.C. 530, 23 S.E. 2d 
883, there were numerous judgments against the defendant which 
had been d'uly docketed and which constituted liens on the real 
estate of the defendant. All the judgment liens attacihed a t  the 
same time, when the defendant inherited the real property from his 
father's estate. The plaintiff, holding a judgment docketed 22 May 
1923, brought action thereupon and caused an attachment to be 
levied upon the defendant's distributive share of the personal estate 
of his father. The lower court held the plaintiff had a superior 
lien to the other judgment creditors who were relying upon their 
duly docketed liens. This Court said: "Since, under C.8. 614 (now 
G.S. 1-234), no lien attaches to personalty by reason of the docket- 
ing of the judgment, although such a lien may be acquired by levy, 
the order * * sustaining the prior lien of attachment as to the 
personal property * * is correct." 

It is likewise said in 7 C.J.S., section 272, page 450, '(Where a 
judgment has become a lien on property of defendant, before the 
levy of an attachment on the same property, the judgment creditor 
will prevail over the attaching creditor; * *. *4 judgment credi- 
tor who attached, the personalty of his debtor is entitled to priority 
over a judgment creditor who did not attach such pmperty," citing 
Deeds v. Gilmer, 162 Va. 157, 174 S.E. 37. 

As was said in Walton v. Walton, supra, the statute G.S. 50-16 
prescribes that a wife abandoned by her husband is entitled "to 
have a reasonable subsistence allotted and paid or secured t o  her from 
the estate or earnings of her husband." (Emphasis added) 

I n  Anderson v. Anderson, 183 N.C. 139, 110 S.E. 863, the decree 
allowed subsi~stence, expenses and counsel fees, and declared that 
i t  should be a lien on defendant's real and personal property. How- 
ever, in order to secure the allowance authorized under C.S. 1667 
(now G.S. 50-16), the court required the defendant to execute a deed 
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of h s t  conveying all hie interest in real estate in Nash and Edge- 
combe counties to a trustee for plaintiff to  secure the performance 
of the decree. I n  the event of failure t o  execute the said deed of 
trust within ten days from 30 November 1921, it was provided that 
the decree would operal& as a conveyance to  the said trustee with 
power of &ale in default of any payment or part payment thereon, 
sls required by the order. This Court affirmed the judgment. See 
Sanders v. Sanders, 167 N.C. 317, 83 S.E. 489; Green v. Green, 143 
N.C. 406, 55 S.E. 518; Bailey v. Bailey, 127 N.C. 474, 37 S.E. 502; 
Wood v. Wood, 61 N.C. 538. 

I n  Perkins v. Perkins, 232 N.C. 91, 59 S.E. 2d 356, suit was for 
alimony without divorce under G.S. 50-16, and for allowance for 
subsistence and counsel fees pendente hte.  Devin. J.. later C.J., said: 
"By adequate statutes and the decisions of this Court i t  has been 
wtablished in this jurisdiction that  in an action for alimony without 
divorce, upon issuance of summons and the filing of a verified com- 
plaint setting forth facts sufficient to entihle the complainant to the 
relief sought, the Judge of the Superior Court has power to require 
the payment by the husband of a reasonable amount for the wife's 
subsistence and counsel fees pendente lite, andl the court may en- 
force its order by attachment against the property of a nonresident 
or absconding husband without notice (G.S. 50-16), and in such 
case may also appoint a receiver to collect the income from the 
husband's property. Bailey v. Bailey, 127 N.C. 474, 37 S.E. 502; 
White v. White, 179 N.C. 592, 103 S.E. 216; Holloway v .  Holloway, 
214 N.C. 662, 200 S.E. 436; Peele v. Peele, 216 N.C. 298, 4 S.E. 2d 
616; Wright v. Wright, 216 N.C. 693, 6 S.E. 26 555; ~McFetters v. 
McFetters, 219 N.C. 731, 14 S.E. 2d 833." (Emphasis added) 

In  light of the foregoing authorities, in our opinion, the mere 
statement in Judge HallB ordm, to the effect that  the surplus ir. 
the  sale of the real estate held as tenants by the entireties, which 
would otherwise belong to  George S. Comer, is secured to the plain- 
tiff, without further (providing for such proceeds to be in~pounded 
and brought into custodia legis, did not give a lien on such funds 
for payment of alimony, superior to an attachment by a creditor 
of George S. Comer. 

Moreover, the court below found as a fact that the action insti- 
tuted by the respondent Martin and the judgment rendered there- 
in were in all respects regular. Therefore, we hold that,  since t.he 
petitioner did not attach these funds, and the court below took no 
steps to sequester and impound said funds so t o  make them immune 
from attachment, the attachment of the respondent Martin is super- 
ior to the order of Judge Hall, with respect t o  the funds now held 
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in the office of the Clerk of the Superior Court of Warren County in 
an amount sufficient t o  satisfy the rwpondent's judgment. 

It will 'be noted that  these funds are not held by the Clerk of the 
Superior Court pursuant t o  any order of the court, but were volun- 
tarily paid into his office pursuant t o  the provisions of G.S. 45-21.31. 

The judgment of the court below is 
Rcvereecl. 

H I G C ~ S ,  J. took no pant in the consideration .or decision of this case. 

LILLIAS A. 1)E.U'. ADVINI~TRATRIX OF JAMEB HYLTOx V. WILSON 

(Filed 14 January 1960) 

A fourteen-year old boy who enters upon a road construction site 
and w e n s  a sliding door ,to the cab of a large ellane used in excavatior~ 
work, and undertakes to operate the crane, is a trespasser, certainly 
when he had theretofore been warned by a neighbor to keep off the 
machinery. 

Same- 
The duty owed by the owner or occupant of land to tr6spasel.j is not 

to wilfully or wantonly injure them. 

Negligence 3& 
In  order to invoke the doctrine of attractive nuisance plaintiff must 

introduce evidence to support the flnding that the defendant knew, or 
in the exercise of r e a m b l e  care should have fore.seen, that children 
were likely to play upon the dangerous instrumentality. 

Same- 
The doctrine of attractive nuisance is usually applied to very young 

children, who because of their youth, do not realize the risk involved. 
The doctrine does not apply to a fourteen-year old boy of more than 
average intelligence who enters upon a construction site and dellber- 
ately opens the sliding door to a large crane, starts the motor and 
undertakes to operate the boom. ' 

Dvidence t h a t  a fourteen-year old boy entered upon a construction 
site, opened the sliding door to the cab of a large crane, started the 
motor, and, in undertaking to aperate the crane, caused the boom to 
come in contact with high-tension wirea resulting in  his death, together 
with testimony of a n  experienced workraan that  in ten years he had 
never known a person other than a trained operator to attempt the 
operation of a c ~ ~ n e ,  i8 held insuficient to be submitted to the jury 
on the issue of the negligence of the construction company in leaving 
the machinery unlocked and unattended after working honrs. 
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6. Sam- 
Tfbe act of a fourteen-year old boy, of more than average inteLligence, 

in entering upon a construction site and opening the sliding d m  to 
the cab of a crane, etarting the motor of the crane, and undertaking 
to aperate the same, i e  held to disaloae contrbntmy negligence on his 
part barring recovery for his death when the boom d the crane operat- 
ed by him struck a high-tension wire. 

APPEAL by plaintiff from Fountain, Special J., (first) June As- 
signed Term, 1959, of WAKE. 
Civil action to recover damages for the death of James Hylton, 

plaintiff's intestate, allegedly caused by the negligence of defendant. 
Jamas Hylton, aged fourteen on May 8, 1957, died about 6:00 

p.m. on August 1, 1957. Af~kr  the workmen had left the job, he 
w m t  into a construction area and gat into and operated defendant's 
crane. The 'boom struck high-tension transmiwion lines, electrify- 
ing trhe boom and the crane; and, in attempting t o  get from the cab 
of the crane, part of his body came in contact with the metal of the 
crane, causing instant death by electrocution. 

The crane was mounted on catenpillar Backs. It had a steel cab; 
and a steel boom, about 35 feet long, extended directly to the front 
of ithe cab. The cab and boom pivoted simultaneously when m~aterial 
picked up in one place in the bucket or sooop was moved around for 
depwit elsewhere. Inside the cab, "there were a number of levers, 
g e m  and foot (pedals which were used to operate the crane. includ- 
ing the raising and lowering of its boom, the use of the large steel 
bucket attached to the boom, and the movement of the crane." 

Plaintiff alleged: "15. That  said crane and its operating mechanisms 
were attractive t o  children and particularly to young boys between 
the ages of 11 and 14 years, and for ~evera l  days prior to August 1, 
1957, i t  had been the practice of young boys rasiding in the neighbor- 
hood where said work was in prograw to play on and about said 
crane and other machinery and equipment which defendant was em- 
ploying on said cx)nstruction job both during and after working hours; 
and that  these facts were well known to the defendant and its va- 
riow emplloyees who were engaged in the work on lsaid job." 

Plaintiff alleged that defendant was negligen* in these respects: 
(1) It "failed and neglected to  secure the ignition system on the 
crane engine." (2) It "failed and neglected to  lock the cab door." 
(3)  It "failed and neglected b place any warning signs in and about 
said equipment to warn of its inherently dangerous nature." (4) It 
"failed and neglected to warn plaintiff's intestate and other children 
playing in the ne ighborhd  and to forbid them from playing on said 
equipment." (5) It knew, or in the exercise of reasonable care should 
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have foreseen, that  children playing in and about defendant's said 
maohinery and equipment would likely suffer death or serious bodily 
harm. Such negligence on the part of defendant, plaintiff alleged, 
proximahely caused her intestate's death. 

To su,pport her allegations, plaintiff (the intestate's mother) offered 
evidence tending to  show the facts narrated below. 

Incident t o  the widening and paving of Dixie Trail, a public street, 
defendant, pursuant to its contract with the City of Raleigh, was 
engaged in the construction of a culvert a t  Beaver Dam Creek. Dixie 
Trail runs (generally) north and south. It had been closed (by barri- 
cades) for defendant's operations. The crane was in Dixie Trail, just 
south of the "very large size culvert ditch." 

Grant Avenue, an east-west street, dead-ends a t  Dixie Trail. A 
barricade on Grant Avenue faced westbound traffic thereon. The bar- 
rioade marking the south boundary of defendiant's operations ran 
across Dixie Trail "jutst about a t  the point where Grant Avenue en- 
tered Dixie Trail." It was approximately 125 feet from (north) this 
barricade to the creek. 

Wade Avenue is the next east-west street south of Grant Avenue. 
The portion of Dixie Trail between Wade Avenue and the area of de- 
fendant's operations had been "blocked off" for grading work. Heavy 
machines, including a t  least one bulldozer, were in this area. 

Residences were along Grant Avenue. Going north on Dixie Trail 
from Wade Avenue to  Beaver Dam Creek, the (left) west side of 
Dixie Trail was an undeveloped wooded area. There were residences 
on the (right) east side of Dixie Trail. James Hylton lived (with 
his mother, Mm. Donald M. Dean, and her husband) a t  the southeast 
corner of Dixie Trail and Grant Avenue. The Roberts residence, fac- 
ing on G r a d  Avenue, was a t  the northeast corner of Dixie Trail and 
Grant Avenue. The Roberts property extended north to Beaver Dam 
Creek. The area of defendant's operaitions extended along the side 
of the Roberts property. The barricades were across the respective 
streets. 

Batween Grant Avenue and Beaver Dam Creek, high-tension pow- 
er lines ran approximately parallel to, and some fifteen feet east of, 
the east edge of the pavement on Dixie Trail. On both sides, "the 
ground was considerably lower than the roadbed of Dixie Trail." 

There were no signs warning persons to  keep away from the equip- 
ment. Defendant's foreman, upon adverse examination, recalled no 
occasion when children or others were warned to get farther away 
from the equipment or to leave. 

Defendant's construction operations had been in progress for a week 
or more. Paul M. Yount, defendantl's foreman, was in charge of con- 
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druction. He gave orders to T. J. Medlin, defendant's crane operator, 
as to the work to be done by the crane. Only a regular crane operator 
wsls permitted to  operate the crane. 

Shortly after 3:00 p.m. on the 'afternoon of August 1, 1957, Medliin 
completed his work for the day and left the job. Defendant's other 
employees, including Yount, left "around 5:30 p.m." Thereafter, "no 
employees of defendant remained on the job site in charge of said 
wane or any other equipment." 

There was a slidung door on the right front side of the cab of the 
crane. When Medlin (who died prior to the trial) quit work on 
Au@ 1, 1957, he closed the door by sliding i t  forward but did not 
bock it. There was la laitch a t  the front, available for attaching a 
lock, but there was no lock on this latch. The boom was pointed in 
a general westerly direction, that  (is, away from the power lines, and 
was some feet above the ground. The bucket wa5 lying on the ground. 
Behind the crane, within defendant's area of operations, wew piles 
of dirt which had been brought out of the creek, one probably ns 
high as twelve feet. 

Shortly after defendant's employees had left the job, plaintiff's 
witnesses Phillip Strobel and George Boder, both aged fourteen, and 
James Hylton, who had been playing badminton in Boder's back- 
yard, quit their game, ah Hylton's suggestion, land went to the con- 
struction area. Strobe1 testified: ". . . James said he would like to go 
down and look a t  the machinery." Boder testified: ". . . James stated 
to me (that he wanted to play on the bulldozers." 

Upon reaching Dixie Trail, they went first to a bulldozer that was 
in front of Mrs. Perry's house, "about three houses south of the Dean 
house." Hylton got up on the bulldozer and started it. Just then Mrs. 
Perry came out of her house, told the boys to leave and warned them 
to &ay off of the equipment. Hylton then suggested ithat they go 
north, into the area of defendant's operatiom, that  "he wanted to  
look a t  rthe crane." The crane was about 200 feet from (norbh) the 
bulldozer in front of Mrs. Perry's hlouse. The boom and cab of the 
crane then faced west. The bucket was on the ground, .some 10-15 feet 
from the crane. The boom was up in the air, a t  an angle of approxi- 
mately 55 degrees. 

Strobe1 and Boder, passing the crane, went t o  and crossed the creek. 
They were throwing dirt clods into %he water when other boys chased 
them back to the south side of the creek. Meanwhile, Hylton had 
gone to the crane. Boder, who r&urned first to the side of the crane, 
eaw Hylfon slide open and enter the door t o  the cab. Hylton then 
got the engine started but cut i t  off and got out of the cab. Upon 
Strobel's return to the site of the crane, Hylton told him what he 
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had done. Hylton told Boder that  "he wanted to take the boom 
around so he could drop the bucket in that  ditoh on the east side of 
Dixie Trail.'' 

Hylton then got back into the cab and sat  in the operator's seat on 
the right side of the cab. Strobel also got into the cab and stood 
"on the little ledge next to the driver's ,seat." Boder walked around 
and sat  on a little ledge on the back of the crane but left and got on 
a mound of dirt some two or three feet back (south) of the crane 
when Hplton started the engine. 

Hy lhn  again started the engine, by pushing a button. Strobel's 
testimony as to what then occurred (substantially in accord with the 
testimony of Boder) was as follows: 

"While I wss standing there in the edge of the crane, I saw 
James operate it, that is, work the crane back and forth for sev- 
eral minutes. He first ewung the crane from side to side, sort of 
testing out which lever worked which part of the crane. He didn't 
also work the boom up and down. I could see him lift the bucket 
up off the ground. When I first came there, the steel bucket was 
sitting on the ground. When I first came there the boom of this 
crane was pointed west a o r w  Dixie Trail. At  the time the boom 
of the crane ended up in these high-ternion wires it was then point- 
ed just about east. I n  other words, at that time it had swung all 
the way around and almost a 90-degree angle. I remember hear- 
ing James ssy  something about he was going to swing that boom 
around and drop the bucket in .the ditch #on the east side of Dixie 
Trail. After he said that, I saw him work the levers and the crane 
began to turn, that  is the cab of the crane began to turn to its 
right. that is toward the east of Dixie Trail. The crane was moving 
a t  R bort of even slow pace. Then as the crane swung almost all the 
n-ay around to my right, that is t o  the east, the top of i t  suddenly 
hit into these electric wires on the east  side of Dixie Trail. I don't 
remember exactly if a t  that time the bucket of the boom was al- 
most over that ditch on the east side of the road to which James 
~vanted to put the bucket into. I think i t  had just about gotten over 
there." 
When the boom hit the wires there was a big "bang." The sparks 

began to fly a t  the points of contact; and there were sparks and a 
small amount of flame coming from the cateqdlar hracks where the 
crane was grounded. Strobe1 jumped from the cab, clearing the metal 
of the crane, hit the ground and ran. Neither Strobe1 nor Boder wa.9 
injured. 

A police officer, in response to a report that children were playing 
on the construction equipment, was en route to the scene; but the 
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tragedy had occurred before he arrived. Upon arrival, he called the 
Power Company and the Fire Department. Soon the power was cut 
off. A crane operator oame and removed the boom from the power 
lines. When the officer could safely go to the crane, he found Hylton's 
deadr body, hlis legs near one of the tracks of the crane. 

No witness had seen Hylton attempt to get from the cab. When 
Strobel, fleeing from the crane, last gaw him, Hylton "was sitting 
there . . . trying to move the crane from the wires or something." 

Reference will be made in the opinion to other facts disclmed by 
the evidence. 

At the close of plaintiff's evidence, the court entered judgment of 
involunt.ary nonsuit. Plaintiff excepted and appealed. 

Dupree & Weaver and David R. Cockman for plaintiff, appellant. 
Smith,  Leach, Anderson & Dorsett for defendant, appellee. 

BOBBITT, J. The evidence does not support the allegations in plain- 
tiff's paragraph 15, quoted in the istatement of facts. The evidence re- 
lating to these allegations tends t o  show: At times, when the work 
WM in progress, onlookem, including small children, stood a t  the 
barricades and watched ithe operation of the machinery. At times, 
older boys watched from closer positions. Hylton, Strdbel and Boder 
had watched from a bank on the Roberts property. Boder testified 
they "went off the bank and weat around right where they were work- 
ing." Strobe1 testified that  at such time he got "within about 30 feet 
of i t  . . ." M~rs Dean testified that, "after working hours every after- 
noon," she had observed small children and ,persons of all ages "at 
or about tihis equipment." There was no evidence that any person 
either during or after working hours had undertaken to  get upon and 
to intermeddle in  any way with any equipment in the construction 
area. 

It was "still daylight" when the fatal accident occurred. The ;three 
fourteen-year old neighborhood boys could observe and were fully 
aware of the existing physical conditions, including the location of 
the power lines. 

We are not concerned directly with Hylton's condud in climbing 
upon and darting the bulldozer in the area south of the area of de- 
fendant's operations. However, if he was not already fully aware 
of his status as a t r e s p a ~ e r  and of the danger involved1 in his at- 
tempted operation of the bulldozer, Mlw. Perry's warning was suf- 
ficient to bring these facts to his attention. Disregarding Mrs. Perry's 
warning, he proceeded to ithe crane. 

In  opening the door and entering the cab of the crane, in his first 
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operation thereof, and in his later operation thereof for a specific 
purpose, all of Hylton's efforts were intentional and deliberate. They 
reflect a steady nerve, daring, alertness, intelligence and skill. I n  
getting into and operating defendant's crane, Hylton was a trespmser 
and was well aware of that fact. 

"As affecting liability for injury resulting from the condition of 
premises in private ownership or occupancy, one who enters with- 
out permission or other right is a trespasser." Hood v. Coach Co., 
249 S . C .  534, 107 9.E. 2d 154. "The duty owed to trespassers is that 
bhey must not be wilfully or wantonly injured." Jessup v. R. R., 244 
N.C. 242, 93 S.E. 2d 84; 65 C.J.S., Negligence $ 24; 38 Am. Jur., 
Negligence $ 110. 

There being no evidence that Hylbn's death was caused by the 
wilful or wanton negligence of defendant, plaintiff frankly bases her 
alleged right t o  reaover on the so-called aktractive nuisance doctrine, 
citing Ford v. Blythe Brothers Co., 242 N.C. 347, 87 S.E. 2d 879, 
where Denny, J., quotes (wi6h approval) from Judge Connor's opin- 
ion in Briscoe v. Lighting and Power C'o., 148 N.C. 396, 62 S.E. 600, 
19 L.R.A. (N.S.) 1116. See 1 N.C.L.R. 162, ('Limitations of the At- 
tractive Nuisance Doctrine," where the Briscoe case is discussed in 
detail, and Campbell v. Laundry, 190 N.C. 649, 130 S.E. 638, where 
Varser. J., citing the Briscoe case, stated that  this Court was not dis- 
pmed to  extend the so-called attractive nuisance doctrine. 

In the Briscoe case, where demurrer was sustained, the plaintiff 
was a thirteen-year old boy. In the Ford and Campbell cases, re- 
covery was allowed. In Ford, a three-year old girl stepped into a 
latent bed of hot ashes. In  Campbell, a four-year old boy climbed 
upon an electric delivery truck, improperly parked, and pushed a lever 
and thereby set i t  in motion. The present case does not involve a de- 
ceptive condition or latent danger, nor does it involve an accidental 
setting in motion of machinery. 

Full discussions of the origin of the so-called attractive nuisance 
doctrine and of the divergent decisions relating thereto are set forth 
in 65 C.J.S., Negligence 5 29, and in 38 Am. Jur., Negligence $ 142 
et seq. North Carolina decisions relating thereto are cited and dis- 
cussed in 13 N.C.L.R. 340 and in 26 N.C.L.R. 227. 

There is a growing tendency to discard the phrase "attractive 
nuisance doctrine" as denoting an inflexible rule of law of precise 
meaning. Thus, in the Restatement of ,the Law of Torts, 5 339, under 
the caption, "Artificial Conditions Highly Dangerous to  Trespassing 
Ohildren," the conditions under which "A possessor of land is subject 
to liability for bodily harm to young children trespassing thereon 
caused by a structure or other artificial condition which he maintains 
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upon the land," are set forth. The legal principles there stated have 
received widwpread approval. Prosser on Torts, Second Edition, § 76, 
p. 440 et seq.; 65 C.J.S., Negligence $ 28, p. 454. 

Under our decisions, to invoke the attractive nuisance doctrine, it is 
essential that  "the facts are such as t o  impose the duty of anticipa- 
tion or  prevision." Briscoe v. Lighting and Power Co., supra. I n  our 
view, the evidence is insuffioient to support a finding that  defendmt 
knew, or in the exercise of r eamab le  care should have foreseen, that 
children or persons of 'my  age were likely to open the door of the 
cab, climb into ithe operator's seat and undertake to operate the crane. 
Indeed, i t  would seem that Hylton's venturessome conduct far exceeded 
trhe limik of reasonable prevision. 

Yount, duning ten yeam experience, had never known a person other 
than a trained operator to attempt the ope~ation of a crane. Mrs. 
Dean testified: "I had never known hirn (Hylton) to get on cranes 
or heavy machinery such ,as this before this day." Again: "1 had not 
speoifioally warned him to &ay off any of this equipment; I saw no 
necessity for doing that." 

Moreover, the attractive nuisance dodrine is designed to protect 
"small children" or "children of tender age." 38 Am. Jur., Negligence 
§ 157. It applies to children who, "because of their youth do not dis- 
cover the condition or realize the risk involved in intermeddling in 
i t  or coming within the area made dangerous by it." Restatement of 
the Law of Torts, 8 339 (c). "It does not extend to  those condit' I ions 
the existence of which is obvious even to children and the risk of 
which is fully realized by them." Restatement of the Law of Torts, 
5 339, comment, p. 922. 

"The attractive nuisance doctrine applies only in favor of chil- 
dren of tender years who are too young to understand and appre- 
ciate danger, and excludes those who have reached years of dis- 
cretion and are able t o  understand and appreciate ithe danger or 
who, knowing the hazard, -me the risk of doing that  which will 
imperil their lives or limbs, even though the owner has notice 
that  children are accustomed to come s h u t  the place of danger. 

"While there is no definite age fixed a t  which a child ceases to  
be entitled to the protection of the attractive nuisance doctrine, the 
great majority of cases in which i t  has been applied have involved 
children of less than ten years of age, and i t  has been considered 
$hat i t  cannot be applied to  a child of the age of fourteen or over, 
a t  least in the absence of some showing of a lack of the mental de- 
velopment which is ordinarily found in children of that age or of 
n very exceptional state of facts." 65 C.J.S., Negligence $ 29(11). 
I n  Briscoe v.  Lighting and Power Co., supra, Connor, J., states: 
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"Again, in the numerous cases which we have examined we do not 
find any in which a boy of thirteen years, 'with the usual intelligence 
of boys of that  age,' has been permitted to rely upon the attractive 
allurements of machinery to children." 

James Hylton was a well-developed and healthy fourteen-year old 
boy. Mrs. Dean testified: "I felt that  he did have quite a good mind. 
He  had successfully completed the seventh grade a t  Josephus Daniels 
High School . . ." He was interested in outdoor sports, pal-ticulnrly 
baseball and fishing. Mrs. Dean testified: "And he was crazy about 
the Marines. H e  was interested in his church, Sunday school and 
scouting." Indeed, all the evidence leaves the impression that  he 
possessed as much as or more than "the usual intelligenoe of boys of 
that  age." 

Much as we may admire James Hylton, and much as we may de- 
plore his untimely death, the fact remains that  the evidence shows 
unmistakably tha t  (1) he knew he was a trespasser, (2) he was con- 
scious of the danger, and (3) he deliberately risked the consequences 
of his wrongful conduct. Under these circun~stances, we are of opinion, 
and so hold, that  plaintiff may not, under the attractive nuisance doc- 
trine or otherwise, recover from defendant for James Hylton's death. 

If instead of causing his own death, Hylton, in operating the crane 
had caused injury or death t o  an innocent bystander, unquestionably 
such injury or death would have resulted from Hylton's actionable 
negligence. The evidence, taken in the light most favorable to  plain- 
tiff, discloses that  her intestate's negligence was either the proximate 
cause, or in any event a contributing proximate cause, of his own 
death. Tart v. R. R., 202 N.C. 52, 161 S.E. 720; I'an D y k e  v. Atlantic 
Greyhound Cq., 218 N.C. 283, 10 S.E. 2d 727; Luttrell v. Mineral 
Co.. 220 S .C.  782, 18 S.E. 2d 412. 

For the reasons sta.ted, the judgment of involuntary nonsuit is 
affirmed. 

Affirmed. 
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GAR LEE PAOK v. ROBERT OIROW McCOT AND 

-. < 
QUEEN CITY GOAOH COMPANY. 

(Filed 14 J n n ~ ~ a r y ,  1960.) 

1. Pleadings 8 31- 
For the pllrposrr: of u inotion to strike, the allegatioiis of the 1)leadilig 

must be taken a s  true. 

a. Judgments 8 
The plea of res judicata must be founded upon a n  adjudication on 

'the merits. 

3. Judgments 8 34- 
A consent judgment, a s  well as a judgment upon a verdict of a jury, 

ie a bar  to a subsequent action between the parties or their privies a s  
'to all questions and facts in issue therein. 

4. Same-- 
A minor instituted ad ion  by her next friend against the drivers of 

the two vehicles involved in a collision, alleging that  plaint= was in- 
jured by the joint and concurrent negligence of defendants, and defend- 
,ants filed joint answer denying liability. Consent judgment was ell- 
tered that  plai~itift' recover of the defendants a stipulated s~uii.  H e l d :  
The issues of the joint and colicurrent negligence were raised by  the 
pleadings and the congent judgment constitutes a n  adjudication there- 
of so that  in a subsequant action by one of 'the drivers against the other 
the consent judgment may be properly pleaded a s  a bar. 

BOBBITT, J., dissenting. 
PARKER, J., joins in the dissent. 

On CERTIORARI to review an order entered in trhe cause by Huskins, 
J., a t  the September Term, 1959, MADISON Superior Court. 

The plaintiff alleged he eustiained personal injuries and property 
damage in a oollision between his motorcycle and a Queen City Coach 
Company bus operated by Robert Crow McCoy; that  the aocident 
and his injury and damage were proximately caused by the actionable 
negligence of the defendants. 

T'he defendants, by answer, denied negligence and interposed the 
further defense that all issues of negligence between the present parties 
were adjudicated and settled by final judgment of tihe General County 
Oourt of Buncombe County in the clase of Sara Lou Gibbs, b.n.f., v. 
Gar Lee Pack, (present plaintiff) Queen City Coach Company and 
Robert Cirow McCoy (present defendants). Copies of the pleadings 
and judgment were made a part of the further defense. These records 
disclose that in the prior aiotion Miss Gibbs alleged she sufferedr in- 
juries and damage as a result of a collision between a motorcycle 
operated by Gar Lee Pack and a Queen City Coach Company bus 
operated by Robert Cirow McCoy; that  the collision and her injuries 
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and damage were proximately caused by the joint and concurrent 
negligence of Pack, the Coach Company, and McCoy. 

The three defendants in the Gibbs action filed a joint answer de- 
nying all allegation6 of negligence. After the issues were thus joined~, 
the General County Court rendered judgment "that the plaintiff re- 
cover of the defendanb the sum of $1,050 in full and h a 1  settlement 
of all matters involved in this action." The plaintiff, her father as 
next friend, her attorney, and "attorneys for the defend'ants" appear 
to have s i g n d  the judgment signifying consent. 

When the present action came on for hearing, Judge Huskins, on 
plaintiff's motion, entered an order striking the defendants' further 
defense. The defendants applied for and obtained this Court's writ to 
review the order. 

Mashburn & Huff, By: Joseph B. Huff for defendants, appellants. 
Bruce J. Brown for plaintiff, appellee. 

HIGGINS, J. The plaintiff contends the plea of res judicata shows 
on its face tihat it is not a defense to the matters and things alleged 
in his complaint for that  i t  fails to aver that he was servedr with 
mnmons, participated in t!he action, appeared or authorized any at- 
torney to appear for him, had knowledge of the prior suit, or author- 
ized anyone to m n m t  to the judgment. 

At  this stage of the cause we are ooncerned with allegations only- 
not with proof. For the purposes of the motion to strike, we must 
rtcoept as true the allegations of the further defense. Trust Co. v. 
Cum&, 244, N.C. 102, 92 S.E. 2d 658. If the plaintiff1& objections 
w e  well founded he will have opportunity to present them when the 
defmclants offer evidence to support their plea. Or if, as  he suggests, 
the record in the general county oourt does not speak the truth a4 to  
him, his remedy is pointed out in Stone v. Coach Co., 238 N.C. 662, 
78 S.E. 2d 605. 

The plaintiff also contends the order driking the further d e f m e  
should be sustained on the authority of Mercer v. Hilliard, 249 N.C. 
725,107 S.E. 2d 554, and Penn Dixie Lines v .  Grannick, 238 N.C. 552, 
78 S.E. 2d 410. In the Penn Dircie Lines case the defendant interposed 
the further defense that the plaintiff had panticipated with the de- 
fendrant in an extrajudicial settlement of the claims ,by third parties 
growing out of the same accident. This Court said: "The allegations 
relating to extrajudicial settlements of the plaintiff and the defend- 
ant . . . have no proper place in the answer . . . Logic would ignore 
the facts of life if i t  accepted the plaintiff's participation in the extra- 
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judicial settlement . . . as an in~plied admission of legal oulpability 
on its part . . ." 

In  the Mercer case the defendant interposed the further defense 
that a Mrs. Strickland had instituted an action agaimt both Mercer 
and Hilliard, alleging she had suffered property damage in the colli- 
sion which resulted from the negligence of both. The cause was settled 
by payment of $165 to  Mrs. Strickland. No pleadings were ever filed 
on behalf of either defendant. The superior court, on Mrs. Strickland's 
application, entered judgment of nonsuit, taxing her with the costs. 
I n  passing on the order t o  strike the further defense in the Mercer 
case, this Court said: "The facts alleged by defendants do not con- 
stitute either an adjudioation or an acknowledgment that negligence 
on the part of Mrs. lMercer proximately caused the collision between 
the Rlercer and the Hilliard cars." In  Penn Dixie Lines, a court action 
was never instituted. In  Mercer, action was instituted but judgment 
of nonsuit was taken by the plaintiff. In neither case was there an 
adjudication on the issues of negligence. 

The Latin phrase, res judicata, comes to us from the civil law. It 
means the thing has been adrjudicated; i t  has been determined by judg- 
ment; it has been settled by the court, etc. There may be a n  estoppel 
by conduct, but the plea of res judicata must necessarily be founded 
on an adjudication - a judgment on the merik. See Hayes v. Ricard, 
decided this day. 

The further defense in the case now before us is bottomed on these 
allegations: The plaintiff, Miss Gilbbs, was injured by the joint and 
concurrent negligence of all the defendants, including the present 
plaintiff. A joint answer was filed by all defendants, denying negli- 
gence. By consent the court adjudged that the defendants pay to the 
plaintiff $1,050 "in full and final settlement of all matters involved 
in this action." The defendants in the instant action have pleaded 
that judgment, as a bar t o  the right of the plaintiff to recover. In  a 
similar factual situation, this Court said: "Unquestionably the judg- 
ment pleaded, as between the parties, would oonstitute res judicata 
and be regarded as conclusive as t o  all rights, questions and facts in 
issue in that action. . . . This would be true whether the judgment was 
by consent of the parties or based on the findings and verdict of rt 
jury. . . . 'There is no doubt that  a final judgment or decree neces- 
sarily affirming the existence of a fact is conclusive upon the parties 
or their privies, whenever the existence of that fact is again in issue 
between them.  . . in the same or any other court.' " Lumberton Coach 
Co. v.  Stone, 235 N.C. 619, 70 S.E. 2d 673; Hayes v. Ricard, supra; 
Conch Co. v. Burrell, 241 N.C. 432, 85 S.E. 2d 688. 

The holding in the Lumberton Coach Company case is founded on 
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the premise tha t  a judgment for the plaintiff against two or more de- 
fendants charged with joint and concurrent negligence establishes their 
negligence and may be pleaded in bar by one defendant against $he 
other in a sulbsequent action between them based on the negligent 
a& a t  issue in the first cau8e. See also, Stone v. Carolina Coach Co., 
238 K.C. 662, 78 S.E. 2d 605. The decisions in Penn D e e  Lines v. 
Grannick, supra, and Mercer v. Hilliard, supra, me not in conflict for 
the reason that  in neither case was there an adjudication on issues of 
negligence. 

The case of Stanley v. Parker, 207 N.C. 159, 176 S.E. 279, is readi- 
ly distinguishable. I n  that  case the Court said: "A judgment against 
several defendants does not as a rule determine tJheir rights among 
themsel~es, unless their rights have been drawn in issue and de- 
terninetl in the action in which the judgment was rendered." That  
action was in contract. I t  involved an accounting between the parties 
as to the amount each should pay on a judgment entered against 
both in a prior action. 

I n  holding thle plea in bar good in a tort  case, however, our Court 
has proceeded on tlhe theory that  a judgment against all defendants 
who are joilntly charged with actionable negligence necessarily estab- 
lishes the negligence of all. Consequently neither can recover from 
the other in a subsequent action involving the same negligent acts. 
When both parties are a t  fault, neither can recover from the other. 

I t  must be conceded, however, there is authority in conflict with 
the ruie as skated in Luvnberton Coach Co. v .  Stone, supra, etc. The 
conff~cting authorities hold that  a judgment for the plaintiff in an 
nct~on against two or more defendants is not res judicata as t o  the 
defendants' rights and liabilities among themselves, unless those rights 
and liabilities have been expredy  put in issue in the prior action by 
cross or adversary pleadings. 101 A.L.R. 104; 142 -4.L.R. 727; 152 
A.L.R. 1066; 38A Am. Jur., ",Judgments," § 41. 

Howewr, adhering to  our rule, we conclude the trial court com- 
mitted error in striking the further defense. It should be restored to  
the defendants' answer. 

Renwed.  
BORBITT. J . ,  dissenting. Coach Co. v. Stone, 236 N.C. 619, 70 S.E. 

2d 653, which supports the present decision, is contrary t o  the weight 
of authority. 30A Am. Jur., Judgmentis § 411 ; 50 C.J.S., Judgments 
$ 819 : -Annotations: 101 A.L.R. 104; 142 A.L.R. 727 ; 152 A.L.R. 1066 ; 
Byrun? 2'. Ames & Webb, Inc. (Va. 1955), 85 S.E. 2d 364; Clark's 
Adm'x z.. Rucker (Ky. 1953), 258 S.W. 2d 9 ;  Casey v. Balunas (Conn. 
1955), 113 A. 2d 867; Kimmel v. Yankee Lines (C.A. 3rd 1955), 224 
F. 2d 644. 
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I n  the oited Virginia case, the opinion ~tates: "The wee of Lum- 
berton Coach Co. v. Stone, 235 N.C. 619, 70 S.E. 2d 673, appears to 
be a t  odds with the general rule, . . ." In my apinion, our decision in 
Coach Co. v. Stone, supra, is erroneoue and should be overruled. 

The rule supported by the weight of authority is illustrated in the 
Restatement of the Law of Judgments, 8 82, as follows: "A and B 
are diriving automobiles, which collide. C, a passenger in B's om, sues 
A and B. Whether the judgment is in favor of or against C as to either 
or both A and B, the issues as to negligence or other element of the 
cause of action are not res judicata in a subsequent action (by A against 
B for damage to  his car." 

In the ci'ted Kentucky case, the opinion, citing authorities, states: 
"The rules of res judicata are b a e d  upon an adversary system of 
procedure designed for the purpose of giving persons an opportuni;ty 
to litigate claims agai~nst each other. As a consequence, persons who 
have not ih'ad an apportunity of litigebing between ithemeelves the cor- 
rectness of a determination which is the basis of a judgment for or 
against them are not wncluded by such a determinaton in a suhe-  
quent adion between them. Unless they were adversaries in the action 
in which the judgment was entered, ;the judgment merely adjudicates 
the righbs of bhe plaintiiff ,against each defendant, leaving unadjudicat- 
ed the rights of the defendanh between thaselves." 

Where two defendants are sued as alleged joint tort-feasors, they 
have no legal right t o  prosecute their respective claims inter se in 
the plainiff's action. Bell u. Lacey, 248 N.C. 703, 104 S.E. 2d 833, 
and cases cited. The coment judgment, now pleaded as res judicata, 
is a compromise ~ettlement, with court approval, of a minor's alleged 
claim. It was entered in an action in which the alleged joint tort- 
f e m m  filed (a joint answer, consisbing of la general denial of the plain- 
tiff's allgationis, raising k u e s  between the plaintiff and the defend- 
ants. No issues were raised as lbetween the defendants. They did not 
attempt to  prosecute in said action their respective claims inter se. 

Tarkington v. Printing Co., 230 N.C. 354, 53 S.E. 2d 269; Herring 
v. Coach Co., 234 N.C. 51, 65 S.E. 2d 505, and Snyder v. Oil Co., 235 
N.C. 119, 68 S.E. 2d 805, cited in Coach Co. v. Stone, & p a ,  involved 
essmtially different factual situations. In  {these cases, there had been 
a settlement or adjudication, to pursue the above illustrati~n, of issues 
raised as between A and B. 

I n  Stone v. Coach Co., 238 N.C. 662, 78 S.E. 2d 605, defendant's 
bus dmiver (Parker) had sued Stone. Stone pleaded the contributory 
negligence of Parker. A consent judgment was entered under which 
Stone paid Parker a compromise consideration. Since plaintiff's right 
to recover from the Coach Company was grounded solely on the al- 
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leged negligence of Parker, i t  was held that the judgment, determina- 
tive &S between Parker and Stone, precluded Stone's recovery from 
defmdant, Parker's employer, on principles stated in Leary v. Land 
Bank, 215 N.C. 501, 2 S.E. 26 570. 

Here, if the plaintiff in the prior action had been sui juris, and the 
defendants, jointly or singly, had oompromi~sed her clraim and obtained 
a release, without court action, such settlement with plaintiff would 
not be a bar to subsequent litigation to  determine the rights of the 
defendants inter se. Dixie Lines v. Grannick, 238 N.C. 552, 78 S.E. 
2d 410: Mercer v. Hilliard, 249 N.C. 725, 107 S.E. 2d 554. 

Under the present deoision, the result is this: An automobile colli- 
sion occurs in which a passenger is injured. The two drivers, both or 
either, may compromise the claim of the injured pasmnger, pay the 
compromise oonsideration and obtain a full releanse without impairing 
their respective rights inter se. However, if the pwsenger happens to 
be a minor, and no valid compromise may be effected without the 
approval of the court, the drivers may not compromise the alleged 
claim of the injured passenger without sacrificing their rights to have 
determined in subsequent litigation their respective rights and liabili- 
ties inter se. 

Our law encourages "out of 00w-t" compromise settlements. Dizie 
Lines o. Grannick, supra; Alercer v. Hilliard, supra. For like reasons, 
"in court" ompromise settlements shlould be encouraged. 

Whether la judgment in accordance with a verdict establishing t,hat 
the passenger was injured by the negligence of the operators of both 
vehicles involved in a collision ehould be held determinative of the 
rights and liabilities of the defendants inter se, while the subject of 
the authorities cited above, is not presented by this appeal. Here, there 
was no adjudication of the imues raised as between the plaintiff and 
the defendants. The  defendant.^ did not acknowledge, but denied, 
liability to the plaintiff. The defendants simply offered to  pay a stipu- 
lated amount by way of compromise of plaintiff's alleged cause of 
action. In my opinion, the essential nature of a compromise settlement 
is not affected by the circumstance that  i t  is ma& (necessarily so 
when plaintiff is a minor) with the sanction of the court. 

As I see it, a fallacy in Coach Co. v. Stone, supra, lies in this state- 
ment: "The fact of its negligence was judicially determined." This 
is a misapprehension of the nature of a oonsent judgment. 

('A judgment by consent is the agreement of the parties, their de- 
cree, entered upon the record with the sanction of the court. (Citation) 
It is not a judicial determination of the rights of the parties and does 
not purport to represent the judgment of  the court, but merely records 
the pre-existing agreement of the parties." (Our italics) McRary v. 
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McRary,  228 N.C. 714, 47 S.E. 2d 27;  Owens v .  Voncannon, 351 N. 
C .  351, 111 S.E. 2d 700. 

I vote to overrule Coach Co.  v.  Stone, supra, and to affirm Judge 
Huskins' order. 

PARKER, J. ,  joins in this dissent. 

MARGARET S. POWELL I-. DEIFELLS, 

(Filed 14 Jnnuary, 1960.) 

Negligence g S i b  
Store owners a re  not insurers of the safety of customers on their 

premises. 

Negligence 5 Sif- 
The doctrine of res ipsa loqwitur does not apply to  a fall  of a cus- 

tomer in the aisle of R store. 

Negligence $j sib- 
The proprietor of a store is under duty to exercise ordinary care 

to keep the aisles a n d  paesagen7ays intended for  use by customers i n  a 
reasonably safe condition so a s  not unnecessarily to expose a customer 
to danger, and to give warning of unsafe conditions, of which the  pro- 
prietor knows or in the exercise of reasonable supervision and inspec- 
tion, should know. 

Sam* 
Where a n  unsafe condition is created by third parties o r  nil inde- 

pendent agency, i t  must be shown that  such condition had existed for 
such a length of time that  the proprietor knew, or by the exercise 09 
reasonable care shoulld have known, of its existence in time to have re- 
moved the danger o r  to have given proper warning of i ts  presence in 
order for  the proprietor to be liable to a customer injured by such con- 
dition. 

Segligence 5 37f- Evidence of negligence of s tore  proprietor result- 
ing in fal l  of customer on  aisle held sufficient f o r  jury. 

Evidence tending to show that  the floor of defendant's store was of 
asphalt tile, impervious to water and slippery when wet, that on the 
day in question rain mixed with snow had been falling, that  a n  un- 
usually large number of customers was present, tha t  water had been 
tracked into the store and along the aisles, that  defendant proprietor 
usually mopped the floor and put out mate a t  the door on rainy days, 
and tha t  plaintiff customer, entering the store some hours after it  had 
opened, slipped and fell to her injury i n  a n  aisle a t  a place where there 
was w a k r ,  the aisle lbeing wet al l  the way to the door some twenty feet 
away, is held sufficient to be submitted to the jury on the issue of negli- 
gence. 
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On motion to nonsuit the widence must be taken In the light most 
favorable to plaintiff and he is  entitled to every reasonable inference 
to be drawn therefrom. 

5. Appeal and Error 8 51- 
On appeal from judgment of nonsuit, eridence enroneously excluded 

i s  to be considwed with o t h y  evidence offered by plaintiff 

8. Evidence 8 16- 
When i t  is material to the issue whether the aisle of a store was wet 

or dry a t  the time of the accident, testimony of a witness a s  t o  the 
condition of the floor same fiftwn to men@ minutes after the accident 
is competent in the absence of a showing of change of condition during 
the interval. 

9. Evidence 9 8- 
Testimony of a witness to the effect that the condition of the floor 

of a store was wet is competent when i t  is obvious that  the response 
was instantaneous and a shorthand statement of fact. 

10. Negligence 89 28, 37g- 
Where reasonable minds might arrive a t  conflicting conclusions a s  

to whether p l a i n t s  was guilty of contributory negligence under the 
circurnstancas adduced by the evidence nonsuit for contributory negli- 
gence is properly denied. 

APPEAL by plaintiff from Crissnzan. J., January 19, 1959 Civil Term, 
of GUILFORD, Greensboro Division. 

This action was instituted 4 September 1957 to recover for personal 
injuries allegedly caused by negligence of defendant. 

Plaintiff complains that  she was injured when she slipped and fell 
in defendant's store while making purchases and her injuries were prox- 
imately caused by negligence of defendant in that the store was dimly 
lighted!, water had been allowed to aocumulate on the aisle floors from 
the shoes, clothing and paraphernalia of customers on 'account of the 
rainy condition of the weather, the floors were of tile asphalt and 
slippery when wet, oustomary precautions had not been taken to make 
the floors safe and no warning of the dangerous condition was given. 

Defendant denies a11 allegations of negligence and pleads contribu- 
tory negligence. 

Following is a summary of plaintiff's evidence: 
On Friday morning, 9 December 1955 a b u t  10:30 A. M. plaintiff, 

a married woman 56 years of age, drove from her home in Greens- 
boro to  Summit Shopping Center, where defendant18 retail depart- 
ment store was located, purohased merohandise a t  another store, did 
some window shopping and entered defendant's store about 11:15. 

It had been raining all the morning and a t  times the rain was mixed 
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with mow. At the time plaintiff entered defendant's store i t  wm rain- 
ing and there were flurries of snow. Plaintiff had no umbrella, was 
wearing a bah and winter suit but no raincoat or outer coat. 

The sidewalk in front of the store is ten feet wide and covered with 
a canopy. There are two entrances to  the store and they had no storm 
doors. The entrancss are on the same level with the sidewalk. 

Plaintiff entered the right-hand door and proceeded down the main 
aisle on the right side of the istore, inspecting merchandise, until she 
came to the ,point where a cross aisle intersects the main aisle. She 
waited until the clerk had finished with another customer and then 
made a purchase. She spied some goods across the main aisle she de- 
sired to purchase. 

Plaintiff's version of what next occurred is as follows: "I turned, 
and started .to walk across to the other counter and when I did my 
feet just slid completely out  from under me ,and I fell . . . hit on my 
right side . . . AB I fell I heard my hilp break . . . there was water all 
mound w,here I was, and under me, as well as far as I could see 
toward the door drown the entrance aisle. . . . I was about 20 to  25 
feet from the entrance door when I fell. There wa9 water on the floor 
where my foot had slid through it. As *b the condition of my suit where 
I fell, my suit mas wet about the shoulder and sleeve and that  part 
of my jacket that  came down over my hips and my skirt all the way to 
the hem especially on my right aide. Both of my shoes were wet, but 
the right shoe was wetter becmse I had gone more on my right than 
on the other side . . . the right shoe wm slick and shined and the 
heel was pulled out of line. M y  shoe was not in this condition when I 
fell." As t o  the amount of water she noticed after she had fallen, she 
said: "Well, just like the water would be when anybody came in out 
of the rain o r  snow and walked . . . water  track^." Plaintiff was not 
warned tha t  the floor was wet and slippery. 

Plaintiffb shoas were suede with 1% to 1% inch cu'ban heels. There 
were leather taps 1 tquare inch in surface on the heels. They were 
not slick. 

Juanita Colline, a clerk who had come to work a t  9:00 and had 
seen the accident, testified: "There had been several customers in the 
store that  morning. . . i t  was raining out, and as oulstomers came there 
would be some water on their feet." She stated i t  wais the custom on 
rainy day8 to mop the floor, but the floors had not been mopped on 
this day. She {also etated: "there would have had to  been a wet con- 
dition." Upon objection, the court, excluded the last statement. 

Plaintiff testified thlat the ambulance came within 15 to 20 minutes 
after lher fall. Ralph Hutton, who was in charge of the ambulance, 
M i f i e d  he arrived about 11:45 A. M., 5 or 6 minutas after he re- 
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wived the call. In speaking of the aisle in which plaintiff fell, he 
stated: "The floor waa very badly tracked and there wae water on 
the floor. I saw tracks on the floor." Upon objection, the court ex- 
cluded all of Huttont testimony relating to the condition of the floor. 

Plaintiff had never chopped in this store before. It was decora6ed 
for Chrktmas. The lights were not bright, but were sufEaient to see 
how to walk. Plaintiff was not looking a t  the floor but was looking 
a t  merohndise. 

There ware other customers in the store a t  the time. Friday was 
one of the 'busiest day8 of the week and bwiness was about double 
during the Ghristmu shopping wason. 

One of the clerk and the  tore manager, on adwerse examination, 
testified th~at the floor was slippery when wet and that defendant ous- 
tomaxily put mats a t  the door on rainy d'ays and mopped with a dry 
mop ilf any water accumulated on the floors, but on the day in ques- 
tion the mats were not placed a t  the door and the floor was not mop- 
ped. 

The floom were of 9-inch lsquaras of aqhal t  tile. The wlor wm 
mwbleized gray. Asphalt tile is standard flooring for stores but is 
slippery when wet. It is impervious to water. 

When plaintiff clased defendant demurred to the evidence. The 
court mtrtined the demurrer. 

From judgment of involuntary nonsuit plaintiff appealed and as- 
signed error. 

McLendon, Brim, Holderness & Brooks and Hubert Humphrey for 
plaintiff, appellant. 

Jordan, Wright, Henson & Nichols and William D. Caffrey for de- 
fendant, appellee. 

MOORE, J. The deoisive question on this lappeal k whether or not 
the oomt erred in granting the motion for nonsuit. 

Store ownem are not i m e r s  of the ~ a f e t y  of customem on their 
premises. Copeland v .  Phthisic, 245 N.C. 580, 582, 96 S.E. 2d 697. 
And where a customer slips and falls in bhe aisle of a store the doc- 
trine of res ipsa bquitur has no application. Pratt v .  Tea Co., 218 
N.C. 732, 733,12 S.E. 2d 242. But "those entering a &re during bwi- 
ness hours to purchase or look a t  goods do 80 at the implied invih- 
tion of the proprietor, upon whom the law imposes the duty of exer- 
cising ordinary care (1) to keep the aisle3 and pwageway8 where om- 
tomers are expected to go in a reasonably safe condition, so as not un- 
necessarily to expose the customer to  danger and (2) to  give mrning 
o f .  . . unsafe conditions of which the proprietor knows or in the exer- 
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ciase of reasonable supervision and inspection should know." Lee v. 
Green & Co., 236 N.C. 83, 85, 72 8.E. 2d 33. But when an  unsafe con- 
dition is created by third parties or an independent agency i t  must 
be shown that  i t  had existed for such a length of time that defendant 
knew or by the exercise of reasonable oare should have known of ibs 
existence, in time to have removed the danger or given proper warn- 
ing of its presence. Hughes v.  Enterprises, 245 N.C. 131, 134, 95 S.E. 
2d 577; Brown v. Montgomery Ward & Co., 217 N.C.  368, 371, 8 S. 
E. 2d 199. 

It is our opinion, and we so hold, in the instant case that  plaintiff's 
evidence makes out a prima facie case of aotionable negligence. The 
floor was of asphalt tile, a substance imlpervious to  water and slippery 
when wet. The manager of the store knew +his. Because the floor was 
slippery when wet i t  was customary to put mats a t  the entrances and 
mop the floor with dry maps on rainy days. On the day plaintiff fell, 
i t  had rained all the inorning and at tmles the rain was mixed w ~ t h  
mow, facts of which defendant is in no position to deny knowledge. 
But on this day defendant neglected to mop the floor. The store had 
been open from two to three houns when plaintiff arrived. Customers 
had t r a d e d  in water. The floor was in a wet condition. When plain- 
tiff fell there was water all around her and i t  extended back to the 
entrance. This condition was observed by the man in charge of the 
ambulance when he arrived. Thme is a reasonable inference that  the 
water had begun to  accumulate on .the floor from the time the store 
opened f a  business. Indeed, this is borne out by the tastimony of the 
clerk, Miss Collins. Defendant gave plaintiff no warning of the danger 
md took no steps to remove it. As to whether defendant's conduct 
under the oircumstancas constituted actionable negligence is a ques- 
tion for the twelve. 

Flora v .  T e a  Co .  (Pa. 1938), 198 -4. 663, is quite similar. Plaintiff 
slipped and fell on a smooth linoleum floor where water and slush 
had been brought in on the shoes of customers. At  two-hour intervals 
the floor was mopped1 and sawdust glaced thereon. Plaintiff slipped a t  
a place from which the sawdust had been swept about 55 minutes ear- 
lier but had not been replaced. In  discussing the situation there pre- 
wnted the Court said: ". . . (W) e hold thlat it is not placing tan unrea- 
sonable burden upon the owner of a store to take greater safeguards 
than were taken in this case to protect customers against falls . . . The 
floor of .the store was covered with smooth linoleum which had, as 
one witness described it, 'a slippery disposition.' . . . It was shown 
that  i t  was defendant's practice in bad weather t o  strew either an anti- 
slip compound or sawdust on the floor, to prevent slipping. This indi- 
eatas that  defendant was aware of a floor condition which might cause 
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injury to i b  customers. That  this condition could have been obviated 
by comparatively inexpensive 'attention is too clear to require argu- 
ment. . . . Slipping on wet linoleum is of such frequent occurrence 
that those who have linoleum on the floors of their stores, and who 
permit i t  to become and remain wet, cannot succassfully plead that 
such a fall as the minor plaintiff suetained was not foreseeable." 

Another case in point is Lyle v .  Megerle (Ky. 1937), 109 S.W. 2d 
599. Plaintiff slipped1 on melted snow and slwh which had accumulated 
on the tile floor of a [butcher shop. The court sustained defendant's 
motion for a peremptory instruction. In  reversing the ruling below, 
the appellate Court said: "The snow had been melting throughout the 
day and many people were on the streets. The store had been open 
since 7:30 o'clock in the morning and the slush had been tracked in 
by customers. It was muddy and sooty. The accumulation on the tile 
floor was very slick. . . . The case is different from that  line of caises 
where some object causing an injury to a customer had fallen or been 
placed1 upon the floor by a third person and had remained there mo- 
mentarily or for so brief a time that  the proprietor was not required 
to take notice of its presence, or he had had no opportunity to remove 
or guard against it. I t  is distinguishable also from the casss relied 
upon by the appellee where persons were injured through slipping on 
ice or slush on outside steps, or in entrance ways outside the store- 
room, . . . The smooth surface and impervious quality of tile makes 
the accumulation of such substance as described in this case a situa- 
tion from which such an accident should well have been anticipated. 
I t  would be an extreme view to take that reasonable men could not 
have foreseen the possibility of a customer slipping on slushy snow 
on a smooth tile floor." 

The holding in Flora and Lyle, supra, is the majority view. Cases 
factually and legally comparable are: Taylor v .  Power Co. (Minn. 
1935), 264 N.W. 139; Laskey v .  Stores, Inc. (Mass. 1945), 59 N.E. 
2d 259; Yeager v .  Chapman (Minn. 1951)) 45 N.W. 2d 776, 22 A.L.R. 
2d 1260; Clark v .  Lansburgh & Bro. (DC D of C. 1941), 38 F. Supp. 
729; Tea Co. v. McLravy (CC6C 1934), 71 F. 2d 396. For full dis- 
cussion, annotations and exhaustive citations of authority see 62 A. 
L.R. 2d 6-124. 

The case of Robinson v. S. H.  Kress & Co. (EDNC 1956), 137 F. 
Supp. 19, is distinguishable. This is a North Carolina case. Plaintiff 
slipped and fell on a wet terrazzo floor under circumstances somewhat 
similar to  the case sub judice. The court held that there wais insuffi- 
cient evidence of notice to the defendant. But the court wais acting 
both as judge and jury and conceded that there ~ v a s  probably a jury 
question involved. 
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A1S  ha^ been often declared by this Court, on a motion to nonsuit 
the evidence is to be taken in the light most favorable to the plaintiff 
and he is entitled to every reasonable inference to be drawn there- 
from. Wzlltamson v. Bennett, 251 N.C. 498, 112 S.E. 2d 48; iManu- 
facturing Co. v. Gable, 246 N.C. 1, 4, 97 S.E. 2d 672. And on such 
motion evidence erroneously excluded is to be considered with other 
evidence offered by plaintiff. Pinnix v. Griffin, 219 N.C. 35, 38, 12 
S.E. 2d 667. 

The testimony of the witness Hutton relative to the condition of 
the floor 15 to 20 minutes after the accident ,was competent and should 
not have 'been excluded. It wae corrurborahive of plaintiff's testimony 
and in light of the circumstances was a d m i ~ i b l e  as substantive evi- 
dence. The weight was for the jury. It h'ad then raining all morning, 
customem had been coming in m d  going out, .the flow had not been 
mopped, only a short time had intervened between the accident and 
Hutton's arrival and there was no evidence of lain increaised m e  of the 
aisle by customers after plaintiff's f~all. 'Whether the existence of a 
particular state of affairs tat one rtime ie admissible as evidence of the 
eame state of affairs at mobher time, depends #altogether on the nature 
of aubject matter, the length of time intervening, and the extent of the 
showing, if any, on the question of whether or not the condition had 
changed in the meantime. The question is one of materiality or re- 
moteness of the evidenlce in the particular cme." North Carolina Evi- 
dence: Stansbury, sec. 90, p. 170; Gaflney v. Phelps, 207 N.C. 553, 
559, 178 S.E. 231; Blevins v. Cotton Mills, 150 N.C. 493, 498, 64 S. 
E. 428. 

The statement of the witness Collins that ('there would have had 
to been a wet conditian" WM probably excluded on the ground that  
i t  was an opinion or conclusion of the witnass. T~he sltatement of 
the witnea-3 was in response to an inquiry cts t o  lthe condition of the 
floor prior to plaintiff's fall. Coumel for defendant had repeatedly 
objected to questions of this purport, there wm considerable confu- 
sion, and the reason for excluding this line of evidence is not at all 
clear. Testimony bearing upon .the presence or absence of water 
on the floor in the main aisle both before and after plaintiff's ar- 
rival was not only material but related to an essential element of 
plaintiff's c w .  Witness had already testified that  customers had 
tracked in  water. The floor had not )been mopped. When witness 
was finally permitted to  whisper an answer to  the court reporter 
she made the response above quoted. It is obvious that the response 
was instantaneous andl "a shorthand statement of fact" to emphasize 
that  the floor was wet. "The instantaneous conclusions of the mind 
as to the appearance condition, or mental or physical state of per- 



N. C.] FALL TERM, 1950. 603 

eons, animals, and things, denived from observation of a variety of 
facts presented to the senses a t  one and the same time, are, legally 
speaking, matters of fact, and are admisible in evidence . . ." Wat- 
son v. Durham, 207 N.C. 624, 625, 178 S.E. 218, quoting from Bane 
v. R. R., 171 N.C. 328, 88 S.E. 477. See also State v. Harris, 209 
N.C. 579, 580, 183 S.E. 740; Street v. Coal Co., 196 N.C. 178, 183, 145 
S.E. 11; Kepley v. Kirk, 191 N.C. 690, 694, 132 S.E. 788; North 
Carolina Evidence; Stansbury, sew. 125 and 126, pp. 233-243. 

The excluded evidence referred to in the two preceding paragraphs 
was given consideration on the question of nonsuit. 

Defendant contends that the ruling of the court below should 
be swtained on the ground, if on no other, that  plaintiff was con- 
tributorily negligent as a matter of law. We refrain from factual 
diecussion in this conneckion. Suffice i t  t o  say that this is a matter 
upon which reasonable minds might arrive a t  conflicting conclusions. 
It is a matter .to be resolved by the jury. Waters v. Harris, 250 
N.C. 701, 707, 110, S.E. 2d 283; Lyle v. Megerle, supra; Clark v. 
Lansburg & Bro., supra; Yeager v. Chapman, supra; Tea Co. v. 
McLravy, supra. 

The judgment below is 
Reversed. 

B U G H  B m K I N G  8: TRUST COMPANY, ADMINISTRATOB OF THE ESTATE 
O F  ROBERT ALKIE WILLIAM'S, DECEASED r. WILSOlN COUNTY 
BOARD O F  EDUCATION. 

(Filed 14 January, 1960. ) 

1. state g 3- 
F o m a l  pleadings a r e  not required in  a proceeding under the State 

Tort Claims Act but i t  is mquired only, insofar a s  the statement of 
the basis of the claim is concerned, tha't an amdavit in  duplicate stat- 
ing the faets and circumstances surrounding the injury and giving rise 
to  the  claim be filed. 

2. Sam- 
Ordinarily, a proceeding under the State Tort Claims Act should not 

be dismissed a s  upon demurrer upon the facts stated in the amdavit 
and  the stipulation of tihe parties unless such facts disclose that recov- 
ery can not be had regardless of the evidence, as  on the ground of gov- 
ernmental immunity or on the ground that  such facts failed to pre- 
sent a claim cognizable under the Act. 

3. State 9 Sb- 
Liability under the State Tort Claims Act arises if the negligence 
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of a State employee is a proximate cause or one of the proximate cause$ 
of injury, and it is not required 'that the negligence d the Sta'te employee 
be the sole proximate cause thereof. 

4. Same-- 
A county board of education or a city board of education is liable 

for injuries resulting from either negligence of commission or negli- 
gence of omission on the part of a driver of one of its school buses. 
G.S. 143-300.1. 

APPEAL by plaintiff from Frirrelle, J . ,  June Civil Term, 1939, of 
WILSON. 

This is a procedeeding brought pursuant to the provisions of the 
North Carolina Tort Claims Act for the wrongful death of Robert 
Alkie Williams, a nine year-old school boy. The Branch Banking 
and Trust Company, administrator of the estate of the aforesaid 
child, instituted this proceeding before the North Carolina Industrial 
Commission by filing a verified claim for damages against the Wil- 
son County Board of Education. In  'addition to the claimant's name 
and address, the claim contains hhe following: 

"3. That  i t  hereby files a claim against Wilson County Board of 
Education, Wilson, N. C. for damages resulting from the negligence of 
Paul Douglas Lanm.  

"4. That  i t  has been damaged in the amount of $20,000 by reason 
of the negligent conduct of rthe employee or agent named above. 

"5. That  the injury giving rise to this claim occurred in front of 
A. B. Williams' home on U. S. 301, four miles south of Wilson, N. C. 
in Wilson County on April 30, 1957, a t  3:15 p.m. 

"6. That  the injury occurred in the following manner: On April 
30, 1957, Paul Douglas Lamm was operating a Wiilson County school 
bus in a northerly direchion along U. S. Highway 301 in the course 
of his employment as a bus driver by the Wilson County Board of 
Education. Rabert Alkie Williams was a passenger on the bus. Paul 
Douglas Lamm stopped the bus and permitted Robert Alkie Wil- 
liams t~ alight and start t o  crow the highway to  his home situated 
on the westerly side of the highway. An automabile operated by 
one Geraldine Buzby passed trhe school bus and struck the Williams 
child as he crossed the highway inflilcting injuries resulting in death. 
The negligent acts of Paul Douglas Lamm proximately causing the 
death of Robert Alkie Williams were as follows: 

"a. He  failed to superviise the activity of Robert Alkie Williams 
when discharging him from the school bus until he was safely across 
the highway or otherwise out of danger as required by G.S. 115-185 
and the Rules, Regulations and Laws Governing Public School Trans- 
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portation in Wilson County issued by the Wilson County Board of 
Education. 

"b. H e  failed to direct the monitor on his school bus t o  assist 
Robert, Alkie Williams off the bus and to escort him across the 
highray in safety as required by G.S. 115-185 and the Rules, Regu- 
lations and Laws Governing Public School Transportation in Wil- 
son County. 

"c. He  failed to keep a proper lookout for approaching cars. 
"d. H e  permitted Robert Alkie Williamjs t o  alight from the bus 

when he knew or should have known an automobile operated by one 
Geraldine Buzby was approaching and might pass hhe bus and istrike 
Robert Alkie Williams w he crossed the road. 

"e. He failed to  give adequate and timely warning to Robert Alkie 
Williams of the approaching Buzby automobile. 

"f. H e  blew his horn in such a m n e r  as 60 startle and confuse 
Robert Alkie Williams a t  a time just before the said Robert Alkie 
Williams was struck when he was immediately in front of the bus 
and in the act of crossing the highway. 

"g. He  discharged Robert Alkie Williams from his bus upon a 
heavily traveled highway without taking any precautions to  enable 
the child t o  cross the highway in safety. 

"7. That  the  damages claimed above consists of damages from 
wrongful death of Robert Alkie Williams proximately caused by negli- 
gence of Paul Douglas Lamm." 

The defendant filed an answer or response 60 said claim in which 
i t  denied any act or acts of negligence on the part  of its employee, 
and further pleaded the actionable negligence of Geraldine Buzby as 
the sole proximate cause of the accident and the resulting death of 
Robert Alkie Williams. 

The defendant further pleaded tha t  even if the  defendant em- 
ployee was negligent in any manner so as to render the defendant 
liable under the Tort Claims Act of the State of Norith Carolina, 
which is denied, then and in that  event the negligence of Geraldine 
Buzby intervened and insulated any act of negligence on the part 
of the defendant employee and became the sole proximate cause of 
the death of Robert Alkie Williams. 

Vhen this cause came on for hearing before the hearing commis- 
sioner. ~ t to rneys  for the respective parties entered into the following 
stipulations : 

"1. That  the Branch Banking & Trust Company is the duly quali- 
fied and acting administrator of the estate of Robert Alkie Williams, 
deceased, who died intestate a resident of Wilson County on April 
30, 1957. 
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"2. That  the death of Robert Alkie Williams result& from in- 
juries received on April 30, 1957, when he uraz struck by an auto- 
mobile driven by one Geraldine Bunby. 

"3. That  Paul D o u g h  Lamm was on April 30, 1957, a t  the time 
of the wcident which resulted in the death of Robert Alkie Williams, 
an employee of the Wilson County Board of Education and, as 
such employee, he was operating a Wibon County school bus and 
was in the coupse and scope of his employment at  the time said ac- 
cident accurred. 

"4. That  the subject claim for damages was filed May 21, 1958. 
"5. That  certain rules have been adopted by the Wilson County 

Board of EducELtion and were in effect a t  the time of the death of 
Robert Alkie Williams; that  a certain printed pamphlet entitled 
'Rules, Regulations and Laws Governing Public School Transporta- 
tion in Wilson County, issued by the Wilmn County Board of Edu- 
oation, 1955,' contains the rules and regulahions duly adopted by 
the Wilson County Board of Education for the operation of sohool 
buses, and the gaid rules were in effect a t  the time of this accident. 

"6. That the death of Robert Alkie UTilliams resulted fro111 the in- 
juries that  he received on April 30, 1957, when he wm struck by 
an automobile driven by one Geraldine Buzby, proceeding in the same 
direction, who was then in the wt of passing fa  Wilson County School 
bus that  had istopped on U. S. Highway 301 andl which was then ex- 
hibiting or had showing a meahanical 'Stop' sign extending from the 
side of the bus. 

"7. That  a copy of an alleged agreement between Geraldine Buzby 
and the B~anch  Banking Rr. Trust Company, as administrator of the 
estate of Robert Alkie Williams, is a true copy of the contract be- 
tween the parties n'amed therein and that  i t  was duly executed by 
those whose names appear on the document; .that, should i t  be found 
to  be admissible in evidence, which admissibility is not admitted by 
plaintiff, no objection will be raised by plaintiff on the grounds 
that it is a copy and not the original document. (This document 
was identified by being marked as 'Defendant's Exhibit 1.') 

"8. That  on the afternoon of April 30, 1957, the school bus was 
being operated, as aforesaid, over and along U. 8. Highway 301, 
proceeding in a northerly direction; that U. 8. Highway 301 a t  the 
place of the happening of the accident which caulsed the death of 
Robert Alkie Williams is a two-lane highway approximajtely 24 feet 
wide; that the two traffic lanes are divided in the middle by an in- 
termittent white line; that  the westerly lane accommodates traffic 
traveling in a southerly direction and the easterly lane accommodates 
traffic moving in a northerly direction." 
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After these stipulations were agreed upon and entered into, coun- 
sel for the defendant moved to dismiss the action for the reason 
that, "upon the facts appearing in the affidavit as constituting ithe 
basis for plaintiff's claim and upon the facts stipulated " " it was 
apparent that Geraldine Bunby's negligence was a t  least one of 
the proximate causes, if not the sole proximate cause, of the death 
of Robert Alkie Williams; that, therefore, this action in tort can- 
not be sustained against the defendant under rthe Tort Claims Act." 

The commissioner concluded that this motion to dismiss was in 
the nature of a demurrer, but that i t  was based not only on the 
allegations appearing in the affidavit of plaintiff filed 21 May 1958 
but was also supported by the facts agreed to as set out in the 
etipulations appearing above; that, "even if the allegations of the 
affidavit alleged aotionable negligence on the part of the driver of 
the iwhool bus, which is questionable, said affidavit contains posi- 
tive allegations of a negligent act of a third party, Geraldine Buzby, 
whose negligence p~oximately oaused tihe death of Rdbert Alkie 
Williams; that, therefore, the affidavit of plaintiff alleged interven- 
ing negligence of a third party which would have insulated the negli- 
gence of the bus driver, had any been proved; that,, therefore, on 
the bmis of the allegations appearing in the affidavit of the plaintiff 
and on the agreed facts appearing in the stipulations," the commis- 
sioner wae of ithe opinion that the motion to dismilm should be allow- 
ed, and entered an order accordingly. 

The claimant appealed to the full Commission for review; the 
Commi~ion likewise held, "From an examination of the affidiavit filed 
and the sti~pulations of the parties, wherein plaintiff has stated the 
facts constituting its cause of action against the defendant, we think 
i t  affirmatively appears that the negligence of the defendlant's driver, 
Paul Douglas Lamm, if any, was insulated by the active negligence 
of Geraldine Buzby, and that the result reached by the hearing com- 
missioner should not be disturbed." 

Fmm the order affirming the order of the hearing commiesioner, 
the plaintiff appealed to the Superior Court. The Superior Court 
affirmed the order of the Commission in all respects. Plaintiff ap- 
peals to the Supreme Court, assigning error. 

Carr & Gibbons for plaintiff. 
Gardner, Connor & Lee for defendant. 

DENNY, J. NO formal pleadings are required in a proceeding un- 
der our State Tort Claims Act. It is only necessary in order to in- 
voke the jurisdiction of the Industrial Commission for the claimant 
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or person in whose behalf the claim is made to file with the Indus- 
trial Commission an affidavit in duplicate setting forth the material 
fa&, as  required by G.S. 143-297, Thie statute does not require 
the use of legal, technical or formal language, and the claimant is 
not )held to the etrict rules of pleadings applicable to common law 
actions. However, the claimant mu& have in his affidavit, among 
other ithings, "A brief statement of the fa& and circumstances sur- 
rounding the injury and giving rise to the claim." This the plaintiff 
has done on behalf of iis intestate. 

The appellant -signs as error the ruling of the court below to the 
effect bhat the hearing commissioner and the full Commission were 
correct in dismbing the pllaintiff's claim upon the conclusion of 
law ihat khe plaintiff's affidavit and the stipulations of the parties 
aflirmatively show that  tihe negligence of Geraldine Buzby insulated 
the negligence of the defendant's bus driver. 

Plaintiff oontends that  its affidavit and stipulations stated facts 
which affirmatively shcvw that the negligence of the defendant's bus 
driver was either the sole proximate cause or a joint and concur- 
ring proximate cauw of the death of Robert Alkie Willianls, and 
that i t  should have lbeen permitited to introduce evidence of its claim 
as set forth in its affidavit. 

We are  inclined to the view that  this assignment of error is not 
without merit. It was stipulated that  the Wilson County Boardr of 
Education had adopted certain rules and regulations governing the 
operation of its sohool buses; th~at  such rules and regulations were 
in effect at the time of this accident. However, we are not given 
the benefit of the requirements of those rules. What do the rules 
require of a ,bus driver in a situation like that  described in the affi- 
davit? We are not advised. The plaintiff was not permitted to  in- 
troduce any evidence, not even the rules about which the parties 
stipulated. In  our opinion, in an informal proceeding like that gro- 
vided in our Tort Claims A d ,  the plaintiff is entitled to have i h  
evidence heard, and the evidence, together with the informal plead- 
ings, considered by the hearing commissioner in making his findings 
of fact and conclusions of law. 

The factual situation here is wholly unlike that  which existed in 
Turner v. Board of Education, 250 N.C. 456, 109 S.E. 26 211. In  
the Turner case i t  made no difference what the evidence disclosed 
sinoe the accident occurred prior to the effective date of Chapter 
1256 of the Session Lawe of 1955. Henceyoat the time the accident 
occurred, the Gmtonia Board of Education was clothed with govern- 
mental immunity and had not been authorized by law to waive it. 

The second assignment of error is directed to the affirmance of 



X. C.] F..ILL TERM, 1959. 60!) 

the court below of the allowance by i&e hearing commissioner of 
the motion to  dismiss the proceeding, which motion was based on 
the ground that  the Tort Claims Act applies only to c la im arising 
solely from the negligence of a State employee or by Ian employee of 
a public agency covered by the Act. 

The motion to dinniss the proceeding was based on the legal con- 
clu\sion that  no public agency covered by the Tort Claims Act can 
be held liable for the negligent acts of its employee unless the negli- 
gence of such employee was the sole proximate cause of the cl~siim- 
ant's injuries land damages. In o w  opinion this is not a correct in- 
terpretation of the Tort Claims A d .  

G.S. 143-291 provides: "The North Carolina Industrial Commis- 
sion (is hereby constituted (a court for the purpose of hearing and pas- 
sing upon tort claim!s against the State Board of Education, the State 
Highway Commission, and all other departmenb, institutions and 
agencies of the State. The Industrial Commission shall determine 
whether or not each individual claim arose as a result of a negligent 
act of any officer, employee, involuntary servant or agent of the 
State while acting within the soape of his office, employment, ser- 
vice, agency or authority, under cirmmstances where the State of 
North Carolina, if a private person, would be liable to the claimant 
in accordance with the laws of North Carolina. (Emphlasis added.) 
If the Commission finds that  there was such negligence on the part 
of an officer, employee, involuntary servant or agent of the State 
while acting within the scope of his office, employment, service, 
agency or authority, which was the proximate cause of the injury and, 
that  there was no contriibuitory negligence on the part of the claimant 
or the person in whose behalf the cltaim is asserted\, the Con~mission 
shall determine the amount of damages which the claimant is entitled 
to  be paid, including medical and other expenses * * *." 

The legal limitation on the right to allow a claim under the pro- 
visions of G.S. 143-291 is limited to the same category with respect 
t o  tort claims against the agency covered as if such agency were 
a private person and such private person would be liable under the 
laws of North Carolina. 

It is not necessary to cite authorities in support of the fact that 
in a tort action the negligence of a private person need not be bhe 
sole proximate cause of the injury, but, in the absence of oontribu- 
tory negligence, such party is liable if his negligence was one of 
the proximate causes of such injury. In  our opinion, i t  was not the 
intent of the Legislature to limit, liability under the Tort Claims Act 
t o  situations where the negligence of an employee was the lsole proxi- 
mate cause of the injury or damages inflicted. 
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The defendant further cites in support of ib position the oase of 
Flynn v. Highway Commission, 244 N.C. 617, 94 S.E. 2d 571, which 
held that  the State Highway 'and Public Works Commission could 
not  be held liable for acts of omission an the part of one of its em- 
ployees but only for acts of commission. The defendant points out 
that, the plaintiff's brief concedes that  all save one of the chargas 
of negligence on the part of the soh001 bus driver are directed toward 
failure omission. Be +hat as i6 may, with respect t o  a claim against 
a munty school ' ba rd ,  G.S. 143-300.1 p~ovides: "The North Carolina 
Industrial Commission shall have jurisdiction to  hear and determine 
tort claims against any county board of education or any city board 
of education, which claims arise a s  a result of any alleged negligent 
a& or mission of .the driver of a public school bus who is an employee 
of the county or city administrative unit of which such board is the 
governing board, and which driver was a t  the time of such alleged 
negligent tact or omission operating a public school bus in the course 
of his employment by such administrative unit, or such board. * * *" 

In  view of the conclusion we have reached, the order dismissing 
thiis proceeding is set aside and the cause is remanded to the Superior 
Court to the end that i t  be remanded to the Industrial Commission 
for further proceedings in accord with this opinion. 

We express no opinion on the merits of the plaintiff's claim or 
of the defendant's defenses. 

Remanded. 

JOHN PAUL FISHEEL, BY HIS NEXT F'BIEND, 51. &I. FISHER 
v. WILLIAM C. ROGERS. 

(Filed 14 January, 1960.) 

1. Damages g 18: Evidence 9 44- 
A surgeon who has treated and operated upon n two and one-half 

year old child to rectify a n  I s l juq  t o  the child's nose, which dep~essed 
a l l  the bones of t,he m e  a s  a unit, is competent to testify that  such in- 
jury would result in the nose k i n g  smaller in  adulthood than i t  na- 
turally would have been, since such testimony mlates to a n  ultimate 
and certain effect of the injuries and not merely a probable or possible 
effect. 

The general rule is that  a physician testifying a s  a n  expert as to 
the conseqnancea of a personal injury should be codned to certain o r  
probable ccmeequencea, and should not be permitted to testify a s  to 
possible consequences. 
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8. Appeal a n d  Error Q 41- 
The admission of testimony of a physician that certain consequences 

were a possibility heki not sufficiently prejudicial to justify a new trial 
in  the light of the immediately following competent testimony of the 
surgeon as to the certain or probable consequencas of the injury, there 
being other competent testimony that  the injury was permanent in nature. 

4. Damages g 13: Evidence Q 4 4 -  
I t  is competent for  a physician, qualified a s  a n  expert witness, to 

testify to  the effect that m m t  persons who develop epileptic seizures 
as a result of trauma to the head do so  within a year of the time of 
injury although a small percent of others will develop such seizures 
in  later years. 

6. Appeal and  Error Q 41- 
The admission of testimony of the injured child's mother and father 

that  they were given instruations a s  to  special care to be given the child 
held not prejudicial in view of the other competent evidence, the wit- 
nesses not testifying a s  to  what the instructions of the physician were. 

6. Damages Q 1- Evidence held sufficient to warran t  instruction a s  to 
damages for permanent injuries. 

Where (the evidence discloses t h a t  a two and onehalf year old child 
received injuries which depressed the bones of his nose a s  a unit, and 
also sustained a linear skull facture, that  the child had begun to talk 
prior to the injury and did not again talk until about eight months 
thereafter, and t h a t  the injury to the nose would resukt in the nose 
being smaller upon the child's maturity than it would otherwise have 
been, which would tend to reduce the breathing mpadty ,  together with 
lother expert testimony t o  the effect t h a t  persons who developed epilep- 
tic seizures from m u m a  to the head developed them within a year, 
although a small permtag*  of others will develop them later, i s  held 
sufficient to wamtnt  the jury in finding that the child was permanently 
injured and that  the injuries were of such nluture that  they might not 
manifest themselves until later in the child's life, and inst~uctions to 
this effect a r e  not prejudicial. 

7. Appeal and E r r o r  Q 24- 
A misstatement of the contentions of a party should ordinarily be 

brought to  the abtention of the trial court in time for correction. 

BIGGINS, J., took no part or consideration in 'the decision of this case. 

APPEAL Ly defendant froin Froneberger, J., 1 June 1959 Term, of 

Civil adion for damages. 
The jury found (by its verdict that plaintiff was injured by the 

negligence of the defendant, aa alleged in the complaint, and award- 
ed him damages in the amount of $8,000.00. 

From the judgment, defendant appeals. 
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FI~HEB v. Roams. 

Carswell and Justice for plaintiff, appellee. 
Carpenter & Webb by John G. Golding for defendant, appellant. 

PARKER, J., About 9:00 o'clock p. m. on 6 June 1958, the plaintiff, 
who wm then two and one-half years old, and his sister, were sitting 
on the back seat of their father's automobile. The father and mother 
were sitting on the front seat. The father stopped the automobile on 
the public highway waiting for on-coming ltraffic to pass in order to 
m'ake a left turn. He had his left arm extended out t o  indicate a 
left turn. Defendant ran into ithe .mtomobile in the back with a 
1950 GMC ton pickup truck, and turned i t  mmpletely around across 
the center line in the middle of the two westbound lanes heading 
West on Wilkinson Boulevard. 

1Ls a m l ( t  of the collision, two suits were brought: one, by plaintiff 
for pmonal  injuries, and mobher by plaintiff's father. The two 
caws were consolidated for trial by consent. Judgments on both 
verdicb in favor of both plaintiffs were entered. Defendant did 
not appeal from the judgment entered again& him in the father's 
action. 

For the reason that appellant's aissignments of error relate ~o le ly  
to matters pertaining to damages, the record states "testimony ap- 
plicable t o  other issues in the trial is omitted." 

When defendant's truck ran into the rear of the automobile in 
whioh plaintiff and his sister were sitting on the back seat, the front 
seat, on which their father and mother were sitting, was knocked 
completely loose from the floor of the automobile, and thrown into 
the rear on top of plaintiff and his sister. Plaintiff was under the 
seat. When they got the seat off plaintiff, he was on the floor. The 
children were pulled out of the right rear windtow of the autombile. 
When plaintiff was taken out of the automobile, he had b a r s  in 
his eyes, his nose was bleeding and was completely mashed flat 
against his face, and he had a knot on his forehead. He was not 
making any sound or noise. 

Plaintiff was carried from the acme in an ambulance to the emerg- 
ency room a t  Memorial Hospital. I n  the emergency room he made 
no sound, his eyes were partially open, and he did not notice any- 
body. From Memorial Hospital he was taken to Charlotte Eye, Ear  
andr Throat Hospital, where he mas treated by Dr. S. S. Burns, Jr. 

Dr. Burns wais found by the Count, without objection, to be a 
duly l imsed  physician, and an expert witness, as to ear, nose and 
throat disorders and diseases. Dr. Burns examined plaintiff about 
two hours after he was injured in the emergencv room a t  Memorial 
Hospital, and his testimony as tso his condition then is in substance: 
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His major injuy seemed to be to  his nose. There were abrasions on 
his left wrist and lower left leg. His nose and eyes were uniformly 
awollen with a fresh collection of blood. All bones of the nose ap- 
peared to (be depressed as a unit. The nasal airway was collapsed, 
partly swelling. The septum waa slightly swollen, the center parti- 
tion of the nose. The facial (bones, other thdan the nasal, showed no 
evidence of depression. He was reasonably alert, and responded to 
direotions, though not able t o  speak. He found no other injuries. 

On the following day, Dr. Burns operated on plaintiff in the Char- 
lotte Eye, Ear  and Throat Hospital. H e  was given a ligh6 mwthesia 
vinthene, and the depressed nasal bones were elevated, and replaced 
in an elevated position. Packs of gauze were then placed in his nose 
to hold i t  up. Dr. Burns treated plaintiff the last time on 14 June 
1958. At that  time the nasal bones seemed to  be healing well and in 
goodi position. The airway was good. 

On the morning following plainitiff's injury he seemed drowsy. He 
did not talk or say any words. Dr. Burns testified "drowsiness indi- 
cates concussion or some injury to  the brain." Dr. Burns on June 
7th or June 8th referred plaintiff to  Dr. William P i th ,  a specialist 
in brain injury and treatment, because, in his opinion, plaintiff had 
suffered a conouwion of the brain. 

The mother 'of plaintiff, Mrs. Betty Fisher, testified prior to Dr. 
Burns. She testified an direct examination: the shape of his nose "is 
flaitter and broader here and doesn't come up like i t  did before. He 
doesn't have a bridge. It sort of flattens and csomes up a t  the end." 

On direct examination Dr. Burns, a witness for plaintiff, wais asked 
this question: "Mrs. Fisher has stated that  Paul's nose, the bridge of 
his nose, is flatter now t.han i t  was before. Do  you have an opinion 
as to what effect, if any, the type injury to Paul's nose for which 
you treated him could have on the growth and development of his 
nose?" Defendant's objection was overruled, and he exceptedL Dr. 
Burns answered: "I can% give you stiatistics in terma of per cents 
(but I would say that,  in my experience, if there is an injury to l b th  
{bones of the nose in a childhood, in later life in lthe adult the nose 
will be smaller than naturally i t  would have been." 

Defendant assigns as error the admission of this testimony. Dr. 
Burns, who examined plaintiff and operated on his nose, had already 
testified that  all the bones of plaintiff's nose appeared, t o  be depressed 
as a unit, and by his operation the nasal bones were elevated. Dr. 
Burns testifying as an expert gave his opinion, based on his experience, 
as  to the ultimate and certain effect of such injuries to the nose as 
plaintiff received. "Expert testimony of a future consequence of a 
prior and subsisting injury as evidence of prospective damages must 
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be in terms of the certain or probable snd not of the pasible." Cd- 
der v. Levi, 168 Md. 260, 177 A. 392, 97 A.L.R. 880. See 20 Am. Jur., 
Evidence, Section 795; Ddin  v.  Henderson-Gilmer Co., 192 N.C. 638, 
135 S.E. 614. The testimony was competent, and the assignment of 
error ithereto is overruled. Dr. B u m  immediately therafter testified\, 
without objection, in substance that a smaller nose tends to redwe 
the breakhing oapacity. 

Defendant stipulated that Dr. William Piths is .a duly licensed 
phyeician practicing in the State, land qeoializes in ;the field of neuro- 
surgery. The Court found as a fact that he was an expert in suoh 
field. Dr. Pitts, a t  the requeat of Dr. S. S. Burns, Jr., examined plain- 
$iff three days after he was injured in Charlotte Ear, Nose and Throat 
Hospital. He testified as a witness for plaintiff in substance: X-rays 
made a t  Charlotte Memorial Hospital ishowed plaidiff had a frac- 
ture in the frontal region of the skull and fraclture of the nose. At 
the time he saw him, plaintiff was rather restless, and there was mark- 
ed emhymwis, lblueness {about both eyes and across the bridge of the 
nose. He had no neurological change. His diagnosis at the time was 
cerebral conoussion, fraclture of (the skull, and fraotured nose. He 
performed no operation. Plaintiff wais treated by him a t  the hospital. 
After plaintiff's discharge from the hospital, he saw him in his ofice 
a t  periodic intervals, some six, eight or ten times, 6he last examina- 
tion being on 13 April 1959. Dr. Pitts was then asked this question 
on direct examination: "Doctor, what is the likelihood of having 
epileptic fib 'as a result of this injury?" Defendantb objection was 
overrul4, and he excepted. Dr. Pitts answered: "This is a possibility 
but very unlikely. Most patients who have trauma to the head de- 
velop seizures, will develop them within a year of the time of the in- 
jury, although others will develop them later but thcut is a very small 
percentage." Defendant moved to strike out the answer. The court 
denied the motion, and defendant excepted. Defendant amigns as 
error the admission of the testimony, and lthe denial of his motion to 
strike out the answer. 

We recognize the general rule that a physician ltestifying as an 
expert to the consequences of a personal injury should be confined 
to cerhain consequences or probable consequences, and should not be 
permitted to testify as to possible consequences. Dickson zl. Coach 
Co. and Chappell v.  Coach Co., 233 N.C. 167, 63 S.E. 26 297; AUey 
v .  Pipe Co., 159 N.C. 327, 74 S.E. 885; 20 Am. Jur., Evidence, Sec- 
tion 795. 

The ohallenged testimony corlsists of two sentences. Webster's New 
Interna6ional Dictionary, Second Edif ion, givm the following as one 
definition of seizure: "3. A sudden attack, as of a disease; a fit." I t  
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seem manifest that, when Dr. Pitts used the word l'eeizures," he 
m a n 6  epileptic fits. I n  the first sentence of the challenged testimony, 
Dr. Pitts expressed, his expert opinion in the terms of possible con- 
sequences. In  the second sentence, Dr. Pitts expressed his expert opin- 
ion in the terms of certiainty, and such testimony is competent. Con- 
ceding that  the first sentence is incompetent, and the court erred in 
not striking i t  out, s w h  error cannot justify a new trial, in the light 
of his competent expert opinion expressed in the second sentence. 
Johnson 2 , .  Heath, 240 N.C. 255 ,  81 S.E. 2d 637;  G n f f n e y  v. Phelps. 207 
N.C. 553, 178 S.E. 231. 

Dr. Pitts testified on cross-examination in mbstance: Plaintiff had 
a linear skull fracture. There was no evidence of any particular perm- 
anent damage t o  the brain that  he was able t o  determine, no focal 
damage, Additional time has passed without symptom. 

After Dr. P i t h  testified, plaintiff's mother was recalled as a wit- 
ness, and testified in substance: Plaintiff's flattened nose pulls his 
eyes down a t  the oenter. His appearan1ce is not like i t  wais before he 
wl~9 hurt, they were not pulled down before. His mother, when she 
was first called as  a witness, testified in substance: Plaintiff had 
started talking at the time he was injured. After that it was about 
eight momths before he talked. He is talking lsome now. He does not 
talk like R normal three and one-half-year-old child, he talks like tt 

two and one-half-year old. 
Defendant assigns as error the admission of testimony by plaintiff's 

father, over his objection and exception, that  Dr. P i t h  gave indmc- 
tions as t o  special care to be given plaintiff. He did not t a t i fy  what 
these instrudions were. Defendant assigns as error the admission of 
similar testimony by plaintiff's mother-there is no evidence in her 
or in any &her testimony what these instmotions were -, and of her 
further testimony that they carried out the instructions, that plain- 
tiff didn't rest, and they oalled the doctor t o  get him to  send pheno- 
barbital, all over his dbjection and, exception. These ae,signmenks of 
error are untenable, and are overruled. 

Defendant assigns as errors these parts (of the charge between the 
lethers A and B, C 'and D l  and E and F: "PIaintiff says and contends 
that the minor plaintiff, being 234 years old #at the fime of the acci- 
dent and just learning to talk, was injured violently or (A) injured 
permanently in that  his lskull was fractured (B),  in that  his nose 
was mashed down on his face and required Ian operation to  have it 
replaced, and that,  as  a result of the severe impact, (C) that  he wouId 
be permanently injured ( D ) ,  and that  you should award him perma- 
nent damages in a sulbstantial moun t .  The plaintiff says and con- 
t e n d ~  that the child k of such tender age he cannot speak for himself. 
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(E) The plaintiff says m d  contendls that  they have offered evidtence 
tending to show thah the injuries are of such a nature that they may 
not manifest themselves until later yeam of life of the minor (I?) and 
that  you ~hould  aiwaxd subetantial damages for tihe injuries Ito the 
child." 

Immediately thereafter the court charged as follows, and defend- 
ant  assigns as e m r  thart part between the letters G and H :  "On the 
other hand, the defendant says and contends that, if you do come 
t o  reach that  issue, that you ought b answer i t  in wme figure com- 
mensurate with the injury that  the defend~ant says and contencls are 
of a minor nature; that 6he dhildk nose was broken and i t  has been 
repaired without permanent damage and that  the frontal part of the 
child7@ head of that  age was liable to heal up rapidly and will heal 
up rapidly and that no permanent injuries are manifest now since 
ithe aooidrent has happened w e r  a year ago, or about a year ago; (G) 
that  if 'any permanent injury wm t o  be manifest4 in the nature of 
epileptic fits or anything of that sort, i t  would have been manifested 
or come to light by now; (H)  and (that you ought to anwer  that 
issue in some nominal amount, if you do come to  answer it art all, 
oommemrate with the injuries that  the defendant says are of a 
slight ndure  or that they are not  of a permanent nature." 

If defendant 'believed the trial judge was stating his contentions 
incorrectly in his charge, i t  was his duty t o  call the court's attention 
to-the incorreotness before the case was fintally given to  the jury, so 
that i t  could be corrected. In re Will of McGowan, 235 N.C. 404, 70 
S.E. 2d 189. All the evidence in ;the record shows permanent injury 
to plaintiff's nose, which will tend to reduce his breathing capacity. 
ansidering the evidence that  the child suffered in the collision a 
linear skull fmcture, that  he had  started ;Calking a t  the time he was 
injured, hhat <after he was injured i t  was about eight months before 
he talked, that  Dr. William Pitts, a specialist in neuro-surgery who 
treated plaintiff, expressed his expert opinion that  ['most patients 
who have trauma t o  the head develop seizures, will develop hhem 
within a year of the time of the injury, although others will develop 
them later, but that is a very small percentage," and all the other 
evidence, it is lour opinion that such evidence would permit the jury, 
if they saw fit, t o  find that  plaintiff was injured pemanently in that  
his skull was fractured, and that  such injuries are of such ,a nature 
that  tihey may not manifest themselves until later years of plaintiff's 
life. Defendantk argument, that  the trial judge's statement of the 
oontmtions assigned as errors presents an erroneous view of the l'aw, 
or an incorreot application +hereof, and that [%ontentiom concerning 
damlages were given where the Record did not contain evidence justi- 
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fying the hawarding of the damages asserted," is untenable. All the 
assignments of error as to the statement of the contentions above set 
forbh me overruled~ 

Other msignments of error are based an exceptions to  the charge 
in m p t  to the measure of damage. Defendant contends "that the 
evidence presented in the trifal below does not j u~ t i fy  a recovery for 
any type of permanent injury or  future damages," and therefore the 
charge in respect thereto is erroneous. These assignments of error are 
untenable. The evidence was sufficient to s u p p d  a jury finding that  
the injured minor plaintiff suffered a permanent physical disability, 
impairing his earning clapacity after majority, wch as to  warrant the 
instruction that  the jury should consider such impairment existed in 
passing on the question of damages. Hunt v. Wooten, 238 N.C. 42, 
76 S.E. 26 326. 

All assignments of error are overruled. 
Kc error. 

HIGGINS, J., took no part or ~on~sideration in the decision of this case. 

m S .  RAYMOND ADAMS, DR. C. T. JOHNSON, H. D. JONES AND MISS 
'MARY M a ~ H ~ ,  INDIVIDUALLY AND AS TRUSTERS OF FLORA 
L ~ ~ O N ~ L D  GOILLEGE, A CORPORATION, V. FLORA MACDONALD COG 
LEGE, A OORPORATION. 

(Filed 11 January, 1960.) 

1. Corporations § 3% 
Upon the flung of a valid consolidation agreement by three educational 

corporations, the separate existence of each of the three consolidaticg 
conporations is  terminated. G.S. 554-42. 

2. Colleges and Universities-- 
Where 'religious educational corporations a r e  owned and controlled 

by certain Presbytenies of the denomination, the offleers and trustees of 
the separate corporations have no legal ,rights in  regard to the manage- 
ment of tihe properties which they may assert against the owning and 
controlling Presbyteries. 

3. Same-- 
Where the Presbyteries owning and controlling three separate edu- 

cational corporations ratify and conflm a consolidation agreement under 
which the three educational corporationp wrre 1nrrgc4 illto one, the c i j ~ i -  
solidation is validated and  i t  is immaterial whether the consolidated 
agreement a s  executed conformed to that  ariginally contemplated by the 
Presbyteries and the 'Synod, and any technical irregularities in regard 
tm the  authorization and execution of the agreement by the Board of 
!hustees and oflcers of any one of the corporations is cured. 
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4. Ssm8- 
Where the trustees of an educational corporation, a t  a meeting duly 

held an& attended by more than a majority of thean authorize and direct 
the execution by the corporation of a consolidation agreement, such 
action is sufBcdent predicate for the execution of the agreement after 
a temporary order reshin ing the consummation of the agreement had 
been dissolved, and technical objections to the validity of an authoriza- 
tion acted on a t  a sleebing of the trustees mbsequent to the dissolution 
of the restraining order are immaterial. 

5. Sam* 
Objection that a co48olidation agreement was executed on behalf of 

an educational corporation by the president of the college rather than 
the president of the &ration becomes moot when it & w a r s  that the 
)person assented to be the president of the corporation thereafter signs it. 

APPEAL by plaintiffs from Hall, J., May Civil Term, 1959, of 
ROBESON. 

Civil action in which plaintiffs seek to have declared void a Con- 
solidation Agreement between Presbyterian Junior College for Men, 
Inc., Peace College, Inc., and Flora Macdonald College, three non- 
stock educational wrporations. 

On July 1, 1957, the present plaintiffs instituted an action again& 
Flora Mscdonald College, a m p r a t i o n ,  to enjoin the oonsolidstion of 
said three colleges. In  Adams v. College, 247 N.C. 648, 101 S.E. 2d 
809, hereafter referred to as f is t  appeal, this Court held that the de- 
murrer to complaint was properly sustained but revereied the portion 
of the judgment which dismissed the action. (See opinion for full 
particulars.) 

After decisi'on on first appeal, to wit, on February 10, 1958, (after 
the Consolidation Agreement had !been executed by Peace College, 
Inc., but before its execution by Flora McDonald College) plaintiffs 
instituted this (second) action against Flora MacDonald College, a 
corporation. In addition to facts alleged in their former action, plain- 
tXs  alleged, in substance, that the only cmolidation autihorized by de- 
fendant's controlling Prasbyteries wm a conso1ida;tion of said three 
colleges and corporations; that the authorized consolidation was for 
a single corporation to establish and operate, in place of the three 
colleges then in operation, one new co-educational college to be looat- 
ed in or near Laurinburg, North Carolina; and that Peace College, Inc., 
had refmed to enter la consolidation as authorized. Plaintiff8 prayed, 
inter alia, thlat defendant, its trustees, ofkers, etc., be restrained from 
executing a proposed consolidation agreement that would transfer, 
affect or impair defendant's title to its property or its authority to 
oontinue to operate Flora Macdonald College at Red Springe, North 
Carolina. On hearing in superior court to determine whether a tan- 
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porary restraining order should be oontinued in effect until final hear- 
ing, plaintiffs' application for injunctive relief was d e n i d  and ltheir 
action dismissed. 

In  Adams v. College, 248 N.C. 674, 105 S.E. 2d 68, hereafter re- 
ferred to as second appeal, this Court held erroneous the portion of 
the judgment which d'ismissed the action. It then appeared that said 
three corporations, subsequent, to the hearing in superior court, had 
executed and filed in the office of .the Secretary of State the Consolida- 
tion Agreement now ohallenged by plaintifis. In  remianding the oase, 
thk  Court, in opinion by Johnson, J., tmggasted the necessity for 
amended pleadings and additional necessary parties as  prerequisite to 
a full and final determination of the validity of the (executed) Con- 
solidation Agreement. (See opinion for full particulars.) 

Thereafter, pursuant to court order, the Fayetteville Presbytery, 
the Wllmington Presbytery, the Orange Presbytery, Peace College, 
Inc., Presbyterian Junior College for Men, Inc., the Firsrt Presbyterian 
Uhurch of Raleigh, Synod of North Chrolina Presbyterian Chuach in 
the United States, and Consolidated Prasibyterian College, Inc., were 
made additional parties defendant; and plaintiffs filed an amended 
complaint in which they attacked, on grounds considered in the 
opinion, the (executed~) Consolidation Agreement. 

A joint answer was filed in behalf of the Fayetteville Presbytery. 
the Wilinington Presbytery, the O~ange  Presbytery, Synod of North 
Carolina Presbyterian Church in the United States and Consolidated 
Presbyterian College, Inc. A separake answer was filed in behalf of 
the First Presbyterian Church of Raleigh. 

Defendant Consolidated Presbyterian College, Inc., moved that the 
purported service of summlons and amended complaint on (1) Presby- 
terian Junior College for Men, Inc., (2) Peace College, Inc., and (3)  
Flora llacdonald College, be quaished. This motion was denied. There- 
upon. Consolidated Presbyterian College, Inc., filed an additional 
answer in which i t  affirmed and adopted in behalf "of said three pred- 
eoessor corporations" the joint answer theretofore filed by Consoli- 
da t~r l  Pwcbyterian College. Inr., c t  nl., referred to above. 

At trial, evidence was offered by plaintiffs land by defendants; and, 
a t  the conclusion of all the evidence, the court entered judgment of 
involuntary nonsuit. Plaintiffs excepted and appealed. 

Varser, Mclntyre, Henry & Hedgpeth and Douglass & McMillun 
for plaintiffs, appellants. 

Smith, Leach, Anderson & Dorsett for defendants, appellees. 

BOBBITT, J. If the Consolidation Agreement is valid, upon the 
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filing thereof on May 28, 1958, in the office of the Secretary of State, 
the separate existence of each of the three consolidahing (predecessor) 
corpo~ations terminated. G.S. 55A-42. 

The Consolidation Agreement contains this provision: "Until such 
time a*s the Consolidated Presbyterian College shall be opened to 
students the consolidated corporation (shall continue to operate Flora 
Macdonald College, Peace Gllege, and Presbyterian Junior College 
for Men, a t  their present locations and under their present names; 
and for this puxipose the present Board of Trustees of each of @aid 
Institutions shall be constituted as a Board of Managers for each 
respective institution to operake said institutions in accordance with 
powers and authority delegated by the Board of Trustees of the con- 
solidated corporation." (Our italics) If,  as defendants assert, the Con- 
solidatkm Agreement is valid, the plaintiffs, by virtue of the quoted 
pmvision, are presently members of the Board of Managers of Flora 
Macdonald College. 

Prior to the filing of the Consolidation Agreement the plaintiffa 
were four of the thirty-eight members of the Board of Trusteea of 
Flora Macdonald College, a corporation. 

When the prior appeals were heard, khe plaintiffs were seeking to 
enjoin a consolidation they alleged to  be materially different from the 
cansolidation oontemplated by the 6ynodb resolutions of July 13,1955, 
and of June 26, 1957, and the~eafter ordered by the Fayetteville, 
Orange and Wilmington Presbyteries. 

This Court, on first appeal, said: "The complaint and exhibits show 
that, while legal title to the property vests in defendant, the Fayette- 
ville, Orange and Wilmington Presbyteries of the North Caralina 
Synod of the Presbyterisan Chureh in the United Staites are the bene- 
ficial owners of defendant, and through trustees eleckd by them are 
in possemion and control of its property and assets. As to this, plain- 
tiffs' Ehhibit D is explicit; and we find nothing in plaintiffs' tallega- 
tions or exhibits in m f l i d  therewith. No facts are alleged to eupport 
a contention that  the defendlant, its officers or  trustees {have any legal 
rights they may assert against the owning and controlling Presby- 
teries." Again: ". . . the three Presbyteries, not the Synod, own and 
control Flora Macdonald College." 

When the former appeals were heard, the owning and, controlling 
Presbyteries were not parties t o  the action. Plaintiffs, who derive 
their status as trustees from said Presbyteries, were seeking to enjoin 
Flora Macdonald College, a corporation, its trustees, officers, etc., 
from effecting a consolidation alleged to be materially different from 
that authorized and directed by the three Presbyteries. This Court 
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recognized plaintiffs' legal capacity as  trustees to assert such rights 
in behalf of said Presbyteries. 

Whether the consolidation effected by the Consolidation Agree- 
ment is materially duffe~nt  from rthe oonsolid~ation originally con- 
kempIated by the Synod and by the three Presbyteries, on amount of 
provisions relating to Peace College or otherwiee, is now academic. 
At the hearing below, it was stipulahed that  the following resolution 
was adopted by the Fayetteville Presbytery on February 17, 1959, by 
the Wilmington Prmbytery on February 19, 1959, and by the Orange 
Presbytery on February 20, 1959: 

" R W L V E D ,  that  this Presbytery does hereby expressly ap- 
prove, ratify and affirm that agreement of consolidation which was 
executed by Peace Gollege, Inc. on Deaember 17, 1957, (by Fbrs 
Macdonald College on May 7, 1958, by Presbyterian Junior Col- 
lege for Men, Im. on May 12, 1958, and which was filed in the 
office of the Secretary of State of North Carolina on May 28, 1958, 
a certified copy of said: executed agreement of consolidation being 
presented to this meeting. 

"RESOLVED FURTHER, that this Presbytery does hereby 
specifically approve and affirm the right and authority of the Trus- 
tees and officers of Flora Macdonald College t o  execute said agree- 
ment of consolidation and does agree that such action was taken 
pursuant to and in complianlce with the authority and instruction 
of a resolution adopted by this Presbytery (July 25, July 26, Sep- 
t e m k r  8) 1955." 
Thus, eaoh of the three owning and controlling Presbyteries has ex- 

premly approved, ratified and affirmed the specific Consolidation 
Agreement now chdlenged by plaintiffs. Moreover, they do  HI in their 
answer herein. 

This Court, on first appeal, said: "Sufiice to say, whether the con- 
solidation presently authorized or any other cormlidation that  may 
/be authorized is wise or prudent is for determination by the three con- 
trolling Presbyteries, not by the court." Indeed, the hhree controlling 
Presbvteries, i f  they determined it was wise or prudent to do so, could 
have directed n consolidation, on such terms as they deemed appro- 
priate, of Flora Macdonald College and Presbyterian Junior College 
for Ncn, excluding Peace College altogether. 

Plaintiffs oontend the Oonsolidation Agreement wm not legally 
authorized by the Board of Trustees of Flora Macdonald College, a 
corporation, or properly executed in its behalf. I n  this connection, 
plaintiffs cite G.S. 55-171. I t  is notedt that Section 1 of the "Non- 
Profit Corporation -4ct," S.L. of 1955, c. 1230, effective July 1, 1957 
provides: "All provisions relating to non-profit corporations appear- 
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ing in Chapter 55 of the General rStatutes of North Carolina, as the 
same appears in Volume 2B 'and all supplmank rtherh, except as 
they apply to  hmpital service corporations regulated by Chapter 57, 
are hereby repealed and the following new Chapter, to be designated 
at3 Ohapter 55A1 is hereby inserted immediately following Chapter 
55, and shall read as follows": The Cowlidation Agreement, refers 
qmifically to G.S. 558-39 through G.S. 55A-42. 

It appears that the Consolidation Agreement wm executed on be- 
half of Peace College, Inc., on December 17, 1957, the date i t  bears. 
There was a meeting of the Board of Trustees of Flora MacDonald 
College on February 11, 1958, the dmay after the p r m t  action was 
ommenced, attended by twenty-four of the thirty-eight trustees, in- 
cluding three of the plaintiffs. The minutes show the adoption of a 
resolution which, omitting recitals, provided: 

"That the Board take pmmpt and vigorous aotion to defend1 the 
suit seeking to set aside the will of Presbyteries and Synod; 

"Tbat the Board a r m  ib p u p e  and inteat to comply with 
the direotion and expressed wills of Orange, Fayetteville and Wil- 
mington Presbyteries and the Spod of North Carolina as soon as 
the way may be cleared." 
Flora MacDonald College was then temporarily restrained. "The 

meeting recessed to convene on three diays notice a t  the call of the 
Chairman." The judgment (considered on second appeal) dissolving 
the temporary restraining order was signed Maroh 22, 1958. Formal 
execution of the Consolidation Agreement was authorized a t  a "Re- 
msed Meeting" held May 7, 1958. Thereupon, on May 7, 1958, the 
Consolidation Agreement was executed in the name of Flora 
Mwdonald College, by Marehall Scott Woodson, as President, and 
by Charles W. Worth, as Seoretary. The written consent of twenty- 
four of the thirty-eight trustees of Flora Macdonald College is at- 
tached to the Consolidation Agreement. Fourteen, including Halbert 
M. Jones, who presided a t  said meeting, signed such written consent 
on May 7,1958. Each of the other ten eigned within a few days there- 
after. In a separate paper, these ten trustees specifically approved 
the resolution votetl for by lthe fourteen a t  the meeting of May 7, 1958. 

Plaintiffs, directing attention to the ''Recessed Meeting" of May 7, 
1958, contend that only sixteen trustees were present, including two 
of the ~laintiffa; thlat only fourteen, less than a majority, voted, for 
the resolution; and that no legal significance should be attached to 
the subsequent approval by the additional ten trustees. If the resolu- 
tion adopted a t  the meeting of May 7, 1958, were the sole authority 
for the Consolidation Agreement, technical questions as to  its author- 
ization would be presented; but (apart from subsequent ratification 
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by the Presbyteries) we think the consolidation had been sufficiently 
authorized by the Board of Trwtees of Flora Macdonald College a t  
the meeting of February 11, 1958, and a t  prior meetings. 

Finally, plainitiffs assert the Consolidation Agreement is invalid 
because the document is executed on behalf of Flora MacdonaId &l- 
iege by Marshall Scott Woodson, as President. One of the plaintiffs 
testified that Woodeon was President of the College but that Halbert 
M. Jones was President of the corporation. The minutes show that 
Jones was Chairman of the Board of Trustees. Iit appears that Wood- 
son had executed legal documents in behalf of Flora Macdonald Col- 
lege, including notes and a deed, as President thereof. In  any event, 
i t  appears that Halbert M. Jones signed the Consolidation Agreement 
on May 7, 1958; and the irregularity, if any exists, is technical rather 
bhan substantial. 

It is quite evident that a majorihy of the Board of Trustees of Flora 
Macdonald College, a t  duly c u ~ t i t u t e d  meetings and otherwise, have 
approved the consolidation effected by the Consolidation Agreement. 
The trustees, including plaintiffs, as recited in the resolution adopted 
a t  their meeting on February 11, 1958, were "appointed by and re- 
sponsible to" the Prmbykries which owned and controlled Flora Mac- 
danald College. These three Presbyteries, as set forth above, have 
fully ratified the Consolidation Agreement as executed and filed. Suoh 
ratification suffices to cure technical irregularikies, if any, in respect 
of the authorization and execution thereof by the Board of Trustees 
mdi officers of Flora Macdonald College. 

Plainti6ss' contributions to Flora Macdonald College, whether in 
gifts or in service, itheir attachment t o  its traditions, and their de- 
sire that  i t  continue t o  operate a t  Red Springs wit>hout involvement in 
the program of consolidation recommended by the Synod and direct- 
ed by the Presbyteries, afford no basis for their prosecution of this 
adion. They have no legal right t o  challenge a consolidation agree- 
ment fully ratified land approved by the Presbyteries which appoint- 
ed them and to  whioh they m e  allegiance. In short, plaintiffs are not 
real parties in interest (G.S. 1-57), either individually or  as trustees. 
Their status does not permit them to prosecute this action. -4s stated 
on first nppeal .  they do not have any legal rights "they mlay assert 
ogoinst the owning and ~ont~rolling Presbyteries." Hence, the judg- 
ment of involuntary nonsuit will be affirmed. 

Affirmed. 



IK THE SUPREME COURT. 

TROY LUNBGR OOMPtLNY, A COBPOMTION, V. E. M. HUNT. 

(Filed 14 January, 1980.) 

1. Judgments 8 58- 
The  plea of estoppel by judgment presents whether the former adjudi- 

cation was on the merits and whether there is  a n  identity of the pallnes, 
subject matter and  the 'merits in the two actions within the purview of 
the doctrine of res judicata. 

Generally, the plea of re8 judicata cansot be determined from the 
pleadings alone, but when the facts constituting the basis of the plea 
i n  ban appear on the face of the pleadings, the sufficiency of such plea 
may be tested by demurrer or motion #to strike. G.S. 1-141, G.19. 1-126. 

3. Plearlings §§ 15, 30- 
A demurrer or a 'motion to strike a d m i b  for its purpose the truth of 

the factual averments well stated and relevant inferences of fact de- 
d u d l e  therefrom, but ilt does not admit inferences o r  conclusions of law. 

4. Judgments Q 29-- 
A corporation is not barred from maintaining a n  action for damages 

to its vehicle by reason of a prior judgment in favor of defendant in a n  
actiun by its presidentt against the same defendant to recorer for per- 
sounl injuries arising out of the same iuxident, even though the presi- 
dent of the corlmration is its controlling shareholder, and chairman of 
iis board of directors, and has control of its action, since there is no 
identity or grivity of parties within the purview of the doctrine of 
re8 judicata. 

A sui t  by the president of the corporation to recover for personal in- 
juries received in a collision and a su i t  by the corporation owning t h e  
vehicle which was being driven by its president t o  recover for damages 
to its vehicle in  the same collision, do not involve the same subject 
matter  within the punview of the doctrine of res judicata. 

6. Judgments Q 2B- 
m e  faot t h a t  the president and controlhing stockholder of a corpora- 

tion exercisas complete control of aa action by the corporation to re- 
amer  for  damages t o  its vehicle resulting from a collision is not suffi- 
cient predicate fo r  the plea of re8 judicata on the ground of a prior 
judgment i n  a n  action i n  which the (president sued the  same defendant 
$miividually to  recover for his personal injuries in the same accident. 
there being other stockholders of the corporation and the corporation 
being a distinct entity from Chat of its shareholders. 

APPEAL by defendant from Phillips, J., May 1959 Civil Term, of 
MONTGOMERY. 

Civil action to recover property damage to an auto~nobile, heard 
upon plaintiff's demurrer and motion to strike defendant's pleas in 
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bar of res judicata and estoppel by judgment, filed puis darrein con- 
tinwmce. 

Fmm la judgment sustaining the demurrer, and striking out de- 
fendast's plem in bar, defendant appeals. 

David H. Armstrong for plaintiff, appellee. 
W .  D. Sabiston, Jr.. for defendant, appella?~t. 

PARKER, J. Defendfant's pleas in bar of res judicata (Sanderson 
v. Ins. Co., 218 N.C. 270, 10 S.E. 2d 802), and of esbp,pel by judg- 
ment (Bank v. Evans, 191 N.C. 535, 132 S.E. 563) go to plaintiff's 
entiire cause of action, and if sustained, will destroy it. 

When a former judgment is set up as a bar or estoppel, the ques- 
tion is whether the former adjudication was on the merits of the 
action, and whether there is such an identity of the parties and of 
the subject matter in the two actions, and whether the merits of the 
second action are identically the same, as will support a plea of res 
judicata. Hayes v. Ricard, 251 N.C. 483, 112 S.E. 3d 123; llcIntoq11. 
N. C. Practice & Procedure, 2d Ed., Sec. 1236 (7) .  

Generally, the plea of res judicata cannot be determined, from the 
pleadings alone. Pemberton v. Lewis, 243 N.C. 188, 90 S.E. 2d 245; 
Reid v. Holden, 242 N.C. 408, 88 X.E. 2d 125; Craver v. Spaugh, 227 
N.C. 129, 41 S.E. 2d 82; Dk-Downing v. White, 206 N.C. 567, 174 
S.E. 451; Batson v. Laundry Co., 206 N.C. 371, 174 S.E. 90; Hampton 
v. Spinning Co., 198 N.C. 235, 151 S.E. 266. 

When, as here, the facts con~titu2iing the pleas in bar of res judicata 
and estoppel 'by judgment are shown on the face of the defendant's 
pleadings, the sufficiency of such pleas may be tested by demurrer or 
motion to  strike. G.S. 1-141; G.S. 1-126; Williams v. Hospital Ass'n., 
234 N.C. 536, 67 &El. 2d1 662; Hampton v. Pulp Co., 2213 N.C. 535, 
27 S.E. 2d 538; 19 Am. Jur., Estoppel, Sec. 182, p. 838. 

The demurrer land motion to  strike defendant's pleas in bar present 
~quarely for decision the sufficiency of such pleas, because the de- 
murrer, for the pur,pose, admits the truth of factual averments well 
stated, 'and such relevant inferences as may be deduced therefrom, 
but not legal inferences or conclusion~s of law asserted by the pleader, 
McKinney v. High Point, 237 N.C. 66, 74 S.E. 2d 140, and the motion 
to  strike, for the purpose of Zlhe motion, makes similar admissions. 
Trust Co. v .  Cumin, 244 N.C. 102, 92 S.E. 2d 658. 

On 10 November 1955, F. L. Taylor was operating a Cadillac auto- 
$mobile, owned by the plaintiff here, Troy Lumber Company, which 
w s  involved in 'a collision with an auton~obile driven by defendant 
E. M. Hunt. The present action is to recover property damage to the 
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automobile allegedly caused by the actionable negligence of the de- 
fendant. 

The ultimate facts alleged in the pleas in bar are: Troy Lumber 
Company is a closely held family corporation. At the time of the 
automobile collision between the automobile driven by F. L. Taylor 
and defendant's automolbile, F. L. Taybr  was, and ie sow, the con- 
trolling stookholder of Troy Lumber Company, the chairman of its 
board of directors, its president, and has complete charge of its opera- 
tione and business. Plaintiff inetituted thils action on 13 February 1956, 
and on the same dlay in the Superior Court of Moore County F. L. 
Taylor instituted an action against the defendiant Hunt to rmover 
damages for personal injuries sustained in the same automobile col- 
lision. F. L. Taylor employed counsel, David H. Armetrong, to bring 
both actions and verified the complaint here !as president of plaintiff. 
Mr. Armstrong a t  the time of filing +he pleas in bar here, 16 May 
1959, is still counsel for Troy Lumber Company and F. L. Taylor. 

The allegations of negligence in paragraphs 4, 5 ,  6 and 7 of the com- 
plaint here are identical with sirniltar paragraphs in the complaint of 
F. L. Taylor against the same defendant. 

In the action of F. L. Taylor again& the defendant Hunt, Hunt 
answered, denying all allegations of negligtnce made against him in 
the complaint, pleading contributory negligence of F. L. Taylor, and 
setting up a counterclaim for damages to his person andl property al- 
legedly caused by the actionable negligence of Taylor. 

At bhe September 1957 Civil Term !of the Superior Court of Moore 
County, the action of F. L. Taylor and Lumbermen's Mutual Casual- 
ty Co. v. E. M. Hunt aame on for trial before a judge and jury. Since 
Taylor had accepted compensation under the Workmen's Compensa- 
tion Act, the Casualty Company was made a party plaintiff. Taylor 
v. Hunt, 245 N.C. 212, 95 S.E. 2d 589. Six h u e s  were presented to 
the jury to answer. The first iesue was as to  whether Taylor  was^ in- 
jured and damagedl (by the negligence of Hunt, as alleged, and the fifth 
issue was as to whether Hunt was injured and damaged by the negli- 
gence of Taylor, as 'alleged. The jury answered each of these two 
issuss "No," and did not amwer the'issue of contributory negligence 
of Taylor, as alleged in the anmer, and the three i m e s  #as to damages. 
The court entered judgment in accord with the verdict that Taylor 
recover nothing from Hunt, and Hunt recover nothing from Taylor. 
From the judgment, plaintiff and defendant appealed to the Supreme 
Court, which fou8nd no error on both appeah. 
F. L. Taylor hss a t  all times tsince the institution of the present 

action had control of it, as he also had control of his action against 
E. M. Hunt. 
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At the time of the au6omobile collision F. L. Taylor was operating 
the automobile of plaintiff in the wurse and mope of his employment, 
as president of plaintiff, and such hjuries as he received were caused 
by the collision arising out and in the course of his employment with 
plaintiff. 

I s  there an identity of parties, or privity among the parties, in 
this suit, and the suit of F. L. Taylor and Lumbermen's Mutual Cas- 
ualty Co. v. Hunt, within the rule requiring, inter d i a l  identity of 
parties to make a judgment in one proceeding res judicata in another? 
We think not. A corporation is an entity distinct from its shareholders, 
and the corporate entity is distinct, although all of its stock is owned 
by a single individual or corporation. 13 Am. JUT., Corporations, Sec. 
6. To the same effect N.C.G.S. 55-3.1. F. L. Taylor has only a con- 
tingent derivative right of succession of property interest, with the 
other st.ockholders, from the Troy Lumber Company so far as to the 
present suit for damages is concerned. The admission that  F. L. Tay- 
lor is the controlling &ohholder of Troy Lumber Company, Is chair- 
mlan of its board of directors, its President, and has complete clharge of 
its operations and business, is imufficient t o  establish identity or 
privity between him and the csorporation for the purpose of res judi- 
cata. Hornstein v. Kramer Bros. Freight Lines, 133 F. 2d 143; Macan 
v .  Scandinavia Belting Co., 264 Pa. 384, 107 A. 750, 5 A.L.R. 1502; 
Wolf v. Paving Supply & Equipment Co., (Municipal Court of Ap- 
peals for District of Columbia, 1 O d .  1959), 154 A. 2d 544. As a gen- 
eral proposition i t  is held that a stockholder of a c o p r a t i o n  is not 
s "party" to a suit merely by remon of the fact that the corporation 
is an actual party. Anno. 8 A.L.R., p. 295, and the many cases there 
cited. In addition, Lumbermen's Mutual Casualty Company is a 
party plaintiff in Taylor's suit against Hunt, and is not a party to 
the instant suit. 

The subject matter of the two suits is different. Troy Lumber Com- 
pany's suit is for damages to  its automobi1e. F. L. Taylor's suit was 
for personal injuries to himself. Neither could assert their alleged 
damages in whole or in part for, or in the name of the other. Queen 
City Coach Co. v. Burrell, 241 N.C. 432, 85 S.E. 2d 688; Meacham v .  
Lams R: Bros. Co., 212 N.C. 646, 194 S.E. 99; N.C.G.S. 1-57, 
"Every action must be prosecuted in the name of the real party in 
interest. . . ." 

Since the essential elements of res judicata and estoppel by judg- 
ment are lacking, we would affirm the judgment below on the author- 
ity of Queen City Coach Co. v. Burrell, supra, were i t  not for I?. L. 
Taylor's active participation in Troy Lumber Company's suit, that 
he is its controlling stockholder, its chairman of its boaid) of directors, 
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its president, has complete charge of i b  operations and bwinem, and 
that he personally was driving bhe automobile involved in the 001- 
lision which damaged the corporate property. 

This Court eaid in Light Co. v. Insurance Co., 238 N.C. 679, 79 
S.E. 2d 167: "The prinoiple invoked is dated in Restatement of 
Judgrnenbs, sec. 84, aa follows: 'A person who is not ,a party but 
who controls an action, individually or in ccxperation with others, 
is lbound by the tadjudioatioas of litigated matters as if he were a 
party if he haer a proprietary interest or financial interest in the 
judgment or in the determination of a question of fact or a question 
of law with reference to the same subject matter or transactions; if 
the other party has notice of his participation, the &her party is 
equally bound.' " Following that pinciple of law this Court held 
in Thompson v .  Lmsiter, 246 N.C. 34, 97 S.E. 26 492, that a fahher 
contingently liable under the family car doctrine, who defends a+s 
guardisin ad litem a suit against his minor son, is estopped by judg- 
ment therein. That deaision is correct, because the father as guard- 
ian ad litem had control over the defense of the cross action against 
his son, could oms-examine opposing witnwes, and offer witnesses 
of hisr own. 

Plaintiff's demurrer and motion to strike defendant's pleas in bar 
admit, for the purpose of the hearing, that F. L. Taylor has a t  all 
times, since the institution of the two suits, had control of the instant 
o w ,  and also his permnal action. However, the pleas in bar con- 
tain no allegation that Troy Lumber Company had anything a t  
all ho do with the action of F. L. Taylor and Lumberman's Mutual 
Casualty Co. v. Hunt, and it is set forth in the pleas in bar that 
Troy Lumber Company has other shareholders than I?. L. Taylor, 
and there is no allegation in the pleas in bar that these other share- 
holdens had anything to do with Taylor's action for damages for 
personal injuries, or that any officer or agent of the aorporation had 
anything to do with his personal action except himself. 

If the present action had been tried first, and if F. L. Taylor had 
taken complete control of it, and continued 8uah control until its find 
adjudication, would he be 'bound by the adjudication of litig&ted mat- 
tens therein, ae if he were a party, iln the determination of the ques- 
tion as Ito whether Troy Lumber Company'rs automobile wa.s &amaged 
by the aotionable negligence of Hunt? The very recent case of 
Wolf v .  Paving Supply & Equipment Company, supra, anwens the 
question, No. However, we are not called upon to answer that qum- 
tion here. 

The principle of law quotcd from Light Co. v.  Insurance Co., supra, 
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is not applicable .to the Troy Lumber Company u p  the facts al- 
leged in the pleas in bar. 

The facts in Philadelphia-Auburn-Cord Co. v .  Shockcor, 133 Pa. 
Super. 138, 2 A. 2d 501, come close to those involved in the present 
cam In that case the Court held: A judgment agaimt the preei- 
dent of a col.poration in&vidually, in his action for injuries sus- 
tained in automdbile collision, did not bar a subsequent action by 
the conporatiion for property damage to 'automobile in the same 
accident. Commenting on this case in Homstein v. Kramer Bros. 
Freight Lines, supra, the Circuit Court of Appeals said: "There 
the president, of the corporation had sued for personal injuries re- 
mlting from an acoident and had lost. A subsequent action by 
the corporation for property damage, however, resulted in a ver- 
dict for the plaintiff which the Superior Court sustained. It ap- 
pam from an examination of the brief6 in this cme that the indti- 
vidual plaintiff was the prmident and in oontrol of the business of 
the plaintiff corporation." 

Homtein v. Kramer Bros. Freight Lines, supra, is the converse 
of th'at case. The plaintiff Frank Hornstein, while driving an auto- 
mobile owned by Ho&ein, Inc., was injured in a collision with a 
trailer truck driven by Robert E. Wheeler, an employee of Kramer 
Bros. Freight Lines, Inc. One Copping wan the owner of the truck. 
Frank Hornstein sued Kramer Bros. Freight Lines, Inc., and Wheeler 
for pemnal injuries caused by the collision. Defendants filed a 
motion for summary judgment clmaiming that plaintiff's action was 
res judicata. A stipulation between the parties stated that Horn- 
&in, Inc., sued Kramer Bros. Freight Lines, Inc., and Capping for 
damages to its automobile in the same collision. During the same 
term of court Copping wed Frank Hornstein for dmamages to hk 
truck. The cams were tnied together, and the issues of the negligence 
of Wheeler and Hornstein wbmitted to a jury, which found against 
Hornstein, Inc., in its action, and in favor of Copping in hi8 suit 
against Frank Hornstein. Judgment was entered accordingly. The 
stipulmation further stated Frank Hornstein was the President, Treas- 
urer and General Manager of Hornstein, Inc., and either as trustee 
or individual owner, he voted the overwhelming majority of its stock. 
The defendants contended that F ~ a n k  Homtein and Hornstein, Im., 
are substantially identical for the purpose of involving the doctrine 
of res judicata. The Court rejected the contention and follmving 
the decisions of the state of Penneylvania, where the collision oc- 
curred, stated: "There is, therefore, out of the complexity of these 
three Iawsui2ls nothjn~ to make the rules of res &dicata applicable 
in the case a t  bar 
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The facts alleged in defendant's pleas in bar are insufficient to 
m'ake the rules of res judicata and estoppel by judgment applicable 
to the inertsnt case, and to destroy plaintiff's action. Troy Lum- 
ber Company, a corporate entity distinct from its shareholders, whioh 
had nothing to do with F. L. Taylor's action, and which has other 
etockholdens than F. L. Taylor, has n right to i b  d.ay in court. 

The judgment below is 
Affirmed. 

OONLEY C. G R E n  v. ODELL WHITTIKCTON, JR.,  
AND CIT; SALES, INC. 

(Filed 14 January, 1960.) 

l.TrialQ6- 
68. 1-180 aipplies not only to the charge but  prohibits a trial judge 

from expressing an opinion on the evidence a t  any tlme during the 
t r ia l  as to what has o r  hias not been shown by the  testimony of a wit- 
n w q  and precludes the court from asking a witnew questions for the 
p u m s e  of impeaching or casting doubt on his testimony. 

a same- 
I t  is not improper for the b i a l  court to ask a witness questions for 

rthe purpose of clarification of the witnew' testimony, but in  doing so 
the court should be careful not to  express a n  opinion on the facts either 
directly o r  indirectly. 

3. same-- 
!@he queatiaas asked a witness ,by the court in this cage are held, in 

t h e  1,ight of a l l  the f a d s  and attendant circumstances, to constitute in- 
t e m a t i o n  for  the purpose of clarifying the w i t m a '  t d m o n y ,  and 
not to amount to a cross-examination of the witnew, although prolonged 
interrogation of a witness is not approved. 

4. Bame: Evidence Q 58- 
Remarks of the court during crow-examination of a witness to the effect 

,that the  cross-examination was not p e r t i n a t  and t h a t  the court would 
say to the jury that the  matter was immaterial, held not prejudicial in 
the absence of a showing Chat the tenor of the cross-examination was 
competent, material or relevant for any pulrpose, since the court, ex 
msro motu, has authority to control the cross-examination and to ex- 
clude or strike evidence which is wholly incompetent or inadmissible. 

6. Trial Q l* 
Aa a general rule, the court, in the exercise of its right to regulate 

and control the conduct of a trial, has  the power of i ts  own motion to 
stmike evidence which is wholly incompetent or inadmissible for any 
p m e  even though no objection is interposed to such evidence. 
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6. Evidence s 58- 
Where a witness for plaintm has testitled to the effect that defendant 

drove his automobile into the rear of the autamobile driven by plain- 
tiff, causing it to turn mer, testimony of a previous statemat made by 
the witness to the effect that the accident resulted from the bad driving 
of plaintiff and that it would have been worse if the witness had not 
grabbed the wheel, i a  held competent in contradicting the witness on the 
subject matter about which he had been examined and mot objectionable 
as being in contradiction of the witness on a collateral matter. 

HIQGINB, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from .4mstr0?7g, J., 11 May 1959 Civil Term, 
of FORSYTH. 

Civil action to recover damages for personal injuries. 
The jury found by its verdict that  the defendants were guilty of 

negligence, and that plaintiff was guilty of contributory negligence. 
From judgment entered in accord with the verdict that plaintiff 

recover nothing from defendants, and dismissing the action and 
taxing plaintiff and his surety with the costs, plaintiff appeals. 

Averitt & White by James G. White for plaintiff, appellant. 
Womble, Carlyle, Sandridge & Rice by H.  Grady Barnhill, Jr., for 

defendants, appellees. 

PARXER, J. Plaintiff offered evidence tending to $how that de- 
fendant Whittington drove his automobile agaimt the rear bumper 
~f an automobile plaintiff was driving, causing the automobile plain- 
tiff was driving to turn over, and resulting in injuries to plaintiff. 
This occurred on a public highway. Defendanb Btipulated that 
Whittington a t  the time was an agent, servant and employee of City 
Sales, Im., and acting in the scope of his agency. 

Defendants offered evidence tending to show that Whittington was 
driving his automobile behind the automobile plaintiff was driving, 
that  he noticed two automobiles coming up very close behind him, 
that he blinked his lights and started around the automobile in 
front of him, that the automabile in front suddenly swerved to 
the left, that  he merved to his left, applied his brakes and hit 
the dirt shoulder of the highway, that  the automobile in front hit 
the dirt shoulder, tried to  cut back, and turned over, that his auto- 
mobile did not hit the automabile in front. 

One Henry Berry Cason was a driver of one of the automobiles 
behind Whittington. He testified as a witness for plaintiff. He  t&i- 
fied, inter alia, that  the automobile Whittington wrts driving hit the 
automobile in front driven by plaintiff. After Cason had been ex- 
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lamined in chief, and cross-examined, and after a redirect-examina- 
tion and a recrw-examination, the trial judge asked him twenty- 
six questions, to  all of which plaintiff excepted. Plaintiff assigns 
this as error, contending that  the questions aisked by the judge 
amounted t o  a cross-examination of the witness, and were an ex- 
pression of opinion by the oourt in violation of N. C. G.S. 1-180. 

N. C. G.S. 1-180 does not apply to the charge alone. In  re Bart- 
lett's Will, 235 N.C. 489, 70 S.E. 2d 482. This statute prohibih a 
trial judge from lasking questions which amount t o  an expression of 
opinion as to  what has or has not been shown by the testimony of 
a witnes, and from asking a witness questions for the purpose of 
impeaching him or casting doubt on his testimony. S. v. Cantrell, 
230 N.C. 46, 51 S.E. 2d 887; S. v. Perry, 231 N.C. 467, 57 S.E. 3d 
774; In  re Bartlett's Will, supra. 

In  Andrews' v. Andrews, 243 N.C. 779, 92 S.E. 2d 180, it is said: 
"It is not unusual nor improper for a trial judge to ask questions 
of a witness to make clear his testimony on some point, and some- 
times to facilitate the taking of testimony, but frequent interruptions 
and prolonged questionings 'by the Court are not approved and 
may be held for prejudicial error if this tends to  create in the min& 
of the jurors the impression of judicial leaning to  one side or the 
other." However, a trial judge in asking a witness competent ques- 
tions to obtain a proper understanding or clarification of what a 
w i t n w  has said or meant to say, or to bring out some fact over- 
looked, should be careful to prevent {by word or manner what may be 
understood by the jury as the direct or indirect expression of an 
opinion on the fads.  S. v. Harvey, 214 N.C. 9, 197 S.E. 620. 

Plaintiff's complaint alleges that  the time of the occurrence was 
about 6:00 o'clock p.m. on 11 October 1957. He states in hie brief: 
"The court asked the witness for the plaintiff, Henry Cason, twenty- 
six questions concerning his whereabouts on the morning prior to the 
collision in question." 

While we do  not approve of a trial judge asking a witness so many 
questions, yet, an examination of thaw questions in the light of all 
the facts and attendant ~ir~cumstances disclosed by the record up 
to .that time shows that the questions asked by the judge were for 
the purpose of obtaining a proper understanding and clarification of 
the testimony. We are unable to  perceive any substantial basis for 
the cowtention that  these questions amounted to a cross-examination 
of Oason, or were asked for the purpose of impeachment, or amount- 
ed to the expression of an opinion \by the judge, or were of such a 
prejudicial nature as  to have had sny appreciable effect on the results 
of the trial belou-. A11 the assignment<s of error to these twenty-six 
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queetion~ by the judge are overruled. S. v. Humbles, 241 N.C. 47, 
84 S.E. 26 264; Andrews v. Andrews, supra; S. v. P e q ,  supra. The 
oanses relied on by plaintiff are clearly dietinguishable. 

There had been a strike a t  Holly Farms Poultry Company. The 
drivers had gone back to work, and 11 October 1957-the day plain- 
tiff wae injured-was the date of an election to determine whether 
the Teamsters' Union would represent the drivers. The union lost 
the election. Plaintiff and his witnesses, except two doctors and 
his wife, were members of the union, and had been out on strike. 
Whittington is president of City Sales, Inc., which, prior to 11 Oc- 
tober 1957, had 1 4  equipment t o  Holly Farm6 Poultry Company. 
The day of the election there had been a fight between Raymond L. 
Maynard, a striker, and James Smith, a non-striker, ~ h t h  drivers for 
the Holly F m  Poultry Company. One of Zlhe two automobiles be- 
hind Whittington, when he started to pass the automobile driven by 
plaintiff mas an automobile owned by Maynard, and driven by Al- 
bert Motes. 

J. B. Wiles, a witness for defendants, testified in chief: On 11 
October 1957, he was a guard or watchman a t  Holly Farms Poultry 
Company. About five or six o'clock p.m., James Smith came to the 
plant. He  had blood and skinned places on his face. As a mnse- 
quance of what Smith told him, he went to look for Maynard at  sev- 
eral places. Later he heard of the wreck in which plaintiff was in- 
juredi, and went to the scene. The automobile plaintiff h d  been 
driving had been wrecked. The men who had been in i t  were not 
there. H e  and another officer looked a t  Whittingtonb automobile, and 
found no marks on it. He doesn't remember whebher Maynard's auto- 
mobile was there or not. He testified on cross-examination: "I was 
a guard a t  the plant. It was my duty to  make arrests. I had au- 
thority to arrest anyone (breaking about the plant there or anywhere 
in the town; I was a policeman and still am. I was paid by Holly 
Farms; neither the Town nor the County ,paid me anything. I re- 
ceived, some fees for my work. There were some fees I received; they 
were not fees for appeanance in court, they were fees for arrests, 
for speeding tickets, or  parking tickets, anything. I suppose the de- 
fendants paid those, I don't know. I did not receive any County 
funds or Town funds a t  all. I received the witness fees and arrest 
fees from the Town; I suppdse they were in turn collected from de- 
fendants as part of the costs." At this point the judge said: 'What  
difference would any of that make?" Counsel for plaintiff replied: 
"I will ask him a question, I think in that regard." The judge: "It 
seems a waste of time about it. I will sap to the jury it doesn't 
make any difference." Plaintiff excepted, exception 28. The judge 
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asked counsel what he was objecting to. Counsel replied, to the 
court's remarks. The judge replied he would overrule the objection. 
Counsel moved to strike i t  out. The judge .sent the jury to its room, 
and the following proceedings were had in the absence of the jury, 
t o  which plaintiff excepted,, exception 29. There were more remarks 
between the judge and counsel, and then the witness on cross-examin- 
ation testified in substance: He  has been working for the Poultry Farm 
since 1 February 1957 as  a guard. He  is a brother of Hoke Wiles, 
who testified for defendants. He  knows defendant Whittington. He 
knows plaintiff and his witness, John Orr. He  doesn't recall seeing 
them around the plant that  day. He  had not been employed specifi- 
cally to deal with the strike and the labor difficulties there, but just 
generally as a guard or watchman. He did not see the oollision. 
When he (arrived a t  the scene, the occupants of the automobile had 
left. Plaintiff has no other exception as to Wiles' testimony, either 
when the jury was present or in its room. 

Plaintiff has two assignments of error based on his exceptions num- 
bered 28 and 29, andl this is his entire discussion of it in his brief: 
"The court here interrupted the cross-examination of the defendants' 
witness, J. C. Wiles, t o  inquire, 'What difference would any of that 
make.' The court then made the statement, 'I will say to the jury 
that it doesn't make any difference.' Here the &urt clearly expressed 
to the jury the opinion that  the cross-examination was of no import- 
ance and amounted to an endorsement by the Court of the testimony 
of this witness. The Court undoulbtedly has the power to regulate 
cross-examination. The proper manner of doing so 30% by sustaining 
objectiom. To comment upon the evidence is error." 

Plaintiff in his brief does not contend that  any of the evidence, in 
respect to which the judge made his comments, "What difference 
would any of that  make," and "it seems a waste of time about it, I 
will say to  the jury it doesn't make any differentce," is competent, 
material or relevant for any purpose to the issues being tried. The 
burden is on appellant to show that it was competent, material or 
relevant, Johnson v. Heath,  240 N.C. 255, 81 S.E. 2d 657, and that  he 
has not done. 

The remark by the judge was a statement of a legal objection to 
the evidence. A court is not bound to  hear and determine a cause on 
incompetent evidence, but, as a general rule, in the exercise of its 
right to control and regulate the conduct of the trial, may, of its own 
motion, exclude or strike evidence which is wholly incompetent or 
inadmissible for snv purpose, even though no objection is interposed 
to such evidence. E l ~ c t r i c  Park Amusement Co. v .  Psichos, 83 N.J.L. 
262. 83 A. 766; Rider zl.  Stnte, 196 Ga. 767, 27 S.E. 2d 667; Stansbury, 
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North Carolina Evidence, Sec. 37; 88 C.J.S., Trial, Sec. 156; Conrad, 
Modern Trial Evidence, Vol. 2, p. 330; Jones, Commentaries on the 
Law of Evidence, 2d Ecl., Vol. 5, p. 4527; 58 Am. Jur., Witnesses, Sec. 
554. 

I n  Electric Park Amusement Co. v. Psichos, supra, the Court said: 
"We have not been referred to m y  oase which holds that  a court 
may nut on its own motion object t o  the comptenoy, materiality, or  
relevancy of a question put to a witness, and either overrule i t  or 
admit it. We think i t  may do so." 

"It is always in a judsge's discretion, as indeed i t  is his duty, to stop 
an examination when he can see that  its further prograss will be fu- 
tile; i t  is especilally important to  do so in a long case like this." U. 8. 
21. Coplon, 185 F. 2d 629, 28 ,4.L.R. 2d 1041, cert. den. 342 U.S. 920, 
96 L. Ed. 688. 

-4s to  the assignments of error, based on exceptions 28 and 29, pre- 
judicial error is not shown, and these assignments of error are over- 
ruled. 

John H.  Orr, Jr., a witness for plaintiff, was riding in the car with 
plaintiff, when it  turned over. Orr testified in chief to this effect: He 
felt a bump in the rear of the automobile in which he was riding, then 
he felt a sudden surge of speed, and the back end of their automobile 
went over on the shoulder. It whipped back on the road. Plaintiff was 
fighting for cont~ol,  he lost control of it, and it  turned over. On cross- 
examination he testified in substance: H e  figured i t  was Whitting- 
ton's automobile which bumped them, and caused their automobile 
to  t#urn over. Vernon Church is superintendent of transportation for 
Holly Farms Poultry Company. He  can't honestly say he did or did 
not make this statement to Church the next morning: "Greer made 
a bad drive, and I grabbed the wheel; and if I hadn't grabbed the 
wheel the car would have gone into the ditch. . . . I don't remember 
telling him the reason the car turned over, that Conley made a bad 
drive and I grabbed the wheel." 

Vernon Church testified as a witness for defendants. On direct-ex- 
amination he testified that  the first he knew of the accident was when 
John H. Orr, Jr. ,  came into his office early the morning after. Thon 
counsel for defendants asked Church what he said to  Orr, and what 
Orr said to him. Counsel for plaintiff objected, unless i t  is offered for 
corroboration. The objection wals overruled, and plaintiff excepted. 
Church replied: "I asked Mr. Orr what happened to him. He had a 
bandage on his head, and I asked him what happened to him; and 
Mr. Orr said, 'I was in a car with Greer down the road here. He made 
a bad drive. I grebbed the wheel or i t  could have been worse. We could 
have went over a bank.' " 
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Plaintiff assigns the admission of this evidence as error, contend- 
ing that the evidence is incompetent, for the reason that it contra- 
di& Orr on a collateral matter. 

The real issue in this mse was whether Whittington deliberately or 
negligmtly drove his automobile into the rear of the automobile plain- 
tiff was driving, and cawed i t  t o  turn over resulting in injuries to 
plaintiff, or whether plaintiff deliberately or negligently swerved his 
automobile to the left, as Whittington was attempting to  pass, and 
in so doing, lost control of the automobile, causing i t  to turn over, 
thereby contributing proximately to his own injuries. 

I n  our opinion, the prior inconsistent statement of Orr t o  Church 
relates to a matter which was pertinent and material to  the pending 
inquiry, and to the sulbject matter about which he was examined, and 
was clearly competent w evidence. S. v. McPeak, 243 N.C. 273, 90 
S.E. 2d 505 ; S. v.  WeUmon, 222 N.C. 215, 22 S.E. 2d 437; Keerans v .  
Brown, 68 N.C. 43; 8. v .  Patterson, 24 N.C. 346; Stansbury, North 
Carolina Evidence, Sec. 48. This assignment of error is overruled. 

The other assignments of error tare to the charge. As t o  these, there 
is no citation of authority in plaintiff's brief. They merit no discus- 
sion, and are overruled. 

In the trial below, we find no prejudicial error. 
S o  error. 

HIGGINS, J., took no part in the consideration or decision of this case. 

F ~ R B N ~ E  H-L, A WIDOW, V. H. bbfMEJT POWNXJXA AND WIFE, 

MIIDREID F. POWELL; WAYNE IREIDEVELOPMBXW W M P A N Y ,  I N -  
CORPORATED, AND N. El. MOHN, JR. 

(Filed 14 ~ a n i i a r y ,  1960.) 

1. PleaNngs Q 19- 
$. demurrer admits relevant facts well pleaded and inferences of fact 

necessarily deducible therefrom. 

2. Equity g 8: Lidtation of Actions § 16- 
Neither a statute of limitations nor laches may be taken advantage 

of by demurrer. 

3. Estoppel 53 6- 
Ordinarily an estoppel, including estoppels by deed, must be pleaded, 

but when the  matter constituting the basis of the estoppel is shown on 
the face of the opponent's pleading the estoppel may be raised by a 
special demurrer specifically pointing out the matter constituting the 
estoppel. 
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4. Husband and Wife Q 4- 
A married woman has the right to deal with her separate property 

to the same extent a s  if she were unmarried subject to the exceptions 
tha t  she must comply with the provisions of G.S. 62-12 in contracting 
with her husband affecting the conpus or income of her estate and that  
& may not convey her real estate except with the written consent of 
her husband. G.S. 52-2, G.S. 39-7. 

5. Same: Estoppel &- 
While a deed or contract to convey executed by a f a n e  covert without 

the joinder of her husband cannot estop her during coverture, the sole 
remedy against her during coverture being a n  action for damages, af ter  
the death of the husband the legal restrictions a re  remwed and she is 
subject to be  estopped to the same extent a s  any other person. 

6. Same- 
me 'rule th,at a married woman may be estopped by her separate deed 

or contract to convey realty after the death of the husband applies to 
a conveyance of lands held by them by the entireties, and gihe will be 
estopped by a warranty deed to lands held by the entireties notwith- 
rstanding that  the husband a t  the time of the conveyance was mentally 
incompetent. 

7. Same: Estoppel 9s 1, & 
Whether a quitclaim deed constitutes an estoppel depends upon its 

language, and therefore a demurrer on the ground of estoppel by deed 
and contract to convey cannot be sustained when the instruments do 
not appear in the pleadings, but the estoppel mu& be pleaded so that 
{tihe question may be determined on the basis of t h e  terms of the option 
contract and whether the deed was a warranty deed or  a quitclaim deed, 
and, if a quitclaim deed,  it^ provisions. 

HIGOINS, J., tOOk no part in  the consideration or  decision of this case. 

APPEAL by plaintiff from Sharp, S. J., June 1958 Term, of WAYNE. 
The substance of the complaint is as follows: 
Plaintiff, Florence Harrell, is widow of L. J. Harrell who died in 

Jlanuary 1955. Prior to January 1950 plaintiff and her husband owned. 
as tenants by the entirety, a tract of land in Golclsboro Township, 
Wayne County, containing approximately 93 acres. On 23 Jmuary  
1950 they executed and delivered to defendant, H. Emmett Powell, a 
purported option andi contract to convey said land, which instrument 
is duly remrded in Book 353, at page 534, Wayne County Registry. 
A$bout 14 September 1950 they executed and delivered to Wayne Re- 
development Company, Inc., assignee of Powell, a punported deed of 
conveyance for aaid land, whioh deed is dated 7 September 1950 and 
duly recorded in Book 360 a t  page 280, Wayne County Regi9try. For 
six years prior to his death L. J. Harrell, late husband of plaintiff, 
"due to emotional and mental strain and physical illnem and infirmi- 



638 I S  T H E  SUPREME COURT. [251 

ties, was mentally incompetent from lmk of understanding to trans- 
act his bu~iness or to execute a valid $contract or  deed, and wm, like- 
wise, incompetent for want of understanding to join in a deed with 
plaintiff herein or to give his assent to a conveyance of any interest 
of plaintiff in m d  to the property descrilbed . . ." The wnporate de- 
fendant executed and delivered to a trustee on 18 December 1956 a 
deed of trust to secure notes payable to  defendants Powell and Mohn; 
this deed of trust is recorded in Book 450, a t  page 302, Registry of 
Wayne County. Subject to the deed of trust and at the instance of 
defendant Powell the corporate defendant wnveyed the land in ques- 
tion to  seven individuals as tenants in common by deed dated 20 
December 1956 and recorded in Book 457, a t  page 584, Wayne b u n -  

Regiistry. The deed purports to convey to Powell 89% undivided 
interest and Mohn 5%. The corporate defendant has been dissolved 
and Mohn is its procws agent. Defendants are collecting substan- 
tial monthly rentals from this land. Plaintiff prays k t  all of the in- 
struments referred to  be declared void and clouds on plaintiff's title, 
for appointment of a receiver and an amcounting for rents. 

Defendants demurred to the complaint. The court sustained the de- 
murrer. 

From judgment sustaining the demurrer and dismissing the action 
plaintiff appealed and assigned error. 

Lucas, Rand and Rose; Naomi E. Mom's; George N. Vann, and 
Dees, Dees & Smith for plaintiff, appellant. 

Hubbard & Jones and McLendon, Brim, Holderness & Brooks and 
Hubert Humphrey for defendants, appellees. 

MOORE, J. This cause was here a t  the Fall Term 1958. Hamell v. 
Powell, 249 N.C. 244, 106 S.E. 2d 160. 

The defendants state, as cause for demurrer, that  the fmacts alleged 
in the complaint are insufficient to constitute a cause of action, that 
the action, if any, is barred by specified statutes of limitation and 
laches, that plaintiff is estopped by her contract and deed, a d  that  
pltaintiff does not allege that  L. H. Harrell was incompetent on the 
date of execution of the deed. 

A demurrer is construed as admitting relevant facts well pleaded 
and inferences of fact necessarily deducible therefrom. Board of Health 
v. Louisburg, 173 N.C. 250, 253, 91 S.E. 1019. In  the light of this 
principle, the allegation of incompetency of plaintiff's husband at the 
time of the execution of the deed is sufficient and the allegation for 
the purposw of this appeal is taken to ,be true. 

Neither a statute of limitations nor laohes may be taken advantage 
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of by demurrer. Stanzey v. Membership Corp., 249 N.C. 90, 96, 105 
S.E. 26 282; Queen v. Sisk, 238 N.C. 389, 392, 78 S.E. 2d 152. 

"An estoppel is new matter and must generally be pleaded as a de- 
fense . . . and this applies to . . . estoppels by deed . . ." 1 McIntosh, 
North Carolina Practice and Procedure, eec. 1236 (7) ,  p. 673. Ordinari- 
ly the defense of estoppel may not be raised by demurrer. Aldridge 
Motors, Inc., v. Alexander, 217 N.C. 750, 756,9 S.E. 2d 469. But "when 
the matter constituting the estoppel is shown on the face of the op- 
p e n t ' s  pleadings, the question of estoppel may be raised by demurrer. 
19 Am. Jur., Estoppel, sec. 182, p. 839. But "the demurrer must be 
apecial, ratiher than general, and point out specifically the matter con- 
stituting the estoppel." Perry v. Doub, 238 N.C. 233, 237, 77 S.E. 
2d 711. 

The demurrer in this case with respect to estoppel is special. I t  
says: ('It appears from the complaint the plaintiff is estopped from 
asserting her claim by reason of her own actiton as tenant by the en- 
tirety in executing and assenting to the option and deed conveying 
the property in question to the Wayne Redevelopment Company, 
Inc., . . ." 

This question then arises: 1s plaintiff, under tihe circumstances al- 
leged in the complaint, estopped by her option contract and deed to 
assert title to the locus in quo? 

Since the Martin Act, Chapter 109, P.L. 1911, G.S. 52-2. "every 
married woman is authorized to contract and deal so as  to affect her 
real and personal property in the same manner ajnd with the same 
effect as if she was unmarried." This is subject t o  two exceptions: (1) 
She must comply with the provisions of G.S. 52-12 in contracting 
with her husband affecting the mrpw or income of her estate; (2) She 
may not convey her real estate except with the written assent of her 
husband. G.S. 52-2; G.S. 39-7. 

A married woman is mi juris with respect to her contracts. Ethe- 
ridge v. Wescott, 244 N.C. 637, 642, 94 S.E. 26 846; Davis v. Cock- 
man, 211 N.C. 630, 632, 191 S.E. 322. W~here a f m e  covert contracts 
t o  convey her land, without her husband joining in the contract, spe- 
cific performance may not be enforced during the mverture, if he 
refuses to  join in the conveyance, but she may be held responsible 
in d'amages. Warren v. Dail, 170 N.C. 406, 410, 87 S.E. 126. During 
coverture she is not estopped by her separate deed and mch deed is 
void. Buford v. Mochy, 224 N.C. 235, 29 S.E. 2d 729. But where a 
married woman conveys her real estate without the assent of her 
husband, if she survives her husband she may not, after his death, 
recover the land or defeat the title of her grantee, or those in privity 
with him, on the ground that the deed was void for lack of assent of 
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her hueband a t  the time of execution. MiUs v. Tabor, 182 N.C. 722, 
109 S.E. 850; &Us v.  Bethea, 178 N.C. 315, 100 S.E. 593. It is true 
in these cams that there were acte on the part of grantma after death 
of the huabands which might be consider& ratifioations. But appa- 
rently these were not the conitrolling factors. In  the SiUs aase, page 
317, i t  is said: "While the husbmd lived t,he obligation of the contraat 
could be enforced only by an action for damages . . . , for the remn 
that the court could not require w i f i c  performance  because i t  could 
not compel the husband rto give his written assent . . . , but the hue- 
b a d  being dead there is no abstacle now in requiring the plaintiff to 
comply with )her contract by speoific performance." 

This C'ourt has said: "In this State the common law disabilities of 
a married woman to contract, with certain exceptions, have been re- 
moved and she is bound by an estoppel the same as any other per- 
son." Tripp v. Langston, 218 N.C. 295, 297, 10 S.E. 2d 916. But it is 
further stated: "Estoppel is applied against those who are capable of 
Wing in their own right in respect of the matter a t  issue, and not 
against those under specific disability in respect of it. Morris Plan 
Co. v. Palmer, 185 N.C. 109, 116 S.E. 261. To the extent that a mar- 
ried woman i's authorized t~ deal with her property aa a feme sole 
she is liable on her contra& and subject to estoppel, Council v. 
Pridgen, 153 N.C., 443,-69 S.E. 404, (but otherwise her disability may 
not ibe cimumvented or the pertinent legal restriotim of coverture 
set a t  naught." Buford v. Mochy, supra. So, it would seem *at so long 
as the "restrictions of coverture" remain, estoppel would not apply to 
a conveyance of realty by the wife without assen6 of the hwbmd, but 
when the restriction is removed by death or divorce she is estopped 
by her contract. 

It has been said that Article X, section 6 ,  of .bhe Constitution of 
North Carolina, and G.S. 52-2 do not affect estates by the entirety. 
Davis v .  Bass, 188 N.C. 200, 207, 124 S.E. 566. But i t  is said in G.S. 
52-2 that a conveyance of realty by a feme covert without assent of 
her husband is invalid and it is likewise held that neither the hus- 
band nor the wife can dispose of any part (of an estate by the en- 
tirety) without the assent of the other. Gray v. Bailey, 117 N.C. 439, 
441,23 S.E. 318. There is an analogy; tihe disability of *he wife is mb- 
stantially the same in the two situations. In estates by the entirety the 
husband has the same disability (except as to his right of posseeion 
and to the rents and profits) as the wife. 

It was said in Hood v. Mercer, 150 N.C. 699, 700, 64 S.E. 897, "that 
where the husband had conveyed the land by deed with warranty 
without the joinder of the wife, and survived her, his grantee acquired 
title, but this was by way of estoppel." Bee also In re Brown (W.D. 
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Ky. 1932), 60 F. 2d 269; Carbon Co. v. Knight (Md. 1955), 114 A. 
ad 28, 51 A.L.R. 2d 1232. Also where l'and ia held b y  thme entirety and 
the husband conveys i t  to the wife land survives her, he is estopped 
to ~ e r t  title by r e m n  of survivonship. Keel v. Bailey, 224 N.C. 
447, 449, 31 S.E. 2d 362; Willis v. Willis, 203 N.C. 517, 519, 166 S. 
E. 398; Capps v. Massey, 199 N.C. 196, 198, 154 S.E. 52. Where a 
husband and wife owned land as tenants by the entirety land execwted 
a deed of separation in confomity with law, making 'a mttlement and 
division of the propenby, .tihe wife was held to (be estopped ito claim 
an interest in the realty thus sdtled on her husband, even though 
there was a reconciliation after execution of the deed of separation. 
Jones v. Lewis, 243 N.C. 259, 90 S.E. 2d 547. There lthe Court said: 
"It is well settled in this State that a conveyance from one spouse to 
bhe other of an inkrest in an estate held by the entireties is valid 
as an estoppel when +he requiremenb of the law are complied with 
in the exemtion thereof." Indeed we see no reason why the principles 
of estoppel should not apply to  the wife with ithe same vigor as  to 
the husband, with respect t o  an =+ate by the entirety, where she has 
conveyed to  a third parby during coverture without the joinder of her 
husband and has survived the husband. After the death of the hus- 
baad all disabilities are removed and dhe is a feme sble for all pur- 
poses and bound by her contracts. 

Cases from other jurisdictions are of little assistance here, for the 
estate by the entirety has been differently construed in the different 
States and often modified by statute. But we find the following de- 
cisions to be in accord in principle wi2;h the ~wndusion reached here. 
Simm o. Chartier (Wis. 1947), 27 N.W. 2d 752; Bank v. Benard 
(Mass. 1935), 194 N.E. 839; Demerse v. Mitchell (Mi&. 1915), 164 
Y.W. 97. 

In the casw a t  bar, however, there is nothing to indicate the terms 
of the deed and option contract referred b in the complaint. Ordi- 
narily 4he grantor in a deed of bargain and sale is estopped thereby 
to assert after-acquired title. Crawley v. Stearns, 194 N.C. 15, 18, 138 
S.E. 403. But as a general rule the grantor in a quiitclaim deed is not 
so estopped. Bryan v. Easm, 147 N.C. 284, 292, 61 S.E. 71; 19 Am. 
Jur., Estoppel, sec. 9, p. 606. The provisions of a quitclaim deed may 
in some instances require a different result, however. The deed land 
wntmact, in the case sub judice, are not before us. Therefore the de- 
fense af estoppel must be affirmatively pleaded in the answer if de- 
fendant relies thereon. 

Reversed. 

HIGGINS, J., took no part in t.he consideration or decision of this cme. 
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LEWIS R. BRIGGS v. AMERICAS % EFIRD MILLS. INC. 

(Filed 14 January, 1960.) 

When a written contract is free from ambiguity, interpretation is 
f o r  the court. 

In  interpreting a contract, the court will ascertain the intent from 
khe language used, the situation of the 'parties, and the objective .sought 
to be accomplished. 

Sam* 
Ordinarily the words employed in n written contract will be given 

itheir ordinary significance. 

Master a n d  Servant § 1- Facts allc.ged in t h e  complaint held in- 
sufEcient to show breach of contract of employment by employer. 

The contract of employment foa a term of three years provided that 
the employee should have exclusive charge of t h e  employer's manufnc- 
Ruring ope~ations. The contract provided tha8t the employer might termi- 
na te  the contract a t  any time for fraud or  dbhonesty of the employee but 
that  upon physical incapacity of the employee his remuneration should 
continue for one year and in t h e  w e n t  af discharge because of disagree- 
ment with the employee's policies o r  methods, o r  sale of its properties 
/by the employer, or any other cause, the employee's remuneratiou should 
continue for  a minimum of two years. Shortly before the expiration of 
the threeyear tern1 the employer placed another in comdete charge of 
one of its manufacturing divisions, which was a mere segment of its ex- 
tensive operations. Held, although il termination of the employee's c m -  
tract for asserted incompetency o r  insubordination would obligate the 
employer to pay his compensation for bwo years thereafter, the placing 
of another in complete charge of one segment of its manufacturing bnsi- 
pess does not constitute a breach of tihe contract, there being 110 suq- 
gestion that  the employee had been removed fram supervision and con- 
trol of the other divisions of t h e  employer's business. 

HIQGIXS, J., took no part in the consideration or decision of ,this case. 

APPEAL by plaintiff from Sharp, S. J., April 6, 1959 Extra Civil 
Teriu, of MECKLENBCRG. 

This action was begun 29 May 1958. The amended complaint al- 
leges a contract of employment made 24 August 1955. A copy of the 
contract is annexed to the complaint. I t  provides for plaintiffs em- 
ployment for a term of bhree years beginning 1 October 1955, and 
further provides: "Brilggs shall !be in exclusive charge of the manufac- 
turing operations of AmerScan and Efird. He  shall devote his full 
time andi effort to this work. He  shall report and be responsible to the 
Executive Vice-President of American and Efird. His title shall be 
that  of Vice-president and Director of blanufacturing." As compen- 
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sation for the services to be rendered, defendant agreed t o  pay an 
annual salary of $24,000 and certain other perquisites specified in 
the contract. 

The contract contained these further provisions: "For any fraud 
or dishonesty on the part of Briggs, Ameri~can and Efird may termi- 
nate this contract a t  any time. In the event of physical inmpacity on 
the part of Briggs, American and Efird shall nevertheless maintain 
its performance under this contract throughout one year of such in- 
capacity. Thereafter, if such incapacity continues, American and 
Efird may cancel this contract. 

"If for any other r e a m ,  whether because of disagreement with his 
policies and methods or sale of its properties or other cause, American 
and Efird terminates; Briggs' services during the term of this contract, 
then American and Efird shall be liable rto Briggs for compensation 
of a minimum of two years (base pay." 

The complaint alleges that  pbaintiff was an experienced executive, 
able to supervise the manufacturing operations of large textile mills, 
and because of this the parties expressly stipulated that  Briggs should 
serve in the capacity of being in exclusive charge of the manufactur- 
ing operations and did not contemplate or provide tihat he should 
serve in any less capacity. He alleges that  he served pursuant t o  the 
contract until 2 April 1958, "at which time, against the wishes and 
over the protests of the plaintiff, the defendant ithrough its Executive 
Vice President promulgated an order designating another person Gen- 
eral Manager of its Spun Fibers Division, placing such person in 
complete charge of said Division, and relieting tihe plaintiff of his 
duties and responsibilities with respect to manufacturing in the Spun 
Fibers Division. 

"4. The said &pun Fibers Di~is ion  was a manufact~uring operation 
of the defendant corporation, prodnwing worsted yarns, synthetic 
yarns and blends of synthetic land worsted yarns." 

He alleges a termination of the contraat by placing mother person 
in charge of the $pun Fibers Division, entitling him to $48,000, two 
years' minimum base pay, a s  stipulated in thc contract. 

Defendant moved to  strike from the complaint the allegations as 
to  the motives inducing the parties to  enter into the contract. The 
motion was allowed and defendant then demurred to the complaint 
for failure to  state a cause of action. The demurrer was sustain&. 
Plaintiff, having excepted t o  the order striking portions of the com- 
plaint and to the judgment, appealed. 

Carpenter & W e b b  for plaintiff, nppellnnt. 
Helnts, Mzilliss, McMillan & Johnston for defendant, appellee. 
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RODMAN, J. The question presented is this: Did the placing of 
another person in clhairge of defendant's Spun Fibers Division terminate 
Briggs' service with defendant? 

The answer is to be found in the aontnact. When a contract is in 
writing and free from ambiguity, interpretation is for the court. "When 
competent parties contract a t  (arm's length upon a lawful subject, as 
to them the oontract is the law of their oase." Suits v. Insurance Co., 
249 N.C. 383, 106 S.E. 2d 579; Rnrham v. Davenport. 247 S.C.  573, 
101 S.E. 2cl 367. 

When a wurt is aalled upon to interpret, i t  seeks to  ascertain the 
intent of the parties a t  the mloment of execution. T o  ascertain ithis 
intent, the court looks to the laguage wed, the titmation of the parties, 
and objeota t o  be aooo~nplished. Presumably the words which ,the 
parties select were deliberately chmen and are to be given their ordin- 
ary significance. Casualty Co. v. Teer Co., 250 X.C. 547; DeBrz~hl 
v .  Highway, 245 N.C. 139, 92 S.E. 2d 553; Chumbers v. Byers, 214 
N.C. 373, 199 S.E. 398; Gilbert v. Shingle Co., 167 N.C. 286, 83 S.E. 
337. 

We examine the contract and allegations in the complaint in the 
light of these controlling rules. When we do  so, i t  appears: Defend- 
ant's manufacturing operations are extensive; the Spun Fibers Divi- 
sion is a segment thereof; to supervise land direct its manufacturing 
operations, i t  desired a capable and experienced person; and to obtain 
euch services defendant agreed to pay substantial compensation; each 
party regarded a fixed term for a numbw of years as )best suited to 
accomplish the object of the contract, which was manifestly efficient 
and economical production of goods. 

The parties recognized that  conditions might arise which would 
cause a termination of the contract and cessation of plaintiff's sen.- 
ices. If +his cessation of services was due to  plaintiff's physical dis- 
ability, defendant obligated itself to  "maintain its performance under 
this contract .throughout one year of such incapacity"; if the termina- 
tion of plaintiff's services was due to  his intentional wrong (fraud 
or dishonesty) no obligation r e s M  on defendant to make payment; if, 
however, the company terminated Briggs' services (1) by a sale of 
its properties, or (2) because of "disagreement with his policies and 
methods," or (3) for any other crause, the company obligated itself to 
pay the employee two years' salary, and &his irrespective of the time 
when the oontract was terminated. 

Without .these provisions the company would not be obligated to 
pay when the employee was physically unable to serve; but in Zihe 
event of a sale of its properties, i t  would be obligated to  the employee 
for the agreed cornpensahion for the remainder of his term, Woodley 
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v.  Bond, 66 N.C. 396, less what he could reasonably earn by other 
employment, Thomas v. College, 248 N.C. 609, 104 S.E. 2d 175; Smith 
v. Lumber Co., 142 N.C. 26. 

The parties desired to  guard against a situation where the termina- 
tion was ,based on asserted incompetency or insubordination (disagree- 
ment with his polioies and methods.) Such a chwge, if founded in 
fact, would, excerpt for the colltract provisions, relieve the employer 
of any obligation to pay. Ivey v. Cotton MiUs, 143 N.C. 189. When the 
contract is read as a whole, i t  is, we think, apparent that the word 
LLte.rminate" means "to put an end to, to make to cease, t o  end," Web- 
dm's New Int. Dic., and should be given its ordinary significance. 
The contraot provides for payment upon termination of service. This 
means, we think, a complete termination and not a mere concentra- 
tion of the area of service. 

Plaintiff does not allege that the company (has in fact ceased to w e  
his services or that he is no longer in oharge of a material part of 
its manufacturing operations. There is no allegation that he lhas been 
removed from all supervision and control. Manifestly, the parties con- 
templated that the employer should have the right to use the em- 
ployee's services in its manufacturing operations to its advanbge. A 
concentration of his talents in other manudaoturing divisions so as to 
maintain efficient produdan would not, we think, be a breach of the 
contract, but, to the contrary would aomplish  the purpose for which 
it was made-economiml produotion of goods. 

Plaintiff's allegation that tihe company terminated ,the employment 
by placing another in charge of the &pun Fibers Division is but a 
oomlu&on. It is not a statement of fad,  and we think a mnclusion 
baed upon an erroneous interpretration of the contract. The facts al- 
leged in the complaint differ materially from the situartion dwnibed 
in Mair v. Southern Minnesota Broadcasting Co., 4 A.L.R. 2d 273, 
and like cases on which plaintiff relies. In  those cases there wae in 
fact such a complete ichange in duties as to amount ;to a tobal cessa- 
tion of the services contruted for. 

The judgment sustaining the demurrer is 
Affirmed. 

HIGGINS, J., took no part in the consideration or decision of this case. 
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BARBARA MaDOWELL WHITE v. HENRY BEWXP (JASON, THE CITY 
OF WINSTON-SALEM AND NORFOLK & WDSTERN RAILWAY COM- 
PAriY. 

1. Automobiles § 43: Municipal Corporations 12: Railroads 5 6- 
Evidence tending to show that  the driver of the car, his attention 

diverted by the laughing and talking of his paaaengers, in which he 
was participating, ran into the abutment of a railroad overpass in  the 
center of the street, that  the abutment had black and white stripes 
painted on it, had reflectors on it, and was readily visible a distance 
of some two hundred feet etc. is held t o  disclose that  the negligence 
of the driver was the  sole proximate cause of the accident, and non- 
su i t  was properly entered a s  to the defendant municipality and the de- 
fendant railroad. 

2. Automobiles § 7- 
The driver of a motor rehicle is under the duty not merely to look 

but  to  keep a lookout in  the  d i m t i o n  of t rmel ,  and he is negligent in 
failing to see that  which he c o d d  have seen and ought to have seen 
in the exercise of that  degree of care required of him by law. 

Hroorms, J., took no part in  the consideration or decision of this case. 

APPEAL by plaintiff from Johnston, J., 13 July Term, 1959, of 
FORSPTH. 

This is a civil action to recover for personal injuries to plaintiff, 
alleged to have been caused by the negligence of the defendants. 

The fa& necessary to an understanding of the disposition of this 
case are as follows: 

The plaintiff, a young woman 23 years of age, was riding as a guest 
in the automobile owned and operated by Henry Berry Cason on 
31 August 1958, a t  approximately 7:52 p.m. on Northwest Boulevard in 
the City of Winston-Salem, North Carolina. The defendant Norfolk 
& Western Railway Company had constructed and maintained an 
overpass across Northwest Boulevard with the consent and approval 
of the defendant City of Winston-Salem. In  the center of said Boule- 
vard there were heavy steel and concrete pillars, 3-34 feet wide, sup- 
porting the railroad bridge. The unobstructed area for passage of mo- 
tor vehicles on either side of the center supports is 15.3 feet. The 
1951 Ford automobile in which plaintiff was riding as a passengw 
approached the overpass from the west, traveling in an easterly di- 
rection. Plaintiff alleges that  the defendant Cason crossed the white 
center line on Northwest Boulevard as the vehicle approached the 
bridge abutment in the middle of the street. 

Plaintiff alleges that the defendant Cason was negligent in operat- 
ing the Ford automobile on the left-hand side of the highway, or 
towards the left-hand dde, in violation of G.S. 20-146, and in oper- 
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sting the vehicle without keeping a proper lookout and without ob- 
serving the bridge abutment in the center of Northwest Boulevard. 
She alleges further that the defendant Cason failed to keep the auto- 
mobile under proper control. 

The plaintiff's evidence tends to  show that  the defendant Henry 
Berry Cason, the driver of the automobile involved, stopped, for a red 
light a t  the intersection of Patterson Avenue and Northwest Boule- 
vard, then made a left turn into Northwest Boulevard and continued 
in an easterly direction on said Boulevard. There were seven people 
in the car, four adults and three ohildren. The defendant Cason, testi- 
fying as a witness for the plaintiff, said: "When we left that  light we 
were all laughing and, talking, and somewhere near the bridge abut- 
ment soineone hollered in the car, I don't know who i t  was. When 
they liol!ered I applied my brakes on iny car and tlic left front n lire1 
locked up on it, which i t  had give trouble before, and that is about 
all that  I recall of it. I don't believe I could say whether or not I 
saw the bridge abutment a t  any time before the accident, because I 
am not sure whether I did or didn't. I did see the obstruction in the 
center of the street an instant before I hit the abutment * + , Before 
I hit the abutment in the center of the street I was running about 
15 to 20 miles an hour." 

On cross-examination this witness testified: "I told Mr. Randolph 
(plaintiff's attorney) that  as all of us came up to the crossing there 
we were laughing and talking. Everybody in the car was carrying 
on, in conversation and laughing and talking, including me." 

The evidence further tends to show that  there was a street ligh: 
burning on the west side of the overhead bridge a t  the time of the 
accident. Witnesses placed this light from 30 to 76 feet west of the 
bridge. There was another street light 220 feet west of the bridge. 
There were diagonal blaok and white stripes painted on the pillars sup- 
porting the bridge. There were three reflectors on each side of the 
bridge. These reflectors were on the three piers supporting the bridge. 
After the accident, the reflector pad remained on the center bridge 
abutment, but most of the reflector buttons were gone. Tha t  is, some 
of the reflectors were knocked out of the reflector pad; the broken 
parts of the buttons or lights were all right down in front of the de- 
fendant Cason's car. The box that held the reflector buttons was ap- 
proximately 18 inches square, and it was located about three feet 
above the pavement. 

When the investigating officers arrived a t  the scene of the accident 
they found the defendant Cason's car sitting against the bridge abut- 
ment, totally demolished. The right front of the automobile struck 
the  abutment just about six inches to  the right of the center of the 
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automobile. Officer Foreman testified: "As we approached the scene 
in the right-hand lane going east, whioh is the way we c a m  upon the 
scene and also the way Mr. Cason was going, we could eee the pier 
and the abutment and the car up against the pier for a distanw of 
approximately 250 to 300 feet. * * * As I appmach the trestle from 
back west going east, the way this car was going, I can see the abut- 
ment over on the right-hand side probably another 50 feet further than 
I can see the center one. You can see the one on the right-hand side 
back about 350 feet before you get tio it;  that one has black and white 
stripes on it, just like the one in the center * * *. The headlights of a 
vehicle approaohing on the right-hand side of the highway would pick 
up the reflection of the reflectors in the center post a t  least 800 feet 
back. The headlights of an approaching vehicle would pick up the 
center post a good way back, before he came all the way out of the 
curve; he wouldn't have to be all the way out of i t  t o  pick up the 
lights on it." This witness further testified that a t  a point 100 t o  150 
feet away from the overhead bridge you could read the lettering on 
the trestle. 

Officer Foreman also testified: "There a t  the hospital we asked Mr. 
Cason what had happened, why he hit the abutment. He said he 
didn't know what caused it;  that  he knew the abutment was there 
in the center of the street, but he didn't know what caused the wci- 
dent. Mr. Cason said he had traveled over there quite frequently." 
(Mr. Cason, while testifying for plaintiff, denied making the state- 
ment that he was acquainted with the street a t  the point where the 
accident oocurred.) 

Officer Cottrell testified: "I was present a t  a conversation between 
Mr. Foreman (and) the defendant Henry Berry Cason * * . We 
asked Mr. Cason if he knew what caused the accident. He said he 
didn't know, but he knew the railroad bridge was there." 

Otis A. Jones, a surveyor, testified: "I do not believe you can see 
the bridge from a distance of 350 to 300 feet proceeding eastwardly 
in the right-hand lane ' * *. In  my estimation you have 180 feet of 
unobstructed vision of the pier in the middle as you proceed east- 
wardly towards the abutment, but you have to get a little closer t o  
get a view of all the piers. You could see the center pier for a distance 
of about 180 feet." 

At the close of plaintiff's evidence the defendant Henry Berry Cason 
moved for judgment as of nonsuit. The motion was denied. The de- 
fendants City of Winston-Salem and Norfolk & Western Railway 
Company moved for judgment as of nonsuit, and the motion was al- 
lowed. Whereupon, the plaintiff took a voluntary nonsuit, as to the 
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defendant Henry Berry Cason. Judgment as of nonsuit was entered, 
and the plaintiff appeals, assigning error. 

Clyde C. Randolph for plaintiff 
Wmble ,  Carlyle, Sandridge & Rice, By: H. Grady Barnhill, Jr., 

for defendant, City of Winston-Salem. 
Craige, Parker, Brau4ey, Lucns R. Hendrix, for defendant, Sorfolk 

& Western Railway Company. 

DENNY, J. A careful consideration of all the evidence adduced 
in the trial below leads us t o  the conclusion that  the negligence of 
the defendant Cason, the driver of the automobile involved in the 
mcident, was the sole proximate cause of the collision a d  ,the conse- 
quent injuries to the plaintiff. Montgomery v.  Blades, 222 N.C. 463, 
23 S.E. 2d 844; Baker v. R. R., 205 N.C. 329, 171 S.E. 342. 

In  Baker v. R. R., supra, under a factual situation ~imi lar  to that 
in the present case, the driver af the car fell asleep and ran his car 
into the center column of an overhead railroad bridge, injuring him- 
self and killing his invited guest passenger, Heber C. Baker. Actions 
were brought against the defendant railroad for the wrongful death 
of Baker and for the driver's personal injuries. The cases were con- 
solidatfed for trial, and judgment as of nonsuit was entered. The plain- 
tiffs appealed. 

Stacy, C. J., speaking for the Court, said: "That the driver of the 
automobile, who fell asleep and ran his car into the center post, in- 
juring himself and killing his companion, cannot recover is too plain 
for debate. * * He was not driving along a street which abruptly 
terminated in a river without barrioade or lights * . Nor was he 
unfanl:liar with the road. There are none so blind as those who have 
eyes andl will not see. * * 

"It is equally clear, we think, that the negligence of the driver was 
the sole, proximate c~au~se of plaintiff's intestate's death. (Citations 
omitted) " 

The writer of the opinion quoted with app~oval from the case of 
Becker o. 111. Cent. R. Co., 147 So. 378, in which, among other things, 
i t  was said: " ' I t  must be conceded that, if there had been no center 
pier there could have been no collision therewith, but i t  does not fol- 
low that, because there was a pier, its presence can be said to have 
been the proximate cause of the collision. * *' '" 

If i t  be conceded that the carporate defendants were negligent in 
the construction and maintenance of the supporting pillars in the 
center of Northwest Boulevard, which is not so decided, we hold that 
such negligence was passive and wap insulated by t,he intervention 
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of the active negligence of Henry Berry Cason, the driver of the 
automobile in which the plaintiff was riding a t  the time of the col- 
lision. Montgonzery v. Blades, supra; Haney v. Lincolnton, 207 N.C. 
282, 176 S.E. 573; Baker v. R. R., supm; Hinnant v. R. R., 202 N.C. 
489, 163 S.E. 555; Herman v. R. R., 197 N.C. 718, 150 S.E. 361. 

We think the plaintiff's evidence clearly establishes the fact that  
the defendant Cason was negligent in the operation of his car in that 
he failed to see that  which he could have seen and ought t o  have seen, 
and doubtless would have seen, if he had been exercising that degree 
of care required of him by law in the operation of his automobile. 
Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330. 

I n  the last cited case Seawell, J., in speaking for the Court, said: 
"It is ,the duty of the driver of a motor vehicle not merely to look, but 
to keep an  outlook in the direction of travel; and he is held to the 
duty of seeing what he ought to have seen." 

Upon all the evidence, we think it is manifest that the alleged negli- 
gence of the oorporate defendants was not in law a proximate cause 
of plaintiff's injuries. Herman v. R. R., supm. 

The judgment below is 
Affirmed. 

HIGGINS, J., took no part in the coneidwation or decision of this case. 

LUCY J. D R I V m  v. HENRY GIBSON EDWARDS, A MISOR, sr JOE S. 
EDWARDS, GVARDIAR AD LI~TEM. 

1. Appeal and E r r o r  41: Trial $ 18- 
Ordinarily, error in the admission of incompetent widence may be 

cured by the withdran-a1 of the evidence from the consideration of the 
jury by the court, but such e m r  may not be cured when the admission 
of the incompetent evidence is protracted or a great length of time inter- 
renes between the admission of the evidence and its witl~drawal, so 
that  it  is apparent from the entire record that the prejudicial effect 
was not removed from the minds of the jury, and each case must be 
determined in the light of its particular facts. 

2. Same: Evidence 8 15- 
In  this action by a Passenger in one car against the driver of the 

other car  involved in the collision, error in the admission, over ob- 
jections, of evidence to the effect that  the driver of the car  in which 
plaintiff was riding was intoxicated, that  he had paid the damages for 
repair to the automobile driven by defendant, end had pleaded g ~ t l t y  to 
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a charge arising out of the collision held not cured by the subsequeut 
withdrawal of the evidence by the court, since the error related to 
a great deal more than an isolated incidence. 

APPEAL by plaintiff from ( ' lark ,  J., a t  April, 1959 Civd Term, of 
JOHNSTON. 

Civil action to  recover for personal injuries allegedly sustained as 
result of actionable negligence of defendant in an automobile colli- 
sion on 1 December 1957, between a 1950 Ford automobile owned 
and operated by husband of plaintiff in which she was riding, and 
a 1955 Ford automobile owned and operated by defendant. 

Defendant, answering the complaint of plaintiff, denied) in material 
aspect the allegations of negligence therein set forth. 

And "for a Third Further Answer and Defense, and as a plea in 
bar of the plaintiff's right to  recover against the defendant, the de- 
fendant alleges and says: 

"1. That  the plaintiff, for value received, in full settlement and 
satisfaction of any and all demands for damages, loss or injury, that 
the plaintiff might have against the defendant on account of the col!i- 
sion referred to  in the complaint, signed and executed a written re- 
lease agreement releasing the defendant from all claims running in 
favor of the plaintiff; that said release agreement will he presented 
a t  the trial of this oause. 

"2. That said 3ettlemcnt and release effectually adjusted and set- 
tled all matters and things that  might arise out of the collision re- 
ferred to in the complaint filed in this cause, and constituted an ac- 
cord, and upon performance a satisfaction, which accord and satis- 
faction bars the plaintiff from all claims, action, or demands which 
she might assert against ithe defendant and in particular the claim for 
damages as set forth in the complaint filed in this aause." 

Plaintiff, replying to this Third Further Answer and Defense, ad- 
mits the signing of somfe paper writing, pleaded,, in summary, that  
through fraud of defendant she was induced t o  sign the instrument of 
writing which defendant alleges to  be a release agreement, and by 
reason thereof the pstper writing is void and of no effect and should 
be so declared by the court. 

And the record shows that after the jury had been selected but be- 
fore pleadings were read or any testimony had been offered, and in 
the absence of the jury, defendant, through his attorneys, moved the 
court that  the answer filed herein by defendant be amended so as to, 
among other things, ( 5 )  strike the entire Third Further Answer and 
Defense and elininate paragraphs 1 and 2 of the said Further Answer 
and Defense. 
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The record of case on appeal shgows that the trial court, in his dis- 
cretion, allowed the motion to  strike the entire Third Further Answer 
and Defense and eliminate paragraphs 1 and 2 t.hereof, and strike 
the entire reply of the plaintiff. 

Plaintiff excepted thereto. This is plaintiff's Exception #l. 
And, upon the evidence offered by plaintiff, motion for judgment 

as of nonsuit, made when plaintiff first rested, w~as denied(. 
Defendant offered evidence. In the course of which the following 

testimony of defendant was admitted over objection of plaintiff as 
indicated: " * * I saw the driver of the other car. His name was 
Chester Driver. I got as close to him rts any one usually would talk- 
ing to anybody. I think he was under the influence of alcohol. I smell- 
ed alcohol or whiskey on his breath. He walked up to the car and 
we went back to look ah his car." 

"Q. How did he act'? A. Well, he didn't say much; acted like he 
was a little nervous. I mean he acted like he didn't want to get around 
me, or anything * * *" 

"The accident was investigated by Patrolman Carter. I was present 
vhen he came to scene and neither of the cars had been moved. Traffic 
was on the left side or moving in the southern lane; i t  could not move 
on the right side on account it was blocked by his car and a little bit 
of my car. .Judy and I rode home with Mr. Carter." 

"Q. I ask you if Mr. Driver has not paid the dlamage for fixing 
j70ur automobile. A. Yes, sir * * * 

"Q. Now, do you know of your own personla1 knowledge, whether 
or not Mr. Driver was charged with any violation as a result of this 
accident? A. He mas charged with failing to yield the right of way. 

"Q. Were you present when the rasp was tried? A. Yes. s i r  * " * 
"Q. What hiappened? -4. Well, he was tried and pleaded guilty. 
"Q. He did what? A. He pleaded guilty, that  i t  was his fault, and 

paid me off. 
"Q. What did he plead guilty to? A. I n  Selma Recorder's Court 

over there. 
"Q. Was Mr. Carter present? A. Yes, sir, he was present a t  the 

time." 
The exceptions taken comprise numbers 3, 4, 5, 6 and 7. 
Then the court interposed this stahernent: "Members of the jury, 

the court made a n  erroneous ruling on that evidence. The driver of 
the other vehicle, by the name of Driver, isn't a party to this action; 
the plaintiff was a passenger, and the driver of the other vehicle, his 
statements about the matter would be hearsay, and would not mme 
under the Section that would apply if he were the defendant; m I 
sm going t.o have to  strike this testimony as to the last several ques- 
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tions, including what his testimony was about any statements tb t  
the driver of the other vehicle made, and any other sltatement about 
what he did with reference to payment for the car, and also the state- 
ment about the charge thfat was against him. Please dismiss that 
from your minds and give that  no further consideration in your de- 
liberation on this case. As I say, i t  is not competent evidence, as I 
understand the law under this situation, and that is the reason I 
have to make this ruling. Please abide by those instructions. All 
right, go ahead." 

Motion of defendant for judgment as of nonsuit a t  close of evi- 
dence was denied. 

The case was submitted to the jury upon the issues shown in ;the 
record, and the jury answered in the negative the first issue, that is, 
"Was the plaintiff injured and damaged by the negligence of the de- 
fendtant, as alleged in $he complaint?" Thereupon the trial judge 
entered judgment that  plaintiff have and recover nothing of t,he de- 
fendant, and that  the action be dismissed a t  the cost of plaintiff who 
excepted and appeals in forma pauperis, and assigns error. 

Joseph H. Levinson, James R. Pool for plninti,fl, nppellant. 
Taylor, Allen & Warren for defendant, appellee. 

WINBORNE, C. J.: While i t  is d i f f id t  to see how the plaintiff 
could be prejudiced by the striking of defendant's plea in bar, and 
plaintiff's reply thereto, assignment of error No. 1, it seems clear 
thlat assignments of error 3, 4, 5, 6 and 7, taken together, present 
error for which a new itrial should be gnanted. I n  Re Will of Yelver- 
ton, 198 N.C. 746, 153 S.E. 319; Cauley v .  Ins. Co., 220 N.C. 304, 
17 S.E. 2d 221; S .  v. Broom, 222 N.C. 324, 22 S.E. 2d 926. 

In  the Yelverton case, opinion by STACY, C. J., the Court said: 
"It is undoubtedly approved by our decisions .that the trial court may 
correct a slip in the admission of isolated or single points of evidence 
by withdrawing such evidence a t  any time before verdict and in- 
structing the jury not to consider it, * * * but this may not be done 
without ordering a mistrial where the inadvertence is protracted and 
injury mould result to the appellant by such action," citing Gattis 
v. Kilgo, 131 N.C. 199, 42 S.E. 584. And the Court goes on to quote 
this from opinion by BROWN, J., in Parrott v .  R. R., 140 N.C. 546, 53 
S.E. 432, "When we can see that the appellant has been really in- 
jured in such case, we will always order a new trial." And the Court 
concludes in the Yelverton case, supra, by saying that "On this phase 
of the case, therefore, the principal question presented resolves itself 
into an interpretation of the record * *." 
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And in the ('allley case, supra, Stucy ,  C. J., considering the same 
principle, declared that "The most serious exception appearirg on the 
record is the one presented in connection with the testimony of 
plaintiff's brother, who was allowed to say the payee of this $5.25 
check admitted to him in the presence of the bank teller that he 
had made a change from "Branoh Banking & Trust Company" to 
"First-Citizens Bank & Trust Company" without any authority. True 
the evidence was later atricken out and the jury was instructed not 
to consider it, but difficulty arises in assigning i t  to its proper place. 
Was it such a slip as could be cured by withdrawing the evidence or 
was i t  a fatal inadvertence? * * While not altogether free from 
difficulty * * a careful persual of the entire record leaves us with 
the impression that the ruling should be sustained" (cited cases are 
deleted). 

Nol.eover, in the Broom case, supra, the Court in opinion by I levin.  
J., later C. J., it appears that ''the evidence was improvidently and 
doubtless inadvertently admitted. It was in no way connected with 
the crime with which defendant was charged * 

"The trial judge subsequently, realiaing the evidence afforded by 
thew exhibit3 n-as not pertinent, withdrew this evidence from tile 
consideration of the jury, but we think this came too late. Some 
time had elapsed, and in the meantime twelve other witnesses had 
been examined. The impression made upon the minds of the jurors 
by these exhibits thus presented could not then be removed," citing 
the cases Gattis v. Kilgo, Parrott v. R. R., and In Re Will of Yel- 
verton, supra. 

And the opinion ends with this decision: "We conclude that the 
evidence afforded by the exhibits was incompetent and that the error 
in admitting them was material and prejudicial, necessitating a new 
trial." 

In  the light of these decisions i t  would seem that  each case must 
be interpreted in respect to the particulair factual situation. Here 
while the taking of the evidence is not protrmted in point of t h e ,  i t  
is more than an isolated or single point. The volume of evidence re- 
ceived is so prejudicial that i t  would be calculated to injure plain- 
tiff in her case, and from the verdict rendered it most likely did in- 
fluence the jury. 

By the withdrawal the trial judge did the best that could be done 
to wipe out the harmful effect of the evidence. Nevertheless, it is 
of such character that the Court is constrained to hold that  plaintiff 
is entitled to a 

New trial. 
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-- 

S C H ~ A B E X T O S  v. B a n s .  

LES A. SCHWABESTON r. SECTRITY NATIOXAL BANK 
O F  GREENSBORO. 

(Filed 14 January, l ! !GO. )  

Banks and Banking S 
The deposit of money in a bank creates the relationship of debtor 

nntl cretlitor betwrni tl1c1 h n k  ant1 tlir tirpwitor. 

Payment g 4- 
The burden is upon the debtor to establish his plea of payment. 

Banks and Banking § 10- 
A bank debiting the account of a depositor has the burden of show- 

ing the authority for entering such debit. 

A bank relying upon G.S. 53-52 has the burden of showing delivery 
of the check to the depositor more than sixty days before claim is 
made that  the check was a forgery. 

Same- 
The claim of depositor against the bank for debiting the depositor's 

account with forged checks is barred a s  to each indiridual forgew in 
sixty days after receipt by the depositor of the cancelled checks from 
the bank without calling the bank's attention to the fact that the checks 
were forged. 

same-- 
A depositor receives cancelled checks from a bank within the mean- 

ing of (3,s. 53-52 upon delivery of the vouchers into the depositor's 
possession, actual or constructire, and when the bank mails statements 
and checks to the depositor, the depositor receives such checks a s  of 
the time the depositor accepts them from the post office in person or 
through his aubhorized agent, and it  makes no difference whether the 
depositor looks at his statement or whether the depositor's agent, au- 
thorized to receive mail from the post office, extracts such vouchers 
from the statement before the depositor has an opportunity to examine 
them. 

APPEAL by defendant from Armstrong, J., March 16, 1959 Civil 
Term, of GVILFOHD (Greensboro Division). 

Plaintiff seeks to  recover various amounts charged ito his bank 
account with defendant. The charges are based on checks purport- 
ing to bear plaintiff's signature. They are payable to cash and en- 
dorsed by one Ingram, an employee of plaintiff. The first assertedly 
improper debit was made in August 1953. One or more such charges 
were made each month thereafter. The last such debit was made 
on 21 December 1954. The amended complaint fixes the aggregate 
of such charges a t  $12.189. Plaint,iff testified he first diwovered that 
an improper charge had been made to hie account on 3 January 1055. 
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On 28 January 1935 he filed with defendant a detailed list of the 
alleged forged checks. 

Defendant denied making an improper debit to  plaintiff's account. 
I t  also alleged that i t  furnished plaintiff each month with a state- 
ment of his account, showing in detail each debit and credit and 
eccan~panied the monthly statements with the checks or vouohers 
on which i t  relied to support each charge. Itt alleged plaintiff was 
negligent in failing to examine the monthly statements and in fail- 
ing to warn i t  of the alleged forgeries. It also pleaded the provisions 
of G.S. 53-52 as a protection against claims based on cheoks deliver- 
ed more than sixty days prior to demand for reimbursement. 

The following issues were submitted: 
"(1) Were any of the checks, af Plaintiff's Exhibits G through 

48, signed by the plaintiff or by anyone upon his authority or a t  his 
direotion?" 

"(2) Did the plaintiff receive any of the cancelled checks which 
are represented by Plaintiff's Exhibits 11 through 48?" 

"(3) What amount is the plaintiff entitled to recover?" 
The court gave peremptory instructions with respect to each issue, 

directing the jury to answer the first and second issues in the nega- 
tive and the third issue in the sum af $12,189. Following the in- 
struction the jury returned and, having answered "no" t o  the first 
issue, "yes" to the second issue, and "$3,175 plus interest" to the 
third, the ooulit refused to accept the verdict. It again peremptorily 
instructed the jury to answer the second issue "no" and the third 
issue "$12,189," the amount claimed by plaintiff. The jury re- 
tired and changed the answers to accord with the court's instruction. 
Judgment was entered on this verdict whereupon defendant except- 
ed and appealed. 

Hoyle & Hoyle, Jordan, Wright, Henson & Nichols, and Karl N. 
Hill, Jr.. for  plaintiff, appellee. 

Smith, Moore, Smith, Schell (il. Hunter for defendant. appellant. 

RODMAN, J .  Pliaintiff testified he neither signed nor authorized the 
signing of his name to the disputed checks. 

When one deposits money in a bank, the relationship of debtor 
and creditor is created. A debtor who pleads payment has the bur- 
den of establishing his plea. Finance Co. v. McDonald, 249 N.C. 
72, 105 S.E. 2d 193. Defendant, as a debtor, must not only show 
it made the debit entry; i t  must show the authority for making such 
entry. Sides v. Bank, 246 N.C. 672. 100 S.E. 2d 67; Arnold v. Trust 
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Co., 218 N.C. 433, 11 S.E. 2d 307; Bank v. Thompson, 174 N.C. 349, 
93 S.E. 849. 

The court properly overruled defendant's motion to  nonsuit and 
correctly placed on defendant the lburden with respect to  the first 
issue. We do not d,eem it necessary to decide whether there was 
any evidence with respect t o  any item which would support an af- 
firmative answer to  the first issue. 

There is little, if any, disagreement between the parties on the 
f a d s  relating to  the second issue. Certainly there is evidence from 
which a jury could find that  monthly statements of plaintiff's ac- 
count were delivered to  him or to  his authorized agent a t  the Bank 
or were mailed t o  plaintiff. The evidence tends to show that  the 
checks were mailed t o  the oustomer if not called for by the 10th of 
the month, and with perhaps one or bwo exoeptions plaintiff's state- 
ment*~ and cancelled checks were mailed to him. The evidence is 
sufficient for a jury to  find that  these statements contained the writ- 
ten instruments on which defendant relied in making each charge. 
The envelopes in which the bank mailed most of the monthly state- 
ments were offered in evidence. Plaintiff, Ingram (his employee who 
o m h d  the forged checks), and Dwight Lohr (another employee of 
plaintiff) each had keys t o  plaintiff's post office box. Ingram custom- 
arily got the mail from the Post Office and carried it  to plaintiff's 
office. Plaintiff was a salesman. His business frequently called him 
out of town for several days a t  a time. He  testified when he cxamin- 
ed his bank statement he did not see any of the forged checks and 
not until January 1955 did he learn that  any forged checks had been 
charged to his account. 

The statute, G.S. 53-52, provides: 
"No bank shall be liable t o  a depositor for payment by it of a 

forged check or other order to  pay money unless within sixty days 
after the receipt of such voucher by the depositor he shall notify 
the bank that  such check or order so paid is forged." 

The burden is on the bank seeking the protection afforded, by this 
statute t o  show delivery of the voucher to  the depositor more than 
sixty days before the claim is made. When that  fact is established, it 
constitutes a complete defense to a claim based on such voucher. 
Where several vouchers paid and delivered a t  different times are made 
the basis of a claim, the statute applies and bars not from the de- 
livery of the first nor the last such voucher but runs against each 
individual voucher from the date of its delivery. The mailing of the 
statements and checks and the acceptance thereof from the Post 
Offitce by plaintiff in person or through his authorized agent consti- 
tuted a "receipt" by plaintiff within the meaning of the statute. 
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Once the vouchers came into plaintiff's possession, actual or con- 
structive, by delivery to  his authorized agent, the clock atarted, and 
time began to run against the depositor. It makes no difference 
whether he looked a t  his staitement and failed to discover the vouch- 
er, or, if, as is here suggested, the agent was again unfaithful to his 
trust and extracted the vouchers from the statement before the d,e- 
positor had an opportunity to examine the statement. Fuel Co. v .  
Bank, 210 N.C. 244, 186 S.E. 362; Trust Co. v .  Bank, 166 N.C. 112, 
81 S.E. 1074; Cesaroni v. Savannah Bank & Trust Co., 82 S.E. 2d 
172; Holloman v. R. R., 172 N.C. 372, 90 S.E. 292; Lynch v.  John- 
son, 171 N.C. 611 (at p. 613 and 620), 89 S.E. 61; Atlantic Coast 
Line R. Co. v .  Seward, 142 So. 881; Carter v .  St .  Louis-San Francisco 
R y .  Co., 18 S.W. 2d 376; Fort Worth Elevators Qo. v .  Keel & Son, 
231 S.W. 481; Payne v. Johnson, Fluker & Co., 108 S.E. 803; Aetna 
Casualty & Surety Co. v .  Patton, 57 S.W. 2d 32; McNeill v. Fidelity 
R Casualty Co. of  N .  Y., 82 S.W. 2d 582, 2 C.J.S. p. 1240. 

There was evidence from which the jury could, as they originally 
did, answer the second issue "yes." The court was in error in re- 
fusing to accept the verdict and in requiring the jury t o  answer the 
issue in the negative. Based on an affirmative answer to the second 
issue, the jury had to determine which vouchers were called to the 
Bank's attention as illegal within the sixty-day period. Only such 
vouchers could constitute a valid claim against defendant. 

New trial. 

STATE r. JIM A. THQRNTON. 

1. M n a l  Law 88 121, 140- 
Defendant may ale in Supreme Court on appeal a written motion 

in arrest of judgment for insutliciency of the indictment. Rule 21, 
Rdes  of Practice in the Supreme C,ourt. 

2. Criminal Law 8 l3-- 
It is an essential of jurissdiction that a criminal offense shall be 

suficiently aharged in the warrant or indictment. 

3. Indictment and Warrant 8 9- 
A bill of particulars cannot supply any matter which the indictment 

must contain in order to charge a criminal offense. 

4. Embezzlement 8 1- 
The offense of embezzlement is entirely statutory. 
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5. Embezzlement Q 4- 
An indictment for embezz1emen.t must aver the name of the owner 

o r  owners of the property embezzled or, if the owner is a corporation, 
the name of bhe colrporation should be given, and the fact that  it  is a 
corporation stated unless the name itself imports a corporation. 

An indictment for  embez&ent of the property of "The Chuck Wagon" 
is  fatally defective in the absence of allegation that the owner of the 
property was a comorabion, since such name does not import a cor- 
poration 6.5. 55-12. 

7. Criminal Law 121- 

The legal effect of amesting the judgment on a f a h l l y  defective in- 
dictment is to vacate the plea and the judgment, but the State may 
thereaeer  proceed upon a sufficient indictment if it so elects. 

APPEAL by defendant from Mck'innon, J., February 1959 T?rm, 
of ORANGE. 

The defendant was tried upon the following bill of indictment: 
"The jurors for the State upon their oath present, That Jim A. 
Thornton late of the County of Orange, on the 20th & 31st day 
of December A. D. 1958, in the county aforesaid., was the agent. 
consignee, clerk, employee and servant of one The Chuck Wag- 
on, and as such agent, consignee, clerk, employee and servant 
as aforesaid, was then and there entrusted by the said The 
Chuck Wagon to receive money for the said Chuck Wagon. And 
that being so employed and entrusted as aforesaid, the said Jim 
A. Thornton then and there did receive and takc into his pos- 
session and have under his care, for and on account of the said 
The Chuck Wagon, cer;tain property, to wit: Six and no/lOO 
($6.00) Dollars. And that  afterwards, to wit, on the day and 
year aforesaid, in the county aforesaid, he, the said Jim A. 
Thornton (then and there being of the age of sixteen years and 
more) knowingly, wilfully, fraudulently, corruptly, unlawfully 
and feloniously did embezzle and convert to his own use, and 
did take, make away with and secrete with intent to embezzle 
and fraudulently convert to his own use, the said Six and no/100 
($6.00) Dollars so received by him as aforesaid and then and 
there belonging to the said The Chuck Wagon against the form 
of the statute in such cases made and provided and against the 
peace and dignity of the State." 

Plea: Guilty. 
From a judgment of imprisonment, defendant appeals. 
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Malcolm B. Seawell, Attorney General, and T. W. Bruton, Assistant 
Attorney General for the State. 

McRae, Cobb & Berry for defendant, appellant. 

PARKER, J. Defendant, as he had a right to do, filed in this Court 
a written motion in arrest of the judgment of the Superior Court, 
upon the ground of insufficien~cy of the indictment. Rule 21, Rules 
of Practice in the Supreme Court, 221 N.C. 544, 558; S. v. Lucas, 
244 N.C. 53, 92 S.E. 2d 401. 

It is an essential of juridiction that  a criminal offense shall be 
sufficiently charged in a warrant or an indictment. 5. v.  Wallace and 
Holder ante, 378, 111 S.E. 2d 714; S. v .  Stricklnnd, 243 K.C. 100 
89 S.E. 2d 781 ; S. v .  Thorne, 238 N.C. 392, 78 E.E. gd 140; S. v. 
Morgan, 226 N.C. 414, 38 S.E. 2d 166. 

This Court said in S. v .  Cox, 244 N.C. 57, 92 S.E. 2d 413:A "de- 
fect in a warrant or bill of indictment is not cured by the statute 
whioh enables the defendant to call for a bill of particulars, G.B. 
15-143. This section applies only when further information not re- 
quired t o  be set out in the indictment is desired. The 'parti.culars' 
authorized are not a part of the indictment. Request for bill of par- 
ticulars is addressed to the discretion of the court. Such a bill there- 
fore does not supply any matter which the indictment must contain." 

Ehbezzlement was not an offense a t  common law. S. v. Maslin, 
195 N.C. 537, 143 S.E. 3 ;  S. v. McDonald, 133 N.C. 680, 13 S.E. 
582; 8. v. Hill, 91 N.C. 561. The offense of embezzlement is entirely 
statutory. S. v. Blair, 227 N.C. 70, 40 S.E. 2d 460; S. v. Whitehurst, 
212 N.C. 300, 193 S.E. 657; S. v .  Muslin. supra; S. v. McDonald, 
supra. 

The indictment was drawn under the provisions of G.S. 14-90. 
This statute makes it a felony for the class of persons specified in, 
and amenable to, that statute to embezzle money, goods, etc., "be- 
longing to any other person or corporation, which shall have come 
into his possession or under his care." See S. v. Blair, supra; S. v.  
Whitehurst, supra. 

It seems certain that "The Chuck Wagon" is not a natural person. 
This is said in 29 C. J. S., Embezzlement, Section 31b ( I ) ,  I n  

General: "It has been held that, where the owner of the embezzled 
property is an association, partnership, corporation, or other firm 
or organization, there must be allegations showing such organization 
to be a legal entity cap&ble of owning property as such or the indi- 
viduals compri~ing the same and owning the property should be set 
out as owners." Swtion 31b (2 ) ,  Gorporations, states: "In a prose- 
cution for embezzlement from a corporation, the indictment or in- 
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formation should allege its incorporation and give its corporate name 
as fixed by law. . . ." 

An exhaustive annotation in 88 A. L. R. 485, et seq. thoroughly 
discusses, and cites many cases, on the question now under consider- 
ation. One line of authorities holds to the proposition that, in a 
prosecution for larceny or embezzlement, it is necessary to allege in 
bhe indictment that the owner of the property, if not a natural per- 
son, is a corporation or otherwise a legal entity capable of owning 
property. Another line of authorities is cited, where in some jurie- 
dictions the foregoing rule has been relaxed, and which holds that 
where the name of the company alleged in the indictment imports 
an association or a corporation capable of owning property as a legal 
entity, it is not necessary to allege specifically that it is a corpor- 
ation. See 18 Am. Jur., Sectilon 45. 

In 8 .  v. Grant, 104 N.C. 908, 10 S.E. 554, the indictment charg- 
ed the larceny of a barrel of kerosene oil, the property of "The Rich- 
mond and Danville Railroad Company." This Count said,: "We are 
also of the opinion that the fact of incorporation need not be alleged 
where the co~porate name is correctly set out in the indictment." 
The allegation in the indicltment clearly imports that the owner of 
the property charged to have been stolen is a corporate entity oapa- 
ble of owning property, and wrts held mfficient. 

In Gibson v. State, 13 Ga. App. 67, 78 S.E. 829, the Court held: 
"The words 'Morning Star Colored Baptist Church' import a religious 
association, and such a right to the possession of property suitable 
for church purposes as will authorize the ownership of any property 
used by it which may have been stolen to be laid in such a congre- 
gation of persons." See also Mattox v. State, 115 Ga. 212, 41 S.E. 
709. 
Davis v. State, 196 Ind. 213, 147 N.E. 766, was a prosecution for 

embezzlement, and the ownership of the money allegedly embezzled 
was charged in the indictment as being in Newton County Farm 
Bureau. The Court said: "In this State, an unincorporated lodge or 
eociety is an 'association' within the A t u t e ,  so as to make its treas- 
urer liable for the em~bzzlement of its funds in his hancts. . . . The 
name 'Newton County Farm Bureau' imports a corporation or an 
association. I t  could he either. And it is not necessary that there 
be a statement in the indictment as to whiah it is." 

In Nickles v .  State, 86 Ga. hpp. 290, 71 S.E. 2d 578 (1952)) the 
Court accurately and tersely stated what we consider the better rule, 
FLS follows: "Larceny after trust is a species of larceny and in pros- 
ecutions for the former offense, as in those for the latter, it is neces- 
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sary to allege ownership of the property in a person, corporation, 
or other legal entity capable of owning property, in order to en- 
able the accused to know exactly what charge he will be called upon 
a t  the trial to meet, and to enable him, if such should be the case, to 
plead a former acquittal or conviction. . . . If the property al- 
leged to have been stolen is that of an individual, the name of the 
individual, if known, should be stated; if i t  is the property of a 
partnership, or other quasi artificial person, the names of the per- 
sons composing the partnership, or quasi artificial person, should 
be given; if i t  is the property of a corporation, the name of the 
corporation should \be given, and the fact that i t  is a corporation 
stated, unless the name itself imports a corporation." Our case 
of S. v.  Grant, supra, is in accord with this view. 

G.S., Ch. 65, Business Corporations Act, Art. 3, Formation, Name 
and Registered Office, Section 55-12, Corporate Name, (a) reads: 
"The corporate name sh~all contain the wording 'corporation,' 'in- 
corporated,' 'limited' or 'company' or an abbreviation of one of such 
words." The former Chapter 55 of G.S., entitled "Corporations," in 
Section 55-2, subsection 1, provided "The name adopted must end 
with the word 'company,' 'corpo~aition,' 'incorporated' or the abbrevi- 
ation 'inc.' . . . . 2' 

In  the indictment sub judice, there is no allegation that "The 
Chuck Wqagon" is a corporation, and the words "The Chuck Wagon" 
do not import a corporation. 

The bill of indictment on its face is fatally defective. The motion 
in arrest of judgment is callmved, and i t  is ordered that  the judgment 
be arrested. 

The legal effect of arresting the judgment is to vacate the plea 
of guilty and the judgment of imprisonment below, and the State. 
if it so desires, may proceed against the defendant upon a sufficient 
indiictment. S. v .  Wallace and Holder, supra, and cases there cited. 

The oase on appeal before us contains only the organization of 
the court, the indictment, the plea, the judgment, appeal entries, and 
assignments of error. 

Judgment arrested. 
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J. G.  ROBBINS a m  WIFE, FAITH P. ROBBINS v. C. W. MYERS 
TRADING POST, INC. 

(Filed 14 January, 1960.1 

1. Damages Q 12- 
I n  a n  action to recover damages for  breach of a contract for  the 

construction of a dwelling in accordance with specidcations that  it  
should be exactly like another dwelling, with minor difeerences, and 
should be constructed with the same kind of materials used in such 
other dwelling, a witness who had never seen the house referred to  in 
the specifications is  not competent to M i f y  a s  to the difference in 
value of the house a s  constructed and its value had i t  been cowtructed 
i n  accordance with the specifications. 

2. E ~ i d e n c e  gg 35, 
A witness is not competent to testify to  a fact beyond his personal 

knowledge or to base a n  opinion upon facts of which he has  no knowl- 
ease. 

Where plaintiff's evidence makes out a prima facie case of breach 
of contract, motion to nonsuit is properly denied irrespective of the 
evidence of damage, since breach of contract entitles the injured party 
to nominal damagw a t  least. 

4. Contracts g 29- 
The measure of damages for breach of a contract for the construction 

of a house in  accordance with the plans and specificatiom is the cost 
of labor and  material required to make the building conform to the 
contract, provided the defects can be remedied without substantial de- 
struction to any part  of the building, but if a substantial par t  of what 
has  been done must be undone in order to remedy the deficiencies, the 
measure of damages is the difference in value between the house a s  
constructed and its value had i t  been constructed in accordance with 
the wgeement. 

HIGGINS, J., took no part in  the consideration or decision of this case. 

APPEAL by diefendant from Olive, J., March 16, 19.59 Term, of 
FORSYTH. 

This action maa instituted 16 Maroh 1959 for recovery of damages 
for alleged brmoh of a building contract. 

Compllaint alleges that defendant contzacted to construct on plain- 
tiffs' land a dwelling house aocording to certain plans and specifica- 
tions and in a workmanlike manner for a 'price of $10,000.00, defend- 
ant completed the structure and delivered lpossession to plaintiffs and 
plaintiffs paid the full contract price, and plaintiffs occupied the build- 
ing as a home and discovered that inferior materials had been used 
in the construction and the structure had not been built in a work- 
manlike manner. Plaintiffs ask for $5,000.00 damages. 
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Answer admits ownership of the land by plaintiffs, execution of the 
contract, construction of the building by defendant, and payment of 
the contract price by plaintiffs. Defendant denies that materials and 
workmmship were inferior and alleges that the contract was per- 
formed in accordlance with the terms thereof. 

The pertinent terms of the contract are in substance as follows: 
Defendant "agrees to  commence and complete in a satisfactory man- 
ner and as a first class turn key job the entire construction of said 
dwelling . . . i t  being understood and 'agreed that  said dwelling shall 
be exactly like house built on Endsley Ave. house #13 (except for 
specified differences not material on this appeal) . . . to  use the same 
kind of material used in Endsley ,4ve. house #13.11 

Plaintiffs' eviden'ce tends to  show that  shortly afher the house was 
occupied serious defeck in materials and workmanship were discov- 
ered. Large oracks appeared in the stoops at the front and rear of 
the house; bricks pulled apart from the cement; the s h p s  separated 
from the house. The cement steps leading from the basement cracked 
and fell in so that the earth could be seen through the cracks; the 
oement blocks in the retaining wall for the steps separatedi. The plae- 
tic pipe leading from the well to the house broke m d  had to be re- 
paired. The ceptic tank was improperly i d a l l e d ,  permitting water 
to ,seep out and rise to the surface, causing the ground around i t  to 
(be wet and miry, and producing offensive odors. The paint on the ex- 
terior of the building has begun "flaking off" and is in poor condition. 
The oubide walls are of clapboard design; some of the boards are 
not smooth and have ]bark on them; some of the narrow boards have 
eplit where they are nailed. There is a leak around the chimney and 
water runs therefrom into the living room. The chimney is improperly 
constructed so  that the fireplace in the basement smokes and oannot 
be used. The furnace and basement fireplace are on the same chimney 
flue and to correct this and make (the basement fireplace usable, i t  is 
necessary to build another chimney or rebuild the present chimney. 
The furnace throws out ;soot and the heat regieters clannot be indivi& 
ually cut off. Several doors are defective. Two of the inside doors 
cannot be closed. The basement door has a two-inoh crack "where 
i t  closes." There is a crack in the back door through which water leaks 
into the house. There ie no sill under the partition between the living 
room and kitohen. The foundation support for the house is inadequlate 
land the floor joists sag; there is need for four sulbstantial pillars or 
qpports. T,he interior walls are of knotty pine paneling, the material 
is of (poor quality, and 137 knot holes were filled with putty and, paint- 
ed over. The floors, except in the kitchen and bathroom, are of faotory 
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grade (lowest grade) oak boards 12 to 24 inches in length; the floors 
have opened and left cracks a t  the sides and ends of the board's; the 
baxds  are splintering at the ends; when the fl'oors are swept the dust 
goes into the cracks. The floors lare uneven, insufficiently nlailed, move 
up a i d  dawn and squeak when walked on. The tile floors in the kitchen 
and Pathroom have cracks between the squares; t,he squares them- 
selves are cracked. Defendant offered to make some adjusitments, re- 
pairs and replacements, but these would not have remedied the de- 
ficiencies. 

Defendant's evidence tends to show: Plaintiffs complained about 
the furnace and cement work. Defendant adjustedr and repaired these 
and Mrs. Robbins gave written statements that  lthese were satisfac- 
tory. Defendant offered to make the chimney land floors satisfactory 
even if i t  required replacing them, but plaintiffs would not permit 
him to do so. The house is in reasonably satisfactory condition and 
needs only minor adjustments such as new houses usually require. 
The adjutments, replacements and repairs can be made for less than 
$500.00, and defend~ant bas offered to make them. The materials used 
in the building are iwperior in all respects to those used in the house 
on Endsley Avenue, house #13. 

The jury found that the defendant had breached the contract and 
awarded damages in the amount of $2,000.00. 

From judgment in accordance with the verdict defendant appealed 
and assigned errors. 

Leake & Phillips and W .  2. Wood for plaintiffs. 
C'raige, Parker, Brawley, Lucas & Hendrix for defendant. 

MOORE. J. Witness A. E. Gentry, an experienced building con- 
tractor, testifying for plaintiffs, gave as his opinion that  the value 
of the building on the date possession was delivered to plaintiffs was 
from $7,500.00 .to $8,000.00. Over objection of defend~ant he testified 
i t  would have been worth from $9,000.00 to $9,500.00 had i t  been con- 
etructed according to contract. On cross-examination he stated: "I 
don't know a thing about the Endsley house, I never have seen it." 
Defendant moved to strike Gentry's testimony concerning value. The 
court overruled the motion to strike. This was error. 

The contract provides that the building W a l l  be exadly like house 
built on Endsley Ave. home # 13" (with minor exceptions) and shall 
be constructed of "the same kind of material used in Endsley Ave. 
house #13." These are the plans and specifications. Plaintiffs offered 
no evidence whatsoever as to the plan of or materials used in the 
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Endsley Avenue house. The witness Gentry never saw i t  and was not 
qualified to testify what the value of the building would have been 
if constructed "exactly like" and of the "same kind of material" as 
the Endsley Avenue house. A witness is not competent ;to testify to 
a fact beyond his personal knowledge or to base an opinion upon 
facts of which he has no knowledge. Rankin v.  Helms, 244 N.C. 532, 
540, 94 S.E. 26 651; Warren v .  Insurance Co., 215 N.C. 402, 404-5, 
2 S.E. 2d 17; Harrison v .  Railroad, 194 N.C. 656, 660, 140 S.E. 598. 

Defendant insists that  its motion for nonsuit should have been al- 
lowed since there was no com~petent evidence on the part of plaintiffa 
as to the extent, if any, of their damages and no evidence upon which 
the jury could have based an award of damages. Plaintiffs' evidence 
makes out a prima fade  case of breach of cont~act  with respect to the 
quality of workmanehip. "Where pbaintiff proves breach of contract 
he is entitled a t  least to nominal damages." Sineath v.  Katzis, 218 
N.C. 740, 756, 12 S.E. 2d 671. See ~alao Tillis v .  Cotton Mills, ante, 359. 
The court correctly overruled the motion to  nonsuit. 

"The fundamental principle which underlies the decisions regarding 
the measure of damages for defects or omissions in the performance 
of a ,building or construdion contract is thlat la party is entitled to 
have what he contracts for or its equivailent. What the equivalenb is 
depends upon the circumstances of the aase. In a majority of jurisdic- 
tions, where the defects are such thrut they may be wmedied without 
the destruction of any substantial part of the benefit which the own- 
er's property has received [by reason of the oontractor's work, the 
equivalent to which the owner is entitled is the cost of making the 
work conform to the contrmt. But where, in order to conlform the work 
to the contract requirements, a substantial part of whlat has been done 
must be undone, and the contraotor has acted in good faith, or the own- 
er has taken possession, the latter is not permitted to recover the cost 
of making the ohange, but may recover the difference in value." 9 Am. 
Jur., Building and Construdion Contrack, sec. 152, p. 89; Twitty v.  
McGuire, 7 N.C. 501, 504. The difference referred to is the difference 
between the value of the house contracted for and the value of the 
house b u i l t t h e  values to be determined as of the date of tender or 
delivery of possession to  the owner. 

Since there must be a new trial the following observations are in 
order. Defendant's evidence tends to show that  such defects as do ex- 
ist may be readily remedied without substantial destruction of m y  
part of the building. Should the jury aocept this view, the measure of 
damages is the cost of labor and material to make the building con- 
form to the contract. Moss v.  Knitting Mills, 190 N.C. 644, 649, 130 
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S.E. 635. Plaintiffs' evidence tends t o  show that in order to  remedy 
deficiencies a substantial part of wh,at has been done must be undone. 
If the jury accepb plaintiffs' theory ,of the case, the measure of dam- 
ages is the "difference in value" rule stated above. 

New trial. 

HJGGINS, J., took no part in the consideration or decision of this case. 

WILSON OOUNTY, A MUNICIPAL CORPORATION V. MAUDE H. WOOTEX, 
INDIVIDUALLY, AND MAUDE H. WOOTEN, EXECUTRIX OF  THE WILL O F  

MAMIE L. H A R D m ,  DECEASED. 

(Filed 14 Janualy, 1980.) 

1. Estates 8 9- 
While survivorship by operation of law in joint tenancies in person- 

alty has been abolished, G:S. 41-2, joint tenancies with right of survivor- 
ship may be created by contract. 

2. Same: Banks a n d  Banking 8 4- 
Where two persons sui juris enter into a contract tha t  funds on de- 

(posit in their joint account should constitute a joint tenancy with right 
of survivorship, 'the survivor is entiOled to the funds free from the 
claims of the heirs or the personal representative or creditors of tlir 
dweased tenant in the absence of allegation and evidence that  the 
tenancy was established with the intent to defraud t,he creditors of the 
deceased tenant. 

HIQQINB, J., took no part in the consideration or decision of this case. 

.APPFAI, hy plaintiff from P a d ,  J . ,  March Term, 1959, of WILSOS. 
This is an action against Maude H. Wooten, individually and as 

executrix of the last will and testament of Mamie L. Harrell, deceased, 
a former resident of Durham County, North Carolina, but who n.a- 
residing in Wilson County. North Carolina, at  the time of her death, 
t o  recover $1,478.00 which the Welfare Departmenlts of Durham and 
Wilson Counties paid to  the said Mamie L. Harrell in Old Age As- 
sistance, pursuant to  the provisions of G.S. 108-17 through 108-43. 
An Old Age Assistance Lien was duly filed byi the plaintiff in the 
office of the Clerk of the Superior Court of Wllson County, North 
Carolina, and docketed in Lien Docket 4, page 367. 

This cause was heard below by the Presiding Judge, without a jury, 
upon the pleadings and stipulated facts. It was agreed that  the court, 
after hearing arguments of counsel, might consider the pleadings and 
agreed facts and then enter judgment out of term, out of the county, 
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and out of the district. The pertinent parts of the judgment entered 
below on 18 August 1959, as of the March Term 1959, are as  follows: 

"It does not appear from the pleadings nor from the agreed facts 
when the written agreement (Plaintiff's Exhibit B)  was executed by 
Mamie L. Harrell and Maude H. Wooten and delivered to the Na- 
tional Bank of Wilson, nor from what source Mamie L. Harrell ac- 
quired said funds. The pleadings and agreed facts do not suggest that 
the arrangement or agreement among Mamie L. Harrell, Maude H. 
Wooten, and the National Bank of Wilson was other than bona fide, 
nor do they suggest lthat Mamie L. Harrell failed to make a full dis- 
olosure of said agreement and savings account to the Welfare Depart- 
ments when she applied for and received Old Age Assistance grants 
from said departments. 

"From the pleadings and said agreed facts, the court concludes as 
a matter of law that the balance of $1639.55 in the savings account as 
set out in * the agreed fa&, upon the death of Mamie L. Harrell 
on October 29, 1957, under the term5 of the written agreement or con- 
tract executed by Mamie L. Harrell and Maude H. Wooten and filed 
with the National Bank of Wilson, in whioh (banking institution eaid 
funds had been deposited, became the property of Maude H. Wooten, 
personally, and that  said savings account did not pass t o  M$aude H. 
Wooten, as executrix of the estate of Mamie L. Hmrell. 

"The court is of the opinion and further concludes as a matter of 
law that  the said Maude H. Wooten's right of survivorship in the 
$1639.55 savings account in the National Bank of Wilson became 
effective upon the death of Mlamie L. Harrell pursuant to the terms 
of the written agreement or contract exeouted by said parties and 
filed with said bank. 

"The agreed faoh stipulate that  M'aude H. Wooten, executrix, tend- 
ered to plaintiff a check for $185.83 as the remaining funds and only 
money of the Harrell estsite subject to appli'cation on plaintiff's claim; 
that plaintiff declined to accept said check. No argument or question 
has been made as to the proper handling and distribution of the as- 
sets of said estate EXCEPT as it relates t o  the $1639.55 savings ac- 
count item. Plaintiff contends, and has asked the court to deoree that,  
under the fa& of this case, it is entitled to have its claim paid in full 
from the $1639.55 item as w e t s  of the Mamie L. Harrell estate. The 
defendant, Maude H. Wooten, individually, denies that said savings 
account item is an asset of the estate; she denies that any part of 
said savings account item is subject to, or should be reached as an 
asset of the Harrell estate in discharging plaintiff's claim. Such has 
been the theory of this trial. 
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"It is, therefore, ordered, adjudged and decreed that plaintiff is not 
entitled to recover of the defendant any portion of the $1639.55 sav- 
ings account item to the discharge of its Old Age Assistance Liess, 
nor is i t  entitled to recover any portion of said $1639.55 savings ac- 
count item to  the discharge of its claim filed with Maude H. Wooten, 
executrix for Old Age Assistance grants made to Mamie L. Harrell by 
said Welfare Departments. This action by plaintiff, as imt relates to 
said $1639.55 savings account item, is dismissed." 

From the foregoing judgment the plaintiff appeals, assigning error. 

Carr & Gibbons for plaintiff. 
Mome & Moore for defendant. 

DENNY, J. It is conceded that  Mamie L. Harrell and Maude H. 
Wooten established a joint savings amount in the National Bank of 
Wilson pursuant to a contract duly executed by the parties, referred 
to hereinabove as plaintiff's Exhibit B, and whioh reads as follows: 

"We agree and declare that la11 funds now, or hereafter, deposited 
in this acoount are, and shall be our joint property and owned by us 
as  joint tenants with right of survivorship, and not as tenants in com- 
mon; and upon the death of either of us any balance in said account 
shall become the absolute property of the survivor. The entire account 
or any part thereof may be withdrawn by, or upon the order of either 
of us or the survivor. 

"It is especially agreed that withdrawals of funds by the survivor 
shall be binding upon us and upon our heirs, next of kin, legatees, as- 
signs and personal representatives." 

All deposits in the above account were made by the decedent. There- 
fore, the question for determination is whether a creditor of the de- 
cedent has a claim against the decedent's money deposited in such 
account, superior to the rights of the surviving tenant. There seems 
to be no question about the right of a creditor to levy upon and take 
the interest of a living tenant in a joint tenancy for the satisfaction 
of his debts. Powell on Real Property (1956), section 618; Thompson 
on Real Property, Joint Tenancy, Volume 4, section 1783; Woolard 
v .  Smith, 244 N.C. 489, 94 S.E. 2d 466; Spikings v. Ellis, 290 111. App. 
585, 8 K.E. 2d 962; Gwinn v. Commissioner of Internal Revenue, 287 
U.S. 224, 77 L. Ed. 270. 

The survivorship in joint tenancies by operation of law has been 
abolished in this jurisdiction. G.S. 41-2. However, sucb a tenancy 
may be created by contract. Taylor v. Smith, 116 N.C. 531, 21 S.E. 
202; Jones v. Waldroup, 217 N.C. 178, 7 S.E. 2d 366; Wilson v. Ervin, 
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227 N.C. 396, 42 S.E. 2d 468; Bunting v. Cobb, 234 N.C. 132, 66 S.E. 
2d 661; Bowling v .  Bowling, 243 N.C. 515, 91 S.E. 2d 176. 

Under common law principles applioable to joint tenancies the mr-  
vivor takes the entire property, free and clear of the claims of heirs 
or creditors of the deceased tenant, and the personal representative 
of suoh tenant has no righlt, title or interest therein. Spikings v. Ellis, 
mpra; Petty v. Petty, 220 Ky. 569, 295 S.W. 863; I n  re Jackson's 
Estate, 112 Cal. App. 2d 16, 245 P 2d 684; I n  re Kaqari 's Estate 
(N.D.), 71 N.W. 2d 558; Hill v. Havens, 242 Iowa 920, 48 N.W. 2d 
870; I n  re Ware's Estate, 218 Miss. 694, 67 So. 2d 704; I n  re Zaring's 
Estate, 93 Cal. App. 2d 577, 209 P 2d 642; Able-Old Hickory Build- 
ing & Loan Ass'n. v. Polansky, 138 N.J. Eq. 232, 47 A 2d 730; Brad- 
ley v. State, 100 N.H. 232, 123 A 2d 148; Guitner v. McEou)en, 99 
Ohio hpp. 32,124 N.E. 2d 744; Hoover v. Hoover, 90 Ohio ,4pp. 148, 
104 N.E. 2d 41; City of Coming v. Stirpe, 27 N.Y. Supp. 2d 418, 262 
App. Div. 14, Affirmed 293 N.Y. 808,99 N.E. 2d 176; Goggin v .  Goggin, 
59 R.I .  145, 194 A 730, 113 A.L.R. 569; Musa v. Segelke & Kohlhaus 
Co., 224 Wis. 432,272 N.W. 657, 111 A.L.R. 168; 48 C.J.S., Joint Ten- 
ancy, section 1, page 910, et seq.; 14 Am. Jur., Cotenancy, section 6, 
page 80. 

Our Legislature has not enacted any statute with respect to the 
rights of creditors against property held 'by virture of a contract creat- 
ing a joint tenancy with right of s~rvivorship, except as  t o  the right 
of survivorship in bank deposits created by a written agreement by 
husband and wife. Chapter 404 of the Session Laws of N o ~ t h  Caro- 
lina, 1959, codified as G.S. 41-2.1. 

Therefore, we are constrained to follow the applicable prinoiples 
of the common law with respect to such tenancies and to apply them 
in this case. To hold otherwise would invade the field of legislation, 
which is outside the proper sphere of judicial interpretation. 

In the absence of allegations and proof that  a joint tenancy with 
the right of survivorship was made with the intent t o  defraud credi- 
tors, the surviving tenant will take the assets held in such tenancy, 
free from the claims of the heirs or creditors of the deceased tenant. 
Bradley v. State, supra. It follows, therefore, that since there is no 
allegation of fraud or evidence tending to show that  the tenancy in- 
volved, herein was established with the intent to defraud the credi- 
tors of the deceased tenant, we hold that the defendant, Maude H. 
Wooten, took the proceeds of the savings account involved, free from 
the claims of the heirs or creditors of the deceased tenant, Mamie L. 
Harrell. 
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Hence, the judgnlent of the court beIow is in all respects. 
f i r m e d .  

HIGGINS, J., took no part in the consideration or decision of this case. 

KBNNETH AARON BEAVER v. EDWARD SCHEIDT, 
COMMISSIOh3lR OF MOTOR VEHICLES. 

(filed 14 January, 1960.) 

Automobiles 8 2- 
Where the Department of Motor Vehicles has in its files certificates 

showing two separate convictions of a person of operating a motm 
vehicle In excess of 55 m. p. h., the Department has authority to su8- 
pend such person's license, and its act in doing so is not void, G.S. 
20-16 ( a ) .  If the suspension by the Department was due to a mistake 
of law or fact such person's remedy is by application for a hearing 
under G!S. -%I6 (c )  or by application to the Superior Court under 
G.S. 20-25, but he may not contemptuously disregard the order of sus- 
pension. 

Where the Depal-tment of Motor Vehicles has notified a driver of 
the suspension of his license because of two convictions of speeding, 
G.S. 20-16 ( 3 ) ,  the Department properly complies with the statutory 
mandate by adding an additional period of suspension on notificaltion 
of the conviction of such person of openating a vehicle without a license 
during the term of suspension, and properly adds anomer period of sus- 
pension for a second conviction of this offense, notwithstanding any error 
in  the certification of one of the conviotione for speeding, such person 
haring failed to follow the statutory procedure to show that  the original 
suspension was erroneous. 

HIBGINS, J., took no part in the consideration or decision of this case. 

APPEAL by 'petitioner from Arnzstrong, J., September 14, 1959 Civil 
Term, of FORSSTH. 

This action was begun 26 June 1959. Petitioner seeks certiorari to  
review and vacate an order of the Department of Motor Vehicles 
(hereafter called Department) made 6 August 1958 suspending his 
license to operate a motor vehicle for a period of two years beginning 
1 June 1959. 

Respondent demurred t o  the petition for faiIure to state facts suf- 
ficient to justify the relief sought. The demurrer was sustained and 
petitioner appealed. 
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Eugene H .  Phillips f o ~  petitioner, appellant. 
Attorney General Seawell and Assistant Attorney General PuUen 

for respondent, appellee. 

RODMAN, J. The facts alleged and stipulated by the parties news- 
sary for a determination of ithis appeal are: (1) On 4 November 1957 
the recorder's court of Orange County certified to the Department 
that petitioner was on that date conviated of speeding a t  70 m.p.h. 
on 16 October 1957. (2) On 2 November 1957 the clerk of the gen- 
eral oouaty court of Alamance County certified to the Department 
that petitioner was, on 28 October 1957, convicted of "speeding in ex- 
c w  of 55 miles per hour," which offense occurred on 16 Ocitober 1957, 
and that a fine of $5 had been imposed and petitioner taxed with the 
costs. (3) On 27 November 1957 the Commissioner of Motor Vehicles 
issued his "OFFICIAL NOTICE AND RElOORD OF SUSPENSION 
OF LICENSE" of petitioner; the date of suspension as given was 1 
December 1957 and informed petitioner "you May Apply for a New 
License June 1, 1958 Provided you have Complied wi6h the Safety 
Responsibility Laws." The cause of suspension was shown as "Two 
Offenses of Speeding Over 55 m.p.h., G.S. 20-16(9) 1: October 28, 
1957 2: November 4, 1957." The following appears on ithe notice of 
swpension: "The above named person will take notice .that the law 
forbids said person to drive a motor vehicle upon ithe highways of 
the state during the period of suspension." (4) On 6 February 1958 lthe 
municipal court for Winston-Salem certified to (the Department that 
petitioner was, on 4 February 1958, wnvicted of having on 20 Jan- 
uary 1958 operated his motor vehicle after his liceme had been BUS- 

pended. (5) On 19 February 1958 the Cmmissioner imed his offi- 
cial notice and record of suspension of petitioner's driver's license for 
a period of one year beginning 1 June 1959, .the drab the prior sus- 
pension iterminated. This notice likewise waned petitioner not to 
d ~ i v e  a motor vehicle on the highways during the period of suspen- 
sion. ( 6 )  On 28 July 1958 the municipal court of Winston-Salem cer- 
tified to the Department that petitioner had been charged with oper- 
ating a motor vehicle on 14 July 1958 while his license was suspend- 
ed and had been wnvioted of the offenee on 28 July 1958. 

Upon receipt of the July notice of conviction, t>he Department, on 
6 August, issued notice of suspension of petitioner's license for an ad- 
ditional period of two years, such suspension to begin 1 June 1959. 
This order of suspension is 'assented by the petitioner to be invalid. 

In addition to the facts stated above, the petition alleges with re- 
spect to the certification by the Alamance County count: 
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"11. Actually the full entry of the Alamance Court as initially made 
and a t  the time the first report thereof was submitted to the respond- 
ent by the Clerk of said court was as  follows: 

"'Number 43674 STATE us. KENNETH AARON BEAVER. 
Speeding in excess of 55 miles per hour. Plead guilty. Let prayer for 
judgment be continued on condition that  defendant pay fine of $5.00 
and cost.' 

"12. Subsequent thereto the judgment entry of the .4lamance Coun- 
t y  Court was corrected to read as follows: 

"'Number 43674 STATE us. KENNETH AARON BEAVER. 
Speeding 70 miles per hour in 60 mile zone. Plead guilty. Let prayer 
for judgment be continued on condition defendant pay fine of $5.00 
and cost.' " 

Certification of the judgment as corrected was made t o  the Depart- 
ment on 8 April 1959. 

Error is here asserted on the assumption that  the suspension in ef- 
fect from 1 December 1957 to 1 June 1958 was void. Therefore the 
first suspension for operating without a license was void and such sus- 
pension afforded no basis for a second suspension for the second con- 
viction of operating without a license. 

To support his theory, petitioner contends: The Legislature in 1957 
(G.S. 20-141(b) 5) permitted the operation of motor vehicles on cer- 
tain roads a t  speeds up to 60 n1.p.h. The road on which he was driv- 
iqg in Alamance County on 17 October 1957 was a road on which 
gpeedrs up to 60 m.p.h. were lawful. Hence his plea of guilty to  "Speed- 
ing 70 miles per hour in a 60 mile zone" as shown by the copy of the 
amended judgment furnished the Department on 8 April 1959 was 
not an admission of a violation of the law. Licenses, as  he argues, 
cannot be suspended under G.S. 20-16(a) (9) for excessive speed on 
a road where a speed up to 60 m.p.11. is permissive, and as  to such 
roads, suspension can only be effected because of @peed in excess of 
75 m.p.h. as authorized by G.S. 20-16(a)10. Hence he says there was 
only one legal conviction for speeding in excess of 55 m.p.h., that  is, 
the conviction in Orange County; and since two such legal convic- 
tions are necessary, the Departinent was without authority to sus- 
pend the license in November 1957. 

It is not now necessary to determine the effect of the 1957 amend- 
ment (G.S. 20-141 (b) 5 )  on G.S. 20-16(a) 9. It is sufficient to decide 
that the action of the Department in suspending the operator's license 
was not void. 

The Department is authorized to  suspend an operator's license 
"upon a showing by its records or other satisfactory evidence that 
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licensee" had !been convicted of ~pecified offenses. G.S. 20-16(a). It 
is here established by allegation and stipulation that when petitioner's 
license was originally suspended, the Department had in its files cer- 
tifications from two courts of this State showing convictions in each 
court on oharges of operating his motor vehicle on 16 October 1957 in 
excess of 55 rn.p.h. This evidence was sufficient to authorize the De- 
partment to act. Having authority to suspend, it necessarily follows 
that the suspension was not void. Carmichael v. Scheidt, 249 N.C. 
472, 106 S.E. 2d 685; Winesett v.  Schddt, 239 N.C. 190, 79 S.E. 2d 
501; Atlantic Coast Line R. Co.  zl.  Florida, 295 US.  301, 79 L. Ed. 
1451. 

If petitioner had been improperly deprived of hlis license by the De- 
partment due to a mistake of law or fact, his remedy was to apply 
for a hearing as provided by G.S. 20-16(c) or (by application Ito the 
Superior Court as permitted. by G.S. 20-25. At a hearing held pursuant 
to either of these statutory provi~~ions he would be permitted to ehm 
that ithe suspension was erroneous. In  re Wright, 228 N.C. 301, 45 
S.E. 2d 370, s.c., 228 N.C. 584, 46 S.E. 2d 696. Petitioner could not 
contemptuously ignore the quasi-judicial determination made by the 
Department. 

A license is required of one who operates a motor vehicle on the 
highways of this State. G.S. 20-7; S. v.  Correll, 232 N.C. 696, 62 S.E. 
2d 82. Conviction of operating a motor vehiscle when operator's license 
has been suspended makes mandatory an additional suspension of his 
license, G.S. 20-28. Since the original suspension made in 1957 wtrs 

binding and enforceable until vacated in the manner provided by law, 
the Department properly complied with the statutory provision by 
adding an additional period of suspension on his first conviction for 
operating without a license, and upon his second conviction for opepat- 
ing without a license the Department properly suspended the l i cme  
for the additional period required by the statute. 

Tche judgment is 
Affirmed. 

HIGGINS, J., took no part in the oonsideration or decision of this case. 
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KAT&LE)EN DAVIS LBMON, EXECUTBIX OF THE IDSTATE OF DUNOBN E. 
m M O N ,  D ~ c u s m  v. BU(2HA.N LU.MBESR COMPANY, INCORPORAT- 
iED, AND LOWE'S ASHEBORO HARDWARE, INC. 

(Filed 14 January, 1960.) 

1. sales 8 30-  
The manufacturer may be liable to the ,purchaser for a n  injury re- 

sulting from some latent defect in  the mticle sald or fiwm a danger 
inherent in  i b  use for the purpose for wU@h the manufacturer knew 
the article would be put, but in the purchaser's action t o  recover for  
such injuries he  must allege the facta supporting the conclusion that  
the article was dangerous in  one of these respecta 

2. Same-- Oomplaint held insn5cient  to state cause of action against 
manufacturer o n  ground of inherent  danger  o r  la tent  defect i n  article 
sold. 
The co~nplaint alleged that  defendant manufacturer sold lumber which 

he knew was to be used a s  joists and framing in construction work, 
that the specifications called for yellow pine, that the lumber delivered 
contained some white pine mixed with the yellow, that  a piece of this 
lumber was used as a jotst, and that  i t  broke while plaintiff's inteatate 
was standing upon it, resulting in intestate falling bo his a t a l  injury. 
J t  was further alleged that  this particular piece of lumber had a whorl 
of knots grouped together on its underside, that  the difference in the 
kind of pine and the  existence of the knots were readily observable, 
that  i t  thus was dangerous and unsafe for bhe use fo r  which i t  WEIS in- 
tended, and that  the manufacturer knew or should have known of the 
defects in  the exercise of ordinary care and inspection. Held: De- 
fendant's demurrer was propenly allowed since such piece of lumber 
would not be dangerous when employed in some uses in  the construction 
work, and the manufacturer is  not required to an&ipate the use to 
which each particular piece of lumber would be employed. 

3. Negligence g 7- 
A person i s  under duty to  anticipate only those consequences which 

i n  the ordinary course of human experience may reasonably be expected 
t o  result in injury to others. 

APPEAL by plaintiff from Sharp, S. J., September, 1959 Term, of 
RANDOLPH. 

Plaintiff seeks damages on account of the death of her intestate. 
As the basis for recovery, the "further amended" complaint alleges 
in brief these facts: Buchan Lumber Company (hereafter called Bu- 
ohan) is engaged in the manufacture and sale of lumber; Buchan 
transacts its business a t  Asheboro through its agent, Lowe's Asheboro 
Hardware, Inc., (hereafter called Hardware) ; National Food Stores, 
Inc., engaged in the construction of a building a t  Asheboro, contracted 
with Buchan through its agent, Hardware, for lumber of grade num- 
ber 2 to be used as joists and framing in the building then being con- 
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strutted; grade 2 is a grade for yellow but not for white pine; Buchad, 
through its agent, Hardware, pursuant t o  said contract, delivered pine 
lumber two inches thick, ten inches wide, in lengths of ten, fourteen, 
and eighteen feet; a part of the lumber so delivered was white pine 
and not yellow pine; the distinguishing characteristics of white and 
yellow pine are plainly visible and readily discernible; plaintiff's in- 
testate was, in November 1956, employed by National Food Stores a s  
a oarpenter and was, on 20 December 1956, engaged in the construc- 
tion of the building where the lumber purchased from Buchan was 
being used; while he was standing on a joist resting across two metal 
beams, the joist suddenly broke, causing him to fall from the roof 
about 23 feet t o  the ground; he sustained injuries which caused his 
death; the joist on which he was standing was white pine "containing 
a whorl of knots grouped together occupying more than two-thirds 
of the cross section a t  a point where a hole about one-half inch in 
diameter extended diagonally several inches into the wood rendering 
i t  dangerous and unsafe for the use for which i t  was intended, which 
facb were known, or should have been known in the exercise of ordi- 
nary cme . . ."; the piece af lumber Kas laid across the metal beams 
with the hole and knobs on the lower side; defendants, knowing the 
use to which the lumber was to be put, to wit, the construction of a 
buildring, were under the duty to inspect, and failure t o  inspect and dis- 
cover the knots so readily discernible was a negligent breach of duty 
owing to  pbaintiff 's intestate. 

Defendants demurred for failure to state a cause of action. The de- 
murrer was sustained. Counsel for plaintiff stated in open court that  
further amendment of the complaint was not desired,; whereupon judg- 
ment was entered dismissing the action, and plaintiff appealed. 

Harold I .  Spainhour and Ferree & Anderson for plaintiff, appellant. 
McElwee R  ̂ Ferree for Buchan Lz imbe~  Company, Inc., defendant, 

appellee. 
Miller and Beck for Lozcle's ilsheboro Hardware, Inc., defendant, 

appellee. 

RODMAN. J. Plaintiff's cause of action is laid in tort and not in 
contract. The fact alleged and admitted by the demurrer that defend- 
nnt, having a contract to deliver yellow pine had in fact delivered a 
mixture of yellow and white pine gave plaintiff no right of action. 
The damages, if any, resulting from the breach of contract by de- 
livery of a less valuable article could only be claimed by the pur- 
chaser. 
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Plaintiff, if she is to  recover, must allege some breach of duty owing 
her intestate by defendants which proximaitely caused his death. Rec- 
ognizing this requirement, she alleges the lumber was sold for use as 
joists and framing and because of knots, holes, and the kind (white 
pine instead of yellow) was not fit for the purpase intended and was 
inherently dangerous. 

Liability may be imposed on a manufacturer who sells an article 
likely to cause injury in its ordinary use because of some latent de- 
fect or because inherently dangerous in the use to which he knows i t  
will be put. Dalrymple v. Sinkoe, 230 N.C. 453, 53 S.E. 2d 437; Gas 
Co. v. Montgomery Ward, 231 N.C. 270, 56 S.E. 2d 689. 

I t  is not sufficient to merely allege that an article is inherently 
dangerous. Unless t-he mere descriptive name indioates the dangerous 
charac.ter, the pleader must set out the fa& which are relied upon to  
fix the dangerous character of the article. We quoted, with approval, 
in Kientz v. Carlton, 245 N.C. 236, 96 S.E. 2d 14, this excerpt from 
Campo v. Scofield, 95 N.E. 802: " . . . since the duty owed by a man- 
ufacturer t o  remote users does not require him to guard against haz- 
ards apparent to the casual observer or to protect against injurier 
resulting from the user's own patently careless and improvident con- 
duct, the complaint was properly dismissed." 

The approval there given was repeatech in Tyson v. Mfg. Co., 249 
N.C. 557, 107 S.E. 2d 170, where additional authorities are cited. 

There were no hidden defects in the lumber sold to National Food 
Stores. Plaintiff alleges the distinction between white and yellow pine 
and the presence of knots in the boards were apparent and discover- 
able on a casual inspection. The allegations are not sufficient to hold 
defendants on the theory that they sold an inherently dangerous ar- 
ticle or an article dangerous because of hidden defects. Nor are the 
allegations sufficient to impose liability on the theory that  defendant, 
in total disregard of the safety of the ultimate user carelessly and 
negligently sold an article which would likely prove dangerous in the 
intended use--construction of a building. To so hold would require 
the vendor to know where and how each board would be placed, the 
distance to be spanned, the weight to be supported, and many other 
factors which the manufacturer could not know but which would be 
known to the carpenters and others working on the building. A par- 
ticular plank unfitted for a joist might be entirely fit and proper for 
use in framing, or unfit for joists in one place and fit for them in a 
different place. The law imposes liability for failure to anticipate 
those consequences which in the ordinary course of human experience 
might reasonably be expected to result in injury to others. Burr v .  
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Everhart, 246 N.C. 327,98 S.E. 2d 327; Brady v .  R.  R., 222 N.C. 367, 
23 S.E. 2d 334. The law does not require a vendor to stmbh foresight 
into omniscience. Gant v .  Gant, 197 N.C. 164, 148 S.E. 34. 

The facts alleged are insufficient to  show that defendant ehould 
rewonably have anticipated the pa~ticular use of the board with the 
alleged readily observable defects in suoh manner as to catwe injury 
to anyone. Chambers v. Edney, 247 N.C. 165, 100 S.E. 2d 343; Std t z  
v. Benson Lumber Co., 59 P 2d 100; Kramer v .  Mills Lumber Co., 24 
F 2d 313, and annotations 60 A.L.R. 366. 

Affirmed. 

STATE v. FRLLNCIBS SHUMAKER. 

(Filed 14  January, 1960.) 

1. Criminal Law 75: Evidence 8 26- 
Original o r  duplicate original deposit slips, prepared in the ordinary 

coumrse d business, typwritten by defendant or by someone under her 
direction and found in the company's flles of whiob she was  the author- 
ized custodian, a re  competent in evidence. 

2. C r h h d  Law 8 76: Evidence 9 % 
Photostatic mpies d deposit slips and checks made by a n  employee 

of a bank i n  t h e  usual course of business and identifled by suoh em- 
ployee a r e  competent a s  primary evidence without proof of the loss or  
deetruction of the originals. G.S. 8-45.1, et seq. 

8. Crhha1 Law 8 108- 
A statement of the count that  the c a w  bad been ably argued by both 

sides and t h a t  the  jury should take into consideration al l  the contentione 
advanced in the  respective arguments and any obher contentions which 
may reasonably aTise from a considerartion of a l l  the evidence, cannot 
be  prejudicial a s  unduly emphasizing a e  contentions of the State. 

4. Orimina.1 Law Zj 166- 
Objection to the charge for failure d the  court to elaborate on the 

facts or to its failure proper@ to state the contentions must be brought 
to the court's attention in ap t  time. 

APPEAL by defendant from Farthing, J., February 9, 1959 Term, 
GUILF~RD Superior Court (High Point Division). 

Criminal prosecution upon a bill of indictment charging the de- 
fendant with the crime of embezzlement. Upon the trial the S W  in- 
troduced evidence tending to show the following: The defendant was 
employed by Automatic Lathe Cutterhead Company, Inc., in the 
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capacity of bookkeeper. She kept the records of sales and accounts, 
received payments by cahsh and check, prepared deposit slips, endorsed 
the checks by use of a company stamp, "Payable to the order of 
Wachovia Bank & Trust Company, High Point, N. C." It was her 
duty to deposit company checks and cash in the company's bank ac- 
count. 8he was not authorized to sign or t o  cash checks or e n d m  
them except by use of the stamp, and then only for deposit. Items of 
cash and checks for deposit were entered on deposit slips by type- 
writer. The originals were kept in the office under the control of the 
defendant. According to  the testimony of Clayice Snipes, another em- 
ployee, "Frances Shum~aker made them out. Mrs. Shumaker took those 
deposits to the bank. On occmions when Mrs. Shumaker did not ac- 
tually make out the deposit slips,  he had help when she was rushed 
and trying to get to the bank before the bank closed. 6omeone in the 
office would a t  her request help her list the checks. . . . On those oc- 
casions, after someone assisted her in making out a 1i)st of checks, she 
took the deposit slip to the bank. When someone assisted her, it was 
done under her supervision and control." 

The defendant kept the books showing charges and credits to the 
accounts of the various customers. These records were in her own 
handwriting. The bank made microfilms of the deposit slips listing 
the checks and cash credited to the account of Automatic Lathe Cut- 
terhead Company, Inc. 

The S t a b  introduced (1) the deposit slips kept in the ofice under 
the defendant's control; (2) the microfilms of deposit slips left a t  
the bank with the deposibs; (3) microfilms of check6 endorsed by de- 
fendant; and (4) the books of account kept by and in the handwriting 
of the defendant. 

The State introduced evidence that on numerous occasions the de- 
fendant endorsed company checks, received the amount in cash. On 
one occasion the company received two checks for $600 each and $300 
in cash to reimburse hhe company for payments i t  had made on cer- 
tain stuck transactions. These items were delivered to the defendant 
for deposit in the company's bank aocaunt. The checks were deposited 
but the cash was not deposited and not aocounked for. The photo- 
etats of the deposit slips in the bank showed discrepancies between 
them and the copies which the defendant kept under her control in 
the wmpany records. 

The accountant who analyzed the office copies of the deposit slips 
and the microfilm copies kept by the bank, and the account books 
kept by the defendant, testified that ohecks in the amount of $3,346.29 
were endorsed by the defendant. "When I say there was a total of 
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$3,346.29 in checks cashed by Frances Shumaker, all I know is the 
checks have her signature on the back." During the period September 
15, 3957,rto March 31, 1958, a total amount of $1,950.82 cash w w  en- 
tered on the receipt journal but not on deposilt slips. 

At the close of the State's evidence the defendant moved to dis- 
miss. The motion was denied and the defendant rested without offering 
evidence and renewed the motion, which was likewise denied. The 
jury returned a verdict of guilty as charged. From t.he judgment of im- 
prisonment of not less than two years nor more than five years, the 
defendant appealed. 

Malcolm B. Seawell, Attorney General, Glenn L. Hooper, Jr., As- 
eistcrnt Attorney Gene~al for the State. 

Robert S. Cahoon, George W. Gordon for defendant, appellant. 

HIGGINS, J. The exceptive assignments argued in defendant's brief 
involve these questions: (1) Did the court commit error by admitting 
in evidence, over defendant's objection, the bank deposit slips retained 
by the depositor? (2) By admitting in evidence, over defendant's ob- 
jection, the microfilm copies of endorsements on checks and deposit 
slips delivered to the bank? (3) Did the c a r t ,  in its charge, give un- 
due emphasis to the State's evidence and contentions? 

The defendant's objections to the admissibility of the retained de- 
posit slips is unsound. These slips were introduced as originals or 
duplicate originals. They were typewritten by the defendant or by 
someone under her direction. It was the defendant's duty to make 
and file them. She was the authorized custodian. They were in the 
files when she left. Clearly they were admissible. The duplicates of 
the deposit slips were filed with the bank a t  the time the deposits were 
made. The bank made photostats of these slips and of the checks. 
Dorothy Bowling testified: "I am employed in the main office of Wa- 
chovia Bank S: Trust Company. . . . The various papers marked for 
the purpose of identification (here the numbers are given) are photo- 
static copies of original slips on deposit with the Wachovia Bank & 
Trust Coinpany for Automatic Lathe Cutterhead Company for the 
period of time from September 23, 1957 to March 1, 1958. I personal- 
ly made these photostats." 

The defendant objected to the use of photostats on the ground the 
State did not '(first account satisfactorily lor nonproduction of the 
 original^,'^ citing among others the leading case of People zl. Wells, 
380 Ill. 347. Under the North Carolina Uniform Photographic Copies 
of Business and Public Records Act (G.S. 8-45.1, et seq.), any photo- 
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graphic, photostatic, or  microfilm is as admissible in evidence as the 
original itself. The statute makes the photostat or microfilm repro- 
duotion primary evidence. Whether the original is in existence is im- 
material. Of course, use of the reproduction does not render the orig- 
inal inadmissible. 

Our statute making the reproduction competent evidence is modeled 
on the Act of Congress relating to  the  same subjeot. See 28 U.S.C.A. 
1732. More than 30 states have similar statutes. At the time People 
v. Wells, supra, was decided, Illinois did not have any statutory pro- 
vision for the use of photostats. The opinion in the Wells case is 
based on the lack of statutory authority for such evidence. 

One of the leading cases on the subject of raproducltions is U .  S.  v. 
Manton, 107 Fed. 2d 834 (Cert. denied, 309 U.S. 664): "It is argued 
that the original checks themselves were the best evidence and, that  
their absence should have been accounted for as a prerequisite to  the 
admission of the recordaks. With this contention we cannot agree. 
These recordaks are made and kept among the records of many banks 
in due course of business and are within the words of 28 U.S.C.A. 
695 (now 1732). Their accuracy is not questioned. They represent, in 
the course of a year, perhaps millions of transactions. No one a t  all 
familiar with bank routine would hesitate to accept them as prac- 
tically conclusive evidence. As proof of payment they constitute not 
secondary but primary evidence." See also, U .  S. v. Kzishner, 135 Fed. 
2d 668; Beard v. U .  S. 222 Fed. 2d 84. 

Enough appears in the evidence in this case to  show a regular em- 
ployee of the Wachovia Bank & Trust Company in the usual course 
of business made the photostats. She identified them. From this s h w -  
ing Ithey were adnlissible in evidence. The deposit slips kept by the 
defendant, the microfilms of those a t  the bank, and the books and 
records kept by the defendant in her own handwriting showed dis- 
crepancies analyzed and summarized by the accountant. All were 
properly identified and received in evidence. 

The assignments of error based on exceptions to  the charge are 
without merit. The charge was concise, contained a short review of 
the evidence, accurately stated the law applicable thereto. With re- 
spect to  the contentions, the court said: " . . . This case has been ably 
argued t o  you by counsel for the defendant and counsel for the State; 
they have advanced contentions in their able arguments and the 
court charges you that  you will take into consideration all of the 
contentions advanced to you in arguments for the defendant and in 
arguments for the State; you rvjll also take into consideration any 
other contentions which may reasonably arise in your minds from 
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your consideration of all the evidence in this case." See State v.  Kluck- 
hohn, 243 N.C. 306, 90 S.E. 2d 768. 

At the close of the charge, the court made this inquiry of defense 
counsel: "Gentlemen, is there anything further for the defendant, with 
reference to the law, facts or the contentions?" The reply was, "No, 
sir." Complaint of failure to state the faots or contentions made after 
verdict comes too late. Bank v .  Slaughter, 250 N.C. 355, 108 S.E. 2d 
594; In re Will of Crawford, 246 N.C. 322, 98 S.E. 2d 29. 

In  the trial below, we find 
No error. 

STATE O F  NORTH CAROLINA EX REL E'LWOOD C. LONG, RELATOR V. 
$AM G. #MITHEIRMAN. 

(Filed 14  January, 1960.) 

1. Elections Q 8- 
Findings that  the summons and complaint in a n  action to t ry title 

to public oflce were not served on the defendant within ninety days 
af ter  his induction into the office supports judgment dismissing tihe 
action. G.S. 1-522. 

2. Btatutes § 6a- 
Where the language of a statute expresses the legislative intent in  

clear, positive and understandable language, i t  mu& be given its express 
effect and there is no room for construction. 

3. Appeal a n d  Error $ 21- 
A sole exception to the court's sustainilig defendant's motion to dis- 

miss and to the signing of the judgment presents the questions only 
whether error of l aw appears on the face of the record proper and 
whether the facts found support the judgment. 

APPEAL by plaintiff from Phillips, J., a t  May Term, 1959, of MONT- 
GOMERY. 

Civil action in the nature of quo warranto to  determine the right 
of plaintiff to the office of Sheriff of Montgomery County, leave hav- 
ing been granted pursuant t.o provisions of G.S. 1-516 by the Attorney 
General for North Carolina to plaintiff to  bring and prosecute the 
said civil action in the Superior Court of Montgomery County in the 
name of the State of North Carolina, ex re1 the plaintiff above named, 
versus the defendant above named, to b y  and determine the right 
and title of the said Elwood C. Long to the office of Gheriff of Mont- 
gomery County. 
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The recod proper shows: 
(1) That summons, dated 26 March, 1959, wa9 issued to the coro- 

ner of Montgomery County, and returned by the coroner endorsed 
as follows: "Received March 26, 1959; Sewed April 4, 1959, by de- 
livering a copy of the within summons and a copy of the complaint 
to each of the following defendants: Sam G. Smitherman- and signed 
'J. C. Wallace, Coroner, Montgomery County'." 

(2) That a t  the time of issuance of said summons Relakor filed a 
complaint duly verified as set forth in the record on appeal. 

(3) That on 29th day of April, 1959, attorneys for Sam G. Smither- 
man gave notice to the Relator, Elwood C. Long, or his rvttomeys 
of record (a) that defendant had filed in the a'bove entitled action a 
motion to dismiss the same for failure to comply with Bec. 1-522 of 
the General aatutes of North Carolina, a copy of the motion 'being 
attached; and (lb) that defendant would ask that said motion be 
heard before trial a t  the May 18, 1959 Term of Superior Court of 
Montgomery County- which notice was served on attorneys for Re- 
lator on 30 April, 1959, and on Relator on 1 May, 1959. 

(4) That affidavit and answer ,b the motion was filed 18 May, 1959; 
and 

(5) That "on the 18th day of May, 1959, after .the mse hsd been 
duly calendared, a hearing on said motion was had art the regular May 
1959 Civil Term of Montgomery County Superior Court ;before the 
Honorable I?. Donald Phillips, Judge presiding, upon the summons, 
complaint, authority of the Athomey General, motion of defendant, 
notices and order of the Clerk, the affidavit! of S. H. MoGall, Jr., and 
after the hearing of said matter and the argument of counsel, the 
court entered its judgment as follows: 

"May Term 1959 
"This Cause coming on ;to be heard and (being hemd before the Hon- 

orable F. Donald Phillips, Judge presiding a t  the May 18th Term 
1959 of the Superior Court of Montgomery County, upon the motion 
of the defendant, Sam G. Smitherman, to  dismiss the above entitled 
action under the provisions of Section 1-522 of the General Statutes 
of North Carolina, and the court having heard the matter upon the 
summons, wmplaint, motion, answer to motion and a5davits filed by 
the Relator, and after arguments by counsel, bath for the Relator 
and the defendant, and it appearing to the court and the court finds 
as a fact that the summons and the complaint in the above entitled 
action were served on the defendant, Sam G. Smitherman, on the 4th 
day of April 1959, which was more than ninety (90) days after hi8 
induction into the office of Sheriff of Montgomery County, North 
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Carolina, on December 31, 1958, contrary to the provisions of Sec- 
tion 1- 522 of the General Statutes of North Carolina; 
I "It Is, Therefore, Ordered, Adjudged and Decreed: That  this action 
be dismissed and that the Relaitor be taxed with the costs to be as- 
sessed by the Clerk. This 18th day of May 1959." 

Upon the ruling of the court and the entering of the judgment as 
aforesaid,, the Relator, in open court, gave the following notice of 
appeal (in pertinent part) : 

"To the foregoing judgment and the findings and rulings therein 
contained the plaintiff in apt time excepts in open court and gives no- 
tice of appeal t o  the Supreme Court of North Carolina, further notice 
waived * (Signed) F. Donald Phillips." 

And Relator appeals to Supreme Court and assigns error. 

Harold W. Gavin, S. H. McCall for relator, appellant. 
Charles H. Dorsett, David H. Armstrong for defendant, appellee. 

WINBORNE, C. J. In  Article 41 of Chapter 1 of the General Stat- 
utes of North Carolina pertaining to actions in the nature of quo 
uwnanto i t  is provided in G.S. 1-522 that "All actions brought by a 
private relator, upon the leave of the Attorney General, to try the 
title to an office must be brought, and* a copy of the complaint served 
on the defendant, within ninety days after his induction into the office 
to which the title is to be tried; and when i t  appears from the papers 
in the cause, or is otherwise shown to the satisfaction of the court, 
that the summons and complaint have not been served within ninety 
days, i t  is the duty of the judge upon motion of defendant to dimiss 
the action a t  any time before the trial, a t  the cost of the plaintiff." 

The language of this statute is clear, positive and understandable. 
I t  requires no construction. S. v. Carpenter, 173 N.C. 767, 92 S.E. 373. 
"When the language of a statute is plain and, free from ambiguity, 
expressing a single, definite and sensible meaning, that meaning is 
conclusively presumed to be the meaning which the Legislature in- 
tended, and the statute must be interpreted accordingly." See head- 
note #2 in School Comrs. v. Aldermen, 158 N.C. 191, 73 S.E. 90.5. 

I t  is under this section that the motion of defendant to dismiss 
the action is made. And from the judgment from which appeal is 
taken i t  appears that the judoge of Superior Court finds as a fact 
that the summons and complaint in the action were served on the 
defendant on the 4th day of April, 1959, which wais more than ninety 
days after his induction into the office of Sheriff of Montgomery 
County, on 31 December, 1958, that is, not within the ninety days 
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next after his induction in office. Indeed this fact is not controverted. 
Therefore the facts on which the motion is based clearly come with- 
in the provisions of the statute G.S. 1-522. 

And in the record of case on appeal the Relator appellant assigns 
as error, 1, "the ruling of the court in sustaining or allowing the de- 
fendant's motion to dismiss"; and, 2, "the signing of the judgment as 
appears of record.'' 

There is no exception or assignment of error challenging the facb  
found. Therefore, the only questions presented by the assignments of 
error are (1) I s  there error in law appearing on the face of the record 
proper; (2) Do the facts found support the judgment. See Sec. 21, 
Appeal and Error, Strong's N. C. Index; Burnsville v .  Boone, 231 N.  
C. 577, 58 S.E. 2d 351. 

In the light of the factual situation the case comes clearly within 
the purview and meaning of the statute G.S. 1-522. The record fails 
to show any assignment of error with respect to any partioular ques- 
tion of law, and the f ads  found  upp port the judgment. 

Hence the judgment is 
Affirmed. 

STATE OF NORTH CAROLINA EX m~ ROBERT RAP HUNSUCKJGR, 
LLOYD HICKS, AND ELBERT HAYWOOD, ELECTORS, RELATOES V. 
SAM G .  SMITHERMAN. 

(Filed 14 .January, 1960.) 

.APPEAL by plaintiffs from Phillips. J.. at N a y  Tenn, 1939, of MONT- 
GOMERY. 

Civil action in the nature of quo warranto t o  determine right of 
Elwood C. Long to the office of Sheriff of Montgomery County, leave 
having been granhed pursuant to provisions of G.S. 1-516 by the At- 
torney General for North Carolina to plaintiffs to bring and prose- 
cute civil action in Superior Court of Montgomery County in the 
name of the State of North Carolina captioned as first hereinabove 
set, forth, to try and determine the right and title of the said Elwood 
C. Long to  said office of Sheriff. 

Plaintiffs appeal. 

Gerald R. Chandler for relators, appellants. 
Charles H.  Dorsett, David H.  Armstrong for defendant, appellee. 
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PER CURUM. This is companion case to Long v .  Smitherman, ante, 
682 on appeal to Supreme Court, Fall Term 1959. The decision there is 
controlling here. 

Hence under authority of decision here in khat case, the judgment 
from which this appeal is taken is 

Affirmed. 

(Filed 14 Jsnuarg, 1980.) 

1. Criminal Law Q 104- 
It  ie only in rare instances that a verdict may be direeted for the 

(State in .a criminal presecution, and in the absence of an admhion or 
presumption calling for an explanation on the part of a defendant it 
is error for the court to &re& a verdict of guilty even though guilt may 
be i n f e d  from defendant's own testimony. 

Defendant's plea of not guilty dispute8 the credibility of the evidence. 
even when uncontradicted, and the presumption of innocence can be 
overcome only by the verdiot of a jury. 

APPEAL by defendant from Campbell, J., a t  February, 1959 Tern, 
of CATAWBA. 

Criminal prasecution upon a warrant issued out of the Municipal 
Court of the city of Hickory ~harging "that Vernon H. Lackey on or 
about the 23rd day of July, 1958, in Ccvtawba County, Hickory 
T m s h i p ,  city of Hickory, did unlawfully and wilfully operate a 
motor vehicle upon the public highway while in an intoxicated con- 
dition against the statute" etc. 

The record disclwes that defendanh plead not guilty, but sf& 
hearing the evidence the judge found him to be guilty; and judgment 
was signed ordering payment of a fine, and surrender of licenise for 
revocation. Defendant gave notice of appeal, and bond in sum of 
$300 was fixed. 

In Buperior Court defendant again pleaded not guilty. And upon 
trial there Qhe State offered evidence tending to show in summary that 
on 23 July 1958, about ten minutes after midnight, 'a State Highway 
patrolman saw defendfant operating a convertible automobile on High- 
way #70 traveling in a westerly direction toward Hickory; that de- 
fendant's car was weaving right much over the road all the way for 
a mile; that the officer stopped defendant, and emelled very etrong 
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odor of alcohol on his breath, and he was in a staggering condition; 
and that the officer put him under arrest "for drunk driving." 

The defendant testified briefly as follows: " * I am an automo- 
bile dealer- 64 years old * * On July 23rd of last year I left my 
office about 6 P.M., and went home. When I got home I mixed a drink 
consisting of quinine water and vodka. The amount of vodka was a 
one-ounce jigger. I then sat  down and read the paper and later 
I made another one consisting of the same thing * * * About 7:00 I 
would say I drank both of these whiskies." 

And defendant continued: "At that  time I was under treatment 
from the doctor. I had had an injury to my back about a month 
earlier and i t  grew worse so I went to Dr. Jim Keever, and he 
prescribed some form of pill, to  relieve the pain, which I got and 
wrts taking I took one of the pills a t  6 o'clock when I got home. 
I think the directions read one every six hours a s  needed. So the pain 
was right muoh severe and about 7:00 I took another one, and about 
an hour later, around 8:00, I took another one. I didn't seem to get 
any relief as i t  read as needed, why, that's what I was doing. In all I 
took four of those things * in about three and a half hours * 
the last * * around 9:30. I did not have anything else to drink. 
About 9:30 * I left * t o  get some sandwiches * * and I went 
on uptown and by the garage and was there checking over some sales- 
men's reparts for the day's work * * * I was there around an hour 
or a little longer When I left that place I drove out to Mull's 
Motel t o  get the sandwiches. I don't remember leaving the garage 
but I do remember after I got out to Mull's Motel parking and stand- 
ing there talking to  some one. I got the sandiwiches and something 
happened. I don't know what. It was a funny sensation * * * a feel- 
ing that didn't come from drinking liquor that came over me. I can't 
dascribe it. It seemed I was in a daze or something; I couldn't think. 
It was kind of a buzzy, dizzy feeling. I began to feel i t  when I was in 
the garage." 

Then on cross-examination, defendant testified: "Yes, I was driv- 
ing a car on this night on a public highway." 

Then on re-direct examination, defendant stated: "I didn't know 
what was in those pills a t  the time. The doctor had not told me a t  
the time what was in the pills." 

Then Dr. J. W. Keever testified as  witness for defendant in per- 
tinent part as follows: " * * * I examined Mr. Lackey for a back in- 
jury about July 12, 1958 * * * I diagnosed his condition as lumbago 
and I gave him a prescription * that partioular ailment is very 
painful the box which you hand me + with some pillis in it, 
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is the prescription in question. If Mr. Lackey took four of those pills, 
one about 6:00 one a t  7:00, another in a half hour or about then, and 
another a t  9:30 * as t o  what would be the effect upon him in his 
head, in his feeling after that, I would say that  if he ;took i t  accord- 
ing ;to that  i t  would be to  me, or t o  most people, quite devastating. 

"As to what way it would affect him, it would be a depressant, the 
heant and everything. The effect upon his powers of perception would 
b e  poor very poor, and upon his pcrwers of memory, the same, 
poor. I mean by that i t  would certainly deaden his perception and 
deaden his memory * Yes, I definitely have an opinion satiefac- 
tory to myself as to the effect upon the rationality of Mr. Lackey 
from the taking of these pills in the manner he stated he had taken 
them and as to what tha t  effect would be. I think he would be irra- 
tional; I'm sure he would." 

Then on cross-examination Dr. Keever continued: "The date of 
the prescription was July 12, 1958. Yes, there is a narcotic in those 
pills. Definitely, I would say that  the quantity of those narcotics 
which Mr. Lackey took together with the quantity of alcoholic bev- 
erage which he said he took would make him drunk." 

And on re-direct examination the doctor concluded his tmtimony 
by saying, "Yes, I have an opinion as to whether the pills alone would 
have produced the intoxicating effect, leaving out the question of 
whiskey; and my opinion is that  definitely i t  would. No, I did not a t  
any time reveal to Mr. Lackey the ingredients of those pills." 

When defendant rested his case his attorneys presented to the judge 
in writing and in apt time certain requests for special instructions, 
which the judge declined to give. Exception. 

After hearing the evidence for the State and for defendant, and the 
charge of the court, the jury returned a verdict of guilty. Thereupon 
the court entered judgment that defend8ant pay "a fine of $100 and 
the costs, and that he surrender his license to the clerk of court to 
be transmitted to the Department of Motor Vehicles in Raleigh ss 
provided (by law * * *." Defendant gave notice of appeal, and ap- 
pealed therefrom to  Supreme Court and assigns error. 

Attorney General Seawell, Assistant Aftorney General McGalliard 
for the State. 

Young M .  Smith for defendant, appellant. 

WINBORNE, C. J. Among the assignments of error presented by 
defendant is that based upon exception to the closing instruction given 
by the court to the jury in this language: "The court further in- 
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struct.~ you that if you find the faots to be as  all of this evidence 
tends to show and you sa find those facts \beyond a reasonable doubt, 
then it would be your duty to return a verdict of guilhy ae charged." 

Decisions of this Court indicate that  the exception is well taken. 
See 9. v. Godwin, 227 N.C. 449, 42 S.E. 2d 617, where as here there 
is no admission or presumption calling for explanation OT reply on 
the part of defendant. There the court said that  the peremptory 
character of the instruction, almost identical with the albove, would 
seem to be in excess of approved practice. And i t  is there declared 
that it is only in rare instances that a verdiot may be directed for 
the State in a criminal prosecution. 

Moreover, "the plea of not guilty disputes the credibility of the evi- 
dence, even when uncontradicted, since there is the presumption of 
innocence, which can only be overcome by the verdict of a jury." 
S. v. Riley, 113 N.C. 648, 18 S.E. 168. See also 8. v .  Blue, 219 N.C. 
612, 14 S.E. 2d 635, and cases cited. And this has !been held to be the 
correct doctrine, though guilt may be inferred from the defendant's 
own ttestimony as in S. v. Green, 134 N.C. 658, 46 S.E. 761. 

For error thus appearing there must be a 
New trial. 

F. L. TBYLOR v. DENTON HATCHERY, INC. 

(Filed 14 January, 1960.) 

1. Judgments § 29- 
An adjudication on the merits in plaintiff's action again& un em- 

ployee or agent individualily is ies  judioata on the issue of negligence 
and bars a subsequent action by the plaintiff against the employer or 
principal sought to be held l'iable solely upon the doctrine of respondeat 
srrperiw. 

APPEAL by plaintiff from Phillips, J., May 1959 Civil Term, of 
MONTGOMERY. 

On 10 November 1955 plaintiff, while driving his automobile north- 
wardly dong State Highway 109 about nine miles north of Denton, 
N. C., was involved in a collision with an automobile owned and be- 
ing driven by E. M. Hunt. For the purposes of this appeal, i t  is ad- 
mitted that  Hunt was president of defendant, Den'ton Hatchery, Inc., 
and was about his duties as president, agent and employee of defend- 
ant a t  the time of the collision. Both automobiles and both drivers 
were injured. 
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Plaintiff instituted an action against E. M. Hunt, individually, in 
the Superior Court of Moore County. Plaintiff alleged that  he had 
suffered personal and property damage because of the actionable negli- 
gence of Hunt in causing the collieion. Plaintiff alleged that Hunt 
was negligent in that  he (1) was driving in a reckless manner in vio- 
lation of G.S. 20-140, (2) was driving a t  an excessive speed in vio- 
lation of G.S. 20-141, (3) failed to  keep a reasonable lookout, (4) 
failed to keep his vehicle under proper control, (5) drove to the left 
of the center of the highway in violation of G.S. 20-148, and (6) fail- 
ed to take proper precautions to prevent injury to others. Hunt an- 
swered, denied the material allegations of the complaint, pleaded con- 
trilbutory negligence and set up a counterclaim for personal and 
property damages. Plaintiff replied, denied the material allegations 
of the counterclaim and pleaded contributory negligence. This cause 
came on for trial a t  the September 1957 Term of Moore County. The 
verdict of the jury was that neither of the parties was damaged by 
the negligence of the other. From judgment in conformity to the ver- 
dict plaintiff and Hunt both appealed. This Court found no error in 
the trial. Taylor v. Hunt, 248 N.C. 330, 103 S.E. 2d 287. There had 
been a prior appeal in this cause. Taylor v. Hunt, 245 N.C. 212, 95 
S.E. 2d 589. These decisions set out the factual and procedural situa- 
tions in more detail. 

After .the termination of the action referred to in the preceding 
paragraph, plaintiff learned that  E. M. Hunt was president, agent and 
employee of defendant, Denton Hatchery, Inc., a t  the :time of the 
accident. Plaintiff instituted the present action. The allegations of 
the complaint in the present action, including the specific allegations 
of negligence, are identical with those in the case of Taylor v. Hunt, 
above referred to, except that  in the present action i t  is alleged that  
E. M. Hunt, a t  the time of the collision in question, was agent and 
employee of defendant and "was aoting in the scope of his authority 
and employment and in the furtherance of his duties" as  such. 

Defendant herein filed answer and, inter alia, pleaded the judgment, 
judgment roll and Supreme Court decisions in the case of Taylor v. 
Hunt as an estoppel to the maintenance of the present action and al- 
leged that the matters and things involved in the present action srre 
res judicata. 

Plaintiff demurred to this plea in bar on the grounds that  there wm 
lack of privity between E. M. Hunt and defendant and the prior 
suit was against E. M. Hunt a s  an  individual and not in his repre- 
eentative capacity as agent of defendant. 

The court overruled the demurrer. At the hearing on the d e r n w e ~  
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plaintiff admitted that  the factual allegations in the plea in bar are 
true. Therefore the court dismissed the action. 

From judgment overruling the demurrer and di~smissing .the action 
plaintiff appealed and assigned error. 

David H. Armstrong for plaintiff, appellant. 
W. D. Sabiston, Jr., for defendant, appellee. 

MOORE, J. There is a single question for decision on this appeal. 
I s  the judgment in the case of Taylor v.  Hunt, referred to above, res 
judicata of the matters alleged in the complaint and is i t  a bar to 
the prosecution of the instant action? The question must be answered 
in the affirmative. 

"While a person injured by the tort of a servant may bring suit 
against either the master or servant, a recovery against the m&r 
has been held to bar a subsequent action against the servant, and a 
recovery against the servant has been held to bar a subsequent action 
again& the master, or, a t  least, to  fix the maxium limit of the master's 
liability; and, where plaintiff in an action against an employee is de- 
feated on the merits, the judgment is generally regarded as a bar 
to a subsequent action against the employer, and vice versa, a t  least 
when the master is not guilty of any independent or concurrent wrong, 
but must be held, if at all, under the doctrine of respondeat superior." 
50 C.J.S., Judgments, sec. 757, p. 279. 

Plaintiff first sued Hunt, the agent, and was defeated on the merita. 
In  the case a t  bar there is no allegation that  defendant, the principal, 
was guilty of any independent or concurrent wrong. The prinoiprtl, if 
liable a t  all, must be held under the doctrine of respondeat superior. 
Therefore the judgment in the suit against Hunt bans the maintenance 
of the present action. 

The applicalble principle of law has been repeatedly stated in de- 
cisions of this Court. In Pinnix v .  Griffin, 221 N.C. 348, 350, 20 S.E. 
2d 366, i t  is said: '(We have held that  the verdict and judgment against 
the plaintiff on the issue of negligence in an action again& the servant 
is conclusive and bars a later action [by the same plaintiff against 
the principal. This is the law when the master is not guilty of any 
independent or concurrent mong  but must be held, if at all, under 
the doctrine of respondeat superior." Holdings to the same effect ap- 
pear in Stone v. Coach Co., 238 N.C. 662, 664, 78 S.E. 26 605; Leary 
v. Land Bank, 215 N.C. 501, 506, 2 S.E. 2d 570; Morrow v .  R. R., 213 
N.C. 127, 129, 195 S.E. 383; Whitehurst v. Elks, 212 N.C. 97, 98, 192 
S.E. 850. 
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Ordinarily, in order for a judgment to constitute an estoppel there 
mu& be identity of parties, subject matter and issues, and only parties 
and privies are barred, and estopped by a judgment. But, conceding 
that Hunt and defendant are not in privity, the factual situation pre- 
sented by the case a t  bar is an exception to the general rule. Leary 
v .  Land Bank, supra, and the authorities therein cited and discuesed. 

Plaintiff makes the ingenious argument that the negligent conduot 
complained of was the direct act of defendant, since a corporation 
can act only through agents. He further cantends that  the suit against 
Hunt as an individual was improper since he was acting in his repre- 
sentative, rather than his individual, capacity. To so hold would work 
a denial of an injured plaintiff's option to sue either the principal or 
agent or both. That  he has t.his option tmd right is repeatedly stated 
in the authorities above cited. See also Trust Co. v.  R. R., 209 N.C. 
304, 309, 183 S.E. 620. Plaintiff's contention is without merit. 

The further contentions of plaintiff have no merit. The ruling of 
the court below is in accord with settled prinoiples of law. 

Affirmed. 

JOHN H. GALES A X D  ~VIFE,  JULIETTE SMITH GALES v. DAVID CAR- 
MBR SMITEl, EXECUTOR OF THE ESTATE OF J. 0. SMITH. 

(Filed 14 January, 1960.) 

1. Executors and  Administrators 5 24d- 
In  assessing damages in an action in qwatet l iw merztit for services 

rendered decedent under a n  implied contract to pay for  them, the 
benefits received by plaintiffs and their children from the deceased, in- 
c l u d i  the  use of the home and fa rm while performing the services, 
should be deducted fmnn the value of t h e  services rendered. 

2. Executors and  Administrators 5 24a- 

An action to recover for services rendered decedent in  reliance on 
a par01 contract to convey is not based on breach of the c o n h c t  to  
convey but upon breach of a n  implied promise to pay the ~ea*onabk  value 
of the services, and the court should be careful not to  leave the im- 
pression with the jury that  they may award damages for breach of 
the unenforceable contract. 

APPEAL by defendant from Hall, J., February, 1959 Civil Term, 
BRIJNS~ICK Superior Court. 

After hearing the evidence offered by the adverse parties, the court, 
without objection, submitted the following issues: 
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"1. Did the defendant's intestate, J. 0. Smith, during his life- 
time enter into an agreement and contract wihh the plainWs, 
John H. Gales and wife, Juliette S. Gales, as alleged in the Com- 
plaint? 
"2. If so, did the plaintiffs, John H. Gales and wife, Juliette S. 
Gales, render services to said J. 0. Smith in good; faith, relying on 
a contract and agreement with him, as alleged in the Complaint? 
"3. What amount, if any, are the plaintiffs entitled to  recover 
of the defendant?" 

The jury answered the first and second issues, "Yes," and the third 
iesue, "$8,850." From the judgment on the verdict, the defendan6 ap- 
pealed. 

Herring, Walton & Parker, Rountree & Clark for defendant, ap- 
pellant. 

E. J. Prevatte, Kirby Sullivan, By: E. J. Prevatte for plaintiffs, 
appellew. 

HIGGISS, J. The issues of fact arising on the pleadings and the prin- 
oiples of law applicable thereto are fully stated in the opinion of 
Bobbitt, J., on the former appeal reported in 249 N.C. 263, 106 S.E. 
2d 164. As pointed out in that opinion, the plaintiffs are entitled to 
recover the reasonable value of the services they rendered to J. 0. 
Smith and his wife under such circumstances as implied a promise 
to pay for them. 

As a further defense, the defendant alleged the plaintiffs and their 
children had a home on, and support from the defendant's farm dur- 
ing the entire period covered by their claim. The defendant offered 
evidence tending, in some degree at least, to  support the allegations 
of this further defense. 

On the issue of damages (assuming the plaintiffs have prevailed on 
the preceding issues) the plaintiffs are entitled to recover the differ- 
ence between the reasonable ~ a l u e  of the services rendered and the 
reasonable value of the benefits received. Research has failed to dis- 
close a d,ecision of this Court directly in point on this accounting as- 
pect of a case based on quantum meruit. See Sawyer v. COX, 215 N.C. 
241, l  S.E. 2d 562. Directly in point, however, is Hendrickson v. Mere- 
dith,  161 Va. 193, 170 S.E. 602; Kearns v .  Andree, 107 Conn. 181, 193 
A. 695; Brown v .  Woodbzwy, 183 Mass. 279, 67 N.E. 327; Warren v. 
Interstate Realty Co., 192 111. App. 438; Cohen v. Stein, 61 Wis. 508, 
21 N.W. 514; Kirkpatrick v. Jackson, 256 Wis. 208, 40 N.W. 2d 372; 
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Roske v. Ilykanyics (Minn.) 45 N.W. 2d 769. See also 59 A.L.R. 604, 
and 69 A.L.R. 14. 

On the issue of damages the court should have cha~ged the jury that 
the mount  found to be the reasonable value of the services rendered 
should be offset by ;the reasonable value of the benefib the plaintiffs 
and their children received from the defendant, including the w e  of 
his home and farm. Failure of the court so to charge is directly chal- 
lenged by Assignment of Error No. 2, based on Exception No. 6. We 
hold the oourt's failure in this respect was prejudicial error. 

By other assignments ithe defendant complains the court over-em- 
phasiaed the importance of the alleged contract to convey the farm 
and in view of the wording of the issues submitted, the complaint 
seem to be well founded. The conltraot to convey was in p a d .  It 
was unenforceable under the statute of fraucls. Evidence relating to 
i t  was admissible only because of its bearing on the question whether 
the services were rendered and accepted with the expeotahion the 
defendant would pay the plaintiffs for them. The foundation of this 
action is not the breach of the par01 contract ito convey, but, the 
breach of the implied contract to pay reasonable value for servicas 
rendered and accepted under ciroumstances showing payment was ex- 
pected. The instructions may have left the jurors with the mistaken 
belief they were awarding damages for breach of contract to convey 
the farm. 
For the reasons assigned, the judgment of the superior court ie 

set aside and the defendant awarded a 
New trial. 

(Filed 14 Jlanuaxy, 1960.) 

1. Divorce and Alimony $j 24.- 
In this proceeding for modifleation of an  order for the custcdy of 

rthe m h r  child of the ,pantie8 the court found upon supponthg evidence 
that  a t  the time the decree was rendered awarding custody of the child 
to its mother, the child was in the actual, if not the nominal, custody 
of a m t e d  couple, that the misconduct of the wife, aseerted a s  a 
change of condition, did not afPect bhe Lntere8t of the child upon the 
mother'e visits to the child in the home of such couple, and that the 
best interest of the child demanded that she remain in the home of 
such couple. Held: The findings support the order denying modification 
of the decree. 

Hroorm, J., took no part in the consideration or decision of this case. 
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APPEAL by plaintiff from Johnston, J., in Chambers in FORSYTH on 
25 April 1959. 

Deal, Hutchins and Minor for plaintiff, appellant. 
Hoyle C. Ripple for defendant, appellee. 

RODMAN, J. This is an appeal from an order with respect to the 
cu&,ody of the minor child of plaintiff and defendant. 

The parties were married in August 1948. A child, Diana, wm born 
5 August 1952. The parties separated 5 Ochber 1953. At or about 
the time of the separation plaintiff delivered the child with her per- 
sonal effects to D. B. Sprinkle and wife Bessie. 

This action was begun by the iwuance of summons 7 October 1955. 
The primary puqmse of the action was ito obtain a divorce a vincula. 
The pleadings adverted to the birth of the infant. Defendant in her 
answer asked that  she be awarded oustody. Judgment was entered 
in November 1955 divoroing the parties. Defendanit was given custody 
of the infant subject to visitation rights granted plaintiff, who was 
required to pay $10 per week for the support of the child. 

On 20 March 1959 plaintiff, pursuanh 'to the provisions of G.S. 50- 
13, gave notice that  he would move, because of changed conditions, 
to  have custody of the infant. In  hi's motion plaintiff asserted that de- 
fendant was no longer fit to have custody. 

Defendant resisted the motion. She asserted if there was to be any 
modification of the original order, custody should be awarded to the 
Sprinkles. 

The parties were heard on affidavits. Baaed on the evidence sub- 
mitted, the court found plaintiff and defendant each contributed to 
the support of the minor child, but the amounts so contributed were 
insufficient, and the deficiency was supplied by the Sprinkles, with 
whom the child had resided since 1953, except for occasions when she 
visited her parents; the Sprinkles were people of excellent reputation; 
the child is deeply attached to them; they are caring for her physical 
and spiritual well-being; the father hsls remarried; he and his wife 
both work, one a t  night and lthe other during the day; they do not 
have adequate help to properly care for the child; "If Diana be 
placed with her father, she would be torn or removed from Mrs. and 
Mr. Sprinkle, whom she dearly loves and enjoys, and their home, 
which is actually the only real home she has ever known and in whioh 
she is very happy, which would disturb and frustrate her personalit,y, 
and would likewise remove her from Wiley School, where ehe has 
started and which she enjoys, and she would be placed in the Lewis- 
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ville Sohool, which would interrupt Dianak elementary school train- 
ing by taking her away from her present teachers and sohool mates 
with whom she has started, which would further tend to frustrate and 
disturb her personality and happiness; and that  to remove Diana from 
the Sprinkle home would be removing her from Mrs. Bessie Sprinkle 
who has been a real mother to her, to  a new home with a new mother, 
which would tend to  further confuse and frustrate Diana." 

The court found defendant had been guilty of misoonduct, but such 
misconduct did not vitally affect the child "since Diana is being al- 
most entirely supervised and reared by Mrs. Bessie Sprinkle and in 
the home of the Sprinkles, where Mrs. Janie Fearrington visits, and 
upon such visits and elsewhere in the presence of Diana she oonduota 
herself as a kind, loving, caretaking mother ~hould  . . ." 

Based on the findings made, the court concluded the charges com- 
plained of were not such as t o  materially affect the rearing, educa- 
tion, and life of the child and were not such as to require modifica- 
tion of the culstody order made in 1955. 

The judge who heard the present application for custody of the 
minor also heard the divorce action and made the award of custody 
now sought t o  be modified. The child was then as now in ithe actual, 
if not the nominal, custody of the Sprinkles. There ie no suggestion 
that there hm been any change which in any manner affects the fitness 
of the Sprinkles to care for and nurture the child. The order indicates 
the court's intention to continue the control and custody as is now 
in practical operation. The evidence @upports the findings of fact, and 
the facts found support the order. I n  re McWhirter, 248 N.C. 324, 103 
S.E. 2d 293; I n  re Gibbons, 247 N.C. 273, 101 S.E. 2d 16; Holmes v. 
Sanders, 246 N.C. 200; 97 S.E. 2d 683; Griffith v. Griffith, 240 N.C. 
271, 81 S.E. 2d 918; Gafford v. Phelps, 235 N.C. 218, 69 S.E. 26 313. 

Affirmed. 

HIGGINS, J., took no part in the consideration or decision of this case. 
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IN RE THE WILL OF ROWENA M. SHUTE 

(Filed 14 J a n u a ~ ~ ,  1960.) 

In  order to make or revoke a will the testator must have mental ca- 
paci,ty to camprehend the natural objects of his bounty, to  understand 
the kind, nature and exten$ of his property, to know the manner in 
whioh he desires his ac t  to take effect, and to realize the effect his 
ac t  would have upon his estate, and the lack d any one of these ele- 
ments of testamentary capacity renders the twtator incapable of making 
or revoking his wil3. 

2. Wills § aB- 
An instruction which, by the use of the conjunctive "and," has the 

effect of placing the bnrden upon propounders to  prore that  at the time 
testatrix tore the paper wvitings she did not possess each and every one 
of the essential elements of mental capacity to revoke the  instrument, 
must be held for prejudicial error. 

3. Appeal and Error 8 4 2 -  
Conflicting instructions on the burden of proof, one erroneous and the 

other correct, must be held prejudicial, since it  cannot be determined 
which instruetiom the jury followed. 

APPEAL by Pickett King, propounder, from Johnston, J., February, 
1959 Mixed Term, of UNION. 

Petition was filed 7 December 1957 to propound in solemn form 
paper nrri,tings purporting to be the last will and testament of Rowena 
M. Shute, who died 1 January 1957. The petitioner is Mrs. Mlaude S. 
Squires, a beneficiary under the purported will. There are twelve re- 
spondents. Pickett King, respondent, answered, admitted the allega- 
tions of the petition and made himself a propounder. Mrs. Juanilta 
Gordon, respondent, filed answer in the nature of a caveat to the 
purported will. By leave of court, Mrs. Ed,. Ballenberger, respondent, 
adopted the answer of Mrs. Gordon. 

The petition alleges in substance that  Rowena M. Shute executed 
a valid holograph will and delivered i t  to another for safe keeping, 
thereafter she partially mutilated the will by tearing, she lacked 
mental capacity to revoke the will a t  the ,time she mutilated it, and 
the pieces have been preserved and are the last will and testament 
of Rowena M. Shute. 

The caveat denies the material allegations of the petition and al- 
leges that  testator had capacity to  revoke and did revoke the pur- 
ported will. 

At the trial in Superior Court issues were submihted to the jury 
and answered as follows: 
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"1. Were the paper writings offered for probate as  the last will 
and testament of Rowena M. Shute written entirely in her hand- 
writing, subscribed by her and deposiked by her for safekeeping 
in the manner required ,by law? Answer: Yes. 

"2. If so, did the said Rowena M. Shute, ,at the time of the tear- 
ing of said paper writings, have sufficient mental capacity to re- 
voke her will? Answer: Yes. 

"3. Are the said paper writings offered for probate, and every 
pant of both, the last will and testament of Rowena M, Shute? 
Amwer: No." 

From judgment declaring that  the paper writings are not the bast 
will land testament of Rowena M. Shute, Pickett King, propounder, 
appealed and assigned errors. 

M .  T .  Leatherman, C .  E .  Leatherman, Harvey A.  Jonas, Jr., and 
Broclc Barkley for appellant. 
0. L. Richardson and A.  A. Reaves for Caveators, appellees. 

MOORE, J. Propounder assigned as error the following portion of 
the judge's charge to jury: 

"Naw, members of the jury, the Court instructs you that  if the 
propounders have satiefied you by the greater weight of the evi- 
dence, the burden being upon the propoundens to so satisfy you 
that  a t  the time the paper writings were torn there a t  the hospi- 
tal, in the presence of Rowena M. Shute and Mr. Day, that  she 
didn't have sufficien't mental capacity to revoke her will, that  is 
that  she didn't possess mind sufficient t o  undemtand without 
prompting what she was engaged in, and the kind and extent of 
her property, and the natural objeots of her bounty, and the man- 
ner in which she desired the disposition of her property to  take 
effect, and the effect which the disposition of her property would 
htave upon her estate, then i t  would be your duty to answer this 
second issue NO." (Emphasi's ours.) 

Prapounder's position is well taken. The court placed on the pro- 
pounders the excessive burden of showing that  testator was lacking 
in all of the elements of mental capacity essen~ti~al to the revocation 
of a will. To establish mental incapacity for revoking a will, it is suf- 
ficient to negative only one of the essential elements. I n  re Wil l  o f  
Kemp,  234 N.C.  495,499, 67 S.E. 2d 672 (wherein In re Will  of  Efird, 
195 N.C. 76, 141 S.E. 460, is distinguished). 

"One lacking testamentary capacity is not competent to revoke a 
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prior will. The same degree of mental capacity is necemary to revoke 
a will as t o  make one." 57 Am. Jur., Wills, sec. 458, p. 322. 

A penson has sufficient men'tal capaoity to make la will or to  revoke 
a prior will if he (1) comprehends the natural objects of his bounty, 
(2) understands the kind, nakure and extent of his property, (3) 
knows the manner in which he desires his act to take effect, and (4) 
realizes the effect his a& will have upon his estate. In re Will of Tatum, 
233 N.C. 723, 727, 65 S.E. 2d 351; I n  re Will of York, 231 X.C. 70, 
71,55 S.E. 2d 791; In  re Rawlings' Will, 170 N.C. 58, 63, 86 S.E. 794. 

If all the elements of testamentary wpacity are essential to make 
or revoke a will, obviously the lack of any one of them renders the 
testator incapable of performing such act. The vice of the challenged 
instruction is the connecting of the stated elements by the conjunc- 
tion "and," for thereby the court declares to the jury that propound- 
ers must show the lack of all of the essentials of testamentary capac- 
ity in order to prevail on the second issue. 

It is true that the court, elsewhere in the charge, properly instruct- 
ed the jury as to lthe essential elements of testamentary capacity, 
that is, capacity to make or revoke a will. But this does not nullify the 
prejudical effect of the erroneous instruction. Where instructions in 
regard to a material matter are conflicting, one erroneous and the other 
correct, a new trial must be granted, for the jury is not supposed to  
know which one is correct and this Court oannot say that  they did 
not follow the erroneous instruction. Morgan v. Oil Co., 238 N.C. 185, 
196, 77 S.E. 2d 682. 

New trial. 

PACLETTE FIELDS, sr HER NEXT FRIEXD. ODELL FIELDS v. 
THE DURHAM CITY BOARD OF EDUCATION. 

(Filed 14 J'anuarg, 1960.) 

1. Schools 7 % - 
Demurrer is properly sustained in an action by a pupil against a city 

board of education to recover for an injury resulting from alleged negli- 
gence when the complaint contains no allegations to the effect that the 
defendant had procured liability insurance or had waived its immunity 
a s  authorized by G.S. 116-63, since, except for such liability as  may be 
established under the State Tort Claims Act a county or city board 
of education is immune from tort liability unless its immunity is waived 
by statute. 
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G.S. 115-27 merely authorizes a county and city board of education to 
prosecute and defend suits in its conporate name, and the statute doee 
not purport to waive a board's immunity to liability for tort. 

APPEAL by plaintiff from Hall, J. ,  October Term, 1959, of DURHAM. 
The plaintiff, an eleven year-old child, was duly enrolled in Bur- 

ton School, which is included in and constitutes a part of the Durham 
City School System. According to  the allegations of the complaint, 
the plaintiff was injured, during school hours, on or stbout 29 May 
1958, by stepping through a break in an iron grate, a part of the 
drainage syetem which had been constructed by the defendant through 
the school grounds. Defendant is a body covorate $and was engaged 
in the administration of the public schools of the City of Durham 
and exercised a necemary governmental function by virtue of Chapter 
115 of the North Carolina General Statutes. 

The plaintiff alleges that she was injured by reason of the negli- 
gence of the defendant. The defendant demurred to the complaint 
upon the ground that i t  does not contain facts sufficient to constitute 
a cauae of action, in that  i t  does not appear from the facts alleged 
that the defendant has waived its governmental immunity. The de- 
murrer was sustained and the plaintiff appeals, assigning error. 

Daniel K. Edwards for plaintiff. 
Spears, Spears R. Powe and Alexander H .  Barnes for defendant. 

DENNY, J. Under the provisions of G.S. 115-27, county and city 
boards of education are respectively created "a body corporate," ca- 
pable of "* + * prosecuting and defending suits for or against the 
conporation." This, however, does not mean that  the Legislature has 
waived immunity from liability for tortis for such boards. 

Generally speaking, suoh an agency may sue or be sued on con- 
tracts entered into and duly executed by it. Likewise, a county or 
city board of education may not take private property for public use 
without paying just compensation therefor. Eller v. Bd. of Education, 
242 N.C. 584, 89 S.E. 2d 144. 

On the other hand, such board, unless it has duly waived immunity 
from tort liability, as authorized in G.S. 115-53, is not liable in a 
tort action or proceeding involving a tort except suoh lilvbility as may 
be established under our Tort Claims Act. G.S. 143-291 through 143- 
300.1; Turner v. Bd. of Education, 250 N.C. 456, 109 S.E. 2d 211; 
Eller v. Bd. of Education, supra; Smith v. Hefner, 235 N.C. 1, 68 
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S.E. 2d 783; Hansley v. Tilton, 234 N.C. 3, 65 S.E. 2d 300; Benton v. 
Bd. of Education, 201 N.C. 653, 161 S.E. 96. 

G.S. 115-53 provides in part, "Any county or city board of educa- 
tion, by securing liability insurance as  hereinafter provided, is here- 
by authorized and empowered to waive its governmental immunity 
from liabiliky for damage by reason of death or  injury to  permn or 
property caueed by the negligence or tort of any agent or employee 
of such board of education when acting within the scope of his author- 
ity or within the course of his employment. Such immunity shall be 
deemed to have been waived by the aot of obtaining such insurance, 
but such immunity is waived only to the extent that  said board of 
education is indemnified #by insurance for such negligence or tort + +. 

"Except aa hereinbefore expressly provided, nothing in this section 
shall be construed to deprive any county or city board of education 
of any defense whatsoever to any !such action for damages, or to re- 
strict, limit, or otherwise affect any such defense which said board 
of education may have a t  common law or by virtue of any statute 
* + l ,  

It is clear that the Legislature has not waived immunity from tort 
IiabiIitty as to  county and city boards of education, except as to such 
liability as may be established under our Tort Claims Act, but h a  
left the waiver of immunity from liabilifty for torts to the respective 
boards and then only to the extent such board has obtained liability 
insurance to cover negligence or torts. 

Therefore, in the absence of an allegation in the complaint in a 
tort action against a city board of education, to the effect that  such 
board has waived its immunity by the procurement of liability in- 
surance to cover such alleged negligence or tort, or that such board 
has waived its immunity as authorized in G.S. 115-53, such com- 
plaint does not state a cause of action. There being no such allega- 
tion in the plaintiff's complaint herein, the ruling of the court below 
in sustaining the defendant's demurrer will be upheld. 

Affirmed. 
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ROY OXDNDINE v. H. S. LnWIS. 

(Filed 14 Januav,  1960.) 

1. Appeal and Error 65: Parties 1- 
The heirs of the deceased grantee in a deed are necessary parties to 

a n  action to determine whether the grantee took a life estate or the fee 
simple, and where the action is solely between the person awning the 
asserted reversion and his vendee, the cauee must be remanded for neces- 
sary parties. 

APPEAL by defendant from McKinnon, J., a t  Chambers, ROBESON 
Superior Court, November 6, 1959. 

Civil action for specific performance of a wrihten contract to con- 
vey a described tract of land. The plaintiff tendered his fee simple 
deed and demanded payment of the purchase price. The defendant 
refused to accept the deed and to  pay the purchase price upon the 
ground, that plaintiff did not hold and could not convey title in fee 
simple as called for in the contract. By agreement the court heard 
the case without a jury. 

The parties stipulated: (1) On November 24, 1924, the plaintiff 
acquired a fee simple title to  the land involved; (2) on May 10, 1932, 
the plaintiff (and wife) executed a deed to Melinda Oxendine Hunt 
(this controversy involves the interpretation of that  deed) ; (3 )  Me- 
linda Oxendine Hunt died, prior to  the execution of the contract now 
sought to be enforced, leaving as her heirs a t  law the plaintiff, Roy 
Oxendine, and others not named and not parties to this action. 

The granting clause in the deed to Melinda Oxendine Hunt is as 
follows: "The parties of the first part  . . . do hereby )bargain, sell and 
convey unto the said party of the second part, and to  her heim and, 
assigns forever, the following lands . . ., to-wit: A life estate in and to 
the following descriibed tract of land, to-wit: " (Description by metes 
and bounds). Immediately below the description appears the follow- 
ing: "It is distinctly understood between the parties of the first part 
and the party of the second part that  the said, Melinda Oxendine 
Hunt is to  have a lifetime right and full control of the possession of 
the property herein conveyed and that  the remainder, subject to said 
lifetime right, is retained by Roy Oxendine." 

"To have and to hold the above described lands and premises, with 
the appurtenances, unto the said party of the second part, her heirs 
andl assigns, forever." Then follow clauses of general warranty. 

The court held the deed to Melinda Oxendine Hunt conveyed only 
life esta~te to her and upon her death Roy Oxendine became the own- 
er in fee and can now convey a good and complete title. From the 



N. C.] FALL TERM, 1959. 703 

judgment that the contract be specifically performed, the defendant 
appealed. 

W. H. Humphrey for defendant, appellant. 
Johnson & Biggs, E. M. Johnson for plaintiff, appellee. 

HIGGLUS, J. Involved in this action are apparently conflicting pro- 
visions of a deed. The court is called u~pon to  resolve the conflict. I n  
order that its judgment may be binding on all parties in interest and 
be a final termination of the controvemy, the court should have be- 
fore i t  all the heirs fat law of Melinda Oxendine Hunt. The absent 
heirs are not bound by the judgment in a cause to which they are 
not parties. Our procedure requires that they be brought in and given 
an opportunity to be heard. Britt v. Children's Homes, 249 N.C. 409, 
106 S.E. 2d 474; Morganton v. Hutton & Bourbonnais Co., 247 N.C. 
666, 101 S.E. 2d 679; Edmondsa v. Henderson, 246 N.C. 634, 99 S.E. 
2d 869. 

The judgment of the Superior Court of Robeson County is set aside. 
The cause is remanded for additional parties. 

Remanded. 

STATE V. LEWIS LYNN, JR. 

(Filed 14 January, 1960.) 

1. Criminal Law 15- 
The filing of brief by appellant after the expiration of the time al- 

lowed results in an abandonment of the assignments of error except those 
appearing on the face of the record which are cognizable ex mero nwtu. 

APPEAL by defendant from C'arr, J., October Term, 1959, of ALA- 
MANCE. 

On June 15, 1959, in the Burlington Municipal Recorder's Court, 
defendant pleaded guilty to a warrant charging that, while living 
with his wife, he wilfully failed to  provide adequate support for his 
two children, aged nine and four, a violation of G.S. 14-325. The 
judgment then pronounced imposed a prison sentence of twelve 
months, suspended for three years ,on condition, inter alia, that de- 
fendant pay to the clerk of said court, for the support of said chil- 
dren, t,he sum of $15.00 on Friday of each meek, beginning July 17, 
1959, "until further orders of Court." 
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Later, the said recorder's court and also Judge Carr, after de novo 
hearing on defendant's appeal as provided by G.S. 15-200.1, found 
as a fact that defendant had wilfully violated said condition and or- 
dered that defendant serve said (prison sentence. Defendanit excepted 
to the "judgment and finding of facts" of Judge Carr and, gave notice 
of appeal. 

Appellant was allowed fifteen days from October 21, 1959, to serve 
& & ? m e n t  of case on appeal but did not serve ~ u c h  statement until 
November 24, 1959. The record on appeal was docketed in this Court. 
Rule 28 (Rules of Practice in the Supreme Court, G.S. 4.4, p. 185) 
required that  appellant's brief be filed ,by noon on Tuesday, Decem- 
ber 1, 1959. On December 8, 1959, appellant having failed to file 
brief, the Attorney General moved that  the appeal be dismissed and 
the judgment affirmed. Thereafter appellant filed a brief. 

,4ttorneu General Seawell and Assistant Attorney General McGal- 
liard for the State. 

Walter D. Barrett for defendant, appellant. 

PER CURIAM. ". . . the filing by the defendant appellant of his 
brief too late works an abandonment of the assignments of errors, 
except those appearing on the face of the record, which are cognizable 
ex mero motu." S. v. Evans, 237 N.C. 761, 75 S.E. 2d 919, and cases 
cited; Strong, North Carolina Index, Vol. 1, Criminal Law § 159, and 
oases cited. 

No error appears on the face of the record. Indeed, the evidence 
set out in appellant's belated statement of case on appeal fully sup- 
ports Judge Carr's findings of fact and judgment. Hence, the judg- 
ment is affirmed and defendant's appeal therefrom is dismissed. 

Judgment, affirmed, appeal di~mimed. 
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$STATE v. LACY JACOBS. 
AND 

STATE Y. JOHN OWENS. 

(Filed 14 Januav, 1960.) 

1. Larceny 98 1, 8- 
The wrongful asportation of the goods of another must be done with 

the felonious intent to appropriate the goods to the taker's own use in 
order to constitute larceny, and an instruction which omibrs the element 
of admo fuvandi must be held prejudicial. 

.~PPEAL by defendants from Hobgood, J.. Regular March 1959 
Term, of ROBESON. 

Criminal prosecution upon separate bills of indictment charging 
Larceny and Receiving Stolen Property. The cases were consolidated 
for trial. 

Plea: Not Guilty by each defendant. 
Verdict: Guilty as to each defendant of felonious larceny. 
From judgments of imprisonment, eaoh defendant appeals. 

.llalcolnt B .  Senuell. -4ttorney General, and Glenn L. Hooper, Jr., 
Assistant Attorne!~ Genernl, f o ~  the State. 

Bntt,  Campbell R. B d t  for defendants, appellants. 

PER CURIAM. Defendants assign as error this part of the charge: 
"The Court instructs you that  larceny is the felonious taking and 
carrying away of the personal property of another." 

Defendants further assign as error this part of the charge: "Now, 
gentlemen of the jury, if you find from this evidence, bearing in mind 
the instructions which the Court has given you, as  t o  the law, that  
on the 10th of October, 1958, the two defendants together, that  ie 
Lacy Jacobs and John Owens, did go upon the premises of Sallie 
Oxendine and did then and there take, @teal and carry away from 
said premises a thousand pounds of seed cotton, the same being the 
property of Sallie Oxendine and Raymond Jones, and if you find these 
facts beyond a reasonable doubt, you will find these two defendants, 
or whichever one of these defendants, you so find beyond a reasonable 
doubt, guilty of the felonious larceny of said cotton." 

The parts of the charge set forth above are clearly erroneous, in 
that he did not charge, inter alia, ;that the taking mu& be done animo 
!urandi, with a felonious intent to appropriate the goods taken to the 
defendants' own use. The Attorney General, with commendable can- 
dor, confesses error. S. zl. Booker, 250 N.C. 272, 108 S.E. 2d 426; S. v. 
Cnmeron, 223 N.C. 449, 27 S.E. 2d 81; S. v. Holder, 188 N.C. 
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561, 125 S.E. 113; S. v.  Kirkland, 178 N.C. 810, 101 S.E. 560, where 
proper definitions of larceny are given. 

Defendants are entitled to a new trial, and i t  is so ordered. 
New trial. 

(Piled 14 January, 1960.) 

1. Appeal and Error & 
In an action by an administrator to rec'over the balance of the con,tract 

price for the construction of .a house by his intestate, an ox-der permit- 
tting plaintiff, after notice, to view the premises in wder to ascertab 
tihe Pacts in regard to defendants' defense that the work was defective 
and not in accordance wibh the plans and specifirations, is an interlwu- 
t o q  order and defendants' appeal therefrom will be dimissed as pre- 
mature. 

APPEAL by defendants from an interlocutory order entered by 
McKinnon, J., June, 1959 Term, ORANGE Superior Court. 

Civil action brought 'by the plaintiff to recover $4,000 alleged to 
be the balance due for work done by his intestate in the construction 
of a dwelling for the defendants who are in possession. 

The defendants claimed payment had lbeen made for all work done. 
A8 la further defense, they alleged the work was defective and not in 
accordance with the plans and speoifications. 

At the June, 1959 Term of Superior Court the plaintiff moved for, 
and obtained, an order requiring the defendants to admit three ap- 
praisers and one photographer into the building for the purposes of 
examining and inapecting the structure. As stated in the motion, the 
administrator had had no opportunity to inepect the building. T'he 
builder, his intestate, is dead. The presiding judge, in his discretion, 
entered an order permitting the examination to be made upon three 
days' notice to the defendants. They excepted to the order and ap- 
pealed. 

Henry A. Whitfield, L. J. Phipps for defendants, appellants. 
James R. Farlow for plaintiff, appellee. 

PER CURIAM. The builder wmas dead. The plaintiff, as administra- 
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tor, had no personal knowledge of the defects, if any, in the structure. 
The defendants were in possession. The court entered the order in its 
discretion. Besides, i t  is interlocutory and hence not appealable. 

Appeal dismissed. 

RAEIFORD WHITLE)Y v. HARRY L. WADE. 

(Mled 14 January, 1960.) - 
APPEAL by defendant from Clark, J., March Term, 1959, of JOHN-  

STON. 

This action was instituted by the plaintiff to  recover damages to 
his Ford automobile in the alleged sum of $1,480.00, resulting from 
a collision between said automobile and an Oldsmobile owned and 
operated (by the defendant and caused by the alleged negligence of 
the defendant. 

The collision occurred about 5:00 p.m. on 20 April 1958 on the 
highway leading from Wendell t o  Smithfield, a t  or near the intersec- 
tion of the said highway with the highway leading from Clayton to 
Wilmn. Tlhe plaintiff was traveling in a southerly direction on the 
dominant highway h a r d  Smithfield; the defendant was traveling 
in an easterly direotion toward Wilson and entered the Wendell- 
Smithfield road headed toward Wendell. 

The defendant set up a cross-action in his answer for damages to 
his Oldsmobile in the sum of $1,034.66. 

The plaintiff's evidence tends to show that the defendant cut to 
his left before reaching the intersection of said roads and drove across 
a paved area in front of Barnes' Store and entered the dominant 
highway north of the intersection &t an angle of about 45 degrees 
and drove into the path af plaintiff's automobile. 

The defendant's evidence tends to show that  he stopped a t  a stop 
sign placed on the servient highway about 30 feet from the intersec- 
tion of the servient and dominant highwaye; that  he stopped again 
before turning left a t  the intersection and then proceeded northward- 
ly toward Wendell for about 90 feet on the dominant highway, when 
plaintiff approached him on the defendant's side of *he road and hit 
the right front of his car resulting in substantial damages to both 
vehicles. 

The jury returned a verdict in favor of ithe plaintiff for $1,480.00. 
Judgment w,as entered on the verdict, and the defendant appeals, as- 
signing error. 
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E. J. Wellons, Wood & Spence, Robert A. Spence for plaintif. 
Smith, Leach, Anderson & Dorsett for defendant. 

PER CURIAM. This was a case for the twelve. The evidence was 
in sharp conflict - in fa&, irreconcilably so. The jury accepted the 
plaint.ifflis version of how the collisiton occurred. We have carefully 
examined all the defendant's assignments of error and the exceptions 
on which they are based, and, in ,our opinion, they present no prejudi- 
oial error of sufficient magnitude to justify a new trial. Moreover, no 
new or novel question of law is involved in the appeal. 

I n  the trial below there is in law 
No error. 

Irv THE MATTER OF THE WILL OF HUBERT E. ROBERTS, DECEASED. 

(Filed 29 January, 1960.) 

1. Wills Q 7- 
A dispositive paper writing signed by tesbator and witnessed a t  his 

request and  in his presence by two witnesses, although they signed it 
on separate occasions. is sufficient to conetitute the i n s t r ~ m e n ~ t  a n  at- 
tested will, i t  not being required that  t h e  witnesses sign in t~he presence 
of each other. 

2. Wills Q 8- 
An instmxnent in the handwriting of testator. d i d o s i n g  diepositive 

intent, and found after his death in his safe, 16 eufflcient to constitute 
,the instrument a holographic will, and  the presence of a printed letter- 
head a t  the top of the page is immaterial. 

8. Wills gg 6, 8- 
While the provisions of the s tatute  iu regard to the execution of a 

will a r e  mandatory and not directory and must be strictly complied 
with, the statutory provisions must a t  the same time be masonably con- 
strued so a s  to effectuate the intent of the s tatute  slid not to defeat it. 

4. Wills $ 
The burden is upon propounder to establish by the greater weight of 

the evidence that the paper offered for prcrbate was executed in com- 
pliance with skatutory requirements. G.S. 31-3. 

5. Wills 88 6, 8- 
It is not required that  a will be on a singJe sheet of paper or  t h a t  the 

sheets constituting the instrument be physically attached, o r  that  the 
signature of the testator appear on each sheet, but  i t  ie sufadeat  if the 
evidence discloses that the separate sheets constitute but  a single instru- 
ment. In  a holographic mill sequence of the language is of less significance 



N. C.] FALL TERM, 1959. 709 

than in a n  attested will aince plroof of the handwriting of the testator 
and his signature establishes the dispositive provision8 a s  a will. 

6. Wills g % Evidence held sul3cient t o  warrant  peremptory instruc- 
tion as to validity of holographic will. 

Bvidence tending 'to show that  four sheets, bearing the same date, each 
sheet being in the handwriting of teslhbor, were found folded together, 
that  the folds of all  four sheets coincided, and  t h t  the four sheets con- 
sidered together disclosed a coherent and mmpkte testamentary dis- 
position of testator's estate, and t h a t  his signature appeared a t  the end, 
i8 held suflkient, notwithetanding that  a few words on one sheet, also 
in testator's handwriting, were in a dmerent ink, to  warrant a peremp- 
tory instruction by the court that  if i%e jury found by the greater weight 
of the evi&nce the facts to be a s  all  the evidence tended to show to 
answer the issue in  the affirmative, caveators having offered no evidence 
in  support of their contentions t o  the effect that  i t  was impossible to 
tell whether any sheets had been removed. 

7. Trial § 29- 
When all the evidence justiflss but a shg le  inference in  favor of the 

party having Che burden of proof, a n  imtruction to find t h e  issue in  the 
aftlrmative if the jury finds the evidence  to be  t rue will be upheld. The 
dktinction is noted between a directed verdict and a peremptory in- 
struction. 

HroorNs, J., took no part in the consideration or decision of this case. 

APPEAL by caveators from Farthing, J., March Term, 1959, of 
MADISON. 

The jury having answered the issue devisavit vel non in Bavor of 
the propounders, it was adjudged that the paper writing, and every 
part thereof, theretofore probated in common form and offered in 
evidence as Exhibit A, is the last will and testament of Hubert E. 
Roberts, deceased. 

Hubert E. Roberts died November 27, 1956, a t  the age of 61 or 
62. On November 30, 1956, Exhibit A was probated in common form 
and administratrices c. t. a. were appointed. 

Hubert E. Roberts had been married but left no lineal heirs. His 
wife had died in 1947. The only child, a son, had been killed in 
1945 while serving in the U. S. Air Force. 

The caveators are twelve collateral heirs, first and second cousine, 
of Hubert E. Roberts. One resided in Marshall, N. C., four resided 
in other sections of North Carolina; and the remaining seven re- 
sided either in Washington, D. C., or in Maryland. 

The propounders are Mrs. Vena C. Davis, Hahtie T. Teague and 
Julia R. Elam, as administratrices c. t .  a. and individually, and 
Lucille Roberts and Grace Conner, who filed a joint answer to the 
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caveat, and The Shiner's Hospital for Crippled Children, a conpra- 
tion, for which a separate anewer was filed. 

All interested persons were cited and made parties to the pro- 
ceedings. 

Exhibit A (the original was filed here for inspection) consists 
of four sheets, identified in the evidence as Sheets 1, 2, 3 and 4. 
The four sheets are the same size, 8%" by 11") the same kind of 
paper and bear this letterhead: "ROBERTS PHARMACY - Estab- 
lished 1882 - The Rexall Store - Phone 6 - Marshall, N. C." The 
writing on each of the four eheets is set forth below: 

"Sheet 1 
"7/14/5 

"La& will and testament. 
"I Hubert E. Roberts of Marshall Madison County, N. C. Being 
of sound mine and capable of executing a valad deed or contract 
do make, Publish and declare this to be my last will and testa- 
ment Hereby revoking all other wills or codicils herefore made 
by me. 
"I give to my best friend and helper Mrs. Vena Davis, $5000.00. 
The home on hill st. known as the Church house. The stock and 
fixtures of Roberts Pharmacy. Tlhe two pictures in Dining room, 
The girl in prison and the Driving of the cows. 
"I give to my cousin Mrs. Hillard Teague $5000.00. The two 
companion piotures in hall The Deers. 

"Sheet 2 
"7/14/51 

"I leave in care of Marshall Presbitiran church $5000.00 for 
the Interest to be used to keep the Roberts Cemetary mowed 
and in repair. This should, be done once weekly during sumer, for 
this trouble I give the Church 5% of the Interest. 
"I leave in care of the Shrine Hospital Greenville, S. C., for the 
period of 25 years, the rent from the Roberts Pharmacy building 
and the Dodson building on Main St. This to be collected by 
them and the building to be kept in repair and fimt cl'ass condi- 
tion and not to be rented to Jews. A waled letter will be left 
with this will to be opened in 25 yrs. 

"Sheet 3 
"7/14/51 

"I give to Lucille Roberts: The lot on Roberts Road,. The Rec- 
tor house to Hill St. Also picture head in bed room upstairs. 
"I give to Julia Ruberts Elam $5000.00 and one cluster diamond 
ring. 
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"Mrs. 0. C. Rector. One pioture the 3 home Heads, one Diamond 
ring, vase in Hall. 
"Mrs. J. H. Sprinkle, One diamond Ring, one chair with arms 
made by my Grandfather, The Long Pitcher in dining room. 

"Sheet 4 
"My home on the hill will go t o  Mrs. Bob Davis as long as she 
will keep Frank Fowler's room as is today and all the ruddunts 
of my estate to her Mrs. Bob Davia. 
"I leave Miss Grace Connor $1000.00 

" (s) H. E. Roberts 
7/14/51 

"Witness 
(s) Claude Sawyer 
(s) E1oie.e Ball" 

The aaveat alleged (a)  undue influence by Mrs. Vena C. Davis, 
and (b) mental incapaci'ty, but no evidence was offered to suppsrt 
these allegations. The caveat alleged further: "(c) That said pur- 
ported will is not signed in the handwritting of the deceased. That  
said several pages of said will were not written prior to the affixing 
of the signature. That said purported will had been opened by others 
than the deceased and tampered with and altered." 

"Mrs. Vena C. Davis" and "Mrs. Bob Davis" are one and the 
same person. 

The caveators offered no evidence. When the propounders had 
offered their evidence, the caveators rested and moved for a direoted 
verdict. Their motion was denied. Tlhe court submitted ithe issue 
devkavi t  vel non to  the jury under this (peremptory) instruction: 
" . . . if you are satisfied from the evidence that  you have heard, 
that the evidence is true, and find the facts to be as the evidence 
tends t o  show in this cme, you will answer the issue submitted to 
you YES. If you fail to  so find, you will anlswer the issue NO." 

Propounders' evidence will be set forth in the opinion. 
On appeal from said judgment, the caveators assign as error (1) the 

denial of their motion for a directed verdict and (2) the court's said 
peremptory instruction to the jury. 

Uzzell & Dumont and A. E. Leake for caveators, appellants. 
J. Y .  Jordan, Jr., H .  Kenneth Lee and Robert P. Smith  for pro- 

pounder T h e  Shriner's Hospital for Crippled Children, appellee. 
Mashburn & Huff, b y  Joseph B. H u f f ,  and Clyde M.  Roberts for 

other propounders, appellees. 
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BOBBITT, J. Three witnesses testified that  d l  writing on the four 
sheets comprising Exhibit A, except the signatures of Claude Sawyer 
and Eloise Ball on Sheet 4, was in the handwriting of Hubert E. 
Roberts, and a witness testified that  Exhibih A was found among 
the valuable papers and effects of Mr. Roberts in the inner compart- 
ment of his safe. 

Two witnesses testified that  the words "Will of H. E. Roberts," 
appearing on the envelope, Exhibit 3, referred to below, were in the 
handwriting of Hubert E. Roberts. This envelope wais not offered for 
probate. 

Claude Sawyer, aged 69, testified: He had known Mr. Roberts 
"about all of his life" and, in the period before his death, had seen 
him "most every day." In  response to Mr. Roberts' request, he "went 
back of the prescription counter." Mr. Roberts stated: "I want you 
to witness my will." Mr. Roberts "signed it, dated ilt, and handed 
me hils pen, and I signed i t  over here on the left." Mr. Sawyer identi- 
fied Mr. Roberts' signature and (his own signature on Sheet 4 of 
Exhilbit A. On cross-examination, Mr. Sawyer testified: He and Mr. 
Roberts were the only persons present. "There were several sheets 
. . . as many as three or four sheets." "He (Mr. Roberts) laid all 
of the sheets down together. That's the one (referring to  Sheet 4) 
I signed. He did not read his will to me." 

Mrs. Eloise Ball Riddle testified: She (then Eloise Ball) worked 
for Mr. Roberts from May, 1950, through October, 1951. She identi- 
fied her signature and the signature of Mr. Roberts on Sheet 4 of 
Exhibit A. On one occasion, while she was working in the drugstore, 
Mr. Roberts acknowledged before her his signature on Sheet 4 of 
Ebrhibit A. ". . . I could not say hhat I remember signing hi~s will, 
because I signed several papers for him and, wittnessed his signature, 
and he did not tell me I was witnessing his will." The incident took 
place "in the prescription room of the drugstore." No one was present 
other than she and Mr. Roberts. 

A witness testified that  Robert Davis, husband of Mrs. Vena C. 
Davis, was a first cousin of Hulbert E. Roberts; and that  Mrs. Gar- 
field Davis, the mother of Robert Davis, wm '"he only living aunt" 
of Hubert E. Roberts. 

If the four sheets constitute one complete and integrated docu- 
ment, the evidence was positive and uncontradicted, that  Exhibit A 
was executed in accordance with (statutory requirements as an at- 
tested will and as a holographic will. G.S., Vol 2A, Recompiled 1950, 
$ 31-3. 

Sheet 1 bears the date, "7/14/5," and each of Sheets 2, 3 and 
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4 bears the date, "7/14/51," in the handwriting of Hubert E. Roberts. 
Mrs. Riddle did not work for Mr. Roberts after October, 1951. 
While it d!oes not appear that Chapter 1098, Session Law8 of 1953, 
noK G.S. 31-1 et seq.. effects any statutory change relevant to the 
case sub judice, it is noted that Section 16 of said 1953 Act pro- 
vides: "This Act does not have the effect of rendering invalid any 
will executed or probated prior to July 1, 1953." 

The fact that Mr. Sawyer and Mrs. Riddle signed as witnesses 
on separate occasions is immaterial. Both signed as witnesses in the 
presence of Mr. Roberts. It is not required that  subscribing witness- 
es sign in the presence of each other. I n  re Will of Franks, 231 N.C. 
252, 255, 56 S.E. 2d 668, and cases cited. 

Caveators contend the evidence is not sufficient to support a find- 
ing that the four sheets constitute a single document executed by 
Hulbert E. Roberts as his last will and testament; but, if considered 
sufficient for submission to the jury, the evidence did not warrant 
the peremptory instruction. 

The only testimony rn to  the circumstances under whioh the four 
sheets comprising Exhibit A were found and the condition thereof 
when found is the testimony of Charles Mashburn. MT. Mashburn, 
an attorney at law and resident of Marshall, had been employed 
by Mrs. Vena C. Davis to represeut her in connwhion wit,h the Hubert, 
E. Roberts' estate. 

On direct examination, Mr. Mashburn testified, in eubstance, as 
follows: Mr. Roberts had, in his drugstore, "a large steeI safe." The 
outer door had a combination lock. An inner compahment was lock- 
ed by key. On or about November 29, 1956, two days after Mr. 
Roberts' death, Mr. Mashburn, in oompany with Mrs. Vena C. Davis 
and Mrs. Clyde Roberts, went to  the safe. The inner compartment 
wm locked. Mr. Mashburn obtained, the key, which was on Mr. 
Roberts' key ring, and opened the inner compartment. Mr. Mashburn 
found, "in the inner locked compartment of the safe," along with 
insurance policies, Series E. Bonds, keepsakes of Mr. Roberts' son, 
receipts, etc., the envelope, Exhibit B, bearing the words, "Will of 
H.  E. Roberts," which contained, "folded together," the four sheeh 
comprising Exhibit A. I n  the outer portion of the safe, there were 
"a large group of narcotics and various things a duggist would keep 
locked up." 

On cross-examination, Mr. Mashburn testified, in substance, as 
follow6 : 

He knew Mr. Roberts but was not his attorney. He had heard 
Mr. Roberts had, been sick and "in the hospital in Asheville eome- 



714 IN T H E  SUPREME COURT. [251 

time prior to his death." He did not know whether Mrs. Davis was 
in charge of the dore in Mr. Roberts' absence. H e  did not reoall 
whether the outer door of the safe was open or closed, locked or un- 
locked; and he was not sure whether Mre. Davis gave the key to 
him or whether i t  w w  in the store. The four sheets of paper, Ex- 
hibit A, "were in the same condititon when (he) found them that they 
are in now." They were not fmtened together, "( j )ust  folded to- 
gether." 

Additional testimony of Mr. Mashburn, on cross-examination, wais 
as follows: "I am not sure whether the envelope marked, EXHIBIT 
B is in the same condition ais when I found i t  in the safe. I am not 
positive as to whether or not the envelope had been opened. However, 
thie piece of Scotch tape was on there a t  the time. I don't recall 
whether or not the cross ink marks on bhe back were on there a t  the 
time. I don't recall whether i t  had been split open at the top. It 
is split open now. I would not know whether i t  had been previously 
opened prior t o  the Scotch tape being put on it. I could not tell from 
this whether or not the Scdoh tape is over the ink crowmarks. I 
don't believe the will was read a t  that  time in the drugstore. I be- 
lieve it was carried to Mr. Roberts' office or to the Clerk of Court's 
office. I believe that I took the will out of the safe and carried i t  
ta Mr. Roberts' office %efore the  Clerk cver got there. I don't re- 
call that  we notified the Clerk to  come to the drugstore. I don't re- 
call that  the Clerk did go to  the drugstore. I don't recall what the 
oondition of the envelope wm when the Clerk went to Mr. Roberts' 
office. . . . I believe that I first read the will in Clyde Roberts' office." 

In8pection of (original) Exhibit B discloses: It its a white stamped 
envelope, size 4%" by 9%"; and on the front, in the upper left 
corner, are the printed words: ('After 5 days, return to  ROBERTS 
PHARMACY, Box 2, MARSHALL, N. C." I n  the upper right cor- 
ner, part of the envelope itself, is three cents uncancelled United 
States ]postage. The words, "Will of H. E. Roberh," appear on the 
front. The flap is now firmly sealed to t,he back of the envelope. It 
appears that, apart from the glue or other adhesive on the flap, i t  
was sealed by Scotch tape, a portion of which remains, over the line 
where the edge of the flap contack the bauk of the envelope. Crossing 
said line, there are three "X" marks, in ink. While there is no evi- 
dence relating thereto, i t  may be inferred from the phyeical ap- 
pearance that  these "X" marks, parts of which are obscured, were 
made prior ;to the sealing of the envelope with Scotch tape. It ap- 
pears that  the top of the envelope, now open, was opened by cutting 
or tearing or both. 
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Iri BE WILL OF ROBEBTS. 

Inspection of (original) Exhibit A discloses: The four sheets are 
now faetened together by a staple in the upper left corner. Near 
this sbple, on each of the four sheets, there are several holes, osten- 
sibly made by stapling or attempted etapling. (Note: None of lthe 
evidence relates t o  these holes or m to when and under what circum- 
stances the four sheets were fastened by the staple now holding them 
together.) All handwriting on Sheets 1, 2 and 4, and abo the hand- 
writing on the front of the envelape, is in light blue ink. As to 
Sheet 3, the date, "7/14/51," the w o h  "I give to  Lucille Roberts," 
and the words, "I give to Julia Roberts," aye in light blue ink. All 
other handwriting on Sheet 3 is in darker blue ink. 

The right to dispose of property by will is statutory. Peace v.  
Edwards, 170 N.C. 64, 86 S.E. 807; I n  re Will of C'rawford, 246 N.C. 
322, 98 S.E. 2d 29. "The provisions of the statute are, of course, man- 
datory and not directory, and therefore there must be a ~ t r i c t  can-  
pliance with them before there can be a valid execution and probate 
of a holograph script as  a will; but this does not mean that  the 
construction of the statute should be so rigid and binding as to de- 
feat its clearly exprewed purpose. It must be construed and enforced 
strictly, but at the same time reaisonably." I n  re Will of Jenkins, 
157 N.C. 429, 435, 72 S.E. 1072; Alexander v. Johnston, 171 N.C. 
468, 88 S.E. 785. 

Upon the issue devisavit vel non, the burden of proof was on the 
propounders t o  establish, by the greater weight of the evidence, that 
$he paper writing offered for probate, Exhibit A, was executed in 
compliance with requirements of G.S. 31-3. I n  re Will of Morrow, 
234 N.C. 365, 67 S.E. 2d 279; I n  re Will of Chisman, 175 N.C. 420, 
95 S.E. 569; In re Will of Hedgepeth, 150 N.C. 245, 63 S.E. 1025. 

This Court, opinion by Allen, J., in I n  re Swaim's Will, 162 N.C. 
213, 78 S.E. 72, Ann. Cas. 1915A 1207, which involved ithe probate 
of two separate sheets as an attested will, quoted, with approval, 
from the opinion of Chief Justice Gibson in Wikofs Appeal, 15 
Pa. 281, 53 Am. Dec. 597, the following: "It is a rudimental pninci- 
ple that  a will may be made on distinct papers, as  was held in Earl 
of Essex's case, cited in Lee v. Libb, 1 Show. 69. It is sufficient that 
they are connected by their internal sense, by coherence or adapta- 
tion of parts." 

The general rules have been stated as followe: ''A will need not 
be written entirely on one sheet of paper, \but may be written on 
several separate sheets, even though there is confusion in the order 
of their arrangement, provided the sheets are m connected together 
that they may be identified aa parts of the same will. A valid will 
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may be written on several sheets of paper without attaching them 
where the principle of integration may be applied. While connection 
by the meaning and coherence of the subject matter is sufficient, rn 
phyeical connection by mechanioal, chemical, or other means is not 
required, although i t  is sufficient when made, in the absence of such 
physical connection, the papers must be identified as one will by 
their internal sense, by coherence, or adoption of the several parts. 
Where there is suffkient credible proof of the identity of disconnected 
sheets propounded as one will, neither *,he phyeical nor coherent rule 
of attachment is applicable." 94 C.J.S., Wills $ 162; 57 Am. Jur., 
Wills 8 224; Thompson on Wills, Third Edition, 8 105; Page on 
Wills, Lifetime Edition, 5 242; Annotation: "Validity of will written 
on disconnected sheets," 38 A.L.R. 2d 477, where many decisions, 
involving variant factual situations, are discussed. 

Where a will is written on two or more separate sheets, the statute, 
G.S. 31-3, does not require that  they be physically attached or that 
the signature of the testator appear on each sheet. It is sufficient 
if the isignature of $the testator appears in any part of the will. I n  
re Will of Williams, 234 N.C. 228, 66 S.E. 26 902, and cases cited. 
In Alexander v. Johnston, supra, the signature of the testatrix did 
not appear on the sheet containing sthe dispositive provisions but the 
wo&, "Julia W. Johnston Will," were on the ''lightly sealed" en- 
velope in whioh the sheet was found; and the sheet and envelope 
were established as the holographic will of Julia W. Johnston. 

In  I n  re Will of Lowrance, 199 N.C. 782,155 S.E. 876, a holographic 
will consisting of two sheets, folded together but not attaohed, was 
established. The two sheets were found in a sealed envelope on which 
appeared the words, "My Will," in the handwriting of the testatrix. 
This Court, rejecting caveators' principal contention, held that an 
otherwise valid holographic will was not invalidated because print- 
ed matter, in the nature of a letterhead, appeared on each of the 
two sheets. 

I n  ithe Swaim case, which involved an attested will, the basas upon 
which the bwo sheets were held !to constitute a single document were 
these: (1) The testimony of Mr. Gwaltney, the dzaftsman, "es- 
tablished the fact ithat the two isheets were written 'at the same t h e ,  
thlat both were read to fhe testator &s his will, and were present a t  the 
time of the execution . . ." (2) ". . . the papers themselves bear 
intrinsic evidence that, while separate, they were tacked t.ogether in 
the mind of the testator," i t  appearing that  the foumth page of the 
first sheet, "concludes in the middle of an item of the will and a 
description of a rtract of land, which is concluded on fhe first page 
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of the second sheet, and both sheets are in the handwriting of the 
same person." In the Louv-ance case, which involved a holographic 
will, there was no verbal sequence, that  is, "the finishing on one 
sheet of a sentence begun on another," 38 A.L.R. 2d 486, but both 
sheets were in the handwriting of the testatrix, folded together, and 
found in the sealed envelope. 

In  an attested will, the primary significance of such verbal sequence 
is that i t  tend~s to identify the unsigned sheets $as constituent parts of 
the testator's will. I n  a holographic will, suoh verbal sequence is of 
less significance; for, in such case, the relationship between the 
testator and the writing is established by the fact rthat each of the 
sheets is in the handwriting of the testator. Alexander v. Johnston, 
supra. Here, each of the four sheets comprising Exhibit A is identi- 
fied by Hubert E. Roberts in his own handiwriting. True, the four 
eheets are not connected by verbal sequences; but the provisions of 
each sheet do disclose unequivocally that  {such sheet was intended 
by the writer (Hubeh E. Roberts) to be a oonstituent part of his 
will. 

The intrinsic evidence that  the four sheets are constituent parts 
of a single document includes the following: (1) Each of the four 
sheeta bears the same date. (2) Each sheet, being in the handwriting 
of Hubert E. Roberts, is unmistakaibly identified. (3) The four sheets, 
when found, were folded together; and the originale indicate plainly 
that the creme marks, where folded, are idenkical on all four sheets. 
(4) The four sheets, considered together, disclose a coherent and 
complete testamentary disposition of his estate. 

It is idle t o  speculate as t o  why the writing on Sheet 3 ils partly 
in light blue ink and partly in darker blue ink. The significant fact 
is that all is in the handwriting of Hubert E. Roberts. Moreover, 
i t  is notewonthy thait the datte, "7/14/51," is in light blue ink, the 
same as on the other sheets and on the envelope. 

It is noted that  Mrs. Vena C. Davis was a principal and the resid- 
uary legatee (Sheets 1 and 4) under the terms of Exhibit A. It is fur- 
ther noted that  her interest as residuary legatee (Sheet 4) is not in- 
creased, but is substantimally impaired, by the dispositive provisions 
on Sheets 2 and 3. 

Even so, caveartors contend* that  "it is impossible to tell whether 
or not any sheets had 'been removed." I n  their brief, they refer to 
the holes now appearing in the upper left corner of eaoh sheet, osten- 
sibly made by staples (later removed) or by attempted stapling, as 
indicating that one or more sheets, once a constituent part of Exhibit 
A, had been removed. Absent evidence with reference thereto, we do 
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not think such inference may be reawnably drawn from the staple 
holes now appearing thereon. 

Caveatore contend i t  appears that the envelope, Exhibit B, had 
been opened before Mr. Mashbu~n found it. Conceding that the en- 
vel~pe,  Exhifbit B, had been opened before it was fomd by Mr. Mmh- 
burn (for there ia no evidence irt was then sealed), the question as 
60 who opened it, and under what circumstances is not answered by the 
evidence. Can it be reasonably inferred that Bome person other ;than 
the testator opened the envelope and withdrew therefrom another 
sheet that was a constituent part of Mr. Roberts' will? We think not. 

Bearing further on caveators' said contentions, Mr. Sawyer's testi- 
mony is to the effect that when he witnessed Mr. RobeAs' will &here 
were "as many as three or four sheets." This testimony, competent 
under In re Swaim's Will, supra, and admitted without objection, 
while i t  does not ~pecifically identify Sheets 1, 2 and 3, does dispel 
the idea that there were more than four sheets and that one or more 
had been removed. I n  shorlt, we do not think a reasonable inference 
may be drawn from the evidence that one or more sheets, other than 
the four sheets comprising Exhibit A, ever constituted constituent 
parts of Mr. Roberts' will. 

True, it would seem that Mr. Mmhburn might have taken more 
careful notice of what occwed on the occasion Exhibit A was found 
in the inner compartment of Mr. Roberts' safe. Thils is especially 
true in the light of hindsight. Even so, this is a proceeding in rem; 
and the solemn act of Hubert El. R o b e h  may not be nullified on 
the ground that Mr. Mashburn was unable to answer certain ques- 
tions as to what he might have observed. It may be conceded &hat 
the cross-examinakion of Mr. Mashburn bad a bearing upon the credi- 
bility of his testimony; but, under a peremptory instruotion, the credi- 
bility of the testimony is for determination by the jury. Nothing 
in the record indicatee that counsel for oaveators did not argue or 
have opportunity to present their arguments as to the credibility of 
the testimony prior to the court's submimion of the issue to the 
jury for its determination. 

"The rule is that where all the evidence bearing on an iwue points 
in the same direction and justifies as the single inference to be drawn 
therefrom an answer in favor of the party having the burden of proof, 
an instruction to find in support of such inference if the evidence is 
found to be true, will be upheld. This is a pemmptory instruction, as 
didinguished from a directed instruction." Peek v. Trust Co., 242 
N.C. 1, 11, 86 S.E. 2d 745, and cases cited. 

The only reasonable conclusion to be drawn from the facts as 
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shown by the testimony and by the documentary evidence is that  
the four sheets oomprising Exhibit A constitute the last will and testa- 
ment of Hubert E. Roberts. Hence, the peremptory instruction was 
appropriate. 

No error. 

HIGGINS, J., hook no part in the consideration or decision of thiis case. 

(Filed 29 Jauniary, 1960.) 

1. Automobflea 8 60- 
gince the owner-passenger ordinarily has bhe right to control and 

direct the operation of a vehicle, the negligence of the driver, operating 
the vehicle with the owner-passenger's p e d s s i o n  or  a t  his request, 
will be imputed to 6he ownmipassenger, nothing else appearing. This 
rule also applies if the owner-passenger is the wife of the  driver. 

a Husband and Wife 98 $3, 3- 
A husband is  not the agent of his wife merely because of the marital 

relationship and neither a husband nor wife is ordinarily responsible f m  
the torts of the other. G.S. 52-15. However, the negligence of the h u e  
)band in operating a vehicle may be imputed to the wife when she is 
(tihe owner thereof and a passenger therein, since such imputed negli- 
gence is not based strictly on the law of agency. 

8. Antumobfles 9 50- 
While the presumption that  a d r i ~ ~ e r  of a vehicle is the agent of the 

owner riding thenein a s  a passenger is a rebuttable presumption, the 
burden is upon the owner-passenger to show a baihmmt or other cir- 
cumetances under which the owmrwssenger  relinquishes the incidents 
of ownership and the right to control fihe opemtion of the vehicle. 

Evidence disclosing that the wife was t,he owner of a n  automobile and 
that  while it  was being driven by her husband to his m r k  she w a s  a 
passenger therein for the purpose of returning the car to their home 
so that she might use it  during Ohe day irf she so desired, is sufficient to 
warrant a n  instruction that as  .a matter of law the husband and wife 
were engaged in a joint venture and the negligence, if any, of the hus- 
band was to 'be imputed to the wife. 

6. Appeal and Error 8 4 2 -  
An instruction which presents a n  incorrect application of the law 

must be held for prejudicial error even though the instruction is given 
in stating the contention of the parties. 
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6. Automobiles 17- 
The lateral hundaly  lines of a street intersecting another a t  a dead- 

end must be extended entirely acrcws the street interseoted lm determine 
the area of the intersection. 

5. Automobiles g 8, 17- Where vehicles approach intersection from 
opposite directions G.S. 230-184(a) applies to motorist turning left 
t o  enter intersecting street and G.S. 80-155(a) has no applicatioh. 

The evideme disclosed that defendants' vehicle entered a four-lane 
gtreet with the green or caution light from a dead-end street intersect- 
ing it from the east, turned into the inside northbound lane, traveled 
some fonty to seventy feet and attempted to enter a dead-end street 
Intemecting it from the west, that plaintiff, traveling south on the four- 
lane street was following two cars on the inside southbound lane as the 
traffic light on the four-lane highway was turning green, that pl8int.B 
turned into the outside southbound lane and strnck defendants' car 
when all but two feet of didendants' car had cleared cthe intersection. 
JTeZd: The evidence discloses that the two vehicles were traveling in 
opposite directions and meeting until defendants' vehicle turned left to 
enter the street intersecting the four-lane street from the w e ,  and it 
was incumbent upon defendants before making a left turn across the 
southbound lanes to give a plainly visible signal of intention to turn, 
G.S. 20-15Fi(b) and to ascertain that such movement could be made in 
safety, G.S. 20-154(a), without regard to  wihich wbicle entered the in- 
tersection first. G.S. 20-155(a) has no application and an instruction in 
regard to the law where two vehicles approached an intersection a t  about 
the same time must be held for prejudicial erran 

8. Automobile8 § 17- 
While the courts will not take judicial notice of a municipal ordinance, 

the rights of the parties a t  a street intersection a t  which traffic control 
signals are  maintained will be determined upon the basis that a motor- 
ist must give the lights their well recognized meaning and give that 
obedience Do them which a reasonably pmudent operator would give, not- 
withstanding that the ordinance is not introduced in evidence. 

9. Automobiles 88 8, 17- 
While a driver entering an intersection faced with a green light is 

not under duty 4x1 anticipate that the driver of a vehicle approaching 
from the opposite direction will turn left a c w  his path of t m v d  without 
giving a signal of his intention or that he will neglect to yield the right 
of way, the fact that he enters the interseetion with the green light 
does not relieve him of the legal duty to maintain a reawnable lookmt, 
keep his vehicle under praper control, and to drive his vehicle a t  a &peed 
which is reasonable and prudent under the circumsltancas. 

10. Automobiles 8 41g- 
Defendant's evidence on her counterclaim that she  pas riding w a 

p m n g e r  in a car turning left at an  intersection, that the driver of &e 
car gave a signal of his intention 60 turn left, and that the car 
struck by a car which was proceeding in the opposite dirmtion and en- 
b r e d  the intersection a t  a fast and excessive speed under the ci-m- 
shnces, is sufficient to overrule the motion to nonsuit the counterdim 



N. C.] FALL TERM, 1959. 721 

even though the negligence, if any, of )the driver of the car in which 
pkintm was riding is imputed bo plaintiff, and even though defendant 
entered the interseation with the green light. 

11. Negligence 8 28- 
Nonsuit on the ground of contributory negligence is groper only when 

the evidence establishes the facts necessary to show contributory negli- 
gence so clearly that no other oanclusion may reasonably be drawn 
theref porn. 

APPEAL by defendants from Phillips, J., March, 1959 Civil Term, 
of CABARRUS. 

Plaintiff alleges that  he was dlamaged in his person and property 
by reason of collision between his automobile and one driven by 
male defendant and owned by feme defendant and in which feme de- 
fendant was riding, defendants are huisband and wife, and collision 
proximately resulted, from a d s  of negligence of defendants in that 
defendants failed to  yield the right of way, failed to keep a reason- 
able lookout, drove recklessly and gave no signal of intention to 
make a left turn. 

Defendants denied ;the allegations of negligence and pleaded con- 
tributory negligence. Feme defendant set up counterclaim for per- 
sonal injury and property damage and alleged that  plfaintiff was 
guilty of actionable negligence in failing to yield the right of way, 
turning from straight line without ascertaining the movement could 
be made in safety, violating speed regulations, driving recklessly, 
failing to keep reasonable lookout and exercise proper control. 

The collision occurred about 7:20 A. M, on 3 December 1957 a t  
an intersection of streets in the City of Charlotte. Tryon Street 
rune north and muth. It has four lanes, two for southbound traffic 
and two for northbound. The Southern Railway over-pass two-track 
bridge crosses Tryon Street obliquely - the bridge runs northeast 
and southwest. Immediately south of the bridge Sixteenth, a two- 
lane street, intersects Tryon a t  right angles from the east. This 
is a "T" intersection - Sixteenth does not cross Tryon. Immediately 
north of the bridge, Tryon is intersected from the west by Duls 
Lane, a two-lane street. Duls "dead ends" a t  Tryon and does not 
cross it. Duls enters Tryon Elit an angle from the northwest. Tryon 
is 40 feet wide. It is estimated that, the distance from the entrance 
of Duls .to the entrance of Sixteenth is from 47 to 70 feet. Traffic 
on Dulls and Sixteenth is controlled a t  the entrances to Tryon by 
electric traffic lights. At the inhersection with Sixteenth the traffic 
in the two northbound lanes on Tryon is controlled [by lights. Like- 
wise at the Duls intersection the itraffic in the two southbound lanes 
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are controlled by lights. All the lights !above referred to are synchron- 
ized so that  when lights are green facing traffic proceeding into Tryon 
from Duls and Sixteenth, the lights facing traffic on Tryon are red 
in both directions, and vise versa. For one traveling southwardly on 
Tryon the street is definitely downgrade for the la& 150 feet before 
reaching the Duls intersection. 

Neither pady pleaded or offered evidence of the city ordinance 
of Charlotte relative to traffic lights a t  intersections. The maximum 
speed limit in the vicinity of the collision was 35 miles per hour. 

Plaintiff's evidence is briefly summarized as follows: 
The weather was clear but Tryon Street wrts wet because the "street 

washer had been along." Plaintiff was traveling south in his auto- 
mobile on Tryon in the inside lane toward the Duls interseotion. 
There were two cans ahead of him. As he started down the hill the 
traffic light was red. When he wm about 150 feet from the intersec- 
tion the light changed to green. He gave a turn signal, entered the 
outside lane and approached, the intersection a t  20 to  25 miles per 
hour. As he reached the corner of Duls Street defendanB1 automobile 
was in the inside lane of Tryon headed north and, without any signal, 
defendant suddenly burned to  the left, accelerated and attempted to 
enter Duls across plaintiff's line of travel. Plaintiff "locked" his 
brakes and turned right in an attempt to avoid collision but un- 
avoidably struck defendants' automobile. Plaintiff's automobile was 
damaged and he received personal injuries. Male defendant was 
driving and feme defendant wsls riding in the car. Title to the oar 
was registered in the name of feme defendant. Defendants are hus- 
band and wife. Defendants had entered Tryon from Sixteenth on 
"caution" light, made a sweeping turn to  right, then a sweeping turn 
to left and the collision occurred. 

Defendants' evidence shows in substance: Defendants entered, Try- 
on from Sixteenth on the green light, proceeded to the inside lane on 
Tryon, turned to the right, then gave mechanical turn signal indi- 
cating a left turn into Duls. At this time there were three cars ap- 
proaching from the north in the ingide lane, the front car was about 
125 feet from the Duls intersection. These cars were slowing for the 
light. After defendants had proceeded t,wo car lengths, they turned 
left to enter Duls. At this time the nearest southbound car in the 
outside lane was 300 feet away. After defendants had made the lefh 
turn toward Duls they heard tires squeal and saw plaintiff pull from 
behind the second car in the inside lane land approaoh defendants a t  
a high rate of speed from the outside lane. The two remaining cars in 
the inside lane stopped. Defendants' automobile was  truck by plain- 
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tiff's car after all of defendantd automobile had gotten into Duls 
Street except about 2 feet of the rear end. Defendants' epeed was 
from 10 to  15 miles per hour. Feme defendant's automobile was 
damaged and she suffered seriom pemnal  injuries. 

At the close of all the evidence the court allowed motion for in- 
valuntary nollrsuit of feme defendant's countercl'aim. 

The jury 'answered the issues of negligence and contributory negli- 
gence in favor of plaintiff and awarded him damages. 

From judgment in accordance with the verdict defendants appeal- 
ed and -signed errors. 

E. Johnston Irvin and John Hugh Williams for plaintiff. 
Ray Rankin and Carswell & Justice for defendants. 

MOORE, J. Appelllants aissign as error the peremptory instruction 
contained in the following portion of the judge's charge: "It being 
admitted ithat the defendant, Bessie C. Hood, was the owner and an 
occupant of the automobile a t  the time and place in question and 
that i t  was being driven a t  the time by her hmband with her con- 
sent for the common benefit and purpose of both, the Court instructs 
you that  this would mean a joint enterprise of the two defendants 
a t  the time and place in question. The Court further charges you, 
as the owner of the automobile in which she was riding, bhe defendant, 
Bassie C. Hood, h'ad equal right to direct and control its move- 
ments and conduct of her husband, the driver, in respect thereto, 
and was in law chargeable (with responsibility for the negligent oper- 
ation of the automobile. The control required is the legal right to 
control rather than actual physical control." 

Plaintiff alleges that  defendants were engaged in a "joint enterprise" 
and the automobile in which they were riding ww ('under the control 
and custody of both . . . (and) wa8 u8ed1 as .a family car." Defend- 
ants admit that  the car was owned 'by Bessie C.  Hood and was 
being driven by Roy M. Hood, both were riding in the vehicle a t  
the time of the accident and i t  "was used by both defendants as  a 
means of transportation." Roy M. Hood testified defendants are hue- 
band and wife and on the occahsion in question he was on (his way Ito 
work and his wife was along for the purpose of returning the car to 
their home. He also gave testimony that he furnished the money to 
purchase the automobile, i t  was registered in his wife's name, the wife 
was unemployed and the car is the only one they had. 

The owner-passenger of an autombile ordinarily has the right 
to control and direot its operation. So then, when he seeks to re- 
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cover from a third party damages resulting from a collision of the 
vehicle with some other automobile or abject, the negligence, if any, 
of the party who is operating the automobile with the owner-pamen- 
ger's permission or a t  his request is, nothing else appearing, imputed 
to the owner-passenger. Dosher v. Hunt, 243 N.C. 247, 251 90 S.E. 
2d 374; Harris v. Draper, 233 N.C. 221, 225, 63 8.E. 2d 209. If the 
owner-passenger is the wife of the operator the same rule applies. 
Harper v. Harper, 225 N.C. 260, 265-6, 34 S.E. 2d 185; Ross v. Bur- 
gan (Ohio 1955), 126 N.E. 2d 592; Schumann v. United States 
(EIDNY 1954), 122 I?. Supp. 107; Kline v. Barkett (Cal. 1945), 
158 P. 2d 51; Freeman I ) .  Scahill (N. H .  1954)) 32 A. 2d 817; Gris- 
wold v. Newman (N. Y .  1940), 21 N. Y. S. 2d 315; Guy v. Union St .  
Ry .  (Mass. 1935)) 193 N.E. 740. 

It is true that  the accident in the Harper case occurred in South 
Carolina and the law of that  jurisdiction applied. Even so, the au- 
thorities cited in support of the legal principles pronounced there- 
in on this point are North Carolina cases. Furthermore, i t  is cited 
with approval in Tew v. Runnels, 249 N.C. 1, 7, 105 S.E. 2d 108. 

The rationale of the Harper decision is that  ('the owner of an 
automobile has the right to control andi direct its operation . . . (and 
where) the owner possessed the right to control, that  he did not ex- 
ercise i t  is immaterial." 

A husband is not the agent of his wife merely because of the marital 
relationship and neither a husband or wife is ordinarily responsible 
for the torts of the other. G.S. 52-15. "Strictly speaking, the per- 
son operating with the permission or at the request of the owner- 
occupant is not an agent or employee of the owner, but the rela- 
tionship is suoh that  the law of agency is applied." Harper v.  Harper, 
supra; Litaker v. Bost, 247 N.C. 298, 101 S.E. 2d 31. 

Where i t  is admitted or proven that  the wife was owner-occupant of 
an automobile operated by her husband, a presumption arises that 
the husband was her agent in the operation, or rather the inference 
is permitted that  any negligence on his part in the operation of the 
automobile ils imputed to her. But such presumption or inference 
is not absolute and, irrebuttable. But it casts upon her, who is in 
powewion of the facts, the burden of showing a bailment, other dis- 
position or prevailing condition by which she relinquished, for the 
time being, the incidents of ownership and the right t o  control the 
manner and methods of its use. Harper v. Harper, supra; Sink v. 
Sechrest, 225 N.C. 232, 34 S.E. 2d 2; Gaffney v. Phelps, 207 N.C. 
553, 178 S.E. 231; Ross v. Burgan, supra; 

"The test is this: Did the owner, under the circumstances dis- 
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closed, have the legal right t o  control the manner in which the auto- 
mobile was being openated - was his relation to  the operation such 
that he would have been responsiible to a third party for the negli- 
gence of the driver?" Harper v .  Harper, supra; Restatement of Torts, 
sec. 491 (1938). 

Where the owner-occupant of an automobile c l a im to be a guest 
in the vehicle while driven by another and the evidence with re- 
spect t o  such contention is susceptible of conflioting interpretatim, 
i t  presents a question of fact for the jury. Harris v.  Draper, supra. 
"Where, {however, reasonable minds can reach but one conclusion from 
the uncontradicted facts, the question becomes one of law for $he 
court." 4 Cyc. of Automobile L. & P.; Blaahfield, sec. 2292, p. 326. 

I n  lthe instant case the facts are not in dispute. The husband 
purchased the automobile and registered the title in the name of 
the wife. It was freely used by both. Tlhe wife was the owner. It 
is presumed that  the husband intended the automobile aa a gift 
to  her. On the occasion in question there is nothing to indicate that  
the wife had relinquished control. It is itrue that  the husband was 
driving to  his work. But the wife accompanied him to  return the 
car to their home that she might, if she desired, have the use of i t  
during the day. It follows that  the purpose for which she accom- 
panied her husband was t o  maintain control and possession of the 
vehicle. The court was correct in instructing the jury as  a matter 
of law that the defendants were joint adventurers and the negligence, 
if any, of the husband was to be imputed to  the wife. 

Defendants contend the court erred in reading G.S. 20-155(a) 
to the jury and applying i t  to the factual situation in this case by 
instructing the jury as follows: "The plaintiff further insists and 
contends that  if you believe his testimony that  you should find that, 
he (defendant) violated another section of the statute, that  is, that 
his automobile and the defendan8t1s automobile were approaching the 
intersection about the same time and that  he failed t o  yield the right 
of way because he was on the left, the plaintiff on the right, and 
that in failing to yield the right of way when the automobiles were 
reaching the intersection at about the same time, that  this was a 
violation of the statute and if such violation on his part was one of 
the #proximate causes of the plaintiff's injuries and damages, then the 
plaintiff would !be entitled to have you answer the first issue Yes." 

We agree that  the challenged instruction is erroneous. An in- 
struction which presents an incorrect application of the law, even 
though given in stating the contentione of the parties, is error. 
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Lookabill v .  Regan, 245 N.C. 500, 502, 96 S.E. 2d 421. The i d m c -  
tion offends in two aspects. 

A careful reading of the instruction i s  related to the factual situa- 
tion involved clearly shows that the court assumed that the inter- 
section in which the collision occurred consisted only of th'at area 
included within the extensim of the lateral boundaries of Duls Lane 
to the center of Tryon Street. This m a  is only one-half of the 
intersection. The intersection embraces that aTea lying within the 
lateral boundaries of D u b  Lane extended to the east side of Tryon. 
An "intemection" ie defined as ('The area emb~aced within the pro- 
longation of the lateral c u ~ b  lines or, if none, the lateral bounda~y 
lines of two or more highways whioh join one another at an angle 
whether or not one such highway crosses the other." G.S. 20-38(1). 
All the testimony in the oaee, including that of plaintiff, shows 
that defendants were in the intemeotion first. The court could, not 
have made the challenged application of G.S. 20-155 (a) had a prop- 
er construction been placed upon the statute defining "intersection." 

Furthermore, G.S. 20-155(a) has no application to the factual 
situation here presented. A motorist proceeding fmm Sixteenth Street 
into Tryon may enter the Duls Lane intersection only from the 
south. Indeed, this is what defendants did. Defendants testified 
that they traveled westwardly from Sixteenth to the inside northbound 
lane of Tryon, turned right and proceeded northwardly about two car 
lengths and then turned left. Plaintiff testified that when he first 
saw defendants their vehiccle was in the inside lane of Tryon. The 
plaintiff said: "When I got right here, to the corner of Duls Street, 
I saw a 1954 Plymouth (defendants' car) coming up here going north 
towaxie Concord from Charlotte. At that time that car was on the in- 
side lane, rather than the outside lane next to the curb; and when I 
got to the corner of Duls this car turned and started into Duls 
Avenue." So plaintiff and defendants were going in apposite direc- 
tions and meeting, until defendants turned left. Where motorists 
are proceeding in opposite directions and meeting a t  an intersection 
controlled by automatic traffic lights, G.S. 20-155(a) has no appli- 
cation. A similar situation was presented in Fowler v. Atlantic CO., 
234 N.C. 542, 67 S.E. 2d 496 - vehicles meeting a t  an  intersec- 
tion cuntrolled by lighk. Tlhe Court said: ('This is not a oase 
where a vehicle approaching from a lside street has a favored p i -  
tion by virtue of having entered the intersection first. (Citations 
omitted). Here the vehicles were meeting at3 they appromhed the 
intersection. Hence, the applicable statutes are G.S. 20-155(b) and 
G.S. 20-154." In the instant oase, i t  was incumbent upon defend- 
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ants, M o r e  making a left turn across the southbound lanes, to give 
a plainly visible signal of intention to turn (G.S. 20-155(b)) and 
ascertain that  such movement could be made in safety (G.S. 20- 
154(a)) .  This, without regard to which vehicle entered the inter- 
section first. 

It is quite possible that  the erroneous application of G.5. 20- 
155(a) proceeded from a misinterpretation of ithe holding in Hud- 
son v. T r a d t  Co., 2.50 N.C. 435, 108 S.E. 2d 900. This cawe in- 
volved a divided highway. There was a grass plot 30 feet wide 
separating the eastbound and westbound lanes. Another highway 
crossed a t  right angles. The court treated the two crossings as 
separate interseotions. The vehicles involved approached and entered 
the intersection a t  right angles to each other. One of the Vehicles 
did not have a view of the controlling lights. The Court declared, 
with respect to this vehicle, that  the driver was "charged with the 
duty to yield the ~ i g h t  of way to  vehiclas moving in eastbound traf- 
fic . . . that  is, traffic approaching the intersection from his right 
a t  approximately the same time." (Emphasis ours). The controlling 
distinction between this case and the imtant case is that  in the 
former the duty relates to  one entering the interseotion, in the lat- 
ter the duty relates t o  one already in the intersection and intending 
to turn. The second paragraph of 20-38 (1) now reads in part: "Where 
a highway includes two roadways thirty (30) feet or more apart, 
then every crossing af each raadway of such divided highway by an 
intersecting highway ahiall be regarded as a separate intersection." 
Chapter 1087, Session Laws 1957. 

It is observed, that  neither party to  the action s u b  judice plead- 
ed or offered in evidence the city ordinance relating to traffic lights 
a t  street intersections. G.S. 20-158(c) is inapplicable to an inter- 
section controlled by traffic light located within a municipality. The 
Court will not take judicial notice of a municipal ordinance. Even 
so, where the evidence discloses that there are automatic traffic lights 
a t  a street intersection within a municipality, when the ordinance 
establishing them has not been pleaded or proved, "the rights of 
the parties will be determined upon the bads that  motorists mu& 
give the lights their well recognized meaning and, give that obedience 
to them which a reasonably prudent operator would give." Hudson 
v. Transit Co., supra; Wilson v. Kennedy, 248 N.C. 74, 79-80, 102 
S.E. 2d 459; Funeral Service v .  Coach Lines, 248 N.C. 146, 151, 
102 S.E. 2d 816; Williams v. Funeral Home, 248 N.C. 524, 528, 103 
S.E. 2d 714. 

After the jury had deliberated for some time they returned to 
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the courtroom and the foreman asked the judge hhe following ques- 
tion: "We would like to know if 'anyone has a right to  go ahead on 
a green light, when the road is obstructed or when hhere is a car go- 
ing in front of him; does he have a right to keep going when the 
light, turns green?" 

Defendants assign as error the court's insbruction in response to 
the question, as follows: "When the light is green in the direction 
which they are traveling they have a right to proceed in that direction 
and they have a right to assume that anyone +hat is going to en- 
ter an intersection will let them proceed into the intersection wihh- 
out crossing in front of them. In  other words, no one is oharged 
with the duty of anticipating negligence on the part of anyone else." 

We agree that the court commiZited error in so responding. The 
fault in the instruction lies in its inadequacy. It is correct as far 
as it, goes. It gives only the #portion of the applicable rule favor- 
able ito plaintiff. It is true that the operator of a motor vehicle is 
under no duty to anticipate negligence on tihe part of others in the 
absence of anything whitch should give notice to the contrary; the 
law does not impose upon a driver facing a green light the duhy 
to anticipate that  one proceeding in the opposite direction and in- 
tending to make a left turn across his path of travel will negligenhly 
fail to give a signal of this intention or neglect to yield the right 
of way. But the fact that he may have a green light facing him, 
as he approaches and enters an intersection where baffic is wn- 
trolled by automatic tnaffic lights, does not relieve him of the legal duty 
.to mainhain a reasonable lookout, keep his vehicle under proper 
conkrol and to drive his vehicle a t  a speed which is reasonable and 
prudent under the circumstances. Funeral Service v. Coach Lines, 
supra; Wilson v. Kennedy, supra; Hyder v. Battery Co., 242 N.C. 
553, 557, 89 S.E. 2d 124; C m  v. Freight Lines, 236 N.C. 72, 78, 72 
S.E. 2d 25. 

Feme defendant asserts that the court erred in granting plain- 
tiff's motion for nonsuit of her counterclaim. The position is well 
taken. If the jury should believe defendants' evidence, hearinbefore 
summarized, and reject plaintiff's showing, they would be justified in 
returning a verdict in favor of the feme defendant awarding her 
damages. The evidence in the case is in direct conflict. Nonsuit 
on the ground &st a party is guilty of contributory negligence aa, a 
matter of law will be granted only when the evidence of such party 
establishes the faots necessary to show contributory negligence so 
clearly that no other conclusion may reasonably be drawn therefrom. 
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Keener v.  Beal, 246 N.C. 247, 252, 98 S.E. 2d 19, and cases there 
cited. 

The ruling of the trial court on the motion for nonsuit of defend- 
ant's counterclaim is reversed, and a new trial is ordered. 

New trial. 

T. P. WARREPI' V. EDWARD R. WHITE, JR 

(Filed 29 Jaurcary, 1960.) 

1. Frauds, Statute of 9 5- 
Where a n  incorporator and owner of almost all  of the capital stock 

of a canporation, in hiring a new manager after the company was in  
serious financial difficulties and the original capital lost, promises tha t  
he  would personally pay to the manager any muus the manager advanced 
in the company's behalf, the promise is a n  original promise not w i n g  
within the purview of the statute of fmuds, G,S. 22-1, since the promisor 
has a personal, immediate and pecuniary interest in the matter as dis- 
tinguished from a n  indirect benefit which would accrue to him by virtue 
of his position a s  stockholder, officer o r  director of the corporation. 

2. Same-- 
Where there is no confliot in  the evidence a s  to  the situation of the 

parties and that  defendant promised to pay p l a i n m  for  any sums ad- 
vanced by plaintiff in behalf of defendant's cowra t ion ,  the main con- 
,troversy being whether such pnomise was conditional o r  unconditional, 
the court may submit the  case to the  jury upon instructions to a m e r  
the issue of whether defendant promised to pay plaintiff any sum6 eo 
advanced in the negative if the jury were not mkisfied from the greater 
weight of the evidence that  the promise was unconditional and that  d e  
fendant made the promise, and the refusal to subm.it a n  issue tendered 
as to whether the promise mas a n  original promise will riot be held for 
error. 

APPEAL by defendant from Olive, J., April 20 Term, 1959, of 
FORSYTH. 

Civil action to recover $4,693.13, allegedly advanced  by plaintiff 
to  Winston-Salem Motors, Inc., in reliance upon the oral promise 
and agreement of defendant, the co~poration's chief stockholder, "that 
he (defendant) would person~ally pay to plaintiff any sums plain- 
tiff advanced upon the company's behalf." Answering, defendant 
denied the alleged agreement. 

The corporation, organized in late August, 1957, entered the au- 
tomobile business under an Edsel dealership. Defendant, s phy- 
sician, was the principle investor in this venture and owned all capi- 
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tal 6twk except $2,000.00. He anticipated that the venture, in two 
or three years, would become a profitable investment. According 
to defendant, "the condition of the company was horrible," in October, 
1957, when defendant first contacted plaintiff. The Universal C. I. T. 
Conporation had given notice that i t  would repossess ithe cars in the 
company's possession and foreclose its "floor-plan" covering such 
cars, thus forcing the company out of business. 

Plaintiff had had some thirty years experience in the automobile 
business. Upon recommend~ation of a mutual friend, defendant sought, 
plaintiff's advice and offered him the position of general manager 
of the company. Defendant testified: "1 told him (plaintiff) . . . all 
the money that I had, originally placed in this corporation was al- 
ready lost." 

Plaintiff and defendant mallaged to stall the Universal C. I. T.  
Conporation a few days while they negotiated with the Waohovia Bank 
and Trulst Company. Upon assurances that additional capitrtl would 
be invested in the company, Wachovia agreed to finance the company's 
new cars under a floor plan arrangement. 

Pl~aintiff became general manager, acting in this capacity from 
October, 1957, to July, 1958. Then, or shortly thereafter, the company 
went out of business. Plaintiff received, as salary for his services 
as general manager, the sum of $100.00 per week. 

The Edsel did not receive public favor. There were few sales. 
The Wachovia financing plan did not cover used cars. The Federal 
Government attached the company's (bank account for failure to 
pay social security taxes. From March, 1958, the transactions in- 
volving "traded-in" used 'cars were handled through a bank account in 
plaintiff's name a t  the City National Bank. According to plaintiff, 
the agreement was (that the handling of these used cars was to be 
plaintiff's personal responsibility and project, for his own profit or 
loss. According to defendant, these transactions were to be for the 
account of the company. 

It appears that plaintiff, while serving as general manager, advanc- 
ed his own funds to or for the benefit of the wmpany in an amount 
(the exact amount being in dispute) in ex- of $4,693.13. The 
sum of $4,693.13 represents, according to plaintiff's contention, the 
aggregahe of six items for which he was not reimlbursed either by de- 
fendant or by the company. However, a t  the trial, plaintiff stipul'ated 
that the amount sued for in the complaint is subject to e credit 
of $710.00, to wit, company funds under his control, and asserted a 
claim for the balance, to wit, $3,983.13. 

The court submitted, over defendant's objection, and the jury 
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answered, these issues: "1. Did defendant contract and agree with 
plaintiff that  he would personlally pay the plaintiff any sums plain- 
tiff advanced to  Winston-Salem Motors, Inc., as alleged in the Com- 
plaint? Answer: Yes. 2. What amount, if any, is the plaintiff en- 
titled to recover of the defendant? Answer: $3,000.00." 

Judgment for plaintiff, in accordance with the verdict, was enter- 
ed. Defendant excepted and appealed, assigning errors. 

Eugene H.  Phillips for plaintiff, appellee. 
Clyde C. Randolph, Jr., for defendant, appellant. 

BOBBIT, J. Defendant's principal assignments of error, direoted 
to rulings on evidence, failure to nonsuit, submission of issues and 
portions of the charge, draw into focus this crucial question: Is  
recovery on the alleged om1 agreement barred by the statute of frauds? 

G.S. 22-1, in pertinent part, provides: "No action shall be brought 
. . . to charge any defendant upon a special promise to answer the 
debt, default or miscarriage of another person, unless the agreement 
upon which such action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the party charged 
therewith or some other person thereunto by him lawfully authorized." 
(Statute of Frauds and Perjuries, 1678, 29 Car. 11, c. 3, $ 4, Wig- 
more on Evidence, § 2454, note 6.) 

The following statement by Mr. Justice Clifford in Emerson v. 
Slater, 22 How. 28, 16 L. Ed. 360, was quoted with approval by this 
Court in Dale v. Lumber Co., 152 N.C. 651, 68 S.E. 134, and in Gar- 
ren v. Youngblood, 207 N.C. 86, 176 S.E. 252, 95 A.L.R. 1132, viz.: 
"But whenever the main purpose and object of the promisor is not to 
answer for another, but to subserve some pecuniary or business pur- 
pose of hi8 own, involving either a benefit to  himself, or damage to 
the other contracting party, his promise is not within the statute, 
although i t  may be in form a promise to pay the debt of another, 
and although the performance of it may incidentally hlave the effect 
of extinguishing that liability." (Our itali'm) 

Too, in the Dale and Garren cases, this Court quoted with %p- 
proval this summary (headnote in official U. S. report) of the rules 
underlying decision in the leading owe of Davis v. Patrick, 141 
U.S. 479, 12 S. Ct. 58, 35 L. Ed. 826, viz.:  "In determining whether 
an alleged promise is or is not a promise to answer for the debt of 
another, the following rules may be applied: (1) if the promisor is 
a stranger to the transaction, without interest in it, the obligations 
of the statute are to be ~tr ict ly upheld; (2) but if he has a per- 
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sond, immediate and pecuniary interest in a transaction in whioh 
a third party is the original obligor, the courts will give effect to ;the 
promise. The real character of a promise does not depend altogether 
upon form of expression, but largely upon the situation of the parties, 
and upon whether they understand i t  to be a collateral or direct 
promise." (Our italics) 

In  Garren v. Youngblood, supra, the plaintiff recovered on an 
oral agreement by defendant, an officer, director and stockholder of 
a bank, that he would be personally responsible for any loss plaintiff 
might sustain if her funds were permitted to remain on deposit with 
the bank. This agreement was held to be an  original promise upon 
sufIicient consideration and that  G.S. 22-1 did not apply. It is noted 
that the plaintiff, after the bank closed, had filed her claim against the 
bank and had received a dividend thereon. 

I n  Brown v. Benton, 209 N.C. 285, 183 S.E. 292, the defendants, 
the mlain stockholders of a corporation, agreed orally t o  be person- 
ally responsible for merchandise shipped to the corporation. Ac- 
cording to plaintiff, the understanding was that  plaintiff would ship 
and bill the lumber to B. L. Johnson Company "and they (defendants) 
would be personally responsible t o  me." It was held that  plaintiff 
had declared upon an original promise, not within G.S. 22-1. Plain- 
tiff's recovery was upheld. 

In  Farmers Federation, Inc., v. Morris, 223 N.C. 467, 27 S.E. 2d 
80, plaintiff sold merchandise to a corporation engaged in the res- 
taurant lbusiness upon the defendant's request that credit be extend- 
ed to the corporation and that he (defendant) would be responsi- 
ble for all bills so contracted. It was admitted that the defendant 
was the president and a stockholder in the coxporation. The de- 
fendlant, by answer and  by his testimony, denied that  he had made the 
alleged oral promise. Upon the plaintiff's appeal from a verdiclt in 
favor of the defendant, a new trial was awarded for error in excluding 
testimony proffered by plaintiff tending to show the extent of the 
defendant's interest in the corporation and its business. Plaintiff's 
said proffered testimony was held competent "to show that the de- 
fendant had a personal, immediate and pecuniary interest in the trans- 
action." 

Decisions in many jurisdictions are reviewed in Annotation, 35 
A.L.R. 2d 906, under the caption, "Statute of frauds: promise by 
stockholder, officer, or director to pay debt of corporation." Two 
quotations point out the distinction recognized in our decisions, viz.: 

"As applied to promises by stockholders, officers, or direatom, to 
pay a debt of the corporation, it may be said that the promise is 
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original where the promisor's primary object was to secure some 
direct and personal benefit from the performance by the promisee of 
his contraot with the corporation, or from the latter's refraining from 
exercising against the corporation some right existing in him by 
virtue of the contract. The benefit to the promisor is to be distin- 
guished from the indirect benefit which would accrue to him merely 
by virtue of his position as a stockholder, officer, or director. If the 
benefit accruing is direct and personal, then the promise is original 
within the rule above discussed, and the validity thereof is not af- 
feoted by the statute of frauds." 35 A.L.R. 2d 910. As supporting 
this statement, these North Carolina decisions are cited: Satter- 
field v. Kindley, 144 N.C. 455, 57 S.E. 145, 15 L.R.A. (N.S.) 399, 12 
Ann. Cas. 1098; Beck v .  Halliwe21, 202 N.C. 846, 163 S.E. 747; Brown 
v. Benton, supra; Farmers Federation, Inc., v.  Morris, supra. Gen- 
nett v. Lyerly, 207 N.C. 201, 176 S.E. 275, discussed below, is cited 
as '(recognizing rule." 

"Where an oral promise by a stockholder, officer, or director of 
a corporation is collateral in form and effect, land the consideration 
wlas not intended to secure or promote some personal object or ad- 
vantage of the promisor-as distinguished from the benefit accruing 
to a person from the mere fact of his being a stockholder, officer, 
or director-, the promise is collsiteral and within the statute of 
frauds." 35 A.L.R. 2d 914. .4s supporting this statement Gennett 
v.  Lyerly, supra, is cited. Satterfield v. Kindley, supra, is cited as 
"recognizing rule." 

Defendant relies largely on Gennett v. Lyerly, supra, and on Myers 
v .  Allsbrook, 229 N.C. 786, 51 S.E. 2d 629. 

In Gennett u. Lyerly, supra, the defendant, E. Lyerly, who was 
otherwise engaged in the hosiery business, was the president, treas- 
urer and the owner of a large amount of stock in 6he Yeager Manu- 
facturing Company, of which his brother, Walker Lyerly, was sec- 
retary and general manager. Yeager Manufacturing Company was 
engaged in the manufacture of furniture; and, on certain orders to 
plaintiff for lumber, notations made by Walker Lyerly were to the 
effect that payment was guaranteed by lLE. Lyerly." There was no 
evidence that E. Lyerly had guaranteed payment, orally or otherwise, 
or had authorized Walker Lyerly to obligate him for suoh payment. 
The language upon which the present defendant relies is part of a 
discussion to the effect that, if an oral promise had been made by 
defendant, such oral promise mould be wi6hin G.S. 22-1 because the 
evidence in that case did not disclose that  E. Lyerly had "a personal, 
immediate, and pecuniary benefit in the transaction." While the de- 
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cision in Gennett v. Lyerly, supra, is fully supported on other grounds 
set forth in the opinion, it is noted that the opinion cites in support 
of the statement upon which the present defendant relies the original 
decision in Peele v. Powell, 156 N.C. 553, 73 S.E. 234, apparently over- 
looking the fact that this decision was reversed on rahearing in 
Peele v. Powell, 161 N.C. 50, 76 S.E. 698. 

Myers v. Allsbrook, supra, involved an entirely different factual 
situation. There the plaintiff sued on defendant's alleged oral promise 
to pay his brother's pre-existing debt. Moreover, there was neither 
allegation nor evidence that the alleged oral promise was made for 
the defendant's benefit or that  he had any personal, immediate or 
pecuniary interest in the transaction. 

WALKER, J . ,  in Whitehurst v .  Padgett, 157 K.C. 424, 73 S.E. 240, 
citing Peele v. Powell, supra, said: ". . . a promise is not wihhin 
the statute of frauds, if i t  is based u'pon a consideration and is an 
original one, and . . . i t  is original if made a t  the time or before 
the debt is created, and the credit is given solely to the promisor 
or to both promisors, as principals; . . ." The decision in the White- 
hurst case is succinctly and accurately stated in the third headnote, 
viz.: "When a tenant of a farm has applied to a merchant t o  furn- 
ish him with fertilizers for making the crop on the leased premises, 
saying that the landlord would pay for them, the assertion of the 
tenant will not of itself render the landlord liable; but if the latter, 
when cailed upon by the merchant a t  the time of the transaction, 
says, 'All right, go ahead and furnish (hhe lessee) and I will see 
that you get the money,' his wor& may amount to la binding and 
sufficient promise under the statute of fnauds, as he had a direct 
and pecuniary interest in the making of the crop as the landlord 
of the first promisor." In accord: Dozier v. Wood, 208 N.C. 414, 
181 S.E. 336. 

It is unnecessary to consider in detail the evidence as t o  what was 
said by defendant preceding the advancement by plaintiff of his 
own funds in payment of the six iterm aggregating $4,693.13. The 
evidence is uncontradicted that  bhese amounts were advanced t o  dis- 
oharge obligations of the corporation and that the corporation had 
no funds for the payment thereof. Suffice to say, the evidence was 
amply sufficient to support the jury's finding thlat defendmant con- 
tracted and agreed with plaintiff "that he (defendant) would per- 
sonally pay bhe plainhiff any sums plaintiff advanced t o  Winston- 
Salem Motors, Inc., as alleged in the Complaint." 

Defendant testified that  he advanced in excess of $23,000.00 to 
the corporation during the period plaintiff was general manager. 
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It is noted that the evidence does not disclose the name of any other 
stockholder or indicate that  guch other stockholder advanced addi- 
tional funds or otherwise participated in the corporation's affairs. 
Defendant's testimony is explicit that, for the time being, he had 
advanced all the money he had or could borrow, but anticipated that 
he would thereafter receive additional funds from his professional 
earnings. (Note: According to pl~ainkiff, defendant gave assurance 
that he would also obtain funds from an anticipated sale of his Myrtle 
Beaoh praperty.) In  these circumstances, the advancements by plain- 
tiff were made. There can be no doubt but that  defendant was per- 
sonally, direotly and pecuniarily interested in the continuance in 
business of the corporation and would be the principal beneficiary if 
this were accomplished and the principal loser if i t  were forced out 
of business. 

Under these circuIllstances, we are of opinion, and so hold, that 
G.S. 22-1 is not a bar to plainhiff's recovery on the alleged oral agree- 
ment. 

Even so, defend'ant asserts that the court, in lieu of the first issue 
submitted, should have submitted an issue tendered /by him, to wit: 
('Did the defendant make an original promise to plaintiff ta repay 
loans made by plaintiff t o  Winston-Salem Motors, Inc.?" Suffice 
to say, the jury's answer to the first issue submitted established 
that defendant did nmke such original promise as alleged in the 
complaint. In  this connection, see Garren v .  Youngblood, supra, and 
Taylor v. Lee, 187 N.C. 393, 121 S.E. 669. 

Defendant quotes this statement from 20 A.L.R. 2d 248: "Where 
the language used, together with the surrounding facts and ciwum- 
stances, makes i t  doubtful whether the parties intended by the prom- 
ise to create an original abligation or a collateral one to  answer 
for the debt or default of another, the question is one of faot to be 
determined by the jury, or other trier of facts." As indicated, the 
rule embodied in the quoted statement is applioable when the par- 
tioular expressions relied upon as constihuting the alleged oral prorn- 
ise are of such doubtful meaning that  diverse inferences may be drawn 
as to what the parties mutually understood. 49 Am. Jur., Statute of 
Frauds 8 63. It has no application to .the present faotual situation. 

The only inference that may (be drawn from the evidence is that 
both plaintiff and defendant knew the company was in "desperate 
financial condition" when plaintiff made the advancements. Indeed, 
under the evidence, i t  would be fanciful to suggest that  the advance- 
ments were made by plaintiff in reliance on the credit(?) of the cor- 
poration. 
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Defendant testified: ". . . there is no question but what he paid 
out these sums that have been Itestified. There was personal prom- 
ise on my part, as distinguished from the corporation, that  he would 
be paid only if these conditions were met." Asked whether he told 
plaintiff thrut he (defendant) "did make a goad income and would 
see ;that he was paid anykhing that he did advance to the company," 
defendant answered: "Yes, I said that-yes, I did meet him. Yes, I 
said I had a good income. The amount was not $35,000.00. The word- 
ing was such that  I would--.that Mr. Warren would lose no money." 
Again: "I did testify a moment ago that ik was my intention to pay 
Mr. Warren upon [proper certification that certain sums were due, 
providing that things were done in a certain and specialized manner, 
and that when Mr. Warren left the company and certain khings were 
discovered after he left, and we were unable to close the books, and 
we were unable to give an accounting, this contract was null and 
void." 

It is noted that defendant, in his answer, simply denied he had 
entered into the oral contract alleged by plaintiff. He  made no al- 
legations to the effect that he had agreed personally to repay plain- 
tiff but, only on certain conditions. Defendant's evidence, as indioat- 
ed, takes a different turn. The substance of his testimony is that 
he made the oral promise but is not liable because plaintiff failed 
to  comply with certain conditions. These conditions are rather vague- 
ly defined in defendant's testimony. The punport of his testimony 
is that plaintiff as general manager did not handle either the separate 
account for the resale of "traded-in" used cars and other transactions 
in the manner i t  was agreed he should do. Too, defendant's testimony 
questions the accuracy of plaintiff's accounting as t o  the handaing 
of the "traded-in" used oars and the accuracy of plaintiff's testimony 
as to amounts received by plaintiff from the conporation or for which 
the corporation should receive credit. As to  these metters, the evi- 
dence was in conflict. Indeed, under the evidence, i t  seems that the 
principal controversy on the first issue was not whether defendant 
made an original promise as alleged but whether such promise was 
made unconditionally or made subject to certain conditions. 

It is noted that  &he court, with reference to the first, issue, instruct- 
ed the jury as follows: ". . . if you are satisfied from the evidence 
and by its greater weight that there was an agreement entered into 
but that  i t  was on a condition or conditions, and not an unconditional 
promise to  pay, i t  would be your duty to answer this first issue 'No.' 
And, in any event, if you are not satisfied by the greater weight of the 
evidence that the plaintiff and defendant contracted and agreed that 
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the defendant would personally pay to plaintiff any sun= plaintiff 
advanced to Winston-Salem Motors, Incorporated, i t  would be your 
duty to answer this issue 'No.' " Under these circumstances, we find 
no error in the submission of the first issue or in the charge in relation 
thereto. 

Having discussed so fully defendant's principal assignments of 
error, we refrain froin particular discussion of defendant's assign- 
ments of error relating to the evidence and the court's instructions 
relevant to the second issue. Suffice to say, we have considered these 
assignments of error and none discloses error deemed sufficiently prej- 
udicial to warrant a new trial. 

No error. 

HIGGINS, J., took no part in the consideration or decision of this case. 

1s THE MATTEB OF THE WILL OF MARY T. PDNDERGRA'SS, DECEASED. 

(Filed 19 January, 1960.) 

1. Executors and  Administrators 8 31: Wills $ 1& 
I t  is the public policy of this Stafte that  wills should be probated, but 

this rule does not preclude the beneficiaries of a n  estate from agreeing 
among themselves to a disposition of the property different from that  
directed in the will, and they may enter into a consent judgment em- 
bodying their agreement even prior to the death of testator which will 
astop them from claiming under the will, such agreement not being cm- 
trary to public policy but being a family settlement favored by the law, 
which will be upheld when the rights of creditors a r e  not impaired ant1 
when fairly made by all the interested parties. 

2. Judgments  § 25- 
A consent judgment is a contract of the parties entered upon the 

records with the approval and sanction of a court of competent juris- 
diction, and a consent judgment is binding and may not be set aside 
without the consent of all  the parties thereto except for fraud or mis- 
take in a n  independeut action. 

8. Equity 8 1- 
Equity regards the substance and not the form, and is not bound by 

the names parties give their transactions. 

3. Executors and Administrators 5 31: Wills § 15- Consent judgment 
held i n  effect a family settlement precluding distribution of property 
under  terms of t h e  will. - 

In  a proceeding to set aside a deed from mother to son and a contract 
between them for the support and maintenance of the mother, a consent 
judgment was e n t e r 4  which stipulated that the deed and contract should 
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be set aside for mental incapacity, that any will of the mother should 
not be offered for probate, #that if any will executed by her should be 
offered for probate the judgment should be re8 judlcata as  to the mental 
incapacity of the mother, 'that no demand of accounting should be made 
against the son in possession of the land, etc. H e l d :  The coneent judg- 
ment constitutes a family settlement supported by sufficient considem- 
tion, and while a paper writing executed by the mother was properly 
offered fop probate, the consent judgment constdtutes an estoppel, and 
upon the death of the mother her property must be divided equally 
among her children in accordance with the purport of the family agree- 
ment. 

4. Wflls g 46:-Executors and Administrators Q 31- 
A devisee or legatee may renounce his right under a will, and thus 

a beneficiary may enter into an agreement in writing with the remain- 
ing beneficiaries for the distribution of an estate in a manner different 
from that provided in the will. 

5. Executors and Administrators Q 81- 
Tbe mutual promises of the parties to a family settlement made for 

the sake of family harmony, the settlement of controversies and the 
avoidance of further litigation, constitutes sufacient consideration to 
support the agreement. 

6. Wills g 17 % - 
A11 matters perbaining tro the probate of a will in solemn form and 

 to the distribution of the decedent's eetate are matters for the probate 
court, and it is proper to plead in such proceedings a consent judgment 
constituting a family settlement. 

7. Insane Persons Q 3- 
Notwithstanding that an adjudication of incompetency raises only a 

rebuttable presumption of mental inmipacity and does m t  ordlinarily 
constitute re8 judicata of the matter, such adjudication, in proper in- 
stances, may operate as  an e s toml .  

8. Appeal and Error !j! 58- 
Where, upon the unmntroverted facts, 'appellant is not entitled to the 

nelief sought by him, the judgment of the lower court reaching the cor- 
rect result will not be dlstunbed for mere technicalities of procedure. 

PARKER ASII Hroorss, J .J . ,  took no part in the consideration or decision of 
this case. 

APPEAL by propounders from Nimocks, E. J., March, 1959 Civil 
Term, of WARREX. 

A paper writing, dated 28 May 1948, purporting to ;be the last 
will and testament of Mary T. Pendergrass was probated in com- 
mon form in Warren County on 20 May 1957. It purports to make 
bequests of $1.00 each to tcgtatrix's daughters, Addie Hicks, Bessie 
Robertson, Sallie Elmore and Minnie Peoples, and testatrix's sons, 
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E. J. Pendergrass and W. H. Pendergraas, and a bequest of $1000.00 
to her daughter, Mary Kitrell, and to will the residue of testatrix's 
estate to her daughter-in-law, Sally Read Pendergrass, wife of W. H. 
Pendergrass. 

The five daughters and two sons named in the paper writing were 
all of the children of Mary T. Pendergrass. 

On 29 August 1957 all of the children, except W. H. Pendergrass 
and Addie Hicks, filed caveat. Addie Hicks had died and her sons, 
W. T. Hicks and Hugh D. Hicks, joined in the caveat. W. H. Pender- 
grass and wife, Sallie Read Pendergrass, are propounders. The estate 
consists of land and money. 

The caveat alleges that testatrix had insufficient mental capacity 
to make a will, the execution of the paper wrihing was procured 
by undue influence and duress, and W. H. Pendergrass and wife, 
Sally Read Pendergrass, propounders, are estopped, to attempt to pro- 
bate the will in solemn form and to  deny the incompetency of testa- 
6rix by reason of a consent judgment entered a t  the O h b e r  Term 
1948, Superior Court of Vance County (further reference to this judg- 
ment hereinafter). 

At the trial of oaveat proceedings propounders offered the testi- 
mony of the two witnesses to the purported will. This evidence tend- 
ed to show formal execution according to  statutory requiremenits. 

Caveators offered in evidence the summons, complaint, answer 
and j'udgment (referred to in caveat) in the action entitled "George 
W. Elmore and E. J. Pendergrass, next friends of Mary T. Pender- 
grass, vs. W. H. Pendergrass." This action had been instituted 
to  set aside a conveyance of land from Mary T. Pendergrass to 
W. H. Pendergrass and a contract between the same parties for 
support and maintenance of Mary T. Pendergrass by W. H. Pendler- 
grass, both instruments dated 23 January 1948. The complaint al- 
leged that  Mary T. Pendergrass lacked mental capacity to  execute 
a deed or make a contract. 

(The purported will was executed during the pendency of this 
action, 28 May 1948.) 

This action was tried a t  the Oottober 1948 term of Vance County, 
Judge R. Hunt Parker (now Justice Parker of this Court), presid- 
ing. The judgment recites findings of fact in substance as follows 
(numbering ours) : 

(1) Four physicians and eight lay witnesses testified that  Miary 
T. Pendergrass was mentally incompetent on 23 January 1948 to 
execute a deed or make a contract; W. H. Pendergrass testified in 
his own behalf. 
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(2) After the testimony was in the parties announced to the court 
that  they "had entered into an agreement for settlement of this 
controversy subject to the approval of the Court." 

(3) All parties requested that three issues be submitted to the 
jury and, by consent, be answered so thcat the verdict would declare: 
(a )  the mental inco~ripetency of Mary T. Pendergrass; (b) her mental 
incompetency was known to 11'. H. Pendergrass at  the time of the 
purported execution of the instruments in controversy; and (c) the 
considerat'ion for the conveyance was inadequate. The issues were 
accordingly submitted to and answered by the jury as  agreed. 

(4) The parties further agreed: The deed and contraot )be adjudged 
null and void; the clerk of the court appoint a guardian for Mary T. 
Pendergrass to administer her funds then on deposit with the clerk; 
all the children of Mary T. Pendergrass and their spouses - all be- 
ing of age - sign and consent to all the terms of this judgment and 
be bound thereby as fully as if parties to the action; all said parties, 
including Mary T. Pendergrass, be forever barred and estopped, from 
suing for or otherwise demanding an accounting of W. H. Pender- 
grass and E. J. Pendergrass with respect to any and all transactions 
they had had with Mary T .  Pendergrass, not the subject of the 
controversy in this action; W. H. Pendergrass not be repaid the 
cash consideration recited in the deed; i t  is "AGREED between 
the parties that Mary T. Pendergrass is an incompetent, and that 
any Will or Wills which she has made in the past shall not 
be offered for probate by any of the children or relatives of Mary 
T. Pendergrass, and that if any Will is offered for probate that  
the same may be caveated and that this judgment will be res ad- 
judicata of the mental incapacity of Mary T. Pendergrass to execute 
any purported Last Will and Testament"; no charge for rent be made 
against W. H. Pendergrass for 1948 and prior years; all the children 
be allowed to see and visit their mother wherever she may be living. 

(5) The "agreements herein contained are fair, reasonable, proper 
and just to Mary T. Pendergrass, incompetent." 

I t  was adjudged (paraphrased in part) :  
(a)  The agreements are ratified and confirmed "as fully as if 

reiterated herein"; the deed and contract are declared null and void; 
the clerk is ordered to appoint guardian for the incompetent. 

(b) The "agreement heretofore set out in the judgment be and 
the same are binding as fully as if reiterated on the parties to this 
action and upon the children of Mary T. Pendergrass consenting 
thereto as fully ns if they were parties to this action, and shall 
be res judicata as to them and shall operate as an estoppel in any 
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controversy that  may arise with reference to the matters heretofore 
set out in the settlement of this action." 

(c) "It is the purpose and intent of this judgmenk to settle all 
matters in controversy, or that might be in controversy, between 
the children of Mary T. Pendergrass, and to prevent any contro- 
versy between them in the future; and to effectulate fully that in- 
tent and purpose the children of Mrs. Mary T. Pendergrass, who 
are all over ithe age of twenty-one years, and their husbands and 
wives have signed by consent this judgment, and agree and con- 
sent to be bound forever by its terms, so that i t  shall forever bar 
and estop them from any possible controversy in the past or in the 
future in any proceeding or any aotion a t  law or suit in equity 
concerning all the matters and things consented to in this judg- 
ment; and they consent and agree that they shall {be as  fully bound 
by its terms as if they were paltties hereto, and agree that  this 
judgment shall operate to estop them as if they were parties hereto; 
the intent and purpose being to have a full and complete settlement 
of all things and matters covered in this judgment in order that  
now and hereafter there may be peace and harmony among the 
children of Mary T. Pendergrass; and as evidence of their full knowl- 
edge of the contents of this judgment and their consent thereto they 
have signed their names to this judgment in the presence of the 
Clerk of the Superior Court of Vance County." 

Judge Parker signed the judgment and following the words, "We 
consent," all attorneys of record and all the children of Mary T. 
Pendergrass and their spouses, including W. H. Pendergrass and Sally 
Read Pendergrass, signed their names to the judgment in the pres- 
ence of the clerk, who also signed as "witness." 

Upon the admission in evidence of the judgment roll in the case 
of "George W. Elmore and E. J. Pendergrass, next friends of Mary 
T. Pendergrass, vs. W. H. Pendergrass," Judge Nimocks submitted 
the issue of devisavit vel non and peremptorily instructed the jury 
to answer it "no." The jury responded in accordance with the in- 
struction. 

From judgment declaring the paper writing not to be the last 
will and testament of Mary T. Pendergrass, propounders appealed 
and assigned errors. 

Banzet & Banzet for propounders, appellants. 
A. A. Bunn,  Gholson & Gholson, John Kern; Jr., Wi l l iam W. Taylor, 

Jr., and Charles T. Johnson, Jr., for Caveators, appellees. 
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MOORE, J. Propounders insist a new trial should be granted and 
assign three reasons therefor: (1) That the court erred in admitting 
in evidence the consent judgment of 1948 and ruling, in effect, ithat 
propounders were estopped thereby to probate the will of Mary T. 
Pendergrass, for that "a contnact, cast in the form of a consent 
judgment, among children of a living mother to nullify her will is 
contrary to the public policy of the State" and void, and, if other- 
wise valid, is void as to Sally Read Pendergrass for want of con- 
sideration; (2) that there was error in the holding that propound- 
ers were concluded on lthe issue of mental capacity by the consent 
judgment, in that an adjudication of incompetency is only evidence 
of mental incapacity in another and different action; and (3) that 
in its charge to the jury the court erroneously directed a verdict 
in favor of caveators who had the burden of proof on the issue of 
mental capacity and undue influence. 

It is against the public policy of North Carolina to jraudu1entl;y 
suppress, withhold, conceal or destroy a will. The destruction or 
concealment of a will, for a fraudulent purpose, has by statute 
been made a misdemeanor. G.S. 14-77. If an executor fails b apply 
for probate of a will, any devisee, legatee or other interested party 
may make application after a limited itime. G.S. 31-13. Every 
clerk of the court has authority to compel the production of a will 
withheld or concealed. G.S. 31-15. ". . . (1)t is the policy of the 
law that wills should be probated, and that the rights of *he parties 
in cases of dispute should be openly arrived a t  according to the 
orderly process of law." Wells v. Odum, 207 N.C. 226, 228, 176 
S.E. 563. 

"It is a settled principle of law in this State that a consent judg- 
ment is ithe contract of the parties entered upon the records with 
the approval and sanction of a court of competent juridiction, and 
that such contracts cannot be nullified or set aside without the con- 
sent of 4he parties thereto, except for fraud or mistake, and that 
in order to vacate such judgment an independent action must be in- 
stituted." Spruill v. Nixon, 238 N.C. 523, 526, 78 S.E. 2d 323. If 
not against public policy, the consent judgment a d m i W  in evidence 
in ithe case a t  bar is a valid and subsisting contract and binding 
upon the propounders and caveators as well. 

It is our opirion, and we so hold, that the consent judgment was 
a family settlement. "Family settlements, . . . when fairly made, 
and when they do not prejudice the rights of creditors, are favorites 
of the law. . . . They are made in recogni'tion of facts and circum- 
stances known, often, only to those who have lived in the sacred 
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family circle, and which a just family pride would not expose to those 
who neither understand nor appreciate them. They proceed from a 
desire on the part of all who participake in them to adjust property 
rights, not upon strict legal priciples, however just, but upon such 
terms as will prevent possible family dissensions, and will tend to 
strengthen the ties of family affeotion. The law ought to, and does 
respect such sethlements; i t  does not require that they shall be made 
in accord with strict rules of law; nor will they be set aside because 
of objections based upon mere technicalities." Tise v. Hicks, 191 
N.C. 609, 613, 132 S.E. 560. Our Superior Courts will exercise their 
equity jurisdiction to a 5 m  and approve family agreements when 
fairly and openly made. Reynolds v. Reynolds, 208 N.C. 578, 622, 
182 S.E. 341. Our Court is in accord with the holdings in other 
jurisdictions. Family settlements are almost universally approved. 
Annotation, 97 A.L.R., Will, Agreement among beneficiaries, section 
11, pp. 469-70. Wisconsin seems to be the only jurisdiction that 
holds a directly contrary view. Graef v. Kanouse (Wis. 1931), 238 
N.W. 377. 

Equity regards substance, not form, and is not bound by names 
parties give $heir transactions. Schumaker v. Bank (CC4C 1931) 
52 F. 2d 925. W. H. Pendergrass in open court solemnly agreed that 
the jury should find that his mother was mentally incompetent (a  
fact to which four physicians and eight lay witnesses atitestd), that 
he knew she was incompetent when he made the contract with her and 
procured from her a conveyance of her land, and that  the considera- 
tion given her by him was inadequate. In  substance this was an ad- 
mission of fraud. There are reasonable inferences which may be 
drawn from the record, that he and his wife had closed their doors to 
other members of the family and would not permit the other children 
to see their mother, and that  he knew that  the purported will had 
been executed pending the trial of the cause in which the consent 
judgment was entered. By the terms of the consent judgment he was 
released from any accounting of his transactions with his mother and 
from payment of rent. He and his wife, together with all the other 
children of Mary T. Pendergrass and their slpouses, consented and 
agreed in writing, with the approval of the court, "that any will 
or wills which she (Mary T. Pendergrass) has made in the past 
shall not be offered for probate" and if offered for probate sball be 
"caveated and this judgment will be res adjudicata of the mental in- 
capacity of Mary T. Pendergrass," that they shall be fully bound by 
the judgment and i t  shall "operate as an estoppel." The agreement 
recites i t  was to settle all matters in controversy between the chil- 
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dren and, prevent any future controversy, that there might be peace 
and harmony among them. Yet, W. H. Pendergrass and wife, Sally 
Read Pendergrass, seek to probate the will (and take the property 
in contravention of their solemn engagement. 

The sense and intent of the agreement is that the children and 
their spouses put an end to controversy, avoid further litigation, live 
in peace, harmony, mutual respect and natural affection as befits 
a family, and upon death of the mother share equally in her estate, 
if any she has. 

In  North Carolina a devisee or legatee may disclaim or renounce 
his right under a will. Perkins v. Isley, 224 N.C. 793, 797, 32 S.E. 
2d 588. An agreement in writing between the widow and heirs of 
a decedent to share in and distribute his estate in a different man- 
ner from that provided in his will has been upheld. Kirkman v. 
Hodgin, 151 N.C. 588, 66 S.E. 616. Our Court declines to " 'make a 
will' for the decedent, agreeable to the desire of ithe parties inter- 
ested; I n  re Will of Westfeldt, 188 N.C. 702, 125 S.E. 531; unless 
the doctrine of family settlement applies, when ithe jurisdiction is 
somewhat extended . . ." Bailep v. McLain, 215 N.C. 150, 155, 1 
S.E. 2d 372. Caveators may be estopped by their conduct from at- 
hacking the validity of a will. In re Will of Averett, 206 N.C. 234, 
173 S.E. 621. 

Family settlements for distribution of estates contrary to testa- 
mentary dispositions are almost universally approved, upheld and 
enforced, where the rights of creditors are not impaired and in the 
absence of fraud. Annotation, 38 A.L.R., Family Settlement, sec- 
tion 11, pp. 735-6; 57 Am. Jur., Wills, sec. 1005, p. 653. But such 
agreements are uniformly declared invalid unless all who receive an 
interest under the will join in the agreement. Greene v. King, (Conn. 
1926), 132 A. 411; Hunter v. Jordan (Wash. 1930), 291 P. 47. 
Family agreements for settlement of estates contrary to the provis- 
ions of wills have been upheld even when made lbefore the death of 
the testator. Annotations, 38 A.L.R., Family Settlements, sec. IV, 
pp. 753-4, and 118 A.L.R., Family Settlement, Sec. IV, pp. 1362-3. 

"Moreover, according to the great weight of authority, in the ab- 
sence of fraud, a contract to dispose of the property in a testate estate 
in a manner different from the will is valid, even though it contem- 
plates the rejection of the will when offered for probate or its set- 
ting aside when admitted to probate. . . . The foregoing views are 
based upon the theory that while a testator has a right to dispose of 
his property by will and may make such disposition as may suit 
his purpose so long as it is not ~rohibited by lam-, the persons in- 
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terested in his estate either as beneficiaries under the will or by 
intesfate succession have an equal right to renounce the will by 
agreement. Mast authorities hold that an agreement to disregard the 
provisions of a will and not to probate it, or, if i t  has already been 
probated, t o  set the prabake aside, is not invalid as contrary to pub- 
lic policy, or as  in violation of a statute penalizing the fraudulent 
destruction of .a will, and that such an agreement will be enforced 
except as to persons in interest under the will who are not parties 
thereto." 57 Am. Jur., Wills, Sec. 1013, p. 657. See also Annotahion, 
117 A.L.R., Suppression of Will, seo. 11, pp. 1250-1-2; Braksfield u. 
Baldwin (Ky. 1933), 60 S.W. 2d 376. 

In  the instant case, we hold that  the consent judgment is not 
contra bonos mores and is valid. All persons named as benefici'aries 
in the purported will are parties to the consent judgment. Rights 
of creditors are unimpaired. It was openly and fairly mad4e and no 
taint of fraud is apparent. There is ample consideration to sup- 
port the agreement. The mutual promises for ithe sake of family 
harmony and good will, the settlement of controversies and the pur- 
pose to avoid further litigation outweigh mere pecuniary considera- 
tions. Tise v. Hicks, supra; Annotation, 97 A.L.R., Will, Agreement 
among beneficiaries, sec V, pp. 471-2. 

It was proper to plead the consent judgment in the caveat pro- 
ceedings. "The modern tendency is to extend the jurisdiotion of the 
probate court in respect to matters incidental and collateral to the 
exercise of its recognized powers." I n  re Noble (Kan. 1935), 41 P. 
2d 1021, 97 A.L.R. 463. All matters pertaining to  the probate of 
the will in solemn form and to the distribution of decedent1$ estalte 
are matters for the probate court. We do  not intimlrvte that, pm- 
pounders should not have exhibited the paper writing t o  the clerk 
of superior court. I n  all cases i t  is the best practice to deliver pur- 
ported wills to the probate court along with all other related docu- 
ments that  proper orders or di~position may be made with resped 
thereto. 

Ordinarily an adjudication of incompetency is not res judicata 
of the mental condition of the subject of the inquiry, especially as 
to those not parties or privies t o  the hearing, and only raises a 
rebuttable presumption of mental incapacity. Medical College V .  

Maynard, 236 N.C. 506, 509, 73 S.E. 2d 315. But  in this case the 
consent judgment may not be limited to  its evidentiary value with 
respect t o  the mental condition of the testator. It estops all partiev 
thereto from insisting on the probate of the will or, a t  least, from 
taking any benefits thereunder. 
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Whether the court was correct in giving a peremptory instruction 
affecting the validity of the will is unimportant in this oase. At 
least the paper writing is an empty shell so far as the contracting 
parties are concerned; and all the devisees and legatees therein 
are parties to the contract. The Court will not permit the propound- 
ers 60 circumvent and ignore their solemn agreement. Equity will 
not allow technicalities of procedure to defeat that which is emi- 
nently right and just. We have repeatedly held that  "if the correct 
result has been reached, rthe judgment should not be disturbed~ even 
though the court may not have assigned the correct reasons for the 
judgment entered." Sanitary District v. Lenoir, 249 N.C. 96, 99, 
105 S.E. 2d 411. 

No error. 

PA~KER and HIGGINS, JJ., took no part in the consideration or 
decision of this case. 

KATHRYN P. SHEPARD v. RiETElEM MANUFACTURING GOMPANY, 
PIDDM.OINT N A T U U  GAS OOMPANY, ING., ANXI ERVIN CON- 
~STRUOTION COMPANY, ING. 

(Filed 29 ~anGary,  1960.) 

1. Gas g 1- Complaint held to allege cause of action against construc- 
tion company for negligence fn installation of gas water heater. 

Allegations that a constrruction company constructed a house in which 
i t  installed a gas water heater, that the construction company assured 
the prospective purchaser that such heater was absolutely safe, that it 
knew, or should have known in the exercise of due care, that the heater 
was not equipped with an  automatic safety device to shut off the gas 
in 4he event of failure of the main burner to ignite, and that it instaPed 
euch heater in a closed utility room without providing certain minimum 
venmation openings in accordance with well established installation 
procedures, that plaintiff thereafter purchased the house and was in- 
jured in an explosion proximately resulting from the alleged negligence, 
a d  held to state a cause of action against the construction company. 

2. Gas 8 % Complaint held to state cause of action for negligence of 
gas company in  continuing to  furnish gas after knowledge of dan- 
gerous conditions. 

Allegations to the effect that a gas company in turning its gas into 
ithe system of lines and appliances in plaintiff's h o w ,  went to the utility 
room and adjusted the controls and lighted the burners on the gas water 
heater therein installed, and some four months later again went to the 
premises a t  the request of the plaintiff to adjust the controls on the 
gas water heater, that the gas company in making the adjustmente saw 
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or should have seen that the heater w u  not equipped with an automatic 
safety device and tihat the utility room was not construoted with the 
minimum ventilation openings in accordance wit& well established in- 
stallation procedures, and negligently continued to furnish gas into plain- 
tiff's house without giving warning as to the danger, are held suBcient 
to &ate a cause of action against the gas company for injury sustained 
by plaintiff in an esplosion allegedly proximately resulting from such 
negligence. 

HIGOINS, J., took no part in the consideration or decision of this oase. 

A ~ P E A L  by plaintiff from Sharp, Special J., April 6 ,  1959 Extra 
Civil Term, of MECKLENBURG. 

Civil action to recover for personal injuries sustained by plain- 
tiff allegedly from actionable negligence of defendant Rheem Manu- 
facturing Company, concurred in by defendants Ervin Construotion 
Company and Piedmont Natural Gas Company, heard upon separate 
demurrers of Ervin Construction Company and of Piedmont Natural 
Gas Company, Inc., both of whioh were sustained. Plaintiff appeals 
to Supreme Court and assigns error. 

Blakeney, Alexander & Machen, Hedrick & McKnight for plaintiff, 
appellant. 

Kennedy, Covington, Lobdell and Hickman, Mark R. Bernstein 
for Piedmont Natural Gas Company, appellee. 

McDougle, Ervin, Horaclc & Snepp, Helms, Mullis, McMillan 
& Johnston for Ervin Construction Company, appellee. 

WINBORNE, C. J.: Plaintiff in (brief on her appeal (1) as to de- 
murrer of defendant Ervin says: "By its written demurrer Ervin Con- 
struction Company, Inc., one of the three defendants in this action, 
challenges the sufficiency of the complaint to state a cause of action 
as to it, and, the demurrer having been sustained by judgment of 
the court below, the facts of the case for punposes of this appeal 
are those well pleaded in the complaint." 

They are briefly summarized as follows: That Ervin Construction 
Company, a developer, builder and geller of residential properties, 
submitted to the plaintiff and her husband plans and, specifications 
for a home which i t  proposed to erect on a lot owned by i t  in Char- 
lotte, North Carolina, and offered to  build the hcime in a workman- 
like manner according to said plans and specifications and upon its 
oompletion, to sell and convey the home to  the plaintiff and her hus- 
band; that the specifications called for the installation of a gas water 
heater, and during the negotiations Ervin Construction Company gave 
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repeated assurances to the plaintiff and her husband th'at the pro- 
posed system for heating water by natural gas would be absolubly 
safe for use in the home as proposed by it,. 

It is alleged that  the plaintiff and her husband then agreed to pur- 
chase the dwelling upon its completion, and, in reliance upon Ervin's 
representations of complete safety, agreed to  $he installation therein 
of an automatic gas water heater. 

That during construction, the defendant erected as a part of the 
house a @mall utility room and installed therein an automatic gas 
water heater which i t  knew, or in the exercise of due care under the 
circu~mstances should have known, was not equipped with an auto- 
matic safety device which would shut off the supply of raw gas 
to the burners in the event of a failure of the main burner to ignite 
or in the event of an extinguishment of the pilot light. And that,  al- 
though the defendant thus knew or should have known that gas was 
liable to escape from said heater, and that although proper and well 
established installation procedures require that closed rooms, wherein 
gas water heaters are to be installed, be provided with certain mini- 
mum ventilation openings, (specifically described in the allegations 
of the complaint), the defendant negligently failed to provide any ven- 
tilation in said room to prevent the accumulation therein of unburned 
gas. 

And that  after i t  had created this dangerous condition on the prem- 
ises, Ervin Construction Company sold and conveyed the house to 
the plaintiff, who was subsequently injured in an explosion of natural 
gas that  had sccumulated in the utility room as a direct result of the 
Construction Company's negligence. 

Plaintiff in treating of the demurrer of Ervin Construction Com- 
pany contends, and rightly so, that  the Ervin Construction Company 
as vendor of the house would be and is liable as the contractor who was 
in exclusive charge of the building of the house. 

And with respect to the assurances of safety Ervin Construction 
Company is alleged to have given to the plaintiff and her husband, 
they tend to show that  the Construction Company incurred a more 
positive duty of care by giving such assurances. 

In  this connection pljaintiff calls attention to North Carolina cases 
which i t  contends mlake this abundantly clear. For example, it is said: 
"If a seller, not knowing or caring whether his representations sre 
true or false, goes so far as to represent that the article sold is safe 
for a centain use, while i t  is imminently dangerous when put to that 
use, he is liable for negligence." Dalrgmple v. Sinlcoe, 230 N.C. 453, 
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53 S.E. 2d 437. See also Rulane Gas Co. v. Montgomery Ward, 231 
N.C. 270, 56 S.E. 2d 689. 

Now (2) as to demurrer of defendant Piedmont Natural Gas Com- 
pany, plaintiff says: "By wrimtten demurrer Piedmont Natural Gas 
Company, Inc., one of the three defendants in this action, challenged 
the sufficiency of the complaint to state a cause of action as to it, and 
on April 8, 1959, judgment was entered by the court sustaining that, 
demurrer: On April 17,1959, the plaintiff's motion for leave to  file an 
amendment to the complaint against this defendant was granted, and 
accordingly the complaint was amended. On the same day Piedmont 
Natural Gas Company, Inc., demurred ore tenus to  the amended com- 
plaint, and the order entered ,by the court sustai~ing this demurrer 
ore telvus is subject of hhis appeal." 

Accordingly, the facts of the case for purposes of this appeal are 
the fmacts well pleaded in the complaint. They may be briefly summar- 
ized as follows: During +he Fall of 1955, the defendant Ervin Con- 
struction Company, Inc., erected a house which the plaintiff and her 
husband agreed to purchase upon completion. As a part of the home, 
that defendant built a small utility room and installed %herein an 
automatic gas water heater which was not equipped with an auto- 
matic safety device that  would shut off the supply of raw gas to  the 
burners in the event of a failure of the main burner to ignite or in the 
event of an extinguishment of the pilot light. Although proper and 
well established installation procedures require that  closed rooms, 
wherein gas water heaters are to be installed, be provided with cer- 
tain minimum ventilation openings (specifically described in the alle- 
gations of the complaint), the construction company negligently fail- 
ed to  provide any ventilation in said room t o  prevent the accumula- 
tion therein of unburned gas. After this dangerous condition had been 
created upon the premises, the plaintiff and her husband,, who had 
no experience or special knowledge of their own ooncerning safety de- 
vices or gas water heaters or any skill, knowledge or experience con- 
cerning proper installation procedures for such appliances with re- 
spect to ventilation, purchased said home and thereafter used i t  as 
their residence. 

At some time prior to the conveyance, but after the dangerous con- 
dition had been created on the premises by the construction company, 
applioation was made to the defendant gas company for service con- 
nections which shortly thereafter were made. 

On or about the time the plaintiff moved into the dwelling, Pied- 
mont Natural Gas Company went upon the premises and turned its 
gas into the system of gas lines and appliances in the house, and on 
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that occasion went into the utility room where i t  adjusted the con- 
trols and lighted the burners on the gas water heater. Some two to 
four months later, the gas company again went upon the premises a t  
the request of the plaintiff and her husband to adjust the control on 
the gas water heater and, again went into said utility room and made 
such adjustments. 

Although on these occasions the gas compaay saw the imminently 
and inherently dangerous situation existing in the house, i t  negligent- 
ly continued to  furnish gas as fuel t o  the plaintiff without giving any 
warning as to  said danger. Later, the plaintiff was seriously injured 
in an explosion of natural gas that had accumulated in the utility 
room as a direct result of +he negligence of the defendants. 

Plaintiff, in treating of the demurrer of Piedmont Natural Gas Com- 
pany, says that i t  may  be conceded that as  a basic general rule a 
gas company has no duty to inspect pipes and appliances owned by 
and under the exclusive control of a customer prior b turning its 
gas into the customer's system, or to maintain a schedule of periodic 
inspections thereafter; however, there is a well established excep- 
tion to  the rule which clearly applies to this case under the allega- 
tions of the complaint as amended. 

I n  Graham v. North Carolina Butane Gas Co., 231 N.C. 680, 58 S. 
E. 2d 757, this Court said: "Where a gas company, which is engaged 
in supplying gas to a customer's building, tbecomes aware that  such 
gas is esuaping from the gas fixtures on the premises into the build- 
ing, it becomes the duty of the gas company t o  shut off the gas sup- 
ply until the further escape of gas from the fixtures can be prevented, 
even though the fixtures do not belong to the company and are not 
in its charge or custody. If the gas company continues to  transfer gaa 
to the fixtures on the premises after i t  learns that  the gas is escaping 
therefrom, i t  does so a t  its own risk, and lbecomes liable for any in- 
jury proximately resulting from its act in so doing.'' 

Accordingly i t  would seem that accepting as true the allegations 
of the complaint as amended, a cause of action is stated as to de- 
fendant Piedmont Natural Gas Company. 

It may be noted that in this opinion the Court is considering only 
matters of pleading. What the facts may develop to be on the tri~al in 
Superior Court, this Court has and expresses no opinion. 

For reasons hereinabove stated the judgments of the court below 
in sustaining the demurrers of Ervin Construction Company and Pied- 
mont Natural Gas Company are 

Reversed. 

HIGGIXS, J., took no part in the consideration or decision of this case. 
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KATHRYN P. SHEPARD r. R.H.EEM MANUFACTURING COMPANY, 
PIEDMONT NATURAL GAS COM!i'ANY. INC.. A X D  ERVIN COXSTRUC- 
TION COMPANY, INC. 

(Filed 29 January, 1960.) 

1. Pleadings § 1 9 -  
A demurrer tests the sufficiency of a pleading, admitting for bhe pur- 

pose, the truth of the allegations of faot tlherein stated and relevant in- 
ferencas of fact necessarily d e d u a l e  therefrom. 

2. Pleadings § Sa- 
The complaint must contain' a plain and concise statement of the 

facts constituting the  cause of action. G.S. 1-lB. 

3. Pleadings 15- 
A complaint will be liberally construed upon demurrer with a view 

to substantial justice between the parties, giving the pleader the bene- 
flt of every reasonable intendment and presumption, and the pleading 
must be fatally defeotive before i t  will be rejected a s  insufficient. 

4. Gas § 1: Sales Q SO- 
Allegations to the effect that  defendant m a n ~ ~ f a c t u r e d  a gas water 

heater without a n  automatic safety device to  shut off the gas in  the 
event the pilot light was extinguished or the main burner failed to 
ignite, t b t  the heater was defectively constructed so that water leaked 
from the coils down the flue and  extinguished the pilot light, and that 
plaintiff was injured in a n  explosion resulting when the accumulation 
of gas was ignited by a spark from her  washing machine, are held to 
state a cause of aotion against the manufacturer. 

8. Negligence 8 8- 
Insulating negligence relatas to proximate cause, and is a n  interven- 

ing act  which could not have been reason&$ foreseen and which b e  
comes the sufticient cause of the injury, and thus breaks the cauml con- 
nection of the primary negligence. 

6. Gas § 1: Sales § 30-- Complaint held not  to allege negligence of co- 
defendants insulating a s  a mat te r  of law alleged negligence of ap- 
pealing defendant. 

Allegations to t h e  effect !that a construction company constructed a 
utility room and installed a gas water heater therein without providing 
the minimum ventilation required ;by accepted construction methods and 
that  the gas company continued to furnish gas to the residence after i t  
knew or should hawe known of the danger from the lack of ventilation 
and the want of a n  automatic safe@ device on the heater, etc., are held 
not to allege such negligence on the part of the construction company 
o r  t h e  gas company as to insulate the alleged negligence of the manu- 
facturer of the heater in constructing i t  without a safety dwice and in 
constructing i t  in a defective manner so that water leaked from the 
coils down the flue, extinguishing the pilot light, resulting in an explosion 
injuring plaintiff. 

HIGOINS, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant Rheem Manufacturing Company from Sharp, 
Special J. .  a t  August 17, 1959 Schedule A Teriii, of MECKLENBURG. 

Civil aotion to recover for personal injuries sustained by plaintiff 
as result, of alleged actionable negligence of defendants instituted as 
entitled in No. 254 ante, 746, heard upon separate demurrers filed by its 
several defendants. The court overruled the demurrer of this defend- 
ant, but separately heard and sustained the demurrers of its code- 
fend~ants. Hence this defendlant, the appellant, Rheem Manufacturing 
Oompany pursuant to Rule 4 (a) filed its petition for writ of certiorari' 
for the purpose of obtaining a review of the order of the Superior 
Court judge, overruling the demurrer of this defendant to plaintiff's 
complaint as amended- a t  the same time the appeals of plaintiff 
from judgments sustaining the demurrers of ibs co-defendants are 
heard and oonsidered in said No. 254 a t  Fall Term 1959. 

The record discloses that defendant Rheem Manufacturing Com- 
pany filed answer to complaint as originally framed, but demurred 
to the amended complaint. 

Defendant excepts to judgment overruling demurrer, and petitions 
for writ of certiorari, which was granted, and case set to be heard a t  
bhe call of the 26th District with the appeal in rthis case. 

This defendant files brief in Supreme Court. 
The amended complaint, to  which this defendant demurred m e  tenus, 

in pertient part is as follows: 
"2. That the defendant, Rheem Manufacturing Company is a for- 

eign corporation which manufactures and sells automatic gas water 
heaters for installation and use in residences owned or purohased by 
members of the general public. 

"3. That  the defendant, Piedmont Natural Gas Company, Inc., 
upon information and belief, is a New York corporation authorized 
to do business in North Carolina, and is a public utility company which 
sells and delivers natural gas for commercial and residential use un- 
der franchise issued to i t  by the North Carolina Utilities! Commission. 

"4. That  the defendant Ervin Construction Co., Inc., is a North 
Carolina Corporation * engaged in the business of developing, 
constructing and selling residential properties. 

"5. That  the residential model automatic gas water heaters made 
and sold by the defendant Rheem Manufacturing Company are so 
constructed that  the water in the tank is heated by means of a main 
gas burner located at the tbottom of a flue which runs vertically through 
the center of the tank; that  the temperature of the water in the tank 
is controlled by means of a thermostat which is tied in to the gas sup- 
ply line that feeds the main gas burner; that when the water in the 
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tank has been heated to bhe desired temperature according to the 
thermostat setting, the gas supplied to the main burner is shut off 
by the thermostat; and that when the water temperature drops below 
the thermostat setting the supply of gas to the main burner is re- 
opened and is to be ignited a t  the burner by a small pilot light which 
is intended to burn oonstantly, said pilot light being fed by gas through 
another line which is unoontrolled by operation of the thermostat. 

"6. That natural gas is lighter than air, and when mixed with ordi- 
nary elements of the \atmosphere is a highly inflammable and inherent- 
ly dangerous substance. 

"7. That by means of pamphlets, some of which were attached to 
and shipped with its gas water heaters, and by other means, the de- 
fendant Rheem Manufacturing Oompany advertised rand represented 
to the public in general, and to bhe plaintiff land her husband in par- 
ticular, that its gas water heaters were safe for use and were equipped 
with safety devices which would assure 100% control of both the main 
gas supply and the pilot gas supply- that is, that in the event of 
failure of the main burner to ignite due to the extinguishment of the 
pilot light, supplies of raw gas both to the main burner and, pilot jet 
would be completely and automatically shut off, thereby preventing 
the escape and accumuliation of unburned gas in the room where the 
heater is located. 

"8. That on or about June 4, 1955, the defendant Ervin Construc- 
tion Oo., Inc., submitted tro the plaintiff and her husband, Perry H. 
Shepard, plans and specifications for a hiome which i t  proposed to 
erect a t  4009 Whitehall Drive, Charlotte, N. C.; that  the defendant 
Ervin Construction Company, Inc., offered to construct said proposed 
residence in a workmanlike manner according to said plans and specifi- 
cations and upon its completion to sell and convey i t  to the plaintiff 
and her husband. 

"9. That bhe specifications for said proposed residence called for 
the installation of a 30 gallon gas water heater; that on several occa- 
sions during negotiations for the purchase of said home, the pllaintiff 
and her husband, questioned representatives of Ervin Construction 
Co., Inc., concerning the safety of gas water heaters and the plaintiff 
and her husband were bhereupon repeatedly assured and reassured 
by the defendant Ervin Oonstruction Co., Inc., bhat the proposed sys- 
tem for heating water by natural gas would be absolutely safe for 
use in the home as proposed by it. 

"10. That the plaintiff and her husband agreed to purchase said 
home upon its completion and relying on the advertisements and rep- 
resentations of complete safety which were published and made by 
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the defendants, agreed to the installation therein of a 30 gallon gas 
automatic water heater. 

"11. That  proper and well-established installation procedum re- 
quire that closed rooms, wherein gas water heaters are to be installed, 
and used, shall be provided with tm (2) free air opening that  
said openings are required in order, among other things, to provide 
ventilation sufficient to  avoid the accumulation of burned and un- 
burned gas. 

"12. T'hat, upon information and belief, during the process of con- 
struction of said home, the defendant Ervin Construction Co., Inc., 
purchased from the defendant Rheem Manufacturing Company, or 
from one of its agents and dealers, a 30 gallon capacity residential 
model automatic gas water heater which was manufactured by the 
defendant Rheem Manufacturing Company, and installed it in said 
home 

"13. That said water heater was located and installed by the de- 
fendant Ervin construction Co,, Inc., in a small utility room wlhioh 
was built on to the rear portion of said house; that  the said utility 
room, in interior dimensions, was approximately 6 feet wide, 7y2 feet 
bng  and 8 feet high; and that said mom was constructed so that  i t  
was virtually air tight, there being no provision made for filtration 
of air or gases to or from it. 

"14. That  trhe defendant Ervin Construction Co., Inc., in the installa- 
tion of said water heater negligently and carelessly failed to provide 
said utility noom with any ventilation 'openings, but on the other hand 
sealed i t  tightly so that escaping gs~s would and did accumulate there- 
in; and that neither the plaintiff nor her husband had any experience 
or had any special knowledge of their own concerning safety control 
devices on gas water heaters, neither could ascertain by inspection 
of the heater whether or not i t  was equipped with such contmls, and 
neither h'ad any skill, knowledge or experience concerning proper in- 
stallation procedures for such appliances with respect to the ventila- 
tion required where such appliances are installed in cbsed rooms. 

"15. That  contrary to the advertimments and representations of 
the defendant Rheem Manufacturing Company, upon information and, 
belief, the said water heater was not equipped with an i automatic con- 
trol device which would shut off all gas in the event of failure of the 
pilot light flame or the failure of the main burner to ignite. 

"16. That, upon information and belief, the tank of said water heat- 
er was constructed by the defendant Rheem Manufacturing Company 
in a careless and negligent manner in that defective materials or work- 
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manship or  both were employed in fabrication of the flue which ran 
through the center of the tank direotly over the main and pilot gas 
burner- the same being constructed in such a manner that it would 
not withstand normal water pressures within the tank and would de- 
velop leaks, causing water to run down the flue and onto the pilot 
light in such a way as to extinguish it. 

"17. That  during the times herein mentioned the defendant P,ied- 
mont Natural Gaa: Company advertised and represented to the public 
in general and to the plaintiff and her husband in particular, that 
natural gas was safe for use in operating home appliances such as 
bhe automatic water heater herein described. 

"18. Thlat after the said negligently comtructed water heater was 
negligently installed in the closed and unventilated room as herein- 
above descrilbed, application was made to the defendant Piedmont 
Natural Gas Company, Inc. for service connection of its gas pipe 
lines to the gas system in said house, and, upon information and be- 
lief, shortly thereafter such connection was made by it. 

"19. That  on or about the 20th day of Decemlber, 1955, and after 
the unsafe condition hereinabove described was oreated by the de- 
fendants, the plaintiff and her husband, 'being unaware of said dan- 
gerous condition and being unable (by ordinary care to learn of said 
danger, paid the purahase price for said house and the same wais con- 
veyed to them 'by the defendant W n  Construction Co., Inc. 

"20. Upon information and belief, that  ion or about the 22nd day 
of December, 1955, the defendant Piedmont Natural Gas Company, 
Inc. went upon the said premises for the purpose of turning its gas 
into the s p t e m  of gas lines and appliances which had been installed 
in said house by the defendant Ervin Construction Co., Inc., that i t  
did turn its gas into said system, and on that occasion adjusted the 
controls on the gm appliances in said house, and went into said utility 
room where i t  adjusted the controls and lighted the burner of said, 
gas water heater; that a t  some time between January 1, 1956, and 
March 31, 1956, Piedmont Natural Gas Company, Inc. again came 
upon said premises a t  the request of plaintiff and her husband to ad- 
just the controls on said gas water heater, and it again went into 
said utility room and made such adjustment; that in so doing, the 
defendant Piedmont Natural Gas Company, Inc., on both occasions, 
saw the imminently 'and inherently dangerous situation then and there 
existing, and thereby obtained actual knowledge of facts concerning 
trhe defective heater and its improper installation which put said de- 
fendant on notice of said dangerous situation; and that thereafter i t  
carelessly and negligently furnished to the plaintiff and her husband 
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gas as fuel for said heater until Novemlber 29, 1956, without giving 
either of them any warning as t o  said danger. 

"21. That  the said water heater was operated continuously in the 
plaintiff's home from the 22nd day of December, 1955, until November 
29, 1956, without unusual inoident; and that during said period the 
plaintiff and her family lived in said house continuously and said 
hot water heater was operated throughout that  period without giving 
to them any wa~ning of its defects or of the dangerous situation caused 
by the negligence of the defendants, as hereinabove alleged. 

"22. That, upon information and belief, during the night or early 
morning of November 28-29, 1956, khe said water heater, as a direct 
result of the negligence of the defendant Rheem Manufacturing Oom- 
pany in constructing it, developed a water leak in the flue; that  the 
leaking water ran down the flue and onto the pilot light, extingukh- 
ing it;  that  as a result of the negligent failure of ihe defendant Rheem 
Manufacturing Company to equip said heater with a safety control 
which would cut off the supply of gas to the pilot light in the event 
of its failure, raw and unburned gas continued to flow through said 
burner and escaped into the utility room; and that  as a result of said 
negligence of the defendant Rheem Manufacturing Company and the 
joint and concurring negligence of the defendant Ervin Construction 
Go., Inc., in failing to provide said room with proper ventilators and 
of the defendant Piedmont Natural Gas Company, Inc., in failing to 
exercise the duty required of i t  upon receiving notice of the dangerous 
situation, a heavy ancentration of raw gas accumulated in said room. 

"23. That  on the 2%h day of November, 1956, a t  about 2:00 P.M., 
the plaintiff carried cloth- into said utility room for the purpose of 
washing them in an electrically operated washing machine which 
was located near said heater in the room; that, upon information and 
belief, when the plaintiff turned on the switdh of said washing ma- 
chine an electrical spark in the motor thereof ignited the gas which 
had accumulated in mid room oausing a terrific flash fire or explosion 
seriously burning the plaintiff as is hereinafter set out. 

"24. That  the extensive burns, injuries and damages whioh the 
plaintiff hsls sustained and will be required to sustain in the future 
as a result of said fire or explosion were directly caused by the negli- 
gence of the defendant Rheem Manufacturing Company, which negli- 
gence joined and concurred with the negligence of its co-defendanits, 
in that: 

"(a)  The said Rheem Manufacturing Company advertised and 
represented that  said water heater was equipped with an automatic 
safety control which would prevent the escape of raw and unburned 
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gas when i t  knew or by the exercise of due care should have known 
that  such representations and advertisements were false and that  the 
plaintiff would be thereby misled. 

"(b) It knew, or in the exercise of due care under the circumstances 
should have known, that said heater was constructed with defective 
materials or workmanship in such 'a manner that  i t  would develop a 
leak in the flue and that  water from the leak would run down the flue 
and extinguish the pilot light. 

"(c) It failed to equip the said heater with an automatic safety 
valve which would control and shut off the supply of raw gas to the 
pilot burner in the event of failure of the pilot light. 

"(d) It sold and delivered said water heater for the use to which 
i t  was put when i t  knew, or in the exercise of due care under the cir- 
cumstances should have known, that i t  would be put to that intended 
use and that  when so ulsed i t  would 'be an inherently and imminently 
dangerous imtrunentality. 

"25. That  the extensive burns, injuries and damages which the 
plaintiff has sustained and will be required to sustain in the future 
as  a result of said explosion were directly caused by the negligence 
of the defendant Ervin Construction Co., Inc., which negligence join- 
ed and concurred with the negligence of itis oo-defendants, in that: 

"(la) The said Ervin Construction &., Inc., represented to the plain- 
tiff and her husband and assured and reassured (them that  said water 
heater would be installed in a safe and p p e r  place and manner, and 
thlat when installed by said Company and put t o  the use for whioh 
i t  was intended, said heater would be absolutely safe for such use when 
it knew or, in the exercise of due care under the circumstances, should 
have known that said representations and assurances were false and 
that when so used said heater would be an inherently and imminently 
dangerous instrumentality. 

"(b) It installed and sold said heater to the plaintiff and her hus- 
band a t  a time when i t  knew or, in the exercise of due care under the 
oircumstances, should have known that the same was not equipped 
with an automatic safety valve whioh would control and shut off the 
supply of raw gas to the burners in the event of a failure of the main 
burner to ignite or in the event of an extinguishment of ;the pilot light. 

"(c) Though i t  knew or in the exercise of due care under the cir- 
cumstances should have known that  gas was liable to escape from 
said heater, i t  failed to provide any ventilation in said room to pre- 
vent accumulation of unburned gas therein. 

"26. That  the extensive burns, injuries and damages which the plain- 
tiff has sustained and will be required to sustain in the future as a 
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result of said fire or explosion were directly caused by the negligence 
of the defendant Piedmont Natural Gas Company, Inc., which negli- 
gence joined and concurred with the negligence of its co-defendants, 
in that: 

" (a )  The said Piedmont Natural Gas Company, Inc. advertised and 
represented that natur,al gas w~t s  safe for domestic use in home appli- 
ances, includsing automatic hot water heaters such as the one involved 
here, when i t  knew th,at unless great care is exercised in the manu- 
facture and installation of the appliance in which the gas is to be 
used, such gas is an inlherently and imm~inently dangerom substance. 

"28. That as a direct and proximate result of the joint and con- 
curring negligence of the defendants, as hereinabove set out, the plain- 
tiff has been and will be severely damaged * * *." 

Demurrer ore tenus is overruled, and judgment of Superior Court 
sustained. 

Blakeney, Alexander & Machen, Hedrick & McKnight for plaintiff, 
appellee. 

Robinson, Jones & Hewson for defendant Rheem Manufacturing 
Company, appellant. 

WINBORNE, C. J. The grounds upon which defendant Rheem Mian- 
ufacturing Company demurs are substantially these: (1) That  the 
complaint as amended, fails to state a cause of action against it, and 
(2) that the complaint contains allegations constituting judicial ad- 
missions by the plaintiff as the pleader thereof, from which i t  fo1Iows 
as a matter of law that tihe negligence of this defendant, if any, wm 
not a proximate cause of plaintiff's injury by reason of intervening 
negligence of Ervin Construction Gmpany.  

"The office of demurrer is to test the sufficiency of s pleading, ad- 
mitting for the purpose, the trut8h of the allegations of fact contained 
therein, and ordinarily relevant inferences of fact, necessarily de- 
ducible therefrom, are also admitted." Stacy, C.J., in Ballinger v.  
Thomas, 195 N.C. 517, 142 S.E. 761. Clinard v .  Lambeth, 234 N.C. 
410, 67 S.E. 213452. Belch v.  Perry, 240 N.C. 764, 84 S.E. 2d 186, and 
numerous other cases. 

A complaint must contain a plain and concise statement of the 
facts constituting a cause of action. G.S. 1-122. Both lohe statute, G.S. 
1-151, and decisions of this Court require that  in the construction of 
a pleading for the purpose of determining its effect its allegations 
dhall be construed with a view to substantial justice between the par- 
ties. Every masonable intendment and presumption must be in favor 
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of the pleader. Indeed a pleading must  be fatally defective before it 
will be rejected as insuffioient. Ins. Co. v.  McCraw, 215 N.C. 105, 1 
S.E. 2d 369; Belch v .  Perry, supra, and cases there cited, and numerous 
other*. 

Applying these principles to the facts alleged in the amended com- 
plaint here tested in respect to the first question alhve stated i t  ap- 
pears that the case comes within the purview of the ldne of caaas of 
whioh Gas Co. v .  Mongomery Ward & Co., 231 N.C. 270, 56 S.E. 2d 
689, is typical. There in opinion by Devin, J., later C. J., i t  is said: 
"The general rule is that one who authmiaes the use of a potentially 
dangerous instrumentality in such a manner or under suoh circum- 
stances that i t  is likely to produce injury is held responsible for the 
natural and probable consequences of his act to any person injured 
who is not himself a t  fault. Known danger attendant upon a known 
use imposes obligation upon him who authorizes i t  An article 
is said to be imminently dangerous when, though i t  may safely be 
used for the purpose intended, if properly constructed, yet by reason 
of defective construction a threatened injury may be reasonably ap- 
prehended from its use," citing authorities. 

Now as to the second question: "Insulating negligence relates to 
proximate cause, and is an intervening act which could not have been 
reasonably foreseen and which becomes the effioient cause of the in- 
jury, and thns breaks the causal connection of the primary negligence" 
-headnote 4 in the Montgomery Ward case, supra. I n  the light of 
this definition applied to the facts alleged in the complaint, the Court 
is unable to hold as a mlatter of law that the negligence of Rheem 
Manufacturing Company, if any, is insulated by that of Ervin Con- 
struction Company, if any. It may be that when the evidence is in- 
troduced such an issue may arise. 

Let i t  be noted that in this opinion the Court is considering only 
matters of pleading. What the facts may develop to be on the trial in 
Superior Court thils Court has expressed no opinion and does not now 
do so. 

For reasons stated the judgment of the court overruling the demur- 
rer of Rheem Manufacturing Company is 

Affirmed. 

HIGGINS, J., took no part in the consideration or decision of this case. 
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J. B. P O m E R  AND wme, FANNIE LEWIS POIYTER v. HERBERT P O T T p .  

(Filed 29 January, 1960.) 

1. Easements 8 3- 
Where the owner of a tmct of land conveys a portion thereof, the 

grantee takes the portion conveyed with the benefits or burdens of all 
those apparent and visible easements then existing which thus constitute 
easements appurtenant. 

2. Same-- 
WMle unity of title in the entire tract and a severance of such title 

is prerequisite to the creation of an easement by implication, ownership 
of the entire tract by tenants in common is sufficient unitg of title to 
support an  implied grant of emement upon the subsequent division of 
 the land between them. 

3. S a m e  
While the locabion of a carbway must be definite to support an ease  

ment by implication, and a substantial deviation may be deemed an 
abandonment of such easement, the question of whether there has been 
suoh deviation as to work an abandonment is for bhe determination of 
the jury. 

4. same-- 
An easement by implication must be appurtenant to a specific parcel 

of land. 

8. Same-- 
Evidence that two tenants in common divided the land between them, 

that  a t  the time of the division there existed a cartway from the highway 
across the lands of one to rbbe lands of the other, that such cartway was 
~eaeonably necessary for access to the lands of such other, that plaintiffs 
acquired by meane conveyances the title to the dominan't tenement, but 
with further evidence that each plaintiff owned separate parcels of the 
dominant tenement conveyed to them by separate deeds, is insufficient 
to eetablish plaintMs' right to an  easement appurtenant in the absence 
of evidence that such cartmay was necessary for access to both tracts, 
or, if to only one, whioh one, since the evidence must show the specifk 
parcel of land to which the easement is appurtenant. 

APPEAL by plaintiffs from Craven, S. J., July, 1959 Term, of BRUNS- 
WICK. 

Summons was issued and duly served 1 June 1959. 
Plaintiffs' complaint is summarized $as follows: 
In  1897 F. M. Galloway conveyed to W. H. C. Potter and J. C. 

Potter a tract of land in Town Creek Township, Brunswick County, 
oontaining 261 acres. In  1902 J. C. Potter and wife oonveyed the 
northern part of the tract to W. H. C. Potter and "plaintiffs have by 
mesne conveyances become the owners of this (northern part)." I n  
1914 W. H. C. Potter and wife conveyed to J. C. Potter the southern 



N. C.] FALL TERM, 1959. 761 

part and "defendant has, by meme mveyances, become the owner 
of (southern part)." At the time of the conveyance by Galloway the 
"Loop Road," a public highway, crossed 6he southern part now owned 
by defendant; 'at all times since the conveyance by Galloway the 
"Loop Road" hm been the only highway crossing or "hrdering upon 
either tract." At tihe time of the conveyance by Galloway there was a 
cart road leading from the "Loop Road" northwardly back into the 
whole of the 261-acre tract. The cart road was a t  all times, until April 
1956, used 'and maintained by the owners of the land, including plain- 
tiffs and defendant, "for the mutual benefit of both tracts (northern 
and southern parts) ." This cart road is the only means of ingress and 
egress to and from plIaintiffs1 land. During tihis time there was "a slight 
relocaiion of a part of said road." Plaintiffs and their predecessors 
in title have continuously used the cart road since 1902 and the use 
has been "adverse under claim of right, continuous, uninterrupted, 
open, peaceable, and exclusive with full knowledge of the owners" of 
the southern part. I n  April 1956 defendant obstructed the cart road 
and objected to further use thereof by plaintiffs. The cart road is the 
only "feasible means of access to plaintiffs' property." Plaintiffs ask 
injunctive relief. 

Defendant denies the allegations of the complaint with respect to 
the mads, pleads adverse possession of his tract of land for 20 years 
and for 7 years under color af title, the sbatute of frauds, and the 3, 
6, and 10 years statutes of limitations. 

The parties stipulabd in substance as follows: 
The "Loop Road" crosses defendant's land, but no public highway 

crosses or borders on plaintiffs' lands. Plaintiffs' land and defendant's 
land adjoin. The conveyance by Galloway and the cross-conveyances 
by W. H. C. and J. C. Potter were as alleged in the complaint. Plain- 
tiffs are owners of the northern part of the 261-acre tract by mesne 
conveyances from W .  H. C. Potter and defendant is the owner of bhe 
southern part by meme conveyances from J. C. Potter. Plaintiff J. B. 
Potter owns a portion of the northern part and his wife and co-plain- 
tiff, Fannie Lewis Potter, owns the rest; they acquired their respec- 
tive parcels by separate deeds. Defendlant #acquired the eouthern part 
of the 261-acre tract by deeds dated 4 April 1929 and 16 May 1932. 

Plaintiffs' evidence, consisting of the testimony of male plaintiff 
and five other witnesses, tends to  show: 

Male plaintiff is a son of W. H. C. Potter and nephew of J. C. Pot- 
ter. W. H. C. Potter and J. C. Potter are both dead, the latter died 
about 1953. Defendant is a eon of J. C. Potter and first cousin of 
male plaintiff. 



762 I N  T H E  SUPREME COURT. [251 

In  1958 plaintiffs filed petition to have a cartway laid out by a jury 
of view. A voluntary nonsuit was entered in this proceeding a t  the 
preceding term. 

Male plaintiff testified: "The land I have been referring to as mine, 
actually one tract is owned by my wife. That  is designated on the map 
as the Fannie Lewis Potter land. I own one by myself and she owns 
the other tract by herself." 

Plaintiffs 130 not live on their land. None of i t  is cleared; there are 
no buildings on it. It is all woodland. Plaintiffs have had hogpens on it. 

The public highway, "Loop Road," has been in substantially the 
same location since 1901. It formerly crossed Cherry Tree Branch 
"a little below where i t  is now." It runs generally east and west. 

The cart road in question joins the "Loop Road" west of Bull 
Pond Branch, runs northwardly and about parallel to the Branch 
for 250 to 300 yards, then "moves off from the Branch and straight 
up" into plaintiffs' land; i t  goes into plaintiffs' wood and forks, 
one fork goes toward Cherry Tree Branch and the other to Hayes (a 
point unlocated by the evidence). The cart road has been used con- 
tinuously from 1901 to April 1956 for hauling timber, kindling, 
lightwood, turpentine, wood, wood mold, posts and straw from the 
"northern part." It was used two or three times a mont.h, sometimes 
every week. Male plaintiff has traveled the road with defendant and 
with J. C. Potter. The road is in about the same condition i t  was 
in 1901. There is no other road leading from plaintiffs' property 
to a public road, no other road leading from their property. 

The cart road has been in the same location since 1901, except 
for a change in the 1930s. "At first the old road was about 100 
yards from Bull Pond Branch, then it was moved to the edge of 
the field (defendant's) and is about 25 yards from Bull Pond Branch 
. . . (it) was changed a little from up on the hill to the edge of 
the branch . . ." It was moved 'by J. C. Potter. 

Neither defendant nor his predecessor in title objected to or in- 
terferred with the use of the road until April 1956. Prior to that  
time there was no question or controversy about it. In April 1956 
defendant erected a wire fence across it a t  one place and a slab 
gate a t  another. He told male plaintiff he was going to keep i t  
closed, that he didn't want to pay taxes on the road for someone 
else to use. At the time the road was obstructed timber was being 
hauled from plaintiffs' land. The cutting and hauling of timber 
from their land could not be completed after defendant closed the 
road. 
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At the close of plaintiffs' evidence the court allowed defendant's 
motion for involuntary nonsuit. 

From judgment nonsuiting and dismissing the action plaintiffs ap- 
pealed and assigned error. 

E. J. Prevatte and Herring, Walton & Parker for plaintiffs, appel- 
lants. 

Kirby Sullivan for defendant, appellee. 

MOORE, J. The sole question for decision is whether or not the 
murt erred in granting defendant's motion for nonsuit. 

Plaintiffs allege ownership of a private easement of cartway ap- 
purtenant t o  their land over the land of defendant to  the public 
highway by reason of implied grant and prescription. They seek 
to enjoin defendant from obstructing the cartway. 

We assume that plaintiffs do not rely on adverse user for twenty 
years under claim of right as a basis for relief since there is no 
discussion, argument or citation of authorities with respect to pre- 
scription in their brief. They rely solely ulpon the principle of im- 
plied grant. 

It ia settled law in this jurisdiction that where an owner of a 
tract of land conveys a portion thereof, the grantee takes the por- 
tion conveyed with the benefits or burdens of all those apparent 
and visible easements which appear a t  the time of the conveyance 
to belong to  it, as between i t  and the property which the grantor 
retains. Bradley v. Bradley, 245 N.C. 483, 96 S.E. 2d 417; Barwiclc 
v. Rouse, 245 N.C. 391, 95 S.E. 26 869; Spruill v .  Nixon, 238 N.C. 
523, 78 S.E. 2d 323; Carver v. Leatherwood, 230 N.C. 96, 52 S.E. 
2d 1; Packard v. Smart, 224 N.C. 480, 31 S.E. 2d 517; Carmon v. 
Dick, 170 N.C. 305, 87 S.E. 224. Stated another way: ". . . (W)here, 
during the unity of title, an apparently permanent and obvious servi- 
tude is imposed on one part of an estate in favor of another part, 
which servitude, a t  the time of the severance, is in use and is reason- 
ably necessary to the fair enjoyment 'of the other part of the estate, 
then upon a severance of the ownership, a grant of the right to con- 
tinue such use arises by implication of law. . . . The underlying basis 
of the rule is that unless the contrary is providedt, all privileges and 
appurtenances as are obviously incident and necessary to the fair 
enjoyment of the property granted substantially in the condition in 
which i t  is enjoyed by the grantor are included in the grant." Bar- 
wick v. Rouse, supra, quoting from 17 Am. Jur., 945, Easements Im- 
plied, section 33. 
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"No easement exists so long as there is a unity of ownership, be- 
cause the owner of the whole may a t  any time rearrange the qualities 
of the several parts." Camnon v. Dick, supra. "There are three 
essentials to the creation of an easement by implication of law upon 
severance of title. They are: (1) A separation of the title; (2) be- 
fore the separation takes place, the use which gives rise to the ease- 
ment shall have been so long continued and obvious or manifest to 
show that i t  was meant to be permanent; and (3) the easement 
shall be necessary to the beneficial enjoyment of the land granted 
or retained. 'Separation of title implies, of course, unity of owner- 
ship a t  some former time as the foundation of the right. The ease- 
ment derives its origin from a grant and cannot legally exist where 
neither the party claiming i t  nor the owner of the land over whioh 
i t  is claimed, nor anyone under whom they or either of them claim, 
was ever seized of both tracts of land. This unity of title must have 
amounted to absolute ownershilp of both the quasi- dominant and 
quasi-servient tenements.' " Bradley v. Bradley, supra, quoting in 
part from 17 Am. Jur., Easements, section 34, page 948. "The great- 
er weight of the authorities seem to hold that no easement or quasi- 
easement will be created by implication, unless the easement be one 
of strict necessity, but we think that means only that  the easement 
should be reasonably necessary to the just enjoyment of the proper- 
ties affected thereby. . ." Packard v. Smart, supra, a t  page 484. 

Defendant contend6 that there is no showing in the case a t  bar 
that the cartway existed a t  the time the lands of plaintiffs and de- 
fendant were owned as a unit by F. M. Galloway. Indeed, the 
evidence does not show that the cartway existed prior t o  1901. Gal- 
loway conveyed the entire tract to W. H. C. and J. C. Potter, as  
tenants in common in 1897. However, there is evidence of wntinu- 
ous use of the cartway from 1901 until the Potters divided the tract 
between them and from that time until i t  was obstructed in 1956. 
The question arises: Was the ownership by W. H. C. and J. C. Pot- 
ter as tenants in common such unity of title and the division of the 
Ifand beheen them suoh serverance as to support an implied p a n t  of 
easement? 

No case in this jurisdiction has come to our attention which sup- 
plies the answer. It has been held in other jurisdictions that a sale 
of both parts of an estate a t  the same time to different purchasers 
gives rise to an easement by implication. Cassidy v. Cassidy, (Ill. 
1923), 141 N.E. 149; Baker v. Rice (Ohio 1897), 47 N.E. 653. And 
the weight of authority here and in England is that  on a partition 
or division of property between tenants in common, a right to use 



N. C.] FALL T m M ,  1959. 765 

a visible way will pass  by implication. Jones v. Bethel (Ohio 1925), 
152 N.E. 734; O'Daniel v. Baxter (Ky. 1901), 65 S.W. 805; Leathers 
v. Craig (Tex. 1921), 228 S.W. 995; Kaiser v. Somers (Ind. 1923), 
138 N.E. 20. See also Annotations, 164 A.L.R., Visible Easements, 
section VI, pp. 1008-9, and 34 A.L.R., Visible Easement, section VI, 
pp. 246-7, for discussion and citation of cases. 

Jones v. Bethel, supra, presents a factual situation almost identical 
with the case sub judice. The owner of a tract of land conveyed i t  
t o  tenants in common who made use of a private roadway thereon 
leading to a public road which crossed one end of the property. The 
ootenants divided the land so that  access to one part was only by 
way of the private road. Plaintiff and defendant therein acquired 
title by mesne conveyances from the original cotenants. Defendant 
obstructed the private roadway and cut off plaintiff's access to the 
highway. The Court said: ". . . the situation of the parties a t  the 
time this land was aparted constitutes the operative facts to sup- 
port the claim of a grant by implication. . . . Furthermore, the fact 
that the title to this land as a eeparate tract was made by partition 
is recognized by authorities as affording a stronger presumption of an 
implied grant than one which might arise under the facts in Baker v. 
Rice, supra, (in which a parent conveyed portions of his land to his 
ohildren). . . . (W)e conclude that the test of reasonable necessity 
for the way in question is all that may be made in the instant case, 
. . . In  view of these considerations i t  is our conclusion that a t  
the time Albert and Joshua Bethel (the cotenants) aparted their 
lands by mutual conveyances the way in controversy here is shown 
to have been used ss the only outlet for the part i t  reached of the 
land Albert took, that  i t  was reasonably necessary for the enjoyment 
of that part of the land, that no other way from that  part of the 
land was practicable if a t  all possilble, and that  i t  added to  its value 
and was therefore conveyed to Albert )by implied grant in the deed 
from Joshua Bethel." 

We are advertent to the decision of this Court in White v. Coghill, 
201 N.C. 421, 160 S.E. 472. In that case petitioner was devised a 
tract of land without any way of egress to a public road except over 
the land of another devisee of the testator. Petitioner contended 
that she was entitled to a "way of necessity." The Court, after 
defining "way of necessity," concluded: ' I .  . . the case a t  bar does 
not fall within the foregoing principles. There is no allegation in 
the petition that any roadway or easement existed or was used for 
the benefit of the land owned by the plaintiff, nor is there any pro- 
vision in the devise creating such an  easement. Hence, the situation 
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is that, according to  the allegations of the plaintiff, she owns lands 
not accessible to a highway except by orossing the lands of defend- 
ants. These facts invoke the application of C.S., 3835 and 3836 (G.S. 
136-68 and 136-69) as the exclusive remedy to whioh plaintiff i s  
entitled." (Emphasis ours.) The holding in this case is not con- 
trary to the principles set out in the two preceding paragraphs. 

Except for the matter disoussed !below, plaintiff&' evidence makes 
out a prima facie case of easement of roadway by implied grant. 
The evidence and stipulations tend to show that  both parts of the 
land were unified in title under the tenants in common, W. H. C. and 
J. C. Potter. A visible cartway was in continuous use serving the 
northern and southern portions and giving access to the public road. 
There was a severance and division of the land by cross-conveyances 
between the co-owners. The fact that  these deeds were made a t  separ- 
ate times seems inconsequential in light of all the circumstances 
and in the absence of some further showing. The road was in continu- 
ous use for the benefit of the northern portion until obstructed in 
1956. No other way exists for ingress and egress t o  and from the 
northern portion. It is true there was a change or deviation in the 
location of a portion of the road. While the location of the cartway 
mlust be definite and specific and a substantial deviation might 
be deemed an abandonment of the easement, the question as t o  
whether there was such deviation as to work an abandonment is 
for the jury. Speight v. Anderson, 226 N.C. 492, 497, 39 S.E. 2d 
371; Hemphill v. Board of Aldermen, 212 N.C. 185, 188, 193 S.E. 153. 
It must be borne in mind that an easement by implication, if i t  
exists a t  all, is appurtenant to a specific parcel of land. Carmon V. 
Dick, supra. Plaintiffs in the instant case own the "northern part" 
in two separate tracts; male plaintiff owns one, feme plaintiff the 
other. The complaint does not make this clear - i t  leaves the im- 
pression there is only one tract. Had the facts been clearly pleaded 
in this respect, the complaint would have been demurrable for mis- 
joinder of causes of action. Defendant asserts that there is a vari- 
ance between allegation and proof and the ruling of the court on 
the motion to nonsuit was proper for this reason. But we are dis- 
posed to regard the situation presented as a failure of proof. Which- 
ard v. Lipe, 221 N.C.  53, 54, 19 S.E. 2d 14. There is sufficient evi- 
dence to  take the case to the jury had the "northern part" consti- 
tuted one tract or been under one ownership. But the evidence fails 
to disclose on which of plaintiffs' tracts the cartway lies and which 
i t  benefits or has benefitted. Is  i t  situated on both tracts and has 
it served both tracts? If not, which one? Has the use been continuous 
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and necessary to both tracts? Has there been a discontinuance of 
use and abandonment of the easement as to  one tract and, if so, 
which one? I s  there an alternate way available to one tract and not 
the other? The evidence does not answer these questions. It must 
be shown that the easement, if any, is appurtenant to the specific tract 
of each plaintiff before both may be entitled to the relief sought. 
The evidence fails to show that  i t  is appurtenant to both tracts in this 
case; if i t  is appurtenant to only one, i t  does not clisclose which one. 

Affirmed. 

FRANCES C. WILLIAMS V. RUDOLPH S. ISTRICKLAND, H. H. STRICK- 
U N D  AND STRICKLaND EINTIDRPRISES, INC., ORIGINAL DEFEND- 
ANTS, AND CATHEJUNE V. ISTRMKUNJI AND FIL4NCES G. STRICK- 
U N ' D ,  ADDITIONAL PARTIES DEFENDANTS. 

(Filed 20 J a n n a r ~ .  1060.) 

1. Pleadings § 16- 
A demurrer ore tenus to the jurisdiction of the court or for failure 

of the complaint wi+h its amendaments to s tate  a cause of action may 
be interposed after the jury has  been impaneled. G.S. 1-134. 

2. Pleadings 8 l ' ik  
A demurrer ore tenus must distinctly specify the grounds of objection 

to the com~laint ,  or it may be disregarded. G.S. 1-128. 

3. Pleadings 8 15- 
Upon demurrer the complaint must be libemlly construed with a 

view to substantial justice between the parties, and the pleader will 
be given every reasonable intendment in his favor. G.S. 1-151. 

In this action against a corporation a n d  against individuab who 
were the stockholders and officers of the corpomtion, to recover for 
injuries received a t  a n  auto mce  track, the complaint alleged that  the 
four individual defendanlts were operating the track a s  their own busi- 
ness individually and a s  a partnership and that  "if . . . the individual 
defendants were attempting to operate" the race track "as a corpora- 
tion . . ." and further alleged that  "defendants" were negligent in 
specified aspects. Held: Construing .the complaint liberally it-sufficient- 
ly alleged negligence on the part of &he individual defendants. 

5. Games a n d  Exhibitions § 2- 
A person purchasing a n  admission ticket and entering on a race track 

conducted for profit is a n  invitee. 

6. Same-- 
As a general rule the owner or operator of an automobile race track 
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is charged with the duty of exercising care commensurate with the 
known or reasonably foreseeable dangers to prevent injury to patrons. 

7. Pleadings $ 15- 
A demurrer ore tenus raises no issue of fact, since a demurrer admits, 

for the purpose of taking the sufeciency of the pleading, all relevant 
facts well pleaded and legitimate inferences of fact deductible there- 
from, except facts contrary to mattere of which the court is required 
to take judicial notice or facts contrary to Uhose declared and established 
by a valid sbtute  applicable to and controlling the subject. A demurrer 
does not admit conclusions of law. 

8. Pleadings @ 10- 
A joint demurrer by all of the defendants must be overruled if the 

complaint states a good cause of action as to any one of them, the court 
having jurisdiction of the parties and the cause. 

9. Games and Exhibitions g % Oomplaint held to state cause of action 
tor negligence in failing to  provide reasonably safe place tor patrons 
of auto race. 

The complaint alleged $that the auto race track in question was con- 
structed without provision for the seating of patrons, that a cable some 
eighteen inches above the ground was the sole barrier between the race 
track proper and the area from which patrons were hpliedly invited to 
watch the races, that the indhiduuil defendants constructed the track 
in this manner and leased the premlses to the corporate defendant for 
this punpose, and that plaintiff was injured while standing a t  the end 
of the track in a place of special danger, when struck by a wheel which 
came off of one of the racing cars making the turn &t the end of the 
track. The complaint further alleged that defendants knew, or in the 
exercise of due care should have known, that i t  is not uncommon for 
wheels to oome off racing oars during a race, and that injury to pzlltrons 
 therefrom was likely unless the ipatrons were protected by a fence, wall 
or barricade of sutHcient height, etc. Held: m e  complaint is sufllcient 
to state a cause of action against the individual defendants. 

H I ~ I N S ,  J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Frizzelle, J., May Ciril Term, 1959, of 
NABH. 

Civil action to recover damages for personal injuries. 
Plaintiff amended her compl'aint twice, once as a matter of right 

before the time for answering had expired, and once by order of court. 
The four individual defendants and the corporate defendant filed 
separate answers to the complaint amended as a matter of right, and 
a joint answer to  the amendment allowed by order of court. 

After the jury had been impaneled t o  t ry  the case, defendants 
demurred ore tenus to the complaint without specifying any grounds 
of objection. 

From a judgment sustaining the demurrer ore tenus and dismissing 
the action, plaintiff appeals. 



N. C.] FALL TERM, 1959. 769 

Don Evans for plaintiff, appellant. 
Gardner, Connor & Lee fov defendants, appellees. 

PARKER, J .  This is a summary of the complaint and its two amendr 
ments, except where the exact words are quoted: 

In 1957 two men and their wives - the four individual defendants 
- purchased a tract of land, which was conveyed to  them in fee 
simple, and began the construction thereon of ,a stock car race track. 
On 14 August 1957, the four individual defendan.ts organized Strick- 
land Enterprises, Inc., the corporate defendant, to engage in the amuse- 
ment business, including the operation of a stock car race track. The 
four individual defendants are the sole stockholders and officeris of 
this corporation. After the race track was completed, the four indi- 
vidual defendants leased the race track premises to the corporate de- 
fendant. 

On 24 August 1957, the four individual defendants began holding 
stock car races on the premises and charging admission thereto under 
the name of Edgecomibe Bpeedway. Edgecormbe Speedway was land is 
open to the public as a place of amusement, and the operators of it 
invited the public to attend the stock car races. Large numbers of 
people attended the races. 

On 22 September 1957, plaintiff, with numerous other persons, pur- 
chased from the aperators of Edgecornbe Speediway admission tickek. 
There were no grandstand or bleacher seats provided, and plaintiff, with 
a crowd of other spectators, stood up beyond one end of *he race track 
to watch the races. During the races, and while a number of racing 
car8 were going around the race track a t  high speeds, a wheel came 
off one of the racing cars making a turn at  the end of the race track 
near which plaintiff and a crowd of spectators were standing, and 
"flew" toward plaintiff a t  a high speed striking her and causing her 
serious injuries. 

Defendants were negligent, which negligence was the proximate 
cause of her injuries, in that: One. They provided no seats of any 
kind for paid spectators, who were required to stand near the race 
track to see the races. Two. They failed to provide a fence, vall, or 
barricade of s a c i e n t  height and strength to protect plaintiff and other 
paid ispectators from wheels that a t  times come off speeding dock 
car racers and fly through the air a t  high speeds, though defendants 
knew, or, in the exercise of due care, should have known, that i t  is 
not uncommon for wheels to come off suoh racing cars during a race, 
and might likely injure a spectator. In  spite of this foreswble danger, 
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defendants only strung one cable about 18 inches high above the 
ground, separating the race track proper from the area in which 
plaintiff, and other paid spectators were standing watching the races. 
Three. They failed to inspect the racing cars prior t o  the race during 
which plaintiff waa injured to see if the wheels of the racing cars were 
in safe condition for racing. Four. Defendants failed to  warn plain- 
tiff of the increased danger of standing near the end of the race track, 
and failed to fence off or rope off such area, though defendants knew, 
or should have known, such area was relatively more dangerous for 
spectators during a race than the area surrounding other parts of the 
race track. 

At the time of plaintiff's injuries the four individual defendants had 
actual control of the operations of Edgemmbe Speedway. "Whatever 
attempts the four individual defendants later made to  operate Edge- 
com'be Speedway as a corporation, a t  the time plaintiff was injured, 
these four individual defendants were operating, conducting, manag- 
ing and contdl ing the affair8 of Edgecombe Speedway as their awn 
business individually, and as a partnership." 

If a t  &he time of plaintiff's injuries the four individual defendants 
were attempting t o  operate Edgecome Speedway as a corporation, the 
corporation was managed and controlled by them aa their own busi- 
ness individually, and is in fact their alter ego, and was being used 
for the sole purpose of permi,tting them, owners of the race track, to 
operate a dangerous enterprise under a corporate guise, and thereby 
to shield themselves from personal liability for acts of negligence. The 
corporation, when organized, was under capitalized, and is insolvent, 
and was a t  the time plaintiff was injured. 

Plaintiff prays that she have judgment against the four individual 
defendants and the corporate defendant for $15,500.00, and that  the 
court, if necssary, in the exercise of its equitable powers look behind 
the corporate entity, and consider who are the real and substantial 
parties. 

The record shows that, after the jury had been impaneled to  try 
the case, "the defendants filed a demurrer ore tenus to the plaintiff's 
complaint." At that stage of the trial, defendants had a right to de- 
mur ore tenus to the jurisdiction of the court, and that the complaint 
with its amendments does not state facts sufficient t o  constitute a cause 
of action. N.C.G.S. 1-134. However, the demurrer ore tenus "must dis- 
tinctly specify the grounh of objection to the complaint, or i t  may 
be disregarded." G.S. 1-128; McKinley v.  Hinnant, 242 N.C. 245, 87 
S.E. 2d 568; Duke v .  Campbell, 233 N.C. 262, 63 S.E. 2d 555. The de- 
murrer ore tenus here specifies no ground of objection to the com- 
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plaint and its amendments. The judgment of the court merely recites 
that the demurrer ore tenus is sustained, and the action is dismissed. 

All the defendants have filed a joint brief. They contend that the 
complaint alleges "Whatever attempts the four indsividual defendants 
later made to operate Edgecombe Speedway as a corporation, a t  the 
time plaintiff was injured, these four individual defendants were op- 
erating, conducting, managing and controlling the affairs of Edge- 
combe Gpeedway as their awn 'business individually, and as a partner- 
ship," and this allegation is repugnant to the allegations in plaintiff's 
pleadings where "the specific acts of negligence complained of are 
alleged to be those of both the individuals and the corporation," and 
further that the above quoted allegation is repugnant to the prayer for 
judgment against the corporate defendant for $15,500.00. That these 
repugnant statements of fact destroy and neutralize each otiher, and 
the demurrer ishould be sustained. 

The complaint and the amendments thereto allege that, after the 
race track was completed, the four individual defendants leased the 
race track premises to the corporate defendant, but no specific date 
is stated. The complaint specifically alleges that at the time plaintiff 
was injured the four individual defendants were operating, conducting, 
managing and controlling the affairs of Edgecombe Speedway as their 
own business individually and as a partnership. The complaint and 
its amendments do not allege as a fact that  the corporate defendant 
operated the race track a t  the time plaintiff was injured; i t  alleges 
that if a t  the time plaintiff was injured, the individual defendants 
were attempting t o  operate Edgecombe Speedway as a corporation, etc. 

The complaint alleges that "defendants" - not individual defend- 
ants and corporate defendant, but merely '(defendants" - were negli- 
gent, and then follow statements of facts of alleged negligence. Upon 
the demurrer ore tenus, construing the conyplaint and its amendments 
liberally for tihe purpose of determining tihe effect of their allegations, 
with a view to  substantial justice between the parties, and making 
every reasonable intendment in favor of the pleader (G.S. 1-151; 
McKinley v. Hinnant, supra; Joyner v.  Woodard, 201 N.C. 315, 160 
S.E. 288), it is our opinion that the word "defendants" in respect t o  
the allegations of negligence manifestly refers t o  the individual de- 
fendants, and not to them and the corporate defendant. Defendants' 
contention of repugnancy in this respect is untenable. 

Defendants further contend that  plaintiff in his pleading has under- 
taken to state one or more causes of action against the individual de- 
fendants as officers and stockholders of the corporate defendant and 
as partners, and as individual owners of a race track and again& the 
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corporate defendant on one or more theories, na one of which is ex- 
plicit in statement of facts on which it is based, and the demurre~ 
should ,be ~ u ~ t a i n e d .  That each defendant is entitled to  a plain and 
concise statement of the facts constituting the cause of action against 
him. 

Gince plaintiff purohased an admission ticket, and entered on the 
race track premises, a business conducted for profit, in the character 
of a patron, he occupied~ the status of an invitee. Hahn v. Perkins, 228 
N.C. 727, 46 S.E. 26 854. 

"One who invites the public to attend a race between motor ve- 
hicles and charges an admission fee is (bound to exercise reamnable 
care to make the place provided for spectators reasonably safe, but, 
although a spectator is injured, no liability may be imposed on the 
persons conducting the races, in the absence of a ghowing of negligence 
on their part." 61 C.J.S., Motor Vehicles, p. 682. 

The general rule is that the owner or operator of an automobile 
race track is charged with the duty of exercising reasonable care, un- 
der the circumstances present, for the safety of patrons, that is a care 
commensurate with the known or reasonably foreseeable danger. An- 
notation, 37 A.L.R. 2d 393, where many cases are cited. 

Smith v.  Agricultural Society, 163 N.C. 346, 79 S.E. 632, Ann. Cas. 
1915B, p. 544, was an action for injuries sustained by plaintiff, who 
was caught by his foot in the trail rope of a balloon which ascended 
from the fair grounds of defendant, and was carried in the air for 
some distance. Plaintiff paid his fare for entrance to the fair. The 
Court said, first quoting from 38 Cyc., 268: " 'The owner of a place 
of entertainment is charged with an affirmative, positive obligation to 
know that the premises are safe for the public use, and to  furnish sde- 
quate appliances for the prevention of injuries which might be antici- 
pated from the nature of the performance, and he impliedly warrants 
the premises to be reasonably safe for the purpose for whioh they are 
designed.' He is not an insurer of the safety of those attending the ex- 
hibition, but he must use care and diligence to prevent injury, and 
by policemen or other guards warn the public against dangers that 
can reasonably  be foreseen." 

In Hallyburton v. Burke County Fair As'sociation, 119 N.C. 526, 
26 S.E. 114, 38 L.R.A. 156, it was held that defendant, under whose 
auspices and on whose grounds a horse race took place, is not negli- 
gent, and therefore responsible for an injury caused to a spectator, 
who had paid his entrance fee and was standing where spectators 
usually stand when watching a race, by a horse which bolted the 
track, when defendant had provided a building from which the race 
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could be safely viewed, and had encloaed the race track on both sides 
by a substantial railing. 

T'his is said in Annotation, 37 A.L.R. 2d 394: "If the need is obvious 
or experience shows that an automobile race of the aharacter and in 
the place proposed requires, in order t o  afford reasonable protection 
to spectators, the erection of fences or similar barriers between the 
track and the places assigned to them, i t  becomes a part of the duty 
in exercising reasonable care for their safety t o  provide fences or 'bar- 
riers, the adequacy of which is dependent on the circumstances pres- 
ent, principally the custom of tihe business." In this same annotation 
(1954) 398, will be found a number of oases in respect to the absence 
or inadequacy of fences, barricades, or other protective devices, where 
under the circumstances of individual caises, a recovery has been up- 
held and denied. 

In Atlantic v. Rural Exposition, Inc. v. Fagan (1953), 195 Va. 13, 
77 6.E. 2d 368, 37 A.L.R. 2d 378, the court affirmed a judgment on a 
verdict of a jury against 'both the lessor and the lessee, the spo118ors, 
promoters, and supervisors of an automobile racing exposition, u p ~ n  
evidence sufficient to pose a question of fact as to whether the defend- 
ants had exercised that care t o  protect the plaintiff, as a spectator, 
which might, under the circumstances shown, be expected of reason- 
ably prudent persons acting under the same or similar circumstances, 
commensurate with the known and reasonably foreseeable dangers, 
particularly in the matter of providing an adequate fence which would 
be reasonably calculated to  lsafeguard spectators a t  a stock car race 
in the event of detachment of a wheel of a racing car a t  a point a t  or 
near the !bleachers. 

In Gibson v .  Shelby County Fair Ass'n., 241 Iowa 1349, 44 N.W. 
26 362. Max Gibson, an infant, by his next friend, sued the Shelby 
County Fair Association and its directors for personal injuries sus- 
tained as the result of being struck [by a wheel which became detached 
from a racing car, while plaintiff was a spectator at a hot rod race 
on the fair grounds owned by the defendant association. The Supreme 
Court held that the petition stated a cause of action predicating de- 
fendants' liability on their leasing of premi'ses so defective that  they 
could not be safely used for the express purpose of the lease. I n  its 
opinion, t.he Supreme Court of Iowa said: "When premises are leased 
for a public use the owner is charged with liability if a member of 
the public, rightfully on the premises, is injured becawe of a defective 
or dangerous condition that  was known to the lessor or  by remomb1e 
inspection might have been known a t  the time of leasing. Restatement 
Torts, sec. 359; Larson v. Calder's Park Co., 54 Utah 325, 180 P. 599, 
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4 A.L.R. 731; Arnold v. State, 163 App. Div. 253, 148 N.Y.S. 479; 
Barrett v .  Lake Ontario Beach Imp. Co., 174 N.Y. 310, 66 N.E. 968, 
61 L.R.A. 829; Oxford v. Leathe, 165 Mass. 254, 43 N.E. 92; Junker- 
man v. Tilyou Realty Co., 213 N.Y. 404, 108 N.E. 190, L.R.A. 1915 
F. 700; Sulhoff v. Everett, 235 Iowa 396, 16 N.W. 2d 737." 

A demurrer ore tenus raises no iesue of fact, since for the purpose 
of presenting the legal question involved, i t  admits all relevant facts 
well pleaded, and legitimate inferences of fact reasonably deduced 
therefrom, except when the facts alleged are contrary to those of 
which the court is required to take judicial notice, and when op- 
posing facts are declared and established by a valid statute applic- 
able to and controlling the subject, but not conclusions of law. McIn- 
tosh, N.C. Practice 13 Procedure, Vol. 1, p. 647; Chew v.  Leonard, 
228 N.C. 181, 44 S.E. 26 869. 

All the defendants joined in the demurrer ore tenw. It is apparent 
that the trial court had jurisdiction of the parties and the cause: de- 
fendants make no contention to the contrary. Therefore, if the corn- 
plaint with its amendments set forth a good cause of action as to 
any one of the defendants, the joint demurrer ore tenud will be over- 
ruled. Paul v. Dkon, 249 N.C. 621, 107 S.E. 2d 141. 

If, liberally construed, any portion of the complaint with its amend- 
ments, or to any extent, presents facts sufficient to constitute a cause 
of action against any defendant, or if facts sufficient for that purpose 
can be fairly gathered from it, the pleading will be sustained against 
the joint demurrer ore tenus filed by all the defendants, however in- 
artificially it may have been drawn, or however uncertain, defective, 
or redundant may be its statements, and the demurrer ore tenus here 
filed cannot be sustained unless the complaint with its amendments 
is wholly insufficient as to all defendanh. Paul v. Dixon, supra; Mc- 
Daniel v. Quakenbush, 249 N.C. 31, 105 S.E. 2d 94; S. v. Trust Co., 
192 N.C. 246, 134 S.E. 656; Hartsfield v. Bryan, 177 N.C. 166, 98 S. 
E. 379; Hoke v. Glenn, 167 N.C. 594, 83 S.E. 807, Ann. Cas. 1916E, 
p. 250. 

The complaint alleges that the four individual defendants owned 
in fee the race track premises, and ''at the time plaintiff was injured, 
these four individual defendants were operating, conducting, manag- 
ing, and controlling the affairs of Edgecombe Speedway as their awn 
business individually, and as a partnership." We think that the com- 
plaint with its amendments containg a sufficient statement of a cause 
of action against the four individual defendants predicating their 
liability, a t  least, on their failure to exercise care commensurate with 
the known or reasonably foreseeable dangers incident to motor ve- 
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hicles racing a t  high speeds for the reasonable protection and safety 
of plaintiff, a patron, and its other patrons, watohing the race, in that 
no seats of any kind were provided for plaintiff and there was an ab- 
sence or inadequacy of fences, barricades, or other protective devices 
around the race track for plaintiff's safety, while she was watching 
the racing automobile. 

This is only the pleading stage of this lawsuit. 
The judgment below sustaining the demurrer ore tenus, and dismiss- 

ing the action is 
Reversed. 

HIGGINS, J., took no part in the consideration or decision of this case. 

R O L ' T H ~ ~ ~  BAPTIST THEIOLOGICAL SEMINkRY, INC. v. 
WAKEl COUNTY AND THE TOWN OF WAKE FOREST. 

( N e d  29 January, 1980.) 

1. Taxation Q la- 
Statutes enadted by the General Assembly in Uhe exercise of the author- 

ity granted by the Constitution to exempt certain c lmes  of properties 
from taxation, Constitution of N. O., Article V, Section 6, are to be 
slbrictly construed, when there is room for construction, agairmt ex- 
tion and in favor of taxation, but this rule of striot construction does 
not require that the statute be narrowly construed but only that its a p  
plication ehould be restriated to those clagsiflcationa coming clearly with- 
in its terms. 

2. Statutes Q 6a- 
The words of a statute must be given their natural and ordinary 

meaning. 

Dwellings rented by a nonprofit educational institution to married 
students and instructors, and its regbtrar, which properties are near 
to and used in connection with ita main plant, the domitorg accoraoda- 
tions on the campus being inadequate to its needs, are exempt from 
taxation under the provisions of GJS. 106-206 (4), and the faat that 
there was no sdjuatment in the salarles of the inBtructore tmd the regis- 
trar predicated upon the amount of rents (paid for their respeotive 
gremisea does not alter this result. 

4. Appeal and Error Q 4- 
The findings of Pact of the tnkl court are conclusive on appeal when 

supported by oompeteat evidence. 

DENNY, J., took no part in the comideralSon or decision of this case. 
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APPEAL by defendants from Clark, J., at November 1958 Civil Term, 
of WAKE, 

Controversy without action originally submitted under G.S. 1-250 
upon agreed statement of facts relating to  the taxable status of six- 
teen separate units located in Town of Wake Forest in Wake County, 
heard in this Court on former appeal as No. 461 at Spring Term 1958, 
reported in Vol. 248 of North Carolina Supreme Court Reports a t  
page 420 (103 S.E. 2d 472). 

There the judgment from which appeal was taken was vacated in 
its entirety, without approving or disapproving any of the rulings 
on which judgment was based. And i t  is there said that if the parties 
so desire, they may submit an agreed statement setting forth with 
particularity in respect to eaoh of the sixteen properties "the fack 
upon which tihe controversy depends" as required $by G.S. 1-250. 

The record on this appeal  show^ that the controversy arises out of 
facts which have been agreed to by the parties and are submitted in 
part as follows: 

"3. That the said &minary is a non-profit corporation, and its 
activities are specifically limited to  educational purposee, and i t  is 
an educational institution as defined in General Statutas of North 
Carolina, Section 105-296. 

"4. That $he said Seminary acquired the properties hereinafter list 
ed by a Warranty Deed from the Trustees of Wake Forest College, 
bearing date June 29, 1956, and recorded July 9, 1956, in Book 1244 
at page 333, Registry of Wake County, and since receiving said deed 
the said Beminary has been and now is the owner of said properties 
in fee simple, and said Seminary is in the exclusive possession and 
control of same. * * 

"6. That said properties consist of separate units, located as shown in 
map hereto attached and made a part hereto as Exhibit "B"; and 
there are 'buildings on each unit, and the buildings thereon are pres- 
ently used as residences exclusively by the officers, instructors, stu- 
dents and their families of said Seminary, and have been so used since 
the acquisition of title; and the occupants pay reasonable rentals to 
the Seminary, the names, amount of rent and the relationship, if any, 
of the occupant of each property .to the Seminary being as set forth 
in Exhibit "A" hereto attached. (Exhibits A & B deleted) 

"7. That Wake Forest College, former owner of said properties, 
regularly and for a number of years listed said properties for taxation 
with Wake County and the Town of Wake Forest, and paid the ad 
valorem taxes assessed against same. That during tax listing time 
for the year 1957 the said Seminary consulted the tax listing authori- 
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ties of both Wake County and the Town of Wake Forest and ad- 
vised said authorities of facts and circumstances existing in relation 
to said properties and advised them that  i t  was the opinion of the 
Seminary that  said properties were exempt from taxes by reason of 
the provisions of General Statutes of North Carolina, Section 105- 
296 (4), and Article 5, Section 5 of the Constitution of North Caro- 
lina, and requested said taxing authorities to eliminate said proper- 
ties from tax listings for the year 1957 and future years. 

"8. That  said taxing authorities, both of Wake County and, the 
Town of Wake Forest, refused to  accept the Seminary's views, and, 
over its objection, caused said properties t o  be listed on the tax 
a'bstracts for the year 1957 and placed values thereon as follows: 
(List m d  valuation here shown). 

"9. That against said properties Wake County has assessed taxes 
for 1957 in the total amount of $684.50. 

"10. That against said properties the Town of Wake Forest has 
assessed taxes for 1957 in the amount of $457.83. 

"11. That the said Seminary has paid both items of taxes as  as- 
sessed to Wake County and to  the Town of Wake Forest, and has 
made said payments under protest, and has made written demand 
upon the respective taxing authorities for refund within thirty days 
thereafter, all in conformity with the provisions of General Statutes 
of North Carolina, Section 105-267; and said taxing authorities of 
Wake County and the Town of Wake Forest have refused said de- 
mands. 

"12. That  the said Seminary contends that said properties are ex- 
empt from said tax assessment, by reason of General Statutes of 
North Carolina, Section 105-296 (4), and Article 5, Secltion 5 of the 
Constitution of North Carolina; that  the amount paid to Wake 
County and to the Town of Wake Forest should be refunded; that the 
listings and the assessments made for 1957 should be nullified, and 
also the listings for future years to be prohibited so long as same 
are used as residences by the officers, instructo~s and students of 
the Gerninary. 

"13. The taxing authorities of {both Wake County and the Town 
of Wake Forest contend that said properties are not exempt from 
taxes, or that there may be doubts in this respect, and that they 
are without authority and are unwilling to assume the responsibility 
of exempting eaid properties until there has been a legal determina- 
tion of the question involved. 

"Wherefore, the respective parties pray that the court consider 
the facts submitted and render an appropriate judgment based upon 
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said facts, and particularly determining whether the properties list- 
ed are and should be exempt from ad valorem taxes of Wake County 
and the Town of Wake Forest." 

The record also shows that  as of the November 1958 Term of Su- 
perior Court of Wake County, judgment was filed by Clark, J. pre- 
siding, 16 February 1959, as follows: 

"This cause coming on to  be heard before the undersigned a t  the 
November 1958 Term of the Superior Court of Wake County, as a 
controversy without action, and i t  appearing that  all parties had 
stipulated and agreed to  a considerable part of the facts necessary 
to adjudicate this controversy, but that i t  would be necessary to 
hear evidence as to certain other facts, and all parties having waiv- 
ed trial )by jury and agreed that  lthe court should hear the evidence, 
make its findings as to additional facts not set out in the stipulation, 
together with its conclusions of law; and render judgment accord- 
ingly, out of term and out of the district; and the court having heard 
the testimony of Gordon M. Funk, who testified for plaintiff and 
whose testimony was the only evidence offered by either plaintiff or 
the defendants, makes the following findings of fact, in addition to 
the facts set forth in the stipulation of the parties as "Agreed, State- 
ment of Facts" in thirteen paragraphs in pages 2 through 12, in- 
clusive, of the transcript of the hearing before this court: 

"1. That  there are sixteen properties which plaintiff contend are 
tax exempt, eleven of which were rented by the Seminary, the income 
from them being paid by each tenant into the office of the business 
manager, and placed in the general operation fund of the Seminary 
used to pay the expense of its educational program. All of these 
properties are within one block of what is admitted to  be the original 
campus or main part of the Seminary. 

"2. That  five of the eleven houses rented were rented to students 
in the Seminary who, with their families, occupied these quarters and 
paid rent each month into the office of the business manager. These 
five properties are designated: 

200 North Avenue 
206 North Avenue 
309 West Avenue 
112 South Wingate Street 
114 South Wingate Street 
"None of these houses were officially designated or earmarked as 

dormitories or as  apartments or quarters for married students. The 
apart,ments and facilities on the main campus for married studente 
were fully occupied, and the Seminary had no other facilities to make 
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available t o  these students with families near to the campus. Many 
of the dudents a t  the Seminary are married and have families due 
to the age group which makes up the Seminary student body. There 
was a shortage of housing for such students. 

"3. That two of the sixteen properties in question, namely: 
319 West Avenue 
108 South Wingate 

were rented to instructors employed by the Seminary. These teach- 
ers occupied the houses with their families as private residences. 
These two houses were not earmarked or designated as instructors' 
quarters. The rental resulted simply from the fact that these two 
instructors need some such housing and the Seminary had these 
units vacant. The use of these quarters had no effect upon the salar- 
ies of either of these instructors and was in no way connected with 
their employment or the particular positions they held. No deduction 
was made for the rent charged. 

"4. One of the parcels in question, namely: 315 West Avenue was 
rented to the Registrar of the Seminary who occupied i t  with his 
family as  a private residence. The duties of the Registrar were to 
maintain the academic records of d l  students, t o  act as  secretary to 
the faculty, and to advise those making policies as  t o  academic rules. 

"5. Of the sixteen properties in question, three were rented to other 
employees of the Seminary a private residences; of these: 

210 North Wingate was rented to the 'Head Custodian' whose 
duky i t  was to supervise some 5 or  6 janitors who were employed to 
maintain cleanliness in the Seminary buildings and to see that  the 
janitorial services, as  ordered, were properly carried out. 

204 North Avenue was rented to  a campenter employed by the 
Seminary. 

216 North Wingate was rented to the manager of the Seminary 
Cafeteria. 

"In none of these three cases was there any specific connection be- 
tween the job of the employee and the assignment of quarters. Use 
of the quarters was in no way treated as compensation and no pay- 
roll deduction was made for rent due. 
"6. Two of the sixteen properties had vacant houses on them. They 

were : 
312 Falls Road 
203 North Wingate Street 
"These residences were in poor state of repair and unfit for OCCU- 

pancy. One is now a student parking lot and the other now a trailer 
park for students. 
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SEMIN~BY, Iac., 9. WAKE COUNTY. 

"7. One of the properties in question was vacant lot. This was: 
303 Pine Street. 
['A duplex student apartment building is now on the lot. 
"8. On two of the properties a building designed for (and which 

now is) the Beminary Cafete~ia was under construction. About 20% 
of the construction work had been completed. After completed, the 
cafeteria was used prim'arily by students but was also open to the 
general public. This building is on both lots designated: 

102 6outh Wingate 
106 South Wingate." 
Hence, ''upon the agreed statement, stipulation and facts found, 

the court concludes as  a matter of law: 
"(1) All of the sixteen properties in question are so located with 

- reference to  the main buildings of the Seminary as t o  come within 
the definition of the term 'additional adjacent land' as used in G.S. 
105-296 (4). 218 N.C. 718. 

"(2) The five properties rented to married students were 'wholly 
devoted to educational purposes' to  the same extent as the dormitory 
buildings or married student apaztments since such use represented 
overflow from the inadequate facilities on the main part of the campus. 
Therefore, these are exempt under G.S. 105-296 (4). 

"(3) That  two of the properties were actually used as residences 
by instructors of the Seminary and therefore are specifically exempt 
by the express provision of the statute. 

"(4) That  the Registrar of the Seminary is an 'officer' within the 
meaning of the statute, his duties 'being comparable to that  of the 
secretary of a business firm and his position being one of authority 
and trust and official in nature. Therefore, the premises ueed as a 
residence by the Registrar of the Seminary is exempt under the ex- 
press provision of G.S. 105-296 (4). 

"(5) That  the three properties, to  wit: 
210 North Wingate Street 
204 North Avenue 
216 North Wingate Street 

being rented to other employees of the Seminary (the custodian, cafe- 
teria manager and carpenter) were not wholly devoted b educational 
purposes. Plaintiff has shown no ~pecific connection between the as- 
signment of these quarters and the work of these employees a t  the 
Seminary nor are these employees shawn to be 'o5cers or instructors.' 
Therefore, these three properties are subject to taxation under the 
rule of Rockingham v.  Board of Trustees, 219 N.C. 342. 

"(6) That  the vacant houses and the vacant lot are seasonably 
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necessary for the convenient use of the Seminary, taking into wn- 
sideration the f ads  established by the evidence of the need for addi- 
tional housing for married students with families needing accomo- 
dations on or near the main part of the campug. It was reasonably 
necemary for these properties t o  be so held by the Seminary until 
i t  could convey khem to  actual use as  i t  later did. Therefore these 
four properties are exempt. 

"(7) The two properties on which construction of the cafeteria 
building had begun was in 'actual use' within express terms of the 
statute. The problem created by the fact that  the public patronized 
the cafeteria after i t  was completed some time later, would not arise 
until such use is made of the building. Any material amount of busi- 
ness done by the general public in khe cafeteria would, in the opinion 
of the court change its tax statue. However, as  of January 1, 1957, 
a necessary Seminary building was being constructed on these lots 
and they are therefore exempt. Its status in later years depends on 
its use in later years." 

Therefore i t  is held that plaintiff is entitled to  recover as taxes 
paid the amounts stated as paid upon all the parcels listed except 
('as to the three: 

210 North Wingate Street 
204 North Avenue 
216 North Wingate Street" 

as  t o  which plaintiff has failed to show wherein same come within the 
statutory exemptions. 

And in accordance therewith judgment is entered in favor of plain- 
tiff against defendants, except with respect to the three items which 
the court held to be taxable. Defendants except and appeal to Su- 
preme Court and assign error. 

Mordecai, Mills & Parker for plaintiff, appellee. 
Thomas A.  Banks, J. C. Keeter, Wright T. Dixon, Jr., for defendants, 

appellants. 

WINBORNE, C. J. The Constitution of North Carolina, Article V, 
Section 5, declares in respect to property exempt from taxation, that  
"The General Assembly may exempt * property held for educa- 
tional, scientific, literary, charitable or religious purposes * *." And 
pursuant to the authority so given by the Constitution the General 
Assembly h a s  enacted a statute, G.S. 105-296, declaring in pertinent 
part that "the following real property, and no other shall be exempted 
from taxation * * -  . (4) Buildings, with the land actually occupied, 
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wholly devoted to educational punposes, belonging to, actually and 
exclusively occupied and used for public libraries, colleges, academies, 
industrial schools, seminaries, or any other inetitutions of learing, to- 
gether with such additional adjacent land owned by such libraies and 
educational institutions as may be reasonably necessary for the con- 
venient use of such buildings, and also Ibuildings thereon used as resi- 
dences by the officers or instructors of such educational ini5tihtions." 

In  this connection this Court stated in Harrison v. Guilfmd County, 
218 N.C. 718, 12 S.E. 2d 269, that  statutes exempting epecific pro- 
perty from taxation because of the purposes for which such property 
is held: and used, are and should be construed strictly, when there 
is room for construction, against exemphion and in favor of taxation 
(citing cases). 

"By the rule of strict construction, however, is not meant that the 
statute shall be stintingly or even narrowly constl;ued but it 
means that everything shall be exoluded from its operation which does 
not clearly come within the scope of the language used," Stacy, C. J., 
in S. v. Whitehurst, 212 N.C. 300, 193 S.E. 657. 

The words used in the statute must be given their natural or ordi- 
nary meaning. 71 C.J. 353, Borders v. Cline, 212 N.C. 472, 193 S.E. 
826. 

The words of G.S. 105-296 (4),  given their ordinary meaning, are 
clear and require no construction. Hence, testing the findings of fact 
in respect to each unit of property here under consideration, in the 
light of language of the statute G.S. 105-296, i t  appeam that  the 
thirteen units listed by the court below as exempt come within the de- 
scription of #property permissively exempt from taxation under the 
Constitution and the statute. It is axiomatic in this State that  the 
findings of fact made by the judge of Superior Court, if i5upported by 
any competent evidence, are conclusive and lbinding on appeal to this 
court. And the findings of fact so made in instant case appear t o  be 
supported by sufficient competent evidence. 

Finally i t  may be noted that  since plaintiff has not appealed, ques- 
tion as to correctness of the conclueion of law in the light of the 
findings of fact in respect to the three units held to be taxable is 
not before the Court for decision. 

In  the record of case on appeal defendants list many exceptions 
and assignments of error. They have been given due coneideration, 
and in them prejudicial error is not made to appear. 

The judgment from which appeal is taken is 
Affirmed. 

DENNY, J., took no part in the consideration or decisi,on of this case. 
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EUGENE E. MAYNBRD v, 
DURHAM AND SOUTEEXW RAILWAY COMPANY. 

{Filed 29 Januam, 1980.) 

1. Master and Servant 39% : Tom g 8a: Cancellation and Rescission of 
Instruments 9- 

The burden is upon the party attacking an instrument for fraud or 
undue influence to establish his allegations by the preponderence or 
greater weight of the evidence. This rule applies to the attack of a re- 
lease under the Federal Employer's Lhbility Act. 

Q Master and Bervant g 89% : Torts g 8a- 
The payment to an employee of his wages for the period of time he 

did w t  work because of injury is s d c i e n t  considemtion to support t)he 
employee's execution of a release dram liabilit~, the employee not be- 
ing entitled as a matter of law to such wages. 

Testimony of an employee that he signed the release in question with- 
out reading i t  or undershnding its contents, that the emuployer's agent 
did not make any false representations or do anything to induce the 
employee not to read the instrument, but merely failed to explain the 
paper to the employee, and that neither a t  t b t  time thought that the 
injury would develop into any permanent disability, i s  held insuf3cient 

set aside the release for fraud or duress. 

PABKEB, J., dissents. 

APPEAL by plaintiff froin Il'illiams, J., 2 April Regular Civil Term, 
1959. of WAKE. 

  his is a civil action instituted pursuant to the provisions of the 
Federal Employers' Liabillity Act, by the plaintiff, an apprentice 
railroad section foreman, against his employer, Durham and South- 
ern Railway Company, to  recover for personal injuries allegedly 
sustained on 22 August 1955 while amisting in the loading of a 
motorized track car into the rear of one of the defendant's trucks 
in Dunn, Nort~h Carolina. 

The evidence tends to show that shortly before noon on the date 
in question the plaintiff and three section laborers were instructed 
by the defendant's roadmaster, Mr. Tillerson, to load a two-man 
motorized track car into the rear of the defendant's ton and one-half 
truck which was parked near the crossing. The truck on which the 
car was to be loadedr was an ordinary flat body truck with a canvas 
top supported by wooden ribs. The distance between the bed of the 
truck and the ribs supporting the canvas top was about three and 
one-half or four feet. 

The plaintiff was instructed by the defendant's section foreman, 
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Mr. Parrish, to get up in the bed of the truck and oatch the end of 
the hack  car when the other men lifted it, to keep i t  from rolling 
back on the men who were lifting i t  inlto the truck. When the plain- 
tiff got into the bed of the truck, the three section laborers, according 
to plaintiff's testimony, suddenly and without warning shoved the 
track car into the truck, without giving him an opportunity to move 
out of the way. Plaintiff testified: "When I was in the truck, I was 
in a stooped position. I couldn't straighten up for the top of the 
truck. Then they shoved the thing in on me * * catobing my legs 
across the bottom frame of the car and the iron of the motor car 
caught me in the chest and my back because i t  was against the top 
braces * * . When the truck was pushed in on me and I was caught 
between i t  and the top, I felt a sharp, stabbing, sickening pain in 
the small of my (back, and i t  kind of cut my wind off there for a 
minute, and then they released the car and I got out and i t  kind of 
eased off after a little bit until I started to step lback and then I had 
the same pain again * * *." 

The plaintiff's foreman, J. H. Parrish, who directed the loading 
of the track car, was used by plaintiff as a witness. This witness 
testified: "The only thing I heard Mr. Maynard say was 'wait a 
minute, don't shove i t  on me.' * * * The car was handled in a safe 
manner. * * The men rolled i t  up normally. Mr. Maynard made 
no complaint t o  me. Very likely I would have seen i t  if the men 
had rammed the motor car on Mr. Maynard. I was there. I didn't 
see i t  happen. I heard no complaint from him. It was something 
like two weekls after that  I did hear about it. That  was the first 
time that  I heard about him having hurt his back." 

The evidence further tends to  show that the plaintiff made and 
signed an accident report on 23 August 1955 in which he answered 
the question as to the "Probable Period of Disability: None is ex- 
pected." H e  likewise answered the question, "Was equipment caus- 
ing accident properly handled? Yes." 

On cross-examination the plaintiff testified, "I didn't expect m y  
 permanent disaibility a t  that time. I just thought i t  was a mild back 
strain that  I would get over within a few weeks or  a month. When 
I signed i t  (the accident report) with the answer to  the probable 
disabili.ty, 'None,' I meant i t  a t  that time. * * The accident hap- 
pened on August 22, 1955. * * * I reported back to work on Tuesday, 
the 23rd of August, and worked all day that day * . On the next 
day I went to see the doctor * *." 

The plaintiff first went t o  see Dr. Goodwin in Apex, North Caro- 
lina and later t o  see Dr. Wilson, the company physician a t  Durham, 
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as well as other doctors, and took heat therapy treatment a t  Duke 
Hospital. None of the doctors prescribed anything for the plain- 
tiff except a #brace, which Dr. Wilson prescribed. 

Plaintiff's evidence also tends to show that  i t  was the policy of 
the defendant, when an employee sustained an injury and did not 
work, when he returned to work he was paid his back wages in 
full, as though he had put  in full time, if he would sign a release. 

On Saturday, 17 September 1955, the plaintiff went t o  Durham, 
North Carolina, to see Mr. H. A. Mdll is ter ,  Vice President and 
General Manager of the defendant company. Mr. McAllister testi- 
fied that  "Mr. Maynard stated that he wanted to  know if the com- 
pany could pay him for the time he was off and if we would he was 
ready to sign a release. He said he was feeling much better, and 
thought he was going to be all right." Whereupon, the plaintiff sign- 
ed the following release: 

"KNOW ALL MEN BY THESE PRESENTS, That  for and in 
consideration of the sum of One Hundred forty-four dollars and 
sixty cents - Dollars ($144.60), to  me in hand paid by the DUR- 
HAM AND SOUTHERN RAILWAY OOMPANY, the receipt of 
which is hereby acknowledged, I, El. E .  Maynard, do hereby release 
and forever discharge the Durham and Southern Railway Company, 
its successors and assigns, from all claims, demands, actions or rights 
of action, of every nature whatsoever, now existing, or hereafter to 
arise, on account of, or in connection with personal injuries received 
a t  Dunn, N. C., on Monday, August 22, 1955, while assisting Mr. 
Parrish's Section force in loading a track motor car on a company 
road truck a t  or near Dunn, N. C. on or about the 22nd day of Au- 
gust, 1955, and all results attending or following, or which may here- 
after arise therefrom. 

"This release is fully understood by me, constitutes the entire 
agreement between the parties hereto, and is executed solely for the 
consideration above expressed, without any other representation, 
promise, or  agreement of any kind whatsoever. 

"Given under my hand and seal, a t  Durham, N. C., this the 17th 
day of September, 1955. /s/ E. E. Maynard (SEAL) WITNESS: 
/s/ J. Chas. Phelps. WITNESS: /s/ E. Sweaney Jackson. SEAL." 

In  connection with the above release, the plaintiff testified, "That 
is my signature on that release to the Durham and Southern Rail- 
way Company dated the 17th day of September, 1955. I signed it. 
Mr. McAllister was very nice all the way through. * * " He didn't 
tell me a t  the time that I was signing a release. * * * I did not try 
to read this release. He didn't give me a chance to read it. I didn't 
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ask him to let me read it. This wasn't the kind of thing that I would 
sign for my regular pay check. I didn't know what i t  was. I just did 
not give i t  no (sic) thought. I have a tenth grade education. I would 
have to  say that I was not rational that  day. I didn't know what I 
was doing that  day. (He had testified earlier that  he had been tak- 
ing some pills to relieve his pain.) * Mr. McAllister didn't tell 
me anything about it. All he did was ask me how I was. * I 
didn't know what i t  was that  I was signing or I wouldn't have sign- 
ed it. * * * At that  time Mr. McAllister didn't know what my disa- 
bility might be in the future from my injury. He didn't make 
any false representations. The only thing he did do there, he just 
didn't explain the paper to me. He didn't make any deceitful sug- 
gestions to me. H e  didn't make any fraudulent suggestions to me. 
He just put the paper down there and I signed1 i t  and got my check 
and left. I didn't think I was going to be hurting in the future." 

Before signing the release set out hereinabove, the plaintiff re- 
turned to work on 12 September 1955 and continued to work for 
the defendant until 16 May 1956. The only medical testimony of- 
fered by the plaintiff was that  of a physician who first examined him 
on 13 September 1956, who testified, among other things: "I think 
that he probably demonstrates a permanent partial impairment of 
about 15% of the spine. I cannot say what his future course will 
be except to say that after this length of time he probably ail1 con- 
tinue to  have 'back difficulty and leg difficulty." 

At the close of the plaintiff's evidence the defendant moved for 
judgment as  of nonsuit. The motion was denied. The defendant in- 
troduced its evidence and renewed its motion. The motion was allow- 
ed. The plaintiff appeals, assigning error. 

William, T. Hatch, Samuel H. Johnson, Wiley F. Mitchell, JY., for  
plaintiff. 

Charles B. Nye, Clem B. Holding for defendant. 

DENNY, J. The defendant concedes that  probably the evidence 
offered by the plaintiff in the trial below was sufficient to take the 
case to the jury had the plaintiff not signed the release set out here- 
in, which the defendant pleaded in bar of his right t o  recover. There- 
fore, the question for determination is whether or not the plaintiff's 
evidence in support of his allegations that the release was without 
consideration and wrongfully ,procured by means of fraud and duress, 
was suflicient t o  warrant its submission to the jury. 

It was admitted in the trial below that the defendant was en- 
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gaged in interstate commerce a t  the time of the alleged injury. Like- 
wiee, it is conceded that this case is governed by the Federal Em- 
ployers' Liability Act, 45 U.S.C.A., section 51, et seq., and by ap- 
plicable principles of common law as interpreted and applied by the 
federal courts. Chesapeake & 0. R. Co. v. Kuhn, 284 U.S. 44, 76 
L. Ed. 157; Ricketts v. Pennsylvania, R. Co., 153 F. 2d 757. 164 
A.L.R. 387. 

The appellee contend8 that  the release under consideration cannot 
be eet aside except by evidence which is clear, strong, and convinc- 
ing, citing Clements v. Life Ins. Co. of Virginia, 155 N.C. 57, 70 
S.E. 1076; Callen v. Pennsylvania R. Co., 162 F. 2d 832, affirmed 
332 U.S. 625, 92 L. Ed. 242, while the appellant contends that  only 
the preponderance or greater weight of the evidence is required, cit- 
ing Dice v. Akron C. & Y. R. Co., 342 U.S. 359, 96 L. Ed. 398. 

We have found nothing in the federal decisions a t  variance in this 
respect with our own decisions. 

In this jurisdiction, if the action is to set aside an instrument al- 
legedly procured by fraud or undue influence, the burden of proof 
to establish such allegation is by the preponderence or greater weight 
of the evidence. On the other hand, if the action is to reform an in- 
strument, the evidence mu& be clear, strong, cogent, and convinc- 
ing. Walters v. Bridgers, 251 N.C. 289, 111 S.E. 2d 176; Henley v. 
Holt, 221 N.C. 274, 20 S.E. 2d 62; Ricks v. Brooks, 179 N.C. 204, 
102 S.E. 207; Bolich v. Insurance Co., 206 N.C. 144, 173 S.E. 320. 

In  Ricks v. Brooks, supra, i t  is said: "In an action for reformation 
i t  must be alleged and shown, by evidence clear, strong, and convinc- 
ing, that  the instrument sought to be corrected failed to  express the 
true agreement of the parties, because of a mistake common to  both 
parties, or because of the mistake of one party induced by the fraud 
or inequitable conduct of the other party, and that by reason of 
ignorance, mistake, fraud, or undue advantage something material has 
been inserted, or omitted, contrary to  such agreement and the inten- 
tion of the parties. Ray v. Patterson, 170 N.C. 226; Newton v. Chrk,  
174 N.C. 393. But  this rule does not apply where the purpose is not 
to reform, but to set aside the instrument for fraud, undue influence, 
or upon other equitable ground." 

The plaintiff alleges lack of consideration in the procurement of 
the release involved herein. It is generally held in this and other 
juridictions that  the mere inadequacy of consideration alone is in- 
sufficient to set aside a release. Ledford v .  Ledford, 229 N.C. 373, 
49 S.E. 2d 794; Watkins v. Grier, 224 N.C. 339, 30 S.E. 2d 223; 
Ward v. Heath, 222 N.C. 470, 24 S.E. 2d 5; McInturfl v. Trust Co., 
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201 N.C. 16, 158 S.E. 547; Aderholt v .  R. R., 152 N.C. 411, 67 S.E. 
978; Williams v.  East St. L m i s  Junction R. Co., 349 Ill. App. 296, 
110 N.E. 2d 700; Kavadas v .  St. Louis Southwestern Ry .  Co. (Mo. 
App.), 263 S.W. 2d 736. 

I n  Williams v. East St. Louis Junction R .  Co., supra, the case 
was brought pursuant to the Federal Employers' Liability Act and 
the evidence raised questions similar to those in the instant case. 
There, as here, the plaintiff testified he was injured a t  a particular 
time, place and manner, but he was the only one who so testified. 
All other employees who were present a t  the time and place testi- 
fied! no such injury occurred. The consideration for the release was 
wages in the sum of $57.38 for six days the plaintiff did not work 
on account of his alleged injuries. The case was submitted to  the 
jury and the plaintiff obtained a substantial verdict. The court, 
however, allowed a motion for judgment in favor of the defendant 
notwithstanding the verdict. There, as here, the plaintiff testified 
in the trial below that  he signed the release but did not know what 
he was ~ igning  and did not know its contents. The Appellate Court 
said: "Plaintiff very strenuously insists that  the validity and effect 
of this release should be adjudged under federal procedure and tha t  
under federal ,procedure i t  is required that the question of the validity 
of a release be submitted to and acted upon by the jury and that the 
jury's verdict is binding. H e  relies upon the case of Dice v .  Akron, 
C.  & Y.  R.  Co., 342 U.S. 359, 72 S. Ct. 312, 96 L. Ed. 398. It is un- 
questionably true that  federal law controls actions under the Fed- 
eral Employers' Liability Act in federal as well as state courts. The 
Dice case, supra, however, is authority only for the proposition that  
where there is competent evidence to support the claim of fraud in 
securing a release the question must be submitted to a jury for a 
determination. It furnishes no authority tha t  the courts may not 
direct a verdict or grant judgment notwithstanding the verdict where 
there is no evidence to sustain the allegation of fraud. Furthermore, 
federal law is settled that  in order to avoid the effect of a release 
the burden is on the one attacking the settlement to show that  the 
contract is tainted with invalidity either by fraud or mutual mis- 
take of fact. Callen v .  Pennsylvania Ry .  CO., 332 US. 625, 68 8. Ct. 
296, 92 L. Ed. 242, 247. Therefore, the burden rested upon the plain- 
tiff to produce evidence to show fraud as alleged in his reply to the 
affirmative matter in defendant's answer.'' The judgment in favor 
of the defendant was affirmed. 

Likewise, in Kavadas v. St. Louis Southwestern Ry .  Co., supra, the 
action was brought under t8he Federal Employers' Liability Act and 
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the release was based on one day's wages in the sum of $12.18. The 
plaintiff alleged the release was procured by fraud and false repre- 
sentations. The case was submitked to the jury and the jury re- 
turned a verdict in favor of the plaintiff. On appeal the Court said: 
"As we have already indicated it is our view that the evidence was 
not d c i e n t  to make an issue for the jury upon the question of 
fraud in procuring the release. * * There is some evidence in the 
record to  indicate that plaintiff sustained substantial injuries and we 
must therefore confess that we are reluctant to hold that he is barred 
from recovery because he signed a release upon receipt of $12.18. 
However, this Court cannot relieve the plaintiff of the consequences 
of his bargain without a valid legal reamn for doing so. Mere inade- 
quacy of consideration is not enough. Vondera v. Chapman, 352 Mo. 
1034, 180 S.W. 2d 704. To hold othemise would establish a preced- 
ent which would make it difficult to settle controversies and would 
be contrary to the established policy of the law to encourage peace- 
ful settlements. * * *" The judgment was reversed. 

There is no evidence in the record before us to gulpport the conten- 
tion of plaintiff that he was entitled, as a matter of right, to the 
$144.60 as wages for the time he did not work because of his alleged 
injuries. Therefore, unless the release was procured by fraud and 
duress, as alleged in plaintiff's reply to the affirmative matter pleaded 
in defendant's answer, the judgment as of nonsuit entered in the 
court below must ,be upheld. 

As we construe the plaintiff's evidence, he does not show any 
fraud or duress on the part of the defendant or its agenB, but, on 
the contrary, his own testimony negatives his allegation in that re- 
spect. 

In our opinion, the plaintiff and the defendant entered into the 
release in good faith. Neither party a t  the time of the execution of 
the release had any idea that the plaintiff had sustained an injury 
that might or would develop into any permanent disability. There 
may have been mutual mistake on the part of the plaintiff and the 
defendant in this respect, as was alleged and relied on in C a l l a  v.  
Pansylvania Ry. Co., supra; however, in the instant case, the plain- 
tiff's cause of action is not bottomed on mistake but on fraud and 
durms. 

In light of the record before us and applicable decisions bear- 
ing thereon, we are constrained to hold that the ruling of the court 
below must be upheld. 

Affirmed. 
PARKER, J., dissents. 
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F. F. SHORnS a m  WIFE MARY LEIE 'f3EORES V. JAMES L. -,ON AXD 
NATIONWIDE MUTU&L F E b E  IMSURANOE 0CkM.PANY. 

(Filed 29 January, 1960.) 

1. Ineurance Q 7% 
Where h w a n d  and wife sell lands held by entireties and take a note 

eecured by a deed of brust in  p a t  payment of the purchase price, the 
wife'e interest in the nobe is pemnalty and she owns no intere~ut in the 
Welling on the land so a s  to bring her within the purview of G.S. 68- 
180.1 and, therefore, she is not covered by the montgage clause in a policy 
of fire i m r a n c e  on the premises in whidh she is not named. 

same-- 
,The fa& that a low payable clause m e 8  the holder of the notes se 

cured by the deed of trust, rather than the trustee, is immaterial, since 
tthe holder of the note secured by the deed of trust hag an insurable 
in temt  rthat will be recognized under the terms of the sbandard mort- 
gage clause. 

Sam- 
A etandard mortgage clause in a palicy of fire imrance  aperates as 

a distinct and independent contmact between the insurer and the mort- 
gagee, effeoting a separate i n s u m  of the mortgage interest. 

8am- 
,The montgagee named in a standard mortgage clause of a fire in- 

eurance policy is not under duty to give ineurer natice of foreclosure 
of Uhe property, nor is he under duty to give notice of the change of 
ownership incident to foreclosure until the moment of deli~ery of the 
deed to the purchaser at the sale. If the property is pnmhased a t  the 
foreclosure sale by the mortgagee or the ceetui que trust named in the 
loas payable clause there is no change of awnerahip within the purview 
of the loss payable alause. 

Barn* 
Provision in a loss #payable clause that the mortgagee should give in- 

surer notice of a change of ownership which has m e  4x1 hi5 knowledge 
is not a condition precedent but merely requires the mortgagee to give 
notice of a change in ownership affecting the risk within a reasonable 
time. 

Sam* Where wife purchasee property at foreclosure for benefit of 
herself and husband, the husband named in the mortgage clause may 
recover on fire insurance policy. 

Husband and wife owning realty by the entireties sold eame taking 
a purchase money d& of trust. The bueband was named as benefioiary in 
the mortgage clause in a fire insu'mnce policy taken out by the mortgagor. 
The deed of trust was foreclosed and the properby bought in by the wife, 
and deed to her was executed by the ,trustee pursuant to the foreclosure, 
but i t  was admitted by inwrer that the wife was acting for hersali 
and a s  agent for her husband In bidding in the property. The day after 
the trustee's deed was delivered to the wife the dwelling on the Lnd 
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was destroyed by flre. Held, the hueband is entittled ito recover on the 
loss payable clause the amount due him on the note secured by the 
[deed of trust, since even though the purchase by the wife be considered 
a change in ownemhip, reasonable time for the hu&and to give notice 
to the dneurer had not expired at the time of the flre, and insured's ad- 
mission that the wife purchased the praperty for the benefit of herself 
and her hugband precludes insurer from asserting that the hu8band had 
no interest therein. 

7. 8 a m h  
The mortgagee in a standard mortgage ckuse has a reasonable time 

adter knowledge to notify insurer of a change in ownership, and while 
what is a reasonable time is ordinarily a question for tZle jury, forfeiture 
for failure to $he notice w i l  be denied as a matter of k w  when notice 
is given upon the destruction of the property by fire less than ten days 
after the ohange of ownership, since even had notice been given, in- 
surer could not terminate the insurance under the loss payable clause 
until ten days after change of ownership. 

APPEAL by defendant Insurance Company from Thompson, J., Au- 
gust, 1959 Civil Term, of UNION. 

T'his cause was heard upon the admissions in the pleading8 and 
stipulations of the parties. The facts are not in dispute. 

Plaintiffs owned a tract of land, situate in Union County, as ten- 
ants by the entirety. On 3 September 1953 they conveyed i t  to 
C. W. Reece and wife, Pearle W. Reece. On the same date Reece 
and wife executed and delivered to plaintiffs a promissory note in 
the amount of $15,000.00 and executed and delivered a deed of trust 
in favor of plaintiffs, who were named as beneficiaries therein, t o  
secure the payment of the note. Reece and wife defaulted. At the 
request of plaintiffs and after due advertisement, the trustee sold 
under the power of sale, a t  public outcry, the tract of land on 19 
December 1957. Mary Lee Shores, feme plaintiff, "for herself and 
as agent for her husband" became the successful ibidder a t  the price 
of $15,439.38. The bid remained open for more than 10 dfays and no 
upset bid was filed. The clerk of superior court confirmed the sale 
and ordered the trustee to oonvey the property to the purchaser. 
Foreclosure deed to  Mary Lee Shores was executed 31 December 
1957 and duly recorded 4 January 1958. On 5 January 1958, while 
Reece and wife were away from home, the dwelling house was destroy- 
ed by fire. 

Prior to the beginning of foreclosure proceedings defendant in- 
surance company issued to Reece and wife a policy of fire insurance 
with $8,000.00 coverage on the dwelling house, with standard mort- 
gage clause in favor of F. F. Shores, male plaintiff. Premium had 
been paid by Reece and wife for the period from 19 July 1957 to 
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19 July 1958. No notice of foreclosure proceedings and sale and 
conveyance of the land pursuant thereto had been given insurer 
prior to the fire loss and the policy of insurance had not been 
transferred to Mary Lee Shores. The fire loss exceeded $8,000.00. 
Plaintiffs filed proof of loss and demanded payment of the $8,000.00 
coverage. Defendants refused payment and this action was instituted. 

The pertinent provisions of the standard mortgage clause in favor 
of F. F. Shores are as follows: 

"Loss, if any, on building items under this policy, shall be 
payable to the mortgagee (or trustee) as provided herein, as 
interest mlay appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not 'be invalidated by 
any act or neglect of the mortgagor or owner of the within describ- 
ed property, nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this 
policy: . . . 

"Provided . . . That the mortgagee (or trustee) shall notify 
this Company of any change of ownership or occupancy or in- 
crease of hazard, which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it 
shall be noted thereon, and the mortgagee (or trustee) shall, on 
demand, pay the premium for such increased hazard for the term 
of the use thereof; otherwise, this policy shall be null and void. 

"This company reserves the right to cancel this policy a t  any 
time as provided by its terms, but, in euch case this policy shall 
continue in force for the benefit only of the mortgagee (or trustee) 
for ten days after notice to the mortgagee (or trustee), of such 
cancellation, and shall then cease, and this Company shall have 
the right, on like notice, to cancel this agreement." 

The action against defendant Rabon, general insurance agent, was 
dismissed on demurrer ore tenus. 

The court entered judgment in favor of plaintiffs and against in- 
surer in the amount of $8,000.00 and interest. Insurer appealed and 
assigned error. 

0. L. Richardson and William G. Pittman for plaintiffs. 
Smith & Griffin for defendants. 

MOORE, J. Insurer insists the court below committed e m r  in over- 
ruling its demurrer ore tenus and rendering judgment for plaintiffs. 
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It contends: (1) Feme defendant was not named in the policy and 
waa not insured thereunder. (2) M'ale defendant's status as mortgagee 
was extinguished by the foreclosure sale, and the execution and de- 
livery of the foreclosure deed and the change of ownership thereun- 
der. (3) Male defendant violated a condition of the insurance con- 
tract by failing to give notice of the change of ownership. 

Mary Lee Shores, feme plaintiff, was not a named insured in the 
mortgage clause. She contends that her interest is protected and 
she is insured according to the terms of the mortgage clause by vir- 
tue of G.S. 58-180.1 which provides as follows: "Any policy of fire 
inlsurance issued to husband or wife, on buildings and household furni- 
ture owned by the husband and wife, either by entirety, in common, 
or jointly, either name of one of the parties in interest named as the 
insured or beneficiary therein, shall be sufficient and the policy shall 
not be void for failure t o  disclose the interest of the other, unless i t  
appears that  in the procuring of the issuance of such policy, fraudu- 
lent means or methods were used by the insured or owner thereof." 

This statute relates to "any policy of fire insurance issued to  hus- 
band or wife, on buildings and household furniture owned by husband 
and wife, either by entirety, in common, or jointly . . ." (Emphasis 
ours). The owner is "The person in whom is vested the ownership, 
dominion, or title of property; proprietor." Black's Law Dictionary. 
Plaintiffs owned an estate by the entirety in the land, but conveyed 
the land to Reece and wife and took from them a note secured by a 
deed of trust. The note'and the security therefor are considered per- 
sonal property, )a chose in action, and the husband and wife are tenants 
in common with respect to the ownership thereof. Twrlington v. Lucas, 
186 N.C. 283, 119 S.E. 366. See also Bowling v. Bowling, 243 N.C. 515, 
91 S.E. 2d 176; Wilson v. Ervin, 227 N.C. 396,42 8.U. 2d 468; Dozier 
v. Leary, 196 N.C. 12, 144 S.E. 368. We must conclude that plaintiffs 
were not owners of 'buildings within the purview of the statute and 
G.S. 58-180.1 does not apply in this case. There is nothing to indicate 
that insurer had notice of or was requested to insure the interest of 
the feme plaintiff. There is nothing in the policy or mortgage clause 
to indicate an intention to insure her interest or from which such in- 
tention may be inferred. Her one-half interest is her sole and separate 
property and her husband has no ownership, dominion or control 
with respect thereto and is not her agent in the management thereof, 
in the absence of positive evidence to the contrary. G.S. 52-1. We 
conclude that  the interest of Mary Lee Shores was not insured under 
the mortgage clause. 

The maIe plaintiff as beneficiary in the deed of trust had an in- 
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surable interest. "Any interest is insurable if the peril against which 
insurance is made would bring loss upon the insured4 by its immediate 
and direct effect, a pecuniary loss." Bank v. Assurance Co., 188 N.C. 
747, 751, 125 S.E. 631. Ordinarily the trustee in a deed of trust is 
named insured in a mortgage clause, for this protects d l  beneficiaries. 
And, too, the trustee holds the legal title. Riddick v. Davis, 220 N.C. 
120, 16 S.E. 2d 662. But where a holder of a note secured by a deed of 
trust is named  insured^, he has an insurable interest that  will be recog- 
nized by the court under the terms of the standard mortgage clause. 

Even so, insurer contends that  the relationship of mortgagor-mort- 
gagee between the owners and F. I?. Shores was extinguished by the 
foreclosure sale and that the change of ownership and failure t o  give 
notice thereof terminated the insurance contract as  to the male plain- 
tiff. 

"It is the accepted position in North Carolina and most other states 
that when the standard or union mortgage clause is attached to or 
inserted in a policy insuring property against loss, i t  operates as a 
distinct and independent contract ibetween the insurance company 
and the mortgagee, effecting a separate insurance of the m o r t m e  
interest." Green v.  Insurance Co., 233 N,C. 321, 325-6, 64 S.E. 26 162, 
and authorities cited. This ,principle has been so steadfastly adhered 
to by this Court and for such long duration that i t  must be assumed 
that insurance companies contract and fix rates in full contemplation 
of the risk imposed thereby. 

It was alleged by plaintiffs and admitted by insurer that Mrs. 
Shores purchased a t  the foreclosure sale "for herself and as agent for 
her husband." The deed was made .to Mrs. Shores. The mortgage 
clause plainly provides that  "Loss . . . shall not be invalidated by 
. . . any foreclosure or other proceedings or notice of sale relating to 
the property . . ." Surely the possibility exists in every instance where 
a standard mortgage clause is attached to a policy that  there will be 
a foreclosure. The contract requires on the part of the mortgagee no 
notice of a foreclosure. We assume that  the risk of foreclosure entered 
into the calculations of the insurer in issuing the contract. The fact 
that there was a foreclosure in the instant oase did not extinguish 
mortgagee's insurance. The mortgage clame further provides "that 
the mortgagee . . . shall notify this Company of any change of owner- 
ship . . . which shall come to the knowledge of said mortgagee . . . 
and, unless permibted by this policy, i t   hall be noted thereon, . . .; 
otherwise this tplicy shall be null and void." Having admitted that  
Mrs. Shores purchased "for herself and as agent for her husband," 
insurer is in no position to deny Ohat the male plaintiff acquired un- 
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der the foreclosure proceedings an estate in the land. It is unnecemary 
to decide whether a tenancy by the entirety or a tenancy in common 
was thereby created as between the plaintiffs. A husband has an in- 
surable interest in an estate by the entirety which runs to the whole 
of the property and covers the entire estate. Carter v. Insurance Co., 
242 N.C. 578, 89 S.E. 2d 122. Likewise a tenant in common has an 
insurable interest in prolperty. Clapp v. Insurance Co., 126 N.C. 388, 
35 S.E. 617. If male plaintiff acquired only a one-half undivided in- 
terest as  tenant in common, this corresponds to his interest as mort- 
gagee in the note and deed of trust. 

"Under a policy containing a union or standard mortgage clause, 
the mortgagee's interest is regarded as separately and independently 
insured, and his acquisition of title to the insured property is general- 
ly regarded as an increase of interest, rather than a change of owner- 
ship." 29 Am. Jur., Insurance, sec. 651, p. 515. By the overwhelming 
weight of authority a "deed to the mortgagee upon foreclosure of the 
mortgage does not defeat the right of the mortgagee under a standard 
or union mortgage clause, despite the argument that  the word 'mort- 
gagee' in that clause discloses an intention to benefit one in that capac- 
ity only, and the contention baaed on the provisions of that clause 
requiring the mortgagee to notify the insurer of any change of owner- 
ship which shall come to (his) knowledge . . ." 29 Am. Jur., Insurance, 
sec. 554, p. 451; Anno: 45 A.L.R. 598 et seq. 

In  Insurance Co. v. Insurance Co. (8.D. 1939), 287 N.W. 46, 124 
A.L.R. 1027, the facts and contentions of insurer were similar to 
those in the instant case. The Coud said: "The response of the courts to 
these contentions may be thus epitomized: It is concluded that the 
word 'mortgagee' is a mere matter of convenient description or desig- 
nation, and was not intended to limit the primary agreement t o  pay 
the loss to the beneficiary 'as his interest may appear.' It is held that 
provisions dealing with 'change of ownership' apply only to strangers 
to the insurance contract and were inserted to  permit the insurer 
to gauge the moral hsziard involved and to select those with whom it 
will contract. It passed judgment, so they say, upon the mortgagee 
when i t  wrote the policy. The transfer, they assert, does not operate 
to increase the interest of the mortgagee." 

In  an analogous situation, the Court in Insurance Co. v. Ritter (N. 
J. 1933), 164 A. 426, 428, reasoned: "No new person became a party 
to  the i n ~ r a n c e  contract a t  the foreclosure sale, and there was no 
change of risk except by the withdrawal of the interest of the mora- 
gagor and the increase of the amount of interest of the mortgagee. 
The parties to the contract were the same after the sale. The fore- 
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closure did not constitute such a change of ownership as would in- 
validate the policy, though no notice of such foreclosure was given 
to the company." 

With respect to the matter of notice of "change of ownership" in 
a similar factual situation, i t  was said: " 'the proviso that the mort- 
gagee should notify the defendant of any change of ownership whioh 
should come to its knowledge evidently has reference only to  changea 
resulting from the acts of the mortgagor or owner of the equity of 
redemption.' The proviso has reference to a change or transfer of 
title or possession to a third person, not to one from khe mortgagor to 
the mortgagee through a foreclosure." Loan Co. v .  Insurance Co., 
(Minn. 1897), 70 N.W. 979, 980. See also Mill Co. v.  Fire Asls'n. 
(Minn. l895), 61 N.W. 828; Deposit Co. v.  I m r a n c e  Co. (Pa. 1955), 
117 A. 2d 824; Loan Ass'n. v.  Insurance Co. (Kan. 1906), 86 P. 142; 
Trust Co. v.  Trypuc (N.Y. 1952), 110 N.Y.S. 2d 368; Insurance Co. 
v. Loan Ass'n. (CCA 8, 1926), 14 F. 2d 524; Insurance Co. v.  Drury 
(Md. 1926), 132 A. 635, 45 A.L.R. 582. 

Insurer asserts that acquisition of title, in whole or in part, by 
feme plaintiff constituted a "ohange in ownership" to  a stranger to 
the contract and the failure of the husband mortgagee to give notice 
of the change worked a forfeiture of the insurance coverage. The law 
does not favor forfeitures and a provision in a standard mortgage 
clause requiring the mortgagee to give insurer notice of a change of 
ownership which has come to  his knowledge is not a condition prece- 
dent, but is a covenant and directory only and merely requires the 
mortgagee to give notice to the insurer within a reasonable time after 
the knowledge is acquired and failure to give notice will not forfeit 
righb under the insurance contract unless the prohibited change is 
euch as to increase the risk. 45 C.J.S., Insurance, sec. 563, p. 322; 
Loan Ass'n. v. Insurance Co. (Pa. 1916), 66 Pa. Super. 90; Insurance 
Co. v. Bank ( W C  1933), 65 F. 2d 738, cert. denied 290 U.S. 679; 
Insurance Co. v.  Loan Ass'n. (CCSC 1927), 19 F. 2d 134; Insurance 
Co. v.  Tmst Co., (Neb. 1894), 60 N.W. 133; Insurance Co. v. In- 
arance Co. (Texaa 1948), 209 S.W. 2d 654. AB already indicated, 
mortgagee was under no duty to give notice of the foreclosure pro- 
ceedings. The duty to give notice of change of ownership did not arise 
until the deed was actually delivered. Until moment of delivery of 
the deed there remained a possi~bility of redemption \by the owners. 
Ordinarily what is a reasonable time is a question for the jury, but 
we hold, as a matter of law, that delay of five days in giving notice 
was not unreasonable under .the circumstances here presented. Had 
notice been given a t  the very moment of delivery of the deed, morb 
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gagee would have been entitled, under the terms of the mortgage 
clause, to  ten days notice of cancellation before termination of the 
insurance contract by insurer. Furthermore, if is inconceivable that 
vesting of title in the wife increased the hazard. The change of owner- 
ship in this case did not extinguish insurer's liability. 

The fact that  the purchase might have created a tenancy by the 
entirety in plaintiffs does not enlarge the rights of either of the plain- 
tiffs under the insurance contract. The contract will be construed as of 
the time of making. 

The judgment below is modified to the extent that  no recovery is 
allowed by the feme plaintiff. The case is remanded that  the court 
may determine the amount of indebtedness, with interest, due the 
male plaintiff as of 5 January 1958, to wit, one-half of the total in- 
debtedness evidenced by the promissory note from Reece and wife to 
plaintiffs. This amount (not to exceed $8,000.00) with interest shall 
be the recovery allowed male plaintiff. I n  determining this indebted- 
ness, the foreclosure sale shall not be construed to have extinguished 
the debt. 

Modified and remanded. 

3tOSA LEiE JOHNSON v. HAROLD WREY LRWIS 
AND 

EFIRD JOHNSON, BNF ROW LBE JOHNSON v. HAROLD WREY LEWIS. 

(Filed 29 January, 1960.) 

On motion to nonsuit, plaintiffs' evidence must be considered in the 
light most favorable to them together with so m h  of defendant's evi- 
dence as tends to support the cause of action, but defendant's evidence 
in conflict with that of plaintiffs should not be conddered. 

2. Automobiles fj 41b- 
Evidence tending to show that defendant could have seen plaintifPa' 

automobile skidding out of wntrol when plaintiffs' vehicle was some 
five hundred yards amy, that plaintiffs' vehicle skidded around ao as  
to head back in the opposite dimtion, and was proceeding in that di- 
rection when its rear was struck by defendant's vehicle with such force 
as to knock the fmnt seat of the car loose, $8 held su&ient to be sub- 
unitrted to the jury on the questions of negligence and proximate cause, 
mether  defendant, in the exercise of due care, could and should have 
s.topped before running into the rear of plaintitlea' c a ~  being for the jury 
under the evidence. 
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Automobiles 8 4 9 -  
Where, in the wife's action to recover for injuries sustained when 

her hu&and's vehicle, in which she was f l ing ,  skidded out of control 
and was etruck from the rear by -defendant's automobile, there is no 
evidence that she knew the rear tires on his car were slick and no evi- 
dence that he w w  driving a t  excssgive speed under the conditions then 
edsting or carelem and reckless insofar as a pawenger, who had no 
knowledge of the condition of the tires, could ascertain, the evidence 
is insufEcient to warrant the submission of the issue of the wife'e con- 
tributory negligence to the jury. 

.411tomobilcs 60- 

Evidence tending to show merely that the wife was riding as a pass- 
enger in an automobile owned land driven by her husband, without any 
evidence that she had any coxntrol over its operation, is insuf8cient to 
be submitted to the j u ~  on the isgue of her contributory negligence on 
the theory of a joint enterprise. 

Damages 15- 
In an action to recover for negligent injury, an instruction on the issue 

of damages to the d e c t  that plainWl' would be entitled to recover one 
cornpernation in a lump sum for injuries past, present, and prospeotive, 
&c., will not be held for error on the ground that the charge failed to 
limit the recovery of future damages to their present cash value, since 
the charge is based on the cash settlemenct rule and it appearing that 
the verdiot was not excessive and that there was no request for further 
instructions to the jury. 

Damages Q 14- 
Mdence tending to show that pllaintiff was a married woman who 

a t  the time of the injury had a child five years old, that as a result 
of the collision she received a cheat injury, breaking some ribs and 
necessitrtting a night in a hosipital and three weeks in bed, that she 
suffered constant pain for three weeks, and that on occasion thereafter, 
after working with her hands, she suffered pain, i s  held sufilcient evidence 
of age, loas of time, and loss of earning power t~ support the submission 
of the issue of damages for her injuries, past, present, and prospective. 

Husband and Wife 8 8- 
Under G.S. 52-10 the wife may sue alone to recover any pecuniary 

loss for personal injury sustained by her, including loss of earning pow- 
er even though she was not eainfully employed a t  the time of the in- 
jury or was engaged merely in the performance of household dutiea, 
since a married woman has the potential ca~pacie of working and earn- 
ing money, and is entitled to recover for impairment of this capacity. 

Appeal and Error Q 4 2 -  
A new trial will not be awarded for mere inadvertence in the charge 

which could not have prejudiced the appellant, construing the charge 
contextually. 

Damages 4 1 6  - - 

Upon e~idence that a five-year old child sufPered a broken leg in a 
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JOHNSON V .  LEWIS. 

collision resulting in m e  of his legs being onehalf inch shorter than 
the other, an instruction whkh fails to limit the recovery to the present 
worth of the impairment of his calming capacity after reaching his ma- 
jority must be held for erwr. 

10. Appeal and Error g 54- 
Where the only error relates solely to the isme of damages and is 

entirely separable from the other issues, the Supreme Court in the ex- 
ercise of its discretion will ordinarily limit the new trial to the issue 
of damages, there being no danger of complication. 

APPEAL by defendant from Hall, J., April 1959 Term, of BRUE;SWICK. 
Separate actions by Rosa Lee Johnson and by Efird Johnson, by 

his next friend, wife and infant son, respectively, of William King 
Johnson, to recover damages for personal injuries to each plaintiff, 
allegedly caused by the actionable negligence of defendant, Harold 
Wrey Lewis. 

The two actions were tried together. In  each case an issue of negli- 
gence and damages was submitted to the jury, and the jury answered 
the negligence issue in each case Yes, and the issue of damages in 
Rosa Lee Johhson's case $2,000.00, and the issue of damages in Efird 
Johnson's case, by his next friend, $5,000.00. 

From judgments entered in each case in accord with the verdicts, 
defendant appeals. 

Lou.is K .  Newton and Herring, Walton & Parker by  Ernest E. Park- 
er, Jr., for plaintiffs, appellees. 

Robert D. Cronly and Varser, McIntyre, Henry & Hedgpeth for 
defendant, appellant. 

PARKER, J. Plaintiffs and defendant offered evidence. Defendant 
assigns as error the denial by the court of his motions for judgments 
of nonsuit renewed a t  the close of all the evidence. Defendant also 
assigns as error the refusal of the trial court to submit an issue as  to  
contributory negligence in the case of Rosa Lee Johnson, tendered 
by him. 

P1,aintiffs and defendant live in Bolivia, Brunswick County. William 
King Johnson is the husband of Rosa Lee Johnson, and the father of 
Efird Johnson. Efird Johnson on 5 June 1957 was five years old. 

Plaintiffs' evidence tends to show the following facts: On 5 June 
1957, William King Johnson owned a 1953 Pontiac automobile. The 
tires on the front wheels were new, the tires on the rear wheels were 
worn down considerably and slick. About 5:00 o'clock p. m. on that  
day, William King Johnson was driving his automobile t o  Wilmington, 
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travelling in a northerly direction on Highway #17. His wife was on 
the front seat, and his son, Efird, was on the rear seat. It had been 
raining, and the hard-surfaced road was wet and slick. He was driv- 
ing on his right hand side, and approached a long gradual curve. As 
he entered the curve, he slowed his automobile to a speed of about 35 
to 40 miles an hour. Just as he began to leave the curve, his automobile 
began skidding, skidded about 30 feet, turned around, and stopped 
on the right side of the road going south. He immediately started 
down the road to turn, and had travelled about 25 feet, when the front 
part of an automobile driven by defendant ran into the rear end of 
his automobile. Defendant's automobile stopped a t  the point of im- 
pact, and his automobile travelled albout 50 feet before i t  stopped off 
the highway. 

Defendant's automobile was traveling south on the same highway, 
and was about 500 yards from William King Johnson's automabile, 
when the Johnson automobile (began to skid. William King Johnson 
could see north along the highway a t  the point where he started skid- 
ding about three-fourth of a mile, and saw defendant's approaching 
automobile, but he had no opinion as to its speed a t  the time. De- 
fendant testified: "I was not going more than 25 to 30 miles a t  the 
time he spun out in front of me." Defendant also testified that the 
Johnson automobile could not have been mare than two car lengths 
in front of him, when i t  spun out in front of him. During the time 
William King Johnson's automobile was skidding, and until the col- 
lision occurred, there were no other automobiles between his automo- 
bile and defendant's automobile. 

I n  the col'ision the front seat of the Johnson automobile was knock- 
ed loose, and pushed around W a r d  the dashboard of the automobile. 
Immediately after the collision Rosa Lee Johnson was between the 
front and rear seats, and a seat - the record does not state which 
seat - was pulled off of Efird Johnson, who was unconscious. 

Plaintiffs' evidence, considered in the light most favorable to them, 
and considering so much of defendant's evidence as is favorable to 
them, and ignoring defendant's evidence which tends to establish a 
different state of facts, or which tends to contradict or impeach plain- 
tiffs' evidence, Bundy v.  Powell, 229 N.C. 707, 51 S.E. 2d 307, per- 
mits these legitimate inferences to be drawn therefrom, that defendant 
failed to keep a proper lookout in his direction of travel, that if he 
had performed this duty the law imposed upon him, he could have seen 
some 500 yards ahead of him the Johnson automobile skidding on the 
road and out of control, and could in the exercise of due care have 
stopped his automobile before running into the rear of the Johnson 
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automobile with such force ss to knock loose the front seat of the 
Johnson automobile, that  defendant was guilty of negligence, which 
proximately caused plaintiffd injuries. The trial court properly over- 
ruled the motions for judgments of nonsuit. Wall v.  Bain, 222 N.C. 
375, 23 S.E. 2d 330; Taylor v. Rierson, 210 N.C. 185, 185 S.E. 6-27; 
Daniel v. Packing Co., 215 N.C. 762, 3 S.E. 2d 282. 

I n  respect to the tendered issue of contributory negligence in Rosa 
Lee Johnson's case. William King Johnson had owned the automobile 
about two years. He worked in Wilmington, and drove his automobile 
to and from work. Rosa Lee Johnson testified: "If I had paid any 
attention I reckon I could have seen the automobile or its condition. 
I have my every day duties to do. My duty in the house hardly ever, 
a t  that time, carried me to duties in the yard. I did not know the 
tires were slick." She did not nide in the automobile every day. There 
is no evidence in the record in either plaintiffs' or defendant's evidence 
tending to @how that Rosa Lee Johnson knew the tires on the rear 
wheels of the automobile were worn and slick. There is no evidence 
of excessive  peed under the conditions then existing or of careless 
and reckless driving of the automobile so far as concerns Rosa Lee 
Johnson, who did not know the rear tires were slick, of failure of 
William King Johnson to keep a proper lookout, or to have his auto- 
mobile under control before it started skidding. There is no evidence 
that Rosa Lee Johnson in the exercise of due care had reasonable 
ground to believe that the rear tires were worn and slick. There is 
no evidence of a joint enterprise, or that Rosa Lee Johnson had any 
control over the automobile owned by her husband which he was 
driving. She was a guest in the car. There was no evidence to require 
the sulbmission of an issue of contributory negligence in her case. 
York v. York, 212 N.C. 695, 194 S.E. 486. In  the Yorlc case there was 
evidence of excessive speed. 

Defendant assigns as error number 22, based on exception 23, the 
trial court's entire charge on the measure of damages on the second 
issue in Rosa Lee Johnson's case, which reads as follows: "I instruct 
you, gentlemen, that the rule for the measure of damages in a case 
of this kind is that if the plaintiff in the Rosa Lee Johnson case, if 
the plaintiff is entitled to recover a t  all, she is entitled to recover her 
dramages, one compensation in a lump sum for all injuries, past, pres- 
ent and prospective, caused, by the defendant's wrongful and negli- 
gent act, embracing loss of time, loss from inability t o  perform labor 
and capaoity to  earn money. The plaintiff would be entitled for reason- 
able satisfadion for mental and physical suffering, if any you find, 
which were the immediate or necessary result of the consequences of 
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the defendant's wrongful act. It is for you, the jury, to say under all 
the circumstances what is a fair compensation which you have paid 
to 6he plaintiff now as a cash settlement whioh would reasonably 
compensate  he^ for all injuries." 

Defendant contends that  the charge was error, in that  i t  permitted 
the jury to award Rosa Lee Johnson damages for loss of time, in- 
ability to perform labor and capacity to  earn money, when there was 
no evidence as to her age, no evidence that she had ever earned any 
money, no evidence she had lost any time, and no evidence of her 
indbility to perform her household duties, or to earn money. Defend- 
ant contends another vice of this part of the charge is that  i t  did not 
limit her recovery for prospective loss to the present worth of such 
loss. 

The substance of Rosa Lee Johnson's testimony as to her injuries 
is: Immediately prior to the injury, she had good health. She received 
in the collision a chest injury, and some broken ribs. She spent a night 
in a hospital. &he was bandaged, and given medicine. She wore the 
bandage steady for three weeks, and off and on after the three weeks. 
As a result of her chest injuries, she stayed in bed three weeks in the 
home of a relative in Wilmington, except to go to a doctor. Her chest 
felt like i t  was a tension Inside, and hurt terribly for three weeks, and 
now sometimes if she works with her hands, it hurts like that. As to 
her age, her evidence shows she is the mother of Efird Johnson, who 
on 5 June 1957 was five years old. 

By virtue of N.C.G.S. 52-10 a wife can sue alone, and is entitled 
to recover any pecuniary loss for personal injuries sustained by her 
by reason of a defendant's actionable negligence "from inability to 
perform labor or to carry on her household duties," which recovery 
"shall be her sole and separate property as fully as if she had re- 
mained unmarried." Helmstetler v. Power Co., 224 N.C. 821, 32 S.E. 
2d 611. 

I n  an action for damages for wrongful death, we have held that  
direct evidence of the earnings of the deceased is not essential. Hicks 
v. Love, 201 N.C. 773, 161 S.E. 394. We have also held that more 
than nominal damages are recoverable for the negligent killing of an 
infant without direct evidence of +he pecuniary damage other than 
sex, age and health. Russell v. Steamboat Co., 126 N.C. 961, 36 S.E. 
191. 

In  25 C.J.S., Damages, p. 514, i t  is said: "A person is not deprived 
of the right to recover damages because of inability to labor or trans- 
act business in the future, because of the fact that a t  the time of the 
injury he is not engaged in any particular employment. . . . The fact 
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that a woman attends merely to household duties will not deprive 
her of a right to recover for loss of earning capacity." 

In  Rodgers v.  Boynton, 315 Mass. 279, 52 N.H. 2d 576, 151 A.L.R. 
475, the Court said: "It is to be noted that the plaintiff's wife re- 
covered damages for such diminution in earning power as the auditor 
found was due to  the injury. Her ability to work belonged to her; and 
if her capacity to work was lessened by her injury, then she alone was 
entitled to recover the value of that  part of her capacity to earn of 
which she was deprived. Her time was her own. She had a right to 
work and her earnings belonged to  her. Whether she was gainfully 
employed or not a t  the time of the injury, she was entitled to dam- 
ages for any impairment in her capacity to work and earn. Citing 
cases. She ,was entitled to have considered in the assessment of her 
damages her inability, due to the injury, t o  perform her household 
duties, just as she would be entitled to  have considered any other re- 
striction, due to the injury, of her activities." 

Our statute N.C.G.S. 52-10 is in accord wi$h the realistic trend of 
the modern decisions, which recognize the fact that  a wife, as  an indi- 
vidual, has a personal right to work and earn money, whether she is 
gainfully employed a t  the time or engaged1 merely in the performance 
of household duties, and where her capacity to  work and earn money 
is impaired by injury, she has suffered a definite, substantial loss. 
This is particularly true in view of the fact that married women in 
increasing numbers are engaging in business pursuits and employments 
as  do men, and like men, whether so employed or not, have a poten- 
tial capacity to labor and earn money. See Annotation 151 A.L.R., p. 
511. 

The part of the charge quoted above uses the words "one compen- 
sation in a lump sum for all injuries, past, present and prospective," 
and later the words "paid to the plaintiff now as a cash settlement." 
This was intended to mean, and did mean, that the award .should 
represent the present worth or the present cash value of plaintiff's in- 
juries, past, present and prospective. In  the last sentence of this part 
of the charge the record shows these words "which you have paid to 
the plaintiff." It would seem that  the correct words would be "which 
should be paid to trhe plaintiff," or words of similar import. However 
that may be, reading this part of the charge assigned aa error num- 
ber 22 as a whole, we think that  the jury was not confused or misled, 
or the defendant prejudiced, by the inept words in the last sentence 
of this part of the charge, and to award a new trial, or a new trial on 
the issue of damages alone, because of this last sentence, would be 
meticulous and finical to an unwarranted degree. 
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It seems that  the essential elements of the measure of damages in 
Rosa Lee Johnson's case were given. Defendant requested s o  further 
instrucbions as to damages in her cme, nor rtny amplification of the 
charge on the measure of damages in her case. T'he award of damages 
in her case does not appear excessive. Following our decisions of 
Pascal v .  Transit Co., and Lambert v .  Transit Co., 229 N.C. 435, 50 
S.E. 2d 534, and of Hill v. R. R., 180 N.C. 490, 105 S.E. 184, and by 
virtue of the authorities set forth above in respect to this part of the 
charge, defendant's assignment of error number 22 to the charge is 
overruled. 

All the other assignments of error, except formal ones, are to the 
charge. All of these assignments of error have been carefully examined, 
and all are overruled, except assignments of error num:bered 24, 25 
and 26 in respect to the measure of damages on the second issue in 
the case of the infant Efird Johnson. 

The infant Efird Johnson's evidence tends to show that  in the col- 
lision he sustained a broken leg, and as a result of the fracture one of 
his legs is now one-half inch shorter than the other. The oharge on 
damages in this case is fatally defective in that  nowhere does i t  limit 
the infant's recovery to the present worth of a fair and reasonable 
compensation for his mental and physical pain and suffering, and for 
his permanent injuries, if any, resulting in the impairment of his 
power or ability to earn money after reaching his majority. Shipp v. 
Stage Lines, 192 N.C. 475, 479, 135 S.E. 339; Toler v .  Savage, 226 
N.C. 208, 37 S.E. 2d 485. 

We perceive no good reason why the infant Efird Johnson should 
again be put to  trial on the first and second issues. The statement of 
Walker, J., for the Court in Lumber Co. v .  Branch, 158 N.C. 251, 73 
S.E. 164, has been quoted many times by us with approval: "It is 
settled beyond controversy that  i t  is entirely discretionary with the 
Court, Superior or Supreme, whether it will grant a partial new trial. 
It will generally do so when the error, or reason for the new trial, is 
confined to one issue, which is entirely separable from the others and 
it is perfectly clear that there is no danger of complication." This case 
comes within the rule stated by Justice Walker as to when a partial 
new trial will be ordered, and in awarding a partial new trial upon 
the issue of damages alone, we find precedents in our following de- 
cisions: Lieb v.  Mayer, 244 N.C. 613, 94 S.E. 2d 658; Himon v.  Daw- 
son, 241 N.C. 714, 86 S.E. 2dl585; Jolurnigan v.  Ice Co., 233 N.C. 180, 
63 S.E. 2d 183; Pinnix v .  Griffin, 221 N.C. 348, 20 S.E. 2d 366; Jack- 
son v.  Parks, 220 N.C. 680, 18 S.E. 2d 138; Messick v .  Hickory, 211 
N.C. 531, 191 S.E. 43; Gossett v .  Metropolitan Life Ins. Co., 208 N. 
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C. 152, 179 S.E. 438; Johnson v. R. R., 163 N.C. 431, 79 S.E. 690, 
Ann. Cae. 1915 B 598; Rushing v. R. R., 149 N.C.  158, 62 S.E. 890, 
Pickett v. R. R., 117 N.C. 616,23 S.E. 264; Tilktt v. R. R., 115 N.C. 
662, 20 S.E. 480. The instant case of Bfid Johneon, infant, falls in 
the same category. 

In  Rosa Lee Johnson's case, we find no error. In  the case of the 
infant Efird Johnson, a new trial is ordered, limited, however, to the 
issue of damages. 
Rosa Lee Johnson's Case - No error. 
Elfird Johnson's, an infant, case - Partial new trial. 

DMMA WALKBR v. TEE GOUNrl'Y OF RAh'DOLPEE. 

(Filed 29 January, 1980.) 

1.'J!ri&lg- 
On motion to nonsuit the evidence must be considered in the light most 

favorable to plaintiff. 

2. Negligence Q 11- 
A person will not be held contribntorily negligent as a matter of law 

In hiling to see an apparent danger in those in&ames 'in which hie at- 
tention is di~erted or when he is naturally giving his undivided akbn- 
tion to other matters, if under the m e  circumstance8 an  ordinarily 
prudent person would have been inattentive to the danger. 

3. Negligence Q 87% 
Dvidence tending to show that a buUetln baami in  the ball of a court- 

house extended some nineteen inches over a stairway lading to bhe 
basement, that plainti€€ had never been in thbt part of the coufiouse 
before, and that while gazing a t  the bulletin baa~d,  intent on flnding a 
notice of sale of land in which she wae interested, she moved sideway8 
to her right and fell down the basement stairs to her 4 u r y ,  is held not 
to disclose contributory negligence on her part as a matter of law in 
failing to see the stairs, even though they were crbviou~ had she looked, 
since whether she was negligent in failing to see the stairs while her 
attention was naturally diverted to the "bulletin board is a question for 
the jury. 

4. Negligence Q 33- 
Evidence that a county maintained a bulletin board in the hall of its 

courthouse with niueteen imhea of the bulletin board extending over 
an unguarded stairway, resulting in injury to an invitee inadvertently 
smping into the s t a i m y  while examining notices on the bulletin board, 
held sufficient to be submitted to the jury on the i m e  of negligence. 
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6. Negligence Q 87b- 
IA @ereon in going into the county conrthouse to search for legal noticea 

required by law to be w t e d  at the courthouse ia not a licensee but an 
W t e e .  

APPEAL by defendant from Thompson, Special Judge, 25 May 1959, 
of RANDOLPH. 

This is a civil actian instituted by the plaintiff to  recover damages 
from the defendant for injuries caused by the alleged negligence of 
the defendant in maintaining a bulletin board in the manner here- 
inafter set out. 

It was stipulated by the parties through counsel of record, "That 
the defendant on July 17,1958, and for a numiber of years prior there- 
to, provided and maintained for the use of ,posting public notices, bul- 
letin boards on the inside walls a t  the front entrance of the main por- 
tion of the Randolph County Courthouse; that  the bulletin board lo- 
cated to  the west of such entrance measures 8 feet and 3 inches in 
length, 3 feet and 9 inches in width; that  the !bottom thereof is 45 
inches from the floor and the top thereof is 90 inches from the floor; 
that the west end of said bulletin board extends 19 inches over the 
stairway leading into the basement of said Courthouse * * *." 

The defendant stipulated in the court below, "that on the 17th day 
of July, 1958, there was in force a policy of liability insurance to in- 
demnify the defendant from liability for negligence or tort in excess 
of the amount prayed for in the complaint in this action, which had 
theretofore been secured by the Board of County Commissioners of 
Randolph County, pursuant to G.S. 153-9.44, and that  the defend- 
a t ' s  governmental immunity from liability for damages by reason 
of injury to persons or property caused by the negligence or tort of 
the defendant was thereby and is now waived in this action." 

The plaintiff was allegedly injured by falling down the stairway 
over which the bulletin board extended, while looking for a notice of 
sale of property in which she had an interest as  a tenant in common, 
which notice had been posted on said bulletin board. 

The plaintiff, who was 77 years of age a t  the time of the acciclent, 
testified: "I entered the Courthouse a t  the front door, walked about 
half or a third of the way of the hall and did not see the advertise- 
ment, and turned around * * *. When I turned I went t o  my right and 
saw a bulletin board. I started to  look for the advertisement. The 
bulletin board was some higher than my head * * *. I had to lean 
back this way to see up to  it. When I got to the bulletin board, I 
tried to read what was on it. I read one and i t  wasn't what I wanted. 
I looked a little further and saw one * * I tihought * was about 
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the right length for the piece I had seen in the paper and I stepped 
over to see i t  and, when I did, I landed on the floor a t  the bottom of 
the stairs, the landing. I was carried to the Randolph Hospital. 
My head felt like i t  was cracked, both arms were broke(n) and I 
hurt all over. I remained in the hospital from trhe 17th day of 
July till the 13th day of September. * * As I moved along in front 
of the bulletin board looking for the notice of sale I was moving to  my 
right." 

On cross-examination, this witness testified, "I entered the Court- 
house * * * with (my niece) Mrs. Buren Lanier. * * * As I approached 
the bulletin board I walked up sort of t o  the middle of i t  and went to 
the right and she went to the left. It was sometime between 2:30, 3 or 
4 o'clock. I .bhink i t  was sort of sunshiny *. Nothing was said be- 
tween us from the time we walked to the board until I fell downstairs. 
When I walked up to the board, I walked to  my right sideways." 
Questions were propounded to the witness and anmered as  follow^: 
"Q. While you were walking sideways, did you a t  any time turn yo-yr 
head and look to the right? A. I was looking up on the board. Q. Did 
you ever actually take your eyes off the (board and look to  the right? 
A. No. After I looked up there and seen that, I didn't take my eyes 
off the board. I thought I'd see what i t  was. Q. During this time did 
you do anything other than read one notice and found that  wasn't 
the one, and looked a t  the other notice? A. I just glanced all over the 
board, looking for what I thought I wanted, and when I spied the 
one I thought I wanted, from the lengbh of it, that  is when I stepped 
over a little and that  is when I hit the landing down there." 

Mrs. Buren Lanier testified for the plaintiff ars follows: "We walk- 
ed in the front door (of the Courthouse) and neither one knew where 
the board was. So we walked straight in the hallway. I didn't see any- 
thing on the wall so we turned and looked back taward the front and 
saw the board on the right and walked immediately t o  it. The board 
was full of notices. We each started looking a t  the board . We 
did not look but a few minutes until she fell. I knew that there was 
a tract of land in whiah Emma Walker had an interest and was up 
for sale a t  that  time. Miss Emma is very small. The /board wae up 
quite a bit for her. Notices were p t e d  to the top of the board and 
to the extreme western edge of it. *" 

On cross-examination tihis witness testified, " there was ade- 
quate light for us to read those notices without difEculty. The 
area was adequately lighted. "' 

At the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was overruled. Defendant offered 



808 IN T H E  SUPREME COURT. [251 

no evidence, rested, and renewed its motion which was again overruled. 
Iwues of negligence, contributory negligence and damages were sub- 

mitted to the jury, each of which was answered in favor of the plain- 
tiff. Judgment was entered on the verdict, and the defendant appeals, 
assigning error. 

Archie L. Smith for plaintiff. 
Coltrane & Gavin for defendant. 

DENNY, J. The primary question to be determined on this appeal 
is whether or not the court committed error in overruling the defend- 
ant's motion for judgment as of nonsuit. 

I n  our opinion, when plaintiffk evidence is considered in the light 
most favorable to her, as i t  must be on motion for judgment as  of 
nonsuit, i t  is sufficient to take the case t o  the jury. Pierce v .  Insurance 
Co., 240 N.C. 567, 83 S.E. 2d 493; Winfield v. Smith, 230 N.C. 392, 
53 S.E. 2d 251; Griw v. Phillips, 230 N.C. 672, 55 S.E. 26 485. 

We concede that this is a borderline case. In principle, however, 
we think the evidence falls within the category of the factual situa- 
tions involved in Dennis v. City of Albemarle, 242 N.C. 263, 87 S.E. 
26 561 and Hunt v. Meyers Co., 201 N.C. 636, 161 S.E. 74. 

In  Dennis v. City of Albemarle, supra, the evildence tended to show 
that the plaintiff was aware of the maintenance )by defendant of the 
low wire across the highway near his home; that  plaintiff, standing 
a t  the rear of a truck loaded with hay, with his head above the main 
load, was on the lookout for the wire, but that he did not know the 
exact height of the wire; that  the wire was d%cult t o  see +because of 
the trees on either side of the highway, and as the truck was driven 
under the wire, plaintiff's attention was diverted by a workman call- 
ing to him from the steqple of a church along the highway. Instinctive- 
ly, he looked in that direction and spoke to the workman. When he 
turned  back, the wire struck the plaintiff in the moukh, threw him from 
the truck and caused him to suffer injuries. Bobbitt, J., speaking for 
the Court, said: "The general rule, applicable here, is well stated in 
65 C.J.S., 726, Negligence sec. 120, as  follows: 'When a person has 
exercised the care and caution which an ordinarily prudent person 
would have exercised under the same or similar circumstances, he is 
not negligent merely because he temporarily forgot or was inattentive 
to a known danger. To forget or t o  be inattentive is not negligence un- 
less it amounts to a failure to exercise ordinary care for one's safety. 
Regard must be had to the exigencies of the situation, and the cir- 
curnstances of the particular occasion. Circumstances may exist un- 
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der whiclh forgetfulness or inattention to  a known danger may 'be con- 
sistent with the exercise of ordinary care, as where the situation re- 
quires one to  give undivided attention to other matters, or is such as 
to produce hurry or confusion, or where conditions arise suddenly 
which are calculated to divert one's attention momentarily from the 
danger. In  order to excuse forgetfulness of, or inattention to, a known 
danger, some fact, condition, or circumstance must exist which would 
divert the mind or attention of an ordinarily prudent person; mere 
lapse of memory is not sufficient, and, if, under the same or similar 
circumstances, an ordinarily prudent person wou~ld not have forgotten 
or have been inattentive to the danger, suoh conduct constitutes negli- 
gence." 

In the case of Hunt v. Meyers Co., supra, the plaintiff's evidence 
was to  the effect that about 12 July 1929 she went to the defendant's 
store to buy a raincoat and some shoes for her boy; that  she was di- 
rected to the )basement department, which was poorly lighted and dark, 
where the shoes were kept. That  there was an aisle or passageway 
between the tables on which were shoes, and there was a stool between 
the tables. The stool could be moved around and was one that  the clerk 
sits on to  fit shoes, but was out of place and in the aisle, and in going 
along the aisle between the two tables to look for the shoes, plaintiff 
testified in part; "The next step I took, I caught my foot in this stool 
that was directly in my path. I was looking for shoes on the table, 
a t  the time I fell over the stool. * * The shoe derpartment is dark, 
i t  is under the balcony. No electric lights there. * * Q. It was a mov- 
able stool and you were just along there and happened to  hit the 
stool? A. Well, the stool - you didn't usually put stools in the aisle 
for people to fall over. Q. I didn't ask you that, you just happened 
to hit the stool; did you step on the stool? A. No, I did not step on it. 
Q. You stepped against it? A. The stool was directly in the aisle and 
I hooked my foot in it. * * * Q. Then i t  was light enough t o  see the 
shoes, the stairway, the clerk, that  is right, isn't it? A. Yes, and if the 
stool had been sitting on the table I would have seen the stool. Q. If 
you had looked for the stool you could have seen it? A. We were not 
supposed to go along looking for the stool. Q. You did see i t  after you 
sterpped on it.? A. Yes, I saw the girl pick up the stool and push i t  
under the table. I was looking for that  then." 

The defendant, at the close of plaintiff's evidence and a t  the close 
of all the evidence, inteqosed motion8 for judgment as  of noomit, 
which motions were overruled. The case WEJB submikted to $he jury on 
the issues of negligence, contributory negligence and damages, which 
were answered in favor of the plaintiff. The defendant appealed from 
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the judgment entered on the verdict, and this Court upheld the rulings 
below. 

I n  order to excuse a person from discovering or seeing what he ordi- 
narily would or should have seen, there must exist some fact, condi- 
tion, or circumstance which $would or might divert the attention of 
an ordinarily prudent person from discovering or seeing an existing 
dangerous condition. 

In  the instant case, the plaintiff was intent on finding a notice of 
p ale at the time @he fell down the stairway, which she could have seen 
had she looked. According to the evidence, however, she never realized 
the s ta i~way was ithere until she fell down it. She had never k n  in 
this part of the Courthouse before. And, like the plaintiff in Hunt v. 
Meyers Co., supra, who was looking for "shoes" and not for "stools" 
in the aisle, the plaintiff \herein was looking for a "notice of sale" and 
not for a "stairway" underneath a portion of the [bulletin board. 

It would seem that  whether the maintenance of an unguarded stair- 
way underneath a portion of a bulletin board constituted negligenoe 
and was a proximate cause of the injury t o  the plaintiff, an invitee, 
who inadvertently stepped into the stairway while examining notiticee 
on the bulletin [board, was a question for the jury. We think the issues 
of negligence and contributory negligence were properly submitted 
to the twelve. Among opinions from other jurisdictions supporting the 
conclusion we have reached are C'heney v. S. Kann Sons & Co., 37 
F. Supp. 493; Marquis v. Goldberg (1931, Mo. hpp.), 34 S.W. 26 549; 
Johnson v. Rulon, 363 Pa. 585, 70 A 2d 325; G r o w  v. F. W .  Wool- 
worth Co., 131 N.J.L. 311, 36 A 2d 398; Hendricken v. Meadows, 154 
Mass. 599,28 N.E. 1054; Burkert v. Smith, 201 Md. 452, 94 A 2d 460. 
See also 66 A.L.R. 2d Anno: Open Stairway or Trap Door - Injury, 
where cases bearing on the subject are collected and discussed, pp. 
331 through 432. 

I t  is said in 66 A.L.R. 2 4  Anno: Open Stairway or Trap Door - 
Injury, page 389: "Plaintiff in Cheney v. S. Kann Sons & Co. (1941, 
D.C. Dist. Col.), 37 F. Supp. 493, sought damages for injuries SUB- 

tained when she fell down a flight of * * " stairs in defendant's store. 
It appeared that, having examined dresses on a rack, plaintiff selected 
a dress therefrom, tumed to get better light on it, took a step, and 
fell down the steps. The jury returned a verdict in plaintiff's 
favor, and defendant moved for judgment notwithstanding the ver- 
dict, arguing that  plaintiff was contributorily negligent as a matter 
of law. The court, denying defendant's motion, acknowledged that 
as plaintiff walked toward the rack before examining the dresses she 
would have observed the stairs beyond the rack if she had looked, 



N. C.] FALL TERM, 1959. 

and would also have observed the stairs if ehe had looked as she 
turned to get a better light on the dress she had selected, but, i t  
was said, her failure to do so did not constitute contributory negli- 
gence as a matter of law under the circumstances presented, which 
showed that plaintiff had never been a t  the place a t  which she was 
injured before, that  her attention was attracted to dressea a s  she 
walked toward the steps down which she fell, and that her attention 
was attracted to the dress she had selected as she hurned to get 
a better light on it." 

Defendant's assignment of error to the failure of the court below 
to sustain its motion for judgment as of nonsuit is overruled. 

The defendant assigns as error the following portion of his Honor's 
oharge to  the jury: "And I instruct you further that  the maintenance 
of the County of a board for the posting of public notices required 
by law constitutes and is an implied invitation on the part of the 
County to persons having an intereat in notices posted upon such 
board to  come there and examine the notices on such board and 
read and inspect same. And any person entering the courthouse 
building for the purpose of examining or looking for a notice which 
the person reasondbly anticipates being there advertising some mat- 
ter which the law requires to be advertised in which the person en- 
tering has .a personal interest of some sort, is an invitee of the 
County when such person enters the building of the County court- 
house for that  purpose." 

G.S. 1-339.17 requira that  notice of public sale of real property 
shall be posted a t  the courthouse in the county in which the property 
is situated, for thirty days immediately preceding the sale. The 
fact that  such notices are required to  be posted, a person interested 
in such notices and who seeks to find the same on the bulletin board 
maintained by the county for such punpose, is not a mere licensee 
but an invitee, and we so hold. 

In Coston v. Skyland Hotel, Inc., 231 N.C. 546, 57 S.E. 2d 793, 
this Court quoted with approval from Coffer v. Bradshaw, 46 Ga. App. 
143, 167 S.E. 119, as follows: "Where the owner or  occupier of land, 
by express or implied invitation, induces or leads others to come 
upon his premises for any lawful purpose, he is liable in damages to 
such person for injuries occasioned by his failure to exercise ordi- 
nary care in keeping the premises and approaches safe. The duty 
of the owner as  occupier of premises to keep the premises safe for 
invitees extends to all portions thereof which the invitee may use 
in the course af the business for which the invitation is extended." 
Leavister v. Piano Co., 185 N.C. 152, 116 8.E. 405. 
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This assignment of error is overruled. 
No prejudicial error is shown by the remaining assignments of 

error that would justify a disturbance of the verdict in the trial 
below. 

Hence, in law, we find 
No error. 

H. IOMMETT POWELL v. EASTEIRN CAROLINA REGIONAL HOUSING 
AUTHQRITP, J. D. ANTHONY, J. B. POWEILL, W. FRANK TAYLOR, 
W. R. ALLBIN AXD RAYMOND BRYAN. 

(BYled 29 January, 1960.) 

1. Municipal Oorporations 8 1- 
Housing authonities created pursuant to GJS. 157-2, 157-4, 157-33 and 

157-35 are  public bodies having the power of eminent domain within 
their reepective areas, G.S. 167-12, which, in the case of regional author- 
ities, ia not M t e d  to a sdngle county. 

2. Venue lc, 
The venue of an aaon *t a regional housing a u t h o ~ t y  to d e  

termine the respective rights of the parties in certain land is properly 
bhe county in which the  realty is dtuated and in which the authority 
baa express power to mt, natwithetandhg that bhe principal office of 
the authority is in another county, G.S. 1-76 (1). This rwult is not in 
conflict with G.S. 1-77 requiring an action against a public officer to be 
brought in the county in which the trans- his official business, since 
a regional housing authority perforce has the power to act in a county 
in whioh i t  3s authorized to acquire realty, even though i t  is not the 
county of its ,principal office. 

APPEAL by defendant Eastern Carolina Regional Housing Author- 
ity (hereafter called Authority) from Stevens, J., September, 1959 
Term, of SAMPSON. 

Plaintiff, a resident of Sampson County, brings this action to de- 
termine the ownership of six tracts of land situate in Wayne Coun- 
ty. He alleges he owns 91% of said lands, the individual defendants 
6%, and defendant Authority 37'0, but asserts i t  owns the lands in 
severalty. He seeks to have the respective rights of the parties in 
the land determined. Appellant is a conporation created pursuant to 
the provisions of c. 157 of the General Statutes. I ts  home office is a t  
Clinton in Samrpson County. 

Defendant in apt time moved for a ~hange of venue removing the 
action to Wayne County where the land is situate. The court denied 
the motion. Authority excepted and appealed. 
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Hubbard & Jones for plaintiff, appellee. 
Marshall T. Spear# for defendant, appeuant, 

RODMAN, J. The Legislature authorized the creation of housing 
authorities as a means of protecting low-income citi~ens from un- 
safe or unsanitary conditions in urban or rural areas, G.S. 157-2. 
To accomplish this punpose it authorized the creation of city hous- 
ing authorities in cities or a ten-mile area adjacent thereto, G.B. 
157-4, county authorities within a particular county, G.S. 157-33, 
and regional authorities within an area composed of two or more 
contiguous counties, G.S. 157-35. 

Authorities created pursuant to  any of these st&tutory provisions 
are "public bodies," "exercising public powers." G.S. 157-9. Hence 
they are sometimes called municipal corporations. Cox v .  Kinston, 
217, N.C. 391, 8 S.E. 2d 252. They are given the power of eminent 
domain, GS, 157-11, which may be exercised in the area of the au- 
thority, G.S. 157-12. 

". . . a regional housing authority and the commissioners thereof 
shall, within the area of operation of such a regional housing author- 
ity, have the same functions, rights, powers, duties and limitations 
provided for housing authorities created for cities or counties . . ." 
G.S. 157-37, G.S. 157-35. 

Defendant appellant claims the right to have this action triedr 
in Wayne County by virtue of G.S. 1-76(1). The language of the 
statute is specific and definite. Plaintiff asserts that the action was 
properly begun in Sampson County where the Authority has its 
principal office. He bases his asserted right on G.S. 1-77, and the 
interpretation which he asserts has consistently been given to that 
statu'te, insisting if there be conflict between the two statutes, the 
latter should control. 

When the statutes are interpreted in the light of their historic 
background, we are of the opinion ,there is no conflict between the 
two and full effect may ;be given to each. 

At the earliest period in the development of the common law, all 
aotions were local. Courts were without power to determine con- 
troversy arising beyond their territorial limits. Expanding commerce 
and public convenience led to a relaxation of this rigid rule. A dis- 
timtion developed1 between transitory actions, actions which might 
have occurred anywhere, and local actions which could only have 
occurred in a particular place. Livingston v. Jefferson, infra. 

To invest courts with jurisdiction in transitory actions, a fictional 
averment was made that the cause uf action arose in the jurisdiction 
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of the court. Defendants were not permitted to traverse this fictional 
avenment of situs in transitory actions but could do so in local actions. 

The historical development of venue and the limitation of jurisdic- 
tion of courts in local and transitory actions is traced by Chief Jus- 
tice Marshall, sitting as rt Circuit Judge, and by Distriot Judge Tyler 
in the case of Livingston v. Jefferson, decided in 1811, reported 15 
Fed. Cas. 660, No. 8411, 1 Brock 203. 

Plaintiff, a citizen of New York, alleged he was the owner of and 
defendant had in 1808, while President of the United States, tres- 
passed "at the city of New-Orleans, in the distriot of Orleans, to wit, 
a t  Richmond, in the county of Henrico, and district of Virginia" upon 
a parcel known by the name of the "Batture of the Suburb St. Mary.'' 
Defendant answered and denied liability, asserting ;that he acted in 
his official capacity as President of the United States and pursuant 
to an Act of Cangress. As an additional defense he asserted the court 
m s  without jurisdiction of an aotion involving a trespass on land in 
Louisiana. 

For plaintiff it was argued that the action was transitory and might 
be brought in any court where defendant could be found, and the aver- 
ment that the trespass occurred a t  Richmond, Henrico County, Va., 
could not be baversedl. Opinions were written by each of the judges. 
It was held the action was local and for that reason the court was 
without jurisdiction. 

The distinction there drawn {between local and transitory actions 
has been frequently spplied. In  Ellenwood v. Marietta Chair Co., 158 
U.S. 105, 39 L. Ed. 913, the court was called upon to determine the 
jurisdiction of the Circuit Court of Ohio to try an aotion involving 
treepsss on land in West Va. Mr. Justice Gray said: "By the law of 
England, and of those states of the Union whose jurisprudence is based 
upon the common law, an action for trespass upon land, like an adion 
to recover the title or possession of l d  itself, is la local action, and 
can only be brought within the State in which the land lies." Hence 
i t  was held that the court sitting in Ohio had no jurisdiction. In 
Stone v. U. S., 167 U.S. 178, 42 L. Ed. 127, an action was brought in 
the District Court of Washington [by the United Ststee against Stone 
to recover hhe value of tinher cut by Stone from lands in Idaho. 
Stone asserted that the court was without jurisdiotion for that the 
action was local and could only ;be tried in courts sitting in Idaho. 
The court held that the aotion for conversion was transitory and not 
local. Similar conclusions were reached in Ophir Silver Min. Co. v. Su- 
perior Court, 147 Cal. 467, 3 Ann. Cas. 340. 

We recognize and give effect to the form in which the trespass is 
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alleged. Malcely v. Boothe Co., 129 N.C. 11; Cooperage Co. v. h m -  
ber Co., 151 N.C. 455, 66 S.E. 434; Blevens v. Lumbm Co., 207 N.C. 
144, 176 S.E. 262. 

In  Phillips v. Mayor, etc. of Baltimore, 72 A 902, plaintiff charged 
that defendant had caused water to pond on the lands of her huthand 
creating a cesspool "emitting noxious odors and gases, and oausing 
the drainage of said cesspool to flow into the cellar af said residence, 
and from thence into a well on said premises, used by her for drink- 
ing and other family and domestic purposes, and that the water of 
said well was thereby contaminated and ~poisoned, by reason of whioh 
plaintiff was made ill and sick, and was rendered unable to perform 
her household duties . . ." She brought suit to recover damages in 
the courts of Baltimore County. Defendant city denied the juris- 
diction of the courts of Baltimore County, insiating that i t  could 
only be sued in the courts of its residence. The defeme so assert- 
ed was sustained, because the action was transitory, and a munici- 
pality could only be sued in the courts of its jurisdicltion on suoh 
actions. The court adverted to its previous decision in the case of 
Mayor, etc., of Baltimore v. Meredith's F & J Turnpike Co., 65 
A 35, stating that i t  expressly adhered to the decision in that caee. 
There the Turnpike Co. had sued the city in the courts af Baltimore 
County for flooding and trespassing on the property of the Turnpike 
Go. outside the city of Baltimore. Holding the action local, the Court 
of Alppeals denied the plea of the city of Baltimore that its courts and 
only its courts had jurisdiction. 

Public convenience which required a relaxation of the rule of locality 
so as to permit transitory actions to be maintained in any court had 
no application to actions against p ~ b l i c  officers predicated upon the 
performance of their public duties. They could only act in a specified 
area. Such actions were necessarily local; hence public policy de- 
manded that such actions be brought in the area in which the official 
was authorized to act. 

Our Legislature, when it adapted the Code of Civil Procedure, pro- 
vided~ in sec. 67 (now G.S. 1-77): "Actions for the following causes 
must be tried in the county where the cause, or some part thereof, 
arose . . . Against a public officer . . . for an act done by him by vir- 
tue of his office." This is a statutory declaration of the common law, 
which we adopted in 1778, G.S. 4-1, insofar as it fixes the place for 
trial. The Act was first interpreted in Johnston v. Commissioners, 67 
N.C. 101. The question for decision was the right to mandamus to 
compel the levy of a tax. The trial court had declined to issue the 
order. Pearson, C. J., said: "Should the plaintiff be under the neces- 
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sity of taking other proceedings in order to get his money, i t  may be 
well to submit to his counsel this question, Must not a writ of manda- 
mus to 'the Boardi of Commissioners of a County' be made returnable 
to the Superior Court of that County? The propriety of this, in a 
general point of view, will occur to every one. Are the Commissioners 
of Cleveland to  be required to make return to writs of mandamus in 
all and every county of the State, wherever s holder of one of the 
coupons of a county bond happens to reside? C.C.P., sec. 67, seeme 
to apply. 'Against a public officer,' for an act done /by him by virtue 
of his office, the proceeding shall be in the county where the act is 
done." 

The Johnston case was followed by Steele v.  Commissioners, 70 N.C. 
137. There plaintiff sued on a note. Defendant demurred to the juris- 
diction of the court for that the cause of action was local. The de 
murrer was sustained and the action dismissed. On appeal, Reade, J., 
said: "We did not think that the failure to pay the debt was the cause 
of action spoken of in the statute, but that the debt itself was the 
cause of action; and that the expression 'where the cause of action 
arose' meant where the debt was contracted or originated. And that 
view is strengthened by the second clause above, 'against a public 
officer * for an act done by him by virtue of his office.' Now, as 
an officer's official acts are confined to his county, and as the cause 
of action is his official act, i t  follows that the cause of action woken 
of 'arose' in the county in which the commissioners acted, and not 
out of their county, where they did nothing 'by virtue of his office.' 
I t  seemed to us to  be the policy to  require that all public officers, when 
sued about their oficial acts, should be sued in the county where they 
transact their official business." Interestingly, although the court wae 
dealing with a question of venue and expressly recognized that fact, 
i t  applied the common law rule of jurisdiction and dismissed the ac- 
tion. When that opinion was written, county commissioners had no 
authority to act beyond their county limits. The Authority has ex- 
press power to  act in Wayne County. 

Jones v.  Statesville, 97 N.G. 86, and Godfrey v.  Power Co., 224 N. 
C. 657, 32 S.E. 2d 27, cited and relied upon by plaintiff, raisedr ques- 
tions of liability for personal injuries resulting from a failure to per- 
form official duties. Ordinarily an .action for personal injuries for fail- 
ure to perform a duty is transitory, but when the aotion involves the 
performance of an official duty, i t  becomes a local action. Light Co. 
v. Commissioners, 151 N.C. 558, 66 S.E. 569, likewise involved negli- 
gent failure to perform an administrative public duty. 

Plaintiff adds to the foregoing list Cecil v.  High Point, 165 N.C. 
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431,81 S.E. 616, which he asserts is determinative of this appeal. There 
High Point, operating a sewerage plant, discharged within its corpo- 
rate limits in Guilford, sewerage in a stream which flowed to and on 
plaintiff's land in Davidson County. Plaintiff brought his action in 
Davidson. Defendant sought to remove to its home county of Guil- 
ford. The motion was allowed. This ruling was affirmed on appeal. As 
the 'basis for the decision, Hoke, J., said: "The language of section 
420 (now G.S. 1-77) more especially pertinent to the inquiry i9 that an 
action against a public officer for an act done by virtue of his office 
shall be tried in the county where the cause of action or some part 
thereof arose, and our cases just referred to, construing the statute, are 
in aocord with authoritative decisions in other States, in which i t  is 
held that where the cause of an alleged grievance is situate or exists 
in one State or county and the injurious results take effect in another, 
the courts of the former have jurisdiction." 

Concedely, the opinion also contains language supporting plaintiff's 
position, but the observations with respect to a conflict between G.6. 
1-76 and 77 were unnccessary in view of the holding that the wrong- 
ful act was done in Guilford and hence the cause of action arose there. 

Our interpretation of the basis for the decision c o n f o m  with the 
opinion rendered in the subsequent case of Murphy v. High Point, 218 
N.C. 597, 12 S.E. 2d 1, holding that  High Point could be sued on a 
cause of action arising in Davidson County because of the discharge 
of sewerage on land in Davidson County from High Point's plant 
located in Davidson. 

Here the cause of action is the title to the land. The land is situate 
within the domain of the Authority. If perchance any official act 
could be claimed as relating to the title t o  the land, i t  would be the 
acquisition of title which could only have occurred in Wayne County 
where the land is situate. The Authority does not assert any incon- 
venience 'by trial in Wayne. To the contrary, i t  insists that  i t  will be 
greatly inconvenienced if the cause is not tried where the land is sit- 
uate and all public records relating to the title are kept. 

In  our opinion, sound reason and the weight of authority support 
the position that an aotion involving the title t o  real estate is properly 
triable in the county in which the land is situate. Mayor, etc., of Bal- 
timore v. Meredith's F & J Turnpike Co., supra; Cooper v. Sanitary 
Dist. No. 1, 19 N.W. 2d 619 (Neb.) ; Dallas v. Hopkins, 16 S.W. 2d 
852 (Tex.) ; Swanson v. City of Sioux Falls, 266 N.W. 115 (S. Dak.) ; 
Oklahoma City v. District Ct., 32 P 2d 318, 93 A.L.R. 489 (Okla.) ; 
Oklahoma City v. Rose, 56 P 2d 775 (Okla.) ; City of Corpus Chnbti 
v. McMurrey, 90 S.W. 2d 868 (Tex.); Fourth Jefferson D. Dist. u. 
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City of New Orleans, 14 So. 2d 482 (La.) ; Hjelm v.  City of St. Cloud, 
152 N.W. 408 (Minn.) ; North Sterling Im. Dist. v. Dickman, 178 P 
559 (Col.) ; 38 Am. Jur. 421. 

Reversed. 

ROY R. MODOWELL (EMPLOYEE) V. T O W N  OF KURIE BEAOE   EMPLOY^) ; 
AND TRAVELERS IWSURIANYE 001MPANY ( C A ~ I E B )  . 

(Filed 29 January, 1980.) 

1. Master and Servant Q 8- 
Within its statutory limits the jurisdiction of the Industrid l l d s -  

sion is a continwing one, and the Commission h m  authomity to make ita 
records speak the truth or correot u ermr of law to make its award 
conform to the mandate of staitute, and kherefore when a Oommissioner's 
award for permanent ,partial dimbihity is In an  m o u n t  lees than the 
statutory minimum then in effect (G.S. 97-29), the Commiwion has 
authordty to cmec t  the award, even w mero motu. 

a Appeal and Error Q 11: Master and Servant Q 0% 
Whether appellant will be permitted to withdraw his appeal ie a mat- 

ter of discretion and not a matter of right, particularly when the righta 
of appellee may be adversely &eat&, and ordinarily appellant may 
withdraw the appeal only with leave of court upon proper application. 

8. Master and Servant Q 9a: Adntinistrative Law $j 4- 
The Workmen's Compensation Act (provides orderly procedure for a g  

peal, 6.8. 97-85, and certiorari will not lie ae a snb%titute for an appeal 
but ds proper only when the aggrieved party canmt perfect appeal 
within the time k i t e d  and such inability is not due to any fault an 
his own part, and there is merit in his exceptions to the acbion of the 
administrative agency. 

HIWINS, J., took no part in the conaideration or decision of W case. 

APPEAL by plaintiff, employee, from Parker, J., a t  June, 1959 Civil 
Term, of NEW HANOVER. 

Civil proceeding before North Oarolina Industrial Commission pur- 
suant to provisions of the Workmen's Compensation Aot of North 
Carolina. 

The record discloses that the parties are subject to and bound by 
t,he provisions of the Workmen's Compensation Ad,  and that !plaintiff 
contended that he sustained two injuries arising out of and in the 
course of his employment by defendant Town of Kure Beach- the 
first incident occurred on or about 17 June, 1957, dealt with i,n Docket 
B-4803; and the second occurred on or gbout 16 September, 1957, dealt 
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with in Docket B-5586. I t  appears of record that  both were considered 
by N. F. Ransdell, Commissioner, a t  hearing on 10 March, 1958, each 
party appearing through counsel; and that based on the stipulations 
of the parties and the evidence in the case, Ransdell, the hearing com- 
missioner, filed opinion on 20 March 1958, in respect to each claim. 

In Docket B-4803, pertaining to the alleged accident of 17 June 
1957, Ransdell, Commissioner. found (1) that  in the way and man- 
ner set out in the opinion plaintiff sustained an injury by accident 
arising out of and in the course of his employment on 17 June, 1957; 
(2) that  following his injury on 17 June 1957, plaintiff continued to 
earn full wages; that  on 16 Septemiber 1957, while reaching down to 
get a bucket of paint, plaintiff had a recurrence of his injury of 17 
June 1957, by reason of which plaintiff was hospitalized for 23 days 
and a laminectomy was performed on him; that plaintiff was tem- 
porarily totally disabled by reason of his injury of 17 June 1957, from 
16 September 1957, to 28 October 1957; returning to his work for 
defendant employer on 28 October 1957, a t  same wages, and con- 
tinued in this employment to the date of the hearing in the case; and 
that plaintiff reached the end of the healing period on 28 December 
1957, and has a 15 per cent permanent partial disability to or loss of 
use of his back by reason of his injury of 17 June 1957. 

And, based upon these findings of fact, the hearing commissioner 
concluded as matters of law that plaintiff sustained an injury by ac- 
cident arising out of and in the course of his employment on 17 June, 
1957; that  he was temporarily totally disabled by reason of his in- 
jury from 16 September 1957, to 28 October 1957, and is entitled to 
compensation a t  the rate of $32.50 per week during this period for 
temporary total disability, G.S. 97-29; and that  having a 15 per cent 
permanent partial disability to or loss of use of his back by reason 
of his injury of 17 June 1957, he is entitled to compensation st the 
rate of $4.88 per week for 300 weeks from and after 28 December 
1957 (the date maximum improvement was reached for this disability), 
G.S. 97-31 (4), Watts v. Brewer, 243 N.C. 422. 

And based upon the foregoing findings and conclusions, the hear- 
ing commissioner entered the following award, in pertinent part: De- 
fendants shall pay plaintiff (1) compensation a t  the rate of $32.50 per 
week from 16 September 1957, to 28 October 1957, for temporary 
total disability. 

(2) * + compensation for 300 weeks from and after 28 December 
1957, a t  the rate of $4.88 per week for his 15 per cent permanent par- 
tial loss of use of his back, formal notice of which was given to the 
parties by the Induetrial Commission. 
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In  Docket B-5586, pertaining to the alleged accident of 16 Septean- 
ber 1957, Ransdell, Commissioner, found as4acts: That in the way 
and manner set out in the opinion, plaintiff did not sustain an injury 
by accident arising out of and in the course of his employment on 16 
September 1957, and the only unusual occurrence on this date was a 
reourrence of his injury of 17 June 1957. 

And based upon the foregoing findings and stipulations, the hear- 
ing commissioner concluded as a matter of law (1) that the incident 
complained of on 16 September 1957, was not an accident (citing 
Hewley v. Cooperative, 246 N.C. 274), and (2) that on that date 
plaintiff sustained a recurrence of his injury of 17 June 1957, and 
whether such recurrence is compenseble will be considered in I.C. 
Docket B-4803, and will not be discussed here, and (3) that plaintiff's 
claim for benefits resulting from the alleged accident of 16 September 
1957,1nuet be denied; and award, in conformity to the foregoing facts 
and conclusions, so denying compensation, was ordered+ formal no- 
tice of which was given ,by the Commission to  the parties. 

The record fails to show that plaintiff gave notice of appeal from 
either award so made (by the Industrial Commission. But the record 
does show that in each case on 26 March 1958, attorneys of record 
for defendants gave notice to the North Carolina Industrial Commis- 
sion of their appeal from the opinion and award of N. F. Ransdell, 
Commissioner. In  each case the notice of appeal notes "that said ap- 
peal is dated and transmitted on March 26, 1958 + * * within seven 
days of the receipt of the notice of formal award." 

Thereafter in each case on 2 April 1958, the Industrial Commission, 
in letters addressed to  attorneys for defendants, acknowledged re- 
c e i ~ t  of their letters of 26 March 1958, giving notice of defendants' 
appeal to the Full Commission from the opinion of Ransdell of 20 
March 1958; and in each indance the Commission states that "The 
caee has been listed on the review docket, and wlhen i t  is set for hear- 
ing, before the Full Commission, all parties will be given due notice." 
And in each i t  is stated "We are enclosing a copy of the Commission's 
Rule Number 20 (formerly Number 21) relative to appeals to the 
Full Commission in compensation cases, together with eight copies af 
Form 44 for 'your' use in complying with 'same. Please file the form 
in triplicate." 

Thereafter in each case under date of "7-23-58" the N. C. Industrial 
Commission notified defendants and notified counsel for plaintiff and 
counsel for defendants that, sitting as the Full Commission, i t  "will 
review the above case a t  its office ' ' in Raleigh a t  ten o'clock A.M., 
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on August 19, 1958" granting appearance and privilege of oral argu- 
ment. 

The record in Docket B-4803 shows thlat in the meantime, to wit: 
under date of 16 August 1958, attorneys for defendants wrote a let- 
ter to the North Carolina Industrial Commission, copy to attorneys 
for plaintiff, reading as follows: "Our client has complied with the 
award made in these cases, and we desire now to abandon the appeal, 
notice heretofore given, and which is set for hearing on Tuesday, 
August 19. We enclose copy of a letter which we have written plain- 
tiff's attorneys and with which $we enclose drafts as set forth in the 
letter." 

And the record discloses that in case Docket B-4803 R. Brookes 
Peters, Commissioner, entered an order for the Full Commission, ex- 
amined and approved, by the Chairman, and N. F. Ransdell, Com- 
missioner, in whioh after reviewing the file substantially as hereinabove 
set forth this question was asked: "May the appellant by letter, re- 
ceived the day before the hearing date, stating that they desire to 
abandon their appeal effect a dimksal  of their appeal, when the ap- 
pellee would be prejudiced thereby and without his consent?" To this 
question the order responded "We think not." And in support of this 
position it is there stated: "When the appeal from the award of the 
hearing commissioner was taken the case was carried up to the Full 
Commission (Hoke v.  Greyhound COT., 227 N.C. 374, 375). The Full 
Commission has the authority and the duty to review the award and, 
if proper, amend the award, G.S. 97-85. The Commilssion may, on its 
own motion, determine any phase of the controversy. Lewis v.  City of 
High Point, 1 I.C. 227 (1930). 

"Whether or not an appellant will be permitted to dismiss or with- 
draw his appeal is a matter within the discretion of the court, and 
not a matter of right on the part of the appellant. He must, accord- 
ingly, make application to the proper court for leave to dismiss, and 
show that the appellee will not be prejudiced by khe dismissal. Inas- 
much as leave must be obtained from the court, the mere service of 
notice that the appeal has been withdrawn does not amount to a dis- 
missal. 3 Am. Jur. pp 322-323, Appeal and Error, Sec. 748. While, 
generally, an appellan* may dismiss his appeal without regard to the 
consent of appellee, he may not do so, without appellee's consent if 
appellee will be prejudiced thereby." 3 Am. Jur. 321- Appeal and 
Error, Sec. 747. 

Then the order proceeh to state: "The opinion filed 20 March 1958, 
awarded plaintiff compensation a t  the rate of $4.88 per week for 300 
weeke for his 15 per cent permanent partial loss of use of his back. 
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In  the case of Kellams v. Metal Products Co., 248 N.C. 199, handed 
down 9 April 1958, the Supreme Court held that compen~ation award- 
ed an employee for permanent partial disability in accordrance with 
the provisions of G.S. 97-31 was subject to  the maximum and mini- 
mum provisions of G.S. 97-29. G.S. 97-29 provides for a minimum' 
compensation of $10.00 a week. 

"The date of the accident giving rise to this claim, 17 June 1957, 
falls within the period of time governed by the Kellams decision. 
(The amendment to G.S. 97-31 (t) made Section 2, Chapter 1396, 
Session Laws of 1957, was not in effect until 1 July 1957). Therefore, 
the award made by Commissioner Ransdell 20 March 1958, does not 
comply with the law. The plaintiff is entitled, as a matter of right, to 
have this award amended to comply with the law. This is a substan- 
tial right and one which would be prejudiced if defendants were per- 
mithed to withdraw their appeal and have the award affirmed as 
written. 

"The Full Commission being of the opinion that the w a r d  in this 
case should $be amended to provide for compensation to be paid plain- 
tiff at the rate of $10.00 per week for 300 weeks from and after 28 
December 1957, for his 15 per cent permanent partial loss of use of 
his back." 

In  accordance therewith order was entered amending the order of 
Ransdell, Commissioner, of March 20, 1958, and affirming it ae so 
amendid. And thereupon, and in accordance therewith, notice of for- 
mal award was entered on 29 August 1958. 

And the record discloses that on 5 September 1958, the order of 
the Full Commission, dated 29 A u p t  1958, was amended to note 
that suoh action by the Commission waa ex mero motu. 

Thereafter on 16 October 1958, attorneys for defendants gave notice 
to "North Carolina Industrial Commission" and to attorney for plain- 
tiff that Kure Beach and The Travelers Insurance Company had filed 
a petition for certiorari in this case, a copy of which is attaohed to 
and served with the notice-further informing i t  that on November 
17, 1958, in Superior Court of New Hanover County, they will make 
application to the Honorable Walter J. Bone, Judge holding the courts 
of the Fifth Judicial District, for said writ of certiorari to the end that 
the proceedings in the above entitled action may be brought before 
the Superior Court for revim. 

The record shows that a t  March, 1959, Civil Term, upon factual 
situation substantially as hereinabove set forth, writ of certioarari 
was signed and entered by Parker, (Joseph W.) J. 

Thereafter at June, 1959, Civil Term of New Hanover County Su- 
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MODOWELL v. KUBE BEACH. 

- > 

prior  Court the cause came on to be heard, and the court being of 
opinion that the Full Commission was without jurisdiction to enter 
the order prepared by R. Brookes Peters, Commissioner, for the Full 
North Carolina Industrial Commission, dated 29 August 1958, in said 
proceeding bearing Docket No. B-4803, and that i t  was further with- 
out jurisdiction to enter an award based upon said order; and the 
court being of the opinion that the said "order for the Full Cornis-  
sion by R. Brookes Peters, Commissioner" was intended to affect 
substantially the rights of the defendants herein and was entered with- 
out notice to the defendlaants and without opportunity ,being given the 
defendants to  be heard; and said order and award were irregular, 
and the entry thereof was contrary to the course and practice of the 
courts, and done in the attempted exercise, without notice or oppor- 
tunity for hearing, of a "discretion" which for want of jurisdiction 
could not be lawfully exercised by said Full North Carolina Indus- 
trial Commission upon the record in this proceeding, entered judg- 
ment in pertinent part as follows: "That this cause be and the same 
is hereby remanded to the North Carolina Industrial Commission 
with direction to enter an order herein vaoating the said 'order for 
the Full Coramission by R. Brookes Peters, Commissioner' filed Au- 
gust 29, 1958 together with the award entered thereon and together 
with all orders of the Full North Carolina Indugtrial Commission 
issued subsequent to the opinion and award of N. F. Ransdell, Com- 
missioner, dated March 20, 1958, in the proceeding entitled as above 
bearing Docket No. B-4803 *." 

Plaintiff excepts to the foregoing judgment, and the signing and 
entering thereof, and appeals to Supreme Court and assigns error. 

Wessell & Crossley for plaintiff, appellant. 
White & Aycock for defendants, appellees. 

WINBORNE, C. J. At the outset the Workmen's Compensation Act 
of North Carolina provides orderly procedure after an award is en- 
tered upon findings of f a d  and conclusions of l&w by the hearing com- 
missioner. It is provided by G.S. 97-85 that "if application is made 
to the Commission within seven days from the date when notice of 
the award shall have been given, the Full Commission shall review 
the m a d ,  and, if good ground be shown therefor, reconsider the evi- 
dence, receive further evidence, rehear the parties, or kheir representa- 
tives, and, if proper, .amend the award." Indeed, an award of the Com- 
&ion upon such review, as provided in G.S. 97-85, h a l l  be con- 
clu.sive and binding as to all questions of fact; but either party to the 
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dispute may, within thirty days from the date of such award, 
but not thereafter, appeal from the decision of said Commission to 
the Superior Court of the county in which the alleged accident hap- 
pened, or in which the employer resides or has his principal office. 

In Ruth v.  Carolina Cleaners, Inc., 206 N.C. 540, 174 S.E. 445, 
Brogden, J., wrilting for the Court had this to say: "The Industrial 
Commission has within the limits prescribed by statute continuing 
jurisdiction, and hence as an administrative agency, empowered to 
hear evdence, and render awards thereon #affecting the rights of work- 
ers, has and ought to have authority to make its own records gpeak 
the truth in order to protect its own decrees from mistake of material 
facts and the blight of fraud"; and the opinion concludes with this 
applicrution of the principle: "The Full Commission finds land asserts 
that the sward was not made in compliance with the provisions of 
the statute, and manifestly t~he Commission is entitled to vacate an 
award which the Commission itself admits was contrary to law." 

Such is the situation in case in hand. It is provided by statute G.S. 
97-31(20) that the weekly compensation payments referred to in 
this Section shall be subject to the same limitations as to maximum 
and minimum as set out in G.S. 97-29. And the provigions of the &at- 
ute are applied in Kellams v .  Metal Products, 248 N.C. 199, 102 S.E. 
26 841. There the Court held that tihe weekly award should have been 
$8.00 instead of $2.76. Hence i t  was held that the Superior Court of 
Meoklenburg County should remand the case to  the Industrial Com- 
mission for an amendment to its awlard striking out $2.76 and sub- 
stituting $8.00 therefor. 

Subsequent to this decision in the Kellams case the 1955 Session of 
the General Assembly passed an act (Session Lam 1955, Chapter 
1026) amending G.S. 97-29 by striking the word "eight" and inserting 
in lieu thereof the word "ten1- effective from and after 1 July 1955. 
Thus i t  was patent in instant case that the award of $4.88 a*s weekly 
compensation for permanent partial loss of use of back was error 
which should be corrected by inserting in lieu of that figure the figure 
"ten." To fail to do so, would work a grave injustice to  the claimant. 
And, as stated in the Ruth case, supra, the Commission has, and 
ought to have authority to make its own records comply with the 
law-as indicated by the General Assembly; and i t  should do so even 
ex mero motu. 

Moreover, defendants have elected not to pursue their right to ap- 
peal, but to withdraw their notice of appeal ;to the Full Commission. 
In this connection i t  is noted that the Full Commission in opinion of 
29 August 1958, took the position that whether an appellant will be 
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permitted to  withdraw his appeal is a matter addressed to the dis- 
cretion of the court, and not a matter of right on the part of the ap- 
pellant. This is accordant with decisions of this Court. 

I n  S. v. Grundler and S. v. Jelly, 251 N.C. 177, 111 B.E. 2d 1, opin- 
ion by Moore, J., i t  is stated that "An appellant has the right to dis- 
miss his appeal with leave of the court * And appeal ie under the 
control of the court for all purposes and appellant does not have 
absolute right to dismiss i t  + T o  make the withdrawal effective 
the court must so order and leave of court is required Applica- 
tion to withdraw appeal is addressed to the sound discretion of the 
court * *." 

As to certiorari- in Sanford v.  Oil Co., 244 N.C. 388, 93 S.E. 26 
560, opinion by Barnhill, C. J., i t  is declared: "When the applicable 
statu.te provides an appeal from an administrative agency or an in- 
ferior court to the Superior Court, the procedure provided in the Act 
must be followed. A wit of certiorari cannot be used as a aubstitute 
for an appeal either before or after the time for appeal has expired. 
In  proper cases an appellant may apply for a writ of certiorari when 
it is impossible for him to perfect his appeal during the time allowed 
by the statute. But the writ should not be allowed until or unless the 
application therefor makes i t  appear that  (1) the aggrieved party 
cannot perfect the appeal within the time provided by the statute, (2) 
his inability to perfect the appeal within the time allowed is not due 
to any fault on his part, and (3) there is merit in his exceptions to the 
action of the administrative agency or inferior court, as the case may 
be" (citing cases). 

Applying these principles to case in hand, it seems clear that the 
writ of certiorari was improvidently issued, and the judge of Superior 
Court was without authority to enter the judgment from which ap- 
peal is taken. Therefore i t  must be reversed, and the case remanded 
by Superior Court to North Carolina Industrial Commission for fur- 
ther proceeding in accord with legal procedure. 

Reversed and remanded. 

HIGGINS, J., took no part in the consideration or decision of this case. 
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WHITEVILLE CITY ADMINIS'1IRATIVE UNIT v. 
COLUMBUS aOUNTY BOARD OF OOUNTY COBfMIBSIONEIRS. 

(Filed 29 January, 1960.) 

1. Schools 6a- 
When funds are available, the location of a sch001 site lies exclusively 

with bhe bmrd of education or the administrative unit charged wlth 
the responsibility of operating the school, but such authority is predd- 
a t e  on the assumption that money is avallable to pay for the site, and 
the statute does not touch the question of where the funds &all come 
from or  authorize the school authorities to co- the levying of a tax 
to provide suuh funds. G.8.  115-125. 

a. &hools g Ba- 
I t  is the duty of a board of education or administrative unit to evaluate 

the need of funds for the operation of )the schools and apply to the board 
of county commissdoners for the necessary funds, and when the funds 
acre appropriated, to expend the same withln the designated classifica- 
tions as will best serve school needs. 

8. W e -  
I t  is the duty of the board of county cormnissioners to study the re- 

quests for school funds filed with it by the board of education, and by 
taxabion to provide such funds, and only such funds, as may be needed 
for the economic91 administration of the schools. G.S. 116-80. 

4. Same- 
When disagreement arises &ween the board of education and the 

board of county commissioners a s  to the amount of funds necessary for 
riwhool purposes, the county commissioners cannot be required to provide 
funds beyond their estimate of needs unless the controversy ie r&ved 
against them in nu action in the ~lature of wul?idamus to compel the levy 
of the necessary taxes, in which action the issue must be determined by 
a jury when jury trial is requested by the county comlaissionem. 

5. Same-- Verdict of jury is determinative of controversy of whether 
particular item of expenditure is reasonably necessary to maintenance 
of schools. 

A school adrministrative unit submitted ita request for funds necessary 
for operation of the schools, which inoluded an ttem for the purchase 
of a new echo01 site upon wMoh to reconstruct a eohool to replace one 
that had burned, upon its contention that the old site was inadequate. 
The board of c o ~ s i o n e r a  refused the request for funds for the new 
site upon its contention that suclh funds were not reasonably necessary 
to maintain the schools of the distriot. In an action instituted by the 
administrative unit, the county commissioners demanded a jury trial, 
and the jury found that the funds for the new soh001 site were not neces- 
sary to the maintenance of the schools of the district. Held: The adminis- 
trative unit is not entitled to compel the levy of taxes for the purpose of 
raising the funds for the new school site. 

MOOBE, J., took no part in the consideration or decision of this case. 
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APPEAL by Whiteville City Administrative Unit from Craven, S. J., 
August, 1959 Special Term, of COLUMBUS. 

Appellant is a governmental agency charged with responsibility of 
operating the public school system in a portion of Columbus County, 
G.S. 115-4. (The school laws were recodified in 1955. The section 
references to the General Statutes used in this opinion are those ap- 
pearing in the 1959 Supplement.) 

Appellant operated an elementary and a high school on a site con- 
taining 15.5 acres, five acres of which was allocated to the elementary 
school and 10.5 acres to the high school. The building housing the 
high school was destroyed by fire 17 December 1958. It was insured. 
Appellant collected and had available from its insurance carrier for 
use for a new high school $302,646.24. After due consideration, ap- 
pellant concluded: the old location was not desirdble as a site for a 
new high school both because of location and area; a new high school 
to replsace the one burned was a necessity; an adequate building prop- 
erly equipped would, cost $391,678.85; a new site containing 22 acres, 
which appellant had selected, would cost $44,000; in addition to these 
sums, i t  needed as a capital outlay $3,800 to repair its other buildings. 

Appellant filed with defendant Board of Commissioners a budget 
showing its needs for: (A)  current expenses, (B) capital outlay, and 
(C) debt service as prescribed by G.S. 115-78 and 80. Defendant Com- 
missioners approved the budget for current expenses and debt service, 
and obligated the county to  provide the amounts requested. 

The Commissioners approved each of the items requested in the 
capital outlay budget except for $44,000 for the proposed new site. 
I t  refused to appropriate any money to purchase a new site. 

Appellant requested a joint meeting of the two Boards as provided 
by G.S. 115-87. The joint meeting was held. The parties were unable 
to  agree on the need for a new site. Thereupon the matter was sub- 
mitted to the clerk of the Superior Court of Columbus County as pro- 
vided by G.S. 115-87. The clerk, on 31 July, rendered his decision. He 
found that the Administrative Unit "had the power in their sound 
discretion to select a new site and to  determine the necessity of such 
new site," and he voted1 with it. The Commissioners in due time gave 
notice of appeal, having excepted to the findings and conclusione of 
the clerk. They demanded a jury trial. The court submitted two issues 
to the jury as  follows: 

"Is the sum of $44,000.00 a fair and reasonable amount to be ex- 
pended for the new school site as  contended for by the Whiteville 
City Schools Administrative Unit? 

"ANSWER: Yes, by consent, Craven, J. 
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"Is the item of $44,000.00 sought to be budgeted for the acquisition 
of additional lands reasonably necessary to maintain the eohools of 
the Whiteville Administrative District? 

ANSWER: No." 
The Commissioners have not challenged the value of the property 

selected. They deny the need for other or additional land for a site. 
Based on the verdict, khe court adjudged "that the mid funds for a 
new site were not reasonably necessary to maintain the mhoola of 
the Whiteville Administrative District." The Administrative Unit ex- 
cepted and appealed. 

D. Jack Hooks and Jesse A. Jones for plaintiff, appellant. 
E.  K. Proctor and Powell & Powell for defendant, appdlee. 

RODMAN, J. This appeal cannot be determined without an under- 
standing of the questions to be determined. Appellant argues ;the ques- 
tion is the right of the school authorities to select the site on which 
a building is to be erected. Appellee argues it has the right to determine 
what portion of the capital outlay budget is necessary to operate the 
schools. 

The clerk apparently reached the conclusion that ]both quesrtions 
were presented. He concluded the Administrative Unit had superior 
authority in each instance. 

When a new school is to be established and monies are available, 
the location of the site lies exclusively with the board of education or 
the administrative unit charged wibh the responsibility of operating 
the schools. Parker v. Anson County, 237 N.C. 78, 74 S.E. 2d 338; 
Kistler v. Board of Education, 233 N.C. 400, 64 S.E. 2d 403; Atkins 
v. McAden, 229 N.C. 752, 51 S.E. 2d 484. Arbitration was not neces- 
sary to establish that right. Arbitration was necessary because the 
Commissioners concluded a new site was not necessary for the opera- 
tion of the public schools and since not necessary, they were not 
compelled to levy a tax for that purpose. 

When the reasons for and the history of the arbitration statutes, 
G.S. 115-87 and 88, are considered, the answer to the question pre- 
sented by this appeal becomes apparent. 

Art. IX, sec. 2, of the Constitution of 1868 declared a general sys- 
tem of public education should be provided (by taxation. Sec. 3 of that 
article imposed the duty of operating a t  least one school in each dis- 
trict for a minimum term of four months. The duty rested on the 
county commissioners to provide the necessary funds. 
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Art. V, sec. 1, of that Constitution placed a limitation on the rate 
of taxation which commissioners could fix. 

This Court, in 1885, held that county commissioners could not ex- 
ceed the constitutional rate of taxation even if the exceas were neces- 
sary to  operate the public schools. Barksdale v.  Commissimers, 93 
N.C. 472. 

As a climax to Aycock's campaign for better public schools ade- 
quately supported #by taxation, the Legislature of 1901 enacted c. 4, 
entitled "An Act to Revise and Consolidate the Public School Law." 
It provided for a State fund to be distributed among the counties. 
Sec. 6 provided: "If the tax levied for the State for the lsupport of 
the public schools shall be imufEcient to maintain one or more schools 
in each school district for a period of four months, then the Board of 
Commissioners of each county shall levy annually a q m i a l  tax to 
supply the deficiency . . ." That  Act also required the county board 
of education to file with the commissioners "an estimate of the amount 
of money necessary to maintain the achools for four months and sub- 
mit i t  to the County Commissioners." 

Acting under the authority of the Act of 1901, the county commis- 
sioners of Franklin County levied a tax for the support of the four 
months' term in excess of the rate permitted by Art. V of the Consti- 
tution. A taxpayer challenged the tax so levied. This Court overruled 
the Barksdale decision and held that  commissioners were required 
to levy the taxes requested by the educational authorities and found 
by the commissioners b be necessary for the operation of the schools 
for the constitutional term. Collie v. Commissioners, 145 N.C. 170. 

I n  the Collie case the educational forces and the tax-levying authori- 
ties were in agreement as to the amount necessary for the operation 
of the schools. The Collie decision was followed by Board of Educa- 
tion v. Commissioners, 150 N.C. 116, 63 S.E. 724. There the educa- 
tional authorities, complying with the Act of 1901, had filed with the 
tax-levying authorities a request for funds for the operation of schools 
for the term fixed by the Constitution. The county commissioners con- 
sidered the request, approved it in part but refused to  provide all 
the sums requested by the educational forces. The aboard of educa- 
tion sought mandamus to compel the county commissioners t o  comply 
with their request. The commissioners resisted, contending they had 
the duty of determining what funds were necessary. The Superior 
Court refused to issue the writ requested by the board of education. 
This Court &rmed. In  effect the decision eupported the contention 
of the commissioners that  in the final analysia they had the right 
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to determine what funds were necessary for the operation of the 
schools. 

The Legislature was in session when Board of Education v. 
Commissioners, supra, was decided. To afford recognition of the re- 
sponsibilities resting on each board and to avoid dominance by either 
board, the Legislature provided for a hearing (by a disinterested fact 
finder. It enacted: "In the event of a disagreement between the county 
board of education and the board of county oommissioners as to the 
rate of tax to be levied, the county board of education may bring an  
action in the nature of mandamus against the board of county com- 
missioners to compel the levy of such special tax . . . and i t  shall be 
the duty of the judge hearing the same to find the facts as  to the 
amount needed . . . which finding shall be conclusive . . ." Sec. 1, c. 
508, P.L. 1909. 

This Act was challengd in Board of Education v. Board of Com- 
missioners, 174 N.C. 469, 93 S.E. 1001. This Court held it valid. 

When the Constitution was amended in 1919, lengthening the school 
term, similar legislation was enacted conforming to the constitutional 
amendment. Sec. 8, c. 102, P.L. 1919, C.8. 5488. This Act was at- 
tacked as invalid for failure to provide for jury trial. The Act was 
held valid, Board of Education v. Commissioners, 182 N.C. 571, 109 
S.E. 630. The next Legislature provided for trial by jury when the 
county commissioners so requested. Sec. 188, c. 136, P.L. 1923; In  re 
Board of Education, 187 N.C. 710, 122 S.E. 760. 

The statutes to which we have referred constitute the framework 
for what now appears as G.S. 115-87 and 88. Subsequent amendments 
merely relate to details. 

The basic philosophy with respect to the operation of our school 
system remains. It is the duty of the board of education to evaluate 
their needs, apply to  the board of county commissioners for funds to  
supply the needs, and when funds are appropriated, to spend the same 
within the designated classification, current expenses and capital out- 
lay, as will 'best serve school needs. I t  is the duty of county commis- 
sioners to study the request for funds filed yi th them 'by the board 
of education and to provide by taxation such funds, and only such 
funds, as may be needed for economical administration of schools. 
G.S. 115-80. 

This Court has consistently recognized the obligations and duties 
resting on each board. Denny, J., said in Atkins v. McAden, supra: 
"The county board of education and the school commissioners or 
trustees of an administrative unit, are charged with the responsibility 
of building all new schoolhouses and repairing the old ones in their 
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respective administrative units. However, the board of county com- 
missioners is charged with the duty to determine what expenditurea 
&all be made for the erection, repair and equipment of school build- 
ings in the respective administrative units in the county." 

Barnhill, J. (later C.J.), said: "The right of the Board of Com- 
missioners t o  determine what expenditures shall  be made arises when 
a proposal for the expenditure of funds for school facilities is made by 
the Board of Education. Having determined that  question and hav- 
ing provided the funds i t  deems necessary, its jurisdiction ends and 
the authority to execute the plan of enlargement or  improvement re- 
verts to the Board of Education. It selects and purchases new sites, 
approves the plans for the erection of new buildings or the remodeling 
or enlarging of old !buildings. It lets the mntracts, supervises the con- 
struction, and expends the fundis." Parker v. Amon County, supra. 

When disagreement arises, the county commissioners cannot be re- 
quired to provide funds beyond their estimate of needs until the con- 
troversy has been resolved in the manner provided by statute. Rollins 
v.  Rogers, 204 N.C. 308, 168 S.E. 206. 

There has been no adjudication here which prohibits the school 
authorities from acquiring the site they desire. What has been de- 
termined is that i t  cannot be acquired with taxes levied on the people 
of Columbus County. Appellant may acquire i t  as a gift or with funds 
coming from sources other than taxes levied by the Commissionera 
of Columbus County. Edwards v. Board of Education, 235 N.C. 345, 
70 S.E. 2d 170. 

G.S. 115-125, relied upon by appellant, has no application to this 
case. It merely gives the school authorities the right to acquire school 
sites. It is predicated on the assumption that school authorities have 
the money to pay for the site. I t  does not touch the question of where 
these funds shall come from or the power of the school authorities to 
compel the levying of a tax. 

The basic fact has lbeen determined adversely to appellant. Our 
examination of the record and briefs shows 

No error. 

MOORE, J., took no part in the consideration or decision of this case. 



IN THE SUPREME COURT. 

ROY L. JONZIS, BDMINISTUTOB OF THE ESTATE OF bfARVIN CU- JONBS, 
DECEASED v. DOUGLAS AIRORBFT COMPANY, INU. 

(Filed 29 January, 1980.) 

Master and Servant Q 1- 
Where a eonbractar rents a crane together with the crane aperator to 

perform part of the work, the crane operator, for the period so employed, 
ia ordinarily an employee of the contractor. 

Master and Servant g IS- Evidence of negligence of main contractor 
reeulting in injury to employee of c o ~ c t i o n  contractor held sufE- 
cient to be submitted to the  jury. 

Evidence tending to show that a manufacturer under contract witb 
the Federal Government waa given possession and conbrol of a Federal 
plant for the pulrpose of manufacturing an article for the Government, 
that to provide the manufacturer with necessaiarg facilities bhe Govern- 
'ment contracted with a con~truction company for the erection of a budld- 
ing, that in the performance of the work i t  was necessary to operate 
a large crane under high tension wires, that the contractor requested 
the manufacturer to have the current turned off on a particular day 
when the crane was to be operated, that the manufacturer assured the 
contmctor bhis would be done, and that on the day appointed the crane 
epemtor was electrocuted when the cmne cmne in contact with the high 
tension wires, the current not having been turned off as promised, Ir, 
held sufticient to be submitted to the jury in an action against the manu- 
facturer for the wrongful death of the crane operator. 

Sam* 
A crane operator will not be held guilty of contributory negkigence as 

a matter of law in operating a cmne under high tension wires when he 
had been given to understand that the current would be turned off duning 
the progresa of the work, nor will he be held contribntorily negligent 
if, after learning that the current had not been cut off, he went to the 
crane while its tap was moving toward the d r e s  in the reasonable b e  
lief that  he could etop the movement of the crane before there was con- 
tact with the wires. 

Evidence 8 29- 
Evidence that upon learning of the fatal injury of a workman the per- 

son whom plainbiff claimed was under duty to have given an order which 
would have obviated the danger cawing the injury, was taken to a hos- 
pital, is incompetent as an implied ad,misaion of negligence in the absence 
of any evidence as to the reason for the hospitalization. 

Evidence g 81- 
An admission by a n  agent in regard to a past'occurrence not forming 

part of the res gestae is incompetent against the principal. 

Mauter and Servant 8 18-- 
The Liability of the principal contrslctor in control of the premises for 

the electrocution of an employee of a contractor in construction of a 
building on the premises is based upon the duty not to render the place 
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where the employee wag working unsafe rby continuing to transmit cur- 
rent over the wires after request that the current be turned off during 
the progress of the work, and an instruction predkating the liability 
of the principal contractor upon the duty of a power company in the 
distribution of electricity is held for prejudicial error. 

HIOOINB, J., took no part in the consideration or decision of this case. - 
APPEAL by Douglas Aircraft Company, Inc. from Froneberger, J., 

March 9, 1959 Regular Term, of Schedule "B" of MECKLENBURG. 
This is an action to recover damages on account of the death on 

9 April 1957, of plaintiff's intestate (hereafter referred to as Jones) 
resulting from the asserted negligence of appellant (hereafter referred 
to as Douglas). 

The United States owned a parcel of land in Charlotte known as 
Charlotte Ordinance Missile Plant. It contracted with Douglas for 
the construction of Nike missiles. To facilitate production it gave 
Douglas possession and control of the Missile Plant. The plant was 
in need of "reactivation and rehabilitation." To fill that need the 
United States entered into a contract with Boyd & Goforth to make 
additions to plant buildings. -4t the time of Jones' death. Boyd & 
Goforth were performing their contract with the United States, work- 
ing on what was known as "Building 3." A part of their work was pour- 
ing a concrete mixture on steel rods to provide a reinforced section of 
the addition to the building then under construction. To pour the 
concrete, Boyd & Goforth rented from Charlotte Equipment Company 
a mabile crane and its operator, Jones. 

Included as a part of the Missile Plant which the United States 
furnished Douglas was an electric distribution system. The wires of 
this system, carrying 13,200 volts, passed 40 feet overhead in prox- 
imity to the place where Boyd & Goforth were at work. The crane 
operated by Jones came in contact with these high voltage wires. As 
a result, Jones was electrocuted. 

Plaintiff bases his right .to recover on the asserted negligent failure 
of Douglas to switch the current off of the high potential lines in 
proximity to  the construction work while that work was in progrws. 
He alleges Douglas had knowledge of the work, the manner in which 
i t  was being performed, the danger of contact  between the crane and 
the wires, and the promise and assurance on the part of Douglas hhat 
the current would be cut off for the pouring of the concrete. 

Douglas denied the alleged negligence and as an additional defense 
pleaded contributory negligence on the part of Jones, an experienced 
operator, in operating his crane in proximity to these high potential 
wires and in permitting the crane to come in contact with the wires. 



834 IN T H E  SUPREME COURT. [251 

Issues of negligence, contrilbutory negligence, and damages were 
submitted to and answered by the jury in conformity with plaintiff's 
contentions. Judgment was entered based on the verdict, and Douglas, 
having excepted, appealed. 

Carswell & Justice, Robinson, Jones & Hewson, Kennedy, Coving- 
ton, Lobdell & Hickman for plaintiff, appellee. 

Carpenter & Webb for defendant, appellant. 

RODMAN, J. The assignment of error which requires first considera- 
tion is the motion to nonsuit. Appellant argues the motion should have 
been sustained on either of two theories: (1) the failure of plaintiff 
t o  establish the asserted negligence of defendant, and (2) clear and 
uncontradicted evidence of negligence of Jones proximately musing 
his death. 

Without reciting the evidence, i t  is, we think, sufficient to permit but 
not compel a jury to find these facts: Jones, when he left Charlotte 
Equipment Company with the crane to work for Boyd & Goforth, 
became, for the period so employed, the servant of Boyd & Goforth. 
Jaclcson v .  Joyner, 236 N.C. 259, 72 S.E. 2d 589. Boyd & Goforth and 
its employees were rightly on the premises engaged in the construction 
of a building which Douglas had requested the Government to erect 
for its, Douglas' convenience. The work which Jones was employed 
to do was dangerous and the place assigned to do the work unsafe 
so long as the overhead wires were energized. That fact was known to  
and recognized by Boyd & Goforth and by Douglas. On 8 April Jones, 
acting under orders of Byrd, manager of Charlotte Equipment Com- 
pany, took the identical crane which he used on the 9th when he was 
electrocuted to the plant to work for Boyd & Goforth. He was per- 
mitted by the guard a t  the gate to enter and proceeded to a place in 
proximity to the point where the work was to be performed but he 
was not permitted by Chaney, superintendent for Boyd & Goforth, 
to go to the scene of work until the electric lines had been de-ener- 
giaed. This resulted in a substantial delay. Jones and the crane which 
he operated were then used in placing the steel which would reinforce 
the concrete to be poured the following day. T o  avoid a similar delay 
when the concrete was to be poured, Chaney, on the afternoon of the 
8th, in accord with designated procedure, called Wilson, of the Corps 
of Engineers, and requested Wilson to have the lines &-energized by 
7:30 on the morning of the 9th. Thereupon Wilson called Bolick, an 
assistant foreman for Douglas, whose duty i t  was to  throw the neces- 
sary switches cutting current from the lines adjacent to the point 
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where Jones would work. Bolick informed Wilson he would have to 
obtain permission from his superiors before giving assurances that 
the current would #be off a t  7 : 30 on the following morning. Subsequent- 
ly Bolick called Wilson, informing him that the necessary authoriza- 
tion had been obtained and the current would be off a t  7:30 on the 
morning of the 9th. Wilson thereupon so informed Chaney. The prom- 
ise made by Bolick for Douglas to de-energize by 7:30 a.m. on the 
9th was communicated to Jones. Wilson testified1 he had the switch 
keys before Douglas took possession. He delivered these keys to 
Douglas and was then directed to contact either Quinn or Bolick when- 
ever i t  was necessary to de-energize a line. Pursuant t o  this direction 

r ven by Douglas, he communicated with Bolick on the 8th. On the 
th, Byrd, in response to a telephone call from Chaney, sent Jones 

to pour the concrete. Jones passed through the plant gate a t  7:30. He 
was electrocuted a t  8:00 a.m. or shortly thereafter. The line had not 
been de-energized as Bolick had promised and as Wilson had, inform- 
ed Chaney and !as Chaney had informed Byrd. 

The crane was mounted on wheels. In placing i t  in position for 
work, the driver ran over a piece of 2 x 4 which damaged the hose 
connecting the radiator and engine. The boom and bucket were ele- 
vated. They were held in a horizontal position by means of a brake. 
This brake was not sufficient to prevent a horizontal movement caus- 
ed by the slope of the land, the wind, and the vibration of the engine. 
The boom and bucket began to swing towards the power line while 
Jones was under the machiue attempting to repair the hose to the 
radiator. In response to a call from a bystander, he came from under 
the machine, ran 'a few steps away from it, and then turned and went 
back to it, apparently in an attempt to  check its movement and pre- 
vent contact with the wires. When he touched the machine he was 
electrocuted. 

Since the jury might find these facts, we must determine the mo- 
tion to nonsuit upon the assumption that they have been established. 

The relationship of master and servant existing lbetween Boyd & 
Goforth and Jones imposed on the former the duty of exercising 
reasonable care to provide a reasonably safe place for its employee 
to work. Bemont v. Isenhour, 249 N.C. 106, 105 S.E. 2d 431; Baker 
v .  R. R., 232 N.C. 523, 61 S.E. 2d 621; Mumay v. R. R., 218 N.C. 
392, 11 S.E. 2d 326; Ainsley v. Lumber Co., 165 N.C. 122, 81 S.E. 4. 

To  discharge this obligation the master secured a promise from 
Douglas that  the danger would be removed and the place made safe. 
The master attempted1 to perform its duty, but contrary to the as- 
surance given, Douglas continued to send the invisible current along 
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the power line, leaving the place where the work was to be performed 
unsafe and haeardous. Douglas' promise was an invitation to Jones 
to proceed with his work. A flailure to de-energize in this situation 
was a breach of duty imposing liability for injuries proximately re- 
sulting therefrom. Bemont v .  Isenhour, supra; Thompson v.  DeVonde, 
235 N.C. 520, 70 S.E. 2d 424; Coston v.  Hotel Co., 231 N.C. 546, 57 
S.E. 2d 793; Bell v .  Florida Power & Light Co., 106 So. 2d 224; 
Reboni v. Case Brothers, 78 A 2d 887; Brown v.  American Steel 
Foundries, 116 A 546. 

The law is, we think, correctly stated in the notes 44 A.L.R. 982: 
"Where the premises on which the stipulated work is executed re- 
main under the control of the principal employer while the contract 
is in the course of performance, a servant of the contractor is in a 
position of an invitee, and as such entitled to recover for any injury 
which he may sustain by reason of the abnormally dangerous condi- 
tion of the premises or the plant thereon, if the evidence shows that  
the principal employer was, and the servant was not, chargeable with 
knowledge, actual or constructive, of the existence of that  condition." 
Deaton v. Elon College, 226 N.C. 433, 38 S.E. 2d 561. 

In  the absence of information showing a contrary condition, Jones 
had a right to rely on the assurance given by Douglas to his employer 
that the current would 'be off and on the employer's directions t o  pro- 
ceed with the work. Kennedy v.  Telegraph Co., 201 N.C. 756, 161 S. 
E. 396; Overton v.  Manufacturing Co., 196 N.C. 670, 146 S.E. 706; 
Fowler v. Conduit Co., 192 N.C. 14, 133 S.E. 188; Terrell v. Washing- 
ton, 158 N.C. 281 73 S.E. 888. 

The evidence does not establish as a matter of lam negligence on 
the part of Jones. If Jones went to the crane understanding that the 
current had been cut off, he anticipated no hazard. If he learned after 
placing the machine thlat the current had not been cut off, !but reason- 
ably thought that he could stop the crane before there was contact 
with the wires, his attempt to do so would not be a negligent act. 

The court correctly overruled the motion to nonsuit. 
The general manager of Douglas was adversely examined by plain- 

tiff. He was asked: "Q. Did you know that  Mr. Bolick had to  be 
taken to the hospital shortly after hearing about the accident? A. 
Yes." 

Defendant's witness Quinn testified on cross-examination that he 
saw Bolick about one-half hour after he learned of Jones' death. He 
was then asked and replied: "Q. Was he not stricken and taken to 
the hospital? Soon after Mr. Wilson called him? A. Yes, he was. Q. 
Did you see the statement that he gave to the hospital as to why he 
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was stricken? A. I did not see the statement. I know that  i t  was with- 
in half an hour after this thing hlappened or this man was killed be- 
fore he was stricken. 

This testimony was admitted over defendant's objection. Bolick 
was not a witness. Unless offered for the purpose of establishing lirtbili- 
ty, this evidence was {immaterial and had no place in the case. If offer- 
ed as an admission by Bolick of a negligent failure t o  comply with 
his promise, as plaintiff asserts, relying on S. v. Lawrence, 196 N.C. 
562, 146 S.E. 395, i t  was incompetent. This is so for two reasons: (1) 
without additional evidence the reason for Bolick's hospitalization is 
purely speculative; i t  cannot rise t o  the dignity of an admission of 
wrongful conduct but could doubtlessly be used effectively on the 
thesis of guilty conscience; (2) if an admission, i t  related t o  a past 
occurrence. Admissions made 'by an agent not a part of the res gestae 
are not competent against the principal. Lee v. R. R., 237 N.C. 357; 
75 S.E. 2d 143; Coley v. Phillips, 224 N.C. 618, 32 S.E. 2d 757; Sal- 
mon v. Pearce, 223 N.C. 587, 27 S.E. 2d 647; Batchelor v. R. R., 196 
N.C. 84, 144 S.E. 542. 

The court charged: "It is the duty of the company under such con- 
ditions to  keep the wires perfectly insulated and i t  must exercise the 
utmost care to maintain them in such condition and a t  such places; a 
high degree of foresight is required because of the character and be- 
havior of electricity which i t  generates and sells. The defendant's 
knowledge of its service is supposedly superior to  that  of its custo- 
mers." 

"Now, ladies and gentlemen of the jury, this rule is given as though 
an electrical company was the one that  was distributing the power, 
and this, the Court thinks, is applicable to  the company such as the 
defendant in this case having charge of the distribution of power, there 
on the premises on which the plaintiff was killed." 

The court, in other portions of its charge, dealt with liability of an 
electric company for injuries resulting from negligent construction or 
maintenance of its distibution system. Defendant excepted to the 
quoted and similar portions of the charge. 

Plaintiff does not seek to impose liability for failure to insulate the 
wires. I n  fact, i t  is said in his brief: "It was conceded by all parties 
that the wires were not insulated and that  the defendrant was not re- 
quired to have them insulated." If defendant is liable, i t  is not be- 
cause plaintiff's intestate was a customer of a public utility company 
or there was any duty owing to him as such. Liability is established 
upon proof that defendant, having assented to the performance of 
work for its benefit, owed plaintiff's intestate a duty not to render the 
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place in which he was a t  work unsafe by continuing to transmit a 
deadly current over its lines in violation of its promise. The court 
should have so instructed the jury. The instructions given were im- 
proper and presented an erroneous statement of the law as applicable 
to the facts developed in this case. Lookabill v. Regan, 245 N.C. 500, 
96 S.E. 2d 421; Hawis v. Construction Co., 240 N.C. 556, 82 S.E. 2d 
689; Blanton v. Dairy, 238 N.C. 382, 77 S.E. 2d 922; Childress 1). Mo- 
tor Lines, 235 N.C. 522, 70 S.E. 2d 558; Maddox v. Brown, 232 N.C. 
542, 61 S.E. 2d 613. The defendant's assignments of error with respect 
to the charge are well taken. 
New trial. 

HIGGINS, J., took no part in the consideration or decision of this case. 

MARY NELL WHMIDT v. W. W. BRYANT, DOROTHY G. BRYANT, 
MARION S. TAYLOR a m  SYBIL B. TAYLOR. 

(Filed 29 January, 1960.) 

Pleadings 8 19- 
A joint demurrer by all  of the defendants must be werruled if the 

complaint states a good cause of action as  to any one of them. 

Frauds,  Statute  of Q 6a- 
Parole testimony is competent to contradict a cornideration recited 

in  a deed, although such testimony may not be used to alter o r  contra- 
dict the conveyance itself in the absence of fraud, mistake or undue 
influence. 

Trusts  Q 2a- 
A grantor may not engraft a parol trust in favor of himself upon his 

warranty deed. 

Frauds, S ta tu te  of Q 6a- 
A grantor may not enforce a parol agreement on the  part of the grantee 

to  reconvey, nor a n  agreement by the grantee to sell the property and 
divide the proceeds of sale. 

Where the grantor alleges that  the grantee entered a contemporaneous 
parol agreement to reconvey or  to sell the land and divide the proflts 
realized from the sale, and that  the gmntee had sold 2he property, the 
parol agreement a s  t o  the division of proflts does not involve an interest 
in  land and does not came within the statute of frauds, and, the par t  
of the agreement coming within the statute having been executed, the 
original grantor may maintain an action fa r  a n  accounting to determine 
whether or not any pmtlt was realized from the sale for  a division un- 
der the agreement. 
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APPEAL by plaintiff from Nimocks, J., 1 June Civil Term, 1959, of 
CUMBERLAND. 

This is an action instituted for an accounting. The alleged facts 
are substantially as follows: That  plaintiff is a niece of the defendant 
W. W. Bryant; that the defendants Bryant " * * * were widely ex- 
perienced in the management, development, purchasing, selling, rent- 
ing and financing of real estate * * * while plaintiff was relatively in- 
experienced in the same." That  "plaintiff had had prior direct deal- 
ings with said defendants W. W. Bryant and wife, Dorothy G. Bryant, 
in *he matters pertaining to real estate, including the purchase of 
residential lots from said defendants . " (The house and lots in- 
volved herein were located in a real estate subdivision owned and de- 
veloped by the defendants Bryant, from whom the lots were pur- 
chased.) That, "as a result of (the aforesaid circumstances) * * 
plaintiff had come to rely upon and to have confidence in the judg- 
ment of said defendants in their mutual dealings * * which said re- 
liance and confidence were encouraged by said defendants in divers 
ways.') 

Prior to 5 June 1954, the plaintiff, Mary Nell Schmidt, niece of the 
defendant W. W. Bryant, became the sole owner of certain lots upon 
which she and her husband (before they were divorced) had built a 
house, which was encumbered only by a deed of trust in favor of the 
Jefferson Standard Life Insurance Company with a balance due there- 
on of approximately $7,790.00. The house lacked an estimated $1,200 
of being finished. Defendants Bryant, lbeing aware of plaintiff's in- 
ability to raise the $1,200 to complete the house, and that  by reason 
of her marital difficulties plaintiff had decided to move to California, 
where she still resides, informed the plaintiff that  if she would convey 
said house and lots to them that  they would " * complete the work 
required to finish the house for the estimate above described, pay all 
bills and charges relating to the property, and a t  the end of one year 
from date of such conveyance to  them either reconvey to  plain- 
tiff, upon repayment of such amounts so expended, or, a t  plaintiff's 
option, instead would sell eaid property on open market and, after 
deducting payments and expenses incurred by defendants per the 
agreement aforesaid and discharging the lien of the deed of trust 

* +t remit the balance of proceeds from such sale to plaintiff." 

Relying on this promise, the plaintiff conveyed said house and lots 
by warranty deed on 5 June 1954 to  Dorothy G. Bryant, one of the 
defendants. 

The defendants Bryant finished the house and proceeded to rent 
the property a t  an undisclosed rental. Thereafter, defendants Bryant, 
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on 14 March 1955, informed the plaintiff that the work required to 
complete the house cost not $1,200, as allegedly agreed upon, but 
$5,669.22, and that  plaintiff could have the property back upon pay- 
ment of the last mentioned sum and assumption by her of the debt 
owed to  Jefferson Standard Life Insurance Company in the amount of 
$7,238.70. 

Plaintiff, upon receipt of this proposal " * * * declined to  accept 
the same on the grounds that  the unauthorized expenditures by de- 
fendants Bryant and wife aforesaid had made i t  impossible * * * and 
demanded that the alternative agreed upon be performed by defend- 
ants Bryant and wife * * *. Instead, defendants Bryant and wife con- 
tinued to rent said property and convert the rentals to their own use 
until, * * * without notice to or leave of plaintiff, they conveyed said 
property to the defendants Marion S. Taylor and wife, Sybil B. Tay- 
lor, their daughter and son-in-law,  by warranty deed dated October 
28, 1955, and recorded in Book 623, a t  page 99. Defendants Bryant 
and wife have never reported the sale t o  plaintiff, nor accounted to 
plaintiff for the proceeds of such sale, if proceeds there were." 

Plaintiff further alleges that a t  the time of the conveyance to Mar- 
ion S. Taylor and wife, the property in question had a reasonable 
market value of $17,500.00, and that  the Taylors were familiar with 
the terms of the agreement pursuant to which the Bryants held the 
property. Plaintiff also alleges that  she learned for the first time in 
January 1957 of the conveyance to the defendants Taylor. 

When this cause came on to be heard, the defendants demurred 
ore tenus on the ground that the complaint did not state a cause of 
action. The court below sustained the demurrer, and the plaintiff ap- 
peals, assigning error. 

Sanford, P id ips ,  McCoy & Weaver for plaintiff. 
Nance, Barrington & Collier for defendants. 

DENNY, J. On the record before us we are limited to a determina- 
tion as to whether or not the court below committed error in sustain- 
ing the demurrer ore tenus on the ground that  the oomplaint fails t o  
state a cause of action against the defendants. 

Where all the defendants join in a demurrer t o  the complaint on 
the ground that  i t  does not state a good cause of action, the demurrer 
will be overruled if the complaint states a good cause of action as to 
any one of the defendants. Paul v. Dixon, 249 N.C. 621, 107 8.E. 2d 
141. 
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Since all the defendants joined in the demurrer intenposed in this 
action, the demurrer must be tested in light of the above rule. 

Par01 testimony is competent t o  contradict a consideration recited 
in a conveyance of land; such testimony may not be used, however, to  
alter or oontradict the conveyance itself, in the absence of traud, mis- 
take or undue influence. Walters v. Walters, 172 N.C. 328, 90 8.E. 304. 

Likewise, this Court hasi repeatedly held that  a grantor cannot en- 
graft a parol trust in favor of the grantor when there is a contrary 
intent clearly expressed in the deed. Gaylord v. Gaylord, 150 N.C. 222, 
63 S.E. 1028; Walters v. Valters, supra; Newton v. Clark, 174 N.C. 
393, 93 S.E. 951; Penland v. Wells, 201 N.C. 173, 159 S.E. 423; Bass 
v. Bass, 229 N.C. 171, 48 S.E. 2d 48. 

If i t  be conceded that plaintiff and the defendants Bryant entered 
into an oral contract, as alleged in her complaint, she could not under 
our decisions have compelled the defendants Bryant before they sold 
the property to reconvey i t  t o  the plaintiff. Neither could she have 
compelled them to sell the property. The agreement to reconvey or 
in lieu thereof, a t  the option of the plaintiff, to  sell, was within the 
statute of frauds and was not enforceable since the agreement was 
not in writing. Walters v. Walters, supra. 

As we interpret the plaintiff's complaint, she does not seek a re- 
conveyance of the property to her or the sale thereof. The defendants 
Bryant had already sold the property voluntarily. This being so, a 
parol agreement with respect to the disposition of the proceeds from 
the sale does not come within the statute of frauds, and an action will 
lie for the enforcement thereof. Brown v. Hobbs, 147 N.C. 73, 60 S.E. 
716; Bourne v. Sherrill, 143 N.C. 381, 55 S.E. 799, 118 Am. St. Rep. 
809; Sprague v. Bond, 108 N.C. 382, 13 S.E. 143; Michael v. Foil, 100 
N.C. 178, 6 S.E. 264; Brogden v. Gibson, 165 N.C. 16, 80 S.E. 966; 
Sumner v. Lumber Co., 175 N.C. 654, 96 S.E. 97; Pinnix v. Smithdeal, 
182 N.C. 410, 108 S.E. 265. Cf. PeeLe v. LeRoy, 222 N.C. 123, 22 S.E. 
2d 244. Under such circumstances, i t  is not necessary b establish a 
constructive trust in order to enforce the parol agreement with respect 
to the disposition of the proceeds derived from the sale of the property 
involved. Bourne v. Sherrill, supra. 

In  Brown v. Hobbs, supra, this Court quoted with approval from 
Trowbridge v. Wetherbee, 93 Mass. 364, as follows: " 'The defendant's 
promise was a part of the consideration for which he obtained his 
deed, and i t  does not follow as a matter of course that  an agreement 
to pay a consideration for a conveyance of land is within the statute. 
I n  this case the defendant did not agree to convey any part of the 
land to the plaintiff, but to sell and convey i t  to  some other person 
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and pay the plaintiff his share of the net proceeds in money. The first 
part of this promise, namely, the promise of the defendant t o  .sell the 
land, was within the statute, and if he had refused t o  sell, the plain- 
tiff could not have maintained an action to  enforce the promise to  
sell. But the promise to sell has been performed, and when a promise 
which wrts within the statute has been performed, the contract is no 
longer within the statute. If some of the stipulations in a contract are 
within the statute and others are not, and those which are within i t  
have been performed, an action lies upon the other stipulations, if 
they are separate.' " 

Likewise, in Bourne v .  Sherrill, supra, Bourne and Sherrill entered 
into an agreement that if the plaintiff would sell the defendant a cer- 
tain lot, that  in the event the defendant did not build on i t  but sold 
it, he would give the plaintiff the profits realized from the sale there- 
of. The defendant did not build on the lot but sold it for a profit. The 
action was instituted to recover the profit pursuant to the parol agree- 
ment. The defendant objected to the introduction of parol testimony 
to establish the contract "on the grounds (1) that  the agreement was 
without consideration; (2) that the same contradicted the deed; (3) 
that  the contract was invalid under the stt~tute of frauds, the same be- 
ing a contract concerning realty, and required to  be in writing." The 
Court said: "The decisions of this fitate are against the defendant on 
each of the propositions adtvanced by him. Michael v .  Foil, 100 N.C. 
178; Sprague v .  Bond, 108 N.C. 382. The consideration arose a t  the 
time of the sale, and is part inducement thereto. 

''The conveyance, the purpose of which was to pass title, is al- 
lowed its full operation, and is therefore in nowise contradicted. And 
the agreement enforced by this recovery attached to  the proceeds 
from and after the sale, and was not therefore, concerning land, or 
any interest therein, within the meaning of the statute of frauds." 

In  the case of Sprague v .  Bond, supra, there was a parol agreement 
with respect -to the disposition of proceeds from the sale of property 
conveyed. The Court said: "The enforcement of the alleged agreement, 
after the sale of the land, does not in any respect impinge upon the 
terms of the conveyance, but relates entirely to the payment of the 
consideration. It is true that the plainiff could not have compelled the 
defendant to execute her agreement t o  sell the land as there was no 
enforceable trust, and the agreement was within the statute of frauds, 
but this part of the agreement has been voluntarily performed, and the 
other part, not being within the statute, may now be enforced." 

In  Michael v .  Foil, supra, the Court said: "The contract for the sale 
of the land was in writing - the land itself was sold - but the agree- 
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ment, that if the mineral interest in the land should be sold during 
the lifetime of the plaintiff he should have one-half of it, was not put 
in writing. If the contract of sale was made subject to this agreement, 
as an inducement to the contract, the agreement, though in parol, may 
be enforced. The agreement did not pass or purport to pass any in- 
terest in land, and does not fall within the statute of frauds." 

We express no opinion on the merits of this case. However, if the 
plaintiff can establish her contract as alleged, t o  the effect that she 
was to receive the excess proceeds from the sale of the property, if 
sold, over. and above the balance due Jefferson Standard Life In- 
surance Company, plus the s u m  expended on the property by the 
defendants Bryant, pursuant t o  the terms of the agreement, the plain- 
tiff is entitled to an accounting to determine whether or not any ex- 
cess proceeds were realized from the sale of the property. 

In view of the conclusion we have reached, the ruling on the de- 
murrer ore tenw in the court below is 

Reversed. 

C. A. B A m Y  V. WILLIAM W W E ) S m c l R m  AND WIFE, 
H@EN L. WESTMORELAND. 

(Filed 29 January, 1960.) 

Evidence 8 27- 
The rule that  paml evidence is incompetent to vary, add to, or con- 

tradict a written instrument, applies only to legally effective instruments 
and  does not preclude par01 evidenc; tha t  a written instrument was in- 
operative or unenforceable. 

Same: Bills a n d  Notes 17- 
As between the parties, it is competent for the maker to  s h w  that  

the  note sued on was without consideration or that  i t  was executed upon 
express condition that  it should not become effective or  operative a s  a 
binding cabligation until the happening of a stated contingency, in this 
case the payment of certain other notes executed by third parties as 
a part  of the same transaction. 

Evidence 3 11- 
Where a note is executed to two payees jointly and one of them there- 

af ter  acquires the interest of the other and sues the  make= of the note, 
af ter  the death of the other payee, testimony of the maker a s  to  a con- 
temporaneous agreement with the deceased payee, acting for himself 
and a s  agent of the other, t h a t  the note should not become a bindlng obli- 
gation until the happening of a stated contingency, is competent a s  to 



844 I N  T H E  SUPREME COURT. [251 

plainW payee's original share of the note, even though it is incompe- 
tent as to the share acquired by him as assignee of the deceased payee. 
6.8. 851. 

4. M a 1  8 17- 
The general admission of evidence competent far a mtricted purpose 

wiil not be held for emor in the absence of a request at  the W e  of its 
admission that its punpose be restricted. Rule 21, Rules of Practice in 
the Supreme hurt .  

HIGOINS, J., took no part in the considemtion or decision of this case. 

APPEAL by plaintiff from Olive, J., April 20,1959, Term, of FORSYTH. 
Civil action to recover on $975.00 promissory note dated November 

10, 1955, executed by defendants and payable to  C. A. Bailey and 
J. E. Phillips, or order, six months after date. 

Defendants admit they signed the $975.00 note and have made no 
payment thereon. They assert, for reasons stated below, they are not 
obligated for the payment of the $975.00 note and pray that  the court 
order cancellation thereof. 

The court submitted, and the jury answered, these issues: 
"1. Was the note sued upon delivered upon the condition that  

i t  should not become effective as a binding obligation until the 
second mortgage had been either paid or sold for as much as 
$4,000.00? ANSWER: Yes. 

"2. What amount, if any, is plaintiff entitled to recover from 
the defendants? ANSWER: Nothing." 

There was evidence tending to show these facts: An exchange of 
(real) properties was negotiated (by J. E. Phillips, acting for Mrs. 
Emma George, and by plaintiff, acting for defendants. In  the trade, 
a valuation of $6,500.00 was put on the George property and a valaa- 
tion of $13,000.00 was put on the Westmoreland property. Each prop- 
erty was encumbered by a deed of trust. The difference in equity val- 
ues was $5,589.25. In acquiring the Westmoreland property, Mrs. 
George assumed the outstanding building and loan deed of trust; and, 
as balance purchase price, she executed and delivered to  the West- 
morelands her note for $5,914.25, secured by a second lien deed of 
trust, payable $50.00 per month. Mrs. George, who had no money, in- 
creased the amount of her note t o  the Westmorelands by $325.00, 
the amount of Phillips' commission. 

Plaintiff sued a s  sole owner and holder of the $975.00 note. There 
was evidence that  he had purchased Phillips' interest therein. Phillips 
died prior to %he trial. 

Defendants alleged that, in accordance with their prior agreemenf 
with plaintiff and Phillips, they signed and delivered the $975.00 note 
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on the express condition that i t  was not to be effecltive as  a binding 
obligation unless and until (1) they sold (as plaintiff represented he 
could do) the $5,914.25 George note for as much as $4,000.00, or (2) 
the $5,914.25 George note was paid. Plaintiff, in reply, denied de- 
fendants' said allegations, alleging that the $975.00 note was defend- 
ants' unconditional obligation, representing the $325.00 commission 
due Phillips and the $650.00 commission due plaintiff. 

The $5,914.25 note was not sold. After making eight payments of 
$50.00 each thereon, Mrs. George defaulted; and a foreclosure of the 
second deed of trust was consumated in December, 1956. Westmore- 
land's bid of $2,700.00 was assigned by him to  the Hiatts. The Hiatts 
paid $1,625.00 to the Trustee. After the deduction of taxes and fore- 
closure expenses, the Westmorelands received about $1,250.00. The 
Trustee conveyed the property, subject to the prior building and loan 
deed of trust, to the Hiatts. 

Judgment for defendants, in accordance with the verdict, was en- 
tered. Plaintiff excepted and appealed, assigning errors. 

Buford T. Henderson and Abner Alexander for plaintiff, appellant. 
Clyde C. Randolph, Jr., for defendants, appellees. 

BOBBITT, J. Assignments of error directed to the overruling of 
plaintiff's motion to dismiss defendants' alleged affirmative defense, 
and to the submission of the first issue, are based on plaintiff's con- 
tention that the court erred in permitting defendants to establish 
their affirmative defense by parol evidence. 

The parol evidence rule, upon which defendants' contention is 
based, "prohibits the admission of parol evidence to vary, add to, 
or contradict a written instrument." Stansbury, North Carolina Evi- 
dence, 5 2.51. However, "The parol evidence rule presupposes the 
existence of a legally effective written instrument. It does not in 
any way preclude a showing of facts which would render the writing 
inoperative or unenforceable." Stansbury, op. cit., § 257. 

". . . the rule excluding parol evidence has no place in an in- 
quiry unless the court has before i t  some ascertained paper beyond 
question binding andl of full effect. Hence, parol evidence is ad- 
missible to show conditions precedent, which relate to the delivery 
or taking effect of the instrument, as that i t  shall only become ef- 
fective on certain conditions or contingencies, for ithis is not an 
oral contradiction or variation of the written instrument but goes 
to the very existence of the contract and tends to show that  no valid 
and effective contract ever existed; . . ." 32 C. J. S., Evidence 
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8 935. In accord: 20 Am. Jur., Evidence 8 1095; 8 Am. Jur., Bills 
and Notes $8 1051 and 1052; Wigmore on Evidence, Third Edition, 5 
2410; Stansbury, op. cit., 8 257. 

I n  Ovsrall Co. v. HoUister Co., 186 N.C. 208, 119 S.E. 1, STACY, J. 
(later C. J.), after stating the parol evidence rule, said: "On the 
other hand, if defendant's purpose was to show a condition prec- 
edent, prior to the happening of which i t  was agreed the contract 
should not become effecltive or operative, the proposed evidence was 
competent, and i t  was error to exclude it. Building Co. v. Sanders, 
185 N.C. 328, and cases there cited. 'The manual delivery of an in- 
strument may always be proved to have been on a condition which has 
not been fulfilled, in order to avoid its effect. This is not to show 
any modification or alteration of the written agreement, but that it 
never became operative, and that its obligation never commenced.' 
DEVENS, J., in Wilson v. Powers, 131 Mass. 539." 

In  Perry v .  Trust Co., 226 N.C. 667, 40 S.E. 2d 116, where DEVIN, 
J .  (later C. J . ) ,  cites numerous prior North Carolina decisions, the 
rule stated and applied is correctly set forth in the third headnote, 
viz.: "As between the parties, the maker of negotiable notes under 
seal purporting on their face to be for 'value received' is not pre- 
cluded from showing that their delivery was conditioned upon a con- 
tingency which had not been fulfilledi, or that they were given upon 
a condition which failed, or that there was a failure of consideration." 

Par01 evidence offered by defendants in support of their alleged 
affirmative defense, to the effect khat they signed and delivered the 
$975.00 note upon the express condition that i t  was not to become 
effective or operative as a binding obligation unless they received 
$4,000.00 or more from the sale or collecltion of the $5,914.25 George 
(second lien) note and that neither of these contingencies occurred, 
was not incompetent as violative of the parol exidence rule. Hence, 
the court was corect in overruling plaintiff's said motion t o  dismiss 
and in submitting the first issue. 

The parol evidence, in large measure, consists of testimony of 
the defendants as t o  what was said and done by plaintiff in their 
personal transactions with him. This testimony, properly admit- 
ted, was amply sufficient to sustain the verdict. 

Even so, plainitiff assigns as error the admission, over his objection, 
of testimony of the feme defendant as to statements made to  her 
by Phillips, in the absence of plaintiff, immediately prior to her 
signing the $975.00 note and her delivery thereof to Phillips. The 
statements made by Phillips in said personal transaction with the 
feme defendant, according to  her testimony, tend to support the 
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testimony given by each defendant a t  the trial and t o  contradict 
the testimony given by plaintiff at the trial. 

Plaintiff contends that, since Phillips was dead a t  the time of 
the trial, the feme defendant, an interested party, by reason of G.S. 
8-51, was not a competent witness to testify as to  such transaction 
and communication. 

The question raised by plaintiff's said contention is complicated 
by the fact that the $975.00 note was made payable to both plain- 
tiff and Phillips. In respect of Phillips' original ($325.00) interest, 
plaintiff sues as Phillips' assignee. 

"Where the statute (G.S. 8-51) makes express provision for the 
protection of an assignee of decedent, testimony of an interested wit- 
ness as against such assignee is excluded." 97 C. J. s., Witnesses 
$ 208(b) ; Jones on Evidence, Fourth Edition, $ 773, p. 1410; Stans- 
bury, op. kt., $ 71; McCanless v. Reynolds, 74 N.C. 301; Tobacco 
Co. v. McElwee, 100 N.C. 150, 5 S.E. 907; Poston v. Jones, 122 N.C. 
536, 29 S.E. 951. 

If this were an action on a $325.00 note, executed and delivered 
by defendants t o  Phillips as sole payee and thereafter assigned by 
Phillips t o  plaintiff, said testimony of the feme defendant as to what 
was said and done by Phillips would be incompetent. However, plain- 
tiff's action is to recover the full amount of the $975.00 note; and, 
in respect of the larger ($650.00) interest, plaintiff was original payee. 

According to plaintiff's testimony: The $975.00 note was signed 
by Mr. Westmoreland in the #presence of plaintiff and of Phillips. 
Phillips then took i t  t o  Mrs. Westmoreland and obtained her signa- 
ture thereon. After Mrs. Westmoreland had signed it, Phillips brought 
the $975.00 note back to  plaintiff. 

According t o  the feme defendant's testimony : When Phillips brought 
the $975.00 note t o  her, she first telephone3 plaintiff; and she did 
nat sign the $975.00 note until she had rewived assurances from 
plaintiff (by telephone) and from Phillips in person that defendants 
would not be abligated thereon except upon the happening of the 
contingencies heretofore stated. 

Thus, the evidence clearly shows thrvt, certainly in respect of plain- 
tiff's original ($650.00) interest, Phillips, on the occasion of his said 
personal transaction with the feme defendant, was acting as plain- 
tiff's agent. G.S. 8-51 does not render an interested witness incom- 
petent to testify ''to a transaction between himself and a deceased 
agent of his apponent." Stansbury, op. cit., $ 74; Sprague v. Bond, 
113 N.C. 551, 18 S.E. 701; Gwaltney v. Assurance Society, 132 N.C. 
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925,44 S.E. 659; Walker v. Cooper, 159 N.C. 536, 75 S.E. 727; Bank v. 
Wysong & Miles Co., 177 N.C. 284, 98 S.E. 769. 

Technically, to  the extent ($325.00) plaintiff sues as Phillips' as- 
signee, the feme defendant's said testimony would be incompetent. 
But this testimony would be competent to the extent ($650.00) plain- 
tiff sues as original payee. 

Plaintiff elected to sue for the full amount of the $975.00 note. 
When competent in relation to plaintiff's original ($650.00) interest, 
the fa& that  plaintiff seeks also to recover the assigned ($325.00) 
interest is not deemed sufficient ground for the exclusion of the 
feme defendant's said testimony. Moreover, i t  is not a "ground of 
exception that evidence competent for some pur,poses, but not for 
all, is admitted generally, unless the appellant asks, a t  the time of 
admission, that its purpose shall be restricted." Rule 21, Rules of 
Pradice in the Supreme Court, 221 N.C. 544, 558. 

It is noted: Plaintiff testified that Phillips rented an office from 
him; and that, when he bought Phillips' interest in the $975.00 note, 
Phillips gave him "a little discount, on it." As stated by plaintiff: 
"He (Phillips) said he needed some money. I gave him credit on 
his rent, is what i t  was; I don't remember just exactly how much 
credit I gave him." 

The admission of said testimony of the feme defendant, under the 
circumstances disclosed by this record, does not constitute ,prejudicial 
error for which a new trial should \be awarded. 

Plaintiff's other assignments of error, each of which has been con- 
sidered, do not disclose prejudicial error. 

No error. 

HIGGINS, J., took no part in the consideration or decision of this case 
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MYRTLE CHAVIS v. HOME BECIURITY LIFE INSURANOE COMPANY. 

(Filed 29 January, 1980.) 

1. Insurance g 28- 
Where insurer admits plintiff beneficiary's allegations of the ex- 

ecution and delivery of the policy, the payment of the premium, and the 
death of insured within the period off coverage, flaintiff establishes a 
prima facie case precluding nonsuit, the burden being upon insurer to  
show legal excuse for refusing payment according to the terms of the 
policy. 

2. Insurance §g 17, 18- 
Where the evidence is conflicting a s  t o  whether false answers in the 

application for life insurance were attributable to plaintiff beneficiary 
o r  insurer's agent, the beneficiary's evidence being to the effect thal, 
she answered truthfully all  questions addressed to her by the  agent and 
did not sign the application, and there being neither allegation nor proof 
of any collusion between the'beneflciary and the agent, the question of 
insurer's right to cancel the policy for material and false misrepresen- 
tations in the application as  to insured's health, is for the deterlnination 
of the jury. 

3. Evidence § 20- 
Plaintiff is entitled to introduce in evidence parts of the answer con- 

taining allegations of distinct and separate facts pertinent to the issues, 
on the ground of judicial admissions as well as admissions against 
interest. 

4. Evidence § 27: Insurance 8 26- 
Plaintif€ is entitled to introduce p a r d  evidence in contradiction of 

written application for  insurance upon plaintiff's contention supported 
by evidence that  she was not responsible for the statements in the ap- 
plication, the par01 evidence rule presupposing the existence of a bind- 
ing and valid instrument. 

P-~RKER, J., dissents. 

APPEAL by defendant from McKinnon, J., July ((A'' Term, 1959, 
ROBESON Superior Court. 

Civil action by plaintiff beneficiary to recover $750 benefits under 
the defendant's policy insuring the life of Quessie M. Basini, the 
beneficiary's mother. Application for the policy was dated August 
27, 1957, and the policy was issued September 9, 1957, and the pre- 
mium was paid. The insured died of cancer on February 4, 1958. 
Proof of death and claim for benefits were duly filed. 

The defendanit admiWed the execution and delivery of the policy, 
the payment of the premiums, and the death of the insured during 
the period of coverage. However, i t  denied liability upon the al- 
leged ground the policy was obtained by false and fraudulent mis- 
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representations made in the application with respect t o  the health 
of the insured. The application contained the statement that the in- 
sured did not suffer from cancer, tumor, or any malignant disease, etc. 

Mr. Grimes, the agent of the defendant, testified the insured an- 
swered the questions in the application as stated therein and after 
the answers were inserted, signed the application. The application 
was offered and admitted in evidence. The defendant also offered 
medical testimony that the insured died on February 4, 1958, of can- 
cer from which she had been suffering for a period of probably three 
years. The defendant introduced further medical evidence that the 
insured had been hospitalized and operated on and treatcd for can- 
cer in May, 1955, in the County of Onslow. At the time of the appli- 
cation and delivery of the policy the insured lived in the County of 
Robeson. 

The plaintiff offered the evidence of the beneficiary and two other 
women, Carrie Lee Locklear and Janie Jones, who were present a t  
the time Mr. Grimes came to collect insurance premium from the 
beneficiary on her own policy. They testified1 the agent asked the 
beneficiary if she was ready to  take out insurance on her mother who 
was present a t  the tobacco barn where the three other women were also 
a t  work. She replied she was was not ready, that  she did not have the 
money. Janie Jones offered to and did advance the money. The agent 
asked the name, age, where the insured was born, and "how is her 
health,'' and who was to be made the beneficiary. These questions 
were answered by the beneficiary giving the name, age, place of birth, 
and stated in her answers t o  the question, "how is her health," "so far 
as I know, i t  is all right," and that  no other questions were asked her 
and none were asked of the insured. The three witnesses testified the 
insured did not sign any application. The beneficiary testified she 
knew nothing of her mother's illness, treatment or operation in On- 
slow County, or of any other illness. 

The court submitted to the jury eight issues, as follows: 
"1. Did the plaintiff have an insurable interest in the life of 
Quessie M. Basini? 
"2. Did Quessie M. Basini represent in her application for in- 
surance policy sued upon, that  ishe had never been a patient in 
a hospital? 
"3. If so, was such representation false? 
"4. Did Quessie M. Basini represent in her application that she 
then did not have a disease or illness? 
"5. If so, was such representation false? 
"6.  Did Quessie M. Basini represent that she had never had 
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rheumatism, arthritis, cancer, tumor, or any malignant disease? 
"7. If so, was such representation false? 
"8. Did Quessie M. Basini make false representation of a material 
fact in an application for the policy of insurance sued upon?" 

The jury answered the first issue, "Yes," and all the others, "No." 
From a judgment in favor of the plaintiff for $750, the defendant ap- 
pealed. 

Varser, Mclntyre, Henry & Hedgpeth, for defendant, appellant. 
L. J .  Britt & Son, for plaintiff, appellee. 

HIGGINS, J. The defendant admitted the execution and delivery of 
the policy, the payment of the premium, and the death of the insured 
within the period of coverage. These admissions placed upon the de- 
fendant the burden of showing a legal excuse for refusing paymenrt 
according to  the terms of the policy. The plaintiff introduced the 
policy in evidence. The admissions and the policy made out a case 
for the jury. Thomas-Yelverton Co. v. Ins. Co., 238 N.C. 278, 77 6.33 
2d 692. Defendmt's assignment of error based on the court's refusal 
to nonsuit cannot be sustained. 

The insurer offered as its defense the application for the policy 
in which appeared above the insured's name the statement she had 
not suffered from cancer, etc. The agent of the insurer testified the 
insured answered the questions as recorded in the application and 
signed it. The defendant offered medical testimony the insured died 
of cancer within four months of the date of the policy; that  she had 
suffered from the disease for as  much a s  three years prior t o  the ap- 
plication; that  she had been operated on for this malignancy prior to 
the application. The defendant contended the concealment of this im- 
portant information induced the defendant t o  issue the policy. 

The plaintiff offered evidence the inaured did not sign the appli- 
cation; and that  only the questions &s to  her name, age, residence, 
the name of the beneficiary, and "how is her health," were asked by 
the agent; and that no other information was asked for or given. The 
beneficiary stated, "Her health is good as far as  I know"; and that 
she knew nothing of any disease, treatment or operation her mother 
had while in Jacksonville or Onslow County. The agenL received the 
premium and submitted to its principal the application upon which the 
policy was ,based. 

Whether responsibility for the false answers was attributable to 
the insured or to the agent of the company was in serious dispute. 
There was neither allegation nor proof of any collusion. The  jury re- 
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solved the disputed) issues of fact against the defendant. ". . . the 
credibility of the evidence to  support the defenda~lrt's defense was 
a matter for the jury." Tolbert v .  Ins. Co., 236 N.C. 416, 72 S.E. 
2d 915. The assignments of error based on the introduction of parts 
of defendant's answer are without merit. The ,parts of the answer of- 
fered were of distinct and separate facts pertinent t o  the issues. 
They were competent as judicial admissions as well as admissions 
against interest. Whitson v. Frances, 240 N.C. 733, 83 S.E. 2d 879; 
Winslow v. Jordan, 236 N.C. 166, 72 S.E. 26 228. 

Likewise without merit is the assignment of error based on the 
court's admission of plaintiff's evidence contradicting the written ap- 
plication with respect t o  the insured's health. Without discussing 
other reasons why the evidence might (be admissable, i t  is enough to 
say that the execution of, and responsibility for, the written appli- 
cation were in serious dispute. The dispute was resolved by the jury 
against the defendant. In any event, the exclusion of parol evidence, 
on the ground i t  contradicts a written instrument, presupposes the 
existence of a valid and binding written instrument. The assignmenrt 
of error based on the admission of testimony cannot be sustained. 

The case of Heilig v. Ins. Co., 222 N.C. 231, 22 S.E. 26 429, settles 
adversely to the defendant's claims the controlling issues of fact and 
questions of law involved in this appeal. 

No error. 

PARKER, J., dissents. 

GDROLEND SORRBLL, ADMINISTRATRIX OF THE ESTATE OF FLOYD 
!lJHOMAS SORRmL, DECEASED V. JO ANN MOORE, .~DMINISTRATRIX OF 
THE ESTATE OF GEY(kRGE W. MOORE, DECEASED. 

(Filed 29 January, 1960.) 

1. Pleadings 9s Sa, 7- 
The function of a pleading is to inform the a'vemrg what facts a re  

claimed to constitute the cause of action or defense. G&. 1-122, G.S. 
1-135. 

2. Pleadings 9 31- 
If  a pleading alleges facts pertiuent to the cause of action or defense, 

such aLlegations may not be stricken on t h e  ground that  the facts al- 
leged are incapable of proof, the questions of pe~tinency of allegations 
to the cause of action or defense and the competency and credibiliby of 
the evidence to prove the  allegations being dietinct and separate. 
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8. Automobiles 88 49, 5 0 -  
While the negligence of the driver will not be imputed to the owner- 

passenger in an action bebween themselves or their personal represen- 
tatives, the failure of the owner-passenger, having the power and right 
$to exercise contml over the driver, to remonstrate as to the careless 
and reckless manner in which the driver was operating the rehicle may 
constitute contnibutory negligence, as aistinguished from imputed negli- 
gence, and therefore allegations of fact constituting the basis of such 
defense are relevant and are improperly stricken on motion, even though 
the pleading denominates such negligence imputed rather than contribu- 
tory negligence. 

Certiorari on motion of defendant to review an order of Williams, 
J., at  August, 1959 Civil Term, of HARNETT. 

Both intestates were killed on the night of 21 February 1959, when 
an automobile in which they were riding turned over. Negligent 
operation of the vehicle (by the driver is alleged1 by plaintiff and by 
defendant. Plaintiff alleged defendant's intestate drove the automo- 
bile. Defendant denied the asserted negligence of her intestate. She 
averred the vehicle was in fact driven by its owner, plaintiff's inte- 
date. Defendant, not content to rely on a mere denial of negligence, 
pleaded the affirmative defense of contributory negligence. She al- 
leged if her intestate was in fact driving the vehicle, both intestates 
"were riding in an automobile . . . which . . . was being used by or on 
behalf of plaintiff's intestate and even if defendant's intestate was op- 
erating the automobile in a negligent manner, the negligence of de- 
fendant's intestate would be imputed to plaintiff's intestate as con- 
tributory negligence . . ." which negligence was asserted as a bar. 

To further support her plea of contributory negligence defendant 
made these additional allegations: ('that he (plaintiff's intestate) 
rode in the automdbile referred to when it was driven in the man- 
ner referred to in the complaint and in the counterclaim, without re- 
monstrating with the operator of the automobile as to the careless 
and reckless manner in which it was 'being driven" and "plaintiff's 
intestate failed to warn the operator of the automobile of the danger- 
ous condition and likely result of the manner in which the automobile 
waa being operated." 

Plaintiff moved to strike the quoted portions of the answer. The 
motion was allowed. Defendant excepted and applied for certiorari, 
which was allawed. 

Wilson & Johnson and Edgar R.  Bain for plaintiff, appellee. 
Ruark, Young, Moore & Henderson and J .  AUen Adaps for defen- 

dant, appellant, 
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RODMAN, J. The motion to strike is based on t h e  assertion that 
the portions objected to me mere conclusions and not statements of 
facts; that the first quoted portion is insdcient  to constitute a de- 
fense or a cause of action, and that the last two are mere conclusions 
"totally incapable of proof under the facts as alleged in the com- 
plaint." 

The function of a pleading is to inform an adversary what facts 
are chimed to constitute the cause of action, G.S. 1-122, or defense, 
G.B. 1-135. If the complaint crr answer gives notice of the facts as- 
serted for the cause of action or defense, i t  has served its purpose. 
A party is not permitted to show facts constituting a cause of action 
or defense which he has not pleaded. 

How a fact may be established and whether the evidence offered is 
suEcient are evidentiary questions, for the court on competency, and 
for the jury on credibility. 

The court cannot act on evidentiary questions until the evidence is 
offered. It has no right to assume that a party will not be able to 
prove a fact alleged. It follows that facts pleaded should not be 
stricken upon an assertion that they are incapable of proof. 

The two portions of the answer last quoted alleged factq. Defen- 
dant may or may not be sible to  establish bhe facts alleged. She should 
not be deprived of the right to offer competent evidence for that pur- 
pose. Weant v. McCanles's, 235 N.C. 384, 70 S.E. 2d 196; Williams 
v. Thompson, 227 N.C. 166, 41 S.E. 2d 359. 

The portion of the answer first quoted alleges both facts and a legal 
result. It alleges, when considered in connection with the remainder 
of the answer, that plaintiff's intestate was the owner of the car, 
defendant's intestate was operating it with the assent of and for the 
owner, the car was being driven a t  an unlawful rate of speed and 
without due care and circumspection, with a t  least the implied ap- 
proval of the owner then present. It alleges the driver's negligence 
would be imputed to the owner. 

A driver's negligence is not imputed to an owner-occupant of an 
automobile, as that word is ordinarily used in the law of negligence, 
meaning responsible for or chargeable with, when the owner-occupant 
sues the driver for injuries resulting from the driver's negligence. The 
negligence of a driver acting for the owner and in the scope of his 
authority is of course imputed to the owner in actions between the 
owner and parties other than driver. 

While an owner-occupant is not chargeable with the negligence of 
the driver so as to prevent the owner from recovering from the driv- 
er for the driver's negligence, the owner-occupant, like any other 
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person, must take reasonable precautions to protect himeelf from 
injury. What is reasonable care depend8 on existing canditions. An 
owner ordinarily has the duty and ability to control and direct the 
manner in which his vehicle it3 to be operated. He cannot sit placidly 
iby a n 4  when injured ,by the negligent aperation, escape the conse- 
quences of hi8 lack of due care. 

The distindion  between "imputed negilgenceJJ and contributory 
negligence has been recognized by ue. Contributory negligence is 
a bar when established. Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108; 
Dosher v. Hunt, 243 N.C. 247, 90 S.E. 26 374; Rollison v. Hiclcs, 233 
N.C. 99, 63 S.E. 2d 190; Harper v. Harper, 225 N.C. 260, 34 S.E. 26 
185; Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162; Litaker v. Bost, 
247 N.C. 298, 101 S.E. 2d 31; O'Brien v. Woldson, 62 A.L.R. 436; 
Campbell v. Campbell, 85 A.L.R. 626; 5 Am. Jur. 769. 

The allegations are not sdc ien t  to impute or hold plaintiff respon- 
sible for the driver's negligence. They are, however, sdc ien t  to 
charge the owner with the power and right to exercise aontrol, a fail- 
ure to act, and knowledge of the probability of injury from the negli- 
gent operation. These facts, if established, would constitute contribu- 
tory negligence and thereby lbar recovery. It was necessary to  allege 
the facts to have the right to offer the evidence. It follows that the 
oourt erred in allokng the motion. 

Reversed. 





APPENDIX. 

AMENDMIWTS TO THE R U m S  AND REICULATIONS OF THE 
NORTH WROLINA STATE BAR. 

The following amendment to the Rules and Regulations of The 
North Carolina State Bar was duly adopted a t  the regular quarterly 
meeting of the Council of The North Carolina State Bar, October 22, 
1959. 

Amend Article X, appearing 221 N.C. 606, by striking Canon D 
as presently written, and inserting in lieu thereof the following: 

"It shall be deemed unethical for any District Solicitor, Judge or 
Solicitor of any criminal court inferior to the Superior Court to ap- 
pear in any criminal proceeding, whether for the defendiant or for 
the State, in other courts of the State of North Carolina having crim- 
inal jurisdiction, whether concurrent with, inferior t o  or superior to 
the criminal jurisdiction of the court over which he shall preside, or 
over which he shall be the prosecuting officer. Provided that nothing 
in this Canon is intended to preclude the Solicitor of any Recorder's 
Court or County Court from appearing in the Superior Court upon 
request of the District Solicitor." 

NORTH OAROLINA-WAKE COUNTY 

I, Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the 
Rules and Regulations of The North Carolina State Bar was duly 
adopted by The North Carolina State Bar in that the said1 Council 
did by resolution a t  a regular quarterly meeting adopt said amend- 
ment to said Rules and Regulations. 

Given over my hand and the seal of The North Carolina State Bar, 
this the 10th day of December, 1959. 

/s/ Edward L. Cannon, 
Edward L. Cannon, Secretary 
The North Carolina State Bar 

The Court is of the opinion that its approval is not required as a 
condition precedent to the promulgation of canons of ethics by the 
Council of The North Carolina State Bar. Let the foregoing amendt- 
ment to the canons of ethics of The North Carolina State Bar, to- 
gether with the certificate of Edward L. Cannon, Secretary, be pub- 
lished in the forthcoming volume of the Reports. 

This 29th day of January, 1960. 

/s/ Moore, J. 
For the Court. 
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AMENDMENTB TO ~ U L E S  AND REGULATIONB OF THE NOBTH CA~OLINA STATE BAR. 

The following amendment to the Rules and Regulation of The North 
Carolina State Bar was duly adopted a t  the regular quarterly meet- 
ing of the Council of The North Carolina State Bar, October 22, 1959. 

Amend Article X, appearing 221 N.C. 598, Paragraph No. 20, by 
striking the same as presently written and inserting in lieu thereof 
the following: 

"20. Discussion in Newspaper or Other Medium of Communi- 
cation of Pending Litigation. 

Publications, directly or indirectly, by a lawyer in any news- 
paper, magazine or by television, radio or other mediums of com- 
munication, as to pending or anticipated litigation may inter- 
fere with a fair trial in the Courts and otherwise prejudice the 
due administration of justice. Generally they are to  be condemn- 
ed. If the extreme circumstances of a particular case justify a 
statement to  the public, i t  is unprofessional to  make i t  anony- 
mously. An ex parte reference to the facts should not go beyond 
quotation from the records and papers on file in the Court; but 
even in extreme cases i t  is better to avoid any ex parte statement." 

NORTH CAROLINA-WAKE COUNTY 

I, Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to  the 
Rules and Regulations of The North Carolina State Bar was duly 
adopted by the North Carolina State Bsr in that  the said Council 
did by resolution a t  a regular quarterly meeting adopt said amend- 
ment to  Said Rules and Regulations. 

Given over my hand and the seal of The North Carolina State Bar, 
this the 10th day of December, 1959. 

/s/ Edward L. Cannon 
Edward L. Cannon, Secretary 
The North Carolina State Bar 

The Court is of the opinion that  its approval is not required as a 
condition precedent to the promulgation of canons of ethics by the 
Council of The North Carolina State Bar. Let the foregoing amend- 
ment to the canons of ethics of The North Carolina State Bar, together 
with the certificate of Edward L. Cannon, Secretary, be published in 
the forthcoming volume of the Reports. 

This 29th day of January, 1960. 

/s/ Moore, J.  
Yor the Court. 
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AMENDMENTS TO RULES AND REGULATIONS OF THE NORTH CAROLINA STAYE BAR. 

The following amendments to  the Rules and Regulations of The 
North Carolina State Bar were duly adopted a t  the regular quarterly 
meeting of the Council of The North Carolina State Bar, January 15, 
1960. 

Amend Article IX,  Section 2, appearing 221 N.C. 588 by adding a 
new paragraph following paragraph numbered (b)  under Section 2 of 
said Article, t o  be designated as (b-1) to read as follows: 

"Where the accused attorney shall request the designation by 
the Supreme Court of the committee of three members of the Bar 
to sit and hear the proceedings, as provided in G.S. 84-28, 1959 
Supplement, such request shall be made in writing by the accused 
attorney within thirty (30) days following the service of state- 
ment and notice upon the said attorney, and the said request 
in writing shall be filed with the Secretary of the Council. The 
Secretary of the Council upon the filing of such request shall ad- 
vise %he Supreme Court through the Chief Justice of such re- 
quest, and upon receipt from the Court of the designation of the 
committee, the Secretary of the Council shall notify the accused 
attorney thereof. The committee, when designated by the Su- 
preme Court, shall proceed in the same manner as the committee 
of the Council. The accused attorney shall, if answer is filed 
to the statement and notice served upon him, set forth in such 
answer whether he has made such request, and if he has failed 
to make such request within thirty (30) days prescribed herein, 
he will be deemed to have waived same and the Council shall 
proceed to name and designate a trial committee of the Council 
which shall proceed to hear and determine the matter as set forth 
in this Article. Pending the appointment of a trial committee by 
the Supreme Court or the Council, the President of The North 
Carolina State Bar, upon motion of the accused attorney, is here- 
by authorized to grant such extensions of time to file pleadings 
as the ends of justice may require." 

Amend Article IX,  Section 3, appearing 221 N.C. 592 by adding in 
line two, after the word "council" and before the word the fol- 
lowing: "or the Supreme Court." 
NORTH CAROLINA-WAKE COUNTY 

I,  Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that  the foregoing amendments to the 
Rules and Regulations of The North Carolina State Bar were duly 
adopted by the North Carolina State Bar in that  the said Council 
did by resolution a t  a regular quarterly meeting adopt said amend- 
ments t o  said Rules and Regulations. 
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AMEKDYENTB TO RULEB AND REGUUTIONB OF THE NOBTH OAROLINA STATE B a a  

Given over my hand and the seal of The North Carolina State Bar, 
this the 18t.h day of January, 1960. 

/s/ Edward L. Cannon 
Edward L. Cannon, Secretary 
The North Carolina State Bar 

After examining the foregoing amendments to  the Rules and Regu- 
lations of The North Carolina State Bar as  adopted by the Council 
of The North Carolina State Bar, i t  is my opinion that  the same 
complies with a permissible interpretation of Chapter 210, Public 
Laws 1933, and amendments thereto-Chapter 84, General Statutes. 

This the 2nd day of February, 1960. 

/s/ J. Wallace Winborne 
Chief Justice. 

Upon the foregoing certificate, it is ordered that  the foregoing 
amendments to the Rules and Regulations of The North Carolina 
State Bar be spread upon the minutes of the Supreme Court and 
that they be published in the forthcoming volume of the Reports as 
provided by the Act incorporating The North Carolina State Bar. 

This 2nd day of February, 1960. 

/s/ Moore, J. 
For the Court. 



WORD AND PHRASE INDEX. 

Abatement and Revival--Pendency 
of prior action, Wallace v. Johnson, 
11 ; Wallace u. Johnson, 18;  Tillis 
v. Cotton Mills, 359. 

Accountant - Appeal of accountant 
from refusal of motion .to quash 
subpoena, Buick Co. v. General Mo- 
tors Corp., 201. 

Actions-Pendency of pr im actions 
as  ground for abatement, see 
Abatement and Revival ; action 
held one to rescind deed and not 
one to quiet title, Walter8 v. 
Bridgers, 289; action held one for 
wrongful interference with con- 
tractual rights and not for libel 
and slander, Johnson v. Grave, 448. 

Administrative Law-Administrative 
body lnust afford notice and op- 
portunity to be heard, Brauff 2;. 

Conw. of Revenue, 452; certiora1.i 
cannot be used as  substitute for 
appeal. McDozrell v. Kitre Beach 
818. 

Admissions-Flight a s  implied ad- 
mission of guilt. S. v. Sheffield, 
309; admission of agent not part 
re8 gestae incompetent against 
principal, Jones c. Aircraft Co., 
832. 

Adopted Children-Right of adopted 
children to take as members of 
class under will, Bzillock v. Bul- 
lock, 559. 

Adverse Possession-Adverse posses- 
sion of public ways, Steadman ?'. 

Pinctops, 509 ; color of title, Harris 
v. Raleigh, 313. 

Affidavits-Affidavits may be receiv- 
ed in evidence when opposing party 
does not demand right to cross- 
examine, Cotton Mills v. Local 578, 
218 : Cotton Mills v. Local 578, 231 ; 
Cotton lMills v. Local 584, 234 ; Cot- 
ton Mills 2;. Local 584, 240; Cotton 
dlills v. Local 678, 248; Cotton 
Mills v. Local 584, 254 ; Cotton Mills 
v. Local 584, ,337 : nlay be compe- 
tent for purpose of corroboration. 

S. v. Rose, 281; S. v.  Mosclcy, 285. 
Agriculture - Duty of warehouse 

manager to ascertain that  there 
a re  no liens before issuing ware- 
house receipt, Credit Association 
v. Whedbee, 24. 

Aiders and Abettors - Aiders and 
abettors in commission of misde- 
meanor a r e  guilty a s  principals, 
8. c. Clayton, 261; S. v. Parriak, 
274; 8. v. Wallace, 378. 

Air Rifle-Liability of parent for 
assault conlmitted by ohild with 
a i r  rifle, Lane u. Chatham, 400. 

Alimony-See Divorce and Blimony. 
Allegata-Evidence of defendant's 

intoxication held competent under 
general allegation of reckless driv- 
ing, Rick a. Murphy, 162. 

Amendment-Of pleadings, see Plead- 
ings. 

Animals-Striking cow on highway, 
Colier v .  Coker, 91. 

Answer-Right of plaintiff to intro- 
dure parts of answer in evidence, 
Clruvis v. Ins. Co., 849. 

Anticipation of I n j u r ~  - Identoit v. 
Lumber Co., 675. 

Appeal and Error-Appeals in crim- 
inal cases, see Criminal Law;  ap- 
peals from Utilities Commission, 
see Utilities Commission : appeals 
in compensation cases, see Master 
and Servant; theory of trial, Rlr ytle 
r .  Mozcizt Hollv, 521; snperrisory 
jurisdiction and matters cognisable 
ex nzero motu, Cotton Mills v. LO- 
cal Cnion, 218, 335; Walters v. 
Children's Home, 369 ; jud y e n t s  
appealable, Buick Co. v. Gcneral 
Notors Corp., 201 ; Sawyer 9. 

Whitfield, 706 ; party aggrieved, 
Buiclc Co. v. General Motors Carl)., 
201; motion to be allowed to 
amend. Strathopoulos 0. Shook, 
33: withdrawal of appeal. Mc- 
Dozrcll v. Kwre Beach, 818; juris- 
diction of lower court after appeal, 
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Yorlc w. Colc, 344; objection, ex- 
ceptions and assignments of error, 
JarW a. Souther, 170; Long v. 
Smitheman, 682; Cotton Mills w. 
Local Union, 218, 334, 418, 419; 
Fisher v. Rogers, 610 ; evidence 
set out in narrative form, Amuse- 
ment Co. w. Tarkimgton, 461 ; brief, 
Yillas w. Coward, 88;  Cotton Mills 
w. Local Union, 234, 240, 248, 2.54, 
419; Evans w. Coach Co., 324; Fri- 
day v. A d a m ,  540; harmless and 
prejudicial error, Stathopoulos w. 
Shook, 33;  In  re Wit1 of Pender- 
grass, 737 ; Carrigan v. Dover, 97 ; 
Fisher v. Rogers, 610; Driver v. 
Edwards, 650; Rich w. Hurphy, 
162; In  re Will of Shute, W7; 
Nhoe v. Hood, 719; Johnson v. 
Lewis, 797 ; review of judgments 
on findings, Seminaru w. Wake 
County, 775; New Bern w. White, 
65; Owens w. Voncannon, 351; 
Steadman v. Pinetops, 509; review 
of  judgment on motion to non- 
suit, Powell v. Diefelk, 696; peti- 
tion to rehear Iveu v. Rollins, 345; 
partial new trial Johnson v. Lewis, 
797; remand, New Bern v. White, 
8;i; Ocendine v. Lewis, 702. 

Appurtenant - Easements appurte- 
nant, Potter v. Potter, 760. 

Arbitration and Award-Simmons w. 
Williams, 83. 

Argument to Jury-Argument that 
testimony o f  State's witness was 
not contradicted held not to amount 
to conlment on defendant's fail- 
ure to testify, S. w. Walker, 465. 

"Arising Out o f  Employment" - 
Within meaning of Compensation 
Act, see Master and Servant. 

Arrest of Judgment-S. v. Wallace, 
378; S. v. Thornton, 658. 

Assault-Liability o f  parent for as- 
sault committed by child with air 
rifle, Lane 2'. Chathunt, 400 ; court 
must submit question of defendant's 
guilt of less degree of crime when 
support& by evidence, 8. w. Wen- 
rich, 460 ; criminal prosecutions, 
S. w. n'ewton, 131; S. a. Barham, 
207; S. c .  Parrish, 274; 8. v. San- 

lin, 81;  S. v. Gooding, 175. 
Assembly-Indictment held to charge 

unlawful assembly constituting 
essential element o f  riot, 8.  v. 
Cadder, 444. 

Assignment - Testimony of assign- 
ment of  l i fe  policy held incompe- 
tent under "Dead Man's Statute," 
Harrison v. Winstead, 113. 

Assignments of Errm - Exceptions 
and assignments o f  error not dis- 
cussed in brief deemed abandoned, 
S. v. Newton, 151; Cotton Mills v. 
Local 584, 234; Cotton Mills w. 
Local 584, 240; Cotton Mills v. 
Local 578, 248; Cotton MilZs v. 
Local 584, 254; S. v. Clayton, 261; 
S. w. Parrish, 274; S. w. Rose, 281 ; 
Cottm Mills v. Local 578, 413 ; Cot- 
ton Mills w. Local 584, 419; Fri- 
dau v. Adams, 540; failure to file 
brief within time allowed aban- 
dons assignments of  error not ap- 
(pearing on face of  record, 8. w. 
Lynn, 703; assignment of error to 
charge held broadside, S. v. New- 
ton, 151; Jarvia w. Swther, 170; 
appeal itself constitutes exception 
to judgment, S. v. Wallace, 378; 
appeal is exception to judgment in 
criminal prosecution as well as 
civil action, N. v. Barham, 207. 

Assistance, Wri t  of  - Hill v. De- 
velopment Co., 52. 

Associations-Service o f  process on 
labor union, Melton v. Hill, 134. 

Attachment-Porter v. Bank, 573. 
"Atw--Often means "near to", S. v. 

Wallace, 378. 
Attorney and Client-Authority to 

sign consent judgment assumed, 
Brown w. Owens, 348; argument 
that testimony o f  State's witness 
was not contradicted held not to 
amount to comment on defendant's 
failure to testify, S. v. Walker, 465. 

Attractive Nuisance - Electrocution 
of 14 year old boy playing on 
crrlne, Dean v. Construction Co., 
581. 

Auto Race Track-Liability of oper- 
ator o f  race track for injury to 
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patron, Williams 9. Btricklalul, 767. 
Automobiles-"Mailster" is an auto- 

mobile under coverage o f  insurance 
policy, LeCroy v. Inswrance Co., 
19;  rights o f  father in recovery 
for negligent injury to child, White 
v. Osborne, 5 6 ;  emotional distur- 
bance af ter  accident held not prox- 
imate result o f  collision within 
rule for recovery o f  damages, Wil- 
liamson v. Bennett, 498; judgment 
that employee was not negligent 
bars subsequent actions against 
employer on- docbine o f  respondeat 
superior ; Taylor v. Hatchery, Inc., 
689; licenses, S. v. Green, 141; 
Beaver v. Scheidt, 671; due care 
i n  general, Carrigm v. Dover, 97; 
White v. Cason, 646; turning, Shoe 
u, Hood, 719 ; intersections, Statho- 
poulos v. Shook, 33; Shoe v. Hood, 
719; speed near schools, Clark v. 
Rucker, 90; speed in residential 
districts, 128 ; exemptions from 
speed restrictions, Goddard v. Wil- 
l i a m .  128; children, Brinson v. 
Mabrg, 435; pleadings, Rick v. 
Murphy, 162; Friday a. Adams, 
540; failure to avoid skidding car, 
Johnvon v. Lewis, 797; sufficiency 
o f  evidence o f  negligence at inter- 
section, Johnson v. Rhodes, 215; 
Lee c. Stevens, 429; striking cow 
on highway, Coker v. Coker, 91; 
contributory negligence in hitting 
parlied vehicle, Carrigan a. Dover, 
97; guests and passengers, Sorrel1 
u. Moore, 85.2; Johnson v. Leiois, 
797; Shoe v. Hood, 719; respondeat 
superior, Rick v. Murphy, 162; 
reckless driving, S. v. Wallace, 378 ; 
drunken driving, S. v. Green, 141 ; 
S.  v. Green., 40; S. v. Purifoy, 82; 
failing to heed police siren, S. v. 
Wallace, 378. 

Banks and Banking-Joint deposits, 
Wilson v. Wooten, 667; liability in 
paying check, Scht~abenton u. Bank, 
655. 

Bastards-Failure to support, S ,  V .  

Womaclc, 342. 
Battery-See Assault and Battery. 

l i fe  insurance policy, Harrison o. 
Winstead, 113. 

Bill of Discovery-Buick Go. v. ffen- 
era1 Motors Corp., 201. 

Bill o f  Particulars-May not supply 
matter essential to indictment, 8. 
v. Thornton, 6.58. 

Bills and Notes-Deficiency judg- 
ment on notes given for purchase 
price o f  land, Brown v ,  Owens, 348; 
defenses, Finanoing Co. v. Cuthrell, 
75 ; Bailey v. Westmoreland, 843. 

Board of  Directors-Quorum of  di- 
rectors of  corporation, Webb v. 
&forehead, 394. 

Board of  Education - Liability o f  
board of education for injury re- 
sulting from negligence of  driver 
of school bus, Trust 00, v. Board 
of Education, 603; selection o f  
school site, Administrative Unit 
v. Commissioners of  Columbus, 
826. 

Bombing-Conspiracy to bomb mill 
during strike, S. v. Walker, 465. 

Boundaries-Harri.~ e. Raleigh, 313. 
Briefs - Assignments o f  error not 

discussed in brief deemed abandon- 
ed ,  Villas v. C w a r d ,  88; S .  v. New- 
ton, 1.51 ; S. v. Clayton, 261 ; S. c. 
Parrivk, 274 ; S. v. Rose, 281 ; Cot- 
tan Mills v.  Local, 218, 231, 234, 
240, 248, 234, 235, 413, 419; Pridall 
I,. Bdams, 540; failure to file brief 
within time allowed abandons as- 
signnients o f  error not appearing on 
face of  record, S. V .  Lynn, 703. 

Broadside Assignment - Assignment 
of error to oharge held broadside, 
8. z.. Sewton, 151; Jarvis v. South- 
er, 170; to findings o f  fact, Jarcis 
v. Sou th~r ,  170; Cotton Atlills v. 
Local Cnion, 218, 231, 234, 240, 
248, 234, 235, 413, 419. 

Bulletin Board--.Liability of county 
for person falling down stair well 
while looking at bulletin board in 
courthouse, Walker 1'. Randolph 
County, 805. 

Burden of  Proof-Plea o f  not guilty 
places burden on State to prove 

Beneficiary-Changing beneficiary in every element of  offense, S. v. 
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Glenn, 156; use of deadly weapon 
in assault does not place burden 
on defendant of proving self-de- 
fense, S. v. Gay, 78; burden of 
p r o ~ i n g  invalidity of assessment 
for public improvement, Haw& t7. 
Raleigh, 313 ; of proving payment, 
Schwabenton v.  Bank, 655; in 
action on insurance policy, see In- 
surance; to establish will, In. re 
Will of Roberts, 708; conflicting 
instructions on burden of proof re- 
quires new trial, I n  r e  Will 01 
Shute, 697. 

Bnrden of Showing Error - S. v. 
I'citt'ifo/l, 82. 

Cmcellation - Cancellation of in- 
surance policy for nonpayment of 
premiums, Engelberg v. Insurance 
Co.. 166; cancellation of instru- 
ment for fraud, Walters v. Bridg- 
era, 289; Financing Corp. v. Cuth- 
rcll, 73; Maynard v. R. R., 783. 

Capital Cr imeso l ic i to r ,  in selecting 
jury may not remark that  sole 
purpose of the trial is to obtain the 
death penalty, S. v. Manning, 1. 

Carriers-Contract carriers, Utilities 
Com. v. Towing Corp., 105. 

Cartway-As easement appurtenant, 
Potter O. Potter, 760. 

Cayeat-See Wills. 
Cerebral Hemorrhage-Evidence held 

insufficient to show that hemorrh- 
age was result of accident, Lee v. 
Stevens, 429. 

Certificate under Group Policy - 
Termination of certificate under 
group policy, Love v. Assurance 
Co., 85. 

Certified Public Accountant-Appeal 
of accountant from refusal of mo- 
tion to quash subpoena, Bilich: Co. 
v. General Motors Corp., 201. 

Certiorari-Certiorari granted to con- 
sider contention of deprivation of 
constitutional rights, 8. v. Gricnd- 
lcr, 177; does not lie as  substitute 
for  appeal, McDowell v. Kure 
Beach, 818. 

Character E v i d e n c e l n  rape prose- 
cution general character of prose- 

cutrix for unchastity is m p e t e u t  
but evidence of specific acts with 
person other than defendant is in- 
competent, 8. v. Orundlw, 177. 

C h a r g e s e e  Instructions. 
Checks-Liability of bank for  pay- 

ing forged check, Schwabenton v. 
Bank, 6.55; competency of photo- 
static copies in evidence. S. v. Bhu- 
maker, 678. 

Children--& Infants ; liability of 
parent for tort of child with a i r  
rifle, Lane v. Chatham, 400; negli- 
gence in hitting child on highway, 
Brinson v. Yabry, 435; right of 
adopted children to take a s  mem- 
bers of class under will, Bullock 
v. Rullock, 559 ; contributory negli- 
gence of minor, Dean v. Cmistruc- 
tion Co., 581. 

Churches-Property of senlinary ex- 
empt from taxation, S e m i n n ~ , ~ ,  Inc., 
v. Wake County, 775. 

Circumstantial Evidence - Circum- 
stantial evidence tending to prove 
each element of offense is sufficient 
to be submitted to the jury, S. e. 
Parrish, 274. 

Claim and Delivery-Rubber Co. v. 
Distributors, 406 ; Tillis v. Cotton 
Mills, 339. 

Colleges - Consolidation, Adams v. 
College, 617. 

Color of Title-See Adverse Posses- 
sion. 

Commissioner of Revenue - Lumber 
used in mining shaft is subject to 
wholesale and not retail sales tax, 
Can~pbell v. Curric, 329. 

Common Carrier-See Carriers. 
Common Knowledge--It is a matter 

of common knowledge that preg- 
nant women sometimes miscarry, 
S. 2:. Hall, 211. 

Communication with Decedent-Bail- 
cy v .  Westmoreland, 843. 

Compensation Act-See Master and 
Servant. 

Complaint-See Pleadings. 
Compromise and Settlement-Camp- 
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bell v. Brown, 214; C~ctlrbertson v. 
Burton, 457. 

Concurrent Negligence - Friday v. 
Sdarns, 540. 

"Concussion" - I s  not synonymous 
with explosion Peterson 0. In- 
surance Co., 61. 

Conflict of Laws-State Court has 
jurisdiction of action to recover 
damages for denial of employment 
because of membership in labor 
union, Keller v. Mills, 92. 

Confrontation - Right of, may be 
waived, Cotton Mills v. Local 218, 
231, 234, 240, 248, 254, 335, 413, 
419; right of defendant to oppor- 
tunity to call witnesses and pre- 
pare defense, El. v. Graves, 550. 

Consent Judgment-Attack of, Brown 
v. Owem, 348; Owens v. Voncan- 
non, 351 ; a s  constituting estoppel, 
Pack v. McCoy, 590; is contract 
of parties, I n  r e  Will of Pender- 
grass, 737. 

Consolidation of Indictments - For 
tnial, S. v. Grundler, 177. 

Conspiracy-S. v. Walker, 463. 
Constitutional Law-State Court has 

jurisdiction of action to recover 
damages for  denial of employment 
because of membership in  labor 
union, Keller v. Mille, 92 ; adminl -  
trative boards must give notice and 
opportunity to be heard, Brauf v. 
C o w .  of Revenue, 452; waiver of 
constitutional rights, Cotton Mills 
v. Local Union 218; delegation of 
power, Morganton v. Hutton b 
Bourbonnaia Co., 531; due process, 
Cotton Mills v. Local Union, 218; 
obligations of contract, Webb v. 
Morehead, 394 ; guarantees to per- 
sons accused of crime, S. v. Searcy, 
320; S. v. Manning, 1; S. v.  Walk- 
er, 465; Cotton Mills v. Local 
Union, 218, 231, 234, 240, 248. 254, 
413, 419; 8. v. Graves, 350; S. v. 
sheflield, 309. 

Constructive Possession - Of in- 
toxicating liquor, see Intoxicating 
Liquor. 

Contempt of Court-Cotton Mills v. 
Local Union, 218, 231, 231, 248, 254, 
335, 412, 419. 

Contentions-Manner of stating con- 
tentions held not to constitute ex- 
pression of opinion by the court on 
evidence, S. v. Gooding, 173; S. v. 
Barham, 207: objection to state- 
ment of contentions must be 
brought to trial court's attention 
in apt  time, 8. v. Grundler, 177; 
8. v. Shumaksr, 678; Fiaker v. 
Rogers, 610. 

Contested Election-See Elections. 
Continuance - Motions for, a re  ad- 

dressed to sound discretion of 
court, Hayes v. Rieard, 485. 

Contract Carrier-See Carriers. 
Contracts-Of insurance see Insur- 

ance ; law invalidating corporate 
by-law requiring majority of pri- 
vately-owned shares to constitute 
quorum does not impair contrac- 
tual right, Webb v. Xorekend, 394; 
counterclaims in actions e.x con- 
t r a c t ~ ,  Rubber Co. c. Dixtributore, 
I w . ,  406; general rules of con- 
struction, Briggs v. Mills, 642; per- 
formance or  breach, Tillis v. Cot- 
ton Mills, 359; actions on conbract, 
Tillis v. Cotton Mills, 359; Robbins 
v. Trading Post, 663; interference 
with contractual rights by third 
person, Johnson v. Grave, 448. 

Contractor - Evidence of negligence 
of main contractor resulting in 
electricution of employee of con- 
struction contractor held sufficient 
to be submitted to the jury, Jones 
v. Aircraft Co., 832. 

Contributory Negligence--Nonsuit on 
ground of contributory negligence, 
Stathopoulos v. Elhook, 33; Millas 
v. Coward, 88; Carrigan v. Dover. 
97; Powell v. Deifella, Inc., 696: 
Shoe v. Hood, 719; Walker v. 
Randolph County, 805 ; contribu- 
tory negligence of minor, Dean v. 
Construction Co., 581. 
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Cont rore rs~  without Action - Oredit 
Asso. v. Whedbee, 24 ; New Bern v.  
White, 66. 

Convenience of Witnesses--Court may 
remove cause for  convenience of 
witnesses, Moody v. Wawen-Rob- 
bina, Zm., 1'72. 

Conversion Reaction-hotional dis- 
turbance af ter  accident held not 
proximate result of collision with- 
in rule fo r  recovery of damages, 
WZlZiccmson v. Bennett, 498. 

CornflaLes-Liability of store pro- 
prietor to customer injured by bit- 
ing hard.  substance contained in 
p r e p a r d  food, Adam8 v. Tea Co., 
565. 

Corporations - Merged corporation 
held not entitled to  loss carry-over 
of constituent corporations, Dia- 
tributors v. Currie, 121; limit of 
term of corporate existance, Stead- 
man v. Pinetops, 509; quorum a t  
meeting, Webb v. Morehead, 394; 
merger, Adam8 v. College, 617; 
judgment in action by president 
individually for  injuries held not 
to bar action by corporation for 
damage to property, Lumber Co. v. 
Hunt, 624: promise of i n c o m a -  
tor to  answer for  debt of corpora- 
tion held original promise not 
coming within staute of frauds, 
Warren r. White, 729. 

Corroboration - Testimony of state- 
ments made by witness held compe- 
tent for purpose of corroboration, 
S. v. Grundler, 177; 8. v. Rose, 281. 

Ootton-Duty of warehouse manager 
to ascertain that  there a re  no liens 
before issuing warehouse receipt, 
Credit Association v. Whedbee, 24. 

Counter-claim-See Pleadings. 
County-Liability of county for  in- 

jury to person falling down stair 
well while looking a t  bulletin 
board in courthouse, Walker v. 
Randolph County, 805 ; expendi- 
tures necessary to maintenance of 
school, Administrative Undt v. 
Commiesionera of Columbus, 826. 

Courthouse-Liability of county for 

#person falling down stair  well 
while looking a t  bulletin board in 
courthouse, Walker v. Randolph 
County, 805. 

Courts--Contempt of court, see Con- 
tempt of Court ;  probate courts 
f ke  Wills; Superior court and re- 
corder's court have concurrent 
jurisdiction over misdemeanow ex- 
cept in particular counties, 8. v. 
Clayton, 261; S. v. Pawiah, 274; 
S. v. Rose, 281 ; S. v. Moseley, 285 ; 
one Superiar Court judge may not 
review order of another, Cuthbert- 
son v. Burton, 457; establishment 
of inferior courts, 8. v. Clayton, 
281; motions for  continuance a r e  
addressed t o  sound discretion of 
court, Hayes v. Ricard, 485; court 
may ask witnesses questions of 
qualifying nature, S. v. Daub, 93; 
Green v. Whittington, 630; S. a. 
Qruwdler, 177; manner of stating 
contentions held not to constitute 
expression of opinion by the court 
on evidence, S. v.  Gooding, 175; S. 
v. Barham, 207 ; Court may not ex- 
press olpinion on evidence, S. v. 
Wallaoe, 378; Court may not cure 
error of solicitor in stating that  
sole purpose of trial was to obtain 
death penalty, 8. v. Manning, 1 ; 
authority of judge to flnd addi- 
tional facts upon submission of 
cause on facts agreed, Credit Asso- 
ciation v. Whedbee, 24; New Bern 
v. White, 65; appeal does not de- 
prive Superiar Court of jurisdic- 
tion to appoint receiver, York v. 
Cole, 344 ; Supreme Court will take 
cognizance of want of jurisdiction 
ex mere motu, Walter8 v. Chil- 
dren's Home, 369; Supreme Court 
will take notice of insufficiency of 
warrant o r  indictment eo mero mo- 
tu, 8. v. Wallace, 378. 

Cow-Striking cow on highway, Cok- 
er v. Coker, 91. 

@an-Electrocution of 14 year old 
boy playing on crane, Dean v. 
Construction Co., 581; evidence of 
negligence of main contractor r e  
sulting in electricution of em- 
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ployee of construction contractor 
held sufficient t o  be submitted t o  
the jury, Jones v. Aircraft CO., 832. 

Criminal Law-Elements of, and  
prosecutions for particular crimes 
see particular titles of mimes; in- 
dictment and warrant see Indict- 
ment and Warrant  ; constitutional 
guarantees to  persons accused of 
crime see Constitutional L a w ;  en- 
trapment, S. v. Walker, 465 ; aiders 
and abettom, 8. v. Clayton, 261. 8 .  
v. Pawiah, 274 ; S. v. Wallace, 379 ; 
jurisdiction, S. v. Wallace, 378; 8.  
v. Thornton, 658; S. v. Walker, 
465 ; 8. v.  Clayton, 281 ; 8. v. Par- 
rish, 274; s. v. Rose, 281; 8 .  V. 
Murphy, 285; S. v. Searcy, 320; S. 
v. John8on, 339 ; S. v. Peurifoy, 82; 
plea of guilty, S. v. Wilson, 174; 
plea of not guilty, 8 .  v. Glenn, 156; 
plea of former jeopardy, S. V.  Clay- 
ton, 261 ; 9.  v. Parrish, 274 ; judi- 
cial notice of likelihood of mis- 
carriage of woman, S. v. Hall, 
211; burden of  proof and presump- 
tions, S. v. Lackey, 686; compe 
temy and relevancy of evidence, 
8. v. Green, 40 ; S. v. WaZker, 485 ; 
#. v. Sheffield, 309; 8 .  v. Shumak- 
er, 678; S. v. Smith, 328; 8 .  v. 
Grunther, 177; S. v. Rose, 281; 
S. v. Moseley, 285 ; consolidation of 
counts for trial, 9. v. Grunther, 
177; withdrawal of evidence, S. v. 
Green, 40; S. v. Grunth-er, 177; 
expression of opinion by court on 
evidence, S. v. Yanning,  1; 8 .  v. 
Davis, 93 ; S. v. Grunther, 177 ; 8 .  
v. Gooding, 175 ; 8. v. Narham, 207 ; 
8 .  v. Wallace, 378; 8. v. Shumaker, 
678; argument and conduct of soli- 
citor, S. v. Walker, 465; nonsuit, 
S. v. Gay, 78; 8, v. Moaeley, 285; 
S. v. Glenn, 156; S. v. Green, 40; 
peremotory instructions, S. v. 
Lackey, 686; instructions, S. v. 
Campbell, 317; S. v. Wenrich, 460; 
arrest  of judgment, S ,  v. Wallace, 
378; 8 .  v. Thornton, 658 ; judgment 
and sentence, S. v. Manning, 1; S. 
v. Green, 141; 8. v. Glenn, 160; 
fines, S. v. Bryant, 428; nature 

anti grounds of a m a l ,  8 .  v. Grun- 
ther, 178 ; 8 .  v. Johnson, 339 ; 8. v. 
Wallace, 378; motion in arrest in 
Supreme Court, 8 .  v. Thornton, 
658 ; jurisdiction of lower court 
af ter  appeal, S. v. Grunther, 177; 
case on appeal, 8. v. Clayton, 261; 
certiorari, 8. v. Grunther, 177; ob- 
jections, exceptions and assign- 
ments of error, S. v. Barham, 207; 
S. v. Wallace, 378; S. v. Yewton, 
151; S. v. Grunther, 177; S. v. 
Shumaker, 678; the brief, S. v. 
Newton, 151 ; 8. a. C l a ~ t o n ,  261 ; 8 .  
v. P a d a h ,  274 ; S. u. Rose, 281 ; 
S. v. Wallace, 378; 8 .  v. Lynn,, 
703; burden of showing error, 8. 
v. Peurifoy, 82;  harmless and 
prejudicial error, S. v. Grunther, 
177; 8. v. Walker, 465; 8. v. Man- 
ning, 1; review of judgments on 
motions to nonsuit, S. u. Grau, 78; 
S. v. Womack, 342; remand, S. v. 
Searcy, 320; post conviction hear- 
ing act, 8. v. Graves, 550. 

Crops-Execution on crops on lands 
held by entireties, Brinson t.. Kirby, 
73. 

Cross-examination-Affidavits may be 
received in evidence when opposing 
party does not demand right to 
cross-examine, Cotton -kfilh v. Lo- 
cal 218, 231, 234, 240, 248, 254, 335 ; 
right not to incriminate self does 
not exempt defendant testifying in 
his own behalf, from cross-examin- 
ation, 5 .  v. Sheffield, 3W. 

Custodia Legis-Porter c. Bank, 573. 
Customer-Liability of store praprie- 

tor to customer injured by biting 
hard substance contained in pre- 
pared food, Adam8 a. Ten Co., 33.5 ; 
liability of store proprietor for in- 
jury resulting from fall of cust+ 
mer in  store, Powell c. Deifelle, 
znc., 596. 

Damages-Motion for new trial for 
inadequacy or excessivenw of 
award, Milaa u. Coward, 88; meas- 
ure of damages f a r  breach of con- 
tract, see Contracts; for breach of 
executory contract, Tillis v. Cot- 
ton Milla, 339; i,n action for per- 
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sonal sen-ices rendered decedent, 
Gates v.  Smith, 692; damages for  
injury to person, Lee v. Stevmm, 
429: Williamson v. Bennett, 498; 
relevancy of evidence on issue of 
damages, Fisher v. Rogera, 610; 
Robbin8 2.. Trading Post, 663; in- 
structions, Fisher v. Rogers, 610; 
Johnson r. L e d ,  797. 

Dangerous Instrumentality - Air 
rifle is not, Lane v. Chatham, 400. 

"Dead Man's Statute"-Harrison 2;. 

Winstead, 113 ; Bailev v. Westmore- 
land, 843. 

Deadly Weapon-Assault with, S. v. 
Gall, 78: in prosecution for assault 
with deadly weapon jury may And 
defendant guilty of simple as- 
sault, S. 1'. Gooding, 175. 

Death Penalty-Solicitor, in  selecting 
jury may not remark that  sole 
purpose of the trial is to obtain 
the death penalty, S. v. Manning, 1. 

Decedent-Transactions or communi- 
cations with decedent, Har r iam 2;. 
Winstead, 113; Bailell v. West- 
ntoraland, 843. 

Declaratory .Judgment Act-Walters 
v. Children's Home, 369. 

Dedication - Steadman v. Pinetops, 
509. 

Deeds-Cnncellation and rescission 
of deeds, w e  Cancellation and Re- 
scission of Instruments ; extent of 
boundaries, see Boundaries ; estop- 
pel of married woman by quitclaim 
deed to lands held by entireties, 
Harrell v. Powell, 6.33 ; heirs of de- 
ceased grantee a r e  necessary par- 
ties in action to determine whether 
grantee took a life estate or fee, 
Oxendine v. Lewb, 702. 

Deficiency Judgment - DeAciency 
judgment on notes given for pur- 
chase price of land, Brown v. 
Owens, 348. 

Demonstrative Bequest - Moore u. 
Langston, 439. 

Demurrer-See Pleadings. 
Department of Motor T7ehicles-Rev- 

ocation and suspension of driver's 
license, Beaver 2:. Bclreidt, 671. 

Deposit Slips-Competency of photo- 
static copies in evidence, 8. v. Shu- 
maker, 678. 

Deputy Sheriff - Exemption from 
speed restriction, Goddard v. Wil- 
Hams, 128. 

Directed Verdict-In r e  Will of Rob- 
erts, '708; ordinarily court may not 
direct verdict of guilty i n  criminal 
prosecutions, S. v. Lackey, 686. 

Directors - Quorum of directors of 
corporation, Webb v. Morehead, 
394. 

Disability - Necessity of notice of 
disability to prevent forfeiture of 
policy for  nonpayment of premium, 
Love 2;. Assurance Go., 85. 

Discretion of Court-Motion to set 
aside award for  excessiveness or 
inadequacy d damages is address- 
ed to the discretion of the court, 
Evans v. Coach Go., 324; motions 
for continuance a r e  addressed to 
sound discretion of court, Haves v. 
Ricard, 485. 

Dissent and Distribution-Right of 
adopted children to take a s  mem- 
bers of class under will, Bullock 
v. Bullock, 559. 

Dismissal-Dismissal of appeal for 
insufflciency of record, I n  r e  Adop- 
tion of Andereon, 176. 

Divorce and Alimony - Order held 
not to effect lien on surplus af ter  
foreclosure of lands held by en- 
tireties, Porter v. Bank, 573; cus- 
tody of children of marriage, Fear- 
ingto8r u. Feurington, 694. 

Doctrine of Attractive Nuisanc*e  
Elertrocution of 14 year old boy 
playing on crane, Dean u. Construc- 
tion Co., 581. 

Driver's (License--Suspension and re- 
vocation of driver's license. see 
Automobiles. 

Drunken Driving-See Automobiles. 
Due I'rocess-Administrative boards 

niust give notice and opportunity 
to be heard, Brauff v. Conrr. of 
R(,rtvt rte, 4.52. 
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Dynamite--Conspiracy to bomb mill 
during strike, 8. v. Walker, 465. 

Easements-Potter v. Potter, 760. 
Education-See Schools. 
Elect ioneLong v. Smitherman, 682. 
Electricity-Electrocution of 14 year 

old boy playing on crane, Dean v. 
Construction Co., 581 ; evidence of 
negligence of main contractor re- 
sulting in electricution of employee 
of construction contractor held 
sufficient to be submitted to the 
jury, Jones v. Aircraft Co., 832. 

Embezzlement-S. v. Thornton, 658. 
Eminent Domain-Power delegated 

to cities, diorganton v. Hutton & 
Boi~rbonvtaia Co., 531 ; quality of 
title acquired, Ibid. 

Employer and Employee-See Mas- 
ter and Servant. 

Entireties-&tates by, see Husband 
and Wife; estoppel of married 
womau by quitclaim deed to lands 
held by entireties, Harrell v. 
Pozrrll, 636: coverage of standard 
mortgage clause of fire policy, 
Shorca 1.. Rabon, 790. 

Entrapment-Fact that  agent of the 
law pretends to conspire does not 
preclude conviction of actual con- 
spirators, 8. v. Walker, 465. 

Equity-Equity regards substance and 
not form, I n  r e  Will of Pender- 
grass, 737; laches, Harrell  v. 
Powell, 636. 

Estates-Created by will see Wills; 
survivorship in personalty, Wilson 
v. Wooten, 667; estates by entire- 
ties see Husband and Wife. 

Estoppel by Judgment - See Judg- 
ments; by deed, Harrell  v. Pmcell, 
636; qui tab le  estoppel, Morgan- 
tow 2'. R ~ ~ t f o n  & Bouvbonnaia Co., 
531. 

Evidence-In criminal cases see 
Criminal Law;  evidence in partic- 
ular actions and prosecutions see 
particular titles of actions and 
prosecutiol~s : parol evidence pre- 
cludwl hy statute of fraud, see 
Fraud, statute o f ;  admission of 

evidence comtpetent for  restrictive 
purpose, Bailey v. Weatmoreland, 
843; no judicial notice of ordin- 
ances, Stathcqoulos v. Bhoolc, 33; 
transactions with decedent, Harri- 
son v. Winstead, 113; Bailey v. 
Weatmoreland, 843 ; relevancy in 
general, Tillia 2;. Cotton Mills, 359; 
res inter alios acta, Driver v. Ed- 
wards, 650; competency of plead- 
ings, Chavis v. Ins. Co., 849 ; orig- 
inal deposit slips and photostatic 
copies thereof competent, 8. v. 
Shumalcer, 768 ; parol evidence, 
Bailey v. TVestmreland, 843 ; 
Chavis v. Ins. Co., 849 ; admissions, 
Jones v. Aircraft Co., 832; opin- 
ion and expert testimony, Tillis v. 
Cotton Mills, 359 ; Robbins v. Trad- 
ing Post, 663; Powell v. Diefells, 
596; Fisher v. Rogers, 610; im- 
peaching witness, Greer v. Whit- 
tington, 630 ; cross-examination, 
Tillis v. Cotton Milb, 359; Greer v. 
Whittington, 630; Court may not 
express opinion on evidence, 8. v. 
Wallace, 378; action of court in 
asking witnesses questions of clar- 
ifying nature held not to consti- 
tute expression of opinion on evi- 
dence, 8. v. Davis, 93; S. v. Grund- 
ler, 177; manner of stating con- 
tenctions held not to constitute ex- 
pression of opinion by the court 
on evidence, S. v. Gooding, 175; S. 
v. Barham, 207; 8. v. Shumaker, 
678; Superior Court has authority 
to grant new trial for newly dis- 
covered evidence in compensation 
case, Moore v Stone Co., 69; with- 
drawal of incompetent evidence 
cures error in admission, S. v. 
Grundler, 177; harmless and prej- 
udicial error in admission or ex- 
clusion of evidence, Stathopoulos 
v. Bhoolc, 33 ; S. v. Green, 40 ; Car- 
rigan v. Doaer, 97; Fisher v. Rog- 
ers, 610 ; Driver 2;. Edwards, 650. 

Em Mero Motu-Supreme Court will 
take notice of insufficiency of war- 
rant  o r  indictment e s  mero motu, 
S. o. TVallace, 378. 

Ex Post Faoto-Lam invalidating 
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corporate by-law requiring majori- 
ty of privately-owned shares to  
constitute quorum does not im- 
pair c o n h c t u a l  right, Webb v. 
Morehead, 394. 

Exceptions - Exceptions and assign- 
ments of error  not discussed in the 
brief deemed abandoned, 8. v. 
Newton, 151; Cotton. Milb v. Local 
234, 240, 248, 254 ; 8. v. Clayton, 
281; B. v. P a W h ,  275; 8. v. Rose, 
281; Cotton Mills v. Local 413, 
419; Friday v. Adams, 540; appeal 
is exception to a judgment in  
criminal prosecution a s  well a s  
civil action, S. v. Barham, 207; B. 
v. Wallace, 578; sole exception to 
judgment does not present SUB- 
ciency of evidence to support find- 
ings, L m g  v. Smitheman,  882; 
broadside exception to findings of 
fact, Cotton. Mills v. Local 413, 
419; objection to statement of 
contentions must be brought to 
trial court's attention in ap t  time, 
8. v. Grundler, 177. 

Execution--Claims of third persons, 
Brinson v. Kirby, 73. 

Executors and Administrators-For- 
eign executor without authority 
here, Braufl v. Comr. of Revenue, 
452; claims for personal services 
rendered decedent, Gales v. BmZth, 
692; family settlements, I n  r e  Will 
of Pendergrass, 737. 

Executory Contract - Damages for 
breach of, Tillis v. Cotton Milb, 
359. 

Expert Testimony -Non-expert may 
not ordinarily testify a s  to  opinion, 
Tillis v. Uotton Mills, 359; medical 
expert testimony, Fisher v. Rogers, 
610. 

"Explosion"-Within coverage of in- 
surance policy, Peterson v. In- 
suranoe Co., 61. 

Expression of Opinion--Court may 
not express opinion on evidence, 
S. v. Wallace, 378; action of court 
in asking witnessee questions of 
clarifying n a t w  held not to con- 
stitute expression of opinion on 

evidence, S. v. Davis, 9.7; 18. v. 
G-rundler, 177; G-reen v. Whitting- 
ton, 630; manner of stating con- 
tentions held not to  constitute ex- 
pression of opinion by the court 
on evidence, 5. v. Qooding, 175; S. 
v. Barham, 207. 

Facts-Findings of, see Findings of 
Fact. 

Facts Agreed-Authority of judge to 
find additional facts upon submis- 
sion of cause on facts agreed, Cred- 
i t  Assochtion v. Whedbee, 24 ; New 
Bern v. White, 65. 

Family Settlements-In r e  Will of 
Pendcrgrass, 737. 

Farm T r a c t o r - F m  tractor is a mo- 
tor vehicle within the meaning of 
G.S. 20-138; S. v. Green, 141. 

Federal Courts-State Court has  
jurisdiction of action to recover 
damages for denial of employment 
because of membership in labor 
union, B. v. Milla, 92. 

Federal Employer's Liability Act- 
See Master and Servant. 

Felonious Intent-Is necessary to  
constitute larceny, S. v. Jacobs, 705. 

Findings of Fact-Oonclusireness of 
findings of Industrial Commission, 
see Master and Servant; sufficien- 
cy of exceptions to  findings of fact, 
Cotton Mills v. Local Z 8 ;  231; 
234; 240; 248; 335 ; sole exception 
to judgment does not present suf- 
ficiency of evidence to support find- 
ings, Long v. Smithermati, 682; 
supported by evidence a re  conclu- 
sive, B. v. Grundler, 177 ; Seminary, 
Inc., v. Wake County, 77.5: cause 
remanded for insufficient findings, 
Brown v. Owem, 348. 

Fine--Where judgment does not so 
provide, defendant may not be im- 
prisoned until fine is paid. S. v. 
Bryant, 423. 

Fi re  Insuranc+See Insurance. 
Flight-Flight a s  i m ~ l i e d  admission 

of guilt, 8. v. Bheffield, 309. 
Food-4iability of retailer to con- 

sumer, Adams v. Tea Co., 565. 
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Foreign Executor-May not repre- 
sent estate in  action in this State, 
Braug v. C m .  01 R e v m e ,  452. 

Fongery-Liability of bank for pay- 
ing forged check, loh.loabenton v. 
Bank, 655. 

Former Jeopardy-No1 pros will not 
support plea of former jeopardy, 
S. 2). Clayton, 261; S. v .  Parrish, 
274 

Fragmentarr Appeal - Interlocutorr 
order is not appealable unless i t  
affects substantial right, Buick Co. 
zr. General Motors Corp., 201. 

Fraud--Cancellation of instruments 
for see cancellation and rescission 
on Instruments ; in application for 
insurance. Chavis v. Ins. Co., 849; 
elements of fraud, New Bern v. 
White,  6.5 ; legal ffaud, Walter8 v .  
Bridgers, 289. 

Frauds. Statute of---Contracts to 
answer for debt of another, War- 
ren v. White,  729 ; contracts affect- 
ing realty, Schmidt v. Bryant, 838. 

Fright-Emotional digturbance after 
accident held not proximate result 
of collision within rule for recov- 
ery of damages, Williamson v. 
Bennett, 498. 

Future Injuries - Instruction on 
present worth of future injuries, 
Johnson v. Lewis, 797. 

Games and Exhibitions-Injury to 
oatron a t  auto race track, Williams 
v. Strickland, 767. 

Gas-Elhepard v. Mfg. Co., 751; 
Eihepard, v. Mfg. Co., 746. 

General Reputation-In rape prose- 
cution, general character of prose- 
cutrix for  unchastity is competent 
but evidence of gpeciflc acts with 
person other than defendant is in- 
competent, 8 v .  ffrundler, 177. 

Governmental Immunity---City B o a d  
of Education held not to have 
waired immunity from liability for  
negligent injury, Fields v. Board of 
Educatim, W. 

Grand Jury-Defendant may not ex- 
amine e l : ~ n d  jurors to llrore con- 

tention that  indictment was found 
without supporting evidence, 8 .  v .  
Walker, 465. 

Group Insurance - Termination of 
certificate under group policy, 
Love v. Assurance Co., 85. 

Guests and Passengers-In automo- 
biles, see Automobiles. 

Guilty, Plea of-Plea of guilty is 
equivalent to conviction and d e  
fendant may not thereafter assert 
innocence without withdrawing 
plea, 19. v. Wikon ,  174. 

Harmless and Prejudicial Error- 
Harmless and prejudicial error in 
admission o r  exclusion of evidence, 
Stathopoulos v .  Shook, 33; 8 .  v. 
Green, 40 ; Carrigan v .  Dover, 97 ; 
Fisher v .  Rogers, 610; Driver v .  
Edwards, 650; courts may not cure 
error of solicitor in stating that  
sole purpose of trial was to ob- 
tain death penalty, 8 .  a. Manning, 
1 ; hamless  and prejudicial error 
in instructions. Carrigan v. Dower, 
97; Rick v .  Murphu, 162;  Shoe v. 
Hood, 719; error relating t o  one 
count only, S. v. Walker. 465. 

Hearsay - Testimony of statements 
made by witness held competent 
for purpose of corroboration, 6, v. 
Grundler, 177. 

HemorrhageEvidence held insum- 
cient t o  show that  hemorrhage was 
result of accident, Lee v. Ntevens, 
429. 

Hernia-Whether hernia is compen- 
sable under Compensation Act, 
Faires v. McDeultt, 194. 

Highway Commission-Limitation of 
speed in vicinity of schools, Clark 
v .  Rucker, 90. 

Holographic Wills-In Re Will  of 
Roberts, 708. 

Homicide--S. v .  (fa!/,  78; 9 .  v .  Camp- 
bell, 317; S. v Manning, 1 

Hot Water Heater-Negligence in 
installation of gas, see Gas 

Housing Authority-Venue of action 
against, Powell v .  Housing Suthor- 
ity, 812. 



WORD AKD PHRASE ISDEX. 

Hiisbnnd and Wife-Entireties, cov- 
erage of standard mortgage clause 
of fire policy, Shores a. Rabon, 790; 
husband not agent for wife, Shoe 
v. Hood, 719; wife's separate es- 
tate, Harrell v, Polcell, 636; con- 
veyances between husband and 
wife, Brinson O. Kirbf], 73; wife's 
right to sue for her injury, John- 
son w. Lewis, 791: estates by en- 
tireties, Porter w. flanlc, 573; fam- 
ily purpose doctrine and liability 
of one spouse for driving of the 
other, see Automobiles. 

Illegitimate Children - Willful re- 
fusal to support illegitimate child, 
see Bastards. 

Implication-Easement by, Potter w. 
Potter, 760. 

Implied Admission-Flight is im- 
plied admission of guilt, S. V .  
Skeffield, 309. 

Improvements--County may levy as- 
sessment without paving entire 
area of streets, Harris v. Raleigh, 
313. 

Imputed Negligence-Rule that  neg- 
ligence of driver will be imputed 
to owner-passenger, Sorrell a. 
Moore, 852. 

Incompetency - Judgment of incom- 
petency is not res judicata but may 
constitute estoppel, I n  r e  Will of 
Pendergrass, 737. 

In  the Course of Employment-With- 
in meaning of Compensation Act, 
see Master and Servant. 

Income Tax - Merged corporation 
held not entitled to loss carry-over 
of constituent corporations, Distrib- 
utors w. Currie, 121. 

Incrimination-Right not to testify 
against self, S. v. Walker, 465. 

Indictment and Warrant-Consolida- 
tion of indictments for trial, S. v. 
Grundler, 177; sufficiency of ia- 
dictment or warrant for p a ~ t i c u -  
lar offenses, see particular titles 
of offenses ; preliminary proceed- 
ings, S. a. Graves, 5.50; proced-  
ings before grand jury, 8. v. Walk- 

cr, 465 ; requisites and sufficiency 
of indictment, S. w. Gtw-t?. 40; rS. 
v .  Wallace, 378; S. r .  Thornton, 
658; motions to quash, S. v.  Green, 
40; 8. w. Walker, 46.5 : where war- 
rant  does not charge assault on 
female, sentence is limited to yun- 
ishment for simple assanlt, S. a. 
Barham, 207; defendant may not 
be tried initially in Superior Court 
upon warrant, 8. v. Searcg, 320; 
S. v. Johnson, 339. 

Industrial Commission - Proceeding 
under Compensation Act, see Xas- 
ter and Servant; proceedings un- 
der State Tort Clain~s Act, see 
State. 

Infants - Employee is s i t i  juris for 
purpose of prosecuting claim under 
Compensation Act a t  18 years of 
age, Moore v. Stone Co., Fin: liabili- 
ty of parent for t o ~ t  of child with 
air  rifle, Lane v. Ckatl~attr, 400; 
right to recover for injury to child, 
White v. Osbome, 66;  prosecution 
of father for  failure to support 
child, S. v. Hall, 211 : proceeding 
for modification of order awarding 
custody of child, Feari-ingtot~ 2;. 
Fearrington, 694. 

Injunction - Contempt of court for 
violation of order restraining un- 
lawful picketing, Cotton Mills v. 
Local 578, 218; Cotton Mills v. Lo- 
cal 578. 231; Cotton Mills ?.. Local 
584, 234; Cotton Mills w. Local 
584, 240; Cotton Mills t'. Local 578, 
W8;Cotton Mills v. Local 584,  284; 
Cotton Mills w. Local ,584, 33.7. 

Insane Persons-Effect of adjudica- 
tion, I n  re  Will of Pender:prass, 
737 ; actions against incompetents, 
Moore v. Stone Co., 69. 

Instructions - Sufficiency of instruc- 
tions in  general, Tillis w. Cotton 
Milk, 359; instructions in particu- 
lar actions see particular titles of 
actions ; expression of opinion by 
court in charge, S. w. Shumaker, 
678; S. v. Walluce, 378; charge 
on burden of proof held erroneous, 
S. v. Campbell, 317; Iti re  Will of 
Shute, 697 ; Court must submit 
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question of defendant's guilt of 
less degree of mime when support- 
ed by evidence, S. v. Wenrich, 460; 
8. v. Manning, 1; ordinarily court 
may not direct verdict of guilty 
in criminal prosecutions, S. V. 

Lackejt, 686; reference to trial in 
Recorder's Court held not to have 
prejudiced defendant, S. v. Peuri- 
foy, 82:  instruction on present 
worth of future injuries, Johnson 
v. Lewis. 797; assignment of error 
to charge held broadside, S. I:. 
Newtow. 151 ; misstatement of con- 
tention must be brought to court's 
attention in apt  time, Fisher v. 
Roger~ .  610: S. v. Shuntaker, 678; 
S. v. Cirwntl~er, 177; harmless and 
prejndicial error in instructions, 
Carri~jun 2.. Dover, 97;  Rick v. 
Murphy, 162; Shoe v. Hood, 719. 

Insulating Negligence - Shepard V.  
Manufactrcring Co., 751; White v. 
Casm, 646. 

Insurance - Settlement by insurer 
held not to bar  action by insured 
against tort feasor, Campbell v. 
Brown. 214 ; insurance carriers for 
workmen's compensation, see Mas- 
ter and Servant; premiums, Love 
v. Iss to~nnce Co., 85 ; Engleberg .I:. 
Ins. Co.. 166; cancellation of group 
certificate, Love v. Assurance Co., 
85: persons entitled to payment, 
Harriuoz c. Ins. Go., 113 ; actions 
on life policies, Chavis v. 1 ~ ~ s .  Co., 
849: auto insurance, LeCroy v. 
Ins. C c . .  19;  Englcberg v. Ins. Co., 
166: fire insurance, loss payable 
clause, Pltores v. Ins. Co., 790; 
property damage insurance, Peter- 
son v. I t t u .  Co., 61. 

Intent-Felonious intent, is neces- 
s a r r  to constitute larceny, 8. v. 
Jacobs, 706. 

Interlocutory Order - Interlocutory 
order is not appealable unless i t  
affects a substantial right, Buick 
Co. 2.. General Motors, 201 ; appeal 
from interlocutory order dismiss- 
ed, Sawyer v. Whitfield, 706. 

Intersections-See Automobiles. 

Intoxication - Prosecution for oper- 
ating automobile while under the 
influence of intoxicants, see Auto- 
mobiles. 

Intoxicating Liquor - Prosecutions, 
B. v. Glenn, 156. 

Invitee - Duty of proprietor to pro- 
tect patron from assault by anoth- 
er patron, Witherspoon v. Owen, 
169; negligent injury to invitee, 
Walker v. Randolph County, 805; 
Powell v. Deifells, 596. 

Jeopardy-No1 pros will not support 
plea of former jeopardy, 8. v. Clay- 
ton, 261; 8. v. Parrish, 274. 

Joint Ente rpr i seJohnson  v. Lewis, 
797. 

Joint Tenancies-Right to survivor- 
ship in bank deposit, Wilson v. 
Wooten, 667. 

Judges-Authority of judge to find 
additional facts upon submission 
of cause on facts agreed, Credit 
Associatim v. Whedbee, 24 ; New 
B w n  v. White, 65; one superior 
court judge may not review final 
order of another, Cuthbertson v. 
Burton, 457; court may remove 
cause for conrenience of witnesses, 
Moody v. Warren-Rob bins, Znc., 
172; motions for continuance a re  
addressed to sound discretion of 
court, Haues v. Ricard, 485; court 
may ask witnesses questions of 
clarifying nature, S. v. Davis, 93;  
S. v. Grundler, 177 ; Green v. Whit- 
tington, 630; Manner of stating 
contentions held not to constitute 
expressions of opinion by the court 
on evidence, S. v. Gooding, 175; 
court may not cure error of solici- 
tor in stating that sole purpose of 
trial was to obtain death penalty, 
S. v. Manning, 1. 

Judgments-Execution on, Brinson v. 
Kirby, 73;  judgment on the plead- 
ings, see Pleadings ; interlocutory 
and final, Hayea v. Ricard, 4&5 ; 
consent judgments, Owens v. Von- 
cannon, 351; attack of judgments, 
Brown v. Owens, 348; Hi12 v. De- 
t-elopment Co., 52 ; Owens v.  Von- 
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cannon, 351 ; In re  Wi12 of Pender- 
grass, 737; re8 judicata, Pack v. 
McCoy, 590; Lumber 00. v. Hunt, 
624; Hayes v. Ricard, 485 ; Taylor 
v. Hatchery, 689; Morganton v. 
Hutton & Bourbonnuis Co., 531; 
judgment lien, Porter v. Bank, 673 ; 
judgment of incompetency is not 
re8 judicata but may constitute 
estoppel, I n  r e  TVill of Pendergrass, 
737; motion t o  set aside order 
striking appeal entries on ground 
of surprise and excusable neglect, 
S. v. Orundler, 177; where warrant 
dqes not charge assault on female, 
sentence is limited to punishment 
for  simple assault, S. v .  Barham, 
207; where judgment does not so 
provide defendant may not be im- 
prisoned until tine is paid, 8. v. 
Bruant, 423 ; judgments appealable, 
Buick Co. v. General Motors Corp., 
201 ; appeal itself consitutes excep- 
tion to judgment, S, a. Wallace, 
378; 8. v.  Barham, 207; sole es-  
ception to judgment does not pre- 
sent sufficiency of evidence to sup- 
port flndings, Long v. Smitherman, 
682. 

Judicial Notic+No judicial notice 
of municipal ordinance, but ordi- 
nance, must be pleaded, Statho- 
poulon v. Shook, 33; Shoe v. Hood. 
719; i t  is a matter of common 
knowledge that pregnant women 
sometimes miscarry, S. v.  Hall, 
211. 

Junior Deed - Description in junior 
deed may not aid description in 
senior deed, Harr is  v. Raleigh, 313. 

Jurisdiction-Where courts have con- 
current jurisdiction of offenses 
court in which prosecution is flrst 
instituted has jurisdiction, S. v .  
Clayton, 261; Supreme Court will 
take cognizance of want of juris- 
diction cx mevo motu, Walter8 v. 
Children's Home, 369 ; jurisdiction 
in general see Courts. 

Jury-Sufficiency of evidence to be 
submitted to jury, See Nonsuit; 
improper remarks in selection of 
jury, S. v. Manning, 1. 

Labor Union-State Court has juris- 
diction of action to recover dam- 
ages for denial of employment be 
cause of membership in labor 
union, S. v. Mills, 92; service of 
process on labor union, Melton v. 
Hilt, 134; prosecution of striker for 
assault on o5cer, 8. v. Newton, 
151; conspiracy to bomb mill dur- 
ing strike, 8. v. Walker, 465 ; con- 
tempt of court for violation of or- 
der restraining unlawful picketing, 
Cotton Mills v. Local 218; 231; 
2% ; 248; 254; 335. 

Larceny-S. v. Jacobe, 70.5. 
Less Degree of Crime-Duty to sub- 

mit the question of guilt of less 
degree of crime, 8. c. Manning, 1; 
S. v.  Wenrich, 460; in prosecution 
for assault with deadly weapon 
jury may find defendant guilty of 
simple assault, 8. v. Gooding, 175. 

Libel and SlanderJolrnsotr v. Braye, 
448. 

Licensee--Whether person is licensee 
or trespasser, See Negligence. 

Licenses-Driver's licenses, see Auto- 
mobiles. 

Life Insnrance--See Insurance. 
Limitation of Actions-Action held 

one for wrongful interference with 
contractual rights and not for libel 
and slander and was governed by 
three-year statute, Johnson v.  
Craye, 448; pleading statute, Har- 
re11 v. Powell, 636. 

Loss Carry-Over - Merged corpora- 
tion held not entitled to loss car- 
ry-over of constituent corporations, 
DiRtributora v. Curvie, 121. 

Lumber - Lumber used in mining 
shaft is subject to wholesale and 
not retail sales tax. Campbell v. 
Currie, 329; action for damages 
resulting from breaking of lumber 
used in scaffolding, Lemon v. Lum- 
ber Co., 675. 

"Mailster" - "Mailster" is an auto- 
mobile under coverage of insurance 
policy, LeCroy v. Iwrrrance Co., 
19. 

Malicious Injury to Personalty - S. 
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v. Clayton. 261; S. v. Parrieh, 274. 
Manslaughter-See Homicide. 
Maps-Dedication of street by re- 

cording map of subdivision, Stead- 
man v. Pinetops, 509. 

Married Woman-See Husband and 
Wife; estappel of mamied woman 
by quitclaim deed to landa held by 
entireties, HarreU v. Powell, 636. 

Master and Servant - Service of 
process on labor union, Melton v.  
Hill, 134; prosecution of striker 
for asaault on oftleer, K. v. Newton, 
151 ; conspiracy to bomb mill dur- 
ing strike, 8. v. Walker, 465; con- 
tempt of court f a r  violation of or- 
der restraining unlawful picket- 
ing, Cotton Mills v. Local 218; 231; 
234; 240; 248 ; 254; 335 ; liabilitg 
for operation of motor vehicle un- 
der doctrine of respondeat superior, 
see Automobiles ; dual employment, 
J O M ~  w. Aircraft Co., 832 ; wrong- 
ful discharge, Brigga v. MilZs, 642 ; 
interference with contract by third 
p e m n ,  Johnson v. Graye, 448; 
"right to work law" Kezler v. Mills, 
92; liability for  injury t o  employee 
of independent contractor, Jones v. 
Airoraft Co., B 2 ;  release from 
liability under Federal Employers' 
Liability Act, Maynard a. R. R., 
783 ; Workmen's Compensation Act, 
Taylor v.  Dixon, 304; Humphrey 
w. Laundry, 47; Fairee v.  McDsultt, 
194; Turner v. Hosiery Mills, 325 ; 
Petner w. Granite Worke, 296; Mc- 
Dowell w. Kure Beach, 818; Moore 
v. Stone Co., 69. 

Mental Incapacity-At time of hear- 
ing a s  ground for new ,trial, Moore 
w. Stone Co., 69; effect of adjudi- 
cation of incompetency, In r e  Will 
of Pendergrass, 737. 

Mental Disorder - Emotional distur- 
bance after accident held not proxi- 
mate result of collision within rule 
for recovery of damages, William- 
son 2i. Bennett, 498. 

Merchants - Liability of &ore pro- 
prietor to customer injured by bit- 
ing bard substance contained in 

prepared food, Adams v. Tea GO., 
565 ; liability of store praprietor 
for injury resulting from fall  of 
customer in  store, Powell v. Dei- 
fells, Inc., 596. 

Merger-Merged corporation held not 
entitled t o  loss carr-over of con- 
stitutent corpaFations, D12Mbu- 
tors v. Currle, 121. 

Mines and Minerals -Lmnber used 
in  mining shaft ie subject to whole- 
sale and not retail sales tax, 
Campbelt v. Currie, 329. 

Minors - See Infants ;  contributory 
negligence of minor, Dean v. Con- 
struction Co., 5&1. 

Misdemeanors - Superior court and 
w o r d e r ' s  court have concurrent 
jurisdiction over misdemeanors ex- 
cept in  particular counties, S. v. 
Clayton, 261; aiders and abettors 
in  commission of misdemeanor a r e  
guilty a s  principals, 8. v. Clayton, 
281 ; 19. v. Parrish, 274 ; 8. v. Wal- 
lace, 378. 

Mortgage Clause--Shores v.  Rabon, 
790. 

Mortgages - Deficiency, Brown w. 
,Owens, 348. 

Motions-To nonsuit, see Nonsuit ; 
to quash, see Indictment and War- 
ran t ;  to  strike allegations from 
pleadings, see Pleadings ; for judg- 
ment on pleadings, see Pleadings; 
for  continuance, Hayes v. Rimrd, 
485; motion for new trial for in- 
adequacy or excessiveness of 
award, Millas v. Coward, 88; Evans 
v. Coaoh Co., 324. 

,Motor Scooter-"Mailster" is a n  auto- 
mobile under coverage of insurance 
policy, LeCroy z'. Inmrrance Co., 
19. 

Motor Vehicles-See Automobiles. 
Xunicipal Carporations - Power of 

eminent domain see Eminent Do- 
main ; housing authority, Powcll v. 
Housinq Avthority, S12 ; liability 
for torts, Rhyne v. Mount EZolly, 
521 ; White w. Cason, 646; public 
improrements, Harrie a. Raleigh, 
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313; police power, Rhyne v. Mount 
Holly, 521 ; parking ordinance held 
enacted in interest of public safe- 
ty, Carrigan v. Dover, 97; dedica- 
tion of street by recording map of 
subdivision, Steadnzan v. Pinetops, 
509; courts will not take judicial 
notice of ordinances, #hoe v. Hood, 
719; Stathopoulos v. Shook, 33. 

Murder-See Homicide. 
Necessary Parties - O~endil te  v. 

LewZs, 702. 
Negligence-In operation of automo- 

bile, see Automobiles; in imtalla- 
tion of gas equipment, see Gas;  
State Tort Claims Act, see State;  
liability of operator of race track 
for injury to patron, Williams v. 
Striokland, 767; rights of father 
for negligent injury to child, White 
v. Osborne, 56; mere fright not 
ground for  action, Williamson v. 
Bennett, 498 ; proximate cause, 
Lemon v. Lumber Co., 675; con- 
curring and intervening negligence, 
Shepard v. Mfg. Co., '751 ; contribu- 
tory negligence. Walker v. Ran- 
dolph County, 8% ; pleadings, Wil- 
l iam,~ 11. Strickland, 767 ; nonsuit, 
Lee v. Stevens, 429; nonsuit for 
contributory negligence, Btathopou- 
10s v. Shook, 33 ; Millas v. Coward, 
88; Carrigan v. Dover, 97 ; Powell 
c. Deifelk, 596: injuries to  chil- 
dren on premises, Dean v. Construe- 
twn Co., 581; negligence in use of 
land and buildings, Walker v. 
Randolph  count^, 803 ; Wither- 
spoon. v. Owen, 169 ; PoweZl v.  
Deifells, 596; measure of damages 
for negligent injury, see Damages. 

Negotiable Instruments - see Bills 
and Notes ; negotiable warehouse 
receipts, see Warehousemen. 

Xerrous Disorder - Emotional dis- 
turbance after accident held not 
proximate result of collision with- 
in rule for recovery of damages. 
IVilliamson v .  Bennett, 498. 

Neurasthenia-Emotional dieturbance 
after accident held not proximate 

result of collision within rule for 
recovery of damages, Williamson 
v. Bennett, 498. 

New Trial - Partial new trial, John- 
son v. Lewis, 797. 

Newly Discovered Eridence - Supe- 
rior Court has  authority to grant 
new trial for  newly discovered 
evidence in compensation case, 
Moore v. Stone Co., 69. 

No1 Pros-No1 pros will not support 
plea of former jeopardy. S. v. Clay- 
ton, 261; 8. v. Parrish, 274. 

Not Guilty, plea of - Plea of not 
guilty places burden on State to  
prove every element of the offense, 
S. v. Glenn, 156. 

Sonsuit - Function of motion to 
nonsuit, S. v. Greew 40: nonsuit 
may not be entered on matters in 
defense, S. v. Moseley, 285; on mo- 
tion to nonsuit evidcnce is taken 
in light most favorable to State, 
S. v. Glenn, 156 ; S. G. YoeelPv, 285 ; 
S. v. Gay, 78; in  light most favor- 
able to plaintiff, Tt'alker v. Ran- 
dolph County, 805; Johnson 2'. 

Lewis, 797 ; discrepancies in State's 
evidence do not justify, 8. v .  Mose- 
ley, 285; sufficiency of eridence to 
be submitted to jury in criminal 
prosec~~tion, S. v. Green, 10; S. v. 
Gay, 78 ; evidence raising mere con- 
jecture a s  to  fact in issue is in- 
sufficient for  jury, Lee u. Stevens, 
429 ; evidence raising luere conjec- 
ture of identity of defendant in- 
sufficient to be submitted to the 
jury, 8. v. Glenn, 136: wfficiency 
of evidence and nonsuit in actions 
on contract, Robbins v. Trading 
Post, Inc., 663; nonsuit on ground 
of contributory negligence, Statho- 
pozclos v. Shook, 38; Milks c. Cow- 
ard, 88; Carrigan v.  Dover, 97;  
Powesll v. Deifells, Znc., 596; Shoe 
v. Hood, 719; judgments of non- 
suit as  bar to subsequent action, 
Haycn I ? .  Ricard, 485. 

N. C. Workmen's Compensation Act 
-See Master and Servant. 

Notice -- Sdministrative boards must 
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give notice and opportunity to  be 
heard, Brauff v. Comr. of Resenue, 
452. 

Oak Saplings-Ordinance empower- 
ing municipality to cut weeds does 
not authorize it to cut saplings, 
Rhyne v. Mount Holly, 521. 

Obligations of Contract-Law inval- 
iding corporate by-law requiring 
majority of privately-owned shares 
to constitute quorum does not im- 
pair contractual right, Webb v. 
Morehead, 394. 

Opinion Testimony-Ordinarily wit- 
ness may not ,testify as  to matters 
outside his personal knowledge, 
Robbins v. Trading Post, Inc., 663; 
expert testimony of surgeon a s  to 
probable permanent injury, Fisher 
v. Rogers, 610. 

Oral Assignment - Testimony of as- 
signment on life policy held in- 
competent under "Dead Man's 
Statute", Harrison v. Winstead, 
113. 

Ordinances-Parking ordinance held 
enacted in interest of public safe- 
ty, Carrigan v. Dover, 97; d i -  
nance empowering municipality to 
cut weeds does not authorize it 
to cut  saplings, Rhyne v. Mount 
Holly, 521; courts will not take 
judicial notice of ordinances, Shoe 
v. Hood, 719. 

Original Promise - To answer for 
debt or default of another, Warren 
v. White, 729. 

Overpass-Action for injuries re- 
sulting from hitting abutment of 
overpass in street, White v. Cason, 
f348. 

Parent and Child-Liability of third 
person to parent for  injury to child, 
White v. Osbome, 56; liability of 
parent for torts of child, Love v. 
Chatham, 400 ; abandonment and 
nonsupport, 8. v. Hall, 212; will- 
ful refusal to support illegitimate 
child, see Bastards ; proceeding 
for modification of order awarding 
custody of child, Fearrington v. 
Fearrington, 694 ; relationship of 

parent and child raises no pre- 
sumption of undue influence, War- 
ters v. Bridgere, 289. 

Parking-See Automobiles. 
'Parol Evidence - Parol evidence 

competent to contradict considera- 
tion cited in deed, Schmidt v. 
Bryant, 838; parol evidence rule 
presupposes valid and binding in- 
strument, ChavZs v. Ins. Co., 849; 
Bailey v. Westmoreland, 843. 

Parol Trust-Schmidt 2;. Bryant, 838. 
Partial New Trial-Jo1insor~ v. Lewis, 
797. 

Parties-One party may not sue on 
partnership cause, Godwin v. Vin- 
son, 326 ; necessary parties, White 
v. Osborne, 56; Oxendine v. Lewis, 
702. 

Par tnersh ipGodwin  v. Vin.son, 326. 
Party AggrievediWho luay appeal, 

Buick Co. v. General Yotore Corp., 
201 ; 

Passengers and Guests-In automo- 
biles, see Automobiles. 

Payment-Bchwabenton v. Bank, 655. 
Pedestrians - Negligence in hitting 

child on highway, Brinson v. 
Mabry, 435. 

Pendency of Prior Action-Plea in 
abatement, see Abatemeut and Re- 
vival. 

Permanent Injury -Competency of 
testimony a s  to, Fisher a. Rogers, 
610. 

Personal Services--Action for per- 
sonal services rendered decedent, 
Gales v. Smith, 692. 

Personalty - Right to survivorship 
in bank deposit, Wileon a. Wooten, 
667. 

Petition to Rehear-Iaey v.  RolUns, 
345. 

Photostatic Copies - Competency of 
photostatic copies in evidence, S. 
v. Shumaker, 678. 

Physicians and Surgeons - Expert 
testimony of surgeon a s  to probable 
permanent injury, Fisher v. Rogers, 
610. 
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PicketingiProsecution of striker for 
assault on omcer, S. v. Newton, 151 ; 
contempt of court fo r  violation of 
order restraining unlawful picket- 
ing, Cotton Mills v. Local 218; 231 ; 
234; 248; 254 ; 338. 

Plea of Guilty - Plea of guilty is 
equivalent to conviction and de- 
fendant may not thereafter assert 
innocence without withdrawing 
plea, 8. c. Wibon, 174. 

Plea of Not Guilty - Plea of not 
guilty places burden on State of 
proving e-very element of the of- 
fense, 8. c. Q l m ,  156. 

Pleadings-In particular actions, see 
particular titles of actions ; right 
of plaintiff to  introduce p r t s  of 
answer in  evidence, Chavie v. IW. 
Go., 849; statement of cause, 
Shepard v. Yfg. Co., 751; Rick V. 

Murphy, 162 ; S m e l l  v. Moore, 852 ; 
cross-actions, Rubber Co. v. Die- 
tributws, 408; reply, Rubber Co. 9. 
Distributors, 408 demurrer, Rub- 
ber Co. v. Distributors, 408; Friday 
v. A d a m ,  540; Shepard 9. Mfg. 
Co., 751; WilZZams v. Strbkland, 
767; Lumber Co. v. Hunt, 624; 
Harrell v. Powell, 6.36; Johnson v. 
Uraye, 448; Financing Corp. v. 
Cuthrell, 75; Schmidt v. Bryant, 
838 ; amendment, Stathopouloa v. 
Shook, 33; variance, 8tathopwlos 
v. #hook, 33; judgment on plead- 
ings, Distributors v. Currie, 120; 
motions to strike, Financing Corp. 
v. Cuthrell, 75; Pack v. McCoy, 
590; Lumber Co. v. Hunt, 624; 
Sorrell c. Moore, 852. pleadings 
a r e  necessary part  of record, I n  re  
Adoption of Anderson, 176. 

Police OfBcer-Exemption from speed 
restriction, Goddard v. Williams, 
128. 

Police Siren-Failure to  heed police 
siren, S. v. Wallace, 378. 

Possession-Of intoxicating liquor, 
see Intoxicating Liquor. 

Post Conviction Hearing Act-S. v. 
Graves, 550. 

Power of Di~posi t ion-General  be- 
quest with power of disposition 
carries absolute title, Walter8 v. 
Childra'e Home, 369. 

P w a t o r y  Words--"This is my wish 
to be carried out in  my will" held 
not precatory words, Moore V .  

Langston, 439. 
Pregnancy-It is a matter of com- 

mon knowledge that  pregnant 
women sometimes miscarry, S. v.  
Hall, 211. 

Premature Appeals - Interlocut?ry 
order is not appealable unless i t  
affects substantial right, Buick Co. 
v. General Motors Corp., 201; 
Sawyer v. Whitfield, 708. 

Premiums-Cancellation of insurance 
policy for nonpayment of premi- 
ums, Engelberg v. Insurance Co., 
166. 

Presbyteries - Consolidation of reli- 
gious educational institution, 
Adam8 v. College, 617. 

Presumptions-That driver of ve- 
hicle is agent of owner riding 
therein, Shoe v. Hood, 719. 

Principal and Agent - Insurance 
agents, See I n s u m m e  ; admission 
of agent not par t  re8 geatae incom- 
petent against principal, Jones v. 
Airwaft Co., 832. 

Private Carrier-See Carriers. 
Prabata - Evidence of intoxication 

held competent under general alle- 
gation of reckless driving, Rick v. 
Murphy, 162. 

PRIobate Courts-See Wills. 
Process-Service on unions, Melton 

v. Hill, 134. 
Promise to Answer for Debt or D e  

fault of Another - Application of 
statnte of frauds, Warren v. White, 
729. 

Property - Malicious injury to, 8. 
v. Clayton, 261; S. v. Parrish, 274. 
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Property Damage I n s u r a n c e S e e  In- 
surance. 

Pseudo-pamlysis - Emotional dis- 
turbance after accident held not 
proximate result of collision with- 
in rule for  recovery of damages, 
WilZiamon v. Bennett, 498. 

Public Accountant - Appeal of ac- 
countant from refusal of motion 
to quash subpoena, Buick 00. v. 
General Motors Corp., 201. 

Public Education - See Schools. 
Punishment - Where warrant does 

not charge assault on female, 
sentence is limited to  punishment 
for  simple assault, 8. v. Barham, 
207. 

Quantum Meruit - Recovery in 
action for  personal services render- 
ed decedent, Gales v. smith, 692. 

Quitclaim Deed-Estoppel of married 
woman by quitclaim deed to lands 
held by entireties, Harrell v. 
Powell, 636. 

Quo Warrant-See Elections. 
Quorum - Quorum of directors of 

corporation, Webb v. Morehead, 
394. 

Railroads--Accidents a t  underpasses, 
White v. Cason, 646. 

Race Track - Liability of operator 
of race track for  injury to patron, 
Williams v. Btriclcland, 767. 

Rape - 8. v. Grunther, 177. 
Receivers-York v. Cole, 344. 
Reckless Driving-8. v. Wallace, 378. 
Recommendation of Life Imprison- 

ment-Solicitor, in seleoting jury 
may not remark t h a t  mle  purpose 
of the trial is to obtain the death 
penalty, 8. v. Manning, 1. 

Record-Dismissal of appeal fo r  in- 
sufficiency of record, I n  r e  Adop- 
tion of Anderson, 176; evidence 
must be set out in  narrative form, 
Amusement Co. v. Tarkington, 4gl. 

Recorder's Court - Right of defend- 
an t  to trial de novo in Superior 
Court without prejudice from trial 
in Recorder's Court, 8. v.  Peurifou, 

82; Superior court and recorder's 
court have concurrent jurisdiction 
over misdemeanors except in par- 
ticular counties, 8. v. Clayton, 281 ; 
S. v. Parriah, 274 ; S. v. Rose, 281 ; 
8. v. Yoseley, 286; defendant may 
not be tried initially in  Superior 
Court upon warrant, S v. Johnson, 
339. 

Regional Housing Authority - Venue 
of action against, Powell v. Houe- 
ing Authority, 812. 

Rehearing-Ivey v. Rollins, 343. 
Reinvestment - Power of trustee to 

sell for reinvestment, Callaham v. 
Newsom, 146. 

Release-Attack of for fraud, May- 
nard v. R. R., 783. 

Religious Colleges-Consolidation of 
religious educational institutions, 
Adams v. College, 617. 

Religious Societies - P'roperty of 
Seminary exempt from taxation, 
Seminary, Inc., v. Wake County, 
775. 

Remand-For insufficiency of facts 
to support judgment, N e w  Bern 1). 

White, 65; Brown v. Owens, 348; 
for necessary parties, Ozendine v. 
Lewis, 702. 

Solicitor-Solicitor, in  selecting jury 
may not remark that  sole purpose 
of the trial is to obtain the death 
penalty, 8. v. Manning, 1; action 
of solicitor held not to constitute 
taking of unfair advantage, 5. v. 
Walker, 465. 

Sovereign Immunity--City Board of 
Education held not to have waived 
immunity from liability for negli- 
gent injury, Fields c. Board of 
Education, 699. 

Special I m p r o v e m ~ ~  - County may 
levy assessments without paving 
entire area of street, Harris v. 
Raleigh, 313. 

Specific Bequest-Moore v. Langston, 
439. 

Stair Well-Liability of county for 
person falling down stair well 
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while looking a t  bulletin board in 
courthouse, Walker v. Randolph 
Coantl:, 805. 

Standard Mortgage Clause-in Ins. 
Policy, Shores v. Rabon, 790. 

Sta te -Tor t  Claims Act, Trust Co. v. 
Board of Education, 603. 

State Warehouse Superintendent - 
Duty of warehouse manager to as- 
certain that  there a r e  no liens be- 
fore issuing warehouse receipt, 
Credit Association v. Whedbee, 24. 

States-State Court has jurisdiction 
of action to recover damages for  
denial of employment because of 
membership in labor union, 8. v. 
Mills, 92. 

Statute of Frauds-See Frauds, Sta- 
tute of. 

Statutes - Construction, Long v. 
Smitherman, 682; Seminary v. 
Wake County, 775. 

Stores-Liability of store proprietor 
to customer injured by biting hard 
substance contained in prepared 
food, Adams v. Tea Co., 565; 
liability of store proprietor for in- 
jury resulting from fall  of custo- 
mer in store, Powell v. DeifeZls, 
Inc., 596. 

Streets-County may levy assess- 
ments without paving entire area 
of street, Harr is  v. Raleigh, 313; 
dedication of street by recording 
map of subdivision, Steadman v. 
Pinetops, 609, 

Strikes-Prosecution of striker for  
assault on officer, 8. v. Newton, 
151: contempt of court for viola- 
tion of order restraining unlawful 
picketing, Cotton Mills v. Local 
218 : 231 : 234 ; 2443; 248; 254 ; 335. 

Stroke-Evidence held insumcient to 
show that  hemorrhage was result 
of accident, Lee v. Btevens, 429. 

Subdivision-Dedication of street hy 
recording map of subdivision, 
Steadmnu v. Pinetops, 509. 

Removal - Court may remove cause 
for convenience of witnesses, Moody 
v. Warren-Robbins, Inc., 172. 

Res Gestue-Admission of agent not 
part res gestae incompetent against 
principal, Jones v. Aircraft Co., 
832. 

Res Ipsa Loquitur-Does not apply 
to fall  of customer in store, Pow11 
v. Deifells, Inc., 590. 

Res Judicata-See Judgments. 
Respondeat Superior - Liability for  

operation of motor vehicle under 
doctrine of respondeat superior, 
see Automobiles ; judgment that  
employee was not negligent bars 
subsequent action against em- 
ployer on doctrine of respondeat 
s u ~ ~ e r i o r ,  Taylor v. Hatchery, Inc., 
689. 

Restaurants -Duty of proprietor to 
protect patron from assault by 
another patron, Withevspoon V. 
Owen, 169. 

Restraining Order - Contempt of 
court for violation of order re- 
straining unlawful picketing, Cot- 
ton Uillx o. Local 21E; 231; 234; 
240; 254 ; 335. 

Retail Merchant-Liability of store 
proprietor to customer injured by 
biting hard substance contained In 
prepared food, Adams v. Tea Co., 
565 ; liability of store proprietor 
for injury resulting from fall  of 
customer in store, Powell v. Dei- 
fells, Inc., 596. 

Reversing Call-May not be resort- 
ed to when description calls for 
one corner only, Harr is  v. Raleigh, 
313. 

Revocation-of Will, I n  Re Will of 
Shute, 697. 

Revocation of Dedication-Steadman 
v. Pinetops, 509. 

Right of Confrontation - May be 
waived, Cotton Mills v. Local 218; 
231 ;234 ; 240; 248 ; 254 ; 335 ; 413 ; 
right of defendant to opportunity 
to call witnesses and prepare de- 
fense, B. w. Braves, 550. 

"Right to Work Laww-State Court 
has jurisdiction of action t o  re- 
cover damages for denial of em- 
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ploynwnt because of membership 
in labor union, S. v. Hill$, 92. 

Riot-S. c. Moseley, 2%; 8. v. Rose, 
281 ; E. v. Caulder, 444. 

Robbery-8. v. Wennick, 460. 
Safety Statute - Parking ordinance 

held enacted in  interest of public 
safety, Carrigan v. Dover, 97. 

Sale for reinvestment - Power of 
trustee to sell for reinvestment, 
Callaham v. Newsom, 146. 

Sales-Action for injuries from de- 
fects, Lemon v. Lumber Co., 675; 
Shepord 2;. Mfg. Co., 751. 

Sales Tar-Lumber used in mining 
shaft is subject to  wholesale and 
not retail sales tax, Campbell v. 
Currie, 329. 

Saplings - Ordinance empowering 
municipality to  cut weeds does not 
authorize it  to cut saplings, Rhyne 
v. Mount Holly, 521. 

Scaff olding-Action for damages re- 
sulting from breaking of lumber 
used in scaffolding, Lemon v. Lum- 
ber Co., 676. 

School Busses-Liability of board of 
education for injury resulting from 
negligence of driver of school bus, 
Trust C'o. v. Board of Education, 
603. 

Schools-Limitation of speed in vi- 
cinity of schools, Clark v. Rucker, 
90; selection of school site, Admin- 
istrative Unit v. Comrs., 826; 
liability for negligent injury, 
Fields c. Board of Educatim, 699; 
school budgets, Administrative 
Unit z. Conzrs., 826; consolidation 
of religious educational institu- 
tions, Adams v. College, 671. 

Search Warrant - Evidence obtain- 
ed by search warrant is competent 
tent notwithstanding search may 
have been made in unreasonable 
manner, 8. v. Smith, 328. 

Secretary of State-G.S. 1-97 ( 6 )  
does not require association to cer- 
tify name of process agent with 
Secretary of State, Melton v. Hill: 
134. 

Selection of School Site-Adminis- 
trative Unit v. Cornmissioners of 
Columbus, 826. 

Self-Defense-Use of deadly weapon 
in assault does not place burden 
on defendant of proving self-de- 
fense, S. v. Gau, 78;  charge on bur- 
den of proof held erroneous, 8. v. 
Campbell, 317. 

Self-incrimination-Right not to in- 
criminate self does not excuse de- 
fendant testifying in his own be- 
half from testifying on cross-ex- 
amination, S. v. Bheffield, 309; 
right not to testify against self, 
S. v. Ti7alker, 465. 

Senior Deed-Description in junior 
deed may not aid description in 
senior deed, Harr is  v. Raleigh, 313. 

Sentence- Where conviction is re- 
versed, order executing suspended 
sentence based on such conviction 
must also be reversed, 8. u. Glenn, 
160; where warrant does not 
charge assault on female, sentence 
is limited to punishment for simple 
assault, 8. v. Barham, 207; where 
judgment does not so provide, de- 
fendant may not be imprisoned un- 
til fine is paid, S. v. Bryant, 423; 

Service-See Process. 
Settlement - See Compromise and 

Settlement. 
Sheriff - Exemption from speed re- 

striction, Goddard v. Williams, 128. 
Signature-To wills, I n  re  Will of 

Roberts, 705. 
Silicosis-Fetner v. Granite Works, 

296. 
Siren-Failure to heed police siren, 

S. c. Wallace, 378. 
Skidding - Duty of motorist upon 

seeing skidding vehicle approach- 
ing, bohnson v. Lewis, 797. 

Submission of Controversy - See 
Controversy Without Action. 

Subpoena Duces Tecum - Bppeal of 
accountant from refusal of mation 
to quash subpoena, B u h k  00. v. 
General Motors Gorp., 201. 
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Subsistance Pendente Lite - See Di- 
vorce and Alimony. 

Summons - See Process. 
Superior Court - Court may remove 

cause for  convenience of witnesses, 
Moody v. Warren-RobDin-3, Inc., 172. 

Superior court and recorder's court 
have concurrent jurisdiction over 
misdemeanors except in particular 
counties, 8. v. Clayton, 261 ; S. v. 
Parrish, 274 ; 8. v. Rose, 281 ; B. U. 
Moseley, 285 ; defendant may not be 
tried initially i n  Superior Court 
upon warrant, 8. v. Semcy, 320; S. 
v.  John.aon, 339 ; appeal does not de- 
prive Superior Court of jurisdic- 
tion to appoint receiver, York v. 
C'ole, 344 ; interrogation of witness 
by count held not expression of 
opinion on evidence, S. v. Grundler, 
177 ; S. v. Davis, 93 ; Green v. Whit- 
tington, 630; manner of stating 
contentions held not to constitute 
expression of opinion on evidence, 
S. v. Barham, 207; S. v. Gooding, 
175. 

Supreme Court-See Appeal and  Er- 
ro r ;  Supreme Court may decide 
cause on merits when question of 
public interest is involved notwith- 
standing inadequacy of exceptions, 
Cotton Mills u. Local 218 ; will take 
notice of want of jurisdiction e a  
mero motu, S. v .  Johnson, 339; 
Walter8 v. Children'8 Home, 369; 
Supreme Court will take notice of 
insufficiency of warrant o r  indict- 
ment ex mero motu, S. v. Wallace, 
378. 

Surgeons-Expert testimony of sur- 
geon a s  to  probable permanent in- 
jury, Fisher v. Rogers, 610. 

Surprise and Excusable Neglect-Mo- 
tion to set aside order striking ap- 
peal entries on ground of surprise 
and excusable neglect, S. v. Grund- 
ler, 177. 

Survivorship - Right to survivorship 
in bank deposit, Wilson v. Wootm, 
667. 

Suspended Sentence - Where convic- 
tion is reversed, order executing 

suspended sentence based on such 
conviction must also be reversed, 
s. v. Glenn, 160. 

Tape Recorder - Competency of in 
evidence, S. v. Walker, 465. 

Taxation-Exemptions from taxation, 
Seminary v. Wake County, 775; in- 
come taxes, Die t r ibu tm v. Currie, 
120; Brauff v. C m .  o t  Revenue, 
452; sales taxes, Campbell v. Cur- 
rie, 329. 

Telephone Conversations - Compe- 
tency of, 8. v. Walker, 465. 

Tenants in  Common - Ownership in 
common is  sufficient for creation of 
easement appurtenant, Potter u. 
Potter, 760. 

Theological Seminary - Property of 
semimry exempt from taxation, 
S e m i m y ,  Znc., v. Wake County, 
775. 

Theory of Trial-Appeal will follow, 
Rhyne v. Mount Holly, 521. 

"This is my wish (to be carried out in 
my will" Are not precartory words, 
Moore v. Langston, 439. 

Tort Claims Act-See State. 
Torts-Liability of parent for  tort of 

child, Lane v. Chatham, 400; par- 
ticular torts see particular titles of 
teats; release from liability, May- 
nard v. R. R., 783. 

Tractor-Farm tractor is a motor ve- 
hicle within the meaning of G.S. 
20-138; S. 2;. Green, 141. 

Traffic Signal-See Automobile. 
Transaction or  Communications with 

Decedent-Bailey v. Westmoreland, 
843. 

Treee-Ordinance empowering munici- 
pality to cut weeds does not author- 
ize it  to cut  saplings, R h y m  v. 
Mount Holly, 521. 

Trespasser-Whether person is li- 
censee or trespasser, see Negligence. 

Trial--Continuance, Hayea v. Riowd, 
485 ; withdrawal of evidence, Driver 
v. Edwwda, 650; admission of evi- 
dence for restricted purpose, Bailey 
v. Westmoreland, 843 ; expression 
of opinion by count on evidence, 
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Oreer r. Whittiwgton, 630 ; province 
of court and jury in  regard t o  evi- 
dence, Qreer 2;. Whittington, 630; 
nonsuit, Williamson v. Bsnnett, 
498; Friday v. A d m s ,  640; POwezl 
v. Deifells, 596; Johnsw v. Lewis, 
797; Stathopoulos v. Shook, 33; 
Lee v. Stevens, 429; directed ver- 
dict, I n  re Will of  Roberts, 708; in- 
structions, Tillis v. Cotton Mille, 
359 ; new trial for  newly discovered 
evidence, Moore v. Stone CO., 69; 
new trial for  inadequacy or eces- 
siveness of award, Millas v. Cow- 
ard, 88; Evans v. Coach Co., 324; 
trial by court, Credit Asso. v. Whed- 
bee, 24. 

Trusts - Parol trust, Schmidt 2;. 

Bryant. 838; investment of funds, 
Callaham v. Newsom, 146; sale of 
trust property, Zbid. 

Unchastity-In rape prose~u~tion gen- 
eral character of prosecutrix for  
unchastity ia competent but  evi- 
dence of specific acts with person 
other than defendant is incompe- 
tent, S. v. Cfrunrller, 177. 

Undercover Agent - Fact  Chat agent 
of the law pretends to conspire does 
not preclude conviction of actual 
conspirators, 8. v. Wallcsr, 483. 

"Under the Influence" - Preaecution 
for operating automobile while un- 
der the influence of intoxicants, see 
Automobiles. 

Undue Influence - Relationship of 
parent and child raises no pre- 
sumption of undue influence, Walt- 
ere v. Bridgers, 289. 

Unincorporated Associations-Service 
of process on labor union, Melton 
v. Hill, 135. 

Union-State C o u ~ t  has jurisdiction 
of action to recover damages for 
denial of employment because of 
membership in labor union, 8. v. 
Mille, 92; service of process on la- 
bor union, Melton v. Hill, 134; 
prosecution of s tdker  for  assault 
on officer, St v. Newton, 151; Don- 
tempt of court for  violation or or- 
der restraining unlawful picketing, 
Cotton Mills o. Local 218 ; 231 ; 234 ; 

240; 248; 254; 355; conspiracy to 
bomb mill during strike, S. v. Walk-  
er, 465. 

Unlawful Assembly-Indictment held 
to charge unlawful assembly con- 
ttributing essential element of riot, 
S. v. CauZder, 444; S. v. Roee, 281 ; 
S. v. Moeeley, 285. 

Utilitiea Commission - Utibities Corn. 
v. Towing Co., 105. 

Variance - Stathepoulos v .  Shook, 
33. 

Vehicle - Farm tractor is  a motor 
vehicle within the meaning of G.S. 
20-138, S. v. Green, 141. 

Venue - M o d y  v. Warren-Robbine, 
172; PoweR v. Housing Authority, 
812 ; 8. v. Walker, 465. 

Verdict-Motion to set  aside for ex- 
cessiveness o r  i~ladequacy of award 
is addressed! 'to tothe discretion of 
the count, Evans v. Coach Co., 324; 
ordina~ily court may not direct ver- 
diot of guilty in criminal prmecu- 
tions, Humucker 2;. Smithermw, 
686. 

Vested and Contingent Limitations- 
Privett v. Jonee, 386. 

Waiver-Of constitutional rights., S. 
v. Grundler, 177 ; essentials of waiv- 
er, Foster v. mani te  Works, 296. 

Warehousemen - Credit Aeso. v. 
Whedbee, 24. 

Warrant - See Indiotment and War- 
r a n t ;  defendant may not be tried 
initially i n  Superior Court upon 
warrant, S. v. Searcy, 320; 8. v.  
Johnson, 339 ; search warrant, evi- 
dence obtained by search warrant 
is competent nobwithstanding-search 
may mave been made in unlawful 
manner, 8. v. Smith, 328. 

Water Shed - Determination of 
whether easement or fee was con- 
demned for  water shed, Morganton 
v. Huttolt cE Bourbonnaie Co., 531. 

Weeds-ordinance empowering mu- 
nicipality to cut  weeds does not 
authorize i t  {to cut  saplings, Rhyne 
v. Mount Holly, 521. 

Wife--See Husband and Wife. 
Wills - S i g ~ ~ a t u r e  of testator, I n  re 
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Will of Roberts, 708; subscribing 
witnesses, In, re W41 of Roberts, 
708; holographic wills, I n  re Will 
of Roberts, 708 ; revocation of  will, 
I n  re Will of Shute, 697; probate 
and caveat, Walters v. Children's 
Home, 369; I n  re Will of Pmder- 
grass, 737; In  re Will of Roberts, 
708; In  re Will of Shute, 697; con- 
struotion of  wills, Moore %. Lang- 
ston, 439; Bullock v. Bullock, 559; 
Walters v. Children's Home, 369; 
Privett v. Jones, 386. 

Withdrawal o f  Appeal-McDowell v. 
Kure Beach, 818. 

Withdrawal o f  Evidence - With- 
drawal of  evidence cures error in 
admission, 8. u. Qrundbr, 177. 

Witnesses--Court may ask witnesses 
questions o f  qualifying nature, 8. 
v. D h s ,  93; S. v. Qrundler, 177; 
Qreer v. Whittington, 630 ; right of  
defendant to opportunity to call 
witnesses and prepare defense, 8. 
1:. Graves, 550; right o f  con9mn8ta- 
tiort may be waived, Cotton Mills 
c. Local 413 ; 419 ; right not to in- 
criminate self does not excuse de- 
fendant testifying in his own be- 

udicing party is incompetent; Tit& 
v. Cotton Mills, 359; testimony of  
transactions or communications 
with decedent, Harrison v. Win- 
stead, 113; ordinarily witness may 
not testify as to  matters outside 
his personal knowledge, Robbins v. 
Trading Post, Inc., 663; non-expert 
may not ordinarily testify as to 
opinion, Tillis v. Cotton Mills, 359 ; 
expert testimony o f  surgeons as to 
probable permanent injury, Fisher 
v. Rogers, 610 ; in rape prosecution 
general character o f  prosecutrix for 
unchastity is competent but evi- 
dence o f  specific acts wi~th person 
other than defendant is incompe- 
tent, S. v. Qrundler, 177; testimony 
of  statemen,ts made by witness held 
competent for purpose of  corrobora- 
tion, S. v .Grundler, 177; 8. v. Rose, 
281; court may remove cause for 
convenience of witnesses, Moody v. 
Warren-Robbins, Inc., 172 ; right of 
wiatness to appeal, Bruce Co. v. Qen- 
era1 Motors Cwp., 201. 

Workmen's Compensation Act - See 
Master and Servant. 

half from testifying on cross-exam- 
ination, S. v. Shefield, 309; evi- 
dence having sole purpose o f  prej- l ~ . ,  642. 

Writ  of  Assistance - See Assistance. 
Writ  o f ,  

Wrongful Discharge-Briggs v. Mills, 
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ABATEMENT AND REVIVAL 

§ 4. Procedure to Raise Question of Pendency of Pr io r  Action. 
Plea in abatement for the pendency of prior actions is properly raised 

by answer when the pendency of the prior suits between the same parties 
for the same cause does not appear on the face of the complaint. Wallace v. 
Johnson, 11. 

5 7. Termination of Pr io r  Action. 
Plea i n  abatement for pendency of prior actions cannot be sustained 

when prior to  the hearing on the plea in abatement the other actions have 
been dismissed by judgments of nonsuit. Wallace v ,  Johneon 11; WaZZace v. 
Johnson, 18. 

$j 8. Identity of Actions. 
Action against administrators for distributive share of rents aud timber 

held not identical with action against one of administrators individually 
for distributive share of timber sold under power of attorney. Wallace v. 
Johnson, 11. 

Where a contract carrier brings a n  action for  damages for the loss of 
profits resulting from the shippers breach of a contract for carriage of 
goods by wrongfully s e i ~ i n g  plaintm's vehicle in claim and delivery, non- 
suit should be  entered upon his counterclaim thereafter filed in the claim 
and delivery setting up  the identical grounds for  damage, the pendency of 
the prior independent action having been pleaded by reply in the claim and 
delivery proceedings. Titti8 c. Cotton Mills, 359. 

ADMINISTRATIVE LAW 

5 3. Duties, Authority and Proceedings before Administrative Agencies 
in General. 

While administrative bodies a r e  not required to adhere strictly to pro- 
cedural rules, they cannot make a ruling adversely affecting the rights of a 
particular person without affording such person notice and a n  opportunity 
to be heard a s  required by due process of law. Brauff v. Cornr. of Revenue, 452. 

5 4. Appeal, Certiorari a n d  Review. 
The Workmen's Compensation Act provides orderly procedure for appeal, 

G.S. 97-85, and certiorari will not lie a s  a substitute for  a n  appeal but k 
proper only when the aggrieved party cannot perfect I-' appeal within the 
time limited and  such inability is not due to any fault ell  his o v a  part, and 
there is merit in his exceptions to the action of the administrative agency. 
McDou-ell v. Kure Beach, 818. 

ADVERSE POSSESSION 

8 14. .adverse Possession of Public Ways. 
After a municipality has accepted the dedication of a street, subsequent 

nonuser does not affect the dedication, and title to no part  of the street may 
thereafter be acquired by  adverse possession. Steadman v. Pinetops, 509. 
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ADVERSE POSSRBSION-Continued. 

g 15. W h a t  Constitutee Color of 'J!itle. 
A deed cannot constitute color of title to lands not embraced within its 

description. Harrie v. Rakigh, 313. 

28. Sufficiency of Evidence a n d  Nonsuit. 
Plaintiffs can acquire no title by adverse possession when their own evi- 

dence establishes that  less than twenty years elapsed between the time they 
took p o w m i o n  and the institution of the action and that  the claim could 
not be maintained under color of title. Ha& v. Raleigh, 313. 

APPEAL AND ERROR 

g 1. Nature a n d  Grounds of Appellate Jurisdiction. 
An appeal follows the theory of trial in  the lower court, and where there 

a re  no objections to the issues submitted, the appeal will be determined with- 
out reference to a cause of action or  a defense not embraced i n  the issues 
nor presented by the  parties at the trial. Rhyne v. Mount Holly, 521. 

g 2. Supervisory Jurisdiction of Snpreme Court  and  Matters  Cognizable 
Ex Men, Motu. 

The Supreme Court may review the merits of a cause and decide the 
questions sought to be  presented by the appeal when the matter is of wide 
public interest and concern, notwithstanding that  the exceptions a r e  in- 
sufficient to  present the qusstions. Cotton. Mills v. Local Unim, 218, 335. 

The Supreme C a r t  will take cognizance ex mero rnotu of want of juris- 
diction in  the Superior Court to enter a n  order. Walter8 v. Children's Home, 
369. 

g 3. Right to Appeal a n d  Judgmenfa Appealable. 
Denial of motion t o  quash subpoena duces becum held not to affect sub- 

stantial right of accountant, and the witness' appeal is dismissed a s  prema- 
ture. Buiolc 00. v. General Motws Oorp., 201. 

I n  a n  action by a n  administrator to  recover the balance of the contract 
price for the construction of a house by his intestate, a n  order permitting 
plaintiff, after notice, to view the premises in order to ascertain the facts 
in regard to defendants' defense that  t h e  work was defective and  not in 
accordance with the plans and specifications, is a n  interlocutory order and 
defendants' appeal therefrom will be dismissed a s  premature. Elawyer v. 
Whitfield, 706. 

g 4. Parties W h o  May Appeal-Party Aggrieved. 
While only a pa* aggrieved may appeal, G.S. 1-271, the party aggrieved 

is one whose rights have been directly and injuriously affected by the action 
of the court. Buiclc Co. v. General Motors, 201. 

Accountant held not prejudiced by order requiring him to produce records, 
and since neither party appeal, they could not object. Ibid.  

g 7. Demurrers a n d  Motion8 i n  Supreme Court. 
Motion to be allowed to amend to make the pleadings conform to proof 

may be allowed in the Bupreme Court, there being no suggestion that the 
opposing party was taken by surprise. Btabhopoulos v. Elhoolc, 33. 

g 11. Appeal, Appeal Entr ies  a n d  Withdrawal of Appeal. 
Whether appellant will be permitted to withdraw his appeal is a matter 
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of discretion and not a matter of right, particularly when the rights of 
appellee may be adversely affected, and ordin,arily appellant may withdraw 
the appeal only with leave of court upon proper application. McDcncell v. 
Kiwe Beach, 818. 

§ 18. Jurisdiction a n d  Powers of Lower Court After Appeal. 
The pendency of a n  appeal from a n  order allowing petitioner to file a n  

amended complaint does not deprive the Superior Court of jurisdiction to 
appoint a receiver based on the allegations in the amended complaint. York 
2.. Cole, 344. 

81. Exceptions and  Assignments of E r r o r  to Judgment  o r  t o  Signing 
of Judgment. 

An appeal from the signing of the judgment constitutes a n  exception to 
the judgment, but raises only the questions whether the  facts found sup- 
port the judgment and whether error of law appears on the face of the 
record. Jawi8  v. B a t h e r ,  170; Long v. Smitherman, 682. 

§ 22. Objections, Exceptions a n d  Assignments of E r r o r  t o  Findings of 
Fact. 

An assignment of error that  the court erred in  the Andings of fact and 
conx3lusions of law a s  contained in the judgment is a broadside assignment 
and does mt bring up for review the findings of fact o r  the sufficiency of 
the evidence 1t.o support them. J w v k  v. Souther, 170. 

An exception to the findings of fact and conclusions of law and the judg- 
ment of the court is a broadside exception which does not present for re- 
view the admissibility of the evidence on which the findings were made or 
Lhe sufficiency of the evidence t o  suppont the findings. Cotton Mills v. Local 
L'nion, 218, 334, 418, 419. 

9 24. Exceptions a n d  Assignments of E r r o r  to Charge. 
A misstatement of ,the contentions of a party should ordinarily be brought 

to  the attention of the trial court i n  time for  coriwtion. Fisher v. Rogers, 610. 

§ 34. Form and  Requisites of Transcript. 
Where the  evidence is  set out in the record i n  question and answer form 

and not in narrative form a s  required by Rule 19 (4), Rules of Practice 
in  the Supreme Count, the appeal will be dismissed i n  t h e  absence of error 
appearing on the face of the record proper. Amusement Co. v. Tarkington, 481. 

§ 38. The  Brief. 
An assignment of error not supported by reason or argument or authority 

in the brief is deemed abandoned. Millas v. Ccmard, 88; Cotton Yi2la v. 
Local Union, 234, 240, 248, 264, 419; Evana 2;. Coach Co., 324; Friday v. 
Adorns, 540. 

8 40. Harmless and  Prejudicial E r r o r  in General. 
A technical error will not justify a new trial when it  is apparent that the 

error could not have materially affected the outcome and did not amount 
to a denial of any substantial right. Stathopwlos v. shook, 83. 

Where, upon the uncontroverted facts, appellant is not entitled to the re- 
lief sought by him, the judgment of the lower court reaching the correct 
result will not be disturbed for mere technicalities of procedure. I n  re Wit2 
of Pendergrass, 737. 
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41. Harmless and  Prejudicial Error i n  Admission or Exclusion of 
Evidence. 

Where a fact is established by abundent competent evidence the admission 
of incompetent evidence tending to prove the same fact may not be held 
prejudicial. Stathopoulos v. Shook, 33. 

The overruling of defendant's objection to the testimony of an expert 
witness relating to "possibilities" of a subsequent deterioration in plaintifP's 
condition from the injury in  suit, is  held, on the facts of this case, not s d -  
ciently prejudicial to justify a new trial. Carrigan v. Dover, 97. 

The admission of testimony of a physician that  certain consequences 
were a possibility held not sufficiently prejudicial to  justify a new trial in  
the light of the immediately following competent testimony of the surgeon 
a s  to the certain or probable consequences of the injury, there being other 
competent testimony that the injury was permanent in nature. Fisher v. 
Rogere, 610. 

The admission of testimony of the injured child's mother and father that  
they were given instructions a s  t o  special care to be given the child held not 
prejudicial in view of the other competent evidence, the witnesses not testify- 
ing a s  to what the instructions of the physician were. Ibid. 

Error  in admission of evidence held not cured by withdrawal under facts 
of this case. Driver v. Edwarde, 650. 

8 42. Harmless and Prejudicial E r r o r  in Instructions. 
Where the charge is free from prejudicial error when read contextually, 

exceptions thereto will not be sustained. Carrigan v. Dover, 97. 
Where there is evidence that  plaintiff suffered serious, painful and perma- 

nent injury in the accident in  suit, a statement by the court tha t  defendant 
contended that  his pain and suffering seriously affected his nervous condi- 
tion will not be held prejudicial for the want of allegation and evidence of 
injury to plaintiff's nervous condition, i t  being apparent from a contextual 
construction of the charge that  the court meant merely to call attention to 
plaintiff's contention that  the injuries were permanent and did continue 
to cause pain. Rick v. Murphy, 162. 

Conflicting instructions on the burden of proof, one erroneous and the 
other correct, must be held prejudicial, since i t  cannot be determined which 
instruction the jury followed. I n  r e  Will of Shute, 697. 

An instruction which presents a n  incorrect application of the law must 
be held for prejudicial error even though the instruction is  given in stating 
the contention of the parties. Bhoe v. Hood, 719. 

A new trial will not be awarded for mere inadvertence in the charge n7hich 
could not hare prejudiced the appellant, construing the charge contextually. 
Johnson c. Lewis, 797. 

8 49. Review of Findings o r  of Judgments  o n  Findings. 
The findings of fact of the trial court a r e  conclusive on appeal when sup- 

ported by competent evidence. Beminary v. Wake County, 775. 
Where the facts agreed a r e  insufficient to support the judgment in a con- 

troversy without action, the cause must be remanded. New Bern, v. White, 65. 
Where the findings of fact by the court a re  insufficient to support its 

order, or it  is apparent that  the facts were found under misapprehension 
of the pertinent principles of law, the cause must be ramanded for further 
proceedings. Owem v. Vmmnnon, 351. 

Where the evidence is not in the record it  will be presumed that  the flnd- 
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ings of fact of the trial court a re  supported by competent evidence, and a r e  
binding on appeal. Steadman c. Pinetops, 509. 

Q 51. Review of Judgments  o n  Motions t o  Nonsuit. 
On appeal from judgment of nonsuit, evidence erroneously excluded is 

to be considered with other evidence offered by plaintiff, Powell 2;. Deifelle, 
Znc., 696. 

Q B3. Petitions t o  Rehear. 
A petition to rehear addressed solely to the question which was argued 

and fully considered by the court on the former hearing will be dismissed. 
Zvey v. Rollina, 345. 

Q 64. Pm'tial New Trial. 
Where the only error relates solely to the issue of damages and is e n t i r e  

ly separable from the other issues, the Supreme Court in  the exercise of 
its discretion will ordinarily limit the new trial to the issue of damages, 
there being no danger of complication. Johmon v. Lewie, 797. 

Q 55. Remand. 
Where there a r e  insufficient facts to support the judgment for defendant 

on his counterclaim i t  is not necessary to  consider defendant's exception to 
the exclusion of certain elements of damage on the counterclaim, since the 
entire cause must be remanded on plaintB's appeal for  further proceedings 
in accordance with the rights of the parties. New Bern v. White, 65. 

When al l  necessary parties a r e  not joined, the cause must be remanded. 
Ooendine 9. Lewis, 702. 

ARBITRATION AND AWARD 

Q 7. Award as Bar t o  Action. 
An award of a n  arbitrator made in conformity with and pursuant to  the 

agreement of the parties is conclusive and binding in the absence of fraud 
or mutual mistake. Simmone c. U'illiama, 83. 

ASSAULT AND BATTERY 

Q 4. Oriminal Assanlt i n  General. 
A person who offers or attempts by violence to injure the person of another, 

or who by a show of violence puts another in fear and thereby forces him 
to leave a place where he  has a right to  be, is  guilty of a n  assault. 8. v. 
Newton, 151. 

Q 11. Indictment a n d  Warran t  
A warrant charging that  defendant, being a male over eighteen years of 

age, unlawfully assaulted a named person, without specifying the sex of 
R U C ~  person, does not charge an assault upon a female, notwithstanding that  
the person named is a female. 8. v. Barham, 207. 

Q 1 2  Presumptions and Burden of Proof. 
I n  a prosecution for  assault with a deadly weapon, the admission of de- 

fendants that  they used a deadly weapon does not place the burden upon 
them of proving that  they acted in self-defense. S. c. Sandtin, 81. 
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Q 18. Oompetency of Evidence. 
Where the  evidence shows an assault on prosecuting witnesses as  they 

drove by defendant's house and another assault shortly thereafter when 
they turned around and came back by defendant's house, held the circum- 
stances as to defendant's conduct at the time of the second assault a r e  
relevant a s  to the defendant's attitude and intent with reference to the 
prior incident. 8. v. Newton, 151. 

Q 14. SuiXciency of Evidence a n d  Nonsuit. 
Testimony of the driver of a car that  a s  he was driving through a group 

on either side of a street his car  was hi t  by several objects, resulting in 
appreciable damage, together with testimony of a n  occupant of the car that  
the car was struck two times on the occasion in question, and testimony 
of a n  officer that  he recognized defendant and saw the defendant throw a 
rock when the defendant was about twenty feet from the car, and heard 
the following thump, although he did not see the rock hi t  the car, is  held 
sufficient to be submitted t o  the jury on the charge of assault with a deadly 
weapon and the charge of malicious injury to personal property. 8, v.  Par- 
rish, 274. 

Q 15. Instructions. 
Instruction on question of assault by pointing and firing rifle held favor- 

able to defendant. 8. v. Newton, 151. 

g 17. Verdict and  Punishment. 
I n  a prosecution upon a warrant charging assault with a deadly weapon 

the jury may return a verdict of guilty of a simple assault when warranted 
by the evidence. 8. v. Gooding, 175. 

Where the warrant upon which defendant is tried does not charge assault 
on a female and the evidence discloses that no serious injuries were in- 
flicted on her, the punishment may not exceed a fine of $50.00 or  imprison- 
ment for  thirty days, notwithstanding that  the person assaulted is a female 
and the charge of the court on the warrant  relates to assault on a female, 
the verdict of the jury being guilty of assault a s  charged in the warrant. 
8. v. Barham, 207. 

ASSISTANCE, WRIT O F  

Writ  of assistance is a remedy in the nature of a n  execution to enforce a 
decree adjudicating the title o r  right to  possession of realty, and therefore 
where a petition for partition is dismissed by judgment which does not 
adjudicate title, the respondent is not entitled to the issuance of the writ 
upon motion thereafter made, nor may the findings of fact and conclusions 
of law of the court in dismissing the partition proceedings be considered 
in determining whether the judgment adjudicated title or the right to pos- 
session, the judgment alone being the sole basis for the determination of this 
question. Hikl v. Development Co., 52. 

ASSOCIATIONS 

g 5. Right t o  Sue and Be Sued. 
An unincorporated association, a t  common law, could not sue or be sued a s  
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a legal entity, but the common law in this respect has been modifled by G.S. 
1-W(6) and G.S. 1-69.1. Milton v. Hill ,  134. 

Service of process on labor unions see Process. 

ATTACHMENT 

9 6. Priorities. 
Lien of attachment held superior to orders for alimony as  to surplus real- 

ized in later sale under foreclosure of land held by entrieties. Porter v. Bank, 
573. 

AUTOMOBILES 

8 2. Suspension a n d  Revocation of Driver's License. 
The power to revoke or suspend an automobile driver's license rests solely 

with the Department of Motor Vehicles, and although the Superior Court 
may, with defendant's consent, express o r  implied, suspend execution of a 
judgment in  a criminal prosecution upon condition that  defendant not 
operate a vehicle upon the public highways for  a stipulated period, the court 
may not do so  over the express objection of the defendant. Chapter 1017, 
Session Laws 1959, (G.S. 15-180.1) enabling a defendant to appeal from a 
suspended sentence without waiving his acceptance of the terms of sus- 
pension is noted. 8. v .  W e e n ,  141. 

Where the Department of Motor Vehicles has in  its files certificates show- 
ing two separate convictions of a person of operating a motor vehicle in ex- 
cess of 55 m. p. h., the Department has authority to suspend such person's 
license, and its act  in  doing so  is not void, GJS. 20-16 ( a ) .  If the suspension 
by the Department was due to a mistake of law or fact such person's remedy 
is by application for  a hearing under G.S. 20-16 ( c )  o r  by application to 
the Superior Court under G.S. 20-25, but he may not contemptuously d i s r e  
gard the order of suspension. Beaver v .  Boheidt, 671. 

Where the Department of Motor Vehicles has notified a driver of the sus- 
pension of his license because of two convictions of speeding, G.S. 20-16 ( 9 ) ,  
the Department properly complies with the statutory mandate by adding an 
additional period of suspension on notification of the conviction of such per- 
son of operating a vehicle without a license during t h e  term of suspension, 
and properly adds another period of suspension for  a second conviction of 
this offense, notwithstanding any error in  the certification of one of the con- 
victions for speeding, such person having failed to follow the statutory pro- 
cedure to show that  the original suspension was erroneous. Ibid. 

5 6. Safety Statutes  a n d  Ordinance in General. 
A municipal ordinance prohibiting parking along a portion of a certain 

street is a n  ordinance enacted in  the interest of public safety, so a s  to war- 
rant  a n  instruction that  the violation of such ordinance would constitute 
negligence p a  se, which would warrant recovery if the proximate cause of 
the injury. Camigan v. Dover, 97. 

5 7. Attention t o  Road, Look-out a n d  Due  Care in General. 
The duty to exercise ordinary care for  his own aafety applies to a noc- 

turnal motorist a s  well as  to every other person, and  i t  is his duty not 
merely to look but to keep a lookout in  the direction of travel, and he is 
held to the duty of seeing what he  ought to have seen. Carrigan v. Dover, 97. 

A motorist is not required to  anticipate negligence on the part of others, 
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but, in  the absence of anything which gives or should give notice to the . 
contrary, is entitled to assume and to act upon the assumption that  every 
other person will perform his legal duty and obey the law. Ibid. 

The driver of a motor vehicle is under the duty not merely to  look but 
to keep a lookout in the direction of travel, and he is negligent in  failing to 
see that which he could have seen and ought to have seen in the exercise 
of that degree of care required of him by law. White v. Cason, 646. 

Q 8. Turning and Turning Signals. 
Where vehicles approached intersection from opposite directions G.S. 

20-154(a) applies to motorist turning left to enter intersecting street and 
G.S. 21-155Ca) has no application. Bhoe v. Hood, 719. 

While a driver entering a n  intersection faced with a green light is not 
under duty to anticipate that  the driver of a vehicle approaching from the 
opposite direction will turn left across his path of travel without giving 
a signal of his intention or that he will neglect to yield the right of way, 
the fact that  he enters the intersection with the green light does not re- 
lieve him of the legal duty to maintain a reasonable lookout, keep his ve- 
hicle under proper control, and to drive his vehicle a t  a speed which is 
reasonable and prudent under the circumstances. Ibid. 

Q 17. Right of Way at Interseetione. 
While a person entering a n  intersection facing a traffic control signal 

giving him the right of way remains under duty to maintain a proper 
lookout, to keep his vehicle under reasonable control, and to operate it  
a t  such speed and in such manner so  a s  not to endanger or be likely to 
endanger others upon the highway, nevertheless, in  the absence of anything 
which gives or should give him notice to the contrary, he is entitled to 
assume and act on the assumption that  other motorists will observe the 
rules of the road and yield him the right of way. Rtathopoulos u. Shook, 33. 

The lateral boundary lines of a street intersecting another a t  a deadend 
must be extended entirely across the street intersected to determine the 
area of the intersection. Bhoe v. Hood, 719. 

While the courts will not take judicial notice of a municipal ordinance, 
the rights of the parties a t  a street intersection a t  which traffic control 
signals a r e  maintained will be determined upon the basis that  a motorist 
must give the lights their well recognized meaning and give that  obedience 
to them which a reasonably prudent operator would give, notwithstanding 
that the ordinance is not introduced in evidence. Ibid. 

While a driver entering a n  intersection faced with a green light is not 
under duty to anticipate that  the driver of a vehicle approaching from the 
opposite direction will turn left across his path of travel without giving a 
signal of his intention or that  he will neglect to yield the right of way, the 
fact that  he enters the intersection with the green light does not relieve him 
of the legal duty to maintain a reasonable lookout, keep his vehicle under 
proper control, and to drive his vehicle a t  a speed which is reasonable and 
prudent under the circumstances. Ibid.  

Where vehicles approached intersection from oppwite directions G.S. 20- 
154(a)  applies to motorist turning left to enter intersecting street and G.S. 
21-155 ( a )  has no application. Ibid. 

Q 28. Speed in Vicinity of Bchools. 
The limitation of speed in the vicinity of a school house during school hours, 
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affected by the posting of appropriate signs by the Highway Commission, 
does not affect the speed restrictions outside the time limited. Clark: v. 
Rucker, 90. 

8 80. Speed i n  Residential Districts. 
Where there is testimony that  the accident in suit occurred along a high- 

way in a thickly populated area with residences and business establishments 
fronting thereon, a t  least some residences being side by side, the court is 
required to submit to the jury the question of whether the area was a resi- 
dential district a s  defined- by G.S. 20-38 ( w )  (l), and a n  in&ruction to the 
effect that there was no evidence that  the area was a residential district 
and that  the speed limit of 55 m.pb. applied to  automobiles traveling there- 
in, must be held for error. Qoddard v. Williams, 128. 

8 81. Exemptions from Speed Restrictions. 
While G.S. 20-145 exempts a police ofacer from observing the speed limit 

set out in  G.S. 20-141 when such offlcer is in the performance of his duties 
in  apprehending a violator of the law or a person charged with o r  suspected 
of such violation, such police oflcer is nevertheless required to operate his 
vehicle with due regard to the safety of others, and must exercise that  de- 
gree of care which a reasonably prudent man would exercise under like 
circumstances in the discharge of such duties. Goddard v. Williame, 128. 

8 34. Negligence in Hitting Children. 
While a driver who sees or by the exercise of due care should see children 

on or near the traveled portion of the highway is under duty to  use due 
care to  control the speed of his vehicle and to keep a vigilant lookout to 
avoid injury, he is not required to come to a complete stop when children 
a r e  standing off the hard surface and  apparently attentive t o  traflc con- 
ditions, and he  may not be held liable for  injury to  one of them who darts 
in front of his vehicle when there is nothing to give the driver notice that  
she might do so until too la te  for him to take evasive action. Brineon v. 
Mabry, 435. 

g 88. Pleadings in Auto Accident Caees. 
Where the complaint in  a n  action to recover damages resulting from a 

collision alleges a reckless operation of his vehicle by defendant, G.S. 20- 
140, evidence tending to show that  defendant was intoxicated a t  the time is 
competent notwithstanding the absence of allegation of defendant's viola- 
tion of G.S. 20-138, since a physical condition which may cause a person to 
act  in  a given manner is merely evidentiary. Rick v. Murphy, 162. 

Complaint held sufficient to allege concurrent negligence of defendants 
resulting in death of intestate. Friday o. Adams, 540. 

8 41b. Suliiciency of Evidence of Negligence in Fai l ing t o  Cse Due Care 
in General. 

Evidence that  defendant could have seen plaintiff's car  skidding out of 
control in time to have avoided hitting i t  held to take issue to the jury. 
Johnson r. Leuiie, '797. 

Q 41g. SufEciency of Evidence of Negligence a t  Intersection. 
Plaintiff's evidence to the effect that he was traveling on a servient street, 

stopped before enteriug the intersection with the dominant street, looked 
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in each direction and, seeing no traffic approaching, proceeded into the in- 
tersection, and af ter  he had traveled more than half the intersection was 
struck by defendant's vehicle which entered the intersection along the domi- 
nant street a t  a speed of 40 to 50 m.p.h. in a 35 m.p.h. zone held sufecient 
to take the issue of negligence to the jury. Johnson v .  Rhodes, 213. 

Evidence tending to show that defendant ran through a stop sign and 
entered a n  intersection in the path of plaintiff's car, which was traveling on 
the dominant highway, forcing plaintifP to  take evasive action to avoid a 
collision and  resulting in p la in t s ' s  being forced ,off the traveled portion of 
the highway and down a n  embankment, is sufficient to take the issue of de- 
fendant's negligence to  the jury. Lee v. Stevens, 429. 

Defendant's evidence on her counterclaim that  she was riding as  a pas- 
senger in a car turning left a t  a n  intersection, that  the driver of the car  
gave a signal of his intention to turn left, and that  the car was struck by 
a car which was proceeding in the opposite direction and entered the inter- 
section a t  a fast and excessive speed under the circumstances is sufficient 
to overrule the motion to nonsuit the counterclaim even though the negli- 
gence, if any, of the driver of the car in  which plaintiff was riding is im- 
puted to plaintiff, and even though defendant entered the intersection with 
the green light. Shoe v. Hood, 719. 

5 41m. Suflciency of Evidence of Negligence i n  Str iking Children. 
Evidence held insufficient to show negligence on the part  of motorist in 

hitting child on highway. Brinson v. Mabry,  435. 

3 41n. Snfeciency of Evidence o t  Negligence i n  Striking Animals. 
Testimony of a passenger to the effect that  the driver dimmed his lights 

in passing another car,  and immediately after changing to his bright lights 
saw a black cow directly in front of the car, was unable to turn to the left 
because of oncoming traffic, and struck the cow, resulting in the injuries in 
suit, with further testimony that  the driver was going about 46 m. p.h. and 
that  plaintiff passenger did not know any way the driver could hare  avoid- 
ed the accident, is held insufficient to establish actionable negligence on the 
part of the driver. Coker v .  Coker, 91. 

3 42a  Nonsuit on  Ground of Contributory Negligence i n  General. 
Whether nonsuit on the ground of contributory negligence of plaintiff 

motorist should be granted or whether the issue should be submitted to 
the jury must be determined in accordance with the facts of each par- 
ticular case, and ordinarily consideration must be given to the evidence in 
regard to the surrounding circumstances such as  fog, rain, glaring head- 
lights, etc. Carrigan v. Dover,  97. 

3 42d. Contributory Negligence i n  Hitting Stopped o r  Parked  Vehicle. 
The evidence in this case i s  held not to disclose contributory negligence 

a s  a matter of law on the part of plaintiff motorist in striking the rear  of 
a truck, parked without lights on the right side of a s i r  lane highway, with 
its rear protruding some three feet into the center lane for northbound traf- 
fic, there being evidence that  plaintiff had turned from the left northern 
lane into the center lane some 40 feet from the trailer when a car preceding 
him in that  lane gave a signal for a left turn, and that  plaintiff was some 
25 or 30 feet from the trailer when he first saw it, there being further evi- 
dence that  the night was dark, that  the background of the trailer was a 
vacant house, that  the darkness blended together, that the tractor-trailer 
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was parked on a busy thoroughfare on which parking was prohibited, etc. 
Carrigan v. Dover, 97. 

§ 42g. Nonsuit f o r  Contributory Negligence in Fai l ing to Yield Right  
of Way at Intersection. 

Evidence held insufficient to show contributory negligence a s  matter of 
law in failing to see that  defendant's vehicle would not stop in observance 
to  traffic signal. Btathopozclos v. Shook, 33. 

43. Sufaciency of Evidence of Concurring Negligence and Nonsuit 
f o r  Intervening Negligence. 

Evidence of concurring negligence of defendants held sufficient to be sub- 
mitted to the jury. Friday v. A d a m ,  540. 

Evidence tending to show that  the driver of the car, his attention divert- 
ed by the laughing and talking of his passengers, in which he was  participat- 
ing, ran into the abutment of a railroad overpass in  the center of the street, 
that  the abutment had black and white stripes painted on it, had reflectors 
on it, and was readily visible a distance of some two hundred feet etc. is held 
to disclose that  the negligence of the driver was the sole proximate cause of 
the accident, and nonsuit was properly entered a s  to  the defendant munic- 
ipality and the defendant railroad. White v. Cason, 646. 

Q 46. Instructions in Auto Accident Cases. 
An instruction to the effect that  a police officer engaged in the discharge 

of his duties in  a n  effort to apprehend a person charged with or ~uSpf&ed 
of violation of law, would not be liable to the fleeing person for  injury re- 
sulting from a collision unless the conduct of the officer was wilful and 
wanton or the injuries were intentionally inflicted when they could have been 
avoided, must be held for prejudicial error, even though mere speed alone 
under such circumstances, unaccompanied by any recklessness or disregard 
of the rights of others, would not support a n  allegation of negligence 011 

the part  of the offlcer. Goddard v. WilUccm, 128. 

g 49. Contributory Negligence of Gnest o r  Passenger. 
Even though a s  between driver and owner-passenger imputed negligence 

does not apply, owner-passenger may nevertheless be guilty of contributory 
negligence in failing to exercise control over driver. Sorrel1 v. Moore,  852. 
Where wife-passenger did not know that  tires of husband's car  were slick, 
she cannot be contributorily negligent in riding therein when car  skidded 
out of control. Johmon v. Lszols, 7QT. 

8 50. Negligence of Driver Imputed t o  Gnest or Paesenger. 
Since the owner-passenger ordinarily has the right to control and direct 

the operation of a vehicle, the negligence of the driver, operating the vehicle 
with the owner-passenger's permission or a t  his request, will be imputed to 
the owner-passenger, nothing else appearing. This rule also applies if the 
owner-passenger is the wife of the driver. Khoe v. Hood, 719. 

While the presumption that  a driver of a vehicle is  the agent of the owner 
riding therein a s  a passenger is a rebuttable presumption, the burden is 
upon the owner-passenger to show a bailment or other circumstances under 
which the owner-passenger relinquishes the incidents of ownership and the 
right to control the operation of the vehicle. I b i d .  

Evidence disclosing that the wife was the owner of an automobile and 
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that  while it was being driven by her husband to his work she was a pas- 
senger therein for  the purpose of returning the car to their home so that  
she might use i t  during the day if she so desired, is sufficient to warrant 
a n  instruction that  a s  a matter of law the husband and wife were engaged 
in a joint venture and the negligence, If any, of the husband was to be im- 
puted to the wife. Ibirl. 

Evidence tending to show merely that  the wife was riding a s  a passenger 
in a n  automobile owned and driven by her husband, without any evidence 
that  she had any control over its operation, is insufficient to be submitted 
to the jury on the issue of her contributory negligence on the theory of a 
joint enterprise. Johneon v. Lewie, 797. 

Q 641. Sufeciency of Evidence on  Issue of Respondeat Superior. 
Evidence tending to show that  the vehicle causing the damage in suit 

carried the license plates issued to the driver and was registered in  his 
name, and that  the driver had employed the owner of a used car lot t o  con- 
struct the vehicle from a body of a car, whose motor had been damaged, 
and the motor from the vehicle theretofore owned by the driver, the body of 
which had been damaged beyond repair, ie held insufficient to be submitted 
to the jury on the  question of the liability of the owner of the used car lot 
under the doctrine of reepondeat euperior. Rick v. Murphy, 162. 

8 65. Proeecntions fo r  Reckless Driving. 
Warrants  for reckless driving which charged the oeense in  the language 

of the statute a r e  sufficient. 8. v. Wallace, 378. 
The fact that  warrants charge defendants with reckless driving upon a 

named road "at" a n  intersecting road, with evidence that  the defendants' 
vehicle was operated on the named road in a reckless manner but was fln- 
ally stopped some 250 yards from the named intersecting road, does not 
justify nonsuit for  variance, since word "at" when used to designate a place 
is less definite than "in" o r  "on", and often means "near to". Ibid. 

Evidence held sufficient to support conviction of driver and of owner of 
rehicle riding therein of reckless driving. Ibid. 

Q 68a. "Vehicle" within Meaning of G.S. U)-188. 
Construing G.S. 2@138 and G.S. 2@38(h) together in pari materia i t  is 

he& a farm tractor, when operated upon a highway is a vehicle within 
the meaning of G.S. 20-138. H. v. Green, 141. 

Q 71. Competency of Evidence in Prosecutions fo r  Drunken Driving. 
I n  a prosecution for driving while under the influence of intoxicating 

liquor, it is competent to show in evidence the injuries resulting from the 
accident in which defendant's car  was involved for  the purpose of showing 
the manner in  which defendant was operating the car and his lack of con- 
trol over it, but such evidence should be limited to this purpose, and evi- 
dence of such injuries beyond that  having a bearing on this questiou should 
be excluded. 8. v. Green, 40. 

@ 7% SnfHciency of Evidence a n d  Nonsuit in Prosecntlons f o r  Drunken 
Drlving. 

Where witnesses testify to the effect that  defendant waa under the in- 
fluence of intoxicants immediately after the accident and that  his condi- 
tion was not caused by his injuries, there being no evidence that  defendant 
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received any appreciable injury in  the accident, the evidence is su5cient 
to  be submitted to the jury on the question of whether the defendant was 
intoxicated at the time, notwithstanding the testimony of other witnesses 
that  they could not tell whether defendant's condition was due to intoxi- 
cation or  to shock or injury received i n  the accident. 8. v. Green, 40. 

The midence in  this case ie held amply s d c i e n t  to take to  the jury the 
question of defendant's guilt of operating a farm tractor upon a public 
highway of this State while defendant was under the influence of intoxicat- 
ing liquor. 8. v. Green, 141. 

Q 74. Instructions in Prosecutions f o r  Drunken Driving. 
I n  this prosecution for operating a motor vehicle upon a public highway 

of this State while under the influence of intoxicating liquor, the court's 
definition of "under the influence" held without error. 8. v.  Purifoy, 82. 

Q 8% li'aUfng to Heed Police Siren. 
A warrant  which fails to charge that  defendant was driving a motor ve- 

hicle a t  the time he failed to heed a police siren is fatally defective. 8. v. 
WaUace, 378. 

Evidence held su5cient to  support conviction of driver and of owner of 
vehicle riding therein of failing to heed police siren. Ibid. 

BANKS AND BANKING 

Q 3. Deposits Generally. 
The deposit of money in a bank creates the relationship of debtor and 

creditor between the bank and the depositor. ScJcwabenton v. Bank, 659. 

Q 4. Joint Deposits. 
Where two persons sui juvis enter into a contract that  funds on deposit 

in  their joint account should constitute a joint tenancy with right of sur- 
vivorship, the survivor is entitled to  the funds free from the claims of the 
heirs or the personal representative or creditors of the deceased tenant in  
the absence of allegation and evidence that  the tenancy was established with 
the intent to defraud the creditors of the deceased tenant. W4lson v. Wooten, 
667. 

g lo. Liabilities of Bank  i n  Paying Checks o n  Depositor's Account. 
A bank debiting the account of a depositor has the burden of showing 

the authority for  entering such debit. 8chwabenton v. Bank, 656. 
A bank relying upon G.S. 53-52 has the burden of showing delivery of the 

check to the depositor more than sixty days before claim is made that the 
check was a forgery. Ibid. 

The claim of depositor against the bank for debiting the depositor's ac- 
count with forged checks is  barred a s  to each individual forgery in sixty 
days af ter  receipt by the depositor of the cancelled checks from the bank 
without calling the bank's attention to the fact that  the checks were forged. 
Ib id .  

same-- 
A depositor receives cancelled checks from a bank within the meaning of 

G.S. 53-52 upon delivery of the vouchers into the depositor's possession, 
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actual or constructive, and when the bank mails statements and checks to 
the depositor, the depositor receives such checks as  of the time the depositor 
accepts them from the post o5ce in person or through his authorized agent, 
and i t  makes no difPerence whether the depositor looks a t  his statement or 
whether the depositor's agent, authorized to receive mail from the post 
ofice, extracts such vouchers from the statement before the depositor has 
an opportunity to examine them. Ibirt. 

BASTARDS 

§ 1. Nature and Elements of Offense of Wilful1 Failure to Support. 
Failure to support an illegitimate child is a continuing offense, and the 

date of birth of such child is immaterial if the action is instituted within 
the time prescribed by statute, G.S.  49-4, and demand for the support of 
the child is made a reasonable time before the action is instituted. 8. v. 
Wowck, 342. 

BILL OF DISCOVERY 

g 1. Examination of Adverse Party in General. 
G.S. 8-71 does not contemplate the taking of a deposition of a person dis- 

quaiifled to give evidence in the case, and confers no right to investigate 
or inquire into matters which the court could not investigate and inquire 
into the actual frial. Buick Co. v. General Motors Corp., 201. 

Therefore subpoena duces becum did not require accountant to divulge 
confidential information. Ibid. 

BILLS AND NOTES 

8 17. Defenses. 
Where the answer alleges that the execution of notes was procured by 

fraud, i t  is immaterial that the allegations are insufecient to show that 
plaintiff was not a holder in due course, or defect appearing on face of 
note, or insuiflcien,t to show invalidity because of usury. Financtng Oorp. 
Y. CuthreZl, 76. 

Aa between the parties, i t  is competent for the maker to show that the 
note sued on was without consideration or that it was executed upon ex- 
press condition that it should not become efPective or operative as a bind- 
ing obligation until the happening of a stated contingency, in this case the 
payment of certain other notes executed by third parties as a part of the 
same transaction. Bailey v. Wes tn twehnd ,  843. 

BOUNDARIES 

§ 8. Reversing Calls. 
Where the description in a deed calls for a beginning corner and then only 

courses and distances from such corner without otherwise pointing out any 
other corner or referring to any corner of an adjacent tract, the beginning 
corner may not be established by reversing the call. Harria v. Raleigh, 313. 

8 5. Junior and Senior Deeds. 
Where the owner of land has subdiqided same and prepared and recorded 

a map showing lots and named streets, the location of a street so shown 
may not be established by the description in a deed in the chain of title 
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executed subsequent to such division by the original owner, since a junior 
h t r u m e n t  may not be used to establish the location of a boundary flxed 
by a senior instrument. Harr is  v. Raleigh, 313. 

CANCELLATION AND RESCISSION OF' INSTRUMENTS 

1. Nature and  Essentials of Remedy. 
An action to set aside a deed on the ground of fraud and undue influence 

is a n  action to cancel and rescind the deed and plaintiff may not assert 
that  the defendants' answer set up  a defense to remove cloud from title. 
Walter8 v.  Bridgere, 289. 

§ 8. Pleadings a n d  Issues. 
Where, in a n  action on a note by the holder thereof to recover on the note 

and foreclose the deed of trust securing same, defendants allege that their 
signatures to the notes and deed of trust were procured by fraud and that  
plaintiff was not a holder in due course, plaintiff's demurrer to paragraphs 
of the answer on the ground that  they failed to  allege actual knowledge 
on the part of the plaintiff of defect in the title of the payee of the note, on 
the ground that  usury was i n s d c i e n t  basis for the cancellation of the note, 
and on the ground that  the answer did not show vitiating defect in the 
execution of the deed of trust, is properly overruled, since the failure of the 
answer to sufficiently allege defenses other than that  of fraud is imma- 
terial, and the paragraphs objected to being proper to state the particular 
facts constituted the alleged fraud and acienter. Financing. Corp v.  Cuthrell, 75. 

§ 9. Burden of Proof. 
I n  a n  action to cancel and rescind a deed for fraud, the burden is on 

plaintiff to prove the cause of action only by the prepounderance of the evi- 
dence. Walter8 v.  Bridgere, 289; Maynard v. R. R., 783. 

§ 10. S d c i e n c y  of Evidence a n d  Nonsuit. 
Evidence held insufBcient to show that  deed mas procured by fraud and 

undue influence. Walter8 v. Bridgere, 289. 

CARRIERS 

§ 1. State a n d  Federal  Regulation a n d  Control. 
The Utilities Commission has no jurisdiction over a contract carrier. 

Utilities Corn. v.  Towing Corp., 105. 
A carrier is a common carrier if i t  holds itself out to the public a s  en- 

gaged in the public business of transporting persons or property for com- 
pensation, and offers such service to all  members of the public who desire 
such service so f a r  a s  its facilities permit. IbZct. 

A private or contract carrier of goods is one who transports goods solely 
upon contract or a series of contracts with each individual shipper, and who 
does not hold himself out to the general public a s  ready to accept and carry 
all  goods, but furnishes his services only to those with whom he sees fit 
to contract. Ibid. 

CLAIM AND DELIVERY 

g 2. Proceedings i n  Claim and  Delivery. 
I n  plaintiff's action to recover certain goods sold under consignment, 
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with ancillary proceedings in  claim and delivery, defendant may set  up aa 
a counterclaim a separate contract existing a t  the time under which de- 
fendant was given exclusive right to act a s  distributor for  the  goods of 
plaintifP until a specified future date, and that  plaintifP7s seizure of the 
goods was in violation of the distributor agreement and was wrongful. 
Rubber Co. v. Dhtributors, Inc., 408. 

6. Liabilities o n  Plaint i f fs  Bond. 
If the jury should determine that  plaintiff's seizure of the chattel in claim 

and delivery was wrongful, but the  return of the  chattel is impossible, the 
deterioration of the chattel while in  plaintiff's possession is not a n  element 
of damages, but the measure of damages for the wrongful taking is the 
value of the chattel a t  the time i t  was seized by the sheriff, with interest. 
TUZh v. Cotton M i l k ,  359. 

COLLEGES AND UNIVERSITIES 

Trustees of school held not authorized to maintain action against Presby- 
teries to prevent consolidation of colleges, Adams v. College, 617. 

COMPROMISE AND SETTLEMENT 

Judgment sustaining defendant's plea in bar based on a settlement made 
by plaintiff's insurer with defendant without the knowledge or consent of 
plaintiff, reversed on authority of Lampley v. Bell, 250 N.C. 713. Campbell 
u. Brown, 214. 

Plaintiff and the original defendant reached a compromise which was a p  
proved by the court by order authorizing and directing the original defend- 
a n t  to pay a stipulated sum to plaintiff in full settlement of her claim but 
without prejudice to  the rights of the  original defendant to maintain his 
cross-action against the additional defendant for contribution, the additional 
defendant being represented when the order was entered. Thereafter the ad- 
ditional defendant was permitted to flle answer alleging the compromise and 
release of the original defendant and asserting that  such release of his joint 
tortfeasor released him. and later moved that  the cross-action of the original 
defendant against him be dismissed. Held: The motion to dismiss was 
properly denied, since one Superior Court judge is without authority to  
review and vacate final orders entered in the cause by another Superior 
Court jurge. Cuthbertson u. Burton, 457. 

CONSPIRACY 

$ 3. Nature a n d  Elements of Criminal Conspiracy. 
A conspiracy is a n  agreement between two or more persons to do a n  un- 

lawful thing or to do a lawful thing in a n  unlawful way or by unlawful 
means, and since the agreement itself is the offense i t  is not necessary that  
the object of the agreement should be accomplished. 8. v. Walker,  465. 

The fact that  a n  agent of the law pretended to be acting in conjunction 
with several others in  a criminal conspiracy does not absolve the others, 
since even though he did not join in  the conspiracy, the illegal agreement 
between any two of the others would constitute the offense. Ibicl. 

$ 5. Relevancy and  Competency of Evidence. 
In  a prosecution for conspiracy to bomb a mill axid transformers providing 

power for the operation of the mill in  order to stop operations a t  the mill 
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during a strike, testimony of statements made by defenclaants in regard to 
their knowledge a s  to  which transformer would have to be destroyed to 
interrupt power to the mill is competent to show their asserted skill and 
ability to  accomplish the purpose of the conspiracy, and the fact that such 
testimony may tend to implicate the defendants in other offenses i s  not ground 
for its exclusion. 8. v. Walker, 4 G .  

§ 6. SufRciency of Evidence a n d  Nonsuit. 
Evidence of defendants' guilt of conspiracy to dynamite structures a t  

mills under strike held sufficient to overrule nonsuit. S. v. Walker, 465. 

CONSTITUTIONAL LAW 

g 4. Waiver and  Estoppel t o  Assert Constitutional Questions. 
In  criminal a s  well as  in  civil actions a person may, subject to certain 

exceptions, waive a constitutional right by express consent, by failure to 
assert such right in ap t  time, or by conduct inconsistent with the purpose 
to insist upon such right. Cotton Mills v. Local Union, 218. 

7. Delegations of Power by General Assembly. 
The General Assembly h~as the right to determine what portion of its 

sovereign power of eminent domain i t  will delegate to public o r  private 
corporations to be used for the public benefit. Morganton v. Hutton & Rour- 
bonnuis Co.. 531. 

g B4. W h a t  Constitutes Due Process of Law. 
A litigant has the right under the law of the land to confront and cross- 

examine witnesses. Cotton Mills v. Local Union, 218. 

g 25. Impairment  of Obligations of Contract. 
The statute rendering invalid a prior by-law of a corpomtion requiring 

a majority of the privately owned shares of stock to be represented in order 
to constitute a quorum does not result in the impairment of any contractual 
right, even in respect to a corporation in which the s tate  owns a majority 
of the stock. Webb v. Morehead, 394. 

g 2S. Necessity fo r  and  Sufficiency of Indictment. 
A defendant may not be tried initially in the Superior Court even for a 

misdemeanor without a n  indictment unless he waives the Anding and return 
of an indictment in accordance with the provisions of G.,S. 15-240, and where 
the record fails to show that  defendant's counsel, if any he  had, consented 
to the waiver of indictment, the judgment entered in the cause must be ar- 
rested. Constitution of North Carolina, Article 1, section 12. S. v. Smrcy, 320. 

Where defendant has been tried in an inferior court for a misdemeanor 
he may be tried in the Superior Court de novo on appeal upon the original 
warrant. Ibid. 

g 30. Due Process i n  Trial of Criminal Casea in Gleneral. 
The trial court has the responsibility for enforcing the right of the de- 

fendant to a trial before a n  impartial judge and a n  unprejudiced jury in 
nn atmosphere of judicial calm. S. v. Manning, 1. 

Every person charged with a crime is entitled to a fair  and impartial 
trial. 8. v. Walker, 46.5. 
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1 81. Right of Oonfmntatdon. 
I n  proceedings under an  order to show cause why respondents should 

not be held in contempt of court for the willful violattion of a restraining 
order, the admission of affidavits tending to establish specific acts done by 
each respondent in violation of the order will not be held for error when 
respondents do not challenge the admission of the aftidavtts or indicate any 
desire to cms-examine any aflant, and when no objection is  made until 
after judgment, since defendants will be held to have waived their rights of 
confrontation. Cotton M4Z8 v. Local Union, 218, 231, 234, 240, 248, 254, 335, 
413, 419. 

A defendant's righk of confrontation includes the right to a fair oppor- 
tunity to confront the accusers and witnesses with other testimony, which 
embraces the right to a n  opportunity to have his witnesses in court, to ex- 
amine them in his behalf, and to prepare and present his defeme, which 
right of confrontation must be afforded not only in form but in substance. 
Gmstitution of N. O., Art. I, sec. 11. 8. v. ffravee, 550. 

g 33. Right Not to Incriminate Self. 
When defendant voluntarily testides in his own behalf he is subject to 

cross-examination as any other witness. 8. v. Bheffield, 309. 

!j 87. Wdver of Constitutional Guarantees by Person Accused of Crime. 
In  criminal a s  well as in civil actions a person m y ,  subject to certain 

exceptions, waive a constitutional right by express consent, by failure to 
assert such right in apt time, or by conduct inconsistent with purpose to in- 
sist upon such right. C o t t a  Milts v. Local Union, 218, 231, 234, 240, 248, 
254, 336, 413, 419. 

The right of confrontation may thus be waived. Ibid.  

CONTEMPT OF COURT 

8. Oivil Contempt-Refusal to Obey Lawful Order of Court. 
Knowledge of a person of the substance and meaning of a restraining 

order is sufficient knowledge of the order as  the basis for a prosecution for 
contempt, and i t  is not required that such person have knowledge of the 
exact words used in the order. Cotton. Milb v. Local Union, 218, 231. 

Service of a restraining order on a defendant is sufficient to fix him with 
knowledge of its provisions as the basis for a prosecution for contempt. 
Cotton Mills v. Local Union, 218. 

g 6. Hearings on Orders to Show Cause, Eindings and Judgment. 
A person denying his asserted violation of a restraining order in con- 

tempt proceedings has the right under the provision8 of Art. I, Section 17 
of the Constitution of North Carolina, synonymous with due process of law 
under the Federal Constitution, to confront and cross-examine witnesses 
by whose testimony the asserted violation is to be established. Cotton Mills v. 
Local U d m ,  218, 231, 234, 240, 248, 254, 335, 412, 419. 

But such right of confrontation m y  be waived and respondents held to 
have waived their right to object to admission of affidarits of witnesses upon 
restraining of the order to show cause. Ibid. 

The testimony of respondents, together wlth the other evidence heard by 
the court, held sufficient to sustain the court's findings that each respondent 
had knowledge of the substance and meaning of a restraining order there- 
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tofore issued in the cause and, with such knowledge, willfully and inten- 
tionally violated its terms. Cotton Mills v. Local Union, 218, 234, 240, 249, 
254, 335, 412, 419. 

A flnding of the court in contempt proceedings that  respondents with 
knowledge of the import of a restraining order willfully participated in a 
violation of its terms is conclusive when supported by the evidence notwith- 
standing respondents' contentions that  they were mere involuntary witnesses 
When the restraining order was violated by othem Cotton Mills v .  Local 
Union, 231. 

As to certain of respondents it  is held that the evidence, including their 
own testimony a t  the hearing upon the order to show cause, was amply 
sufficient to  sustain the flnding that  they had actual knowledge of the con- 
tents of the restraining order they were charged with willfully violating. 
Cotton. Mills v. Local Union, 248. 

CONTRACTS 

8 12. Construction and Operation of Contracts i n  General. 
When a written contract is free from ambiguity, interpretation is for t h e  

court. Briggs v. Mills, Znc., 642. 
I n  interpreting a contract, the court will ascertain the intent from the 

language used, the situation of the parties, and the objective sought to be 
accomplished. Ibid. 

Ordinarily the words employed in a written contract will be given their 
ordinary significance. Ibid. 

8 21. Performance, Substantial Performance and  Breach. 
Each party to an esecutory contract impliedly promises not to do anything 

to prejudice the other in the performance of his part of the agreement, and 
where one party does an act which makes performance on the part of the 
obher party impossible, such other party may treat such renunciation a s  a 
breach and sue for his damages a t  once, provided the renunciation covers 
the entire contract. Tillis v. Cotton Hitls, 359. 

8 27. Actions o n  C o n t r a c t S u ~ c i e n c y  of Evidence and  Nonsuit. 
FDvidence tending to show the existence of a contract between the parties 

and that defendant performed a n  act rendering i t  impossible for plaintiff 
to perform his part of the agreement repels nonsuit, since such act consti- 
tutes a breach of the contract by defendant entitling plaintiff to nominal 
damages a t  least. Tillis v. Cotton Mills, 359. 

Where plaintiff brings action on a contract against two defendants but 
nonsuit is allowed a s  to one of them upon plaintiff's evidence tending to 
show that  the agreement was made with the o ~ e r  alone, nonsuit a s  to such 
other defendant on the ground of variance is properly denied, since the 
joinder of the unnecessary party in no way affects the proof of the cause 
of action against the other. Ibid. 

Where plaintiff's evidence makes out a prima facie case of breach of con- 
tract, motion to nonsuit is properly denied irrespective of the evidence of 
damage. since breach of contract entitles the injured party to nominal dam- 
ages a t  least. Robbins v .  Trading Post, 663. 

9 29. Measure of Damages fo r  Breach. 
In order to recover substantial damages for breach of a n  executorg contract, 
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plaintiff must offer evidence tending to show with reasonable certainty not 
only the amount of damages but also that  the items of damage claimed 
naturally resulted from the breach of the contract and were within the con- 
templation of the parties a t  the time the contract was executed. TGZh u. 
Cotton MiUs, 359. 

I n  a n  action to recover for loss of profits resulting from defendant's breach 
of a n  executory contract to ship goods in plaintiff's trucks, plaintiff may 
not give his estimate of the amount of profits h e  would have realized with- 
out introducing evidence a s  to items of cost and expenses in performing the 
contract, and bhe court may not s ta te  merely the general rule for  the ad- 
measurement of damages without charging with particularity a s  to what 
items should be considered in ascertaining the probable net profit plaintiff 
would have realized. Ibid.  

The measure of damages for  breach of a contract fo r  the construction 
of a house in  accordance with the plans and specifications is the cost of 
labor and material required to make the building conform to the contract, 
provided the defects can be remedied without substantial destruction to any 
Part of the building, but if a substantial par t  of what has  been done must 
be undone in order to remedy the deficiencies, the measure of damages is the 
difference in value between the house a s  constructed and its value had i t  
been constmcted in accordance with the agreement. Robbins v.  Trading Post, 
663. 

Q 1 Right  of Action for  Wrongful Interference with Contractual Rights 
by Third Person. 

A third party who, acting without justification and not in the legitimate 
exercise of his own rights, induces one contracting party not to enter into 
or renew a contract with the other contracting party, may be held liable 
by either of the contracting parties for  the n~alicious interference with his 
contmctual rights. Johnson v. Braye, 448. 

32. Actions fo r  Wrongful Interference with Contractual Rights of 
Third Person. 

Allegations to the effect that  by malicious and false representations re- 
flecting on plaintiff's character, defendant procured plaintiff's discharge by 
a school board, s ta te  a cause of action for  wrongful interference with plain- 
tiff's contractual rights, and the three year sbatute applies, and not the one 
r e a r  statute applicable to libel and slander. Johnson v. Qraye, 448. 

CONTROVERSY WITHOUT ACTION 

Q 1. Nature and  Scope of Remedy. 
Where the parties agree that  stipulated facts should constitute and be the 

evidence in  the case and waive trial by jury and agree that  the judge upon 
the facts should determine the rights and liabilities of the parties. the cause 
is not a controversy without action under G.S. 1-250 et seq., and bhe power 
of the court to and additional facts must be determined in accordance with 
the agreement of the panties submitting the controversy to the court. Credit 
Asso. v. Whedbee, 24. 

Q 2. Statement  of Facts, Hearings a n d  Judgment. 
I n  a controversy without action the court is  without authority to find ad- 

ditional facts or draw factual conclusions from the e~ iden t ia ry  facts. Credit 
A880. v. Whedbee, 24; New Bern v. White, 65. 
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CORPORATIONS 

Q 1. Incorporation a n d  Corporate Existence. 
Where the term of a corporation is limited in i ts  charter, such corporation 

ceases to exist a t  bhe expiration of such term in the absence of a due ex- 
tension of its charter. S t e a d m n  v. Pinetops, 509. 

8 4. Stockholders' Meetings. 
G.S. 55-27, (Ch. 2, Public Laws of 1901), prior to  the effective date of Ch. 

1371, S.L. 1955, prescribed a s  a matter of public policy that  in  no case should 
more than a majority of the shares of stock of a corporation be required 
to be represented a t  any meeting in order to constitute a quorum, and this 
law nendered invalid any by-law of a corporation i n  conflict therewith, even 
though such by-law was in effect prior t o  the passage of the act, since what 
could be originally prohibited can be subsequently prohibited. Webb v. More- 
head, 394. 

Q 52. Merger a n d  Cunsolidation. 
Upon the filing of a valid consolidation agreement by three educational 

corporations, the separate existence of each of the three consolidating corp- 
orations is terminated. A d a m  v. College, 617. 

COURTS 

g 9. Jurisdiction of Superior Court  After Orders or Judgments  of 
Another Superior Court  Judge. 

One Superior Court judge has no authority to  neview a final order of 
another. Cuthbertson v. Burton, 457. 

8 11. Establishment of Courts Inferior to Superior Court. 
The General Assembly has authority to provide for  the establishment of 

courts inferior to the superior court, Constitution of North Carolina, Article 
IV, Sections 2 and 14, but since the effective date of Article 11, Section 29 
of the Sbate Constitution, the General Assembly can do so only by general 
act. 8. P. Clayton, 261. 

CRIMINAL LAW 

g 1. Nature and Elements of Crime i n  General. 
A person map not be punished for a n  offense he may commit in  the future, 

and a charge of crime must be supported by the facts a s  they existed a t  the 
time the charge is formally laid. S. v. Hall, 211. 

g 7. Entrapment. 
The mere fact that  a n  agent of the law pretended to be acting in con- 

junction with sereral others in a criminal conspiracy does not absolve such 
others from criminal responsibility, since even though the agent of the law 
did not join in the conspiracy, the illegal agreement between any two others 
would constitute the offense. S. v. Walker, 465. 

g 9. Aiders a n d  Abettors. 
Persons aiding and abetting in commission of misdemeanor a r e  guilty 

a s  principals. S. v. Clayton, 261; 8. v. Parrish, 274; 5. v. Wallace, 379. 

g 18. Jurisdiction i n  General. 
I t  is a n  essential of criminal jurisdiction that the warrant or indictment 

sufficiently charge a n  offense. 8. v. Wallace, 378; S. v. Thornton, 658. 
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Q 15. Venue. 
A prosecution for conspiracy is properly brought in the county in which 

the conspiracy was to be consummated and where several of the conspirators 
had come to consumate it  and had been arrested. S. v. Walker, 465. 

§ 16. Jurisdiction-Degree of Crime. 
The Recorder's Court of Vance County and the Superior Court have con- 

current jurisdiction of prosecutions for the misdemeanors of assault with 
a deadly weapon and malicious injury to  personal property. G.S. 7-64. S. u. 
Clayton, 261 ;' S. v. Pawish, 274. 

Where two courts have concurrent jurisdiction of certain offenses the 
court first exercising jurisdiction of a particular prosecution obtains juris- 
diction to the exclusion of the  other. I b i d .  

Where the recorder's court of a county having concurrent jurisdiction with 
the Superior Court of misdemeanors issues its warrant charging defendant 
with certain misdemeanors, but a nolZe prosequi is entered in the recorder's 
court prior to plea, that  court loses jurisdiction and the State may proceed 
upon a n  indictment found in the Superior Cdurt subsequent to the date of 
the date of the entry of the nolle prosequi and defendant's motion in the  
Superior Court to remand to the recorder's court is properly denied. Ibid; 
S. v. Rose, 281 ; S. v. Yoseley, 285. 

g 18. Jurisdiction on Appeals to Superior Court. 
Where defendant has been tried in  a n  inferior court for a misdemeanor 

he may be tried in the Superior Court de novo on appeal upon the original 
warrant. S. v. Seamy, 320. 

Where defendant has not been tried and convicted in the recorder's court, 
he may not be tried upon the original warrant upon bhe transfer of the cause 
to the Superior Court, and the judgment of the Superior Court will be ar- 
rested and the appeal therefrom dismissed. 8. v. Johnson, 339. 

The references in the judge's charge to  the defendant's trial in and appeal 
from the Recorder's Court, held not to have impaired in  any way defend- 
ant's right to a trial de novo in the Superior Court uninfluenced by the trial 
in the Recorder's Court. S. v. Purifoy, 82. 

23. Plea of Guilty. 
Defendant's plea of guilts is equivalent to conviction of the offense charg- 

ed and no other proof of guilt is required, and af ter  judgment has been pro- 
nounced thereon, defendant, upon withdrawal of his original counsel from 
the case, may not contend to the contrary in the absence of a motion for 
leave to withdraw the plea. 8. v. Wilson, 174. 

24. Plea of Not Guilty. 
Defendant's plea of not guilty guts in issue every element of the offense 

charged. S. v. Glenn, 156. 

26. Plea of Former Jeopardy. 
A nolle prosequi entered before plea will not support a plea of former 

jeopardy. S. v. Clayton, 261; S. v. Parrish, 274. 

§ 31. Judicial Notice. 
I t  is a matter of common knowledge that pregnant women sometimes 
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miscarry, sometimes have stilkbirths, and that a child born alive sometimes 
dies very shortly after birth. 8. v. Hall, 211. 

$ 8% Bnrden of Proof a n d  Presumptions. 
Defendant's plea of not guilty disputes the credibility of the evidence, 

even when uncontradicted, and the presumption of innocence can be over- 
come only by the verdict of a jury. 8. v. Lackey, 686. 

§ 83. Facts  i n  Issue a n d  Relevant to t h e  Issues. 
Evidence which is relevant and competent will not be excluded simply 

because it may prejudice defendant or excite the sympathy of the jury. S. v.  
Green,, 40. 

$ 84. Evidence of Defendant's Guilt  of other  Offenses. 
I n  a prosecution for conspiracy to bomb a mill and transformers provid- 

ing power for the operation of the mill in order to stop operations a t  the 
mill during a strike, testimony of statements made by defendants in regard 
to their knowledge a s  to which transformer would have to be destroyed to 
interrupt power to the mill is competent to show their asserted skill and 
ability to accomplish the purpose of the conspiracy, and the fact that such 
testimony may tend to implicate the defendants in other offenses is not 
ground for its exclusion. 8. v. Walker, 485. 

89. Evidence in Rebuttal  of Facts  Brought Out  by Adverse Party. 
Where the motives and credibility of a State's witness have been attacked 

on cross-examination i t  is competent fo r  such witness upon redirect exam- 
ination to explain his motives for the  purpose of repelling the attack on his 
credibility. 8. v. Walker, 485. 

8 46. Fl igh t  as Implied Admission of G d t .  
Flight is competent evidence to be considered by the jury in connection 

with other circumstances in passing upon the question of defendant's guilt. 
8. v. Sheffield, 309. 

Where defendants as  witnesses in  their own behalf have testifled on cross- 
examination as to  the fact that  they had fled the State, i t  is proper for the 
court to  charge the jury on the contention of the State based upon such 
flight without having instructed defendants of their right to offer rebuttal 
evidence upon this specific aspect, i t  appearing that  the court, when the 
State rested its case, advised defendants that they could put  any witnesses 
they had on the stand, and there being no intimation by defendants that 
they had any witnesses to  testify upon the matter. Ibid. 

§ 67. Testimony of Telephone Conversations. 
Evidence that  a telephone conversation was made to the room of one per- 

son, that  the superior of such person answered the phone and identifled 
himself, together with the testimony of the person making the call that  he 
recognized the voice as  that  of the person who had identifled himself, is 
sufficient to take the question of the identity of the antiphonal speaker to 
the jury. 8. v. Walker, 465. 

g 67 W .  Tape Recordings. 
Incriminating conversations between defendants recorded by a tape r e  

corder placed in a room with the consent of the person renting and occupy- 
ing the room a r e  competent. B. v.  Walker, 465. 
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§ 76. Books, Records a n d  Private  Writings. 
Original or duplicate original deposit slips, prepared in the ordinary 

course of business, typewritten by defendant or by someone under her di- 
rection and found in the company's files of which she was the authorized 
custodian, a r e  competent in evidence. S. v. SIbumaker, 678. 

§ 76. Beet a n d  Secondary Evidence of Writings. 
Photostatic copies of deposit slips and checks made by a n  employee of a 

bank in the usual course of business and identified by such employee a r e  
competent a s  primary evidence without proof of the loss or destruction 
of the originals. S. v. Shurnaker, 678. 

79. Evidence Obtained by Unlawful Means. 
Evidence discovered in the course of a search under a duly issued search 

warrant is competent, G.S. 15-27, notwithstanding the contention that  the 
offlcers conducted the search in a n  unreasonable manner in entering the 
premises forcibly without first giving notice of their identity or authority 
to make the search, the common law rule except a s  modified by statute, 
being applicable. S. v. Smith,  328. 

§ 80. Evidence of Character of Defendant. 
Where a defendant testifies in  his own behalf it  is competent for the 

solicitor on the cross-examination to ask him if he had not theretofore been 
convicted and sentenced to imprisonment for another crime, and the affirma- 
tive answer of the defendant to such question is  competent a s  affecting his 
credibility a s  a witness, and in its charge the court may state what each 
defendant admitted as  a fact on such cross-examination. S. w. Sheffield, 309. 

§ 84. C M i b i l i t y  of Witnesses, Corroboration a n d  Impeachment. 
The state is entitled to prove only the general chamcter of its witness, 

and testimony of ofBcers that they had never seen prosecutrix iu estab- 
lishments where beer was sold is incompetent. S. v. Grundler, 177. 

Testimony of officers a s  to statements witnesses had made to them is 
competent even though such statements were not made in the presence of 
defendants, when the testimony of the officers tends to corroborate the 
testimony of the witnesses upon the trial, anti the admission of such testi- 
mony cannot be held for error when the court specifically restricts it  to the 
purpose of corroboration. Ibid.  

The affidavits of officers testifying for  the State a r e  competent for the 
purpose of corroborating the testimony of the officers, and the action of the 
court in admitting such affidavits for the restricted purpose of corroboration 
if the jury should find that  the affidavits did in fact corroborate the wit- 
nesses cannot be held for error. S. u. Rose, 281; S. v. Moseley, 285. 

Where the motives and credibility of a State's witness have been at-  
tacked on cross-examination it  is competent for  such witness upou redirect 
examination to explain his motives for the purpose of repelling the attack 
on his credibility. 8. v. Walker ,  465. 

5 87. Consolidation and  Severance of Counts fo r  Trial. 
The separate indictments of defendants for rape of the same prosecutrix 

on the same evening, defendants being in company with each other, held 
properly consolidated for trial, G.S. 15-152, the material evidence being 
equally pertinent to both indictments. 8. w. Qrundler, 177. 
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8 91. Withdrawal of Evidence. 
Ordinarily error in the admission of evidence is cured when the court 

withdraws such evidence and instructs the jury not to consider it, and i t  
is only in exceptional instances when because of the serious character and 
gravity of the incompetent evidence that  the diBculty of erasing i t  from 
the minds of the jurors is obvious, that  its admission cannot be cured by 
action of the court. S. 2). Green, 40. 

I n  this prosecution for driving while under the influence of intoxicating 
liquor any error in  the extent of the admission of evidence of injuries to 
a child injured in the accident in  which defendant's car was involved held 
cured by the  instruction of the  court that  the sole question was whether 
the defendant was operating his vehicle while under the influence of intoxi- 
cating beverages and that the jury should not consider the fact that  the 
accident caused injury to another person. Ibid.  

Where the court properly withdraws incompetent evidence from the con- 
sideration of the jury and instructs the jury not to consider it, error in i ts  
admission is cured in all but exceptional circumstances. S. u. Grundler, 177. 

8 94. Conduct a n d  Action of Court a n d  Expression of Opinion on  Evi- 
dence During Course of Trial. 

The trial court has the responsibility for  enforcing the right of the de- 
fendant to a trial before a n  impartial judge and an unprejudiced jury in  a n  
atmosphere of judicial calm. S. u. Y a w h g ,  1. 

Questions asked a witness by the court held merely of a clarifying nature 
and not to constitute a n  expression of opinion by the court on the weight 
or credibility of the testimony. G.S. 1-180. S. u. Dauie, 93; S. u. Grundler, 177. 

§ 97. Argument and  Conduct of Counsel and Solicitor. 
Where it appears that persons other than defendants were present a t  

the time referred to in the testimony of the State's witness and could have 
contradicted the State's witness if the facts related by him were untrue, 
the prosecution may argue to the jury that  no one had testified in contra- 
diction of the State's witness, and such argument will not be held improper 
a s  a comment upon defendant's failure to testify. 8. v. Walker, 465. 

Action of solicitor held not to amount to the taking of unfair advantage 
of defendants. Ibid. 

8 99. Consideration of Evidence o n  Motion t o  Nonsuit. 
Only the evidence favorable to the State need be considered on defendant's 

motion to nonsuit. S. u. Gay, 78. 
Matters of defense a re  not to be considered on motion to nonsuit. S. v. 

Moeeley, 285. 
On motion for judgment a s  of nonsuit the evidence is to  be taken in the 

light most favorable to the State. G.S. 15-173. S. u. Glen%, 156; S. u. Moeeley, 
288. 

Discrepancies in the State's evidence do not justify nonsuit. S. v.  Noseley, 
285. 

§ 101. SufHciency of Evidence to  Overrule Nonsuit. 
The function of motion to nonsuit is to test the sufficiency of the evidence 

to be submitted to the jury, and i t  is not the proper procedure to raise the 
objection that  defendant was arrested for a misdemeanor prior to the is- 
suance of warrant. S. v. Ween, 40. 
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On motion to nonsuit the court is required to determine only the sum- 
ciency of the evidence to be submitted to the jury, the weight of the evidence, 
the reconciliation of conflicts and the cred2bility of the witnesses being for  
the jury. 8. v.  Gay, 78. 

Where some of the State's evidence tends to  incriminate the defendant 
and some to exculpate him, the incriminating evidence requires the sub- 
mission of the question of guilt to the jury. 8. v. Ween, 40; 8. v. Gay, 78. 

Evidence which merely shows that  a criminal offense was committed 
and that  i t  was possible that  defendant committed the offense, but which 
raises a mere conjecture or speculation of the identity of defendant a s  the 
offender, is insufficient to be submitted to the jury. S. v. Glenn, 156. 

5 104. Directed Verdict and  Peremptory Instructions. 
I t  is only in rare  instances that  a verdict may be directed for the State 

in a criminal prosecution, and in the absence of a n  admission or presump- 
tion calling for a n  explanation on the part of a defendant it is error for  the  
court to direct a verdict of guilty even though guilty may be inferred from 
defendant's own testimony. 8. v. Lackey, 686. 

5 107. Instructions-Statement of Evidence and  Application of Law 
Thereto. 

The court is required to apply the law arising on the evidence in the par- 
ticular case and not upon a set of hypothetical facts. S. v. CampbeZZ, 317. 

§ 108. Expression of Opinion by Court on Evidence in the Charge. 

Defendants' contentions that  the judge failed to give equal stress to their 
contentions a s  compared with those of the State held to be without sub- 
stance, the charge of the court fully complying with the provisions of G.S. 
1-180. S. v. Gooding, 175; 8. v. Barham, 2W. 

An instruction to the effect that  the evidence conclusively established 
all  the elements of the offense charged but that  the jury must be satisfled 
beyond a reasonable doubt that  defendant was the culprit must be held for 
error, since the court may not intimate whether a material fact has been 
fully or sufficiently established. 8. v. Wallace, 378. 

A statement of the court that  the case had been ably argued by both 
sides and that the jury should take into consideration al l  the contentions 
advanced in the respective arguments and any other contentions which may 
reasonably arise from a consideration of al l  the evidence, cannot be preju- 
dicial a s  unduly emphasizing the contentions of the State. S. v. Shumaker, 
678. 

§ 109. Instructions o n  Lese Degrees of t h e  Crime. 
I t  is error for the court to fail  to charge the jury on the question of de- 

fendant's guilt of less degrees of the crime when there is evidence to s u p  
port the milder verdicts. S. v. Wenrich, 460. 

121. Arrest of Judgment. 
The arrest of judgments vacates the virdicts and judgments, but the State 

may thereafter proceed against defendanb upon sufficient warrants or in- 
dictments. S. v. Wallace, 378; 8. V .  ThOrnton, 658. 

Motion in arrest of judgment may be made a t  any time, even in the SU- 
preme Court on appeal. S. v. Thornton, 658. 
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Q 120. Judgment  a n d  Sentence in Capital Cases. 
In  a prosecution for murder in the first degree the solicitor may not, in 

the selection of the j u v ,  state to prospective jurors that the sole purpose 
of the trial is to obtain the death penalty. 8. v. Manning, 1. 

Q 1S5. Suspended Sentences and  Judgments. 
Notwithstanding Ch. 1017, Session Laws 1959, the court may not sus- 

pend sentence over express objection of defendant. 8. v. Green, 141. 

Q 136. Revocation of Suspension of Judgment  o r  Sentence. 
When a n  order putting into effect a suspended sentence is based upon a 

conviction of defendant which is reversed on appeal to the Supreme Court 
for  insulEciency of the evidence of guilt, the order putting into effect the 
suspended sentence must be reversed on defendant's appeal from such order. 
8. v. Glenn, 180. 

Q 188. Costs a n d  Fines. 
Where judgment upon conviction of a defendant imposes a prison sen- 

tence and also directs that  defendant pay a line in a stipulated sum and 
the costs, but the judgment does not direct that  defendant be imprisoned 
until the fine and c o s b  a r e  paid or until defendant is discharged according 
to law, such judgment is not in compliance with G.S. 646, and G.S. 648 is 
not applicable. Therefore, af ter  defendant has served the sentence and been 
discharged, the Superior Court has no authority a t  a later term to order 
that  the defendant be imprisoned until the fines and costs should be paid. 
8. v. Bryant, 423. 

9 139. Nature and  Grounds of Appellate Jurisdiction. 
Where defendants base their right to reinstatement of their appeals solely 

on the ground that order theretofore entered vacating their appeal entries 
should be set aside for surprise and excusable neglect under G.S. 1-220, their 
appeals from the denial of their motion will be determined in accordance 
with the theory advanced in the court below. S. v.  Grunther, 178. 

,Ordinarily constitutional questions which a r e  not raised and passed upon 
in the trial court will not be considered on appeal. Ibid. 

The Supreme Court will take notice ea: mero motu of want of jurisdiction 
in the court entering the judgment appealed from. 8. v. Johnson, 339. 

I t  is a n  essential of criminal jurisdiction that the warrant or indictment 
sufficiently charge an offense, and the Supreme Court will take notice ea: 
mero m t u  of the insufficiency of the warrant or indictment, even in the 
absence of a motion in arrest of judgment. 8. v. Walkwe, 378. 

140. Motions in the Supreme Court. 
Defendant may file in Supreme Court on appeal a written motion in arrest 

of judgment for insufficiency of the indictment. 8. 2;. Thornton, 658. 

g 143. Right  of Defendant t o  Appeal. 
A person convicted of any criminal offense has the right to appeal. G.S. 

15-180. S. v. Grunther, 177. 
A defendant has the right to the dismissal of his appeal only upon appli- 

cation addressed to the sound discretion of the court having jurisdiction 
and further, in capital cases and in all other serious felonies, i t  must a 5 m a -  
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tively appear that  defendant advisedly assented to and directed that  his 
appeal be withdrawn or dismissed. Ib id .  

Findings, supported by evidence, that  order allowing defendants to with- 
draw appeal was not entered through mistake, surprise or excusable neglect 
held binding. Ibid.  

§ 146. Jurisdiction of Lower Court After Appeal. 
An appeal becomes effective eo instanti the appeal entries a r e  noted and 

thereafter the Superior Court is functus officio to make orders affecting the 
merits of the case, however, jurisdiction of all matters pertaining to the 
settlement of the case on appeal remains in  the trial court and i t  has juris- 
diction, even a t  a later term af ter  notice and a proper showing, to adjudge 
that the appeal had been abandoned and to proceed in the cause a s  if no 
appeal had been taken. S. v. Wundler, 177. 

The Superior Court having jurisdiction of a motion of a defendant to  set 
aside a n  order vacating the appeal also has jurisdiction to reinstate the 
appeal in the exercise of its sound discretion for good cause shown. Ib id .  

§ 147. Case o n  Appeal. 
Where defendant's statement of case on appeal is accepted by counsel for  

the State  and no objections or exceptions or countercase a r e  filed, defend- 
ant's statement of case on appeal becomes :md constitutes the case on ap- 
peal ,to the Supreme Court. 8. v. Clayton, 261. 

149. Certiorari. 
Certiorari is  a discretionary writ, and petitioner must show merit or that 

error was probably committed in the lower court, since the writ will issue 
only for good and sufflcient cause. S. v. WultdZer, 177. 

Certiorari is granted in this case for the purpose of considering peti- 
tioners' contentions of deprivation of constitutional rights in  the trial. Ib id .  

154. Necessity for,  Form a n d  Requbites  of Exceptions a n d  Assign- 
ments  of E r r o r  in General. 

I n  a criminal case a s  well a s  in a civil case a n  appeal is a n  exception to 
the judgment and in a criminal case presents the question whether the ver- 
dict is suecient  to  support the judgment. S. v. Barham, 207. 

An appeal itself constitutes a n  exception to the judgment and raises the 
question of whether error of law appears upon the face of the record. S. v. 
Wallace, 378. 

156. Exceptions and  Assignments of E r r o r  to Charge. 
An assignment of error to the charge for  failure of the Court "to declare 

and explain the law arising on the evidence in the case" and the failure of 
the Court "to apply the law to the evidence" is a broadside assignment and 
is ineffectual. S. v. Newton, 151. 

Minor errors and discrepancies in statinp the contentions of the parties 
must be brought to the attention of the trial court a t  the time in order for  
exceptions based thereon to be considered. S. v. CfrundZer, 177. 

Objection to the charge for failure of the court to elaborate on the facts 
or to its failure to properly state the contentions must be brought to the 
court's attention in ap t  time. S. v. Shumaker, 678. 
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Q 169. The Brief. 
Assignments of error in support of which no reason or argument is given 

or authority cited in  the brief a re  deemed abandoned. 8. v. Newton, 151; 8. 
v. Clayton, 261; 8. v. Parrish, 274; 8. v. Rose, 281; S. v.  Wallace, 378. 

The filing of brief by appellant after the expiration of the time allowed 
results in a n  abandonment of the assignments of error except those appear- 
ing on the face of the record which a r e  cogni~able ex mero motu. 8, v.  Lynn, 
703. 

Q 160. Presumptions a n d  Burden of Showing Error. 
The burden is upon defendant to show prejudicial error. S. v. Purifoy, 82. 

fj 161. Harmless and  Prejudicial E r r o r  in Charge. 
Dxceptions to the charge cannot be sustained when the charge considered 

contextually is without prejudicial error. 8. v. Qrundler, 177. 

Q 162. Harmless a n d  Prejudicial E r r o r  i n  Admission or Exclusion of 
Evidence. 

Where competent evidence has been excluded there can be no prejudicial 
error arising from the fact that it was heard by the jury before the court 
instructed them not to consider it, or that  after the jury had returned into 
the courtroom the transcript of such evidence was again read them upon 
the request of the solicitor. S. v. Watker, 465. 

Q 163. Harmless a n d  Prejudicial E r r o r  i n  Remarks of Court, Argument 
of Solicitor, and  Incidents During Trial. 

The prejudicial effect of a statement of the solicitor, in selecting the jury, 
that the sole purpose of the trial is to obtain the death penalty against de- 
fendant, cannot be cured by a statement of the court that  all  prospective 
jurors should disabuse their minds in regard to the solicitor's remark, and 
certainly such error is not cured when the court thereafter overrules the 
objection to later statements to prospective jurors that  the State is seek- 
ing t h r  death penalty without recommendation of life imprisonment. S. v.  
Jfannhf j .  1. 

Q 164. Hamnless a n d  Prejudicial Error-Error Relating to One Count 
Only. 

Where the sentences on each of three indictments a r e  concurrent and 
identical as  to each defendant, error would have to relate to all  three in- 
dictments in order to be prejudicial. 8. v. Walker, 465. 

g 168. Review of Judgments  on  Motions to Nonmit.  
Where defendant introduces evidence he waives his motion to nonsuit 

made a t  the close of the State's evidence, and his motion to nonsuit a t  the 
close of all the evidence challenges the sufficiency of the entire evidence 
to be submitted ,to the jury. 8. v. Gay, 78. 

Where no error appears on the face of the record and the judgment is 
supported by the verdict a n  appeal upon the sole exception to the denial of 
defendant's motion to nonsuit will be dismissed when the evidence pro- 
duced a t  the trial is not contained in the record. 8. v. Womack, 342. 

8 169. Determination a n d  Disposition of Cause. 
Where sentences for misdemeanors are  made to run consecutively and the 
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judgment upon which the first sentence is based is arrested, the cause must 
be remanded for  proper sentence for  the other offenses. 8. v .  Searcy, 320. 

Q 173. Post Conviction Hearing Act. 
The Post Conviction Hearing Act may not be used a s  a substitute for ap- 

peal but its purpose is to provide procedure under which a petitioner may 
initiate a n  inquiry a s  to whether there was a substantial denial of his con- 
stitutional rights in  the original criminal action in which he was convicted 
and whether a different result would likely ensue had he not been denied 
such rights, the burden of showing the affirmative of both these propositions 
being upon petitioner. S. v .  W a v e s ,  550. 

The findings of fact of the trial court in a post conviction hearing a re  
binding upon petitioner if they a r e  supported by evidence. Ibid. 

Upon review by certiorari of the judgment entered upon proceedings under 
the Post Conviction Hearing Act, the Supreme Court is not limited to the 
facts found by the trial judge but  may consider as  well undisputed facts 
disclosed by the evidence. Ibid. 

Evidence in Post Conviction Hearing held to show deprivation ot consti- 
tutional rights, and conviction should have been set aside. Ibid. 

DAMAGES 

§ 3. Compensatory Damages for In jury  to Persons. 
The fact  that  plaintiB suffers a cerebral hemorrhage after the accident 

does not warrant recovery therefor in  the absence of evidence that  the 
hemorrhage was proximately produced by the injury. Lee w. Stevens, 429. 

Where ordinary negligence produces some actual physical impact or gen- 
uine physical injury, damages may be recovered for  mental or emotional 
disturbance naturally and proximately resulting therefrom. U'illiamson w. 
Bennett, 498. 

Damages for neurasthenia which is not the natural and direct result of 
the negligent act  may not be recovered. Ibid. 

12. Competency a n d  Relevancy of Evidence on  Issue of Compensatory 
Damages. 

Expert may testify as  to certain or probable results of injury. Fisher v .  
Rogers, 610. 

I n  a n  action to recover damages for breach of .a contract for the con- 
struction of a dwelling in accordance with specifications that  i t  should be 
exactly like another dwelling, with minor differences, and should be con- 
structed with the same kind of materials used in such other dwelling, a 
witness who had never seen the house referred to  in the specifications is not 
competent to  testify as  to the difference in value of the house a s  constructed 
and its value had i t  been constructed in accordance with the specifications. 
Robbina w. Trading Pout, 663. 

§ 14. SufZlciency of Evidence of Damages. 
Proof of negligence and subsequent injury is insufficient alone to charge 

the defendant with liability for such injury, but plaintiff has the burden 
of introducing evidence sufficient to  warrant the inference of fact that  the 
injury was the proximate result of the negligence, and evidence which leaves 
the matter in mere speculation or conjecture is insufficient. Lee v .  Xtevena, 429. 

Evidence tending to show that plaintiff was a married woman who a t  
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the time of the injury had a child five years old, that  a s  a result of the 
collision she received a chest injury, breaking aome ribs and necessitating 
a night in a hospital and three weeks in  bed, that  she suff'ered constant 
pain for  three weeks, and on occasion thereafter, af ter  working with her 
hands, she suffered pain, ie held sufllcient evidence of age, loss of time, 
and loss of earning power to support the submission of the  issue of dam- 
ages for her injuries, past, present, and prospective. Johnson v. Lewie, 797. 

fj 16. Instructions on Measure of Damagee. 
Where the evidence discloses that  a two and one-half year old child re- 

ceived injuries which depressed the bones of his nose a s  a unit, and also 
sustained a linear skull fracture, that  the child had begun to talk prior 
to the injury and did not again talk until about eight months thereafter, 
and Chat the injury to the nose would result in  the nose being smaller upon 
the child's maturity than it would otherwise have been, which would tend 
to reduce the breathing capacity, together with other expert testimony to 
the effect that  persons who developed epileptic seizures from trauma to the 
head developed them within a year, although a small percentage of others 
will develop them later, (8 held sufficient to  warrant  the jury in  finding 
that  the child was permanently injured and that  the injuries were of such 
nature that  they might not manifest themselves until later in  the child's 
life, and instructions to this effect a re  not prejudicial. Fieher v. Rogers, 610. 

I n  a n  action to recover for  negligent injury, a n  instruction on the issue 
of damages to the effect that  plaintiff would be entitled to recover one 
compensation in a lump sum for  injuries past, present, and prospective, etc., 
will not be held for  error on the ground that  the charge failed to  limit the 
recovery of future damages to  their present cash value, since the charge 
is based on the cash settlement rule and i t  appearing that  the verdict was 
not excessive and that  there was no request for further in~truct ions to the 
jury. Johnson Y. Lewis, 797. 

But  charge tha t  fails to limit future recovery to  present worth is error. 
I bid. 

DECLARATORY JUDGMENT ACT 

fj 1. Nature and Grounds of Proceeding. 
The Superior Court has jurisdiction of a proceeding under the Declara- 

tory Judgment Act to construe a duly probated will but the validity of the 
probated instruments a s  constituting a will may not be collaterally raised 
therein, and the Superior Court is without jurisdiction to permit a party 
to amend his pleadings in the action under the  Declaratory Judgment Act 
for the purpose of bringing in issue the validity of the probate of one of 
the instruments. Walter8 u. Childre?t'a H m e ,  369. 

DEDICATION 

1. Acts Constituting Dedication. 
While the registration of map showing a subdivision of land within a 

municipality into streets and lots constitutes a dedication of such streets 
to  the municipalitg a s  f a r  a s  the  general public is concerned, regardless 
of whether the etreets a r e  actually opened or not, the municipality has 
the right to  accept o r  reject such offer of dedication, and when such streets 



916 ANALYTICAL INDEX. [251 

a r e  not opened or used by the public fo r  fifteen years thereafter, such offer 
of dedication is revocable under G.S.  136-86. l3teadman v. Pinetops, 509. 

8 2. Acceptance of Dedication. 
Where a municipality opens, maintains and improves a street dedicated to 

the public by the registration of a map showing such street, there is a n  
acceptance of the street by the municipality. Steadman v. Pinetops, 509. 

After a municipality has accepted the dedication of a street by opening 
such street for public use, such dedication is not affected by subsequent 
non-user, and title to such street cannot be thereafter obtained against 
the municipality by adverse possession. Ibid. 

5 3. Revocation of Dedication. 
Where a muiiicipality has accepted the dedication of a street to the public 

by opening and maintaining the street, the right to revoke the dedication 
is gone except with the consent of the municipality and those owning lots 
purchased with reference to the map who thus have vested rights in  the 
dedication. Steadman v. Pinetops, 509. 

Where a corporation, which had dedicated streets to  the public by ,the 
registration of a map showing such streets, ceases to exist, the right to 
revoke such dedication is vested in the owner of the land abutting the 
streets, and such right is not affected by the fact that  a receivership of the 
corporation is still extant. G.S. 136-96. Ibid. 

Where only a portion of a street is described in the instrument with- 
drawing such street from a previous dedication to the public, such revoca- 
tion of the dedication cannot affect the street outside the portion thus de- 
scr+bed. Ibid. 

Where streets have been dedicated to the public by registration of a map 
showing such streets, that portion of the streets necessary to afford con- 
venient ingress and egress to lots sold with reference to such map a re  not 
subject to  revocation of the dedication except by agreement. Ibid. 

Revocation of dedication is effective a s  to streets not accepted for use in  
fifteen years and which a r e  not necessary for access to lots purchased by 
others. Ibid. 

DIVORCE AND ALIMONY 

§ 21. Enforcing Payment of Alimony. 
Lien of attachment held superior to  orders for alimony a s  to surplus from 

foreclosure of land held by entirety. Porter v. Bank, 573. 

§ 24. Custody of Children of Marriage. 
In  this proceeding for modification of a n  order for the custody of the 

minor child of the parties the court found upon supporting evidence that  
a t  the time the decree was rendered awarding custody of the child to its 
mother, the child was in the actual, if not the nominal, custody of a married 
couple, tha t  the misconduct of the wife, asserted a s  a change of condition, 
did not affect the interest of the child upon the mother's visits to the child 
in the home of such couple, and that  the best interest of the child demanded 
that  she remain in the home of such couple. Held the findings support the 
order denying modification of the decree. Fearington v. Fearington, 694. 
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EASEMENTS 

g 3. Easements by Implication and Necessity. 
Where the owner of a tract of land conveys a portion thereof, the grantee 

takes the portion conveyed with the benefits or burdens of all those ap- 
parent and visible easements which thus constitute easements appurtenant. 
P o t t w  v. Potter, 760. 

While unity of title in the entire tract and a severance of such title is 
prerequisite t o  t h e  creation of a n  easement by implication, ownership of 
the entire tract by tenants in common is sufficient unity of title to  support 
a n  implied grant  of easement upon the subsequent division of the land b e  
tween them. Ibid. 

While the location of a cartway m,ust be definite to support a n  easement by 
implication, and a substantial deviation may be deemed a n  abandonment of 
such easement, the question of whether there has been such deviation a s  
to work a n  abandonment is for  the determination of the jury. Ibid. 

An easement by implication must be appurtenant to  a specific parcel of 
land. IbW. 

Evidence that  two tenants in common divided the land between them, 
that  a t  the time of the division there existed a cartway from the highway 
across the lands of one to  the  lands of the other, tha t  such cartway was 
reasonably necessary for  access to  the lands of such other, that  plaintiffs 
acquired by mesne conveyances the title to the dominant tenement, but 
with further evidence that  each plaintiff owned separate parcels of the 
dominant tenement conveyed to them by separate deeds, is insufficient to 
establish plaintiffs' right to  a n  eaeement appurtenant in  the absence of 
evidence that  such cartway was necessary for  access to both tracts, or, 
if to only one, which one, since the evidence must show the specific parcel 
of land to which the easement is appurtenant. Ibid. 

ELECTIONS 

§, 8. Procedure to Contest Election. 
Findings that  the summons and complaint in a n  action to t ry title to public 

omce were not served on the defendant within ninety days after his induction 
into the office supports judgment dismissing the action. Long v. Bmithennan, 
682. 

EMBEZZLEMENT 

§ 1. Nature a n d  Elements of t h e  OBense in General. 
The offense of embezzlement is entirely statutory. B. v. Thornton, 658. 

9 4. Indictment. 
An indictment for embezzlement must aver the name of the owner or 

owners of the property embezzled or, if the owner is a corporation, the name 
of the corporation should be given, and the fact that  i t  is a corporation 
stated unless the name itself imports a corporation. 8. v. Thornton, 658. 

An indictment for  embezzlement of the property of "The Chuck Wagon" 
is fatally defective in the absence of allegation that the owner of the property 
was a corporation, since such name does not import a corporation. Ibid. 

EMINENT DOMAIN 

8 1. Nature a n d  Extent  of Power. 
The power to take private property for a public purpose by eminent do- 
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main is limited only by the requirement tha t  fa i r  compensation be paid. m n -  
stitution of N. C. Article I, sec. 17, and in the exercise of its power the 
sovereign determines the nature and extent of the property required, whether 
an easement or a fee, whether for a limited period of time or in perpetuity. 
Morganton 2'. Hutton & Bourbonnaie Co., 531. 

The  General Assembly has the right to  determine what portion of its 
sovereign power of eminent domain i t  will delegate to public or private 
corporations to be used for the public benefit. Zbid. 

5 4. Delegation of Power. 
The power of a municipal corporation to condemn land for its water 

shed in order to protect from contamination its water supply is not limited 
to a n  easement, but it  has been given power to  condemn the fee for  that  
purpose, G.S. 130-162, G.S. 160-205, and the reference in G.S. 40-19 to a n  
easement relates to procedure and is not a limitation upon the power of 
the municipality. Morganton 2;. Hutton d Bourbmnais Co., 5.31. 

§ 12. Nature and Extent af Right Acquired. 
Where a municipality in its petition in  condemnation seeks to acquire 

"lands" embraced in its water shed to protect its water from contamination, 
and the answer alleges that  the "property" was of great value and requests 
"all elements of damage" to be considered, and i t  is apparent from the com- 
missioner's report and the proceedings after exception and  appeal from the 
report that  the value of the timber and mineral interest was included in 
ascertaining the amount of compensation, and the judgment provides that  
it  should operate a s  a conveyance of the "lands", the condemnation is of the 
fee and not a mere easement. Morganton v. Hutton & Bourbonmais Co., 531. 

Everything connected with the proceedings which will throw light on the 
intent of the condemnor is relevant in  determining whether the condemnor 
obtained the fee or a mere easement, and while averments in a subsequent 
action by the condemnor and the condemnee against a stranger, which aver- 
ments describe the estate of the condemnor a s  a n  easement, may be con- 
sidered upon the question of intent, such circumstance is not conclueive, 
and where the entire condemnation proceedings disclose that  the intent was 
to condemn the fee and that  the value of the entire land, including timber 
and minerals was included in the compensation paid, the condemnor will be 
held to have acquired the fee. Ibid. 

The intent of the condemnor, and whether the compensation paid is ascer- 
tained on the basis of the value of the entire land or merely a n  easement 
therein, is  determinative of whether the condemnor acquired the fee or a 
mere easement, and when such intent is manifest and the language is broad 
enough to include the  fee simple title to the lands the condemnor acquires 
the fee even though the exact technical words descrtbing the fee simple 
are  not used. Ibid.  

EQUITY 

§ 1. Nature of Equity a n d  Maxims. 
Equity regards the substance and not the form, and is not bound by the 

names parties give their transactions. I n  r e  Will of Pendergraas, 737. 

g 2. Lachea. 
Laches may not be taken advantage of by demurrer. Harrell  v. Powell, 636. 
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ESTATES 

Q 9. Jo in t  Estates and  Survivorship in Personalty. 
While survivorship by operation of law in joint tenancies in personalty 

has been abolished, G.S. 41-2, joint tenancies with right of survivorship 
may be created by contract. Wileon v. Wooten, 667. 

ESTOPPEL 

Q 1. By Deed. 
Whether a quit claim deed constitutes a n  estoppel depends upon its lan- 

guage. HarrelZ v. Powell, 636. 

Q 4. Equitable Estoppel. 
Conduct of a party cannot constitute the basis for an estoppel in pais 

when such conduct does not cause the other party to change his position or 
in any manner prejudice his rights. Morganton. v. Hzctton & Bourbonnais Go., 
531. 

Q 5. Part ies  Estoppel-Married Women. 
While a deed or contract to convey executed by a feme covert without the 

joinder of her husband cannot estop her during coverture, the sole remedy 
against her during coverture being a n  action for damages, after the death 
of the husband the legal restrictions a re  removed and she is subject to be 
estopped to the same extent a s  any other person. Harrell c. Powell, 636. 

The rule that  a married woman may be estopped by her selmmte deed 
or  contraot t . ~  convey realty aAter the death of the husband applies to a con- 
veyance of lands held by them by the entireties, and she will be estopped 
by a warranty deed to lands held by the entireties notwithstanding that  the 
husband a t  the  time of the conveyance was mentally incompetent. Ibid. 

Q 6. Necessity for  Pleading of Estoppel. 
Bar  of estoppel cannot be raised by demurrer unless pleading discloses 

full ground of estoppel. HarrelZ v. Powell, 636. 

EVIDENCE 

§ 1. Judicial Notice. 
The courts will not take judicial notice of munlicipal ordinances. Statho- 

poulos v. Nhook, 33. 

Q 11. Transactions and Oommunications with Decedent o r  Lunatic. 
I n  a n  action by the person substituted a s  beneficiary i n  a policy of life 

insurance to recover the policy and proceeds a s  against the original benefic- 
iary after the death of the insured, the original beneficiary is precluded by 
G.S. 8-51 from testifying to the effect that  she had the policy in her possession 
and was holding same a s  security for a loan t o  insured and for  premiums 
paid by her on rthe policy, since such testimony tends to establish a n  oral 
assignment of $tihe policy to her a s  security, she being a party to the action 
and having a direct pecuniary interest in the outcome. Hawison v.  Winetead, 
113. 

Where a note is executed to two payees jointly and one of them there- 
adter acquires the interest of the  other and  sues rthe makers of the note, 
after the death of the other payee, testimony of the maker as  to a con- 
temporaneous agreement with the deceased payee, acting for himself and 
a s  agent of the other, that  the note should not become a binding obligation 
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until the happening of a stated contingency, is competent a s  to plaintiff 
payee's original share of the note, even though it is incompetent a s  to the 
share acquired by him a s  assignee of t h e  deceased payee. Bailey v .  Weat- 
mureland, 843. 

§ 155. Relevancy and  Competency of Evidence in General; Res Inter 
Alios Acta. 

Evidenre having sole purpose of inciting prejudice or sympathy is incom- 
petent. Tillis v .  Cotten MUls, 359. 

I n  a n  action by a passenger against the driver of the other car involved 
in $the collision, the admission of evidence in regard to the intoxication of 
the driver of the car in which plaintiff was riding and that  he had pleaded 
guilty to a vialation of trafflc laws and had paid the damage to the car of 
defendant driver is prejudicial error. Driver v .  Edwards, 650. 

16. SMhr Facts a n d  TFansactions. 
When i t  is material t o  the issue whether the aisle of a store was wet or 

dry a t  the time of the accident, testimony of a witness as  t o  the condition of 
the floor some fifteen to twenty minutes after the accident is competent in  the 
absence of a showing of change of condition during the interval. Powell v .  
Deifells, Inc., 596. 

g W. Competency of Pleadings in Evidence. 
Plaintiff is entitled to introduce in evidence parts of the answer contain- 

ing allegations of distinct and separate facts pertinent to the issues, on the 
ground of judicial admissions a s  well a s  admissions against interest. Chavis 
v. Ins. Co., 849. 

25. Accounts, Ledgers and  Private  Writings. 
Origins1 o r  duplicate original deposit sliw, prepared i n  ,the ordinary course 

of business, typewritten by defendant o r  by someone under her direction 
and found i n  the company's files of which she was the authorized custodian, 
a re  competent in  evidence. S. v .  Shumaker, 678. 

§ U). Best a n d  Secondary Evidence Relating to Writings--Photostatic 
Copies. 

Photostatic copies of deposit slips and checks made by an employee of a 
bank in the usual course of business and identified by such employee a re  
competent a s  primary evidence without proof of the loss or destruction of 
the originals. S. v .  Shuntaker, 678. 

§ 27. Pasol or Extrinsic Evidence Affecting Writings. 
The rule that  parol evidence is incompetent to vary, add to, or contradict 

a written instrument, applies only to legally effective instruments and does 
not preclude parol evidence that  a written instrument was inoperative or 
unenforceable. Bailey v .  Westmursland, 843; Chavis v. Ins. Co., 849. 

g 29. Admissions a n d  Declarations Against Interest  by Parties to t h e  
Action o r  those in Privity. 

Evidence that  upon learning of the fatal  injury of a workman the person 
whom plaintiff claimed was  under duty to have given a n  order which would 
have obviated the danger causing the injury, was taken to a hospital, is in- 
competent a s  a n  implied admission of negligence in  the absence of any evi- 
dence a s  to the reason for the hospitalization. Jones v. A i m a f t  Co., 832. 
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Q 31. Admissions or Declarations of Agents. 
An admission by a n  agent in regard to  a past occurrence not forming w r t  

of the re8 gestae is incompetent against the principal. Jones v.  ~ i r c r a f t  -GO., 
832. 

Q 825. Opinion Evidence in General. 
I n  a n  action by a contract carrier to recover for  the breach by the shipper 

of a n  executory contract for the carri,age of goods, i t  is error to permit the 
plaintifP to testify a s  to what net profit he would have realized from the 
contract in the absence of evidence a s  to the cost and expenses involved in 
the hauling of goods, including wages, repair costs, fuel, taxes, insurance, 
etc., since i n  the absence of evidence of the predicate facts plaintiff's testi- 
mony a s  to the amount of profits of which he was deprived amounts to no 
more than a mere guess or opinion. Tillis v. Cotton M4&, 380. 

A witness is not competent to testify to  a fact beyond his personal knowl- 
edge or to base a n  opinion upon facts of which he has no knowledge. Rob- 
bins v. Trading Post, 863. 

Q 36. Opinion Evidence-Shorthand Statement of Fact. 
Testimony of a witness to the effect that  the condition of the floor of a 

store was wet i s  competent when i t  is obvious that  the response was in- 
stantaneous and a shorthand statement of fact. Powell v. Deifells, Inc., 596. 

Q 44. Medical Expert  Testimony. 
A surgeon who has treated and operated upon a two and one-half year 

old child to rectify a n  injury to the child's nose, which depressed all  the 
bones of the nose a s  a unit, is competent to testify that  such injury would 
result in  the nose being smaller in  adulthood than i t  naturally would have 
been, since such testimony relates to a n  ultimate and certain effect of the 
injuries and not merely a probable or possible effect. Pisher v. Rogers, 610. 

The general rule is that  a physician testifying a s  a n  expert a s  to the con- 
sequences of a personal injury should be confined to certain or probable 
consequences, and should not be permitted to testify a s  to possible conse- 
quences. Ib id .  

It is competent for a physician, qualified a s  a n  expert witness, to testify 
to the effect that  most persons who develop epileptic seizures a s  a result of 
trauma to the head do so within a year of the time of injury although a 
small percent of others will develop such seizures in later years. IbZd. 

Q 56. Evidence Competent to Impeach or Discredit Witness. 
Where a witness for plaintiff has testified to  the effect that  defendant 

drove his automobile into the rear of the automobile driven by plaintifP, 
causing it to turn over, testimony of a previous statement made by the ,wit- 
ness to the effect that  the accident resulted from the bad driving of plain- 
tiff and that  it would have been worse if the witness had not grabbed the 
wheel, is held competent in contradicting the witness on the subject matter 
about which he had been examined and not objwtionabIe a s  being in con- 
tradiction of the witness on a collateral matter. Greer v. Whittington, 630. 

Q 58. Cross-Examination. 
Where the court has permitted the cross-examination for the purpose of 

showing the bias of the witness, i t  is error for the court to permit counsel 
to continue the cross-examination in regard to extraneous and irrelevant 
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matters solely for  the purpose of inciting prejudice against defendant or 
sympathy for plaintiff. Tillis v. Cotton Mills, 359. 

Remarks of the court during cross-examination of a witness to the effect 
that the cross-examination was not pertinent and that the court would say 
to the jury that  the matter was immaterial, held not prejudicial in the ab- 
sence of a showing that  the tenor of the cross-examination was  competent, 
material or relevant for any purpose, since the court, ex mero ntotu, has 
authority to control the cross-examination and to exclude or strike evidence 
which is wholly incompetent or inadmissible. Qreer v. Whittingtcm, 630. 

EXECUTION 

§ 7. Claims of ThM Persons. 
The owner of property may bring a n  independent action to prevent the 

sale of his property under execution issuing on a judgment to which he is 
not a party and for which he  is not responsible. Brinson v .  Kirby, 73. 

I n  the wife's suit to restrain sale of crops grown on lands purportedly 
held by the entireties to satisfy a judgment against the husband alone, i t  is 
error for the court to exclude evidence tending to show that  she owned the 
lands a s  her separate estate and that  she conveyed the lands to a third per- 
son who reconveyed to herself and her husband solely for  the purpose of 
creating a n  estate by the entireties, and that the deeds to  effectuate this 
agreement were void for failure to comply with G.S. 62-12. I b i d .  

EXECUTORS AND ADMINISTRATORS 

Q 3. Ancillary Administrators. 
A foreign executor or administrator has no authority to act  for the estate 

in North Carolina, but all  actions and proceedings must be brought against 
and can be defended only by a n  ancillary administrator appointed here. 
Brauff v. Comr. of Revenue, 452. 

a .  Right of Action f o r  Personal Services Rendered Decedent. 
An action to recover for services rendered decedent in reliance on a 

par01 contract to convey is not based on breach of the contract to convey 
but upon breach of a n  implied promise to pay the reasonable value of the 
services, and the court should be careful not, to leave the impression with 
the jury that  they may award damages for breach of the unenforceable con- 
tract. Gales v. *Smith, 692. 

Q a d .  Amount of Recovery for  Personal Services Rendered Decedent. 
I n  assessing damages in a n  actiou in quantum meruit for services rendered 

decedent under a n  implied contract to pay for them, the benefits received 
by plaintiffs and their children from the deceased, including the use of 
the home and farm while performing the services, should be deducted from 
the value of the services rendered. Gales v. Smith, 692. 

Q 31. Family Settlements. 
Consent judgment in action to set aside deed to son held to constitute 

in effect family settlement precluding parties from asserting rights under 
will. I n  re Will of Pendergrass, 737. 

The mutual promises of the parties to a family settlement made for the 
snke of family harmony, the settlement of controversies and the avoidance 
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of further litigation, constitutes su%lcient consideration to support the 
agreement. Ibid. 

FOOD 

g a. Liability of Retailer to Consumer. 
A retail merchant who sells food in a sealed package to a customer im- 

pliedly warrants that  the food is flt for human consumption. Adam8 u. Tea 
Co., 565. 

m e n  though there is no direct evidence of the composition of the cereal 
purchased by plaintiff, which he alleged breached the seller's implied war- 
ranty of fltness for human consumption, plaintiff's introduction in evidence 
of the container designating the product as  corn flakes is sumcient to show 
that  the  product was manufactured from corn. Ibid. 

In a n  action for breach of implied warranty by the retailer that  the corn 
flakes sold in  a sealed container were fit for human consumption, nonsuit 
is properly entered upon plaintiff's evidence disclosing that  he w w  in- 
jured while eating the cereal by breaking a tooth when he bit down on a 
part of a grain of corn which had crystalized into a state a s  hard a s  quartz, 
since such particle is not a foreign substance but  is a natural par t  of the 
original food not removed in processing and its presence might have been 
anticipated by the consumer, there being no evidence that  the corn flakes 
themselves were decayed or spoiled or unwholesome. Ibid. 

FRAUD 

8 1. Nature a n d  Elements  of F r a u d  in General. 
The essential elements of actionable fraud a re  a definite and specific repre- 

sentation which is materially false, which is made with knowledge of its 
falsity or in culpable ignorance of its truth and with fraudulent intent, which 
representation is reasonably relied on by the other party to his deception 
and damage. New Bern v. White ,  65. 

g a. Constructive o r  Legal Fraud. 
The mere relationship of parent and child does not raise the presumtion 

of undue influence. Walter8 v. Briclgercr. 289. 

g 11. S f l c i e n c y  of Evidence a n d  Nonsuit. 
In this controversy without action, the facts agreed are held insufficient 

predicate for the adjudication of fraud, the facts being insumcient to  show 
some of the essential elements of fraud, particularly that  of fraudulent 
intent. N e w  Bern u. White ,  65, 

FRAUDS, STATUTE O F  

g 6. Contracts to Answer fo r  Debt o r  Default of Another. 
Where a n  incorporator and owner of almost a l l  of the capital stock of a 

corporation, in hiring a new manager after the company was in serious 
financial difficulties and the original capital lost, promises that  he would 
personally pay to the manager any sums the manager advanced in the 
company's behalf, the promise is a n  original promise not coming within the 
purview of the statute of frauds, G. S. 22.1, since the promisor has a per- 
sonal, immediate and pecuniary interest in the matter a s  distinguished 
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from a n  indirect beneflt which would accrue to  him by virtue of his position 
a s  stockholder, officer or director of the corporation. Warren v. White, 729. 

Where there i s  no conflict in the evidence as  to the situation of the parties 
and that defendant promised to pay plaintitP for any sums advanced by 
plaintiff in behalf of defendant's corporation, the  main controversy being 
whether such promise was conditional or unconditional, the court may sub- 
mit the case to  the jury upon instructions to answer the issue of whether 
defendant promised to pay plaintiff any sums so advanced in t h e  negative 
if the jury were not satisfied from the greater weight of the evidence that  
the promise was unconditional and that  defendant made the promise, and 
the refusal to submit a n  issue tendered a s  to whether the promiee was a n  
original promise will not be held for  error. Ibid. 

8 %a, Gontracts Affecting Realty. 
While a grantor may not enforce a parol agreement on the part of the 

grantee to recovery, nor a n  agreement by the grantee to sell the property 
and divide the proceeds of sale, af ter  the sale by the grantee has  been 
consummated the agreement to divide the property is no longer precluded 
by the statute of frauds, and the grantor may maintain a n  action for  a n  
accounting of the profits. Bchmidt v. Bryant, 838. 

GAMES AND EXHIBITIONS 

§ 2. Liability of F'mprietor t o  Patrons. 
A person purchasing a n  admission ticket and entering on a race tract 

conducted for profit i8 a n  invitee. Williams v. Strickland, 767. 
As a general rule the owner or operator of a n  automobile race track is 

charged with the duty of exercising care commensurate with the known or 
reasonably foreseeable dangers to prevent injury to patrons. Ibid. 

Complaint held to state cause of action for negligence in failing to  pro- 
vide reasonably safe place for patrons of auto race. Ibid. 

GAS 

§ 1. Degree of Care Required in General. 
Complaint held sufficient t o  state cause of action against manufacturer 

for defect in water heater resulting in explosion injuring plaintiff. Shepard 
v. Manufacturing Co., 746. Complaint held sufficient to state cause of action 
against the construction company for negligeuce in installing gas water 
heater. Shepard v. Manufacturing Co., 751. 

8 2. Servicing and  Delivery of Gas. 
Complaint held sufficient to  state cause of action for negligence of gas 

company in continuing to furnish gas after knowledge of dangerous con- 
ditions. shepard v. Manufacturing Co., 746. 

HOMICIDE 

§ 20. Sufficiency of Evidence a n d  Nonsuit. 
Evidence in this case held sufficient to be submitted to the jury on the 

question of defendant's guilt of second degree murder and manslaughter, de- 
fendant's contention that the State's evidence made out a complete defense 
being untenable. S. v. Gay, 78. 
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Q 27. Instructions o n  Defenses. 
A charge on the question of self-defense which includes therein a state- 

ment of the law applicable when a defendant wrongfully assaults his ad- 
versary or provokes the difficulty or commits a breach of the peace and en- 
gages in the affray willingly, is prejudicial when there is no evidence in 
the case upon which to predicate such statement of the law, since the court 
is required to apply the law arising on the evidence in the particular case 
and not upon a set of hypothetical facts. S. v. Campbell ,  317. 

Q 28. Submission of Question of Guilt of Less Degrees of t h e  Crime. 
Where any view of the evidence would justify a verdict of guilty of 

manslaughter it  is incumbent upon the court to submit to the jury the 
question of defendant's guilt of this lesser degree of the crime. 8. v. Man- 
wing, 1. 

§ 30. Verdict and  Sentence. 
Since it  lies within the unbridled discretion of the jury to recommend life 

imprisonment upon conviction of defendant of first degree murder, i t  is 
error for the solicitor in  the action of the jury to s tate  that  the sole pur- 
pose of the trial is to obtain the death penalty. S. v. Manning, l. 

HUSBAND AND WIFE 

Q 3. One Spouse a s  Agent for  t h e  Other. 
A husband is not the agent of his wife merely because of the marital re- 

lationship and neither a husband nor wife is ordinarily responsible for the 
torts of the other. G.S. 52-15. However, the negligence of the husband in 
operating a vehicle may be imputed to the wife when she is the owner 
thereof and a passenger therein, since such imputed negligence is not based 
strictly on the law of agency. Sltoe v. Hood,  719. 

Q 4. Wife's Separate Estate, Contracts and  Conveyances. 
A married woman has the right to deal with her separate property to the 

same extent as  if she were unmarried subject to the exceptions that  she 
must comp1.r with the provisions of G.S. 52-12 in contracting with her hus- 
band nffecting the corpus or income of her estate and that  she may not con- 
vey her real estate except with the written consent of her husband. Harrell  
v. Powell ,  636. 

A married woman executing deed to lands held by entireties may be 
estopped thereby after death of husband. Ib id .  

Q 5. Contracts and  Conveyances Between Husband and  Wife. 
Where the parties agree that  the wife should convey her separate lands 

to a third person who should reconvey to the husband and wife for the 
purpose of creating a n  estate by the entireties, the deeds executed to effec- 
tuate the agreement a re  void when they contained no finding that  the con- 
veyance was not unreasonable or injurious to the wife as  required by G.S. 
52-12, since the statutory requisites for a conveyance by the wife to the 
husband may not be circumvented either directly or indirect&. Brineon v. 
K i r b y ,  73. 

§ 8. Liability of Third Person for  Injury t o  Wife. 
Under G.S. 52-10 the wife may sue alone to recover any pecuniary loss 
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for personal injury sustained by her, including loss of earning power even 
though she was not gainfully employed a t  the time of the injury or was 
engaged merely in  the performance of household duties, since a married 
woman has the potential capacity of working and earning money, and is 
entitled to  recover for impairment of thie capacity. J o h n s w  v. L e d $ ,  797. 

g 15. Nature a n d  Incidents of Estates by Entireties. 
During coverture the husband has the right to the full control of the 

property held by the entireties and to the income therefrom, to  the exclu- 
sion of the wife. Porter v. B m k ,  573. 

INDICTMENT AND WARRANT 

5 1. Preliminary Proceedings. 
While a preliminary hearing i s  not a n  essential prerequisite to a finding 

of an indictment and while the failure to observe the provisions of G.S. 
15-46 and G.S. 15-47 in  regard to preliminary hearings, allowance of bail, 
informing the person arrested of the exact charge against him and per- 
mitting him to communicate with counsel and friends, may not under all  
circumstances result in  a denial of constitutional rights, the failure to fol- 
low the provisions of the statutes must be given great weight in a hearing 
under the Post Conviction Hearing Act. 8. v. Graves, 550. 

5 4. Evidence a n d  Proceedings before t h e  Grand July. 
Defendants a r e  not entitled to  examine members of the grand jury to 

support their contention that  the finding of a true bill was based solely on 
incompetent evidence or that  one of the two bills was not based on any 
evidence given i n  connection therewith. S. v, Walker, 465. 

§ 7. Nature, Sufllciency and  Requisites of Indictment and  Warran t  in 
General. 

Where the warrant upon which defendant w,as tried is regular on its face 
and charges each and every essential element of the alleged offense, the 
fact that  the warrant was issued af ter  defendant's arrest for the misde- 
meanor does not entitle defendant to his discharge, subject to the sole ex- 
ception when the offense charged arises out; of the wrongful arrest. S. v. 
Ween, 40. 

g 9. Charge of Crime. 
The words "in violation of city ordinance, chapter ......, section ......," added 

to a warrant  after the offense against the General Statutes of this State a r e  
surplusage and should be stricken. 8. v. Wallace, 378. 

Warrant  held sufficient to charge reckless driving, but insuEcient to 
charge failing to heed police siren. Ibid.  

A bill of particulars cannot supply any matter which the indictment must 
contain in  order to charge a criminal offense. S. v. Thornton, 658. 

g 14. Motions to Quash. 
If the warrant  is regular and valid on its face objection thereto must be 

raised by motion to quash made prior to  plea, and where defendant makes 
EI general appearance and enters plea without objecting to the warrant he 
waives any objection to the regularity of the warrant. S. v. Green, 40. 

Motion to quash after the introduction of the evidence is  not made in 
apt  time. 8. v. Walker, 465. 



N. C.] AXALYTICAL INDEX. 

INFANTS 

4. Right  of In fan t  t o  Recover f o r  Torts. 
Where a judgment for personal injuries in an action prosecuted by the 

father a s  next friend for his minor son is paid only in part, i t  is error for 
the court to order the clerk to pay the father out of the recovery the entire 
amount expended by the father for necessary medical treatment of the minor 
when the minor is not represented by a disinterested guardian ad  litem, since 
the interests of the father and the minor in the fund a r e  antagonistic. 
WhZte v. Osborne, 56. 

INSANE PERSONS 

§ 8. Effect of Adjudication. 
Notwithstanding that  an adjudication of incompetency raises only a re- 

buttable presumption of mental incapacity and does not ordinarily consti- 
tute res judicata of the matter, such adjudication in proper instances, may 
operate as  an estoppel. I n  r e  Will of Pendergass, 737. 

0 dct ions Against Insane Persons and  Validity of Judgments  Against 
Them. 

A judgment obtained against a person who is non compos mentis a t  the 
time of the trial, but who has not been previously so adjudged, is not void 
but voidable. Moore v. Stone Co., 69. 

INSURANCE 

§ 2. Insurance Agents and  Brokers. 
Insurance companies may authorize agents to carry out cancellation pro- 

visions of a policy so long a s  the acts of the agents are  not in conflict with 
the terms of the policy contract. Engelberg v. Ins. Co., 166. 

§ 3. Construction and  Operation of Policies i n  General. 
Unless payment of premium is waived i t  is a condition precedent to iu- 

surance coverage. Engelberg v. Ins. Co., 166. 

14. Life Insurance--Waiver of Prompt  Payment  of Premiums. 
Provision in a certificate under a group policy for waiver of premiums 

due after receipt by the insurer a t  i ts home office of written notice of dis- 
ability cannot entitle the beneficiary to recover upon the death of insured, 
even though insured may have become disabled prior to the termination of 
his membership in the association holding the group policy, when notice of 
such disability is not communicated to the insurer until after insured's 
death some fiie months after the termination of his membership. Love v. 
Ins. Co., 85. 

§ 21. Cancellation of Certificates Under Group Policy. 
A certificate under a group policy terminates upon the termination of 

insured's membership in  the association holding the group policy, and in- 
sured's liability is terminated when insured does not avail himself of the 
conversion privilege provided in the policy, there being no contention that 
the termination of the insured's membership was wrongful or fraudulent. 
Love , I . .  Sssurance Co., 85. 

8 24a. Persons Entitled to Payment-Beneficiaries a n d  Assignees. 
In  an action by the person substituted as  beneficiary in a policy of life 
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insurance to  recover the policy and proceeds a s  against the original benefi- 
ciary after the death of the insured the original beneficiary is precluded by 
G.S. 8-51 from testifying to the effect that  she had the policy in her pos- 
session and was holding same a s  security for  a loan t o  insured and for  prem- 
iums paid by her on the policy, since such testimony tends to establish a n  
oral assignment of the policy to  her a s  security, she being a party to the 
action and having a direct pecuniary interest in  the outcome. Harrison v. 
I ~ s .  CO., 1\13. 

I n  the absence of the establishment of an enforceable contract between 
claimant and  insured assigning the policy a s  security, the payment of prem- 
iums by claimant is alone insufflcient to  create a lien on the policy or its pro- 
ceeds. Ib id .  

Where a policy of insurance provides that  insured has a right to change 
the beneficiary without the consent of the beneficiary, beneficiary has no 
interest in the contract during the life of the insured, but a mere expec- 
tancy. Ib id .  

fj W. Actions o n  Life Policies. 
Where insurer admits plaintiff beneficiary's allegations of the execution 

and delivery of the policy, the payment of the premium, and the death of 
insured within the period of coverage, plaintiff establishes a prima fac ie  case 
precluding nonsuit, the burden being upon insurer to show legal excuse for 
refusing payment according to the terms of the policy. Chavis v. Ins .  Co., S49. 

Plaintiff is entitled to introduce parol evidence in  contradiction of written 
application for  insurance upon plaintiff's contention supported by evidence 
that  she was not responsible for  the statements in the application, the parol 
evidence rule presupposing t h e  existence of a binding and valid instrument. 
Ib id .  

Where claimant's evidence is that  she answered truthfully all questions 
asked by agent, and there is conflict in evidence a s  to whether false answers 
were attributable to plaintiff or to  insurance agent, issue of fraud is for 
jury. Ib id .  

g 47. Automobiles Personal In jury  Policies. 
A three-wheeled motor scooter known a s  a "mailster" is a n  automobile 

within the meaning of a policy insuring insured and his family against in- 
juries resulting from being struck by a n  automobile. LeCroy  v. Ins.  Co., 19. 

§ 61. Whether  Policy is i n  Force a t  Time of Accident. 
Where a n  insurance agent mails notice of' cancellation of the policy for 

nonpayment of premiums after default in payment by insured, in accordance 
with the terms of the policy, which notice is received by insured, the policy 
contract is terminated ten days after notice, and this result is not affected 
by the fact tha t  the agent himself may have paid the premium to the in- 
surance company. In  this case insurer had refunded to the agent the un- 
earned portion of the premium and the agent had recovered judgment against 
the insured for the earned portion thereof prior to the occurrence of the 
accident in suit. Engelberg v. Ins.  Co., 166. 

9 72. Fire I n s u r a n c e L o s s  Payable Clause. 
A standard mortgage clause in a policy of fire insurance operates as  a 

distinct and independent contract between the insurer and the mortgagee, 
effecting a separate insurance of the mortgage interest. s h o r e s  v. Ins.  Co., 790. 
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The mortgagee named in a standard mortgage clause of a f i e  insurance 
policy is not under duty to give insurer notice of foreclosure of the property, 
nor is he under duty to give notice of the change of ownership incident to 
foreclosure until the moment of delivery of the deed to the purchaser a t  the 
sale. If the property is purchased a t  the foreclosure sale by the mortgagee 
or the cestuC que trust named in the lw payable clause there is no change 
of ownership within the purview of the loss payable clause. Ibid. 

Provision in a loss payable clause that the mortgagee should give insurer 
notice of a change of ownership which has come to his knowledge is not a 
condition precedent but merely requires the mortgagee to give notice of a 
change in ownership afPecting the risk within a reasonable time. I b a .  

Where wife purchases property a t  foreclosure for beneflt of herself and 
husband, the husband named in the moragage clause may recover on fire 
insurance policy. Ibicl. 

Q 95. Construction of Property Damage Insurance. 
The word "explosion" as used in a property damage policy must be given 

its ordinary meaning, which imports a violent expansion, incident to internal 
pressure, resulting in bursting or disruption. Peterson v.  Ins. Co., 61. 

Q 96. Actions on Property Damage Policies. 
Proof of damage from concussion, without any evidence tending to ex- 

plain the cause of the concussion, is insufficient to establish loss from ex- 
plosion within the meaning of that term as used in a policy of property 
damage insurance which excludes liability for damage from concussion un- 
less caused by an explosion, the words "concussion" and "explosion" not 
being synonymous. Peterson v. Ins. Co., 61. 

INTOXICATING LIQUOR 

Q 5. Poeses~ion and Possession for Sale. 
I t  is unlawful in this State for any person to possess any intoxicating 

liquor for the purpose of sale, G.S. 18-2, and possession within the meaning 
of the statute may be either actual or constructive. 8. v. Glenn, 156. 

Q 13c. SnfEciency of Evidence of Illegal Posseasion. 
Evidence tending to show merely that non-taxpaid liquor was found buried 

in the ground on lands adjacent to defendant's residence near a hog pen which 
defendant was permitted by the owner of the lands to maintain thereon, 
with further evidence that there were houses around the locus and that the 
locus was crisscrossed by many paths, is held insufficient to be submitted 
to the jury on the question of defendant's constructive possession of the liquor. 
8. v.  Glann, 156. 

JUDGMENTS 

g 5. Interlocutory and Final Judgments. 
A judgment is on the merits when i t  is based on legal rights as distinguish- 

ed from mere matters of practice, procedure, jurisdiction or form. Hayes v. 
Ricard, 485. 

1 8. Nature and Essentials of Judgments by Consent and R e t r d t .  
A judgment by consent is the agreement of the parties entered upon the 

record with the sanction of the court, and the power of the court to sign 
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JUDGMENTS Continued. 

such judgment depends upon the unqualified consent of the parties thereto 
a t  that  time. Owens v. V o n c a n m ,  351. 

Q 19. Attack of J u d g r n e n t t i V o i d  Judgments. 
Where a judgment is regular upon its face the procedure to attack i t  on 

the ground that  i t  is in fact void is by motion in the cause. B r o m  v. Owens, 
348. 

!M. Attack of Judgments-Erroneous Judgments. 
The sole remedy against a n  erroneous judgment entered in a cause in  which 

the court has  jurisdiction of the parties in the subject matter is by appeal, 
and a party may not thereafter attack such judgment for  errors therein 
or in the prweedings culminating in the entry thereof. Hill  v. Development 
Co., 52. 

Q 22. Attack of Judgments--Suspense a n d  Excusable Neglect. 
I f  a consent judgment is set aside a s  to  one of the defendants a s  being 

void a s  to her for  want of authority of the attorney representing the other 
defendants to represent movant and file answer and consent to the judg- 
ment in her behalf, whether the court should permit such party to file ans- 
wer after the expiration of the time prescribed is addressed to the dis- 
cretion of the court, and i t  may properly consider whether such party's 
failure to file answer may be properly attributed to excusable neglect and 
whether she has a meritorious defense. Owens v. Voncannon, 351. 

Q aS. Attack of Judgments---Consent Judgments. 
The procedure to attack a consent judgment on the ground that  a party 

thereto did not in fact consent to the judgment a s  entered is by motion in 
the cause. Brown v. Owens, 348. 

Where the agreement of the parties to a consent judgment is signed by 
the attorneys of record i t  is presumed valid and is not void upon i ts  face, 
and the burden is upon the party attacking its validity to prove want of 
consent and that  the attorney signing i t  for her had no authority to con- 
sent thereto in her behalf. Owens v. Voncannon, 351. 

A party is bound by a consent judgment assented to by her duly authorized 
attorney, but if such party did not assent to the judgment and did not 
authorize the attorney either directly o r  through her agent to  assent to 
the judgment in  her behalf, the consent judgment is void a s  to  her and she 
is entitled to  have i t  set aside without showing a meritorious defense. Ibid. 

A consent judgment is a contract of the parties entered upon the records 
with the approval and sanction of a court of competent jurisdiction, and 
a consent judgment is binding and may not be set aside without the con- 
sent of all the parties thereto except for  f raud or mistake in a n  independent 
action. I n  r e  Will of Padergmas ,  737. 

Q 28. Conclusiveness of Judgment  a n d  B a r  in General. 
The plea of res judicata must be founded upon a n  adjudication on the 

merits. Pack v. McCoy, 590. 
The plea of estoppel by judgment presents whether the former adjudication 

was on the merits and whether there is a n  identity of the parties, subject 
matter and the merits in the two actions within the purview of the doc- 
trine of re8 judicata. Lumber Co. v. Hunt, 624. 
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g 29. Parties Concluded. 
A judgment operates a s  a bar  to a subsequent action only a s  to the parties 

to the prior action and those in privity. Haye8.v. Ricard, 485. 
A grandchild born after judgment of nonsuit in a prior action is represent- 

ed by a n  older grandchild who was a party and represented the class in the 
prior action, and is in privity with him. Zbid. 

Purchasers with notice from a party in  the prior action a re  in privity 
with such party in a subsequent action involving the title to  land. Zbid. 

A corporation is not barred from maintaining a n  action for damages to 
its vehicle by reason of a prior judgment in a n  action by its president against 
the same defendant to recover for personal injuries arising out of the same 
accident, even though the president of the corporation is its controlling 
shareholder, and chairman of its board of directors, and has control of its 
action, since there is no identity or privity of parties within the purview of 
the doctrine of re8 judicata. Lumber Co. v.  Hunt, f324. 

The fact that  the president and controlling stockholder of a corporation 
exercises complete control of a n  action by the corporation to recover for 
damages to  its vehicle resulting from a collision is not sufficient predicate 
for  the  plea of re8 j u d b t a  on the ground of a prior judgment in a n  action 
in which the president sued the same defendant individually to recover for 
his personal injuries in the same accident, there being other stockholders of 
the corporation and the corporation being a distinct entity from that  of its 
shareholders. Zbid. 

An adjudication on the merits in plaintiff's action against a n  employee 
or  agent individually is res jfrdicata on the issue of negligence and bars a 
subsequent action by the plaintiff against the employer or principal sought 
to be held liable solely upon the doctrine of respondeat superior. Taylor v. 
Hatchery, 689. 

g SO. Mattere Concluded i n  General. 
A judgment on the merits is  conclusive not only a s  to matters actually 

litigated and determined but also a s  to all  matters properly within the 
scope of the pleadings which could and should have been brought forward, 
since a party will not be allowed to split up his claim or  divide the grounds 
of recovery. Hayes v. Ricard, 485. 

Judgment for plaintiffs in an action by condemnor and condemnee against 
a third person for trespass does not involve title of the condemnor and 
condemnee a s  between themselves, and therefore such title not being in 
issue the judgment does not estop condemnor from thereafter asserting 
the ownership of the fee a s  against the condemnee, notwithstanding aver- 
ments in the action in trespass that  the condemnor owned a mere easement. 
Morganton v. Hutton & Bourbonnais Co., 531. 

A suit by the president of the corporation to recover for personal injuries 
received in a collision and a suit by the corporation owning the vehicle 
which was being driven by its president to recover for damages to its ve- 
hicle in  the same collision, do not involve the same subject matter within 
the purview of the doctrine of re8 judicata. Lumber Co. r .  Hunt, 624. 

g 88. Bar of Judgments  of Nonsuit. 
A judgment a s  of nonsuit is a bar to a subsequent action only when i t  is  

made to appear that the former adjudication was on the merits and i t  is 
found by the trial court that the second action is between the same parties 
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and those in privity with them, is based upon substantially identical allega- 
tions and substantially identical evidence, and that  the merits of the second 
action a r e  identical with those of the first. Haves v.  Ricard, 4%. 

Judgment of nonsuit on merits held to  bar subsequent action upon sub- 
stantially identical evidence. Ibid. 

g 34. Consent Judgments  as Bar to Subsequent Action. 
A consent judgment, a s  well as  a judgment upon a verdict of a jury, is a 

bar to  a subsequent action between the parties or their privies a s  to all 
questions and facts in  issue therein. Park v. M d o y ,  590. 

A minor instituted action by her next friend against the drivers of the 
two vehicles involved in a collision, alleging that plaintiff was injured by 
the joint and concurrent negligence of defendants, and defendants respec- 
tively lUed answers denying liability. Consent judgment was entered that  
plaintiff recover of the defendants a stipulated sum. Held: The issues of 
the joint and concurrent negligence was raised by the pleadings and the 
consent judgment constitutes a n  adjudication thereof so that  in a subsequent 
action by one of the drivers against the other the consent judgment may be 
properly pleaded a s  a bar. Ibid. 

g 38. Plea  of Bar, H e a r h g  a n d  Determination. 
Ordinarily it is within the discretion of the trial court to determine 

whgther in  the  circumstances of a particular case a plea i n  bar  is to be dis- 
posed of prior to  trial on the merits. Hayes v. Ricard, 485. 

Where the record discloses that  a t  the pretrial hearing motion for  con- 
tinuance was denied, and that  motion that  defendants' plea in bar be heard 
prior to  t r ia l  on the merits was granted and the  hearing thereon set for  a 
term of court, and that  the plea in bar  was heard in  open court a t  such 
term, the record discloses that  the plea in bar  was determined a t  a regular 
term of court and not in  a pretrial conference. Ibid. 

A plea in  b a r  cannot ordinarily be  determined from the pleadings alone. 
Ibid. 
The Bndings of fact  of the court in  regard to  the identity of the action 

will not be reviewed on appeal, if the flndings a r e  supported by the evidence. 
Ibid. 

Where, upon the plea of the bar  of a prior action of nonsuit on the merits. 
the proof admits of only one conclusion, the plea in bar is properly heard 
and determined by the court without a jury. Ibid. 

Generally, the plea of re8 judicata cannot be  determined from the plead- 
ings alone, but when the facts constituting the basis of the plea in bar ap- 
pear on the face of the pleadings, the sul3ciency of such plea may be tested 
by demurrer or motion to strike. Lumber Co. v. Hunt, 624. 

g 41. Lands to Which Lien Attaches. 
A judgment in  favor of one spouse against the other cannot constitute 

a lien on property held by them a s  tenants by the entireties. Porter v. Bank. 
573. 

Decree directing that  if land held by entireties should be sold under 
foreclosure, the husband's share in the surplus should be secured for the 
payment of alimony, does not give wife righ,t superior to attacking creditor 
of hnsband. Ibid. 
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JURY 

9 3. Selection, Examination a n d  Personal DisqualiAcations. 
I t  is error fo r  the solicitor in  the  selection of the jury to state to pros- 

pective jurors that  the sole purpose of the trial is to obtain the death penal- 
ty. 8. u. Manning, 1. 

LARCENY 

Q 1. Elements  of the Offense. 
The wrongful asportation of the goods of another must be done with the 

felonious intent to appropriate the goods to the taker's own use in order 
to  constitute larceny, and a n  instruction which omits the element of a d m o  
f w a n d i  must be held prejudicial. B. u. Jacob8, 705. 

LIBEL AND SLANDER 

Q 1. Nature a n d  Essentials of Cause of Actions in General. 
Allegations to the effect that  defendant by false and malicious charges re- 

flecting on plaintiff's character procured plaintw's discharge by a school 
board, s ta te  a cause of action for wrongful interference with plaintiff's con- 
tractual rights and not on action for  slander. Johnson v.  maye ,  448. 

LIMITATIONS O F  ACTIONS 

8 16. Pleading Limitation. 
Neither a statute of limi,tations nor laches may be taken advantage of by 

demurrer. Harrell  v. Pomelt, 636. 

MASTER AND SERVANT 

Q 7. Dual  Employments. 
Where a contractor rents a crane together with the crane operator to per- 

form part of the work, the crane operator, for the period so employed is 
ordinarily a n  employee of the contraotor. Jones v. Aircraft CO., 832. 

Q 10. Duration of Employment a n d  Wrongful Discharge. 
Facts alleged in the complaint held insuficient t o  show breach of con- 

tract of employment by employer. Brigg8 v. MiZb, Inc., 842. 

g 1s. Interferences with Contract of Employment by Third Person. 
Allegations to  the effect that  defendant by false and malicious charges 

reflecting on plaintiff's character procured plaintiff's discharge by a school 
board, s ta te  a cause of action for wrongful interference with plaintiff's con- 

. tractual rights and not an action for slander. Johnson v. ffraye, 448. 

g 14. Strcte a n d  Federal Regulations. 
Judgment sustaining demurrer to the complaint in a n  action to recover 

damages on account of plaintiff's being denied employment because of mem- 
bership in a labor union, reversed on authority of Willard v. Huffman, 250 
N.C. 3W. Keller v. Mills, 92. 

Q 1 Liability of Contractor fo r  Injur ies  t o  Employee of Independent 
Contractor. 

The liability of the principal contractor in control of the premises for  the 
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electrocution of a n  employee of a contractor in construction of a building 
on the premises is based upon the duty not to render the place where the 
employee was working unsafe by continuing to transmit current over the 
wires after request that the current be turned off during the  progress of 
the work, and a n  instruction predicating the liability of the  principal con- 
traotor upon the duty of a power company in the distribution of eleotrici'ty 
is  held for prejudicial error. Jones v. Aircraft Co., 832. 

But  the evidence in this case is held sufficient to  be submitted to the jury 
on the issue of the negligence of the principal contractor and not to  show 
contributory negligence a s  a matter of law on the part  of the injured em- 
ployee. Ibid. 

Q SO%. Release from Liability Under Federal  Employers* Liability Act. 
Payment of wages to employee during time he did not work because of in- 

jury is sufficient consideration to support release under Federal Employers' 
Liability Act. M a p r d  v. R. R., 783. 

Evidence held insufficient to show that release from liability was obtained 
by fraud. Ibid. 

Q 88. Unauthorized Acts of Employee a n d  Personal Missions. 

 where a n  employee is employed solely for  tr particular job, such as  operat- 
ing a chain saw, and is positively forbidden to perform another job con- 
nected with the work, such a s  operating a tractor, a n  injury received while 
performing the forbidden task does not arise out of a hazard of the employ- 
ment and is not compensable. Taylor v. Dixon, 304. 

Q 80. Injur ies  Received While o n  t h e  Way t o  o r  From Work. 
Ordinarily, a n  injury suffered by a n  employee while going to or returning 

from the place where he is employed, does not arise out of and in the course 
of his employment. Humphrey v. Laundry, 47. 

Evidence held sufficient to support flnding that  injury t o  the  employee 
while on hie way to work did not arise in the course of his employment. Ibid. 

Q 83. Compensation Act-Hernia a n d  Back Injuries. 
Injury resulting in a hernia is compensable only if i t  is deflnitely proven 

that the hernia was the result of a n  injury arising out of and in the course 
of employment, that  i t  occurred suddenly, that  it  was  accompanied by pain, 
that the hernia immediately following a n  accident, and that  the hernia did 
not exist prior to  the accident. G.S. 97-2(r). Faires c .  McDevitt, 194. 

Where a n  injury resulting in hernia is suffered by employee while perform- 
ing his usual duties in the regular and customary manner, such injury is  
not caused by accident, but if the employee's routine is interrupted in such 
manner a s  to introduce unusual conditions likely to  result in  unexpected 
consequences, and hernia results therefrom, the injury causing the hernia 
is the result of a n  accident within the meaning of the Compensation Act. Ibid. 

Decision denying compensation for injury to claimant's back while doing 
repetitive work of the same type he had been doing theretofore affirmed on 
the authority of Ifensley v. Cooperative, 246 N.C. 274. Tlctrte~ u. H o s i w y  Mills, 
323. 

9 86. Occupational Diseases. 

An employee is callable of further injury froin exposure to silica dust so 
long as he lives and breathes. Fetner v. G-ranite Works, 296. 
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G.P. 97-37 creates a n  irrebuttable legal presumption that  the last thirty 
days of work within seven consecutive calendar months in  a n  occupation 
subjecting a n  employee to the hazards of silica dust, is the period of last 
injurious exposure. Therefore, the Industrial Commission may not select 
any other thirty days of employment within the seven months' period a s  
the last period of exposure even though there be testimony that  the em- 
ployee was incapacietated from performing any normal labor in such em- 
ployment prior thereto. Ibid. 

Q 69a. Compensation for  Occupational Diseases. 
Under G.S. 97-61, prior to the 19% and 1957 amendments, a n  employee 

does not forfeit his right to compensation for  slicoeis unless he  has received 
temporary compensation under the provisions of that  section. F e t w  v.  Gran4te 
Works, 297. 

A waiver of a n  employee's right t o  compensation for silicosis signed by the  
employee upon his emp1oymen.t by one employer does not apply to o r  waive 
the employee's right to compensation for silicosis upon his subsequent employ- 
ment by a n  entirely separate employer. Ibid. 

Whether compensation for death from silicosis should be reduced when the 
death is complicated by tuberculwis rests in the sound discretion of the In- 
dust,rial Commission. Ibid. 

Q 79. Determination of Liabfflty of Insurer.  
Where a n  employee works in  his occupa,tion subjecting him to the hazards 

of silica dust for  fifty-two days during the two months thirteen days at ter  
the termination of the policy of compensation insurance of the employer, the 
insurer in such policy is not on the risk during the last thirty days of ex- 
posure, and therefore is not liable for compensation. Fetner v. Granite Works, 
296. 

Q. 82. Nature a n d  Extent  of Jurisdiction of Industr ia l  Commission i n  
General. 

Within its statutory limits the jurisdiction of the Industrial Commission 
is a continuing one, and the Commission has authority to make its records 
speak the truth or correct a n  error of law to make its award conform to the  
mandate of statute, and therefore when a Commissioner's award for  perma- 
nent partial disability is i n  a n  amount less than the statutory minimum 
then in effect the Commission has authority to correct the award, even 
ex m e w  motu. YoDowell v. Kure Bemh, 818. 

#J 90. Prosecution of C l a h  a n d  Proceedings Before Commtssion. 
An employee is sui juris for the purpose of prosecuting a claim under the 

Campenstition Act when he  has  attained the age of 18. Moore v. Btme Co., 69. 

#J 92. Right  of Appeal and Prosecution of Appeal. 
Whether appellant will be permitted to withdraw his appeal is a matter 

of discretion and not a matter of right, particularly when the rights of ap- 
pelle may be adversely affected, and ordinarily appellant may withdraw the  
appeal only with leave of court upon proper application. McDowell v.  Kure 
Beach, 818. 

The Workmen's Compensation Act provides orderly procedure for appeal, 
G.S. 97-85, and certiorari will not lie a s  a substitute for a n  appeal but is 
proper only when the aggrieved party cannot perfect his appeal within the 
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time limi,ted and such inability is not due to any faul t  on his own part, and 
there is merit in his exceptions t o  the action of the administrative agency. 
I bid. 

g BS. Review in Superior Court. 
The findings of fact of the Industrial Commission a r e  conclusive on ap- 

peal if supported by any competent evidence. Hunpiwey v. Laundry, 47. 
The Superior Court on appeal has the discretionary power to grant a n  ap- 

pellant's motion to remand the cause to  the Industrial Commission for re- 
hearing on the ground of newly discovered evidence. Moore v. 8 t m  Co., 69. 

Motion for  new trial for alleged mental incapacity of movant held proper- 
ly denied on faots of this case. Ibid. 

The jurisdiction of the Superior Court on appeal from the Industrial Com- 
mission is limited to matters of law, and the Superior Court may not find 
additional facts or make a n  award. Fetner v. Granit Works, 296. 

I t  is error for the Industrial Commission to fail  o r  refuse to make specific 
findings of fact in  respect to  a specific defense set up  by t h e  employer, and 
where it fails to  make such findings and i t  is apparent that  the findings made 
were made under a misapprehension of the applicable law, the findings must 
be set aside and the cause remanded for  findings from the evidence consider- 
ed in i t s  t rue legal light. Taylor v. Dixon, 304. 

g 94. Appeals to Supreme Court. 
Where there a r e  no exceptions in the record on appeal to the Supreme 

Court to the failure of the Superior Court to pass upon certain objections and 
exceptions taken by the party in  the hearing before the Industrial Com- 
mission, the matter is not before the Supreme Court on the appeal taken by 
the adverse party. Faires v. McDevitt, 194. 

MORTGAGES 

g 82. Deficiency a n d  Personal Liability. 
G.S. 45-21.38 has no application t o  a note executed to a ithird person for 

money borrowed to obtain t h e  cash payment required by the seller i n  addi- 
tion to  money borrowed from a mortgage company on a deed of trust. Brown 
v. Owens, 348. 

MUNICIPAL CORPORATIONS 

1. De5nition a n d  Creation of Municipal Corporations. 
Housing authorities created pursuant to  G.S. 157.2, 1574, 157-33 and 

157-35 are  public bodies having the power of eminent domain within their 
respective areas, G.S. 157-12, which, in  the case of regional authorities, is 
not limited to a single county. Powell v. Housing Authority, 812. 

g 4. Legislative Control a n d  Supervision a n d  Powers of Mnnicipaa 
Corporations in General. 

A municipal corporation has  such sovereign power a s  has been delegated 
to i t  by its charter o r  by general statute. Morganton v. Hzctton & Bourbonnaia 
Co., 531. 

8 10. Liability f o r  Torte in General. 
Where a municipal corporation, in the exercise of its governmental power 

to abate nuisances, enters upon a lot which had been permi'tted by the owner 
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to grow up in weeds but upon which were a number of oak saplings 12 to 15 
feet high, and cuts not only the weeds but also the young oaks, the munic- 
ipality may be held liable in damages for the differences in the market value 
of the lot immediately before and after the cutting on the theory of a "tak- 
ing" of private property, unless the cutting of the trees was in  fact neces- 
sary to remove o r  abate the nuisance. Rhyne v. Mount Holly, 521. 

3 12. Injur ies  i rom Defects or Obstructions in Streets o r  Sidewalks. 
Negligence of driver held ,to insulate any negligence of city and railroad 

company in maintenance of pillar for overpass in center of street. White v. 
Cason, 646. 

19. Power to Make Improvements a n d  Levy Assessments Therefor. 
A municipality does not have to pave the entire area owned by it for 

street purposes in  order to assess land abutting the street for improvements. 
Hwris 17. Raleigh, 313. 

Q 243. Validity a n d  Attack of Assessments. 
In  a n  action to establish plaintiffs' title to  certain land and to have assess- 

ments for  public improvements made by defendant municipality declared in- 
valid on the ground (that t h e  paved area was not a street but plaintiffs' 
property, the burden is  upon plaintiffs to establish their cause of actiop. 
Harris v. Raleigh, 313. 

3 S!2. Regulations Relating t o  Health. 
An ordinance giving the municipality authority to cut weeds, grass o r  

other noxious growth on vacant lots does not justify the municipality, in 
clearing a vacant lot, to  cut down oak sasplings 12 to 15 feet high. Oak trees 
of s11ch size a re  not "weeds, grass o r  other noxious growth." Rhfjne v. Mount 
Holly, 521. 

NEGLIGENCE 

3 1. Actions and  Omissions Constituting Negligence in General. 
Mere fright caused by ordinary negligence is not ground for a n  action 

or the recovery of damages. Williamson v. Bennett, 498. 
Fright resulting from ordinary negligence may be ground for  a n  action 

and the recoverp of damages if actual physical injury immediately, natural- 
ly and proximately results from the fright, a s  when fright causes plaintiff 
to faint and fall  to his injury. Ibid. 

Neurasthenia resulting from fear or anxiety fo r  t h e  life, safety or welt 
being of a person other than plaintiff himself is  not ordinarily ground for 
the recovery of damages. IMd. 

7. Proximate Cause a n d  Foreseeabillty of Injury. 
A person is under duty to  anticipate only those consequences which in 

the o rd inan  course of human experience may reasonably be expected to  re- 
sult in i n j u v  to others. Lemon IA Lumber Co., 675. 

8 8. Concurring a n d  Intervening Negligence. 
Insulating negligence relates to  proximate cause, and is a n  intervening act 

which could not have been reasonably foreseen and which becomes the suffi- 
cient cause of the injury, and thus break- the  causal connection of the pri- 
mary negligence. 8hepur.d v. Mfg. Co., 751. 
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Q 11. Contributory Negligence of Persons Injured in General. 
-4 person will not be held contributorily negligent a s  a matter of law in 

failing to  see a n  apparent danger in those instances in which his attention 
is diverted or when he is naturally giving his undivided attention to other 
matters, if under the same circumstances a n  ordinarily prudent person would 
have been inattentive to the danger. Walker v .  Randolph County, 805. 

Q 20. Pleadings. 
I n  this action against a corporation and against individuals who were the 

stockholders and officers of the corporation, to recover for  injuries received 
a t  a n  auto race track, the complaint alleged that  the four individual defend- 
ants were operating the track a s  their own business individually and a s  a 
partnership and that "if . . . the individual defendants were attempting to 
operate" the race track "as a corporation . . ." and further alleged that  "de- 
fendants" were negligent in specified aspects. Held: Construing ithe complaint 
liberally i t  sufficiently alleged negligence on the part of the individual de- 
fendants. Williams u. Strickland, 767. 

Q Ha. SuBciency of Evidence of Negligence a n d  Nonsuit. 
Elvidenee sufficient to make out a case of actionable negligence resulting 

in damage in any amount precludes nonsuit. Lee v. Stevens, 429. 

Q 28. Nonsuit fo r  Contributory Negligence. 
Nonsuit on the ground of contributory negligence may be granted only 

when the evidence taken in the light most favorable to plaintitt' establishes 
plaintiff's contributory negligence so clearly that  no other reasonable in- 
ference or conclusion may be drawn therefrom. StatRopoulos v. Shook, 3 3 ;  
Millas v .  Coward, 88; Carrigan v .  Dover, 97; Shoe u. Hood, 719. 

Where reasonable minds might arrive a t  conflicting conclusions a s  to 
whether plaintiff was guilty of contributory negligence under the circum- 
stances adduced by the evidence nonsuit for  contributory negligence is proper- 
ly denied. Powell v. DeifeZls, Inc., 596. 

5 36. Attractive Nuisances and  Injur ies  t o  Children. 
Construction company held not liable for death of 14  year old boy killed 

as  result of operating crane left unattended after working hours. Dean. v .  
Construction Co., 581. 

Q 37a. Definition of Invitee. 
A person in going into the county courthouse to search for legal notices 

required by law to be posted a t  the courthouse is not a licensee but a n  in- 
vitee. Walker v .  Randolph County, 805. 

5 37b. Duties t o  I n v i t e s .  
While a proprietor is under duty to protect his patrons against foreseeable 

assaults by others, a patron is also under duty not to needlessly expose him- 
self to danger, and nonsuit was properly entered in this action by a patron 
against the proprietor of a restaurant for  injuries from a n  assault by another 
patron, if not on the ground that  the proprietor could not have foreseen the 
assault, then on the ground that  plaintiff attempted to pass the other patron 
who was belligerent and attempting t o  block the stairs, and that  plaintiff 
had equal notice with the proprietor if the conditions were such a s  to give 
warning of probable assault. Witherspoon v .  Owen, 169. 
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&tore owners a re  not insurers of the safety of customers on their premises. 
Powell v. Deifells, Inc., 596. 

The proprietor of a store is under duty to exercise ordinary care to keep 
the isles and passageways intended for use by customers in a reasonably 
safe condition so  as  not unnecessarily to e x p e  a customer to  danger, and 
to give warning of unsafe conditions, of which the proprietor knows or in 
the exercise of reasonable supervision and inspection, should know. Ibid. 

Where a n  u n a f e  condition is created by third parties o r  a n  independent 
agency, it  must be shown that  such condition had existed for such a length 
of time that  the proprietor knew, o r  by the exercise of reasonable care 
should have known, of its existence in time to have removed the danger 
or to have given proper warning of its presence in order for ,the proprietor 
to be liable to a customer injured by such condition. Ibid.  

Q 37f. Sufltlciency of Evidence of Negligence a n d  Nonsuit in Actions 
by Invitees. 

The doctrine of re8 ipsa loquitur does not apply to a fall of a customer 
on the  aisle of a store. Powell v. Deifells, Inc. 596. 

Evidence of negligence of store proprietor resulting in  fall  of customer 
on aisle held sufficient for jury. Ibid. 

Evidence that  a county maintained a bulletin board in the hall of its 
courthouse with nineteen inches of the bulletin board extending over an 
unguarded stairway, resulting in  injury to  a n  i n v i t e  inadvertently stepping 
into the stairway while examining notices on the bulletin board, held suffi- 
cient to be submitted to the jury on the issue of negligence. Walker  c. R a w  
dolph County, 805. 

Q 37g. Contributory Negligence of Invitee. 
Invitee held not contributorily negligent as  matter of lam in falling down 

stair-well while her attention was focused on bulletin board. Walker  v. Rart- 
dolph Cwn. ty ,  805. 

8 39. Duties a n d  Liabilities t o  Trespassers. 
A fourteen-year old boy who enters upon a road construction site and 

opens a sliding door to the cab of a large crane used in excavation work, 
and undertakes to operate the crane, is a trespasser, certainly when he had 
theretofore been warned by a neighbor to keep off the machinery. Dean e. 
Construction Co., 581. 

The duty owed by the owner or occupant of land to trespassers is not to 
wilfully or wantonly injure them. Ibid. 

PARENT AND CHILD 

Q 4. Liability of ThM Persons to P a r e n t  fo r  In jury  t o  Child. 
Where the father brings a n  action as  next friend and recovers judgment 

for personal injuries sustained by the child, including damages to which 
the father would otherwise be entitled, the father waives his right to re- 
cover separately from the tort feasor. Whi te  v. Osborne, 56. 

But clerk should not order father to  be paid out of the recovery to re- 
imburse him for medical expenses unlws the child is  represented by dis- 
interested guardian ad litern. IbkL 

Q 7. Liability of Paren t  f o r  Torta of Child. 
The common law rule that  the mere relation of parent and child i m w e s  
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no liability on the part of the parent for the torts of the child is recognized 
in this State. Love v. Chatham,  400. 

An air  rifle is not a dangerous instrumentality per 8e and the mere fact 
that parents give their nine-year old son an air rifle, and permit him to use 
it, is insufiicient to impose liability on the parents for a negligent or will- 
ful injury inflicted by the son in the use of the air rifle. Ibid.  

Parents may be held liable for an injury negligently or willfully inflicted 
by their minor son with an air rifle given the son by the parents if under 
the circumstances the parents could or should, by the exercise of due care, 
have reasonably foreseen that the boy was likely to use the air rifle in such 
manner as to cause injury, and failed to exercise reasonable care to prohibit, 
restrict or supervise his further use thereof, the basis of liability being the 
parents' independent negligence. Ib id .  

Evidence tending to show that a nine-year old boy intentionally shot his 
playmate in the eye with an air rifle given him by his parents and that on 
three prior occasions the boy had intentionally inflicted injury on persons 
with the air rifle, with further evidence that the boy's mother had been in- 
formed or had knowledge thereof but without evidence that the boy's father 
had knowledge thereof, d-9 held sufficient to be submitted to the jury as to 
the negligence of the mother but is insufficient to be submitted to the jury 
as to the father's negligence. Ibid.  

Q 8. Prosecutions for Abandonment and Nonsupport. 
In order for a father to be guilty under G.S. 14-322 for failure to support 

his child, such failure must be willful, that is, intentionally and without just 
cause or excuse. 8. Hall ,  212. 

A warrant charging a father with willful failure to support his child must 
be supported by the facts as they existed a t  the t i e  the warrant was 
drawn and cannot be supported by evidence of willful failure supervening 
between the time the charge was made and the time of the trial. Ibid.  

Where the sole evidence that a father knew, prior to the time the war- 
rant was issued, that a child had been born to his wife is testimony that 
the wife advised him almost nine months before the birth of the child that 
she was pregnant, the evidence does not permit ,the fair inference that he 
knew or had notice of the child on the date of the issuance of the warrant, 
and therefore nonsuit should have been allowed for the insufficiency of the 
evidence to show that his failure to support the child was willful. Ibid.  

PARTIES 

Q 1. Necessary Parties in General. 
Where the interest of a minor is antagonistic to those of the parent, the 

clerk may not en,ter an order in regard thereto unless the minor is repre- 
senited by a disinterested guardian a d  Zitem. W h i t e  o. Osborne, 56. 

The heirs of the deceased grantee in a deed are necessary parties to an 
action to determine whether the grantee took a life estate or the fee 
simple, and where the action is solely between the person owning the as- 
sented reversion and his vendee, the cause must be remanded for necessary 
parties. Oxendine v. Lewi8,  702. 

PARTNERSHIP 

Q 7. Actions by Partners against Third Persons. 
One partner may not sue in his own name upon a cause of action in favor 
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of the partnership, and where the evidence discloses that the action by a 
single individual was on a partnership claim nonsuit is properly entered. 
ffodwin v. Vinson, 326. 

PAYMENT 

Q 4. Evidence a n d  Proof of Payment. 
The burden is upon the debtor to establish his plea of payment. Schwaben- 

ton v. Bank, 855. 

PLEADINGS 

8 8. Statement of Cause of Action. 
The complaint must coutain a plain and concise statement of the facts 

constituting the cause of action. Shepard v. Mfg. Co., 751. 
PlaintitP is not required to  allege evidential facts, but only the ultimate 

facts constituting his cause of action. Rick IY. Murphy, 162. 
The function of a pleading is to inform the  adversary what facts a re  

claimed to constitute the cause of action. Borrell v. Moore, ES2. 

3 7. Form a n d  Contents of Answer. 
The function of a pleading is to inform the adversary what facts are  

claimed to constitute the cause of action or defense. Bowell v. Moore, 852. 

Q 8. Counterclaims a n d  Omas-Actions. 
In  a n  action on contract, the defendant may, under G.S. 1-137(1), set 

up a s  a counterclaim a cause of action arising out of the contract sued on 
and may, under G.S. 1-137(2), also set up  the breach of a n  entirely dif- 
ferent and distinct contract existing a t  the commencement of the action. 
Rubber Co. v. Distributors, 408. 

In  plaintiff's action to recover certain goods sold under consignment, 
with ancillary proceedings in claim and delivery, defendant may set up a s  
a counterclaim a separate contract existing a t  the time under which de- 
fendant was given exclusive right to act  as  distributor for  the  goods of 
plaintiff until a specified future date, and that  plaintiff's seizure of the 
goods was in violation of !the distributor agreement and was wrongful. Ibicl. 

lo. Ortlce of and Necessity fo r  Reply. 
Where an answer sebting up  a counterclaim is served on plaintiff, plain- 

tiff must reply thereto. G.S. 1-140. Rubber Co. v. Distributors, Inc., 406. 

g la. Oface and  Eftect of Demurrer. 
Upon demurrer, the allegations of the pleading a re  to be taken as  true 

and liberally construed with a view to substantial justice between the 
parties. G.S.  1-151. Rubber Co. v. Distributors, Ino., 408; Friday v. Adams, 
540; Shepard 2: Mfg Co, 751 ; Will iam v. Btricklanil, 767. 

A pleading will not be rejected upon demurrer unless i t  is wholly insufti- 
cient and if the pleading in any part alleges facts s d c i e n t  to constitute a 
maintainable action the demurrer must be overruled, nor does a demurrer 
present whether a particular allegation should be stricken. Rubber Co. v.  
Distributors, Ino., 406. 

A demurrer admits for its purpose the truth of the factual averments 
well stated and relevant inferences of fact deducible therefrom, but it  doea 
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not admit inferences or conclusions of law. Lunabev Co. c. Hunt, 6'24; Harrell 
v. P m e l l ,  636. 

!j IS. Time of Filing Demurrer  a n d  Waiver of Righ t  t o  Demur. 
A demurrer to  a defective statement of a good cause of action comes too 

late after answer. Johnson v. Graye, 448. 
A demurrer ore t m u s  to the jurisdiction of the court or for failure of the 

complaint with its amendments to s tate  a cause of action may be inter- 
posed after the jury has been impaneled. Wil l iam v. Stricklund, 767. 

!j 14. Statement  of Grounds, F o r m  a n d  Requisites of Demurrer. 
-4 demurrer which fails to distinctly specify the grounds of objection may 

be disregarded. G.S. 1-128. Johnson v. Graye, 448; Williams v. Strickland, 
767. 

!j 19. Demurrer  f o r  Fai lure t o  S ta te  Cause of Action o r  Defense. 
A plaintiff may demur t o  one or more defenses pleaded in a n  answer, but 

he may not divide a single affirmative defense and demur to only a part  
of the paragraphs setting forth such defense. Financing Gorp. c. Cuthrell, 75. 

When a demurrer is sustained the action should be dismissed only if the 
allegations in the complainit affirmatively show that  plaintiff has no cause of 
action against defendant. Johnsm v. Graye, 448. 

A joint demurrer by all of the defendants must be overruled if the com- 
plaint states a good cause of action as  to any one of them, the court hav- 
ing jurisdiction of the parties and the cause. Williams v. Stvicliland, 767; 
Schmidt v. Bryant, 838. 

9 25. Amendment by Permission of Court. 
Where a pertinent municipal ordinance is not pleaded but is intmduced 

in evidence over defendant's objection, the Supreme Court may in its dis- 
cretion allow plaintiff to allege the ordinance by amendment, so a s  to ob- 
viate the objection to the admission of the ordinance in evidence, there 
being no suggestion that  defendant was taken by surprise and there being 
no substantial change in plaintiff's claim by reason of the amendment. 
Stathopoulos v. Shook, 33. 

§ 28. Variance. 
The courts will not take judicial notice of a municipal ordinance, and 

ordinarily a n  ordinance must be properly pleaded before it may be intro- 
duced in evidence. Stathopoulos v.  Shook, 33. 

§ 30. Motions f o r  Judgment  o n  t h e  Pleadings. 

Motion for  judgment on the pleadings is in the nature of a demurrer and 
raises the question of law whether the uncontroverted facts alleged in the 
pleadings entitle plaintiff to  judgment. Distributors v. Currie, 120. 

Where it is determined that  plaintiff's motion for  judgment on the plead- 
ings should have been denied, but the action is not dismissed because the 
defective statement of a good cause of action might be aided by amendment. 
held defendant is  entitled to a dismissal if plaintiff fails to amend, since 
the prior judgment determines that upon the facts alleged plaintiff is not 
entitled to recover, and evidence of additional facts could arai l  plaintiff 
nothing if such evidence be not supported by allegation. Ibid. 
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Q 84. Motions to Strike. 
Where i t  is determined that  the allegations of an answer objected to are  

competent and relevant in alleging the defense of fraud and that  demurrer 
thereto was properly overruled, it  also follows that plaintiff's motion to 
strike such allegations is properly overruled. Financing Corp. v. Cuthrell, 75. 

For  the purposes of a motion to strike, the allegations of the pleading must 
be taken a s  true. Pack v. McCoy, 590; Lumber Co. v. Hunt, 624. 

If a pleading alleges facts pertinent to the cause of action or defense, 
such allegations may not be stricken on the ground that  the facts alleged 
a re  incapable of proof, the questions of pertinency of allegations to the 
cause of action or defense and the competency and credibility of the evi- 
dence to prove the allegations being distinct and separate. Sorrel1 v. Moore, 
852. 

PROCESS 

§ 10. Service on  Associations and Unions. 
G.S. 1-97(1) applies exclusively to service of process in actions against 

corporations, and service of process on a nonresident labor union by service 
in this State upon a n  individual not appointed a process agent of the union 
is inett'ectual. Melton v. Hill, 134. 

G.S. 1-69.1 makes no provision for the service of process on an unin- 
corporated association but provides solely tha t  such association may sue or 
be sued in its common name and that  execution against i t  should bind its 
real and personal property in  like manner a s  if i t  were incorporated, and 
the provisions of G.S. 1-97(6) a s  to service on unincorporated associations 
applies alike to resident and nonresident associations. Ibid. 

G.S. 1-97(6) authorizes service of process on the Secretary of State only 
if defendant unincorporated association fails to appoint a process agent and 
fails to certify the name and address of such process agent a s  prescribed 
therein, but the statute does not require that such association file with the 
Secretary of State the name and address of its process agent in this State, 
and, therefore, a ruling based on the assumption that  the statute requires 
such association to dle such information with the Secretaq of State is made 
upon a misapprehension of the applicable law, necessitating a remand of the 
cause. Ibid.  

PROPERTY 

§ 4. Malicious Injury to  Property. 
Where the evidence is to the effect that defendant was acting in concert 

with others, that  the others blocked with their cars the car of the prosecut- 
ing witness, and that defendant then threw a brick through the windshield 
of the car of the prosecuting wi tnes ,  a n  instruction of the court that  the 
offense of wanton and willful injury to personal property might be com- 
mitted by one person acting alone, or might be jointly committed by two 
or more persons aiding each other and acting together, cannot be held for 
error. G.S. 14-160. 8. 5. Clayton, 261; S. v. Parrish, 274 

Testimony of the driver of a car that  as  he was driving through a group 
on either side of a street his car was hit by several objeots, resulting in 
appreciable damage, together with testimony of an occupant of the car that 
the car was struck two times on the occasion in question, and testimony of 
a n  officer that  he recognized defendant and saw the defendant throw a rock 
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when the defendant was about twenty feet from the car, and heard the fol- 
lowing thump, although he did not see the rock hi t  the car, is held s m c i e n t  
to be submitted to  the jury on the charge of assault with a deadly weapon 
and the charge of malicious injury to personal property S. v. Pawisk,  274. 

RAILROADS 

Q 8. Accidents a t  Underpasses. 
Negligence of driver held to insulate any negligence of city and railroad 

company in maintenance of pillar for overpass in center of street. White v. 
Omon, 646. 

RAPE 

Q 8. Competency a n d  Relevancy of Evidence. 
I n  a prosecution for rape, the general character of the prosecutrix for 

unchastity may be shown both to attack the credibility of her testimony and 
a s  bearing upon )the likelihood of consent, but testimony of specific acts of 
unchastity with a person other than defendant is properly excluded. 8. v. 
Grunther, 177. 

I n  a prosecution for rape, the State is entitled to  prove only the general 
character of the prosecutrix, and testimony of officers that  they had never 
seen the prosecutrix in establishments where beer was sold is incompetent. 
Ibid. 

RECEIVERS 

g 7. Nature a n d  Grounds of Receivership. 
Allegations to the effect that  plaintiff was induced by fraud to convey 

certain property to defendants, supplemented by plaintiffs affidavit that  de- 
fendants were insolvent, is sufficient to  support the appointment of a re- 
ceiver upon motion and notice, upon the court's findings that  plainstiff had 
established a n  apparent right to t h e  property and was in danger of losing 
rents and profits if the property were left in defendants' possession. G.S. 
1-502. York v. Cole, 344. 

g 8. Proceedings f o r  Appointment of Receiver. 
The pendency of a n  appeal from a n  order allowing petiltioner to file a n  

amended complaint does not deprive the ,Superior Ccrurt of jurisdiction to 
appoint a receiver based on the allegations in the amended mmplaint. York 
v. Cole, 344. 

RIOT 

g 1. Nature a n d  Elements of the Offense. 
The elements of riot a re  unlawful assembly, intent to  mutually assist 

against lawful authority, and acts of violence. 5. v. Moseley, 285. 

§ 2. Prosecutions for Riot. 
An indictment charging that  defendants did unlawfully assemble on a pub- 

lic street, bearing weapons, with the mutual intent to aid and assist each 
other against lawful authority and others who opposed them, etc., SUE- 
ciently charges a n  unlawful assembly constituting a n  essential of the of- 
fense of riot. 8. v. Rose, 281; 8. v. Moseley, 285. 

Evidence tending to show that  defendants were members of a large group 
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which gathered outside the gates of a mill a t  which a strike had been called, 
th@t members of the group threw a number of rocks, bottles and other mis- 
siles a t  cars carring workers from the mill and cursed and threatened the  
officers when they arrived on the scene, is held sufecient to  be submibted to 
the jury on a charge of riot a s  to  those defendants arrested from the group 
by the officers. S. u. Moseley, 285. 

Evidence tending to show that  defendants were members and leaders of 
a large group which gathered outside t h e  gates of a mill during the progrese 
of a strike, that  both defendants had rocks in  their hand and that  rocks and 
missiles were thrown a t  cars carrying workers from the mill, etc. is held 
sufficient a s  to each defendant to be submitted to the jury on the charge of 
riot. 8. u. Caulder, 444. 

An indictment charging that  defendants did unlawfully assemble on 
a public street, bearing weapons, with the mutual intent to aid and assist 
each other against lawful authority and others who opposed them, etc., 
sufficiently charges an unlawful assembly constituting a n  essential of the 
offense of riot. Ibid. 

ROBBERY 

g S. Prosecutions and Punishment. 
In  a prosecution for  robbery with firearms or other dangerous weapon it 

is error for the court to fail  to  submit ,to the jury the question of defend- 
ant's guilt of the lesser offenses of common law robbery, assault with a 
deadly weapon or  simple assault when there is testimony tending to show 
defendant's guilt of these lesser offenses. B. 0. W e w i c h ,  480. 

SALES 

§ SO. Actions to Recover f o r  Injuries f rom Defects. 
The manufacturer may be liable to the purchaser for a n  injury resulting 

from some latent defect in  the article sold o r  from a danger inherent in its 
use for the purpose for which the manufacturer knew the  article would be 
put, but in the purchaser's action to recover for such injuries he must allege 
the facts supporting the  conclusion that  the article was dangerous in  one 
of these respects. Lemon v. Lumber Co., 675. 

Lumber manufacturer held not liable for injuries when board, with knots 
and of different wood from that  ordered, broke while being used a s  scaffold, 
since manufacturer could not reasonably anticipate to what use a particu- 
lar board would be put. Ibid. 

Allegations to the effect that  defendant manufactured a gas water heater 
without a n  automatic safety device to shut off the gas in  the event the pilot 
light was extinguished or the main burner failed to  ignite, that  the heater 
was defectively constructed so that  water leaked from the coils down the 
flue and extinguished the pilot light, and that  plaintiff was injured in a n  
explosion resulting when the accumulation of gas was ignited by a spark 
from her washing machine, are held to  state a cause of action against the 
manufacturer. Shepnvd v. M f g .  Co., 751. 

SCHOOLS 

8 %a. Yele~t~ion of School Sites. 
When funds a r e  available, the location of a school site lies exclusively 

with the board of education or  the administrative unit charged with the 
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responsibility of operating the school, but such authority is predicate on the 
assumption that  money is available t o  pay for the site, and the atatute does 
not touch the question of where ,the funds shall come from or authorize 
the school authorities to compel the levying of a tax to provide such funds. 
AdminAtrative Unit v. Comr., 826. 

8 734. Liability for Negligent Injuring. 
Jhmurrer is properly sustained in a n  action by a pupil against a city board 

of education to recover for a n  injury resulting from alleged negligence when 
the complaint contains no allegations to  the effect that  the defendant 
had procured liability insurance or  had waived its immunity a s  authorized 
by G.S. 115-53, since except for  such liability a s  may be established under the 
State Tort Claims Act a county or city board of education is immune from 
tort liability unless its immunity is waived by statute. Fields v. Board of 
Eduoution, 699. 

8 9a. School Budgets. 
It is the duty of a board of education or administrative unit to evaluate 

the need of fun& for  the operation of the schools and apply to the board 
of county commissioners for  the necessary funds, and when lthe funds a re  
appropriated, t o  expend the same within the designated classifications a s  
will best serve school needs. Adminbtrative Unit v. Comrs., 826. 

I t  is the duty of the board of county commissioners t~ study khe requests 
for school funds flled with i t  by the board of education, and by taxation 
to provide such funds, and only such funds, as  may be needed for the econo- 
mical administration of the schools. Ib id .  

When disagreement arises between t h e  bcmrd of education and the board 
of county commissioners a s  to the amount of funds necessary for school 
purposes, the county commissioners cannot be required to provide funds 
beyond their estimate of needs unless the controversy is resolved against 
them in a n  ection in the nature of mandamw to compel the levy of the 
necessary taxes, in  which action the  issue must be determined by a jury 
when jury trial is  requested by the county commissioners. Ibid. 

Verdict of jury is determinative of controversy of whether particular item 
of espendbture is reasonably necessary to  maintenance of schools. Ibid. 

STATE 

§ 3b. Tor t  Claims A c t N e g l i g e n c e  of State Employee. 
Liability under the State Tort Claims Act arises if the negligence of a 

State employee is a proximate cause or one of the proximate causes of in- 
jury, and i t  is not required that  the negligence of the State employee be the  
sole prosimate cause thereof. Trust Co. v. Board of Education, 603. 

A county board of education or  a city board of education is liable for 
injuries resulting from either negligence of commission or negligence of 
omission on the part  of a driver of one of its school buses. Ibid.  

§ 3c. Hearings under  Tort Claims Act. 
Formal pleadings a r e  not required in a proceeding under the State Tort 

Claims Act but i t  is required only, insofar as  the statement of the basis of 
#the claim is concerned, that  a n  afedavit in  duplicate stating the facts and 
circumstances surrounding the injury and giving rise to  the claim be flled. 
Trust Co. v. Board of Educatton, 603. 

Ordinarily, a proceeding under the State Tort Claims Act should not be 
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dismissed as  upon deuur re r  upon the facts stated in  the amdavit and the 
stipulation of the parties unless .such facts disclose that  recovery can not 
be had regardless of the evidence, a s  on the ground of governmental im- 
munity or on the ground that  such facts failed to present a claim cognizable 
under the Act. Ibid. 

STATUTES 

g 5a. General Rules  of Construction. 
Where the language of a statute expresses the legislative intent in  clear, 

positive and understandable language, i t  must be given fits express effect 
and there is no room for construction. Long v. Bntitherntan, 682. 

The words of a statute must be given their natural and ordinary mean- 
ing. Beminary v. Wake  County, 775. 

TAXATION 

g 19. Property Exempt from Taxation in General. 
Statutes enacted by the General Assembly in the  exercise of the author- 

ity granted by the Constitution to exempt certain classes of properties from 
taxation, Constitution of N. C., Anticle V, Section 5, are  to be strictly con- 
strued, when there is room for  construction, against exemption and in favor 
of taxation, but  this rule of strict construction does not require tha t  the 
statute be narrowly construed but only that i ts  application should be re- 
stricted to those classifications coming clearly within its terms. B e m i w y  v. 
Wake Cmlt ty ,  776. 

g m. Exemptions of Property of Religious or Educational Inetitutions 
from Taxation. 

Dwellings rented by a nonprofit educational institution to married students 
and instructors, and its registrar, which properties a r e  near to  and used 
in connection with its main plant, the dormitory accommod&tiona on the 
campus being inadequate to its needs, a r e  exempt from taxation under the 
provisions of G.S. 105-296(4), and the fact that there was  no adjustment 
in the salaries of the instructors and the registrar predicated upon the 
amount of rents paid for their respective premises does not alter this result. 
Seminary v. Wake  County, 775. 

g 23 M . Construction of Taxing Statutes  in General. 
G.S. 105-262 empowers the Commissioner of Revenue to classify and de- 

termine bs  administrative regulation that  sales of articles of tangible per- 
sonal property used in direct production or extractive processes inside a 
mine should be considered a s  sales of mill machinery, mill machinery parts 
and accessories within the purview of G.S. 105-164.13(12) and subject to 
the wholesale rather than retail sales tax, such regulation not being in con- 
flict with the statute. Campbell v. Currie, 329. 

While a decision or regulation of the  Commissioner of Revenue interpre 
ting a taxing statute is not controlling, the Commissioner of Revenue is 
authorized by G.,S. 105-262 to implement taxing statutes, with certain spe- 
ciflc excegtions, and his interpretation is made p r i m  f a d e  correct, G.S. 
105-264, and such interpretive regulation will ordinarily be upheld when 
i t  is not in conflict with the s tatute  and is within the authority of the Com- 
missioner to promulgate. Ibid.  

A person paying a tax computed in accordance with a regulation of the 
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Canmissioner of Revenue in effect for more than fifteen years without 
change or modification by statute or otherwise, will ordinarily be protected 
again& an additional assessment regardless of whether the 1957 amend- 
ment to G.S. 106-262 has retroactive effect or not, since the amendment ex- 
pressly shows the legislative intent to protect a taxpayer from additional 
assessment where he has paid his tax in accordance with and in reliance 
upon the terms of a regulation duly promulgated. Ibid. 

Q 29. Assessment of Income Taxes. 
In cases involving carry-forward loss deductions on the part of a corpora- 

tion resulting from a merger, the courts will look beyond the corporate 
facade and to substance rather than form. Dietributore 2;. Currie, 120. 

A corporation resulting from a merger is not entitled to deduct from its 
taxable income loss carry-over of one or more of its constituent corpora- 
tions unless there is a continuity of the business enterprise which has not 
been altered, enlarged, or materially affected by the merger. Ibid.  

The statutory provision for a loss carry-over is purely a matter of legis- 
lative grace, and such provision will not be construed so as to give a "wind- 
fall" to a taxpayer who happens to have merged with other corporations 
and thus give it a tax advantage over other corporations which have not 
merged. Ibid.  

Merged corporation held not entitled to loss carry-over of constituent 
corporation under facts of this case. Ibid.  

Before an assessment of additional income tax by the Commissioner of 
Revenue can become anal it is required that notice be given to the taxpayer 
and that he have an opportunity to be heard on the validity of the additional 
assessment. BraulJ v. Comr. of Revenue, 452. 

The Commissioner of Revenue was a party to proceedings in which let- 
ters testamentary to the nonresident widow of the deceased taxpayer were 
revoked and an ancillary administrator c.t.a. was appointed. Thereafter no- 
tice additional assessment of income tan for a particular year against the 
estate was sent to the widow as executrix. Held: The Commissioner of 
Revenue was charged with notice that the widow had no authority to act 
for the estate in North Carolina and, therefore, the notice to the widow is 
insufficient to support the additional assessment against the estate. Ibid. 

§ 30. Levy and Assessment of Sales Taxes. 
Lumber used in constructing vertical shafts and horizontal tunnels for 

mining operations, which lumber is either splintered by blasting or abandon- 
ed in the shaft after the vein of minerals is exhausted, is used in the direct 
production or extractive processes inside a mine and is not housing placed 
under ground within the purview of Sales and Use Tax Regulation No. 4 of 
the Commissioner of Revenue, and therefore the sale of such lumber to the 
mining company is subject to the wholesale and not the retail sales tax 
rate. Campbell v. Currie, 329. 

TORTS 

a. Release from Liability for Tort. 
The payment to an employee of hie wages for the period of time he did 

not work because of injury is sufflcient consideration to support the em- 
ployee's execution of a release from liability, the employee not being en- 
titled as a matter of law to such wages. Maynard v. R, R., 783. 

Testimony of an employee that he signed the release in question without 
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reading it  or understanding its contents, tha t  the employer's agent did not 
make any false representations or do anything to induce the employee not 
to read the instrument, but merely failed to explain the paper to the em- 
ployee, and that  neither a t  that  time thought that  the injury would develop 
into any permanent disability, i e  held insufRcient to  set aside the release 
for fraud or duress. Ibid.  

TRIAL 

§ 4. Time of Trial a n d  Continuance. 
The granting or denying of a motion for a continuance rests in  the sound 

discretion of the presiding judge, and his decision will not be disturbed 
except for  abuse of discretion Hayes v .  R i c w d ,  485. 

§ 5 %. P r e t r i a l  Stipulations. 
Where the record contains a statement of the trial court that  the authen- 

ticity of the records offered in evidence by both parties was admibted by 
both parties a party may not thereafter object t h a t  the records were ad- 
mitted without proof of authenticity. Hayes  v .  Ricard,  486. 

§ 6. Expression of Opinion o n  Evidence by Court  During Trial. 
G.S. 1-180 applies not only to the charge but prohibits a trial judge from 

expressing a n  opinion on the evidence a t  any time during the trial a s  to 
what has or has not been shown by the testimony of a witness, and pre- 
cludes the court from asking a witness questions for the purpose of impeach- 
ing or casting doubt on his testimony. Ureer v. Whitt ington, 830. 

I t  is not improper for  the trial c o u ~ t  to ask a witness questions for the 
purpose of clarification of the witness' testimony, but  in  doing so  the court 
should be careful not to express a n  opinion on the facts either directly o r  
indirectly. Ibid.  

The questions asked a witness by the court in this case are  held, in  the light 
of all  the facts and attendant circumstances, to  constitute interrogation for 
the purpose of clarifying the  witness' testimony, and not t o  amount to a 
cross-examination of the witness, although prolonged interrogation of a 
witness is not approved. Ibid.  

9 16. Withdrawal of Evidence. 
Ordinarily, error in the admission of incompetent evidence may be cured 

by the withdrawal of the  evidence from the consideration of the jury by 
the court, but such error may not be cured when the admission of the in- 
competent evidence is protracted or a great length of time intervenes be- 
tween the admission of the  evidence and its wi,thdrawal, so that  i t  is ap- 
parent from the entire, record that  the prejudicial effect was not removed 
from the minds of the jury, and each case must be determined in the light 
of its particular facts. Driver v .  Edwards ,  660. 

§ 17. Admission of Evidence for  Restricted Purpose. 
The general admission of evidence competent for a restricted purpose will 

not be held for error in the absence of a request a t  the time of its admis- 
sion that its purpose be restricted. Bailey a. WestmoreZand, 843. 

Q 19. Province of Court  and  Jury in Regard t o  Evidence. 
As a general rule, the court, in the exercise of its right to regulate and 

control the conduct of a trial, has the power of its own motion to strike 
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evidence which is wholly incompetent o r  inadmissible for any purpose even 
though no objection is interposed to such evidence. W e e r  v. Whittington, 630. 

8 2% Consideration of Evidence o n  Motion to Nonsuit. 
On motion $to nonsuit the evidence should be taken in the light most favor- 

able to plaintiff and she is entitled to the benefit of every intendment upon 
the evidence and every reasonable inference of fact to  be drawn therefrom. 
Williamson v. Bennett, 498; Friday v. ddams, 540; Powell v. Deifelle, Inc., 
596. 

On motion to nonsuit, plaintiffs' evidence muet be considered in the light 
most favorable to them together with so much of defendant's evidence a s  
tends to  Bupport the cause of action, but defendant's evidence in conflict 
with tha t  of plaintiffs should not be considered. Johmon v.  Lewis, 797. 

g 2!&. Contradictions a n d  Discrepancies in  P l a in tWs  Evidence. 
Discrepancies and contradictions, even in plaintiff's evidence, do not justi- 

fy nonsuit, since discrepancies and contradictions in the evidence a re  to be 
resolved by the jury. Stathopoulos v. Shook, 33. 

fj 23a. S f l c i e n c y  of Evidence t o  Overrule Nonsuit in  General. 
Evidence which shows i t  merely possible for  the fact in issue to be a s  

alleged or which raises a mere conjecture to tha t  effect is insufficient found- 
ation for a verdict and should not be submitted to the jury. Lee v .  Bteuens, 
429. 

g 29. Directed Verdict. 
When all the evidence justifies but a single inference in favor of the party 

having the burden of proof, a n  instruction to  find the issue in the afflrma- 
tive if the jury finds the evidence to be t rue  will be upheld. The distinction 
is noted between a directed verdict and a peremptory instruction. In re Will  
o j  RoDerts, 708. 

g 31b. Instructions-Statemeut of Evidence and  Application of Law 
Thereto. 

I t  is not sufflcient for the court to s tate  merely the general law applicable 
to the controversy but i t  is required that the court apply the law to the 
various facual situations adduced by the evidence. Tillis v. Cotton Mills, 359. 

g 47. Motions fo r  New Trial for  Newly Discovered Evidence. 
I n  the absence of fraud, movant for a new trial on (the ground of newly 

discovered evidence must make his motion in apt  time and must show that 
a different result would probably be reached if a new trial were granted. 
Moore v. Btone Co., 69. 

g 49%. New Ma1 for  Inadequacy on Excessiveness of Award. 
A motion for a new trial for inadequacy or  excessiveness of the award is 

addressed to the discretion of the trial court, and is not reviewable in the 
absence of abuse of discretion. Millas v .  Coward, 88; Evans v. Coach Co., 324. 

g 55. M a 1  by C o u r t F i n d i n g s  and  Judgment. 
Where the parties agree that the stipulated facts should constitute and be 

the evidence in the case and agree that  the court should determine the 
rights and liabilities of the parties upon said facts, and the facts agreed 
are imutticient predicate for a judgment, but, considered as  evidentiary 
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facts, a r e  sufficient ,to support diverse inference a s  to the determinative in- 
ference of fact, the court has authority to  draw the inference of fact in the 
same manner as  would a jury. Credit Asso. v. Whedbee, 24. 

TRUSTS 

§ 2a. Pard Trusts. 
A grantor may not engraft a par01 trust in favor of himself upon his war- 

ranty deed. Hchmidt v. Bryant, 838. 

§ 10. Constroction and Operation of Trusts  i n  General. 
The courts will construe a trust agreement to ascertain the intent of the 

parties from the language used in the agreement, the purposes sought to 
be accomplished, and the situation of the several parties to or benefited by 
the trust, and will give effect to such inten,t unless forbidden by law. Calla- 
ham v. Newsom, 146. 

9 15. Investment of Funds. 
The delegation of power to a trustee to  withhold and accumulate the in- 

come from the t rust  property necessarily implies the power and duty to 
invest such accumulations. Callaham v. Neursom, 146. 

6 20a. Power of Trnstee to Sell under  t h e  Trus t  Agreement. 
Trust held to empower trustee to sell for reinvestment after death of 

trustor. Callaham v.  Newsom, 146. 
Where the trust conveys the entire capital stock of a corporation to a 

trustee with power to  sell the corpus of the estate for reinvestment, the 
power to sell for reinvestment is not terminated by the dissolution of the 
corporation and transfer of the legal title to  the real estate to the trustee 
a s  a liquidated dividend for the stock. Callaham v. Newsom, 146. 

UTILITIES COMMISSION 

3 2. Jurisdiction. 
Whether a carrier is a contract carrier or a common carrier is a ques- 

tion of law, but whether a particular carrier is acting a s  a common carrier 
or a s  a contract carrier is a question of fact, which, in  proceedings before 
the Utilities Commission, is to  be determined by the Commission. Utilities 
Com. v. Towing Co., 105. 

The evidence upon the entire record in  this case is held to show that  re- 
spondent transported petroleum products in bulk by tank barge solely by 
contract specifically negotiated with each particular shipper by competitive 
bids, that  i t  exercised some discretion a s  to whom i t  would do business with 
and would not enter into any contract that  would jeopardize its other con- 
tracts, with no evidence that  i t  held itself out as  willing to transport goods 
for all  who might apply, o r  tha t  i t  transported goods for anyone without first 
voluntarily entering into a specific contract for such carriage. Held: The find- 
ing of fact of the Utilities Commission that  respondent's course of dealing was 
that of a common carrier is not supported by competent, material, and sub- 
stantive evidence, and the judgment of the Superior Court is reversed with 
direction that  the cause be remanded for dismissal by the Utilities Com- 
mission for want of jurisdiction. Ibid. 
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UTILITIES COM,MISSION-Continued. 

3 5. Appeal a n d  Review. 
On appeal from the Utilities Commission the Superior Court and the Su- 

preme Court may not retry questions of fact, but the facts found by the 
Commission a r e  conclusive unless they a r e  not supported by competent, ma- 
terial, and substantive evidence in  view of the entire record. G.S. 62-26.10(e). 
Utilities Corn. Towing Co., 105. 

VENUE 

9 lc.  Venue of Actions Against Public OtBcials, Agencies a n d  Admin- 
istrative Boards. 

The venue of a n  action against a regional housing authority t o  determine 
the respective rights of the parties in  certain land is properly the county in  
which the realty is situated and in which the authority has express power 
to act, notwithstanding that  the principal office of the authority is in  another 
county, G.S. 1-76(1). This result is not in  conflict with G.S. 1-77 requiring 
a n  action against a public of3cer to be brought in  the county in which he 
transacts his official business, since a regional housing authority perforce 
has the power to act  in a county i n  which it is authorized t o  acquire realty, 
even though i t  is not the county of its principal office. PowelZ v. Housing 
Authority, 812. 

9 4b. (3hange of Venue f o r  Convenience of Part ies  or Witnesses. 
The court has the discretionary power to remove a cause to another 

county for the convenience of witnesses, and action of the court in doing 
so in this case af ter  a mistrial fo r  inability of the jury to reach a verdict 
is affirmed, the order being based on the evidence taken a t  the trial, and 
there being nothing in the record to  show that  the opposing parties were 
denied a n  opportunity to present evidence in  opposition t o  the motion o r  tha t  
they requested a continuance of the  hearing of the motion for  a n  opportuni- 
ty to present evidence. Moody u. Wawm-Robbina, 172. 

WAIVER 

§ 2. Acts Constituting Waiver. 
The essentials of a waiver a re  the existence a t  the time of the alleged 

waiver of a right, advantage or benefit, and an intention to relinquish such 
right, advantage or benefit. Fetner u. Granite Works, 296. 

WAREHOUSEMEN 

8 3a. Issuance of Receipts. 
The duty of a local manager of a warehouse accepting c&bn for storage 

to satisfy himself that  the depositor of the ~olul~lodi ty has good title there- 
to before issuing negotiable warehouse receipts therefor, G.S. 106-442, places 
the burden upon the local manager to exercise that degree of diligence which 
a n  ordinarily prudent person, under the same circumstances and charged 
with like duty, would exercise. Credit Asso. v. Whedbee, 24. 

F a d s  held sufficient to  support inference that  warehouseman exercise due 
diligence in issuing negotiable receipts. Ibid. 

5 3d Warehouse Insurance Funds. 
The depositor of a commodity is primarily liable for  loss sustained by 

reason of the issuance of negotiable receipts for the commodity upon the 
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depositor's representa,tlons and warranties that  the commodity was free and 
clear of a l l  liens and encumbrances, and the liability of the guaranty fund, 
G.S. 106435, is secondary. Credit Asso. e. Whedbee, 24. 

WILLS 

8 6. Signature of Testator. 
I t  is not required that  will be on a single sheet or that testator sign each 

sheet. I n  r e  W41 of Roberts, 708. 

8 7. Attestation a n d  Subscribing Witnesses. 
A dispositive paper writing signed by testator and witnessed a t  his r e  

quest and in his presence by two witnesses, although they signed it on =pa- 
rate  occassions, is sufficient to constitute the instrument and a,ttested will, i t  
not being required that the witnesses sign in the presence of each other. I n  
r e  Will of Roberts, 708. 

g 8. Requisites of Holograph Will. 
An instrument in  the handwriting of testator, disclosing dispositive in- 

tent, and found after his death in  his safe, is sufficient to constitute the 
instrument a holographic will, and the presence of a printed letterhead a t  
the top of the page is immaterial. 1% r e  Will of Roberts, 708. 

While the provisions of the statute in  regard to the execution of a will a re  
mandatory and not directory and must be strictly complied with the statu- 
tory provisions must a t  the same time be reasonably construed so  a s  to 
effectuate the intent of the statute and not t o  defeat it. Ibid. 

It is not required that  a will be on a single sheet of paper or that  the 
sheets constituting the instrument be physically attached, or that  the signa- 
ture of the testator appear on each sheet, but it  is sufficient if the evidence 
discloses that  the separate sheets constitute but a single instrument. I n  a 
holographic will sequence of the language is of less significance than in a n  
attested will since proof of the handwriting of the testator, and his signa- 
ture establishes the dispositive provisions a s  a will. Ibid. 

g 12. Revocation of Will by Testator. 
In  order to make or revoke a will the testator must have mental capacity 

to comprehend the natural objects of his bounty, to understand the kind, 
nature and extent of his property, to  know the manner in  which he  desires his 
act to take effect, and to realize the effect his act would have upon his estate, 
and the lack of any one of these elements of testamentary capacity renders 
the testator incapable of making or revoking his will. I n  r e  Will of Bhute, 697. 

g 15. Proof of Will and  Probate  in Common Form. 
Exclusive original jurisdiction of proceedings fo r  probate of wills i s  in 

the Clerk of the Superior Court and the probate of instruments in com- 
mon form by the clerk is conclusive evidence of the validity thereof a s  a 
will until vacated on appeal or declared void by a competent tribunal in 
a proceeding instituted for that  purpose. Walter8 v. Children's Home, 369. 

I t  is the public policy of this State that  wills should be probated, but  this 
rule does not preclude the beneficiaries of a n  estate f r m  agreeing among 
themselves to a disposition of the property different from that  directed in 
the will and they may enter into a consent judgment embodying their agree- 
ment even prior to the death of testator which will estop them from claim- 
ing under the will, such agreement not being contrary to public policy but 
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being a family settlement favored by the law which will be upheld when the 
rights of creditors a re  not impaired and when fairly made by all the in- 
terested parties. I n  r e  Will of Pendsrgrasa, 737. 

§ 17. Nature of Caveat Proceedings. 
The validity of a will cannot be collaterally attacked in proceedings under 

the Declaratory Judgment Act. Walters v. Children's Home, 369. 

3 17%. Jurisdiction of Probate  Court. 
A11 matters pertaining to the probate of a will in  solemn form and to the 

distribution of the  decedent's estate a r e  matters for the probate court, and 
it  is proper to plead in such proceedings a consent judgment constituting 
a family settlement. I n  r e  Will of Pendergrass, 737. 

5 22. Burden of Proof in Caveat Proceedings. 
The burden is upon propounder to establish by the greater weight of the 

evidence that the paper offered for probate was executed in compliance with 
statutory requirements. I n  r e  Will of Roberts, 708. 

5 24. Sufficiency of Evidence, Nonsuit a n d  Directed Verdict. 
Evidence held sufficient to warrant peremptory instruction a s  to validity 

of holographic will. I n  r e  Will of Roberts, 708. 

§ 2%. Instructions in Caveat Proceedings. 
An instruction which, by the use of the conjunctive "and," has the &ect 

of placing the burden upon propounders to  prove that  a t  the time testatrix 
tore the paper writings she did not possess each and every one of the essen- 
tial elements of mental capacity to revoke the instrument, must be held for 
prejudicial error. I n  r e  Will of Shute, 697. 

5 31. General Rules  of Construction. 
The dominant purpose of the testatrix a s  gathered from the entire in- 

strument, irrespective of the use of any particular words, is to be ascertain- 
ed and given effect, and, when necessary, attendant circumstances surround- 
ing the testatrix a t  the time of the execution of the instrument may be re- 
sorted to in ascertaining such intent. Moore v. Langston, 439. 

The intent of testator is ordinarily to be ascertained from an examina- 
tion of his will from its four corners but, when necessary in  order to  as- 
certain such intent, the court may consider the will in  the light of testator's 
knowledge of certain facts and circumstances existing a t  the time of o r  
after execution of the will. Bullock v. Bullock, 559. 

5 Ma. Estates  and  Interests Created in General. 
The will in question devised and bequeathed all of testatrix's property 

to testatrix's sister. By codicil testatrix expressed her desire that  particu- 
lar beneficiaries should have particular items of personalty but added that  
she wanted her sister to do as  she wished with everything a s  long a s  she 
lived, and by a second codicil stated that  she was leaving all  of her property 
to her  sister "to do a s  you please with it". Held: The general bequest of 
the personalty with power of disposition transfers the property absolutely, 
and any contrary provisions will be disregarded a s  repugnant to the abso- 
lute bequest. Walters v. Children's Home, 369. 

Testatrix devised and bequeathed all  of her property t o  her two daughters. 
Thereafter she executed a codicil "this is my wish to be carried out in  my 
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will" that  her sister receive two hundred dollars a month for life from rent- 
als, and stating that  she wanted her two daughters to see that  this was done. 
Held: The words of ,the codicil a r e  not merely precatory but constitute a 
testamentary disposition of the property. Moore v. Langetm, 439. 

8 33c. Vested and Contingent Interests a n d  Defeasible Fees. 
Testator devised his lands fo r  life to his widow then to his daughters for 

life with remainder in fee to their children, with further provision that if 
any daughter died without children her surviving her share should go to 
her brothers and sisters. At the time of testator's death each daughter had 
living children, but one daughter died prior to the death of the widow, leav- 
ing her surviving one child. Held: The grandchildren of testator took a v&- 
ed remainder as  purchasers under the will, subject to be opened up  to let in 
any afterborn children, and therefore the son of the deceased daughter takes 
the fee in that  part of the land in which his mother's life estate would have 
been alloted. Prlvett v. Jones, 386. 

§ 34b. Designation of Beneficiaries-Adopted Children. 
As a general rule, in the absence of language showing a n  intent to the con- 

trary, a child adopted to the knowledge of the testator in  ample time for  
testator to have changed his will so  a s  to exclude such child if he  had so 
desired, will be included in the word "children" when used to designate a 
class which is to  take under the will. Bullock v. Bullock, 559. 

Where the language of the will expresses the intent of the testator that  
his land should go to his named children for  life and then to testator's grand- 
children "from my said sons," the adopted children of a child of testator 
does not take in  the absence of a n  expression of intent to  the contrary, since 
a n  adopted child of a child of testator is not a grandchild of testator. Bur- 
ther, in this case, it did not appear that  testator knew of the adoptions, o r  
if he did have knowledge thereof that  his mental and physical capacities were 
such that  he could have changed his will after the adoptions, had he so de- 
sired. Ibid.  

5 36. General and  SpecMc Legacies. 
A bequest will be construed a s  a demonstrative rather than a specific be- 

quest unless the intent to the contrary clearly appears in the will, and the 
mere designation of a fund out of which a legacy is to be satisfied is  not 
enough to make ,the bequest specific. Moore v. Langston, 439. 
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GENERAL STATUTES, SECTIOXS OF, COXSTRUED. 
G.S. 
1-52(5) ; 1-54; 155. Action held for wrongf'ul interference with contrac- 

tual rights and not for libel and slander, and three year statute ap- 
plied. Johnson v. Graye, 448. 

1-69.1; 1-97(6). Labor union is not required to flle name and address of pro- 
cess agent; but common law rule that  labor union may not sue or 
be sued in own name has been modMed. Melton v. Hill, 134. 

1-76(1) ; 1-77. Venue of action against regional housing authority is county 
in  which land in controversy lies, even though its principal place 
of business is in another county. Powell v. Bowing  Authority, 812. 

1-97 (1). Does not apply to  unincorporated labor unions. Melton v. Hilt, 134. 
1-122. Complaint must contain plain and concise statement of facts con- 

stituting cause of action. Shepard v. Mfg. Co., 751. 
1-122; 1-135. Function of pleading is t o  inform adversary what facts are  

claimed to constitute cause of action or defense. S m e l l  v. Moore, 
852. 

1-128. Demurrer which fails to specify ground of objection may be disre- 
garded. Johmon v. Cfraye, 448; Wiltinma v. Btrickbnd, 767. 

1-133. When pendency of prior action does not appear on face of complaint, 
abatement is properly raised by answer. Wallace v. Johwon, 11. 

1-134. Demurrer for  failure of camplaint to s tate  cause or fo r  want of 
jurisdiction, may be made a t  any time. Williams v. 8trlcktand, 767. 

1-137(1) ; 1-137(2). I n  action on contract, defendant may set u p  counter- 
claim arising out of contract sued on and also breach of distinct 
contract existing a t  commencement of action. Rubber 00. v. Dirr- 
tributors, 408. 

1-140. Where counterclaim is served on plaintiff, plaintiff must flle reply. 
Rubber Co. v. Distributors, 408. 

1-141; 1-128. When facts constituting basis of plea of re8 judicata appear on 
face of pleading, question may be  raised by demurrer. Lzrmber Co. 
v. Hunt, 624. 

1-151. Upon demurrer allegations a r e  to  be taken a s  true and liberally 
construed. Rubber Co. v. Distributors, 408; Friday v. A d a m ,  540; 
Willircms v. Strickland, 767. 

1-183; 7-13. Supreme Court may allow amendment to  allege municipal ordi- 
nance introduced in evidence. Stathopoulos v.  Bhoolc, 33. 

1-180. Court may ask witness questions of clarifying nature. S. 9. Davis, 
93. 

Instruction that  evidence conclusively established all elements of 
the offense held erroneous. 8 .  v. WaUace, 378. 
Charge held without error when construed a s  whole. S. v.  Orundter, 
177. 

Contention that  court failed to give equal stress to contentions held 
without merit. S. v. Gooding, 175. 

1-220. Evidence held insufficient to  show that order withdrawing appeal 
was entered through surprise or excusable neglect. 8 .  v. ffrundler, 
177. 

1-230; 1-475. Where return of chattel is impossible. measure of damages for  
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GENERAL STATUTES CONSTRUED-Continued. 
G.S. 

wrongful taking i s  value of the chattel a t  time i t  was seized. Tillis 
v. Cotton Mills, 359. 

1-250. Where parties agree on facts and that court should determine their 
rights thereon, court has no authority to find additional facts. Credit 
Cwp. v. Whedbee, 24. 

1-253; 1-254. While action to construe will may be maintained under the 
statute, the validity of paper a s  will may not be collaterally at- 
tacked therein. Walter8 v. Children's Home, 369. 

1-271. Witness held party aggrieved by refusal to quash subpoena duces 
tecum. B u h k  Co. v. General Motors Corp., 201. 

1-502. Findings held sufficient to support order appointing receiver. York 
v. Cole, 344. 

1-522. Summons in action to try title to office must be served within ninety 
days after induction into offlce. Long v. S m i t h m n ,  682. 

6-46; 6-48. Where defendant has served sentence, he may not be imprisoned 
until he also pays Ane when judgment does not so provide. S. v. 
Bryant, 423. 
Recorder's Court of Vance Oounty and the Superior Court have con- 
current jurisdiction of prosecutions for misdemeanors. S. v. Clayton, 
261 ; S. v. Parrish, 274. 
Photostatic copies of deposit slips competent a s  originals. S. v. 
Bhumaker, 678. 
Beneficiary of life policy is precluded from testifying that  insured 
assigned policy to her by parol. Harrison v. Winstead, 113. 
Statute does not contemplate taking deposition of party disqualified 
to give evidence in  the case. Buick Co. v. General Motors Cwp., 201. 
Solicitor may not, in  selecting jury, &ate that  sole purpose of trial 
is to obtain death penalty. S. v. Manning, 1. 
Aiders and abettors in commission of misdemeanor a re  guilty a s  
principals. S. v. Clayton, 261; 8. v. Pal-rish, 274. 
Failure to support illegitimate child must be wilfull, and therefore 
notice of birth of living child in prerequisite. S. v. Hall, 211. 
Evidence discovered by search under duly issued warrant is compe- 
tent notwithstanding search may have been conducted in unreason- 
able manner. S. v. Smith, 328. 

15-46; 15-47. Failure to  follow statutory provisions will be given weight in 
hearing under Post Conviction Act. S. v. Graves, 550. 

15-140. Where record fails to  show waiver, defendant may not be tried ini- 
tially in  Superior Court on warrant. 8. v. Searcy, 320. 

15-152. Indictments charging defendants with rape held properly consolidat- 
ed for trial. 8. v. G-rundler, 177. 

15-170. I n  prosecution for assault with deadly weapon, jury may return 
verdict of simple assault when warranted by evidence. S. V. W i n g ,  
175. 

15-173. On motion to nonsuit, evidence must be taken in light most favor- 
able to  State. S. v. Glenn, 156. 

15-180.1. Superior Court may not suspend driver's license over defendant's 
objection. S. 2'. Green, 141. 
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GENERAL STATUTES CONSTRUED-Continued. 
0.S. 
182. Evidence held insufflcient to show even constructive possession of 

liquor by defendant. 8. v. Glenn, 156. 
20-16(a) ; 20-16(c) ; 20-16(9) ; 2025. Where Department has certificates show- 

ing two separate convictions of operating a motor vehicle in excess 
of 55 miles per hour, i ts  suspension of license is not void and driver 
may not disregard such suspension even though erroneous, his reme- 
dy being by statutory procedure. Beaver v. Scheidt, 671. 

20-71.1. Dvidence in  this case held i n s d c i e n t  to be submitted to jury on 
quwtion of respondeat superior. Rick v. Murphy, 162. 

20-138; 20-38(h). Farm tractor operated on highway is motor vehicle with- 
in  meaning of statute. 8. v. G-refre 141. 

20-138; 20-140. Evidence that  defendant was intoxicated is competent under 
general allegation of reckless driving. Rick v. Murphy, 162. 

20-140(a) (b)  . Warrants charging offense in language of statute held suffl- 
cient. S. v. Wallace, 378. 

20-145 ;20-141. Police ofscer is required not within standing exemption to oper- 
a t e  vehicle with due regard to  safety of others. Goddwd v.  miniants, 
128. 

20-154(a) ; 20-155(a). Where vehicles approach intersection from opposite 
directions G.S. 20-154(a) applies to  motorist turning left to enter 
intersecting street, and G.S. 20-155(a) has  no application. Hiwe v. 
Hood, 719. 

20-157(a). Warrant  held insumcient. 8. v. Wallace, 278. 
22-1. Promise held original promise not coming within statute of frauds. 

Warren v. White, 729. 
313. While burden is on propounders to prove paper writing, evidence 

in  this case held to warrant  peremptory instruction i n  their favor. 
I n  r e  Will of Robert8, 708. 

3132. Clerk has exclusive jurisdiction to probate will i n  common form, and 
such probate is conclusive until set aside by proper procedure. Wal- 
tera v. Chiktren'8 H m e ,  269. 

31-38. General bequest with power of d i s p i t i o n  transfers title, and any 
repugnant provisions will be disregarded. WaZters v. ChiMren's A m ,  
369. 

41-2. Depositors may contract for  survivorship in joint account. Wilson 
v. Wooten, 667. 

45-21.38. Has no application to note executed to a third party. Brown v. 
Owem, 348. 

49-4. Date of birth of child is immaterial if demand for  support is made 
a reasonable time before prosecution is instituted and action is not 
barred. 8. v. Womaok, 342. 

50-16; 50-17. Order that  upon sale of land held by entireties, husbanli's share 
should be liable for alimony held not to create lien on fund. Porter 
v .  Bank, 573. 

62-2; 52-12; 39-7. Married woman may be estopped by her quitclaim deed to 
land held by entireties. Harrell  v. Powetl, 636. 

52-10. Wife may sue alone t o  recover for  personal injury, and 1- af earn- 
ing power is element of damage even though she was not employed 
a t  time. Johnaon v. Lewie. 797. 



N. C.] ANALYTICAL INDEX. 959 

GENERAL STATUTES CONSTRUED-Continued. 
G.S. 
52-12. Conveyance of lands by wife to third person, who conveys to hus- 

band and wife in order to create estate by entireties, is void when 
statute is not complied with. Brimon v. Kirby, 73. 

52-15. Negligence of husband in operating wife's car in which she was 
riding a s  passenger may be imputed to wife. Shoe v. Hood, 719. 

53-52. Bank relying on statute has burden of showing delivery of check to 
depositor more than sixty days before claim is filed; but mailing of 
statement to depositor is sufficient proof. Sohwabenton v. Bank, 655. 

55-12. Indictment charging embezzlement of property of "The Chuck Wagon" 
held fatally defective. 8. v. Thorvton, 658. 

55-27. Fact that  statute renders invalid prior by-law of corporation as  to 
quorum does not impair obligations of contract. Webb v. Morehead, 
394. 

55A-42. Upon filing of valid consolidation agreement, separate existence of 
consolidating corporations is terminated. Adams v. College, 617. 

62-26.10(e). Findings of Utilities Commission a re  conclusive unless not sup- 
ported by competent, material and subs tan t i~e  evidence. Utilities 
Commission v. Towing Go., 105. 

97-2(r).  Evidence held sufficient to support finding that  hernia resulted 
from accident. Faires v. MoDevitt, 194. 

97-29. Commiwion may correct award for less than statutory minimum. 
McDowell v.  Kure Beach, 818. 

97-57. Creates irrebutable presumption that  last thirty days of work 
within seven consecutive months is period of last injurious exposure, 
and Industrial Commission may not select any other period. Fetne, 
v. Granite Works, 296. 

97-61. Prior to amendment, employee does not forfeit his right to  compensa- 
tion unless he receives temporary compensation under this section. 
Petner v. Granite Works, 296. 

97-85. Compensation Act provides orderly-procedure for  appeal, and cer- 
tiorari will not lie a s  substitute for appeal. MoDowell v. Kure Beach, 
818. 

105-147(9) ( d ) .  Corporation resulting from merger is  not entitled to deduct 
from taxable income loss carry-over of constituent corporations un- 
less there is continuity of the business. Distrzhtors  v. Cumie, 120. 

105-262; 105-264. Interpretative regulation promulgated by Commissioner of 
Revenue will ordinarily be upheld when not in conflict with statute 
and within authority of Commissioner. Campbell v. Uurrie, 329. 

105-296(4). Property of seminary held exempt from taxation. Seminary v. 
Wake County, 775. 

106-442. Local manager of warehouse is  under duty to exercise due care t o  
ascertain that  commodity is free from liens before issuing ware- 
house receipt. Credit Asso. ?I. Tvhedbee, 24. 

106-435. The depositor of commodity is primarily liable for loss occasioned 
by lien, and liability of guaranty of warehouse fund is secondary. 
Credit Asso. 1;. Whedbee, 24. 

115-53. Board of education cannot be sued a t  common law for negligent in- 
jury to pupil in absence of waiver of immunity by procuring liability 
insurance. Field v. Board of Education, 699. 
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GENERAL STATUTES CONSTRUBD-Continued. 
G.S. 
115-125; 115-80. Verdict of jury is determinative of whether new school site 

is necessary to maintenance of schools. Adminietrative Unit v. Comrs. 
of Columbus, 826. 

130-162; 1W205. Municipality, under delegated power of eminent domain, 
may condemn fee for  water shed. Mwrganton v .  Huttcn & Bourbmnais 
Co., 531. 

13696. Dedication of streets not opened for fifteen years may be revoked; 
where corporation making dedication has ceased to exist, revocation 
may be made by owner of land abutting streets. Steadwan v. Pinetops, 
509. 

143-300.1. Board of education is liable for injuries resulting either from 
negligence of commission or omission on par t  of driver of school 
bus. Trust Co. v. Board of Education, 603. 

157-2 ; 157-4 ; 157-33 ; 157-35. Housing authorities a re  public bodies, and power 
of eminent domain of regional authority is not limited to single 
county. Powell v .  Housing Authority, 812. 
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CONSTITUTION O F  NORTH CAROLINA, SECTIONS OF, CONSTRUED. 

I, sec. 11. Righ,t of confrontation includes right to opportunity to have wit- 
nesses in court and prepare defense. 8 .  v. Waves ,  550. 

I, sec. 11. Where a defendant voluntarily t&ifles in own behalf he is subject 
to cross-examination. 8. v. Shenetd, 309. 

I,  sec. 12. Where record fails to show waiver, defendant may not be tried 
initially in Superior Court on warrant. 8. v. Bearcy, 320. 

I,  see. 17. Right of confrontation may be waived. Cotton MiZZs v. Local 
Union, 218. 

I,  sec. 17. Power to take private property for public purpose is limited only 
by requirement that  just compensation be paid. Morgamtm 9. 

Hutton & Bourboltna;ia Co., 531. 
IV, see. 2,14. General Assembly has authority to provide for establishment 

of courta inferior to Superior Court. 8 .  v. Clayton, 261. 
V, see. 5. Property of seminary held exempt from taxation. Beminary v. 

Wake County, 775. 




